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ASBOCIATI  JDBTICEB. 
CARROLL  D.  WOOD. 
JESSE  C.  HART.     ^ 
WILLIAM  F.  KIRBT. 

PRANK  G.  «Ma*a 

KENTUCKT— Court  of  Appeals. 
SHACKELFORD   MltAEH,    CHirtr  JotMC*. 
A8SOCIATB  jnBTicaa. 
JOHN  D.  CARROLL. 
W.  B.  SETTLE. 

C.  C.  TURNER.    

BRNEaf  S.  CLARKEL 
GU8  THOMAS. 
ROLLIN  HURT. 

COMMIBSIONBB    Or    lfPBAl.B. 

WILLIAM  ROGERS  CLAT. 

mSSOITRI^tttpre'n*  Coul^ 

ARCBELAUS  M.  WOODSON,  CHnw  Jvetum. 

Divition  No.  1. 

W.  W.  QHAVB3,  PMBiDme  Svwa. 

asbociatb  jTieaM. 
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STEPHEN  S.  BROWN. 
REUBEN  F.  ROY. 
FKBD  L.  WILUAMS. 
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ASBOCIATB  JUDGES. 
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ASSOCIATE  JUSTICES. 

IftBY  UUNBXIN.  R.  H.  BUCK. 

Third  DiatHct. 

W.  M.  KEY,  Chief  Justice. 

ASSOCIATE  justices. 

fl.  a.  RICE.  C.  H.  JflNKINS. 

Fourth  Diitrict. 

W.  S.  FLY,  Chief  JUSTtcE. 

ASSOCIATE  justices. 
A.  N.  MOURSUND.     P.  H.  SWEARINQBN. 

Fifth  DittTict. 

ANSON  RAINEY,  CHIEF  JUSTICE. 

ASSOCIATB  JUSTICES. 

J.  M.  TALBOT.  CHAS.  A.  RASBURY. 

Sixth  DiatHct. 
SAMUEL  P.  WILLSON,  CHIEF  JUSTICB. 

ASBOCIATB  JUSTICES. 
RICHARD  B.  LEATY.      WM.  HODGES. 

Seventh  DiatHct. 
S.  P.  HUFF,  CHIEF  Justice. 

ASSOCIATB   JUSTICES. 

H.  G.  HENDRICKS.  R.  W.  HALU 

Eighth  DiatriBt. 
J.    R.   HARPER,    CHIEF   JUSTICE. 
ASSOCIATB   JUSTICES.     

B.  P.  HIOGINS.      A.  M.  WALTHALL. 
Winth  DiatHct. 
J.  M.  CONLBY,  CHIEF   JUSTICE. 
ASSOdATS  JUSTICES. 
A.  O.  BROOKD.     V.  B.  MIDDLBBROOK. 
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AMENDMENTS  TO  RULES 


COURT  OP  APPEALS  OF  MISSOURI  ^ 


Rules  of  Practice  in  the  St.  Louis  Court  of  Appeals 


Ordered  by  the  court  that  rale  24  Is  amend- 
ed to  read  as  follows: 

Bnle  24.— ORAL  ABGUMBNTS.  When  a 
cause  is  called  for  argument,  the  appellant 
will  make  his  statement  and  proceed  with 
his  argument ;  the  respondent  will  thereupon 
make  his  statement  and  proceed  with  bis 
argument,  the  appellant  replying,  if  he  de- 
sires, and  if  he  has  not  consumed  all  of  his 
time  in  opening.  The  whole  time  consumed 
by  either  i)arty  in  statement  and  argument 
shall  not  exceed  sixty  (60)  minutes,  unless 
the  court,  for  cause  shown,  and  on  applica- 
tion made  before  the  commencement  of  the 
argument  In  the  case,  sliall  otherwise  or- 
der: 

Provided,  however,  that  the  court  may,  in 
its  discretion  shorten  the  time  for  argument 
in  any  case;  and 


Provided  further,  that  in  appeals  or  writs 
of  error  in  causes  originating  elsewhere  than 
in  the  courts  of  common  pleas  or  the  circuit 
courts  the  time  for  argument  shall  not  ex- 
ceed thirty  minutes  on  each  side  unless  the 
court  for  cause  shown  and  before  the  com- 
mencement of  the  argument 'shall  grant  fur- 
ther time. 

Cross-appeals  shall  be  treated  as  one  cause, 
and  the  plaintiff  in  the  trial  court  shall  be 
entitled  to  optrn  and  close  the  argument. 

When  two  or  more  cases  are  heard  to- 
gether, the  court.  In  its  discretion,  will  allot 
the  time  to  be  given  for  argument 

Unless  by  permission  of  the  court,  coun- 
sel will  not  read  to  the  court  In  extenso  the 
written  or  printed  argument  on  file,  nor 
from  reports  or  text-books. 

Promulgated  October  4,  1016. 
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MORBLAND    v.    STATE.    (No.    126.) 
(Supreme  Court  of  Arkansas.    July  10,  1916.) 

1.  A88At;i.T   AND    Battbbt   «=s>4&— Gboonal 

RESPONSIBILIXT— E2UEMKMB   OF  OFFBHSB. 

Defendant  is  euUty  of  assault  and  battery 
where  he  grasped  complaining  witness'  wrist 
and  asked  her  to  kiss  him. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  {  68;    Dec.  Dig.  <»=34a] 

2.  Assault   akd    Battebt   ^£965 — Csiminai. 
Besponbibiutt — Defenses— Consent. 

The  fact  that  defendant  kissed  complaining 
witness  six  years  oreviously,  before  her  mar- 
riage, did  not  justi&  lilm  in  grasping  her  wrist 
with  a  view  of  Ussmg  her. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dii;.  i  93 ;    Dec.  Dig.  <3=9(t5.1 

8.  Cbuiinai.  Law  «=s>200(2) — Fobueb  Jbopab- 
dy— diffebent     offenses— assault     and 
Abusive  Iianouaoe. 
Under  Kirby's  Dig.  {  6633,  making  a  con- 
viction a  bar  to  further  prosecution  for  the  same 
offense  or  one  embraced  therein,  a  conviction 
for  using  abusive  language  does  not  bar  an  as- 
sault prosecution  growing  out  of  the  same  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  U  347,  38S-393;  Dec.  Dig.  <S=» 
200(2).] 

Appeal  from  Oircult  Court,  Craighead 
County;   J.  F.  Oactuey,  Judge. 

S.  W.  Moreland  was  convicted  of  assault 
and  battery,  and  ai^teals.    Affirmed. 

This  is  an  appeal  from  a  conviction  against 
fbe  appellant  for  an  assault  and  battery  on 
fbe  person  of  one  Mrs.  Ida  Turner.  Mrs. 
Turner  testified  substantially  as  follows: 
That  sbe  Uved  in  the  country ;  that  on  Jan- 
uary 20,  1916,  at  about  9  o'clock  in  the  morn- 
ing, she  went  to  visit  her  sister,  who  lived 
about  a  half  mile  away  by  the  path  or  field 
road  through  which  sbe  was  traveling.  No 
one  was  with  her  except  her  baby.  She  met 
Dr.  Moreland,  who  was  traveling  south  and 
crossed  Mrs.  Turner's  road.  He  was  in  bis 
buggy,  and  after  driving  through  the  gate 
he  stopped  and  waited  until  Mrs.  Turner 
came  dose  to  him.  She  walked  up  in  about 
ten  steps  of  him,  and  he  wanted  to  know 
where  she  was  going  to  travel  that  morning, 
and  after  a  few  words  of  conversation  he 
walked  up  and  took  hold  of  hor  arm,  squeez- 
ed it,  and  said,  "Are  you  well?"  She  re- 
plied, "No"  He  then  said,  "Kiss  me  this 
morning."    Sbe    refused,    and    he    pushed 


around  some  way  and  his  beard  scraped  her 
face.  Her  baby  screamed,  and  he  said,  "Are 
you  going  tlirough  the  field?"  She  said, 
"Yes,"  and  he  said,  "Now  I  will  open  the 
gate  for  you."  She  refused  to  let  him  open 
the  gate  for  her,  and  he  said,  "Ida,  can't  1 
come  to  s6e  you?"  And  she  replied,  "No." 
Then  he  went  on,  and  die  continued  her 
Journey  to  her  sister's.  Or.  Moreland  tried 
to  kiss  her  about  six  years  before,  and  at 
that  time  she  objected  to  it,  but  said  nothing 
about  it.  This  time  she  reported  the  matter 
to -her  husband.  She  never  told  the  doctor- 
to  take  his  hand  off  of  her  wrist,  but  stepped 
back  for  him  to  take  it  off.  He  Just  walked 
up  and  "klnda  squeezed  on  her  wrist,"  and 
she  stepped  aside  and  he  walked  up  and 
took  hold  of  her  again.  After  he  asked  her 
to  kiss  him  she  told  him  to  quit,  and  he  did 
quit. 
Dr.  Moreland  testlfled  as  follows : 
"I  have  known  Mrs.  Ida  Turner  all  her  life, 
and  have  acted  as  her  family  physician  during 
that  period  of  time.  The  facts  have  been  staled 
pretty  well.  I  did  take  hold  of  her  wrist  with 
my  light  hand,  but  she  didn't  step  over  to  one 
side.  About  that  time  I  asked  her  to  kiss  me 
and  she  said,  'No,'  and  the  child  cried  about  that 
time,  and  it  passed  off  at  that.  She  didn't  obr 
ject  to  my  holding  her  wrist  nor  raise  any  out- 
cry for  help  or  cry.  I  didn't  kiss  her.  When 
she  said,  'No,'  I  stopped  right  there.  I  am  66 
years  old." 

On  cross-examination,  appellant  testified 
that  he  had  kissed  the  prosecutrix  about  six 
years  ago ;  that  he  kissed  her  with  her  con- 
sent; she  offered  no  resistance  whatever. 
The  reason  he  had  for  believing  that  his  ap- 
proaches would  be  acceptable  to  her  on  tills 
occasion  was  their  former  relations. 

It  was  agreed  by  the  prosecuting  attorney 
and  the  attorney  for  the  appellant  that  the 
appellant  had  been  charged  with  a  breach  of 
the  peace  for  the  use  of  abusive  language  in 
connection  with  this  same  transaction;  that 
he  was  fined  $50  therefor,  and  that  the  fine 
had  been  paid.  The  conviction  in  that  case 
was  predicated  upon  the  same  testimony  that 
had  been  introduced  In  this  case. 

The  appellant  asked  the  court  to  Instruct 
the  Jury  to  return  a  verdict  in  his  favor.  He 
further  asked  that  the  court  instruct  the 
Jury  that  he  had  already  been  convicted  on 
a  charge  of  a  breach  of  the  peace  for  abusive 
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language,  in  which  the  same  testimony  was 
introduced  as  had  been  Introduced  in  the 
present  case,  and  that  by  reason  of  such 
conviction  he  could  not  be  convicted  on  the 
present  charge.  The  court  refused  these 
prayers  for  instructions,  and  gave  instruc- 
tions on  its  own  motion,  to  which  appellant 
excepted. 

The  above  are  all  of  the  facts  that  are 
necessary  to  be  stated  for  a  correct  determi- 
nation of  the  issues  presented  by  this  appeaL 

Baker  &  Sloan,  of  Jonesboro,  for  appellant 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst.  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1,2]  1.  The  undisputed  testimony 
shows  that  appellant  was  guilty  of  the  crime 
charged.  An  "assault  and  battery  is  the  un- 
lawful striking  or  beating  the  person  of  an- 
other."   Kirby's  Digest,  i  1584. 

Mr.  Bishop  says:  "The  kind  of  physical 
force  necessary  to  constitute  an  assault  is 
Immaterial."  See  2  Bishop's  New  Crlm.  Law, 
■  t  28.  Among  the  examples  he  gives  to.  il- 
lustrate the  text  is,  "The  taUng  of  indecent 
liberties  with  a  woman ;  even  laying  hold  of 
and  kissing  her  against  her  wUl"— citing  Reg. 
V.  Dungey,  4  Fost  &  F.  99,  103.  The  author 
says  (vol.  1, 1  548): 

"Assault  and  battery  are  two  offenses  against 
the  person  and  persons^  security,  in  the  focts 
of  most  cases  existing  together,  and  practically 
regarded  as  one."  "A  battery,"  says  he,  "is 
any  unlawful  beating,  or  other  wrongful  physi- 
cal violence  or  constraint,  inflicted  on  a  human 
being  without  his  consent" 

In  Mailand  v.  Mailand,  83  Minn.  453,  455, 
86  N.  W.  445,  it  is  said: 

"An  intent  to  do  violence  is  an  essential  in- 
(O'edient  of  the  offense,  but  the  degree  of  violence 
IB,  of  course,  immateriaL  The  least  or  slight- 
est wrongful  and  unlawful  touching  of  the  pei^ 
son  of  another  is  an  assault" 

See,  also,  Clark's  Criminal  Law,  p.  228. 

The  presumption  is  that  Mrs.  Turner  was 
a  chaste  woman,  and  there  is  no  evidence  to 
the  contrary.  The  testimony  of  the  appellant 
to  the  effect  that  he  believed  his  approaches 
would  be  acceptable  to  her  because  he  had 
kissed  her  and  she  had  kissed  him  six  years 
ago  did  not  constitute  an  excuse  or  Justifica- 
tion for  his  laying  his  hands  upon  her  with 
the  view  of  kissing  her  as  he  had  done  on 
the  previous  occasion.  The  undisputed  proof 
shows  that  on  the  former  occasion  when  he 
kissed  her  she  was  a  single  woman.  Since 
that  time  she  had  married,  and  at  the  time 
of  the  alleged  offense  had  her  baby  with  her. 
The  circumstances  were  entirely  different. 

Although  the  appellant  had  been  the  prose- 
cutrix's family  physician,  as  he  says,  all 
her  life,  that  fact  and  the  fact  that  he  had 
kissed  her  before  when  she  was  a  maiden  did 
not  justify  him  in  laying  his  hands  upon  her 
before  he  knew  whether  or  not  she  would 
consent  to  these  advances.  The  presumption 
must  be  indulged  that  a  virtuous  woman 


would  not  have  consented  to  be  kissed  under 
sudi  circumstances.  It  was  unlawful  for  ap- 
pellant to  kiss  Mrs.  Turner  without  her  con- 
sent, and  he  bad  no  right  to  presume  from 
his  past  conduct  and  his  professional  rela- 
tions with  her  that  she  would  consent.  The 
undisputed  testimony  shows  that  she  did  not 
consent.  It  is  the  sacred  right  of  every 
woman  to  protect  her  virtue.  Hence  she  can, 
if  she  vrUl,  hold  her  perscn  aloof  from  the 
contaminating  touch  of  any  man  of  lecherous 
Inclination.  No  man,  whether  his  purpose 
be  lascivious  or  otherwise,  has  any  right  to 
lay  his  bands  upon  a  chaste  woman,  indulg- 
ing the  presumption  that  she  will  consent  to 
an  act  which  it  would  be  unlawful  for  him 
to  conunlt  without  her  consent,  wai  in  the 
absence  of  proof  to  warrant  tiie  inference 
that  Mrs.  Turner  did  consent  to  the  act  of 
appellant  in  laying  bis  hands  upon  her  for 
the  purpose  of  kissing  her,  it  must  be  held 
that  the  conduct  of  appellant  in  doing  so  was 
an  assault  and  battery  wltliin  the  meaning 
of  the  above  authorities. 

The  appellant  relies  lupon  Clerget  v.  State, 
83  Ark.  227,  1(B  S.  W.  381,  as  supporting 
bis  contention  that  the  evidence  was  not  suf- 
ficient to  convict  him.  In  that  case  the  ut- 
most that  evidence  tended  to  prove  was  that 
Clerget  told  his  companion  Malone  wliile 
they  were  making  the  rounds  to  warn  road 
hands  to  work,  that  "somewhere  on  our 
rounds  there  are  some  girls  we  can  go  to  and 
have  a  good  time."  When  they  reached  a 
certain  residence,  Clerget  went  in  and  gave 
the  sign  to  Malone  that  they  had  reached  the 
place  mentioned.  Clerget  went  in  and  Ma- 
lone followed  him.  Clerget  was  asking  a 
young  lady  if  any  one  was  there  subject  to 
road  duty,  and  she  replied  that  her  brother 
was.  Clerget  commenced  writing  a  warning 
notice  to  him,  and  then  Malone  touched  the 
young  lady  upon  the  chin,  which  she  indig- 
nantly resented.  We  held  upon  these  facts 
that  Clerget  was  not  guilty  of  an  ast«ult  and 
battery.  Clerget  did  not  lay  his  bands  upcm 
the  young  lady,  and  the  evidence  was  not 
sufficient  to  show  a  conspiracy  between  Cler- 
get and  Malone  to  do  an  unlawful  act,  and 
hence  Clerget  was  not  guilty.  In  that  case 
Malone  of  course  was  guilty  of  an  assault 
and  battery,  because  he  took  undue  liberty 
with  the  person  of  the  young  woman  without 
her  consent.  Just  as  appellant  did  with  Mr& 
Turner. 

The  court,  therefore,  upon  the  undisputed 
evidence,  might  have  so  declared  as  a  matter 
of  law.  The  Judgment  is  right,  and  It  is 
therefore  unnecessary  for  us  to  consider  the 
errors  assigned  in  the  rulings  of  the  court 
in  giving  and  refusing  prayers  for  instruc- 
tions, and  in  the  admission  of  testimony. 

[3]  2.  Under  the  agreed  statement  of  facts, 
to  the  effect  that  appellant  was  convicted  for 
the  offense  of  abusive  language  growing  out 
of  the  same  transaction,  appellant  claims 
that  this  prosecution  is  barred  under  the  an> 
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tbortty   of  section  S633   of  Kirby's  Digest, 
whlcli  reads,  in  part,  as  follows: 

"Whenever  any  patty  sliall  have  been  cou- 
Ticted  before  «  •  •  any  justice  of  the  peace 
*  *  *  said  conyiction  shall  be  a  bar  to  further 
prosecntion  before  any  •  •  •  justice  ol 
the  peace  or  circait  court  lor  such  offense  or  for 
any  misdemeanor  embraced  in  the  act  commit- 
ted." 

Bat  the  offense  of  a  breach  of  the  peace 
by  using  abnsive  language  is  not  embraced 
in  the  act  of  assault  and  battery.  They  are 
not  of  the  same  generic  class  and  one  can- 
not be  included  in  the  other,  although  they 
jnay  arise  out  of  the  bame  occurrence  or 
transaction.  This  statute  (section  5633)  was 
not  intended  to  prevent  the  state  from  carv- 
ing out  and  prosecuting  for  separate  and 
distinct  offenses  growing  out  of  the  same 
occurrence  or  transaction.  The  statute  was 
only  designed  to  prevent  more  than  one  pros- 
ecution for  one  and  the  same  act  constituting 
the  same  offense.  The  use  of  insulting  words 
ts  one  offense,  and  assault  and  battery  is  an 
entirely  separate  and  distinct  offense,  al- 
though the  abusive  and  Insulting  words  may 
bare  been  used  at  the  time  of  and  in  con- 
nection with  the  assault  and  battery.  The 
use  of  the  insulting  words  and  the  assault 
and  battery  were  different  acts.  They  were 
not  "embraced  in  the  act  committed"  within 
the  sense  of  the  statute. 

Biere  are  no  reversible  errors  in  the  rec- 
ord, and  the  Judgment  is  therefore  affirmed. 


MOORE  v.  STA.TE.    (No.  136.) 
(Supreme  Court  of  Arkansas.     July  10,  1916.) 

1.  HOiaCIDK     «=»203(4)  —  EVIDKHCE  —  Dtiko 

Declabation. 
In  a  prosecution  for  murder,  testimony  of 
a  witness  that  decedent  told  the  witness  it  wns 
all  up  with  him  was  sufficient  showing  that  the 
following  statement  by  decedent  was  made  un- 
der a  sense  of  impending  death,  and  so  admis- 
sible as  a  dying  declaration. 

[BJd.   Note. — For   other  cases,   see  Homicide, 
Gent.  Dig.  H  433,  434;    De&  Dig.  <S=>203(4).j 

2.  Homicide  ^=9200— Evidence— Dtino  Deo- 
i.abati0ns. 

Dying  declarations  are  admissible  only  in 
cases  of  nomicide  where  the  death  of  the  per- 
son Idlled  is  the  subject  of  the  charge  and  the 
circumatances  of  the  death  are  the  subject  of 
such  declarations. 

[Ed.   Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  {Ji  42&-427;    Dec.  Dig.  <S=>200.] 

8.  Homicide  «=>214(3)  —  Evidence  —  Dying 
Declabations— Antecedent  Offense. 
Evidence  that  deceased  in  his  dying  state- 
ment said  that  he  had  watched  accused  skin  a 
beef  before  he  started  to  take  it  in  town,  and 
that  while  he  was  following  accused  to  town, 
an  altercation  arose  in  which  deceased  was 
shot,  did  not  render  the  statement  inadmissible 
as  relating  to  a  matter  antecedent  to  the  shoot- 
ing, where  the  court  limited  consideration  of  it 
by  the  jury  by  a  statement  that  though  defend- 
ant had  been  guilty  of  grand  larceny  it  wouHl 
not  deprive  him  of  the  right  to  defend  himself 
against  an  unwarranted  assault. 

[Ed.   Note.— For  other   cases,   see   Homicide. 
Cent.  Dig.  (  460;    Dec.  Dig.  <8=»214(3).] 


4.  CamiNAi.  liAW  4=»829(18)— iHBrsnonoK— 

Bepetition. 
Where  a  given  instruction  properly  declares 
the  law  on  the  point,  it  is  not  error  for  the  trial 
court  to  refuse  to  pve  a  requested  instruction 
aa  to  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011;  Dec.  Dig.  «=>829(18).l 

Appeal  from  Olrcnlt  Court,  Pulaski  Coun- 
ty; Hobt  J>  Iiea,  Judge. 

Leonard  Moore  was  convicted  of  voluntary 
manslaughter,  and  he  appeals.  Judgment  af- 
firmed. 

Leonard  Moore  was  indicted  for  murder 
for  killing  John  Lee,  Jr.,  and  from  a  Judg- 
ment of  voluntary  manslaughter  brings  this 
appeal.  The  killing  occurred  eight  or  ten 
miles  north  of  Little  Rock,  about  6:30  o'clock 
In  the  morning,  on  November  23,  1916. 
Moore  was  driving  along  on  the  pike,  towards 
Little  Rock,  in  a  one-horse  wagon  at  the 
time  he  was  overtaken  by  the  deceased,  who 
was  riding  a  mule,  and  the  killing  followed. 

Appellant  testified  that  he  had  started  to 
go  to  his  father's  at  England  and  had  noth- 
ing in  his  wagon  but  a  wagon  sheet;  that 
Lee  overtook  him;  cursed  him  and  asked 
what  he  had  in  the  wagon.  He  told  him  that 
hq  had  nothing.  He  continued  cursing  him 
and  said  he  was  going  to  kill  him ;  Jerked  out 
his  pistol  and  shot  at  him  twice.  He  Jumped 
out  of  the  wagon  on  the  far  side,  taking  his 
shotgun  with  him,  but  kept  driving.  Lee 
turned  his  mule  and  started  back.  The  wit- 
ness drove  on  and  Lee  returned  and  began 
cursing  him  again.  Witness  then  turned  his 
wagon  and  started  back  home,  not  wanting 
any  trouble,  but  Lee  kept  coming  on  close, 
and  as  witness  saw  him  draw  his  pistol  and 
fire  two  shots,  he  also  fired  two  with  the  gun, 
and  Lee  fell  from  bis  mule.  Two  shots  from 
the  pistol  struck  the  defendant,  one  in  the 
hand,  and  the  other  in  the  arm.  He  said  the 
first  two  shots  were  fired  at  him  while  he 
was  in  the  wagon;  that  he  had  nothing  in 
the  wagon ;  was  sitting  on  part  of  the  sheet 
and  the  other  part  was  hanging  down  from 
the  seat;  that  Lee  did  not  try  to  look  under 
the  wagon  sheet  It  was  moonlight,  about 
6:30  in  the  morning. 

Other  witnesses  testified  about  hearing  the 
shots  and  the  sound  thereof;  some  stating 
from  the  reports  heard  that  two  shots  were 
first  fired  from  the  pistol;  a  little  later,  two 
more,  then  followed  the  two  shots  from  the 
shotgun  in  quick  succession,  then  more  shots 
from  the  pistol.  The  state's  witnesses  testi- 
fied that  the  louder,  heavier  reports  of  the 
gun  were  the  first  heard. 

The  dying  declaration  of  deceased  was  in- 
troduced, over  objection,  as  follows: 

"Lee  told  me  it  was  all  up  with  him.  I  ask- 
ed him  how  it  happened,  and  he  said  he  fand 
watched  three  negroes  all  night  aa  they  killed 
and  skinned  a  cow ;  that  he  followed  Moore  to 
town.  As  he  started  to  see  what  Moore  had  in 
the  wagon,  Moore  shot  him.  The  doctor  was 
right  by  me  when  the  statement  was  made." 
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Another  witness  stated: 

"Deceased  aaid  he  was  awakened  by  the  snort 
of  his  mules  at  the  lot  and  upon  Investigation 
saw  some  ne^rroee  down  in  the  thicket  back  of 
the  field.  He  crept  up  dose  enough  to  see 
them.  They  were  Dutchering  a  beef  which  he 
was  sure  bdonged  to  him.  He  was  there  until 
they  drove  up  to  appellant's  house  through  the 
thicket,  where  one  of  the  negroes  let  appellant 
have  his  wagon."  "He  also  named  the  three — 
Leonard  Moore,  Joseph  Moore,  and  Bobert  Cole- 
man. After  they  started  away  with  the  meat, 
he  followed  and  overtook  Moore  and  tried  to 
see  what  he  had  in  the  wagon,  and  then  Moore 
shot  him  ofF  his  mule.  He  said  he  fell  off  his 
mule,  then  shot  six  times  at  Moore  with  his 
pistol;  that  Moore  Jumped  out  of  the  wagon  and 
shot  him  after  he  jumped  out" 

Several  witnesses  stated  that  there  were 
no  signs  of  blood  on  the  wagon  and  no  meat 
In  It  One  witness  for  the  state,  however, 
testified  that  appellant  brought  some  meat  to 
his  house  in  a  wagon  and  that  It  looked  like 
the  carcass  of  a  yearling,  with  the  feet  stUl 
on  It,  and  left  It  there  and  said  he  had  had 
"a  shooting  scrape." 

Bratton  &  Bratton,  of  Little  Bock,  for  ap- 
pellant Wallace  Davis,  Atty.  Gen.,  and 
Hamilton  Moses,  Asst  Atty.  Qen.,  for  the 
Stat& 

KIBBX,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  contended  that  the  court 
erred  In  admitting  the  dying  declaration  or 
that  part  of  It  stating  what  had  occurred  prl- 
or  to  the  shooting  and  In  the  refusal  to  give 
certain  Instructions.  It  Is  sufficiently  shown 
that  the  statement  made  by  the  deceased  was 
made  under  a  sense  of  Impending  death  and 
admissible  as  a  dying  declaration.  Rhea  v. 
State,  104  Ark.  176, 147  S.  W.  463;  Newberry 
y.  State,  68  Ark.  359,  68  S.  W.  361. 

It  is  contended,  however,  that  the  state- 
ment relating  to  matters  antecedent  or  prior 
to  the  transaction  which  caused  the  death  of 
the  decedent  was  not  competent 

[2]  "Dying  declarations,"  as  said  In  Rhea 
V.  State,  supra,  "are  aamlsslble  only  in  cases 
of  homicide  while  the  death  of  the  person 
killed  Is  the  subject  of  the  charge  and  the 
circumstances  of  the  death  are  the  subject 
of  such  declarations." 

In  Newberry  v.  SUte,  68  Ark.  869,  68  S. 
W.  361,  the  court  said: 

"Such  declarations  can  be  admitted  only  to 
prove  the  circumstances  attending  or  leading  up 
to  the  homicide." 

[3]  It  is  true  the  statement  relative  to 
watching  the  appellant  and  others  skin  the 
beef  before  he  started  to  take  it  to  town  In 
the  wagon  was  of  matters  antecedent  to  the 
shooting  which  followed  upon  the  attempt  of 
the  deceased  to  ascertain  what  was  contained 
in  the  wagon,  but  It  was  a  part  of  the  oc- 
currence which  caused  the  deceased  to  follow 
and  overtake  the  appellant  and  attempt  to 
discover  what  the  wagon  contained,  and  It 
would  have  been  difficult  to  give  an  account 
of  the  occurrence  of  the  homicide  without] 


stating  said  facts.  The  court  properly  limit- 
ed their  consideration  of  it  by  instructing  the 
Jury  that  "if  they  believed  from  the  evidence 
that  defendant  had  been  guilty  of  grand  lar- 
ceny, it  would  not  deprive  him  of  the  right 
to  defend  himself  against  an  unwarranted 
assault,"  and  no  error  was  committed  in  the 
Introduction  of  said  dying  declaration. 

(4]  The  complaint  of  the  court's  refusal  to 
give  the  instructions  requested  upon  reason- 
able doubt  is  not  well  founded.  The  instruc- 
tions given  by  the  court  fully  declared  the 
law  upon  that  point,  and  it  is  not  error  for 
the  trial  court  to  refuse  to  give  a  requested 
instruction  as  to  reasonable  doubt,  where  the 
instructions  given  properly  declare  the  law 
on  that  subject  Morris  v.  State,  lOS  Ark. 
353,  147  S.  W.  74;  Johnson  v.  Fuqua,  105  Ark. 
358,  151  S.  W.  693. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  is  affirmed. 


MARTIN  T.  RBXNOLDS  et  aL    (No.  126.) 
(Supreme  Court  of  Arkansas.    Jnly  10,  1916.) 

1.  TaXATIOS  9=3194 — CONBTTrDTIOKAL  PBOVI- 

sioN — Bqdalitt  and  Uniforiott. 
Acts  1909,  p.  960,  exempting  chnrch  and 
parsonage  property  in  cities  and  towns,  but  not 
in  rural  sections,  from  a  drainage  assessment 
violates  the  constitutional  requirement  of  equal- 
ity and  uniformity. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  t§  310,  811;   Dec.  Dig.  «=>194.] 

2.  Taxation   «=3l94  —  EquArrFX  and  Uni- 
formity—Classimcation. 

Exempting  church  and  parsonage  property 
in  cities  and  towns  from  a  uainage  assessment 
is  an  unreasonable  classification,  discriminating 
against  like  property  in  rural  sections. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  §§  310,  311 ;   Dec  Dig.  «=3l94.] 

3.  Drains     €=s>6e— AssEaevKNT— Powsb     to 

Lbvt— SotTBCK. 
Power  to  levy  drainage  assessments  is  de- 
rived from  the  state's  sovereign  power  of  taxa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cmt 
Dig.  §  72;    Dec  Dig.  «=36&] 

Appeal  from  Randolph  Chancery  Court; 
Geo.  T.  Humphries,  Chancellor. 

Action  by  Launcelot  R.  Martin  against  D. 
W.  Reynolds  and  others.  From  a  Judgment 
dismissing  the  complaint  plaintiff  appeals. 
Reversed  and  remanded. 

Appellant  is  a  landowner  in  what  is  des- 
ignated as  "Murray  Creek  Drainage  Dis- 
trict," Randolph  county,  Ark.  The  Legl^a- 
ture  attempted  to  create  the  above  district 
by  Act  330  of  Acts  of  1909.  Appellant 
brought  this  suit  against  appellees,  alleging 
that  appellees,  as  the  directors  of  the  dis- 
trict, were  about  to  assess  his  lands  for 
purposes  declared  In  the  act;  that  the  act — 
"is  void  for  the  reason  that  it  expressly  exempts 
from  assessments  for  the  making  of  said  con- 
templated improvements  all  church,  parsonap>, 
and  school  property,  including  private  schools, 
and  that  within  said  district  there' are  a  num- 


tftsvFor  other  cases  see  sama  topic  and  KBY-NUMBBR  In  all  Kay-Numb«r«d  DignU  and  Indazsi 


Digitized  by 


Google 


AikJ 


hartut  v.  betnolds 


ber  of  cburches,  parBonages,  and  scbooIhouseB, 
iacluding  private  acbools,  which  will  not  be  tax- 
ed under  the  provisions  of  said  act,  and  that, 
with  the  increased  settlement  of  said  lands  re- 
Bolting  from  said  drainage,  there  will  be  addi- 
tional diurcbes,  parsonages,  and  scboolhonses 
built  which,  nnder  the  terms  of  this  act,  will 
b«  exempt  from  said  drainage  tax,  thereby 
throwing  upon  the  remainder  of  the  lands  in 
■aid  district,  indading  the  lands  of  this  plain- 
tiff, an  additional  burden,  thereby  taking  pri- 
vate property  tor  public  use  without  due  procew 
of  law." 

The  court  sustained  a  demurrer  to  the 
complaint,  and  from  a  Judgment  dismissing 
same  this  appeal  Is  prosecuted. 

S.  A.  D.  Eaton,  of  Pocahontas,  for  appe- 
lant Baker  &  Sloan,  of  Jonesboro,  for  ap- 
pellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Section  8,  subd.  (d),  of  the  act  pro- 
vides as  follows; 

"The  property  situated  within  the  Murray 
Creek  drainage  district,  subject  to  assessment 
nnder  the  provisions  of  this  act,  shall  be  as 
follows:  All  lands  whether  surveyed  or  unsnr- 
veyed,  except  lands  of  the  United  States;  all 
school  lands,  except  tracts  not  to  exceed  three 
acres  in  area  on  which  scliool  buildings  have 
been  erected,  or  are  in  course  of  erection ;  all 
railroads  owned,  leased,  or  operated  in  said  dis- 
trict, indading  side  tracks ;  and  all  other  real 
property  belonging  to  railroad  companies  or 
bridge  companies ;  all  tramroads,  whether  made 
of  wood,  iron  or  steel ;  all  town  lots  and  blocks 
and  other  subdivisions  of  lands  in  cities  and 
towns,  except  those  on  which  churches  and  par- 
sonages are  erected,  and  every  other  kind  or 
character  of  real  property  whatsoever  situated 
within  said  drainage  district" 

[1-3]  The  act  exempts  from  assessment  the 
land  "on  which  churches  or  parsonages  are 
erected  In  dtles  and  towns."  The  lands  of 
the  district  not  In  the  dtles  and  towns  on 
which  churches  and  parsonages  may  be 
erected  are  not  exempt.  The  act  is  void  on 
Its  face.  The  discrimination  against  the 
lands  in  the  rural  territory  on  which  church- 
es and  parsonages  may  be  located,  and  In 
favor  of  sudi  land  in  dtles  and  towns.  Is 
purely  arbitrary.  The  act  does  not  Itself 
suggest  any  reason  for  such  discrimination. 
No  reason  can  be  conceived  why  the  Legis- 
lature should  have  made  the  fact  of  the  lo- 
cation of  churchhouses  and  parsonages  on 
dty  lots  a  ground  for  exemption  that  does 
not  likewise  apply  to  the  rural  territory 
upon  which  such  buildings  are  erected.  If 
the  presumption  could  be  indulged  that  the 
lieglslatnre  exempted  lands  In  cities  and 
towns  upon  which  such  buildings  were  erect- 
ed because  It  ascertained  that  such  lands 
were  not  benefited,  then  why  would  not  the 
same  presumption  obtain  as  to  such  lands 
in  the  rural  territory?  Manifestly,  if  the 
lands  in  dtles  and  towns  upon  which  church- 
es and  parsonages  are  built  are  to  be  exempt 
from  assessment  because  of  that  fact,  then 
the  same  rule  should  apply  to  the  rural 
lands  under  the  same  conditions. 

The  case  is  controlled  by  the  dedsion  of 
this  court  in  Davis,  Collector,  v.  Gaines,  48 


Ark.  871,  382,  3  S.  W.  184,  187.    That  was  a 
case  where  the  Legislature  exempted  land-' 
owners  of  four  townships  in  a  levee  district 
from  assessments  for  a  certain  year,  not  be- 
cause they  did — 

"not  belong  to  the  class  upon  which  the  burden 
was  imposed,  •  •  •  but  because  •  •  • 
no  levee  work  had  been  done  on  their  river 
front  prior  to  the  passage  of  the  act"  "Sodi  a 
provision,"  says  tlie  court  "violates  the  consti- 
tutional requirements  of  equality  and  uniform- 
ity, requirements  which  have  the  same  applica- 
tion to  spedal  assessments  for  the  improvement 
of  property  that  they  have  to  otner  kinds  of  tax- 
ation. To  omit  a  part  of  the  lands  benefited 
is  to  increase  the  burden  of  the  others,  and  thus 
to  defeat  the  rule  of  apportionment 

See,  also,  Momttcello  v.  Banks,  48  Ark.  251, 
2  S.  W.  8S2. 

The  principle  of  equality  of  burdens  for 
all  those  similarly  situated  has  never  been 
departed  from  by  this  court  in  the  matter 
of  assessments  for  local  lmprovem«itB. 

The  terms  "taxation"  and  "taxes,"  as  used 
in  article  16,  i  6,  of  the  Constitution,  and 
subsequent  sections  of  that  article,  have  ref- 
erence alone  to  taxes  for  general  purposes  of 
revenue,  state,  county,  and  munidpal,  and 
not  to  spedal  assessments  for  local  ImproTe- 
ments.  Board  of  Improvement  v.  School 
District,  66  Ark.  364„  356,  19  S.  W.  889,  16 
L.  R.  A.  418,  36  Am.  St  Rep.  108;  Carson  v. 
St  Francis  Levee  Dlst,  69  Ark.  613,  681, 
27  S.  W.  690;  Cribbs  v.  Benedict  64  A]«. 
566,  562,  44  S.  W.  707;  Sanders  v.  Brown, 
65  Ark.  498,  503,  47  S.  W.  461;  Paving  Dlst 
V.  Sisters  of  Mercy,  86  Ark.  109,  109  S.  W. 
1166,  16  Ann.  Cas.  347;  Oaton  t.  Western 
Clay  Drainage  Dist,  87  Ark.  8,  12,  112  S. 
W.  145.  See,  also,  McOehee  v.  Mathis,  21 
Ark.  40. 

But  while  there  Is  a  dear  distinction  be- 
tween the  terms  "taxation"  and  "taxes"  and 
the  words  "assessment"  or  "spedal  assess- 
ment," as  used  In  our  statute,  the  one  refer- 
ring to  exactions  laid  by  the  government  for 
puriwses  of  general  revenue  and  the  other  re- 
ferring to  exactions  laid  for  making  local  im- 
provements for  the  benefit  of  property  own- 
ers, nevertheless  they  are  both  referable 
alike  to  the  state's  sovereign  power  of  taxa- 
tion. See  Cooley  on  Taxation  (2d  Ed.)  p. 
636;  Ahem  v.  Board  of  Improvement  Dis- 
trict 69  Ark.  68,  61  S.  W.  575. 

When  the  sovereign,  nnder  our  Constitu- 
tion, lays  burdens  of  taxation,  in  whatever 
form,  whether  for  taxes  for  general  revenue 
purposes  or  in  the  way  of  spedal  taxes  or 
assessments  for  local  Improvements,  all  prop- 
erty owners  similarly  situated  must  be  dealt 
with  impartially.  Hence  the  rule  of  uni- 
formity and  equality  regnant  in  our  Consti- 
tution as  to  general  taxation  has  also  been 
invariably  recognized  and  applied  to  spedal 
taxes  or  assessments  for  local  improrements, 
and  the  doctrine  announced  in  Davis,  Collec- 
tor, V.  Gaines,  supra,  is  the  rule  as  to  these 
assessments.  Shibley  v.  Ft  Smith  &  Van 
Buren  Dlst,  96  Ark.  410,  419,  132  S.  W.  444. 

In  Board  of  Directors,  etc.,  v.  Crawford 
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County  Bank.  108  Ark.  419,  421,  158  S.  W. 
149,  150,  quoting  from  Salmon  v.  Board  of 
Directors,  100  Ark.  366,  140  S.  W.  586,  we 
said: 

"The  legislative  branch  of  the  KOTemment  is, 
as  we  have  said  in  several  cases,  the  sole  judge 
in  the  matter  of  creating  improvement  districts 
of  this  character,  •  •  •  and  in  determining, 
or  in  providing  means  for  determining,  the 
amount  of  asseaaments  based  on  benefits,  and 
the  courts  will  not  interfere  unless  an  arbitrary 
and  manifest  abuse  of  the  power  is  shown. 
Here  mistake^  of  the  lawmakers,  or  of  those  em- 

gowered  by  tfaeMawmakers  to  make  assessments, 
t  fixing  the  amount  or  rate  of  assessment,  will 
not  be  reviewed  and  corrected  by  the  courts." 

But  In  the  instant  case  the  act  on  its 
facft  dlscoveFS  that  the  Legislature  exempted 
lots  in  cities  and  towns  on  which  churches 
and  parsonages  were  situated  from  assess- 
ment, presumably  for  the  reason  that  they 
fotmd  that  such  lots  were  not  benefited  by 
the  improvement  But  it  did  not  exempt 
lota  in  the  country  on  which  churches  and 
parsonages  were  situated.  Thus  there  was 
an  unjust  and  unequal  discrimination  be- 
tween lands  of  the  same  class.  In  this  re- 
spect the  act  is  an  arbitrary  ai»d  manifest 
abuse  of  power.  The  Legislature  having 
exempted  the  lots  and  blocks  in  cities  and 
towns  on  which  churches  and  parsonages 
are  located,  it  Is  not  the  province  of  the 
court  to  eliminate  this  feature  of  the  act, 
for,  in  so  doing,  the  Court  would  be  laying 
burdens  of  taxation  upon  the  owners  of  such 
property.  That  is  purely  a  legislative  func- 
tion.   Courts  have  no  such  power. 

It  follows  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  appellant's  com- 
plaint. The  judgment  is  therefore  reversed 
and  the  cause  is  remanded,  with  directions 
to  overrule  the  demurrer  and  to  grant  the 
prayer  of  appellant's  complaint 


McCLENDON,  Mayor,  v.  WOOD,  Circuit 
Judge.     (No.  119.) 

(Supreme  Court  of  Arkansas.     July  10,  1916.) 

Pbohibition  «=all— Pbopbmty  of  Writ  — 
Restrainino  Tbiai.  withotjt  Jtjby— Stat- 
ute. 
Writ  of  prohibition  will  not  lie  to  restrain 
the  Garland  circuit  court  from  trying,  without 
a  jury,  under  Kirby's  Dig.  §  5492,  the  mayor  of 
a  dty  for  nonfeasance  in  ofiice,  since  the  writ 
proceeds  solely  upon  the  ground  of  excess  of  ju- 
risdiction, and  not  for  the  correction  of  errors 
of  inferior  tribunals. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  §  38;    Dec.  Dig.  «=»11.] 

Peation  for  writ  of  prohibition  by  J.  W. 
McCHendon,  Mayor  of  Hot  Springs,  against 
Scott  Wood,  Judge  of  the  Garland  Circuit 
Court    Writ  denied. 

Floyd  Huff,  O.  H.  Sumpter,  and  A.  J.  Mur- 
phy, all  of  Hot  Springs,  and  Murphy  &  Mc- 
Haney,  of  Little  Rock,  for  petitioner.  A.  B. 
Belding,  of  Hot  iSprings,  and  Gibson  Witt,  of 
Mt.  Ida,  for  defendant. 


PER  CURIAM.  The  petitioner  is  the  may- 
or of  the  city  of  Hot  Springs,  and  he  is  un- 
der indictment  returned  by  the  Garland  coun- 
ty grand  jury  for  nonfeasance  in  office,  the 
indictment  being  returned  under  authority 
of  section  one  of  the  act  of  1805  (Acts  1895, 
p.  69 ;  Kirby's  Digest,  §  5492),  which  provides 
that,  "if  the  mayor  or  police  judge  of  any 
city  of  the  first  or  second  class  or  incorpo- 
rated town  in  this  state  shall  willfully  and 
knowingly  fall,  refuse,  or  neglect  to  execute 
or  cause  to  be  executed  any  of  the  laws  or 
ordinances  within  their  Jurisdiction,  they 
shall  be  deemed  guilty  of  nonfeasance  in  of- 
fice," and  it  shall  be  the  duty  of  the  circuit 
court  of  any  county  within  which  any  mayor 
or  police  Judge  may  be  commissioned  and 
acting,  upon  indictment  charging  any  such 
mayor  or  police  judge  with  nonfeasance  in 
office,  'to  hear  and  determine  such  charges, 
and  if  upon  such  hearing  the  charges  be 
proven  to  be  true,  to  enter  a  Judgment  of 
record  removing  such  guilty  mayor  or  police 
Judge  from  office."  The  cause  is  pending 
now  in  the  Garland  circuit  court  and  peti- 
tioner alleges  that  the  circuit  Judge  is  about 
to  proceed  to  a  trial  of  the  cause  without  a 
Jury,  and  he  prays  for  a  writ  to  prohibit  the  . 
Judge  from  proceeding  in  th^t  manner.  The 
contention  is  that  the  right  of  trial  by  Jury 
extends  to  proceedings  of  this  kind,  and  that 
the  court  is  about  to  act  beyond  its  power  in  < 
attempting  to  try  the  case  without  giving  the 
accused  the  benefit  of  a  trial  by  Jury. 

The  first  question  presented  is  whether  or 
not  this  Is  a  case  in  which  a  writ  of  pro- 
hibition will  lie,  and  the  court  reaches  the 
conclusion  that  it  is  not  the  appropriate  rem- 
edy. "The  office  of  the  writ  of  prohibition," 
said  this  court  in  the  case  of  Russell  v.  Jaco- 
way,  33  Ark.  191,  "is  to  restrain  an  inferior 
tribunal  from  proceeding  in  a  matter  not 
within  its  jurisdiction ;  but  it  is  never  grant- 
ed unless  the  Inferior  tribunal  has  clearly  ex- 
ceeded its  authority,  and  the  party  applying 
for  It  has  no  other  protection  against  the 
wrong  that  shall  be  done  by  such  usurpa- 
tion." Cases  on  that  subject  are  reviewed 
in  Reese  v.  Steel,  73  Ark.  66,  83  S.  W.  335, 
1136,  where  the  rule  above  stated  is  reiterat- 
ed as  the  correct  one  In  determining  the  scope 
and  effect  of  this  remedy.  The  text-writers 
on  the  subject  place  the  same  limitations  up- 
on the  remedy  of  prohibition.  Mr.  High,  In 
his  work  ou  E.vtraordinary  Legal  Remedies 
(section  767b)  says: 

"Upon  an  application  for  a  writ  of  prohibition 
to  stay  the  action  of  an  inferior  court,  the  sole 
question  to  be  determined  is  the  jurisdiction  of 
that  court,  and  the  court  to  which  the  applica- 
tion is  made  will,  for  the  purposes  of  the  case, 
consider  the  cause  of  action  of  the  plaintiff  he- 
low  to  be  such  as  he  has  stated  it  in  his  plead- 
ings, without  investigation  or  inquiry  touching 
the  merits  of  the  action.  Nor  will  the  court 
in  which  the  relief  is  sought  consider  any  er- 
rors or  irregularities  occurring  in  the  progress 
of  the  cause  in  the  inferior  court,  since  the  writ 
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of  probibition  is  not  an  appropriate  remedy  for 
the  correction  of  errors." 

The  same  author,  In  another  section  of  bis 
work  on  this  subject  (section  772)  says: 

"Another  fundamental  principle,  and  one 
which  is  to  be  constantly  borne  in  mind  in  de- 
termining whether  an  appropriate  case  is  pre- 
sented for  the  exercise  of  tins  extraordinary 
jurisdiction,  Is  that  the  writ  is  never  allowed 
to  OBurp  the  functions  of  a  writ  of  error  or  cer- 
tiorari, and  it  is  never  ranployed  as  a  process  for 
the  correction  of  errors  of  inferior  tribunals. 
And  the  courts  will  not  permit  the  writ  of 
prohibition,  which  proceeds  upon  the  eround  of 
an  excess  of  jurisdiction,  to  take  the  puice  of  or 
to  be  MKifonnded  with  a  writ  of  error,  which 
proceeds  upon  the  ground  of  error  in  the  exer- 
cise of  a  jurisdiction  which  is  conceded." 

The  same  rule  la  stated  In  other  authori- 
ties. 2  Spelling  on  Injunctions  and  other  Ex- 
traordinary Remedies,  {  1275;  32  Gyc.  716. 

There  seems  very  little,  if  any,  conflict 
among  the  authorities  In  the  statement  of  the 
rule  Itself,  but  there  are  somewhat  divergent 
views  In  the  application  of  the  rule.  We  are 
unable  to  find  any  case  in  which  the  precise 
question  Involved  here  is  treated,  but  we  are 
of  the  opinion  that  the  act  of  the  court  In 
proceeding  to  trial  without  allowing  a  jury. 
If  erroneous,  constitutes  only  an  error  or  an 
irregularity  which  must  be  corrected  by  ap- 
peal. The  jurisdiction  of  the  court  Itself  is 
undoubted.  The  jury  is  but  an  arm  of  the 
court,  and,  so  far  as  jurisdiction  is  con- 
cerned, it  cannot  be  said  that  there  is  any 
separate  jurisdiction  of  the  jury.  The  ju- 
risdiction is  exercised  by  the  court  as  a 
whole,  and  if  there  is  an  erroneous  exer- 
cise of  that  jurisdiction  during  the  progress 
of  the  matter  while  pending  before  the  court, 
the'error  must  be  corrected  by  appeal.  There 
appears  to  be  no  escape  from  that  conclusion, 
and  anything  that  might  be  said  now  with  re- 
spect to  the  merits  of  the  controversy  would 
be  mere  dictum.  We  do  not  feel  at  liberty 
to  disregard  the  settled  principles  which  con- 
trol the  use  of  the  writ  of  prohibition  in  or- 
der to  decide  in  advance  the  question  wheth- 
er or  not  the  drcnit  judge  can  refuse  to  al- 
low a  jury  and  proceed  with  the  trial  of  the 
case  himself. 

The  prayer  for  writ  of  prohibition  Is  there*- 
f ore  denied. 


FIBEMEN'S  INS.  CO.  ▼.  IiARBY. 
(Nos.  109,  142.) 

(Supreme  Court  of  Arkansas.     July  3,  1816.) 

1.  Tenanct  in  Covuon  «=»1— Title. 

The  title  to  tenants  in  common  in  land  is 
separate,  there  being  no  unity  in  title,  but  only 
nnity  of  possession. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Conunra,  Cent  Dig.  §§  1,  2;   Dec  Dig.  «=»!.] 

2.  inbxjbanoe     «=>32g(9)   —  fobfeiturb  — 
Chahge  of  Interebt— Sale  bt  Paktnm. 

Where  an  insurance  poUcy  covering  part- 
nership property  is  voidable  by  change  of  title 
of  insured,  a  sale  of  his  interest  by  one  partner 
to  a  third  person  affects  the  risk,  becnase  a  new 


part7  is  brought  into  contractual  relations  with 
the  msurance  company. 

[Ed.  Note.— For  other  cases,^  see  Insurance, 
Cent  Dig.  §i  806-808;    Dec  Dig.  <S=3328(»).] 

8.  Insukanck     «=>328(2)   —   Foktxitube   — 

ChaNOB   of  InTESBST— SAI.B  BT  TENANT  IK 

(Common. 
Under  such  policy  covering  property  of  ten- 
ants in  common,  a  sale  by  a  tenant  In  common 
of  his  interest  to  a  stranger^  ends  the  contract 
of  insurance  as  to  him  or  his  vendee, 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  j|S  795,  798,  818,  814,  818-822 ;  Dec. 
Dig.  «=.328(2).] 

4.  inscbanck     «=»s28(h9  —  fobteitttbb  — 

Ohanok  of  Interkst—Saix  bt  Tsraht  in 

Common. 

Under  such  policy,  covering  property  of  tens 

nnts  in  common,  a  sale  by  a  tenant  in  common 

"of  his  interest  to  a  stranger  does  not   affect 

the  insurance  as  to  the  remaining  tenant  or 

tenants  in  common,  since  thereby  no  stranger 

is   brought  into  contractual  relation  with  the 

insurance  company  so  far  as  concerns  that  nart 

of  the  insurance  which  covers  the  interest  of  the 

tenant  or  tenants  in  common  not  selling. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
C!ent.  Dig.  {  826 ;   Dec  Dig.  «=»328(15),] 

McCulloch,  C.  J.,  and  Wood,  J.,  dissenting. 

Appeal  from  Circuit  Conrt,  Miller  County ; 
Geo;  R.  Haynie,  Judg& 

Action  by  R.  It.  J^arey  against  the  Fire- 
men's Insurance  (Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Webber  &  Webber,  of  Texarkana,  for  ap- 
pellant. J.  M.  Carter,  of  Texarkana,  for  ap- 
pellee. 

HART,  J.  R.  L.  Larey  sued  the  Firemen's 
Insurance  Company  to  recover  upon  a  policy 
of  fire  Insurance.  The  facts  material  to  a 
determination  of  the  Issues  raised  by  the  ap- 
peal are  as  follows :  C.  M.  Blocker  and  R.  L. 
Larey  were  tenants  In  common  of  certain 
lots  In  the  town  of  Fouke,  Miller  county. 
Ark.,  each  owning  an  undivided  one-half  In- 
terest therein.  There  were  two  store  build- 
ings located  on  the  lots.  On  the  Ist  day  of 
April,  1915,  C.  M.  Blocker  applied  to  the 
Firemen's  Insurance  Company  for  a  policy 
on  said  buildings  In  the  sum  of  $600  for  the 
period  of  one  year.  The  policy  was  issued  to 
C.  M.  Blocker  and  R.  L.  Larey,  and,  among 
other  conditions,  provided  that  the  policy 
should  be  void — 

"if  any  change,  other  than  by  the  death  of  an 
insured,  take  place  in  the  interest,  title,  or 
possession  of  the  subject  of  insurance  (except 
change  of  occupants  without  increase  of  hazard) 
whether  by  legal  process  or  judgment  or  by 
voluntary  act  of  the  insured,  or  otherwise,"  etc. 

Blocker  had  no  authority  from  Larey  to  in- 
sure his  Interest  In  the  property,  but  as  soon 
as  Larey  found  that  the  Insurance  had  been 
taken  on  the  property,  he  ratified  the  act  of 
Blocker  and  agreed  to  pay  his  part  of  the 
premium.  The  policy  was  Issued  on  a  credit, 
but  the  agent  who  Issued  it  had  authority  to 
issue  policies  on  a  credit,  and  both  Blocker 
and  Larey  were  well  known  to  him.    Blocker 
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sold  his  Interest  In  the  property  to  Mrs.  F. 
U  Duke,  and  on  the  15th  day  of  May,  191S, 
the  agent  canceled  the  policy.  The  property 
was  destroyed  by  Are  on  June  12,  1916.  Lar- 
ey  did  not  know  that  Blocker  had  sold  his 
Ihterest  In  the  property  until  after  the  Are 
occurred,  aqd  had  not  authorized  him  to 
make  a  sale  thereof.  The  court  directed  the 
Jury  to  return  a  verdict  for  Larey  In  the  sum 
of  $300,  being  one-half  of  the  policy,  and 
from  the  Judgment  rendered  the  Insurance 
company  has  appealed. 

It  Is  contended  by  counsel  for  the  defend- 
ant that  the  contract  for  Insurance  was  an 
Indivisible  one,  and  that  the  policy  became 
void  when  Blocker  sold  his  Interest  to  Mrs. 
Duke.  They  claim  that  this  act  violated  the 
provision  of  the  policy  quoted  In  the  state- 
ment of  facts  against  a  sale  or  change  la 
title  of  the  subject  of  the  Insurance.  In  the 
first  place,  they  contend  that  this  necessarily 
results  from  the  principles  laid  down  In  Mc- 
Qneeny  v.  Phoenix  Ins.  Co.,  52  Ark.  257,  12 
S.  W.  498,  6  L.  a  A.  744,  20  Am.  St.  Bep. 
179,  and  Phceniz  Ins.  Co.  v.  Public  Parks 
Amusement  Co.,  63  Ark.  187,  87  S.  W.  959. 
In  the  flrst-mentloned  case  the  policy  was  is- 
sued upon  a  residence  and  frame  house 
Which  was  used  for  rental  property.  A  gross 
sum  was  named  in  the  policy  as  the  premium, 
and  the  amount  of  the  policy  was  apportion- 
ed as  follows:  $000  upon  the  residence  and 
$400  upon  the  frame  house  held  to  let  The 
same  person  owned  both  houses.  The  court 
held  that  the  contract  was  entire,  and  that 
the  effect  of  the  apportionment  of  the  amount 
of  Insurance  on  the  different  subjects  Insured 
was  to  limit  the  extent  of  the  Insurer's  risk, 
upon  each  Item,  to  the  amount  named.  U 
the  last  case  the  policy  stipulated  for  a  sin- 
gle premium  and  covered  the  contents  ot 
a  livery  stable.  The  Insurance  was  separately 
apportioned  to  three  classes,  the  horses,  the 
vehicles,  and  the  harness,  etc.  It  was  held 
that  the  contract  was  entire,  the  contract 
and  risk  being  indivisible,  and  that  if  the' 
policy  was  rendered  void  as  to  part  of  thei 
carriages  by  reason  of  the  insured's  misrep- 
resentation of  his  title,  the  entire  policy  was 
avoided.  We  do  not  think  the  rule  laid  down 
in  those  cases  Is  controlling  here.  In  giving 
effect  to  language,  regard  must  be  had  to  its 
purposes.  The  generality  of  the  language 
employed  must  be  restricted  to  the  reason  and 
object  of  its  use  by  the  parties.  In  the  cases 
referred  to  the  same  person  owned  all  the 
property  Insured.  The  premium  was  gross 
and  there  was  not  only  no  apportionment  be- 
tween the  different  items  of  property  insured, 
but  the  title  to  the  insured  property  was  in 
the  same  person.  The  two  houses  in  the  Mc- 
Queeny  Case  were  situated  at  a  distance 
from  each  other,  and  a  separate  valuation  of 
the  houses  was  placed  in  the  policy  to  ap- 
portion the  loss  in  case  one  of  the  houses 
burned  and  the  other  did  not  during  the  life 
of  the  policy. 


[1-2]  The  title  to  tenants  in  common  In 
lands  is  separate.  There  Is  no  unity  in  title^ 
but  only  nnlty  of  possession.  In  the  Instant 
case  it  is  conceded  that  the  agent  who  wrote 
the  policy  had  the  authority  to  Issue  policies 
and  to  Issue  them  on  a  credit.  He  lived  in  the 
same  county  with  Blocker  and  Larey,  and 
knew  them  both  personally.  The  policy  was 
not  Issued  to  Blocker  and  Larey  as  partners, 
but  as  tenants  in  common.  Hence  the  agent 
must  have  known  that  they  did  not  occupy 
the  premises  themselves,  bat  were  renting 
them  out  The  contract  was  one  in  its  na- 
ture and  purpose  susceptible  of  apportion- 
ment; and,  when  the  intention  of  tbe  par- 
ties as  gathered  from  the  language  of  the 
contract  and  the  subject-matter  of  the  in- 
surance Is  considered,  we  think  there  is  noth- 
ing in  the  nature  or  the  terms  of  the  contract 
which  makes  it  indivisible.  There  is  con- 
siderable conflict  of  authority  as  to  the  ques- 
tion whether  the  change  in  the  personel  ot 
a  partnership,  or  the  assignment  of  one  part- 
ner's interest,  is  within  the  meaning  of  Are 
insurance  policies,  which  provide  that  the 
policy  shall  be  void  In  case  of  any  sale  or 
transfer  of  the  property,  or  change  of  title 
or  possession.  A  much  greater  number  of  the 
decisions  hold  that  the  transfer  by  one  part- 
ner of  his  interest  in  the  property  insured 
to  another  member  of  the  firm  is  not  such  a 
change  in  the  title  thereto  as  would  violate 
conditions  in  a  policy  against  transfer, 
change,  or  alienation  of  the  property  or  in- 
terests therein.  See  case  note  to  21  L.  B.  A. 
(N.  S.)  422;  Pierce  v.  Nashua  Fire  Ins.  Co., 
50  N.  H.  297,  9  Am.  Bep.  235;  Lockwood  v. 
Middlesex  Mutual  Assurance  Co.,  47  Conn. 
533 ;  Hoffman  v.  .^tna  Insurance  Co.,  32  N. 
Y.  405,  88  Am.  Dec.  337.  The  reason  given 
Is  that  such  a  condition  is  inserted  in  the 
policy  for  the  benefit  and  protection  of  the 
company  against  the  risks  of  having  careless 
or  improvident  persons  substituted  in  the 
place  of  the  original  parties  with  whom  they 
contracted.  An  assignment  by  one  partner 
to  another  is  obviously  not  within  the  princi- 
ple or  notice  on  which  the  condition  is  found- 
ed. Such  a  change  does  not  affect  the  risk, 
because  no  new  party  is  brought  in  contrac- 
tual relations  with  the  Insurers.  The  rule  is 
different  where  a  sale  Is  made  by  one  partner 
to  a  third  person.  In  such  cases  a  new  per- 
son is  brought  into  contractual  relation  with 
the  insurance  company.  This  Is  so  because 
every  partner  owns  the  whole  partnership 
property  subject  to  the  equal  ownership  of 
every  other  partner.  Wlien  one  partner  sells 
his  interest  to  a  third  person,  such  purchaser 
does  not  become  a  tenEuit  in  common  with  the 
other  partners  in  any  specific  goods,  but  ac- 
quires only  the  interest  his  vendor  had, 
which  Is  his  share  of  the  residue  after  the 
affairs  of  the  firm  are  settled  and  the  debta 
paid,  including  debts  due  from  the  firm  to  a 
partner.  80  Cyc.  005.  Again  the  same  an* 
thor  says  that  the  interest  of  a  partner  in  thS 
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Brm's  Assets  Is  not  tbat  of  a  t^ant  In  oom- 
mon,  or  of  a  Joint  tenant  at  common  law. 
It  Is  fbe  share  to  which  he  Is  entitled  under 
the  partnership  contract  after  the  firm's 
debts  and  the  partners'  equities  are  adjudged. 
83  Cyc.  444.  See,  also.  Parsons  on  Partner- 
ship  (4fh  Bd.)  p.  137.  Tenants  in  common 
are  such  as  bold  by  several  and  distinct  ti- 
tle, but  by  unity  of  possession,  because  none 
kpoweth  his  own  severalty,  and  therefore 
they  all  occupy  promiscuously.  Cooley's 
Blackstone  (4th  Ed.)  toL  1,  book  2,  star 
page  191.  On  the  other  band,  as  Lord  Hard- 
wlcke  said,  each  member  of  a  partnership 
Is  seized  per  my  et  per  tout  of  the  common 
stock  and  effects. 

[3,4]  It  follows  that  when  one  partner 
sells  bis  Interest  to' a  third  person,  a  new 
party  with  whom  the. Insurance  company  did 
n<tt  contract  is  Introduced.  Such  a  change  af- 
fects the  risk  because  a  new  party  Is  brought 
Into  contractual  relations  with  the  Insurance 
company.  In  the  case  of  a  sale  by  a  tenant  in 
common  of  his  interest  to  a  stranger,  the  con- 
tract of  Insurance  as  to  him  or  his  vendee 
Is  at  an  end,  under  a  contract  of  insurance 
containing  a  provision  like  the  one  in  ques- 
tion as  to  change  of  title.  The  contract  as 
to  the  remaining  tenant  in  common,  however, 
is  not  affected  by  the  sale.  This  is  so  because 
under  the  sale  no  stranger  is  brought  Into 
contractual  relation  with  the  company. 
There  is  no  unity  of  title  whatever  between 
tenants  in  common  and  a  contract  made  by 
an  Insurance  company  with  than  is  neces- 
sarily subject  to  apportionment,  and  is  there- 
fore a  divisible  contract.  "We  think  this  rule 
',l8  in  accordance  with  reason  and  Justice. 
To  illustrate:  In  the  present  case,  Blocker 
sold  bis  interest  in  the  property  insured  to 
Mrs.  Duke.  Under  the  clause  of  the  poUcy 
imder  consideration  there  was  a  change  in 
his  title  to  the  pr<^erty,  and  the  contract 
was  ended  as  to  him.  Mrs.  Duke  could  not 
be  brought  into  contractual  relationship  with 
the  company  without  its  consent,  and,  under 
the  clause  in  question,  there  was  not  only  no 
consent,  but  tke  insurance  was  avoided  as  to 
her.  All  this,  however,  had  nothing  to  do 
with  the  contract  in  regard  to.  the  interest 
of  Larey.  His  interest  was  not  in  any  way 
affected  by  the  sale  of  Blocker's  Interest  to 
Mrs.  Duke.  In  case  of  a  loss  by  fire,  neither 
be  nor  Urs.  Duke  could  share  with  Larey 
in  the  insurance  collected  by  him.  There 
would  be  no  temptation  to  Mrs.  Duke  to  de- 
stroy tbe  property,  not  only  because  she 
could  not  share  In  any  recovery  had  by  Lar- 
ey, but  she  also  lost  her  undivided  one-half 
Interest  in  tbe  property  Insured. 

The  Judgment  wiU  be  affirmed. 

McCULLOOH,  O.  J.  (dissenting).  The 
ownership  of  the  insured  property  was  sepa- 
late.  Blocker  and  appellee,  Larey,  being 
equal  tenants  In  common,  but  the  contract  of 
Inanranoe  was  Joint  and  indivisible.  The  stip- 
nlatioii  in  the  policy  was  tbat: 


"If  any  change  other  than  by  the  death  of  the 
insured  takes  place  in  the  interest,  title  or  irae- 
seasion  of  tbe  subject  of  insurance,  or  if  the 
policy  be  assi^ed  before  a  loss,  unless  other- 
wise provided  by  agreement  indorsed  hereon  or 
added  hereto,  the  entire  policy  shall  be  void." 

It  is  undisputed  tbat  Blocker  sold  his  un- 
divided Interest  in  the  property  to  Mrs.  Duke 
without  obtaining  the  consent  of  the  insur- 
ance company.  There  is  a  sharp  conflict  in 
the  authorities  on  the  question  of  the  divisi- 
bility of  a  policy  of  insurance  which  provides 
for  the  payment  of  a  gross  sum  as  premium 
but  insures  different  Items  of  property.  This 
court  has  held  tbat  sudi  a  contract  is  in- 
divisible, and  tbat  a  breach  of  a  portion  of 
the  contract  avoids  the  entire  policy.  Mc- 
Queeny  v.  Phoenix  Insurance  Co.,  52  Ark.  267, 
12  S.  W.  498,  B  L.  K.  A.  744,  20  Am.  St.  R^. 
179;  Phoenix  Ins.  Co.  v.  Public  Parks  Amuse- 
ment Co.,  63  Ark,  187,  87  S.  W.  959.  In  the 
opinion  in  the  McQueeny  Case,  the  conflict  in 
the  authorities  on  tbe  subject  was  distinctly 
recognized,  and  after  a  full  discussion  of 
the  question  and  a  review  of  the  author- 
ities, the  court  deliberately  took  the  position 
that  the  contract  was  indivisible,  and  many 
cases  were  cited  in  support  -of  that  rule.  In 
concluding  the  discussion  the  learned  Judge 
who  wrote  the  opinion  said: 

"We  can  see  no  good  reason  why  a  contract, 
which,  if  made  between  individuals,  would  be 
entire,  should  be  divisible  if  made  between  an 
individual  and  an  insurance  company." 

Tbe  same  rule  was  announced  in  the  later 
case  of  Phoenix  Insurance  Oo.  v.  Public  Parks 
Amusement  Co.,  where  the  policy  was  on 
differmt  items  of  personal  property,  but  re- 
citing an  entire  consideration,  and  Judge 
Battle,  si>eaklng  for  the  court  said: 
."The  contract  of  insurance  was  entire  and 
indivisible.  Being  v<rfd  as  to  a  part  of  the 
property  insured,  it  is  void  as  to  all.  It  was 
all  exposed  to  one  risk,  and  the  consideration 
for  tbe  policy  was  a  specified  smn.  The  fact 
that  separate  amounts  of  insurance  were  appor- 
tioned to  separate  items  or  classes  of  property 
did  not  make  the  policy  divisible.  The  contract 
and  risk  being  indivisible,  the  contract  is  entire, 
and  any  breach  which  renders  it  void  as  to  a 
part  of  the  pioperty  ofiects  it  in  the  same  man- 
ner as  to  tbe  remainder." 

The  authorities  on  this  question  are  still 
Irreconcilably  in  conflict;  but,  as  our  court 
has  deliberately  taken  a  position  on  the 
question.  It  ought  not  to  be  changed  except 
by  the  lawmakers  If  tbe  policies  in  the 
two  cases  Just  referred  to  were  entire,  it 
would  seem,  for  a  stronger  reason,  that  the 
policy  involved  in  the  present  controversy 
is  entire  and  indivisible.  There  was  a  sin- 
gle premium  paid,  and  the  contract  was  to 
pay  a  gross  sum  to  both  of  the  beneficiaries 
Jointly  in  tbe  event  of  the  destruction  of  the 
property.  It  makes  really  a  stronger  case  of 
indivisibility  of  the  contract  than  where  the 
policy  apportions  a  s^arate  sum  on  each 
item  of  the  property  Insured.  There  Is  not  a 
single  feature  of  this  policy  which  separates 
It  into  parts,  for  It  mentions  the  two  bene- 
ficiaries Jointly,  provides  for  a  gross  premium 
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and  for  a  gross  sum  to  be  paid  In  case  of 
loss.  Tbere  Is  nothing  npon  which  the  Idea 
of  dlvisiblUty  can  rest  The  fact  that  the 
two  benefldaries  owned  separate  Interests 
does  not,  It  seems  to  me,  at  all  affect  the 
entirety  of  the  contract. 

It  will  be  observed,  also,  that  the  language 
of  this  contract,  which  Is  a  standard  form 
of  policy.  Is  unusually  emphatic  in  providing 
that  the  entire  contract  should  be  void. 
Many  of  the  authorities  lay  down  the  rule 
that  that  particular  language  renders  every 
portion  of  the  contract  void  even  though 
It  be  treated  as  a  divisible  contract,  and, 
in  those  states  where  the  contrary  view  is 
taken  from  that  this  court  has  decided  upon 
the  question  of  the  divisibility  of  the  con* 
tract,  hold  that  where  the  stipulation  is  that 
the  entire  policy  shall  be  void,  it  renders  the 
contract  Indivisible  so  as  to  malce  it  void 
in  the  case  of  a  breach  of  the  terms  with 
respect  to  any  part  of  the  contract  2 
Cooley's  Briefs  on  the  Law  of  Insurance,  p. 
1913;  Germanla  Fire  Ins.  Ck>.  y.  SchUd,  69 
Ohio  St.  136,  68  N.  £}.  706,  100  Am.  St.  Rep. 
663;  Home  Ins.  Co.  v.  Connelly,  101  Tenn. 
dS,  56  S.  W.  828 ;  Germier  v.  Springfield  Fire 
&  Marine  Ins.  Co.,  109  La.  341,  33  South.  361 ; 
McWilllams  v.  Cascade  Fire  &  Marine  Ins. 
Co.,  7  Wash.  48,  34  Pac.  140 ;  Martin  v.  Insur- 
ance Company  of  North  America,  67  N.  J. 
Law,  623,  31  Atl.  213. 

It  seems  to  me,  however,  that  this  case  is 
mitlrely  controlled  by  the  two  decisions  of 
this  court  referred  to,  and  that  we  are  mak- 
ing a  radical  departure  from  the  doctrine 
announced  in  those  cases  in  holding  that  this 
contract  was  divisiole,  and  that  one  of  the 
beneficiaries  could  recover  for  his  separate 
Interest. 

WOOD,  J.,  concurs  in  the  views  here  ex- 
pressed. 


WHITE  V.  LOUGHBOROUGH  et  al.,  Board 
of  Improvement,     (No.  101.) 

(Supreme  Court  of  Arkaasas.     July  3,  1916.) 

1.  Mdnioifai.  Cobfobations  $=9280(1)— Im- 
fbovements  —  assessments  —  consent  of 
Owners 

Under '  Const,  art.  19,  i  27,  making  the 
right  to  levy  assessments  for  local  improvements 
depend  upon  "the  consent  of  a  majority  in  value 
of  the  property  holders  owning  property  adjoin- 
ing the  locality  to  be  affected,  the  consent  of 
a  property  bolder  to  improvements  must  be  ac- 
tual or  express,  and  not  merely  implied. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  740;  Dec.  Dig.  *=» 
280(1).] 

2.  MDNiciPAt,  Corporations   «=>450(2)— Im- 

PROVRMENTS— ASSESSUBNT       DiBTElCTS— Aw- 
mXATION. 

Under  Acta  1909,  p.  744,  providing  for  ex- 
tending territory  in  improvement  districts  by 
annexing  additional  territory  upon  petition  of 
property  owners  in  such  annexed  territory  and 
top  assessment  of  property  in  such  territory 
■"in  proportion  to  all  the  other  real  estate  in 


said  district,"  the  improvement  in  the  annexed 
territory  must  be  paid  for  by  assessments  on 
the  property  in  that  territory,  since  the  act  does 
not  say  anything  about  taxing  or  retaxing  the 
property  in  the  old  district. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1073 ;  Dec.  Dig.  9=> 
460&).] 

3.  Municipal  Cobpobations  ®=>450(2)— lie- 
proveuents  —  assessuents  —  assessiisnt 
Districts— Annexation. 

So  construed,  such  act  is  not  obnoxious  to 
the  objection  that  annexation  thereunder  im- 
poses an  additional  burden  upon  property  own- 
ers in  the  original  improvement  district  not 
assented  to  by  them,  in  violation  of  Const  art 
19,  §  27,  requiring  property  holders'  consent 
to  assessments,  since  it  imposes  burdens  on  only 
the  territory  annexed. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  IHg.  t  1073;  Dec  Dig. 
«=»460(2).] 

4.  MUNiciPAi.   Cobporations  «s>450(2)— Im- 

PBOVEHENTS  —  ASSESSUKNTB  —  AnamaairaitT 

Districts— Annexation. 
Under  these  provisions,  that  the  board  of 
assessors  assumed  the  power  of  readjusting  as- 
sessments on  property  in  the  original  district 
but  made  no  cnanges  in  those  assessments,  was 
no  infraction  of  law. 

[EM.  Note.^For  other  cases,  see  Munidpal 
Corporations,  (3ent  Dig.  {  1073;  Dec.  Dig. 
«=»450(2).] 

5.  MUNICIPAI,  COBPOBATIONa  «=>460(2)— IM- 
PROVEMENTS —  Assessments  —  Assessment 
Districts— Annexation. 

Under  Kirby's  Dig.  |  6683,  limiting  the  cost 
of  a  single  improvement  to  20  per  cent  of  the 
value  of  the  real  property  in  a  district,  if  the 
cost  of  the  extension  of  an  improvement  into 
annexed  territory  under  Acts  1909,  p.  744, 
providing  for  annexing  territory  to  onginal  im- 
provement districts  to  extend  improvements, 
together  with  cost  of  the  original  improvement, 
does  not  exceed  20  per  cent,  of  the  value  of 
the  real  property  in  the  district  thus  enlarged, 
it  is  immaterial  that  the  cost  of  the  extension 
alone  exceeds  20  per' cent,  of  the  value  of  real 
property  in  the  annexed  district,  since  the  an- 
nexation statute  places  no  limitation  upon  the 
cost  of  the  extension  improvement  but  does 
declare  that  annexed  territory  "shall  become  f^ 
part  of  the  said  district  and  be  subject  to  the 
same  laws — special  and  general — as  are  provid- 
ed for  improvement  districts  in  this  state,"  al- 
though the  extension  improvement  is  paid  for 
solely  by  the  assessments  in  annexed  territory, 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1073;  Dec.  Dig. 
«=>450(2).] 

6.  MuNiciPAX  Corporations  <9c»864(3)—  Im- 
provements—Assessments— LimitatioM  or 
Cost. 

The  ConstitutiMi  cMitains  no  limitation  up- 
on cost  of  municipal  improvements,  except  the 
implied  limitation  of  cost  to  special  benefits  de- 
rived from  the  improvement 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1830,  1831;  Dee. 
Dig.  «=>864(3).] 

7.  Municipal  Corporations  «=>450  —  Im- 
provements—Assessments— Limitation  or 
Cost. 

The  20  per  cent,  limitation  of  cost  of  mu- 
nicipal improvements  imposed  by  direct  provi- 
sion of  Kirby's  Dig.  $  5683,  does  not  apply  to 
each  separate  piece  of  property  affected. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1101;  Dec.  Dig.  «=> 
459.1 
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8.  MUWICIPAL    COKPOBATIONS   .«=»450(2)— 1m- 

fboveiuntb  —   asasbsmbnt   distxict8   — 

Amnbxation. 
Acts  1909,  p.  744,  providing  for  extradioe 
improvements  by  annexing  territory  to  im- 
provement districts,  and  providing  that  aasesn- 
ments  on  property  in  annexed  territory  shall 
be  "according  to  its  betterment^  in  proportion 
to  all  the  other  real  estate  in  said  district,"  re- 
Qoires  the  assessment  of  property  in  annezed 
territory  to  be  aniform  with  that  in  the  terri- 
tory of  the  original  district. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1073 ;  Dec.  Dig.  *=» 
450(2).) 

9.  Municipal  Cobpobations  €=3450(2)— Iu- 
PRovEiiKNT  Districts— Annexation— Peti- 
tion. 

In  proceedings  under  Acts  1909,  p.  744, 
providing  for  annexing  territory  to  an  improve- 
ment district  to  extend  the  original  improve- 
ment, the  petition  for  annexation  need  not  con- 
tain in  express  language  a  prayer  that  the  costs 
of  the  improvement  be  assessed  and  charged 
upon  the  property  within  the  annexed  territory, 
since  the  statute  does  not  prescribe  any  exact 
form  for  the  petition  nor  does  it  say  the  prayer 
shall  be  for  the  assessment  of  the  costs  on  the 
property  of  the  district,. but  merely  reads  that 
the  council  may  pass  the  annexation  ordinance 
when  there  is  presented  "a  petition  asking  that 
it  be  ao  annexed." 

[Ed.  Notei— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1<)73;  Dec  Dig. 
«=»460(2).] 

10.  Municipal  CoBPOBATiONa  €=>450(2)— lu- 

FBOVEKENT    DiSTBICTS— ANNEXATION— PETI- 
TION. ' 

In  such  petition  there  must  be  a  specifica- 
tion of  the  extension  of  the  improvement,  for 
that  is  necessarily  implied,  inasmuch  as  the  old 
statute  authorizing  the  construction  of  the  im- 
/  provement  provides  that  the  nature  of  the  im- 
provement shall  be  specified,  and  the  annexation 
statute  makes  the  territory  when  annexed  sub- 
ject to  an  the  laws  governing  improvement  dis- 
tricts. 

[Ed.  Note. — ^For  other  cases,  see  Munidpal 
Corporationa,  Cent.  Dig.  i  1073;  Dee.  Dig.  «=> 
450^).] 

11.  Statutes  4=»138(2)  —  LsaisirATiON  bt 
Refebencb. 

Legislature,  by  declaring  a  right  and  refer- 
ring to  other  existing  laws  for  the  remedy,  does 
not  violate  the  constitutional  provision  (article 
6,  I  22)  that  "no  law  shall  be  revived,  amended, 
or  the  provisions  thereof  extended  or  conferred 
by  reference  to  its  title  only." 

[Ed.  Note. — For  other  cases,  see  Statntcs, 
Cent.  Dig.  {  206:   Dee.  Dig.  <Ss»138(2).] 

12.  MtTNiocpAL  Cobpobations  «s>450(2)— Iir- 

PBOVKMENTS  —  ASBESSMENTB  —  ASSESBMBNI 

DiBTBicra— Annexation. 
Acts  1909,  p.  744,  as  to  annexing  territory 
to  improv«nent  districts,  although  not  in  ex- 
press terms  authorizing  the  extension  of  the 
improvement,  but  merely  providing  for  the  an- 
nexation of  territory  and  the  assessment  of 
property  therein,  but  providing  in  section  6  that 
Svhenever  any  territory  shall  have  been  annex- 
ed to  any  improvement  district  in  the  manner 
provided  in  this  act  it  shall  become  a  part  of 
the  said  district  and  be  subject  to  the  same 
laws — special  and  general — as  are  provided  for 
by  improvement  districts  In  this  state,"  au- 
tboiises  the  extension  of  the  improvement  and 
the  construction  thereof  by  the  commissioners 
of  the  enlarged  district  pursuant  to  the  terms 
of  the  general  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1073 ;  Dec.  Dig.  «s» 
«0<2).] 


18.  Municipal  Cobpobations  «=»45(K2)— Iu- 
pbovemhntb  —  assessments  —  assessmxnt 
Districts— Annexation. 
In  assessment  proceedings  under  Acts  1900, 
p.   744,   providing  for  annexation   to  improve- 
ment districts  to  extend  the  improvement,  the 
separate  identity  of  the  parts  of.  the  enlarged 
district  must  be   preserved   to  the  extent,   at 
least,  that  the  annexed  part  may  bear  the  bur- 
den of  the  additional  expense. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1073  ;  Dec.  Dig.  *=» 
450(2).] 

Hart  and  Kirby,  JJ.,  dissenting. 

Appeal  from  Pulaski  Chancery  Court;  John 
B.  Martlneau,  Chancellor. 

Suit  by  S.  L.  White  against  J.  F.  Lough- 
borough and  others.  From  a  decree  for  re- 
avondents,  complainant  appeals.    Affirmed. 

3.  B.  Webster,  of -Little  Rock,  for  appel- 
lant Rose,  Hemingway,  Cantrell,  Loughbor- 
ough &  Miles,  of  Little  Rock,  for  appellees, 

Mcculloch,  C.  J.  Pursuant  to  the  stat- 
ute regulating  the  organization  of  improve- 
ment districts  in  cities  and  towns  and  pro- 
ceedings thereunder,  an  improvement  district 
was,  on  April  14,  1914,  organized  for  the  pur- 
pose of  paving  Spring  street  between  Mark- 
ham  and  Tenth,  and  parts  of  certain  inter- 
secting streets;  said  district  being  known  as 
"Paving  District  No.  222."  The  regularity 
and  validity  of  that  organization  is  unchal- 
lenged, either  as  to  the  original  petition  and 
ordinance  creating  the  district,  or  the  subse- 
quent petition  for  the  construction  of  the  im- 
provements and  the  assessments  of  benefits. 
However,  after  the  district  was  completely 
organized  and  the  assessments  levied  to  pay 
for  the  improvement,  a  majority  of  property 
owners  in  certain  contiguous  territory  filed  a 
petition  pursuant  to  the  terms  of  the  act  of 
1909  (page  744),  praying  that  the  territory 
j  mentioned  in  the  petition  be  annexed  to  the 
I  original  district  for  the  purpose  of  extending 
the  improvements  so  as  to  embrace  the  pav- 
ing of  Spring  street  from  Tenth  street  to 
Fourteenth,  and  parts  of  ceri:ain  intersecting 
streets.  The  petition  was  granted  and  the 
ordlnanoe  was  passed. by  the  city  council  an- 
nexing the  territory  described  in  the  peti- 
tion, and  the  property  was  duly  assessed  in 
accordance  with  the  terms  of  the  statute. 

Appellant  is  a  property  owner  in  the  an- 
nexed territory,  and  instituted  this  action 
in  the  chancery  court  of  Pulaski  county 
against  appellants,  who  are  the  commission- 
ers of  the  district  as  originally  formed,  pray- 
ing that  the  latter  be  restrained  from  at- 
tempting to  enforce  the  collection  of  assess- 
ments against  the  property  of  appellant  and 
others  in  the  annexed  territory. 

The  statute  under  which  the  annexation 
proceedings  were  inaugurated  states,  in  sub- 
stance, that  the  council  of  a  -  city  or  town 
may,  upon  a  petition  signed  by  a  majority  In 
yalue  of  the  owners  of  property  In  any  terri- 
tory adjoining  any  improvement  district,  pass 
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an  ordinance  annexing  the  described  terri- 
tory to  tbe  district,  and  that  when  that  la 
done  the  property  In  the  annexed  territory 
may  be  assessed  In  proportion  to  all  the  other 
real  estate  In  said  district  Section  4  ot  the 
statute,  which  relates  to  tbe  assessment  of 
benefits,  reads  as  follows: 

"Sec.  4.  Immediately  upon  tbe  passage  of  such 
ordinance,  it  shall  be  tbe  duty  of  the  council  to 
appoint  three  assessors,  who  shall  immediately 
proceed  to  assess  the  value  of  the  real  estate  in- 
^uded  in  such  territory  without  such  improve- 
ments ;  the  value  of  same  with  Such  improve- 
ments and  to  extend  the  betterment  to  such 
property  by  reason  of  said  improvements,  and 
to  assess  the  same,  according  to  its  betterment, 
in  proportion  to  all  the  other  real  estate  in  said 
district." 

Section  5  of  the  act  provides  for  the  filing 
of  the  assessment  lists  with  the  commission- 
ers of  the  district  and  the  publication  of  no- 
tice thereof  so  as  to  give  the  property  own- 
ers an  opportunity  to  be  heard  upon  their  ob- 
jections to  the  assessments.  Section  0  reads 
as  follows: 

"Sec.  8.  Whenever  any  territory  shall  have 
been  annexed  to  any  improvement  district  in 
the  manner  provided  in  this  act  it  shall  become 
a  part  of  the  said  district  and  be  subject  to  the 
same  Inws — special  and  Kcueral — as  are  provid- 
ed for  improvement  districts  in  this  state." 

One  of  the  grounds  for  tbe  assault  upon 
the  validity  of  the  annexation  statute  and 
tbe  proceedings  thereunder  In  this  particular 
Instance  Is  that  the  statute  provides  no 
means  for  obtaining  the  consent  of  the  prop- 
erty owners  of  the  old  district.  Appellees 
answer  by  the  assertion  that  the  original 
petition  signed  by  a  majority  In  value  of  tbe 
property  owners  In  the  district  constituted 
an  assent  on  their  part  to  any  subsequent 
addition  or  e:(ten8ion  which  Is  anthorized  by 
existing  laws.  The  argument  Is,  that  the 
signing  of  the  original  petition  was  an  assent 
In  advance  to  any  annexation  that  might 
thereafter  be  made  upon  the  petition  of  a 
majority  In  value  of  the  owners  of  property 
in  the  annexed  territory. 

[1]  W  do  not  agree  with  tbe  contention  of 
either  sld&  If  the  effect  of  the  annexation 
Is  to  place  an  additional  burden  upon  the 
owners  of  property  In  tbe  old  district.  It  can- 
not be  done  without  their  express  consent, 
for  the  Constitution  makes  the  right  to  levy 
assessments  for  local  Improvements  depend 
upon  "the  consent  of  a  majority  In  value  of 
the  property  holders  owning  property  adjoin- 
ing tbe  locality  to  be  afFected."  Article  10, 
§  27. 

The  argument  of  counsel  for  appellees  Is 
that  consent  to  tbe  original  Improvement  Is 
an  Implied  consent  to  the  additional  Improve- 
ment and  that  is.  snffldent,  but  the  provisions 
above  quoted,  as  Interpreted  by  this  court, 
mean  actual  or  express  consent  of  the  prop- 
erty owners,  and  not  an  implied  consent. 
Craig  V.  BussellvlUe  Waterworks  Imp.  Dist, 
84  Ark.  380,  105  S.  W.  867;  HamUton  v. 
Board  of  Imp.  Dist,  186  S.  W.  440. 

[2-4]  Answering   the   argument  of   appel- 


lant: We  do  not  find,  however,  that  the  an- 
nexation imposes  any  additional  burden  on 
the  property  owners  In  the  district  as  origi- 
nally organized  and  assented  to  by  them,  for 
when  the  statute  Is  carefully  analyzed,  it  will 
be  found  to  relate  only  to  burdens  to  l>e  Im- 
posed upon  the  territory  annexed.  It  says 
not  a  word  about  taxing  or  retaxing  the 
property  in  the  old  district  It  appears  from 
the  record  In  this  case  that  the  board  of  as- 
sessors assumed  the  power  of  readjusting  the 
assessments  on  the  property  In  the  original 
district,  but  that  they  made  no  changes  in 
those  assessments,  and  therefore  there  was 
no  infraction  of  the  law  committed.  But  It 
Is  perfectly  plain  that  the  assessors  bad  no 
authority  to  change  the  assessments  in  the 
old  district  merely  because  additional  terri- 
tory was  added,  as  the  statute  only  autbor- 
Ises  a  readjustment  of  assessments  in  case  of 
changes  in  the  value  of  Improvements  on 
particular  pieces  of  property,  and  the  read- 
justed assessments  are  merely  Intended  to 
conform  to  such  changes. 

Section  4  of  the  annexation  statute,  which 
has  been  herein  quoted,  plainly  authorizes 
only  an  assessment  of  the  annexed  property, 
and  it  la  provided  that  It  must  be  assessed 
"in  proportion  to  all  the  other  real  estate  in 
said  district"  So  we  are  of  tbe  opinion  that 
the  statute  is  not  open  to  tbe  objection  made 
by  appellants,  for  as  before  stated,  there  la 
no  additional  burden  placed  upon  tbe  own- 
ers of  property  In  the  old  district  and  their 
assent  to  the  annexation  Is  not  required  la 
order  to  conform  to  the  provisions  of  the 
Constitution  which  prohibit  the  levying  of 
assessments  without  the  consent  of  the  proi^ 
erty  owners. 

[I]  Another  objection  urged  against  the  an- 
nexation In  this  particular  Instance  is,  that 
the  costs  of  the  extension  of  tbe  improve- 
ment will  exceed  20  per  cent  of  the  value  of . 
the  real  property  In  the  annexed  territory,  as 
shown  by  the  last  county  assessment  It  ap- 
pears from  the  agreed  statement  of  facts 
that  this  is  true,  but  tliat  the  cost  as  a  whole. 
Including  the  extension,  does  not  exceed  20 
per  cent  of  the  value  of  the  real  property  In 
the  whole  district  as  enlarged.  The  statute 
provides  that: 

"No  single  improvement  sliall  be  undertaken 

which  aloiie  wiU  exceed  in  cost  twenty  per 
centum  of  the  value  of  tbe  real  property  in  such 
district  as  shown  by  the  last  county  assess- 
ment."   Kirby's  Digest  t  5683. 

It  Is  urged  tliat  the  extension  of  the  im- 
provement must  be  treated  as  a  "single  Im- 
provement" within  the  meaning  of  the  stat- 
ute, and  that  it  cannot  t>e  undertaken  if  it 
exceeds  20  per  cent  of  tbe  assessed  value 
of  the  real  property  In  the  annexed  territory. 
It  win  be  observed  that  the  annexation  stat> 
ute  makes  no  reference  whatever  to  the  per- 
centage of  the  assessed  value  of  the  property 
In  tbe  district,  and  places  no  limitation  on 
tbe  cost  of  the  Improvement  The  statute 
does  declare,  however,  that  when  the  ter« 
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ritoi7  shaU  have  been  annexed,  "It  shall  be- 
come a  part  of  said  district  and  be  subject 
to  the  same  laws — special  and  general — as 
are  provided  for  improvement  districts  In 
this  state."  If  the  20  per  centum  limita- 
tion prescribed  in  the  original  statute  has 
application  to  annexed  territory,  as  seems  to 
be  conceded  by  learned  counsel  for  appel- 
lant, it  nnist  apply  to  the  district  as  a 
whole,  and  not  merely  to  the  annexed  por- 
tion, for  the  simple  reason  that  according 
to  the  plain  letter  of  the  statute,  the  annex- 
ed property  becomes  a  part  of  the  said  dis- 
trict, and  as  such  is  subject  to  the  same  law. 
So  if  we  are  to  apply  the  20  per  centum  lim- 
itation at  all,  it  means  that  the  whole  im- 
provement, as  extended  over  the  annexed 
territory,  shall  not  exceed  20  per  centum  of 
the  value  of  the  property  in  the  whole  dis- 
trict, including  the  annexation. 

[6]  It  is  argued  that  if  we  treat  the  im- 
provement in  tlie  annexed  territory  as  sep- 
arate, to  the  extent  that  it  must  be  paid  for 
by  assessments  on  the  property  in  that  ter- 
ritory, the  20  per  cent,  limitation  must  nec- 
essarily apply  separately  to  the  property 
that  is  to  be  annexed.  The  argument  is  not 
without  force,  but  in  considering  the  stat- 
ute, as  a  whole,  we  are  convinced  that  that 
Is  not  the  proper  construction  of  It  The 
limitation  upon  the  cost  of  the  improvement 
is  purely  statutory,  the  Constitution  contains 
no  limitation  so  far  as  the  cost  is  concerned, 
except  that  we  must  read  into  the  Constitu- 
tion, a  limit  of  the  cost  to  special  benefits 
derived  from  the  improvement.  Shlbley  v. 
Ft  Smith  &  Van  Buren  District,  96  Ark. 
410,  132  S.  W.  444.  But  the  legislative  au- 
thority is  supreme  within  those  limitations, 
and  U  it  is  seen  fit  by  the  lawmakers  to  per- 
mit an  extension  of  the  improvement  in  ex- 
cess of  a  certain  percentage  of  the  assessed 
valuation  of  the  property  in  the  district, 
there  is  no  constitutional  objection  to  its  be- 
ing done. 

[7,  S]  Learned  counsel  for  appellant  erro- 
neously assumes  that  the  20  per  cent.  limit 
applies  to  each  separate  piece  of  property. 
but  such  la  not  the  construction  we  have  giv- 
en to  the  statute  in  that  regard.  Kirst  v. 
Street  Imp.  District  86  Ark.  1,  109  S.  W. 
626.  This  does  not  affect  In  the  riightest  de- 
gree the  question  of  uniformity  of  assess- 
ments on  property  In  the  original  district 
and  in  the  annexed  territory.  If  there  be 
constitutional  objection  to  the  Legislature 
authorizing  the  assessment  of  property  in 
annexed  territory  on  a  different  basis  from 
the  property  In  the  old  territory,  no  such 
obJectloD  can  be.  made  to  the  statute  now 
onder  consideration,  for  It  expressly  pro- 
vides that  assessments  on  the  property  in 
tile  annexed  territory  shall  be  "according  to 
its  betterment,  in  proportion  to  all  the  oth- 
er real  estate  in  said  district"  This  pre- 
serves harmony  in  the  assessment  of  the 
property  in  the  new  district  with  that  In 
the  old.    The  obvious  intention  was  to  make 


the  assessment  uniform,  and  the  record  does 
not  show. that  that  rule  of  uniformity  was 
departed  from  in  the  present  Instance. 

[9-11]  The  only  other  charge  against  the 
validity  of  the  proceedings  is  that  the  peti- 
tion for  the  annexation  does  not  contain  in 
express  language  a  prayer  Uiat  the  costs  of 
the  improvement  be  assessed  and  charged 
upon  the  property  within  the  annexed  terri- 
tory. The  statute  does  not  prescribe  any 
exact  form  for  the  petition,  nor  does  it  say 
the  prayer  shall  be  for  the  assessment  of 
the  costs  on  the  property  of  the  district  It 
merely  reads  that  the  council  may  pass  the 
annexation  ordinance  when  there  is  present- 
ed "a  petition  asking  that  it  be  so  annexed." 
The  prayer  for  the  annexation  of  the  terri- 
tory is,  sufficient  to  Invoke  the  aid  of  the 
council  to  the  extent  the  law  authorizes. 
Of  course  there  must  be  a  specification  of 
the  extension  of  tbe  improvement  for  that 
is  necessarily  implied  inasmuch  as  the  old 
statute  authorizing  the  construction  of  the 
Improvement  provides  that  the  nature  of  the 
improvement  shall  be  specified,  and  the  an- 
nexation statute  makes  the  territory  when 
annexed  subject  to  all  the  laws  governing 
Improvement  districts.  It  Is  an  instance  of 
tbe  Legislature  declaring  a  right  and  refers 
ring  to  other  existing  laws  for  the  remedy, 
which  method  of  legislation  does  not  offend 
against  that  provision  of  the  Constitution 
which  declares  that: 

"No  law  shall  be  revived,  amended,  or  the 
provisions  thereof  extended  or  conferred  by  ref- 
erence to  its  title  only."  Article  5,  f  22;  Wat- 
kins  V.  Eureka  Springs,  49  Ai*.  131,  4  S.  W, 
384;  Common  School  District  v.  Oak  Grove 
Special  School  District,  102  Ark.  411. 144  S.  W. 
224;  State  v.  McKinlety,  17&  S.  W.  181. 

[1 2, 1 3J  There  Is  another  point  which  sug- 
gests itself  in  consideration  of  the  effect  of 
the  annexation  statute,  but  which  is  not  pre- 
sented in  the  briefs  of  counsd,  and  that  is, 
the  statute  does  not  in  express  terms  au- 
thorize the  extension  of  the  improvement,  it 
merely  provides  for  the  annexation  of  ter- 
ritory and  the  assessment  of  property  in  that 
territory.  We  are  bound  to  construe  the 
statute  so  as  to  give  authority  to  extend  the 
improvement  if  it  is  to  have  any  effect  at 
all,  for  it  Is  not  to  be  presumed  that  the 
Legislature  meant  ta  authorize  owners  of 
property  in  contiguous  territory  to  become 
annexed  to  an  improvement  district  merely 
for  the  purpose  of  being  assessed.  It  Is  very 
doubtful  whether  the  statute  would  be  valid 
unless  it  be  construed  to  authorize  tbe  ex- 
tension of  the  improvement  so  as  to  afford 
ben  fits  to  the  annexed  property.  We  must 
attach  that  much  importance  to  the  language 
of  section  6,  for  it  obviously  was  Intended 
to  bring  the  annexed  territory  within  the 
operation  of  the  law  so  as  to  authorize  the 
making  of  a  new  contract  for  the  extei^on 
of  the  improvement  and  the  assessment  of 
the  property  to  pay  for  it  The  application 
of  other  statutes  which  are  invoked  in  sec- 
tion 6  give  that  power.    We  ceacb^  tbe  con* 
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elusion,  tberefoTe,  in  interpreting  the  stat- 
ute, that  it  was  intended  to  authorize  the 
extension  of  the  ImproTement  and  the  con- 
struction thereof  by  the  commissioners  of 
the  enlarged  district  pursuant  to  the  terms 
of  the  general  statute.  The  statute  omits 
spedflcations  of  any  means  of  keeping  sep; 
arate  the  costs  of  the  extension,  and  the 
funds  received  from  assessments  levied  on 
annexed  territory,  to  pay  for  that  extension ; 
but  we  are  not  concerned  with  that  in  the 
present  litigation,  for  the  record  contains  no 
charge  that  the  rights  of  any  one  are  being 
violated  in  that  respect  The  separate  iden- 
tity of  the  parts  of  the  enlarged  district 
must  be  preserved  to  the  extent,  at  least, 
that  the  annexed  part  may  bear  tlie  burden 
of  the  additional  expense. 

Our  conclusion  upon  the  whole  case  is 
that  the  statute  Is  valid,  and  that  the  pro- 
ceedings thereunder,  as  reflected  by  the  rec- 
ord in  this  case,  have  been  in  conformity 
with  the  statute. 

The  decree  is  therefore  affirmed. 

HART  and  KIRBT,  JJ..  dlsaent 


ST.  LOUIS,  I.  M.  &  S.  RT.  00.  v.  HOWARD 

(No.  84.) 
(Supreme  CJonrt  of  Arkansas.    June  26.  1916.) 

1.  Masteb  aitd  Servant  «=3296(2)— Federal 

EUFLOTERS'    TJABIUTT    AOT    —    CoNTBIBU- 

TORT    Neouoerce    and    Assttuption    or 

Bisk. 
Instruction  in  action  for  personal  injuries 
under  federal  Employers'  liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat.  66  [U.  S.  Comp. 
St.  1913,  Si  8657-86661),  defining  the  difference 
between  contributory  negligence  and  assumption 
of  risk,  held  not  erroneous  as  in  effect  making 
defendant  an  insurer  of  servant's  safety. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1181;  Dec.  Dig.  igss 
296(2).] 

2.  MABfTEB  AND  SERVANT  «=928G(12)— FEDER- 
AL Euploterb'  Liability  Act— Evidence— 
Sufficiency. 

Evidence  held  sufficient  to  warrant  submis- 
sion to  Jury  of  question  whether  the  use  of  a 
cotter  key  in  place  of  a  bolt  in  fastening  the 
apron  between  engine  and  tender  was  negligence, 
and  whether  the  manner  of  fastening  such  cot- 
ter key  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1019;  Dec.  Dig.  «=> 
286(12).] 

3.  Master  and  Servant  «s»286(12)— Feder- 
al Employers'  Liability  Act  —  Obvious 
Defects— Jury  Question. 

In  an  action  for  personal  injuries  under  the 
federal  Employers'  Liability  Act,  the  question 
whether  the  use  of  cotter  key  in  place  of  a 
bolt  in  fastening  the  apron  between  an  engine 
and  tender  was  an  obvious  defect  which  the 
fireman  in  the  use  of  ordinary  care  was  bound  to 
observe,  held  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  1019;  Dec,  Dig,  «=» 
286(12).i 

4.  Master  and  Servant  «sa291(l)— Federal 
Employers'  Liability  Act— Instruction. 

In  an  action  for  injuries  under  federal  Em- 
ployers'  Liability  Act,   an   instruction   to  the 


jury  held  to  properly  submit  the  issue  whether 
the  injury  was  due  to  the  negligence  of  tiie  mas- 
ter or  that  of  the  servant;  whether  a  defect 
existed ;  whether  it  caused  the  injury ;  and 
whether  it  was  one  of  the  ordinary  risks  of 
plaintiff's  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  |  1138;  Dec.  Dig.  «s» 
291(1).] 

6.  Master  and  Servant  «=>235(8)— Federal 
Ekployebb'  Liability  Act— Duty  of  Fire- 
man TO  Inspect  Engine. 
Under  the  federal  Employers'  Liability  Act 
and  under  the  rules  of  defendant  railroad  re- 
quiring locomotives  to  be  in  good  repair  before 
leaving  the  engine  house  for  road  service,  held 
an  engine  fireman  was  under  no  duty  to  make 
an  inspection  to  discover  the  defective  condition 
of  an  engine  betore  taldng  out  of  a  house. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Oent  Dig.  S  714;  Dec  Dig.  «=> 
236(8).] 

6.  Master  and  Servant  «==>235(12)— Federal 
Employers'  LiABiLnr  Act— Duty  of  Serv- 
ant TO  Inspect^-Obvioub  Defects. 

Under  the  federal  Employers'  Liability  Act, 
the  failure  of  an  engine  fireman  to  observe  de- 
fects and  danger  discoverable  by  a  man  of  ordi- 
nary prudence  and  care  in  the  performance  of 
his  duties  precludes  a  recovery  by  him  for  inju- 
ries caused  by  such  defects,  notwithstanding 
that  he  was  under  no  duty  to  inspect  such  en- 
gine before  taking  it  out 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $  717;  Dec  Dig.  «=»235 
(12).] 

7.  Trial  4=»240— Asoumxntativx  Instruc- 
tions. 

In  an  action  for  personal  injuries  under  the 
federal  Employers'  Liability  Act  a  requested 
instruction  that  plaintiff's  fall  was  no  evidence 
of  defendant's  negligence  and  should  not  be 
considered  as  even  a  circumstance  tending  to 
show  negligence  held  properly  refused  as  'argu- 
mentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont. 
Dig.  §  661 ;    Dec.  Dig.  <e=»240.] 

8.  Trial  «=>260(1)— Instructions— Refusal. 

No  error  is  committed  in  refusing  instruc- 
tions fully  covered  by  other  instructions  given 
at  appellant's  request. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent 
Dig.  S  651 ;    Dec  Dig.  ®=»260(1).] 

9.  Master  and  Servant  ©=264(4)— Federal 
Employers'  Liability  Act  —  Evidence  — 
Admissibility. 

In  an  action  under  the  federal  Employers' 
Liability  Act  for  personal  injuries  to  a  fireman 
caused  by  negligent  fastening  of  an  apron  be- 
tween engine  and  tender,  evidence  as  to  the  char- 
acter of  lights  on  ,the  engine  held  admissible  un- 
der allegations  of  the  complaint 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g  865;  Dec  Dig.  «= 
264(4).] 

10.  Master  and  Servant  ^=3278(6)— Feder- 
al Employers'  Liability  Act  —  Neoli- 
OENOB— Evidence— Sufficiency. 

Evidence  held  sufficient  to  sustain  a  verdict 
for  plaintiff,  a  fireman,  under  the  federal  Em- 
ployers' Liability  Act,  for  injuries  sustained  by 
reason  of  defective  fastening  of  the  apron  be- 
tween engine  and  tender. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  962;  Dec  Dig.  <3=> 
278(6).] 

Appeal  from  Circuit  Oonrt,  Lonoke  Coun- 
ty ;  Thos.  O.  Trimble,  Judge. 
Action  by  F.  S.  Howard  against  the  St. 
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LoolB,  Iron  Mountain  &  Soutbem  Railway 
ComiHUiy.  Judgment  for  plalntlif,  and  de- 
fendant appeals.     Affirmed. 

In  October,  1914,  ajH)ellee  was  In  the  em- 
ploy of  the  appellant  as  fireman  on  one  of  Its 
engines.  Appellee,  while  engaged  In  his  work 
on  one  of  the  engines  that  had  been  sent  to 
help  clear  the  track  of  a  derailed  train,  was 
sitting  on  his  seat  box  watdilng  for  signals 
that  the  engineer  was  unable  to  see  on  his 
side  of  the  engine  because  of  a  curve  at  that 
point  in  the  track.  The  engine  had  gotten 
behind  the  cars  and  was  pusbtog  them  up  in 
the  yards.  The  fire  was  low,  and  appellee 
at^ped  back  towards  the  tank.  As  he  went 
to  lift  his  right  foot,  it  hung  in  something 
that  threw  him,  and  as  he  grabbed,  it  turned 
his  back  out,  injuring  him.  Appellee  was  dis- 
covered  lying  within  a  few  inches  of  the 
trade  in  an  unconscious  condition.  He  did 
not  remember  anything  after  he  started  to 
fall.  When  he  raised  his  foot  it  hung,  and 
he  fell  forward.  Appellee  supposed  that  his 
foot  went  down  between  the  tender  and  the 
engine.  There  was  a  sheet  steel  apron  there 
covering  the  space  between  the  tender  and 
the  engine.  Some  engines  hare  a  wider 
space  than  others.  On  some  of  the  engines 
there  was  a  space  about  12  inches  that  the 
apron  covered.  Appellee  had  to  frequently 
cross  this  apron  in  the  discharge  of  his  du- 
ties. He  never  went  more  than  30  minutes 
without  crossing  over  the  apron  in  putting 
in  coal.  On  the  night  of  the  injury,  not 
long  before  appellee  was  discovered  in  his 
unconsdons  condition,  a  witness  had  seen 
him  at  work  on  his  engine.  Shortly  there- 
after they  examined  his  engine  and  found 
that  one  fastening  of  the  apron  on  the  left 
side  had  become  loose  and  the  apron  had 
worthed  back,  leaving  an  open  space  between 
the  engine  and  the  tender  of  about  8  or  10 
Inches.  The  apron  to  this  engine  was  fasten- 
ed with  a  cotter  key  in  the  place  in  which 
a  bolt  was  usually  employed  to  make  the  con- 
nection. Fastening  by  a  bolt  was  the  safer 
method.  The  cotter  key  used  to  fasten  the 
apron  was  out  of  the  side  next  to  the  cab. 
When  the  cotter  keys  are  used  the  ends  are 
q>read  to  keep  them  from  coming  out  of  the 
liole  through  which  they  are  placed  to  make 
the  fastening.  Witnesses  demonstrated  be- 
fore the  Jury  the  way  in  which  the  apron 
was  fastened  by  a  model  or  small  cut,  repre- 
senting the  manner  in  which  the  apron  was 
fastened  to  the  engine  with  the  bolts  and 
the  cotter  keys.  One  witness  stated  that 
the  cotter  key  was  Just  slipped  in.  "It  was 
barely  long  enough  to  reach  through." 
Another  witness  stated  that  he  took  the  cot- 
ter key,  and  without  any  effort  inserted  it 
in  the  place  where  It  was  before.  There  was 
a  rule  of  the  company  providing  that  the  en- 
gine house  foreman  must  be  sure  that  each 
locomotive,  before  leaving  the  house  for  serv- 
ice on  tlie  road,  is  in  good  working  order  and 
Is  fully  supplied  with  signals  and  all  other 


requisites,  including  an  ample  supply  of  fuel 
and  water.  The  engines  were  supposed  to 
have  electric  lights.  On  the  night  of  the  in- 
Jury  there  was  one  light  to  the  steam  gauge 
and  one  for  the  water  gauge.  There  were 
no  back  lights.  Appellee  was  not  able  to  see 
the  condition  of  the  cotter  key  with  the 
lights  he  had.  He  stated  that  he  did  not 
think  he  could  have  seen  it  if  he  had  taken 
special  pains  to  look.  The  engine  was  sup- 
posed to  be  in  flrst-class  running  order  and 
safe  condition  when  it  was  turned  over  to  the 
englnemen.  The  company  had  an  inspector 
to  report  anything  that  an  engineer  does  not 
see.  It  was  no  part  of  the  appellee's  duty  to 
look  after  the  apron.  When  the  englnemen 
were  switching  the  fireman  was  supposed  to 
put  in  all  of  his  time  watching  for  signals 
and  different  things,  and  If  the  steam  got 
low,  it  was  his  duty  to  get  down  and  put  in  a 
fire.  When  the  train  was  running  the  scoop 
was  back  in  the  tank,  and  when  he  stepped 
down  off  of  his  seat  box  he  was  facing  the 
tank.  The  seat  box  was  some  10  Inches  high- 
er, and  when  he  stepped  off  of  that  he  stq>- 
ped  off  to  one  side,  and  the  next  step  would 
land  him  on  the  open  space  or  on  the  apron. 
The  appellee  sued  the  appellant  for  damages 
resulting  from  his  personal  injuries,  alleging 
that: 

"Instead  of  securely  fastening  the  apron  to  the 
left  side  of  the  engine  with  a  bolt  and  nut,  or 
in  some  other  way  safely  securing  and  fasten- 
ing the  same,"  appellant  "negligently  and  care- 
lessly fastened  tne  same  by  merely  inserting  a 
cotter  key  in  such  way  as  that  the  game  worked 
or  palled  out,  thus  leaving  the  left  side  of  the 
apron  unfastened  and  in  such  shape  that  it  did 
not  cover,  but  left  wholly  unprotected,  the  open 
space  of  about  8  or  10  inches  between  the  en- 
gine and  tender" ;  that  it  was  the  duty  of  appel- 
lant "to  have  used  a  bolt  and  nut  in  fasten- 
ing the  apron,  or  at  least,  if  it  saw  fit  to  use  a 
cotter  key,  to  have  the  same  spread  open  after 
inserting  the  same  in  the  space  left  from  the 
bolt,  BO  that  it  would  not  work  or  pull  out  by 
the  jarring  of  the  engine;  that  when  said  cot- 
ter key  was  put  in  place  on  this  engine,  it  was 
not  spread  open,  nor  was  anything  done  to  pre- 
vent its  coming  out:  that  on  account  of  there 
being  little  or  no  lignt  in  the  cab  of  the  engine, 
appellee's  injury  having  occurred  in  the  night- 
time, between  8:30  and  9  o'clock,  when  it  was 
quite  dark,  be  was  unable  to  see  that  the  apron 
bad  worked  loose,  and  therefore  had  no  knowl- 
edge thereof;  that  while  engaged  in  his  duty 
as  fireman  he  undertook  to  step  in  the  tender 
while  the  engine  and  train  were  in  motion,  and 
on  account  oi  the 'negligence  and  carelessness  of 
the  defendant,  as  set  forth,  he  fell  into  the  open 
space,  and  was  hurled  with  great  force  to  the 
ground  below,  thereby  receiving  great  and  per- 
manent injuries." 

The  appellant  denied  the  material  allega- 
tions of  the  complaint,  and  set  up  that  appel- 
lee at  the  time  of  his  injury  was  engaged 
in  running  a  train  which  was  pulling  inter- 
state commerce  within  the  terms  of  the  feder- 
al Employers'  Liability  Act  of  1908,  under 
which  appellee  assumed  the  risk  incident  to 
the  employment,  and  that  the  injury  com- 
plained of  was  one  of  the  ordinary  and  usual 
risks  of  the  employment.  The  appellant  also 
set  up  the  defense  of  contributory  negligence. 
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The  conrt  granted  appellant's  prayer  for 
Instmctlon  No.  2  as  follows: 

"(2)  I  charge  yon  that,  before  the  plaintiff 
can  recover  at  your  hands,  the  burden  is  upon 
him  to  establish:  (a)  That  his  tall  from  the 
engine  was  -caused  by  reason  of  the  sheet  or 
steel  or  apron  being  loose;  and  (b)  that  sach 
condition  was  the  result  of  actual  carelessness  or 
negligence  upon  the  part  of  the  defendant.  And 
in  determining  these  questions  the  Jury  will  not 
be  permitted  to  guess,  conjecture,  or  surmise 
that  his  fall  was  caused  by  the  loosened  condi- 
tion of  the  apron,  or  that  snch  condition  was 
the  result  of  negligence  or  carelessness,  but 
these  facts  must  be  established  by  competent 
testimony." 

By  appellee's  fonrth  prayer,  after  pointing 
out  the  distinction  between  contributory  neg- 
ligence and  assumption  of  risk,  the  court  told 
the  jury  that : 

"Such  dangers  as  are  normally  and  necessarily 
incident  to  the  occupation  are  assumed  by  the 
emplo^d  whether  be  is  aware  of  them  or  not. 
But  risks  of  another  sort,  not  naturally  incident 
to  the  occupation,  may  arise  oat  of  the  failure 
of  the  employer  to  exercise  due  care  with  respect 
to  proTiding  a  safe  place  of  work,  and  safe  and 
snitable  appliances  for  the  work.  These  the 
employ^  is  not  treated  as  assuming  until  he  be- 
comes aware  of  the  defect  or  disrepair  and  of 
the  risk  arising  from  It,  unless  defect  and  risk 
alike  are  plainly  observable  and  knowledge  of 
the  defect  is  not  to  be  presumed" 

— and  also  instructed  the  jury,  in  effect, 
that  If  they  found  that  there  was  a  defect 
which  caused  appellee's  Injury,  and  that 
such  defect  was  not  one  of  the  risks  ordina- 
rily incident  to  the  employment  in  which  he 
was  engaged,  but  resulted  from  the  negligence 
of  the  appellant.  Its  agents  or  employes.  It 
would  be  the  duty  of  the  jury  to  find  for 
the  appellee,  unless  they  found  that  the  ap- 
pellee was  aware  of  the  defect  and  the  risk 
arising  from  It,  or  that  the  defect  and  risk 
were  plainly  observable  to  him. 
Appellee's  fifth  prayer  was  as  follows: 
"(5)  You  are  instructed  that  the  defendant  is 
not  a  guarantor  of  the  safety  of  the  place  in 
which  the  plaintiff  was  required  to  do  his  work,, 
or  of  the  appliances  of  the  work,  but  it  was  its 
duty  to  see  that  ordinary  care  and  prudence 
were  exercised  in  this  respect,  to  the  end  that 
the  place  in  which  the  work  was  to  be  perform- 
ed and  the  appliances  of  the  work  should  be 
safe  for  the  plamtiff,  while  engaged  in  his  work. 
And  you  are  further  instructed  that  the  plain- 
tiff had  the  right  to  assume  that  it  had  perform- 
ed such  duties,  and  no  duty  devolved  on  him  to 
make  search  for  such  defects,  if  any  there  were." 

The  appellant  made  a  general  objection  to 
the  rulings  of  the  court  In  granting  each  of 
the  above  prayers. 

The  appellant  requested  the  court,  among 
others,  to  grant  the  following  prayers  for  In- 
structions: 

"(6)  The  defendant  is  not  an  Insurer  of  the 
safety  of  its  employes,  and  is  not  liable  for  an 
accidental  injury  to  one  of  them,  so  in  this  case, 
if  the  fall  of  the  plaintiff  was  an  accident,  and 
not  attributable  to  carelessness  or  negligence  up- 
on the  part  of  the  defendant,  then  plaintiff  can- 
not recover,  and  your  verdict  will  be  for  the  de- 
fendant. 

"(6)  I  charge  you  that  the  fttct  that  plaintiff 

fell  constitutes  no  evidence  of  ikegligence,  and 

should  not  be  considered  by  the  jury  as  even  a 

circumstance  tending  to  show  any  carelessness 

-«gligenc«. 


"(7)  I  charge  yon  that  the  plaintiff,  in  enter- 
ing the  employment  of  the  defendant,  is  held  to 
have  assumed  the  usual  risks  attending  the  per- 
formance of  his  duty  in  the  customary  way,  and 
he  also  assumes  the  risks  due  to  the  negligence 
of  the  employer  when  aware  of  the  defect  and 
of  the  risk  arising  from  it,  or  when  snch  defects 
and  risks  are  so  open  and  obvious  that  an  ordi- 
narily prudent  person  would  have  observed  and 
appreciated  them." 

The  court  refused  to  give  appellant's  pray- 
ers 5  and  6,  and  modified  prayer  Na  7  by 
striking  theref  r(Hn  the  last  clause,  L  e.,  "or 
when  such  defects  and  risks  are  so  open  and 
obvious  that  an  ordinarily  prudent  person 
would  have  observed  and  appreciated  them," 
and  by  adding  tn  lieu  thereof  the  words,  "or 
when  the  same  Is  plainly  observable  to  hint," 
and  giving  the  prayer  as  thus  modified.  To 
these  rulings  of  the  court  the  appeUaut  duly 
excepted. 

The  jury  returned  a  verdict  In  favor  of  the 
appellee  in  the  sum  of  $7,500.  Judgment  was 
entered  ilk  appellee's  favor  for  that  awn,  and 
this  appeal  was  taken. 

Troy  Pace,  of  Little  Rock,  for  appellant. 
W.  H.  Pemberton,  of  Little  Bock,  for  ap' 
pellee. 

WOOD,  J.  (after  stating  the  flacts  as 
above).  [1]  Appellant  contends  that  appel- 
lee's fourth  prayer  for  instmctlon  made  ap- 
pellant an  Insurer  of  the  skfety  of  the  ap- 
pellee, but  such  was  not  the  effect  of  the 
instruction.  In  the  first  part  of  the  Instruc- 
tion the  court  correctly  defined  the  distinc- 
tion between  contributory  negligence  and  the 
assumption  of  risk,  and  correctly  told  the 
jury  that  such  dangers  as  were  normally  and 
necessarily  Incident  to  the  employment  are 
assumed  by  the  employ^,  but  that  such  risks 
as  arose  out  of  the  failure  of  the  employer 
to  exercise  due  care  to  provide  a  safe  place 
of  work  and  safe  appliances  for  his  employes 
was  not  a  risk  assumed  by  the  employ^  un- 
less he  was  aware  of  the  defect  and  risk,  or 
unless  such  defect  and  danger  were  plainly 
observable;  that  knowledge  of  such  defect 
and  danger  were  not  to  be  presumed.  The 
court  then  submitted  to  the  jury  to  determine 
from  the  evidence  as  to  whether  or  not  ap- 
pellee's Injury  was  caused  by  a  defect  in 
the  appliances  the  danger  from  the  nse  of 
which  was  one  ordinarily  incident  to  the 
employment,  or  whether  It  was  one  that  re- 
sulted from  the  negligence  of  the  appellant, 
and  also  as  to  whether  or  not  appellee  was 
aware  of  the  defect,  and  whether  or  not  it 
was  plainly  observable  to  the  appellee. 

[2, 8]  The  evidence  was  amply  sufficient  to 
warrant  the  court  In  submitting  to  the  jury 
the  Issue  as  to  whether  or  not  appellant  was 
negligent  under  the  drcnmstances  In  using 
the  cotter  key  Instead  of  a  bolt  to  fasten  the 
apron  that  covered  the  space  between  the 
engine  and  the  tender,  and  whether  or  not 
the  appellant  was  also  negligent  in  the  man- 
ner in  whldi  the  cotter  key  was  used.  The 
Jury  bad  before  them  a  representation  of  Hie 
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manner  in  which  the  apron  was  ftustened, 
and  there  was  exhibited  before  them  a  cot- 
ter key  which  they  had  a  right  to  find  waa 
the  one  used  In  making  the  fastening.  It 
was  also  an  Issne  for  the  Jury  as  to  whether 
the  defect.  U  one  existed,  by  the  use  of  the 
cotter  key  Instead  of  a  bolt,  and  by  the  man- 
ner In  which  It  was  used,  was  an  obvious  de- 
fect; that  Is,  one  that  appellee,  in  the  exer- 
cise of  ordinary  care  for  bla  own  safety  while 
perfbrmlng  his  duties  was  bonnd  to  observe. 

[4]  As  we  view  the  Instruction,  It  did  not 
assnme  the  existence  of  a  defect  that  caused 
the  Injury,  nor  did  it  assume  that  appellant 
was  negligent  In  causing  the  defect.  If  there 
was  one,  nor  that  the  Injury  was  the  result 
of  the  negligence  ot  appellant  In  the  manner 
of  the  use  of  the  cotter  key.  It  submitted  to 
the  Jury  to  determine  whether  or  not  the 
defect,  If  it  existed  and  caused  the  injury, 
was  one  of  the  ordinary  risks  incident  to  the 
employment,  and  plainly  told  them  that  if  It 
was,  then  it  was  their  duty  to  find  in  favor 
of  the  appellant.  It  also  told  them  that  it 
was  their  duty  to  And  in  favor  o£  the  ap- 
pellant if  the  defect  was  plainly  observable. 
It  must  not  be  overlooked  that  in  the  first 
part  of  the  instruction  the  court  had  told 
the  jury  that  contributory  negligence  was 
a  "failnre  to  use  such  care  for  his  safety 
as  ordinarily  prudent  employes  under  simi- 
lar circumstances  would  use."  The  instruc- 
tion must  be  taken  as  a  whole,  and  when  the 
words,  "unless  you  should  find  that  the 
plaintiff  knew  of  such  defect  or  the  same 
was  plainly  observable  to  him,"  are  con- 
strued in  connection  with  the  definition  of 
contributory  negligence  in  the  first  part  of 
the  instruction,  it  Is  obvious  that  the  court 
correctly  instructed  the  Jury  on  the  issue  of 
the  assumption  of  risk.  The  instruction,  as 
a  whole,  correctly  declared  the  law  in  con- 
formity with  the  decisions  of  this  court  and 
of  the  Supreme  Court  of  the  United  States. 
Seaboard  Air  Line  t.  Horton,  233  U.  S.  492, 
603,  601,  34  Sup.  Ct.  635.  68  L.  Ed.  1062,  L. 
B.  A.  1915C  1.  Ann.  Caa  1916B,  475;  C,  O. 
&  G.  By.  Co.  V.  McDade,  191  U.  S.  68,  69,  24 
Sup.  Ct.  24,  48  L.  Ed.  96 ;  Tex.  &  Fac.  By.  Co. 
v.  Archibald,  170  U.  S.  671-672,  18  Sup.  Ct. 
777,  42  I*  Ed.  U88. 

[i,  I]  While  It  was  the  duty  of  the  appellee 
to  exercise  ordinary  care  for  bis  own  safe- 
ty in  the  use  of  the  appliances  furnished  him, 
yet  that  did  not  require  him  to  make  an  in- 
spection of  the  engine  to  see  whether  or  not 
the  same  was  in  good  repair  or  In  a  safe  con- 
dition. The  undisputed  evidence  shows  that 
under  the  ndes  of  the  company  the  locomo- 
tive, before  leaving  the  engine  house  for 
servioe  on  the  road,  had  to  be  In  good  work- 
ing order.  No  affirmative  duty  therefore 
was  Imposed  upon  appellee  to  discover  de- 
fects and  dangers.  However,  if  there  were 
such  defects  and  dangers  that  a  man  of  or- 
dinary prudence  and  care  In  the  performance 


of  his  duties  would  have  discovered,  then 
these  would  be  defects  and  dangers  "plainly 
observable"  to  the  appellee,  and  if  he  failed 
,to  observe  them  he  would  be  held  to  have 
assumed  the  risk.  St.  L.,  I.  M.  &  S.  By. 
Co.  V.  Birch,  89  Ark.  424,  117  S.  W.  243,  28 
L.  R.  A.  (N.  S.)  1250.  In  a  note  to  the  above 
case  the  editor  says: 

"The  doctrine  •  •  •  as  laid  down  by  the 
United  States  Supreme  Court  is  that  the  serv- 
ant assumes  the  risk  of  those  dangers  due  to 
the  master's  negligence  which  are  known  to  him, 
or  which  are  plainly  observable  by  him,  but 
that  he  is  not  obliged  to  use  even  onJinary  care 
in  ascertaining  or  discovering  the  defects.  In 
other  words,  knowledge  of  the  defects  will  not 
be  presumed  unless  the  defects  were  plainly  ob- 
servable." 

This  is  the  doctrine  enunciated  in  the  in- 
struction, in  such  way  as  to  leave  it  to  the 
Jury  to  determine  the  issue  of  fact.  There 
was.  testimony  to  warrant  the  court  in  sub- 
mitting thfe  Issue  to  the  jury  as  to  whether 
or  not  the  manner  of  making  the  fastening 
with  the  cotter  key  was  an  obvious  detect 
and  danger.  What  we  have  said  in  this  con- 
nection makes  It  unnecessary  to  discuss  the 
objections  raised  to  the  rulings  of  the  court 
in  refusing  appellant's  prayer  Xo.  7,  and 
also  in  giving  appellee's  prayer  No.  6.  It 
follows  from  wnat  we  have  already  said  that 
there  was  no  error  in  these  rulings. 

[J,  8]  The  court  did  not  err  in  refusing  ap- 
pellant's prayers  for  instructions  Nos.  6  and 
6.  The  Instructions  were  not  correct  declara- 
tions of  law,  applicable  to  the  evidence  ad- 
duced, and  tbe  Idea  Intended  to  be  conveyed 
by  them  was  fully  covered  by  correct  instruc- 
tions which  the  court  gave  at  appellant's  re- 
quest Prayer  Na  6  was  arg^imentative,  and, 
under  the  evidence,  clearly  calculated  to  mis- 
lead the  Jury. 

[8, 10]  The  court  did  not  err  in  permitting 
appellee  to  testify  as  to  the  character  of  the 
lights  upon  his  engine.  There  were  allega- 
tions In  the  complaint  which  justified  the 
court  In  permitting  this  testimony.  The  evi- 
dence was  amply  sufficient  to  warrant  the 
Jury  in  finding  that  the  proximate  cause  of 
appellee's  injury  was  the  negUgence  of  appel- 
lant as  alleged  in  the  complaint;  that  the 
injury  was  the  direct  result  of  swA  neg- 
ligence. 

There  are  no  reversible  errors  tn  the  rec- 
ord, and  the  judgment  is  therefore  affirmed. 


HABBISON  et  al.  v.  WALKER  et  aL 
(No.  86.) 

(Supreme  Court  of  Arkansas.    Jane  26,  1916.) 

1.   CONTBIBUTION      €=9(6)— JoiWT     MAKEBS— 

Payment  of  Note — Evidence. 
In  an  action  between  joint  makers  of  notes, 
for  contribution,  possession  of  the  notes  by  plain- 
tiffs was  prima  facie   evidence  that  they  had 
paid  the  notes. 

[Ed.  Note.— For  other  cases,  see  Contribution, 
Cent.  Dig.  i  21 ;  Dec.  Dig.  <8=»9(6).] 
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2.  CoNTBiBTmow  «=90(6)— Joint  Makkes— 
Patment  of  Note— Evidbnck. 

In  an  action  between  joint  makers  of 
notes,  for  contribution,  the  fact  that  the  in- 
dorsements of  credits  on  the  notes  were  in  the 
names  of  the  defendants  did  not  tend  to  contro- 
vert the  positive  testimony  on  the  part  of  the 
plaintiffs  that  they  paid  tne  notes  in  full. 

[Ed.  Note. — For  other  cases,  see  Contribution, 
Cent  Dig.  S  21 ;  Dec  Dig.  <S=39(6) ;  Evidence, 
Cent  Dig.  |  2148.] 

3.  Pabtnebsuip    €=>3 — Requisites— Coioin- 

NITT  OF  INTEBEST  IN  PROPEBTT. 

Hie  fact  that  plaintiffs  and  defendants 
agreed'  to  purchase  a  horse  and  form  a  joint- 
stock  company,  each  agreeing  to  take  a  share 
and  gave  notes  evidencing  a  joint  liability,  did 
not  constitute  them  .partners,  since  a  mere  com- 
munity of  interest  by  joint  ownership  is  not  a 
partnership. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {{  13,  14;  Dec.  Dig.  <S=»3.] 

4.  Bills  and  Notes  ®=>520—FKArD— Evi- 
dence—Suffioienoy. 

In  an  action  between  the  joint  makers  of 
notes,  evidence  held,  insufficient  to  warrant  a 
finding  that  plaintiffs  in  stating  to  defendants 
that  they  had  sought  the  advice  of  counsel  and 
bad  been  advised  that  the  parties  who  had  sign- 
ed a  contract  for  the  purchase  of  a  horse,  would 
be  liable  as  if  they  had  executed  a  note,  had 
perpetrated  any  fraud  on  defendants  in  sign- 
ing of  the  notes,  there  being  nothing  in  the 
record  to  show  that  the  representations  were 
untrua 

[Ed.  Note. — For  other  cases,'  see  Bills  and 
Notes,  Cent.  Dig.  §g  1813,  1832,  1836,  1837; 
Dec.  Dig.  «=»520.] 

6.  Sales  <S=>53(3) — Fbattd—Teial  —  Ques- 
tion FOB  Jubt. 
In  an  action  between  the  joint  makers  of 
notes  given  in  payment  of  shares  in  the  pur- 
chase price  of  a  horse,  the  agent  of  the  seller 
having  procured  the  signatures  of  defendants  to 
a  contract  contained  in  a  book  which  he  had 
placed  in  their  hands,  saying  that  he  was  get- 
ting the  names  of  those  who  were  interested  in 
improving  the  stock  of  the  community,  evidence 
held  insufficient  to  warrant  submission  to  the 
jury  question  whether  fraud  had  been  perpetrat- 
ed upon  defendants  in  procuring  their  signa- 
tures to  the  contract  the  contents  of  which 
through  their  own  carelessness  they  did  not 
know. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  if  160,  151 ;  Dec.  Dig.  «=s>53(3).] 

6.  Sales  ®=>42&— Bbeaoh  of  Wabbantt— 
Remedy. 

Where  a  written  guaranty  in  a  contract  for 
the  sale  of  a  horse  provided  that  the  seller 
should  not  be  bound,  unless  the  purchasers  sub- 
mitted a  monthly  report,  and  that  if  unsatis- 
factory an  exchange  was  to  be  made  before  a 
date  named,  the  remedy  was  exclusive,  and  de- 
fendants who  had  not  complied  with  these  con- 
ditions could  not  take  advantage  of  the  fact 
that  the  horse  failed  to  meet  the  requirements 
of  the  guaranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1209 ;  Dec.  Dig.  «=»426.] 

7.  Contribution  ®=>6— Payment  by  one 
Joint  Makeb — ^Liability  fob  Pbo  Rata 
Share. 

Where  plaintiffs  paid  notes  upon  which  de- 
fendants were  jointly  liable,  defendants  were 
liable  to  them  for  their  pro  rata  share. 

[Ed.  Note. — Fop  other  cases,  see  Contribu- 
tion, Cent  Dig.  §§  10-12;  Dec.  Dig.  <S=»6.] 

Appeal  from  Circuit  Court,  White  Coun- 
ty;   J.  M.  Jackson,  Judge. 


Actions  by  J.  M.  Walker  and  others  against 
J.  C.  Harrison  and  others.  Judgment  for 
plalntUTs,  and  defendants  appeal.    Afflrmed. 

Separate  suits  were  instituted  by  the  ap- 
pellees against  appellants  to  recover  on  two 
promissory  notes,  each  for  the  sum  of  $800. 
The  form  of  the  notes  was  as  follows: 

"800.00  Paola,  Kansas,  Nov.  18,  1912. 

"Eighteen  months  after  date,  for  value  re- 
ceived, we  promise  to  pay  J.  M.  Nolan,  or  or- 
der, the  sum  of  eight  hundred  dollars,  with  in- 
terest from  date  at  the  rate  of  6  per  cent,  per 
annum,  payable  annually  at  the  Citizens'  State 
Bank,  of  Paola,  Kansas.  If  not  paid  at  maturi- 
ty, to  draw  ten  per  cent  from  date." 

The  other  note  was  of  the  same  date  and 
for  the  same  amount,  but  was  due  80  months 
from  date. 

The  appellees.  In  their  complaint,  after  set- 
ting out  the  notes  sued  on,  alleged  that  the 
notes  were  executed  jointly  by  the  appellees 
and  the  appellants,  and  that  when  the  notes 
became  due  appellants  refused  to  pay  any  part 
of  the  same,  and  that  appellees  were  forced  to 
pay  and  did  pay  the  notes  in  foil,  and  al- 
leged that  appellants  were  Jointly  indebted 
to  them  for  their  pro  rata  amount. 

The  appellants  answered,  denying  the  ma- 
terial allegations  of  the  complaint,  and  set, 
up  fraud  in  the  procurement  of  their  sig- 
natures to  the  notes  by  the  agent  of  the  ven- 
dor, and  also  by  fraudulent  statements  of 
the  president  of  the  Center  Hill  Horse  Com' 
pany;  and,  further,  that  the  notes  were  Toid 
because  of  the  failure  on  the  part  of  the  ven- 
dor to  comply  with  the  written  guaranty  and 
because  of  the  failure  on  the  part  of  the  ap- 
pellees to  protect  the  interests  of  the  Center 
Hill  Horse  Company;  and  alleged  that  the 
payments  by  the  appellees  were  voluntary 
and  not  binding  on  appellants.  They  further 
set  up  that  under  the  contract  and  agreement 
under  which  Out  horse  was  purchased  the 
appellees  and  appellants  were  constituted  a 
partnership,  and  asked  that  the  cause  be 
transferred  to  equity  for  the  purpose  of  an 
accounting  and  winding  up  of  the  afFairs  of 
the  partnership  and  readjustment  of  the 
equities  between  the  parties. 

The  record  does  not  show  that  the  motion 
to  transfer  was  ever  ruled  on  by  the  court. 
The  causes  were,  by  consent,  consolidated 
and  tried  together. 

The  testimony  on  behalf  of  the  appellees 
tended  to  prove  that  appellees  and  appel- 
lants bought  together  from  one  J.  M.  Nolan, 
of  Paoln,  Kan.,  a  certain  stallion  for  which 
they  executed  their  Joint  notes  in  the  form 
set  out  above,  and  these  notes  were  read  to 
the  Jury.  The  appellees  paid  the  notes,  and 
upon  the  receipt  of  payment  the  payee,  No- 
lan, executed  a  receipt  which  described  the 
notes  in  suit,  and  recited  that  the  balance  on 
same  had  been  paid  by  the  appellees  as  Joint 
makers,  and  that  the  appellants  had  refused 
and  failed  to  pay  any  part  of  the  same.    It 
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was  Bbown  that  there  was  a  balance  of  $200 
due  on  each  note. 

The  testimony  shows  that  all  the  parties 
organized  what  they  designated  as  the  "Cen- 
ter HUl  Horse  Company."  The  agent  who 
represented  the  owner  of  the  horse  drcn- 
lated  an  agreement  for  a  Joint-stock  com- 
pany, which  appellees  and  appellants  an 
signed.  There  was  some  questiCHi  among 
them  the  first  night,  after  the  agreement  was 
signed,  as  to  whether  they  were  bound  by 
the  contract  to  subscribe  for  stock  in  the 
horse  company.  Two  of  the  appellees-  went 
to  the  town  of  Searcy  to  ascertain  if  they 
were  liable,  and  all  parties  met  on  the  next 
night  and  signed  the  notes.  The  agent  of 
the  owner  of  the  horse  stated,  on  the  night 
the  note  was  signed,  that  If  the  appellants 
did  not  sign  the  notes  he  would  sue  them  on 
their  contract 

The  horse  was  bought  on  a  written  guar- 
anty, which  was  executed  the  same  night  the 
notes  were  signed,  in  which  the  vendor, 
among  other  things,  agreed  that: 

"If  said  horse  should  not  prore  bimself  an 
average  foal  getter,  after  a  fair  trial  od  breed- 
ing mares,  the  purchaser  shall  return  him  to 
the  Joseph  M.  ^olan  Horse  Company  of  Paola, 
Kansas,  and  receive  from  them  another  horse 
of  equal  value.  This  exchange  must  be  made 
before  April  1,  1916." 

The  contract  of  guaranty  further  spedfled 
that  the  sellers  of  the  horse  were  not  to  be 
hound  by  tht>  conditions  of  the  guaranty,  un- 
less the  purchasers  submitted  to  them  a 
monthly  report  in  writing  showing  the  num- 
ber of  mares  served,  the  number  of  mares 
tried  and  reserved  each  month  from  date  of 
purchase. 

It  was  shown  that  the  appellants  and  ap- 
pellee organized  the  Center  Hill  Horse  Com- 
pany, with  a  president  and  secretary.  Appel- 
lees were  notified  of  the  meetings  of  the  com- 
pany by  the  secretary.  There  were  40  mares 
served  during  the  year  1013,  and  16  colts  re- 
sulted. The  number  of  colts  was  not  report- 
ed to  the  Nolan  Horse  Company,  but  was  re- 
ported to  the  secretary  of  their  own  company. 
Neither  the  secretary  nor  any  member  of  the 
Center  Hill  Horse  Company  ever  offered  to 
exchange  the  horse. 

It  was  shown  that  before  the  notes  in  suit 
became  due  the  appellants  and  the  appellees 
signed  another  note  to  the  People's  Bank  in 
order  to  get  money  to  take  up  the  notes  in 
suit,  but  the  bank  refused  to  loan  them  the 
money.  That  was  some  time  In  the  winter 
after  the  purchase  of  the  horse  in  November 
and  before  the  notes  in  suit  were  doe.  The 
parties  had  a  prcqiositlon  from  the  vendor 
and  payee  to  shave  the  notes,  giving  them  a 
6  per  cent,  reduction,  and  they  got  together 
and  signed  up  another  note  for  that  purpose, 

J.  O.  Harrison,  for  the  appellants,  testified 
snbsttintlally  as  follows:  He  signed  the  notes 
in  ccMitroversy.  There  were  eight  of  them 
present  at  the  Center  Hill  schoolhouse  when 
the  notes  were  atgned,  and  also  the  agent  of 


the  Nolan  Horse  Company,  the  payee.  Wit- 
ness had  signed  a  book  that  opened  endways, 
and  there  was  no  writing  at  all  on  the  page  he 
signed.  He  did  not  know  he  was  signing  a 
contract.  The  agent  asked  witness  If  witness 
favored  good  stock,  and  upon  witness  answer- 
ing that  he  did  the  agent  said  he  wanted  wit- 
ness' name.  Witness  told  him  he  was  not  able 
to  buy  a  horse,  and  the  agent  said,  "To<i 
favor  good  stock?"  and  witness  told  him, 
"Xes."  The  agent  took  out  bis  memorandum 
book  and  wanted  witness'  name,  and  witness 
asked  him  if  there  was  anything  binding 
about  It,  and  agent  replied  that  there  was 
not.  Witness  did  not  know  that  there  was 
any  contract  until  laten  He  found  out  when 
they  told  him  to  be  out  Monday  night.  Wit- 
ness signed  the  note  because  he  thought  he 
was  forced  to.  Welch  and  Walker,  the  pres- 
ident and  secretary  of  the  Center  Hill  Horse 
Company,  saw  a'  lawyer  who  said  that  they 
were  all  bormd  by  a  book  they  had  signed  to 
sign  the  notes.  When  witness  signed  the  note 
he  told  the  agent  that  he  would  not  pay  It. 
The  witness  never  had  any  report  from  any 
of  the  parties  as  to  what  per  cent,  of  the 
mares  was  foaled.  He  bad  nothing  to  do 
with  letting  out  the  horse.  The  other  mem- 
bers of  the  horse  company,  as  well  as  witness, 
were  all  members  of  that  community.  Wit- 
ness could  read  and  write.  Witness  signed 
the  book  on  the  top  edge.  He  had  the  book 
In  his  hands  when  he  signed  it;  did  not  see 
any  writing  or  printing  on  it  He  exhibited 
the  way  the  book  was  turned  down  when  he 
signed  it  He  further  stated  that  no  one  kept 
blm  from  looking  at  it  and  nothing  prevented 
him  from  reading  or  seeing  it.  He  signed  the 
book  on  Saturday,  Eind  on  the  following  Tues- 
day he  signed  the  note.  Witness  signed  the 
note  to  the  People's  Bank  In  the  winter,  along 
with  the  other  members  of  the  horse  com- 
pany, to  get  the  money  to  take  up  the  first 
notes.  He  stated  that  the  appellee  represent- 
ed to  him  that  they  would  contest  the  pay- 
ment of  the  note  if  witness  would  pay  his 
part  of  the  costs  if  they  lost,  and  witness  told 
them  he  would  not  do  so.  Witness  had  made 
up  his  mind  that  he  would  not  pay  the  note 
unless  he  had  to.  He  was  notified  several- 
times  of  the  meetings  of  the  horse  company 
and  attended  once.  He  signed  the  receipt  for 
the  horse,  but  did  not  read  it.  He  did  not 
read  it  for  the  reason  that  he  did  not  Intend 
to  pay  his  part  He  signed  the  book  organ- 
izing the  horse  company. 

Witness  identified  the  writing  which  was 
signed  by  all  the  parties,  which  recited  that 
all  agreed  to  purchase  the  stallion  la  order 
to  Improve  their  stock,  and  that  each  share 
was  of  the  value  of  $200.  The  capital  stock 
and  price  of  the  horse  was  $1,600.  The  agree  - 
ment  further  recited  that  the  parties  agreed 
with  Nolan,  the  vendor,  and  with  each  other, 
that  they  would  pay  in  cash  the  sum  set  op- 
posite their  names  respectively  when  the 
horse  was  delivered  to  any  of  the  subscrib- 
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«n;  or,  at  their  option,  execute  a  note  paya- 
Me  to  Nolan,  or  bearer,  secured  to  his  satis- 
faction, iMiyable  one-half  in  18  months  and 
one-half  in  80  months,  with  interest  at  6  per 
cent  This  instrument  was  signed  by  the  ap- 
pellants and  appellees  and  opposite  each 
name  was  the  figure  "1"  under  the  word 
"shares."  The  instrument  was  dated  No- 
vember 15, 1912,  and  recited  that  the  sale  was 
dosed  November  18, 1912.  The  same  parOes, 
on  the  same  day,  signed  a  receipt,  which  spec- 
ified, among  other  things,  that  the  parties 
had  received  the  horse  in  good  ccmditlon  and 
he  was  doing  his  work  properly  in  stud,  and 
they  advertised  to  the  public  that  the  notes 
that  they  Iiad  given  in  payment  for  the  same 
were  the  legal  property  of  the  payee  to 
negotiate  and  transfer  as  it  might  elect,  and 
that  the  horse  was  value  received  for  the 
notes. 

B.  Ix  Collins  testified  that  he  was  one  of 
the  defendants.  He  signed  the  notes  in  suit; 
saw  the  agent  of  the  vendor  company  before 
he  signed  the  notes.  He  wanted  witness  to 
sign  some  kind  of  a  concern  to  get  up  a 
horse  company;  asked  witness  If  he  didn't 
want  stock  in  the  horse  company,  and  wit- 
ness signed  his  name  on  the  back  of  the  book 
as  favoring  good  stock.  The  book  was  turn- 
ed back  when  presented  to  witness.  He  did 
not  read  the  printing  on  the  contract  Wit- 
ness signed  the  notes  because  he  had  to  and 
did  not  know  any  better.  Witness  stated  that 
the  agent  took  the  Uttle  book  oat  <A  his  pock- 
et and  doubled  it  back  with  the  backs  togeth- 
er. He  thought  it  was  the  agent's  Intention  to 
hold  some  kind  of  a  meeting  and  select  the 
men  who  indorsed  good  stock.  Be  did  not 
Imow  that  there  was  any  contract  until  that 
meeting  at  the  schoolhouse  the  next  Monday 
night  At  that  time  the  little  book  was  drawn 
on  them,  and  they  finally  signed  the  notes. 
Witness  signed  the  notes  t)ecause  they  said 
he  had  it  to  do.  Mr.  Doty,  the  agent,  said 
that  every  one  that  did  not  sign  the  notes 
would  be  sued  the  next  morning.  Witness 
had  never  had  a  lawsuit  and  did  not  want 
one.  Witness  never  had  any  information  as 
to  ^what  the  stallion  was  doing,  and  none  of 
the  parties  ever  gave  witness  any  notice  of 
any  kind  concerning  him.  He  never  read  the 
guaranty  because  he  never  saw  it  Witness 
did  not  put  the  figure  "1"  on  the  contract 
after  his  name  under  the  word  "shares.'' 
Witness  never  intended  to  pay  the  notes  be- 
cause of  the  way  they  got  him  into  It.  How- 
ever, he  signed  a  note  to  the  People's  Bank 
about  a  month  after  the  first  notes  were  giv- 
en. Witness  received  his  stock  in  the  com- 
pany, which  was  delivered  the  same  night  the 
notes  were  signed.  He  exhibited  this  certifi- 
cate, which  recited  that: 

"B.  L.  Collins  is  the  owner  of  one  share  of 
two  hundred  dollars  in  the  Percheron  stalUon, 
named  Jupiter,  No.  37892.  transferable  only  on 
the  books  of  the  company  in  person  or  by  attor- 
ney, on  surrender  of  this  certificate.  ^Signed] 
w;  D.  Welch,  President  J.  M.  Walker,  Seoe- 
tary." 


There  was  other  testimony  oorroboratinc 
the  testimony  of  these  witnesses,  to  tlie  ef- 
fect that  before  the  makers  of  the  notes 
signed  the  same  they  agreed  to  aedc  l^ial 
advice  as  to  Whether  they  were  bound  by  the 
contract  in  the  book  they  Iiad  signed,  that 
Walker  and  Welch  went  to  make  an  Investi- 
gation, and  came  back,  and  the  next  ni^tt, 
when  the  notes  were  signed,  reported 
that  they  had  consulted  a  lawyer,  Mr.  Brun- 
dldge,  who  said  that  they  were  as  much  ob- 
ligated as  if  the  parties  had  signed  the  notea 

The  appellants  offered  the  contract  book 
in  evidence  for  the  purpose  of  showing  that 
it  contained  contracts  duly  signed  by  other 
people  and  not  filled  in.  The  court,  over  the 
objection  of  appellants,  excluded  this  evi- 
dence, to  which  ain)ellants  duly  excepted. 

The  court  directed  the  Jury  to  render  a 
verdict  in  favor  of  the  appellees  in  the  sum 
of  $406.  Judgment  was  rendered  for  that 
sum,  and  this  appeal  has  been  duly  prose- 
cuted.   Other  facts  stated  in  the  opinion. 

John  E.  Miller  and  Bachels  &  Tamell,  all 
of  Searcy,  for  appellants.  Bnmdidge  &  Neel- 
ly,  of  Searcy,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  1.  Appellants  contend  first  that  the 
credits  indorsed  on  one  of  the  notes  showed 
tliat  there  had  been  paid  the  sum  of  $500, 
and  that  there  was  still  due  the  sum  of  $300, 
and  that  the  credits  indorsed  on  the  other 
note  showed  that  the  sum  of  $609  had  been 
paid  on  it,  and  the  fact  that  neither  of  the 
notes  had  been  marked  paid  showed  that 
the  notes  had  not  l)een  paid,,  or  If  any  amount 
had  been  paid  it  was  no  greater  sum  than  ap- 
pellees were  liable  for. 

[1,2]  But  the  testimony  of  the  appellees 
was  to  the  effect  that  they  had  paid  the  notes 
in  full.  The  receipt  of  November  23,  1916, 
although  executed  after  the  suit  was  brought; 
was  Introduced  by  the  appellees  without  ot>- 
jection  on  the  part  of  appellants,  and  it  show- 
ed that  appellee  had  paid  the  sum  of  $S54, 
principal  and  interest  on  one  of  the  notes. 
The  appellees  had  possession  of  the  notes, 
which  was  of  itself  prima  facie  evidence  that 
same  liad  been  paid  by  them,  and  the  fact 
that  the  indorsement  of  one  of  the  credits 
was  in  the  name  of  Walker,  Watson,  and 
Hart  and  another  in  the  name  of  J.  W.  Dun- 
can does  not  tend  to  controvert  the  positive 
testimony  on  the  part  of  the  appellees  that 
they  paid  the  notes  in  fulL 

[3]  2.  The  appellants  contend  that  the 
transactions  which  gave  rise  to  the  execution 
of  these  notes,  as  evidoiced  by  the  notes  and 
the  contract  for  the  purchase  of  the  horse, 
constituted  the  appellants  and  the  appellees 
partners.  But  this  contention  is  not  sound. 
The  instrument  which  was  signed  by  the  ap- 
pellants and  the  appellees,  by  which  they 
agreed  to  purchase  the  horse  and  form  a 
Joint-stock  company,  each  agreeing  to  take  a 
share  of  $200  to  be  paid  to  the  vendor  at  tlM 
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borae,  which  r^reeented  their  pro  rata  part 
of  the  purchase. money,  did  not  constitute  ap- 
pellants and  appellees  partners.  This  in- 
strument and  the  testimony  showing  the  cir- 
cumstances under  which  it  was  executed  did 
not  tend  to  prove  a  partnership  between  ap- 
pellants and  appellees.  The  most  that  this 
testimony  tended  to  prove  was  an  agreement 
between  the  parties  for  a  joint  purchase  of 
the  horse  for  which  the  notes  were  executed. 
A  mere  community  of  Interest  by  Joint  own- 
ership falls  far  short  of  being  a  partnership. 
As  was  said  in  Xa  Cotts  v.  Pike,  91  Arlc 
28,  120  S.  W.  145, 134  Am.  St  Rep.  48: 

"In  order  to  constitute  a  partnership  it  is 
necessary  that  there  shall  be  something  more 
than  the  joint  ownership  of  property.  A  mere 
community  interest  by  ownership  is  not  suffi- 
cient. This  creates  a  tenancy  in  common,  but 
not  a  partnership.  •  •  •  Between  the  par- 
ties themselves  it  is  essential  that  the;  shall 
diare  in  the  profits  before  it  can  be  said  that 
an  agteemoit  of  partnership  has  been  entered 
into  and  exists" — citing  authorities. 

The  testimony  on  the  part  of  the  appellees 
abowB  an  agreement  for  the  joint  purchase 
and  ownership  of  a  horse,  and  the  notes  evi- 
dence a  joint  Uatdlity,  but  a  partnership 
could  not  be  presumed  from  this  testimony, 
and  the  appellants  have  wholly  failed  to  ad- 
duce any  evidence  that  tended  to  prove  the 
essentials  of  a  partnership.  See  Roach  v. 
Rector,  83  Arli:.  626,  123  S.  W.  389 ;  Beebe  v. 
Olentine,  97  Ark.  380,  134  S.  W.  936,  where 
the  subject  is  discussed. 

[4]  3.  There  was  no  testimony  to  warrant 
a  finding  that  the  appellees  had  perpetrated 
any  fraud  upon  the  appellants  in  the  execu- 
tion of  the  notes.  The  fact  that  appellees, 
or  some  of  them,  stated  to  the  appellants 
that  they  had  sought  the  advice  of  counsel 
as  to  whether  or  not  the  parties  who  had 
signed  the  contract  would  be  liable  the  same 
as  If  they  had  executed  a  note,  and  that  the 
attorney  had  advised  them  that  they  would 
be,  would  not  be  sufllclent  to  justify  the  Jury 
in  finding  that  this  constituted  a  fraud  upon 
api)ellants,  even  if  they  were  Induced  by 
anch  representations  to  sign  the  notes.  There 
was  nothing  In  the  record  to  show  that  such 
representations  were  untrue,  even  if  appel- 
yants  relied  upon  them  and  had  the  right  to 
rely  upon  them. 

m  4.  The  evidence  was  not  sufficient  to 
warrant  the  court  in  submitting  to  the  Jury 
-Qie  question  aB  to  whether  or  not  any  fraud 


had  been  perpetrated  upon  the  aK>ellants, 
either  In  the  signing  of  the  contract  by  which 
they  agreed  to  contribute  so  much  for  the 
purchase  of  the  horse,  designated  as  shares, 
or  in  the  execution  of  the  notes  In  suit.  Ap- 
pellants could  not  be  heard  to  say,  under 
their  own  evidence,  that  a  fraud  was  per- 
petrated upon  them,  such  as  would  avoid 
their  contract,  because  of  the  fact  that  the 
agent  of  the  vendor  had  presented  to  them  a 
book  representing  that  he  was  getting  the 
names  of  those  who  were  In  favor  of  Im- 
proving the  stock  of  the  community. 

Appellants  oonld  read  and  write,  and  the 
agent  placed  the  book  In  their  hands.  There 
was  nothing  in  the  representations  In  them- 
selves that  was  fraudulent,  and  if  appellants 
signed  an  Instrument  not  knowing  what  it 
contained,  the  testimony  shows  that  It  was 
the  result  of  their  own  carelessness. 

[6,  7]  5.  Even  though  the  horse  purchased 
may  have  failed  to  meet  the  requirements  of 
the  written  guaranty,  no  advantage  could  be 
taken  of  this  fact  by  the  appellees  or  the  ap- 
pellants, for  the  guaranty  expressly  provided 
that  the  seller  "of  said  horse  shall  not  be 
bound  by  the  conditions  of  this  guaranty,  un- 
less the  purchaser  submit  them  a  monthly 
report  in  writing  showing  the  condition  of 
the  horse,  the  number  of  mares  served,"  etc. 
The  undisputed  evidence  shows  that  this  was 
not  done.  Therefore  appellants  cannot  avail 
themselves  of  a  breach  of  a  warranty  on  the 
part  of  the  vendor  and  payee  of  the  notes 
as  a  defense  to  the  present  suit  Further- 
more, the  contract  provides  that  the  remedy 
for  the  purchasers  of  the  horse  In  case  he 
proved  to  be  unsound  and  unsatisfactory  was 
a  return  of  the  horse  by  them  on  or  before 
the  1st  of  April,  1915,  and  that  the  seller 
should  give  them  In  exchange  another  horse 
of  equal  value.  This  remedy,  under  the  con- 
tract, was  exclusive.  Crouch  ft  Son  v.  Leake, 
108  Ark.  322, 157  S.  W.  390,  50  L.  B.  A.  (N.  S.) 
774;  Highsmlth  Bros.  v.  Hammond,  99  Ark. 
400,  138  S.  W.  ,635;  Walters  v.  Akers  (Ky.) 
101  S.  W.  1179. 

As  there  was  no  defense  to  the  notes,  the 
appellants  were  Jointly  liable  with  the  appel- 
lees, and  as  appellees  had  paid  the  notes  ap- 
pellants were  liable  to  them  for  their  pro 
rata  share. 

The  judgment  la  therefore  affirmed. 
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NORTHWESTERN  MUT.  LIFE  INS.  CO.  v. 
WHITESEKLE.     (No.  1634.)* 

(Court  of  CSvil  Appeals  of  Texas.    Texarkana. 

June  8,  1916.     Rebearins  Denied 

Jane  20,  1916.) 

1.  Insukawce  «=»12»— Ihsubabu;  IirrEBEOT— 

ElTFECT  OF  DiTOBCE. 

A  wife,  named  as  beneficiary  in  a  life  policy 

to  her  husband,   on  being  divorced,  ceased  to 

have  any  interest  as  beneficially  in  the  policy. 

[Ed.  Note.— For  other  cases,   see   Insurance, 

Cent  Dig.  {{  16&-ltl;   Dec.  Dig.  <g=»123.] 

2.  Husband  and  Wife  «=»272(1)— Coiotomi- 
TY  Fdnds— Effect  of  Divobce. 

After  divorce,  the  wife  is  not  entiUed  to  re- 
cover of  an  insurer  because  community  funds 
were  used  in  paying  premiums  on  a  policy  on 
his  life. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  1003 :  Dec.  Dig.  «=»272(1).] 

3.  Husband  and  Wife  «s»272(1)— GomnrNi- 
TT  Funds— Effect  of  Divobce. 

A  judgment  of  divorce,  adjudging  that  all 
personal  pn^erty  of  whatsoever  kind  and  cbar- 
ncter  mentioned  in  the  itleadings  belong  to  the 
community  estate,  even  if  construed  as  includ- 
ing a  policy  on  the  husband's  life  in  favor  of 
the  wife,  does  not  give  her  any  interest  in  the 
policy  after  the  divorce  judgment  goes  into  ef- 
fect. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  1003 ;   Dec.  Dig.  <S=»272a).] 

Error  from  District  Court,  Navarro  Coun- 
ty; H..B.  Da  visa.  Judge. 

Action  by  J.  E.  Whiteselle,  executor, 
against  the  Northwestern  Mutual  Life  In- 
surance Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
rendered 

December  29,  1891,  plaintiff  in  error  Issued 
to  J.  O.  Shook  a  policy  on  his  life  for  $5,000, 
payable  at  his  death  to  his  wife,  Carrie  B. 
Shook,  If  she  survived  blm,  and  to  bis  ex- 
ecutors, administrators,  or  assigns  if  she  did 
not.  By  a  decree  rendered  December  8,  1908, 
and  on  appeal  afiSrmed  February  26,  1910, 
Carrie  B.  'Shook  was  granted  a  divorce.  Jan- 
uary 1,  1912,  plaintiff  In  error,  on  the  secu- 
rity of  the  policy  it  had  Issued,  loaned  $1,116 
to  J.  O.  Shook,  and  January  3,  1912,  at  his 
request  and  without  the  knowledge  and  con- 
sent of  Carrie  B.  Shook,  so  dianged  the 
policy  as  to  make  it  payable  at  his  death  to 
his  executors,  administrators,  or  assigns, 
instead  of  to  Carrie  B.  Shook,  without  refer- 
ence to  whether  she  survived  him  or  not. 
This  suit  was  commenced  by  Carrie  B.  Shook 
and  was  prosecuted  by  her  until  she  died.  It 
has  since  been  prosecuted  by  defendant  in 
error  as  ha:  executor.  In  her  petition  Mrs. 
Shook  alleged  that  the  premiums  on  the 
policy  were  paid  with  funds  belonging  to  the 
community  estate  between  herself  and  her 
divorced  husband,  J.  O.  Shook,  and  that  by 
the  Judgment  in  the  divorce  suit  it  was  de- 
termined that  she  was  the  owner  of  an  un- 
divided one-half  of  the  policy.  She  further 
alleged  that  the  plaintiff  in  error,  before  it 
made  the  loan  to  J.  O.  Shook  and  before  It 


so  changed  the  policy  as  to  make  It  payable 
to  his  executors,  etc..  Instead-  of  to  her,  knew 
the  premiums  thereon  had  been  paid  with 
community  funds,  and  knew  that  the  court 
had  determined  by  its  judgment  in  the  di- 
vorce suit  that  she  was  the  owner  of  one- 
half  of  the  policy,  and  promised  and  agreed 
it  would  not,  without  her  consent,  make  any 
change  in  the  policy  or  any  settlement  in- 
volving it  with  J.  O.  Shook.  She  further  al- 
leged that  plaintiff  in  error,  disregarding  Its 
promise,  conspired  with  J.  O.  Shook,  whom 
it  knew,  she  alleged,  to  be  Insolvent,  to  de- 
prive her  of  her  rights  with  reference  to  the 
policy,  and  without  her  knowledge  and  cobl- 
sent  loaned  him  the  $1,116  and  changed  the 
policy  as  stated,  and  so  converted  her  In- 
terests In  the  policy.  She  prayed  for  judg- 
ment against  plaintiff  in  error  for  $2,500,  one- 
half  the  value  of  the  policy,  or,  In  the  al- 
ternative, for  a  sum  equal  to  one-half  the 
sum  of  the  premiums  paid  on  the  policy  to 
Febmary  26,  1910,  or  for  a  sum  equal  to  one- 
half  the  paid-up  value  of  the  policy  at  the 
date  of  the  alleged  conversion  thereof,  In- 
terest on  the  sum  she  was  found  to  be  en- 
titled to,  and  statutory  damages  and  at- 
torney's fees.  In  its  answer  plaintiff  In  error 
admitted  that  it  made  the  loan  to  J.  O.  Shook 
and  changed  the  policy  as  charged;  denied 
that  it  thereby  was  guilty  of  conversion; 
denied  knowledge  of  the  fact  that  the  pre- 
miums on  the  policy  were  paid  with  com- 
munity funds  of  the  marriage,  .as  alleged  by 
Mrs.  Shook ;  denied  that  she  owned  an  in- 
terest in  the  policy,  or  that  the  court  by  the 
decree  in  the  divorce  suit  had  so  determined ; 
and  alleged  that  if  she  ovraed  an  interest  in 
the  policy,  it  did  not  exceed  one-half  of  the 
value  thereof,  to  wit,  $1,072.20,  at  the  date 
the  divorce  was  granted,  to  wit,  December  8, 
1908.  The  trial  court  was  of  opinion  that 
the  effect  of  the  judgment  in  the  divorce  suit 
was  to  determine  that  the  policy  was  proper- 
ty belonging  to  the  community  estate,  and 
therefore  "was  owned  jointly"  by  J.  O.  Shook 
and  Carrie  B.  Shook.  As  in  his  opinion  this 
was  decisive  of  the  rights  of  the  parties,  he 
instructed  the  jury  to  find  in  defendant  in 
error's  favor,  "for  one-half  the  accumulated 
value  of  said  policy  on  February  26,  1910, 
to  wit,  $618.70,  and  for  Interest  thereon  at 
the  rate  of  6  per  cent,  from  January  3,  1912^ 
to  this  date,  to  wit,  $125.15."  On  a  verdict 
returned  as  Instructed,  judgment  was  render- 
ed in  favor  of  defendant  in  error  against 
plaintiff  in  error  for  the  sum  of  $743.85. 

Locke  &  Locke,  of  Dallas,  for  plaintiff  in 
error.  Richard  Mays,  of  Corslcana,  for  de- 
fendant in  error. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  [1]  In  Cheeves  v.  Anders,  87 
Tex.  287,  28  S.  W.  274,  47  Am.  St  Rep.  107, 
it  was  held  to  be — 
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"against  the  public  policy  of  tUs  state  to  allow 
any  one  who  nas  no  insurable  interest  to  be  the 
owner  of  a  policy  of  insurance  upon  the  life 
of  a  human  being." 

In  conformity  to  this  principle  it  was  held 
in  Htitdi  r.  Hatch,  35  Tex.  Civ.  App.  878,  80 
8.  W.  411,  that: 

"A  wife's  interest  in  a  policy  on  her  husband's 
life  ceases  upon  obtaining  a  decree  of  divorce." 

These  mllngs  make  it  clear  that  Carrie  B. 
Shook,  when  she  was  divorced  from  3.  O. 
Shook,  ceased  as  the  benefldary  named  there- 
in to  have  an  Interest  in  the  policy  in  qnes- 
tion  here. 

[2]  In  Rowlett  v.  ICitcbell,  62  Tex.  Civ. 
An>.  589,  U4  8.  W.  846,  it  was  held  that,  in 
the  absence,  as  was  the  case  here,  of  fraud 
on  the  part  of  the  husband,  the  wife  cannot 
follow  and  recover  community  funds  expend- 
ed by  him  in  premiums  on  an  insurance 
policy  on  his  life  for  the  benefit  of  other 
persona  It  is  plain,  therefore,  that  Carrie  B. 
Shook  was  not  entitled  to  recover  of  plalntltT 
in  error  because  community  funds  were  used 
t^  J.  O.  Shook  before  she  was  divorced  from 
blm  in  paying  premiums  due  on  the  policy. 

[3]  As  Carrie  B.  Shook,  when  she  was  di- 
vorced from  J.  O.  ^ook,  ceased  to  have  an 
Interest  in  the  policy  as  the  benefldary 
named  therein,  and  as  she  had  no  right  to 
follow  and  recover  community  funds  of  the 
marriage  used  in  paying  premiums  on  the 
policy,  it  would  seem  to  follow  that  the  re- 
covery bad  by  her  executor  is  wrong.  He 
insists,  however,  that  it  was  determined  by 
the  judgment  in  the  divorce  suit  that  the 
policy  was  community  property,  and  that 
she  owned  an  undivided  one-half  interest  in 
It.  The  policy  was  not  specifically  mentioned 
in  that  Judgment  Notwithstanding  the  hold- 
ing approved  by  the  Supreme  Court  in 
Martin  v.  McAllister,  94  Tex.  667,  63  S.  W. 
624,  66  L.  B.  A.  685,  that: 

"A  policy  of 'insurance  is  not  a  piece  of  prop- 
erty ;  it  is  the  evidence  of  a  contract,  the  con- 
tract being  that  a  certain  sum  of  money  will  be 
paid,  upon  the  happening  of  a  certain  event,  to 
a  iwrticular  person  named  in  the  policy,  or  who 
may  be  the  legal  holder  thereof 

— ^it  might  be  conceded  that  the  language  in 
the  Judgment,  adjudging  that  "all  personal 
property,  of  whatsoever  kind  and  character," 
mentioned  in  the  pleadings  of  the  parties, 
belonged  to  the  community  estate  between 
Carrie  B.  Shook  and  J.  O.  Shook,  Included 
the  policy  in  question,  yet  it  would  not 
follow  that  Carrie  B.  Shook,  after  she  was 
divorced,  owned  an  undivided  one-half  or  any 
interest  whatever  in  the  policy.  Had  the 
policy  been  taken  into  account  by  the  com- 
missioneis  appointed  to  make  the  partition 
between  the  parties,  and  It  was  not,  and  had 
the  court  by  Ills  Judgment  on  the  report  of 
the  commissioners  undertaken  to  vest  in 
Carrie  B.  Shook  title  to  an  interest  in  the 
policy,  and  he  did  not,  she  would  have  ceased 
to  own  such  Interest  when  the  decree,  divorc- 
ing her  from  J.  O.  Shook,  became  eJEfectlve. 


It  would  be  as  plainly  violative  of  the  public 
policy  of  the  state  to  recognize  a  divorced 
wife  who  has  ceased  to  have  an  insurable  In- 
terest in  her  former  husband's  life,  as  the 
owner  of  an  interest  in  a  policy  on  his  life  by 
force  of  a  Judgment,  as  it  would  be  to  recog- 
nize her  ownership  of  such  an  Interest  by 
force  of  a  transfer  thereof  to  her  from  him. 
That  she  could  not  be  the  owner  by  a  trans- 
fer was  specifically  determined  in  Hatch  v. 
Hatch,  cited  above. 

The  judgment  will  be  reversed,  and  Judg- 
ment will  be  here  rendered  In  favor  of  plain- 
tiff in  error. 


IdALLOW  V.  BAYNES.    (Na  166a) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

June  14,  1916.     Rehearing  Denied 

June  22,  1916.) 

1.  Afpeax  Awn  Ebbob  €=»675  —  Review  — 
Statembrt  of  Facts  and  Evidence  — Ne- 
cessity. 

Error  in  overruling  a  plea  of  privilege  by 
defendant  to  be  sued  m  another  county  cannot 
be  reviewed,  in  the  absence  of  statement  of 
facts  containing  the  evidence  adduced  on  the 
hearing  of  such  plea. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2876 ;  Dec.  Dig.  <S=>676.] 

2.  Appeai,  and  Ebbob  «=9931(e)— HABifLESS 
Ebbob— ADiassiON  or  Evidence— Tbial  bt 
Court. 

Where  there  is  sufficient  competent  evidence 
to  support  the  finding  of  the  court,  it  will  be 
presumed  that  inadmissible  evidence  received 
over  objection  was  not  considered  in  rendering 
Judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  ana 
Error,  Cent  Dig.  §  3786 ;   Dec.  Dig.  <8=»931(6).] 

Appeal  from  Fannin  Couhty  Court;  S.  F. 
Leslie,  Judge. 

Action  by  J.  l*.  Raynes  against  C.  E.  Mal- 
low. Judgment  for  plaintiff,  and  defendant 
appeals'.    Affirmed. 

W.  A.  &  H.  O.  Evans,  of  Booham,  and  Fl^ 
pen,  GresUam  &  Freeman,  of  Dallas,  for  appel- 
lant.  Cunningham  &  McMahon,  of  Bonham, 
for  appellee. 

HODGES,  J.  The  appellee  instituted  this 
suit  in  the  Justice  court  against  the  appel- 
lant to  recover  the  sum  of  $150  for  the  breach 
of  a  contract  It  was  alleged  that  the  ap- 
pellant contracted  to  deliver  f.  o.  b.  the  cars 
at  Bailey,  Tex.,  two  carloads  of  com  at  94 
cents  per  bushel ;  that  only  one  carload  was 
shipped;  that  this  was  Sifaort  in  the  quality 
for  which  the  appellee  paid.  This  appeal  Is 
from  a  Judgment  in  favor  of  the  appellee 
for  ?110.60. 

[1]  Among  other  defenses  the  appellant 
filed  a  plea  of  privilege,  claiming  the  right  to 
be  sued  In  the  county  of  Dallas,  the  place  of 
his  residence.  It  appears  from  the  record 
that  the  court  beard  this  plea  of  privilege 
on  the  14th  day  of  October,  1915,  and  over- 
ruled it;  that  the  case  was  passed  for  trial 
on  its  merits  till  the  26tb  of  October  follow- 
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ing.  The  statement  of  facts  before  us  pur- 
ports to  be  a  record  of  the  evidence  that  was 
Introduced  on  the  2eth  day  of  October,  when 
the  case  was  tried.  We  are  therefore  with- 
out any  record  of  any  evidence  which  the 
court  may  have  heard  In  support  of  the  plea 
of  privilege  at  the  time  It  was  passed  upon. 
In  the  absence  of  a  statement  of  facts  show- 
ing the  evidence  Introduced  at  that  time,  we 
are  unable  to  say  that  the  court  committed 
any  error  in  Us  ruling  on  the  plea  of  priv- 
ilege. 

[2]  The  ca£e  was  tried  before  the  court 
without  a  Jury.  While  some  of  the  testimony 
objected  to  may  have  been  Inadmissible,  there 
was  sufficient  evidence,  outside  of  that  ob- 
jected to,  to  support  the  judgment  of  the 
court,  and  we  therefore  assume  that  the 
court  considered  the  legal  evidence  only  In 
rendering  the  j^udgment  complained  of. 

l%e  judgment  of  the  county  court  Is  af- 
firmed. 


GULF,  O.  ft  S.  F.  RY.  CO.  v.  MOORE. 
(No.  1940.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

June  16,  1916.     Rehearing  Denied 

July  1,  1916.) 

1.  Afpeai,  Ann   Ebbob  «=9931(6)  —  Scopk — 

PKESUKFTI0II9. 

Where,  without  eividence  erroneously  admit- 
ted, the  otner  evidence  was  sufficient  to  sustain 
the  findings,  it  will  be  presomed  that  such  find- 
ings were  based  on  the  competent  and  admissi- 
ble evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  i  3766;  Dec  Dig.  «=3931(6).] 

2.  JuDoiiKNT    <S=>253(1)  — Pleadino  — Dam- 

AOBS. 

Where  plaintiff  alleged  damages  by  overflow 
due  to  railroad  embankment  in  the  sum  of  $160, 
judgment  of  $175  was  excessive  and  will  be  re- 
duced. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  Si  443,  444;    Dec.  Dig.  «=>253(1)J 

3.  Costs  €=s>238(2)  —  Appkal  —  RSfobmatiom 

OF  JUDOUENT. 

Where  appellant,  in  his  motion  for  new  trial, 
failed  to  point  out  the  particular  error  for  which 
the  judgment  was  reduced  on  appeal,  and  such 
error  was  so  patent  that  it  would  probably  have 
been  corrected  if  pointed  out,  he  must  pay  costs 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  C!ent. 
Dig.  S  912 ;  Dec.  Dig.  <s=»238(2).] 

Appeal  from  Delta  County  (Tourt;  J.  N. 
Viles,  Judge. 

Action  by  D.  O.  Moore  against  the  Gulf, 
Colorado  &  Santa  F4  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reformed  and  affirmed. 

James  Patteson,  of  Cooper,  and  Terry,  Ca- 
vln  &  Mills,  of  Galveston,  for  appellant. 
Newman  Phillips,  of  Cooper,  for  appellee. 

HODGES,  J.  The  appellee  sued  and  recov- 
ered a  judgment  In  the  court  below  for  dam- 
ages to  his  land  and  crops  growing  thereon, 
resulting  from  overflows  caused  by  the  ap- 


pellant's roadbed.  The  proof  shows  that  the 
appellee  owned  a  tract  of  30  acres  situated 
in  Delta  county  one  mile  east  of  Ben  Frank- 
lin, lying  on  the  south  side  of  the  appellant's 
right  of  way,  not  far  from  where  the  appel- 
lant's railroad  crosses  Sulphur  creek.  The 
appellee  alleged  and  proved  that  a  branch 
which  runs  north  along  the  west  side  of  his 
tract  of  land,  prior  to  the  construction  of  the 
appellant's  road,  emptied  Itself  at  some  point 
still  further  north  of  the  appellant's  right  of 
way;  that  when  the  appellant  constructed  its 
roadbed  It  buUt  an  embankment  across  this 
branch,  without  leaving,  any  outlet  for  the 
water  to  follow  Its  natural  course;  that  the 
water  thus  obstructed  was  caused  to  over- 
flow, and  produced  the  Injuries  complained 
of.  The  evidence  shows  that  a  channel  on 
the  south  side  of  the  appellant's  track,  ex- 
tending east  toward  Sulphur,  was  made  by 
excavations  in  the  building  of  the  road ;  that 
this  channel  for  several  years  carried  off 
the  surplus  water,  and  no  Injury  resulted  to 
the  appellee's  land  till  In  1913,  after  this 
channel  had  become  filled  by  the  accumula- 
tions extending  over  several  years. 

The  case  was  tried  before  the  court,  who 
found,  in  addition  to  the  facts  above  stated, 
that  in  1913  and  1914  the  appellee's  crops  of 
cotton  were  damaged  by  the  overflows  from 
this  branch,  caused  by  the  failure  of  the  ap- 
pellant to  have  an  outlet  for  the  water  as  re- 
quired by  law.  He  also  found  that  In  1915 
about  ten  acres  of  the  land  were  damaged 
by  the  washing  away  of  the  soil.  It  Is  un- 
disputed that  no  outlet  was  left  for  the  es- 
cape of  the  water  from  this  branch,  and 
about  the  only  question  to  be  determined  was 
the  extent  of  the  damages  resulting  from  the 
failure  to  comply  with  the  statutory  require- 
ment 

[1]  Objection  was  made  to  the  admission  of 
some  testimony  regarding  the  value  of  the 
land  before  and  after  the  alleged  Injury. 
The  objection  was  probably  good  as  to  some 
of  this  testimony,  but  there  was  other  testi- 
mony upon  that  issue,  legally  admissible  and 
sufficient  to  sustain  the  findings  of  the  court 
It  will  therefore  be  presumed  that  the  court 
based  his  judgment  upon  that  evidence. 

[2]  The  plaintiff  below  pleaded  his  dam- 
ages by  alleging  separately  the  extent  of  the 
Injuries  sustained  In  the  different  years  of 
1913,  1914,  and  1915,  and  the  value  of  the 
crops  destroyed  during  each  of  the  first  two 
years.  The  value  of  the  xrop  destroyed  In 
the  year  1913  is  placed  at  |150.  The  court 
found  that  the  extent  of  the  damages  sus- 
tained by  the  appellee  for  the  year  1913 
amounted  to  $175,  |25  In  excess  of  that  stat- 
ed In  the  pleading,  and  rendered  judgment 
accordingly.  This  Is  the  only  error  we  have 
discovered  In  this  appeal.  The  judgment 
should  be  reduced  so  as  to  conform  to  the 
pleadings. 

[3]  The  appellant  filed  a  motion  for  a  new 
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trial  tn  the  court  below,  but  failed  to  spedfl- 
cally  point  out  this  particular  error.  It  Is 
true  that  in  a  general  way  that  ruling  of  the 
court  was  involved  in  the  motion,  but  the 
reference  was  couched  In  such  general  terms 
as  would  easily  x>ermlt  the  court  to  overlook 
this  particular  error.  It  is  evident  that  It 
would  have  been  corrected  had  attention  been 
directly  drawn  to  it.  For  that  reason  we 
shall  require  the  appellant,  notwithstanding 
the  reformation  of  the  Judgment  directed,  to 
pay  the  costs  of  this  appeal. 

The  Judgment  will  be  reformed  and  af- 
firmed. 


WESXCHESTBB  HBB  INS.  OO.  t.  IVIo- 
MIMN.     (No.  1666.) 

(Court  «rf  Otvil  Appeals  o£  Texas.    Texarkana. 
June  16,  1916.) 

1.  InSUBANOK  ®=>335(1)— FiBC  INBUBAROX— 

Bbbach  of  Fouct — Statutb. 
The  breach  of  a  provision  of  a  fire  insurance 
policy,  requiring  the  insured  to  take  an  annual 
uiTentory  and  to  keep  a  complete  record  of  liis 
business,  bars  a  recovery;  the  provisions  of 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  4874a, 
pioviding  tliat  recovery  shall  not  be  defeated 
by  tweech  of  provisions  which  did  not  contrib- 
ute to  the  loss  or  destruction  of  the  insured 
property,  not  being  applicable  to  breach  of  such 
provisions. 

[Ed.   Note.— For  other  cages,   see  Insurance, 
Cent  Dig.  {  863;  Deo.  Dig.  (8s!>S36(l).] 

2.  Appeal  and  Ebbob  «=9l04(K6)— Rxvibw— 
Habxless  Ebkob. 

In  an  action  on  a  fire  insurance  policy,  an 
order  sustaining  a  demurrer  to  the  answer  of 
insurance  company,  which  in  effect  strikes  out 
from  the  answer  allegations  of  the  insured's 
breach  of  a  provision  of  the  policy,  requiring 
an  annual  inventory  and  the  keeping  of  a  com- 
plete record  of  the  business  transacted,  is  preju- 
dicial error  where  defendant's  defense  or  for- 
fdture  was  left  without  legal  basis  or  pleading. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4093,  4097 ;  Dec.  Dig.  <S=> 
1040(6) ;    Pleading,  Cent  Dig.  i  284.] 

8.  Iksttbarce  <e=>6eS(l)  —  Action  —  Canoei.- 
i/ATioR  OF  FiBE  Insurance  Polict — Sub- 

1CI88ION     TO     JUBT— SUFFIOIENOY     OF     BVI- 
DKNCE. 

Evidence  held  sufficient  to  require  tile  sub- 
mission to  the  jury  of  the  issue  whether  there 
was  a  mutual  cancellation  of  a  fire  insurance 
policy  twfore  the  fire. 

[Ejd.   Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1556;  Dec  Dig.  «=9668(1).] 

4.  Insurance  ®=>226,  230— Fire  Insubancx 
—  Cancellation     of    Pouct  —  Mutual 
AosEKUENi— Patkent  OF  IJnbabnbd  Pbb- 
Kitnc. 
A  policy  of  fire  insurance  may  be  canceled 
at  any  time  before  loss  by  agreement  between 
the  parties,  independent  of  the  terms  of  the  pol- 
icy; and  in  such  case  the  immediate  payment 
of  the  unearned  premium  may  not  be  required 
in  order  to  make  valid  the  agreed  cancellation. 
[Ed.   Note.— For  other  cases,  see  Insarance, 
Cent  Dig.  ff  498,  499,  509-5l2 ;  Dec.  Dig.  «=» 
226,  280.] 

Error  from  District  Court,  Franklin  Coun- 
ty;  H.  F.  O'Neal,  Judge. 
Action  by  M.  W.  McMinn  against  the  West- 


cheater  Fire  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded  for  new  trial. 

Thompson,  Knight,  Baker  &  Harris  and 
George  S.  Wright,  all  of  Dallas,  for  plaintiff 
in  error.  R.  T.  Wilkinson,  of  Mt.  YenMMi,  for 
defendant  In  error. 

LBVT,  J.  The  action  is  by  appellee 
against  appellant  upon  three  policies  of  fire 
insurance.  A  policy  is  for  |3,000,  dated 
December  2,  1914,  covering  a  stock  of  gen- 
eral merchandise  and  store  fixtures;  a  policy 
Is  for  $500,  dated  January  4,  1915,  covering 
dry  goods ;  a  policy  is  for  $1,500,  dated  Janu- 
ary 8,  1915,  covering  dry  goods.  The  insur- 
ed property  was  destroyed  by  Ore  on  January 
17,  1915.  The  court  instructed  the  Jury  to 
return  a  verdict  for  the  plaintiff  In  an 
amount  not  to  exceed  three-<iuarters  of  the 
cash  value  of  the  merchandise  and  fixtures. 

The  court  sustained  the  plalntifiTs  demur- 
rer to  the  part  of  the  defendant's  answer 
averring  that  the  plaintiff  had  violated  the 
provision  of  the  policy  requiring  the  taking 
of  a  complete  itemized  inventory  once  In  each 
calendar  year,  the  taking  of  same  within  30 
days  from  the  date  of  the  policy,  and  keeping 
a  complete  record  of  business  transacted,  and 
in  reference  to  the  iron  safe  clause.  The 
court  sustained  the  demurrer  to  the  answer 
upon  the  ground  that  the  alleged  breach  or 
violation  of  such  provisions  of  the  policy 
would  not  contribute  to  bring  about  the  de- 
struction of  the  Insured  property,  and  there- 
fore would  not,  under  Acts  1913,  p.  194 
(art.  4874a,  Vernon's  Sayles'  Statutes),  ren- 
der the  xMUcy  void  or  constitute  a  defense 
to  the  suit 

The  appellant's  contention  that  there  was 
error  in  striking  out  his  answer  in  the  respect 
mentioned  should,  we  think,  be  sustained. 
The  title  of  said  act  of  1913  expresses,  it  is 
thought,  the  same  subject  and  purpose  of  leg- 
islation as  is  contained  in  the  l)ody  of  the 
act,  and  therefore  the  act  may  not  reasonably 
be  held  invalid;  and  the  act  of  1913  intends 
and  means,  and  should  be  so  construed,  it  is 
believed,  to  have  application  to  and  cover 
only  such  provisions  or  stipulations  of  the 
policy  or  contract  of  Insurance  as  bear  upon 
or  relate  to  an  act  which,  if  such  act  be  not 
performed  as  stipulated,  might  increase  or 
affect,  either  in  a  natural,  actual,  or  probable 
way,  the  risk  or  hazard  of  fire.  But,  not- 
withstanding the  stipulation  or  provision,  set 
up  in  avoidance  of  the  policy,  relates  to  or 
affects  the  peril  or  risk  of  fire,  its  breach  or 
violation  would  not,  under  this  act  of  1913, 
be  material  to  the  question  of  the  cause  of 
the  loss  or  destruction,  unless  its  breach 
"contributed  to  bring  about  the  destruction  of 
the  property."  The  evident  aim  of  the  law 
was  to  so  far  modify  the  rule  respecting 
stipulations  affecting  Iiazard  of  fire  as  not  to 
make  a  forfeiture  of  the  policy  depend,  as 
before  this  statute,  upon  merely  the  question 
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of  compliance  or  noncompliance  with  tbe  par- 
ticular stipulation,  but,  Instead,  to  make  tbe 
effect  of  such  breacb  or  Tiolatlon  dependent 
on  its  materiality  to  tbe  question  of  actually 
causing  or  contributing  to  bring  about  tbe 
destruction  of  tbe  property.  The  purpose  of 
tbe  act  could  not  properly  be  said,  it  is  be- 
lieved, to  restrict  or  limit  tbe  rigbt  of  con- 
tract respecting  stipulations  not  bearing  up- 
on the  peril  or  risk  of  fire  itself.  Tbus  the 
extent  of  tbe  act  in  question  is  merely  to 
place  a  limitation  upon  tbe  legal  effect  of 
only  certain  stipulations  respecting  forfei- 
tures of  tbe  contract  of  insurance,  and  does 
not  cover  or  apply  to  stipulations  that  do  not 
affect  or  bear  upon  tbe  peril  or  risk  of  de- 
struction by  fire.  Tbe  stipulations  alleged  to 
be  violated  in  tbe  defendant's  answer  only 
tend  to  the  better  preservation,  of  evidence 
to  show  the  amount  of  loss  sustained  In  case 
of  destruction  or  damage  to  the  insured  prop- 
erty by  Are,  and  consequently  would  not,  we 
think,  come  under  tbe  terms  of  or  be  covered 
by  tbe  act  of  1913.  A  like  construction  of 
tills  act,  which  we  concur  in,  has  been  giv- 
en by  Justice  McMeans  in  the  case  of  Insur- 
ance Co.  V.  Flnegan,  183  S.  W.  833. 

[2]  As  the  effect  of  sustaining  the  demurs 
rer  was  to  strike  out  tbe  part  of  the  answer 
mentioned,  and  to  leave  tbe  appellant  without 
legal  basis  or  pleading  for  the  defense  of  for- 
feiture, it  may  not  be  said  that  the  ruling 
was  harmless  error.  And  looking  to  the 
whole  record,  we  conclude  that  it  may  not 
properly  be  said  that  an  issue  of  fact  does 
not  arise  requiring  reversal  of  the  Judgment 
to  have  tried  In  tbe  trial  court 

[3,4]  Appellant  pleaded  that  there  was  a 
mutual  cancellation,  before  the  fire,  of  both 
the  policies  issued  in  January,  and  by  spe- 
cial charge  asked  the  submission  of  such  is- 
sue to  the  jury.  The  refusal  to  submit  the  is- 
sue of  cancellation  is  made  the  basis  of  an 
assignment  of  error.  It  is  believed  that  there 
was  an  issue  of  fact  as  to  whether  or  not  the 
two  policies  Issued  in  January  were  mutually 
canceled  before  the  fire.  It  is  not  intended  to 
comment  upon  or  set  out  all  the  testimony. 
Tbe  witness  Davidson  testified  that  he,  as 
local  agent,  received  a  telegram  from  the 
general  agents  of  the  company  directing  him 
to  make  cancellation  at  once  of  tbe  two  poli- 
cies, and  that  be  showed  the  telegram  to  ap- 
pellee and  advised  him  that  the  company  de- 
sired immediate  cancellation  of  the  policies, 
and  that  appellee  said,  "All  right,"  and  went 
to  the  back  of  the  store  and  got  the  two  poli- 
cies and  handed  them  to  tbe  witness.  Tbe 
local  agent  then,  as  he  says,  wrote  on  the 
policies,  "Canceled  January  12,  1915^"  and 
also  entered  tbe  cancellation  on  his  policy 
register.  The  appellee,  though,  denies  this 
testimony.  A  policy  of  insurance  may  be 
canceled  at  any  time  before  loss,  by  agree- 
ment between  tbe  parties,  and  there  may  be 
cancellation  by  consent  of  the  parties,  inde- 


pendent of  the  terms  of  the  policy;  and  in 
such  case  an  Immediate  payment  of  the  un- 
earned premium  may  not  be  required  in  order 
to  make  valid  the  agreed  cancellation.  As 
to  whether  there  was  an  agreement  here  was 
a  question  of  fact  Polemanakos  v.  Ina  Co., 
160  S.  W.  1134. 

The  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  t3riaL 


HORWITZ    V.    JEFFERSON    COUNTY 
TRACTION  CO.     (No.  118.)* 

(Court  of  Civil  Appeals  pf  Texas.    Beaumont 

April  10,  1916.    Rehearing  Denied 

July  8,  1916.) 

1.  Carriers    <S=323S— Carriage    of    Passen- 
gers—Who ARE  Pabsenqers. 

Where  plaintiff  got  on  the  steps  of  a  moving 
street  car  at  a  point  where  it  never  stopped  and 
was  knocked  off  by  a  post  before  the  conductor 
could  open  tbe  door  to  let  him  in,  held  that  he 
was  not  a  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  $  973;  Dec.  Dig.  «S=>238.] 

2.  NBOUOENCE     ®=383 CONTRIBUTOBT    Nko- 

uobnoe— LiAST  Cleab  Change. 
Under  the  doctrine  of  discovered  peril, 
plaintiff  must  show  that  he  was  in  a  perilous 
position,  that  defendant  discovered  it  in  time 
to  avert  the  accident,  and  had  no  reason  to  be- 
lieve that  plaintiff  could  or  would  free  himself 
fipm  the  impending  injury. 

[Ed.  Note.— E'er  other  cases,  see  Negligence, 
Cent  Dig.  {  115;  Dec.  Dig.  «=>83.] 

3.  Cabribrs  <8=>318(4)  —  Operation  —  Suffi- 
ciENCT  of  Evidence — Last  Clear  Cbancb. 

Ejvidence  keld  insuflScient  to  show  that  de- 
fendant street  railway  company  discovered 
plaintiff's  dangerous  position  on  the  car  steps 
m  time  to  avert  his  bang  knocked  off  by  a  post. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
C!ent.  Dig.  §8  1307,  1308;  Dec  Dig.  «=>318(4).] 

4.  Evidence    ®=>691— Weight— Conclusivb- 
NKss  ON  Party  Introducing  it. 

Where  plaintiff  introduced  the  conductor's 

report  of  the  accident  made  to  defendant  street 

railway  company,  he  was  bound  by  such  report 

[Ed.   Note. — For   other   cases,    see   Evidence, 

Cent  Dig.  §§  2440-2443 ;  Dec.  Dig.  «S9S91.] 

Appeal  from  District  (3ourt,  Jefferson 
County;   E.  A.  McDowell,  Judge. 

Action  by  W.  M.  Horwltz  against  the  Jef- 
ferson County  Traction  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Crook,  Lord,  Lawhon  &  Ney,  of  Beaumont, 
for  appellant.  Hlghtower,  Orgaln  &  Butler, 
of  Beaumont  for  appellee. 

MIDDLBBROOK,  J.  Appellant  sued  the 
appellee  for  damages  for  personal  injuries, 
alleging  negligence  of  the  defendant  as  the 
proximate  cause  of  his  Injury.  Appellee  is 
a  corporation,  and  operates  a  line  of  electric 
railway  between  Beaumont  and  Port  Arthur, 
and  is  a  common  carrier  of  passengers  for 
hire.  Defendant  answered  by  general  de- 
murrer, general  denial,  and  plea  of  con- 
tributory negligence  on  tbe  part  of  plaintiff. 
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Ttaere  Is  no  question  bat  tbat  tbe  appellant 
waB  serlonsly  injured.  He  received  Us  In- 
jury In  Port  Arthur  Hay  S,  1914,  when  be  at- 
tempted to  get  on  the  car  coming  frcHn  Port 
Arthur  to  Beaumont,  about  11  o'clock  a.  m. 
Tbe  case  was  tried  before  a  Jury;  but  the 
trial  court  Instructed  a  verdict  peremptorily 
for  tbe  defendant.  Tbe  case  Is  before  this 
court  on  two  Issues;  1.  e.,  discovered  peril, 
and  that  defendant  owed  plaintiff  tbat  de- 
gree of  care  and  protection  Incident  to  a 
passenger  on  Its  cars. 

Pertinent  to  these  issues,  tbe  facts,  briefly 
stated,  are  substantially  as  follows:  Appel- 
lant was  a  merchant  at  Port  Arthur.  His 
wUe  \rna  In  Beaumont  at  tbe  time,  and  had 
written  bim  to  come  to  Beaumont  for  dinner 
that  day.  Appellant  was  attempting  to  com- 
ply with  this  request  when  be  got  on  the 
steps  of  the  car  and- held  on  by  two  hand- 
holds on  the  side  of  the  car,  one  on  each  side 
of  the  door.  It  was  about  11  o'clock  a.  m., 
and  tbis  was  the  last  car  be  could  take  from 
Port  Arthur  and  reach  Beaumont  for  the 
dinner  hour.  He  did  not  have  a  ticket,  but 
he  bad  the  money  to  pay  bis  fare,  and  it 
was  common  for  fares  to  be  paid  after  board- 
ing the  car,  appellant  himself  having  so 
paid  his  fare  many  times.  Tbe  cars  run  be- 
tween these  points  on  the  hour,  leaving  Port 
Arthur  and  arriving  at  Beaumont  one  hour 
later,  and  vice  versa.  Appellant  saw  the  car 
leaving  Port  Arthur  for  Beaumont,  and  in- 
tercepted it  at  a  place  where  passengers  were 
not  taken  on  or  discharged ;  but  when  about 
35  or  40  feet  distant  from  the  car,  in  tbe 
street  along  which  the  car  line  is  constructed, 
he  gave  the  motorman  a  stop  signal,  and  be 
tbonght  the  motorman  -  caught  his  signal, 
and  would  stop  the  car,  and  be  testified  that 
the  motorman  did  slow  down.  The  motor- 
man,  however,  did  not  get  tbe  signal,  and 
knew  nothing  of  appellant's  presence  until 
after  the  accident  In  the  city  of  Port  Ar- 
thur the  streets  are  i>aved,  and  this  line  of 
railroad  goes  in  upon  one  of  its  principal 
streets,  and  is  double-tracked  at  the  place 
the  accident  occurred,  and  iron  posts  sup- 
porting the  electric  wire  are  between  tbe  two 
tracks,  and  about  8  to  10  inches  from  the 
side  of  tbe  cars  on  the  left  of  tl)e  cars  going 
and  coming.  Plaintiff  attempted  to  board  the 
car  on  tbe  left  side,  at  a  point  on  tbe  rail- 
road where  passengers  were  not  received, 
while  tlie  car  was  running  about  10  miles  per 
hour,  according  to  bla  testimony,  Just  after 
the  car  had  entered  that  part  of  the  dty 
where  tbe  tracks  are  double.  Tbe  car  doors 
open  and  close  upon  the  inside,  and  are  even 
with  the  general  outside  contour  of  the  car. 
The  steps  extend  and  are  uncovered,  so  that 
one  may  catch  the  handholds  and  swing  on- 
to the  car  with  the  door  closed.  Plaintiff 
knew  tbat  the  place  be  attempted  to  board 
the  car  was  not  a  place  on  the  railroad  where 
they  regularly  received  and  discharged  pas- 
sengers, and  tie  Icnew,  also,  tbat  the  right- 


hand  side  'Of  the  car  was  tbe  place  on  the 
car  to  enter  same.  Plaintiff  was  a  resident 
of  Port  Arthur  at  the  time  the  electric  rail- 
road was  built  from  Beaumont  to  Port  Ar- 
thur. He  was  versant  with  the  manner  of 
its  construction,  and  knew  tbat  tbe  posts 
supporting  the  trolley  wires  were  between 
the  two  tracks,  but  he  did  not  know  Just 
how  duse  these  posts  were. to  tbe  side  of 
the  cars  when  tbey  were  passing  the  posts. 
As  he  was  situated,  ills  only  chance  to  board 
the  car  was  on  the  left  side.  The  motorman 
was  on  tbe  front  of  the  car,  and  the  conduc- 
tor was  on  the  reax*  of  tbe  car.  When  appel- 
lant caught  on  the  steps  of  the  rear  end  of 
the  car  on  the  left-hand  side,  he  knocked  on 
the  glass  door  to  attract  the  attention  of  the 
conductor,  and  asked  him  to  let  blm  in.  He 
testified  that  the  conductor  looked  bbn  square 
in  the  face,  and  that  their  faces  were  only 
8  or  10  Inches  apart  Tbe  conductor  testi- 
fied that  he  beard  some  one  pounding  on  the 
door  on  the  off  side  and  turned  and  saw  the 
appellant,  and  motioned  to  him  to  look  out 
for  tbe  post,  and  before  he  could  open  the 
door  they  passed  tbe  post,  and  appellant  was 
knocked  off  by  coming  In  contact  with  tbe 
post 

Plaintiff  introduced  In  evidence  the  writ- 
ten statement  of  the  c<Hiductor  to  the  com- 
pany, wtiich  was  made  the  day  the  accident 
occurred,  which  is  as  follows: 

"Was  on  Motor  Four,  going  north  on  Proctor 
street ;  car  had  -  got  about  end  of  the  doable 
track ;  heard  some  one  knock  on  door  on  off 
side  of  car ;  looked  around  ;  saw  a  man  standing 
on  the  steps.  I  motioned  to  him  to  look  out 
for  the  trolley  wire  pole.  Before  I  could  get 
my  door  open,  passed  the  first  post ;  knocked  the 
man  off  tbe  steps." 

The  car  was  equipped  with  a  double  sys- 
tem of  air  brakes,  which  were  in  good  order. 
Bhnergency  air-brake  signal  was  given  by  the 
conductor  after  tbe  plaintiff  had  been  knock- 
ed from  the  steps,  and  emergency  air  brakes 
were  applied  by  the  motorman,  and  tbe  car 
was  stopped  at  a 'distance  of  60  to  60  feet 
The  car  was  about  62  feet  long.  The  motor- 
man  testified  that  tliey  were  running  about 
10  or  12  miles  per  hour  at  the  time  of  the 
accident,  and  that  it  required  60  to  60  feet 
to  stop  tbe  car  under  emergency  brakes, 
when  running  at  this  speed.  Two  or  three 
witnesses  testified  that  they  thought  the  car 
could  be  stopped,  when  running  at  a  speed  of 
10  or  12  miles  per  hour  in  a  distance  of  10 
or  12  feet,  but  none  of  these  witnesses  had 
ever  run  such  a  car  as  tbis  one ;  one  of  them 
had  run  a  street  car.  They  testified,  also, 
that  they  had  seen  cars  on  this  railroad 
stopped  in  10  or  12  feet  when  running  10  or 
12  miles  per  hour. 

It  is  clear  that  if  tbe  plaintiff  recovers, 
he  must  do  so  on  one  of  two  counts,  or  on 
both;  L  e.,  that  be  was  a  passenger  on  the 
oar,  and  therefore  the  company  owed  him 
tbat  hlg^  degree  of  care  it  is  diie  to  exer- 
cise for  a  passenger,  or  that  be  was  In  a  po- 
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ailtloD  of  pern  known  to  the  company's  op- 
eratlves  In  time  for  them  to  have  used  the 
means  at  hand  to  prevent  his  Injury  without 
injury  to  the  car  and  to  the  passengers  on 
the  car,  and  that,  having  such  knowledge, 
the  operatives  had  no  rectson  to  believe  that 
he  did  not  know  bis  perlloas  position,  and 
could  not  or  would  not  free  himself  from 
same  before  the  danger  point  was  reached. 
[1]  First  Was  the  plaintiff  a  passenger, 
as  that  term  has  been  used  and  defined  by 
the  courts?  He  says  himself  that  he  was  on 
the  wrong  side  of  the  car;  that  be  was  not 
on  the  side  of  the  car  at  which  passengers 
were  received,  and  he  knew  this  when  he 
got  on  the  car.  We  shall  not  be  first  to  an- 
noimce  the  doctrine,  but  it  has  become  univer- 
sally known  that  electrically  propelled  cars, 
while  in  the  limits  of  a  dty,  receive  passen- 
gers only  on  the  right-hand  side  in  the  di- 
rection in  which  they  are  traveling,  so  that 
it  is  a  matter  of  time  only  until  courts  will 
take  Judldai  knowledge  that  it  would  be 
negligence  upon  the  part  of  a  prospective 
passenger  to  attempt  to  board  the  car  from 
the  left-hand  side^  even  on  a  single  track, 
while  In  such  dty.  One  not  acquainted  with 
the  custom  might  have  cause  to  contend 
otherwise ;  but  one  in  possession  of  the  rule 
as  promulgated  by  the  company,  and  the  cus- 
tom, and  who  testified  tliat  he  knew  the  left- 
hand  side  was  not  the  side  at  which  passen- 
gers were  admitted,  and  regardless  of  this 
rule,  and  regardless  of  the  fact  that  he  was 
boarding  the  car  at  a  place  where  the  tracks 
were  doubled,  and  in  a  dty  where  he  knew 
the  rule  had  been  established  to  board  the 
car  only  from  the  right-band  side,  to  claim 
that  he  was  a  passenger  on  the  car,  under 
the  facts  of  this'  case,  is  beyond  our  imagina- 
tion. In  this  view  we  are  not  unmindful  of 
the  case  of  M.,  K.  &  T.  v.  WllUams,  40  S.  W. 
352,  dted  by  appellant.  In  which  a  prospec- 
tive passenger  had  gotten  upon  the  front 
end  of  the  express  car  in  his  hurry  to  board 
the  train,  and  the  operatives  turned  a  hot- 
water  hose  on  him,  and  injured  and  made 
him  leave  the  train.  In  that  case,  the  in- 
tending passenger  had  already  boarded  the 
moving  train,  and  was  occupying  a  place  of 
safety,  and  the  operatives-  scalded  him  off 
the  moving  train  and  caused  his  injury.  The 
law  would  not  uphold  such  action,  even  if  he 
had  been  an  Intentional  trespasser,  and  at- 
tempting to  steal  the  ride.  This  doctrine  la 
announced  by  Justice  Key  in  his  opinion  In 
that  case,  in  these  words: 

"If  Eaton  Williams  did  not  intend  to  pay 
his  fare,  be  was  a  trespasser;  and  if  the  fire- 
man, while  using  the  hose-  for  the  purpose  for 
which  it  was  put  on  the  engine,  negligently  or 
willfully8o_  used  it  as  to  throw  the  water  on 
Baton  Williams,  then,  in  oar  opinion,  he  was 
acting  within  the  scope  of  his  employment,  and 
appellant  would  be  liable." 

Upon  the  doctrine  thus  announced,  it  is 
clear  that  Justice  Key  intended  to  convey 
the  idea  that,  WlUlams  .having  once  secured 


a  place  of  safety,  and  by  the  wlllfnl,  overt 
act  of  defendant's  employte  having  been  forc- 
ed from  that  position,  by  the  active  nei^- 
g^ce  of  defendant's  employes,  the  defendant 
was  therefore  liable  for  sudi  injuries  as  were 
caused  him  by  such  acts  of  its  operatives. 
As  we  understand  Justice  Key's  opinion,  it 
does  not  deal  with  the  proposition  of  one  in- 
toiding  to  become  a  passenger,  not  having 
secured  a  place  of. safety,  but  the  potent 
thought  of  the  opinion  is  that,  the  Injured 
party  having  secured  a  place  of  safety,  it 
was  the  duty  of  the  railroad  company  to 
use  ordinary  care  to  prevent' his  injury,  and 
that  active  negligence  on  the  part  of  defend- 
ant's operatives  was  inezonsable,  and  there- 
fore he  was  entitled  to  recover  for  the  in- 
juries' caused  by  such  active  negligence.  Un- 
der the  facta  of  that  case  and  of  the  Instant 
case,  there  Is  a  very -broad  distinction.  In 
the  Instant  case,  the  proposed  passenger  had 
not  secured  a  place  of  safety ;  no  overt  act 
of  active  negligence  of  the  operatives  of  the 
car  is  shown,  and  from  the  statement  of  the 
conductor,  on  the  contrary,  the  <%>eratlves 
were  d(^g  all  in  thdr  power  to  take  care 
of  the  individual,  rather  than,  as  was  the 
fact  in  the  Williams  Case,  to  do  the  very 
thing  that  caused  his  injury.  In  the  Instant 
case,  appellant  had  not  reached  a  place  of 
safety,  nor  had  be  secured  a  place  where 
passengers  were  permitted  to  ride,  all  of 
which  be  knew.  We  hold,  therefore,  that 
appellant  was  not  a  passenger  at  the  time  be 
was  injured,  under  the  facts  of  this  case, 
and,  in  our  Judgment  to  hold  otherwise  would 
be  to  hold  that  sndi  companies  could  not  in- 
augurate rules  for  the  safety  of  passengers 
boarding  their  cars,  and,  when  inaugurated 
for  such  purpose,  a  prospective  passenger, 
who  knew  of  the  beneficent  regulations,  could 
disregard  them,  and  upon  receiving  injury 
Inddent  to  bis  own  negligence  and  disregard 
of  sndi  regulations,  recover  damages  against 
the  company  for  his  own,  known  negligence. 
In  the  above-quoted  case.  Railway  Go.  v. 
Williams,  passed  upon  by  the  Supreme  Court, 
Justice  Brown  -writing  the  (pinion,  In  dl 
Tex.  256,  42  S.  W.  855,  specifically  deddes 
that  issue  under  the  facts  of  this  case,  whan 
he  says-: 

"But  in  order  to  raise  such  an  implied  con- 
tract the  party  desiring  to  be  carried  by  tha 
railroad  company  must  take  passage  on  that 
part  of  the  train  provided  by  it  for  carrying 
passengers"  (citing^  Merrill  v.  Railway,  139 
Mass.  238,  1  N.  £.  648,  62  Am.  Gep.  705; 
Hutch,  on  Carriers,  447,  448,  j  554 ;  Snyder  v. 
Railway,  42  La.  Ann.  302,  7  South.  582.) 

In  the  same  opinion,  Justice  Brown  says 
further: 

"Notwithstanding  the  [conductor]  permits  the 
payments  of  fares  upon  the  train  we  think  it  a 
reasonable  regulation  for  the  companj;  to  make 
that  it  should  establish  places  at  which  to  re- 
ceive its  passengers  and  designate  coaches  for 
them  to  nde  in.  It  is  proper  that  the  carrier 
should  be  notified  of  the  presence  of  all  persons 
claiming  the  protection  of  passengers:  other- 
wise it  will  be  unable  to  distinguish  between 
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■nch  peraons  aad  thoae  who  might  be  treapassen 
where  in  portions  of  tralna  not-  uaed  for  the 
carriage  oi  passengers.  By  this  rale  the  rights 
of  a  carrier  and  a  passenger  would  be  alike 
gnarded,  while,  on  the  other  hand,  if  the  per- 
son seeking  passage  on  the  train  were  permitted 
to  board  any  part  of  the  train  as  expressed  in 
their  instruction  the  carrier  would  be  placed 
under  the  highest  obligation  to  one  it  did  not 
know-  it  sustained  the  relationsliip  of  carrier 
to  passenger." 

In  tbe  case  of  Dallas  Rapid  Transit  Ck>. 
T.  Payne,  98  Tex.  211,  82  S.  W.  649,  Justice 
Brown,  writing  tbe  opinion,  spedflcally  de- 
cides, we  think,  tbat,  under  the  facts  of  this 
case,  one  In  the  position  that  the  plalntUI 
was  In  when  he  was  Injured  was  not  a  pas^ 
senger  upon  the  car. 

[2]  Second.  Can  the  appellant  recover  un- 
der the  law  of  discovered  peril? 

To  do  so,  he  must  show  by  a  preponderance 
of  the  evidence:  (1)  That  he  was  In  a  peril- 
ous position;  (2)  that  the  operatives  had  dis- 
covered his  perilous  position;  (3)  that  the  op- 
eratives had  discovered  It  In  time  to  have 
prevented  the  Injury,  with  the  means  at 
band,  with  safety  to  tbe  passengers  on  the 
car,  and  the  car  as  well ;  (4)  the  operatives, 
after  discovering  bis  peril,  had  no  reason  to 
believe  that  he  could  or  would  free  himself 
from  the  impending  Injury. 

There  is  no  question  but  that  the  plaintiff 
was  in  a  perilous  position,  nor  is  there  any 
question  that  the  perilous  position  of  the 
plaintiff  was  discovered  by  the  conductor  be- 
fore the  Injury  occurred.  The  conductor's 
statement  so  showed.  So,  the  plaintiff  meets 
tbe  first  and  second  requisites.  But,  under 
the  facts  of  this  case,  can  It  be  said  that  his 
perilous  iMsltlon  was  discovered  by  the  con- 
ductor In  time  to  prevent  his  injury,  and  did 
the  conductor,  after  he  discovered  his  peril- 
ous position,  have  reason  to  believe  that  be 
would  not  free  himself  from  his  perilous  po- 
sition before  tbe  iMlnt  of  Injury  or  danger 
was  reached? 

[3, 4]  As  to  the  third  proposition,  we  think 
the  facts  of  the  case  unmistakably  show  that 
the  conductor  did  not  discover  his  perilous 
position  in  time  to  avoid  tbe  Injury  of  appel- 
lant, in  accordance  with  tbe  testimony  intro- 
duced by  the  plaintiff  himself.  It  is  likely 
that  no  truer  statement  of  the  conditions 
under  which  the  plaintiff  was  injured  could 
be  presented  than  that  Introduced  by  tbe 
plaintiff  In  the  form  of  the  conductor's  re- 
port of  the  accident  on  the  day  it  occurred, 
and  In  that  report  he  stated  that  he  could 
not  oi>en  the  door  in  time  to  prevent  the  in- 
Jnry. 

As  to  tbe  further  element  of  discovered 
peril,  as  stated  above,  can  it  be  said  that  the 
conductor  bad  no  reason  to  believe  that  tbe 
plaintiff  would  free  himself  from  the  impend- 
ing danger?  Plaintiff  bad  gotten  on  the  mov- 
ing car.  He  says  In  his  own  testimony  that 
it  was  moving  about  10  miles  per  hour  when 
be  boarded  it  The  testimony  shows  that  it 
was  moving  about  tbls  speed  when  the  injury 


occurred,  and  when  the  car  was  stopped,  aft- 
er tbe  Injury.  Certainly,  If  the  app^ant 
could 'get  on  tbe  moving  train  when  it  was 
moving  at  a  speed  of  about  10  miles  an  hour, 
he  could  have  stepped  off  of  It  tvhen  it  was 
moving  approximately  at  the  same  speed,  and 
it  occurs  to  us  that  the  conductor,  even 
though  he  had  made  no  effort  to  open  tbe 
door,  when  he  motioned  to  tbe  appellant  to 
look  out  for  the  trolley  wire  post,  would  be 
warranted  in  presuming  that  the  appellant 
would  step  off  of  the  moving  car,  and  there- 
by free  himself  from  the  impending  danger. 
Tbe  report  of  the  conductor,  copied  herein, 
wldch  was  Introduced  by  tbe  plaintiff,  em- 
phatically disputes  that  his  position  was  dls- 
oovwed  by  the  defendant  in  time  to  have 
prevented  the  Injury;  and,  not  taking  into  ac- 
oount  the  other  evidence  tending  to  support 
thto  statement  by  the  conductor,  which  was 
made  to  the  company,  the  same  day  the  In- 
jury occurred,  we  think  the  plaintiff  is  bound 
by  the  evidence  be  Introduced,  and,  such  be- 
ing tbe  case,  there  Is  but  one  conclusion  de- 
dttdble  from  the  evidence,  and  that  is  tbat 
plaintiff's  perilous  position  was  not  discov- 
ered by  the  defendant's  operatives  in  time 
to  have  prevented  his  Injury,  even  without 
consideration  of  tbe  safety  of  those  ^n  the 
car,  and  tbe  car.  The  instant  case  is  unlike 
the  case  of  Railway  Co.  v.  Brock,  35  Tex.  Civ. 
App.  166,  80  S.  W.  424.  In  that  case  the  en- 
gineer testified  that  he  did  not  see  Brock  on 
the  bridge  until  he  was  in  about  100  feet  of 
him.    The  Supreme  Court  says: 

"There  is  no  direct  evidence  contradicting 
the  engineer  upon  this  subject,  but  there  are 
some  facts  and  circumstances  which  have  a 
tendency  to  show  that  he  did  see  Brock  in  time 
to  have  stopped  his  train." 

In  the  Instant  case,  there  is  no  question 
raised  whatever  as  to  the  time  appellant  got 
upon  the  steps  of  the  car  and  assumed  tbe 
perilous  position  and  the' time  of  his  discov- 
ery by  the  conductor.  Appellant  says  that 
he  got  upon  tbe  steps  and  began  pounding 
upon  the  door,  and  attracted  tbe  attention  of 
tbe  conductor,  and  that  the  conductor's  face 
was  within  fr  or  8  inches  of  his  face.  The 
conductor  says  that  he  heard  some  one 
pounding  upon  tbe  door  on  tbe  off  side  of  the 
car,  and  turned  and  saw  a  man  standing 
there,  and  immediately  motioned  to  him  to 
look  out  for  the  trolley  wire  post,  and  at- 
tempted to  open  the  door  and  let  him  In,  but 
before  he  could  do  so,  they  reached  the  trol- 
ley post,  and  appellant  was  knocked  from  tbe 
car ;  and  appellant  introduced  this  very  testi- 
mony in  evidence  himself,  and,  under  the  au- 
thorities, we  think  he  is  bound  by  such  testi- 
mony. Texas  &  Pacific  By.  Co.  v.  Gay,  88 
Tex.  114,  30  S.  W.  544,  and  authorities  there- 
in cited.  Our  Supreme  Court,  in  Ft  Worth 
&  Denver  City  Ry.  Co.  v.  Shetter,  94  Tex. 
199,  69  S.  W.  633,  H.  &  T.  C.  Ry.  Co.  v. 
O'Donnell,  99  Tex.  637,  92  S.  W.  409.  and  S. 
A.  ft  A  P.  Ry.  Co.  V.  McMillan,  100  Tex.  662, 
102  S.  W.  103,  and  San  Antonio  Trac.  Co.  v. 
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Kelleher,  48  Tex.  Civ.  App.  421,  107  S.  W. 
64,  except  the  last  mentioned,  which  Is  an 
appellate  court  decision,  has  tersely  stated 
the  role  of  recovery  upon  discovered  peril, 
and,  we  think,  unmistakably,  against  appel- 
lant's contention  in  this  case.  For  other  au- 
thorities pertinent  to  the  issues  of  this  case, 
see  RaUway  Oo.  v.  Finn,  107  S.  W.  100;  RaU- 
way  Co.  V.  Jones,  103  Tex.  187,  126  S.  W. 
309;  Mo.  Pac.  Ry.  Co.  v.  Porter,  73  Tex.  807, 
11  S.  W.  324. 

Under  the  pleadings  and  facts  of  this  case, 
we  do  not  believe  that  a  Judgment  against 
the  defendant  could  have  been  permitted  to 
stand  by  a  trial  court;  in  short,  it  occurs  to 
us  that  it  Is  a  case  in  which  the  plaintiff's 
own  ruthless  actions  were  the  sole  cause  of 
his  Injuries,  and  that,  after  discovery  of  his 
peril  by  the  operatives  of  the  car,  they  were 
wholly  unable  to  prevent  his  Injuries,  and 
therefore  the  defendant  is  not  liable,  and 
the  trial  court  did  not  err  In  instructing  a 
verdict  for  the  appellee. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed. 


BERRY  T.  GODWIN  et  al.     (No.  1599.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

June  1,  1916.     Rehearing  Denied 

June  29,  1916.) 

1.  WiTNEBSES      ®=»48(4)  —  COUPETKNOT— CON> 
VICTION  OF  MUKDEB. 

One  who  has  been  convicted  of  murder  is 
incompetent  as  a  witness,  although  he  is  plain- 
tiff in  an  action  of  trespass  to  try  title  to  land 
which  he  claims  as  a  homestead. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  $  114 ;  Dec.  Dig.  iS=s>48(4).] 

2.  DEPOSITtONS    ®=>91 — C0MPETK«CT    OF    DB- 

PONENT  AT  Time  of  Trial. 
The  deposition  of  a  witness  whose  conviction 
for  murder  was  suspended  bj;  appeal  at  the  time 
of  the  taking  of  the  deposition  becomes  incom- 
petent for  use  at  a  trial  after  such  conviction 
has  been  aflirmed.     - 

[Eld.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  §§  261-266 ;   Dec.  Dig.  e=»91.] 
8.  Homestead  €=>173— Abanoomicent — Exso- 

TION   BT  BbINGINO  PABTITION. 

Suit  to  partition  homestead  by  a  widower 
was  such  an  electinn  no  longer'  to  use  or  oc- 
cupy it  as  homestead  that  he  could  not,  by 
amendment  of  his  petition  changing  the  suit  to 
one  of  trespass  to  try  title,  resume,  as  against 
answering  defendants,  the  right  he  had  aban- 
doned. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {  340 ;   Dec.  Dig.  <8=»178.] 

AK)eal  from  District  Court,  Henderson 
County;   John  S.  Prince,  Judge. 

Action  by  Thomas  Berry  against  Klrby 
Godwin  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reformed  and 
alSirmed. 

As  commenced  by  appellant  his  suit  was 
against  appellees  Perry  Dethrldge  and  Ber- 
tha Godwin  (her  husband,  appellee  Klrby 
Godwin,  being  joined  pro  forma),  to  partition 
a  tract  of  land  containing,  it  was  alleged,  213 


acres,  In  Henderson  county.  In  bis  original 
petltl<m,  filed  August  16,  1913,  appellant  al- 
leged that  Perry  Dethrldge  owned  an  undi- 
vided interest  of  about  20  acres,  and  that  be 
(appellant)  owned  the  remainder  of  the  tract 
By  an  amended  petition  filed  September  30, 
1913,  appellant  changed  his  suit  from  one 
for  a  partition  to  the  statutory  one  o£  tres- 
pass to  try  title,  and  sought  a  recovery  of 
the  title  and  possession  of  the  entire  tract 
In  this  petition  he  set  up  title  in  himself  by 
virtue  of  the  statute  of  limitations  of  three, 
five,  and  ten  years.  Appellees  answered  by: 
(1)  A  plea  of  not  guilty;  (2)  a  general  de- 
nial; (3)  a  plea  setting  up  the  statute  of 
limitations  of  four  years  as  a  bar  to  the 
suit,  on  the  theory  that  it  was,  in  effect,  to 
cancel  a  deed  made  by  appellant  October  1, 
1884,  whereby  be  conveyed  the  land  to  his 
deceased  wife,  Thursday  Berry;  (4)  a  plea 
that  Bertha  Godwin,  as  a  granddaughter  and 
heir  of  Thursday  Berry,  owned  an  undivided 
Interest  of  "/a*,  that  Perry  Dethrldge,  as 
the  surviving  husband  of  Johnnie  Berry,  a 
daughter  of  said  Thursday  Berry,  owned  an 
undivided  interest  of  «/24,  and  t}iat  appel- 
lant owned  an  undivided  Interest  of  "/a*, 
In  the  land ;  and  (5)  a  prayer  that  the  land 
be  partitioned  among  them.  In  a  supple- 
mental petition  appellant  alleged  that  he 
was  the  head  of  a  family  that  the  land  was 
Ills  homestead,  and  therefore  that  It  was  not 
subject  to  partition  as  prayed  for  by  ap- 
pellees,  even  if  It  should  appear  that  they 
owned  an  Interest  therein  as  claimed  by 
them. 

At  the  trial  It  was  agreed  that  appellant  on 
October  1,  1884,  owned  the  land  in  contro- 
versy as  a  part  of  bis  separate  estate.  From 
testimony  admitted  it  appeared  that  on  that 
day  he  made  a  deed  which  by  Its  terms  con- 
veyed to  his  wife,  Thursday  Berry,  "200 
acres  off  the  north  end"  of  the  tract  of  land 
upon  which  he  then  resided,  being  the  land 
In  controversy,  in  consideration  of  $500  paid 
to  him  by  her  "out  of  her  separate  estate." 
October  22,  1885,  appellant  acknowledged  the 
execution  of  this  deed  before  the  county 
Judge  of  Kaufman  county.  October  29,  1885, 
the  deed  was  duly  recorded  In  Henderson 
county.  The  land  was  the  homestead  of  ap- 
pellant and  his  wife,  Thursday,  at  the  time 
she  died,  in  1888.  She  left  three  children 
surviving  her,  to  wit:  Allen,  a  boy,  and 
Pearl  and  Johnnie,  girls.  Allen  married, 
and  he  and  his  wife  died,  leaving  appellee 
Bertha  Godwin,  their  only  child,  surviving 
them.  Johnnie  married  appellee  Dethrldge. 
She  died,  and  left  no  child  surviving  her. 
June  13,  1913,  Pearl  conveyed  her  interest 
in  the  land  to  appellant  From  the  date  of 
the  death  of  his  wife,  Thursday,  until  the 
time  this  suit  was  instituted  appellant  con- 
tinued to  reside  upon  and  use  the  land  as 
bis  home,  except  that  on  two  occasions  he 
left  it  and  resided  elsewhere  for  short  pe- 
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rlodB  of  time.  He  married  again  within 
about  a  year  after  tbe  death  of  his  wife, 
Xhnrsday.  By  his  second  wife,  who  died  be- 
fore the  commencement  of  the  suit,  be  bad 
three  children,  all  of  whom  were  alive,  and- 
each  of  whom  at  the  time  of  the  trial  was 
less  than  21  years  of  age,  and  two  of  whom 
at  that  time  resided  upon  the  land  in  con- 
troversy. In  March,  1913,  appellant  waa  con- 
victed of  murder  and  sentenced  to  a  term  In 
the  penitentiary.  Tbe  Judgment  convicting 
him,  on  an  appeal  therefrom  prosecuted  by 
him,  was  affirmed  by  the  Court  of  Criminal 
Appeals  October  22,  1913. 

The  jury  having.  In  compliance  with  a  per- 
emptory Instruction  to  them  to  do  so,  found 
that  appellant  owned  an  undivided  Interest 
of  iVx«>  appellee  Bertha  Godwin,  an  ludl- 
vlded  Interest  of  >/i4,  and  appellee  Perry 
Dethrldge,  an  undivided  Interest  of  V24.  the 
court  rendered  judgment  accordingly,  and  ap- 
pcrinted  commlssliKiers  to  partition  the  land. 

Miller  &  Miller,  of  Athens,  and  R.  S.  Ne- 
blett  and  Ormond  Simklna,  both  of  Corsica- 
na,  for  appellant.  W.  R.  Bishop  and  J.  J. 
Fbnlk,  both  of  Athens,  for  appellees. 

WIIXSON,  O.  J.  (after  stating  the  facts 
as  aboye).  [1, 2]  The  cause  was  tried  In  Feb- 
ruary, 1916,  long  after  the  judgment  con- 
victing apiiellant  of  the  crime  of  murder  had 
been  affirmed  by  the  Court  of  Criminal  Ap- 
peals, and  while  he  was  confined  In  tbe  pen- 
itentiary Id  accordance  to  the  sentence  Im- 
posed upon  him.  The  action  of  the  court  in 
sustaining  the  motion  of  appellees  to  sup- 
press the  deposition  of  appellant  as  a  wit- 
ness, taken  October  15,  1913,  on  that  ground, 
is  assigned  as  error.  Tbe  contention  made  In 
support  of  the  assignment  Is  that  appellant 
was  a  competent  witness  at  the  time  his 
deposition  was  taken,  notwithstanding  he  had 
been  convicted  and  sentenced  to  a  term  In 
the  penitentiary,  because  the  judgment  and 
sentence  against  blm  were  suspended  by  an 
appeal  be  bad  prosecuted  which  was  then 
undetermined.  The  assignment  must  be  over- 
ruled. The  common-law  rule  which  renders 
a  person  who  has  been  convicted  of  such  a 
crime  Incompetent  as  a  witness  Is  In  force 
in  this  state.  Webster  v.  Mann,  56  Tez.  119, 
42  Am.  Rep.  688;  Tillman  v.  Fletcher,  78 
Tex.  673, 15  8,  W.  161 ;  Rogers  v.  Tompkins, 
87  S.  W.  379.  In  the  case  last  cited  the  court 
quotes  approvingly  from  13  Cyc.  994,  as  fol- 
lows: 

"As  a  general  rule,  the  status  of  the  witness 
at  tbe  time  of  the  trial  governs  tlie  question 
of  his  competency,  for,  in  contemplation  of  law, 
the  deposition  itself  is  the  witness,  and  the 
witness  is  presumed  to  testify  when  the  deposi- 
tion is  used." 

In  the  case  first  dted  the  court  said : 
"The  judgment  of  conviction  is  but  the  evi- 
dence of  the  moral  depravity  wliich  creates  the 
disqualification ;  and  the  reason  for  the  exclu- 
iion  of  the  testimon^jr  of  a  party  while  under 
indictment  upon  which  a  conviction  la  subse- 
quently had  is  just  as  strong  as  through  his 


testimony  was  given  after  conviction.  The  facta 
and  law  existing  at  the  time  of  the  trial,  and 
not  at  tbe  time  of  the  taking  of  a  deposition, 
must  be  looked  to  ordinarily  to  determine  Its 
competency" 

[3]  It  appeared  from  the  testimony  that 
the  land  In  controversy  was  appellant's  home- 
stead at  the  time  be  commenced  his  suit  to 
partition  It  It  is  contended  that  the  court, 
therefore,  erred  when  he  awarded  a  parti- 
tion thereof  at  the  Instance  of  appellees. 
The  contention  would  be  sustained  but  for 
the  fact  that  It  is  thought  the  effect  of  ap- 
pellant's suit  to  partition  the  land  operated 
as  an  election  by  him  to  no  longer  use  or 
(Xicupy  It  as  a  homestead.  In  Moore,  v. 
Moore,  89  Tex.  29,  33  S.  W.  217,  which  was  a 
suit  by  the  surviving  second  wife  for  a  par- 
tition between  herself  and  the  heirs  of  the 
first  wife  of  tbe  decedent,  the  Supreme  Court, 
after  declaring  that  the  second  wife  was  en- 
titled under  the  Constitution  (article  16,  I 
52)  "to  retain  possession  of  the  homestead 
during  her  life,  if  she  chose  to  use  or  occupy 
it  as  such,"  said: 

'^ut  she  had  the  right  to  abandon  the  use  of 
it  as  a  homestead,  when  it  would  become  snb- 
ject  to  partition  as  other  property  Wlien  she 
filed  this  suit  and  asked  the  court  to  partition 
the  estate,  including  the  property  claimed  as 
a  hcanestead  afterwards,  it  was  a  waiver  of  her 
right  to  use  and  occupy  it  as  a  homestead." 

If  the  commencement  by  appellant  of  the 
suit  to  partition  the  land  was  In  effect  an 
election  by  him  to  no  longer  use  or  occupy 
it  as  a  homestead.  It  is  not  l>elleved  he  could 
thereafterwards,  by  an  amendment  of  his 
petition  changing  the  suit  to  one  of  trespass 
to  try  title,  resume  as  against  appellees,  who 
had  answered  tbe  suit,  tbe  right  he  bad 
abandoned. 

The  complaints  made  by  appellant,  based 
on  tbe  action  of  the  court  In  refusing  on  his 
motion  to  dismiss  the  suit,  and  refusing  to 
submit  to  the  jury  an  Issue  as  to  whether  he 
had  reacquired  title  to  the  land  by  force  of 
statute  of  limitations  after  he  conveyed  It 
to  bis  wife,  Thursday,  are  believed  to  be 
without  merit  when  considered  with  refer- 
ence to  the  record. 

The  conveyance  to  appellant's  wife,  Thurs- 
day, was  of  "200  acres  off  of  tbe  north  end 
of  the  tract"  Appellant's  suit  was  for  the 
entire  tract,  alleged  to  contain  213  acres. 
The  decree  of  the  court  directed  a  partition 
of  the  213  acres.  As  the  entire  tract  before 
the  conveyance  by  appellant  to  bis  wife, 
Thursday,  was  a  part  of  his  separate  es- 
tate, no  reason  Is  apparent  why  he  was  de- 
nied a  recovery  of  the  part  of  the  tract  not 
conveyed  by  his  deed  to  his  said  wife.  There- 
fore the  judgment  will  be  so  reformed  as  to 
adjudge  a  recovery  by  him  of  that  part,  and 
a  partition  between  him  and  appellees  of  the 
200  acres  off  the  north  end  of  the  tract  only ; 
and,  as  so  reformed,  it. will  be  affirmed,  and 
the  cause  will  be  remanded,  so  that  tbe  200 
acres  may  be  partitlcmed  as  directed  In  the 
Judgment. 
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HOUSTON  &  T.  O.   R.   CO.  ▼.   DIAMOND 

PRESS  BRICK  CO.    (No.  iei4.) 

(Court  of  CiTil  Appeals  of  Texas.     Texarkana. 

May  18,  1916.     Rehearing  Denied 

June  16,  1»16.) 

iNDKicNiTT  «=»9(l)—CoN8TBTTonorf— Scope  or 

Liability. 
A  contract  by  which  defendant  agreed  to 
pay  all  coats  of  spur  trad^  and  release  the  rail- 
road from  liability,  loss,  or  damage  by  fire, 
whether  caused  by  negligence  of  the  road  or  not, 
and  "to  save  the  road  harmless  from  all  claims 
for  damages  growing  out  of  construction,  main- 
tenance, or  operation  of  the  spur,"  and  to  re- 
imburse the  road  for  amounts  paid  b^  it  for 
such  claims,  did  not  render  defendant  liable  for 
loss  due  to  the  railroad's  negligence,  except  losis 
by  fire,  bo  that  the  road,  having  paid  a  judg- 
ment lor  personal  injuries  on  the  spur,  could 
not  recover  fronp  defendant,  although  the  lan- 
guage of  the  contract  was  broad  enough  to  cot> 
er  such  liatHlity,  but  was  inequitable  and  bur- 
densome. 

[Bd.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  {  16;    Dec.  Dig.  <8=99(1).] 

Appeal  from  District  Court,  Bills  County; 
F.  L.  Hawkins,  Judge. 

Action  by  the  Houston  &  Texas  Central 
Railroad  Company  agaUist  the  Diamond 
Press  Brick  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

April  5,  1910,  appellant  and  appellee  enter- 
ed into  a  contract  as  follows: 

"This  agreement,  made  and  entered  into  by 
and  between  the  Houston  &  Texas  Central  Rail- 
road Company,  hereinafter  styled  party  of  the 
first  part,  and  Diamond  Press  Brick  Company, 
a  corporation  having  its  principal  office  in  the 
city  of  Ferris,  EUis  county,  Texas,  hereinafter 
styled  party  of  the  second  part,  witnesseth: 

"First  That  the  party  of  the  first  part  agrees 
and  binds  itself  to  furnish  the  rails  and  all  ma- 
terial and  labor,  except  that  hereinafter  stated,' 
for  and  to  construct  a  spur  track  not  exceeding 
1,130  feet  in  length,  in  city  of  Ferris,  Ellis 
county,  Texas.  The  said  spur  track  to  connect 
with  the  main  track  of  the  party  of  the  first 
part  and  to  extend  in  a  southerly  direction  on 
the  east  side  thereof  a  distance  of  1,130  feet 
as  represented  by  a  red  line  on  the  blueprint 
marked  'Exhibit  A'  hereto  attached  and  made 
a  part  hereof. 

"Second.  The  party  of  the  second  part  agrees 
to  procure  the  right  of  way  for  said  spur  track, 
including  any  and  all  ordinances,  and  county 
or  municipal  permits,  without  cost  or  expense 
to  the  party  of  the  first  part.  The  title  to  said 
right  of  way  and  the  rights  and  permits  so 
granted  to  be  vested  in  tie  party  of  the  first 
part,  its  successors  or  assigns. 

"Third.  The  party  of  the  second  part  agrees 
to  do  the  necessary  grading,  furnish  the  switch 
and  cross-ties,  and  also  expressly  agrees  to  re- 
imburse the  party  of  the  first  part  for  all 
amounts  expended  by  it  for  rail,  labor,  and  oth- 
er material  used  in  constructing  said  track,  but 
it  is  understood  that  the  material  in  said  track, 
when  completed,  shall  be  owned  by  the  party  of 
the  first  part,  together  with  the  entire  control 
of  same,  and  the  party  of  the  first  part  hereby 
reserves  the  right,  and  is  duly  authorized  when- 
ever, or  at  any  time,  it  should  seem  proper  or 
deem  it  necessary,  for  any  reason  whatever,  and 
without  let  or  hindrance  from  sold  party  of  the 
second  part,  to  take  up  and  remove  the  said  spur 
track  and  all  material  used  in  its  construction, 
and  without  being  held  liable  to  the  party  oi 
the  second  part  for  any  damages  resulting  there- 
from. 


"Fourth.  It  is  agreed  and'trnderstood  that  the 
said  party  of  the  second  part  shall  bear  the 
expense  of  keeping  the  said  spur  track  in  good 
condition,  and  that  it  will,  upon  receipt  of  Dills 
therefor,  promptly  reimburse  the  party  of  the 
first  part  for  any  and  all  expenses  incurred  by 
it  for  material  and  labor  furnished  in  making 
such  repairs  as  moy  be  necessary  to  keep  the 
said  spur  trac^  In  first-class  condition. 

"Fifth.  It  is  further  agreed  and  unden^tood 
that  the  party  of  the  second  part  is  to  become 
liable  for  ears  placed  or  upon  the  above-describ- 
ed track  for  its  use  and  Benefit,  whether  such 
cars  are  owned  by  the  party  of  the  first  part  or 
other  railroad  companies,  and  in  the  event  of 
their  damage  or  destruction  by  fire,  or  from  any 
other  cause  growing  out  of  the  making  of  this 
agreement,  the  said  party  of  the  second  part 
shall  pay  all  bills  for  audi  damage  or  destruc- 
tion upon  presentation  thereof:  Provided,  that 
where  cars  consigned  to  or  intended  for  the  use 
of  others  than  the  party  of  the  second  part  and 
at  its  request  are  placeid  upon  said  spur  track, 
the  party  of  the  second  part  shall  be  responsible 
for  said  cars  the  same  as  if  they  were  consigned 
to  or  placed  on  said  spur  track  for  its  use  and 
benefit 

"Sixth.  It  is  further  agreed  and  understood 
between  the  parties  hereto  that  in  consideration 
of  the  convtaiient  facilities  afforded,  and  the 
benefits  inuring  to  the  party  of  the  second  part 
by  the  construction  of  said  spur  track,  that  the 
part^  of  the  first  part  is  hereby  released  from 
all  bability  on  account  of  any  loss  or  damage 
by  fire  to  the  property  of  the  party  of  the  sec- 
ond part,  or  to  the  prc^ierty  of  any  other  per- 
son which  may  be  in  the  care  or  control  of  the 
party  of  the  second  part,  in  any  car  or  cars  up- 
on said  spur  track,  or  in  any  building  now  or 
hereafter  erected  adjacent  to  said  spur  track, 
or  property  which  may  be  staked  or  stored  near 
the  same,  whether  such  damage  be  occasioned 
by  sparks  from  locomotives,  tie  negligence  of 
the  agents  or  employes  of  the  party  of  the  first 
part,  or  otherwise. 

"Seventh.  The  party  of  the  second  part  fur- 
ther agrees  and  obligates  itself  to  save  the  party 
of  the  first  part  harmless  from  any  and  all 
claims  for  damages  arising  from  any  cause 
whatever  growing  out  of  the  construction,  main- 
tenance, and  operation  of  said  spur  track,  in- 
cluding damages  for  injury  to  or  killing  of  stock 
belonging  to  the  party  of  tne  second  part,  its  em- 
ployes or  tenants,  whether  such  daim  is  made 
by  any  person,  firm,  corporation,  or  municipal- 
ity. The  party  of  the  second  part-further  agrees 
find  binds  itself  to  reimburse  the  said  party  of 
the  first  part  for  any  and  all  amounts  it  may  be 
compelled  to  pay  in  settlement  of  any  claim  for 
which,  under  the  terms  of  this  agreement,  the 
party  of  the  second  part  would  be  liable. 

"Eighth.  The  ri^ht  is  given  the  party  of  the 
first  part  at  any  time  to  make  use  of  snid  spur 
track  for  the  purpose  of  receiving  and  deUvenng 
freight  from  and  to  other  patrons,  to  spring 
other  spur  tracks  therefrom,  or  to  extend  the 
same:  Provided,  such  use  of  the  spur  track  or 
any  extension  thereof  shall  not  unnecessarily 
interfere  with  the  said  party  of  the  second  part 
in  the  enjo^ent  of  the  benefits  of  said  spur 
track:  Provided  further,  that  the  party  of  the 
second  part,  in  event  of  loss  or  damage  to  cars 
and  their  contents,  shall  only  be  liable  for  those 
which  have  been  placed  on  said  spur  track,  or 
any  extension  thereof,  for  its  use,  and  those 
placed  at  its  request  ss  contemplated  in  article 
fifth  hereof. 

"Ninth.  In  ev«it  the  said  spur  track  should  be 
extended  or  other  track  sprung  therefrom  the 
party  of  the  first  part  agrees  to  refund  to  the 
party  of  the  second  part  the  proportionate 
amount  expended  by  the  party  of  the  second 
part  for  right  of  way  and  material  and  labor 
furnished  by  it  on  so  much  of  the  track  as  may 


4tS9For  other  cases  see  same  topic  and  KBY-NUMBHR  in  all  Kay-Numbered  Digests  and  Indexes 
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be  nind  In  common  \Hth  otfaers,  such  propordona 
to  be  on  a  baaiB  of  the  number  of  industries 
■erved  or  benefited  by  the  said  spur  track,  and 
the  expense  of  the  repairs  to  said  track  shall  be 
proportioned  in  the  same  manner." 

It  appears  from  the  pleadings  that  the 
spur  track  constructed  by  appellant  in  ac- 
cordance with  Its  tindertaklng  In  the  first 
paragraph  of  the  contract  crossed  a  public 
road.  In  January,  1913,  one  Hamilton  sus- 
tained injury  to  his  person,  which  he  claim- 
ed was  due  to  the  negligent  failure  of  appel- 
lant to  keep  the  crossing  orer  the  road  In 
proper  condition.  He.  sued  appellant,  and  re- 
covered judgment  against  it  for  $1,430,  which 
It  paid.  Appellant  then  brought  this  suit 
against  appellee  to  recorer  of  it  the  $1,430 
paid  Hamilton,  predicating  liability  as  claim- 
ed against  It  on  Its  undertaking  in  the  sev- 
entb  paragrapb  of  the  contract  Appellee 
excepted  to  the  petition,  on  the  eround:  (1) 
That  It  sMieaied  from  the  allegations  there- 
in that  appdlee  was  a  corporation,  and  did 
not  appear  It  was  authorized  to  contract  as 
charged;  (2)  that  It  appeared  from  said  al- 
legations that  the  Injury  to  Hamilton  was 
due  to  appellant's  failure  to  properly  main- 
tain the  spur  track;  and  (?)  If  the  contract 
should  be  construed  as  binding  It  to  Indem- 
nify appdUmt  against  the  consequences  to 
third  persons  of  its  own  negligence,  that  ap- 
pdlee  was  without  power  to  so  bind  Itself. 
Answering  the  petition,  appellee  set  out  the 
c«B>tra£t  in  full,  and  alleged,  among  other 
things,  that  it  was  incorporated  under  the 
laws  of  Texas  "for  the  transaction  of  any 
manufacturing  business,  and  the  purchase 
and  sale  of  goods,  wares,  and  merchandise 
used  for  such  business,  and  that  as  a  mat- 
ter of  fact  its  business  is  and  always  has 
been  the  manufacture  and  sale  of  brick,  and 
that  as  such  corporation  It  was  not  author- 
ized to  enter  Into  any  such  contract"  In 
reply  appellant  admitted  the  contrajct  to  be 
as  alleged  by  appellee,  and  that  appellee  was 
a  corporation,  and  "was  organized,  among 
other  things,  for  the  manufacture  of  brick." 
Appellant  then  alleged  that  the  spur  track 
was  useful  and  necessary  to  appellee's  busi- 
ness as  a  manufacturer  of  brick,  and  there- 
fore that  it  had  a  right  to  contract  as  It 
did,  and  further  that  appellee  had  enjoyed 
the  use  of  the  track  for  a  long  time,  and 
was  estopped  from  asserting  that  the  con- 
tract under  which  It  had  use  of  same  was 
ultra  ^res.  The  trial  court  was  of  opinion 
it  appeared  from  the  pleadings  that  appe- 
lant was  not  entitled  to  recover  on  the  con- 
tract as  it  sought  to,  and,  sustaining  excep- 
tions to  the  petition  and  a  motion  by  ap- 
pellee that  "the  nncontroyerted  facts  alleged 
in  its  answers,  original  and  supplemental, 
especially  its  allegations  as  to  the  contract 
between  it  and  plaintiff,  be  taken  as  con- 
fessed," rendered  Judgment  that  appeUant 
take  nothing  by  its  suit 
188  S.W.-8 


Jno.  T.  Garrison,  of  Hoiiston,  and  John  H. 
Sharp,  of  Ennls,  for  appellant  Q.  O.  QroiJei 
of  Waxahachle,  for  appellee. 

WILL80N,  C.  J.  (after  stating  the  facts 
as  above).  It  appeared  from  the  pleadings 
that  the  recovery  sought  by  appellant  was 
of  a  sum  It  had  to  pay  Hamilton  because  of 
its  negligence  resulting  in  Injury  to  his  per- 
son. The  correctness  of  the  court's  ruling 
therefore  may  be  said  to  depend  upon  the 
answers  which  eAould  be  made  to  these  ques- 
tions: (1)  Did  It  appear  that  appellee  under- 
took by  the  contract  declared  upon  to  bind 
Itself  to  Indemnify  appeUant  against  llabil-. 
ity  for  personal  Injury  to  a  third  person  due. 
to  appellant's  own  negligence?  (2)  If  it  did, 
then  did  it  so  bind  itself,  or  was  its  under- 
taking ultra  Tires? 

The  contract  should  not  be  so  construed 
"as  to  render  It  oppressive  or  inequitable  as 
to  either  party,  or  so  as  to  place  one  of  the 
parties  at  the  mercy  of  the  other,  unless  it 
is  clear  that  such  was-  tbelr  manifest  lur 
tentlon  at  the  time  &e  acseement  was 
madew"  2  Elliott  on  Contracts,  i  £621.  It 
is  plain  that  If  tlie  contract  Should  be  con- 
strued' as  binding  appellee  to  Indemnify  ap- 
pellant against  the  consequenoe  of  its  own 
negligence,  It  would  place  appellee  at .  th.9. 
mercy  of  appellant  and  easily  could  be  made 
to  operate  oM>res8lvely  and  inequitably 
against  it  Therefore  it  should  not  be  held 
to  have  that  effect,  unless  It  is,  clear  from, 
its  language  that  the  partlies,  when  tbey 
made  It  Intended  It  to  operate  that  way.  It 
will  be  noted  that  by  the  terms  of  the  con- 
tract the  spur  track  was  to  be  constructed 
by  appellant  but  wholly  at  appellee's  ej;- 
pense,  and  when  constructed  was  to  become, 
and  be  appellant's  property,  and  UUd<3'  Usi 
"entire  control."  Appellant  was  to  de>ter- 
mlne  when  and  how  It  should,  be  r^>alred, 
and  have  such  repairs  made  as  were  neces- 
sary to  keep  it  in  "flrst-class  condition,"  but 
at  appellee's  expense.  Appellant  was  to  be 
released  frQm>  all  liability  on  account  of 
loss  by  fire  of  property  belonging  to  appellee 
or  in  its  care  or  control,  etc.,  whether  such 
liability  was  due  to  negligenoe  of  its  .agents 
or  employes,  "or  otherwise."  Harsh  and  in- 
equitable as  the  terms  stated  appeal;  to  be,. 
It  is,  manifest  from  the  language  used  that 
the  parties  intended  so  to  bind  themselves. 
But  that  they  intended  by  the  seventh  para- 
graph In  the  Instrument  to  bind  appellee  to 
Indemnify  appeUant  against  the  consequenc- 
es of  its  negligence  resulting  from  other 
causes  than  flre  Is  not  at  all  manifest.  On 
the  contrary,  the  reasonable  meaning  of  that 
paragraph,  construed  with  the  one  preced- 
ing It  Is  that  appellant  was  not  to  be  liable 
for  damages  caused  by  Are  due  to  Its  neg- 
ligence, and  was  to  be  saved  harmless  from 
any  and  all  other  claims  for  damages  against 
it  not  based  on  its  negligence,  "growing  out 
of  the  construction,  maintenance,  and  oi)era- 
tion  of  said  avur  track."    To  construe  it  as 
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meaning  that  ajypellee  was  to  Indemnify  ap- 
pellant against  liability  to  third  persons  for 
personal  Injuries  to  them  resulting  from  Its 
negligence  In  the  construction,  maintenance, 
and  operation  of  the  track,  we  think  would 
be  unreasonable.  "Every  presnmptlon,"  said 
the  court  In  Mynard  t.  Syracuse,  etc.,  R.  B. 
Co.,  71  N.  Y.  180,  27  Am.  Bep.  28,  "Is  against 
an  Intention  to  contract  for  Immunity  for 
not  exercising  ordinary  diligence  in  the 
transaction  of  any  business,  and  hence  the 
general  rule  is  that  contracts  will  not  be  so 
construed,  unless  expressed  in  unequlTOcal 
tettns."  There  is  no  doubt  the  language  of 
paragraph  7  is  broad  enough  to  bind  appel- 
lee to  indemnify  appellant  against  the  con- 
sequences of  its  own  negligence,  but  it  is  not 
believed  It  should  be  construed  as  manifestly 
showing  the  intention  of  the  parties  to  have 
been  that  it  should  so  operate.  "When  gen- 
eral words,"  said  the  court  In  the  case  cited, 
"may  operate  without  including  the  negli- 
gence of  the  carrier  or  his  servants,  it  will 
not  be  presumed  that  it  was  intended  to  In- 
clude if  And  see  Perry  v.  Payne,  217 
Pa.  252,  06  Atl.  553,  11  U  B.  A.  (N.  S.)  1173, 
10  Ann.  Caa.  589;  Mitchell  v.  Bailway  Co., 
124  Ky.  146,  74  S.  W.  216;  Bailway  Co.  v. 
Oomell,  64  Hon.  292,  7  N.  X.  Supp.  567;  6 
B.  C.  L.  727;  6  Elliott  on  Contracts,  |  4007 ; 
22  Cyc.  85.  If  appellee  could  bind  itself  to 
do  so,  the  words  used  In  paragraph  7  of  the 
contract  undoubtedly  operated  to  bind  it  to 
indemnify  appellant  against  any  liability  it 
might  incur  in  the  construction,  mainte- 
nance, and  operation  of  the  spur  track  not 
due  to  its  negligence.  Such,  we  think, 
should  be  held  to  have  been  the  intention  of 
the  parties.  Having  reached  this  conclusion, 
it  is  not  necessary  to  determine  whether 
the  contract  was  ultra  vires  as  to  appellee 
or  not. 
The  Judgment  is  affirmed. 


MISSOURI,  K.  &  T.  BY.  CO.  OF  TEXAS  ▼. 
CORNELIUS.     (No.  1628.)* 

(Court  of  Civil  Apneals  of  Texas.    Texarkana. 

June  1,  1010.    Rehearing  Denied 

Jane  16, 1916.) 

1.  CoNTrwTJANCE  <S=>34— Absence  of  Witness 
—Admission  That  Abeunt  Witness  wnj. 
Testift  as  Aixeoed. 

The  mere  admission  that  an  absent  witness 
would.  If  present,  testify  to  the  facts  set  out  in 
an  application  for  a  continnance  Is  no  sufficient 
reason  for  refusing  a  continuance. 

[Ed.  Note. — For  other  cases,  see  CJontinuance, 
Cent.  Dig.  i  114;   Dec.  Dig.  «=934.] 

2.  Continuance  «=>25— Absence  or  Witness 
— Matebiauty  of  Testimony. 

Tile  refusal  of  a  continuance  to  secure  the 
attendance  of  absent  witness  who  would  testify 
that  plaintiff's  condition  was  due  to  injury  re- 
ceived prior  to  entering  defendant's  employ  held 
not  error,  where  on  the  trial  defendant's  wit- 
nesses testified  that  plaintiff  was  suffering  from 
no  injury,  and  that  at  the  time  he  entered  de- 


fendant's employ  a  thorough  physical  examina- 
tion diaclosed  no  Injury. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  I  73 ;  Dec.  Dig.  <S=>25.] 

3.  Appsai,  and  Ebbob  ®=9l043(7)— Habmucss 
Erhob— Refusal  of  Continuance. 

Defendant  cannot  complain  of  error  in  refus- 
ing a  continuance  to  take  the  deposition  of  an 
absent  physician,  where  with  the  consent  of 
plaintiff  such  ph;^sician's  written  certificate  was 
used  before  the  jury ;  the  only  substantial  dif- 
ference between  that  and  a  deposition  being  that 
the  former  was  not  under  oath. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4121;  Dec  Dig.  «=3l043 
(7).] 

4.  Appeal  and  Ebbob  «=3l058(2)— Habiojcss 
Ebbob — Exclusion  of  Bvidencb  Covbbbd 
BT  Othxb  Tebtimont. 

Refusal  to  permit  defendant's  physidan  to 
state  "whether  in  bis  opinion  the  complaints  of 
pain  made  by  plaintiff  during  a  physical  exam- 
ination were  real,  or  whether  he  was  suffering 
from  pain  or  just  complaining,"  held  not  preju- 
dicial error,  where  other  testimony  of  such 
physician  folly  answered  the  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4195,  4201 ;  Dec  Dig.  «S=> 
1058(i).] 

6.  New  Teial  «=»44(3)  —  Misconduct  of 
Jubt— DiscussiNo  Impbopeb  Issues — Evi- 

DBNO— S  V  FFICIEN  CT. 

Evidence  of  miscondnct  of  jury  in  diacnssing 
improper  issues  during  consideration  of  case 
held  not  sufficient  to  require  the  verdict  to  be 
set  aside  and  a  new  trial  granted. 

[Ed.  Note. — ^For  other  cases,  see  New  Trial, 
Cent  Dig.  U  82-84;    Dec.  Dig.  «s»44(3).] 

Appeal  from  District  Court,  Hunt  (bounty ; 
A.  P.  Dohoney,  Judge. 

Action  by  John  Cornelius  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  the  defendant 
appeals.     Affirmed. 

Chas.  C.  Huff,  of  Dallas,  and  Dinsmore,  Mc- 
Mahan  &  Dinsmore,  of  Greenville,  for  appel- 
lant. Evanq  &  Shields,  of  Greenville,  for 
appellee. 

HODGES,  J.  This  appeal  is  from  a  Judg- 
ment In  favor  of  the  appellee  for  $11,000  as 
damages  for  personal  Injuries.  In  his  peti- 
tion it  was  alleged  that  appellee  had  been 
employed  by  the  appellant  as  a  fireman,  but 
was  later,  and  at  the  time  of  the  injury,  per- 
forming the  duties  of  an  engine  watchman  at 
McKinney,  Tex. ;  that  the  locomotive  he  was 
watching  ran  between  McKinney  and  Green- 
ville, and  was  laid  over  at  night  at  the  for- 
mer place;  that  his  duties  required  him  to 
remain  in  and  on  and  about  the  engine 
through  the  night,  for  the  purpose  of  watch- 
ing it,  and  also  to  go  upon  the  tender  and 
shovel  coal  to  the  front,  and  to  build  a  fire 
and  have  steam  up  in  the  morning;  that 
there  was  situated  on  the  engine,  on  the  left- 
hand  corner  of  the  tender,  a  water  cooler,  set- 
ting on  a  wooden  box ;  that  during  the  night, 
and  while  in  the  performance  of  his  duties, 
appellee  was  passing  from  the  tender  to  the 
engine  cab,  and  placed  his  hand  on  the  water 


^ssFor  otber  oases  see  aams  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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box  to  steady  bimself,  when  the  water  twx, 
being  tinfastened,  "toppled  and  cavised  the 
plaintiff  to  faU  to  tbe  ground";  tbat  the  fall 
resnlted  In — 

"bruiaiog  and  lacerating  the  mtncleo,  nerves,  lig- 
aments of  the  Inmbar,  sacral,  and  dorsal  region 
of  the  back,  and  bruising  and  lacerating  the 
cartilage  along  and  between  the  bones  of  the 
spinal  colomn,  and  injuring  and  bruising  and 
contusing  the  covering  and  the  substance  of  the 
spinal  cord  and  the  nerves  that  lead  oft  there- 
from." 

Tbe  negligence  alleged  was  tbe  failure  to 
hare  the  water  cooler  securely  fastened.  The 
appellant  filed  Its  answer  at  a  time  when  the 
act  of  March  3,  1913,  was  in  force,  and  re- 
plied spedflcally  to  each  allegation  In  the  pe- 
tition, and  by  other  special  pleas.  The  ap- 
pellant aamltted  that  tbe  appellee  at  tbe 
time  alleged  was  in  Its  employ  as  alleged; 
admitted  tbat  tbe  location  of  tbe  water  cool- 
er and  box  was  as  stated,  but  alleged  tbat  It 
was  placed  there  by  the  enginemen  for  their 
convenience,  and  not  by  defendant;  tbat  the 
box  was  fastened  by  a  wire  passing  around 
it  which  held  It  firmly  in  position.  It  aver- 
red tbat  it  the  plaintiff  was  injured  as  al- 
leged it  was  the  result  of  bis  own  negli- 
gence. It  denied  spedScally  all  tbe  allega- 
tions of  Injury,  averring  tbat  tbe  plain- 
tiff was  an  able-bodied  man  and  then  in  good 
condition.  A  trial  before  a  jury  resulted  in 
the  verdict  above  mentioned. 

At  tbe  first  term  of  tbe  court  after  tbe  suit 
was  filed  the  appellant  applied  for  a  con- 
tinuance, for  the  purpose  of  procuring  tbe 
testimony  of  Dr.  W.  N.  Lemmon,  whose 
residence,  it  was  alleged,  was  in  Manilla, 
Philippine  Islands.  According  to  tbe  aver- 
ments of  the  application,  the  appellant  de- 
sired to  take  the  deposition  of  this  wit- 
ness and  by  bim  prove  the  following  facts: 

"That  he  examined  the  plaintiff,  John  Cor- 
nelius, under  the  name  of  J.  E.  Cornelius,  on 
the  22d  day  of  November,  1907,  and  that  at 
that  time  he  found  a  rigidity  of  tbe  left  lumbar 
muscles,  intensely  tender  or  painful;  pain  also 
over  corresponding  vertebrse;  these  conditions 
being  produced  by  a  rupture  of  the  erector 
spinal  muscle.  The  right  side  of  correspond- 
ing area  on  opposite  side  of  spine  was  flaccid. 
Analysis  showed  specific  gravity  1,020 ;  alkaline 
reaction;  no  sugar;  no  albumen;  that  12  or 
15  days  after  this  first  examination,  on  examin- 
ing the  urine,  he  found  specific  gravity  1,030, 
sugar  2  per  cent,  or  2  grains  to  each  ounce  of 
orine,  wnich  condition  persisted  after  the  said 
witness  made  the  third  examination.  Tbat  the 
condition  of  the  plaintiff's  spine  was  such  at 
that  time  that  in  the  said  witness'  judgment  it 
would  affect  the  plaintiff's  back  as  long  as  he 
lived,  and  that  it  was  the  opinion  at  that  time 
that  tbe  diabetic  condition  the  plaintiff  was 
then  in  would  eventually  cause  his  death  if  all 
worry  was  not  eradicated,  and  his  diet  did  not 
dear  the  sugar  from  his  urine,  which  in  the 
witness'  judgment,   was  exceedingly   doubtful." 

A  written  certificate,  signed  by  Or.  Lem- 
mon, and  which  furnished  tbe  basis  of  tbe  ap- 
plication, was  appended  as  an  exhibit  to  the 
motion  for  a  continuance.  Tbe  action  of  the 
court  In  oTermling  this  motion  la  the  first 
assigned  error.  The  bill  of  exceptions  re- 
served contains  the  following  recital  as  to 


the  conditions  under  which  this  ruling  was 
made: 

"After  the  application  for  continuance  and 
the  contest  thereof  were  presented  and  read  to 
the  court,  plaintiff's  counsel  announced  in  open 
court  that  the  plaintiff  would,  in  avoidance  of 
the  application  for  a  continuance,  admit  that 
Dr.  Lemmon  would,  if  his  testimony  should  be 
taken,  testify  that  he  examined  the  plaintiff  in 
1907,  as  Is  set  out  in  the  copy  of  a  statement 
by  Dr.  W.  N.  Lemmon  dated  December  18,  1907, 
and  attached  to  the  application  for  a  continu- 
ance, and  that  it  was  true  that  this  statement 
was  the  opinion  of  Dr.  Lemmon;  that  it  was 
true  that  he  pave  it  as  his  honest  opinion  of  the 
man's  condition  on  the  18th  day  of  December, 
1907,  and  that  he  would  so  testify.  Whereupon 
the  court  asked  plaintiff's  attorneys  if  they 
would  permit  defendant  to  read  to  the  jury  the 
copy  of  the  statement  of  Dr.  Lemmon  attached 
to  the  application  for  a  continusQce;  that  tbe 
plaintiff's  attorneys  announced  that  they  would 
consent  that  the  defendant  might  so  use  the 
copy,  whereupon  the  court  stated  that,  in  view 
of  plaintiff's  admission  and  agreement,  he  would 
overrule  the  motion  for  the  application  for  a 
continuance." 

It  appears  from  tbe  statement  of  facts  be- 
fore us  tbat  tbe  appellant  afterwards  did  in- 
troduce in  evidence  the  written  statement 
referred  to.  Appellant  contends,  however, 
that  the  admissions  made  by  the  appellee 
and  tbe  use  of  this  statement  did  not  supply 
tbe  full  value  of  the  evidence  it  expected  to 
secure  from  the  deposition  of  Dr.  Lemmon, 
and  therefore  the  refusal  of  tbe  court  to 
grant  the  continuance  appUed  for  was  re- 
versible error. 

[1}  It  is  well  settled  tbat  merely  admit- 
ting that  an  absent  witness  would,  if  present, 
testify  to  the  facts  set  out  in  an  application 
for  a  continuance  does  not  furnish  a  legal 
reason  for  refusing  to  grant  the  contlnnance. 
If  tbe  testimony  in  such  instances  is  ma- 
terial, the  party  desiring  to  use  tbe  witness 
lias  tbe  right  to  all  the  benefit  that  may  re- 
sult from  the  presence  of  tbe  witness  in  tes- 
tifying under  oath  before  tbe  jury.  This  is 
based  upon  the  common  experience  which 
teaches  tbat  testimony  given  orally  in  the 
presence  of  a  court  or  jury  is  often  far  more 
impressive  than  tbe  same  facts  presented  in 
tbe  usual  manner  by  an  agreement  reduced 
to  writing  or  formally  stated  by  the  attor- 
neys. 

[2]  But  the  first  question,  and  tbe  one 
which  seems  to  be  decisive  in  this  instance. 
Is  this:  Was  the  testimony  material,  and  is 
It  probable  tbat  It  would  have  led  to  tbe  ren- 
dition of  a  different  verdict  had  it  been  In- 
troduced in  the  form  desired  by  the  appel- 
lant? It  Is  evident  tbat  the  only  purpose  of 
this  testimony  was  to  prove  that  the  appel- 
lee was  injured  in  his  back  in  1907,  about 
eight  years  prior  to  tbe  time  he  now  claims  to 
have  been  Injured,  and  tbat  this  old  injury 
was  tbat  from  which  be  was  suffering  at  tbe 
time  of  the  trial.  In  other  words,  tbe  testi- 
mony of  Dr.  Lemmon  was  to  be  used  to  dis- 
prove the  existence  of  the  injury  sued  for. 
During  the  progress  of  the  trial  the  appellee 
was  examined  in  tbe  presence  of  the  jury  by 
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%#o  phystdans  adected  by  the  appellant 
Both  of  these  thereafter  testified  that  they 
ft>nnd  no  evidence  of  any  Injary  whatever, 
and  their  testimony  clearly  Indicated  that  the 
appellee  was  then  feigning  Injury.  Two  oth- 
er pbyslctanB,  caQed  by  the  appellee,  tes- 
tified that  he  was  Injured.  These  physi- 
cians stated  that  In  examinations  made  pre- 
vious to  the  trial  they  found  discoloration 
on  the  small  of  the  badk,  in  the  Itimbar 
region,  where  the  appellee  cdmplained  he  felt 
pain.  They  also  testified  that  his  accelerat- 
ed pulse  rate  under  pressure  Indicated  that 
the  pain  was  real  and  not  feigned.  There 
was  other  testimony  Introduced  by  the  appel- 
lant which  tended  to  corroborate  Its  experts 
above  referred  to.  In  other  portions  of  the 
appellant's  brief  it  now  insists  that  the  ver- 
dict rendered  was  unsupported  by  the  evi- 
dence, one  reason  being  that  the  great  weight 
of  the  evidence  shows  that  the  appellee  was 
not  suffering  from  any  injury  at  the  time  of 
the  trial!  It  is  made  clear  that,  according 
to  appellant's  contention,  the  appellee  was 
soflerlng  from  no  injury,  and  even  the  con- 
ditions about  which  Dr.  Lemmon  would  testi- 
fy liad  entirely  disappeared  at  the  time  of 
the  triaL  The  appellee  testified  that  when  he 
applied  for  work  under  the  appellant,  Dr. 
Cantrell,  appellant's  examining  physician, 
gave  him  a  thorough  examination,  and  found 
no  objection  to  his  physical  condition.  Dr. 
Cantrell  also  testified  upon  the  trial,  and  did 
not  deny  that  statement.  The  Issue  seemed 
to  be,  was  the  appellee  at  the  time  Of  trial 
suffering  from  any  injury  at  all?  not  wheth- 
er the  injury  of  which  he  complained  was  an 
old  one  or  new.  In  view  of  the  facts  upon 
which  the  verdict  must  rest,  we  are  of  the 
opinion  that  the  testimony  of  Dr.  Lemmon, 
had  it  l>een  admitted,  would  not  have  diang- 
ed  the  result  of  the  triaL 

[3]  But  even  if  it  were  otherwise,  the  ap- 
pellant is  not  now  in  an  attitude  to  complain 
of  the  failure  to  secure  Dr.  I«mmon's  deposi- 
tion. Upon  the  trial  It  used  the  written 
statement  theretofore  made  by  Dr.  Lemmon, 
and  thus  got  before  the  jury  the  very  facts 
which  it  expected  to  prove  by  taking  his  dep- 
osition. The  only  substantial  difference  be- 
tween this  statement  and  the  deposltioD  it 
exi)ected  to  secure  was  that  the  statement 
was  not  sworn  to,  and  the  deposition  would 
have  been.  It  is  not  likely  that  a  Jury  would 
have  attached  such  Importance  to  the  for- 
malities of  an  oath  and  would  have  given  the 
deposition  more  credence  than  it  did  th6  cer- 
tificate admitted  upon  the  triaL  There  was 
no  reversible  error  in  overruling  the  aiq;>lica- 
tion  for  a  continuance. 


[4]  Dr.  Oantrell  was  oim  of  the  phystdana 
selected  by  the  appellant  to  examine  the  ap- 
pellee In  the  presence  of  the  Jury.  Daring 
the  course  of  his  examination  be  testified  as 
follows: 

"I  do  not  find  a  single  objective  symptom  tliat 
shows  he  has  been  injured  in  his  back.  I  took 
his  pulse  rate  after  I  made  the  examination ;  it 
was  about  SS.  From  the  examination  I  have 
made  of  this  man  I  do  not  think  he  is  now  suf- 
fering from  any  injury  in  his  back;  that  is  my 
judgment  If  the  examination  had  caused  him 
pain  to  any  marked  degree,  I  think  his  pulse 
rate  would  have  been  higher  than  what  I  found 
it  to  be.  I  did  not  find  any  evidence  of  pain  in 
the  pulse  rate;  it  was  not  present  If  there 
had  been  pain,  I  would  have  found  a  rigidity  of 
the  muscles;  that  is,  when  I  pressed  hia  back, 
if  it  had  produced  pain,  the  muscles  would  have 
contracted ;  the  muscles  would  have  guarded 
against  the  pam,  like  anything  dse  in  the  body 
contracting  to  protect  the  parts.  If  a  man  is  in- 
jured in  the  back  such  as  will  produce  pain  un- 
der pressure,  it  is  a  very  marked  symptom  that 
the  pressure  will  increase  the  nulse  rate.  If 
you  make  pressure  over  the  point  of  location  of 
the  pain,  if  the  injuiy  is  reaL  it  will  increase 
the  pulse  rate." 

Counsel  for  the  ai^eUant  asked  the  wit- 
ness to — 

"state  whether  or  not  in  his  opinion  the  com- 
plaints of  pain  made  by  the  appellee  during  the 
examination  were  real,  or  whether  he  was  suf- 
fering from  pain,  or  just  complaining." 

Upon  objection  the  court  refused  to  per- 
mit the  witness  to  answer  the  question,  and 
that  ruling  is  the  basis  of  another  assignment 
of  error.  The  manifest  purpose  Of  securing 
the  opinion  of  the  witness  in  this  instance 
was  to  Inform  the  jury  that  the  appellee  was 
not  in  fact  suffering  any  pain  at  the  time  the 
examination  was  made.  The  witness  had  al- 
ready made  that  as  clear  to  the  Jury  as 
was  necessary  under  the  circumstances.  Giv- 
ing his  opinion  would  have  been  but  a  sub- 
stantial reiteration  of  what  he  had  already 
stated.  If  the  appellee  complained  at  a  time 
when  he  was  suffering  no  pain,  the  Inference 
that  he  was  feigning  is  irresistible.  The  rul- 
ing of  the  court  is  not  therefore  such  error 
as  would  require  a  reversal  of  the  case. 

[S]  It  is  also  Insisted  that  the  court  should 
have  granted  a  new  trial  because  of  the  mis- 
conduct of  the  jury  in  discnssing  Improper 
issues  during  the  consideration  of  the  case. 
The  court  made  what  appears  to  us  a  thor- 
ough inquiry  into  this  alleged  misconduct 
and  the  evidence  adduced  Justified  the  concln- 
slon  that  there  was  not  such  misconduct  as 
required  him  to  set  aside  the  verdict 

There  are  other  assignments  of  error,  all 
of  which  have  been  fuller  considered,  but  it  Is 
not  necessary  to  notice  them  in  detail. 

The  Judgmoat  of  the  district  court  is  af- 
firmed. 
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GABVIN  et  ux.  ▼.  OABVIN  et  aL    (No,  1621.) 

(Cioiirt  of  Otvil  Appeals  of  Texas.    Tezarkana. 

June  15. 1916.) 

1.  VENDOB  and  PtrBCRASXB  «B926&— DEFAtTLT 
JUDOMSNT— BmiXDIKS  OF  VENDOR. 

When  a  purchaser  of  land  defaults  In  the 
pajrment  of  the  purchase  price,  the  vendor  may 
elect  to  sue  on  the  note  and  foreclose  his  lien, 
or  to  ane  for  the  land  itself. 

[Ed.  Note.— For  other  caaee,  see  Vendor  and 
Purchaser,  Cent  Dig.  g§  T69-763;  Dec.  Dig. 
«S3269.] 

2.  Yendob  and  Pdbchasbb  $=>280(1)  —  Db- 

TAXna   PUBCHASSBr-REUBDIES    01'    VENDOR— 

EixcnoN. 

A  suit  to  foreclose  a  vendor's  lien  for  the 
unpaid  purchase  price  of  land  is  not  such  an 
election  of  remedies  as  will  prevent  the  vendor 
from  amending  his  petition  and  asking  for  a 
recovery  of  tlie  land. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |S  784,  785,  789;  Dec. 
Dig.  «=»280(1).] 

3.  Vbnoob  AND  Pttbohawb  «=>299(3)— Pcb- 
chaseb'b  Dbfat7LiI^Rek£Dies  of  Venoob— 
Plkadino. 

The  vendor's  right  to  recover  land  for  the 
purchaser's  default  in  the  payment  of  the  pur- 
chase price  is  not  dependent  on  a  plea  of  limi- 
tations by  the  purchaser  to  a  recovery  on  the 
purchase-money  note,  and  therefore  the  pur- 
chaser may  withdraw  the  plea  of  limitation  and 
plead  facts  showing  himself  entitled  to  retain 
the  land  by  paying  the  balance  due  thereon. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  g  841;  Dec.  Dig.  9=> 
299(3).] 

4.  Vbndob  and  Pubohaseb  4s>299(3)  —  De- 
fault   JUDOHENT— RXMEDIEB    OF    VBNDOB— 

Pixadino. 
In  an  action  by  vendor  for  the  recovery  of 
land,  evidence  held  sufficient  to  sustain  a  find- 
ing that  conveyance  by  vendor  was  not  in  trust 
and  that  default  of  purchaser  was  made  under 
such  circumstances  as  would  entitle  the  vendor 
to  a  foreclosure  for  the  amonnt  due,  but  not  a 
recovei7  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  841;  Dec.  Dig.  €=» 
299(3).] 

Appeal  from  District  Court,  Navarro  Coun- 
ty ;   H.  B.  DavlBS,  Judge. 

Action  by  Patrick  Garvin  and  wife  against 
Josepb  lii  Garvin  and  others.  From  a  Judg- 
ment for  plaintiffs,  both  plaintiffs  and  de- 
fendants appeal.    Affirmed. 

Patrick  Garvin  was  the  owner  of  255% 
acres  of  land,  and  he,  joined  In  the  deed  by 
his  vrtfe,  conveyed  the  tract  of  land  to  the 
appellee,  their  son,  on  June  15,  1895.  The 
deed  is  in  ordinary  form,  and  recites  the  con- 
■Ideratlon  to  be  the  assumption  of  an  oat- 
standing  vendor's  lien  note  in  favor  of  Chas. 
H.  Allyn,  and  a  further  sum  of  $2,280.80  evi- 
denced by  a  note  payable  12  years  after  date 
of  the  deed.  A  vendor's  lien  Is  expressly  re- 
served in  the  deed  to  secure  the  payment  of 
the  purchase  money.  On  February  21,  1914, 
the  appellants  brought  the  suit,  alleging  that 
the  title  was  conveyed  to  Joseph  L.  Garvin 
in  trust,  in  order  that  he  might  manage  and 
control  the  property,  and  they  prayed  that 
the  legal  title  be  placed  in  them  and  divest- 


ed out  of  the  defendant,  and  that  tlis  defend- 
ant be  declared  as  trustee  holding  the  title 
for  them.  In  the  alternative  the  plaintiffs 
alleged  that  they  executed  to  the  defendant 
a  deed  to  the  land,  and  stated  the  consider- 
ation, and  that  the  defendant  had  failed  to 
pay  same;  and  asked  for  judgment  for  tbe 
land  or,  in  the  alterna.tive,  for  the  amount  of 
the  note,  interest,  and  attorney's  fees  and  a 
foreclosure  of  the  vendor's  lien  note.  Plain- 
tiffs In  paragraph  9  of  their  8uiq;>lemental  pe- 
tition withdrew  the  alternative  pleading  for 
foreclosure  of  the  lien  and  order  of  sale.  De- 
fendant by  answer  alleged  that  tbe  deed  was 
made  and  delivered  as  a  conveyance  of  bar- 
gain and  sale,  and  admitted  that  he  executed 
the  note  as  a  part  of  the  consideration,  but  de- 
nied that  tbe  note  should  hear  any  interest  be- 
fore maturity.  Defendant  further  denied  that 
be  bad  failed  and  refused  to  pay  the  note,  but 
on  tbe  other  band,  he  says,  be  paid  large 
amounts  on  the  note  for  tbe  support  and 
maintenance  of  plaintiffs  by  agreement  to 
that  effect  The  defendant  averred  that,  if 
It  be  determined  that  he  owes  plaintiffs  any- 
thing, be  Is  ready  and  willing  and  offers  to 
pay  same.  It  Is  not  material  to  set  out  fur^ 
ther  matters  pleaded  by  appellants  and  appel- 
lee in  supplemental  i>etltion. 

The  case  was  tried  on  special  issues.  The 
jury  made  the  findings  that  the  deed  from 
tbe  plaintiffs  to  the  defendant  wais  Intended 
as  a  conveyance  of  tbe  property,  and  was  a 
fee-simple  deed,  and  was  not  made  and  de- 
livered upon  trust;  that  the  plaintiffs  after 
tbe  deed  was  delivered  did  not  continue  to 
occupy  and  possess  the  land,  or  claim  tbe 
same  in  their  own  right,  but  that  plaintiffs' 
occupancy  was  by  permission  of  the  defend- 
ant, and  In  recognition  of  bis  title  and  own- 
ership. Tbe  Jury  further  found  that  the 
amount  due  and  unpaid  to  C.  H.  Allyn  was 
$880.40,  and  that  the  defendant  owed  on  bis 
own  note  the  sum  of  $2,289.90,  but  tbat  tbe 
defendant  had  paid  the  iuterW  on  tbe  $2,- 
289.90  to  date  of  trial  by  the  support  and 
maintenance  of  the  plaintiffs.  The  Jury  fur- 
ther found  tbat  it  was  not  agreed  that  the 
defendant  should  have  credit  on  bis  $2,289.90 
note  for  the  supitort  and  maintenance  of  the 
plaintiffs;  that  the  defendant  bad  not  paid 
any  more  than  the  amount  of  Interest  on  tbe 
note,  and  that  he  owed  tbe  principal  sum  of 
tbe  note  and  tbe  attorney's  fees.  The  evi- 
dence supports  these  findings  of  tbe  Jury, 
and  such  findings  are  here  adopted. 

Richard  Mays,  of  Corsicana,  for  appellants. 
Calllcutt  &  Johnson,  E.  O.  Call,  and  L.  B. 
Cobb,  all  of  Corsicana,  for  apptilees. 

LEVY,  J.  (after  stating  tbe  facts  as  above). 
[1]  Appellants  insist  that  they  were  entitled 
to  have  a  judgment  for  the  land  Itself,  and 
that  it  was  error  to  award  a  foreclosure  of 
the  vendor's  lien.  The  defendant  pleaded  the 
statutes  of  four  years'  limitation;    and  tbe 
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plaintiffs  In  their  supplemental  petition,  par- 
agraph 9,  withdrew  the  altematlre  plea  of 
their  petition  to  have  foreclosure  of  the  ven- 
dor's Hen.  The  defendant  afterwards,  by  con- 
sent of  the  court,  withdrew  and  abandoned 
the  plea  of  limitation.  The  court  did  not,  we 
think,  err  in  this  respect  When  the  purchas- 
er has  made  default  in  the  payment  of  the 
purchase  price  of  land,  the  vendor  has  the 
election  of  suing  on  the  note  and  to  foreclose 
his  lien,  or  to  sue  for  the  land  Itself.  Branch 
v.  Taylor,  40  Tex.  Civ,  App.  248,  89  8.  W. 
81S. 

[2,  S]  And  it  has  been  decided  that  suing  to 
foreclose  a  vendor's  lien  is  not  such  an  elec- 
tion of  remedy  as  prevents  the  vendor  from 
amending  his  petition  and  asking  for  a  re- 
covery of  the  land.  Cattle  &  Pasture  Co.  v. 
Boon,  73  Tex.  048,  11  S.  W.  644.  It  is  not, 
therefore,  necessary  to  the  vendor's  right  to 
recover  the  land  that  the  vendee  first  plead 
the  statute  of  limitation  to  the  purchase-mon- 
ey note.  It  is  merely  inequitable  to  allow  the 
purchaser  to  have  the  land  and  not  pay  for 
it,  and  that  is  the  only  force  of  a  plea  of  lim- 
itation against  the  purchase-money  note. 
Consequently  the  appellee's  plea  of  limita- 
tion against  the  note  may,  by  consent  of  the 
court,  as  was  done  here,  be  by  him  with- 
drawn and  abandoned ;  and  such  withdrawal 
and  abandonment  would  not  work,  it  Is  be- 
lieved, any  injury  to  the  legal  rights  of  the 
appellants.  And  the  appellants  may  not  pred- 
icate the  right  to  recover  the  land,  for  a 
court  of  equity  may  not  enforce  the  right  on 
the  part  of  the  vendor  to  rescind  and  recov- 
er the  land.  If  there  be  pleading  and  facts, 
as  here,  which  make  it  inequitable  so  to  do. 
In  this  case,  the  appellee  pleaded  payment 
of  the  purchase-money  note,  and — 
"prays  the  court  to  find  that  said  note  has  been 
long  since  paid  off  and  discharged ;  but  if  there 
be  anything  remaining  on  said  note  after  allow- 
ing all  of  the  credits  to  which  this  defendant 
is  entitled,  and  which  may  be  shown  by  the  tes- 
timony, that  this  defendant  is  ready  and  willing 
to  pay  the  plaintiffs  whatever  amount  may  be 
found  by  the  court  to  be  due  to  them,  if  any." 

[4]  And  wliile  there  was  testimony  on  ap- 
I)eUants'  part,  going  to  show  an  agreement 
supporting  bis  answer  of  payment  in  kind  of 
the  note,  the  appellee  denied  such  agreement 
and  the  jury  found  against  the  defendant's 
contention.  Thus  the  appellee's  act  of  de- 
fault in  the  payment  of  the  note,  occasioned 
by  his  understanding  respecting  an  agreement 
of  payment,  was  not  inconsistent  with  an  in- 
tention on  his  part  to  be  further  bound  by 
the  terms  of  the  sale  of  the  land.  And  the 
trial  court  decided  that  under  such  circum- 
stances the  contract  of  sale  may  not  be  treat- 
ed as  rescinded  and  the  appellee  deprived  of 
the  land,  but  that  the  appellants  may  have 
the  remedy  of  foreclosure  and  sale  of  the 
land  if  the  appellee  did  not  pay  off  his  land 
note.  Therefore  the  judgment  of  foreclosure 
could  properly  be  referred,  we  think,  to  the 


pleading  of  and  the  facts  offered  by  appellee 
in  respect  to  the  cause  of  the  default  of  pay- 
ment of  the  notes.  It  is  sufficient  to  support 
the  judgment  of  foreclosure. 

We  have  considered  all  the  assignments  of 
error  presented  by  the  appellants,  and  think 
they  should  be  overruled. 

The  appellee  filed  cross-assignments  of  er- 
ror, which  we  have  considered,  and  conclude 
that  reversible  error  is  not  presented,  and 
overrule  them. 

The  judgment  is  affirmed. 


PLANTERS*  COTTON  OIL  CO.  v.  GUAR- 
ANTY STATE  BANK  OF  MER- 
TENS.    (No.  1682.) 
(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
June  1,  1916.) 

1.  COBPOBATIONS    9=>374— CHABTEB   POWBBS— 
CONSTBUCTION. 

A  corporation  for  the  "manufacture  of  cot- 
ton seed  oil  and  cotton  seed  products  and  the 
ginning  of  cotton,  with  power  to  purchase,  or 
construct  and  maintain  mills  and  gins  for  such 
purpose,  and  with  power  to  purchase  such  goods, 
wares,  and  merchandise  used  for  such  business.' 
is  not  empowered  to  buy  and  sell  baled  cotton 
for  speculation.         ' 

[BM.  Note.— For  other  cases,  see  Corporations, 
CJent.  Dig.  ff  1517,  1518 ;   Dec.  Dig.  «=»S74.] 

2.  CoBPORATiONS  «=s>374— Impubd  Powebs. 

Implied  or  incidental  powers  of  a  private 
coriK>ration  include  those  usually  and  customa- 
rily attending  the  business  for  which  it  is  or- 
ganized, and  those  necessary  to  enable  it  to  fully 
perform  the  undertaking  designated  in  the  char- 
ter. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f<  1517,  1618;   Dec,  Dig.  «=s>374.J 

3.  cobfobattons  ^=»374— lufuko  powebs— 
Reuote  Benefit. 

Although  by  buying  and  selling  baled  cot- 
ton, a  corporation  might  benefit  itself  by  en- 
larging the  local  cotton  market,  such  is  not  an 
implied  power  of  the  corporation  organized  to 
manufacture  cotton  seed  products;  the  promo- 
tion of  its  business  by  sucn  method  being  too  re- 
mote. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i§  1517,  1518;   Dec.  Dig.  «=>374.] 

4.  cobpobations  ®=»374r-lmpijed  powees— 
Remotb  Benefit — Speculation. 

Under  Rev.  Civ.  St.  art.  1164,  providing 
that  no  corporation  shall  use  its  assets  for  any 
purpose  other  than  to  accomplish  the  legitimate 
objects  of  its  creation  or  those  authorized  by 
law,  a  corporation  for  manufacture  of  cotton 
seed  products  cannot  speculate  in  cotton,  that 
being  a  liozardous  business. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1517,  1518 ;    Dec.  Dig.  <S=»374.] 

5.  COBPOBATIONS  <3=>413— LlABILITT  FOB  ACTS 

OF  Agents— CoNSTBDCTivE  Notice. 
Without  actual  authority,  the  general  agent 
of  a  corporation  cannot  by  contract  bind  the 
corporation  for  money  borrowed  and  used  for  a 

Surpose  outside  the  charter  powers;    one  who 
eals   with   a   corporation   bemg  charged   with 
notice  of  limitations  of  powers  by  charter. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §{  1647-1649;  Dec.  Dig.  «=»413.] 

6.  COBPOBATIONS  «=3413—LiABiUTT  FOB  Acts 
OF  Agents — Constbuctive  Notice. 

If  a  corporation  agent  duly  authorized  to 
borrow  money  on  its  credit  does  so  and  uses  it 
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for  a  purpose  outside  the  charter  powers,  the 
cor^ration  is  liable  by  estoppel,  since  it  cannot 
avoid  liability  on  the  ground  of  its  own  wrongful 
misappropriation  of  tiie  money. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent  TXg.  U  1647-1649 ;   Dec.  Dig.  <S=>413.] 

7.  COBPOBATIOITS    «=s>432(l)  —  LlABIUTT    VOB 
ACTB    or    AOENT9— OORSTBnOTIVE    NOTICB— 

Burden  or  Pboof. 
One  who  lends  money  on  corporation  credit 
to  its  agent  has  the  burden  of  proving  that  the 
•gent  was  authorized  to  borrow  for  the  corpo- 
ration. 

[Ed.  Note. — For  other  cases,  see  Corpprationg, 
Cent  Dijjt.  H  1718, 1720,  1743,  1762;  Dec.  Dig. 

8.  COSPOBATTONS    ^=9425(6)  —  LlABUJTT     I'OB 

Acts  of  Aoekts  —  CoNarBUOTiVB  Noticb  — 

Btidenck. 
Since  the  general  manager  could  not  himself 
bind  the  corporation  by  borrowing  money  for  a 
pnrpoee  outside  the  charter  powers,  his  author- 
isaaon  of  an  agent  by  acquiescence  in  so  boi> 
rowing  does  not  estop  the  corporation  to  deny 
liability:  the  authority  to  manage  the  corpora- 
tion under  Rev.  Civ.  St  art.  1150,  being  fixed 
in,  and  nondelegable  by,  the  directors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  1706 ;   Dec  Dig.  <8=»425(6).] 

9.  OOBPOBATIONS   «=»426(10)  —  LlABttlTT    FOB 

Acts  of  Aokktb  — Estoppei.— Accbptarob 

OF  Benefitb. 
The  doctrine  that  a  corporation,  having  ac- 
cepted benefits  of  an  nnauthorized  act  of  Its 
agent,  is  estopped  to  deny  consequent  obliga- 
tions, has  no  application  where  no  benefits,  but 
only  liabilities,  resulted. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i§  1702,  1704,  1714;  Dec.  Dig.  «=> 
426(10).] 

10.  Pbikctpai,  and  Agent  «=»155(1)— Powib 
TO  BoHBOw  MoNBT— Ratification. 

Unauthorised  lending  of  money  to  an  agent 
for  use  of  the  princij)al  is  not  a  lending  to  the 
principal,  unless  ratified  by  him.  or  unless  the 
money  is  used  in  promoting  business  the  agent 
is  authorised  to  conduct 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agoat.  Cent  Dig.  H  574,  678;    Dec.  Dig.  «=» 

il  cobpobations    «=s>427  —  llabiutt   tob 
Acts  of  Agents  —  Estoppel  —  Acceptance 
OF  Benefits. 
In  order  to  be  relieved  of  the  obligaljons 

•rising  from  nnauthorized  acts  of  its  agent,  the 

corporation  must  return  what  it  has  received 

therefrom. 
[Ed.  Note. — ^For  other  cases,  see  Corporations, 

Cent  Dig.  H  1745-1747;  Dec.  Dig.  «=»427.] 

12.  Cobpobattonb   4=9427  —  Inability   fob 

Acts  of  Agents— Bbtoppbl— Acceptance 

or  Benefits. 

Where  a  corporation  pays  a  debt  under  the 

impression,  that  it  was  contracted  in  due  course 

of  business  by  its  agent,  when  in  fact  it  was 

for  money  borrowed  for  a  purpose  beyond  the 

charter  powers,  it  can  recover  the  amount  so 

paid. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  it  1745-1747 ;   Dec  Dig.  «=»427.] 

IS.  COBPOBATIONS   «S>414(1)  —  TJLTBA   YiBES 

Acts  of  Agents— Liabilitt-Noticb. 
Where  a  corporation  agent  is  authorized  to 
draw  checks  and  create  an  overdraft  in  the  due 
oonrse  of  buMness,  but  without  notice  to  the 
bank,  he  draws  such  a  check  for  a  purpose  out- 
side the  charter  powers,  the  bank  can  recover 
the  amount   from    the    corporation,   since   the 


agent's  act  was  in  the  apparent  scope  of  his  an- 
thority. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S  1640;   Dec.  Dig.  «=>414(1).] 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Porter,  Judge. 

Action  by  the  Planters'  Cotton  Oil  Compa- 
ny against  the  Guaranty  State  Bank  of  Mer- 
tens,  wherein  defendant  filed  a  cross-bill. 
Judgment  against  plaintiff  in  the  original  ac- 
tion, and  for  defendant  on  its  cross-bill,  and 
plaintiff  appeals.    Judgment  reformed. 

Wear  &  Frazler,  of  HUlsboro,  for  appel- 
lant R.  BI.  Vaughan,  of  Hillsboro,  P.  W. 
Robertson,  of  Miami,  and  J.  D.  Abncy,  of 
Hillsboro,  for  appellee; 

HODGES,  J.  The  anpeUant  Is  a  private 
corporation,  organized  under  the  laws  of 
Texas  to  engage  in  the  operation  of  an  oil 
mill  and  cotton  gins,  with  its  principal  of- 
fice at  Frost,  In  Navarro  county,  Tex.  In 
connection  with  Its  oil  mill  located  at  Frost 
the  appellant  owned  and  operated  a  cotton 
gin  located  at  Mertens,  Tex.,  only  a  few  miles 
distance  from  Frost  This  gin  plant  was 
commonly  known  as  the  "Planters'  Gin  Com- 
pany," and  was  from  some  time  in  1906  to 
March,  1914,  under  the  management  and  con- 
trol of  an  agent,  Joe  R.  Read.  From  1903 
till  about  the  first  of  the  year  1913,  G.  U 
White  was  the  appellant's  president  and  gen- 
eral manager,  and  appears  to  have  been  giv- 
en by  the  board  of  directors  general  super- 
vision of  the  affairs  of  the  company.  As . 
such  manager  he  had  the  supervision  of  the 
appellant's  gin  plant  at  Mertens,  and  hired 
the  local  manager,  and  fixed  his  salary  and 
the  terms  of  his  employment  In  1906  White 
employed  Read  to  take  charge  (tf  the  gin 
plant  at  Mertens  at  a  salary  of  $100  per 
month  during  the  business  season,  whiCh  ex- 
tended over  six  months  of  each  year.  This 
contract  appears  to  have  been  renewed  an- 
nually without  any  express  agreement  Read 
was  given  the  general  authority  to  supervise 
the  Planters'  Gin,  including  power  to  hire 
and  discharge  subordinate  employes,  make 
repairs,  buy  cotton  seed,  i>ay  off  the  em- 
ployes, and  make  the  necessary  financial  ar- 
rangements with  banks  for  the  money  re- 
quired in  carrying  on  the  business  of  oper- 
ating the  gin.  It  also  appears  that  White 
while  manager  permitted  Read  to  purchase 
for  the  gin  company  cotton  in  the  seed,  and, 
to  a  limited  amount,  lint  cotton  In  bales. 
However,  it  is  not  shown  that  any  definite 
limits  had  been  fixed  to  the  amount  of  cot- 
ton which  Read  might  purchase.  In  the 
spring  of  1913  White  and  hla  associates,  who 
owned  61  per  cent,  of  the  stock  In  the  appel- 
lant company,  sold  their  interest  to  John  R. 
Griffin  and  his  associates.  Griffin  then  suc- 
ceeded White  as  president  and  general  man- 
ager. Read  was  soon  thereafter  employed  by 
Griffin  for  the  season  beginning  in  the  sum- 
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mer  or  fall  of  1913,  aK>arently  upon  the  same 
terms  embraced  In  his  contracts  wltb  White. 
It  does  not  appear  that  there  was  at  that 
time  any  understanding  between  Read  and 
Griffin  that  Read  should  carry  on  the  busi- 
ness of  buying  cotton,  as  had  been  done  un- 
der the  management  of  White.  There  Is  no 
satisfactory  evidence  that  Griffin  then  knew 
that  Read  had  theretofore  purchased  cotton 
in  bales  for  the  account  of  the  appellant  and 
as  an  incident  to  the  business  of  operating 
the  gin  plant.  The  erldence  shows  that  for 
several  years  It  had  been  the  custom  of  Read, 
as  the  local  manager  of  the  gin  plant,  to  car- 
ry accounts  In  the  name  of  the  Planters'  Gin 
Company  with  one  of  the  local  banks  of  Mer- 
tens,  and  to  borrow  money  on  the  credit  of 
the  appellant  when  needed  to  pay  the  current 
expenses  of  operation,  In  making  repairs,  and 
also  for  purchasing  cotton  In  the  seed  and  In 
balea  His  accounts  were  divided  into  what 
he  calls  the  "overdraft  account"  and  a  "bill 
of  acc^tance  account,"  which  were  kept  sep- 
arate on  the  books  of  the  bank.  The  over- 
draft account  represented  money  advanced 
Read  on  checks  drawn  by  him  to  pay  for  the 
purchase  of  cotton  seed  and  the  general  ex- 
penses of  operating  the  plant.  Including  his 
salary  and  the  wages  of  other  employes.  The 
"bill  of  acceptance"  account  represented  mon- 
ey advanced  to  Read  by  the  bank  to  pay  for 
cotton  purchased  by  him  for  the  Planters' 
Gla  Company.  OChe  dealings  with  reference 
to  that  account  were  explained  as  follows: 
.  When  Read  bought  one  or  more  bales  of  cot- 
ton a  draft  was  drawn  by  the  seller  on  the 
Planters'  Gin  Company  for  the  agreed  price. 
In  favor  of  the  local  bank,  and  the  weigher's 
certificate  was  attached.  Upon  the  margin 
of  the  printed  draft  Read  would  write  his 
name  under  the  printed  word  "accepted." 
The  bank  would  then  cash  the  draft  for  the 
seller  of  the  cotton,  and  enter  the  transac- 
tion upon  its  books  in  proper  form.  When 
the  cotton  was  sold  the  proceeds  were  ap- 
plied as  a  credit  on  that  account.  The  ap- 
pellee bank  was  organized  as  a  state  banking 
institution  a  year  or  two  before  Grlffln  be- 
came appellant's  manager,  and  R.  O.  Hooks 
was  its  cashier  in  the  active  management  of 
Its  affairs.  J.  R.  Read  was  one  of  the  stock- 
holders ;  and  immediately  uxx>n  the  organiza- 
tion of  the  bank  he  opened  with  it  accounts 
for  himself  and  the  gin  company,  which  he 
represented.  In  August,  1013,  Read  began  to 
^uy  for  account  of  the  appellant  In  the  name 
of  the  Planters'  Gin  Company  lint  cotton  in 
bales,  which  was  paid  for  by  the  appellee 
bank  under  a  special  arrangement  for  cash- 
ing drafts  accepted  by  Read  in  the  manner 
above  described.  Between  that  date  and 
some  time  In  the  early  part  of  January  fol- 
lowing the  aggregate  amount  of  money  ad- 
vanced by  the  appellee  to  Read  for  the  pur- 
chase of  cotton,  including  Interest  and  some 
other  small  charges,  was  $40,552.11.  Nearly 
all  of  this  cotton  purchased  was  in  bales. 


only  a  few  purchases  being  in  the  seed.  The 
aggregate  amount  realized  from  the  sale  of 
the  cotton  thus  purchased  amounted  to  $36,- 
901.20,  which  was  applied  as  a  credit  on  this 
account,  leaving  a  balance  due  appellee  of 
$3,650.91.  This  balance  remained  upon  the 
appellee's  books  as  a  charge  against  the  ap- 
pellant, and  is  one  of  the  items  sued  for  by 
the  bank.  In  November,  1913,  before  all  of 
the  cotton  was  disposed  of,  the  price  of  cot- 
ton having  depreciated,  Hooks,  the  cashier 
of  the  appellee  bank,  demanded  of  Read  that 
he  place  to  the  credit  of  the  "bill  of  accept- 
ance" account  the  sum  of  $1,000.  In  order  to 
secure  the  money  for  that  purpose  Read  drew 
a  draft  in  favor  of  the  appellee  against  the 
appellant  for  that  sum.  This-  draft  was  aft- 
erwards collected  by  the  appellee,  after  pass- 
ing through  the  usual  commercial  channels, 
and  the  proceeds  applied  as  a  credit  on  the 
"bill  of  acceptance"  account.  Xhirlng  the 
same  month,  1913,  Read  drew  a  dheck  on  the 
appellee  bank  in  favor  of  M.  W.  Lovell  for 
the  sum  of  $400,  which  was  paid  and  charged 
to  the  appellant's  "overdraft"  account.  There 
Is  some  conflict  In  the  evidence  as  to  the  na- 
ture of  the  debt  for  the  payment  of  which 
this  check  was  drawn.  About  the  close  of 
the  ginning  season  in  1914  the  books  of  the 
appellee  bank  showed  a  balance  due  from  the 
Planters'  Gin  Company  on  the  "overdraft" 
account  of  $606.30,  and  $3,050.91  due  on  the 
"bill  of  acceptance"  account,  the  latter  for 
money  which  had  been  advanced  to  pay  for 
the  purchase  of  cotton.  Payment  of  the  last- 
mentioned  sum  was  demanded  of  Read,  who 
referred  the  matter  to  Griffin.  Griffin  claims 
that  this  was  the  first  intimation  be  had  that 
Read  had  been  engaged  in  buying  and  selling 
cotton  in  bales.  This  led  to  an  inquiry  by 
Grlffln  into  the  dealings  of  Read  with  the 
appellee  bank,  and  a  controversy  arose  as  to 
whether  or  not  the  appellant  was  liable  for 
the  advances  made  to  Read  to  enable  him  to 
buy  cotton.  Upon  his  request  Griffin  granted 
time  to  confer  with  his  board  of  directors  in 
order  to  determine  whether  or  not  payment 
should  be  made.  Later  it  was  decided  by 
Griffin  and  his  associates  that  they  would 
not  pay  the  sum  demanded,  but  Instead  would 
claim  reimbursement  for  money  which  had 
theretofore  been  paid  out  on  the  draft  drawn 
by  Read  against  the  appellant  for  $1,000  and 
for  the  check  of  $400  which  Read  had  given 
to  Lovell.  Accordingly  this  suit  was  institut- 
ed by  the  appellant  against  the  appellee, 
seeking  the  recovery  of  those  two  Items.  It 
was  alleged  in  substance  that  the  draft  for 
$1,000,  drawn  by  Read  In  November,  1913, 
was  paid  by  the  appellant  in  Ignorance  of  the 
purpose  for  which  the  money  was  to  be  used ; 
that  the  proceeds  of  the  draft  were  know- 
ingly received  and  applied  by  the  appellee  ei- 
ther upon  a  claim  it  held  against  Read  per- 
sonally or  upon  an  account  against  the  ai>- 
pellant  made  by  Read  without  authority  and 
for  which  the  appellant  was  not  responsible. 
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Substantially  the  same  averments  were  made 
relative  to  the  1400  covered  by  the  chedc  giv- 
en by  Read  to  Lovell.  The  appellee  answer- 
ed by  appropriate  averments,  putting  In  Is- 
sne  all  the  material  facts  upon  which  the  ap- 
pellant sought  a  recovery.  It  also  In  the 
form  of  a  crosa-actlon  sought  to  recover  the 
entire  balance  due  from  the  appellant  as  dis- 
closed by  its  hooka  The  cross-bill  sets  out 
a  history  of  Read's  connection  with  the 
Planters'  Gin  Ciompany  and  his  dealings  with 
the  appellee  in  behalf  of  that  company,  and 
alleges  that  Read  was  fully  authorized  by 
the  appellant  to  Incur  in  its  behalf  the  debts 
for  which  it  sued.  Supplemental  pleadings 
were  filed,  in  which  the  appellant  alleged 
that  the  acts  of  Read  In  contracting  for  ad- 
vances to  enable  him  to  deal  in  cotton  were 
not  only  unauthorized  by  the  appellant,  but 
exceeded  the  powers  granted  in  Its  charter. 
To  this  the  appellee  replied,  alleging  that  the 
appelant  had  received  the  benefits  of  the 
contracts  made  for  it  by  Read  and  was  es- 
topped from  pleading  a  want  of  auttority  on 
the  part  of  Read  or  that  the  contracts  were 
ultra  vires,  and  that  it  was  also  estopped  by 
reason  of  the  manner  in  which  it  had  con- 
ducted Itself  in  permitting  Read  to  transact 
the  business  of  buying  and  selling  cotton.  A 
trial  before  a  Jury  resulted  In  a  verdict  in 
favor  of  the  appellee  against  the  appellant 
for  the  sum  of  f2,128.60,  and  also  against  the 
appellant  on  Its  demands  in  the  original  suit 
for  $1,400. 

[1,  J]  The  liability  of  the  appellant  for  the 
debt  claimed  in  this  controversy  and  its  right 
to  recover  the  sum  for  which  it  sues  depend 
upon  the  power  of  the  agent,  Joe  R.  Read,  to 
bind  the  company  In  the  contract  he  made  in 
its  name  with  the  appellee  bank.  In  view  of 
the  pleadings  denying  the  existence  of  that 
power  and  the  grounds  upon  which  that  de- 
nial is  placed,  it  becomes  necessary  to  exam- 
ine the  provisions  of  the  charter  under  which 
the  appellant  was  then  doing  business.  The 
following  portions  of  that  charter  were  of- 
fered in  evidence: 

"(V)  The  government  of  this  corporation  shall 
be  vested  in  a  board  of  directors  to  consist  of 
nine  (9)  members,  and  the  following,  all  of  whom 
reside  at  Frost,  Navarro  county,  Texas,  shall 
constitute  sacb  board  for  the  first  year  of  its 
coroorate  existence,  to  wit:  3.  F.  Henderson, 
J.  R.  Slay,  G.  J.  Heflin,  J.  A.  Oillean,  J.  M. 
Scott,  J.  M.  Sharp,  H.  P.  Ross.  S.  S.  Hooser 
and  W.  T.  Bromley. 

"(II)  The  object  of  this  corporation  and  the 
purpose  for  which  the  same  is  organized,  is  the 
manufacture  of  cotton  seed  oil  and  cotton  seed 
products  and  the  ginning  of  cotton,  with  power 
to  purchase  or  construct  and  maintain  millB  and 
gins  for  such  purpose,  and  with  power  to  pur- 
chase such  goods,  wares  and  merchandise  used 
for  such  business." 

In  construing  the  corporate  powers  of  the 
appellant  the  court  gave  the  following  as  a 
part  of  his  main  charge: 

"Ion  are  instructed  that  the  original  charter 
and  amendments  thereto  ot  the  Planters'  Cotton 
Oil  Company  (which  is  the  corporate  name  of 
the  appellant)  read  in  evidence  before  you  con- 
fers «a  the  Planters'  Cotton  Oil  Company  the 


power  and  authority  to  manufacture  cotton  seed 
oil,  cotton  seed  products,  the  ginning  of  cot- 
ton^ the  power  to  purchase  or  construct  and 
maintain  mills  and  gins  for  such  purpose,  the 
power  to  purchase  and  sell  such  goods,  wares 
and  merchandise  used  for  such  business,  and 
the  power  to  engage  in  the  purchase  and  sale  of 
baled  and  seed  cotton,  and  authority  through 
a  duly  authorized  agent  to  contract  for  loans  of 
money  with  which  to  enable  it  to  accomplisli  the 
legitimate  object  of  its  creation,  or  to  be  used 
in  the  transaction  of  its  authorized  business  as 
hereinbefore  stated ;  but  does  not  confer  on  the 
Planters'  Cotton  Oil  Company  the  power  to  sell 
cotton  short  and  on  consisoment  and  holding 
baled  cotton  for  speculation  purposes." 

This  charge  In  effect  told  the  Jury  that 
the  business  of  buying  and  selling  spot  cot- 
ton for  profit  was  within  the  charter  pow- 
ers of  the  appellant  In  other  portions  of 
the  charge  the  court  instructed  the  jury  that 
the  appellant  was  liable  for  the  money  so 
advanced  if  Read  in  procuring  the  loan  act- 
ed within  the  actual  or  the  apparent  scope 
of  the  powers  conferred  upon  him  by  the 
corporation.  The  verdict  of  the  Jury  was 
manifestly  influenced  by  the  construction 
which  the  court  placed  upon  the  charter 
powers  of  the  appellant  company,  and  In- 
duced the 'finding  that  Read  acted  at  least 
within  the  apparent  scope  of  his  authority. 

We  have  no  hesitancy  in  holding  that  the 
construction  placed  by  the  court  upon  the 
appellant's  charter  is  erroneous  and  led'  to 
an  improper  determination  of  the  material 
issues  of  fact  involved.  The  appellant  was 
not  organized  for  the  purpose  of  becoming 
a  trading  corporation  to  buy  and  sell  for 
profit,  but  a  manufacturing  concern.  Its  au- 
thority to  purchase  Included  the  necessary 
machinery  and  eqidpment  and  such  goods, 
wares,  and  merchandise  as  were  to  be  used 
for  its  business — that  is,  for  the  business  of 
producing  cotton  seed  oil  and  the  concomi- 
tant products  from  cotton  seed,  and  the  gin- 
ning of  cotton  in  the  seed.  This  enumeration 
would  necessarily  include  cotton  seed,  and 
probably  might  be  so  extended  as  to  Include 
unginned  cotton.  The  authority  to  purchase 
these  articles  was  not  only  expressly  given, 
but  would  be  implied  as  Incidental  and  es- 
sential to  the  lawful  enjoyment  of  the  fran- 
chise granted.  But  cotton  which  had  al- 
ready been  separated  from  the  seed  con- 
stituted no  part  of  the  material  upon  which 
the  corporation  was  to  operate,  and  the  han- 
dling of  such  an  article  could  not  directly, 
or  incidentally,  advance  the  purpos»  for 
which  it  was  organized.  In  that  .state  the 
article  supplied  neither  cotton  to  be  ginned, 
nor  seed  to  be  crushed.  It  seems  to  be  con- 
ceded that  the  appellant's  charter  contained 
no  express  authority  to  embark  in  that  par- 
ticular line  of  business,  but,  it  is  contended, 
such  authority  was  Implied,  inasmuch  as  it 
operated  to  enhance  the  appellant's  main  un- 
dertaking. In  a  general  way  It  may  be  said 
that  the  implied  or  incidental  powers  of  a 
private  corporation  include  those  things 
which  usually  and  customarily  attend  the 
business  for  which  the  corporation  is  organ- 
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Ized,  and  also  that  which  Is  necessary  to  en- 
able the  corporation  to  fully  perform  the  un- 
dertaking designated  In  the  charter.  North- 
side  Ry.  Co.  V.  Worthlngton,  88  Tex.  562,  30 
S.  W.  1065,  53  Am.  St  Rep.  778 ;  People  v. 
Gas  Co.,  130  HL  268,  22  N.  E.  798,  8  L.  R. 
A.  497,  17  Am.  St.  Rep.  319;  Nicollet  Na- 
tional Bank  t.  Frlsk-Tumer  Co.,  71  Minn. 
413,  74  N.  W.  160,  70  Am.  St  Rep.  334.  See, 
also.  Fidelity  Trust  Co.  t.  Louisville  Gas 
Co.,  118  Ky.  588,  81  S.  W.  927,  111  Am.  St 
Rep.  302,  and  the  numerous  authorities  cit- 
ed in  the  notes  appended.  In  the  first  case 
referred  to  above  Chief  Justice  Oaines 
quotes  as  follows  from  Oieen's  Bryoe  Ultra 
Vires: 

"Whatever  be  a  company's  legitimate  busi- 
ness, the  company  may  foster  it  by  all  the  usual 
means.  But  it  may  not  go  beyond  this ;  it  may 
not,  under  the  pretext  of  fostering,  entangle  it- 
self in  proceedings  with  which  it  has  no  legiti- 
mate concern.  In  the  next  place,  the  courts 
have  however,  determined  that  such  means  shall 
be  direct  not  indirect;  that  is,  that  a  com- 
panv  shsll  not  enter  into  engagements  as  the 
rendering  of  assistance  to  otiier  undertakings 
from  which  It  anticipates  a  bcmefit  to  itself,  not 
immediately,  but  mediately,  by  reaction,  as  it 
were,  from  the  success  of  the  operations  thus 
encouraged— all  such  proceedings  inevitably  tend- 
ing to  breaches  of  duty  on  the  part  of  direc- 
tors, to  abandonment  of  its  pecuhar  objects  on 
the  part  of  the  corporation.' 

Continuing,  the  court  said: 

"In  short,  if  the  means  be  such  as  are  usually 
resorted  to  and  a  direct  method  of  accomplish- 
ing the  purpose  of  the  incorporation,  they  are 
within  its  powers ;  if  they  be  unusual  and  tend 
in  an  indirect  manner  only  to  promote  its  in- 
terest, th^  are  held  to  be  ultra  vires." 

There  Is  nothing  In  the  record  on  this  ap- 
peal which  justifies  the  conclusion  that  cor- 
porations like  the  appellant  have  usually  en- 
gaged in  the  business  of  buying  lint  cotton 
for  any  purpose  after  it  has  been  baled. 
Hence  the  Implied  power  here  claimed  can- 
not be  placed  upon  that  ground. 

[3,4]  The  next  question  then  is:  Did  the 
business  of  purchasing  such  cotton  solely 
for  the  purpose  of  being  sold  again  tend  to 
promote  or  foster  the  business  for  whicn 
the  appellant  was  organized?  While  the 
making  of  marginal  profits  in  such  dealings 
might  enrich  the  corporation  and  Its  stock- 
holders, snch  benefits  would  come  from  an 
Independent  enterprise,  and  not  as  a  result 
of  the  manufacturing  operations  for  which 
the  appellant  was  chartered.  But  It  is  sug- 
gested that  the  appellant  might  lawfully  en- 
gage in  .the  business  of  buying  lint  cotton 
In  order  to  establish  a  cotton  market, 
through  which  medium  Its  supply  of  cotton 
to  be  ginned  would  be  materially  Increased. 
Clearly  any  undertaking  which  had  that  ef- 
fect would  tend  to  promote  the  appellant's 
main  business;  and  if  such  was  its  direct 
and  Immediate  results,  the  benefit  might  be 
such  as  to  warrant  the  undertaking.  While 
there  Is  no  satisfactory  evidence  that  any 
such  benefits  accrued,  either  directly  or  re- 
motely, by  reason  of  the  appellant's  entering 
the  market  at  Mertens,  we  may  concede  that 


Its  operations  as  a  cotton  buj'er  did  tend 
to  enlarge  the  local  demand  for  cotton,  and 
in  that  way  cause  a  larger  supply  to  be 
brought  to  Mertens  and  placed  upon  the 
market  and  through  that  channel  ultimately 
increase  the  supply  of  seed  cotton  for  appel- 
lant to  gin,  and  seed  to  be  crushed.  Still, 
the  benefits  do  not  come  within  the  rule 
quoted  above.  Buying  and  selling  cotton  In 
bales  Is  usually  classed  and  followed  as  a 
distinct  occupation.  The  establishment  and 
maintenance  of  cotton  markets  results  from 
the  pursuit  of  ttiat  business.  It  follows  then 
that  In  order  for  the  appellant  to  secure  the 
Increase  in  the  supply  of  material  to  be  used 
In  Its  manufftcturing  operations  it  must  in- 
vest a  part  of  Its  capital  in  a  separate  and 
distinct  enterprise,  and  In  that  way  estab- 
lish or  enlarge  the  local  market  for  an  arti- 
cle which  it  did  not  use  in  its  business,  and 
thus  Indirectly  or  mediately  secure  the  bene- 
fits sought  It  appears  to  us  that  even  if 
the  suggested  benefits  followed  they  would 
be  such  remote  consequences,  and  flow 
through  such  a  circuitous  channel,  as  to  fall 
outside  of  the  acc^ted  rule.  Moreover,  the 
stockholders  of  private  corporations  have  a 
right  to  object  to  the  investment  of  tfielr 
corporate  funds  In  speculative  and  hazard- 
ous enterprises.  It  Is  a  matter  of  common 
knowledge  that  the  buying  and  selling  of  cot- 
ton is  attended  with  great  risks.  The  ven- 
ture is  one  too  perilous  for  the  investment 
of  trust  funds  by  an  agent  without  express 
authority  from  his  principal.  If  there  is  any 
business  from  which  a  corporation  chartered 
for  other  purposes  should  be  forcibly  sepa- 
rated. It  Is  that  of  speculating  on  the  cot- 
ton market  The  record  shows  that  in  this 
instance  about  $40,000  was  advanced  to  Read 
and  charged  to.  the  Planters'  Gin  Company 
in  what  is  called  the  "bill  of  acceptance" 
account  from  some  tUne  in  the  early  part 
of  August  to  the  close  of  the  cotton  season. 
If  the  appellant  could  buy  and  sell  cotton 
so  extensively  as  these  advances  Indicate 
was  done,  It  is  difficult  to  fix  any  limit  be- 
yond which  it  might  not  go.  Thus  the  way 
would  be  made  easy  for  staking  the  entire 
credit  of  the  corporation  upon  the  fluctua- 
tions of  the  cotton  market  It  is  the  policy 
of  our  laws  to  confine  private  corporations 
to  the  particular  franchise  granted  in  thehr 
charter.  Article  1164  of  the  Reyised  Civil 
Statute  is  as  follows: 

"No  corporation,  domestic  or  foreign,  doing 
business  in  this  state,  shall  employ  or  use  Its 
stock,  means,  assets  or  other  property,  directly 
or  indirectly,  for  any  other  purpose  whatever 
than  to  accomplish  the  legitimate  objects  of  its 
creation  or  those  permitted  by  law.*' 

[6]  If  we  are  correct  In  saying  that  the 
buying  and  selling  of  cotton  in  bales,  in  a 
manner  wholly  disconnected  with  the  enter- 
prise specified  in  the  appellant's  charter,  was 
beyond  its  corporate  powers,  it  follows  as  a 
logical  sequence  that  Bead,  the  agent  who 
carried  on  that  business,  conid  not  without 
actual  authority  bind  his  principal  in  a  con- 
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tract  for  money  borrowed  and  used  for  tbat 
purpose.  One  wbo  deals  with  a  corporation 
la  charged  by  law  with  notice  of  the  Umita- 
tions  upon  the  powers  granted  In  the  charter 
by  Tirtue  of  which  it  exists.  First  National 
Bank  t.  EUefer  Milling  Cio..  05  Ky.  97,  23  S. 
W.  875;  Kranlger  t.  People's  Building  So- 
ciety, 60  Minn.  94,  61  N.  W.  904 ;  7  RuUng 
Case. Law,  i  615,  and  cases  referred  to  in 
the  notes.  Those  who  deal  with  the  agent 
of  the  corporation  cannot  assume  that  he 
has  authority  to  do  something  which  is  ex- 
traordinary or  unusual,  or  whicb  exceeds  the 
powers  granted  in  the  charter.  Franco-Tex- 
an Land  Ca  t.  McCormlck,  85  Tex.  416,  23 
S.  W.  123,  34  Am.  St  Rep.  815;  American 
Rio  Grande  Loan  &  Irr.  Co.  t.  Mercedes 
Co.,  155  S.  W.  286;  Hay  ward  Lumber  Co. 
T.  Cox,  104  S.  W.  403.  In  the  first  case  re- 
ferred to  above  Chief  Justice  Stayton  quotes 
approTtngly  the  following  language: 

"A  party  dealing^  with  an  agent  is  not  entitled 
to  assume  the  eidstence  of  any  extraordinary 
state  of  foots  In  order  to  bring  the  acts  of  the 
agent  wftbin  the  scope  of  his  apparent  author- 
ity. Hence,  if  an  act  performed  by  an  agent  of 
a  corporation  would  be  in  excess  of  the  com- 
pany's charter,  or  the  agent's  authority,  except 
under  eztraordinatr  circumstances,  the  com- 
pany can  be  held  bound  by  such  act  only  provid- 
ed these  extraordinary  circumstances  did  exist." 

He 'then  conUnnes: 

"It  the  power  to  be  exercised  be  not  clearly 
within  the  express  or  fairly  within  the  implied 
powers  given  by  the  charter,  nor  within  the 
grant  of  power,  with  its  necessary  incidents 
found  in  tlie  appointment,  nor  within  the  appar- 
ent power  of  the  agent,  however  that  may  be  ex- 
hibited, but  t>e  a  power  which  for  its  existence 
must  invoke  some  extraordinary  state  of  facts 
not  of  a  nature  to  be  known  to  the  agent  only, 
and  clearly  out  of  the  usual  course  of  business, 
then  it  would  seem  to  be  the  duty  of  a  person 
seeking  to  acquire  rights  tluvngh  the  exercise 
of  tlie  power  to  inquire  as  to  its  existence  and 
as  to  the  facts  which  bring  it  into  being." 

[i-i]  It  is  true  the  appellant  bad  authority 
under  its  charter  to  borrow  money,  and 
would  be  liable  for  its  repajnnent,  regardless 
of  the  purposes  for  which  the  money  borrow- 
ed had  been  used.  If  Read  in  contracting 
with  the  appellee  bttnk  to  casta  the  drafts 
drawn  by  him  in  payment  of  his  cotton  pur- 
chases had  acted  under  competent  authority 
from  the  corporation  itself,  there  would  be 
some  reason  for  bolding  the  corporation  lia- 
ble upon  the  ground  of  estoppel,  even  though 
the  contract  was  ultra  vires.  For  having 
the  power  to  obtain  loans,  it  could  not  defeat 
the  demand  for  repayment  by  pleading  that 
it  bad  misappropriated  the  money  or  used 
it  for  an  unauthorized  'purpose.  But  the  ap- 
pellee had  the  burden  of  proving  Read's  au- 
thority In  this  Instance  to  make  the  con- 
tracts upon  which  it  sues.  Rector  v.  Mulford 
(Mo.  App.)  186  S.  Wi.  256.  That  burden  could 
not  be  discharged  by  merely  showing  that  the 
appellant's  general  manager  had  theretofore 
permitted  or  h^  authorized  Read  to  enter 
upon  tbat  line  of  business.  The  manager 
himself  could  not  assume  that  authority,  and 
would  therefore  be  powerless  to  confer  It  up- 


on another.  The  authority  of  an  agent  to 
bind  a  private  corporation  in  an  ultra  vires 
contract  must  come  from  the  corporation  it- 
self— from  the  governing  body,  at  least,  if 
not  from  the  stockholders — and  not  solely 
from  some  official  whose  x>owers  are  limited 
by  the  charter  or  by-laws  of  the  concern. 
Lincoln  Realty  Co.  v.  Kentucky  Title  S.  B. 
&  T.  Co.,  169  Ky.  840, 185  S.  W.  166;  Franco- 
Texan  Land  Co.  v.  McCormlck,  86  Tex.  416, 
28  8.  W.  123,  34  Am.  St.  Rep.  815.  The  pow- 
er to  manage  the  corporate  affairs  is  placed 
by  our  statute  in  the  board  of  directors.  Ar- 
ticle 1159,  Rev.  Civ.  Stat  This  authority 
is  one  which  cannot  be  delegated  to  others. 
Tempel  v.  Dodge,  89  Tex,  69,  82  S.  W.  514, 
83  S.  W.  222.  An  agent  is  never  presumed 
to  have  authority  to  do  something  which  is 
known  to  be  beyond  the  power  of  his  prin- 
cipal when  his  principal  is  a  corporation  of 
limited  power.  4  Thompson  on  Corporations, 
I  4900.  Hence  the  rule  founded  upon  the  ap- 
parent power  of  the  agent  has  no  applica- 
tion. In  this  case  the  evidence  affirmatively 
shows  not  only  that  the  appellant's  board  of 
directors  never  authorized  the  speculative 
enterprise  engaged  in  by  Read,  but  that,  with 
the  possible  exception  of  the  member  wbo 
happened  to  be  the  manager  at  the  time, 
none  of  them  knew  that  Read  was  engaged 
in  that  business  till  demand  was  made  for 
repayment  by  the  bank.  A  meeting  of  the 
directors  was  then  held  and  Read's  contracts 
theretofore  made  with  the  bank  were  repudi- 
ated. 

[9,  II]  But  it  Is  contended  that  even  it  the 
contracts  made  by  Read  were  ultra  vires  and 
also  without  any  actual  authority  from  the 
corporation  Itself,  the  appellant  is  neverthe« 
less  estopped  to  plead  either  of  those  de- 
fenses because  It  has  received  the  benefits  of 
those  transactions.  The  rule  of  estoppel  in- 
voked in  the  above  proposition  has  so  fre- 
quently been  applied  in  this  state  to  con- 
tracts like  the  present  which  do  not  violate 
any  law,  or  public  policy,  that  It  Is  unnec- 
essary to  refer  to  authorities  in  support  of 
it  The  facts,  however,  do  not  make  it  ap- 
plicable in  this  Instance.  The  record  shows 
that  without  consulting  the  appellant's  gener- 
al manager,  or  its  board  of  directors,  Read 
made  the  arrangements  with  the  appellee's 
cashier.  Hooks,  by  which  the  bank  was  to 
furnish  him  the  money  with  wbl<Ai  to  pay 
for  the  cotton  bought  on  the  appellant's  ac- 
count during  that  cotton  season.  The  ac- 
count of  these  advances  was  kept  on  the 
books  of  the  bank  s^arate  from  all  other 
charges  made  for  money  supplied  to  Read  as 
the  appellant's  agent  As  the  cotton  pur- 
chased was  sold  by  Read  the  proceeds 
were  presumably  applied  as  a  credit  on  this 
particular  account;  none  of  it  being  used 
for  any  other  purpose.  The  balance  here 
sued  for  is  what  remained  after  deducting 
all  the  credits  from  the  cotton  sales.  From 
this  It  follows  that  the  appellant  did  not 
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receive  any  benefit  from  Read's  transaction 
with  the  appellee  tor  which  It  should  be  re- 
quired to  account  before  repudiating  his  acts. 
As  we  have  semi,  soch  benefits  as  may  have 
resulted  from  a  stimulated  market,  even  U 
there  was  any  proof  that  these  accrued, 
would  be  too  remote  to  constitute  an  estop- 
pel. The  unauthorized  lending  of  money 
to  an  agent  for  the  use  of  his  principal 
is  not  a  lending  to  the  principal  unless  rati- 
fied by  the  latter  or  unless  the  money  Is 
used  In  the  promotion  of  the  business  which 
the  agent  Is  authorized  to  conduct  In  short, 
an  agent  cannot  embark  upon  an  unauthoriz- 
ed enterprise,  borrow  money  for  that  purpose 
on  the  credit  of  his  principal,  exhaust  the 
money  so  borrowed  in  that  enterprise,  and 
estop  the  principal  from  repudiating  his 
whole  conduct  solely  upon  the  ground  that 
the  principal  had  been  the  beneficiary  of  the 
transaction.  GaL,  etc.,  Ry.  Ck>.  v.  Allen,  42 
Tex.  cav.  App.  576.  94  S.  W.  417.  To  hold 
otherwise  would  put  It  within  the  power  of 
agents  to  bind  their  principal  In  every  mon- 
ey-l«idlng  contract,  regardless  of  the  extent 
<k  the  agent's  transgression. 

[11]  The  liability  of  corporations  npon  ul- 
tra Tires  contracts  which  have  been  executed 
by  the  other  party  rests  wholly  upon  estop- 
peL  In  order  to  be  relieved  of  the  burden 
which  It  has  voluntarily  assumed,  the  offend- 
ing corporation  must  restore  what  it  has  re- 
ceived. Ciorporations  are  merely  required  to 
be  Just  and  honorable  in  their  dealings  wltii 
others,  and  are  not  allowed  to  profit  by  their 
own  transgressions.  When  not  estoptied  up- 
on some  of  the  grounds  recognized  by  law, 
they  may  plead  the  want  of  corporate  au- 
thority in  defense  of  contracts  made  by  their 
agents.  The  reasons  for  granting  this  relief 
are  thus  stated  by  a  high  authority: 

"(1)  The  interest  of  the  public,  that  the  cor- 
poration shall  not  transcend  the  powers  Kranted. 

"(2)  The  interest  of  the  stockholders,  that 
the  capital  shall  not  be  subjected  to  lie  risk  of 
enterprises  not  contemplated  by  the  charter 
and  therefore  not  authorized  by  the  stockholders 
in  subscribing  for  the  stock. 

"(3)  The  obligation  of  every  one  entering  into 
a  contract  with  the  corporation  to  take  notice 
of  the  legal  limit  of  its  powers."  7  Ruling  Case 
Law,  I  677,  and  cases  there  cited. 

[12]  We  therefore  conclude  that  the  appel- 
lant was  not  bound  by  the  contracts  made  by 
Bead,  and  the  judgment  rendered  against  it 
is  erroneous.  It  logically  follows  also  that 
the  appellant  was  entitled  to  recover  back 
the  sum  of  $1,000,  which  had  b^n  paid  by  it 
upon  the  draft  drawn  by  Read  in  favor  of 
the  appellee,  the  proceeds  of  which  were  ap- 
plied to  a  reduction  of  this  unauthorized  ac- 
count. If  the  appellant  could  have  resisted 
the  collection  of  th^t  sum  upon  the  ground 
that  It  was  an  unauthorized  debt,  the  bank 
after  collection  had  no  "right  to  retain  the 
money  under  the  conditions  attendint;  its 
payment.  The  cashier  of  the  appellee  bank 
knew  the  purpose  for  which  this  draft  was 


drawn,  and  that  tt  was  to  be  appUed  by  him 
upon  a  debt  for  which  the  appellant  waa 
not  liable.  The  appellant  through  its  proper 
ofilcers  paid  the  draft  In  Ignorance  of  the 
facts,  doubtless  assuming  that  Read,  the 
agent,  required  that  amount  of  money  in  the 
legitimate  operation  of  the  plant  under  his 
controL  Interstate  National  Bank  v.  Clax- 
ton,  97  Tex.  669,  80  S.  W.  604,  65  L.  B.  A. 
820,  104  Am.  St.  Rep.  885. 

[13]  The  appellant  also  sought  in  its  peti- 
tion a  recovery  for  the  item  of  $400  charged 
against  It  in  the  "overdraft  account"  upon  the 
books  of  the  bank.  This  was  the  amount 
paid  to  'LcfveU  to  cover  margins  on  cotton 
held  by  a  commission  house.  The  evidence 
fails  to  show  that  the  appellant  has  ever  In 
fact  paid  that  sum.  It  seems  that  at  the 
Institution  of  this  suit  that  Item  was  still 
carried  on  the  "overdraft"  account  sued  on 
by  the  appellee  in  Its  cross-action.  The  evi- 
dence shows  that  Read  had  authority  to 
draw  checks  upon  the  appeUee  bank,  even  to 
the  extent  of  creating  an  indebtedness 
against  his  principal,  for  money  to  be  used 
In  the  operation  of  the  gin  plant  It  was  also 
shown  that  this  particular  check  was  paid 
by  the  bank  without  any  notice  that  It  was 
not  for  expenses  incurred  In  the  ordinary 
operation  of  the  gin  plant.  The  giving  of  the 
check  was  apparently  within  the  scope  of 
Read's  authority.  The  appellee  is  therefore 
entitled  to  be  protected  by  its  lack  of  notice 
that  he  was  actually  transcending  his  power. 
See  Interstate  National  Bank  v.  Claxton, 
supra;  4  Thompson  on  C!orp.  i  4930;  also  6 
Thompson  on  Corp.  i  6041. 

Upon  the  whole  case  we  conclude  that  the 
appellant  Is  entitled  to  recover  of  the  appel- 
lee the  sum  of  $1,000,  less  the  sum  of  $606.- 
30  due  upon  the  "overdraft"  account  in  favor 
of  the  appellee  after  excluding  the  sum  of 
$3,650.91  transferred  thereto  from  the  "bill 
of  acceptance"  account  This,  by  mathemati- 
cal computation,  will  leave  a  balance  due  the 
appellant  of  $393.70,  for  which  judgment  will 
here  be  rendered.  Except  as  indicated  above, 
the  appellee  Is  entitled  to  no  relief  on  its 
cross-action. 

The  judgment  of  the  trial  court  will  there- 
fore be  reformed  accordingly,  and  the  costs 
of  this  appeal  adjudged  against  the  appellee. 


KIEFFER  V.  KEOUGH.     (No.  7188.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

June  9,   1916.     Rehearing   Denied 

June  29,  1916.) 

1.  innkegfebs  ®=»13 lzxn  fob  hotel  bilii 

—"Hotel." 
A  rooming  house,  where  both  furnished  and 
unfurnished  rooms  are  rented  by  the  day,  week, 
or  month,  and  bell-boy  service,  lights,  water, 
heat  phone  and  laundry  service  furnished,  heU 
a  "hotel"  within   Vernon's  Sayles'  Ann.   Civ. 
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St.  1914,  art  666S,  providing  hotd  keeper'* 
lien  for  unpaid  hotel  bill. 

[Ed.  Note.— For  otiier  cases,  see  Innkeepers, 
Cent.  Dig.  §{  42-46;  Dec.  Dig.  <S=>13. 

For  otber  definitioDs,  see  Words  and  Fbras- 
cs,  F^rst  and  Second  Series,  HoteL] 

2.  Inrkeefkbs  «=3l3— Loxn  foB  Ukpaid  Ho- 
tel Biix— "Gdbst." 

A  person  who  rented  an  unfurnished  room 
at  such  hotel  by  the  month,  and  bimished  the 
same  with  his  own  furniture,  and  received  the 
other  services  of  saeb  hotel,  held  a  guest,  and 
his  property  subject  to  a  lien  for  his  unpaid 
hotel  bill 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  H  42-46;  Dec  Dig.  <S=>18. 

Fbr  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Onest] 

3.  Innkkepebs  ®=3l3— Lieit— Ownebship  of 
Pbopebtt— Notice  of  P*bopbietob. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914. 
art.  5663,  property  in  the  possession  of  hotel 
guest  is  subject  to  a  hotel  keei>er's  lien,  though 
it  belonged  to  a  third  person,  if  the  proprietor 
had  no  notice  of  the  true  ownership. 

[Ed.  Note. — ^For  other  eases,  see  Innkeepeni, 
Cent.  Dig.  §5  42-46;  Dec.  Dig.  «s>13.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Chas.  E.  Ashe,  Jud^e. 

Action  by  Jobn  KiefCer  against  E.  T. 
Keoogh.  Jodgmrat  for  defendant,  and  plain- 
tiff appeals.    Bererbcd  and  rendered. 

W.  E.  Montelth,  of  Honston,  for  appellant 
Cooper  &  Merrill,  of  Honston,  for  t^pellee; 

ItAN^i,  J.  For  a  statement  of  tbis  case 
we  here  adopt  the  findings  of  fact  filed  by 
tbe  trial  court,  together  with  ancb  additional 
statements  as  is  necessary  to  make  said 
statenient  complete,  as  follows: 

Some  time  prior  to  February  1,  1912,  and 
ever  blnce  said  date,  John  KleCFer,  the  de- 
fendant, has  been  tbe  proprietor  and  man- 
ager of  a  rooming  bouse  called  Hotel  Strat- 
ford, situated  in  the  dty  of  Hooiston,  Harris 
county,  Tex.,  at  No.  414  Fannin  street.  Be- 
tween February  1,  1912,  and  October  1,  1912, 
defendant's  principal  business  as  proprietor 
and  manager  of  said  house  was  renting  fur- 
nished rooms  to  guests  by  the  day,  week,  or 
month,  furnishing-  tbe  occupants  of  said 
rooms  bell-boy  service,  lights,,  water,,  heat, 
and  phone  service,  taking  laundry  for  guests 
and  sending  it  out  for  them  and  paying  tbe 
bills  when  it  was  returned,  cliarglug  same  to 
tbe  guests  of  the  respective  rooms.  At  said, 
time  defendant  had  eight  or  ten  unfurnished 
rooms,  which  he  rented  qnfurnlshed  when 
tenants  could  be  secured,  and  during  said 
time  defendant  liad  a  fixed  rate  for  each 
class  of  accommodation,  a  certain  rate  for 
certain  rooms  by  the  day,  week,  or  month 
furnished,  and  certain  rate  for  unfurnished 
rooms,  and  the  rate  charged  tbe  plaintiff  was 
the  usual  rate  charged  guests  for  unfurnish- 
ed rooms.  On  or  about  February  1,  1912, 
for  a  cou&iderati9n  of  $30  per  m,onth,  the 
defendant  rented  plaintiff,  upon  a  monthly 
rental,  certain  of  said  unfurnished  rooms  for 


housekeeping  purposes,  wltb  all  the  odier  con- 
venlenees,  rights^  and  privUegee  of  guests 
occupying  the  famished  rooms  of  said  house, 
and  a  few  days  afterwards  plaintiff,  who  was 
then  and  is  now  a  married  man,  moved  into 
said  rooms  with  bis  wife,  and  continuously 
occupied  and  used  same  as  living  and  house- 
keeping rooms  for  himself  amd  wife  until 
about  the  Ist  day  of  October,  1912.  Plain- 
tiff and  his  wife,  during  his  occupancy  of 
said  rooms,  furnished  same  at  their  expense 
with  suitable  household  furniture  and  fur- 
nishings for  housekeeping  purposes,  and  all 
of  said  housebold  furniture  and  furnishings 
on  the  several  dates  inquired  about  herein 
belonged  to  the  plaintiff,  E.  T.  Keougb,  ex- 
cept the  piano,  sewing  machine,  bedding,  and 
linens  wUch  then  and  now  belong  to  plaib- 
tiff's  wife  as  her  separate  property,  liavlng 
been  acquired  by  her  before  her  marriage 
to  tbe  plaintiff.  Upon  leaving  said  property 
and  premises  on  or  about  October  1,  1912, 
plaintiff  was  Indebted  to  tbe  defendant  in  the 
sum  of  $82.50  for  room  rent  and  laundry 
bills.  Plaintiff  at  tbis  time  attempted  to 
move  tbe  said  furniture  and  belongings  of 
himself  and  wife,  but  was  forcibly  prevented 
from  doing  so  by  tbe  defendant,  who  lias 
ever  since  retained  and  held  the  same,  claim- 
ing a  hotel  keeper's  lien  thereon  to  secure 
tbe  said  sum  of  $82.50  due  as  aforesaid. 
During  none  ct  tbe  times  or  dates  mention-  ' 
ed  herein  did  the  defendant  in  tbe  conduct 
and  management  of  said  house  serve  meals 
or  refreshments  of  any  kind  to  his  guests. 
The  plaintiff  and  his  wife  are  tbe  owners  of 
aU  the  property  sued  for  and  described  in  tbe 
trial  pleadings  of  tbe  plaintiff,  and  tbe  de- 
fendant is  forcibly  holding  and  retaining  the 
same,  claiming  a  hotel  keeper's  lien  thereon 
to  secure  said  $82.50.  Appellant's  hotel  was 
advertised  and  maintained  as  an  European, 
plan  hotel.  It  had  a  sign  across  its  door 
and  in  front  of  its  main  entrance,  to  wit, 
Stratford  Hotel.  It  was  held  out  to  the 
public  generally  by  its  proprietor  as  a  b6tel 
for  guesits.  It  was  conducted  and  maintain- 
ed like  other  Europe£^l  plan  hotels  wei-e  con- 
ducted and  maintained.  A  bot^l  clerk  was 
employed  who  kept  a  regular  hotel  register 
of  all  guests,  and  all  guests  who  applied  for 
accommodation  were  received  to  the  capacity 
of  said  hotel.  Tbe  lien  asserted  by  appel- 
lant upon  Said  property  was,  by  virtue  of 
article  5G63,  Vernon's  Sayles'  Statutes,  which 
provides  that: 

"Proprietors  of  hotels  and  boarding  houses 
shall  have  a  special  lien  upon  all  property  or 
baggage  deposited  with  them  for  the  amount  o( 
the  diarges  against  them  or  their  owners  if 
guests  at  such  hotels  and  boarding  houses." 

On  tbe  29tb  day  of  September,  1914,  E.  T, 
Keougb  filed  his  petition  .before  A.  K.  llam- 
blen,  Judge  of  tbe  Eleventh  district  court 
of  Harris  county,  in  which  be  alleged  that 
appellant,  Kleffer,  was,  doing  business  under 
the  name  of  the  Stratford  Hotel,  that  he  was 
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a  married  man,  the  head  of  a  family,  and 
that  the  property  in  question  was  and  is  hia 
household  furniture  and  exempt  from  forced 
sale,  etc.,  and,  further,  that  appellant  was 
unlawfully  withholding  said  property  from 
him.  He  prayed  for  a  mandatory  injunction 
to  compel  appellant  to  restore  to  him  said 
property,  and  for  the  possession  of  the  same, 
and  that  In  the  event  said  property  could  not 
be  recovered,  he  have  Judgment  against  ap- 
pellant for  $1,000,  the  alleged  value  of  the 
same.  Appellant  answered,  setting  up  the 
facts  as  found  by  the  court,  and  also  set  up 
his  lien  and  prayed  for  its  establishment  by 
the  court  The  cause  was  tried  before  the 
court  without  a  jury,  who  rendered  judg- 
ment, refusing  the  alleged  lien,  and  in  favor 
of  appellee,  Keough,  for  the  title  and  posses- 
sion of  the  property  sued  for,  and  awarding  a 
writ  of  possession  and  mandatory  injunction 
prayed  for,  commanding  appellant  to  forth- 
with deliver  to  appellee,  Keough,  the  proper- 
ty in  question.  From  such  judgment  John 
Kieffer  has  appealed. 

The  trial  court  filed  his  findings  of  facts  as 
set  out  in  the  first  part  of  this  opinion,  and 
has  filed  the  following  conclusions  of  law: 

"I  conclude  as  matter  of  law  that  the  kind 
of  house  the  defendant  was  running  was  not  a 
hotel  or  boarding  house  within  the  purview  of 
the  statute  giving  such  persons  a  lien  apon  the 
effects  of  guests  for  their  charges,  and  was  not 
'  an  inn  or  tavern  at  common  law,  and  that  he 
is  not  therefore  entitled  to  any  lien  on  the 
property  or  chattels  of  the  plaintiff  now  in  his 
possession,  and  that  the  plaintiff  for  himself 
and  wife  is  entitled  to  recover  the  possession 
thereof." 

Appellant  presents  two  assignments  of  er- 
ror by  which  he  contends  that  the  trial  court 
erred  in  concluding  that  the  evidence  shows 
that  the  Stratford  Hotel  was  not  a  "hotel  or 
boarding  house"  as  these  terms  are  used  in 
article  5663,  Vernon's  Sayles'  Statutes,  and 
In  rendering  judgment  for  appellee  upon  such 
conclusion.  Appellee's  contention  is  that 
said  Stratford  Hotel  Is  a  lodging  house,  and 
not  a  "hotel  or  boarding  house"  as  those 
terms  are  used  In  said  article  5663,  and  there- 
fore appellant  had  no  lien  on  bis  household 
goods  deposited  in  the  rooms  of  said  hotel, 
while  appellant's  contention  is  that  said  hotel 
Is  a  "hotel"  as  that  term  is  used  by  said  stat- 
ute. These  contentions  constitute  the  matter 
presented  for  our  decision.  If  the  Stratford 
Hotel  was,  at  the  time  E.  T.  Keough  and  wife 
began  the  occupancy  of  some  of  its  rooms,  un- 
der the  terms  and  conditions  as  shown  by 
the  evidence,  a  "hotel  or  boarding  house," 
as  these  terms  are  used  in  said  article  5663, 
and  continued  to  be  such  until  they  left  the 
same,  and  they  occupied  said  rooms  as  guests 
of  said  hotel,  the  property  in  question  is  sub- 
ject to  the  lien  asserted  by  appellant,  Kieffer. 
It  follows  then  that  the  Important  and  con- 
trolling questions  are:  First,  was  the  Strat- 
ford Hotel  a  "hotel  or  boarding  house"  as 
those  terms  are  used  in  said  article  5663? 
and,  second,   did  Keough  and  wife  occupy 


rooms  therein  as  "guests"  as  that  term  is  us- 
ed in  said  article?  In  the  case  of  Nelson  v. 
Johnson,  104  Minn.  440,  116  N.  W.  828,  17  L. 
R.  A.  (N.  S.)  1^9,  the  Supreme  Court  of 
Minnesota  said: 

"In  early  days  and  under  primitive  conditions 
it  was  necessary,  in  order  to  bring  a  place  with- 
in the  legal  definition  of  an  inn,  and  to  charge 
the  keeper  thereof  with  liability  as  such,  that 
lodging,  food,  drink,  and  stable  should  be  fur- 
nished to  travelers.  But  as  cities  grew,  and 
modes  of  living,  travel,  and  transportation  of 
persons  changed,  the  legal  definition  of  an  inn 
(hotel  or  boarding  house  in  the  instant  case) 
was  modified  thereby,  and  a  bar  to  supply 
guests  with  drink,  and  a  stable  for  the  care  of 
their  horses,  are  now  no  longer  essential  requi- 
sites of  an  inn.  Why,  then,  should  a  dinmg 
room,  or  a  cat6,  or  restaurant,  to  supply  guests 
with  food  be  now  held  an  essential  requisite  of 
an  inn  or  hotel?  The  reason  for  holding  that 
the  supplying  of  guests  with  food  is  a  neces- 
sary requisite  of  an  inn  (hotel)  has  as  effectual- 
ly ceased  as  it  has  to  the  supplying  of  drink 
and  stabling." 

It  has  also  been  held  that  the  proprietor 
of  a  hotel  conducted  on  the  European  plan 
is  responsible  for  his  guests'  effects  as  an 
Innkeeper.  Krohn  v.  Sweeney,  2  Daly  (N.  T.) 
200;  Bullock  V.  Adair,  63  HI.  App.  30;  John- 
son v.  Chadbourn  Finance  Co.,  89  Minn.  310, 
94  N.  W.  874,  99  Am.  St.  Rep.  571.  In  the 
case  of  Johnson  v.  ChadtMurn  Finance  Co., 
supra,  the  Supreme  Court  of  Minnesota  held 
that  a  building,  the  upper  floors  of  which 
were  used  for  sleeping  apartments,  and  'the 
lower  floor  for  an  office  by  the  proprietor, 
was  a  hotel,  when  the  business  was  conceded- 
ly  conducted  as  other  hotels  are  conducted, 
except  that  the  proprietor  did  not  furnish 
meals  for  the  guests.  In  speaking  of  this 
case  the  same  court,  in  the  case  of  Nelson  v. 
Johnson,  supra,  said: 

"The  logic  of  that  case,  however,  leads  di- 
rectly to  the  conclusion  that  supplying^  guests 
with  meals  is  not  now  one  of  the  essential  req- 
uisites of  a  hotel,  in  order  to  charge  the  pro- 
prietor thereof  with  the  liabiUty  of  a  keeper  of 
a  common  inn." 

In  the  case  of  Fay  v.  Pac.  Imp.  Co.,  93  Cal. 
253,  26  Pac.  1099,  28  Pac.  943,  16  L.  R.  A. 
188,  27  Am.  St  Rep.  198,  it  is  held  that  a 
hotel  Is  none  the  less  one  because  in  some 
respects  it  may  be  conducted  differently  than 
other  public  hotels,  so  long  as  it  is  held  out 
to  the  public  as  a  place  for  the  entertainment 
of  all  persons  who  may  have  occasion  to  pat- 
ronize it;  tliat  modes  of  entertainment  alter 
with  the  fashion  of  the  age,  and  to  preserve 
a  clear  definition  is  not  easy ;  that  it  is  not 
wayfarers  or  travelers  from  a  distance  that 
at  the  present  day  give  character  to  an  Inn, 
the  point  being  rather  that  people  resort  to 
the  house  habitually,  no  matter  whence  com- 
ing or  where  going.  In  Bernstein  v.  Sweeny, 
33  N.  Y.  Super.  Ct  (1  Jones  &  S.)  271,  274. 
it  Is  held  that  the  term  "hotel,"  within  the 
meaning  of  a  statute,  includes  the  class  of 
hotels  commonly  known  as  "European." 

[1]  While  there  is  much  conflict  in  the  de- 
cisions of  the  courts  of  the  various  states  as 
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to  tbe  proper  deflnitioii  of  a  "hotel,"  as  that 
t»m  is  now  used  In  the  statutes,  we  think 
the  great  weight  of  authority  supports  the 
definition  given  by  the  cases  above  dted. 
"We  therefore  bold  that  the  building  of  ap- 
pellant, Kleffer,  In  which  appellee,  Keongh, 
deposited  the  property  in  question  is  a 
"hotel,"  as  that  term  is  used  in  said  article 
5663  of  our  statute. 

[2]  We  now  come  to  the  more  difficult 
question;  that  is.  Were  E.  T.  Keough  and 
wife  "guests"  of  said  hotel  as  that  term  la 
used  In  said  statute?  Again,  on  this  question 
we  find  much  conflict  in  the  decisions  of  the 
courts.  The  word  "guests"  is  defined  In  the 
cases  dted  below  as  follows:  A  guest  Is  a 
lodger  at  a  hoteL  Oomer  ▼.  State,  26  Tex. 
App.  609,  513,  10  S.  W.  106,  107  (dtlng 
Webster  Diet).  A  "guest"  Is  defined  as  a 
visitor  sojourning  in  the  honse  or  enter- 
tained at  the  table  of  another.  Odell  v.  New 
York  Cent.  &  H.  R.  R.  Oa,  18  App.  Dlv.  12, 
45  N.  y.  Supp.  46*-486  (dtlng  Cent  Diet.). 
A  "guest"  is  defined  as  "a  traveler  who 
lodges  at  an  inn  or  tavern  with  the  consent 
of  the  keeper."  State  v.  Johnson,  4  Wash. 
683,  594,  30  Pac.  672,  673  (dUng  Black's  I^iw 
Diet,  tit  "guest").  The  term  "guest"  In- 
. dudes  a  traveler  who  goes  to  a  house  hdd 
out  to  be  an  Inn  for  the  purpose  of  receiving 
such  entertainment  as  he  has  occasion  for. 
Pinkerton  v.  Woodward,  83  CaL  657,  597,  91 
Am.  Dec.  667.  Tbe  guest  comes  to  the  inn 
without  any  bargain  for  time,  and  remains 
without  one,  and  may  go  when  he  pleases, 
paying  only  for  the  actual  entertainment 
wlilch  he  receives;  and  the  fact  tliat  one 
stayed  a  long  time  at  an  inn  is  not  snflldent 
to  make  him  a  boarder,  and  not  a  guest 
Schoecraft  v.  Bailey,  25  Iowa,  553,  556; 
Metzer  v.  Schnabel,  23  Misc.  Rep.  608,  52 
K  X.  Supp.  106.  "Guest,"  as  the  term  is 
used  in  speaking  of  a  guest  of  an  Inn,  would 
Indnde  one  who  resided  at  a  hotel,  paying  $6 
a  week  for  his  room,  which  he  had  been 
informed  was  the  regular  price  to  a  guest, 
altbougfa  be  stayed  at  the  hotel  for  a  period 
of  a  m<Httli.  Smith  v.  Keyes,  2  Thomp.  &  C. 
<N.  Y.)  660,  661.  Mere  fixing  of  the  price  to 
be  paid  does  not  make  the  person  a  boarder, 
rather  than  a  guest,  so  as  to  render  the 
house  a  boarding  house,  rather  than  an  inn. 
In  re  Brewster,  39  Misc.  Rep.  689,  80  N.  Y. 
Snpp.  066  (dtlng  Hancock  v.  Rand,  94  N.  Y. 
1,  7,  46  Am.  Rep.  112).  Where  a  person  rent- 
ed a  room,  whidi  was  cared  for  by  the  hotel 
keeper,  but  no  particular  time  had  been  bar- 
gained for,  though  the  price  had  been  agreed 
upon  in  advance,  he  was  a  guest,  as  far  as 
tbe  liability  of  the  hotel  keeper  for  loss  of 
his  effects  was  concerned.  Metzer  v.  Schna- 
bel, 23  Misc.  Rep.  698,  62  N.  Y.  Supp.  105. 
Any  one  away  from  home,  recdvlng  accom- 
modations at  an  inn  as  a  traveler,  is  a  guest, 
though  he  be  a  townsman  or  neighbor.  Wall- 
ing V.  Potter,  36  Conn,  183,  186.    In  view  of 


the  conflicting  deflnltlonB  given  to  the  word 
"guest"  as  It  is  used  In  article  5663,  supra, 
by  the  courts,  and  in  view  of  the  factp  of 
this  case,  we  feel  that  both  Justice  and  com- 
mon sense  dictate  that  we  should  hold  that 
appellee  B.  T.  Keou^  and  wife  were  guests 
of  Hotel  Stratford  while  they  occupied  rooms 
therein,  and  that  appellant  John  Kleffer,  has 
a  statutory  lien  on  the  property  in  question, 
and  we  therefore  so  hold. 

[3]  It  may  be  stated  here  that  the  lien 
given  to  proprietors  of  hotels  by  article  5663, 
Vernon's  Sayles'  Statutes,  may  attach  to 
property  in  possession  of  his  guests  though 
it  belongs  to  a  third  person,  provided  the 
proprietor  of  such  hotel  had  no  notice  of 
the  fact  that  said  property  belonged  to  such 
third  person.  .  Mfg.  Co.  v.  Miller,  62  Minn. 
616,  55  N.  W.  66,  21  L.  R.  A.  229!  38  Am.  St 
Rep.  568,  and  cases  there  dted  by  counsel  for 
appellant.  Having  concluded  that  the  Strat- 
ford Hotel  Is  a  "hotel"  as  that  term  is  used 
in  the  statutes,  and  that  appellee  E.  T. 
Keough  and  wife  were  "guests"  of  said  hotel, 
as  that  term  is  used  in  said  statute,  while 
occupying  the  rooms  therdn,  we  further 
conclude,  under  the  facts  of  this  case,  that 
appellant  Kleffer,  has  a  lien  upon  the  pr(^ 
erty  in  question.  We  therefore  hold  that  the 
trial  court  erred  in  rendering  Judgment  in 
favor  of  EI.  T.  Keough  for  the  title  and  pos- 
session of  said  property  free  from  appellant's 
said  lien.  In  view  of  the  fact,  however,  that 
appellant,  Kleffer,  pleaded  the  appellee, 
Keough,  was  Indebted  to  him  in  the  sum  of 
$119  and  made  no  prayer  for  Judgment  there- 
for in  the  lower  court,  we  are  in  no  position 
to  render  Judgment  therefor  in  this  court, 
and  until  appellant  recovers  Judgment  for  his 
claim  he  is  not  entitled  to  the  establish- 
ment of  his  lien  given  by  the  statute  to  secure 
the  payment  of  said  dalm.  We  therefore  do 
no  more  than  reverse  the  Judgment  rendered 
by  the  trial  court,  and  here  render  Judgment 
that  appellee,  E.  T.  Keough,  recover  nothing 
by  his  suit,  and  that  the  appellant,  Kleffer, 
go  hence  without  day,  and  that  he  recover 
bis  costs  ineutred  from  appellee  B.  T. 
Keough. 

Reversed  and  rendered. 


FIRE  ASS'N  OF  PHILADELPHIA  v.  POW- 
ELL  et  aL    (Xo.  1647.)  • 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

May   11,    1916.     Rehearing  Denied 

June  1,  1916.) 

1.   iNStntANCK     «=»665(^— ACTIOKS  —  StTFFI- 
CIENCT  OF  EVIDENCB— DEUVXBY  Or  PoUCT. 

Evidence  held  to  sastain  a  verdict  that  a 
fire  insurance  policy  was  intended  to  become 
effective  without  waiting  for  its  approval  by 
tbe  iniuraoce  company's  general  agents. 

[E'd.   Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  i  1709;  Dec.  Dig.  <S=>665(2).] 


«s»For  otber  cbmi  ms  same  toplo  and  KBT-NUMBSa  in  aU  Ksy-Nombwtd  Dlswta  aad  Index* 
*Wrlt  o(  error  pending  In  Supram*  Court. 
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2.  EviDEiroE  ^=s498% — OpimoH  Evisbrob— 

GOKFETEKTOT     OF     WITNBSS— I>I8CBEnOII     OW 
COUBT. 

A  witnesi'  competency  to  testify  regarding 
the  actual  value  of  goods  rests  largely  in  the 
trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |S  2290,  2291 ;  Dec.  Dig.  «=>498^] 

5.  INBUBANCE  ©^IBSGS)—  CONTBACT— "COK- 
BTBUCTION— DZSCBIPrrON  OF  Pbopkbtt— 
"Pubnitube"  and  "Fixtubbb." 

"Farniture"  and  'fixtures,"  as  used  in  a 
fire  insurance  policy,  include  light  fixtures  and 
globes,  ceiling  fans,  electric  meters,  mirror  door, 
and  the  wiring  of  a  building. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  342,  344 ;    Dec.  Dig.  <S=»163(3). 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Fixtures;  Furni- 
ture.] 

4.  iNstTRANcB    «=>651(2)— Actions— Adwissi- 

BltMT  OF  EJvlDKNCt— DELIVEBt   OF  PoLICT. 

Under  an  issue  whether  a  fire  insurance  pol- 
icy was  intended  to  become  effective  before  ap- 
proval by  the  insurer's  general  agents,  the  un- 
disclosed intention  of  the  insurer's  general  agent 
when  making  the  contract  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1674;  Dec.  Dig.  <S=>651(2).] 

6.  TBIAL      ^=»312(2)  —  iNSTBtJCTIONS      Afteb 

Submission. 
Where  the  Jury  in  fire  insurance  case,  aft- 
er retiring,  aslced  whether  they  were  instructed 
to  calculate  the  loss  according  to  an  inventory, 
an  answer  that  they  were  to  consider  the  in- 
ventory, together  with  all  the  other  evidence, 
held  unobjectionable,  as  laying  too  much  stress 
upon  the  inventory. 

[IQd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  744 ;  Dec.  Dig.  «=>3lS(2).] 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Porter,  Judge. 

Action  by  L.  H.  Powell  and  another  against 
the  Fire  Association  of  Philadelphia,  in 
whldi  Ray  Carroll  Intervened.  From  an  ad- 
verse judgment,  defendant  appeals.    Affirmed. 

Crane  &  Crane,  of  Dallas,  and  Morrow  & 
Morrow,  of  HlUsboro,  for  appellant  Leake 
&  Henry,  of  Dallas,  and  Edwards,  Geppert  & 
Wroe,  of  Teague,  for  appellees. 


HODOES,  J.  L.  H.  Powell  and  the  Secu- 
rity National  Bank  of  Dallas  filed  this  suit 
against  the  appellant  In  April,  1915,  to  re- 
cover the  sum  of  $1,100  upon  a  fire  Insurance 
policy.  The  bank  was  made  a  party  plain- 
tiff, upon  the  ground  that  it  held  a  mortgage 
agaUist  the  property  which  had  been  de- 
stroyed by  Are.  Ray  Carroll,  one  of  the  ap- 
pellees, Intervened  during  the  progress  of  the 
salt,  alleging  that  he  bad  purchased  the  in- 
terest held  by  Powell.  The  principal  defense 
interposed  by  the  appellant  is  that  the  policy 
sued  on  had  never  In  fact  been  delivered  or 
become  effective.  It  was  contended  that  tlie 
policy  was  written  with  the  understanding 
that  it  should  be  subject  to  the  approval  of 
the  appellant  company,  and  was  not  to  be 
binding  until  it  was  passed  upon  by  appel- 
lont's  duly  authorized  officials.    The  case  was 


aabmltted  to  the  jury  upon  the  f  oUowlng  spe- 
cial issues: 

"1.  When  L.  H.  Powell  and  W.  Bl  Berry 
[appellant's  agent]  agreed  as  to  the  insurance 
involved  in  this  case,  was  it  understood  that 
the  policy  when  written  up  would  be  binding 
on  the  defendant  company?     Ans.  Yes. 

"2.  Or  was  it  understood  that  such  policy 
would  not  be  binding  on  the  company  until  it 
should  be  approved  by  the  defendant  company 
itself?     Ans.  No. 

"3.  What  was  one-fifth  of  the  total  direct  loss 
or  damage  by  'fire  to  the  store  and  office  fur- 
niture and  fixtures,  including  counters,  shelving, 
cash  registers,  and  soda  fountain  of  the  South- 
land Confectionery  Company  contained  in  the 
building  occupied  by  the  Southland  Confection- 
ery Company  from  fire  occurring  November  16, 
1914?    Ans. ""•"" 


"The  Southland  Confectionery  Company," 
referred  to  In  the  above  Interrogatory,  was 
the  style  or  name  under  which  Powell  con- 
ducted hla  business.  Upon  these  answers  a 
judgment  was  rendered  against  the  appel- 
lant. 

[1]  The  refusal  of  the  court  to  perempto- 
rily instruct  a  verdict  for  the  defendant  is  the 
first  error  assigned.  The  evidence  shows 
that  Powell,  some  time  prior  to  the  fire,  ap- 
plied to  W.  E.  Berry,  the  appellant's  local 
agent  at  Hubbard  City,  Tex.,  for  Insurance 
aggregating  $6,600;  that  It  was  late  In  the 
afternoon  when  the  application  was  made. 
This  Insurance  was  to  be  distributed  among 
six  different  companies.  The  policies  were 
written,  but  were  never  taken  out  of  the  of- 
fice of  the  agent.  There  was  testimony  of- 
fered by  the  appellant  tending  to  show  an 
agreement  or  understanding  between  the  lo- 
cal agent.  Berry,  and  Powell  that  the  poli- 
cies were  not  to  become  effective  until  passed 
upon  by  the  appellant's  general  agents,  and 
were  to  be  written  subject  to  the  approval  of 
those  agents.  Th^re  was  testimony,  however, 
to  the  contrary.  We  are  Inclined  to  think 
that  a  preponderance  of  the  evidence  shows 
that  no  such  ccwditlons  were  imposed  or 
agreed  to  by  the  parties.  There  was  also 
testimony  supporting  the  conclusion  that  It 
was  the  understanding  of  Powell  and  Berry 
that  after  the  ix>licies  were  written  they 
should  be  kept  for  the  insured  In  the  safe  of 
the  agent,  because  Powell  had  no  safe  place 
in  which  to  keep  them.  There  was  also  testi- 
mony tending  to  show  that  this  was  custom- 
ary with  those  who  patronized  W.  E.  Berry 
in  the  Insurance  business.  The  testimony 
evidently  made  an  Issue  which  was  properly 
submitted  to  the  jury.  The  verdict  settles 
that  part  of  the  controversy,  and  will  not  be 
disturbed. 

It  is  also  urged  that  there  was  no  snfilcient 
evidence  upon  which  the  jury  could  find  a 
definite  sum  for  the  loss  sustained.  This  is 
equally  as  untenable  as  the  other  contention. 

[2]  The  second  and  third  assignments  com- 
plain of  the  refusal  of  the  court  to  exclude 
the  testimony  of  Powell  regarding  the  value 
of  the  goods  damaged  by  the  fire.     We  do 
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not  think  this  testUoony  was  B«bJ«ct  to  tlte 
objection  made.  The  test  submitted  by  the 
court  was  the  actual,  not  the  market,  value 
of  the  goods,  and  Powell's  competency  to 
state  that  value  was  Insufficiently  shown  to 
Justify  Its  admission.  The  competency  of 
the  witness  In  such  cases  Is  a  matter  that 
rests  largely  in  the  discretion  of  the  trial 
court,  and  we  cannot  say  that  in  this  in- 
stance that  discretion  has  been  abused. 

[S]  It  is  further  contended  that  certain  ar- 
tldes  embraced  within  the  list  of  goods  de- 
stroyed should  have  been  excluded,  because 
not  coveted  by  the  terms  of  the  policy. 
These  consisted  of  light  fixtures,  light  globes, 
celling  f&ns,  electric  meter,  mirror  door,  and 
the  wiring  of  the  building.  The  policy  cov- 
ered all  famiture  and  Oxtnres  in  the  burned 
building.  The  articles  mentioned  clearly  fall 
within  the  description  of  "furniture"  or  "flx- 
turea" 

[4]  The  refusal  of  the  court  to  permit  the 
appellant's  agent,  Berry,  to  tell  what  his  in- 
tention was  at  the  time  be  made  the  contract 
of  Insurance,  was  proper  under  the  circum- 
stances. The  witness  had  been  permitted  to 
detail  what  had  occurred  upon  that  occasion 
between  him  and  Powell,  and  his  undisclosed 
Intention  was  not  a  matter  to  be  considered 
in  determining  the  legal  result  of  those  nego- 
tiations. 

[5]  After  the  Jury  had  retired  they  re- 
turned into  court  and  propounded  the  follow- 
ing question: 

"If  we  agree  on  the  first  question  in  the 
charge,  are  we  Instructed  to  go  by  the  figures 
given   us   in  the  inventory  in  the  amount  of 

The  court  gave  to  that  q.nestion  the  fol- 
lowing answer  In  writing: 

"Answering  above,  you  are  to  consider  the 
inventory,  together  with  all  the  other  eividence 
adduced  before  you." 

It  Is  Insisted  that  this  additional  instruc- 
tion given  by  the  court  operated  to  the  injury 
of  the  appellant;  that  it  unduly  emphasized 
the  importance  of  the  Inventory.  We  do  not 
think  the  Instruction  is  subject  to  the  objec- 
tion. The  Inventory  had  been  Introduced  in 
evidence  without  any  objection  whatever, 
and  it  was  proper  for  the  Jury  to  consider  It, 
as  told  by  the  court,  along  with  all  the  other 
evidence  which  had  been  admitted.  There  Is 
nothing  In  what  the  court  stated  that  would 
cause  the  Jury  to  give  to  the  inventory  any 
more  Importance  than  its  evidentiary  char- 
acter warranted. 

The  remaining  assignments  of  error  raised 
practically  the  same  questions  involved  in 
those  discussed. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


MILNKB  V.  BREW£:R~M0NA0HAN  MEB- 
CAMTILE  CO.     (Mo.  1637.) 

<Conrt  of  CSvil  Appeals  Of  Texas.    Tesarkana. 
June  1,  Idld.) 

L  Mandauvs   «=»154{4)— Right  to   Wbit— 

Official  Dutt— Plbadinq. 
Transfer  of  stock  on  the  books  of  a  corpo- 
ration cannot  be  cosipelled  by  mandamus  if  tlie 
petition  fails  to  allege  the  existence  of  an  of- 
ficial or  legal  duty  on  the  part  of  the  officers 
to  make  the  transfer;  greater  certainty  of 
pleading  being  required  in  mandamus  than  in 
ordinary   eases. 

[Ed.  Note.— F<w  other  cases,  see  Mandamus, 
Cent  Dig.  {S  300,  303 ;  Dec.  Dig.  «=>154(i).] 

2.  Mardamitb  «s>1.87(4)  — Appeal— Funda- 

MEflTAI.     EbBOK— PlEADIKO. 

Failure  of  the  petition  to  allege  a  cause  of 
action  for  mandamus  is  fundamental  error,  and 
mnst  be  noticed  by  the  appellate  court. 

[EM.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §1  431,  432;  Dec.  Dig.  «3>187(4).l 

8.  Mandahits  «=al54(4)— Tbansfbb  of  Stook 

—How  Coi(FBi.un)— Pleadikq. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1014, 
art.  1168,  providine  that  transfer  of  stock  shall 
only  be  on  the  books  of  the  corporation  in  such 
manner  as  the  by-laws  provide,  and  article 
1160,  reqairing  officers  to  keep  a  record  of  all 
stock  transferred,  a  petition  to  compel  trans- 
fer by  mandaxQUB  is  insufficient  if  it  fails  to 
show  what  the  by-laws  provide  as  to  transfers. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  |§  300,  303;  Dec.  Dig.  <S=»154(4).] 

4.  Corporations   <8=3>133  —  Stock  —  Liens  — 

Actions— Rbxief. 
Where  the  answer  specially  pleads  lien  on 
stock  as  defense  to  action  for  damages  for  re- 
fusal to  transfer  it  on  the  corporation  books, 
no  affirmative  relief  foreclosing  the  lien  can  be 
awarded. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f|  613-520 ;  Dec  Dig.  «=»133.] 

6.  Corporations   «=»131  —  Stock  —  Liens  — 

Transfer. 
In  the  absence  of  statute  or  corporation  by- 
law on  the  subject,  the  assignee  of  eoiporation 
stock  is  entitled  to  have  it  transferred  on  the 
books,  although  the  corporation  has  a  lien  for 
debt,  such  transfer  subject,  however,  to  the  lien. 

[Ed.  Note. — For  othM  cases,  see  Corporations, 
Cent  Dig.  S  490 ;  Dec.  Dig.  «s>131.] 

Appeal  from  District  Court;  Navarro  Coun- 
ty; H.  B.' Davis,  Judge. 

Suit  by  Sandifer  Mllner  against  the  Brew- 
er-Monaghan  Mercantile  Company.  Judg- 
ment for  defendant  in  part,  and  plaintiff 
appeals.  Affirmed  In  part,  and  in  part  re- 
versed and  rendered. 

Appellant  by  his  petition  alleges  that  he 
has  suffered  damages  in  the  refusal  to  trans- 
fer ten  shares  of  capital  stock  in  his  name 
on  the  stock  books  of  the  appellee  compa- 
ny.   And  the  petition  also  prays  as  follows: 

"And  in  the  alternative  plaintiff  also  prays 
the  court  for  judgment  requiring  and  compelling 
the  transfer  of  said  ten  shares  of  stock  in  the 
Brewer-MJonaghan  Mercantile  Company  to 
plaintiff,  by  defendants,  and  requiring  and  com- 
pelling the  issuance  and  delivery  to  plaintiff  of 
a  stock  certificate  therefor." 
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R.  Z.  Monaghan  was  the  owner  of  ten 
paid-up  shares,  of  the  par  value  of  $100  each, 
of  the  capital  stock  of  the  Brewer-Monaghan 
Mercantile  Ck>mpany,  a  corporation;  and  he, 
for  a  valuable  consideration,  assigned  said 
shares  of  stock  and  Indorsed  the  certificate 
to  appellant  At  the  time  of  the  assign- 
ment the  said  shares  were  standing  in  the 
stock  book  of  the  company  in  the  name  of 
Mr.  Monaghan  as  owner.  The  stock  certlfl- 
cate  on  its  face  recited  that  the  shares  shall 
be  transferable  "only  on  the  books  of  the 
corporation  by  the  holder  thereof  in  person, 
or  by  attorney,  upon  the  surrender  of  this 
certificate  indorsed."  Appellant  presented  the 
properly  assigned  and  indorsed  stock  certifi- 
cate to  the  president  of  the  mercantile  com- 
jwny  and  demanded  of  him  a  transfer  of  th'e 
said  stock  npon  the  stock  books  of  the  corpo- 
ration, but  this  was  refused  by  the  president 
upon  the  ground  that  the  mercantile  compa- 
ny had  and  claimed  a  lien  upon  the  ten 
shares  as  against  B.  Z.  Monaghan  for  an  in- 
debtedness due  by  him  to  the  company. 
Monaghan  owed  the  corporation  before  and 
at  the  time  of  the  transfer  of  the  stock  to 
appellant  a  balance  upon  an  open  account 
of  $440.10.  Appellant  had  notice  before  ac- 
quisition of  the  stock  that  Monaghan  was 
indebted  to  the  corporation.  Article  2,  i  4, 
of  the  by-laws  of  the  corporation  provides: 

"The  corporation  shall  have  a  first  lien  on  all 
shares  of  its  capital  stock  and  upon  all  divi- 
dends declared  upon  the  same  for  any  indebted- 
ness of  the  respective  holders  thereof  to  the 
corporation." 

The  judgment  of  the  court  is  in  favor  of 
the  defendants  respecting  the  action  for 
damages,  and  the  Judgment  of  the  court  fur- 
ther adjudicates  a  lien  upon  the  stock  In 
favor  of  the  mercantile  company  superior  to 
appellant's  rights  therein,  and  further  adju- 
dicates as  follows: 

"It  is  further  ordered  and  adjudged  that  B.  Z. 
Mionaghan  was  at  and  prior  to  the  acquisition 
by  Sandifer  Milner  of  oia  claim  to  said  stock 
justly  and  truly  indebted  to  the  Brewer-Mona- 
gban  Mercantile  Company  in  the  sum  of  $440.- 
10,  and  that  until  said  indebtedness  is  paid  in' 
full  said  defendant  corporation  is  entitled  to 
bold  said  shares  of  stock  against  tbe  plaintiff 
and  all  others.    . 

"It  is  further  ordered  and  adjudged  that  the 
plaintiff,  Sandifer  Milner,  be  and  be  is  now 
given  a  period  of  60  days  from  the  date  of  this 
judgment  in  which  be  can,  if  be  wishes  to,  pay 
the  aforesaid  indebtedness  of  Monaghan  to  the 
Brewer-Monagban  Mercantile  Company,  and, 
in  the  event  that  the  plaintiff  does  pay  said 
amount  to  said  corporation,  then  the  said  de- 
fendant, Brewer-Monaiifhan  Mercantile  Compa- 
ny, is  ordered  and  directed  to  transfer  said 
shares  of  stock  evidenced  by  said  certificate 
from  B.  Z.  Monaghan  to  tbe  plaintiff,  Sandifer 
Milner.  But,  in  the  event  that  said  plaintiff 
declines  and  refuses  to  pay  tbe  amount  of  said 
debt  to  tbe  defendant  corporation,  then  it  is  or- 
dered and  adjudged  by  tbe  court  that  any  right 
which  the  plaintiff  may  have  in  and  to  said 
stock  be  and  the  same  is  forever  barred,  both 
in  law  and  equity,  and  said  certificate  of  stock 
be  nnd  is  hereby  heM  for  naught  in  the  hands  of 
said  plaintiff. 

"It  is  further  ordered  and  adjudged  that,  in 
the  event  tbe  plaintiff,  Sandifer  Milner,  dechnek 


to  pay  off  the  said  debt  within  tbe  period  of 
time  specified,  and  therefore,  under  the  terms 
of  this  decree,  becomes  barred  of  his  rights  to 
said  stock,  then  and  in  such  event  the  said 
Sandifer  Milner  is  ordered  and  directed  to  im- 
mediately at  tbe  end  of  said  60  days  return  and 
file  into  this  court,  with  the  clerk  thereof,  said 
certificate  of  stock  sued  on  and  above  describ- 
ed ;  and  it  is  further  ordered  and  adjudged  that 
the  lien  upon  said  stock  held  by  said  defendant 
corporation  be  and  the  same  is  hereby  foreclos- 
ed, and  the  said  Brewer-Monaghan  Mercantile 
Company  is  authorized  to  sell  said  stock  at 
private  or  public  sale,  after  giving  10  da^s'  no- 
tice tbereoi,  by  written  notice  posted  in  one 
public  place  in  the  town  of  Streetman,  Free- 
stone county,  Tex.,  or  in  the  newspaper  pub- 
lished in  said  town,  and  apply  to  the  credit  of 
said  indebtedness  of  B.  Z.  Monaghan  to  it.  and 
said  coriporation  is  authorized  and  directed, 
after  having  sold  said  stock,  to  cancel  the  cer- 
tificate now  held  by  Sandifer  Milner  on  its 
books,  and  issue  a  new  certificate  in  lien  there- 
of to  the  purchaser." 

The  Judgment  of  tbe  trial  court  involves 
the  finding  of  facts  that  neither  Brewer  nor 
the  corporation  was  guilty  of  conversion, 
and  that  appellant  did  not  sutFer  any  dam- 
ages in  the  refusal  to  transfer  on  the  books 
the  stock  to  him.  The  record  warrants  these 
findings  of  facts. 

Dexter  Hamilton,  of  Corsicana,  for  appel- 
lant Bichard  Mays,  of  Corsicana,  for  appel- 
lee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1]  The  case  was  presented  to  the  trial 
court  in  the  view,  it  seems,  that  plalntift  by 
his  petition  was  asking  to  be  indemnified  in 
damages  for  refusal  of  the  corporation  to 
transfer  on  the  books  ten  shares  of  stock  to 
him,  or,  if  damages  may  not  be  recovered, 
then,  in  the  alternative,  to  compel  the  corpo- 
ration to  transfer  on  tbe  books  the  stock  to 
him  as  owner  and  to  issue  to  him  certificates 
for  the  same.  Beviewing  the  pleading,  it  is 
concluded  there  Is  clearly  and  fully  alleged 
a  cause  of  action  for  damages,  and  such  Is- 
sue was,  under  the  pleading,  before  the  court 
for  trial  on  the  merits.  But  the  right  of  the 
plaintiff  to  maintain  in  the  alternative  the 
action  to  compel  the  transfer  of  stock  de- 
pends upon  whether  or  not  the  petition  al- 
leges, as  a  matter  of  law,  a  cause  of  action 
in  that  respect  The  petition  may  not  be 
said.  It  Is  believed,  to  be  sufficient  to  predi- 
cate tbe  remedy  of  mandamus  to  compel  tbe 
corporation  to  transfer  tbe  stock;  for  it  fails 
to  allege  any  duty  or  obligation  on  the  part 
of  either  Brewer  or  the  corporation  itself 
to  perform  the  act  sought  to  be  enforced. 
It  is  quite  well  settled  that,  in  order  to  be 
entitled  to  the  writ  of  mandamus,  tbe  allega- 
tions of  the  petition  must  show  the  exist- 
ence of  an  official  or  legal  duty  on  the  part 
of  the  defendant  to  perform  the  act  sought 
to  be  enforced,  and  that  the  duty  of  per- 
formance rests  on  such  defendant  The  pe- 
tition, to  be  sufficient  as  against  a  demur- 
rer, must  not  only  show  a  right  In  the  plaln- 
tift to  have  tbe  transfer  made,  but  also  a 
corresponding  obligation  on  tbe  part  of  tbe 
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officer  or  the  prirate  corporation  Itselt 
Greater  certainty  of  pleading  Is  required  in 
a  petition  for  mandamua  than  in  ordinary 
cases.  Arberry  t.  Beavers,  6  Tex.  467.  65 
Am.  Dec.  701. 

[2,S]  Article  U68,  Yemon's  Sayles'  St&t- 
ntes,  provides: 

"The  stock  of  any  corporation  created  under 
this  title  shall  be  deemed  personal  estate,  and 
shall  be  transferable  only  on  the  books  of  the 
corporation  in  such  manner  as  the  by-laws  may 
prescribe." 

And  by  article  1100  it  is  made  the  duty 
of  directors  of  the  private  corporation  "to 
cause  a  record  to  be  kept  of  all  stock  sab- 
scribed  and  transferred."  Under  the  stat- 
ute the  officers  of  the  corporation  may  only 
lawfully  make  transfer  on  the  books  of  stock 
as  the  corporation's  "by-laws  may  prescribe." 
The  petition  does  not  allege,  nor  Is  ther^ 
any  evidence  showing,  what  the  by-laws  of 
the  corporation  prescribe  respecting  the 
transfers  on  Its  book  of  stock,  nor  whose 
duty  it  was  to  make  such  transfers.  The 
failure  of  the  petition  to  allege  a  cause  of 
action  for  mandamus  is  fundamental  error, 
and  must  be  noticed  by  the  appellate  court 

[4]  Therefore,  according  to  the  pleading  of 
Idalntiff,  the  only  issue  before  the  trial  court 
was  that  of  damages.  And,  properly  con- 
struing defendant's  answer.  It  "specially 
pleads"  a  lien  upon  and  the  right  to  hold 
the  ten  shares  of  stock  for  a  debt  due  by 
Monaghan,  as  a  defense  to  plaintUTs  suit, 
and  not,  we  think,  by  way  of  cross-action  au- 
thorizing affirmative  relief.  Therefore  we 
conclude  that  the  court  was  not  authorized 
by  any  pleading  to  grant  appellee  company 


any  affirmative  relief,  and  to  do  so  was  er- 
roneous both  In  respect  to  decreeing  a  lien 
and  a  decree  of  foreclosure  and  sale  of  the 
stock. 

[I]  The  court  was  not  In  this  case  au- 
thorized to  bar  appellant  of  any  right  to 
the  stock  upon  failure  to  pay  the  debt  of 
Monaghan  within  60  days;  for  there  is  no 
statute  of  the  state  nor  is  there  any  by-law 
of  the  mercantile  company  in  evidence  pro- 
viding that  no  transfer  of  stock  shall  be  val- 
id or  made  so  long  as  the  owner  or  holder 
of  such  stock  shall  be  liable  for  any  debt  due 
and  unpaid  to  the  corporatioa  Therefore 
such  owner  or  holder  would  have  the  legal 
right  to  sell  and  transfer  the  stock  subject 
to  the  corporation's  lien  thereon,  and  such 
transferee  would  have  the  same  right  to 
have  transfer  on  the  books  made  to  him. 

As  the  court  was  authorized  under  the 
pleadings  and  evidence  in  this  case  to  render 
the  Judgment  respecting  the  action  for  dam- 
ages, the  Judgment  In  that  respect  in  favor 
of  defendants  must  be  affirmed.  But  all  the 
other  portions  of  the  court's  Judgment,  be- 
ing fundamentally  erroneous,  must  be  re- 
versed and  set  aside.  The  setting  aside  of 
the  judgment  respecting  fore<flosure  of  lien 
and  order  of  sale  of  the  shares  is  under  ap- 
pellant's thirteenth  assignment  of  error. 
The  setting  aside  of  all  other  parts  of  the 
Judgment  is  done  by  the  court  as  a  funda- 
mental error  appearing  on  the  record.  The 
costs  of  appeal  will  be  taxed  against  appel- 
lee mercantile  company,  and  all  the  costs  of 
the  trial  court  will  be  paid  by  the  appe- 
lant. 

Affirmed  in  part,  and  reversed  and  render- 
ed in  part. 
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PAPPAS  T.  STATO:. 
(Supreme  Court  of  Tennessee.    Aug.  9,  1916.) 

1.  Saleb  «a»479a4)  —  OoKDxnORAi.  Saixs  — 
Rbcovkbt  or  Pbofibiit— Fjolube  to  Rb- 
SBLI/— BFraoT. 

Wbei'u  tlHi  seller  of  goods  on  conditional  sale, 
tiie  title  to  which  was  retained  in  him,  retook 
the  goods,  after  they  were  removed  from  the 
state,  his  failure  to  resell  them,  as  required  by 
the  conditional  sales  law,  canceled  tlie  debt 
against  the  original  purchaser. 

[Eld.  Note.— For  other  cases,  see  Bales,  Oent. 
Dig.  i  1435;  Dec.  Dig.  «s»479(14).] 

2.  Saias  e="4M  CowDiTiowAi,  Saia»— Crim- 

INAX      RESFOMBIBILITT      FOB      XBANSFEBS — 

Statutes  —  Constetjction  —  "Knowinq- 

LT    OB   WlLLFUIXT." 

Laws  1909,  c.  657,  {  1,  making  it  unlawful 
to  remove  from  the  state  any  personalty,  title 
to  which  was  retained  at  time  of  sale,  unless 
written  consent  of  the  seller  is  obtained,  hav- 
ing omitted  the  words  "knowingly"  or  'Syill- 
fnUy,"  does  not  require  intent  to  defraud  as  im 
element  of  the  oCEense,  but  the  bare  removal, 
even  if  in  good  faith,  constitutes  tbe.oSense. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent. 
Dig.  f§  1366,  1433;  Dec.  Dig.  «=»484. 

For  other  definitions,  see  Words  and  Phrases, 
IHrst  and  Second  Series,  Knowingly  and  Will- 
fully,] 

Appeal  from  Orlmtnal  Court,  Shelby  Oonn- 
tj;   Jesse  Edglngton,  Jndge. 

Peter  Pappas  was  convicted  of  an  otrenae, 
and  he  appeals  and  assigns  errors.  Affirmed, 
with  recommendation  for  pardon. 

Friedman  &  Bosensteln,  of  Memphis,  for 
appellant.  Win.  H.  Swiggart,  Jr.,  Asst  Atty. 
Gen.,  for  the  State. 

GfiOLSON,  Special  Judge.  The  plaintiff 
in  error,  hereinafter  called  the  defendant, 
was  convicted  of  removing  beyond  the  limits 
of  the  state  of  Tennessee  personal  property, 
the  title  to  which  had  been  retained  in  an- 
other at  the  time  of  bis  purchase  thereof, 
without  the  consent  of  the  seller  of  said  pfer- 
sonal  property  in  writing.  He  has  appealed 
and  assigned  errors. 

[1]  It  Is  shown  that  the  property  describ- 
ed in  the  indictment  was  purchased  by  the 
defendant  by  a  written  contract  of  condi- 
tional sale,  which  expressly  prohibited  the 
defendant  from  removing  the  property  from 
the  state,  without  the  written  consent  of  the 
seller,  and  that  notwithstanding  the  statute, 
and  notwithstanding  the  contract,  the  de- 
fendant did  carry  the  property  to  the  state 
of  Arkansas,  where  it  was  recovered  and 
brought  back  by  the  agents  of  the  seller. 
The  defendant  testified  that  he  was  a  Greek, 
could  read  and  understand  but  little  EJagUsh, 
and  that  he  did  not  know  that  he  had  no 
right  to  carry  the  property  to  Arkansas. 
The  reason  given  by  him  for  going,  and  carry- 
ing said  property  out  of  the  state,  was  that 
he  could  do  no  business  In  Memphis,  and  be 
claimed  that  it  was  his  purpose  to  remit 
from  Arkansas,  and  meet  the  luipald  install- 
ments on  the  property  purchased  by  him  as 


they  fell  due.  The  property  was  recovered 
before  any  default  in  payment  bad  been 
made,  the  seller  having  learned  of  the  de- 
fendant's departure  from  the  state  before  an- 
other payment  was  due.  Upon  recovery  of 
the  property  by  the  seller,  it  was  not  sold 
as  required  by  the  conditional  sales  law,  and 
therefore,  he  has  no  further  debt  against  the 
defendant. 

[2]  It  is  contended  by  the  learned  counsel 
for  the  defendant  that  the  trial  judge  was 
in  error  in  instructing  the  Jury  that  if  the 
defendant  bought  the  property  described  in 
the  indictment  under  a  conditi<Hial  bill  of 
sale,  and  left  this  state  and  went  to  Arkansas 
with  the  property,  without  the  written  con- 
sent of  the  seller,  he  would  be  guilty  as 
charged  In  the  indictment.  The  further  con- 
tention is  made  that  the  trial  judge  was  in 
error  in  refusing  a  request  by  the  defendant 
that  the  jury  must  find  that  the  defendant 
removed  the  property  from  this  state  with 
the  intent  to  defraud  the  seUer,  and  that  if 
they  should  have  a  reasonaUe  doubt  of  the 
existence  of  fraudulent  intention  on  the  part 
of  the  defendant  in  removing  the  property  to 
Arkansas,  the  jury  must  acquit  him. 

The  first  section  of  chapter  557  of  the  Acts 
of  1909,  under  which  defendant  was  convict- 
ed, is  as  follows: 

"Sec.  1.  Be  it  enacted  by  the  General  Assem- 
bly of  the  state  of  Tennessee,  that  it  shall  be 
unlawful  for  any  person  to  remove  beyond  the 
Hmits  of  ♦  •  •  Tennessee  any  personal 
property,  the  title  to  which  has  been  retained 
at  the  time  of  the  sale  thereof,  unless  the  con- 
sent of  the  seller  of  such  article  be  obtained 
in  writing  prior  to  the  time  that  such  removal 
of  such  article  is  made  beyond  the  limits  of  the 
state  of  Tennessee.  Any  person  violating  this 
section  shall  be  deemed  guilty  of  a  felony,  and, 
upon  conviction  thereof,  shall  be  imprisoned  for 
not  less  than  one  year  nor  more  than  five  years, 
and  fined  not  less  than  two  hundred  and  fifty 
(loUars  ($250)  nor  more  than  five  hundred  dol- 
lars ($500)." 

There  is  no  evidence  in  the  record  show- 
ing that  said  property  was  removed  from  this 
state  with  the  intent  upon  the  part  of  the  de- 
fendant to  defraud  the  seller,  and  the  ques- 
tion is  squarely  presented  whether  it  was 
necessary  for  the  state  to  show  such  fraudu- 
lent intent  upon  the  part  of  the  defendant 

The  Liegislature  may  enact  laws  for  the 
mere  violation  of  which,  Irrespective  of  the 
criminal  intent,  penalties  are  attached;  as, 
for  selling  liquor  to  minors,  selling  adulterat- 
ed food  and  drugs,  allowing  minors  to  fre- 
quent saloons,  changing  and  obstructing  pub- 
lic roads,  maintaining  a  nuisance,  and  dis- 
posing of  mortgaged  property.  8  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  291,  and  authorities  cited. 

"As  a  general  rule  where  an  act  is  prohibited, 
and  made  punishable  by  statute,  the  statute 
is  to  be  construed  in  the  light  of  the  common 
law,  and  the  existence  of  a  criminal  intent  is 
essential.  The  Legislature,  however,  may  for- 
bid the  doinR  of  an  act  and  make  its  commission 
criminal  without  regard  to  the  intent  of  the 
doer,  and  if  such  an  intention  appears,  the  court 
must  give  it  effect,  although  the  intention  may 
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have  been  innocent  Whether  or  not  in  the  giv- 
en ease  a  statute  ia  to  be  so  construed  is  to  be 
determined  by  the  court,  by  considering  the  sob- 
iect-matter  of  the  prohibition  as  vrell  as  the 
unguege  of  the  statute,  and  thus  ascertaining 
the  intention  of  the  Legislature."    12  Cyc  14S. 

Among  other  authorities  there  cited  are 
Debardelaben  v.  State,  99  Tenn.  649,  42  S.  W. 
684,  and  Duncan  t.  State,  7  Hump.  148. 

It  is  a  general  rule  of  construction  that 
when  a  statute  makes  criminal  an  act  not 
malum  In  se,  or  infamous,  witbpat  requiring 
the  act  to  be  knowingly  or  willfully  done,  a 
criminal  or  fraudulent  intent  is  not  an  ele- 
ment of  the  offense,  and  need  not  be  proved. 
Ruling  Case  Law,  vol.  8,  title,  Criminal  Law, 
f  12;  Halsted  v.  State,  41  N.  J.  Law,  552,  32 
Am.  Rep.  247;  Haggerty  v.  St  L.  Ice  Mfg. 
Co.,  143  Mo.  238,  44  S.  W.  1114,  40  L.  K.  A. 
151,  65  Am.  St.  Rep.  647;  State  v.  Foster, 
22  B.  I.  163,  46  AtL  833,  50  L.  R.  A.  389; 
note,  vol.  11  L.  R.  A.  807. 

The  rule  and  the  reason  thereof  is  well 
stated  in  RuUng  Case  Law,  supra,  as  follows : 

"auilty  Intent  as  Element  of  Statutory 
Crime.  The  maxim,  'Actus  non  fncit  rcum,  nisi 
mens  sit  rea,'  does  not  always  apply  to  crimes 
created  by  statute,  and  therefore  if  a  criminal 
intent  is  not  an  essential  element  of  a  statutory 
crime,  it  is  not  necessary  to  prove  any  intent 
in  order  to  justify  a  conviction.  Whether  a 
criminal  intent  or  guilty  knowledge  is  a  neces- 
sary element  of  a  statutory  offense  is  a  matter 
of  construction  to  be  detormined  from  the  lan- 
guage of  the  statute,  in  view  of  its  manifest 
purpose  and  design.  There  are  many  instances 
m  recent  times  where  the  Legislature,  in  the 
exercise  of  the  police  power,  has  prohibited, 
under  itenalty,  the  performance  of  a  specific  act. 
The  doing  of  the  inhibited  act  constitutes  the 
crime,  and  the  moral  turpitude  or  purity  of  the 
motive  by  which  it  was  prompted  and  knowledge 
or  ignorance  of  its  criminal  character  are  im- 
material circumstances  ou  the  queetion  of  guilt. 
The  only  fact  to  be  determined  in  these  cases 
is  whether  the  defendant  did  the  act.  In  the 
interest  of  the  public  the  burden  is  placed  upon 
the  actor  of  ascertaining  at  his  peril  whether 
his  deed  is  within  the  prohibition  of  any  crim- 
inal statute.  It  is  equally  true  that  in  some 
eases,  wh«i  the  prohibition  in  a  statute  against 
doing  a  certain  act  or  series  of  acts  is  coached 
in  general  terms,  courts  have  imported  into  the 
statute  a  proviso  th^t  the  denoted  act  shall 
be  done  from  a  guilty  mind.  These  two  classes 
of  cases,  diverging  as  they  do  and  seemingly 
standing  apart  from  each  other,  may  at  first 
view  appear  to  be  irreconcilable  in  point  of 
principle;  nevertheless  such  is  not  the  case. 
They  all  rest  upon  one  common  ground,  and 
that  grqund  is  the  legal  rules  of  statutory  con- 
struction. Each  set  of  cases  is  or  should  have 
been  the  result  of  the  judicial  ascertainment  of 
the  mind  of  the  Legislature  in  the  given  in- 
stance." Baling  Case  Law.  vol.  8,  title,  Crim- 
inal  Law,  ^  12,  pp.  62-3. 

The  case  of  Halsted  v.  State,  supra,  con- 
tains an  able  discussion  of  the  subject  by 
the  Supreme  Court  of  New  Jersey,  and  from 
that  we  make  the  following  quotations: 

"Nothing  in  law  is  more  incontestable  than 
that,  with  respiect  to  statutory  offenses,  the 
maxim  that  crime  proceeds  only  from  a  criminal 
mind  does  not  universally  apply.  The  cases 
are  almost  wlthoot  number  that  vouch  for  this. 
The  defoidant  in  this  case  pleads  that  he  was 
ignmrant  of  the  law  as  applied  to  the  fucts  in- 
volved in  his  conduct.  But  it  has  been  many 
times  decided,  and  indeed  is  the  admitted  gen- 


eral rule,  that  Ignorance  of  the  law  is  no  de- 
fense against  a  criminal  charge.    *    *    • 

"A  man,"  as  remarked  by  Barle,  O.  J.,  "can- 
not be  said  to  be  ^Ity  of  a  ddictl  unless,  to 
some  extent,  his  mmd  goes  with  the  act.  And 
the  first  observation  which  suggests  itself  in 
limitation  of  the  principle  thus  enunciated  is 
that  whenever  the  law  poritively  forbids  a  thing  . 
to  be  done,  it  becomes  thereupon  ipso  facto  il- 
legal to  do  it  willfully,  or  in  some  cases,  even 
ignorantly,  or,  maybe,  to  effect  an  ulterior  laud- 
able object;  and  consequently  the  doing  of  it 
may  form  the  subject-matter  of  an  indictment, 
or  other  legal  proceeding  simpUciter,  and  with- 
out the  addition  of  any  corrupt  motive." 

"As  there  is  an  undoubted  competency  in  the 
lawmaker  to  declare  an  act  criminal,  irrespec- 
tive of  the  knowledge  or  motive  of  the  doer  of 
sach  act,  there  can  be,  of  necessity,  no  judicial 
authority  having  the  power  to  require,  in  the 
enforcement  of  the  law,  such  knowledge  or  mo- 
tive to  be  shown.  In  such  instances  the  entire 
function  of  the  court  is  to  find  out  the  intentiou 
of  the  Legislature,  and  to  enforce  the  law  in 
absolute  conformity  to  such  intention.  And  in 
looking  over  the  decided  cases  on  the  subject  it 
vrill  be  found  that  in  the  considered  adjudica- 
ty»s,  this  inquiry  has  been  the  judicial  guide." 

It  being  clear  that  in  statutory  offenses  a 
criminal  intent  or  fraudulent  intent  Is  not  al- 
ways essential,  it  Is  equally  clear  that 
whether  the  scienter  is  a  material  element 
of  the  crime  or  not  must  be  determined  by 
the  language  used  by  the  Legislature  in  de- 
fining the  offense. 

In  the  statute  under  consideration  the 
words  "willfully"  or  "knowingly"  are  no- 
where to  be  found.  These  are  the  usual 
words  used  by  the  lawmaidng  power  when  it 
is  contemplated  by  them  that  the  Intention  of 
the  person  violating  the  statute  should  be 
considered  as  a  material  element.  A  holding 
that  there  must  be  a  fraudulent  intent  in 
this  offense  would  be  to  render  nugatory  sev- 
eral important  clauses  in  the  statute.  The 
statute  not  only  stipulates  that  the  consent 
of  the  owner  be  obtained  in  writing,  but  also 
that  It  must  be  obtained  prior  to  the  time  of 
the  removal.  Neither  of  these  provisions 
would  be  effective  if  it  were  necessary  to  show 
a  fraudulent  intent  on  the  part  of  the  accus- 
ed in  order  to  convict  him,  when  it  was 
shown  that  he  had  taken  the  property  in 
question,  from  the  state  without  the  consent 
of  the  seller  or  holder  of  the  legal  title. 

It  is  evident  that  it  was  the  purpose  of  the 
Legislature,  not  only  to  protect  the  condition- 
al vendor  from  ultimate  loss  of  the  property 
sold  on  a  conditional  sale,  but  to  secure  to 
him  a  knowledge  of  the  whereabouts  of  the 
property,  so  that  If  default  be  made  in  any 
payment,  he  would  be  enabled  to  readily  re- 
gala  possession  of  the  property  and  enforce 
his  legal  rights.  It  Is  apparent  that  he 
would  be  greatly  hampered  if  it  were  neces- 
sary for  him  to  search  the  United  States  for 
his  property,  and  that  there  was  a  logical 
and  reasonable  end  to  be  secured  by  the  en- 
actment that  such  property  should  not  be  re- 
moved without  the  written  consent  of  the 
seller  of  the  property,  first  had  and  obtained. 
It  would  defeat  the  ends  of  the  statute  to 
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construe  It  as  contended  by  learned  attor- 
neys for  the  defendant 

The  laws  of  our  state  have  long  recognized 
the  validity  of  conditional  sales,  where,  In 
many  instances,  the  principle,  if  not  the  only 
security  to  the  vendor,  is  the  retention  of  ti- 
tle to  the  property  sold.  Much  valuable  prop- 
erty has  been  thus  dealt  with,  such  as  live 
stock,  farm  implements,  machinery,  vehicles, 
furniture,  etc.  It  is  an  easy  and  cheap  meth- 
od of  doing  business,  and  In  many  places  it 
has  grown  to  large  proportions.  Much  of 
the  property  thus  transferred  can  be  easily 
and  quickly  removed  to  other  states,  espe- 
cially as  Tennessee  is  a  long  narrow  state 
bounded  by  eight  other  states,  in  which  there 
may  be  no  protection  whatever,  under  the 
laws  of  such  states,  for  the  rights  of  condi- 
tional vendors.  Evidently  these  conditions 
were  considered  by  the  Legislature  when 
this  act  was  passed.  No  sound  reason  has 
been  given  why  it  should  not  be  enforced. 
The  Judgment  Is  therefore  afSrmed. 

But  we  do  not  mean  to  nold  that  the  mere 
carrying  of  such  property  out  of  the  state, 
temporarily,  or  inddentally  in  the  ordinary, 
and  contemplated  use  of  it,  by  the  condition- 
al purchaser,  without  any  purpose  of  perma- 
nently removing  it  beyond  the  limits  of  Ten- 
nessee, would  constitute  an  offense  under 
this  statute. 

However,  it  appearing  that  the  defendant 
has  been  imprisoned  several  months  already; 
that  he  had  paid  all  installments  that  fell 
due  before  the  property  was  removed;  that 
the  seller  has  recovered  the  proi)erty  and  no 
longer  has  any  claim  against  the  defendant; 
that  the  latter  was  Ignorant  and  probably  In- 
tended no  wrong — we  recommend  that  the 
Governor  pardon  him,  as  we  believe  be  has 
already    been   punished   enough. 

In  the  foregoing  opinion  we  have  quoted 
liberally  from  the  able  brief  of  the  learned 
Assistant  Attorney  General,  and  feel  that 
ine  credit  should  be  given. 


PAKKBR-HARRIS  CO.  v.  TATE,  Sheriff. 
(Supreme  Court  of  Tennessee.    Aug.  15,  1916.) 
1.  IiEENS   ®:=>12— ConninoNAi.   Sales— LntN 

FOB    AUTOMOBII.E     iNJtrBT  —  PbIOBIHES  — 

"Deodand." 
The  lien  on  an  automobile,  given  by  Iiaws 
1905,  c.  173,  $  5,  to  a  person  injured  thereby 
in  collision,  is  inferior  to  a  conditional  ven- 
dor's rights  therein  fixed  before  the  collision, 
and  only  the  interest  of  the  vendee  is  subject 
to  such  lien ;  and  the  doctrine  of  "deodand"  (by 
which  is  meant  the  forfeiture  of  a.  personal  chat- 
tel, animate  or  inanimate,  becoming  the  imme- 
diate instrument  causing  death)  does  not  apply, 
especially  in  view  of  Const,  art.  1,  t  12,  provid- 
ing that  "if  any  person  be  killed  by  casualty, 
there  shall  be  no  forfeiture  in  conse(iucnce  there- 
of; and  since  the  legislative  policy  has  been 
consistently  to  protect  the  lien  for  the  price. 

lEd.  Note.— For  other  cases,  see  Liens,  Cent. 
Dig.  {  18 ;   Dec.  Dig.  «=12. 

ITor  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Deodand.] 


2.  Liens  ©=5>13— Statutory— Pmomties. 

A  lien  created  by  statute  does  not  take 
precedence  of  a  prior  contractual  lien,  tinle» 
such  is  the  clear  intention  of  the  statute,  even 
when  the  statutory  lien  is  for  work  done  on  or 
to  the  betterment  of  the  property  in  question. 

PEd.  Note. — For  other  cases,  see  Liens,  Cent. 
Dig.  I  18:   Dec.  Dig.  «=»12.1 

3.  Sai.es  «s>472(1)— Statutobt. 

A  statutory  lien  has  only  such  force  as  the 
Btatnte  gives  it,  and  the  sopeBseding  or  subordi- 
nating of  an  earlier  lien,  by  the  statute  creating 
a  lien,  should  not  easily  be  inferred,  espedaUy 
where  the  statutory  lien  is  not  awarded  for  serv- 
ice adding  value  to  or  preserving  the  property 
in  question. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  ji  1366-1369,  1378,  1874,  1376;  Dec.  Di«i 


(1).1 

4.  LlEHS  <8=>l^PBI0BITaES. 

In  the  absence  of  expreai  statute  to  the 
contrary,  liens  take  precedence  in  the  order 
of  time. 

[Ed.  Note. — ^For  other  cases,  see  Liens,  Cent. 
Dig.  S  18;  Dec.  Dig.  <8=»12.] 

6.  Liens  <S=»8— Statutes  «=»209— Oonstbuc- 

TioN— "Owner." 
Where  the  same  word  is  used  in  a  statute 
more  than  once,  and  the  meaning  is  clear  at  one 
place,  it  will  ordinarily  be  construed  to  have 
that  meaning  elsewhere  in  the  act,  and  the  word 
"owner,"_  as  used  in  Laws  1905,  c.  173,  refers  to 
the  conditional  vendee  who  has  control  and  use 
of  the  aut(Mnobile,  and  not  to  the  conditional 
vendor. 

[Ed.  Note.— For  other  cases,  see  Ldens,  Cent. 
Dig.  {  2;  Dec. -Dig.  «=sS;  Statutes,  Cent. 
Dig.  I  286 ;   Dec.  Dig.  i&=>209. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Owner.] 

Swiggart,  Special  Judge,  dissenting. 

Appeal  from  Circuit  CJourt,  Shelby  County; 
H.  W.  Laughlin,  Judge. 

Replevin  by  the  Parker-Harris  (Company 
against  T.  6.  Tate,  Sheriff.  Ftom  a  Judg- 
ment for  defendant,  affirmed  by  the  Court  of 
Civil  Appeals,  plaintiff  appeals.  Reversed 
and  remanded. 

Bacon  &  Stickley,  of  Memphis,  for  appel- 
lant Bell,  Terry  &  Bell,  of  Memphis,  for 
appellee. 

WILLIAMS,  J.  [1]  The  sole  question  for 
determination  is  one  of  law:  Is  the  lien  on 
an  automobile,  given  by  Acts  1906,  c.  173,  to 
the  person  injured  thereby  in  a  colllsl(m, 
superior  to  the  rights  of  the  conditional  ven- 
dor of  the  machine  fixed  at  a  date  prior  to 
the  infliction  of  the  injuries  but  after  the 
passage  of  the  legislative  act? 

The  Court  of  Civil  Appeals  has  answered 
in  favor  of  the  claim  of  the  person  injured. 
We  hold  to  the  contrary. 

The  case  was  tried  In  the  court  below  on 
an  agreed  statement  of  facts  which,  in  sub- 
stance, was: 

The  plaintiff  company  is  an  automobile 
dealer  in  Memphis,  and  sold  to  one  Richard- 
son a  machine  for  which  the  latter  paid  part 
cash  and  executed  notes  to  represent  the 
remainder,  title  to  the  automobile  being  re- 
tained by  the  /vendor  by  a  provision  in  the 
face  of  the  note. 


«=>For  other  cases  sef  same  topic  and  KBY-NUMBSR  In  all  Ker-Numbered  Dlgesu  uul  ludues 
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Later,  while  driving  the  antomoUIe,  Rich- 
ardson ran  over  and  killed  a  Uttle  negro 
boy,  whose  administrator  brought  suit  against 
Richardson  to  recover  damages  for  the  death. 
An  attachment  was  issued  and  levied  on  the 
car  under  the  provisions  of  the  above  act 
The  vendor  company  instituted  this,  a  replev- 
in salt,  against  the  sherlft  who  had  levied  the 
writ  of  attachment;  and  it  claimed  the  right 
of  possession  by  reason  of  the  title  so  re- 
tained by  It 

The  antomoUle  act,  above  referred  to,  aft- 
er requiring  owners  of  oars  to  register  and 
nnmber  the  same  and  regulating  the  speed 
and  operation  thereof,  sets  oat  in  section  5 
as  follows: 

"That  whenever  any  suit  for  damages  la 
brought  in  any  court  for  injuries  to  persona  or 
proper^  caused  by  the  running  of  any  auto- 
mobile in  willful  violation  of  tbe  provisions  of 
this  act,  there  shall  be  a  lien  upon  such  auto- 
mobile for  the  satisfaction  of  sncb  recoverr  as 
tbe  court  may  award  whether,  at  the  time  ol  thq 
injury,  such  automoUle  was  driven  by  the  own- 
er thereof  or  by  his  chauffeur,  agent,  employ^, 
servant,  or  any  other  person  using  tbe  same  oy 
loan,  hire,  or  otherwise." 

The  Oourt  of  CMl  Appeals  proceeds  as  It 
states  on  the  assumption  that  antixnoblles 
are  dangerous  Instrumentalities.  We  have 
held  that  they  are  not  to  be  classed  with  lu- 
strnmoitalities  that  are  Inherently  danger- 
ous. Leach  v.  Asman,  130  Tenn.  610,  172  S. 
W.  308,  and  authorities  cited;  and  note  to 
Neubrand  v.  Kraft,  L.  S.  A.  1916D,  083, 
where  numerous  cases  are  collected. 

We  understand*the  statute  to  go  ni>on  the 
idea  that  these  cars  are  not  such  Instru- 
mentalities, and  therefore  it  merely  denounc- 
es misuse  or  negligence  in  their  operation. 
When  there  Is  a  willful  violation  of  the  pro- 
visions of  the  statute.  Injuries  are  contem- 
plated to  accrue  for  which  a  recovery  may  be 
bad.  The  Legislature  dealt  with  an  instru- 
mentality capable  of  producing  harm  when 
negligently  <^>erated;  It  therefore  saw  fit 
and  competently  and  properly,  to  regulate 
their  operation. 

The  Court  of  Civil  Appeals,  passing  to  a 
consideration  of  the  claim  of  administrator 
to  priority  over  the  conditional  vendor,  re- 
fers for  Justification  of  its  ruling  to  that 
doctrine  of  the  common  law,  as  administered 
in  England,  known  as  the  doctrine  of  deo- 
dand.    That  court  thus  states  the  position: 

"The  legislators  intended  to  make  the  claim 
of  tbe  injured  one  superior  to  that  of  any  other 
person  who  asserts  a  lien  or.a  charge,  and  that 
the  claim  of  the  injured  one  should  be  enforced 
against  any  owner  who  In  any  manner  consent- 
ed that  the  one  who  inflicts  a  harm  might  use 
the  machine^  It  is  clear  that  this  was  tbe  legis- 
lative design.  Did  the  Legislature  when  it  so 
provided  go  beyond  any  recognized  principle  of 
jurisprudence  or  of  legislation?  We  can  best 
answer  this  question  by  tracing  the  history  and 
developihent  of  the  idea  of  responaibiUty  for 
injuries  done  by  dangerous  or  quasi  dangerous 
instrumentalities.  This  is  known  as  the  doc- 
trine of  deodand.  Practical  lawyers  may  scorn 
this  method  of  treating  of  intricate  questions  if 
tbey  want  to.  We  are  persuaded  tnat  this  is 
the  only  broad,  logical,  and  jurisprudential  way 


of  solving  propositions  that  are  now  in  the 
realm  of  debate.  Analogy  is  still  the  great 
light,  and  history  is  a  lummary  of  almost  equal 
force.  And  it  must  not  be  forgotten  that  num- 
berless rules  of  the  aneient  common  law  are 
operative  to-day,  and  that  juridical  concepts 
are  so  persistent  as  to  come  to  life  and  illumi- 
nate questions  arising  in  ages  far  distant  from 
their  origin." 

A  "deodand"  (a  thing  forfeited  to  God)  was 
any  personal  chattel  whatever,  animate  or 
Inanimate,  which,  becoming  the  Immediate 
Instrument  by  which  tbe  death  of  a  himoan 
creature  was  caused,  was  forfeited  to  tbe 
king,  for  sale  and  a  distribution  of  tbe  pro- 
ceeds In  alms  to  the  poor  by  his  high  almon- 
er, "for  the  appeasing  of  God's  wrath,"  says 
Coke.  At  the  base  of  the  doctrine  was  super- 
stition— the  Implication  that  the  cart  or  the 
ox  drawing  It  for  example,  was  morally  af- 
fected from  having  caused  tbe  death.  So  far 
was  this  the  case  that  Blackstone  says  that 
the  forfeiture  applied,  even  though  the  of- 
fending cart  belonged  to  the  person  killed. 
1  Blacks.  Com.  301 ;  Holmes,  Common  Law, 
24;  2  Pollock  &  Malt  History  of  EngUsh 
Law  (2d  Ed.)  473. 

The  doctrine  fitly  belonged  to  an  age  in 
which  an  action  for  a  death  negligently  or 
tortiously  caused  was  not  permitted  against 
the  culpable  person  of  true  moral  responsi- 
bility. If,  however,  that  person's  vehicle 
was,  though  Inanimate,  the  occasion  of  his 
own  death.  It  was  a  deodand  for  pious  uses. 
Needless  to  say,  historians  record  that  the 
"pious  uses"  under  the  control  of  the  king 
and  his  almoner  became  a  scandal  which 
modems  would  describe  as  being  graft. 

The  doctrine,  after  being  subtly  refined  and 
pared  down,  was  discarded  In  Ebgland  by 
Stat  9  and  10,  Victoria,  c.  62.  To  the  credit 
of  American  jurisprudence,  from  the  outset 
the  doctrine  was  deemed  to  be  so  repugnant 
to  our  Ideas  of  justice  as  not  to  be  Included 
as  a  part  of  the  common  law  of  this  country. 

In  this  state,  we  have  a  itosltive  denuncia- 
tion of  Its  principle  firmly  embedded  in  the , 
fundamental  law.    The  Constitution  of  1870 
provides: 

"No  corruption  of  bJo(\fl  or  forfeiiure  of  es- 
tates; no  deodands. — That  no  conviction  shall 
7rork  corruption  of  blood  or  forfeiture  of  estate. 
The  estate  of  such  persons  as  shall  destroy  their 
own  lives  shall  descend  or  vest  as  in  case  of 
natural  death.  If  any  person  be  killed  by  cas- 
ualty, there  shall  be  no  forfeiture  in  consequence 
thereof."     Article  1,   !   12. 

We  are  at  a  loss  to  understand  why  a  doc- 
trine, BO  discarded  and  denounced,  was 
thought  to  buttress,  by  analogy  or  otherwise, 
the  position  so  taken;  and  we  are  at  an 
equal  loss  to  understand  how  it  sheda  light 
on  the  law  of  dangerous  lnstrumentalltie.s 
when  the  less  harmful  were  equally  Included 
for  forfeiture  under  the  doctrine  referred  to. 
The  doctrine  of  deodand  did  not  at  all  pro- 
ceed upon  the  basis  of  tbe  instrumentality 
being  a  dangerous  one.  Besides  tbe  statute 
here  under  review  la  not  one  that  undertakes 
to  provide  for  a  forfeiture  of  the  thing — the 
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aatomobUe— ^ngetons  or  not  Its  plain 
meaning  la  that  for  damages  (not  measured 
by  the  value  of  tbe  machine)  consequent  on 
negligence  or  willful  violation  of  Its  provi- 
sions, an  action  lies. 

In  our  view  the  question  is  capable  of  so- 
lution by  a  resort  to  rules  that  are  fairly 
familiar,  and  certainly  more  obviously  ap- 
plicable. 

It  should  be  noted  at  the  outset  that  we 
are  not  concerned  here  with  the  serious  ques- 
tion of  the  power  of  the  Legislature  constl- 
tntionally  to  enact  a  statute  providing  for 
such  a  Uen  In  favor  of  the  person  Injured, 
which  Uen  might  be  made  to  attach  to  an 
automobile,  or  other  vehicle,  In  disregard  of 
the  interests  of  previous  lienors.  We  say 
serious  because  of  the  fact  that  the  vehicle 
In  question  was  not  harmful  or  noxious  per 
se,  so  as  to  require  its  suppression  or  de- 
struction to  remove  a  danger  imminent  from 
its  very  existence.  It  might  with  no  incon- 
siderable reason  be  urged  that  the  only  right 
under  the  police  power  was  one  to  regulate 
by  way  of  ptmlshment  the  owner  In  posses- 
sion and  dominion  and  control  for  an  unlaw- 
ful use  of  that  which  was  designed  for  a 
legitimate  use. 

What  we  have  to  deal  with  is  tbe  constmc- 
tion  of  the  act  In  respect  of  a  claim  that 
such  prior  lienor's  interests  have  been  disre- 
garded. 

[2]  The  lien  in  behalf  of  the  one  injured  or 
of  the  estate  of  tbe  one  killed  Is  of  statutory 
creation.  A  right  to  It  did  not  exist  before 
tbe  particular  act  was  passed.  By  a  long 
line  of  decisions  where  a  statute  creates  a 
Uen  that  lieu  as  contradistinguished  from  a 
common-law  Uen,  is  held  not  to  talie  preced- 
ence of  a  prior  contractual  lien  where  tbe 
creating  statute  docs  not  clearly  show  or  de- 
clare an  intention  to  cause  the  statutory  Uen 
to  override  the  earUer  one.  This  Is  true  even 
where  tbe  statutory  lien  is  one  that  arises 
for  work  done  on,  and  to  €he  betterment  of, 
the  property  in  question.  Wilson  v.  Donald- 
son, 121  Cfil.  8,  06  Pac.  404,  48  L.  R.  A.  524, 
66  Am.  St.  Bep.  17;  Adler  v.  Godfrey,  153 
Wis.  186,  140  N,  W.  1115;  Reeves  &  Oo.  v. 
Russell,  28  N.  D.  265, 148  N.  W,  654,  L.  R.  A. 
1915D,  1149,  and  cases  cited  in  annotation  at 
page  1154;  Shaw  v.  Webb,  131  Tenn.  173, 
174  S.  W.  278,  li,  R.  A.  1915D,  1141,  Ann. 
Cas.  1916A,  626,  and  cases  cited. 

A  common-law  lien  does  not,  of  course,  lose 
its  dignity  In  this  particular  respect  by  rea- 
son of  the  fact  that  it  had  been  codified  or 
redeclared  in  statutory  form.  It  ia  none  the 
less  one  of  common-law  origin. 

The  Court  of  Appeals  of  New  Tork  holds 
the  same  view,  and  further  conceived  that  a 
legislative  act  which  redeclares  a  common- 
law  lien  and  undertakes  to  make  it  superior 
to  a  lien  previously  fixed  may  be  constitu- 
tional ;  whereas,  it  would  be  unconstitutional 
If  a  lien  of  statutory  creation  was  attempted 
to  be  given  priority.  In  the  first  case  there 
would,  it  holds,  be  no  denial  of  due  process 


of  law  and  no  oppoattion  to  "^e  lav  of  the 
land."  This  (for  reason  that  such  a  common- 
law  Uen  was  Itself  a  part  of  the  law  of  the 
land  before  the  first  Constitution  of  that 
state  was  adopted,  and  has,  it  conceives,  a 
higher  status  than  a  mere  statutory  Um. 
Horace  Waters  Co.  ▼.  Qerard,  189  K  Y.  802, 
82  N.  B.  143,  24  L.  R.  A.  (N.  8.)  958,  121 
Am.  St.  Bep.  886,  12  Ann.  Cas.  807. 

[3]  When  a  lien  comes  Into  existence  by 
force  of  a  statute,  it  must  be  measured  by 
the  statute,  and  can  have  no  greater  force 
than  the  statute  gives  it.  If  the  Legislature 
manifests  no  intention  of  giving  it  superior- 
ity over  other  liens,  it  can  have  none.  Wil- 
son V.  Donaldson,  supra,  and  cases  cited; 
Hancb  v.  Ripley,  127  Ind.  151,  26  N.  E.  70. 
11  li.  R.  A.  61 ;  Jones,  Liens,  {  691. 

The  act  creating  the  Uen  should  be  specif- 
ic in  declaring  the  fact,  as  well  as  the  na- 
ture and  extent  of  the  lien  and  not  leave  the 
superseding  or  subordinating  of  an  earlier 
Uen  to  inference.  McDanlel  v.  Osbom,  166 
Ind.  1,  76  N.  E.  647,  2  L.  R.  A.  (N.  S.)  615, 
618,  117  Am.  St  R^.  854;  Jones,  Chattel 
Mort  t  474.  Particularly  should  this  be  true 
where,  as  in  this  case,  the  Uen  Is  not  award- 
ed for  any  service  that  adds  value  or  that 
preserves  the  property  on  which  the  earUer 
Uen  rests,  and  where  It  may  be  held  that 
there  was  a  benefit  accruing. 

[4]  The  true  rule  was  tersely  stated  in 
Des  Alolnes  Brid:  Co.  t.  Smith,  lOS  Iowa, 
307,  79  N.  W,  77: 

"The  contention  of  plnintlff  is  that  Its  later 
lien  supersedes  the  other.  Tbe  rule,  in  the 
absence  of  statutory  provision  to  the  contrary, 
is  that  liens  take  priKMlence  in  the  onler  o£ 
time;  the  first  in  point  of  time  being  superior. 
The  only  exception  to  this  that  we  now  recaU  is 
a  bottomry  bond,  and  it  is  expressly  recognized 
by  text-writers  as  differing  in  this  respect  from 
Hll  other  common-law  liens.  8  Kent,  Comm. 
437.  This  order  of  priority  will  not  be  ds- 
turbed  or  altered,  unless  expressly  provided  by 
statute." 

Our  own  act  of  1897,  c.  78,  which  gives  to 
employ^  of  corporations  and  copartnerships 
a  Uen  uiwn  the  property  of  the  corporation 
or  firm  in  event  of  Insolvency,  is  made  thus 
specific  In  setting  out  tliat  "such  Uen  shall 
prevail  over  all  other  liens,"  except  those  of 
a  certain  class  of  mortgages  presently  to  be 
noted.  Other  instances  of  declarations  of 
such  priority  in  terms  are  to  be  found:  Code 
Shannon,  §§  3533,  8536  (mechanic's  lien  over 
vendor's  Uen,.  conditionally);  3560  (farm 
laborer's  Uen);  8585  (raUroad  contractors 
over  mortgage  liens  and  all  others).- 

Looklng  further  into  the  legislative  policy 
of  this  state,  we  find  tliat  it  has  been  con- 
sistent on  tbe  point  of  protecting  the  Uen  for 
purchase  money.  E}ven  the  Constitution 
makes  tbe  favored  right  of  homestead  sub- 
ordinate to  the  vendor's  Uen ;  the  mechanic's 
lien  for  improvements  made  on  property  Is 
secondary  to  the  vendor's  Uen  except  on  the 
vendor's  acquiescence  after  notice.  In  the 
act  of  1807,  which  has  been  referred  to  im- 
mediately above,  tbe  Uen  of  the  employes  la 
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by  express'  ezceptloD  made  secondary  to  "tbe 
vendor's  Uen  or  tbe  Uen  of  a  mortgage  or 
deed  of  trust  to  secure  purchase  money." 
Had  It  been  the  Intention  of  tbe  Legislature 
to  subordinate  or  subject  tbe  rights  of  tbe 
coDdltional  seller  (as  lienor)  in  audi  an  an- 
tonoblle,  it  knew  how  to  clothe  the  purpose 
in  adequate  words.  In  the  U{^t  of  local 
legislative  hist'ory,  we  feel  assured  that  it 
would  not  have  left  its  intent  to  Inference. 

Tbe  "owner"  mentioned  in  the  fifth  section 
of  the  act,  quoted  above,  is  the  same  "owner" 
who  by  the  terms  of  on  earlier  section  is  re- 
quired to  register  hla  car,  giving  his  name 
and  street  address.  A  new  owner,  on  a 
transfer  of  tbe  car,  it  is  provided,  shall  take 
ont  a  certificate.  Tbe  conditional  seller  is  not 
then  the  owner  within  tbe  meaning  of  that 
w<wd  so  used. 

[I]  It  is  a  rule  of  statutory  oonstmction 
tbat  where  tbe  same  word  is  used  in  a  stat^ 
nte  more  than  once,  and  the  meaning  is  clear 
at  one  place,  it  will  ordinarily  be  construed 
to  |iave  tbat  meaning  elsewhere  in  tbe  act. 
2  liewls'  Suth.  Stat  Oonstr.  (2d  Ed.)  p.  7S8. 

In  Daugberty  v.  Thomas,  174  Mich.  371, 
140  N.  W.  615,  45  li.  R.  A.  (N.  S.)  690,  Ann. 
Gas.  191.'5A,  1163,  tbe  court  defined  tbe  word 
"owner"  in  an  automobile  statute.  There 
tbe  effort  of  a  litigant  was  to  restrict  tbe 
meaning  of  the  word,  while  here  It  Is  to  ea- 
large  it.    The  court  said: 

"We  hardly  need  quote  authorities  to  the  ef- 
fect that  the  owner  of  the  property  is  the  one 
who  has  dominion  over  it,  and  has  a  right  to 
enjoy  and  do  with  it  as  he  pleases,  nnless  1m  in 
prevented  by  some  contract  or  law  which  re- 
Btraina  his  rights." 

Aa  said  by  Lord  Atkinson  in  a  recent  case 
(Samson  v.  Aitcblson,  [1912]  A.  C.  S44): 

"The  duty  to  contnd  postulates  the  ezisteaee 
of  the  riKht  to  control.  If  there  is  no  right 
to  control  there  can  be  no  duty  to  control." 

A  Canadian  case  called  for  tbe  construc- 
tion of  an  act  in  respect  to  who  was  tbe 
"owner"  of  an  automobile  responsible  for  tbe 
violation  of  a  legislative  act.  Tbe  court 
said: 

"The  purpose  of  section  19  was  to  render  the 
person  having  dominion  over  the  vehicle,  and  in 
that  sense  the  owner  of  it,  answerable  for  any 
violation  in  the  commission  of  wliich  the  vehicle 
was  the  instrument,  by  whomsoever  it  might 
1>e  driven ;  and  I  do  not  think  that  it  can  have 
been  intended  to  fix  the  very  serious  responsi- 
bility, which  the  section  imposes  upon  one  who, 
like  tbe  respondent,  at  tbe  time  the  accident 
happened,  had  neither  the  possession  of,  nor 
tbe  dommion  over,  the  vehicle,  although  he 
may  have  been  tecimically  the  owner  of  it  in 
tbe  sense  in  which  the  owner  of  the  legal  estate 
in  the  land  is  the  owner  of  land."  Wynne  v. 
Dalby,  30  Ontario,  67. 

It  has  been  clearly  pointed  out  by  this 
conrt  wbere  a  sale  had  been  made  with  title 
retained  In  tbe  vendor  that  "the  possession, 
use,  and  profits  of  the  property  had  passed 
from  tbe  vendor  to  tbe  purchaser ;  the  ven- 
dor was  not  authorized  to  exercise  any  act 
of  ownership  or  control"  over  tbe  property 
(Ban/c  v.  Yandyck,  4  Helsk.  [51  Tenn.]  617) ; 
and  tbat  the  property  bad  passed  under  tbe 


dominion  and  control  of  the  vendee,  and  so 
far  forth  tbat  he  would  be  liable  on  the  pur- 
chase-money note  notwithstanding  loss  or 
destruction  of  the  property.  Marlon  Mfg.  0>. 
V.  Bnebanan,  118  Tenn.  238,  99  8.  W.  984, 
8  L.  R.  A.  (N.  &)  590,  12  Ann.  Cas.  707. 

The  governing  principle  was  applied  in  a 
case  decided  by  tbe  Supreme  Court  of  Ne- 
braska (Qoff  v.  Byers,  70  N'eb.  1,  96  N.  W. 
1037),  which  Involved  a  Uen  declared  by  stat- 
ute in  favor  of  the  owner  of  cultivated  land 
on  trespassing  animals  for  damages  done  by 
such  animals,  and  a  claim  of  priority  for  it 
over  the  antedating  lien  of  a  mortgage.  Tbe 
legislative  act  provided  tbat  tbe  person 
whose  property  was  damaged  should  have  a 
lien  upon  tbe  trespnssing  animals  for  the 
full  amount  of  damages  and  costs,  and  con- 
tained no  express  provision  giving  It  pref- 
erence over  other  liena 

"The  statutory  lien  is  given  to  the  person  in- 
jured to  enable  him  to  obtain  satisfaction  from 
the  person  througli  whose  fault  or  omission  of 
duty  the  injury  was  occasioned.  A  mortgagee 
witnout  poBsesaioa  could  not,  of  course,  be  sued 
in  a  case  of  this  lund,  and  it  would  be  an 
anomaly  in  the  law,  it  his  pro^rty  could  be 
taken  for  the  satisfaction  of  a  claim  upon  wlrich 
he  was  not  petsonally  liable.  Under  the  stat- 
ute of  Alabama  giving  a  lien  for  damages  upon 
trespassing  stock,  it  was  held  that  the  statutory 
lien  was  subordinate  to  the  lien  of  a  prior  mort- 
gage executed  by  the  owner.  The  Court  in 
L^nan  v.  FerreU,  71  Ala.  468,  said :  'We  think 
the  lien  tbe  statute  gives  on  the  stock  doing 
damage  can  only  be  commensurate  with  the 
ownership  of  the  per8<m  by  whose  vcduntary  per- 
mission me  stock  runs  at  large.  Ballard  was 
the  person  sued.  *  *  •  The  lien  can  only 
extend  to  such  title  and  interest  as  he  was  tbe 
owner  of.' " 

We  therefore  are  of  opinion  that  only  the 
Interest  of  tbe  vendee,  as  tbe  owner  of  tbe 
automobile,  was  liable  to  be  attached  and 
SBbjected.  Tbe  meaning  of  section  5  of  the 
statute  Is  tbat  there  shall  be  a  Uen  upon 
such  automobile  If  driven  at  the  time  of  tbe 
lajnry  by  sncb  owner,  or  any  one  driving  It 
'Under  him — ^that  is,  under  blm  as  tbe  one 
exercising  dominion  over  It — whether  it  be 
bis  cbaufleor  or  servant,  or  one  in  charge  un- 
der a  contract  of  bailment  or  hire.  The  last 
clause,  "or  any  other  person  using  the  same 
by  loan,  hire  or  otherwise,"  was  meant  to 
cover  broadly  an  arrangement  by  which  tbe 
owner,  8U<*  as  the  keeper  of  a  garage,  who, 
exercising  bis  power  of  control,  permits  the 
driver  of  tbe  machine  to  run  It  The  spirit 
of  the  provision  Is  to  subject  tbat  which  is 
owned  by  him  who  has  it  in  his  own  power  to 
select  the  agency  by  which  the  machine  Is 
propelled  or  to  be  propelled.  As  we  have 
seen  this  Is  tbe  conditional  vendee.  The 
statute  does  not  operate  a  forfeiture  or  sub- 
jection of  the  interest  of  one  who  has  it  not 
in  bis  power  to  protect  bis  Interest  by  any 
exercise  of  'discretion  as  to  tbe  movements 
of  the  machine,  or  as  to  who  shall  move  it 

The  Court  of  Civil  Appeals  refers  through- 
out its  opinion  to  cases  in  admiralty  where 
vessels  In  colliaion  are  proceeded  against  in 
rem  and  subjected  regardless  of  tbe  rights 
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of  prior  mortgagees  or  lienors.  In  such  cases, 
however,  the  procedure  Is  not  according  to 
the  conunon  law,  but  to  that  part  of  the  civil 
law  system  that  has  been  moulded  Into  what 
Is  termed  the  maritime  law.  However,  In 
su<ai  cases,  atao,  the  rale  aj^ars  to  be.  In 
accord  with  what  has  been  noted,  that: 

"^  Jorf^o^tare  for  violation  of  a  statute  does 
not  affect  hens  acquired  prior  to  the  iUegnl  act." 
26  Cyc.  798,  and  cases  cited. 

We  think  It  dear  that  the  statute  under 
review  does  not  undertake  to  provide  for  a 
proceeding  In  rem--agalnst  the  automobile 
as  the  res.  As  was  said  in  respect  of  anoth- 
er of  our  lien  statutes  provided  to  be  en- 
forced by  attachment: 

'.'The  Code  however,  in  its  provisions,  seems 
evidently,  as  wo  think,  to  contemplate  not  only 
tnat  the  owner  or  owners  should  be  parties,  but 
that  they  should  be  defendants  to  the  suit  in 
the  precise  sense  in  which  parties  are  defend- 
5"  •    »  "t    '  "^*  **''®''  °'  enforcement  of  debts. 

»  ■  It  is  not  a  proceeding  in  rem,  in  which 
the  vessd  is  defendant."  Waggoner  v.  St.  John, 
10  Heisk.  (57  Tenn.)  503. 

And  see  Montgomery  v.  Rich,  8  Tenn.  Ch. 
660;  Pierce  v.  Lawrence,  16  Lea  (84  Tenn.) 
672,  1  S.  W.  204. 

Believing  that  the  statute  and  the  rights 
of  the  petitioner  have  been  mJaconceived,  the 
judgment  of  the  Court  of  Civil  Appeals  is 
reversed,  and  the  cause  is  remanded  to  tha 
circuit  court  for  further  proceedings.  Costs 
of  the  appeal  will  be  paid  by  respondent 

SWIGGABT,  Special  Judge,  dissents. 


STATE  ex  reL  BARNES  v.  GARRETT, 
Sheriff. 

(Supreme  Court  of  Tennessee.    Aug.  9,  1916u) 

1.  Pardon  «=6— Time  oir  Gbantihg— "Con- 
viction." 

Accused,  found  guilty,  may  be  pardoned  al- 
though appeal  is  nending,  since  in  tie  provision 
of  Const,  art.  3,  J  6,  empowering  the  Governor 
to  pardon  after  conviction,  "conviction"  means 
verdict  of  guilty,  not  judgment  or  sentence; 
and  the  vacating  or  suspending  of  the  judgment 
by  appeal  does  not  affect  the  verdict. 
^[^*l:.^<****~'^or  other  cases,  see  Pardon.' Cent. 
Dig.  §1  11-13;   Dec.  Dig.  «=»e. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conviction.] 

2.  Pabuon  «=»0— Waivbb. 

A  prisoner,  pardoned  pending  appeal,  who 
unsuccessfully  moves  to  dismiss  his  appeal,  and 
does  not  call  the  attention  of  the  Supreme 
Court  to  his  pardon,  the  case  not  beinK  tried  on 
its  merits,  but  affirmed  for  want  of  bill  of  ex- 
ceptions, and  who  on  remand  interposes  his  par- 
don in  the  court  below,  does  not  waive  the  par- 
don. 

[EH.    Note.— For    other    cases,    see    Pardon, 
Cent  Dig.  |§  16-22;  Dec.  Dig.  <S=39.] 

3.  Cbiminal  Law  «=»304(17)— Judicial  No- 
tick— Pabdon. 

Courts  do  not  judicially  notice  a  pardon. 
[Ed.    Note. — I'or    other    cases,    see    Criminal 
Law   Cent.  Dig.  §{  712,  2051% ;  Dec.  Dig.  «=» 


4.  Pardon  *=»15— Waives. 

Usually,  if  a  prisoner  fails  to  plead  his  par- 
don and  puts  himself  on  his  trial,  he  waives  the 
advantage  of  the  pardon. 

[Ed.  Note.— For  other  cases,  see  Pardon,  Cent 
Dig.  f  32;    Dec.  Dig.  «=3l6.] 

6.  Pabdon  i8— iO   Bffbct^Payment  op  Gostb. 
A  pardon  does  not  release  a  convict  from 
costs  of  the  prosecution. 

[Ed.  Notej— For  other  cases,  see  Pardon,  Cent 
Dig.  §{  16-22;   Dec.  Dig.  <S=>Q.] 

Appeal  from  Criminal  Court,  Pickett  Coun- 
ty; J.  M.  Oardenhlre,  Judge. 

Petition  by  the  State,  on  relation  of  J.  W. 
Barnes,  for  writ  of  habeas  corpus,  against 
B.  A.  Garrett,  Sheriff.  From  an  order  dis- 
missing the  writ,  relator  appeals.  Remanded 
for  petitioner's  discharge  upon  payment  of 
costs. 

E.  D.  White,  of  Livingston,  and  J.  Q.  Mc- 
Donald, of  Byrdstown,  for  appellant  W.  H. 
Swlggart,  Jr.,  Asst  Atty.  Gen.,  for  appellee. 

GREEN,  J.  J.  W.  Barnes  was  indicted  on 
a  charge  of  carrying  a  pistol  at  the  Feb- 
ruary, 1914,  term  of  the  criminal  court  of 
Pickett  county.  He  was  tried  at  the  October, 
1914,  term  of  that  court,  fined  $50,  and  a  jail 
sentence  also  Imposed  upon  him.  He  ap- 
pealed In  error  to  the  December,  1014,  term 
of  this  court 

Pending  the  hearing  of  his  case  In  this 
court,  he  was  pardoned  by  the  Governor,  De- 
cember 22,  1914.  His  case  was  heard  here 
January  11,  1915,  and  the  Judgment  below, 
with  a  slight  correction,  was  affirmed,  and 
the  case  remanded  for  execution  of  said  judg- 
ment 

Prior  to  the  hearing  In  this  court,  Barnes 
undertook  to  dismiss  his  appeal  in  error, 
which  he  was  not  allowed  to  do,  no  explana- 
tion of  this  motion  being  made  to  the  court, 
and  the  Attorney  General  opposing  the  mo- 
tion in  order  to  have  the  judgment  corrected 
as  before  noted. 

The  pardon  that  had  been  granted  to 
Barnes  was  not  called  to  the  attention  of  this 
court  in  any  manner  on  his  former  appeal. 
Upon  the  remand  Barnes  pleaded  his  pardon 
In  the  trial  court,  but  that  court  was  of 
opinion  the  pardon  was  Ineffective,  and  or- 
dered Barnes  into. custody  to  serve  his  sen- 
tence and  to  secure  the  payment  of  the  fine 
and  costs  previously  adjudged  against  him. 
From  the  last  order,  the  court  refused  an 
appeal,  and  this  petition  for  habeas  corpus 
was  then  filed.  The  petition  was  dismissed, 
and  the  petitioner  gave  bond  and  appealed. 

[1]  The  principal  question  is  upon  the  va- 
lidity of  the  pardon  Issued  under  such  cir- 
cumstances. 

The  Constitution  of  Tennessee  provides 
that  the  Governor  "shall  have  power  to  grant 
reprieves,  and  pardons,  after  conviction,  ex- 
cept in  cases  of  impeachment"  Article  8, 
16. 

The  state  insists  that  the  pardon.  Issued 


fc=»For  other  cues  lee  same  topic  «nd  KEY-NUMBER  In  all  Kejr-Numbersd  DigMU  and  IndexM 


Digitized  by 


Google 


Tenn.) 


STATE  T.  GARRETT 


69 


pending  appeal  in  error  to  this  court,  was 
not  Issued  after  conviction.  The  argument 
Is  thi^t  the  appeal  In  error  suspended  the 
Judgment  against  Barnes,  that  he  did  not 
stand  convicted,  and  there  was  no  conviction 
upon  which  a  pardon  might  operate,  pending 
the  appeal. 

The  contrary  contention  is  that  the- ver- 
dict of  the  Jury  against  Barnes  waa  a  convlo- 
tl<m;  tiiat  be  was  convicted  after  verdict, 
and  a  lawful  object  of  executive  clemency, 
regardless  of  Judgment — whether  or  not 
Judgment  had  been  entered,  or,  having  been 
entered,  had  been  suspended  by  appeal  In  er- 
ror. 

VnuA  meaning  is  to  be  attadied  to  the 
word  "conviction"  in  the  section  of  the  Con- 
stitution quoted? 

In  a  dictum  in  Smith  ▼.  State,  74  Tenn. 
<6  Lea)  637,  the  court  said : 

"A  conviction  implies  not  simply  a  verdict, 
but  also  a  judgment  (see  Bouv.  Iiaw  Diet,  title. 
Conviction);  diough  we  believe  it  has  not  geu- 
erally  been  held  that  a  judgment  should  be  ac- 
tually entered  before  a  pardon  can  be  inter- 
posed." 

In  Parker  v.  Stote,  103  Tenn.  647,  58  S.  W. 
1002,  there  was  a  verdict  of  guilty  and  Judg- 
ment entered  thereupon,  but  defendant  was 
released  on  bond  pending  motion  for  new  tri- 
al. Prior  to  the  filing  of  this  motion,  a 
l>ard<»  was  granted,  and  the  legality  of  the 
pardon  waa  questioned  on  the  ground  that 
there  had  been  no  final  Judgment  We  quote 
from  the  opinion: 

"For  the  defendant,  it  is  insisted  that  the  term 
'conviction,'  as  here  used,  signifies  the  adjudica- 
tion or  determination  by  the  jury  of  the  guilt  or 
innocence  of  the  defendant,  and  that  after  ver- 
dict and  before  judgment  pronounced  upon  it  a 
|>ardon  may  issue,  but  that  in  any  event  final 
judgment  in  this  case  passed  upon  the  defendant 
after  the  verdict  was  returned  by  the  jury,  and 
hence  the  pardon  could  legally  issue. 

"The  court  is  of  opinion  this  contention  is  well 
made.  The  judgment  of  the  court  upon  the  ver- 
dict is  in  form  a  final  one,  without  the  neces- 
sity of  any  formal  sentence.  The  conviction  was 
one  which  did  not  require  that  a  sentence  of  in- 
famy l>e  passed." 

Parker  v.  State,  supra. 

The  learned  Justice  delivering  the  opinion 
of  the  court  in  Parker  v.  State  did  not  agree 
to  the  validity  of  the  pardon.  It  does  not 
distinctly  appear  what  opinion  the  majority 
entertained  as  to  the  contention  that  convic- 
tion signified  the  determination  of  a  defend- 
ant's guilt  t^  the  Jury.  The  decision  was 
apparently  rested  on  the  idea  that  final 
Judgment  had  been  entered  on  the  verdict, 
jvtaicb  Judgment  had  not  been  suspended. 

In  Smith  V.  State,  supra,  the  court  cor- 
rectly declared  the  general  rule  to  be  that  a 
Judgment  need  not  actually  be  entered  be- 
fore a  pardon  can  be  interposed.  A  convic- 
tion is  held  to  accrue  upon  a  verdict  of 
guilty  in  all  the  cases  of  which  we  know, 
save  Ex  parte  Campion,  79  Neb.  364,  112  N. 
W.  585,  U  I*  K.  A.  (N.  S.)  865,  126  Am.  St. 
Rep.  «67,  16  Ann.  Cas.  319: 

Tlie  Campion  Case  was  really  decided  on 


other  points,  before  the  question  here  In- 
volved was  reached,  and  the  latter  expres- 
sions of  the  court  do  not  appear  to  have  been 
at  all  necessary. 

A  very  learned  and  elaborate  discussion  of 
the  meaning  of  the  word  "conviction,"  aa 
used  in  the  Massachusetts  Constitution 
(chapter  2,  $  1,  art.  8),  providing  that: 

"No  charter  of  pardon  granted  by  the  Gov- 
ernor, with  advice  of  the  council,  before  copvic- 
tion,  shall  avail  the  party  pleading  the  same," 
etc., 

— was  undertaken  by  Mr.  Justice  Gray  In 
Commonwealth  v.  Lockwood,  109  Mass.  333, 
12  Am.  Rep.  699.  He  reviewed  authorities 
in  Kngland,  Massachusetts,  and  elsewhere, 
and  showed  very  plainly  that: 

"The  ordinary  legal  meaning  of  'conTiction' 
when  used  to  designate  a  particular  stage  of  a 
criminal  prosecution  triable  by  jury,  is  the  con- 
fession of  the  accused  in  open  court,  or  the  ver- 
dict returned  against  him  by  the  jury,  which  as- 
certains and  publishes  the  fact  of  his  guilt; 
while  'judgment'  or  'sentence'  is  the  appropriate 
word  to  denote  the  action  of  the  court,  before 
which  tnal  is  had,  declaring  the  consequences 
to  the  convict  of  the  fact  thus  ascertained." 
Commonwealth  v.  Lockwood,  supra. 

It  was  accordingly  held  that  a  pardon 
granted  after  verdict  of  guilty  and  before 
sentence  was  valid. 

The  Supreme  Court  of  North  Carolina 
reached  a  like  conclusion,  where  the  Consti- 
tution authorized  the  Governor  to  grant  pais 
dons  "after  conviction."  That  court  referred 
to  the  fact  that  in  England  the  King  might 
issue  a  pardon  at  any  time,  and,  pointing  out 
the  reason  for  the  constitutional  provision, 
said  : 

"At  common  law  the  crown  exercised  the  pow- 
er of  pardon  at  any  time.  The  consequence  was 
that  crimes  were  smothered.  The  facts  were  not 
brought  to  light.  The  person  charged  was  not 
brought  before  the  public  and  required  to  answer 
the  charge,  and  of  course  the  pubUc  were  dis- 
satisfied. But  under  our  Constitution  and  stat- 
ute, the  person  charged  must  be  brought  before 
the  public  in  a  public  trial,  and  face  his  ac- 
cusers, and  all  the  facts  must  appear,  and  the 
jury  must  find  him  guilty,  and  the  court  must 
sentence  him.  If  he  will  then  ask  for  pardon, 
he  cannot  deceive  the  pardoning  power.  The 
public  are  in  possession  of  the  facts  and  can  re- 
sist his  application.  Nor  is  the  pardoning  pow- 
er any  longer  Irresponsible  to  the  public,  be- 
cause he  has  to  report  the  facts  and  his  reasons 
for  exercising  the  power."  State  v.  Alexander, 
76  N.  C.  231,  22  Am.  Rep.  675. 

In  the  North  Carolina  case  the  defendant 
appealed  before  pardon,  and  it  was  argued 
that  the  appeal  vacated  the  sentence  or  judg- 
ment, and  no  conviction  remained.  The 
court,  however,  thought  the  sentence  or  judg- 
ment was  not  part  of  the  conviction,  and  the 
vacation  of  the  judgment  by  appeal  did  not 
vacate  the  conviction,  the  verdict  of  the  Jury. 
The  conviction  would  not  be  annidled  unless 
the  Supreme  Court  found  error  on  the  rec- 
ord, and  awarded  a  new  trial  and  a  venire 
de  novok    It  was  said  that: 

"Nothing  can  be  a  conviction  but  the  verdict 
of  a  jury.      State  v.  Alexander,  supra. 

In  full  accord  with  the  Massachusetts  and 
North  Carolina  caaea  are  People  v.  Maxah, 
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126  Mlcb.  410,  84  N.  W.  472,  61  I/.  R.  A. 
461,  84  Am.  St.  Rep.  684;  Oilmore  t.  State, 
S  OU.  Cr.  639,  106  Pac.  416,  139  Am.  fit  Rep. 
981. 

Looking  to  oar  statutes  and  to  our  Con- 
stitution, we  find  the  word  "conviction,"  as 
there  used,  does  not  ordinarily  tndude  nor 
imply  judgment  or  sentence,  but  has  a  mean- 
ing entirely  separate  and  apart  from  Judg- 
ment or  sentence. 

In  many  of  our  statutes  the  term  "con- 
viction" is  used  to  signify  the  Jury's  verdict 
of  guilty,  and  as  something  precedent  to,  and 
distinct  from.  Judgment  or  sentence. 

Thus  Shannon's  Code,  |  5595,  provides  that 
persons  shall  be  rendered  Incompetent  as  wit- 
nesses by  "conviction  and  sentence"  for  vari- 
ous crimes  enumerated. 

The  following  statutes  farther  illustrate 
the  point: 

"Upon  conviction  of  the  crimes  of  abusuiK  a 
female  child,  arson  and  felonious  buminR,  bur- 
lary,  eta,  •  •  ♦  it  shall  be  part  of  the  judg- 
ment of  the  court  that  the  defendaat  be  infa- 
mous, and  be  disqualified  to  give  evidence,  or 
to  exercise  the  elective  franchise."  Shannon's 
Code,  f  7199. 

"If  die  defendant  has  been  convicted  of  two  or 
more  offenses  before  judgment  on  either,  the 
judgment  is  that  the  imprisonment  on  one  com- 
mence at  the  expiration  of  the  imprisonment  up- 
on any  other  of  the  offenses."  Shannon's  Code, 
i  7201. 

"Whenever  a  felon  is  convicted  of  stealing  or 
feloniously  taking  or  receiving  [stolen]  prop- 
erty, or  defrauding  another  thereof,  the  jury 
shall  ascertain  the  value  of  such  property,  if  not 
previously  restored  to  the  owner,  and  the  court 
shall,  thereupon,  order  the  restitution  of  the 
property,  and  in  case  this  cannot  be  done,  that 
the  party  aggrieved  recover  the  value  assessed 
against  the  prisoner,  for  which  execution  may 
issue  as  in  other  cases."  Shannon's  Code,  8 
7208. 

"The  court  may  also,  when  any  person  is  con- 
victed of  a  capital  offense,  and  the  jury  who  con- 
victed bim  state  in  their  verdict  that  they  are  of 
opinion  that  there  are  mitigating  circumstances 
in  the  case,  commute  the  punishment  from  death 
to  imprisonment  for  life  in  the  penitentiary." 
Shannon's  Code,  g  7232. 

"A  conviction,  judgment  and  execution  for  any 
one  offense  is  no  bar  to  a  prosecution  for  any 
other  pnblic  offense,  committed  previously,  not 
necessarily  included  in  the  offense  for  which 
defendant  was  convicted."  Shannon's  Code,  g 
7260. 

Illustrations  might  be  maltlplied,  but  the 
Constitution  of  1870  itself  shows  what  Its 
framers  understood  the  word  "conviction"  to 
mean.    It  Is  provided  in  the  Constitution: 

"That  elections  shall  be  free  and  equal,  and 
the  right  of  suffrage,  as  hereinafter  declared, 
shall  never  be  denied  to  any  person  entitled 
thereto,  except  upon  a  conviction  by  a  jury  of 
some  infamous  crime,  previously  ascertained  and 
declared  by  law,  and  judgment  thereon  by  a 
conrt  of  competent  jurisdiction."    Article  1,  S  6. 

Without  further  elaboration  we  are  satis- 
fled  that  as  used  in  article  3,  $  6,  of  the  Con- 
stitution the  word  "conviction"  does  not  im- 
ply Judgment  or  sentence.  A  iwrdon  granted 
after  a  verdict  of  guilty  Is  "after  convlo- 
tlon,"  is  valid,  and  cntttles  a  defendant  to 
his  discharge,  irrespective  of  Judgment.  An 
appeal  in  error  suspends  the  Judgment,  but 
does  not  affect  the  verdict,  and  the  defendant 


stands  convicted,  nnless  this  conrt  finds 
error  and  awards  a  new  trial  and  venire  do 
novo. 

It  is  said,  however,  by  the  Attorney  Gen- 
eral that  Barnes  failed  to  plead  his  pardon 
on  his  former  appeal  to  this  court,  and  ta 
no  way  called  the  attention  of  the  court 
thereto,  and  that  he  has  accordingly  waived 
the  benefit  thereof. 

[2-4]  It  la  undoubtedly  tme  that  the  court 
does  not  Judicially  notiee  a  pardon.  A  par- 
don la  an  act  of  grace,  the  benefit  of  which 
may  be  accepted  or  rejected  by  the  convict 
It  Is  said  to  be  like  a  deed,  in  that  delivery 
is  essential,  and  delivery .  is  not  complete 
without  acceptance.  If  rejected,  the  court 
is  without  power  to  force  the  acceptance  of 
executive  clemency,  and  the  court  can  neither 
itnow  of  the  grant  of  a  pardon  nor  presume 
its  acceptance  unless  the  tacts  are  brought 
before  It  by  motion,  plea,  or  otherwise.  So 
usually  if  one  in  possession  of  a  pardon  fails 
to  plead  it,  and  puts  himself  upon  his  trial, 
he  has  waived  the  advantage  of  such  pardon. 
United  States  v.  Wilson,  7  Pet.  150,  8  L.  Ed. 
640;  People  v.  Marsh,  125  Mich.  410,  84 
N.  W.  472,  61  L.  K.  A.  461,  84  Am.  St  Rep. 
684 ;   4  Blade.  Com.  402. 

Barnes,  however,  did  not  wUUngly  go  to 
trial  in  this  court  on  the  appeal  in  error 
from  Judgment  against  him.  He  undertook 
to  dismiss  his  appeal,  but  permission  to  do 
this  was  denied  him,  as  heretofore  stated. 
There  was  no  Investigation  and  no  trial  of 
his  case  here  on  its  merits,  and  could  not  have 
been,  for  there  was  no  bill  of  exceptions.  A 
slight  modification  was  made  in  the  Judgment 
below,  technical  in  character,  upon  motion  of 
the  Attorney  General,  and  the  said  Judgment 
affirmed  for  want  of  bill  of  exceptions. 

While  it  would  have  been  pr<qper  practice 
for  the  pardon  to  have  been  pleaded  here, 
still  the  drcumstances  were  unusual,  and 
without  precedent  in  our  books,  and  we  are 
not  Inclined  to  hold  that  Barnes  lost  the 
benefit  of  his  pardon  by  his  failure  to  call 
it  to  the  attention  of  this  court.  He  mani- 
fested no  disposition  to  experiment  with  the 
court  or  trifle  with  its  Jurisdiction,  but  en- 
deavored to  dismiss  his  appeal.  He  did  not 
put  himself  oa  trial  here.  There  was  only 
a  formal  affirmance  of  the  Judgment  against 
him.  He  did  promptly  exhibit  and  interpose 
his  pardon,  in  the  court  below,  when  the  case 
was  remanded  for  execution  of  sentence. 
Such  delay,  under  such  circumstances,  should 
be  attributed  rather  to  the  novelty  of  the 
situation  and  lack  of  announced  rules  of 
practice  in  this  Jurisdiction  rather  than  to 
motives  tliat  would  hazard  the  efficacy  of  the 
pardon. 

[C]  The  pardon  did  not  release  Barnes 
from  any  of  the  costs  In  the  criminal  case. 
Spellings  V.  State,  99  Tenn.  201,  41  S.  W.  444; 
Smith  V.  State,  74  Tenn.  (6  Lea)  637. 

This  case  will  be  remanded  to  the  court 
below,  wbeie  petitioner  will  be  held  to  secure 
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all  tbe  oofltB  la  the  aiminal  case.  Upon  pay* 
ment  of  sucb  costs  he  will  be  discharged. 
Xhe  costs  of  the  habeas  corpus  proceedings 
are  taxed  to  Pickett  connty.  Henderson  v. 
Walker,  101  Tenn.  228,  47  S.  W.  430.     > 


WHITS  T.  HATCHES  et  aL 
(Supreme  C!onrt  of  Tennessee.    Aug.  9,  1916.) 

1.  BnxB  AND  Notes  ®=»155— Neootiabiutt 
— Cebtaim  Time— Acceleration  Ci.ause. 

Notes  in  a  series,  payable  at  different  times, 
bat  all  to  become  due  upon  default  ot  one,  are 
negotiable;  the  time  ot  payment  not  being  un- 
certain and  contingent  within  Negotiable  In- 
stmments  Act  (Laws  1889,  e.  94)  |  1,  sabsec. 
3,  and  section  4,  providing  that  an  instrument 
is  negotiable  yriiok  is  payable,  "on  or  before  a 
fixed  or  determinable  future  time  specified 
therein." 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cedt  Dig.  »  407-410;  Dea  Dig.  «b» 
1W.1 

2.  Biixs  AHD  Norras  «s>ia8(2)— Gonbcbtto* 
TxoN — Tata  or  Maxubity— Aooslxkatiok 
Clause. 

Snch  notes  become  due  prior  to  their  fixed 
matnrities  only  at  the  option  of  a  holder,  and 
the  holder  of  earlier  notes,  upon  one  of  which 
default  is  made,  can  declare  due  and  payaUe 
only  Uie  notes  in  his  possession. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  SI  286,  292;  Dec.  Dig.  «ss 
129(2).] 

Certiorari  to  Cburt  ct  Civil  appeals. 

Action  by  Walter  H.  White  against  W.  T. 
Uatcher  and  another.  Decree  for  complain- 
ant In  Oonrt  of  Civil  Appeals,  and  defendants 
bring  certiorari.    AtHrmed. 

Howard  E.  Brown,  of  Dickson,  for  appel- 
lant. Hnme  Sc  Cornelius,  of  Nashville,  for 
appellees. 

OREIBN,  3.  Thlfl  Is  a  suit  by  the  Indorsee 
of  several  promissory  notes,  claiming  to  be 
an  innocent  holder.  The  defendant,  the  mak- 
er, admits  the  execution  thereof,  bnt  avers 
failure  of  consideration  and  denies  that  the 
notes  were  negotiable. 

There  was  a  decree  for  the  complainant  in 
the  Oonrt  of  Civil  Appeals,  that  court  finding 
him  to  be  an  innocent  holder  and  constmlng 
the  notes  sued  on  to  be  negotiable  Instru- 
menta  A  petition  for  certiorari  has  been 
granted  and  the  cause  argued  here. 

All  the  notes   are  of  like  ^ect  and  the 
first  is,  in  words  and  figures,  as  follows: 
"$25.00.  September  16,  1913. 

"Sixty  days  after  date  I  promise  to  i>ay  to 
the  order  of  Jas.  I*.  Akers  twenty-five  and  no 
one  hundredths  dollars,  with  interest  from  date 
at  the  rate  of  six  per  cent,  per  annum,  value 
received.  This  note  is  first  of  a  series  of  twelve 
notes  given  for  the  purchase  of  one  Marathon 
roadster  automobile.  The  conditions  of  said 
purchase  are,  that  the  title  to  the  above  car  is 
to  remain  in  the  hands  of  Jas.  L.  Akers,  and  so 
remain,  until  all  the  notes  are  paid  in  full 
with  interest  and  cost  of  collection,  including 
attorney's  fees.  In  default  of  payment  on  any 
of  the  said  notes,  the  whole  sfaali  become  due, 
and  the  said  Jas.  L.  Akers  shall  have  the  right 


to  take  possession  of  said  car  and  sell  the  same 
for  the  balance  of  purchase  money  as  provided 
by  law.  W.  T.  Hatcher." 

Indorsed  <xk  badL: 
"Jas.  L,  Aken." 

[1]  It  Is  only  necessary  to  consider  that 
provision  of  the  notes  declaring  that  the 
whole  series  shall  become  due  npon  default 
In  payment  of  any  one  of  said  notes.  Other 
provisions  of  the  notes  have  been  elsewhere 
considered  by  the  court  and  held  not  to  affect 
negotlaiblllty. 

It  hi  nrged  In  behalf  of  the  maker  that  the 
Insertiou  of  the  words  under  consideration 
rendered  the  time  of  payment  of  the  notes  un- 
certain and  contingent  within  the  meaning 
of  section  4,  c.  94,  of  the  Acts  of  1899.  The 
Negotiable  Instruments  Act. 

An  Instrument  to  be  negotiable  must  be 
payable  on  demand,  or  at  a  fixed  or  determin- 
able future  time.  Subsection  3,  |  1,  c.  94, 
Acts  1899. 

■Further  quoting  from  this  statute : 

"Sec.  4.  An  instrument  is  payable  at  a  de- 
terminable future  time,  witliin  the  meaning  of 
this  act,  which  is  expressed  to  be  payable: 

"1.  At  a  fixed  period  after  date  or  sight;  or, 

"2.  On  or  before  a  fixed  or  determinable  fu- 
ture time  specified  therein;  or, 

"3.  On  or  at  a  fixed  period  after  the  occur- 
rence of  a  specified  event,  which  is  certain  to 
happen,  though  the  time  of  happening  be  un- 
certain. 

"An  instrument  payable  upon  a  contingency 
is  not  negotiable,  and  the  happening  of  the 
event  does  not  cure  the  defect.''^ 

The  notes  In  suit  are  not  payable  on  a 
contingency.  They  are  payable  at  all  events 
at  the  several  times  fixed  on  their  faces. 
Any  may  become  due  earlier  if  the  maker 
defaults  in  payment  of  one  maturing  pre- 
viously. 

The  statute  authorizes  the  execution  of  a 
negotiable  Instrument  payable  "on  or  before 
a  fixed  or  determinable  future  time  specified 
therein."  If  thus  exiNressed,  negotiability  is 
not  Impaired,  although  the  maker  may,  If  he 
find  it  convenient,  treat  the  note  as  matured 
and  discharge  it  any  day  after  issnance. 

Since  under  subsection  2,  {  4,  a  negotiable 
note  may  be  so  written  as  to  mature  at  any 
time  before  the  fixed  date,  according  to  the 
convenience  of  the  maker,  may  not  this  lan- 
guage ot  the  statute  be  held  to  Justify  a 
more  definite  acceleration,  dependent  upon 
the  act  of  the  maker?  Such  a  construction 
seems  to  be  sound.  Maturity  would  not  be 
controlled  by  the  whim  or  caprice  of  the 
holder,  as  where  the  latter  was  authorized 
to  confess  Judgment  for  the  maker,  whenever 
the  note  was  deemed  insecure,  and  Bank  v. 
Russell,  124  Tenn.  618,  139  S.  W.  734,  Ann. 
Cas.  1913A,  203,  and  like  cases  have  no  ap- 
plication. 

The  exact  question  before  us  came  before 
the  Supreme  Court  of  the  United  States. 
While  that  case  did  not  arise  under  the 
negotiable  instruments  statute,  the  court  rec- 
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ognlzed  the  general  rale  of  the  law  mercbant 
to  be  that : 

"To  constitute  a  valid  promissory  note,  It 
must  be  for  the  payment  of  money  at  some  fixed 
time,  or  upon  some  event  which  mast  inevitably 
happen,  and  that  its  character  as  a  promissory 
note  cannot  depend  upon  future  events,  but 
solely  upon  its  character  when  created." 

The  court  futher  recognized  the  negotia- 
bility of  a  note  payable  on  or  before  a  named 
date,  and  after  a  review  of  tlie  decisions  said: 

"In  view  of  these  anthorities,  as  well  as  upon 
principle,  we  adjudge  that  the  negotiability  of 
the  notes  in  suit  was  not  affected  by  the  provi- 
sion that  upon  the  failure  of  the  maker  to  pay 
any  one  of  the  notes  of  the  series  to  which 
those  in  suit  belonged,  the  rest  should  become 
due  and  payable  to  the  holder."  Chicago  Rail- 
way Eauipment  Co.  v.  Merchants*  National 
Bank,  186  U.  S.  268  [10  Sup.  Ct  999],  34  I* 
Ed.  349. 

It  is  to  be  noted  that  section  4  of  the  stat- 
ute, defining  "determinable  future  time"  con- 
tains nothing  materially  different  from  the 
provisions  of  the  law  merchant,  as  these  pro- 
visions were  understood  by  the  Supreme 
Court,  and  we  are  accordingly  inclined  to  fol- 
low Chicago  Railway  Equipment  Co.  v.  Mer- 
chants' National  Bank,  supra,  and  to  hold 
the  notes  here  in  suit  negotiable. 

The  Negotiable  Instruments  Act  declares 
that  the  sum  payable  is  a  sup  certain,  al- 
though payable  "by  stated  installments,  with 
a  provision  that  upon  default  in  payment  of 
any  installment,  or  of  interest,  the  whole 
shall  become  due."    Subsection  3,  {  2. 

The  Supreme  Court  of  Wisconsin  has  held 
that  a  stipulation  maturing  a  whole  series  of 
notes  upon  default  in  the  payment  of  one 
does  not  impair  negotiability.  The  Wisconsin 
statute,  however.  Is  slightly  different  from 
the  Tennessee  statute.  The  former  statute 
has  an  additional  subsection  among  those 
defining  instruments  payable  at  a  determin- 
able future  time,  as  follows: 

"4.  At  a  fixed  period  after  date  or  sight, 
though  payable  before  then  on  a  contingency." 
St  Wis.  1915,  t  1675-4. 

This  subsection  seems  to  bare  been  added 
to  the  statute  to  meet  former  decisions  of 
the  Wisconsin  court,  and  the  holding  of  the 
court  referred  to  above  is  rested  on  the  stat- 
ute. Thorp  V.  Mlndeman,  123  Wis.  149,  101 
N.  W.  417,  68  U  B.  A.  146,  107  Am.  St  B^. 
1003. 

The  case  of  Iowa  National  Bank  v.  Carter, 
144  Iowa,  716,  123  N.  W.  237,  is  cited  in 
opposition  to  the  views  we  have  indicated. 
The  notes  there  held  to  be  nonnegotiable,  in 
addition  to  the  stipulation  for  the  maturity 
of  all  upon  default  In  respect  to  one,  pro- 
vided: 

"If  the  said  party  of  the  first  part  shall  sell, 
assign,  dispose  of,  or  attemi>t  to  sell,  assign, 
dispose  of,  or  remove  from  said  county  of  Iowa 
without  the  consent  of  said  Port  Huron  Ma- 
chine Co.,  Ltd.,  the  whole  or  any  part  of  said 
goods  or  chattels,  or  if  at  any  time  the  said 
party  of  the  second  part  shall  deem  themselves 
Insecure," 

—the  whole  of  the  notes  should  become  due. 
The    Iowa    court    might   obviously    have 


based  Its  conclusion,  as  to  the  character  of 
tbe  notes,  upon  that  portion  of  their  contents 
just  quoted,  without  consideration  of  the  ac- 
celeration dause. 

Roblee  ▼.  Union  Stockyards  National  Banlt, 
69  Neb.  180,  95  N.  W.  61,  is  not  In  point.  In 
that  case,  by  a  collateral  agreement,  the  mak- 
er undertook  to  make  payments  on  the  notes 
by  the  delivery  of  milk  to  a  certain  cream- 
ery, by  which  deliveries  his  notes  were  to  be 
credited.  The  court  said  the  transaction  In- 
volved the  payment  of  uncertain  sums  at 
uncertain  times,  that  it  would  be  impossible 
to  tell  how  much  would  be  due  on  these  notes 
at  maturity,  and  that  such  notes  were  not 
negotiable. 

Inasmuch,  therefore,  as  we  find  no  direct 
construction  of  the  Negotiable  In&truments 
Act  to  the  contrary,  and,  believing  the  act, 
in  jthls  particular,  made  no  change  in  the 
rules  of  the  law  merchant,  we  prefer  to  fol- 
low the  Interpretation  of  the  latter  rales 
adopted  by  the  Supreme  Oourt  In  Chicago 
Railway  Equipment  Co.  v.  Merchants'  Na- 
tional Bank,  supra,  and  adjudge  that  the  ne- 
gotiability of  a  series  of  notes  is  not  affect- 
ed by  a  provision  that  upon  the  failure  of  the 
maker  to  pay  any  one  of  the  notes,  the  whole 
of  the  series  shall  become  due. 

Such  a  result  is  undoubtedly  desirable  In 
furtherance  of  trade  and  industry.  A  condi- 
tional vendor,  selling  implements,  equlpm«it, 
and  machinery,  with  lien  or  title  retained, 
is  thus  protected  against  depreciation  of  his 
security.  Incident  to  its  use.  Purchase-mmi- 
ey  notes,  so  secured,  may  l>e  more  readily 
marketed.  The  security  being  better,  credit 
will  be  easier,  and  small  enterprises  may 
be  organized  and  outfitted  with  less  dlfllculty. 
It  is  said  that  these  notes  might  find  their 
ways  into  different  hands,  and  that  the  bold- 
er of  the  later  notes  would  not  loiow  it  if 
default  was  made  upon  an  earlier  note ;  that 
such  default  would  mature  the  whole  series, 
and  the  holder  of  the  later  notes  would  thus 
unwittingly  and  perhaps  unwillingly  have 
the  notes  in  his  possession  rendered  past  due. 

[2 J  The  answer  to  tills  is  that  the  provi- 
sion that  the  series  of  notes  shall  become  due 
upon  the  failure  of  the  maker  to  pay  any 
one  of  them  means  that  such  other  notes 
shall  become  due  at  the  option  of  the  bolder. 
Chicago  Railway  Ekjuipment  Co.  v.  Mer- 
chants' National  Bank,  supra.  Unless  the 
holder  of  the  other  notes  so  elects,  said  notes 
will  not  become  due  until  their  fixed  ma- 
turities. 

The  holder  of  earlier  notes,  upon  one  of 
which  default  Is  made,  can  only  declare  due 
and  payable  the  notes  in  hia  possession.  His 
act  cannot  affect  the  notes  In  the  possession 
of  another. 

Upon  the  whole  case  we  think  the  correct 
reflult  was  readied  by  the  Court  of  Civil  Ap- 
peals, and  the  decree  of  that  court  la  af- 
firmed. 
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SPRAOUE  T.  CARROLL  et  aL     (No.  17647.) 

(Supreme  Court  of  Missouri,  Diviaion  No.   1. 

July  3,  1916.) 

1.  SPKcmo    Perfokuancx   *=»181— Decree— 

SUFFICIENCT  —  DiBPOSAL      OF      OBOSS-COlt- 
FLAINT. 

In  suit  for  specific  performance,  a  cross- 
complaint,  claiming  an  equitable  interest  in  the 
property,  is  disposed  of  by  a  decree  finding 
against  such  claim,  notwithstanding  the  cross- 
complaint  is  not  dismissed  and  the  decree's  oper- 
ation is  limited  to  the  property  involved  in  the 
suit. 

[EA.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  426-135;  Dec.  Dig. 
«fc»131.] 

2.  Appeal  and  E>«bob  «=»895(2)— Review — 
Findings— Equitable  AotioSs. 

Where  the  credibility  of  witnesses  is  involv- 
ed, the  Supreme  Court  will  often  defer  to  the 
chancellor's  findings,  although  the  case  is  triable 
here  de  novo. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3647 ;  Dec  Dig.  <S=»895(2).] 

3.  JUBT  «=>25(2)— Right  to  Jttbt  Tbiai/— Nb- 
CBSsnr  OF  Demand. 

The  right  to  a  jury  trial  is  waived  by  trying 
the  case  befor«  the  court  without  demanding 
a  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  U  155,  156;   Dec.  Dig.  <8=>2S(2).] 

4.  JiTBT  «=al4(13)— BQurrABU)  Jueisdiction 
-Effect  of  Cboss-CTomflaint. 

As  regards  right  to  jury  trial,  a  petition 
for  specific  performance  presents  a  case  in  equi- 
ty which  the  answer  cannot  convert  into  one 
at  law. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  {  80;    Dec  Dig.  <e=s>14(13).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

Suit  for  specific  performance  by  Ollva 
Sprague  against  Carey  M.  Carroll  and  others. 
Judgment  for  plaintiff,  and  defendant  Or- 
lando L.  Sprague  appeals.    Affirmed. 

Action  In.  equity  for  the  specific  perform* 
ance  of  a  written  contract  relating  to  real 
estate.  PlalnUtf  avers  that  she  and  Carey 
M.  Carroll  entered  into  a  written  agreement 
by  which  they  settled  all  matters  between 
themselves,  and  by  such  agreement  It  was 
agreed  that  the  said  Carey  M.  Carroll  was 
indebted  to  plaintiff  In  the  sum  of  $5,500, 
which  said  sum  the  said  Carroll  was  to  se- 
cure by  giving  a  deed  of  trust  on  certain 
lands  in  said  contract  described,  subject  only 
to  a  prior  mortgage  or  deed  of  trust  for  $16,- 
000.  The  petition  further  alleges  that  the 
defendant  Carroll  had  refused  to  carry  out 
the  contract,  and,  for  one  of  her  reasons, 
urged  that  Orlando  L.  Sprague  claimed  some 
equitable  Interest  in  the  lands  involved,  as 
well  as  some  interest  in  the  interest  that 
plaintiff  had,  and  such  petition  asked  that 
Orlando  L.  Sprague  be  required  to  set  up  his 
interest  The  title  of  record  to  the  land  in- 
volved stood  In  the  name  of  Carey  M.  Car- 
roll. Defendant  Orlando  L.  Sprague  filed  a 
lengthy  answer  and  cross-bill,  by  which  he 
undertook  to  state  facts  sufilcient  to  show 


that  whilst  the  record  title  of  the  land  in- 
volved was  In  Carey  M.  Carroll,  yet  In  fact 
she  held  it  In  trust  for  the  three;  1.  e.,  plain- 
tiff, Ollva  Sprague,  and  defendants  Carey  M. 
Carroll,  and  Orlando  L.  Sprague.  He  avers 
that  Carey  M.  Carroll  at  one  time  had  a  half 
interest  in  the  property,  and  that  he  and 
plaintiff  had  the  other  half  interest  He 
avers  that  later  an  agreement  was  made  by 
which  the  property  was  to  be  held  for  all 
three,  as  we  take  it,  either  in  equal  parts, 
or  In  proportion  to  what  each  had  put  into 
it.  The  gist  of  the  answer  and  cross-bill  is 
the  establishment  of  a  trust,  and  an  account- 
ing between  them,  to  thei  end  that  their  re- 
spective Interests  in  the  trust  estate  could  be 
determined.  In  other  words,  he  claims  that 
whilst  Carey  M.  Carroll  is  apparently  vested 
witb  the  legal  title  to  the  lands  effected  by 
the  contract  sought  to  be  specifically  en- 
forced, yet  In  fact  and  In  equity  she  holds 
said  title  for  the  benefit  of  the  three  parties 
named,  supra,  conceding  that  (3arey  M.  Car- 
roll's interest  was  one-half,  at  one  time,  but 
alleging  subsequent  acts  which  changed  this 
ratio  later.  Defendant  Carroll  pleads:  (1) 
Want  of  consideration  for  the  contract;  (2) 
that  plaintiff  had  falsely  represented  that 
she  was  in  equity  owner  of  one-half  of  the 
real  estate,  when  In  fact  she  was  not,  and 
then  set  out  the  claim  of  Orlando  L.  Sprague. 
She  prays  for  the  cancellation  of  the  con- 
tract. Replies  put  In  Issue  the  matters  con- 
tained In  the  answer  and  cross-bills.  Upon 
a  full  hearing  of  the  facts,  the  chancellor 
nisi  decreed  the  specific  performance  of  the 
contract,  and  from  this  decree  Orlando  L. 
Sprague  alone  has  appealed.  Other  applica- 
ble facts  will  be  given  in  the  course  of  the 
opinion. 

Kenneth  McO.  De  Weese,  of  Kansas  City, 
for  appellant.  Beardsley  &  Beardsley,  of 
Kansas  City,  for  respondent 

ORATES,  P.  J.  (after  stating  the  facts  as 
above).  [1]  I.  Orlando  L.  Sprague  claims 
that  his  cross-bill  was  not  disposed  of  by  the 
decree.  The  chancellor  made  a  short  finding 
of  facts  as  a  part  of  the  decree,  and  these 
findings,  omitting  the  description  of  the  prop- 
erty, read: 

"That  on  the  24th  day  of  June,  1908,  defend- 
ant Carey  M.  CarroU  executed  her  note,  pay- 
able to  Oliva  Sprague,  the  plaintiff  herein,  for 
the  sum  of  $21,850,  and  to  secure  the  same  ex- 
ecuted a  deed  of  trust  on  the  following  describ- 
ed property,  Ijjng  in,  Jackson  county.  Mo.,  to 
wit.  •  •  •  That  said  note  was  indorsed  in 
blank  by  said  Oliva  Sprague,  and  is  now  in  pos- 
session of  defendant  W.  S.  Flournoy,  trustee. 
That  on  the  23d  day  of  December,  1910,  de- 
fendant Carey  M.  Carroll  made  and  delivered 
to  one  Ethel  Kinsey,  a  sinj^le  woman,  her  cer- 
tain promissory  note  for  the  sum  of  $12,500, 
which  note  was  secured  by  deed  of  trust  on  the 
following  property  in  Jackson  county.  Mo.,  to 
wit.  •  *  *  Said  last-named  note  was  indors- 
ed in  blank  by  Kthel  Kinsey,  payee  therein,  and 
delivered  to  said  W.  S.  Flournoy,  trustee.  That 
said  note  was  in  fact  so  executed  and  indorsed 
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for  the  aocommodation  of  said  Carey  M.  Carroll, 
and  said  Btbel  Kinsejr  has  no  beneficial  interest 
whatsoever  in  said  note.  That  said  Carey  M. 
Carroll  is  indebted  to  defendant  William  H. 
Harrelson  in  the  sum  of  $16,000.  with  interest 
thereon  from  December  22,  1911,  on  $8,000 
thereof,  and  from  December  24,  1911,  on  $13,000 
thereof,  all  at  the  rate  of  6  per  cent,  annual, 
payable  semiannually,  and  said  two  notes  for 
$21,850  and  <.12.500  are  held  by  said  W.  S. 
Floumoy  as  collateral  secnrity  for  said  indebt- 
edness of  $16,000  and  interest  due  from  said 
Carey  M.  Carroll  as  aforesaid.  That  defendant 
Carey  M.  Carroll,  in  settlement  of  all  of  plain- 
tiff's claims  against  her,  includinR  said  note  for 
$21,850  executed  the  instrument  sued  on  here- 
in, and  that  there  is  owLne  at  this  time  from 
defendant  Carey  M.  Carroll  to  plaintiff,  Ollva 
Spragne,  on  said  instrument,  the  sum  of  $5,966.- 
2(>.  That  Carey  M.  Carroll  is  owner  of  the 
property  in  question  herein,  and  in  paragraph 
(IV)  hereinafter  described  subject  to  the  liens 
herein  declared  that  defendant  Orlando  Sprague 
has  no  title  to  or  claim  against  the  real  estate 
herein  described  under  the  issues  herein  made 
and  has  no  right  of  possession  in  and  to  said 
real  estate  described  under  the  issues  herein 
made  and  has  no  right  of  possession  in  and  to 
said  real  estate.  That  plaintiff  ia  entitled  to 
the  relief  prayed  for  in  her  petition  and  to  a 
lien  subject  only  to  $16,000  and  interest  as 
herein  expressed  in  the  fee-simple  title  to  said 
premises." 

The  decree  which  followed  fully  protected 
the  first  deed  of  trust  for  $16,000,  and,  as 
stated,  required  defendant  Carey  M.  Carroll 
to  execute  the  deed  of  trust  agreed  to  be  exe- 
cuted In  the  contract  of  settlement  sued  up- 
on herein,  or,  in  the  event  of  a  failure  so  to 
do,  the  decree  Itself  operated  as  a  second 
mortgage  on  the  lands,  to  secure  the  i)ayment 
of  the  agreed  sum  of  $5,500  and  Uiterest 
As  to  Orlando  L.  Sprague,  the  decree  proper 
says: 

"The  decree  shall  operate  and  is  a  finding  as 
between  plaintiff  and  defendant  Orlando  Sprague 
only  in  so  far  as  it  affects  the  title  and  pos- 
session of  the  real  estate  invDlved  in  this  suit. 
Further,  that  defendant  Carey  M.  Carroll  and 
defendant  Orlando  Sprague  each  pay  one-half  of 
the  costs  of  this  suit,  and  that  execution  issue 
therefor,  and  that  a  writ  of  possession  issue  in 
favor  of  said  Carey  M.  Carroll  and  against  Or- 
lando Sprague  if  he  refuses  to  turn  over  posses- 
sion of  said  real  estate  to  said  Carey  M.  Carroll, 
and  the  costs  of  such  writ  to  be  against  said 
Orlando  Sprague." 

It  is  clear  to  our  mind  that  the  court  has 
determined  alL  the  issues  in  this  case,  and 
determined  them  adversely  to  Qrlaudo  L. 
Sprague.  His  cross-bill,  when  fully  analyzed 
and  considered,  is  an  att^bipt  to  have  a  trust 
declared  for  the  purpose  of  securing  to  him 
an  alleged  equitable  Interest  in  the  land  in- 
volved. He  pleads:  (1)  That  certain  alleged 
funds  and  labor  of  his  have  gone  into  the 
property;  and  (2)  he  pleads  that  he  and 
Ollva  Sprague  have  made  mutual  wills,  with 
the  understanding  that  their  respective  prop- 
erty should  go  to  the  survivor.  There  also 
Is  an  attempt  to  plead  that  a  will  by  Carey 
M.  Carroll  was  an  additional  mutual  will.  A 
careful  reading  of  his  very  long  cross-bill 
and  the  prayer  thereof  makes  it  clear  that 
all  matters  set  up  therein  were  pleaded  for 
the  purpose  of  ahowlng  an  equitabla  inter- 


est in  this  land.  TbiB  the  chancellor  nisi 
squarely  passes  upon,  and  finds  that  he  has 
no  interest,  equitable  or  otherwise. 

Just  what  the  chancellor  had  In  mind  when 
he  said  in  the  decree,  "This  decree  shall  op- 
erate and  is  a  finding  as  between  plaintiff 
and  defendant  Orlando  Sprague  only  so  far 
as  It  affects  title  and  possession  of  the  real 
estate  involved  In  this  suit,"  is  not  quite 
clear.  It  is  clear,  however,  that  tlie  suit  is 
for  the  specific  performance  of  a  contract 
affecting  the  real  estate;  and  that  the  plain- 
tiff prayed  that  Orlando  L.  Sprague  be  re- 
quired to  show  his  Interest,  if  any,  in  such 
real  estate;  and  that  Orlando  L.  Sprague  did 
attempt  to  show  an  equitable  interest  there- 
in; and  that  the  court  found  and  decreed 
that  he  had  no  such  interest  or  right  This 
Is  a  finding  against  him  on  his  cross-bill, 
although  there  may  not  be  a  specific  dismiss- 
al of  such  cross-bUL  We  agree  that  there 
can  be  but  one  final  Judgment  in  a  case,  and 
that  such  judgment  must  dispose  of  all  the 
parties  to  the  casa  The  instant  judgment 
does  this.  The  petition  sought  spedflc  per- 
formance of  a  contract  as  to  lands.  It  aver- 
red that  Orlando  L.  Sprague  bad  claimeid 
some  interest,  and  asked  that  he  be  made  a 
party  and  set  up  his  interest  Orlando 
Sprague  did  set  up  an  equitable  interest,  and 
the  judgment,  as  well  as  the  findings  of  facts, 
disposes  of  that  alleged  interest 

[2]  IL  The  evld^ice  fully  sustains  the 
finding  of  the  chancellor  below,  and  we  yield 
to  him  in  his  judgment  as  to  the  credibility 
of  the  evidence  offered.  He  was  in  position 
to  see  the  parties  and  form  better  impres- 
sions of  the  correctness  of  their  statements. 
Whilst  the  hearing  here  is  one  de  novo,  the 
case  being  one  of  purely  equitable  cognizance, 
yet  we  often  yield  to  the  judgment  of  the 
chancellor  nisi  on  the  facts,  and  this  we  feel 
disposed  to  do  In  this  case.  The  court  pa- 
tiently heard  the  testimony  as  to  the  matters 
between  the  brother  and  sister  (Orlando  and 
Oliva  F.),  Including  their  wills  and  the  mak- 
ing of  them,'  but  reached  the  conclusion,  and 
properly  so,  that  these  transactions  were  in- 
sufficient to  give  defendant  any  Interest  in 
the  land.  In  other  words,  he  held  that  the 
evidence  was  Insufficient  to  establish  a  trust, 
covering  the  interest  of  either  the  plaintiff 
or  Miss  Carroll  in  these  lands. 

The  answer  or  cross-bill  of  the  defendant 
is  such  that,  unless  the  proof  shows  that  a 
trust  in  this  land  was  created  by  the  trans- 
actions, no  accounting  was  required.  The  ac- 
counting was  but  for  the  purppse  of  showing 
the  amount  of  interest,  if  any,  Orlando  might 
have  in  the  lands,  and  It  Is  so  pleaded  In  the 
answer.  This  was  the  issue  that  the  court 
tried,  and  the  issue  was  determined  against 
defendant  by  the  decree  and  Judgment  It 
may  be  that  the  court  thought  there  was 
some  Indebtedness  between  the  i)arties,  but 
which  could  not  affect  the  land,  and  was  try- 
ing t»  jftoteet  tills  matter  In  the  decree. 
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Tbe  decree,  however,  disposes  of  all  tbe  la- 
snes  under  the  pleadings. 

[3, 4]  III.  It  Is  suggested  In  the  brief  that 
defendant  was  entitled  to  a  Jury,  and  Lee  ▼. 
Conran,  213  Mo.  404,  HI  S.  W.  1161,  Is  cited. 
There  are  two  sufficient  answers  to  this  con- 
tention. In  the  first  place  the  defendant 
made  no  demand  for  a  jury,  and  without  pro- 
test tried  his  case  before  the  court  But 
aside  from  this,  the  spedflc  performance  of 
a  contract  is  a  matter  solely  In  equity.  A 
petition  seeking  the  specific  performance  of 
a  contract  Is  a  suit  In  equity,  and  bo  an- 
swer filed  therein  can  diange  it  from  the 
equity  side  of  the  court.  The  ruling  In  Lee 
T.  Conran  has  our  full  approval,  but  the  case 
has  no  application.  We  simply  held  In  that 
case  that  the  issues  made  by  the  pleadings 
were  such  as  to  make  it  a  case  at  law  and 
not  one  in  equity.  In  the  case  at  bar  tbe 
petition  is  one  in  equity,  and  the  status  of 
the  case  cannot  be  changed  by  the  answer. 
We  have  universally  ruled  that  If  the  peti- 
tion states  an  action  at  law,  the  case  is  con- 
verted into  an  action  in  equity  by  the  filing 
of  an  equitable  answer.  So  that  it  may  be 
said  that  if  either  of  the  pleadings  (petition 
or  answer)  sound  in  equity,  no  Jury  trial 
can  be  peremptorily  demanded. 

ly.  Holding,  as  we  have,  that  the  decree 
passes  upon  and  adjudicates  the  rights  of 
all  the  parties  to  tbe  salt,  so  far  as  such 
rights  are  the  subject  of  adjudication  under 
the  issues  raised  by  the  pleadings,  several 
points  made  by  counsel  for  appellant  become 
immaterial,  and  are  therefore  not  discussed. 

The  judgment  should  be,  and  is,  affirmed. 

BLAIB,  J.,  concurs.  BOND,  J.,  concurs  in 
paragraphs  3  and  4  and  In  result  WOOD- 
SON, J.,  absent 


BtlTTEE  v.  MBTBOPOLITAN  ST.  BT.  CO. 

et  aL    (Nos.  17043,  17046.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

July  8,  1916.) 

1.  Nbw  Trial  «=»6— Disobetion  of  Oottbt. 

The  granting  of  a  new  trial  is  a  matter  large- 
ly in  the  discretion  of  the  trial  court,  which 
must,  however,  be  Judicially,  and  not  arbitrarily, 
exerosed. 

[Bid.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  9,  10 ;   Dec.  Dig.  c@=>6.] 

2.  Afpsai.  and  Ebhob  «=»979(2)— Rkvikw— 
New  Tbiai» 

An  order  granting  a  new  trial  will  not  be 
disturbed,  except  upon  a  showing  that  on  the 
evidence  no  verdict  m  favor  of  tbe  moving  party 
would  be  allowed  to  stand. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3871 ;   Dec.  Dig.  <8=i>979(2).] 

3.  Nbw  Tbial  *=»70— Bvidbrob  in  Support 
or  Vbbdict. 

Where  defendant  street  railway,  in  tearing 
up  brick  street  to  lay  rails,  piled  bricks  near 
sidewalk,  and  permitted  children  to  play  with 
them,  and  displayed  no  warning  signs,  and  plain- 
tilTs  wife  was  injured  at  night  by  falling  over 
brick   placed  by  child  on  «dewalk,  an  order 


granting  plaintiff  a  new  trial  win  not  be  revers- 
ed, on  the  ground  that  a  verdict  in  his  favor 
could  not  have  been  allowed  to  stand  on  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent   Dig.  ii  142,   143;    Dec.  Dig.  <S=>70.] 

4.  Witnesses   «=»40(1)—Ohildben  —  Mental 
AND  Phtsical  CAPAcrrr. 

A  girl  9  years  old  at  date  of  accident,  and 
16  years  old  at  time  of  trial,  held  competent 
to  testify,  although  weak  pliygically  and  mental- 
ly;   her  credibility  being  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  97 ;  Dec.  Dig.  iS=>40(l).] 

5.  Tbial  «=>140(1)— Cbedibilitt  of  Witness 
— Tttet  Question. 

Where  a  girl  16  years  of  age,  who  is  physi- 
cally and  mentally  weak,  testifies  as  to  events 
that  transpired  when  she  was  but  nine  years  old, 
her  Credibility  is  for  the  jury  to  determine,  tak- 
ing into  consideration  her  apparent  strength 
of  mind  and  her  ability  to  recieul  the  facts  and 
testify  from  recollection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  334 ;   Dec.  Dig.  <S=9l40(l).] 

6.  Municipal  Cobpobationb  «=>791(1)— Db- 

FtCTB  IN  SiDBWALKS— IkPUTBD  NoTIOK. 

Where  city  permitted  street  railwaj^  to  pile 
bricks  near  sidewalk,  and  for  a  long  time  chil- 
dren were  in  the  habit  of  playinr  with  such 
bricks  and  placing  them  on  the  sidewalk,  held, 
that  notice  is  imputed  to  city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1647;  Dec.  Dig.  «=> 
791(1).] 

7.  Tbial  «=»255(1)— iNffiBUOTiONS— Dtjtt  to 
Bequest  Instbuctions. 

Although  the  court  is  not  compelled  by  stat- 
ute to  instruct  in  civil  cases,  it  is  the  duty  of 
plaintiff  to  submit  to  the  court  requested  in- 
structions clearly  presenting  the  law  upon  which 
he  bases  a  claim  to  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D«  H  627-629;    Dec.  Dig.  <8=»255(1).] 

Appeal  from  Circuit  Court,  Jackson  C!oun- 
ty;   Tbos.  J.  Seebom,  Judge. 

Action  by  Charles  Sutter  against  the  Met- 
ropolitan Street  Railway  Company  and  an- 
other. From  an  order  granting  plaintifF  a 
new  trial,  defendants  appeaL    Affirmed. 

John  H.  Lucas  and  Warner,  Dean,  McLeod 
&  Langwortby,  all  of  Kansas  City,  for  ap- 
pellant Metropolitan  St.  By.  Co.  A.  F.  Evans 
and  Francis  H.  Hayward,  both  of  Kansas 
City,  for  appellant  Kansas  City.  T.  J.  Mad- 
den, of  Kansas  City,  for  respondent 

GRAVES,  J.  Plaintiff  is  the  husband  of 
one  Kate  Sutter,  and  sues  for  damages  to 
him  by  reason  of  an  injury  to  his  wife  charg- 
ed to  have  been  occasioned  by  the  negligence 
of  the  defendants.  Mrs.  Sutter  fell  and  was 
Injured  on  a  sidewalk  on  Charlotte  street, 
between  Eighteenth  and  Nineteenth  streets 
in  Kansas  City,  Mo.  The  suit  was  for  $10,- 
0<X)  damagea  Upon  a  trial'  in  the  circuit 
court,  the  jury  returned  a  verdict  for  both 
defendants.  Motions  for  new  trial  were  filed, 
and  one  year  or  more  thereafter  the  trial 
court  sustained  said  motions,  for  the  express- 
ed reason  that  "tbe  verdict  is  against  the 
weight  of  the  evidence  and  law  of  the  case." 
From  this  order  both  defendants  have  ap- 
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pealed,  and  bence  tbe  two  numbers  to  tbe 
case.  Tliese  appeals  were  consolidated  and 
submitted  together. 

The  charges  of  negligence'  In  the  petition 
are  thus  stated: 

"That  between  Eighteenth  and  Nineteenth 
streets  said  Charlotte  street  was  pared  with 
brick,  and  a  sidewalk  was  built  on  each  side  of 
said  street.  Thnt  some  time  during  tbe  spring 
or  smnmer  of  1903  said  defendant  Metropolitan 
Street  Railway  Company,  under  permission  and 
authority  from  said  defendant  Kansas  City,  tore 
up  the  pavement  in  the  middle  of  said  street  for 
the  purpose  of  laying  its  track  therein,  and  said 
railway  company  threw  and  piled  said  brick  on 
the  east  side  of  said  street,  and  near  and  upon 
the  curb  and  sidewalk,  and  between  the  side- 
walk and  tbe  curb,  and  said  material  was  per- 
mitted to  remain  there  for  many  weeks  prior  to 
the  injuries  to  plaintiff's  wife  as  hereinafter  set 
out,  and  said  material  made  said  street  and 
sidewalk  unsafe  and  dangerous,  and  such  condi- 
tions prevailed  during  all  the  time  said  material 
was  there,  which  was  a  long  and  unreasonable 
time,  and  defendants  knew,  or  should  have 
known  by  the  exercise  of  due  care  and  caution, 
of  such  unsafe  and  dangerous  condition,  and  in 
time  so  that  said  conditions  could  by  the  exercise 
of  ordinary  care  have  been  remedied  and  re- 
moved. *  •  *  That  said  fall  and  Injuries  to 
plaintiff's  wife  were  caused  Uirough  and  occa- 
sioned by  the  negligence  of  defendants,  their 
officers,  agents,  and  servants,  in  that  said  mate- 
rial on  said  street  and  curb  and  on  and  near 
said  sidewalk  rendered  said  street  and  sidewalk, 
including  the  space  between  the  curb  and  side- 
walk, unsafe  and  dangerous,  in  that  said  mate- 
rial was  in  an  uneven  and  tumble-down  condi- 
tion where  plaintiff's  wife  fell,  and  was  per- 
mitted to  remain  on  and  near  said  sidewalk  for 
a  long  and  unreasonable  time  prior  to  said  fall 
and  injuries :  in  that  children  or  other  persons, 
for  a  long  time  prior  to  said  fall  and  injuries, 
had  been  in  the  habit  of  scattering  or  laying 
said  brick  upon  the  sidewalk  during  the  evening 
and  nighttime^  as  well  as  during  the  day,  and 
thus  obstructing  said  sidewalk  and  rendering 
the  same  unsafe  and  dangerous,  and  defendants 
knew,  or  by  tlie  exercise  of  ordinary  care  could 
have  known,  of  the  habits  and  acts  aforesaid, 
and  had  reasons  to  apprehend  a  continuance 
thereof,  and  failed  to  exercise  ordinary  care  to 
avoid  tne  conditions  and  dangers  resulting  there- 
from ;  in  that  said  defendants  by  the  use  of  due 
care  could  have  remedied  or  removed  said  con- 
ditions after  they  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  of  the  same, 
bnt  failed  to  do  so.  Said  defendants  were  fur- 
ther negligent,  in  that  said  material  constitutes 
an  obstruction  and  dangerous  place,  and  was 
permitted  to  remain  at  the  place  where  plain- 
tiff's wife  was  injured,  without  any  lights  or 
barricades  or  barriers  in  the  nighttime,  and 
without  any  notice  or  warning  to  people  pass- 
ing along  or  upon  said  sidewalk  of  the  dangerous 
condition  thereof,  and  said  condition  had  pre- 
vailed for  a  long  time  prior  to  said  fall  and 
injuries.  Said  defendants  were  further  negli- 
gent in  that  said  material  constituted  an  obstruc- 
tion and  dangerous  place,  and  Was  permitted  to 
remain  without  lights  or  barriers  in  the  night- 
time at  tbe  ploce  and  at  the  time  plaintiff's 
wife  was  injured  (which  was  in  the  nighttime), 
and  for  a  long  and  unreasonable  length  of  time 
prior  thereto,  and  said  defendants  failed  to  In- 
close said  obstructions  and  dangerous  places  in 
the  nighttime  with  good,  sufficient,  and  substan- 
tial barriers  not  less  than  three  feet  hieh,  and 
failed  to  require  tbe  same  to  be  done,  and  failed 
to  place  a  red  tight  at  either  end  or  side  of  the 
same,  and  failed  to  require  or  cause  the  same 
to  be  done,  all  of  which  was  contrary  to  ana  m 
violation  of  the  provisions  of  an  ordinance  of 
said  Kansas  City,  which  at  said  time  was  in 
full  force  and  effect,  and  by  which  defendants 


were  bound,  ^vemed,  and  controlled,  which 
ordinance  provided,  required,  and  directed  that 
no  person  should  place  or  deposit  any  article 
or  thing  whatever  so  as  to  obstruct  or  other- 
wise incumber  any  sidewalk  or  street,  and  that 
when  obstructions  or  material  as  heretofore  de- 
scribed were  placed  or  permitted  to  remain  on, 
near,  or  adjoining  any  street  or  sidewalk  in  said 
cit^,  that  tbe  same  should  be  properly  guarded 
or  inclosed  with  good,  sufficient,  and  substantial 
barriers  not  less  than  three  feet  high,  and  that 
in  the  nighttime  there  should  be  provided  and 
properly  placed  red  lights  at  each  end  of  such 
obstructions  or  dangerous  places,  so  as  to  shed 
their  light  on  the  same;  said  ordinance  being 
No.  9258  of  the  Ordinances  of  Kansas  City. 
Missouri,  of  which  sections  861,  862,  and  870 
read  as  follows,  to  wit: 

"  'Sec.  861.  lAghtt  and  Barrier*.  Every  per- 
son who  shall  for  any  purpose  make  or  cause  to 
be  made  any  excavation  in,  upon,  under,  near 
or  adjoining  any  street,  avenue,  sidewalk,  alley 
or  other  public  place,  and  shall  leave  any  part 
or  portion  thereof  unobstructed  with  rubbish, 
building  or  other  material  during  the  nighttime, 
shall  cause  the  same  to  be  inclosed  with  good, 
substantial  and  sufficient  barriers,  not  less  than 
three  feet  high,  and  shall  also  place  a  red  light 
at  each  end  thereof  in  such  position  as  to  shed 
its  light  upon  such  excavation  or  obstruction 
and  shall  keep  such  lights  burning  from  sunset 
to  sunrise. 

"  'Sec.  862.  Bame.  Every  person  who  shall 
in  any  manner  render  or  cause  to  be  dangerous 
any  street,  avenue,  sidewalk,  alley  or  other  pub- 
lic place,  shall  from  sunset  to  sunrise  provide 
and  properly  place  such  barriers  and  lights 
around  such  dangerous  place  as  are  in  the  pre- 
ceding section  required.' 

"  'Sec.  870.  Ohstruciion  on  SiHmoalk.  No 
person  shall  leave,  place  or, deposit  or  cause  to 
be  left,  placed  or  deposited,  in  or  upon  any  side- 
walk, any  article  or  tiling  whatever  so  as  to  ob- 
struct or  otherwise  incumber  the  same.' 

"That  by  reason  of  the  premises  plaintiff  has 
been  damaged  in  the  full  sum  of  ten  thousand 
dollars  ($10,000.00).  for  which  amount,  together 
with  the  costs  of  this  action,  he  demands  judg- 
ment" 

The  defendant  Metropolitan  Street  Rail- 
way Company  answered:  (1)  By  general  de- 
nial; (2)  plea  of  contributory  negligence; 
and  (3)  a  plea  of  res  Judicata.  This  last 
plea  was  based  on  tbe  theory  thnt  Kate  Sut- 
ter had  sued  the  Metropolitan  Street  Rail- 
way Company,  alleging  the  same  facts  aa  to 
negligence,  and  that  such  suit  was  brought 
and  prosecuted  at  the  instance  of  the  pres- 
ent plaintlfT,  and  upon  trial  judgment  was 
entered  for  defendant.  Tbe  defendant  Kan- 
sas City  answered:  (1)  By  general  denial; 
and  (2)  a  plea  of  contributory  negligence. 
Prefer  replies  placed  tbe  foregoing  matters 
in  Issue.  This  BUfflciently  states  the  case 
for  the  present. 

[1,  2]  I.  To  our  mind  this  case  turns  upon 
one  proposition,  and  that  is:  Was  there  evi- 
dence in  this  record  upon  which  a  verdict 
for  plaintiff  could  be  permitted  to  stand? 
The  granting  of  a  new  trial  is  a  matter  large- 
ly in  tbe  discretion  of  the  trial  court.  How- 
ever, that  discretion  must  be  Judicially,  and 
not  arbitrarily,  exercised.  If  the  record  dis- 
closes no  evidence  upon  which  a  verdict  for 
plaintiff  could  be  permitted  to  stand,  then 
the  act  of  granting  such  plaintiff  a  new  trial, 
when  an  adverse  verdict  had  been  found 
against  him  by  the  Jury,  would  be  an  unju- 
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dldal  and  arbitrary  act,  when  based  on 
tbe  idea  that  the  verdict  was  against  the 
weight  of  tbe  evidence.  The  discretion  lodg- 
ed by  the  law  In  the  trial  courts  as  to  grant- 
ing new  trials  is  a  Judicial  discretion,  and 
must  be  exercised  along  Judicial  and  legal 
lines,  and  not  exercised  along  arbitrary  lines. 
Such  seems  to  be  the  reiterated  views  of  this 
court.  ThOB  In  Lyons  v.  C!order,  253  Ma 
loc.  dt.  561,  162  S.  W.  612,  It  is  said: 

'The  law  is  well  settled  in  this  state  that, 
where  a  trial  judge  exercises  his  discretionary 
power  of  settini;  aside  a  judgment  on  the  ground 
'that  it  is  against  the  weight  of  the  evidence,' 
his  action  in  so  doing  will  not  be  reviewed,  ex- 
cept upon  a  showing  that  no  verdict  in  favor 
of  the  party  to  whom  the  new  trial  is  granted 
would  be  allowed  to  stand,  in  which  event  the 
exercise  by  the  trial  court  of  bis  power  to  grant 
a  new  trial,  although  put  upon  a  discretionary 
ground,  is  deemed  to  be  unjudicial,  and  it  is 
the  duty  of  this  court  to  reverse  his  ruling  in 
that  respect.  Foley  v.  Harrison.  233  Mo.  loe. 
cit.  507,  508  [136  S,  W.  854] ;  Smoot  v.  Kansas 
City,  194  Mo.  loc.  cit.  532  [92  S.  W.  3931; 
Casey  v.  Transit  Co.,  186  Mo.  loc.  cit  232  [85 
S.  W.  357] ;  Fltzjohn  v.  Transit  Co.,  188  Mo. 
loc.  dt.  rs,  79,  80  [81  S.  W,  907]." 

In  that  case  the  reinstatement  of  the  Judg- 
ment nisi  was  made  to  depend  upon  this 
question.  The  defendants  had  been  granted 
a  new  trial  by  the  circuit  court,  and  it  was 
urged  that  we  could  not  Interfere  with  the 
discretion  of  that  court;  but  we  did  Inter- 
fere with  it,  and  on  tbe  sole  ground  that  the 
whole  record  disclosed  that  defendants  had 
no  defense  to  plaintiff's  action.  We  said  that 
'  under  the  record  no  verdict,  for  defendants 
could  be  permitted  to  stand,  and  for  that 
reason  an  order  for  a  new  trial  to  defend- 
ants could  not  be  permitted  to  stand  on  tbe 
theory  that  the  verdict  was  against  the  evi- 
dence. Onr  Brother  Bond  collated  and  cited 
the  cases  as  indicated  above. 

In  Fitejobn  t,  St  Louis  Transit  Co.,  183 
Mo.  loc,  dt.  78,  81  S.  W.  907,  we  have  a 
case  where  the  new  trial  was  granted  to  tbe 
plaintiff,  as  In  the  case  at  bar.  In  this  it 
difters  from  tbe  lorons  Case,  supra,  but  it 
does  not  differ  in  principle  and  applicable 
law.  In  the  Fltzjohn  Case,  supra,  we  sus- 
tained tbe  order  for  new  trial,  but  upon  the 
Idea  that  there  was  evidence  upon  which  a 
verdict  for  plaintiff  could  be  rested.  In  an- 
nouncing the  rule  we  then  said: 

"The  trial  court  hag  a  discretion  to  grant  one 
new  trial,  and  this  court  will  not  interfere  with 
its  exercise  of  that  discretion,  however  much  it 
may  disagree  with  that  court  upon  such  a  ruling, 
where  there  Is  any  substantial  evidence  to  sup- 
port it.  unless  the  case  is  such  that  no  verdict 
in  favor  of  the  partv  to  whom  the  new  trial  is 
granted  could  ever  be  allowed  to  stand," 

The  foregoing  rule  Is  dted  with  approval 
In  Casey  v.  Transit  Co.,  188  Mo.  loc.  cit.  232, 
^  S.  W.  357.  For  a  dtatlon  of  all  the  cases 
see  the  Fltzjohn  Case,  supra. 

From  them  all  It  must  be  said  that  If  a 
new  trial  is  granted  to  either  plaintiff  or 
defendant,  and  there  la  substantial  evidence 
npon  which  a  verdict  can  rest  In  favor  of 
tbe  party  to  whom  the  new  trial  is  granted, 


this  court  will  not  Interfere  with  tiie  order 
granting  a  new  trial ;  but,  on  the  other  hand, 
If  there  is  no  substantial  evidence  in  the 
record  upon  which  a  verdict  for  the  party  ob- 
taining the  new  trial  can  rest,  then  this 
court  will  Interfere,  and  set  aside  the  order 
for  a  new  trial,  and  reinstate  the  verdict 
Such  is  our  well-settled  rule.  So  In  the  case 
at  bar  we  must  sustain  the  order  granting 
tbe  new  trial,  unless  we  find  that  there  is  no 
evidence  in  this  record  upon  which  a  verdict 
could  stand  In  favor  of  the  plaintUC,  A  dis- 
cussion of  this  question  involves  a  number  of 
side  Issues,  all  of  which  we  take  next 

II.  Counsel  for  the  Railway  Company 
seemingly  accept  the  rule  which  we  announce, 
because  they  cite  the  Lyons  Case,  supra,  and 
say: 

"However  broad  may  be  the  discretion  vested 
in  trial  courts  in  the  matter  of  the  granting  of 
new  trials,  it  is  well  established  that  where 
there  is  no  substantial  evidence  against  the  ver- 
dict of  tbe  jury,  the  appellate  court  will  not 
hesitate  to  reverse  an  order  sustaining  a  motion 
for  a  new  trial,  even  though  such  motion  be 
sustained  on  tbe  ground  that  the  verdict  is 
against  the  weight  of  the  evidence." 

Later  on  they  say: 

"Accepting  the  rule  laid  down  in  this  case, 
we  unhesitatingly  and  confidently  assert  that 
the  ruling  of  the  trial  court  cannot  be  sustained, 
because  there  is  no  substantial  evidence  against 
the  verdict  of  tbe  jury,  and  if  tbe  verdict  had 
been  against  the  defendants,  instead  of  in  their 
favor,  such  verdict  could  not  have  been  allow- 
ed to  stand." 

They  are  referring  In  the  above  to  tlie 
Lyons  Case,  But  whether  they  accept  the 
doctrine  or  not  It  is  the  law  as  established 
by  this  court  We  now  turn  to  the  record 
for  further  Information, 

We  shall  not  go  Into  the  full  details  of 
the  evidence.  There  Is  evidence  tending  to 
show:  (1)  That  with  the  permission  of  the 
city,  the  defendant  Railway  Company  was 
putting  in  tracks  on  Charlotte  street;  (2) 
that  in  so  doing  it  bad  removed  bricks  from 
the  center  of  tbe  street  and  placed  them  In 
the  parking  (a  4-foot  space  between  the  curb 
and  sidewalk)  on  Charlotte  street;  (3)  that 
for  a  part  of  the  distance  the  bricks  were 
regularly  piled  up,  but  at  the  place  of  the 
acddent  to  Mrs,  Sutter  were  loosely  thrown 
into  this  parking,  and  In  Instances  with  ends 
on  sidewalk;  (4)  that  children  were  In  the 
habit  to  play  there  and  put  bricks  from  this 
pile  onto  the  sidewalk,  and  this  had  been  go- 
ing on  for  a  long  time  prior  to  the  accident ; 
(5)  that  defendant's  employes  frequently  re- 
moved them  from  tbe  sidewalk  when  going 
to  work  in  the  morning ;  (6)  that  defendant's 
«nploy^  frequently  removed  bricks  from 
the  walk  before  quitting  for  the  day's  work ; 
(7)  that  whilst  defendant  had  red  lights  as 
danger  signals  In  the  street  where  the  work 
was  being  done.  It  had  no  such  signals  at 
this  long  ridge  or  pile  of  bricks;  (8)  that 
Mrs,  Sutter  In  the  nighttime  and  ia  the 
dark  stumbled  upon  a  brick  upon  the  side- 
walk, and  was  thrown  upon  the  irregular 
pile  of  bricks,  and  was  Injured. 
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[8]  With  these  facta  shown,  we  could  not 
say  that  a  verdict  wonld  not  be  permitted  to 
stand.  Whilst  It  Is  true  that  the  defendant 
la  not  responsible  for  the  acts  of  the  children 
in  removing  bricks  to  the  sidewalk,  yet  it 
had  knowledge  of  that  fact,  and  tailed  to 
put  up  any  warnings  of  a  dangerous  place. 
The  bricks  were  not  placed  on  the  sidewalk 
by  defendant,  but  they  were  placed  so  close 
thereto  as  to  be  a  continuing  menace  to  the 
sidewalk.  The  idanger  of  the  place  was 
partly  made  by  defendant.  It  had  the  right, 
for  a  reasonable  time,  to  use  this  parking, 
or  even  the  sidewalk  itself,  in  the  construc- 
tion of  its  improvement;  but  with  that  right 
ran  the  duty  to  warn  the  public  of  the  dan- 
gerous places.  Warning  signals  in  the  street 
were  not  sufficient 

[4,  S]  It  is  urged  that  the  Uttle  girl  (9 
years  old  at  date  of  the  accident  and  16 
years  old  when  testifjring)  gave  no  substan- 
tial evidence  as  to  how  the  accident  occur- 
red. She  seemed  to  be  weak  both  physical- 
ly and  mentally,  but  she  was  of  an  age  to 
justify  the  admission  of  her  evidence,  and 
its  credibility  was  with  the  jury.  She  did 
testify  that  her  mother  stumbled  and  fell 
upon  the  pile  of  loose  bricks,  and  that  she 
immediately  looked  and  found  a  brick  on  the 
sidewalk  where  she  stumbled.  It  would  be 
a  question  for  the  Jury  to  determine  her 
credibility,  taking  into  consideration  her  ap- 
parent strength  of  mind,  and  taking  into 
further  consideration  her  ability  to  recall 
the  facts  and  testify  from  her  own  recollec- 
tion of  them.  We  need  not  discuss  other 
matters  so  far  as  this  defendant  l8  con- 
cerned. 

[8]  III.  Nor  do  we  see  that  the  other  de- 
fendant, Kansas  City,  can  escape  this  rec- 
ord. It  urges  that  the  little  girl's  testimony 
was  of  no  probative  force;  but  this  we  have 
answered,  supra.  The  evidence  discloses 
that  children  had  been  continuously  placing 
these  loose  bricks  upon  the  sidewalk;  that 
these  acts  had  continued  for  such  length  of 
time  as  to  impute  notice  to  the  dty.  In 
Drake  v.  Kansas  City,  190  Mo.  loc.  dt  889, 
88  S.  W.  695. 109  Am.  St  Bep.  769,  this  court 
said: 

"The  general  role  of  law  is  that,  when  a  third 
person  causes  a  dangerous  condition  to  exist  in 
a  highway,  the  city  is  not  liable  for  injuries 
resulting  therefrom,  unless  the  condition  existed 
for  such  a  length  of  time  as  to  impute  notice 
to  the  city,  or  unless  the  city  had  actual  knowl- 
edge thereof.  If  the  facts  in  this  case  had  shown 
such  to  be  the  case,  the  court  should  have  in- 
structed the  jury  in  the  language  of  the  instruc- 
tion asked.  But  the  same  witness  who  afforded 
the  basis  of  the  instruction,  by  testifying  that 
she  had  raised  the  cover  on  the  morning  of  the 
accident,  also  testified  that  she  had  done  the 
same  thing  every  day  for  six  weeks  to'  two 
months  before  the  date  of  the  accident  Under 
such  a  state  of  facts  the  court  would  have  been 
fully  justified  in  refusing  instruction  No.  8 
entirely,  and,  this  being  true,  the  modification 
of  that  instruction  made  by  the  court  did  not  in- 
juriously affect  the  defendant  at  all." 


That  case  covers  this  case.  There  we  had 
a  continuous  raising  of  a  lid  in  the  sidewalk 
each  morning  for  a  long  time.  Here  we 
have  the  continuous  placing  of  bricto  from 
this  loose  pile  of  bricks  for  a  long  time. 
Upon  the  whole  we  cannot  say  that  there  Is 
no  evidence  upon  which  a  verdict  for  plaln- 
tlflr  might  not  be  permitted  to  stand,  and  for 
that  reason  we  should  not  disturb  the  action 
of  the  trial  court 

[7]  IV.  An  examination  of  the  record  dis- 
closes that  this  case  was  submitted  to  the 
jury  vrithout  any  instructions  asked  by 
plaintift.  In  other  words,  the  jury  were 
left  to  grope  In  the  dark  as  to  plalntlfrs  the- 
ory of  recovery.  This  practice  we  have 
seen  fit  to  heretofore  condemn.  Tip  to  this 
time  we  have  never  said  that  we  would  re- 
fuse to  uphold  a  verdict  for  a  plaintiff, 
where  the  jury  was  left  in  the  dark  as  to 
plaintiff's  theory  of  a  right  to  recover;  but 
it  is  certainly  bad  practice,  and,  speaking 
for  myself  personally,  I  would  be  loth  to 
sustain  a  verdict  thus  procured.  I  do  not 
believe  that,  simply  because  the  statute  does 
not  compel  the  court  to  Instruct  in  dvll 
cases,  the  plaintiff  is  thereby  released  from 
the  duty  of  cleariy  presenting  the  law  up- 
on which  he  thinks  he  is  entitled  to  recover. 
He  should  not  leave  the  jury  to  grope  in  the 
dark,  with  no  light  as  to  how  to  apply  the 
facts.  I  make  this  suggestion  in  view  of  the 
fact  that  the  case  is  to  be  retried. 

The  order  granting  a  new  trial  is  affirmed.  - 

BOND  and  BLAIB,  JJn  concur  in  para- 
graphs 1,  2,  and  3,  and  in  result  WOOD- 
SON, J.,  absent 


CITY  or  Eli  DOBADO  SPBINGS  v.  HIGH- 
FILIi.     (No.  17699.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
July  6.  1916.) 

1.  CoMUERCE  <s=>67  —  Ruij:s  and  REorrLA* 
TioNS— License  Tax— Canvasseii. 

A  canvasser,  after  locating  probable  sales, 
ordered  the  necessary  goods  from  a  foreign  cor^ 
poration,  guaranteeing  payment,  but  not  nam- 
ing the  prospective  buyers,  and,  upon  receiving 
the  goods,  completed  the  sales  with  the  privilege 
of  returning  certain  refused  goods,  held  he  was 
not  exempt  from  license  taxation  on  the  claim 
that  he  was  engaged  in  interstate  commerce  as 
the  corporation^  agent 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  |  111;    Dec.  Dig.  <3=»67.] 

2.  Indictment  and  Infobuation  ®=»110(30) 
—  Following  Lanotiaoe  or  Statutk.  — 
"Canvasser." 

Charging  defendant  with  engaging  in  busi- 
ness without  a  license  as  a  "canvasser"  suffi- 
ciently conforms  to  the  statute  (Rev.  St.  1909,  | 
9399)  anthorizing  licensing  of  merchants  and 
peddlers. 

[Ed.  Note.— For  other  cases,  see  Indictment 
nnd  Information,  Cent  Dig.  §{  291-294;  Dec 
Dig.  <S=>110(30). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Peddler.] 
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8.  Indictment  and  Information  «=>110(3)— 
StrmciENCT— Statutokt  Offenbe. 
CharKing  a  misdemeanor  in  the  subatantial 

language  of  the  statute  is  sufficieut 

[Ed.   Note.— For  other  cases,  see  Indictment 

and  Information,  Cent  IMg.  {(  291-294;    Dec. 

Dig.  <8=»110(3).] 

4.   lilCKNSES    4=>e<6)— OBDINANCXS— CONFOBV- 

ITT  TO  Statutoby  Authobttt — "Canvassbb." 
An  ordinance  exacting  license  fees  from  can- 
▼aaaers  is  within  Rev.  St  1909,  g  9399,  authoriz- 
ing licentdng  of  merchants,  peddlers,  and  all 
business  *  *  •  whatever,  for  "canvasser"  is 
safficiently  ejusdem  generis  with  "merchants" 
and  "peddlers"  to  sustain  the  ordinance,  espe- 
dall7  where  enacted  under  the  police  power. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  ii  5,  6;    Dec.  Dig.  «=96(e).] 

Appeal  from  drcalt  Court,  Cedar  County; 
B.  O.  Tburman,  Jndge. 

F.  J.  HigbfiU  was  convicted  of  violating  a 
dty  ordinance,  and  appeals.    Affirmed. 

Chas.  B.  Gilbert,  of  Nevada,  Mo.,  for  ap- 
pellant R.  N.  Banister,  of  El  Dorado 
Springs,  for  resi>ondent 

WALKEB,  J.  Tbis  suit  was  brougbt  in 
tbe  mayor's  conrt  of  El  Dorado  Springs 
charging  defendant  with  violating  an  ordi- 
nance of  said  dty  In  engaging  In  tbe  business 
of  a  canvasser  or  agent  by  taking  orders  or 
selling  goods  to  cnstomers  without  taking 
oat  a  license  authorizing  him  so  to  do.  He 
was  convicted  as  charged  and  his  punishment 
assessed  at  a  fine  of  $20.  He  appealed  to  the 
circuit  court  of  Cedar  county,  where  the 
Judgment  below  was  affirmed.  He  thereupon 
perfected  an  appeal  to  the  Springfield  Court 
of  Api>eals  and  filed  therein  an  application 
for  a  transfer  of  the  cause  to  the  Supreme 
Court  on  the  grounds:  (1)  That  a  federal 
question  was  involved  necessitating  a  con- 
struction of  the  United  States  Constitution; 
and  (2)  that  a  construction  of  the  state  Con- 
stltation  was  also  necessary  to  a  determina- 
tion of  bis  rights.  The  application  was  grant- 
ed and  tbe  case  transferred  to  this  court 

The  material  parts  of  tbe  ordinance  in 
question  are  as  follows: 

"Section  1.  There  is  hereby  levied  a  license 
tax  upon  the  various  business,  trades,  callings, 
occupations,  objects  and  persons  in  the  city  of 
Bil  Dorado  i^pringa,  Missouri,  hereinafter  named, 
and  the  same  snail  be  licensed  and  regulated 
■8  hereinafter  provjded:  *  *  *  Canvassers 
or  agents  taking  orders  or  selling  goods  to  con- 
sumers, by  canvassing  or  going  about  from  house 
to  house,  $20.00  per  year.  •  *  •  Peddlers, 
$1.00  per  day  or  IflS.OO  per  month.    •    »    • 

"Section  2.  Any  person,  firm  or  corporation 
who  shall  carry  on  or  engage  in  any  trade, 
business  or  occupation  or  calling  in  this  city, 
herein  required  to  be  licensed,  without  fihat  hav- 
ing obtained  and  paid  for  said  license,  or  shall 
fail,  neglect  or  refuse  to  comply  with  any  otber 
provision  of  this  ordinance,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  fined  in  any  sum  not  less  than  five  dol- 
lars, no  more  than  one  himdred  dollars.  •   *   •  " 

Tbe  formal  safildency  of  the  complaint 
charging  defendant  with  a  violation  of  this 
ordinance  is  not  questioned.  The  defendant 
at  the  time  of  his  arrest  was  going  from 


house  to  house  carrying  samples  of  alumi- 
num wares  for  kitchen  and  cooking  purposes, 
exhibiting  same  to  prospective  purchasers, 
many  of  whom  agreed  to  buy  from  him 
wares  similar  to  the  samples  and  to  pay  for 
same  upon  delivery  after  satisfactory  exami- 
nation. Two  separate  orders  for  goods  of 
the  kind  agreed  to  be  purchased  were  made 
by  the  defendant  One  was  directed  to  the 
manufacturing  company  of  the  wares  at  a 
point  in  Pennsylvania  and  the  other  to  a 
brandi  establishment  of  tbe  same  company 
In  East  St.  Louis,  111.  Each  of  these  orders 
directed  tbe  company  addressed  to  send  to 
defendant  a  quantity  of  their  wares' sufficient 
in  each  case  to  meet  the  requirements  of  tbe 
prospective  sales  he  had  made.  In  no  case 
did  be  furnish  the  manufacturing  company 
with  tbe  names  of  particular  purchasers  of 
any  of  the  wares  ordered.  Before  making 
these  orders  he  had  In  each  case  furnished 
the  company  with  letters  of  credit  to  cover 
the  cash  amount  of  the  particular  order. 
The  goods  in  each  order  were  billed  and 
shipped  to  defendant  in  bulk  and  he  paid 
the  freight  charges  thereon.  Upon  their  re- 
ceipt he  sorted  and  delivered  them  In  aocordr 
ance  with  the  conditional  orders  theretofore 
made,  and  If  the  goods  were  accepted  they 
were  paid  for  by  tbe  purchasers.  He  had  an 
agreement  with  the  manufacturing  company 
that  he  might  return  at  its  expense  goods  on 
any  order  to  the  amount  of  $20  not  taken 
by  any  person  to  whom  he  had  contracted  to 
sell  them  and  who  declined  to  receive  same, 
and  for  goods  so  returned  he  was  to  be  cred> 
ited  at  the  wholesale  price  of  such  articles. 

[1]  I.  Defendant's  contention  is  that  be 
was,  as  tbe  agent  of  the  manufacturing  com- 
pany, engaged  in  interstate  commerce  and 
hence  not  amenable  to  the  license  laws  of 
this  state  nor  to  municipal  ordinances.  To 
sustain  tbis  contenti<m  he  cites  Fleming  v. 
Mexico,  262  Mo.  432, 171  S.  W.  321,  Jewel  Tea 
Co.  V.  Carthage,  257  Mo.  383,  165  a  W.  743, 
and  Kansas  City  v.  McDonald,  175  S.  W.  917. 

A  comparison,  or  if  there  be  differences,  a 
contrast  of  the  facts  in  these  cases  with 
those  in  the  instant  case  will  enable  it  to  be 
determined  whether  they  may  with  propriety 
be  cited  as  sustaining  defendant's  contention. 
FreUmlnary  to  this  review  it  is  well  to  tmder- 
stand  wbat  is  meant  by  "interstate  com- 
merce" as  applied  to  this  case. 

The  judicial  meaning  of  tbe  term  "com- 
merce," as  first  definitely  declared  in  Gib- 
bons V.  Ogden.  9  Wheat.  1,  6  L.  Ed.  23,  is 
that  "It  la  not  traffic  alone,  but  it  is  inter- 
course." Comprehensively  speaking,  it  de- 
scribes the  intercourse  between  nations,  but 
here  it  is  confined  to  tbe  Intercourse  be- 
tween persons,  firms,  or  corporations  of  tbe 
different  states. 

"Importation,"  says  Sanborn,  J.,  in  Butler 
Bros.  Shoe  Co.  v.  United  States  Rubber  Co., 
156  Fed.  1,  84  C.  G.  A.  167,  "la  an  Indlspen- 
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sable  element;  it  is  tbe  test  of  interstate 
commerce."  Generally  speaking,  therefore, 
wherever  there  is  a  negotiation,  contract, 
trade,  or  dealing  between  persons  of  different 
states  in  which  importation  is  an  essential 
feature  or  forms  a  component  part  of  the 
transaction  it  may  be  denominated  "inter- 
state commerce."  Text-Book  Co.  v.  Plgg,  217 
U.  S.  91,  30  Sup.  a.  481,  54  L.  Ed.  678,  27 
L.  R.  A.  (N.  S.)  493,  18  Ann.  Cas.  1103. 

Necessarily  there  are  limitations  upon  tliis 
definition  due  to  differences  in  the  facts  in 
particular  cases.  In  no  case  has  it  been  held 
that  the  act  of  Ck)ngrcss  regulating  Interstate 
commerce  (Act  Feb.  4,  1887,  c.  104,  24  Stat 
379)  is  to  be  so  construed  as  to  interfere  with 
the  power  of  a  state  to  fully  regulate  its 
police  and  taxing  powers  and  its  domestic 
trade,  provided,  of  course,  tbe  state  act  does 
not  conflict  with  the  plain  provisions  of  tbe 
federal  statute.  Oases  seeming  to  bold  to  the 
contrary  will  be  found  upon  analysis  to  con- 
tain other  controlling  facts  governing  the 
court's  conclusion  and  not  merely  an  inter- 
ference with  the  powers  named. 

The  term  here  involved  and  necessary  to 
a  determination  of  this  case  having  been  de- 
fined, a  review  of  the  rulings  of  this  court 
thereon  is  in  order. 

In  Fleming  v.  Mexico,  supra,  an  agent  of  a 
foreign  corporation  went  from  house  to 
house  soliciting  orders  for  his  company  from 
residents  of  the  city  of  Mexico  for  coffees, 
teas,  and  groceries,  and  forwarded  such 
orders  to  the  company  in  another  state  to  be 
filled.  The  company  filled  them,  making  up 
a  separate  package  for  each  order,  and  sent 
tbem  to  the  agent,  who  delivered  them  in 
unbroken  packages  to  the  different  buyers 
and  received  the  money  therefor,  which  he 
transmitted  to  his  principal. 

In  Jewel  Tea  Co.  v.  Carthage,  supra,  an 
agent  of  a  Chicago  firm  took  orders  for  teas, 
coffees,  etc.,  from  residents  of  tbe  city  of 
Carthage.  These  orders  were  mailed  by  the 
agent  to  his  principal  in  Chicago,  where 
each  article  ordered  was  separately  wrapped 
and  the  packages  placed  in  a  box  and  shipped 
to  the  agent,  who,  upon  receipt  of  same,  de- 
livered them,  thus  separately  wrapped,  to 
the  purchasers  and  received  tbe  money  there- 
for, which  he  forwarded  to  his  principal. 

In  Kansas  City  v.  McDonald,  supra,  a  pack- 
ing company  in  Indiana  sold  its  products  in 
Kansas  City,  Mo.,  through  a  solicitor  or  agent 
by  having  him  take  orders  for  same.  These 
orders  were  forwarded  by  tbe  agent  to  the 
company  to  be  filled  and  his  participation 
in  the  matter  ended.  If  the  orders  were 
filled  the  goods  were  shipped  direct  to  the 
buyers  and  the  collections  were  made  of 
tbem  by  the  company.  Tbe  agent,  finding 
that  the  business  was  more  than  be  could 
personally  transact,  organized  a  force  of 
men  to  solicit  for  the  company  who  reported 
to  him  but  forwarded  all  orders  to  tbe  com- 
pany at  Indianapolis  as  liaving  been  made 


by  the  agent,  and  the  goods  were  shipped 
and  collections  made  as  before.  Tbe  force 
of  men  thus  employed  increasing  in  numbers, 
he  opened  an  office  in  Kansas  City  where 
they  reported  to  him  and  received  instruc- 
tions and  directions  before  entering  upon 
their  work.  The  compensation  of  tbe  agent 
and  tbe  men  employed  by  him  was  paid  by 
the  Indiana  company.  The  goods  were  sold 
by  sample,  and  the  orders  sent  in  by  the 
agents  to  the  company  were  subject  to  ac- 
ceptance or  rejection  as  it  might  determine. 
Instances  occurred  in  which  tbe  agents  went 
to  local  retail  dealers  and  took  orders  for 
goods  of  the  Indiana  company,  using  samples 
of  the  goods  sought  to  be  sold  to  secure  tbe 
order,  and  after  the  order  was  secured  tbe 
solicitor  would  ask  the  retailer  with  wliich 
wholesaler  or  Jobber  be  would  like  to  have 
the  order  placed,  and  the  same  would  be 
placed  as  requested.  Each  of  the  foregoing 
cases  was  held  to  present  transactions  in- 
terstate in  character  and  hence  not  subject  to 
local  regulation. 

In  the  instant  case  the  defendant  solicited 
persons  to  buy  the  goods,  but  no  sales  were 
made  to  the  persons  solicited  until  he  had 
paid  for  the  goods  or  had  given  a  guaranty 
for  their  payment  and  the  same  had  been 
shipped  to  him,  whereupon  be  sold  them  to 
the  i>er8on8  he  had  theretofore  solicited  if 
the  goods  were  found  by  such  persons  to  be 
satisfactory.  The  difference  between  these 
cases  is  readily  distinguishable.  In  the 
Fleming  and  Jewel  Tea  Company  Cases  the 
contracts  for  the  purchases  became  binding 
when  the  orders  for  the  goods  were  received 
and  accepted  by  tbe  respective  corporations 
in  other  states,  and  the  transactions  became 
interstate  in  their  character  upon  the  ship- 
ment of  the  goods.  In  the  Kansas  City  case 
tbe  transactions  constituted  sales  by  samples 
and  tbe  nature  of  same  became  Interstate 
upon  tbe  shipment  of  tbe  goods  as  in  the 
Fleming  and  Jewel  Tea  Company  Cases.  The 
court  held  that  the  occasional  solicitation 
of  sales  to  retailers  by  the  agents,  being  with- 
out compensation,  or  mere  gratuities,  did 
not  change  the  general  nature  of  tbe  transac- 
tions. 

There  is  a  marked  similarity  between  the 
cases  reviewed  and  the  Instant  case,  in  that 
all  of  the  shipments  were  from  outside  of  the 
state,  and  hence  interstate  in  their  character. 
This  will  not  suffice,  however,  to  free  per- 
sons dealing  in  goods  contained  in  these 
shipments  from  state  license  laws,  unless  the 
Interstate  character  of  the  transactions  con- 
tinues up  to  and  includes  tbe  sales  to  pur- 
chasers, thus  rendering  the  agents  who  made 
the  sales  a  part  of  same. 

This  was  tbe  condition  in  tbe  cases  we 
have  reviewed.  In  tbe  Instant  case,  however, 
the  Interstate  character  of  tbe  shipments 
ceased  upon  the  delivery  of  the  goods  by  tbe 
foreign  corporation  to  the  defendant,  and  the 
goods   thereafter  not  moving  in  interstate 
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commerce,  tbe  tranaactions  became  local  in 
their  nature. 

There  Is  evidence  that  the  defendant  was 
the  agent  of  the  foreign  company.  The 
testimony  in  this  regard  consists  of  declara- 
tions. This  will  not  suffice  to  define  defend- 
ant's relation.  His  status  Is  fixed  by  the 
facts.  In  each  instance  the  payment  of  the 
purchase  price  was  guaranteed  by  defendant 
when  the  goods  were  ordered.  They  there- 
fore became  his  property  upon  their  delivery 
to  him.  We  find  no  semblance  of  agency  here, 
but  all  the  characteristics  of  an  independent 
transaction  in  which  the  defendant  was  one 
of  the  principals.  His  attoonpted  ascertain- 
ment before  each  order  as  to  who  would 
pnrchase  from  him  and  his  limiting  his  or- 
ders to  these  prospective  buyers  does  not 
militate  against  this  conclusion.  It  is  not 
unusual  for  independent  traders  to  limit 
their  purchases  from  Jobbers  or  wholesalers 
to  the  demands  of  their  patrons,  and  be  is 
fortunate  in  trade  who  is  able  to  determine 
the  extent  of  these  demands  beforehand. 

Nor  does  defendant's  contract  for  rebates 
from  the  company  in  the  event  of  his  failure 
to  sell  any  of  the  articles  Indicate  an  agency 
as  an  alder  to  the  theory  of  the  Interstate 
character  of  the  shipments  and  as  a  conse- 
quence the  Immunity  of  the  goods  sold  from 
local  regulation.  If  defendant  had  not  pur- 
chased the  goods  the  property  in  same  would 
have  remained -In  the  company  and  the  pro- 
vision as  to  a  rebate  would  not  only  have 
been  unnecessary,  but  meaningless. 

[2, 3]  11.  The  ordinance  upon  which  this 
proceeding  is  based  is  authorized  by  the  stat- 
ute (section  9399,  R.  S.  1909j  empowering 
the  mayor  and  board  of  aldermen  of  cities  of 
the  fourth  class,  to  which  El  Dorado  Springs 
belongs,  to  "regulate  and  license  all  business, 
trades  and  avocations  whatever."  This  gen- 
eral power  follows  a  specific  enumeration  of 
the  callings  to  be  regulated  and  licensed. 
The  ordinance  prohibits  "any  person,  firm  or 
corporation  from  carrying  on  or  engaging  In 
any  business  In  said  city  without  having  ob- 
tained and  paid  for  a  license."  Defendant 
was  charged  as  having  engaged  In  business 
as  a  canvasser  or  agent  We  have  shown 
that  he  did  not  belong  to  the  latter  class. 
As  a  canvasser  he  solicited  orders  for  the 
sale  of  goods,  taking  with  him  samples  of 
same,  and  subsequently  sold  and  delivered 
8Dd>  goods  to  the  purchasers.  Whether  the 
word  canvasser,  therefore,  is  synonymous 
with  that  of  merchant  or  peddler  is  Imma- 
terial; it  partakes  much  of  the  nature  of 
both,  and  the  law  Is  not  concerned  with  the 
mere  niceties  of  words  if  those  used  clearly 
come  within  the  meaning  of  the  prohibitions 
of  the  statute,  as  is  the  case  here,  especially 
when  the  offense  charged  is  a  misdemeanor. 
Charging  a  misdemeanor  in  the  substantial 
language  of  the  statute  is  sufficient  State 
V.  Taylor,  167  Mo.  App.  104,  150  S.  W.  1126. 


This  was  done  in  the  Instant  case,  but  the 
contention  is  that  the  charge  Is  insufficient 
because  a  synonym  of  the  words  used  in  the 
statute  was  employed  instead  of  the  words 
themselves.  This  is  a  mere  refinement  of  a 
technicality  and  is  without  merit 

[4]  If  it  be  further  contended  that  the  gen- 
eral power  to  tax  and  regulate  granted  by 
the  statute  following  a  specific  euumeratiou 
of  the  extent  of  same  is  to  be  limited  to  the 
rule  usually  applicable  In  such  cases,  viz., 
that  the  general  words  are  to  be  limited  iu 
their  meaning  to  the  particular  words  pre- 
ceding them,  it  will  be  sufficient  to  say  that 
while  canvassers  may  not,  strictly  speaking, 
be  ejusdem  generis  with  merchants  or  ped- 
dlers, they  are  sufficiently  so  wlthlu  the 
meaning  of  the  statute  here  under  considera- 
tion to  form  an  exception  to  the  general  rule. 
This  is  especially  so  when  we  take  into  con- 
sideration the  character  of  the  legislation 
manifest  in  the  statute  and  ordinances  in 
this  case,  viz.,  the  exercise  of  the  clQr's  po- 
lice power.  As  was  said  by  this  court  in  St 
Louis  V.  Herthel,  88  Mo.  loc.  clt  130,  the 
rule  of  interpretation  "is  not  to  be  so  ap- 
plied that  the  dty  is  to  be  held  powerless  to 
tax  any  calling,  not  expressly  named  in  its 
charter  by  its-  proper  name."  This  ruling 
authorized  the  licensing  of  "architects,"  not 
then  enumerated  in  the  statute  as  one  of 
the  callings  to  be  regulated. 

St  Louis  V.  Woodruff,  71  Mo.  92,  Kansas 
City  V.  Vindquest,  36  Mo.  App.  684,  and  Won- 
uer  V.  CartervUle,  142  Mo.r  App.  120,  125  S. 
W.  861,  afford  Illustrations  of  like  exceptions 
to  the  general  rule  In  the  construction  of  or- 
dinances similar  to  the  one  here  In  question. 

In  the  cases  of  Independence  v.  Cleveland, 
167  Mo.  384,  67  S.  W.  216,  and  Kansas  City 
V.  Crush,  151  Mo.  128,  62  S.  W.  286,  there 
was  no  authority  in  the  charters  or  ordi- 
nances of  the  municipalities  to  regulate  and 
license  the  vocations  therein  named  and  the 
facts  were  different  from  those  in  the  case 
at  bar;  these  cases,  therefore,  cannot  be  cit- 
ed as  controlling  authorities  here. 

While  It  would  have  restricted  the  field  of 
technical  criticism  if  the  ordinance  had  em- 
ployed the  terms  of  the  statute,  its  con- 
formity therewith  is  sufficient  to  require  the 
defendant  to  comply  with  same. 

In  view  of  what  has  been  said  the  Judg- 
ment should  be  affirmed,  and  It  is  so  or- 
dered.   All  concur. 


STATE  ex  rel.  REEDER  et  al.  v.  TOARD, 

arcuit  Judge.     (No.  19019.) 

(Supreme  Court  of  Missouri.    In  Banc.    July 

8,  1916.) 

1.  Venue  ®=>41— Change  or  Venttb— Drain- 
age Proceedings. 
Rev.  St.  1909,  t  1931,  providing  that  where 
one  of  several  coparties  demands  a  change  of 
venue,  and  the  application  is  granted,  the  entire 
cause  shall  be  removed,  applies  where  an  inter- 
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ested  party  filea  objections  against  a  drainage 
report  of  damages  and  benefits. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  §§  62,  63;    Dec.  Dig.  «=341.] 

2.  Venue   «=961— ChAsgb  of  Vknub— Time 
FOB  Application. 

The  organization  of  a  drainage  district  and 
the  commissioners'  report  of  damages  and  bene- 
fits, until  confirmed  by  the  court,  constitute  one 
proceeding,  and  a  change  of  venue  affidavit,  al- 
leging  the  trial  court's  prejudice,  is  too  late 
when  filed  after  the  district  has  been  organized, 
for  under  Rev.  St  1909,  |  1929,  the  application 
must  be  made  before  the  trial  begins. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  j|§  94-99;    Dec.  Dig.  <S=961.] 

3.  JUDOES       <S=344  —  DiBQXJALIFIOATIOIT       OF 
JUDOB— INTEBDEST. 

Where  a  circuit  judge  purchased  80  acres 
in  a  127,000-acre  tract,  and  his  property  was 
assessed  for  benefits  without  knowledge  that  he 
owned  it  and  no  attack  had  been  made  upon 
such  assessment,  held  that  his  interest  did  not 
disqualify  him  under  Rev.  St  1909,  i  1928,  from 
hearing  objections  to  the  damage  and  benefit 
awards. 

[BM.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  SS  203-207 ;  Dec.  Dig.  <S=344.] 

Original  prohibition  proceedings  by  the 
State  of  Missouri,  on  the  relation  of  O.  I. 
Reeder  and  O.  I*  Reeder,  his  wife,  and  the 
Inter-River  Drainage  District,  against  J.  P. 
Foard,  Judge  of  the  Circuit  Court  of  Butler 
County,  Mo.    Writ  denied. 

Herbert  H.  Freer,  of  Poplar  Bluff,  for  re- 
lators O.  I.  Reeder  and  O.  !•.  Reeder.  Oliver 
ft  Oliver,  of  Cape  Girardeau,  and  U  R. 
Thomason,  of  Poplar  Bluff,  for  relator  Inter- 
River  Drainage  Dist  D.  W.  Hill,  h,  M.  Ben- 
son, Abington  ft  Phillips,  Whaley  &  Ing,  Les- 
lie 0.  Oreen,  and  Sheppard  &  Sheppard,  all 
of  Poplar  Blnff,  Mozley  &  Woody,  of  Bloom- 
fleld,  and  John  A.  Gloried  and  H.  R.  Polak, 
both  of  Poplar  Bluff,  for  respondent 

ORAVBS,  J.  Original  action  in  problbl- 
tlon.  The  respondent  filed  return  to  our 
preliminary  rule  to  show  cause  why  our 
writ  of  prohibition  should  not  go,  and  relat- 
ors have  filed  a  motion  for  Judgment  on  the 
pleadings.  In  such  a  case  the  facts  must  be 
gathered  from  the  return  in  so  far  as  the 
facts  therein  stated  contravene  the  state- 
ments of  relators'  petition.  In  other  words 
the  motion  for  judgment  filed  by  relators  is 
taken  as  admitting  all  well-pleaded  facts  in 
the  return.  Gathering  the  facts  of  the  case, 
with  this  rule  in  view,  they  are  about  as  fol- 
lows: Proceedings  were  regularly  Instituted 
in  the  Butler  county  circuit  court  for  the  In- 
corporation of  relator  Inter-River  Drainage 
District.  Of  this  court  the  respondent  Hon. 
J.  P.  Foard  was  then,  and  is  now,  the  judge. 
The  proceeding  went  along  regularly  until 
the  relator  Inter-River  Drainage  District,  was 
duly  organized  by  final  decree  of  said  court 
Up  to  this  point  in  the  proceeding  Hon.  J.  P. 
Foard  owned  no  lands  in  the  drainage  dis- 
trict After  the  decree  of  organization,  and 
before  the  report  of  the  commissioners,  the 


respondent  acquired  by  purchase  a  small 
tract  of  land  (60  acres,  as  we  recall)  in  the 
district.  The  commissioners  to  assess  the 
damages  and  benefits  were  appointed  by  re- 
spondent, and  their  report  has  been  filed. 
Afterward  a  great  number  of  exceptions  to 
this  report  were  filed,  and  among  them  the 
exceptions  of  relators  O.  I.  and  G.  L.  Reeder. 
These  exceptions  were  due  for  trial  at  the 
April  term,  1916,  of  said  court  but,  owing 
to  sickness  in  the  family  of  the  judge  of 
the  court,  passed  over  until  the  July  term 
following.  At  the  July  term,  relator  G.  I. 
Reeder  filed  his  amended  aflldavlt  jfor  a 
change  .of  venue,  in  which  he  charged: 

"That  at  the  time  of  the  organizotion  of  said 
district  Hon.  J.  P.  Foard,  judge  of  the  circuit 
court  of  Butler  county.  Mo.,  did  not  own  any  of 
the  lands  within  said  district  but  that  since  the 
date  of  the  decree  and  judgment  incorporating 
the  said  Inter-River  drainage  district  the  said 
J.  P.  Foard,  judge  of  this  court,  has  acquired 
some  of  the  land  within  said  district  and  is  now 
the  owner  thereol 

"Your  affiant  further  represents  and  states 
to  the  court  that  the  report  of  the  commission- 
ers assessing  benefits  and  damages  to  the  land 
and  property  within  said  district  has  been  filed 
in  this  court,  and  that  there  Is  now  pending 
and  undetermined  a  large  number  of  exceptions 
and  objections  to  the  report  of  said  commis- 
sioners, and  that  among  the  said  exceptions  and 
objections  there  is  undetermined  and  pending 
an  exception  and  objection  filed  by  affiant  to 
said  commissioners'   report 

"Tour  affiant  further  represents  and  states 
to  the  court  that  he  has  good  cause  to  believe, 
and  does  believe  and  charges,  that  be  cannot 
have  a  fair  and  impartial  trial  of  his  exceptions 
and  objections  to  said  commissioners'  report, 
assessing  benefits  and  damages  to  his  said  lands 
and  property  within  said  district,  before  the 
said  Hon.  J.  P.  Foard,  judge  of  the  circuit  court 
of  Butler  county.  Mo.,  and  that  none  of  th« 
other  defendantt  and  exoeptort  to  laid  report 
can  have  a  fair  and  imriartial  trial  before  the 
laid  judge  for  the  followinqreaions: 

"(1)  That  the  said  J.  P.  Foard  Is  interested  in 
the  formation  of  said  Inter-River  drainage  dis- 
trict and  is  interested  in  the  result  of  any 
judgment  or  order  that  might  be  rendered  on  the 
hearing  of  the  exceptions  and  objections  so  filed 
by  this  affiant  and  all  other  persons  filing  ob- 
jections and  exceptions  to  said  report. 

"(2)  That  the  said  judge  is  biased  and  prej- 
udiced in  favor  of  the  opposite  part/,  the  drain- 
age district,  the  plaintiff,  and  agamst  this  de- 
fendant and  other  defendants. 

"(3)  That  the  opposite  party,  the  plaintiff 
drainage  district  through  its  officers  and  em- 
ployes, has  an  undue  influence  over  the  mind  of 
the  said  judge." 

The  return  of  respondent  tx>uches  the  mat- 
ter which  we  have  italicized  above,  1.  e., 
whether  or  not  relator  Reeder  was  authoriz- 
ed to  speak  for  the  other  exceptors.  The  re- 
turn reads: 

"That  at  the  time  G.  I.  Reeder  filed  the  ap- 
plication for  change  of  venue  it  was  denied  oral- 
nr  and  in  writing  in  said  circuit  court  that  G. 
1.  Reeder  had  any  authority  to  represent  any 
exceptor  other  than  himself  and  wife  in  mak- 
ing affidavit  for  change  of  venue,  and  that  coun- 
ter affidavits  are  on  file  in  said  circuit  court  to 
the  effect  that  the  following  part  of  Q.  L  Reed- 
er's  affidavit  is  false  and"  untrue:  «•  •  • 
And  that  none  of  the  other  defendants  or  efxcep- 
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tors  to  said  report  ean  haTe  a  fair  and  impar- 
tial trial  before  the  said  judge.' 

"Tbe  qneetioii  of  fact  whether  or  not  O.  I. 
Keeder  nad  authority  to  represent  other  excep- 
tors in  making  such  affidavit  is  still  pendine  and 
undetermined  in  said  circuit  court,  and  all  ex- 
ceptions were  ordered  docketed  at  the  foot  of 
the  October,  1915,  docket  of  said  court,  so  that 
evadence  might  be  offered  on  that  question, 
-which  would  enable  the  court  to  determine  the 
question  of  fact  whether  said  exceptor  repre- 
sented the  other  exceptors  in  this  case. 

"Respondent  further  states  that  the  announce- 
ment referred  to  in  relators'  petition  as  having 
been  made  on  the  9th  day  of  August,  1915,  stat- 
ing the  intended  ruling  of  the  court  upon  this 
application  for  change  of  venue,  which  forms 
the  basis  for  relators'  petition,  was  contained 
in  a  letter  on  said  date  to  counsel  for  relators 
in  this  case,  a  carbon  copy  of  which  is  hereto 
attached  and  marked,  'Respondent's  Exhibit  A.' 

"Romoadent  further  states  again,  as  stated 
in  tiie  letter  above  mentioned,  that  it  is  impos- 
sible to  say  what  the  ruling  of  the  court  will  be 
on  this  application  except  in  the  altematiTe, 
depmding  upon  the  finding  of  facts  as  herein- 
above  motioned,  that  is,  if  it  should  be  found, 
as  a  matter  of  fact,  that  the  exceptor  filed  the 
application  representing  all  other  exceptors  in 
the  ease,  it  would  be  the  duty  of  this  court  to 
call  in  another  judge,  as  provided  by  law,  in 
the  hearing  of  all  exceptions  in  this  case,  but, 
if  the  facts  should  be  established  that  exceptor 
In  filing  the  application  represented  only  him- 
sdf  and  wife,  it  would  be  the  duty  of  the  court 
to  make  an  order  calling  in  a  judge  from  some 
other  iudidal  circuit  of  this  state  to  sit  and 
hear  the  exceptions  of  G.  I.  Reeder  and  wife 
only,  as  provided  by  section  34,  p.  252.  Session 
Laws  1913  of  Missouri. 

"Respondent  further  states  that  he  Is  vary 
seriously  in  doubt  whether  or  not  a  change  of 
venue  at  this  stage  of  the  proceeding  can  be 
granted  by  the  court,  under  the  statutes  and 
decisions  of  this  state. 

"Respondent  further  states  that,  should  it  be 
determined  that  G.  I.  Reeder,  in  filing  his  ap- 

elication  for  change  of  venue,  represented  only 
imself  and  wife,  then  and  in  that  event  rela- 
tor's petition   fails  to  state  facts  sufScient  to 
i'ustify  the  issuing  of  the  writ  of  prohibition 
lerein. 

"Respondent  further  states  that  the  only  pur- 
pose of  said  circuit  court  of  Butler  county  in 
his  rulings  in  this  case  is  to  faithfully  and 
honestly  follow  the  law  in  such  cases  made  and 
provided,  and  to  do  justice  and  equity  to  aU 

rties  interested  in  this  litigation,  and  that  it 
farther  desired  by  this  court  to  faithfully 
abide  by  and  follow  all  orders  and  judgment 
made  by  your  honorable  body  in  the  premises." 

yf^  bave  made  this  statement  quite  full, 
to  tbe  end  that  all  the  disputed  matters 
might  clearly  appear.  The  foregoing  fully 
states  the  case. 

[1]  I.  While  It  Is  urged  by  tbe  respond- 
ent tbat  be  bas  under  consideration  affida- 
vits on  file  tending  to  show  that  Reeder  in 
making  his  ajvpUcatlon  bad  no  authority  to 
speak  for  any  ezc^)tor  but  himself  and  wife, 
we  are  not  impressed  with  tbe  force  of  this 
suggestion.  The  whole  context  of  tbe  drain- 
age law  indicates  that  all  objections  or  ex- 
ceptions to  tbe  report  of  the  commissioners 
as  to  damages  and  benefits  should  be  con- 
sidered by  tbe  same  court.  The  purjiose  is  to 
have  the  benefits  assessed  meet  the  obliga- 
tiona  of  tbe  district,  which  obligations  in- 
dude  both  tbe  damages  to  be  paid  for  prop- 
erty taken  or  damaged  and  tbe  cost  of  tbe 


plan  of  reclamation.  If  the  lAan  of  reclama< 
tlon  exceeds  in  cost  the  benefits  found,  tbe 
court  is  not  authorized  to  confirm  tbe  report 
of  the  commissioners,  and  for  the  very  good 
reason  tbat  the  district  would  not  have 
sufficient  funds  with  which  to  do  tbe  pro- 
posed work.  Tbe  statute  contemplates  tbat 
the  court  may  either  confirm  the  report  of 
the  commissioners,  or  it  may  upon  exceptions 
filed  thereto  bear  such  exceptions,  then  mod- 
ify the  report,  and,  after  modification,  con- 
firm it.  This  would  indicate  very  strongly 
that  all  exceptions  should  be  heard  by  tbe 
same  judge  or  court,  to  tbe  end  that  all  mod- 
ifications might  be  entered  and  one  final  or- 
der of  confirmation  made.  In  other  words, 
after  determining  aU  exception?  to  the  re- 
port, the  court  either  Confirms  tbe  report  as 
filed,  or  modifies  it  as  may  be  required  by  the 
judgment  upon  the  several  exceptions  filed, 
and  then  confirms  it.  Tbe  matter  at  Issue  is 
the  confirmation  of  the  report  Tbe  contest 
is  one  between  the  district  upon  one  side  and 
the  exceptors  on  the  other,  or  vice  versa. 
We  have  held  that  a  proceeding  like  this  is 
a  dvil  suit  within  the  meaning  of  our  change 
of  venue  law.  State  ex  reL  v.  Riley,  203  Mo. 
175,  101  S.  W.  567,  12  L.  R.  A.  (N.  S.)  900. 

We  think  it  a  reasonable  construction  to 
hold  that  the  exceptors  as  a  class  are  the 
opposing  parties  to  the  drainage  district  in 
the  matter  of  the  confirmation  of  this  report 
of  the  commissioners.  And  we  further  are 
of  opinion  that  R.  S.  1909,  {  1931,  applies. 
This  section  reads: 

"One  or  more  of  several  parties  plaintiff  or 
defendant  may  ask  for  the  change  of  venue,  anil 
if  the  change  is  awarded,  the  entire  cause  shaU 
be  removed,  and  there  sbaU  be  no  further  chuuge 
of  venue  awarded  on  the  same  side  of  the  suit." 

Under  this  statute  the  exceptors  should 
be  considered  as  the  opposing  parties.  Just 
as  we  would  consider  two  or  more  defendants 
tbe  opposing  parties.  It  is  the  exceptors,  as 
a  class,  who  are  opposed  to  the  confirmation 
of  the  report  In  this  case,  and  the  drainage 
district  which  favors  its  confirmation.  Un- 
der this  statute  as  to  change  of  venue  in 
other  clTil  cases,  we  bold  tbat  if  one  excep- 
tor is  granted  a  change  of  venue,  the  whole 
controversy  as  to  tbe  confirmation  of  the' 
report  should  go  to  tbe  court  to  which  the 
change  Is  granted.  This,  of  course,  would 
carry  all  other  exceptors  to  such  court  So, 
In  tbe  case  at  bar,  It  is  Immaterial  whether 
the  affidavit  Is  in  behalf  of  Reeder  alone,  or 
in  behalf  of  him  and  other  exceptors.  If  the 
affidavit  is  good  as  to  Reeder,  and  was  time- 
ly filed,  it  precludes  further  action  by  the 
respondent,  and  our  writ  should  go. 

[2]  II.  Tbe  affidavit  of  prejudice  upon  tbe 
part  of  tbe  judge  was  such  as  to  divest  ju- 
risdiction, if  it  were  filed  in  time.  This  is 
the  serious  question  in  this  case.  We  are 
of  opinion  tbat  in  so  far  as  the  charge  of 
prejudice  is  concerned,  tbe  matter  now  un- 
der discussion,  the  affidavit  for  change  of 
venue  was  not  timely  ffied.    Tbe  law  contem- 
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plates  that  the  organization  of  a  drainage 
district  1b  one  continuous  proceeding  until 
such  time  as  the  report  of  the  commission- 
ers Is  conflrmed.  It  is  not  until  then  that 
the  corporate  entity  is  fully  authorized  to 
proceed  with  the  work  of  reclamation.  It  be- 
ing one  cause  of  action,  or  one  continuous 
proceeding,  the  affidavit  of  prejudice  should 
have  been  filed  before  the  judge  began  actu- 
al work  on  the  case.  This  dates  back  to  the 
hearing  on  the  question  of  incorporation.  I 
was  first  impressed  with  the  idea  that  the 
incorporation  part  of  the  proceeding  should 
be  considered  as  one  proceeding  or  case,  and 
all  subsequent  matters  thereafter  should  be 
considered  as  another,  and  different  proceed- 
ing. But  we  did  not  so  rule  in  the  case  of 
Tarkio  Drainage  District  v.  Richardson,  237 
Mo.  49,  139  S.  W.  576.  It  wiU  be  noted  that 
the  writer  here  declined  to  express  an  opin- 
ion in  that  case.  Later,  however,  in  Drain- 
age District  V.  Tomllnson,  245  Mo.  loc.  dt.  11, 
12,  149  S.  W.  454,  I  dted  with  approval  the 
Tarkio  Drainage  District  Case,  supra.  The 
effect  of  these  rulings  has  been  to  classify 
such  a  proceeding  as  one  continuous  proceed- 
ing from  the  filing  of  the  petition  for  incor- 
poration to  the  confirmation  of  the  report  of 
the  commissioners.  And,  after  all,  this  looks 
reasonable.  The  purpose  of  the  proceeding 
is  to  provide  for  the  execution  of  a  plan  of 
reclamation,  and  the  organization  of  the  dis- 
trict and  the  confirmation  of  the  report  of 
the  commissioners  are  but  distinct  steps  in 
the  one  general  proceeding.  On  this  theory 
of  the  law  this  application  for  a  change  of 
venue  on  the  ground  of  the  prejudice  of  the 
judge  comes  too  late.  It  would  be  a  hazard- 
ous doctrine  to  say  that,  after  a  judge  had 
partially  heard  a  case,  a  party  thereto  could 
stop  that  hearing  by  procuring  a  change  of 
venue  upon  the  ground  of  prejudice  of  the 
Judge,  then  actually  trying  the  case. 

Under  our  previous  holdings  as  to  the 
character  of  this  proceeding,  this  applica- 
tion, in  so  far  as  the  prejudice  of  the  judge 
is  concerned,  comes  too  late.  It,  therefore, 
did  not  divest  jurisdiction  of  the  respondent 
The  whole  matter  turns  upon  the  matter  of 
the  proceeding,  from  the  filing  of  the  petition 
to  the  confirmation  of  the  commissioners' 
report  being  one  case  or  one  continuous  pro- 
ceeding. This  view  seems  to  have  the  ap- 
proval of  this  court  in  the  two  cases  cited 
supra,  and  It  would  serve  no  good  purpose  to 
change  faces  now.  We,  therefore,  hold  that 
on  the  ground  of  prejudice  upon  the  part  of 
the  trial  judge  the  application  was  not  time- 
ly filed,  and  did  not,  for  that  reason,  oust  ju- 
risdiction. 

[3]  III.  As  to  the  ground  of  the  applica- 
tion, viz.,  that  since  the  organization  of  the 
district  the  respondent  has  purchased  lands 


in  the  district,  a  rather  peculiar  situation  is 
developed.  The  application  for  our  writ 
charges: 

"That  on  the  15th  day  of  December,  1913, 
since  the  decree  incorporating  and  oreanlzing 
said  dralnapie  district  was  rendered  by  Hon.  J. 
P.  Foard,  judge  of  the  circuit  court  of  Butler 
county.  Mo.,  he  acquired  by  purchase  60  acres 
of  land  within  said  district ;  that  said  lands 
will  be  benefited  by  the  construction  and  main- 
tenance of  the  worKs  and  improvements  provid- 
ed for  in  said  plan  for  reclamation,  ana  have 
been  assessed  benefits  by  said  commissioners; 
that  neither  the  officers  and  em}>Ioyes  of  said 
drainage  district,  nor  the  commissioners  who 
assessed  benefits  and  damages  to  the  lands  with- 
in the  district,  had  any  knowledge  whatsoever 
that  Hon.  J.  P.  Foard  was  the  owner  of  any 
land  within  the  district  until  after  said  com- 
missioners' report  had  been  filed." 

The  return,  as  will  be  observed,  makes  do 
denial  of  this  matter.  The  petition  further 
avers  that  there  are  127,000  acres  of  land  In 
the  district,  and  does  not  aver  that  there  Is 
any  exception  upon  the  part  of  respondent 
to  the  benefits  charged  to  respondent's  60 
acres  of  land.  In  other  words,  he  does  not 
urge  that  the  benefits  assessed  are  too  high, 
nor  do  the  petitioners,  one  of  them  being  the 
district  itself,  aver  them  to  be  too  low.  The 
matter  before  the  respondent  as  judge  of 
the  court  is  simply  the  confirmation  of  the 
commissioners*  report  After  hearing  the  ex- 
ceptions, he  may  modify  it  and  then  confirm 
it  but  nothing  is  now  pending  before  him  as 
to  his  own  land.  This,  for  the  reason  that 
no  one  challenges  the  judgment  of  the  com- 
missioners as  to  this  tract  of  land.  It  thus 
appears  that  the  alleged  Interest  of  Judge 
Foard  Is  so  very  remote  and  so  Inflnitesimal- 
ly  small  that  it  would  be  hard  to  say  that 
he  was  so  interested  as  to  disqualify  him  un- 
der our  statute.    R.  S.  1909,  g  1928. 

But,  beyond  this,  it  must  be  said  that  the 
right  to  change  of  venue  is  purely  statutory. 
We  have  held  that  this  proceeding  is  one  con- 
tinuous proceeding,  and  It  stands  admitted 
that  respondent  was  not  disQuallfled  when 
he  began  the  case.  Under  our  statute  (sec- 
tion 1929,  B.  S.  1909)  an  application  for  a 
change  of  venue  must  be  made  before  begin- 
ning of  the  trial.  In  this  it  seems  that  the 
application  comes  too  late.  But  be  this  as 
It  may.  It  is  clear  that  the  pleadings  here 
do  not  show  such  an  interest  In  the  matter 
now  pending  before  Judge  Foard  as  to  dis- 
qualify him.  The  matter  now  pending  is 
the  exceptions  to  this  report  and  his  Interest 
is  in  no  wise  involved  by  exceptions. 

Our  preliminary  rule  should  be  quashed, 
and  our  writ  of  prohibition  denied.  It  is  so 
ordered. 

WALKER  and  BLAIR,  JJ.,  concur.  FAR- 
IS  and  REVELLE,  JJ.,  concur  as  to  para- 
graphs I  and  II  and  in  result  WOODSON. 
C.  J.,  absent 
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STATH  T.  MORHOW.    (No.  19381.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
July  5,  1916.) 

1.  HOUCIDB     <&=»340(3)  — APPKAI,— INOTBUO- 

"OKs— Erbob  Which  Favors  Aoousbd. 
Under  Rev.  St  1909,  {  5115,  a  conviction 
lor  bomicide  will  not  be  reversed  for  an  errone- 
3U8   instruction   defining   involuntary  homicide, 
where  the  error  was  favorable  to  the  accused. 

[Ed.  Note.— For   other  cases,   see   Homicide, 
Cent.  Dig.  i  717;    Dec.  Dig.  ®=»340(3).] 

2.  Homicide  «=»325  —  Review  —  Ebbobs  Not 

UBOSD  ON  MonON  FOB  NeW  TEIAL. 
In  a  prosecution  for  murder,  error  in  giv- 
mg  an  instruction  on  manslaughter  in  the  fourth 
degree,  where  such  instruction  was  not  warrant- 
ed by  the  evidence,  cannot  be  considered  on  ap- 
peal where  It  was  not  specifically  urged  on  mo- 
tion for  new  triaL 

^I^-rv^otf--r^<"'  other   cases,  see   Homicide, 
Cent  Dig.  i  693;   Dec.  Dig.  «=325.] 

3.  Homicide    «=»342— Vkbdict^Ebbob    Ben- 
■nciAL  TO  Defbndart. 

Under  Rev.  St  1909,  {  4903,  providing  that 
*ne  convicted  of  manslaughter  in  any  degree 
shall  be  punished  pursuant  to  verdict  although 
the  evidence  shows  him  to  be  guilty  of  greater 
cnme,  and  under  section  6116,  forbidding  a  re- 
versal in  such  case,  held,  that  conviction  of  de- 
fendant for  involuntary  manslaughter  will  not 
be  disturbed,  although  the  evidence  shows  de- 
fendant to  be  either  guilty  of  second  degree  mur- 
der or  not  guilty,  and  there  is  no  evidence  to 
support  a  manslaughter  verdict. 

[Ed.  Note.— For  ether  cases,  see  Homicide. 
Cent  Dig.  i  722;  Dec.  Dig.  «8=»842.] 

Appeal  from  Criminal  Court,  Jackson 
County;   Ralph  S.  Latshaw,  Judge. 

Coran  Morrow,  alias  Pearl  Morrow,  was 
convicted  of  manslaughter,  and  from  the 
Judgment  and  an  order  denying  a  new  trial 
he  appeals.    Affirmed. 

E.  E.  Halrgiove,  of  Kansas  City,  O.  H. 
Copplnger  and  Tlllie  Jane  Halrgrove,  of  Kan- 
sas City,  for  appellant  John  T.  Barker, 
Atty.  Gen.  (Kenneth  C.  Sears,  Asst  Atty. 
Gen.,  of  counsel),  for  the  State. 

FARIS,  P.  J.  Defendant  was  charged  with 
murder  in  the  second  degree  and  convicted 
of  manslaughter  in  the  fourth  degree.  He 
was  sentenced  to  the  penitentiary  for  two 
years.    From  that  sentence  he  has  appealed. 

I>efendant  killed  William  Bradley  on  Au- 
gust 13, 1915,  in  Kansas  City.  Deceased  waa 
a  negro ;  defendant  is  also  a  negro,  a  native 
of  Porto  Rico,  but  has  lired  In  Kansas  City 
10  years;  he  is  37  years  old,  has  no  wife, 
but  "keeps  a  woman,"  to  wit,  a  certain  Lanra 
Broeddus.  He  has  been  a  section  hand  on 
the  railroad  ever  since  he  came  to  Kansas 
City.  Defendant  is  a  good,  regular  worker, 
except  that  he  usually  goes  on  a  drunk  when 
he  cashes  his  pay  check.  He  was  convicted 
of  Urceny  and  put  In  jail,  and  deceased  paid 
the  money  necessary  to  get  Mm  out  As 
time  went  by,  deceased  became  insistent  that 
he  should  be  repaid.  He  followed  defendant 
on  a  certain  pay  day  to  get  the  money.    De- 


fendant preferred  to  buy  a  pistol  with  his 
money  rather  than  to  pay  the  debt  due  to  de- 
ceased. As  deceased  approached  defendant 
the  latter  fired  two  or  three  times,  killing 
the  former.  The  evidence  for  the  stnte  tend- 
ed to  show  that  deceased  was  unarmed ;  that 
for  the  defendant  was  to  the  effect  that  de- 
ceased bad  threatened  defendant,  and  was, 
at  the  Instant  of  the  shooting,  approaching 
him  with  an  open  knife.  On  his  direct  ex- 
amination, defendant  said: 

♦i,o^M  I  got  right  m  front  of  the  saloon 
there,  Mr.  Bradley  came  right  across  with  his 
hand  up.  He  was  wild,  kind  of  a  fractious  fel- 
low, lie  said  'Here,  wait  there,  we  are  eoing 
to  have  a  lawsuit  about  that  money.  I  want  you 
to  sjgB  some  papers.'  He  was  trying  to— this 
Mrs.  Davis  and  this  other  colored  girl  and  the 
man,  they  were  coming  on.  They  got  pretty 
close  to  us,  and  he  said,  'We  are  going  to  have 
this  money,  and  he  said,  'Come  on  here.  Addie,' 
and  they  came  running  up  at  the  same  time  and 
he  went  right  in  his  pocket  I  couldn't  tell  yon 
what  kind  of  a  handle  the  knife  was.  I  seen 
the  blade,  and  he  kept  on  coming,  and  I  said, 
Don  t  come  on  me.  Please  don't  come  on  me," 
because  I  knew  he  meant  to  do  me  injury.  He 
kept  crowding  me  and  I  let  it  go  twice.  I  did 
not  intend  to  harm  the  fellow.  I  did  not  intend 
to  hurt  the  fellow.  I  have  been  here  15  years 
in  the  United  States,  and  I  never  did  any  of 
them  harm.    That  is  all  I  can  say." 

He  was  then  asked,  "Why  did  you  shoot 
him?"  and  answered,  "I  shot  hhn  to  protect 
my  life." 

The  learned  trial  court  (obviously  basing 
his  action  in  such  behalf  upon  the  above 
testimony  of  defendant,  since  there  was  none 
other  apposite).  Instructed  «n  the  theory  of 
an  involuntary  homicide,  under  section  4467, 
R.  S.  1909,  which  thus  provides: 

"The  involuntary  kUling  of  another  by  a  weap- 
on, or  by  means  neither  cruel  nor  unusual,  ui 
;.-fi-K?' u**'  P2?*°"i  ^?,  ?"y  «^»8e  other  than  jus- 
tifiable homicide,  shell  be  deemed  manslaughter 
in  the  fourth  degree. ' 

Defendant's  motion  for  a  new  trial  contain- 
ed among  others,  these  n&slgnnlints  of  error, 
viz,:  (a)  "That  the  verdict  Is  against  the 
evidence  and  against  the  law  under  the  evi- 
dence;" and  (b)  that  "the  court  erred  In 
the  Instructions  given  to  the  Jury  of  Its  own 
motion."  These  are  the  only  assignments  of 
error  which  are  even  debatably  presented 
for  review  by  the  record.  And  but  one  of 
these  Is  presented  by  the  brief  of  learned 
counsel;  nevertheless,  our  statute-enjoined 
duty  will  caU  for  a  brief  examination  of  the 
other,  since  we  deem  It  to  logically  arise  In 
the  case. 

[1, 2]  I.  The  court  nlsI  Instructed  for  man- 
slaughter In  the  fourth  degree  under  section 
4467  of  our  statute,  which  section  Involves 
the  phase  of  an  Involuntary  homicide  by  a 
weapon,  in  a  heat  of  passion.  Defendant 
contends  (1)  that  the  Instruction  on  the  above 
phase  of  manslaughter  in  the  fourth  degree 
as  given  by  the  court,  was  erroneous,  and 
(2)  that  under  the  facts  In  the  case  there  was 
no  evidence  on  which  to  bottom  an  instruction 
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for  manBlanghter  of  the  lavoluntary  or  un- 
intentional sort. 

The  closing  part  of  tlie  instruction  as  giv- 
en by  the  court  illns^ates  the  error  urged 
and  reads  thus: 

"By  the  term  'heat  of  passion'  is  not  meant 
passion  or  anger  which  comes  of  an  oid  grudge 
or  no  immediate  cause  of  provocation,  but  it 
means  passion  or  an^er  suddenly  aroused  at  the 
time  by  some  immediate  or  reasonable  provoca- 
tion by  words  or  acts  of  deceased  at  the  time  of 
the  shooting." 

If  It  were  true  aa  contended  (and  on  the 
point  we  express  no  opinion)  that  this  in- 
stmction  is  bad,  for  that  it  allows  a  i>ar- 
tiaUy  excusing  mitigation  of  the  homicide 
charged  and  admittedly  committed  by  de- 
fendant to  be  bottomed  upon  a  "heat  of  pas- 
sion" produced  in  defendant  by  mere  words 
of  the  deceased,  yet  defendant  could  not 
urge  it  as  error;  for  obviously  it  is  an  er- 
ror committed  in  his  favor  (section  5115,  R. 
S.  1909),  and  if  it  is  not— and  manifestly  it 
is  not — ^warranted  by  the  evidence  In  the 
case,  we  cannot  ccmsider  it  here  because  de- 
fendant did  not  In  a  sufficiently  specific  way 
raise  it  in  his  motion  for  a  new  trial.  State 
V.  McBrien,  265  Mo.  594,  178  S.  W.  489,  and 
cases  cited.  A  defendant  may  complain  of 
either  misdirection  or  nondirectlon  or  both, 
but  he  must  in  his  motion  for  a  new  trial 
so  far  take  the  court  nisi  into  his  confidence 
aa  to  afford  such  court  a  fair  opportunity 
to  correct  its  own  errors.  "Even  a  Judge," 
said  Lamm,  J.,  In  classical  phrase,  "Is  en- 
titled to  a  place  of  repentance."  Maplegreen 
V.  Trust  Ck).,  237  Mo.  350,  141  S.  W.  621. 

[3]  II.  Manifestly,  however,  there  is  no 
evidence  of  involuntary  manslaughter  in  the 
case,  and,  since  defendant  was  convicted  of 
this  offense,  it  may  be  urged  that  the  point 
made  in  the  motion  for  a  new  trial  touching 
the  lack  of  evidence  to  uphold  the  verdict 
of  manslaughter  ought  to  be  sustained.  Up- 
on the  reconl  before  us  defendant  was  either 
gttllty  of  murder  In  the  second  degree,  or  he 
should  have  been  acquitted  on  the  ground  of 
self-defense.  The  instruction  for  manslaugh- 
ter, as  we  say  above,  should  not  have  been 
given,  for  there  is  no  manslaughter  in  any 
degree  in  the  case;  but  since  the  court  so 
instructed  and  the  Jury  saw  fit  to  temper 
Justice  with  mercy,  and  since  we  are  for- 
bidden to  reverse  a  case  where  the  evidence 
shows  defendant  to  be  guilty  of  a  higher  de- 
gree of  crime  than  that  of  which  he  was  con- 
victed (section  5115,  R.  S.  1909),  we  have  no 
lawful  excuse  for  interfering.  Besides  this 
general  statute  of  Jeofails  above  cited,  we 
have  an  applicatory  statute  which  specially 
applies  to  homicides  and  which  substantially 
provides  that  any  person  found  guilty  by  a 
Jury  of  any  degree  of  manslaughter  shall  be 
punished  pursuant  to  the  verdict,  although 
the  evidence  shows  blm  to  t>e  guilty  of  a 
higher  degree  of  homicide.  Section  4903,  It. 
S.  1909;    State  V.  Todd,  194  Mo.  377,  92  S. 


W,  674;  State  v.  Whitsett,  232  Mo.  511,  134 
S.  W.  655.  The  point  is  cognate  to  that 
above  mentioned,  and  obviously  is  founded 
upon  the  same  reasoning,  whidi  is  that  de- 
fendant will  not  be  heard  to  complain  of  an 
error  of  wlilch  he  is  the  sole  beneficiary. 

We  have  gone  carefully  over  the  record 
and  find  no  other  point  deserving  notice; 
the  homicide  was  wholly  unnecessary  and 
defendant  seems  to  have  been  more  fortunate 
in  the  punishment  assessed  against  him  thaa 
the  evidence  warranted. 

Let  it  be  affirmed.    AU  concur. 


WENGLBR  T.'McCOMB.     (No.  17943.) 

(Supreme  Court  of  Missouri,   Division  No.   2. 

July  6,  1916.    Rehearing  Denied 

July  18,  19ia) 

1.  Taxation  «=>590— Sale  of  Laitd  fob  Non- 
payment—Pboceedingb— Parties. 

Under  Rev.  St  1909,  t  11498,  requiring  suit 
for  unpaid  taxes  to  be  brought  against  the  own- 
er, if  known,  or,  if  not  known,  against  the  last 
record  owner,  a  suit  brought  against  the  record 
owner  after  his  death  is  void. 

[Ed.  Note.— Per  other  cases,  see  Taxation, 
Cent  Dig.  i  1203;    Dec.  Dig.  «=>590.] 

2.  QaiETiNO  TrrtE  «s929— Laobbs— Patmert 
OF  Taxes. 

Plaintiff's  right  to  quiet  title  to  wild,  unoc- 
cupied land  is  not  lost  by  laches  because  defend- 
ant paid  taxes  upon  it. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  f  63 ;   Dec.  Dig.  «=929.] 

8.  Equity    9=>84— Laohbs— Affuoation    of 

doctbinx. 
Laches  can  defeat  an  eiiuitable,  but  not  (t 
legal,  claim. 

[Ed.  Note. — ^For  other  cases,  see  Equity,  Dec 
Dig.  «=»84.] 

4.  Taxation  «s>805(1)— Aonona  to  CoNnsM 
Title— Limitation— Actions  Against  Tax 
TitIjE  Oi^xmant 

Rev.  St.  1909,  $  11606a,  enacted  as  part  of 
the  1872  revenue  law  (Laws  1872,  p.  130),  and 
requiring  suits  against  tax  title  purchasers  to  be 
commenced  within  three  years,  applies  only  to 
tax  deed  executed  under  the  1872  revenue  law. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1593,  1597 ;   Dec.  Dig.  €=805(1).] 

5.  Taxation  «=»791  —  Actions  to  Oonfibic 
Title— REiMBUBSEiTENT  fob  Taxes  Paid. 

Rev.  St.  1909,  J 11508,  providing  that  a  defec- 
tive tax  title  purchaser,  when  ousted  by  the  true 
owner,  shall  be  reimbursed  for  taxes  paid,  is  ia- 
applicable  to  sales  made  before  its  passage. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1571;    Dec.  Dig.  ®=>791.] 

6.  Taxation  iS=»832— Rights  of  Pubchaseb8 
or   Invalid    Title  —  Bkiububseusnt    by 

OWNEB. 

In  action  to  quiet  title  under  Rev.  St.  1909, 

§  2535,  where  plaintiff's  claim  was  legal  in  its 
nature,  defendant  could  not  recover  taxes  paid 
by  him  upon  equitable  principles,  since  his  stat- 
us is  fixed  by  the  plaintiff's  attitude. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1645;    Dec  Dig.  <S=»832.] 

Appeal  from  Circuit  Court,  Texas  County  ; 
Ll  B.  Woodside,  Judge. 

Suit  to  quiet  title  by  Julia  Werth  Wengler 
against  A.  C  McComb.     Judgment  for  de- 
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fendant,  and  plaintiff  appeals. .  Reversed  and 
remanded,  with  directions. 

Daniel  C  Ket<21iain,  of  Kansas  Olty,  and 
G.  E.  Gorert,  of  Houston,  for  appellant.  O. 
G.  Dalt<»,  of  Balem,  and  Lamar  &  Lamar,  of 
Honston,  for  respond^t. 

WALKER,  J.  This  la  a  snlt  to  qnlet  title 
uider  section  2585,  R.  S.  1909,  to  the  north 
half  of  section  8,  township  30,  range  7  west, 
In  Texas  county.  On  a  trial  before  the  court 
Judgment  was  rendered  In  favor  of  the  de- 
fendant, from  which  plaintiff  appeals. 

The  petition  Is  In  the  usual  form.  The 
answer  denies  plaintiff's  claim,  sets  up  a 
tax  deed  as  the  basis  of  title  in  defoidant, 
and  in  addition  pleads  estoppel,  laches,  and 
a  special  statute  of  limitations  (section 
llSOea,  R.  8.  1909)  in  bar  of  plalntirs  right 
to  a  recovery,  and  asks  afflrmattve  relief  in 
Oiat  it  be  adjudged  if  this  defendant  has  no 
title  to  the  land  that  the  plaintiff  be  required 
to  refund  to  defendant  all  taxes  paid  on  said 
land  with  interest  at  6  ver  cent,  from  the 
date  of  payment,  and  that  said  amount  be 
declared  a  first  lien  against  said  land,  and 
for  sach  relief  as  to  the  court  may  seem 
Just  and  proper  in  the  premises.  The  reply 
is  a  general  denial. 

Henry  W.  Werth  is  the  common  source  of 
title.  He  died  intestate  October  81, 1886,  seis- 
ed of  the  land  in  controversy,  leaving  as  his 
hdrs  bla  widow,  Minnie  A.  Werth,  and  their 
children,  Harry,  Augusta  and  Julia,  the 
plaintiff,  who  married  Charles  H.  Wengler 
in  1881.  In  1895  Harry  died  single.  In 
1899  Augusta  and  Julia  conveyed  to  their 
mother,  Minnie  A.  Werth,  their  interests  in 
all  the  lands  of  which  their  father  died  seis- 
ed In  Texas  county  and  other  counties  named 
in  the  conveyance.  At  the  time  of  the  Instl- 
tatlon  of  the  suit  for  taxes  this  deed  was  of 
record  in  Texas  county.  In  1908  the  mother, 
Minnie  A.  Werth,  died  intestate  seised  of  the 
land  herdn,  so  far  as  a  conveyance  of  same 
was  effected  by  said  deed,  leaving  as  bar  sole 
belrs  Augusta,  who  had  in  1899  Intermarried 
with  one  William  D.  Koehler,  and  Julia  W. 
Wengler,  the  plaintiff.  The  original  action 
was  brought  by  Julia  and  Augusta,  but  upon 
tbe  death  of  the  latter  in  1912  her  husband 
conveyed  his  Interest  in  the  land  to  Jnlla, 
who  filed  an  .amended  petition  as  sole  plain- 
tiff. Her  title  was  therefore  by  inheritance 
and  purchase.  Its  formal  regularity  is  not 
questioned. 

The  following  facts  define  defendant's  ti- 
tle: In  Jnly,  1900,  a  Judgment  for  back 
taxes  on  the  land  in  controversy  was  render- 
ed In  the  circuit  court  of  Texas  county 
against  tbe  said  Henry  W.  Werth,  and  in 
November,  1900,  the  land  was  sold  under  ex- 
«cntl«Hi  to  satisl^  same,  John  E.  Organ  be- 
coming the  purchaser.  In  consummation  of 
tills  sale  the  sheriff  made  a  deed  to  the 
land  to  said  Organ,  who  in  July,  1906, 
sold  and  omiveyed  the  same  by  warranty 


deed,  his  wife  Joining  therein,  to  the  de- 
fendant. Neither  of  the  parties  to  this  suit 
has  bean  in  actual  possession  of  tbe  land 
or  exercised  acts  of  ownership  except  tliat 
defendant  has  paid  the  taxes. 
.  L  Notioe  of  Ovmersltip. — The  statute  (sec- 
tion U498,  R.  S.  1909)  authorizing  actions 
of  this  character  requires  that  they  shall  be 
brought  "against  the  owner  of  the  property, 
if  known,  and,  )t  not  known,  then  against 
the  last  owner  of  record  as  shown  by  the 
county  or  city  records  at  the  time  the  suit 
was  brought"  At  the  time  of  the  institution 
of  the  suit  for  taxes  which  resulted  in  the 
sale  of  the  lands  here  In  controversy  Henry 
W.  Werth  was  "the  owner  of  record"  of 
same.  The  requirement  of  the  statute  in  this 
regard  was  therefore  met  in  the  manner  in 
which  the  «ult  was  brought  This  conclusion, 
however,  is  subject  to  the  limitation  that 
there  was  then  on  record  a  deed  from  Au- 
gusta H.  Werth  and  Julia  Werth  Wengler 
showing  on  its  face  that  said  Henry  W. 
Wterth  was  dead,  and  that  the  conveyance 
was  made  by  the  grantors  as  his  children  to 
Minnie  A.  Werth  "to  all  lands  in  Texas  coun- 
ty (and  other  counties  named)  of  which  said 
Henry  W.  Werth  died  seised." 

While  it  is  no  doubt  true'  that  this  deed  is 
Insnfilcient,  on  account  of  the  absence  there- 
from of  a  description  of  the  land,  to  convey 
the  Interests  of  the  grantors  therein  (Sims  t. 
Brown,  262  Mo.  58,  158  S.  W.  624 ;  Sbroeder 
V.  Turpln,  253  Mo.  268,  151  S.  m  716),  the 
question  remains  whether  it  did  not  on  its 
face  give  such  notice  to  the  sheriff,  who  was 
required  to  bring  the  suit  for  taxes,  of  tbe 
death  of  said  Henry  W.  Werth  as  to  render 
it  necessary  for  him  to  bring  the  action,  not 
against  Henry  W.  Werth,  but  his  heirs. 

It  was  held  by  the  Court  of  Appeals,  of 
Virginia  (Munday  v.  Vawter,  3  Qrat  [Va.] 
loc.  dt  545)  that  a  deed  in  which  tbe  sole 
description  of  the  property  was  "all  the  es- 
tate, both  real  and  personal,  to  which  the 
said  James  was  In  any  manner  entitled  to  in 
law  or  In  equity,"  despite  the  absence  of  a 
description  of  the  land  Intended  to  be  convey- 
ed, was  valid  between  the  parties,  but  that 
the  registry  of  the  deed,  because  of  the  want 
of  a  description,  did  not  constitute  notice  in 
point  of  law  to  a  subsequent  purchaser  from 
the  grantor  of  the  existence  of  the  deed,  nor 
would  notice  of  its  existence  affect  such  pur- 
chaser unless  he  had  further  notice  that  the 
land  referred  to  was  embraced  within  the 
provisions  of  the  deed. 

This  conclusion,  In  the  protection  it  affords 
the  purchaser  In  good  faith  and  for  value, 
accords  with  justice  and  reason;  but  the 
facts  Jiere  are  different.  A  public  officer  is 
charged  with  the  enforcement  of  a  Uen 
against  tbe  land,  under  a  statute  which  en- 
joins upon  him  the  duty  of  ascertaining  from 
the  records  the  ownership  of  the  land  against 
which  suit  is  to  be  brought  This  is  a  pre- 
requisite to  this  action.    The  deed,  it  ia  true. 
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did  not  contain  a  spedflc  description  of  tbe 
land,  but  aside  from  this  omission  no  strong- 
er constructive  evidence  could  hove  been  In- 
duced tlian  It  afforded.  It  contained  all  tbe 
formalities  attending  a  conveyance  of  real 
estate.  It  named  tbe  parties,  declared  that 
the  theretofore  record  owner  was  dead,  and 
conveyed  "all  the  lands  In  Texas  county  of 
which  tbelr  father,  Henry  W.  Werth,  died 
seised."  To  this  was  appended  a  formal  ac- 
knowledgment such  as  Is  required  by  the 
statute. 

We  held  In  Stuart  v.  Ramsey,  196  Ho.  415, 
95  S.  W.  382,  that  when  a  purchaser  at  a 
tax  sale  had  been  orally  Informed  before- 
hand, by  persons  claiming  to  be  familiar  with 
the  facts,  of  the  ownership  of  land  under  an 
unrecorded  deed,  he  would  be  charged  with 
notice  of  such  ownership  sufficient  to  au- 
thorize a  coIlBteral  attack  on  the  judgment, 
although  the  sheriff's  deed  was  regular  on 
Its  face.  There  the  actual  notice,  being  by 
word  of  mouth,  was.  If  possible,  not  so 
strong,  and  certainly  not  as  direct,  as  the 
constructive  notice  In  tbe  case  at  bar. 

Important  as  the  foregoing  may  be  in  a 
case  where  tbe  question  as  to  the  right  of 
collateral  attack  of  a  Judgment  Is  directly  In- 
volved, and  as  a  consequence  It  Is  necessary 
to  determine  the  extent  to  which  a  sheriff 
before  bringing  an  action  of  this  character 
or  purchasers  In  buying  land  at  such  sales 
may  be  put  upon  Inquiry,  It  is,  in  the  pres- 
ence of  a  more  cogent  fact,  academic  in  this 
case. 

[1]  II.  Suit  Againtt  Deceated  Owner. — 
Fourteen  years  before  the  institution  of  the 
back  tax  suit  herein  Henry  W.  Werth  had 
died.  The  court  therefore  acquired  by  this 
proceeding  no  jurisdiction  over  the  subject- 
matter  by  the  Institution  of  this  suit.  Its 
proceedings  were  a  mere  nullity,  and  the 
judgment  resulting  therefrom  was  void,  and 
as  such  subject  to  attack  collaterally  or  di- 
rectly in  any  form  or  forum  where  its  validi- 
ty was  sought  to  be  asserted.  Adams  v.  Gos- 
som,  228  Mo.  loc.  cit.  577,  129  S.  W.  16; 
Rothenberger  v.  Garrett,  224  Mo.  loc.  dt 
108,  123  S.  W.  674;  State  ex  rel.  v.  Riley, 
219  Mo.  loc.  dt.  686,  118  S.  W,  647,  131  Am. 
St.  Rep.  595.  The  fact  of  the  death  of  said 
Henry  W.  Wferth  being  shown  to  have  oc- 
curred before  the  Institution  of  the  back  tax 
suit,  the  trial  court  erred  In  ruling  that  the 
defendant  was  entitled  to  recover. 

(2, 8]  III.  Lache*. — ^There  Is  no  basis  here 
for  a  plea  of  laches.  The  land  in  question 
was  wild,  covered  with  timber,  and  in  no 
sense  Improved,  and  had  never  been  in  the 
actual  possession  of  any  of  tbe  parties  to 
tnis  proceeding.  Under  these  drcumstances 
the  doctrine  of  laches  will  not  apply.  Russ 
V.  Hope,  265  Mo.  63T,  178  8.  W.  447.  We  held 
In  Haarstlck  v.  Gabriel,  200  Mo.  237,  98  S. 
W.  760,  where  the  land  was  unimproved  and 
had  never  been  in  the  actual  occupation  of 
any  one,  that,  although  the  plaintiff  had  not 


paid  the  taxes  for  30  consecutive  ^ears,  and 
defendant  had  paid  them  for  20  consecutive 
years,  but  was  claiming,  as  here,  under  a 
void  tax  deed,  that  there  was  no  such  proof 
of  laches  as  to  authorize  its  application  in 
tbe  determination  of  the  case.  In  addition 
to  the  foregoing,  defendant  claims  under  a 
legcal  title.  Laches  is  no  bar  to  a  claim  of 
this  character.  It  Is  only  applicable  to  de- 
feat a  claim  for  equitable  relief.  Chilton  v. 
Nlckey,  261  Mo.  loc  dt  243,  169  S.  W.  978; 
Hayes  v.  j^hall,  229  Mo.  loc.  dt.  124,  129  S. 
W.  222;  Myers  v.  De  Lisle,  259  Ma  506,  16S 
S.  W.  676,  52  L.  R.  A.  (N.  S.)  837;  Work- 
man V.  Moore,  177  S.  W.  862. 

[4]  IV.  LimUationt— Special  Sfotttte.— De- 
fendant contends  that  plalntlfTs  right  of  ac- 
tion la  barred  under  a  special  statute  of 
limitations  originally  enacted  as  a  part  of 
the  revenue  law  of  1872,  now  section  11506a, 
R.  S.  1909.  This  statute  requires  suits 
against  purchasers  of  land  at  tax  sales  to  be 
commenced  within  three  years  from  the  time 
of  the  recording  of  the  tax  deed,  and  not 
thereafter,  to  which  there  is  a  proviso  ap- 
pended not  Involved  In  this  case.  It  was  held 
In  a  discursive  discussion  of  this  statute  In 
Meriwether  v.  Overly,  228  Mo.  218,  129  S.  W. 
1,  that  this  section,  which  bad  been  omitted 
from  the  general  revisions  of  the  statute  lavr 
for  several  decades,  was  still  in  force,  and 
as  a  consequence  that  a  three-year  limita- 
tion in  regard  to  tbe  right  to  bring  certain 
suits  under  the  charter  of  Kansas  City  was 
not  invalid  as  being  Inconsistent  with  tbe 
general  statute  law,  thus  impliedly  holding 
the  section  to  be  generally  applicable.  This 
ruling  affirmed  Bird  v.  Sellers,  122  Mo.  23, 
26  S.  W.  668,  in  wbidi  It  was  held  that 
the  statute  was  stlU  in  force.  But  in  force 
to  what  extent,  and  under  what  conditions? 
Was  it  to  be  construed  as  applicable  to  suits 
against  purchasers  of  lands  at  tax  sales  gen- 
erally and  consequently  at  variance  with  the 
general  statute  of  limitations,  or  was  its  ap- 
plication to  be  restricted  to  tbe  act  of  which 
it  was  a  part  at  the  time  of  its  passage? 
This  inquiry  was  answered  by  this  court  in 
WllUams  V.  Sands,  251  Mo.  165,  158  S.  W. 
47,  in  which  it  was  held  that  the  special  stat- 
ute was  limited  in  its  application  to  tax 
deeds  that  were  fair  upon  their  faces  and 
which  had  been  executed  under  the  revenue 
law  of  1872.  Lamm,  J.,  concurring  In  the  re- 
sult reached  in  GuUey  v.  Waggoner,  255  Mo. 
loc.  cit.  623,  164  S.  W.  557,  clearly  defines  the 
application  of  tnls  spedal  statute  in  accord- 
ance with  the  rule  laid  down  in  Williams  v. 
Sands,  supra,  holding  that  the  prindpal  opin- 
ion in  Gulley  v.  Waggoner  is  In  error  in  im- 
pliedly ruling  that  the  special  statute  is  appli- 
cable generally  when  pleaded.  The  limited  ap- 
plication of  the  statute  as  stated  in  Williams 
V.  Sands  may  therefore  be  regarded  as  settled. 
A  careful  reading  of  the  opinion  in  Bird  v. 
Sellers,  supra,  leads  to  tbe  conclusion  that  it 
was  not  intended  that  the  statute  sbould  have 
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any  other  application  than  that  now  given 
to  it  In  the  cases  above  referred  to.  The 
Judgment  for  taxes  rendered  in  the  Instant 
case  was  not  under  the  revenue  law  of  1872, 
but  that  in  force  in  1900.  Consequently  it 
cannot  be  pleaded  as  a  bar  to  this  proceed- 
ing. 

[S,  •]  V.  Becoverjf  of  Taxet  Paid. — Defend- 
ant contends,  and  has  so  pleaded,  that  he  is 
entitled,  in  the  event  of  an  adverse  Judgment, 
to  a  recovery  of  the  taxes  paid  by  him  on 
the  land  in  controversy,  under  the  provisions 
of.  section  11508,  E.  S.  1909.  This  statute 
was  enacted  in  1903  (Laws  1903,  p.  254),  and 
la  not  retrospective.  The  sale  in  the  Instant 
case  occurred  in  1900,  and  hence  the  statute 
Is  inapplicable.  Nor  Is  the  defendant  entitled 
to  this  recovery  under  the  rule  in  equity. 
The  action  was  one  at  law.  Defendant's 
status,  despite  his  equitable  defense,  is  fixed 
by  the  attitude  of  plaintiff.  As  was  clearly 
stated  by  Faris,  J.,  in  Williams  v.  Sands, 
supra: 

"It  is  not  an  equitable  answer  that  gives  re- 
lief so  as  to  permit  defendants  to  recover  back 
taxes,  interest  and  purchase  price,  in  the  ab- 
sence of  the  provisions  of  the  act  of  1903.  but 
it  is  the  equitable  petition  filed  by  plaintiff  for 
relief  from  a  void  or  a  voidable  sale  of  land  for 
taxes  that  hat  this  effect." 

Defendant's  right,  therefore,  to  the  recov- 
ery here  prayed  for  is  denied.  The  judgment 
of  the  circuit  court  upon  the  facts  appearing 
In  evidence  should  have  been  for  the  plain- 
tiff, divesting  defendant  of  whatever  title 
he  may  appear  from  the  record  to  have  ac- 
quired In  said  lands  by  reason  of  the  pur- 
chase of  same  at  the  sale  for  back  taxes. 

The  judgment  of  the  circuit  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  enter  judgment  for  the  plaintiff 
confirming  her  title  to  the  lands  and  divesting 
any  and  all  title  to  same  out  of  defendant  by 
virtue  of  said  sheriff's  deed,  and  that  plain- 
tiff have  and  recover  her  costs  in  this  be- 
half laid  out  and  expended.  All  concur  ex- 
cept as  to  paragraph  1. 


ANDERSON  v.  HALL.     (No.  17640.) 

(Supreme  Ck>urt  of  Missouri,   Division  No.  2. 

July  5,  1916.     Rehearing  Denied 

July  18,  1916.) 

1.  FBATTDS,  STATtJTB  OF  «=>110(4)  —  Stjm- 
oiEMCT  OF  Writing — Dcscbiftion  of  Land 
— LocAt  Appelxation. 

Written  sale  negotiations  referring  to  the 
"Joe  Shelby  or  Anderson  farm,"  an  "SCO-acre 
farm  near  AuUville,"  and  the  "860-acre  farm  in 
Lafayette  county,  Mo.,"  sufficiently  identifies 
the  property  to  satisfy  the  statute  of  frauds, 
where  it  appears  that  an  800-acre  farm  in  that 
locality  was  locally  known  as  "Joe  Shelby  or 
Anderson  farm." 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  t  233 ;   Dec.  Dig.  «S=>110(4).] 

2.  VXNDOB    AND    PCBCIIASEB    €=)  134(1)— VeN- 

dob's  Title  — Sdfficienct  — Outstanding 
LrASE  Contract. 
Where  the  lessee  of  a  farm  had  the  right  to 
■ell  it  for  any  amount  over  a  certain  sum  and 


retain  the  excess,  and  negotiated  such  a  contract 
for  the  owner,  held,  that  the  lease  agreement 
was  not  inconsistent  with  the  owner  giving  a 
good  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  250-252;  Dec.  Dig. 
«=>134(1).] 

3.  Pabties  «=975(2)— Defect— Waiveb  by  An- 
swer. 

A  general  denial  waives  a  defect  of  parties. 
[Ed.  Note. — For  other  eases,  see  Parties,  Cent. 

Dig.   TllB;    Dec.   Dig.   <8=975(2);    Pleading, 

Cent.  Dig.  §  494.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; J.  A.  Guthrie,  Judge. 
*  Action  by  Alice  J.  Anderson  against  Na- 
than J.  HalL  From  a  judgment  entered 
after  sustaining  a  general  demurrer  to  the 
plaintiff's  evidence,  she  appeals.  Reversed 
and  remanded. 

This  is  an  action  for  damages  alleged  to 
have  grown  out  of  the  violation  of  a  con- 
tract for  the  purchase  of  real  estate.  The 
petition  alleges  that  about  the  5th  of  March, 
1910,  the  plaintiff  agreed  to  sell  to  defend- 
ant, and  defendant  agreed  to  purchase,  what 
is  known  as  the  Joe  Shelby  or  Anderson 
farm  near  AuUville,  In  Lafayette  county. 
Mo.,  at  the  sum  of  |54,000;  that  the  defend- 
ant had  refused  to  carry  out  his  contract, 
and  in  consequence  plaintiff  had  suffered 
damages  to  the  extent  of  ^,000. 

The  answer  was  a  general  denial,  and  by 
agreement  of  parties  a  jury  was  waived, 
and  the  case  submitted  to  the  court.  At  the 
close  of  plaintifTs  case  the  court  sustained 
a  general  demurrer  to  the  evidence  and  en- 
tered judgment  against  the  plaintiff,  who 
brings  the  case  here  on  appeal. 

The  evidence  shows  a  correspondence  be- 
tween J.  H.  Lipscomb,  agent  for  plaintiff, 
and  the  defendant  covering  a  period  from 
May  10,  1909,  to  March  5,  1910.  Prior  to 
this  time  the  plaintiff  had  leased  the  prop- 
erty In  question  to  J.  H.  Lipscomb  for  a 
term  of  three  years,  and  had  also  entered  in- 
to a  contract  authorizing  him  to  either  pur- 
chase the  property  himself  within  that  time, 
or  to  sell  same  at  a  price  of  $45  per  acre, 
net  to  her ;  the  farm  consisting  of  800  acres. 
This  contract  was  in  force  at  the  time  of 
the  correspondence  between  Lipscomb  and 
defendant  and  when  the  alleged  contract  of 
purchase  was  entered  into.  The  contract 
provided  that  in  the  event  of  a  sale  of  the 
property  by  Lipscomb  he  should  retain  as 
compensation  for  bis  services  such  amount 
as  was  realized  in  excess  of  $45  per  acre. 

The  record  discloses  that  on  May  10,  1909, 
Lipscomb  wrote  a  letter  to  defendant.  In 
which  he  referred  to  the  farm  as  the  "800- 
acre  farm  at  AuUville,"  and  as  being  lo- 
cated in  Lafayette  county,  and  stating  there- 
in that  from  a  conversation  with  defendant's 
daughter  he  was  satisfied  that  she  was  an- 
xious for  defendant  to  make  the  purchase. 
On  September  18,  1909,  he  addressed  another 
letter  to  defendant,  in  which  the  place  was 
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referred  to  as  the  "SOO-acre  farm  In  Lafa- 
yette county."  On  September  26, 1009,  tbe  de- 
fendant wrote  a  letter  to  Lipscomb  In  which 
he  refers  to  the  place  aa  thq  "Anderson 
fiirm"  and  makes  an  offer  of  154,000  there- 
for, provided  he  could  get  immediate  posses- 
sion, and  provided  further  that  payment  of 
$20,000  in  cash  could  be  made  and  the  bal- 
ance In  two  years  with  interest  at  the  rate 
of  6  per  cent  On  December  15,  1000,  Lips- 
comb wrote  defendant,  in  which  the  proper- 
ty was  again  referred  to  as  tbe  "800  acres 
at  AullvlUe."  Other  correspondence  in 
which  but  general  reference  was  made  to 
the  property  followed  these  letters  until  Feb- 
ruary 11,  1910,  when  Lipscomb  in  a  letter  to 
defendant  offered  the  place  at  $56,000,  refer- 
ring to  it  as  the  "800-acre  farm,"  and  agree- 
ing that,  if  it  were  purchased  at  that  price, 
immediate  possession  would  be  given.  On 
February  12,  1910.  a  letter  from  Lipscomb 
to  defendant  urging  him  to  purchase  the 
property  referred  to  it  as  the  "800-acre  farm 
in  Lafayette  county."  On  February  16, 
1910,  tbe  defendant  wrote  Lipscomb  that, 
if  the  parties  would  come  to  his  former  of- 
fer of  $54,000,  he  would  see  if  he  could 
raise  the  money  to  comply  therewith.  On 
February  26,  1910,  Lipscomb  advised  defend- 
ant by  letter  that  he  would  undertake  to 
have  the  proposition  accepted,  and  inquired 
as  to  tbe  manner  in  which  he  wanted  to 
make  the  deferred  payments.  On  March  2, 
1010,  defendant  addressed  a  letter  to  R.  B. 
Thornton,  who  was  then  acting  in  conjunc- 
tion with  Lipscomb,  in  which  he  referred  to 
the  property  as  tbe  "Joe  Shelby  farm,"  and 
made  an  offer  to  purchase  same  at  $54,000, 
part  In  cash  and  part  in  deferred  payments. 
In  this  letter  he  requested  a  reply  by  tele- 
gram. On  March  5tb  following,  Lipscomb, 
to  whom  the  offer  bad  been  communicated 
by  Thornton,  wired  the  defendant  as  fol- 
lows: "Proposition  to  purchase  Anderson 
farm  at  fifty-four  thousand  dollars  is  here- 
by accepted.  Come  at  once."  On  tbe  7th 
of  March,  1010,  Thornton  addressed  a  letter 
to  defendant  confirming  tbe  telegram  Just 
mentioned,  and  making  reference  to  tbe 
property  as  tbe  "Anderson  farm."  Informa- 
tion of  tbe  alleged  sale  was  communicated 
by  Lipscomb  to  plaintiff,  who  at  that  time 
was  tbe  owner  of  tbe  property,  whereupon 
she  wired  her  congratulations  to  Lipscomb. 
On  March  10,  1910,  tbe  plaintiff  addressed  a 
letter  to  defendant  in  which  she  refers  to 
tbe  property  as  his  and  advised  him  that 
certain  parties  desire,  with  his  permission, 
to  erect  on.  one  of  bis  buildings  an  electric 
sign. 

Ike  H.  Noyes,  on  tbe  part  of  the  plaintiff, 
testified  that  the  farm  formerly  owned  by 
Gen.  Joe  Shelby  and  on  which  be  resided 
for  a  number  of  years,  consisting  of  800 
acres  and  adjacent  to  the  original  160  acres 
of  land  on  which  the  town  of  Aullville  was 
located,  was  known  generally  in  tbe  com- 
munity and  county  where  located  as  tbe  "Joe 


Shelby  or  Anderson  farm,"  these  terms  be- 
ing used  intercbangeably.  He  further  testi- 
fied that  Gen.  Shelby  owned  a  farm  in  Bates 
county  where  he  bad  lived  for  a  number  of 
years  prior  to  his  death. 

R.  A.  Roberts  testified  that  this  farm,  lo- 
cated as  above  stated,  was  generally  known 
in  that  county  as  the  "Joe  Shelby  farm,"  and 
sometimes  as  tbe  "Anderson  farm." 

Talbot  Simpson  likewise  testified,  and  fur- 
ther said  that  same  had  been  known  as  the 
Shelby  farm  amongst  the  old  settlers  for 
many  years,  and  was  still  so  known  to  the 
present  time.  He  further  said  that  Gen.  Shel- 
by had  owned  several  farms,  one  other  tn 
Lafayette  county  near  Lexington,  and  one 
in  Bates  county.  He  further  testified,  how- 
ever, that  the  other  form  located  in  Lafa- 
yette county  was  not  to  his  knowledge  known 
as  the  Joe  Shelby  farm,  this  term  being  ap- 
plied to  the  one  near  Anllvllla 

Lipscomb,  who  was  In  the  real  estate  busi- 
ness, and  who  had  resided  in  that  community 
for  a  long  time,  testified  that  this  farm  was 
generally  spoken  of  and  known  as  tbe  Joe 
Shelby  or  Anderson  farm,  and  had  been  for  a 
number  of  years,  and  was  then  so  known. 
He  further  testified  that  no  other  farm  in 
that  locality  was  known  as  either  the  Joe 
Shelby  or  Anderson  farm.  He  stated  that  on 
one  of  defendant's  visits  be  bad  shown  him 
tbe  farm  known  as  tbe  Joe  Shelby  or  Ander- 
son farm  located  near  Aullville,  tn  Lafayette 
county,  and  consisting  of  800  acres,  and  that 
when  the  defendant  finally  refused  to  accept 
i  and  pay  for  tbe  property  be  assigned  as  hi.") 
reason  that  be  had  been  accustomed  to  secur- 
ing money  at  a  rate  of  4  per  cent,  and  that  be 
could  not  then  secure  same  for  less  than  5 
per  cent. 

Tbe  record  also  discloses  that  after  defend- 
ant bad  refused  to  carry  out  the  alleged  con- 
tract Lipscomb  himself  purchased  tbe  prop- 
erty from  tbe  plaintiff  for  $24,000,  and  that 
after  tbe  institution  of  this  suit  be  and  tbe 
plaintiff  entered  into  a  contract  whereby  he 
was  to  receive  five-sixths  of  such  damages 
that  might  be  recovered  by  plaintiff  in  thi$i 
action. 

Tbe  plaintiff  also  testified  that  the  farm 
which  she  owned,  consisting  of  800  acres, 
and  located  near  Aullville,  in  Lafayette  coun- 
ty, Mo.,  bad  been  given  her  by  her  husband, 
who  bad  acquired  same  from  Gen.  Joe  Shel- 
by, and  that  tbe  place  was  generally  known 
as  the  Joe  Shelby  or  Anderson  place.  The 
plaintiff  offered  to  show  that  no  difficulty 
would  be  experienced  In  locating  and  iden- 
tifying the  farm  when  same  was  referred  to 
merely  as  the  Joe  Shelby  farm,  but  this  was 
rejected. 

Various  witnesses  testified  that  the  mar- 
ket value  of  this  property  ranged  from  $30 
to  $40  per  acre. 

Joseph  S.  Rust,  of  Kansas  City,  for  apitei- 
laut.  Ben  T.  Bardin  and  Otto  Basye,  both 
of  Kansas  City,  for  respondent. 
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RBVBLXJB,  J.  (after  stating  the  facts  as 
above).  [1]  I.  On  the  record  now  before  us 
the  decisive  question  is:  Do  the  letters,  tele- 
grams, and  other  writings  referring  to  the 
subject-matter  of  the  alleged  contract,  when 
considered  and  construed  together,  as  they 
moat  be  (Leeeley  v.  Fruit  Co,  162  Mo.  App. 
loc.  dt  202,  203, 144  S.  W.  138 ;  Ryan  v.  Unit- 
ed States,  1S6  U.  S.  68,  10  Sup.  Ct  913,  S4  L. 
Ed.  447 ;  Moore  v.  Mountcastle,  61  Mo.  424; 
Cement  and  Material  Co.  v.  Krels,  261  Mo. 
160.  168  S.  W.  1148),  sufficiently  describe  and 
Identify  the  property  to  satisfy  the  statute 
of  frauds  and  give  vitality  to  the  contract? 

In  the  first  place,  it  la  well  to  observe  that 
this  transaction  Involves  a  mere  private  sale 
between  direct  parties,  and  not  a  Judicial 
sale ;  there  being  between  sucb  classes  appar- 
ent and  Just  grounds  Oif  distinction.  Baxt  v. 
Rector,  7  Mo.  632.  It  is  well  settled  that  the 
subject-matter  of  a  contract  falling  within  the 
statute  of  frauds  must  be  so  described  in  the 
memorandum  as  to  be  capable  of  certain 
identificati<Hi.  "The  thing  sold,"  says  Judge 
Kent,  "must  in  all  cases  be  specified  with  so 
much  precision  as  from  the  description  it  can 
be  reduced  to  certainty."  It  is  not  essential, 
however,  to  such  a  description  that  its  posi- 
tion with  reference  to  township  or  section 
lines  be  established.  The  form  of  the  descrip- 
tion is  of  little  Importance.  It  may  be  by 
monuments,  t>oundaries,  familiar  local  appel- 
lations, or  other  general  description.  In  20 
Cyc.  270,  it  is  said: 

"If,  however,  the  description  contained  in  the 
memorandum  points  to  8j)ecific  property,  parol 
evidence  Is  admissible  to  identify  that  property ; 
the  rule  being  that  that  ia  certain  which  is  ca- 
pable of  being  made  certain.  *  *  *  Where 
the  memorandum  on  its  face  appears  to  refer  to 
a  definite  parcel  of  land,  the  deacription  need 
not  be  each  as  to  render  entirely  needless  a 
resort  to  extrinsic  aid  to  identify  the  property ; 
it  is  enough  if  the  description  be  sufBcient,  with 
the  assistance  of  external  evidence,  to  fit  and 
comprehend  the  property  which  is  the  subject 
of  the  transaction  to  the  exclusion  of  ail  other 
property.  Thus  a  deacription  of  the  land  by  a 
familiar  local  appellation  which  refers  to  a  def- 
inite tract  may  be  sufficient" 

See,  also,  cases  cited  in  notes  to  Bates  v. 
Harris,  36  L.  R.  A.  (N.  S.)  154. 

In  Keator  v.  Realty  Co.,  231  Mo.  676,  132 
S.  W.  1114,  this  court,  quoting  from  Black  & 
Snyder  v.  Crowther  &  Andriano,  74  Mo.  App. 
480,  said: 

"The  rule  may  be  stated  thus:  The  land  need 
not  be  fully  and  actually  described  in  the  papers 
so  as  to  be  identified  from  a  mere  reading  of 
the  paper.  But  the  writing  must  afford  the 
means  whereby  the  identification  may  be  made 
perfect  and  certain  by  parol  evidence." 

In  30  Cyc.  pp.  1224-1226,  It  is  said: 
"The  contract  soffidently  describes  the  proper- 
ty if  it  refers  to  something  which  is  certain  or 
otherwise  provides  the  means  for  identi^ng  the 

Sroperty  intended.  *  *  *  It  is  sufficient  to 
escribe  the  property  by  *  *  *  a  popular 
name  of  the  tract  of  land  in  question,  or  by  the 
ownership  of  such  realty  where  this  will  identi- 
fy the  land." 

In  Bollinger  Co.  v.  McDowell,  99  Mo.  loc. 
dt.  637,  13  S.  W.  100,  it  Is  said: 
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"The  touchstone  of  validiQr  Is:  Does  the  de- 
scription indeed  describe?  If  it  does,  it  .is  of 
little  moment  what  form  is  chosen  for  the  pur- 
pose. If  a  certain  tract  of  land  is  generally 
known  in  the  community  by  a  particular  desig- 
nation, that  fact  may  be  developed  to  explain 
a  deed  in  which  it  has  been  used  as  a  descrip- 
tion to  pass  the  title.  This  we  held  where  the 
only  descriptive  words  were  "Cedar  Cabin,"  but 
other  evidence  disclosed  that  a  definite  tract  of 
land  was  generally  known  thereabout  by  that 
name,  though  at  first  glance,  unexplained,  such 
langnaere  would  seem  to  apply  only  to  a  building. 
Cravens  v.  Pettit,  16  Mo.  210.  The  same  view 
was  taken  by  the  House  of  Lords  where  the 
words  'all  my  estate  in  Shropshire,  called  Ash- 
ford  Hair  were  used.  Ricketts  v.  Turquand, 
1  H.  Ii.  Cas.  472.  It  SB  not  necessary  to  multi- 
ply illustrations  on  this  point,  as  the  subject  has 
been  considered  here  quite  recently  and  fully. 
Hammond  v.  Johnston,  93  Mo.  198  [6  S.  W. 
83]." 

In  Sailor  v.  Ollflllan,  73  Mo.  App,  loc  clt. 
1S4,  Judge  Ellison  said: 

"Points  of  description  may  be  explained  (in 
the  way  of  identification)  by  parol  evidence, 
and  we  assume  that  it  can  be  shown  that  the 
tract  of  land  in  controversy  belonged  to  this 
defendant,  and  tliat  it  was  'known  as  the  Ed 
Story  farm.'  Bollinger  Co.  v.  McDowell,  99  Mo. 
eHH  [13  8.  W.  1001;  Hammond  v.  Johnston, 
93  Mo.  198  [6  S.  W.  83].  In  the  latter  case 
will  be  found  a  review  of  the  authorities  on  the 
subject.  The  land  is  described  to  be  a  certain 
number  of  acres,  a  certaia  distance-  east  of 
Scbeli  City,  Mo.,  and  known  as  the  lild  Story 
farm.  The  contract  therefore  locates  the  land, 
and,  with  the  aid  of  parol  evidence,  the  descrip- 
tion given  can  be  applied  to  the  exact  tract  In- 
tended by  the  parties." 

Applying  these  general  principles,  we  turn 
now  to  the  record  to  ascertain  whether  the 
reference  contained  In  the  letters  and  tele- 
grams was  to  external  standards  in  existence 
at  the  time  and  capable  of  being  determined 
beyond  dispute.  As  appears  from  the  pre- 
ceding statement  of  facts,  the  letters  and 
telegrams  referred  to  the  place  as  the  "Joe 
Shelby  or  Anderson  farm,"  and  as  the  "800- 
acre  farm  near  AuUvUle,"  and  the  "800-acre 
farm  In  Lafayette  county,  Mo."  It  is  evi- 
dent from  the  correspondence  that  when 
these  various  terms  were  used  both  parties 
had  in  mind  the  same  tract  of  land;  and 
when  they  are  considered  together  we  find 
the  property  referred  to  and  described  as 
"the  Joe  Shelby  or  Anderson  farm  located 
near  Aullville,  in  Lafayette  county,  Mo.,  con- 
taining 800  acres." 

The  witnesses  who  were  heard  testified 
that  a  place  containing  800  acres  and  situat- 
ed near  Aullville,  in  Lafayette  county,  Mo., 
was  popularly  and  generally  known  as  the 
Joe  Shelby  or  Anderson  farm.  It  Is  true 
that  one  or  two  witnesses  stated  that  Gen. 
Shelby  had  also  owned  another  farm  in  La- 
fayette county,  but  located  near  Lexington, 
and  a  farm  In  Bates  county,  but  their  state- 
ments do  not  warrant  a  finding  that  either  of 
these  places  were  generally  and  familiarly 
known  as  the  Joe  Shelby  or  Anderson  farm. 

It  was,  of  course,  Incumbent  upon  the  plain- 
tiff to  establish  that  the  subject-matter  of  the 
alleged  contract,  that  is,  the  land  which  both 
parties  were  contracting  in  reference  to,  wu 
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generally  and  familiarly  known  in  that  com- 
munity by  the  popular  name  or  appellation 
"the  Joe  Shelby  farm  or  Anderson  farm." 
She  must  show  that  it  was  so  generally  and 
commonly  known  and  recognized  by  that 
name  that  it  could  be  readily  and  beyond 
dispute  identified  when  so  referred  to  or  de- 
scribed. This  presented  a  question  of  fact, 
on  which  the  defendant  had  the  right  to 
take  issue.  No  evidence  contradictory  of  that 
offered  by  the  plaintiff  was  produced  on  be- 
half of  defendant,  and  it  Is  our  opinion  that, 
under  such  circumstances,  the  plaintiff's 
showing  was  such  that  the  trial  court  was 
not  warranted  In  giving  the  peremptory  in- 
struction. 

[2]  The  record  does  not  disclose  that  the 
plaintiff  was  unable  to  execute  and  deliver 
a  good  and  legal  title  to  the  property  by  rea- 
son of  the  contract  and  lease  which  she  bad 
executed  to  Lipscomb.  This  lease  and  con- 
tract spedflcally  provided  that  said  Lips- 
comb shall  have  the  right  to  sell  the  property, 
and  to  receive  as  his  own  any  excess  over  a 
stiptdated  price.  There  is  nothing  in  the 
contract  and  lease  inconsistent  with  a  sale 
such  as  was  attempted  in  the  present  case. 

[I]  IL  There  is  no  merit  in  respondent's 
contention  that  all  parties  in  Interest  are  not 
parties  to  the  suit,  because  "there  is  a  tech- 
nical statutory  rule  fatal  to  appellant's  point, 
thus:  If  there  be  a  defect  In  parties  plain- 
tiff or  defendant  appearing  in  a  bill,  it  should 
be  struck  at  by  demurrer.  Answering  over, 
as  here,  waives  It  once  for  all.  If  such  de- 
fect does  not  appear  on  the  face  of  the  bill. 
It  becomes  a  matter  of  defense,  and  should 
be  struck  at  in  the  answer  or  there  is  no  life 
In  it.  As  pointed  out  before,  defendant  an- 
swered by  general  denial  only.  By  that 
course  he  also  waived  any  defect  of  parties. 
Johnson  v.  United  Railways,  247  Mo.  loa  cit. 
357,  152  S.  W.  362,  374. 

The  Judgment  Is  reversed,  and  the  cause 
remanded.   All  concur. 


JONES    V.    ANHEUSER-BUSCH    BREW- 
ING ASS'N  et  al.    (No.  17372.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  3,  1916.) 

1.  Process  ^=»70  —  Personal,  Judoicbnt  — 
Service  in  Another  State. 

The  provisions  of  Rev.  St  1909.  i  1778,  pur- 
porting to  authorize  personal  judgment  upon 
service  in  another  state,  are  unconstitutional 
and  void. 

[Ed.    Note. — For    other    cases,    see    Process, 
Cent  Dig.  {  84;   Dec.  Dig.  «S370.] 

2.  ConRTS  <S=»231(19)— Jurisdiction  of  Su- 
preme Court— Constitutional  QussxioNa 

Where  the  unconstitutionality  of  a  statute 
was  settled  law  when  a  cause  was  appealed  to 
a  Court  of  Appeals,  the  qiiestion  afforded  no 
basis  for  the  retention  of  jurisdiction  by  the  Su- 
preme Court,  after  the  cause  was  transferred  to 


it  from  the  Court  of  Appeals  on  the  ground  that 
a  constitutional  question  was  involved. 

[Ed.  Note.— For  other  cases,  see  Courts.  Ont.' 
Dig.  i  487;  Dec.  Dig.  «s>231(10).] 

3.  Courts  «=3281(6)  —  Jurisdiction  or  Su- 
PREUE  Courts— Constitutional  Questions. 
Whether  a  proceeding  is  in  any  sense  in 
rem,  and  whether  it  is  necessary  for  it  to  be  so 
in  order  for  judgment  to  go  against  appellant, 
are  not  constitutional  questions,  and  may  be  de- 
cided by  the  Court  of  Appeals. 

{Ed.  Note. — For  other  eases,  see  (Courts,  Cent 
g.  S  658;    Dec.  Dig.  «s>231(6).] 

Appeal  from  Circuit  Court,  Jasper  (bounty. 

Action  by  A.  S.  Jones  against  the  An- 
heuser-Busch Brewing  Association  and  oth- 
ers. From  a  Judgment  for  plaintiff,  the 
named  defendant  appeals.  On  transfer  from 
the  Springfield  Court  of  Appeals.  Cause 
transferred  to  the  Springfldd  Court  of  Ap- 
peals. 

Clay  &  Davis,  of  Joplin,  for  appelant    J.  . 
B.  Cole,  of  Joplin,  for  resiwndent 


BLAIR,  J.  The  Springfield  Court  of  Ap- 
peals transferred  this  cause  to  this  court  on 
the  ground  that  a  constitutional  question 
was  Involved.  This  was  done  on  motion  to 
transfer  after  an  opinion  had  been  filed. 
The  suit  was  begun  In  the  Jasper  circuit 
court. 

The  petition  alleges  that:  Respondent  and 
four  others  formed  a  partnership  under  the 
name  of  the  Joplin  Liquor  (Company,  each 
paying  fl,5(X>  Into  the  partnership  fund. 
One  of  the  partners,  Edelstein,  was  unable 
to  pay,  and  respondent  paid  for  him.  This 
sum  has  not  been  repaid.  Edelstein  has  col- 
lected and  retained  about  |4(X)  of  the  firm's 
money.  The  firm  owes  $900.  All  members 
of  the  partnership,  except  respondent,  are 
nonresidents  of  Missouri,  and,  except  Eldel- 
stein,  have  no  property  in  Missouri  The 
partners,  except  respondent,  have  abandoned 
the  business  of  the  firm  and  left  respondent 
to  meet  its  obligations  and  expenses.  Edel- 
stein is  insolvent,  and  "heretofore  caused  to 
be  shipped  to  Joplin,  Mo.,  In  care  of  said 
firm"  a  carload  of  beer.  The  beer  was  ship- 
ped by  the  Anheuser-Busch  Brewing  Compa- 
ny over  the  Missouri,  Kansas  &  Texas  Ball- 
way,  and  delivered  to  respondent,  who  was 
the  only  member  of  the  firm  authorized  to 
receive  the  same.  Said  consignor  (appellant) 
and  carrier  "make  some  dalm  to  said  sliip- 
ment  and  to  the  proceeds  thereof,  the  exact 
character  of  which  dalm  is  to  this  plaintiff 
unknown,  and  severally  threaten  plaintiff 
with  suit  and  litigation  for  the  value  there- 
of." Plaintiff  resides  in  Jasper  county,  Mo. 
An  accounting  should  be  ordered  between 
the  partners,  and  Edelstein,  appellant,  and 
the  railway  company  should  be  "summoned 
or  ordered  to  show  what  interest.  If  any, 
they  have  in  the  item.  In  such  accounting, 
to  such  shipment  or  the  proceeds  thereof." 
Respondent  is  embarrassed  and  harassed  by 
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tbe  conflicting  claims  of  defendants,  Is  un- 
able to  determine  their  respective  rights 
without  a  multiplicity  of  suits,  and  has  no 
adequate  remedy  at  law.  The  prayer  is  for 
an  adjudication  of  the  rights  of  appellant 
and  the  railway  and  an.  accounting  of  the 
partnership  and  Its  dissolution.  This  is  a 
sufficient  statement  of  the  allegations  of  the 
petition  for  the  purposes  of  the  decision, 
Edelsteln  and  the  other  nonresident  partners 
were  personally  served  with  process  in  Ok- 
lahoma, the  state  of  their  residence.  In  due 
time  the  railway  company  filed  an  answer 
dlsdaimlng  interest.  Appellant  i  moved  to 
quash  the  writ  and  return  on  the  ground  the 
disclaimer  of  the  railway,  and  Eklelstdn's 
nonresidence  deprived  the  court  of  Jurisdic- 
tion to  proceed  against  it  This  was  over- 
ruled, and  appellant  then  demurred,  setting 
up:  (1)  Misjoinder  of  defendants;  (2)  mis- 
Joinder  of  causes  of  action;  (3)  failure  of 
the  petition  to  state  a  cause  of  action.  The 
demurrer  was  overruled,  and  appellant  filed 
no  answer,  but  appeared  and  cross-examin- 
ed respondent's  witnesses. 

The  court  adjudged  appellant  had  no  in- 
terest in  the  carload  of  beer;  dissolved  the 
partnership,  and  ordered  respondent  to  pay 
certain  costs  and  the  firm's  debts  and  ex- 
penses out  of  the  proceeds  of  the  beer,  cred- 
it the  balance  on  the  $1,500  mentioned  in 
the  petition,  and  then  gave  him  a  money 
Judgment  against  the  nonresident  partners, 
and  gave  each  of  them  a  Judgment  against 
Edelsteln  for  one-fourth  of  the  amount  of 
the  firm's  money,  Edelsteln  had  retained; 
discharged  the  railway  without  costs;  and 
adjudged  against  appellant  such  costs  as  it 
had  made  "subsequent  to  the  service  of  sum- 
mons upon  it." 

In  the  Court  of  Appeals  appellant  relied 
upon  the  three  grounds  presented  by  its  de- 
murrer, and  then,  for  the  first  time,  attempt- 
ed to  raise  a  constitutional  question.  The 
proposition  advanced  was  that  "all  that  part 
of  section  1778,  R.  S.  1909,  authorizing  a  per- 
sonal Judgment"  upon  process  served  outside 
the  state,  la  unconstitutional,  being  in  con- 
travention of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States  and 
section  30,  art  2,  of  the  Coustitutlon  of  Mis- 
souri; that  there  was  therefore  no  Jurisdic- 
tion acquired  over  the  nonresident  part- 
ners; that  the  proceeding  was  not  in  rem, 
and  consequently  no  Jurisdiction  over  appel- 
lant was  acquired.  Its  connection  being  but 
ancillary  to  a  partnership  accounting  or  as 
a  party  to  bill  of  interpleader  (as  it  contends 
the  petition  may  be  construed) ;  and  as 
these.  It  is  contended,  are  proceedings  in 
personam,  neither  could  proceed  upon  serv- 
ice In  another  states 

Several  questions  present  themselves:  (1) 
Did  api)ellant  raise  the  question  In  time ;  (2) 
can  appellant  complain  of  the  inv«lldity  of 
service  upon  its  codefendants;    and   (8)  is 


there  any  open  question  presented,  even  if 
raised  in  time  and  available  to  appellant? 

[1,2]  Long  before  this  suit  was  begun  it 
was  settled  law  in  Missouri  that  the  provi- 
sions of  section  1778,  R.  S.  1909,  purporting 
to  authorize  a  personal  Judgment  upon  serv- 
ice in  another  state,  was  unconstitutional 
and  void.  Moss  v.  Fitch,  212  Mo.  484,  and 
cases  cited,  loc.  dt  pp.  497  et  seq.,  Ill  S. 
W.  475,  126  Am.  St  Rep.  568.  That  ques- 
tion was  no  longer  open  when  this  cause  was 
appealed,  and  affords  no  basis  for  our  re- 
tention of  Jurisdiction.  Bank  v.  Glass  Co., 
243  Mo.  409,  147  S.  W.  1030;  Richmond  v. 
Creel,  253  Mo.  266,  161  S.  W.  794;  State  v. 
Flnley,  259  Mo.  loc.  dt  422,  168  S.  W.  921 ; 
Schmidt  V.  United  Order  of  Forresters,  259 
Mo.  497,  168  S.  W.  626. 

[3]  Whether  the  proceeding  is  in  any 
sense  in  rem,  and  whether  it  is  necessary  for 
it  to  be  so  in  order  for  Judgment  to  go 
against  appellant  are  not  constitutional 
questions  at  all,  and  may  be  decided  by  the 
Court  of  Appeals.  Other  questions  need  not 
be  discussed.  The  cause  is  transferred  to 
the  Springfield  Court  of  Appeals. 


ALBERS  V.  CITY  OF  ST.  LOUIS. 
(No.  17885.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Jane  2,  1916.    Rehearing  De- 
nied July  3,  1916.) 

1.  MuNiciPAi.  Corporations   «=»956(1)— As- 
BKSSHENTS — Delegated  Poweb. 

A  city  must  look  to  its  charter  for  power  to 
tax,  and  must  abide  by  the  limitations  upon 
those  powers  which  are  therein  expressed. 

[Ed.  Note.— 'For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  2010;  Dec.  Dig.  «=» 
9560).] 

2.  Municipal   Cobpobations  «=>450(2)— lu- 

FBOVEMENTS    —    ASSESSMENT    FOB     "BOULE- 
VARD" AS  A  SniEET. 

Under  St  Louis  City  Charter,  art.  0,  {  1, 
autborUing  the  ci^  to  establish  and  open  bou- 
levards, but  providing  that  the  benefit  district 
against  which  the  cost  of  such  opening  may  be 
assessed  shall  be  limited  to  the  property  front- 
ing or  bordering  on  such  tmulevard,  while  in 
cases  of  the  opening  of  streets  which  do  not 
come  within  the  description  of  boulevards  the 
benefit  district  may  include  and  tlie  cost  be 
levied  upon  other  property  in  the  neighbor- 
hood, the  city  cannot  open  as  a  "street"  what 
is,  in  substance,  a  "boulevard,"  and  include  in 
the  benefit  district  and  assess  property  not  bor- 
dering or  fronting  thereon,  since  the  word  "bou- 
levard" is  well  understood  to  signify  a  way  de- 
signed for  pleasure  as  well  as  for  commercial 
intercommunication,  and  having  scenic  features 
which  please  rather  than  profit  or,  usually,  a 
broad  ovenue  in  or  around  a  city,  especially 
one  laid  out  with  trees,  belts  of  turf,  etc.,  nnd 
since  the  charter  provision  rests  upon  the  thing 
itself  and  cannot  be  disobeyed  by  the  mere 
manipulation  of  the  nomenclature  in  which  its 
commands  are  expressed,  the  duty  of  the  city 
being  to  observe  the  distinction  in  substance  as 
welt  as  in  name. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Orporations,  Cent  Dig.  |  1073 ;  Dec.  Dig.  «=» 
450(2).] 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Boulevard.] 
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8.  CONSrjTUTIONAL    liAW    «=»70{3)— JUDIOIAt 
B^JHCnONS— MOTTVK    OF    Leoislatubx. 
Courts  can  inquire  into  the  motives  of  leg- 
islation only  to  aid  in  the  interpretation  of  the 
language  nsed  when   ambiguous. 

[Eld.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  131;  Dec.  Dig.  «=»70(3).] 

4.  Municipal  Cobpobamons  €=>513(7)— Ac- 
tion TO  Sbi  Abide  Absessmbrt  —  Cou- 

PLAINT. 

Under  a  city  charter,  forbidding  assessment 
of  other  than  contiguous  lands  for  boulevards," 
a  petition  to  cancel  tax  bills  on  petitioner's  non- 
contiguous land  as  assessed  for  a  "street," 
which  was  in  fact  a  "boulevard,"  stated  a 
prima  facie  case,  in  alleging  that  ibe  street  in 
question  lay  outside  the  city  limits,  and  need- 
ed no  widening;  to  accommodate  its  traffic  cit- 
ing a  prior  ordinance  changing  it  to  a  boulevard, 
which  devoted  all  the  space  outside  its  width 
at  the  time  of  the  petition  for  purposes  of  or- 
namentation and  pleasure,  and  made  it  a  part  of 
a  general  scheme  for  a  parkway,  and  charging 
that  the  funds  therefor  became  exhausted,  and 
that  the  later  ordinance  was  adopted  in  order 
to  acquire  the  same  land  for  the  same  ultimate 
purpose,  calling  it  a  "street,"  since  the  power 
of  the  city,  after  the  so  acquiring  the  land  for  a 
"street,"  to  return  it  to  the  status  of  a  "boule- 
vard" IS  ample  and  unquestioned. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1192,  1204;  Dec. 
Dig.  «=513(7).] 

5.  Municipal  Cobposations  <S=s>484(2)— Aa- 
8e88ment— conolu8ivenks6h-"pbima  facib 
Evidence." 

In  a  suit  under  the  St  Louis  dty  charter, 
to  condemn  lands  necessary  to  the  opening  of  a 
street  and  assessing  benefits  to  lands  not  taken, 
no  process  being  issued  out  of  the  court  and 
the  five  days'  notice  by  publication  of  a  day 
when  the  benefits  to  lands  situated  within  cer- 
tain limits  will  be  assessed  being  required  by 
ordinance  and  not  by  statute,  and  not  being 
under  the  control  of  the  court  where  the  pro- 
ceeding is  landing,  the  assessment  of  henefits  is, 
by  direct  provision  of  the  charter,  only  "prima 
facie  evidence"  of  the  liability  of  the  property 
assessed ;  "prima  facie  evidence"  meaning  evi- 
dence which  may  be  rebutted. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1138;  Dec.  Dig.  <Ss> 
484(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Prima  Facie  Evidence.] 

6.  Municipal  Cobpobations  €=>406(2)— As- 
sessments—Validitt— Legislative  Poweb. 

The  validity  of  an  assessment  depends  on 
the  legislative  power  on  which  it  rests,  and  if 
there  be  a  fair  and  reasonable  doubt  as  to  the 
existence  of  such  power,  it  must  be  resolved  in 
favor  of  the  taxpayer  and  against  the  munici- 
pality claiming  it 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1002;  Dec.  Dig. 
«=406(2).] 

7.  Eminent  Douain  €=»166  —  Pboceedings 
BT  CouBT— Judicial  Capacitt. 

In  the  appropriation  to  the  public  use  and 
the  assessment  of  the  compensation  and  dam- 
ages therefor  the  court  proceeds  by  regular  ju- 
dicial process  along  the  well-defined  lines  of  its 
constitutional  jurisdiction  as  to  matters  of  law 
and  equity. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  S§  448-450,  456;  Dec  Dig. 
«=>166.] 

8.  Municipal  Cobpobations  <8=3462  —  As- 
sessments—Coubt  AS  Agency  of  State. 

In  levying  a  special  tax  upon  property  to 
be  benefited,  to  pay  the  amount  of  compensa- 


tion and  damages  ascertalaed  and  awarded,  a 
court  acts  as  an  agency  of  the  state  in  the  ex- 
ercise of  the  power  of  municipal  taxation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,   Dec.    Dig.    ^='452.] 

Appeal  from  St.  Louis  Circuit  Court;  3. 
Hugo  Grimm,  Judge. 

Suit  by  Frank  Albers  against  tbe  City  of 
St  Louis.  From  a  decree  for  respoodent,  com- 
plainant appeals.    Reversed  and  remanded. 

WlUlam  L.  Bobnenkamp  and  Benjamin 
H.  Charles,  both  of  St.  Louis,  for  appellant 
Charles  H.  Danes  and  Truman  P.  Young, 
both  of  St  Louis,  for  respondent 

BROWN,  a  This  is  a  suit  for  the  cancel- 
lation of  certain  special  tax  bills  against  tbe 
plaintiff's  land  In  the  dty  of  St  Louis,  the 
apparent  Uen  of  which  is  alleged  to  be  a  cloud 
upon  the  title.  Tbe  tax  bills  were  Issued 
against  seven  parcels  of  land  described  In  tbe 
petition,  to  the  aggregate  amount  of  $469.40, 
and  are  founded  upon  a  special  assessment 
of  benefits  to  said  land  in  a  proceeding  for 
the  widening  of  Bircher  street  from  Euclid 
avenue  to  Florissant  avenue  in  said  dty  from 
60  feet,  its  original  width,  to  200  feet,  under 
ordinances  which  changed  its  name  to  EClngs- 
highway  Northeast.  None  of  tbe  land  front- 
ed or  bordered  ui>on  said  street,  which  was 
outside  the  business  district,  and  upon  which 
there  was  little  commercial  traffic.  A  general 
demurrer  was  sustained  to  tbe  petition,  and 
the  plaintiff  declined  to  plead  further.  Final 
judgment  for  defendant  was  entered,  from 
which  this  appeal  Is  taken. 

Tbe  petition  states,  in  addition  to  these 
general  facta,  that  tbe  defendant,  by  author- 
ity of  a  vote  of  the  people  of  said  city,  duly 
authorized  and  Issued  its  negotiable  bonds  in 
tbe  sum  of  $500,000,  to  be  exduslvely  devoted 
to  tbe  establishing,  opening,  and  construction 
of  Kingshlghway  boulevard,  to  meet  that  por- 
tion of  the  cost  and  exi>ense  which  by  law  the 
defendant  was  required  to  pay,  and  that  the 
proceeds  of  said  bonds  were  paid  into  tbe 
treasury  of  tbe  dty ;  that  thereupon  the  de- 
fendant ordained  and  passed  a  certain  ordi- 
nance numbered  22,948,  entitled: 
"An  ordinance  to  change  present  Bircher  street 
from  Euclid  avenue  to  Florissant  avenue  in- 
to a  boulevard,  to  be  known  as  'Kingshlgh- 
way Northeast'  and  to  widen  said  boulevard, 
and  to  regulate  the  use  of  said  boulevard, 
and   to  provide   x>«nalties  for  violating   the 
provisions  of  this  ordinance." 

Section  1  provided: 

"Bircher  street  from  Euclid  avenue  to  Floris- 
sant avenue,  in  the  city  of  St  liouis,  Missouri, 
is  hereby  changed  into  a  boulevard  to  be  known 
as  'Kingshighway  Northeast' " 

Section  2  provided  that  said  boulevard, 
"Kingshighway  Northeast,"  be  widened  to  In- 
clude certain  parcels  of  land  described,  mak- 
ing its  width  200  feet  It  further  provided 
that  the  present  Bircher  street  from  Euclid 
avenue  to-  Marcus  avenue  should  be  "a  serv- 
ice roadway,  for  general  lawful  purposes  of 
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public  travel,"  and  that  from  Marcus  avenne 
to  Florissant  avenue  there  should  be  "service 
roadways  30  feet  wide  for  general  lawful  pur- 
poses of  public  travel,"  and  "a  pleasure 
driveway,  separated  from  said  service  road- 
ways by  space  for  planting  trees  and  shrub- 
bery, and  constructing  sidewalks  in  a  man- 
ner hereafter  to  be  provided  for  by  the  board 
of  public  Improvements,"  and  that  on  the  part 
of  the  boulevard  restricted  to  pleasure  drlv- 
ins,  it  should  be  unlawful  to  do,  or  cause  to 
be  done,  any  other  than  pleasure  driving,  or 
to  use  the  same  for  certain  general  trafBc, 
set  oat  at  length  in  the  ordinance.  There 
were  also  other  traffic  restrictions  unneces- 
sary to  mention.  It  also  stated  that  this  or- 
dinance was  a  part  of  a  general  scheme  for 
the  establishment  of  a  boulevard  extending 
northwardly  and  southwardly  almost  the  en- 
tire length  of  the  dty ;  that  although  the  pro- 
ceeds of  the  sale  of  the  $500,000  of  bonds  were 
lawfully  applicable  to  the  payment  of  the  bene- 
fits which  the  defendant  should  be  required  to 
pay  for  the  widening  and  opening  of  said 
Klngsbighway  as  a  boulevard  and  for  no  oth- 
er purpose,  a  large  part  of  it  was  used  by  de- 
fendant for  other  purposes,  and  no  portion 
was  applied  to  the  opening  as  a  boulevard 
and  widening  of  Bircher  street,  although 
that  was  a  part  of  the  boulevard  for  the  es- 
tablishment and  opening  of  which  the  said 
bonds  were  voted,  issued,  and  sold;  that  the 
proceeds  of  the  bonds  having  been  exhausted 
without  the  expenditure  of  any  part  thereof 
to  pay  the  benefit  assessment  for  which  the 
dty  might  be  liable  in  the  opening  of  that 
part  of  Klngshighway  boulevard  which,  in- 
cluded Bircher  street,  the  defendant  city,  for 
the  puri>ose  of  raising  the  funds  therefor  by 
assessment  against  a  benefit  district  to  be 
formed  for  that  purpose  under  the  guise  of 
the  subterfuge  that  this  part  of  the  Kings- 
highway  boulevard  was  a  common  street  and 
not  a  boulevard  within  the  meaning  of  its 
charter,  passed  on  March  16, 1909,  Ordinance 
No.  24,224  enaOed: 

"An  ordinance  to  rei>eal  ordinance  namber 
twenty-two  thousand  nine  hundred  and  forty- 
eight,  entitled  'An  ordinance  to  change  pres- 
ent Bircher  street  from  Euclid  avenue  to 
Florissant  avenue  into  a  boulevard,  to  be 
known  as  "Kingshighway  Northeast,"  and 
to  widen  said  boulevard  and  to  regulate  the 
use  of  said  boulevard,  and  to  provide  penal- 
ties for  violating  the  provisions  of  this  ordi- 
nance,' approved  March  twenty-seven,  nine- 
teen hunored  and  seven,  and  to  enact  in  lien 
thereof,  an  ordinance  to  change  the  name  of 
Bircher  street  from  E<ncUd  avenue  to  Floris- 
sant avenue  to  'Kingshighway  Northeast,' 
and  to  establish,  open  and  widen  said  Kings- 
highway  Northeast  from  Ehiclid  avenue  to 
Florissant  avenue." 

nie  first  section  repealed  the  former  ordi- 
nance and  the  second  Is  as  follows: 

"Bircher  street  from  Buclid  avenue  to  Sloris- 
«nt  avenue  is  hereby  changed  to  'Kingshigh- 
way Northeast.' " 

Section  3  establishes  the  boundary  of 
Kingshighway  Northeast  practically  the  same 
u  tbe  bonlevard  of  the  same  name  establish- 


ed by  ordinance  No.  22,948,  and  thereupon  a 
proceeding  was  begun  to  condemn  tlie  land  to 
be  taken  and  establish  tbe  benefit  district 
upon  which  to  assess  the  cost  substantially 
as  provided  by  the  charter  and  ordinances 
of  the  city.  Tbe  lands  of  plaintiff  were  in- 
cluded In  this  assessment.  That  tbe  petitidn 
was  suffldent  in  form  and  detail  to  present 
the  questions  which  we  shall  notice  in  this 
opinion  is  not  questioned  by  the  parties  in 
brief  or  argument. 

[1,  2]  1.  The  most  important  of  these  ques- 
tions relates  to  the  validity  of  Ordinance  No. 
22,948,  under  which  this  assessment  is  made. 
The  dty  must  look  to  its  charter  for  its  pow- 
er to  levy  its  tax,  and  must  abide  by  tbe  lim- 
itations upon  those  powers  which  are  therein 
expressed.  It  Is  presented  in  this  case  by  the 
fact  that  the  Legislature,  in  conferring  upon  it 
its  charter  powers,  has  authorized  it  to  es- 
tablish and  open  "boulevards,"  bat  has,  in  the 
same  section  (section  1,  art.  6)  provided  that 
tbe  benefit  district  against  which  the  coM  of 
such  opening  may  be  assessed  shall  be  limited 
to  the  property  fronting  or  bordering  on  such 
boulevard,  while  in  cases  of  the  opening  of 
streets  and  alleys  which  do  not  come  within 
the  description  of  boulevards,  the  benefit  dis- 
trict may  include  and  the  cost  be  levied  upon 
other  property  in  the  neighborhood,  as  was 
done  in  this  case.  The  plalntlfl  insists  that 
his  property  is  not  subject  to  taxattcm  for  the 
establishment  and  opening  of  Kingshighway 
Northeast,  because  it  is  within  the  description 
of  a  boulevard,  as  used  in  tbe  charter,  and  is 
consequently  expressly  excluded  from  the 
rule  prescribed  in  case  of  those  highways 
described  in  the  same  Instrument  as  streets 
and  avenues,  in  which  the  Legislature  has  pre- 
scribed another  and  totally  inconsistent  rale. 
It  thus  becomes  the  duty  of  the  dty  to  ob- 
serve this  distinction  in  substance  as  well  as 
in  name. 

tS]  The  word  "boulevard,"  in  its  descrip- 
tive sense,  which  is  the  s^ise  in  which  it  is 
used  in  the  statute  and  with  which  we  have 
to  deal,  is  well  understood,  and  implies  a 
way  designed  for  pleasure  as  well  as  for 
conunercial  intercomnranication,  and  having 
tbe  scenic  features  which  please  rather  than 
profit  Pertiaps  the  definition  we  find  in 
tbe  New  International  Dictionary: 

"A  broad  avenue  in  or  around  a  city,  espedal- 
ly  one  decoratively  laid  out  with  trees,  belts  of 
turf"  etc. 

— ^is  as  expressive  of  its  nature  as  anything 
that  could  be  said.  It  is  these  eesthetlc  fea- 
tures which  constitute  the  foundation  of  the 
spedal  system  of  taxation  applied  by  char- 
ter of  th«  dty  of  St  Louis.  Their  parkway 
features  are  espedally  available  to  those 
whose  homes  border  them,  while  the  scenic 
drive  which  they  afford  is  available  to  the 
entire  dty,  as  well  as  to  those  who  reside 
a  block  away.  Limitations  Imposed  upon 
their  commercial  use  make  them  less  availa- 
ble in  that  respect  to  those  who  reside  or  do 
business  in  tbe  neighborhood  outside  their 
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immediate  vicinity  than  ordinary  well-im- 
proved streets.  For  these  and  perhaps  other 
reasons  as  good,  the  Legislature  has  seen 
■fit  to  impose  the  cost  of  establishing  and 
opening  them  upon  the  adjoining  owners  and 
the  city  at  large,  and  to  exempt  property 
which,  lllje  that  of  the  plaintiff,  receives  lit- 
tle benefit  from  their  establishment  and 
maintenance.  The  Legislature  has  made  the 
distinction  In  the  exercise  of  its  constitution- 
al powers,  and  we  can  only  Inquire  of  its 
motives  to  aid  us,  when  In  doubt,  to  Inter- 
pret its  language.  If,  under  Ordinance  No. 
24,224  Eingsbighway  Northeast  is  a  "boule- 
vard" within  the  legislative  meaning  of  the 
word,  the  city  had  no  power  to  tax  the  land 
of  plaintiff  to  pay  the  cost  of  opening  it,  for 
tbat  power  was  not  only  withheld  In  the 
charter,  but  its  exercise  was  expressly  for- 
bidden. In  considering  the  question  we  must 
remember  that  we  have  to  do  with  things 
rather  than  with  names,  for  the  Legislature 
is  8^8  powerless  to  Impose  such  an  assessment 
for  the  opening  of  a  boulevard  by  naming 
it  a  street  as  It  would  be  to  impose  a  spe- 
cial tax  for  a  cemetery  by  naming  it  a  park. 
The  charter  provision  rests  upon  the  thing 
itself,  and  it  cannot  be  disobeyed  by  the 
mere  manipulation  of  the  nomenclature  in 
which  its  commands  are  expressed. 

[4]  The  petition  avers  that  Kingshighway 
Northeast,  while  called  in  the  ordinance  a 
street,  is  in  fact  a  boulevard,  and  tbat  call- 
ing it  a  street  is  a  mere  subterfuge  adopt- 
ed by  the  municipal  assembly  for  the  pur^ 
pose  of  evading  the  charter,  and  gives  sev- 
eral particulars  which,  in  the  opinion  of 
the  pleader,  support  the  general  charge.  It 
states,  in  substance,  that  Blrcher  street  lay 
entirely  outside  the  business  portion  of  the 
city,  and  tbat  it  needed  no  widening  to  ac- 
commodate its  traffic.  To  show  that  this 
was  the  opinion  of  the  municipal  assembly  it 
cites  the  ordinance  changing  It  to  a  boule- 
vard, which  devoted  all  the  space  outside  its 
present  width  for  purposes  of  ornamenta- 
tion and  pleasure,  and  made  it  a  part  of  a 
general  scheme  for  a  parkway  through  the 
greater  portion  of  an  extensive  and  popu- 
lous city.  It  then  charges  an  interval  of 
two  years,  during  which  the  fund  provided 
to  meet  the  city's  portion  of  the  cost  of  ac- 
quiring the  additional  lands  expressly  de- 
voted to  a  pleasure  driveway  and  scenic  fea- 
tures bad  become  exhausted,  and  the  adop- 
tion of  the  present  plan  for  acquiring  the 
same  land  for  the  same  ultimate  purpose,  by 
a  fund  to  be  raised  by  taxation  upon  the 
plaintiff's  land  and  that  of  others  similarly 
situated.  After  this  should  be  done  the 
power  of  the  municipal  assembly  to  return 
'  it  to  the  status  of  a  boulevard  and  to  pro- 
vide for  its  improvement  and  use  as  such 
Is  ample  and  unquestioned.  Tbat  the  peti- 
tion charges  that  the  additional  land  for 
which  the  plaintiff  is  called  upon  to  assist 
in  paying  is  not  needed  for  any  public  use 
for  which  his  land  could  be  lawfully  assess- 


ed, and  that  the  proceeding,  Including  the 
repealing  ordinance,  is  a  subterfuge  to  com- 
pel him  and  those  whose  lands  are  similarly 
situated  to  contribute  the  greater  part  of 
the  cost  of  establishing  and  opening  a  boule- 
vard is  plain,  and  is  sufficient  to  put  the  city 
to  its  defense  upon  the  facts,  unless  the 
plaintiff  is  foreclosed  by  the  Judgment  of  the 
circuit  court  in  the  condemnation  suit  in 
which  the  benefits  were  assessed  against  his 
land. 

[i-8]  2.  Looking  at  the  section  of  the  char- 
ter to  which  we  have  already  referred,  we 
observe  that  the  proceeding  in  which  this 
tax  was  assessed  is  dual  in  its  character. 
Its  primary  and  principal  object  is  the  con- 
demnation of  lands  necessary  to  the  opening 
of  the. street.  For  this  purpose  the  court 
must  proceed  to  obtain  Jurisdiction  of  the 
owners  according  to  its  uniform  practice  as 
prescribed  by  statute.  Incidentally  the  ben- 
efits to  lands  not  taken  are  assessed  in  the 
same  proceeding.  No  process  is  Issued  out 
of  the  court  for  this  purpose,  but  five  days' 
notice  is  given  by  the  city  counselor  by 
publication  that  benefits  to  lands  situated 
within  certain  limits  wlU  be  assessed  hy  the 
commissioners  on  a  day  named.  This  is  re- 
quired by  ordinance,  and  not  by  any  statute 
of  the  state,  nor  is  it  under  the  control  of 
the  court  in  which  the  proceeding  is  pend- 
ing. That  this  should  constitute  the  founda- 
tion for  a  valid  and  final  Judgment  at  law 
fixing  a  lien  upon  the  land  of  the  owner  is 
inconceivable,  while  It  is  easy  to  under- 
stand that  it  might  well  constitute  the  foun- 
dation for  the  valid  assessment  of  a  tax  sub- 
ject to  the  universal  rule  that  its  validity 
must  depend  upon  the  legislative  power  upon 
which  it  rests;  and,  if  there  be  a  fair  and 
reasonable  doubt  as  to  the  existence  of  such 
power,  it  must  be  resolved  in  favor  of  the 
taxpayer  and  against  the  municipality  claim- 
ing it.  This  principle  has  lately  been  stated 
by  this  court  with  citations  of  its  previous 
decisions  which  render  their  repetition  un- 
necessary. St.  Louis  V.  Realty  Co.,  259  Mo. 
126,  loc.  cit  136,  168  S.  W.  721.  In  the 
appropriation  to  the  public  use  and  the  as- 
sessment of  the  compensation  and  damages 
therefor,  the  court  proceeds  by  regular  Ju- 
dicial process,  along  the  well-defi;ied  lines  of 
its  constitutional  Jurisdiction  "as  to  matters 
of  law  and  equity,"  while  in  levying  a  spe- 
cial tax  upon  property  to  be  benefited,  to  pay 
the  amount  of  compensation  and  damages 
ascertained  and  awarded,  it  acts  as  an  agen- 
cy of  the  state  in  the  exercise  of  the  power  of 
municipal  taxation.  St.  Louis  v.  Brlnck- 
wlrtb,  204  Mo.  280,  loc.  cit  287,  298,  102  S. 
W.  1091;  St  LouU  T.  Calhoun,  222  Mo.  45, 
loc.  dt  63, 120  S.  W.  1152;  Jefferson  City  v. 
Wells,  263  Mo.  231,  172  S.  W.  329.  This  case 
furnishes  an  excellent  illustration  of  the  no- 
ture  of  this  ijower.  The  court  proceeds  with- 
out process.  Instead,  the  agent  of  the  tax- 
ing municipality  publishes  a  general  notice 
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of  the  most  formal  diaracter,  and,  upon  the 
expiration  of  tbe  time  named  In  it,  goes  to 
tbe  court  and  aska  its  assistance  through  its 
Gommlaslonera  in  assessing  the  tax.  Under 
these  circumstance  it  is  natural  that  tbe 
Legislature  should  realize  that  the  partlcl- 
pAtlon  of  a  court  of  general  Jurisdiction  In 
the  proceeding  might  mislead  as  to  the  ef- 
fect of  the  judgment,  which  it  evidently  did, 
and  expressly  declared  its  effect  in  the  same 
section  which  authorized  it     It  provides: 

"^e  auma  to  be  paid  by  tbe  owners  of  prop- 
erty especially  benefited  by  tbe  improTement, 
as  ascertained  by  tbe  commissioners,  shall, 
when  the  report  of  tbe  oommissioners  shall  be 
confirmed  by  the  court,  as  hereinafter  provid- 
ed, be  prima  facie  evidence  of  tbe  liability  of 
the  property  charged  therewith  to  the  extent 
and  amount  therein  ntecified,  and  shall  be  and 
remain  until  paid,  a  lien  from  the  date  of  tbe 
final  judgment  of  the  circuit  court  on  the  prop- 
erty so  diarged,  and  shall  be  collected  as  pro- 
vided by  ordinance." 

The  liability  of  the  property  to  the  as- 
sessment, that  is  to  say,  whether  It  comes 
within  (the  description  of  property  which 
may  be  charged  with  tbe  cost  of  tbe  land  in- 
volved In  tbe  proceeding,  including  damag- 
es to  land  not  taken,  is  the  foundation  of 
the  right  of  the  commissioners  of  the  court 
to  assess  It,  and  the  final  Judgment  of  the 
court  Is,  as  It  should  be,  only  prima  fade 
evidence  of  that  liability.  Prima  fade  evi- 
dence means  evidence  that  may  be  rebutted, 
and  the  object  of  the  plaintiff  in  this  suit  Is 
to  attempt  to  rebut  it  by  proof  that  his  land 
does  not  come  within  that  class. 

3.  It  is  suggested  that  the  view  we  have 
taken  Is  at  variance  with  the  decision  of  this 
court  in  St  Louis  v.  Christian  Brothers  Col- 
lege, 267  Mo.  641,  166  S.  W.  1057.  The  "only 
question  before  the  court  and  dedded  in 
that  case  was  whether  or  not  an  ordinance 
establlslilng  a  boulevard  could,  before  any 
proceedings  had  been  taken  under  it,  be  re- 
pealed without  the  written  consent  of  per- 
sons owning  two-thirds  of  the  abutting  land, 
and  the  point  was  dedded  In  the  afllrma- 
tlv&  We  are  still  satisfied  with  that  re- 
sult We  are  now  deddlng  that  in  opening  a 
bonlevard,  by  whatever  name  It  may  be 
designated  the  assessment  of  benefits  to  pay 
for  land  taken,  and  the  damages  to  land 
not  taken  must  conform  to  the  requirements 
of  the  charter  with  respect  to  the  lands  sub- 
ject to  assessment  for  that  purpose,  and  that 
the  averments  of  the  petition  are  suffldent 
as  against  a  general  demurrer,  to  present  the 
question  in  this  case. 

The  judgment  of  the  drcult  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

RAILET,  C,  concurs. 

PEB  CURIAM.  The  foregoing  opinion  of 
BBOWN,  O.,  Is  adopted  as  the  opinion  of 
the  court    All  concur. 


STATE  V.  MILI/EB.    (Na  10325.) 

(Supreme  Court  of  Missouri,   Division  No.  2. 

May  81,  1916.    Rehearing  Denied 

July  18,  191&) 

1.  FoBOEBT  «=»44(2)  —  PBosBcxraiON  —  Evi- 
dence—SuFFiciENCT. 

Evidence  held  sufficient  to  warrant  a  con- 
viction of  forgery. 

[Ed.  Note.— For  other  cases,  see  Forgery. 
Cent  Dig.  H  117%,  118;   Dec.  Dig.  <S=>44(2).1 

2.  Cbiminal  Law  «s»1064(T)  —  Assionioents 
OF  Ebbob  —  Motion  fob  New  Tbial  — 
Grounds. 

Ground  in  a  motion  for  new  trial  that  the 
court  gave  instructions  which  were  not  tbe  law 
is  not  sufficiently  specific  to  raise  the  point  for 
appellate  review. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2683 ;  Dec.  Dig.  «s»1064i7).] 
a  Cbivirai.    Law    «=9ll67(2)  —  Appeal  — 

Habmlesb  Ebrob. 
Where  accused  was  convicted  under  the  first 
count  and  acquitted  under  the  second  and  third 
counts  of  the  indictment  the  erroneous  overrul- 
ing of  a  demurrer  to  tbe  evidence  under  the  sec- 
ond and  third  counts  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8101 ;   Dec.  Dig.  «=>1167(2j.] 

4.  Cb;iunai.  Law   €=31056  — Tbial  — Abqu- 

KENT. 

The  failure  of  the  court  to  admonish  the 
state's  attorney  as  to  improper  argument  can- 
not be  reviewed  when  not  excepted  to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S{  2666.  2667;  Dec.  Dig.  «=» 
1055.] 

Appeal  from  St  Louis  Circuit  Court; 
Rhodes  ES.  Cave,  Judge. 

Ada  Miller,  alias  Ada  S'Renco,  was  con- 
victed of  forgery,  and  she  appeals.    Affirmed. 

Under  an  indictment  In  three  counts, 
charging  her  with  the  crime  of  forgery  In 
the  third  degree,  defendant  was  tried  In  the 
circuit  court  of  tbe  dty  of  St  Louis,  found 
guilty  under  count  1,  and  her  punishment 
assessed  at  two  years  In  the  penitentiary. 
Defendant  duly  perfected  an  appeal  to  this 
court 

The  evidence  upon  the  part  of  the  state 
tended  to  establish  tbe  following  facts:  On 
the  12th  day  of  April,  1913,  appellant  visit- 
ed the  Jewelry  store  of  the  John  BoUand 
Jewelry  Company,  In  the  dty  of  St  Louis, 
ostensibly  as  a  customer  desiring  to  purchase 
a  diamond.  Upon  being  shown  the  stock  of 
loose  diamonds,  she  purchased  one  for  |115. 
Appellant  thereupon  asked  tbe  manager  of 
the  Jewelry  company  for  a  blank  check  on 
the  National  Bank  of  Commerce  ,and  re- 
quested the  manager  of  the  jewelry  company 
to  make  out  the  check  for  $115.  This  was 
done,  and  appellant  signed  the  name  of  Mrs. 
J.  Berner  to  the  check,  and  asked  to  have  the 
diamond  ring  delivered  to  a  certain  address. 
Before  the  diamond  was  delivered,  the  jewel- 
ry company  learned  that  the  check  was 
worthless.  The  manager  of  the  Jewelry  com- 
pany testified  for  the  state,  and  was  positive 
as  to  the  identity  of  appellant 

Mrs.  J.  Berner,  testifying  for  the  state, 
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said  that  she  lived  two  doors  from  a  sister 
of  the  appellant,  and  that  she  had  seen  ap- 
pellant visiting  the  sister  at  different  times. 
The  witness  testified  that  she  did  not  sign 
the  check  In  question,  and  had  not  authorized 
any  one  to  sign  it  for  her,  and  that  she  did 
not  have  an  account  with  the  National  Bank 
of  CSommerce. 

A  policeman  arrested  the  appellant  at  the 
home  of  appellant's  sister,  which  was  in  two 
doors  of  the  home  of  Mrs.  Berner.  In  conver- 
sation with  the  ofBcer,  appellant  stated  that 
on  the  12th  day  of  April  she  had  been  at  her 
mother's  home  aU  day. 

A  salesman  for  the  Eortkamp  Jewelry 
Company  testlfled  for  the  state  that  appel- 
lant was  in  their  place  of  business  on  Wash- 
ington avenue,  in  the  dty  of  St  Louis,  on  the 
afternoon  of  April  12,  1918,  and  was  there 
for  about  an  hour  in  the  capacity  of  a  pro- 
spective purchaser  of  diamonds. 

The  evldepce  upon  the  part  of  the  defense 
tended  to  establish  the  following  facts:  Ap- 
pellant testified  that  she  did  not  sign  the 
check  in  controversy,  and  that  the  same 
was  not  in  her  handwriting;  that  she  was 
not  at  the  Bolland  Jewelry  Company's  store 
on  April  12,  1918,  but  was  at  the  home  of 
her  mother  on  North  Tenth  street  in  the  city 
of  St.  Louis,  from  11:30  a.  m.  until  4:30  p.  m. 
of  that  day.  Appellant  also  introduced  in 
evidence  five  or  six  bonds  which  she  had 
signed  and  executed  for  her  appearance  be- 
fore the  court  of  criminal  correction  in  the 
dty  of  St.  Louis.  These  bonds,  together  with 
other  papers,  bearing  the  signature  of  ap- 
pellant, were  exhibited  to  the  jury,  by  appel- 
lant, for  the  purpose  of  permitting  them  to 
compare  samples  of  her  known  handwriting 
with  the  handwriting  on  the  forged  check. 

We  have  not  been  favored  with  a  brief  by 
appellant,  but,  pursntmt  to  our  statutory 
duty,  we  will  examine  the  record  and  review 
the  errors  urged  in  the  motion  for  a  new 
triaL 

John  T.  Barker,  Atty.  Gen.  (Lewis  Hord 
Cook,  Asst  Atty.  Gen.,  of  counsel),  for  the 
State. 

WILLIAMS,  O.  (after  stating  the  facts  as 
above).  [1]  I.  The  first  ground  of  the  motion 
for  a  new  trial  raises  the  question  as  to  the 
snfllclency  of  the  evidence  to  support  the  ver- 
dict A  mere  reading  of  the  foregoing  state- 
ment of  facts  will  disclose  that  this  point  is 
not  well  taken. 

II.  The  second  and  third  grounds  assign 
as  error  the  admission  and  exclusion  of  evi- 
dence. Upon  reading  the  record,  we  find 
nothing  of  sufficient  importance  to  Justify  a 
discussion  of  these  points. 

[2]  III.  The  fourth  ground  was  as  follows : 
"The  court  gave  instructions  that  was  not 
the  law."  This  ground  Is  not  sufficiently  spe- 
cific to  raise  a  point  for  appellate  review. 

[3]  IV.  The  fifth  ground  assigns  as  error 


the  failure  of  the  court  to  sustain  appellant's 
demurrer  to  the  evidence  under  the  second 
and  third  counts  of  the  indictment  Since 
appellant  was  convicted  under  the  first  count 
and  acquitted  under  the.  second  and  third 
counts,  the  above  point  was  removed  from 
the  case,  and  need  not  here  be  farther  cob- 
sidered. 

[«]  V.  The  sixth  and  last  ground  of  the 
motion  for  a  new  trial  assigns  as  error  the 
court's  refusal — 

"to  admonish  the  state's  attorney  in  his  argn- 
ment  when  he  stated  to  the  Jury  that  the  de- 
fendant had  been  in  court  on  numerons  occa- 
sions and  had  been  in  court  charged  with  grand 
larceny,  as  there  was  no  evidence  of  said  fact" 

This  point  must  be  disallowed  for  the  rea- 
son that  appellant  saved  no  excepticm  to  the 
action  of  the  court  with  reference  Uiereto. 

The  record  is  in  proper  form  and  free  from 
error;  and,  since  It  appears  upon  the  whole 
record  that  appellant  has  had  a  fair  and  im- 
partial trial,  it  follows  that  the  Judgment 
mnst  be  affirmed.    It  is  so  ordered. 

BOY,  0.,  concurs. 

PBai  CT7EIAM.  The  foregoing  opinion  by 
WILLIAMS,  O.,  is  adopted  as  the  opinion  of 
the  court   AU  ot  the  Judges  concur. 


STATE  ex  rel  PIKE  COUNTX  t.  GOBDON. 
(No.  19655.) 

(Supreme  C!ourt  of  MissourL    In  Banc.    July  8, 
1916.) 

1.  MANnAinjs  <3=9l63—PBAonoB— Waives  op 
Altehnativb  Wbit. 

Where  respondent  in  mandamus  proceedings 
waives  the  issuance  of  formal  alternative  writ 
and  demurs,  the  practice  is  to  permit  the  peti- 
tion to  stand  as  and  for  the  alternative  writ. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  gf  341-343;    Dec.  Dig.  «S9163.] 

2.  CoTJNTiKs  <S=»186— Bonds— BxoiBTBATiON— 
Doty  of  State  Auditob. 

Under  Rev.  St  1909,  g  1276,  providing  that 
bonds  issued  by  a  county,  municipality,  or  eichool 
district  to  obtain  validity  to  be  negotiated, 
■hall  first  be  presented  to  the  state  auditor,  who 
shall  register  them  and  certify  that  all  condi- 
tions of  the  laws  have  been  complied  with  in  the 
issue,  etc.,  it  is  the  duty  of  tne  state  auditor 
to  refuse  to  register 'bonds  unless  be  is  furnish- 
ed evidence  showing  that  all  the  conditions  of 
the  laws  have  been  complied  with  in  their  issu- 
ance. 

[Ed.   Note.— For   other   cases,    see   Counties, 
Cent  Dig.  |  281;   Dec.  Dig.  «8=.185.] 

8.  Counties  ®=s>178— Bonds— Submission  to 
Popular    Vote  —  Single    Questior  —  "Ob 
Other  Countt  Buildings." 
Under  Const  art.  10,  |  12,  forbidding  coun- 
ties to  incur  in  any  year  indebtedness  in  excess 
of  that  year's  income  without  consent  of  the 
voters,  and  Laws  1913,  p.  125,  g  8,  providing 
that,  when  it  becomes  necessary  for  any  county 
to   incur   an   indebtedness   for   the   purpose    of 
building  "a  courthouse    •    •    •    or  other  coun- 
ty buildings"  in  excess  of  the  total  income  and 
revenue  of  the  county  provided  for  ony  one  year, 
upon  a  petition  by  lOO  qualified  signers,  setting 
forth  the  object  and  purpose  for  which  the  in- 
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debtedness  i«  to  be  created,  the  county  court 
Bhall  call  an  election  for  the  purpose  set  forth  in 
the  petition,  the  submission  of  the  question  of 
incurring  an  indebtedness  and  issuing  bonds  for 
the  erection  of  two  courthouses  in  different 
cities,  for  different  courts,  was  the  submission 
of  two  separate  and  distinct  propositions  jointly 
as  one,  and  therefore  invalid,  because  no  oppor- 
tunity was  given  to  vote  for  one  and  against  the 
other;  for  the  general  words  "or  other  county 
buildings"  in  the  statute  do  not  enlarge  the  scope 
of  the  particular  words  preceding,  nor  does  the 
fact  that  both  the  propositions  were  for  court- 
bouses  serving  the  single  end  of  justice  render 
the  submission  itself  single. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  Sl  269-273 ;   Dec.  Dig.  <S=»178. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Other.] 
4.  Statutes  «=»194  —  Oonstbuctioii  —  Hjttb- 

DEIC  Gknebis. 
General   words  do  not  explain  or  amplify 
particular  terms  preceding  them,  but  are  them- 
selves restricted  and  explained  by  the  particular 
terms. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  |  272;    Dec.  Dig.  <S=9l9^] 

K.  Statutes  «=>107(5>— More  Thar  Onb  Sus- 

JKCT. 

Under  Const,  art.  4,  |  28,  providing  that 
bills,  wltb  certain  ezceptions,  wall  not  contain 
more  than  one  subject,  the  General  Assembly 
has  power  to  include  in  a  single  act  provisions 
for  voting  bonds,  by  any  class  of  public  corpo- 
rations, for  any  and  all  purposes  for  which  such 
corporations  can  be  authorized  to  vote  bonds. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  126,  128;    Dec  Dig.  «3=>107(o).] 

&   MUNICIPAI.    COBPOBATIONS    «=3910— BONDS 
— PCKPOSSS. 

No  bonds  can  be  voted  in  municipalitiea  ex- 
cept for  the  general  improvement  of  municipal 
faculties  and  all  bonds  issued  by  municipalities 
.  most  be  diesigned  to  that  end. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1897,  1808.  1900; 
Dec  Dig.  <ft=»910.] 

7.  CoDRTiEs   ^=»183(D  —  Bonds— Lboautt— 

DOCBI£NBSS  OF  SUBIOSSION. 

The  right  to  question  the  validity  of  bonds 
on  the  ground  of  irregularities  in  proceedings 
preliminary  to  their  issuance,  such  as  double- 
ness  in  submission,  ends  with  the  negotiation  of 
the  bonds. 

[Ed.  Note.— For  other  cases,  see  Coanties, 
Cent  Dig.  {{  275,  276;    Dec.  Dig.  «=»183(1).] 

Mandamus  by.  the  State,  on  the  relation 
of  Pike  County,  against  Jolin  P.  Gordon. 
Application  denied. 

Tom  B.  McOinnis,  Pros.  Atty.,  of  Bowling 
Green,  Jones  A  Hayden,  of  ITrankford,  Hos- 
tetter  A  Haley,  of  Bowling  Green,  and  Pear- 
son &  Pearson,  of  Lonislana,  Mo.,  for  relator. 
John  T.  Barker,  Atty.  Gen.,  and  W.  T.  Ruth- 
erford, Asst  Atty.  Gen.,  for  respondent 

BIAIR,  J.  [1]  Mandamus.  By  this  pro- 
ceeding Pike  county  seeks  to  compel  the  state 
auditor  to  register  bonds  issued  to  raise 
funds  to  build  two  courthouses,  one  in  Bowl- 
ing Green  for  the  circuit  court  and  county 
oBeea,  and  one  in  the  dty  of  Louisiana  for 
the  Louisiana  court  of  common  pleas.  Re- 
ap<»dent  waived  the  Issuance  of  the  formal 
altematlTe  writ  and  demurred.    In  accord- 


ance with  our  practice  in  such  circumstances, 
the  petition  will  be  permitted  to  stand  as 
and  for  the  altemattve  writ  ' 

The  argued  grounds  of  demurrer  are:    (1) 
That  no  sufficient  notice  of  the  bond  election 
was  given;    and  (2)  that  two  separate  and   . 
distinct  proposltious  were  Joined  in  the  ques- 
tion submitted,  thus  preventing  the  voters    ' 
from  exercising  the  liberty  of  choice  between    ', 
the  two.     The  question   submitted  to  the    ', 
voters  was  formulated  by  the  county  court    '( 
in  its  order  calling  the  election,  and  was     \ 
stated  by  it  thus:  -, 

"Shall  the  county  court  of  Pike  county,  Mo.,      ' 
be  authorized  and  empowered  to  incur  an  in-       > 
debtedness  and  to  issue  bonds  of  said  county 
of  Pike  to  the  amount  of  $75,000  for  the  erec- 
tion of  a  courthouse  in   the  city   of  Bowling 
Green,  in  said  county  of  Pike,  and  to  incur  an 
indebtedness  and  to  issue  bonds  of  said  county    ' 
of  Pike  to  the  amount  of  $25,O0O  for  the  erection 
of  a  courthouse  in  the  dty  of  Louisiana,  in  said 
county?    •    •    •" 

me  question  formulated  also  Included,  in 
detail,  the  rate  of  interest,  times,  and  place 
of  payment  and  the  power  to  levy  a  tax  to 
pay  off  the  bonds.  The  form  of  ballot  to  be 
used  was  prescribed,  and  followed  the  lan- 
guage of  that  part  of  the  order  above  set  out 
Tba  petition  and  order  of  the  county  court 
and  notice  of  elecUon  made  it  clear  the  court- 
house proposed  to  be  erected  at  Louisiana 
was  for  the  occupancy  of  the  Iioulsiana 
court  of  common  pleas.  At  the  election  the 
question  srubmltted  received  the  requisite 
majority  of  affirmative  votes,  and  on  May 
24,  1916,  representatives  of  the  county  pre- 
sented the  bonds  for  registration,  and  this 
was  refused.  Thereupon  this  proceeding  was 
begun. 

[2]  I.  It  is  respondent's  duty  to  refuse  to 
register  bonds  imless  he  is  furnished  evidence 
showing  "that  all  the  conditions  of  the  laws 
have  been  complied  with  in"  their  issuance. 
Section  1275,  R.  S.  1909 ;  Hoflf  v.  County,  110 
U.  S.  63,  3  Sup.  Ot  416,  28  L.  Ed.  68. 

[3]  II.  The  Constitution  (section  12,  art 
10)  forbids  counties  to  incur,  in  any  year, 
indebtedness  in  excess  of  that  year's  income 
"without  the  aseent  of  two-thirds  of  the 
voters  thereof  voting  at  an  election  to  be 
held  for  that  purpose."  The  Constitution 
does  not  provide  the  manner  in  which  the 
will  of  the  voters  is  to  be  expressed  under 
this  section,  but  leaves  that  to  the  General 
Assembly.  Thomburg  v.  District,  175  Mo. 
loc.  dt  26,  75  8.  W.  81.  With  tespect  to 
counties  the  General  Assembly  has  provided 
a  method  by  the  act  of  March  22, 1913  (Laws 
1913,  p.  125,  S  8).    That  act  provides  that: 

When  it  becomes  "necessary  for  any  county 

*  *  •  to  incur  an  indebtedness  for  the  pur- 
pose of  building  a  courthouse,  jail,  poorbouse, 
county    sanitarium   or    other    county    buildings 

•  •    •    in  excess  of  the  total  income  and  rev- 
enue of  such  county  provided  for  any  one  year," 
100  qualified  signers  may  present  to  the  county    - 
court  a  petition  "setting  forth  the  object  and 
purpose  lor  which  the  indebtedness  is  to  be  cre- 
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lated    *    *    *,"    and   prajring   that   an   election 

/shall  be  held. 

It  then  becomes  the  duty  of  the  county 
court  to  call  an  election  "for  the  purpose  set 
forth  in  such  petition,  and  to  make  an  en- 
try of  such  order  on  the  record  of  the  court" 
Section  10  of  the  same  act  speciiles  the  forms 
of  ballots  as  follows: 

"Appropriation  of  $ j  for  the  purpose  of 

,  Yes,"  and  "Appropriation  of  $ — - —  for 

the  purpose  of ,  No. 

Under  this  act  the  county  court  proceeded 
in  calling  the  election  involved  In  this  case. 

III.  This  court  has  long  held  that  under 
'  a  statute  like  that  just  referred  to  two  sep- 
arate and  distinct  propositions  cannot  be 
'  combined  and  submitted  jointly  as  one  ques- 
tion "so  as  to  have  one  expression  of  the  vot- 
ers answer  both  propositions ;  as  voters  there- 
by might  be  Induced  to  vote  for  both  proposi- 
tions who  would  not  have  done  so  if  the 
questions  had  been  submitted  singly."  State 
ex  rel.  v.  Wilder,  217  Mo.  loc  dt.  209,  270, 
,116  S.  W.  1087,  and  cases  cited.  No  deci- 
,Blon  in  this  state  questions  the  principle, 
and  courts  of  other  states  have  almost  uni- 
formly applied  the  same  rule.  McMillan  v. 
Coun^  Judges,  3  Iowa  loc-  cit  320;  Super- 
visors V.  Railroad,  21  III.  loc.  cit.  374 ;  Lewis 
V.  Com'rs,  12  Kan.  loc.  cit  213;  Farmers' 
U  &  T.  Co.  T.  Slonz  Falls  (C.  C.)  131  Fed. 
loc.  cit.  012  et  seq.;  Water  Co.  v.  City,  67 
CHiio  St  374,  49  N.  EL  335;  Railroad  v.  Peter- 
borough. 49  N.  H.  loc.  cit  294 ;  Brown  v.  Carl, 
111  Iowa  loc  cit  611,  82  N.  W.  1033;  City  v. 
Hajes,  28  Colo.  loc.  dt  114,  116,  63  Pac. 
311 ;  Cain  v.  Smith,  117  Ga.  loc.  dt  904.  44  S. 
EX  5  et  seq. ;  Village  v.  Seymour,  34  Misc.  Rep. 
loc.  cit  95,  96,  69  N.  Y.  Supp.  462 ;  Clarke  v. 
Board,  27  111.  loc.  dt  310;  People  ex  reL  v. 
County,  22  III.  loc.  cit.  156;  Leavenworth 
V.  Wilson,  69  Kan.  78.  76  Pac.  400,  2  Ann. 
Cas.  367  et  seq. ;  S.  &  III.  S.  E.  Ry.  v.  County 
Clerk,  74  III.  loc.  cit.  32;  Bronenberg  v. 
Board,  41  Ind.  loc.  dt.  604 ;  Finney  v.  Lamb, 
64  Ind.  loc.  dt.  2;  Williams  v.  People,  132 
111.  674,  24  N.  E.  647 ;  People  ex  rel.  v.  Baker, 
83  CaL  149,  23  Pac.  364,  1112;  Gray  v. 
Mount,  46  Iowa.  loc.  dt  691;  Truelsen  v. 
Duluth,  61  Minn.  48,  63  N.  W.  714. 

Relator's  counsel  do  not  question  the  exis- 
tence of  the  rule,  but  seek  to  show  the  coun- 
ty court  complied  with  it  in  framing  the 
question  It  submitted  to  the  voters. 
~~  [4]  1.  One  contention  is  that  the  statute 
"authorizes,  as  one  proposition,  any  county 
*  •  •  to  incur  an  indebtedness  for  the 
purpose  of  building  a  courthouse,  jail,  poor- 
house,  county  sanitarium,  or  other  county 
buUdingB" ;  that  the  "italicized  words  mean 
buildings  like  those  spedfically  mentioned, 
and  therefore  mean  "courthouses"  and,  as  a 
consequence,  authorize  a  submission  Includ- 
ing two  courthouses.  This  argument  is  de- 
signed, It  seems,  to  avoid  the  force,  if  any, 
of  the  statute's  use  of  the  term  "courthouse" 
in  the  singular.  Tlie  canon  of  construction 
invoked  cannot  be  so  employed.    Its  effect  is 


to  restrict  the  meaning  of  the  general  words 
to  things  of  a  character  like  those  particular- 
ized. It  does  not  warrant  a  construction  of 
the  general  words  as  mere  repetition,  in  the 
plural  number,  of  the  things  spedfied  in  the 
singular.  General  words,  under  that  canon, 
do  not  explain  or  amplify  particular  terms 
preceding  them,  but  are  themselves  restricted 
and  explained  by  the  particular  terms.    The 

contention  made  is  not  tenable.  . ^ 

2.  Tested  by  the  general  rale,  is  the  ques- 
tion submitted  to  the  voters  of  Pike  county 
single,  or  does  it  contain  two  separate  pur- 
poses? The  proceeds  of  the  bonds  were  to  be 
used  for:  (1)  a  county  (or  circait)  court- 
house at  Bowling  Green ;  and  (2)  for  a  com- 
mon pleas  courthouse  at  Louisiana.  The 
submission  combined  the  two.  The  voters 
could  vote  for  both  courthouses  or  against 
both  courthouses.  No  opportunity  was  giv- 
en to  vote  for  one  and  against  the  other. 
This  appears  from  the  face  of  the  question  ' 
submitted. 

(a)  "The  will  of  the  people  expressed  by 
the  adoption  of  the  proposition  for  the  borrow- 
ing  or   expenditure   of   money    *     •    •    Is 
the  law  of  the  land.    The  force  and  effect 
thus  Imparted  to  their  will  Is  Intended  to  be 
given  to  that  will  freely  expressed.    •    •    • 
Wliy  should  the  force  and  effect  of  law  be  ', 
given  to  the  vote  adopting  any  proposition  . 
wbidi  has  not  rested  wholly  on  its  merits  for  . 
the  favor  It  has  obtained  at  the  hands  of  the  i 
people,  but  which  may  have  been  as.slsted  to  ] 
the  votes  It  received,  by  other  questions,  with 
which  it  was  so  connected,  as  that  it  must  ! 
stand  or  fall  with  themT"    McMillan  ▼.  Coun-   i 
ty  Judges,  3  Iowa    loc.  cit  320.     "If  they    j 
[two  propositions]   are  submitted  together,    > 
•    •    *    the  voter    •    •    ♦    has  no  liberty   ■ 
of  choice."    Gray  v.  Mount,  46  Iowa  loc.  dt 
605. 

"All  elections,  as  well  for  measures  as 
men,  should  be  perfectly  free,  uninfluenced  by 
any  consideration,  other  than  the  merits  of 
the  individual  man  or  measure  proposed." 
Supervisors  v.  Railroad,  21  111.  loc.  cit  374. 

"Two  or  more  questions  may  be  submitted 
at  a  single  election,  provided  each  question 
may  be  voted  on  separately,  so  that  eadi  ma^ 
stand  or  fall  upon  its  merits.  But  that  is  a 
very  different  matter  from  tacking  two  ques- 
tions together,  to  stand  or  fall  upon  a  single 
vote.  It  needs  no  argument  to  show  the 
rank  Injustice  of  such  a  mode  of  submission."  > 
Lewis  v.  Com'rs,  12  Kan.  loc.  dt  213.         .^ 

This  is  the  doctrine  approved  in  State  ex 
rel.  V.  Wilder,  217  Mo.  loa  dt  270,  110  S. 
W.  1087,  and  cases  cited. 

(b)  In  State  ex  rel.  v.  Allen,  178  Mo.  553, 
77  S.  W.  868,  this  court  recognized  the  rule, 
approving  the  doctrine  In  McBryde  v.  City  of 
Montesano,  7  Wash.  69,  34  Pac.  559.  The 
court  held,  however,  that  a  proposition  to  is- 
sue bonds  for  the  acquisition,  by  purchase  or 
construction,  of  an  electric  light  plant,  was 
single.     The  end,  the  court  said,  was  the 
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same;  fhe  board  of  trustees  being  left  to  de- 
termine the  method. 

In  State  ex  rel.  v.  Allen,  183  Mo.  283,  82 
S.  W.  103,  a  proposition  was  beld  single 
wblcb  contemplated  the  Issuance  of  bonds 
by  a  dty  to  purchase  an  old  light  and  water 
plant  and  Improve  It  so  as  to  render  It  ade- 
quate for  the  city's  needs.  The  statute  (183 
Mo.  loc.  dt  282,  82  S.  W.  103)  was  held  to 
warrant  this  and  the  proposition  was  single 
In  that  the  design  was  to  provide  the  dty 
with  a  single  adequate  plant. 

Id  State  ex  rel.  t.  Allen,  186  Mo.  673,  85 
8.  W.  S31,  the  question  submitted  proposed 
an  Issuance  of  bonds  for  the  purpose  of  the 
erection  and  the  furnishing  of  a  city  hall,  city 
prison,  and  hose  house,  and  for  the  repair 
and  improvement  of  a  water  and  light  plant, 
extension  of  mains,  wires,  etc.  The  court 
held  this  contained  "at  least  two  separate 
and  distinct  propositions,"  and  refused  to  or- 
der the  bonds  registered. 

In  State  ex  reL  v.  Wilder,  200  Mo.  97,  98 
S.  W.  466,  it  was  held  that  bonds  might  be 
Issued  for  a  combined  light  and  water  plant. 
The  court  directed.  If  the  question  should  be 
again  submitted,  "it  should  be  for  'a  combin- 
ed waterworks  and  electric  light  plant' " 

In  State  ex  rel.  v.  Wilder,  217  Mo.  loc  dt 
269,  116  S.  W.  1087,  a  proposition  was  sub- 
mitted to  issue  bonds  to  construct  a  sanitary 
sewer  in  one  district  in  JopUn  and  a  storm 
sewer  In  another  district  thereof.  The  court 
tmanimously  held  the  submission  double. 
The  case  reviewed  previous  decisions.  None 
of  these  decisions  supports  relator's  conten- 
tion that  a  submission  proposing  to  issue 
honda  to  raise  funds  to  build  two  separate 
courthouses,  in  separate  dtles,  for  dlfCerent 
courts  and  for  different  amounts,  contains 
but  one  object,  and  Is  single. 
-(c)  It  Is  suggested  justice  is  a  unit  and 
the  same  Justice  is  to  be  administered  in 
both  courthouses.    To  permit  generalizations 

.'  of  this  sort  to  Justify  the  union  of  purposes 
in  submissions  would  at  once  destroy  the 
rule  against  doubleness.  Cases  seeming  to 
sup{)ort  relator's  position  occur,  but  some  of 
these  depend  upon  the  wording  of  a  statute 
unlllce  that  involved  in  this  case  ((3oIeman 
T.  Eutaw,  167  AU.  327,  47  South.  703 ;  Truel- 
sen  V.  Duluth,  61  Minn.  48,  63  N.  W,  714; 
Bock  v.  Rinehart,  88  Iowa,  37,  66  N.  W.  21) ; 
nod  in  others  in  which  the  facts  seem  analo- 
gous the  questions  raised  and  dedded  are 
not  like  that  before  us  (Hubbard  v.  Wood- 
sum,  87  Me.  88,  32  Atl.  802 ;  Kemp  v.  Hazel- 
burst  80  Miss.  443,  81  South.  908;  Wlmberly 
r.  Twiggs  Co.,  116  Ga.  50,  42  S.  E.  478) ;   and 

'  in  others  expressions  used  are  to  be  confined 
to  the  facts,  the  actual  dedsion  being  In  ac- 

[  cord  with  the  decisions  of  this  court  (People 
V.  Sisson,  98  111.  336;  People  v.  School  Dis- 
trict 102  CaL  184,  36  Pac.  396;    People  ex 

'   rel.  T.  Counts,  89  CJaL  15,  26  Pac.  612 ;  People 

I   r.  Dunn,  80  CaL  211,  22  Pac.  140,  13  Am.  St 

I   Bep.118). 


I  thi 


(d)  The  only  cases  dted  by  relator  in  sup- 
port of  Us  contention  are  State  ex  reL  Mem- 
phis School  District  v.  Gordon,  223  Mo.  1, 
122  S.  W.  1008,  and  State  ex  rel.  Carrolltoh 
School  District  v.  Gordon,  231  Mo.  647,  133 
S.  W.  44. 

In  the  first  of  these  this  court  Graves, 
Burgess,  and  Fox,  jrj.,  dissenting,  223  Mo. 
pp.  27,  28,  122  S.  W.  1008,  held  unobjection- 
able a  submission  which  combined  proposi- 
tions to  bond  a  school  district :  (1)  To  build 
and  furnish  a  schoolhouse  in  ward  1 ;  and  (2) 
to  build  an  addition  to  a  schoolhouse  in  ward 
2.  In  that  case  the  court  relied  largely  upon 
Hubbard  v.  Woodsuni,  supra,  where  Ihe  ques- 
tion discussed  was  whether  the  puri)ose  to  be 
accomplished  and  the  sum  to  be  devoted  to  it 
could  be  combined  in  the  submis.slon.  Speak- 
ing through  Liamm,  J.,  the  majority  held 
there  was  a  resemblance  between  the  rule 
against  doubleness  and  the  constltutlonBl 
provision  (section  28,  art  4)  that  "no  bill  shall 
contain  more  than  one  subject"  The  court 
concluded  the  discussion  of  that  phase  of  the 
case  with  this: 

"There  can  be  no  doubt  that  if  the  proposition 
we  are  congidering  was  an  act  of  the  Legisla- 
ture instead  of  a  proposition  voted  by  the  peo- 
ple, the  act  would  stand  as  against  the  criti- 
cism leveled  at  it  in  the  case  at  bar.  Mav  we 
deal  more  coldly  and  fastidiously  with  the  people 
acting  as  sovereigns  than  we  do  with  the  law- 
maker moving  in  his  orbit?    If  so,  wliy?" 

In  State  ex  reL  CarroUton  School  District 
y.  Gordon,  231  Mo.  647,  133  S.  W.  44,  the 
question  submitted  was  as  to  the  issuance  of 
bonds  for:  (1)  The  purchase  of  a  site  and 
the  erection  thereon  of  a  new  school  building ; 
(2)  the  purchase  of  heating  plants  for  old 
school  buildings;  and  (3)  the  purchase  of  a 
site  and  the  erection  thereon  of  a  new  school 
building  for  colored  children.  Respondent 
contended  that  submission  was  double,  or 
worse,  but  the  court.  Graves  and  Valliant, 
JJ.,  dissenting,  and  Burgess,  J.,  not  sitting, 
held  it  single.  Judge  Valliant  had  concurred 
In  the  majority  opinion  in  the  Memphis 
Case.  In  announcing  this  condnsion  it  was 
said  by  Lamm,  J.,  who  again  prepared  the 
opinion: 

"I  am  commissioned  by  a  majority  of  this 
court  to  say  that  we  stand  by  the  Memphis 
Case  •  •  *  in  reaching  that  conclusion 
[that  the  submission  in 'the  Memphis  Case  was 
not  double]  we  levied  tribute  on  the  settled  ju- 
dicial exposition  of  the  constitutional  provision 
(Const  art  4,  |  28),  providing  that  'No  bill 
*  *  *  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title. 
Reasoning  from  similars  to  similars,  we  conclud- 
ed that  the  reasons  underlying  that  constitution- 
al interdiction  were  of  liith  and  liin  to  the  rea- 
son supporting  the  proposition  against  double- 
ness in  the  matter  of  bond  issues  authorized  by 
a  vote  of  the  qualified  voters  of  a  school  dis- 
trict" 

In  the  same  opinion  it  was  said  further: 
"A  statute  ia^  presumed  to  be  constitutionaL 
We  did  not  rule^n  the  Memphis  Case  that  such 
presumptions  stwnd  the  vote  of  the  people  on 
a  bond  issue  precisely  as  they  do  an  act  of  the 
General  Assembly,  and  do  not  so  rule  now.  But 
we  ruled  then,  and  do  now,  that  the  mischiefi 
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rtrnck  at  by  the  constitutional  provision  with 
reference  to  legislation  are  related  to  the  mis- 
chiefs struck  at  by  the  rule  against  doubleness 
tn  propositiona  submitted  to  electors.  We  ruled 
there,  and  we  rule  here,  that  the  spirit  of  the 
interdiction  in  both  instances  is  the  same;  and 
that,  in  order  not  to  apply  so  acute  and  hair- 
splitting analysis  as  would  unreasonably  handi- 
cap legislation,  the  accepted  doctrine  has  come 
to  be  that  the  constitutional  provision  should  b« 
liberally  construed;  that  too  much  detail  ia  as 
bad  as  too  little ;  and  that  matters  germane  end 
incident  to  the  subject  do  not  constitute  double- 
ness, while  matters  having  no  material  and 
natural  relation  to  each  other  are  double  in  the 
sense  of  the  constitutional  interdiction.  In  the 
very  nature  of  things  no  rule  precisely  defining 
doubleness  can  be  laid  down  fitting  each  case. 
But  it  was  not  apparent  to  us  in  the  Memphis 
Case  why,  the  mischief  being  the  same,  •  *  * 
the  general  conception  of  doubleness  in  the  cme 
instance  might  not  do  for  a  like  conception  in 
the  other.  We  so  ruled,  in  effect,  in  that  case 
and  we  stand  by  that  ruling  now." 

[f]  While  the  language  used  Is  somewhat 
broad,  it  Is  dear  the  court  bad  in  mind  the 
foct  that  the  constitutional  provision  and  the 
mle  against  doubleness  in  propositions  sub- 
mitted to  voters  in  bond  elections  are  design- 
ed to  prevent  "logrolling,"  the  one  In  legis- 
lation, and  the  other  in  bond  elections.  The 
purpose  of  each  Is  to  prevent  the  yoking  to- 
gether distinct  things  to  the  end  that  the  two 
combined  may  attract  a  majority  of  the  vot- 
erg  when  neither  separately  might  be  able 
to  do  so.  Without  such  rules  the  strong 
could  be  made  to  aid  the  weak,  which,  though 
<wmmendable  enough  in  many  situations,  does 
not  always  work  out  well  lu  legislation  and 
elections.  The  kinship  between  section  28  of 
article  4  and  the  rule  against  doubleness  Is 
little.  If  any,  closer  than  stated.  The  two 
decisions  negative  an  Intent  to  bold  that  all 
matters  which  might  be  Included  In  one  act 
of  the  General  Assembly  could  be  Included 
In  one  submission  to  the  voters.  The  court 
recognized  that  the  presumptions  which  at- 
tend the  acts  of  the  state's  general  agent  for 
legislative  purposes  cannot  be  Invoked  to 
broaden  the  powers  of  a  public  corporation 
established  for  stated  purposes.  Again,  the 
rule  as  to  titles.  If  extended  to  submis^ons, 
leaves  no  place  for  the  application  of  any 
mle  aa  to  doubleness  as  to  them.  It  Is  un- 
deniable that  under  section  28  of  article  4 
of  the  Constitution  the  General  Assembly  has 
power  to  Include  in  a  single  act  provisions 
for  voting  bonds,  by  any  class  of  public  cor- 
porations, for  any  and  all  purposes  for 
which  such  corporations  can  be  authorized  to 
vote  bonds  at  all.  If  the  same  rule  is  ap- 
plied to  submissions.  It  would  follow  that 
propositions  submitted  to  the  voters  of  any 
such  corporation  could  combine  In  one  ques- 
tion proposals  for  bonds  for  every  purix>se 
for  which  such  corporation  could  vote  bonds 
at  all,  and  this  court  would  be  compelled, 
under  that  sort  of  rule,  to  hold  that  the  sub- 
mission was  single  and  unobjectionable.  If 
the  submission  was  no  broader,  L  e.,  Included 
DO  more  purposes,  than  the  statute,  and  the 
statute  was  no  broader  than  the  General  As- 


sembly's power  In  the  premises.  It  would  be 
sound  and  single  when  tested  by  the  rule  as 
to  titles.  If  the  submission  was  broader  than 
the  statute,  or  if  the  statute  was  broader 
than  authorized,  then  the  submission  would 
be  bad  because  of  the  lack  (1)  of  statutory  or 
(2)  constitutional  authority,  and  no  ques- 
tion as  to  its  doubleness  could  ever  be  readi- 
ed. The  only  questions  would  be  whether 
the  submission  was  within  the  statute  and 
the  statute  within  the  Constitution.  Under 
such  a  rule  the  prlndple  conceded  by  all 
cases  In  this  and  practically  all  the  states, 
and  by  counsel,  would  disappear  from  our 
law. 

What  the  court  did  In  fhe  Oarrollton  Case 
(whldi  depends  upon  the  Memphis  Case  in 
large  part,  though  esplainlng  It)  was  to  hold 
that  a  proposition  to  vote  bonds  in  separate- 
ly stated  amounts  for  two  separate  sites  and 
buildings  and  for  heating  plants  for  othee 
buildings  was  single.  The  real  grounds  upon 
which  this  conclusion  rested  were  stated  lu 
an  effort  to  distinguish  school  districts  from 
munidpal  corporations  and  to  distinguish 
from  other  statutes  the  statute  the  -court 
was  considering.  It  was  held:  (1)  That  a 
sdiool  district  differed  from  munidpal  cor- 
porations In  that  It  had  but  one  purpose,  L  e., 
"to  educate  the  children  of  the  state,"  that 
Its  corporate  functions  are  limited  to  that 
purpose,  and  that  "in  a  field  so  drcumscribed 
doubleness  In  propositions  Is  not  so  likely 
to  arise  as  in  the  larger  and  more  diversified 
field  of  munidpal  activity"  wherein  many 
purposes  are  served  by  municipalities;  (2) 
that  under  the  statute  applicable  to  bond 
elections  in  school  districts  "the  expediency 
of  purchasing  sites,  building  schoolhouses, 
and  furnishing  the  same  was  within  the  dis- 
cretion of  sdiool  boards,"  and  that  the  voter, 
under  that  statute,  "does  not  vote  directly 
on  the  expediency  of  building  this  or  that 
schoolhouse,  or  furnishing  the  one  or  the 
other,  or  buying  this  or  that  site,  but  votes 
on  a  statutory  subject-matter  designated  as 
the  'Question  of  loan,'  and  his  ballot  can  only 
be  'For  the  loan'  or  'Against  the  loan' " ;  that 
the  statute  treats  these  matters  "as  one  sub- 
ject, the  unity  of  which  Is  indicated  in  the  ul- 
timate end  to  be  reached,  viz.,  Increased  or 
better  school  facilities."  . 

[6]  The  court  attempted  finally  to  put 
those  dedsions  upon  grounds  peculiar  to  the 
law  applicable  to  school  districts.  One  of  the 
difficulties  which  confronts  us,  despite  the 
obvious  effort  In  those  decisions  to  restrict 
them  to  school  dlstrlds,  Is  that  the  very 
grounds  upon  which  the  dlstindion  was  at- 
tempted to  be  made  are  Inconsistent  with 
the  existence  of  a  rule  against  doubleness  In 
any  case  unless  It  is  Introduced  by  the  stat- 
ute which  authorizes  bonds  to  be  voted.  The 
contrary  is  true.  The  pnrpose  of  the  rule 
against  doubleness  In  submissions  being  to 
prevent  a  species  of  fraud  commonly  called 
logrolling,  statutes  ought  not.  In  any  event. 


Digitized  by 


Google 


Mo^ 


ZX>BD  T.  DELANO 


93 


be  constraed  to  open  the  way  for  mx<Si  logrol- 
ling TinleBS  tbey  are  bo  worded  as  to  require 
that  constmctlon.  The  opinion  In  tbe  Gar- 
ToUton  Case,  In  part,  moves  on  the  assump- 
tion of  a  contrary  rule  of  ocmstmctlon.  Re- 
currence to  all  the  cases  In  this  state  prior 
to  the  Memphis  Case  disdoseB  they  were  de- 
cided under  statutes  anthorlzlng  bonds  to  be 
Toted  for  many  enumerated  purposes.  The 
court  tn  those  cases  proceeded  upon  the  true 
theory ;  1.  e.,  that  the  Joint  statutory  enum- 
eration of  porposes  did  not  warrant  a  com- 
Unatlon  in  one  submission  of  distinct  pnr- 
imees.  Otherwise  those  dedslons  cannot 
stand.  Further,  the  suggestion  In  the  Oar- 
rollton  and  Memphis  Cases  that  the  proposi- 
tions were  lawfully  submitted  as  one  because 
they  looked  to  the  general  improvement  of 
school  facilities  If  sound  cannot  be  limited 
to  school  districts,  but  applies  as  well  to 
municipalities.  No  bonds  can  be  voted  In 
the  latter  except  for  the  general  Improvement 
of  municipal  facilities,  and  all  bonds  Issued 
by  them  must  be  designed  to  that  end.  If  all 
bonds  designed  for  the  Improvement  of  the 
tedlltles  the  Issuing  corporatton  may  es- 
tablish and  maintain'  can  be  voted  under  one 
submission  because  their  proceeds  are  to  be 
used  to  improve  municipal  facilities,  then 
all  purposes  may  be  combined  In  every  sub- 
mission, and  all  tbe  decisions  preceding  the 
I  Meniptais  Case  are  unsound,  and  must  be 
overruled,  since  no  rule  against  doubleness 
I  could  coexist  with  a  principle  such  as  that 
I*  mentioned. 

I       The  argument  in  the  Carrollton  Case  that 
'  the  vote  is  upon  the  "question  of  loan"  and 
that  the  ballots  were  worded  by  statutory 
I    direction   "For  the  loan"  or   "Against  the 
,   loan"  in  some  way  supported  the  conclusion 
the  court  reached  is  bereft  of  force  by  the 
.  correct  rule  stated  In   the  Memphis  Case, 
223  Mo.  loa  dt  19,  122  S.  W.  1012,  which  Is 
that  the  purpose  of  the  Issuance  of  bonds  in 
I  all  cases  "necessarily    •    •    *    becomes  an 
I  integral  element  [of  the  proposition  submit- 
I  ted]  In  order  to  make  the  proposition  Intel- 
1  Ilglble  and  carry  Information  to  the  voter." 
*"^7]  In  the  Memphis  Case,  223  Mo.  lot  dt. 
20,  122  8.  W.  1008,  another  suggestion  was 
that  In  some  way  bonds  previously  negotiat- 
ed might  be  affected.    There  is  no  ground 
for  such  apprehension.    The  right  to  question 
the  validity  of  bonds  on  the  ground  of  Ir- 
r^nlaritles   In  proceedings   preliminary  to 
their  issuance  ends  with  the  negotiation  of 
tbe  bonds.     Where  the  power  to  vote  the 
bonds  is  absent,  the  rule  is  different.    Such 
Is  the  general  rule,  established  beyond  cavil, 
and  so  it  has  been  held  with  respect  to  bonds 
attacked,  after  negotiation,  on  the  ground 
tbat  the  submission  was  double.   Acquiescence 
In  the  Issuance  and  sale  of  bonds  bars  the 
right  to  complain  of  doubleness  in  submis- 
sions.    Clarke  v.  Board  of   Supervisors,  27 
IlL  loc.  dt.  310,  811;  Von  Hostrup  v.  Madi- 


son City,  68  U.  S.  a  WalL)  loc.  dt  297,  17 
L.  Ed.  538;  Sala  et  al.  v.  New  Orleans,  21 
Fed.  Cas.  loa  dt.  22,  No.  12,246;  Mercy  v, 
Ohio,  17  Fed.  Cas.  loc.  clt.  65,  66,  No.  9,457; 
Huldekoper  v.  Buchanan  Co.,  12  Fed.  Gas. 
loc.  dt  838,  839,  No.  6,847.  This  Is  Interject- 
ed because  of  the  somewhat  vague,  but  some- 
what sinister,  intimation  let  fall  In  the  Mem- 
phis Case  and  referred  to  above. 

In  addition  to  what  has  already  been  wrlt- 
tm,  the  dissenting  opinion  of  Graves,  J., 
In  the  Memphis  Case,  223  Mo.  loc.  dt  27, 122 
S.  W.  1008  et  seq.,  contains  a  further  review 
of  tbe  pilndpal  opinion  In  that  case  which 
clearly  points  out  the  unsoundness  thereof. 

We  are  unable  to  distinguish  the  Memphis 
and  Carrollton  Cases  on  prlndple  and  the 
efforts  made  In  the  Carrollton  Case  to  dis- 
tinguish them  falls  when  It  la  examined  In 
the  light  of  tbe  prlndple  whose  existence  la 
conceded.  In  these  drcumstanoes  those  cases 
must  be  and  are  overruled. 

lY.  In  view  of  the  conclusion  reached  in 
tbe  preceding  paragraph,  It  Is  unnecessary  to 
enter  upon  a  discussion  of  the  notice  given 
of  the  election.  Compliance  with  the  statute 
as  construed  by  this  court  (State  ex  reL  v. 
Gordon,  242  Mo.  615,  147  S.  W.  795)  U  not 
difficult  In  that  case  a  form  of  notice,  from 
heading  to  signature,  was  set  out  and  ap- 
proved by  this  court  en  banc. 

The  alternative  writ  Is  quashed.  All  con- 
cur except  WOODSON,  0.  J.,  and  BOND,  J., 
absent 


liORD  T.  DELANO  et  al.    (No.  17803.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  3,  1916.) 

1.  TaiAi.  *=»252(1)— iHSTRDcrroNS— Applica- 

BUJTT. 

Instructions  must  be  based  upon  tbe  par- 
ticular facts  developed  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
mg.  H  596,  612;  Dec.  Dig.  <3=>252(1).] 

2.  Tbiai.      «=a252(9) — ^iNSTBuonons— Apfu- 

CABIUTT. 

In  action  for  injuries  received  by  passen- 
ger in  automobile  struck  at  crossing  by  loco- 
motive, where  she  sat  behind  two  men  who, 
together  with  automobile  top,  obstructed  her 
view,  and  another  man  sat  on  the  same  seat 
with  her  on  the  side  from  which  the  train  was 
approaching,  her  duty  of  watchfulness  -under 
the  circumstances,  including  the  peculiar  duty 
imposed  upon  tbe  driver  and  controller  of  the 
conveyance,  was  not  properly  presented  to  the 
jury  by  an  instruction  that  although  she  was 
not  in  the  active  charge  and  control  of  the  au- 
tomobile, and  although  it  was  being  driven,  - 
managed,  and  directed  by  another,  yet  these 
facts  did  not  excuse  her  from  the  ezerdse  of 
reasonable  care  and  caution  for  her  own  pro- 
tection ;  that  it  was  her  duty  to  l)oth  look  and 
listen  for  approaching  danger  as  the  automo- 
bile approached  the  crossing,  and  upon  the  first 
appearance  of  danger  to  give  warning  to  the 
driver,  to  the  end  that  the  automobile  might  be 
stopped  in  time  to  avoid  collision,  and  that  if 
the  jury  found  that  she  failed  to  exercise  such 
care  and  diligence  for  her  own  protection,  and 
that  such  failure  on  her  part  contributed  to  tbe 
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accident  and  injary  complained  of.  she  could 
not  recover,  even  though  the  jury  should  find 
that  the  railroad  company's  servants  in  charge 
of  the  train  were  negligent  in  failing  to  give 
any  signal  as  they  approached  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  603 ;  Dec.  Dig.  <&5>262(9).] 

3.  Railboads  «=3383(1)  —  Imputed  Nkgm- 

GENCE— PaSSENOEBS  IN   VeBICLE— CABE  RE- 
QUIRED. 

While  a  passenger  in  a  yehicle  nearing  a 
railroad  crossing  is  not  required  to  exercise  the 
same  watchfulness  as  the  driver,  be  cannot  rely 
implicitly  on  the  care  of  the  driver  when  in  a 
position  to  see. 

[Ed.  Note.— For  other  cases,  see  Railroade, 
Cent.  Dig.  §J  1305,  1309;  Dec.  Dig.  «8=»383(1).] 

4.  New  Tbial  «=»89— Qbounds— Bbbob  of 
Law. 

Under  Bev.  St  1909,  {  2022,  as  to  granting 
new  trial,  a  direction  to  the  jury  which  ii 
wrong  is  an  error  of  law  and  not  of  fact. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  a  67-61 ;  Deo.  Dig.  «=>39.1 

5.  Appeai,  and  Ebrob  «=>979(2)— Review — 
DiSCBETION  —  Qbantinq  New  Tbial  — 
Weight  or  Evidence. 

An  appellate  court  will  not  interfere  with 
the  discretion  of  the  trial  court  in  granting 
new  trial  upon  the  ground  that  the  verdict  is 
against  the  weight  of  evidence,  unless  the  dis- 
cretionary power  is  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3871 ;  Dec.  Dig.  <3=>979(2).] 

6.  New  Tbial  «:»72  —  Gbounds  —  Vebdict 
Against  Weight  of  Evidence— Cbossing 
Accident. 

In  action  for  injuries  to  automobile  passen- 
ger struck  by  train  at  crossing,  evidence  that 
the  automobile  stopped  100  yards  from  the  track 
and  the  occupants  looked  toward  the  train  then 
approaching  but  did  not  see  or  bear  it  on  ac- 
count of  intervening  high  corn  and  weeds,  and 
after  starting  again  and  when  about  60  feet 
from  the  crossing  saw  the  train,  which  wns  ap- 
proaching noiselessly  without  statutory  signals, 
and  it  not  appearing  that  the  driver  of  the  au- 
tomobile failed  to  make  every  reasonable  ef- 
fort to  stop  the  machine  after  seeing  the  train, 
a  new  trial  because  the  verdict  for  defendant 
railway  company  was  against  the  weight  of  evi- 
dence was  warranted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  146-148;  Dec.  Dig.  «=s>72.] 

Appeal  from  Circuit  Court,  Charlton  Coun- 
ty; Fred  Lamb,  Judge. 

Action  by  Florence  L.  Lord  against  Fred- 
eric A.  Delano  and  others,  receivers.  From 
an  order  granting  new  trial  after  judgment 
for  defendants,  defendants  appeal.    Affirmed. 

J.  L.  'Minnls  and  N.  S.  Brown,  both  of  St 
Louis,  and  J.  A.  Collet,  of  Salisbury,  for  ap- 
pellants. Bresnehen  &  West,  of  Brookfleld, 
for  respondent 

BROWN,  O.  This  is  a  suit  for  damages 
for  personal  injuries  which  occurred  at  a 
public  road  crossing  of  the  Wabash  Railroad, 
which  the  defendants  were  operating  as  re- 
ceivers, at  a  point  about  IV2  miles  northwest 
of  Brunswick,  Mo.  The  plaintitt  was  riding 
west  along  the  public  road  in  an  automobile 
driven  by  her  husband,  and,  when  the  vehicle 
was  about  to  enter  upon  the  railroad  track, 
the  front  end  of  it  was  struck  by  the  project- 


ing portion  of  the  pilot  of  the  engine  cmning 

southeastwardly  upon  defendants'  track,  at- 
tached to  one  of  its  regular  passenger  trains, 
and  was  upset  and  plaintiff  was  Injured. 
The  machine  belonged  to  the  plaintUTs  hus- 
band, bad  a  low  top  which  was  up  at  the 
time,  and  contained  six  persons,  plaintiff's 
husband,  who  sat  on  the  right  or  north  end 
of  the  front  seat,  driving,  Mr.  William  K. 
Ward,  who  sat  beside  him,  the  plaintiff  and 
Mr.  Ed.  Coin,  who  sat  on  the  next  seat 
which  was  so  close  to  the  front  seat  that 
their  knees  were  against  it,  the  plaintiff  be- 
ing on  the  left  side,  and  Mr.  Moore  and  Mrs. 
Ward,  who  sat  on  the  rear  seat  Mr.  Lord 
was  a  large  man,  weighing  200  lbs.,  and  Mr. 
Ward  was  still  larger.  There  was  a  corn- 
field north  of  the  public  road  and  east  of  the 
railway's  right  of  way,  which  extended  a 
considerable  distance  not  clearly  stated  in 
the  evidence,  and  west  of  the  corn  were  prai- 
rie grass  and  iron  weeds  which  were  said  by 
one  of  the  witnesses  to  be  as  high  as  a  man's 
head.    The  day  was  clear. 

When  they  arrived  at  a  point  100  yards 
east  of  the  railroad  they  stopped,  the  men 
lighting  their  cigars,  and  spoke  of  the  fact 
that  the  train  which  was  due  to  arrive  at 
Brunswick  at  4:50  p.  m.  was  about  due. 
They  all  seemed  to  be  more  or  less  familiar 
with  the  locality,  and  the  plaintiff  says  that 
she  kept  watch  for  the  train  as  well  as  she 
could  from  her  position,  until  it  came  upon 
them.  Thei«  was  a  whistling  post  about  a 
quarter  of  a  mile  northwesterly  from  this 
place,  and  there  was  a  conflict  of  evidence 
whether  tbe  train  whistled  at  that  point 
The  trainmen,  except  the  conductor^  who  was 
busy  and  did  not  hear  it,  testified  that  the 
whistle  was  blown,  while  others,  who  might, 
had  they  been  listening,  have  heard  it,  testi- 
fied that  they  did  pot  One  of  the  neighbors 
in  the  vicinity  testified  that  he  heard  the 
whistle  but  that  it  was  right  at  the  time  of 
the  collision.  There  is  no  evidence,  however, 
that  the  whistle  was  blown  at  intervals  be- 
tween the  whistling  post  and  the  crossing,  or 
that  the  bell  was  rung  at  all.  It  seems  to  be 
conceded  that  no  signal  of  the  approach  of 
the  train  was  given,  other  than  the  one  at 
the  whistling  post  As  to  tlie  automobile  ap- 
proaching the  crossing,  Mr.  Ward,  who  said 
he  was  looking  and  listening  the  best  be 
could,  testified  that  when  he  first  saw  the 
train  it  was  about  one  telephone  pole  away, 
and  that  be  thought  he  must  have  been  50 
or  60  feet  from  the  track.  It  was  approach- 
ing silently  as  if  coasting  down  liill,  and  its 
stack  was  emitting  no  steam  or  smoke.  He 
immediately  said  to  Mr.  Lord  at  his  side, 
"Good  God,  George,  there  it  is!"  Mr.  Lord 
applied  the  brakes  and  undertook  to  stop, 
and  the  machine  did  stop,  close  enough  to 
the  track  to  be  struck  as  we  have  stated. 
The  plaintiff,  as  to  this,  testified  as  follows: 

"Mr.  Ward  halloed,  *Oh,  Lord,  look  out 
there!"     Why,  there  wasn't  time  for  anything. 


>Por  other  cases  tee  same  topic  and  KEY-NUMBEa  In  all  Kay-Nambared  Dlgesta  and  Indazai 


Digitized  by 


Google 


Ha) 


liORD  V.  DELANO 


95 


I  undertook  to  unsnlp  the  door  to  get  out,  and 
we  were  gone;  that  was  all  there  was  to  it,  we 
were  hit  just  that  quick." 

She  very  naturally  thought  that  the  train 
was  going  75  miles  an  hour.  The  firemen 
testified  that  he  was  in  the  cab  looking  out 
In  front  through  his  window  on  the  side  from 
wlil«di  the  automobile  approached,  and  did 
not  and  could  not  see  it  until  he  was  within 
from  150  to  200  feet  of  the  crossing. 

At  the  close  of  the  plaintifTs  evidence,  the 
defendant  moved  for  a  peremptory  instruc- 
tion, which  was  refused.  They  then  intro- 
duced their  evidence,  and  did  not  repeat  the 
request  at  its  dose.  Among  the  instructions 
given  for  defendants  was  the  following: 

"The  court  instructs  the  jury  that  although 
the  plaintiff  was  .not  in  the  active  charge  and 
control  of  the  automobile  in  which  she  wag  rid- 
ing, and  that  although  the  said  automobile  waB 
being  driven,  managed,  and  directed  by  another, 
yet  these  facta  did  not  excuse  her  from  the  ex- 
ercise of  reasonable  care  and  caution  on  her 
part  for  her  own  protection.  It  was  her  duty 
to  both  look  and  listen  for  approaching  danger 
as  the  automobile  in  which  she  was  riding  ap- 
proached defendants'  crossing,  and  upon  the 
first  appearance  of  danger  to  give  warning  to 
the  driver  of  the  automobile,  to  the  end  that 
said  automobile  might  be  stopped  in  time  to 
avoid  the  collision  with  the  defendants'  train ; 
and  if  yon  find  that  she  failed  to  so  exercise 
such  care  and  diligence  for  her  own  protection, 
and  that  such  failure  on  her  part  contributed 
to.  the  accident  and  injury  complained  of,  then 
she  cannot  recover,  even  though  you  may  find 
tliat  defendants'  servants  in  charge  of  their 
train  were  negligent  in  Coiling  to  give  any  sig- 
nal as  they  approached  the  crossing." 

In  due  time  a  motion  for  a  new  trial  was 
filed,  which  was  sustained,  "on  the  ground 
that  the  court  committed  error  in  giving  its 
instruction  No.  5  and  that  the  verdict  of 
the  Jury  was  against  the  weight  of  the  evi- 
dence." The  defendants  duly  excepted  and 
have  taken  this  appeal  from  said  order. 

[1,2]  I.  In  Holdeu  v.  Railway  Company, 
177  Mo.  456,  70  S.  W.  973,  the  ayllabua  cor- 
rectly states  our  holding  in  the  following 
words: 

"Instructions  must  be  based  upon  the  par- 
ticular facts  developed  in  the  case." 

In  the  lii^t  of  this  just  and  reasonable 
rule,  the  question  is  presented  upon  the  pro- 
priety of  the  action  of  the  court  in  giving 
the  fifth  instruction  asked  by  the  defendant, 
and  in  assigning  the  Impropriety  of  this  ac- 
tloa  as  one  of  the  grounds  for  setting  aside 
the  verdict  The  instruction  applies  the  same 
Inflexible  rale  of  vigilance  in  ascertaining  the 
approach  of  defendants'  train  and  guarding 
again&t  a  collision  as  was  applicable  to  her 
husband,  who  was  sitting  on  the  front  seat 
Ml  the  side  from  which  the  train  approached, 
in  charge  of  and  operating  the  machine.  It 
tells  the  jury  that,  although  she  was  not  In 
charge  of  and  operating  the  automobile,  it 
was  bar  duty  to  both  look  and  listen  for 
approaching  danger  as  the  automobile  in 
whicb  she  was  riding  approached  the  defend- 
ants' croBslng,  and  upon  the  first  appearance 
of  danger  to  give  warning  to  the  driver  of 


the  automobile.  When  we  consider  Qiat 
there  is  no  evidence  that  she  knew  anything 
abont  the  operation  and  management  of  such 
a  madilne ;  that  her  husband  sat  In  the  front 
seat,  in  charge  of  and  operating  the  appa- 
ratus for  Us  control,  and  was  in  the  most 
favorable  position  for  observing  the  approach 
of  the  train,  while  another  man  weighing  225 
pounds  sat  in  the  same  seat  with  her  hus- 
band and  directly  in  front  of  her  and  so 
close  that  her  knees  were  pressed  against 
the  back  of  his  seat,  while  another  man, 
whose  size  Is  not  given,  sat  in  the  same  seat 
with  her  on  the  side  from  which  the  train 
was  approaching ;  that  the  top  of  the  vehicle 
was  up  so  as  to  prevent  her  from  rising; 
and  that  the  train,  instead  of  approaching 
from  a  direction  in  which  she  could  have 
seen  it  by  looking  betwem  her  seat  compan- 
ion and  her  husband  in  front  of  him,  was 
approaching  diagonally  from  the  northwest 
on  a  line  that  would  pass  through  her  bus- 
band  before  reaching  her,  we  realize  the  pro- 
priety of  presenting  her  duty  of  watchful- 
ness to  the  jury  in  such  language  as  to  sug- 
gest to  them  that  due  care  on  her  part  was 
such  oare  as  adjusted  Itself  to  her  circum- 
stances, including  the  peculiar  duty  imposed 
upon  her  husband  in  his  capacity  as  driver 
and  controller  of  the  conveyance.  This  idea 
!«.■  emphnslzed  by  the  fourth  instruction  giv- 
en for  defendants  which  imposed  upon  her 
the '  same  duty  to  avoid  the  accident  and  in- 
jury "as  devolved  upon  the  operators  of  the 
defendants'  train."  This  is  a  remarkable 
theory,  and,  carried  to  its  logical  conclusion, 
would  Impose  upon  passengers  sitting  by 
open  windows  in  a  passenger  car,  duties  of 
watchfulness  which  they  could  not  contem- 
plate otherwise  than  with  concern. 

[8]  The  true  rule  is  quoted  by'  defendants' 
counsel  in  their  brief  as  follows: 

"While  the  passenger  is  not  required  to  exer- 
cise the  same  watchfulness  as  the  driver,  he 
cannot  rely  implicitly  upon  the  care  of  the 
driver  when  in  a  position  to  see."    29  Cyc.  551. 

It  is  further  Illustrated  by  this  court  in 
its  application  to  a  man  sitting  on  the  seat 
beside  the  driver  of  a  one-horse  stake  wagon 
approaching  a  street  railway  track.  The 
court  held  that  the  jury  was  properly  in- 
structed that: 

"Plaintiff,  situated  as  he  was,  bad  no  right  to 
rely  implicitly  upon  the  care  and  prudence  of 
the  driver  on  the  seat  beside  him  tor  his  own. 
safety,  but  it  was  his  duty,  if  said  driver  was 
approaching  said  Thirteenth  street,  on  which 
cars  were  passing,  at  a  reckless  rate  of  speed, 
to  attempt  to  have  him  check  his  speed  to  a 
safe  rate." 

The  distinction  which  the  law  recognizes 
between  the  care  required  on  the  part  of  the 
driver  of  a  vehicle  and  that  required  on  the 
part  of  one  riding  in  it  as  a  passenger  or 
guest  is  Illustrated  in  the  following  cases: 
Brommer  v.  Railroad  C!ompany,  179  Fed.  577> 
103  C.  C.  A.  185,  29  L.  R.  A.  (N.  S.)  924; 
Pyle  V.  Clark  (C.  C.)  75  Fed.  844 ;  Fechley  v. 
Traction   Co.,  119  Mo.  App.  358,  86  S.   W, 
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421;  Marsh  t.  Railroad,  104  Mo.  App.  B77, 
78  S.  W.  284 ;  Agnew  t.  Street  Railway  Co., 
125  Mo.  App.  687,  102  S.  W.  1041;  Byars  v. 
Railroad.  161  Mo.  App.  692,  141  S.  W.  926. 
They  are  all  to-tlie  effect  that  the  duty  of  tlie 
passenger  to  exercise  care  In  such  cases  has 
reference  to  that  relation,  and  to  tbe  measure 
of  reliance  which  the  passenger,  In  the  ex- 
ercise of  ordinary  care  for  bis  own  safety, 
may  repose  In  the  person  charged  with  the 
control,  management,  and  operation  of  the 
vehicle,  Including  all  the  duties  of  that  por- 
tion. 

[4]  II.  The  court  also  placed  its  rollng 
granting  a  new  trial  upon  the  further  ground 
that  the  verdict  was  against  the  weight  of 
the  evidence.  In  view  of  what  we  have  al- 
ready said  with  reference  to  the  defendants' 
fifth  Instruction,  It  is  not  necessary  to  notice 
the  point  made  by  appellants  that  In  assigning 
the  last-mentioned  ground  the  court  meant 
to'  say.  In  substance,  that  the  verdict  would 
have  been  against  the  weight  of  the  evidence 
had  the  instruction  not  been  before  the  jury. 
We  do  not  so  understand  the  language  of  the 
court,  but  understand  it  to  refer  to  its  own 
statutory  authority  to  set  aside  the  verdict 
and  grant  a  new  trial  where  there  has  been 
"a  finding  contrary  to  the  direction  of  the 
court."  If  the  direction  is  wrong  it  Is  an  er- 
Tor  of  law  and  not  of  fact  Statutes  1909,  i 
2022. 

[6]  It  is  now  too  late  to  question  the  well- 
settled  rule  that  the  appellate  court  will  not 
interfere  with  the  discretion  of  the  trial 
court  in  granting  a  new  trial  upon  the  ground 
that  the  verdict  is  against  the  weight  of  the 
evidence.  McKay  v.  Underwood,  47  Mo.  185 ; 
Haven  v.  Railroad  Co.,  155  Mo.  216,  65  S.  W. 
1035;  Theobald  v.  Transit  Ca,  190.  Mo.  386, 
90  S.  W.  351 ;  Rodan  v.  Transit  Co.,  207  Mo. 
392,  105  S.  W.  1061. 

"Its  action  in  that  behalf  will  not  be  distnrb- 
e^  on  appeal  unless  it  appears  that  its  discre- 
tionary  power  was  abused,  i.  e.,  exercised  in  an 
arbitrary  or  Improvident  manner."  Rodan  v. 
Transit  Co.,  supra. 

In  examining  this  evidence  we  must  start 
with  the  proposition  that  the  negligence  of 
the  appellants  la  admitted,  for  they  do  not 
claim  that  any  signal  was  given  except 
that  the  whistle  sounded  a  quarter  of  a 
mile  away,  and  the  testimony  that  the  train 
came  to  the  crossing  without  working  steam 
and  noiselessly  Is  undisputed.  For  this  fail- 
ure to  give  the  statutory  signals  there  can 
be  no  excuse,  so  that  the  only  question  for 
our  consideration  is  whether  the  evidence, 
taken  together,  shows  conclusively  that  the 
plaintiff  was  guilty  of  negligence  which  con- 
tributed to  her  Injury.  The  contributory 
negUgence  charged  consists  of  a  want  of  or- 
dinary care  on  her  part  in  permitting  the 
automobile  driven  by  her  husband  to  ap- 
proach the  app^ants'  track  without  ascer- 
taining the  approach  of  the  train. 

[I]  The  accident  occurred  on  August  26th, 
when  the  com  la  the  field  along  the  north 


side  of  the  highway  was,  of  course,  well 
grown.  It  did  not  reach  the  right-of-way 
fence,  as  stated  by  some  of  the  witnesses, 
within  20  feet;  while  the  testimony  of  oth- 
ers was  tx>  the  effect  that  the  intervening 
space  contained  prairie  grass  and  iron  weeds 
as  high  as  one's  head.  There  was  consid- 
erable evidence  by  persons  who  were  taken 
to  the  ground  to  make  measurements,  some 
three  weeks  afterward,  as  to  the  distance 
at  which  a  train  would  appear  to  persons  at 
various  points  in  the  highway,  but  we  atv 
tach  comparative  little  importance  to  this, 
because  there  was  better  evidence  upon  this 
point  referring  directly  to  the  instant  of  the 
accident  While  the  theodolite,  in  the  hands 
of  a  competent  person  and  deliberately  used, 
will  seek  out  lines  and  angles  of  unobstruct- 
ed vision,  the  Instrument  does  not  measure 
the  faclUty  with  which  moving  eyes  take 
cognizance  of  moving  objects,  or  the  slug- 
gishness with  which  human  consciousness  re- 
ceives visual  impressions  and  transforms 
them  Into  mental  and  physical  activities. 
These  things  can  only  be  foimd  out  by  such 
experiences  as  those  which  occurred  at  the 
time  and  place  of  this  accident  which  are 
vividly  related  in  the  record. 

The  automobile  in  which  plaintiff  was 
riding  stopped  about  100  yards  from  the 
track,  on  the  south  side  of  the  cornfield, 
while  the  men  lighted  their  cigars  and  q?oke 
of  the  crossing  ahead  of  them  with  which 
they  were  acquainted.  They  looked  Into  the 
corn  and  across  It  and  saw  nothing,  and 
listened  and  heard  nothing.  The  plaintiff 
looked  as  best  she  could  from  her  unfavor- 
able position.  When  the  two  men  on  the 
front  seat  were  65  or  60  feet  from  the  cross- 
ing, Mr'.  Ward,  who  was  also  looking,  said  to 
him,  "Good  God,  George,  there  it  is,"  or 
something  to  that  effect.  The  train  had 
then  first  come  In  sight  of  him  at  about  the 
distance  between  two  telephone  poles  away. 
We  are  all  accustomed  to  these  poles,  and 
even  courts  may  have  impressions  of  their 
ordinary  distances  apart  At  the  time  this 
remark  was  made  by  Mr.  Ward  the  plaintiff 
had  not  yet  seen  the  train,  and  therefore 
from  that  time  on  no  negligence  can  be  im- 
puted to  her.  Her  husband  had  been  warn- 
ed, and  nothing  she  could  say  would  add  to 
his  Information.  Had  she  attempted  to  use 
physical  force  It  would  only  have  embar- 
rassed him  in  his  efforts  to  stop  the  ma- 
chine. He  Immediately  took  measures  to  do 
so,  and  succeeded  Just  in  time  to  put  the 
front  of  it  in  the  way  of  the  projecting  pilot 
of  the  locomotive.  There  is  no  evidence  of 
negligence  in  falling  to  make  every  reason- 
able effort  to  stop  the  machine  from  the 
time  Mr.  Ward  says  the  train  first  came  In 
sight  Had  there  been  such  negligence  the 
plaintiff  would  not  have  been  responsible, 
for  no  way  is  suggested  in  whldt  she  could 
have  assisted. 

The  appellants  say  that  this  story  as  told 
by  the  oocupaats  of  the  automobile  is  not 
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true  because  there  Is  owwhelmlng  evidence, 
to  the  nature  of  which  we  have  already  re- 
ferred, which  proves  that  from  the  south 
side  of  this  comfleld  the  occupants  of  the 
automobile  could  have  seen  the  train  at  all 
points  between  the  crossing  and  a  curve 
1700-odd  feet  away.  This  sweeping  -  charge 
is  brushed  away  by  the  appellants  them- 
selves. The  same  duty  rested  upon  them  to 
keep  a  lookout  at  this  crossing  so  as  to  pre- 
vent injury  to  those  whom  they  had  failed 
to  warn  by  the  whistle  or  bell,  as  rested  up- 
on the  driver  of  the  automobile  and  his  wife 
and  their  guests  to  protect  themselves  against 
this  neglect.  It  was  the  peculiar  duty  of 
the  fireman  to  represent  appellants  in  keep- 
ing this  lookout,  for  the  automobile  was 
approaching  the  crossing  from  the  left  side 
of  the  track  which  was  bis  station  for  that 
purpose.  He  says  in  his  testimony  for  de- 
fendants that  be  sat  tn  his  place  keeping 
watcb  through  his  window  toward  the  front 
all  the  time,  and  that  the  automobile  came 
tn  sight  when  he  was  from  150  to  200  feet 
from  the  crossing,  where  the  attempt  to  stop 
the  train  began.  This  agrees  exactly  with 
the  statement  of  Mr.  Ward  who  was  the 
only  person  in  the  automobile  In  position  to 
look  out  and  competent  to  testify,  so  that 
both  parties  have  proven  this  fact  by  the 
very  best  evidence  available.- 

It  Is  not  necessary  to  decide  at  this  time 
whether  or  not  there  was  any  evidence  from 
which  the  Jury  might  find  that  plaintiff  was 
guilty  of  negligence  in  not  warning  her  hus- 
band, who  was  in  a  much  better  position 
to  see  for  himself,  of  the  approach  of  the 
train  before  he  was  warned  by  Mr.  Ward. 
We  only  hold  that  the  evidence  amply  tras- 
tains  the  exercise  by  the  court  of  its  discre- 
tion to  grant  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  weight  of  the 
evidence.  The  order  is  therefore  affirmed, 
and  the  cause  remanded  to  the  circuit  court 
for  farther  proceedings  In  accordance  with 
tbls  opinion. 

RAILBT,  O.,  not  sitting. 

PER  CTTRIAM.  The  fi>regoing  opinion  of 
BROWN,  G.,  la  adopted  as  the  opinion  of 
the  court  All  concur,  except  WOODSON, 
J.,  not  Bitting. 


8WEARENGIN  et  al.  v.  STAFFORD  et  al. 
(No.  17712.) 

(Supreme  Court  of  Missonrt,  Division  No.  2. 

July  5,  1916.) 
1.  Advkbse  Possession  «=962(3)  —  RmrniNO 

AOAIITBT    ReKAINUEB. 

Adverse  possession  of  land  In  which  a  widow 
bad  a  homestead  estate  coald  not  run  against 
the  remainder,  vested  in  the  heirs  of  the  wid- 
ow's deceased  hasband. 

(Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
MMion,  C^t  Dig.  f{  329-332;    Dec.  Dig.  €=» 


2.  Adverse  Pobsessioit  «£s>«2(3)  —  Aoainst 
Widow— Right  of  Qcakantinb. 
A  widow's  right  of  quarantine  in  her  hus- 
band's real  estate  prevented  the  running  of  the 
statute  of  limitations  against  hia  heirs  until  her 
dower  should  be  assigned. 

[Ed.  Note. — For  other  cases,  see  Adverse  Po«» 
session.  Cent  Dig.  $|  329-332;  Dec.  Dig.  «=> 
«2(3).] 

8.  FiaAUDS,  Statute  o»  «=»129(5)— Contbaot 
FOB  Saud  op  Land  — Pabt  Peb/obmance  — 
Patment  of  Pbick. 
Payment  of  the  purchase  money  for  land  in 
whole  or  in  part,  without  anything  further  be- 
ing done  under  the  oral  contract  of  sale,  will  not 
take  it  out  of  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Century  Dig.  i  311;  Decennial  Dig.  «s» 
129<5).] 

4.  Fbauds,  Statute  of  «=9l29(6)  —  Saus  of 
Land— TXANBFEB  of  Ghatixi.  ih  Payment. 
The  fact  that  land  was  paid  for  by  the  trans- 
fer of  a  mare  did  not  alter  the  rule  that  payment 
of  _  the  price  in  whole  or  in  part  without  any- 
thing farther  being  done  onder  the  oral  con- 
tract of  sale,  does  not  take  it  out  of  the  statute 
of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute ot,  Oentnry  Dig.  i  811:  Decennial  Dig.  9=» 
128(6).] 

fi.  Fbaotm,  STATun  OF  «a>129(S)  —  Salb  of 

liAND— Chanob  in  FosasBsiON. 
Where  nothing  more  is  shown  than  an  oral 
contract  for  the  sale  of  land  bv  a  remainderman 
to  a  life  tenant,  payment  of  the  price,  and  pos- 
session in  the  life  tenant  audi  posseisioa  will 
be  referred  to  the  life  tenancy,  and  not  to  the 
contract  of  sale.  In  reference  to  taking  the  case 
out  of  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Oentnry  Dig.  |  811:  J^ennial  Dig.  «s» 
12»(8). J 

Appeal  from  (Mrcult  Court  Douglas  Coun- 
ty;   John  T.  Moore,  Judge. 

Action  by  John  T.  Swearengln  and  others 
against  Ellsha  O.  Stafford  and  others.  From 
a  judgment  for  plaintiffs,  defendants  appeal. 
Judgment  affirmed  In  part  and  reversed  in 
part,  and  cause  remanded,  with  directions. 

This  Is  a  proceeding  to  quiet  title  to  real 
estate  In  which  the  plaintiffs  had  judgment, 
and  the  defendants  have  api)ealed.  The  land 
in  controversy  consists  of  160  acres  worth, 
about  ^  an  acre.  It  was  patented  to  E.  W. 
Stafford  In  1876,  and  constituted  his  home- 
stead at  the  time  of  bis  death  lu  1876,  as  be 
at  that  time  resided  with  bis  wife  and  eight 
children  on  the  land.  Two  years  after  his 
death  the  widow  married  H.  E.  Swearengln, 
now  deceased,  by  whom  she  had  two  chil- 
dren. She  and  those  two  children  are  the 
plaintiffs  herein.  The  defendants  Elisha  G. 
Stafford  and  Loberta  I.  Mercer  are  children 
of  E.  W.  Stafford.  Defendants  WiUiam  I. 
Stafford  and  Charles  H.  Stafford  are  grand- 
children of  said  E.  W.  Stafford  by  a  deceased 
daughter,  who  married  a  Stafford.  The  peti- 
tion alleges  title  In  plaintiffs  by  30  years' 
adverse  possession,  and  also  alleges  that  E. 
W.  Stafford,  the  patentee,  had  in  his  life- 
time conveyed  said  land  to  said  H.  E.  Swear- 
engln  and   that  the   defendants   Elisha   O. 
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Stafford  and  Loberta  I.  Mercer  and  the  motb-] 
er  of  the  other  two  defendants  sold  all  their 
Interest  In  said  land  to  said  H.  E.  Swear- 
engin,  and  that  said  Loberta  I.  Mercer  made 
him  a  deed  of  conveyance  of  her  Interest  In 
the  land,  which  was  never  recorded,  but  was 
lost  or  destroyed,  and  that  said  Elisha  O. 
Stafford  and  the  deceased  mother  of  the  oth- 
er two  defendants  had  never  made  a  deed  of 
conveyance  of  their  interest  In  the  land.  The 
petition  does  not  allege  when  or  for  what 
consideration  those  parties  sold  the  land  as 
alleged,  nor  does  it  allege  that  any  considera- 
tion was  paid  or  agreed  to  be  paid  to  them. 
The  answer  denies  that  the  defendants,  or 
that  any  one  under  whom  they  claimed,  ever 
conveyed  or  agreed  to  convey  the  land  as 
alleged  In  the  petition.  It  also  denies  that 
the  plaintiffs  and  those  under  whom  they 
dalm  have  bad  adverse  possession  of  the 
land,  and  alleges  that  the  plaintiff  Margaret 
M.  Swearengin  Is  entitled  to  dower  In  said 
land  as  the  widow  of  E.  W.  Stafford,  and  is 
entitled  to  the  possession  of  the  whole  of  said 
land  until  her  dower  la  assigned.  The  an- 
swer prays  that  the  court  adjudge  and  de- 
clare the  Interests  of  the  defendants  in  said 
land. 

The  evidence  shows  that  Loberta  L  Mercer 
and  her  husband  made  a  deed  of  conveyance 
of  her  Interest  in  the  land  to  H.  E.  Swearen- 
gin, and  that  such  deed  was  lost  or  destroyed 
without  being  recorded.  The  plaintiff  Mar- 
garet M.  Swearengin  testified  that  her  last 
husband  purchased  the  Interest  of  the  mother 
of  the  defendants  William  I.  Stafford  and 
Charles  H.  StatFord  about  22  years  before  the 
trial,  but  that  she  died  without  having  made 
a  deed.  She  stated  that  she  did  not  know 
how  much  was  paid  the  daughter  for  the 
land.  The  defendant  EUsha  G.  Stafford 
admitted  on  the  stand  that  be  got  a  mare 
from  his  stepfather  for  his  Interest  in  the 
land,  but  testified  tliat  be  was  a  minor  at 
the  time ;  that  he  had  never  made  any  deed ; 
that  his  stepfather  owed  him  for  200  bushels 
of  com,  and  that  he  told.  Mr.  Swearengin 
that  when  he  was  paid  for  the  corn  he  would 
pay  for  the  mare.  The  evidence  does  not 
show  that  the  alleged  contracts  of  sale  men- 
tioned In  the  petition  were  made  In  writing. 
After  the  marriage  of  the  widow  to  H.  E. 
Swearengin  they  lived  on  the  land  in  con- 
troversy until  his  death,  a  few  years  before 
the  Institution  of  the  suit,  except  that  they 
lived  apart  a  few  years  before  the  death  of 
Swearengin,  she  going  to  the  home  of  a  rela- 
tive. 

There  was  no  evidence  that  E.  W.  Stafford 
ever  conveyed  the  land  to  any  one ;  but  the 
trial  court  by  Its  decree  found  that  he  con- 
veyed it  In  his  lifetime  to  H.  E.  Swearengin. 
The  decree  also  found  that  all  the  defen'dants 
had  sold  their  Interests  In  said  land  to  H.  E. 
Swearengin,  and  that  the  plaintiffs  and  those 
under  whom  they  claimed  had  held  adverse 
possession  thereof  for  30  consecutive  years. 


and  had  acquired  the  title  to  tbe  land  by  ad- 
verse possession. 

Fred  Stewart,  of  Ava,  and  Q.  A.  Watson,  of 
Springfield,  for  appellants. 

EOY,  C.  (after  stating  the  facts  as  above). 
We  shall  not  discuss  tbe  question  of  the  suf- 
ficiency of  the  pleadings,  but  will  go  at  once 
to  the  merits. 

[1,  2]  I.  No  title  by  adverse  possession  has 
been  acquired  against  the  defendants.  Un- 
der the  act  of  the  Legislature  (Laws  1875,  p. 
60,  {  1)  on  the  death  of  B.  W.  Stafford,  the 
homestead  vested  in  tbe  widow  and  minor 
children  during  her  widowhood  and  their  mi- 
nority. The  remainder,  subject  to  those  par- 
ticular estates,  vested  In  tbe  heirs  of  E.  W. 
Stafford.  Of  course  adverse  possession  could 
not  run  against  such  remainder  during  the 
homestead  estate  of  the  widow.  Roberts  v. 
Thomason,  174  Mo.  378,  74  S.  W.  624;  Med- 
dis  V.  Kenney,  176  Mo.  200,  75  S.  W.  633,  98 
Am.  St.  Rep.  436.  The  widow's  rl^t  of 
quarantine  also  prevented  the  running  of  tbe 
statute  of  limitations  against  the  heirs  until 
her  dower  should  be  assigned.  Brown  v. 
Moore,  74  Mo.  633;  Moran  v.  Stewart,  246 
Mo.  462.  151  S.  W.  439;  Shoultz  v.  Lee,  260 
Mo.  719,  168  S.  W.  1146. 

II.  The  finding  of  the  trial  court  that  E.  W. 
Stafford  had  conveyed  the  land  to  H.  E. 
Swearengin  was  error,  for  the  reason  that 
there  is  no  evidence  to  support  it 

III.  Tbe  finding  of  tbe  trial  court  that 
Loberta  I.  Mercer  bail  conveyed  her  interest 
In  the  land  by  deed  which  was  lost,  but  never 
recorded.  Is  supported  by  the  evidence,  and 
was  for  that  reason  properly  made. 

[3]  IV.  There  was  no  sufficient  part  per- 
formance to  talce  the  oral  contracts  out  of  the 
statute  of  frauds.  Payment  of  the  purchase 
money  in  whole  or  In  part,  without  anything 
further  being  done  under  the  contracts,  will 
not  remove  the  statute.  6  Pomeroy's  Eq.  { 
824 ;  2  Story's  Eq.  |  760 ;  Fry's  Specific  Per. 
(5th  Ed.)  f  613  et  seq. ;  Charpiot  v.  Slgerson, 
25  Mo.  63 ;  Galway  v.  Shields,  66  Mo.  313,  27 
Am.  Rep.  351;  Purcell  v.  Miner,  4  Wait  613, 
18  L.  Ed.  435;  Neal  v.  Gregory,  19  Fla.  356; 
Blem  V.  Ray,  49  ^.  Va.  129,  38  S.  E.  530; 
McOarty  v.  May  (Tex.  Civ.  App.)  74  S.  W. 
804;  McMUlan  v.  McMillan,  77  S.  a  511, 
58  8.  B.  481;  Titus  v.  Taylor  (N.  J.  Ch.)  65 
Atl.  1003;  Cooper  t.  Colson,  66  N.  J.  Eq. 
328,  68  Atl.  837,  105  Am.  St  Rep.  660,  1 
Ann.  Oas.  997;  Brown  v.  Drew,  67  N.  H.  569, 
42  Atl.  177.  The  reason  for  the  rule  is  stated 
by  Fry,  supra,  as  follows: 

"The  best  explanation  of  this  doctrine  is  said 
by  Lord  Selbome  to  be  that  the  payment  of 
money  is  an  equivocal  act,  and  not  in  itself,  un- 
til tlie  connection  is  established  by  parol  tes- 
timony, indicative  of  a  contract  concerninK  land. 
But  other  grounds  for  this  decision  tiave  been 
alleged,  as  that  tiie  mention  of  part  payment  in 
the  seventeenth  section  of  the  statute  of  frauds, 
and  the  silence  in  that  respect  of  the  fourth  sec- 
tion must  be  taken  to  show  that  the  Legislature 
did   not  intend   tliat  part  payment  should    be 


Digitized  by 


Google 


Mo) 


BOWEiT  ▼.  MATLACK 


bindiofr  in  eas^  of  the  ntleof  laniSa,  and,  arain,' 
that  the  money  may  be  repaid,  and  that  both 
parties  will  then  be  in  the  situation  in  -which 
they  were  before  the  contract,  without  either 
party's  havinK  gained  any  inequitable  advantage 
over  the  other.  This  ia  a  case  where,  for  the 
act  done,  there  are  alternative  remedies,  one  by 
the  execution  of  the  contract,  and  the  other  by 
repayment,  and  the  election  to  put  the  other 
party  to  the  latter  remedy  is  no  fraud.  It  has 
been  truly  said  that  this  reasoning  overlooks 
the  possibility  of  an  insolvency  intervening  and 
preventing  the  repayment  of  the  purchase  mon- 
ey. Wliatever  be  the  true  grounds  of  the  doc- 
triae,  the  doctrine  itself  is  well  established." 

[4]  y.  The  defendant  Eilisba  O.  Stafford 
received  in  payment  for  his  Interest  In  the 
land  a  mare.  Tbe  question  arises  whether 
there  is  any  difference  between  such  a  pay- 
ment and  one  made  in  money.  In  Oooper  7. 
Colson,  66  N.  J.  Eq.  828,  58  Atl.  337,  105  Am. 
St.  Rep.  660, 1  Ann.  Cas.  997,  It  was  held  that 
payment  made  by  the  performance  of  serv- 
ices which  were  of  such  a  nature  that  com- 
pensation in  money  conld  be  made  therefor 
was  the  same  in  effect,  as  payment  in  money, 
and  that  tbe  rendition  of  such  services  did 
not  constltnte  snch  part  performance  as  would 
talce  the  case  out  of  the  statute.  Tbe  value 
of  a  mare  can  be  ascertained,  and  recovered 
in  a  suit  at  law,  so  that,  on  principle,  tbe 
effect  is  tbe  same  as  jf  the  payment  bad  been 
made  in  cash. 

[6]  VI.  H.  B.  Swearengin  and  bis  wife 
were  In  i>o8sessIon  of  the  land  at  the  time  of 
tbe  oral  contracts  of  sale  made  by  defend- 
ant Elisba  O.  Stafford  and  by  his  now  de- 
ceased Bister,  tbe  mother  of  the  two  defend- 
ants. That  possession  was  not  sufficient  to 
take  the  contracts  out  of  the  statute.  The 
po&sesslon  of  the  Swearenglns  Is  referable 
to  tbe  wife's  rights  of  quarantine  and  to  tbe 
bomestead.  Tbe  remaindermen  were  not  en- 
titled to  tbe  possession  of  tbe  land  until  the 
death  of  tbe  mother.  The  land  did  not  ex- 
ceed In  amount  or  in  value  tbe  statutory 
bnmestead.  We  are  not  now  deciding  that 
tliere  cannot  be  such  a  delivery  of  possession 
by  a  remahiderman  to  the  life  tenant  as  to 
take  an  oral  contract  of  sale  out  of  tbe  stat- 
ute. We  do  bold  that  where  nothing  more 
is  6bown  than  the  oral  contract,  the  payment, 
and  the  possession  of  tbe  life  tenant,  such 
possession  will  be  referred  to  the  life  ten- 
ancy and  not  to  the  oral  contract.  In  that 
respect  we  make  no  distinction  between  the 
life  tenant  and  her  husband.  In  Simmons  v. 
Headle,  94  Mo.  482,  7  S.  W.  20,  where  (me  in 
possession  of  land  made  an  oral  contract  of 
purchase  thereof,  and  paid  tbe  purchase  mon- 
ey, his  continued  possession  thereafter  was 
beld  to  refer  to  the  oral  contract  and  to  be 
a  sufficient  part  performance.  But  that  case 
was  expressly  overruled  in  Emmel  v.  Hayes, 
102  Mo.  186,  14  S.  W.  209,  11  L.  R.  A.  323, 
22  Am.  St  Bep.  769,  where  It  was  held  that 
mere  continuance  of  possession  is  not  suf- 
ficient, and  that  there  most  be  "a  change 
consisting  of  acts  done,  a  notorious  change 


which  itself  Indicates  that  Some  contract 
has  been  made  between  the  parties."  We 
refer  to  that  case  for  a  full  statement  of  tbe 
law  on  the  subject  It  holds  that  there  must 
be  some  act  done  beside  tbe  payment.  It  is 
that  act  which  constitutes  the  part  perform- 
ance necessary  to  take  the  oral  contract  out 
of  the  statute. 

Having  reached  the  foregoing  conclusions, 
we  deem  it  unnecessary  to  discuss  the  fact 
of  the  minority  of  the  defendant  Elisba  6. 
Stafford  at  tbe  time  be  made  tbe  oral  con- 
tract 

The  judgment  in  favor  of  the  plaintiffs 
and  against  tbe  defendant  I>)berta  I.  Mercer 
is  affirmed.  As  to  the  other  defendants  the 
judgment  is  reversed  and  tbe  cause  remand- 
ed, with  direction  to  the  trial  court  to  enter 
a  finding  and  decree  that  the  defendant 
EUsha  G.  Stafford  Is  vested  with  the  title 
to  an  undivided  one-eighth  of  said  land,  sub- 
ject to  the  life  estate  of  the  plaintiff  Mar- 
garet M.  Swearengin,  and  that  the  defend- 
ants WllUan*  J.  Stafford  and  Charles  H.  Staf- 
ford are  each  vested  with  the  title  fo  an  un- 
divided sixteenth  of  said  land,  subject  to 
said  life  estate. 

WILLIAMS,  C,  concurs. 

PEB  CURIAM.  Tbe  foregoing  opinion  of 
ROl,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


BOWEN  V.  MATLACK.     (No.  17696.)' 

(Supreme  Court  of  Missouri,  Division  No.  2. 

July  6,  1916.) 

1.  Nbw   TItiAL   <S=»125— Nbwlt   Disoovebed 
Evidence— Requirements. 

Application  for  new  trial  oo  the  ground  of 
newly  discovered  evidence  must  show,  among 
other  things,  that  the  evidence  has  come  to  the 
applicant's  knowledge  since  trial;  that  it  was 
not  owing  to  any  lack  of  dUige&ce  on  his  part 
that  it  did  not  come  sooner;  that  the  object  of 
the  testimony  is  not  merely  to  impeach  a  wit- 
ness; and  that  the  evidence  is  so  material  that 
it  will  probably  produce  a  different  result.    - 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  J§  254,  255;    Dec.  Dig.  <S=125.] 

2.  Fbaud    €=>27— Faue   Refbesbntaiions— 
Actionable  Chabacteb. 

Representation  by  the  seller  of  land  that  he 
had  caused  five  drill  holes  to  be  sunk,  that  each 
had  developed  a  large  body  of  high-grade  zinc 
ore  12  feet  in  thickness  at  a  level  of  from  (?2 
to  74  feet  from  the  surface,  running  from  10  to 
25  per  cent  pure  zinc,  and  that  he  had  further 
developed  the  ore  body  by  sinking  a  shaft  and 
exteniUng  drifts  which  proved  the  records  of 
tbe  drill  holes  to  have  been  correct,  were  ac- 
tionable if  false  and  relied  and  acted  upon  by 
the  party  to  whom  made. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §  8;    Dec.  Dig.  «=>27.] 

3.  Judgment  <S=»21— Tnconsistenot. 

The  transferee  of  lands  falsely  represented 
to  contain  zinc  ore  bodies  could  affirm  the  con- 
tract b,v  retaining  the  property,  and,  instead  of 
rescinding,  recover  tbe  damages  suffered  by  her 
in  consequence  of  the  fraud,   so  that   in  the 


43>Far  other  csMs  aee  «ame  topic  and  KET-NUMBBR  IB  all  Key-Numbertd  Dtsests  and  Indexes 


Digitized  by 


Google 


MO 


188  SOUTHWBSTBiRN  UEPOBTEB 


(Mo. 


fraudiileiit'  part;'!  rtiit  aealdtt  het  for  the  con- 
sideration for  the  transfer,  judgment  based  on  a 
finding  for  plaintiff  for  its  value  and  for  defend- 
ant for  the  damages  suflEered  by  her  was  not  in- 
consistent; a  party  defrauded  In  a  contract 
may  affirm  it  after  he  discovers  the  fraud  and 
recover  his  damages,  or  rescind  and  recover  back 
what  he  has   paid. 

FEd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  IS  7,  8;   Dec.  Dig.  «=>21.1 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty; David  H.  Blair,  Judge. 

Action  by  A.  B.  Bowen  against  Sara  B.  Mat- 
lack.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Judgment  affirmed. 

In  November,  1911,  plaintiff  filed  his  peti- 
tion In  the  circuit  court  of  Lawrence  coun- 
ty. Mo.,  praying  judgment  for  |4,000,  and 
alleging  that  In  consideration  of  the  trans- 
fer of  a  mining  lease  by  him  to  defendant 
she  Iiad  agreed  to  deliver  to  him  stock  of 
the  par  value  of  $4,000  in  a  corporation 
which  she  had  agreed  to  organize  for  the 
operation  of  the  aforesaid  lease  and  mining 
property,  jthat,  although  thereto  duly  re- 
quested,, defendant  had  refused  to  deliver 
such  stock,  or  to  convey  the  mining  lease  to 
the  proposed  corporation,  and  that  tlie  val- 
ue of  such  stock  was  $4,000. 

The  answer  was  a  general  d^iial  and 
counterclaim,  in  which  defendant  asked 
judgment  for  $80,000;  she  charging  that  at 
the  time  she  purchased  the  lease  the  plain- 
tiff made  certain  false  and  fraudulent  rep- 
resentations in  relation  thereto,  and  that 
she',  relying  thereon,  had  expended  large 
sums  of  money  in  prospecting,  developing 
and  operating  said  property. 

The  reply  was  a  general  denial,  coupled 
with  allegations  that  defendant  before  pur- 
chasing bad  made  full  investigation  of  the 
lease  and  property,  and  that  all  times  since 
said  transaction  she  had  retained  posses- 
sion of  the  property.  The  pleadings  and 
proof  also  disclose  that,  in  addition  to  the 
corporate  stock  which  defendant  bad  agreed 
to  deliver  to  plaintiff  she  had  paid  him  $5,- 
000  in  cash. 

A  trial  by  the  court  resulted  in  a  finding 
for  plaintiff  on  his  petition  in  the  sum  'of 
$400,  the  value  of  the  stock  agreed  to  be 
delivered,  and  a  finding  for  the  defendant  on 
her  counterrclalm  In  the  sum  of  $13,400. 
Thereupon  a  judgment  for  $13,000  was  ren- 
dered in  favor  of  the  defendant  Plaintiff 
appeals. 

The  questions  calling  for  our  decision  are 
of  such  nature  as  to  render  unnecessary  a 
complete  statement  of  the  facts.  Such  as 
are  deemed  material  will  be  referred  to  In 
the  opinion. 

Kelaey  &  Cameron,  of  Joplln,  and  John  L. 
McNatt,  of  Aurora;  for  appellant  White, 
Hackney  &  logons,  of  Kansas  City,  tor  re- 
spondent 

REVELLB,  J.  (after  stating  the  facts  as 
above).  I.  Appellant  asks  us  to  reverse  the 
judgment  assigning  as  reasons  therefor  the 


following:  (1)  Tlie  trial  court  erred  In  not 
granting  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence;  (?)  the  statements 
made  by  appellant  were  not  statements  of 
fact  but  mere  matters  of  opinion  and  consti- 
tute no  actionable  fraud;  (3)  the  judgment 
is  so  Inconsistent  that  same  cannot  stand. 

[1]  Treating  of  these  in  the  order  stated, 
the  first  is  ruled  against  appellant,  because 
we  have  uniformly  given  our  "most  cordial 
approval"  to  the  rule  that  the  application 
must  show,  among  other  things,  that  the 
evidence  has  come  to  the  applicant's  knowl- 
edge since  the  trial,  and  that  it  was  not 
owing  to  any  lack  of  diligence  on  his  part 
that  it  did  not  come  sooner,  that  the  object 
of  the  testimony  Is  not  merely  to  Impeach 
the  character  or  credit  of  a  witness,  and  that 
the  subsequently  discovered  evidence  is  so 
material  that  it  would  probably  produce  a 
different  result  if  the  new  trial  were  grant- 
ed. King  V.  Gilson,  206  Mo.  loc  cit  280,  104 
S.  W.  52,  and  cases  cited.  The  motion  here 
expressly  alleges,  and  the  affidavit  In  support 
thereof  discloses,  that  the  effect  of  the  newly 
discovered  evidence  would  tend  merely  and 
only  to  impeach  the  credit  and  character  of 
one  of  defendant's  vritnesses.  No  diligence 
whatever  to  discover  this  evidence  before  the 
trial  was  either  alleged  or  shown.  The  court 
without  the  aid  of  a  Jury  heard  and  deter- 
mined all  the  Issues  In  the  cause,  and  It 
bad  before  it  and,  no  doubt  duly  consid- 
ered, the  affidavit  of  new  evidence,  and  by 
Its  action  in  overruling  the  motion  It  af- 
firmatively declared  such  evidence  Insuffi- 
cient to  produce  a  different  result  With 
this  finding  we  shall  not  Interfere. 

[2]  II.  The  statements  relied  upon  as  the 
basis  of  this  action,  same  being  both  duly 
alleged  in  the  counterclaim  and  satisfacto- 
rily established  by  the  proof,  are  that: 

"The  nlnintiff  had  caused  to  be  sunk  on  said 
tract  a  Inrge  number  of  drill  holes,  to  wit,  five 
in  number,  and  that  each  of  said  drill  hole?  so 
drilled  by  the  plaintiff  on  said  20-acre  tract  had 
developed  and  opened  up  a  large  body  of  high- 
grado  zinc  ore  12  feet  in  tliicliness  at  a  level 
nmninR  from  62  feet  to  74  feet  from  the  sur- 
face, rnnninff  from  10  to  25  per  cent,  pure  zinc. 
*  •  *  And  that  plaintiff  had  further  develop- 
ed said  ore  body  by  sinking  a  shaft  on  one  of 
said  drill  holca  and  extending  drifts  therefrom, 
nnd  that  the  shaft  and  drifts  had  proved  that 
the  drill  records  of  said  drill  holes  had  been 
correct" 

It  Is  also  alleged  and  shown  that  plain- 
tiff had  in  fact  caused  to  be  sunk  divers 
drill  holes  on  the  tract  described,  and  had 
further  sunk  a  shaft  and  had  extended  there- 
from sundry  drifts,  and  by  reason  thereof 
had  become  and  was  thoroughly  familiar 
with  the  character  of  the  ground  and  of  the 
ore  bodies  and  lack  of  ore  bodies  therein,  and 
of  the  percentage  of  ore  which  they  contain- 
ed, while  the  defendant  was  unfamiliar  with 
either  the  character  of  said  ground  and  the 
ore  bodies  therein  or  with  the  nature  and 
extent  of  the  prospecting  which  had  thereto- 
fore been  done  on  said  property. 
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Wltb  the  allegations  and  proof  relative  to 
the  falsity  of  plaintiff's  statements  we  need 
not  concern  onrselTes,  since  this  question 
has  not  been  presented,  and  the  record  dis- 
closing that  both  the  allegations  and  the 
proof  are  snfflclent. 

In  support  of  his  contentlbn  appellant 
cites  Brown  v.  Mining  Co^  194  Mo.  681,  92 
S.  W.  099,  but  this  leaves  his  cause  "nought 
but  grief  and  pain,  for  promised  Joy."  In 
that  case  the  court  held  that  a  representa- 
tion that  the  land  showed  pay  ore  was  an 
expression  of  opinion,  it  observing  that  what 
one  man  might  think  was  pay  ore  another 
might  not  consider  worth  prospecting,  and 
that  whether  or  not  it  was  pay  ore  would 
depend  upon  such  a  variety  of  conditions 
and  circumstances  that  a  statement  in  re- 
lation thereto  could,  in  its  very  nature,  be 
only  an  opinion,  and  not  a  statement  of  fact. 
In  a  discussion  of  that  case  further  just 
distinctions  are  drawn,  the  court  saying 
that,  if  a  person  owning  land  should  repre- 
sent that  he  had  drilled  the  land,  and  that 
the  drilling  disclosed  that  the  drill  holes 
were  through  a  certain  qiiantity  of  ore,  and 
such  representations  were  false,  it  would  be 
actionable.  This  case  contains  a  review  of 
numerous  authorities  on  the  subject,  all  of 
which  clearly  sustain  the  proposition  that 
the  representations  here  alleged  and  proved 
are  actionable  if  false,  and  if  the  party  to 
whom  they  were  made  in  good  faith  relied 
and  acted  thereon.  To  the  same  effect  are 
Kendrlck  v.  Ryus.  225  Mo.  150,  123  S.  W. 
937,  135  Am.  St.  Hep.  585;  Perkins  v.  Rice, 
Lltt  Se9.  Cas.  (Ky.)  218.  12  Am.  Dec.  298; 
May  V.  Loomls,  140  N.  C.  350,  52  S.  E.  728; 
Burrows  v.  Wene  (N.  J.)  26  Atl.  890;  John- 
son V.  Withers.  9  CaL  App.  52,  98  Pac.  42; 
Mining  Co.  v.  Watrous,  61  Fed.  164,  9  C.  C. 
A.  415;  Arbuckle  v.  Blederman,  94  Ind.  168; 
Fishback  v.  Miller,  15  Nev.  428. 

[3]  III.  Appellant  contends  that  the  Judg- 
ment is  inconsistent.  In  that,  as  he  asserts, 
the  court  in  rendering  Judgment  for  him  on 
his  petition  found  that  the  contract  had  not 
been  secured  through  any  fraud  or  false 
statements,  and  yet  It  found  in  defendant's 
favor  on  her  counterclaim  which  was  predi- 
cated upon  his  alleged  fraud  and  deceit.  We 
do  not  umderstand  from  the  record  that  the 
trial  court  in  finding  for  plaintiff  on  his  pe- 
tition also  found  that  he  was  not  guilty  of 
the  fraud  which  the  counterclaim  imputed  to 
him,  but  that  under  the  facts  as  disclosed 
the  defendant  had  affirmed  the  contract  by 
retaining  the  property,  and.  Instead  of  re- 
sdndlng,  had  dected  to  stand  and  recover 
damages  suffered  by  her  In  conse<ruencei 
It  is  hornbook  law  that  a  party  defrauded 
la  a  contract  may  stand  by  It,  even  after 
he  discovers  the  fraud,  and  recover  damages 
resulting  therefrom,  or  he  may  rescind  the 
contract  and  recover  back  what  he  has  paid. 
Parker  v.  Marquis,  64  Mo.  38 ;  2  Kent's  Com. 


48 ;    Kendrlck  r.  Ryus,  225  Mo.  150,  123  S. 
W.  937,  135  Am.  St  Rep.  685. 

These  Issues  were  duly  and  timely  tender- 
ed by  the  pleadings  and  the  record  warrants 
the  JudgmeiU:,  which  should  be  and  is  af- 
firmed.   All  concur. 


STATE  ei  reL  HEINE  SAFBTI  BOILER 
CO.  V.  ROBERTSON  et  bL,  Judges  of  Spring- 
field Court  of  Appeals.     (No.  19866.) 

(Supreme  Court  of  Missoari.    In  Banc.    July  3, 
1916.) 

Courts  «=>91(2)— Apfbxiate  Cotjbts— Con- 
flict OF  Decisions. 
A  holding  of  the  Springfield  Court  of  Ap- 
peals that,  where  an  employer  ordered  its  serv- 
ant to  pass  a  bolt  into  a  metal  smokestack  un- 
der construction,  while  standing  on  an  opening 
in  the  stack  about  one-fourth  of  an  inch  in  thick- 
ness, with  knowledge  through  its  foreman  that  in 
15  or  20  minutes  a  platform,  which  would  afford 
the  servant  a  safe  place  of  work,  would  he  com- 
plete, it  was  a  question  of  fact  for  the  jury 
whether  the  employer  failed  to  observe  its  duty 
of  care  for  the  servant's  safety  and  subjected 
him  to  an  unnecessary  risk  hela  not  in  conflict 
with  previous  decisions  of  the  Supreme  Coui-t, 
and  to  afford  no  ground  for  writ  of  certiorari, 
though  the  Court  of  Appeals  may  have  gone  fur- 
ther than  such  decisions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S§  313,  326;  Dec.  Dig.  <S=»91(2).] 

Certiorari  by  the  State,  on  the  relation  of 
Heine  Safety  Boiler  Company,  a  corporation, 
against  William  R.  Robertson  and  others, 
Judges  of  the  Springfield  Court  of  Appeals  of 
the  State  of  Missouri,  to  quash  the  judgment 
in  the  case  of  Huskey  v.  Heine  Safety  Boil- 
er Company,  181  S.  W.  1041.  Writ  quashed, 
and  record  of  Court  of  Appeals  sustained. 

Sheppard  &  Sbeppard,  of  Poplar  Bluff,  for 
relator.    Abington  &  Phillips,  of  Poplur  Bluff, 

for  respondents. 

GRAVES,  J.  By  certiorari  it  is  sought  to 
quash  the  Judgment  of  the  Springfield  Court 
of  Appeals  in  the  case  of  Huskey  v.  Heine 
Safety  Boiler  Co.  The  case  has  been  twice 
In  the  Court  of  Appeals,  once  upon  the  ap- 
peal of  the  plaintiff  and  once  upon  the  ap- 
peal of  defendants.  The  first  time  (187  Mo. 
App.  488,  173  S.  W.  16)  the  court,  in  revers- 
ing and  remanding  the  cause,  from  a  $3,000 
judgment  for  plaintiff,  among  other  things 
said: 

"The  evidence  does  disclose  that  defendant's 
superintendent  had  ordered  the  foreman  (just  a 
few  moments  before  plaintiff  was  directed  to  go 
to  the  opening)  to  erect  a  platform  from  the 
outside  of  the  stack,  so  the  men  could  stand 
thereon  when  joining  the  pipes  to  the  stack  and 
attaching  the  angle  bars,  which  plaintiff  says 
were  to  be  honied  up  by  the  bolt  he  was  sent 
to  put  in,  and  that  some  of  the  employes  were 
directed  to  procure  the  boards  for  that  purpose. 
We  are  of  the  opinion  that  a  ground  for  liabil- 
ity might  be  established  if  it  appeared  that  the 
foreman,  knowing  that  a  platform  would  soon 
be  erected,  unnecessarily  sent  the  plaintiff  to 

Elace  the  bolt  in  the  hole  when  he  might  as  well 
ave  waited  only  a  short  time  and  by  waiting 
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wonld  not  have  subjected  plaintiff  to  unneces- 
Bary  hnzardous  risk.  Strother  v.  Kansas  City 
Milling  Co.  [261  Mo.  1]  169  S.  W.  loc  cit.  47. 
The  judgment  will  therefore  be  reversed,  and  the 
<:ause  remanded." 

Before  trial  the  petition  was  so  amended 
as  to  follow  the  suggestion  of  the  court.  Up- 
on retrial  the  circuit  court  sustained  a  de- 
murrer to  the  evidence,  and  from  this  Judg- 
ment the  second  appeal  was  talcen.  181  S. 
W.  1041.  The  Court  of  Appeals  again  re- 
versed and  remanded  the  cause,  and  It  Is 
this  opinion  and  judgment  we  are  aslced  to 
quash.  The  second  opinion  refers  to  the  first 
for  a  fuller  statement  of  facts.  The  first 
opinion,  by  this  reference.  In  so  far  as  the 
facts  are  concerned,  is  a  part  of  the  opinion 
now  being  challenged  under  our  writ  of  cer- 
tiorari. Going  to  the  first  opinion,  in  addi- 
tion to  the  fact  of  an  alleged  negligent  order, 
as  above  quoted  from  that  opinion,  supra,  we 
find  the  following  statement  of  facts: 

"The  evidence  discloses  that  plaintiff  was  in 
the  employ  of  the  defendant,  engaged  in  the  con- 
structicm  of  a  metal  smokestack,  and  had  been 
working  on  this  job  for  several  weeks.  The 
stack  had  been  completed  as  to  height,  which 
was  about  150  feet.  There  remained  to  be 
done  the  joining  onto  the  stack  of  the  pipes 
which  led  from  the  ttoiiers,  and  to  this  end 
there  had  been  left  an  opening  in  the  stack,  the 
bottom  of  which  was  about  16  feet  from  the 
ground.  The  stack  was  metal,  about  one-fourth 
of  an  inch  in  thickness.  The  opening  left  in 
the  stack,  from  which  plaintiff  slipped  and 
fell,  was  a  segment  of  the  stack  8  feet  in  height 
and  6  feet  in  width,  running  around ;  that  is, 
the  opening  took  up  about  one-third  of  the  cir- 
cumference. Around  the  edge  of  the  opening 
were  holes  left  to  rivet  or  fasten  the  pipes  onto 
the  stack.  During  the  time  the  stack  was  being 
constructed  a  circular  platform  had  been  used, 
which  re.sted  on  lugs  that  were  fastened  to  the 
inside  of  the  stack.  A  row  of  such  lugs  were 
left  in  the  stack,  and  these  rows  were  some  4 
feet  apart;  that  is,  as  the  stack  went  up  the 
platform  would  be  raised  from  time  to  time  until 
It  reached  the  top,  when  it  was  removed  and  let 
down  to  the  ground  on  the  outside  of  the  stack, 
on  a  block  and  tackle,  which  was  fastened  on  the 
south  side  of  the  stack,  and  by  ropes  let  down 
to  the  ground.  The  circular  platform  was  on 
the  ground,  and  plaintiff  knew  this  when  he 
went  to  put  the  bolt  in  the  hole.  He  testified, 
and  we  must  accept  it  as  true,  that  the  foreman 
oi-dered  him  to  go  up  to  this  opening  and  place 
a  bolt  in  one  of  the  holes  around  the  edge  on 
which  was  to  be  rigged  up  a  block  and  tackle 
with  which  would  be  drawn  up  some  angle  bars 
that  were  to  be  used  when  they  were  ready  to 
fasten  the  pipes  to  the  stack.  He  obeyed  this 
order,  and  went  up  to  the  opening  by  means  of 
the  block  and  tackle  which  hung  to  the  ground 
from  the  top  of  the  stack  on  the  south  side. 
He  was  aided  in  pulling  himself  up  by  one  of 
the  workmen  on  the  ground,  who  was  ordered 
by  the  foreman  to  help  plaintiff.  When  he  had 
ascended  to  a  point  about  16  feet  from  the 
ground,  be  swung  himself  around  to  the  north 
side  of  the  stack,  where  he  left  his  seat  on  the 
rope  and  stood  either  on  the  iron  edge  of  the 
opening  or  on  the  top  of  the  boiler  room  roof, 
which  extended  to  within  a  foot  of  the  stack. 
While  there,  the  foreman  threw  him  a  bolt  to  be 
used.  Plaintiff  then  placed  one  foot  on  the 
iron  edge  of  the  stack  (one-fourth  of  an  inch  in 
thickness),  which  was  the  l>ottom  on  the  open- 
ing, and  placed  his  other  foot  about  2  feet  high- 
er up  on  the  inside  of  the  stack,  resting  it  on 
one  of  the  iron  lugs  which  had  been  used  to  rest 
the  platform  on  while  the  stack  was  being  erect- 


ed. Standing  in  this  position,  lie  attempted  to 
reach  8  feet  to  the  top  of  the  opening  and  place 
the  bolt  in  a  hole,  when  his  foot  slipped,  and  be 
fell  to  the  ground,  injuring  one  of  his  legs. 

"The  evidence  is  not  at  all  certain  that  the 
circular  platform  could  have  been  used  at  that 
place  as  a  support  for  plaintiff  to  stand  upon  in 
placing  the  bolt  in  the  hole,  because  the  lugs 
on  which  it  must  have  rested  were  not  on  a  level 
with  the  bottom  of  the  opening  in  the  stack. 
The  one  on  which  he  placed  hia  foot  was  in  a 
row  some  2  feet  al>ove  the  bottom  of  the  open- 
ing, and  the  next  row  below  was  several  feet 
lower  than  the  bottom  of  the  opening  from 
which  plaintiff  could  not  possibly  have  reached 
the  hole  he  was  to  place  the  bolt  in.  In  this 
connection,  plaintiff  does  not  say  that  the  fore- 
man particularized  which  one  of  the  holes  was 
to  be  used.  The  evidence  leaves  it  doubtful 
whether  the  row  on  which  he  placed  hia  foot 
could  have  been  used,  because  at  least  one- 
third  of  the  circumference  of  the  stack  at  that 
place  was  left  open,  leaving  no  support  whatever 
under  the  platform  for  one-third  of  its  circum- 
ference, and  this  too  at  the  very  place  the 
weight  of  one  standing  thereon  would  have 
been.  The  evidence  and  the  physical  facts  show 
that  the  platform,  owing  to  its  diameter,  could 
not  have  been  placed  through  the  arc  of  the 
stack  without  reducing  its  size  to  such  an  extent 
that  it  would  not,  when  so  reduced,  have  rested 
on  the  lugs.  Again,  owing  to  the  necessary 
size,  shape,  and  weight  of  this  platform,  it 
would  probably  be  attended  with  more  danp;er 
to  the  men  putting  it  up  than  attended  the  sim- 
ple insertion  of  a  bolt  from  the  same  place  with- 
out the  aid  of  any  platform.  Plaintiff's  special 
charge  of  negligence  must  therefore  fail  because 
his  testimony  in  connection  with  the  physical 
facts  fails  to  show  with  sufficient  certainty  that 
it  was  possible  for  defendant  to  have  used  the 
circular  platform  at  all." 

In  the  opinion  before  us  it  is  said: 
"When  the  cause  was  here  before  we  reversed 
the  judgment,  because  the  case  had  been  tried 
on  the  theory  that  it  was  the  duty  of  the  defend- 
ant to  furnish  a  platform  on  which  the  plaintiff 
could  have  stood  in  simply  putting  a  bolt  in  a 
hole  some  16  feet  above  the  ground  in  the  side 
of  a  metal  smokestack,  as  it  ai^eared  from  the 
evidence  at  that  trial  that  it  was  but  a  tem- 
porary employment,  done  in  the  course  of  the 
construction  of  the  stack,  that  the  safe  place 
rule  did  not  apply,  and  that  the  facts  brought 
that  trial  within  one  of  the  exceptions  to  such 
rule.  It  did  appear,  however,  in  the  former 
record  before  us,  that  there  was  evidence  tend- 
ing to  show  that  the  defendant  had  ordered  a 
platform  to  be  built  at  this  particular  place  for 
the  purpose  of  furnishing  a  place  for  workmen 
to  stand  while  fastening  the  angle  bars  and 
hood  leading  from  the  boiler  room  onto  iliis 
smokestack,  and  that  this  platform  would  have 
been  completed  within  a  short  time,  and  that 
it  was  not  necessary  that  the  isolated  task  of 
putting  the  bolt  in  the  hole  at  the  time  the 
plaintiff  was  ordered  to  do  so  should  have  been 
performed  at  the  time  the  plaintiff  was  ordered 
to  do  it ;  and  upon  this  evidence  we  reversed  the 
judgment  and  remanded  the  cause  to  be  tried 
(as  will  be  seen  by  the  last  paragraph  in  our 
opinion),  on  the  theory  that  it  tlie  defendant 
sent  the  plaintiff  unnecessarily  into  a  dangerous 
and  hazardous  place  when  by.  waiting  a  very 
short  time  a  platform  would  have  been  erected 
which  would  have  made  the  employment  of  put- 
ting the  bolt  in  the  hole  practically  without 
danger,  then  it  would  be  a  question  for  the  ju- 
ry to  determine  whether  a  reasonably  prudent 
and  careful  master  would,  under  the  circum- 
stances, have  ordered  the  plaintiff  to  do  what 
he  did  do  at  the  time  he  did  it. 

"In  the  trial  from  which  this  appeal  resulted 
the  fact  is  brought  out  by  piaintiff's  evidence 
that,  when  the  defendant's  foreman  ordered  him 
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to  place  this  bolt  in  the  hole,  the  plaintiff  did 
not  know  that  a  platform  would  soon  be  erected 
in  the  opening  on  which  be  could  stand  and  do 
this  taslc,  but  that  the  foreman  knew  that  the 

Slatform  would  be  built,  and  knew  that  within 
5  or  20  minutes  such  platform  would  be  con- 
structed. The  testimony  of  the  plaintiif  docs 
not  tend  to  show  that  the  bolt  was  placed  in 
this  holo  for  the  purpose  of  constructins  the 
platform,  but  was  merely  put  there  on  which  to 
laaten  a  block  and  tackle  with  which  the  angle 
bars  would  be  drawn  up.  The  evidence  further 
discloses  that  that  very  afternoon  the  platform 
was    completed,   and    that   the   hole  in    which 

Elaintiff  was  attempting  to  put  the  bolt  when 
e  slipped  and  fell  was  bat  8  feet  from  the 
bottom  of  the  main  opening  in  the  stack,  and 
that  he  had  one  foot  on  the  iron  rim  of  the 
stack  at  the  time  he  fdl,  from  which  it  clearly 
appears  that,  had  he  waited  to  perform  this 
task  until  after  the  platform  was  constructed, 
he  could  have  stood  on  the  platform  and  done 
what  he  says  he  was  sent  to  do  by  the  fore- 
man. The  foreman  testified:  'Q.  Hanging  this 
contraption  to  raise  the  angle  bars  up  to  the 
big  opening  in  the  stack  could  have  been  done 
as  well  after  the  platform  was  built  as  before, 
could  it  not?  A.  That  was  the  best  to  do  to 
build  the  platform  first.' 

"There  is  a  clear  conflict  in  the  testimony  of 
the  plaintiff  and  his  witness  Allen,  who  was  the 
foreman,  as  to  the  order  actually  given.  Allen 
dmicB  that  he  ordered  the  plaintiS  to  put  the 
bolt  in  the  hole,  but  the  plaintiff  testifies  that  the 
foreman  did  order  him  to  do  it,  and  Allen  himself 
admits  that  before  plaintiff  stepped  onto  the 
rim  of  the  opening  in  the  stack,  he  knew  that 
plaintiff  was  g(rfng  to  go  place  the  bolt  in  the 
hole,  because  plaintiff  had  called  for  a  bolt,  and 
the  foreman  was  there  when  it  was  thrown  up 
to  him,  and  at  that  time  plaintiff  was  standing 
on  the  roof  of  the  engine  room,  which  was  sit- 
uated about  1  foot  north  and  several  inches 
bdow  the  bottom  of  the  opening  in  the  stack." 

The  court  clearly  draws  the  distinction  be- 
tween the  petition  at  time  of  first  trial  and 
the  ipetltion  at  time  of  last  trial  thus: 

"In  the  former  trial  the  master  was  chared 
with  failing  to  provide  a  platform  on  which 
plaintiff  could  stand  to  do  this  isolated  task. 
In  the  present  case  the  charge  is,  not  a  failure 
to  provide  a  platform,  but  in  giving  an  order 
which  subjectM  the  servant  to  an  unnecessarily 
hazanlons  risk,  in  the  light  of  the  fact  that  the 
master  knew  a  platform  would  soon  be  erected 
at  the  place." 

It  win  be  noticed  that  the  negligence  relied 
upon  In  the  last  trial  was  an  alleged  negli- 
gent order  from  the  foreman,  or  vice  princi- 
pal. The  rule  of  law  Is  thus  stated  by  the 
Court  of  Appeals: 

"The  well-known  rule  is  stated  in  Labatt's 
M.iRter  and  Servant  (2d  Ed.)  vol.  3,  S  906,  p. 
2403:  'The  decree  of  care  required  of  an  em- 
ployer in  protecting  his  employes  from  injury 
U  the  adoption  of  all  reasonable  means  and  pre- 
cautions to  provide  for  the  safety  of  his  servants 
while  in  the  performanoe  of  their  work.' 

"It  ma^  be  stated  that  it  is  the  duty  that  the 
law  requires  of  the  master  to  use  all  reasonable 
means  and  precautions  against  injuring  a  serv- 
ant which  ordinary  prudence  and  foresight,  in 
Ihe  light  of  the  existing  knowledge  of  conditions, 
dictates.  This  has  reference,  not  onlv  to  a 
safe  place  on  which  to  work  and  the  kind  of  ap- 
pliances furnished,  but  as  well  to  the  require- 
ments, demands,  and  orders  issued  to  servants 
from  time  to  time  in  the  process  of  the  work. 

"The  liability  of  the  master  is  measured  by 
his  knowledge,  either  actual  or  constructive,  of 
the  SDrronnding  facts  and  circumstances,  and 
in  determining  whether  the  master  is  negligent, 
oottrts  do  not  take  into  consideratioa  what  the 


servant  knew,  or  what  the  servant  did,  or  what 
the  servant  might  have  done.  A  master,  found 
negligent,  might  be  relieved  of  his  n^ligence 
for  some  act,  conduct,  or  knowledge  of  the  serv- 
ant, but  this  would  in  no  wise  make  the  master's 
neglieait  act  any  the  less  negligent. 

We  have  in  this  case  an  act  which,  if  order- 
ed to  be  done  in  the  light  of  certain  circum- 
s^nces  and  conditions,  would  not  be  an  act  of 
negligence,  while  if  the  same  act  were  ordered 
to  be  done  in  the  light  of  other  facts  and  cir- 
cumstances, it  might  amount  to  negligence. 
For  instance,  if  the  master  merely  desired  this 
bolt  placed  in  the  hole,  and  there  was  to  be  no 
other  work  done,  it  being  a  merely  isolated 
temporary  task,  then,  as  the  authorities  cited 
in  our  former  opinion  show,  ordinary  care  and 
prudence  does  not  require  that  the  master  make 
the  place  safe  within  which  this  task  must  be 
performed.  But  the  facts  in  this  record  show 
that  the  same  act,  so  far 'as  the  servant  was 
concerned,  was  ordered  to  be  done  by  the  mas- 
ter, who  knew  that  to  perform  it  would  subject 
the  servant  to  hazards  and  risks  which  he  would 
not  be  subjected  to  by  waiting  some  15  or  20 
minutes,  and  which  isolated  task  did  not  have 
to  be  done,  and  which  task  the  foreman  says 
would  best  be  done  by  waiting  until  the  plat- 
form was  completed.  Under  these  circumstanc- 
es, the  master  B  duty  is  to  be  measured  by  what 
an  ordinary,  prudent  man  would  have  undertak- 
en to  do,  knowing  the  place  within  such  a  short 
time  would  be  comparatively  safe,  and  would 
not  subject  the  servant  sent  to  put  the  bolt  in 
the  hole  to  an  unnecessary  hazard." 

The  question  is,  Does  this  doctrine  of  law 
conflict  with  the  rulings  of  this  court?  In 
the  first  opinion  the  court  had  held  that  the 
facts  of  the  case  made  It  fall  under  the  ex- 
ception to  the  rule  of  a  safe  place  In  which 
to  work,  rather  than  under  the  rule.  To  that 
holding  the  opinion  before  ua  adheres,  but 
bottoms  plaintiff's  right  to  have  the  jnry  pass 
upon  his  case  on  the  single  idea  that  it  was 
for  the  jury  to  say  whether  or  not  the  mas- 
ter was  negligent  in  directing  the  plaintiff 
to  put  In  the  bolt,  when  the  master  knew 
that  within  a  few  minutes  a  platform  was  to 
be  erected  from  which  the  work  could  have 
been  safely  done.  The  question  presented  Is 
a  very  nice  one,  and  Is  clean-cut. 

I.  To  determine  the  question  of  conflict  or 
no  conflict  it  is  first  necessary  to  get  clearly 
the  ruling  of  the  Court  of  Appeals.  In  the 
first  opinion,  bottomed  upon  the  negligence  in 
the  petition,  as  it  then  stood,  the  court  held 
that  plaintiff's  position  (charged  in  the  peti- 
tion) that  he  was  not  furnished  with  a  rea- 
sonably safe  place  In  which  to  work  could 
not  be  sustained,  l>ecause  the  facts  In  the 
case  brought  his  case  within  the  e.xception  to 
the  rule  of  a  safe  place.  To  illustrate  their 
views  the  court  in  such  first  opinion  quoted 
from  Zeigenmeyer  t.  Goetz  Lime  &  Cement 
Co.,  113  Mo.  App.  loc.  dt  336,  88  S.  W.  141, 
the  following: 

"To  f<Jlow  the  question  still  further,  we  find 
the  rule  of  safe  place  is  not  applicable  to  every 
state  of  facts,  nor  is  the  nrinciple  of  safe  place 
pertinent  in  every  case  that  may  arise  out  of 
the  multiplicity  of  employments  and  diversity  of 
risks  encountered.  It  has  one  well  defined  and 
thoroughly  established  exception.  It  is  that  the 
master  is  not  ret^uired  to  furnish  his  servant  a 
safe  place  in  which  to  work  where  the  danger ' 
is  temporary  [or  transitory]  only,  and  when  it 
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from  the  hazarcl  and  progress  of  the  work 
itself  and  is  known  to  the  servant." 

At  that  time  the  court  eliminated  other 
questions  In  the  case,  because  It  had  reached 
the  conclusion  that  the  negligence  pleaded  by 
the  plaintiff  was  not  sustained  by  the  proof. 
It  then  said: 

"The  evidence  disclosea  that  plaintiff  was  in 
the  employ  of  the  defendant,  engaged  In  the 
construction  of  a  metal  smokestack,  and  had 
been  working  on  this  job  for  several  weeks.  The 
stack  had  been  completed  as  to  height,  which 
was  about  150  feet.  There  remained  to  be  done 
the  joining  onto  the  stack  of  the  pipes  which 
led  from  the  boilers,  and  to  this  end  there 
had  been  left  an  opening  in  the  stack  the  bottom 
of  which  was  about  16  feet  from  the  ground. 
The  stack  was  metal,  about  one-fourth  of  au 
inch  in  thickness.  The  opening  left  in  the  stack, 
from  which  plaintifE  slipped  and  fdl,  was  a  seg- 
ment of  the  stack  8  feet  in  height  and  6  feet 
in  width,  running  around ;  that  Is,  the  opening 
took  up  about  one-third  of  the  circumference. 
Around  the  edge  of  the  opening  were  holes  left 
to  rivet  or  fasten  the  pipes  onto  the  stack.  Dur- 
ing  the  time  the  stack  was  being  constructed  a 
circular  platform  bad  been  used  which  rested 
on  lugs  that  were  fastened  to  the  inside  of  the 
stack.  A  row  of  such  lugs  were  left  in  the 
stack,  and  these  rows  were  some  4  feet  apart ; 
that  is,  as  the  stack  went  up  the  platform 
would  raise  from  time  to  time  until  it  reached 
the  top,  when  it  was  removed  and  let  down  to 
the  ground  on  the  outside  of  the  stack,  on  a 
block  and  tackle  which  was  fastened  on  the 
south  side  of  the  stack,  and  by  ropes  let  down 
to  the  ground.  The  circular  platform  wos  on 
the  ground,  and  plaintiff  knew  this  when  he 
went  to  put  the  bolt  in  the  hcde.  He  testified, 
and  we  must  accept  it  as  true,  that  the  foreman 
ordered  him  to  go  up  to  this  opening  and  place 
a  bolt  in  one  of  the  holes  around  the  edge,  on 
which  was  to  be  rigged  up  a  block  and  tackle 
with  which  would  be  drawn  up  some  angle  bars 
that  were  to  be  used  when  they  were  ready  to 
fasten  the  pipes  to  the  stack.  He  obeyed  this 
order,  and  went  up  to  the  opening  by  means  of 
the  block  and  tackle  which  hung  to  the  ground 
from  the  top  of  the  stack  on  the  south  side.  He 
was  aided  m  pulling  himself  up  by  one  of  the 
workmen  on  the  ground,  who  was  ordered  by  the 
foreman  to  help  plaintiff.  When  he  had  ascend- 
ed to  a  point  about  16  feet  from  the  ground, 
he  swung  himself  around  to  the  north  side  of 
the  stack,  where  he  left  his  seat  on  the  rope 
and  stood  either  on  the  iron  edge  of  the  ojtening 
or  on  the  toj)  of  the  boiler  room  roof,  which  ex- 
tended to  within  a  foot  of  the  stack.  Whilo 
there,  the  foreman  threw  him  a  bolt  to  be  used. 
Plaintiff  then  placed  one  foot  on  the  iron  edge 
of  the  stack  (one-fourth  of  an  inch  in  thick- 
ness), which  was  the  bottom  of  the  opening, 
and  placed  hia  other  foot  about  2  feet  higher  up 
on  the  inside  of  the  track,  resting  it  on  one  of 
the  iron  lugs  which  had  been  used  to  rest  the 

glatform  on  while  the  stack  was  being  erected, 
tending  in  this  position,  he  attempted  to  reach 
8  feet  to  the  top  of  the  opening  and  place  the 
bolt  in  a  hole,  when  his  foot  slipped,  and  he 
fell  to  the  ground,  injuring  one  of  his  legs. 

"The  evidence  is  not  at  all  certain  that  the 
circular  platform  could  have  been  used  at  that 
place  as  o  support  for  plaintiff  to  staud  upon 
in  placing  the  bolt  in  the  hole  because  the  lugs 
on  which  it  must  have  rested  were  not  on  a 
level  with  the  bottom  of  the  opening  in  the 
stack.  The  one  on  which  he  placed  his  feet  was 
in  a  row  some  2  feet  above  the  bottom  of  the 
opening,  and  the  next  row  below  was  several 
feet  lower  than  the  bottom  of  the  opening,  from 
which  plaintiff  could  not  possibly  have  reached 
the  h<de  he  was  to  place  the  bolt  in.  In  this 
connection,  plaintiff  does  not  say  that  the  fore- 
man particulariEed  which  one  of  the  holes  was 


to  be  used.  The  evidence  leaves  It  doubtful 
whether  the  row  on  which  he  placed  his  foot 
could  have  been  used,  because  at  least  one-third 
of  the  circumference  of  the  stack  at  that  place 
was  left  open,  leaving  no  support  whatever 
under  the  platform  for  one-third  of  its  dicum- 
ference,  and  this  too  at  the  very  place  the 
weight  of  one  standing  thereon  would  nave  been. 
The  evidence  and  the  physical  facts  show  that 
the  platform,  owing  to  its  diameter,  could  not 
have  been  placed  through  the  arc  of  the  stack 
without  reducing  its  size  to  such  an  extent  that 
it  would  not,  when  so  reduced,  have  rested  on 
the  lugs.  Again,  owing  to  the  necessary  size, 
shape,  and  weight  of  this  platform,  it  would 
probably  be  attended  with  more  danger  to  the 
men  putting  it  up  than  attended  the  simple  in- 
sertion of  a  bolt  from  the  same  place  without 
the  aid  of  any  platform.  Plaintiff's  special 
charge  of  negligence  must  therefore  fail  because 
his  testimony  in  connection  with  the  physical 
facts  ftuls  to  show  with  sufficient  certainty  that 
it  was  possible  for  defendant  to  have  used  the 
circular  platform  at  alL" 

But  whilst  the  court  reached  that  conclu- 
sion at  that  time.  It  was  further  of  opinion 
that  the  facts  shown  in  evidence  were  suffi- 
cient to  permit  a  recovery,  had  the  plaintiff's 
petition  charged  that  defendant  was  negli- 
gent in  ordering  plaintiff  to  do  the  work  at 
the  time  he  attempted  to  do  it,  when  defend- 
ant knew  that  within  20  minutes  there  would 
be  a  platform  constructed  from  which  the 
work  could  be  safely  done.  In  other  words, 
that  the  giving  of  the  order  to  do  the  work 
at  that  time,  under  the  circumstances  then 
known  to  defendant,  but  partly  unknown  to 
plaintiff  (plaintiff  having  no  knowledge  that 
a  platform  had  been  ordered,  and  would  be 
constructed  within  20  minutes),  was  negli- 
gence. 

The  cause  was  remanded,  with  the  sugges- 
tion to  plaintiff  to  amend  his  petition,  and 
such  was  dona  Upon  the  second  trial  the 
case  proceeded  npon  the  theory  that  the  giv- 
ing of  the  order  to  do  the  work  at  that  time 
was  negligence.  The  trial  court  held  that 
there  was  no  negligence  shown,  and  took  the 
case  trom  the  Jury.  The  Court  of  Appeals 
holds,  as  above  Indicated,  that  the  facts 
shown  were  sui*  that  the  question  of  negli- 
gent giving  of  the  drder  at  the  time  should 
have  been  submitted  to  the  Jury.  Does  this 
ruling  conflict  with  our  rulings? 

The  question  may  be  thus  stated:  It  may 
be  conceded  that  the  thing  to  be  done  would 
not  require  the  master  to  furnish  a  reason- 
ably safe  place  within  which  to  do  It,  yet 
II  the  master,  having  the  right  to  require 
the  servant  to  do  the  work  without  preparing 
a  reasonably  safe  place  for  the  work,  knew 
within  a  few  minutes  a  safe  place  would  be 
constructed  (in  pursuance  of  a  previous 
order)  from  which  the  work  could  be  safely 
done,  then  it  would  be  negligence  for  the 
master  to  order  the  workman  to  do  the  work 
in  a  dangerous  and  hazardous  place.  Ttie 
Ck>urt  of  AppeaU  held  that  these  facta,  show- 
ing sucti  condition,  should  be  given  to  the 
Jury,  and  let  them  say  whether  or  not  the 
order  to  do  the  work  at  the  particular  time 
was  ne^lgmoew  >  - 
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II.  We  are  dted  to  tbe  caaes  of  Patrnm 
V.  Railroad,  259  Mo.  loc.  dt.  125,  168  S.  W. 
622,  Bradley  v.  Hallway  Co.,  138  Mo,  loc. 
dt.  302,  39  S.  W.  763,  Fugler  v.  Bothe,  117 
Mo.  4TC,  22  S.  W.  1118,  Smith  v.  Box  Com> 
pany,  198  Mo.  loc.  clt  787,  92  S.  W.  394,  and 
Strother  v.  MllUng  Qo.,  261  Mo.  1,  169  B.  W. 
43. 

We  take  these  cases  In  order.  In  the 
Patrnm  Case  Farla,  J.,  held  that  the  deceas- 
ed (a  brakeman  on  a  freight  train  when 
couplings  were  being  made)  assumed  tbe 
risk,  and  his  children  could  not  recover.  He 
farther  held  that  the  erldence  disclosed  no 
negligence  for  whlcb  the  master  was  le- 
qponslble.  In  tbe  course  of  tbe  opinion  h,e 
says,  and  rlgbtfolly  so: 

"The  momimt  neirligeuce  comes  in  at  the  door 
it  may  be  well  said  that  the  doctrine  of  assump- 
tion of  risk  goes  out  at  the  window." 

The  cases  dted  fully  sustain  this  terse 
statement.  It  is  bnt  a  different  method  of 
stating  the  general  rule,  that  tbe  servant 
does  not  assume  the  negligence  of  the  mas- 
ter. At  least  it  must  be  said  that  be  docs 
not  assume  it,  unless  he  has  full  knowledge, 
and  works  on  without  complaint.  But  this 
case  has  no  bearing  upon  the  case  at  bar.  In 
tbe  case  at  bar  the  Court  of  Appeals-  has 
simply  said  that  the  facts  and  circumstances 
shown  are  such  as  to  take  the  question  of  a 
negligent  order  to  the  Jury.  Further  it 
should  be  suggested  that  these  facts  show 
that  defendant  knew  that  a  safe  place  would 
be  erected  within  20  minutes,  from  which  the 
work  could  have  I>een  done  without  hazard, 
and  plaintiff  had  no  knowledge  of  this  fact 
when  be  undertook  to  work  in  the  dangerous 
place.  There  is  no  ccmfiict  in  the  two 
rulings. 

We  are  next  dted  to  the  rule  announced'  by 
Macfarlane,  J.,  in  Bradley  v.  Railway  Co., 
138  Mo.  loa  dt.  302,  39  S.  W.  766,  whereat  it 
is  said: 

"Two  well-settled  principles  of  law  bear  upon 
this  question.  It  is  welf-establislied  law  that 
the  master  impliedly  agrees  with  his  servant, 
when  he  employs  him  to  porfonn  any  work 
or  service,  to  use  reasonable  care  to  i>rovidc 
him  with  suitable  means,  appliances,  and  instru- 
mentalities to  do  his  work  as  safely  as  ttie  neces- 
tary  hazards  of  the  employment  will  permit. 
This  duty  includes  that  of  care  to  provide  as 
safe  a  place  to  perform  the  service  as  uie  charoe- 
ter  of  the  wore  to  be  done  will  permit.  This 
role  has  a  necessary  exception  in  case  the  place 
pnmded  is  necessarily  made  dangerous  in  per- 
lorming  the  required  service.  Thus  it  is  said  by 
Mr.  Justice  Gray:  'The  obligation  of  a  mas- 
ter to  provide  reasonably  safe  places  and  struc- 
tnres  for  his  servants  to  work  up<m  does  not 
impose  upon  him  the  duty,  as  toward  them,  of 
keeping  a  building,  which  they  are  employed 
in  erecting,  in  a  safe  condition  at  every  moment 
of  their  work,  so  far  as  its  safety  depends  «n 
the  due  performance  of  that  work  by  ui«n  and 
their  fellow  servants.'  Armour  v.  Hahn,  111 
U.  S.  318  [4  Sup.  Ct.  433,  28  L.  Ed.  440].  It 
is  eqnally  well  settled  that  a  master  can  conduct 
Us  bluiness  in  his  own  way,  and  the  servant, 
knowing  tbe  hazards  of  his  employment  as  the 
business  is  conducted,  impliedly  waives  the 
right  to  compensation  for  injuries  resulting 
ten  eanses  incident  thereto,  though  a  differ- 


ent method  of  ctmdoctmg  the  business  wdnid 
have  been  less  dangerous. 

This  rule  does  not  readi  the  matter  at  la- 
sue  here.  It  Is  bnt  the  announcement  of  the* 
doctrine  of  assumption  of  risk.  Bnt  in  the 
case  at  bar,  the  opinion  c<xicedes  the  doctrine 
of  assumption  of  risks,  bat  proceeds  on  the 
theory  of  negligence  in  the  master  giving  an 
order  to  do  the  work  in  a  dangerous  place, 
when  tbe  master  knew  that  within  20 
minutes  a  safe  place  would  be  constructed, 
from  which  tbe  work  could  be  safely  done, 
and  which  safe  place  bad  been  previously 
ordered,  and  of  whidi  order  tbe  servant  bad 
no  knowledge,  and  In  view  of  the  further  fact 
that  there  was  no  crying  demand  for  the  im' 
mediate  placing  of  the  bolt. 

The  old  Fugler  Case  has  so  often  been  dt- 
ed and  reviewed  by  this  court  that  It  is 
hardly  necessary  to  repeat  here  that  It  only 
goes  to  the  doctrine  of  assumption  of  risk. 
It  does  not  discuss  the  question-  Involved  in 
the  case  at  bar.  We  have  tried  to  plainly 
state  the  question,  and  will  not  repeat  here. 

Nor  does  the  doctrine  of  Smith  v.  Box  Co., 
193  Mo.  loc.  dt.  737,  02  S.  W.  400,  contravene 
the  ruling  of  tbe  Court  of  A]x>eals.  We  there 
said: 

"The  evidence  clearly  shows  that  the  plaintiff 
could  have  stopped  the  planer  by  merely  throw- 
ing the  lever,  which  was  provided  for  that  pur- 
pose and  was  easily  within  reach,  and  could 
nave  thus  safely  unclogged  or  cleaned  the  ma- 
chine while  it  was  at  rest.  Instead  of  so 
doing  he  undertook  to  unclog  it  while  it  was 
in  motion.  In  Moore  v.  Railroad,  146  Mo.  loc. 
cit.  582  [48  S.  W.  487]  this  court  quoted  with 
approval  the  rule  laid  down  in  Bailey  on  Per- 
sonal Injuries  Relating  to  Master  and  Serv- 
ant, vol.  1,  I  1121,  where  it  is  said:  'It  is  a 
familiar  principle,  which  common  sense  as  well 
as  the  rules  of  law  ought  to  teach  any  one,  that 
where  an  employe  of  a  railroad  knowingly  se- 
lects a  dangerous  way  when  a  safer  one  is  ap- 
parent to  him,  and  is  thereby  injured,  he  is 
guilty  of  contributory  negligence.'  And  in  sec- 
tion 1123  the  same  authority  says:  'Where  a 
person  having  a  choice  of  two  ways,  one  of 
which  is  perfectly  safe,  and  the  other  of  which 
is  subject  to  risks  and  dangers,  voluntarily 
chooses  the  latter  and  is  injured,  he  is  guilty  of 
contributory  negligence  and  cannot  recover,' 
Tbe  plaintiff  here  selected  an  obviously  dan- 
gerous method  when  a  perfectly  safe  one  was 
available  to  liim,  and  when  it  was  a  matter 
entirely  for  his  determination  which  course  be 
would  adopt,  and  must  be  held  to  the  conse- 
quences of  his  own  act." 

We  fully  adhere  to  the  foregoing  rule,  but 
are  at  a  loss  to  see  Its  application  to  the 
case  in  hand.  The  evidence  in  tbe  Instant 
case  sbows  that  the  servant  had  no  knowl- 
edge that  a  safe  place  had  been  ordered, 
when  he  undertook  to  place  the  bolt.  He  did 
the  work  at  the  request  of  the  master,  and 
in  the  view  of  the  master,  or  its  vice  prln- 
dpal.  The  question  of  contributory  neg- 
ligence, as  a  matter  of  law,  Is  not  In  the  case 
reviewed  by  the  Court  of  Appeals.  At  most 
contributory  negligence  could  only  have  been 
a  question  for  the  jury. 

The  recent  case  of  Strother  v.  Milling  Co., 
261  Mo.  1,  169  S.  W.  43,  comes  no  doser  to 
tbe  mark  than  do^the  'cases  we  harve  diacii»- 


Digitized  by 


Uoogle 


106 


188  SOUTHWESTERN  REPORTER 


(Uo. 


sed.  It  la  so  recfent  that  we  will  not  go  over 
the  facts  and  holdings.  In  some  ways  It  Is 
an  authority  lor  the  action  of  the  Court  of 
Appeals,  and  was  the  case  relied  upon  by  the 
Court  of  Appeals,  In  suggesting  the  amend- 
ment to  the  petition.  It  at  least  does  not 
conflict  with  their  last  opinion  upon  the 
Tltal  question  therein  ruled.  This  is  as  far 
as  we  are  required  to  go. 

If  the  ruling  of  the  Court  of  Appeals  has 
added  a  new  act  of  negligence  to  the  long 
list  with  which  employers  have  been  hereto- 
fore familiar,  we  have  no  concern,  unless 
their  views  contravene  what  we  may  have 
said  on  tJie  same  question.  We  find  that  we 
have  said  nothing  contrary  to  what  they 
have  said.  Whether  we  have  gone  as  far  as 
that  court  has  gone  is  not  material  here. 
In  cases  of  this  kind  It  is  sufficient  for  us  to 
find  that  the  opinion  contravenes  no  ruling 
of  this  court,  and  this  we  do.  The  record 
of  the  Court  of  Appeals  is  sustained,  and  our 
writ  of  certiorari  Is  quashed.  All  concur, 
except  WOODSON,  C.  J.,  absent.  BOND,  J., 
concurs  in  result. 


HOYT  V.  KANSAS  CITY  STOCKYARDS  OF 

MISSOURI.     (No.  17624.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
July  6,  1916.) 

1.  Nbolioence  «=»139(T)  —  Pebsonal  Ivjv- 
BIBS  —  Evidence  —  Adkissibilitt  —  In- 
structions. 

Refusal  of  instruction  not  to  consider  evi- 
dence of  other  sewer  connections  similar  to  thut 
upon  which  plaintiff  fell  and  wag  injured  was 
proper,  where  plaintiff  sought  to  show  that  the 
one  on  which'  he  was  injured  was  different  from 
the  others,  and  defendant  pleaded  contributory 
negligence  through  plaintiff  s  acquaintance  with 
the  premises,  and  the  court  had  already  in- 
structed that  defendant  could  not  eetabkah  a 
standard  of  care  by  showing  maintenance  of 
similar  openings. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §  377 ;    Dec.  Dig.  <&=9l39(7).] 

2.  Neolioence  ®=>125 — Cake  Required  to 
Invitees— Establishment  of  Standabd. 

A  property  owner  cannot  establish  a  stand- 
ard of  care  by  showing  maintenonce  of  a  num- 
ber of  sewer  connections  on  his  premises  sim- 
ilar to  that  by  reason  of  alleged  defective  con- 
struction of  which  plaintiff  was  injured. 

nSd.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §!i  239-244;    Dec.  Dig.  «=»125.] 

3.  Teial  €=»2G0(1)  —  Insibuctionb— Repeti- 
tion. 

Refusal  of  instruction  substantially  covered 
by  one  already  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  651 ;    Dec  Dig.  «=>260(1).] 

4.  Triai.  ®=>251(8)  —  Instbuctions  Outside 
Pleadinos— Negligence. 

Where  plaintiff  failed  to  allege  negligence  in 
permitting  a  sewer  opening  to  be  obscured  by 
bay,  be  could  not  have  an  instruction  basing 
actionable  negligence  on  the  presence  of  the 
hay. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  693:  Dec.  Dig.  <3=»251(8).l 


8.  Tbial  €=3252(8)— iNsrSuctiowa— Applica- 
bility to  Evidence. 
Plaintiff  cannot  have  an  instruction  basing 
actionable  negligence  on  presence  of  hay  on  a 
sewer  opening  upon  which  he  fell,  where  bis  own 
testimony  shows  that  it  did  not  obscure  or  con- 
ceal the  opening  or  contribute  to  the  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  603;   Dec.  Dig.  ®=»252(8).] 

6.  Tbial  <S=»2ol(8)  —  Instbuctions  —  Issues 
Withdrawn. 

Plaintiff,  who  withdrew  his  allegation  that 
a  sewer  opening,  on  which  he  fell  and  was  in- 
jured, was  out  of  repair,  and  relied  upon  gen- 
erally defective  construction,  could  not  have  an 
instruction  on  the  issue  of  bad  repair. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  {  693;    Dec.  Dig.  <8=>251(8).] 

7.  Nbqlioencb  «=»32(1)  —  Cask  as  to  Invi- 
tees— Chabacteb  or  Business. 

The  jury  may  consider,  in  passing  on  the 
question  of  duty  to  keep  premises  in  a  reason- 
ably safe  condition,  the  fact  that  they  were 
used  for  stockyards  and  that  defendant  under 
the  duty  of  promoting  sanitation,  was  compelled 
to  construct  sewer  openings  such  as  that  on 
which  plaintiff  was  Injured ;  the  purpose  and 
intended  use  of  the  yards  and  alleys  being  the 
handling  of  stock  and  not  convenience  of  buyers. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  42;   Dec  Dig.  <3=»32(1)J 

8.  Appeal  and  Ebbob  <S=»882(12)— Invited 
Ebrob— Instructions. 

Plaintiff,  having  requested  instttictimi  that 
defendant's  duty  was  to  maintain  premises  in 
a  reasonably  safe  condition  for  the  purpose  and 
use  intended,  cannot  complain  of  an  instructiou 
permitting  toe  jury  to  consider,  in  determining 
care  required,  the  fact  that  the  premises  were 
used  for  stockyards  and  that  it  was  necessar.v 
to  preserve  sanitation,  in  doing  which  defend- 
ant installed  the  sewer  opening  on  which  plain- 
tiff was  injured. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3602;  Dec  Dig.  «=» 
882(12).] 

9.  Appeal  and  Ebbob  iS=»1067  —  HAsltLKss 
Ebrob  —  Instructions  —  Uhnecessabt 
Charge. 

It  is  not  error  to  refuse  to  charge  that  cer- 
tain facts  were  admitted  by  defendant  when 
the  admission  took  place  in  the  presence  of  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  4229;  Dec.  Dig.  <g=s>1007; 
Trial,  Cent  Dig.  S  475.] 

Appeal  from  Circuit  Court,  Jack8<»i 
County ;  Walter  A.  Powell,  Judge. 

Action  by  (^leb  Hoyt  against  the  Kansas 
City  Stockyards  of  Missouri.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Plaintiff  sued  defendant  for  i>er8onal  In- 
juries which  he  avers  he  suffered  by  reason 
of  defendant's  negligence.  Upon  a  trial  be- 
fore a  Jury  he  was  cast  and  after  the  usual 
motions  has  appealed. 

Defendant  maintains  and  operates  stock- 
yards in  Kansas  City  for  the  receiving,  keep- 
ing, and  sale  of  live  stock.  Defendant's 
yards  consist  of  sheds  and  pens,  with  alleys 
connecting  these  pens  and  system  of  stock- 
yards together.  These  alleys  (sometimes 
called,  in  the  record  and  herein,  alleyways) 
are  paved  with  bri<^.  It  is  probable  that  the 
pens  themselves,  as  well  as  the  entire  prem- 
ises, are  likewise  paved  with  brick,  but,  since 


4=>For  other  casea  see  same  topic  and  KBY-NUMBKR  in  all  Key-Numbered  Digests  and  Indexes 
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tbe  casualty  complained  of  happened  In  an 
alley,  the  above  fact  Is  not  Important.  The 
pens  and  alleyways  of  defendant's  stockyards 
are  underlaid  with  an  extensive  sewer 
system,  which  the  evidence  tends  to  prove  Is 
necessary  In  order  to  carry  off  the  offal  and 
excretions  of  the  domestic  animals  received, 
k^t,  and  handled  therein.  To  furnish  In- 
gress to  this  sewer  system  numerous  sewer 
<venlng8  are  placed  and  maintained  In  the 
pens  and  alleyways.  These  sewer  openings 
are  covered  with  Iron  grates,  which  are  some 
2  feet  or  27  Inches  square,  and  which  grates 
ate  set  In  depressions  made  by  sloping  the 
bride  paving,  for  the  most  part  nnlformly, 
from  every  direction  toward  the  grate-cover- 
ed sewer  openings.  O^ls  slope  is  about  6  by 
7  feet  In  area,  with  the  sewer  opening  In  or 
near  tbe  center  of  the  8l<ve.  Q%e  proof 
tends  to  show  that  It  Is  necessary  to  make 
this  slope  In  the  paving.  In  order  to  provide 
a  sufiSdent  head  of  water  to  carry  the  waste 
and  excretions  from  the  alleyways  through 
the  openings  in  the  grates  and  Into  the 
sewer  system. 

Plaintiff  at  tbe  time  he  was  injured  was, 
and  for  some  10  years  or  more  prior  thereto 
bad  been  engaged  In,  purchasing  cattle  out 
of  defendant's  yards.  On  the  day  he  was  in- 
jured, he  bad  purchased  a  bunch  of  cattle 
and  was  engaged  in  separating  the  fat  ones 
from  the  thinner  ones,  which  former  he  in- 
tended for  immediate  sale  and  which  latter 
he  purposed  putting  upon  pasture.  The  In- 
Jury  was  caused  by  plaintiff's  slipping  upon 
a  grate-covered  sewer  opening.  Falling 
thereon,  he  broke  one  of  the  small  bones,  or 
the  fibula,  of  his  right  leg  some  two  inches 
above  the  ankle.  He  had  been  standing  at  or 
near  this  sewer  opening  for  some  10  minutes 
or  more  prior  to  his  falling.  In  attempting 
to  "head  off*  a  cow  which  was  coming  to- 
ward him  and  trying  to  pass  him,  he  turned 
suddenly,  fell  with  his  right  leg  twisted  un- 
der him,  and  was  injured  in  the  manner 
stated.  At  the  time  of  plaintiff's  faU,  this 
iron  grate  was  covered  to  a  slight  extent 
by  loose  bay  whidi  had  fallen,  been  carried 
by  water,  or  blown  by  the  wind  thereon.  We 
do  not  gather  from  the  record  that  the  grate 
was  thereby  hidden  and  rendered  invisible,  or 
its  presence  appreciably  obscured.  Some  of 
the  witnesses  speak  of  the  amoimt  of  hay 
merely  as  "a  few  blades  of  hay" ;  the  plain- 
tiff himself  says  that  "there  was  a  little  bit 
of  hay  scattered  over  this  place." 

There  is  no  averment  in  the  petition  of 
plaintiff  as  to  the  sewer  opening  in  question 
being  out  of  Tepair.  But  some  evidence  crept 
in  that,  upon  a  somewhat  indefinite  day, 
some  two  or  three  bricks,  were  loose  from  the 
paved  way  and  lying  upon  the  Iron  grate, 
leaving  holes  in  tbe  slope  to  tbe  sewer  open- 
ing. The  negligence  relied  on  goes  only  to 
the  manner  of  tbe  inherent  construction  of 
tbe  aewer  openings  generally,  and  to  tbe  al- 
leged  negligent   wanner   of    contlnuiag   td 


maintain  the  particular  sewer  op*nlng"in  a 
way  which  made  it  dangerous  to  those  step- 
ping on  it.  Some  of  the  witnesses  say  ttiat 
the  depression  existing  and  made  in  the  man- 
ner and  for  the  purpose  set  out  above  was 
0  or  10  inches  in  depth ;  but  since  the  actual 
measurement  as  testified  to  by  witnesses,  and 
as  shown  by  a  model  of  it  offei-ed'  in  evi- 
dence, shows  the  depression  to  be  only  5 
or  6  inches  in  depth,  we  may  well  take,  as 
we  are  permitted  to  do,  the  latter  as  being 
the  correct  depth  of  the  depression. 

The  answer  pleads  the  contributory  negli- 
gence of  plaintiff  and  daiies  the  negligent 
maintenance  of  this  sewer  system  and  of  tbe 
grate-covered  opening  thereto.  It  avers  upon 
the  phase  of  alleged  continuing  negligence 
that  it  is  necessary  to  maintain  said  sewer 
system  in  its  yards  in  the  manner  in  which 
the  same  is  constructed  and  maintained,  in 
order  to  carry  off  the  excretions  from  the 
live  stock  kept  there,  and  thus  keep  the 
stockyards  in  a  sanitary  condition  and  pre- 
vent them  from  being  a  nuisance  and  a 
menace  to  the  public  health,  and  that,  said 
objects  regarded,  the  manner  in  which  its 
sewer  system  is  maintained  la  in  all  ways 
proper  and  necessary. 

Originally  the  petition  of  plaintiff  contain- 
ed the  allegation  that  ■  defendant  "permitted 
said  sink  bole  In  said  pavement  to  become 
out  of  repair."  Prior  to  answering,  defend- 
ant moved  the  court  to  require  plaintiff  to 
make  his  petition  more  definite  and  certain 
as  to  the  particular  detail,  if  any,  in  which 
the  sewer  opening  was  out  of  repair.  There- 
upon plaintiff,  instead  Of  so  making  his  peti- 
tion upon  this  phase  more  definite  and  cer- 
tain, struck  out  therefrom  the  words  quoted 
above,  and  thus  elected  to  go  to  the  Jury  up- 
on the  sole  ground  of  defendant's  inherently 
negligent  manner  of  constructing  the  sewer 
openings  and  the  slopes  leading  thereto. 

Upon  a  trial  before  a  Jury  the  latter  found 
unanimojusly  In  favor  of  defendant,  where- 
fore, since  the  damages  claimed  are  the  sum 
of  $10,000,  we  get  jurisdiction.  A  majority 
of  Uie  matters  complained  of  have  to  do  with 
tbe  giving  of  alleged  erroneous  instructions 
for  defendant,  and  the  refusal  to  give  alleged 
correct  instructions  for  plaintiff.  The  in- 
structions mentioned  will  be  found  set  out  In 
the  opinion  in  connection  with  what  we  there 
say  concerning  the  various  conteutionB  of  er- 
ror urged. 

Charles  M.  Miller,  of  Kansas  City,  and 
Scott  J.  Miller,  of  ChilUcothe,  for  appellant. 
Cowherd,  Ingraham  ft  Durham  and  Hale 
Houts,  all  of  Kansas  City,  for  respondent. 

PARIS,  P.  J.  (after  stating  the  facts  as 
alwve).  Numerous  complaints  are  urged 
touching  tbe  admission  or  rejection  of  evi- 
dence; but  since,  npon  the  principle  In- 
volved and  in  the  last  analysis  these  same 
objections  were  carried  into  and  inhere  in 
the  instructloua  given  or  refused,  we  may 
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consider  fhem  more  briefly  by  dIscaaaInK 
these  objections  In  connection  with  the  In- 
structions to  whldi,  or  for  the  failure  to  give 
whldi  objections  are  lodged  with  na 

[1-3]  I.  Complaint  Is  made  that  the  learn- 
ed court  nlfil  admitted  testimony  that  there 
were  many  similar  sewer  openings  and  sewer 
covers  In  alleys  and  stock  pens  about  de- 
fendant's premises.  Upon  this  point  another 
alleged  error  Is  bottomed.  It  is  averred  that 
the  trial  court  erred  In  refusing  Instruction 
6,  offered  by  plaintiff.  This  Instruction  reads 
thus: 

"The  court  instructs  ^ou  not  to  consider  any 
evidence  admitted  tending  to  show  that  other 
sewer  connections  were  made  by  defendant  in 
its  said  yards  similar  to  the  constmction  of  the 
sewer  connection  in  wliich  plaintiff  slipped  or 
fell.  The  defendant  cannot  thereby  estabUsb  a 
standard  of  care  by  its  own  conduct  by  con- 
structing many  connections  in  the  same  way,  if 
you  find  from  the  evidence  the  connection  In 
qaestion  was  improperly  constructed,  consider- 
ing tile  use  and  purpose  of  the  said  sewer  con- 
nection." 

The  plaintiff  bad  already  offered  and  tlie 
court  had  given  upon  this  point  InstnK^on 
4,  which  reads  thus: 

"The  court  instructs  yon  the  defendant  can- 
not establish  a  standard  of  care  by  its  own  con- 
duct by  oMistructiuK  many  connections  in  the 
same  way,  if  you  find  from  the  evidence  the 
connection  in  question  was  improperly  con- 
structed, considerinK  the  use  and  purpose  of  the 
said  sewer  connection." 

We  are  of  opinion  that  alleged  error,  bot- 
tomed upon  the  admission  of  this  testimony 
touching  the  condition  then  long  existing  of 
the  sewer  cystem  and  of  the  failure  to  take 
this  point  from  the  Jury  by  the  instruction 
proffered,  must  be  disallowed.  The  court 
had,  at  plaintiff's  request,  already  told  the 
Jury  that  the  mere  fact  that  the  alleged  de- 
fects In  construction  of  the  sewer  opening 
at  which  plaintiff  was  hurt  (If  It  was  by  the 
Jury  found  to  be  of  negligent  construction) 
inhered  In  the  system,  and  was  likewise 
present  in  all  other  openings  In  defendant's 
sewer  system,  was  of  Itself  no  -defense; 
this  for  the  reason  that  defendant  had  no 
right  to  adopt  a  negligent  manner  of  con- 
struction of  Its  system  and  then  set  up  its 
own  negligence  as  a  standard  of  excellence. 
To  this  much  plaintiff  was-  entitled,  and  so 
much  be  got.  The  instruction  refused  went 
further,  and  told  the  Jury  to  disregard  en- 
tirely all  evidence  upon  the  point  of  similar- 
ity of  construction  of  these  sewer  openings 
and  their  iron-grate  coverings.  To  this,  for 
two  reasons,  we  do  not  think  plaintiff  was 
entitled:  (a)  Contributory  negligence  of 
plaintiff  was  pleaded  In  defense;  plaintiff's 
many  years'  acquaintance  with  the  premises 
would  comport  an  evidentiary  inference  of 
notice  of  the  manner  in.  which  these  open- 
ings and  covers  were  constructed  and  main- 
tained; the  more  readily  if  they  were  nu- 
merous, numerously  placed,  and  all  similar 
In  construction;  and  (b)  plaintiff  himself 
first  brought  this  inquiry  Into  the  ease ;  for 
a  diilerent  purpose  It  is  true,  that  Is,  to  ahow 


that  the  sewer  opening  In  controversy  was 
deeper  than  the  others  and  so  individually, 
peculiarly,  and  Inherently  dangerous.  De- 
fendant could  disprove  this  by  proof  of  sim- 
ilarity of  construction.  Sorely,  for  either 
reason  the  proof  admitted  was  proper,  and 
so  much  of  instruction  6  as  sought  to  take 
It  wholly  from  the  consideration  of  the  Jury 
was  unwarranted ;  the  remaining  proposition 
In  the  refused  Instruction  had  been  fully  cot- 
ered  by  the  instruction  already  given. 

[4,  5]  II.  Plaintiff  urges  that  instruction  1, 
given  for  defendant,  ignores  the  proof  as  to 
the  grate  and  sewer  opening  beln^  partially 
covered  or  hidden  by  hay.  Hie  evidence  does 
not  show  that  this  grate  was  so  tax  covered 
by  hay  as  to  render  it  invisible  to  plaintiff. 
The  hay  barn,  to  and  from  which  hay  was 
constantly  being  hauled,  was  only  some  20 
feet  away  from  the  sewer  opening  in  ques- 
tion here.  Plaintiff  in  his  own  testimony 
does  not  stress  the  matter  of  the  hay.  He 
does  not  say  the  sewer  opening  was  covered 
to  invisibility  or  even  obscuration  by  hay. 
He  merely  says,  casually,  as  it  were,  "there 
was  a  little  bit  of  hay  scattered  over  this 
place  where  I  got  hurt.**  But  aside  from  the 
unimportance  of  the  matter  of  the  hay  from 
an  evidentiary  standpoint,  the  case  presents 
another  reason  why  no  mention  of  the  hay 
in  the  instruction  was  permissible,  which  13 
tliat  it  was  not  pleaded  or  in  any  wise  re- 
lied on  US'  u  ground  of  negligence.  Present 
other  procedural  elements.  It  would  have 
been  reversible  error  to  bottom  actionable 
negligence  upon  the  presence  In  obscuring 
quantities  of  bay  upon  the  covering  of  the 
sewer  opening;  because  such  an  unpleaded 
element  of  alleged  negligence  would  have 
made  the  grounds  of  recovery  broader  and 
more  comprehensive  than  those  set  out  in 
the  petition.  This  is  always  reversible  error. 
State  ex  rel.  v.  Ellison,  176  S.  W.  11;  De- 
gonia  V.  Railroad,  224  Mo.  loc.  dt  6S9.  123 
S.  W.  807;  Hufft  V.  Railroad,  222  Mo.  288, 
121  S.  W.  120;  Mansur  v.  Botts,  80  Mo.  G5S: 
Bank  v.  Murdock,  62  Mo.  70 ;  Tinkle  v.  Rail- 
way Co.,  212  Mo.  445, 110  S.  W.  1086;  Beave 
y.  Transit  Co.,  212  Mo.  loc.  dt.  331,  111  S.  W. 
52;  Black  v.  Railway  Co.,  217  Mo.  672,  117 
S.  W.  1142.  We  have  no  manner  of  doubt 
that  the  ruling  of  the  learned  trial  court  was 
correct  upon  this  point. 

[8]  III.  The  allegation  of  error  bottomed 
upon  the  giving  by  the  court  of  instruction 
No.  5  likewise  falls  out  of  the  case  for  the 
reason  given  above,  to  wit,  because  the 
pleaded  negligence  was  not  that  the  bricks 
were  out  of  the  sloped  area  to  the  sewer 
opening,  but  that  tlie  very  manner  of  con- 
structing  these  openings  was  Inheroitly 
wrong  and  palpably  negligent ;  in  diort,  that 
defendant  In  the  beginning  constructed  and 
was  perrainlally  maintaining  a  death  trap. 

If  plaintiff  had  pleaded  and  proved  negli- 
gence accruing  from  a  sewer  opening  being 
presently  out  of  repair,  with  dtlier  actual  <Nr 


Digitized  by 


Google 


Mo.) 


HOYT  V.  KAII8AS  CITY  STOCKT AMDS 


1Q9 


Implied  notice  to  defendant  of  Ba<di  fact,  In- 
stead of  pleading  the  maintenance  of  a  bad 
system  of  such  openings,  whether  the  same 
were  In  good  repair  or  not,  the  contention 
urged  would  be  tenable.  But  no  such  fact 
was  pleaded;  on  the  contrary,  the  petition 
as  originally  filed  obscurely  referred  to  a  con- 
dition of  disrepair,  which  reference  was, 
however  voluntarily  stricken  out  by  plaintiff 
on  defendant's  filing  a  motion  to  make  plain- 
tiff's petition  more  definite  and  certain. 
Plaintiff,  had  he  seen  fit,  could  have  amended 
his  petition  so  as  to  charge  the  lack  of  re- 
pair as  a  ground  of  negligence.  He  did  not 
choose  to  do  so.  Therefore  be  cannot  com- 
plain that  he  was  not  allowed  to  go  to  the 
Jury  on  an  issue  which  he  did  not  plead.  The 
point  is,  as  stated,  germane  to  that  discns- 
sed  supra,  and  theretore,  for  the  reason  there 
given,  it  should  be  disallowed. 

[7]  IV.  It  is  urged  that  Instruction  3  given 
for  defendant  is  erroneous  in  that  it  allows 
defendant  to  maintain  its  premises  in  a  con- 
dition dangerous  to  those  tacitly  invited  there 
to  transact  business,  provided  the  jury  should 
find  that  such  dangerously  maintained  condi- 
tion was  necessary  to  the  proper  and  conven- 
ient uses  and  purpose  of  defendant's  busi- 
ness which  it  carried  on  in  said  premises. 
Said  instruction  8  is,  to  wit: 

"The  court  instructs  you  that,  in  passing  up- 
on the  question  of  the  duty  of  defendant  to  keep 
its  premises  in  a  reasonably  safe  condition,  tlie 
junr  will  take  into  consideration  the  purpose  for 
which  said  premises  were  used  and  tne  kind 
and  character  of  business  carried  on  therein." 

We  conclude  that  this  instruction  was  prop- 
er and  that  plaintiff  in  this  broad  criticism 
of  it  overlooks  for  the  moment  the  distin- 
guishing fact  that  the  pens  and  alleyways  of 
defendant's  stockyards  were  constructed  and 
maintained  for  the  purpose  of  receiving,  hold- 
ing, and  feeding  cattle  and  other  domestic 
animals,  i>ending  sorting  and  sale  thereof. 

It  requires  no  more  than  casual  considera- 
tion to  appreciate  that  there  is  of  necessity 
a  distinction  between  the  degree  of  duty  en- 
joined upon  a  dty  in  the  maintenance  of  Its 
streets  and  sidewalks,  which  are  maintained 
solely  for  ways  of  passage,  and  that  enjoined 
upon  defendant  in  the  maintenance  of  its 
stock  pens  and  alleyways,  maintained  pri- 
marily and  chiefly  for  receiving,  holding,  and 
sorting  cattle,  and  in  which  the  use  as  ways 
of  ingress  and  egress  for  foot  passengers  is 
only  occasional  and  Incidental.  It  is  obvious 
that  the  latter  occasional,  incidental,  and 
secondary  use  cannot  be  allowed  to  beget  or 
pervert  a  rule  which  loses  sight  of  the  fun- 
damental uses  and  purposes  of  these  alley- 
ways, which  were  not  designed  to  serve  as 
flower-banked  boulevards  for  Blaster  parades, 
but  were  Intended  simply  as  paved  ways  of 
access  to  the  stock  pens,  wherein,  on  need 
arising,  kine  could  be  herded,  driven,  and 
sorted,  and  obstreperous  cows  headed.  Sub- 
ject to  tbe  modiflcation  produced  on  the  rule 


by  the  implied  invitation  held  out  by  de- 
fendant to  plaintiff  and  otbets  simtlarly  situ- 
ated, the  premises  of  defendant  were  private 
property.  Defendant  was .  not  required  to 
consult  primarily  thie  comfort,  safety,  and 
convenience  of  buyers  and  others  upon  the 
premises  by  implied  invitation,  but,  subject 
to  the  legal  duty  of  maintaining  Its  prem- 
ises in  a  condition  reasonably  safe  to  such 
invitees,  it  had  the  right  to  so  arrange  its 
premises  as  to  reasonably  fit  them,  in  con- 
sonance with  ordinances  forbidding  nuisances, 
for  stockyards,  which  was  the  business  it 
was  engaged  in.  MoOinnls  v.  Pressed  Brick 
Co.,  261  Mo.  287,  169  S.  W.  30,  L.  B.  A.  1915F, 
583. 

[•]  Moreover,  plaintiff  himself,  if  he  did 
not  have  this  very  view  in  mind,  neverthe- 
less clearly  paved  the  way  for  the  giving  of 
the  instruction  complained  of ;  for  the  court 
gave  at  his  request  the  follow;lng  Instruction: 

"The  court  instructs  the  Jury  that  plaintiff 
Hoyt  had  a  right  to  infer  and  believe  that  the 
alleyway  was  in  a  reasonably  safe  condition  for 
the  purpose  and  use  intended." 

It  will  be  noted  that  this  instruction  limits 
the  duty  to  maintain  the  alleyway  only  to 
keeping  it  in  a  "reasonably  safe  condition  for 
the  purpose  and  use  intended."  The  instruc- 
tion of  defendant,  of  which  complaint  is 
made,  merely  s^pUfied  the  identical  view  sug- 
gested by  the  plaintiff's  own  instruction,  and 
furnished  as  a  test  of  the  reasonably  safe 
maintenance  there  required  a  consideration 
of  the  character  of  business  carried  on  in 
these  stockyards.  This  was  proper.  Perrine 
v.  Stock  Yards  Co.,  81  Neb.  790,  U6  N.  W. 
loc.  dt.  778. 

[9]  V.  Part  of  Instruction  12  tendered  by 
plaintiff  and  refused  by  the  court  was  botti 
in  substance  and  sense  fully  covered  by  in- 
struction 1  which'  the  court  gave  for  plaintiff. 
Other  parts  thereof,  which  advised  the  jury 
that  the  facts  that  defendant  is  a  corpora- 
tion, maintaining  and  operating  stockyards, 
and  having  tbebe  pens  and  alleyways  and 
diutes  for  receiving  and  handling  live  stock, 
were  admitted  by  defendant,  must  have  been 
known  to  the  Jury,  since  such  admissions 
were  matters  of  fact  and  not  of  law,  which 
(if  they  took  place)  took  place  In  the  presence 
of  the  jury.  So  It  was  not  so  far  necessary 
to  tell  the  Jury  facts  which  they  already 
knew,  for  that  such  facts,  if  they  happened, 
occurred  in  the  Jury's  presence  as  to  make  of 
the  failure  so  to  do  error  here  for  which 
we  should  reverse  a  civil  case. 

On  the  whole  the  case  was  very  well  tried. 
The  inevitable  Inference  is  that  the  weight 
of  the  plaintiff  and  tbe  peculiar  manner  of 
his  falling,  and  not  any  negligence  of  de- 
fendant, caused  his  painful  and  unfortunate 
accident.  However  much  he  may  be  the  ob- 
ject of  personal  sympathy,  we  are  powerless 
to  change  the  law  so  as  to  recon^pense  him. 
Finding  no  reversible  error,  the  case  should 
be  affirmed.    Let  tbis  be  done.   All  concur. 
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STATE  Y.  BUDALT.     (No.  19382.) 

(Supreme  Court  of  Missouri,  DiTision  No.  2. 
July  6,  1916.) 

1.  False   Pbktenses   ^=>41— Evidence— Ad- 

mSSIBIUTT. 

In  a  proaecation  for  obtaining  personalty 
by  false  pretenses,  evidence  that  a  check  drawn 
eight  months  after  the  transaction  and  by  an- 
other party  had  been  received,  indorsed,  and  the 
money  thereon  procured  by  defendant,  and  that 
the  check  afterwards  proved  worthless,  was  in- 
competent, it  being  in  no  way  connected  with 
the  transaction  in  question. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {  55;  Dec.  Dig.  «=»41.] 

2.  Crihiital  Law  <S=»720(1)  —  Tbial  —  Ks- 
uabks.of  cotjnssi.. 

In  a  prosecution  for  obtaining  personalty 
by  false  pretenses,  where  evidence  that  a  check 
drawn  eight  months  after  the  transaction  and 
by  another  party  had  been  received,  indorsed, 
and  the  money  thereon  procured  by  defendant, 
and  that  the  check  afterwards  proved  worth- 
less, was  improperly  received,  repeated  refer- 
ences of  state's  counsel  to  "bum  checks,"  and 
that  defendant  had  secured  money  thereon 
through  false  pretenses,  were  improper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1670,  1671;  Dec.  Dig.  <S=» 
720(1).] 

3.  Cbiminai;  Law  «=>6C6(3)  — Tbial— Kb- 
uabk  of  coubt. 

In  a  prosecution  for  obtaining  personalty 
by  false  pretenses,  the  remark  of  the  court 
when  defendant's  offer  in  evidence  of  the  con- 
tract of  third  parties  to  make  him  a  deed  to 
property  which  be  bad  agreed  to  exchange  for 
prosecutrix's  was  first  made,  that  it  did  not 
show  "any  right  or  title,"  was  erroneous  and 
improper. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1526 ;  Dec.  Dig.  <8=>656(3).] 

4.  Cbihinal  Law  <S=>1043(2)— Appbai,  and 
Ebrob— Resebvation  of  Gbounob  of  Be- 

VIEW, 

Judgment  in  a  criminal  case  cannot  be  re- 
versed for  the  improper  admission  of  evidence 
and  the  improper  remarks  of  state's  counsel 
and  the  court,  where  sufficient  objections  and 
exceptions  thereto  were  not  made  and  preserv- 
ed on  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  (Dent  Dig.  {  2054 ;  Dec.  Dig.  i8s>1043(2).] 

5.  False  Pbetxkbes  ^=^g— Knowledoe  of 
Falsity  of  Representations. 

Knowledge  by  defendant  of  the  falsity  of 
his  representations  is  an  essential  element  of 
the  crime  of  obtaining  property  by  false  pre- 
tenses, and  must  be  proved. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {  13 ;  Dec.  Dig.  iS=98.] 

6.  False  Pbetenses  ®=»44 — Falsity  of  Rep- 
besentations  —  defendant's  laos  of 
Knowledge— Pboof. 

In  a  prosecution  for  obtaining  property  by 
false  pretenses,  defendant's  lack  of  knowledge 
of  the  falsity  of  his  representations  can  be 
shown  by  specific  proof,  or  by  showing  that  he 
honestly  believed,  and  had  good  reasons  to  be- 
lieve, that  his  representations  were  true. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {  68;  Dec.  Dig.  <£=>44.] 

7.  False  Pretenses  iS=49(5)— I^lianoe  on 
Representations  —  Sufticienct  of  Evi- 
dence. 

In  a  prosecntion  for  obtaining  personalty 
by  false  pretenses,  evidence  held  to  show  that 
prosecutrix,  was  unwilling  to  and  did  not  accept 


and  act  upon  defendant's  statement  that  h« 
was  the  owner  of  the  property  proposed  to  be 
exchanged  for  hers,  but  relied  more  upon  bis 
promises  embodied  in  their  written  contract 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §  «l;  Dec.  Dig.  <ts94»(5).] 

a  False    Pretenses  «390  —  Rcliakcx   on 

Representation. 
An  essential  element  of  the  crime  of  ob- 
taining property  by  false  pretenses  is  that  the 
alleged  false  pretenses  must  have  been  relied 
upon  and  been  the  effective  cause  in  inducing 
the  adverse  party  to  part  with  his  property. 

[Ed.  Note.— For  other  eases,  see  False  Pre- 
tenses, Cent  Dig.  {  14 ;  Dec.  Dig.  <6=»9.] 

9.  False  Pbetenses  «=>7(5)— Promise. 

A  mere  promise  to  do  something,  relating, 
as  it  does,  to  a  future  event,  is  not  within  the 
statute  denouncing  the  offense  of  obtaining 
property  by  false  pretenses. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §  12 ;  Dec.  Dig.  <&=»7(5).] 

10.  False    Pretenses    iS=>49(2)  —  Intent  — 
Sufficiency  of  Evidence. 

In  a  prosecution  for  obtaining  personalty 
hj  false  pretenses,  evidence  held  insufficient  to 
disclose  a  criminal  intent  on  defendant's  part 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |  62;  Dec.  Dig.  ®=»49(2).I 

Appeal  from  Criminal  0)urt,  Jackson 
County ;  Ralph  S.  Latshaw,  Judge, 

J.  B.  Eudaly  was  convicted  of  obtaining 
personal  property  by  false  pretenses,  and  he 
appeals.  Judgment  reversed,  and  defendant 
discharged. 

On  the  10th  of  April,  1914,  the  prosecuting 
attorney  of  Jackson  county  filed  a  duly  veri- 
fied information  in  the  criminal  court  of 
that  county,  charging  the  defendant  with 
obtaining  certain  personal  property  from  one 
Matilda  Keeney  by  means  of  false  pretenses. 
I>efendant  was  duly  tried  and  convicted, 
and  Ills  punishment  assessed  at  imprison- 
ment in  the  penitentiary  for  a  term  of  two 
years. 

On  the  part  of  the  state,  the  evidence  tends 
to  show  that  at  the  time  of  the  alleged  trans- 
action between  the  prosecutrix  and  defendant 
the  former  was  the  owner  and  in  possession 
of  certain  household  goods  of  the  alleged  and 
proven  value  of  $140 ;  that  she  was  desirous, 
in  fact  anxious,  to  dispose  of  these,  to  the 
end  that  she  might  abandon  her  then  resi- 
dence and  move  elsewhere,  and,  in  order  to 
effectuate  this  purpose,  she,  either  directly 
or  impliedly,  authorized  one  Woodward,  a 
real  estate  agent,  to  find  for  her  a  purchaser, 
the  result  of  which  was  the  meeting  and  ne- 
gotiations between  the  prosecutrix  and  de- 
fendant; that  to  her,  and  in  the  presence 
of  an  attorney  who  was  engaged  to  prepare 
their  written  agreement,  the  defendant  repre- 
sented that  he  was  the  owner  of  certain  prop- 
erty located  at  Kiowa,  Kan.,  which  he  offered 
to  exchange  for  her  household  goods  and  cer- 
tain real  estate  located  in  Te.Tas  which  she 
then  owned.  The  defendant  also  told  her 
that  If  the  trade  was  made  he  must  secure 
possession  of  her  household  goods  immedi- 
ately, as  he  intended  to  exchange  same  at 
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onoe  for  a  horse,  of  which  be  was  In  need ; 
that  prosecutrix  was  at  first  reluctant  to 
deliver  immediate  possession,  because  defend- 
ant told  ber  that  he  could  not  make  her  a 
deed  then,  owing  to  tbe  fact  that  bis  ab- 
stract and  otber  papers  were  In  a  bank  at 
Kiowa ;  that  he  had  with  blm  and  exhibited 
a  general  warranty  deed  by  which  one  Henry 
Stephenson  and  wife  had  conveyed  tbe  pn^ 
erty,  for  a  consideration  of  $250,  to  O.  E. 
Henson  and  J.  R  Holmes,  of  whom  more 
later.  Prosecutrix,  however,  being  desirous 
to  sell,  agreed  to  this,  upon  tbe  condition 
that  the  following  written  contract  be  en- 
tered Into,  which  was  accordingly  done: 

"Aug.  27,  1913. 

"Articles  of  agreement  made  by  and  between 
J.  B.  Eadaly  of  Kansas  City,  Mo.,  party  of  the 
first  part,  and  Mrs.  Matilda  Keeney  of  the  sec- 
ond part,  witnesseth: 

"The  parties  hereto  agree  to  exchange  tbe  fol- 
lowing properties  as  follows:  First  part^  has 
two  lots  Kos.  6  and  6,  block  156  in  Kiowa, 
Kan.,  thereon  a  3-room  house,  free  and  clear 
of  all  debts  and  incumbrances.  Second  party 
is  the  owner  of  two  lots,  bang  50-foot  lots  lit 
block  52,  Biverside  Park  additu>n  to  Ft.  Stock- 
ton, Tex.,  also  free  and  clear  of  all  debts  and 
iocambrances ;  also  a  fiat  of  five  rooms  of  fur- 
niture at  No.  1402  East  Tenth  street  in  Kansas 
City,  Mo.,  same  to  be  made  clear  of  all  incum- 
brances and  debts.  Each  party  to  furnish  the 
necessary  abstracts  of  title  to  tbe  said  real  es- 
tate, and  to  furnish  evidence  of  good  title  to 
the  said  personal  property,  and  tarnish  war- 
ranty deeds  to  all  of  said  real  estate  all  to  be 
furnished  on  or  before  Sept.  15,  1013,  and  the 
opposite  parties  to  have  five  days  to  examine 
the  said  abstracts  and  make  any  objections 
they  may  have,  then  tbe  narties  to  have  a  rea- 
sonable time  to  perfect  tne  said  title  if  there 
is  any  thing  needed  to  make  them  correct. 
All  of  said  papers  to  be  delivered  to  each  oth- 
er at  the  office  of  A.  W.  Gray,  Atty.,  in  Kansas 
City,  Mo. 

"It  is  agreed  that  the  first  party  takes  posses- 
ion of  tbe  said  personal  property  snbject  to  a 
chattel  mortgage  of  $150  whidt  second  party 
agrees  to  release  within  tbe  said  time  limit,  and 
it  is  agreed  that  the  first  party  will  return  tbe 
said  furniture  to  said  second  party  or  the  value 
thereof  which  is  agreed  is  $150,  if  this  deal 
talis  down  or  is  not  fully  consummated,  through 
the  fault  of  the  first  party,  and  it  is  aicreed 
that  the  furniture  shall  be  valued  at  $115  if 
the  second  party  falls  down  or  the  deal  is  not 
consummated  through  any  fault  on  her  part.  It 
is  agreed  that  the  second  party  will  release  the 
■aid  chattel  mortgage  on  the  s.nid  furniture  on 
or  before  Saturday,  Aug.  30.  1913. 

".T.  B.  Endaly. 
"Matilda    Keeney. 
"State  of  Missouri,  Jackson  County— ss.: 

"T,  A.  W.  Gray,  a  notary  public  in  and  for 
said  county  and  state  do  nereby  certifv  that 
the  above-mentioned  J.  B.  Eudaly  and  Mtb.  M. 
Keeney  personally  appeared  before  me  this  27th 
day  of  August,  1013.  and  signed  this  instru- 
ment and  acknowledged  that  they  executed  tbe 
same  as  their  free  act  and  deed,  for  the  pur- 
poses  therein  set  forth. 

"[Seal.]  A.  W.  Gray.  Notary  PnbUc. 

"Term  expires  June  14,  1917. 

"Filed  this  6th  day  of  Dec,  191—, 

"Chas.  H.  Clark,  Justice  of  the  Peace." 

It  was  further  shown  that  at  the  time 
of  the  trial  no  deed  to  her  bad  been  executed, 
and  that  tbe  defendant  had  admitted  tbat 
be  did  not  have  a  deed  to  the  property,  but 


merely  an  alleged  contract  for  a  deed.  Tbe 
state  also  proved  that  months  subsequent 
to  this  transaction  the  defendant  had  given  a 
check  to  some  person  for  $2.50  on  a  l>ank 
in  whldi  he  had  bo  funds ;  and  tbat  he  also 
had  Indorsed  and  received  tbe  money  on  an- 
other check  which  had  been  given  him  by  a 
third  person,  when  such  person  had  no  funds 
in  tbe  bank  on  which  the  check  was  drawn. 
On  the  part  of  the  defendant  the  uncontra- 
dicted, evidence  shows  that,  prior  to  bis 
transaction  with  the  prosecutrix,  he  had 
bought  and  paid  for  the  property  which  be 
agreed  to  exchange,  and  of  which  he  stated  to 
tbe  prosecutrix  that  he  was  tbe  owner,  but 
that,  owing  to  the  absence  of  tbe  wife  of 
one  of  the  grantors,  the  deed  had  not  been 
executed;  that  after  so  purchasing  and  pay- 
ing for  said  property,  and  finding  tbat  tbe 
deed  could  not  then  be  executed,  the  parties 
from  whom  he  purchased  executed  the  fol- 
lowing instrument  In  writing: 

"Wm.  O'Neil,  President 

"Jacob  Achenbach,  Vice  President    No.  8220. 

"J.  B.  Holmes,  Cashier. 

"Tbe  First  National  Bank.  Kiowa,  Kansas. 
"Capital  Stock,  $25,000.00. 

"July  22,  1913. 
"We  agree  to  execute  a  deed  to  lots  five  (5) 
and  six  wf  in  block  one  hnndred  fifty-six  (156), 
city  of  Kiowa,  and  mail  the  same  to  J.  B. 
Eudaly  at  Wichita,  Kansas,  together  with  ab- 
stract to  said  lots.  J.  E.  Holmes. 

"O.  E.  Henson. 
"Filed  this  6th  day  of  Dec  1913. 
"Chas.  H.  Clark,  Justice  of  the  Peace." 

— and  that  defendant  was  in  possession  of 
this  Instrument  prior  to  and  at  tbe  time  of 
this  transaction,  but  had  not  then  secured  bis 
deed. 

Witness  Woodward,  who  had  brought  the 
prosecutrix  and  defendant  together  for  the 
purpose  of  the  trade,  testified  that  defendant 
explained  to  him  the  condition  of  his  title  and 
exhibited  the  deed  to  Holmes  and  Henson,  as 
well  as  tbe  contract  for  a  deed  between 
Holmes  and  Henson  on  the  one  part,  and  tbe 
defendant  on  the  other ;  that  the  defendant 
likewise  made  this  explanation  and  exhibited 
the  same  documents  in  the  presence  of  the 
prosecutrix,  and  tbat  tbe  attorney  who  drew 
up  the  agreement  used  these  for  the  purpose 
of  securing  a  description  of  the  property. 
Defendant  likewise  testified  to  these  facts,  as 
be  did  also  to  the  facts  that  he  had  bought 
and  paid  for  this  property,  and  that  he  hon- 
estly believed  and  was,  in  fact,  tbe  owner 
thereof,  but  bad  not  secured  his  evidence  of 
ownership,  to  wit,  his  deed,  prior  to  tbe  trans- 
action, for  the  reasons  above  stated,  and  that 
be  bad  not  been  able  to  secure  same  since  be- 
cause of  certain  legal  actions  and  interfer- 
ence on  the  part  of  tbe  prosecfttrlx  and  her 
counsel. 

Defendant  also  offered  evidence  tending  to 
show  that,  after  bis  failure  to  secure  hia 
deed,  the  prosecutrix  demanded  of  him  the 
payment  of  $250  for  the  furniture.  Instead  of 
$150  as  spedfled  In  tbe  contract,  and  that  lie 
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was  nhwflUng  to  pay  this  sam;  also  that 
the  prosecutrix  had  on  two  or  three  occasions 
visited  his  home  and  inquired  of  his  family 
as  to  whether  the  absent  wite  of  one  of  the 
persons  who  had  agreed  to  make  him  a  deed 
had  returned,  and  whetiher  he  had  yet  receiv- 
ed his  deed. 

Noyes  &  Heath,  of  Kansas  City,  for  appel- 
lant. John  T.  Barker,  Atty.  Gen.  (Lewis  H. 
Cook,  of  Jefferson  City,  of  counsel),  for  the 
State. 

REVEIiLE,  J.  (after  stating  the  facts  as 
above).  I.  This  record  discloses  conduct  on 
the  part  of  states  counsel  and  rulings  and 
statements  by  the  trial  court  which  would 
clearly  constitute  reversible  error  had  proper 
objections  and  exceptions  been  made,  and  the 
matters  preserved  for  review.  Prosecuting 
officers  should  never  permit  their  own  belief 
In  a  defendent's  guilt,  or  their  zeal  or  ambi- 
tion to  convict,  to  lead  them  into  illegitimate 
paths,  lest  they  themselves  offend  against 
that  which  they  are  so  earnestly  striving  to 
enforce. 

[1-4]  The  evidence  that  a  check,  drawn 
eight  months  after  this  transaction,  and  by 
another  party,  had  been  received,  indorsed, 
and  the  money  thereon  procured  by  defend- 
ant, and  that  same  afterwards  proved  worth- 
less, was  wholly  incompetent.  There  was  no 
evidence  tending  to  establish  that  defendant 
had  knowledge  of  its  worthless  character  at 
the  time  he  indorsed  and  passed  it  on.  It 
was  in  no  manner  connected  with  the  trans- 
action for  which  defendant  was  on  trial,  and 
did  not  tend  in  the  remotest  degree  to  throw 
legitimate  light  upon  any  phase  of  the  case. 
It  does  not  come  within  the  doctrine  an- 
nounced by  this  court  in  State  v.  Myers,  82 
Mo.  558,  52  Am.  Rep.  389;  State  v.  Wilson,  143 
Mo.  334,  44  S.  W.  722,  and  cases  following  and 
adhering  thereto.  The  repeated  references  of 
state's  counsel  to  "bum  checks,"  and  that  de- 
fendant had  secured  money  thereon  through 
false  pretenses  were  likewise  improper  and 
calculated  to  create  prejudice.  The  remarks 
of  the  court  when  defendant's  offer  of  the 
contract  to  make  him  a  deed  was  first  made 
that  "it  does  not  show  any  right  or  title"  was 
erroneous  and  improper;  but  for  none  of 
these  errors  can  the  Judgment  be  reversed, 
because  sufficient  objections  and  exceptions 
thereto  were  not  made  and  preserved. 

[B,  6]  II.  The  motion  for  a  new  trial,  to  the 
overruling  of  which  proper  exceptions  were 
preserved,  contains  the  assignment  that  the 
verdict  is  against  the  law  and  evidence,  and 
in  this  we  agree.  The  alleged  false  represen- 
tation upon  ^wliich  the  case  is  built,  and 
which,  it  is  said,  constituted  the  Inducement 
to  the  prosecutrix  to  deliver  up  her  pr<^erty. 
Is  that  he  was  the  owner  of  the  property  he 
agreed  to  exchange.  As  early  as  State  v. 
Bradley,  68  Mo.  loc.  dt.  142,  this  court  said: 

"In  regard  to  the  representation  as  to  the 
title,  we  are  of  opinion  that  the  indictment  is , 


defective  in  failing  to  allege  that  the  defendant 
knew  that  he  had  no  title  to  the  land  at  the 
time  he  represented  himself  to  be  seized  in  fee. 
The  defendant's  knowledge  of  the  falsity  of  the 
pretense  is  material,  and  most  always  be  aver- 
red unless  the  pretenses  are  of  such  a  charac- 
ter as  to  exclude  the  possibility  of  the  defend- 
ant not  knovring  of  their  falsity.  2  Wharton's 
Crira.  Ivaw,  i  2159.  Whether  a  party  has,  in 
a  given  case,  a  title  in  fee  to  land  is  a  matter 
about  which  there  may  be  a  difference  of  opin- 
ion, even  among  those  most  conversant  with 
such  subjects.  Nowj  an  opinion,  a  mere  opin- 
ion, however  false,  is  not  a  false  pretense.  2 
Bishop's  Crim.  Law  (Ed.  1865)  !g  431,  433.  It 
is  especially  necessary,  therefore,  when  the 
pleader  undertakes  to  negative  a  representa- 
tion as  to  the  title  to  land,  to  add  the  scienter." 

This  doctrine  is  again  announced  and  ad- 
hered to  In  State  v.  Roberts,  201  Mo.  702, 
100  S.  W.  484.  In  fact,  the  pleader  recogniz- 
ing the  necessity  of  this  has  charged  In  the 
Instant  case  that  defendant  knew  at  the  time 
he  made  the  representation  that  it  was  false, 
and  it  was  necessary  for  him  to  prove  it 
This  must  be  so,  because  the  Intent  to  de- 
fraud is  of  the  very  gist  of  the  oflfense,  and 
absent  this  element  there  Is  no  crime,  the 
parties  being  left  to  their  civil  remedies 
alone.  Since  there  can  be  no  intent  to  obtain 
the  property  by  means  of  false  pretenses  un- 
less the  defendant  knows  the  pretenses  to  be 
untrue,  such  knowledge  is  essential  to  the 
commission  of  the  crime.  Absence  of  such 
knowledge  can  be  shown  by  specific  proof 
of  that  fact,  or  by  showing  that  the  defendant 
honestly  believed,  and  bad  good  reasons  to 
believe,  that  his  representations  were  true. 
In  this  case  the  state  merely  showed  that 
the  defendant  represented  himself  to  be  the 
owner  of  the  property  In  question  and  agreed 
to  execute  and  deliver  at  some  future  time  a 
deed  thereto,  and  that  be  not  only  failed  to 
execute  and  deliver  the  promised  deed,  but 
later  admitted  that  he  had  not  yet  procured 
his  deed,  but  had  only  a  contract  for  a  deed. 
The  defendant's  evidence  is  to  the  effect 
that  he  had  purchased  and  paid  for  the  prop- 
erty and  had  a  contract  for  a  deed  thereto, 
and  that  be  honestly  believed  at  the  time 
he  made  hts  statements  that  he  was  the  own- 
er of  the  property.  The  state  did  not  under- 
take to  show  that  his  contract  for  a  deed  was 
not  genuine,  nor  that  the  parties  who  execut- 
ed same  were  not  the  legal  owners  of  the 
property,  nor  that  they  could  not,  or  would 
not,  execute  a  deed  to  him. 

The  evidence  offered  by  defendant  la  suf- 
ficient for  the  purpose  of  this  prosecution  to 
at  least  create  a  presumption  that  such  per- 
sons had  the  legal  title,  and  that  but  for 
temporary  causes,  some  of  which  the  prose- 
cutrix was  responsible  for,  a  deed  would  be 
executed.  None  of  this  evidence  was  re- 
butted, and  there  is  nothing  in  the  state's 
showing  that  la  In  any  manner  contradictory 
thereof.  If  the  uncontradicted  testimony  pro- 
duced by  the  defendant  be  tme,  he  was  at 
the  time  he  made  the  representations  the 
equitable  owner  of  the  property,  although 
at  the  time  he  did  not  have  auch  legal  evi- 
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dence  of  title  as  eonstitated  Iiim  the  legal 
owner.  If  It  were  admitted  that  Us  contract 
for  a  deed  were  sufficient  to  enable  Um  to 
procnre  a  decree  of  specific  performance, 
there  conld  be  no  question  as  to  hlg  being 
the  owner  of  the  property  at  the  time  of  the 
transaction.  If,  on  the  other  hand,  It  be  con- 
tended that  the  contract  Is  not  In  ench  form 
as  to  enable  him  to  so  do,  It  Is  at  least  aof- 
fldent,  upon  the  showing  disclosed  by  this 
record,  to  warrant  the  honest  belief  on  bis 
part  that  he  was  the  owner,  and  this  would 
constitute  a  complete  defense  to  the  criminal 
charge.  The  record  discloses  that  after  the 
transaction  the  defendant  continued  to  make 
efforts  to  secure  his  deed,  and  the  only  ex- 
planation of  his  failure,  which  the  record 
mentions.  Is  that  it  was  due  to  certain  legal 
actions  and  Interference  on  the  part  of  the 
prosecutrix. 

[7]  The  written  contract  entered  Into  by 
the  prosecutrix  and  defendant  at  the  time  of 
;:be  transaction  contains  provisions  which 
indicate  that  the  parties  at  the  time  con- 
templated their  possible  inability  to  finally 
carry  out  the  specific  terms  of  the  exchange, 
because  it  recites  that,  if  through  the  fault 
of  the  defendant  "this  deal  falls  down,  or  is 
not  fully  consummated,"  the  defendant  shall 
either  return  the  property  or  the  value  there- 
of, which  it  was  agreed  was  $150;  or,  if  the 
deal  was  not  consummated  through  any  fault 
of  the  prosecutrix,  then  the  furniture  should 
be  valued  at  |115.  The  reasons  for  these 
provisions  seem  best  explained  by  the  prose- 
cutrix herself.  At  page  13  of  the  record,  she 
says: 

"Q.  Why  did  yon  ^ut  in  this  condition  that 
he  should  pay  $150  if  there  wasn't  any  ques- 
tion about  the  title?  A.  I  told  him  that  I 
didn't  know  him ;  that  he  was  a  stranger  to 
me,  and  that  I  didn't  want  to  give  the  property 
to  him  until  we  closed  the  deal;  and  Mr.  Gray 
suggested  that  in  case  he  should  not  come 
through  with  his  contract  he  should  give  $150 
cash,  and  I  wouldn't  do  it;  and  finally,  after 
reeonaidering,  and  being  anxious  about  going 
away,  and  he  assuring  me  he  would  go  tlirougb 
with  his  part  of  the  contract,  I  consented  to 
do  it" 

Again,  at  page  4  of  the  record,  she  says: 
"He  said  right  then,  when  we  were  writing 
that  contract,  he  wouldn't  want  the  goods  un- 
less he  could  have  possession  of  them  at  once. 
He  said  that  he  wanted  possession  of  them  by 
Saturday ;  that  be  wanted  to  trade  them  for  a 
horse.  I  said  I  couldn't  trade  until  he  got  me 
the  title  to  his  property.  He  said  he  would  get 
me  the  title  to  his  property.  Then  Mr.  Gray 
suggested  tliat  we  put  it  into  the  contract,  that 
we  give  him  the  bul  of  sale  then  to  it ;  and,  as 
I  was  anxious  to  get  away,  he  would  stipu- 
late in  that  contract  if  the  trade  did  not  go 
throngh  he  would  give  $160  in  cash.  *  *  * 
So  Mr.  Grav  said  we  will  put  it  is  that  way, 
and  I  said  I  want  security  for  the  $150 ;  he  is 
a  stranger  to  me.    He  assured  me  that  he  was 
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a  farmer  from  Oklahoma,  and  said  he  was  hon- 
est and  that  he  would  carry  through  his  part." 

Again,  at  page  7  of  the  record,  she  says: 
"Q.  Now,  why  did  yon  give  him  this  proi)er- 
ty?  A.  Well,  he  said  he  didn't  want  to  trade 
unless  he  could  have  possession  of  it  by  Satur- 
day, and  he  assured  me  that  be  would  get  the 
title  to  his  property  for  me.  Q.  Is  that  what 
induced  you  to  do  it?  A.  Yes,  sir.  Q.  Did  you 
rely  upon   that?     A.  Tes,   sir." 

Again,  at  page  15,  we  find  the  following: 

"A  The  reason  that  I  consented  to  let  him 
have  it  he  agreed  that  he  would  produce  a  good 
title  and  deed  to  that  property,  and  he  said: 
'I'll  carry  out  my  side  of  the  contract ;  I'll  pro- 
duce a  good  title  and  deed  to  that  property,  I 
know  I  can  carry  out  my  contract'  And,  on 
his  promise  that  he  was  an  old  honest  farmer 
from  Oklahoma,  I  turned  over  my  furniture. 
•  •  •  I  agreed  to  do  it  upon  his  assurance 
that  he  would  give  me  a  good  deed  and  title 
to  his  property.  Q.  Ton  finally  agreed  that,  in 
event  he  would  not  be  able  to  give  title  to  this 
property  and  give  it  to  you.  that  you  would 
take  $150  for  yonr  property?  A.  Not  get  ti- 
tle, if  he  conld  not  perfect  title." 

From  her  own  testimony,  as  well  as  her 
act  in  demanding  and  entering  into  this  con- 
tract, it  clearly  appears  that  she  was  unwill- 
ing to,  and  did  not  accept  and  act  upon,  bis 
statement  that  he  was  the  owner  of  the  prop- 
erty, but  relied  more  upon  the  promises  which 
were  embodied  in  the  written  agreement. 
She  says  she  first  demanded  security  for 
the  payment  of  the  $150,  which  it  was  agreed 
should  be  paid  in  the  event  he  could  not  pro- 
duce good  title,  but  being  anxious  to  sell,  and 
believing  that  he  would  do  as  he  agreed,  she 
waived  this  requirement. 

[I,  9]  It  Is  too  well  settled  to  Justify  the 
citation  of  authorities  that  the  alleged  false 
pretense  must  be  relied  upon  and  be  the  ef- 
fective cause  in  inducing  the  other  party  to 
part  with  his  property.  It  is  equally  well 
established  that  a  mere  promise  to  do  some- 
thing, relating  as  it  does  to  a  future  event,  is 
not  within  the  statute;  otherwise  our  Jails 
and  prisons  must  be  greatly  enlarged.  State 
V.  Cameron,  117  Mo.  lod  cit.  648,  23  S.  W. 
767;  State  v.  Petty,  119  Mo.  425,  24  S.  W. 
1010. 

[11]  III.  Willie  it  is  not  oar  province  to 
weigh  confiicting  evidence,  it  is  our  duty  to 
consider  the  whole  record  in  determining 
whether  there  is  sufficient  evidence  to  sustain 
a  verdict.  It  is  our  opinion  that  the  evidence 
In  this  case  is  not  sufficient  to  disclose  either 
a  criminal  Intent  on  the  part  of  the  defend- 
ant, or  that  the  prosecutrix  relied  upon  de- 
fendant's statement  of  ownership  in  parting 
with  her  property.  Her  remedy  lies  in  a 
civil  action  where  the  issues  are  altogether 
different,  and  where  questions  all  decisive 
here  are  of  little  importance. 

Let  the  Judgment  be  reversed  and  the  de- 
fendant be  discharged.   All  concur. 
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SCJHETTRICH    t,    EMPIRE    DIST.    EJLEC- 
TRIC  CO.     (No.  17692.) 

(Supreme  Ckiurt  of  Misaouri,  Division   No.  2. 
May  31,  1916.    Rehearing  De- 
nied July  5,  1916.) 

L  Nuisance    <8=s>72  — Acts   PBoaiBiTED    by 

Public  Authoritt. 
One  specially  injured  by  a  nuisance,  such 
as  a   dam,  has  a  ri^ht  of  action  therefor,  al- 
though it  is  public  in  its  nature  and  a  viola- 
tion of  law. 

rE3d.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  SS  164-168;    Dec.  Dig.  «=»72.] 

2.  Nuisance    <s=»76  —  Action  —  Plbadihq — 

Special  Injuby. 
One   suing   on   account  of  special  injuries 
from  a  nuisance  public  in  its  nature  must  al- 
lege sucb  injuries. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  {{  185-188;   Dec  Dig.  «8=»76.] 

S.  JuDOMKNT  ®=>597  — Bab  bt  Fobueb  Re- 

COVKBV  —  SpUTTING     CAUSES    OF    ACTION  — 

Pebmansnt  Injubies. 
The  rule  that  recovery  in  action  in  which 
permanent  damages  are  recoverable  bars  an  ac- 
tion for  subsequent  damages  applies  only  where 
the  wrong  complained  of  is  of  such  a  nature 
that  one  action  will  enable  the  injured  party  to 
recover  full  compensation  for  damages,  present 
and  prospective. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  SS  1062-1065,  1112;  Dec.  Dig.  <©=» 
697.] 

4.  Judgment  *=s>598— Bab  bt  Fobmeb  Rk- 
covEBT— Splitting  Causes  of  Action— 
Pebmanbnt  Injubies. 

Recovery  in  a  suit  where  past  damages 
alone  from  dam  overflow  were  asked,  the  court 
holding  the  injuries  continuous  and  recurrent, 
did  not  bar  an  action  for  subsequent  Injuries 
within  the  period  authorised  by  statute. 

(Kd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §  1113 ;   Dec.  Dig.  <3=598.1 

5.  JuDQUBNT  4=>098— Bab— Fbruanbnt  Nui- 
sance. 

A  dam  erected  in  open  violation  of  the 
statutes  regarding  dams  (Rev.  St.  1909,  SS 
6466-5483),  while  permanent  so  far  as  its  phys- 
ical structure  is  concerned,  cannot  be  so  re- 
garded in  a  legal  sense,  because  it  was  and  is 
subject  at  any  time  to  be  abated  by  the  state. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  S  1113;    Dec.  Dig.  «=>598.] 

6.  IiiMiTATioN  OF  Actions  «=»55(7)— Oveb- 
FLOW  FBOH  Illegal  Dau  —  Fivb>Ybab 
Statute. 

Recovery  of  continuing  or  recurring  dam- 
ages from  an  illegal  dam  is  limited  to  those  oc- 
curring within  five  years  prior  to  institution 
of  suit. 

[Eld.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  S  306;  Dec.  Dig.  <&=» 
55(7).l 

7.  Judgment  $=>584— Res  Judicata. 

To  successfully  invoke  a  plea  of  former  ad- 
judication there  must  be  identity  of  thing  sued 
for,  of  cause  of  action,  of  persons  and  parties, 
and  of  quality  of  the  person  for  or  against 
whom  the  claim  is  made. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  §S  1079,  1080,  1092;  Dec.  Dig.  «=» 
684.] 

8.  Judgment  «=s>59&— Res  Judicata. 

Recovery  in  prior  suit  of  damages  to  land 
overflowed  by  an  illegal  dam  is  not  res  judicata 
of  the  right  to  recover  in  subsequent  suit  for 


later  accrued  damagea;  the  claims  In  fb«  dif- 
ferent suits  being  for  different  damages. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  S  1113;    Dec.  Dig.  «S=>598.] 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty; Car  McNatt,  Judge. 

Action  by  A.  J.  Scheurlch  against  the  Em- 
pire District  Electric  Company.  From  a 
judgment  for  defendant^  plaintiff  appeals. 
Reversed  and  remanded. 

See,  also,  109  Mo.  App.  406,  84  &  W.  1(X)3. 

C.  H.  Montgomery,  of  JopUn,  for  appel- 
lant Spencer  &  Orayston,  of  Jophn,  for  re- 
spondent 

WALKER,  J.  In  January,  1911.  plaintiff 
filed  In  the  clrcnlt  court  of  Newton  coun- 
ty a  petition  claiming  damages  for  the 
maintenance  by  defendant  of  a  dam  wlilcb 
obstructed  the  waters  of  a  creek  causing  It 
to  overflow  plalntUfs  land.  Defendant  de- 
murred to  the  petition.  The  demurrer  was 
sustained,  and  Judgment  rendered  for  the  de- 
fendant, from  which  plaintiff  appeals.  The 
amount  sued  for  Axes  the  appellate  Jurisdic- 
tion In  this  court 

In  substance  the  petition  stated:  That  the 
defendant,  the  Empire  District  Electric  Com- 
pany, was  and  is  a  corporation  organized  un- 
der the  laws  of  the  state  of  Kansas.  That 
the  plaintiff  la,  and  has  been  for  more  than 
20  years  last  past,  the  owner  In  fee  and  in 
the  actual  possession  of  certain  lands,  de- 
scribing them,  In  Newton  county.  That  he 
has  upon  said  lands  a  dwelling  house  In 
which  plaintiff  lives  with  his  family,  and 
gardens,  fields,  stables,  and  other  buildings, 
and  crops  and  valuable  mines.  That  all  of 
said  lands  before  the  wrongful  act  of  defend- 
ant were  valuable  as  mineral  lands  and  for 
farming  and  gardening  purposes.  That  be- 
fore said  wrongful  act  a  stream  called 
Shoal  creek,  a  water  course  not  navigable, 
flowed  unobstructed  through  plaintiff's  land, 
and  liad  so  flowed  from  time  ImmemorlaL 
That  in  the  year  1891  the  Southwest  Mis- 
souri Electric  Light  &  Water  Power  Compa- 
ny, a  corporation,  without  first  obtaining 
permission  from  the  circuit  court  of  Newton 
county.  Mo.,  and  without  any  legal  authority, 
did  wrongfully  and  willfully  build  in  and 
across  said  stream,  where  the  same  passes 
through  and  along  the  sides  of  plaintiff's 
land,  a  dam  and  obstruction,  thereby  unlaw- 
fully and  wrongfully  obstructing  the  waters 
of  said  stream,  and  backing  the  same  up, 
over,  and  around  the  lands  of  plaintiff,  and 
causing    the  said   waters  to  overfiow   the 

same.    That  afterwards,  on  the day 

of    ,    1896,    the    Southwest    Missonri 

Light  Company,  a  i  corporation,  purchased 
said  dam,  obstructions,  and  all  property  i>er- 
talning  to  it,  and  maintained  and  operated 
the  same  as  an  obstruction  up  to  and  until 
January,  1908,  when  the  said  Southwest 
Alissourl  Light  Company  was  reorganized 
and  became  the  Consolidated  Light,  Power  & 
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Ice  Company.  That  said  transaction  tras  a 
consoUdatloa  of  said  Souttawest  Missouri 
light  Comvtoay  and  an  Ice  Company  which 
bad  theretofore  been  operated  in  connec- 
tion with  and  at  the  plant  of  said  Sonthweat 
Missouri  Light  Company.  That  this  com- 
pany had  possession  of  and  maintained  said 
dam  until  October  22,  1909,  when  the  com- 
pany was  reorganized  under  the  name  of  the 
defendant,  Empire  District  Electric  Compa- 
ny. That  the  defendant  took  over  the  dam 
and  all  the  property  of  said  company,  and 
assumed  all  the  liabilities  of  Its  predeces- 
sor, and  that  defendant  has  since  said  Octo- 
ber 22,  1909,  maintained  said  dam  and  ob- 
structions until  the  present  time,  and  that 
all  the  property  of  the  said  Consolidated 
Light,  Power  &  Ice  Company  was  turned 
over  to  and  became  the  property  of  the  de- 
fendant, said  Empire  District  Electric  Com- 
pany, well  knowing  that  said  dam  was  built 
In  violation  of  law,  and  obstructed  the  flow 
of  the  stream,  and  caused  its  waters  to  dam- 
age plaintiff,  and  said  defendant  still  un- 
lawfully and  wrongfully  obstructs  said 
stream,  and  causes  the  waters  to  OTeraow 
plaintiffs  land,  to  his  damage.  That  in  the 
year  1896  the  said  Southwest  Missouri  Light 
Company  Increased  the  height  of  said  dam 
about  three  feet,  without  any  legal  authority 
and  against  the  objections  and  protests  of 
plalntlfr.  That  by  reason  of  said  increased 
height  noxious  vapors  and  offensive  smells 
were  created,  causing  malaria,  and  render- 
ing plaintlfTs  dwelling  an  inconvenient,  un- 
desirable, and  dangerous  place  to  live.  That 
the  raising  of  the  waters  around  plaintiff's 
land  prevents  it  from  draining  as  it  other- 
wise would,  and  causes  a  large  part  of  it  to 
be  unproductive.  That  the  land  is  rich  In 
minerals,  but  Is  of  a  gravelly  formation,  and 
the  raising  of  the  waters  on  said  land,  and 
tbelr  percolation  through  the  soil,  and  con- 
sequent filling  of  any  shaft  or  mine  sunk 
tbereon,  prevent  the  mining  of  said  land,  and 
cause  plaintiff  to  lose  the  rentals  he  other- 
wise would  derive  from  same.  That  the 
dam  and  additions  thereto  cause  the  water 
to  wash  away  plaintiff's  fences  and  the  soil 
from  his  land,  and  to  cut  off  plaintiff  from 
access  to  a  road  leading  from  his  residence 
to  the  city  "of  Joplln,  plalntifTs  market  town, 
and  to  cause  him  to  go  a  longer  distance 
over  a  rougher  road  to  reach  said  market 
town.  That  said  dam  and  the  additions 
thereto  cause  the  backwater  to  stand  In 
stagnant  pools  on  plaintlfTs  land  and  ad- 
jacent land,  thereby  causing  the  vegetation 
to  decay,  and  creating  noxious  vapors  and 
gases,  which  pollute  the  atmosphere  In  the 
vidnlty  of  plaintiff's  dwelling;  and  that 
large  quantities  of  leaves,  trash,  and  animal 
and  vegetable  matter  lodge  and  remain  above 
said  dam  and  near  plaintUTs  residence, 
which  decompose  and  give  off  foul  gases,  pol- 
luting the  atmosphere,  and  causing  malaria 
and  sickness.  That  by  reason  of  the  unlaw- 
ful and  wrongful  acts  of  defendant  his  fami- 


ly has  become  sick  and  his  dwelling  house 
has  been  rendered  an  undesirable  and  dan- 
gerous place  to  live,  his  family  is  exposed 
to  malaria,  and  the  rental  value  of  his  land 
greatly  lessened.  That  in  April,  1899,  plain- 
tiff brought  an  action  against  the  Southwest 
Missouri  Ught  Company  for  temporary  dam- 
ages and  for  an  injunction  against  the  main* 
tenance  of  the  dam,  and  on  the  3d  day  of 
August,  1900,  recovered  a  Judgment  for  $150 
temporary  damages  which  was  doubled  by 
the  court,  but  an  injunction  to  abate  the  dam 
was  refused.  On  appeal,  the  St.  Louis  Court 
of  Appeals,  in  January,  19(KS  (Scheuricb  v. 
Southwest  Mo.  Ught  Co.,  109  Mo.  App.  406, 
81  S.  W.  1003),  reversed  the  finding  of  the 
lower  court,  but  only  ordered  the  dam  lower- 
ed six  inches.  That  in  August,  1908,  plain- 
tiff commenced  an  action  against  the  Consol- 
idated Light,  Power  &  Ice  Company  for  dam- 
ages for  maintaining  said  dam,  but  before  it 
could  be  tried  that  corporation  reorganized 
under  the  name  of  the  defendant  company, 
and  plaintiff  was  forced  to  dismiss  his  ac- 
tion in  January,  1911.  That  at  the  time  de- 
fendant acquired  and  took  over  said  dam 
and  property  of  the  Consolidated  Light,  Pow- 
er &  Ice  Company  said  last-named'  action 
was  pending,  and  that  defendant  took  said 
dam  and  the  property  of  said  corporation 
with  full  knowledge  that  said  action  was 
pending,  and  that  the  dam  was  being  main- 
tained in  violation  of  law,  and  as  an  ob- 
struction to  said  stream.  Then  follows  a 
prayer  for  temporary  damages  as  alleged  in 
the  petition  In  the  sum  of  $5,000  from  the 
22d  day  of  October,  1909,  when  defendant  be- 
came the  owner  of  the  dam,  and  asks  that 
the  same  may  be  doubled  as  required  by  the 
statute. 

Defendant  filed  a  demurrer,  which  was 
sustained.  In  sustaining  the  demurrer  the 
trial  court  held  that  plaintiff  could  have  re- 
covered all  his  damages  in  the  first  suit,  and 
hence  could  not  maintain  this  action.  The 
sufficiency  of  the  petition  is  alone  the  mat- 
ter for  our  determination. 

[1, 2]  I.  Pleading  Special  Injuriet.— The 
nuisance  charged  to  have  been  maintained  by 
defendant  from  October  22,  1909,  to  the  date 
of  the  institution  of  this  suit,  or  for  a  period 
of  about  fourteen  months  prior  to  the  com- 
mencement of  said  action,  while  public  in  its 
nature  and  erected  in  violation  of  law,  is 
charged  to  have  been  a  private  nuisance  as 
well,  which  worked  annoyance  and  injury  to 
plaintiff.  In  a  case  of  this  character  the 
right  of  action  Is  not  limited  to  the  state  on 
account  of  the  violation  of  the  law  and  the 
consequent  injury  to  the  public  by  reason 
thereof,  but  also  extends  to  the  person  dis- 
tressed or  damaged  by  such  nuisance,  pro- 
vided he  has  suffered  injuries  special  in  their 
nature  and  therefore  different  from  those  of 
which  the  general  public  may  complain. 
Berry  v.  RaUway,  214  Mo.  loc  dt  606,  114 
S.  W.  27 ;  Smith  v.  Sedalla,  152  Mo.  loc.  dt 
301.  63  S.  W.  907,  48.  L.  B.  A.  711;  Bothe  v. 
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Railroad,  181  Mo.  App.  720,  164  S.  W.  709. 
The  rule  which  establishes  this  right  of  ac- 
tion requires,  as  a  necessary  consequence  In 
the  enforcement  of  same,  that  the  plaintiff 
BO  state  his  canse  as  to  show  what  these  spe- 
cial Injuries  are.  Glvens  t.  Van  Stnddlford, 
86  Mo.  lo&  dt  168,  66  Am.  Rep.  421.  It  does 
not  matter  in  the  application  of  the  rule 
what  the  particular  nature  of  the  nuisance 
may  be,  whether  It  be  the  deflection  of  a 
highway  (Bailey  ▼.  CJnlver,  84  Mo.  loc.  clt 
538);  the  obstruction  of  a  sidewalk  (In  re 
Heffron,  170  Mo.  App.  loc.  dt  655,  162  S.  W. 
loc.  clt  657) ;  the  raising  of  a  dam  causing 
the  overflow  of  a  nonnavlgable  stream  (Scheu- 
rich  V.  S.  W.  Mo.  L.  Co.,  109  Mo.  App.  loc. 
clt  422,  84  S.  W.  1003);  or  the  obstruction 
of  a  navigable  stream  (Weller  v.  Lumber  Co., 
176  Mo.  App.  loc.  clt  249.  161  8.  W.  853). 
Many  cases  of  like  Import  might  be  dted 
from  other  Jurisdictions,  but  our  own  are 
ample  to  establish  the  principle  involved. 
The  rule  thus  definitely  established  is  found 
to  be  fully  complied  with  in  the  petition,  and 
criticism  on  this  score  is  without  merit 

II.  Estoppel — Prior  AdjudicaHon. — It  is  con- 
tended .that  plaintiff  is  estopped  by  a  prior 
adjudication  in  bis  own  favor  lu  a  suit  in- 
stituted by  him  against  a  former  owner  of 
the  dam.  This  contention  1b  based  upon  the 
assumption  that  the  nuisance  complained  of 
Is  a  permanent  one,  and  that  plaintiff's  dam- 
ages from  the  overflow  of  waters  on  account 
of  the  erection  of  the  dam  were  in  said  suit 
finally  ascertained  and  determined,  and  that 
plaintiff  will  therefore  not  be  permitted  to 
maintain  an  action  for  subsequent  damages. 

[3]  The  permanent  nature,  within  the 
meaning  of  numerous  cases  on  the  subject 
of  a  dam  across  a  nonnavlgable  stream  is, 
as  a  general  proposition,  well  established, 
provided  such  obstruction  has  been  erected 
under  the  authority  of  the  law  (chapter  39, 
R.  S.  1909)  and  the  damages  are  of  such  a 
nature  as  to  be  susceptible  of  determination 
in  one  proceeding.  Such  susceptibility  is 
necessarily  to  be  determined  by  the  facts  of 
the  particular  case,  and  illustrations  of  the 
application  or  otherwise  of  the  rule  are  as 
numerous  as  the  different  characters  of  the 
nnlsances  discussed.  A  review  of  these  au- 
thorities leads  us  to  the  conclusion  that, 
while  the  permanency  of  the  nuisance  is  of 
first  Importance  in  applying  the  rule,  it  is 
always  subject  to  the  limitation  that  the 
wrong  complained  of  is  of  such  a  nature 
that  one  action  will  enable  the  injured  party 
to  recover  full  compensation  for  damages 
present  and  prospective.  Any  other  construc- 
tion would  In  many  Instances  work  injustice. 
Cases  are  to  be  found  where  the  facts  seem 
to  indicate  that  the  injuries  inflicted  were 
continuing,  yet  the  courts,  on  account  of  the 
alleged  permanent  character  of  the  nuisance, 
have  held  that  the  complainant  should  be 
limited  to  one  action.  In  each  of  tbese  cases, 
however,  it  has  been  found  necessary  to  hold, 


in  order  to  snstaln  the  conclusion  reached, 
that  the  injury  then  Inflicted  or  that  might 
thereafter  occur,  was  capable  of  being  as- 
certained and  determined  in  tbe  pending  pro- 
ceeding. To  this  class  belongs  Powers  ▼. 
Railroad,  168  Mo.  87,  67  S.  W.  1090,  which 
omits  to  state  tbe  limitation,  but  follows  In 
its  general  conclusions  Howard  County  t. 
Railroad,  130  Ma  loc.  clt  666,  82  8.  W.  652, 
in  which  Brace,  C.  J.,  speaking  for  the  court 
tersely  announces  the  rule,  with  the  limita- 
tion thereon,  in  the  following  language: 

"While  there  is  some  conflict  between  the 
American  cases  on  this  subject,  the  rule  sus- 
tained by  the  great  weight  of  authority  seems  to 
be  _  that  when  by  wrongful  acts  a  permanent 
nuisance  is  created,  and  the  injury  therefrom 
is  direct,  immediate,  and  complete,  so  that  the 
damages  can  be  immediately  measured  [at  the 
time  of  the  creation  of  the  nuisance  in  one  ac- 
tion], the  statute  will  begin  to  ran  from  the 
erection  of  the  nuisance. 

This  ruling,  as  is  apparent  is  directed  par- 
ticularly to  the  question  of  the  ai)plication 
of  the  statute  of  limitations;  but  It  is  never- 
theless appropriate  in  correctly  stating  the 
rule  we  are  discussing.  The  earlier  case  of 
James  v.  Kansas  City,  83  Ma  567,  announces 
the  same  doctrine,  as  does  the  later  case  of 
De  Geofroy  v.  Bridge  Co.,  179  Mo.  loc.  clt 
721,  79  S.  W.  386,  64  L.  R.  A.  959,  101  Am. 
St  Rep.  524. 

[4]  In  the  prior  suit  (Scheurlch  v.  Light 
Ca,  109  Mo.  App.  406,  84  S.  W.  100.3)  brought 
by  plaintiff  against  tbe  former  owner  of  tbe 
dam,  and,  as  appears  from  the  petition,  pros- 
ecuted to  a  final  determination  in  plaintUTs 
favor,  past  damages  alone  were  asked  for, 
accompanied  by  a  prayer  for  an  injunction, 
and  a  Judgment  for  such  damages  was 
awarded,  while  the  injunction  was  denied. 
The  Court  of  Appeals  held  that  the  injuries 
were  continuous  and  recurrent,  and  that  tbe 
Judgment  was  for  damages  occurring  prior 
to  the  suit  and  within  the  statutory  limit 

On  account  of  tbe  nature  of  the  damages, 
and  tbe  prior  suit  being  for  past  injuries,  it 
constitutes  no  bar  and  creates  no  estoppel 
against  tbe  present  proceeding,  which  is 
brought  to  secure  damages  against  tbe  de- 
fendant for  subsequent  injuries  occurring 
within  the  period  autborized  by  tlie  statute. 
Our  conclusion  in  tills  regard  is  supported, 
not  only  by  the  cases  heretofore  dted,  but 
by  others,  viz..  Paddock  v.  Somes,  102  Mo. 
loa  dt  237,  14  S.  W.  746,  10  L.  R.  A.  254. 
Smith  v.  RaUroad,  88  Ma  20,  11  S.  W.  2o9, 
Brown  v.  Railroad,  80  Mo.  457,  and  Hayes 
V.  Railroad,  177  Mo.  App.  201,  162  S.  W.  266. 

In  addition  to  what  has  been  said  as  to 
tbe  application  of  the  limitation  on  the  rule 
in  regard  to  the  right  of  action  for  the  re- 
covery of  damages  where  a  nnisance  is  per- 
manent if  we  leave  the  limitation  out  of  tbe 
question  and  consider  the  rule  alone,  it  may 
well  be  questioned,  in  the  light  of  the  rulings 
of  this  court  and  of  the  Courts  of  Appeals, 
wbether  the  obstruction  here  Is  of  audi  a 
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permanent  nature  as  to  preclude  miccesslTe 
actions  for  recurrent  Injuries. 

[8]  The  dam  was  erected  In  open  violation 
of  an  affirmatire  prohibitory  statute  (chapter 
39,  R.  S.  1900),  and,  while  permanent  so  far 
as  Its  physical  structure  Is  concerned,  can- 
not be  80  regarded  In  a  legal  sense,  because 
it  was  and  Is  subject  at  any  time  to  be  abat- 
ed by  the  state.  Huffman  v.  Vanghan,  72 
Mo.  465.  This  being  true,  the  impossibility 
of  piaintliTs  permanent  injuries  being  deter- 
mined in  one  action  becomes  evident  Goode, 
J.,  in  the  Schenrich  Case,  supra,  states  ar- 
guendo, not  only  the  nature  of  the  plaintiff's 
action  in  the  prior  proceeding,  but  the  rea- 
sons for  same,  as  foHows: 

"l%e  nuisance,  too,  being  a  public  one,  was 
liable  to  be  abated  at  any  time,  which  tact 
would  probably  have  been  brouflit  forward 
against  the  contention  that  plaintiff  was  enti- 
tled to  recover  damages  for  future  years.  We 
think  the  case  was  brought  and  tried  on  the 
theory  that  plaintiff  could  be  awarded  damages 
only  for  injuries  already  sustained." 

If  we  leave  out  of  consideration  the  limita- 
tion on  the  rule  we  have  been  discussing, 
and  base  our  conclusion  as  to  plaintiff's 
rights  npon  the  facts  as  alleged  in  the  peti- 
tion in  regard  to  the  nature  of  the  prior  suit 
and  its  effect  npon  the  one  at  bar,  we  And 
that,  if  it  was  not  conceded  in  sucli  suit  by 
the  parties,  it  was  dearly  held  by  the  Court 
of  Appeals,  that  In  a  legal  sense  the  nuisance 
was  not  permanent,  and  that  plaintiff  did 
not  ask  for,  and  was  not  awarded,  present 
and  prospective  damages. 

[B]  "Hierefore,  from  whatever  vantage 
ground  we  view  the  case,  the  prior  suit  can- 
not properly  be  pleaded  as  a  bar  to  the  pres- 
ent action,  and  the  right  of  plaintiff  to  sne 
for  and  recover  injuries  sustained  prior  to 
the  institution  of  the  instant  case  and  with- 
in the  statute  of  five  years  (De  Geofroy  r. 
Bridge  Co.,  179  Mo.  721,  79  S.  W.  386,  64 
L.  R.  A.  959,  101  Am.  St  Rep.  524;  Hayes  v. 
Railroad,  177  Mo.  App.  loc  dt  219,  162  S. 
W.  266),  which  we  hold  applicable  to  cases 
of  this  character,  seems  well  established. 

III.  Statute  Limitations.— 1h&  contenUon 
that  the  statute  of  limitations  constitutes  a 
bar  to  plaintiff's  right  of  recovery  is  dissi- 
pated by  the  allegations  of  the  petition, 
wliich  shows  that  the  suit  was  for  damages 
incurred  t>etween  October  22,  1909,  and  the 
commencement  of  the  action,  or  for  a  period 
of  a  little  more  than  a  year  and  two  months. 

17]  IV.  Res  Adjudioata.—Tbe  doctrine  of 
res  adjudicata  is  Invoked  in  attacking  the 
sufficiency  of  the  petition.  It  is  hornbook 
law  tliat  to  successfully  invoke  a  plea  of  for- 
mer adjudication  four  conditions  must  con- 
cur, viz.:  (1)  Identity  of  the  thing  sued  for; 
C2)  identity  of  the  cause  of  action;  (3)  iden- 
tity of  the  persons  and  of  parties  to  the  ac- 
tion; and  (4)  Identity  as  to  the  quality  of 
the  person  for  or  against  whom  the  claim  is 
made.  State  to  Use  v.  Hollinshead,  88  Ma 
App.  loc.  cit  682. 


[S]  There  was -neither  identity  in  the  tiling 
sued  for  nor  in  the  cause  of  action.  Each 
action,  It  is  ttne,  was  for  damages  for  in- 
juries for  the  maintenance  of  a  nuisance; 
bnt  the  word  "damages"  is  a  generic  term, 
and  an  injury  may  be  inflicted  to-day 
which  will  create  a  cause  of  action  for  dam- 
ages, while  a  like  injury  to-morrow  of  the 
same  character  may,  between  the  same  par- 
ties, have  a  like  effect  Putting  aside,  there- 
fore, the  plea  as  to  privity  between  the  for- 
mer and  present  owner  of  the  dam,  as  con- 
tended for  by  defendant,  but  immaterial  in 
the  determination  of  this  question,  let  it  be 
assumed  that  the  defendant  in  the  prior  suit 
still  retained  ownership  of  the  dam,  and  that 
the  case  at  bar  was  brought  against  it,  iur 
stead  of  the  present  defendant;  the  plea  of 
former  adjudication  would  avail  nothing,  be- 
cause  at  the  time  of  the  rendition  of  the 
Judgment  in  the  prior  case  the  cause  of  ac- 
tion in  tlie  present  proceeding,  not  only  had 
not  accrued,  but  did  not  exist  If  nonexist- 
ent, therefore,  at  the  time  of  the  prior  ac-. 
tion,  its  prosecution  now  can  afford  no  ba- 
sis for  the  present  plea  of  former  adjudica- 
tion. 

It  follows  from  the  foregoing  that  the 
ruling  of  the  trial  court  herein  must  be  re- 
versed, and  the  cause  remanded;  and  it  is 
so  ordered.    All  concur. 


HATIONAI,  BANE  OF  COMMERCE  OF 
KANSAS  CITY,  MO.,  ▼.  FI^ANAOAN 
MILLS  ft  BJLEVATOB  CO.  et  aL  (No. 
16722.) 

(Supreme  Court  of  Missouri.    In  Banc.    July  3, 
1916.    Rehearing  Denied  July  18, 1916.) 

1.  Evidence  <8=>448— Pakol  Evidxnok. 

It  the  language  of  written  contracts  is  am- 
bigaoQB  or  doubtful,  extrinsic  evidence  may 
be  considered  to  determine  its  meaning. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  EHg.  H  2066-2082,  2084 ;  Dec.  Dig.  «s» 
448.] 

2.  CONTBACTS   €=9164  —  CONSTSTJCTIOK  —  CON- 

EINO  INSTBUMBNTB  TOQKTBEB. 
reral  written  instruments   pertaining  to 
me  subject-matter  may  be  construed  to- 
gether. J 

[Ed. /Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  $}  746-748;    Dec.  Dig.  (S=3l64.] 

3.  Baizjient  iSs»1— NATtna  or  Baiuient. 

A  milling  company,  l)orrowing  money  to  buy  I 
grain  and  agreeing  to  keep  the  grain  in  its  ele-  ' 
vator  as  collateral  for  loans,  there  being  no  seg- 
regation of  particular  property,  held  not  a  bailee 
as  to  the  lender. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  H  1-12;  Dec.  Dig.  «=>!.] 

4.  WARKHOnSBMIN    «=S>3— WHO  AW»— MrLUNO 

Compart— BoBBOwiNO  on  Gbaiit  Receipts.  , 

Such  a  course  of  business  held  not  doing  a  / 

warehouse  business  by  the  milling  company.        / 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  §  4;   Dec.  Dig.  <8=»8.] 
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6.  Pi.Ei>OE8  «=»1— What  is  a  Pledob. 

Such  a  transaction  held  not  a  pledge,  be- 
cause there  was  no  delivery,  in  fact  or  other 
wise. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  a  1,  4,  6;    Dec.  Dig.  «=»!.] 

6.  Pledges  «=»11— Deuvert. 

To  constitute  a  pledge,  either  the  pledgee  or 
some  one  for  him  must  take  possession ;  the 
owner  cannot  make  pledge  by  delivery  to  him- 
self. 

[Bid.  Note. — ^Por  other  cases,  see  Pledges,  Cent, 
Dig.  S§  2»-35;    Dec.  Dig.  ®=9ll.] 

7.  contbaotb  «=>143— conbtbucnoh  to  grvb 
Vauditt. 

If  a  contract  is  fairly  susceptible  of  two 
constructions,  one  making  it  legal  and  the  other 
illegal,  the  validating  construction  is  adopted. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  U  723,  743 ;    Dec.  Dig.  «=»143.] 

8.  Warehousemen   ®=>12  —  Warehouse   Re- 
ceipts. 

Receipts  not  issued  by  a  warehouseman  are 
not  warehouse  receipts,  although  in  form  of 
warehouse  receipts. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  §{  19-24 ;  Dec  Dig.  «=»12.] 

■9.  Warehousemen  <s=>12— Statutes  —  Ejus 
DEM  Gbneris — "Other  Person." 
Rev.  St.  1909.  S  11951  et  seq.,  relating  to 
warehouseman,  wharfinger,  "or  other  person," 
have  no  application  to  persona  not  engaged  in 
the  warehouse  business,  since  under  the  rule  of 
ejusdem  generis  the  word  "other  person"  must 
be  held  to  mean  warehouseman^  or  wharfinger  or 
person  engaged  in  similar  business. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  |{  19-24 ;   Dec.  Dig.  «=>12. 

For  other  definitions,  see  Words  and  Phrases, 
EMrst  and  Second  Series,  Other.] 

10.  Principal  and  Surety  e=>57  —  Surety 
Companies— Power  to  Give  Bond. 
A  surety  company,  chartered,  among  other 
things,  to  guarantee  performance  of  contracts, 
had  power  to  give  bond  that  a  milling  company, 
borrowing  money  upon  its  collateral  agreement 
to  turn  over  grain  in  its  elevator  upon  demand 
after  default  in  payment  of  notes,  would  per- 
form such  collateral  agreement. 

[Ed,  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §  101 ;  Dec  Dig.  <8=»57.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   J.  H.  Slover,  Judge. 

Action  by  the  National  Bank  of  Commerce 
of  Kansas  City,  Mo.,  against  the  Flanagan 
Mills  &  Elevator  Company  and  another. 
From  a  judgment  for  plaintiff,  defendant  tbe 
United  States  Fidelity  &  Guaranty  Company 
of  Baltimore,  Md.,  appeals.    AflSrmed. 

This  Is  an  action  upon  the  following  bond: 

"Know  all  men  by  these  presents,  that  we,  the 
Flanagan  Mills  &  Elevator  Company,  as  prin- 
cipal, and  the  United  States  Fidelity  &  Guar- 
anty Company  of  Baltimore,  Maryland,  as  sure- 
ty, acknowledge  ourselves  to  own  and  stand  in- 
debted to  the  National  Bank  of  Commerce  of 
Kansas  Citv,  Missouri,  its  successors  and  as- 
signs, in  the  sum  of  twenty-five  thousand  dol- 
lars ($25,000.00),  for  the  payment  of  which  we 
bind  ourselves  upon  the  following  conditions: 

"Whereas,  the  Flanagan  Mills  &  Elevator 
Company  is  engaged  in  the  management  and  op- 
eration of  elevators  and  warehouse  and  cribs  at- 
tached thereto,  for  the  storage  of  grain,  at  Rich 
Hill,  Missouri,  which  is  known  as  the  Flanagan 
Elevators  A  and  G,  and  proposes  to  issue  ware- 
house receipts  and  other  instruments  evidenc- 


ing that  it  Is  holding  grain  and  other  commodi-  < 
ties,   deliverable  upon  the  request  or  order  of  1 
another  person  or  nis  assignee,  or  that  it  is  nn-  ' 
der  obligations  concerning  grain  and  other  com- 
modities in  said  elevator  to  such  other  person 
or  his  assignee,  or  by  which  it  agrees  to  deliver 
grain  and  other  commodities  from  said  elevator 
to  such  other  person  or  his  assignee,  or  to  hold  . 
it  subject  to  the  order  of  such  other  person  or  \ 
his  assignee,  which  receipts  and  instruments  are    \ 
intended  to  be  delivered  either  in  the  case  of    I 
sale  or  pledge,  or  as  evidence  of  a  bailment ;  and     | 

"Whereas,  it  is  contemplated  by  the  parties 
hereto  that  warehouse  receipts,  to  be  issued  by 
the  Flanagan  Mills  &  Elevator  Company,  may  l>e 
hypothecated  with  said  Notional  Bank  of  Com- 
merce as  collateral  security:^ 

"Now,  therefore.  If  the  said  Mills  ft  Elevator 
Company  shall  at  all  times  and  in  all  cases  fully 
and  faithfully  redeem  all  such  receipts  and  other 
instruments  issued  by  it,  and  fully  and  faith- 
fully comply  with  each  and  every  provision 
thereof,  or  obligation  incident  thereto  or  arising 
therefrom,  and  at  all  times  deliver  the  grain  de- 
mandable  by  any  warehouse  receipt  or  other  in- 
strument issued  by  it,  in  connection  with  the 
business  of  conducting  said  elevator,  then  this 
obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  effect: 

"Provided,  however,  that  this  bond  is  execut- 
ed with  the  understanding  and  agreement,  and  it 
is  made  a  condition  hereof,  that  said  surety  may 
cancel  this  obligation  and  its  liabilities  hereun- 
der, by  giving  thirty  (30)  days'  notice  in  writiftg 
to  said  the  National  Bank  of  Commerce,  or  its 
successors,  of  its  intention  to  do  so,  and  remain- 
ing liable  only  for  such  breaches  of  this  bond  as 
may  have  been  committed  to  date  of  such  termi- 
nation, which  shall  be  thirty  (30)  days  after 
service  of  said  written  notice. 

"In  testimony  whereof,  the  said  Flanagan 
Mills  &  Elevator  Company  has  caused  this  in- 
strument to  be  executed  by  its  president,  and 
attested  by  its  corporate  seal,  and  the  said 
United  States  Fidelity  &  Guaranty  Co.  has 
caused  this  instrument  to  be  signed  by  its  at- 
torney in  fact,  and  its  corporate  seal  affixed  by 
authority  of  its  board  of  directors,  this  18th 
day  of  October,  1905. 

"[Seal.1    Flanagan  Mills  &  Elevator  Company, 
"By  G.  M.  Flanagan,  Pres. 

"[SeaL]    The  United  States  Fidelity  &  Guar- 
anty Company, 
"By  H.  M.  Cottdrey, 

"Attorney  in  fact. 

"(Acknowledgment  In  due  form.)" 

The  petition  duly  pleads  the  bond,  and 
avers  a  breach  thereof  thus: 

"That  said  Elevator  Company  did  not,  at  all 
times  and  in  all  cases,  fully  and  faithfulhr  re- 
deem warehouse  receipts  that  had  been  issued 
by  it  and  delivered  to  this  plaintiff,  and  did  not 
fully  and  faithfully  comply  with  each  and  every 
provision  of  said  warehouse  receipts,  and  did  not 
deliver,  on  demand,  or  at  any  time,  grain  de- 
mandable  by  warehouse  receipts  which  it  bad 
issued  and  delivered  to  this  plaintiff. 

"That  on  the  31st  day  of  October,  1905,  said 
Elevator  Company,  for  a  valuable  consideration, 
executed  and  delivered  to  this  plaintiff  its  cer- 
tain warehouse  receipt,  whereby  it  acknowledg- 
ed to  have  received  25,(KX)  bushels  of  grain  and 
its  product,  and  agreed  to  hold  the  same  subject 
to  the  order  of  this  plaintiff  (which  said  grain 
and  its  products  were  represented  to  be,  and 
were  at  all  the  dates  herein  mentioned,  of  the 
value  of  $20.000) ;  that  on  the  17th  day  of  No- 
vember, 1905,  said  Elevator  Company,  for  a 
valuable  consideration,  executed  and  delivered 
to  this  plaintiff  its  certain  other  warehouse  re- 
ceipt, whereby  it  acknowledged  to  have  received 


'eipt, 
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bushels  of  grain  and  its  product,  and 
agreed  to  hold  the  same  subject  to  the  order  of 
this  plaintiff  (which  said  grain  and  its  product 
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weT«  Tcpreseuted  to  be,  and  were  at  all  the 
dates  herein  mentioned,  of  the  value  of  $4,000) ; 
that  on  the  20th  day  of  Movember,  1905,  said 
Elevator  Company,  for  a  valuable  consideration, 
ezecnted  and  delivered  to  this  plaintiff  its  cer- 
tain other  warehouse  receipt,  whereby  it  ac- 
Icnowledged  to  have  received  2,500  bushels  of 
grain  and  its  product,  and  agreed  to  hold  the 
same  snbject  to  the  order  of  this  plaintiff  (which 
said  grain  and  its  product  were  represented  to 
be,  and  were  at  all  the  dates  herein  mentioned, 
of  the  value  of  |2,000) ;  that  on  the  2d  day  of 
December,  1905,  the  said  Elevator  Company, 
for  a  valuable  consideration,  executed  and  de- 
livered to  this  plaintiff  its  certain  other  ware- 
boQM  receipt,  whereby  it  acknowledged  to  have 
received  S,750  bushels  of  grain  and  its  product, 
and  agreed  to  hold  the  same  subject  to  the  order 
of  this  plaintiff  (which  said  grain  and  its  prod- 
act  were  represented  to  be,  and  were  at  aU  the 
dates  herein  mentioned,  of  the  value  of  $2,000). 
"That,  by  virtue  of  each  and  every  one  of 
said  above-mentioned  warehouse  receipts,  this 
daintiff  became  entitled  to  receive  from  said 
Klevator  Company,  on  demand,  the  faain  and 
product  thereof  therein  mentioned,  and  that  on 
the day  of ,  1906,  this  plaintiff  de- 
manded of  said  Elevator  Company  the  grain 
called  for  in  each  and  every  one  of  said  above- 
mendoned  warehouse  receipts,  but  that  said  Ele- 
vator Company  then  failed  and  refused  to  deliv- 
er to  this  plaintiff  any  and  all  of  said  grain 
called  for  in  eedi  and  every  one  of  the  above- 
mentioned  warehouse  receipts,  and  that,  upon 
the  failure  and  refusal  of  said  Elevator  Com- 
pany to  deliver  said  grain  to  this  plaintiff,  it  de- 
manded of  said  defendant,  Onaranty  Company, 
to  make  good  its  promise  in  said  bond  contain- 
ed, and  to  pay  to  this  plaintiff  the  damage  by 
it  sustained  by  reason  of  said  refusal,  but  that 
said  Guaranty  Company  has  failed  and  refused 
to  do  so." 

Tbe  record  shows  the  execution  and  de- 
livery to  plaintiff  of  the  several  receipts  de- 
scribed above,  and  shows  the  failure  to  pay 
the  notes   and   the   failure   to  deliver   the 
grain  mentioned  In  the  receipts,  aa  also  tbe 
refusal   of  tbe   Surety    Company,    the   only 
appealing  defendant,  to  maka  good  its  bond. 
All  tbe  notes  and  receipts  are  In  the  same 
form,  and  one  of  each  is  all  that  is  neces- 
sary to  show  tbe  contract  between  the  par- 
ties.   Below  Is  one  of  eacb: 
Exhibit  No.  2. 
"No.  189179. 
"$2,000.00.        Kansas  City,  Mo.,  Nov.  18, 1905. 

"Due,   Demand. 

"On  demand,  after  date,  for  value  received, 
we  promise  to  pay  to  the  order  of  the  National 
Bans  of  Commerce  of  Kansas  City,  Mo.,  two 
thousand  dollars,  at  the  National  Bank  of 
Commerce,  Kansas  City,  Mo.,  with  interest 
from  date  until  paid,  at  the  rate  of  8  per  cent 
per  annum.  (To  secure  the  payment  of  this  note 
and  of  any  ahd  all  other  indebtedness  which  we 
now  owe  to  said  bank,  or  may  owe  it  at  any 
time  before  the  payment  of  this  note,  we  have 
hereto  attached,  as  collateral  security,  the  fol- 
lovdng  warehouse  receipt.  No.  8,  hereto  attach- 
ed.? An  dividends  and  maturing  coupons  pend- 
ing life  of  this  loan  shall  be  paid  to  holder  of 
this  note. 

"[Signed]    Flanaean  Mills  &  Elevator  Co., 

"Charles  H.  Flanagan,  Sec'y.*' 

Exhibit  No.  8. 

"Warehouse  Receipt— No.  3  Flanagan  Mills  and 
Elevator. 

"Kansas  City,  Mo.,  Nov.  17th,  1905. 
/    "Received  in  warehouse  and  elevators  A.  B, 
'  at  lUch   Hill,   Mo.,   five   thousand   bushels   of 


grain  and  its  product,  subject  only  to  the  order 
hereon  of  National  Bank  of  Commerce,  Kansas 
City,  Mo.,  and  the  surrender  of  this  receipt  and 
payment  of  charges.  It  is  hereby  agreed  by 
the  holder  of  this  receipt  that  the  Grain  and 
Product  of  Grain  herein  mentioned  mar  be  stor- 
ed with  other  Grain  and  Product  of  same  qual- 
ity. 
"[Signed]    Flanaean  Mills  &  Elevator  Co., 

"Charles  H.'  Flanagan,  Sec'y." 

Counsel  for  tbe  Surety  Company  thus  out- 
lines tbe  answw  in  the  case: 

"In  addition  to  a  general  denial,  the  separate 
answer  of  the  United  States  Fidelity  &  Guaran- 
ty Company  admits  that  as  surety  only,  and 
not  otherwise,  it  executed  the  contract  sued  on 
and  that  its  provisions  were  as  charged.  It 
is  then  alleged  that  the  warehouse  receipts  men- 
tioned in  the  petition  are  not  in  fact  warehouse 
receipts  under  the  laws  of  this  state,  and  that 
as  such  they  are  illegal  and  void,  and  that  the 
same  recites  the  fact  to  be  that  the  Elevator 
Company  had  received  from  the  plaintiff  cer- 
tain commodities,  whereas  in  fact  no  commodi- 
ties of  any  kind  whatsoever  bad  been  actually 
received  into  store  or  upon  the  premises,  the 
property  of  the  plaintiff.  The  answer  then  al- 
leges that,  by  the  terms  of  the  contract  sued  on, 
the  defendant  became  liable  thereunder  'only  for 
the  honesty  and  faithfulness  of  the  said  Flona- 
gan  Mills  &  Elevator  Company  in  caring  for, 
holding,  and  keeping  the  said  grain  mentioned 
in  said  receipts  in  its  said  elevator  or  elevators 
as  a  warehouseman,  and  not  otherwise,  and  that 
same  should  be  forthcoming  and  deliverable  up- 
on such  conditions  and  penalties  as  the  laws  of 
this  state  impose  upon  warehousemen  only,  and 

not   otherwise.'     'That,   on    the   day   of 

-,  1906,  and  after  the  making  of  the  con- 


tract or  bond  sued  on,  the  grain  mentioned  in 
the  receipts  made  the  basis  of  this  suit  were 
wholly  destroyed  by  fire  without  fault  or  neglect 
on  the  part  of  the  Flanagan  Mills  ft  Elevator 
Company,  by  reason  of  which  fact,  as  alleged, 
no  liabili^  existed  from  defendant  to  plaintiff. 
"It  is  further  alleged  that,  if  the  contract 
or  bond  sued  on  is  susceptible  of  any  other  con- 
struction than  that  tbe  same  was  and  is  a  con- 
tract or  bond  for  the  faithful  honest  keeping 
and  caring  for  and  delivery  of  the  grain  In  ques- 
tion by  the  Elevator  Company  aa  a  warehouse- 
man, said  contract  is  ambiguous  in  that  such 
construction  would  convert  tibe  said  contract  in- 
to a  policy  of  fire  insurance,  and  not  a  contract 
for  the  faithful  delivery  of  the  grain,  which  kind 
of  contract  the  defendant  had  no  power  or  au- 
thority in  law  to  issue,  and  that  such  contract 
ought  not  to  be  so  constructed." 

Reply  placed  In  issue  all  new  matters  In 
the  answer.  The  elevator  of  the  Milling  Com- 
pany was  destroyed  by  flre  January  29,  1906, 
and  the  evidence  tends  to  show  that  tbe 
grain  and  its  products  mentioned  in  the  re- 
ceipts were  in  the  elevator  at  the  time.  Up- 
on trial  before  tbe  court,  plaintiff  had  Judg- 
ment against  both  defendants  in  the  sum  of 
$21,57S.40,  and  the  Surety  Company  alone  ap- 
pealed. Other  matters,  Lf  material,  will  be 
noted  in  the  course  of  the  opinion. 

Tates  &  Mastin,  of  Kansas  City,  and  Perry 
S.  Rader,  of  Jefferson  City,  for  appellant. 
Robinson  &  Goodricb,  of  Kansas  City,  for 
respondent. 

GRAVES,  J.  (after  stating  tbe  facts  as 
above).  [1,1]  I.  This  case  turns  upon  the 
constmction  to  tie  given  tbe  several  written 
instruments  set  out  in  the  statement  of  facts. 
If  the  langaage  of  elttier  Is  ambtguous  or 
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doubtful,  extrinsic  evidence  may  be  oonald- 
ered  to  determine  tbe  meaning  of  the  lan- 
guage used.  This  general  rule  of  construe- 
tlon  Is  too  well  established  to  require  cita- 
tions. In  this  case  much  depends  upon  the 
nature  of  the  written  Instruments,  some- 
times designated  as  warehouse  receipts. 
Whether  they  are  such  Is  largely  determi- 
nable by  the  facts,  rather  than  the  words.  In 
none  of  the  written  Instruments  Is  It  de- 
clared that  the  Flanagan  Mills  &  Elevator 
Company  was  a  warehouseman.  The  bond 
In  suit  mentions  both  notes  and  other  Instm- 
ments,  Including  receipts.  In  other  words,  it 
states  that  the  Flanagan  Mills  &  Elevator 
Company  was  going  to  borrow  money  from 
the  plalntUTs  bank,  and  give  as  collateral  se- 
curity receipts  or  other  Instruments  Issued 
by  the  said  MllUng  Company.  To  determine 
the  meaning  of  the  written  Instruments  called 
receipts,  we  think  that,  In  view  of  tbe  uncer- 
tainty of  the  language  used  In  the  several  In- 
struments Involved,  we  cannot  only  go  to  the 
three  Instruments  themselves,  but  to  the  ex- 
trinsic proof.  We  can  go  to  all  the  written 
instruments,  because  tbey  pertain  to  the 
same  subject-matter,  and  we  can  go  to  tbe 
extrinsic  evidence,  because  tbe  language  used 
Is  ambiguous.  The  question  is,  did  the  par- 
ties understand  the  written  instruments  put 
up  as  collateral  security  to  be  in  fact  real 
and  true  warehouse  receipts,  or  th^"otber 
Instruments"  mentioned  In  tbe  boUd?^ 

[3]  Tbe  contention  of  tbe  defendaoins  that 
tbe  relation  between  plaintiff  and  the  Mill- 
ing Company  was  that  of  a  bailor  and  bailee, 
and  that  the  bailee  is  not  responsible  for  tbe 
destruction  of  the  property  by  fire,  unless 
such  fire  was  the  result  of  negligence.  Tbe 
situation  of  the  parties  being  considered,  it 
cannot  be  said  that  this  relationship  existed, 
and  hence  a  discussion  of  tbe  liability  or  non- 
liability on  the  idea  of  such  a  relationship 
need  not  be  made. 

(4]  That  the  Milling  Company  was  not  do- 
ing a  warehouse  business  Is  clearly  indicated 
by  the  bond.  There  is  no  suggestion  therein 
that  it  was  so  engaged.  On  the  contrary,  it 
is  clearly  indicated,  that  the  grain  and  grain 
products,  which  were  to  be  in  its  mill  and 
elevator,  was  its  own  property  and  was  to  so 
continue.  All  through  the  record  evidence  it 
appears  that  this  forecast  in  the  bond  is 
borne  out  by  tbe  facts.  In  some  three  places 
in  the  record  evidence,  It  clearly  appears 
that  tbe  grain  bought  and  stored  by  the  Mill- 
ing Company  was  for  its  own  use  in  mills  at 
Rich  Hill,  Mo.  It  was  used  in  the  ordinary 
course  of  a  milling  business,  and  of  course 
would  be  changed  from  time  to  time  by  tbe 
purchase  of  new  material,  and  the  distribu- 
tion of  mUl  products.  Neither  the  bond  de- 
clares tliat  the  Milling  Company  was  in  the 
warehouse  business,  nor  does  the  proof  show 
it  On  tlie  contrary,  the  proof  shows  that 
such  company  was  in  the  usual  milling  busi- 
ness, buying  large  stocks  of  grain  at  advaur 


tageous  times  and  intervals,  and  getting  its 
money  through  the  banks  for  the  purpose  of 
these  purchases.  If  the  Milling  Company 
was  not  in  fact  a  warehouseman,  this  goes 
far  in  assisting  us  in  determining  the  con- 
struction to  be  given  the  written  instruments 
Involved  in  this  record.  All  the  evidence 
tends  to  show  that  it  stored  and  kept  no 
grain  or  grain  products,  except  such  grain  as 
it  purchased,  and  purchased  at  least  partial- 
ly with  money  borrowed  from  tbe  plaintiff. 
When  purchased,  the  title  of  the  grain  was 
In  the  Milling  Company  and,  when  the  grain 
was  ground  in  the  mill,  the  products  were 
likewise  the  property  of  tbe  Milling  Company. 
This  title  was  never  changed,  unless  by  this 
written  instrument  Tbe  possession,  in  fact, 
was  never  changed.  The  instrument  itself 
does  not  undertake  to  segregate  any  particular 
property  or  designate  any  custodian,  except 
the  Milling  Company,  so  as  to  even  make  tbe 
written  Instrument  a  symbolical  delivery  of 
tbe  property  to  tbe  plaintiff.  But  we  are  go- 
ing adrift  from  the  thought  with  which  we 
started  in  this  paragraph;  L  e.,  that  the  Mill- 
ing Company  was  not  tn  fact  a  warehouse- 
man, and  was  never  so  understood  to  be  by 
any  of  the  parties  Interested.  Nothing  in  the 
written  Instruments  show  tbe  Milling  Com- 
pany to  be  a  warehouseman,  and  the  proof 
shows  that  sucb  company  was  not  a  ware- 
houseman. It  is  evident  that  tbe  parties  at 
the  execution  of  the  receipts,  and  at  the  pre- 
vious giving  of  the  bond  in  suit,  fully  under- 
stood that  the  Milling  Company  was  not  a 
warehouseman.  With  this  conclusion,  drawn 
from  the  surrounding  facts,  there  remains 
tbe  question  of  determining  the  character  of 
these  so-called  receipts. 

II.  When  we  consider  the  note  and  tbe 
reference  therein  to  the  so-called  warehouse 
receipt  and  the  receipt  itself  together,  as  we 
must  do,  it  is  clear  that  what  the  Milling 
Company  really  did  was  that  it  agreed  to 
hold  in  its  possession  of  its  own  grains  and 
grain  products  tbe  amount  named  in  tbe  re- 
ceipt, which  grain  and  grain  product  it 
agreed  to  deliver  to  plaintiff  upon  its  demand 
in  the  event  tbe  MlUing  Company  failed  to 
pay  the  note  on  demand  made  by  the  bank. 

The  alleged  warehouse  receipt  does  not 
say  from  whom  the  grain  and  grain  product 
was  received  by  the  Milling  Company,  but 
the  extrinsic  evidence  shows  that  it  did  not 
receive  it  from  the  bank,  but  received  it  from 
itself.  It  held  it  not  for  the  bank,  but  held 
it  "subject  only  to  the  order  hereon  of  Na- 
tional Bank  of  Commerce."  It  did  not  segre- 
gate and  set  aside  such  grain  and  grain 
products,  so  the  same  could  be  identified,  but 
on  the  contrary  provided  that  it  should  be 
stored  with  other  like  grain  and  grain  prod- 
ucts. So  we  reiterate  that  when  we  take 
the  peculiar  wording  of  this  instrument  and 
consider  it  alone  with  the  note  and  other 
evidence,  we  are  forced  to  the  conclusion  that 
it  is  an  agreement  by  the  Milling  Company  to 
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deliver  from  Its  store  tbe  amonnt  of  grain 
and  grain  product  In  the  event  the  bank  de- 
manded Its  delivery,  whlcb  demand  It  could 
not  make  nntll  there  was  default  In  the  pay- 
ment of  the  note  after  legal  demand  for  Its 
payment 

[S,  6]  Sometimes  the  meaning  of  contracts 
can  best  be  had  by  a  process  of  elimination. 
First,  it  Is  clear  that  the  written  Instrument, 
whether  it  be  an  agreement  to  deliver  grain 
npon  demand  or  a  warehouse  receipt,  was 
clearly  intended  for  collateral  security.  The 
bond  was  given  to  make  this  collateral  se- 
curity absolutely  safe.  It  is  presumed  that 
tbe  parties  Intended  a  contract  that  was  val- 
id and  effective  rather  than  one  which  was 
Invalid  and  ineffective.  With  this  In  view  let 
Bs  begin  the  process  of  elimination:  (a) 
There  is  no  sale  of  the  grain  or  grain  prod- 
acts,  and  defendant  does  not  so  contend.  0>) 
It  ts  DO  mortgage,  because  it  possesses  iK>ne 
of  the  elements  of  a  mortgage,  and  defendant 
does  not  contend  the  said  written  instrument 
to  be  a  mortgage,  (c)  Neither  is  it  a  pledge, 
because  there  was  no  delivery,  either  in  fact 
or  otherwisa  One  cannot  pledge  his  prop- 
erty to  anotber  by  making  delivery  to  him- 
self, rather  than  to  the  pledgee. 

"To  constitute  a  pledge,  the  pledgee  must  take 
possession,  and,  to  preserve  it,  he  must  retain 
possession."     Jones  on  Fledges,   etc.   (2d   Ed.) 

To  like  effect  are  Bank  v.  Frank,  12  Ma 
App.  loc.  <AL  465;  Conrad  v.  Fisher,  37  Mo. 
App.  loc.  cit.  368,  8  L.  R.  A.  147;  Bank  v. 
Trust  Co.,  135  Mo.  App.  loc.  dt  375,  115  8. 
"W.  1071.  Of  course  a  pledge  may  be  com- 
pleted by  a  delivery  to  a  third  person  for  the 
pledgee,  but  such  is  not  the  case  here.  Not 
only  was  there  no  delivery,  but  there  was  not 
evoi  a  segregation  of  the  grain  and  grain 
products  for  identiflcatlon.  As  said  in  the 
first  Instance,  the  parties  Intended  collateral 
■ecnrlty.  This  Is  clear.  The  law  presumes 
that  they  Intended  to  make  an  Instrument 
that  would  legally  effectuate  their  Intents. 
If  so,  there  is  but  one  other  construction,  and 
that  Is  that  it  is  an  agreement  to  deliver  the 
grain  and  grain  products  to  the  bank  upon 
demand,  provided  the  emergency  for  demand 
bad  arisen,  and  the  bank  was  by  such  emer- 
gency empowered  to  make  demand. 

[7]  It  is  one  of  tbe  well-settled  rules  of 
construction  ttaat  if  a  contract  is  fairly  sus- 
ceptible of  two  constructions,  one  making  It 
legal  and  the  other  illegal,  we  should  give 
it  tbe  construction  which  would  make  it  ef- 
fective and  legal,  rather  than  the  other. 
Lamar  Water  Co.  v.  City  of  Lamar,  128  Mo. 
loc.  dt  245,  26  S.  W.  1025,  31  S.  W.  756,  32 
U  B.  A.  157. 

[I]  III.  We  need  not  go  further  then  the 
receipt  Itself  to  find  ambiguity  of  expression, 
such  as  to  allow  us  to  go  to  extrinsic  proof 
to  get  a  right  construction.  The  receipt  falls 
to  state  from  whom  the  grain  and  grain  prod- 
QCts  were  received.  It  likewise  fails  to 
make  dear  tbe  nature  of  tlie  order  which 


might  be  made  by  the  bank.  Much  Is  left 
vague,  and  remains  vague,  until  the  whole 
transaction  Is  placed  in  evidence.  When  the 
whole  transaction  is  placed  in  evidence,  it 
appears  that  Flanagan  Mills  &  Mevator  Com- 
pany was  a  milling  concern,  and  only  han- 
dling and  storing  grain  and  miU  products  to 
be  used  In  the  ordinary  course  of  its  busi- 
ness. It  was  not  a  warehouseman  either  at 
common  law  or  under  the  statute,  because  not 
engaged  In  the  business  of  receiving  and  stot>> 
Ing  goods,  wares,  and  merchandise  for  others. 
In  such  case,  the  mere  form  of  the  receipt 
Is  not  sufiident  to  make  It  a  warehouse  re- 
ceipt Proof  must  be  made  that  the  party  is- 
suing the  receipt  was  in  fact  a  warehouse- 
man. No  such  proof  appears  in  this  case,  but 
in  fact  tbe  proof  Is  to  the  contrary.  Dixon, 
0.  J.,  In  Shepardson  v.  Gary,  Executor,  etc., 
29  Wis.  loc.  dt  42,  says: 

"The  oonrt  oonld  not  take  judidal  notice  that 
they  were  warehousemen,  nor  presume  it  as  a 
fact  from  the  mere  issuing  of  the  receipt  Ac- 
tual proof  was  necessary  in  order  to  make  an 
effectual  transfer  of  the  property  in  that  way; 
for  otlierwise  it  would  be  competent  for  every 
person,  whether  warehouseman  or  not,  thus  to 
dispose  of  personal  property  in  his  possession, 
to  the  great  embarrassment  and  deception  of 
subsequent   purchasers,   creditors,   and   others. 

"To  uphold  the  receipt  as  a  proper  warehouse 
document,  transferring  the  title  to  the  property 
and  operating  as  a  good  constructive  ddivery 
of  it  to  the  vendee,  it  must  in  all  cases  distinctiy 
appear  that  it  was  executed  by  a  warelxiuaeman 
—one  openly  engaged  in  that  business— and  in 
tbe  usual  course  of  trade,  without  fraud  or  in- 
tention of  fraud  or  bad  faith  on  the  part  of  the 
person  receiving  and  seeking  to  enforce  title 
under  it  In  the  former  case,  tlierefore,  if  for 
no  other  reason,  the  plaintiff  could  not  have 
maintained  title  against  the  defendant  upon  the 
instrument  as  a  warehouse  receipt  because  there 
was  no  proof  of  tbe  business  diaracter  of  the 
makers,  or  evidence  that  they  were  warehouse- 
men." 

To  like  effect  Is  Bank  et  al.  v.  Whitehead 
et  al.,  140  Ind.  loc.  cit  57S,  49  N.  B.  697,  39  L. 
R.  A.  725,  63  Am.  St.  Bep.  302   et  aeq: 

"It  follows  that  a  public  warehouseman  would 
have  no  more  power  to  issue  a  warehouse  re- 
ceipt npon  bis  own  property  in  his  warehouse, 
as  security  for  a  debt,  unless  there  was  a  stat- 
ute ezpresdy  authorizing  it,  than  would  a  debt- 
or who  is  not  a  warehouseman.  Whether  a 
debtor  who  is  not  a  warehouseman  issues  a  re- 
ceipt purporting  to  be  a  warehouse  receipt  on 
property  in  his  possession  and  owned  by  him,  for 
tbe  sole  purpose  of  securing  a  creditor,  the  same 
is  not  in  any  sense  a  warehouse  receipt  Con- 
rad V.  Fisher,  37  Mo.  App.  852,  8  L.  R.  A.  152, 
153;  Mechanics'  Trust  Co.  v.  Dandridge  [18 
Ky.  Law  Rep.  625.  37  S.  W.  288] :  Siusbeimer 
v.  Whitley  [111  CaL  378,  43  Pac  1100,  52  Am. 
St  Rep.  1921;  Oeilfuss  v.  Corrigan  [93  Wis. 
651,  70  N.  W.  806,  87  L.  B.  A.  166,  60  Am. 
St  Rep.  1431 :  National  Exchange  Bank  of 
Hartford  v.  Wilder  [34  Minn.  149,  24  N.  W. 
099] ;  Steaubli  v.  Blaine  Not'l  Bank,  11  Wash. 
426,  89  Pac  814;  Thome  v.  First  Nat'l  Bank, 
37  Ohio  St.  264;  Union  Trust  Co.  v.  Trum- 
bull, 137  III.  146,  164,  27  N.  E.  24;  Joneb  on 
Pledges,  S§  325,  326." 

It  will  be  observed  that  tbe  Indiana  court 
dtes  with  approval  some  of  tbe  opinions 
from  our  Courts  of  Appeals,  we  have  cited, 
supra.    Tbe  Pennsylvania  court  is  Bank  r. 
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Jagode,  186  Pa.  loc.  dt  663,  40  Aa  1018, 
says: 

•The  act  of  September  24,  1866  (P.  L.  1867, 
p.  1363),  makes  warehouse  receipt  negotiable  to 
the  extent  that  the  person  taking  a  transfer  of 
it  by  indorsement  and  delivery  is  to  be  deemed 
the  owner  of  the  goods  therein  specified.  By  the 
general  law  govemini;  such  instruments,  this 
means  that  the  transfer  of  the  receipt  is  a  con- 
structive delivery  of  the  goods.  If,  therefore, 
the  receipt  under  which  the  plaintiff  claims  wns 
a  valid  warehouse  receipt  within  the  statute,  the 
plaintiff's  title  must  prevail,  notwithstanding 
the  good  faith  and  priority  of  the  appellants'  ac- 
tual possession.  But,  in  order  to  have  this  ef- 
fect, the  requisites  of  the  statute  must  be  com- 
plied  with,  and  plainly  the  first  of  these  is  that 
there  must  be  a  receipt  issued  from  a  bona  fide 
warehouse.  The  act  does  not  prescribe  any 
form  of  receipt,  and  it  is  conceded  that  the 
one  in  controversy  is  sufficient  in  that  respect. 
It  purports  to  be  issued  by  a  warehouseman, 
and  to  be  for  goods  held  on  storage  and  deliver- 
able on  the  order  of  the  depositor  and  the  re- 
turn of  the  receipt 

"Nor  does  the  act  define  a  warehouse  or  a 
warehouseman,  but  uses  the  latter  word  in  con- 
nection with  'wharfinger  or  other  person'  (ejns- 
dem  generia,  Bncher  v.  Com.,  103  Pa.  528),  in 
its  ordinary  signification  of  one  who  carries  on 
the  business  of  receiving  and  keeping  goods  on 
storage  for  the  owners,  for  compensation.  The 
act  prohibits  the  issue  of  a  receipt  unless  the 
goods  shall  have  been  actually  received  into 
store  or  u^n  the  premises  of  the  warehouse- 
man; the  issue  of  any  second  or  duplicate  re- 
ceipt while  the  first  is  outstanding,  without 
writing  the  word  duplicate  across  the  face  of 
the  second;  the  delivery  of  any  goods  receipt- 
ed for  except  on  surrender  of  the  receipt;  and 
the  sale.  Incumbrance,  etc,  by  the  warehoose- 
man  of  goods  receipted  for.  These  provisions 
plainly  contemplate  that  the  warehooaeman 
shall  be  one  engaged  in  the  business,  and  also 
that  he  shall  be  another  than  the  owner  of  the 
goods.  A  large  part  of  the  security  of  th«  hold- 
er of  the  receipt  for  the  actual  production  of  the 
goods  when  called  for  is  the  business  interest 
and  good  faith  of  the  warehouseman,  and  the 

Eenal  consequences  of  any  breach  of  duty  by 
im.  This  security  would  be  greatly  diminished, 
if  not  rendered  worthless,  if  any  owner  could 
choose  to  say  his  goods  were  on  storage  with 
himself  and  issue  receipts  which  should  pass 
from  band  to  hand  for  value,  while  the  goods 
remained  under  his  own  control,  or  subject  to 
levy  by  his  creditors." 

See,  also,  Union  Trust  CO.  ▼.  Irnmbull,  137 
111.  Ice.  clt.  164,  27  N.  E.  24;  Thome  v.  Bank, 
37  Ohio  St  loc.  dt  258;  SteanbU  v.  Bank,  11 
Wash.  426,  39  Pac.  814. 

[I]  Nor  do  sections  11051  et  seq.  of  onr 
statutes  change  the  situation.  These  statutes 
refer  to  warehousemen,  and  have  no  applica- 
tion whatever  to  persons  not  engaged  in  that 
basiness.  The  word  "other  person,"  used  la 
the  latter  section,  must,  under  the  rule  ejus- 
dem  generis,  be  held  to  mean  warehouseman 
or  wharfinger  or  a  person  engaged  in  a  similar 
business.  Bank  v.  Jagode,  supra;  Bucber  ▼. 
Com.,  103  Pa.  628.  It  does  not  refer  to  a 
mere  merchant  or  manufacttirer.  The  proof 
in  this  case  fails  to  show  a  warehouseman, 
and  therefore  the  written  receipt  cannot  be 
held  to  be  a  warehouse  receipt 

[10]  IV.  Nor  will  it  do  to  say  that  the  bond 
executed  by  this  defendant  appealing  here 
was  not  one  fully  within  the  charter  powers 


of  such  corporation.    Section  8  of  Ita  diarter 
reads: 

"Sec.  8.  And  be  it  further  enacted,  that  said 
company  shall  have  power  to  guarantee,  in- 
dorse, and  secure  payment  and  punctual  per- 
formance and  collection  of  notes,  debts,  bills 
of  exchange,  contracts,  bonds,  accounts,  claims, 
rents,  annuities,  mortgages,  choses  in  action,  evi- 
dence of  debt,  certificates  of  property  of  value, 
checks  and  title  to  property,  indebtedness  of 
individuals,  of  companies,  partnerships,  con- 
tracts, loans  of  states,  cities,  counties,  and  mu- 
nicipalities, on  such  terms  or  commisaiona  as 
may  be  agreed  upon  or  established  by  said  com- 
pany and  the  parties  dealing  therewith." 

This  is  as  broad  as  language  can  make  it. 
They  were  empowered  to  gruarantee  the  faith- 
ful performance  of  contracts,  among  divers 
other  things.  If  the  contract  is  as  we  construe 
it,  L  e.,  that  the  Milling  Company  agreed  to 
turn  over  the  amount  of  grain  and  grain  prod- 
ucts mentioned  In  the  collateral  Instnunent 
npon  demand,  after  default  In  the  note,  then 
a  failure  to  turn  It  over  breached  the  bond. 
This  was  the  theory  of  the  trial  court  The 
amount  of  the  verdict  is  well  within  the  evi- 
dence, and  the  Judgment  should  be  afllrmed. 
It  is  so  ordered.  All  concur,  except  WOOD- 
SON, C.  J.,  absent,  and  BOND  and  REVEL- 
LE,  JJ.,  not  sitting. 


STATE  T.  WEBER.    (No.  19318.) 

(Supreme  C!ourt  of  Missouri,   Division  No.  2. 

July  6,  1916.     Rehearing  Denied 

July  18,  1916.) 

1.  OsmiNAL  Law  «=>597(1)— Tbiai^^owtin- 
UANCE — Sufficiency  of  Affidavit. 

Application  for  a  continuance  of  trial  for 
murder  properly  overruled,  where  the  affidavit 
showed  the  testimony  of  the  absent  witnesses 
would  be  as  to  facts  showing  that  defendant  did 
not  kill  deceased  on  the  22d  day  of  the  month, 
where  all  the  testimony  showed  the  murder  waa 
done  on  the  10th. 

[Ed.  Note. — EV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1331,  1832;  Dec  Dig.  «=» 
597(1).] 

2.  Gbiminat.  I^w  e=»603(7)—TRiAi/— Contin- 
uance—Sufficiency  of  Affidavit. 

An  afiidnvit  for  continuance  of  murder  trial 
on  ground  of  obsence  of  witness,  which  aver- 
red, in  substance,  that  such  witness  would  tes- 
tify that  defendant  had  nothing  to  do  with  kill- 
ing and  was  not  guilty,  held  insufficient  as  not 
stating  the  facts  necessary  to  justify  such  con- 
clusion, since  the  witness  would  not  be  permit- 
ted to  testify  to  the  ultimate  issue  to  be  deter- 
mined by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1354 ;  Dec.  Dig.  (&=>G03(7).} 

3.  CanaNAi,  Law  «=>60(K2)—TBtAi.— Con- 
tinuance—Gbounos—Pbkpabation      fob 

Trial. 
Where  counsel  appointed  to  defend  accused 
charged  with  murder  had  three  weeks  in  which 
to  prepare  for  trial,  the  refusal  of  the  court  to 
grant  a  continuance  held  not  error,  especially 
where  there  is  no  reason  to  believe  tliat  a  post- 
ponement would  have  strengthened  defendant's 
case; 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1317;   Dec  Dig.  <S=>500(2)J 
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*.  Gbuctrai.  Law  «=»132— Chawqe  of  Ventjb 
— Appucatiok   Ressbved  until  Deterhi- 
RATION  OF  Motion  fob  ContinuancEw 
An  application  for  a  change  of  venue  of  a 
mnrder  trial  for  prejudice  was  properly  refuged, 
where  it  was  prepared  and  held  in  reserve  pend- 
ing the  action  of  the  court  on  an  application 
for  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  249;  Dec.  Dig.  <8=9l32.] 
5.  Cbiminal  Law  «=»361(1)— Evidence— Ad- 
hib8ibil1tv. 
In  a  prosecution  for  murder,  the  exdusioo 
of  evidence  that  death  waa  accidentally  caus- 
ed by  escaping  gas  h^d  not  error ;  such  theory 
being  untenable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  802,  SOS;  Dec.  Dig.  i3ss> 
361(i).] 

0.  Homicide  «==>308(e),  800(5)— Instbcctionb 
— Lesskb  Deobges  Not  in  Issue  by  the  Ev- 
idence. 
Where  the  evidence  conclusively  showed  that 
if  defendant  murdered  deceased,  he  did  so  for 
the  pariKiee  of  robbery,  held  an  instniction  on 
manslaughter  and   second   degree  murder   was 
properly  refused;   his  offense  oeing  first  degree 
murder. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  (  646,  654;  Dec.  Dig.  «=»308(0), 
309(5).] 

7.  HouiClDX  «=3308(2)— COUMISSIOR  or  ROB- 
BEBT  —  iNSTBUcnoN— Definition— "Steal" 
— Omission  of  Felonioub  Intent. 
Under  Rev.  St.  1909,  §  4530,  defining  rob- 
bery, where  accused  is  charged  with  murder 
committed  for  the  purpose  of  robbery,  an  in 
struction  that  by  robbery  is  meant  the  felonious 
stealing,  taking,  or  carrying  away  of  the  per- 
sonal property  of  another  from  his  person  or 
in  his  presence  against  his  will  by  violence  or 
putting  him  in  fear  is  not  erroneous  as  omit- 
ting the  clement  of  intent,  since  tlie  meaning 
of  "steal"  is  to  take  feloniouslv;  take  ami 
carry  away  clandestinely  and  without  leave  or 
right ;  appropriate  to  one's  own  use  dishonestly, 
or  without  nght,  permission,  or  authority. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S  643;  Dec.  Dig.  <S=>308(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Steal.] 

Appeal  from  Circuit  Court,  Jasper  County ; 
Joseph  D.  Perkins,  Judge. 

WlUiam  Weber  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

Defendant  has  appealed  from  a  conviction 
of  murder  in  the  first  degree.  His  punish- 
ment was  fixed  by  the  Jury  at  lUe  Imprison- 
ment. 

Louisa  E.  Hagenbaugh,  the  deceased,  about 
60  years  of  age,  was  the  keeper  of  a  bawdy- 
lionse  In  the  dty  of  JopUn.  The  evidence 
for  the  state  tended  to  prove  that  she  kept 
atwut  her  person  a  large  amount  of  money, 
and  that  she  never  paid  anything  by  check. 
The  evidence  for  defendant  was  to  the  effect 
that  she  was  without  any  money  except  her 
current  receipts.  At  times  she  drank  wine 
and  beer  freely.  Defendant  was  then  known 
in  Joplln  as  Roy  Miller.  It  developed  after- 
ward that  at  least  one  reason  for  such  alias 
was  the  fact  that  be  bad  been  getting  money 
on  forged  postal  orders.  He  bad  no  visible 
means  of  support    In  the  apartment  of  de- 


ceased were  three  rooms  In  a  row,  each  open- 
ing on  the  ball.  They  were  numbered  1,  3, 
and  5i  Rooms  1  and  3  bad  a  door  between, 
and  were  occupied  by  the  deceased,  No.  3  be- 
ing her  bedroom.  Room  5  was  next  to  S, 
but  with  no  door  between.  It  was  occupied  by 
defendant  Tom  Whltsell,  known  as  "Mul- 
ligan Tom,"  a  hard  drinker,  was  an  inmate 
of  the  house.  There  were  two  other  "women" 
in  the  house,  Edith  Anderson,  knovra  as 
"Blondy,"  and  Mrs.  Lyons.  They  occupied 
rooms  9  and  10,  across  the  hall  from  each 
other,  but  not  contiguous  to  the  rooms  of  Mrs. 
Hagenbaugh.  Mrs.  Anderson  had  been  in  the 
place  only  two  days  prior  to  November  19th. 
As  to  what  occurred  on  the  morning  of  Thurs- 
day the  19th,  she  testified: 

"He  came  into  my  room  and  lit  my  fire,  and 
we  talked  a  while  on  different  things.  Then 
he  says,  'The  old  lady  has  lots  of  money,'  re- 
ferring to  Mrs.  Hagenbaugh.  I  says,  'You 
wouldn't  marry  that  old  lady,  would  you?'  Ho 
says,  'No,  but  if  she  was  to  die  she  could  will 
her  money  to  who  she  wanted  to.*  That  was  all 
he  said  about  it  that  morning  that  I  recollect." 

Mrs.  Lyons  testified  that  she  had  a  talk 
with  defendant  between  November  11th  and 
19th,  in  which  he  said  that  Mrs.  Hagen- 
baugh was  a  nice  old  lady,  and  that  he  would 
be  a  fool  if  he  wouldn't  marry  her  for  her 
money.  She  further  testified  that  on  Thurs- 
day night,  November  19th,  the  defendant, 
Whltsell,  two  women,  and  Mrs.  Hagenbaugh 
were  in  room  1  at  9  o'clock.  She  continued 
as  follows: 

"Q.  What  were  they  doing  there?  A.  They 
were  drinking.  Q.  Who  do  you  mean  by 'they'? 
A.  Mr.  Whitsell  and  Mr.  Miller  and  Mrs.  Hag- 
enbaugh. Q.  What  were  they  drinking,  if  you 
know?  A.  Some  wine  and  beer.  Q.  Who  fur- 
nished the  wine?  A.  Well,  Mr.  Miller  brought 
the  wine  in.  I  saw  him  take  it  out  of  his  pock- 
et, and  Mr.  Whitsell,  he  brought  the  beer,  and, 
as  far  as  I  know,  Mr.  Miller  gave  him  the 
money  to  buy  the  beer  with.  Of  course  the  two 
ladies  never  drank  anything,  and  neither  did  I. 
Never  drank  a  drop.  Q.  Were  those  two  ladies 
occupants  of  the  house,  or  just  callers?  A.  Jurt 
callers.  And  I  took  the  baby  and  went  back 
to  No.  9  and  put  the  baby  to  sleep.  Q.  About 
what  time  was  that?  A.  It  was  about  9  o'clock. 
Q.  Did  you  see  the  defendant,  Weber,  or  Tom 
Whitsell  any  more  during  the  night?  A.  No, 
sir." 

The  evidence  shows  that  Mrs.  Anderson 
was  then  at  a  picture  show.  About  2:30  the 
following  morning  Mrs.  Anderson  and  Mrs. 
Lyons  beard  the  defendant  telephoning  to 
Mrs.  Selders  in  Illinois  to  pack  her  suit 
case  and  come  at  once.  The  telephone  oper- 
ator repeated  a  portion  of  the  conversation 
for  the  defendant  at  the  time,  as  the  hearing 
was  difficult  She  testified  that  when  Mrs. 
Seiders  asked  defendant  for  bis  reason  for 
calling  her  to  Missouri,  defendant  answered 
by  saying  that  be  could  not  tell  her  then. 

Wallace,  a  barkeeper,  testified  that  defend- 
ant and  Whltsell  came  to  bis  saloon  in  Jop- 
Un about  5;30  the  morning  of  Friday  Novem- 
ber 20, 1914,  and  remained  until  7:20,  having 
spent   about   $3.80   for    drinks;    that    while 
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there  fhe  defoidaiit  exchanged  $35  In  stiver 
for  bills,  and  displayed  a  roll  of  bills  as 
large  as  one's  arm,  saying  that  he  bad  been 
in  a  game  that  night;  that  defendant  said 
that  he  had  Just  bought  a  rooming  house; 
that  he  was  going  away,  and  wanted  Tommy 
to  run  the  house  nntll  he  got  back,  saying 
that  Tommy  was  stopping  at  the  rooming 
house,  and  that  he  had  thrown  $40  on  Tom- 
my's bed  and  waked  him  up ;  that  he  was 
going  to  give  Tommy  (50  and  a  new  suit  of 
clothes ;  that  defendant  told  Tommy  he  could 
occupy  hla  room,  but  not  to  let  anybody  go 
in  1  and  2  as  he  (defendant)  had  them  secure- 
ly locked,  and  that  he  said: 

"But  one  thing  I  want  yon  to  particularly 
look  for  is  a  diamond  ring  that  I  dropped  on  tho 
floor  of  my  room,  about  a  carat  nng  worth 
about  11^" 

There  was  no  evidence  as  to  gambling  In 
the  case  except  the  above  statement  of  de- 
fendant. Rooms  1,  S,  and  6  remained  locked 
from  that  night  until  Friday  the  27th.  Whit- 
sell  was  in  bed  drunk  Friday  the  20tb  and 
the  following  Saturday,  on  which  day  Mrs. 
Anderson  got  on  a  table  and  looked  through 
the  transoms  of  Mrs.  Hagenbaugh's  rooms. 
The  blinds  were  down  in  her  bedroom,  and 
she  could  not  see  whether  any  4ne  was  In  the 
bed. 

About  2  o'clock  the  following  Sunday 
morning  the  police  raided  the  place;  found 
rooms  1,  3,  and  5  locked;  did  not  enter  them, 
looked  over  the  transoms,  finding  room  3 
dark ;  carried  off  Anderson  and  Lyons  to  the 
police  court,  leaving  the  place  practically  va- 
cant except  for  Whltsell  and  the  disordered 
honsehold  stuff.  On  Sunday  the  22d,  de- 
fendant and  Mrs.  Selders  reached  Webb  City, 
the  former  stopped,  and  Mrs.  Selders  went 
to  Joplln  to  see  "if  everything  was  all  right." 
Defendant  then  Joined  Mrs.  Selders  in  Joplin 
and  went  to  the  Hagenbaugh  apartments. 
They  stayed  about  an  hour  and  disappeared. 
It  does  not  appear  that  they  entered  rooms 
1  and  3. 

On  Friday,  November  27th,  Mr.  C.  C,  Car- 
ter, a  lawyer,  a  partner  of  Mr.  Shepherd  who 
owns  the  apartments  mentioned,  went  to 
show  them  to  a  prospective  tenant.  He 
broke  open  the  door  of  room  1,  entered  it, 
and  found,  among  other  things,  two  trays  on 
which  were  quart  bottles  and  glasses  contain- 
ing dregs  of  liquor.  Passing  thence  into 
room  8,  he  found  more  bottles,  one  of  them 
half  full  of  whisky.  In  the  bed,  with  the 
covers  drawn  evenly  up  to  the  chin,  he  found 
a  dead  human  body.  He  locked  the  rooms 
and  called  Mr.  Shepherd,  who  called  Dr.  Sny- 
der, the  coroner.  The  three,  with  others,  en- 
tered the  room&  They  found  the  body  of 
Mrs.  Hagenbaugh,  fully  dressed,  with  shoes 
or  slippers  on,  lying  in  the  bei  on  her  back 
with  arms  folded,  and  with  the  head  "wad- 
ded down  in  the  pillow,"  which  was  bloody, 
and  there  was  a  bloody  pillow  under  the  bed. 
There  nad  been  a  hemorrhage  from  mouth 
and  nose.    Dr.  Snyder  testified  Uiat  he  held 


an  antopsy;  that  the  body  had  begnn  to  de- 
compose; that  the  hair  came  out  of  her 
head  as  he  tried  to  turn  her;  that  there 
was  evidence  of  finger  prints  and  braises  od 
her  neck  and  on  her  right  chest;  that  he  cat 
into  her  breast  and  lifted  her  breastbone, 
finding  four  broken  ribs  on  the  right  side  and 
the  lung  bruised  Just  like  Jelly  and  full  of 
blood ;  that  the  ribs  were  like  they  had  been 
crushed  down  by  some  weight  There  were 
red  spots  at  various  places  on  the  body.  He 
testified  that  the  rug  In  the  front  room  was 
turned  np,  and  that  they  found  a  dollar  bill 
on  the  floor  there,  and  that  in  room  3  in  front 
of  her  bed  they  found  a  ring  and  the  stone 
which  had  come  out  of  it  There  was  evi- 
dence that  her  purse  or  bag  which  she  ordi> 
narily  carried  was  found  on  the  floor  of  the 
room  with  no  money  in  it,  and  that  the  purse 
which  she  usually  carried  in  her  bosom  was 
still  there,  but  with  only  a  dime  in  it  No 
money  except  the  dime  and  the  dollar  above 
mentioned  was  found  about  the  place.  A  wit- 
ness for  the  defendant  testified  that  an  open 
pnrse  was  found  on  the  fioor  with  nothing  in 
it  but  a  buttonhook.  There  was  no  blood 
about  the  place,  so  far  as  the  evidence  shows, 
except  on  the  pillows  and  about  her  mouth 
and  nose.  There  was  evidence  that  a  gas  Jet 
in  the  room  was  turned  on  aboat  halfway, 
and  that  the  gas  was  escaping  at  the  time  of 
the  discovery  of  the  txxly. 

About  February  24,  191&t  Officers  Milligan 
and  Portley  brought  the  defendant  under  a 
requisition  from  St.  Paul,  Minn.,  where  be 
was  known  as  Joe  Brown.  He  talked  to  them 
at  various  times  on  the  way,  and  after  get- 
ting  to  Joplln.  He  said  that  after  leaving 
Joplln  the  last  time  be  gave  Mrs.  Selders 
$500  at  Weir  City  and  left  her;  that  he  got 
money  at  Pueblo  by  cashing  some  money  or- 
ders. At  first  he  said  that  he  was  sorry  for 
Mrs.  Hagenbaugh's  death,  but  that  he  was 
not  guilty.  Later  he  said  that  he  would 
rather  do  five  years  in  Missouri  than  In  any 
other  penitentiary,  and  would  be  willing  to 
plead  guilty  to  manslaughter.  Still  later 
be  said  that  he  did  not  have  to  kill  her  that 
way;  that  the  old  lady  was  stuck  on  him 
and  wanted  to  marry  him  and  buy  a  hotel  at 
Branson;  that  he  could  go  down  there,  take 
her  out  rowing  on  the  river  and  dump  her, 
if  he  wanted  to  dispose  of  her  that  way. 
Later  he  said  that  he  might  be  responsible 
for  her  death;  that  he  was  in  the  room  with 
her,  and  Blondy  came  in  and  whispered  to 
him  to  come  to  her  room,  and  that  Mrs.  Hag- 
enbaugh told  him  that  he  shouldn't  go  to 
Blondy's  room,  and  that  she  grabbed  him; 
that  he  said,  "I'll  go  where  I  damn  please, 
and  Its  none  of  your  damn  business,"  that 
he  shoved  her  away  with  his  hand,  and  that 
she  fell  against  the  post  onto  the  stove; 
that  he  asked  her  if  she  was  hurt,  and  she 
said,  "Yes;"  that  he  took  her  into  the  front 
room  and  laid  her  on  the  lounge;  that  after- 
ward she  came  Into  the  hall,  and  again  told 
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blm  that  he  oonldn't  go;  and  that  he  left 
her.  He  said  that  she  might  have  taken 
tablets  or  carbolic  acid,  or  might  have  fallen 
on  a  chair;  that  both  of  them  were  drink- 
ing a  good  deal ;  that  he  had  Intended  to  put 
Seiders  In  charge  of  the  rooming  bouae  until 
he  could  "turn  it"  A  box  of  tablets  was 
found  on  the  floor  of  the  room  where  the 
body  lay;   the  tablets  were  never  analyzed. 

Mr.  A.  B.  Wllgus,  Jr.,  testified  at  the  coro- 
nei's  Inquest  that  he  talked  with  Mrs.  Hagen- 
bangh  on  the  telephone  on  Saturday.  Novem- 
ter  21st.  On  the  trial  he  testified  that  it 
was  on  Friday,  but  that  he  was  not  trying  to 
fix  the  exact  date. 

The  defendant  offered  to  show  by  several 
witnesses  and  by  quotations  from  medical 
books  that  asphyxiation  from  illuminating 
gas  caused  red  spots  to  appear  on  the  bod- 
ies of  persons  so  dying.  The  conrt  held  that 
the  witnesses  did  not  appear  to  have  had 
sufficient  experience  to  testify  on  that  sub- 
ject, and  that  the  books  were  not  competent. 

Defendant  offered  also  to  show  by  medical 
witnesses  that  the  autopsy  made  by  Dr.  Sny- 
der was  not  suffldeatly  thorough  to  enable 
one  to  determine  whether  death  occurred 
from  wounds  or  from  asphyxiation.  The  of- 
fered evidence  was  excluded. 

The  defendant  was  arraigned  (m  April  12, 
1014,  and  the  conrt  on  that  day  appointed 
Byron  H.  Coon  and  John  H.  Flanigaii,  Jr., 
as  counsel  to  defend  htm.  On  May  1st  fol- 
lowing they  presented  a  motion  for  a  continu- 
ance on  account  of  the  shortness  of  time  al- 
lowed to  prepare  for  trial  and  on  account 
of  the  absence  of  two  witnesses,  James  Teck- 
ard,  a  resident  of  Oklahoma  City,  Okl.,  and 
Mrs.  John  Seiders,  residing  near  Mount 
Olive,  lU.  The  motion  contained  the  follow- 
ing statement  as  to  what  those  Mritnesses 
would  prove: 

"That  affiant  believes  the  witness  James 
Teckard  will  prove  that  said  James  Teckard 
was  an  inmate  of  the  rooming  house  wherein  the 
deceased  resided  on  the  night  of  the  alleged  mur- 
der in  this  cause ;  that  the  witness  was  with 
defendant,  WiUiam  Weber,  for  man;;  hours  dur- 
ing said  ni^ht ;  that  witness  was  in  the  com- 
pany of  said  defendant  from  the  time  before 
midiiight,  when  deceased  was  alive,  well,  and 
apparently  unhurt,  until  the  defendant,  WiUiam 
Weber,  left  said  rooming  bouse  early  the  fol- 
lowing morning ;  that  defendant,  William  Web- 
er, when  be  so  left,  did  not  return  to  said  room- 
ing house;  that  the  defendant  WiUiam  Weber, 
so  being  under  the  eye  of  said  witness,  James 
Teckard,  bad  nothing  whatever  to  do  with  the 
commission  of  any  crime  in  and  upon  the  body 
of  the  deceased,  as  aUeged  in  the  information, 
and  that  the  defendant,  WilUam  Weber,  is  not 
gaOty  of  the  charge  t}f  murder  in  this  cause ; 
that  when  said  WflUam  Weber  left  said  room- 
ing house  early  on  said  morning,  it  was  the 
last  time  witness  saw  said  defendant,  WiUiam 
Welier,  until  the  foUowing  Sunday  morning. 
That  affiant  beUeves  the  witness  Mrs.  John 
Seldera  will  prove  that  the  defendant,  Wllham 
Weber,  met  her  in  Oillespie,  111.,  at  about  11 :30 
o'clock  on  the  night  of  the  day  when  defendant 
left  the  rooming  house  aforesaid ;  that  witness 
was  then  continuously  in  the  presence  of  de- 
fendant imtil  the  foUowing  Sunday  morning; 
that  on  the  said  foUowing  Sunday  morning  the 


witness  MtB.  John  Seidera  was  in  the  company 
of  the  said  William  Weber  at  the  rooming  bouse 
aforesaid,  in  Joplin.  Mo.,  and  did  not  leave  the 
company  of  the  defendant  untU  later  in  the 
week,  at  Weir,  in  the  state  of  Kansas.  That 
Gillespie.  lU.,  is  400  miles  by  railroad  from 
Joplin,  Mo." 

Said  motion  also  contained  the  following: 

"Defendant  further  states  that  nntii  this  day 
he  did  not  know  either  the  name  or  the  address 
of  the  witness  James  Teckard ;  that  heretofore 
he  has  known  said  witness  by  the  nickname  of 
"Tex,"  and  by  that  only;  that  defendant 
through  his  counsel  has  endeavored  to  learn  the 
name  and  address  of  said  James  Teckard,  and 
that  on  this  3Dth  day  of  April,  1919,  and  not 
before,  knowledge  of  the  name  and  address  of 
said  witness  came  to  defendant  through  a  let- 
ter received  by  counsel  for  defendant  from  one 
Charles  Brown." 

In  support  of  that  motion  counsel  for  de- 
fendant filed  their  affidavit,  in  which  they 
stated  that  on  April  12th  the  cause  was  set 
for  trial  on  May  8d;  that  they  were  busy 
with  other  cases  In  conrt;  had  not  sufficient 
time  to  prepare  for  the  trial  of  this  case; 
that  the  defendant,  prior  to  the  appointment 
of  counsel,  had  waived  a  preliminary  investi- 
gation; and  that  they  could  get  no  statement 
from  some  of  the  state's  witnesses  as  to  what 
their  testimony  would  be. 

After  the  overruling  of  the  application  for 
a  continuance,  and  on  the  same  day,  defend- 
ant filed  his  application  for  a  change  of  ven- 
ue on  the  ground  that  Hon.  J.  D.  Perkins,  the 
Judge  of  the  court,  was  prejudiced  against 
defendant.  It  alleged  that  the  facts  as  to 
such  prejudice  first  came  to  defendant's 
knowledge  on  May  3,  1915.  Two  days  before 
the  filing  of  that  application  for  a  change  of 
venue  counsel  for  defendant  obtained  the  af- 
fidavit of  two  witnesses,  N.  F.  Miller  and  G. 
M.  Hutchinson,  in  support  of  that  applica- 
tion. They  signed  and  swore  to  the  affidavit 
on  May  1st  before  Mr.  Coon  as  notary  public. 
After  the  application  for  a  continuance  was 
overruled,  the  defendant  signed  and  swore 
to  the  application  for  a  change  of  venue,  and 
the  notary's  Jurat  to  the  affidavit  of  the  wit- 
nesses to  that  application  was  dated  May  3d, 
two  days  later  than  the  real  facts  shown  by 
the  Jurat.  The  application  for  a  change  of 
venue  was  overruled.  The  evidence  on  the 
trial  does  not  mention  any  person  by  the 
name  of  James  Teckard.  Ilie  defendant  did 
not  testify,  neither  did  Whitsell,  who  was 
charged  under  a  separate  Information  with 
the  same  offense. 

By  the  instructions  the  Jury  were  In  effect 
told  that  if  they  found  that  defendant  klUed 
the  deceased  for  the  purpose  of  robbery,  they 
should  find  him  guilty  of  murder  in  the  first 
degree.  The  court  then  Instructed  the  Jury  as 
follows: 

"By  'robbery'  is  meant  the  felonious  stealing, 
taking,  and  carrying  away  of  the  personal  prop- 
erty of  another  from  his  person,  or  in  his  pres- 
ence against  his  will  by  violence,  or  putting  him 
in  fear." 

The  defendant  requested  the  court  to  in- 
struct the  Jury  on  murder  In  the  second  de- 
gree, on  manslaughter  in  the  third  degree  un- 


Digitized  by 


Google 


126 


188  SOUTHWESTERN  KEFOBTER 


(Mo. 


der  Rev.  St  |  4482,  and  on  manslaughter  In 
the  fourth  degree  under  sections  4467  and 
4468,  all  of  which  was  refused. 

As  an  aid  in  determining  what  facts  are 
conceded  in  this  case,  we  insert  all  of  the 
statement  in  appellant's  brief  necessary  for 
that  purpose.    It  Is  as  follows:. 

"On  the  27th  or  28th  day  of  November, 
1914,  in  a  rooming  house  located  at  the  corner 
of  Fifth  street  and  Virginia  avenue  in  the  city 
of  Joplin,  the  dead  body  of  Louisa  E.  Hagen- 
baugh  was  found.  Mrs.  Ila^enbaugh  had  not 
been  seen  by  any  witness  since  the  night  of 
Thursday,  November  19th,  when  she  was  seen 
in  company  with  the  appellant,  William  Weber, 
Tom  Whitseil  (who  was  also  charged  with  the 
murder,  but  whose  case  was  later  nolle  pressed), 
Grace  Lyons,  and  two  unltnown  women. 

"Mrs.  Hagenbaugh,  the  decedent,  was  operat- 
ing a  bawdybouse,  and  two  of  the  state's  prin- 
cipal witnesses,  Grace  Lyons  and  Edith  Andeiv 
son^  were  regular  inmates  of  the  place,  nightly 
plying  their  immoral  traffic. 

"The  evidence  shows  that  the  appellant,  Wil- 
liam Weber,  had  rented  the  rooming  house  from 
Mrs.  Hagenbaugh,  who  was  planning  to  go  to 
Branson,  Mo.,  to  buy  a  hotel,  failing  wliich  it 
was  her  intention  to  go  west. 

"On  the  night  of  Thursday,  November  19th, 
the  appellant,  Weber,  attempted  to  talk  by  long- 
distance telephone  to  one  Helen  Seiders,  near 
Mt.  Olive,  111.  His  purpose  in  so  doing  was  to 
arrange  with  Helen  Seiders  to  come  to  Joplin 
and  talce  charge  of  the  rooming  house  for  him. 
Unable  to  make  Mrs.  Seiders  understand  his 
words,  appellant  left  the  rooming  bouse  tele- 
phone (over  which  he  had  attempted  to  speak) 
and  repaired  to  a  public  telephone  near  the 
Miners'  Bank,  in  Joplin.  Here  also  he  was  un- 
able to  make  himself  understood,  whereupon  he 
communicated  with  Mrs.  Seiders  by  speaking 
to  the  central  girl,  who  repeated  his  words  to 
Helen  Seiders.  In  this  conversation  it  was  ar- 
ranged for  Weber  to  go  to  Illinois  and  bring 
Helen  Seiders  with  him  to  Joplin.  Appellant 
Weber,  after  waiting  for  some  time  in  a  saloon 
near  the  Miners'  Bank,  where  he  flashed  a  roll 
of  bills  which  he  had  won  in  a  gambling  game, 
and  where  he  drank  considerable  liquor,  depart- 
ed on  the  7:40  train  for  Illinois.  This  was  on 
Friday  morning,  November  20th.  On  Sunday, 
November  22<1,  Weber  and  Mrs.  Seiders  returned 
to  Jasper  county  from  Illinois.  Weber  had  been 
in  hiding,  fearing  arrest  by  federal  officers  on 
the  charge  of  forging  United  States  postal  mon- 
ey orders,  and  was  always  maintaining  a  vigi- 
lant watch  to  prevent  apprehension.  At  Webb 
City,  located  about  6  miles  east  of  Joplin,  Weber 
telephoned  to  the  Hagenbaufh  rooming  house 
in  Joplin,  intending  to  learn  if  any  federal  of- 
ficers had  been  there  looking  for  him.  'The  night 
before  (Saturday,  Novemi)er  21st)  the  rooming 
house  had  been  raided  by  the  poUce,  and  at  the 
time  Weber  called  over  the  telephone  the  Ander- 
son woman  and  the  Lyons  woman  were  in  the 
Joplin  city  jail.  The  husband  of  the  Lyons 
woman  answered  Weber's  telephone  call,  but 
his  conversation  was  so  evasive  that  Weber 
feared  that  federal  offlcors  urere  there  waiting 
to  capture  him,  and  that  Lyons  was  clumsily 
trying  to  inveigle  Weber  into  walking  into  the 
trap.  So  Weber  sent  Mrs.  Seiders  on  to  Joplin, 
with  instructions  to  learn  whether  federal  of- 
ficers were  there,  and  to  call  him  by  telephone 
and  let  A«ot  know  the  facts.  She  called  Weber 
cs  offreed,  and  told  him  that  no  federal  officers 
had  been  there,  but  that  the  place  had  been 
raided  the  night  before,  and  asked  him  to  come 
to  Joplin  at  once,  which  he  did.  When  he  ar- 
rived there  Mrs.  Seiders  told  him  that  she  would 
not  conduct  a  rooming  house  which  was  in  b.id 
odor  with  the  police  and  had  been  raided.  She 
remarked:  'If  I  bad  been  here  last  night,  I 
would  have  been  arrested  and  jailed  myself;    I 


won't  stay  here.'  Wherenpon  Weber  and  Mrs. 
Seiders  went  to  Weir  City,  Kan.,  about  25  miles 
from  Joplin,  where  they  remained  for  about  a 
week,  Weber  trying  to  get  work  there  in  the 
coal  mines,  he  having  had  experience  in  ooal 
mining  in  Illinois. 

"Supposedly  the  body  of  Mrs.  Hagenbaugh  had 
lain  in  her  room  in  the  rooming  house  from 
November  20th,  early  before  morning,  through- 
out all  of  Friday,  Saturday,  and  the  Sunday 
when  Weber  and  Mrs.  Seiders  returned  there 
from  Illinois.  It  was  not  discovered  until  No- 
vember 27th.  Upon  the  face  of  the  record  as 
it  stands,  it  is  fairly  certain  that  Weber  did  not 
commit  any  murderous  assault  on  Mrs.  Hagen- 
baugh on  Sunday,  November  22d.  If  the  court 
had  granted  Weber's  application  for  continuance 
BO  as  to  enable  him  to  procure  the  attendance  of 
Mrs.  Seiders  as  a  witness  it  could  have  been 
positively  established  that  he  had  no  oppoi^ 
tunity  to  commit  any  murder  on  the  Sunday  in 
question.  So  that  if  Weber  committed  the  mur- 
der charged,  it  was  done  (if  done  by  him)  im- 
mediately before  his  departure  for  Illinois,  on 
the  morning  of  Friday,  November  20tb. 

"When  the  body  of  Mrs.  Hagenbaugh  was  dis- 
covered it  was  in  a  state  of  advanced  decompo- 
sition ;  dark  red  spots  were  visible  on  the  front 
of  her  body  and  upon  her  throat ;  three  or  four 
ribs  were  broken ;  she  was  lying  peacefully  in 
her  bed ;  the  bcilcovers,  drawn  neatly  to  her 
chin,  were  unruffled  and  undisturbed.  'The 
hody  was  in  the  second  room  from  the  south 
front  of  the  building.  The  first  room  on  the 
south  was  Mrs.  Hagenbaugh's  sitting  room. 
'The  room  where  the  body  lay  was  her  bedroom. 
All  doors  leading  from  both  rooms  into  the  ball 
were  tightly  locked  on  the  inside.  The  doors, 
windows,  and  traiisoms  in  the  bedrom  (whero 
the  body  lay)  were  all  tightly  closed.  The  gas 
jet  was  about  halfway  open,  and  natural  gas 
in  considerable  quantity  was  escaping  when  the 
body  was  found.  Every  fsiroumstanoe  save  only 
the  broken  ribs  indicated  a  deliberate  purpose  of 
suicide. 

"The  coroner  was  notified,  and  very  soon  per- 
formed what  he  called  an  autopsy.  He  merely 
opened  the  chest  to  the  width  of  about  2¥2 
inches,  made  the  discovery  of  the  broken  ribs 
and  of  the  dark  red  spots  on  throat  and  body, 
whereupon  he  closed  his  post  mortem  examina- 
tion, completely  satisfied  that  violence,  and 
violence  alone,  had  produced  the  death.  Al- 
though the  coroner  knew  of  the  escaping  gas, 
and  although  medical  authorities  are  unanimous 
in  saying  that  dark  red  spots  on  the  throat  and 
body  are  familiar  and  usual  characteristics  in 
oases  of  death  by  gas  poisoning,  this  self-suf- 
ficient coroner  made  no  eteamination  or  test 
whatever  to  exclude  the  hypothesis  of  asphyaria- 
tion  as  the  oause  of  death. 

"The  coroner  testified  that  Mrs.  Hagenbaugh's 
death,  in  his  judgment,  was  practically  instan- 
taneous. The  conclusion  is  irresistible  then  that 
she  was  dead  before  dawn  of  the  F'riday  morn- 
ing, when  Wetier  left  for  Illinois,  providing 
Weber  killed  her." 

We  have  ItalidEed  those  parts  in  which 
we  do  not  fully  concur. 

Byron  H.  Coon,  of  Joplin,  and  John  H. 
Flanlgan,  Jr.,  of  Carthage,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  Lee  B.  Ewins, 
Asst.  Atty.  Gen.  (Kenneth  0.  Sears,  Asst 
Atty.  Gen.,  of  counsel),  for  the  State. 

ROY,  O.  (after  stating  the  facta  as  abov^. 
We  deem  it  advisable  to  state  our  opinion 
as  to  what  facts  are  shown  beyond  reason- 
able controversy  by  the  evidence  and  by 
the  concessions  of  appellant's  counsel  in  their 
statement  in  this  court    That  statement,  It 
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will  be  noticed,  except  one  paragraph,  does 
not  purport  to  be  a  statement  as  to  wbat  tbe 
evidence  tends  to  prove,  but  purports  to  state 
fttcts  04  fact».  • 

(1)  Prior  to  the  alleged  offense  the  defend- 
ant was  an  habltu£  of  Mrs.  Hagenbangh's 
resort,  biding  under  an  alias  from  the  offi- 
cers of  the  law. 

(2)  At  9  o'clock  Thursday  night,  November 
19,  1914,  she  was  In  the  company  of  defend- 
ant and  of  Whltsell,  Mrs.  Lyons,  and  two 
other  women  In  her  rooms. 

(3)  At  2:30  a.  m.  that  night  defendant  was 
at  the  telephone,  calling  for  another  woman 
to  come  from  Illinois  to  take  charge  of  the 
bouse. 

(4)  Betweot  that  hour  and  7:20  a.  m.  he 
was  at  a  saloon  "flashing  a  roll  of  bills." 

(5)  An  open  empty  pocketbook  was  found 
on  the  floor  in  her  room. 

There  are  three  other  facts,  which,  though 
not  ccwceded  by  defendant,  are  the  necessary 
result  of  the  above  facts  when  considered  in 
connection  with  tite  evidence  in  the  cause. 
Tbey  are: 

(6)  Mrs.  Hagenbaugb  died  of  criminal  vio- 
lence, not  self-inflicted,,  in  her  rooms,  be- 
tween 9  p.  m.  of  Thursday,  November  19th, 
and  2:30  a.  m.  the  following  morning. 

(7)  If  tbe  gas  Jet  was  Intentionally  tamed 
on  prior  to  her  death,  it  was  not  for  the  pur- 
pose of  suldde,  but  was  by  the  hand  of  the 
party  who  was  responsible  for  tbe  broken 
ribs  and  crushed  lung. 

(8)  If  defendant  took  the  life  of  deceased, 
It  was  for  the  purpose  of  robbery. 

(9)  The  Statement  of  defendant  to  the  of- 
ficers as  to  the  difficulty  between  bim  and  the 
deceased  on  the  fatal  night,  though  compe- 
tent to  show  his  criminal  connection  with  her 
death,  does  not  support  the  theory  of  murder 
in  the  second  degree,  or  manslaughter  in  any 
degree,  for  the  simple  reason  that  If  the  evi- 
dence is  true,  he  is  not  guilty  of  any  offense. 
One  cannot  be  guilty  of  murder  or  man- 
slaughter without  causing  death.  The  things 
done  by  the  defendant,  according  t()  bis  state- 
ment, did  not  cause  her  death.  Her  death 
was  either  caused  by  the  defendant  in  a 
way  other  than  there  stated,  or  it  was  caused 
by  some  other  person. 

[1]  I.  The  application  for  a  continuance  was 
properly  overruled.  The  witness  Selders  was 
wanted  for  the  purpose  of  proving  that  de- 
fendant did  not  kill  deceased  on  Sunday,  No- 
vember 22d.  As  the  state  put  in  no  evidence 
to  show  that  the  offense  was  committed  on 
that  date,  and  all  the  evidence  shows  that  it 
occurred  on  the  night  of  November  19th,  that 
witness  would  have  been  useless  to  the  de- 
fendant. 

[2]  The  witness  Teckard,  named  in  tbe  ap- 
plication, Is  not  mentioned  by  any  witness  in 
the  case.  The  statement  in  the  brief  of  de- 
fendant's counsel  leaves  Teckard  out  of  the 
list  of  those  who  were  with  defendant  and 
Mrai  Hagenbaugb  that  night    Moreover,  the 


application  states,  in  substance,  that  BuCb 
witness  would  testify  that  defendant  hai 
nothing  to  do  with  the  offense,  and  ica$  not 
ffuilty.  He  would  not  have  been  allowed  to 
so  testify  if  he  had  been  In  court  If  there 
were  any  competent  facts  in  bis  knowledge, 
the  application  does  not  state,  as  required 
by  the  statute,  what  those  facts  were. 
Whether  the  defendant  was  guilty  was  a 
question  to  be  answered  by  the  jury,  and  not 
by  the  witness.  State  v.  Hilsabeck,  132  Mo. 
loc.  clt  356,  34  S.  W.  38. 

[S]  Counsel  appointed  by  the  court  to  rep- 
resent the  defendant  had  three  weeks  in 
which  to  prepare  for  trial.  The  trial  court 
bad  far  better  opportunities  of  knowing 
whether  that  time  was  sufficient  than  has 
this  court.  We  must,  where  no  reason  to  the 
contrary  appears,  defer  to  the  ruling  of  that 
court  State  v.  Peters,  258  Mo.  334,  167  S.  W. 
520.  Moreover,  we  have  carefully  considered 
tbe  whole  case  with  reference  to  that  ques- 
tion, and  we  find  no  reason  to  think  that  a 
postponement  of  the  trial  would  have  result- 
ed in  strengthening  the  defendant's  case. 

(4]  II.  Tlie  application  for  a  change  of 
venue  was  properly  overruled.  It  was  pre- 
pared and  held  in  reserve  pending  the  action 
of  the  court  on  the  application  for  a  continu- 
ance. It  was  held  in  Railroad  v.  Holladay, 
131  Mo.  loc.  dt  462,  33  S.  W.  49,  that  a 
party  would  not  be  permitted  to  hold  such 
an  appUoation  in  reserve.  That  case  was  ap- 
proved In  State  ex  reL  v.  People's  Ice  Co., 
246  Mo.  loc  dt  199,  161  S.  W.  101.  True 
they  were  dvil  cases,  but  the  reason  for  the 
role  is  tbe  same  in  criminal  cases.  In  State 
V.  Candle,  174  Mo.  388,  74  S.  W.  621,  it  was 
said: 

"It -does  not  appear  when  tbe  defendant  dis- 
covered the  alleged  bias  of  the  judge.  Tbe 
courts  are  not  to  be  trifled  with  after  this  man- 
ner." 

[(]  III.  The  court  committed  no  error  In 
excluding  the  evidence  as  to  whether  the 
death  was  caused  by  the  escaping  gas.  There 
Is  no  place  in  this  case  for  the  theory  that 
the  death  was  from  suicide  or  acddent. 

[8]  IV.  As  stated  above,  if  the  defendant 
killed  the  deceased,  he  did  so  for  the  pur- 
pose of  robbery,  and  In  no  other  way.  Hence 
there  was  no  ground  for  instructions  as  to 
murder  In  the  second  degree.  It  was  so  held- 
in  State  v.  Donnelly,  130  Mo.  642,  32  S.  W. 
1124,  a  case  most  strangely  like  this  In  so 
many  of  its  facts.  In  that  case  there  was  a 
witness  to  the  blows  struck,  but  such  witness 
knew  nothing  about  the  pocket  book  or  mon- 
ey of  the  deceased.  Appellant  dtes  a  long 
list  of  cases  holding  that  where  nothing  more 
appears  than  an  unlawful,  intentional  kill- 
ing, without  Justification,  excuse,  or  mitiga- 
tion, murder  in  the  second  degree  is  presum- 
ed, and  the  burden  is  on  tbe  state  to  raise  it 
to  tbe  second  degree.  That  doctrine  is  con- 
ceded. In  this  case  something  more  appears; 
L  e.,  the  fact  that  It  was  for  the  purpose  of 
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robbery.  There  Is  no  other  rational  explana- 
tion of  the  murder. 

[7]  V.  It  la  claimed  that  the  Instruction  de- 
fining "robbery"  Is  deficient  In  this,  that  It— 

"omits  any  reference  to  the  fact  that  a  specific 
intent  to  deprive  the  owner  of  bis  property  and 
to  convert  the  same  to  defendant's  own  use  is  an 
essential  element  of  robbery." 

It  must  be  conceded  that  it  was  so  held 
In  State  v.  Smith,  174  Mo.  586,  74  S.  W. 
624;  State  v.  Woodward,  131  Mo.  369,  33 
S.  W.  14;  State  v.  Graves,  185  Mo.  713,  84 
S.  W.  904.  We  think  that  those  cases  should 
be  expressly  overruled.  The  statute  defining 
"robbery"  (R.  S,  §  4530)  uses  the  word  "feloni- 
ously," but  does  not  use  the  word  "steaL" 
The  instruction  in  this  case  uses  both  those 
words.  The  plain,  everyday  meaning  of 
"steal"  is: 

"To  take  feloniously ;  talse  and  carry  away 
clandestinely  and  without  leave  or  riglit;  ap- 
propriate to  one's  own  use  dishonestly  or  with- 
out right,  permission,  or  authority."  State  v. 
Badcr,  202  Mo.  loc.  cit.  127, 171  S.  W.  46. 

Thus  we  see  that  In  using  the  word  "steal" 
the  Instruction  conveyed  the  very  Idea  which 
appellant  says  was  omitted  from  the  Instruc- 
tion. In  the  Rader  Case  the  statute  used 
both  "feloniously"  and  "stealing."  The  in- 
struction omitted  "feloniously"  and  its 
equivalents.  That  instruction  was  held  er- 
roneous for  such  omission.  Here  the  instruc- 
tion contains,  in  plain  language,  every  ele- 
ment necessary  to  constitute  the  offense  of 
robbery. 

Appellant  complains  of  the  refusal  of  vari- 
ous other  Instructions  prayed  by  him,  but  we 
find  that  all  proper  Instructions  asked  for 
were  contained  in  those  given  by  the  court 

The  judgment  is  afllrmed. 

WILLIAMS,  C,  concurs. 

PEE  CURIAM.  The  foregoing  opinion 
of  ROY,  C,  is  adopted  as  the  opinion  of  the 
court.  All  concur,  FABIS,  P.  J.,  and 
BEVELLE,  J.,  in  result 


STATE   ex   rel.   HEIMBEBGER  v.   BOARX) 

OF   CURATORS   OF  UNIVERSITY   OF 

MISSOURI  et  ai     (No.  1S985.) 

(Supreme  Court  of  Missouri.     In  Banc.    July 

3,  1916.     Rehearing  Denied 

July  18,  l»l5.) 

1.  CONSTITDTIONAI,    LaW    €=»48  —  CONBTBUC- 

noN  OF  Statute. 
To  establish  the  unconstitutionality  of  a 
statute,  it  must  be  shown  beyond  reasonable 
doubt  that  it  is  not  susceptible  of  any  reason- 
able interpretation  consistent  with  the  Con- 
stitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Die.  §  46;  Dec.  Dig.  <8=»48 ;  Stat- 
utes, Cent.  Dig.  f  56.] 

2.  CoNSTiTcnoNAi.  Law  «=»14  —  Constbuo- 
TioN— Plain  Meaning  of  Wobds. 

The  meaning  apparent  on  the  face  of  the 
Constitution  is  controlling,  and  no  foiced  or 
unnatural  construction  is  permissible. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  i  11;    Dec.  Dig.  <8=»14.] 


3.  COLLEOEB    AND    UNIVEBSITira    «=»2— CON- 

STiTUTtoNAX.  Law — Statutobt  Pbovibionb. 
.  The  act  of  the  assembly  (Laws  1915.  p. 
391),  signed  by  the  Governor  March  23.  1915, 
amending  Rev.  St.  1909,  §§  11134,  11141,  by 
providing  for  additional  courses  and  degrees 
in  the  University  of  Missouri,  is  not  void  as 
conflicting  with  Const.  1875,  art  11,  §  5,  pro- 
viding that  the  General  Assembly  shall  aid  and 
maintain  the  state  university  now  established, 
with  its  present  departments,  the  constitution- 
al command  clearly  referring  to  financial  aid, 
and  not  impliedly  forbidding  the  establishment 
of  other  departments. 

[Ed.  Note. — For  other  cases,  see  Colleges  and 
Universities,  Cent  Dig.  S  2;    Dec.  Dig.  «=»2.] 

4.  CoNsnTuiioNAi.  Law  «s>16  —  Consibdo- 

TiON— Necessity. 
Only   when    the  meaning  of   the   Constitn- 
tion  remains  in  doubt  after  examination  of  the 
whole  instrument  may  a  court  turn  to  extrinsic 
facts  for  aid  in  interpretation. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  gg  12,  16;  Dec.  Dig.  iS=>16.] 

5.  CONBTITUTIONAI.  LAW  «=»2&— GbaKT  OF 
POWEB— AUTIIOaiTT    FOB    LKQISLATION. 

The  Legislature  needs  no  specific  constitu- 
tional authorization  for  its  enactments. 

[B>d.  Note.— For  other  cases,  see  Constitution- 
al  Law,  Cent  Dig;  i  80;   Dee.  Dig.  «s>26.] 

6.  CONBTITUTIONAI.    LAW    «=»26— LiHITATIOH 

OF  PowEB— Effect  of  CoNsriTtmoN. 
All  legislative  authority  not  denied  the  Gen- 
eral Assembly  by  the  Constitution  resides  in  it 

[E^  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  30;   Dec.  Dig.  «=i>26.] 

7.  conbtitotional  law  4=926— powkb  ov 
Leoiblatube. 

The  power  of  the  General  Assembly  to  leg^ 
islate  is  limited  only  by  the  state  and  Unit^ 
States  CJonstitutions. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  30 ;   Dec.  Dig.  «=926.] 

8.  CONBTITCTIORAI.  Law  «=5»70(3)— Judiciai, 
PowEB  —  Validity  of  Comstitutiomai, 
Pbovisionb. 

Courts  are  not  concerned  with  the  policy, 
wisdom,  or  even  the  justice  of  a  constitutional 
provision  not  conflicting  with  the  federal  Con- 
stitution. 

IKd.  Note. — For  other  cases,  see  ConaUtution- 
al  Law,  Cent  Dig.  §  131 ;   Dec.  Dig.  ig=>70(3).] 

9.  COLUEOXB  AND  UNIVEBBITIEB  e=»2— CON- 
STITUTIONAL  Law— Statdtoby   Pbotisioits 

— '  'GOVEKNMENT." 

The  act  of  the  assembly,  signed  by  the  Gov- 
ernor March  23,  1915,  amending  Rev.  St.  1909, 
§§  11134,  11141,  by  providing  for  additional 
courses  and  degrees  in  the  University  of  Mis- 
souri, is  not  void  as  conflicting  with  Ck>nst 
1875,  art.  11,  §  6,  providing  that  the  "govern- 
ment of  the  state  university  shall  be  vested  in 
a  board  of  curators,"  since  such  provision  does 
not  deprive  the  General  Assembly  of  power  to 
add  departments  to  the  university,  the  meaning 
of  the  word  "government"  being  "guidance,  di- 
rection, regulation,  management,  control,"  none 
of  which  include  the  idea  of  creation,  origina- 
tion, or  the  like,  and  since  the  General  Assem- 
bly has,  in  any  event,  control  of  the  establish- 
ment of.  new  departments  in  the  university, 
through  its  power  over  appropriations,  and 
since  the  act  establishing  the  university  (Laws 
1838-39  p.  176,  !  1)  expressly  vested  the  "gov- 
ernment" thereof  in  the  board  of  curators,  and 
the  General  Assembly  could  not  thereby  have 
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intended  to  derest  itseU  of  the  power  to  legis- 
late respecting  the  university. 

[£)d.  Note.— For  other  cases,  see  Colleges  and 
UniversitieB,  Cent.  Dig.  {  2 ;  Dec.  Dig.  «=»2. 

For  other  definitions,  see  Words  and  Phrases, 
Xlrst  and  Second  Series,  Oovemment] 

10.  COKSTITCTIONAI.  LAW  «=»lft— CONBTBUC- 
.  TION— HiSTOBX    OF  THB   TUIKS  AMD   COKSTI- 

TDTioNAL  Debates. 
Resort  to  the  history  of  the  times,  consti- 
tutional debates,  and  the  like  is  justified  only 
when  the  language  whose  meaning  is  sought  re- 
mains doubtful  after  it  had  been  read  in  the 
light  of  the  whole  Constitution  of  which  it  is  a 
I>art. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al law.  Cent  Dig.  §f  12,  16 ;  Dec.  Dig.  «=»16.] 

11.  CONSTITDTIOMAI.    LAW    «=»16— CONSTBTJC- 
TION— CONSTITUTIONAX   DEBATES. 

Even  when  relevant,  constitutional  debates 
we  not  the  most  trustworthy  aids  in  consti- 
tutional interpretation,  since  they  do  not  neces- 
sarily represent  the  views  of  the  majority  adopt- 
ing the  Constitution,  but  not  hearing  the  de- 
bate. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SS  12,  16;   Dec.  Dig.  c&=»16.1 

12i  Constitutional  Law  ig=»20— Cosstboo- 
xiON— Pbactical  Constbuction. 
Practicai  construction  of  a  constitutional 
provision  is  to  be  resorted  to  only  when  its  lan- 
gnage  is  doubtful  when  read  in  the  light  of  the 
whole  instrument. 

[Bd.  Note.— For  other  cases,  see  Constitution* 
al  Law,  Cent  Dig.  i$  14,  15;  Dec.  Dig.  <S=20.] 
IS.  CowsTrrrnTioNAl.   Law   «s92e— Spibit  of 

CONSTITDTION, 

The  right  of  the  Legislature  to  legislate  is 
Hmited  only  by  the  express  terms  or  necessary 
imi>licatio&  of  the  Constitution,  and  a  limita- 
tion not  even  mentioned  in  the  instrument  can- 
not be  inferred  from  Qie  spirit  of  the  Constitu- 
don. 

[ESd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  30;    Dec.  Dig.  <S=326.] 

14.  Statutes  €=»14&— Validitt— Fobbidding 
Subsequent  Legislation. 

No  General  Assembly  could,  by  mere  enact- 
ment, cut  down  the  legislative  power  of  any  of 
its  Boccessora. 

[£d.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  i  218;  Dec.  Dig.  «=»149.] 

15.  Statutes    «=5>188  —  Consibuotior  —  Ab- 
surdities. 

Absurdities  in  meaning  of  statutes  are  nev- 
er attributed  to  Legislatures  unless  there  Is 
left  no  rational  means  of  escape. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Osnt  Dig.  a  286,  267,  276;  Dec.  Dig.  «=3l88.] 

Original  proceeding  by  mandamus  by  the 
State,  on  the  relation  of  Harry  T.  Heimberg- 
er,  against  the  Board  of  Gorators  of  the  Unl- 
Tersity  of  Missouri  and  others.  Alternative 
writ  made  absolute. 

C.  C.  Bland,  Frank  H.  Farrls,  J.  J.  Crltes, 
Watson  &  Livingston,  Lorts  &  Breuer,  and 
Holmes  &  Holmes,  all  of  Rolls,  for  plaintiff. 
O.  M.  Bamett,  of  St  Louis,  and  Charles  E. 
Teater,  of  Sedalla,  for  respondents. 

BLAIR,  J.  This  Is  an  original  proceeding 
by  mandamns,  the  purpose  of  which  is  to 
compel  the  curators  of  the  University  of  Mis- 
souri to  obey  an  act  duly  passed  by  the  Gen- 
eral Assembly  of  the  state  and  signed  by  the 


Governor  March  23,  1015.  That  act  amends 
sections  1U34  and  11141,  R.  S.  1009,  and, 
with  the  amendatory  matter  indicated  by  ital- 
ics, reads  as  follows: 

"Sec.  11134.  Obieots  of  These  CoRspes.— Hie 
leading  objects  of  said  colleges  shall  be  to  teach 
such  branches  as  are  related  to  agriculture  and 
meohanio  arts  and  mining,  including  military 
tactics,  atid  leithoiU  excluding  oilier  soientifio 
and  classical  itudiet,  in  order  to  promote  the 
liberal  atid  practical  education  of  the  industrial 
classes  in  the  several  pursuits  and  professions 
of  life." 

"Sec.  11141.  Right  to  Confer  Degrees.— The 
college  of  agriculture  and  school  of  mines  and 
metallurgy  shall  have  power  to  confer  degrees 
suitable  to  their  desi^s  and  courses  of  study; 
and  the  school  of  mtnes  and  metallurgy  shatt 
provide  courses  for,  and  shall  confer  the  liach»- 
lor  of  science  and  professional  degrees  in  mtnr 
ing  engineering,  in-  metallurgy,  in  mechanieal 
engineering,  in  dactrical  engineering,  in  chetn>' 
ical  engineering,  in  civil  engineering  and  the 
degrees  of_  haehelor  and  master  of  seienoe  in 
general  soience," 

So  far  as  conoems  section  11134.  the  act 
mer^y  restored  it  to  the  form  In  which  it 
was  first  enacted  (Laws  1870,  |  2,  p.  16)  and 
which  It  had  retained  (section  7278,  R.  S. 
1879 ;  section  8739,  R.  S.  1889 ;  section  10606, 
R.  S.  1899)  until  It  was  amended  in  1909  (sec- 
tion 11131,  R.  S.  1909). 

The  unitalidzed  portion  of  section  11141, 
as  above  set  forth,  constituted  the  entire  sec- 
tion 1U41  In  the  Revised  Statutes  of  1909. 
The  words  "college  of  agriculture"  used  there-, 
in  were  Inserted  in.  1909  In  lieu  of  the  words 
"the  college  of  agriculture  and  mechanic 
arts,"  and  these.  In  turn  (section  10505,  R. 
S.  1899),  had  supplanted  the  words  "the  agri- 
cultural and  mechanical  college"  els  they  ap- 
peared in  the  act  of  1870.  The  "colleges"  re- 
ferred to  in  the  act  of  1915  are  the  college  of 
agriculture,  as  It  is  now  called,  and  the  school 
of  mines  and  metallurgy.  The  act  of  1870 
(Laws  1870,  §  1,  p,  15),  which  was  in  force 
at  the  time  of  the  adoption  of  the  Constitu- 
tion of  1875,  upon  the  Interpretation  of  one 
of  the  sections  of  which  Oonstltntlon  the  de-- 
fense  depends,  established — 
"the  Agricultural  and  Mechanical  College  and 
a  School  of  Mines  and  Metallurgy,  provided  for 
by  the  grant  of  the  (ingress  of  the  United 
States  as  a  distinct  department  ol  the  Universi- 
ty of  the  State  of  Missouri." 

It  is  unnecessary  to  set  out  the  pleadings, 
since  no  question  of  consequence  Is  raised  In 
connection  with  them.  It  will  suffice  to  say 
the  return  admits  relator's  capacity  to  sue, 
the  passage  of  the  act  of  March  23,  1915,  and 
respondents'  refusal  to  obey  or  permit  obedi- 
ence to  Its  command.  It  is  the  command  of 
the  General  Assembly  contained  In  the 
amendment  made  by  the  act  of  1915  to  sec- 
tion 11141  which  relator  seeks  to  have  en- 
forced and  the  enforcement  of  which  re- 
si)ondeuts  resist. 

No  question  Is  raised  as  to  the  regularity 
of  the  passage  of  the  amendatory  act,  nor  is 
It  contended  the  amendment  It  makes  to  the 
statute  is  couched  In  language  whose  mean- 
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Ing  U  obscure  or  eQulvocal.  Respondents 
■Imply  deny  tbe  power  of  the  General  As- 
sembly to  exert  over  them  any  anthorlty  of 
the  kind  implied  by  the  enactment  of  the 
amendment.  Their  position  Is  that  they  are 
Independent  of  the  General  Assembly,  and 
not  subject  to  its  direction  or  control  In  any 
manner  or  degree.  The  argument  whereby 
they  seek  to  maintain  this  position  is  ground- 
ed upon  section  5,  art  11,  of  the  Constitution 
of  1875,  which  section  reads  as  follows: 

"Sec.  6.  The  General  Assembly  shall,  when- 
ever the  public  school  fund  will  permit,  and  the 
actual  necessity  of  the  same  may  require,  aid 
and  maintain  the  state  university,  now  estab- 
lished, with  its  present  departments.  The  gOT- 
emment  of  the  state  oniverslty  shall  be  vested 
in  a  board,  of  curators,  to  consist  of  nine  mem- 
bers, to  be  appointed  by  the  Governor,  by  and 
with  the  advice  and  consent  of  the  Senate." 

[1]  The  question  presented  is  whether  this 
constitutional  provision  invalidates  the  act 
of  March  23.  1915.  In  order  to  maintain  the 
affirmative  of  this  it  is  incumbent  upon  re- 
spondents to  convince  us  beyond  a  reasona- 
ble doubt  that  the  act  assailed  Is  not  sus- 
ceptible of  any  reasonable  interpretation  con- 
sistent with  section  6,  art  11,  which  will 
leave  in  It  any  command  to  them  wtilch  is 
enforceable  by  mandamus  and  within  the 
scope  of  the  alternative  writ 

I.  In  support  of  their  position  that  the 
quoted  -  constitutional  provision  devests  the 
General  Assembly  of  all  authority  over  the 
university  and  vests  all  authority  in  respond- 
ents, the  first  branch  of  the  argument  ad- 
vanced is  based  upon  a  comparison  of  that 
provision  with  section  4,  art  9,  of  the  Consti- 
tution of  1865.    That  section  provided  that: 

"The  General  Assembler  shall  also  establish 
and  maintain  a  state  university,  with  depart- 
ments for  instruction  in  teaching,  in  agricul- 
ture, and  in  natural  science,  as  soon  as  the  pub- 
lic school  fund  will  permit" 

The  insistence  is  that  in  view  of  the  pres- 
ence of  the  command  in  the  Constitution  of 
1865  that  the  General  Assembly  should  e<- 
tahUth  "a  state  university  with  departments," 
and  of  the  omission  of  this  command  from 
the  Constitution  of  1875,  therefore,  In  the 
language  of  respondents'  counsel,  it  is — 
"plainly  apparent  and  very  clear  that  the  ex- 
press power  to  establish  a  university  with  de- 
partment* in  the  General  Assembly  was  with- 
drawn and  came  to  an  end  on  the  adoption  by 
the  people  of  the  Constitution  of  1875.  By 
their  vote  the  people  struck  out^tbe  word  'es- 
tablish' and  inserted  in  lieu  thereof  the  word 
'aid,'  and  ratified  and  confirmed  the  depart- 
ments at  that  date  'present'  or  'existing.' " 

This  Is  counsels'  statement 

[2]  It  may  be  conceded  the  Constitution  of 
1875  deprives  the  General  Assembly  of  the 
power  to  disestablish  the  university,  or  any 
department  thereof  in  existence  when  the 
Constitution  was  adopted.  That  matter,  is 
not  in  issue  in  this  case,  and  in  so  far  as 
the  argument  is  directed  to  that  question, 
save  in  one  particular  hereafter  noticed.  It 
is  not  relevant  to  the  question  before  us. 


The  rest  of  this  argument  however,  requires 
us  to  ascertain  the  meaning  of  the  first  sen- 
tence of  section  5,  art.  11,  of  the  Constitu- 
tion, and  a  restatement  of  a  fundamental 
principle  or  two  is  pertinent  In  interpret- 
ing the  language  of  the  Constitution: 

"The  thing  we  seek  is  the  thought  which  it 
expresses.  To  ascertain  this,  the  first  resort 
in  all  cases  is  to  the  natural  signification  of  the 
words  employed,  in  the  order  of  grammatical 
arrangement  in  which  the  framers  of  the  instru- 
ment have  placed  them.  If,  thus  regarded,  the 
words  embody  a  definite  meaning,  which  in- 
volves no  absurdity  and  no  contradiction  be- 
tween ditFercnt  parts  of  the  same  writing,  then 
that  meaning,  apparent  on  the  face  of  the  in- 
strument, is  the  one  which  alone  we  are  at  lib- 
erty to  say  was  intended  to  be  conveyed.  That 
which  the  words  declare  is  the  meaning  of  the 
instrument,  and  neither  courts  nor  Legislatures 
have  a  right  to  add  to  or  take  away  from  that 
meaning."  Cooley's  Const  Lfimitations  (7th 
Ed.)  p.  91.  "In  interpreting  clauses  we  must 
presume  that  words  have  been  employed  in  their 
natural  and  ordinary  meaning.  As  Marshall, 
C.  J.,  says:  The  framers  of  the  Constitution 
and  the  people  who  adopted  it  'most  be  under- 
stood to  nave  employed  words  in  their  natural 
sense,  and  to  have  intended  what  they  have 
said.'  This  is  but  saying  that  no  forced  or  un- 
natural construction  is  to  be  put  upon  their 
language ;  and  it  seems  so  obvious  a  truism  that 
one  expects  to  see  it  universally  accepted  with- 
out question;  but  the  attempt  is  made  so  oft- 
en by  interested  subtlety  and  ingenious  re- 
finement to  induce  courts  to  force  from  these 
instruments  a  meaning  which  their  framers 
never  held  that  it  frequently  becomes  necessary 
to  redeclare  this  fundamental  maxim.  Narrow 
and  technical  reasoning  is  misplaced  when  it  is 
brought  to  bear  upon  an  Instrument  framed  by 
the  people  themselves,  for  themselves,  and  de- 
signed as  a  chart  on  which  every  man,  learned 
and  unlearned,  may  be  able  to  trace  the  leading 
principles  of  government"  Cooley's  Const 
limitations  (7th  Ed.)  pp.  92,  93. 

[3, 4]  1.  The  words  composing  the  first 
sentence  In  section  5,  art  11,  of  the  Consti- 
tution contain  in  themselves  no  hint  of  an 
intent  to  forbid  the  establishment  by  the 
General  Assembly  of  new  departments  in, 
or  in  connection  with,  the  university.  Plain- 
ly and  simply  they  command  that  the  Gen- 
eral Assembly — 

"thajl,  whenever  (1)  the  public  school  fund  will 
permit,  and  (2)  the  actual  necessity  of  the  same 
may  require,  (1)  aid  and  (2)  maintain  the  state 
university,  now  established,  with  its  present  de- 
partments." 

Obviously  this  provision  does  not  direct- 
ly deal,  at  all,  with  the  right  or  power  of 
the  General  Assembly  to  establish  other  de- 
partments. Its  direct  force  is  spent  entire- 
ly upon  an  injunction  to  aid  and  maintain, 
under  stated  conditions,  the  departments  al- 
ready established.  No  "subtlety,"  no  "inge- 
nuity of  argument,"  logically,  can  wring 
from  the  language  used  any  other  meaning. 
In  such  case  we  are  not  permitted,  for  the 
purpose  of  attempting  to  discover  some  hid- 
den, some  occult  intent  of  the  people,  to  re- 
sort to  documents  other  than  the  Constitu- 
tion itself.  It  is  only  in  case  the  meaning 
remains  In  doubt  after  the  whole  instru- 
ment is  examined  that  the  court  may  turn  to 
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eztrtnalc  taxta  for  aid  In  Interpretation. 
When  the  words  used  themselves  permit  of 
no  donbt  as  to  the  meaning,  that  ends  the 
matter.    There  is  no  room  for  construction. 

W  There  la  no  impropriety  in  adding  that 
we  see  nothing  in  ttie  differences  between 
the  language  employed  in  the  Constitution 
of  1865  and  that  used  In  section  6,  art  11, 
Const.  1875,  which  aids  respondents  on  this 
branch  of  the  argument  The  one  com- 
manded, under  stated  conditions,  the  estab- 
lishment of  a  state  university,  and  made 
mandatory  the  inclusion  of  specified  deitart- 
ments.  The  other,  again  under  named  con- 
ditions, commands  the  General  Assembly  to 
aid  and  maintain  the  university  with  its  de- 
partments as  then  established.  If  the  Gen- 
eral Assembly  were  under  the  necessity  of 
pointing  to  specific  constitutional  authoriza- 
tion for  all  its  enactments,  there  might  be 
something  in  the  argument  Since  it  is  un- 
der no  such  necessity,  the  argument  fails. 

[8-1]  2.  Next,  It  is  urged  the  establishment 
In  the  School  of  Mines  and  Metallurgy  of  the 
department  or  courses  prescribed  by  the  act 
of  March  23, 1915,  would  be  and  is  equivalent 
to  the  disestablishment  of  the  College  of 
Agriculture  to  the  extent  to  which  students 
who  might  pursue  those  studies  in  the  last- 
named  school  might  or  would  be  attracted 
to  the  School  of  Mines  and  Metallurgy.  Un- 
less the  General  Assembly  is  forbidden  by  the 
Constitution  to  establish  new  departments 
in  the  state  university,  or,  at  least,  to  es- 
tablish courses  of  study  in  one  department 
whi(4i  overlap  those  offered  in  another,  it 
retains  that  power  since  all  legislative  au- 
thority not  denied  the  General  Assembly 
by  the  Constitution  resides  In  it.  Absent  a 
constitutional  limitation  upon  its  powers, 
the  General  Assembly  certainly  may  legis- 
late as  it  wills,  subject  only  to  the  limita- 
tions imposed  by  the  Constitution  of  the 
United  States.  The  argument  is,  however, 
that  the  limitation  upon  the  power  of  the 
General  Assembly  to  establish  new  depart- 
ments or  courses  of  study  Is  found  in  the 
con8titati(mal  command  that  the  General 
Assembly  shall  "aid  and  maintain"  the  uni- 
versity with  its  established  departments. 
The  position  taken  is  that  to  establish  a  de- 
partment which  might  attract  students  who 
might  have  attended  the  established  depart- 
ment to  that  extent  tends  to  destroy  and  not 
to  "aid"  such  department,  and  thus  violates 
the  constitational  command  to  "aid  and  main- 
tain" such  department  The  implication  in- 
voked by  counsel  is  not  warranted  by  the 
language  of  the  Constitution.  It  is  not  a 
necessary  one,  is  conjectural  and  argumenta- 
tive (Cooley's  Const  Limitations  [7th  Ed.]  p. 
98),  and  is  not  of  a  kind  to  warrant  us  in 
seizing  upon  it  to  pare  away  the  legislative 
powers  of  the  General  Assembly.  On  the 
other  hand,  the  conunand  to  "aid"  the  uni- 
versity so  clearly  has  reference  to  aid  by  the 
at^ropriation  ot  money  that  argument  In 


support  of  that  interpretation  would  be  a 
waste  of  words  and  space.  That  sudi  an 
Injunction  furnishes  a  basis  for  holding  the 
General  Assembly's  power  limited  as  insisted 
is  not  a  tenable  position.  Whether  the  spirit 
of  the  constitutional  provision  would  be  vio- 
lated by  appropriatlMis  for  other  schools  or 
departments  before  proper  "aid"  had  been 
given  the  departments  epedflcally  in  mind 
in  section  6,  art  11,  and  whether  each  Gen- 
eral Assembly  is  the  sole  Judge  of  the  exist- 
ence of  the  conditions  under  which  aid  is  en- 
Joined,  are  matters  not  Involved  on  this 
branch  of  the  case.  Neither  are  we  con- 
cerned with  the  policy,  wisdom,  or  even  the 
Justice  of  a  constitutional  provision  not  In 
oonflict  vrith  the  federal  Constitution.  When 
the  people  of  the  state,  subject  to  the  single 
conditiim  mentioned,  write  plain  words  of 
plain  meaning  in  their  Constitution,  it  is 
none  of  our  business  to  deal  with  its  policy, 
wisdom,  or  Justice.  We  are  not  empowered 
to  substitute  our  Judgment  for  that  of  the 
whole  people.  This  is  the  established  rule 
of  all  courts,  and  counsel  do  not  question  it 

Further,  to  indicate  tb  what  the  argument 
being  considered  leads,  to  adopt  counsels'  in- 
terpretation would  be  to  preclude  the  General 
Assembly  from  providing  in  high  schools  and 
normal  schools  courses  of  study  overlapping 
freshmen  studies  in  the  university  in  1876, 
That  any  such  result  was  intended  by  the 
words  being  considered  is  not  a  reasonable 
conclusion. 

S.  Another  contention  is  that  there  is  no 
"actual  necessity"  for  the  establishment  of 
the  courses  named  in  the  act  of  March  23, 
1815,  and,  as  a  consequence,  their  establish- 
ment Is  forbidden  by  section  5,  art.  11,  of  the 
Constitution.  This  conclusion  is  reached  by 
again  treating  that  section  as  dealing  with 
new  departments  and  new  courses  of  study 
instead  of  appropriations  of  money  and  by 
interpreting  the  Constitution  as  a  prohibition 
against  any  "aid"  except  such  as  is  required 
by  "actual  necessity."  The  constitutional 
provision  is  not  susceptible  of  sudi  interpre- 
tation. It  forbids  nothing  in  the  way  of  aid 
and  maintenance.  It  simply  commands  that 
aid  shall  be  given  under  stated  conditions. 
The  argument  falls  with  the  incorrect  in- 
terpretation upon  which  it  is  based. 

[9]  II.  It  is  insisted  the  provision  in  sec- 
tion 6,  art  11,  that  "the  government  of  the 
state  university  shall  be  vested  in  a  board  of 
curators"  deprives  the  General  Assembly  ot 
all  power  to  legislate  concerning  the  univer- 
sity with  respect  to  the  establishment  of  new 
departments  or  new,  courses  of  study  in  es- 
tablished departments  and,  in  Itself,  renders 
invalid  the  act  of  March  23,  1916.  Counsel 
do  not  mince  words.  In  plain  language  they 
state  their  contention  to  be  that  the  quoted 
words  constitute  the  board  of  curators  a  sep- 
arate and  distinct  department  of  the  state 
government,  over  which  the  General  As- 
sembly has  no  power  and  with  which  it  baa 
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pra<H:lcaIIy  notbin?  to  do  ezc^t  to  make  eaA 
appropriations  as  it  deems  proper  under  that 
part  of  section  5  which  deals  with  appropria- 
tions as  above  pointed  out  Upon  this  phase 
of  the  case  the  argument  depends  wholly  up- 
on the  meaning  of  the  w<»'d  "govemmrait"  as 
It  appears  in  section  5. 

1.  Tbe  effort  to  find  independent  support 
for  this  position  in  the  words  "Tested  In" 
and  in  tiie  fact  that  like  words  are  used  in 
the  clauses  relating  to  the  executive,  legis- 
lative, and  judicial  departments  of  the  state 
government  falls,  of  course,  since  there  is 
nothing  "vested  In"  the  board  of  curators 
save  the  "government"  of  the  university,  and 
we  are  thus  brought  back  to  the  question  as 
to  the  meaning  of  that  word.  Several  other 
like  argnments  are  found  in  respondents' 
brief.  These  need  no  answer  other  than  that 
which  may  be  found  In  what  is  said  upon  the 
{trindpal  argument  as  to  the  meaning  of  tbe 
word  "government." 

2.  Another  somewhat  similar  contention 
is  that  the  board  of  curators  and  the  G«neral 
Assembly  derive  tbdr  powers  from  the  same 
document,  and  that  by  it  tbey  are  created 
separate  and  distinct  constitutional  bodies; 
that  a  direct  power  conferred  upon  one 
necessarily  precludes  its  existence  In  the 
other;  that  the  Constitution  vests  the  gov- 
ernment of  tbe  University  in  the  board  of 
curators,  and  therefore  deprives  the  General 
Assembly  of  that  power,  and,  It  follows,  the 
act  of  1915  is  Invalid.  This  reascmlng  begs 
the  Question.  The  question  is.  What  does  the 
word  "government"  mean?  If  its  meaning  is 
such  as  to  confer  upon  the  board  of  curators 
the  exclusive  iMwers  contended  for,  that  ends 
the  matter,  and  the  position  taken  is  cor- 
rect. If  such  Is  not  Its  meaning,  then  the 
conclusion  does  not  follow  the  argument,  but 
results  from  an  unjustifiable  assumption  of 
the  very  thing  the  argument  is  offered  to  es- 
tablish. The  argument  employs  an  a»aitined 
definition  of  the  word  "government"  to  define 
the  word.  This  process  cannot  advance  the 
tnvestigatian. 

3.  Counsel  ground  their  most  earnest  effort 
upon  the  decision  in  Sterling  v.  Regents,  110 
Mich.  369,  68  N.  W.  253,  34  p.  R.  A.  160.  It 
is  necessary  to  examine  this  ruling.  That 
case  was  decided  under  a  provision  of  the 
Constitution  of  Michigan  which,  so  far  as 
relevant,  is  as  follows: 

"Tbe  Board  of  Begents  shall  have  the  general 
supervision  of  tbe  university  and  tbe  direction 
and  control  of  all  expenditures  from  the  uni- 
versity interest  fund." 

An  associated  provision  required,  in  effect, 
that  the  Interest  on  certain  funds  should  be 
"inviolably  appropriated  and  annually  ap- 
plied" to  the  maintenance  of  the  university. 
At  the  time  these  constitutional  provisions 
were  adopted  In  Michigan  this  interest  was 
the  university's  sole  source  of  support.  In 
1895  the  Michigan  Legislature  passed  an  act, 
the  purposes  of  which  were  to  dlsestabUsh, 
MM  of  the  departments  at  Ann  Arbor,  the 


location  of  tbe  university,  and  establish  a 
like  department  at  Detroit.  This  act  was 
attacked  as  unconstitutional,  and  the  Sti- 
preme  Court  of  Michigan  held  it  invalid  on 
the  grounds:  (1)  That  the  history  of  tbe 
times,  the  constitutional  debates,  and  reports 
of  certain  investigating  committees  Indicat- 
ed the  framers  of  the  Constitution  Intended 
to  exclude  the  Legislature  from  all  power 
over  the  university;  (2)  that  for  46  years 
the  quoted  constitutional  provision  had  been 
so  acted  upon  and  construed;  (S)  that  in  a 
previous  case  (Weinberg  v.  Begents,  97  Mich. 
246,  56  N.  W.  606,  two  of  five  judges  dissent- 
ing), involving  the  liability  of  the  Board  of 
Begents  for  falling  to  require  bond  of  build- 
ing contractors  as  provided  by  statute,  the 
same  court  had  held  the  Board  of  Begents 
a  separate  constitutional  body,  and  declared 
that  board  exempt  from  the  statute ;  (4)  that 
to  uphold  the  act  in  question  would  nullity 
the  specific  control  over  funds  given  by  the 
Constitution  to  the  Board  of  Begents;  (5) 
that  the  constitutional  provision  specifically 
defined  the  powers  of  the  Board  of  Regents, 
and  that  such  specific  definition  excluded 
legislative  action  of  tbe  kind  attempted  in 
the  act  mentioned ;  and  (6)  that  the  Consti- 
tution defined  the  powers  of  tbe  Board  of 
Regents,  and  defined  those  of  no  other  con- 
stitutional corporation ;  that  general  pow- 
ers are  given  the  Board  of  Begents  without 
specific  restriction,  whUe  those  of  other 
boards  and  offices  created  by  the  same  Con- 
stitution are  restricted,  and  that  this  im- 
plies tbe  exclusion  of  such  restrictions  upon 
the  powers  of  tlie  Board  of  Begents,  in  ac- 
cordance, tbe  court  said,  with  the  rule — 
"that  where  a  general  power  over  one  subject 
is  conferred  upon  one  body  in  one  clause  of  an 
instrument,  without  any  restricting  or  qualify- 
ing language,  and  the  like  power  over  another 
subject  is  conferred  npon  another  body  in  an- 
other clause  of  the  same  instrument,  with  re- 
stricting or  qualifying  languaKe,  the  restrictions 
or  qimlificBtions  of  tne  second  clause  cannot  be 
read  into  the  first  clause.  On  the  contrary,  they 
must  be  excluded." 

[10,11]  (a)  Besort  to  the  history  of  the 
times,  constitutional  debates,  and  tbe  like 
is  justified  only  when  the  language  whose 
meaning  is  sought  remains  doubtful  after  it 
has  been  read  in  the  light  of  the  whole  In- 
strument of  which  it  is  a  part  Cooley's 
Const.'  Limitations  (7th  Ed.)  p.  100.  Even 
when  they  are  relevant  under  this  rule,  con- 
stitutional debates  are  not  the  most  trust- 
worthy aids,  since  these  in  no  wise  necessari- 
ly represent  the  views  of  the  majority  of  the 
convention,  and  less  certainly  reflect  those 
of  ttie  people  whose  votes  adopt  tbe  Consti- 
tution, but  who  did  not  hear  the  debates.  In 
this  case  we  have  before  us  but  a  fugitive 
sentence  or  two  uttered  in  the  constitutional 
convention,  the  report  of  the  debate  having 
been  practically  destroyed  by  fire  in  1911. 
What  Is  preserved  affords  no  basis  for  In- 
terpretation. Counsel  do  not  contend  to  the 
contrary,     Tbe   history   of   the   university 
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points  to  probable  reasons  for  taking  the  ap- 
pointment of  the  curators  ont  of  the  hands 
of  the  General  Assembly,  bnt  could  be  of  lit- 
tle or  no  aid  la  determining  the  meaning  of 
"^Ternment"  as  used  In  section  6,  art  11. 
That  history  Is  to  be  found  chiefly  In  certain 
acts  of  the  General  Assembly  prior  to  1875. 
None  of  these  arguments  could  be  available, 
however,  except  under  the  conditions  stated 
above. 

[12]  (b)  Practical  construction  is  to  be  re- 
sorted to  only  when  language  la  doubtful  in 
the  sense  stated  In  the  preceding  paragraph. 
What  practical  construction  there  has  been 
runs  somewhat  contrary  to  respondents'  con- 
tention. The  chapter  on  the  state  University 
discloses  a  number  of  acts  of  the  General  As- 
sembly purporting  to  affect  the  university. 
Two  of  these  were  designed  to  establish  de- 
partments or  chairs  in  the  university.  The 
board  of  curators  rendered  obedience  to 
those. 

(c)  We  have  no  previous  decision  in  this 
state  comparable  to  the  case  of  Weinberg  v. 
Begents,  supra,  upon  which  the  Supreme 
Court  of  Michigan  declared  it  might  have 
been  content  to  rest  its  Judgment.  Nor  does 
that  dedsion  advance  any  reason  for  the  con- 
dnaions  reached  which  are  not  included  in 
tbe  other  grounds  of  decisloa  in  Sterling  v. 
Regents. 

(d)  Our  Constitution  gives  the  board  of 
curators  no  specific  control  over  funds  unless 
sacb  power  is  given  by  vesting  in  the  board 
the  "government"  of  the  university.  This 
ooerely  returns  us  to  the  question  as  to  the 
meaning  of  that  word. 

(e)  The  same  thing  is  true  of  the  Michigan 
court's  ground  of  decision  (5),  since  the  defi- 
nition in  our  Ck>nstitutlon  of  the  powers  of 
the  board  of  curators  is  found  in  the  word 
"government"  used  in  section  6. 

(f>  With  respect  to  the  last  (6)  argument 
advanced  in  Sterling  v.  Regents,  it  is  to  be 
observed  it  is  based  upon  the  proposition  that 
the  Jllchlgan  Constitution  invested  the  board 
oi  regents  of  tbe  university  of  that  state 
with  general  powers.  The  argument,  there- 
fore, if  applied  here,  begins  by  taking  as 
true  the  only  thing  in  issue  in  the  case  be- 
fore us.  We  can  assume  that  was  well  enough 
under  the  facts  in  Sterling  v.  Regents,  but, 
obviously,  a  like  assumption  here  again  begs 
the  question  we  are  asked  to  decide.  Fur- 
ther, the  rule  quoted  from  the  Michigan  de- 
cision (6)  we  do  not  regard  as  unqualifiedly 
applicable  in  processes  of  constitutional  con- 
Btmctlon.  It  is  certainly  not  available  to 
expand  the  meaning  of  words  used  without 
appended  restrictions  and  introduce  Into  their 
meaning  something  new.  The  absence  of  ex- 
press restrlctious  upon  the  meaning  of  the 
word  "government"  adds  nothing  to  its  mean- 
ing which  we  are  Justifled  in  seizing  and  us- 
ing to  cut  down  the  General  Assembly's  leg- 
islative power  further  than  it  is  diminished, 


if  at  all,  by  the  use  ot  tbe  word  Itself  in  its 
natural  sense. 

Upon  the  question  presented  in  this  case, 
we  do  not,  for  the  reasons  given,  think  the 
decision  in  Sterling  v.  Regents,  supra,  is  au- 
thority one  way  or  the  other. 

[13]  4.  The  legislative  power,  subject  to 
the  limitations  contained  in  the  Constitution, 
is  vested  in  the  General  Assembly  of  the  state 
of  Missouri  The  General  Assembly  retains 
all  legislative  power  not  expressly  or  by  nec- 
essary implication  forbidden  it  by  the  Con- 
stitution. On  the  theory  that  certain  lan- 
guage whoUy  withdraws  from  the  field  of  the 
General  Assembly's  legislative  power  the  sub- 
ject-matter of  the  act  of  March  23,  1916,  we 
are  asked  to  hold  that  act  unconstitutional 
and  invalid.  With  respect  to  our  duty  in 
such  case  it  has  been  said: 

'The  judiciary  can  only  arrest  the  execution 
of  a  statute  when  it  conflicts  with  tbe  Constitu- 
tion. It  cannot  run  a  race  of  opinions  upon 
f)0int8  of  right,  reason,  and  expediency  with  the 
awmaking  power.  Any  legislative  act  wliich 
does  not  encroach  upon  the  powers  apportioned 
to  the  other  departments  of  the  government,  be- 
ing prima  fade  valid,  must  be  enforced,  unless 
reatrictions  can  be  pointed  out  in  the  Constitu- 
tion and  tbe  case  shown  to  come  within  them." 

Further: 

"When  the  fundamental  law  has  not  limited, 
either  in  terms  or  b^  necessary  implication,  the 
general  powers  conferred  upon  the  Legislature, 
we  cannot  declare  a  limitation  ander  the  notion 
of  having  discovered  something  in  the  spirit  of 
the  Constitution  which  is  not  even  mentioned 
in  the  instrument"  Cooley's  Const.  Limitations 
(7th  Ed.)  p.  236  et  seq. 

(a)  The  single  question  remaining  is  wheth- 
er, under  the  principle  stated,  the  vesting  of 
the  "government"  of  the  university  in  the 
board  of  curators  expressly  or  by  necessary 
Implication  limits  tbe  General  Assembly's 
legislative  power  to  such  an  extent  as  to  ren- 
der void  the  act  of  March  23,  1913.  Ob- 
viously section  5,  art.  11,  contains  no  ex- 
press limitation  upon  the  legislative  power 
of  tbe  General  Assembly,  in  tbe  sense  that 
it  includes  any  direct  problbltiou  directed 
against  that  body.  There  are  in  the  Consti- 
tution many  express  limitations  (article  4, 
S  43  et  seq.),  but  it  is  not  contended  any  of 
these  lend  support  to  respondents'  position. 
The  real  question,  therefore,  is  whether  tbe 
exclusion  of  legislative  authority  arises  by 
necessary  implication  from  the  word  "gov- 
ernment" as  employed  in  section  5,  art.  11. 
As  stated  in  the  beginning,  the  words  of  the 
(!!onstitutlon  must  be  given  their  natural  sig- 
nlflcation  in  tbe  connection  in  which  they  are 
used.  The  primary  meaning  of  "government," 
accordhug  to  the  Century  Dictionary  and 
Cyclopedia,  is: 

"Guidance;  direction;  regulation:  manage- 
ment :  control ;  as,  the  government  of  one's  con- 
duct'' 

Its  primary  meaning,  according  to  Web- 
ster's New  International  Dictionary  is: 

"Act  or  fact  of  goTeming;  exercise  ot  author- 
ity in  regulating  the  action  of  something;  con- 
trol;   direction;    rule;    regulation;    specif,    the 
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direction  of  the  affain  of  state ;  the  ruling  and 
administration  of  a  political  body." 

We  repeat  \rbat  bas  already  been  said; 
L  e.,  tbat  It  may  be  conceded  the  General  As- 
sembly cannot  disestablish  the  state  nnlver- 
sity  or  abolish  any  department  of  It  which 
was  in  existence  when  the  Constitution  was 
adopted  in  1875,  and  that  it  is  the  General 
Assembly's  duty,  under  conditions  fixed  by 
the  Constitution,  to  aid  and  maintain  the  uni- 
versity and  the  departments  mentioned. 
These  things  do  not  affect  the  question  be- 
fore us.  The  act  of  March  23,  1915,  does 
not,  as  pointed  out  above,  conflict  with  such 
a  construction  of  the  Constitution,  or  pur- 
port to  worlc  disestablishment  of  anything. 
In  fact.  Its  aim  is  plainly  the  contrary;  1.  e., 
to  add  to  the  university  a  certain  depart- 
ment or  courses  of  study,  not  to  subtract 
therefrom.  This  Is  the  thing,  therefore, 
counsel  contend  is  forbidden  by  necessary 
implication  arising  out  of  the  word  "govern- 
ment" The  natural  signification  of  the  word 
Is  as  the  dictionaries  quoted  give  it  Now 
"exercise  of  authority  In  regulating  some- 
thing," "guidance,"  "direction,"  "regulation," 
"control,"  all  imply  the  existence  of  some- 
thing subject  to  such  guidance  and  regula- 
tion. They  do  not  contain  the  idea  of  cre- 
ation, origination,  or  the  like,  in  whole  or  In 
part  The  vesting  of  the  powers  of  govern- 
ment In  the  legislative,  executive,  and  Judi- 
cial departments  implies  no  attempt  to  vest 
la  either  magistracy  any  power  to  add  to  the 
state  Itself.  What  reason  can  be  given  for 
attributing  to  "government"  a  different 
meaning  when  used  with  respect  to  the  pow- 
ers of  the  board  of  curators?  If  the  word 
vests  no  power  to  create  or  originate  deimrt- 
ments  In  the  board  of  curators,  it  is  manifest 
it  gives  rise  to  no  Implication  excluding  such 
powers  from  the  field  of  the  General  Assem- 
bly's authority,  and  we  cannot  strike  down 
the  act  of  March  23,  1915,  on  the  theory  that 
the  Constitution  commits  to  the  board  of  cu- 
rators alone  the  power  of  building  as  well 
as  governing  a  university.  The  constitution- 
al powers  of  the  board  consist  of  those  which 
"government"  includes — no  more  and  no  less. 
Except  as  to  those  the  General  Assembly  Is 
free  to  act  while  the  powers  conferred  are 
beyond  the  General  Assembly's  reach.  Be- 
fore, however,  we  hold  the  General  Assembly 
powerless  to  enact  particular  legislation,  he 
who  asserts  such  lack  of  power  carries  the 
burden  of  making  bis  position  clear  beyond  a 
reasonable  doubt  We  do  not  think  tbat  has 
been  done  in  this  case.  Certainly  no  implica- 
tion excluding  the  General  Assembly's  power 
to  legislate  upon  subjects  of  one  character 
can  necessarily  arise  from  the  fact  tbat  au- 
thority over  subjects  of  a  different  character 
is  Invested  In  the  Ixmrd  of  curators. 

(b)  There  Is  also  in  the  Constitution  Itself 
another  provision  which  supports  the  conclu- 
sion stated.  Under  the  head  of  "Limitations 
on  Legislattve  Power"  It  is  provided  tbat: 


"All  revenue  collected  and  moneys  received  by 
the  state  from  any  source  whatsoever  shall  ko 
into  the  treasury,  and  the  General  Assembly 
shall  have  no  power  to  divert  the  same,  or  to 
permit  m<Hiey  to  be  drawn  from  the  treasury, 
except  in  pursuance  of  regular  appropriations 
made  by  law." 

Neither  at  the  time  of  the  adoption  of  the 
Constitution  In  1875  nor  since  has  the  state 
university  had  any  income.  Independent  of 
appropriations  by  the  €r«jeral  Assembly, 
which  bore  any  considerable  ratio  to  the 
sums  necessary  for  its  maintenance.  It  must 
have  been  apparent  to  the  f  ramers  of  the  Con- 
stitution that  if  the  people  adopted  tbe  Con- 
stitution, the  university's  development  and 
growth,  so  far  as  money  was  required  there- 
for, would  depend  upon  appropriations  from 
the  state  treasury.  That  these  appropria- 
tions would  be  under  tbe  absolute  control  of 
tbe  General  Assembly  the  framers  of  the 
Constitution  expressly  provided.  Nor  did 
they  Include  in  that  instrument  any  com- 
mand or  recommendation  that  tbe  Legisla- 
ture should  appropriate  anything  for  de- 
partments in  addition  to  those  already  es- 
tablished In  1875.  Having  thus  necessarily 
left  in  the  General  Assembly  the  complete 
control  of  the  funds  available  and  necessary 
for  the  development  of  the  university,  it  is 
hardly  reasonable  to  give  to  the  language  of 
section  6,  art.  11,  a  meaning  which  can  be 
given  no  actual  force  and  eETect,  so  far  as 
concerns  the  establishment  of  new  depart- 
ments and  courses  of  study,  unless  tbat  force 
and  effect  are  given  by  the  General  Assembly 
through  appropriations  for  those  purposes. 
We  assume  It  was  intended  the  university 
should  -grow.  It  is  hardly  concJelvable  that 
section  5,  art  11,  was  framed  for  the  futile 
purpose  of  attempting  to  deny  to  tbe  General 
Assembly  a  power  which  tbe  provision  as  to 
appropriations  thus  indirectly,  but  most  ef- 
fectually, vests  in  the  General  Assembly  be- 
yond all  question,  no  matter  what  construc- 
tion Is  placed  upon  section  5,  art  11.  Of 
course,  there  is  nothing  in  the  suggestion 
tbat  tbe  proceeds  of  the  collateral  Inheritance 
tax  become  In  any  sense  tbe  property  of  tbe 
university,  any  more  than  any  other  tax 
paid  Into  tbe  treasury,  until  it  is  appropri- 
ated to  tbe  university  by  the  General  As- 
sembly. Nor  do  we  understand  counsel  to 
press  the  suggestion  to  any  such  extent 
This  fund,  therefore,  is  also  under  legislative 
control,  and  Is  not  available  as  the  basis  of 
an  answer  to  what  is  said  in  tills  paragraph. 
Nor  was  any  such  tax  levied  in  1875.  Tbe 
Constitution  Itself  thus  furnishes  another 
reason  for  a  refusal  to  agree  to  respondents' 
construction  of  section  5,  art  11. 

(c)  Again,  if  extrinsic  matter  could  be  said 
to  be  pertinent,  tbe  act  establishing  the  uni- 
versity la  perhaps  more  relevant  to  the  ques- 
tion before  us  than  Is  anything  else.  Tbe 
first  section  of  the  act  of  February  11,  1839 
(Laws  1838-^,  |  1,  p.  176),  which  gave  or- 
igin to  tbe  ujiiversity  reads  thus: 
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"A  oniTersity  U  heowby  Instituted  In  this 
atate,  the  government  whereof  shall  be  Tested 
in  a  board  of  cnrators." 

This  section  bas  never  been  amended. 
Section  11096,  R.  S.  1909.  It  was  in  that 
Identical  form  when  the  Constitution  of  1875 
was  framed  and  adopted.  Certainly,  If  It  is 
In  omfilct  with  section  5,  art  11,  of  the  Con- 
stltntion  It  is  to  that  extent  Invalid.  In  its 
language  it  is  not  so,  however.  The  word 
"government"  is  the  key  to  Its  meaning  just 
as  It  Is  to  the  meaning  of  the  sentence  of  the 
Constitution  under  discussion.  We  do  not 
understand  respondents  to  contend  that  the 
word  "government"  as  used  In  the  statute  re- 
ferred to  has  any  other  or  different  meaning 
from  that  which  It  has  in  section  6,  art. 
11.  If  the  word  is  employed  In  the  Constitu- 
tion In  the  same  sense  as  in  the  statute.  It  is, 
if  there  could  be  any  excuse  for  resorting  to 
extraneous  matter  in  Interpreting  the  consti- 
tutional provision,  the  nearest  at  hand,  the 
most  apposite,  the  most  natural  aid  available 
In  the  circumstances. 

[14,15]  MVhat  did  the  word  "government" 
mean  used  In  relation  to  the  subject  and 
standing  in  the  statutes  of  the  state  for  87 
years  before  the  Constitution  of  1875  was 
adopted?  To  say  the  General  Assembly  by 
tliat  language  intended  to  divest  Itself  of 
power  to  legislate  respecting  the  university 
would  be  unreasonable.  Such  an  Intent 
^Bvould  have  met  Insuperable  constitutional 
obstacles.  No  General  Assembly  could,  by 
mere  enactment,  cut  down  the  legislative 
power  of  any  of  its  successors.  So  to  con- 
strue the  act  of  1830  and  later  re-enactments 
of  the  same  thing  Is  to  convict  the  General 
Assembly  ofi  a  course  so  foolish  and  ridicu- 
lous as  to  render  its  action  absurd.  No  court 
would  have  put  such  a  construction  upon  the 
act  had  its  meaning  been  drawn  In  question. 
Such  absurdities  are  never  attributed  to  Leg- 
islatures unless  there  is  left  no  rational 
means  of  esc&pe.  Such  being  the  case  and 
the  Constitution  having  borrowed  the  very 
words  of  the  statute  upon  the  subject,  it  is 
not  far-fetched  to  ofTer  the  statute  as  cor- 
roboration of  the  conclusion  already  stated 
as  to  the  meaning  of  the  word  employed  In 
the  Constitution.  It  is  no  answer  to  this  to 
Bay  the  statute  was  and  is  merely  a  statute 
and  subject  to  change  by  the  Legislature. 
That  Is  true.  But  that  does  not  Justify  a 
oonstmction  of  the  statute  which  transforms 
tt  into  a  rank  absurdity  when  there  is  a  rea- 
wmable,  natural,  and  simple  Interpretation 
at  band. 

As  already  stated,  otber  arguments  are  ad- 
vanced In  the  briefs,  but,  as  already  pointed 
out,  they  are  logically  included  within  those 
specifically  considered.  The  alternative  writ 
i»  made  absolute.  All  concur  except  BOND 
and  FABIS,  JJ.,  not  sitting,  and  WOODSON, 
C.  }.,  absent 


STATE  V.   BURGESS.     (No.   19364.) 

(Supreme  Court  of  Missouri,  Division  Na  2. 
July  6,  1916.) 

1.  Embezzlement    «=»1— Statxjtobt    Pbovi- 

8I0NS. 

By  direct  provision  of  Rev.  St  1909,  t 
4552,  two  distinct  classes  of  offenses  are  creat- 
ed, namely,  the  offense  of  actual  embezzlement 
or  conversion  and  the  offense  of  making  away 
with  and  secreting  property  with  the  intent 
to  embezzle  or  convert 

[Ed.  Note. — For  other  cases,  see  Embezzle' 
ment  Cent  Dig.  {  1;  Dec.  Dig.  «=>1.] 

2.  EUBEZZLEMSNI      ®=927— IHDICTUKNT     AND 

iNFOBMATtoN— Intent. 
Under  such  statute,  denouncing  the  offense 
of  actual  embezzlement  or  conversion,  it  is  un- 
necessary, in  order  to  charge  an  offense,  to  al- 
lege more  than  actual  embezzlement  and  con- 
version of  the  property ;  no  specific  intent  being 
coupled  with  the  forbidden  act 

[Ed.  Note, — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  t  40;  Dec.  Dig.  «=927.] 

8.   EUBEZZUEMENT     ®»27  •— INDIOTICENT     AND 

Infobmation — iNTsirr. 
To  charge  the  offense  of  making  away  with 
and  secreting  property  "with  intent  to  embezzle 
or  convert"  the  intent  to  embezzle  and  convert 
must  be  alleged  by  appropriate  words. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  §  40;  Dec.  Dig.  «=s>27.] 

4.  Embkzzueuknt    ®=>27  —  Indicthknt    and 
iNFOBMAnoN— Intent. 

It  is  immaterial  whether  the  words  "feloni- 
ous" or  "fraudulent"  are  used  to  charge  intent 
in  making  away  with  and  secreting  property, 
provided  apt  synonyms  and  words  of  equivalent 
meaning  are  employed. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  f  40;  Dec.  Dig.  «=s>27.] 

5.  Embezzlement   €=>27  —  Indictment   and 
Infobmation—Intknt— "Embezzle." 

An  information,  charging  that  accused,  as 
bailee  of  money,  &audulently  and  feloniously 
made  way  with  and  secreted,  "with  intent  to 
embezzle  and  convert"  sufficiently  charges 
criminal  intent  in  view  of  Rev.  St  1909,  S 
8057,  which  directs  the  courts  to  give  to  words 
and  phrases  their  plain  or  ordinary  and  usual 
sense,  and  to  give  technical  phrases,  having  pe- 
culiar and  appropriate  meaning  in  law,  a  mean- 
ing according  to  their  technical  import,  although 
the  intent  is  not  described  as  fraudulent  or  fe- 
lonious, since  the  term  "embezzle"  is  a  techni- 
cal word  in  law,  meaning  to  fraudulently  appro- 
priate to  one's  own  use  or  benefit  property  or 
money  intrusted  by  another. 

[Efd.  Note. — For  other  cases,  see  Embezzle- 
ment Cent.  Dig.  J  40;  Dec.  Dig.  ®=27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Embezzle.] 

6.  Embezzlement  ®=9l— Natcbk  of  Offense. 

The  crime  of  embezzlement  is  wholly  statu- 
tory, and  a  sort  of  statutory  larceny  commit- 
ted by  persons  who  have  lawfully  secured  pos- 
session of  property  and  who  afterwards  crim- 
inally appropriate  the  same  to  their  own  use. 
[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  i  1;  Dec.  Dig.  i8=>l.] 

7.  EJmbezzlemknt  <S=>48(4)— Tbial— Instbuo- 
tions. 

Where  defendant,  under  Rev.  St.  1909,  ^ 
4552,  as  to  emliezzlement^  was  charged  with  the 
doing  of  certain  acts  with  intent  to  embezzle, 
it  was  error  to  submit  to  the  jury  the  question 
of  his  guilt  of  the  offense  of  actual  conversion 
and  embezzlement  telling  the  jury  that  if  they 
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foand    defendant   iniHty  ot   sach   crime,   they 
should  find  him  gailty  of  larceny. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  i  72 ;  Dec.  Dig.  <S=»48(4).] 

8.  Indicthent  and   Infobvation  «=>171  — 
Conviction  or  OraxHSB  Chasged. 

A  person  cannot  be  brought  into  court  to 
answer  one  charge  and  be  convicted  upon  an 
entirely  different  one,  under  the  Bill  of  Rights, 
entitling  a  person  to  lie  informed  of  the  nature 
and  cause  of  the  accusation  against  him. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  <S36,  537,  549; 
Dec.  Dig.  <8=>171.] 

9.  Embezzlement    €=>49 — Vebdict— Offense 
Chabgei>— Labcent. 

Under  Kev.  St.  1909,  §$  4562,  4901,  provid- 
ing, respectively,  that  for  embezzlement  or  acts 
done  with  the  intent  of  embezzlement  the  ac- 
cused "shall  on  conviction  be  adjudged  guilty 
of  larceny"  and  punished  as  for  larceny,  and 
that  if  upon  the  trial  of  a  person  indicted  for 
embezzlement  it  is  proved  that  he  is  guilty  of 
larceny,  he  shall  be  found  not  guilty  of  embez- 
zlement, but  guilty  of  larceny,  and  if  upon  the 
trial  of  a  person  indicted  for  larceny  it  is  proved 
that  he  is  guilty  of  embezzlement,  he  shall  be 
found  not  guilty  of  larceny,  bnt  guilty  of  em- 
bezzlement, the  jury,  in  prosecutions  for  embez- 
zlement under  section  4552,  should  not  find  the 
defendant  guilty  of  larceny  when  in  fact  he  is 
guilty  of  embezzlement,  but  should  find  him 
guilty  of  embezzlement,  and  then  upon  such 
verdict  the  court  should  adjudge  him  guilty  of 
larceny. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  {  76;   Dec  Dig.  <8=»49.] 

10.  Obihinai.  Law  «=>200(3)— Fobmeb  Jeop- 
abdt— embezzi.suent. 

That  accused,  a  physician,  had  t)een  prose- 
cuted and  found  guilty  of  securing  $300  from 
prosecutrix,  his  patient,  with  intent  to  embez- 
zle, did  not  support  the  ^lea  of  former  jeop- 
ardy on  a  later  prosecution  for  so  securing 
$450  from  her. 

[E'd.  Note. — Fon  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  396;  Dec.  Dig.  ®=200(3).] 

11.  Embezzlement      ®=>44(6)  —  Evidence  — 
sufficibnct. 

In  embezzlement  trial,  evidence  that  accus- 
ed, a  physician,  secured  from  prosecutrix,  his 
patient,  $450  to  be  deposited  in  an  investment 
concern  to  draw  10  per  cent,  interest,  and  se- 
cured therefor  a  receipt,  purporting  to  be  a 
certificate  of  deposit,  executed  by  a  ncmezistent 
concern,  and  that  he  refused  to  give  any  infor- 
mation concerning  these  matters  or  to  return 
the  money,  held  sufficient  to  support  a  verdict 
of  guilty. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  $  70;  Dec.  Dig.  «=44(6).] 

Api)eal  from  Circuit  Court  Pemiscot  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

W.  J.  Burgess  was  found  guilty  of  larceny 
and  appeals.    Reversed  and  remanded. 

On  the  Stta  day  of  June,  1915,  tbe  prose- 
cuting attorney  of  Pemiscot  county.  Mo., 
filed  in  the  circuit  court  of  that  county  a  duly 
verified  information,  charging  that  the  de- 
fendant fraudulently  and  feloniously  made 
away  with  and  secreted  certain  property  of 
one  S.  G.  Hayden,  with  Intent  to  embezzle 
and  convert  same  to  his  own  use.  Upon  trial 
he  was  found  "guilty  of  larceny  as  charged 
In  the  Information,"  and  his  punishment  as- 
sessed at  imprisonment  In  the  penitentiary 


for  a  term  of  three  yeflrs.  On  fhe  part  of 
the  state  the  evidence  tends  to  prove  that 
in  December,  1912,  and  in  accordance  with 
defendant's  request  that  she  permit  him  to 
handle  her  money  for  her,  the  prosecutrix, 
Mrs.  Susan  Hayden,  delivered  to  defendant 
the  sum  of  $450,  to  be  by  him  deposited  for 
her  in  an  alleged  institution  which  he  rep- 
resented existed,  and  which  he  stated  would 
pay  her  interest  at  the  rate  of  10  per  cent, 
per  annum,  that  defendant  had  been  the 
prosecutrix's  physician  for  about  six  years, 
and  that  he  represented  that  be  would  send 
the  money  to  St  Louis  to  be  invested  in  the 
concern  in  which  he  had  invested  his  money, 
and  that  same  could  be  withdrawn  at  the 
pleasure  of  the  prosecutrix.  The  name  of 
the  alleged  institution  was  not  given,  the  de- 
fendant representing,  however,  that  it  was  "a 
state  affair"  and  perfectly  safe,  but  of  such 
a  private  nature  that  it  was  not  allowed  to 
give  out  much  Information.  Some  time  after 
delivery  of  the  money  to  defendant  he  told 
prosecutrix  that  a  receipt  therefor  had  been 
received  by  him.  Later,  It  appeared  that  the 
alleged  receipt  purported  to  be  a  certificate 
of  deposit,  dated  at  St  Louis,  Mo.,  December 
28th,  and  certifying  ttiat  Susan  Hayden  had 
deposited  with  the  Trlmutual  Association  ot 
St.  Louis,  Mo.,  $450,  same  appearing  to  be 
Signed  by  F.  A.  Wright  and  James  D.  Olvens, 
president;  and  on  the  back  of  which  was 
the  following  indorsement: 

"This  certificate  is  guaranteed  for  full  face 
value  by  me  or  my  estate.  W.  J.  Burgess, 
M.  D." 

UntllJnne  15th  the  defehdant  himself  paid 
to  Mrs.  Hayden  the  Interest  on  this  sum,  she 
denying  that  the  Trlmutual  Association  had 
ever  sent  her  a  check  or  made  payment  to 
her  for  interest  Demand  was  made  for  the 
principal  sum  upon  defendant  bnt  he  refused 
to  comply.  J.  S.  Oossum,  as  attorney  for 
Mrs.  Hayden,  made  a  trip  to  St  Louis  in  an 
effort  to  secure  information  concerning  the 
Trlmutual  Association,  or  Given6  and  Wright, 
whose  signatures  purported  to  be  on  the  al- 
leged certificate  of  deposit  He,  with  the  aid 
of  an  assistant  circuit  attorney  of  St  Louis, 
examined  the  city  directory  and  inquired  at 
the  Mercantile  Trust  Company,  and  the  Dua 
and  Bradstreet  reporting  agendes,  but  no  In- 
formation of  the  association  or  of  Glvens  or 
Wright  could  be  obtained.  The  defendant 
also  refused  to  give  to  Mr.  Gossum  any  la- 
formation  relating  to  these  matters.  The 
state  offered  some  evidence  for  the  purpose 
of  showing  that  the  purported  certificate  of 
deposit  wliich  was  delivered  to  Mrs.  Hayden 
was  prepared  at  the  defendant's  Instance  and 
in  his  office.  The  evidence  also  discloses 
that  at  a  different  time  the  defendant  secnr> 
ed  two  other  sums  of  money  from  the  proa- 
ecutrlx,  one  amounting  to  $300,  delivered  to 
him  in  March,  1913,  and  for  this  transaction 
the  defendant  was  also  prosecuted  and  tried 
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at  another  time  and  found  gnllty.  It  was 
upon  this  blowing  that  defendant  based  his 
claim  to  a  discharge  becanse  of  former  Jeop- 
ardy. The  defendant  offered  a  number  of 
witnesses  who  testified  to  his  good  reputa- 
tion. 

Ward  &  Collins,  of  CamthersTlIIe,  for  ap- 
pellant. John  T.  Barker,  Atty.  Gen.  (Ken- 
neth G.  Sears,  Asst  Atty.  Qen.,  of  counsel), 
for  the  State. 

REVSnXB,  J.  (after  stating  the  facts  as 
above).  I.  It  is  strenuously  Insisted  that  the 
Information  In  this  case  is  Insufficient,  In 
that  It  does  not  specifically  charge  that  the 
secreting  and  making  away  with  the  prop- 
erty was  done  with  a  felonious  or  otherwise 
fraudulent  Intent  The  Information,  omit- 
ting formal  parts,  Is  as  follows: 

"One  W.  J.  BurgcsB  became  and  was  the 
bailee  of  $450,  good  and  lawful  money  of  the 
L'nited  States,  the  personal  property  of  Mrs.  S. 
G.  Hnyden,  then  and  there  being  and  of  the  val- 
ue of  $450,  which  said  money  was  delivered  to 
the  Bald  W.  J.  Burgess  as  bailee  for  depositing 
to  the  credit  of  the  said  S.  G.  Hayden,  and  be- 
ing so  the  t>ailee  thereof,  the  said  W.  J.  Bur- 
cess  the  said  money  did  then  and  there  fraudu- 
lently and  feloniously  make  way  with  and  se- 
crete, with  intent  to  embezzle  and  convert  same 
to  his  own  use;  and  so  the  said  W.  J.  Bur- 
gess the  said  $160  in  manner  and  form  afore- 
said feloniously  did  steal,  take,  and  carry 
away.    •    •    •» 

It  will  be  obBerved  that  the  act  of  making 
away  with  and  secreting  Is  charged  to  have 
been  fraudulently  and  feloniously  done,  but 
nowhere  la  It  alleged  that  In  so  doing  the 
defendant  acted  with  a  fraudulent  or  feloni- 
ous Intent  to  embezsle  and  ooavert,  or  with 
the  intent  to  fraudulently  and  feloniously 
onbeszle  and  convert  The  Information  la 
bottomed  on  the  second  subdivision  of  sec- 
tion 45S2,  B.  &  180»,  which  section  Is  as  fol- 
lows: 

"If  any  carrier,  bailee  or  other  person  shall 
embezsle  or  convert  to  his  own  use,  or  make 
way  with  or  secrete,  with  intent  to  embezzle  or 
to  convert  to  his  own  use,  any  money,  goods, 
rights  in  action,  property  or  valuable  security 
or  other  effects  which  shall  have  been  delivered 
to  him,  or  shall  have  come  into  his  possessifm 
or  under  bis  care  as  such  bailee,  although  be 
shall  not  break  any  trunk,  package,  box  or 
other  thing  in  which  he  received  them,  he  shall, 
on  conviction,  be  adjudged  guilty  of  larceny, 
and  punished  in  the  manner  prescribed  by  law 
for  stealing  property  of  the  nature  or  value  of 
the  articles  so  embezzled,  taken  or  secreted." 

[1-4]  As  heretofore  held  by  this  court 
(State  T.  Lentz,  184  Mo.  223,  83  S.  W.  970; 
State  v.  Larew,  191  Mo.  182,  89  S.  W.  1031), 
this  statute  creates  two  distinct  classes  of 
offenses:  (1)  The  offense  of  actual  embezzle- 
ment or  conversion;  and  (2)  the  offense  of 
making  away  with  and  secreting  property 
with  the  Intent  to  embezzle  or  convert  Un- 
der the  first  subdivision  it  Is  unnecessary,  In 
order  to  charge  an  offense,  to  allege  more 
than  the  actual  embezzlement  and  conversion 
of  the  property,  no  specific  Intent  being  cou- 
Ided  with  the  forbidden  act    Under  the  sec- 


ond subdivision  It  is  necessary,  however,  to 
allege  that  the  prohibited  act,  that  is,  the 
making  away  with  and  secreting,  was  done 
with  the  specific  intent  expressed  In  the  stat- 
ute. Oases  supra.  There  can  be  no  doubt 
that.  In  order  to  sufficiently  charge  an  of- 
fense under  the  second  subdivision,  the  In- 
tent to  embezBle  and  convert  must  be  alleged, 
and,  to  charge  such  an  Intent,  It  is  necessary 
to  use  such  words  as  will  show  a  felonious 
or  other  fraudulent  Intent  to  deprive  the 
owner  of  his  property  and  to  appropriate  the 
same  to  the  use  of  the  defendant  For  tids 
pnri)08e,  however,  it  is  immaterial  whether 
the  words  "felonious"  or  "fraudulent"  are 
used,  provided  apt  synonyms  and  words  of 
equivalent  meaning  are  employed.  State  v< 
Rader,  262  Mo.  loa  dt  184, 171  S.  W.  46,  and 
cases  cited. 

[6]  The  question  then  becomes  whether  the 
phrase  "with  Intent  to  embezzle  and  convert" 
sufficiently  charge  such  a  criminal  intent 
As  heretofore  pointed  out  In  State  v.  Pate, 
188  S.  W.  188  (not  yet  officially  reported), 
the  term  "conveit,"  when  used  alone,  does 
not  neoessarily  Imply  snch  a  criminal  Intent, 
and  its  use  without  other  qualifying  words  is 
insufficient  to  charge  the  fraudulent  Intent 
essential  to  the  charge  of  embezzlement  or 
fraudulent  conversion.  In  that  case  it  was 
pointed  out  that  the  term  "convert"  Is  not 
synonymous  with  "embezzle,"  and  that  In  or- 
der to  make  it  so,  such  qualifying  terms  as 
"felonious"  or  "fraudulent"  or  others  of  sim- 
ilar import,  must  be  used. 

With  the  term  "embezzle,"  however,  we 
are  of  a  different  opinion.  Section  8057,  R. 
S.  1909,  directs  us  to  give  to  words  and 
phrases  their  plain  or  ordinary  and  usual 
sense,  and  with  technical  phrases  having  a 
peculiar  and  appropriate  meaning  in  law  to 
give  meaning  according  to  their  technical  Im- 
port The  term  "embezzle"  Is  a  technical 
word,  having  a  legal  signification,  and  is  de- 
fined as  follows: 

"The  fraudulent  appropriation  to  his  own  use 
or  beneftt  of  property  or  money  intrusted  to  him 
by  another."  Black's  Law  Diet  p.  418,  and 
cases  cited. 

"Elmbezzlement  is  a  fraudulent  appropriation 
of  another's  property  by  a  person  to  whom  It 
lias  been  intrusted  or  into  whose  bands  it  has 
lawfully  come.  It  differs  from  larceny  In  that 
the  original  taking  of  the  property  was  lawful 
or  with  the  consent  of  the  owner,  while  in 
larceny  the  felonious  intent  must  have  existed 
at  the  time  of  the  taking."  15  Cyc.  488,  and 
cases  cited. 

"Embezzlement  is  an  intentional  and  fraudu- 
lent appropriation  of  the  goods  of  another  by 
a  person  intrusted  with  the  property  of  the 
same."  Wharton's  Crim.  Law  (llth  Ed.)  vol. 
2,  p.  467,  and  cases  cited. 

See,  also,  numerous  cases  cited  In  volume 
S,  pp.  2350  to  2358,  and  volume  2  (2d  Ser.) 
PPl  244  to  253,  Words  and  Phrases,  wherein 
the  term  Is  uniformly  defined  as  Importing 
an  appropriation  or  conversion  wltl)  a  fraud- 
ulent and  criminal  Intent  The  subject  Is  not 
a  new  one  to  this  court,  because  In  the  case 
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ot  Hanna  t.  Ids.  Co.,  241  Mo.  loc.  dt  401, 
145  S.  W.  412,  418,  this  court  said: 

"Embezzlement  is  the  fraudulent  and  feloni- 
ous appropriation  of  another's  property  by  a 
person  to  whom  it  has  been  intrusted  or  into 
whose  hands  it  has  lawfully  come.  State  t. 
Casey,  207  Mo.  loc.  clt  11,  105  S.  W.  645,  123 
Am.  St  Rep.  367,  13  Ann.  Cas.  878. 

(1}  At  common-law  the  crime  of  embezzle- 
ment did  not  exist,  it  being  regarded  merely 
as  a  breach  of  trust  or  duty.  The  same  Is 
wholly  statutory,  and  a  sort  of  a  statutory 
larceny  committed  by  persons  who  hare  law- 
fully secured  possession  of  the  property,  and 
who  afterwards  criminally  appropriate  the 
■tame  to  their  own  use. 

The  act  not  being  a  crime  at  common  law, 
and  having  no  criminal  signlflcation  there- 
under, we  are  not  hampered  In  giving  it  its 
proper  technical  meaning  as  we  are  with 
terms  and  offenses  of  common-law  meaning, 
as,  for  Instance,  the  case  ot  larceny,  with 
which  this  court  was  dealing  In  State  v.  Ra- 
der,  262  Mo.  117,  171  S.  W.  46.  This  distinc- 
tion has  heretofore  been  pointed  out  by  this 
court  in  State  v.  Baker,  264  Mo.  339,  loc.  dt 
3S4,  175  S.  W.  64,  68,  wherein  the  court  said: 

"While  instruction  1  mentioned  above  does 
not  contain  the  word  feloniously,'  nor  does  it 
by  any  circumlocution  define  this  term,  yet  nei- 
ther does  the  statute  which  makes  the  stealing 
of .  domestic  fowls  a  felony,  use  the  word  'f e- 
l<ni!ously.'  This  case  therefore  is  dearbr  di*- 
tineuisbable  from  the  case  of  State  v.  Rader, 
262  Mo.  117  [171  S.  W.  461,  wherein  out  of  def- 
erence to  the  definition  of  the  ordinary  crime 
of  grand  larceny  as  the  Legislature  has  or- 
dained it  the  writer  said  that  an  instruction 
under  the  provisions  of  section  4535  ought  ei- 
ther to  contain  the  word  'feloniously,'  or  define 
it  with  reference  to  the  intent  of  the  taking." 

To  the  instant  subject  we  can  appropriate- 
ly apply  the  words  of  Walker,  J.,  in  his  sepa- 
rate opinion  in  State  v.  Rader,  supra: 

"The  use  of  the  omitted  words  of  which  com- 
plaint is  made  is  not  only  redundant,  but  tau- 
tological." 

They  would  add  nothing  whatever  to  the 
clearness  or  force  of  the  charge,  but,  to  the 
contrary,  would  seem,  when  analyzed,  rather 
to  confuse.  It  would  be  the  equivalent  of 
charging  that  the  defendant  converted  with 
a  feloniously  felonious,  or  fraudulently 
fraudulent,  intent  We  are  not  disposed  to 
give  countenance  to  such  a  doctrine,  and,  in 
our  opinion,  the  allegation  that  he  did  the 
prohibited  act  with  the  Intent  to  embezzle 
was  a  suffldent  charge  of  a  felonious  or  oth- 
erwise fraudulent  intent 

We  are  not  unmindful  that  this  court  in 
State  V.  Schilb,  159  Mo.  130,  60  S.  W.  82,  re- 
versed a  Judgment  because  the  court  failed 
in  its  instruction  to  spedflcally  require  the 
Jury  to  find  that  the  conversion  vcas  accom- 
panied by  a  felonious  or  fraudulent  intent, 
and  notwithstanding  that  the  instruction 
used  the  words  "embezzle"  and  "convert." 
In  that  case,  however,  the  phase  which  is  de- 
dsive  with  us  was  not  considered  or  discuss- 
ed, the  court  merely  holding,  upon  the 
strength  of  t|ie  case  of  State  v.  Ounnlngham, 


154  Mo.  178,  66  S.  W.  282,  that  such  an  in- 
tent must  be  found  by  the  Jury  before  a  con- 
viction could  be  bad. 

In  the  case  of  State  v.  Cunningham,  supra, 
the  instruction  did  not  use  the  term  "em- 
bezzle," but  merely  the  word  "convert,"  and 
in  our  opinion  it  was  correctly  decided. 

In  State  v.  Obuchon,  159  Mo.  256,  60  S.  W. 
85,  the  court  likewise  criticized  an  instruc- 
tion whch  omitted  spedfic  reference  to  a 
felonious  or  fraudulent  intent  Our  views 
are  that  in  tUs  case  the  instruction  used 
terms  which  clearly  required  a  finding  of 
fraudulent  intent,  and  that  the  same  did  not 
merit  the  critldsm  directed  against  It  To 
the  extent  that  these  two  cases  are  In  con- 
flict with  our  present  holding  they  should  be, 
and  are,  overruled. 

[7,  t]  II.  The  Judgment  in  this  case,  how- 
ever, must  be  reversed  and  the  cause  re- 
manded for  other  reasons.  The  record  pre- 
sents a  most  peculiar  and  remarkable  con- 
dition. Defendant  was  charged  with  the 
doing  of  certain  acts  with  intent  to  em- 
bezzle, and  was  tried  for  actual  embezzle- 
ment, and  by  the  Jury  found  guilty  of  lar- 
ceny, there  being  no  submission  of  the  offense 
charged,  and  no  finding  thereon  by  the  Jury. 

For  reasons  which  we  cannot  understand, 
the  court  did  not  instruct  upon  the  offense 
charged,  but  instructed  on  another,  to  wit, 
actual  conversion  and  embezzlement  and  told 
the  Jury  that  if  they  found  that  the  defend- 
ant had  actually  embezzled  and  converted 
the  property,  they  should  find  him  guilty  of 
larceny.  The  offense  charged  in  the  informa- 
tion, and  the  one  submitted  to  the  Jury,  are 
entirely  separate  and  distinct,  as  heretofore 
pointed  out  The  information  does  not 
charge  that  be  embezzled  and  converted  the 
property,  but  merely  that  be  did  other  things 
with  the  intent  to  so  embezzle  and  convert 
The  Bill  ot  Rights  entitles  a  person  to  be  in- 
formed of  the  nature  and  cause  of  the  ac- 
cusation against  him,  and  he  cannot  be 
brought  into  court  to  answer  one  charge,  and 
be  convicted  upon  an  entirely  different  one. 
By  this  section  the  Legislature  has  dedared 
that  the  act  of  embezzling  and  converting  Is 
one  thing,  and  the  act  of  making  away  with 
and  secreting  with  intent  to  embezzle  and 
convert  is  another  thing.  The  information 
did  not  warrant  the  Bubmisslc«  of  the  offense 
defined  by  the  instruction.  State  v.  Oross- 
white,  130  Mo.  363,  32  S.  W.  991.  51  Am.  St 
Rep.  571;  State  v.  Lentz,  184  Mo.  223,  83 
S.  W.  970;  State  v.  Casey,  207  Mo.  1.  106 
S.  W.  645, 123  Am.  fit  Rep.  367, 13  Ann.  Cas. 
878 ;  State  v.  Miller,  265  Mo.  223,  164  S.  W. 
482. 

[I]  III.  In  pursuance  of  the  instruction  so 
given  the  Jury  returned  a  verdict  finding  the 
defendant  "guilty  ot  larceny  as  charged  In 
the  Information."  The  statute  upon  which 
the  information  is  predicated  provides.  In 
this  connection,  that: 

"He  shall,  on  conviction,  be  adjudged  guilty 
of  larceny,  and  punished  in  the  manner   pre- 
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■cribed  by  law  for  stealing  property  of  the  na- 
ture or  value  of  the  articles  so  embezzled,  taken 
or  secreted." 

It  la  car  <q;>iiiion  that  by  this  prorlsloii  the 
Legislature  did  not  Intend  to  wipe  out  tbe 
distinction  betiroen  larceny  and  the  acts 
prohibited  by  this  section. 

We  find  that  by  section  4801,  R.  S.  1909,  It 
is  expressly  provided  that  if  upon  the  trial 
of  a  person  Indicted  for  embeszlement,  it  is 
proved  that  be  is  guilty  of  larceny,  he  shall 
be  found  not  guilty  of  embeszlement,  but 
sullty  of  larceny,  and  be  punished  as  if  he 
bad  been  convicted  upon  an  indictment  toe 
larceny;  and  if  upon  the  trial  of  a  person 
Indicted  for  larceny  it  Is  proved  tbat  he  is 
srnilty  of  embezzlement,  be  shall  be  found 
Bot  guilty  of  larceny,  but  guilty  of  embezsle- 
naent,  and  punished  as  If  C(mvlcted  upcm  an 
Indictment  for  embezzlement. 

While  It  is  true  that  section  4652,  R.  S. 
1909,  provides  tbat  be  shall  be  adjudged  guil- 
ty of  larceny,  it  further  provides  tbat  he  can 
be  so  adjudged  only  upon  conviction.  It  does 
not  prescribe  that  tbe  Jury  shall  find  blm 
guilty  of  larceny,  but  tbat,  after  they  have 
found  blm  guilty  of  the  act  prohibited,  he 
shall  be  adjudged  guilty  of  larceny  and  pun- 
ished accordingly. 

In  tbe  case  of  State  v.  Broderlck,  7  Mo. 
App.  19,  loc.  dt  21,  tbe  defendant  was  in- 
dicted for  grand  larceny,  and  on  trial  he  was 
found  not  guilty  of  tbat  offense,  but  guilty  of 
embezzlement  It  was  there  insisted  that 
because  tbe  statute  provided  tbat  in  case  of 
conviction  of  embezzlement  the  defendant 
should  be  adjudged  guilty  of  larceny  and  the 
Jury  bad  expressly  found  him  not  guilty  of 
larceny,  tbe  verdict  could  not  stand.  The 
court  however  disposed  of  that  ccmtention  In 
tbe  following  manner: 

"It  is  further  contended  that  the  inatraction 
was  wrong  in  telling  the  jury  they  might  con- 
vict the  defendant  of  embezzlement.  The  stat- 
ute does  not  say  that  upon  such  facts  the  jury 
shall  find  the  defendant  guilty  of  larceny  as  is 
now  claimed.  On  the  contrary,  the  defendant  is, 
on  conviction,  to  be  adjudged  guilty  of  larceny, 
and  to  be  punished  in  the  same  manner  as  if 
he  had  stolen  the  articles  which  he  has  not 
stolen  but  has  embezzled.  The  instruction  was 
correct,  and  the  verdict  properly  followed  the 
evidence  and  the  facts,  as  the  statute  clearly 
means  it  should  and  as  a  verdict  ought.  The 
judgment  or  sentence  following  is  prescribed  by 
tbe  statute.  Here  the  jury,  in  effect,  acquitted 
tbe  appellant  of  grand  larceny  and  found  him 
guilty  of  the  other  charge,  embezzlement." 

We  are  of  the  opinion  tbat  in  cases  under 
tills  section  tbe  Jury  should  not  find  tbe  de- 
fendant grullty  of  larceny,  but  should  find 
him  guilty,  when  the  facts  warrant,  of  the 
offense  created  by  tbe  statute,  and  then,  up- 
on such  verdict  of  goilty,  the  court  should 
adjudge  him  guilty  of  larceny. 

[II]  IV.  It  Is  also  urged  tbat  defendant 
should  be  discharged  because  tbe  facts  which 
were  testified  to  on  behalf  of  tbe  state  in 
this  case  were  likewise  offered  in  evidence 


In  tbe  trial  of  another  charge  against  defend- 
ant. 

[11]  We  have  carefully  examined  both  the 
record  and  the  plea,  and,  without  lengthening 
tbe  opinion  with  a  statement  of  the  dis- 
closures, it  is  our  opinion  that  the  defendant 
has  not  been  in  former  Je<9ardy  on  this 
charge,  and  that  upon  tbe  showing  made  he 
was  not  entitled  to  his  discharge  on  that 
ground.  Tbe  plea  is  also  Insufficient  in  both 
form  and  substance.  State  v.  GoUins,  180  S. 
W.  867;  Washington  v.  State,  35  Tex.  Or. 
R.  156,  32  S.  W.  684;  Crocker  v.  State,  47 
Ga.  668;  Kelley's  Crim.  Law  8c  Prac.  (3d 
Ed.)  §  235;  Bishop's  Directions  and  Forms 
(2d  Ed.)  t  743. 

Tbe  state's  evidence,  if  believed,  is  amply 
sufficient  to  support  a  verdict  of  guilty ;  but, 
because  of  errors  heretofore  mentioned,  tbe 
Judgment  is  reversed,  and  the  cause  re- 
manded. 

WALKER,  J.,  concurs.  FARIS,  P.  J.,  not 
Sitting. 


STATE  V.  PATE.    (No.  19270.) 

(Supreme  Ooart  of  Missouri,  Division  No.  2. 
July  6,  1916.) 

1.  Bmbbzzleiixnt  <S=»48(^  —  Instbuotions — 

InTKNT—"00NVB:BT"—"  UNLAWFUL." 

In  prosecution  for  embezzlement,  an  in- 
struction that  accused  would  be  guilty  if  while 
acting  as  bask  cashier  he  did  "unlawfully  con- 
vert to  his  own  use"  money  in  excess  of  $30 
belonging  to  the  hank  is  erroneous  in  not  ro- 

?  airing  a  finding  that  accused  "fdoniously  and 
raudulently"  converted  the  money,  in  view  of 
Rev.  St.  1909,  S  8057,  requiring  words  and 
phrases  to  be  given  their  plain  and  ordinary  and 
usual  sense,  and  technical  legal  phrases  to  be 
given  their  peculiar  and  appropriate  meaning  in 
law,  since  although  the  crime  defined  in  the 
statute  does  not  couple  with  the  prohibited  act 
any  specific  intent,  hut  makes  the  commission 
of  the  act  itself  tbe  offense,  yet  a  felonious 
or  fraudulent  intent  is  a  necessary  element  of 
the  offense  itself,  and  the  term  "convert"  docs 
not  imply  any  criminal  intent,  but  merely  au 
unauthorized  assumption  and  exercise  of  the 
right  of  ownership  over  goods  belonging  to 
another  to  the  alteration  of  their  condition  or 
the  exclusion  of  the  owner's  rights,  and  the 
term  "unlawful*'  does  not  add  to  the  meaning 
of  the  word  "convert,"  since  most  acts  of  con- 
version are  unlawful,  because  in  violation  of  tbe 
civil  rights  of  others. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  §  73;    Dec.  Dig.  <S=348(2). 

For  other  definidons,  see  Words  and  Phrases, 
First  and  Second  Series,  Omvert;    Unlawful.] 

2.  Tbespass  ®=5>76— Natttkb  or  AcnoN  Dis- 

TINGXnSHED     FBOM    "CONVBBSION." 

The  onljf  distinction  between  trespass  and 
conversion  is  that  trespass  is  a  mere  seizure 
or  unlawful  handling  of  the  property,  while 
conversion  is  characterized  by  usurpation  of 
ownership. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  S  166;   Dec.  Dig,  ©=376. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trespass ;  Conver- 
sion.] 
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3.  BHBKZZIXUKI^     Ift-.  J  11(8)— BVIDBTOB— Spt- 
nCIENOY. 

In  prosecution  for  embezzlement,  evidence 
that  accused,  a  bank  cashier,  had  mads  false 
entries  and  appropriated  money,  and,  upon  be- 
ing confronted  wiUk  disclosures  made  by  a  bank 
examiner's  examination,  admitted  irregularities 
held  sufficient  to  establish  the  state's  case. 

[Ed.  Note. — For  other  cases,  see  Embezde- 
ment,  Gent  Dig.  §  70;  Dec.  Dig.  <8=>44(6).] 

4.  Banks  ard  Bankinq  ®=»119— DEPosrra — 

BEI.ATION   BETWEEN   BANK  AND  DefOSITOB. 

When  money  is  deposited  in  the  bank,  and  is 
mingled  with  its  general  funds,  it  becomes  the 
property  of  the  bank,  and  the  relation  of  debtor 
and  creditor  is  created. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  U  289-292 ;  Dec.  Dig.  <8=° 
119.] 

6.  Embbszuimgnt    9=339— Evidkncs—Adhib- 

sibilitt. 
In  prosecution  of  bank  cashier  for  embezzle- 
ment, evidence  of  his  "switchinfc"  and  trans- 
ferring money  from  the  account  of  an  individual 
depositor  to  nis  own  account  was  competent  as 
disclosing  the  means  and  method  to  which  he 
resorted  In  endeavoring  to  conceal  and  cover  his 
acts  of  conversion,  and  also  as  showing  the 
fraudulent  and  felonious  intent  necessary  to 
commission  of  the  crime. 

[Ed.  Note. — ^For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  I  62 ;   Dec.  Dig.  «3939.] 

6.  OBntiNAL  Law  9=9811(2)— Instbvotions— 
SiNGUNO  OUT  Facts. 

The  refusal  of  instructions  offered  by  de- 
fendant that  the  charge  of  embezzlement  could 
not  be  sustained  by  proof  that  individual  ac- 
counts had  been  &lsified  by  entries  showing 
overdrafts  was  proper,  because  the  instruction 
singled  out  certain  isolated  facts  and  gave  them 
undue  prominence,  especially  where  accused's 
theory  was  that  he  did  not  embezzle  from  the 
bank,  but,  if  at. all,  from  the  accounts  of  the 
depositors,  and  that  the  evidence  against  him 
tended  to  show  only  a  falsification  of  the  rec- 
ords instead  of  embezzlement. 

[Ed.  Note.— BVr  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1»71;   Dec.  Dig.  <S=>811(2).] 

7.  Chimin AL   Law    e=»448(12)  —  Evidbotcb  — 
Adicssibilttt- Conclusions. 

In  criminal  trial  witnesses  for  the  state  as 
to  admissions  and  confessions  by  accused  should 
state  only  what  he  said,  and  should  not  be 
permitted  to  testify  to  their  own  opinions,  in- 
ferences, and  conclusions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {g  1036^  1012;  Dec.  Dig.  <Ss> 
448(12).] 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty;   W.  N.  Evans,  Judge. 

E.  T.  Pate  waa  convicted  of  embezzlement 
and  appeals.    Beversed  and  remanded. 

After  due  preliminary  proceedings  the 
prosecuting  attorney  of  Shannon  county  filed 
in  the  circuit  court  of  that  county  his  duly 
verified  Information,  consisting  of  15  counts, 
and  charging  the  defendant  in  certain  counts 
thereof  with  embezzlement  from  the  Bank  of 
Birch  Tree,  and  in  others  with  falsifying  the 
records  of  said  bank  with  intent  to  defraud.. 
The  counts  as  to  the  falsification  of  the  rec- 
ords were  dismissed,  and  defendant  was  tried 
on  those  charging  embezzlement.  He  was 
convicted  on  the  third  count,  which  charged 
the  embezzlement  of  $600  on  the  19th  day  of 
June,  1911,  and  his  punishment  was  fixed  at 


Imprisonment  In  the  penltentlaTy  for  a  term 
of  two  years.  Because  of  the  numerous 
counts  the  evidence  extends  over  rather  broad 
fields,  and  on  the  part  of  the  state  discloses 
that  during  the  years  1911-12,  defendant  was 
cashier  of  the  Birch  Tree  State  Bank,  which 
was  organized  some  time  In  the  year  1903. 
On  August  28,  1913,  the  state  bank  examiner, 
In  the  course  of  his  duties,  made  an  examina- 
tion of  the  bank,  which  disclosed  irregulari- 
ties and  discrepancies  and  a  financial  impair- 
ment of  $14,000.  This  shortage,  or  at  least 
a  portion  thereof,  had  been  covered  up  and 
concealed  by  means  of  false  entries,  which 
defendant  admitted  he  had  made  upon  the 
books  of  the  bank.  This  was  done  by  falling 
to  credit  to  the  account  of  the  depositor  the 
correct  amount  which  he  deposited,  the  same 
being  transferred  and  credited  vpon  the 
books  to  the  account  of  the  defendant.  la 
some  instances  no  record  was  made  of  the  de- 
posit, but  the  money  was  directly  appropriat- 
ed by  the  defendant  to  his  own  use.  In  nu- 
merous cases  the  books  disclosed  that  certain 
patrons  and  depositors  of  the  bank  were  over- 
drawn In  their  accounts,  when  In  truth  and 
fact  the  bank  was  Indebted  to  them,  and. 
Instead  of  the  books  disclosing  a  shortage  1q 
their  account,  they  should  have  shown  a  cred- 
it, ranging  In  various  sums.  For  instance, 
and  according  to  the  admissions  of  the  de- 
fendant, the  sum  of  $465.45  had  been  "switch- 
ed" from  the  account  of  Andrew  Asp  to  the 
account  of  the  defendant ;  the  account  of  the 
Birch  Tree  School  District  showed  an  over- 
draft of  $54.61,  and  defendant  admitted  that 
he  had  taken  $600  from  this  account;  the 
bank's  records  disclosed  an  overdraft  of  Bob- 
ert  Boram  In  the  sum  of  $724.12,  and  defend- 
ant admitted  that  he  himself  was  responsible 
for  $380  of  the  alleged  overdraft;  from  the 
account  of  W.  N.  Bradford,  Pate  had  trans- 
ferred to  his  own  account  $485.49;  and  from 
the  account  of  Mary  E.  Stewart  the  sum  of 
$600.  These  are  but  Instances  of  the  cuurse 
and  system  of  the  defendant,  and  are  suffi- 
cient for  the  purposes  of  this  review.  Upon 
being  confronted  with  the  disclosures  which 
the  official  examination  made,  the  defendant 
at  first  Insisted  that  the  bank  examiner  was 
mistaken,  and  that  the  discrepancies  and  dif- 
ferences appearing  between  the  entries  on  the 
books  and  the  true  facts  could  be  consistently- 
explained.  Later,  however,  he  admitted  sub- 
stantially that  the  books  were  incorrect,  and 
that  be  had  transferred  to  his  own  account 
and  bad  used  the  money  of  the  various  pep- 
sons  who  had  made  deposits  with  the  bank, 
and,  further,  that  If  allowed  time,  be  would 
pa7  to  the  bank  the  amount  of  his  shortage. 
On  the  part  of  the  defendant,  the  evidence 
tended  to  show  that  he  bore  a  good  reputa- 
tion In  the  community  in  which  he  then  lived 
and  had  lived  at  former  times.  He  himself 
testified  and  denied  that  he  had  ever  con- 
verted to  bis  own  use  any  of  the  money  be- 
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longing  to  the  bank.  Such  other  facts  as  are 
deemed  Important  will  be  referred  to  In  the 
opinion. 

Ik  B.  Shnck,  of  Webb  City,  and  Sebree  & 
Orr,  of  Springfield,  for  appellant.  John  T. 
Barker,  Atty.  Gen.,  and  Thomas  J.  Hlggs, 
Asst.  Atty.  Gen.,  for  the  State. 

BEVELLB,  J.  (after  stating  the  facts  as 
above).  [1]  L  The  assignment  first  Invok- 
ing our  attention  is  that  Instruction  No.  2 
is  erroneous,  in  that  It  does  not  require  the 
Jury  to  And  that  defendant  feloniously  or 
fraudulently  converted  the  money  without 
the  assent  of  the  owner.  The  Instruction, 
omitting  parts  Immaterial  here,  reads: 

"And  while  actine  as  such  cashier  did  then 
and  there  onlawfuUy  convert  to  his  own  use 
any  of  such  money  belonging  to  such  bank  in 
any  sum  to  the  amount  of  $30  or  more  without 
the  assent  of  such  bank,  then  you  shall  find  de- 
fendant guilty,"  etc. 

It  will  be  noticed  that  the  Instruction  does 
not  use  the  term  "embezzle,"  nor  does  it 
reQUlze  that  the  act  of  conversion  be  feloni- 
ous or  fraudulent,  or  be  done  with  a  feloni- 
ous or  otherwise  fraudulent  Intent  Since 
the  statute  upon  which  the  Indictment  is 
predicated  does  not  couple  with  the  prohibit- 
ed act  any  spedflc  intent,  but  makes  the  com- 
mission of  the  act  Itself  the  offense  (State 
V.  Lentz,  184  Mo.  223,  83  S.  W.  970;  State  v. 
Larew,  191  Mo.  198,  89  S.  Wu  1031),  It  was 
unnecessary  that  the  instruction  purporting 
to  cover  the  ofCense  specifically  mention  the 
element  of  Intent,  provided,  its  terms  w»e 
otherwise  sufficient  to  Include,  In  a  general 
way,  all  the  elements  essential  to  a  commis- 
sion of  the  act  forbidden.  We  do  not  mean 
by  this  that  a  felonious  or  otherwise  fraudu- 
lent Intent  Is  not  a  necessary  element  of 
the  offense,  but  that  in  the  general  instruc- 
tion it  need  not  be  spedflcally  mentioned, 
provided  the  Instruction  properly  covers  the 
prohibited  act  itself,  but  to  do  this,  that  is, 
to  cover  the  offense  of  criminal  conversion, 
such  terms  must  be  used  as  will  include  the 
element  of  criminal  Intent,  and  forbid  a  con- 
viction in  its  absence. 

The  instruction  under  consideration  merely 
requires  the  Jury  to  find  that  the  defendant 
unlawfully  converted  the  property  without 
the  assent  of  the  owner.  The  term  "convert" 
does  not  Imply  any  criminal  Intent  It  is  de- 
fined in  Black's  Law  Dictionary,  p.  267,  as 
follows: 

"An  unauthorized  assumption  and  exerdse  of 
the  tight  of  ownership  over  goods  or  personal 
chattels  belonging  to  another,  to  the  alterntion 
of  their  condition  or  the  exdosion  of  the  own- 
er's rights." 

It  is  said  that  every  unauthorized  taking 
of  personal  property,  and  all  intermeddling 
with  It,  beyond  the  extent  of  authority  con- 
ferred, in  case  a  limited  authority  has  been 
given,  with  intent  to  so  apply  and  dispose 
of  it  as  to  alter  the  condition  or  Interfere 
with  the  owner's  dominion,  is  a  conversion. 
lAverty  J.  Sn«then,  68  N.  Y.  624,  28  Am.  ne^. 


184;  Flehi  v.  Sibley,  T4  App.  Div,  81;  77.  N. 
Y.  Supp.  252;  Watt  v.  Potter,  29  Fed.  Cas. 
438,  Fed.  Cas.  No.  17,291 ;  Railroad  v.  Law- 
son,'88  Ky.  496,  11  S.  W.  511;  Abrahams  v. 
Southwestern  R.  Bank,  1  S.  C.  441,  7  Am. 
Rep.  33.  A  wrongful  intent  Is  not  an  es- 
sential element  of  a  conversion.  It  is  enough 
that  the  rightful  owner  has  been  deprived 
of  his  property  by  some  unauthorized  act  by 
another  assuming  dominion  or  control  over 
it  Klein  V.  Cohen,  142  App.  Dlv.  500,  127 
N,  Y.  Supp.  loc  dt  174;  Ferrers  v.  Parke, 
19  Or.  141,  23  Pac.  loc.  dt  885;  Pease  v. 
Smith,  61  N.  Y.  477;  Trust  Co.  v.  Tod,  170 
N.  Y.  233,  63  N.  B.  285 ;  Mohr  v.  Langan,  162 
Mo.  474,  68  S.  W.  409,  85  Am.  St.  Rep.  503; 
VelBlan  v.  Lewis,  15  Or.  539,  16  Pac.  631,  3 
Am.  St  Rep.  184. 

There  can  be  conversions  under  such  cir- 
cumstances as  to  not  constitute  a  crime,  and 
the  term  "unlawful,"  as  used  in  the  instruc- 
tion, does  not  add  to  Its  meaning.  In  fact, 
most  acts  of  conversion  (equitable  conver- 
sion excepted)  are  unlawful,  because  in  vio- 
lation of  civil  rights  of  others,  although  many 
of  them  are  committed  under  an  honest  be- 
lief of  right  and  with  no  criminal  Intent 
Such  are  not  criminal,  and  yet  this  instruc- 
tion makes  no  distinction. 

We  are  enjoined  by  section  8057,  R.  S. 
1909,  to  give  to  words  and  lArases  their 
plain  ordinary  and  usual  sense,  and  with 
technical  phrases  having  a  peculiar  and  ap- 
propriate meaning  In  law  to  give  meaning 
•according  to  their  technical  import.  The 
term  "embezzle"  is  not  synonymous  with  the 
term  "convert,"  but  is  synonymous  with  the 
terms  "fraudulently  convert."  Spalding  v. 
People,  172  lU.  40,  49  N.  B.  993;  Metropolitan 
Life  Ins.  Co.  V.  Miller,  114  Ky.  754,  71  S.  W. 
921 ;  Teston  v.  State,  50  Fla.  137,  138,  89 
South.  787. 

As  heretofore  stated,  this  instruction  does 
not  use  the  terms  "embezzle''  or  "fraudulent- 
ly convert,"  but  merely  the  words  "unlaw- 
fully convert"  Had  it  used  the  word  "em- 
bezzle" In  connection  with  the  word  "cour 
vert",  it  Is  our  bt>lnlon  that  It  would  have 
been  sufficient  particularly  had  such  words 
been  defined  in  other  appropriate  instruc- 
tions. State  V.  Burgess,  188  S.  W.  135  (not 
yet  officially  reported).  This  subject  has 
received  the  attention  of  this  court  on  former 
occasions,  and  in  State  v.  Cunningham,  154 
Mo.  loc.  dt.  178,  179,  66  S.  W.  287,  it  was 
said: 

"A  much  more  serious  question  is  with  respect 
to  the  failure  of  the  instruction  to  tell  the 
jury  that  in  order  to  convict  the  defendant  they 
must  believe  from  the  evidence  that  he  converted 
the  money  to  his  from  use  without  the  assent  of 
McLetnore,  with  a  felonious  or  fraudulent  intent 
to  deprive  him  thereof.  The  state,  however, 
contends  that  the  only  intent  required  by  the 
statute  is  that  the  defendant  should  have  intend- 
ed to  convert  the  money  to  his  own  use  without 
tlie  assent  of  his  prindpal,  and  that  if  he  unlaw- 
fully did  so  he  is  guilty  under  the  statute. 
There  was  no  such  crime  as  cmbeszlement  at 
common  law;   it 'ia  purely  a  atatutoiy  offense^ 
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and  as  to  sach  offenae.  It  is  aaid,  There  must  be 
an  evil  intent,  thoueh  tlie  statute  is  silent  on 
the  subject.'  Bishop  s  Criminal  Law  (6th  Ed.) 
£345.  So  in  10  Am.  Sc  Eng.  Ency.  of  Laii;  (2d 
Ed.)  996,  it  is  said:  "To  constitute  embezzlement, 
it  is  necessary  that  there  shall  be  a  criminal  in- 
tent. Most  of  the  statutes,  by  the  use  of  va- 
rious terms,  expressly  require  uiia.  Even  when 
they  do  not,  the  necessity  tor  sudi  an  intent  is 
to  be  implied.  There  must  be,  as  in  larceny,  a 
fraudulent  intent  to  deprive  the  owner  of  his 
property  and  appropriate  the  same.'  Eilers  v. 
State,  84  Tex.  Cr.  R.  344  [30  S.  W.  811].  The 
word  'unlawfully,'  where  used  in  the  instruction, 
does  not  supply  the  word  'felonious,'  or  the 
words  'fraudulently,'  etc.,  for  while  defendant 
may  have  unlawfully  converted  the  money  to  his 
own  use,  it  does  not  necessarily  follow  that 
he  did  so  with  a -felonious  or  fraudulent  intent, 
and  unless  he  did  so  with  such  intent,  he  is 
not  guilty  of  embecdement,  although  the  statute 
does  not,  in  express  terms,  require  that  there 
shall  be  a  criminal  intent  State  v.  Reilly,  4 
Ma  Ap{>.  392.  Many  things  are  unlawfully 
done  which  are  not  crimes,  because  the  crim- 
inal intent  is  wanting." 

And  In  State  t.  Schllb.  169  Mo.  loc.  dt 
140,  60  S.  W.  84,  the  court  said: 

"The  estate's  fourth  and  fifth  instructions  are 
challenged  upon  the  ground  that  they  omit  to 
require  the  jury  to  find  any  fraudulent  intent  on 
the  part  of  defendant  in  converting  either  the 
money  or  property  of  Harris  to  tus  own  use. 
It  is  well  settled  that  no  one  can  be  convicted 
of  felony  in  this  state  in  the  absence  of  an 
intent  to  do  a  criminal  act  (State  v.  Noland, 
111  Mo.  473  [19  S.  W.  715] ;  State  v.  Cunning- 
ham, 164  Mo.  161  [55  S.  W.  282]),  but  such  in- 
tent in  case  of  embezzlement  may  be  inferred 
from  a  felonious  or  fraudulent  conversion.  In 
Bishop's  New  Criminal  Law,  vol.  2,  f|  372,  373, 
879,  it  is  said:  'The  gist  of  common-law  larceny 
is  the  felonious  "taking"  of  what  is  another's, 
with  the  simultaneous  intent  in  the  taker  of 
misappropriating  it;  but  in  the  statutory  em- 
bezzlement there  is  no  felonious  taking,  for  the 
thing  comes  to  the  servant  by  delivery,  either 
from  the  master  or  a  third  person,  so  that  the 
question  now  is.  By  what  act,  after  it  is  re- 
ceived, does  the  servant  commit  the  embezzle- 
ment? The  rule  of  law  appears  only  indistinct- 
ly in  the  books.  Still,  we  may  infer  from  the 
authorities,  and  from  the  reasons  inherent  in 
the  question,  that  if  the  servant  intentionally 
does  with  the  property  under  his  control  what 
one  must  intend  to  do  with  property  taken  to 
commit  larceny  of  it,  he  embezzles  it  while 
nothing  less  is  sufficient ;  or,  assuming  the 
needful  criminal  intent  to  exist,  he  must  and 
need  only  do  what  in  our  civil  jurisprudence  is 
termed  conversion,"  defined  to  be  any  dealing 
with  the  thing  which,  impliedly  or  by  its  terms, 
excludes  the  owner's  dominion.  To  illustrate: 
If  the  servant,  instead  of  delivering  the  prop- 
erty to  his  master  or  another,  as  required  by 
his  duty,  pledges  it  for  his  own  debt,  or  runs 
away  with  it,  or  neglects  or  refuses  to  account 
for  it,  or  otherwise  wrongfully  diverts  its 
course  towards  its  destination  to  make  it  his 
own,  he  embezzles  it.  The  felonious  or  other- 
wise fraudulent  intent  is  an  essential  element, 
yet  if  a  man  commits  the  act  of  embeedement 
the  presumption  is  that  he  means  to  embezzle.' 
Spacing  V.  People.  172  IIL  55  [49  N.  E.  998]. 
For  these  reasons  tne  instructions  are  erroneous 
and  should  not  have  been  given  as  they  were." 

Tbese  cases  are  dted  in  State  v.  Blgall, 
169  Mo.  659,  70  S.  W.  160,  and  the  doctrine 
therein  announced  again  approved  and  ap- 
plied. As  early  as  Witt  t.  State,  9  Mo.  loc. 
dt.  673,  Scott,  J.,  said: 

"It  will  thus  be  seen  from  what  has  been  ob- 
••nred  that  thera  cannot  be  i  larceny  without 


a  felonious  intent ;  that  th«  taking  the  personal 
goods  of  another  without  this  intent,  may  be  a 
trespass,  but  it  cannot  amount  to  larceny.  The 
prisoner,  then,  might  have  done  every  act  sup- 
posed by  the  instractioa  of  the  court  witlfout 
being  guilty  of  a  felony.  The  instruction  de- 
fined a  trespass,  and  not  a  larceny,  and  it  was 
error  to  have  told  the  jury  that  the  commission 
of  the  acts  mentioned  in  it  rendered  the  pris- 
oner guilty  of  larceny." 

[2]  Because  of  the  failure  to  indnde  the 
element  of  criminal  Intent  the  court,  in  the 
case  Just  quoted  from,  declared  that  the  In- 
struction defined  trespass,  but  not  larceny, 
and  so,  with  the  Instruction  in  the  instant 
case,  we  may  say  that  it  defines  a  dvil  con- 
version, as  distinguished  from  a  criminal  or 
fraudulent  conversion.  The  only  distinc- 
tion between  trespass  and  conversion  Is  that 
treefpass  Is  a  mere  seizure  or  unlawful  hand- 
ling of  the  property,  while  conversion  Is 
characterized  by  usurpation  of  ownership. 

It  is  urged,  however,  by  the  state  that  the 
error  In  instruction  Na  2  is  cured  by  instruc- 
tion No.  6,  but  to  this  we  do  not  agree.  In 
the  first  place,  it  will  be  observed  that  in- 
btruction  No.  2  purports  to  cover  the  entire 
case,  and  with  such  an  Instruction  thto  court 
holds,  not  only  In  criminal  but  civil  cases 
as  well,  that  It  must  include  all  of  the  essen- 
tial elements.  It  is,  of  course,  different  with 
Instructions  dealing  only  with  some  particu- 
lar element  or  phase  of  a  case.  An  exami- 
nation of  Instruction  No.  6  dladoses  that  it 
was  not  intended  to  aid  or  supplement  In- 
struction No.  2,  and  that  it  relates  only  to  a 
matter  which  the  court  declares  constitutes 
no  defense  to  the  charge.  It  is  our  opinion 
that  it  in  no  manner  explains  or  supplies  tiie 
defects  in  instruction  Na  2. 

[3-6]  IL  Defendant  next  insists  that  the 
evidence  in  this  case  is  Insufficient  to  sus- 
tain the  verdict,  but  we  do  not  deem  It  nec- 
essary to  burden  the  <^lnion  with  any 
lengthy  discussion  of  tliat  question,  as  the 
testimony  relative  to  his'  acts  in  connection 
with  the  money  which  had  been  deposited, 
not  only  by  Robert  Boram  and  A.  J.  Lang, 
but  also  by  others.  Is  suffident  to  establish 
the  case  against  him.  These  acts  did  not 
constitute  an  embeaslement  of  money  belong- 
ing to  the  individual  depositors,  but  money 
of  the  banlc,  because  it  is  well  settled  that 
when  money  is  deposited  in  a  bank  and  is 
mingled  with  its  general  funds  it  becomes 
the  property  of  the  bank,  the  transaction 
creating  the  relation  of  debtor  and  creditor. 
The  evidence  of  his  "switching*'  and  trans- 
ferring money  from  the  account  of  an  in- 
dividual depositor  to  his  own  account  was 
competent,  as  disclosing  the  means  and  meth- 
od to  whidi  be  resorted  in  endeavoring  to 
conceal  and  cover  his  acts  of  conversion. 
They  were  likewise  competeat  as  showing  the 
fraudulent  and  felonious  Intent  necessary  to 
a  commission  of  the  alleged  crime. 

[I]  The  instructions  offered  by  defendant, 
and  refused  by  the  couit,  declaring  that  the 
diarge  of  embezzlement  could  not  be  susta  in- 
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ed  by  proof  that  Individual  accounta  had 
been  falslfled  by  entrlea  showing  overdrafts, 
were  properly  refused,  because  they  single 
out  certain  Uolated  facta  and  give  them  un- 
due prominence.  These  facts,  as  heretofore 
iwluted  out,  were  material  and  competent  as 
tending  to  eetabllsb  certain  elements  of  the 
offense,  and  the  Instructloa  requested  would 
bare  bem  calculated  to  confuse  rather  than 
to  aid.  This  Is  particularly  true  In  the  In- 
stant case,  because  of  what  seems  to  have 
been  defendant's  theory  that  he  did  not 
embezzle  from  the  bank,  but,  if  at  all,  from 
the  accounts  of  the  depositors,  and  that  the 
evidence  on  the  whole  tended  to  show  only 
a  falsification  of  the  records,  when,  as  above 
stated.  It  tended  to  show  the  offense  charged. 

[7]  Objections  are  also  made  to  certain 
testimony  given  by  the  bank  examiner,  it 
being  %ald  that  he  was  permitted  to  state  as 
facts  his  own  inferences  and  conclusions  as 
to  what  defendant  meant  when  he  made  cer- 
tain statements  in  his  presence.  Upon  a  re- 
trial of  this  cause  the  state  should  be  permit- 
ted to  detail  in  evidence  the  statements  made 
by  defendant  in  the  nature  of  material  ad- 
missions and  confessions,  but  the  witnesses 
should  state  only  what  he  said,  and  not  be 
permitted  to  testify  to  their  own  opinions, 
inferences,  and  oondnsions. 

Because  of  the  error  in  Instruction  No.  2 
the  Judgment  is  reversed,  and  the  cause  re- 
manded.   All  concur. 


BROWNING  V.  NORTH  MISSOURI  CENT. 
RY.  CO.     (No.  17264.) 

(Supreme  Court  of  Missouri.    In  Banc.    July 
3,  1916.    Rehearing  Denied  July  18,  1916.) 

1.  Contracts   «=»278(1)— Bhbacu— Recovkby. 

The  undertakings  of  parties  to  a  contract 
are  mutual  and  dependent,  and  before  one  can 
recover  for  breach  of  the  other  party,  he  miiat 
show  performance,  or  offer  to  perform,  on  hia 
part  and,  to  establish  this,  his  readiness  and 
ability  to  perform  at  the  appointed  time  and 
place. 

[Ed.  Mote.— For  other  cases,   see  Contracts, 
Cent.  Dig.  ii  1207-1213;  Dec.  Dig.  <8=>:278(l).j 

2.  ConTHACTs  ^9278(1)— Bbeack. 

In  an  action  for  defendant's  breach  of  con- 
tract to  ipurchaae  ties  and  poles  to  be  furnished 
by  plaintiff,  proof  tliat  plaintiff  had  a  unilateral 
contract  for  the  purcliase  of  ties  from  a  third 
person  and  a  conditional  contract  for  the  pur- 
chase of  poles  from  another,  which  condition 
was  not  fulfilled,  does  not  establish  plaintiff's 
ability  to  comply  with  the  contract,  and  hence 
will  not  afford  oasis  for  recovery  of  damages 
for  defendant's  breach. 

[EkL  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  M  1207-1213;   Dec.  Dig.  «=»278(1)J 

3.  Contkacts       «s>186(1)   —  CoNDinoii   — 
Waives. 

Where  plaintiff  contracted  to  buy  poles  to 
resell  to  defendant  and  the  contract  with  the 
third  party  was  conditioned  on  defendant's  fur- 
nisldnt^  a  bond  for  payment  of  the  purchase 


price,  plaintiff  cannot,  as  against  the  third  par- 
ty, waive  such  condition. 

[Bd.  Note. — For  other  cases,  see  Contracts: 
Cent  Dig.  fj  790,  791;    DeeTbig.  «=9l86(l)-] 

4.  CoBPoaATioNs  <|=^11— Acts  or  Pbesidknt 
— liiABiLrry  of  Cobfobation. 

Plaintiff  contracted  with  defendant  corpora- 
tion to  furnish  it  poles  and  ties  for  a  projected 
interurban  electric  railway.  As  a  guaranty  of 
his  good  faith  and  ability  to  perform,  plaintiff 
delivered  to  the  president  of  the  corporation  a 
draft  for  $500,  which  the  president  indorsed  in 
the  name  of  the  corporation  and  collected,  fail- 
ing to  account  therefor  to  the  corporation.  The 
corporation's  by-laws  provided  that  all  pay- 
ments should  l>e  made  to  its  treasurer  and  all 
checks  and  drafts  indorsed  by  him,  while  the 
contract  between  the  corporation  and  plaintiff 
made  no  mention  of  any  deposit  Held,  that  the 
acts  of  the  president  were  without  the  scope 
of  his  authority,  and  the  corporation  was  not 
liable  for  the  amount  of  the  draft,  it  not  ap- 
pearing there  was  any  ratification  of  the  presi- 
dent's collection,  or  that  the  president  had  m  the 
past  been  allowed  to  collect  sums  due  the  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  )}{  1660-165S ;   Dec  Dig.  <»»411.] 

5.  COBFORATIOnS     «so426(ll)  —  Contkaots  — 

Ratiucation. 
Where  the  executive  officers  of  defendant 
railroad  company  received  a  large  number  of 
ties  from  plaintiff,  nnd  the  contract  between 
plaintiff  and  defendant  for  the  fumisliing  of  the 
ties  was  a  second  time  ratified  after  he  quitted 
the  directorate  of  the  corporation,  it  having 
been  first  ratified  during  the  short  time  plaintiff 
was  a  monber,  such  ratification  validates  the 
contract  which  was  subject  to  confirmation  by 
the  directors,  and  it  is  enforceable  notwith- 
standing Rev.  St  1909,  i  8161,  making  it  un- 
lawful for  a  director  of  a  railroad  company  to 
be  interested  in  fumisliing  materials  or  sup- 
plies for  such  company. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §S  1702,  1715;  Dec.  Dig.  «=» 
426(11).] 

6.  OONTBACTS     «=»9(1)— VAUDITY— DlfflWITE- 

IIBB8— "MoBB  OB  Less." 
A  contract  whereby  plaintiff  agreed  to  fur- 
nish defendant,  which  was  projecting  the  build- 
ing of  an  interurban  electric  line,  168,000  ties, 
more  or  less,  and  switch  ties  and  poles  for  the 
construction  of  a  road,  is  not  void  for  indefinite- 
ness,  the  words  "more  or  less"  referring  only 
to  immaterial  variances  resulting  from  the  ne^ 
of  the  projected  line,  and  the  line  being  describ- 
ed, BO  that  the  number  of  switch  ties  and  poies 
could  be  ascertained  with  reasonable  certainty. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  $|  10-15,  17,  10,  20;  Dec.  Dig,  «s» 
9(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  More  or  Less.] 

7.  Sales  «ss>350  —  Co5Tbact8  — Actions  foe 
Bbeach— Pbematube  Action. 

Where,  at  a  time  when  plaintiff  was  in  good 
faith  tendering  delivery  of  ties  in  accordance 
with  the  contract  defendant  repudiated  the 
contract,  plaintiff  may  immediately  sue,  though 
payment  was  not  then  due  under  its  terms. 

[Ed.  Note.— For  other  cases,  see  Soles,  Cent 
Dig.  ii  988-992;   Dec.  Dig.  «=>350.] 

8.  Railboads  «=>111— Contbacts— Vauditt. 

Plaintiff  contracted  with  tile  president  of 
the  defendant  railroad  company  to  furnish  ties 
nnd  poles  for  a  iirojected  line.  The  contract 
was  expressly  subject  to  ratification  of  defend- 
ant's directors.  Prior  to  ratification,  ties  were 
unconditionally  accepted  by  the  executive  offi- 
cers of  the  company.    Thereafter  plaintiff  be- 
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came  a  ffirector  of  the  corporation,  and  while 
a  director  the  contract  was  ratified.  In  a  short 
time  he  quitted  the  directorate,  and  thereafter 
the  contract  was  again  rad£ed.  Rev.  St  1909, 
I  3161,  makes  it  unlawful  for  a  director  of  a 
railroad  companr  to  be  interested  in  fumishiuf; 
materials  or  supplies  for  the  company.  Held, 
that  while  there  could  be  no  recovery  for  the 
ties  furnished  while  plaintifE  was  a  member  of 
defendant's  directorate,  yet  recovery  for  ties 
furnished  before  and  after  that  time  may  be 
bad,  the  second  ratification  being  one  of  the 
contract  in  its  entirety. 

P3d.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  {S  342-350;   Dec.  Dig.  <S=>111.] 

Appeal  from  St  IjOuIs  Circuit  Ck>vXt; 
Hugo  Muench,  Judge. 

Action  by  B.  T.  Browning  against  the 
North  Mlsaonrl  Central  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded. 

This  suit  was  Instituted  on  September  28, 
19l0.  The  petition  is  in  two  counts ;  the 
.first  being  for  damages  for  breach  of  con- 
tact concerning  the  furnishing  of  material 
-to  build  defendant's  contemplated  railroad; 
the  second  is  on  an  account.  Plaintiff  re- 
covered om  the  first  count  $29,190.42  and  in- 
terest, on  the  second  count  $1,284.71  and  in- 
terest, In  all  $52,774.40.  Defendant  has  ap- 
pealed. 

No  question  arises  on  the  sufildency  or  ef- 
fect of  the  pleadings.  A  Jury  was  waived, 
and  the  trial  was  to  the  court. 

About  December  30,  1908,  defendant  was 
Incorporated  for  the  purpose  of  building  a 
railroad  from  Mexico,  Mo.,  via  Columbia, 
Ashland,  and  Cedar  City  to  Jefferson  City. 
Its  incorporators  were  all  residents  of  Boone 
county,  Mo.,  except  one  who  owned  one  share 
of  stock  and  lived  in  New  York.  Its  by-laws 
provided  as  follows: 

"No  debt  shall  be  contracted  nor  llabilitie? 
incurred  nor  contract  made  by  or  on  behalf  of 
this  compnny  in  excess  of  one  thousand  dollani 
($1,000.00)  unless  the  same  be  authorized  or  di- 
rected by  the  by-laws  or  by  the  duly  recorded 
vote  of  tne  board  of  directors  at  a  regular  meet- 
ing or  a  special  meeting  called  for  the  purpose." 

Those  by-laws  also  provided  that  Its  treas- 
urer should — 

"have  the  custody  of  and  be  responsible  for  all 
the  moneys  and  securities  of  the  company,"  and 
should  "indorse  for  collection  or  deposit  all  bilLs, 
notes,  checks  and  other  negotiable  instruments 
of  the  company." 

Plaintiff  was  a  resident  of  Kansas  City  and 
was  doing  business  on  his  sole  account  under 
the  name  E.  T.  Browning  &  Co.  About  De- 
cember 1,  1909,  a  contract  in  writing,  pur- 
porting to  be  between  B.  T.  Browning  &  Co. 
of  the  first  part  and  the  defendant  of  the  sec- 
ond part,  was  signed  In  duplicate  by  plain- 
tiff and  by  O.  F.  Spaete,  defendant's  presi- 
dent, as  follows: 

"E.  T.  Browning  &  Company,  by  B.  T.  Brown- 
ing. North  Missouri  Central  Railway  Co.,  by 
O.  F.  Spaete,  President.  Subject  to  confirma- 
tion of  the  board  of  directora.  O.  F.  S.  Wit- 
ness:  W.  Stuart  Tait" 

Those  duplicate  originals  were  delivered 
one  each  to  plaintiff  and  Spaete.   At  the  time 


of  the  execution  of  said  contract  the  plain- 
tiff delivered  his  draft  to  said  Spaete  for 
$500,  payable  to  defendant's  order.  It  was 
read  in  evidence  with  the  only  indorsement 
thereon,  "North  Missouri  Central  Railway 
Co.,  O.  F.  Spaete,  President"  Plaintiff  tes- 
tified that  the  $500  was  put  up  as  a  guar- 
anty of  his  good  faith  and  ability  to  perform 
the  contract.  The  contract  made'  no  mention 
of  such  guaranty.  There  is  no  evidence  that 
Spaete  ever  accounted  for  that  sum  to  de- 
fendant The  defendant  objected  to  the  evi- 
dence as  to  that  item  fdr  the  reason  that 
Spaete  as  president  had  no  authority  to  re- 
ceive that  money  on  behalf  of  defendant. 
The  objection  was  overruled.  The  materiail 
parts  of  that  contract  are  as  follows: 

"Memorandum  of  agreement  made  and  enter- 
ed into  this  1st  day  of  November,  1909,  by  and 
between  E.  T.  Browning  and  Company  of  Kan- 
sas City,  Missouri,  party  of  the  iirst  part  and 
North  Missouri  Central  Railway  Company  (in- 
corporated) -with  general  offices  at  Columbia, 
Missouri,  party  of  the  second  paM: 

"Witnesseth,  the  party  of  the  first  part  agrees 
to  deliver  to  the  party  of  the  second  part,  and 
the  party  of  the  second  part  agrees  to  purchase 
and  receive  from  the  party  of  the  first  part,  one 
hundred  and  sizty-ei^ht  thousand  (168,000)  mor« 
or  less.  No.  1  Whrte  Oak  cross-ties,  f.  o.  b. 
cars  at  Columbia.  Missouri,  Mexico,  Missouri, 
and  Cedar  City,  MLssouri,  or  on  the  ground  on 
the  north  bank  of  the  Missouri  river  at  or  near 
the  present  wagon  bridge  at  Jefferson  City, 
Missouri,  at  price  per  tie  as  follows:  On  ties 
delivered  at  Columbia,  t  o.  b.  cars  68c  each; 
on  ties  delivered  at  Mexico,  f.  'o.  b.  cars  73% 
cents  each;  on  ties  delivered  at  Cedar  City,  £ 
o.  b.  cars  70  cents  each.  On  ties  delivered  on 
the  ground  on  the  north  bank  of  the  MLs.<ouri 
river  at  or  near  the  present  wagon  bridge  at 
Jefferson  City,  Missouri,  65  cents  each,  it  beinc 
agreed  by  both  parties  that  not  less  than  2.'i 
per  cent,  of  said  ties  shall  be  delivered  on  the 
north  bank  of  Missouri  river  at  or  near  the 
wagon  bridge  at  Jefferson  City ;  the  remainder 
of  ties  to  be  delivered  at  other  points  named 
herein  as  may  be  directed  by  second  party. 
Each  tie  furnished  shall  be  subject  to  inspection 
by  the  authorized  agent  of  second  {larty  while 
being  loaded  into  cars  at  points  of  shipment  and 
shall  conform  to  the  specifications  attached 
hereto  and  made  a  part  of  this  contract.  Deliv- 
ery to  begin  on  or  before  May  1st,  1910,  and  all 
of  the  ties  to  be  delivered  on  or  before  July  1st, 
1011. 

"Witnesseth,  the  party  of  the  first  part  agrees 
to  deliver  to  the  party  of  the  second  part,  and 
the  party  of  the  second  part  agrees  to  purchase 
and  receive  from  the  party  of  the  first  part. 
No.  1  sawed  white  post  or  burr  oak  switch  ties 
in  sufficient  numbers  to  lay  and  construct  all 
switches  and  spurs  that  said  second  party  may 
require  in  the  construction  of  their  railroad  run- 
ning from  Mexico  via  Columbia  to  Jefferson 
City,  Missouri,  said  switch  ties  to  be  supplied 
in  the  numbers  and  lengths  varying  in  length 
from  8  feet  up  to  a  maximum  of  16  feet  bv 
single  feet.  The  section  of  said  ties  to  be  8 
inches  wide  and  7  inches  deep.  Delivery  to  be 
made  at  option  of  second  party  f.  o.  b.  cats  at 
Mexico,  Columbia  and  North  Jefferson  City,  all 
in  the  state  of  Missouri,  at  the  price  of  12% 
cents  per  lineal  foot  All  of  the  above  material 
to  be  sawed  from  sound,  live,  straight  white  post 
or  burr  oak  timber,  free  from  wind-shakes,  rots 
or  black  rotten  knots,  and  to  be  sawed  straight 
and  smooth. 

"Delivery  to  begin  on  or  before  May  1,  1910^ 
and  to  be  completed  by  Joly  1,  1911. 

"Witnesseth,  the  party  of  the  first  part  agrees 
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to  ddirer  to  tlie  party  of  the  second  part  nod 
the  party  of  the  second  part  agreea  to  paichase 
and  receive  from  the  party  of  the  first  part,  in 
quantity  and  quality  all  the  white  cedar  poles 
required  b^  said  second  party  in  the  construc- 
tion of  their  electric  line  to  be  built  from  Mex- 
ico, Miaaouri,  to  Jefferson  Gityi  ilissouri,  via 
Columbia,  Missouri,  beinK  about  60  miles  in 
}engtb.  The  rxAea  famished  to  be  40  feet  in 
length  and  not  less  than  seven  (7)  inches  in 
diameter  at  the  small  end  and  to  be  peeled  of 
all  bark.  The  specification  for  the  poles  is  at- 
tached hereto  and  is  in  accordance  with  the 
apecifications  of  the  N.  W.  O.  Association.  In 
the  delivery  of  the  said  poles  the  size  of  the  best 
poles  shall  not  be  robbed  but  we  will  deliver 
woods  run:  said  poles  shall  be  straight  and 
Rnooth  and  shall  be  delivered  1  o.  b.  cars  at 
Mexico,  Missonii,  at  the  price  of  seven  and 
•"/loo  dollars  0^7.49)  per  pole.  Delivery  to 
commence  on  or  before  May  let,  1910,  with  full 
delivery  by  July  Ist,  1911.  Deliveries  will  be 
made  at  Columbia,  Missouri,  or  North  Jeffer- 
son, Missouri,  at  an  additional  cost  of  freight 
only  from  Mexico,  Missouri,  to  said  points ; 
some  to  be  paid  by  second  party  if  such  delivery 
is  reqnired.  Terms  of  payment:  Payment  for 
said  ties,  switch  ties  and  poles,,  shall  be  made 
by  second  party  as  follows  to  wit:  For  all  ties, 
switch  ties  and  poles  delivered  up  to,  and  jn- 
clndiog  January  1st,  1911,  payment  to  be  made 
on  tliat  date,  and  for  the  balance  of  said  ties, 
switch  ties  and  poles,  up  to  complete  delivery 
pa^-ment  to  be  made  July  1st,  1911.  Each  of 
said  payments  to  bear  Interest  at  the  rate  of  six 
(6)  per  cent,  per  annum,  from  date  of  bills  for 
said  poles  so  delivered.  Such  payments  to  be 
secared  by  a  good  and  sufficient  bond  acceptable 
to  said  first  party." 

Defendant  objected  to  said  instrument  on 
the  ground  that  Spaete  did  not  have  authority 
to  execute  the  same,  and  that  It  had  not  been 
approved  by  defendant's  board  of  directors. 
The  objection  was  overruled. 

On  February  12,  1910,  V.  H.  Roberts,  gen- 
eral counsel  of  defendant,  sent  to  the  plaln- 
tur  by  mail  the-  fonowlng  document: 

'•North  Missouri  Central  Railway  Co.,  St. 
Ixiiiis,  Mo.,  Feby.  15,  1910.  This  is  to  certify 
that  at  a  meeting  of  the  board  of  directors  of 
the  North  Missouri  Central  Railway  Company 
held  on  February  12,  1910,  the  following  reso- 
lution was  adopted,  to  wit:  Resolved,  that  the 
contract  heretofore  made  and  entered  into  by 
and  between  the  North  Missouri  Central  Rail- 
way Company  and  E.  T.  Browning  8c  Company 
of  Kansas  City,  Missouri,  for  the  purchase  and 
delivery  of  railroad  ties  and  poles  be  and  the 
same  is  hereby  approved. 

"A  true  copy. 

"  "North  Missouri  Central  Railway  Co., 
"[Seal.]  By  O.  F.  Spaete,  President. 

"Attest:  M.  B.  Johnson,  Assistant  Secre- 
tary." 

PlalntiOr  testified  that  the  signature  of 
Spaete  to.that  document  was  in  Spaete's  hand- 
writixtK.  There  was  no  evidence  to  the  con- 
trary. The  evidence  shows  that  no  such  entry 
as  there  called  for  was  ever  made  in  the 
record  of  proceedings  of  the  board  of  direc- 
tors, and  that  M.  B.  Johnson  was  never  such 
assistant  secretary.  There  is  no  evidence  to 
show  wliat,  if  any,  knowledge  plaintiff  had 
that  such  document  was  false. 

Atwut  January  22,  1910,  by  correspondence 
In  writing  between  plaintiff  and  W.  Stuart 
Talt,  defendant's  chief  engineer,  it  was 
agreed  that  2,500  7-lnch  40-feet  Idaho  cedar 
pol4a  at  $7.35  each  and  600  e-lnch  30-foot 
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Northern  cedar  poles  at  $2.80  each  should  be 
substituted  for  the  poles  named  in  the  origi- 
nal contract.  About  April  19,  1910,  by  cor- 
respondence in  writing  between  plaintiff  and 
H.  A.  Albln,  defendant's  general  manager, 
it  was  agreed  that  black  walnut  cross-ties 
would  be  accepted  under  said  contract  the 
same  as  other  ties ;  that  plaintiff  should  have 
the  cation  to  deliver  9,000  No.  2  cross-ties  as 
a  part  of  the  whole  number  to  be  delivered, 
at  10  cents  less  per  tie  tlian  for  No.  1  ties, 
also  that  No.  1  ties  delivered  along  the  right 
of  way  of  the  road  should  be  paid  for  at  65 
cents  each.  Defendant  objected  to  the  two 
modifications  of  the  contract  on  the  ground 
that  the  persona  signing  them  on  behalf  of 
defendant  bad  no  authority  to  do  so,  and 
that  the  execution  of  those  writings  had 
never  been  approved  by  the  board  of  direc- 
tors.   The  objections  were  overruled. 

Some  time  in  April,  1910,  Mr.  Kierstead 
went  to  London,  England,  for  the  purpose  of 
selling  the  bonds  of  the  defendant  in  order 
that  it  might  have  the  money  with  which  to 
build  its  road.  Plaintiff  took  great  Interest 
in  that  mission  in  connection  with  the  of- 
ficers of  defendant.  There  is  no  eviUenoe  to 
Indicate  that  he  was  to  get  any  commission 
for  the  sale  of  the  bonds,  or  that  he  was 
acting  as  defendant's  agent  therein,  except 
that  he  was  active  in  trying  to  make  the  mis- 
sion a  success,  and  that  two  witnesses  tes- 
tified that  he  said  he  would  get  $25,000  if  the 
bonds  were  sold.  He,  on  the  stand,  denied 
that  he  made  that  statement. 

T.  S.  Gordon,  of  Columbia,  one  of  the  di- 
rectors, testified  tliat  in  February,  1910, 
he  met  plaintiff  in  Columbia,  and  that  plain- 
tiff told  him  about  his  contract  with  defend- 
ant, and  that  he  (witness)  said  to  plaintiff: 

"Are  yon  not  a  little  premature?  This  road 
has  not  got  any  money  to  pay  for  ties  until  their 
bonds  are  sold" 

— and  that  plaintiff  answered: 

"Tou  need  not  worry  about  the  bonds ;  they 
are  practically  sold." 

About  June  22,  1910,  plaintiff  consented,  on 
request  of  some  of  defendant's  directors, 
to  become  a  member  of  the  defendant's  board 
of  directors.  He  was  elected  such  on  June 
30th  following,  and  acted  as  such  at  meetings 
of  that  board  held  on  that  day  and  on  July 
5th  following.  At  said  meeting  on  June  30th, 
the  following  proceedings  were  had,  as  shown 
by  the  record  of  the  board: 

"On  motion  of  M.  M.  Stephens,  seconded  by 
A.  J.  Estee,  the  following  resolution  was  adopt- 
ed and  ordered  spread  upon  the  minutes  of  the 
company : 

"  'Resolution. 

"  'Resolved,  that  the  contract  heretofore  made 
and  entered  into  b^  and  between  the  North  Mis- 
souri Central  Railway  Company  and  E.  T. 
Browning  and  Company  of  Kansas  City,  Mis- 
souri, for  the  purchase)  and  delivery  of  railroad 
ties  and  poles  be  and  the  same  is  hereby  ap- 
proved.' 

"On  motion  of  M.'M.  Stephens,  seconded  by 
A.  J.  Estes,  the  following  resolution  was  adon*-- 
ed  and  ordered  spread  upon  the  minutes. 
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"  'Beaolution. 

'"Be  !t  resolved,  that  E.  T.  Browning  and 
Company  be  and  are  hereby  permitted  to  8nb- 
Btitute  600,  6-30  nortltem  white  cedar  and 
2,600  7 — 40  Idaho  white  cedar  poles  in  lieu  of 
the  poles  desi^ated  in  the  contract  of  said 
company,  executed  under  date  of  November  Ist, 
1909,  and  that  the  price  of  ties  delivered  on  the 
right  of  way,  shall  be  the  minimum  price  desig- 
nated in  the  above-named  contract  for  No.  1 
ties,  and  that  the  railway  company  hereby 
agrees  to  accept,  at  any  point  along  the  right 
of  way  mutnallv  agreeable,  9,000  No.  2  ties,  as 
stipulated  in  the  above-named  contract,  at  a 
discount  of  10  cents  from  the  price  of  the  No.  1 
ties.' " 

Stephens  was  at  that  time  president  of  the 
defendant  coiporation.  At  the  meeting  of  the 
board  held  on  July  15,  1910,  the  plaintiff  re- 
signed as  such  director.  The  record  of  the 
board  shows  that  after  such  resignation  and 
on  the  same  day  the  following  proceedings 
were  had: 

"The  contract  and  supplemental  contract  made 
with  E.  T.  Browning  and  Company  for  the 
purchase  of  ties  and  poles  to  be  used  in  the 
construction  of  the  railroad  which  said  contract 
with  said  E.  T.  Browning  and  Company  is 
hereby  fully  confirmed  and  ratified.  Said  reso- 
lution being  duly  seconded  was  submitted  to  a 
vote  and  unanimously  adopted." 

At  a  meeting  of  the  stockholders  of  defend- 
ant held  on  July  15, 1910,  the  following  reso- 
lution was  adopted: 

"Besolved:  That  any  and  all  contracts  made 
on  behalf  of  this  company  by  any  officer  there- 
of, be  and  the  same  are  nereby  repudiated  and 
not  approved,  as  not  being  authorized  and  be- 
ing illegal  and  improper,  save  and  except  the 
contract  made  with  E.  T.  Browning  and  Com- 
pany for  the  purchase  of  ties  and  poles  to  be 
used  in  the  construction  of  the  railroad,  which 
said  contract  with  said  E.  T.  Browning  and  Co. 
is  hereby  fully  confirmed  and  ratified.  Said 
resolution,  being  duly  seconded,  was  submitted 
to  a  vote  and  unanimously  adcq^ted." 

About  February  5,  1910,  the  National  Pole 
Company,  a  corporation,  of  the  first  part, 
and  plaintiff,  of  the  second  part  made  a  con- 
tract In  writing  for  the  delivery  to  plaintiff 
at  the  places  called  for  In  bis  contract  with 
defendant  of  2,500  7-inch  40-foot  Idaho  cedar 
poles  at  $6.63  each  and  500  northern  white 
cedar  6-lnch  30-foot  poles  at  $2.30  each. 
That  contract  contained  the  following: 

"Whereas,  said  North  Missouri  Central  Bail- 
way  Company  referred  to  herein,  is  now  caus- 
ing to  be  issued  by  the  Fidelity  Deposit  Com- 
pany of  Maryland,  of  Baltimore,  ^l^ryland,  a 
bond  guaranteeing  payment  for  all  poles  men- 
tioned herein  and  other  material  in  tlieir  con- 
tract with  second  party  herein,  said  contract 
dated  November  Ist,  1909:  Now  therefore  in 
consideration  of  this  guaranty  bond  now  being 
issued  to  second  party  of  this  contract  as  stated 
above,  the  said  second  party  herein  agrees  to  al- 
low that  portion  of  said  bond  as  relates  to  pay- 
ment of  cedar  poles  stand  as  an  additional 
guaranty  to  first  party  of  this  contract  in  pay- 
ment to  them  for  the  poles  to  be  delivered  by 
them  under  this  contract." 

On  February  25,  1910,  plaintiff  entered 
Into  a  contract  In  writing  with  Hudson  & 
Cain  for  the  sale  and  delivery  of  ties  to  plain- 


tiff along  Its  right  of  way.    'Xbat  contract 
contained  the  follovring: 

"Witnesseth:  The  said  first  parties  agree  to 
make  and  purchase  and  deliver  to  the  second 
party,  and  the  second  party  agrees  to  purchase 
and  receive  from  said  first  parties,  all  the  No. 
1,  hewn,  white,  post,  burr  oak,  or  black  walnut 
ties  that  said  first  parties  may  be  able  to  pur- 
chase or  make,  up  to  200,000  ties ;  commencing 
on  this  date  ana  ending  June  Ist,  1911,  said 
first  parties  do  not  bind  themselves  to  make  or 
purchase  and  deliver  the  full  two  hundred  thou- 
sand ties,  but  they  do  bind  themselves  to  use 
every  effort  at  tn^r  command  to  secure  aa 
many  of  the  200,000  ties  aa  their  time,  money 
and  efforts  will  permit  them." 

It  Is  farther  provided  that  Na  1  ties 
should  be  paid  for  at  55  cents  each,  and  that 
such  Na  2  ties  aa  should  accumulate  dur- 
ing the  work  of  making  said  ties  should  be 
delivered  to  plaintiff  at  27%  cents  each. 

On  May  16,  1910,  plaintiff  made  a  con- 
tract In  writing  with  said  Hudson  &  Cain 
for  the  sale  and  delivery  to  him  along  said 
right  of  way  of  15  sets  of  switch  ties  at  9% 
cents  per  lineal  foot.  The  evidence  shows 
that  there  are  660%  lineal  feet  In  each  set 
of  switch  ties,  and  that  15  sets  would  have 
been  necessary  in  the  construction  of  said 
work. 

Defendant  objected  to  all  three  of  those 
subcontracts  on  the  ground  that  they  were 
irrelevant.  Incompetent,  and  immaterial. 
The  objections  were  overruled. 

Beginning  In  April  and  prior  to  June  80, 
1910,  plaintiff  delivered,  and  defendant  ac- 
cepted, nnder  the  contract  0,126  No.  1  and 
897  No.  2  ties  of  the  aggregate  contract  value 
of  $6,455.91.  While  plaintiff  was  such  di- 
rector of  the  defendant  ccnnpany,  L  e.,  from 
June  30  to  July  15,  1910,  he  delivered  to  de- 
fendant, and  the  defendant  accepted,  1,478 
No.  1  and  147  Na  2  ties  at  Columbia.  The 
uncontradicted  evidence  showed  that  plain- 
tiff caused  to  be  placed,  upon  defendant's 
light  of  way  after  July  16,  1910,  the  day 
on  which  he  resigned  as  such  director,  and 
prior  to  September  20,  1910,  11,473  No.  1  and 
1,882  No.  2  ties,  and  tendered  them  to  de- 
fendant, but  that  defendant  about  the  latter 
date  failed  to  furnish  the  bond  called  for 
by  the  contract,  and  declined  to  Inspect  said 
ties,  stating  as  a  reason  for  so  doing  that 
the  defendant  had  no  money  with  which  to 
proceed.  The  evidence  showed  that  the  near- 
est market  places  at  which  those  unaccepted 
ties  lying  along  the  right  of  way  could  be 
delivered  are  Columbia,  New  Bloomfield, 
Holts,  and  Hartsburg,  and  that  the  market 
value  of  cross-ties  at  those  places  was  45 
cents  for  No.  1  and  22  cents  for  No.  2  ties, 
and  that  It  would  cost  from  12  to  20  cents 
each  to  deliver  those  ties  at  those  places. 
A  tabulated  statement  was  pat  In  evidence, 
showing  the  location  of  each  tleyard  on  the 
right  of  way,  the  number  of  unaccepted  ties 
therein,  and  the  cost  per  tie  of  removing 
them  to  &aid  market  places.  The  evidence 
also  shows  that,  at  the  time  defendant  Te> 
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fused  to  fnrther  Inspect  ties,  plaintiff  bad  in 
the  country  near  the  contemplated  road  70,- 
000  No.  1  and  6,074  No.  2  ties  ready  to  be 
haaled  and  delivered  to  defendant. 

The  trial  court,  In  accordance  with  the 
statute.  In  writing,  made  Its  findings  of  fact 
and  stated  Its  conclusions  of  law,  wherein 
It  found  the  incorporation  of  defendant,  the 
making  of  all  the  above-mentioned  contracts 
and  supplemental  contracts.  It  found  that 
plaintiff  served  as  a  director  of  defendant 
beginning  on  June  30,  1910,  and  that  be  re- 
signed as  such  on  July  15th  following;  that 
on  the  last-named  date,  after  plaintiff's  resig- 
nation as  such  director,  all  said  contracts 
between  plaintiff  and  defendant  were  rati- 
fied and  coniirmed  by  defendant's  stockhold- 
ers at  their  regular  meeting,  and  that  on 
tbe  same  day  the  defendant's  board  of  di- 
rectors confirmed  and  ratified  said  contracts 
wltb  the  supplements  thereto.  The  court 
found  that  said  subcontractors  were  ready 
and  able  to  perform  their  said  contracts; 
tbat  the  market  value  of  ties  at  the  nearest 
market  places  to  defendant's  right  of  way 
was  45  cents  for  No.  1  and  22  cents  for  No. 
2  ties ;  that  plaintiff,  prior  to  June  30,  1010^ 
delivered  to  defendant,  and  the  defendant 
accepted,  9,126  Na  1  ties  and  797  No.  2  ties' 
of  the  aggregate  value  at  the  agreed  prices 
of  16,455.91;  tbat  during  the  time  plaintiff 
was  such  director  be  delivered  to  defendant, 
and  defendant  accepted,  under  tbat  contract 
1.478  No.  1  ties  and  147  No.  2  ties  of  the 
contract  value  of  |1,090.30,  which  amount 
was  not  allowed  to  plaintiff  because  of  the 
fact  that  he  was  such  director  at  the  time 
of  their  delivery.  Xhe  court  proceeded  as 
follows: 

"That  the  plaintiff  delivered  to  the  defendant 
company  under  said  contract  and  along  defend- 
ant's right  of  way  after  July  16,  1910,  and  prior 
to  Sei>tember  20,  1910,  11,473  No.  1  cross-ties 
and  1,882  No.  2  cross-tiea,  of  an  aggregate  val- 
ue at  said  contract  price  of  65  cents  and  75 
cents  per  cross-ties,  respectively,  of  $8,532.55. 
Tliat  the  defendant  did  not  accept  said  last-men- 
tioned ties  within  a  reasonable  time  thereaft- 
er, and  I  do  find  that  defendant's  failure  so  to 
accept  or  inspect  the  same  is  tantamount  to  a 
refusal  on  its  part  to  accept  the  same,  and  that 
plaintiff  is  in  law  entitled  to  remove  said  ties  to 
the  nearest  market  for  the  sale  thereof,  and 
there  dispose  of  the  same;  and  I  do  find  tliat 
said  ties  are  worth,  at  the  nearest  market  plac- 
es for  the  delivery  thereof,  the  prices  following, 
to  wit:  45  cents  each  for  No.  1  cross-ties,  and  22 
cents  each  for  No.  2  cross-ties,  making  an  ag- 
gregate of  aU  said  ties,  at  their  nearest  market 
places,  of  ^,576.89,  which  price,  however, 
should  be  diminished  by  the  cost  of  lianling  said 
ties  to  said  market  place,  including  toll  at  toll- 
gates,  if  any,  which,  from  the  evidence,  I  find  to 
be  in  the  aggregate  number  for  said  ties  last 
mentioned  the  sum  of  $2,374.64,  and  leaving  the 
net  value  of  said  ties,  at  said  nearest  market 
places,  the  sum  of  $3,302.25,  which,  subtracted 
from  said  contract  price  of  $S,5.H2.55,  leaves  the 
sum  of  $5,830.30,  which  I  do  find  to  be  the  dam- 
age sustained  by  plaintiff  on  account  of  refusal 
of  defendant  to  so  inspect  and  accept  the  ties 
aforesaid. 

"That  plaintiff  under  his  said  subcontracts 
has  40,000  ties  manufactured  and  ready  for  de- 
livery to  defendant  in  the  northern  portion  of 


Boone  connty.  Mo.,  and  40,000  other  cross-ties 
manufactured  and  ready  for  such  delivery  in 
the  southern  part  of  said  Boone  county,  but 
that  none  of  said  ties  have  yet  been  deUvered 
to  said  defendant.  I  find  in  said  lot  of  80,000 
ties  there  are  contained  substantially  70,000  No. 
1  cross-ties  and  substantially  10,000  No.  2  cross- 
ties. 

"I  further  find  that  defendant  has  heretofore 
accepted  from  plaintiff  2,926  No.  2  cross-ties, 
and  was  under  said  contracts  oblieed  to  accept 
only  9,000  No.  2  cross-ties  in  all,  leaving  a  bal- 
ance of  No.  2  cross-ties  to  be  supplied  defendant 
of  6,074.  I  do  further  find  that  70,000  No.  1 
cross-ties  and  the  6,074  No.  2  cross-ties  could 
be  transported  from  the  points  where  manufac- 
tured to  the  markets  therefor  at  the  same  ex- 
pense they  could  be  transported  and  delivered 
to  defendant  at  the  points  of  delivery  along  its 
right  of  way,  and  that  therefore  the  transpor- 
tation of  said  ties  to  said  market  should  be 
omitted  from  the  calculation  of  damages. 

"I  therefore  find  that  as  to  said  70,000  No. 
1  cross-ties,  plaintiff  is  entitled  to  recover  from 
defendant  the  contractual  profit  of  10  cents  per 
cross-tie  as  fixed  and  determinable  from  said 
contract  between  plaintiff  and  defendant  and 
said  subcontract;  and  as  to  said  6,074  No.  2 
cross-ties,  plaintiff  is  entitled  to  recover  there- 
on the  difference  between  the  price  therefor  as 
fixed  by  said  subcontract  with  the  firm  of  Hud- 
son &  Cain,  to  wit,  27iA  cents,  and  the  price 
contracted  by  defendant  to  be  paid  therefor,  to 
wit,  56  cents  per  such  cross-nes,  aggregating 
the  sum  of  $8,670.86. 

"I  do  further  find  that  plaintiff  has  entered 
into  responsible  subcontracts,  to  wit  [said 
snbcontracts  with  the  firm  of  Hudson  &  Cain, 
introduced  in  evidence  as  Exhibit  S]  for  the 
manufacture  and  delivery  to  defendant  of  the 
balance  of  ties  due  under  plaintiffs  said  con- 
tract, to  wit,  66,126  No.  2  cross-ties,  for  which, 
under  said  contract  plaintiff  would  have  receiv- 
ed had  said  contract  been  fulfilled,  and  said  tics 
delivered  along  the  right  of  way  of  defendant 
company,  a  profit  of  10  cents  upon  each  tie; 
and  that  the  amount  of  such  damage  at  such 
average  profit  for  the  refusal  to  perform  said 
contract  is  the  sum  of  $6,612.60. 

"Sixth.  I  do  further  find  that  on  the  26th  day 
of  March,  1910,  plaintiff  entered  into  a  sub- 
contract with  said  Hudson  &  Cain,  whereby 
he  purchased  from  them  15  sets  of  switch  ties, 
to  be  delivered  at  the  times  and  places  mention- 
ed in  plaintiff's  said  contract  with  the  defend- 
ant; and  I  do  find  that  15  sets  of  such  switch 
ties  was  the  number  which  would  have  been 
needed  by  defendant  company  in  the  construc- 
tion of  its  railway  on  being  completed,  and  that 
the  plaintiff  purchased  the  same  from  Hudson 
&  Cain  at  9^^  cents  per  lineal  foot,  and  was 
ready  and  willing  to  furnish  the  same  to  the 
defendant;  and  that  the  defendant  did  agree, 
when  so  delivered,  to  pay  for  said  switch  ties 
at  the  rate  of  12%  cents  per  lineal  foot  accord- 
ing to  said  contract  between  plaintiff  and  de- 
fendant; and  I  do  further  find  that  there  were 
9,892  lineal  feet  of  ties  in  said  15  sets  of  switch 
ties,  and  that  the  i>rofit  which  plaintiff  would 
therefore  have  derived  from  the  furnishing  of 
such  switch  ties  so  contracted  for  is  the  sum  of 
$1,236. 

"Wherefore  I  do  find  that,  for  and  on  account 
of  the  several  breaches  of  the  contract  so  enter- 
ed into  and  existing  between  plaintiff  and  de- 
fendant with  reference  to  the  furnishing  of  ties 
and  poles  by  plaintiff  to  the  defendant,  and 
which  said  contract  was  fully  ratified,  adopted, 
and  confirmed  by  the  defendant  through  the 
action  of  its  stockholders  and  board  of  direc- 
tors, as  heretofore  fully  recited,  there  has  ac- 
crued to  the  plaintiff  a  claim  for  damages,  ac^ 
cording  to  the  several  findings  heretofore  made, 
as  follows: 
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(Ma 


Profit  to  tuiTe  been  made  uims  cedar  poles 
contracted  for,  but  refused  to  be  received 
b7  defendant  1 1,825  00 

For  11,64S  erosa-tfea  delivered  to  and  ae- 
cepted  by  defendant  (leas  the  amount  so 
delivered  during  the  period  of  plaintiff's 
dlrectorsblp)     6,45611 

Damages  for  failure  to  accept  and  pay  for 
13,355  cross-ties,  so  delivered  by  plaintiff 
but  not  accepted  by  defendant S,S30  SO 

Damages  for  failure  to  receive  76,074  cross- 
ties  rubcontracted  for,  but  not  delivered     S,<TO  15 

Damages  tor  failure  to  receive  66,126  cross- 
ties  subcontracted  tor,  but  neither  made 
nor  delivered  6,612  60 

Por  9,892  lineal  feet  of  switch  ties,  subcon- 
tracted tor  at  the  rate  of  9^  cents  per 
lineal  foot,  and  for  which  defendant  was 
to  pay  12H  cents  per  lineal  foot  when 
delivered    296  26 

Total   »29,190  42 

"Seventh.  I  further  find  that  on  December  1, 
1900,  plaintiff  deposited  with  the  defendant  the 
Bom  of  $500  as  a  guaraaty  of  his  good  faith 
and  ability  in  carrying  out  the  contract  between 
himself  and  defendant,  as  aforesaid,  which  sum 
was  to  be  returned  to  plaintiff  in  cose  of  his 
compliance  with  the  conditions  of  said  contract. 
I  do  find  that  plaintiff  fully  performed  his  part 
of  said  contract  up  to  the  time  when  defendant 
refused  on  its  part  to  perform  the  same,  and 
that  plaintiff  was  able,  willing,  and  ready  at  the 
time  to  perform  the  balance  of  hia  said  agree- 
ment I  therefore  find  the  plaintiff  was  and  is 
entitled  to  a  return  of  said  $500,  together  with 
interest  thereon  from  date  of  instituting  this 
suit  at  the  rate  of  6  per  cent,  per  annum. 

"Eighth,  I  do  also  find  that  plaintiff  paid 
and  advanced  for  the  use  and  benefit  of  defend- 
ant at  defendant's  special  uses  and  requests  at 
various  times  the  following  sums  of  money,  to 
wit: 

April     5.1910. I    198 

April     6,1910 64  24 

April     9,1810 800  00 

April   25,1910 2  25 

June         1910  to  September,  19U 22  24 

June    22,  1910. 200  00 

July      1,  1910. ;.  140  00 

July      1,1910. 60  00 

July     19,1910 4  00 

To  wit.  the  total  sum  of (784  71 

— which  said  sums  have  never  been  repaid  by  de- 
fendant to  plaintiff,  and  there  is  now  due  from 
defendant  to  plaintiff  said  sum  of  $TM.71,  to- 
gether with  interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  the  date  of  instituting  this 
suit. 

"Wherefore,  I  find  that  the  plaintiff  is  enti- 
tled to  recover  from  defendant : 

In  addition  to  the  sum  of (29,190  42 

For  breach  of  contract  aa  aforesaid,  the 
further  sums  of  cash  deposited  and  ad- 
vanced, aggregating  the  total  sum  of....      1,284  71 

To  wit,  a  total  recovery  of  the  principal 
■nm  of  (30.47613 

Together  with  Interest  thereon  from  the 
date  of  filing  this  suit,  to  wit,  September 
28,  1910,  until  this  2d  day  of  January, 
1912,  amounting  to  the  sum  of 2,299  27 

Making  a  total  finding  In  favor  of  plain- 
tiff and  against  the  defendant  upon  his 
cause  of  action  of (32,774  40 

"And  I  do  further  find  from  the  evidence  with 
respect  to  the  counterclaim  set  up  in  defend- 
ants answer  thnt  defendant  has  not  sustained 
its  said  counterclaim. 


"ConcIusioDB  of  Iiaw. 

"Upon  the  foregoing  conclusions  of  fact,  the 
court  declares  the  law  to  be  that  plaintiff's  eon- 
tract  with  the  defendant  was  a  valid  and  bind' 
ing  one  when  approved  by  the  board  of  direc- 
tors of  said  defendant,  and  obligated  each  party 
thereto  to  perform  the  same. 

"That  plaintiff  performed  a  part  of  his  under- 
taking under  said  contract,  and  was  ready,  able, 
and  willing  and  was  in  the  act  of  performing  the 
balance  thereof  in  accordance  with  the  terms 
thereof  when  the  defendant  failed  and  refnsed 
to  carry  out  its  part  of  said  agreement,  and  re- 
pudiated the  same,  and  that  by  such  refusal  and 
repudiation  on  the  part  of  the  defendant,  plain- 
tiff became  entitled  to  cease  the  performance  of 
said  contract  on  bis  part  and  bring  immediate 
action  against  the  defendant  to  adjust  the  rights 
of  the  parties  under  said  contract. 

"I  further  declare  as  a  matter  of  law  that  the 
plaintiff's  services  aa  a  director  duriug  the  peri- 
od from  June  30,  1910,  until  July  15,  1910,  did 
not  have  the  effect  of  avoiding  the  said  contract 
with  defendant  theretofore  entered  into  and 
thereafter  ratified  by  defendant's  board  of  di- 
rectors, except  as  to  material  furnished  by  plain- 
tiff to  defenuo^t  during  the  period  aforesaid. 

"I  further  declare  as  a  matter  of  law  that  the 
ties  delivered  to  and  accepted  by  defendant  be- 
came the  property  of  defendant,  and  defendant 
thereby  became  obligated  to  pay  the  full  contract 
price  therefor,  except  as  to  such  as  were  deliv- 
ered during  said  period  of  his  directorship;  that 
the  ties  delivered  along  the  right  of  way  that 
were  not  inspected  or  accepted  by  the  defendant 
remain  the  property  of  plaintiff,  and  that  he  is 
entitled  to  talie  iiossession  thereof  and  dispose  of 
the  same,  as  he  is  also  of  the  76,000  ties  manu- 
factured, but  not  delivered  to  the  defendant,  as 
well  as  all  such  as  may  have  been  manufactured 
since  the  institution  of  this- suit 

"I  do  further  declare  as  a  matter  of  law  that 
the  plaintiff  is  entitled  to  recover  from  the  de- 
fendant the  difference  between  the  contract  price 
for  the  ties  that  were  actually  delivered  but  not 
accepted  and  received  by  defendant  and  the  net 
market  value  of  such  ties  at  the  market  point 
next  nearest  to  their  location,  and  by  such 
market  price  or  value  is  here  intended  the  rea- 
sonable market  price  of  such  ties  at  such  mar- 
ket point,  less  the  cost  of  delivering  the  same 
there. 

"And  with  refM«nce  to  each  ties  and  poles 
as  were  not  delivered  along  the  defendant's  rii;ht 
of  way,  I  do  further  find  as  a  matter  of  law 
that  the  plaintiff's  measure  of  damages  for  de- 
fendant's refusal  to  carry  out  its  said  contract 
with  plaintiff  is  the  difference  between  the  price 
of  cross-ties  and  poles  as  fixed  in  and  by  the 
contract  between  plaintiff  and  defendant  and  the 
price  thereof  as  the  same  were  agreed  to  be  fur- 
nished to  plaintiff  in  accordance  with  the  terms 
of  subcontracts,  ^^^th  responsible  subcontrnctnrs 
who  had  theretofore  agreed  with  plaintiff  to  fur- 
nish the  same  and  who  continued  able  and  will- 
ing so  to  do. 

"I  further  conclude  that  plaintiff  is  entitled 
to  recover  the  sum  of"  ?500,  deposited  with  de- 
fendant upon  the  signing  of  the  said  contract, 
and  also  the  moneys  advanced  by  plaintiff  to 
defendant  from  time  to  time  and  not  repaid,  be- 
ine  the  sum  of  $784.71,  namely  to  the  recovery 
of  a  total  sum  of  $1,284.71  on  said  account,  witii 
interest  from  the  date  of  filing  this  suit  as  afore- 
said at  the  rate  of  6  per  cent,  per  annum. 

"And  from  the  foregoing  findings  of  law  and 
fact  it  follows  that  plaintiff  should  recover 
against  the  defendant  as  of  the  2d  day  of  .Tan- 
uary,  1912,  the  total  sum  and  principal  and  in- 
terest of  $32,774.40,  to  bear  interest  from  said 
date  at  said  rate  of  6  per  cent,  per  annum. 

"And  from  the  foregoing  facts  I  do  further 

conclude  that  the  defendant  take  nothing  from 

plaintiff  upon   its  counterclaim,   bnt   that   the 

plaintiff  also  recover  herein  his  costs  expended. 

"Hugo  Maench,  Judgei,'* 
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O.  PortM  Johnson,  of  St.  Louis,  and  N.  T. 
Gentry,  of  Columbia  (W.  M.  Williams,  of 
BoonriUe,  of  counsel),  for  appellant.  Arthur 
O.  Moaeley,  of  St.  Louis,  for  respondent 

BEVELLB,  3.  (after  stating  the  tacts  as 
above.)  [I-S]  L  The  undertakings  of  parties 
to  a  contract  are  mutual  and  dependent,  and 
before  either  can  recover  for  breach  he  must 
do  more  than  show  default  of  the  other — ^he 
mast  show  ^ther  a  performance  or  an  offer 
to  perform  on  his  part— and.  In  order  to  show 
the  latter  he  must  show  his  readiness  and 
ability  to  perform  at  the  appointed  time  and 
place.  These  are  conditions  precedent  to  the 
right  of  either  party  to  maintain  an  action 
for  the  default  of  the  other,  and  until  they 
are  compiled  with  the  default  is  mutual  and 
nonactlonable;.  Davis  t.  Oilliam,  14  Wash. 
206,  44  Pac.  119 ;  Sweetser  t.  MelUck,  4  Idaho, 
201,  38  Pac.  403;  Iroquois  Fnrnace  Co.  v. 
Hardware  Co.,  201  111.  297,  66  N.  E.  237;  Mc- 
Pberson  v.  Oale,  40  III.  368;  Nets  t.  Yocum, 
(P.  C.)  16  Fed.  168. 

In  the  instant  case  it  Is  essential  to  a  re- 
oovery  of  damages  that  plaintiff  show  that 
at  the  times  and  places  designated  in  the 
contract  he  delivered  the  ties  and  poles  in 
question,  or  that  be  was  ready,  willing,  and 
able  to  do  so,  and  in  order  to  measure  bis 
damages  he  must  show  the  price  and  cost  at 
which  he  could  have  manufactured  or  pur- 
chased and  finally  delivered  such  ties  and 
poles,  his  damages  being  the  difference,  if 
any,  between  such  cost  or  price  and  the  price 
stipulated  in  the  contract  declared  on.  Con- 
scions  of  these  requirements,  plaintiff  at- 
tempted to  meet  them  by  sliowing  that  he 
bad  an  alleged  contract  with  Hudson  &  Cain 
for  the  purchase  and  delivery  of  the  neces- 
sary quantity  of  ties  and  with  the  National 
Pole  Company  for  the  purchase  and  delivery 
of  the  poles  called  for  by  his  contract  with 
defendant.  No  other  proof  of  ability  and 
readiness  on  his  part  to  comply  with  the  con- 
tract was  offered,  and  such  alleged  contracts 
were  received  and  accepted  by  the  trial  eonrt 
as  a  sufficient  showing  of  his  ability  and 
readiness  to  fully  perform.  Over  the  objec- 
tions and  exceptions  of  defendant  these  al- 
leged contracts  were  offered  in  evidence,  and 
the  Hudson  &  Cain  contracts  disclose,  upon 
their  face,  that  they  are  not  contracts  at  all, 
being  unilateral  and  having  no  binding  or 
valid  force.  They  have  been  before  this 
court  in  another  action,  wherein  the  plain- 
tiff here  was  sued  for  breach  thereof,  and 
wherein  he  successfully  contended  that  the 
contract  was  void.  Hudson  v.  Browning,  264 
Mo.  58,  174  a  W.  393.  It  Is  said,  however, 
by  plaintiff  that  the  record  further  shows 
the  actual  market  value  of  ties  at  places 
where  be  was  bound  to  make  delivery.  It  is 
true  the  record  discloses  that  ties  at  certain 
•maU  towns  along  the  proposed  railway  line 
were  valued  at  a  certain  amount,  but  there 
la  no  abowlng  that  ties  in  the  quantities  re- 


quired by  this  contract  could  even  bs  pais 
chased  at  such  places,  or  elsewhere,  or,  if 
purchased  in  such  quantities,  tbe  price  at 
which  same  could  be  acquired.  In  otber 
words,  the  record  is  entirely  silent  as  to 
plalntUTs  abUIty  to  either  manufacture  or 
purchase  ties  in  sufficient  quantities  to  ful- 
fill the  terms  of  his  contract  at  the  times  and 
places  required,  as  well  as  the  price  at  which 
such  quantity  of  ties  could  be  had,  and  in 
consequence  there  is  no  showing  of  damage 
or  the  extent  thereof  in  so  far  as  the  case 
relates  to  ties  not  delivered. 

It  is  apparent  from  the  whole  record  that 
the  theory  upon  which  the  case  was  tried  . 
and  the  findings  made  below  was  that  the 
subcontracts  with  Hudson  &  Cain  and  tbe 
National  Pole  Company  were  valid,  and  of 
themselves  sufficient  to  show  ability  and 
readiness  to  perform,  as  well  as  a  basis  upon 
whidi  to  calculate  plaintiff's  damages.  It 
is  likewise  manifest  that  plaintiff  did  not 
have  in  his  possession  a  sufficient  quantity  of 
ties  and  poles  to  meet  the  requirements  of 
tbe  contract,  and,  as  above  stated,  there  is 
no  other  showing  in  the  respects  pointed  oat. 
What  has  been  said  with  reference  to  the 
contracts  of  Hudson  &  Cain  likewise,  but  for 
different  reasons,  apply  to  the  contract  with 
the  National  Pole  Company,  and  to  the  dam- 
ages assessed  because  of  defendant's  failure 
to  accept  tbe  poles.  Tbe  allowance  of  $1,825 
was  for  loss  of  plaintiff's  profits  on  cedar 
poles,  which,  it  is  alleged,  be  bad  contracted 
to  purchase  from  the  National  Pole  Com- 
pany. None  of  these  were  delivered  by  plain- 
tiff to  defendant,  or  by  the  subcontractor  to 
plaintiff,  and  his  alleged  loss  is  wholly  on 
account  of  profits,  and  they  were  ascertained 
and  determined  on  the  basis  of  the  prices 
fixed  by  tbe  contract  with  defendant  and  bis 
contract  with  the  pole  company.  This  con- 
tract was  conditional,  and  expressly  provided 
that  the  bond  which  tbe  defendant  company 
bad  agreed  to  furnish  the  plaintiff  should 
stand  as  security  to  the  pole  company  in  s<> 
fax  as  It  guaranteed  payment  for  tbe  poles. 
No  bond  was  ever  given  by  tbe  defendant 
company  to  plaintiff,  and  this  part  of  bis 
contract  with  the  National  Pole  Company 
was  net, complied  with.  While  It  might  be 
consistently  said  that  tbe  plaintiff  himself 
might  waive  tbe  giving  of  tbe  bond  in  so  far 
as  it  guaranteed  payment  to  him,  it  cannot 
be  said  that  be  could  waive  this  for  the  pole 
company.  Until  this  bond  was  executed  and 
the  pole  company  had  the  benefit  thereof,  it 
was  under  no  legal  obllgatlonB  to  furnish 
poles  to  tbe  plaintiff,  and  alnoe  It  did  fur- 
nish none,  this  conditional  and  unfulfilled 
contract  did  not  afford  a  sufficient  showing 
of  ability  on  the  part  of  plaintiff  to  furnish 
tbe  poles  to  the  defendant  comi>any,  nor  was 
it  a  proper  basis  for  determining  plaintiff's 
damages  In  this  reinject. 

[4]  II.  There  is  indnded  In  tbe  Judgment 
for  plaintiff  an  item  of  1500,  with  Interest 
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thereon  from  the  Instltntlon  of  the  suit,  for 
a  deposit  alleged  to  have  been  made  'with  the 
president  to  guarantee  good  faith  in  carrying 
out  the  terms  of  the  contract  The  contract 
calls  for  no  such  deposit,  and  the  by-laws  of 
the  defendant  company  provide  that  all  mon* 
eys  coming  to  It  shall  be  paid  to  the  treas- 
urer, and  all  checks  and  drafts  be  Indorsed 
by  him.  The  draft  for  this  amount  was  de- 
livered to  the  president  of  the  company,  and 
his  own  receipt  therefor  taken.  It  was  made 
payable  to  the  company,  but  was  Indorsed  by 
the  president  alone,  and  the  receipt  therefor 
was  signed  only  in  bis  name.  There  is  no 
evidence  tliat  he  ever  accounted  for  any  part 
of  the  sum  to  defendant,  or  that  he  had  been 
permitted,  with  knowledge  of  the  directors, 
to  receive  money  in  its  behalf  on  other  occa- 
sions. It  is  our  opinion  that,  under  such  cir- 
cumstances, the  plaintiff  Is  not  entitled  to 
recover  on  this  claim,  as  the  president  was 
not  acting  within  the  line  of  his  duty  nor 
scope  of  his  authority  in  receiving  same;  it 
being  purely  a  personal  transaction  and  not 
binding  on  defendant 

[C]  III.  It  is  urged  that  the  contract  de- 
clared on  is  invalid  and  without  force,  be- 
cause: (1)  Both  the  by-laws  of  defendant 
company  and  the  contract  itself  provide  that 
it  could  become  effective  only  upon  the  con- 
currence of  the  board  of  directors,  and  this, 
it  is  asserted,  was  never  given;  (2)  uncer- 
tainty as  to  the  quantity  to  be  delivered;  (3) 
defendant  was  a  director  of  defendant  cor- 
|K>ration  at  the  time  of  the  alleged  ratifica- 
tion of  the  contract  and  was  prohibited  by 
section  3161,  R.  S.  1009,  from  making  and 
performing  such  a  contract. 

With  respect  to  the  first  contention,  it  is 
true  enough  that  the  by-laws  and  contract 
provide  as  stated,  and,  absent  acts  of  estop- 
pel or  ratification,  the  contract  would  be  de- 
void of  vitality  without  the  concurrence  of 
the  board.  The  record,  however,  discloses 
that.  In  pursuance  of  the  provisions  of  the 
contract,  the  executive  officers  and  author- 
ized agents  of  the  defendant  company  in- 
spected and  unconditionally  received  a  large 
number  of  the  ties  from  the  plaintiff,  and 
that  on  June  30,  1910,  the  board  of  directors, 
by  resolution  duly  recorded,  fully  ratified 
the  contract.  It  further  discloses,  however, 
that  at  this  time  the  plaintiff  himself  was  a 
member  of  the  board,  having  but  a  few  days 
prior  thereto  qualified  as  such.  It  is  unneces- 
sary to  determine  whether  his  membership 
at  that  time  rendered  void  the  attempted 
ratification,  because  it  further  appears  that 
on  July  15th,  and  after  he  had  duly  resigned 
as  a  director,  and  his  resignation  bad  been 
accepted  by  the  board,  the  board  again  fully 
ratified  the  contract  and  at  a  meeting  of  the 
stockholders  held  on  the  same  day,  and  after 
his  resignation,  as  aforesaid,  the  same  was,  in 
all  things,  ratified  by  them.  The  law  is 
well  settled: 


"That  when  a  ratification  has  thus  taken 
place,  it  is  equivalent  to  an  antecedent  au- 
thority, and  estops  the  corporation  from  sub- 
sequently disavowing  the  act  bo  ratified.  Where 
the  tmautboriced  act  of  an  officer  is  fully  rati- 
fied by  the  corporation,  it  thereafter  becomes  im- 
material that  the  officer  was  without  authority 
originally ."  2  Thompson  on  Corp,  f  2016; 
10  Cyc.  1078;  Mining  Oo.  v.  Taylor,  247  Mo.  1, 
152  8.  W.  6. 

It  Is  also  the  law  that: 

"The  effect  of  a  subsequent  ratification  is  that 
it  relates  back  and  gives  vitality  to  the  unaa- 
thorized  act  or  contract  as  of  the  date  when  it 
was  made,  and  affirms  it  in  all  respects  as 
though  it  had  been  originally  authorized." 

Applying  these  well-established  prindples 
to  the  present  case,  we  can  but  hold  that  the 
subsequent  ratification  by  both  the  board  of 
directors  and  the  stockholders  fully  validat- 
ed the  unauthorized  act  of  the  president  in 
executing  the  contract  without  the  concur- 
rence of  the  board  of  directors. 

It  is  also  our  opinion  that  this  ratification 
was  not  only  of  the  original  contract  bat 
the  two  supplemental  ones  as  well,  they  hav- 
ing been  entered  into  prior  to  either  act  of 
ratification,  and  the  record  entries  disclos- 
ing beyond  question  that  the  board  had  botb 
in  mind  when  they  acted. 

[I]  The  second  insistence,  that  the  contract 
is  Indefinite  and  uncertain  as  to  the  number 
of  ties  to  be  furnished,  is  based  upon  the  use 
of  the  words  "more  or  less"  after  the  state- 
ment of  the  number  of  ties  in  the  original 
contract,  and  opon  the  provision  of  the  con- 
tract requiring  plaintiff  to  furnish  switch 
ties  and  poles  sufficient  for  the  construction 
of  the  defendant's  road.  With  reference  to 
the  use  of  the  terms  "more  or  less,"  it  Is 
our  opinion  that  it  was  Intended  to  apply 
only  to  sudi  incidental  or  immaterial  varia- 
tions in  quantity  as  would  naturally  occur 
in  connection  with  such  a  transaction,  and 
that  it  does  not  render  the  contract  void  for 
uncertainty.  Norrington  v.  Wright  115  U. 
S.  188,  a  Sup.  Ct  12,  29  U  Ed.  366;  Pine 
River  Logging  Co.  v.  U.  S.,  186  U.  S.  2T9, 
22  Sup.  Ct  920,  46  U  Ed.  1164;  PUte  Glass 
Co.  V.  Highland,  74  C.  O.  A.  462,  143  Fed. 
242 ;  Holland  v.  Bea,  48  Mich.  218,  12  N.  W. 
167;  Cabot  v.  Winsor,  1  Allen  (Mass.)  646. 
As  to  the  second  reason  assigned  for  the  al- 
leged mncertainty,  tliis  court  in  Moran  Bolt 
&  Kut  Mfg.  Ca  V.  St  Louis  Car  Co.,  210  Mo. 
716,  109  S.  W.  47,  approved  a  rule  stated  as 
follows  in  Cold  Blast  Transportation  Go.  ▼. 
Kansas  City  Bolt  &  Nut  Co.,  114  Fed.  77, 
52  a  a  A.  26,  57  L.  R.  A.  696: 

"A  contract  for  the  future  delivery  of  per- 
sonal property  •  •  *  may  be  sustained  if 
the  quantity  is  ascertainable  otherwise  with 
reasonable  certainty.  An  accepted  offer  to  far- 
nish  or  deliver  aadi  articles  of  personal  proper^ 
ty  as  shall  be  needed,  required,  or  consumed  by 
the  established  business  or  the  acceptor  during 
a  limited  time  is  binding,  and  may  be  enforced, 
because  it  contains  the  implied  agreement  of  tilie 
acceptor  to  purchase  aU  the  articles  that  shall 
be  required  in  conducting  his  business  during 
this  time  from  the  party  who  makes  the  offer." 
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The  contract  under  consideration  states 
the  route  and  length  of  the  road,  and  con- 
tains sncii  other  prorlBlons  as  to  make  the 
quantity  to  be  delivered  ascertainable  with 
reasonable  certainty.  These  objections  are 
not  well  founded. 

[7]  IV.  Appellant  also  contends  that  this 
action  is  premature,  in  that  it  was  Instltoted 
on  September  28,  1910,  when,  under  the  con- 
tract, the  item  of  $6,455.91  was  not  payable 
untU  January  1,  1911.  This  is  an  action  to 
recover  damages  for  a  breach  of  contract, 
and  not  one  to  enforce  performance  thereof. 
The  record  discloses  that,  when  the  plaintiff 
was  In  good  faith  performing  the  conditions 
on  Ida  part  and  making  delivery  of  the  ties, 
the  defendant  repudiated  the  contract  and 
refused  to  inspect  or  receive  the  ties  so  ten- 
dered, stating  that  it  would  be  unable  to 
carry  out  Its  part.  Its  acts  and  conduct  were 
such  as  to  dearly  justify  the  plaintiff  In  pro- 
ceeding vpoa  the  theory  that  the  contract 
tiad  been  repudiated  by  the  defendant,  and 
in  either  suing  immediately  or  waiting  until 
the  time  when  the  act  was  tc^  be  done.  That 
plaintiff  was  authorized  to  sue  Immediately 
upon  the  repudiation  of  the  contract  by  de- 
fendant is  sustained  by  the  weight  of  author- 
ity, as  well  as  the  logic  and  soundness  of 
the  proposition.  Hochster  t.  De  La  Tour,  2 
El.  &  Bl.  678;  Koehm  t.  Horst,  178  U.  S. 
1.  2a  Sup.  Gt.  780,  44  Lu  Ed.  953;  Nichols 
T.  Scranton  Steel  C!o.,  137  N.  Y.  471,  39  N.  B. 
561. 

[8]  Y.  It  is  also  said  by  appellant  that, 
although  at  the  time  the  contract  was  ex- 
ecuted by  the  president  and  a  portion  of  the 
ties  delivered  in  pursuance  thereof  plaintiff 
M-as  neither  a  director  nor  agent  of  the  com- 
pany, his  contract  was  nevertheless  void 
because  he  acted  as  a  director  during  a  short 
time  before  the  contract  was  formally  rati- 
fied by  the  board  of  directors.  This  conten- 
tlon  is  based  upon  section  3161,  R.  S.  1909, 
which  makes  it  unlawful  for  a  director  of  a 
railroad  company  to  be  interested  in  furnish- 
ing materials  or  supplies  for  such  company. 
The  trial  court  found  that  during  the  time 
plaintiff  was  acting  as  a  director  he  deliver- 
ed under  bis  contract  ties  amounting  at  the 
contract  price  to  |1,090.30,  but  no  part  of  tliis 
amount  did  the  court  allow  plaintiff  because 
of  the  above  statute.  It  is  our  opinion  that 
the  trial  court  was  correct  in  refusing  to  al- 
low plaintiff  any  amount  for  the  ties  so  fur- 
nished wliile  he  was  a  director,  and  that  it 
was  also  right  in  holding  that  this  service 
did  not  vitiate  the  whole  contract  The 
contract  was  entered  into  by  the  president, 
and  partially  performed  long  prior  to  the 
time  be  became  director,  and  same  was  then 
legally  lacking  only  the  conourrence  of  the 
board  of  directors.  The  contract  was  rati- 
fied in  its  entirety,  the  board  not  attempting 
to  ratlty  in  part  and  reject  in  part.  It  is 
only  by  reason  of  the  statute  that  the  plain- 


tiff cannot  recover  for  the  materials  furnish- 
ed while  he  was  a  director,  but  this  does  not 
render  his  contract  void  when  same  was 
ratified  after  he  ceased  to  be  a  director.  In 
support  of  appellant's  contention  it  cites 
numerous  cases  which  deal  with  the  question 
of  Illegal  consideration,  but  these,  in  our 
opinion,  have  no  application  to  the  case  at 
hand. 

For  the  reasons  heretofore  pointed  out  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 

BLAIR,  PARIS,  WALKER,  and  GRAVES, 
JJ.,  concur.  BOND,  J.,  concurs  la  result. 
WOODSON,  a  J.,  absent 


REGAL  BBAI/TY  ft  INVESTMENT  CX5.  v. 

GALLAGHER  et  aL    (No.  17896.) 

(Supreme  Court  of  Miaaonri,  Division  No.  1. 

July  3,  1916.) 

1.  Fbatjdtjlknt  Conveyances  «=»300(3)  — 
ESviDENCE—SuFFiciBNCT— Title  of  Wifu. 

In  suit  by  execution  purchaser  to  quiet  ti- 
tle against  wife  and  husband  under  Rev.  St 
1909,  §  2535,  to  land  owned  by  wife  as  having 
been  purchased  with  husband's  money,  evidence 
that  she  had  saved  the  purchase  money  out  of 
her  weekly  allowance,  from  her  husband  and 
father,  for  supporting  her  own  and  father's 
family,  held  to  support  finding  for  defendant. 
[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  !  898;  Dec.  Dig.  €=» 
300(3).] 

2.  Husband  and  Wife  «=3l26(l)— Mabbied 
Women's  Pbopektt  Act — Sepabaxe  Eabn- 
iNoa— Savinos  FBOic  Household  Allow- 
ance. 

Savings  by  wife  from  weekly  allowance 
from  her  husband  and  father  for  expenses  of 
her  own  and  father's  family,  allowed  by  her 
husband  to  be  retained  by  her  as  her  own,  con- 
stituted the  wages  of  her  own  labor  within 
Kev.  St  1900.  i  8309,  providing  that  personal 
property  which  may  be  due  a  married  woman 
as  the  wages  of  her  separate  labor  during  cov- 
erture shall  be  her  separate  property  and  not 
liable  for  the  debts  of  her  husband. 

[Ed.  Note.^For  other  cases,  see  Husband 
and  Wife.  Cent  Dig.  H  450,  463;  Dec.  Dig. 
«=»126(1).] 

3.  Husband  and  Wife  4=>S6--Disabilitie8 

OF    COVEBTUBE— MABBIED    SVOMEN's   AcTS. 

The  broad  provision  by  Rev.  St  1909,  { 
8304,  that  a  married  woman  shall  be  deemed  a 
feme  sole  so  far  as  to  enable  her  to  carry  on 
and  transact  business  on  her  own  account  and 
to  contract  and  be  contracted  with,  apply  as 
well  to  her  business  relations  with  her  husband 
as  to  those  with  other  persons. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife.  Cent  Dig.  i  218;   Dec.  Dig.  «=»36.] 

4.  Husband  and  Wife  <S=»205(3)— Actions 
BY  Wife  Against  Husband  — On  Con- 
tract. 

Under  such  statute,  a  wife  may  sue  her  hus- 
band upon  contract  as  if  single. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  H  748,  749,  752,  970; 
Dec.  Dig.  «=>205(3).! 

5.  Fbaudulent  Conveyances  $=»104(1)  — 
Transactions  Between  Husband  and 
Wife. 

Transactions  between  husband  and  wife 
should  be  closely  scrutinized  when  they  come  hi 
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conflict  with  file  rlflits  4^  crediton,  with  ref- 
erence to  their  inherent  faimcM  and  justice,  to 
the  end  that  they  should  not  be  permitted  to 
operate  as  devices  (or  witbholdine  from  the 
husband's  creditors  the  proceeds  of  nis  own  la- 
bor or  business  efficiency. 

[Ed.  Note. — For  other  cases,  see  Traadnlent 
Conveyances,  GenL  Dig.  i  337;  Dec.  Dig.  «=> 
104(1).] 

6.  Husband  and  Wife  9=>126(1)— Biohi  ov 
WiFX  TO  Eabninob. 

Under  the  married  women's  statntes,  a  cred- 
itor has  no  vested  interest  in  the  services  of 
his  debtor's  wife,  but  as  to  him  she  is  at  liberty 
to  devote  her  entire  time  to  her  own  personal 
business. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  Sg  450,  463;  Dec.  Dig. 
«=>126(1).] 

7.  FBAUDUtfRT    CONTKYANCES    4=»223— PEB- 

SONS  Entitled  to  Absebt  Intauditt— 
PtnicEASKit  AT  Execution  Sale. 
Where,  after  obtaining  judgment,  the  cred- 
itor, instead  of  proceeding  to  enforce  it,  waited 
for  more  than  four  years  before  having  execu- 
tion issued,  and  execution  was  not  returned  for 
two  years  more,  and  the  creditor  did  not  then 
proceed  to  have  the  debt  charged  upon  the  land 
of  debtor's  wife,  but  sold  for  $25  the  shadow 
which  his  charge  of  fraudulent  title  in  the  wife 
cast  thereon,  leaving  the  debt  intact,  the  pur- 
chaser does  not  stand  before  a  court  of  equity 
in  the  same  favorable  attitude  as  a  creditor 
seeking  by  direct  and  timely  proceeding  to  charge 
the  property  with  his  debt. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  S  651 ;  Dec.  Dig.  ^=* 
223.] 

8.  Husband  and  Wife  «=»131(1)— PBBauMP> 
TioN  OF  Husband's  Paying  fob  Pbopebty 
AcquiBED. 

The  presumption  that  property  acquired  by 
the  wife  during  coverture  was  paid  (or  with  the 
means  of  her  husband  is  entitled  to  but  little 
weight,  in  view  of  change  of  law  as  to  her  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  i  471;  Dec.  Dig.  «=> 
131(1).] 

9.  Rbfobmation  of  Instbuments  ^=»16  — 
Gbounds— Mistake  of  IjAW. 

A  wife  was  not  entitled  to  have  a  deed  con- 
veying land  by  entirety  amended  to  make  ber 
sole  grantee,  where  she  discussed  the  legal  ef- 
fect of  the  deed  with  her  notary  when  it  was 
drawn,  although  neither  she  nor  the  notary 
may  have  fully  understood  its  legal  effect,  and 
she  did  not  know  of  a  judgment  against  her 
husband  at  the  time,  and  although  the  whole 
payment  for  the  land  was  made  with  her  money. 
[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  §  68;  Dec.  Dig.  «=» 
18.] 

10.  TBU8T8  ^=>81(2)  —  Married  Women's 
Statute— "Reducino  to  Possession." 

Under  the  married  women's  statute  pro- 
viding that  it  should  not  affect  the  title  of  a 
husband  to  any  personal  property  reduced  to 
his  possession  with  the  express  assent  of  the 
wife,  but  that  personal  property  should  remain 
hers  unless  by  express  assent  in  writing  she 
should  give  him  authority  to  sell,  incumber,  or 
otherwise  dispose  thereof  for  his  own  use  and 
benefit,  where  a  wife  paid  the  whole  considera- 
tion for  a  deed  to  herself  and  husband  in  en- 
tirety, she  was  not  entitled,  on  the  ground  of  re- 
sulting trust,  to  have  the  deed  reformed  to 
make  her  sole  grantee,  claiming  whatever  legal 
title  her  husband  had  was  reduction  to  his  nos- 
session,  to  that  extent,  of  her  money,  to  which 
she  had  not  given  assent,  for  the  husband  nev- 
er reduced  the  property  to  his  possession  with- 


in the  meaning  of  the  Matnte ;  It  first  coming 
to  him  as  land,  not  aa  personal  propwty. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  !  116;    Dec  Dig.  «=>81(2). 

For  other  definitions,  see  Words  and  Phrases, 
Reduce  to  Possession.] 

11.  QuiETiKo  Title  «=>52— Scope  of  Re- 
lief—Pleadino. 
Under  Rev.  St  1909,  |  2535,  as  to  deter- 
mining and  quieting  titl&  which  limits  the  re- 
lief to  he  granted  upon  uie  general  allegadona 
of  the  resjiective  claims  of  the  parties  to  deter- 
mining and  adjad^g  "the  title,  estate,  and  in- 
terest of  the  imrtiea  severally  in  and  to  such 
real  property"  and  which  provides  that  if  fur- 
ther relief  be  desired,  it  must  he  asked  for  in 
the  pleading,  the  cause  of  action  and  relief  ask- 
ed must  be  presented  in  the  petition  and  not 
in  the  reply,  and  relief  not  so  asked  cannot  ba 
adjudged. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {{  99.  102,  1<»;  Dec  Dig.  <8=» 
B2.] 

Appeal  from  St  Loola  Clrcolt  Ooart ;  O.  A. 
Wardeman,  Jndge. 

Suit  by  the  Regal  Realty  A  InTeetment 
Company  against  Daisy  A.  Gallagber  and  an- 
other. From  judgment  (or  defendants,  plain- 
tiff appeals.  Affirmed  as  to  original  judg- 
ment, and  remsed  as  to  order  of  amendment 
of  judgment. 

Bernard  Greensfelder,  of  St.  Louis,  for  ap- 
pellant Josepb  OL  McAtee,  of  Clayton,  for 
respondents. 

BROWN,  C.  This  suit  is  founded  on  sec- 
Oon  2535,  Revised  Statutes  of  1909.  Its 
object  is  to  obtain  a  judgment  or  decree  es- 
tablishing in  plaintiff  as  against  the  defend- 
ants, the  legal  title  to  two  lots  of  ground  in 
St  Louis  county,  described  as  follows:  The 
east  23.25  feet  of  lot  12  in  block  1  of  Page 
avenue  subdivision,  which  we  shall  designate 
as  tract  No.  1;  and  the  east  17  feet  of  lot 
11,  and  west  10  feet  of  lot  12  in  block  1,  of 
the  same  subdivision,  which  we  shall  desig- 
nate as-  tract  No.  2. 

The  defendants  are  husband  and  wife.  On 
June  16,  1908,  Charles  W.  Elchor  and  wife 
conveyed  to  the  defendants  tract  No.  2  as 
tenants  by  the  entirety,  for  the  consideration 
of  $2,900,  and  on  November  17,  1908,  the 
same  grantors  conveyed  to  the  defendant 
Daisy  A.  Oallagher  tract  No.  1  for  the  con- 
sideration of  $600,  $200  was  paid  on  the 
latter  and  $1,000  on  the  former  at  the  time 
of  receiving  the  deeds  respectively,  and  no 
further  payment  on  the  principal  of  the  pur- 
chase price  of  ^ther  lot  seems  to  have  been 
made  up  to  the  time  of  the  trial  In  October. 
1912.  TTie  appellant  asserts  that  these  pay- 
ments were  made  with  the  funds  of  the  hus- 
band, Michael  J.  Gallagher,  and  the  titles  tak- 
en as  stated  above  for  the  purpose  of  hinder- 
ing and  defraiuling  the  St  Louis  Brewing  As- 
sociation, which  had,  on  March  9,  1906,  ob- 
tained judgment  against  him  before  a  justice 
of  the  peace  in  St.  Louis  for  $687.71,  a  tran- 
script of  -whidi  was  filed  in  the  office  of  the 
clerk  of  the  circuit  court  for  the  city  of  St 
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Iioals  on  September  19, 1005,  execution  Issu- 
ed tbereon  August  2,  1909,  and  returned 
nulla  bona  August  19,  1911.  An  alias  execu- 
tion was  issued  on  August  21,  1911,  upon 
wbi(^  both  tracts  of  land  were  sold  and  pur- 
chased for  $26  by  the  appellant,  who  received 
a  sherUTs  deed  therefor  dated  November 
18,  1911.  It  Is  under  tbls  deed  that  It  claims 
title  In  this  suit 

The  appellant,  at  the  trtal,  depended  upon 
the  presumption  that,  the  lanu  having  been 
purchased  during  the  coverture  of  defend- 
ants the  payments  were  made  from  the  funds 
of  the  husband,  and  also  upon  the  testimony 
of  tile  defendants,  both  of  whom  were  called 
by  It  and  testified  without  objection.  It  pro- 
duced no  other  witness.  Mrs.  Gallagher  and 
other  memt)ers  of  her  family  testified  in  her 
beh&lf.  The  evidence  was  to  the  effect  that 
the  defendants  were  married  In  1895,  when 
Mrs.  Gallagher  was  15  years  of  age,  and  had 
two  children  bom  of  the  marriage,  a  girl  16 
years  old  and  a  boy  about  14  at  the  time  of 
the  trlaL  Her  father  and  mother  separated 
In  1897,  leaving  their  three  children  with 
the  father ;  the  oldest,  a  girl  about  13  years 
old,  the  next  a  girl  of  10,  and  the  youngest 
a  tK^  of  2  or  3  years.  Mrs.  Gallagher  took 
the  children  and  kept  them  In  the  home  of 
herself  and  husband  for  about  7  years,  uhtll 
the  girls  were  both  married.  During  this 
time  the  defendant  Michael  3.  Gallagher  was 
a  bartender  and,  at  times,  bad  the  manage- 
ment of  a  theater  with  which  his  bar  seems  to 
have  been  connected,  and  from  his  earnings, 
which  ore  shown  by  the  evidence  to  have 
been  moderate,  he  paid  the  rent  of  the  family 
borne,  amounting  during  a  considerable  por- 
tion of  the  time  to  $10  per  month,  and  allow- 
ed his-  wife  from  $12  to  $15  per  week,  which 
was  paid  to  her  for  the  purpose  of  keeping 
the  family.  Her  sisters  and  brother  Increas- 
ed the  family  to  seven,  and  for  their  support 
Mr.  Lehman,  the  father,  testified  that  he 
paid  her  at  all  times  $25  per  month,  although 
there  Is  evidence  tending  to  show  that  at 
times  he  paid  less.  Mrs.  Gallagher  testified 
that  he  paid  her  from  $20  to  $25. 

Mrs.  Gallagher  testified,  and  the  trial 
Judge  having  till  the  witnesses  before  blm 
whose  testimony  bore  upon  the  subject  evi- 
dently believed  her,  that  during  these  7  years 
she  saved  In  the  neighborhood  of  $1,500, 
which  she  hid  In  various  places  about  the 
house,  $480  of  it  tacked  against  the  bottom 
of  the  sink  board,  while  the  remainder  had 
at  times  been  hidden  at  various'  places  under 
the  carpet  and  about  the  wardrobe.  In 
1905  her  husband,  in  fixing  tlie  sink,  discov- 
ered the  money  under  the  board,  and  put  It 
in  his  pocket,  but  she  ascertained  its  absence 
within  an  hour,  and  accused  hiiu  of  having 
taken  it,  which  he  promptly  acknowledged, 
and  it  was  arranged  between  them  that  he 
Bhonld  keep  it  and  put  It  la  the  bank  for  her, 
the  rest  of  her  money  remaining  In.  two  dgar 
boxes,  one  kept  under  tlie  wardrobe,  and  the 


other  on  It  She  said  she  distributed  it  la 
this  manner  no  that  a  burglar,  should  he  en- 
ter the  house  would  not  get  it  all.  During 
the  next  year  and  a  half  Mr.  Gallagher  be- 
haved so  well  that  she  was  convinced  she 
could  trust  him  with  the  whole.  The  result 
was  that  before  1808  it  was  all  in  the  bank 
in  his  own  name,  and  be  checked  against  It 
for  her  and  at  her  direction  only.  It  was 
In  this  condition  when  she  became  desirous 
of  buying  property  of  her  own  and  wanted 
the  money,  and  it  was  transferred  to  her 
account  In  the  MIsbIssIihekI  Valley  Trust  C!om- 
pany.  When  she  determined  to  purchase  the 
property  In  controversy  from  Mr.  Elchor 
the  payments  were  made  by  cbedcs  on  this 
account.  She  says  that  she  did  not  know  of 
the  judgment  until  the  levy  was  made  upon 
these  lots,  and  there  is  no  evidence  charging 
her  with  such  notice,  ^tber  express  or  Im- 
plied. 

[1-4]  I.  The  principal  question  raised  by 
the  record  Is  whether  the  money  Invested  in 
these  lots  belonged  to  Michael  J.  Gallagher 
or  his  wife.  The  trial  court  determined  that 
It  belonged  to  the  latter.  She  was  about  17 
years  old  when  she  says  she  began  accumu- 
lating this  money,  and  at  that  time  had  two 
children  of  her  own  and  had  taken  upon  her- 
self the  care  and  sustenance  of  three  others, 
making  altogether  a  family  of  seven,  for  all 
of  whom  she  seems  to  have  successfully  and 
alone  performed  her  duties  of  housewife  and 
mother.  Her  allowance  from  her  husband 
was  moderate,  and  given  to  her  without  re- 
se):ve,  and  there  is  no  question  as  to  the. 
faithfulness  and  economy  with  which  she  ad- 
ministered it,  looking  forward,  as  every  nor- 
mal woman  does  to  the  time  when  she  could 
enjoy  the  satisfaction  and  safety  of  a  home 
of  her  own.  We  think  the  evidence  was 
ample  to  authorize  the  trial  court  to  find 
that  the  money  bad  been  earned  and  saved 
under  an  arrangement  with  her  husband  by 
whlfdi  he  gave  her  a  specific  sum  weddy  oat 
of  which  to  pay  family  expenses,  and  per- 
mitted her  to  receive  the  amount  paid  her 
tor  the  care  and  support  of  her  father's  fam- 
ily, and  that  under  that  arrangement  what- 
ever she  might  save  by  intelligent  manage- 
ment and  economy  should  be  hers.  That  un- 
der these  circumstances  such  savings  con- 
stituted the  wages  of  her  own  labor  within 
the  meaning  of  section  8309,  Revised  Stat- 
utes 1909,  we  have  no  doubt  It  is  now  well 
settled  that  the  broad  provision  by  section 
8304,  Revised  Statutes  of  1909,  that  a  mar- 
ried woman  shall  be  deemed  a  feme  sole  so 
far  as  to  enable  her  to  carry  on  and  transact 
business  on  her  own  account  and  to  contract 
and  be  contracted  with,  apply  as  well  to  her 
business  relations  with  her  husband  as  to 
those  with  other  persons,  and  that  she  may 
maintain  an  action  at  law  to  enforce  such 
contracts.  O'Day  v..  Meadows,  194  Mo.  588,  92 
S.  W.  S37,  112  Am.  St.  Rep.  642;  Bower  v. 
Daniel,  198  Mo.  289,  96  S.  W.  347;   Bank  v. 
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Hagdoken,  166  Mo.  443,  65  S.  W.  728,  88  Am. 
St  Rep.  434;  Klrkpatrick  t.  Pease,  202  Mo. 
471,  490,  101  S.  W.  651 ;  Harvey  v.  Long,  260 
Mo.   374,  168  S.  W.  708. 

[I,  I]  II.  But  It  is  said  that  transactions 
between  hosband  and  wife  should  be  closely 
scmtlnized  when  they  come  in  conflict  with 
the  rights  of  creditors.  This  is'  no  doubt 
true  In  the  sense  that  such  contracts  should 
be  Judged  with  reference  to  their  Inherent 
fiiirnesB  and  justice,  to  the  end  that  they 
should  not  be  permitted  to  operate  as  devices 
for  withholding  from  the  husband's  credi- 
tors the  proceeds  of  Us  own  labor  or  busi- 
ness efficiency;  but,  nnder  the  statutes 
we  have  quoted,  the  creditor  has  no  vested 
Interest  in  the  services  of  his  delrtoi's  wife. 
As  to  him  she  is  at  liberty  to  devote  her  ea- 
tire  time  to  her  own  personal  business. 

[7]  In  tills  case  the  wife  had  given  7  years 
of  labor  to  the  care  of  her  father's  children 
under  an  arrangement  that  whatever  she 
should  save  from  her  compensation  was  her 
own.  So  far  as  the  record  shows,  there  was 
no  creditor  to  complain,  when  this  judgment 
was  obtained;  but  In&tead  of  proceeding  to 
enforce  it  the  creditor  waited  more  than  4 
years  t>efore  having  execution  issued.  Then 
tlie  execution  was  forgotton  for  2  years  more, 
when  it  was  returned.  Instead  of  proceed- 
ing, even  then,  to  have  the  debt  which  was 
the  extent  of  its  right  charged  apon  the  land, 
it  proceeded  to  sell  the  shadow  which  its 
charge  of  fraud  cast  upon  the  title,  and 
v^ch,  if  well  founded,  could,  in  the  usual 
course  of  such  sales,  only  result  in  a  sacrifice 
of  the  land,  leaving  the  debt  Intact.  Had  the 
land  been.  In  legal  contemplation,  a  gift  to 
Mrs.  Gallagher,  her  title  would  have  been  an 
honest  one,  and  the  purchaser  under  these 
drcumatances  ought  not  to  stand  before  a 
court  of  equity  In  the  same  favorable  atti- 
tude as  a  creditor  seeking  by  direct  and 
timely  proceeding  to  charge  the  pr4q;>erty  with 
his  debt.  In  the  latter  case  the  debt  would 
constitute  an  honest  equity  in  the  fund 
which  should  be  aproprlated  to  Its'  payment, 
while  In  this  case  the  debt  has  ceased  to  have 
any  connection  with  the  proceeding,  which 
is  a  mere  attempt  on  the  part  of  one  who 
has  paid  the  cost  of  an  execution  sale,  to 
force  a  q>eculative  profit  at  the  expense  of 
one  who  receives  nothing  in  return.  The 
debt,  which  has  lent  its  equity  to  the  specu- 
lation, stands  unaffected. 

Lt]  III.  The  plaintiff  asks  us  to  presume 
that  this  property,  having  been  acquired  dur- 
ing coverture,  was  paid  for  with  the  means 
of  her  husband,  and  to  cast  upon  the  wife 
the  burden  of  showing  that  it  was  paid  for 
with  her  separate  means.  It  franldy  says 
that  "in  many  of  the  cases  the  presumption 
is  said  to  be  a  violent  one,"  but  asks-  its  ap- 
plication in  this  case. 

In  Crump  v.  Walkup,  246  Mo.  266,  282,  161 
S.  W.  709,  712,  Woodson,  J.  speaking  for  this 
court  of  the  presumption,  said: 


"If  we  adhere  to  the  wise  maxim,  that  the 
reason  of  the  law  is  the  soul  of  the  law,  and 
that  when  the  reason  of  law  ceases,  then  the 
law  itself  ceases,  we  should  attach  but  little  it 
any  importance  to  the  presumption  before  stat- 
ed, invoked  and  relied  upon  by  counsel  for  ap- 
pellant, to  make  out  and  sustain  his  ease." 

Paraphrasing  the  remainder  of  ttie  para- 
graph from  which  we  have  quoted  we  will 
say  that  giving  that  veteran  presumption 
all  the  weight  it  is  entitled  to,  the  plaintiff 
has  failed  to  make  out  its  case.  It  has  pre- 
sented the  facts,  which,  in  our  opinion,  show 
an  honest  transaction  by  which  the  wife  ac- 
quired the  means  to  make  these  two  payments 
before  the  judgment  under  which  this  sale 
was  made  existed. 

[»]  IV.  While  the  trial  court  properly  re- 
fused the  relief  asked  by  plaintiff  we  do  not 
tUnk  that,  under  the  <drcamstances  stated 
in  her  own  testimony,  she  was  entitled  to 
have  the  deed  to  tract  No.  2  so  amended  as 
to  make  her  the  sole  grantee.  The  form  of 
this  deed  and  its  effect  were  discussed  be- 
tween Mrs.  Gallagher  and  Mr.  Hardraker. 
her  notary  at  the  time  it  was  written,  and 
while  they  might  not  have  understood  Its 
legal  effect  In  some  respects  and  probably  did 
not,  as  most  excellent  lawyers  would  be  ex- 
cusable for  differences  on  that  subject.  It 
was  evidently  written  in  the  exact  form  de- 
cided upon,  and  one  of  its  objects  was  that 
her  hnsband  and  his  children  might  have  a 
home  there  In  case  of  her  death.  The  whole 
difficulty  arises  out  of  the  Judgment  of  the 
Brewing  Association  about  which  Mrs. 
Gallagher  knew  nothing  at  the  time.  Had 
she  known  of  the  Judgment  she  might  have 
required  a  different  deed. 

[1 0]  We  do  not  understand  Mrs.  Gallagher 
to  question  this  view  of  the  matter,  but  she 
insists  that  the  fact  that  the  entlire  payment 
of  $1,000  made  on  tract  No.  2  was  with  her 
money,  raised  a  trust  In  her  favor  as  to  the 
entire  title,  and  that  she  is  now  entitled  to 
have  the  trust  executed  in  her  favor  by  the 
reformation  of  the  deed.  She  puts  this  on 
the  ground,  as  we  understand  it,  that  what- 
ever legal  title  her  husband  took  under  the 
deed  was  a  reduction  to  his  possession,  to 
that  extent,  of  her  money  which  paid  for  it, 
and  not  having  given  her  assent  in  writlngr 
to  the  transaction  she  is  not  bound  by  the 
terms  of  the  deed  In  his  favor.  We  do  not 
so  understand  the  statute.  So  far  as  it  Is 
applicable  to  this  question  it  is  as  follows: 

"This  section  shall  not  affect  the  title  of  any 
husband  to  any  personal  property  reduced  to 
his  possession  with  the  express  assent  of  his 
wife :  Provided  that  said  personal  property 
shall  not  be  deemed  to  have  been  reduced  to 
poBsessioQ  by  the  husband  by  bis  use,  occupan- 
cy, care  or  protection  thereof,  but  the  same 
shall  remain  her  personal  property  unless  by 
the  terms  of  said  assent,  in  writing,  full  au- 
thority shall  have  been  given  by  the  wife  to  the 
husband  to  sell,  encumber  or  otherwise  dispose 
of  the  same  for  his  own  use  and  benefit" 

The  money  Invested  in  this  land  was  never 
in  Mr.  Gallagher's  ixnsession  within  the 
meaning  of  this  statute.    Had  he  taken  it. 
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and  InTested  it  In  land,  and  taken  the  title 
in  bis  name,  even  though  she  bad  given  It 
to  Idm  for  that  purpose,  a  trust  would  have 
resulted  in  ber  favor.  She  chose,  however, 
not  to  give  him  the  money,  but  to  invest  It 
herself  in  real  estate  in  his  name,  so  that 
he  never  reduced  It  to  hla  possession  as 
contemplated  In  the  provision  quoted,  but  It 
first  came  to  him  'from  her  as  land,  and  not 
as  personal  property. 

[11]  V.  The  plaintiff.  In  Its  replication  as 
we  understand  it,  asks  the  court  In  an  alter- 
native and  Indefinite  way,  to  be  substituted  to 
such  possession  and  rights  .to  rents  and  prof- 
its as  the  defendant  husband  may  have  by 
rirtae  of  his  rights  as  tenant  by  the  entirety. 

The  statute  under  which  this  proceeding 
was  Instituted  (R,  S.  1909,  {  2535)  Umlts  the 
relief  to  be  granted  upon  the  general  allega- 
tion of  the  respective  claims  of  the  parties  to 
determining  and  adjudging  "the  title,  estate 
and  Interest  of  the  parties  severally  in  and 
to  such  real  property."  If  further  relief  be 
desired,  It  provides  that  it  must  be  asked  in 
the  pleadings.  This  evidently  means  the 
pleadings  as  constructed  and  presented  to 
the  coart  as  required  by  the  practice.  The 
cause  of  action  must  be  presented  in  the 
petition  and  not  in  the  reply.  This  was 
evldmtly  the  theory  on  which  this  cause 
was  tried,  for  we  find  but  a  meager  record 
upon  matters  affecting  the  remedies  we  are 
asked  in  the  reply  to  administer,  which  call 
for  the  consideration  of  the  nature  of  the 
tenancy  by  the  entirety  in  Its  relation  to  the 
various  acts  affecting  the  relation  of  husband 
and  wife.  These  matters  will  be  left  open  for 
the  fullest  consideration  when  properly  pre- 
sented. 

This  results  In  the  afSrmance  of  th&  judg- 
ment as  originally  entered,  and  the  reversal 
of  the  wder  of  amendment  made  and  entered 
on  May  3,  1913,  so  that  the  Judgment  of  the 
circuit  court  for  St  Louis  covmty  shall  stand 
in  all  respects  as  entered  on  December  28, 
1912,  which  is  done. 

RAIIiBT,  O.,  not  sitting. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of 
the  court  All  concur,  except  WOODSON,  J., 
absent    BOND,  J.,  concurs  In  result 


EOHNLE  et  al.  v.  PAXTON  et  aL 
(Noe,  17634,  17635.) 

(Supreme  Court  of  MIssourL  Division  No.  2. 
May  31,  1916.  RehearinK  and  to  Transfer  to 
Court  in  Bane  Denied  July  6,  1916.) 

1.  Abatement  and  Rbtival  4=»{S— Death— 
Sdbvival— "Cattsb  of  Action." 
The  Btatnte  as  to  revival  of  causes  of  action 
(Rev.  St  1900,  I  543S)  ia  not  limited  to  cases  in 
which  suits  are  pending  at  the  death  of  a  party, 
but  anplies  to  causes  of  actions  upon  wblcb 
raits  may  thereafter  be  brought,  since  "cause 
of  action,"  as  used  in  the  statute,  means  a  mat- 


ter for  which  an  action  may  be  brought;  a 
right  to  bring  suit;  the  fact  or  combination  of 
facts  which  give  rise  to  rights  of  action ;  or  the 
right  to  institute  and  prosecute  proceedings. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  248-252;  Dec.  Dig. 
«=a52. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cause  of  Action.] 

2.   liANDLORO    AND    TENANT    «=»169(3)— FAIL- 

tJRB  TO  Make  Repaies— Action— Pleadino. 
As,  in  the  absence  of  agreement,  the  land- 
lord is  not  bonnd  to  make  repairs,  in  action  for 
injuries  to  tenant  from  defects  in  premises  re- 
sulting from  failure  to  repair,  the  petition  must 
aUege  landlord's  agreement  to  keep  in  repair. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §§  844,  664,  682;  Dec.  Dig. 
«=al60(3).] 

8.   liANDLOBD   AND   TENANT  «=»le9(l)  —  INJU- 
BJES  TO  TBNANI^— TOBT  LlABIUTT. 

The  landlord  cannot  be  held  liable  in  tort  for 
personal  injuries  received  by  the  tenant  as  a 
result  of  a  defect  in  the  premises  arising  solely 
from  a  breach  of  covenant  to  repair  the  leased 
premises,  and  not  from  active  negligence  inde- 
pendent of  the  contract 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  «=>169(1).] 

4.  liANDLOBD    AND   TENANT  ®=»164(6)  —  INJU- 
RIES TO  Tenant— Tort  Liabiutt— Latent 
Defect. 
A  worn  floor  is  not  such  latent  defect  as 

charges  a  landlord  with  tort  liability  for  injury 
to  tenant  caused  thereby,  since  ownership  does 
not  create  a  presumption  of  knowledge  of  the 
particolar  condition  of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  641 ;  Dec.  Dig.  <S=»164(6).] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; James  Bl  (Joodrlch,  Judge. 

Actions  by  Ocola  Kohnle  and  Phillip  Kohnle 
against  John  O.  Paxton  and  others.  From 
Judgments  for  defendants  in  each  case,  plain- 
tiffs appeal.   Affirmed. 

Deatherage  &  Creason  and  Ross  J.  Ream, 
all  of  Kansas  City,  for  apijellants.  Park  & 
Brown,  of  Kansas  Cllty,  for  respondents. 

WALKER,  J.  This  opinion  embraces  two 
appeals  arising  from  the  same  transaction. 
One  is  from  a  suit  brought  by  a  husband  and 
the  other  by  Ms  wife  against  the  executors 
of  Thomas  H.  Swope  for  injuries  to  the  wife 
alleged  to  have  been  received  by  her  on  ac- 
count of  the  defective  condition  of  a  build- 
ing occupied  at  the  time  by  plaintiffs  as  ten- 
ants of  Thomas  H.  Swope,  who  died  before 
the  Institution  of  these  actions.  Demurrers 
were  sustained  to  the  petitions  filed  therein, 
and  plaintiffs  perfected  separate  appeals. 
The  matter  at  issue  therefore  is  the  sulUclen- 
cy  of  these  pleadings.  Barring  particular  ref- 
erences to  the  plaintiff  in  each  case,  the  ma- 
terial allegations  are  the  same,  in  substance, 
in  both,  and  for  convenience  they  will  be  con- 
sidered together. 

The  petitions  are  substantially  as  follows: 
After  pleading  the  marital  relation  existing 
between  the  parties  plaintiff,  they  allege  that 
the  husband,  Phillip  Kohnle,  for  a  valuable 
consideration,  rented  of  Thomas  H.  Swope, 


C=3For  other  cases  see  same  topic  and  KE¥-NUMBBR  In  all  Key-Numbered  Digests  and  Indexits 
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througb  an  agent  named  S.  W.  Spangler,  a 
certain  house,  the  property  of  said  Swope, 
tor  residential  purposes,  located  In  Kansas 
City,  Mo.;  that  at  the  time  said  agent,  Spang- 
ler, represented  the  property  was  In  good  re- 
pair and  safe  condition  for  the  purpose  for 
which  It  was  let,  and  agreed,  as  a  part  of  the 
contract  of  rental,  to  keep  the  same  in  good 
repair  during  said  term ;  that,  acting  under 
and  influenced  by  -the  representations  of 
Spangler,  as  the  agent  of  Swope,  the  plaintiff 
Phillip  Kohnle  entered  upon  the  premises  and 
took  possession  and  occupied  the  bouse  there- 
on as  a  residence,  and  was  so  occupying  same 
wltii  bis  wife  at  the  time  she  received  the  In- 
juries hereinafter  set  forth;  that  the  repre- 
sentations as  to  the  condition  of  said  house 
were  false,  and  as  a  matter  of  fact  the  under 
side  of  the  boards  and  stringers  constituting 
the  kitchen  floor  of  said  house  were,  before, 
at  the  time  of,  and  after  said  letting  of  the 
pr<4)erty  to  I^llUp  Kohnle  In  a  decayed,  rot- 
ten, and  dangerous  condition;  that  said  con- 
dition, was  latent,  hidden,  and  unknown  to 
these  plaintiffs,  but  was  known  to  the  said 
Thomas  H.  Swope  and  to  bis  agent,  Spangler, 
or  could  have  been  known  to  them  by  the  ex- 
ercise of  such  care  as  ordinarily  prudent  per- 
sons use  under  like  or  similar  circumstances, 
and  that  said  agent  negligently  failed  to  ad- 
vise plaintiffs  of  the  condition  of  said  floor, 
and  negligently  failed  to  put  the  same  in  re- 
pair ;  that  Ocola  Kohnle,  one  of  the  plaintiffs 
and  the  wife  of  said  lessee,  while  In  the  use 
of  said  premises  and  in  ignorance  of  the  con- 
dition of  said  floor,  stepped  upon  same,  and 
one  of  the  boards  of  said  floor  broke,  causing 
her  to  fall  through  the  hole  made  by  said 
break,  thereby  producing  severe  injuries,  de- 
tailed in  the  petition,  for  which  plaintiffs 
seek  damages;  that  said  Thomas  H.  Swope 
died  prior  to  the  filing  of  these  suits. 

Other  formal  allegations,  not  necessary  to 
be  set  out  here,  are  contained  in  the  peti- 
tions; the  reasons  urged  in  support  of  the 
general  demurrers  rendering  it  unnecessary. 

[1]  I.  Statute  Construed. — Although  not  so 
expressly  stated,  It  Is  evident  from  the  con- 
tentions of  the  parties  that  Swope,  the  land- 
lord, died  during  the  plaintiffs'  tenancy,  after 
the  cause  of  action  accrued,  but  before  these 
suits  were  brought  Upon  the  death  of  Swope 
as  stated  the  contention  is  based  that  the 
rights  of  action  abated.  This  contention 
seeks  support  In  a  construction  of  section 
5438,  R.  S.  1909,  by  which  the  survival  of 
causes  of  action,  upon  the  death  of  either 
party  in  the  class  of  cases  named,  and  the 
conse(iuent  right  of  their  respective  personal 
representatives  to  sue  or  defend,  is  sought  to 
be  so  limited  as  to  apply  only  to  cases  In 
which  suits  are  pending  at  the  time  of  the 
death  of  the  party.  For  convenience  of  refer- 
ence it  is  well  to  set  forth  said  section  in  its 
own  words,  as  follows: 

"Sec.  5438.  Causes  of  action  upon  which  suit 
has  been  or  may  hereafter  be  brought  by  the  in- 
jured party  for  personal  injuries,  other  than 


those  resulting  in  death,  whether  such  laJnrlM 
be  to  the  health  or  to  the  person  of  the  injured 
party,  shall  not  abate  by  reason  of  his  death, 
nor  by  reason  of  the  death  of  the  person  against 
whom  such  cause  of  action  shall  have  accrued ; 
but  in  case  of  the  death  of  either  or  both  such 
parties,  such  cause  of  action  shall  survive  to  the 
personal  representative  of  such  Injured  party, 
and  against  the  person,  receiver  or  corporation 
liable  for  such  injuries  and  his  legal  representa- 
tives, and  the  liability  and  the  measure  of  dam- 
ages shall  be  the  same  as  if  such  death  or  deaths 
had  not  occurred." 

Our  own  court  defines  "causes  of  action" 
as  employed  in  the  above  section  to  be  mat* 
ters  for  which  actions  may  be  brought  Sper- 
ry  V.  Cook,  247  Mo.  lo&  cit  139,  152  S.  W. 
318.  Elsewhere  the  words  are  defined  as  the 
right  to  bring  suits  (People  v.  Dodge,  104 
Cal.  loc.  dt  490,  38  Pac;  203),  or  the  fact  or 
combination  of  facts  which  give  rise  to  rights 
of  action  (BruU  T.  Ins.  Co.,  72  Wis.  loc  dt 
433,  39  N.  W.  629),  or  the  right  to  Institute 
and  prosecute  proceedings  (Davis  v.  State, 
119  Ind.  loc.  cit.  558,  22  N.  B.  9).  Notwith- 
standing the  well-understood  meaning  of  the 
words,  their  explicit  definition  here  la  not 
inappropriate  because,  when  otherwise  ex- 
pressed  than  in  the  words  used  in  the  sec- 
tion, it  is  as  clearly  disclosed,  but  not  more 
so  than  in  the  statutory  words,  that  it  is 
not  the  suits  or  actions  that  are  to  survive 
upon  the  death  of  one  or  both  of  the  parties, 
but  the  causes  or  rights  of  action  upon  which 
such  suits  are  based.  The  right  of  survival 
was  extended  to  suits  brought  under  the  sec- 
tion and  pending  at  the  time  of  its  enactment 
as  well  as  to  causes  of  action  upon  which 
suits  might  thereafter  be  brought  This  be- 
ing true,  the  right  of  survival  cannot  be  lim- 
ited to  cases  in  which  actions  were  pending 
at  the  time  of  the  death  of  one  or  both  of 
the  partiea  Such  a  meaning,  under  weU- 
recognlzed  rules  of  construction,  cannot  be 
given  unless  words  be  Interpolated  or  added 
to  the  text  which,  in  view  of  the  unambigu- 
ous Character  of  those  employed,  is  not  au- 
thorized. The  obvious  meaning  of  the  words 
employed  therefore  is  that  when  a  cause  of 
action  accrues  under  this  section,  a  contin- 
gent right  to  a  survival  to  the  personal  rep- 
resentative of  either  party  to  prosecute  or 
defend  springs  Into  existence  upon  such  ac- 
crual, but  does  not  become  operative  except 
upon  the  death  of  one  or  both  of  the  parties. 
The  right  to  the  action  having  accrued,  the 
death  of  a  party  In  interest  before  the  insti- 
tution of  a  suit  to  enforce  such  right  will 
not  for  the  reasons  stated,  abate  the  action. 
It  not  only  sufiices,  but  is  an  Imperative  rule 
that  clear  and  comprehensive  words  demand 
no  explanation  to  define  their  meaning;  or, 
in  other  words,  that  which  Is  clear  cannot  be 
made  more  clear.  Sufficient  therefore,  in 
Itself,  the  section  cannot,  in  our  opinion,  be 
reasona.bly  construed  other  than  as  we  have 
indicated.  A  contrary  conclusion  as  to  the 
application  ot  the  section  (5438)  was  reached 
by  the  Kansas  City  Court  of  Appeals  in 
Sbowen  T.  Street  By,,  161  Mo.  App.  loc.  dt. 
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47,  148  S.  "W.  135.  This  conclusion,  while 
aomewtiat  incidental  to  the  material  Issues 
in  that  case,  does  not  correctly  state  the  law 
and  is  overruled. 

[J]  II.  Repairs,  LaneUord't  Duty. — ^The  con- 
tention as  to  the  insufficiency  of  the  peti- 
tions is  alleged  to  further  consist  in  the  ab- 
sence of  an  allegation  therein  that  the  land- 
lord agreed  to  keep  the  leased  premises  in 
repair.  The  doctrine  is  well  established  that 
a  landlord  is  not  bound  to  keep  leased  prem- 
ises in  repair  in  the  absence  of  an  agreement 
ao  to  do.  Without  such  an  agreement  his 
liability  is  limited  to  acts  of  misfeasance, 
but  not  of  nonfeasance.  Not  being  boond  to 
repair  unless  he  has  agreed  so  to  do,  it  fol- 
lows that  injuries  to  the  tenant  arising  from 
the  landlord's  failure  to  repair  will  not  give 
a  canse  of  action  to  the  tenant.  Ward  v. 
Fagln,  101  Mo.  669,  14  S..  W.  738,  10  L.  B. 
A.  147,  20  Am.  St.  Bep.  650.  Hence  the  ne- 
cessity, in  an  action  for  damages  by  the  ten- 
ant for  injuries  received  on  account  of  de- 
fects in  the  premises,  of  the  petition  alleg- 
ing that  the  landlord  agreed  to  keep  the 
premises  in  repair  during  the  lessee's  term. 
The  petitions  allege  that  the  agent  of  the 
landlord  agreed  in  the  contract  of  rental  to 
keep  the  premises  in  controversy  In  good  re- 
pair during  the  term  of  plaintiffs'  lease  and 
suitable  for  the  occupancy  of  plaintiffs  as  a 
residence.  The  rule  announced  therefore  in 
Ward  V.  Fagin,  supra,  and  affirmed  In  the 
later  case  of  Glenn  v.  Hill,  210  Mo.  loc.  cit. 
296,  109  S.  W.  27,  16  L.  R,  A.  (N.  S.)  699,  is 
complied  with,  and  the  petitions  in  this  re- 
spect are  not  subject  to  criticism. 

[3]  IIL  Nature  of  the  Action. — ^A  lease  or 
contract  of  rental  existing  between  the  par- 
ties, a  question  not  free  from  difficulty  aris- 
es as  to  whether,  instead  of  actions  sounding 
in  tort,  a  suit  should  not  have  been  brought 
for  a  breach  of  the  covenant  to  repair.  This 
qnestion  received  careful  consideration  by 
this  court  in  Glenn  v.  Hill,  210  Mo.  291,  109 
8.  W.  27,  16  L.  B.  A.  (N.  S.)  699,  in  which 
Burgess,  J.,  speaking  for  the  court,  after  re- 
viewing numerous  authorities,  announced  this 
rule  that,  when  a  promise  to  repair  is  based 
upon  a  valuable  consideration,  and  defend- 
ants have  breached  the  contract,  such  breach 
Will  not  furnish  a  basis  for  an  action  of  tort 
under  the  statute  (now  section  6426,  R.  S. 
1909),  but  the  remedy  will  be  an  action  for 
breacb  of  the  contract  There  is  a  marked 
difference,  however,  t>etween  the  instant  cas- 
es and  that  of  Glenn  v.  Hill.  In  the  former 
there  was  an  express  agreement  to  repair 
incorporated  in  and  made  a  part  of  the  con- 
tract of  rental.  In  the  latter  the  agreement 
to  repair  was  made  after  the  lease  was  enter- 
ed into,  and  therefore  properly  held  to  be 
witb«>Dt  consideration.  Further,  in  the  for- 
mer there  was  a  specific  charge  of  negligence, 
lo  the  Utter  there  was  none.  These  differ- 
ences disclose  a  binding  contract  for  repairs 
in  the  instant  cases,  but  on  account  of  a  lack 


of  consideration  there  was  no  such  contract 
in  Glenn  v.  Hill.  The  court  clearly  recog- 
nized this  t&ct  in  the  latter  case,  holding 
that: 

"There  is  no  averment  in  the  petition  that  un- 
der the  contract  of  leasing  the  defendants  agreed 
to  repair,  and,  in  the  absence  of  an  agreement 
in  the  lease  binding  the  landlord  to  put  or  keep 
the  premises  in  repair,  he  is  not  liable  in  dam- 
ages for  failure  to  do  so  or  for  injuries  sus- 
tained by  the  tenant  by  reason  thereof." 

Despite  the  fact,  therefore,  that  the  general 
rule  as  to  the  nature  of  a  landlord's  liability 
to  a  tenant  under  the  covenants  of  a  lease 
is  broadly  stated  in  Glenn  v.  Hill,  the  deci- 
sion ther^  did  not  turn  upon  the  applica- 
tion of  the  rule.  However,  if  It  be  granted 
that  the  application  of  the  rule  was  the  de- 
termining doctrine  the  dissimilarity  of  the 
facts  In  the  two  cases  does  not  render  that 
of  Glenn  y.  Hill  on  apt  precedent  in  the  cases 
at  bar. 

Moreover,  the  cases  at  bar  are  stronger  in 
their  facts  than  that  of  Glenn  v.  Hill.  From 
the  former  all  question  of  contributory  neg- 
ligence is  remov^,  because  the  defect  in  the 
floor,  as  shown  by  the  pleading,  while  pre- 
sumptively at  least  known  to  the  landlord, 
was  unknown  to  the  tenant  until  the  injury 
occurred,  while  in  the  latter  it  was  known 
to  both  parties  at  the  time  of  the  execution 
of  the  lease. 

Cases  from  other  Jurisdictions  discussed  in 
Glenn  t.  Hill  declare  the  conditions  under 
which  one  sustaining  a  contractual  relation 
to  another  is  held  not  liable  in  an  action 
sounding  in  tort;  but  these  conditions  are 
not  ruled  upon  in  Glenn  v.  Hill  itself,  be- 
cause the  facts  did  not  authorize  such  a  rul- 
ing. At  best,  the  rule  as  there  announced 
was  based  upon  an  assumption,  and  not  the 
existence  of  a  fact,  it  being  conceded  that 
there  was  no  contract  to  repair;  hence  there 
was  nothing  upon  which  the  rule  could  oper- 
ate. This  marks  another  material  variance 
between  Glenn  v.  Hill  and  the  cases  at  bar, 
renderlog  it  inapplicable  as  a  precedent  In 
determining  the  latter  cases. 

This  court,  except  incidentally,  has  not  dis- 
cussed the  rule  since  the  rendition  of  the 
opinion  in  Glenn  v.  Hill,  Our  Courts  of  Ap- 
peals, however,  in  several  well-reasoned  cas- 
es have  given  the  subject  careful  considera- 
tion. The  conclusions  reached,  whUe  not 
controlling,  may  be  strongly  persuasive,  and 
the  reasons  given  for  the  application  of  the 
rule  will  not  therefore  be  lightly  regarded. 

In  Graff  v.  Br.  Co.,  130  Mo.  App.  loc.  cit 
625,  109  S.  W.  1046,  a  landlord  in  a  contract 
of  rental  agreed  to  make  suitable  repairs  in 
a  defective  floor.  They  were  not  made,  and 
the  tenant  in  the  ordinary  use  of  the  floor 
broke  through  same  and  received  injuries 
for  which  he  brought  suit  against  the  land- 
lord for  damages.  A  general  demurrer  was 
filed  to  the  petition  alleging  it  did  not  state: 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion.   This  was  sustained,  and  plaintiff  ap- 
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pealed  to  the  Kansas  Olty  Court  of  Appeals, 
which  rereraed  and  remanded  the  case.  Aft- 
er reviewing  numerous  cases  discussing  the 
question  whether  the  action  should  be  treat- 
ed as  one  arising  ex  contractu,  the  court  con- 
cludes that  In  an  action  on  a  contract  dam- 
ages cannot  be  recovered  for  personal  In- 
juries caused  by  a  breach  of  the  landlord's 
duty  to  repair,  but  the  question  arises  wheth- 
er or  not  the  plaintiff  may  have  a  cause  of 
action  sounding  In  tort  tor  the  recovery  of 
such  damages  on  the  ground  that  the  defend- 
ant was  negligent  In  falling  to  perform  a 
duty  he  assumed  when  the  relationship  of 
landlord  and  tenant  was  established  between 
him  and  the  plaintiff;  or  do  the  facts  plead- 
ed characterize  the  neglect  of  the  landlord 
as  an  act  of  misfeasance  rather  than  a 
breach  of  contract?  Johnson,  J.,  speaking  for 
the  court,  after  quoting  the  somewhat  epi- 
grammatic statement  of  the  rule  as  an- 
nounced in  Quay  v.  Lucas,  26  Mo.  App.  4, 
that,  "where  a  covenant  creates  a  duty,  neg- 
lect to  perform  that  duty  Is  ground  for  an 
action  for  tort,"  says: 

"Logically  it  must  follow  that,  where  a  duty 
from  one  person  to  another  becomes  an  incident 
to  the  status  or  relationship  established  between 
them,  whether  the  duty  results  from  the  prin- 
ciples of  law  relating  to  such  status  or  from  the 
contract  of  the  parties,  a  negligent  omission  to 
discharge  it  is  a  tort  which  will  afford  the  injur- 
ed party  a  cause  of  action  ex  delicto.  Thus, 
where  a  common  carrier  fails  to  deliver  at  their 
destination  goods  received  for  shipment,  it  may 
be  held  liable  either  in  an  action  on  the  contract 
or  in  one  arising  from  the  tortious  failure  to 
perform  a  common-law  duty.  The  relation  of 
master  and  servant  is  invariably  created  by  con- 
tract, yet  the  master  may  be  held  in  an  action 
ex  delicto  for  his  failure  to  perform  the  duty  of 
exercising  reasonable  care  to  provide  his  servant 
a  reasonably  safe  place  in  which  to  work.  Such 
examples  are  illustrative  of  the  soundness  and 
usefulness  of  the  principle  under  discussion." 

Following  these  Illustrations  the  proof 
necessary  to  be  made  to  authorize  a  recov- 
ery is  discussed.  We  are  not  concerned  with 
that  here,  but  as  to  the  sufficiency  of  the 
pleading,  similar  in  its  material  allegations 
to  those  in  the  instant  cases.  In  regard 
thereto  the  court  said  In  substance:  From 
the  facts  alleged  it  appears  that  the  dam- 
ages claimed  were  direct,  and  not  remote 
In  that  the  defendant  bad  knowledge  of  the 
defects  and  covenanted  to  repair  them,  and 
that  they  were  of)  such  a  nature  that  a 
reasonnUy  prudent  person  cognizant  of  same 
would  know  that  the  use  of  the  floor  in  Its 
defective  condition  would  be  attended  by 
risk  of  Injury.  Thus  tested,  the  court  held 
that  a  cause  of  action  was  stated,  and  over- 
ruled the  demurrer. 

After  the  opinion  was  rendered  In  the 
Graff  Case  by  the  Kansas  City  Court  of  Ap- 
peals and  the  case  had  been  remanded,  but 
not  tried,  the  Supreme  Court  delivered  the 
opinion  In  Glenn  v.  Hill,  supra,  whereupon 
the  defendant  In  the  Graff  Case  again  filed 
a  general  demurrer  to  the  petition.  This 
was  sustained  by  the  trial  court  upon  the 


ground  that  the  Court  of  Appeals'  ruling  con- 
travened the  opinion  of  the  Supreme  Court 
In  Glenn  v.  Hill.  The  plaintiff  again  ap- 
pealed to  the  Court  of  Appeals,  which  held 
(145  Mo.  App.  364,  129  S.  W.  1005)  that  noth- 
ing In  Its  ruling  was  In  contravention  of  the 
doctrine  declared  in  Glenn  v.  Hill;  and  the 
rule  announced  upon  the  former  appeal  was 
reasserted,  the  court  briefly  stating  that, 
while  a  breach  of  contractual  duty  will  not 
authorize  an  action  ex  delicto,  where  the 
breach  constitutes  more  than  such  duty,  and 
Is,  In  addition,  a  negligent  violation  of  the 
relation  existing  between  the  landlord  and 
tenant,  an  action  In  tort  will  lie  for  Inju- 
ries arising  from  such  violation. 

In  Dalley  v.  Vogl,  187  Mo.  App.  261,  173 
S.  W.  707,  the  plaintiff,  a  tenant,  feU  or 
broke  through  certain  defective  boards  In  a 
walk  on  the  rented  premises  which  the  land- 
lord had  agreed  to  repair.  She  sued  for 
damages  and  recovered  Judgment  Defend- 
ant appealed  to  the  Kansas  City  Court  of 
Appeals.  Ellison,  P.  J.,  speaking  for  the 
court,  held,  following  an  exhaustive  review 
of  the  audioritles,  that  she  could  not  re- 
cover In  tort  and  questioned  the  correctness 
of  the  conclusion  reached  in  the  Graff  Cas- 
es; the  result  of  his  reasoning  being  that 
the  landlord's  liability  was  limited  to  his 
contract,  no  other  duty  resting  on  him;  that 
he  could  not  be  held  liable  In  tort  for  negli- 
gence. The  other  Judges  concurred  in  the 
result  In  separate  opinions.  No  aSlrmatlye 
declaration  of  the  law  Is  made  by  the  court 
In  this  case. 

In  Murphy  v.  Dee,  190  Mo.  App.  83,  175  S. 
W.  287,  a  landlord,  In  the  contract  of  let- 
ting, warranted  the  premises  to  be  in  good 
repair,  and  that  he  would  so  keep  them  dur- 
ing the  tenancy.  Free  access  was  by  the 
terms  of  the  lease  given  the  landlord  to  en- 
ter at  any  time  for  the  purpose  of  making 
repairs.  The  tenant,  discovering  the  decay- 
ed condition  of  a  porch  on  the  premises,  no- 
tified the  landlord  of  the  same,  who  failed 
to  repair  It.  On  account  of  such  defect  the 
tenant  fell  from  the  porch  and  received  the 
injuries  for  which  he  sued  and  recovered 
damages.  Among  other  defenses  on  appeal 
to  the  St.  Louis  Court  of  Appeals  It  was  urg- 
ed that  the  petition  did  not  state  a  cause  of 
action.  After  a  review  of  many  cases  the 
court  reached  the  conclusion  that  under  the 
allegations  of  the  petition  the  plaintiff  could 
not  recover;  as  the  action  was  In  tort  for 
damages  arising  out  of  a  breach  of  contract. 
Glenn  v.  Hill  and  cases  therein  discussed 
are  dted  as  sustaining  this  conclusion.  Ear- 
lier cases  of  the  Courts  of  Appeals  announce 
the  rule  as  In  Murphy  v.  Dee,  but  under  the 
facts  uiwn  which  they  were  decided  their 
citation  is  not  appropriate. 

A  conflict  of  opinion  as  to  the  application 
of  the  rule  In  regard  to  a  landlord's  liabili- 
ty is  apparent  in  the  cases  reviewed.  The 
Graff  Case,  on  the  one  hand,  and  Murphy 
T.  Dee,  on  the  other,  marking  the  extreme 
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poles  of  difference.  Lacking  harmony  like 
"sweet  bells  Jangled,"  we  must  perforce  seek 
elsewhere  for  even  persuasive  light  leading 
to  a  correct  conclusion  In  the  cases  before 
08.  Presenting  as  these  cases  do  the  two 
distinct  doctrines  as  to  a  landlord's  liabili- 
ty to  a  tenant  for  injories,  they  serve  as 
a  text  in  the  consideration  of  cases  from 
other  Jurisdictions. 

In  other  Jurisdictions  a  contrariety  of 
opinion  exists  in  the  rulings  of  courts  of 
last  resort  on  this  subject  In  addition  to 
the  compilation  of  cases  in  Glenn  v.  Hill 
and  the  Courts  of  Appeals  cases,  an  exhaus- 
tive presentation  of  the  authorities  pro  and 
con  will  be  found  in  the  annotated  case  of 
Hlnes  V.  WlUcox,  96  Tenn.  148,  33  S.  W. 
914,  84  L.  R.  A.  824,  832.  54  Am.  St  Rep. 
823,  and  the  affirmance  of  this  case  in  100 
Tenn.  538,  46  S.  W.  297,  41  L.  R.  A.  278,  68 
Am.  St  Rep.  770.  A  discussion  of  Hlnes  v. 
WUlcox  will  also  I>e  found  in  our  own  re- 
ports In  Whiteley  v.  Mclaughlin,  183  Mo. 
160,  81  S.  W.  1094,  66  L.  R.  A.  484 ;  the  dis- 
puted question  here,  however,  not  being  rul- 
ed on.  Other  cases  are  Dustin  v.  Curtis,  74 
N.  H.  266,  67  Atl.  220,  11  L.  R.  A.  504,  13 
Ann.  Cas.  169;  Walsh  v.  Schmidt,  206  Mass. 
405,  92  K  E.  496,  34  L.  R.  A.  (N.  S.)  798; 
Anderson  v.  Robinson,  182  Ala.  615,  62 
South.  512,  47  li.  R.  A  <N.  S.)  330,  Ann. 
Cas.  1915D,  829;  Mesber  v.  Osborne,  75 
Wash.  439,  134  Pac.  1092,  48  L.  R.  A  (IV. 
S.)  917;  and  cases  cited  In  24  Cyc.  1114, 
note  50.  An  analysis  of  these  and  other 
eases  shows  that  the  strong  current  of  au- 
thority is  in  favor  of  the  rule  that  for  a 
breach  of  covenant  to  repair  leased  premis- 
es in  possession  of  the  tenant  the  landlord 
cannot  be  held  liable  in  tort  for  personal  in- 
juries received  by  the  tenant  as  a  result  of 
a  defect  In  the  premises.  The  reason,  suc- 
cinctly stated,  for  this  rule  is  that  a  tort 
is  a  wrong  to  another  In  his  rights  created 
by  law  or  existing  In  consequence  of  a  rela- 
tion established  by  contract,  but  that  It 
cannot  be  based  upon  the  contract  itself;  or, 
stated  differently,  a  duty  Imposed  upon  the 
landlord  to  make  repairs  does  not  arise  out 
of  the  relation  created  by  the  contract,  but 
rests  upon  an  express  stipulation  in  the  con- 
tract Being  a  duty  assumed  by  the  con- 
tract, its  breach  does  not  constitute  a  tort. 

Cases  announcing  a  contrary  doctrine  are 
Wlllcox  V.  Hlnes,  100  Tenn.  538,  46  S.  W. 
207,  41  L.  R.  A.  278.  66  Am.  St  Rep.  770; 
Barron  v.  Lledloff,  95  Minn.  474,  104  N.  W. 
289;  Sontag  v.  O'Hare,  73  111.  App.  432; 
Mesher  v.  Osborne,  75  Wash.  439,  138  Pac 
1092.  48  li.  R.  A.  (N.  S.)  917;  Lowe  v.  O'Brien, 
77  Wash.  677,  138  Pac.  295.  These  cases  de- 
clare the  rule  as  in  Graff  v.  Br.  Co.  tliat  a 
landlord  may  be  sued  in  tort  for  injuries  re- 
ceived by  a  tenant  on  account  of  defective 
premises  which  the  landlord  has  contracted 
to  keep  in  repair.  This  doctrine  necessitates 
the  holding  that  the  landlord  in  falling  to  re- 
pair has  been  guilty  of  something  more  than 


a  breach  of  the  contract,  viz.,  negligence. 
Upon  no  other  theory  can  a  basis  be  estab- 
lished for  an  action  sounding  in  tort.  To  sus- 
tain the  rule  as  thus  announced  it  is  neces- 
sary to  determine  when  the  contractual  ob- 
ligation ends  and  the  liability  for  negligence 
begins.  They  cannot  be  coexistent  as  to  mat- 
ters within  the  purview  of  the  contract 
which.  If  not  forfeited,  continues  during  the 
time  prescribed  and  loses  none  of  its  force 
or  effectiveness  by  reason  of  any  act  of  the 
landlord.  The  contract!  not  only  defines  the 
time  and  terms  of  the  rental,  but  it  measures 
as  well  the  obligations  of  the  parties.  Thus 
complete  within  Itself,  It  cannot  be  reason- 
ably said  that  upon  a  failure  to  comply  with 
its  conditions  a  right  of  action  authorized  by 
its  terms  and  within  the  contemplation  of 
the  law  can  be  supplanted  by  another  not 
based  upon  or  growing  out  of  the  contract, 
but  having  Its  origin  purely  In  a  process  of 
reasoning. 

A  breach  of  the  contract  to  repair  resulting 
In  injuries  to  the  tenant  may  arise  from  the 
negligence  of  the  landlord,  but  this  is  not 
such  teclmical  negligence  as  will  authorize  a 
right  of  action  in  tort;  this  can  only  exist  in- 
dependent of  the  contract  for  injuries  not 
proximately  resulting  from  the  breach,  and 
therefore  not  within  the  contemplation  of 
the  parties.  Put  more  plainly,  an  agreement 
to  repair  does  not  contemplate  a  destruction 
of  life  or  an  injury  to  the  person  which  may 
result  accidentally  from  an  omission  to  fulfill 
the  terms  of  the  agreement  Hamilton  r. 
Feary,  8  Ind.  App.  615,  35  N.  B.  48,  52  Am. 
St  Rep.  485,  affirmed  140  Ind.  45,  39  N.  E. 
516;  Arnold  v.  Clark,  13  Jones  &  S.  (N.  Y.> 
257;  Miller  v.  Rinaldo,  21  Misc.  Rep.  470,  47 
N.  Y.  Supp.  636. 

[4]  In  the  instant  cases  it  not  only  ap- 
pears from  the  pleadings  that  the  landlord 
covenanted  to  repair  and  keep  the  premises 
in  a  tenantable  condition,  but  that  the  defect 
was  or  could  have  been  known  to  the  land- 
lord, and  was  not  known  to  the  tenant 
While  there  is  a  line  of  authorities  requiring 
the  tenant  to  be  notified  of  latent  defects,  and 
upon  a  failure  so  to  do  holding  the  landlord 
liable  for  injuries  arising  therefrom,  the  na- 
ture of  the  defect  In  this  case  a  worn  floor, 
was  as  easily  discoverable  by  the  tenant  as 
the  landlord,  and,  since  the  pleadings  charge 
presumption  of  knowledge  from  the  landlord's 
ownership  rather  than  actual  knowledge,  in 
the  absence  of  fraud  or  deceit,  this  will  not 
serve  to  fix  a  liability  in  tort  Ownership 
does  not  create  a  presumption  of  a  knowl- 
edge of  the  particular  condition  of  premises; 
and  a  defect  alleged  to  be  latent  if  easily 
discoverable  to  both  parties,  Is  not  a  ground 
of  liability.  Doyle  v.  Railroad,  147  U.  S. 
413,  13  Sup.  Ct  333,  37  L.  Ed.  223;  Anderson 
V.  Robinson,  182  Ala.  615,  62  South.  512,  47 
L.  R.  A.  (N.  S.)  330,  Ann.  Cas.  1915D,  829. 
Jackson  v.  Odell,  9  Daly  (N.  Y.)  371;  David- 
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son  y.  Flacber,  11  Colo.  883,  19  Pac.  662,  7 
Am.  St.  Rep.  267. 

In  the  cases  at  bar  the  petlttom  aonod  In 
tort,  but  they  do  not  disclose  such  actlre 
negligence  Independent  of  the  contract  as 
will  support  an  action  of  this  character.  In 
view,  therefore,  of  the  strong  trend  of  au- 
thority limiting  the  right  of  action  In  such 
cases  ta  suits  for  a  breach  of  the  contract, 
we  feel  impelled  to  hold  that  the  plaintiffs 
have  mistaken  their  remedy.  That  much 
may  be  and  has  been  said  to  the  contrary, 
especially  in  the  well-reasoned  cases  of  Will- 
cox  T.  Hines  and  Graff  y.  Br.  Co.,  snpra,  we 
do  not  hesitate  to  admit ;  but,  considering  the 
nature  of  the  actions,  the  relationship  of  the 
parties,  as  landlord  and  tenant,  and  the  gen- 
eral law  in  regard  to  the  force  and  effect  of 
contracts,  the  doctrine  declared  in  these 
cases  is  not  approved. 

From  all  of  which  it  follows  that  the  Judg- 
ment of  the  trial  court  is  affirmed. 

FABIS,  P.  J.,  and  BEVELI^E,  J.,  owcor  in 
paragraptis  2  and  S  and  the  result,  but  ex- 
press no  opinion  aa  to  paragraph  1. 


STATE  ex  rel.  ST.  LOUIS  COUNTY  et  al.  y. 
OOBDON,  State  Auditor.    (No.  19668.) 

(Supreme  (3ourt  of  MissourL    In  Banc.    July  8, 
1916.) 

1.  Statutes  4s»123(4)  — Title  — Exfbkssino 
Subjects  or  Act. 

Laws  1907,  p.  413,  it  4,  6  (Rev.  St  1909, 
St  10523,  10524),  providing  for  the  making  of 
contracts  for  roadg,  and  bridges  and  for  the  em- 
ployment of  a  civil  engineer,  with  details  as 
to  his  duties  and  the  manner  in  which  such  work 
is  to  be  done,  are  invalid  under  Const,  art  4,  t 
28;  because  their  subject  is  not  expressed  in  the 
title  to  the  act,  which  reads,  "An  act  to  author- 
ize county  courts  upon  the  assent  of  the  voters 
of  the  county,  to  issue  bonds  for  the  grading, 
constructing,  pavinj;  and  maintaining  of  paved, 
graveled,  macadamized,  or  rock  roads  and  nec- 
essary bridges  and  culverts  therein,"  since  the 
title  refers  only  to  the  manner  of  getting  the 
money  and  not  the  manner  of  expending  it,  and 
expresses  and  limits  the  purposes  of  the  applica- 
tion of  the  money,  but  not  ue  details  and  man- 
ner of  application. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  it  178,  179,  181;  Dec.  Dig.  «=> 
123(4).] 

2.  Taxation     «=>195  — ExxacmoNS— Road 

Bonds— Constitution. 
The  provision  of  Laws  1907,  p.  411  (Rev. 
St  1909,  §  10520,  et  seq.),  that  ''all  bonds"  is- 
sued thereunder  "shall  be  exempt  from  taxation 
for  any  purpose"  is  invalid  as  in  violation  of 
Const  art  10,  Sj  6,  7,  forbidding  tax  exemptions 
except  as  spedned. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  tS  312,  313;   Dec.  Dig.  €=3l95.] 

3.  Constitutional  Law  ®=>46(1)— DBUBin- 
NATioN  or  Constitutionai,  Questions^ 
Pbocebding  in  Which  Raised. 

Whether  the  ottempt  of  a  statute  to  replace 
a  constitutional  limitation  of  county  indebtedness 
which  has  been  removed  by  constitutional 
amendment  is  valid  cannot  be  determined  in  a  I 


proceeding  questioning  the  validity  of  bonds  au- 
thorized to  an  amount  below  such  limitation. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §t  43,  45;  Dec.  Dig.  «=> 
46(1).] 

4.  Statutes  e=»64(l)— Pabttai.  iNyAUDirr— 

Effect. 
If,  after  cutting  out  the  void  parts  of  a 
statute  enough  which  is  good  remains  to  show 
the  legislative  intent  and  furnish  a  working  plan 
by  which  that  intent  may  be  effectuated,  the 
whole  of  the  statute  will  not  be  declared  nncon- 
stitutionaL 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  $t  61,  198;   Dec.  Dig.  <S=»64(1),] 

8.  Statutes  «=»e4(4)  — Bonds  — STATtnni  — 
Partial  Invaliditt— Effect. 

Laws  1907,  p.  411  (Rev.  St  1909.  t  10520, 
et  seq.),  providing  for  bond  issue  for  county 
roads,  is  not  invalid  because  of  an  invalid  provi- 
sion therein  that  such  bonds  should  be  exempt 
from  taxation  and  specifying  the  manner  of 
spending  the  proceeds  upon  roads ;  the  bonds  be- 
ing presumably  salable  without  exemption. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Ont  Dig.  et  61,  195;    Dec.  Dig.  <3=>64(4).] 

6.  Evidence  ®=>ll-<ruDiciAi,  Noticb— Mat- 
TBaa  OF  Cubrent  Histort. 

The  court  will  take  judicial  notice  of  mat- 
ters of  current  history  affecting  the  state  and 
its  important  undertakings,  such  as  that  non- 
exempt  state  bonds  have  been  issued  and  sold 
at  a  certain  rate. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  tg  15,  16;   Dec.  Dig.  <8=»11.] 

7.  Constitutional  Law  ^=9251  —  Due  Pbo- 
CE8S  OF  Law— Fifth  Ambndkent. 

Const  U.  S.  Amend.  5,  has  sole  reference  to 
acts  of  Congress,  and  is  not  an  inhibition 
against  the  right  of  the  states  to  pass  laws. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ig  726,  727,  732;  Dec  Dig. 
«=»251,] 

a  Constitutionai,  Law  «s»208(14)  —  Class 

Leqislation. 
Laws  1907,  p.  411  (Bev.  St  1909,  g  10520 
et  seq.)  is  not  unconstitutional   or  invalid   as 
class  legislation  because  discriminating  against 
owners  of  urban  property. 

[Ed.  Note, — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g  649;  Dec.  Dig.  <S=»208 
(14).] 

9.  CouNTiKS  e=>195— Road  Bonds— Use  or 
Proceeds— Use  on  Hiohwats. 

Under  such  act  providing  that  the  proceeds 
of  the  sale  of  all  bonds  shall  be  turned  into  the 
county  treasury  and  shall  be  used  in  the  im- 
provement of  the  public  roads  of  a  county  and 
for  no  other  purpose,  the  proceeds  of  bonds  can- 
not be  used  upon  the  streets  of  an  incorporated 
town  or  city. 

[Kd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  g  307;   Dec  Dig.  «=3l95.] 

10.  CoNSTiTxrnoNAt  Law  «=»284,  201— Emi- 
nent Domain  «ss>2(ii)  —  Dub  Pboobss  of 
Law— Equal  Protection  of  Laws. 

Such  act  is  not  violative  of  Const  U.  S. 
Amend.  14,  g  1,  and  Const  art  2,  g  21,  provid- 
ing for  due  process  of  law,  equal  protection  of 
the  laws,  and  forbidding  taking  private  property 
for  public  use  without  just  compensation,  al- 
though the  proceeds  of  the  sale  of  tbdroad  bonds 
thereby  authorized  are  to  be  used  solely  "for 
public  road  purposes,"  and  not  for  the  improve- 
ment of  streets  and  alleys  of  incorporated  cities. 
since  an  absolute,  visible,  and  direct  equality  in 
the  distribution  of  benefits  accruing  from  the  ex- 
penditure of  money  collected  by  taxation  is  not 
required  if  the  expenditure  is  for  a  public  use 
and  a  city  dweller  is  in  fact  benefited  by  the 
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ImproTcmeBt  of  oonntiT  loadi  In  o(«tIgi»aa  teas 
ritory. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  |§  686,  870-876;  Dec.  Dip. 
«=>234,  291;  Eminent  Domain,  Cent.  Dig.  Sf 
»-12;   Dec.  Dig.  «=»2ai).l 

U.  OouHTTEs  <s=»l8S{2)— Bonds  — PoWBB  to 

Issnii— Dbroiunations. 
Under  L4wg  1907,  p.  411  (Eev.  St  1909.  i 
10520,  etc.),  which  requires  "one  issue"  to  have 
one-half  thereof  of  the  denomination  of  $100, 
an  order  of  the  ooonty  court  for  the  issue  of 
bonds  is  two  issaea,  one  consisting  of  $20,000 
and  the  other  of  $S0O|000,  one-half  the  first  is- 
sue,  or  $10,000,  to  be  m  denominations  of  $100, 
the  remainder  in  denominations  of  $500,  and 
the  b<«d8  of  the  second  issue  to  be  In  denomina- 
tions of  $1,000,  held  invalid  because  the  issues 
were  not  of  the  denominations  fixed  hj  the  stat- 
ute, since  one-half  of  the  whole  amount  issued 
ahoold  be  In  denominations  of  $100. 

[Ed.  Note.— For  other  cases,  see  'Counties, 
Cent.  Dig.  {{  277-281 ;   Dec  Dig.  <8=»183(2).] 

12.  Counties   «=>183(1)  — Bonds- Dates  of 

Matubxtt. 
Under  such  statute,  providing  "all  bonds 
shall  mature  within  twenty  years  after  their 
date,  and  the  court  shall  levy  a  tax  on  all  the 
taxable  property  of  the  county  sufficient  to  pay 
the  interest  thereon  as  it  becomes  due  and  to 
pay  at  least  one-twentieth  of  the  principal  sum 
of  certain  bonds  each  year,"  and  that  "all  bonds 
■hall  contain  a  provision  that  they  are  payable 
at  any  time  within  twenty  years,"  an  af;ree- 
ment,  in  an  order  of  the  counl7  court  for  bond 
iamie,  that  none  of  the  bonds  oiould  be  .callable 
for  tmyment  at  any  time  prior  to  certain. dates 
rendered  such  order  invalid. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  H  275,  276;    Dec.  Dig.  «=»18Sa).] 

Original  proceeding  in  mandamus  by  the 
State,  at '  the  relation  of  St.  Louis  County 
and  others,  against  John  P.  Gordon,  State 
Aaditor.  Alternative  writ  of  mandamus 
quashed. 

This  Is  an  original  proceeding  in  man- 
damus, .trhereby  It  Is  sought  to  compel  re- 
spondent as  state  auditor,  to  register  two 
separate  Issues  of  road  bonds.  These  consist 
of  620  bonds,  100  of  which  are  eadi  of  tbe 
denomination  at  $100,  and  the  balance  in  d«- 
nomlnatlons  of  $600  and  $1,000,  respectively, 
and  amoonting  In  the  aggregate  to  the  sum 
of  3520,000.  These  bonds  were  issued  by  the 
connty  court  of  St.  Louis  county  under  the 
provisions  of  Laws  of  1907,  p.  411,  now  sec- 
tions 10520  t»  10626,  R.  S.  1909,  both  inclu- 
sive, pursuant  to  an  election  duly  held  (so 
far  as  that  issue  concerns  this  case  at  least), 
and  are  part  of  an  aggregate  issue  of  $3,000,- 
000,  Issuance  of  which  was  assented  to  by  ttie 
voters  of  that  county  at  an  election  held  on 
tbe  15th  day  of  February,  1916.  Upon  the 
determination  of  the  fact  that  more  than 
two-thirds  of  the  voters  had  voted  in  favor 
of  the  incurring  of  a  bonded  indebtedness  of 
tS,000,00O,  the  connty  court  of  St  Louis  coun- 
ty made  certain  orders  intending  to  carry  in- 
to effect  the  permission  so  given.  Not  deem- 
ing it  good  policy  for  economy's  saie  to  issue 
at  <mce  the  entire  sum  of  $3,000,000  voted, 
the  said  county  court  (hereinafter  called 
simply  county  court),  made  an  order  to  issue 


tbe  two  tots  of  bonds  bow  h«re  In 'Question. 
This  part  of  the  order  made  by  the  county 
court  Is  pertinent  to  show  this  purpose  as 
well  as  for  the  making  clear  of  another  point 
on  whidh  much  stress  is  laid.  So  much  of 
the  order  of  the  county  court  as  Illuminates 
these  points,  reads  thus: 

"Whereas,  in  order  to  improve  or  construct 
the  roads  already  contracted  for  or  about  to  be 
contracted  for.  It  is  necessary  to  now  issue  five 
hundred  twenty  thousand  ($520,000.00)  dollars, 
road  bonds  of  St  Louis  county ;  and  whereas, 
under  the  provisions  of  section  12,  article  10,  of 
the  Constitution  of  Missouri,  and  section  10522 
of  the  Revised  Statutes  of  Missouri,  1900,  it 
is  the  duty  of  this  court,  before  or  at  the  time 
of  incurring  the  indebtedness  of  five  hundred 
twenty  thousand  ($520,000.00)  doUars  by  the  is- 
suance of  said  bonds,  to  provide  for  the  collec- 
tion of  an  annual  tax  sufficient  to  pay  the  inter- 
est of  said  indebtedness  as  it  falls  due,  and  also 
to  constitute  a  sinking  fund  for  the  payment  of 
the  principal  thereof,  within  twenty  (20)  years 
from  the  time  of  contracting  the  same;  and 
whereas,  the  court  is  of  the  opinion  that  to  levy 
for  said  purpose,  an  anniMl  tax  of  more  than 
one-twentieth  of  said  five  hundred  twenty  thou- 
sand ($520,000.00)  dollars  to  constitute  a  sink-, 
ing  fund  for  the  payment  of  said  bonds  at  their 
maturity  would  be  unjnst  and  burdensome  to 
the  county  and  the  taxpayers  thereof;  and 
whereas,  section  10522  of  the  Revised  Statutes 
of  Missouri,  1900,  provides  that  road  bonds  of 
all  counties  shall  mature  within  twMtty  (20) 
years  after  their  date  and  shall  contain  a  provi- 
sion that  they  are  payable  at  any  time  within 
twenty  (20)  years  upon  tbe  call  of  the  county : 
and  whereas,  the  taxes  h«rMnafter  levied  will 
not  be  sufficient  to  pay  oS  more  than  one-twen- 
tieth of  said  five  hundred  and  twenty  .thousand 
($520,000.00)  bonds,  annually,  and  whereas, 
from  the  evidence  in  this  case  the  court  finds 
and  now  declares  that  the  price  obtainable  for 
these  bonds  depends  to  a  large  extent  upon  their 
date  of  redemption,  and  the  longer  the  period 
of  the  redemption  date  tbe  greater  is  the  price 
obtainable ;  and  whereas,  to  make  all  the  bonds 
hereinafter  provided  for  payable  at  any  time 
within  twenty  (20)  years  upon  the  call  of  the 
eounty  when  there  will  be  available  from  the 
taxes  hereinafter  levied  a  sum  sufficient  to  re- 
tire only  one-twentieth  (^/ao)  of  said  bonds  an- 
nually, would  result  in  a  loss  to  the  county  of 
the  difference  in  price  obtainable  for  bonds  call* 
able  at  any  time  and  bonds  callable  at  fixed  pe- 
riods ;  and  whereas,  the  premises  considered, 
to  make  all  the  bonds  hereinafter  provided  for 
payable  at  any  time  within  twenty  (20)  years 
upon  the  call  of  the  county,  would  defeat  the 
manifest  intention  of  the  Legislature  to  encour- 
age road  building  in  Missouri  by  enabling  the 
various  counties  in  the  state  to  obtain  the  maxi- 
mum possible  price  for  their  bonds: 

"Now,  therefore,  it  is  hereby  ordered  that  the 
road  bonds  of  St  Louis  county,  Missouri,  to  the 
amount  of  five  hundred  and  twenty  thousand 
doUars  ($620,000.0(^  shaU  be  issued  without  de- 
lay, which  bonds  shall  consist  of  two  issues,  one 
of  which  shall  be  dated  May  Ist,  1916,  and 
consist  of  twenty  thousand  ($20,000.00)  dollars, 
to  be  known  as  'St.  Louis  County,  Missouri, 
Road  Bond  Issue  Number  One,'  and  the  other 
shall  be  dated  Jnne  1st,  1916,  and  consist  of  five 
hundred  thousand  ($500,000.00)  doUars,  to  be 
known  as  'St.  Louis  County,  Missouri  Road 
Bond  Issue  Number  Two.'  Each  issue  shall  ma- 
ture twenty  (20)  years  from  the  date  of  their 
issuance.  The  bonds  of  issue  number  one  shall 
be  numbered  from  one  (1)  to  one  hundred  twenty 
(120)  inclusive,  and  one  half  [V^)  of  said  issue, 
or  ten  thousand  dollars  ($10,000.00)  face  value 
of  said  bonds,  shall  be  in  denominations  of  one 
hundred    dollars   ($100.00)    and    the    remainder 
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in  denominationa  of  five  hundred  ((500.00)  dol- 
lars. All  of  the  bonds  of  issue  number  two  sliall 
be  in  denominations  of  one  thousand  ($1,000.00) 
dollars  each,  and  the  bonds  of  said  issue  shall 
be  numbered  from  one  hundred  and  twenty-one 
(121)  to  six  hundred  and  twenty  (620),  both 
numbers  inclusive. 

"All  the  bonds  of  each  issue  shall  bear  interest 
at  the  rate  of  four  and  one  half  {4Vi)  per  centum 
per  annum,  payable  semiannually,  principal  and 
interest  to  be  payable  at  the  Mercantile  Trust 
Company  in  the  city  of  St.  Louis,  Missouri,  the 
said  bonds  shall  be  gitnied  by  the  presiding  judge 
of  the  county  court  and  attested  by  the  clerk 
and  the  seal  of  the  county.  The  coupons  attach- 
ed to  all  of  said  bonds  shall  be  executed  with  the 
facsimile  signature  of  the  presiding  judge  of 
the  county  court. 

"Said  nve  hundred  twenty  thousand  ($520,- 
000.00)  dollars  bonds  shall  be  payable  at  the 
times  hereinafter  stated  upon  the  call  of  the 
county  and  an  order  of  the  court  made  of  rec- 
ord and  published  twice  in  two  (2)  newspapers 
of  St.  liOais,  Missouri,  stating  the  date  when 
the  court  will  order  any  of  said  bonds  to  be 
paid,  and  if  said  order  is  made  three  months 
(8)  before  the  date  of  payment  the  interest  on 
said  bonds  shall  stop  after  such  date  of  pay- 
ment, provided  the  connty  has  on  hand  said 
date  a  sufficient  amount  of  money  applicable 
to  their  payment  to  pay  the  same.  Calls  for 
any  of  the  bonds  of  either  issue  for  payment 
shall  be  by  number,  beginning  with  number  one 
and  continuing  in  consecutive  order  until  the 
highest  number  is  reached.  This  court  on  be- 
half of  St  Louis  county,  hereby  covenants  and 
agrees  with  the  purchasers  of  any  of  said  five 
hundred  and  twenty  thousand  ($520,000.00)  dol- 
lars bonds  that  none  of  said  bonds  shall  be 
Callable  for  payment  at  any  time  prior  to  the 
dates  hereinafter  stated,  and  said  agreement  is 
hereby  expressly  made  a  part  of  the  considera- 
tion and  a  part  of  the  contract,  for  the  purchase 
price  of  said  bonds,  and  the  county  pledges  its 
faith  that  said  agreement  will  be  fully  complied 
with  by  the  county  court  and  by  all  present  and 
future  officials  of  said  county  who  may  be  vest- 
ed by  law  with  authority  in  regard  to  said 
bonds." 

Upon  the  presentation  tor  registration  of 
safll  two  Issues  of  road  bonds  to  the  reqwnd- 
ent  as  state  auditor,  he  refused  to  register 
the  same,  contending,  not  alone  in  statutory 
phrase,  "that  all  of  the  conditions  of  the 
kiws"  (section  1275,  R.  S.  1900)  had  not 
been  complied  with,  but  nrging  that  a  law 
passed  by  a  co-ordinate  branch  of  govern- 
ment is  constitutionally  invalid.  Whereupon 
this  original  proceeding  in  mandamus  was 
commenced  against  respondent  by  the  county 
of  St.  Louis,  through  the  relators,  who  are 
the  present  Judges  of  the  county  court  of  said 
connty. 

The  return  of  the  respondent  admits  all  of 
the  facts  stated  by  relators  to  be  true,  but 
sets  up  as  reasons  why  respondent  as  such 
State  auditor  should  not  register  these  bonds: 
(1)  That  sections  10520  and  10522,  which 
(with  section  10521)  confer  authority  to  issue 
such  bonds  as  are  here  In  question,  are  un- 
constitutional and  void,  for  that:  (a)  Said 
section  10520  Is  in  violation  of  section  12, 
art  10,  of  the  Constitution  of  Missouri ;  (b) 
likewise  in  violation  of  the  provisions  of  sec- 
tion 21,  art.  2,  of  the  Constitution;  (c)  also 
of  section  63  of  art  4,  of  the  Ck)nstitution ; 
and  (d)  of  section  1  of  '  the  Fourteenth 
Amendment  and  of  the  Fifth  Amendment  to 


the-  Gonstttutioil  Of  the  UnltM  Statesi  (2) 
That  said  section  10522  violates  section  7, 
art.  10,  of  the  Constitution  of  Missouri,  iu 
that  it  attempts  to  exempt  bonds  of  the  sort 
here  in  question  from  taxation.  (3)  That  the  . 
title  of  the  act  of  Idarch  10,  1907  (Laws  of 
1907,  p.  411),  now  the  sections  here  In  con- 
troversy. Is  constitutionally  Insufficient  for 
that  It  falls  to  comply  with  section  28,  art. 
4,  of  the  Constitution,  in  this,  that  said  title 
does  not  disclose  the  contents  of  sections 
10523  and  10524,  which  are  urged  as  being 
vital  to  the  act,  and  (4)  that  the  amounts, 
tenor,  and  dates  of  redemption  of  the  two  Is- 
sues of  620  bonds,  aggregating  $620,000,  of- 
fered for  registration,  are  not  in  compliance 
with  the  provisions  of  the  statute,  and  so 
for  the  latter  reason,  regardless  of  the  other 
points  raised,  these  Issues  of  bonds  ate  not 
entitled  to  be  registered. 

In  passing  it  may  be  stated  that  of  the  to- 
tal sum  of  $3,000,000  voted,  only  the  bonds 
here  in  question  have  ever  been  issued  or 
ordered  by  the  county  court  so  to  be. 

To  the  foregoing  return  the  relators  demur, 
thus  leaving  the  matter  at  Issue  upon  cold 
questions  of  law,  all  facts  pleaded  being  ad- 
mitted. 

Richard  F.  Ralph,  Pros.  Atty.,  of  St  Lools, 
George  Barnett,  oif  Clayton,  and  Thomas  N. 
Dysart,  of  St  Louis,  for  relators.  John  T. 
Barker,  Atty.  Gen.,  and  W.  T.  Rutherford. 
Asst.  Atty.  Gen.,  for  respondent  Thomas  K. 
Skinker,  of  St.  Louis,  amicus  curiae,  Collins, 
Barker  &  Britton,  of  St.  Louis,  A.  E.  U  Gard- 
ner, of  Clayton,  and  B.  B.  Watkins  and  C.  K. 
Rowland,  both  of  St.  Louis,  for  Permanent 
Road  &  Bridge  Ass'n,  of  St  Louis  County  and 
Automobile  Club  of  St  Louis.  Harry  B. 
Hawes  and  Chas.  W.  Bates,  both  of  St  Lonis, 
for  Business  Men's  League  of  St.  Louis. 

FARIS,  J.  (after  stating  the  facts  as 
above).  [1]  1.  As  stated  in  our  setting  forth 
of  the  facts,  the  sections  of  the  statnte  here  in 
dispute  came  into  existence  in  1007.  Laws 
1007,  p.  411.  The  title  thereof  as  the  some 
was  enacted,  ran  thus : 

"An  act  to  authorize  county  courts,  upon  the 
assent  of  the  voters  of  the  county,  to  issue 
bonds  for  the  grading,  constructing,  paving  and 
maintaining  of  paved,  graveled,  macadamized 
or  rock  roads  and  necessary  bridges  and  cul- 
verts therein." 

It  la  contended  that  the  above-quoted  title 
Is  not  sufficient  to  validate  constitutionally 
the  enaction  of  sections  4  and  5  of  this  act 
Let  us  see  if  this  Is  true.  Sections  4  and 
5  of  the  original  act,  now  sections  10623  and 
10524,  R.  S.  1909,  provide  ft>r  the  making  of 
contracts  for  the  grading  and  construction  of 
roads,  and  for  the  building  of  bridges,  and 
for  the  employment  of  a  competent  civil  en- 
gineer, with  divers  details  as  to  the  duties  of 
such  engineer  and  of  the  manner  In  which, 
such  work  shall  be  done.  It  will  be  seen  that 
the  only  specific  reference  made  In  either  of 
said  sections  4  and  6  to  the  aabject-matter  of 
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the  tbree  ftrsC  sectloiui  of  Otis  act  Is  in'  tUtf, 
that  section  8  of  the  act  proTldes  that  the 
fund  Into  which  the  proceeds  arising  from 
the  sale  of  road  bonds  shall  be  paid  shall  be 
kept  separate,  and  "shall  be  known  as  the 
"road  construction  fvnd' " ;  and  that  said  sec- 
tion 5  prorldes  that  when  any  road  shall 
have  been  ImproTCd  or  constructed  to  the 
satisfaction  of  the  connty  court,  a  warrant 
shall  be  drawn  in  the  usnal  statutory  way 
upon  the  treasurer,  which  warrant  shall  be 
paid  oat  of  the  "road  conitruotion  fwnd." 
In  no  other  way  whatever  are  sections  4  and 
5  "tied"  to  the  three  preceding  sections  of 
this  act  So  far  as  appears,  absent  the  some- 
what remote  reference  above  noted,  these 
latter  sections  attempt  to  provide  a  scheme 
and  working  details  for  the  grading,  paving, 
or  conatmctlng  of  all  roads  and  the  building 
of  all  bridges  In  all  of  the  counties  In  the 
state.  In  short,  these  sections  do  not  by 
their  terms  express  the  idea  that  they  are 
Intended  merely  to  carry  out  the  necessary 
purpose  of  expending  the  money  raised  by 
the  sale  of  the  road  bonds,  authorization  for 
the  issue,  and  the  issuance  of  which  are 
provided  for  by  the  three  sections  preceding, 
nor  does  the  title  say  so.  If  there  had  been 
such  provision;  if  It  had  been  made  even 
reasonably  clear  that  sections  4  and  5  but 
provided  details  for  the  expenditure  of  the 
above  moneys  only — we  might  be  able  to  say 
that  as  to  these  two  sections  the  title  clearly 
expresses  the  subject-matter  of  the  act's  con- 
tents, and  that  it  is  good. 

At  the  time  (March  10,  1007)  the  act  here 
under  examination  was  passed,  there  were 
many  provisions  In  the  statutes  providing 
for  the  making  of  contracts  for  the  building 
of  roads  and  for  the  appointment  of  com- 
missioners, overseers,  and  supervisors  to  do, 
or  to  superintend  the  doing,  of  said  work. 
Ct  sectl<»8  0431,  0408,  9511,  9522,  0523,  9546. 
and  0568,  B.  S.  1900;  Laws  1007,  p.  401  et 
seq.  It  does  not  aid  us  now  that  many  of 
these  sections,  as  well  as  a  number  of  analo- 
gous ones,  e.  g.,  sections  9410  to  0458,  R.  S. 
1S99,  and  sections  0361  to  0601,  R.  S.  1899, 
have  been  since  either  repealed,  or  wholly  or 
partially  re-enacted  or  superseded,  Iiaws 
1909,  p.  766;  sections  10433  to  10485,  R.  S. 
1900. 

It  will  be  noted  that  the  title  to  the  act 
under  discussion  does  not  mention  any  other 
of  its  contents  or  provisions  except  the  single 
one  of  authorizing — 

"county  courts,  upon  the  assent  of  the  voters  of 
t\e  eovnty,  to  isxue  hands  for  the  grading,  etc., 
of  p(iv«<{.  etc.,  roads  and  necessary  bridges  tmd 
culverts  therein."    Laws  1907,  p.  411. 

It  refers  .In  Short  only  to  the  manner  of 
getting  the  money,  not  the  manner  of  ex- 
pending same  when  gotten.  It  expresses  and 
limits  the  porposes  of  the  application  of  the 
money,  but  not  the  details  and  manner  of 
•PpUcati<HL  Sections  4  and  5,  as  we  have 
seen,  enter  generally  into  the  details  of  mak- 
ing contracts  for,  as  well  as  the  details  and 


plans  of,  building  loads  wad  bridges-;  pro- 
vide for  the  appointment  of  a  special  engi- 
neer and  road  builder ;  designate  bis  duties ; 
and  provide  for  fixing  his  salary,  but  do  not, 
but  remotedly  by  inference  only,  refer  to  the 
other  sections  of  the  act  and  do  not  even 
mention  culverts.. 

Aiding  us  in  the  condnslon. reached  is  the 
fact  that  four  days  before  the  act  here  un- 
der discussion  was  approved,  the  same  Leg^ 
islatnre  had  passed  and  the  Governor  had 
approved  "an  act  for  the  creation  of  coun- 
ty highway  engineer,  and  to  define  the  duties 
thereof."  Laws  1007,  p.  401  et  seq.,  approv- 
ed March  16,  1907.  Many  Of  the  provisions 
of  the  act  last  above  mentioned  are  either  in 
conflict  with,  or  practical  duplications  of, 
many  of  the  provisions  of  said  sections  .4 
and  6.  Cf.  sections  14  to  10,  both  Inclusive, 
Laws  1907,  p.  401.  Large  parts  of  this  lat- 
ter act  (remarkal)Ie  as  it  may  seem  for  even 
a  part  of  a  road  law  to  survive  a  legislative 
session)  are  yet  in  fcvce,  after  suffering 
amendment  in  1009,  however  (Laws  1909,  p. 
765),  and  now  appearing  as  article  5,  c.  102, 
R.  S.  1909.  It  was  said,  concerhing  this  act 
as  last  amended,  that  it  afTords  authority 
for  the  making  of  contracts  for  the  grading, 
draining,  and  construction  of  stone,  gravel, 
rock  and  other  improved  roads.  State  ex 
rel.  V.  Everett,  245  Mo.  loc  dt.  718,  160  8. 
W.  1064.  But  obviously  upon  this  question 
we  are  not  here  called  on  to  pass. 

We  are  constrained  to  hold  that  sections 
4  and  6  are  unconstitutional  because  they 
are  not  clearly  expressed  in  the  title  to  the 
act  Section  28,  art  4,  Const.  Mo.  For  this 
section  of  the  Constitution  requires  both  sin- 
gleness of  subject  and  the  sufficient  expres- 
sion of  that  subject  In  the  title, 

[2]  II.  It  is  also  urged  that  the  provisions 
of  section  3  of  this  act,  which  provides  that 
'^o  bond  shall  bear  a  higher  rate  of  in- 
terest than  6  per  cent,  and  aU  bondt  shall 
be  emempt  from  tatiation  for  anv  purpose," 
is,  as  to  the  attempted  exemption  from  tax- 
ation, null  and  void,  because  contrary  to  the 
provisions  of  sections  6  and  7,  art  10,  of  the 
Constitution.  We  think  this  is  so  self-evi- 
dent that  discussion  of  it  would  not  clarify 
but  merely  muddle.  However  commendable 
may  be  the  spirit  of  the  Legislature  in  at- 
tempting to  make  the  state  a  partner  with 
the  buyer  and  holder  of  these  road  bonds,  it 
is  obvious  that  the  effort  must  prove  abor- 
tive, because  it  is  in  the  very  face  of  the 
Constitution.  We  do  not  hesitate  then  to 
hold  as  utterly  void  so  much  of  the  said 
sentence  which  we  quote,  as  seeks  to  make 
this  exemption  from  taxation.  We  Italicize 
the  void  part  for  emphasis.  Sections  6  and 
7,  art  10,  Const 

[3]  III.  It  is  strenuously  urged  that  inas- 
much as  the  amendment  adopted  at  the  gen- 
eral election  held  in  November,  1006  (Laws 
1005,  p.  SOe ;  Laws  lOOO,  p.  905),  took  off  all 
of  the  constitutional  limitations  as  to  the 
amount  of  the  bonded  indebtedness  which 
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can  b«  created  te  the  several  counttes  for 
road,  bridge,  and  culvert  building  pnrpos- 
ea,  all  that  part  of  sectl'cm  1  of  said  act  (now 
sectton  10620,  R.  8.  1909)  which  provides 
that  npon  the  coming  Into  the  county  court 
of  anjr  county  of  a  petttlon  signed  by  100 
taxpaytng  citizens  tiiereof,  the  said  court 
shall  order  an  election  to  be  held,  submit 
ting  the  proposition  of  Issuing  road  bonds, 
"wileM  the  debts  of  the  oountv  for  taid 
purpose  already  equal  tTie  mtuHmum  indebt- 
edness said  eountv,  under  the  Constitution, 
may  incur,"  Is  constitutionally  invalid.  Con- 
ceding that  the  constitutional  amendment  In 
question  "took  the  Ud  off"  (to  drop  into  the 
virile  vernacular  of  counsel)  of  the  limita- 
tion theretofore  eklstlng,  and  that  in  a  prop- 
er case  the  attempt  of  the  statute  to  replace 
such  limitation  is  void,  does  the  question 
arise  here?  It  could  obviously  arise  in  a 
county,  having  a  bonded  indebtedness  equal- 
ing 5  per  cent,  of  the  assessed  valuation,  or 
wherein  the  amount  of  bonds  sought  to  be 
authorized  exceeded,  say,  5  per  coit  of  the 
assessed  taxable  wealth  thereof,  and  where- 
in the  county  court  refused  for  such  reason 
to  order  the  election  prayed  for;  but  It  can- 
not arise  in  tliis  case,  because  respondent 
and  those  opposing  the  Issuance  of  the  bonds 
In  question  are  neither  touched  nor  hurt  by 
it.  State  V.  Seebold,  102  Mo.  781,  01  S.  W. 
491;  State  ex  rel.  v.  Williams,  232  Mo.  65, 
133  S.  W.  1.  The  county  court  has  made  the 
order,  and  that  fact  aids  this  constitutlona] 
question.  When  the  request  comes  up  for 
us  to  compel  a  county  court  to  make  an  or- 
der submitting  to  the  voters  a  proposition  to 
Issue  road  bonds  greater  In  amount  than,  say 
5  per  cent,  of  any  given  county's  assessed 
valuation,  the  point  will  then  be  in  that 
case.  It  is  obviously  not  involved  in  this 
one. 

[4]  IV.  So  much  being  said,  the  question 
reairs  whether  the  remainder  of  this  act  Is 
valid:  Is  so  much  of  it  good,  as  provides  for 
a  vote  and  for  the  issuing  of  road  bonds 
notwithstanding  divers  parts  of  sections  of 
the  act  are  found  to  be  constitutionally 
vicious?  The  rule  by  which  we  test  this 
question  is  well  settled.  The  trouble  lies 
always  In  applying  It  to  the  facts.  In  the 
case  of  State  ex  rel.  v.  Wright,  251  Mo.  loc. 
cit  336, 158  S.  W.  826  (Ann.  Cas.  1916A,  688), 
we  took  occasion  to  collate  the  late  cases 
upon  this  question,  and,  summing  up,  among 
other  things,  said: 

"We  need  not  cite  nninerous  cases  from  other 
jurisdictions  or  load  down  this  opinion  with 
text-book  excerpts  in  order  to  prove  ttiat  i:art,  a 
section,  a  sentence,  or  a  clause  of  a  statute  may 
be  constitutionally  invalid  and  the  remainder 
good.  We  may  merely  say  that  this  is  a  rule 
wholly  or  well-nigh  universal  in  all  common-law 
jurisdictions,  and  one  to  which  this  court  has 
lent  its  concurrence.  Valliant,  J.,  in  the  case 
of  State  ex  inf.  v.  Washburn,  167  Mo.  loc.  cit. 
607  [67  8.  W.  592,  90  Am.  St.  Rep.  430],  said: 
'The  point  is  advanced  that  if  the  act  of  1899 
is  unconstitutional  in  the  particular  named,  the 
whole  act  Is  void  and  the  incumbent  has  no  title 
to  the  office.    The  power  attempted  to  be  con- 


ferred on  the  partisan  committee  ts  not  an 
tial  dement  in  the  whole  act.  Where  the  part 
of  an  act  that  is  unconstitutional  does  not  en- 
ter into  the  life  of  the  act  itself,  and  is  not  es- 
sential to  Its  being,  it  may  be  disregarded  and 
the  rest  remain  in  force;  that  la  this  case.' 
This  view  was  expressly  approved  in  the  later 
case  of  State  ex  rel.  Tolerton  v.  Gordon.  236 
Mo.  loc.  cit  176  [189  S.  W.  403],  where  the 
court  says,  referrfaig  to  the  Washbom  Oaae: 
"The  ooort  also  held  that,  althoogh  the  part  of 
the  act  providing  the  manner  of  making  the  ap- 
pointment in  order  to  secure  a  bipartisan  board 
was  void,  the  remainder  of  the  act  was  valid, 
and  the  court  upheld  tiie  appointment  made  by 
the  Governor,  contrary  to  the  express  require- 
ment of  law.'  As  was  so  aptly  stated  by  Graves, 
J.,  in  his  concurring  opinion  in  the  Tolerton 
Case,  286  Mo.  loa  dt  186  [189  S.  W.  4031. 
'From  it  [the  law  of  1890,  which  is  m  thu 
particular  preciseljr  similar  to  the  law  of  1911, 
now  under  discussion],  however,  we  carve  out 
one  of  the  vital  things  in  the  minds  of  the  legis- 
lative body  and  say  enongfa  is  left  to  make  a 
good  law.' 

"We  cannot  state  the  rule  better  or  more 
briefly.  We  might  state  it  in  different  langnage, 
by  saying  that,  if,  after  cutting  out  and  throw- 
ing away  the  bad  parts  of  a  statute  enough  re- 
mains which  is  good  to  clearly  show  the  legisla- 
tive intent  and  to  furnish  sumcient  details  of  a 
working  plan  by  which  that  intention  may  be 
made  effectual,  then  we  ought  not,  as  a  matter 
of  law,  to  declare  the  whole  statute  bad.  Oooley 
on  Con.  Lim.  (7th  Ed.)  247;  State  ex  rel.  v. 
Gordon,  236  Mo.  loc  dt.  171  [139  S.  W.  403] ; 
State  ex  rel.  v.  Taylor,  224  Mo.  loc.  dt.  474 
[123  S.  W.  892];   State  v.  Bockstzuck.  136  Mo. 


[38  &  W.  3171." 

[5,  •]  Here  the  matter  of  issuing  bonds  for 
the  construction  of  graveled  or  paved  or  ma- 
cadamized public  liighways  in  the  several 
counties  cannot  be  said  to  vitally  rest  upoa 
the  question  whether  such  bonds  are  exempt 
from  taxation.  That  such  an  exemption 
might  serve  to  procure  a  more  ready  market 
for  such  bonds  at  a  rate  of  interest  even  low- 
er than  the  maximum  set  out  in  the  act  can- 
not be  denied,  but  this  maxlmnm  Is  placed  at 
a  figure  suffldently  high  It  would  seem  as  to 
enable  a  market  to  be  found  for  such  bonds 
at  the  rate  limited,  even  though  they  may  be 
reached  for  assessment  and  taxation.  We 
know  this,  because  we  judidally  notice  mat- 
ters of  current  public  history  affecting  the 
state  and  its  important  undertakings,  and 
know  that  state  bonds  for  the  erection  of  the 
new  capltol  building  have  been  issued  and 
sold,  though  they  were  not  exempt  from  taxa- 
tion and  bore  Interest,  pursuant  to  express 
statute,  at  the  rate  of  only  S^/i  per  cent,  per 
annum.  I^ws  1911,  p.  416.  With  this  fresh 
Incident  in  mind  we  cannot  say  with  certain- 
ty (in  fact,  the  view  upon  the  reason  of  the 
thing  leans  the  other  way)  that  but  for  the 
fact  that  the  Legislature  believed  the  tax 
exemption  feature  of  section  3  was  valid,  it 
would  not  have  passed  this  act.  Moreover, 
this  feature  is  but  a  gratuitously  Injected  In- 
cMent,  nonvltal,  and  absolutely  disconnected 
in  detail  and  sense  from  the  essential  purpose 
of  the  act,  which  was  to  Issue  bonds  for  the 
construction,  repair,  and  maintenaBoe '  of 
graveled,  paved,  or  rock  roads.  Whatever 
may   be  urged  against  the  correetness  of 
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this  view,  It  Is  obTlons  that  the  ooBverM  of  It 
is  not  beyond  reasonable  doobt,  which  doubt 
we  are  enjoined  to  glre  when  neoessair  In 
OTder  to  uphold  a  legislatlTe  act.  State  ▼. 
Baskowlti,  260  Mo.  82,  166  S.  W.  945,  Ann. 
Caa.  1915A,  477,  and  cases  cited. 

Idkewlae  we  are  Impressed  that  this  is  also 
tme  as  regards  the  effect  of  the  constitution- 
al invalidity  of  sections  4  and  6  of  this  act 
Gosnsel  for  relator  urge  npon  ns  a  long  line 
of  cases,  of  which  Ewlng  ▼.  Hoblltaelle,.  85 
Mo.  64,  la  a  type-  ia  this  case,  at  page  71, 
It  was  said: 

"Whether  a  provision  of  a  statute  ia  or  not 
germane  to  the  general  subject  is  determinable 
by  a  law  laid  down  by  Mr.  Sedgwick  in  his  work 
on  Statutory  and  Cionstitutional  Law,  page  621, 
in  note,  which  is  aa  follows:  'Where  all  the 
provisions  of  a  statute  fairly  relate  to  the  same 
subject,  have  a  natural  connection  with  it,  are 
the  incidents  or  means  of  accomplishing  it,  then 
the  subject  is  single,  and  if  it  is  sufficiently  ex- 
pressed in  the  title,  the  statute  is  valid.'  " 

To  us  it  is  fairly  obvious  that  the  difficulty 
discussed  In  the  Ewlng  Case,  as  shown  by  the 
excerpt  above,  is  not  the  same  as  the  dif- 
ficulty herein  confronting  us.  We'  concede 
tbe  singleness  of  the  purpose  of  three  tectioru 
of  tbe  act  In  the  instant  case,  and  of  the  ger- 
maneness of  the  title  to  that  purpose.  The 
trouble  Is  that  such  purpose,  so  far  as  con- 
cerns the  manner  of  and  the  attempted  safe- 
guards enacted  for  the  expenditure  of  the  pro- 
ceed* of  thete  road  bonds,  it  not  tutflciently 
etfjtretied  in  the  title,  which  sufficiency  of 
ezpreasion  in  the  title  is  seen  to  be  a  condi- 
tion precedent  to  the  goodness  of  siich  title, 
as  is  said  in  express  terms  in  the  line  of 
cases  cited.  Bwing  v.  Hoblltzelle,  85  Mo.  64; 
Eltlng  V.  Hickman,  172  Mo.  loc.  dt.  252,  72 
S.  W.  700;  State  v.  Parker  DlstUling  Co., 
237  Mo.  loc.  clt.  106,  130  S.  W.  453;  State  ex 
reL  V.  Miller,  100  Mo.  439,  13  8.  W.  677.  It 
is  so  clear  as  to  be  well-nigh  self-evident, 
that  we  may  not  excuse  the  obvious  badness 
of  the  title  to  this  act  upon  the  ground  urged. 
We  have  concluded,  however,  that  while  sec- 
tions, 4,  5,  and  6  are  not  clearly  expressed 
In  the  title  of  this  act,  and  while  said  sec- 
tions are,  for  that  reason,  void,  they  may 
yet  be  elided  and  taken  away  from  the  act, 
leaving  the  power  to  vote  Eissent  to  tbe  issu- 
ance of  said  bonds,  and  the  issuance  of  the 
same  intact  and  valid.  We  have  gone  so  far 
as  to  hold  that  the  plow  of  Judicial  construc- 
tion may  run  through  a  sentence  of  an  act 
even,  dividing  it  Into  halves,  and  leaving  that 
which  is  bad  upon  one  side  and  the  good  up- 
on the  other.  State  ex  inf.  v.  Duncan,  265 
Mo.  26,  175  S.  W.  940. 

[7]  v.  The  Fifth  Amendment  to  the  Consti- 
tution of  the  United  States  urged  by  re- 
spondent against  this  act  has  sole  reference 
to  the  acts  of  the  Congress.  It  is  In  no  sense 
an  Inhibition  against  the  right  of  the  several 
states  to  pass  laws.  This  is  too  well  settled 
for  argument  or  discussion.  State  v.  Buente, 
256  Mo.  loa  clt  237,  165  S.  W.  340,  Ann.  Cas. 
3£15D,  878,  and  cases  cited;    Capital  City 


Dairy  Co.  v.  Ohio,  183  U.  &  238^  22  Sup.  Ct 
120,  46  L.  Ed.  171. 

[I]  YI.  It  is  furthermore  urged  that  the 
act  under  flre  Is  class  leglcdatlon  and  discrim- 
inatory against  owners  of  urban  property. 
Mo  speciflcatt<M)8  of  this  point  of  alleged  in- 
validity are  furnished  us.  The  case  dted 
does  not  bear  out  the  contention  urged.  But 
so  far  aa  this  point  is  germane  to  that  other 
one  so  variously  raised,  via.,  the  alleged  lack 
of  doe  process  of  law  and  the  alleged  taking 
of  private  property  for  public  use  without 
Just  compensation,  we  will  hereafter  refer 
to  it  and  discnsB  it 

[9]  In  passing  we  may  observe  that  learn- 
ed counsel,  filing  briefs  herein  as  amid 
cnrise,  urge  ns  to  overrule  the  case  of  State 
ex  rel  v.  County  Court,  142  Mo.  575,  44  S.  W. 
784,  which  held  that  a  statute,  providing  for 
tbe  expending  of  county  money  upon  the 
streets  of  incorporated  dties,  over  which 
streets  tbe  county  has  no  c<mtrol,  ia  uncon- 
stitutional. This  we  assume  upon  the  the- 
ory that  the  act  before  us  provides  for  the 
use  of  the  proceeds  of  these  road  bonds  upon 
the  streets  of  such  dties.  The  act  provides 
that: 

"The  proceeds  of  tbe  sale  of  all  bonds  shall  b« 
turned  into  tbe  county  treasury,  and  ihaU  he 
used  in  the  improvement  of  the  public  roads  of 
the  county  and  for  no  other  purpose."  Section 
8,  Laws  Mo.  1907,  p.  412. 

In  the  face  of  this  language  we  think  it 
wonid  be  idle  to  discuss  whether  this  money 
can  be  used  upon  the  streete  of  an  incorporat- 
ed town  or  dty;  and  so  it  has  been  held. 
Green  City  v.  Martin,  237  Mo.  loc.  dt  484, 
141  S.  W.  879.  Learned  counsel  for  both 
respondent  and  relator  take  the  bold  view 
that  the  question  presented  must  be  met  on 
the  conceded  theory  that  incorporated  towns 
and  dties  may  not  share  in  it.  In  this  we 
think  they  are  correct  (Green  City  v.  Martin, 
supra) ,  and  from  the  latter  viewpoint  we  dis- 
cuss the  contention  infra. 

[II]  VII.  The  next,  and  we  opine  the 
chief,  contention  of  nnconstltntionality  urged 
is  thus  set  forth  by  respondent: 

"Section  10622,  R.  S.  Mo.  1909.  under  which 
the  bonds  presented  for  registration  are  issued, 
is  in  conflict  with  and  violative  of  section  1, 
Amendment  14  and  article  5  of  the  federal  Con- 
stitution, and  section  21,  art.  2,  of  tbe  state 
Constitution,  in  that  taxes  are  authorized  to  be 
levied  and  collected  upon  all  taxable  property  in 
incorporated  cities,  towns,  and  villages  in  rela- 
tor couHty  to  pay  the  principal  and  interest  of 
said  bonds,  and  prohibiting  at  tbe  same  time 
the  expenditure  of  any  part  of  the  proceeds  of 
said  bonds  upon  any  street  or  streets  in  any  of 
the  many  cities,  towns,  and  villages  in  said  re- 
lator county,  thereby  depriving  such  owners  of 
taxable  property  of  their  property  without  due 
process  of  law,  and  denying  to  them  the  equal 
protection  of  the  law  as  guaranteed  to  them 
by  the  provisions  of  the  state  and  federal  Con- 
stitutions aforesaid." 

This  contention  is  based  upon  the  fact 
that  the  act  in  effect  provides  that  the  pro- 
ceeds of  the  sale  of  the  road  bonds  shall  be 
used  solely  "for  public  road  purposes,"  in 
alleged  contradistinction  to  the  use  thereof 
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for  the  improTementg  of  the  streets  and  alleys 
of  surh  incorporated  cities  as  may  be  and 
(as  agreed  among  tbe  facts  bere)  are  situate 
la  tbe  county  of  St  Louis. 

It  Is  conceded  by  tbe  pleadings  to  be  a 
fact  that  there  are  11  Invorporated  cities  and 
towns  In  the  county  of  St.  fxnils,  containing 
in  the  aggregate  26,000  inhabitants  and  con- 
stituting one-fourth  of  tbe  whole  population 
of  St.  Louis  county,  and  that  these  cities 
have  an  aggregate  area  of  more  than  17 
square  miles,  and  that  within  such  cities, 
and  belonging  to  the  residents  thereof  and 
subject  to  taxation  for  payment  of  the  in- 
terest and  sinking  fund  of  these  road  bonds, 
there  is  situate  more  than  121,000,000  worth 
of  property.  So  the  broad  question  arises: 
May  the  owners  of  this  urban  property  be 
taxed  to  pay  bonds  and  interest  thereon, 
when  tbe  proceeds  thereof  are  to  be  used 
wholly  in  building  public  roads  in  the  coun- 
ty outside  tbe  corporate  limits  of  such  towns 
nnd  cities?  Is  a  law  levying  such  a  tax  for 
such  a  puri)ose  contrary  to  section  1  of  the 
Fourteenth  Amendment  to  the  federal  Con- 
stitution? Tbe  alleged  appUcatory  part  of 
said  section  1  of  tb^  Fourteenth  Amendment 
reads  thus: 

"No  state  shall  make  or  enforce  any  law  which 
slioU  obridge  tbe  privileges  or  immunities  of 
citizens  of  the  United  States,  nor  shall  an;  state 
deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,  nor  deny  to  anv  per- 
«o»  within  iti  jurisdiction  the  equal  protection 
of  the  laioi." 

Reduced  to  its  last  analysis,  this  conten- 
tion of  respondent  amounts  to  saying  that, 
notwithstanding  all  of  the  forms  of  law  are 
observed,  and  the  right  of  any  taxpayer  to  be 
heard  is  in  no  wise  infringed,  the  taxpayer 
yet  has  the  right  to  follow  the  fund  raised 
by  taxation  to  its  final  expenditure,  and 
there  insist  tlut  each  individual  taxpayer 
shall  benefit  from  the  expenditure  of  the 
fund  raised  in  prc^ortion  to  tho  amount  he 
may  pay  in  taxes,  if  this  were  the  law,  no 
tax  of  whatever  sort  could  stand  for  a  mo- 
ment Rolph  V.  City  of  Flargo,  7  N.  D.  640, 
76  N.  W.  242,  42  L.  R.  A.  646.  Absolute  equal- 
ity of  distribution  of  tbe  benefits'  accruing 
from  tbe  expenditure  of  money  collected  by 
taxation  ia  an  Utopian  dream.  Instances 
of  remediless  inequalities  fairly  rush  upon 
the  view.  The  childless  man  of  wealth  may 
pay  hundreds  of  doUars  as  school  taxes,  but, 
having  neither  chide  nor  cliild  to  educate, 
no  visibly  direct  benefit  accrues  to  him  for 
his  forced  outlay.  Money  drawn  from  bis 
pocket  goes  to  defray  the  cost  of  feeding  and 
housing  lawbreakers  confined  in  penal  in- 
stitutions, yet  he  is  neither  fed  nor  housed 
by  tbe  taxes  thus  expended.  The  most  that 
is  humanly  possible,  and  therefore  all  that 
may  be  demanded  by  either  law  or  Ck>n3tltu- 
tion,  is  equality  in  the  imposition  of  the  tax, 
and  either  direct  <»'  Indirect  benefit,  but  not 
an  abaolute,  vitihle,  an4  direct  equalitv  4n 
the  l>enefttt  accruing  from  the  expenditure 


of  tbe  money  derived  from  taxation.  At 
least  no  such  failure  to  receive  direct  and 
visible  benefits  from  moneys  derived  from 
taxes  is  demanded  by  the  applicatory  excerpt 
from  section  1  of  the  Fourteenth  Amendment, 
nor  by  our  own  Gonstitutioo,  which  forbids 
the  taking  of  private  vtaperty  tor  public  use 
without  Just  compensation,  or  Just  return  In 
accruing  benefits.  - 

Of  course,  we  are  not  saying  that  a  citizen 
may  be  taxed  for  any  sort  of  purpose  and  the 
taxes  accruing  be  wasted  for  purposes  not  of 
general  public  benefit.  But  the  very  question 
denotes  a  public  use,  and  sudi  is  ooncededly 
present  here.  No  one  will  deny  that  tbe 
building  of  public  roada  and  the  betterment 
and  rei>alr  of  those  now  constructed  Is  a  pub- 
lic use  of  the  utmost  value  and  praiseworthi- 
ness'.  If  this  were  not  already  ruled  (State 
ex  reL  v.  Burton,  1£2  S.  W.  749,  not  yet  of- 
flduUy  reported),  it  is  yet  so  self-evident  as 
not  to  require  either  proof  or  exposition. 
Neither  our  own  (ktustltution  nor  the  ap- 
plicatory part  of  section  1  of  the  Fourteentti 
Amendment  to  the  Constitution  of  the  United 
States  (both  of  which  are  limitations  upon 
power,  tbe  latter  upon  tlutt  of  tbe  states  as 
wielded  by  the  Legislature  and  the  former 
upon  tbe  Legislature  directly)  forbids  tbe 
levy  of  a  general  tax  for  public  purposes, 
even  though  in  expending  the  moneys  accru- 
ing from  such  tax  some  individuals  may  not 
be  directly  and  personally  benefited.  There 
can  be  no  difference  In  the  principle  involv- 
ed, even  though  the  casie  here  is  but  a  pub- 
lic road  in  a  county,  but  outside  of  an  incor- 
porated town,  whidi  road  urban  dwellers 
are  taxed  to  maintain.  What  difference  is 
there  in  principle  between  taxing  a  whole 
state  to  build  good  roads  and  that  involved 
here  of  taxing  a  whole  county?  In  the  case 
of  Bauman  v.  Ross.  167  U.  S.  loc.  dt  5S0, 
17  Sup.  Ct  982  [42  L.  Ed.  270],  it  was  said: 
"But  it  is  for  the  Legislature,  and  not  for  the 
judiciary,  to  determine  whether  the  expense  of 
a  public  improvement  should  be  borne  by  the 
whole  state,  or  by  the  district  or  neighborhood 
immediately  benefited.  Tbe  case,  in  this  respect, 
comes  witbm  the  principle  upon  which  this  court 
held  that  the  Legislature  of  Alabama  mlKht 
charge  the  county  of  Mobile  with  the  whole  cost 
of  an  extensive  improvement  of  Mobile  harl>or, 
and,  speaking  by  Mr.  Justice  Field,  said:  The 
objecbon  urged  is  that  it  fastens  upon  one  coun- 
ty the  expense  or  an  improvement  for  the  bene- 
fit of  the  whole  state.  Assuming  this  to  be  so, 
it  is  not  an  objection  which  destroys  its  valid- 
ity. When  any  public  work  Is  authorized,  it 
rests  with  the  Legislature,  unless  restrained  by 
constitutional  provisions,  to  determine  in  what 
manner  the  means  to  defiray  its  cost  shall  be 
raised.  It  may  apportion  the  burden  ratably 
among  all  the  counties  or  other  particular  sub- 
divisions of  the  state,  or  lay  the  greater  share 
or  the  whole  upon  that  county  or  Qortion  of  the 
state  specially  and  immediately  benefited  by  the 
expenditure.'  Mobile  County  v.  Kimball,  102 
U.  S.  691,  703,  704  [26  L.  Ed.  238]." 

In  the  late  case  of  Lamar  Township  t. 
Lamar,  261  Mo.  loa  dt  185,  169  S.  W.  14, 
upon  a  state  of  facts  rendering  the  principle 
here  involved  practically  identical  therewith, 
we  took  occasion  to  say: 
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"That  ia  to  say,  the  tKrintr  of  the  citizens  of 
Lamar,  a  separate  municipality,  for  the  benefit 
of  l4imar  township,  wonld  be  to  require  the  citi- 
EenB  of  Lamar  to  bear  this  bnrden  withoat  se- 
carinir  any  benefit  The  court  thinks  that  coon- 
ael  overlooks  the  fact  that  every  citicen  of  La- 
mar is  a  citizen  of  Lamar  township  and  has  the 
right  to  participate  in  the  administration  of 
the  affairs  of  the  township.  The  improvement 
of  the  public  higliwayB  are  as  important  to  the 
citizens  of  Lamar  as  the  citizens  living  outside 
of  Lamar  in  the  township,  but  it  is  not  true  that 
the  citizens  of  Lamar  township  are  dtizens  of 
Lamar,  or  have  anythingr  to  do  with  or  control 
over  the  administration  of  the  affairs  of  the  city. 
The  property  owners  who  chose  to  live  in  a  dty 
or  town  most  bear  the  bnrden  of  taxation  for 
the  supi>ort  of  the  city  Government,  as  well  as 
state,  connty,  and  township  government.  Tliis 
may  not  seem  fair,  but  it  is  the  law." 

So  mucb  has  been  said  apon  the  respond- 
ent's theory  that  building  a  road  in  9.  county 
between  one  Incorporated  town  and  another 
Is  of  no  visible  or  direct  benefit  to  the  urban 
dweller  and  taxpayer.  Let  us  consider  tf  re- 
spondent's theory  be  in  fact  true.  It  Is  ob- 
Tions  that,  so  far  from  a  lack  of  such  bene- 
fit accruing  to  the  city  dweller,  it  Is  present 
in  equal  measure  to  that  enjoyed  by  the  ru- 
ral dweller.  ' 

Where  must  a  public  road  be  placed  so 
that  A.  may  be  said  to  be  directly  benefited 
by  It?  Must  It  start  from  his  doorstep,  or 
be  at  furthest  In  front  of  bis  premises?  If 
tbls  were  the  test  the  majority  of  the  farm- 
ers and  other  rural  residents  would  not  be 
benefited,  and  could  logically  be  here  com- 
plaining. The  test  Is  whether  the  municipal 
subdivision,  to  wit,  the  county,  Is  benefited 
by  good  roads.  We  have  seen  that  the  an- 
swer to  this  Is  in  the  affirmative.  Since  no 
sort  of  feasible  system  of  public  roads  could 
be  devised  which  would  serve  to  put  a  public 
paved  highway  in  front  of  the  residence  of 
every  farmer,  and  obviate  thus  the  necessary 
use  by  him  of  private  or  unimproved  roads 
till  he  reaches  the  Improved  ways  connecting 
these  Incorporated  towns  with  each  other,  it 
Is  difficult  to  see  wherein  the  urban  dweller 
is  In  worse  condition  than  the  rural  dweller. 
The  farmer  may  construct  a  private  way  of 
ingress  from  his  farm  to  the  public  paved 
highway  which  the  road  bonds  here  are  to 
bring  Into  being  and  use ;  likewise  the  urban 
dweller  and  his  neighbors  may  construct 
ways  of  Ingress  to  these  roads  and  call  them 
streets  and  alleys.  Such  pa-^ed  or  graveled 
pnbllc  roads  will  be  built  with  this  tax  In 
front  of  the  doors  of  many  farmers,  bnt 
manlf^tly  not  In  front  of  the  doors  of  all; 
such  roads  will  be  likewise  built  In  front  of 
the  doors  of  many  of  these  urban  dwellers, 
but  not  of  all.  Obviously  the  dUference  tn 
the  conditions  of  the  two  classes  are  not  suf- 
ficient to  make  void  this  law  upon  such  a 
ground.  In  re  Mingo  Drainage  Dlst,  183 
8.  W.  611.  Besides,  the  contrary  view  as- 
inmes  a  wall  to  be  built  about  an  incorporat- 
ed town  which  shuts  It  off  from  the  surround- 
ing county  and  Its  neighboring  town  and  vll- 
Jaces ;  aMames  that  while  the  runa  popula-  i 


tion  of  any  given  connty  has  much  use  for 
roads  to  travel  from  country  to  town  and  to 
travel  between  towns,  the  urban  dweller  does 
not  need  or  desire  to  issue  forth  from  his 
corporate  limits,  or  to  go  to  other  towns,  or 
to  travel  into  the  country  upon  business  or 
health  bent.  Such  an  assumption  is  an  obvi- 
ous false  premise.  A  few  poets  and  some 
orators  have  given  time  and  thought  to  a 
more  or  less  beautiful  expression  of  a  whol- 
ly contrary  view,  which  robbed  of  its  oratori- 
cal tinsel  and  simply  expressed  Is,  to  wit, 
that  while  the  rural  regions  may  exist  with- 
out towns,  or  cities,  the  dty  may  not  live  with- 
out the  country.  History  admonishes  as  that 
time  was  when  there  were  not  towns,  and 
none  was  needed;  how  far  the  demands  of 
complex  sodety  may  have  changed  the  rule 
we  need  not  inquire. 

We  think,  however,  upon  no  theory  should 
this  contention  be  upheld.  We  find  no  consti- 
tutional Invalidity  which  will  serve  to  render 
void  a  proper  Issue  of  road  bonds  under  a 
proper  election  held  pursuant  to  the  act  of 
March  19,  1907.  Laws  1907,  p.  411.  The 
regularity  of  this  election  Is,  however,  con- 
ceded. Touching  the  constitutional  necessity 
of  casting  aside  sections  4  and  5  of  the  act, 
which  provide  details  for  constructing  roads 
and  bridges,  and  the  ensuing  lack  of  such 
provisions  to  govern  the  construction  of 
these  Improvements,  It  suffices  to  say,  as 
forecast  above,  that  there  are  probably  to  be 
found  other  provisions  of  the  road  law,  under 
which  such  funds  may  be  expended,  or,  falling 
In  these,  the  general  statutory  powers  of  the 
several  county  courts  to  make  contracts  on 
behalf  of  their  counties,  may  apply.  But  on 
this  we  do  not  pass,  since  it  is  not  intlmatdy 
Involved  here,  since  It  Is  sufficient  upon  this 
phase  of  constitutionality  vel  non  of  the  act 
to  say  that  there  were  such  provUions  in  ex- 
istence iohen  the  act  here  in  question  was 
passed.  Whether  la  the  repeated  repeal  and 
re-enactlon  of  the  road  law  in  1909  (Laws 
1909,  p.  766),  and  In  subsequent  sessions  of 
the  Legislature,  such  provisions  have  been 
lost,  we  are  not  here  called  on  to  Inquire. 

[11]  VIII.  Regardless  of  the  constitutional 
goodness  of  the  law  under  which  the  bonds 
offered  for  registration  were  issued,  respond- 
ent contends  that  the  two  Issues  proffered 
here  for  registration  ought  not  to  be  regis- 
tered: (a)  Because  they  are  not  of  the  de- 
nominations fixed  by  statute;  and  (b)  because 
a  fixed  day  of  maturity,  prior  to  which  they 
may  not  be  called  for  payment,  is  set  forth 
in  them.  In  both  these  contentious  we  are 
compelled  by  the  terms  of  the  act  to  acqui- 
esce. The  statute  is  badly  drawn,  and  loose- 
ly speaks  of  one  issue  of  bonds,  which  are 
required  to  have  one-half  thereof  of  the  de- 
nomination of  1100.  Beyond  this  expression 
there  Is  not  a  word  In  the  act  even  remotely 
sustaining  the  position  of  relators.  No  rea- 
son can  be  seen  ^hy  there  should  be  more 
than  one  issue  of  these  bonds.    Another  part 
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of  the  sections  provides  that  no  more  of 
said  bonds  shall  be  sold  than  Is  necessary  to 
constract  the  roads  contracted  for,  or  abont 
so  to  be.  So  far  the  above  provision  Is  not 
contrary  to  the  view  of  more  than  one  issue. 
It  is  colorless  In  determining  whether  there 
may  be  more  than  one  issue  or  not,  and  Is 
equally  as  good  in  argument  pro  or  con.  But 
the  last  part  of  the  sentence  and  the  section 
seems  to  settle  the  question  in  favor  of  the 
view  that  bat  one  issue  is  contemplated.  For 
it  says  that: 

"Whenever  any  bond  shall  be  delivered  the 
connty  clerk  shall  detach  therefrom  all  ma- 
ture coupons." 

If  more  than  one  issue  is  allowed  there 
would  be  no  matured  coupons  to  be  detach- 
ed. But  be  this  as  may  be,  no  reason  can 
be  seen  why  the  Legislature  should  have  tak- 
en the  trouble  to  enact  that  one-half  at  least 
of  one  Issue  of  bonds  shall  be  in  denomina- 
tions of  $100  or  less,  if  it  is — as  it  is  on  any 
other  view,  or  on  the  view  of  relator — easy 
to  evade  this  provision  by  making  one  issue 
of  120,000,  as  was  here  done,  and  of  issuing 
$2,980,000  of  bonds  in  other  denominatlona 
It  is  Just  as  easy  and  Just  as  feasible  to 
practically  defeat  this  provision  by  making 
one  issue  to  consist  of  a  total  of  $200,  and 
thereunder  issue  one-half  of  such  issue  la 
denomination  of  $100.  Such  a  view  (and  to 
this  conclusion  the  contentions  of  relators  in- 
evitably lead)  renders  the  provision  absurd; 
a  thing,  as  the  rules  of  construction  admcm- 
Ish  us  to  hold,  the  Legislature  could  not 
have  had  in  mind.  State  ex  reL  v.  C!ook,  178 
Mo.  180,  77  S.  W.  659.  On  the  contrary,  they 
doubtless  believed  that  a  provision  compel- 
ling the  issuance  of  bonds  in  such  so-called 
popular  amounts  would  be  of  advantage  ei- 
ther in  the  voting  of  the  bonds  or  in  the  sale 
thereof,  or  both. 

If  after  assent  given  by  the  voters,  these 
bonds  may  be  issued  in  -monthly  series,  at 
the  arbitrary  will  of  the  county  court,  then 
it  is  obvious  that  they  may  be  so  issued  In 
yearly  series,  and  it  follows  that  there  is 
no  limit  to  the  power  of  the  county  court  to 
subdivide  the  bonds  voted,  either  in  time  or 
maturity  or  number,  or  denomination.  So 
instead  of  paying  off  this  bonded  debt  in  20 
years,  as  the  apparent  intent  of  the  Legis- 
lature was,  it  becomes  possible  to  defer  and 
extend  such  payment  for  25  or  30  years.  It 
is  a  plausible  view  that  the  Legislature,  by 
the  single  loose  expression,  "one  Issue,"  re- 
ferred to  the  whole  issue  assented  to  at  any 
one  election,  and  that  they  did  not  contem- 
plate many  issues  spread  over  a  term  of 
years  beyond  the  statutory  20.  The  privilege 
of  paying  in  80  or  40  years,  instead  of  20, 
might  well  induce  a  reckless  creation  of 
bonded  Indebtedness,  since  much  of  the  bur- 
den of  its  discharge  would  then  fall  upon  a 
distant  posterity,  after  the  roads  which  arie 
built  with  the  money  shall  have  been  ground 
to  dust  and  blows  away. 


The  ease  with  which  the  concrete  facts 
show  this  provision  can  be,  and  has,  in  the 
Instant  case,  been  evaded,  proves  that  the 
thon^t  was  in  the  mind  of  the  Legislature 
that  one-half  of  the  road  bonds  issued  pur- 
suant to  one,  or  any  given  assent  of  the  vo1> 
ers,  should  be  in  denominations  of  one  hun- 
dred dollars  or  less,  and  so  we  bold. 

[12]  Likewise  it  is  obvious  that  a  bond 
"caUable"  only  after  a  fixed  date,  does  not 
comply  in  this  respect  with  a  atatnte  which 
expressly  says  that: 

"AM  honi*  shall  contain  a  provision  that  they 
are  payaile  at  any  time  toithin  twentv  years 
upon  the  caU  of  the  oounty." 

We  think  that  this  proviao  means  what  it 
says,  and  that  a  bond  which  expressly  pro- 
vides to  the  contrary  is  not  entitled  to  regis- 
tration. Certainly,  the  county  court  (at  least, 
before  they  were  confronted  with  an  insuper- 
able obstacle  which  prevented  their  following 
tile  letter  of  this  statute  in  the  two  behalves 
mentioned)  could  not  set  up  their  Judgment 
as  to  what  was  best  or  more  expedient,  or 
better  ecoaomy,  or  better  business  against 
that  of  the  Legislature. 

When  the  present  issue  of  bonds  is  can- 
celed and  destroyed  and  a  new  issue  made 
pursuant  to  law  which  complies  with  this 
statute,  as  to  denominations  thereof  and  date 
of  optional  payment,  we  see  no  reason  wby 
such  new  issue  should  be  refused  registra- 
tion. Bat  since  the  specified  provisions  of 
the  instant  issue  are  contrary  to  the  plain 
letter  of  the  law,  no  insuperable  obstacle  to 
following  the  law  being  shown,  the  respond- 
ent was  right  in  refusing  registry,  and  our 
alternative  writ  should  be  quashed.  Let  this 
be  done. 

All  concur  except  WOODSON,  O.  J.,  and 
BOND,  J.,  absent 


STATE  ez  rel.  JEFFERSON  OOUNTT  ▼. 
GORDON,  State  Auditor.    (No.  19674.) 

(Supreme  Court  of  Missouri.    In  Banc.    July  8, 
1916.) 

Original  proceeding  in  mandamus  by  the 
State,  at  uie  relation  of  Jefferson  County, 
against  John  P.  Gordon,  State  Auditor.  Alter- 
native writ  quashed. 

Robert  B.  Kleinschmidt,  Pros.  Atty.,  and  Clyde 
Williams,  special  counsel,  both  of  Uillsboro.  for 
plaintiff. 

FARIS,  J.  TUs  is  an  original  proceedin;;  in 
mandamus,  brought  at  the  relation  of  Jeffer- 
son county  against  respondent  as  state  auditor, 
to  compel  respondent  to  register  four  certain 
issues  of  road  bonds,  amounting  in  the  aggre- 
gate to  the  sum  of  $500,000. 

The  pleadings  upon  which  this  case  is  here 
and  the  law  under  which  these  issues  of  bonds 
were  made,  as  well  as  the  denominations  of  lOO 
of  the  bonds  i|8ued,  and  likewise  the  eonditiona 
in  such  bonds  provided  as  to  the  dates  at  which 
the  same  may  be  called  by  the  county  for  pay- 
ment, are  identical  with  the  law,  with  the  leeal 
effect  of  the  pleadings,  and  mutatis  mutandis, 
with  the  facts  in  the  case  of  State  ex  kH.  St. 
Louis  County  v.  Gordon,  188  S.  W.  160,  this 
day  decided.  That  case  should  govern  this  in  'all 
respects. 

It  resOlts  that  oar  altcmativ*  writ;  haTinc 
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been  improvidendy  ianied  kerflia.  tlioald  be 
qaashed.  Let  tUa  be  done.  All  ooneiir,  except 
WOODSON.  O.  Jn  naA  BOND  and  HaVEIJM, 
JJ.,  abaent. 


SIATB  T.  HSRRIKG  et  aJL    (No.  19364.) 

(Supreme  Court  of  Hiaaoari,  Diviaion  No.  2. 
July  8,  1916.) 

1.  Jtjbt  *=»108(14>— Oompbtbnot  or  Jo«o«« 
— FoBiao    Opihiow— Newspapkk   Rcfobtb. 

Under  Rev.  St  1909,  i  0220,  as  to  bias  of 
juror  by  opinion  from  newspapers,  the  prerioua 
forming  of  an  opinion  from  newspaper  reports 
ia  not  ground  for  challenge  if  the  juror  atatea 
he  could  diaregard  that  opinion  and  decide  the 
case  solely  from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  474,  478 ;    Dec.  Dig.  «=»103(14).] 

2.  CBimNAi.  LAW  «=9ll68(3)— HAnacifas  Eb- 
BOB  —  AoMiasioM  or  Evidbnob  —  Insani 
With  ESS. 

Where  witnesses  c|^d  not  testify  to  anything 
having  a  tendency  to  convict  defendants,  the  Su- 
preme Court  would  not  cooler  their  competent 
cy,  though  they  were  confined  as  insajae  per- 
aona;    their  testimony  being  harmlesa. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  «=»1168(3).] 

3.  (^niiHAL  Law  9=3311  —  FBEsuMfnoNS — 

CONTINUANCB    OF   INSANITT. 

One  who  has  been  adjudged  insane  is  pre- 
sumed to  continue  ao. 

[Bd.  Note.— For  other  caaea,  aee  Crbninal 
Law,  Cent  Dig.  U  742-744;  Dec.  Dig.  <8=» 
311.] 

4.  WlTNESSBS  «=»40(1>— COMPKTENOT— OHTL- 
DBKN. 

Under  Bev.  St  1909,  S  6362,  designating 
aa  incompetent  a  child  under  10  years  of  age 
who  appeara  incapable  of  receiving  just  im- 
pressions of  the  facta  respecting  wnich  he  is 
examined  or  of  relating  them  truly,  a  10  year 
old  child  ia  prima  facie  competent  as  a  witness, 
and  children  under  10  may  be  shown  to  be 
competent 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  87;    Dec.  Dig.  <Ss>40(l).] 

6.  WiTNESSBa     ♦s^ll  —  COIIPITKNCY— iNSAlrtt 

^^ERHO  Iff  R 

Under  Rev.  St  1909,  {  6362,  designating 
aa  incompetent  as  witnesses  persons  of  un- 
sound mind  at  the  time  of  production  for  ex- 
amination," a  person  of  unsound  mind  is  com- 
petent if  upon  examination  he  is  found  of  suf- 
ficient mental  capacity  to  understand  the  na- 
ture of  an  oath  and  to  observe,  recollect,  and 
narrate  the  things  he  saw  or  heard. 

[Bid.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  99:  Dec  Dig.  «=»41.] 

6.  Wttnebsbb  «s>41  —  CouFETBNCrr— Insane 
Pebsonb. 

Under  such  statute,  lawful  confinement  in 
an  insane  asylum  or  adjudication  as  an  insane 
person  creates  a  prima  facie  presumption  of 
absolute  incompetency  aa  a  witness,  rebuttable 
by  the  voir  dire  examination  of  the  witnesses 
alone  or  when  aided  by  extrinsic  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  99;   Dec.  Dig.  <8=a41.] 

7.  Witnesses  4=979(1)  — Comfbtknct  — In- 
sane Pebsonb. 

The  burden  of  rebutting  the  presumption 
of  incompeten<qr  resulting  from  confinement  in 
an  insane  aaylum  or  his  adjudication  as  in- 
sane la  upon  the  one  offering  the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g  201;    Dec.  Dig.  <3=379(1).] 


8.  WlTNEBSEa      «a>79Cl)  — OOHPSRAOT  — Iir- 

sane  I^bsons. 
Hie  burden   of  showing  incompetency   be- 
cause of  unsoundness  of  mind  is  on  the  one  ob- 
jecting to  the  competency  of  the  witness. 

[Bid.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  201 ;  -Dec  Dig.  «=>79(1).] 

9.  Witnesses    «=»41  —  Coupxtenot— Irsahb 
Pebsons. 

The  examination  of  a  witness  objected  to 
aa  incompetent  because  of  unsound  mind  held 
not  to  show  hia  incompetency,  although  he  was 
confined  in  an  insane  asylum,  it  appearing  he 
understood  the  nature  of  an  oath. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  J  99;    Dec.  Dig.  <8=»41.] 

10.  CbiminaIi  Law  $=3ll72(l)  —  Habmlebs 

EBBOB— INSTBUCTION— RErEBENCB  TO   INVOB- 
IIATIOH. 

In  trial  of  insane  asylum  attendants  for 
murder  of  a  patient,  an  instruction  that  the 
"defendants  had  the  right  to  use  all  reasonable 
force  necessary  to  control  the  deceased,  and  if 

Sou  find  and  believe  from  the  evidence  that  the 
efendants  to  effectuate  said  purpose  of  at- 
tempting to  control  the  deceased  did  unlaw- 
fully and  nnnecesaarily  atrik&  beat,  and  in- 
jure the  deceased  with  their  nata  and  feet  in 
the  manner  set  out  in  the  information,  and  that 
the  deceased  died  from  said  beating  and  strik- 
ing, then  yon  will  find  Uie  defendant  guilty  of 
manslaughter  in  the  fourth  degree,"  was  proper 
when  stripped  of  the  unnecessary  words  "un- 
lawfully" and  "in  the  manner  set  out  in  the  in- 
formation," and  the  use  of  such  words  waa 
harmless. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  3128,  3164;  Dec.  Dig.  ®=> 
1172(1).]  6   »»      -^ 

11.  CBmiNAL  Law  ^ssSOBd)— iNSTBtronoNa 

— REyEBENOE  TO  INVOBMATION. 

An  instruction  referring  the  jury  to  the  in- 
formation for  matters  wbidi  are  not  in  the  in- 
struction and  which  are  necessary  for  their 
consideration  is  erroneous. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  1958,  1989;  Dec.  Dig.  «=> 
806(i).] 

12.  Cbiminal   Law   «=3825(1}— Affeax  and 

EBBOB— PBEBENTAnON    OT    OBJEOTIONS— IN- 

STBUCTioNs— Necessity  of  Requests. 
An  instruction  cannot  be  complained  of  foi 
omission  to  direct  aa  to  a  point  on  which  ac- 
cused asked  for  no  instruction   and  which  be 
did  not  properly  bring  before  the  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
law,  Cent  Dig.  |  2006;   Dec  Dig.  «=3825(D.] 

18.  Homicide  $s>260  —  Evidence  —  Smri- 

OIENCT. 

In  trial  of  insane  asylum  attendants  for 
murder  of  patient,  evidence  that  in  violent 
struggle  with  defendants  one  of  them  shoved 
deceased  forcibly  against  a  radiator  tmd  he  was 
kicked  while  down  by  defendants  or  another 
patient,  suffering  severe  wounds,  Md  to  sup- 
I>ort  conviction  of  manslaughter. 
•  [Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  ii  516-617;    Dec.  Dig.  «8=9250.] 

Appeal  from  Criminal  Court,  Buchanan 
County;  Tliomas  F.  Ryan,  Judge. 

Norman  Herring  and  J.  F.  Baldwin  were 
convicted  of  manslaughter  in  the  fourth  de- 
gree, and  appeal.    AfBrmed. 

Defendants  were  charged  with  murder  in 
the  second  degree  and  convicted  of  man- 
slaughter in  the  fourth  degree.  The  jury 
disagreed  as  to  the  punishment.  The  court 
sentenced  Herring  to  2  years  In  the  penlten- 
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tlary  and  Baldwin  to  pay  a  fine  of  $600. 
They  have  appealed. 

They  were  both  employed  as  attendants  In 
ward  S  of  Hospital  No.  2  for  the  Insane  at 
St  Joseph.  They  both  had  several  years' 
ezi)erleuce  in  sncb  employtnent,  and  the  evi- 
dence shows  tbat  they  bad  been  previously 
careful  in  such  work.  Ward  S  was  one  In 
which  violent  patients  were  ccnflnedi  but 
other  patients  were  kept  there  to  do  certain 
parts  of  the  work  necessary  In  caring  for  the 
patients.  Joshua  Wallace  and  George  Young 
were  two  of  the  most  dangerous  patients  In 
the  ward.  About  December  15,  1904,  Wal- 
lace had  bitten  olt  a  large  portion  of  one  of 
the  ears  of  defendant  Baldwin.  He  had  a 
reputation  for  biting.  He  was  about  28  years 
old.  Both  be  and  Toung  were  above  the 
average  In  size  and  strength.  Wallace  had 
worn  "restraints"  for  a  considerable  period 
of  time,  but  they  had  been  removed  several 
days  prior  to  the  alleged  offense.  Those  re- 
straints were  leather  straps  around  his  body 
and  around  his  wrists. 

Patrick  J.  Fitzpattlck,  one  of  the  patients, 
testified  for  the  state  as  follows: 

"A.  WelL  that  morning  before  we  went  to 
breakfast  Wallace  was  going  around  mum- 
bling. He  was  a  vicious  patient;  a  man*that 
would  bite.  He  was  going  around  mumbling 
over  them  coming  out.  tie  was  not  a_  crazy 
man;  he  was  just  simply  mad,  acted  like  be 
was  mad,  and  foamed  at  the  mouth.  He  was 

going  around  mumbling  and  be  kept  tbat  up 
efore  breakfast.  After  breakfast  he  got  worse. 
I  mean  he  acted  like  he  was  going  to  do  some- 
thing. Murphy  was  at  the  back  end  of  the 
halL  •  •  ♦  Q.  Who  is  Murphy?  A.  He  is 
a  patient  on  ward  3.  Murphy  kind  of  went 
toward  hint,  I  was  in  the  middle  of  the  hall. 
I  thought  I  would  go  .back  and  help  Murphy 
quiet  him  down.  I  knew  the  attendants  were 
at  breakfast,  and  when  I  got  back  there  the 
attendants  came  back  behind  me,  and  when  I 
saw  them  I  thought  there  was  plenty  to  handle 
him  and  I  went  back  to  mywork,  and  they  had 
led  him  off  the  ball.  Q.  Who  led  him  off  the 
hall?  A.  Mr.  Herring  and  Mr.  Baldwin.  I 
think  Mr.  Smith  came  back  there.  Q.  Tell  the 
jury  whether  or  not  Murphy  had  any  fight  with 
Wallace.  A.  None  whatever,  l^ey  were  just 
talking.  Murphy  was  trying  to  quiet  him  so 
they  would  not  hit  one  another.  Q.  Xou  say 
Mr.  Herring  and  Mr.  Baldwin  led  the  patient 
Wallace  off  the  hall?  A.  They  caught  hold  of 
bim  right  at  the  entrance  of  the  hall.  It  oc- 
curred right  along  there,  and  they  got  up  to  the 
entrance  and  took  bold  of  bim  by  the  arms  and 
led  him  out  just  like  this,  one  on  each  side 
like  this.  Then  I  went  back  to  my  work.  Q. 
Do  you  know  how  Wallace  went  around  to 
make  assaults  upon  patients  that  he  was  ang):y 
with  or  on  attendants?  A.  He  went  like  a 
mad  man.  Q.  Did  he  go  with  bis  mouth  open? 
A.  Yes;  bis  mouth  was  open  and  he  was  froth- 
ing." 

Thomas  J.  Murphy,  another  patient,  testi- 
fied: 

"Q.  I  wish  yon  would  turn  to  these  gentle- 
men and  tell  what  occurred  between  Mr.  Wal- 
lace and  Mr.  Herring  and  Mr.  Baldwin  on  this 
Sunday  morning  that  Mr.  Wallace  was  killed. 
A.  For  the  information  of  the  jury,  the  ward 
is  ward  3.  It  was  just  about  breakfast  time, 
after  the  patients  had  had  their  breakfast  and 
the  attendants,  the  gentlemen  mentioned,  had 
■j«)8t  about  finished  their  breakfast,  and  Mr. 
Wallace,  who  was  running  a  rubber,  there  were 


about  13  or  14  other  men  running  mbfaeis,  and 
they  kept  passing  bv  where  I  was  stationed.  I 
was  stationed  at  the  table  which  belonged  to 
these  gentlemen  mentioned,  these  attendants, 
and  where  they  kept  their  property  in  the  table 
and  their  reports.  I  watched  it  while  they  were 
out.  On  this  last  turn  around  Mr.  Wallace 
stopped  where  I  stood  and  made  the  remark, 
'Those  men  didn't  get  all  that  was  coming  to 
them;  didn't  get  enough;'  and  when  he  made 
the  remark  I  told  him  he  had  to  keep  still  and 
go  on  with  the  rubbing.  Q_.  It  was  your  busi- 
ness to  help  with  the  keeping  of  the  patients? 
A.  Yea;  and  to  call  their  attention  to  them  if 
they  tried  to  make  trouble.  By  calling  atten- 
tion to  a  patient  always  some  attendant  re- 
sponds, and  we  work  that  wav,  Mr.  Herring' 
and  Mr.  Baldwin  had  about  that  time  started 
out  of  the  dining  room  and  I  walked  along  with 
Wallace  so  he  would  keep  on  with  the  rubber, 
BO  I  met  them  coming  on  and  told  them  what 
Mr.  Wallace  had  said  in  regard  to  themselves, 
and  they  started  to  gniet  Mr.  Wallace  the  way 
they  had  before;  that  is,  take  him  away  so 
that  be  would  not  make  any  trouble;  that  is, 
take  hlin  to  the  anteroom.  Q.  What  anteroom? 
A.  There  is  a  little  anteroom  that  belongs  to 
the  ward.  Is  a  part  of  the  ward.  Q.  Is  that 
near  the  bathroom?  A.  Yes:  from  the  ante- 
room you  pass  into  the  toilet" 

He  farther  testified  ttiat  the  defendants 
took  hold  of  Wallace  and  led  him  to  the  door 
and  out  of  sight  of  the  witness,  who  saw 
nothing  that  occurred  beween  them  after 
that 

Defendant  Baldwin  testified  tliat  when  be 
went  into  the  ball  Murphy  told  bim  that  Wal- 
lace had  said,  "They  didn't  get  enough  and 
were  going  to  get  some  more."  He  further 
testified  as  follows: 

"A.  We  took  him  by  the  arms  and  started  to 
bring  him  in  here,  and  when  we  got  here  he  re- 
sisted and  jerked  away  and  started  in  this  door- 
way and  started  to  fight  Mr.  Herring  was 
ahead  of  me,  and  so  1  couldn't  see  just  what 
happened.  Mt.  Herring  either  shoved  bim  or 
struck  him  and  be  fell  kind  of  staggering  back- 
wards and  fell  back  in  here,  and  with  his  head 
between  the  radiator  and  the  bathtub,  and  Mr. 
Grain,  another  patient —  Q.  Where  was 
Crain?  A.  He  was  inside  the  batbroom  draw- 
ing a  bucket  of  water  with  a  littie  piece  of  hose 
attached  to  the  faucet  where  he  was  drawing 
the  water  into  the  bucket.  Q.  This  is  tbe  rub- 
ber hose  that  has  been  introduced  in  evidence? 
A.  Yes,  sir.  Mr.  Herring  was  ahead,  and  that 
is  the  first  thing  I  seen,  the  rubber  hose.  I 
grabbed  that  off  the  faucet  T  think  Mr.  Grain 
grabbed  the  right  arm  and  Mr.  Herring  tbe 
left  arm,  and  as  he  came  up  I  struck  him  twice 
with  the  hose  just  across  the  neck,  and  as  I 
struck  bim  he  kicked  me  in  the  stomach  and 
back  to  where  the  washbasin  was,  and  Mr. 
Young,  another  patient,  was  in  the  stoolroom 
there,  or  had  been.  Q.  What  did  Mr.  Young 
do?  A.  He  came  out,  and  just  as  he  kicked  me 
bock  Mr.  Young  grabbed  him  by  the  feet  and 
jerked  his  feet  out  and  he  fell  in  here  on  his 
right  side  and  turned  some  way  so  he  struck 
his  right  side.  Q.  Do  you  know  what  he  did 
strike  as  a  matter  of  fact?  A.  I  don't  know. 
It  might  have  been  the  radiator.  I  presume 
it  was  the  radiator. 

"Mr.  McDaniels:  I  object  to  his  presump- 
tion. 

"The  Court;  Don't  state  your  presumption. 
State  what  you  saw.  Don't  state  what  you 
think.  A.  Well,  it  looked  to  me  like  he  strnck 
the  radiator  or  the  floor  in  front  of  him.  I 
think  it  was  the  radiator.  That  is  what  it  look- 
ed to  me  like.  And  immediately  after  he  struck 
him  YounK  jumped  out  on  him  with  his  feet 
and  he  stood  with  one  foot  here  and  he.  stamped 
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liiiii  five  or  aiz' times 'before  ehher  ofna  eonld 
set  to  him ;  it  was  done  rigbt'  auick ;  and  we 
pulled  Young  off;  Herring  and  i  did." 

He  testified  tliat  neither  be  nor  Herring 
kicked  Wallace.  Defendant  Herring  testified 
tbat  \7hen  he  got  near  where  Wallace  was 
Fitxpatrlck  and  Marphy  told  him  that  Wal- 
lace bad  made  threats;  and,  as  to  the  diffi- 
culty, he  testified: 

"I  ondertook  to  see  what  was  the  difDcatty 
between  these  patients,  and  as  soon  as  I  saw 
there  was  apt  to  be  some  distnrbance  with  him, 
we  made  an  effort  to  get  him  away  from  these 
two  benches  of  infirm  patients  for  fear  he  woold 
hurt  some  of  them,  and  we  naturally  crowded 
bim  to  the  back  through  this  back  hall,  and 
when  we  got  through  he  breaks  loose  and  backs 
into  this  door  and  Into  the  bathroom.  He  stop- 
ped right  in  the  door  facing  us,  so  only  one  man 
could  approach  him  at  a  time.  He  puts  np  a 
defense  b^  striking  at  me  five  or  six  times.  Q. 
Did  he  lut  you?  A.  No;  I  was  not  in  reach 
of  him  at  the  time.  He  then  made  a  violent 
strike  and  started  to  fall  into  me,  and,  to  keep 
him  from  Intin^  me  as  be  intended  to  do,  I  gave 
him  a  shove  with  my  hand  against  the  left  side 
of  his  face  and  he  staggered  back  across  the 
bathroom.  Q.  Did  yon  strike  him?  A.  No;  I 
shored  lilm,  and  he  staggered  back  and  fell  on 
his  head  and  shoulders  with  his  head  l)etween 
the  bathtub  and  the  radiator.  That  is  a  dis- 
tance of  about  ten  feet,  I  suppose.  Q.  What 
did  you  shove  him  for?  A.  I  shoved  him  to 
keep  him  from  °  clinching  me  and  biting  me. 
That  is  what  I  expected  him  to  do.  When  be 
went  down  he  didn't  lay  there;  he  started  to 
get  up,  and  as  he  made  an  effort  to  get  up  Eivei^ 
ett  C^ain,  a  patient,  who  was  standing  inside 
the  bathroom  door,  he  takes  hold  of  one  of  pa- 
tient Wallace's  arms— I  believe  it  was  bis  right 
arm — and  I  was  on  the  other  side.  I  believe  I 
took  hold  of  his  l^t  arm,  and  as  he  starts  to 
icet  up  Mr.  Baldwin —  The  first  tiling  he  sees  is 
a  piece  of  hose  connected  on  the  pipe  where  Mr. 
Orain  was  working.  He  takes  the  hose  off— 
I  don't  know  whether  to  use  it  himself  or  to 
keep  the  other  patients  from  using  it — and  as  Mr. 
Wallace  starts  to  get  up  he  strikes  him  a  couple 
of  times  across  the  head.  He  stepped  back  and 
Wallace  kicked  him  in  the  stomach  and  he  kick- 
ed him  back  nearly  to  the  lavatory  on  that  side. 
George  Young,  another  patient,  was  standing  in 
this  door  that  connected  the  water-closet  with 
the  bathroom,  bat  at  the  time  that  Mr.  Baldwin 
hit  him  and  Mr.  Wallace  kicked  Mr.  Baldwin 
Young  had  shifted  his  position  and  he  hit  him 
in  such  a  way  that  Mr.  Wallace  falls  loose 
from  myself  and  Mr.  Crain,  his  head  falling 
towards  the  radiator.  I  am  not  positive  that 
he  struck  anything,  but  I  know  his  head  struck 
the  floor  and  possibly  the  radiator  as  he  went 
down.  And  when  he  went  down  striking  tiis 
head  against  the  radiator  or  floor,  George 
Young,  the  same  patient  that  had  pulled  his  feet 
from  under  him,  ne  took  advantage  of  the  situa- 
tion by  jumping  upon  him  and  he  kicked  him 
four  or  five  times  with  one  foot  while  be  stands 
on  him  with  the  other,  and  Mr.  Baldwin  and  I 
pulled  him  off  as  quick  as  possible." 

He  further  testified  that  blood  and  food 
came  from  Wallace's  mouth  as  he  lay  on  the 
floor.    He  denied  that  he  kicked  Wallace. 

Ererett  Crain,  a  patient  in  the  asylum, 
who  was  discharged  about  a  week  before  the 
trial,  was  put  on  the  stand  by  the  defendants. 
He  testified  tbat  be  was  In  the  bathroom 
diHwlng  a  bucket  of  water;  that  Wallace 
backed  Into  tbe  room  fighting  tbose  wbo  fol- 
lowed; tbat  Herring  hit  Wallace  with  bis 
iHad  and  knocked  blm  down;  that  Wallace 


staggered  fh>m  foar  dr  Ave  feet  and.feU  be- 
tween the  radiator  and  the  bathtub,,  his  bead 
not  bitting  the  floor,  and  tbat  be  then  came 
back  on  his  feet.    He  further  testified: 

"A.  As  Mr.  Wallace  came  up,  he  had  almost 
gotten  to  a  standingposition ;  X  bad  hold  of  his 
right  arm  and  Mr.  burring  bad  hold  of  his  left 
anuf  and  Mr.  Young  came  through  the  door  and 
Mr.  Wallace  kicked  with  his  left  foot;  I 
couldn't  swear  where  he  hit  Mr.  Young  at,  but 
Young  went  against  this  radiator,  and  then  Mr. 
Baldwin  hit  Wallace  twice  over  the  head  and 
Young  backed  around  in  here  and  jerked  his  feet 
from  under  him.  When  he  went  down,  Mr. 
Herring  and  I  let  loose  of  his  arms,  and  when 
he  went  down  his  head  struck  this  radiator  or 
bathtub.  Then  Mr.  Young  went  on  bis  chest 
or  stomach,  and  as  quick  as  Mr.  Herring  and 
Mr.  Baldwin  oould  get  him  off  they  done  it." 
He  further  testified  on  cross-examination: 
"Q.  Now  who  else  there  kicked  Mr.  Walloce 
besides  Mr.  Young?  A.  I  and  Mr.  Herring. 
Mr.  Herring,  I  couldn't  swear  whether  bis  kick 
ever  hit  Mr.  Wallace  or  not." 

The  evidence  shows  tbat  after  it  was 
ascertained  that  Vvallace  was  seriously  in- 
jured, the  defendants  made  every  effort  in 
their  power  to  resuscitate  blm. 

Joseph  Hoffman,  a  patient  in  tbe  third 
ward,  testified  for  tbe  state  tbat  be  went  Into 
the  washroom  And  saw  Wallace  lying  on  tbe 
floor  unconscious,  with  the  leather  straps 
on  bis  bands  and  around  his  body,  while 
tbe  others  stood  around  blm.  All  the  other 
evidence  showed  that  there  were  no  straps 
on  bim. 

Dr.  Woolsey,  one  of  tiie  hospital  physicians, 
testified  that  defendant  Herring  told  blm 
tbat  he  (Herring)  bit  Wallace  wltb  bis 
knuckles,  knocking  liim  about  five  feet,  and 
that  he  fell  between  the  radiator  and  tbe 
bathtub. 

The  autopsy  revealed  tbat  tbe  bead  and 
face  of  deceased  were  bmised  and  swollen 
in  various  places,  that  there  was  a  red 
stripe  on  the  side  of  the  face  from  chin  to 
ear,  the  entire  front  of  the  chest  was  bruised, 
as  was  the  abdomen  to  tbe  hips,  the  arms 
were  bruised,  seven  ribs  and  tbe  breast  bone 
were  broken,  and  the  heart  was  pierced  by 
a  splinter  from  the  ribs,  the  intestines  were 
torn  from  their  connections  In  many  places. 

Tbe  defendants,  while  on  the  stand,  were 
asked  why,  after  Wallace's  death,  they  did 
not  tell  that  Young  bad  stamped  tbe  deceas- 
ed; they  answered  tbat  they  did  not  know 
until  after  tbe  autopsy  about  the  damage 
done  to  the  chest  of  tbe  deceased. 

The  three  state's  witnesses.  Murphy,  EHtz- 
patrlck,  and  Hoffman,  bad  been  adjudged  in- 
sane. Tbe  defendant  objected  to  tbem  as  In- 
competent  on  tbat  ground,  wbkai  objection 
was  overruled.  We  shall  not  state  the  facta 
as  to  the  competency  of  Fltzpatrick  and  Mur^ 
pby  for  tbe  reasons  given  in  the  opinion. 
Tbe  witness  Hoffman  was  44  years  old,  born 
in  Germany,  and  had  been  in  the  hospital 
nearly  12  years.  He  was  a  bachelor.  He 
was  examined  out  of  tbe  presence  of  the  jury 
to  determine  whether  be  was  a  competent 
witness.    Tbe  questions  put  to  bim  and  bis 
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uisweiB  covet  aboat  dz  pages  of  the  tranB- 
Bcrlpt.  We  can  see  no  indication  of  mental 
weakness  In  that  examination.  The  closing 
part  of  it  la  as  follows: 

"Bkamination  by  the  Court:  Q.  Do  yoa 
know  what  it  is  to  be  sworn  in  coort?  A.  Ye^ 
sir.  Q.  Do  yoa  know  yon  would  be  punished 
It  yon  swore  to  a  lie  in  court?  Do  yoa  know 
that  the  law  punishes  anybody  that  wonld  swear 
to  a  lie?  Do  you  know  what  is  meant  when 
yOn  hold  up  your  hand  and  say  I  promise  to  tell 
the  truth  so  help  me  God?  A.  Tes,  ear.  Q. 
Do  you  know  what  yon  would  be?  A.  A  fieraoti 
can  make  himself  a  meineid  by  speaking  false- 
ly. Q.  Suppose  he  does  make  himself  speak 
falsdy  after  he  is  sworn,  would  be  be  punished? 
A.  I  suppose  he  would.  Q.  Punished  by  the 
law?  A.  Yes,  sir.  Q.  Tou  know  that  is  true, 
do  yon?  A.  Xes,  sir.  Q.  Would  he  be  pun- 
ished otherwise  hereafter?  A.  If  they  would 
find  out  Q.  If  they  find  out  he  has  sworn 
falsely  he  would  be  punished  by  the  law?  A. 
Yes,  sir. 

"Examination  by  Mr.  Cave:  Q.  Mr.  Hoff- 
man, what  do  you  mean  when  you  take  an  oath 
in  court?  What  do  you  understand  It  to  mean? 
A.  Well,  to  teU  what  is  right ;  what  is  correct 
Q.  Would  you  be  any  more  likely  to  tell  what 
is  correct  after  you  had  taken  an  oath?  A.  If 
I  am  sworn  in  court  I  am  sworn  to  tell  the 
truth  if  I  know  it.  Q.  Suppose  you  didn't 
tell  the  truth,  do  you  know  whether  that  is 
wrong,  morally  or  legally?  A.  A  person  knows 
what  is  right  and  believes  it  Q.  If  they  know 
it  they  tedl  it?  A.  Yes,  sir.  Q.  Is  it  your 
idea  that  you  can  and  will  tell  the  truth  about 
it?  A.  I  won't  tell  an  untruth  if  I  know  it 
Q.  Are  yon  certain  when  you  are  telling  the 
truth  about  anything  that  happened  there?  A. 
I  guess  it  is  all  correct.  Q.  Are  you  certain 
about  that?  A.  Yes,  sir.  Q.  What  would  hap- 
pen to  you  if  you  would  make  a  mistake  and  not 
tell  the  truth?  A.  Of  course,  a  person  might 
forget  Q.  Might  forget  about  it?  A.  Yes.  Q. 
Are  yon  somewhat  forgetful?  A.  No;  not 
so  easy.  Q.  What  were  you  sent  to  the  asylum 
for,  Mr.  Hoffman?  A.  I  don't  know  what  they 
charged  me  up  for.  Q.  You  don't  know  what 
the  matter  was?  You  don't  know  what  the 
trouUe  was,  do  yon?  A.  I  don't  know  exactly 
what  .yon  call  it 

"The  Court:  This  witness,  of  course,  is  at 
a  disadyantage.  He  is  a  foreigner  and  doesn't 
speak  our  language  verr  welL  As  far  as  his 
mentality  goes,  I  don't  think  he  has  shown  that 
he  has  not  enough  mentality  to  testify." 

Dr.  Woolsey  testified  that  Hoffman  was  rea- 
sonably competent  to  understand  facts  and 
relate  them  on  the  stand,  that  he  knew  right 
from  wrong  and  the  meaning  of  an  oath,  and 
that  the  record  showed  that  there  was  no 
change  in  his  condition  in  the  last  4  years. 

Dr.  Woodson  testified  that  If  Hoffman  was 
as  intelligent  all  the  time  as  he  then  was  he 
was  well  enough  to  go  home.  The  court  tlMU 
permitted  Hoffman  to  testify. 

One  of  the  Jurors  on  his  examination  stat- 
ed that  he  had  made  up  his  mind  from  what 
he  saw  in  the  paper,  had  expressed  that  opln* 
Ion,  that  he  still  had  that  opinion,  that  It 
wonld  take  evidence  to  remove  It,  but  that 
he  could  disregard  that  opinion  and  reach 
his  verdict  solely  from  the  evidence  In  court 
Defendants'  challenge  of  the  Juror  was  over- 
mled  by  the  court 

The  fourth  Instruction  was  as  follows: 

"The  court  instructs  the  jury  that'  the  de- 
fwidantji  had  ihe  right  to- use  all  reaaonabla, 


force  necessary  to  control  the  deceased,  Joshua 
Wallace,  and  if  yon  find  and  beKeve  from  the 
evidence  that  the  defendants  to  effectuate  said 
purpose  of  attempting  to  control  ttie  deceased, 
Joshua  Wallace,  did  unlawfully  and  unneces- 
sarily strike,  beat  and  injure  the  deceased, 
Joshua  Wallace,  with  their  fists  and  feet  in  the 
manner  set  out  in  the  information,  and  that  the 
deceased  died  from  said  beating  and  striking  at 
the  county  of  Buchanan  and  state  of  Missouri 
on  or  about  the  7th  day  of  February,  1915,  then 
you  will  find  the  defendants  guilty  of  manslangh- 
ter  in  the  fourth  degree  and  assess  their  pun- 
ishment at  imprisonment  in  the  penitentiary  for 
the  term  of  2  years,  or  bv  imprisonment  in  the 
county  jail  for  not  less  tnan  6  months  or  by  a 
fine  of  not  less  than  $500,  or  by  both  a  fine  of 
not  less  than  $100  and  imprisonment  in  th« 
county  jail  not  less  than  3  months." 

Elliott  Spalding  and  Stephen  K.  Owen, 
both  of  St  Joseph,  for  appellants.  John  T. 
Barker,  Atty.  Gen.,  and  W.  T.  Rutherford, 
Asst  Atty.  Gen.,  for  the  State. 

ROY,  C.  (after  stating  the  facts  as  above). 
[1]  I.  The  fact  that  the  Juror  bad  made  up 
his  mind  from  what  he  saw  in  the  newspaper 
was  no  ground  for  challenge  after  the  Juror 
stated  that  he  could  disregard  that  opinion 
and  decide  the  case  solely  from  the  evidence. 
R.  S.  1909,  §  6220;  State  v.  Rasco,  239  Mo. 
535,  144  S.  W.  449 ;  State  T.  Schmulbach,  243 
Mo.  533,  147  S.  W.  966.  AppeUant  has  cited 
no  authority  to  the  contrary. 

[2]  II.  The  state's  witnesses  Murphy  and 
Flt^atrlck  were  really  favorable  to  the  de- 
fendants. They  testified  to  the  dangerous 
disposition  of  Wallace  and  of  Young  and 
told  defendants  of  the  threats  made  by  Wal- 
lace. That  they  did  so  tell  defendants  is 
shown  by  the  evidence  of  the  defendants. 
Those  witnesses  did  not  testify  to  a  single 
thing  having  a  tendency  to  convict  the  de- 
fendants. So  far  as  their  evidence  goes,  tbe 
defendants,  up  to  the  time  they  passed  oat 
of  sight  of  those  witnesses,  were  doing  noth- 
ing more  than  their  duty.  As  the  testimony 
of  those  witnesses  could  not  have  harmed 
the  defendants,  we  decline  to  consider  the 
Question  of  their  competency. 

[3]  III.  The  trial  court,  in  passing  upon 
the  competency  of  witnesses  who  have  been 
adjudged  insane,  said: 

"I  think  the  fact  that  this  man  may  have  t>een 
adjudged  insane  Is  not  a  conclusive  presump- 
tion that  he  is  incompetent.  The  law  is  that 
the  presumption  is  that  when  one  on  a  proper 
inquisition  has  been  adjudged  insane,  he  is  in- 
sane, and  before  he  can  become  a  competent  wit- 
ness in  any  case  it  must  be  shown  that  he  has 
lucid  moments  and  that  at  the  time  he  is  offer- 
ed as  a  witness  he  has  sufiBcient  mind  for  the 
court  to  determine  that  he  had  mind  sufficient 
to  observe  the  facts  and  rationally  relate  what 
occurred.  If  you  gentlemen  have  any  authority 
to  the  contrary,  I  will  be  glad  to  hear  it  I 
have  looked  up  this  question  in  every  text-book 
I  have  in  my  office.  I  have  read  TJnderhill's 
Criminal  Evidence,  I  have  read  Elliott,  and  I 
have  read  the  last  work — I  can't  recall  the  name 
— I  have  read  all  the  late  rulings  oa  this  point" 

That  opinion  la  supported  by  UnderhUl 
on  Grim.  By.  (2d  m.)  t  202;  2  BIUott>-aa 
Bv.  (  767;  1  Wigmore  Bv.  {  4S7;  30  Am. 
&  £ug.  Eacof  Law  (2d  Ed.)  83ehb;  State  ▼. 
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Myen.  46  Xeb.  1S2,  64  N.  W.  (»T,  87  L.  R. 
A.  ^^:  State  V.  Pryor,  74  Wash.  121,  132 
Pac.  874.  48  L.  E.  A.  (N.  S.)  1028;  HotUe  r. 
Weaver,  208  Pa.  87,  66  AtL  838.  In  »ate  ▼. 
Vaogbn,  223  Mo.  loc.  dt.  166,  122  S.  W.  677, 
It  was  held  that  a  person  committed  to  a 
bospttal  for  the  Inaane  is  presumed  to  con- 
tinue insane.  There  was  no  erldence  In 
that  case  to  rebnt  the  piresomptlon,  and  there 
was  no  occasion  to  consider  the  effect  of 
such  evidence,  but  the  court  there  dted  au- 
thorities which  held  that  such  presumption 
la  not  conclusive. 

We  have  a  statute  which  provides  upon 
this  point  thus: 

"The  following  persona  shall  be  incompetent  to 
testify:  First,  a  person  of  onsaund  mind  at  the 
time  of  his  production  for  examination,"  etc. 
Section  6862,18.  S..1909. 

It  was,  as  suggested  above,  held  in  the 
case  of  State  v.  Vaughn,  223  Mo.  loc  dt  155, 
122  S.  W.  677,  that  since  the  proof  made  in 
that  case  showed  that  the  person  whose  tes- 
tinaany  was  in  Issue  as  to  its  competency, 
was  an  Inmate  of  an  asylum  for  the  insane, 
the  presumption  was  that  she  was  insane, 
and  therefore  incompetent  Taking  as  prem- 
ises our  statute  which  seems  to  have  been 
enacted  in  1855,  'and  the  presumption  which 
follows  an  incarceration  in  a  state  asylum 
for  the  insane,  can  an  inmate  of  such  asylum 
be  a  competent  witness?  The  question  Is 
a  serious  and  troublesome  one,  as  will  be 
shown  infra. 

In  the  early  days  of  the  common  law,  in- 
sanity of  the  proposed  witness  rendered  him 
absolutely  Incompetent  An  early  (1842)  edi- 
tion of  Oreenleaf  on  Evidence,  thus  states 
the  old  rule: 

"It  malces  no  difference  from  which  cause  tMs 
defect  of  nnderstanding  may  have  arisen;  nor 
whether  it  be  temporary  and  curable,  or  perma- 
nent; whether  the  party  be  hopelessly  an  idiot 
or  maniac,  or  only  occasionally  insane,  as  a 
hmatie:  or  be  intoxicated;  or  whether  the  de- 
fect arises  from  mere  immatnrity  of  intellect, 
as  in  the  case  of  children.  While  the  deficien- 
cy of  understanding  exists,  be  the  cause  of 
what  nature  soever,  the  person  is  not  admissible 
to  be  sworn  as  a  witness." 

This  rule  of  absolute  incompetency,  at 
common  law  prevailed  from  early  time  (Coke 
upon  Litt  246b;  Comyns'  Dig.  Testimony, 
A.  1;  Livingston  v.  Kiersted,  10  Johns.  IN. 
T.]  382)  down  to  a  day  comparatively  re- 
cent (Oreenleaf  on  Br.  supra).  The  trend 
of  all  the  latter  cases,  however,  and  the  uni- 
versal rule  at  common  law  now  is  that  the 
lunatic  may  be  sworn  and  may  testify  as  a 
witness,  provided,  upon  examination  by  the 
eonrt  (who  is  the  sole  judge  of  bis  compe- 
tency, subject  to  review  on  appeal  tot  an 
abase  of  discretion),  he  shows  that  he  un- 
derstands the  nature  -of  an  oath  and  ttat 
he  possesses  mental  capadty  suffldent  to 
observe  and  recollect  and  narrate  the 
ttalngi  be  saw  or  lieard.  Walker. v.  State, 
97  Ala.  86,  12  Sontli.  83;  McKlnstry  v.  Tus« 
ealoosa,  172  Ala.  344,  64  South;  629;  Worth- 
iBston  -T.  Ueoow,  M  Ala.  810,  11  Sooth.  72, 


17  L.  R.  A.  407;  Armotrong  T.  Timmoos,  3- 
Hur.  (Del.)  342;  Cannadyv.  Lynch,  27  Minn. 
435,  8  N.  W.  164;  State  v.  Crouch,  130  Iowa, 
478,  107  N.  W.  178;  Cmeeta  v.  Goldsmith,  1 
Ga.  App.  48,  67  S.  B.  983;  People  v.  EDright, 
256  ni.  221,  99  N.  E.  936,  Ann.  Cas.  1913E, 
318;  Holcomb  v.  Holcomb,  28  Conn.  177; 
B^^a  V.  Hill,  6  Cox  Cr.  259;  Cogan  v.  Co- 
gan,  202  Mass.  68,  88  N.  B.  662;  District  of 
Colombia  v.  Armea,  107  U.  S.  519,  2  Sup. 
Ct  840,  27  L.  Ed.  618;  State  v.  Hayward, 
62  Minn.  474,  .65  N.  W.  63;  40  Oyc.  2201; 
State  V.  Simes,  12  Idaho,  310,  86  Pac  914, 
9  Ann.  Cas.  1216;  Bowdle  v.  Railroad,  103 
Mich.  272,  61  N.  W.  529,  50  Am.  St  Rep. 
366;  Pittsburg,  etc.  Railroad  v.  Thompson, 
82  Fed.  720,  27  C.  0.  A.  333;  Barker  v.  Wash- 
bum,  200  N.  r.  280,  93  N.  B.  58,  34  L.  R. 
A.  (N.  S.)  159,  140  Am.  St  Rep.  640;  Cov- 
ington V.  O'Meara,  133  Ky.  762,  119  S.  W. 
187;  Coleman  y.  CommouwealtJi,  25  Grat 
(Va.)  865,  18  Am.  R^^  711;  Bvana  t.  Het- 
tick,  7  Wheat,  453,  6  L.  Bd.  406;  State  v. 
Cremeans,  62  W.  Ta.  134,  67  S.  B.  .405; 
Czareckl  v.  Railroad,  30  Wash.  288,  70  Pac. 
750;  Guthrie  v.  Shaffer,  7  Okl.  459,  64  Pac 
698;  Batterton  v.  State,  62  Tex.  Cr.  R.  381, 
107  S.  W.  826;  Singleton  v.  State,  57  Tex. 
Cr.  R.  560^  124  S.  W.  92;  Bums  v.  State. 
146  Wis.  373,  128  N.  W.  987,  140  Am.  St 
Rep.  1081;  State  v.  Brown,  2  Marv.  (Del.) 
380,  36  Atl.  458;  Kendall  v.  May,  10  Allen 
(Mass.)  59. 

Our  statute  upon  this  question,  which  we 
quote  above,  has  never  been  constraed  upon 
the  predse  point  now  before  us.  For  while 
as  stated  above^  It  was  said  in  State  v. 
Vaughn,  228  Mo.  loc  dt  155,  122  S.  W.  677, 
that  a  person  of  unsound  mind  who  is  com- 
mitted to  an  asylum  for  the  Insane  is  pre- 
sumed to  continue  Insane,  yet  it  is  not  rated 
in  the  Vaughn  Case  whether  such  presump- 
tion may  or  may  not  bp  rebutted  by  voir  dire 
examination  or  btherwlse.  In  State  v.  Whit- 
sett  232  Mo.  611,  134  8.  W.  556,  the  pre- 
cise point  here  presented  was  not  before  the 
court,  and  what  is  there  said  Is  not  dedsive 
and  only  remotely  analogous.  The  question 
is  therefore  one  of  first  impression  in  this 
state,  and  m\ist  be  resolved  upon  the  terms 
of  our  own  statute,  aided  persuasively  by 
the  rulings  on  slmUar  statutes  in  other- Ju- 
risdictions, for  as  we  bave  seen  the  com- 
mon-law rale  is  universally  in  favor  of  com- 
petency of  such  insane  witness  upon  a  prop- 
er and  suflldent  showing  on  his  ■  voir  dire 
examination. 

T7pon  prladple'and  on  first  blush,  it  would 
seem  that  under  our  'stbtnte  one  conned  in 
an  asylum  for -the  Insane  is  rendered  abso- 
lutely Incompetent  as  a  witness,  and  that 
the  presumption-  arising  Arom  the  fact  of 
sudi' incarceration  (State  v.  Vaughu,  supra) 
is  not  rebuttable  collaterally.  But  it  was 
pointed  out  by  OELmpfoell,  Ii.  O.  J.  Ui  lAe  case 
of  Reg.  T.  HiU,  2  Den.  A  P.  C.  C..254,  that 
such  a  rule  "would' be  extremely  inconveni- 
ent in  mo^r  cases  in  poMf  .of  ,«tthec  guilt  or 
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innocence;  It-  might  also  'cauae  settous  diffi- 
culties In  the  management  of  lunatic  asy- 
lums." 

[4]  It  has  also  been  strenuously  urged  that 
an  Incarcerated  or  adjudicated  lunatic  would 
be,  while  giving  bis  testimony,  freed  from  the 
restraining  fear  of  the  pains  and  penalties  of 
perjury;  that  being  confessedly  insane  and 
confined  as  such,  no  jury  would  convict  him 
of  perjury.  The  answer  would  seem  to  be 
that  the  witness  upon  bis  voir  dire  examina- 
tion must  as  one  test  of  competency  show 
his  mental  appreciation  of  the  criminality  of 
false  swearing;  It  must  appear  that  he 
knows  that  perjury  is  morally  wrong  and 
that  one  committing  it  is  liable  to  be  pun- 
liihed  by  the  criminal  law.  Moreover,  a  10 
year  old  child  is  prima  fade  competent  as  a 
witness  in  this  state  (State  v.  Anderson,  252 
Ma  83,  168  S.  W.  817);  children  under  10 
may  be  shown  to  be  admissibly  competent 
(section  6362,  R.  S.  1900) ;  yet  the  possibility 
of  a  conviction  by  a  Jury  for  perjury  is  pro- 
cedurally and  practically  as  remote  in  the 
case  of  such  child  witnesses  as  it  is  in  the 
case  of  an  Insane  person.  But  however  this 
may  be,  many  states  of  the  Union  have  stat- 
utes either  verbatim  as  ours,  or  similar  in 
substance  and  meaning  to  ours,  yet  without  a 
single  dissenting  voice  the  matter  of  compe- 
tency of  an  insane  person  to  testify  has,  all 
such  statutes  notwithstanding,  been  said 
to  rest  wholly  upon  a  proper  voir  dire  show- 
ing as  at  common  law.  In  Nebraska  the  ap- 
pllcatory  statute  (Rev.  St.  1913,  i  7893)  for- 
bid^  "persons  of  unsound  mind  at  the  time 
of  their  production"  from  testifying;  held, 
notwithstanding,  that  the  question  of  compe- 
tency is  one  for  "the  sound  legal  discretion 
of  the  trial  Judge,  leaving  to  the  Jury  to 
determine  the  credit  that  ought  to  be  given 
to  the  testimony."  State  v.  Meyers,  46  Neb. 
152,  64  N.  W.  697,  37  L.  R.  A.  424. 

The  Idaho  statute  (Rev.  Codes,  {  5957)  up- 
on this  point  reads: 

"The  following  persons  cannot  be  witnesses: 
Those  who  are  of  unsound  mind  at  the  time  of 
their  production  for  examination." 

Held,  that  such  statute  is  only  declaratory 
of  the  common-law  rule  and  competency  as  at 
common  law  appearing  to  the  satisfaction  of 
the  trial  court  upon  voir  dire  examliiatlon, 
the  Insane  witness  may  testify.  State  v. 
Slmes,  12  Idaho,  310,  85  Pac.  914,  0  Ann. 
Cas.  1216.  In  Minnesota  the  statute  (Glen. 
St.  Minn.  1013,  {  8375)  renders  incompetent 
as  witnesses  "all  who  are  of  unsound  mind 
when  produced  as  witnesses."  Held,  that  an 
insane  person  la  not  necessarily  incompe- 
tent; such  question  being  determinable  by 
the  trial  .court  <m  the  basis  of  the  witness' 
knowledge  of  right  and  wrong  and  his  power 
of  memory.  Oannady  t.  I^yncb,  27  Minn. 
435,  8  N.  W.  164;  State  v,  Hayward,  62  Minn. 
474,  6S  N.  W.  63.  Similar  are  the  statutes 
and  the  rule  in  Oklahoma  (Onthrle  v.  Shaf- 
fer, 7  OkL  460,  .fi4  Pac  008;  Adaqu  t.  State, 


5  OkL  Or.  847, 114  Pac.  847);  Ita  Ohio  (Pitts- 
burg, etc.,  Railroad  Go.  ▼.  Thompson,  82  Fed. 
720,  27  O.  O.  A.  333) ;  in  CSalifomia  (<31ements 
V.  McGinn,  4  Cal.  Unrep.  Cas.  163,  33  Pac. 
920);  In  Georgia  (Cuesta  t.  (Soldsmith,  1 
Ga.  App.  48,  57  S.  E.  03) ;  in  Montana  (SUte 
V.  Berberick,  38  Mont  423,  100  Pac.  209,  19 
Ann.  Cas.  1077; ;  In  Indiana  (Dlcksoa  t. 
Waldron,  136  Ind.  507,  34  N.  B.  606,  34 
N.  E.  1,  24  L.  R.  A.  483,  488,  41  Am.  St  Rep. 
440) ;  In  Texas  (itetterton  v.  State,  52  Tex. 
Cr.  R.  881,  107  &  W.  826).  Others  can  be 
found,  but  the  above  should  suffice.  In  no 
state  wherein  a  statute  like  ours  on  the  ques- 
tion of  competency  extsts  have  we  been  able 
to  find  a  contrary  ruling,  area  though  the 
words  of  the  statute  and  the  reason  of  the 
case  may  seem  on  but  a  casual  view  to  call 
for  a  different  rule.  Likewise,  the  text- 
books deduce  from  the  adjudged  cases  a  simi- 
lar unanimous  holding  upon  the  point  Un- 
derbill on  Crlm.  Evidence,  supra;  2  Elliott 
on  Ev.  supra;  1  Wigmore  on  Ev.  {  497;  30 
Am.  &  Eng.  Encyc.  Law,  supra;  40  C!yc. 
2201;  Rapalje  on  Witnesses,  4;  Chamber- 
layne's  Best  on  Ev.  132;  7  Encyc  of  Ev. 
479;  1  Greenleaf,  370;  2  Moore  on  Facts, 
936;  4  Jones  on  ts^v.  723.  Appositely,  says 
Wigmore,  "This  broad  and  rational  principle 
that  the  derangement,  in  order  to  disqualify, 
must  be  such  as  substantially  negatives  trust- 
worthiness upon  the  subject  of  the  testi- 
mony, is  now  practicallj-  everywhere  accept- 
ed."   1  Wigmore  on  Ev.  402. . 

[6-B]  From  the  ruled  cases  we  may  deduce 
the  rules:  (a)  That  a  person  of  unsound 
mind  is  competent  as  a  witness,  if  (1)  upon 
examination  he  be  found  to  be  of  sufficient 
mental  capaelty  to  understand  the  nature  of 
an  oath — that  is,  to  know  it  is  both  a  moral 
and  a  legal  wrong  to  swear  falsely,  and  that 
false  swearing  Is  a  punishable  crime  in  law, 
and  (2)  if  he  be  possessed  of  sufficient  mind 
and  memory  to  observe,  recollect  and  nar- 
rate the  things  he  saw  or  heard;  (b)  that 
lavrful  confinement  in  an  asylum  for  the  in- 
sane, or  an  adjudication  as  an  Insane .  per- 
son, creates  a  prima  fade  presumption  of  ab- 
solute Incompetency  as  a  witness;  but°(c) 
such  presumption  Is  rebuttable  by  the  voir 
dire  examination  of  the  witness  alone,  or 
when  aided  by  extrinsic  evidence;  and  (d) 
the  burden  of  rebutting  the  presumption  of 
incomi)etency  in  case  of  confinement  in  an 
asylum  or  adjudication  as  an  insane  i>erson 
is  on  him  who  offers  the  witness;  but  (e> 
that  absent  such  confinement  or  adjudication 
as  an  Insane  person,  the  burden  of  showing 
incompetency  on  account  of  unsoundness  of 
mind'is  on  him  who  objects  on  that  ground, 

[9]  There  is  nothing  In  the  examination 
of  witness  Hoffman  as  to  his  competency 
which  suggests  incapadty.  We  note  that  he 
answered,  "A  person  can  make,  himself  a 
meineid  by  speaking  falsely."  We  ajra  told 
that  "meineid"  is  the  German  for  "perjarj-t" 
and  the  dictionary  of  that  laegnage  supporU 
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Dttr  Infonnadt. '  The  witness  wag  cbmp^led 
to  use  two  langnages  to  express  his  thought, 
but  hla  understanding  of  the  nature  of  an 
oath  was  good  enough. 

[1I-12]  IV.  Fault  U  found  with  the  fourth 
Instruction.  The  word  "unlawfully"  and 
the  words  "in  tlie  manner  set  out  in  the  in- 
formation" In  that  Instruction  were  unnecea- 
saty,  superfluous,  and  harmless.  That  In- 
struction, without  those  words,  told  the  Jury, 
in  substance,  that  defendants  had  the  right 
to  use  all  reasonable  force  necessary  to  con- 
trol Wallace,  and  that  If  the  Jury  should 
find  that  they  did  unnecessarily  strike,  beat, 
and  Injure  Wallace  with  their  feet  and  fists, 
and  that  Wallace  died  therefrom,  they  should 
find  them  guilty  of  manslaughter  In  the 
fourth  degree.  Thus  stripped  of  its  unneces- 
sary and  harmless  words,  that  Instruction  Is 
similar  to  one  approved  In  State  v.  Mont- 
gomery, 230  Mo.  loc.  dt  e«8,  132  S.  W.  232, 
where  an  officer  was  charged  with  murder 
and  wliere  the  evidence  t«ided  to  show  that 
he  used  unnecessary  force  In  resisting  an  ef- 
fort to  rescue  a  prisoner  in  his  charge.  It 
Is  true  that  where  the  instruction  refers  the 
Jnry  to  the  Information  for  matters  which 
are  not  in  the  instruction  and  which  are 
necessary  for  their  consideration,  such  in- 
struction is  erroneous.  But  in  this  case  the 
reference  to  the  Information  performed  no 
such  function  and  was  harmless.  Appellants 
say  tiiat  the  Instruction  Is  faulty  In  not  tell- 
ing the  Jury  that  defendants  were  not  requir- 
ed to  nicely  gauge  the  amount  of  force  nec- 
essary to  subdue  the  patient,  and  that  they 
had  the  right  to  use  such  force  as  reasonably 
seemed  to  them  necessary  for  that  purpose. 
The  Instruction  Is  correct  as  far  as  it  goes. 
The  omission  complained  of  is  one  of  nondl- 
rectlon;  not  of  misdirection.  The  appellants 
asked  for  no  Instruction  covering  that  i>olnt, 
and  have  not  properly  brought  it  before  the 
coarL 

[II]  Appellants  say  that  the  evidence  is 
not  sufficient  to  support  the  conviction.  We 
cannot  agree  to  that  proposition. 

The  Judgments  against  the  defendants  re- 
spectively are  affirmed. 

WIIXIAMS,  C^  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROT,  C,  Is  adopted  as  the  opinion  of  the 
conrt.    All  concur. 


SPRINGER  V.  BRADLEY  et  al.    (No.  17328.) 
(Sapreaie  Conrt  of  Missouri,  Division  No.  1. 

July  3,  1916.) 
1.  M<>itTOAOBS      «=»307  —  Satisfaction  — 

AOBKElCBRTa— COMSTBUCTION. 

Where  the  creditors  of  the  owner  of  land 
permitted  conveyance  thereof  to  one  of  them  on 
nis  filing  a  declaration  of  trust,  conditioned  that 
he  bold. record  title  and  receivo  rents  and  prof- 
its to  pay  off  an  indebtedness  evidenced  by  note 


and  m(»tgage  given-  to  erect  a  building  on  the 
premises  and  on  which  he  was  personally  lia- 
ble, the  debt  was  not  discharged  by  payment 
of  sacb  note  and  mortgage  when  another  note 
oud  mortgage  were  then  given  for  part  of  the 
original  indebtedness;  it  being  immaterial  to 
whom  the  debt  ran  if  it  still  existed  against  the 
property,  the  power  to  remortgage  being  clearly 
unplied. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  K  864,  897;  Dec.  Dig.  «=»307.f 

2.  Pabtition     €=922— Rioht    to     Rbmedt— 

aoreeuents. 
In  such  case,  the  successors  of  such  cred- 
itors could  not  have  partition  after  such  pay- 
ment and  remortgaging  of  the  property,  the 
trust  declaration  constituting  an  agreement  not 
to  partition  until  the  Indebtedness  was  paid, 
especially  in  view  of  a  subsequent  agreement 
between  successors  of  one  creditor,  of  whom  the 
petitioner  was  one,  authorizing  issuance  of 
certificates  of  trust  m  lieu  of  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  U  73.  74;  Dec.  Dig.  <S=>22.] 

St.  Pabtitiok  «n»12(4)  —  PsoFEKnr  Sttbjiect 

TO  TbUST; 

Rev.  St  1909,  I  2509,  as  to  partition  of  es- 
tates, does  not  reqnir*  tbe  conrt  to  order  parti- 
tion if  it  wonld  defeat  the  ends  of  a  declared 
trust  which  amounts  to  an  agreement  to  keep 
tbe  estate  intact  until  a  fotnre  time,  as  where 
the  trust  was  to  contione  until  a  certain  mort- 
gage indebtedness  was  discharged. 

[Kd.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  §i  43,  50 ;  Dec  Dig.  <8s=»12(4).] 

4.  PARxmoK    «=>22— Waivbb    or    Riohts— 

AOBEKMKNT— VaLIDITT. 

Parties  in  interest  have  the  right  to,  and 
can  by  valid  agreements,  postpone  their  rights 
under  Rev.  SL  1909,  S  2550,  as  to  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  fi  73,  74;  Dee.  Dig.  «=922.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  O.  A.  Lucas,  Judge. 

Partition  by  Mary  A.  Morgan  Springer 
against  Joseph  H.  Bradley  and  others,  From 
a  Judgment  refusing  partition,  plaintiff  ap- 
peals.   Affirmed, 

WUllam  H.  Slack,  of  Chicago,  IlL,  and  J;  C. 
Petherbrldge,  of  Kansas  City,  for  appellant. 
Scarrltt,  Scarritt,  Jones  &  Miller,  of  Kansas 
City,  for  respondents. 

GBAVBS,  P.  J.  This  is  a  suit  In  partition 
in  which  the  petition  sets  out  fully  Just  how 
the  parties  claim  to  have  derived  tbelr  title 
to  the  property  Involved.  The  property  in- 
volved are  some  lota  In  Kansas  City,  Mo., 
upon  which  there  is  a  large  brick  building 
used  as  a  wholesale  store.  It  was  formerly 
owned  by  tbe  David  Bradley  Manufacturing 
Company,  a  corporation.  This  corporation, 
being  Indebted  to  Joseph  H.  Bradley,  Byron 
C.  Bradl^,  and  Mary  Ella  Morgan,  deeded 
the  property  by  warranty  to  Joseph  H.  Brad- 
ley. Tbe  character  of  the  arrangement  be- 
tween tbe  parties  as  to  the  title,  although 
apimrently  absolute  in  form,  is  best  shown 
by  a  declaration  of  trust  executed  by  Joseph 
H.  Bradley.   This  declaration  of  trust. reads: 

"I,  Joseph  H.  Bradley,  holding  legal  title  to 
the  lots,  pieces,  or  parcelft  of  land  situated  in 
the  city  of  Kansas  City,  county  of  Jacksop,  and 


^ssFor  otbar  cmm  ms  aam«  topio  and  KBT-NUMBBB  ta  all  K«y-Nuiiib*r*d:Dls«aU  sad  ladaxas 


Digitized  by 


Google 


176 


188  SCfUTHWBSXERN  BBPOBTE& 


QSo. 


state  of  &nB«onri,  and  known  and  described  as 
follows,  to  wit:  Lots  twenty-nine  (29),  thirty 
(80),  thirty-one  (31),  and  thirto-two  (32),  in 
Mock  forty-four  (|4),  in  Turner  &  Go.'t  addition 
to  the  eibr  of  Kansas  Oity,  and  which  said 
Noperty  has  been  conveyed  to  me  by  the 
pavid  Bradley  Manufacturing  Company,  do 
admit,  make  known,  and  declare  that  I  hold 
said  legal  title  in  trust  for  each  of  the  follow- 
ing named  persons,  their  heirs,  and  assigns,  to 
the  amounts  set  opposite  their  respective  names: 
Joseph  H.  Bradley,  the  subscriber,  ^oos/soon: 
Byron  C.  Bradley,  »^"/sooo;  Mary  Ella 
Morgan,  »*ii/8ooo— the  lands  having  been  pur- 
chased on  the  joint  account  of  the  said  parties. 
Said  land  is  held  by  me  subject  to  a  morfgage 
of  forty  thousand  ($40,000)  dollars,  for  which 
I  have  given  the  notes  of  myself  and  David 
Bradley,  and  it  is  understood  and  agreed  that  I 
shall  hold  said  real  estate  as  trustee  until  the 
payment  of  -the  said  mortgage  indebtedness,  and 
so  long  as  I  shall  be  individually  liable  for  any 
indebtedness  of  the  David  Bradley  Manufac- 
turing Oompany. 

"And  I  agree,  as  trustee,  to  care  for  said 
property  and  rent  the  same  to  the  best  possible 
advantage,  or,  with  the  consent  of  the  other 
parties  hez«to,  to  dispose  of  said  property  on 
such  terms  as  may  be  agreed  upon  by  them, 
and  to  apply  and  appropriate  the  rentals  and 
proceeds  of  and  from  said  property,  first  to  the 
payment  of  the-  taxest.  insurance,  and  repairs 
and  nuuntenance  of  said  property ;  and,  second, 
to  the  payment  of  the  said  indebtedness  so  far 
as  the  same  may  go,  without  charge  for  my 
services,  so  long  as  I  shall  remain  employed  by 
the  David  Bradley  Manufacturing  Company. 

"And  for  the  purpose  of  carrying  out  and  con- 
tinuing the  said  trust,  I  hereby  further  agree 
that  during  the  continuance  of  my  trust  I  will 
make  and  deliver  to  the  said  Byron  C  Bradley 
and  Mary  Ella  Morgan,  and  to  each  of  them,  a 
fall  and  complete  record  and  statement  of  ac- 
counts and  doings  in  and  about  the  conduct  of 
said  property  and  the  said  trust,  including 
therein  a  statement  of  all  leases  to  tenants  of 
said  property,  or  any  portion  thereof;  the 
names  of  all  tenants ; '  the  parts  or  portions 
occupied  by  them  respectively;  the  term  for 
which  said  property,  or  any  portion  thereof,  is 
leased  or  rented,  and  the  rental  thereof,  togeth- 
er with  an  accurate  account  of  all  moneys  re- 
ceived by  me  as  such  trustee  from  any  and  all 
sources,  and  for  the  expenditure  and  payment  of 
any  and  all  moneys  for  taxes,  insurance,  re- 
patra,  or  other  purposes,  and  of  any  and  all 
payment  for  prlndpal  or  interest  upon  the 
mortgage  and  other  indebtedness  above  men- 
tioned, whenever  requested  in  writing  so  to  do. 

"And  I  further  agree  that  when  the  said 
indebtedness  to  said  Billings  shall  be  settled, 
or  I  shall  cease  to  become  individually  liable 
for  indebtedness  owing  by  the  David  Bradley 
Manufacturing  Company,  to  convey  the  said 
property  to  the  said  parties  in  accordance  with 
their  interests  therein  under  this  declaration  of 
trust 

"In  witness  whereof,  I  have '  hereunto  »et  my 
hand  and  seal,  and  the  other  parties  interested 
in  said  property  have  hereunto  set  their  bonds 
and  seals  in  attestation  of  their  consent  to  the 
provisions  in  this  declaration  of  trust. 

"Signed,  sealed,  and  dated  the  5th  day  of 
AprU,  A.  D.  1809." 

Shortly  thereafter  Mary  Ella  Morgan  died, 
and  her  heirs  determined  their  interest  in 
her  estate  by  the  following  agreement: 

"This  agreement,  made  this  26th  day  of  July, 
A-  D.  1900,  between  George  C.  Morgan,  Sr., 
party  of  the  first  part;  Sate  B.  Allen,  party 
of  the  second  part;  George  C.  Morgan,  Jr., 
party  of  the  third  part ;  Marian  S.  Pierce,  par- 
ty of  the  fourth  part;  Margarina  C.  Morgan, 
party  of  the  fifth  part ;  David  B.  Morgan,  party 


of  the  sixth  part,  and  Mary  A.  Ifoicaa,  party 
of  the  seventh  part,  witnesseth: 

"That  whereas,  the  above-named  parties  art 
the  husband  and  the  children  of  Mary  ESIa  Mor- 
gan, deceased;  and  whereas,  the  said  parties 
have  come  to  an  agreement  among  themselves 
that  the  property  of  the  said  Mary  K.lla  Morgan, 
deceased,  shall  and  may  be  divided  equally  be- 
tween all  of  the  parties  hereto; 

"Now,  therefore,  this  agreement  wttneinth 
that  we  and  each  of  ns  do  hereby  agree  that 
all  of  the  property  of  the  said  Mary  Ella  Mor- 
gan, deceased,  shall  be  divided  equally  among 
all  of  the  parties  hereto — one-seventh  to  eadi; 
and  we  hereby  agree  that  we  will  each  of  as  re- 
ceive the  said  one-seventh  of  the  said  property, 
real  and  personal,  in  full  satistaction  of  every 
and  all  claim  that  we  may  have  against  the  es- 
tate of  said  Mary  £aia  Morgan,  deceased,  and  in 
full  satisfaction  of  all  claims  that  we  may  have 
against  each  other  on  account  thereof.  Provid- 
ed, however,  and  it  is  hereby  further  agreed, 
that  the  bouse  and  premises  hereby  known  as 
No.  389  West  Adams  street,  Chicago,  is  to  be- 
come and  be  the  property  of  George  G.  Morgan, 
Sr.,  jparty  of  the  first  part  hereto,  in  addition 
to  his  one-seventh  share  of  the  remainder  of 
said  property. 

"It  is  further  hereby  mutnally  covenanted 
and  agreed  that  whereas  certain  real  estate 
which  belonged  to  the  said  Mary  Ella  Morgan, 
deceased,  is  held  in  trust  by  Joseph  H.  Bradley 
for  the  parties  hereto,  and  we  hereby  author- 
ize him  to  issue  certificatea  of  trust  for  the 
said  property,  one-seventh  to  each,  and  hereby 
agree  that  upon  his  so  doing  the  siime  will  be 
a  satisfaction  of  the  interest  of  the  said  es- 
tate of  tiary  BUa  Morgan  in  said  property. 

"Witness  the  hands  and  seals  of  the  parties 
hereto,  the  day  and  year  first  above  written." 

This  agreement  is  signed  by  the  plaintiff 
herein  as  Maiy  A.  Morgan.  The  said  Joseph 
H.  Bradley  after  the  death  of  Mrs.  Marry 
Ella  Morgan,  and  after  the  agreement  of  her 
heirs,  as  aforesaid,  and  on  July  25,  1900,  ex- 
ecuted a  new  declaration  of  trust,  worded 
practically  the  same  as  the  first  one  set  out 
herein,  but  in  which  he  declared  the  interest 
of  the  parties  in  the  trust  estate  to  be  as  fol- 
lows: 

"I,  Joseph  H.  Bradley,  holding  l^ial  title  to 
the  lota,  pieces,  and  parcels  of  land  situated  in 
the  city  of  Kansas  City,  county  of  Jackson,  and 
state  of  Missouri,  and  known  and  described  as 
f<dlows,  to  wit,  •  *  •  and  which  said  prop- 
erty has  been  conveyed  to  me  by  the  David 
Bradley  Manufacturing  Company,  do  admit, 
make  known,  and  declare  that  I  hold  said  legal 
title  in  trust,  for  each  of  the  following  named 
persons,  their  heirs  and  assigns,  to  the  amount 
set  opposite  their  respective  names:  Joseph  H. 
Bradley,  the  subscriber,  *«»*/80oo ;  Byron  C. 
Bradley,  •"""/aooo;  Byron  H.  Bradley, 
'"/sooo;  George  O.  Morgan,  Sr.,  ^'iVseooo; 
Sate  K.  Allen,  2*i>/i«o»o;  George  C.  Morgan, 
Jr.,  »'i»/5«ooo  ;  Marian  S.  Pierce,  »sii/r«ooo: 
Margarina  C.  Morgan,  mVxooo!  David  B. 
Morgan,  "I'/aeooo;  Mary  A.  Morgan, 
^'^^/seooo — the  lands  having  been  purchased  on 
the  joint  account  of  the  said  parties." 

The  petition  further  averred  that  the  in- 
debtedness was  erroneously  stated  as  $40,- 
000,  when  in  fact  it  was  $37,600,  and  this 
seems  to  be  borne  ont  by  the  proot  This 
debt  of  $37,500,  for  which  Joseph  H.  Bradley 
was  personally  liable,  was  secured  by  deed 
of  trust  on  the  property  given  to  CJomelius 
K.  G.  Billings,  who  held  the  note,  tater 
Billings  died,  and  Joseph  H.  Bradley,  being 
asked  by  Us  estate  to  can  for  tbla  note,  di4 
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eo  by  giTiog  a  new  mortgage  on  the  premises 
to  John  G.  Groves,  as  trustee  for  Frank  S. 
OroTea,  for  the  sum  of  $87,600  and  accruing 
Interest  and  costs.  With  the  proceeds  of  this 
loan,  the  old  loan  was  paid  to  the  BlUlngs  es- 
tate and  the  old  mortgage  or  deed  of  trust  re- 
leased. This  second  deed  of  trust  was  made 
May  10,  1904,  and  ran  for  7  years.  The  rec^ 
ord  then  shows: 

"It  is  agreed  that  if  the  defendant,  Frank 
S.  Groves  was  on  the  stand  he  would  testify 
that  the  loan  which  holds  on  the  property  in 
question  on  November  10,  1011,  would  amount 
to  f  26,000  as  ptiacipal,  bearing  5  per  cent,  in- 
terest, and  that  the  interest  from  November  10, 
1911,  to  the  18th  day  of  January,  1912,  is 
$239.58.  That  oa  the  10th  day  of  November. 
1911,  the  trustee,  Joseph  H.  Bradley,  renewed 
the  loan  with  him  as  follows:  $3,000  payable 
November  10,  1913;  $1,500  payable  November 
10.  1914 :  $1,500  payable  November  10,  1915 ; 
and  $19,000  payable  November  10,  1916." 

Jos^h  H.  Bradley  has  the  property  rented 
to  Bradley,  Alderson  &  Co.  at  the  sum  of 
$4,800  per  year  or  $400  per  month.  The 
lessee  was  bound  to  keep  up  repairs  and  pay 
taxes  and  insurance  in  addition  to  cash 
amount  aforesaid.  On  the  trial  nisi  the  court 
refused  partition,  and  from  such  judgment 
the  plaintiff  has  appealed. 

[1]  I.  The  petition  proceeds  upon  the  the- 
ory that,  when  the  deed  of  trust  to  Billings 
was  released,  the  trust  declaration  was  at 
an  eoA.  The  petition  avers  the  discharge  of 
this  debt  to  Billings;  the  language  of  the  pe- 
tition being: 

"Plaintiff  further  states  that  all  the  notes, 
claims,  and  liabilities  mentioned  in  said  trust 
agreements  on  which  the  said  Joseph  H.  Brad- 
ley was  liable  to  or  for  the  David  Bradler 
Manufacturing  Company,  or  to  the  said  Bill- 
ings, have  been  paid,  and  the  said  Joseph  B. 
Bradley  is  no  longer  liable  thereon  to  said  par- 
ties." 

In  the  evidence  it  is  shown  that  Joseph  B. 
Bradley  is  no  longer  liable  for  any  debts  for 
the  David  Bradley  Manufacturing  Company, 
hut  it  Is  shown  that  $25,000  of  the  original 
BiUings  debt  had  not  been  discharged  at  the 
Institution  of  this  suit  It  would  seem  that 
plaintiff  insists,  because  the  original  note 
to  Billings  was  marked  paid,  when  the  new 
loan  from  Groves  was  made,  that  this  act 
took  that  matter  out  of  the  trust  declaration 
or  agreement  This  is  not  the  reasonable 
construction  of  this  agreement.  The  agree- 
ment Is  not  so  narrow  as  to  preclude  the 
idea  of  Mr.  Bradley's  right  to  renew  this 
loan  with  other  parties,  and  especially  so 
when  he  could  get  a  reduced  interest  rate,  as 
he  did  in  this  instance.  The  trust  agreement 
contemplated  the  discharge  of  a  debt  upon 
which  he  was  liable,  and  this  debt  was  not 
discharged  by  simply  changing  the  name  of 
the  payee.  The  very  fact  that  the  title  of  the 
property  was  placed  in  the  name  of  Bradley 
shows  that  the  parties  contemplated  that  he 
might  have  to  use  such  title  in  handling  the 
debt  against  the  property.  A  fact,  not  hereto- 
fore stated,  should  be  mentioned  here.  This 
$37,600  debt  was  Incurred  for  the  purpose 
188  S.W.-12 


of  putting  up  the  building  now  on  said  prop- 
erty. This  money  all  went  into  that  build- 
ing, and  was  at  least  partially  obtained  on 
the  personal  credit  of  Mr.  Joseph  H.  Bradl^. 
The  money  in  fact  came  from  a  bank  of 
which  Mr.  Billings  was  president,  but  for 
some  reason  the  debt  was  carried  by  Mr. 
Billings  personally.  When  the  note  to  Bil- 
Ungs  was  taken  up  by  money  obtained  by 
making  a  new  loan  with  Groves,  for  that 
single  purpose,  the  facts  will  not  authorize 
a  court  to  say  that  the  obligation  has  been 
discharged  in  so  far  as  it  affects  Joseph  B. 
Bradley,  who  signed  the  latter  note  and  ex- 
ecuted the  new  deed  of  trust.  It  is  true  that 
in  one  place  at  the  latter  end  of  the  declara- 
tion of  trust  the  matter  is  mentioned  as  the 
"said  indebtedness  to  said  Billings,"  but  the 
substantial  clause  of  the  txust  agreement, 
which  fixes  the  very  terms  of  the  trust,  uses 
this  language: 

"Said  land  is  hdd  by  me  subject  to  a  mort- 
gage of  forty  thousand  ($40,000)  dollars,  for 
which  I  have  given  the  notes  of  myself  anil 
David  Bradley,  and  it  is  understood  and  agreed 
that  I  shall  hold  said  real  estate  as  trustee 
until  the  payment  of  the  said  mortgage  indehted- 
nesg,  and  so  long  as  I  shall  be  individually  lia- 
ble for  any  inclobtedncss  of  the  David  Bradley 
Manufacturing  Company." 

The  Italics  are  ours.  Note  the  language 
"until  the  payment  of  the  said  mortgage  in- 
debtedness." When  we  consider  that  the 
deed  was  made  direct  to  Bradley,  with  the 
understanding  that  he  was  to  hold  the  fee- 
simple  paper  tlHe,  until  this  mortgage  debt 
was  paid,  it  cannot  be  said  that  the  making 
of  the  new  loan  as  It  was  made  oi)erated  as 
payment  of  this  debt.  The  only  method  of 
payment  and  discharge  as  contemplated  by 
the  trust  agreement  (and  the  mother  of 
plaintiff,  through  whom  she  claims,  signed 
the  same)  was  Ijy  the  application  of  the  rents 
after  "the  payment  of  the  taxes,  insurance, 
and  repairs  and  maintenance  of  said  prop- 
erty." It  is  true  that  there  is  no  express 
power  given  to  take  up  one  mortgage  by  giv- 
ing another,  but  there  Is  no  court  which 
would  not  hold  that,  when  the  deed  and  dec- 
laration of  trust  are  read  together,  the  pow- 
er to  remortgage  is  clearly  implied.  We 
therefore  hold  that  there  has  been  no  full 
discharge  of  the  original  mortgage  debt  with- 
in the  meaning  of  the  dedaration  of  trust. 

[2]  II.  Under  the  facts  and  the  foregoing 
ruling,  was  the  court  right  in  denying  par- 
tition? This  trust  agreement  clearly  con- 
templated (1)  that  Bradley  should  hold  this 
property  as  security  against  any  debts  of 
David  Bradley  Manufacturing  Company  for 
which  he  might  be  liable;  (2)  that  he  should 
hold  such  property  "until  the  notes  of  my- 
self (Joseph  B.  Bradley)  and  David  Brad- 
ley" are  paid;  and  (3)  that  the  only  method 
of  payment  was  from  the  rents  to  be  secured 
by  Bradley  as  manager  of  the  property.  Un- 
der these  conditions,  the  deed  absolute  to 
Bradley  is  something  more  than  a  mortgage, 
OS  is  contended  by  the  plaintiff.    The  dec- 
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laration  of  trust  characterizes  that  Instm- 
ment  and  makes  It  more  than  a  mere  instru- 
ment to  secure  debts.  It  does  secure  debts, 
it  is  true,  but  in  addition  thereto  can  be 
gathered  the  intent  and  purpose  that  this 
property  should  be  kept  together,  until  such 
time  as  the  rents  and  profits  would  discharge 
the  debts.  Throughout  the  declaration  of 
trust  runs  this  idea,  and  plaintiff's  predeces- 
sor in  title  signed  and  was  a  party  thereto. 
It  rises  to  the  dignity  of  an  agreement,  not 
to  partition,  until  the  indebtedness  against 
the  property  is  discharged  by  the  rents  and 
profits  accumulating  therefrom.  To  parti- 
tion the  property  would  be  in  violation  of 
the  trust  agreement  Under  the  trust  agree- 
ment (not  stated  in  exact  words,  it  is  true, 
but  from  all  reasonable  deductions  to  be 
made  therefrom),  this  property  was  to  be 
held  by  Bradley  until  the  rents  and  profits 
would  discharge  the  mortgage  indebtedness. 
This  for  the  reason  that  no  method  of  pay- 
ment is  provided,  save  and  except  the  rents. 
The  plaintiff  understood  that  the  deed  and 
declaration  of  trust  was  more  than  a  mere 
mortgage.  She  signed  the  agreement  of  par- 
tition in  her  mother's  estate,  and  in  that 
agreement  we  find  this  language: 

"It  is  further  hereby  mutually  covenanted 
and  agreed  that  whereas  certain  real  estate 
which  belonged  to  the  said  Mary  'Ella.  Morgan, 
deceased,  is  held  in  tnut  by  J»seph  H.  Bradley 
for  the  parties  hereto  and  ice  herehu  authorise 
him  to  i»/iuo  certificatet  of  trust  for  the  said 
property,  one-seventh  to  each,  and  hereby  agree 
that  upon  his  so  doing  the  same  will  be  a  sat- 
isfaction of  the  interest  of  the  said  estate  of 
Mary  EUa  Morgan  in  said  property." 

Again  the  Italics  are  ours.  It  is  clear  rec- 
ognition of  a  trust  estate.  No  idea  Is  here 
conveyed  that  these  heirs  of  Mary  Ella  Mor- 
gan thought  that  this  deed  and  declaration 
of  trust  only  made  a  mortgage.  The  proof 
before  us  does  not  show  this  trust  to  be  at 
an  end.  There  are  now  minors  interested  In 
this  trust  estate.  The  court  nisi  was  there- 
by required  to  proceed  with  due  caution, 
having  in  full  view  the  interests  of  such  mi- 
nors.   In  30  Cyc.  185,  the  rule  is  stated  thus: 

"It  may  be  stated  as  a  general  rule  that  when- 
ever an  estate  is  subject  to  a  valid  trust,  the 
purpose  of  which  woviid  be  defeated  by  its  par- 
tition, then  all  applications  for  the  partition 
of  the  trust  property  must  bo  denied.  There 
may,  although  there  is  no  direction  for  the  sale 
of  property,  be  a  valid  prohibition  of  its  parti- 
tion, eitber  express  or  implied,  in  a  will  or 
other  instrument  creating  the  cotenancy,  al- 
though no  trust  is  created.  Where,  however, 
a  trust  is  created,  by  the  terms  of  which  the 
division  of  the  property  is  postponed  to  some 
future  date,  or  where,  although  there  is  no  ex- 
press direction  for  such  postponement,  the  ob- 
jects of  the  trust  must  be  made  impossible  or 
difficult  of  accomplishment  by  a  partition,  such 
partition  if  applied  for  mnst  be  denied." 

And  the  same  authority  at  page  187  says: 
"We  incline  to  the  opinion  that  an  agreement 
never  to  partition  lands  may  be  denied  effect  as 
unreasonable.  There  is  not,  however,  any  doubt 
that  cotenants  may  agree  to  postpone  partition, 
or  to  hold  the  property  without  partition  for 
some  reasonable  purpose,  or  until  it  can  be  sold 
to  advantage,  and  that  a  party  joining  in  sQCh 


agreement  and  his  successors  In  interest  with 
notice  .  thereof  will  be  denied  partition.  The 
agreement  may  be  impUcd  as  well  as  express, 
and  is  impUed  when  the  purpose  for  which  the 
property  was  acquired  must  he  defeated  by  its 
partition." 

The  agreement  not  to  partition  is  clearly 
implied  in  the  trust  declaration,  which  was 
signed  by  tflaintlff's  ancestor.  It  is  clear 
that  the  purpose  was.  .to  keep  this  property 
together  until  the  rents  would  discharge  the 
debt,  and  leave  the  unincumbered  estate  for 
division.  Not  only  so,  but  the  trustee  was 
to  then  convey  the  legal  title  to  the  parties, 
making  them  thereby  holders  of  the  legal  ti- 
tle. 

[3]  Nor  can  it  be  said  that  onr  partition 
statute  (B.  S.  1909,  |  25S9)  makes  it  obliga- 
tory upon  a  court  to  grant  partition  in  a 
case  of  this  character.  If  partition  would 
defeat  the  ends  of  the  trust,  or  if  the  trust 
agreement  amounts,  as  we  hold,  to  an  agree- 
ment to  keep  the  estate  intact  until  some  fu- 
ture time,  this  statute  would  not  make  it  ob- 
ligatory upon  the  court  to  grant  partition. 
Avery  v.  Payne,  12  Mich.  540;  HUl  v.  Reno, 
112  ni,  154,  54  Am.  Rep.  222 ;  Eberts  v.  Fisb- 
er,  54  Mich.  294,  20  N.  W.  80. 

[4]  The  parties  have  the  right  to  and  can 
postpone  their  rights,  under  the  statute,  by 
valid  agreements.  Thus,  in  Eberts  v.  Fl^er, 
supra,  it  is  said: 

"As  a  general  rule  it  is  a  matter  of  right  for 
a  tenant  in  common  of  lands  to  have  partition. 
But  this  rule  is  not  of  universal  application.  A 
party  may  enter  into  such  agreement  with  his 
cotenant  as  to  estop  him  from  enforcing  the 
right  of  partition.  This  principle  was  recog- 
nized and  applied  in  Avery  v.  Payne,  12  Mich. 
540 ;  and  when  in  this  case,  instead  of  terminat- 
ing the  lease  at  the  end  of  20  years,  the  pom- 
plainants  and  defendants,  by  mutual  consent, 
obtained  an  appraisal  of  the  premises,  it  was  in 
effect  an  agreement  that  the  premises  should 
be  held  by  the  lessees  lO  years  longer  under  the 
terms  of  the  lease ;  and  in  view  of  the  relation 
of  the  parties  to  the  fee  and  reversion,  it  was 
as  plainly  implied  that  such  relations  should 
not  be  interfered  with  by  partition,  without 
mutual  consent,  so  long  as  the  terms  of  the 
lease  were  kept  and  performed  by  the  lessees. 
Counsel  for  complainant  admits  that,  unless  the 
lease  has  been  terminated  by  breach  of  the  con- 
ditions thereof,  a  partition  is  neither  durable 
nor  asked  for.  Both  parties  concede  that  a  par- 
tition cannot  be  made  without  sale,  and  that  a 
sale  subject  to  the  lease  would  sacrifice  the 
rights  of  the  parties." 

We  shall  not  go  further  Into  the  case  law. 
To  order  partition  of  this  property  at  this 
time  would  do  violence  to  a  valid  subsisting 
trust  agreement,  by  which  agreement  plain- 
tiff is  precluded  from  seeking  partition,  even 
though  her  title  is  such  as  would  otherwise 
give  her  the  right  under  the  statute.  There 
may  have  been  many  valid  reasons  for  the 
original  parties  to  this  trust  agreement  de- 
siring this  property  to  be  kept  intact  in  the 
name  of  one  of  them,  until  the  rents  would 
discharge  the  debts.  They  may  have  thought 
property  wotfld  advance  arid  their  heirs 
would  be  benefited  by  such  Agreement.  But 
we  need  not  discuss  their  reasons.  It  is  suf- 
ficient to  say  that  the  trust  agreement  is 
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suffldent  to  tbwart  'partitioo  at  this  time. 
The  Jadgmeat  nisi  is  correct  and  is  affirmed. 

BLAIB,  J«  coacon.  BOND,  3^  concars  in 
paiasraph  1  and  In  result  WOODSON,  J., 
absent. 


MEOOAMEC  SPRINO  PARK  CO.  ▼.  GIBSON. 

(No.  17947.) 

(SnpNme  Court  of  Miasoari,  Divisiaii  Na  2. 
JtOy  5,  1916.) 

1.  CORPOBATIOKS  «S»28(2)— COBFOBATION  DE 

Faoio. 
Where  parties  attempted  to  organize  an  iron 
company,  there  being  a  statute  permitting  it 
to  be  organized,  by  uaer  of  the  powers  it  os- 
Bumed,  and  by  its  taking  part  of  the  necessary 
steps  to  organize  as  a  corporation,  the  body  be- 
came such  de  facto  as  to  all  persons  attempting 
to  attack  it  collaterally,  and  against  such  per- 
sons entitled  to  all  the  rights,  privileges,  and 
liabilities  of  a  corporation  de  jure,  though  it 
never  became  such  for  lack  of  a  charter  issued 
by  the  secretary  of  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  TO;    Dec.  Dig.  «=>28(2).] 

2.  COBPOBATIONS   «=S>ei7(2)  —  EXPIBATXON    BT 

Statutory  LnrrrATioN— Suit  Aoaikst  Com- 

PAWT. 

A  corporation  de  facto,  organization  of 
which  had  been  attempted  under  Gen.  St.  1865, 
c  62,  J  1,  could  not,  after  expiration  of  its  life 
in  20  years  by  statutory  limitation,  be  sued  as 
a  corporation  to  foreclose  a  lien  against  lands 
no  longer  owned  by  it,  which,  by  operation  of 
law,  had  passed  to  its  late  directors,  as  trustees 
for  its  sbareholdera 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  t  2448;   Dec.  Dig.  ®=>617(2).] 

3.  Judgment  «s»486(1)— Coixatgkax.  Attack. 

A  void  judgment  may  be  attacked  collater- 
ally. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  919-921.  923;  Dec.  Dig.  «=> 
486(1).] 

4.  corpobations   ®=>594  —  oobpobation   dx 
Facto— Extinction  by  Failube  of  Stat- 

VTE. 

A  de  facto  corporation  ceases  to  exist  as 
soon  as  the  law  inider  which  organization  was 
attempted  has  failed  to  sustain  it,  as  by  pro- 
viding that  unless  otherwise  specified  corporate 
charters  granted'  thereunder  should  expire  in 
20  years,  since  a  de  facto  corporation  exists  only 
when  there  is  a  statute  permitting  its  incorpora- 
tion for  the  purposes  and  with  the  powers  as- 
sumed. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2376;   Dec.  Dig.  «=>594.] 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty; R.  A.  Brauer,  Judge. 

Action  by  the  Meramec  Spring  Park  Com- 
pany against  Thomas  R.  Gibson.  From  Judg- 
ment for  defendant,  plaintiff  appeals.  Judg- 
ment reversed  and  remanded,  with  directions 
to  enter  Judgment  for  plaintiff. 

This  is  an  action  to  determine  interest 
in  certain  real  estate  situate  in  Crawford 
county.  Upon  trial  defendant  had  Judgment 
and  plaintiff  has  appealed. 

The  common  source  of  title  is  the  "Mer- 
amec" Iron  Company.  Defendant  claims 
through  mesne  conveyances  from  a  sheriff's 


deed  bottomed  upon  a  Judgment  and  sale  for 
taxes  In  an  action  Instituted  by  publlcatioa 
against  the  "Maramec"  Iron  Company.  The 
plaintiff  claims  through  a  conveyance  made 
in  1902  by  all  of  the  surviving  directors  of 
the  "Maramec"  Iron  oompany  (sic),  which 
conveyance  was  made  pursuant  to  a  written 
request  of  all  the  stockholders  of  said  last- 
named  company.  The  Meramec  Iron  Com- 
pany attempted  to  organize  as  a  coriraratlon 
under  the  provisions  of  chapter  62  of  the 
General  Statutes  of  1865,  on  the  20th  day  of 
April,  1870.  -On  said  last-mentioned  date 
one  William  Jones  and  five  others  signed  and 
acknowledged  articles  of  association  of  the 
said  Meramec  Iron  Company,  obviously  with 
the  Intention  of  organizing  the  same  as  a 
private  business  corporation.  These  articles 
of  association  were  duly  filed  and  recorded 
In  the  office  of  the  recorder  of  deeds  of 
Phelps  county.  Mo.,  on  December  12,  1871, 
but  no  copy  thereof  was  ever  filed  in  the 
office  of  the  secretary  of  state.  In  September, 
1872,  a  meeting  of  the  incorporators  of  said 
company  was  duly  held  pursuant  to  notice,  at 
St.  James,  Mo.,  which  town  was  designated 
as  the  place  of  the  principal  office  of  the 
company.  Other  meetings  of  the  stockholders 
of  the  Meramec  Iron  Company  were  held 
from  time  to  time  during  the  following  20 
years  at  divers  places,  among  others,  at  the 
Southern  Hotel  In  St  Louis,  pursuant  to 
changes  made  and  entered  of  record  in  the 
minutes  of  t:he  company.  So  far  as  the  rec- 
ord before  us  discloses,  the  last  meeting  ever 
held  by  the  board  of  directors  of  this  com- 
pany was  held  on  the  14th  day  of  October, 
1891,  in  the  city  of  St  Louis. 

On  the  2d  day  of  January,  1894,  an  action 
was  begun  In  the  circuit  court  of  Crawford 
county  by  the  coliector  of  revenue  of  that 
county  against  the  "Meramec"  Iron  Com- 
pany for  taxes  upon  the  land  here  In  contro- 
versy. This  action  was  commenced  by  filing, 
among  other  things,  an  affidavit  for  an  order 
of  publication,  which  order  was  duly  made  so 
far  as  concerns  the  point  here,  and  duly  pub- 
lished for  a  sufficient  length  of  time.  This 
order  recited  that  the  "Maramec"  iron  Com- 
pany was  defendant  therein.  It  will  be  noted 
that  the  name  "Meramec"  Is  misspelled  in 
said  order  and  that  no  designation  of  said 
Meramec  Iron  Comi>any  as  a  corporation  ap- 
pears therein.  The  allegation  of  nonresl- 
dence  in  this  order  of  publication  la,  to  wit: 

"That  the  defendant  is  a  nonresident  of  the 
state  of  Missouri  so  that  ordinary  process  of 
law  cannot  be  served  upon  him  or  them  as  the 
case  may  be." 

In  due  course.  Judgment  by  default  was 
rendered  against  the  "Maramec"  Iron  Com- 
pany for  the  delinquent  taxes  for  which  the 
suit  l&at  above  mentioned  was  instituted. 
Tliereafter  a  sale  of  this  land  was  bad  and 
thereat  it  was  purchased  by  one  M.  A.  Left- 
wlch,  who  subsequently  conveyed  It  to  one 
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A.  H.  Harrison  (now  apparently  attorney  for 
appellant  herein),  who  In  turn  cMiveyed  It 
to  defaidant.  Defendant  subsequently  con- 
veyed It,  but  later,  and  prior  to  this  action, 
again  purchased  It  and  yet  claimed  It  at  the 
time  he  was  sued  herein. 

It  is  conceded  that  the  surviving'  directors 
of  the  "Maramec"  Iron  Company  who  con- 
veyed the  land  in  controversy  to  the  plaintiff, 
were  all  of  the  surviving  directors  of  the 
Meramec  Iron  Oompany.  And  since  no  point 
seems  to  be  made  upon  this  conveyance  we 
need  not  set  it  forth  (nor  the  facts  concern- 
ing it)  more  at  length.  In  passing  It  may 
be  stated  that  in  the  written  request  to  the 
said  surviving  directors  of  the  Meramec  Iron 
Company  to  convey  the  land  in  dispute  to 
plaintiff  here,  the  word  "Meramec"  is  spelled 
once  as  last  above  herein  and  once  it  is 
spelled  "Maramea"  Also,  it  may  be  ob- 
served, that  in  the  deed  of  conveyance  made 
pursuant  to  the  above  request  by  said  sur- 
viving directors  of  the  Meramec  Iron  Com- 
pany, the  word  "Meramec,"  as  it  appears  in 
the  title  of  said  Iron  Oompany,  is  spelled 
thirteen  times  Maramec  and  not  once  other- 
wise. WUch  fact,  we  predict,  will  prove  un- 
lucky for  plaintiff  if  we  shall  come  so  far  as 
to  readi  it  in  our  discussion. 

Upon  a  trial  of  the  case  before  the  court 
(at  wlilch  trial  no  Instructions  were  asked 
or  given  on  either  side).  Judgment  was  ren- 
dered for  defendant,  adjudging  him  to  be  the 
owner  In  fee  of  the  land  in  dispute.  Such 
Judgment,  inevitably,  bb  a  necessary  inci- 
dent, required  a  finding  by  the  court  that  the 
saie  of  the  land  for  taxes  was  in  all  things 
valid  (as  against  a  collateral  attack)  and  suf- 
ficient to  divest  title  out  of  the  Meramec  Iron 
Company  and  to  vest  it,  through  mesne  con- 
veyances in  defendant  All  other  questions 
seem  to  be  conceded  throughout  the  record ; 
at  least  there  is  no  controversy  made  in  the 
briefs  upon  either  side  about  them. 

To  a  determination  of  this  question,  in  the 
light  of  the  various  attacks  thereon,  our  dis- 
cussion of  the  case  will  be  directed.  In  the 
discussion  of  it,  if  other  facts  shall  become 
necessary  we  shall  state  them. 

A.  H.  Harrison,  of  SteelviUe,  for  appellant 
Frank  H.  Farris,  of  Bolla,  for  respondent 

FARIS,  P.  J.  (after  stating  the  facte  as 
above).  L  Many  novel  and  interesting  ques- 
tions- are  mooted  in  tlie  briefs  of  learned 
counsel  upon  the  record  before  us.  Among 
these  are:  (a)  Is  "Maramec"  Iron  Company 
idem  sonans  with  "Meramec"  Iron  Company? 
(b)  Does  an  attempt  to  organize  a  corpora- 
tion, which  falls  to  create  a  de  Jure  corpora- 
tion for  lack  of  following  the  law,  hare  the 
effect  to  create  a  de  facto  corporation?  (c) 
Is  it  necessary  to  sue  such  a  body  as  a  cor- 
poration? (d)  Is  service  by  publication  upon 
such  a  Oegally)  abortive  aggregation  bad  for 
that  it  follows  the  statute  which  prescribes 
the  manner  of  service  upon. a  sooresldent in- 


dividual, rather  than  that  prescribing  Om 
manner  of  service  by  publication  upon  a  de 
Jure  corporation?  (e)  Does  such  an  abortive 
aggregation  expire  and  become  ipso  facto  dis- 
solved by  statutory  limitation  In  20  years  (ab- 
sent other  time  fixed  in  the  articles  of  associ- 
ation) under  the  statute  of  1865  (section  1,  jf. 
326,  O.  S.  1865)?  (f)  If  it  does  so  expire  In 
whom  does  the  title  to  Its  land  vest?  (g)  Is 
such  an  aggregation  dissolved  and  dead  In 
the  sense  that  after  such  dissolution  by  limi- 
tation it  may  not  be  sued  for  taxes  in  the  quasi 
name  of  the  aggregation,  in  which  name  it 
carried  Its  real  estate  upon  the  land  records? 
In  short,  after  expiration  by  limitation  la 
such  an  aggregation  dissolved  and  dead  with- 
in the  purview  of  sections  11498,  114»9,  R.  S. 
1909,  and  of  our  ruling  that  a  dead  person 
cannot  be  sued  for  taxes,  even  though  he  be 
seemingly  the  record  owner?  Section  11498, 
supra. 

It  will  be  instantty  appreciated  that  all  of 
these  questions  are  interesting;  many  of  them 
are  novel,  and  some  of  them  are  very  close 
and  difficult,  largely  because  in  any  view 
which  we  may  take,  we  must  in  onr  consider- 
ation thereof  seem  to  beg  many  questions  and 
assume  as  facts  things  which  are  in  reason 
contradictory  antitheses  of  each  other. 

[1]  II.  We  take  the  last  iMint  first,  and  re- 
cur to  some  of  the  pertinent  facts,  which 
were  that  more  than  21  years  elapsed  after 
the  Meramec  Iron  Company  filed  its  articles 
of  association  in  the  oliice  of  the  recorder  of 
deeds  of  Phelps  county  and  after  It  held 
meetings  of  Its  board  of  directors  as  a  pseu- 
do-legal corporation,  till  it  was  sued  for  taxes 
on  January  2,  1894.  These  articles  of  asso- 
ciation did  not  set  forth  the  period  during 
which  the  proposed  corporation  should  exist, 
and  it  follows  that  under  the  statute  then, 
and  now  (section  2990,  B.  S.  1909),  in  force, 
its  life  as  a  corporation  was  limited  to  20 
years  (section  1,  p.  326,  O.  S.  1865),  if  we  are 
permitted  to  apply  the  same  rule  to  a  de  fac- 
to corporation  as  we  apply  to  a  de  Jure  cor- 
poration. This  period  of  20  years  had  ex- 
pired some  2  years  before  the  suit  for  taxes 
was  begun  against  it  Learned  counsel  for 
respondent  concedes,  in  making  another 
point,  that  while  the  Meramec  Iron  Company 
was  not  organized  as  a  corporation  pursuant 
to  the  statutes  then  in  force,  and  while  Its 
corporate  existence  would  not  have  been 
proof  against  a  direct  attack  by  the  state, 
nevertheless  since  it  held  itself  out  to  the 
world  as  a  corporation  and  proceeded  to  deal 
and  act  and  bold  property  as  a  corporation, 
its  existence  as  a  corporation  cannot  be  col- 
laterally attacked.  In  this  view  we  are 
forced  to  acquiesce.  While  confessedly,  for 
lack  of  a  charter  issued  by  the  secretary  of 
state,  the  Meramec  Iron  C3ompany  never  be- 
came a  private  corporation  de  Jure,  yet  by 
reason  of  the  existence  of  statutes  which  per- 
mitted it  to  be  organized,  for  user  of  the 
powers  it  afiwuued;  by  its  taking  psHjof  tba 
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necemary  steps  to  organise  as  a  corporation. 
It  became  (at  least)  as  to  all  persona  attonpt- 
Ing  to  attack  It  collaterally,  a  de' facto  cor- 
poration, and  thus  (bi.sucb  case  and  against 
sodi  persons)  mtltled  to  all  tbe  rights,  prlrl- 
leges,  and  liabilities  of  a  corporation  de  j«ie. 

It]  Did  it  80  far  expire  by  statutory  limita- 
tion as  tbat  It  conld  not  be  sned  as  a  corpora- 
tion 22  years  after  its  attempted  organliia- 
tlon?  We  think  tliat  tWs  question  must  be 
likewise  answered  In  the  affirmative.  It  has 
been  lield  in  this  state  under  our  statute  (sec- 
tion 19,  G.  S.  1865)  that  after  the  expiration 
by  statutory  limitation  of  a  corporation's 
life.  Its  property  goes  to  its  directors  as  trus- 
tees for  the  stockholders,  and  does  not,  as 
at  common  law,  revert  to  the  grantor  (Brad- 
ley v.  BeppeU,  133  Mo.  loc  dt  552,  32  S.  W. 
645,  84  S.  W.  841,  64  Am.  St.  Rep.  685;  Rich- 
ards V.  Coal  Co.,  221  Mo.  lo&  dt.  158,  119  S. 
W.  963).  From  tbia  alone  it  follows  on  prin- 
ciple tbat  the  defunct  corporation  could  not 
be  sned  after  its  dissolution  and  death  by  the 
expiration  of  its  charter;  in  such  wise,  at 
least  as  to  foreclose  a  lien  against  lands  it 
no  longer  owned,  but  which  by  operation  of 
law  bad  passed  to  Its  late  dlreotors  as  trus- 
tees for  its  shareholders.  For  the  corporate 
entity  is  dead  Ipso  facto  (10  Cyc.  1271)  when 
its  statutory  years  are  accomplished  and 
its  holdings  of  whatever  sort,  by  force  of 
the  statute,  pass  to  others  (section  19,  p. 
329,  G.  S.  1866 ;  Bradley  v.  BeppeU,  133  Mo. 
loc  dt  552,  82  S.  W.  645,  34  S.  W.  841,  64 
Am.  St.  Rep.  685;  McCoy  v.  Farmer,  65  Mo. 
244). 

While  thus  on  obvious  prindple  it  would 
appear  to  follow  that  no  action  can  be  main- 
tained against  a  corporation  after  it  expires 
by  statutory  limitation,  and  that  a  judgment 
against  such  defunct  corporation  is  absolute- 
ly void,  we  haVe  not  in  this  state  been  able 
to  find  a  case  so  holding  In  express  terms. 
But  in  the  federal  courts,  and  la  other  juris? 
dictions,  as  shown  by  the  text-books  and  the 
cases  themselves,  this  rule  seems  to  be  set- 
tled beyond  dispute.  In  the  case  of  Pendle- 
ton V.  RusseU,  144  U.  B.  loc.  cit.  644,  12  Sup. 
Ct  745  (36  L.  Bd.  674),  it  was  said: 

"Looking  at  tlie  judgment  of  the  circuit  coart 
of  the  Umted  Statips,  we  are  satisfied  that  the 
mliug  of  the  Court  of  Appeals  was  correct. 
TThat  judgment  purports  to  be  against  the  insur- 
ance company,  but  that  company,  at  the  time 
liad  no  legal  existence.  It  had  been  disscdved 
and  its  frandiises,  rights  and  privileges  declar- 
ed forfeited  by  a  decree  of  the  Supreme  Court 
of  New  York,  in  a  proceeding  brought  by  the 
Attorney  General  of  the  state,  in  the  name  of 
the  people,  and  a  receiver  appointed  of  the  ef- 
fects of  the  corporation.  The  judgment  was 
therefore  no  more  valid  against  a  nonexisting 
corporation  than  it  wonid  have  been  if  render- 
ed for  a  like  amount  against  a  dead  man.  The 
receiver  was  not  substituted  in  the  place  of  tlte 
dissolved  corporation;  no  process  or  citation 
was  issued  by  that  court  to  bring  him  before  it, 
nor  any  proceeding  taken  for  that  purpose. 
Nor  wonla  such  a  proceeding;  have  had  any  ef- 
fect, for,  the  corporation  havmg  expired,  the  suit 
itsdf  tii^  abated." 


Ib  the  case  of  Grossman  v.  Ylvlenda  Wa- 
ter Go.,  150  Cal.  loc  cit  580,  89  Pac  387,  It 
was  held: 

"It  is  settled  beyond  question  that,  except  as 
otherwise  provided  by  statute,  the  effect  of  the 
dissolution  of  a  corporation  is  to  terminate  its 
existence  as  a  legal  entity,  and  render  it  inca- 
pable of  suing  or  being  sued  as  a  corporate  body 
or  in  its  corporate  name.  It  is  dead,  and  can 
no  more  l>e  proceeded  against  as  an  existing 
corporation  than  could  a  natural  person  after 
his  death.  There  is  no  one  who  can  appear  or 
act  for  it,  and  ail  actions  pending  against  it 
are  abated,  and  any  judgment  attempted  to  l>e 
given  against  it  is  void.  As  to  this,  all  the 
text-writers  agree,  and  their  statement  is  sup- 
ported by  an  overwhelming  weight  of  author- 
ity. See  5  Thompson  on  Corporations,  IS  6721, 
6722,  6723 ;  Clark  &  Marshall  on  Private  Cor- 
porations, H  322,  329 ;  Angell  &  Ames  on  Cor- 
rirations,  J  195 ;  2  Morawetz  on  Corporations, 
1031 ;  10  Cyc.  p.  1316 ;  7  Am.  &  Eng.  Euct. 
of  Law,  p.  854;  Pendleton  v.  Rnssell,  144  U. 
S.  640,  12  Sup.  Ct  743  136  L.  Ed.  574] ;  First 
Nationol  Bank  v.  Colby,  21  Wall.  609  r22  h. 
Ed.  687];  Mumma  v.  Potomac  Co.,  8  Pet.  281 
[8  L.  Ed.  945] ;  Stnrges  v.  Vanderbilt  73  N. 
Y.  384;  Rodgers  v.  Adriatic,  etc.  Co..  148  N. 
T.  38,  42  N.k  615." 

[S]  likewise  It  was  so  hdd  in  the  late  case 
of  Venable  v.  Southern  Granite  Co.,  135  Ga. 
508,  69  S.  B.  822,  32  L.  R.  A.  (N.  S.)  448. 
In  an  excellent  note  to  the  above  ease  to  be 
found  in  the  citation  last. above,  It  is  said: 

"The  doctrine  to  well  established  that  in  the 
absence  of  statutory  regulation,  the  expiration 
of  corporate  life  by  lapse  of  time,  or  decree  of 
dissolution  works  an  abatement  of  pending  ac- 
tions at  law  or  against  it  the  reason  being  that 
its  existence  as  a  legal  entity  is  ended,  and 
therefore  a  judgment  subsequently  rendered 
will  be  void."  Nelson  v.  Hubbard,  96  Ala.  238, 
11  South.  428,  17  L.  R.  A.  376;  Wilcox  v. 
Continental  Life  Ins.  Co.,  66  Conn.  468.  19 
AtL  244;  Terry  v.  Merchants',  etc.,  Bank,  66 
Ga.  177;  Eagle  Chair  Co.  v.  Kelsey,  23  Kan. 
632;  Bank  v.  Trimble,  6  B.  Men.  (Ky.)  599; 
Muason  v.  Richardson,  11  Rob.  (La.)  37 ;  Read 
V.  Bank,  23  Me.  318 -,  Olds  v.  City,  etc..  Surety 
Co.,  185  Mass.  500,  70  N.  E.  1022,  102  Am. 
St.  Rep.  356;  Torry  v.  Robertson,  24  Miss. 
192;  Greenbrier  Lumber  Co.  v.  Ward.  30  W. 
Va.  43.  3  S.  E.  227 ;  First  Nat  Bank  v.  Colby, 
21  WaU.  609,  22  L.  Ed.  687 ;  Pendleton  v.  Rua- 
sell,  9upra. 

Nor  is  it  in  our  view  necessary  to  over- 
rule the  case  of  Board  of  Com'rs  v.  Stiields, 
62  Mo.  247,  or  St  Louis  Gas  Light  Co.  v. 
St  Louis,  84  Mo.  20S.  For  in  the  instant 
case  the  Meramec  Iron  Company  does  not 
assert  Its  continued  existence,  nor  had  it 
used  its  corporate  offices  for  some  3  years 
before  It  was  sued  on  the  2d  day  of  January, 
1894.  In  the  Stiields  Case  and  in  the  Gas 
Light  Case,  supra,  the  pseudo  corporations 
were  using  their  corporate  powers  and  as- 
serting their  corporate  existences,  and  the 
opposing  parties  had  been  dealing  with  them 
as  corporations;  while  in  the  instant  case 
the  Meramec  Iron  Company  tadtly  concedes 
its  death,  as  also  expressly  do  its  directors 
and  shareholders.  But  it  is  plain  and  obvi- 
ous that  if  the  two  cases  last  mentioned  are 
opposed  to  the  view  tliat  after  the  expiring 
of  a  corporation  through  statutory  oid  age, 
a  judgment  against  it  is  not  void,  then  those 
cases  are  opposed  not  only  to  the. universal 
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weight  of  authority,  bat  to  all  reason  and 
principle.  Of  course,  if  it  be  trae,  as  the 
cases  hold,  that  a  Judgment  which  is  ren- 
dered against  a  corporation  after  its  dissolu- 
tion by  statutory  expiration  is  void,  It  fol- 
lows Uiat  such  judgment  being  void  may  be 
attacked  collaterally. 

[4]  If  it  be  urged  that  since  In  truth,  for 
lack  of  compliance  with  section  2  of  chap- 
ter 62  of  the  Revised  Statutes  of  1865,  the 
Meramec  Iron  Company  never  became  a  de 
jure  corporation,  but  became  nevertheless  j 
by  virtue  of  its  efforts  to  follow  the  law,  and 
of  its  user  of  corporate  powers  a  de  facto 
corporation,  and  that  having  become  such 
de  facto  corporation  It  would  continue  by 
user  to  be  a  suable  de  facto  corporation  in- 
definitely, the  answer  is  that  a  de  facto  cor- 
poration exists  because  (and  only  when) 
there  is  a  law  or  statute  permitting  Its  in- 
corporation for  the  purposes  and  with  the 
powers  assumed,  but  which  law  was  not 
followed  (though  attempted  so  to  be)  in  Its 
organization.  Therefore  a  de  facto  corpo- 
ration, just  as  does  a  de  jure  corporation, 
ceases  to  exist  as  soon  as  the  law  which 
allows  it  to  exist  has  failed.  Here  the  law 
forbids  either  private  or  collateral  attack, 
it  is  true,  but  if  the  Meramec  Iron  Company 
had  been  a  de  jure  corporation  It  could  not 
have  existed  longer  than  20  years,  because 
under  the  facts  here  there  was  no  warrant 
of  law  for  a  longer  life  for  this  sort  of 
corporation,  and  the  moment  its  span  of  life 
reached  the  statutory  limit  it  would,  ipso 
facto,  have  ceased  to  exist  instantly.  10 
Cyc.  1271.  Since,  we  repeat,  no  de  facto  { 
corporation  can  exist,  except  where  there 
is  law  allowing  a  corporation  to  be  formed 
and  to  use  the  powers  of  a  corporation  for 
the  purposes  set  out  in  its  articles  of  asso- 
ciation, so  no  de  facto  corporation  can  con- 
tinue to  exist  even  by  continued  user,  after 
the  term  fixed  by  law  as  the  period  of  its  ex- 
istence has  expired.  For  "the  first  requi- 
site," says  Constantineau  in  his  excellent 
work  on  the  De  Facto  Doctrine,  "to  consti- 
tute a  de  facto  corporation  is  the  existence 
of  a  law  authorizing  the  incorporation. 
When,  therefore,  there  is  no  law  providing 
for  the  organization  of  municipal  corpora- 
tions, there  cannot  be  any  such  cort>oration 
either  de  facto  or  de  jure."  Constantineau 
on  tlie  De  Facto  Doctrine,  {  50.  Elsewhere 
this  author  says  that: 

"The  law  recoKulzcs  no  distinction  between 
public  and  private  corporations  in  the  applica- 
tion of  the  de  facto  doctrine,"    Id.  i  47. 

Moreover,  it  is  obvious  that  the  view  that 
by  user  and  usurpation  a  corporation  of 
whatever  sort  can  be  kept  alive  indefinitely 
would  have  the  effect  to  render  nugatory  and 
to  practically  emasculate  aU  statutes  pro- 
viding for  the  organization  of  private  cor- 
porations. For  such  a  view  applied  to  the 
concrete  facts  here  would  be  tantamount  to 
saying:    Observe  the  law,  become  a  de  jure 


corporation  and  die  of  old  age  in  20  years  ;- 
refuse  to  follow  the  law,  become  a  de  facto 
corporation  and  live  forever. 

We  conclude  then  that  since  the  judgment 
for  taxes  waa  rendered  against  the  Meramec 
Iron  Company,  which  was  organised  aa  a 
corporation  de  facto  under  chapter  62  of 
the  General  Statutes  of  1865.  after  said 
company  had  become  dissolved  by  statu- 
tory efflux  of  time,  such  judgment  was  void 
and  the  subject  of  collateral  attack,  and  a 
sale  for  taxes  of  the  land  in  controversy 
bottomed  on  said  judgment  did  not  pass  ti- 
tle to  the  purchaser  thereof.  This  view  dis- 
poses of  the  case  and  renders  unnecessary  a 
consideration  of  the  other  interesting  points 
mooted. 

It  follows  that  the  judgment  nisi  was 
wrong,  and  that  this  case  should  be  reversed 
and  remanded,  with  directions  to  enter  judg- 
ment for  plaintiff  decreeing  it  to  be  the  own- 
er of  said  land  and  adjudging  that  defend- 
ant has  no  title  or  estate  therein.  Let  this 
be  done.  All  concur,  REVEIjLB,  J^  In  re- 
sult. 


KINLOCH  TELEPHONE  CO.  v.  CITY  OF 

ST.  LOUIS.     (No.  17572.) 

(Supreme   Conrt  of  Missouri,   Division  No.  2. 
July  6,  1016.) 

1.  CONTBIBTtTION  «=>5— JOINT  ToBT-FEABORS. 

Rev.  St.  1909,  i  6431,  providing  that  de- 
fendants ia  a  judgment  founded  on  an  action 
for  tort  shall  be  subject  to  contribution  and 
all  other  consequences  as  defendants  in  a  judg- 
ment in  an  action  founded  on  contract,  applies 
to  negligent  omissions  of  tort-feasors  which  con- 
cur in  causing  injury. 

[E2d.  Note.— For  other  cases,  gee  Contribu- 
tion, Cent  Dig.  ii  6-9;    Dec.  Dig.  <S=5.] 

2.  Indbmnitt   «=>13(1)— Liabiutt   Over  to 
MuNiciPAUTV— Telephone   Compasy— Ob- 

STBUCnoM   IN    STBEET. 

A.  telephone  company  whicn  set  poles  in  the 
highway  was  liable  over  to  the  city  for  any 
damages  it  might  be  compelled  to  pay  a  party 
injured  by  reason  of  a  defect  in  the  street, 
caused  by  the  negligence  of  the  telephone  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  §!  29,  30,  33,  34;  Dec.  Dig.  «=» 
13(1).] 

3.  CoNTKIBtJTION     ®=>5— JOINT     WbONODOEBS 

— Pbimabt  Liability. 
Where  a  telephone  company  set  a  pole  in 
the  street  by  the  permission  of  the  city,  under 
an  ordinance  requiring  that  it  restore  the  street 
and  save  the  city  harmless  from  all  loss  or  dam- 
age, giving  bond  to  that  end,  and  thereafter  a 
pedestrian  was  injured  by  falling  into  a  depres- 
sion about  the  pole,  as  between  the  telephone 
company  and  the  citj,  the  former  was  primari- 
ly liable,  so  that  the  telephone  company,  having 
paid  the  injured  person's  judgment  against  it 
and  the  city,  could  not  have  contribution  from 
the  latter. 

[Ed.  Note.— For  other  cases,  see  Contribu'- 
tion,  Cent  Dig.  H  6-*:    Dec.  Dig.  <3=»5.] 

4.  Judgments  0=»7O4  —  Res  Adjtjdicata  — 
Sole  Liability. 

In  a  telephone  company's  suit  against  a 
city  for  contribution  for  having  paid  a  judg- 
ment against  both  secured  by  a  pedestrian  in> 
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jured  by  foOing  into  a  deprecsion  around  a  tel- 
ephone pole,  neither  party  could  claim  that 
the  other  was  solely  liable  to  such  person,  hia 
JDdgment  against  them  concluding  them  on  that 
point. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1229;    Dec.  Dig.  €=»704.] 

5.  JTTDOMENT  $=»704  —  Res   ADJtTDIOATA  — 
PSIHABT  LJABILITT. 

Neither  party  was  concluded  by  the  judg- 
ment on  the  question  as  to  whether  the  other 
was  primarily  liable. 

[E}d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f  1229 ;    Dec.  Dig.  <S=»704.] 

6.  Bbtopfix  *=107— Plobading. 

An  estoppel  must  be  pleaded. 
r£d.    Note.— For   other  cases,    see    Estoppel, 
Ceat  Dig.  i  297;   Dec.  Dig.  i8=>107.] 

7.  CoHTWBUTioN    «=»5— Joint    Wkonqdoebs 

— AOREEMENT  TO  MAKE  JOIKT  DEFENSE— EF> 
FBCT. 

Where  a  telephone  company  and  a  city, 
sued  jointly  by  a  party  who  fell  into  a  depres- 
sion about  a  telephone  pole  in  the  city's  street. 
agreed  to  make  a  joint  defense  in  the-  case  and 
combine  their  forces,  such  agreement  contem- 
plated onl^  a  common  defense  to  the  suit,  and 
was  not  intended  to  affect  rights  as  between 
the  telephone  company  and  the  city. 

[E2d.  Note. — For  oOier  cases,  see  Contribu- 
tion, Cent.  Dig.  {{  6-0;   Dec.  Dig.  «s>5.] 

8.  IWDEMWITT   «=»13(1)— DEracT  IN  Steeet— 
Pbimabt  Liabii,itt. 

Where  a  telephone  company  placed  its  pole 
in  a  city's  street,  and  a  pedestrian  was  injured 
by  falling  into  a  depression  about  such  pole. 
the  primary  liability  was  pat  upon  the  tele- 
phone company  by  law,  even  without  the  com- 
IHiny's  bond  to  save  the  city  harmless. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Dig.  U  29,  30,  33,  34;  Dec.  Dig.  iS=> 
13(1).] 

Appeal  from  St  Lonis  Circuit  Court;  W. 
B.  Homer,  Judge. 

Action  by  the  Klnloch  .Telephone  Company 
against  the  City  of  St.  Louis.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Judg- 
ment affirmed. 

One  Merrltt  recovered  Judgment  for  $4,000 
as  damages  for  personal  injuries  in  a  suit 
against  both  the  parties  to  this  suit.  The 
tdephone  company  paid  that  judgment  with 
Interest  and  costs,  and  sues  herein  for  con- 
tribution. Defendant  had  judgment,  and 
plaintiff  has  appealed.  The  opinion  of  this 
court  on  appeal  In  the  Merrltt  Case  Is  re- 
ported In  215  Mo.  at  page  299,  115  S.  W.  19. 
Reference  Is  made  to  the  report  of  that  case 
for  such  facts  as  are  not  herein  stated. 

In  the  latter  part  of  September,  1901,  the 
telephone  company  replaced  an  old  pole  with 
a  new  one  at  the  intersection  of  Newstead 
avenue  with  Lucky  street  in  St  Louis,  with 
permission  of  the  dty.  On  February  5,  1902, 
Merrltt  fell  into  a  hole  at  the  foot  of  that 
pole  and  was  injured.  The  petition  In  that 
case  stated  that  the  telephone  company,  in 
setting  said  pole  in  the  street  near  the  side- 
walk, had  negligently  refilled  the  hole  .in 
which  such  pole  was  set  In  such  manner  that 
the  earth  around  the  pole  sank,  forming  a 
hole  dangerous  to  persons  on  the  street,  and 
that  the  telephone  company  knowingly  and 


carelessly  permitted  said  hole  to  remain  with- 
out a  guard  or  light  and  that  the  city  know- 
ingly and  negligently  permitted  such  hole  to 
remain  unfilled  and  unguarded.  That  peti- 
tion then  stated  that  by  reason  of  such  negli- 
gence Merrltt  fell  into  that  hole  and  was  in- 
jured. 

The  petition  in  this  case  alleges  the  begin- 
ning of  the  Merrltt  suit,  sets  out  in  haec  ver- 
ba the  body  of  the  petition  in  that  case,  al- 
leges that  the  defendants  in  that  case  filed 
separate  answers  therein  denying  the  negli- 
gence charged  and  averring  that  Merritt's  in- 
juries were  the  result  of  his  own  negligence. 
Tlie  petition  in  this  case  then  alleges  the  re- 
covery of  judgment  by  Merrltt  against  both 
the  defendants  in  that  case,  and  the  payment 
of  the  entire  judgment  by  this  plaintiff. 

The  answer  herein  states  that  said  tele- 
phone pole  was  set  by  this  plaintiff  in  a 
street  of  that  city  by  permission  of  the  city, 
under  an  ordinance  which  required  that 
those  who  should  erect  such  i)oles  should  re- 
store the  streets  and  save  the  city  harmless 
from  all  loss,  cost,  or  damage  by  reason  of 
the  exercise  of  the  privilege  of  setting  such 
poles.  Such  answer  then  alleges  that  the  said 
hole  at  the  foot  of  the  pole  was  caused  by  the 
negligent  filling  of  it  by  the  telephone  com- 
pany, that  said  company  negligently  failed  to 
refill  said  hole  after  it  sank  as  aforesaid, 
and  that  the  injuries  suffered  by  Merrltt 
were  caused  by  such  negligence  of  the  tele- 
phone company. 

The  reply  herein  states  that  the  telephone 
company  with  due  care  had  refilled  said  hole 
at  the  time  the  pole  was  set  and  had  thor- 
oughly tamped  the  earth  about  such  pole, 
and  that  such  work  was  thereupon  Inspected 
and  approved  by  the  proper  ofilcers  of  the 
city ;  that  the  telephone  company  had  no  sub- 
sequent knowledge  that  the  earth  about  the 
pole  had  sunk;  that  the  dty  officers  did  have 
such  knowledge,  but  failed  to  impart  it  to  the 
telephone  company.  .  That  reply  then  con- 
tains the  following: 

"That  the  defendant  owed  to  the  plaintiff  a 
duty  to  notify  the  plaintiff  of  the  existence  of 
the  said  depressioa;  but  that  neither  the  de- 
fendant herein  nor  any  of  its  officers  or  agents 
did  at  any  time  impart  its  and  their  knowledge 
to  the  plaintiff,  nor  give  to  the  plaintiff  any  no- 
tice of  the  existence  of  the  said  depression,  as 
the  said  record  in  the  said  case  did  and  does 
disclose.  That  the  plaintiff  herein  had  taken  , 
due  care  to  refill  the  excavation  about  the  said 
telephone  pole  and  thoroughly  to  tamp  the  earth 
therein,  as  the  record  in  the  said  cage  did  and 
does  disclose,  and,  after  the  inspection  and  ap- 
proval thereof  by  the  inspecting  officers  of  the 
defendant  herein,  the  plaintiff  was  under  no 
obligation  to  keep  the  public  street  of  the  de- 
fendant city,  on  which  the  telephone  pole  was 
located,  in  a  safe  condition.  AVhererore,  the 
plaintiff  prays  judgment  as  in  the  petition. 

"And  for  further  re]^  the  plaintiff  alleges 
that  the  plaintiff  and  the  defendant,  codefend- 
ants  in  the  said  action  instituted  by  the  said 
Merritt,  co-operated  in  the  management  of  their 
cause,  assisted  each  other  in  making  their  de- 
fenses, made  substantially  the  same  defenses, 
introduced  substantially  uie  same  evidence,  of- 
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fered  sabstantiallj;  the  same  instmctionB  to  th* 
jury,  and  joined  in  the  bill  of  exceptions  and 
the  appeals  taken  by  them  to  the  Supreme 
(S>nrt  of  Missouri;  all  of  which  is  fully  dis- 
closed by  the  record  of  the  said  canse." 

Neither  the  petition  nor  the  reply  herein 
contained  any  allegation  that  the  hole  at  the 
foot  of  the  telephone  pole  was  caused  other- 
wise than  by  the  negligence  of  the  telephone 
company. 

On  the  trial  of  this  case,  ttie  plaintiff  tn- 
troduced  In  evidence  the  record  proper  In  the 
other  case,  showing  the  pleadings  and  Judg- 
ment ;  also  evidence  tending  to  prove  that  the 
telephone  company  prior  to  Merritt's  injury 
had  no  notice  of  the  condition  of  the  ground 
about  said  pole,  and  that  the  inspecting  offi: 
cers  of  the  dty  did,  prior  to  said  Injury, 
know  of  and  report  such  condition  to  the 
city. 

Plaintiff  introduced  a  witness,  V.  B.  An- 
derson, an  assistant  superintendent  in  charge 
of  men  engaged  in  setting  its  poles  and  of- 
fered to  prove  by  him — 
"that  he  had  had  charge  of  the  work  of  replac- 
ing the  pole  at  Newstead  and  Lucky  with  a 
new  pole  somewhat  larger  than  the  ^d;  that 
in  doing  the  work  the  regular  and  customary 
amount  of  tamping  was  done;  that  all  of  the 
earth  taken  out  of  the  excavation  was  tamped 
tmck  into  the  hole,  and  such  surplus  earth  as 
was  left  (because  the  new  pole  was  larger  at 
the  butt  than  the  old  jwle)  was  heaped  ujp  about 
the  pole  to  the  granitoid  sidewalk,  which  was 
about  20  to  24  inches  back  of  the  curbing ;  and 
that  after  the  work  was  done  the  earth  about 
the  pole  was  higher  than  the  sidewalk ;  that 
this  witness  had  seen  a  certain  wooden  box 
covering  a  fire  plug  standing  in  close  proximity 
to  this  pole,  and  also  an  outward  opening  on 
the  other  side  of  the  pole  at  or  near  the  corner 
of  the  said  walk;  and  that,  in  the  opinion  of 
this  witness,  if  a  hole  existed  two  feet  deep  on 
the  3d  day  of  January,  as  reported  by  Officer 
Hannon  on  that  day,  such  hole  was  occasioned 
by  the  seepage  of  water  from  a  leak  in  this 
box." 

That  evidence  was  excluded. 

The  defendant  herein  introduced  on  the 
trial  of  this  case  the  ordinance  of  the  city 
requiring  all  persons  and  corporations  after 
setting  telephone  poles  to  replace  the  streets 
in  such  manner  as  may  be  required  by  ordi- 
nance or  by  the  board  of  public  Improve- 
ments and  to  the  satisfaction  of  the  street 
commissioner,  and  requiring  that  such  per- 
sons and  corporations  shall  give  to  the  city 
penal  bond  in  the  sum  of  $20,000  with  the 
'  condition  that  such  person  or  corporation 
will  comply  with  such  ordinances  and  save 
tile  city  harmless  from  any  loss  on  account 
of  any  failure  in  that  respect  It  also  intro- 
duced In  evidence  the  bond  executed  by  the 
plaintiff  herein  in  accordance  with  those  or- 
dinances. 

Plaintiff,  in  rebuttal,  put  on  the  stand  Mr. 
B.  T.  Miller,  an  attorney  at  law,  who  was  one 
of  the  attorneys  for  the  Klnloch  Telephone 
Company  in  the  Merritt  Case.  He  testified 
that,  preparatory  to  the  trial  of  that  case, 
counsel  for  both  the  defendants  therein  held 
a  consultation  in  which  they  came  to  a  con- 
clusion stated  by  the  witness  thus: 


"That  it  wooU  be  soiddal  for  us  to  attnnpt 
to  throw  the  burden — either  one  to  throw  the 
burden  on  the  other,  and  that  we  had  to  make 
a  joint  fight  in  that  case  and  combine  oar  forc- 
es, and  when  we  went  to  Mexico  our  poidtion 
was  stated  to  Mr.  Robertson,  and  be  folly  con- 
curred on  that,  and  we  carried  out  that  theory 
in  the  trial  of  the  case." 

At  the  close  of  the  evidence,  the  coart 
gave  the  defendant  a  declaration  of  law  as 
follows: 

"The  court  sitting  as  a  Jury,  declares  the 
law  to  be:  That,  upon  the  pleadings  and  proof 
herein,  the  plaintiff  is  not  entitled  to  recover, 
and  that  the  findings  must  be  for  the  defend- 
ant" 

Benjamin  H.  Charles,  of  St  Louis,  for  ap- 
pellant. Charles  H.  Daues  and  Truman  P. 
Young,  both  of  St  Louis,  for  respondent 

ROY,  O.  (after  stating  the  tacts  as  above). 
L  The  Judgment  in  the  Merritt  Case  tvas  one 
falling  under  the  provisions  of  section  5431, 
B.  6.  1909,  which  is: 

"Defendants  in  a  Judgment  founded  on  an  ac- 
tion for  the  redress  of  a  private  wrong  shall  be 
subject  to  contribution,  and  all  other  conse- 
quences of  such  judgment  in  the  same  manner 
and  to  the  same  extent  as  defendants  in  a  jndg^ 
ment  in  an  action  founded  on  contract" 

In  Eaton  &  Prince  Co.  v.  Trust  Co.,  123 
Mo.  App.  117,  100  S.  W.  651,  It  was  held  that 
the  statute  applied  to  a  case  of  negligent 
omission  of  duty  on  the  part  of  several  tort- 
feasors which  concurred  in  causing  the  In- 
Jury,  though  there  was  no  unity  or  concert 
of  action  on  their  part  That  was  approved 
in  Miller  v.  United  Railways  Co.,  165  Mo. 
App.  528,  134  S.  W.  1045. 

[1]  II.  In  McMahan  v.  G^ger,  73  Mo.  loc. 
dt  149,  39  Am.  Rep.  489,  is  the  following 
quotation  from  Freeman  on  Judgments.  S  23: 

"Parties  to  a  judgment  are  not  bound  by  it 
in  a  subsequent  controversy  between  each  oth- 
er, unless  they  were  adversary  parties  in  the 
anginal  actioiu  If  A.  recovers  judgment  against 
B.  and  C,  upon  a  contract,  which  judgment  is 
paid  by  B.,  the  liability  of  C.  to  B.  in  a  subse- 
quent action  for  contribution  is  still  an  open 
question,  because,  as  to  it  no  issue  was  made 
or  tried  in  the  former  suit  As  between  the 
several  defendants  therein,  a  joint  judpnent  es- 
tablishes nothing  but  their  joint  liability  to  the 
plaintiff.  Which  of  the  defendants  should  pay 
the  entire  debt,  or  what  proportion  each  should 
pay  in  case  each  is  partly  liable,  is  still  un- 
ndjadicated ;  but  a  judgment  against  two  joint 
debtors  prevents  either  from  denying  the  ex- 
istence and  obligation  of  the  debt  though  he 
may  still  prove  by  any  competent  evidence  in 
his  power  that  the  whole  burden  of  the  obliga- 
tion should  be  borne  by  the  other." 

The  section  of  the  statute  above  set  out 
appUes  the  same  rule  of  contribution  to 
Judgments  rendered  in  actions  on  torts.  It 
was  held  in  Brewster  v.  Gauss,  37  Mo.  518. 
that  a  Judgment  founded  on  tort  was  con- 
clusive as  between  the  defendants  as  to  the 
liability  of  eadi  to  the  judgment  plaintiff. 
Such  being  the  law,  neither  the  plaintiff  nor 
the  defendant  herein  can  be  heard  to  contend 
in  this  case  that  it  was  not  liable  to  Merritt 
for  damages  recovered  by  him. 

[2]  III.  The  telephone  company  was  liable 
over  to  the  city  for  any  damages  the  city 
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znlgbt  be  comiiened  to  pay  to  Merritt  by  rea- 
son of  a  defect  In  the  street,  caused  by  the 
negligence  of  the  telephone  company.  4  Dil- 
lon Man.  Corp.  (5th  Ed.)  1 1728;  2  Thompson 
on  Heg.  (Ist  Ed.)  p.  789;  Rochester  t. 
GampbeU,  128  N.  Y.  loc.  dt.  411,  25  N.  B.  937, 
10  L.  R.  A.  893,  2»  Am.  St.  Hep.  760 ;  Elkhart 
V.  Wickwlre,  87  Ind.  77;  Inhabitants  of 
Wobom  ▼.  Railroad,  109  Mass.  283.  That 
role  was  taken  for  granted  without  being  ex- 
pressly decided  in  Memphis  v.  Miller,  78  Mo. 
App.  67. 

[3]  IV.  Appellant  d&iam  to  have  made  a 
prima  fade  case  for  contribution  when  It 
alleged  and  proved  the  record  in  the  Merritt 
Case.  It  may  be  conceded  that  ordinarily, 
and  in  the  absence  of  anything  further,  a 
Judgment  sounding  in  tort  would,  under  the 
statute,  be  a  prima  facie  showing  for  contri- 
bution as  between  the  defendants  therein. 
But  the  record  In  the  former  case  does  not 
st<9  there.  It  shows  facts  which  create  a 
primary  liability  of  the  telephone  company 
as  between  It  and  the  city.  Such  being  the 
case,  we  hold  that  the  petltlm  herein  does 
not  state  a  cause  of  action. 

[4, 5]  V.  Appellant  says  that  the  evidence 
of  the  witness  Anderson  which  was  offered 
by  It  and  excluded  by  the  court  would  have 
dM>wn  that  the  hole  in  question  was  not 
caused  by  the  telephone  company,  but  by  a 
leaking  Are  plug,  and  would  thus  have  shown 
a  primary  liability  of  the  city.  Not  so;  It 
-would  have  shown  a  sole  liability  on  the 
part  of  the  city  to  Merritt,  and  would  have 
shown  that  the  telephone  company  was  not 
liable  to  Merritt  at  all.  There  is  a  wide 
<Ufferaice  here  between  a  primary  liability 
and  a  sole  liability.  Neither  of  the  parties 
to  this  suit  can  claim  that  tbe  other  was 
solely  liable  to  Merritt,  because  the  Judgment 
in  the  Merritt  Case  concludes  than  on  that 
point.  It  is  conceded  that  neither  of  the  par- 
ties hereto  is  so  concluded  on  the  question  as 
to  whether  the  other  was  primarily  liable. 
The  situation  is  peculiar  in  this,  that  tlie 
telephone  company  seeks  to  avoid  its  own 
primary  liability,  a  thing  It  has  the  right  to 
do,  by  showing  the  sole  liability  of  the  city, 
a  thing  which  it  has  here  no  right  to  do, 
because  that  point  Is  concluded  against  it  by 
the  Judgment  In  the  former  case. 

[I]  YL  Appellant  Insists  that  the  agree- 
ment shown  by  the  evidence  of  the  witness 
Miller  as  to  the  course  to  be  pursued  by  the 
defendants  In  the  Merritt  Case,  and  the  com- 
pliance of  the  parties  with  that  agreement, 
estops  the  respondent  from  now  asserting  the 
primary  liability  of  the  appellant  There  Is 
no  plea  of  estoppel  In  either  the  petition  or 
reply.  We  see  no  reason  why  this  case 
should  be  excepted  from  the  general  rule 
that  an  estoppel  must  be  pleaded.  Thompson 
T.  Lindsay,  242  Mo.  53,  145  S.  W.  472.  Ap- 
pellant'«  brief  contains  this: 

"The  two  defendants  in  the  M«rritt  Case  had 
an  agreement,  in  the  interests  of  a  common 
joint  .defense,  under  which   neither  defendant 


wonld  attempt  to  cart  ai^  primary  liability  up- 
on the  other," 

There  are  several  dlfflculttos  involved  la 
that  statement  which  counsel  have  over- 
looked: 

(a)  That  was  not  the  proper  place  or  time 
for  the  determlnatkn  of  the  question  of  pri- 
mary UablUty  of  either  of  the  parties  defend- 
ant therein. 

(b)  Primary  liability  of  the  city  could  not 
possibly  have  been  shown.  It  might  have 
been  shown  that  It  was  solely  responsible, 
but  not  that  it  was  primarily  so. 

(c)  The  telephone  company  could  have  se- 
cured a  verdict  in  the  Merritt  Case  if  it  had 
shown  that  the  h(de  In  the  street  was  not 
caused  by  its  negligence.  There  was  nothing 
to  prevent  It  from  making  snch  showing  un- 
less there  was  a  la^.  of  evidence  On  that 
point  Certainly  it  was  not  prevented  from 
so  doing  out  of  any  fear  that  the  city  would 
prove  that  the  telephone  ccMnpany  was  solely 
liable.  So  far  as  we  can  see,  whatever  made 
the  tdephonc  company  liable  made  the  city 
liable.  Any  effort  of  the  dty  to  fix  liability 
on  the  telephone  company  would  Involve  the 
dty  In  the  same  result,  so  far  as  that  case 
was  concerned.  The  telephone  company, 
without  any  agreement,  could  have  gone  on 
with  impunity  In  its  effort  to  prove  that  the 
city  aloue  was  liable,  with  no  fear  that  the 
dty  would  attempt  to  prove  that  the  tele- 
phone company  was  liable. 

(d)  An  examination  of  the  mport  of  the 
Merritt  Case,  on  the  appeal  to  this  court, 
shows  clearly  that  if  there  was  an  agreement 
for  a  joint  defense  It  was  not  carried  out 
There  were  separate  briefs  filed  here  on  that 
appeal.  This  court,  speaking  to  the  second 
pfdnt  made  by  the  telephone  company,  said 
(215  Mo.  IOC  dt  309,  115  S.  W.  22): 

"But,  passing  this  point,  it  is  urged  that  all 
the  positive  evidence  tends  to  show  that  the 
hole  dug  by  the  Kinloch  Company  was  upon  the 
west  side  of  the  pole  and  not  upon  the  east 
side.  This  defendant  urges  that  it  ia  only  by 
the  merest  inference  that  it  could  be  said  that 
it  dug  the  hole  into  which  the  plaintiff  fell,  but 
it  is  not  seriously  denied  that  there  was  a  de- 
pression on  the  east  side  of  the  pole  which  oc- 
casioned the  injury  to  plaintiff." 

That  shows  a  dear  attempt  on  the  part  of 
this  appellant  to  escape  by  throwing  the  sole 
Uability  on  the  dty. 

[7]  (e)  Even  U  such  an  agreement  was' 
made,  it  would  be  a  very  strained  construc- 
tion of  It  to  bold  that  It  contemplated  any 
more  than  a  common  defense  in  that  suit 
There  is  nothing  to  show  that  It  was  intend- 
ed that  either  party's  rights  In  this  case 
should  be  affected  by  It 

[8]  VII.  In  Heman  Construction  Company 
V.  St  Louis,  258  Mo.  332,  165  S.  W.  1032,  It 
was  held  that  a  contractor  who  was  under 
bond  to  the  dty,  conditioned  that  the  con- 
tractor would  comply  with  the  city  ordi- 
nances and  save  the  dty  harmless  from  any 
loss  by  reason  of  the  contractor's  negligence 
resulting  In  damage  to  other  persons,  was 
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by  Bach  bond  precteded  from  obtaining  con- 
tribntlon  nnder  the  statute  from  the  city 
OB  account  of  tbfi  payment  by  the  contractor 
of  a  judgment  rendered  against  both  for  the 
contractor's  negligence.  That  case  proceeded 
on  the  theory,  wlthont  deciding,  that  the 
original  Judgment  was  not  conclusive  as  to 
the  question  of  primary  liability,  and  held 
that  such  bond  threw  the  primary  liability 
<»  the  contractor.  In  this  case  the  primary 
liability  is  put  upon  the  tel^bone  company 
both  by  the  bond  and  by  the  law,  erea  with- 
out the  bond. 
The  Judgment  is  affirmed. 

WILLIAMS,  C^  concurs. 

PBR  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  is  adopted  .as  the  opinion  of  the 
court.    All  concur. 


SHBPPARD  V.  ENRIGHT.     (No.  17964.) 

(Supreme   Court  of  Missouri,  Division  No.  2. 
July  5,  1916.) 

1.  Afpbai.  and  Ebkob  «=9926(1)— PREStncp- 
TiOHS— Findings— EviD«NCE—IyAJiK8. 

In  an  action  to  determine  title,  plaintiff 
claiming  as  grantee  of  a  purchaser  at  execu- 
tion sate,  wbere  defendant  claimed  that  plain- 
tiff was  his  attorney  in  the  proceeding  wherein 
the  judgment  was  rendered,  but  there  was  posi- 
tive evidence  that  plaintiff  was  not  a  member 
of  the  firm  of  S.  and  II.,  and  the  trial  conrt 
found  he  was  not,  the  Supreme  Court  cannot 
presume  that  the  S.  referred  to  as  a  member  of 
that  firm  in  defendant's  testimony  was  plain- 
tiff. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Ehror,  Cent.  Dig.  IS  1279,  3735-3738,  3741. 
3743;    Dec  Dig.   «=>826(1).] 

2.  EZKOXJTION  «=9260— Saus— Settino  Asidk 

— lNAn£<)UACT   OF  CONSIDEKATION. 

Where  property  worth  from  $1,000  to  $1,- 
200  was  sold  on  execution  sale  tor  $20,  there 
being  a  mortgage  of  record  against  it  in  the 
sum  of  $400,  the  price  was  not  so  inadequate 
as  to  warrant  the  court  in  setting  the  sale 
aside. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  J!  703-707,  789;  Dec.  Dig.  €=>250.] 

3.  Execution    ^=>253(2)   ~   SmnNa   Aside 
Sale— Laches. 

If  property  was  sold  on  execution  sale  to  a 
party  acting  for  the  owner's  attorney,  as  the 
owner  claimed,  it  was  the  owner's  duty,  if  he 
felt  himself  aggrieved,  to  act  promptly  to  set 
aside  the  sale  before  the  rights  of  innocent  par- 
ties intervened. 

(Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  ii  608.  721;    Dec.  Dig.  «=92o3(2).] 

Appeal  from  Circuit  Court,  Lawrence 
County ;  Carr  McNatt,  Judge. 

Action  by  Lee  Sheppard  against  Thomas 
F.  Enrlght.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

R.  H.  Davis,  of  Joplin,  for  appellant.  C. 
V.  Buckley,  of  Joplin,  for  respondent. 

REVELLE,  J.  This  Is  an  action  to  de- 
termine title  to  a  certain  tract  of  land  lo- 


cated In  Lawrence  coanty,  Ho.,  containing  40 
acres.  From  a  judgment  in  favor  of  plain- 
tiff, the  defendant  appeals. 

[1]  The  record  discloses  that  oa  the  lOtb 
day  of  May,  1008,  Judgment  was  rendered 
against  the  herein  defendant  In  the  drcult 
court  of  Jasper  county.  Mo.,  for  the  sum  of 
$50  in  favor  of  defendant's  wife  for  alimony 
and  possibly  attorney's  fees.  At  the  time 
defendant  was  the  owner  of  the  property  in 
controversy.  In  pursuance  of  an  execution 
duly  issued  on  the  aforesaid  judgment  the 
property  was,  on  the  10th  day  of  May,  1909, 
sold  by  the  sheriff  of  Lawrence  county  to  A. 
C.  Burnett  for  the  sum  of  $20,  and  a  deed 
conveying  same  was  duly  executed  by  that 
officer.  On  the  29th  day  of  May  following, 
Burnett  executed  a  quitclaim  deed  to  the 
plaintiff,  and  it  is  under  this  that  plalntUf 
claims.  The  only  contentions  made  here  by 
the  appellant  are  that  the  property  was  sold 
for  an  Inadequate  consideration,  and  that  the 
plaintiff  herein  was  his  attorney  in  the  pro- 
ceeding wherein  the  Judgment  under  which 
the  property  was  sold  was  rendered,  and. 
having  bought  his  client's  property,  he  took 
and  holds  same  In  trust  for  the  client  As 
to  the  latter  contention,  we  find  In  the  record 
only  the  following  evidence:  The  plaintiff  in 
testifjdng  says  that  in  that  proceeding  be 
was  the  attorney  for  the  defendant's  wlf6, 
who  was  therein  the  adversary  of  the  defend- 
ant here.  We  find  no  evidence  contradictory 
of  this,  or  even  tending  to  show  that  the 
plaintiff  was,  at  that  time  the  defendant's 
attorney,  except  the  following  from  the  de- 
fendant: 

"Q.  Who'  were  yonr  attomejrs  in  the  divorce 
suit?    A.  Sheppard  &  Hendrix." 

There  Is  nothing  whatever  in  the  record  to 
show  that  the  Sheppard  referred  to  as  a 
member  of  the  firm  of  Sheppard  &  Hendrix 
was  the  plaintiff  herein,  and  we  cannot  in- 
dulge such  a  presumption,  partlcnlarly  when 
there  is  positive  evidence  to  the  contrary 
and  the  lower  conrt  has  found  the  fttct  to  be 
otherwise. 

[J]  Pertinent  to  the  other  contentl<Hi,  the 
record  discloses  that  at  the  time  of  the  execn- 
tlon  sale  the  property  was  of  the  value  of 
from  11,000  to  $1,200,  and  that  same  was 
sold  for  $20.  The  record  further,  however, 
discloses  that  at  that  time  there  was  of  rec- 
ord a  mortgage  or  deed  of  tmst  against  the 
property  in  the  sum  of  $400.  The  defendant 
testified  that  this  instrument  had  not  been 
originally  executed  by  him  in  good  faith, 
but  for  the  purpose  of  delaying  and  defraud- 
ing certain  of  his  creditors.  There  Is  no  evi- 
dence that  either  the  purchaser  at  the  exe- 
cution sale  or  the  plaintiff  herein  had  knowl- 
edge of  tlie  fraudulent  nature  and  purpose 
of  this  instrument  at  the  time  of  their  re- 
spective purchases.  It  was  duly  placed  on 
record,  and,  so  far  as  the  evidence  discloses, 
subsequent  purchasers  took  with  knowledge 


4=>Por  atlier  cases  see  stun*  topic  and  KBY-NUMBRR  In  all  K«r-Numb«r«d  DlcMU  and  Ind«xM 
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ot  the  lien,  and  were  not  only  warranted, 
but  bound  to  assume,  that  It  was  legal  and 
valid.  The  rule  Is  well  settled  that  mere 
Inadequacy  of  the  price  at  which  property  is 
sold  at  an  execution  sale  will  not,  of  Itself, 
in  the  absence  of  irregularities  in  the  con- 
duct of  the  sale,  warrant  the  court  in  setting 
such  sale  aside,  unless  the  inadequacy  Is 
such  as  to  shock  the  moral  sense  and  out- 
rage the  conscience.  Davis  v.  McCann,  143 
Mo.  172.  44  S.  W.  795.  In  many  Jurisdictions 
even  the  exception  which  we  recognize  is  not 
acknowledged  or  given  force.  17  Cyc.  1276, 
and  cases  cited.  Considering  the  fact  that 
this  ifToperty  was,  as  above  stated,  incumber- 
ed to  the  extent  of  $400,  we  cannot  say  that 
the  price  at  which  the  same  was  sold  was  so 
Inadequate  as  to  come  within  the  conceded 
exc^tton. 

[3]  There  Is  also  another  reason  why  this 
does  not  strongly  appeal  to  the  conscience. 
Tbe  property  was  sold  on  May  10,  1909,  and 
tlie  defendant  took  no  action  whatever  In  re- 
lation thereto  until  the  plaintiff  herein  filed 
this  suit  to  have  the  title  determined.  He 
tben  appeared,  and  for  the  first  time  set  up 
this  claim  In  an  answer.  Under  the  circum- 
stances disclosed,  it  was  the  duty  of  the  de- 
fendant, if  he  felt  himself  aggrieved,  to  act 
promptly,  and  before  the  rights  of  innocent 
parties  intervened.  Such  tardy  applications 
■for  relief  are  not  looked  upon  with  favor. 
It  is  also  the  tendency  and  policy  of  all 
courts  to  uphold  Judicial  sales,  and  when 
nothing  more  appears  than  is  disclosed  by 
the  Instant  record,  a  deaf  ear  is  turned  to  the 
suppliant. 

The  Judgment  is  afllrmed.    All  concur. 


STATE  V.  McHENRT.     (No.  19025.) 

<Sopreme  Court  of   Missouri,   Division   Xo.  2. 

July  18,  1916.) 

1.  CnnaNAL   Law    <S=»1106{2)— Tbanscbipt— 
PruNG. 

Rev.  St.  1909,  {  5309,  requiring  the  transcript 
in  criminal  appeals  to  be  returned  as  in  civil  cas- 
es, except  where  the  appeal  operates  as  a  stay, 
imposes  upon  accused  tiie  personal  duty  of  filing 
a  transcript  within   one  year. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2891 ;  Dec.  Dig.  <S=»1106(2).] 

2.  CanaitAi.  Law  <g=5>1104(3)— Apwial— Tban- 

SCKIPT— SUFFICIENCT. 

Rev.  St.  1009,  i  5309,  also  imposes  upon  ac- 
cused the  personal  duty  of  filing  a  fuU  tran- 
script, and  a  short-form  transcript  is  insuffi- 
cient 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ijiw,  Cent  Dig.  |i  2776,  2886;  Dec.  Dig.  <Ss» 
1104(3).] 

Appeal  from  Circuit  Court,  Scotland 
County. 

Nate  McHenry  was  convicted  of  crime,  and 
appeals.    Appeal  dismissed. 

F(«le  &  Campbell,  of  Memphis,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.,  for  the 
State. 


PER  CURIAM.  [1,8]  This  appeal  was 
taken  by  defendant  on  the  25th  day  of  May, 
1915.  He  has  filed  In  this  court  what  Is  com- 
monly called  In  a  civil  case  a  "short-form" 
transcript,  consisting  of  a  certified  copy  of 
the  judgment  and  ot  the  order  granting  an 
appeal.  We  held  it  to  be  personally  incum- 
bent upon  the  accused  when  appellant  in  a 
criminal  case  (other  than  upon  such  convic- 
tions as  automatically  suspend  execution) 
to  fully  perfect  his  appeal  within  one  year 
after  the  granting  thereof  (State  v.  Pieski, 
248  Mo.  715,  154  S.  W.  747),  by  causing  to  be 
filed  here  a  full  transcript  as  provided  by 
statute  (section  5309,  R.  8.  1909).  We  held 
that  the  filing  of  a  short-form  transcript  la 
neither  contemplated  by  statute  nor  permit- 
ted to  be  done  In  a  criminal  case.  State  v. 
Short,  250  Mo.  331,  157  S.  W.  306. 

Since,  therefore,  owing  to  the  failure  of  de- 
fendant to  perfect  his  aroeal  herein,  there  la 
nothing  before  us  upon  which  a  review  of 
this  case  can  be  had,  we  order  that  this  ap- 
peal be  dismissed. 


BURT  et  al.  v.  McKIBBIN  et  al.    (No.  17639.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
July  6,  1916.) 

1.  W1I.L8  «=»68(2) — CONTBACT  TO  MakX  WILL 

—Evidence. 
Where  a  husband  and  wife  made  mutual 
wills,  that  they  each  may  have  intended  in  case 
of  being  a  survivor  to  make  a  will  in  favor  of 
the  heirs  of  both  will  not  enable  the  heirs  of 
the  wife,  dying  before  the  husband,  to  enforce 
the  alleged  oral  contract  to  make  a  will  in 
part  in  their  favor. 

[EM.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  i  1C5;  Dec  Dig.  <S=95S(2).] 

2.  WlLM  «=>58(2)— CoNTBACT  TO  MAKE  WUi 

— Evidence. 
Proof  of  the  making  of  an  alleged  contract 
to  make  a  will  must  be  so  strong,  cogent,  and 
convincing    as    to    remove    and    exclude   every 
doubt  that  decedent  made  it 

[Ed.  Note. — For  other  eases,  see  Wills,  Cent 
Dig.  I  165;  Dec.  Dig.  <g=>58(2).] 

3.  Wills  «=>58(1) — Contbact  toMaickWiix 
— Definiteness. 

A  contract  to  make  a  will  is  enforceable 
only  if  its  terms  are. definite  and  unequivocal. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  164;  Dec.  Dig.  ®=»58(1).] 

4.  Wills  <8=s>58(2)— Contract  to  Make  Will 
—Evidence. 

In  a  suit  to  enforce  alleged  oral  contract  to 
make  a  will,  evidence  held  insufficient  to  show 
that  such  contract  was  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  166;  Dec.  Dig.  <8=»58(2).] 

5.  Frauds,     Statute    of    ®=9l29(12) — Con- 
tbact TO  Make  Wiu^-Pabt  Performance. 

Where  it  was  conceded  that  a  husband  and 
wife  made  a  contract  for  mutual  wills,  but  it 
was  not  conceded  that  they  further  contracted 
that  the  survivor  of  the  two  should  make  a  will 
in  favor  of  the  heirs  of  both,  the  making  of  the 
mutual  wills  was  hot  such  part  performance  of 
the  alleged  additional  contract  to  make  a  fur- 
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tber  win  by  the  imrviTOr  as  to  take  sneh  con- 
tract ont  of  the  statute  of  frands. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  |  292;  Dec.  Dis.  «s>l^(12).] 

Appeal  from  Circuit  Conrt,  Jackson  Conn- 
ty;  Walter  A.  Powell,  Judge. 

Suit  by  Joseph  O.  Bnrt  and  others  against 
Bobert  T.  McKibUn  and  others.  From  a  de- 
cree for  defendants,  plalntiflls  appeal.  Af- 
firmed. 

This  Is  a  proceeding  to  enforce  an  alleged 
oral  contract  to  make  a  will.  From  a  decree 
in  favor  of  defendants  plalntlfFs  hare  ap- 
pealed. 

On  August  30,  1909,  James  W.  McKibbln 
and  his  wife,  EInora,  made  reciprocal  wills, 
each  In  favor  of  the  other  absolutely  as  to 
all  the  property  owned  by  each,  respective- 
ly. The  McKibbins  had  been  married  in 
1885,  or  earlier.  In  Ohio.  The  wife  got  a 
farm  in  that  state  from  her  father,  worth 
about  $5,000.  The  husband  failed  in  the 
livery  business  there  about  that  thne.  They 
moved  to  Missouri,  where  he  was  a  fireman 
on  the  railroad  for  a  while.  In  1889  he  be- 
came the  owner  of  a  third  Interest  in  a  liv- 
ery stable,  using  for  that  purpose  $2,000 
raised  on  a  mortgage  on  the  wife's  farm  In 
Ohio.  He  was  a  tireless  worker,  and  made 
money  in  Kansas  City  in  the  livery  business 
and  in  real  estate.  She  was  frugal  and  do- 
mestic in  her  tastes.  They  were  devoted 
to  each  other.  Their  only  child  died  in  In- 
fancy. Of  the  property  they  possessed  at 
the  time  the  wills  were  made,  about  $30,000 
of  It  was  in  his  name,  and  about  $50,000  in 
real  estate  was  in  her  name.  It  was  all  the 
result  of  his  business  except  what  the  wife 
realized  from  the  Ohio  farm.  The  plaintiffs 
are  the  brothers,  nephews,  and  nieces  of  EI- 
nora McKibbln,  and  the  Board  of  Home 
Missions  of  the  United  Presbyterian  Church 
of  North  America,  a  corporation.  The  de- 
fendants are  the  brother,  sisters,  nephews, 
and  niece  of  James  W.  McKibbln,  and  the 
administrators  of  the  respective  estates  of 
said  deceased  husband  and  wife.  The  peti- 
tion alleges: 

"That  on  said  30th  day  of  August,  1909,  said 
James  W.  McKibbln  verbally  promised  said 
EInora  McKibbin  that  if  she  would  make  her 
will,  giving  to  him  all  of  her  estate,  he  would 
make  his  will,  giving  to  her  all  of  his  estate, 
and  that  in  case  he  survived  her  he  would  make 
another  will,  giving  all  of  their  properties  un- 
disposed of  by  him  at  his  death,  one-half  to 
his  heirs  and  one-half  to  her  heirs.  And  the 
said  EInora  McKibbin,  at  the  same  time,  verbal- 
ly promised  said  James  W.  McKibbin  that  if 
be  would  make  his  will,  giving  to  her  all  of  his 
estate,  she  would  make  her  will  as  proposed  by 
him,  giving  to  him  all  of  her  estate,  and  that 
in  case  she  survived  him  she  would  make  an- 
other will,  giving  all  of  their  properties  undis- 
posed of  by  her  at  her  death,  one-half  to  her 
heirs  and  one-half  to  his  heirs" 

— and  alleges  that  those  wills  were  made  In 
pursuance  of  that  contract.  It  also  alleges: 
"Plaintiffs  further  state:  That  afterwards, 
at  the  times  hereinafter  averred,  the  said  EIno- 
ra McKibbin  and  James  W.  McKibbin  under- 


took to  modify  their  aforssald  -  agreement  t»> 
specting  the  making  of  their  wills  aad  the  dis- 
position to  be  made  of  the  residue  of  their  es- 
tates by  the  survivor  of  them,  in  the  following 
respects,  to  wit:  On  or  about  the  15th  day  of 
August,  1910,  said  ESnora  McKibbin  verbally 
directed  said  James  W.  McKibbin  to  dispose  of 
certain  of  her  personal  properties  to  certain 
plaintiffs,  after  her  decease,  in  manner  follow- 
me:  That  is  to  say,  that  he  should  dve  her  trig 
pillows  and  her  gray  coat  and  her  ttlack  skirt 
to  Ida  Burt ;  that  he  should  give  her  blue  suit 
and  her  Japanese  dishes  to  Grace  Ella  Willcoi ; 
that  he  should  give  her  bracelet  to  Hoe  Burt; 
that  he  should  give  her  wateh  and  chain  to 
Amy  Burt;  that  he  should  give  her  rings  and 
silk  dresses  to  Minnie  Burt  and  Amy  Burt. 
That  said  James  W.  McKibbin  then  and  there 
promised  said  EInora  KeKibUn  to  so  dispose 
of  said  articles.  That  on  the  19th  day  of  No- 
vember, 1910,  said  EInora  McKibbin,  who  was 
then  expecting  to  soon  die,  but  being  then  able 
to  make  a  will,  told  said  James  W.  McKibbin 
that  in  the  will  which  he  had  agreed  to  make 
after  her  death,  as  hereinbefore  stated,  she 
wanted  him  to  give  and  bequeath  $500  to  Grace 
Flla  Willcoi,  $500  to  Velma  McKibbin,  and 
$500  to  Myrtle  Sickle :  that  she  wanted  him  to 
give  and  bequeath  to  Norville  J.  Hannnm  and 
Ida  Bnrt  $1,000  each  more  than  the  rest  of  the 
heirs,  because  they  were  crippled;  that  she  did 
not  want  him  to  rive  or  bequeath  any  of  their 
property  to  Marshall  Hannum  or  Cory  Bnrt; 
that  she  wanted  him  to  eive  and  bequeath  to  the 
United  Presbyterian  Church,  for  home  mis- 
sions, the  sum  of  $500 :  nod  that  all  the  rest  of 
their  property  she  wanted  him  to  give,  devise, 
and  bequeath  to  his  and  her  heirs,  dividing  the 
same  equally  between  said  heirs,  with  the  ex- 
ception of  Marshall  Hannum  and  Cory  Burt, 
who  should  receive  nothing.  That  said  James 
W.  McKibbin  then  and  there  promised  said  EI- 
nora McKibbin  to  so  provide  in  his  said  will. 

"Plaintiffs  state  that  on  the  22d  day  of  No- 
vember, 1910,  the  said  EInora  McKibbin  de- 
parted this  life  at  Kansas  City,  Mo.,  and  that 
on  the  27th  day  of  November,  1910,  the  said 
James  W.  McKibbin  departed  this  life  in  the 
state  of  Ohio,  to  wliich  state  he  had  gone  with 
the  remains  of  his  said  wife;  that  after  the 
death  of  the  said  EInora  McKibbin,  and  prior 
to  the  death  of  the  said  James  W.  McKibbin, 
he,  the  said  James  W.  McKibbin,  pursuant  to 
his  promipe  hereinbefore  alleged,  gave  to  tlie 
plaintiff  Ida  Burt  the  big  pillows,  gray  coat,  and 
blnrk  i^kirt,  and  gave  to  the  plaintiff  Grace  El- 
la Willoox  the  blue  suit  nnn  Japanese  dishes, 
cmd  gave  to  the  plaintiff  Iloe  Bnrt  the  bracelet, 
and  gave  tn  the  plaintiffs  Minnie  Burt  and  Amy 
Burt  the  rings  and  silk  dresses,  referred  to  by 
the  said  EInora  McKibbin  on  the  15th  day  of 
August,  1910,  as  hereinbefore  set  forth,  and 
was  preparing  to  further  carry  out  and  per- 
form the  aforesaid  agreement  between  him  and 
his  said  wife  and  his  promises  to  her,  herein- 
before set  forth ;  that  on  the  5th  day  of  De- 
cember, 1910,  the  aforesaid  will  of  said  EInora 
McKibbin  was  duly  proved  and  admitted  to  pro- 
bate by  the  probate  court  of  Jaclcson  county. 
Mo.,  at  Kansas  C^ty,  and  adjudged  to  be  her 
last  will  and  testament,  and  on  the  same  date 
the  aforesaid  will  of  the  said  James  W.  McKib- 
bin was  duly  proved  in  said  court,  and  by  it 
admitted  to  nmbate  and  adjudged  to  be  his  last 
will  and  testament;  that  the  defendant  John 
"W.  Hannum  has  been  by  said  probate  court 
duly  appointed  administrator  with  the  will  an- 
nexed of  the  estate  of  said  James  W.  McKib- 
bin, deceased,  and  has  qualified  and  is  now  act- 
ing as  such  administrator,  and  that  the  defend- 
ant Sam  B.  Strotber,  as  public  administrator 
of  Jackson  county,  Ma,  has  been  by  said  pro- 
bate court  duly  ordered  to  take  charge  of,  and 
administer,  the  estate  of  the  said  EInora  McKib- 
bin, deceased,  which  he  is  now  doing." 


Digitized  by 


Google 


Uoi 


BUBT  T.  MtiEIBBm 


189 


The  answer  denlfis  tiie  making  of  sncb 
contract,  and  denies  making  the  modification 
thereto  alleged  In  the  petition. 

The  will  of  the  wife  was  as  follows: 
"I,  ESnora  McKibbin,  of  Kansas  City,  Mo., 
being  of  sonnd  mind  and  disposing  memory,  de- 
clare the  following  to  be  my  last  wUl  and  testa- 
ment and  by  this  revoke  all  prerioos  willa  made 
by  ma. 

"Item  I. 

"I  nominate  apd  oxk  the  appointment  of  my 
husband,  James  Woodbnrn  McSabbin,  as  execu 
tor  of  this  will  and  atik  that  no  bond  of  any 
kind  be. required  of  him. 

"Item  n, 

"I  wish  and  direct  my  eiecator  to  itay  all 
daims  against  my  estate  that  are  jost  includ- 
ing the  cost  of  burial,  the  same  to  be  paid  a-. 
soon  as  possible  after  my  decease. 

"Item  III. 

"^  give,  devise  and  bequeath  to  my  beloved 
husband,  James  Woodburn  McKibbin,  in  case 
he  survives  me  all  the  residue  of  my  estate,  aft- 
er payments  above  ordered,  and  I  mean  by  'all 
the  residue  of  my  estate'  all  property  of  what- 
ever kind  belonging  to  me  at  my  death,  either 
real  or  personal,  rights  in  action,  notes,  bonds, 
accounts,  in  fact,  everything  I  may  possess  or 
own  making  him  by  this  will  my  sole  bene- 
ficiary. 

"In  witness  whereof  I  do  hereunto  set  my 
hand,  at  Kansas  City,  Mo.,  this  30th  day  of 
August,  190e.  Blnora  McKibbin." 

The  will  of  the  husband  was  In  every  re- 
Bpect  the  reciprocal  of  her  will. 

Mrs.  Mozier,  the  wife  of  a  former  partner 
of  McKlbbln's,  testified  for  the  plaintiffs,  stat- 
ing that  she  had  written  several  wlUs  for 
different  people;  that  Mrs.  McKibbin,  on 
August  30,  1900,  was  expecting  to  undergo  a 
surgical  operation  for  cancer;  that  McKib- 
bin sent  for  her  to  come  to  his  bouse ;  that 
when  she  arrived  he  asked  her  to  speak  to 
his  wife  about  her  making  a  will  In  bis  fa- 
vor.   She  then  testified  as  follows: 

"He  asked  me  to  speak  to  her,  and  I  finally 
agreed  that  I  would,  in  view  of  our  intimate 
relationship,  so  I  went  upstairs  to  her  room, 
not  letting  her  know  I  had  the  conversation 
with  her  husband,  as  though  I  had  Just  come, 
and  talked  with  her,  and  she  told  me  what  the 
doctors  had  said,  and  that  she  was  going  to  the 
hospital,  and  spoke  of  her  own  feelings  and  of 
various  matters,  and  then  she  said,  'If  I  should 
not  recover,  I  wish  I  had  some  disposition  of 
my  things,'  and  I  said  to  her,  'Well,  why  not 
make  a  will?'  and  she  said,  'No,  I  don't  know 
about  that;  Jimmy  has  never  made  any  will, 
he  always  had  a  prejudice  against  it  and  I 
won't  make  a  will  unless  he  will  make  one ;' 
and  I  asked  her  would  she  be  willing  to  make 
a  will  if  he  would  make  one,  she  said  yes  she 
would,  and  I  asked  her,  I  said,  'Let  me  go 
downstairs  and  speak  to  him  and  ask  him  how 
he  feels  about  that'  She  said  that  I  might  so 
I  went  downstairs,  and  I  said  to  him  I  liad 
been  talking  with  Mrs.  McKibbin,  and  she  was 
willing  to  make  a  will  If  he  would  make  one, 
and  I  said  to  him,  'Would  you  be  willing  to  do 
that?*  and  he  said  he  would,  and  I  said,  'Oome 
npatairs  and  talk  the  matter  over  with  her,' 
wliieh  he  did.  They  talked  for  some  time  in  my 
presence.  I  didn't  pay  any  special  attention 
to  what  they  said.  I  knew  when  they  got  the 
matter  threshed  out  they  would  tell  me,  and 
finally  I  said  something  to  the  effect,  'If  you 
pec^Ia  know  what  you  want  done  now^  I  will 


try  and  fix  It  the  way  yoo  want: It'  and  they 
both  said  that  they  bad  decided  to  make  wills 
eicacUy  alike,  that  each  wished  for  the  other 
to  have  the  full  use  of  whatever  property  they 
owned  during  their  lifetime,  and  that  whatever 
should  be  left  they  wished  divided  between  his 
family  and  her  family,  so  I  said  to  them,  'Then 
you  wish  each  to  leave  the  other  your  property, 
and  whatever  remains  after  the  death  of  the 
survivor  to  be  divided  equally  among  Mr.  Mc- 
Klbbln's heirs  and  your  heirs?'  and  they  said, 
'Yes.'  I  got  pencil  and  paper  and  wrote  this 
out,  in  accordance  with  their  instructions,  and 
they  continued  talking.  I  didn't  pay  any  par- 
ticular attention,  only  that  I  remember  that 
Mrs.  McKibbin  said  it  was  her  intention  to  not 
hamper  Jimmy  in  any  way ;  that  if  she  should 
go  first  she  wished  what  was  left  to  be  for  hia 
full  benefit,  and  he  said  that  was  his  wish  in 
regard  to  his  wife,  but  that  what  should  be 
left  when  they  were  both  gone  they  wished  di- 
vided equally  to  his  heirs  and  to  her  heirs.  Q. 
Mrs.  Mozier,  did  you  proceed  to  write  and  did 
you  make  known  to  them  the  fact  that  you  were 
penciling  a  will,  providing  for  that  division  of 
their  property  after  death  of  the  survivor  of 
them?  A.  Yes,  sir;  I  went  on  writing  and  they 
continued  talking,  and  when  I  had  the  paper 
written  I  read  it  aloud  to  them.  Q.  And  is 
that  paper  in  existence,  Mrs.  Mozier?  A.  No, 
sir;  ft  Is  not  Q.  What  became  of  it?  A.  I 
don't  know.  It  was  left  at  the  house,  and  I 
don't  remember  now  whether  I  destroyed  it  my- 
self or  Mr.  McKibbin,  or  what  became  of  it 
Q.  As  you  remember  that  pencil  sketch  or  mem- 
orandum of  a  will ;  did  it  have  any  provision  in 
it  respecting  the  division  of  their  estates  after 
the  death  of  the  survivor?  A.  Yes,  sir.  _  Q. 
When  you  read  that  to  them  what,  if  anything, 
was  said  by  them  or  either  of  them?  A.  Well, 
I  think,  I  don't  remember  which  spoke  of  It, 
but  one  or  both  said,  'Well,  we  will  just  leave 
that  out  about  the  division  of  the  property  aft- 
er the  death  of  the  last  one.  and  just  leave 
everything  to  each  other,  and  the  survivor  will 
make  a  new  will,  and  whatever  should  be  left 
then  will  be  divided  equally  among  the  heirs  of 
the  two  people.'  Q.  Was  it  after  that,  that 
these  two  papers  marked  'Exhibit  1'  and  'Ex- 
hibit 2'  were  written  out  with  pen  and  ink  by 
you?  A.  Yes,  sir.  Q.  How  soon  after?  A. 
Just  right  away." 

Those  Exhibits  1  and  2  were  the  wills 
above  mentioned,  and  which  were  then  and 
there  properly  signed  and  witnessed. 

Mrs.  McKibbin  recovered  after  the  opera- 
tion, so  that  she  was  able  to  walk  about  un- 
til March,  1910,  after  which  time  she  was 
confined  to  her  bed. 

Mrs.  Mozier  further  testified  that  a  few 
days  before  the  wife's  death  Mr.  McKibbin 
was  expecting  to  take  her  body  to  Ohio  for 
burial,  and  said  to  her  (witness) : 

"Now,  when  I  come  back  from  Ohio  I  want 
you  to  write  that  new  will  for  me.  I  want 
to  do  exactly  as  I  promised  EUa." 

By  "Ella"  he  meant  his  wife.  He  died  be- 
fore he  could  get  back  to  Missouri.  On  cross- 
examination  Mrs.  Mozier  testified  as  follows: 

"Q.  Mrs.  Mozier,  state  whether  or  not  the 
Monday  a'ter  Mr.  McKibbin  died  you  went  to 
the  home  of  Mr.  John  Hannum  in  the  morn- 
ing, and  that  Mrs.  IaiIu  Hannum,  Mrs.  Leon- 
ard, and  Norville  Haunum  were  present ;  do 
vou  recall  the  time?  A.  I  don't  recall  whether 
it  was  Monday ;  I  think  probably  it  was.  Yes ; 
I  was  at  the  house.  Q.  State  whether  or  not 
yon  did  not  at  that  time  state,  in  the  presence 
of  those  people,  that  the  Burts  couldn't  get  any- 
thing, that  you  had  written  the  wills  and  that 
theyconldnt  be  broken,  and  the  whole  matter 
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wa«  settled  by  the  'wills?  Do  you  tecall  that? 
A.  I  don't  remember  whether  I  said  that.  I 
don't  think  I  would  hardly  undertake  to  say  it. 
Q.  I  mean  language  to  that  effect?  A.  I  pre- 
sume I  said  I  wrote  the  wills  that  each  left  to 
the  other,  and,  Mr.  McKibbin  having  outlived 
his  wife,  that  in  my  oiHnion  the  estate  would 
descend  to  bis  heirs.  Q.  You  never  said  any- 
thing about  this  contract  at  that  time?  A. 
No,  sir;  not  that  I  remember.  I  didn't  attach 
importance  to  it.  Q.  Please  state  if  you  didn't 
go  to  Mr.  McKibbin's  residence  on  that  same 
day  after  that,  and  there  were  present  Mr.  and 
Mrs.  Kelly  and  possibly  Mrs.  Boberts,  and 
whether  you  said  at  that  time  that  these  wills 
settled  tne  whole  property  matters  between 
these  people,  and  that  the  Bnrts  got  left,  and 
there  was  nothing  they  oould  do,  and  they 
couldn't  break  the  will,  or  words  to  that  effect. 
A.  I  may  have  stated  that,  but  it  was  my  opin- 
ion, as  I  said  before,  that  IVIr.  McKibbin  having 
outlived  bis  wife  tbat  his  heirs  would  take  the 
property.  I  may  have  stated  it  as  my  opinion. 
Q.  Xon  didn't  state  anything  about  the  con- 
tract there?    A.  Not  that  I  remember  of." 

Mrs.  Roberts,  who  had  lived  in  the  McKib- 
bin home  at  various  times,  and  who  was 
there  during  the  year  immediately  preceding 
their  deaths,  testified  for  the  plaintiffs  that 
'^neither  the  husband  nor  wife  ever  mention- 
ed having  any  agreement  between  them  as  to 
a  will  by  the  survivor  of  them  in  favor  of 
the  heirs  of  both.  She  testifled  that  in  Au- 
gust, 1910,  she  talked  with  the  husband  and 
wife,  and  at  the  wife's  request  she  made  a 
list  of  things  which  Mrs.  McKibbin  wished 
to  dispose  ot    She  further  testifled: 

"Q.  I  want  you  to  tell  what  she  said.  A.  She 
said  she  wanted  Ida  Bart,  Joe  Burt's  daugh- 
ter, to  have  a  black  skirt  that  she  had  and  a 
pair  of  large  feather  pillows  which  had  been 
her  mother's,  and  Amy  Burt  she  wanted  to  have 
her  watch  and  chain,  Iloe  Burt  her  bracelet, 
and  Grace,  Mr.  Ebenezer  Burt's  daughter,  her 
blue  skirt  and  Japanese  dishes  that  she  had; 
then  she  also  spoke  of  her  piano  which  Mr. 
McKibbin  had  given  her  the  Christmas  before, 
she  said  she  would  like  very  much  that  Minnie 
and  Amy,  Mr.  Joe  Burt's  daughters,  would  have 
the  piano  and  enjoy  it.  Mr.  McKibbin  agreed 
to  everything  up  until  this  time. 

''The  Court:  Just  tell  what  Mr.  McKibbin 
said. 

"A.  (continuing).  Mr.  McKibbin  said,  'Ella,  I 
think  a  lot  of  that  piano  on  account  of  it  being 

fours,  and  I  would  rather  keep  that  for  myself, 
would  prefer  to  give  them  the  price  of  the 
piano  than  to  give  the  piano  to  them,'  and  she 
agreed  to  what  he  said.  Q.  What,  if  anything, 
did  Mr.  McKibbin  say  to  the  other  things  that 
she  had  said  she  wanted  to  give  to  these  various 
parties?  A.  He  said,  'Zillla,  it  shall  be  just  as 
you  wish,'  Q.  When  next  was  that  subject 
talked  of  in  your  hearing  between  Mr.  and  Mrs. 
McKibbin?  A.  On  the  Saturday  preceding  her 
death.  Q.  Please  state  now  what  was  said,  us- 
ing Mrs.  McKibbin's  words  as  nearly  as  you 
can  remember,  and  Mr.  McKibbin's  words  as 
nearly  as  you  can  remember.  A.  'They  sent  for 
me  to  come  to  the  room  and  be  with  them  and 
hear  what  she  had  to  say,  and  Mrs.  McKibbin 
said  that  she  wanted  to  give  ?500  to  Myrtle, 
Bob's  daughter,  and  $500  to— its  hard  for  me  to 
recall  those  names.  They  were  bequeathed  to 
four  dififerent—     Q.  (interrupting),     velma? 

"Mr.  Vineyard :    I  object  to  that. 

"The  Court :  Yes,  I  think  this  is  a  matter  for 
her.  It's  a  very  material  thing,  Mr.  Day.  (To 
which  ruling  of  the  court  plaintifb  at  ^e  time 
duly  exceptrd.) 

"A.  (continuing).  That  Ida  Burt  and  Norry 
Honnum,  both  cripples,  one  on  each  side  of  the 


family,  should  receive  $f,<M>0  More  than  any 
ot  the  others;  that  Manhall  Hannum,  a 
nephew  of  Mr.  McKibbin,  and  Cora  Burt,  a 
nephew  of  Mrs.  McKibbin,  should  never  have 
one  cent,  'and  I  also  want  you  to  provide  some 
money  for  a  memorial  window  when  they 
build  the  new  dinrch  and  set  aside  a  certain 
amount  for  home  missions  in  our  church.'  Q. 
Did  Mrs.  McKibbin  mention  the  amount  shi; 
wanted  set  aside  for  home  missions?  A.  No; 
'A  few  hundred  dollars,'  I  think,  were  the  words 
she  used ;  she  may  nave  said  |400  or  $<'>00, 
something  like  that,  but  I  really  can't  recall  now 
just  the  amount.  Q.  Anything  else  said?  A. 
She  got  mixed  when  she  was  trying  to  remember 
the  names  of  her  different  nieces.  Some  of 
them  had  married,  and  she  couldn't  remember 
the  names  of  her  nephews-in-law,  and  she  was 
getting  very  nervous  about  it,  and  Mr,  McKib- 
bin spoke  and  he  said,  'Now,  Mother,  don't 
worry  yonrself  about  this.'  We  could  see  it 
was  taxing  her  strength,  and  he  says,  'I  will' — 
it  was  understood  he  was  to  go  back  with  her 
body ;  he  says,  'WJien  I  go  back  I  will  attend  to 
all  this  and  find  out  the  names  of  the  girls' 
husbands,  and  when  I  come  back  and  make  a 
new  will  it  will  be  all  fixed  up,  so  don't  worr7 
about  it.'  Q.  Now,  have  you  stated  all  that 
was  saM  on  that  occasion,  the  Saturday  before 
her  death,  to  the  best  of  your  recollection?  A. 
There  was  one  other  little  instance.  She  turned 
to  me  when  she  was  through  talking  to  Mr. 
McKibbin,  and  he  had  told  her  it  should  be  done 
just  as  she  wanted  it  done  when  he  pame  back, 
and  she  said,  'Molly,  you  know  just  how  forget- 
ful Jimmie  is  and  how  he  puts  things  off,  and,' 
she  snys,  'I  want  you  to  keep  at  him  until  he  has 
this  fixed  up,'  and  I  promised  her  I  would.  Q. 
Are  you  able  now  to  remember  and  give  the 
names  of  the  persons  that  she  named  as  per- 
sons to  whom  he  should  gi\-e  $500  each,  and,  if 
so,  will  you  do  so?  A.  There  was  Myrtle,  Bob's 
daughter,  and  there  was  Amy  Burt,  Joe's  daugh- 
ter, and  Minnie  Burt,  Joe's  daughter,  and 
Velma  McKibbin,  as  near  as  I  can  remember. 
I  can  further  say  that  I  have  the  list  with 
me  that  I  made  out  at  that  time,  so  that  will 
show.  Q.  Will  you  please  produce  it,  Mrs. 
Roberts?  A.  Yes,  sir;  it's  almost  worn  out 
(handing  paper  to  counsel).  Q.  Did  I  under- 
stand you  to  say  this  Uttle  paper  was  written 
down  in  the  presence  of  Mr.  McKibbin  by  you 
at  the  time  she  was  giving  you  these  directions? 
A.  Yes,  sir.  Q.  And  that  this  paper,  made  at 
tbat  time,  shows  the  names  of  the  parties  to 
whom  she  wanted  to  give,  or  have  him  give, 
$5U0  each?  A.  All  that  she  mentioned,  Mr. 
Day.  There  were  others,  but  she  got  weak,  and 
she  didn't  finish  her  list.  Those  were  all  that 
she  gave  me. 

"Mr.  Day:  We  offer  this  paper  in  evidence. 

"Said  paper  was  here  marked  by  the  stenogra- 
pher 'Exhibit  13,'  and  is  in  words  and  figures  as 
follows,  to  wit: 

"  'Exhibit  18. 

Grace  EUa  AVilcox f500 

Velma  McKibbin    500 

Myrtle  (Bob's  daughter)   600 

Nora  and  Ida  lUOO  more  than  the  rest  rec. 
Marshall  Bannum— Nothing.' 

"Q.  I  will  ask  yon  to  state  whether  or  not 
anything  was  said  in  that  conversation  about 
what  Mr.  McKibbin  was  to  do  with  the  bal- 
ance of  tbe  estate  at  his  death?  A.  Yoa  mean 
after  this  talk?  Q.  Yes;  how  be  was  to  dis- 
pose of  that,  if  anything?  A.  They  sp<^e  of 
It  giving  it  to  the  relatives  on  both  sides.  Q. 
What  did  Mr.  McKibbin  say  to  that  request? 
A.  He  said  it  should  be,  he  was  perfectly  agreed 
and  it  should  be,  as  she  wished.  Q.  You  were 
present,  were  you,  at  the  time  of  the  death  ot 
Mrs.  McKibbin?  A.  Yes,  sir.  Q.  On  tiio  day 
of  the  funeral?  A.  Yes,  sir.  Q.  And  what, 
if  anything,  did  you  do  in  .the  way  of  packing 
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some  articles  t&at-  yon  have  mentioned,  that 
Airs.  McKibbin  had  mentioned  to  you  thnt  were 
to  be  given  to  certain  persons?  A.  He  called  me 
and  said,  'Molly,  you  come  upstairs  with  me, 
and  we  will  fix  up  and  trunk  the  stuff  that  Bile 
'wanted  her  folks  to  have,'  and  I  went  upstairs 
'with  him,  and  be  had  me  brine  out  each  article 
and  lay  them  on  the  bed,  and  we  looked  them 
over  and  put  them  in  the  trunk.  Q.  What  did 
you  pnt  in  the  trunk?  A.  We  put  in  nearly 
everything  that  she  had,  not  only  what  she  bad 
requested  put  in  the  trunk,  but  all  of  her  clothes. 
Q.  And  what  was  done  with  that  trunk?  A. 
Mr.  McKibbin  took  it  back  with  him  when  he 
took  her  body  back.  Q.  Did  Mr.  McKibbin  say 
anything  to  you  about  what  he  intended  to  do 
^hen  he  came  back,  before  leaving  with  the 
body?  A.  What  was  it.  Mr.  Day?  Q.  Before 
leaving  for  Ohio  with  Mrs.  McKibbin'a  body. 
A..  He  told  me,  of  course,  my  husband  and  I 
-w^as  to  stay  there  until  he  came  hack.  'Now,' 
he  says,  'Molly,  I  will  be  back  not  later  than 
T%arsday,  and  when  I  come  back  we  'will  fix 
everything  up.' " 

On  cross-examination  she  testified: 
*'Q.  Did  Mrs.  McKibbin  say  anything  to  yon 
at  that  time,  when  she  told  you  that  the  wills  bad 
been  made,  giving  the  property  each  to  the  oth- 
er, did  she  say  anything  at  that  time  about  a 
contract  of  any  kind  being  made  at  the  time  the 
-qrilis  -were  made,  or  before  the  wills  were  made? 
A.  No.  sir;  that's  all  she  told  me  was  what 
I  stated,  what  she  left  was  Mrs.  McKibbin's; 
^nrhat  he  left  was  hers." 

J.  W.  Lyman  testified  for  defendants  that 
for  many  years  he  was  on  confidential  bnsl- 
ness  terms  with  the  McKlbblns,  and  that  they 
stated  to  blm  that  they  had  each  made  a  will 
In  favor  of  the  other,  but  that  they  said 
notblne  about  aax  contract  In  that  connec- 
tion. 

Tbree  of  the  brothers  of  Mrs.  McKibbin,  all 
residents  of  Ohio,  testified.  None  of  them 
said  anything  about  a  contract  between  the 
bnsband  and  wife.  One  of  them,  Joseph  O. 
Bnrt.  testified: 

"Q.  Will  yon  please  state  what  that  conTer<Hi- 
tion  was?  A.  He  says  to  me:  'When  this  thin« 
is  over,  I  want  you  to  go  with  me  to  New  Mexico 
this  'winter  and  stay.  I  got  my  business  m 
stidi  a  shape  that  I  can  leave  it.'  And  I  says: 
'Ko;  I  am  going  to  Florida  this  winter  utd 
stay  there;'  and  he  says:  'If  you  go  there,  I 
'will  go  with  you,'  and  after  we  got  to  Ohio,  and 
before  I  Ipft  him,  he  says:  'I  will  go  back  and 
fix  my  business,  fix  up  the  papers,'  the  will  was 
wbat  it  'was, 'and  then  I  will  come  back,  and  we 
^vill  go  to  Florida,'  and  that  was 'our  calcula- 
tioD  when  I  left  him." 

George  W.  Day,  of  Kansas  City,  for  appel- 
lants. Rozzelle,  Vineyard  &  Thacber,  of  Kan- 
sas City  (James  K.  Houghton  and  Frank  A. 
Boys,  both  of  Kansas  City,  of  counsel),  for 
respondents. 

ROT,  C.  (after  stating  the  facts  as  above). 
We  consider  It  a  certainty  (hat  the  reciprocal 
w^ills  of  husband  and  wife,  dated  August  30, 
1909,  were  made  each  In  consideration  of  the 
otber  and  In  pursuance  of  an  agreement  that 
tb^  jBhould  be  so  made.  The  plaintiffs  go 
further  In  their  petition  and  allege  that  the 
agreenient  between  husband  and  wife  con- 
tained an  additional  prevision,  to  the  effect 
that  the  survivor  should  make  a  'will  in  favor 
of  the  heirs  of  both,  giving  to  his  heirs  half 


and  to  her  heirs  half.  In  order  for  the 
plaintiffs  to  prevail  herein,  they  must  prove 
the  making  of  such  contract  in  favor  of  the 
heirs. 

There  are  several  preliminary  questions, 
both  as  to  the  law  and  as  to  tlie  facts  which 
should  be  disposed  of  before  we  reach  the 
main  issue. 

[1]  I.  The  fact  that  the  husband  and  wife 
may  have  each  intended.  In  case  of  being 
such  .survivor,  to  make  a  will  in  favor  of 
such  heirs  does'  not,  of  Itself,  entitle  plaintiffs 
to  prevail.  Such  an  intention  must  not  only 
have  existed,  but  it  must  have  been  em- 
bodied in  the  contract  The  fact  that  such 
intent  existed  should  be  given  Its  full  weight 
in  determining  whether  such  contract  was 
made,  but  it  cannot  be  made  to  supply  the 
place  of  such  contract.  In  Asbury  v.  Hlck- 
Un,  181  Mo.  loc.  clt  670,  81  S.  W.  304,  it  was 
said: 

"The  tenor  of  the  testimony  of  all  the  plain- 
tiff's witnesses  on  this  point  was  that  Mrs. 
Baldwin  in  the  last  few  years  of  her  life,  from 
time  to  time^  had  said  that  rte  intended  Zoe 
to  have  her  property  when  she  died.  Statements 
of  that  kind  are  more  naturally  indicative  of  a 
gratuitous  testamentary  intention  than  they  are 
of  the  acknowledgment  of  a  contractnal  obliga- 
tion. Those  witnesses  all  showed  a  willingness 
to  say  anything  that  they  could  truthfully  say 
to  sustain  the  plaintiff's  case,  yet  not  one  of 
them  said  that  Mrs.  Baldwin  made  any  refer- 
ence to  a  contract  she  had  made  with  Zoe's 
mother  or  with  Zoe  herself,  or  with  any  one  for 
her,  and  it  does  not  appear  that  Zoe  was  pres- 
ent at  any  of  the  conversations  to  which  the 
witnesses  referred." 

In  Forrister  v.  Sullivan,  231  Mo.  loc.  dt. 
374,  132.  S.  W.  731,  Is  this: 

"A  mere  testamentary  disposition  to  devise  by 
will  or  a  mere  benevolent  disposition  to  convey 
by  deed,  by  way  of  gift  or  as  a  reward  for 
services  not  plainly  provoked  by  and  bottomed 
on  the  contract  in  snit,  will  not  take  the  case 
out  of  the  statute." 

That  language  is  approved  in  Walker  v. 
Bohannau,  243  Mo.  loc.  dt.  186,  147  S.  W. 
1024. 

[2]  II.  The  proof  of  the  making  of  the  al- 
leged contract  must  be  "so  strong,  cogent, 
and  convincing  as  to  remove  and  exclude 
every  doubt  that  the  decedent  made  the  con- 
tract." Steele  v.  Steele,  161  Mo.  loc.  clt.  675, 
61  S.  W.  817.  In  Wales  v.  Holden,  209  Mo. 
552,  108  S.  W.  89,  It  was  said  that  the  proof 
must  be  "overwhelming."  See,  also,  Oliver 
V.  Johnson,  238  Mo.  359,  142  S.  W.  274,  and 
Walker  v,  Bohannan,  supra. 

[3]  III.  Not  only  must  the  proof  show  be- 
yond a  reasonable  doubt  that  a  contract  was 
made,  but  it  must  appear  from  such  proof 
that  the  terms  of  the  Contract  were  "clear, 
definite,  and  unequivocal."  Rogers  v.  Wolfe, 
104  Mo.  1,  14  S.  W.  805,    It  is  there  said: 

"It  the  terms  are  uncertain  or  ambiguous,  or 
not  made  out  by  satisfactory  proofs,  a  specific 
performance  'will  not  (as  indeed  upon  principle 
it  should  not)  be  decreed." 

[4]  IV.  That  a  contract  of  any  kind  in  fa- 
vor of  the  heirs  is  shown  beyond  a  reasona- 
ble doubt  cannot  be  affirmed.     Mrs.  Mozier 
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wrote  the  'wlUs.  One  of  those  wills  is  above 
shown.  Her  evldaice  Is  before  ns.  It  must 
be  conceded  that  she  does  not  lack  In  in- 
telligence, or  in  bosluess  capacity.  She  heard 
all  that  passed  between  the  husband  and 
wife  at  the  time  the  wills  were  written.  Her 
testimony  as  to  what  was  then  said  is  above 
set  out  And  yet,  on  the  day  after  Mr.  Mc- 
Kibbln's  death,  she  told  various  people  that 
all  the  property  would  go  to  his  heirs  to  the 
exclusion  of  hers,  and  she  then  said  nothing 
about  any  contract  between  hnsband  and 
wife.  She  testified  as  a  reason  for  not  men- 
tioning It  that  she  did  not  attach  any  im- 
portance to  it.  What  did  Mrs.  Mozier  mean 
by  testifying  that  she  did  not  attach  any  im- 
portance to  it?  Did  she  mean  that  she  did 
not  consider  that  the  language  used  amount- 
ed to  a  contract?  If  so,  we  have  a  right  to 
believe  that  the  McEibbins  did  not  consider 
it  a  contract  At  least  we  have  no  author- 
ity for  thinking  that  the  husband  and  wife 
attached  any  more  importance  to  the  inci- 
dent than  did  Mrs.  Mozier,  wbo  believed  that 
all  the  property  would  go  to  the  heirs  of  the 
survivor.  Such  being  the  case,  we  have  no 
legal,  moral,  or  equitable  right  to  enforce  as 
a  contract  an  incident  to  which  nobody  at  the 
time  it  occurred  attached  any  importance. 
The  existence  of  a  contract  between  husband 
and  wife  in  favor  of  the  heirs  depends  almost 
entirely  on  the  evidence  of  Mrs.  Mozier.  Mrs. 
Roberts'  testimony  clearly  shows  that  the 
husband  was  willing  and  even  anxious  to 
conform  to  the  wife's  wishes ;  but  Mrs.  Rob- 
erta knew  nothing  about  any  contract  Three 
of  Kr&  McEibbin's  brother*  wore  on  the 
stand.  One  of  them  testified  that  the  hus- 
band spoke  of  "fixing  up  the  papers,"  and 
that  witness  said  that  a  will  was  meant  but 
he  said  nothing  about  a  contract  Mr.  Ly- 
man said  that  they  spoke  to  htm  about  hav- 
ing made  wills  in  favor  of  each  other,  bat 
that  they  said  nothing  about  a  contract  Out- 
side of  Mrs.  Mozier's  testimony  It  appears  to 
us  that  Mrs.  McKibbin  first  began  to  discuss 
the  relatives  in  August  1910,  a  year  after 
the  wills  were  written.  She  then  requested 
that  certain  articles  of  personal  property  be 
given  to  the  persons  then  named.  Just  be- 
fore her  death  she  attempted  to  have  a  list 
made  of  special  bequests,  but  was  unable  to 
complete  it  Mrs.  Roberts  says  that  at  that 
time  the  husband  and  wife  spoke  of  giving 
the  property  after  his  death  to  the  relatives 
on  both  sides.  She  was  then  asked,  "What 
did  Mr.  McKibbin  say  to  that  request?"  and 


answered,  "He  said  it  should  be,  he  was  per- 
fectly agreed  and  it  should  be,  as  she  wished." 

We  have  set  out  the  testimony  of  Mrs. 
Roberts  at  considerable  length.  The  conver- 
sations between  husband  and  wife,  as  relat- 
ed by  her,  seem  to  be  free  from  any  connec- 
tion with  a  contract  made  a  year  before.  If 
one  had  been  made,  they  seemed  to  have  for- 
gotten it,  or  to  have  attached  no  importance 
to  It  The  plaintiffs  allege  in  their  petition 
that  the  conversations  between  husband  and 
wife  In  August  and  November,  a  year  after 
the  wills  were  made,  constituted  modifica- 
tions of  the  original  conbract  Mrs.  Roberts 
was  an  active  participant  In  those  conversa- 
tions. She  was  a  witness  for  plaintiffs,  and 
testified  that  such. original  contract  was  nev- 
er mentioned.  We  are  forced  to  the  concln- 
slon  that  the  reason  they  did  not  mention  it 
was  that  it  did  not  exist.  Mrs.  Mozier  over- 
looked it  after  their  deaths  for  the  same  rea- 
son. The  evidence  falls  far  short  of  proving 
beyond  a  reasonable  doubt  that  such  contract 
was  made. 

[S]  y.  In  Wales  v.  Holden,  snpra,  209  Ma 
loc.  dt  676,  108  S.  W.  96,  it  was  said: 

"A  court  of  equity,  therefore,  requires  that  a 
part  performance  relied  on  to  take  the  case 
ont  of  the  statute  should  be  of  a  character,  not 
only  consistent  with  the  reasonable  presumption 
that  what  was  done  was  done  on  the  faith  of 
such  a  contract,  bat  also  that  it  would  be  nn- 
rensonable  to  presume  that  it  was  done  on  any 
other  theory." 

In  Kirk  V.  Mlddlebrook,  901  Mo.  loc  dt 
289,  100  S.  W.  460,  dted  In  Collins  v.  Har- 
rell,  219  Mo.  279,  118  8.  W.  432,  it  was  held 
that  the  performance  on  the  part  of  the 
promisee  must  be  unequivocal,  and  referable 
alone  to  the  very  contract  soogbt  to  be  en- 
forced and  to  none  other.  In  this  case  it  is 
conceded  by  us  that  the  husband  and  wife 
agreed  that  each  would  make  a  will  In  favor 
of  the  other.  It  is  not  conceded  that  there 
was  an  additional  contract  in  favor  of  the 
heirs.  Under  the  rule  above  mentioned  we 
must  refer  the  performance  on  the  part  of 
Mrs.  McKibbin  by  the  making  of  her  will  to 
the  conceded  contract  .and  not  to  the  one  In 
dispute.  This  is  a  proposition  that  we  think 
too  plain  for  prolonged  discussion.  It  pre- 
sents an  insurmountable  barrier  to  recovery 
on  the  part  of  the  plaintiffs. 

The  decree  of  the  trial  court  is  affirmed. 

WII/IilAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROT,  C  is  ad<9ted  as  the  opinion  of  the 
ooort    All  ooncnr. 
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MXnXTNB  V.  KANSAS  CITT.     (No.  17928.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
July  6,  1916.) 

1.  MimiciPAi,  Corporations  ®=»243  —  Con- 
tracts—Statutory  Requirements. 
Rev.  St  1909,  J  2778,  requires  contracts  of 
municipal  corporations  to  be  within  their  pow- 
ers and  to  be  in  writing.  Section  9703  author- 
ixes  cities  of  1(X),000  or  over  to  adopt  special 
charters,  subject  to  state  Constitution  and  laws. 
Section  9704  provides  that  such  special  charter 
shall  constitute  the  entire  organic  law,  and  su- 
persede all  laws  in  terms  governing  cities  of 
100,000  or  over.  Held,  that  a  citj  of  lOO.OOK) 
or  over,  having  adopted  a  special  charter,  is 
nevertheless  subject  to  section  2778,  and  is  not 
liable  on  contracts,  unless  written ;  such  section 
applying  alike  to  all  cities,  regardless  of  popula- 
tion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  675-677 ;  Dec.  Dig. 
^=92-13.] 

SI  MumOIPAI,     OoBPORATIOnB     ^saS&-<3eAM' 
TBB— "OBOANIC   liAW." 

"Organic  law,"  within  Rev.  St.  1909.  | 
9704,  as  applied  to  cities,  means  the  statutes 
governing  and  regulating  cities,  towns,  and 
Tillages  of  the  various  dasaes. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  145-147 ;   Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Organic  Law.] 

8.  Appeal  and  Error  «=»1002  —  Revirw — 

Questions  por  Jury. 
Although  plaintiff's  testimony  that  the  fire 
and  water  board  told  him  to  do  extra  work,  and 
it  would  be  settled  for  when  completed,  was  con- 
tradicted by  the  board,  whose  records  were  silent 
OD  that  question,  and  by  a  letter  sent  to  plain- 
tiff, that  question  was  for  the  jury,  whose  deci- 
sion is  eondusive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  3935-3987;   Dec.  Dig.  «=> 
1002.] 
4.  MuNiCTPAX   Corporations   «=»3fl0(2)— Ijt- 

PRovBifENTS  —  Contracts  —  Construction 

—Extra  Work. 
Where  a  municipal  contract  required  extra 
work  to  be  done  only  on  written  order  after 
agreement  as  to  cost,  and  provided  that  the 
contractor  should  get  the  dirt  for  an  embank- 
ment from  property  owned  or  acquired  by  the 
defendant,  the  contractor  could  not,  in  the  ab- 
sence of  written  order,  recover  at  law  on  the 
contract  for  extra  haul  from  land  afterwards 
acquired  by  defendant,  if  there  was  no  fraud 
or  mistake. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorTOrations,  Cent  Dig.  |  892;   Dec.  Dig.  <&=> 

6.  Estoppel  «=»62(5)  —  Acts  op  Officers 
Contracts— Inval,idity—Lia.bii.ity. 
Since  statutes  and  charters  constitute  pow- 
ers of  attorn^  to  municipal  officers,  beyond 
whose  limitations  they  cannot  go,  the  city  can- 
not in  the  face  of  Rev.  St  1909,  S  2778,  re- 
quiring its  contracts  to  be  in  writing,  be  estop- 
ped by  acts  of  its  officers  to  deny  existence  of 
or  liability  on  oral  contract 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  H  151,  163;  Dec.  Dig.  «=»e2(6)!] 

Appeal  from  Clrcnlt  CV>iirt,  Jackson  Coun- 
ty; Frank  O.  Johnson,  Judge. 

Action  by  W.  C.  Mnlllns  against  Kansas 
City.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 


Plaintiff  sned  defendant  for  diunages  al- 
leged to  have  accrued  to  htm  for  violation  of 
a  contract  for  the  construction  of  a  settling 
basin  for  defendant's  waterworks  system,  and 
bad  Judgment  for  |0,000.  From  this  judg- 
ment, after  the  usual  motions,  defendant  ap- 
pealed. 

The  facts  shown  by  the  record,  so  far  as 
they  are  necessary  to  understand  the  condi- 
tions existing  and  the  law  applicable,  are 
fairly  simple,  and  except  upon  one  point,  to 
which  we  shall  hereafter  advert,  are  practi- 
cally undisputed.  They  are,  to  wit:  That  In 
November,  1908,  defendant  dty  was  desirous 
of  having  constructed  at  Qulndaro,  Kan.,  an 
additional  settling  basin  for  Its  municipal 
waterworks  system,  and  to  this  end  adver- 
tised for  bids  for  the  construction  thereof. 
Plaintiff  was  a  bidder  for  the  doing  6t  this 
work.  His  bid  was  accepted,  and  in  due 
course  he  entered  Into  a  written  contract 
with  defendant  for  the  doing  of  the  same, 
under  certain  spedQcatlons  and  conditions, 
which  we  shall,  as  to  pertinent  parts,  herein- 
after refer  to  and  set  out  It  Is  an  exceed- 
ingly difficult  task  to  characterize  the  peti- 
tion of  plaintiff  herein,  since  It  is  to  an  ex- 
tent sul  generis.  We  shall  therefore.  In  fair- 
ness, set  out  below  the  salient  parts  thereof, 
and  which  set  forth,  as  we  understand  it,  the 
position  of  plaintiff.    These  are  as  follows: 

"As  an  inducement  to  plaintiff  to  enter  into 
said  contract  said  defendant,  by  the  board  of 
light  and  water  commissioners  and  the  chief  en- 
gineer of  the  water  department  pointed  out  to 
plaintiff  said  tract  of  ground  adjacent  to  said 
proposed  settling  basin,  which  ground  consisted 
of  a  large,  high  hill,  and  represented  to  plain- 
tiff, and  agreed  with  him,  that  all  the  earth 
necessary  to  be  used  in  the  construction  of  the 
embankments  aforesaid  would  be  furnished  by 
defendant,  and  should  be  taken  by  plaintiff  from 
said  hill,  and  relying  upon  said  representation 
and  agreement,  and  being  induced  thereby,  plain- 
tiff duly  entered  into  a  contract  with  defendant 
to  haul  and  place  the  necessary  earth  in  said 
embankment  at  45  cents  per  cubic  yard.  Said 
hill  so  designated  by  defendant  was  covered  with 
trees  and  brush,  so  that  it  was  necessary  for 
plaintiff  to  clear  off  said  trees  and  brush,  pre- 

§  oratory  to  commencing  said  work,  and  plaintiff 
id,  under  the  orders  and  directions  of  defend- 
ant, clear  off  said  land  at  great  expense,  to  him- 
self, and  did  put  the  same  in  conditipn  to  remove 
the  earth  therefrom,  and  did  excavate  and  re- 
move therefrom  and  plnce  in  said  embankment 
above  20,(K)0  cubic  yards  of  earth. 

"About  April  1,  1909,  plaintiff  was,  in  viola- 
tion of  said  contract,  stopped  by  defendant  from 
taking  earth  from  said  adjacent  hill,  and  was, 
in  violation  of  said  contract,  by  defendant  or- 
dered and  directed  to  procure  the  remaining  nec- 
essary earth  for  said  embankment  from  another 
tract  of  ground,  which  was  850  feet  further 
away  from  said  embankment  then  the  hill  first 
hereih  referred  to,  and  plaintiff  was  compelled 
to,  and  did,  under  the  orders  and  directions  of 
defendant,  procure  the  remaining  necessary 
earth  for  said  embankment,  to  wit  about  78,000 
cubic  yards,  from  said  distant  hill,  where- 
by plaintiff  was  put  to  great  additional  cost 
and  expense  in  clearing  the  trees  off  said  hill 
and  in  hauling  the  earth  said  additional  dis- 
tance, and  was  greatly  delayed  in  the  comple- 
tion of  said  work,  to  am  tfeat  damage,  to  wit 
in   the   sum  of  $30,6(X).     Wherefore  plaindfl 
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prays  judgment  against  defendant  for  said  sam 
of  $30,600." 

Upon  the  trial  of  the  case  plaintiff  did  not 
offer  in  evidence  the  contract  above  referred 
to  and  which  was  entered  into  between  lilin 
and  defendant.  At  the  close  of  the  testimony 
defendant  interposed  a  demurrer  to  the  evi- 
dence, which  the  court  overruled.  We  mere- 
ly state  this,  so  as  to  throw  light  on  the  at- 
titude of  plaintiff  as  regards  the  allegations 
of  his  petition,  and  not  as  intimating  that 
such  demurrer  should  have  been  sustained 
for  lack  of  offering  this  contract  on  plaintiff's 
Bide  of  the  case ;  for  since,  as  it  was  offered 
by  defendant,  who  did  not  stand  upon  its 
demurrer,  It  is  in  the  case  for  all  purposes 
anyhow.  This  contract  provides,  as  to  the 
places  fr<Hn  which  earth  for  the  making  of 
the  embankments  for  the  settling  basin  shall 
be  obtained,  thus; 

"It  is  expected  that  earth  for  the  construc- 
tion  of  the  embankments  will  be  procured  on 
property  owned  by  Kansas  City,  or  on  such 
property  as  the  hoard  of  fire  and  water  com- 
missioners may  secure."     (Italics  ours.) 

At  the  time  of  entering  into  this  contract 
by  the  parties  herein,  defendant  city  owned 
a  parcel  of  land  which  adjoined  the  old  set- 
tling basin  and  was  near  the  proposed  new 
one,  which  was  to  be  constructed  by  plain- 
tiff, and  which  new  one  adjoined  the  old  ba- 
sin. After  some  20,000  cubic  yards  of  em- 
bankment had  been  built  from  earth  obtained 
from  the  land  of  the  defendant  above  men- 
tioned, it  was  discovered  by  the  engineers  of 
the  city  (who  under  the  contract  had  the  ul- 
timate right  of  decision  as  to  the  quality  of 
materials)  that  the  earth  in  tliis  land,  which 
consisted  of  a  hill,  was  not  of  the  proper 
quality  out  of  which  to  construct  the  em- 
bankment. It  was  found  that  it  consisted, 
not  of  clay,  which  was  required,  but  of 
gravel  and  sand,  mixed  with  boulders,  so 
that  It  became  necessary  to  acquire  another 
place  from  which  to  obtain  the  necessary 
earth.  The  defendant  thereupon  purchased 
80  acres  of  land  adjoining  the  original  hlU, 
which  it  owned,  and  notified  plaintiff  to  ob- 
tain the  remaining  necessary  earth  for  the 
construction  of  the  embankments  from  the 
latter  jdace.  Some  97,000  cubic  yards  of 
earth  were  required  for  the  eml>ankments. 
Plaintiff  obtained  about  20,000  cubic  yards  of 
this  from  the  old  pit,  and  took  the  remain- 
der, some  7T,000  cubic  yards  In  all,  from  the 
new  pit  on  the  land  last  purchased.  Before 
doing  tills,  however,  plaintiff  went  before  the 
board  of  fire  and  water  commissioners  (here- 
inafter for  brevity  and  convenience  called 
simply  fire  and  water  board)  and  complained 
that  the  obtaining  of  earth  from  the  new  pit, 
which  was  447  feet  from  the  old  pit,  or 
which  necessitated  an  increased  average  haul 
of  that  distance,  was  not  within  his  original 
contract.  The  fire  and  water  board  contend- 
ed that  it  was.  Plaintiff  seems  to  have  in- 
sisted that  he  should  have  a  written  order 
-from  said  board  to  go  on  with  this  work. 


The  fire  and  water  board  made  no  entry  any- 
where, or  in  any  wise  upon  their'  records, 
touching  the  matter  of  so-called  extra  haul, 
nor  of  plaintiff's  appearance  and  conten- 
tions ;  80  proof  of  the  matter  rests  wholly  in 
parol  assertion  and  In  parol  denial.  .  Relat- 
ing what  transpired  before  this  board  plain- 
tiff, testifying  for  himself,  says: 

"I  went  down  to  them  and  wanted  a  written 
order  to  go  on  with  this  work,  and  I  wanted  to 
know  how  much  they  were  going  to  pay  me  for 
the  extra  work.  At  the  time  Mr.  Brent.  Mr. 
Groves,  and  Mr.  Meyers  were  the  members  of 
the  fire  and  water  board.  They  wouldn't  enter 
into  any  written  agreement  that  evening,  but 
Mr.  Groves  and  Mr.  Brent  told  me  I  would  be 
paid.  They  said  to  go  ahead  and  do  the  work, 
and  it  would  be  setued  for  after  it  was  com- 
pleted." 

Plaintiff,  as  be  states,  insisted  upon  hav- 
ing a  written  order  as  to  going  on  with  this 
work  and  as  to  change  of  location  of  the  pit 
from  which  he  got  the  earth  for  the  em- 
bankments. Shortly  after  plaintiff  appeared 
before  the  fire  and  water  board,  and  had,  as 
he  relates,  the  conversation  set  out  above,  said 
board  procured  the  writing  to  him  by  their 
consulting  engineer  of  a  letter,  which  is  re- 
ferred to  by  plaintiff  as  the  order  to  proceed 
with  the  work.  This  letter  is  pertinent,  and 
is  for  some  reason  much  relied  on  by  plain- 
tiff. Omitting  signature  and  merely  formal 
parts,  it  reads  as  follows: 

"It  does  not  appear  as  though  sufficiently 
rapid  progress  is  being  made  in  the  construction 
of  the  settling  basin  at  Quindaro,  and  it  is  de- 
sired that  you  employ  a  larger  force  in  order  to 
utilize  fully  this  favorable  season  for  construc- 
tion and  to  secure  a  rate  of  jirogress  which  is 
consistent  and  in  harmony  with  the  terms  of 
the  contract.  Tou  have  already  been  verbally 
notified  that  the  new  ground  purchased  by  the 
board  of  fire  and  water  commissioners,  adjoin- 
ing the  ground  from  which  you  are  now  taking 
earth  for  the  reservoir  embankment,  is  available 
for  your  use  under  the  directions  of  the  con- 
structing engineer  and  under  the  terms  of  your 
contract.  Will  you  kindly  give  this  matter  your 
early  attention,  in  order  to  insure  the  desired 
rate  of  progress?" 

This  letter,  It  will  be  noted,  does  not  rec- 
ognize the  extra  haul  necessitated  as  being 
beyond  the  original  contract,  but  expressly 
says  that  It  is  within  such  contract  Plain- 
tiff thereupon  proceeded  with  the  work.  He 
constmcted  the  embankments  about  which 
this  controversy  revolves,  and  from  time  to 
time,  on  estimates  of  the  work  completed, 
was  paid  therefor  at  the  original  contract 
price  set  out  in  the  written  contract  between 
him  and  defendant,  which  price  and  payment 
he  accepted  without  objection  so  far  as  the 
record  shows.  He  seems  to  have  been  paid 
In  full  at  the  contract  price  for  the  entire 
work  at  its  conclusion,  and  touching  any 
part  thereof,  except  the  compensation  sued 
for,  arising  from  Increase  in  length  of  haul, 
he  makes  no  claim.  The  written  contract 
made  between  plaintiff  and  defendant,  and 
referred  to  above,  is  exceedingly  lengthy. 
No  good,  commensurate  with  the  labor  and 
space  Involved,  would  be  subserved  by  set- 
ting oat  herein  the  whole  of  it.    Pertinent 
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parts  thereof,  wlilch  will  be  referred  to  in 
our  discussion  of  the  case,  read  thus: 

"31.  The  said  board  of  fire  and  water  cdmmis- 
aioners  shall  have  the  rUht  to  make  any  alter- 
ations that  may  hereafter  be  considered  by  them 
as  necessary  and  desirable  in  the  interest  of  the 
city,  in  lines,  grades,  forms  and  dimensions  of 
the  work,  either  before  or  after  the  commence- 
ment of  the  same,  provided  such  alterations  do 
not  materially  change  the  chsracter  of  the  work; 
but  in  case  snch  alterations  increase  the  quan- 
tities, the  said  contractor  shall  bo  paid  for  snch 
increase  at  specified  contract  rates,  or  if  no 
such  rates  be  specified,  at  cost  plus  ten  (10) 
per  cent.;  bat  shoold  the  alterations  diminish 
the  qnantities  and  the  extent  of  the  work,  then 
such  alterations  shall  not  constitute. a  claim  for 
damages,  nor  for  anticipated  profits  on  the  work 
so  altered  or  dispensed  with.  It  is  understood, 
however,  that  such  alterations  can  only  be  made 
upon  the  written  order  of  the  engineer  and  ap- 
proved by  formal  order  of  the  board  of  fire  and 
■water  commissioners. 

"32.  The  contractor  agrees  that  there  shall 
be  no  claim  for  extra  work  except  as  he  may  be 
directed  in  writing  by  the  board  of  fire  and  wa- 
ter commissioners  to  do  extra  work.  Sach  ex- 
tra work  so  ordered  will  then  be  paid  for  in  ac- 
cordance with  the  schedule  of  prices  named  in 
this  contract,  or,  if  no  such  price  be  named,  then 
in  acTCordance  with  prices  that  may  be  agreed 
npon  in  writing  at  the  time,  but  before  said 
extra  work  is  commenced." 

Mnch  testimony  came  in  upon  the  trial  on 
plaintiff's  part,  tending  to  prove  that,  prior 
to  entering  into  the  contract  mentioned,  he 
had  examined  the  location  of  the  proposed 
settling  basin  and  the  adjacent  hill  owned 
by  defendant,  and  tending  to  show  that  he 
■was  led  to  believe  that  this  hill  would  be  the 
place  from  which  the  whole  of  the  earth 
would  be  obtained.  Objection  was  made  to 
tills  sort  of  testimony  by  the  defendant,  on 
the  theory  that  antecedent  conversattons  and 
dealings  were  merged  in  the  contract.  In 
passing  it  may  be  said,  largely  as  a  matter  of 
curiosity,  that  all  three  members  of  the  Are 
and  water  board  testified  in  the  case  for  de- 
fendant. Each  of  them  denied  categorically 
that  any  verbal  agreement  was  made  with 
plaintiff  as  to  paying  him  extra  for  the  in- 
creased haul  arising  from  the  change  of  place 
of  obtaining  earth  with  which  to  make  the 
embankments.  To  a  slight  extent  plaintiff 
was  corroborated  in  a  -somewhat  indefinite 
way  by  one  Armstrong,  who  seems  to  have 
been  clerk  of  the  fixe  and  water  board  at  the 
time  plaintiff  went  before  this  board.  Arm- 
strong, upon  this  point,  says: 

"They  didn't  take  him  up,  or  make  any  order, 
I  naean  that  day ;  but  the  way  they  talked  was 
that  be  should  ^o  in  there  and  take  the  dirt  out 
of  there— that  iSi  out  of  this  new  ground  that 
tbe7  had  bought,  that  he  should  take  the  dirt 
from  there,  and  they  would  settle  with  him  aft- 
erwards." 

Many  errors  in  the  admission  of  testimony 
on  the  part  of  plaintiff  are  urged  by  defend- 
ant:, as  likewise  many  errors  In  the  refusal 
to  admit  t^rtlmony  on  the  part  of  defendant 
are  called  to  our  attention;  but  in  the  view 
■mre  are  ccmstralned  to  take  Of  the  case  we 
think  It  wUl  be  unnecessary  to  refer  to  any 
of  these.  Defmdant  upon  this  appeal  relies 
largely  upon  tbe  allegied  lack  of  testimony  to 


support  the  finding  and  Judgment,  which 
point  it  has  raised  in  divers  sufllcient  ways. 
Since  in  its  brief  the  dty  baa  chosen  to  rely 
upon  this  point  alone,  we  will  follow  it,  as 
we  are  permitted,  In  our  discussion. 

J.  A.  Harzfeld,  A.  F.  Evans,  and  A.  F. 
Smith,  all  of  Kansas  City,  for  appellant. 
Fyke  &  Snider,  of  Kansas  City,  for  respond- 
ent. 

FARIS,  P.  J.  (after  stating  the  facts  as 
above).  [1,2]  I.  The  defendant  contends 
that  the  extra  haul  was  within  the  express 
terms  of  the  written  contract  and  tliat  it 
should  hot  pay  anything  on  account  of  it  for 
this  reason.  Plaintiff  denies  this,  and,  while 
specifically  suing  for  damages  for  a  violation 
of  this  contract,  contends  for  payment  for 
this  extra  haul  uiwn  a  quantum  meruit,  not 
only  conceding  but  denying  the  existence  of 
any  such  written  contract  as  defendant  urges 
is  required  by  section  2778,  R.  S.  1909.  This 
section  reads  thus: 

"No  county,  city,  town,  vlllnge,  school  town- 
ship. School  district  or  other  municipal  corpo- 
ration shall  make  any  contract,  unless  the  same 
shall  he  within  the  scope  of  its  powers  or  be  ex- 
pressly authorized  by  law,  nor  unless  such  con- 
tract be  made  upon  a  consideration  wholly  to 
be  performed  or  executed  subsequent  to  the  mak- 
ing of  the  contract;  and  such  contract,  includ- 
ing the  consideration,  shall  be  in  writing  and 
dated  when  made,  and  shall  be  subscribed  by 
the  parties  thereto,  or  their  agents  authorised 
by  law  and  duly  appointed  and  authorized  in 
writing." 

Plaintiff  denies  the  application  of  the 
above  section  to  the  affairs  of  a  city  having 
a  population  of  over  100,000  and  existing  un- 
der a  special  charter,  and  contends  that  sec- 
tion 9704,  R.  S.  1009,  sets  such  a  city  free 
from  all  statutory  provisions  and  restraints. 
We  do  not  so  construe  the  latter  section.  "We 
have  an  article  in  our  statutes  which  con- 
tains "Laws  Applicable  to  Cities  with  Over 
One  Hundred  Thousand  Inhabitants."  Arti- 
cle 16,  c.  84,  R.  S.  1909.  Said  chapter,  among 
other  things,  provides  that  a  city  having  over 
100,000  inhabitants  may  frame,  ratify  and 
adopt  a  charter  "for  its  own  government, 
consittent  with  and  tubfect  to  the  Congtltu- 
tion  and  laws  of  this  state."  Said  section 
9704  provides  that,  after  the  ratification  and 
adoption  of  such  a  charter,  It  shall  consti- 
tute the  entire  organic  law  of  such  dty,  and 
shall  supersede  all  laws  of  this  state  then  In 
force  in  terms  governing  or  appertaining  to 
cities  having  100,000  inhabitants  or  more. 

It  will  be  noted  that  the  latter  section  does 
not  say  that  sudi  charter  shall  supersede  all 
laics  of  this  state,  and  stop  there,  but  It  mod- 
ifies and  limits  the  laws  so  superseded  there- 
by as  laws  then  in  force  in  terms  governing 
cities  having  100,000  inhabitants  or  more. 
In  short;,  the  limitation  of  said  Section  Is  as 
to  a  particular  sort  of  laws,  not  general,  bat 
such  as  govern  and  appertain  to  cities  having 
100,000  inhabitants  or  more.  But  that  is 
not  all  of  the  inffida  which  point  to  th« 
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meaning  and  prefer  constmcUon  of  said  seo- 
tlon  9704.  The  latter  section  limits  the  laws 
which  the  charter  supersedes  to  the  entire 
organic  law  of  snch  dty.  We  know  that, 
under  our  system  and  manner  of  speaking  in 
this  state,  we  apply  the  term  "organic  law" 
of  the  cities  of  the  several  classes  to  the  ar- 
ticles and  chapters  of  the  statutory  laws 
which  govern  and  regulate  the  several  class- 
es of  cities,  towns,  and  villages ;  that  in  a 
way  such  articles  and  chapters  delimit  and 
fix  the  powers  of  such  cities,  towns,  and  vil- 
lages In  a  manner  similar  to  that  in  which 
the  Constitution  of  the  state  sets  bounds  to 
the  powers  of  the  three  co-ordinate  branches 
of  state  government.  Nor  is  this  all;  there 
Is,  as  we  view  it  and  construe  it,  an  express 
exception  to  the  power  conferred  on  such 
cities  to  frame  a  charter.  This  exertion  is 
that  the  provisions  of  such  charter  shall  be 
"subject  to  the  Constitution  and  laws  of  this 
state,"  and  consistent  therewith.  Section 
0703,  R.  S.  1909.  This  provision  and  limita- 
tion refers  to  all  laws  of  the  state,  except 
those  then  in  foroe  in  terms  governing  and 
appertaining -to  eitiet  having  100,000  inhabi- 
tants or  mori.  So  we  have  no  hesitation  in 
holding  that  this  specific  contention  of  plain- 
tiff, viz.,  the  fact  that  defendant  city  has 
framed  and  adopted  a  special  charter  and 
has  over  100,000  Inhabitants,  does  not  of  it- 
self create  immunity  against  the  provisions 
of  said  section  2778,  and  that  the  provisions 
thereof  apply  to  Kansas  City.  Municipal 
Securities  Co.  v.  Kansas  City,  265  Mo.  268, 
177  S.  W.  856;  Heman  Construction  Co.  v. 
St.  Louis,  256  Mo.  332,  166  S.  W.  1032.  That 
It  applies  to  cities  not  under  special  charter 
and  to  counties  and  municipalities  generally 
cannot,  we  apprehend,  be  seriously  gainsaid. 
Cook  v.  Cameron,  144  Mo.  App.  142, 128  S.  W. 
269;  Anderson  v.  Ripley  Co.,  181  Mo.  46, 
80  S.  W.  263 ;  Likes  v.  RoUa,  184  Mo.  App. 
290,  167  S.  W.  645 ;  Heidelberg  v.  St.  Fran- 
cois Co.,  100  Mo.  69,  12  S.  W.  914. 

[3]  II.  But,  even  If  said  section  does  make 
void  a  city's  oral  contract,  it  is  urged  that  it 
does  not  here  apply,  because  defendant  city, 
through  the  acts  of  the  members  of  its  fire 
and  water  board,  is  estopped  to  deny  that  it 
had  a  valid  contract  with  plaintiff;  that  is, 
upon  the  facts  here  the  law  ought  not  to  lis- 
ten to  the  defendant  upon  such  a  defense. 
This  contention  is  bottomed  upon  the  facts 
(which  plaintiff  avers,  -and  which  the  then 
members  of  the  fire  and  Water  board  deny) 
that  two  of  the  three  members  of  this  board 
orally  told  plaintiff  "to  go  ahead  and  do  the 
work  and  it  would  be  settled  for  after  it  was 
completed,"  and  that  plaintiff  insisted  upon 
having  and  got  a  written  notice  to  do  this 
work. 

While,  as  stated  the  then  members  of  this 
board  severally,  when  called  in  this  case  as 
witnesses,  deny  this  statement,  and  while  the 
written  records  of  the  board  are  wholly  silent 
about  it,  and  while  the  written  notice,  which 


the  plaintUt  inststed  upon  getting,  contra^ 

diets  him,  his  version  of  it  was  for  the  Jury. 
They>  believed  him,  and  we  must,  for  the  pur- 
poses of  this  discussion,  accept  as  true  what 
he  says  about  it.  It  is,  however,  conceded, 
as  the  quoted  excerpts  forecast,  that  no  price 
waa  agreed  on  for  this  work  before  the  work 
was  done,  or  at  any  other  time. 

[♦]  III.  It  is  in  our  view  idle  to  consider 
whether  any  recovery  for  this  extra  haul 
could  be  had  in  a  suit  at  law  (in  short,  in  a 
suit  wherein  fraud  and  mistake  can  cut  no 
figure)  upon  the  original  or  writtoi  0(hi- 
tract  here.  The  quoted  provisions  of  section 
32  of  this  contract  as  to  extras,  concededly 
were  not  complied  with,  and  the  clause  there- 
in providing  that  the  earth  for  the  making  of 
the  embankment  should  be  procured  on  prop- 
erty owned  by  defendant,  or  "on  such  prop- 
erty as  the  board  of  fire  and  water  commis- 
sioners may  -secure,"  and  mayhap  other  pro- 
visicms,  utterly  preclude  recovery,  if  this  ac- 
tion is  or  if  it  were  bottomed  on  the  original 
written  contract  Plumley  v.  United  States, 
226  U.  S.  545,  33  Sup.  Ct  139,  57  U  E3d.  342 ; 
Ahem  v.  Boyce,  19  Mo.  App.  552. 

[t]  IV.  So  the  discussion  recurs  to  the  sole 
point  left:  Is  the  defendant  dty  estopped 
by  the  acts  of  its  fire  and  water  board  from 
raising  the  question  of  the  Invalidity  of  its 
oral  agreement  with  plaintiff?  We  do  not 
think  it  is.  We  recognize  that  the  modem 
doctrine  is  tending  more  and  more  toward 
the  view  that  a  municipality,  no  more  than 
an  individual,  ought  not  to  be  allowed  so  to 
act  toward  others  as  to  induce  them  to  pur- 
sue a  course  harmful  to  them,  and  then  in 
the  end  refuse  to  comply  with  the  promise 
inducing  such  action,  so  as  to  save  harmless 
him  who  was  hurt  by  reliance  on  the  promise 
made.  But  will  such  a  doctrine  apply  In  the 
very  teeth  of  a  public  statute,  which  express- 
ly forbids  the  making  of  the  promise,  or 
contract,  in  the  manner  in  wliich  it  was  made 
here? 

The  cases  found  in  this  state  wherein  what 
for  convenience  is  called  "estoppel"  was  suc- 
cessfully Invoked  against  municipalities,  will 
be  found  to  fall  largely,  if  not  entirely,  into 
that  branch  of  estoppel  called  laches  (Boone 
County  V.  Railroad,  139  V.  S.  684, 11  Sup.  Ct 
687,  35  Ij.  Ed.  319 ;  Simpson  v.  Stoddard  Co., 
173  Mo.  loc  dt  466,  73  S.  W.  700;  Dunklin 
County  V.  Chouteau,  120  Mo.  577,  25  S.  W. 
553;  1  Dillon  on  Mun.  Corp.  [4th  Ed.]  548; 
City  of  Montevallo  v.  School  District,  186  S. 
W.  1078,  not  yet  <^cially  reported ;  City  of 
St  Joseph  V.  Terminal  Railway  Co.,  186  S. 
Wl  1080,  not  yet  offldally  reported);  cases, 
in  other  words,  wherein  through  the  long 
neglect  of  the  munidpality  to  assert  a  legal 
right,  and  through  pursuing  for  a  long  time 
a  misleading  course  of  action  touching  the 
subject-matter,  be  who  defends  for  ladies 
wa9  lured  to  his  hurt  so  that  It  would  be 
unconsdonable  to  permit  the  long  dormatat 
right  to  be  asserted  as  to  him  who  was  thus 
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misled  (Slmpaon  t.  .Stoddard  Co.,  173  Mo. 
lot  dt  466,  73  S.  W.  700;  City  of  Monte- 
vaUo  V.  School  Dlst,  186  8.  ■W..1078,  not  yet 
ofDcially  reported;  City  of  St  Joseph  t. 
Tem^inal  Railway,  186  S.  W.  1080,  not  yet 
officially  reported).  In  the  case  of  Simpaon 
T.  Stoddard  Co.,  aiqtra,  the  idea  that  snch 
estoppel  is  of  the  sort  called  laches  is  ex- 
pressly recognized,  for  it  is  said  : 

"We  take  it  that  it  is  no  longer  a  disputed 
qaestion  that  the  doctrine  of  laches  applies  to 
a  county  or  other  municipal  corporation,  as  wdl 
as  to  indiTidnals." 

y.  But,  be  this  as  may  be,  it  is  plain  that 
to  allow  such  a  doctrine  upon  a  contempo- 
raneous matter  to  be  successfully  asserted  in 
the  teeth  of  a  statute  which  forbids,  and  of 
which  statute  plaintiff  must  be  held  to  know, 
would  be  against  public  policy.  Statutes  and 
charter  provisions  constitute  powers  of  at- 
torney to  the  offlcers  of  municipalities,  be- 
yond which  such  officers  may  not  go.  Those 
dealing  with  such  agents  of  mnnicipalltles 
must  be  held  to  know  these  statutory  and 
charter  powers,  which  effectually  limit  snch 
officers'  powers  and  radius  of  action.  Officers 
of  mnnicipalities  are  not  general  agents; 
they  are  special  agents,  whose  duties  are  set 
forth  in  the  statutes  which  create  them  and 
which  define  their  powers,  and  of  these  stat- 
utes, and  therefore  of  these  officers'  pow- 
ers, the  public  which  deals  with  them  must 
take  notice  and  govern  themselves  according- 
ly. Lamar  Tp.  v.  Lamar,  261  Mo.  171,  169  S. 
W.  12;  Morrow  v.  Surber,  97  Mo.  155,  11  S. 
W.  48.  Vain  and  futile  would  Constitution 
and  statutes  and  charter  be,  if  any  officer  of 
the  state,  or  of  a  county,  or  of  a  city  or 
other  municipality,  could  follow  them  only 
when  he  saw  fit.  If  by  estoppel  snch  salu- 
tary provisions,  enacted  with  wise  foresight 
as  checks  upon  extravagance  and  disbonesty, 
can  be  utterly  abrogated  at  will  by  any  of- 
ficer, such  provisions  then  subserve  no  pur- 
pose, and  the  public  corporation  has  no 
earthly  protection  against  either  greed  or 
graft  Likes  v.  City  of  KoUa,  184  Mo.  App. 
296,  ler  S.  W.  645;  Cook  v.  Cameron,  144  Mo. 


App.  137,  128  S.  W.  269;  State  ex  reL  v. 
Dierkes,  214  Mo.  692, 113  S.  W.  1081. 

This  case  illustrates  the  colossal  opportu- 
nity for  evil  allowed  by  snch  a  view.  Here 
the  original  contract  for  thll»  work  called 
for  an  expenditure  of  some  $93,000;  extra 
compensation  of  over  ^0,000  was  demanded, 
and  compensation  for  $9,000  worth  of  such 
extras  was  actually  found  by  the  Jury.  Quot- 
ing from  Woolfolk  v.  Bandolph  Co.,  83  Mo. 
506,  it  was  appositely  said  tn  discussing  this 
statute  in  the  case  of  Anderson  v.  Ripley  Co., 
181  Mo.  loc.  dt  60,  80  S.  W.  266: 

"The  manifest  purpose  of  the  requirement  is 
that  the  terms  of  the  contract  shall,  in  no  essen- 
tial particular,  be  left  in  doubt,  or  to  be  deter- 
mined at  some  future  time,  but  shall  be  fixed 
when  the  contract  is  entered  into.  Tbla  was  one 
of  the  precaations  taken  to  prevent  extrn vacant 
demands,  and  to  restrain  officials  from  heedless 
and  ill-considered  engagements." 

If  a  person  can,  without  such  contract  in 
the  first  Instance,  go  on  and  bind  the  dty  as 
on  an  implied  contract  for  the  value  of  his 
service,  it  would  defeat  the  very  object 
and  design  of  the  Legislature  in  enacting 
said  statute. 

In  considering  this  case  from  the  stand- 
point of  plaintiff's  rig^t  of  recovMy  upon  a 
quantum  meruit,  we  have  but  followed  the 
lead  of  learned  counsel,  who  each  elected  to 
choose  this  battle  ground,  which  in  fact  seems 
far  afield  from  the  cause  of  action  pleaded. 
A  line  of  less  resistance  might  have  been 
found  by  considering  whether,  since  this  is 
a  tuit  for  damaget  for  the  vioUUUm  of  a  con- 
tract, there  was  in  fact  any  violation  of  the 
contract;  or,  if  there  was  such  a  breach, 
whether  plaintiff  by  continuing  work  upon 
it,  and  by  completing  it  fully,  and  by  ac- 
cepting without  objection  pay  under  it,  did 
not  in  fact  waive  such  breach.  Other  con- 
tentions are  made  which  we  are  told  pre- 
clude recovery;  e.  g.,  the  lack  of  an  ante- 
cedent appropriation  of  the  money  to  pay 
for  the  work.  But  the  point  discussed  dis- 
poses of  it,  and,  since  this  point  is  oae  of 
law  applied  to  conceded  facts,  it  would  sub- 
serve no  useful  purpose  to  remand  It 

Let  it  be  reversed.    All  concur. 
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STEWABT  y.  METROPOLITAN  ST.  BT. 
CO. 

(Supreme  Court  of  Missouri,  Division  Na  2. 
July  5,  1916.) 

Tbiai,   «s»253(4)  —  Instbuctions  —  Ignobino 

Issues. 
A  street  railroad  company  has  no  exclusive 
right  to  the  use  of  the  streets,  and  must  main- 
tain a  lookout  for  travelers  thereon,  so,  in  an 
action  by  one  injured  when  his  wagon  was 
struck  by  a  street  car,  instructions  on  the  hu- 
manitarian rule,  which  imposed  no  duty  on  the 
operators  of  the  car  to  maintain  a  lookout  for 
travelers,  and  exonerated  the  street  car  company 
if  its  car  was  stopped  as  soon  as  plaintiff's  per- 
ilous position  was  discovered,  were  erroneous. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §{  613,  616:  Dec.  Dig.  <8=>253(4);  Street 
Railroads,  Cent  Dig.  {  268.] 

Appeal  from  Circuit  CJourt,  Jactason  Coun- 
ty;  Walter  A.  Powell,  Judge. 

Action  by  Polk  Stewart  against  the  Met- 
ropolitan Street  Railway  Company.  From 
an  order  granting  plaintiff  a  new  trial  after 
verdict  for  defendant,  defendant  appeals. 
Afflrmed. 

This  is  an  action  for  damages  for  alleged 
personal  injuries.  The  action  grew  out  of  a 
collisiou  between  respondent's  farm  wagon 
and  .one  of  appellant's  street  cars.  The  case 
was  tried,  and  a  verdict  returned  by  the  jury 
for  appellant.  The  respondent,  in  due  time, 
filed  bis  motion  for  new  trial,  which  the 
court  sustained  on  the  ground  that  it  bad 
erred  In  giving  Instructions  5  and  7  for  ap- 
pellant, and  appellant  thereafter,  and  In  due 
time,  filed  its  application  and  affidavit  for  an 
appeal,  which  was  duly  allowed,  and  the  case 
is  here  in  regular  course. 

To  sustain  the  Issues  on  his  part  the  plain- 
tiff (respondent  here)  offered  evidence  tend- 
ing to  prove  the  following  facts:  He  was  a 
farmer  living  about  1  mile  north  of  the  city 
of  Independence,  and  had  lived  there  for 
many  years,  and  at  the  time  of  the  injury 
was  about  68  years  of  age.  He  had  a  son, 
Edward,  who  had  recently  returned  home 
from  Panama,  where  be  had  been  employed 
by  the  United  States  government  in  work  on 
the  canaL 

On  the  morning  of  November  6,  1910,  re- 
spondent and  his  son,  traveling  in  a  farm 
wagon  drawn  by  two  horses,  were  on  their 
way  to  Independence  for  the  purpose  of  get- 
ting the  son's  trunk,  whicli  was  stored  at 
the  depot  of  the  Chicago  &  Alton  Railway 
Company.  At  that  time  the  appellant  was 
maintaining  a  double  car  track  between  In- 
dependence and  Kansas  City,  entering  Inde- 
pendence at  the  western  limits  and  extend- 
ing along  what  is  known  as  West  Lexington 
street  up  to  the  courthouse  square,  this  being 
the  eastern  terminus  of  the  car  line.  The 
east-bound  cars,  or  those  coming  from  Kan- 
sas City  to  Independence,  are  operated  on  the 
south  track,  and  the  cars  going  in  the  oppo- 
site direction  on  the  north  track.    The  street 


on  which  the  cars  ara  operated  runs  in  a 
generally  westerly  direction,  with  certain 
gradual  curves  therein  to  the  south  for  some 
blocks,  winding  again  -  westward,  and  is  in- 
tersected at  a  certain  point  by  River  boule- 
vard, which  runs  north  and  south. 

The  respondent  and  his  son  on  tbe  morn- 
ing in  question  came  south  on  River  boole- 
vard  to  Lexington  street,  where  the  car 
tracks  are  located.  Respondent  was  driving 
and  sat  on  the  left-hand  side  of  the  seat, 
while  his  son  was  on  the  right-hand  side.  He 
approached  Lexington  street  in  a  trot  from 
the  north,  traveling  south.  When  the  track 
was  reached  the  team  was  checked  to  a  walk, 
and  the  respondent  looked  both  ways  to  see 
if  a  car  was  in  sight  He  could  see  at  least 
600  feet  towards  the  east,  and  observed  at 
that  time  no  car  in  that  space.  He  saw  no 
car  coming  from  either  direction,  and  there- 
upon crossed  the  track.  He  started  across 
tbe  street  In  tbe  direction  of  tbe  Mlssonri 
fadflc  Depot,  bnt  being  told  by  his  son  that 
the  trunk  was  at  the  depot  of  the  Chicago  tt 
Alton,  be  turned  tbe  team  west  along  tbe 
east-bound  track  and  proceeded  in  that  direc- 
tion 10  to  15  steps,  whereupon  he  saw  an  au- 
tomobile approaching  from  the  west,  meet- 
ing him  on  tbe  90Utb  side  of  tbe  tracks.  His 
team  was  then  in  a  "sweeping"  trot,  and  be 
thereupon  turned  towards  tbe  north  and  west. 
Tbe  point  at  which  be  thus  turned  northwest 
is  between  30  and  40  feet  west  of  tbe  inter- 
section of  River  boulevard  with  Lexington 
street,  where  be  bad  crossed  tbe  track.  Aft- 
er so  turning,  respondent  drove  northwest  in 
a  swift  trot,  diagonally  approaching  tbe 
tracks  of  the  appellant  His  back  was 
towards  the  east,  and  just  as  bis  horses  were 
on  the  west-bound  track,  he  heard  some  one 
hallooing.  Be  then  looked  towards  tbe  east 
and  saw  a  car  approaching  from  bis  rear. 
The  son  testifies  tliat  at  that  time  the  car 
was  about  60  feet  behind  the  wagon.  Re- 
spondent testified  that,  tbe  team  being  then 
in  a  sweeping  trot,  be  was  unable  to  back  off 
the  track  after  bearing  the  warning  and  see- 
ing the  car,  and  that  be  did  not  so  attempt, 
but,  instead,,  whipped  tbe  team  with  the 
lines,  causing  tbem  to  come  to  a  run.  At  this 
time  the  team  and  wagon  were  going  north- 
west, and  the  car  was  approaching  from  the 
east,  going  westward.  The  team  was  then 
In  a  run,  and  the  wagon,  except  the  left  rear 
wheel,  cleared  the  track.  Respondent  could 
not  cross  out  over  tbe  curb  because  of  an 
electric  light  pole  at  this  point.  The  car  then 
struck  the  left  rear  wheel  of  the  wagon, 
which  became  fastened  to  tbe  fender  of  the 
car.  With  the  wheel  thus  fastened  the  wag- 
on was  pushed  along  the  track  for  a  distance 
estimated  at  from  100  to  175  feet  After  be- 
ing thus  carried  for  that  distance,  the  speed 
of  the  car  changed,  causing  the  rear  of  tbe 
wagon  to  be  thrown  straight  upward.  When 
the  rear  of  the  wagon  was  thus  raised,  the 
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son  Jumped,  and  resirandent  was'  thrown  out 
on  tbe  north  side  of  the  wagon  next  to  the 
curb.  He  fell  on  his  side,  and  his  leg  became 
entangled  In  the  lines.  The  team  was  still 
running,  but  had  become  loosened  from  the 
car,  and  the  car  ran  ahead  of  the  wagon  and 
struck  one  of  the  horses.  Then  the  speed,  of 
the  car  commenced  to  lessen.  The  horses 
continued  to  run  with  respondent  entangled 
in  the  lines.  The  horses  and  wagon  kept  on 
the  north  side  of  the  street,  still  going  west, 
and  respondent  being  dragged  from  the  point 
where  he  was  thrown  out  a  distance  of  about 
65  feet.  The  car  slowing  down  and  the  team 
running,  they,  at  this  point,  passed  the  car 
and  turned  across  the  street  in  front  there- 
of t»  the  south,  and  then  tnrned  to  the  east, 
overturning  'the  wagon.  When  the  wagon 
was  thus  on  the  west-bound  track  and  the 
team  going  south,  respondent  became  untan- 
gled and  free  from  the  lines.  He  was  then 
on  the  tracks  npon  which  the  car  was  com- 
ing and  In  front  of  it.  He  thereupon  either 
fell  or  Jumped  on  the  fender  of  the  car,  and 
the  car  continued  a  distance  of  several  feet 
before  it  stopped. 

Respondent  says  that  Immedlatdy  before 
starting  to  cross  the  tracks  the  second  time, 
add  when  the  accident  occurred,  he  did  not 
look  in  either  direction  to  see  whether  a  car 
was  approaching,  because,  as  he  explains,  he 
had  looked  when  he  crossed  the  first  time, 
and  there  was  no  car  then-  within  600  feet. 
The  son  testified  that  Just  before  they  start- 
ed across  the  track  this  second  time  he  looked 
back  over  his  shoulder  and  could  see  a  dis- 
tance of  20O  feet,  but  failed  to  observe  any 
car  approaching.  The  street  on  which  the 
car  was  operated,  and  where  the  injury  oc- 
curred. Is  a  public  street,  and  was  paved  at 
the  time  with  brick,  the  top  of  the  rails  be- 
ing substantially  on  a  level  with  the  pave- 
ment 

There  was  also  testimony  that  at  the  time 
the  car  was  within  60  feet  of  where  it  came 
in  contact  with  respondent  it  was  running  at 
a  speed  of  about  30  miles  an  hour,  and  that 
a  car  running  at  that  speed,  and  under  the 
circumstances  shown  to  exist,  could  ordina- 
rily be  stopped  within  a  distance  of  60  feet 
In  fact,  the  motorman  who  was  operating 
this  car  testified  that  he  did  stop 'this  car 
within  about  that  distance.. 

The  son  also  testified  that  when  the  car 
struck  the  wagon  the  motorman  abandoned 
his  wheel  and  other  appliances  and  Jumped 
into  one  corner  of  the  vestibule. 

John  H,  Lucas,  of  Kansas  City,  and  L.  T. 
Dryden,  of  Independence,  for  appellant  W. 
El  Smith  and  Israel  A.  Smith,  both  of  Inde- 
pendence, and  Klmbrtil  ft  White,  of  Kansas 
atf,  tor  respondent 

REVELXiEl,  J.  (after  stating  the  facts  aa 
above).  I.  The  case  was  submitted  under  the 
last  chance,  or  humanity,  rule,  the  court  de- 
claring, as  a  matter  of  law,  that  plaintUC  was 


guilty  of  negligence  in  driving  upon  the  street 
car  track  without  first  looking  and  listening 
for  the  approach  of  cars.  A  verdict  in  favor 
of  appellant  was  set  aside,  and  a  new  trial 
granted  because  of  what  the  court  deemed  er- 
rors in  instructions  Nos.  5  and  7,  given  at  ap- 
pellant's Instance  and  presenting  the  human- 
itarian theory.  These  instructions  are  as 
follows: 

"No.  6.  The  court  instmcts  the  Jury  that 
plaintiff  was  guUty  of  negligence  in  drivinK  np- 
on the  track  of  defendant  without  looking  and 
listening  for  an  approaching  car;  and,  if  you 
believe  from  the  evidence  that  the  motorman 
stopped  the  car  as  soon  as  the  same  could  be 
Bto;pped  by  the  exercise  of  reasonable  care  and 
diligence  after  be  saw  plaintiff  upon  the  track, 
then  your  verdict  will  be  for  the  defendant  al- 
though yon  may  further  believe  from  the  evi- 
dence that  the  car  in  question  collided  with  the 
wagon  and  that  plaintiff  was  thereby  injured." 

'^o.  7.  The  court  instructs  the  jury  that  if 
yon  believe  and  find  from  the  evidence  that 
plaintiff  drove  upon  defendant's  track  so  dose 
in  front  of  the  car  that  the  motorman  by  the 
exercise  of  ordinary  care  was  nnable  to  stop  the 
car  l>efore  striking  plaintiff's  wagon,  and  that 
the  car  was  stopped  as  soon  thereafter  as  could 
be  by  the  exercise  of  reasonable  care,  then 
plaintiff  cannot  recover  in  this  case,  and  your 
verdict  mnst  be  for  the  defendant" 

It  will  be  observed  that  they  Imposed  no 
duty  upon  the  operator  of  the  car  nntll  after 
he  actually  saw  plaintiff  .upon  the  track. 
That  we  may  not  confuse,  it  is  weQ  to  note 
that  the  alleged  accident  occurred  on  a  track 
on  which  electric  street  cars,  and  not  steam 
railroad  cars,  are  operated,  and  that  the  place 
was  upon  a  public  brick-pared  street  In  an 
incorporated  municipality.  Under  such  cir- 
cumstances i)ersons  in  wagons  and  other  ve- 
hicles have  the  undoubted  right  to  pass  over 
and  upon  the  street  car  tracks,  but  they  are 
not  by  reason  thereof,  absolved  from  the 
duty  of  looking  and  listening  for  approaching 
cars  and  exercising  due  care  for  their  own 
safety.  The  mutual  rights  of  the  public  and 
street  car  companies  to  the  use  of  streets, 
and  the  duties  existing  between  them  at 
places  where  each  may  ordinarily  be  expect- 
ed, are  stated  in  Felver  v.  Railroad,  216  Mo. 
loc.  cit  213,  U6  S.  W.  985,  as  follows: 

"At  most  the  rights  of  the  company  and  the 
rights  of  the  citizen  in  a  public  street  are  mu- 
tual; and  correlative  rights  to  its  use  must  be 
re^alated  by  the  exercise  of  due  care.  Says 
this  court  in  the  Kennayde  Case,  supra  [45  Mo. 
255]  through  Wagner,  J.:  The  unfortunate 
Kennayde  bod  the  snme  right  to  pursue  his 
course  that  the  defendant  had  to  run  the  train 
on  its  track.  The  rights  of  the  people  of  Kansas 
Ci.ty  to  travel  on  and  use  their  own  streets  and 
thoroughfares  are  not  inferior  or  subordinate 
to  those  of  the  railroad  company.  They  each 
have  a  ri^ht  to  exercise  their  privileKes  in  a 
lawful  manner,  and  each  are  equally  bound  to 
use  caution,  care,  and  dili{;ence  to  avoid  acci- 
dents.' Snys  Brace,  C.  J.,  in  banc.  In  Rapp  v. 
RaUroad,  190  Mo.  161,  162,  88  S.  W.  865: 
'Plaintiff  had  as  much  risht  on  the  street  as 
did  defendant  and  in  pursuing  his  way  to  be 
on  that  part  of  the  street  over  which  the  defend- 
ant's track  was  laid.'" 

In  the  Instant  case  the  plaintiff  was  not  a 
trespasser  when  approaching  and  driving  up- 
on the  track  of  the  respondent,  but  it  was 
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his  daty,  before  drlrlng  thereon,  or  before 
approaching  so  near  as  to  place  himself  In 
danger,  to  look  and  listen  for  the  approach 
of  cars,  and  If  he  failed  to  do  so  he  was 
gnllty  of  negligence.  The  fact,  however,  that 
the  plaintiff  was  negligent  does  not  relieve 
the  appellant  from  liability  for  injury  to  him 
if  its  servants  might,  in  the  exercise  of  that 
high  degree  of  care  and  precaution  required 
under  such  drcnmstances,  have  avoided  the 
collision.  The  doctrine  is  that  the  contribu- 
tory negligence  necessary  to  defeat  recovery 
must  be  the  proximate  cause  of  the  injury, 
which  Is  not  the  case  where  the  negligence  of 
the  injured  person  Is  known  to  the  carrier, 
or  by  the  exercise  of  proper  care  might  have 
been  known,  and  by  the  exercise  of  the  degree 
of  care  required  of  carriers  for  the  protection 
of  the  public  the  Injury  likely  to  result  from 
such  negligence  might  have  been  avoided. 
Collisions  between  street  cars  and  passing 
vehicles  ou  a  street  being  one  of  the  most 
common  forms  of  danger,  the  carrier  must 
e.Yerclse  a  high  degree  of  care  and  foresigbt 
in  avoiding  them.  In  order  to  fully  perform 
this  duty  it  is  Incumbent  upon  it  and  its 
servants  to  exercise  due  care  in  watchful- 
ness ;  and,  being  thus  watchful  and  discover- 
ing one  dlsregardful  of  his  own  safety,  it 
cannot  defer  action  until  the  person  actually 
places  himself  in  a  dangerous  position,  but 
its  duty  commences  when  It  is  apparent  to  a 
prudent  operator  that  the  person  Is  obUvlous 
to  the  danger,  and  Is  intent  on  so  acting  as 
to  place  himself  in  a  position  of  danger.  As 
said  by  this  court  in  Ellis  v.  Metropolitan  St 
Ry.,  234  Mo.  loc.  dt  680,  138  S.  W.  30: 

"The  Jury  were  told  that  If  they  found  the 
boy  was  approaching  the  track,  unconsciouB  of 
the  approach  of  the  car  and  found  it  would  be 
apparent  to  a  prudent  motorman  that  he  was 
unmindful  of  hiB  danger  and  was  going  upon 
the  tracks,  then  it  was  the  duty  of  the  motorman 
to  take  precaution  and  avoid  the  collision.  We 
have  heretofore  pointed  out  facts  supporting 
that  instruction.  The  crossing  was  rough  and 
bespoke  attention.  His  bands  were  on  the  lines. 
He  was  guiding  his  horse  and  keeping  it  going. 
His  face  was  turned  from  the  car  at  all  times. 
If  the  evidence  is  to  be  believed,  it  was  plain 
be  was  approaching  the  track  bent  on  crossing 
it  at  a  gait  and  with  a  demeanor  showing  un- 
consciousness of  impending  danger.  Under  the 
facts  a  reasonably  prudent  motorman  could  see 
so  much  as  that,  if  on  watch  and  performing 
his  duty  in  looldng  out.  That  duty  did  not 
commence  merely  when  the  horse's  feet  were 
nctuail?  on  the  south  track.  It  commenced  at 
such  time  as  a  prudent  motorman  could  see  that 
he  was  intent  on  pursuing  his  journey  across 
the  track,  oblivious  to  danger  from  the  car. 
ITicn  was  when  he  came  within  the  danger  zone, 
and  at  and  after  that  time  the  motorman.  whose 
duty  it  was  to  see  him,  was  not  entitled  to  supine- 
ly await  the  event  to  see  if  the  boy  would  save 
himselL  He  was  obliged  to  act  on  reasonable 
appearances,  put  his  car  under  control  (if  not 
already  so),  slack  it.  If  he  could,  and  stop  it  if 
necessary  and  if  it  could  be  done.  Hoiden  v. 
Railroad,  177  Mo.  loc.  cit.  469  et  seq.  [76  S.  W. 
973];    Bunyan  t.  Raiboad,  127  Mo.  loc.   dt. 


21  [29  8.  W.  8421;  Barrie  ▼.  Transit  Co..  119 
Mo.  App.  38  [96  S.  W.  283] ;  Moore  v.  Transit 
Co.,  184  Mo.  loc  dt.  11  et  seq.  [92  S.  W.  3901: 


Mo.  App.  38  [96  S.  W.  283] ;  Moore  v.  Transit 
Co.,  184  Mo.  loc  dt.  11  et  seq.  [92  S.  W.  390] : 
Cytron   v.  Transit  Co.,  205   Mo.   loc.  dt.   720 


[104  S.  W.  109].  If  the  condurt  and  actions 
of  a  party  approaching  a  street  railway  track 
would  lead  a  motorman  of  ordinary  prudence  to 
conclude  that  such  party  was  coug  upon  the 
track  in  front  of  the  car,  the  right  of  the  motor- 
man  to  act  on  the  presumption  that  the  person 
would  stop  before  going  on  the  track  ceases. 
Eckhard  v.  St.  Louis  Transit  Co.,  190  Mo.  loc 
cit  618  et  seq.  [89  S.  W.  602] ;  Murray  v.  Tran- 
sit Co.,  108  Mo.  App.  loc  dt.  510  [83  S.  W. 
995] :  Aldricb  v.  Transit  Co.,  101  Mo.  App.  loc 
cit.  89  [74  S.  W.  141].  See  Deschner  v.  Rail- 
road, 200  Mo.  loc.  dt  331  [98  S.  W.  787]  ar- 
guendo." 

Again  in  Bunyan  v.  Railway  Co.,  127  Mo. 
loc.  dt  21,  29  S.  W.  845,  it  is  said: 

"It  was  bis  [the  gripman's]  duty  under  these 
circumstances  to  have  at  once  taken  precautions 
to  prevent  the  collision.  He  should  not  have 
deferred  action  until  the  deceased  had  placed 
himself  in  a  dangerous  position,  when  it  was 
manifest  to  him  that  he  was  heedlessly  stag- 
gering into  it  This  principle,  dictated  as  it 
IS  by  common  homanity,  was  recognized  by  the 
gripman,  for  he  says  that  on  seeing  that  de- 
ceased was  paying  no  attention,  and  did  not 
seem  to  know  what  he  was  doing,  he  immediate- 
ly warned  him  of  the  danger,  and  used  all  possi- 
ble efforts  to  avoid  injuring  him.  Now  it  will 
be  seen  that  the  instruction,  which  only  requir- 
ed the  gripman  to  attempt  to  avoid  injuring  de- 
ceased after  he  had  put  himself  in  danger,'  fell 
short  of  declaring  the  whole  duty  required  of 
him  in  the  drcnmstances.  The  primary  object 
of  this  instruction  was,  evidently,  to  inform  the 
jury  as  to  the  care  required  by  deceased  him- 
self. So  far  as  the  instmction  was  confined  to 
this  purpose  the  law  was  correctly  given,  but  it 
did  not  declare  the  duty  of  the  gripman  as  here- 
inbefore announced.  The  jury  could  have  drawn 
no  other  conclusion  from  the  InstructionB  than 
that  the  gripman,  though  sedng  that  deceased 
was  staggering,  was  paying  no  attention,  and 
was  not  going  to  stop,  was  still  under  no  obli- 
gation to  attempt  to  avoid  striking  him  until 
'after  he  had  put  himself  in  danger.' " 

These  instructions  are  erroneous  in  not  re- 
quiring the  motorman  to  be  exerdslng  dne 
care  In  watching  for  persons  who  might  trav- 
el upon  and  across  the  track,  and  in  limiting 
his  duty  to  action  after  he  saw  plaintiff  on 
the  track.  The  appellant  company  had  no 
riglJt  to  expect  a  clear  track  on  this  jrablic 
street  and  it  was  the  duty  of  Its  servants  to 
keep  a  watdi-out  for  those  who  had  similar 
rights  to  the  use  of  the  street  It  was  also 
the  duty  of  such  servants  when  on  such 
watch  to  take  sndi  action  as  was  necessary 
and  could  reasonably  have  been  taken  to 
prevent  collisions  when  the  conduct  and  ac- 
tions of  persons  approaching  the  track  were 
such  as  would  lead  a  prudent  person  to  be- 
lieve that  they,  unconsdous  of  Impending 
danger,  were  about  to  place  themselves  In  a 
position  of  perlL 

The  court  was  entirely  correct  in  holding 
the  instructions  heretofore  mentt(»ied  errone- 
ous and  in  granting  a  new  trial  because 
thereof.  Its  action  Is  therefoia  affirmed.  All 
concur. 
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FAKHESS'   BANE  OF  DEBPWATBB  r. 
OODEN  et  aL    (No.  UlOl.) 

(Kansas  City  Court  of  Appeals.     MisaonrL 

Dec.  6,  1916.     Rehearing  Denied  Jan. 

17.  1916.) 

1.  Appeal  and  Ekbob  €=>171(1)— Beview— 
Theobt  Below. 

A  party  can  advance  on  appeal  cmly  snch 
theories  of  hia  case  as  he  advanced  on  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1053;  Dec.  Dig.  «8=al71(l).r 

2.  Appeal  and  Ebbob  «ss>836<2}— Rbhsabino 
— Gbounds. 

An  appellate  court  will  not  consider  on  re- 
hearing points  not  preserved  and  made  on  the 
original  nearing  of  the  case  as  grounds  for  re- 
versal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
B^hTor.  Cent  Dig.  {  3242;  Dec.  Dig.  «=9836(2).] 

3.  Appeal  and  Ebbob  «=>216(1)— Besebva- 
TioN  OF  Gbounds  of  Beview— Abandok- 
KENT  or  Point. 

Where  appellant,  defendant  below,  failed  to 
embody  the  point  made  first  by  it  on  rehearing 
in  a  plain  reiquested  instruction,  such  point  will 
be  considered  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  4=9216(1);  Trial,  Cent  Dig. 
S  627.] 

4.  Appeal  and  Ebbob  «=3233(1)  —  IbtSEBTA- 
■nojf  or  Gbounds  or  Review  —  Gkrbbal 
Demttbbeb  to  Evidence. 

A  general  demurrer  to  the  evidence  cannot 
be  used  to  inject  into  the  case  in  the  appellate 
court  a  question  which  was  not  ifpecifically 
called  to  the  attention  of  the  trial  court  and 
upon  which  it  cannot  be  seen  that  such  court 
had  an  opportunity'  to  rule,  and  did  so. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=9233(1).] 

6.  Appeal  and  Ebbob  «=>1078(1)  —  Assion- 
xent  or  Ebbob— Necsssitt. 

Where  appellant's  statement  of  the  case, 
prefixed  to  its  brief,  made  no  reference  to  a 
point,  and  the  brief,  setting  out  special  assign- 
ments of  error,  did  not  mention  such  point,  ap- 
pellant could  not,  on  rehearing,  bring  forward 
the  theory  of  the  case  involved  in  sudi  point 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  i  4266;  Dec.  Dig.  «=> 
1078(1).] 

6.  Appeal  and  Ebbob  «s»173(l),  768(1)  — 
Reservation  or  Gbobndb  or  Review  — 
SPECifio  Objection— Xeoessitt. 

The  fact  that  plaintiff  appellee  recognized 
in  the  trial  court  that  a  particular  point  was  in 
the  case  by  a  requested  instruction  does  not  re- 
lieve defendant  appellant  of  its  duty  to  make 
all  its  points  of  defense  in  the  trial  court  and 
to  specifically  state  in  the  appellate  court  its 
points  for  reversal. 

[Ed.  Note. — For  other  casea^  see  Appeal  and 
Error,  Cent  Dig.  »  1079,  lOM,  3093;  Dec.  Dig. 
«=.173a),  758(1)T 

Appeal  from  Circuit  Conrt,  Henry  County ; 
C.  A.  Calvlrd,  Judge. 

"Not  to  be  officially  pablistaed." 

On  rehearing.  Former  opinion  affirmed 
and  Judgment  below  affirmed. 

For  former  opinion,  see  182  S.  W.  601. 

Saff,  Meservey,  German  &  Mlchaols,  of 
Kansas  City,  for  appellant  Parks  &  Son  and 
W.  E.  Owen,  all  of  Clinton,  for  respondent 


FEB  OURIAJf.  We  granted  and  bare  bad 
a  rehearing  of  this  case  and  only  care  to  add 
to  the  opinion  delivered  at  the  first  bearing 
the  foUowlng:  Defendant  seeks  to  enlarge 
Its  defense  so  as  to  cover  theories  not  ad- 
vanced to  the  trial  court,  nor  to  this  court 
at  the  first  hearing.  It  is  now  said  that  the 
O'Hare  transaction  shows,  not  only  that 
Grob,  cashier  of  the  plaintiff  bank,  became 
aware  that  Ogden  was  guilty  of  forgery  in 
having  signed  his  name  as  cashier  on  the 
back  of  the  O'Hare  note,  but  that  he  "knew 
that  Ogden  had  obligated  his  bank  on  a  note 
In  which  it  bad  no  interest"  Defendant  then 
proceeds  to  enlarge  upon  this  by  arguing 
that,  even  though  It  be  conceded  that  Grob 
did  not  think  Ogden  had  intended  a  forgery, 
he  must  have  known  that  he  intended  to  obli- 
gate the  bank,  and  hence  was  bound  to  have 
notified  defendant  as  provided  In  the  bond. 
This  new  theory  should  be  disposed  of  sub- 
stantially along  the  same  lines  that  we  dis- 
posed of  the  point  originaUy  made  as  to  the 
forgery. 
[1-4]  But  aside  from  this,  it  Is  a  familiar 
rule  that  an  appellant  Is  only  permitted  to 
advance  on  appeal  such  theories  as  lie  ad- 
vanced at  the  trial  (Dougherty  v.  Gangloff, 
239  Mo.  649,  660,  144  S.  W.  434;  Henry  Co. 
V.  Bank,  208  Mo.  209,  226,  106  S.  W.  622,  14 
U  B.  A.  [N.  S.]  1052;  State  ex  rel.  v.  Ice 
Co.,  246  Mo.  168,  201, 161  S.  W.  101),  and  also 
such  points  as  he  preserves  and  makes  at 
the  hearing  on  appeal  as  grounds  for  rever- 
sal (Sharp  V.  Bailway  Co.,  139  Mo.  App.  625, 
534,  123  S.  W.  507).  In  this  case,  the  point 
now  urged  was  not  ofTered  to  be  submitted 
by  defendant  at  the  trial,  either  in  its  In- 
structions given  or  refused.  The  instruction 
submitted  on  the  O'Hare  transaction  was 
confined  by  defendant  to  the  matter  of  forg- 
ing Grob's  name.  If  defendant  wished  to 
present  the  point  now  made.  It  should  have 
embodied  it  in  a  plain  Instruction  to  that 
effect  Not  having  done  so,  the  point  is  con- 
sidered to  be  abandoned.  Keele  v.  Bailway 
Ca.  268  Mo.  62,  76,  167  S.  W.  433.  It  is 
true  that  defendant  asked  a  general  demurrer 
to. the  evidence  which  the  court  refused,  and 
it  Is  now  sought  to  make  that  request  cover 
this  new  theory.  But  It  cannot  be  done ;  for 
It  Is  decided  in  Cbinn  v.  Naylor,  182  Mo.  683, 
694,  695,  81  S.  W.  1109,  1111,  that: 

"A  general  demurrer  to  the  evidence  cannot 
be  used  for  the  purpose  of  injecting  into  a  case 
in  the  appellate  court  questions  that  were  not 
in  some  manner  specifically  called  to  the  atten- 
tion of  the  trial  court,  and  upon  which  it  can- 
not be  seen  that  the  trial  court  had  an  oppor- 
tunity to  and  did  rule." 

[6]  That  defendant  has  no  right,  at  this 
day,  to  bring  forward  this  theory  is  further 
made  manifest  by  its  action  In  this  court 
Defendant's  statement  of  the  case  prefixed 
to  his  brief  makes  no  reference  to  the  point 
In  that  brief  defendant  set  out  eight  spedal 
assignments  of  errors,  and  this  point  is  not 
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mentioned.  Tlie  brief  Ifaelf,  wbldi  the  stat- 
ute requires  to  spedflcally  point  ont  the  er- 
rors npon  which  a  reversal  of  the  Judgment 
is  asked,  does  not  Include  the  point  It  com- 
plains of  the  refusal  of  Instruction  No.  1 
wUdi  la  upon  the  question  of  forgery  only, 
and  the  duty  of  plalntifT  to  have  notified  de- 
fendant of  such  forgery.  The  brief  is  made 
up  of  propositions  of  law  and  authorities 
cited  to  sustain  such  propositions,  together 
with  a  running  written  argument  on  these, 
and  nowhere  is  the  point  suggested  that  Is 
now  brought  forward  aa  having  been  over- 
looked by  the  court 

[I]  Tt  is  intimated  by  defendant  that  plain- 
tiff recognized  that  such  point  was  In  the 


case  by  Its  Instruction  No.  8.  If  Uiat  were 
true,  we  do  not  see  bow  It  would  relieve  de- 
fendant of  Its  duty  to  make  all  its  points  of 
defense  In  the  trial  court  and  of  its  duty 
to  specifically  state  In  this  court  Its  points 
for  reversal.  But  the  Instruction  referred  to 
does  not  recognize  the  point  now  urged.  It 
clearly  shows,  with  other  parts  of  the  case, 
that  the  only  Idea  in  the  mind  of  the  counsel 
in  the  trial  was  that  Ogden  had  committed 
a  forgery. 

A  re-examlnatlon  of  the  record'  in  connec- 
tion with  the  arguments  of  counsel  has  con- 
vinced us  that  the  cause  was  properly  dispos- 
ed of  In  the  original  opinion.  The  Judgment 
is  therefore  affirmed.    All  concur. 
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BODGB  T.   STATES. 
(Sapreme  Court  of  Tennessee.    Aag.  17,  1916.) 

1.  CJOUBTS  ®=342(6)  —  ESTABLISHKENT— POW- 
IBS  or  I^QISUlTtJBE— "INFEKIOB  COUBTS." 

Priv.  Laws  1915,  c.  78,  establishing  a  crim- 
inal court  in  Dyer  county  and  prescribing  ita  jn- 
risdiction,  is  within  the  power  conferred  on  uie 
Legislature  by  Const  art  6,  i  1,  declaring  that 
the  jadicial  power  shall  be  vested  in  the  Su' 
preme  Court,  and  in  sach  circuit,  chancery,  and 
other  inferior  courts  as  the  Legislature  sliaU 
ordain  and  establish,  since  the  new  court  is  an 
"inferior  court" 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  181-183;   Dec.  Dig.  «=>42(«). 

For  other  definitions,  see  Words  and  Phrases, 
S'irat  and  Second  Series,  Inferior  Courts.] 

2.  JT7DOE8  «=»3--APP0INTMKNT— POWEBS  OF 
LrXOIBLATXTBE. 

Although  Const  art.  11,  {  17,  provides  that 
DO  county  office  of  legislative  creation  shall  be 
filled  otherwise  than  by  the  people  or  the  coun- 
ty court,  the  Legislature  may,  under  article  7, 
S  4,  providing  that  the  election  of  all  officers 
and  filling  of  all  vacancies  not  otherwise  provid- 
ed for  by  Constitution  shHll  be  made  as  the  Leg- 
islature may  direct  provide  as  by  Priv.  Laws 
1015,  c.  78,  {  12,  that  the  office  of  judge  of  the 
criminal  court  of  Dyer  county  be  filled  by  ap- 
pointment until  the  next  general  election. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  SS  4-10;   Dec.  Dig.  <S=»3.] 

3.  CUSBKS  OF  COUKTS  ^=3— APPOINTMENT— 
POWBBS  OP  LeGIHLATT'BE. 

Priv.  Laws  1915,  c.  78,  g  4,  providing  that 
the  clerk  of  the  circuit  court  of  Dyer  county 
shall  ite  clerk  of  the  criminal  court  of  such 
county,  does  not  violate  Const,  art,  6,  {  13,  re- 
quiring that  clerks  of  inferior  courts  be  elected 
by  the  voters  every  four  years. 

[EkL  Note— For  other  cases,  see  Clerks  ot 
Courts,  Cent  Dig.  St  4-7 ;  Dec.  Dig.  «=93.] 

4.  Cl.SBfKS  OF  COUBTB  «t=92-J-0DOI«  «=»2— 
KSTABLIBHIIXNT  OF  OFFICES— StATDTSB—VA- 
UDITT. 

Priv.  Laws  1915,  c  78,  being  intended  to  re- 
lieve the  circuit  court  of  Dyer  county  of  cer- 
tain duties,  properly  provides  by  sections  4,  l2, 
that  the  juidge  of  the  county  court  and  clerk  of 
the  circuit  court  shall  perform  the  duties  of  the 
Criminal  Court  established  by  the  act  and  it  is 
unnecessary  that  a  new  judgeship  and  clerkship 
be  established. 

[Ed.  Note'.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  H  2,  3;  Dec.  Dig.  <S=»2; 
Judges,  Cent  Dig.  §}  2,  3;    Dec.  Dig.  <S=>2.] 

6.  Statutes  «=»K5%— CoNerrBuorioN— Acts 
IN  Pabi  Matebia. 
Priv.  Laws  1915,  c.  78,  as  to  the  crimiiial 
court  of  Dyer  county,  must  be  construed  in 
pari  materia  with  chapter  82,  passed  on  the 
same  day,  creating  the  office  of  county  judge  in 
such  county. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  304 ;   Dec  Dig.  «=322514-] 

ft.  Clebks  of  Coubts   i&=>2— Judges  «=»2— 

HoLDiNQ  Two   Offices— "LucBATivK   Of- 

ncm." 

Priv.  Laws  191S,  c  78,  SI  4,  12,  providing 

that   the  judge  of  the  county   court  of  Dyer 

county  shall  act  as  judge  of  the  criminal  court 

created  by  the  act,  and  the  clerk  of  the  circuit 

court  as  clerk  of  such  criminal  court,  does  not 

violate  Const   art  2,  (  26,  providing  that  no 

person  thaW  hold  more  than  one  "lucrative  of- 


fice," since  the  act  expresdy  provides,  that  diere 
shall  l>e  no  comp«iaation  therefor. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  M  2,  S;  Dec.  Dig.  «8=»2; 
Judges,  Cent  Dig.  H  2,  3 ;   Dec.  Dig.  «=>2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Lucrative  Office,] 

7.  Judges   <8=33— Appointmeni^-Powsbs   of 

Lboislaturx. 
Under  Priv.  Laws  1915,  c.  78,  |  12,  provid- 
ing that  the  county  jud^e  of  Dyer  county  shall 
act  as  judge  of  the  criminai  court  in  that  coun- 
ty, no  express  appointment  of  such  judge  to  the 
new  office  is  necessary;  the  act  itself  being 
sufficient  authority. 

[Eki.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  g§  4-10;   Dec  Dig.  «=>3.] 

8.  Judges  «=»2  —  Statutes— Cebtaintt— In- 
tent OF  Lboislatube. 

Priv.  Laws  1915,  c.  78,  S  12,  providing  that 
the  "judge  of  the  court"  of  Dyer  county  shall 
be  judge  of  the  criminal  court,  and  receive  no 
other  compensation  than  provided  by  law  for 
said  county  judge,  clearly  shows  that  the  coun- 
ty court  was  intended,  and  is  not  objectionable 
for  omission  of  "county"  before  the  words 
"court  of  Dyer  county." 

[Ed.  Nota— For  other  cases,  see  Judges,  Cent 
Dig.  JS  2,  3 ;  Dec  Dig.  «=»2.1 

Appeal  from  Criminal  Court,  Dyer  County ; 
W.  A.  Fowlkes,  Jr.,  Judge. 

John  Hodge  was  convicted  of  assault  and 
battery,  and  be  appeals.    Affirmed. 

Coover  &  Ward,  of  Dyersburg,  for  appel- 
lant Wm.  H.  Swlggart,  Jr.,  Asst  Atty.  Gen., 
for  the  State. 


BUCHANAN,  J.  One  question  presented 
by  this  appeal  is  the  constitutionality  of  chap- 
ter 78,  Acts  of  1^15  (see  page  239  of  Private 
Acts  of  that  year).  Plaintiff  In  error  was 
convicted  of  the  oioTense  of  assault  and  bat- 
tery after  a  trial  in  the  court  which  the  act 
purports  to  establish.  No  bill  of  e^cceptlons 
appears  in  the  transcript,  and  no  question  Is 
made  on  the  sufficiency  of  the  evidence  to 
sustain  the  judgment 

[1]  Upon  the  question  first  above  suggest- 
ed, it  is  insisted  tliat  the  General  Assembly 
went  beyond  the  power  vested  in  It  by  the 
Constitntlon  when  it  enacted  sections  1  and 
2  of  the  act  Section  1  established  a  crim- 
inal court  at  Dyersburg  In  the  county  of 
Dyer  and  conferred  on  the  court  Jurisdic- 
tion coextensive  with  the  limits  of  said  coun- 
ty, and  section  2  prescribed  the  character  of 
cases  falling  within  the  Jurisdiction  of  the 
court 

The  first  section  of  the  sixth  article  of  the 
Constitution  of  this  state  declares,  that: 

"The  judicial  power  of  this  state  shall'  b« 
vested  in  one  Supreme  Court,  and  in  such  cir- 
cuit, chancery,  and  other  inferior  courts  as  the 
Legislature  shall,  from  time  to  time,  ordain  and 
establish,  in  the  judges  thereof,  and  in  justicei 
of  the' peace.  The  Legislature  may  also  vest 
such  jurisdiction  in  corporation  courts  as  maj 
be  deemed  necessary;  courts  to  be  holden  by 
justices  of  the  peace  may  also  be  established. 
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The  coort  wblch  section  1  of  the  act  pur- 
ports to  create  Is  an  Inferior  oonrt  within  the 
meaning  of  the  above  excerpt  from  the  Con- 
stitution. It  is  inferior  to  the  Supreme  Court 
in  the  same  sense  that  circuit  and  chancery 
courts  are  inferior.  The  Constitution  in  sec- 
tion 1,  art  6,  provides  for  "one  Supreme 
Court"  and  to  distinguish  that  court  from  the 
courts  next  immediately  mentioned,  they  are 
classed  as  inferior  courts.  The  criminal 
court  of  Dyer  county  clearly  falls  within  the 
class!  Scatlon  "other  inferior  courts,"  and 
these  courts,  when  ordained  and  established 
by  legislative  act,  are  the  direct  fruits  of 
power  conferred  by  said  section  of  the  Con- 
stitution on  the  legislative  department  of 
the  state.  In  so  holding  we  announce  no 
new  doctrine.  See  Granville  Wilcox  v.  State, 
50  Tenn.  (3  Heisk.)  110 ;  also  marginal  refer- 
ence to  the  case  of  Gray  v.  State,  50  Tenn. 
118 ;  Moore  v.  State,  37  Tenn.  (6  Sneed)  812 ; 
McClain  v.  State,  1  Shan.  Cas.  480;  Ellis  r. 
State,  92  Tenn.  (8  Pick.)  85,  20  S.  W.  600. 

For  cases  shedding  light  on  the  question, 
see  Re-distrlcting  Cases,  111  Tenn.  (3  Cates) 
234,  80  S.  W.  750 ;  Judges'  Cases,  102  Tenn. 
(18  Pick.)  510,  63  S.  W.  134;  Railroad  t. 
Byrne,  lift  Tenn.  (11  Gates)  278,  104  S.  W. 
460;  State  v.  Lindsay,  103  Tenn.  (19  Pick.) 
625,  53  S.  Vv.  950;  Coleman  r.  Campbell,  3 
Shan.  Cas.  355 ;  Halsey  v.  Gaines,  70  Tenn. 
(2  Lea)  318;  Shelby  County  v.  Judges,  3 
Shan.  Cas.  525;  Hurt  v.  Hurt,  70  Tenn.  (2 
r.<ea)  177 ;  Miller  v.  Conlee,  87  Tenn.  (6  Sneed) 
432;  Ward  ▼.  Thomas,  42  Tenn.  (2  Cold.) 
565 ;  State  ▼.  Wilson,  70  Tenn.  (2  Lea)  211. 

In  Bills  ▼.  State,  supra.  It  was  said: 

"The  power  of  the  LeRislature  to  establish 
special  courts,  under  section  1,  art  6,  of  the 
Constitution,  is  well  established,  and  is  not 
denied  in  this  case"  (citing  some  of  the  authori- 
ties). 

The  brief  for  appellant  relies  on  Bank  of 
the  State  v.  Charles  Cooper  et  al.,  10  Tenn. 
&  Terg.)  599,  24  Am.  Dec.  517  (appendix). 
Id  that  case,  the  constitutionality  of  chapter 
96  of  the  Acts  of  1829-30,  was  Involved. 
Chapter  95  purported  to  create  a  special 
court  to  be  holden  at  Nashville,  and  to  con- 
sist of  Jacob  Peck,  one  of  the  judges  of  tlie 
Supreme  Court,  Nathan  Green,  one  of  the 
chancellors  of  this  state,  and  WiUiam  E.  Ken- 
nedy, one  of  the  Judges  of  the  circuit  court, 
and  to  confer  certain  special  Jurisdiction  up- 
on such  court.  The  bank,  by  its  bill,  invok- 
ed the  Judgment  of  said  special  court  against 
Cooper  upon  the  claim  that  he  was  Indebted 
to  it  in  a  certain  sum,  and  Cooper  pleaded 
to  the  Jurisdiction  of  the  court.  Each  of  the 
three  Judges  named  rendered  an  opinion  hold- 
ing: the  act  to  be  in  violation  of  the  Consti- 
tution of  the  state  then  in  force ;  that  is  to 
say,  the  Constitution  of  1796. 

Section  1,  art  6,  of  that  Instrument  pro- 
vided that: 

"The  judicial  power  of  Ae  state  shall  b«  vest- 
ed in  such  Supreme  and  inferior  courts  of  law 
and  equity  as  the  Legislature  shall,  from  time 
to  time,  miect  and  estahlixth.". 


The  opinion  of  Judge  Green  held  that: 

"It  would  be  perfectly  competent  for  the  Leg- 
islature, to  abolish  the  Supreme  Court,  and  talre 
away  ttie  right  of  appeal  from  the  county  to  the 
circuit  court.  Each  would  then  exercise  its  own 
peculiar  jurisdiction,  and  be  supreme  within  its 
sphere  of  action." 

The  excerpt  from  the  opinion  followed  -a 
holding  therein  that  there  then  existed  no 
constitutional  guaranty  of  the  right  of  ap- 
peal,  that  right  existing  only  under  the  stat- 
ute. 

We  need  not  consider  the  particular 
grounds  on  which  each  of  the  three  Judges 
held  the  act  unconstitutional.  Suffice  It  to 
say,  when  properly  understood,  the  case  la 
no  support  for  the  Insistence  of  appellant 
which  is  now  under  consideration.  The  opin- 
ion of  Judge  Green  shows  that  he  thought 
the  legislative  department  under  the  Consti- 
tution then  existing,  was  clothed  with  a  much 
broader  power  in  respect  of  the  abolishment 
and  creation  of  courts  than  that  power  which 
was  exercised  in  the  passage  of  the  act  of 
which  appellant  complains. 

It  U  to  be  remembered  that  Bank  of  the 
State  T.  Cooper  was  decided  In  1831.  In 
1834  a  new  Constitution  was  adopted,  and  by 
section  1,  article  6  thereof,  it  was  declared: 

"The  judicial  power  of  this  state  shall  be  vest- 
ed in  one  Supreme  Court  in  such  inferior  courts 
as  the  Legislature  shall,  from  time  to  time  or- 
dain and  establiRh,  and  the  Judges  thereof,  and 
in  justices  of  the  peace  the  Leg^islature  may 
also  vest  such  jurisdiction  as  may  be  deemed 
necessary  in  corporation  courts." 

This  provision  was,  In  turn,  siq^lanted  by 
section  1,  article  6,  of  the  Gon8tltuti<m  of 
1870,  set  out  earlier  In  this  <Q>inlon. 

By  the  changes  noted  In  the  fundamental 
law,  it  is  undoubtedly  true  that  some  of  the 
breadth  of  legislative  power  so  clearly  ex- 
pressed by  Judge  Green  In  Bank  of  the  State 
V.  Cooper,  supra,  was  shorn  away,  as  may  be 
seen  by  examination  of  the  opinion  of  the 
court  delivered  by  its  present  Chief  Justice 
In  the  Re-distrlcting  Case  in  111  Tenn.  (3 
Cates)  234,  80  S.  W.  750.  See,  also,  the  ma- 
jority opinions  In  the  Judges'  'Cases,  102 
Tenn.  (18  Pick.)  510,  63  S.  W.  134. 

In  the  case  last  mentioned  the  opinion  of 
Judge  Wilkes,  commenting  on  the  Constitu- 
tion of  1870  (article  6,  {  1),  says: 

"It  is  evident  from  the  provisions  of  the  Con- 
stitution that  but  few  limitations  were  intended 
to  be  placed  upon  the  power  of  the  Legislature 
to  create,  establish,  and  change  inferior  courts. 
Limiting  safeguards  were  placed  around  the 
Supreme  Court  to  protect  it  both  from  legisla- 
tive and  Fxecntive  control,  whh;h  were  not 
placed  around  the  interior  courts.  It  was  pro- 
vided there  should  be  but  one  Supreme  Court 
so  that  its  powers  and  prerogatives  could  not 
be  lessened  by  being  divided ;  the  number  of 
judges  was  fixed,  so  that  it  could  neither  be  in- 
creased nor  diminished ;  the  places  of  holding 
its  courts  were  fixed;  so  that  they  conld  not  be 
changed.  Nono  of  these  limitations  were  thrown 
around  the  inferior  courts.  The  number  of 
courts,  the  number  of  jodges,  and  the  places  of 
holding  these  courts  were  left  to  be  determine 
by  ^e  Legislature,"  etc 
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In  Bank  of  the  State  r.  Cooper,  Judge 
Green  said; 

"Nor  can  it  be  seen  that  It  was  intended  to 
restrict  legislation  to  the  creation  of  such  courts 
as  should  be  appealed  from,  and  therefore,  'infe- 
rior,' and  an  appellate  court,  which  would  be 
therefore,  'superior.' " 

This  statement  was  true  as  applied  to  the 
Constitutlcm  of  1786  of  whicli  Judge  Green 
was  speaking,  but  such  a  statement  cannot 
be  truly  made  of  the  Constitutloa  of  1834  or 
tbat  of  1870,  by  each  of  which  it  is  provided, 
in  section  2,  art  6,  speaking  of  the  Supreme 
Court,  that: 

"The  jurisdiction  of  this  court  shall  be  ap- 
pellate only,  under  such  restrictions  and  regu- 
lations as  may,  from  time  to  time,  be  prescribed 
by  law ;  bnt  it  may  possess  such  other  jurisdic- 
tion as  is  now  conferred  by  law  on  the  present 
Supreme  Court." 

Thus  was  there  stamped  on  the  Supreme 
Court  the  dlstlnctlTe  character  of  an  appel- 
late and  consequently  a  superior  tribunal, 
and  in  which,  by  the  first  section  of  article  6 
of  the  Constitutions  of  1834  and  1870,  such 
part  of  the  Judicial  power  of  the  state  was 
vested  as  was  needful  for  the  ezerdae  of  the 
Jurisdiction  conferred.  Manifestly,  when  one 
court  is  by  the  Constitution  of  1870  designat- 
ed as  "Supreme"  and  vested  with  power  and 
Jurisdiction  as  aforesaid,  the  words,  "such 
circuit,  chancery  and  other  Inferior  courts  as 
the  liegislature  shall,  from  time  to  time,  or- 
dain and  establish,"  amount  to  a  dasslJBca- 
tion  of  each  and  all  of  the  courts  last  named 
as  "inferior,"  and  by  force  of  the  words  used, 
these  Inferior  courts  are  clearly  within  the 
power  conferred  on  the  Legislature  to  "or- 
dain and  establish." 

.Section  8,  art  e,  of  the  Constitution  of 
1S70  is: 

"The  jurisdiction  of  the  circuit,  chancery,  and 
other  inferior  courts,  shall  be  as  now  establish- 
ed by  law,  until  changed  by  the  Legislature." 

This  section  has  been  held  to  be — 
"a  reservation  of  power  to  alter  the  jurisdiction 
of  the  courts  established,  and  as  a  matter  of 
course  to  enlarKe  or  diminish,  or  else  there 
could  be  no  alteration."  Jacks<m  v.  Nimmo, 
71  Tenn.  (3  Lea)  598. 

See,  also,  Kelly  v.  Conner,  122  Tenn.  (14 
Cates)  339,  123  S.  W.  622,  25  L.  R.  A.  (N.  S.) 
'JOl. 

We  think  the  first  point  made  by  the  ap- 
pellant is  without  merit 

[2]  The  next  question  raised  is  that  the 
Legislature  was  without  power  to  pass  sec- 
tion 12  of  the  act,  which  is,  in  substance, 
that  the  Judge  of  the  county  court  of  Dyer 
county  shall  be  the  Judge  of  and  hold  the 
criminal  court  of  Dyer  county,  and  shall  re- 
ceive no  other  compensation  than  is  provided 
by  law  for  such  county  Judge.  Appellant 
insists  tliat  section  12  of  the  act  contravenes 
article  11,  i  17,  of  the  Constitution,  providing 
that  no  county  office  created  by  the  Legisla- 
ture shall  be  filled  otherwise  than  by  the 
people  or  the  county  court,  but  article  7,  i  4, 
of  the  Constitution  provides: 

"The  election  of  all  oiiicers  and  the  filling  of 
all  vacandea  not  otherwise  directed  or  provid- 


ed by  this  'Constitution  shall  be  made  in  such 
manner  as  the  Legislature  shall  direct" 

And  it  is  weU  settled  that: 

"The  Legislature  upoo  creating  a  new  county 
office  or  state  office  may  provide  for  the  filling  of 
such  office  by  appointment  until  the  next  general 
election." 

State  ex  reL  v.  Trewhitt,  113  Tenn.  (5 
Cates)  561,  82  S.  W.  480;  Condon  v.  Maloney, 
108  Tenn.  (24  Pick.)  82,  65  S.  W.  871;  State 
ex  reL  y.  Maloney,  92  Tenn.  (8  Pick.)  62,  20 
S.  W.  419. 

In  another  case  It  was  said: 

"We  are  also  of  the.  opinicm  that  article  7,  g 
4,  of  the  Constitution  expressly  authorizes  the 
liCfiislatnre  to  exercise  the  appointing  power  by 
legislative  act  or  in  joint  session  of  the  mem- 
bers of  the  two  houses.  There  is  no  limitation 
of  the  agencies  it  may  employ :  and  it  has  been 
held  that,  where  the  Constitution  authorizes  the 
Legislature  to  direct  a  thing  to  be  d(»e,  upon 
the  principle  that  the  greater  power  includes 
the  less,  it  may  do  the  thing  to  be  directed." 
Richardson  v.  Young,  122  Tenn.  (14  Cates)  471, 
516,  126  S.  W.  664.  674,  citing  Ke-districtinK 
Cases,  111  Tom.  (8  Cates)  234,  80  S.  W.  760: 
Luehrman  v.  Taxing  Dist,  70  Tenn.  (2  Lea) 
440. 

[S]  Appellant  next  Insists  that  section  4  of 
the  act,  which  provides  that  the  clerk  of  the 
circuit  court  of  Dyer  county  shall  be  the  clerk 
of  "said  criminal  court  and  shall  perform 
the  duties  required  by  law  of  clerks  in  re- 
lation to  said  criminal  business  In  the  cir- 
cuit courts  of  the  state  receiving,  the  same 
compensation  as  provided  by  law  for  circuit 
court  clerks,"  Is  an  attempt  by  the  General 
Assembly  to  exercise  power  which  It  did  not 
possess.  It  Is  said  that  this  part  of  the  act 
violates  section  13,  art  6,  of  the  Constitu- 
tion. We  cannot  agree  to  this  conclusion. 
The  only  part  of  section  13,  art  6,  which  ap- 
plies to  the  point  made  is  that  whldi  pro- 
vides that: 

"Clerks  of  inferior  courts,  holden  In  the  re- 
spective counties  or  districts,  shall  be  elected  by 
the  qualified  voters  thereof  for  the  term  of  four 
years." 

Now,  if  the  Legislature  were  clothed  with 
power  to  enact  section  12,  and  we  have  held 
that  it  had  such  power,  we  can  see  no  rea- 
son to  deny  its  power  to  enact  section  4  of 
the  act. 

[4]  Up  to  this  point  we  have  discussed  the 
case  upon  the  hypothesis  that  appellant's 
view  of  the  scheme  of  the  act  was  correct, 
and  we  have  answered  his  assaults  on  that 
theory,  but  we  think  he  misconceives  the 
scheme  of  the  legislation.  We  think  the 
Legislature  Intended  to  and  did  create  by 
this  act  a  court  to  relieve  the  circuit  court 
of  Dyer  county  of  the  burden  of  disposing 
of  such  cases  as  are  mentioned  in  section  2 
of  the  act  To  accomplish  this  result,  it 
was  necessary  to  provide  for  a  Judge  to  pre- 
side over  the  court  and  to  provide  for  an 
officer  to  perform  the  clerical  duties  for  the 
new  court  but  It  did  not  follow  that  a  new 
Judgeship  or  a  new  clerkship  should  be  cre- 
ated, especially  and  exclusively  charged  with 
the  duties  aforesaid.  It  was  within  the 
power  of  the  Legislature  merely  to  create 
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tbe  court,  confer  Juilsdictlon  upon  It,'  and  to 
delegate  to  the  judge  of  the  county  court  the 
additional,  and  Incidental  or  ex  officio,  duty 
of  presiding  as  judge  over  the  criminal  court 
of  Dyer  county,  and  this  power  was  exer- 
cised by  section  12  of  the  act  The  Legisla- 
ture had  the  power  to  provide  for  the  per- 
formance of  the  clerical  work  necessary  for 
the  new  court,  and  this  power  It  exercised 
lu  section  4  of  the  act  These  powers  fall 
clearly  within  the  power  to  "ordain  and  es- 
tablish" inferior  courts  conferred  on  the 
Legislature  by  section  1,  art  6,  of  the  Con- 
stitution of  1870. 

[5]  We  liave  already  noticed  that  no  new 
Judgeship  was  created  by  the  act  assailed, 
but,  on  the  same  day  the  act  was  passed  the 
lieglslature  passed  chapter  82  of  the  Acts 
of  1915  (see  page  248  of  the  Private  Acts  of 
that  year).  By  this  act  (see  its  section  1)  a 
new  Judgeship  was  created  in  these  words: 

"That  there  shall  be  elected  by  the  qualified 
voters  of  Dyer  county,  Tennessee,  a  person 
learned  in  the  law  and  a  licensed  attorney  in  the 
state  of  Tennessee  to  be  styled  the  county 
Judge,"  etc 

His  term  of  office  and  duties  were  fixed  by 
the  act.  This  chapter  82  must  be  considered 
and  construed  in  pari  materia  with  chap- 
ter 78. 

[6]  As  is  shown  by  the  fourth  section  of 
cliapter  78,  and  already  herein  noted,  the 
clerical  work  for  the  new  court  was  laid 
upon  an  officer  already  elected,  qualified, 
and  acting  as  clerk  of  the  circuit  court  of 
Dyer  county.  The  duties  imposed  oa  the 
clerk  for  the  new  court  were  merely  inci- 
dental or  ex  officio  in  character.  They  were 
the  same  which  as  clerk  of  the  circuit  court 
would  have  been  imposed  on  Iiim  had  chap- 
ter 78  never  been  i>assed. 

By  section  10  of  the  act  it  is  provided: 

"That  all  the  duties  that  would  devolve  upon 
the  judge  of  the  criminal  court  under  this  act 
will  be  performed  by  the  chairman  of  the  county 
court  of  Dyer  county,  until  said  criminal  court 
Judge  shall  have  been  appointed  or  elected,  and 
that  the  chairman  shall  receive  no  additional 
compensation  for  said  services  than  is  now  al- 
lowed him  by  the  quarterly  court  of  Dyer 
county." 

Appellant  insists  that  this  section  and  sec- 
tion 12  of  the  act  are  violative  of  that  part 
of  section  26,  art.  2,  of  the  Constitution  which 
provides: 

"Nor  shall  any  person  in  this  state  hold  more 
than  one  lucrative  office  at  the  same  time." 

"A  lucrative  office  is  one  whose  pay  is  affixed 
to  the  performance  of  its  duties  (State  v.  Kirk, 
44  Ind.  401,  15  Am.  Rep.  289) ;  and  when  the 
duties  of  the  office  are  affixed  by  the  statute,  it 


is  immaterial  that  the  compensation  of  the  of- 
ficer is  fixed  by  some  other  board  or  officer 
(Chambers  v.  State,  127  Ind.  365,  26  N.  £.  blKt, 

11  L.  R.  A.  613)." 

The  foregoing  is  a  definition  of  sucU  an 
office  given  in  one  of  our  cases.  State  ex 
rel.  V.  Slagle,  116  Tenn.  (7  Gates)  336,  89  S. 
W.  326. 

We  are  of  the  opinion  that  no  n«w  Judicial 
office  was  created  ^ther  by  section  12  or  by 
section  16  of  chapter  78,  and,  furthermore, 
neither  of  said  sections  allows,  but  on  the 
contrary  each  expressly  disallows,  any  com- 
pensation for  the  services  by  each  of  these 
sections  required,  and  therefore,  if  sections 

12  and  16  each  created  new  offices,  neither  of 
them  is  a  lucrative  office  within  the  meaning 
of  section  26,  art  2,  of  the  Constitution. 

[7]  The  next  assignment  relied  on  by  ap- 
pellant admits  that  the  Judge  who  presided 
when  this  case  was  tried  in  the  criminal 
court  of  Dyer  county  was  the  Judge  of  the 
county  court  of  Dyer  county,  but  insists  tliat 
he  was  never  appointed  or  elected  Judge  of 
the  criminal  court  of  Dyer  county,  and 
therefore  had  no  authority  to  preside  over 
said  court. 

We  have  seen  that  section  12  of  the  act 
authorized  the  Judge  of  the  county  court  to 
hold  the  criminal  court  of  Dyer  county. 
This  was  sufficient  authority  under  article 
6,  {  1,  of  the  Constitution,  which  confers  on 
the  Legislature  the  power  to  ordain  and  es- 
tablish the  criminal  court  of  Dyer  county. 
The  Legislature  had  power  to  make  provision 
for  a  Judge  to  preside  over  that  court  only, 
or  to  make  that  provision  for  a  presiding 
Judge  which  was  made.  No  doubt,  the  Legis- 
lature was  moved  by  ec<momic  reasons.  It 
is  not  our  province,  at  least,  to  interfere 
with  the  exercise  of  a  discretion  which  the 
Constitution  has  conferred  up<ni  the  leg;lsla- 
tive  department.  . 

[S]  Another  insistence  made  by  appellant 
is  based  on  an  omission  of  the  word  "coun- 
ty" in  the  second  line  of  the  twelfth  section 
of  chapter  78,  but  the  last  words  of  section 
12,  "county  Judge,"  we  think,  clearly  show 
the  omission;  the  intent  of  the  lawmaking 
body  is  clearly  appar^it  when  the  whole  sec- 
tion is  read. 

The  remaining  assignments  of  error  each 
and  all  proceed  on  the  idea  that  a  new  office 
of  Judge  and  a  new  office  of  clerk  of  the 
criminal  court  of  Dyer  county  were  created 
by  the  act;  tout  we  think  this  is  a  fallacy, 
as  we  have  already  explained,  and  therefore 
we  overrule  these  remaining  assignments 
and  affirm  the  Judgment. 
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SCRUGGS  et  nx.  v.  MAYBBRRT  et  al. 
(Supreme  Court  of  Tennessee.    Aag.  9,  1916h) 

1.  Wills   «=»597(l)—CoNSTBDonoN— Estates 
Cbeatko. 

A  will  devising  lands  to  the  son  without 
mention  of  heirs  or  children  or  character  of  es- 
tate is  a  direct  devise  in  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  it  1319,  1822,  1328;   Dec.  Dig.  «=>597(1).] 

2.  Wills    «=>C07(1)— Constbuotion— Bsxatss 
Cbeated. 

A  will  devising  lands  to  the  wife  during  her 
life  and  on  her  death  to  the  son  and  the  heirs 
of  his  body,  but  if  he  should  die  without  heirs, 
to  his  sister,  and  the  heirs  of  her  body,  is  a  di- 
rect devise  in  fee  to  the  son,  since  at  common 
law  such  a  devise  would  be  an  estate  tail,  and 
under  Shannon's  Code,  §  3673,  all  such  estates 
are  made  estates  in  fee  simple. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  H  1368-1369,  1371 ;    Dec  Dig.  «=>607(1).] 

3w  Wills   i3=>545(3)— Constbuction— Estatks 

Cheated — Limitationb. 
Where  a  devise  of  a  fee  simple  is  followed 
by  condition  that  if  the  devisee  should  die  with- 
out heirs  the  land  should  go  to  his  sister,  it  is 
not  impaired  by  such  limitation  where  the  dev- 
isee survives  the  testator,  since,  to  invoke  the 
limitation,  the  devisee  must  die  before  the  tes- 
tator's death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8  1173;    Dec.  Dig.  €=.545(3).] 

4.  Wills   ®=545(3)—CoN8TBtiCTiow— Estates 

Cbsateo. 
Where  a  devise  of  the  fee  is  followed  by  a 
devise  over  in  case  the  devisee  dies  without  is- 
sue or  without  children,  or_ without  heirs  of  the 
bodv,  to  invoice  the  limitation,  the  death  of  the 
deyisee  must  occur  prior  to  that  of  the  testa- 
tor. 

[Ed.  Note.— For  other  cases,  see  Wills,  C!ent 
Dig.  S  1173 ;  Dec  Dig.  <g=>545(3).] 

6.  Wills  «=»545(3)  —  Constbuction  —  Con- 
flict IN  Ruure.  .  . 
The  rule  (Shannon's  Code,  !  8675)  that 
where  a  devise  of  the  fee  Is  followed  by  devise 
over  if  the  devisee  dies  without  issue,  to  invoke 
the  limitation  the  devisee's  death  must  occur 
prior  to  that  of  the  testator,  and  the  rultthat  if 
a  Ufe  estate  is  granted  with  unlimited  power  of 
disposition  of  Uie  whole  estate  and  remainder 
created  in  the  same  property,  the  latter  is  void, 
are  not  in  conflict. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1173;    Dec.  Dig.  «=»546(3).] 

6.  Wills  *=>616(8)—Consteuction— Estate? 
Cbeated— PowEB  or  Disposition. 

Powers  merely  incidental  and  to  be  inferred 
from  the  fact  of  ownership  are  not  the  unlim- 
ited or  absolute  power  of  disposition  which,  if 
given  to  a  life  tenant,  makes  a  subsequent  re- 
mainder void,  but  such  absolute  power  must  be 
given  in  express  terms  or  impliedly  by  added 
words. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  {  1426;   Dec  Dig.  ®=3C16(8).] 

7.  Wills  €=»545(3)— Estates  Obeated— Pab- 
ticulab  wobds. 

"The  rule  that  where  a  devise  of  the  fee  is 
followed  by  a  devise  over  if  the  devisee  dies 
without  issue,  to  invoke  the  second  devise  the 
devisee  must  predecease  the  testator,  applies 
even  where  at  the  time  of  making  the  will  the 
devisee  was  only  eight  years  old,  and  the  testa- 
tor  died  yvUhin  one  year  thereafter. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1173:    Dec.  Dig.  <3=»546(3).] 


8.  Wills  <s=3614(l(ft  —  BstATES  Cbeated  — 
Devises  Over. 

Where  the  devise  is  to  a  s<hi  and  to  his  cliil- 
dren,  although  they  are  not  yet  in  being  and 
may  never  be,  it  is  the  preferred  construction 
that  the  son  takes  the  life  estate  with  remain* 
der  to  the  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1403 ;   Dec  Dig.  <8=>614(10).] 

9.  Wills  <8=»614(9),  635— Estates  Cbeated— 
IReuaindebs. 

The  devise  to  a  son  and  to  his  children,  and 
if  he  dies  without  children  then  to  his  sister  and 
her  children,  creates  a  life  estate  in  the  son 
with  remainder  to  the  children,  and  at  birth  o(  a 
child  the  remainder  would  vest,  subject  to  open 
and  let  in  after-bom  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  it  1402,  1611-1513;  Dec.  Dig.  «S==614(»), 
635.] 

10.  Wills    ©=506(4)— Constbuction— Tech- 
nical Words— "Hkibs  of  the  Body." 

When  technical  words  are  used  in  a  will 
they  are  presumed  to  be  used  in  a  technical 
sense,  and  before  another  meaning  can  be  at- 
taehed  to  them  that  meaning  must  clearly  ap- 
pear, so  that  unless  it  clearly  appears  that  the 
testator  used  the  words  "heirs  of  the  body"  as 
meaning  children,  they  will  not  be  so  construed. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1093-1095;    Dec.  Dig.  «=>506(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second   Series,  Heirs  of  the  Body.] 

11.  Wills     iS=»607(l)—CoNSTBUcfrioN— Tech- 
nical WoBDS— Rules  of  Pbopebtt. 

Since  Shannon's  Code,  §  3673,  making  all 
estates  tail  fee-simple  estates,  creates  a  rule  of 
property,  its  application  ought  not  to  be  render- 
ed difficult  by  a  latitudinarian  construction  of 
familiar  words,  the  technical  significance  of 
which  uniformly  creates  an  estate  tail  at  com- 
mon law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1368-1369,  1371;  Dec  Dig.  <S=9e07(l).] 

12.  Wills    «=s>506(l)  —  Constbuction  —  Pab- 

TICOLAB  WOBDS. 

Provisions  of  will  held  not  to  Indicate  that 

the  words  "heirs  of  the  body"  were  intended  to 

be  used  in  other  than  the  technical  significance. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 

Dig.  §  1090 ;   Dec.  Dig.  «=»506(1).] 

13.  Husband  and  Wira  «=>119(3)— Deeds- 
Effect. 

A  deed  made  directly  by  the  husband  to  the 
wife  creates  in  her  a  separate  estate. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife,  Gent  Dig;  |  426;    Dec  Dig.  e=>119(8).] 

14.  HrSBAND    AND    WlFE    «=»135— Pebpetui- 
ties  €=»G(1) — Deeds — Effect. 

Where  the  husband  conveyed  land  to  the 
wife,  the  deed  providing  that  neither  should  dis- 
pose of  it  during  the  life  of  the  other,  but  that 
the  husband  should  be  entitled  to  control  and 
manage  it,  the  husband  became  the  wife's  trus- 
tee for  her  separate  estate,  such  a  restraint  on 
the  power  of  alienation  being  void  if  the  estate 
is  general,  but  not  if  the  estate  is  the  separate 
one  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  fiusband  and 
W*ife,  Cent  Dig.  M  601-B07;  Dec  Dig.  «=» 
135:  Perpetuities,  Cent  Dig.  {  32;  Dec  Dig. 
<^(1).] 

16.  Husband  and  Wife  «=47(4)— Deeds- 
Effect.  ' 
Under  a  deed  from  the  husband  to  the  wife, 
he  to  retain  the  use  ond  possession  of  the  prop- 
erty, but  neither  to  have  the  right  to  dispose  of 
it,  and  in  the  event  of  his  death,  the  wife  to  con- 
trol and  manage  the  property,  and  in  the  event 
of  her  death  after  the  grantor's  death,  the  prop- 
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erty  to  be  divided  among  the  children,  and  in 
the  event  of  her  death  during  the  life  of  the 
grantor,  the  conveyance  to  be  void,  the  wife  has 
an  estate  only  during  the  joint  lives  of  herself 
and  husband,  and  the  interest  of  the  children 
under  the  deed  is  contingent  only. 

5d.  Note.— For  other  cases,  see  Husband  and 
Wfe,  Cent.  Dig.  !  236;    Dec  Dig.  (8=s>47(4).] 

16.  Husband    and    Wms    «=»47(4)— Deed^- 

ErFEOT. 

Such  a  deed  conveys  an  estate  in  preesenti, 
the  interest  of  the  wife  being  immediate. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
VTife,  Cent.  Dig.  $  236;   Dec  Mg.  <S=»47(4).] 

17.  DiTOBCE  «=»254  —  Dkcske  —  Vested  and 
Contingent  Intbbebts. 

A  decree  in  a  divorce  case  operating  as  a 
deed  and  describing  a  vested  remainder  interest 
in  lands  conveys  nothing  where  the  sole  interest 
is  a  contingent  remainder,  and  is  not  cured  by 
B  further  description  including  any  other  prop- 
erty or  estate  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  718-721 ;   Dec.  Dig.  «=>254.] 

1&  Divorce  «=»240(8)— rteoBEE— Vestsd  and 
Contingent  Intebests. 
A  decree  attempting  to  convey  a  contingent 
remainder  is  of  no  effect,  since  an  instrument 
purporting  to  convey  such  an  interest  amounts 
only  to  an  agreement  to  convey  which  may  be 
enforced  when  the  contingency  happens. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  §  705;   Dec  Dig.  «3>249(3).l 

19.  Parties   <s=>25  —  Joindeb— Antagonistic 
Interests. 

That  a  husband  and  wife  have  under  a  will 
various  interests  in  property,  the  extent  of 
which  in  either  of  them  depends  upon  his  sur- 
vival of  the  other,  does  not  make  them  antaj^o- 
nistic  so  as  to  make  their  joinder  as  plaintiffs 
improper. 

[Ed.  Note. — For  other  cases,  see  Parties.  Cent. 
Dig.  §§  31,  36-40;   Dec.  Dig.  <S=25.] 

20.  Quieting  Title  i3=>30(2)— Kioht  to  Rev- 
kdy— TiBtB  OF  Plaintht. 

Where  the  husband  conveyed  land  to  the 
wife  subject  to  divestiture  should  she  prede- 
cease him,  and  to  the  limitation  that  he  should 
control  and  use  the  land  during  his  life,  they 
were  both  proper  parties  to  sue  to  remove  a 
cloud  from  the  title,  the  equitable  title  being  in 
her  and  the  legal  in  him. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  {  64;    Dec.  Dig.  (©=.30(2).] 

Certiorari  to  Court  of  Civil  Appeals. 

BUI  by  Edward  Scruggs  and  wife  against 
l/ucinda  May  berry  and  others,  to  review  a 
decree  of  the  Court  of  Civil  Appeals, 
affirming  decree  of  the  Chancellor  for 
complainants,  defendants  Katherine  Reld 
Scruggs  and  Harry  S.  Stokes  bring  certiorari. 
Modified  and  affirmed. 

J.  T.  Miller,  H.  S.  Stokes,  and  T.  T.  Mo- 
Carley,  all  of  Nashville,  for  appellants.  Pitta 
&  McConnlco,  of  Nashville,  for  appellees. 

NEID,  a  J.  WilUam  Scruggs  died  in  1859, 
after  having  made  bis  will,  which,  bo  far  as 
necessary  to  quote,  reads: 

"I  give  ♦  ♦  ♦  to  my  wife,  Margaret,  one- 
balf  of  my  landed  estate  during  her  natural  life. 
•  ♦  *  The  half  of  land  not  given  to  my  wife, 
I  give  to  Edward  Scruggs,  son  of  William  ana 
wife  Sarah  G.,    •    *    •    and  the  part  my  wife 


has  while  she  lives,  after  her  death,  to  him,  said 
Edward  and  the  heirs  of  his  body,  and  if  he 
should  die  without  heirs,  then  the  land  I  have 
given  him  to  go  to  his  sister,  Lucinda,  and  lier 
heirs,  that  is,  the  heirs  of  her  body." 

In  the  year  1878  Edward  Scruggs  execut- 
ed a  deed,  which,  so  tar  as  necessary  to  re- 
produce, Is  as  follows: 

"For  and  in  consideration  of  the  love  and  af- 
fection I  have  for  my  wife,  Alice  Scruggs 
♦  •  •  and  the  additional  consideration  of 
$1.00  to  me,  Eidward  Scrngp,  paid,  I  have 
granted  and  conveyed  to  my  wife,  Alice  Scruggs, 
the  following  real  estate  [describing  a  tract  ox 
300  acres].  I  likewise  grant  and  convey  to  my 
wifcLAlice  Scruggs,  a  tract  of  54  acres  lying 
In  Williamson  county.  ♦  •  •  Likewise  I 
grant  and  convey  to  my  wife,  Alice,  my  remain- 
der right  and  title  to  364  acres.  •  •  •  Mrs. 
Margaret  Bright  [formerly  Margaret  Scruggs, 
widow  of  testator  in  the  above-mentioned  will] 
has  a  life  estate  in  both  these  tracts.  I,  Ed- 
ward, have  the  remainder  title,  which  is  hereby 
conveyed  to  my  wife,  Alice.  *  •  *  This  con- 
veyance is  made  to  my  wife,  Alice,  with  the  fol- 
lowing limitations:  I,  Edward,  am  to  retain  the 
use  and  possession  of  said  property,  the  right 
and  ^pwer  to  cultivate,  rent,  or  lease  said  prop- 
erty in  such  manner  and  for  such  uses  and  pur- 
poses as  I  may  think  proper,  but  neither  Alice 
or  myself  shall  have  the  right  to  sell  the  said 
property.  In  the  event  of  my  death,  my  wife 
surviving,  then  she,  the  said  Alice,  is  to  take 
the  control  and  management  of  said  property, 
and  apply  the  usufruct,  rents,  crops,  etc,  to  her 
and  my  children's  support  and  maintenance.  In 
the  event  of  Alice's  death,  I  being  dead,  then 
the  property  thus  conveyed  to  be  divided  equally 
among  all  my  children,  and  their  heirs.  In  the 
event  of  my  wife  becoming  a  widow  and  after- 
wards marrying,  then  all  the  property  thus  con- 
veyed shall  belong  [to]  and  be  divided  among 
my  children  and  their  representatives.  In  the 
event  of  my  wife  dying  leaving  me  survivine, 
then  this  conveyance  shall  be  void  and  the  title 
thus  conveyed  shall  reinvest  In  [me]  the  said 
Edward  Scruggs." 

The  Mil  alleges  that  complainant  Edward 
Scruggs,  the  maker  of  the  deed  Just  copied, 
has  four  living  children,  that  one  of  these 
is  Edward  G.  Scruggs,  and  that  the  wife  of 
the  latter  by  proceedings  in  the  Third  clrctilt 
court  of  Davidson  county,  bad  obtained  a  di- 
vorce from  him,  and  had  secured  a  decree  for 
alimony.  So  much  of  this  decree  as  should 
be  recited  reads: 

"That  the  defendant  Edward  6.  Scruggs  is  the 
owner  of  a  one-fourth  vested  remainder  interest 
in  a  tract  of  land  (describing  the  Scruggs' 
lands) ;  *  *  •  that  the  petitioner  should  re- 
cover of  the  defendant  alimony  and  (the  court) 
allows  as  alimony  in  this  case  a  one-half  of  the 
vested  remainder  interest  owned  by  the  said  de- 
fendant Edward  G.  Scruggs  in  the  above-de- 
scribed tract  of  land,  and  a  one-half  in  any 
other  property  or  estate  of  the  defendant.  It  is 
by  the  court  ordered,  adjudged,  and  decreed  that 
the  said  one-half  interest  in  the  aforesaid  land 
of  the  said  Edward  G.  Scruggs,  and  a  one-eighth 
in  the  entire  estate,  subject  to  the  life  estate  of 
the  father,  be  and  the  same  is  hereby  divested 
out  of  the  said  Edward  G.  Scruggs,  and  vested 
in  Mrs.  Katherine  Reld  Scruggs,  in  fee  simple  to 
her  sole  and  separate  use,  and  free  from  the 
debts,  contracts,  or  control  of  any  husband  she 
may  ever  have. 

There  was  In  said  case  also  a  fee  of  $600 
allowed  to  Mr.  Harry  S.  Stokes,  the  solicitor 
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tor  Mn.  Eatberlne  Beld  Scruggg,  and  it 
waa — 

"therefore  adjudged  that  the  said  Harry  S. 
Stokes  have  and  recover  the  sum  of  $600  of  the 
defendant  BMward  6.  Bcrnggs,  and  to  secure 
and  make  certain  the  payment  of  said  sum  of 
mon«^,  the  amount  is  declared  a  lien  upon  the 
remaining  one-eighth  Interest  of  the  said  Ed- 
ward G.  ScruKgs,  in  said  propert7,  and  will  so 
remain  until  the  same  is  paid  and  discharged." 

So  It  is  that  the  Third  drcnlt  conrt  of 
Dayidson  county  decreed  absolutely  to  the 
wife  of  Edward  O.  Scruggs  one  undivided 
half  of  what  she  claims  is,  or  was,  his  un- 
divided one-fourth  vested  Interest  in  remain- 
der in  the  lands  described  dependent  on  the 
life  of  Us  father,  and  decreed  a  lien  In  favor 
of  her  solicitor  for  feOO  on  the  other  half. 
Sbe  claims  that  his  Interest  under  the  deed 
mad«  by  his  father  was  a  vested  remainder 
in  an  undivided  one-fourth  of  the  land. 

The  complainants  In  the  present  bill,  Ed- 
ward Scruggs  and  wife,  Alice,  the  father  and 
mother  of  the  defendant  Xldward  O.  Scruggs, 
claim  in  the  blU  that  the  legal  effect  of  the 
deed  above  mentioned — 
"was  to  vest  the  title,  right  of  possession,  and 
control  of  said  land  in  the  said  Alice  for  her 
life  only  upon  the  condition  and  contingency 
that  she  should  survive  the  grantor,  complain- 
ant Edward  Scruggs ;  and  that  no  title  or  inter- 
est of  the  children  or  heirs  of  complainant  Ed- 
ward Scruggs  in  said  land  could  vest  in  themi, 
except  upon  the  same  condition  and  contingency, 
that  is,  the  death  of  complainant  Edward  in  the 
lifetime  of  complainant  Alice;   and  such  contin- 

fency  not  yet  having  happened,  that  no  interest 
as  vested  in  said  children  or  heirs,  and  none 
may  ever  vest  nnder  said  deed." 

After  setting  out  the  decree  for  divorce  and 
alimony  above  mentioned,  it  was  charged  that 
Edward  G.  Scruggs  was  never  at  any  time 
vested  with  any  Interest  in  the  said  lands,  in 
any  form  whatsoever,  and  that  the  decree 
for  alimony  created  a  doud  on  complain- 
ants' title;  that  defendant  Eatherlne  Beid 
Scruggs  and  her  representatives  are  threaten- 
ing to  sell  or  mortgage  the  supposed  one- 
eighth  Interest,  and  thus  further  complicate 
matters.  It  was  therefore  prayed  that  the 
will  of  William  Scruggs,  and  the  deed  made 
by  Edward  Scruggs,  be  construed,  the  rights 
of  the  parties  declared,  and  that  it  be  ad- 
Judged  that  Katherlne  Reid  Scruggs  acquired 
no  interest  in  the  land  by  the  clause  referred 
to,  tbat  that  decree  be  declared  void,  and  re- 
moved as  a  cloud,  and  that  on  final  hearing 
she  be  perpetually  enjoined  from  claiming  any 
interest  in  the  laud  mentioned  under  the 
decree  above  referred  to. 

The  defendant  Katherlne  Held  Scruggs  and 
Harry  S.  Stokes  filed  a  demurrer  to  the  bill, 
and  upon  that  being  overruled,  answered.  In- 
sisting upon  their  construction  of  the  deed 
of  Edward  Scruggs  which  we  have  already 
stated,  and  in  addition  that  even  under  the 
will  of  WllUam  Scruggs,  the  said"  Edward 
took  only  a  life  estate,  with  the  remainder 
to  his  children,  and  that  nnder  that  instru- 
ment Edward  G.  Scruggs  was  entitled  to  a 
vested  undivided  one-fourtb  interest  In  re- 
mainder in  the  lands. 
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The  chancellor  held  against  both  conten- 
tions of  the  defendants  Katherlne  Beid 
Scruggs  and  Mr.  Harry  S.  Stokes,  and  de- 
creed in  fiivor  of  the  complainant.  An  ap- 
peal was  prosecuted  to  the  Court  of  Civil 
Appeals,  and  there  the  decree  of  the  chancel- 
lor was  affirmed.  The  case  was  then  brought 
to  this  court  under  the  writ  of  certiorari. 

[1-3]  We  are  of  opinion  that  under  the  will 
of  William  Semggg  there  was  devised  to  Ed- 
ward Scruggs,  directly,  in  fee  the  half  of  the 
lands  not  incumbered  by  the  life  estate  of 
the  wife.  The  same  result  must  follow  as  to 
the  remainder  In  the  half  interest  Incumber- 
ed by  the  wife's  life  estate,  if  the  words 
"heirs  of  the  body"  occurring  In  that  devise 
be  technically  construed,  since  a  devise  to  A. 
and  his  bodily  heirs  would  create  an  estate 
tall  at  common  law  (Mlddleton  v.  Smith,  1 
Cold.  [41  Tenn.]  144;  Kirk  v.  Furgerson,  6 
Cold.  [46  Tenn.]  479;  Wynne  v.  Wynne,  9 
Helsk.  [56  Tenn.]  308),  and  by  our  statute 
(1784,  chapter  22,  §  5;  Shan.  Code,  {  3673; 
Speight  V.  AsUins,  118  Tenn.  749,  102  S.  W. 
74),  all  such  estates  are  turned  Into  estates 
in  fee  simple.  Nor  Is  the  fee-simple  estate  in 
the  present  Instance,  if  it  be  such,  impaired 
by  the  clause,  "and  if  he  should  die  without 
heirs,"  then  to  Ludndq,  since  under  the  rule 
of  construction  and  of  property  that  obtains 
in  this  state,  these  words  would  Import  a 
death  In  the  lifetime  of  the  testator  (Frank  v. 
Frank,  120  Tenn.  569,  IH  S.  W.  1119 ;  Katz- 
enberger  v.  Weaver,  110  Tenn.  620,  75  S.  W. 
037),  and  It  appears  that  Edward  Scruggs 
survived  the  testator. 

[4]  It  is  Insisted  by  defendants,  In  opiJosl- 
tlon  to  this  construction,  that  the  words, 
"heirs  of  the  body"  should  be  Interpreted  to 
mean  "children."  Let  this  be  assumed, 
would  the  result  be  changed?  The  language 
of  the  will  under  consideration  In  Frank  v. 
Frank,  supra,  was: 

"Should  any  of  my  sons  die  without  issue,  his 
or  their  share  shall  also  revert  to  my  children 
then  living,  their  heirs  and  assigns  forever." 

The  court  held  that  this  language  fell 
within  the  rule  quoted  from  Jarman  on 
WUls: 

"If  there  is  an  immediate  gift  to  A.,  and  a 
gift  pver  in  case  of  his  death,  or  any  similnr 
expression  implying  the  death  to  be  a  contingent 
event,  the  gift  over  will  take  effect  only  in 
event  of  A.'8  death  before  the  testator." 

In  Elatzenberger  v.  Weaver,  supra,  it  was 
beld  that  the  following  language  was  covered 
by  the  rule: 

"In  ease  any  of  m^  children  herein  named, 
shall  die  leaving  a  child  or  children  at  the  time 
of  his  or  her  death,"  then  over  to  other  persons 
indicated. 

In  Meacham  v.  Graham,  98  Tenn.  100,  190, 
39  S.  W.  12, 13,  the  language  of  the  will  was: 

"In  the  event  of  her  death  without  living  chil- 
dren," then  over. 

In  Vaughn  v.  Cator,  86  Tenn.  302,  2  S.  W. 
262,  the  language  was: 

"In  the  event  Basil  Smith  diea  without  lawful 
issue,"  then  to  others. 
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In  each  of  these  cases  it  was  held  tha'j  the 
words  used  meant  death  before  the  testator. 

[S]  It  Is  next  Insisted  that  the  rule  laid 
down  by  Shan.  Code,  i  3675,  controls  Instead 
of  the  decisions  cited,  but  the  same  point 
was  made  In  Frank  t.  Frank,  and  disallow- 
ed.    120  Tenn.  569,  576,  577,  111  S.  W.  1119. 

[6]  It  is  insisted  that  the  rule  cannot  ap- 
ply unless  there  be  an  unlimited  power  of 
disposition  given  the  first  taker.  There  Is  no 
necessary  connection  between  the  two  rules. 
It  is  claimed  that  such  relation  is  fully 
shown  In  Meacham  v.  Graham,  and  Vaughn 
v.  Cator,  and  necessarily  implied  in  Katzen- 
berger  v.  Weaver  and  Frank  v.  Frank.  This 
is  a  misconception  of  those  cases.  The  one 
rule  is  that  If,  for  example,  a  life  estate  be 
granted  to  A.,  with  unlimited  power  of  dis- 
position of  the  whole  estate,  and  In  the  same 
Instrument  there  be  granted  to  another  a 
remainder  over  In  the  same  property,  the  re- 
mainder is  void,  since  the  unlimited  power 
of  disposition  vested  in  the  first  taker  en- 
ables him  to  destroy  the  remainder.  There- 
fore it  is  regarded  as  futile.  The  law  will 
not  recognize  vain  things,  and  so  declares 
that  to  the  first  taker  belongs  the  whole 
estate.  The  other  rule  has  Just  been  stated. 
Comparing  them  It  is' seen  there  is  no  neces- 
sary connection.  It  is  true  that  the  facts  in 
Meacham  v.  Oraham  furnished  a  basis  for 
the  application  of  both  rules.  The  chancellor 
decided  in  favor  of  the  daughter's  ownership 
under  the  rule  we  have  quoted  from  Jarman 
(98  Tenn.  207,  39  S.  W.  12),  whUe  the  Court 
of  Chancery  Appeals  reached  the  same  result 
on  the  ground  of  an  absolute  power  of  dis- 
position vested  In  the  daughter  (98  Tenn.  201, 
39  S.  W.  12).  This  court  said  on  the  page 
last  cited  tliat  the  chancellor  and  the  Court 
of  Chancery  Appeals  bad  arrived  at  the  same 
result,  "by  different  holdings,  but  not,  as  we 
think,  by  necessarily  inconsistent  or  contrary 
theories,  under  the  special  facts  of  this  case." 
It  is  true  that  a  statement  In  the  opinion  on 
pages  207,  208,  combining  the  two  rules,  and 
also  a  third  In  one  sentence,  tends  to  confuse 
the  matter,  and  to  obscure  what  had  been, 
previously  stated  on  the  subject  of  two  of 
the  rules  separately  at  pages  201,  202,  and 
the  second  paragraph  on  page  207,  but  an 
examination  of  the  authorities  cited  will 
show  that  the  first  five  of  them  applied  solely 
to  the  rule  In  respect  of  dying  before  the 
testator,  the  next  two  solely  to  the  absolute 
power  of  disposition,  and  the  last  one  to  the 
rule  against  any  presumption  to  cut  down 
by  a  subsequent  provision  a  fee  already 
given  by  a  prior  one.  So  It  Is,  all  three  rules 
were  united  in  the  one  sentence,  and  the  au- 
thorities for  each  dted  in  the  aggregate  with- 
out showing  how  they  applied  separately  to 
the  different  elements  contained  in  the  sen- 
tence. The  sentence  does  not  read  clearly, 
and  there  was  evidently  something  omitted 
from  it  in  the  printing.  Certain  it  is,  the 
rules  are  quite  distinct.  In  Vaughn  v.  Cator 
there  was  no  power  of  disposition  In  terms 


given  to  Basil  Smith,  or  other  power  except 
such  as  is  to  be  inferred  from  the  mere  fact  of 
ownership,  and  that  Is  not  the  kind  of  power 
contemplated  by  the  rule  as  to  absolute  or 
unlimited  power  of  disposition.  Such  ab- 
solute power  must  be  given  in  express  terms 
or  impliedly  by  added  words.  Overton  v. 
Lea,  108  Tenn.  505,  545,  68  S.  W.  250,  and 
authorities  cited.  What  Is  said  on  the  sub- 
ject in  the  opinion  in  Vaughn  v.  Cator  was 
only  arguendo,  in  the  way  of  demonstrating 
the  inconvenience  of  a  construction  that 
would  deny  Basil  Smith  the  absolute  owner- 
ship if  he  survived  the  testator,  since  under 
a  contrary  construction  it  could  not  be  de- 
termined until  his  death  whether  there  would 
be  lawful  issue  of  him,  and  during  perhaps 
a  long  life  the  possible  ultimate  destination 
of  the  property  would  be  unknown,  and  in 
the  meantime  Basil  Smith  as  owner  could 
sell  it  In  the  other  two  cases  (Katzenberger 
v.  Weaver  and  Frank  v.  Frank),  not  only 
was  there  no  conferment  of  an  unlimited  or 
absolute  power  of  disposition,  in  express 
terms,  but  no  superadded  words  from  which 
the  power  had  to  be  necessarily  Inferred. 
We  have  seen  that  the  power  of  disposition 
to  be  implied  merely  from  ownership  has  no 
relation  to  the  rule.  We  may  add  that  from 
the  discussion  in  Katzenberger  v.  Weaver,  of 
the  rule  quoted  from  Jarman  on  Wills,  there 
was  no  Inkling  of  any  kinship  to  It,  near  or 
remote,  of  the  rule  as  to  absolute  power  -of 
disposition. 

[7]  It  is  also  claimed  that  the  rule  of 
Frank  v.  Frank,  and  kindred  cases,  cannot 
apply  because  at  the  date  of  the  will  Edward 
Scruggs  was  only  eight  years  old,  while 
William  Scruggs  was  within  a  year  of  his 
death,  and  it  cannot  be  supposed  that  he  en- 
tertained the  thought  that  he  would  survive 
the  boy,  or  even  tliat  he  would  live  long 
enough  to  see  Edward  married  and  the  fa- 
ther of  children.  But  there  is  no  evidence 
as  to  the  age  of  the  testator,  or  that  he  bad 
any  forecast,  or  prevision  of  his  death  to 
happen  a  year  after  the  making  of  his  wilU 
For  aught  we  know  he  may  have  been,  when 
the  will  was  executed,  a  man  in  bis  20's,  or 
30's,  and  in  perfect  health.  And  see  Frank  v. 
Frank,  120  Tenn.  at  page  576,  111  S.  W.  1119. 
discouraging  inquiries  of  such  a  nature. 

[B,  9]  But  It  Is  urged  that  if  the  term  "heirs 
of  the  body"  should  be  construed  to  mean 
children,  then  the  devise  would  be  to  Edward 
Sci-uggs  and  his  children,  and  that  under 
such  a  devise  ESdward  would  take  a  life  es- 
tate with  remainder  to  his  children,  although 
they  were  not  yet  in  being,  and  might  never 
be.  Such  is  the  preferred,  and  we  may  say 
Is  practically  the  construction  given  In  this 
state  when  the  devise  is  to  one  and  his  or  her 
children,  where  there  are  yet  no  children  in 
existence.  Turner  v.  Ivie,  5  Helsk.  (52  Tenn.) 
222 ;  Beecher  v.  Hicks,  7  Lea  (75  Tenn.)  207, 
212 ;  Blackburn  v.  Blackburn,  109  Tenn.  675, 
73  S.  W.  109.  But  conceding  this,  will  the 
situation  under  the  present  will  be  In  any 
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wise  dlfferentT  If  the  devlae  aboold  be  writ- 
ten, "to  William  Scruggs  and  liis  children, 
and  if  he  die  without  children,  then  to  bis 
Bister  Lucinda,  and  her  children,"  still  the 
words  "if  he  die"  must  mean  under  the  rule 
"if  he  die  during  the  life  of  the  testator."  On 
such  death  the  title  would  go  over  as  stated. 
If  he  survived  the  testator  the  devise  would 
remain  as  written  to  William  Scruggs  and 
his  children,  which  would  be  construed  to 
William  for  life  with  remainder  to  his  chil- 
dren, and  on  the  birth  of  a  child  the  re- 
mainder would  vest,  subject  to  open  and  let 
in  after-bom  children.  And  this  is  the  case 
before  us,  it  appearing  as  already  stated  that 
four  children  have  been  bom  to  complainants 
William  Scmggs  and  his  wife,  Alice,  all  of 
whom  are  living.  One  of  these  is  Edward  G. 
Scruggs,  whose  interest  in  this  property,  it  is 
claimed,  was  decreed  to  his  wife  in  the  di- 
vorce proceeding. 

So  It  becomes  Important  to  determine 
whether  the  words  "heirs  of  the  body"  in  the 
will  of  William  Scruggs  should  be  held  to 
mean  children. 

[10]  It  is  trae  that  these  words  "heirs  of 
the  body"  have  in  this  state  several  times 
been  held  equivalent  to  the  term  "children." 
In  the  first  of  these  cases  to  which  our  at- 
tention hag  been  drawn  (toving  v.  Hunter,  8 
Terg.  [16  Tenn.]  4),  this  interpretation  was 
the  result  of  special  language  contained  In 
the  will,  Influenced  to  some  degree  likewise 
by  the  desire  of  the  court  to  take  the  particu- 
lar case  out  of  the  rule  in  Shelley's  Case,  to 
which  considerable  hostility  was  shown.  In 
the  three  cases  immediately  following  (Set- 
tle T.  Settle,  10  Humph.  474,  Vaden  v.  Hance," 
1  Head,  300,  and  Clopton  v.  Qopton,  2  Helsk. 
31,  34,  35)  substantially  the  same  language 
was  found,  that  is,  the  determining  word 
"lend,"  and  these  cases  were  all  based  on 
Loving  T.  Hunter.  In  Owen  v.  Hancock,  1 
Head,  663-S65,  the  language  was  quite  spe- 
cial, note  particularly  the  bottom  line  of 
page  B65.  In  Pierce  v.  Ridley,  1  Baxt  145, 
25  Am.  Rep.  768,  the  language  was  very  spe- 
cial, the  sons  being  made  tmstees  for  the 
"heirs  of  their  bodies,"  and  this  was  held 
to  Indicate  that  children  were  referred  to. 
On  the  contrary,  the  technical  meaning  of 
the  term  has  been  repeatedly  applied.  Mid- 
dleton  T.  Smith,  1  Cold.  (41  Tenn.  144) ;  Kirk 
V.  Fargerson,  supra ;  Sklllin  v.  Lloyd,  6  Cold. 
564;  Wynne  v.  Wynne,  supra;  Balch  v. 
Jobnson,  106  Tenn.  249,  61  S.  W.  289 ;  Bin|^ 
bam  y.  WeUer,  113  Tenn.  70-77,  81  S.  W.  843, 
69  L.  B.  A.  370,  106  Am.  St.  Rep.  803; 
Speight  y.  Askins,  supra.  And  it  is  held  in 
Ward  y.  Saunders,  3  Sneed  (85  Tenn.)  387. 
388,  that  when  the  term  is  applied  to  real 
estate.  It  must  be  construed  according  to  Its 
strict  legal  meaning.  And  the  rule  is  general 
when  technical  words  are  used  In  a  will,  they 
are  preramed  to  be  used  In  a  technical  sense, 
and  before  another  meaning  can  be  attached 
to  them,  that  meaning  must  clearly  appear. 
Wood  y.  Polk.  12  Heisk.  220,  224.  228.    O^e 


same  principle  has  been  applied  in  other  ju- 
risdictions to  the  words  we  now  have  under 
examination.  Linn  v.  Alexander,  58  Pa.  43; 
Pearsol  v.  Maxwell  (O.  C.)  68  Fed.  613,  614; 
Lanham  y.  Wilson  (Ky.)  22  S.  W.  438;  WU- 
kerson  v.  Clark,  80  Oa.  367,  7  S.  E.  318.  12 
Am.  St  Rep.  258;  Brant  y.  Gelston  (N.  T.) 
2  John.  Gas.  384;  Shuttle  ft  Weaver  Land 
Imp.  Co.  y.  Barker,  178  Ala.  366,  60  South. 
157,  16& 

[11,11]  A  special  reason  applying  In  this 
state  in  favor  of  strict  constmctlon  of  these 
words  where  realty  Is  involved  arises  out  of 
our  statute  above  referred  to  reproduced  In 
Shan.  Code,  §  3673,  which  turns  estates  taU 
into  fee-simple  estatea  This  statute  creates 
a  rule  of  property  and  its  application  ought 
not  to  be  rendered  difficult  by  a  latltudlna- 
rlau  construction  of  familiar  words,  the  tech- 
nical slgniflcation  of  which  uniformly  creates 
an  estate  tall  at  common  law.  It  ought  to  be 
reasonably  easy  for  the  examiner  of  titles  to 
determine  when  he  has  before  him  a  case  or 
Instance  falling  under  the  statute.  This  Is 
the  dictate  of  public  policy  for  the  security  of 
titles.  When  the  effort  is  made  to  find  In 
these  words  a  meaning  different  from  that 
technical  signification,  nearly  always  litiga- 
tion arises.  It  Is  trae  that  in  some  Instances 
public  policy  has  been  compelled  to  give  way 
before  what  seemed  to  the  court  a  clear  pur- 
pose of  the  testator  to  use  the  terms  referred 
to  In  a  nontechnical  sense,  or  as  meaning 
children.  This  course  of  construction,  how- 
ever, should  not  be  too  much  indulged,  for 
the  reasons  already  stated.  Now  turning  to 
the  will  before  us,  we  see  nothing  In  It  suflJ- 
clently  clear  to  overturn  the  true  technical 
meaning  of  the  terms.  We  are  referred  to  a 
wholly  distinct  paragraph  of  the  will  In 
which  It  is  said  the  testator  used,  with  re- 
spect to  certain  property  devised  to  his  wife, 
the  word  "heirs"  in  a  strictly  accurate  way, 
showing  that  he  understood  its  legal  mean- 
ing; that  he  employed  the  same  word  In  the 
nest  paragraph,  that  referred  to  the  devisee 
WUlIam  Scruggs  in  such  a  way  as  to  make  It 
absurd  If  he  intended  It  In  Its  technical  sense. 
That  Is  to  say,  passing  over  to  William 
Scraggs'  sister  Ludnda,  the  estate  If  be 
should  die  without  h^rs,  when  In  law  she 
would  be  his  heir  In  case  he  died  without 
children  and  hence  she  would  have  to  die 
to  inherit.  The  rule  Is  that  It  Is  not  compe- 
tent, generally  iqwaklng,  to  construe  one 
clause  by  another,  especially  when  they  re- 
late to  different  subjects  and  are  neither 
grammatically  nor  logically  connected.  Wood 
V.  Polk,  supra.  When  we  refer  to  the  para- 
graph Itself  In  which  the  devise  of  land  to 
William  Scraggs  Is  found,  we  there  discover 
that  he  attaches  the  meaning  of  heirs  of  the 
body  to  the  term  heirs,  and  it  is  clearly  per- 
ceived In  the  clause  "then  the  land  I  have 
given  Ulm  to  go  to  his  sister  Lucinda,  and 
her  heirs — ^that  is,  the  heirs  of  her  body." 
Reference  Is  made  to  some  language  of  the 
will  immediately  following  the  language  we 
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have  Jus'c  quoted,  In  which  the  testator  de- 
vises certain  slaves,  but  this  part  of  the  virlll 
throws  no  light  whatever  upon  the  meaning 
further  than  that  already  shown  by  the  part 
of  the  will  which  we  have  copied,  because 
the  same  words  are  repeated. 

[13,14]  As  to  the  deed:  The  conveyance 
having  been  made  by  the  husband  directly 
to  the  wife.  It  created  in  her  a  separate  es- 
tate. Barnham  v.  Le  Master,  110  Tenn.  638, 
76  S.  W.  1045,  60  L.  R.  A.  853;  Funkhouser 
V.  Fowler,  117  Tenn.  630,  101  S.  W.  769; 
Ferguson  v.  Booth,  128  Tenn.  260,  268,  260, 
160  S.  W.  67,  Ann.  Oas.  10160,  1070.  The 
husband  by  operation  of  law  becam^  her 
trustee,  and  the  powers  reserved  to  him  must 
be  understood  in  that  sense,  otherwise  they 
would  be  r^ugnant  to  the  grant,  and  there- 
fore void.  The  absolute  restraint  on  the 
power  of  alienation  would  also  be  void  if  the 
Interest  conveyed  were  otherwise  than  a 
separate  estate.  A  separate  estate  may  be 
so  qualified,  bat  not  a  general  estate.  Travis 
V.  Sitz  (Nashville,  December  term,  1013),  185 
S.  W.  1075. 

[1 6, 1 6]  Under  a  true  construction  of  the 
deed,  the  intention  was  that  the  estate  so 
conveyed  to  the  wife  should  continue  only 
during  the  Joint  lives  of  the  husband  aud 
wife,  pending  which  term  he  was  to  act  as 
her  trustee,  in  the  manner  just  stated.  Upon 
his  death,  prior  to  her  own,  she  was  to  have 
an  estate  for  her  own  life,  but  subject  to  a 
trust  duty  on  her  part  to  manage  the  proper- 
ty and  apply  the  avails  to  the  support  of 
herself  and  the  children  of  Edward  Scruggs, 
burdened,  however,  with  the  condition  subse- 
quent that  in  case  she  sliould  contract  a  sec- 
ond marriage,  and  should  thus  cease  to  be 
his  widow,  her  estate  should  cease,  and  fihe 
land  should  at  once  be  divided  among  his 
children,  and  that  the  same  result  should 
follow  her  death  subsequent  to  that  of  her 
husband.  It  is  perceived  that  the  estate  of 
the  wife  for  her  own  life,  as  well  as  all  inter- 
est of  the  children,  hinged  upon  the  husband 
dying  first  In  the  event  the  wife  should 
die  first  she  was  to  have  nothing  save  the  es- 
tate first  mentioned  for  the  term  of  the  Joint 
lives,  and  the  children  could  take  nothing  at 
all;  but  the  whole  estate  Immediately  upon 
the  death  of  the  wife  woul<l  revert  to  the 
husband,  Edward  Scruggs,  or,  rather,  speak- 
iitg  more  correctly,  as  will  be  presently  seen, 
he  would  be  in  of  his  original  title ;  there  be- 
ing no  dlslodgment  of  it  through  the  hapi)eQ- 
Ing  of  the  possible  event  of  his  dying  prior  to 
his  vrtfe.  Recurring  to  the  thought  inter- 
rupted by  the  last  clause,  it  is  to  be  observed 
that  the  wife's  estate  for  the  term  of  her 
own  life,  and  also  the  estate  of  the  children, 
depended  altogether  upon  the  dubious  event 
as  to  which  would  die  first,  the  husband  or 
the  wife,  and  thus  it  is  that  the  interests  of 
the  children  were  purely  contingent ;  that  is, 
under  the  terms  of  the  deed  they  were  to  be 
contingent  remaindeimea  dependent  upon  tb^ 


coming  Into  existence  of  the  wife's  estate  for 
her  own  life,  whl(^  In  turn  depended  upon 
whether  she  should  survive  her  husband. 
4  Kent.  Oomm.  marginal  pages,  206-206.  We 
do  not  think  the  contention  a  sound  one,  to 
the  effect  that  the  deed  of  Edward  Scruggs 
conveyed  nothing  In  prajsentl,  but  that  all  of 
its  provisions  depended  on  his  dying  prior  to 
the  death  of  his  wife.  Tills  view  does  not 
comport  with  the  words  of  direct  conveyance 
to  his  wife,  and  the  reservation,  so  to  speak, 
which  he  made  as  to  his  own  control  of  the 
premises.  If  the  Intention  was  that  nothing 
should  paiss  save  upon  the  happening  of  his 
own  death,  such  a  reservation  would  have 
been  not  only  useless,  but  unaccountable. 
That  provision  occurring  along  with  the 
words  of  direct  conveyance  to  the  wife,  in- 
dicates beyond  doubt,  as  we  think,  that  the 
maker  of  the  deed  understood  he  was  convey- 
ing an  immediate  Interest  to  his  wife.  That 
estate  was  of  the  kind  we  have  declared,  sub- 
ject, however,  to  the  condition  subsequent 
that  upon  the  death  of  the  husband  prior 
to  the  death  of  the  wife,  the  estate  for  the 
Joint  life  of  the  two  should  cease,  and  on  es- 
tate for  her  own  life  should  arise,  as  already 
stated. 

[1 7, 1 1]  It  is  apparent  from  the  principles 
stated  that  the  decree  In  the  divorce  case 
purporting  to  transfer  to  Mrs.  Katherlne 
Reld  Scruggs  a  vested  remainder  interest  in 
the  land  did  not  convey  her  anything,  since  a 
description  of  a  vested  Interest  will  not  cover 
a  contingent  one.  Nor  is  the  difficulty  bridg- 
ed by  the  language  of  the  decree,  "and  a 
one-half  in  any  other  property  or  estate  of 
the  defendant."  It  is  manifest  that  this  lan- 
guage had  no  reference  to  the  land  in  ques- 
tion, but  to  any  other  propetty  or  estate  be 
might  liave.  But  let  it  be  assumed  that  these 
general  words  applied  to  the  contingent  es- 
tate, the  result  would  not  be  different,  since 
under  our  authorities  an  Instrument  purport- 
ing to  convey  a  contingent  estate  amounts 
only  to  an  agreement  to  convey  which  may  be 
enforced  when  the  contingency  happens  and 
the  vesting  of  the  estate  occurs.  Taylor  t. 
Swafiord.  122  Tenn,  803,  307-^12,  123  S.  W. 
350,  25  L.  B.  A.  (N.  S.)  442.  It  is  trae,  as 
urged  by  counsel  for  the  defendants,  that  a 
decree  of  court  purporting  to  transfer  title 
is  equivalent  to  a  conveyance  inter  partes, 
and  wiU  accordingly  transmit  the  title;  but 
the  court  has  no  power  to  make  an  agreement 
to  convey  for  any  one,  so  the  decree  was  in- 
operative on  the  contingent  remainder.  The 
same  result  must  follow  as  to  the  lien  at> 
tempted  to  be  given  to  Mr.  Stokes.  The  court 
could  not  decree  a  lien  on  a  thing  not  yet  in 
existence. 

[19,201  Before  closing  this  opinion  we 
should  refer  to  two  of  the  grounds  of  demur- 
rer which  are  relied  on  in  the  assignments  of 
error.  One  of  these  objects  to  the  Joint  main- 
leiinnce  of  the  bill  by  the  complainants  oa 
Uie  pounds  that  their  riglits  are  antagonistic. 
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It  is  clear  from  wbat  Mb  been  said  there  Is 
no  antagonism.  The  other  ground  Is  that  a 
bill  to  remove  a  clond  cannot  be  maintained 
because  the  complainants  are  without  title. 
Thio  Is  a  mistaken  view.  The  wife  owns  the 
estate  for  the  Joint  Ures  of  herself  and  bus- 
band  protected  by  a  trustee  duty  Imposed  on 
him  for  her  benefit,  and  pending  the  contin- 
gency the  title  to  the  fee  remains  In  him. 
Blgley  ▼.  Watson,  14  Pidile  (98  Tenn.)  353, 
36^-372,  89  S.  W.  525,  38  D.  R.  A.  679. 

The  result  Is  that  the  decree  of  the  Court 
«t  CiTll  Appeals,  on  the  grounds  herein  stat' 
ed,  is  modified  and  asarmed. 


MONTGOMERY  v.  STATE. 
(Supreme  Court  of  Teanesaee.     Aug.  9,  1916.) 

1.  iNTOXICATINe     LIQCOBS    «=»  146(6)  —  IlXB- 

OAL  JSAxaa— li^AiEBNAi,  Club. 
One  directing  the  dispenaing  of  intoxicating 
drinks  as  "president"  of  a  club  composed  most- 
ly of  drinkers,  the  front  door  of  which  was 
kept  locked,  and  the  glass  iranelg  thereof  kept 
opaque  by  deep  paint,  the  members  entering  by 
a  side  door  from  a  dark  unligbted  alley,  they 
being  sworn  to  secre<7  and  paying  for  the  ex- 
penses and  "president  s"  salary  by  proceeds  of 
coup<m  books  for  liquor  payments,  the  club  hav- 
ing obtained  a  federal  retail  liquor  license,  held 
guilty  of  violation  of  the  law,  forbidding  selling 
intoxicatine  liquor  within  four  miles  of  an  in- 
stitntion  m  learning. 

[EVL  Note. — ^Por  other'  cases,  see  Intoxicating 
Liqooxa,  Cent  Dig.  {  160;  Dec.  Dig.  «=» 
146((9.1 

2.  IBTTOXIOATIHO    LiQUOBS    «=»224— PBOSKOU- 

xiON»— Pbesumftions. 
In  prosecution  for  illegal  retail  liquor  sell- 
ing, by  statute  there  is  a  presumption  of  guilt 
arising  tioia  the  possession  of  a  United  States 
internal  revenue  license  for  the  retail  sale  of 
intoxicating  liquors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  {{  275-281 ;  Dec  Dig.  <&=» 
224.] 

3.  Cbiminal  Law  «=»1186(4)— Appeal  —  Re- 

VEBSAIi— FAILITBE    TO    INSTBUCT— STATUTE. 

Where  refusal  to  give  proper  instructions 
does  not  affect  the  result,  the  verdict  being  fully 
in  accord  with  the  merits  of  the  case,  the  case 
must  be  affirmed,  under  Acts  1911,  c.  32,  pro- 
viding that  no  verdict  or  judgment  shall  be  set 
aside  or  any  criminal  cause  for  error  in  .the 
charge,  etc.,  unless  in  the  opinion  of  the  Appel- 
late Court  it  affirmatively  appears  the  error  has 
affected  the  result 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3216;  Dec.  Dig.  «S=»1186(4).] 

Appeal  from  Criminal  Court,  Davidson 
County ;  A.  B.  Nell,  Judge. 

F.  6.  Montgomery  was  convicted  of  sell- 
ing llQUors,  within  four  mUes  of  an  instlta- 
tion  of  learning,  and  appeals.    Affirmed. 

Chester  K.  Hart,  of  Nashville,  for  appel- 
lant Frank  M.  Thompson,  Atty.  Gen.,  for 
the  State. 


NBII^  a  J.    The  plaintiff  in  error  was  in- 
dicted in  tbe  criminal   court  of  Davidson 


county  for  violation  of  the  four-mile  law; 
that  is,  selling  intoxicating  liquors  within 
four  miles  of  an  institution  of  learning.  He 
was  convicted,  and  has  appealed  to  this 
court  His  defense  is  that  his  act  does  not 
fall  within  the  statute  because  he  was  mere- 
ly dispensing  liquors  as  an  officer,  "presi- 
dent" and  "custodian"  of  the  Cumberland 
Fraternal  Club,  a  fraternal  organization 
whose  habitat  was  at  208  Broad  street,  in  the 
city  of  Nashville. 

[1]  The  evidence  is.  In  substance,  as  fol- 
lows :  The  club  Is  composed  of  400  members, 
mostly  drinking  men,  but  there  are  a  few 
who  do  not  drink.  The  front  entrance  is  on 
Broad  street,  but  it  is  never  used ;  the  door 
is  kept  locked;  and  its  glass  panels  are  so 
deeply  painted  over  that  no  one  from  the 
outside  can  look  through  them  into  the  dub- 
rooms.  The  members  enter  only  through  a 
side  door  which  opens  out  on  an  aUey,  which 
is  unligbted,  and  dark  at  night  Inside  there 
Is  a  buffet  at  which  are  dispensed,  to  mem- 
bers only,  beer  and  whisky,  by  the  porters 
of  the  club,  under  the  direction  of  the  "presi- 
dent" The  members  pay  for  these  drinks 
with  coupons  detached  from  coupon  books 
which  are  sold  to  them.  It  is  so  arranged 
that  the  proceeds  of  these  books  pay  In 
full,  and  no  more,  the  cost  of  the  liquors, 
the  wages  of  the  porters,  and  the  salary  of 
the  "president;"  who  dispenses  them.  His 
salary  is  $25  per  week.  No  books  are  k^t 
When  the  coupons  are  sold  the  money  is 
placed  in  the  "president's"  pocket,  and  It  is 
paid  out  frrai  the  same  receptacle.  He  tes- 
tifies that  the  dub  has  a  bank  account,  but 
he  knows  not  the  name  of  the  bank,  nor, 
80  far  as  this  record  shows,  does  any  <me 
else  know.  There  Is  an  inltlatioii  fee  of  $1, 
and  annual  dues  of  $1,  per  member.  The 
purpose  of  this  fund  Is  the  payment  of  all 
expenses  other  than  those  for  drinks,  and 
service  of  drinks.  This  fund  is  collected  by 
Mr.  Sherry,  the  secretary,  but  he  was  not 
offered  in  evidence,  and  the  president  does 
not  know  what  Mr.  Sherry  has  done  with 
the  money.  The  rent  of  the  building  is  $40 
per  month,  aggregating  $480,  which  exceeds 
the  income  from  dues  to  the  extent  of  $80. 
There  is  also  an  outstanding  debt  of  $500 
for  furniture,  purchased  from  Mr.  Sherry, 
the  current  secretary,  who  had  run  a  "soft- 
drink"  business  in  the  same  place,  which 
was  broken  up  under  the  nuisance  law.  The 
"president"  testifies  that  it  is  a  part  of  the 
plan  to  pay  sick  benefits  to  members,  but 
that  no  funds  are  provided  for  this  purpose. 
As  to  the  membership,  some  of  the  most  re- 
spectable men  of  the  city  belcmg,  and  any 
respectable  man  may  become  a  member,  and 
careful  Inquiry  is  made  on  this  head  when 
application  comes  in ;  but  all  are  required  to 
take  an  oath  of  secrecy.  There  la  no  other 
initiation  rite.  There  is  a  reading  and  writ- 
ing room  furnished  with  large,  easy,  leather- 
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bottom  chain  and  a  leather  davenport,  and 
with  paper,  pens,  and  Ink  and  tables  to  write 
on.  There  are  six  other  rooms,  npstalrs, 
and  they  are  fitted  up  as  bedrooms,  where 
members  may  recline  it  they  wish,  and  where 
some  of  them  do  take  afternoon  naps.  Some- 
times, also,  when  the  weather  Is  bad,  mem- 
bers sleep  in  these  rooms  all  night  Some 
dally  papers  are  taken  for  the  use  of  the 
members,  also  several  magaslnes,  Puck, 
Judge,  Munsey's,  Red  Book,  the  Cosmopoli- 
tan, the  Uterary  Digest,  and,  it  Is  said,  quite 
a  number  of  other  magazines  but  their  names 
are  not  given.  Some  of  the  members  often 
meet  in  the  rooms  and  talk  and  read  the 
papers  and  magazines.  There  are  some  cost- 
ly and  beautiful  pictures  on  the  walls,  loan- 
ed by  one  of  the  members,  and  the  whole 
house  is  fitted  up  for  the  ease  and  comfort 
of  the  members,  for  which  no  extra  charge 
is  made.  The  "president"  sees  to  It  that 
there  is  no  loud  talking,  or  rude  or  boisterous 
behavior  of  any  kind,  and  that  there  is  no 
gambling  nor  even  card  playing.  The  club 
obtained  from  the  United  States  government 
what  is  popularly  called  a  federal  retail 
liquor  license,  that  is,  a  receipt  for  the  in- 
ternal revenue  tax,  describing  the  business 
of  the  "Cumberland  Fraternal  Club,"  as  that 
of  "retail  liquor  dealer,"  at  208  Broad  Street, 
Nashville,  Tenn.  The  "president"  testifles, 
however,  that  this  was  procured  only  to 
avoid  trouble  with  the  federal  government. 
Besides  beer  and  whisky,  the  club  keeps  on 
hand  soda  water,  and  other  "soft  drinks," 
sandwiches,  etc.  Only  a  relatively  small 
quantity  of  liquors  is  kept  on  hand.  There 
are,  as  stated,  several  members  who  do  not 
drink  at  all.  They  come  to  the  clubhouse 
often,  and  read,  or  lie  down  and  take  a  nap, 
or  meet  the  other  members  for  purposes  of 
sociability,  or  to  make  acquaintanceships.  ' 

In  the  foregoing  statement  we  have  used 
the  present  tense,  as  if  the  club  were  still 
an  existing  Institution,  but  it  appears  from 
the  evidence  that  since  the  present  prose- 
cution was  begun,  the  club  had  been  proceed- 
ed against  &s  a  public  nuisance,  on  the 
ground  that  it  was  selling  whisky,  and  had 
been  put  out  of  business  by  a  permanent  in- 
junction. 

When  the  officers  raided  the  place,  prelimi- 
nary to  the  present  proceeding,  they  found 
in  the  room  where  the  buffet  was,  "Presi- 
dent" Montgomery  and  a  negro  porter;  and 
also  several  men,  all  members  of  the  club, 
sitting  at  tables  drinking  beer.  They  found 
several  dozen  bottles  of  beer  on  ice,  also  two 
casks  of  beer  stored  in  the  place.  In  an 
Iron  safe,  not  locked  at  the  time,  they  found 
several  bottles  of  whisky,  quarts,  pints,  and 
half  pints.  Some  whisky  was  also  found  on 
shelves  behind  the  drinking  tables.  There 
were  no  bar  fixtures.  There  was  an  ice  box, 
and  there  were  several  tables  and  chairs  in 
the  room.     The  place  in  question  had  for- 


merly been  occupied  as  a  saloon,  daring  the 
period  when  saloons  were  in  operation  in  the 
city  of  Nashville.  After  that  time,  and  be- 
fore the  club  occupied  the  house,  it  had  the 
reputation  of  being  a  "bootlegging  Joint," 
and  had  borne  the  same  reputation  while  the 
club  was  occupying  it. 

The  first  error  assigned  is  that  there  is  no 
evidence  to  support  the  verdict,  and  the  sec- 
ond that  the  evidence  preponderates  against 
the  verdict. 

Both  must  be  overruled.  We  think  it  very 
clear  that  the  chief  purpose  of  the  dab  was 
the  selling  and  drinking  of  intoxicating  liq- 
uors. The  other  things  were  mere  incidents, 
added  to  give  the  enterprise  an  appearance 
of  lawfulnesa  Else  why  the  oath  of  secrecy, 
the  closed  and  locked  front  door,  with  its 
glass  panels  so  thickly  coated  with  paint 
that  no  one  could  see  through;  why  the 
secret  side  door  opening  upon  the  dark,  un- 
llghted  alley,  through  which  all  the  "mem- 
bers" entered  and  left  the  building?  We 
were  told  long  ago  that  those  whose  deeds 
are  evil  love  darkness  rather  than  light,  and 
that  men  must  be  Judged  by  what  they  do, 
"by  their  fruits  shall  ye  know  them."  Can 
the  incriminating  evidence  recited  be  covered 
over  and  lost  to  view  by  the  fact  that  many 
respectable  men  visited  the  place,  and  that 
there  were  six  beds  for  400  men?  Or  by 
the  fact  that  some  of  the  members,  a  few, 
were  not  drinking  men,  and  attended  only  to 
meet  persons  whom  they  might  see,  to  form 
acquaintanceships  and  the  like,  or  to  read 
the  papers  and  magazines,  or  take  naps  on 
the  beds?  These  entered  and  left  by  the 
same  dark  way  which  those  used  who  c^me 
for  drinks  only.  They  saw  the  shaded  and 
locked  front  door,  and  they  too  took  the  oath 
of  secrecy.  So,  it  matters  not  that  they  did 
not  drink;  they  were  full  participants  in 
the  scheme  and  as  guilty  as  the  rest  The 
club  was  a  mere  device  to  mask  the  sale  and 
purchase  of  intoxicating  liquors.  It  was  sim- 
ply a  conveniently  appointed  saloon,  with  a 
selected  and  numerous  list  of  regular,  reli- 
able patrons.  The  case  does  not  fall  under 
Moriarty  v.  States  122  Tenn.  440,  124  S.  W. 
lOl'e,  25  I*.  R.  A.  (N.  S.)  1252,  nor  Tennessee 
Club  of  Memphis  v.  Dwyer,  11  Lea,  452,  47 
Am.  Rep.  298. 

Without  referring  to  any  other,  a  sufficient 
distinction  Is  that  the  funds  used  In  buying 
the  liquors  were  those  of  the  plaintiff  in  er- 
ror, realized  by  the  sale  of  the  coupon  books, 
and  those  received  by  sale  of  liquors,  which 
funds  were  appropriated  by  him,  in  their 
totality,  without  any  accounting  to  the  club, 
in  any  form  whatsoever.  So  that,  even  if 
the  club  could,  under  the  facts,  be  held  a 
bona  fide  fraternal  organization,  the  same 
facts  would  show  that  he  simply  carried  on  a 
saloon  business  within  it  for  his  sole  benefit 
But  In  the  cases  referred  to  there  was  no 
doubt  that  the  organizations  were  bona  fide 
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social  bodies,  and  the  dispensing  of  liquors 
was  but  a  small  ijiddent  of  th^r  existence. 
Here  the  case  is  far  different,  and  well  Justi- 
fles  the  warning  of  our  late  much-loved  broth- 
er. Chief  Justice  Beard,  in  Morlarty  ▼.  State, 
supra,  viz: 

"It  may  be  proper  to  obserre,  in  conclusion, 
tliat  it  is  a  matter  of  common  knowledge,  of 
wliich  we  may  take  judicial  notice,  that  since 
the  legislative  enactment  of  the  various  stat- 
utes, extending  from  time  to  time  tlie  territorial 
scope  witliin  which  intoxicating  liquors  cannot 
be  legally  aoldj  clubs  have  sprung  up  in  great 
numbers  in  different  localities,  and  obtained 
charters,  whose  apparent  purpose  is  to  evade, 
if  possible,  under  the  forma  of  law,  the  effect 
of  these  statutes.  It  is  hardly  necessary  ■  to 
say  tliat  such  a  club  can  find  no  warrant  for  its 
existence  in  the  present  holding.  Whenever,  in 
any  case,  the  legality  of  its  action  *  *  *  is 
challenged  by  the  state,  it  will  be  the  duty  of 
the  eoart  to  scrutinize  closely,  in  order  to  see 
that  no  such  device  is  attended  with  success. 
In  evety  case,  when  the  serving  of  liquor  to 
members,  or  others^  is  the  principal  purpose,  or 
one  of  the  chief  objects,  of  such  an  organization, 
and  not  a  mere  incident,  or  when  it  is  sold  for 
a  profit,  this  being  carried  into  a  general  fund 
for  meeting  the  expenses,  or  into  a  special  fund 
for  the  payment  of  salaries,  or  for  distribution 
among  its  members,  or  otherwise,*  the  disguise 
should  and  will  be  uncovered,  and  the  club  and 
its  members  made  amenable  to  the  law." 

[2]  As  stated,  in  the  Morlarty  Case,  not 
only  was  It  clear  that  the  organization  there 
under  examination  was  a  bona  flde  social 
and  charitable  body,  but  there  was  no  con- 
tention by  the  state  to  the  contrary,  as  point- 
edly remarked  by  the  Chief  Justice.  Fur- 
thermore, in  drawing  the  distinction  between 
that  case  and  Hermitage  Club  ▼.  Shelton, 
104  Tenn.  101,  66  S.  W.  838,  It  was  pointed 
out  that  In  the  latter  case,  while  not  in  the 
former,  the  plaintiff  In  error  had  to  over- 
come the  statutory  presumption  of  guilt  aris- 
ing from  the  possession  of  a  United  States 
internal  revenue  license  for  the  retail  sale 
of  intoxicating  Uquor.  The  plaintiff  in  error 
labors  under  the  weight  of  the  same  presump- 
tion here,  and  he  has  not  removed  it  by  the 
facts  presented.  On  the  contrary,  he  has  but 
strengthened  and  confirmed  It. 

The  remaining  assignments  of  error  are 
based  on  the  charge  of  the  trial  Judge,  and 
his  refusal  to  change  certain  Instructions 
offered. 

[S]  Without  copying  these  instructions 
hoe,  we  may  say  they  were  such  as  should 
have  been  given  by  the  trial  Judge,  but  under 
the  facts  ittovea  we  are  very  clearly  of  the 
opinion  that  the  failure  to  give  these  did  not 
affect  the  result,  and  that  the  verdict  of  the 
Jury  to  fully  in  accord  with  the  merits  of  the 
case.  Under  such  circumstance  It  is  our 
duty  not  to  reverse  but  to  athrm.  Acts  1811, 
c.32. 

The  last  assignment  Is  that  there  was  af- 
flmwtlTe  error  in  the  charge  as  given.  In 
this  view  we  do  not  concur. 

The  result  is  the  Judgment  of  the  trial 
court  Is  affirmed. 


OJA  V.  LOUISVILLE  ft  N.  B.  CO.  et  al. 
(Supreme  Court  of  Tennessee.     Aug.  11,  1916.) 

1.  Eminent  DoXiain  <&=>119(8)— Highwats— 
Use  fob  Otbeb  Public  Pubposes— Undeb- 
qbound  pxfes. 

Laying  water  pipes  under  a  county  highway 
creates  an  additioned  servitude  upon  the  fee  in- 
terest, for  which  the  abutting  owner  may  re- 
cover, notwithstanding  the  county  has  consent- 
ed to  such  action  so  far  as  its  easement  in  the 
surface  is  concemod. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  }  313;   Dec.  Dig.  <S=119(8).] 

2.  CONBTITUTIONAI,  LAW   €=208(4)— EMINENT 

DouAiN    e=>20(2)  —  Class    Legislation  — 

DlSOBIUINATION  AOAIRBT  PABIICUIAB  OOX- 

F0BATI0N8. 

Acts  1907,  c.  254,  authorizing  any  railroad 
company,  now  or  hereafter  owning  or  operating 
a  railroad  to  condemn  for  reservoir  purposes, 
etc.,  does  not  violate  Const  art  11,  §  8,  or 
Const  U.  S.  Amend.  14,  §  1,  prohibiting  class 
legislation,  although  it  does  not  confer  the  same 
right  upon  new  railroad  companies  until  they 
own  or  operate  a  railroad. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  650,  661-663;  Dec.  Dig. 
©=»208(4) ;  Eminent  Domain,  Cent  Dig.  {  61 ; 
Dec.  Dig.  <8=>20(2).] 

3.  Eminent  Domain  ®=»20(2)  —  Extent  of 
PowEB— Statdtobt  Constbuotion. 

Under  Acts  1907,  c.  254,  authorizing  a  rail- 
road to  condemn  a  pipe  line  between  a  running 
stream  and  its  reservoir  or  tanks,  a  pipe  line 
may  be  condemned  l)etwe€n  a  reservoir  formed 
by  damming  a  running  stream  and  the  railroad's 
tanks. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  $  61;  Dec.  Dig.  iS=>20(2).] 

4.  Eminent  Domain  €=>171 — Pboceedinos  to 
Take — Offenses— Thbeatenbd  Misuseb, 

Where  a  railrood  company  has  been  granted 
eminent  domain  power  for  pipe  Une  purposes, 
an  owner  cannot  defeat  cond^nnation  proceed- 
ings upon  the  ground  that  the  railroad  intends 
to  divert  some  of  the  water  to  purposes  not  con- 
templated by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  JiS  468,  469;  Dec.  Dig.  <S=' 
171.] 

5.  Eminent  Domain  <S=3324  —  Riootb  Ao- 
QniRRD — Misuseb— Who  mat  Question. 

Where  a  railroad  has  power  to  condemn  for 
pipe  tine  jrarposes,  only  the  state  may  question 
Its  diversion  of  the  water  to  purposes  not  con- 
templntcd  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  857,  858;  Dec  Dig.  <S=> 
324.] 

6.  Eminent  Domain  $=963  —  Natubb  —  Acts 
Constitutinq — Appkopbiation. 

Where  a  pipe  line  was  located  along  a 
highway  and  the  pipe  laid  thereon  awaiting  the 
digging  of  ditches  in  which  it  was  to  be  placod, 
held  the  abutting  owners'  fee  interest  in  the 
highway  was  taken  so  as  to  authorize  him  to 
bring  suit  under  Shannon's  Code,  §9  1866,  1867. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §!i  161-164;  Dec.  Dig.  «=> 
63.] 

7.  Injunction  «=9l29(2)— Dissolution— Dis- 
missal or  Bill. 

There  was  no  error  in  dismissing  a  bill  upon 
a  hearing  to  dissolve  a  preliminary  injunction, 
where  tlie  parties  treated  the  cause  as  if  sub- 
mitted on  bill,  answer,  and  prool 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  8  280;   Dec.  Dig.  «=.129(2).] 
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8.  BuiNEnr  Douain  $=»276(5)— Reukdies  or 
OWNBB— Injc»ction  —  Failuxb  to   Ikbti- 
TDTB  Condemnation  Pbooeedinos. 
Where  defendant  railroad  company  had  the 
right    to   condemn    complainant's   fee   interest 
in  a  highway,  and  bad  already  taken  possession 
of  it,  compliiinant  coold  not  enjoin  completion 
of  the  work,  although  no  condemnation  proceed- 
ings had  been  started. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do* 
main,  Cent  Dig.  g  773 ;  Dec.  Dig.  «^275<6).] 

Appeal  from  Cbanoery  Court,  Davidson 
County;    W.  C.  Cherry,  Special  Chancellor. 

Bill  by  Mrs.  Ella  Lea  against  the  Louis- 
ville &  Nashrllle  Railroad  Company  and  oth- 
ers. Decree  dissolving  a  preliminary  In- 
junction and  dismissing  the  bill,  and  com- 
plainant appeals.  Transferred  from  Court 
of  Civil  Appeals  upon  ground  that  the  consti- 
tutionality of  a  local  statute  was  Involved. 
Affirmed. 

Efc  A.  Price  and  Pitts  &  McConnlco,  all  of 
NoshvlUe,  tor  appellant  Keeble  &  Seay  and 
F.  M.  Bass,  all  of  Nashville,  for  appellees. 

BUCHANAN.  J.  The  biU  was  filed  to  ob- 
tain an  injunction  restraining  the  defendant 
above  named,  and  the  Nashville,  Chattanooga 
&  St  Louis  Railway  Company,  and  the  Lew- 
Isburg  &  Northern  Railroad  Company,  from 
laying  a  line  of  water  pipe  within  the  limits 
of  Granny  White  Pike,  at  any  i>oint  where 
the  fee  in  the  pike  was  owned  by  any  one  or 
more  of  the  complainants. 

Mrs.  Lea  owned  a  tract  of  land  known  as 
"Lealand,"  lying  to  the  east  of  the  pike,  and 
her  property  line  extended  to  the  middle  of 
the  pike.  She  also  owned  an  undivided  inter- 
est In  a  tract  bounding  the  pike  on  the  west 
side,  and  the  east  line  of  this  tract  extended 
to  the  middle  of  the  pike.  Her  co-complain- 
ants. Perry  and  wife.  Sawyers  and  wife,  and 
Ubl  and  wife,  owned  separate  tracts,  bound- 
ing the  pike  on  the  west  side;  The  east  line 
of  these  latter  tracts  extended  to  the  middle 
of  the  pike. 

The  bill  also  sought  to  restrain  defendants 
from  80  erecting  or  constructing  a  dam  south 
and  southwest  of  the  Lealand  tract  as  to 
cause  any  part  of  that  tract  to  be  overflowed 
by  water  escaping  over  the  dam. 

For  some  time  prior  to  the  filing  of  the 
bill  the  defendant  Lewisburg  &  Northern 
Railroad  Company  had  been  engaged  in  the 
construction  of  a  dam  located  to  the  south 
and  southwest  of  Lealand,  and  on  land  own- 
ed by  said  railroad  company  contiguous  to 
the  Lealand  tract,  the  purpose  of  the  com- 
pany being  by  means  of  the  dam  to  make  a 
reservoir  or  artificial  lake.  This  lake  was 
to  cover  about  83  acres  of  land.  It  was  to 
have  a  capacity  sufficient  to  hold  more  than 
400,000,000  gallons  of  water.  The  dam  was 
so  planned  that  it  would  impound  on  the  83 
acres  of  the  company's  lands  the  waters  of 
Otter  creek,  and  Its  tributaries. 

The  dam  and  the  several  tracts  of  land 
already  mentioned  lie  south  of  the  city  of 


Nashville  in  Davidson  county.  The  Lewis- 
burg &  Northern  Railroad  Company  was,  at 
the  same  time  It  was  engaged  In  the  con- 
struction of  the  dam,  also  engaged  in  the 
construction  of  eztenrive  switchyards,  known 
as  the  "Radnor  yards."  Located  within  these 
yards  It  had  some  40  or  more  mllee  of  rail- 
road tracks,  which  It  had  constructed  for  its 
railroad  purposes.  The  Radnor  yards  and 
the  reservoir  site  were  about  3  miles  apart, 
and  the  plan  of  the  railroad  company  was  to 
connect  the  two  by  an  Iron  water  pipe,  and 
thus  supply  its  tanks  in  the  Radnor  yards 
with  water  necessary  for  the  operation  of 
these  yards,  and  the  various  railroad  purpos- 
es to  be  there  conducted. 

The  Lewisburg  &  Northern  Railroad  Com- 
pany, having  theretofore  secured  the  consent 
of  the  county  of  Davidson  so  to  do,  proceed- 
ed to  take  possession  of  the  western  margin 
of  the  pike,  to  the  extent  of  going  thereon, 
surveying  a  line  for  the  laying  of  its  pipe, 
and  distributing  the  necessary  pipe  for  the 
construction  of  the  Une  throughout  the  en- 
tire distance  along  the  pike  on  each  side  of 
which  the  lands  owned  by  the  complainants 
abutted.  And  while  .the  railroad  company 
was  thus  proceeding  to  connect  the  reservoir 
with  the  Radnor  yards  by  Its  pipe  line,  its 
operations  were  restrained  by  service  upon  It 
of  the  Injunction  In  this  caus& 

The  Nashville,  Chattanooga  &  St  Louis 
Railway  Company,  by  Its  separate  answer, 
denied  all  corporate  omnectlan  either  with 
the  building  of  the  dam,  or  with  the  laying 
of  the  pipe  mentioned  in  the  bill,  and  after 
the  flUng  of  its  answer,  it  appears  to  have 
been  an  entirely  inactive  party  In  the  cause. 

By  the  joint  answer  Of  the  other  two  de- 
fendants, the  material  allegations  of  the  orig- 
inal  bill  were  put  at  issue.  The  Lewisburg  & 
Northern  Railroad  Company,  by  this  answer, 
assumed  the  entire  responstbUlty  of  the  build- 
ing of  the  dam  and  the  laying  down  of  the  pipe 
line,  and  the  proposed  construction  thereof. 
The  Louisville  &  Nashville  Railroad  Company 
admitted  that  It  was  the  owner  of  more  than 
a  majority  of  the  capital  stock  of  the  Nash- 
ville, Chattanooga  &  St  Louis  Railway  Com- 
pany, and  of  all  the  capital  stock  of  the  hew- 
isburg  &  Northern  Railroad  Company,  except 
a  few  shares  vested  in  the  officers  and  direc- 
tors of  the  latter  company,  but  the  Louisville 
&  Nashville  Railroad  Company  disaffirmed 
any  corporate  responsibility  for  the  construc- 
tion of  the  reservoir,  or  the  pipe  line. 

After  the  cause  was  at  issue,  defendants 
moved  to  dissolve  the  Injunction  on  bill  and 
answer,  and  while  the  pleadings  were  being 
read  to  the  court  on  the  hearing  of  this  mo- 
tion the  Louisville  &  Nashville  Railroad  Com- 
pany, and  Its  codefendant  the  Lewisburg  & 
Northern  Railroad  Company,  moved  the  court 
for  leave  to  amend  their  answer.  This  mo- 
tion was  granted,  and  the  answer  was  amend- 
ed as  of  date  July  31,  1914.    Thereafter,  on 
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August  21,  1914,  the  motion  to  dissolve  was 
disiXMsed  of  by  the  conit  as  shown  by  the  fol- 
lowing minute  entry: 

"This  cause  came  on  to  be  heard  on  this  Au- 
gust 21,  1914,  and  on  previous  days  of  the  term, 
upon  the  motion  of  defendants  to  dissolve  the 
preliminary  injunction  heretofore  granted  hero- 
in upon  bill  and  answer,  and  thereupon  the 
cause  was  heard  upmi  the  pleadings,  the  affi- 
davits permitted  to  be  filed  by  the  court  in 
sup^rt  and  in  opposition  to  said  motion,  the 
certified  copies  of  deeds  filed  by  complainants, 
and  the  briefs  and  oral  arguments  of  counsel. 

"Upon  consideration  of  all  of  which  the  court 
is  of  the  opinion  and  doth  order,  adjudge,  and 
decree  as  follows: 

"1.  That  the  boundary  line  of  complainants' 
property  is  the  middle  line  of  the  Granny  White 
turnpike,  and  that  complainants  are  the  owners 
of  the  fee  in  the  Granny  White  turnpike  as  al- 
leged in  the  complainants'  bill,  subject  only  to 
an  easement  in  the  county  over  the  surface  of 
the  pike  for  travel ;  and  that  the  only  effect  of 
the  permission  obtained  from  the  county  of  Da- 
vidson for  the  railroad  to  lay  pipe  in  said  pike 
was  to  legalize  the  railroad  company's  interfer- 
ence with  the  county's  easement  or  right  of 
travd  upon  the  surface  of  the  pike. 

"2.  That  the  laying  of  the  pipe  line  in  the 
Granny  White  turnpike  creates  and  constitutes 
an  additional  servitude  upon  the  property  of  the 
CMnplainants,  and  that  complainants  are  not 
affected  by  the  permission  of  the  county  to  the 
defendant  or  its  agents. 

*?.  That  an  of  the  negotiations  between  the 
agents  of  the  defendants  and  Mrs.  Lee  with  re- 
gard to  the  gmng  through  Lealand  had  no  ap- 
Elication  to  the  laying  or  passage  of  the  pipe 
ne  along  the  Granny  White  turnpike,  and  that 
there  is  no  estoppel  operative  against  complain- 
ant, Mrs.  Lea,  in  tius  case,  and  that  this  is 
disclosed  by  defendants'  own  answer  and  a£B- 
davits. 

"4.  That  chapter  254  of  the  Acts  of  1907  is 
constitutional,  and  the  construction  placed  upon 
said  statute  by  defendants  is  a  proper  one,  and 
that  under  the  statute  defendants  possess  the 
right  of  eminent  domain  to  condemn  the  right 
of  way  for  the  pipe  line  In  question. 

"5.  That  the  mere  fact  that  the  defendant 
Lewisburg  &  Northern  Railroad  has  permanent- 
ly fixed  a  location  for  this  pipe  line  and  laid 
down  the  pipes  constitute  a  taking  of  complain- 
ants' property,  and  that  taking  occurred  prior 
to  the  filing  of  this  bill ;  and  the  damages  to  be 
suffered  by  complainants  are  not  irreparable. 

"6.  That  all  of  the  facts  in  the  case  that  are 
material  in  the  view  of  the  court  are  conceded 
by  the  opposing  parties,  either  in  the  pleadings 
or  in  the  affidavits;  and,  there  being  no  mate- 
rial difference  in  the  pleadings  and  in  the  affida- 
vits of  the  defendants  and  the  complainants 
with  reference  to  any  material  facts,  the  court, 
of  its  own  motion,  hereby  dismisses  complain- 
ants' bill  and  dissolves  the  injunction  heretofore 
granted  in  this  cause." 

To  that  part  of  the  decree  set  oat  In  its 
first,  second,  and  third  paragraphs,  the  de- 
fendants Lonlsville  ft  NashvUle  and  Lewls- 
bnrg  &  Northern  Railroad  Companies  each 
excepted,  and  prayed  therefrom  an  appeal 
to  the  C!onrt  of  Oivil  Appeahs,  which  was 
granted.  ' 

To  that  part  of  the  decree  set  out  in  its 
fourth,  fifth,  and  sixth  paragraphs,  the  com- 
plainants excepted,  and  prayed  an  appeal  to 
the  Court  of  Civil  Appeals,  which  was  granted. 

The  respective  appeals  were  perfected. 

In  the  Court  of  Civil  Appeals  complainants 
moved  to  transfer  the  cause  to  this  court,  on 


the  ground  that  the  constitntlonallty  of  a 
statute  of  this  state  was  involved.  The  mo- 
tion was  granted  and  the  cause  transferred, 
and  the  complainant  has  filed  Its  assignments 
of  error  In  this  oonrt. 

Incorporated  in  the  bill  of  exceptions  are 
various  matters  of  evidence  in  the  form  of 
affidavits,  letters,  maps,  etc.  These  were 
read  on  the  hearing  of  the  motion  without 
objection  or  exception.  They  were  read  by, 
and  on  behalf  of,  the  respective  parties. 
Some  of  these  matters  were  Incorporated  into 
the  answer  of  the  defendants  by  the  amend- 
ment noted  supra,  and  some  of  them,  on  be- 
half of  complainants,  were  apparently  treat* 
ed  as  parts  of  the  bill  without  formal  amend- 
ment 

[1]  The  chancellor  was  correct  In  the  rul- 
ings made  as  set  out  in  the  first,  second,  and 
third  paragraphs  of  the  decree  hereinbefore 
set  out  In  fact,  no  serious  insistence  to  the 
contrary  Is  made  by  the  appellant  railroad 
companies,  although,  as  already  stated,  they 
appealed  from  those  parts  of  the  decree. 
This  brings  us  to  a  consideration  of  those 
parts  of  the  decree  from  which  the  com- 
plainants appealed,  to  wit  its  paragraphs' 
4,  6  and  6. 

We  will  first  consider  the  points  made  by 
complainants  In  respect  of  their  insistence 
that  the  chancellor  was  in  error  in  the  con- 
clusions reached  by  hUn,  as  set  out  in  the 
fourth  paragraph  of  the  decree. 

Chapter  254.  Acts  of  1907,  reads: 

"An  act  extending  the  powers  of  railroad  com- 
panies and  corporations  owning  or  operating, 
or  which  may  hereafter  own  or  operate,  a 
railroad,  or  any  part  thereof  in  the  state  of 
Tennessee,  to  condemn  property  to  provide 
water  for  their  use  as  such. 
"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee,  that  any 
railroad  company  or  corporation  owning  or  op- 
erating a  rauroad  or  any  part  thereof  in  Ten- 
nessee or  that  may  hereafter  do  so,  whether 
chartered  under  the  laws  of  the  state  of  Ten- 
nessee, or  under  tlie  laws  of  any  other  state  or 
states,  be,  and  it  is  hereby  authorized  and  em- 
powered to  condemn,  under  the  laws  of  eminent 
domain,  property  for  a  site  for  a  reservoir  or 
tank,  also  the  use  of  the  water  from  any  run- 
ning stream,  and  also  a  way  on,  in,  and  along 
which  to  lay  pipe  line  or  lines  to  convey  water 
to  its  reservoir  or  tanks  whenever  the  same  or 
any  part  of  them  may  be  needed  for  the  t>ur- 
pose  of  such  railroad :  provided,  such  property, 
running  streams,  or  rignts  of  way  shall  not  be 
taken  or  condemned  without  just  compensation 
to  the  owner  or  owners ;  and,  provided,  further, 
that  the  rights  herein  conferred  shall  be  subject 
to  all  the  restrictions  and  accompanied  by  all 
the  rights  and  powers  of  the  law  and  practice  in 
force  in  this  state  on  the  subject  of  eminent  do- 
main. 

"Provided,  however,  that  the  powers  herein 
conferred  shall  be  amased  by  railroad  compa- 
nies only  for  the  purpose  of  erecting  and  main- 
taininii;  tanks  and  reservoirs  for  the  purpose  of 
operatmg_  trains;  and,  provided,  further,  tiiat 
the  provisions  of  this  act  shall  not  apply  to 
springs  or  private  ponds," 

"Sec.  2.  Be  it  further  enacted,  that  this  act 
take  effect  from  and  after  its  passage,  the  pub- 
lic welfare  requiring  it. 
"Passed  Apnl  4,  190T." 
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[2]  Oomplainants  Insist  that  tbis  act  is 
HDlawful  class  legislation,  and  as  such  that  it 
is  in  contravention  of  article  11,  8  8,  of  the 
Clonstitutlon  of  this  state,  and  of  section  1, 
of  the  Fourteenth  Amendment  of  the  Consti- 
tntlon  of  the  United  States.  This  insistence 
is  based  on  the  idea  that  the  power  to  con- 
demn, by  the  act  conferred,  is  confined  to 
the  railroad  companies,  or  corporations  own- 
ing or  operating  a  railroad,  or  any  part 
thereof,  In  Tennessee,  at  the  time  of  the  pas- 
sage of  the  act,  or  such  companies  or  corpora- 
tions as  might  own  or  operate  a  railroad  or 
any  part  thereof  in  Tennessee  after  the  pas- 
sage of  the  act,  and  that  the  act,  wbUe  em- 
bracing wltliin  Its  application  such  railroad 
companies,  does  not  extend  to,  or  confer, 
such  power — 

"upon  a  new  railroad  company  engaged  for  the 
first  time  in  the  construction,  or  becoming  the 
owner  of  a  railroad  or  any  part  thereof,  in  Ten- 
nessee." 

There  is  no  merit  in  this  point  The  act 
does,  of  course,  apply  as  well  to  a  new  rail- 
road company  or  corporation  as  to  an  old 
one;  but  it  does  not  apply  until  there  is 
•such  corporation,  "owning  or  operating  a 
railroad,  or  any  part  therof,  in  Tennessee"; 
nor  can  we  see  any  good  reason  why  it 
should.  Indeed,  every  sound  reason  seems 
to  indicate  that  the  act  is  broad  enough  In 
its  application.  Its  classification,  as  we  see 
it,  is  entirely  reasonable;  nor  can  we  see 
that  it  is  in  .any  sense  arbitrary  or  capri- 
cious. It  applies  equally  to  all  such  com- 
panies or  corporations  who  are  in,  or  who 
may  come  into,  the  like  situation  and  cir- 
cumstances, constituting  the  reason  for,  and 
the  basis  of.  the  classification  which  the  act 
makes;  and  we  tiUnk  the  act  comes,  in  its 
classification,  fully  up  to  the  standard  re- 
quired by  our  cases.  Stratton  v.  Morris,  89 
Tenn.  (6  Pick.)  497,  15  S.  W.  87,  12  L,  R,  A. 
70;  Dugger  v.  Insurance  Ck).,  95  Tenn.  (11 
Pick.)  245,  32  S.  W.  6,  28  U  R.  A.  796;  Har- 
bison V.  Iron  Ck).,  103  Tenn.  (19  Pick.)  421, 
56  S.  W.  055,  56  L.  R,  A.  316,  76  Am.  St.  Rep. 
682 ;  Condon  v.  Maloney,  108  Tenn.  (24  Pick.) 
82,  65  S.  W.  871;  Scott  v.  Marley,  124  Tenn. 
(16  Gates)  388,  137  S.  W.  492. 

[3]  Passing  to  the  next  point,  it  is  seen 
that,  conceding  the  validity  of  the  act,  the 
power  conferred  is: 

"The  condemnation  under  the  law  of  eminent 
domain,  property  for  a  site  for  a  reservoir  or 
tank,  also  the  use  of  the  water  from  any  run- 
ning stream,  and  also  a  way  on,  in,  and  along 
wliich  to  lay  pipe  line  or  lines  to  convey  water 
to  its  reservoir  or  tanks  wbeuever  the  same  or 
any  of  them  may  be  needed  for  the  purpose  of 
such  railroad." 

Complainants  insist  that  the  power  confer- 
red by  the  statute  does  not  include  the  con- 
demnation of  a  way,  in  and  along  Granny 
White  turnpike  in  which  to  lay  a  pipe  line  in 
order  to  connect  the  reservoir  with  the  tanks 
of  the  railroad  company  in  its  Radnor  yards, 
so  that  water  would  flow  from  the  reservoir 
to  the  tanks. 


This  Insistence  is  unsound.  It  is  clear  up- 
on the  record  that  the  water  in  the  reservoir 
is  that  of  a  running  stream  or  streams,  mere- 
ly impounded  by  a  dam.  As  already  stated, 
ttie  water  of  the  running  stream  is  not  en- 
tirely stopped  in  its  natural  flow.  That  flow 
is  merely  impeded  by  the  dam,  to  the  end 
that  a  larger  body  of  water  resulting  from 
the  natural  flow  may  be  collected  at  the 
point  called  the  reservoir;  but  it  is  clear 
that  the  scheme  contemplates  the  confine- 
ment at  such  point  only  of  so  much  water 
as  the  reservoir  will  hold,  the  purpose  being 
that  the  surplus  shall  continue  in  Its  nat- 
ural flow  through  a  spillway. 

[4,  (]  The  water  taken  from  the  reservoir 
by  the  pipes  is  therefore  running  water,  and 
water  taken  from  a  running  stream,  and 
falls  literally  within  the  power  conferred  by 
the  act.  Beyond  a  doubt  on  this  record  the 
water  planned  to  l>e  conducted  by  the  pipes 
is  needed  for  the  purpose  of  the  railroad 
company  in  its  Radnor  yards,  and  for  tbe 
operation  of  its  trains.  It  Is  said  by  com- 
plainants that  the  record  also  shows  a  pur- 
pose on  the  part  of  the  Lewisburg  &  North- 
ern Railroad  Company  to  allow  the  other  two 
corporate  defendants  the  use  of  the  water 
and  the  Radnor  yards  for  their  Individual 
corporate  purposes. 

Suppose  this  be  true,  yet  it  is  manifest 
that  the  statute  conferred  power  on  the  Lew- 
isburg &  Northern  lUtilroad  Company  to  con- 
demn the  way  for  a  pipe  line  for  its  own 
purposes,  and  we  are  unable  to  see  how  tills 
right  can  be  defeated  at  the  Instance  of  oom- 
plainants on  the  ground  that,  after  the 
right  is  exercised,  the  condemnor  may  make 
an  improper  use  of  the  water  conveyed  to  its 
Radnor  yards,  or  of  the  yards  themselves. 
If,  after  having  exercised  the  power  to  con- 
demn, the  condemnor  should  make  an  Im- 
proper use  of  the  water  in  its  yards,  or  of 
tbe  yards,  tbe  sovereign  state  whidt  liad 
conferred  the  power  could  complain  of  the 
abuse,  but  not  these  complainants.  Barrow 
V.  Nashville,  etc..  Turnpike  Co.,  28  Tenn.  (9 
Humph.)  9(^;  Heiskell  v.  Chickasaw  Lodge, 
87  Tenn.  (3  Pick.)  668,  11  S.  W.  825,  4  L. 
R.  A.  699;  Railroad  Co.  v.  Transportation 
Co.,  128  Tenn.  (1  Thomp.)  277,  160  S.  W.  522. 

We,  therefore,  overrule  all  of  complain- 
ants' assignments  of  error  in  respect  of  the 
fourth  paragraph  of  the  decree. 

[8]  While  complainants  by  their  second  as- 
signment of  error  question  the  correctness 
of  the  conclusion  set  out  In  the  fifth  para- 
graph of  the  decree,  yet  in  complainants' 
brief,  we  find  this  admission: 

"We  now  want  to  say  after  a  mature  and 
ddiberate  consideratimi  of  the  matter,  that  if 
the  Lewisburg  &  Northern  Railroad  Company 
really  possesses  the  power  of  eminent  domain  to 
condemn  the  riglit  of  way  for  this  pipe  linn 
through  complainants'  property  in  the  bed  of 
Granny  White  turnpike,  we  do  not  care  to  in- 
sist that  the  specinl  chancellor  was  in  error  iu 
holding  that  the  Lewisburg  &  Northern  Rail- 
road Company  had  actually  takot  poesesaion  of 
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this  rigbt  of  way,  In  the  sense  of  sections  1866 
and  1867  of  Sbannoiv's  Code,  because  such  in- 
sistence upon  our  part  would  be  veir  narrow 
and  unsubstantial,  and  if  successfully  main- 
tained by  us,  could  hereafter  probably  be  ob- 
viated and  rendered  fntile  by  tne  Xiewisburg  & 
Northern  Bailroad  C(»npany,  if  said  company 
really  irassesses  the  power  of  eminent  domain  to 
condemn  the  right  of  way  for  this  pipe  line." 

The  anthorltles  are  not  altogether  in  har- 
mony on  the  point  as  to  what  constitutes  a 
taking  of  private  property  for  public  nse 
within  the  meaning  of  statutes  conferring 
the  right  of  eminent  domain.  According  to 
some  of  the  cases  there  must  be  a  taking  al- 
together, a  seizure,  a  direct  appropi^atloa 
and.  dispossession  of  the  owner,  suclt  a  tak- 
ing as  divests  the  owner  of  title  and  control 
of  the  property  taken,  and  an  unqualified 
Appropriation  of  It  to  the  public,  but  the 
weight  of  authority  is  against  this  strict 
construction;  and,  as  said  in  C^c.,  toL  IS, 
p.  652: 

"The  general  rule  (deducible  from  the  cases) 
seems  to  be  that  any  destruction,  restriction, 
or  interruption  of  the  common  and  necessary 
oae  and  enjoyment  of  the  property  in  a  lawful 
manner  may  constitute  a  taking.  It  is  not  nec- 
essary that  the  owner  be  wholly  deprived  of  the 
use  of  his  property.  The  term  "taking"  should 
not  be  limited  to  the  absolute  conversion  of  prop- 
er^, nor  is  it  material  whether  the  property  is 
removed  from  the  possession  of  the  owner,  or  in 
any  respect  changes  hands.  It  is  not  necessary 
that  the  possession  be  an  actual  physical  tak- 
ing. To  constitute  a  taking  the  power  of  dis- 
posal need  not  be  interfered  with.  The  entire 
or  any  partial  destruction  of  private  property 
for  pubbc  use  is  an  appropriation  of  it  within 
the  meaning,  of  the  Constitution.  To  constitute 
an  appropriation  within  the  meaning  of  the 
Fifth  Amendment  to  the  United  States  Consti- 
tution, the  takioK  must  be  of  a  kind  from  which 
Eome  benefit  is  to  be  anticipated." 

See  cases  cited  in  the  notes  as  supporting 
the  text  quoted,  supra.  See,  also,  Callahan 
T.  Dunn,  78  Cal.  366,  20  Pac.  737. 

Without  discussing  the  authorities  or  the 
facts  at  length,  we  are  satisfied  from  the 
facta  which'  are  without  material  dispute 
that  the  Lewlsburg  &  Northern  Railroad 
Company  had,  prior  to  the  filing  of  the  bill 
in  this  cause,  fixed  a  permanent  location  for 
its  pipe  line  along  the  margin  of  Graimy 
White  turnpike  where  complainants'  proper- 
ty abutted  thereon,  and  that  iMssession  of  the 


margin  of  the  pike  so  fixed  as  the  location 
of  the  pipe  line  bad  been  taken  by  the  laying 
down  of  heavy  iron  pipe  thereon  intended  to 
be  laid  in  place  where  it  should  permanently 
remain  after  the  digging  of  the  ditch  neces- 
sary In  order  to  place  the  pipe  below  the  sur- 
face of  the  turnpike.  These  facts,  we  think, 
amount  to  a  taking  under  our  statutes,  and 
the  authorities  above  referred  to. 

Paragraph  6  of  the  decree  is  assailed  by 
the  third,  fourth,  and  fifth  of  complainants' 
assignments  of  error,  yet  In  complainants' 
brief,  it  Is  said: 

"Since  we  have  so  frankly  conceded  that  U 
the  Lewisbnrg  &  Northern  Ilailroad  Company 
really  possesses  the  right  of  eminent  domain  to 
condemn  the  right  of  way  for  Its  pipe  Une,  the 
qtedal  chancellor  did  not  commit  a  reversible 
error  in  dissolving  the  preliminary  injunction 
so  far  as  the  pipe-line  feature  of  the  case  is  con- 
cerned," etc. 

[7]  The  above  concession  was  a  very  proi>- 
er  one  on  this  record.  It  is  clear  that  the 
parties  and  the  chancellor,  without  saying  so 
In  terms,  treated  the  cause  as  submitted  on 
bill,  answer  and  proof.  The  bill  of  exceptions 
shows  the  order  in  which  the  proof  was  sub- 
mitted, and  while  Its  submission  was  some- 
what Informal  in  character,  this  course 
seems  to  have  been  taken  by  mutual  con- 
sent, and  certainly  without  objection.  The 
case  seems  to  have  been  fully  developed,  and, 
looking  at  the  matter  as  it  was  treated  by 
both  court  and  counsel  in  the  proceedings 
which  led  to  the  final  decree,  we  perceive  no 
error  In  the  action  of  the  chancellor  where- 
by he  not  only  dissolved  the  injunction  but 
also  dismissed  the  bill. 

[I]  It  was  no  doubt  clear  to  him,  and  Is 
very  clear  to  us,  that  when  complainants 
failed  in  their  Insistence  that  the  railroad 
company  had  no  right  to  condemn,  there 
could  be  no  debate  on  the  point  that  the  rem- 
edy of  complainants  was  at  law,  and  not  In 
equity. 

The  chancellor  was  therefore  correct  In  re- 
mitting complainants  to  a  legal  forum,  since 
they  were  clearly  without  right  to  equitable 
relief.  Treated  as  the  cause  was,  there  is 
no  error  in  the  decree  of  the  chancellor,  and 
it  is  affirmed,  at  complainants'  cost. 


Digitized  by 


Google 


220 


168  SOUTHWBSTBBN  BEPOBXEia 


Cl'enii. 


NOBTHODT  et  aL  ▼.  OHDBCH  «t  al. 
(Suprane  Oonrt  of  TenneBsee.     Aug.  0,  1916.) 

1.  Murca  and  Minebau  «=s>4&— Titlii— Ad- 
VBBSE  PosasssioN— Bt  Possession  of  Bim- 

FACE. 

Foesession  of  th«  surface  of  land  by  one 
who  has  by  hia  conveyance  of  the  mineral  inter- 
est severed  the  latter  from  the  surface,  is  not 
a  possession  of  the  underlying  severed  mineral 
inteiSest,  nor  does  such  possession  inure  to  the 
owner  of  the  mineral;  distinct  estates  being 
created  by  the  severance. 

[Ed.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  J!  135 ;    Dec.  Dig.  <3=»49.1 

2.  Mines  and  Minebai.8  <S=>4d— Title— Ad- 
VEBSE  Possession — Bt  Possession  of  Sub- 
face. 

Acts  of  possession  required  for  the  surface 
and  those  for  the  minerais  are  different;  the 
latter  requiring  some  form  of  mining  or  activl- 
ties  directly  related  thereto. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  135 ;  Dec.  Dig.  «S=>49.] 

3.  Advkbhe  "Possession  e=>43(4)— Tackinq— 
Pbivity. 

Where  the  grantee  of  an  adveiBe  possessor 
takes  possession,  he  may  anite  his  snosequent 
possession  with  bis  grantor's  prior  possession 
to  make  out  adverse  possession  for  the  seven- 
year  period. 

[B!d.  Note.— For  other  eases,  see  Adverse  Pos- 
session, Cent.  Dig.  S  218 ;  Dec.  Dig.  «=94S(4).l 

4.  Mines  and  Minerals  «=:>48— Titlk— Ad- 
VEBSB  Possession— Taokino. 

Where  the  grantee  of  mineral  rights  of  an 
adverse  possessor  takes  immediate  and  appro- 
priate possession  tbereof,  he  may  unite  his  sub- 
sequent possession  with  his  grantor's  prior  pos- 
session to  make  out  statutory  title  by  adverse 
possession. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mmernls,  Cent  Dig.  S  185 ;    Dec.  Dig.  <8=>49.] 

6.  CoMiioN    Law    <S=s>14— Couets    <S=5J>5(1)— 

Rules  or  Decision— Decisions  of  Other 

Courts. 

The  courts  of  a  state  may  refuse  to  follow 

even  a  consensus  of  authority  In  all  other  states, 

or  a  well-recognized  rule  of  common  law,   on 

the  ground  that  it  is  not  suited  to  the  genius  of 

the  state  or  is  opposed  to  its  public  policy ;  the 

public   policy  of  a  state  being  shown  oy  its 

statutes  and  decisions. 

[Ed.  Note. — For  other  cases,  see  Common 
Law,  Cent  Dig.  f  3 ;  Dec.  Dig.  (S=»14;  Courts, 
Cent  Dig.  J  322;   Dec.  Dig.  <S=>95(1).] 

ft  Mines  and  Minerals  «=s49,  55(6)— Oon- 
tetance  of  Lxqai.  Biobts— Bight  of  Ac- 
cess Incident. 
The  grantor  of  minerals  by  implication  of 

law  conveys  the  right  to  obtain  access  to  them 

through  the  surface,  and  against  such  purpose 

does  not  hold  the  surface  adversely. 
[Ed.  Note. — For  other  cases,  see  Mines  and 

Minerak,  Cent  Dig.  !§  136, 156, 163,  164 ;  Dec. 

Dig.  «=»49,  55(6).] 

Appeal  from  Chancery  Court,  Grundy 
County;  V.  C.  Allen,  Chancellor. 

Suit  by  L.  H.  Northcut  and  others  against 
Lewis  W.  Church  and  others.  From  decree 
for  respondents,  complainants  appeaL  Bill 
dismissed. 

Robinson  &  Fancher,  of  Sparta,  for  ai;>- 
pellants.  Fults  &  Scfanoon,  of  Tracy  City, 
and  L.  V.  Woodlee,  of  Altamont,  for  appel- 
lees. 


NEIL,  O.  J.  Complainants  L;  H.  Northcut, 
and  the  heirs  of  H.  L.  Baulston,  deceased, 
claim  the  mlnemi  Interest  In  177  acres  of  a 
tract  of  200  acres,  and  the  whole  interest  in 
23  acres,  the  residue  of  the  200  acres.  The 
defendants  claim  under  one  Francis  Church 
to  whom  a  grant  of  5,000  acres  ot  land  was 
made  in  1831.  This  grant  Included  within 
its  boundaries,  but  excluded  from  Its  opera- 
tion, "100  acres  belonging  to  one  A.  Higgin- 
botham  entered  June  25,  1831,  by  No.  3083." 
The  complainants  claim  under  one  W.  R. 
Nunnely,  through  a  deed  made  by  him  to  one 
J.  M.  Nunnely,  aAd  by  the  latter  to  com- 
plainant Northcut,  and  H.  L.  Baulston,  the 
ancestor  of  the  other  complainants.  W.  R. 
Nunnely's  deed  describes  the  land  conveyed 
therein,  as  made  up  partly  of  the  above- 
mentioned  Higginbotham  tract,  but  the  bill 
charges  that  the  whole  200  acres  lies  within 
the  Church  grant  Assuming  that  the  com- 
plainants are  bound  by' the  deed  which  they 
have  filed,  then  It  is  Impossible  to  say  bow 
much  of  the  200  acres  lies  within  the  Church 
grant,  and  how  much  within  the  Higginbo- 
tham entry.  However,  the  complainants  do 
not  deralgn  their  title  either  to  the  Church 
or  the  Higginbotham  grant.  If  the  latter  ever 
procured  a  grant,  on  his  entry,  which  Is  not 
shown.  They  trace  title  only  to  W.  B.  Nun- 
nely, and  It  is  not  shown  that  he  had  any 
kind  of  title.  An  effort  was  made  to  prove 
that  the  land  was  sold  for  taxes  due  from 
Church,  and  that  W.  B.  Nunnely  had  bought 
the  land  at  tax  sale,  and  received  a  tax  deed, 
but  this  failed  utterly.  So,  the  complain- 
ants had  no  other  recourse  than  to  rely  on 
the  statute  of  limitations  of  7  years. 

The  facts  applicable  to  this  feature  of  the 
case  are  as  follows: 

The  deed  which  W.  R.  Nunnely  made  to  J. 
M.  Nunnely,  purporting  to  convey  the  200 
acres,  was  executed  on  the  24th  day  of  July, 
1884.  The  evidence  shows  that  there  were 
several  settlements  on  the  land,  running 
back  more  than  7  years  prior  to  that  deed, 
but  no  color  of  title  is  shown  covering  them, 
nor  are  the  bounds  or  descriptions  of  such 
settlements  shown.  All  of  these  must  there- 
fore go  for  naught  It  is  also  shown  that  J. 
M.  Nunilely  divided  the  land  among  his  chil- 
dren, and  put  them  in  possession  of  parts  of 
it,  but  the  deeds  are  not  exhibited,  nor  are 
the  descriptions  of  the  holdings  of  the  chil- 
dren given.  In  view  of  this  fact  the  defend- 
ants insist  that  since  the  burden  of  proof  to 
make  out  a  claim  under  the  statute  of  limita- 
tions rests  upon  one  who  relies  thereon,  and 
that  the  evidence  must  be  substantial  and 
clear  (Cioal  &  Iron  Company  v.  Coppinger,  95 
Teun.  526,  530,  32  S.  W.  466),  the  complain- 
ants' case  breaks  down  under  the  uncertainty 
thus  created  as  to  how  long  J.  M.  Nunnely, 
under  whom  th^  claim,  in  fact  held  pos- 
session of  the  land. 

But  passing  this,  we  shall  assume  that  In- 
asmuch as  no  deeds  appear  as  made  by  J.  M. 
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Nunnely  to  his  children,  their  vations  hold- 
ings were  under  and  for  him,  after  he  re- 
ceived his  color  of  title  on  the  24th  of  July, 
1884. 

He  did  not  hold  this  land,  hovvever,  under 
his  color  of  title  for  as  much  as  7  years  be- 
fore he  made  hia  conveyance  to  the  com- 
plainant Northcut,  and  H.  L.  Baulston.  This 
latter  deed  was  made  on  the  7th  of.  June, 
1890,  showing  an  interval  of  less  than  6 
years. 

Perhaps  we  might  stop  at  this  point  and 
refuse  further  to  consider  complainants' 
claim  under  the  statute  of  limitatioua,  on 
the  ground  that  it  does  not  appear  that  all 
of  the  land  sued  for,  or  how  much  of  it,  was 
land  that  had  been  granted  by  this  state  or 
the  state  of  North  Carolina;  the  act  of 
1819,  c.  28,  S  1,  requiring  such  fact  to  be 
shown  as  a  necessary  groundwork  on  which 
to  erect  a  title  acquired  under  the  statute  of 
limitations  (Sh.  Code,  !  4456),  'but  we  shall 
waive  this  question,  and  proceed  to  deter- 
mine the  controversy  on  the  point  chiefly  ar- 
gued by  counsel,  at  the  bar  of  the  court,  and 
In  the  briefs  and  written  arguments  filed. 

[1]  That  question  arises  on  the  fact  that 
J.  H.  Nunnely  had  held  the  land  under  color 
of  title  less  than  7  years  when  he  conveyed 
the  mineral  interest  in  the  177  acres  to 
Northcut  and  Baulston,  and  the  further  ftict 
that  neither  vendor  nor  vendees  exercised 
any  acts  of  ownership  appropriate  to  Indi- 
cate possession  of  such  mineral  interest. 
The  contention  of  the  complainants  is  that 
3.  M.  Nunnely  continued  to  hold  possession 
of  the  surface  for  a  period  longer  dan  7 
years  from  the  date  of  his  deed  timn  W.  R. 
Nunnely,  and  that  this  possession  inured  to 
the  benefit  of  the  persons  to  whom  he  had 
conv^ed  the  mineral  interest,  and  that  thus 
7  years'  adverse  possession  was  made  out 
for  them.  Adding  his  possession  of  the  sur- 
face before  his  conveyance  to  Northcut  and 
Ranlston  and  his  possession  after  that  time, 
Nunnely  had,  prior  to  the  bringing  of  this  ac- 
tion, held  the  surface  of  the  land  more  than 
7  years;  but  there  Is  no  evidence  that  any 
mining  was  attempted,  or  any  effort  made  to 
take  possession  of  the  minerals  as  such.  So, 
we  have  the  question:  Is  the  possession  of 
the  surface  of  land  by  one  who  has  by  his 
conveyance  of  the  mineral  Interest  severed 
the  latter  ttom  the  surface  a  possession  of 
the  underlying  severed  mineral  interest,  and 
does  such  possession  inure  to  the  owner  of 
the  mineral? 

The  negative  of  this  question  Is  so  well 
settled  in  other  jnrsdictions  that  we  should 
have  no  hesitancy  in  answering  in  the  same 
manner  but  for  the  fact  that  there  is  a  con- 
flict on  the  subject  in  our  own  decisions. 

The  first  case  Is  Murray  v.  Allred,  100 
Tenn.  100,  43  S.  W.  355,  39  L.  B.  A.  249, 
66  Am.  St  Bep.  740.  The  facts  of  that  case 
were  viz.:  On  the  24th  of  October,  1853,  one 
Bodgers   conveyed   to   Matthias    Wright   a 


tract  of  land  lying  In  Fentress  county,  reserv- 
ing all  minerals.  Wright  subsequently  con- 
veyed the  same  land  to  another  without  mak- 
ing any  reservation,  and  through  a  series  of 
conveyances  the  land  passed  to  Allred,  each 
of  the  deeds  by  Wright  and  those  claiming 
under  him,  purporting  to  pass  an  estate  In  fee. 
Facts  were  agreed  upon  In  the  case  to  the 
effect  that  Allred,  and  those  through  whom 
he  claimed,  had  been  in  the  actual,  open,  and 
continuous  adverse  possession  of  the  land, 
under  color  of  title,  for  more  than  7  years 
before  action  brought,  but  that  neither  he 
nor  any  one  under  whom  he  claimed  had  done 
any  mining  on  the  land,  or  attempted  any- 
thing of  the  kind. 

Murray  claimed  the  mineral  Interest  under 
Etodgers,  who,  as  stated,  had  reserved  this 
interest  when  he  conveyed  to  Wright.  Allred 
having  refused  to  permit  Murray  to  enter  on 
the  land  to  explore  for  minerals,  the  question 
was  brought  before  one  of  the  chancellors  of 
the  state  by  an  agreed  case  to  settle  the 
rights  of  the  parties.  He  decided  against  ' 
Murray,  and  on  appeal  Murray's  third  assign- 
ment of  error  was  that  the  mineral  interest 
by  the  reservation  referred  to,  having  been 
severed  from  the  surface^  possession  of  the 
latter  was  not  Inconsistent  with  the  rights 
of  the  owner  of  such  mineral  Interest  not 
adverse,  and  therefore  that  the  statute  of 
limitations  had  not  run  against  him,  and  the 
chancellor  erred  in  not  so  decreeing. 

The  court  sustained  this  assignment,  bas- 
ing its  decision  on  the  following  principles: 
That  the  owner  of  real  estate  may  sell  the 
land  to  one  man,  the  coal,  iron,  gas,  or  oil  to 
another,  or  others,  giving  to  each  purchaser 
a  deed  in  fee  simple  for  his  particular  deposit 
or  stratum,  while  he  retains  the  surface  for 
agricultural  purposes  precisely  as  he  held  it 
before ;  the  severance  being  complete  for  all 
legal  and  practical  purposes,  each  separate 
layer  or  stratum  becoming  a  subject  of  taxa- 
tion, incimibranee,  levy,  or  sale,  precisely 
like  the  surface;  and  the  i)ossession  of  the 
soil  by  its  owner  for  the  purpose  of  tillage, 
giving  him  no  possession  of  the  underlying 
minerals;  that  in  order  to  make  a  holding 
adverse  to  one  who  has  reserved,  or  had 
granted  to  him,  minerals  in  place,  there  must 
appear  to  have  been  some  denial  of  his  right 
or  assertion  of  a  claim  inconsistent  there- 
with, and  that  the  use  of  the  surface  for  agri- 
cultural purposes  is  not  the  assertion  of  a 
right  inconsistent  with  the  right  of  the  owner 
of  minerals  to  mine  under  the  surface  for  the 
purpose  of  extracting  them.  100  Tenn.  100, 
102,  119,  120,  43  S.  W.  355,  39  Ll  B.  A.  249, 
66  Am.  St  Bep.  740. 

These  principles  are  supported  by  a  prac- 
tically solid  array  of  authorities  in  all  the 
other  states  where  similar  questions  have 
arisen,  and  also  by  the  text-books.  West- 
moreland &  Cambria  Natural  Gas  Co.  v. 
De  Witt,  130  Pa.  235,  18  AU.  724,  6  L.  R. 
A.  731 ;  LoulsviUe  &  N.  B.  Co.  v.  Massey,  136 
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Ala.  156,  SS  South.  896,  06  Am.  St  Rep.  17 ; 
Gordon  v.  Park,  202  Mo.  236,  100  S.  W.  621, 
119  Am.  St.  Bep.  802;  Catlin  Coal  Co.  t. 
Lloyd,  180  111.  398,  64  N.  E.  214,  72  Am.  St. 
Rep.  216;  Klser  v.  Mclican,  67  W.  Va.  294, 
67  S.  £.  725,  140  Am.  St  Rep.  948,  and  note, 
pp.  951-969;  Wallace  t.  Elm  Qrove  Coal 
Co.,  58  W.  Va.  449,  52  S.  E.  486,  6  Ann.  Gas. 
140,  and  note;  J.  R.  Crowe  Coal  &  Mining 
Co.  V.  Atkinson,  85  Kan.  357,  116  Pac.  499, 
Ann.  Cas.  1915D,  1196,  and  note;  White  on 
Mines  and  Mining,  32;  Barringer  &  Adams 
on  the  I/aw  of  Mines  and  Mining,  pp.  36,  69 
and  60;  1  Cyc.  994,  995;  2  Corpus  Juris. 
147,  I  258;  1  Ruling  Case  Lew,  pp.  738,  739. 
S67. 

In  the  snhsequent  case  of  McBumey  t. 
Coal  &  Coke  Co.,  121  Tenn.  275,  118  S.  W. 
694,  the  existence  of  these  principles  is  fully 
recognized,  but  it  is  said  in  the  opinion  that 
the  better  rule  is  that  possession  of  the  sur- 
face by  one  who  has  conveyed  to  othertf  the 
underlying  minerals  in  place  is  a  possession 
in  the  interest  of  the  latter,  as  well  as  for 
himself;  that  is,  it  is  also  a  possession  of 
the  minerals.  The  facts  of  that  case  were: 
Julian  F.  Scott  claiming  ownership  of  the 
laud,  conveyed  it,  in  1861,  to  one  Duncan, 
reserving  the  underlying  coal.  Duncan  there- 
after, between  1851  and  1856,  conveyed  this 
land  to  Edward  R.  Diden,  in  several  parcels 
or  tracts,  by  four  separate  deeds.  The  ques- 
tion relating  to  the  controversy  now  before 
OS  arose  in  respect  of  a  certain  tract  of  342 
acres,  part  of  one  of  the  original  tracts. 
Claiming  ttiis  tract  under  bis  father's  will, 
John  S-  Dlden,  the  son  of  Edward  R.  Diden, 
took  possession  of  It  in  1879,  and  resided  upon 
it  continuously,  openly,  and  adversely  for 
28  years,  or  until  the  bringing  of  the  action 
by  McBurney.  In  1884,  when  he  had  held 
this  land  iii  possession  for  a  period  not 
longer  tlian  5  years,  he  conveyed  the  mineral 
interest  to  J.  H.  Parker  &  Co.  In  1890  Park- 
er &  Co.  conveyed  the  mineral  interest  to 
Chandler,  and  the  latter,  on  the  same  day, 
conveyed  it  to  the  Glenmary  Coal  &  Coke  Com- 
pany. Although,  as  previously  stated,  when 
Julian  F.  Scott  conveyed  the  land  to  Duncan 
he  reserved  the  mineral  interest  in  all  the 
land,  the  latter,  when  he  conveyed  to  Edward 
R.  Diden,  did  not  reserve  the  mineral  in  the 
tract  of  which  the  342  acres  was  a  part;  but 
as  Just  stated,  John  S.  Diden,  son  of  Edward 
R.  Diden,  who  was  the  vendee  of  Duncan, 
purported  to  convey  such  mineral  Interest  in 
his  deed  to  Parker  &  Co.  It  does  not  appear 
that  either  Parker  &  Ca  or  the  Glenmary 
Coal  &  Coke  Company  ever  attempted  any 
mining  operations  on  the  342  acres,  nor  that 
they,  or  either  of  them,  ever  did  any  act  In- 
dicating a  purpose  to  take  possession  of  the 
mlrerals  as  such,  nor  does  it  appear  that 
John  S.  Diden,  the  vendor  of  Parker  &  Co., 
during  his  28  years'  possession  of  the  surface 
of  the  land,  ever  did  or  attempted  any  such 
act    It  Is  said  that  no  actual  possession  of 


the  coal  itself  was  daimed.  The  decision  of 
the  court  was,  simply,  that  John  S.  Dlden's 
possession  of  the  surface  for  more  than  7 
years,  claiming  the  land  under  color  of  tiUe 
(his  father's  will),  openly,  continuously,  and 
adversely,  inured  to  the  benefit  of  his  oon- 
veyee,  Parker  &  Co.,  and  through  them  to 
the  Glenmary  Coal  &  Coke  Company,  and 
that  he  had  thus  perfected  the  title  of  the 
latter  to  the  underlying  coal,  by  the  statute 
of  limitations  before  suit  brought.  It  should 
be  stated  that  McBumey  claimed  the  mineral 
not  under  Julian  F.  Scott  but  under  Thomas 
B.  Eastland,  who  had  the  true  title.  The 
fact  that  the  parties  were  claiming  under 
different  chains  of  title  was  referred  to  in 
the  opinion  as  having  an  influence  in  the 
solution  of  the  question. 

The  court  adopted  the  opinion  of  the  Court 
of  Chancery  Appeals,  from  which  court  the 
case  had  been  brought  by  appeal.  It  is  said 
in  that  opinion: 

"In  this  case  the  conflict  is  not  between  par- 
ties claiming  under  the  same  chain  of  title,  but 
between  parties  claiming  under  entirely  sepa- 
rate and  distinct  chains  of  title.  It  appears 
to  us  that  the  better,  safer,  and  most  sensible 
rule  would  be  to  adopt  the  rule  established  in 
those  cases  where  there  is  a  joint  or  mixed  pos- 
session by  heirs  and  life  tenants,  or  by  mother 
and  child,  guardian  and  ward,  etc,  where  the 
possessions  are  held  to  be  consistent,  and  in  har- 
mony, and  all  under  the  same  title.  •  •  • 
We  think  the  better  rule  and  principle  U  to  hold 
that  such  possession  by  a  man  who  has  convey- 
ed the  mineral  rights  to  others  is  a  possession  in 
their  interest,  and  in  harmony  with  them,  na 
well  as  for  himsclt  If  it  be  not  so  held  in  this 
case,  we  have  this  peculiar  condition  of  matters 
presented:  Diden  by  his  deed  conveyed  to 
Parker  &  Co.,  and  through  them  to  the  defend- 
ant Glenmary  Coal  &  Coke  Company,  the  min- 
eral rights  and  mining  rights;  that  is,  the 
ri^ht  to  go  upon  this  land  and  take  out  these 
mmerals,  and  to  use  the  necessary  timber  ou 
the  land  for  mining  purposes.  Now,  these  par- 
tics  are  claiming  under  him  and  under  his  war- 
ranty, and  if  they  be  ousted  therefrom,  can  hold . 
him  liable  on  his  warranty,  and  the  loss  will  be 
occasioned  by  the  entry  of  a  party  against  whom 
he  has  been  asserting  an  adverse  right  for  a 
period  of  more  than  a  quarter  of  a  ccutury.  In 
addition  to  that,  Diden  has  certainly  been  hold- 
ing the  land  for  all  purposes  as  against  the 
complainants,  and  is  entitled  to  hold  all  of  ft 
tot  all  purposes,  unless  it  be  held  that  the  coal 
has  been  severed,  so  as  not  to  protect  it;  and 
if  it  should  be  decided  under  this  holding  that 
the  complainants  have  not  lost  their  title  to  the 
coal,  by  what  right  or  on  what  principle  could 
it  be  held  that  they  can  enter  upon  the  surface 
in  order  to  reach  the  coal,  and  can  it  be  held 
that  they  have  the  right  to  use  the  timber  upon 
the  land  for  mining  purposes?  We  think,  in  a 
case  of  this  kind,  as  heretofore  said,  the  better 
holding  would  be  that  the  possession  of  Diden 
inured  to  the  benefit  of  his  grantee,  to  whom 
the  mineral  and  mining  rights  were  transfer- 
red. •  •  •  We  are  of  opinion,  as  stated,  that 
the  better  and  more  sensible  rule,  and  the  mle 
which  will  best  promote  and  carry  out  the  pur- 
pose and  policy  of  the  statute  of  limitations,  by 
quieting  titles,  etc.,  will  be  to  hold  that  the  pos- 
session by  a  grantor  (of  a  mineral  interest  and 
mining  rights  in  property)  of  the  surface  will 
inure  to  the  benefit  of  the  grantee  of  such  rigbta 
as  against  third  parties ;  and  such  is  our  hold- 
ing.'*^ 
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This  Goart,  after  setUng  out  tbe  foiegoing, 
added: 

''We  are  of  opinion  that  the  Conit  of  Chan- 
cery Appeals  announces  a  better  rule  than  that 
indicated  in  the  authorities  we  have  cited  from 
other  states.  We  are  the  better  contented  with 
this  mle  in  view  of  the  fact  that  there  would 
be  no  way  of  putting  complainant  in  possession 
of  those  minerals  if  his  title  thereto  should  be 
established.  The  adverse  possession  of  the  de- 
fendants has  deprived  the  complainant  of  an 
easement  to  remove  thiq  coal  from  defendants' 
premisea,  even  if  it  belcoiKed  to  complainant. 
Complainant  could  not  assert  a  way  of  neces- 
sity over  the  land  of  defendant  Diden  to  remove 
tbe  minerals." 

After  very  careful  reflection  and  a  re-ex- 
amlnatlon  of  the  authorities,  we  are  otn- 
vlnced  this  decision  la  unsound. 

[2]  Wben  Jolu  S.  Dlden  conveyed  tbe  min- 
eral Interest  to  Parker  &  Co.,  he  severed  It 
(If  not  already  severed  by  tbe  reservation  In 
Julian  F.  Scott's  deed)  from  tbe  surface  as 
completely  as  if  tba  land  bad  been  cut  into 
two  distinct  tracts.  Catlln  Coal  Co.  v.  Lloyd, 
176  lU.  275,  52  N.  B.  144;  Ames  v.  Ames, 
160  IlL  599,  43  N.  E.  592 ;  New  Jersey  Zinc 
Co.  T.  New  Jersey  Frankllnlte  Co.,  13  N.  J. 
Eq.  322,  341-343 ;  GUI  v.  Fletcher,  74  Oblo 
St.  295,  78  N.  B.  433,  113  Am.  St  Rep.  962 ; 
LillUbrldge  v.  Lackawana,  etc.,  Co.,  143  Fa. 
293,  22  Atl.  1035,  13  L.  R.  A.  627,  24  Am. 
St.  Rep.  544;  Gordon  v.  Park,  supra;  Wal- 
lace v.  Elm  Grove  Coal  Co.,  supra.  Pos- 
session of  the  surface  thereafter  could  not 
be  possession  of  tbe  severed  mineraL  Gor- 
don T.  Park,  supra;  Wallace  v.  Elm  Grove 
Coal  COn  supra;  Louisville,  etc.,  R.  Co.  v. 
Massey,  136  Ala.  156,  33  Soutb.  896,  96  Am. 
St.  Rep.  17 ;  Catlln  Coal  Co.  v.  Lloyd,  supra ; 
Manning  v.  Kansas,  etc..  Coal  Co.,  181  Mo. 
359,  377-379,  81  S.  W.  140;  CaldweU  v.  Cope- 
land,  37  Pa.  427,  78  Am.  Dec.  436;  Arm- 
strong y.  Caldwell,  63  Pa.  284;  Hoss  v.  Ja- 
cobs. 210  Pa.  145,  59  AtL  091 ;  Virginia  Coal, 
etc  Co.  T.  Kdly,  93  Ya.  332,  24  S.  B.  1020. 
Tbia  la  bound  to  be  true,  If,  as  aU  tbe  au- 
tborltles  bold,  distinct  estates  are  created 
by  tbe  severance.  And  it.  also  follows  from 
tbe  undoubted  rule  that  tlie  acts  of  posses- 
sl<n  requli'ed  for  the  surface,  and  those  for 
tbe  minerals  are  different ;  tbe  latter  requir- 
ing some  form  of  mining,  or  activities  di- 
rectly related  thereto. 

"The  surface  o,wner  setting  up  the  statute 
must  establish  a  possession  of  tbe  mine,  as  such, 
independently  of  his  possession  of  the  surface. 
Sudi  a  possession  must  be  actual,  notorious,  ex- 
duaiTe,  continuous,  peaceable,  and  hostile  for 
tbe  ctatntory  period.  And  in  these  respects  the 
surface  owner  is  in  no  better  position  tiian  a 
stranger.  *  •  •  Actual  possession  is  taken 
by  the  opening  of  mines  and  carrying  on  mining 
operations."  Gordon  v.  Park,  supra;  Barring- 
er  it  Adams  on  the  Law  of  Mines  and  Mining, 
p.  508. 

[3,4]  It  Is  true,  as  beld  in  Flnnegan  ▼. 
Stlneman,  S  Pa.  Super.  Ct  124,  that  tbe 
true  owner  cannot  by  executing  and  record- 
ing a  deed  purporting  to  convey  tbe  mineral, 
so  sever  it  as  to  interfere  with  on  adverse 


possession  already  begun  on  tbe  whole  tract, 
or  use  such  deed,  as  a  substitute  for  a  pos- 
sessory action.  Tbe  case  Is  altogether  dif- 
ferent, however,  wben  the  person  in  posses- 
sion himself  surrenders  that  possession  to 
another.  No  one  doubts  that  If  (we  In  ad- 
verse possession  of  land  should  convey  a 
distinct  part  of  tbe  tract  to  anotber,  and 
place  blm  in  possession,  or  after  his  con- 
veyance should  abandon  that  possession, 
be  could  no  longer  claim  that  part  of  the 
land  under  tbe  statute.  It  is  true  his  vendee 
might  receive  tbe  possession,  and  bis  sub- 
sequent possession,  united  wltb  tbe  prior 
possession  of  bis  vendor,  might  make  out 
tbe  7  years'  adverse  possession  for  him. 
So,  too.  If  tbe  land  should  be  divided,  by  tbe 
supposed  vendor,  into  two  estates  by  sever- 
ance of  tbe  mineral,  tbe  vendee  might  unite 
tbe  possession  existing  before  tbe  severance 
wltb  an  immediate  and  oontinnoua  posses- 
sion of  tbe  mineral  after  tbe  severance,  and 
so  make  out  title  to  tbe  mineral  under  tbe 
statute,  but  there  would  baye  to  be  appro- 
priate possession  of  tbe  latter;  tbe  statute 
could  not  be  satisfied  merely  by  ti»  vendor's 
possession  of  tbe  surface. 

When  it  Is  said  in  tbe  opinion  in  tbe  Mc- 
Bumey  Case  that  tbe  court  should  not  fol- 
low tbe  decisions  of  oilier  states  on  tbe 
point,  but  should  bold  as  tbe  better  rule 
that  tbe  possession  of  the  surface  was  like- 
wise possession  of  tbe  severed  mineral  lying 
within  tbe  earth,  not  only  was  the  uniform 
rule  prevailing  in  all  other  Jurisdictions  dis- 
regarded, but  our  own  prior  ease  of  Murray 
v.  AUred  as  well,  and  something  declared 
possession  which,  assuming  the  existence 
of  a  severance  of  tbe  mineral  from  tbe  sur- 
face, conld  not,  In  the  nature  of  things,  be 
possession,  any  more  than  one  could  be  said 
to  be  in  possession  of  tbe  surface  of  land 
which  he  had  conveyed  to  another,  and  on 
which  his  foot  no  longer  rested.  The  de- 
cision In  McBumey  v.  Coal  &  Coke  Co.  on 
tbe  point  stated  Is  therefore  unsound,  and 
on  that  point  must  be  overruled. 

[6]  The  decision  could  have  been  based 
only  on  one  or  the  other  of  these  two  prop- 
ositions, viz.:  that  a  conveyance  of  the 
minernl  did  not  sever  it  from  tbe  surface,  or 
that  if  the  conveyance  did  effect  such  sev- 
erance, still  tbe  possession  of  tbe  surface 
was  also  a  possession  of  the  severed  mineral. 
Both  propositions  are  without  doubt  in  con- 
flict wltb  all  tbe  authorities,  and  against 
tbe  common  law.  The  common  law  binds 
courts  only  less  flrmly  than  statutes.  Its 
rules  are  gradually,  almost  imperceptibly, 
enlarged  or  contracted  by  the  courts,  by 
construction,  in  tbe  course  of  their  applica- 
tion to  new  states  of  fact,  to  meet  tbe  needs 
of  a  progressive  civilization,  but  it  is  not 
allowable  to  change  them  per  saltum.  This 
can  be  done  only  by  legislation.  It  is  true 
tbe  courts  of  a  state  may  refuse  to  follow 
even  a  consensus  of  antbority  In  all  other 
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states,  or  even  a  perfectly  well-recognteed 
hile  of  the  common  law,  oo  tbe  gronnd  that 
It  la  not  suited  to  the  genius  of  the  state,  or 
Is  opposed  to  its  public  .policy.  We  know  of 
no  puj>llc  policy  of  this  state,  however, 
which  makes  the  settled  rale  of  other  mining 
states  on  the  subject  referred  to  Inapplicable 
here.  The  public  policy  of  a  state  Is  shown 
by  Its  statirtes  and  decisions.  We  have  no 
applicable  statute,  but  Murray  ▼.  Allred, 
supra.  Is  evidence  that  we  have  no  public 
policy  which  forbids  the  rule  therein  applied. 
That  case  has  been  approved  In  other  states, 
and  dted  In  their  decisions,  also  In  tbe  text- 
books, and  It  was  not  In  terms  overruled,  or 
dissented  from.  In  McBumey  v.  Glenmary 
Ckial  &  Coke  Oo.,  supra. 

In  respect  of  the  point  In  the  case  last 
mentioned,  to  the  efTect  that  the  question 
should  be  settled  on  the  theory  of  a  joint  or 
mixed  possession,  we  say  such  possession 
Is  always  actual,  and  the  matter  fcHr  deci- 
sion always  Is,  to  which  (me  of  several  so 
In  actual  possesslcm  shall  the  law  Impute 
the  legal  or  true  possession,  and  the  answer 
Is,  to  that  one  who  owns  the  legal  title; 
Welcker  v.  Staples,  88  Tenn.  49,  12  S.  W. 
.S40,  17  Am.  St  Bep.  860;  Ramsey  v.  Quil- 
len,  6  Lea  (73  Tenn.)  184.  In  the  flrsb^ted 
case,  the  persons  In  actual  possession  were 
the  husband  and  wliC^  and  their  chlldroi, 
with  the  legal  title  In  fbo  wife  and  children, 
and  In  the  second,  the  husband  and  wife, 
with  the  title  In  the  wlf&  In  McBurney  v. 
Olenmary  Coal  &  Coke  Co.  there  was  no  one 
in  possession  of  the  surface  except  John  S. 
Dlden;  so  the  theory  of  joint  or  mixed 
possession  could  not  be  applicable.  The  only 
theory  left  Is  that  Dlden  being  in  possession 
of  the  sorfbce,  he  was  by  force  of  that  fact 
also  In  possession  of  the  underlying  coal, 
and  held  It  as  a  trustee  for  the  vendee  thereof. 
But  this  is  but  another  form  of  the  theory 
which  we  have  already  shown  is  Inadmissible, 
since  It  assumes  that  possession  of  the  sur- 
face is  possession  of  mineral  severed  from 
the  surface. 

[6]  We  add  one  more  observation.  It  was 
said  In  that  case  that  It  would  be  futile  to 
t^ve  McBumey  a  recovery  for  tbe  mineral 


because  the  statute  had  run  against  him  as 
to  the  surface,  and  he  could  not  therefore 
reach  the  mineral.  This  was  not  a  sound 
reason  for  refusing  to  declare  his  right 
Moreover  there  could  be  no  obstacle  to  his 
reaching  such  minerals  by  mining  or  tnnn^- 
Ing  under  tbe  land  In  question  from  adjoin- 
ing lands  obtained  by  purchase  or  lease. 
But  this  would  have  been  unnecessary,  be- 
cause when  John  S.  Dlden  conveyed  the 
minerals,  he,  by  implication  of  law,  conveyed 
the  right  to  obtain  access  to  them  through 
the  surface,  and  as  against  that  purpose  no 
longer  held  the  surface  adversely.  That  was 
an  incident  to  the  conveyance  of  the  mineral 
right,  and  became  a  part  of  that  right  when 
severed. 

As  to  the  point  that  McBumey's  dalm 
was  under  another  chain  of  title,  we  tblnk 
undue  Importance  was  attached  to  it.  Tbe 
severance  was  made  by  Dlden  himself,  there- 
by depriving  himself  of  the  possession  of  the 
minerals,  and  It  was  at  last  only  a  question 
of  iiossesslon.  Another  view  of  the  matter 
Is,  that  Inasmuch  as  John  S.  Dldoi  claimed 
ultimately  under  Julian  F.  Scott,  and  he 
had  reserved  the  mineral  Interest  in  tbe 
deed  which  he  made  to  Duncan,  there  was 
a  severance  of  the  mineral  at  the  beginning  of 
John  S.  Dlden's  title,  with  the  Incidental 
right  of  access  reserved,  but  he  never  had 
color  to  the  mineral  interest,  and  therefore 
no  sort  of  possession  of  it 

The  r^ult  Is  that,  Murray  r.  Allred,  snpra, 
Is  reinstated  as  authority,  and  following 
that  case,  and  the  authorities  on  which  It  is 
based,  and  others  in  accord,  we  hold  that 
complainants  did  not  acquire  the  mineral 
Interest  in  the  177  acresi,  under  the  statute 
of  limitations,  or  Otherwise. 

We  are  CMistralned  to  the  same  condusloa. 
In  respect  of  tbe  23  acres,  on  tbe  grounds 
stated  in  the  early  part  of  tbe  opinion,  that 
it  does  not  appear  that  the  land  in  question, 
or  how  much  of  It,  was  over  granted  by 
this  state  or  the  state  of  North  Carolina, 
as  required  by  section  1  of  diapter  28  of  tbe 
Acts  of  1819. 

Therefore  the  whole  bill  must  be  dis- 
missed at  complainants'  cost. 
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STATU  «x  Ml.  THOMPSON,  Atty.  Oen^  y. 
RBICHISAN,  Sheriff.* 

(Supreme  Court  of  TennesBee.    Aug.  9,  1916.) 

1.  Sherots  and  Constabus  «s»77 — ^Pow- 
EBS  AND  DtrriES. 

The  office  of  sheriff  carries  all  the  common- 
law  powers  and  duties  except  as  modified  by 
statute. 

(EU.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Difc.  »  100,  108,  110,  112, 
115,  116 ;  Dec  Dig.  «8=>77.] 

2.  Shxbuts  AND  Constables  £s>158 — Pow- 
EBs  AND  DuTiBs— "Notice." 

Under  Shannon's  Code,  §  6899,  a  sheriff 
who  has  "notice"  of  an  offense  and  does  not  do 
his  duty  to  prevent  it  is  guilty  of  a  misdemean- 
or, and  any  knowledge  from  any  aouice  is  no- 
tice within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constahles,  Cent.  Dig.  §§  343,  344;  Dec  Dig. 
«=9l63. 

For  other  deflnftions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Notice.] 

3.  SHEBirrs  AND  Constables  ©=»86— Powebs 
AND  Duties— Notice. 

Since  cities  have  police  officials,  the  sher- 
iff may  assume  that  they  will  perform  their 
duties,  but  if  he  has  knowledge  of  neglect  on 
their  part,  or  reason  to  think  there  is  neglect, 
he  must  inform  himself  and  prevent  and  sup- 
press offenses  in  cities  as  well  as  rural  districts. 
[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  S  127;  Dec  Dig.  «=» 
86.] 

4.  Arbest  4=»6S(1)— Abbbst  WiTHOtJT  Wab- 
BAWT— "Breach  of  the  Peace"— UNLAwroL 
Sale  of  Liqdobs. 

"Breach  of  the  peace"  being  a  generic  term 
including  all  violations  of  public  peace  or  order, 
includes  unlawful  sale,  actual  or  threatened, 
of  intoxicating  liquors,  and  the  sheriff  jnay  ar- 
rest without  warrant  tiierefor. 

[Ed.  Note. — For  other  cases,  see  Arrest.  Cent. 
Dig.  SS  146,  161-158;  Dec.  Dig.  <S=>63a). 

For  other  definitions,  see  Words  and  Phras- 
es, I^rst  and  Second  Series,  Breach  of  the 
Peace.] 

6.  Abbest  «=e3(l)— Abbebt  Without  Wab- 
BAH-r— Thbeatened  Uniawful  Sale  of  In- 
toxicating LlQUOBS. 
While  mere  possession  of  intoxicating  liq- 
uors in  any  quantity  is  not  unlawful,  it  is  a 
breach  of  the  peace  for  one  having  liquors  to 
prepare  for  sale  thereof,  that  being  a  threat  to 
violate  the  law  against  sales. 

[Bd,  Note. — For  other  cases,  see  Arrest,  Cent 
Dig.  81  145,  151-156;  Dec.  Dig.  <8=»e3(l).] 

6.  Abbest  $=363(1)- Arrest  Without  Wab- 
BA  NT— Thbeatened  Sale  of  Liquors. 

The  right  of  the  sheriff  to  arrest  without 
warrant  for  threatened  unlawful  sale  of  intoxi- 
cating liquors  and  to  close  the  place  of  business 
is  not  unlawful  as  an  arbitrary  invasion  of 
property  rights,  which  are  not  more  sacred  than 
the  person,  which  may  be  sei2ed  to  prevent 
breach  of  peace. 

lEd.  Note— For  other  cases,  see  Arrest,  CJent 
Dig.  K  145,  161-156;  Dec.  Dig.  «=>63(i).] 

7.  Sheriffs  and  Constables  ^=>86— Duties 
—Compensation. 

The  requirement  that  the  sheriff,  to  pre- 
vent breaches  of  the  jteace,  arrest  one  who 
tbicatena  unlawful  sale  of  intoxicating  liquors 
and  if  necessary  close  his  place  of  business,  is 


not  subject  to  the  objection  of  requiring  serv- 
ices without  compensation. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {  127 ;  Dec.  Dig.  €=>86.] 

8.  Arbbst  «=>e8(8)— Arrest  Without  Wab- 
bant— Thbeatened  Unlawful  Sale  of  In- 
toxicating LiQUOBS. 

For  a  misdemeanor  committed  without  his 
presence,  a  sheriff  cannot  arrest  without  war- 
rant; but,  if  breach  of  peace  is  threatened  in 
his  presence,  he  needs  no  warrant  to  arrest  to 
prevent  the  breach  under   Shannon's   Code,   { 

[R'd.  Note.— For  other  cases,  see  Arrest,  Ont 
Dig.  U  147,  148,  151-156;  Dec  Dig.  <8=>63(3).] 

9.  Sheriffs  and  Constables  «=>86— Dottes 
OF  Shbibiff— Investiqations. 

The  duty  of  the  sheriff,  having  notice  of 
commission  of  an  offense,  being  to  prevent  or 
suppress  it,  involves  the  duty  to  at  least  make 
some  investigation,  and  it  is  not  necessary  in 
case  of  unlawful  sales  of  intoxicating  liquors, 
for  the  sheriff  to  actually  see  sales  l>efore  swear- 
ing out  warrants. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  J  127;  Dec.  Dig.  «=> 
86.] 

10.  Sheriffs  and  Constables  «ss>88— Du- 
ties OF  Sheriff- Investigations. 

Although  the  sheriff  is  not  bound  to  main- 
tain a  detective  force,  and  no  statute  in  terms 
makes  it  his  duty  to  swear  out  warrants  or 
give  information  to  the  grand  jury,  yet,  being 
commanded  to  prevent  and  suppress  crimes  and 
breaches  of  the  peace,  he  must  use  all  the  means 
provided  by  law  to  accomplish  such  end. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  i  127;  Dec  Dig.  <g=» 
86.] 

11.  Sheriffs  and  Constables  €=86— Pow- 
ers and  Duties— Breach— Evidence. 

Evidence  held  to  show  that  a  sheriff  failed 
to  perform  his  duties  to  prevent  and  suppress 
breaches  of  the  peace  by  unlawful  sale  and 
threatened  unlawful  sale  of  intoxicating  liq- 
uors. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  C!ent  Dig.  {  127;  Dec  Dig.  «=9 
86.] 

12.  Sheriffs  and  Constables  4=986  — 
Breach  of  Duties — Defenses. 

It  is  no  defense  for  the  sheriff's  failure  to 
prevent  breaches  of  the  peace  by  unlawful  sales 
of  Intoxicating  liquors,  that  the  state  was  pro- 
ceeding against  offenders  under  the  Nuisance 
Act  (Laws  1913  [2d  Ex.  Sess.]  c  2),  or  that  the 
criminal  court  administration  was  lax  and 
nothing  would  have  been  accomplished  in  case 
of  arrest 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Ck>n8tablea,   C^t  Dig.  §  127;  Dec  Dig.  «s> 

86.] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Helskell,  Chancellor. 

Petition  by  the  State,  on  the  relation  of 
F.  M.  Thompson,  Attorney  General,  for  the 
removal  from  office  of  J.  A.  Belchman,  Sher- 
iff of  Shelby  County.  From  an  order  dismiss- 
ing the  petition,  the  relator  apiteals.  Re- 
versed, and  decree  for  removal  entered. 

G.  T.  Fitzhugb,  of  Memphis,  and  F.  M. 
Thompson,  Atty.  Gen.,  for  appellant  Chas. 
M.  Bryan  and  T.  E.  Rlddick,  both  of  Mem- 
phis, for  appellee. 


4=s>Far  other  cues  eee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlgeeU  and  Indexes 
18S  S.W.— 15  '        *^o'  opinion  on  petition  for  rebearing,  see  181  S.   W.  6(7. 
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FRIEDRSON,  Special  Judge.  Tbis  Is  a  pe- 
tition filed  by  the  Attorney  General  of  tbe 
state  In  the  chancery  court  of  Shelby  coun- 
ty to  remove  the  defendant  from  the  office  of 
sheriff  of  that  county  under  the  provisions 
of  chapter  11,  Acts  1915,  entitled  "An  act  to 
provide  for  the  removal  of  unfaithful  public 
officers,  and  providing  a  procedure  therefor." 

The  petition  contained  many  charges. 
Some  of  them,  however,  were  considered  by 
the  chancellor  Insufficient,  even  if  true,  to 
warrant  a  removal  and  were  stricken  out 
There  was  then  a  very  full  hearing  on  the 
remaining  charges  with  the  result  that  tbe 
chancellor  held  that  no  misconduct  or  neg- 
lect of  duty  sufficient  to  Justify  a  removal 
was  shown  and  dismissed  the  petition. 

The  charge  of  the  petition  which  Itas  been 
the  subject  of  the  chief  controversy,  relates 
to  the  laws  against  the  sale  of  intoxicating 
liquors.  It  is  stated  in  great  detail.  But 
the  substance  of  it  is  that,  during  his  term  as 
sheriff,  defendant  has  not  only  failed  and 
neglected  to  enforce  these  laws,  but,  through 
an  agreement  or  understanding  with  the  offi- 
cials of  the  city  of  Memphis,  has  permitted 
saloons  to  be  run  in  violation  of  law. 

Both  parties  Introduced  a  great  mass  of 
evidence  touching  this  charge.  From  a  con- 
sideration of  this  evidence,  we  think  the  fol- 
lowing facts  are  established  with  but  little 
conflict  between  the  witnesses.  Since  the 
passage  of  the  act  of  1909  extending  the 
four-mile  law  (Laws  1909,  c.  1),  which 
made  the  sale  of  intoxicating  liquors  in 
Memphis  unlawful,  the  handling  of  the  liq- 
uor question  In  that  city  has  assumed  a 
new  phase  with  each  new  act  passed  by 
the  Legislature  to  secure  the  enforcemaut 
of  tbe  law.  From  1909  to  March  1,  1914,  the 
law  seems  to  have  been  entirely  Ignored. 
The  saloons  seem  to  have  been  recognized 
and,  in  a  measure,  regulated  by  the  dty  of- 
ficials. During  this  period,  for  a  part  of  tbe 
years  1910  and  1011,  tbe  defendant  was  po- 
lice commissioner  of  the  city  of  Memphis. 
He  knew  tbe  conditions,  but  made  no  effort 
to  enforce  tbe  liquor  laws.  On  the  contrary, 
as  be  admits,  be  recognized  tbe  existence  of 
saloons  and  assumed  to  regulate  them  by  re- 
quiring that  they  close  each  night  at  mid- 
night, and  remain  closed  all  day  Sunday. 
This  condition  continued  and  tbe  saloons 
seem  not  to  have  been  disturbed  from  any 
source  until  March  1,  1914,  when  what  is 
known  as  the  "Nuisance  Act"  went  into  ef- 
fect (Laws  1913  [2d  Ex.  Sess.]  c.  2).  Then 
began  a  period  during  which  the  only  effort 
to  enforce  the  law  was  through  injunction 
bills  filed  by  the  District  Attorney  General 
or  special  counsel  employed  by  the  Governor. 
Tbe  dty  authorities  still  did  nothing.  But 
several  hundred  injunction  bills  were  filed 
and  a  great  many  places  closed  and  a  large 
number  of  dealers  were  sent  to  tbe  work- 
bouse  for  violating  tbe  injunctions.  Just 
what  the  conditions  were  during  this  period 


is  tbe  subject  of  some  controversy,  but  we 
tiilnk  it  f&idy  appears  that  IntoxJ^tlng  liq- 
uors continued  to  be  sold  in  many  places  in 
the  city  In  varying  degrees  of  openness. 
There  was  undoubtedly  some  effort  at  secrecy 
and  concealment  to  guard  against  surprise  by 
the  special  counsel  in  charge  of  the  injunc- 
tion suits  and  the  officer  working  under  him. 
But  no  danger  seems  to  have  been  appre- 
hended from  any  other  source.  Some  places 
maintained  bars;  others  did  not.  In  many 
places  liquors  were  served  in  tbe  rear  of 
barber  shops,  restaurants,  and  small  grocery 
stores.  In  some  lunch  counters  were  used  as 
blinds,  and,  in  others,  sales  were  made  be- 
hind interstate  shipping  bouse  signs.  The 
main  difference,  perhaps,  was  that  stocks  of 
liquors  were  not  kept  conspicuously  display- 
ed, but  were  kei)t  more  or  less  concealed,  or 
where  they  could  be  quickly  removed. 

These  were  the  conditions  in  the  dty  when, 
in  August,  1914,  defendant  was  elected  sher- 
iff, and  on  September  1,  1914,  when  be  as- 
sumed tbe  duties  of  that  office.  They  re- 
mained unchanged  until  about  February  1, 
1016.  During  that  time  be  did  nothing  to- 
ward enfordng  the  liquor  laws  in  tbe  dty  of 
Memphis  except  to  serve  the  process  from 
the  chancery  courts  in  some  SOO  injunction 
cases.  There  were,  however,  a  number  of 
roadhouses  and  other  places  outside  of  tbe 
dty  where  liquors  were  bdng  sold.  -  These 
be  seems  to  have -endeavored  to  break  up. 
He  was  advised  by  his  counsel  that  he  had 
no  right  to  make  searches  or  to  arrest,  with- 
out a  warrant,  for  a  misdemeanor,  unless 
committed  in  his  presence.  But  notwith- 
standing this,  he  had  bis  deputies  make  a 
number  of  raids,  arrest  a  good  many  people, 
and  destroy  a  considerable  quantity  of  liq- 
uor. He  also,  through  his  deputies,  secured 
the  indictment  of  a  considerable  number  of 
persons  for  selling  liquors  outside  of  the  dty. 

But,  on  JaHuary  29,  1915,  the  act  ft>r  the 
removal  of  unfaithful  officers,  known  as  the 
"Ouster  Law,"  went  Into  effect.  Immediate- 
ly tbe  defendant  and  tbe  city  offidals  held 
a  conference.  The  mayor  made  a  public  an- 
nouncement tbat  the  liquor  laws  would  be 
enforced  in  Memphis.  Defendant  announced 
that,  co-operating  with  the  dty  officials,  be 
would  enforce  the  law  in  tbe  county.  And, 
for  a  short  time,  there  seems  to  have  been  a 
very  fair  enforcement  of  the  liquor  laws  in 
Memphis.  But,  soon  after  the  passage  of  the 
ouster  bill,  the  policy  of  enfordng  the  law 
through  injunction  suits  was  abandoned  and 
nothing  further  was  done  in  tbat  line  except 
to  wind  up  the  suits  already  commenced. 

Then,  about  May  1,  1015,  tbe  dty  officials 
adopted  a  new  policy.  Through  the  police, 
lists  were  made  of  all  tbe  places  in  tbe  dty 
in  which  it  was  known  that  liquor  was  be- 
ing sold.  Each  dealer  was  arrested,  but  If 
he  would  turn  over  to  the  arresting  officer 
"a  forfeit"  of  $50,  he  was  left  undisturbed 
in  bis  place.    If  be  did  not  appear  at  tbe 
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city  court,  his  $60  was  forfeited  to  tUe  city, 
and  this  ended  the  matter.  If  he  appeared, 
he  was  fined  $50.  In  neither  event  was  he 
bonnd  over  to  the  grand  Jnry.  Defendant  ad- 
mits that  he  knew  of  this  practice.  Some 
effort  Is  made  to  deny  that  it  was  understood 
that  the  periodical  payment  of  this  $60  would 
enable  the  dealer  to  continue  his  unlawful 
business  without  molestation.  But  it  had 
this  effect  and  we  cannot  doubt,  from  the 
record,  that  it  was  so  intended  and  under- 
stood. Under  this  plan,  Memphis  again  had 
fairly  open  saloons.  In  places  there  was  still 
some  secrecy.  Some  places  were  being  run  in 
vlolatlcn  of  Injunctions,  and  precautions  had 
to  be  taken.  Others  were  selling  on  the  sly 
and  trying  to  avoid  paying  an  occasional 
"forfeit"  of  $60  to  the  city.  But  there  were 
a  great  many  open  saloons. 

These  were  the  condtticms  prevailing  dur- 
ing defendant's  term  of  office  and  at  the  time 
the  petition  In  this  cause  was  filed.  For  mis- 
conduct and  neglect  of  duty  in  permitting 
them  to  exist,  the  mayor  and  other  city  of- 
ficials have  been  removed.  State  ▼.  Grtunp, 
134  Tenn.  121,  183  S.  W.  505.  The  question 
now  is  whether  they  also  furnish  ground  for 
removing  defendant  from  the  office  of  sher- 
llf.  If  he  was  responsible  for  them  or  if 
tbey  were  due  to  his  neglect  of  any  duty 
which  the  law  imposed  on  him,  he  is  un- 
worthy and  must  be  removed.  But  if  he  has 
neglected  no  duty.  If  the  law  did  not  require 
him  to  do  the  things  it  is  insisted  he  did  not 
do,  and  we  snould  remove  him  because  of 
the  conditions  we  have  described,  we  would 
do  Judicial  violence  to  the  law— the  worst 
kind  of  lawlessness. 

For  the  state,  it  is  Insisted  that  It  was  his 
duty  to  suppress  these  lawless  saloons,  ai^ 
rest  the  offenders  and  report  them  to  the 
grand  Jnry.  For  the  defendant,  it  is  insist- 
ed that  he  was  under  no  duty  to  do  detective 
service  to  discover  violations  of  the  law; 
that  be  had  no  authority  to  arrest  for  mis- 
demeanors, without  a  warrant,  unless  the 
offense  was  committed  In  his  presence;  that 
it  was  not  only  not  bis  duty,  but  would  be 
unlawful  for  him  to  swear  out  a  warrant  on 
Information;  that  no  sales  of  liquor  were 
made  in  his  presence ;  and  that,  therefore,  be 
neglected  no  duty  which  the  law  imposed  on 
him  when  he  f&iled  to  put  an  end  to  the 
conditions  of  which  complaint  Is  made. 

[1]  To  determine  this  issue,  it  is  necessary 
to  understand  just  what  the  duties  of  a  sher- 
iff are.  The  office  of  sheriff  is  a  most  an- 
cient one.  It  carries  with  it,  in  America,  all 
of  Its  common-law  duties  and  powers  except 
as  modified  by  statute.  We  have  several  stat- 
utes which  bear  on^  the  question  and  which, 
taken  togetber,  set  out  the  duties  of  the 
sheriff  very  much  as  they  existed  at  common 
law. 

12]  Aside  from  tbe  ordinary  duties  to  ex- 
ecnte  and  return  process,  to  attend  upon  the 
coorta,  and  to  take  charge  of  the  Jail,  tbe 


following  statutes,  as  set  out  In  Shannon's 
Ck>de,  are  applicable: 

See.  452.  rThe  sheriff  and  Us  deputies  are 
conservators  of  the  peace,  and,  to  keep  the 
peace,  prevent  crime,  arrest  an;  person  lawful- 
ly, or  to  execute  process  of  law,  may  call  any 
penion  or  summon  the  body  of  the  county  to 
tta«ir  aid." 

Sec.  6892.  "Public  offenses  may  be  prevented 
by  the  intervention  of  the  officers  of  justice  (1) 
by  requiring  security^  to  keep  the  peace ;  and 
(2)  bv  suppressing  riots,  unlawful  assemblies, 
and  breacneB  of  the  peace." 

Sec.  6893.  "Whenever  the  officers  of  Justice 
are  authorized  to  act  in  the  prevention  of  pub- 
lic offenses,  other  persons  who,  by  their  com- 
mand, act  in  their  aid,  are  justified  in  so  doing." 

Sec.  6884.  "Tbe  sheriff  is  the  principal  con- 
servator of  the  peace  in  his  county,  and  it  is 
bis  duty  to  sappress  all  affrays,  riots,  routs, 
unlawful  assemblies,  insurrections,  or  other 
breaches  of  tbe  peace,  to  do  which,  he  may  sum- 
mon to  his  aid  as  many  of  the  male  inhabitants 
of  the  county  as  he  thinks  proper." 

Sec.  6895.  "The  judicial  and  ministerial  of- 
ficers of  justice  in  the  state,  and  the  mayor,  al- 
dermen, marshals,  and  police  of  cities  and 
towns,  are  also  conservators  of  the  peace,  and 
required  to  aid  in  the  prevention  and  suppression 
of  public  offenses,  and  for  this  purpose  may  act 
with  all  the  power  of  the  sheriff." 

Sec.  6898k  "If  any  person  commanded  to  aid, 
nnder  the  provisions  of  this  chapter,  any  magis- 
trate or  officer,  without  good  cause,  refuses  or 
neglects  to  obey  such  command,  he  is  guilty  of 
a  misdemeanor." 

Sec.  6896.  "If  a  magistrate  or  officer,  having 
notice  of  any  unlawful  act  provided  against 
in  this  chapter,  neglects  or  refuses  to  do  his 
duty  in  tbe  prevention  of  the  public  offense,  he 
is  guilty  of  a  misdemeanor." 

When  an  offense  has  been  committed,  n 
warrant  for  tbe  arrest  of  the  offender  may 
be  issued  by  a  Justice  of  tbe  peace,  upon 
Information,  after  he  has  examined  tbe  In- 
formant on  oath  and  is  satisfied  that  the  of- 
fense has  been  committed.  Shannon's  C!ode^ 
S6978. 

The  cases  in  which,  to  prevmt  a  breach  of 
the  peace,  tbe  sheriff  may,  without  a  warrant, 
arrest  a  person  for  the  purpose  of  requiring 
him  to  give  security  to  keep  tbe  peace  are 
set  out  in  section  6900  of  Sbannoo's  Code 
as  follows: 

"It  is  the  duty  of  all  peace  officers  who  know 
or  have  reason  to  suspect  any  person  of  being 
armed  with  the  intention  of  committing  a  riot 
or  uifrav.  or  of  assaulting,  wounding,  or  kill- 
ing another  person,  or  of  otherwise  breaking 
the  pcaon,  to  arrest  such  person  forthwith,  and 
take  him  before  some  justice  of  tbe  peace." 

Tbe  succeeding  section  provides  how  tbe 
Justice  of  the  peace  shall  require  bond  of 
the  offender  and,  in  default  thereof,  commit 
him  to  Jail. 

With  respect  to  the  arrest,  without  a  war- 
rant, of  persons  accused  of  felonies,  an  offi- 
cer is  given  a  rather  wide  latitude,  but  beyond 
this  and  the  section  Just  quoted,  the  only  pro- 
vision for  such  arrests  is: 

"An  officer  may,  without  a  warrant,  arrest 
a  person:  (1)  For  a  public  offense  committed 
or  a  breach  of  the  peace  threatnned  in  his  pres- 
ence."    Shannon's  Code,  {  6997. 

To  summarize,  it  is  the  duty  of  a  sberllt  to 
keep  the  peace  and  prevent  or  suppress  crimes 
and  public  offenses.    In  order  to  do  tbls,  be 


Digitized  by 


Google 


228 


188  SOUTHWESTERN  HEPQBTEB 


(Tean. 


Is  autborbsed  to  arrest,  wltboat  a  warrant, 
persons  known  to  be  or  suspected  of  being 
armed  for  the  purpose  of  committing  a  breach 
of  the  peace,  and  such  persons  may  be  re- 
quired to  give  security  to  keep  the  peace.  All 
other  breaches  of  the  peace  he  is  simply 
commanded  to  suppress.  And,  to  this  end, 
he  is  anthorl;sed,  for  aadi  a  breach  of  the 
peace  threatened  In  his  presence,  to  make 
an  arrest  without  a  warrant  He  may  like- 
wise arrest  for  any  misdemeanor  committed 
in  bis  presence.  In  the  case  of  all  other  mis- 
demeanors, be  must  have  a  warrant 

Now  what  kind  of  an  oflBcer  does  this  make 
of  a  sberlfF?  We  cannot  agree  that  be  is  a 
mere  process  serrer,  or  that  be  may,  if  be 
would  discharge  the  duties  of  bis  office,  be 
passive  until  some  one  swears  out  a  warrant 
for  bim  to  serve.  Nor  can  be,  if  be  knows 
In  any  way  that  a  public  offense  bas  beoi 
committed  or  is  about  to  be  committed,  re- 
main inactive.  His  duties  are  not  merely 
to  apprehend  those  who  have  committed 
offenses  but  to  prevent  such  offenses.  The 
sections  of  the  Code  quoted  make  this  plain. 
He  is  "to  keep  the  peace"  and  "prevent 
crime."  He  is  to  prevent  "public  offenses" 
and  suppress  breaches  of  the  peace.  He 
is  the  commander  in  chief  of  the  law  forces 
of  the  county.  All  Judicial  and  minister- 
ial officers  of  Justice  and  all  city  officials 
are  required  to  aid  bim,  and  the  male 
population  of  his  county  is  subject  to  bis 
command  "in  the  prevention  and  suppres- 
sion," not  only  of  violent  breaches  of  tbe 
peace,  but  of  all  public  offenses.  It  Is  idle  to 
say  that  all  this  does  not  imply  initiative  on 
the  part  of  tbe  sheriff  in  the  enforcement  of 
the  law  against  public  offenses.  The  duties 
imposed  cannot  be  performed  without  some 
degree  of  activity  and  diligence  to  Inform 
himself  of  conditions  In  bis  county.  Cer- 
tainly they  preclude  the  idea  that  be  may, 
without  dereliction,  shut  his  eyes  to  wliat  Is 
co'jiuion  knowledge  in  the  community,  or  pur- 
posely avoid  information,  easily  acquired, 
which  will  make  it  bis  duty  to  act 

We  do  not  mean  that  it  is  bis  duty  to  pa- 
trol tbe  county  as  tbe  streets  of  the  city  are 
patrolled  by  tbe  police,  or  to  maintain  a 
detective  force  to  ferret  out  crimes.  All  we 
now  decide  is  that  it  is  tbe  duty  of  the  sber- 
ifl  and  his  deputies  to  keep  their  eyes  open 
for  evidence  of  public  offenses,  and  that  it  is 
a  distinct  neglect  of  duty  for  them  to  ignore 
common  knowledge  of  law  violations  or  to 
intentionally  avoid  being  where  they  have  rea- 
son to  believe  that  such  offenses  are  being 
committed.  And  to'  make  Imperative  action 
in  tbe  discbarge  of  his  duty  to  prevent  and 
suppress,  it  is  not  necessary  that  tbe  sheriff 
sliall  see,  with  his  own  eyes,  an  offense  com- 
mitted or  about  to  be  committed.  By  section 
6899,  Shannon's  Code,  it  Is  provided  that  if 
he  bas  notice  of  such  offense  and  does  not  do 
bis  duty  in  preventing  it  be  is  guilty  of  a 
misdemeanor.    We  bold  that  knowledge  com- 


ing to  him  from  any  source  Is  "notice"  wltbto 
the  meaning  of  this  statuta 

[3]  Again  it  is  clear  that  tbe  duties  and 
powers  of  a  sheriff  within  the  limits  of  an  In- 
corporated dty  are  precisely  tbe  same  that 
they  are  in  the  remainder  of  the  county.  Tbe 
law  draws  no  distinction.  Tbe  city  officials 
are  conservators  of  the  peace.  But  they  do 
not  supplant  him.  On  tbe  contrary,  by  tbe 
express  terms  of  the  statote,  they  are  to 
aid  him.  He  is  the  ctiief  and  they  are  his 
assistants.  True,  there  is  not  ordinarily  the 
same  need  for  vigilance  on  bis  part  in  tbe 
dty  as  In  the  country.  One  of  tbe  chief  rea- 
sons for  the  incorporation  of  towns  and  cities 
is  to  provide,  in  the  more  densely  populated 
sections,  better  police  protection,  than,  in  the 
nature  of  things,  the  sheriff's  office  can  afford. 
When,  therefore,  a  dty  has  patrolling  its 
streets  a  police  force  employed  expressly  to 
detect  crime  and  apprehend  offenders,  tbe 
sheriff,  In  the  absence  of  Information  to  tbe 
contrary.  Is  Justified  in  assuming  that  the 
dty  officials  will  do  their  duty,  and  hence 
will  not  be  guilty  of  any  serious  neglect  of 
duty  if  be  gives  little  attention  to  police  mat- 
ters in  such  city.  But  if  he  has  reason  to  be- 
lieve that  tbe  police  force  is  neglecting  its 
duty,  or  Is  in  league  with  offenders,  it  is 
his  duty  to  inform  himself.  And,  if  he  knows 
that  the  city  officials  are  deliberately  ignor- 
ing or  ];>ermlttlng  a  certain  dass  of  offenses, 
his  duty  to  prevent  and  suppress  such  offenses 
Is  the '  same  It  would  be  if  there  was  no 
municipality  and  no  police  force. 

[4]  Tbe  unlawful  sale  of  liquor  is  undoubt- 
edly a  misdemeanor  and  public  offense  in 
Tennessee.  Is  it  not  also  a  breach  of  tbe 
peace?  "Tbe  term  'breach  of  tbe  peace'  is 
generic  and  includes  all  violations  of  pub- 
lic peace  or  order,  or  acts  tending  to  tbe  dis- 
turbance thereof."  6  Cyc.  p.  1024,  citing 
many  authorities.    And  this  court  bas  said: 

"A  breach  of  the  peace  is  'a  violation  of  pub- 
lic order,  the  oCfense  of  disturbing  the  public 
peace.  An  act  of  public  indecorum  is  also  a 
breach  of  the  peace.'"  Galvin  v.  State,  6  Cold. 
294. 

The  sale  of  intoxicating  liquors  has  always 
been  recognized  as  tending  to  provoke  dis- 
turbances of  good  order  and  breaches  of  the 
peace.  When  such  sales  were  lawful  It  was 
found  necessary  to  Impose  upon  them  strict 
regulations  to  prevent  breacbes  of  tbe  peace. 
Speaking  of  such  a  regulation  this  court 
long  ago  said: 

"This  is  a  police  regulation,  for  the  good  or- 
der and  quiet  of  the  dty."  Smith  v.  Knozville, 
3  Head.  247. 

See,  also,  Webster  t.  State,  110  Tenn. 
507,  82  S.  W.  178. 

Tbe  original  four-mile  act  which  exempted 
from  its  operation  Incorporated  towns,  was 
sustained  as  a  reasonable  police  regulation 
for  the  preservation  of  peace  and  good  order. 
And  the  exception  of  incorporated  towns  was 
Justified  upon  the  theory  that  such  towns 
"would  provide  tbe  necessary  police  force. 
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ao  as  to  keep  down  dlstnrbaneeB  and  breaches 
of  the  peace  that  arise  ont  of  the  sale  and 
use  of  intoxicating  liquors."  State  t.  Frost, 
103  Tenn.  694,  S4  S.  W.  986. 

And  BO  when  the  four-mile  law  was  extend- 
ed to  Incorporated  towns  and  cities,  the  pur- 
pose was  BtUl  to  preserve  peace  and  good 
order.  The  Legislature  of  1877  (Laws  1877, 
e  23)  considered  the  sale  of  liquor  without 
adequate  police  protection  a  disturber  of 
peace  and  good  order,  and  prohibited  it.  But 
that  Legislature  thought  that,  with  such  pro- 
tection as  towns  and  dtles  could  afford,  It 
was  possible  for  liquor  selling  and  peace  and 
good  order  to  coexist.  However,  after  an  ex- 
perience of  32  years,  the  Legislature  of  1909 
evidently  concluded  that  the  sale  of  liquor, 
with  or  without  police  protection,  was  de- 
structive of  or,  at  least,  dangerous  to  peace 
and  good  order.  Whether  we  would  have 
reached  the  same  conclusion  Is  Immaterial. 
The  Legislature  has  so  declared  and  we  hold 
that  the  liquor  laws  of  the  state  were  passed 
as  a  means  f6r  preserving  the  peace,  and 
that  their  violation  Is  a  breach  of  the  peace. 

We  have  been  cited  to  no  case,  and  have 
found  none  which,  in  terms,  decides  that  the 
unlawful  sale  of  liquor  Is  a  breach  of  the 
pence.  But  the  conclnslon  we  have  reached 
follows  Irresistibly  from  the  definition  of  a 
breach  of  the  peace  generally  accepted  by 
the  courts  and  from  the  logic  of  our  cases 
cited  above,  and  we  are  entirely  satisfied 
with  Its  soundness.  True  the  unlawful  sale 
of  Uquors  is  not  a  breach  of  the  peace  to  pre- 
vent which  the  sheriff  may  arrest  a  person 
and  require  him  to  give  bond  to  keep  the 
peace.  That,  as  we  have  seen,  can  only  be 
done  when  one  is  armed  for  the  purpose  of 
committing  a  breach  of  the  peace.  It  be- 
longs rather  to  that  class  which  the  sheriff 
Is  commanded  to  suppress,  and  to  prevent 
which,  when  threatened  In  his  presence.  It 
Is  bis  duty  to  arrest  without  a  warrant.  It 
is  of  the  same  class  and  to  be  dealt  with  In 
the  same  way  as  the  breaches  of  the  peace 
enumerated  in  the  brief  of  counsel  for  de- 
fendant, as  follows : 

"The  term,  'breach  of  the  peace'  is  generic, 
and  includes  riotous  and  unlawful  assemblies, 
riots,  forcible  entry  and  detainer,  the  sending 
of  challenges  and  provoking  to  fight,  going 
around  in  pabhc,  without  lawful  occasion.  In 
soch  manner  as  to  alarm  the  public,  the  wan- 
ton discharge  of  firearms  in  the  public  streets, 
engaging  in  an  affray  or  assault,  using  profane, 
iadecent,  and  abusive  language  by  one  toward 
another,  on  a  street  and  in  the  presence  of  oth- 
ers, or  bein^  intoxicated  and  yelling  on  the  pub- 
lic streets  m  such  a  mnuner  as  to  disturb  the 
rid  order  and  tranquillity  of  the  neighborhood." 
Holing  Case  Law,  p.  liSS. 

[f]  The  niilawfnl  sale  of  liquor  being  a 
ttreach  of  tbe  peace.  It  is  not  always  neces- 
Bar7  for  an  officer  to  actually  see  a  sale  be- 
fore he  1b  authorized  to  make  an  arrest  with- 
out a  warrant  If,  in  his  presence,  such  a 
sale  la  threatened,  he  Is  authorised  to  at^ 
rest  as  for  any  other  threatened  breach  of 
tbe  peace.    The  threat  need  not  be  In  words. 


If  one  man  puts  himself  In  a  position  to  as- 
sault and,  by  his  acts,  manifests  a  purpose  to 
assault  another,  a  breach  of  the  peace  is  un^ 
doubtedly  threatened.  How  does  this  prin- 
ciple apply  to  a  threatened  unlawful  sale 
of  Intoxicating  liquors?  The  condemnation 
of  our  statutes  is  confined  to  the  selling  of 
such  liquors.  It  is  not  unlawful  for  a  man 
to  have  liquors,  in  any  quantity.  In  his  home 
or  in  his  place  of  business.  The  mere  pres- 
ence of  liquors,  therefore,  without  more,  is 
not  a  public  offense,  and  will  not,  under  all 
circumstances,  Indicate  a  purpose  or  threat 
to  sell  them  unlawfully.  Thus  a  stock  of 
liquors  In  a  house  from  which  an  Interstate 
shipping  business  is  being  done  may  have  no 
unlawful  significance.  But  when  Uquors  are 
found  in  a  place  of  business  fitted  up  as  only 
saloons  are  usually  equipped,  with  a  bar, 
bartenders,  bottles,  glasses,  and  all  the  para- 
phernalia commonly  used  in  places  where 
drinks  are  served,  there  can  be  no  doubt  of 
tbe  purpose.  Men  do  not  maintain  places 
of  that  kind  except  for  one  purpose.  Such 
a  place,  standing  fully  equipped  and  ready  to 
serve  tbe  public.  Is  a  constant  threat  to  sell 
liquor  unlawfully  and  thus  breach  the  peace. 
It  cannot  be  that  an  officer,  charged  with 
the  duty  of  preventing  breaches  of  the  peace, 
with  this  threat  before  his  eyes,  and  with 
the  certainty  that  the  threat  will  be  carried 
into  execution  the  moment  he  is  out  of  sight, 
Is  powerless  to  act  because  there  has  not 
already  been  a  breach  of  the  peace.  We  em- 
phasize his  duty  to  prevent  offenses.  And 
certainly  no  rights  of  an  Individual  are  vio- 
lated when  he  la  simply  deprived  of  the 
privilege  of  doing  that  which  Is  unlawfuL 
The  interposition  of  the  law  to  prevent  a 
crime  Is  more  humane  and  less  harsh  than 
Its  punishment  for  one  committed. 

Our  act  authorizing  an  arrest  for  a  threat- 
ened breach  of  the  peace  was  taken  from 
the  Alabama  Code  of  1852.  And  we  quote, 
with  approval,  what  the  Supreme  CJourt  of 
that  state  has  said  In  sustalnUig  the  right  of 
an  officer  to  prevent  a  threatened  breach  of 
the  peace  as  follows: 

"Two  great  and  vital  principles  of  fiovem- 
ment  are  to  be  kept  steadily  in  view,  in  pro- 
nouncing on  conduct,  such  as  is  brought  to  view 
in  this  record ;  the  libert^^  of  a  citizen,  and  the 
peace  and  repose  of  society.  Civil  liberty  is 
natural  liberty,  shorn  of  the  excesses  which  In- 
vade and  trench  on  the  equal  liberty  of  others. 
No  one  can  claim  the  ri^ht  to  violate  the  law, 
and  precautionary  force  is  justified,  to  prevent 
a  greater  impending  evil.  Sach  force,  how- 
ever, is  in  ite  nature  remedial,  and  can  be 
carried  no  farther  than  is  reasonably  necessary 
to  prevent  the  threatened  wrong.  Prevention 
is  less  hurtful  than  redress,  and  when  prudently 
exercised,  is  not  only  justified^  but  is  commend- 
ed of  the  law.  No  man  can  rightfully  complain 
of  any  encroachment  upon  personal  liberty, 
which  he  himself  by  his  lawlessness  or  violence 
has  rendered  necessary  for  the  safety  and  pro- 
tection of  others.  It  is  liberty  as  defined  by 
law,  not  unbridled  license,  our  free  Constitution 
guarantees  to  every  man — the  humblest,  equal- 
Iv  with  tbe  most  exalted."  Hayes  t.  Mitchell, 
69  Ala.  454. 
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We  hold;  therefore,  that  a  person  foond  In 
control  of  such  a  place  as  we  have  described 
U  subject  to  arrest,  without  warrant,  as  for 
a  breach  of  the  peace  threatened  In  the  pres- 
ence of  an  officer.  It  may  be  true  that  he 
has  not  committed  any  offense  for  which  he 
may  be  indicted  and  prosecuted.  But  nei- 
ther has  the  man  who  haa  threatened  an  as- 
sault and  battery,  or  to  send  a  challenge, 
but  has  been  arrested  before  he  could  put  his 
threat  Into  execution.  In  such  cases  the  ar- 
rest is  made  not  for  the  purpose  of  inflicting 
punishment,  but  to  prevent  the  necessity  for 
punishment.  It  is  not  to  be  followed  by 
imprisonment,  unless  it  shall  be  necessary 
to  so  restrain  the  offender  to  prevent  the 
threatened  offense.  The  limit  of  the  force 
that  may  lawfully  be  used  to  prevent  a 
breach  of  the  peace,  as  held  by  the  Alabama 
court,  is  that  it  shall  "be  carried  no  further 
than  is  reasonably  necessary  to  prevent  the 
threatened   wrong." 

In  the  Alabama  case  referred  to  It  was 
held  that  the  circumstances  might  be  such 
as  to  Justify  the  arresting  officer  in  even  pat- 
ting the  offender  in  Jail,  the  court  saying: 

"The  right  to  imprison  was  a  question  for  the 
jury,  under  appropriate  instructions.  There 
should  cevtsiuly  be  no  imprisonment,  unless  the 
circumstauccs  rendered  such  imprisonment  nec- 
essary. If,  by  reason  of  the  unreasonableness 
of  the  hour,  or  the  inaccessibility  of  the  mayor 
or  other  magistrate  having  jurisdiction,  the  of- 
fender could  not  be  then  brought  to  trial;  or, 
if  by  reason  of  riotous  or  lawless  conduct,  the 
peace-preserving  powers  of  the  marshal  were, 
or  seemed  to  be  in  request,  to  maintain  the  gen- 
eral peace,  or,  to  protect  others  or  their  proper- 
ty from  lawlessness,  then  it  would  not.  be  tlie 
duty  of  the  marshal  to  exhaust  his  entire  ener- 
gies, in  personally  detaining  the  prisoner,  to  the 
neglect  of  all  other  equally  pressing  duties. 
In  such  case,  ho  would  be  authorized  to  im- 

grison  the  oflcnder,  until  he  could  b6  properly 
rought  to  trial."  Hayea  v.  Mitchell,  69  Ala. 
452;  Johnson  v.  Mayor,  46  Oa.  80;  Boaz  v. 
Tate,  43  Ind.  60. 

[B]  In  other  words.  In  obedience  to  the 
commond  to  prevent  and  suppress  breaches 
of  the  peace,  the  officer  making  the  arrest 
Is  to  do  whatever,  under  the  circumstances, 
la  reasonably  necessary  to  prevent  the  threat- 
ened offense.  In  the  event  of  an  unlawful 
assembly,  he  will  command  that  the  persons 
assembled  disperse.  If  the  command  Is  obey- 
ed, his  duty  is  done.  If  it  Is  not  obeyed,  be 
will  arrest  those  who  disobey  and  detain 
them  until  the  assembly  is  dispersed.  Terkes 
V.  Smith,  157  Mich.  659,  122  N.  W.  223.  If 
one  threatens  an  assault  and  is  arrested  by 
an  officer  In  whose  presence  the  threat  Is 
made,  he  will  be  detained  until  the  danger  of 
the  assault  appears  to  have  passed,  and  then 
released.  So  if  an  officer  finds  a  saloon, 
such  as  we'  have  described,  it  is  bis  duty  to 
do  whatever  is  reasonably  necessary  to  pre- 
vent the  threatened  sales  of  liquors.  Mani- 
festly his  first  step  will  be  to  arrest  the 
person  in  charge  for  a  threatened  breach 
of  the  peace.  Having  done  this,  he  should 
detain  such  person  until  the  danger  of  the 


threatened  breadi  of  the  peace  Is  removed. 
How  this  danger  can  be  effectually  removed 
will  depend  on  the  drcnmstances.  If  this 
can  be  done  by  seizing  and  removing  the 
Uquora,  such  action  is  within  the  power  of 
the  officer.  Or,  If  necessary,  he  may  <dose 
the  place  of  bnainess  and  keep  it  closed  until 
the  purpose  of  conducting  it  as  a  saloon  is 
abandoned. 

It  may  be  said  that  this  involves  an  arbi- 
trary Invasion  of  prtqperty  rights.  But  the 
law  does  not  hold  one's  property  more  sacred 
than  hla  person.  And  it  must  be  conceded 
that  his  person  may  be  seized  when  neces- 
sary to  prevent  a  breach  of  the  peace. 

[7]  It  is  Insisted  that  this  caUs  on  fhe 
sheriff  to  render  services  for  which  the  law 
provides  no  comitensation.  It  may  be  that 
be  will  sometimes  do  things  not  covered  by 
the  fee  bllL  But,  if  so^  this  is  nothing  more 
than  is  incident  to  tlie  work  of  men  in 
every  walk  of  life.  He  must  take  his  office 
with  its  burdens  as  well  as  its  emoluments. 
Besides  when  one  is  arrested  for  threatening 
a  breach  of  the  peace  by  maintaining  a  sa- 
loon, it  will  rarely  be  the  caa*  that  sufficient 
evidence  of  past  offenses  will  not  be  found 
to  Justify  swearing  oat  a  warrant  upon 
which  the  cffender  can  be  prosecuted  and 
convicted. 

Of  course,  what  we  have  said  here  does 
not  apply  to  all  places  in  which  liquors  are 
found.  We  apply  it  now  only  to  places,  like 
saloons,  so  fitted  up  as  to  be  a  constant  in- 
vitation to  the  public  to  buy  and  drink.  So 
applied,  the  things  we  have  held  that  the 
sheriff  is  authorized  to  do  are  nothing  more 
than  the  defendant  himself  did  in  his  efforts 
to  enforce  the  law  in  the  rural  districts.  In 
fact  these  are  the  very  things  that  all  faith- 
ful officers,  who  have  really  tried  to  enforce 
the  law,  have  found  it  necessary  to  do  and 
have  done  for  years.  There  has  been  an 
impression  that  such  officers  were.  In  fact, 
exceeding  their  lawful  authority.  It  is  time 
they  were  authoritatively  advised  that.  In 
doing  these  things,  so  long  as  they  do  not 
abuse  their  power  they  have  the  full  sanction 
and  protection  of  the  law. 

[I]  We  are  not  unmindful  of  the  conten- 
tion of  counsel  that  an  officer  has  no  right  to 
arrest,  without  a  warrant,  for  a  misdemeanor 
not  committed  in  his  presence.  That  rule  is 
too  well  understood  to  require  the  citation 
of  authorities.  Nor  do  we  mean  to  depart 
from  it  But,  nnder  the  statute  quoted,  an 
arrest  may  lawfully  be  made  when  no  mis- 
demeanor has  In  fact  been  committed  It  it  is 
necessary  to  prevent  a  threatened  breach  of 
the  peace.  Whatever  Is  a  violation  of  pubUc 
order  or  tends  to  the  disturbance  of  public 
peace  or  order  Is  a  breach  of  the  peace.  In 
the  Judgment  of  the  lieglslature,  the  sale  of 
intoxicating  llqaors  Is  such  a  vicdatton  of 
good  order  and  so  tends  to  the  disturbance 
of  public  peace  and  order  that  laws  have  been 
enacted  prohibiting  such  sales.  A  violation 
of   these   laws   undoubtedly    violates   good 
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order  and  tends  to  the  dlatnrbance  of  public 
peace  and  order,  and,  by  all  the  accepted 
roles  of  ooostmctlon  and  of  logic,  is  a  breach 
of  the  jpeace. 

For  any  misdemeanor,  whether  also  a 
breach  of  the  peace  or  not,  actually  com- 
mitted, no  arrest  can  be  made  without  a  war- 
rant, unless  the  offense  Is  committed  In  the 
presence  of  the  arresting  officer.  Bat  to 
prevent  any  offense  which  is  a  breach  of  the 
peace,  threatened  In  the  presence  of  an  officer, 
an  arrest  may  be  made  without  a  warrant 
So,  to  arrest  for  a  sale  of  llqnor,  not  made 
in  his  presence,  an  officer  must  have  a  war- 
rant. But  to  prevent  such  a  sale,  when 
threatened  In  his  presence,  he  needs  no 
warrant  Hence  when  he  finds  a  man  in 
possession  of  il  salooh,  with  everything  ready 
to  serve  customons,  such  a  man  is  undoubt- 
edly threatening,  in  the  presence  of  an  officer, 
a  breach  of  the  peace  which  be  will  commit 
unless  prevented.  We  have  no  hesitancy  In 
holding  that  It  Is  the  duty  of  the  officer  to 
prevent  the  breach  of  the  peace  by  making 
an  anest  It  cannot  be  that  an  officer  of 
the  law  must  stand  powerless  in  the  presence 
of  complete  preparations  for  a  breach  of 
the  peace  which  Is  sure  to  be  committed  as 
soon  as  he  is  out  of  sight 

[9]  Moreover,  as  we  have  seen,  when  the 
sberlfl  has  notice  that  an  offense  is  being 
committed.  It  Is  his  duty  to  act  In  preven- 
tion and  suppression.  This  Involves  the 
daty  to,  at  least,  make  some  Investigation 
to  ascertain  the  facts.  That  defendant  had 
notice  that  saloons  were  running  in  Mem- 
phis, we  do  not  doiibt  from  the  record.  And 
it  Is  impossible  that,  with  saloons  running 
as  the  record  shows  they  were,  the  sheriff 
and  his  deputies  could  not,  with  slight  ef- 
fort, have  put  themselves  in  possession  of 
sufficient  knowledge  to  satisfy  a  justice  of 
the  peace  that  the  offense  of  selling  liquor 
had  been  committed.  Nor  do  we  understand 
that  it  was  necessary  for  the  officers  to 
actuaUy  see  sales  before  swearing  out 
warrants.  We  are  aware  that  State  v.  Good, 
9  Lea,  240,  holds  that  when  the  Informant 
does  not  know  the  facts,  bnt  has  only  been 
Informed  of  them,  the  Justice  of  the  peace 
Is  not  authorized  to  Issue  the  warrant  But 
If  any  officer  knows  the  facts  which  reason- 
ably lead  to  the  conclusion  that  sales  of  liq- 
uor have  been  made, "  he  is  within  the  rule 
laid  down  in  that  case  and  is  Justified  In 
swearing  out  a  warrant,  although  he  may  not 
have  actually  seen  the  sales. 

[II]  We  have  said  that  the  sheriff  is  not 
bound  to  maintain  a  detective  force.  It  Is 
also  true  that  there  is  no  statote  which. 
In  terms,  makes  It  his  duty  to  swear  out 
warrants  or  give  information  to  the  grand 
Jury.  But  when  he  is  commanded  to  pre- 
vent and  suppress  crimes,  public  offenses, 
and  breaches  of  the  peace,  it  la  Incumbent 
on  him  to  use  all  the  means  which  the  law 
has  provided  to  accomplish  that  end.  If  com- 
plaint Is  made  to  him  or  he  baa  notice  that 


an  offeoM  has  been  committed,  or  is  about 
to  be  committed,  it  Is  his  duty  to  investi- 
gate. If  an  offense  Is  committed  or  a  breach 
of  the  peace  threatened  In  his  presence,  it 
is  his  duty  to  arrest  without  a  warrant 
It,  upoD  investigation,  he  learns  facts  whl(di 
show  that  an  offense  has  been  committed,  Il- 
ls his  duty  to  swear  out  a  warrant  and  make 
the  arrest  If  he  has  reason  to  believe  that 
an  offense  has  been  committed,  but  does  not 
know  facts  sufficient  to  Justify  his  swearing 
out  a  warrant  It  Is  his  duty  to  report  the 
matter  to  the  grand  Jury  for  Investigation. 
Nothing  short  of  this  will  be  a  complete 
performance  of  his  duty  to  prevent  and 
suppress  crime  and  public  offenses. 

Lit]  Has  the  defendant  neglected  to  perform 
the  duties  of  his  office  as  thus  fixed  by  the 
law?  So  far  as  the  county  outside  of  the 
limits  of  the  city  of  Menqphls  Is  concerned, 
with  a  single  exception,  we  think  he  has  not 
And,  as  to  this  part  of  the  county,  his  con- 
ception of  the  duties  of  his  office  was  Just 
about  as  we  have  stated  them  to  be.  Some 
criticism  \b  made  of  his  conduct  with  respect 
to  the  sale  of  liquor  at  certain  roadhouses. 
But  It  appears  that  be  made  numerous  ar-. 
rests,  a  number  of  raids,  destroyed  consider- 
able quantities  of  liquors,  and  secured  many 
indlctmente.  On  the  whole  we  think  he  act- 
ed in  good  faith  and  v^th  reasonable  vigor 
in  the  effort  ito  enforce  the  liquor  laws  out- 
side of  the  dty  of  Memphis  with  a  single 
exception  to  be  now  referred  to. 

The  Tri-State  Fair  was  held  in  September, 
1914,  Just  outside  the  limits  of  Memphis.  At 
some  time  between  defendant's  election,  in 
August,  1914,  and  his  induction  Into  office 
on  Septem^r  1st,  in  a  conference  at  which 
he  (Mayor  Crump)  and  the  chief  of  police 
of  Memphis  were  present,  he  was  asked  if  he 
would  permit  liquor  to  be  sold  on  the  fair 
grounds.  He  at  first  replied  that  he  would 
not,  as  that  would  be  a  prostitution  of  his 
office.  But,  after  some,  remarks  by  the 
mayor,  be  said  that  If  as  many  as  ten  of  the 
directors  of  the  fair  would  ask  it  in  writing, 
he  would  agree.  This  is  the  version  as  giv- 
en by  the  chief  of  police.  The  defendant 
does  not  deny  It  and  Mr.  Orump  was  not 
called  as  a  witness.  The  chancellor  accepted 
It  as  true,  as  do  we  also.  It  does  not  appear 
that  the  petition  suggested  was  ever  signed 
or  presented.  But  It  does  appear  that  beer 
and  whisky  were  sold  openly  on  the  grounds 
during  the  fair,  and  that  defendant  was  pres- 
ent and  could  not  have  been  Ignorant  of  the 
sales,  though  he  may  have  avoided  actually 
seeing  them.  The  agreement,  made  before 
he  became  sheriff,  could  not  be  made  a  ground 
for  his  removal,  unless  it  was  afterwards 
carried  out  We  do  not  know  whether  the 
directors  ever  signed  a  petition  as  suggested, 
nor  do  we  know  that  defendant  ever  formally 
waived  the  petition  as  a  condition  to  bis 
agreement  But  whether  by  his  express 
agreement  or  not,  intoxicating  liquors  were 
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■old  openly  on  tbe  gronnds,  and  he  was  pres- 
ent and  took  no  steps  to  prevent  It. 

In  the  dty  of  Memphis,  defendant  admits 
that  ne  did  nothing  toward  enforcing  the 
Uquor  laws  except  to  serve  such  process, 
principally  In  injunction  cases,  as  ^as  plac- 
ed in  his  hands.  He  was  perscxiaUy  and  po- 
litically on  the  most  intimate  terms  with  the 
mayor  of  Memphis.  Whether  by  formal 
agreement  or  tacit  understanding  or  on  his 
own  motl<Hi,  it  is  manifest,  from  bis  own  tes- 
timony, that  be  was  content  to  leave  the  en- 
forcement or  nonenforcement  of  the  laws 
against  selling  intoxicating  liquors  entirely 
to  the  city  authorities.  At  the  same  time 
he  admits  that  he  knew  that,  from  September 
1, 1914,  to  January  29, 1916,  the  dty  authori- 
ties were  making  no  effort  to  enforce  these 
laws,  and  that,  from  May  to  October,  1915, 
they  were  merely  arresting  liquor  dealers; 
collecting  $50  from  each,  and  binding  none 
of  them  over  to  the  grand  Jury.  His  failure 
to  act,  under  these  circumstances,  was  a 
clear  neglect  to  perform  the  duties  of  his 
ofDce. 

[12]  The  excuse  is  offered  that,  when  he 
was  inducted  into  office,  the  state  was  pro- 
ceeding against  Uquor  dealers  by  injunction 
suits  and  that  this  was  the  most  effective 
weapon  against  them.  But  this  is  only  an 
additional  means  of  enforcing  the  law  and 
relieves  no  officer  of  any  of  'the  ordinary 
duties  of  his  office. 

It  is  also  urged,  in  excuse,  that  the  offi- 
cials of  the  criminal  court  were  so  derelict 
in  the  discharge  of  their  duties  that  nothing 
would  have  been  accou^)lished  by  having 
ofTenders  bound  over  to  the  grand  Jury.  But, 
however,  this  may  have  been,  the  derelictions 
of  other  officials  cannot  excuse  him  for  fail- 
ure to  do  what  the  law  plainly  required 
him  to  do  for  the  prevention  of  public  of- 
fenses. Besides  it  is  conceded  that,  during 
a  portion  of  his  term,  the  chancery  courts 
were  very  active  and  the  counsel  employed 
by  the  Governor  very  energetic  in  proceeding 
against  dealers  by  injunction.  In  these  pro- 
ceedings, defendant  gave  no  aid  except  to 
serve  process.  If  be  really  desired  to  enforce 
the  law  and  felt  that  his  efforts  were  being 
obstructed  in  the  criminal  court,  a  report  to 
the  official  in  charge  of  these  proceedings 
would  have  brought  most  effective  aid.  It 
is  said,  however,  that  the  Nuisance  Act  does 
not  impose  any  duty  on  him.  It  is  true  that 
act  does  not  mention  the  sheriff,  and  he  is 
not  authorized  to  institute  any  proceeding 
under  It  But  neither  is  there  any  act  which, 
in  terms,  says  that  he  shall,  under  any  cir- 
cumstances, swear  out  a  warrant  or  give 
information  to  the  grand  Jury  and,  counsel 
say,  no  statute  says  that  he  shall  ever  make 
an  arrest  without  a  warrant;  the  only  pro- 
vision being  that  he  may  do  so  in  certain 
cases:  But  he  is  commanded  to  preserve 
the  peace  and  prevent  and  suppress  public 
offenses.    And  we  bold  that  this  makes  It 


his  duty  to  use  all  the  machinery  whldi  the 
law  provides  to  accomplish  Qiat  result.  It 
is  his  duty  to  co-(H)erate  with  all  other  at- 
fldals  who  are  charged  with  duties  looking 
to  the  same  end.  If,  therefore,  he  found 
that  the  enforcement  of  the  law  was  being 
obstructed  in  the  criminal  court,  while  this 
would  not  relieve  him  of  the  duty  to  have 
offenders  bound  over,  it  would  impose  the 
additional  duty  of  enlisting  the  aid  of  those 
in  charge  of  injunction  suits. 

In  reaching  these  conclusions,  we  have  not, 
we  think,  put  any  harsh  or  strained  construc- 
tion on  the  law.  We  have  only  held  that  the 
sheriff  must  be  a  real  conservator  of  the 
peace  and,  to  that  end,  must,  in  good  faith, 
use  all  the  power  which  the  law  gives  him  to 
prevent  and  suppress  public  offenses. 

It  is  not  to  be  expected  that  any  sheriff 
can  so  conduct  his  office  that  no  liquor  will 
be  sold  in  his  county  any  more  than  that 
there  will  be  no  such  crimes  as  larceny,  dis- 
turbing public  worship,  or  assault  and  bat- 
tery. And  no  sheriff  who,  with  reasonable 
Intelligence,  makes  an  honest  effort  to  pre- 
vent and  suppress  public  offenses  of  all  kinds 
has  anything  to  fear  from  the  courts. 

The  inquiry  of  counsel  as  to  what  defend- 
ant could  have  lawfully  done  is  a  pertinent 
one.  We  have  no  right  to  condemn  him,  un- 
less we  can  show  what  the  law  made  it  his 
duty  to  dOk  But  what  we  have  said  furnish- 
es, we  think,  a  definite  answer  to  that  ques- 
tion. We  bare  no  doubt,  from  the  record 
that,  during  at  least  a  portion  of  bis  term,  he 
had  notice  that  a  number  of  saloons  were  be- 
ing run  openly  and  that  the  city  authorities 
were  doing  nothing  to  suppress  them.  It  is 
equally  clear  that  no  efforts  were  being  made 
to  conceal  their  operations  from  his  force. 
What  could  he  and  his  deputies  have  done? 
(1)  They  had  only  to  step  into  these  places, 
observe  a  sale,  and  make  an  arrest  for  an  of- 
fense committed  in  their  presence,  or  if  they 
found  the  place  ready  for  business,  but  saw 
no  sales  made,  they  could  have  made  an  ar- 
rest for  a  breach  of  the  peace  threatened  in 
their  presence,  and  could  then  Iiave  seized  the 
Uquor  or  closed  the  place,  as  under  the  cir- 
cumstances, would  have  been  reasonably  nec- 
essary to  prevent  sales  being  made.  C2)  With 
notice  of  these  open  saloons  a  sUght  investi- 
gation would  have  put  bis  deputies  in  posi- 
tion to  swear  out  warrants.  0)  If  bis  efforts 
had  been  obstructed  in  the  criminal  court,  be 
could  have  reported  to  the  official  in  charge 
of  injunction  suits  and  secured  effective  aid. 

We  have  not  overlooked  the  authorities 
cited  by  counsel  but  have  considered  them. 
Most  of  them  are  not  in  conflict  with  what 
we  have  beld. 

Commonwealth  ▼.  Wright,  158  Mass.  149, 
33  N.  B.  82,  19  Lw  B.  A.  206,  86  Am.  St.  Rep. 
475,  simply  holds  that  for  statutory  misde- 
meanors, not  amounting  to  a  breach  of  the 
peace,  an  officer  has  no  authority  to  arrest 
without  a  warrant,  though  the  offense  be 
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committed  In  his  presence,  "nnlesa  It  la  given 
by  statute."  But  oar  statute  extends  the  au- 
thority to  all  "public  offenses." 

Plnkerton  v.  Verberg,  78  Mich.  673,  44  N. 
W.  S7»,  7  U  R.  A.  607,  18  Am.  St  Sep.  473, 
holds  that  a  police  officer  cannot,  without  a 
warrant,  lawfully  arrest  a  woman  opon  mere 
suspicion  that  she  Is  on  the  street  for  the  pur- 
pose of  plying  her  vocation  as  a  prostitute. 

Jamison  v.  Gaemett,  10  Bush  (Ky.)  221, 
merely  denies  the  power  of  an  officer  to  ar- 
rest, without  warrant,  for  an  assault  not 
committed  In  his  presence. 

Hoblson  V.  Miner,  68  Mich.  649,  87  N.  W. 
21,  and  8  Rnllng  Case  Law,  p.  258,  dtlng  a 
Florida  case  holding  that  carrying  concealed 
weapons  Is  not  a  breach  of  the  peace,  as  well 
as  some  other  cases,  not  dted,  but  which  we 
have  examined,  are,  in  principle,  more  or  less 
in  conflict  with  our  holding  that  the  unlaw- 
ful selling  of  liquor  is  a  breach  of  the  peace. 
But,  we  think,  they  are  not  supported  by  the 
weight  of  authority  or  reason. 

It  is  not  necessary  to  discuss  other  charges 
of  the  bill  farther  than  to  say,  in  fairness  to 
defendant,  that  we  do  not  find  that  the  charg- 
es of  official  <9prea8ion  and  demanding  and 
receiving  Illegal  fees  are  sustained  by  the  rec- 
ord. 

For  the  reasons  stated,  the  decree  of  the 
dumcellor  most  be  reversed,  and  a  decree  en- 


tered here,  removing  defendant  from  the  of- 
fice of  sherifr  of  Shelby  county. 

In  the  record  of  this  case,  no  effort  has 
been  made  to  comply  with  the  rule  requiring 
bills  of  exceptlans  to  state  the  evidence  in 
narrative  and  condensed  form.  Nor  has  any 
abstract  of  the  evidence  been  filed.  The  blU 
of  exceptions  consists  of  a  literal  transcript 
of  what  occurred  (m  the  trial.  Including  nu- 
merous lengthy  argom^its  by  counsel,  mak- 
ing six  large  volumes.  It  Is  Insisted  by  de- 
fendant's counsel  that  the  court  ought  not  to 
examine  the  testimony,  but  should  decide  the 
case  on  the  fticts  set  out  in  the  opinion  of  the 
chaoc^or.  In  view  of  the  summary  chara<>- 
ter  of  this  proceeding  and  the  expressed  pur- 
pose of  the  Legislature  that  it  should  speedi- 
ly be  disposed  of  on  its  merits,  and  the  short 
time  between  the  trials  below  aud  here,  we 
have  not  done  this,  but  have  examined  the 
entire  record.  Our  conclusions,  in  the  main, 
are  based,  however,  on  the  facts  found  by  the 
chancellor  to  be  true. 

But  we  do  not  think  the  additional  cost  re- 
sulting from  failure  to  comply  with  the  rule 
should  be  borne  by  the  defendant  Three- 
fourths  of  the  cost  of  the  transcript  will  be 
taxed  against  Shelby  county.  The  remainder 
of  the  costs  of  this  court  as  w^l  as  the  costs 
of  tbe  Gour^  below  will  be  paid  by  the  defend- 
ant 
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VAN  TUYIi  et  «L  r.  CARPENTER  et  aL 
(Supreme  Court  of  Tennessee.     Aug.  8,  1916.) 

1.  Banks  and  Banking  «=s»47(2),  49(^  — 
Rights  ot  Stockholdebs  —  Refbebeiita- 
noN. 

Under  the  New  Tork  statute,  antborizing 
the  superintendent  of  banks  to  ascertain  finan- 
cial condition  and  make  assessments  on  stock- 
holders by  arbitrary  determination,  and  allow- 
ing the  corporation  ten  days  to  apply  for  injunc- 
tion, the  doctrine  of  representation  of  stock- 
holders by  the  corporation  does  not  apply,  nor 
does  the  failure  of  the  corporation  to  apply  for 
injunction  estop  the  stockholders  and  make  the 
assessment  binding;  and  the  assessment,  being 
arbitrary,  will  not  be  enforced  in  Tennessee. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  66,  72;  Dec.  Dig.  «=> 
47(2),  49(2).] 

2.  COBFOBATIONS  «=>217  —  RiOHT  OV  STOCK- 
HOLDEBS —  REPBESENTATION  —  POWEBS  — 

Statutes — Constiiuction. 
The  power  of  representation  by  a  corpora- 
tion of  its  stockholders  which  may,  by  mere  fail- 
ure to  exercise  it,  estop  the  stockholders  to  deny 
liability  for  an  arbitrary  assessment  of  the  full 
value  of  their  stock,  ought  to  be  conferred  in  un- 
mistakable terms  of  the  statute  itself,  and  will 
not  be  conferred  by  construction. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  835-844;    Dec.  Dig.  «ft=>217.] 

3.  Evidence  «=>101— Ruijbb  or  Bvidewob— 
Ofebation — COUITT. 

No  state  can  impose  upon  any  other  a  rule 
of  evidence  for  use  in  the  courts  of  the  latter. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  124 ;   Dec.  Dig.  <S=9l01.1 

4.  CoBPOBATiONS  4=3217— Stockholdeb's  Li- 
ABiutTT— Statutes— Rbtboactive  Effect. 

A  statutory  amendment  of  another  state, 
adopted  after  making  of  contract  of  subscription 
to  corporation  stock,  and  even  after  bill  to  en- 
force assessment  on  such  stock,  cannot  apply  to 
the  case  so  brought  or  the  contract  involved 
therein,  even  under  the  rule  of  comity. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S§  835-844 ;    Dec.  Dig.  «=3217.] 

5.  CouBTS  «=»90(1)— Decisions  Contbollino 
—Validity  of  Statute  —  Analogy  with 
Otheb  Acts. 

The  holding  that  New  York  laws  as  to  arbi- 
trary assessment  by  the  banking  superintendent 
on  stockholders  will  not  be  enforced  in  Tennes- 
see does  not  require  a  similar  holding  as  to  Acts 
1913,  c.  20,  which  requires  the  banking  superin- 
tendent ID  bring  corporate  affairs  before  the 
court  of  chancery. 

[Ed.  Note.— For  other  cases,  see  C!ourts,  (3ent 
Dig.  IS  313-315;  Dec.  Dig.  €=390(1).] 

6.  CJoubts  <8=>90(1)— Decisions  Contbolling 
— Mattebs  Not  Contested. 

While  a  decision  that  assessments  by  the 
comptroller  of  the  currency  are  conclusive  nec- 
essarily imi)lies  that  they  are  valid,  yet  when 
that  power  is  merely  assumed  without  examina- 
tion, the  point  cannot  be  successfully  used  by 
analogy  in  determining  the  validity  of  a  statute 
authorizing  assessments  by  the  banking  commis- 
sioner, where  the  question  is  directly  raised. 

[Ed.  Note.— For  other  cases,  see  Courts,  Ont 
Dig.  ${  313-315;   Dec.  Dig.  «=90(1).] 

7.  Banks  and  Banking  <S=49(2)  —  Stock- 
holdebs' Liability  —  Validity  of  Stat- 
utes—Detebminatton — Statutes  of  Otheb 
States. 

In  suit  in  Tennessee  to  collect  arbitrary  as- 
sessments on  stock  by  the  New  York  banking 


commissioner,  the  question  Is  not  whether  the 
statute  authorizing  such  assessments  is  valid, 
but  whether  public  policy  of  Tennessee  permits 
such  power  to  vest  m  a  ministerial  officer. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  72;   Dec.  Dig.  «=»49(2).] 

8.  Banks  and  Banking  €=»49(6)— Insolven- 
cy Rbceivebs — AorioHS. 

The  right  of  the  New  Tork  banking  commis- 
sioner to  recover  assessments  under  New  York 
law  in  Tennessee  depends  on  the  statute,  and 
nnless  the  right  to  sue  in  foreign  state  is  given 
by  statute,  he  cannot  sue  in  such  state. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  i  76 ;    Dec  Dig.  <S=»49(6).J 

9.  Receivebs   €=»210—JuBisDicTioR— Action 
by  Rxceiveb— Fobeion  States. 

The  rule  is  general  that  a  mere  chancery  re- 
ceiver cannot  sue  in  a  foreign  state,  and  can 
assert  claims  only  through  exercise  of  comity  by 
the  state  in  which  he  seeks  to  exercise  his  func- 
tions, and  the  rule  necessarily  attributes  the  du- 
ties of  a  receiver  to  an  officer  of  a  foreign  state 
claiming  anthori^  under  its  legislative  act, 
since  foreign  laws  can  have  no  extraterritorial 
efficacy,  save  in  those  instances  which  are  gov- 
erned by  the  "full  faith  and  credit"  clause  of  the 
federal  Constitution. 

[EJd.  Note.— For  otiier  eases,  see  ReceiTers, 
Cent  Dig.  §S  417-420;   Dec.  Dig.  <8=»210.] 

10.  Receivebs   «=9l67— Insolvency   Rbceiv- 
ebs— JUBISDICTION  OF  ACTIONS. 

If  the  receiver  has  the  legal  title  to  the  claim 
sued  on,  he  has  generally  a  right  to  sue  in  Uie 
foreign  state. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  i  320;    Dec.  Dig.  <8=»167.] 

11.  Banks  and  Banking   9=949(6)  —  Insol- 
vency Receivebs— Actions. 

Until  judicial  determination  of  amounts 
needed  for  liquidation  of  the  corporation,  the 
superintendent  of  banks,  or  statutory  receiver, 
though  having  title  to  the  assets  and  empower- 
ed to  sue  in  a  foreign  state,  cannot  bring  such 
suit 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  76;   Dec.  Dig.  «=»49(6).] 

12.  COBPOBATIONS  <S=3215— RIGHTS  OF  STOCK- 
HOLDEBS— CONTBACTS. 

The  liability  of  a  stockholder  for  assess- 
ments arises  out  of  the  statute  which  imposes 
it,  but  the  statute  becomes-  binding  on  the  stock- 
holder through  his  subscription,  whereby  lie 
E laces  himself  in  such  a  relation  to  it  as  that 
e  is  bound  by  its  terms,  and  may  be  said  to 
agree  by  implication  that  he  will  pajr  when  the 
conditions  of  his  liability  for  a  specific  amount 
are  lawfully  made  to  appear. 

[Ed.  Note. — For  other  cases,  see  (Corporations, 
(3ent  Dig.  §§  826-828,  845 ;   Dec.  Dig.  <8s=>215J 

Fancher,  Special  Judge,  dissenting. 

Appeal  from  Chancery  Court,  Davidson 
County  ;  JoUn  Allison,  Chancellor. 

Bill  by  George  C.  Van  Tuyl,  Jr.,  and  oth- 
ers against  John  H.  Carpenter  and  others. 
From  an  order  sustaining  a  demurrer  and 
judgment  dismissing  the  bill,  complainants 
appeal.    AtBrmed. 

Keeble  &  Seay  and  A.  W.  Stockell,  Jr.,  all 
of  Nashville,  for  appellants.  Vertrees  & 
Vertrees,  Pitts  &  McConnlco,  B.  A.  Price,  C. 
C.  Trabue,  Tbos.  J.  Tyne,  and  Stokes  & 
Stokes,  all  of  Nashville,  for  appellees. 

NEIL,  C.  J.  The  bill  in  the  present  case 
was  filed  In  the  chancery  court  of  Davidson 
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county,  against  Carpenter  and  others,  stock- 
holders of  the  Cftmegie  Trust  Company,  a 
New  YoA  banking  concern,  to  recover  on  a 
stock  assessment  made  by  the  complainant 
Van  Tuyl,  as  superintendent  of  banks  of  the 
state  of  New  York.  There  was  a  demurrer, 
which  was  sustained  by  the  chancellor,  and 
the  0(m4>lalnant8  appealed  to  this  court,  and 
have  assigned  errors. 

The  bUl  alleges,  in  aobstanoe,  that  at  the 
time  defendants  became  stockholders  there 
was  a  statute  In  New  York  which  made 
stockholders  liable  for  the  debts  of  the  cor- 
poration to  the  full  face  value,  or  amount,  of 
their  stock;  that  Is,  a  double  liability,  the 
duty  of  paying  In  the  first  Instance  not  only 
the  full  stock  subscrlirtlon,  tiut  in  addition 
thereto  an  equal  amount,  U  needed  to  pay 
the  debts  of  the  concern;  that  under  the 
statute  It  was  the  duty  of  the  complainant, 
as  Boperlntendent  of  banks  to  seize  any  bank 
In  the  state  which  he  might  believe  to  be  In 
an  unsafe  condition,  from  misconduct  of  Its 
officers,  impairment  of  capital,  or  on  numer- 
ous other  grounds  stated,  and  to  administer 
Its  assets,  pay  Its  debts,  and  return  the  resi- 
due. If  any,  to  such  bank  or  Its  stockholders ; 
that  It  was  a  part  of  his  duty  to  assess  the 
amount  to  be  paid  by  stockholders,  on  the  re- 
served liability  mentioned,  In  the  way  of 
such  percentage  thereof,  as  he  should  deem 
necessary,  or  even  to  the  whole  sum;  that 
the  Carnegie  Trust  Company,  by  reason  of 
Its  conduct,  became  amenable  to  the  opera- 
tion of  the  statute,  and  under  the  authority 
of  the  statute,  be  took  charge  of  it,  and  pro- 
ceeded to  administer  its  affairs;  that  on  an 
examination  of  Its  assets  and  liabilities  he 
found  that  the  latter  far  exceeded  the  for- 
mer, so  that  the  corporation  was  insolvent; 
that  he  thereupon  proceeded  to  assess  the 
8tockh<dders  to  the  full  amount  of  the  re- 
served liability;  that  after  making  this  as- 
sessment, he  notified  the  stockholders  by 
mall,  according  to  the  statute,  of  the  amount 
so  assessed  by  him  against  ea(di  one,  and  de- 
manded payment  of  them,  but  that  the  Ten- 
nessee stockholders  now  sued  had  failed  to 
pay.  Hence  this  action  was  brought  against 
them. 

It  does  not  appear  that  the  agency  of  any 
court  in  the  state  of  New  York  was  Invoked 
to  ascertain  the  fact  of  Insolvency,  and  the 
Decesslty  of  assessing  the  stockholders,  or 
that  the  statute  contemplated  or  authorized 
such  resort  to  court  proceedings,  all  author- 
ity in  the  premises  being  conferred  upon  the 
Kuperlntendent,  the  only  access  to  any  court 
being  a  right  accorded  to  the  corporation  as- 
sailed, within  ten  days  after  its  seizure  to 
apply  for  an  injunction;  this  application  to 
be  heard  by  the  court  referred  to,  on  plead- 
ings and  evidence  offered,  and  an  injunction 
to  be  granted  restraining  the  superintendent 
from  further  Interference,  If  the  evidence  of- 
fered should  sustain  the  application,  other- 
wise the  application  to  be  dismissed. 

The  act  authorized  the  superintendent  to 


sue  the  debtors  of  the  bank,  also  provided 
for  certain  court  action  in  the  sale  of  non- 
collectible  assets,  and  in  the  declaration  of 
dlvidenda 

This  was  the  substance  of  the  statute  so 
far  as  necessary  to  be  stated,  at  the  time  the 
original  bill  was  filed  in  January,  1914.  Lat- 
er, an  amended  and  supplemental  bill  was 
filed,  bringing  forward  a  New  York  statute 
passed  after  the  filing  of  the  original  bill, 
giving  the  superintendent  power  to  sue  stock- 
holders either  Jointly  or  severally.  So  much 
of  this  new  act  as  we  deem  necessary  to  fur- 
ther specially  refer  to  is  set  out  infra  In  the 
body  of  this  opinion  in  its  logical  relation  to 
the  questions  discussed. 

It  apt>ears  from  the  bill  that  the  shares 
subscribed  were  16,000,  and  of  those  the  de- 
fendants, aggregated,  represent  something 
over  2,000. 

[1,2]  There  were  10  grounds  of  demurrer 
filed,  but  we  deem  it  necessary  to  refer  to 
only  one  of  them.  This  raises  the  p<dnt 
that  the  statute  Is  artrftrory  and  oppressive, 
and  should  not  be  recogiUzed  here  under 
principles  of  comity. 

The  New  York  statute  under  whldi  the 
suit  is  brought  authorises  the  superintendent 
of  banks  to  examine  the  bank,  determine  its 
assets,  ascertain  its  indebtedness,  and  make 
the  assessment  on  stockholders,  without  the 
old  of  any  court  In  such  a  proceeding,  and 
under  such  a  power,  the  rights  of  stockhold- 
ers are  foreclosed  without  a  hearing  and 
without  their  presence,  either  in  person  or 
by  representation.  The  authorities  hold  that 
the  corporation  itself  represents  its  stock- 
holders in  a  proceeding  brought  in  equity  for 
its  liquidation,  in  so  f&r  as  concerns  the  as- 
certainment of  the  amount  of  assets,  and 
debts,  and  the  necessity  of  a  call,  leaving 
open  to  such  alleged  stockholder  the  ques- 
tion whether  he  was  in  fact  a  stockholder, 
and  the  amount  of  his  stock,  and  cross- 
claims  or  credits  against  the  corporation. 
Coe  V.  Armour  Fertilizer  Works,  237  U.  S. 
413,  423,  86  Sup.  Ct  625,  and  cases  dted  (68 
L.  Ed.  1031),  and  see  on  the  general  prin- 
ciple: Hartford  L>.  Ins.  Co.  v.  lbs,  237  U. 
S.  662,  36  Sup.  Ct  682,  69  li.  Ed.  1166,  U  B. 
A.  1916A,  765:  Supreme  Council  R.  A.  v. 
Green,  237  V.  S.  631,  36  Sup.  Ct  724,  68  L. 
Ed.  1089,  U  B.  A.  1916A,  771.  But  no  such 
representation  is  supported  by  the  authori- 
ties where  the  call  is  made  by  a  mere  non- 
Judicial  officer  belonging  to  the  executive  de- 
partment of  a  state  government  Nor  do 
we  think  any  such  decision  can  be  properly 
made,  since  the  power  exercised  is  purely 
arbitrary.  Furthermore,  we  do  not  think 
that  the  arbitrary  character  of  the  proceeding 
is  countervailed  by  the  leave  which  the  stat- 
ute gives  to  the  corporation  to  go  into  a 
court  within  ten  days  after  its  seizure  by 
the  superintendent  and  apply  for  an  injunc- 
tion. No  such  privilege  is  accorded  to  the 
stockholders  as  such,  or  to  any  stockholder, 
so  that  it  results,  if  the  board  of  directors 
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does  not  choose  to  applj  to  the  court,  or  In 
default  thereof  the  majority  of  the  stodi- 
holders,  through  or  pursuant  to  a  stockhold- 
ers' meeting,  within  the  ten  days  referred  to, 
there  la  no  possibility  of  relief  for  any  8to<^- 
holder  against  arbitrary  action  on  the'  part 
of  the  superintendent  of  banks.  Let  It  be 
conceded  that  If  the  directors  should  make 
such  application,  or  if  the  corporation  should 
be  brought  Into  action  through  a  meeting  of 
the  stockholders,  the  whole  body  and  each 
of  the  stockholders  would  be  represented  by 
the  corporation.  It  remains  that  In  the  pres- 
ent case  It  does  not  appear  that  any  such 
proceedings  were  Instituted  by  the  corpora- 
tion, and  therefore  It  does  not  appear  that 
there  was  any  representation.  So  that,  to 
sustain  the  power  exercised  by  the  superin- 
tendent of  banks,  and  to  give  effect  to  it 
against  stockholders  In  Tennessee,  we  must 
be  willing  to  adjudge,  either  that  the  power 
to  represent  Is  tantamount  to  actual  repre- 
sentation, or  that  the  possession  of  such 
power  and  the  failure  to  exercise  It  would 
l>e  binding  by  way  of  estoppel  on  the  stock- 
holders. The  first  supposition  Is,  of  course, 
absurd.  The  second  Is  also  unsound,  because 
it  Is  based  on  the  presumption,  of  an  actlre 
duty  resting  on  the  corporation  to  apply  for 
an  injunction  in  every  such  case,  or  to  con- 
sider the  question  and  decide  whether  such 
application  should  be  made.  It  is  clear 
that  the  statute  imposes  no  such  active  duty, 
but  at  most  gives  the  corporation  the  privi- 
lege of  making  the  application.  In  deciding 
whether  it  will  avail  Itself  of  the  privilege, 
the  corporation  does  not  represent  the  Indi- 
vidual stockholders  as  to  the  reserved  lia- 
bility due '  creditors  from  them,  under  the 
statute.  The  statute  does  not  in  terms  give 
it  such  power,  and  we  cannot,  by  construc- 
tion, hold  that  it  was  conferred.  Beyond 
doubt  a  power  of  representation  so  far- 
reaching  ought  to  be  conferred  In  immlstak- 
able  terms  In  the  statute  Itself,  so  that  sub- 
scribers to  stock  would  know,  when  entering 
into  the  contract,  the  terms  to  which  they 
were  consenting.  So  It  remains,  as  we 
think,  that  no  means  of  relief  are  afforded 
stockholders  against  arbitrary  action  on  the 
part  of  the  superintendent,  unless  it  be  found 
in  the  amendment  of  the  year  1914,  which 
provides  that  in  any  action  based  aa  the  as- 
sessment made  by  Oie  superintendent — 
"the  written  statement  of  the  superintendent, 
under  his  hand  and  seal  of  office,  recituiK  his  de- 
termination to  enforce  the  individual  liability, 
or  any  part  thereof,  of  such  stockholders,  and 
setting  forth  the  value  of  the  assets  of  such  cor- 
poration, and  the  liabilities  thereof,  as  deter- 
mined by  him  after  examination  and  investiga- 
tion, shall  be  presumptive  evidence  of  such  facts 
as  therein  stated." 

[3, 4]  No  state  can  impose  upon  any  other 
state  a  rule  of  evidence  for  use  in  the  courts 
of  the  latter.  But  if  it  be  assumed  that 
the  contract  between  the  imrtles  might  be 
such  as  to  make  It  the  duty  of  the  court  of 
the  foreign  state  to  adopt  the  rule  in  the  par- 


ticular case  by  way  of  estoppel  on  the  par- 
ties to  deny  its  force,  there  is  nothing  in 
the  present  contract  to  Justify  such  course, 
since  the  amendment  was  adopted  long  after 
the  contract  of  subscrlpthm  was  entered  In- 
to, and  Indeed  after  the  original  bill  in  the 
present  case  was  filed.  So,  the  statutory  rule 
quoted  could  be  applied  here  only  tlirongb 
comity.  Should  comity,  a  favor,  be  extended 
here,  in  support  of  the  arbitrary  nonjodlcfal 
action  of  the  superintendent  of  banks  of  the 
state  of  New  York,  which  would  cast  upon 
our  own  citizens  the  burd^i  of  either  going 
to  New  York  in  person,  or  by  agents,  and 
at  great  expenditure  of  time  and  money  In- 
vestigating all  of  the  assets  and  liabilities 
of  a  great  banking  institution  in  that  state? 
The  unreasonableness  of  such  a  course  is 
manifest  on  its  mere  statem^it.  Gases  may 
be  easily  imagined  where  the  initial  expense 
of  such  an  investigation  would  be  much  more 
than  the  liability  sought  to  be  enforced.  In 
such .  instances  the  mere  demand  by  suit 
would  be  equivalent  to  a  compiulsion  to  i>ay, 
and  so  the  party  would  be  deprived  of  bis 
day  in  court  If  the  rule  could  so  operate  in 
any  case  it  ought  not  to  be  enforced  In  this 
Jurisdiction  at  all.  So  the  question  recurs: 
Shall  we  enforce  a  liability  based  solely  on 
the  arbitrary  action  of  the  superintendent  of 
banks  of  the  state  of  New  York?  We  de- 
cline to  do  so.  That  action  is  arbitrary  be- 
cause it  is  based  solely  on  the  will  of  a 
single  per&<m,  directed  by  no  fixed  principle 
declared  in  any  form  by  the  social  organisa- 
tion. 

[C]  It  is  urged  that  if  we  so  hold,  we  mnst 
adjudge  our  own  banking  law  void.  The  con- 
tention is  unsound.  Our  superintendent  of 
banks  can  Indeed  dose  the  doors  of  a  bank, 
but  he  mnst  at  once  Itring  the  alTalrB  of  the 
bank  before  the  court  of  chancery,  and  act 
under  its  orders.    Acts  1913,  c.  20. 

[S]  For  an  apt  analogy  we  are  referred  to 
the  power  of  the  Comptroller  of  the  Cur- 
rency to  fix  the  amount  which  the  stockhold- 
ers of  suspended  national  banks  shall  pay, 
which  assessments  it  has  been  held  cannot 
be  controverted.  Kennedy  v.  Gibson,  8  Wall. 
498,  19  L.  Ed.  476;  Casey  v.  Galll,  94  U.  S. 
673,  24  I*  Ed.  168;  United  States  ex  rel. 
Citizens'  NaO.  Bk.  v.  Knox,  102  U.  S.  422, 28  U 
Ed.  216;  Bushnell  v.  Leland,  164  U.  S.  684. 
17  Sup.  Ct  209,  41  L.  Ed.  598;  Studebaker 
V.  Perry,  184  U.  8.  258,  22  Sup.  Ct  463,  46 
L.  Ed.  52S.  No  case  has  been  cited,  and  we 
are  not  aware  of  any,  in  which  a  question 
similar  to  the  one  we  have  before  ns  lias 
ever  been  discussed  in  respect  of  the  Nation- 
al Banking  Acts  and  the  powers  of  the  Comp- 
troller of  the  Currency  thereunder.  While 
the  decision  that  the  assessments  are  con- 
clusive necessarily  implies  that  the  power 
conferred  is  valid,  yet  when  that  power  ia 
merely  assumed,  without  examination,  tbe 
point  cannot  be  successfully  used  in  deter- 
mining the  validity  of  another  statute  where 
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the  qaeatlon  is  direcUy  raised.  It  Is  true 
that  In  Bushnell  t.  Leiand,  ropra,  the  oon- 
stltntlonal  qnestloa  was  raised,  and  stated 
directly  in  the  opinion,  but  discnsslon  of  it 
was  pretermitted  on  the  ground  that  It  had 
been  settled  in  Casey  v.  Oalli,  supra,  and  U. 
S.  ex  reL  t.  EInox,  supra.  It  is  stated  that 
the  question  was  made  on  the  brief  of  coun- 
sel in  Casey  v.  tialli ;  and  so  it  was,  but  we 
are  unable  to  find  in  the  (pinion  of  the  court 
In  that  case  any  reference  to  the  point ;  nor 
is-  there  such  allusion  to  the  question  in  the 
opinion  in  V.  S.  ex  reL  t.  Knox.  So  it  comes 
to  this:  That  in  Kramedy  v.  Gibson,  and 
Casey  ▼.  Galll,  the  constitutionality  of  the 
▼estiture  of  such  power  in  the  Comptroller 
of  the  Currency  was  taken  for  granted,  or 
silently  assumed,  and  subsequent  cases  by 
reference  to  these  treated  the  question  as 
closed,  and  further  consideration  of  it,  with- 
out doubt  on  the  highest  grounds  of  public 
policy,  was  refused.  It  is  no  doubt  true 
that  if  such  an  assessment  slK>ald  be  sued  on 
in  a  state  court,  it  would  be  enforced  re- 
gardless of  the  views  of  that  court  on  the 
abstract  question,  Ednce  the  laws  of  the  Unit- 
ed States  are  also  binding  on  the  states  so 
far  as  applicable,  and  the  question  of  comity 
could  not  arise.  So  the  analogy  Is  not  use- 
fnl,  and  we  need  not  pursue  the  question 
farther. 

[7]  But  we  should  add  in  this  connection 
that  the  question  is  not  whether  the  New 
York  act  is  valid.  That  is  an  inquiry  for  the 
New  York  courts,  under  the  Constitution  of 
that  state,  and  we  do  not  express  an  opinion 
on  it.  We  do  say,  however,  that  It  is  against 
the  policy  of  this  state  to  vest  sudi  powers  in 
a  mere  ministerial  officer,  powers  wtdch  we 
regard  as  of  a  Iiighly  Judicial  nature,  to  be 
exercised  only  by  courts  after  due  notice  and 
the  appearance  of  parties  in  person  or  by 
representation.  Indeed  the  principle  as  we 
state  it  seems  to  be  recognized  by  the  Su- 
preme Court  of  the  United  States  in  those 
cases  which  we  have  cited,  holding  assess- 
ments made  In  foreign  courts  valid  on  the 
ground  that,  the  corporation  being  sued  and 
present,  the  stockholders'  were  present  by 
its  vlttoal  representation.  Coe  v.  Armour 
Fertilizer  Works,  supra,  and  cases  which  we 
have  cited  with  it.  We  may  add  that  in 
Matter  of  Union  Bank,  204  N.  Y.  313,  07  N. 
E.  73T,  the  superintendent  of  banks  is  classed 
as  a  mere  receiver,  and  it  is  denied  that  he 
has  any  Judicial  powers. 

[I]  However,  if  we  were  at  liberty  to  dis- 
regard the  reasons  already  stated,  there  is 
another  ground  conclusive  against  the  com- 
plainants. The  right  of  action,  if  any,  is  not 
in  the  bank,  but  in  the  superintendent  of 
banlcs.  His  right  is  rooted  in  the  statute,  but 
tliat  statute  gives  him  no  right  to  sue  in  a 
foreign  state.  Such  vestiture  has  been  held, 
by  the  highest  authority,  an  essential  pre- 
requisite. Hale  V.  Alllnson,  188  U.  S.  6.5.  2.S 
Supw  Ct  244,  47  li.  Ed.  388;   Great  Western 


Mln.  &  Mfg.  Go.  V.  Harris,  198  U.  S.  661,  25 
Sup.  Ct  770,  4d  L.  Ed.  1163 ;  Bemh^mer  t. 
Converse,  206  U.  S.  634,  27  Sap.  Ct  755,  51 
U  Ed.  1176;  Converse  v.  Minn.  Thresher 
Mfg.  Co.,  212  U.  8.  607,  29  Sup.  Ct.  691,  63 
liL  Bd.  654 ;  Converse  v.  HamUton,  224  U.  S. 
243,  32  Sup.  Ct  416,  66  Ll  Bd.  749,  Ann. 
Cas.  1913D,  1282;  Sellg  v.  HamUton,  234 
U.  8.  662,  34  Sup.  a.  926,  68  L.  Ed.  1618. 
And  see  Irvine  v.  EUiott  (D.  a)  203  Fed.  82. 
The  principle  was  recognized  by  this  court 
arguendo,  in  the  case  of  Carnegie  Trust  Co. 
V.  Crockett  180  8.  W.  — ,  June  26,  1014,  at 
Nashville. 

[I]  The  mle  is  general  that  a  mere  chan- 
cery receiver  has  no  right  to  sue  in  a  foreign 
state,  and  can  assert  such  claims  as  he  has 
only  through  the  exercise  of  comity  on  the 
part  of  the  state  in  which  he  seeks  to  exer- 
cise bis  functions.  Hardee  v.  Wilson,  129 
Teun.  511,  167  S.  W.  475,  Ann.  Cas.  1016A, 
94;  Booth  v.  Clark,  17  How.  S22,  16  Lw  Ed. 
164;  Great  Western  M.  &  M.  Co.  v.  Harris, 
198  U.  S.  661,  26  Sup.  Ct.  770,  49  L.  Ed.  1163; 
Converse  v.  Hamilton,  224  U.  8.  248,  32  Sap. 
Ct  416,  66  Ia  Ed.  748,  and  the  same  role 
woald  necessarily  attribute  the  duties  of  a 
receiver  to  an  officer  of  a  foreign  state  claim- 
ing authority  under  a  legislative  act  of  such 
fordgn  state,  since  for^gn  laws  can  have 
no  extraterritorial  efficacy,  save  in  those  in- 
stanceij  which  are  governed  by  the  "full 
faith  and  credit"  (^use  of  our  federal  Con- 
stitution, and  the  case  supposed  is  not  one 
of  them. 

[10]  However,  if  the  receiver  has  the  legal 
title  to  the  claim  sued  on,  he  has  generally  a 
right  to  sue  in  the  foreign  state  (Hardee  v. 
Wilson,  supra),  but  the  New  York  cases  hold 
that  the  superintendent  of  banks  does  not 
possess  the  legal  title  to  such  assets  as  are 
here  sued  on,  but  only  the  right  to  sue  and 
collect.  La  Fayette  Trust  Co.  v.  Illggin- 
botham,  136  App.  Div.  747,  121  N.  Y.  Supp. 
490;  Matter  of  Union  Bank  of  Bro(Alyn, 
204  N.  Y.  313,  97  N.  B.  737. 

It  is  true  that  notwithstanding  the  absence 
of  the  legal  title  in  the  receiver,  or  the  ab- 
sence of  authority  given  him  by  statute  to 
sue  in  this  state,  we  might  extend  the  per- 
mission, as  already  indicated,  by  comity,  but 
for  the  reasons  previously  stated,  we  think 
this  should  not  be  done.  Indeed  we  have  re- 
cently declared  nonenforceable  one  of  our 
own  statutes  which  authorized  a  board  of 
turnpike  superintendents,  without  previous 
Judicial  action,  to  throw  open  the  gates  of  a 
turnpike  because  the  condition  of  the  road 
was,  on  inspection  of  the  superintendents, 
found  by  them,  according  to  their  conception 
of  the  matter,  not  up  to  certain  statutory 
requirements.  State  v.  Del  Rio  Turnpike 
Co.,  131  Tenn.  600,  175  8.  W.  1143. 

[II]  We  may  add  that  even  If  it  appeared 
that  the  foreign  superintendent  of  banks,  or 
statutory  receiver,  lud  either  the  title  to 
the  assets,  or  power  given  him  by  the  statute 
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6t  lilB  state,  to  sue  In  a  foreign  Jurisdiction, 
or  both,  we  do  not  see  how  he  could.  In  a  for- 
eign Jurisdiction,  sue  stockholders  on  their 
double  liability,  without  a  previous  judicial 
ascertainment,  in  his  own  state,  in  a  suit 
brought  against  the  corporation,  showing 
debts  and  assets  and  the  necessity  of  a  call 
on  stockholders.  The  possession  of  title 
would  be  of  no  importance  unless  the  amount 
due  could  be  ascertained.  Likewise  the  right 
to  sue  in  a  foreign  state  could  have  no  extra- 
territorial effect,  save  a»  an  Incident  to  a 
Judicial  proceeding  in  the  receiver's  own 
state,  purporting  to  confer  that  right  under 
statutory  authority ;  It  would  then  be  opera- 
tive, if  at  all,  under  the  full  faith  and  cred- 
it clause  of  the  federal  Constitution. 

[12]  In  writing  this  opinion  we  have  as- 
sumed, as  the  clear  weight  of  authority  in- 
dicates, that  stockholders  who  subscribe  for 
stock  In  a  corporation,  in  a  state  which  at 
the  time  tias  a  statute  providing  for  the 
double  liability  referred  to,  become  contrac- 
tually bound  to  meet  and  carry  the  liability 
Imposed  by  the  statute;  tliat  the  duty  im- 
posed is  governed  by  the  law  of  contract,  and 
the  payment  required  cannot  be  treated  as 
a  penalty.  The  question  is  much  discussed  in 
the  briefs,  but  we  deem  it  necessary  to  say 
nothing  further  on  the  subject  than  has  been 
said.  Whitman  v.  oxford  Nat.  Bank,  176  U. 
8.  669,  20  Sup.  Ct.  477,  44  L.  M.  587;  Per- 
guson  V.  Sherman,  116  Oal.  169,  47  Pac.  1023, 
37  L.  B.  A.  622;  Flash  y.  Conn.  16  Fla.  428, 


26  Am.  Bep.  721;  BeU  v.  FarweU,  176  lU. 
489,  52  N.  E.  346^  42  L.  B.  A.  808,  68  Am. 
St.  Bep.  194;  Stocker  v.  Davidson,  74  Kan. 
214,  86  Pac.  136.  118  Am.  St  Rep.  315 ;  PfaflE 
V.  Oruen,  92  Mo.  Ai^.  660,  60  S.  W.  405; 
Hancock  Nat  Bank  v.  Ellis,  172  Mass.  39,  51 
N.  E.  207,  42  U  B.  A.  396,  70  Am.  St.  Bep. 
232.  Perhaps  a  better  statonent  of  the  prin- 
ciple would  be  that  the  liability  arises  out  of 
the  statute  which  imposes  it,  but  the  statute 
becomes  binding  on  the  stockholder  through 
his  subscription,  whereby  he  places  hims^ 
in  such  a  relation  to  It,  as  tliat  be  Is  bound 
by  its  terms,  and  so  may  be  said  to  agree  by 
Implication  that  he  will  pay  when  the  condi- 
tions of  his  liability  for  a  specified  amount 
are  lawfully  made  to  appear.  Christopher 
V.  Norvell,  201  n.  S.  216,  224,  et  seq.,  26  Sup. 
Ct.  502,  60  L.  Ed.  732,  6  Ann.  Gas.  740;  Kulp 
V.  Fleming,  66  Ohio  St.  321,  62  N.  B.  334,  87 
Am.  St.  Rep.  611.  But  If  the  method  of  as- 
certaining such  liability  is  such  as  cannot 
be  recognized  In  a  foreign  state  because 
against  its  public  policy,  then  such  liability 
cannot  be  consistently  recognized  in  that 
state.  Therefore,  on  the  grounds  we  have 
stated,  such  liability  cannot  be  enforced  here 
merely  on  an  assessment  made  by  the  super- 
intendent of  banks  of  the  state  of  New  York ; 
and  the  judgment  dismlsBing  the  Ull  must  be 
affirmed. 

FANCHER,  Special  Judge,  sitting  in  the 
place  of  LANSDBN,  J. 
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STATE  ex  reL  KINO  et  aL  t.  BOARD  OF 

trustebs  of  hbemam's  pbnsion 
fund  of  kansas  oitx. 

(Kansas  City  Court  of  Appeala.     Mlssonri. 
Feb.  21,  1916.) 

Appeai.  and  Ebbob  «=>823,  832(1)— Bxhxab- 

iNG — Abgumznt— Refusal. 
After  a  case  was  again  set  for  hearing  in 
the  Court  of  Appeals  after  the  Supreme  Court 
had  retracsferrea  It,  the  parties  had  a  right  to 
argue  it;  but  where  the  court  stated  that  the 
case  had  been  orally  argued  at  its  first  hearing 
before  its  transfer  to  the  Supreme  Court  and 
coansel  replied  tiiat  they  did  not  care  to  re- 
argue it  and  were  willing  to  submit  it  without 
further  argument  and  it  was  so  submitted,  there 
was  no  refusal  to  permit  argument  at  the  sec- 
ond hearing  as  alleged  cm  a  motion  for  rehear- 
ins. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  3204.  3215-3218.  3220, 
3223-^225;  Dec.  Dig.  «=>828,  832(1).] 

On  motion  for  reheaiing.  Motion  over- 
ruled. 

For  former  opinion,  see  192  Mo.  App.  683, 
184  S.  W.  929. 

PER  CURIAM.  Respondents,  In  tbelr  mo- 
tion for  reheanng,  say  that  this  court  refus- 
ed to  permit  an  oral  argument  of  the  case 
when  It  was  again  set  for  bearing  in  this 
coart  after  the  Supreme  Court  bad  retrans- 
ferred  it.  In  this,  respondents  are  in  error. 
TlUs  oonrt  did  not  refuse  to  permit  an  ar^- 
ment  at  tbe  second  bearing. 

When  tbe  case  was  set  for  bearing  •tbe 
last  time,  it  was  called  and  counsel  for  both 
sides  appeared  at  tbe  counsel  table.  It  was 
stated  that  the  case  was  orally  argued  at  the 
first  bearing  thereof  and  was  by  this  court 
trana[ferred  to  tbe  Supreme  Court  Where- 
upon tbe  court  inquired  whether,  in  view  of 
the  fact  that  tbe  case  had  been  argued  once 
before,  counsel  cared  to  argue  it  again.  To 
this  counsel  for  appellants  replied  that  they 
did  not  care  to  reargue  it  and  were  perfectly 
willing  to  submit  tbe  case  without  further 
argument.  To  which  counsel  for  respondents 
Immediately,  and  witbout  objection  either  in 
manner  or  word,  consented.  Tbe  case  was 
thereupon  submitted  and  counsel  for  both 
sides  gathered  their  papers,  bowed  smilingly 
to  the  court  and  to  each  other  and  departed, 
apparently  in  tbe  best  of  humor  that  the 
ardnous  task  of  a  reargument  of  tbe  case  was 
aroided. 

Tbe  court  fully  recognized  that  tbe  parties 
bad  a  right  to  argue  tbe  case  if  they  desired 
to  do  80 ;  and  bad  such  desire  been  even  in- 
timated by  either  side  an  argument  would 
have  been  beard.  There  was  not  the  slightest 
intimation  to  the  court  that  the  agreement  to 
submit  tbe  case  witbout  further  argument  was 
not  perfectly  agreeable  to  both  sides.  Nor 
was  tliere  anything  from  the  court  having  a 
tendency  to  indicate  that  if  either  party  de- 
sired a  reargument  of  the  case,  tbe  right  to 


do  so  would  not  be  freely  and  willingly  rec- 
ognized and  granted. 

This  is  the  only  point  in  tbe  motion  for  re- 
hearing that  we  care  to  discuss,  the  other 
points  being  in  our  view  covered  by  the  opin- 
ion delivered  herein. 

Tbe  motion  for  rehearing  is  overruled. 


ALBRITTON  v.  KANSAS  OITT. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Feb.  7,  1916.) 

1.  Appeai,  and  Ebbob  «=9027(5)— Review— 
Questions  o»  Fact  —  Deuurseb  to  Evi- 
dence. 

The  evidence  moat  favorable  to  the  plaintiff 
must  be  accepted  as  true  by  the  Court  of  Ap- 
peals in  its  consideration  of  the  demurrer  to  the 
plaintiff's  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8748;   Dec.  Dig.  <&=»927(6).] 

2.  Municipal  Cobforations  iS=3773— Detoot 
IN  Sidewalk— Snow  and  Ice. 

A  city  is  not  liable  for  injuries  resulting 
from  a  general  condition  of  snow  and  ice  ordi- 
narily resulting  from  not  remo\'ing  fallen  snow 
from  the  sidewalk,  as  the  law  deems  that  such 
requirement  would  be  impracticable  or  too  bur- 
densome. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1629;  Dec.  Dig.  «=> 
773.] 

3.  Municipal  Cobpobationb  «=»771— Defect 
IN  Sidewalk  — Obstbuotionb  — Snow  and 
Ice. 

A  city  is  required  to  exercise  reasonable 
care  to  keep  its  sidewalks  clear  from  all  danger- 
ous obstructions  which  do  not  belong  to  a  gen- 
erally dangerous  condition  produced  by  nnturnl 
causes;  and  snow  and  ice,  allowed  to  accumu- 
late upon  a  sidewalk  in  an  uneven  and  ridgy 
condition,  so  as  to  constitute  an  obstruction  to 
public  travel,  renders  it  actionably  defective. 
[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1627 ;  Dec.  Dig,  ^=» 
771.] 

4.  Municipal  Cobpobations  «=»S19(2)— De- 
lECT  in  Sidewalk — Sufficiency  of  Evi- 
dence—Snow  AND  Ice. 

In  an  action  against  a  city  for  damages 
from  its  negligence  m  permitting  ice  and  snow 
to  remain  upon  a  public  sidewalk  in  an  uneven 
and  ridgy  condition,  so  as  to  constitute  a  dan- 
gerous obstruction  to  travel,  evidence  held  to 
support  the  inference  that  it  had  eidsted  long 
enough  for  the  city,  in  tbe  exercise  of  reason- 
able care,  to  have  discovered  and  removed  it. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §{  1739-1741;  Dec. 
Dig.  <e=»819(2).l 

5.  Municipal  Cobpobatiors  «=»763(1)  — 
Sidewalks — Defect — Case  Required. 

A  city  is  not  required  to  keep  its  sidewalks 
in  a  reasonably  safe  condition  for  travel,  but 
to  exercise  ordmary  care  to  keep  them  in  such 
condition. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1612 ;  Dec.  Dig.  ®=» 
763(1).] 

6.  Appeal  and  Ebbob  $=»  1064(1)— Habiiless 
Ebbob— iNSTBDCTioN. 

In  an  action  for  negligence  In  permitting 
ice,  which  had  become  a  dangerous  obstruction, 
to  travel,  to  remain  upon  a  public  sidewalk, 
where  it  was  a  serious  question  under  all  the 
evidence  whether  the  defect  had  existed  so  long 
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that  the  dty,  bj  the  ezerdae  ot  oirdinary  care, 

ought  to  have  discovered  and  _  removed  it,  an 
erroneous  instruction  that  a  city  is  bound  to 
keep  its  sidewalks  in  a  reasonably  safe  condition 
for  travel  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4219;  Dec  Dig.  «=>1064(1); 
Trial,  Cent.  Dig.  {  475.] 

On  Motion  for  Behearinc. 

7.  Municipal  Corporations  «=»80S(1>— D«- 
FECT  IN  SiBBWALK— Snow  and  Iob— Con- 

TBIBUTOBT  NbOLIOENCE. 

If  compared  with  sidewalks  which  are  free 
from  snow  and  ice,  ley  sidewalks  present  risks 
and  dangers  which  render  them  unsafe  and  call 
for  the  exercise  of  great  care  by  pedestrians. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1673;  Dec.  Dig.  «=> 
803(1).]  ' 

8.  Municpial  Cobpobations  «=s>770— Defect 
IN  Street  ob  Sidewalk— Snow  and  Ice. 

Uneveness  and  roughness  produced  by  travel 
through  snow  and  slush,  which  afterwards 
freezes  and  presents  no  obistructiye  or  danger- 
ous features  which  are  not  common  to  general 
snow  and  ice,  are  not  to  be  classed  as  action- 
able defects. 

[Ed.  Note.— For  other  casea,  see  Municipal 
Corporations,  Cent  Dig.  {  1626;  Dec.  Dig.  «=» 
770.] 

9.  Tbial  «=9KS3(7)  —  iNSTBUonnoRS  —  Evi- 
dence. 

Plaintiff  is  not  required  to  pat  his  evidence 
in  bis  instructions,  but  when  he  undertakes  to 
state  the  hypothesis  on  which  he  is  entitled  to 
recover,  he  is  bound  to  state  it  correctly  within 
the  limits  of  the  pleadings  and  evidence,  and 
not  in  a  way^  to  authorize  the  jury  to  return  a 
verdict  for  him  on  the  state  of  facta  from  which 
no  liability  of  defendant  could  have  arisen. 

[Ed.  Note.— For  other  cases,  see  TtiaL  Cent. 
Dig.  i  61»;  Dec  Dig.  «=»253(7).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Frank  6.  Johnson,  Judge. 

Action  by  Annie  Albrltton  against  Kansas 
City.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed,  and  cause  remanded. 

A.  F.  Smith,  A.  F.  Evans,  and  Hunt  G. 
Aloore,  all  of  Kansas  City,  for  appellant 
Chapman  &  Hanger  and  J.  T.  Allbrltain,  all 
of  Kansas  City,  for  respondent. 

JOHNSON,  J.  PlalnUft  sued  for  damages 
she  alleges  she  sustained  from  negligence  of 
defendant  in  permitting  ice,  which  had  be- 
come a  dangerous  obstruction  to  travel,  to 
remain  upon  a  public  sidewalk.  The  defense 
is  a  general  denial  and  contributory  negli- 
gence. Verdict  and  judgment  were  for  plain- 
tiff, and  defendant  appealed. 

In  the  morning  of  March  2,  1912,  plaintiff, 
while  going  to  work  at  a  laundry  where  she 
was  employed,  slipped  and  fell  upon  an  icy 
sidewalk,  and  was  severly  injured.  The  side- 
walk was  on  the  east  side  of  Prospect  avenue, 
between  Fifteenth  and  Sixteenth  streets,  and 
adjoined  the  laundry,  which  was  at  the  south- 
east comer  of  Fifteenth  street  and  Prospect 
avenue.  Plaintiff,  who  lived  on  the  west  side 
of  Prospect  avenue  south  of  Sixteenth  street, 
had  crossed  to  the  east  side,  and  was  walk- 
ing north  in  a  narrow  path  worn  by  pedes- 


trians through  the  snow  which  covered  the 
sidewalk,  when  she  slipped  and  fell  The 
records  of  the  weather  bureau  at  Kansas  City 
show  that  on  February  25th  and  26tb  10 
inches  of  snow  fell,  which  the  next  day  was 
reduced  by  melting  and  evaporation  to  6 14 
inches.  The  next  day  was  colder,  and  the 
snow  on  the  ground  was  reduced  only  three- 
tenths  of  an  inch,  and  In  the  two  days  fol- 
lowing (February  29th  and  March  Ist)  the 
snow  further  was  reduced  to  5%  inches.  Ear- 
ly in  the  morning  of  March  2d,  the  date  of 
the  Injury,  snow  began  falling  and  at  the  end 
of  the  day  the  total  precipitation  was  11^ 
inches.  At  the  time  of  the  injury,  not  over 
an  inch  bad  fallen,  and  plaintiff  claims  the 
fall  of  snow  that  morning  was  mu«^  less 
than  that. 

[1]  The  evidence  most  favorable  to  plain- 
tiff, which,  of  course,  we  must  accept  as  true 
in  our  consideration  of  the  demurrer  to  the 
evidence,  tends  to  show  that  the  heavy  snow 
which  had  fallen  almost  a  week  before  the 
injury  had  not  been  removed  from  the  side- 
walk on  Prospect  avenue  adjoining  the  laun- 
dry property,  and  that  the  pedestrian  travel, 
which  was  heavy,  had  beaten  down  a  path- 
way about  18  inches  wide,  and  with  the  aid 
of  alternate  freezing  and  thawing  the  path 
had  been  converted  into  ice  which,  at  places, 
had  formed  into  ridges  and  mounds,  which 
made  the  surftu»  extremely  ragged,  uneven, 
and  dangerous.  This  condition,  which  had 
continued  three  or  four  days,  is  described  by 
plaintiff  and  her  witnesses  as  one  which  pre- 
sented a  far  more  difficult  and  dangerous  ob- 
struction to  travel  than  that  which  is  spoken 
ot  In  some  of  the  reported  cases  as  a  general 
condition  of  snow  and  loe  which  ordinarily 
would  result  from  not  removing  fallen  snow 
from  the  aidewaUca. 

[2,  3]  A  dty  is  not  liable  to  respond  in 
damages  for  injuries  resulting  from  snch 
general  conditions.  The  law,  as  declared 
in  the  decisions  in  this  state,  does  not  Im- 
pose the  duty  upon  the  city  of  keeping  the 
public  sidewalks  clear  of  snow  and  ice, 
deeming  that  such  a  rule  would  be  impracti- 
cable or,  at  any  rate,  too  burdensome.  Von- 
key  V.  St  Louis,  2ia  Mo.  87,  117  S.  W.  733; 
liivingston  V.  St  Joseph,  174  Mo.  App.  636, 
161  S.  W.  804;  Keedy  v.  Brewing  Ass'n,  161 
Mo.  loc.  dt  686,  61  a  W.  869,  53  li.  B.  A. 
805;  Hatch  v.  Elmira,  142  App.  Div.  174,  126 
N.  Y.  Supp.  863 ;  Hyer  v.  JanesvlUe,  101  Wis. 
371,  77  N.  W.  729.  But  the  city  is  reqoired 
to  exercise  reasonable  care  to  keep  its  side- 
walks clear  from  all  dangerous  obstractions 
which  do  not  belong  to  a  generally  dangerous 
condition  produced  by  natural  causes,  and 
the  law  recognizes  that  snow  and  Ice  which 
has  been  suffered  to  accumulate  upon  a  side- 
walk and  to  assume  an  especially  dangerous 
form  is  such  an  obstruction,  the  abatement 
of  which  should  be  included  within  the  scope 
of  the  general  duty  of  the  dty  te  exercise 
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reasonable  care  to  keep  Its  sldewaULS  in  a 
reasonably  safe  oondltioa  for  travel.  "Snow 
and  Ice,  allowed  to  accumulate  on  a  walk  in 
an  uneven  and  ridgy  condition,  so  as  to  con- 
stitute an  obstruction  to  public  travel,  ren- 
ders it  defective  and  actionably  so."  Vonkey 
V.  St.  Iiouls,  supra,  219  Mo.  loo.  dt.  44,  117 
S.  W.  73fi;  Beno  v.  City,  169  Mo.  642,  70  8. 
W.  123;  Barkw  v.  City,  160  Mo.  Avp.  390, 
137  S.  W.  10;  Canterbury  v.  City,  149  Mo. 
App.  520,  131  S.  W.  12(h  Fogg  v.  City,  187 
Mo.  App.  252,  173  S.  W.  7l2. 

[4]  The  evidence  of  plaintifF  brings  the 
obstruction  within  the  class  of  actionable 
defects;  and,  since  it  abundantly  supports 
an  inference  that  the  defect  bad  existed  long 
enough  for  defendant,  in  the  exercise  of  rea- 
sonable care,  to  bave  discovered  and  removed 
it,  and  the  further  inference  that  plaintiff 
was  walking  with  reasonable  care,  we  must 
hold  that  no  error  was  committed  in  the  re- 
fusal of  defendant's  request  for  a  peremptory 
instruction. 

[5, 1]  But  the  Judgment  must  be  reversed 
and  the  cause  remanded  because  of  prejudi- 
cial error  in  the  first  instruction,  given  at 
the  request  of  plaintiff.  In  the  first  place, 
the  duty  of  the  city  is  not,  as  stated  in  the 
instruction,  "to  keep  its  sidewalks  in  a  rea- 
sonably safe  condition  for  travel,"  but  to  ex- 
ercise reasonable  care  to  keep  them  in  such 
condition.  This  error  must  be  deemed  preju- 
dicial, since  it  was  a  serious  question,  under 
all  the  evidence,  whether  the  defect  had 
reached  the  stage  of  coming  within  the  pur- 
view of  defendant's  duty  in  time  for  defend- 
ant, by  the  exercise  of  ordinary  care,  to 
have  discovered  and  removed  it  before  the 
time  of  the  injury. 

A  more  serious  error  Is  that  the  hypothesis 
upon  wliich  a  recovery  by  plaintiff  is  author- 
ised is  so  broad  that  it  includes,  not  only 
actionable,  but  nonactionable,  defects.  Snow 
allowed  to  remain  on  public  sidewalks  in- 
variably, when  subjected  to  alternate  pro- 
cesses of  thawing  and  freezmg,  becomes 
more  or  less  rough,  uneven,  and  slippery  and, 
of  course,  more  or  less  dangerous.  That, 
we  have  ptdnted  out,  is  a  natural  and  general 
condition  for  which  the  city  cannot  be  held 
responsible;  and  the  instruction,  in  allowing 
a  recovery  for  such  condition,  enlarged  the 
scope  of  defendant's  liability  beyond  its  prop- 
er limits. 

.  We  find  no  other  prejudicial  error  in  the 
record,  but  for  that  noted  the  Judgment  is 
reversed,  and  the  cause  remanded.  AH  con- 
cur. 

On  Motion  for  Rehearing. 

[7, 1]  Although  an  instruction  in  the  case 

of  Reno  V.  City,  169  Mo.  642,  70  S.  W.  123, 

defined  the  duty  of  the  city  in  substantially 

the  same  language  as  that  employed  in  the 

188  S.W.— 16 


Instruction  imder  consideration,  tlie  accuracy 
of  that  definition  was  not  discussed,  and,  so 
far  as  the  opinion  discloses,  was  not  ques- 
tioned by  the  appellant.  As  compared  with 
sidewalks  which  are  free  from  snow  and  ice, 
icy  sidewalks  present}  risks  and  dangers 
which  render  them  unsafe  and  call  for  the 
exercise  of  great  care  by  the  pedestrian  in 
using  them.  To  tell  the  Jury  in  a  case  such 
as  the  present  that  without  qualification  "it 
was  the  duty  of  the  dty  to  keep  its  sidewalks 
in  a  reasonably  safe  condition"  is  to  say,  in 
substance  and  effect,  that  the  city  in  the  per- 
formance of  such  duty  must  keep  its  side- 
walks free  from  all  snow  and  ice,  and  will 
be  responsible  for  a  general  condition  of 
roughness  or  uneveness  caused  by  travel  over 
uncleaned  sidewalks,  as  well  as  for  an  un- 
usually defective  local  condition  caused  by 
specially  obstructive  and  dangerous  forma- 
tions of  snow  and  Ice.  The  opinion  in  the 
Keno  Case  recognizes  the  distinction  we  have 
drawn  and  applied  between  general  and  spe- 
cial conditions: 

"It  may  be  conceded  that  a  city  is  not  liable 
for  accidents  occasioned  by  mere  slipperiness 
caused  by  ice  ui>on  its  sidewalk;  but,  if  the 
ice  is  so  rough  and  uneven,  or  so  rounded  up, 
or  at  such  an  Incline  as  to  make  it  an  obstruc- 
tion, and  to  cause  it  to  be  unsafe  for  travel 
with  the  exercise  of  ordinary  care,  then  it  is 
liable  for  injuries  sustained  by  a  pedestrian  un-- 
der  such  circumstances."  169  Mo.  loa  dt. 
666,  70  S.  W.  126. 

But  whether  it  does  or  not,  the  more  recent 
decision  of  the  Supreme  Court  in  Vonkey  v. 
St.  Louis  does,  and,  we  think,  clearly  holds- 
that  imevenness  and  roughness  produced  by 
travel  through  snow  and  slush,  which  after- 
wards freezes  and  presents  no  obstructive  or 
dangerous  features  which  are  not  common  to 
the  general  condition  of  snow  and  ice,  are 
not  to  be  classed  as  actionable  defects.  The 
premise  In  the  instruction  under  considera- 
tion that: 

"Such  snow  was  permitted  to  remain  on  the 
sidewalks,  and  by  melting  and  freezing  had  be- 
some  rough  and  uneven,  •  •  •  and  the  said 
sidewalk  by  reason  of  said  snow  and  ice  ha'1 
become  and  was  in  an  unsafe  condition,"  etc. 

— ^is  a  description  of  a  general.  Instead  of  a 
special,  local  condition  is  therefore  vitally 
different  from  the  hsrpotbesis  submitted  to 
the  instructions  in  the  Reno  Case,  and  is  op- 
posed to  the  doctrine  of  the  Vonkey  Case. 

[9]  It  is  true,  as  suggested  by  counsel  for 
plaintiff,  that  a  plaintiff  is  not  required  to 
put  his  evidence  in  his  instructions,  but  he 
is  bound,  when  he  undertakes  to  state  the 
hypothesis  on  which  he  is  entitled  to  recover, 
to  state  It  correctly,  within  the  limits  of  the 
pleadings  and  evidence,  and  not  In  a  way  to 
authorize  the  Jury  to  return  a  verdict  for 
him  on  a  state  of  facts  from  which  no  lia- 
bility of  defendant  could  have  arisen. 

The  motion  for  rehearing  is  overruled. 
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STATE  T.  AUFFART. 

(Kansas  City  Court  of  Appeals.    MissoarL 
Nov.  1,  1915.) 

C<Hicarring  opinion. 

For  former  opinion,  see  192  Mo.  App.  183, 
180  S.  W.  671. 

TRIMBLE,  J.  I  concur  In  the  foregoing 
opinion,  but  Inasmuch  as  appellant  seems  to 
have  been  induced  to  take  the  position  he 
does  by  my  opinion  in  Board  ex  reL  v. 
McPhearson,  172  Mo.  App.  369,  157  S.  Vf. 
857,  it  may  not  be  amiss  to  say  a  few  words 
In  regard  thereto.  In  that  case  the  sole 
question  was  whether  the  court  had  erred  tn 
taking  the  case  from  the  Jury  and  it  was  stat- 
ed that  If  a  single  fact  Involved  were  In  dis- 
pute, then  It  was  error  to  direct  the  Jury  to 
return  a  particular  verdict.  But  since  there 
was  no  dispute  over  the  facts  showing  that 
the  road  had  been  dedicated  in  pals  by  the 
owner  up  to  the  hedge  as  the  boundary  line 
of  the  road,  and  that  the  ground  on  whldi 
the  trespass  was  charged  to  have  been  commit- 
ted was  on  the  strip  so  dedicated,  there 
was  no  Issue  to  be  submitted. 

Attention  was  called  to  the  fact  that  the 
Case  was  unlike  Moore  v.  Hawk,  67  Mo.  App. 
495,  because  In  that  case  there  was  unques- 
tionably no  dedication  by  the  owner  up  to 
the  hedge,  but  only  to  a  distance  of  15  feet 
from  the  center  of  the  highway  in  order  to 
give  one-half  of  a  30-foot  road,  while  in  the 
McPhearson  Case  everything  in  the  owner's 
conduct  went  to  show  that  he  dedicated  up  to 
the  hedge,  and  nothing  to  show  that  he  had 


any  intention  of  dedicating  a  lessor  strip,  or. 
If  the  mere  existence  of  a  rail  fence  outsid*: 
of  the  hedge  could  be  regarded  as  showing  a 
dedication  of  a  lesser  strip,  then  the  admis- 
sion of  the  plaintiff  that  the  land  entered  up- 
on by  the  defendant  was  still  outside  such 
fence  left  no  issue  for  the  Jury  to  determine. 
The  opinion,  however,  mi  page  376  of  172 
Mo.  App.,  on  page  859  of  157  S.  W.,  In  saying 
that  the  case  was  unlike  Moore  t.  Hawk, 
Incautiously  and  Inaccurately  said: 

"If  that  were  the  case  here,  if  the  former 
landowner  had  by^  any  act  indicated  an  intention 
to  dedicate  a  strip  of  lesser  extent  than  to  the 
hedge,  then  the  land  south  of  such  Indicated 
line  would  belong  to  relator,  even  though  nn- 
fenced  for  many  yean,  since,  in  the  absence  of 
actual  user,  the  pnblic  would  obtain  no  rights 
beyond  the  line  first  established." 

What  was  Intended  to  be  said  was  that 
it  was  undisputed  or  conclusively  shown 
that  the  landowner  had  dedicated  a  lesser 
strip;  then  the  land  In  excess  thereof  would, 
In  the  absence  of  user  by  the  public,  belong 
to  the  owner  even  though  unfenced  for  many 
years.  But  If  the  width  of  the  strip  dedicat- 
ed was  in  dispute  and  there  were  acts  of  the 
owner  tending  to  show  the  dedication  of  a 
lesser  strip,  then  the  question  must  be  left 
to  the  Jury  to  say  whether  the  dedication 
extended  far  enough  to  place  the  ground  in 
questibn  inside  or  outside  of  the  roadway. 

In  the  case  now  written  by  Judge  JOHN- 
SON it  was  left  to  the  court  sitting  as  a  Jury. 
The  court  found  that  the  land  was  dedicated 
as  a  road  clear  up  to  the  hedge,  notwithstand- 
ing the  state's  admission  that  there  had  been, 
at  one  time,  a  fence  outside  the  hedge.  The 
evidence  being  ample  to  sustain  such  a  find- 
ing, the  appellate  court  will  not  disturb  it. 
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PT.  WORTH  &  R.  G.  RY.  CO.  ▼.  MAT- 
THEWS «t  al.     (No.  5381.) 
(Goort   of   Civil   Appeals   of    Texas.      Austin. 
Oct.  13.  191&.    Pendine  in  Supreme  Court 
on  Certified  Question.) 

Aj^ieal  from  Coleman  County  Court;  F.  M. 
Bowen,  Jadge. 

On  second  motlOQ  for  rehearing.  Motion 
siistalned,  and  Judgment  below  afflruied. 

For  former  opinion,  see  169  S.  W.  1052. 

Andrews,  Streetman,  Bums  &  Logue,  of 
Houston,  Lockett  &  Howe,  of  Ft.  Worth,  and 
Snodgrass  ft  Dlbrell,  of  Coleman,  for  appel- 
lant. Woodward  ft  Baker,  of  Coleman,  for 
app^ees. 

KEY,  C.  J.  At  Its  last  term  this  court 
held  that  the  cause  of  action  asserted  ta  the 
plaintiffs'  petition  was  beyond  the  jurisdic- 
tion of  the  county  court,  and  therefore  that 
the  case  should  be  reversed,  Mrlth  instruc- 
tions to  dismiss. 

Appellees  filed  a  motlcm  for  a  rehearing, 
which  was  overruled,  but  before  the  term 
ended  this  court  permitted  them  to  file  a 
second  motion  for  rehearing,  upon  the  ground 
that  since  our  decision  of  the  case  the  Su- 
preme Court,  in  the  case  of  P.  &  N.  T.  Ry. 
Co.  ▼,  Rayzor,  172  S.  W.  1103,  had,  in  effect 
oTerrtiled  the  decision  of  this  court  upon  the 
question  of  Jurisdiction. 

We  tUnk  appellees  are  correct  in  their 
constructiCHi  of  that  case,  and  therefore  their 
motion  for  rehearing  is  granted.  The  other 
questions  presented  in  appellant's  brief  have 
been  carefully  considered,  and  are  decided 
against  it. 

Motion  for  rehearing  sustained,  and  Judg- 
ment of  the  trial  court  affirmed. 


MERCHANTS'  ft  BANKERS'  FIRE  UN- 
DERWRITERS v.  BROOKS. 
(No.  5618.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
AprU  19,  1916.    On  Motion  for  Re- 
hearing, June  7,  1916.) 

1.  Insubancb    €=9l34(l)— Policy— Ibon-Saix 
C1.AU8X. 

Where  policy,  which  did  not,  on  its  face,  de- 
scribe the  goods  insured,  but  contained  a  blank 
for  snch  description,  to  be  pasted  in  the  face  of 
the  policy,  was  incloaeci  in  an  envelope  and  sent 
to  the  insured,  together  with  a  paper  containing 
an  iron-safe  clause  and  a  description  of  the 
goods,  the  paper  containing  the  iron-safe  clause 
was  not  a  part  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  214,  215,  217;  Dec.  Dig.  <e=> 
134(1).] 

2.  iMSUBANCE  ®s>l.^G(5)  —  Ibon-Safk  C1.AUSE 

—KNOWLEDGE  OF  INSUBED. 

The  fact  that  insured  did  not  know  that 
tliere  was  to  be  an  iron-eafe  clause  in  the  policy 
would  be  immaterial,  if  it  was  in  fact  a  part 
of  the  policy  accepted  by  him. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  222-224,  229,  230 ;  Dec.  Dig.  «=» 
136(5).l 


8.   IR9UBANCE    €=3l33(l)— CONTBACT  AND   DE- 

SCBIPTION  OF  Propebty. 
Where  an  application  for  a  policy  on  fumi- 
tnre,  etc.,  sign^  by  insured,  containing  a  full 
description  of  the  goods  insured,  was  attached  to 
the  policy  and  referred  to  in  the  face  thereof, 
and  made  a  part  of  it,  the  fact  that  the  policy 
did  not  describe  the  goods  insured,  but  contained 
a  blank  for  such  description  to  be  pasted  in, 
and  that  an  iron-safe  clause,  which,  together 
with  a  description  of  the  goods,  was  contained 
in  a  paper  sent  with  the  poUcy  to  the  insured, 
was  not  a  part  of  the  policy,  did  not  prevent  the 
making  of  a  contract  of  insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |f  203,  211;   Dec.  Dig.  <8s»133(l).l 

4.  Insubanck  «=>496(1)— Amount  of  Loss- 
Statute. 

Under  Acts  Slst  Leg.  (4th  Called  Sess.)  c.  8, 
{  18,  relating  to  the  business  of  fire  insurance, 
the  insured,  under  a  policy  known  as  an  80  per 
cent,  coinsurance  clause,  was  a  coinsurer  enti- 
tled to  recover  that  percentage  of  the  policy,  less 
the  amount  of  bis  premium  note  and  the  amount 
allowed  by  the  court  for  expense  of  adjustment, 
etc.,  with  interest. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1270-1272;  Dec.  Dig.  (3=9495(1).] 

6.  Insubance  «=»558(1)  — Pboof  of  Loss  — 

Waiver- Time. 
The  insurer's  waiver  of  formal  proof  of  loss 
was  to  be  dated  from  the  time  of  its  examina- 
tion of  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1382, 1383,  1889,  1390;  Dec  Dig. 
<8s>558(l).] 

6.  Insurance   4=3328(2)— Fibe   Insubance— 
<3hange  in  Ownership. 

Where  an  owner  of  fnmitnre  and  a  stock 
of  goods  had  sold  a  half  interest  therein  to  bis 
son,  then  18  years  of  age,  taking  his  note  there- 
for on  which  nothing  was  ever  paid,  and  the 
facts  as  to  such  transaction  were  stated  to  the 
insurer's  agent  when  he  took  the  application  for 
the  policy,  and  where  such  owner  always  re- 
galed himself  as  the  owner,  the  policy  was  not 
void  on  account  of  a  change  in  ownenihip. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  795:   Dee.  Dig.  «=>328(2).] 

7.  Insurance  <8=»1  86(1)— Payment  of  Pbe- 
Mnmt— Paid-Up  Insubance. 

While  there  can  be  no  such  thing  as  a  paid- 
up  fire  insurance  policy  in  the  sense  that  under 
the  terms  of  such  policy  either  party  may  have 
the  policy  canceled,  yet  where  the  court  .deduct- 
ed from  the  amount  awarded  to  tiie  insured  the 
full  amount  of  his  premium  note,  including  the 
amount  due  on  a  warehouse  which  was  not  de- 
stroyed, insured  would  hold  a  policy  for  the 
amount  insured  on  the  warehouse  during  the 
time  for  which  the  premium  had  been  paid. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  IMg.  {§  396-396;  Dec.  Dig.  <S=>186(1).] 

5.  Insurance  «=»573— Amount  of  Recotebt 
—Expenses  of  adjustment. 

In  an  action  on  a  fire  insurance  policy,  cov- 
ering furniture,  groceries,  and  a  stock  of  goods, 
agents  of  the  insurer,  who  attempted  to  make  an 
adjustment  and  who  were  being  paid  by  the  in- 
surer a  salary  for  their  time  without  reference 
to  such  adjustment,  were  properly  disallowed 
their  claim  of  $10  per  day  as  expenses  of  ad- 
justment. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1427;   Dec.  Dig.  <S=>573.] 

Error  from  District  Court,  Hamilton 
(bounty. 
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Suit  by  W.  G.  Broolcs  against  tbe  Mer- 
chants' &  Bankers'  Fire  Underwriters.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reformed  and  affirmed. 

Thompson,  Knight,  Baker  &  Harris  and 
Will  O.  Thompson,  all  of  Dallas,  for  plaintiff 
in  error.  Dewey  Langford  and  H.  B.  Ghes- 
ley,  both  of  Hamilton,  for  defendant  In  error. 

Findings  of  Fact 

JENKINS,  J.  Plaintifi  in  error  Issued  a 
policy  to  defendant  in  error  upon  hia  goods, 
wares,  and  merchandise  and  warehouse,  in 
the  town  of  Evant,  on  November  9,  1912,  for 
a  period  of  6  years,  for  which  defendant  in 
error  executed  his  premium  note  for  $225. 
The  goods  Insured  were  destroyed  by  fire 
October  28,  1913;  the  warehouse  was  not 
burned.  The  policy  was  for  $200  on  the  fur- 
niture, $1,200  on  dry  goods  and  clothing,  $600 
on  groceries  and  $500  on  the  warehouse.  The 
case  was  tried  before  the  court  without  a 
Jury,  and  Judgment  was  rendered  for  defend- 
ant in  error  for  $2,000  on  the  dry  goods, 
groceries,  and  furniture,  less  $225  premium 
note  and  $65.73  for  exx)ense8  Incurred  In  at- 
tempting to  adjust  the  loss,  leaving  the  net 
amount  of  the  judgment  in  favor  of  defend- 
ant in  error  $1,709.27,  with  interest  at  the 
rate  of  6  per  cent,  from  February  13,  1914. 
Tbe  court  filed  findings  of  fact,  which  were, 
In  substance,  that  the  alleged  iron-safe  clause 
was  not  a  part  of  the  policy ;  that  if  the  iron- 
safe  clause  was  a  part  of  the  policy,  it  had 
been  waived  by  plaintiff  In  error;  that  the 
agent  who  obtained  the  policy  knew  all  about 
defendant  in  et-ror's.  title  thereto ;  that  three- 
fourths  of  the  value  of  the  dry  goods,  grocer- 
ies, and  furniture  destroyed  by  fire  exceeded 
the  amount  of  the  insurance.  The  undisputed 
evidence  showed  that  the  value  of  the  goods 
destroyed  by  fire  which  were  covered  by 
the  policy  was:  Furniture,  $003 ;  dry  goods, 
etc.,  $4,412;  groceries,  $1,200 — ^aggregating 
$6,215 ;  and  that  the  same  were  destroyed  by 
fire,  as  found  by  the  conrt.  We  approve  the 
findings  of  fact  by  the  court,  exc^t  as  to 
the  matter  of  waiver,  upon  which  we  make 
no  finding. 

Opinion. 

[1,  n  Upon  the  trial  hereof  defendant  In 
<<;rror  offered  in  evidence  the  policy,  which 
did  not  contain  the  iron-safe  clause,  and  did 
not,  upon  its  face,  describe  tbe  goods  Insured, 
a  blank  being  left  for  such  description  to  be 
pasted  in  the  face  of  the  policy.  The  evi- 
dence showed  that  a  paper  containing  the 
iron-safe  clause  and  a  description  of  the 
goods  was  inclosed  in  the  same  envelope  In 
which  the  policy  was  sent  to  defendant  In 
error. 

Under  appropriate  assignments  of  error, 
the  plaintiff  In  error  contends:  First,  that 
this  paper  was  a  part  of  the  policy.  If  this 
contention  is  correct,  tbe  defendant  In  error 


was  not  entitled  to  judgment,  unless  this 
clause  was  waived,  inasmuch  as  tbe  undis- 
puted evidence  shows  that  the  iron-safe 
dause  was  not  complied  with,  in  that  certain 
books,  required  therein  to  be  kept  in  an  iron 
safe,  were  burned  in  the  fire.  Tbe  defend- 
ant in  error  did  not  know  that  there  was  to 
be  an  iron-safe  clause  in  his  policy,  but  this 
would  make  no  difference  if  it  was  In  fact  a 
part  of  the  policy  whlcli  was  accepted  by 
him.  We  think  the  court  was  correct  in 
concluding  that  the  paper  containing  the  Iron- 
safe  clause  was  not  a  part  of  the  policy.  Ins. 
Go.  V.  Ray,  138  S.  W.  1123;  Ins.  Go.  v.  O'Neal, 
14  Tex.  Glv.  App.  516,  38  S.  W.  64. 

[3]  Plaintiff  in  error's  second  proposition 
is  that  if  the  iron-safe  clause  was  not  a  part 
of  the  policy  there  was  no  contract  of  Insur- 
ance, Inasmuch  as  the  property  insured  was 
not  described  in  the  face  of  the  policy.  An 
application  for  the  policy  was  signed  by  de- 
fendant in  error,  which  contained  a  full 
description  of  the  goods  insured.  This  ap- 
plication was  attached  to  the  policy,  and  was 
referred  to  in  the  face  thereof  and  made  a 
part  of  the  same.  For  this  reason  we  over- 
rule plaintiff  In  error's  contention  that  the 
policy  is  void  for  want  of  description  of  the 
goods  insured.  Ins.  Go.  v.  Bowen,  102  S.  W. 
166;  Ins.  Co.  v.  Daniel,  33  S.  W.  530.  Plain- 
tiff in  error  cites  a  number  of  cases  In  which 
there  Is  dicta  to  the  effect  that,  if  the  iron- 
safe  clause  was  not  a  part  of  the  policy, 
there  was  no  contract  of  Insurance,  but  in 
these  cases  the  iron-safe  clause  was  pasted 
at  the  appropriate  place  in  the  face  of  tbe 
policy,  and  was  a  part  of  the  same.  Couch 
V.  Insurance  Co.,  82  Tex.  Civ.  App.  44,  73 
S.  W,  1077;  Allred  v.  Ins.  Co.,  37  S.  W.  95; 
Ins.  Go.  V.  Center,  33  S.  W.  655;  Kelley  Good- 
fellow  v.  In&  Co.,  8  Tex.  Civ.  App.  227,  28 
S.  W.  1027;  Ins.  Co.  t.  Gary,  10  Tex.  Civ. 
App.  300,  31  S.  W.  321;  Drug  Store  v.  Ins. 
Co.,  44  S.  W.  24. 

Holding,  as  we  do,  that  the  iron-safe  daase 
was  no  part  of  the  policy,  it  is  not  neces- 
sary that  we  should  pass  upon  the  assign- 
ments of  error  with  reference  to  the  alleged 
waiver  of  this  clause. 

[4]  Plaintiff  in  error  assigns  error  as  to 
the  amount  of  the  judgment  rendered.  The 
policy  contained  what  is  Imown  as  the  SO  per 
cent,  coinsurance  clause.  Under  this  clause 
of  the  policy  the  defendant  in  error  was  a 
co-insurer  to  the  extent  that  his  recovery 
should  have  been  for  $1,595.95,  less  $225,  the 
amount  of  the  premium  note,  and  $65.73,  al- 
lowed by  the  court  for  expenses  of  adjust- 
ment, aggregating  $280.73,  leaving  $1,305.22 
as  the  net  amount  for  which  defendant  In  er- 
ror was  entitled  to  judgment,  with  Interest 
from  March  13,  1914.  Gen.  Laws,  31st  Leg. 
c.  8,  I  18,  p.  133. 

[6]  There  was  no  formal  proof  of  loss  in 
this  case,  and  evidently  the  court  construed 
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the  waiver  of  proof  ol  loss  as  occnrrinK  when 
Baker,  the  agent  of  the  company,  ylsited 
Krant  December  12,  1912.  We  think,  how- 
ever, waiver  of  the  proof  of  loss  should  be 
dated  from  the  time  of  the  examination  of 
defendant  In  error  at  Hamilton,  which  occur- 
red Karch  3,  1914. 

[8]  As  to  the  assignments  of  error  that  the 
policy  Is  void  on  account  of  the  change  In 
ownership,  the  evidence  shows  that  there 
was  no  change  In  ownership  after  the  Issu- 
ance of  the  policy.  Prior  to  the  issuance  of 
the  policy,  defendant  in  error  had  sold  to  his 
son,  who  was  18  years  of  age,  a  half  Interest 
In  the  business,  taking  his  note  therefor. 
Nothing  was  paid  on  this  transaction  at  the 
time,  and  nothing  has  been  paid  thereon 
since.  The  facts  as  to  this  transaction  were 
stated  to  the  agent,  who  took  the  application 
for  the  policy  at  the  time  the  same  was 
made.  Defendant  in  error  testified  as  to  the 
facts  of  this  transfer,  and  further  testified' 
that  be  had  always  regarded  himself  as  the 
owner  of  the  property.  Under  these  fftcts  we 
bold  that  the  policy  was  not  void  on  the  is- 
sue of  ownership.  Ins.  Co.  v.  Chapman,  132 
S.  W.  851;  Insurance  Co.  v.  Smith,  135  S.  W. 
689,  and  authorities  there  cited. 

[7]  The  court  In  Its  oonclosions  of  law 
stated  as  follows: 

"I  conclude,  farther,  that  the  defendant  is 
not  entitled  to  a  return  of  the  policy,  but  that 
this  is  a  valid  paid-ap  policy  on  plaintiff's  ware- 
house, insuring  the  same  in  the  sum  of  $600 
until  the  5th  of  November,  19ia" 

Plaintiff  in  error  contends  that  there  can 
be  no  such  thing  as  a  paid-up  fire  insurance 
policy ;  and  this  is  true  in  the  sense  that  un- 
der the  terms  of  this,  and  perhaps  all  other 
Insurance  policies,  either  party  might  have 
the  policy  canceled.  Inasmuch  as  the  court 
deducted  from  the  judgment  to  which  It  held 
that  plaintiff  was  entitled  to  recover  the  full 
amount  of  the  premium  note,  induding  the 
amount  due  on  the  warehouse  which  was  not 
destroyed,  and  inasmuch  as  we  have  done  the 
same  In  the  judgment  here  rendered,  the  de- 
fendant in  error  holds  a  policy  for  $500  on 
his  warehouse,  the  premium  on  which  has 
been  paid  until  November  5,  1918,  and  the 
same  will  remain  a  subsisting  policy,  unless 
canceled  by  one  party  or  the  other  in  accord- 
ance with  the  terms  thereof. 

[I]  We  overrule  plaintiff  in  error's  con- 
tention that  the  court  did  not  allow  a  suf- 
licient  amount  for  expenses  of  adjustment. 
It  might  be,  as  suggested  by  defendant  in  er- 
ror, that  Inasmuch  as  the  losses  wero  not  in 
fact  adjusted,  plaintiff  in  error  would  not  be 
entitled  to  any  exi>enses  in  attempting  to  ad- 
just the  loss.  However,  the  court  allowed  all 
the  expenses  so  Incurred,  except  the  claim  of 
4^10  a  day  of  the  agents  of  the  company  who 
attempted  to  make  the  adjustment  These 
agents  were  paid  by  the  company  a  salary 
for  their  time,  without  reference  to  the  at- 


tempted adjustment,  and  we  think  the  court 
was  correct  in  not  allowing  the  $10  a  day 
claimed  for  such  agents. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  herein  is  reformed,  so  that 
the  defendant  in  error  shall  hare  Judgment 
for  the  sum  of  $1,305.22,  with  interest  from 
March  13,  1914,  and  that  defendant  in  error 
recover  the  costs  incurred  on  this  appeal. 
As  thus  reformed,  the  Judgment  of  the  trial 
Is  affirmed. 

Beformed  and  affirmed. 

Oldnlon  on  Motion  for  Rehearing. 

We  fell  into  error  in  decreeing  that  the 
judgment  heroin  should  bear  interost  from 
March  13,  1914.  The  Interest  should  begin 
on  May  5,  1914.  To  the  extent  of  correcting 
the  judgment  as  herein  indicated,  the  motion 
for  rehearing  is  granted,  and  the  Judgment  Is 
corrected,  so  that  it  shall  bear  interest  from 
May  5,  1914.  In  all  other  respects  the  mo- 
tion for  rehearing  is  overruled. 

Granted  In  part  and  in  part  overruled. 


PIBROB  FORDTOBJ  OHi  ASS'N  v.  WOOD^ 
BUM.     (No.  8209.) 

(Court  of  Civil  Appeals  of  Texas.  Ft.  Worth. 
Jan.  8,  1916.  On  AppeUee's  Motion  for  Re- 
hearing, Feb.  19,  1918.  On  AppeUee's  Sec- 
ond Motion  for  Rehearing,  March  25.  1916, 
On  Appellant's  Motion  for  Rehearing,  June  3, 
1916.) 

1.  Mines  and  Minerals  <S=>66(6),  74— On, 
AND  Gas  Contbacts— Nature  of  Insisu- 

ICKNT — LlABILITT    OF   AbSIONEE, 

Where  an  instrument  relating  to  oil  and  gas 
rights  amounts  to  a  eonveyance  of  an  Interest 
in  the  fee  subject  to  defeasance  by  condition 
subsequent,  an  assignee  who  did  not  specially 
agree  to  assume  the  burdens  therein  contained 
would  not  be  bound;  but,  where  the  instru- 
ment is  a  mere  lease  contract,  the  assignee  who 
accepts  the  assignment  of  the  rights  and  pi^vi- 
leges  under  the  lease  would  be  burdened  with 
the  obligations  and  covenants  running  with  the 
land. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  K  156,  163,  l64,  2)2; 
Dec  Dig.  «=>56(6),  74.J 

On  Appellee's  Motion  for  Rehearing. 

2.  Mines  and  Minerals  «=s>55(6)— CoNSXBtrc- 

TION  AND  OPBBATION— COVBNANTB  ROWNIKO 

WITH  Land. 

In  a  conveyance  of  oil  and  gas  in  place 
under  certain  land,  a  reservation  of  title  to  one- 
eighth  of  the  gas  and  oil  is  a  covenant  running 
with  the  land. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |§  156, 163,  164;  Dec.  Dig. 
«=»55(6).] 

On  Appellee's  Second  Motion  for  Rehearing. 

3.  Mines  and  Minerals  ^^74  —  Oil  and 
Gas  Contract— Nature  of  Instrument  — 
Liabiutt  of  Assignee. 

An  instrument  whereby  the  lessor  grants, 
sells,  conveys,  and  leases  unto  the  lessees  all  the 
oU  and  gas  m  and  under  certain  land  for  one 
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^ear  and  ai  mnch  longer  as  oil  or  gas  ii  found 
in  pajring  qnastities,  for  which  the  lessees  agree 
to  deliver  one-eighth  part  to  the  lessor  and  to 


begin  operations  for  drilling  of  a  well  within 
six  months,  or  to  pay  60  cents  per  acre  in  ad- 
vance for  one  six  months'  extension  of  the 
time  for  beginning  operations,  providing  that 
all  covenants  between  the  parties  shall  extend 
to  their  assigns,  is  governed  by  the  law  relating; 
to  leases,  aqd  assignees  of  the  lessees  are  liable 
to  the  lessor,  where  the  operations  for  digging 
wells  were  not  commenced  within  six  months, 
for  the  50  cents  per  ac^'e, 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  i  202;  Dec.  Dig.  «=>74.] 
4.  Mines  and  Minerals  ^=»68— Oil  and  Gas 

conteaots— unrlatekal  contract. 
A  conveyance  and  lease  of  all  the  oil  and 
gas  in  and  under  certain  land  for  one  year  and 
as  much  longer  as  oil  or  gas  is  found  in  paying 
quantities,  for  which  lessees  pay  $1  an  acre  and 
agree  to  deliver  to  the  lessor  one-eighth  of  the 
oil  or  gas  foimd  and  to  begin  operations  for 
drilling  a  well  within  six  months,  or  to  pay  50 
cents  per  acre  in  advance  for  one  six  months' 
extension  of  the  time  for  beginning  operations, 
is  not  void  as  being  unilateral. 

[Ed.  Note. — ITor  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  if  168,  169;  Dec  Dig. 
<S=»58.] 

On  Appellant's  Motion  for  B«hearing. 

6.  Courts  «=»247 (5)  —  Appellate  Jurisdic- 
tion— Ckbtitication  of  Questions. 
Where  the  judges  of  the  Court  of  Civil  Ap- 
peals all  fully  concur  in  the  opinion  and  are 
satisfied  that  its  conclusions  are  correct,  the 
questions  at  issue  will  not  be  certified  to  the 
Supreme  Court. 

lEd.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  «s>247(6);  Appeal  and  Error,  Cent  Dig. 
S1773.] 

Appeal  from  Wichita  County  Court;  Harv- 
ey Harris,  Judge. 

Action  by  F.  W.  Woodmm  against  the 
Pierce  Fordyce  OH  Association.  From  a 
Judgment  for  plaintUt,  defendant  appeals. 
Affirmed. 

Hoff,  Martin  &  Bnllington,  of  Wichita 
Falls,  for  appellant.  Carrigan,  Montgomery 
&  Brlttain,  of  Wichita  Falls,  for  appellee. 

BUCK,  J.  Suit  was  brought  by  appellee, 
as  plaintur,  against  appellant,  as  defendant, 
filed  January  21,  1915,  to  recover  the  sum  of 
$509.50  with  interest,  from  January  8,  1914, 
alleged  to  be  one-half  of  the  six  months' 
rental  due  by  virtue  of  an  oil  and  gas  lease 
contract  entered  into  between  plaintiff  and  J. 
E.  Head  and  W.  M.  Snyder,  on  January  8, 
1914.  An  undivided  one-half  interest  in  said 
lease  bad  been  transferred  by  the  said 
Snyder  on  January  15,  1914,  to  one  !<.  S. 
Kempher,  and  by  Kempher  transferred  on 
March  6,  1914,  to  H.  Clay  Pierce,  trustee  for 
defendant  It  was  sought  to  hold  defendant 
liable  as  the  assignee  of  said  lease.  Defend- 
ant answered  by  general  demurrer,  and  by 
denying  certain  paragraphs  of  the  plaintiff's 
petition,  and  specially  answered  that  the  con- 
tract on  which  plaintiff  sought  to  recover  was 
unilateral  and  void,  and  that  it  had  not  as- 
sumed any  obligations  under  said  contract, 
or  agreed  to  become  liable  for  the  debts  or 


obllgationa  mentioned  In  said  contract,  and 
that  it  was  not  In  any  way  liable  on  the 
same  because  said  contract  was  within  the 
statute  of  frauds,  and  the  defendant  had 
made  no  agreement  or  obligation  to  answer 
for  the  default  of  the  said  Head  or  Snyder. 
The  case  was  tried  before  the  court  wlthont 
the  aid  of  a  Jury,  and  Judgment  rendered  for 
plaintiff  in  the  amount  sued  for,  to  wit, 
1609.50,  from  which  Judgment  the  defendant 
appeals.  Findings  of  fact  and  condostons 
of  law  filed  by  the  court. 

The  contract  entered  into  by  and  between 
F.  W.  Woodrum,  party  of  the  first  part,  and 
J.  E.  Head  and  W.  M.  Snyder,  parties  of  the 
second  part.  Is  as  follows,  omitting  parts 
purely  formal  and  the  description  of  the 
lands  involved,  amounting  to  2,038  acres,  the 
rights  covering  one-half  of  which  were  later 
assigned  by  Snyder  to  Kempher  and  by  the 
latter  to  the  trustee  acting  for  the  appellant, 
said  contract  being  signed  by  parties  thereto 
and  duly  acknowledged  by  Woodrum: 

"That  the  lessor,  in  consideration  of  the  sum 
of  one  dollar  to  him  in  hand  paid  by  the  lessees, 
the  receipt  of  which  is  hereby  acknowledged,  as 
well  as  in  consideration  of  the  covenants  and 
agreements  hereinafter  contained  on  the  part 
of  the  lessees,  does  hereby  grant,  sell,  convey  and 
lease  unto  the  said  lessees  all  the  oil  and  gas  in 
and  under  the  following  described  tracts  of  land, 
and  the  possession  thereof  for  the  purpose  of  en- 
tering upon  and  operating  thereon  and  removing 
tbercSrom  said  oil  and  gas,  with  the  right  to  use 
sufficient  water,  gas  and  oil  from  the  premises 
to  operate  said  property ;  with  the  right  of  in- 
gress and  egress  at  all  times  for  such  purposes, 
and  all  rights  and  privileges  necessary  for  such 
operations.  Also  tne  right  to  remove  at  any 
time  all  property  pipes  and  Improvements  placed 
thereon  or  erected  in  or  upon  said  land  by  the 
lessees,  and  also  the  right  of  sabdividing  or 
transferring  all  or  any  part  of  the  rights  herein- 
after conveyed  and  the  premises  hereinafter  de- 
scribed.   •    •    • 

"To  have  and  to  hold  the  same  for  the  term 
of  one  year  from  this  date  and  as  much  longer 
thereafter  as  oil  or  gas  is  found  thereon  and 
produced  therefrom  in  paying  quantities. 

"The  lessees  agreed  to  deliver  to  the  lessor  in 
tanks  or  pipe  lines,  free  of  charge,  one-eightb 
(%)  part  of  all  the  oil  produced  and  saved  from 
said  land.  If  gas  is  found  in  paying  quantities, 
the  lessees  agree  to  pay  the  lessor  therefor  one- 
eighth  (}6)  of  all  the  net  profits  which  may  be 
derived  from  the  sale  of  gas  while  the  same  is 
being  sold  off  of  said  premises. 

"If  gas  is  found  in  paying  quantities  the  lessor 
shall  nave,  free  of  cost,  sufficient  gas  to  light 
and  heat  one  dwelling  house  upon  said  land,  the 
same  to  be  taken  at  the  well  and  at  the  lessor's 
risk  and  expense,  and  provided  there  is  suffi- 
cient production  of  gas  on  said  premises  over 
and  above  the  amount  necessary  for  the  opera- 
tion of  said  premises. 

"The  lessees  agree  to  place  all  pipe  lines  below 
plow  depth  whenever  requested  by  the  lessor, 
and  to  pay  lessor  for  all  damages  done  to  grow- 
ing crops  while  said  property  is  being  operated. 

"Lessees  agree  to  begin  operations  for  the 
drilling  of  a  well  upon  the  above-described  prem- 
ises within  six  months  from  the  date  hereof,  or 
thereafter  to  pay  to  the  lessor  the  sum  of  fifty 
cent  per  acre  for  one  six  months'  extension  of 
the  time  for  beginning  such  operations,  said  pay- 
ment to  be  made  in  advance,  and  such  paymeut 
to  be  made  six  months  from  this  date^  unless 
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operation*  for  a  well  have  been  begun  at  said 
time.  Said  payment  to  be  accepted  as  a  rental 
luul  complete  remuneration  to  lessor  for  a  de- 
la;  of  six  months  in  beginning  said  operations. 

"The  lessees  agree  that  if  oil  or  gas  is  found 
in  paying  quantities  in  the  first  well  bored  on 
this  lease,  that  they  will  then  begin  operations 
for  drilling  a  second  well  on  said  land  within 
sixty  days  after  the  completion  of  the  tirst  well. 

"The  lessees  further  agree  that  in  the  event 
that  oil  is  produced  in  quantities  of  one  hundred 

SLOO)  barrels  per  day  or  more  for  ten  consecutive 
ays  from  either  of  the  wells  above  referred  to 
after  the  completion  of  the  same,  that  then  the 
■aid  lessees  will  pay  to  the  lessor  an  additional 
amount  in  cash  of  ten  thousand  dollars  ($10,- 
000),  payable  from  twenty  per  cent,  of  the  net 
production  of  oil  from  said  land  as  the  same  is 
sold,  such  payments  to  continue  until  the  full 
amount  of  ten  thousand  dollars  is  paid,  and  such 
payments  shall  not  afl'ect  the  right  of  the  lessor 
to  his  one-eighth  interest  of  the  oil  produced. 

"It  is  furuier  agreed  that  in  the  event  any 
well  drilled  by  the  lessees  on  the  above-described 
land  should  prove  to  be  valuable  as  a  water  well 
and  not  produce  oil  or  gas  in  paying  quantities, 
then  the  lessor  shall  have  the  right  to  have  said 
wdl  and  to  use  the  same  for  water  purposes  by 
paying  to  the  lessees  a  reasonable  secondhand 
price  for   the  casing  in   said  well. 

"If  the  lessees  shall  fail  in  any  material  way 
te  comply  with  the  terms  of  this  lease,  then  the 
Eame  shall  at  once  be  terminated  at  the  option 
of  the  lessor. 

"The  above-described  premises  are  situated  in 
what  is  known  as  a  territory  which  has  been  un- 
developed for  oil  or  gas,  therefore,  it  is  thorough- 
ly understood  that  the  sum  of  money  above  pro- 
vided for  as  a  rental  shall  be  accepted  in  lieu 
of  developments,  and  no  forfeiture  will  be  claim- 
ed under  this  lease  until  the  end  of  the  term 
hereof,  unless  there  is  a  failure  upon  the  part  of 
the  leasee  to  pay  said  rentals  as  above  stipulated. 

"In  consideration  of  the  money  paid  at  the 
delivery  hereof,  lessee  acquires  and  has  the 
right  and  opti<ni  to  surrender  this  grant  at  any 
time  upon  the  payment  of  one  dollar,  and  all 
amounts  then  due  hereunder,  and  thereafter  be 
released  and  discharged  from  all  payments,  ob- 
ligations and  covenants  herein  contained,  where- 
upon this  grant  shall  become  null  and  void ;  or 
to  continue  the  same  in  full  force  and  effect  by 
making  the  stipulated  payments  which  lessor 
hereby  binds  himself  to  accept  when  tendered. 

"In  the  event  lessees  surrendered  this  lease  as 
above  provided,  they  hereby  bind  themselves  to 
surrender  to  lessor  a  deed  of  surrender  of  this 
lease,  duly  authenticated  for  record,  and  the  de- 
positing in  the  post  office  of  said  deed  of  sur- 
render and  a  check  for  one  dollar,  payable  to  the 
lessor  and  all  amounts  then  due  hereunder,  to- 
gether with  the  notice  of  such  surrender,  shall 
be  accepted  as  a  full  and  legal  surrender  of  this 
Krant,  and  shall  terminate  this  lease  and  all  ob- 
ligations hereunder. 

"Post  office  address  of  lessor  is  Sejrmour, 
Texas. 

"All  convenants  and  agreements  herein  set 
forth  between  the  parties  hereto  shall  extend  to 
their  respective  heirs,  legal  representatives  and 
assigns." 

In  the  transfer  of  Ills  one-half  interest  In 
the  rights  and  privileges  conveyed  under  the 
original  Instrument  to  Kempher,  said  Suyder 
was  Joined  by  hla  wife,  and  the  acknowledg- 
ments of  Kempher,  Head,  and  Mrs.  Snyder 
were  taken,  and  it  was  specially  provided  In 
said  assignment  or  conveyance  that: 

"All  covenants  and  agreements  herein  set 
forth  between  the  parties  hereto  shall  extend 
to  their  respective  neirs,  legal  representatives 
and  assigns." 

The  transfer  of  date  March  6,  1914,  from 
Kempher  to  B.  Clay  Pierce,  trustee,   was 


duly  signed  and  acknowledged  by  Kempher, 
and,  omitting  formal  parts,  is  as  follows: 

"That  for  and  in  consideration  of  the  sum 
of  two  thousand  dollars  ($2,000.00)  to  me  in 
band  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  for  other  and  more  valuable 
consideration,  receipt  whereof  is  also  acknowl- 
edged, I  have  this  day  sold,  assigned,  transfer- 
red and  delivered,  and  do  by  these  presents  sell, 
assign,  transfer  and  deliver  to  H.  Clay  Pierce, 
trustee,  all  of  my  right,  titie  and  interest  in  all 
of  the  oil  and  gas  lands  covered  by  and  described 
in  the  contract  entered  into  between  myself  and 
W.  H.  Snyder  and  Lorena  Snyder,  his  wife, 
and  J.  E.  Head,  executed  on  the  15th  day  of 
January  1914,  the  original  of  which  is  hereto 
attached  and  made  a  part  of  this  indenture,  to- 
gether with  all  of  my  right,  titie  and  interest 
in  the  said  contract,  and  in  witness  whereof  I 
have  hereto  set  my  hand  on  the  day  and  year 
first  above  written." 

It  was  agreed  by  counsel  representing  both 
parties  that  in  the  last  mentioned  and  quot- 
ed transfer,  H.  Clay  Pierce,  trustee,  was  act- 
ing as  trustee  for  the  appellant,  and  that  a 
one-half  interest  in  said  oil  and  gas  lease 
belongs  to  appellant  by  virtue*  of  said  trans- 
fer. 

"It  was  further  admitted  upon  the  trial  that 
no  operations  for  the  drilling  of  a  well  on  the 
land  described  in  the  plaintiff's  petition  and  in 
the  oil  and  gas  lease  had  ever  been  begun,  and 
that  neither  the  lessees  nor  their  assigns  had 
ever  paid  the  plaintiff  anything,  or  offered  to 
pay  him  anything,  for  the  six  months'  extension 
provided  for  in  the  contract,  and  that  the  said 
ground  had  not  been  surrendered,  and  [defend- 
ant] had  made  no  offer  to  surrender  same,  and 
that  no  deed  of  surrender  had  been  executed,  and 
that  the  one  dollar  provided  for  in  the  lease  in 
order  to  surrender  same  had  not  been  paid." 

Appellant,  by  its  three  assignments,  raises 
really  but  two  questions: 

First  That  the  court  erred  in  falling  to 
sustain  defendant's  general  demurrer  be- 
cause, as  stated  in  its  proposition  under  the 
Qrst  assignment: 

"Where  a  vendor  who  sells  the  oil  and  gas  in 
place  in  certain  land  sues  the  assignee  of  the 
purchaser  of  said  oil  and  gas  in  and  under  said 
land  for  specific  performance  of  the  purchaser's 
contract,  agreeing  to  drill  a  w^  on  the  land 
within  a  certain  time,  or,  in  the  alternative, 
to  pay  the  vendor  a  certain  sum  of  money,  and 
the  petition  fails  to  allege  that  the  assignee 
agreed  to  perform  the  terms  and  stipulations 
of  the  purchaser's  contract  and  assume  the  ob- 
ligations thereof,  it  fails  to  state  a  cause  of  ac- 
tion against  the  defendant  assignee." 

It  is  claimed  under  the  contract  set  out 
that  It  was  intended  to  be  a  conveyance  of  a 
part  of  the  land,  the  estate  in  fee,  and  that 
a  subsequent  vendee  who  did  not  specially  as- 
sume the  convenants  and  obligations  recited 
In  the  original  Instrument  of  conveyance 
would  not  be  bound  thereby,  but  would  only 
take  title  subject  thereto. 

Second.  That  the  contract  is  unilateral, 
and  therefore  void,  inasmuch,  as  stated  in 
the  proposition  under  the  second  assignment : 

"Where  the  consideration  paid  for  an  oil  and 
gas  lease  Is  one  dollar  and  an  agreement  to  drill 
for  oil  or  pay  a  stipulated  sum  in  lieu  of  de- 
velopment, and  the  lease  provides  that  the  lessee 
may,  by  the  payment  at  any  time  to  the  lessor 
of  a  nominal  sum,  be  released  of  all  payments, 
obligations,  and  covenants  contained  therein, 
in  the  absence  of  development,  such  contract 
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Is  unilateral  and  void  for  want  of  mutoalit;,  and 
terminable  at  the  will  of  either  party." 

[1]  Of  course,  If  either  question  raised 
should  be  decided  favorably  to  the  appellant; 
the  Judgment  of  the  trial  court  must  be  re- 
versed and,  as  tbe  evidence  seems  to  have 
been  fully  developed,  here  rendered  for  ap- 
pellant. Therefore  we  will  direct  our  at- 
tention, first,  to  the  question  as  to  whether, 
by  tbe  terms  of  the  contract,  and  instrument 
of  conveyance  between  Woodrum  of  the  first 
part  and  Head  and  Snyder  of  the  second 
part,  there  was  Intended  to  be,  and  was  in 
fact,  a  conveyance  of  an  interest  in  the  fee 
subject  to  defeasance  by  a  condition  subse- 
quent, in  which  case  an  assignee  who  did  not 
specially  agree  to  assume  the  burdens  and 
obligations  therein  contained  would  not  be 
bound.  If  it  should  be  held  to  be  a  mere 
lease  contract,  then  the  assignee  who  accept- 
ed tbe  assignment  of  the  rights  and  privileges 
granted  under  the  lease  would  be  burdened 
with  the  obligationa  and  covenants  running 
with  the  land. 

This  question  is  one  concerning  which 
there  Is  some  contrariety  of  opinion,  and  even 
in  our  own  state  there  seems  to  be  ample  au- 
thority to  sustain  the  conclusion  that  a  con- 
tract of  this  nature  Is  not  a  conveyance  of 
title  to  any  part  of  the  real  estate,  but  a 
mere  rental  contract.  But  In  the  case  of 
Texas  Company  v.  Daugherty  (Sup.)  176  S. 
W.  717,  a  suit  was  brought  by  the  appellant 
company  to  enjoin  the  tax  collector  and  oth- 
ers of  Wichita  county  from  enforcing  the 
collection  of  county  and  state  taxes,  which 
had  been  assessed  against  the  company  upon 
certain  oil  leases  which  said  company  held 
in  said  county,  and  the  Supreme  Court,  in  a 
very  exhaustive  opinion  by  present  Chief 
Justice  Phillips,  held  that  a  similar  lease 
was  not  Intended  as  a  mere  franchise  or 
rental  contract,  but  as  a  conveyance  of  the 
property  and  privileges  mentioned,  and  was 
a  present  grant  of  title  in  fee  in  the  oil 
and  gas  in  tbe  ground.  In  this  opinion  the 
authorities,'  both  in  this  state  and  in  other 
jurisdictions,  are  collected  and  collated,  in- 
cluding some  of  the  cases  by  the  Supreme 
Court,  as  well  as  those  by  the  Courts  of 
Civil  Appeals,  which  have  been  understood 
by  the  profession  as  holding  that  oil  and  gas 
In  place  are  not  susceptible  of  grant,  and 
the  conveyance  creates  no  property  interest 
in  the  land,  but  only  a  bare  right  or  privilege 
to  go  on  the  land  and  mine  for  such  min- 
erals and  reduce  them  to  possession.  '  Til 
the  course  of  the  opinion.  Judge  Phillips 
uses  the  following  language: 

"A  fee  may  pass  by  deed  upon  a  condition 
subsequent  to  the  same  extent  as  though  the 
condition  did  not  exist,  subject  to  tbe  contin- 
gency of  being  defeated  according  to  the  condi- 
tion, and  here,  if  any  property  was  conveyed, 
there  was  a  present  grant  but  liable  to  be  de- 
feated by  the  grantee^g  failure  to  perform  the 
requirement  in  respect  to  beginning  operations 
for  the  drilling  of  a  well  for  oil  or  gas,  or,  in 
lieu  thereof,  making  the  quarterly  payment  |>ro* 
vided.    The  grant  amounted  to  a  def«Mible  titl» 


In  fee  to  the  oil  and  gai  in  the  ground,  if  oil  and 
gas  in  place  are  capable  of  owner^ip  and  con- 
veyance. 

"This  brings  us  to  the  consideration  of  the 
latter  question,  and  the  contention  of  th« 
plaintiff  in  error  that  these  substances  are  in- 
capable of  ownership  as  property  until  severed 
or  extracted  from  toe  ground,  and  that  there- 
fore these  instruments  conferred  upon  it  no 
more  than  a  mere  nse  of  die  surface  of  the 
ground  and  the  right  to  take  them  from  it, 
amounting  only  to  a  privilege  belonging  to  the 
land  and  taxable  as  a  part  of  it  against  the 
owner  of  the  fee,  but  vesting  it  with  the  title 
to  no  property  whatever.  •  •  •  •  It  is  no 
longer  aoubted  that  oil  and  gas  within  the 
ground  are  minerals.  They  have  peculiar  at- 
tributes not  common  to  other  minerals  because 
of  their  fugutive  nature  or  vagrant  habit— the 
disposition  to  wander  or  percolate,  and  the 
possibility   of   their  escape   from   beneath    one- 

Sart  of  the  surface  of  the  earth  to  another, 
evertheless,  they  are  to  be  classed  as  min- 
erals" (citing  a  numl>er  of  cases).  "In  place, 
they  lie  within  the  strata  of  the  earth,  and 
necessarily  are  a  part  of  the  realty.  Being  a 
part  of  the  realty  while  in  place,  it  would  seem 
to  logically  follow  that,  whenever  they  are  con- 
veyed while  in  that  condition  or  possessing  that 
status,  a  conveyance  of  an  interest  in  the  real- 
ty results.  It  is  generally  conceded  that,  for 
the  pui]pose  of  ownership  and  conveyance  of 
solid  minerals,  the  earth  may  be  divided  hori- 
zontally as  well  as  vertically,  and  that  title  to 
the  surface  may  rest  in  one  person  and  title  to 
the  strata  beneath  the  surface  containing  such 
minerals  in  another.  Because  of  the  fugitive 
nature  of  oil  and  gas,  some  courts,  emphasis- 
ing the  doctrine  that  they  are  incapable  of  ab- 
solute ownership  until  captured  and  reduced  to 
possession  and  analogizing  their  ownership  to 
that  of  things  ferie  naturee,  have  made  a  dis- 
tinction between  their  conveyance  while  in  place 
and  that  of  other  minerals,  holding  that  it  cre- 
ated no  interest  in  the  realty.  But  it  Is  diffi- 
cult to  perceive  a  substantial  ground  for  the 
distinction.  A  purchaser  of  them  within  the 
ground  assumes  the  hazard  of  their  absence 
through  the  possibility  of  their  escape  froin 
beneath  tbe  particular  tract  of  land,  and,  of 
course,  if  they  are  not  discovered,  the  convey- 
ance is  of  no  effect,  jnst  as  the  purchaser  of 
solid  mineral  within  the  ground  incurs  tixe  risk 
of  its  absence,  and  therefore  a  futile  venture. 
But  let  it  lie  supposed  that  they  have  not  es- 
caped, and  are  in  repose  within  the  strata  be- 
neath the  particular  tract  and  capable  of  pos- 
session by  appropriation  from  it.  There  they 
clearly  constitute  a  part  of  the  realty.  Is  the 
p08ai>iility  of  their  escape  to  render  them  while 
in  place  incapable  of  conveyance,  or  is  their 
ownership  while  in  that  condition,  with  the  ex- 
clusive right  to  take  them  from  the  land,  any- 
thing less  than  ownership  of  an  interest  in  the 
land?  Conceding  that  they  are  fluent  in  their 
nature  and  may  depart  from  the  land  before 
brought  into  absolute  possession,  will  it  be  de- 
nied that,  so  long  as  they  have  not  departed, 
they  are  a  part  of  the  land?  Or  when  con- 
veyed in  their  natural  state,  and  they  are  in 
fact  lieneath  the  particular  tract,  that  their 
grant  amounts  to  an  interest  in  the  land? 
The  opposing  argument  is  founded  entirely  upon 
their  peculiar  property,  and  therefore  the  risk 
of  their  escape.  But  how  does  that  possibil- 
ity alter  the  character  of  the  property  interest 
which  they  constitute  while  in  place  beneath 
the  land?  The  argument  ignores  the  equal  pos- 
sibility of  their  presence,  and  that  the  partiea. 
have  contracted  upon  the  latter  assumption; 
that,  if  they  are  in  place  beneath  the  tract, 
they  are  essentially  a  part  of  the  realty,  and 
their  grant,  therefore,  while  in  that  condition, 
if  effectual  at  all,  is  a  grant  of  an  interest  in 
the  realty.     In  other  words,  the  questioa.  it. 
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to  na,  reducM  itself  to  thia:  If  the  oil 
and  gas,  tbe  subject  of  the  conveyance,  are  in 
fact  not  beneath  or  within  the  land,  and  are 
therefore  not  capable  of  being  reduced  to  pos- 
session, the  conveyance  ia  of  no  effect.  But,  if 
they  have  not  departed  and  are  beneath  it,  they 
are  there  aa  a  part  of  the  realty;  and  their 
conveyance  while  in  place,  if  the  instmment  be 
givm  any  effect,  is  consequently  the  convey- 
«nce  of  an  interest  in  the  realty." 

In  the  recent  case  at  Gnffey  t.  Smith  et  al., 
237  U.  S.  120,  35  Sup.  Ct  532,  69  L.  Ed.  866, 
involving  the  construction  of  a  lease  very 
similar  to  tbe  one  under  consideration,  Mr. 
Justice  Van  Devanter  of  the  United  States 
Supreme  Court  says : 

"It  is  aettled  by  the  decisions  of  the  Supreme 
Court  of  IUin<ria  that  an  oil  and  gas  lease,  like 
that  of  the  comidainants,  passea  to  the  lessee, 
his  heirs  and  assigns,  a  present  vested  right— 
'a  freehold  intereav — in  the  premises:  that  this 
interest  is  taxable  as  real  property  (citing  a 
number  oil  authorities). 

Therefore,  restraining  the  temptation  to  go 
more  into  detail  and  to  present  some  of  the 
leading  authorities  pro  and  con,  we  will  con- 
tent ourselves  with  stating  that  It  seems  from 
tbese  two  cases,  both  of  commanding  author- 
ity, that  a  lease  contract,  using  terms  similar 
or  to  the  effect  of  those  used  in  the  Instant 
case,  conveys  a  title  In  fee  of  a  freehold  In- 
terest In  the  land.  If  we  are  correct  In  this 
conclusion,  It  follows  that  the  assignee  who 
has  not  assumed  any  of  the  obligations  or 
covenants  of  the  original  instrument  or  con- 
veyance is  not  bound  thereby,  and  that  the 
Judgment  of  tbe  trial  court  holding  tbe  appel- 
lant so  bound  must  be  reversed. 

If  we  are  correct  In  our  conclusion  as  to 
tlie  first  question  raised,  it  becomes  unneces- 
eaty  for  us  to  pass  upon  the  Issue  aa  to 
whether  or  not  tbe  contract  presented  Is  uni- 
lateral and  void.  We  are  dted  by  appellant, 
among  other  authorities,  to  the  case  of  Owens 
«t  aL  V.  Corsicana  Petroleum  Co.,  by  the 
AmarUlo  court,  169  S.  W.  192,  holding  that  a 
contract  almost  Identical  In  verbiage  was 
unilateral  in  its  nature.  While  we  recognize 
tbe  abiUty  with  which  Justice  Hall  of  that 
court  has  discussed  the  questions  involved  in 
the  cited  case  in  his  opinion,  yet  the  author- 
ity of  the  conclusion  reached  is  somewhat 
wealcened  by  the  fact  that  the  Supreme  Court 
baa  granted  a  writ  of  error,  with  the  follow- 
ing notation : 

"Granted;  we  are  of  the  opinion  that  the 
holding  that  the  lease  contract  was  void  because 
unilateral  was  erroneous.  It  appears  to  have 
been  supported  by  a  valuable  consideration  paid, 
though  it  be  regarded  as  a  contract  for  an  op- 
tion and  as  unilateral  in  character.  A  contract 
to  give  an  option  is  valid  If  supported  by  an  In- 
dependent consideration.  We  tlunk  it  question- 
able, however,  whether  a  contract  by  which  the 
opposite  party  agrees  to  do  a  definite  thing  with- 
in a  limited  period,  or  in  lieu  of  it,  to  pay  a 
specified  amount,  can  be  regarded  as  unilateral." 

It  would  seem  from  this  notation  that  the 
Supreme  Court  seriously  questioned  the  cor- 
rectness of  tbe  ruling  of  tbe  Court  of  ClvU 
Appeals  for  tbe  Seventh  District  on  tbe 
question  now  nnder  consideration.  In  line 
witb    ib»    iapparent    trend    of    opinion    of 


0ar  own  Supreme  Conrt  may  bs  dted  tbe 
case  of  Pittsburg  Vitrified  Pav.  &  Bldg. 
Brick  Ca  v.  Bailey,  by  the  Kansas  Supreme 
Conrt,  76  Kan.  42,  90  Pac  803,  12  L.  R.  A. 
(N.  S.)  745,  and  other  cases  In  6  Ruling  Casto 
Law,  p.  687,  {  94,  under  note  B.  Tbe  text 
above  cited  uses  this  language : 

"An  option,  supported  by  a  consideration,  fur- 
nishes another  illustration  of  a  contract  which 
is  valid  notwithstanding  the  lack  of  mutuality. 
It  ia  no  objection  to  the  validity  of  the  contract 
that  the  holder  of  the  option  is  under  no  obliga- 
tion to  exercise  it." 

In  the  Kansas  case,  supra,  tbe  court.  In 
holding  that  a  contract  very  similar  in  terms 
to  the  one  under  discussion  was  not  subject 
to  the  vice  of  lacking  In  mutuality  says : 

"It  ia  urged  there  is  no  mutuality  in  thia  con- 
tract, that  it  is  unilateraL  It  ia  well  aaid  in 
9  Cyc.  334:  'Where  there  is  an  agreement 
founded  on  a  consideration,  it  Is  not  invalid  for 
want  of  mutuality  because  one  party  has  an 
option  and  the  other  baa  not;  or,  in  other 
worda,  becauke  it  is  obligatory  on  one  and  op- 
tional on  the  other.  So  want  of  mutuality  can- 
not be  set  up  as  a  defense  by  the  party  who  has 
received  the  benefit  simply  because  it  was  left 
optional  with  the  other  aa  to  whether  he  would 
enforce  his  right'  See  Pennsylvania  Co.  v. 
Dolan,  6  Ind.  App.  109.  82  N.  E.  602,  51  Am. 
St  Rep.  289.  Under  the  conditions  of  the  con- 
tract, as  construed  and  acted  upon  by  the  par- 
ties thereto,  tbe  company  paid  $1  and  became 
obligated  to  pay  $40  per  annum  rental  from  tbe 
day  of  its  execution  until  auch  time  as  they 
should  complete  a  weU  or  surrender  the  lease. 
It  exerdaed  ita  option  by  paying  the  rent  for 
two  successive  years  and  the  lessors  acquiesced 
in  the  partial  performance  of  the  contract  by 
accepting.  Tbe  lessors  will  not,  therefore, 
be  beard  to  say,  when  the  three  years'  rent  is 
tendered,  that  the  contract  is  unilateral  and 
revocable  by  them  because  the  company  might 
have  then  exercised  ita  option  to  surrender  the 
leaae.  The  consideration  ia  not  only  valuable, 
but  it  is  adequate.  Although  this  decision  is 
not  based  thereon,  the  writer  is  of  the  opinion 
that  the  $1  consideration,  admitted  to  have  been 
received,  in  the  absence  of  fraud  or  bad  faith, 
is  aufficient  to  sustain  this  contract  Support- 
ing a  contract  almost  identical  in  this  respect 
with  the  one  here,  it  ia  held  in  Allegheny  Oil 
Co.  V.  Snyder,  106  Fed.  764  [46  O.  C.  A.  6041, 
that  the  lease  constitutes  an  entire  contract, 
and  that  the  consideration  recited,  being  $1, 
supports  not  only  the  grant  of  the  two  years 
term,  but,  as  well,  the  privilege  of  extending  the 
time  for  drilling  by  paying  the  stipulated  price 
therefor.  To  much  the  same  effect,  see  Gas  Co. 
V.  Eckert,  70  Ohio  St  127,  71  N.  E.  281: 
Bouvier'a  Dictionary,  406;  6  Am.  ESncyc.  of 
Law,  694,-  696." 

Further,  it  might  be  noted  with  effect  that 
in  tbe  Instant  case  neither  the  original  gran- 
tees nor  their  subsequent  assignees  have 
elected  to  exercise  their  right  of  cancellation, 
nor  have  they  performed,  or  offered  to  per- 
form, the  three  things  which  It  was  specified 
they  should  perform  in  the  event  of  cancella- 
tion, to  wit,  the  payment  of  all  accrued 
rental,  payment  of  $1,  and  the  execution  and 
delivery  of  a  surrender  deed.  Therefore  It 
can  hardly  be  said  with  justice  that  the  gran- 
tee under  the  lease  was  not  bound  to  comply 
with  the  agreements  to  sink  a  well  and  other- 
wise  develop  the  land  for  oil  and  gas,  but 
had  the  right  at  any  time  to  cancel  the  obli- 
gation and  to  exercise  a  right  of  rescission. 
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For  In  tbe  ezerdse  of  Buch  right  be  must 
comply  with  the  stipulations  above  men- 
tioned. 

But  we  do  not  deem  It  necessary  to  decide 
the  question  as  to  whether  the  contract  un- 
der consideration  was  void  because  uni- 
lateral, though,  for  the  reasons  and  upon  the 
authorities  mentioned,  we  are  Inclined  to  the 
opinion  that  It  is  not,  and  do  not  here  decide 
the  same,  but  we  base  our  judgment  upon 
the  first  question  discussed,  to  wit,  that  tbe 
instrument  in  question  constituted  and  evi- 
denced a  conveyance  of  an  interest  in  realty, 
and  that  the  assignee  who  has  not  assumed 
tbe  obligations  and  covenants  therein  con- 
tained does  not  become  bound  thereby. 

For  the  reasons  given,  the  judgment  ot  tbe 
trial  court  is  hereby  reversed,  and  judgment 
is  here  rendered  for  appellant. 

DUNKLIN,  J.,  disquaUfled  and  not  sitting'. 

On  Appellee's  Motion  for  Rehearing. 

BUCK,  J.  [2]  In  appellee's  motion  for  re- 
hearing, the  earnest  contention  la  made  that 
the  agreement  on  the  part  of  the  original  les- 
see to  pay  the  sum  of  50  cents  per  acre  for 
the  six  montlis'  extension  of  the  time  for  be- 
ginning operations  is  a  "covenant  running 
with  the  land,"  and  that  therefore  the  as- 
signee, appellant,  would  be  liable  therefor, 
even  though  the  instrument  conveyed  In  part 
the  fee,  and  even  though  tbe  assignee  did  not 
by  apt  words  so  bind  himself.  We  do  not 
understand  the  law  upon  this  question  to  be 
so  decided  in  this  state.  In  O.,  C.  &  S.  F. 
By.  Co.  V.  Smith,  72  Tex.  122,  9  S.  W.  865, 
2  Ii.  R.  A.  281,  when  the  remote  vendee  of 
certain  land  adjoining  the  railway  company's 
right  of  way  sought  to  enforce  a  stipulation 
In  the  deed  from  his  remote  grantor  to  the 
railway,  to  the  effect  that,  under  certain  con- 
ditions, the  railway  company  should  keep  its 
right  of  way  under  lawful  fence,  etc.,  it  is 
said: 

"There  has  been  much  discussion  in  the  cases 
turning  upon  this  point  'concerning  express  cove- 
nants and  covenants  in  law,  and  -nhicb  covenants 
run  with  the  land  and  which  of  them  are  collateral 
and  do  not  go  with  the  land,  and  when  the  as- 
signee shall  be  bound,  without  naming  him,  and 
where  not.'  In  Spencer's  Case,  3  Coke,  31,  which 
is  recognized  as  the  leading  authority  upon  this 
subject,  the  rule  is  said  to  be:  'That  when  the 
covenant  extends  to  a  thing  in  esse  part  of  the 
demise,  the  thing  to  be  done  by  force  of  the 
covenant  is  annexed  and  appurtenant  to  the 
thing  demised,  and  shall  go  with  the  land  and 
bind  the  assignee  though  be  is  not  bound  by 
express  words ;  but  when  the  covenant  extends 
to  a  thing  which  is  not  in  being  at  the  time  of 
the  demise  made,  it  cannot  be  appurtenant 
•  *  •  to  the  thing  that  has  no  being.'  If  the 
'Covenant  be  to  erect  or  set  up  a  new  bouse  and 
the  lilce,  it  will  not  bind  the  assignees  unless 
they  be  named  in  the  covenant.  •  •  •  Those 
covenants  which  are  held  to  run  with  the  land 
and  inure  to  the  benefit  of  the  assignee  are  such 
as  generally  affected  tbe  land  itself  and  confer- 
red a  benefit  on  tbe  grantor." 

This  holding  was  approved  in  Vt.  Wayne, 
etc.,  By.  Co.  v.  Board  of  Commissioners,  24 


Ind.  App.  519,  57  N.  B.  148,  and  In  Buddlck 
V.  Hallway,  116  Mo.  80,  22  S.  W.  500,  38  Am. 
St.  Bep.  570.  In  the  last-cited  case  tbe  Su- 
preme Court  of  Missouri  says: 

"Upon  the  execntion  by  plaintiff  of  the  deeds, 
the  title  to  the  strip  of  land  embraced  therein 
vested  in  the  grantees,  subject  to  be  defeated  by 
failure  on  their  parts  to  comply  with  the  condi- 
tions expressed  in  the  deeds ;  that  is,  to  furnish 
in  tbe  one  case  a  pass  to  plaintiff,  and  in  the 
other  to  plaintiff's  wife  and  family.  Upon  con- 
dition broken,  and  entry  for  reason  thereof,  the 
title  would  revert  to  and  become  reinstated  in 
plaintiff.  *  •  *  Plaintiff  misconceived  hia 
cause  of  action,  which  occurs  to  ns  is  either  an 
action  against  the  original  grantees  in  the  deeds 
for  damages  for  failure  to  furnish  the  passes, 
as  held  in  the  case  of  Helton  ▼.  Railway  Co.,  25 
Mo.  App.  322,  •  •  *  or  ejectment  for  con- 
dition broken,  which  would  entitle  him  to  rent 
for  the  use  of  the  roadbed  from  the  time  of  such 
entry." 

In  Eddy  t.  Hlnnant,  82  Tex.  364,  18  S.  W. 
662,  our  Supreme  Court,  speaking  througb 
Justice  Gaines,  discussed  the  question  now 
under  consideration.  This  was  a  case  where 
appellee  was  suing  for  damages  for  an  ejec- 
tion from  appellant's  train,  and  predicated 
his  claim  that  appellant  was  liable  upon  tbe 
contention  that  the  receivers  of  the  Missouri, 
Kansas  &  Texas  Railway  Company,  as  as- 
signees or  vendees  of  tbe  Blast  Line  Railway 
Company,  were  liable  under  a  contract  be- 
tween the  "Etist  Line  Railway  Company  and 
appellee,  whereby  the  railway  company,  In 
consideration  of  the  conveyance  of  a  right 
of  way,  had  covenanted  to  issue  to  appellee  a 
pass  over  Its  line.    The  court  said: 

"But  in  order  to  show  a  right  of  action  in  the 
present  case,  it  was  necessary  for  the  plaintiff  to 
prove,  not  only  that  the  Missouri,  Kansas  ft 
Texas  Railway  Company  bought  the  East  line 
Railway  Company,  but  also  that  it  assumed  tbe 
obligation  of  the  East  Line  Railway  Company, 
or  at  least  promised  to  perform  the  particular 
contract  upon  which  the  action  in  this  case  is 
based.  If  A.  sell  B.  a  tract  of  land  upon  whldi 
a  vendor's  lien  exists  in  favor  of  C,  the  land 
may  be  subjected  to  the  payment  of  the  debt; 
but  B.  is  not  liable  upon  the  contract  for  the 

gurchase  money,  unless  in  his  contract  with  A. 
e  has  assumed  to  pay  it;  nor  would  any  rec- 
ognition of  the  promise  of  A.  to  pay  O.  the  pur- 
chase money,  or  any  part  payment  upon  it 
make  him  liable  personally  upon  it." 

In  tbe  cases  cited  by  appellee  in  his  mo- 
tion, in  so  far  as  we  have  found  time  to  ex- 
amine them,  we  failed  to  discover  any  an- 
nouncement in  conflict  with  this  holding  by 
the  Supreme  Court,  or  that  made  in  our  orig- 
inal <^lnion.  In  tbe  case  of  Bubnke  v.  Au- 
bert,  58  Or.  6,  113  Pac.  38,  by  tbe  Supreme 
Court  of  Oregon,  tbe  covenant  held  to  run 
with  tbe  land  concerned  a  water  right  which 
the  court  held  was  an  easement,  and  carved 
a  new  estate  out  of  that  granted,  operating 
as  a  regrant  or  reconveyance  of  the  estate 
reserved,  and  that  tbe  subsequent  grantee 
took  tbe  larger  estate  with  notice  of  this 
right  of  use  or  enjoyment 

In  Ford  v.  Oregon  Elec.  B.  Co.,  60  Or.  27^ 
117  Pac.  800.  36  L.  B.  A.  (N.  S.)  368,  Ann. 
Cas.  1914A,  280,  also  by  the  Oregon  court,  it 
was  held  that  a  subsequent  vendee  could 
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not  enforce  a  stipulation  contained  In  tbe 
deed  of  his  grantor  to  the  defendant  railway 
conipany,  conveying  a  right  of  way,  to  the 
effect  that  said  railway  company  would  stop 
Its  train  at  a  point  near  the  grantor's  resi- 
dence, the  decision  being  based  upon  the 
principles  of  public  policy.  There  are  ex- 
pressions In  the  opinion  to  the  effect  that, 
were  it  not  for  the  consideration  of  the  ques- 
tl<»  of  public  policy,  the  court  would  be  In- 
clined to  hold  that  the  covenant  would  be  en-^ 
forceable.  Pretermitting  the  consideration 
that  these  expressions  are  in  the  nature  of 
dicta,  and  therefore  are  not  judicial  pro- 
nouncements, we  are  still  confronted  with 
the  fact  that  In  this  case  the  compliance  with 
the  terms  of  tbe  covenant  would  directly  en- 
hance the  value  of  the  land  and  affect  Its 
use  and  enjoyment,  and  therefore  the  dicta, 
even  when  construed  as  applied  to  the  recit- 
ed facts,  cannot  be  said  to  be  in  conflict  with 
the  holdings  In  the  cases  to  which  refeience 
has  heretofore  been  made. 

Appellee  reminds  us  that  this  question  la 
one  of  great  Importance  in  this  state,  and 
urges  that: 

"Under  the  congtmction  of  this  lease  contract 
by  this  court,  all  any  person  desiring  to  secure 
oil  leases  has  to  do  to  escape  liability  is  to  se- 
cure a  dummy  and  take  the  contract  in  the  name 
of  such  dummy,  and  then  have  such  dummy 
transfer  the  same  to  the  real  owner,  and,  if  tbu 
is  done,  under  tbe  decisions  of  this  court  the 
real  owner  gets  all  the  benefits  of  the  contract 
without  any  of  the  burdens  or  obligations  there- 
vl  whatever." 

We  fully  realize  the  growing  impor- 
tance In  this  state  of  questions  and  judicial 
constructions  affecting  gas  and  oil  leases, 
but  we  do  not  apprehend  such  dire  results 
from  what  we  believe  to  be  merely  a  restate- 
ment of  the  law  as  It  baa  been  in  existence 
and  recognized  by  our  courts  for  many  years. 
Nothing  in  this  opinion,  we  tliink,  will  justi- 
fy the  conclusion  that  we  have  held  that  the 
appellant  could  drill  for  oil  or  gas  on  this 
land,  and,  having  found  either  or  both,  could 
extract  the  same  without  being  liable  to  ap- 
pellee for  his  one^ghth  part.  In  the  way  of  a 
royalty.  Upon  appellant's  failure  to  account 
therefor,  appellee  could  successfully  bring 
a  suit  for  a  cancellation  of  the  contract  for 
breach,  and  for  the  recovery  of  his  property 
of  tbe  oil  or  gas  used  by  appellant,  for  the 
reservation  of  title  to  one-eighth  of  the  gas 
and  oil  Is,  indeed,  a  "covenant  running  with 
the  land."  He  now  has  the  right  to  cancel 
the  lease,  because  of  the  breach ;  that  Is,  the 
failure  to  pay  the  sum  of  money  stipulated 
as  a  consideration*  for  the  extension  of  the 
rights  conveyed  to  the  original  grantee  un- 
der the  terms  of  the  conveyance.  Further, 
Bocta  original  grantee  would  be  liable  pri- 
marily for  said  sum.  But  we  do  not  think  be- 
cause of  a  noncompliance  by  the  grantee  or 
his  assignee  with  the  agreement  of  the  for- 
mer to  drill  within  the  specified  time,  plain- 
tiff could  recover  from  the  assignee  a  sum  of 


money  which  said  assignee  has  not  obligated 
Itself  to  pay. 
The  motion  for  rehearing  Is  overruled. 

DUNKLIN,  I^  recused  as  before. 

On  Appellee's  Second  Motion  for  Rehearing. 

BUCK,  J.  Appellee  has  filed  his  motion 
asking  leave  to  file  his  second  motion  for  re- 
hearing, and  upon  consideration  we  have 
concluded  that  such  leave  should  be  granted, 
and  It  Is  so  ordered. 

[3]  A  careful  re-examlnatlon  of  this  case 
in  the  light  of  the  authorities  cited  in  ap- 
pellee's second  motion  for  rehearing  lias  con- 
vinced us  that  we  erred  in  our  written  con- 
clusions heretofore  filed,  in  so  far  as  we 
held  that  appellant,  aa  assignee,  was  not 
bound  on  the  covenants  In  the  lease  Involved 
in  this  suit.  Originally  we  proceeded  upon 
tbe  theory  that  inasmuch  as  our  Supreme 
Court  had  held,  in  Texas  Co.  v.  Daugherty, 
176  S.  W.  717,  that  Instruments  of  the  char- 
acter here  under  consideration  must  be  con- 
strued as  present  grants  of  the  title  in  fee  to 
an  Interest  in  land,  the  rules  applicable  to 
a  subvendee  claiming  title  to  laud  under  an 
absolute  conveyance  should  be  applied.  Pro- 
ceeding upon  this  theory,  we  held  that  the 
assignee  In  the  present  case,  not  having  as- 
sumed the  covenants  contained  in  the  con- 
tract, would  not  be  bound  thereby.  As  il- 
lustration: In  the  case  of  Eddy  v.  Hinnant, 
82  Tex.  354,  18  S.  W.  S62,  it  was  held  that  a 
subsequent  vendee,  who  had  taken  convey- 
ance of  land  without  assuming  to  pay  part 
of  tbe  purchase  price  due  the  original  ven- 
dor, would  not  be  liable  personally  therefor, 
though  the  land  would  be  subject  to  the  debt 
secured  by  the  vendor's  lien.  But  on  recon- 
sideration, and  a  re-reading  of  all  of  the  au- 
thorities dted  by  appellee  In  his  motions,  as 
well  as  many  others,  we  have  concluded  that 
our  deductions  were  not  required  by  the 
Daugherty  Case,  for  while,  under  that  deci- 
sion, the  instrument  under  consideration  par- 
taites  of  the  nature  of  tbe  ordinary  deed  Ob 
land,  in  that  an  interest  in  land  is  thereby 
conveyed,  yet,  considered  In  Its  entirety,  it 
more  nearly  and  largely  bears  the  charac- 
teristics of  a  lease,  and,  as  such,  perhaps 
should  be  properly  subject  to  the  construc- 
tion given  In  the  authorities  to  lease  con- 
tracts. This  being  true,  as  we  now  think, 
there  can  be  no  doubt,  under  the  decisions 
dted  in  appellee's  motions  for  rehearing, 
that  appellant,  as  assignee  of  the  lease  in 
question,  before  breach  of  its  covenants.  Is 
liable  upon  the  covenant  to  pay  rent  This 
conclusion  Is  strengthened  by  the  fact  that 
ib  tbe  Daugherty  Case  the  decisions  of  tbe 
appellate  courts  of  Pennsylvania,  Ohio,  Il- 
linois, etc.,  are  dted  to  support  the  conclu- 
sion of  our  Supreme  -  Court  that  the  instru- 
ment therein  discussed  did  convey  In  part  a 
title  in  fee,  and  yet  the  courts  of  last  resort 
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In  tbe  states  mentltmed  hold  that  the  cove- 
nants In  lease  contracts,  such  as  this,  for 
tbe  payment  of  rent,  nin  with  the  land  and 
become  binding  upon  an  assignee,  even  with- 
out an  express  assumption  of  obligation,  to 
tbe  extent  that  such  assignee  is  liable  for 
rents  accruing  during  the  period  In  which  he 
holds  title.  See  Edmonds  r.  Mounsey,  15 
Ind.  App.  899,  44  N.  E.  196;  Watson  Coal 
Co.  V.  Casteel,  T3  Ind.  296 ;  McDowell  v. 
Hendrlx,  67  Ind.  513;  Bonettl  v.  Treat,  91 
Cal.  223,  27  Pac.  612,  14  I*  R.  A.  151 ;  Fen- 
nell  y.  Guffey,  139  Pa.  341,  20  Atl.  1048; 
Bradford  Oil  Co.  v.  Blair,  113  Pa.  83,  4  Atl. 
218,  67  Am.  Rep.  442;  Washington  Gas  Co. 
V.  Johnson,  123  Pa.  676,  16  Atl.  799,  10  Am. 
St.  Rep.  553;  WUUams  v.  Short,  155  Pa.  480, 
26  Atl.  602;  Gomegys  v.  Russell,  175  Pa. 
166,  34  Atl.  657;  Aderhold  v.  Oil  Well  Sup- 
ply Co.,  158  Pa.  401,  28  Atl.  22;  Woodland 
Oil  Co.  V.  Crawford,  65  Ohio  St.  161,  44  N. 
E.  1003,  34  L.  R.  A.  62;  ConsoUdated  Coal 
Co.  V.  Peers,  39  lU.  App.  453;  Id.,  150  111. 
344,  37  N.  E.  987. 

It  perhaps  is  not  unworthy  of  note,  as 
persuasive  of  the  correctness  of  our  present 
conclusion,  that  the  lease  In  question  in  ex- 
press terms  makes  Its  provisions  applicable 
to  an  assignee  such  as  appellant,  though 
under  the  general  trend  of  authorities  such 
a  provision  would  not  be  of  any  binding  ef- 
fect upon  the  assignee  or  grantee  under  a 
deed  of  conveyance.    As  said  la  39  Cyc.  1671: 

"It  is  weU  settled  that  the  promise  of  a  pur- 
chaser of  land  to  take  title  or  pay  purchase: 
money  cannot  be  enforced  against  his  assignee, 
either  in  an  action  for  specific  performance,  or 
in  an  action  for  damages,  unless  there  is  an 
agreement  to  that  effect  on  his  part,  even  thoagh 
the  contract  provides  that  tbe  stipulations  or 
covenants  are  to  bind  the  heirs,  personal  rep- 
resentatives, and  assigns  of  the  parties;  but 
the  land  remains  liable  for  the  purchase  money 
and  the  vendor  may  caU  upon  the  assignee  to 
pay  tbe  price  or  surrender  the  land,  or  have 
it  sold  to  satisfy  the  debt." 

But  as  we  have  finally  concluded  Oiat  the 
rules  applicable  to  lease  contracts,  and  not 
t*  conveyances  of  land,  should  apply  here, 
the  announcement  contained  In  the  above 
quotatioa  does  not  aftect  or  dispose  of  the 
questions  raised  in  appellant's  brief. 

[4]  We  still  retain  the  view  expressed  in 
our  original  opinion  on  the  question  of 
whether  the  lease  contract  was  unilateral, 
and,  for  the  reason  therein  stated,  we  now 
hold  that  said  contract  is  not  unilateral. 

These  being  the  only  two  questions  raised 
in  appellant's  brief,  it  follows  that  appel- 
lee's second  motion  for  rehearing  should  be 
granted,  and  the  former  judgment  herein 
rendered  set  aside,  and  all  assignments  of 
error  presented  in  appellant's  brief  be  ovec- 
ruled,  and  the  judgment  of  the  trial  court  he 
in  all  things  affirmed.       ' 

On  Appellant's  Motion  for  Rehearing. 
McLEAN,    Special    Judge.      The    original 
opinion  rendered  In  this  case  by  the  Chief 


Justice  and  Associate  Justice  BUCK,  the  lat- 
ter having  written  said  opinion,  and  the 
opinions  of  said  two  judges  on  the  motions 
for  rehearing  submitted  by  appellee,  show 
that  Associate  Justice  DUNKLIN,  being  dis- 
quallfled  to  sit  in  the  case,  did  not  partici- 
pate in  the  hearing  and  decision  therein. 
After  the  decision  reversing  the  judgment  of 
the  court  below  and  rendering  judgment  for 
appellant,  as  contain^  in  the  original  opin- 
ion of  the  court,  and  after  overruling  the 
first  motion  of  appellee  for  rehearing,  the 
court— Chief  Justice  CONNER  and  Associ- 
ate Justice  BUCK  (Justice  DUNKLIN  not 
sitting) — sustained  a  second  motion  for  re- 
hearing made  by  appellee  and  affirmed  the 
judgment  of  the  court  below.  Thereupon 
appellant  filed  its  motion  for  rehearing,  pray- 
ing that  the  judgment  sustaining  appellee's 
second  motion  for  rehearing  be  set  aside, 
and  that  the  court  adhere  to  the  original 
opinion  reversing  the  judgment  of  the  court 
below  and  rendering  judgment  for  appellant. 
After  the  filing  of  appellant's  motion  for 
rehearing  the  disqualification  of  Justice 
DUNKLIN  to  sit  In  the  case  was  certified 
to  the  Governor,  with  the  request  tliat  a 
special  judge  be  ai^x)lnted  to  sit  in  the  case 
in  place  of  Justice  DUNKLIN.  In  compli- 
ance with  said  request  the  Governor  com- 
missioned W.  P.  McLEAN,  Sr.,  a  practicing 
attorney  in  this  court,  to  act  as  the  special 
judge  in  this  case.  He  has  qualified  as  such 
special  judge,  and  we  now  have  under  con- 
sideration appellant's  motion  for  rehearing. 
Appellant  has  incorporated  in  bis  motion  for 
rehearing  a  request  that,  in  case  the  court 
shall  not  grant  said  motion,  the  case  be  cer- 
tified to  tbe  Supreme  Court,  j)raying  for  a 
decision  of  that  court  upon  the  questions 
raised  by  appellant  in  his  motion. 

We  adhere  to  the  decision  rendered  by  the 
court  on  the  second  motion  for  rehearing  sub- 
mitted by  appellee,  and,  without  dissent 
among  ourselves,  concur  in  the  oonclusloa 
reached  in  that  decision,  that  the  Instm- 
ment  executed  by  appellant's  assignors  and 
appellee  on  tbe  8th  day  of  January,  1914, 
was  a  contract  of  lease  of  the  lands  descrlt>- 
ed  in  said  instrument  for  the  uses  and  pur- 
poses therein  stated,  and  that  by  its  terms 
and  under  the  facts  adduced  in  evidence  on 
the  trial  of  the  case  the  contract  was  termi- 
nated one  year  from  tbe  date  of  its  execu- 
tion, and,  further,  that  appellant,  having 
purchased  and  having  become  the  assignee  of 
said  contract  and  the  rights  thereby  con- 
ferred before  the  expiration  of  six  months 
from  the  date  thereof,  became  liable  and 
botmd  to  perform  the  covenants  contained 
in  said  contract  In  construing  the  contract, 
it  is  necessary  and  proper  to  take  into  con- 
sideration the  whole  instrument  and  weigh 
every  part  of  the  same,  in  order  that  a  cor- 
rect conclusion  may  be  reached  as  to  the  in- 
tent of  the  parties  thereto.  An  Important 
provision    of   the    contract,    and   one   that 
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throws  light  upon  the  intention  of  the  con- , 
tracting  parties,  reads  as  follows: 

"The  above-described  premises  are  sttnated  in 
what  is  known  ad  a  territory  which  has  been 
undeveloped  for  oil  or  gas,  therefore  it  is  thor- 
oaghly  understood  that  the  sum  of  money  above 
provided  for  as  rental  shall  be  accepted  in  lieu 
of  developments,  and  no  forfeiture  will  be  claim- 
ed under  this  lease  until  the  end  of  the  term 
thereof,  unless  there  is  a  failure  upon  the  part 
of  the  lessee  to  pay  said  rentals  as  above  stip- 
ulated." 

The  end  of  the  term,  as  set  forth  in  a 
prior  part  of  the  contract,  is  defined  in  the 
following  language: 

"To  have  and  to  hold  the  same  for  a  term  of 
one  year  from  this  date  and  as  much  longer 
thereafter  as  oil  or  gas  is  found  thereon  and 
produced  therefrom  in  pajdng  quantities." 

Tills  language  comes  after  the  description 
of  the  tracts  of  land  covered  by  the  contract. 
The  undisputed  evidence  shows  that  no  oil 
or  gas  had  been  discovered  or  produced  from 
the  land  at  the  end  of  the  period  of  one  year 
from  the  date  of  the  contract,  and  also  shows 
tliat  nottdng  had  been  done  by  apijellant  in 
the  way  of  boring  for  oil  or  gas  or  any  prep- 
arations whatever  for  any  kind  of  work  pro- 
vided for  in  the  contract  The  "rental"  re- 
ferred to  in  said  paragraph  of  the  contract 
hereinabove  first  set  forth  is  stated  in  anoth- 
er paragraph  of  the  contract,  which  reads  as 
follows: 

.  "I.«B8ees  agree  to  begin  operations  for  the 
driHinc  of  a  well  upon  the  above-described  prem- 
ises within  six  months  from  the  date  hereof,  or 
thereafter  to  pay  to  the  lessor  the  sum  of 
fifty  cents  per  acre  for  one  six  months'  exten- 
sion of  the  time  for  beginning  such  operations, 
said  payment  to  be  made  in  advance,  and  such 
payment  to  be  made  six  months  from  this  date, 
unless  operations  for  a  well  have  been  begun 
at  said  time.  Said  payment  to  be  accented  as 
a  rental  and  complete  remuneration  to  lessor 
for  a  delay  of  six  months  in  beginning  said 
operations.** 

The  undisputed  evidence  is  that  no  work 
whatever  had  been  commenced  or  done  at 
the  expiration  of  the  six  months  from  the 
date  of  the  contract.  The  undisputed  evi- 
dence also  shows  that  appellant  became  the 
purchaser  of  the  contractual  rights  of  the 
original  grantees  or  lessees  on  the  6th  day 
of  March,  1914 ;  that  being  some  time  before 
the  expiration  of  six  months  from  the  date 
of  the  contract.  It  is  admitted  by  appellant 
in  Its  motion  for  rehearing  that  appellant 
became  liable  to  the  payment  of  the  rental 
provided  for  In  the  contract,  If  the  instru- 
ment was  Intended  as  a  lease,  and  not  as  a 
fee-simple  conveyance  of  an  Interest  In  land. 

Appellant  lays  much  stress  upon  the  words 
of  the  granting  clause,  as' well  as  the  haben- 
dum daose,  contained  in  the  contract,  insist- 
ing ttaat  the  words  of  that  clause,  taken  in 
connection  with  the  final  paragraph  of  the 
contract,  have  the  conclusive  effect  of  con- 
veying alMolute  title  to  real  estate,  and  that 
therefore  the  covenants  as  to  the  payment  of 
rent  did  not  bind  api>ellant,  in  the  absence 
of  an  express  contract  by  him  assuming  that 


liability.    The  condndlng  words  of  tbe  con- 
tract above  referred  to  are  as  follows: 

"AU  covenants  and  agreements  herein  set 
forth  between  the  parties  hereto  shall  extend 
to  their  respective  heirs,  legal  representatives, 
and  assigns." 

The  words  of  the  granting  clause  are: 
"Do  hereby  grant,  sell,  convey,  and  lease 
unto  the  said  lessees  all  the  oil  and  gas  in  and 
under  the  following  described  tracts  of  land  and 
the  possession  thereof  for  the  purpose  of  enter- 
ing upon  and  operating  thereon  and  removing 
therefrom  said  oil  and  gas,"  etc. 

The  habendum  clause  limits  the  contract 
to  a  period  of  12  months  from  its  date  un- 
less oil  or  gas  or  both  shall  have  been  found 
in  paying  quantities  at  that  time.  Now  it 
will  be  observed  that,  in  addition  to  the 
words  "grant,  sell,  and  convey,"  contained  In 
the  granting  clause,  the  word  "lease"  is  al- 
so used  in  coimectlon  with  said  other  words, 
and  undoubtedly  was  intended  to  qualify 
and  limit  them,  which  Intention  the  contract 
as  an  entirety  plainly  shows. 

As  to  wheth»  oil  or  gas  underlay  the 
lands  described  In  the  contract,  and  whether 
or  not  the  same  would  be  developed,  was  a 
purely  speculative  and  problematical  Idea  In 
the  minds  of  the  contracting  parties  at  the 
time  the  contract  was  made.  The  use  of  the 
lands  was  granted  for  12  months  to  enable 
the  grantees  or  lessees  to  explore  them  and 
otherwise  use  them  in  the  work  of  making 
wells  and  other  structures  in  the  search  for 
oil  and  gas.  The  contract  plainly  provides 
that  It  shall  terminate  within  12  months,  and 
all  rights  thereunder  become  extinct,  unless 
oil  or  gas  in  paying  quantities  shall  have 
been  produced  by  that  time.  That  was  the 
limit,  under  the  plain  language  of  the  con- 
tract, In  which  the  lessees  or  grantees  were 
allowed  to  hold  and  use  the  lands  of  appellee 
in  carrying  out  the  ccmtract.  No  oil  or  gas 
had  been  found  at  the  termination  of  the 
contractual  iieriod,  and  no  effort  bad  been 
made  to  ascertain  whether  or  not  oil  or  gas 
underlay  the  lands  which  were  the  subject  of 
the  contract  After  the  expiration  of  that 
period,  we  hold  that  under  the  undisputed 
evidence  the  grantees  and  lessees  tmder  said 
contract  had  no  rights  by  virtue  of  the  same 
to  the  lands  wiilch  appellee  had  granted 
them  the  use  of  for  the  purpose  of  develop- 
ing oil  or  gas. 

The  contract  Is  fully  set  out  In  the  origi- 
nal opinion  of  the  court,  and  we  do  not  deem 
it  necessary  to  incumber  this  opinion  with 
its  repetition.  We  have  quoted  such  parts  as 
we  deem  necessary  to  explain  our  reasons 
for  the  conclusion  we  have  reached.  The  ap- 
pellee subjected  his  land  to  a  servitude  for 
the  promotion  of  appellant's  purposes  in  a 
search  for  oil  and  gas,  and  It  was  entire- 
ly reasonable  and  Just  that  In  consideration 
of  his  parting  with  that  much  interest  in  his 
land  there  should  have  been  a  compensation 
paid  him  in  case  the  grantees  or  lessees  fail- 
ed to  make  use  of  the  property  as  contem- 
plated in  the  contract,  and  the  contract  pro- 


Digitized  by 


GoQgle 


254 


188  SOUTHWESTERN  REPORTER 


(Tex. 


Tides  that  In  case  no  work  had  been  com- 
menced at  the  expiration  of  six  months  from 
the  date  of  the  contract  a  rental  shall  be 
paid  of  50  cents  per  acre  to  cover  the  re- 
maining six  months  of  the  12  months  pro- 
vided as  the  limit  of  the  term  of  the  con- 
tract 

We  therefore  hold  that  the  contract  v^hlch 
Is  the  subject  of  this  salt  was  a  lease  of  the 
lands  described  In  the  contract  to  the  origi- 
nal lessees  and  their  assigns  for  a  period  of 
12  months,  to  be  by  them  used  In  the  ex- 
ploration for  oil  and  gas  In  the  lands,  and  If 
at  the  end  of  12  months  no  oU  or  gas  In  pay- 
ing quantities  was  found  the  leasehold  es- 
tate terminated,  and  appellant  as  the  as- 
signee of  the  original  lease  became  bound  for 
the  payment  of  the  rental  provided  for  In  the 
contract. 

We  do  not  understand  that  appellant  com- 
plains of  the  former  ruling  of  the  court  that 
the  contract  Is  not  void  as  being  unilateral. 
The  court  has  heretofore  overruled  appel- 
lant's contention  In  that  respect,  and  we  still 
adhere  to  that  ruling. 

We  therefore  overrule  appellant's  motion 
for  rehearing,  and,  as  held  In  the  opinion 
granting  the  second  motion  of  appellee  for 
rehearing,  the  Judgment  of  the  lower  court 
is  affirmed. 

[6]  As  to  appellant's  request  that  the  case 
be  certified  to  the  Supreme  Court  on  the 
questions  of  the  construction  of  the  contract, 
and  also  as  to  the  contract  being  void  for 
want  of  mutuality,  we  appreciate  the  fact 
that  the  Supreme  Court  has  no  Jurisdiction 
of  appeal  by  writ  of  error  in  this  case ;  but 
we  all  fully  concur  in  the  opinion  that  our 
conclusions  In  this  case  are  correct,  and  that 
we  do  not  deem  It  advisable  to  certify  the 
questions  at  issue  to  the  Supreme  Court. 
Cleaver  v.  Duke,  58  S.  W.  145. 

We  therefore  overrule  appellant's  applica- 
tion to  certify  the  questions  at  issue  to  the 
Supreme  Court 

Judgment  of  the  lower  court  affirmed. 


PEERLESS    FIRE  INS.   CO.  v.  REVEIRE. 
(No.  6630.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

April  12,  1916.    Rehearing  Denied 

June  28,  1916.) 

1.  Tbial  ^»143— Question  fob  Juky— Coh- 

rLICTING   EVIDENCK. 

Where  the  evidence  is  conflicting,  and  rea- 
sonable minds  might  differ  as  to  the  inference 
therefrom,  the  issue  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §§  342,  343 ;   Dec.  Dig.  <S=>143.] 

2.  Trial  «=>141— Question  for  Jobt— Ma- 
TEBIAL  Issues— Unoisfuted  Evidence. 

Where  a  number  of  material  issues  are  in- 
volved, some  of  which  are  sustained  by  tie  nn- 
dlspnted  evidence  and  are  within  themselves 
sumcient  upon  which  to  predicate  a  judgment. 


the  court  may  direct  a  verdict  notwithstanding 
the  evidence  x>n  the  other  issues  is  caaBietiBg. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  386;   Dec  Dig.  <8=»141.] 

3.  CoBFOBATiONB  9=9423— Fbaud  of  Aoest- 

EFFEOt. 

A  corporation  is  bound  by  and  charged  with 
the  fraud  of  its  agents. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  U  1692-1695,  1903,  1906;  Dec  Dig. 
<e=>423.] 

4.  Fraud  «=a9,  1&— Saia  or  9rooK— Matters 
CowBi'iTUTiwo  Fraud. 

Any  false  statement  of  fact  that  might  ma- 
terially affect  the  price  of  the  stock  of  a  cor- 
poration or  the  judgment  of  its  purchaser  is 
fra\jdulent,  which  statement  may  consist  in  sup- 
pression of  what  is  true,  as  well  as  the  asser- 
tion of  what  is  false,  and  iriiere  any  statement 
is  made  at  all  it  must  be  a  fair  and  full  state- 
ment of  all  the  material  facts. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §i  8,  15 ;    Dec.  Dig.  «=>9,  16.] 

5.  CoBPOBATioNS  €=980(12)- Sale  of  Stock- 
Fraud— Rmcission  . 

Where  the  secretary  and  treasurer  engaged 
in  promoting  a  fire  insurance  company,  to  in- 
duce plaintiff  to  purchase  stock  therein,  sup- 
pressed the  fact  that  a  certain  per  cent,  of  the 
money  received  from  the  sale  of  the  8to<^  was 
applied  to  the  payment  of  secret  commissions 
of  officers  and  directors,  and  that  a  promoter 
and  stockholder  was  short  in  his  accounts  and 
indebted  to  the  corporation,  and  represented 
that  it  was  a  gmng  concern  and  its  stock  was 
a  fine  investment  when  in  fact  it  was  insolvent, 
there  was  such  a  fraud  upon  the  purchaser  as 
entitled  him  to  a  rescission  of  bis  contract  to 
purchase  stock. 

[EVl.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  f  264;  Dec  Dig.  (S=>80(12).] 

6.  Corporations  «=>316(1)— Contracts  with 
Director— Validity. 

A  director  of  a  corporation  cannot  enter 
into  any  contract  with  it  or  have  any  personal 
or  pecuniary  interest  in  a  contract  between  it 
and  a  third  person,  and  such  contract  is  fraud- 
ulent and  unenforceable. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1401,  1402,  1405,  14(56,  1409; 
Dec.  Dig.  «=»316(1).] 

Appeal  £r«Mn  District  Oourt,  McLeaoiin 
County ;  E.  J.  Clark,  Judge. 

Suit  by  J.  W.  Revelre  against  the  Peer- 
less Fire  Insuraaoe  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Hall  Etter  and  Gross  &  Street,  all  of  Wa- 
co, for  appellant  Weatherred,  Willis  » 
Cole  and  Nett  &  Taylor,  all  of  Waco,  for 
appellee. 

RICE,  3.  On  the  8d  of  September,  1912, 
appellee  entered  into  a  contract  with  appel- 
lant au  Arizona  corporation,  by  the  terms  of 
which  he  agreed  tp  purchase  420  shares  of 
its  capital  stodc  at  $15  per  share.  In  ac- 
cordance therewith  stock  was  Issued  to  him, 
and  on  the  11th  of  September  he  executed 
his  note,  bearing  8  per  cent  interest  from 
date,  for  ?6,500  (f200  of  which  was  for  bor- 
rowed money),  in  payment  therefor,  inyable 
on  or  before  the  1st  of  January,  1914,  which 
was  secured  by  D.  L.  lioving's  note  of  date 
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Jnne  1,  1912,  for  $6,890,  bearing  8  per  cent 
Interest,  payable  to  appellee  on  or  before 
January  1,  1914.  Attached  thereto  as  col- 
lateral security  was  65  shares  of  stock  in 
the  McKnlgbt-LoTlng  Sundries  Company. 
Prior  to  the  filing  of  this  suit  on  January 
5,  1914,  appellant,  without  the  knowledge  or 
consent  of  appellee,  collected  the  amount 
due  on  the  Lioving  note,  amounting,  princix>al 
and  interest,  to  $7,206.75,  and  applied  pame 
in  payment  of  appellee's  note  for  $6,500,  less 
a  small  balance,  which  was  turned  over  to 
him;  and  this  suit  was  brought  by  appellee 
against  apx>ellant  on  the  ground  of  fraud, 
for  the  cancellation  of  liis  note  and  contract, 
as  well  as  for  recovery  of  the  Loving  note  and 
stocb  In  the  McKnlght-Loving  Sundries  Com- 
pany attached  thereto  as  collatered,  or  in 
the  alternative  for  the  reasoaable  value  of 
the  Loving  note,  etc. 

Appellant  answered  by  general  demurrer 
and  numerous  special  exceptions,  as  well  as 
specific  denials  of  the  grounds  of  fraud  set 
forth  in  the  petition,  and  the  following  is- 
sues of  fact  were  raised  thereby,  to  wit: 
Did  appellant  falsely  and  fraudulently  repre- 
sent (1)  that  its  stockholders  would  receive 
Insurance  for  a  premium  of  15  per  cent  less 
than  that  paid  by  nonstockholders  in  the 
company;  (2)  that  it  had  perfected  its  or- 
ganization and  was  ready  to  begin  business ; 
(3)  tliat  it  was  a  Texas  corporation ;  (4)  that 
J.  W.  Saunders,  its  secretary  and  treasurer, 
intended  to  Invest  $50,000  therein ;  (5)  that 
its  sto(^  was  a  fine,  good,  and  safe  invest- 
ment ;  <6)  that  O.  Li.  Sanger  and  others  were 
owners  of  large  amounts  of  its  stock?  (7)  Did 
api>ellant  fraudulently  conceal  from  appellee 
the  fact  that  0.  L.  Sanger,  C.  H.  Cox,  and 
J.  J.  Durham,  ofiScers  and  directors  In  said 
company,  had  received  a  certain  per  cent,  of 
the  moneys  derived  from  the  sale  of  stock  as 
commissions  thereon?  (8)  Did  bppellbnt 
fraudulently  conceal  from  appellee  the  fact 
ttukt  a  spirit  of  ill  feeling  existed  among  its 
officers  and  directors  to  such  an  extent  as 
would  impair  the  value  of  its  stock?  (9)  Did 
appellant  fraudulently  conceal  the  fact  that 
there  was  a  shortage  in  the  accounts  of  one 
of  Its  officers,  which  materially  impaired  its 
assets  and  the  value  of  its  stock? 

Upon  the  conclusion  of  the  evidence  the 
court  directed  a  verdict  In  favor  of  appellee 
for  the  sum  of  $7,587.72,  and  Judgment  was 
rendered  In  accordance  therewith,  from 
wfiich  appellant  has  prosecuted  this  appeal ; 
and  the  action  of  the  court  in  this  respect  is 
assigned  as  error,  and  constitutes  the  princi- 
pal quesUon  involved  herein. 

The  facts,  briefly  stated,  show  that  the 
promoters  of  appellant  company  resided  at 
Waco,  and  its  officers  were  well-known,  prom- 
inent, wealthy,  and  Influential  business 
men  of  said  dty;  that  C.  L.  Sanger,  C.  H. 
Cox,  and  J.  J.  Durliam  were  directors  and 
officers  of  such  company,  the  first  two  being 
president  and  vice  president,  respectively, 
and  J.  W.  Saunders  was  secretary  and  treas- 


urer thereof;  tliat  in  order  to  Induce  appel- 
lee to  enter  into  the  contract  and  purchase 
stock  therein,  Saunders  represented  to  him 
tliat  Sanger,  Cox,  and  Durham  were  heavy 
investors  in  such  company  and  largely  in- 
terested therein,  whereas  in  truth  and  in 
fact  Cox  and  Durham  only  owned  1  tOiare 
each  of  its  stock,  while  Sanger  owned  only 
10  shares;  that  its  officers  further  repre- 
sented to  lilm  that  the  stock  was  a  fine,  good, 
and  safe  investment,  and  that  the  company 
was  a  going  concern,  whereas  the  company 
was  insolvent  and  liad  never  procured  a  per- 
mit to  do  business  in  Texas.  It  was  further 
shown  that  appellant,  through  its  officers, 
represented  that  its  stockholders  could  ob- 
tain insurance  therein  at  a  premium  of  15 
per  cent,  less  than  that  paid  by  nonstock- 
holders, whereas  in  truth  and  in  fact  no  such 
arrangemennts  had  been  made  and  contem- 
plated, and  that  they  represented  that  appel- 
lant waa  a  Texas  corporation.  The  evidence 
also  shows  that  Sanger,  Cox,  and  Durham  re- 
ceived a  certain  per  cent  as  commis^ons  on 
all  stock  sold,  including  that  to  appellee, 
which  fact  was  not  made  known  to  him.  It 
further  appeared  that  Beckley,  a  promoter 
and  stockholder  in  appellant  company,  was 
short  in  his  accounts  and  largely  indebted 
to  it,  which  materially  impaired  its  assets, 
and  tills  fact  was  likewise  concealed  from 
appellee;  that  appellee,  relying  upon  such 
statements,  and  believing  that  its  officers 
had  made  full  disclosures  as  to  its  business 
status,  as  they  claimed  to  have  done,  entered 
into  the  contract  and  purchased  the  stock, 
which  he  would  not  have  done^  had  be  known 
the  truth  in  relation  thereto. 

[1 ,2]  It  is  elementary,  we  think,  and  un- 
necessary to  cite  .luthorities  on  the  proposi- 
tion, that  where  the  evidence  is  conflicting, 
and  upon  wliich  rensonable  minds  might  dif- 
fer, that  it  becomes  the  duty  of  the  court  to 
submit  the  issue  raised  to  the  consideration 
of  the  Jury.  But  it  is  equally  as.well  settled 
that,  where  a  number  of  material  issues  are 
involved,  some  of  which  are  sustained  by  the 
undisputed  evidence  and  are  within  them- 
selves sufficient  upon'  which  to  predicate  a 
Judgment,  the  court  is  authorized  to  direct 
a  verdict,  notwithstanding  the  fact  that  the 
evidence  may  be  conflicting  as  to  others. 
While  the  evidence  on  some  of  the  issues  of 
fraud  above  outlined  was  conflicting,  yet  as 
to  others  it  was  uncontradicted,  viz.:  (1) 
That  the  company  was  Insolvent  and  not  a 
going  concern.  (2)  It  was  conclusively 
shown  and  admitted  that  several  of  its  of- 
ficers, to  wit,  Sanger,  Cox,  and  Durham,  re- 
ceived secret  commissions  on  moneys  paid 
for  aU  stock  soiU,  including  that  of  appellee. 
(3)  It  was  likewise  shown  that  Sanger,  Cox, 
and  perhaps  Durham,  had  each  represented 
to  appeUee  as  a  matter  of  fact  that  the  capi- 
tal stock  of  such  corporation  was  a  good, 
safe,  and  fine  investment,  or  words  to  that 
effect.  (4)  It  was  admitted  that  the  promi- 
aence,    dignity,    and    financial    standing   of 
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Sanger,  Cox,  and  Dnrham,  and  their  alleged 
large  and  heavy  Investments  In  the  company, 
were  urged  as  one  of  the  chief  inducements 
to  get  appellee  to  take  stock  therein ;  (5)  that 
the  actual  amount  of  stock  owned  by  them 
was  not  disclosed  to  appellee,  and  it  is  not  de- 
nied that  he  was  deceived  thereby;  that 
these  facts  influenced  him  to  enter  into  the 
contract  and  purchase  the  stock,  relying  up- 
on such  representations  and  believing  that  a 
full  disclosure  of  the  company's  financial 
atTairs  had  been  made  to  him  by  its  officers. 

[3,  4]  A  corporation  Is  bound  by  and  charg- 
ed with  the  fraud  of  its  agents.  Cook  on 
Corporations  (6th  Ed.)  vol.  1,  i  140.  Any 
false  statetaient  of  fact  that  might  materially 
affect  the  price  of  the  stock  or  the  judgment 
of  the  purchaser  is  fraudulent.  Id.  i  145. 
The  misrepresentation  which  entitles  a  sub- 
scriber to  his  remedy  may  consist  in  the  sup- 
pression of  what  Is  true,  as  well  as  the  asser- 
tion of  what  is  false.  Where  any  statement 
is  made  at  all,  it  must  be  a  fair  and  full 
statement  of  all  the  material  facts.  Id.  {  148. 
See,  also,  on  this  subject,  Thompson  on  Cor- 
porations (2d  Ed.)  vol.  4,  I  4146. 

[f]  We  think  the  suppression  of  the  fact 
that  a  certain  per  cent,  of  the  money  receiv- 
ed from  the  sale  of  the  stock  was  applied  to 
the  payment  of  secret  commissions  of  ofiBcers 
and  directors  of  the  corporation,  as  well  as 
the  failure  to  disclose  the  shortage  of  Beck- 
ley,  and  the  further  representation  that  it 
was  a  going  concern  and  its  stock  a  fine  In- 
vestment, when  it  was  in  fact  Insolvent, 
amounted  to  such  a  fraud  upon  appellee  as 
entitled  him  to  a  rescission  of  his  contract. 
See  Hall  v.  (3ounty  Nat.  Bank,  36  Tex.  Civ. 
App.  317,  81  S.  W.  762,  and  cases  there  cited, 
where  it  is  held,  as  shown  by  the  syllabus, 
that: 


"Where  a  promoter  represents  that  property 
can  be  purchased  for  the  corporation  for  a  cer- 
tain price,  but  the  price  includes  commission  or 
profit  to  uie  promoter,  a  aubscriber  can  rescind 
a  note  executed  for  his  snbscription." 

See,  also,  Vreeland  v.  Stone  Co.,  29  N.  J. 
Eq.  188 ;  West  End  Realty  Co.  v.  Claiborne, 
97  Va.  734,  34  S.  E.  900;  Caples  v.  Sims 
Shipp  Co.,  67  L.  J.  Ch.  (N.  S.)  713;  Coles  v. 
Kennedy,  81  Iowa,  360,  46  N.  W.  1088,  25 
Am.  St.  Rep.  503 ;  Company  v.  Muggerridge, 
30  L.  J.  Ch.  (N.  S.)  242 ;  Savage  v.  Bartlett, 
78  Md.  661,  28  Atl.  414;  Zang  v.  Adams,  23 
Colo.  408,  48  Pac.  609,  68  Am.  St.  Rep.  249; 
Faulkner  v.  Robinson,  70  S.  W.  990;  West 
End  Realty  Co.  v.  Nash,  61  W.  Va.  341,  41 
S.  E.  183;  Thompson,  Corporations  (2d  Ed.) 
vol.  4,  §  4146. 

[t]  The  weight  of  authority  seems  to  be 
that  a  director  of  a  corporation  can  enter 
into  no  contract  or  agreement  with  It,  nor 
can  he  have  any  personal  or  pecuniary  In- 
terest in  a  contract  between  a  third  person 
and  the  corporation,  and  that  such  contract 
is  fraudulent  and  unenforceable.  See  Cook 
on  Corporations  (7th  Ed.)  vol.  3,  SS  648,  649. 
It  was  the  duty  of  appellant  and  its  officers 
to  act  in  good  faith,  and  make  a  fall  and 
fair  disclosure  to  appellee  of  all  material 
facts  with  reference  to  the  financial  status 
of  appellant;  and  a  fidlure  to  do  so,  under 
the  circumstances  disclosed  by  this  record. 
Is,  we  think,  such  fraud  as  would  entitle 
him  to  a  judgment  rescinding  the  contract. 

We  have  examined  the  remaining  assign- 
ments and  regard  them  without  merit.  Be- 
lieving that  the  undisputed  evidence  justified 
the  court  in  directing  a  verdict  in  behalf  of 
appellee,  we  overrule  the  second  assignment 
of  error,  and  direct  that  Its  Judgment  be  in 
all  things  affirmed. 

Affirmed. 
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nOBEBTS  ▼.  HOUSTON  MOTOE  CAB  CO. 

(No.  7212.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Maj  13,  1916.  Rehearing  Denied  June  1, 
1»16.  Additional  Opinion,  Oct.  10,  1916. 
Rehearing  Denied  Oct  Ifl,  1916.) 

1.  JuDOMKRT  «=>252(5)— Action  pob  Rbscis- 
sion—Recovkbt— Damages  to  Autouobhx 
—Pleadings. 

In  an  action  on  notes  given  for  the  purchase 
price  of  an  automobile,  and  to  foreclose  a  chat- 
tel mortgage,  where  the  defendant  filed  an  an- 
swer and  a  cross-bill  for  personal  injury  to  him- 
sp]f  and  wife  by  reason  of  the  nef^ligence  of  the 
plaintiff's  employ^  furnished  to  instruct  him  in 
uueruting  the  automobile,  asking  a  rescission 
01  the  sale  and  a  cancellation  of  the  notes^  a 
recovery  for  the  damages  to  the  automobile, 
in  the  absence  of  an  alternative  plea  and  prayer, 
conld  not  be  recovered  under  the  prayer  for 
general  relief. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {f  441,  442;  Dec.  Dig.  «=»252(5).] 

2.  Davaoes  «=3221— Pebsonai.  Injubt— Spb- 
ciai,  issites. 

In  such  action,  where  there  was  no  proof 
of  any  amonnt  p»id  or  incurred  by  defendant, 
for  dru^  for  himself  and  wife,  a  requested 
special  issue  as  to  the  amount  which  he  had 
spent  for  doctors,  drugs,  etc.,  in  the  treatment 
of  himself  and  wife  as  a  result  of  the  injury 
snstained  by  them  was  properly  refused  in  that 
form. 

[E!d.  Note. — For  other  cases,  see  Damages, 
Gent  Dig.  H  B63-666;    Dec  Dig.  «=»221.] 

3.  Tbial  €=9261— Requested  Chabqes— No- 
tice OT  OuissiON — Duty  to  Chabge. 

Such  special  issue,  though  erroneous,  was 
sufficient  to  call  the  court's  attention  to  the 
omission  in  the  general  charge,  and'  to  require 
the  submission  of  an  instruction  upon  the  ma- 
terial issue  of  expenditures  incurred  for  doc- 
tors, hospital,  drugs,  etc.,  under  the  rule  that 
when  the  court  fails  to  charge  on  a  material 
issue,  and  a  special  charge,  incorrect  hut  suffi- 
cient to  call  Uie  court's  attention  to  the  omis- 
sion, is  requested,  it  should  submit  a  proper  in- 
struction on  that  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  484,  660,  671,  673,  675;   Dec.  Dig.  «S=s> 

4.  Trial  «=>286—In8tbuction— Scope. 

In  such  case,  a  general  charge  to  ascertain 
what  amount  would  compensate  the  defendant 
for  the  injury  to  himself  and  wife  on  account  of 
the  overturning  of  the  car  would  Include  all 
injury,  past  or  future,  proximately  resultiqg 
from  the  alleged  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ti  700.  701;    Dec.  Dig.'«=»286.] 

5.  Trial  «=»284—Instbuction8— Additional 
instbdction. 

Where  defendant,  by  not  excepting  to  a 
cliarge,  was  to  be  considered  as  having  approv- 
ed it,  as  jDrovided  by  Rev.  St  1911,  art  1971, 
he  was  in  no  position  to  ask  an  additional 
charge,  presenting  more  fully  the  issues  embrac- 
ed in  the  charge  given. 

{Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  683-685;    Dec.  Dig.  «=»284.] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Wm.  Masteraon,  Judge. 

Suit  by  the  Houston  Motor  Car  Company 
asainst  Max  Roberts,  'with  answer  and  cross- 
bill by  deffendaot  Judgment  for  plaintiff, 
lew  an  allowance  to  defendant,  and  tor  ton- 


closure  of  a  mortgage  lien  upon  an  automo- 
bile, and  defendant  appeals.    Affirmed. 

Otto  Taub,  of  Houston,  for  appellant  E. 
F.  &  Otis  K.  Hamblen,  of  Houston,  for  ap- 
pellee. 

McMEANS,  3.  The  Houston  Motor  Car 
Company  brought  this  suit  against  the  ap- 
pellant. Max  Roberts,  on  17  promissory 
notes  executed  by  appellant  to  It,  aggregat- 
ing $1,710.12,  with  Interest  and  10  per  cent 
attorney's  fees,  and  an  open  account  for  f  12. 
The  notes  were  given  in  part  payment  for  an 
automobile  purchased  by  appellant  from  ap- 
pellee, and  were  secured  by  a  chattel  mort- 
gage on  the  automobile,  of  which  mortgage 
appellee  sought  a  foreclosure.  Appellant 
tiled  his  answer  and  croHS-bill,  in  which  he 
alleged,  in  substance,  that  on  July  17,  1914, 
he  purchased  an  automobile  from  appellee, 
paying  therefor  $2,210.12;  $500  cash  and 
$1,710.12  In  notes;  that  in  order  to  induce 
appellant  to  purchase  said  car,  and  as  a  part 
of  the  consideration  of  said  purchase,  appel- 
lant agreed,  as  was  the  custom  and  its  policy, 
to  furnish  at  its  expense  a  capable  and  skill- 
ful person  to  Instruct  appellant  bow  to  oper- 
ate, manage,  and  control  said  car,  and  to 
drive  same  for  appellant  until  he  learned  to 
do  so,  appellant  being  whoUy  ignorant  of  the 
canstructi<m  of  the  car,  and  without  knowl- 
edge concerning  Its  control  and  operation; 
that  in  pursnanoe  of  the  purcliase,  agree- 
ment, custom,  and  Its  policy,  appellee  fui^ 
nlshed  one  Ostrich,  selected  by  appellee,  for 
the  purposes  stated,  and  represented  by  ap- 
pellee to  be  thoroughly  capable  as  an  In- 
stmctor,  and  safe  and  skillful  aa  an  opera- 
tor; that  said  OBtri<di  gave  appellant  in- 
structions in  operating  said  car  on  each  of 
the  three  days  after  its  purdiase;  that  on 
the  third  day,  viz.  on  July  19,  1914,  while 
appellant  and  his  family,  j^Ddodlng  his  wife, 
were  in  said  car,  and  while  said  Ostrich  was 
actually  driving  and  operating  said  car  for 
appellant's  Instruction,  said  Ostrich  drove 
said  ear  carelessly  and  negligently,  and  at 
an  excessive  rate  of  speed,  and  turned  same 
over,  wreclilng  It  and  causing  its  occupants 
to  be  thrown  to  the  ground  with  great  force 
and  violence;  that  as  the  proximate  cause  of 
the  negligence  of  appellee's  agent  and  em- 
ploye, appellant  and  his  wife  sustained  seri- 
ous bodily  Injuries;  that  appellant  has  rea- 
sonably and  necessarily  incurred  the  sum  of 
$200  for  services  of  physicians  and  nurses 
and  hospital  fees  and  drugs,  and-  wlU  likely 
have  to  incur  further  expense  in  the  treat- 
ment of  his  wife,  prior  to  her  entire  recovery, 
and  that  appellant  sustained  damage  to  the 
said  car  by  reason  of  the  wrecking  thereof, 
but  does  not  know  the  amount  of  such  dam- 
age, for  the  reason  that  appellee  has  retained 
custody  and  control  of  same  since  the  wreck- 
ing thereof,  and  the  amount  In  which  the  car 
vras  damaged  is  peculiarly  witMn  the  knowl- 
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edge  of  appellee ;  that  by  reason  of  tbe  prem- 
ises, and  as  a  direct  result  of  the  Injuries 
sustained  by  apx>ellant  and  bis  wife,  be  had 
been  damaged  in  the  sum  of  |7,600.  Tbe 
answer  closed  with  the  following  prayer: 

"Wherefore,  premisea  considered,  defendant 
prays  that  plaintiff  take  nothing  by  its  snit; 
that  he  have  jadgment  against  plaintiff,  rescind- 
ing said  sale  and  canceling  the  notes  sued  upon 
herein,  and  for  tbe  sum  of  $500  paid  plaintiff 
in  cash  at  the  time  of  the  purchase  of  said  car, 
together  with  lawful  interest  on  said  sum,  and 
for  damages  in  the  sum  of  17,700,  and  for  such 
other  and  further  relief,  general  and  special, 
in  law  and  in  equity,  as  defendant  may  show 
himself  entitled  to." 

Tbe  case  was  tried  before  a  Jury  upon  spe- 
cial issues.  In  response  to  which  they  found: 
(1)  That  at  the  time  of  the  overturning  of  the 
car  Ostrich  was  present  as  an  agent  and  em- 
ploye of  tbe  appellee  for  tbe  purpose  of  show- 
ing appellant  how  to  drire  tbe  car;  (2)  that 
be  was  driving  the  car  at  tbe  time  it  was 
of  erturfled ;  (3)  that  the  car  ran  into  a  ditch 
on  account  of  the  negligent  manner  in  which 
be  drove  the  car ;  (4)  that  such  negligence  of 
Ostridb  was  the  proximate  cause  of  the  over- 
turning of  the  car  and  the  injury  to  appel- 
lant and  bis  wife;  and  (S)  that  tbe  sum  of 
$600  would  compensate  the  appellant  for  the 
injuries  sustained  by  appellant  and  his  wife 
on  account  of  tbe  overturning  of  the  car. 
Upon  these  findings  the  court  entered  Judg- 
ment In  favor  of  the  appellee  tor  $1,635.68, 
t>eing  the  face  value  of  the  notes  sued  on, 
in'cludlng  Interest  to  tbe  date  of  Jadgment 
anu  10  per  cent  attorney's  fee  on  such  prin- 
cipal and  interest,  less  $500  awarded  to  tbe 
appellant,  and  for  foreclosure  of  the  mort- 
gage lien  upon  the  automobile.  From  this 
Judgment  tbe  appellant  baa  presented  an  ap- 
peal to  this  court 

[1]  Appellant's  fimt  assignment  of  error  is 
as  follows: 

"The  court  erred,  to  the  prejudice  of  defend- 
ant, in  excluding,  over  the  objection  of  plaintiff, 
evidence  offered  by  defendant  as  to  the  nature 
and  extent  of  the  damage  done  to  tbe  car,  the 
particulars  in  wliich  the  same  was  damaged, 
and  the  reasonable  coat  of  repairing  such  dam- 
age." 

We  ttalnlc  the  court  did  not  err  in  rejecting 
tbe  testimony  offered  to  prove  tiie  extent  of 
tbe  damage  done  to  tbe  car,  for  the  reason 
tbat  the  pleading  of  the  appellant  was  not 
Bach  as  to  vaake  the  gaestion  of  such  damage 
an  issue  in  the  case.  Ttie  prayer  was  for  a 
rescission  of  tbe  sale  and  a  cancellation  of 
the  notes,  and  not  for  such  damages  as  were 
sustained  by  the  wrecking  of  the  automobile. 
Trae  appellant  alleged  that  he  sustained  dam- 
ages to  said  car  by  reason  of  the  wrecking 
thereof,  but  a  recovery  of  such  damages  was 
not  prayed  for,  unless  such  a  prayer  was 
comprehended  In  tbe  prayer  for  general  re- 
lief; and  we  think  tliat  under  the  peculiar 
allegations  of  the  answer  and  the  special  re- 
lief sought  which,  as  aboive  stated,  was  for 
rescissi<Hi  and  canceUatton,  a  recovery  for 
the  damages  sustained  to  the  automobile 
would  be  Inconsistent  with  the  case  made  by 


his  pleadings,  and  ttieretore.  In  the  absence 
of  an  alternative  plea  and  prayer,  could  not 
be  recovered  under  the  prayer  for  general  re- 
Uef.  Broussard  v.  Mayumi,  144  8.  W.  320; 
Crawford  v.  Stevens,  31  8.  W.  79.  The  as- 
signment is  overruled. 

[2,  S]  Tbe  second  assignment  complains  of 
the  refusal  of  tlie  court  to  submit  to  tbe 
Jury  the  fourth  special  issue  requested  by  ap- 
pellant, which  is  as  follows: 

"What  amount  of  money,  if  any,  lias  defend- 
ant  reasonably  expended  for  doctor's,  hospital, 
nurse's,  ambulance,  and  drug  bills,  in  the  treat- 
ment of  himself  and  wife,  as  the  result  of  tbe 
injuries  sustained  by  them?" 

Upon  the  Issue  as  to  tbe  expenses  neces- 
sarily incurred  by  appellant  by  reason  of  the 
Injuries  sustained  by  himself  and  wife  on 
account  of  tbe  overturning  of  the  car,  the  ap- 
pellant testified  as  foUows: 

"I  do  not  know  exactly  how  much  money  I 
spent  for  doctor's  and  drug  bills,  hospital 
and  ambulance  bills,  thus  far,  tor  myself  and 
wife  in  treating  the  injuries  I  sustained  on  that 
day,  but  in  the  neighborhood  of  $200.  I  remem- 
ber a  bill  came  m — I  couldn't  remember  the 
amount  but  can  tell  who  paid  them,  and  I  ex- 
pect I  can  hustle  up  those  bills.  You  want  me 
to  give  you  an  idea  of  what  those  items  were. 
WeU,  as  near  as  I  remember,  the  ambulance 
people  handed  me  a  bill  for  two  removals,  of 
about  $15,  I  think.  The  St  Joseph  Infirmary 
sent  in  a  bill  somewhere  in  the  neighborhood  ot 
that  amount— about  $12.60  or  $15  I  really  dont 
remember  which,  as  that  has  been  nearly  a 
year  ago.  That  is  my  best  recollection  of  it 
Then,  I  remember  Dr.  Boney  charged  me  $15. 
I  remember  that  And  Dr.  Haley  waited  on 
us,  off  and  on,  a  couple  of  weelu  or  so,  and  I 
think  his  bill  was  over  $60  or  $60.  I  don't  re- 
member, as  I  paid  him  two  or  three  times.  I 
also  paid  drug  bills,  but  I  couldn't  say  how 
much.  I  cannot  give  you  any  idea  bow  much 
drug  bills  I  paid;  some  of  it  I  sent  down  cash 
for  during  tne  time  we  were  sick,  and  some 
we  had  charged,  and  I  really  don't  Iniow  what 
the  bills  were.  I  also  paid  nurses  for  attending 
my  wife,  $25  for  the  first  week;  she  was  tiiere 
a  solid  week.  These  bills  I  have  paid  were  the 
reaxonable  value  for  tbe  services  rendered,  ac- 
cording to  my  idea  about  It" 

We  think  tliat  the  charge  should  not  have 
been  given  In  the  form  in  which  it  was  re- 
guested.  It  win  be  observed  that  tbe  expense 
of  drug  bills  was  included  in  the  requested 
charge,  but  that  no  proof  was  made  of  any 
amount  paid  or  incurred  by  appellant  in  that 
regard;  therefore  to  have  submitted  tliat 
item  would  have  been  without  any  evidence 
upon  which  to  base  it.  Railway  v.  Cook,  33 
8.  W.  888. 

But  in  hia  third  assignment  appellant  con- 
tends that  even  if  he  was  not  entitled  to 
have  the  fourth  special  issue  submitted  to  tbe 
jury  in  the  exact  form  presented,  the  special 
charge  operated  as  a  request  to  give  the  jury 
an  opportunity  to  pass  upon  a  proper  element 
of  defendant's  damages;  tbe  court  having 
failed  in  its  charge  to  submit  such  element 
of  damages  to  tbe  jury.  We  thlnlc  this  as- 
signment must  be  sustained.  The  court  sub- 
mitted the  measure  of  damages  In  tbe  follow- 
ing language: 

"You  will  determine  and  answer  what  amount 
if  paid  in  band  now,  will  compensate  the  de- 
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fendant,  Boberta,  for  the  isjuriei  Buatained  bj 
him  and  his  wife,  if  an;,  on  account  of  the 
orertaminc  of  the  car." 

Nowbere  In  tbe  charge  were  the  elements 
of  recovery  otherwise  stated.  It  la  clear,  we 
think,  that  the  conrt  meant,  and  tbe  jury 
must  hare  bo  understood  from  the  language 
of  the  diarge,  that  no  recovery  could  be  had 
except  tor  the  personal  injuries  sustained  by 
appellant  and  his  wife  by  the  overturning  of 
the  car,  and  forbade  the  Jury,  by  Implication 
at  least,  to  take  Into  consideration  the  Items 
of  exitense  necessarily  Incurred  by  appellant 
•a  a  result  of  such  injuries,  for  doctor's, 
nnrse's,  hospital,  and  ambulance  bills,  the 
evidence  having  been  snffldent  to  raise  the 
issue  of  damages  in  respect  of  such  items. 

The  special  charge,  although  erroneous  in 
the  particulars  above  stated,  was  sufficient  to 
call  the  trial  court's  attention  to  the  omis- 
sion in  the  general  charge,  and  to  require 
the  submissiCHi  of  an  Instruction  upon  a  ma- 
terial issue  raised  by  both  the  pleadings  and 
proof.  In  Olds  Motor  Works  v.  Cburchill, 
175  S.  W.  787,  the  role  Is  stated  to  be  that: 

"When  the  court  fails  to  charge  on  a  ma- 
terial issue,  and  a  special  charge  is  requested, 
thouKh  incorrect,  but  sufficient  to  call  the 
court's  attention  to  the  omission,  the  court 
should  submit  a  proper  instruction  on  that  is- 
sue ;  and  if  proper  exception  is  taken  to  such 
failnre  of  the  court,  and  a  separate  assignment 
is  presented,  both  in  the  motion  for  a  new  trial 
in  tbe  court  below  and  in  appellant's  brief,  he 
may  successfully  urge  the  error  of  omission  in 
the  appeUate  court.  But  when  the  court  has 
submitted  a  correct  general  presentation  of  the 
issue,  if  either  party  desires  a  fuller  charge 
on  that  issue,  he  must  tender  to  the  court  a  cor- 
rect charge,  and,  upon  his  failure  to  do  so,  he 
cannot  avail  himself  of  the  court's  omission." 

The  rule  Is  supported  by  a  large  number  of 
the  aathorltles  cited  In  the  opinion. 

In  this  case  the  conrt  failed  to  give  to  the 
Jury  any  Instruction  upon  certain  material 
issues  of  damages,  although  the  Issue  as  to 
them  was  raised  by  the  pleadings  and  proof 
We  think,  therefore,  that  the  duty  of  the 
court  to  give  such  instruction  was  sufficiently 
invoked  by  the  tender  of  the  requested 
diarge,  and  that  a  failure  to  charge  upon 
the  Issne  was,  under  the  circumstances  of 
this  case,  an  error  for  which  the  Judgment 
must  be  reversed. 

[4]  The  appellant  requested  the  court  to 
submit  to  the  Jury  the  following  two  special 
issues: 

"(2)  Will  defendant's  wife  hereafter  sustain 
any  further  suffering  as  a  result  of  injuries 
sustained  by  her? 

"(8)  If  you  have  answered  the  preceding  spe- 
cial issue  No.  2  in  the  affirmatiTe,  then  answer 
this:  What  amount  of  money  wonld  compensate 
defendant  for  the  suffering  that  his  wife  will 
hereafter  sustain  by  reason  of  the  injuries  sus- 
tained* by  her  at  ue  time  of  the  wrecking  of 
said  antomoUle?" 

[t]  As  before  shown,  the  court  In  its  gen- 
eral diarge  Instructed  the  Jnry  to  ascertain 


and  answer  what  amount,  if  thai  paid,  would 
compensate  the  appellant  for  the  iojurles 
sustained  by  himself  and  his  wife  on  account 
of  the  overturning  of  the  car.  We  have  con- 
strued this  charge  to  be  an  instruction  to 
find  the  amount  that  wonld  compensate  ap- 
pellant for  the  personal  injuries  sustained  by 
him  and  his  wife  by  tbe  overtumloK  of  the  ' 
car.  Necessarily  this  would  include  all  In- 
juries, past  or  future,  that  proximately  re- 
sulted from  the  negligent  act  C(»iplalned  of. 
The  charge  was  not  excited  to  by  appellant, 
and  must  therefore  be  considered  as  having 
been  approved  of  by  hhn.  Article  1971,  Be- 
vlsed  Statutes.  In  this  view  he  was  in  no 
situation  to  ask  an  additional  charge,  pre- 
senting more  fully  the  Issues  embraced  In 
the  charge  given  by  the  court. 

We  have  examined  the  other  assignments 
presented  by  appellant,  and  conclude  that 
they  do  not  point  out  reversible  error.  For 
the  error  Indicated,  the  judgment  of  the  court 
below  Is  reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 

Additional  Opinion. 

It  will  be  observed,  from  what  was  stated 
In  our  original  opinion,  filed  herein  on  May 
18, 1916,  that  the  judgment  of  the  trial  court 
was  reversed  and  the  cause  remanded  sole- 
ly because  of  the  fallnro  of  the  court  to 
submit,  as  a,n  element  of  recovery,  certain 
items  of  expenses  alleged  to  have  been  Incur- 
red by  the  appellant,  resulting  from  injuries 
sustained  by  himself  and  his  wife  by  the 
overturning  of  the  automobile;  this  court 
being  of  the  opinion  that  the  proof  thereof 
offered  on  the  trial  was  sufficient  to  require 
the  submission  of  the  Issue  to  the  jury.  Ap- 
pellant alleged  In  his  cross-bill  that  these 
Items  amounted  to  |200.  Subsequently  to  the 
filing  of  the  opinion,  and  during  the  last 
term  of  this  court,  the  appellee  filed  In  this 
court  a  remittitur  of  so  much  of  the  Judg- 
ment recovered  by  It  as  to  equal  the  total 
sum  claimed  by  appellant  In  the  regard  stat- 
ed, which  remittitur  was  duly  entered  In  this 
court,  the  effect  of  which  was  to  allow  ap- 
pellant the  full  amount  claimed  by  him  for 
the  expenses  so  alleged  to  have  been  incur- 
red by  him.  As  the  cause  was  remanded 
solely  on  account  of  the  failure  of  the  court 
to  submit  said  items  to  tbe  Jury,  and  as  the 
remittitur  has  cured  the  error  of  the  court's 
failure  to  so  submit  them,  and  as  the  case 
otherwise  was  correctly  tried.  It  would  be  a 
work  or  supererogation  to  require  the  case  to 
be  retried  in  the  court  below;  and  for  this 
reason  the  order  of  this  court,  reversing 
the  Judgment  and  remanding  the  case,  has 
been  set  aside,  and  the  Judgment  baa  been 
affirmed. 

Affirmed. 
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DOSS  et  aL  t.  CHAMBERS  et  aL  (No.  6706.)* 

(Court  of  Civil  Appeals  of  Texas.     Anstiik 
May  24.  1916.) 

1.  Elections  €=>2S5  —  Coniksts  —  Pbeses- 
VATioN  OF  Ballots. 

Under  Rev.  St  1911,  art  3027,  as  to  prea- 
erration  of  ballots,  and  article  8028,  as  to  their 
destruction  in  the  event  of  no  contest  within  one 
year  after  the  election,  where  a  contest  is 
brought,  although  no  notice  is  served  on  the 
clerk  to  preserve  ballots  and  the  ballots  are  de- 
stroyed by  a  janitor,  after  bringing  of  the  con- 
test and  more  than  a  year  after  tbe  election, 
they  are  not  legally  destroyed. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  {  231 ;  Dec.  Dig.  «=>255.] 

2.  Elections  <S=»255  —  CSontebts  —  Preseb- 
VATioN  OF  Ballots— Nkcessitt  of  Notice 
OF  Contest. 

Under  such  statutes,  the  contestants  may 
presume  that  the  clerk  will  preserve  tbe  bal- 
lots and  need  not  take  steps  for  preserratifm  of 
the  ballots. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {  231;   Dec.  Dig.  «=»255.] 

3.  Evidence  ie=>178(^— Bleotiow  CJoNTEBrs— 
Admissibility  of  Secondabt  Evidence. 

Where  ballots  are  illegally  destroyed,  the 
contestants  may  question  illegal  voters  as  to 
the  wa^  they  voted,  under  tbe  rule  that  if  it  is 
impossible  to  produce  a  written  document  its 
contents  may  be'  proved  by  parol  testimony, 
and  Rey.  St.  1911,  art  3066,  providing  that  in 
election  contests  the  rules  governing  trial  of 
other  dvU  cases  shall  apply. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  582,  588;  Dec.  Dig.  «=»178(2).] 

4.  Evidence  <g=»178(2)  —  Best  Evidence  — 
Parol  Testimony. 

That  admission  of  parol  evidence  gives  op- 
portunity for  perjury  which  might  be  avoided 
if  the  documents  testified  to  were  introduced 
afFnrds  no  ground  for  departing  from  the  rule 
that  if  the  document  is  destroyed  parol  evidence 
is  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S§  B82,  &S8;   Dec.  Dig.  «s9l78(2).] 

5.  Elections  «=»294  —  (Contests  —  Conclu- 
siveness OF  Returns. 

Where  ballots  are  illegally  destroyed  the  re- 
turns of  the  election  offiomls  tabulated  and  de- 
clared by  the  commissioners'  court  do  not  be- 
come an  official  adjudication  as  to  the  true  re- 
sult of  the  election  so  as  to  render  parol  evi- 
dence inadmissible  where  a  contest  is  baaed  on 
alleged  illegal  votes,  which,  if  ezduded,  would 
change  the  result. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  §g  288-296;    Dec.  Dig.  «=>294.] 

Appeal  from  District  Court,  Milam  County ; 
J.  C.  Scott,  Judge. 

Election  contest  by  E.  A.  Doss  and  others 
against  W.  W.  Chambers  and  others.  From 
a  Judgment  for  plaintiffs  sustaining  decision 
of  the  commissioners'  court,  the  plaintiffs 
appeal.    Reversed  and  rendered. 

Morrison  &  Lewis,  of  Cameron,  for  appel- 
lants. J.  W.  Gamer  and  E.  A.  Camp,  both  of 
Rockdale,  and  E.  A.  Wallace,  of  C!ameron, 
for  appellees. 

KEY,  J.  Appellants  brought  this  action 
against  the  proper  county  officers  for  the 


purpose  of  contesting  a  road  bond  electtoo, 
and  from  a  judgment  In  favor  of  the  appel- 
lees and  sustaining  the  action  of  the  com- 
missioners' court  in  declaring  tbe  result  of 
the  election  to  be  In  favor  of  Issuing  tbe 
bonds,  tbe  appellants  have  brought  the  case 
to  this  court  for  revision.  Tbe  case  was  tried 
upon  an  agreed  statement  as  to  the  facts, 
which  agreement  reads  as  follows: 

"(1)  That  the  road  bond  election  described  in 
plaintiffs'  petition  was  held  in  the  district  there- 
in described  on  the  27th  day  of  May,  A.  D.  1914. 
and  that  the  result  of  said  election  was  declared 
by  the  commissioners'  court  on  the  7th  day  of 
June,  1914,  and  in  which  said  oommiasioners' 
court  found  th&t  there  had  been  cast  in  said 
election  1,013  votes,  and  that  677  of  the  same 
had  been  cast  in  favor  of  the  issuance  of  the 
bonds  and  the  lev^  of  the  tax,  and  386  bad  been 
cast  against  the  issuance  of  the  iMods  and  the 
levy  of  the  tax. 

'\2)  That  afterwards,  on  the  27th  of  June, 
1914,  the  contestants,  as  named  in  the  petition 
herein)  filed  tbdr  original  petition  in  this  court 
making  the  county  attorney  and  county  judge 
of  Milam  county  conteatees,  and  that  on  the 
same  day  a  due  and  correct  copy  of  the  plain- 
tiffs' said  petition  was  delivered  to  the  said 
county  attorney  and  county  judge  as  provided 
by  law. 

"(3)  It  is  further  agreed  that  on  the  day  that 
said  original  petition  was  filed,  counsel  for  the 
contestants  verbally  notified  the  clerk  of  the 
county  court  of  Milam  county  that  said  contest 
bad  been  filed,  and  requested  that  the  ballots 
be  preserved  for  the  trial  of  this  cause,  and  the 
said  clerk  agreed  to  preserve  said  ballots  and 
undertook  to  do  so,  and  to  that  end,  he  separat- 
ed the  boxes  containing  said  ballots  into  a  sep- 
arate assembly  in  a  large  commodious  air-tight 
vault  used  by  said  clerk  for  the  purpose  of  pre- 
serving all  ballots  of  elections,  and  that  aft- 
erwards, while  said  clerk  was  out  of  the  state 
on  his  vacation  in  the  summer  of  1915,  and  aft- 
er twelve  montDs  after  said  election,  the  janitor 
of  said  building,  who  had  a  key  to  said  vault, 
and  in  the  absence  of  said  clerk,  was  preparing 
said  ballot  boxes  for  a  local  option  election  to  be 
held  in  Milam  county,  Tex.,  on  the  4th  day  of 
August,  1915,  withont  the  knowledge,  permis- 
sion, consent,  or  acquiescence  of  either  the 
contestants  or  conteatees  destroyed  said  bal- 
lots, and  that  neither  of  the  parties  hereto  was 
apprised  of  such  destruction  of  said  ballots  un- 
til about  the  first  day  of  the  present  term  of 
this  court,  and  that  said  ballots  are  not  obtain- 
able or  in  existence,  but  that  the  poll  lista  and 
returns  from  the  various  voting  boxes  were 
preserved  by  the  county  clerk  out  of  the  copies 
that  were  filed  with  him  after  such  election,  and 
that  the  contestants  nor  their  attorneys  did  not 
take  any  action  to  obtain  from  this  court  anr 
writ,  order,  or  process  to  preserve  said  ballots 
pending  the  disposition  of  this  cause. 

"(4)  That  at  the  past  two  terms  of  this  court 
the  said  cause  was  continued  by  mutual  agree- 
ment of  ^e  parties  to  await  the  action  of  the 
(^urt  of  Civil  Appeals  and  the  Supreme  Court 
on  the  questions  of  law  involved  in  the  case  of 
T.  T.  Moore  et  al.  v.  Commissioners'  Court  of 
Bell  County,  as  reported  in  175  S.  W.  84a 

"(5)  That  at  the  present  term  of  this  court 
witnesses  have  been  examined  for  .two  days,  and 
the  parties,  in  order  to  obviat«  the  necessity  of 
further  examination  of  witnesses,  have  mado 
this  agreement 

"(6)  It  is  further  agreed  by  the  parties  hereto 
that  14  voters  at  the  voting  box  at  Rockdale 
voted  against  the  issuance  of  the  bonds  and  tbe 
levy  of  the  tar,  and  that  the  balance  of  said 
box,  amounting  to  397,  voted  in  favor  of  the 
issuance  of  said  bonds  and  the  levy  of  aaid  tax. 


^=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Ke7-Numb«red  Digests  and  Indezss 
*For  opinion  on  motions  tor  rehearing,  see  188  8.  W.  296. 
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"(7)  It  in  farAer  aSTCed  that  six  witneMCs 
whose  votes  are  challenged  by  contestanta  and 
who  have  been  placed  npon  the  stand  by  plain- 
tiffs, and  who  by  tieir  testimony  provea  that 
they  were  illegal  voters  and  that  they  voted  in 
■aid  election,  and  when  asked  b^  contestants 
how  they  voted,  the  contesteea  objected  for  the 
reason  that  under  the  pleading  and  in  the  ab- 
sence of  the  ballots,  the  witnesses  should  not  be 
permitted  to  testify  how  they  voted  in  said, 
election.  The  contestants  contend  that  under 
the  circumstances,  said  witnesses  should  be  per- 
mitted to  testify  how  they  voted,  and  in  view  of 
thcM  contentions,  it  is  admitted  that  there 
were  illegal  voters  who  participated  in  said 
election  as  shown  by  the  pleadings  of  both  par- 
ties, and  that  it  would  be  impossible  for  the 
coort  to  determine  the  true  result  of  said  elec- 
tion, unless  said  challenged  voters  should  be 
Sermitted  to  testify  how  they  voted.  To  expe- 
ite  the  trial  of  the  canse  it  is  agreed  that  there 
is  no  other  evidence  within  reach,  from  said 
retnms  or  otherwise,  from  wUch  the  result  of 
said  election  can  be  determined,  and  that  if 
said  challenged  voters  may  testify  how  they 
voted  in  said  election,  then  the  evidence  will  jus- 
tify a  finding  for  contestants,  and  that  the 
judgment  shall  be  in  their  favor;  but  if  the 
law  of  this  proposition  is  as  contended  for  by 
the  contestees — that  is,  that  said  voters  are  not 
permitted  to  testify  onder  the  circumstances  of 
the  case  as  to  how  they  voted— then  the  judg- 
ment shall  be  entered  for  the  contestees,  and  the 
election  upheld. 

"(8)  It  is  further  agreed  that  in  the  event 
the  trial  court  or  the  appellate  courts  shall  hold 
with  the  contestants  on  the  qaestion  of  law,  the 
judgment  shall  be  for  the  contestants,  other- 
wise in  favor  of  the  contpstees.  This  agreement 
shall  not  waive  the  question  of  law  arising  un- 
der the  demnrrera  to  the  pleadings." 

The  trial  court  held,  as  concluslona  of  law, 
that  the  ballots  referred  to  were  legally  de- 
stroyed, and  that  as  appellants  took  no  statu- 
tory action  to  have  them  brought  into  court 
and  preserved  to  be  used  as  evidence  In  this 
case,  and  as  no  fraud  was  charged,  the  result 
of  the  election,  as  declared  by  the  commls- 
gloners'  court,  was  final  and  conclusive,  and 
could  not  be  impeached  and  set  aside  by  the 
oral  testimony  of  the  voters,  who  were  con- 
ceded to  have  voted  illegally.  Broadly  spealt- 
ing,  counsel  for  appellants  make  two  conten- 
tions, which  are:  First,  that  the  written 
agreement  upon  which  the  case  was  tried 
shows  on  Its  face  that  enough  Illegal  votes 
were  cast  for  the  issuance  of  bonds  to  change 
the  result  of  the  election,  and  if  not,  then  It 
was  Impossible  for  the  court  to  determine 
the  true  result,  and  therefore  the  election 
should  be  declared  void  and  another  election 
ordered ;  and,  second,  that  those  who  voted 
illegally  should  have  been  permitted  to  testify 
how  they  roted.  On  the  other  hand,  It  Is  con- 
tended by  counsel  for  appellees  that  It  Is 
shown  by  the  concluding  part  of  the  agreed 
facts  that  the  agreement  was  that  If  it  should 
be  held  bj  the  courts  that  Illegal  voters 
flhoold  be  permitted  to  testify  as  to  how  they 
voted,  the  Judgment  should  be  In  favor  of  the 
appellants ;  but  if  it  should  be  held  not  per- 
nisaible  for  them  to  do  so,  the  Judgment 
should  be  for  the  appellees  and  they  deny 
that  such  voters  should  have  been  permitted 
to  ao  testify.  The  agreement  referred  to  is 
somewhat  ambiguous,  but  as  we  have  reached 


the  coDcloBion  that  If  ai>pellees'  construction 
of  it  be  adopted,  nevwtheleaa  the  case  should 
be  reversed  and  rendered,  we  deem  it  unueoea- 
sary  to  pass  upon  appellants'  first  contention. 

[1,  2}  It  is  provided  by  article  3027  of  the 
Revised  Statutes  that  ballots  which  have 
been  voted  shall  be  securely  fastened  in  a 
tiox  and  delivered  by  the  proper  election  of- 
ficer to  the  clerk  of  the  county  court,  "whose 
duty  It  shall  be  to  keep  the  same  securely, 
and,  in  the  event  of  any  contest  growing  out 
of  elections  within  one  year  thereafter,  he 
shall  deliver  said  box  to  any  competent  of- 
ficer having  a  process  therefor,  from  any  tri- 
bunal or  authority  authorized  by  law  to  de- 
mand such  ballot  box";  and  article  3028 
reads  thus: 

"In  the  event  that  no  contest  grows  out  of 
the  election  within  one  year  after  the  day  of 
such  election,  the  said  clerk  shall  destroy  the 
contents  of  said  ballot  box  by  burning  the 
same." 

Others  articles  of  the  (Revised  Statutes 
make  provision  for  contesting  elections,  in- 
cluding such  as  the  election  here  involved, 
one  of  which  (nrtlcle  3056)  reads  In  part  as 
follows : 

"And,  as  to  the  admission  and  exclusion  of 
evidence,  the  trial  shall  be  conducted  under  the 
rules  governing  proceedings  in  civil  causes." 

We  do  not  agree  with  the  trial  court  In  the 
holding  that  the  ballots  referred  to  were 
legally  destroyed,  nor  do  we  approve  the  con- 
tention urged  by  appellees'  counsel  to  the  ef- 
fect that  appellants  were  guilty  of  negligence 
because  they  failed  to  take  any  steps  to  have 
the  ballots  removed  from  the  custody  of  the 
county  clerk  and  placed  in  the  custody  of 
an  officer  of  the  district  court  in  time  to 
liave  prevented  their  destruction  In  the  man- 
ner disclosed  by  the  agreed  statement  By 
the  terms  of  articles  3027  and  3028,  hereinbe- 
fore referred  to,  the  clerk  of  the  county  court 
was  the  legal  custodian  of  the  ballots;  and, 
baring  been  notified  of  the  existence  of  the 
contest,  he  was  not  authorized  to  destroy 
them  until  after  the  contest  was  terminated, 
and  therefore  we  hold  that  their  destruction 
was  Illegal.  We  also  hold  that  appellants 
had  the  right  to  presume  that  the  county 
clerk  would  perform  his  duty  and  have  the 
ballots  accessible  for  the  use  of  the  dis- 
trict court  when  the  case  was  called  for 
trial,  and  therefore  no  duty  devolved  upon 
them  to  take  steps  to  cause  them  to  be  re- 
moved from  the  possession  of  their  legal  cus- 
todian and  placed  In  the  possession  of  some 
one  else. 

[3,4]  But  this  does  not  dispose  of  the 
whole  case,  and  the  remaining  question  la 
this:  It  being  agreed  that  illegal  votes  had 
been  cast,  and  it  having  been  shown  that 
through  no  fault  of  appellants  It  is  imiv>ssible 
to  produce  the  ballots  in  order  to  show  for 
VKhlch  aide  such  votes  were  cast,  Is  it  permia- 
sible,  over  the  objection  of  the  contestees, 
to  permit  the  illegal  voters  themselves  to 
testify  how  they  voted?    It  will  be  observed 
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that  tbe  gnestlon  tnibmltted  by  tbe  agreed 
statement,  and  upon  wbicb  the  decision  of 
the  case  mnst  tarn,  Is  not  whether  an  Illegal 
voter  coald  be  compelled  to  testify  if  he 
claimed  his  priyilege  not  to  do  so,  but  wheth- 
er sucb  witnesses  should  be  permitted  to 
testify,  as  against  the  objection  of  one  of  the 
parties  to  the  litigation.  Perhaps  decisions 
may  be  found  which  hold  that  If  the  witness 
claims  his  privilege  not  to  give  testimony 
tending  to  criminate  himself,  he  cannot  be 
compelled  to  testify  that  he  voted  in  a  partic- 
ular election.  But  that  question  is  not  in- 
volved in  this  case.  It  is  conceded  that  Il- 
legal votes  were  cast,  and  we  infer  that  those 
who  cast  such  votes  were  willing  to  testify 
as  to  how  they  voted,  If  permitted  to  do  so. 
Decisions  may  also  be  found  which  bold,  up- 
on grounds  of  public  policy,  that  when  the 
law  makes  provision  for  secret  voting  no  vot- 
er should  be  compelled,  and  perhaps  some 
may  hold  that  he  should  not  be  permitted, 
to  testify  in  a  contested  election  as  to  bow 
he  voted.  There  Is  another  line  of  cases, 
supported  by  strong  reasoning,  which  hold 
that  the  statute  which  provides  for  a  secret 
ballot  was  enacted  for  the  benefit  of  legal 
voters,  and  has  no  application  when  the  ob- 
ject Is  to  ascertain  how  an  illegal  voter  cast 
his  ballot ;  and  that  when  that  Is  the  fact  in 
Issue,  neither  the  public  interest  nor  the  wel- 
fare of  the  illegal  voter  should  prevent  the 
ascertainment  of  that  fact  by  the  use  of  any 
testimony  that  may  be  available.  However, 
counsel  for  appellees  make  a  plausible  argu- 
ment in  support  of  the  contention  that  since 
the  adoption  by  this  state  of  what  is  some- 
times called  the  Australian  ballot,  parol  evi- 
dence should  not  be  received  for  the  purpose 
of  ascertaining  how  any  person  voted,  wheth- 
er sucb  vote  was  legal  <h*  illegal.  The  con- 
tention Is  that  the  statute  has  provided  a  full 
and  complete  method  for  contesting  all  elec- 
tions. Including  the  means  by  which  the  bal- 
lots themselves  may  be  preserved,  brought 
into  court  and  introduced  in  evidence,  and 
that  it  was  the  legislative  Intent  that  no  oth- 
er source  of  Information  should  be  resorted  to 
for  the  purpose  of  ascertaining  how  the  voter 
cast  his  ballot  It  is  true  that  the  Legisla- 
ture has  undertaken  to  provide  a  method  by 
which  ballots  which  have  been  voted  shall  be 
preserved,  so  as  to  render  them  available  as 
evidence  in  contested  election  cases.  But,  as 
the  facts  of  this  case  show,  the  means  provid- 
ed do  not  always  produce  that  result;  and 
the  statute  does  not  declare  that  no  other 
source  of  information  shall  be  resorted  to. 
On  tbe  contrary,  the  statute  provides  that  In 
passing  upon  the  admissibility  of  evidence 
ottered  in  sucb  cases,  the  rules  which  govern 
in  the  trial  of  other  dvll  cases  shall  be  ap- 
plied. R.  S.  art  8056.  We  have  adopted  the 
common  law  In  this  state,  and  we  apply  the 
rules  of  evidence  walch  pertain  to  that  sys- 
tem of  law,  except  when  modified  by  statute ; 
c«e  of  the  rules  being  that  when  it  is  impos- 


sible to  produce  a  written  document  in  evi- 
dence, its  contents  may  be  proved  by  parol 
testimony,  and  we  see  no  reason  why  that 
rule  should  not  apply  in  this  case.  It  may  be 
true  that  sudi  a  rule  will  afford  opportunities 
for  Interested  parties  to  procure  and  utilize 
perjured  testimony,  but  that  Is  not  sufficient 
reason  for  departing  from  the  rule.  In  a 
majority  of  contested  cases,  opportunities  ex- 
ist to  commit  perjury,  and  in  many  of  them  It 
is  difficult  If  not  impossible,  to  show  that 
perjury  has  been  committed ;  and  while  the 
rules  of  evidence  have  been  framed  with  a 
view  to  ascertaining  the  truth,  nevertheless 
they  do  not,  as  a  general  rule,  refuse  to  per- 
mit a  witness  to  testify  merely  because  he 
may  not  tell  the  truth,  and  the  falsity  of  his 
testimony  cannot  be  established.  Hence  we 
hold  that  the  temptation  of  parties  interested 
In  contested  elections  to  procure  and  use  per- 
jured testimony,  and  the  opportunity  of  voters 
whose  ballots  have  been  lost  or  destroyed  to 
furnish  such  testimony,  are  not  sufficient 
grounds  for  excluding  that  character  of  tes- 
timony when  the  ballots  themselves  cannot 
be  procured. 

[6]  But  It  Is  contended  on  behalf  of  ap- 
pellees that  when  the  ballots  cannot  be  pro- 
cured the  returns  made  by  the  election  offi- 
cers, as  tabulated  and  declared  by  the  com- 
missioners' court  becomes.  In  a  sense,  an 
official  adjudication  as  to  tbe  tme  result  ot 
the  election,  and  parol  evidence  is  not  ad- 
missible to  Impeach  such  official  action.  That 
contention  is  not  sound  when,  as  In  this  case, 
the  contest  Is  based  upon  the  fact  that  Illegal 
votes  were  cast  which.  If  excluded,  would 
change  the  result  of  the  election.  In  other 
words,  if  in  reaching  the  result  declared  and 
certified  by  them,  the  election  officers  and 
the  commissioners'  court  took  into  consider- 
ation ballots  illegally  cast  then  it  becomes 
the  duty  of  the  court  trying  the  case  la 
which  such  election  is  omtested  to  exclude 
such  Illegal  ballots  in  determining  the  true 
result  of  the  election.  In  fact  that  argument, 
and  the  one  which  presents  the  contention 
that  parol  testimony  given  by  tbe  voter  Is 
not  the  best  obtainable  evidence  as  to  the 
contents  of  the  ballot  voted  by  him  when 
the  ballot  Itself  cannot  be  procured.  Is  an- 
swered by  tbe  last  paragraph  in  the  seventh 
subdivision  of  the  agreed  facts,  wherein  it 
is  stated  that: 

"There  is  no  other  evidence  within  reach,  from 
said  returns  or  otherwise,  from  which  the  re- 
sult of  said  election  can  be  determined." 

Accepting  the  facts  therein  stated  as  titie, 
and  keying  In  mind  the  rule  that  there  are 
no  degrees  In  secondary  evidence,  we  hold 
that  it  was  ptaper  for  appdlants  to  intro- 
duce parol  testimony,  whether  given  by  tbe 
Illegal  voter  or  any  one  else,  for  the  pur- 
pose of  showing  the  ccmtents  of  the  destroy- 
ed ballots. 

There  are  some  other  questions  presented 
in  appellants'  brief;  but,  in  view  of  the  dls- 
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position  tbls  court  makes  of  the  case,  It  Is 
nnneceraaiy  to  decide  sodi  other  qaestlons. 
As  antborlzed  by  statute,  certain  county 
ofllcen  were  made  eonteetees,  and  as  the 
statute  provides  that  In  such  cases  no  costs 
sliall  be  taxed  against  such  contestees,  we 
h<4d  that  all  the  costs  In  this  case  should 
be  taxed  against  appellants,  who  are  con- 
testants, and  the  sureties  upon  their  bonds. 
Ehirham  v.  Rogers,  48  Tex.  Olv.  App.  232, 
106  S.  Wt  906;   Altgelt  t.  Callagban,  144  S. 

w.  uee. 

It  Is  ordered  that  the  Judgment  of  the 
court  below  be  reversed,  and  Judgment  here 
rendered  In  fhvor  of  the  appellants,  to  the 
effect  that  the  proposition  submitted  to  tbe 
voters  In  the  election  Involved  in  this  con- 
test did  not  receive  the  necessary  number  of 
legal  votes  for  its  adoption;  and  tbe  com- 
missioners' court  of  Milam  county  Is  ordered 
and  directed  not  to  issue  any  bonds  predicat- 
ed upon  the  result  of  sndi  dectimi ;  and  It 
Is  farther  ordered  that  appellants,  and  tbe 
sureties  upon  their  bonds,  be  taxed  with  all 
tbe  costs  incurred  in  this  cansew 

Reversed  and  rendered. 


HARWOOD-BARLBT  MPQ.  CO.  r. 
BIcCULLOOH.    (No.  5646.) 

(Court   of   Civil   Appeals   of  Texas.     Austin. 

April  26,  1916.    Rehearing  Denied 

June  28,  1916.) 

Afpeai.  ANn  Ebbob  «s>7fl6— Tna  vob  Fiuno 
Appbixaht's   BBixr— Statotobt  Rbqitibb- 

MBNTS.  ^_  .   . 

Under  Rev.  St  1911,  art.  2115,  reqjunng 
an  appellant  to  file  a  copy  of  his  brief  in  the 
district  court  not  less  than  5  days  before  the 
time  of  filing  the  tranacript  in  the  court  of 
Civil  Appeals,  which  shall  be  by  the  clerk  de- 
posited with  the  papers  in  the  case  and  notice 
given  by  the  clerk  to  the  appellee  who  shall  file 
bis  brief  within  20  days,  and  rule  39  of  the 
Oonrt  of  Civil  Appeals  (142  S.  W.  ziii),  pro- 
viding that  failore  of  an  appellant  to  file  briefs 
in  the  time  and  manner  prescribed  by  the  law 
and  rules  shall  be  ground  for  dismissing  the  ap- 
peal for  want  of  prosecution,  where  appellant 
presented  a  folded  paper,  not  indorsed,  to  the 
derk  of  the  county  court  for  the  file  mark  on 
January  27th,  but  took  It  awav  and  did  not  re- 
turn it  to  tiie  derk's  office  until  March  2Sth,  no- 
tice being  given  appellee  on  March  26th,  the 
ease  being  set  for  hearing  April  5th,  there  was 
not  a  sufficient  compliance  with  the  statute,  and 
a  motion  to  dismiss  the  appeal  will  be  sns- 
tained. 

[Cd.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3100;   Dec.  Dig.  9=»765.] 

Appeal  from  McLennan  County  Court; 
Oea  N.  Denttm,  Judge. 

Action  between  the  Harwood-Barley  Man- 
ufBcturlng  Company  and  S.  H.  McCulioch. 
From  the  Judgment,  the  Harwood-Barley 
Manufacturing  Company  appeals.    On.  motion 


to  dismiss.  Motion  sustained,  and  appeal  dis- 
missed. 

R.  H.  Kingsbury,  of  Waco,  for  appellant 
Nat  Harris  and  Spell  &  Sanford,  all  of  Waco, 
for  appellee. 

JBNEINS,  J.  Judgment  in  this  cause  was 
rendered  April  27,  1916.  The  transcript  was 
delivered  to  appelUnt's  attorneys  August  6, 

1915,  and  filed  in  this  court  October  13,  1916. 
On  December  13,  1916,  appellant  filed  its 
brief  In  this  court.  No  copy  of  this  brief  was 
served  on  appellee's  attorney  until  March  26, 

1916.  The  county  clerk  of  McLennan  county 
certifies: 

"That  on  the  27th  day  of  January,  A  D.  1916, 
Nat  Harris,  of  counsel  for  appellant  in  said 
cause,  came  into  the  county  clerk's  office  and 
presented  a  paper  folded  up,  with  no  indorse- 
ment on  the  back  thereof,  and  requested  me  to 
put  my  file  mark  on  the  same.  In  compliance 
with  this  request  the  following  mark  was  put 
on  tbe  back  of  said  paper:  'Filed  January  27th, 
1916,  J.  W.  Baker,  Clerk  of  the  County  Court 
McLennan  County,  Texas,  by  T.  C.  Morris, 
Deputy.'  Immediately  thereafter  Mr.  Nat  Har- 
ris left  the  office  and  carried  the  paper  wldi 
him,  and  said  paper  has  not  been  in  this  office 
since  that  time  until  last  Saturday,  March  25, 
1916.  This  is  the  only  copy  of  said  brief  that 
has  ever  been  presented  to  this. office.  There 
is  no  other  copy  on  file  or  held  by  this  office." 

On  March  25,  1916,  appellee  filed  a  motion 
In  this  court  to  dismiss  the  appeal  herein,  for 
the  reason  that  no  brief  had  been  filed  by 
appellant,  as  required  by  the  statute  and  by 
the  rules  governing  this  court,  from  which 
we  copy  as  follows: 

"(11  This  case  is  set  down  to  be  heard  by 
this  honorable  court  for  the  assignment  begin- 
ning April  6,  1916,  and  up  to  this  time  appel- 
lant has  failed  to  file  any  brief  herein  with  the 
county  derk  of  the  county  court  of  McLennan 
county,  Tex.,  from  which  said  case  was  appeal- 
ed to  this  honorable  court. 

"(2)  The  appellee  in  this  cause  has  not  been 
furnished,  either  by  tbe  appellant  or  his  attor- 
ney, with  a  copy  of  their  brief. 

"(3)  Because  appellant,  by  his  failure  to  file 
his  brief  or  to  furnish  appellee  wiOi  a  copy 
thereof  within  the  time  prescribed  by  the  rules 
of  this  court  and  the  statutes  governing  Uie 
same,  has  deprived  the  appellee  of  valuable 
right,  in  that  appellee  has  not  sufficient  time 
in  which  to  answer,  the  same  having  not  been 
filed  within  20  days  prior  to  the  submission  of 
said  cause  in  this  court  Appellee  attaches  here- 
to a  certificate  of  the  clerk  of  the  county  court 
of  McLennan  county,  and  the  same  Is  made  a 
part  of  this  motion." 

Appellee  also  attaches  the  affidavit  of  his 
attorney,  showing  that  he  never  received 
a  copy  of  appellant's  brief  until  the  26th  day 
of  March,  1916,  and  that  be  had  had  tbe 
county  clerk  of  McLennan  county  to  search 
his  office  to  ascertain  if  appellant  had  filed 
any  brief  herein,  and  had  ascertained  from 
said  clerk  that  no  brief  had  been  filed  In 
that  ofllce  prior  to  March  26th. 

It  thus  appears  that  appellant  technically 
filed  a  copy  of  its  brief  with  the  county  derk 
of  McLennan  county  on  January  27,  1916, 
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Init  ttiat  by  reason  of  the  same  not  being  In- 
dorsed in  Bucb  a  manner  as  to  indicate  what 
It  was,  and  by  reason  of  the  fact  that  appel- 
lant's attorney  who  filed  the  same  immediate- 
ly put  the  same  in  Ids  pocket  and  carried  It 
away  and  did  not  return  the  same  to  the 
clerk's  office  prior  to  the  25th  day  of  March, 
1916,  the  spirit  of  the  law  upon  this  subject 
has  not  been  complied  with,  for  which  reason 
appellee's  motion  to  Oisuilss  this  case  is  sus- 
tained. The  statute  referred  to  is  as  fol- 
lows: 

"Art.  2115.  Not  less  than  five  days  before  the 
time  of  filing  the  transcript  In  the  Court  of  CIt- 
il  Appeals  the  appellant  or  plaintiff  in  error 
shall  file  with  the  clerk  of  the  district  court  a 
copy  of  his  brief,  which  shall  be  by  the  clerk 
deposited  with  the  papers  of  the  cause,  with  the 
date  of  filin?  indorsed  thereon;  and  the  clerk 
shall  forthwith  ^ve  notice  to  the  «ppellee  or 
defendant  in  error,  or  his  attorney  of  record,  of 
the  filing  of  sncb  brief  and  that  in  twenty  days 
after  such  notice  the  appellee  or  defendant  in 
error  shall  file  a  copy  of  his  brief  with  the 
clerk  of  said  court  below,  and  with  the  clerk 
of  the  Court  of  Civil  Appeals  four  copies." 

Rule  39  for  the  government  of  this  court 
(142  S.  W.  xill)  is  as  follows: 

"The  failure  of  appellant  or  plaintiff  in  error 
to  file  an  assignment  of  errors  and  briefs  in 
the  lower  court  and  in  the  appellate  court  in 
tlie  time  and  manner  prescribed  b;^  law  and  by 
the  rules,  shall  be  ground  for  dismissing  the 
appeal  or  writ  of  error  for  want  of  prosecu- 
tion, by  motion  made  by  appellee  or  defendant 
in  error,  unless  good  cause  is  shown  why  it  was 
not  done  in  the  time  and  manner  as  prescribed, 
and  that  they  have  been  filed  at  such  time  and 
under  such  circumstances  as  that  the  appellee 
or  defendant  in  error  has  reasonably  not  suffer- 
ed any  material  injury  in  the  defense  of  the 
case  in  the  appellate  court.  In  deciding  said 
motion  the  court  will  give  such  direction  to  the 
case  as  will  cause  the  least  inconvenience  or 
damage  from  such  failure,  so  far  as  practic- 
able." 

It  has  been  held  in  a  number  of  cases  that 
a  failure  to  comply  with  the  statute  above  set 
out  is  cause  for  dismissing  the  appeal.  Rail- 
way Co.  V.  Brock,  77  S.  W.  953;  Hernandez 
▼.  Pastran,  140  S.  W.  608 ;  Railway  Co.  v. 
Hall,  32  Tex.  av.  App.  476,  74  S.  W.  778. 
In  Railway  Co.  r.  Holden,  93  Tex.  211,  54  S. 
W.  751,  it  was  held  that  this  statute  was  not 
mandatory,  and  a  failure  to  comply  with  the 
same  will  not  be  ground  for  dismissing  an 
appeal  where  it  appears  that  no  injury  has 
resulted  from  such  failure;  but  In  this  case 
appellee  claims  that  he  has  been  injured  in 
that  be  did  not  receive  a  copy  of  appellant's 
brief  untU  March  26,  1916,  and  this  case  be- 
ing set  down  for  submission  for  April  5th, 
he  did  not  have  time  to  prepare  his  brief.  It 
thus  appears  that  he  had  only  9  clear  days 
In  which  to  prepare  his  brief  for  this  court, 
and  we  cannot  say  that  his  allegation  that  be 
did  not  have  time  to  prepare  his  brief  is  not 
true,  since  the  law  has  fixed  20  days  as  a 
reasonable  time  granted  to  appellee  in  which 
to  file  bis  brief. 

Motion  sustained,  and  appeal  dismissed. 


BAILBT   et  aL  ▼.  SAIUBY  et  nx. 
(No.  6649.) 

(Court  of  Civil  Appeals  of  Texas.    Aoatin. 
June  7,  1916.) 

1.  Homestead  $=>129(1),   133  —  Canceliji- 
TioN  of  Ck>NVETAKCE— Evisencs— Deed  ok 

MOBTOAQB. 

In  a  widow's  suit  to  cancel  a  warranty  deed 
executed  by  herself  and  her  deceased  husband, 
conveying  10  acres  of  land  out  of  the  northwest 
corner  of  their  homestead  tract;  which  was  nev- 
er segregated  from  the  tract,  except  by  a  mark- 
ing of  the  comers,  and  the  grantee's  warranty 
deed  of  such  tract  to  the  defendant,  evidence 
held  to  show  that  the  first  deed  was  given  for 
the  security  of  a  debt,  and  that  such  fact  was 
known  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {$  233,  234;  Dec.  Dig.  «=»121)(1), 
183.] 

2.  HOUESTEAD  «=9ll6(2)— OONVETARCK  AS  SB- 
CUBITT— CONSTlTtmONAI,    PsOVIStONS. 

Under  the  express  provision  of  Const,  art 
16,  §  60,  a  warranty  deed  to  secure  a  loan  ex- 
ecnted  by  husband  and  wife,  conveying  part  of 
their  homestead  was  absolutely  void,  and  the 
grantee  took  no  title  thereto,  and  hence  could 
convey  none  by  his  deed  thereof. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  IS  186-190;    Dec.  Dig.  «s>115(2).] 

3.  HOKESTEAD    «S»122— COITTETAROE    AS    Se- 

coBiTT— Estoppel. 
Where  husband  and  wife  entitled  to  a  home- 
stead tract  executed  their  warranty  deed  con- 
veying a  part  thereof  to  secure  a  loan,  and 
the  grantee  executed  a  deed  thereof  to  defend- 
ant with  the  knowledge  of  the  husband  and  wife, 
the  surviving  wife  was  not  thereby  estopped 
from  suing  to  cancel  both  deeds  and  to  remove 
the  cloud  from  the  title. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  M  220-222;    Dec.  Dig.  «=9l22.] 

Appeal  from  District  Court,  WiUiamson 
County ;   0.  A.  Wilcox,  Judge. 

Suit  by  Judy  Bailey  and  others  against  W. 
B.  Bailey  and  wife.  Judgment  for  defend- 
ants, and  plaintiffs  appeaL  Reversed,  and 
Judgment  rendered  for  plaintiffs. 

Nunn  &  Iiove,  of  Oeorgetown,  for  appel- 
lants. A.  S.  Fisher,  Jr.,  and  Richard  Critz, 
both  of  Oeorgetown,  for  appellees. 

rice:,  J.  In  October,  1902,  Harry  Bailey 
and  wife,  Jndy  Bailey,  together  with  their 
family,  owned  and  were  living  upon  a  tract 
of  120  acres  of  land  oat  of  the  Stubblefield 
snrvey  in  Williamson  county,  where  they 
had  resided  for  many  years.  On  that  date 
they  borrowed  from  E.  Manklns  $250,  and  to 
secure  same  conveyed  to  him  by  warranty 
deed,  dnly  acknowledged,  10  acres  of  land 
out  of  the  northwest  corner  of  their  home- 
stead tract,  the  comers  of  which  were  desig- 
nated and  marked,  but  the  10  acres  were 
never  otherwise  separated  or  segregated  from 
the  remainder  of  the  tract.  In  November, 
1903,  being  unable  to  rq[>ay  this  loan,  it  was 
agreed  between  Harry  Bailey  and  his  wife, 
Judy  Bailey,  and  the  defendant  W.  B.  Bai- 
ley that  the  10  acres  of  land  should  be  coo- 
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▼eyed  to  aadd  W.  B.  Bailey,  frbo  sbould 
thereafter  own  the  aaue  in  fee  limple,  In 
consideration  of  which  gald  W.  B.  Bail^ 
agreed  to  pay  and  did  pay  to  said  ManMna 
the  debt,  with  Intereot  thereon,  due  Mankins 
by  Harry  Bailey.  Pursuant  to  said  under- 
standing, and  for  the  porpose  of  conveying 
the  title  to  said  tract  of  10  acres  to  said  W.. 
B.  Bailey,  Harry  Bailey  and  wife,  Judy,  di- 
rected Manklns  to  execute  a  deed  conveying 
the  aame  to  W.  B.  Bailey,  and.  In  accordance 
with  such  request  and  direction,  Manklns, 
by  warranty  deed  of  date  November  28, 
1903,  did  convey  the  tract  in  controversy  to 
W.  B,  Bailey.  Hie  entire  tract,  upon  which 
they  lived  as  a  home,  including  said  10  acres, 
both  before  and  after  the  execution  of  said 
conveyances,  had  been  cultivated  by  Harry 
Bailey  and  his  family,  including  W.  B.  Bai- 
ley. Harry  Bailey  died  about  two  years  be- 
fore the  trial  of  this  suit,  and  his  widow, 
Judy  Bailey,  with  her  family,  continued  to 
reside  upon  said  land  aa  their  home,  Includ- 
ing the  10  acres  In  controversyi  which  was 
cultivated  In  conupon  by  the  family  together 
wlttt  the  balance  of  the  tract  After  such 
conveyance  by  Manklns  to  him,  W.  B.  Bailey, 
with  the  knowledge  of  his  father  and  moth- 
er, claimed  said  land  as  his  own  and  paid 
taxes  thereon.  Said  W.  B.  Bailey,  during 
all  of  this  time,  continued  to  reside  upon  the 
120-acre  tract  with  his  father  and  mother, 
assisting  in  the  cultivation  thereof  with  the 
rest  of  the  family. 

This  suit  was  brought  by  Judy  Bailey 
against  W.  B.  Bailey  and  wife,  Viola,  to  can- 
cel both  of  said  conveyances  to  the  10-acre 
tract,  and  to  remove  cloud  from  title  there- 
to ;  the  latter  asserting  tlUe  under  the  facts 
above  set  oat.  The  case  was  tried  before 
the  court  without  a  Jury,  who  found  the 
facts  substantially  as  above  outlined,  and 
concluded  as  matter  of  law,  first,  that  the 
deed  executed  by  Harry  Bailey  and  wife  to 
E.  Manklns  was  intended  as  a  mortgage,  and 
was  Invalid  either  as  a  mortgage  or  as  a  con- 
veyance of  aald  land  to  the  said  Manklna, 
except  that  said  deed  conveyed  to  said  Man- 


klns the  bare  legal  title  to  said  10-acre  tract 
of  land;  jsecond.  that  the  :executi»n  of  the 
deed  by  Manklns  to  W.  B.  Bailey,  under  the 
circumstances  set  out  in  the  findings  of  fact, 
operated  as  a  conveyance  of  title  to  said 
tract  of  land  to  W.  B.  Bailey.  Upon  such 
conclusions  the  court  rendered  judgment  In 
favor  of  appellees,  from  which  this  appeal  is 
prosecuted ;  appellants  assignlDg  error  upon 
such  conclusions  of  law. 

[1,  2]  It  is  clear  from  the  evidence  and 
findings  of  fact  that  the  deed  from  Harry 
Bailey  and  wife  to  Manklns  was  given  for 
the  security  of  a  debt,  and  that  this  fact 
was  well  known  to  W.  B.  Bailey.  The  10 
acres  in  controversy  being  .a  part  of  the 
homestead  of  Harry  Bailey  and  wife,  such 
conveyance,  under  the  Constitution  and  laws 
of  this  state,  was  absolutely  null  and  void; 
and  Manklns,  having  no  title  to  said  land 
by  reason  thereof,  could  convey  none  by  his 
deed  to  W.  B.  Bailey.  The  court,  therefore, 
was  In  error  in  concluding  to  the  contrary. 
See  article  16,  g  60,  State  Constltutlcn ;  Inge 
V.  Cain,  65  Tex.  75 ;  Hays  v.  Hays,  66  Tex. 
606,  1  S.  W.  805;  Hoefllng  v.  Thulemeyer, 
142  S.  W.  102;  Hall  v.  Jennings,  104  S.  W. 
489. 

[3]  Notwithstanding  such  deed  was  made 
by  Manklns  to  W.  B.  Bailey  with  the  knowl- 
edge of  Harry  Bailey  and  wife,  Judy,  the 
latter  was  not  estopped  thereby,  as  contend- 
ed by  appellee.  Such  facts  do  not  consti- 
tute an  estoppel.  See  Speer's  Law  of  Mar- 
ried Women,  $  131,  and  authorities  dted; 
Johnson  v.  Bryan,  62  Tex.  623;  Huss  v. 
Wells,  17  Tex.  Civ.  App.  195,  44  S.  W.  33; 
Stone  V.  Sledge,  24  S.  W.  697;  McFalls  v. 
Brown,  36  S.  W.  1110;  Black  v.  Gamer,  63 
S.  W.  918 ;  Cauble  v.  Worsham,  96  Tex.  86, 
70  S.  W.  737,  07  Am.  St  Eep.  871. 

Believing  that  the  court  erred  in  rendering 
judgment  for  appellees,  and  the  case  having 
been  fully  devel<qped,  it  becomes  our  duty  to 
reverse  the  Judgment  of  the  court  below, 
and  here  render  same  in  favor  of  appellants, 
which  Is  accordingly  done. 

Beversed  and  rendered. 
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SOTJTHEKN  UNION  UFB  INS.  CO.  T. 
WHITB.    (No.  6625.) 

(Court  of  CWU  Appeals  of  Texas.     Austin. 
May  17, 1916.    Rehearinr  Denied 
June  28,  1016.) 

1.  Inbubance  «=>400— Life  Poliot— Ihcow- 

TESTABIUTT— FBAUD. 

Under  Rev.  St.  1911,  art.  4741,  requiring 
every  policy  to  contain  a  clause  providing  that 
the  policy  shall  be  incontestable  after  2  years 
from  its  date,  except  for  nonpayment  of  pre- 
miums, a  life  policy,  providing  this  policy  shall 
be  incontestable  after  it  has  been  in  force  one 
year,  providing  the  premiums  have  been  duly 
paid,"  was  not  contestable  4  years  after  it  was 
issued,  on  the  ground  that  it  was  obtained  by 
fraudulent  repreaentations  of  the  insured  aa  to 
his  health  and  use  of  alcoholic  drinks. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1086 ;   Dec.  Dig.  <S=>4(X>.] 

2.  Insubanck  «=a655(2)— Lira  Insurancb— 
Fkaud  as  a  Defense  —  Bsneficiaby  Pab- 
ticipatino. 

Where  it  was  not  permissible,  because  of  the 
incontestable  clause  in  a  policy  of  life  insurance, 
to  show  that  the  insured  committed  fraud  in 
obtaining  the  policy,  it  was  not  permissible  to 
show  that  the  benenciary  participated  in  such 
fraud. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1677,  1680,  1681,  1685;  Dec.  Dig. 
«=>G65(S.] 

3.  Insdbance  €=»675— Life  Insurance— Nor- 
fatkbnt  of  lioas—pehaltt— demand. 

In  an  action  on  a  life  policy,  where  demand 
for  the  payment  of  loss  was  not  made  30  days 
before  the  filing  of  the  original  petition,  but  an 
amended  petition,  alleging  such  demand  was 
filed  more  than  SO  days  utter  demand,  plaintiff 
was  entitled  to  recover  the  12  per  cent,  statu- 
tory penalty  and  attorney's  fees. 

[E}d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1805,  1806;   Dec.  Dig.  «=»675.] 

4.  CouBTS  «=»92— Opinions— Pbeviods  Deci- 
sions AS  CoNTBOLi-iNQ— "Dicta." 

Whatever  part  of  the  language  of  an  opin- 
ion is  not  necessary  to  the  decision  of  a  case  is 
"dicta." 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  S  336;    Dec.  Dig.  <S=»92. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Dictum.] 

Appeal  from  District  Court,  Brown  County; 
John  W.  Goodwin,  Judge. 

Action  by  Mrs.  Mayme  Louise  White 
against  the  Southern  Union  Life  Insurance 
Company.  Judgment  tor  plaintiff  and  de- 
fendant appeals.    Affirmed. 

G.  N.  Harrison,  of  Brownwood,  and  Gross 
ft  Street,  of  Waco,  for  appellant  McCartney 
ft  McGee,  of  Brownwood,  for  appellee. 

JENKINS,  J.  On  May  23,  1911,  the  appel- 
lant issued  a  policy,  whereby  It  insured  the 
life  of  C.  B.  White  for  $5,000  in  favor  of  his 
wife,  the  appellee  herein.  C.  B.  White,  dur- 
ing his  lifetime,  obtained  a  loan  from  appel- 
lant, so  that  if  the  policy  herein  sued  on  is 
collectable,  the  amount  due  when  the  same 
matured-  was  ?4,643.60.  The  insured  died 
February  9,  1915.     The  plaintiff  filed  peti- 


tion herein  in  the  usual  form,  asking  Judg- 
ment for  the  amonnt  due  on  the  policy,  and 
also,  by  amended  petition,  for  12  per  cent 
penalty  and  reasonable  attorney's  fees,  by 
reason  of  the  failure  of  appellant  to  pay  said 
policy  upon  demand.  The  appellant  answer- 
ed, admitting  that  It  issued  the  policy  sued 
upon,  and  that  said  policy  contained  the  fol- 
lowing provision: 

"This  policy  shall  be  incontestable  after  it 
has  been  in  force  one  year,  providing  the  pre- 
miums have  been  duly  paid.' 

But  appellant  denied  that  said  policy  was 
ever  in  force,  for  the  reason  that  it  was  ob- 
tained by  fraudulent  representations  made  by 
the  insured,  with  reference  to  the  condition 
of  bis  hecUth  and  his  habits  as  to  the  use  of 
alchollc  drinks,  and  further  alleged  that 
such  fraudulent  representations  were  made 
with  the  knowledge  of  appellee  herein,  and 
with  the  Intent  on  the  part  of  the  Insured 
and  the  appellee  herein  to  procure  the  unlaw- 
ful issuance  of  a  policy  of  life  insurance  upon 
the  life  of  the  insured,  and  that  such  false 
and  fraudulent  representations  were  made 
with  the  knowledge  and  connivance  of  appel- 
lee herein,  the  beneficiary  in  said  policy.  To 
appellant's  answer  the  appellee  Interposed  a 
general  and  special  demurrer,  both  of  whldi 
were  sustained  by  the  court;  and  upon  a  trial 
on  the  merits  before  the  court,  a  jui7  being 
waived,  judgment  was  rendered  for  the  ap- 
pellee for  the  balance  due  upon  the-  policy, 
with  12  per  cent  penalty  and  $500  attorney's 
fees,  a  total  of  $5,733.15,  with  6  per  cent  in- 
terest thereon  from  date  of  Judgment 

It  is  the  contention  of  appellant  that,  inas- 
much as  the  policy  was  obtained  by  means  of 
fraudulent  representattons,  such  being  ad- 
mitted for  the  purposes  of  the  demurrer,  the 
clause  of  the  policy  which  provided  that  it 
shall  be  incontestable  after  it  has  been  in 
force  for  1  year  has  no  application,  for  the 
reason  that  the  policy  was  never  in  force.  la 
Mutual  Reserve  Fund  LUe  Ass'n  v.  Austin, 
142  Fed.  398,  73  C.  O.  A.  498,  6  L.  a  A.  (N. 
S.)  1064,  the  policy  therein  sued  upon  con- 
tained the  following  clause: 

"If  this  policy  of  insurance  shall  have  been 
in  continuous  torce  for  three  years  from  its 
date,  it  shall  thereafter  be  incontestable." 

There  was  a  further  provision  in  the  pol- 
icy that  the  contract  of  insurance  should  not 
take  effect  unless  the  policy  was  delivered  to 
the  insured  while  he  was  in  good  health; 
and  Uie  company  sought  to  defeat  the  policy 
on  the  ground  ihat  when  it  was  delivered  the 
insured  was  not  in  good  health,  and  there- 
fore the  policy  never  took  effect,  and  conse- 
quently could  not  have  been  in  continuous 
force  for  8  years  from  its  date,  nor  for  any 
period.  The  court  in  reference  Ut  this  con- 
tention said: 

"Upon  the  view  that  the  expression  In  force' 
implies  that  the  contract  of  insurance  shall 
have  been  of  full  and  binding  obligation  during 
3  years,  the  clause  may  well  be  regarded  as  s^ 
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destraetire  and  deceptive.  If  we  are  to  read 
it  to  mean  that,  if  the  policy  ahall  have  been  in- 
contestable for  3  years,  it  shall  thereafter  be 
incantestable,  it  is  practically  meaningless. 

"Daring  the  first  8  years  the  policy  is  con- 
testable upon  any  one  of  the  express  warranties, 
or  upon  any  one  of  the  conditions  inserted  by 
the  insurance  company  for  its  benefit.  These 
warranties  and  conditions  all  relate  to  the  in- 
ception of  the  obligation  of  the  insurance  com- 
pany. It  was  agreed  by  the  insured  that,  if  any 
condition  or  agreement  should  not  be  fulfilled, 
the  policy  should  be  null  and  void.  It  is  the 
purpose  of  an  ordinary  incontestable  clause  to 
annul  all  warranties  and  conditions  that  might 
defeat  the  rights  of  the  assured.  It  is  said, 
however,  that  this  is  not  the  ordinary  incon- 
te«table  dause,  bat  a  conditional  clause  novel  in 
diaracter. 

"An  agreement  that  a  policy  shall  be  incon- 
testable is  of  no  significance  unless  we  assume 
the  existence  of  grounds  for  contest  in  the  terms 
of  the  contract,  or  in  extrinsic  facts.  If  the 
policy  is  not  to  be  regarded  as  in  force  daring 
the  first  3  years,  provided  that  after  3  years 
the  company  is  able  to  show  a  breach  of  war- 
ranty or  of  conditicxis,  then  this  incontestable 
clause  is  of  no  value,  save  as  a  deceptive  induce- 
ment to  those  seeking  insurance.  A  construc- 
tion which  renders  the  clause  self-destructive 
and  of  no  avail  to  the  assured  is  to  be  avoided. 
'Parties  to  a  contract  are  always  to  be  supposed 
to  have  intended  something,  ratiiier  than  nothing, 
by  what  they  have  said.'  •  •  *  To  adopt  a 
'  construction  which  includes  In  the  agreement  to 
relinquish  defenses  all  the  warranties  and  con- 
ditions of  the  first  undertalcing  is  to  destroy  the 
second  agreement  to  relinquish  defenses.   •   •  • 

"The  term  incontestable'  is  of  great  breadth. 
It  is  the  'policy'  which  is  to  be  incontestable. 
We  think  the  language  broad  enough  to  cover 
all  the  grounds  for  contest  not  specially  except- 
ed in  that  clanse.  The  word  'policy'  may  well 
b«  taken  to  mean  a  formal  document  delivered 
by  the  company,  and  containing  evidence  of  an 
obligation  to  pay.  Such  a  document  so  deliv- 
erea  is  ordinarily  contestable,  with  reference  to 
questions  arising  in  connection  with  its  delivery 
and  payment  of  the  first  premium,  as  well  as 
with  reference  to  statements  contained  in  tht 
application.    •    •    * 

"Upon  the  face  of  each  policy  in  suit  It  was 
not  invalid.  Until  contested  by  the  company,  it 
had  such  force  as  upon  its  face  it  purported  to 
have.  An  of  the  requirements  of  the  company 
upon  the  assured  were  met  by  the  payment  of 
premiums.  The  policy  was  outstanding  as  a 
certificate  of  membership.  •  •  •  This  policy, 
until  either  avoided  or  proved  null  and  void  in 
its  origin,  may  be  regarued  as  a  policy  in  con- 
tinuous force. 

"The  argument  that  the  policy  was  not  in  con- 
tinuous force  is  predicated  upon  an  extrinsic 
fact,  not  appearing  upon  the  face  of  the  policy, 
to  wit,  the  fact  that  the  assured  was  not  in  good 
health  at  the  date  of  delivery  of  the  policy.  In 
setting  up,  or  even  relying  upon,  this  extrinsic 
foct,  the  company  is  contesting  its  policy  as 
evidence  of  its  obligation.  If  the  company  is 
at  liberty  to  set  up  this  fact  after  the  lapse  of 
more  tban  6  years,  it  is  equally  at  liberty  to  set 
it  np  after  the  lapse  of  40  years.  Instead  of 
being  an  incontestable  policy,  if  we  adopt  the 
defendant's  argument,  the  policy  is  always 
contestaUe.  ♦  •  •  A  construction  which 
reads  into  it  as  permanent  provisions  the  very 
conditions  which  apparently  it  was  designed  to 
terminate  makes  it,  not  only  inoperative,  but  ex- 
ceedingly deceptive;  for,  while  the  clause  would 
serve  as  an  inducement  to  the  applicant  and  re- 
move his  unwillin^ess  to  accept  a  policy  con- 
taining many  conditions  upon  which  it  might  be 
d^eated,  the  contract  would  still  hold  him  rigid- 
ly to  each  and  every  warranty  and  condition 
contained  in  it.  Such  a  result  may  be  avoided 
by  construing  the  incontestable  clause  to  mean 


that  if  the  policy  does  not  mature  or  terminate 
within  8  years,  but  during  that  time  is  outstand- 
ing in  the  hands  of  the  assured,  and  is  not  ut- 
terly void  on  its  face,  and  is  not  avoided  ^y  the 
company,  but  is  acted  upon  by  both  parties  as 
a  Bulwisting  contract,  it  is  in  continuous  force' 
within  the  true  meaning  of  the  clause." 

The  same  contention  was  made  In  the  case 
of  Mohr  V.  Prudential  Insurance  Company,  32 
R.  I.  177,  78  Atl.  555.  In  that  case,  the  court, 
among  other  things,  said: 

"The  defendant  contends,  however,  that  the 
policies  must  have  had  a  legal  inception  in  or- 
der to  sustain  an  action  thereon,  and  that,  be- 
fore the  plaintiff  could  claim  the  benefit  of  the 
incontestable  clause,  she  must  show  that  all  the 
conditions  precedent  to  the  issuance  of  the  poli- 
cies have  been  complied  with.  To  this  conten- 
tion it  should  be  said  that  the  policies  were  is- 
sued and  were  delivered;  that  the  premiums 
due  upon  said  policies  were  received  by  the  de- 
fendant up  to  the  time  of  the  death  of  the  in- 
sured; that  the  policies  were  treated  by  the 
insured  and  the  defendant  as  subsisting  con- 
tracts between  them.  The  policies  upon  their 
face  purport  an  obligation  on  tiie  part  of  the 
defendant.  To  an  action  to  enforce  this  appar- 
ent obligation  the  defendant  interposes  the  de- 
fense that  the  insured  was  not  in  good  health 
at  the  time  of  the  delivery  of  the  policies.  Up- 
on this  ground  the-  defendant  is  contesting  its 
liability  under  the  policy.  Such  a  contest  is 
within  the  scope  of  that  clause  which  makes 
the  policy  incontestable  after  1  year  from  its 
date  if  all  due  premiums  shall  have  been  paid, 
without  by  its  terms  excluding  any  ground  ot 
defense.  To  hold  otherwise  would  be  to  permit 
such  a  clause  in  its  unqualified  form  to  remain 
in  a  policy  as  a  deceptive  inducement  to  the 
insured." 

[1]  We  tbink  tbe  reasoning  of  the  courts 
In  the  oases  from  which  tbe  above  guotatlona 
are  made  is  sound,  and  that  it  abould  be 
held  that  tbe  policy  ber^n  sued  on  was  in 
force  from  tbe  time  of  its  delivery  until 
tbe  death  of  tbe  assured,  a  period  ot  about  4 
years.  See,  also,  Drews  v.  Ins.  Co.,  79  N.  J. 
Law,  388,  75  Atl.  167;  Austin  v.  Ins.  Co. 
(C.  C.)  132  Fed.  559. 

Article  4741,  Rev.  Cir.  Stats.,  requires 
every  policy  of  insurance  to  contain  a  clause 
that  the  policy  sball  be  Incontestable  after 
a  period  of  not  more  than  2  years  from  its 
^te,  except  for  nonpayment  of  premiums, 
and  further  makes  it  optional  with  tbe  com- 
pany to  Insert  exceptions  respecting  viola- 
tions of  the  conditions  of  the  policy  relating 
to  naval  and  military  services  In  time  of  war. 
Under  this  statute  It  is  optional  with  tbe 
company  to  provide  a  shorter  period  than  2 
years,  in  which  the  policy  shall  be  incon- 
testable, except  as  stated.  We  think  a  proper 
construction  of  this  statute  would  prevent 
tbe  policy  herein  sued  on  being  contested 
after  a  period  of  1  year,  except  for  grounds 
mentioned  in  said  statute.  In  support  of 
our  view  as  herein  expressed  that  the  policy 
sued  on  Is  incontestable,  and  therefore  tbe 
court  did  not  err  in  sustaining  tbe  demurrer 
to  appellant's  answer,  see  Ins.  Co.  t.  Brlggs, 
156  S.  W.  900;  Ins.  Co.  v.  Whitehead,  123  Ky. 
21,  93  S.  W.  609, 13  Ann.  Cas.  301;  Murray  v. 
Ins.  Co.,  22  R.  I.  524,  48  Atl.  800,  53  L.  R.  A. 
742;    Ins.  Co.  v.  Robinson,  104  Ga.  256,  30 
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S.  B.  918,  42 1*  R.  A,  273;  Ins.  Co.  v.  McGln- 
nlB,  180  Ind.  701,  101  N.  E.  291;  In».  Co.  v. 
Suavely,  206  Fed.  20,  124  0.  O.  A.  164,  46 
L.  R.  A.  (N.  S.)  1057;  Ins.  Co.  v.  McClure, 
138  Ky.  138,  127  8.  W,  749,  27  L.  B.  A.  (N. 
S.)  1027;  Ins.  Ca  v.  New,  125  La.  41,  51 
South.  61,  27  L.  R.  A.  (N.  S.)  434,  136  Am. 
St  Rep.  326. 

[2]  Appellant  makes  the  proposition  that 
the  appellee  cannot  recover  for  the  reason 
that  she  participated  In  the  alleged  fraud 
of  the  Insured.  It  appears  to  us  to  be  self- 
evident  that  if  it  Is  not  permissible,  by  reason 
of  the  incontestable  clause,  to  show  that  the 
Insured  committed  fraud  in  obtaining  the 
policy,  It  is  not  permissible  to  show  that  the 
beneficiary  participated  In  such  fraud.  Upon 
this  point,  see  Ins.  Co.  v.  Whitehead,  123  Ky. 

21,  93  S.  W.  609, 13  Ann.  Cas.  301.  and  Lynch 
T.  Ins.  CO.,  150  Mo.  App.  461,  131  S.  W.  148. 

[$,  4]  Appellant  contends  that  appellee  was 
not  entitled  to  recover  the  12  per  cent,  penal- 
ty and  attorney's  fees,  for  the  reason  that 
demand  for  the  payment  of  the  policy  was 
not  made  30  days  before  the  filing  of  this 
suit.     The  original  petition  was  filed  April 

22,  1915.  Appellant  admits  In  Its  brief  that 
proper  demand  for  the  payment  of  the  policy 
herein  sued  on  was  made  on  April  14,  April 
17,  and  April  20,  1915.  At  the  time  the  suit 
was  filed  the  penalties  and  attorney's  fees 
were  not  recoverable,  for  the  reason  that 
demand  for  payment  had  not  been  made  30 
days  prior  thereto.  But,  on  the  26th  of 
May,  1915,  more  than  30  days  after  the  last 
demand  was  made,  the  plaintiff  filed  an 
amended  petition,  alleging  such  demand  more 
than  30  days  prior  to  the  filing  of  such 
amendment,  and  the  appellant's  failure  to 
comply  therewith.  In  Ins.  Co.  v.  Hallum,  32 
Tex.  CIv.  App.  134,  73  S.  W.  5&4,  the  court 
said: 

"Appellee,  in  his  amended  petition,  alleged 
that  he  had  made  demand  on  appellant  for  the 
payment  of  the  policy,  and  that  payment  had 
been  refused.  He  claimed  and  was  allowed  the 
statutory  damages  and  a  reasonable  attorney's 
fee.  Appellant  contends  that  be  was  not  en- 
titled thereto,  liecause  it  appeared  that  such  de- 


mand was  made  after  the  suit  waa  began.  This 
statute  does  not  require  the  demand  to  be  made 
before  the  suit  is  brought,  and  we  think  the  de- 
mand may  l>e  made  after,  and  the  claim  for  the 
statator;  penalties  set  up  in  an  amended  peti- 
tion. R.  S.  1895,  art  3071 ;  Ins.  Co.  v.  Sturdi- 
vant  [24  Tex.  Civ.  App.  831]  6»  S.  W.  61." 

A  writ  of  error  was  denied  in  this  case. 
In  Ins.  Co.  V.  Collins,  149  S.  W.  657,  the  fol- 
lowing language  was  used: 

"We  sustain  appellant's  assignment  of  error 
as  to  so  much  of  the  judgment  as  allowed  ap- 
pellee to  recover  12  per  cent  penalty  and  at- 
torney's fee,  for  the  reason  that  the  evidence,  as 
heretofore  set  out  in  the  findings  of  fact,  fails 
to  show  any  demand  upon  appellant  to  pay  said 
policy  prior  to  the  filing  of  the  suit  herein. 
The  decisions  in  this  state  have  settled  the 
proposition  that,  in  oruer  to  recover  the  penalty 
and  attorney's  fee  for  failure  to  pay  a  life  in- 
surance pohcy,  demand  must  be  made  prior  to 
the  filing  of  uie  suit" 

That  opinion  was  written  by  the  writer 
hereof,  and  Illustrates  the  fact,  which  has 
been  brought  home,  doubtless,  to  every  mem- 
ber of  an  appellate  court,  that  the  language 
used  does  not  always  express  the  holding  of 
the  court.  With  reference  to  the  facts  of 
that  case  the  decision  of  this  court  was  cor- 
rect as  to  the  recovery  of  the  penalty  and  at-- 
tomey's  fees;  but  was  Incorrect  In  saying 
that  the  demand  must  be  made  before  the  fil- 
ing of  the  suit ;  that  point  was  not  Involved 
In  tuat  case.  In  that  case  no  demand  for 
payment  was  made  at  any  time.  Whatever 
Is  not  necessary  to  the  decision  of  a  case  is 
dicta.  What  we  should  have  said  in  that 
case  was  that  the  decisions  in  this  state  have 
settled  the  proposition  that.  In  order  to  re- 
cover the  penalty  and  attorney's  fees  for  fail- 
ure to  pay  a  Ute  insurance  policy,  demand 
must  be  made  upon  the  company  for  such 
payment;  and,  had  the  point  been  involved, 
we  should  have  added  that  such  demand  must 
be  made  30  days  before  the  filing  of  the  peti- 
tion or  the  amended  petition,  claiming  such 
penalties  and  attorney's  fees. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  is  afiinued. 

Affirmed. 
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HUNTER  et  aL  v.  ABERNATHT,  (No.  6674.) 

(Conrt   of  (XtQ   Appeals   of   Texas.      Austin. 
.  June  7,  1916.) 

1.  Cblxttkl  Mobtgaoes  «=»170(1)— "Conveb- 

BIOM"— LlABlUTT. 
In  view  of  Ilev.  St.  1911,  art.  5660,  provid- 
ing that  a  chattel  mortgagor  shall  not  remove 
the  property  from  the  county  or  otherwise  sell 
or  dispose  of  it  without  the  consent  of  the  mort- 
gagee, and  that  if  he  does,  the  mortgagee  shall 
be  entitled  to  possession  and  sale  for  the  pay- 
ment of  his  debt,  any  person  ia  guilty  of  wrong- 
ful "conversion"  of  property  who  aids  the  mort- 
gagor in  so  disposing  of  the  proceeds  thereof  as 
to  defeat  the  mortgagee's  interest  therein,  and 
is  not  exempt  from  audi  liability  because  he  is 
a  factor  or  commission  merchant  (citing  Words 
and  Pbrasea,  First  and  Second  Series,  Conver- 
sion). 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  305 ;   Dec.  Dig.  «=>170(1).] 

2.  Chatml  Mobtoaqbs  «=»117,  235— Corvbk- 
sioN — Intebest  of  Thud  Pabtt. 

Where  defendant  gave  a  mortgage  for  the 
first  three  bales  of  cotton  to  be  raised  npon  a 
farm 'during  a  certain  year  to  secure  an  indebt- 
edness, and  also  gave  a  mortgage  on  the  next 
three  bales  to  be  raised  thereon  during  that 
year,  and  thereafter  gave  a  mortgage  on  cotton 
to  be  raised  on  the  farm  in  that  year,  and  only 
three  bales  were  raised  that  year  and  the  first 
mortgagee's  claim  had  been  satisfied,  neither  the 
first  nor  second  mortgagee  had  any  interest  in 
the  two  bales  of  cotton  sold  by  the  mortgagor  to 
defendant,  a  factor  and  commission  merchant, 
who  remitted  the  proceeds  to  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Difr.  {§  202,  496^99,  507;  Dec. 
Dig.  «=9ll7,  235.] 

ft.  Chattei,  Mobtgaoes  «S3176(1),  177(1)  — 

CONVEBSION — PLBADIMQ    AND     ISSTJES. 

In  such  case,  where  the  mortgagor  and  the 
commission  merchant  to  whom  the  cotton  had 
been  shipped,  defending  as  against  a  third  mort- 
gagee, were  not  claiming  nnder  such  prior  mort- 
gages, they  conld  not  iiuist  that  the  cotton  was 
•object  thereto. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
ages.   Cent.   Dig.   «§  338,  338,  340-350,  477; 
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Dig.  «=3l76(l),  177(1).] 


Appeal  from  Coleman  County  Court;  W, 
Marcus  Weatborred,  Jndge. 

Action  by  M.-a  Abernatby  against  H.  B. 
Banter  and  otbera.  Jadgmeiit  for  plalntlfl*, 
and  defendants  appeaL    Affirmed. 

"Woodward  &  Baker,  of  Coleman,  for  ap- 
pellants. Crltz  &  Woodward,  of  Colcmau, 
for  appellee. 

BICE,  J.  This  suit  was  brought  by  appel- 
lee In  the  Justice  court  against  H.  B.  and  J. 
W.  Hunter,  to  enforce  the  collection  of  a 
promissory  note  for  $125,  payable  to  him, 
with  interest  and  attorney's  fees.  Appellants 
Goldman,  Lester  &  Co.  were  made  parties 
defendant  on  the  theory  that  they  had  con- 
verted two  bales  of  cotton  described  in  the 
mortgage  given  by  H.  B.  Hunter  to  appellee 
to  secure  the  note.  These  appellants  appealed 
from  the  judgment  In  the  Justice  court  against 
them  to  the  county  court,  where  the  case  was 
again  tried,  and  Judgment  rendered  against 


them  for  $117 J50,  $100  for  the  value  of  the  cot- 
ton alleged  to  have  been  converted  and  $17.60 
interest.  To  the  pleadings  of  plaintiff  al- 
leging conversion,  appellants  Qoldman,  Lester 
&  Co.  entered  a  geioeral  denial.  From  said 
Judgment  appellants  have  prosecuted  this 
appeal. 

The  facts,  briefly  stated,  as  evidenced  by 
the  findings  of  the  conrt  and  Jury,  show  that 
the  Hunters  executed  and  delivered  the  note 
sued  upon  to  appellee,  and  that  H.  B.  Hun- 
ter, in  order  to  secure  it,  gave  a  mortgage  to 
appellee  on  60  acres  of  cotton  to  be  raised 
during  the  year  1912  on  the  Petty  farm  in 
Coleman  couoty.  Prior  to  the  execution  of 
this  mortgage,  H.  B.  Hunter  had  given  a 
mortgage  to  one  Bell  for  the  first  three  bales 
of  cotton  to  be  raised  on  that  farm  during 
said  year  to  secure  an  Indebtedness  due  him, 
and  had  liliewise  given  a  mortgage  on  the 
fourth,  fifth,  and  sixth  bales  to  be  raised  on 
that  farm  during  the  same  year,  to  Paddle- 
ford  &  Son,  to  secure  a  debt  due  them ;  both 
of  which  mortgages  were  executed  and  duly 
recorded  before  appellee's  mortgage  was 
given  and  recorded.  Only  three  bales  of  cot- 
ton were  raised  on  this  farm  during  the  year 
in  question,  one  of  which  was  sold  by  H.  B. 
Hunter  to  one  Stacy,  and  is  not  involved 
herein.  The  other  two  bales  were  shipped 
by  him  through  B.  F.  Gordon  as  agent  of 
Goldman,  Lester  &  C!o.,  factors  and  commis- 
sion merchants,  to  that  firm  at  Houston,  who 
sold  same,  remitting  the  proceeds,  less  their 
commissions  and  transportation  charges  di- 
rectly to  H.  B.  Hunter.  It  liliewise  appears 
from  the  evidence  that  the  debt  secured  by 
the  mortgage  to  Bell  had  been  paid  off. 

[1]  It  is  the  contention  of  appellants  Gold- 
man, Lester  &  Co.:  First,  that  as  they  were 
factors  and  commission  merchants,  and  re- 
mitted the  proceeds  direct  to  H.  B.  Hunter, 
they  were  not  guilty  of  conversion  of  the  cot- 
ton, and  that  the  Judgment  rendered  against 
them  was  therefore  erroneous;  second,  they 
likewise  Insist  that  the  cotton  was  subject 
to  the  prior  mortgage  liens  o£  Bell  and  Pad- 
dleford  &  Son,  for  which  reason  appellee  was 
not  entitled  to  Judgment  We  overrule  both 
contentions.  Any  person  Is  guilty  of  wrongful 
conversion  of  property  who  aids  and  assists 
the  mortgagor  in  ap  disposing  of  the  proceeds 
thereof  as  to  defeat  the  mortgagee's  interest 
therein;  and  we  do  not  think  he  is  exempt 
from  the  operation  of  this  rule  by  reason  of 
the  fact  that  he  was  a  factor  or  commission 
merchant.  See  R.  S.,  art.  5660  (3333)  (3190B, 
i  6) ;  Buffalo  Pitts  Co.  v.  Stringfellow  Hume 
Hdw.  Co.,  129  S.  W.  1161,  1162;  Western 
Mortg.  &  Investment  Co.  v.  Shelton,  8  Tex. 
(31v.  App.  550,  29  S.  W.  494 ;  Mohr  v.  Langan, 
162  Mo.  474,  63  S.  W.  409-416,  85  Am.  St.  Kep. 
503  (dted  2  W.  &  P.  1669) ;  Ochs  v.  Pohly.  87 
App.  Dlv.  02,  84  N.  y.  Snpp.  1,  8  (cited  2 
W.  ft  P.  1569) ;  2  W.  &  P.  1564,  and  many 
cases  there  quoted:   1  W.  &  P.  (2d  Series) 
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1030,  and  cases  there  quoted ;  Jones  on  Chat 
Mtg.  i  480. 

[2, 3]  With  reference  to  the  second  conten- 
tiou.  It  Is  nukde  to  appear  that  neither  Bell 
nor  Paddleford  &  Son  had  any  Interest 
whatever  in  the  two  bales  of  cotton  Involved 
In  this  controversy,  since  It  was  shown  that 
Bell's  claim  had  been  satisfied;  and,  as  only 
three  bales  of  cotton  were  raised  on  the  farm 
during  1912  and  Paddleford  &  Son's  mortgage 
only  covered  the  fourth,  fifth,  and  sixth  bales, 
they  therefore  had  no  interest  in  the  cotton 
In  controversy.  Besides  this,  appellants  are 
not  claiming  under  such  prior  mortgages. 
See  O'Brien  v.  Hilbnm,  22  Tex.  616,  624; 
Jackson  v.  Nelson,  39  S.  W.  816,  writ  of  er- 
ror denied ;  38  Cyc.  2062. 

Finding  no  error  in  the  proceedings  of  the 
trial  court.  Its  Judgment  Is  In  all  respects 
a£armed. 

Affirmed. 


FREDERICK  DISINFECTAKT  CO.  t. 
COI/EMAN  COCIWY.    (No.  5639.) 

(Oonrt  of  Civil  Appeals  of  Texas.    Austin. 
April  26,  1916.    On  Motion  for  Rehear- 
ing, June  28,  1916.) 

1.  CoxTWTiKa  «=»114  —  Aginct  of  Shkbitf  — 

LIABILITY   OF  OOUNTY — PCBCHASB  FOB  JaU.. 

Under  Rev.  St.  1911,  art  5111,  requiring  the 
commissioners'  court  to  see  that  the  county  jail 
is  kept  in  a  dean  and  healthy  condition,  etc., 
it  should  be  presumed,  in  the  absence  of  its 
order  to  the  contrary,  that  the  sheriff,  declared 
by  Code  Or.  Proc.  1911,  art  49,  to  be  the 
keeper  of  the  jail  of  his  county,  authorized  by 
article  62  to  appoint  a  jailer  to  supply  the  wants 
of  prisoners  and  required  by  article  1148  to 
present  bis  account  for  expenses  for  the  main- 
tenance of  prisoners  to  each  regular  term  of  the 
commissioners'  court,  was  the  proper  agent  to 
represent  the  county  in  the  purchase  of  disin- 
fectants necessary  for  the  jail,  wbere  the  court 
bad  made  no  prior  provision  for  its  purchase, 
so  that  the  county  was  liable  for  the  purchase 
price. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  a  174,  176;  Dec.  Dig.  •Ss>114.1 

On  Motion  for  Rehearing. 

2.  Counties  ^=»114  —  Poweb  of  Sheriff  — 
PrjRcnASES  fob  County  Jail. 

If  when  such  disinfectants  were  ordered  the 
county  had  in  the  courthouse,  and  accessible  for 
the  use  of  the  jail,  an  adet^uate  supply,  the  sher- 
iff had  no  authority  to  bind  the  county  by  his 
purchase. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  II  174,  175;    Dec.  Dig.  «=»114.] 

Appeal  from  Coleman  County»  Court;  W. 
Marcus  Weatherred,  Judge. 

Action  by  the  Frederick  Disinfectant  Com- 
pany against  Coleman  County.  Judgment 
for  defendant,  and  plalutllT  appeals.  Revers- 
ed and  remanded  for  new  trial. 

J.  P.  Ledbetter  and  Woodward  &  Baker, 
all  of  Coleman,  for  appellant.  Suodgrass, 
IMbrell  &  Snodgrass  and  Critz  &  Woodward, 
all  of  Coleman,  for  appellee. 


JENKINS,  J.  [1]  On  June  8,  1911,  and 
for  a  number  of  years  prior  thereto,  W.  I* 
I'litch  was  sheriff  of  Coleman  county,  and  it 
had  been  bis  custom  to  porchase  the  neces- 
sary disinfectants  for  the  Jail,  for  which 
Coleman  connty,  throngh  Its  conunlBBlonei^ 
court  bad  paid.  On  the  date  mentioned 
f^tch  gave  the  following  order: 

"Frederick  Disinfectant  Company,  Mfg.  Chem- 
ist Atlanta,  Ga.  Order  No.  299,  dated  June  8, 
1911:  sold  to  Coleman  county.  Shipped  car* 
of  W.  L.  Futch,  at  Coleman,  Texas.  Terms: 
June,  1912.  Shipped  January  14,  1912.  One 
barrel  insecticide,  60  gallons,  at  $2  per  gallon ; 
10  gallons  Pixoline,  at  $1.25  per  gallon.  Sic- 
nature  of  buyer:  W.  L.  Futch.  Official  tt- 
tle:  Sheriff.  Signature  of  salesman:  Louis 
Schwartz." 

The  articles  named  in  this  order  were  ship- 
ped to  Futch,  and  by  him  received  and  used 
in  the  Coleman  county  Jail.  The  uncontra- 
dicted testimony  shows  that  disinfectanta 
and  germicides  of  the  character  mentioned 
In  this  order  were  necessary  to  the  health 
of  the  prisoners  confined  in  the  Coleman 
county  Jail.  On  June  13,  1911,  the  commis- 
sioners' court  passed  an  order,  and  had  the 
same  entered  upon  its  minutes,  that  there- 
after no  one  would  be  permitted  to  purchase 
disinfectants  for  the  Jail  or  courthouse,  ex- 
cept the  commissioners'  court 

"Each  sheriff  is  the  keeper  of  the  jail  of  his 
county."  Article  49,  C.  C.  P.  "The  sheriff  may 
appoint  a  jailer  to  take  charge  of  the  jail,  and 
supply  the  wants  of  those  therein  conGned."  Ar- 
ticle 52,  C.  C.  P. 

"At  each  regular  term  of  the  commissioners' 
court  the  sheriff  shall  present  his  account  to 
such  court  for  the  expenses  incurred  by  him 
since  the  last  account  presented  for  the  safe- 
keeping, *  •  *  and  maintraance  of  prison- 
ers.*'   Article  1148,  O.  O.  P. 

"It  shall  be  the  duty  of  the  commissioners' 
court  of  the  counties  to  see  that  the  jails  of  their 
respective  counties  are  kept  in  a  dean  and 
healthy  condition,  properly  ventilated,  and  not 
overcrowded  with  prisoners,  and  that  they  are 
furnished  with  clean  and  comfortable  mattresses 
and  blankets  sufficient  for  the  comfort  of  the 
prisoners  therein  confined."    Article  5111,  B.  S. 

The  duties  incumbent  npon  commissioner^ 
courts,  as  provided  in  article  6111,  must  be 
discharged  throngh  some  agency  of  the  conrt 
In  the  absence  of  any  order  to  the  contrary, 
it  should  be  presumed  that  the  sheriff  is  the 
proper  agent  to  represent  the  county  In  the 
purchase  of  disinfectants  necessary  to  keep 
the  Jail  in  a  clean  and  healthy  condition. 
Unlike  the  case  of  Germo  Manufacturing 
Co.  V.  Coleman  County,  184  S.  W.  1063,  de- 
cided at  the  present  term  of  this  court,  the 
commissioners'  court  of  Coleman  county  had 
made  no  provision  for  the  purchase  of  dis- 
infectants for  the  Jail  prior  to  the  purchase 
of  the  disinfectants  shown  above.  Such  be- 
ing the  fact,  we  hold  that  Coleman  county  Is 
liable  upon  the  account  herein  sued  on,  and 
the  Judgment  of  the  trial  codrt  Is  therefore 
reversed,  and  Judgment  Is  here  rendered  for 
the  appellant  for  the  amount  sued  on,  with 
interest  from  the  time  the  same  was  due. 

Reversed  and  rendered. 
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On  UoUon  for  Bebearing. 

[2]  We  rule  against  appellee  on  the  main 
point  Involved  In  the  motion  for  rehearing, 
bat  have  concladed  that  this  court  fell  into 
error  when  It  went  to  the  extent  of  render- 
ing Judgment  for  appellant  We  agree  with 
the  contention  of  appellee's  counsel  that  If, 
prior  to  and  at  the  time  the  disinfectants 
Involved  In  this  case  were  ordered  by  the 
Hherlff,  the  county  already  had  In  the  court- 
house and  accessible  for  the  use  of  the  jail 
an  adequate  supply  of  disinfectants,  then  the 
sheriff  had  no  authority  to  bind  the  coun^  to 
pay  the  claim  here  involved. 

Upon  that  issue  the  case  may  not  have  been 
fully  developed,  and  therefore  we  remand  It 
for  another  trial  upon  that  Issue. 


COMPTON   «t    aL    v.    WOODWABD. 
CNa5640.) 

(Court   of   Civil   Appeals   of   Texas.     Austin. 

May  17,  1916.    Bebearing  Denied  June  28, 

1916.) 

1.   HOHZSTEAU   «=970,    ISOQ)— ESTABLIBHiaNT 
— ^RlOHT   OF   SUBVIVINO    WIFE. 

A  husband  and  wife  at  the  husband's  death 
owned,  as  community  property,  four  tracts  of 
land.  At  his  death  and  for  several  jears  pre- 
ceding they  bad  resided  upon  the  first  tract  of 
100  acres,  and  bad  previously  worked  parts  of 
the  second  tract  of  S9  acres,  and  had  worked 
and  rented  the  second  and  third  tracts  and  bad 
purchased  the  fourth  tract  to  procure  the  fire- 
wood therefrom,  the  second  and  third  tracts  be- 
ing about  two  miles  from  the  first  tract,  and  no 
two  of  them  being  contiguous.  The  widow  and 
children  continued  to  reside  upon  the  first  tract, 
and  to  work  and  rent  the  second  and  third 
tracts,  and  entered  into  a  partition  agreement 
whereby  the  widow  was  to  receive  the  first  and 
second  tracts  and  the  children  the  other  two,  and 
had  executed  a  partition  deed  and  entered  into 
possession  of  their  respective  tracts  and  con- 
tinned  to  rent  parts  oi  them,  and  the  widow 
had  daimed  the  two  tracts  as  her  homestead. 
Held,  that  all  of  the  four  tracts  were  sufficient- 
ly impressed  with  a  homestead  character  to  per- 
mit ber  to  designate,  in  addition  to  the  100-aere 
tract  on  which  she  resided,  an  additional  100 
acres  out  of  any  of  the  tracts,  and  the  partition 
had  the  effect  of  such  designation. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {{  100-108,  294-301;  Dec.  Dig.  «=> 
(1).] 


70,  150(1 

2.   HOUESTEAD   9=>14G— ReSIDKNCB— DBStONA- 

WON  OF  Additional  Tkact. 
In  such  case,  and  even  if  the  second  tract 
was  not  part  of  the  homestead  at  the  husband's 
death  or  at  the  partition,  but  the  other  three 
tracts  were  impressed  with  a  homestead  cbar^ 
acter,  the  widow  had  the  right  to  retain  her 
residence  upon  the  first,  or  100-acre  tract,  and 
to  exchange  ber  interest  in  the  two  tracts  from 
which  she  was  authorized  to  select  the  100 
acres  necessary  to  make  the  balance  of  ber 
homestead,  for  another  tract  equally  susceptible 
of  being  used  for  homestead  purposes,  which 
exemption  would  attach  to  the  tract  so  receiv- 
ed by  her  in  such  exchange  or  partition  and 
continue  while  she  used  it  consistent  with 
bomestead  purposes. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |  267;    Dec.  Dig.  «=»146.] 


Appeal  from  District  Court,  Williamson 
County ;  C.  A  WUcox,  Judge. 

Suit  by  Mrs.  S.  C.  Woodward  against  C. 
V.  Compton  and  others.  From  a  judgment 
restraining  an  execution  sale  of  a  homestead, 
defendants  appeal.    Affirmed. 

S.  I.  Relnhardt  and  W.  A.  Barlow,  both  of 
Taylor,  for  appellants.  Hair  &  Woodward, 
of  Temple,  and  Wilcox  &  Qraves,  of  George- 
town, for  appellee. 

E:BT,  C.  J.  Appeal  troni  the  district  court 
of  Williamson  county  from  a  judgment  re- 
straining an  execution  sale  of  a  homestead. 

The  nature  and  result  of  this  suit  are  suf- 
ficiently Indicated  by  the  trial  judge's  find- 
ings of  fact  and  conclusions  of  law.  In  the 
first  subdivision  of  the  findings  of  fact, 
where  the  trial  judge  dealt  with  thci  second 
tract  of  land,  through  Inadvertence,  he  re- 
ferred to  It  one  time  aa  "said  third  tract" ; 
and,  with  that  correction,  we  adopt  his  find- 
ings of  fact;  and,  after  careful  considera- 
tion, we  also  adopt  his  conclusions  of  law. 
The  findings  and  conclusions  referred  to  read 
as  follows: 

"Findings  of  Fact 

"I  find  that  on  March  6,  1891,  J.  P.  Wood- 
ward died,  leaving  surviving  him  Mrs.  S.  0. 
Woodward,  who  is  the  plaintiff  In  this  suit  and 
the  children  named  in  plaintiff's  petition.  At 
the  time  of  his  death,  the  said  J.  P.  Woodward 
and  his  wife  owned,  as  community  property, 
four  tracts  of  land  described  in  plaintiff's  peti- 
tion; and  at  the  time  of  his  death  and  for  sev- 
eral years  preceding,  the  said  Woodward  and 
wife  and  children  had  resided  upon  the  lOO- 
acre  tract  designated  in  the  petition  as  the  'first 
tract'  The  said  J.  P.  Woodward  and  members 
of  his  family  had  for  years  previous  to  his 
death  worked  portions  of  the  tract  of  land  des- 
ignated in  the  petition  as  the  'third  tract,'  and 
had  at  times  rented  portions  of  said  third  tract 
to  other  persons.  At  the  time  of  the  death  of 
said  Woodward,  an  unmarried  son,  then  living 
with  the  family,  was  working  a  portion  of  said 
third  tract  The  tract  of  land  designated  in 
the  petition  as  the  second  tract  had;  up  to  the 
time  of  the  death  of  said  Woodward,  been  rented 
out  for  much  the  greater  portion  of  the  time; 
but  said  Woodward  and  members  of  his  family 
had  worked  said  third  tract  at  least  one  year 
since  the  purchase  thereof.  The  tract  of  land 
designated  in  the  petition  as  the  fourth  tract 
was  timbered  land  and  was  originally  purchased 
for  the  purpose  of  procuring  firewood  therefrom, 
and  had  been  used  by  said  Woodward  and  his 
family  for  such  purposes  up  to  the  time  of  his 
death.  The  tract  desi^ated  in  the  petition  as 
the  second  tract  is  situated  about  two  miles 
from  tract  No.  1,  and  the  third  tract  is  situated 
about  two  miles  from  tract  No.  1,  and  the 
fourth  tract  is  situated  several  miles  from  tract 
No.  1,  no  two  of  said  tracts  being^contiguous. 

"(2)  After  the  death  of  said  J.  P.  Wbodward, 
his  widow  and  children  continued  to  reside  up- 
on the  100-acre  tract  of  land,  the  children  from 
time  to  time  moving  away  until  at  the  date  of 
the  partition  hereinafter  referred  to,  only  the 
plaintiff  and  one  unmarried  daughter  were  re- 
siding upon  said  tract  From  the  date  of  tbs 
death  of  said  .T.  P.  Woodward  to  the  date  of  the 
verbal  partition  hereinafter  referred  to,  said 
tract  No.  S  had  at  times  been  worked  by  die 
members  of  the  family,  and  bad  at  times  been 
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rented  oat;  howerer,  at  the  date  of  said  par- 
tition, said  tract  No.  8,  containing  137]^  'aci«s 
of  land,  was  entirely  rented  out.  Alter  the 
death  of  said  J.  P.  Woodward,  tract  No.  2  had 
been  continaonsly  rented  out  br  tlie  plaintiff, 
although  it  appears  that  some  work  had  been 
done  thereon  by  a  member  of  the  family  at  the 
time  of  the  partition  the  timber  upon  the  fourth 
tract  bad  been  practically  exhausted,  and  at 
that  time  and  since  said  tract  has  not  bean  of 
any  material  use  to  the  owner. 

"(S)  I  find  that  in  the  month  of  August.  1911, 
plaintiff  Mrs.  S.  C.  Woodward  and  her  children 
entered  into  a  Terbal  partition  .whereby  it  was 
agreed  that  plaintiff  should  receive  the  lOO-acre 
tract  designated  as  tract  No.  1,  and  the  59%- 
acre  tract  designated  as  tract  No.  2,  as  her  full 
share  and  interest  in  all  of  said  estate,  and 
that  the  children  should  receive  tract*  No.  3 
and  4  as  their  interest  in  said  estate.  I  find 
that  said  partition  was  made  in  good  faith 
and  that  same  was  fair  and  equitable.  All  of 
said  parties,  in  accordance  with  said  verbal  par- 
tition, on  the  14th  day  of  Janaary,  1916,  exe- 
cuted a  partition  deed,  conveying  to  the  respec- 
tive parties  the  tracts  assigned  to  them  by 
said  oral  partition.  At  the  time  of  and  since 
said  oral  partition,  the  respective  parties  have 
been  in  possession  of  and  using  the  respective. 
tracts  allotted  to  them  in  the  partition,  the 
plaintiff  Mrs.  S.  G.  Woodward,  renting  out  the 
farming  land  situated  upon  the  100-acre  tract 
and  the  C9%-acre  tract  so  allotted  to  her,  and 
the  children  renting  out  the  tracts  allotted  to' 
them.  And  since  the  said  partition  the  plaintiff 
has  continuously  claimed 'the  two  tracts  allotted 
to  her  as  her  homestead. 

"(4)  I  find  that  on  the  6th  day  of  Jnne,  1911, 
the  defendant  C.  V.  Compton  procured  a  judg- 
ment against  the  plaintiff,  Mrs.  S.  C.  Wood- 
ward, and  one  J.  A.  lindsey,  in  the  amount  of 
$945,  same  bearing  10  per  cent,  interest  from 
date,  and  that  on  the  eth  day  of  October,  1911, 
he  procured  and  had  filed  in  the  county  clerk's 
office  of  Williamson  county  an  abstract  of  said 
judgment.  That  on  the  2.3d  day  of  November, 
1914,  said  defendant  caused  to  be  issued  an  exe- 
cution upon  said  judgment  for  the  sum  of  $540, 
the  balance  due  thereon,  and  caused  the  sheriff 
of  WiUJamaon  county  to  levy  said  execution  up- 
on the  59%  acres  of  land  designated  herein  as 
tract  No.  2;  but,  by  reason  of  the  fact  that  no- 
tice of  sale  was  not  given  within  the  time  re- 
quired by  law,  the  defendant  thereafter  caused 
a  writ  of  venditioni  exponas  to  be  issued,  which 
said  writ  was  levied  upon  said  tract  of  land 
and  soid  tract  advertised  for  sale  thereunder, 
and  said  sale  having  been  restrained  by  a  tem- 
porary injunction  issued  in  this  cause. 


"Conclusions  of  Tjaw. 

"1.  I  conclude  that  at  the  time  of  the  death 
of  said  J.  P.  Woodward  all  of  the  four  tracts 
of  land  described  in  plaintiff's  petition  were  suf- 
ficiently impressed  with  the  homestead  diaracter 
as  to  permit  the  plaintiff,  as  the  surviving  wid- 
ow of  said  J.  P.  Woodward,  to  designate  and 
select  in  addition  to  the  100  acres  upon  which, 
she  resided,  an  additional  lOO  acres  out  of  any 
of  said  tracts  as  her  homestead,  and  that  the 
partition  had  the  effect  of  such  designation. 

"2.  However,  should  it  be  held  that  the  tract 
of  land  upon  which  the  execution  was  issued  as 
above  set  out  was  not  a  part  of  the  homestead 
at  the  time  of  the  death  of  said  3.  P.  Woodward, 
and  at  the  time  of  said  oral  partition,  neverthe- 
less I  am  of  the  opiniop  that  the  other  three 
tracts  were  without  question  impressed  with 
the  homestead  character  on  said  dates,  and  that 
the  plaintiff  had  the  right  under  the  law  to 
retain  her  residence  upon  the  100-act«  tract 
and  to  exchange  her  interest  In  the  two  tracts 
from  which  she  was  authorized  to  select  the 
100  acres  necessary  to  make  the  balance  of  her 
homestead,  for  another  tract  equally  susceptible 
of  being  used  for  homestead  purposes,  and  that 
the  exemption  should  attach  to  the  tract  of  land 
so  received  by  her  in  such  exchange  or  partition, 
and  would  contiiiue  so  long  as  she  used  the  same 
consistent  with  homestead  purposes,  and  in  tiie 
manner  best  adapted  to  her  needs." 

Opinion. 

[1,2]  We  approve  and  adopt  the  learned 
trial  judge's  conclusions  of  law,  and  in  sup- 
port of  the  first  conclusion  we  cite  Farmer 
V.  Hale,  14  Tex.  av.  App.  73,  87  S.  W.  1«, 
Baldeschweiler  v.  Ship,  21  Tex.  CIt.  App.  80, 
50  S.  W.  644,  and  Pickett  t.  Gleed,  89  Tex. 
Civ.  App.  71,  86  S.  W.  946;  and  In  support 
of  the  second  conclusion,  reference  is  made 
to  Schneider  ▼.  Bray,  69  Tex.  668,  Watkins 
T.  Davis,  61  Tex.  414,  Leland  v.  Cbamberlln, 
60  S.  W.  435;  and  on  all  of  the  questions 
presented  in  this  case  we  refer  to  tbc  sec- 
ond edition  of  Judge  Speer's  valuable  trea- 
tise on  Marital  Rights,  and  especially  to 
section  396. 

All  the  questions  presented  in  appellant's 
brief  have  been  carefully  considered,  and 
our  conclusion  is  that  the  Judgment  should 
be  affirmed,  and  it  is  ao  ordered. 

Affirmed. 


Digitized  by 


Google 


TemL) 


BILIJMAN  v.  INTERNATIONAIi  LIFE  INS.  CO. 


273: 


SILLIMAN  T.   INTERNATIONAIi  LIFE 
INS.  CO. 

(Supreme  Court  of  Tennessee.     Aqx.  d,  1916.) 

1.  InstTXAKCK  ^oWZ—lura  Pouoie*— Stat- 
utes —  Covamocnos  —  "Not  in  Good 
Faith." 

In  Acta  1901,  c  141,  S  1,  as  to  penalties  for 
refusing  to  pay  a  policy,  the  words  "not  in 
good  faith"  are  antithetical  to  "in  good  faith," 
and  imply  a  lack  of  good  or  moral  intent  as  the 
motive  for  refusal  to  pay  the  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1498;    Dec.  Dig.  «6=»602. 

For  other  definition^,  see  Words  and  Phrases, 
First  and  Second  Series,  Good  S^ith.] 

2.  iKBUKAircE  «=s>602— Life  Policies— Rkfus- 
Ai.  TO  Pat  Lobs— Right  to  Statctoby  Pek- 

AL,Tt. 

Under  such  statute,  the  right  to  recover  the 
penalty  is  conditional,  and  does  not  exist  where 
the  right  to  recover  file  face  of  the  policy  has 
been  forfdted  by  failure  to'  pay  preminms,  or 
where  the  refusal  ia  in  good  fi^tb. 

[Sd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1498;    Dec.  Dig.   iS=>602.] 

3.  INEUBANCE  «=B>€02— LiKE  POLICIES— RETCS' 

AL  to  Pat  LosB-nRiaHX  to  Statttdoby  Pen- 

AI.TT — ETIDENCX. 

Evidence  held  :nsu£Scient  to  show  that  in- 
surer's refusal  to  pay  loss  on  life  policy  was  not 
in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Insaranoei 
Cent  Dig.  {  1498;  Dec.  Dig.  «»=602.] 

4.  CoKPBOMiBE  ANi)  SenuntBvr  €c98(l)— Va- 
uorrr. 

The  law  encourages  honest  effort*  to.  com- 
promise  differences. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  U  17,  20,  88 ;  Dec 
Dig.  «B»8(1).] 

5.  INSUBANCE  <S=»60a— Luu  POUCIES— RErtTS- 
AL  TO  Pat  Loss— Right  to  Statutobt  Pen- 
AI.TT — Evidbnce. 

In  view  of  differences  of  opinion  as  to  statu- 
tory construction  and  determinative  facts, 
an  insurer  is  not  necessarily  liable  for  refusal  to 
pay  a  loss  as  made  in  bad  faith,  on  the  ground 
that  its  attorneys  should  have  known  the  law 
fixing  Uabilitf  on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  1498;   Dec.  Dig.  •<S=»602.] 

Appeal  from  Chancery  Conrt,  Giles  Coun- 
ty; Walter  8.  BeaPden,  Chancellor. 

Suit  by  HatHe  I.  SUIiman  against  tbe  In- 
ternational Life  Insnrancb  Company.  From 
a  Judgrment  for  plalntfir,  defendant  appeals. 
KUs  dismissed. 

See,  also,  131  Tenn.  803,  174  S.  W.  U81, 
Ll  B.  A.  1916F,  707. 

E.  E.  Esllck,  of  PulasU,  for  appellant. 
Childers  &  Woodward,  of  Pulaski,  for  ap- 
pellee. 


BDOHANAN,  J.  [1]  The  case  turns  on 
the  constmctlon  of  the  words  "not  in  good 
faith"  as  used  In  the  first  section  of  chapter 
141,  Acts  of  1901,  page  248.  The  Insurance 
Company  has  appealed  from  a  decree  award- 
ing against  it  a  recovery  for  a  certain  sum 


as  a  penalty  denounced  by  the  Act,  and  in- 
sists that  under  the  evidence,  which  is  free 
from  material  dispute,  and  under  a  correct 
construction  of  the  Act,  and  particularly  the 
words  above  quoted,  that  the  decree  is  er- 
roneous. 

We  think  the  point  is  well  made.  The 
words  "not  in  good  faith"  are  antithetical  in 
meaning  to  the  words  "In  good  faith."  The 
words  "not  in  good  faith"  imply  a  lack  of 
good  or  moral  intent  as  the  motive  for  the 
refusal  to  pay  a  loss.  They  describe  the 
state  of  mind  which  underlies  and  causes 
the  act  of  refusing  to)  pay.  It  Is  the  exist- 
ence of  this  state  of  mind  as  the  cause  of 
the  act,  and  the  resulting  damage  to  the  vic- 
tim of  the  act,  which  the  statute  penalizes, 
just  as  'Our  laws,  intended  to  punish  and  sup- 
press Crime,  look,  not  to  the  act  which  dam- 
ages' society  and  perhaps  destroys  its  victim, 
but  to  the  Intent  or  motive  which  caused  the 
act  :and  ttie  resulting  public  and  private 
damage. 

[21  It  was  not  the  purpose  or  intent  ctf  the 
legislation  embodied  In  section  1  of  the  Act 
that  refusal  to  pay  a  demand,  made  by  a 
policy  bolder  after  occurrence  of  a  loss  and 
within  00  days  after  making  the  demand, 
should,  at  all  events  and  without  more,  con- 
fer on  the  policy  holder  a  right  to  the  pen- 
alty. Such  Is  by  no  means  a  true  construc- 
tion of  the  wot6B  employed:  The  right  to  re- 
cover is  not  an  absolute  one.  It  Is  condition- 
al. TheTe  can  be  no  recovery  of  the  penalty 
where  the  right  to  recover  the  face  of  the 
policy  has  beeu  forfeited  by  nonpayment  of 
the  premiums  at  thei^  due  date.  Thompson 
r.  Insurance  Co.,  116  Tenn.  (8  Gates)  55T,  92 
S.  W.  1098,  6  L.  R,  A.  (N.  S.)  1039,  115  Am. 
St  Rep.  823. 

In  another  of  oar  cases  the  conditional 
charactiftr  of  the  right  to  recover  the  penalty 
is  pointed  out,  and  it  is  said: 

"The  statute  does  not  penalise  insurance  com- 
panies for  defending  suits  brought  against  them, 
even  though  they  should  ultimately  lose..  They 
may  defend  in  good  faith,  and  we  cannot  say 
that  the  surety  company  did  not  act  in  good 
faith  inf  interposing  its  defense  in  the  case  be- 
fore us.  '  Without  doubt  there  was  enough  in 
the  case  to  justify  a  contest,  seeing  the  diffi- 
culty attendant  upon  the  construction  of  the 
contract  as  a  whole,  IncTading  the  rider,  and  al- 
so the  deduction  that  mast  be  made  from  the 
amount  sued:  for,  in  view  of  the  fact  that  the 
warehouse  receipts  were  not  wholly  unsupported' 
by  grain  in  store."  Grain  Co.  v.  Weaver,  128 
Tenn.  (1  Thomp.)  609,  163  S.  W.  814. 

Construing  the  statute  in  another  case, 
we  said: 

"It  authorizes  the  penalty  referred  to,  pro- 
vided that  it  shall  be  made  to  appear  to  the 
court  or  jury  trying  the  case  that  the  refusal 
to  pay  the  loss  was  not  in  good  faith,  and  pro- 
vided, further,  that  the  imposition  of  the  liabil- 
ity shall  be  within  the  discretion  of  the  court 
or  jury  trying  the  case,  and  be  measured  by  the 
additional  expense,  loss,  and  injury  thus  entail- 
ed. We  think  the  chancellor  was  well  within 
his  judicial  discretion  in  refusing  a  decree  for 
the  penalty  in  tliis  cause  upon  the  ground  that 


ts»For  other  cases  ■ 
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tlw  evidence  on  behalf  of  the  insured  dearlr 
discloses  tiiat  when  the  firemen  entered  the 
building  aftr  the  discovery  of  the  fire,  and  ex- 
tin^ished  the  fire,  they  and  other  persons  who 
visited  the  building  later  discovered  evidence 
that,  in  some  way  not  explained  on  the  record, 
bolts  of  goods  iu  the  tailor  shop,  inclosed  in 
glass  cases,  were  dampened  and  smelled  strong- 
ly of  gasoline  or  coal  oil,  clearly  jnatifying  a 
suspicion  that  the  fire  was  of  dishonest  origin. 
Wliile  til  is  is  true,  the  evidence  would  not  sus- 
tain a  defense  based  on  that  ground,  and  no 
such  defense  was  made,  yet  we  think  there  was 
sufficient  ground  for  the  denial  of  the  penalty." 
Harowitz  v.  Fire  Ins.  Co.,  129  Tenn.  (2  Thomp.) 
691.  168  S.  W.  163. 

What  bas  been  said  snfflces  to  sbow  some 
of  the  conditions  or  limitations  which  have 
been  held  to  exist  under  the  wording  of  the 
statute  In  cases  where  the  demand  tor  pay- 
ment was  made  at  the  proi)er  time  and  pay- 
ment was  refused,  although  the  right  to  re- 
cover the  face  of  the  policy  existed,  and  was 
mature,  when  the  demand  was  made. 

But  under  our  cases  another  condition  is 
imposed,  and  it  is  this: 

"A  formal  demand  must  be  made  on  the  in- 
surer for  the  payment  of  the  amoont  due  after 
the  maturity  of  the  policy  is  fixed  according  to 
its  terms.  •  •  •  The  formal  demand  not  hav- 
ing been  made,  as  required  by  the  statute,  there 
can  be  no  recovery  of  the  penalty."  Insurance 
Co.  ▼.  Eirkpatrick,  129  Tenn.  &  Thomp.)  55, 
16  S.  W,  1188. 

See,  also,  JDe  Rossett  Hat  Co.  y.  London  & 
l4incashire  Ins.  Co.,  1S4  Tenn.  (7  Thomp.) 
199,  183  S.  W.  720. 

[3-t]  The  penalty  sued  on  and  for  which 
decree  went  In  the  court  below  in  these  con- 
solidated causes  is  based  on  a  demand,  the 
sufUclency  of  which  is  not  questioned  by  the 
assignments  of  error.  Demand  was  made 
for  the  face  value  of  two  policies  issued  by 
the  company  insuring  the  life  of  W.  B.  SiUi- 
man,  and  naming  his  wife,  Mattle  I.  SiUi- 
man,  as  beneficiary.  The  company  refused 
to  pay,  but  Insists  that  it  did  so  in  good 
faith,  and  that  in  response  to  the  demand, 
it  made  it  timely  tender  to  the  beneficiary  of 
all  that  was  due  her  under  the  policies,  to 
wit,  the  sum  of  $90.40  under  each  of  them. 
The  ground  of  the  denial  of  liabiUty  by  the 
company  was  that  W.  B.  SllUman  committed 
suicide,  and  that,  therefore,  under  the  terms 
of  each  policy,  the  amount  tendered  was  all 
that  was  due.  Mrs.  SUliman  declined  to. ac- 
cept the  tender  and  brought  suit  on  these 
poUcies.     The  company  demurred  to  each 


bill.  The  chancellor  overmled  the  demnner 
and  allowed  an  appeaL  One  of  the  cases 
came  to  this  court  on  that  appeal,  and  the 
decree  of  the  chancellor  was  aflJrmed  by  us 
at  our  December  term,  1914.  The  opinion  In 
the  case  was  reported  in  SiUiman  v.  Insur- 
ance Ca,  ISl  Tenn.  (4  Thomp.)  303,  174  S. 
W.  1131,  I*  R.  A.  1916P,  707.  Thereafter, 
in  due  time,  the  company  tendered  and  paid 
into  the  registry  of  the  chancery  court  the 
full  amount  of  the  face  of  each  policy,  and 
all  interest  and  court  costs,  and  by  its  an- 
swer denied  liability  for  the  penalty  on  the 
ground  that  it  had  refused  to  make  payment 
and  contested  its  liability  for  the  principal 
sum  of  each  policy  in  good  faith,  and  was 
not  liable  for  the  penalty. 

We  are  wholly  unable  to  see  any  lack  of 
good  faith.  The  question  of  Qie  liability  of 
the  company  on  the  state  of  facts  shown  in 
SUliman  v.  Insurance  Co.,  supra,  was  open 
and  undecided  in  this  state.  As  we  see  Oils 
case,  there  Is  neither  direct  nor  circumstan- 
tial evidence  that  the  company  in  refusing 
to  pay  was  not  acting  in  good  faith.  It  la 
urged  that  it  attempted  to  compromise  and 
settle  the  question  of  liability  both  before 
and  after  the  death  of  Mr.  SUliman,  but  we 
fall  to  see  in  this  act  any  lack  of  good  faith. 
Indeed,  the  law  encourages  honest  efforts 
to  compromise  differences.  But  It  is  said 
the  efTorta  were  not  honest  We  liave  been 
unable  to  find  the  evidence  which  sustains 
this  insistence. 

It  is  urged  that  the  company  and  its  coun-' 
sel  should  have  known  the  law  which  fixed 
liability.  It  is,  however,  conceded  that  they 
might  be  excusable  fOr  failure  to  know  a 
determinative  fact  Our  cases  do  not  recog- 
nize such  a  distinction,  and  a  consideratloD 
of  the  many  legal  questions  on  which  the 
courts  are  in  hopeless  conflict  suggest  the 
thought  that  Juilsprudenoe  is  not  one  of  the 
exact  sciences,  and  that  one  who  holds  out 
to  have  a  practical  knowledge  of  its  princi- 
ples may  have  quite  an  honest  but  most  er- 
roneous, view  of  a  concrete  legal  question. 

The  proof  under  the  statute  does  not  make 
out  a  proper  case  for  the  ncav&ey  of  the 
penalties,  and  the  bills,  in  so  far  as  they  seek 
such  recovery,  are  accordingly  diamissed, 
and  the  complainant  will  pay  the  costs  of  the 
court  below  and  of  this  .court  inddoit  to  her 
claim  for  the  penalties. 
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ADAMS  &  WASHAM  v.  SOUTHBBN  XBAC- 
TION  CO.     (Na  5611.) 

(Court   of   Civil   Appeals    of   Texas.     AuBtin. 

April  12,  1»16.     Behearing  Denied 

June  28.  1816.) 

1.  TbIAI.  «=>233(3)  —  iNBTBUCTIOKB  —  Rbfeb- 

KKCK  TO  Pleadings  fob  lasuzs. 
It  ia  the  better  practice  for  the  court  in  it* 
charge  to  distinctly  instruct  the  jury  as  to  the 
issues  involved,  and  the  practice  of  referring 
the  jury  to  the  pleadings  for  the  issues  is  not 
to  be  Acouraged. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  529;  Dec  Dig.  «=923S(3).l 

2.  Appkai.  and  Ebbob  «=»216(2)— Bkvibw— 
Rbvebsiblb  Ebbob. 

It  is  not,  generally  speaking,  such  affirma- 
tive error  for  the  court  to  fail  to  state  the  is- 
sues as  will  require  reversal,  since  if  either  par- 
ty ia  not  satisfied  with  the  charge,  as  not  being 
suffideDtly  explicit,  it  is  his  duty  to  request  an 
additional  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errwr,  Dec.  Dig.  «=9216<2);   Trial,  Cent.  Dig. 

3.  Stsext  Railxoads  18=»118(1)— Tbiai^In- 

STBUCnONS. 

In  an  action  for  damages  to  an  automobile 
by  collision  with  a  street  car,  an  instruction 
that  the  plaintiffs  could  not  recover  unless  de- 
fendant was  guilty  of  negligence  in  some  of  the 
ways  alleged  in  the  plaintiS's  petition  was  not 
error. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {|  268,  258;  Dec.  Dig.  «=> 
118(1).] 

4.  Tkial  «=»191(15)— iKSTBUonoNa— WnoHT 
OF  Evidence. 

An  instruction  that,  if  the  jury  believed 
from  the  evidence  that  the  street  car  was  op- 
erated by  the  defendant  at  a  high  and  danger- 
ous rate  of  speed,  and  but. for  the  operation  of 
the  car  in  such  manner  the  collision  would  not 
have  occurred,  and  that  such  operation  in  such 
manner,  if  it  was,  directly  and  proximately 
caused  the  collisiod,  then  to  find  for  the  plain- 
tiff was  properly  refused,  as  upon  the  weight  of 
the  evidence. 

[BM.  Note.— For  other  cases,  see  Trial,  Cent 
Kg.  f  465;    Dte.  Dig.  «=>194(15).] 

5.  Tbiai.  «=»ffi3(S)  —  lNBTBt;cnON8  —  lo- 
NOBINO  DBRNaKS— CONTBIBrTOBT  NEOLI- 
OENCK. 

In  an  action  for  damages  to  an  automobile 
by  collision  with  a  street  car,  an  instruction 
which  ignored  the  defense  of  contributory  neg- 
ligence was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  616 ;   Dec  Dig.  «=>253(3).l 

6.  Stbeet  Railroads  *=»118(15)— TkiaIt-In- 

STBUCTIOWS— DiSCOVEBED    PbBII.. 

An  instruction  on  discovered  peril  that.  If 
after  the  motorman  discovered  the  perilous  con- 
dition of  the  antomobile,  he  did  usn  all  the 
means  within  his  power  to  prevent  the  collis- 
tion,  then  the  verdict  will  be  for  defendant  was 
favorable  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dli*.  If  258,  269;  Dec.  Dig.  <S=s» 
118(16).] 

Appeal  from  McLennan  County  Court; 
Geo.  N.  Denton,  Judge. 

Salt  by  Adams  &  Wasbam'  against  tbe 
Sonthem    Traction    Company.      Judgment 


for   defendant,   and  plaintiff  appeals.     Af- 
firmed. 

Chas.  B.  Braun  and  Wm.  R.  Saunders, 
both  of  Waco,  for  appellant  Nat.  Harris 
and  Spell  &  Sanford,  all  of  Waco,  for  ap- 
pellee. 

JENKINS,  J.  We  take  the  foUowlng 
statement  of  the  nature  and  result  of  this 
case  from  appellants'  brief: 

"This  suit  was  brought  by  Adams  &  Washam, 
appellants,  plaintiffs  in  the  court  below,  against 
the  Southern  Traction  Company,  appellee,  de- 
fendant in  tbe  court  below,  for  damages  to  an 
automobile,  alleged  to  have  been  caused  by  a 
street  car  of  the  defendant  company  negligeatly 
runninpr  into  the  said  automobile.  Plaintiff  al- 
leged, in  substance,  that  as  his  automobile  was 
crossing  the  track  of  the  said  defendant  com- 
pany, a  street  car,  owned  and  operated  by  the 
said  defendant,  ran  into  the  said  automobile, 
seriously  damaging  the  same;  that  the  street 
car  was  being  operated  at  a  high  and  danger- 
ous rate  of  speedy  and  that  no  gong  was  sound- 
ed or  warning  of  any  kind  given;  that  no  ef- 
fort was  made  to  stop  the  said  street  car  by  the 
operatives  of  the  same  when  they  saw  the  peril- 
ous condition  of  plaintiffs'  automobile  upon  the 
track  of  defendant  comj^any ;  further,  that  the 
defendant  company  negligently  backed  its  street 
car  from  off  of  the  automobile  after  the  colli- 
sion, seriously  damaging  the  automobile  while 
so  doing.  The  defendant  company  denied  all  the 
allegations  of  negligence,  and  specially  pleaded 
that  the  plaintiff  was  guilty  of  negligence  in 
the  manner  in  which  he  ran  his  automobile  up- 
on the  track  of  the  defendant  company.  The 
cause  was  tried  before  a  jury,  and  submitted  to 
them  upon  a  general  charge  of  the  court.  Tbe 
jury  returned  a  verdict  for  the  defendant" 

[1, 2]  Appellants  assign  error  as  to  the 
charge  of  the  court,  In  that  It  did  not  state 
the  Issues  made  by  the  pleadings.  Tbe 
charge  of  the  court  does  submit  the  is- 
sues raised.  In  that  it  inforuis  the  jury  as 
to  what  constitutes  negligence  and  discov- 
ered peril,  and  instrncts  them  to  find  for 
the  plaintiffs  if  the  motorman  was  negli- 
gent In  the  operation  of  the  car,  or  if, 
after  tapvlng  discovered  appellants'  peril 
he  failed  to  use  all  the  means  at  his  com- 
mand to  prevent  the  injury;  and  also  In- 
structs the  Jury  that  if  they  find  appel- 
lants were  guilty  of  contributory  negli- 
gence, to  And  for  tbe  appellee,  unless  they 
And  for  tbe  appellants  as  to  discovered  per- 
il. No  evidence  was  offered  as  to  the 
car's  not  being  pr<^»erly  equipped  with  air 
brakes.  It  is  tbe  better  practice  for  the 
court  in  Its  char^  to  distinctly  instruct  tbe 
Jury  as  to  what  are  the  Issues  Involved. 
The  practice  of  referring  the  jury  to  the 
pleadings  for  the  issues  Is  not  to  be  en- 
couraged. Electric  Ca  v.  Nelson,  34  Tex. 
Civ.  App.  72,  T7  S.  W.  078;  Manufacturing 
Co.  v.  Femelat,  86  Tex.  CIt.  App.  30,  79 
S.  W.  SCO;  McCarty  v.  Railway  Co.,  21 
Tex.  Civ.  App.  668,  54  S.  W.  421.  How- 
ever, It  is  not,  generally  speaking,  such 
affirmative  error  for  the  court  to  fall  to 
state  the  Issues  as  will  require  a  reversal. 
Railway   Co.   v.    Lehmberg,   75  Tex.   66,   12 
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S.  W.  838;  Railway  Co.  t.  Albertl,  47  Tex. 
Civ.  App.  87,  103  S.  W.  701;  Railway  Co. 
T.  Garcia,  64  Tex.  Civ.  App.  50,  117  S.  W. 
208.  A  case  will  not  be  reversed  where 
tliere  is  no  affirmative  error  in  the  charge. 
If  either  party  is  not  satisfied  with  the 
charge  as  not  being  sufficiently  explicit.  It 
is  his  duty  to  request  an  additional  charge, 
which  was  not  done  in  this  case  as  to  the 
matter  here  under  consideration.  In  Rail- 
way Co.  V.  Garcia,  supra,  the  court  said: 

"If  the  court  had  omitted  a  material  portion 
of  the  pleadings  of  the  appellant  in  the  state- 
ment of  its  defenses,  this  would  not,  of  itself, 
have  been  an  affirmative  error,  and,  in  the  ab- 
sence of  a  refusal  to  eive  a  special  charge  cov- 
ering the  omission,  there  was  no  ground  for 
complaint.  A  court  is  not  required  to  state 
any  more  of  the  pleadings  of  the  parties  than 
he  deems  necessary;  and,  if  there  uiould  be  an 
omisssion,  the  party  complaining  should  request 
a  special  charge  before  he  will  be  heard  to  urge 
this  omission  on  appeal  as  a  ground  for  re- 
versal." 

[3]  It  was  not  error  for  the  court  to  In- 
struct the  jury,  as  was  done  In  the  spe- 
cial charge  given  at  the  request  of  appellee, 
that  the  appellants  could  not  recover  un- 
less appellee  was  guilty  of  negligence  in 
some  of  the  ways  alleged  In  appellants* 
petition. 

[4, 6]  Appellants  requested  the  following 
special  charge,  which  was  refused: 

"Gentlemen  of  the  jury,  you  are  Instructed 
that  if  yon  believe  from  the  evidence  that  said 
street  car,  under  all  the  circumstances,  was 
operated  by  the  defendant  at  a  high  and  dan- 
gerous rate  of  speed,  if  you  find  it  was  so  oper- 
ated, and  that  but  for  the  operation  of  said 
street  car  in  such  manner  said  collision  would 
not  have  occurred,  and  that  such  operation  in 
such  manner,  if  it  was,  directly  and  proximate- 
ly caused  this  collision,  then  in  that  event  you 
will  find  for  the  plaintiff,  and  so  say  by  your 
verdict" 

The  vice  in  this  requested  charge  is  that 
It  Is  upon  the  weight  of  the  evidence.  In 
that  it  tells  the  jury  that  certain  acts.  If 
committed  by  the  appellee,  would  constitute 
negligence;  whereas,  that  was  an  issue  for 
the  jury  to  decide;  and  also  it  ignores  the 
defense  of  contributory  negligence.  For 
these  reasons  the  court  did  not  err  in  re- 
fusing to  give  this  charge. 

[I]  Appellants  assign  error  upon  tiie  fol- 
lowing paragraph  of  the  court's  charge: 

"But  on  the  other  hand,  if  you  find  from  the 
evidence  that  the  plaintiff  Washam  was  guilty 
of  negligence  in  driving  the  automobile  upon  the 
tracks  of  the  defendant;  that  Is,  if  you  believe 
from  the  evidence  that  the  plaintiff  Washam 
did  not  exercise  that  degree  of  care  that  a 
person  of  ordinarv  care  would  exercise  under 
the  same  or  similar  circumstances  in  driving 
the  automobile  upon  the  tracks  of  the  defend- 
ant company,  and  that  such  negligence  upon  the 
part  of  said  plaintiff  Washam,  if  any,  contrib- 
uted to  and  was  the  direct  and  proximate  cause 
of  the  injuries  to  the  said  automobile;  and  if 
you  further  find  from  the  evidence  that  after 
said  motorman  or  employ^  did  discover  said 
perilous  condition  of  said  automobile,  he  did  use 
all  the  means  within  his  power  to  prevent  said 
colllision — then  your  verdict  will  be  for  the  de- 
fendant" 


This  charge  was  favorable  to  the  appel- 
lants, assuming  that  the  erldenoe  raised 
the  issue  of  discovered  peril,  wblcb  la 
doubtful. 

Finding  no  error  of  record,  the  Jadgmoit 
of  the  trial  court  is  affirmed. 

Affirmed. 


MIDDLETON  v.  TEXAS  POWER  ft  LIGHT 

GO.    (No.  5408.) 
(Court   of   Civil   Appeals   of  Texas.  '  Austin. 

June  7,  1816.) 

GouBTS  ^3>00(1)  —  Previous  Decisions  in 
Sauk  Case  as  Law  of  the  Case. 

The  decision  of  the  Supreme  Court  on  ques- 
tions certified  from  the  Court  of  Civil  Appeals 
is  the  law  of  the  case  on  its  return. 

[Ed.  Note. — For  other  cases,  see  Conrta,  Cent 
Dig.  i  340;   Dec  Dig.  <8=»09(1).] 

Appeal  from  District  Court,  McLennan 
County;   Tom  L.  McCuUough,  Judge. 

On  motion  for  rehearing.  Motion  grant- 
ed, former  opinion  set  aside,  and  judgment 
of  the  District  Const  affirmed. 

For  former  opinion,  see  178  8.  W.  956. 
See,  also,  185  S.  W.  656. 

Witt  &  Saunders  and  (Thas.  B.  Braun,  all 
ot  Waco,  for  appellant.  Lawther,  Pope  & 
Mays  and  Homer  R.  Mitchell,  all  of  Dallas, 
and  Spell  ft  Sanford,  of  Waco,  for  appellee. 

KEY,  0.  J.  This  case  Involves  the  con- 
stitutionality of  the  Employers'  Liability 
Act  passed  by  the  Thirty-Third  Legislature 
(Acts  83d  Leg.  c.  179  [Vernon's  Sayles'  Ann. 
av.  St  1914,  art  52461).  This  court  held 
that  the  act  referred  to  was  unconstitution- 
al, and  not  binding  upon  an  employ^  who 
had  not  accepted  its  terms  and  agreed  to 
be  bound  by  It  Mlddletqn  v.  Texas  Power 
ft  Light  Co..  178  S.  W.  956.  This  court  held 
that  the  effect  of  the  act  referred  to  Is  to 
confer  the  power  upon  employers  to  select 
which  of  two  materially  different  laws  shall 
govern  In  determining  the  rights  of  their 
employes  as  against  them,  regardless  of  the 
wishes  of  such  employes;  and  therefore  we 
held  that  it  violated  both  federal  and  state 
constitutional  guaranties. 

Appellee  filed  a  motion  for  rehearing  and 
a  motion  to  certify  the  question  decided  by 
this  court,  and  other  questions,  to  the  Su- 
preme Court,  which  latter  motion  was  grant- 
ed, and  the  motioa  for  rehettrlng  has  been 
held  in  at)eyan£e  to  await  the  decision  of 
that  court  The  Supreme  Court  has  decided 
aU  the  questions  certified,  and  has  held  that 
the  statute  referred  to  is  valid  and  free  from 
constitutional  objection.  Middleton  ▼.  Tex- 
as Power  &  Light  Co.,  185  S.  W.  656.  The 
decision  of  that  court  is  the  law  of  the  case, 
and  therefore  the  motion  for  rehearing  is 
granted,  the  former  judgment  of  this  court  is 
set  aside,  and  the  judgment  of  the  district 
court  Is  affirmed. 

Motion  granted.    Judgment  affirmed. 
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INTERNATIONAL  ft  G.  N.  R.  CO.  et  tL  ▼. 
HUDSON.    (No.  660L) 

(Court  of  OMl  Appeals  of  Texas.    Anstln. 
June  7,  1918.) 

L  Cabbiebs  «s»228(5)  —  Carkiage  or  Live 

Stock— ACTIONS— EVIDENCE. 

In  an  action  against  a  carrier  to  •  recover 
damages  for  injariea  to  a  shipment  of  cattle, 
evidence  held  insnffident  to  sustain  a  verdict 
for  the  plaintiff  on  an  alleged  verbal  contract. 

[Ed.  Note.— Etor  other  cases,  see  Carriers, 
Cent.  Dig.  {  960;    Dec  Dig.  «8=228(5).] 

2.  Cabriebs  iS=»218(ll)  —  Cabbiaoe  of  Dive 
Stock— CJoNTSACT   or   Shipment— Notice— 
Waivib. 
Waiver  being  fonnded  largely  upon  the  doe- 
trine  of  estoppel,  it  vonid  require  a  findioK.  in 
an  action  to  recover  damages  for  injuries  to  a 
shipment  of  cattle,  that  the  conduct  of  defend- 
ants, relied  upon  as  a  waiver,  must  hove  mis- 
led plaintiff  and  prevented  him  from  ^fiving  the 
notice  required  by  the  contract  of  shipment. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  674-096,  948;  Dec  Dig.  <8=> 
218(11).] 

Appeal  from  Milam  (bounty  Ck>urt;  John 
Watson,  Judge. 

Action  by  R.  B.  Hudson  against  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany and  another.  Judgment  for  plaintiff, 
and  defendaqtd  appeal.  Reversed  and  re- 
manded. 

cniamtoers  &  BaaUn.  of  Oomeron,  Doremus, 
Butler  &  Henderson,  of  Bryan,  and  WUaon, 
Dobney  &  King,  of  Houston,  for  «]H>eUants. 
U.  S.  Hearr^,  of  C^ameron,  for  appellee. 

KEY,  G.  J.  Appellee  brought  this  suit  in 
the  county  court  of  MUam  county  against 
the  International  &  Great  Northern  Railway 
Company  and  the  Texas  &.  Padflo  Railway 
Company,  and  sought  to  recover  damages  for 
Injuries  to  a  shipment  of  cattle  from  Troupe, 
Tex.,  to  Bronte,  Tex.,  stating  t^e  amount  of 
his  damages  at  $871.  There  was.  a  Jury 
trial,  which  resulted  In  a  verdict  and  judg- 
ment against  the  International  &  Ozeat 
Northern  Railway  Company  for  $250,  and 
against  the  Texas  &  Padflc  Railway  Com- 
pany for  $721,  and  the  two  companies  iwve 
appealed. 

[1]  The  plalntlfl  based  bis  suit  upon  an 
alleged  verbcd  contract,  while  the  defend- 
ants averred  that  the  shipment  was  made 
nnder  three  written  contracts,  one  made  with 
each  of  the  defendants,  and  the  other  with 
the  Kansas  (Tlty,  Mexico  &  Orient  Railway 
Company,  which  latter  company  transported 
the  shipment  from  Sweetwater,  on  the  line 
of  the  Texas  A  Pacific  Railway,  to  Bronte, 
Its  anal  destination.  The  defendants  also 
averred  and  proved  that  the  contract .  with 
the  International  &  Great  Northern  Rail- 
way Ompany  contained  a  stipulation,  re- 
quiring notice  of  injury  to  the  property 
shipped  within  91  days,  and  a  similar  con- 
tract with   the  Texas   &   Pacific,   requiring 


such  notice  within  120  days;  aad  the  proof 
shows  that  appellee  failed  to  comply  with 
either  of  the  stipulations  reCerred  to. 

The  trial  court  submitted  the  case  to  the 
Jury  under  a  charge  which  required  a  find- 
ing as  to  whether  the  shipment  was  made 
under  a  verbal  contract;  and  the  jury  found 
in  their  verdict  that  It  was  so  made.  By 
their  twenty-second  assignment  of  error  ap- 
pellants assail  that  finding  as  being  contrary 
to  the  law  and  the  evidence  and  against  the 
great  w^ht  and  preponderance  of  the  tes- 
timony; and  a  careful  consideration  of  the 
testimony,  as  revealed  by  the  statement  of 
facts,  leads  us  to  conclude  that  appellants' 
contention  In  that  respect  is  correct,  and  for 
that  reason  the  Judgment  of  the  trial  court 
will  be  reversed. 

We  do  not  regard  this  case  as  analogous  to 
Railway  Co.  v.  Looney,  61  Tex.  Civ.  App. 
381, 116  S.  W.  269,  and  other  cases  relied  on 
by  counsel  for  appellee.  On  the  contrary,  it 
is  more  lilie  Turner  et  al..  Receivers,  v.  Hen- 
derson, 188  S.  W.  51,  recently  decided  by 
this  court 

The  testimony  of  the  witness  Cumble,  re- 
lied upon  by  appellee  to  show  that  a  verbal 
contract  was  made,  does  not,  in  our  opin- 
ion, support  that  contention.  Considering 
all  of  his  testimony,  that  upon  cross  as  well 
as  direct  examlnatioa,  its  substance  was 
that,  as  agent  for  the  plaintiff,  he  bought  the 
cattle  in  question  and  attended  to  their  ship- 
ment; that  be  made  application  to  the  agent 
of  the  International  &  Great  Northern  Rail- 
way at  Troupe  for  cars  to  make  the  shipment, 
and  the  latter  promised  to  furnish  th^m; 
that  he  inquired  as  to  the  amount  of  freight 
charges,  and  the  agent  told  .him  how  much 
it  would  be;  that  he  asl^ed  bow  much  time 
would  be  consumed  in  shipping  the  cattle 
from  Troupe  to  Bronte,  and  the  agent  told 
him  about  4S  hours,  but.  did  not  giutantee 
the  time;  that  be  had  had  many '-years'  ex- 
perience in  shipping  live  stock,  and  had  al- 
ways signed  written  contracts,  and  expected 
to  sign  such  contract  on  the  occasion  in  ques- 
tion ;  that  thereafter  he  carried  the  cattle  to 
Troupe,  loaded  them  upon  the  cars,  and  aft- 
er doing  so,  signed  a  written  contract,  which 
was  introduced  in  evidence  by  appellants, 
and  which  contained  a  stlpalathm,  requiring 
written  notice  concerning  injuries  to  be  glv- 
bn  within  91  days.  He  also  testified  that 
be  did  not  have  time,  after  signing  the  con- 
tract and  before  the  train  left,  to  read  tt, 
and  did  not  know  that  it  contained  the  stip- 
ulation referred  to.  What  occurred  between 
the  witness  and  the  railroad  agent  when  he 
made  application  for  the  cars  fbiled  to  prove 
a  verbal  contract,  as  it  constituted  only  the 
usual  preliminary  negotiations  leading  up  to 
the  execution  of  the  written  contract,  which 
the  witness  expected  to  and  did  sign.  Fur- 
thermore, the  undisputed  proof  shows  that 
appellee  first  brought  suit  in   the  oounty 
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court  of  GotEe  connty  against  tbe  appellants 
In  this  case,  and  also  against  tbe  other  car- 
rier who  bandied  tbe  sblpment,  to  recover 
damages  on  account  of  Injuries  to  tbe  sbfp- 
ment  of  lire  stock  Involred  In  tbls  case,  and 
also  for  Injuries  to  a  prior  sblpment,  tn 
wblcb  suit  be  alleged  bis  total  damages  for 
botb  sblpments  at  $507.8a  It  was  also  sbown 
that,  when  tbe  defendants  In  that  case  filed 
their  answer,  setting  up  as  a  defense  appel- 
lee's failure  to  give  notice  of  tbe  Injury  to 
tbe  cattle,  as  required  by  tbe  written  con- 
tracts of  shipment,  appellee  did  not  contend 
that  tbe  sblpments  were  made  under  verbal 
contracts,  and  not  under  those  sbown  to  bave 
been  In  writing  and  duly  signed,  but.  Instead 
of  doing  so,  be  took  a  nonsuit  and  there- 
after, at  a  much  later  date,  brought  tbls  suit 
in  a  different  county  and  for  almost  double 
the  amount  of  bis  former  claim.  While  not 
conclusive,  the  facts  referredl  to  tend  to 
show  that  tbe  alleged  verbal  contract  was  an 
afterthought,  and  also  that  be  recovered 
more  in  this  case  than  be  would  rightfully 
be  entitled  to  if  any  liability  had  been  shown. 

[2]  The  other  assignments  of  error  are 
overruled,  though  we  suggest  that  upon 
another  trial  tbe  diarge  upon  the  question  of 
waiver  should  be  differently  framed.  Waiv- 
er Is  founded  largely,  if  not  entirely,  upon 
the  doctrine  of  estoppel,  wblch,  as  applied 
to  tbls  case,  would  require  a  finding  that  tbe 
conduct  of  appellants,  relied  upon  as  a  waiv- 
er, must  bave  misled  appellee  and  prevented 
him  from  giving  the  notice  required  by  the 
contract 

^or  tbe  reason  stated,  tbe  judgment  Is  re- 
versed, and  the  cause  remanded. 

Reversed   and   remanded. 


ST.  IXJUIS  SOUTHWESTERN  RY.  CO.  OP 

TEXAS  V.  HERNDON  PRODUCE  CO. 

«t  aL    (No.  6643.) 

(Conrt  of  Civil  Appeals  of  Texas.    Austin. 
Jane  21,  1916.) 

1.  CoUBTB  «=s>37(l)— Waivkk  of  Ebbost-Jit- 
BISDICnoNAL.  Mattebs— Pdndamkntal  Eb- 
BOB. 

Entire  want  of  jarisdiction  due  to  demand 
in  excess  thereof  is  fundamental  error  which 
cannot  be  waived. 

[Ed.  Note.— For  other  cases,  see  Conrts,  Cent 
Dfe.  i  147;   Dec.  Dig.  <S=937a).] 

2.  CovBTS  «=9l69(4)—JaBiBDicnoN— Texas- 
County  COUBX^INTEBBST. 

Interest  on  damages  demanded,  being  a  part 
of  the  damages  and  not  in  fact  'interest,"  the 
county  court  is  without  jurisdiction  if  the  total 
demand,  plus  interest  demanded,  exceeds  $1,000. 
[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Pig.  {i  419,  420,  429-430;   Dec.  Dig,  «=» 

Appeal  and  Error  from  McLennan  County 
Court;   Geo.  N.  Denton,  Judge. 
Action  by  G.  Herndon,  doing  business  un- 


der the  name  of  tbe  Herndon  Produce  Com- 
pany, against  tbe  St  Louis  Southwestern 
Railway  Company  and  others.  Judgment  for 
plaintiff  against  all  defendants,  and  for  the 
St  Louis  Southwestern  Railway  Company 
against  tbe  other  defendants,  and  the  St 
Louis  Southwestern  Railway  Company  ap- 
peals, and  tbe  other  defendants  bring  error. 
Tbe  proceedings  were  consolidated.  Revers- 
ed and  dismissed. 

E.  B.  Perkins,  of  Dallas,  Scott  &  Ross,  of 
Waco,  and  Bennett  Hill  and  O.  D.  Hunt 
both  of  Dallas,  for  appellant  and  plaintiffs 
in  error. 

KEY,  0.  J.  O.  Herndon,  doing  business 
in  the  firm  name  of  Herndon  Produce  Com- 
pany, brought  this  suit  in  the  county  court 
against  tbe  St.  Louis  Southwestern  Railway 
Company  of  Texas  and  certain  other  railway 
corporaUons,  and  sought  to  recover  dam- 
ages resulting  from  alleged  delays  In  the 
transportation  of  a  certain  shipment  of  eggs 
from  Waco,  Tex;,  to  New  York  City,  in  the 
state  of  New  York,  ntere  was  a  jury  trial, 
which  resulted  in  a  judgment  for  the  plain- 
tiff against  all  of  the  defendants  for  |1,137.- 
60,  with  interest  at  6  per  cent,  per  annum 
from  date  of  judgment  There  was  also  a 
judgment  over  in  favor  of  the  St.  Louis 
Southwestern  Railway  Company  against  the 
other  defendants  for  tbe  amount  recovered 
by  plaintiff  from  that  defendant  Tbe  St 
Louis  Southwestern  Railway  Company  has 
prosecuted  an  appeal  and  filed  a  transcript 
In  this  court  on  October  7,  1915,  and  tbe 
other  defendants  have  sued  out  a  writ  of  er- 
ror and  filed  a  transcript  in  this  court  No- 
vember 11,  1915;  and  upon  motion  of  the 
plalntUTs  In  error  the  two  appeals  have  been 
consolidated  In  this  court 

[1,  2]  Tbe  first  question  presented  tor  con- 
sideration Involves  fundamental  error  of 
such  a  nature  that  it  cannot  be  waived.  In 
other  words,  tbe  contention  is  that  the  plain- 
tifTs  petition  shows  upon  its  face  that  the 
amount  in  controversy  was  in  excess  of  tbe 
jurisdiction  of  the  county  court  The  plain- 
tiff alleged  In  bis  petition  that  the  Shipment 
of  eggs  should  bave  reached  the  New  York 
market  on  tbe  23d  day  of  November,  1912, 
but  that  It  was  wrongfully  delayed  by  tbe 
defendants,  and  did  not  reach  that  market 
until  the  26tb  day  of  that  month,  and  that 
the  market  price  of  eggs  had  depreciated 
from  $12  per  case  on  February  23,  1912,  to 
$9.60  per  case  on  the  26th  day  of  that  month, 
when  they  were  sold,  and  that  as  a  result  of 
such  depredation  in  value  and  wrongful  de- 
lay in  tbe  shipment  the  plaintiff  lost  In  tbe 
difference  of  market  value  of  tbe  eggs  $960, 
and  he  prayed  A>r  judgment  against  the  de- 
fendants for  that  amount — 

"together  with  Interest  thereon  from  the  20th 
day  of  February,  A.  D.  1912,  with  his  costs  of 
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court  and  endi  other  and  farther  relief  as  In 
law  or  equit;  he  may  show  himself  entitled  to." 

It  Is  stated  in  the  briefs  of  the  appealing 
litigants,  and  not  denied  by  appellee,  that 
the  suit  was  commenced  on  April  9,  1913, 
and  tbe  record  afflrmatlTely  shows  that  the 
original  petition  was  filed  during  the  year 
1913,  though  the  month  and  day  are  not  stat- 
ed. It  is  well  settled  by  the  dedaions  in 
this  state  that  the  6  per  cent  upon  the  $960, 
which  the  plaintiff  denominated  "interest," 
and  sought  to  recover  from  February  26, 
1912,  was  not  in  fact  interest,  but  was  a  por- 
tion of  the  damage  sued  for;  and  if  at  the 
time  the  suit  was  commenced  tbe  6  per  cent 
referred  to,  added  to  the  $960,  made  an  ag- 
gregate amount  in  excess  of  |1,000,  then  the 
county  court  had  no  Jurisdiction  of  the  sub- 
ject-matter. Omitting  fmctlonB,  a  simple 
calculation  will  show  that  6  per  cent  of 
$960  is  $4.80  per  month.  The  record  shows 
that  the  original  petition  was  filed  during 
the  year  1913,  and  if  it  be  conceded  that  it 
was  filed  on  the  first  day  of  that  year,  the 
time  intervening  between  February  26,  1912, 
and  the  comniencement  of  the  suit  was  at 
least  ten  months,  which  adds  $48  to  the  $960, 
making  a  total  of  $1,008.  So  it  appears  that 
the  county  court  was  without  jurisdiction 
to  try  the  case,  and  therefore  the  Judgment 
Is  reversed,  and  the  case  dismissed.  F.  W. 
&  D.  C.  R.  B.  Co.  V.  Underwood,  100  Tex. 
284,  99  S.  W.  92,  123  Am.  St  Rep.  806; 
Baker  v.  Smelser,  88  Tex.  26,  29  S.  W.  377, 
33  L.  R.  A.  163;  Scbuls  v.  Lessman,  92  Tex. 
488,  49  S.  W.  1031;  Ft.  W.  &  R.  O.  R.  R. 
Co.  ▼.  Mathews,  109  S.  W.  1052 ;  Rotan  Gro. 
Co,  T.  M.,  K.  ft  T.  Ry.  Co.,  142  S.  W.  623; 
Ft  W.  &  D.  O.  R.  R.  Co.  V.  Everett,  96  S. 
W.  1085. 

Reversed  and  dismissed. 


BAY  LUMBER  CO.  v.  ARTMAN  &  BUBTT- 

MER.  (No.  5642.) 

(Court  of  CSvil  Appeals  of  Texas.    Austin.    May 

10,  1916.    RcheariDR  Denied  June  28,  1916.) 

1.  Account,  Action  on  «=>12—Answi»— Ad- 
mission. 

Under  the  eacpress  provision  of  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  3712,  the  defend- 
ant's failure  to  deny  the  justness  of  a  verified  ac- 
connt,  or  any  Item  thereof,  is  equivident  to  an 
admission  of  its  correctness. 

[Ed.  Note.— For  other  cases,  see  Account.  Ac- 
tion on.  Cent  Dig.  {  37 ;   Deo.  Dig.  «=ljn 

2.  Account,  Action  on  fl=3l2— Rbcovert. 
Where  defendant  in  an  action  on  a  verified 

aceonnt  admitted  its  correctness  and  did  not  al- 
l«fe  any  iMyment  thereof,  plaintiff  was  entitled 
to  recover. 

[Ed.  Note.— For  other  cases,  see  Account  Ac- 
tion on,  Gent  Dig.  f  87;  Dec.  Dig.  «b»12.] 

Appeal  from  Lee  County  Court;   John  H. 
Tate,  Judge. 


Suit  by  the  Bay  Lumber  Company  against 
Artman  ft  Buettmer  with  plea  of  set-off  by 
defendants.  Judgment  for  defendants,  and 
plaintiff  appeals.     Reversed  and  remanded. 

Garotbers  ft  Brown,  of  Houston,  for  ap- 
pellant E.  SImmang,  of  Giddings,  for  ap- 
pellees. 

RIOE;  J.  Tbis  suit  was  brought  by  ap- 
pellant against  appellees  on  a  verified  ac- 
count to  recover  $535.60,  the  price  of  a  car- 
load of  lumber  sold  and  delivered  to  them 
by  appellant  cm  the  26th  day  of  January, 
1914.  Appellees  answered,  falling  to  deny 
the  correctness  of  the  account  or  any  part 
thereof,  but  pleaded  that  during  their  deal- 
ings with  aiH>ellant  It  had  made  certain  er- 
ron  and  mistakes  In  its  account  against 
them,  which  on  two  separate  occasions  were 
adjusted  and  settled  by  It  with  them,  ne- 
ther of  which,  however,  was  alleged  to  em- 
brace the  bill  of  lumber  In  question,  which 
settlement  they  pleaded  In  accord  and  satis- 
faction of  the  differences  between  tbem.  Ap- 
pellees further  alleged  that  they  had  an 
agreement  with  appellant  by  whldi  It  ob- 
ligated Itself  to  sell  them  lumber  at  cost, 
plus  freight  charges  and  10  per  cent  profit, 
but  that  appellant  had  failed  to  sell  tbem 
goods  in  accordance  therewith,  having  made 
numerous  overcharges  against  tbem  to  the 
extent  of  $500,  which  they  plead  In  offset 
of  appellant's  demand.  There  was  a  Jury 
trial,  which  resulted  In  a  verdict  and  judg- 
ment In  favor  of  appellees  for  $35,  from 
which  this  appeal  is  prosecuted. 

[1,2]  It  is  urged  on  tbe  part  of  appellant 
that  tile  judgment  rendered  against  It  Is 
fundamentally  erroneous  In  tbis,  that  it  ap- 
pears from  the  pleadings  that  appellant  is 
entiUed  to  judgment  against  appellees  for 
the  sum  of  $535.00;  whereas,  appellees  un- 
der no  construction  of  their  pleadings  were 
entitled  to  recover  more  than  $500  from 
appellant  There  being  no  denial  of  the  Just- 
ness of  appellant's  account  or  any  item  there- 
of, as  required  by  article  3712,  Vernon's  Say- 
les' Civ.  Stats.,  which  was  equivalent  to  an 
admission  of  its  correctness  (see,  also, 
Knowles  v.  Gary  ft  Bums,  141  S.  W.  189; 
Shuford  V.  ChlnskI,  26  S.  W.  141),  and  no 
payment  thereof  being  alleged  on  the  part 
of  appellees,  It  was  entitled  to  recover  there- 
on; and  in  no  event  under  tbe  pleadings 
could  appellees  recover  more  than  $500,  the 
extent  of  their  cross-action.  Hence  the  judg- 
ment against  appellant  for  $35  finds  no  sup- 
port In  the  pleadings,  and  is  fundamentally 
erroneous;  for  which  reason  the  judgment 
of  tbe  trial  court  Is  reversed,  and  tbb  cause 
remanded. 

Reversed  and  remanded. 
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WHITE  ROCK  GRAVEL  *  SAND  OO.  ▼.  IN- 
TERNATIONAL &  O.  N.  RT.  CO.* 
(No.  S616.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    May 
8,  1916.    Rehearing  Denied  June  28,  1916.) 

1.  Cabbiebs  «=3l2(l)— SwircHiNG  Oeaboes— 
Absorption— Obder. 

Under  a  rule  of  the  Railroad  Commission 
that,  on  all  competitive  business  originating  at 
a  junction  point  from  which  a  line  or  lines  of 
railroad  could  haul  shipments  to  destination  and 
mak«  delivery  to  consignees  whose  places  of  de- 
livery are  on  or  reached  by  such  lines,  the  other 
line  or  lines  of  railroad,  handling  business  from 
such  junction  point  to  such  destination  for  con- 
si£veee  whose  places  of  delivery  are  bo  located, 
must  absorb  the  switebing  charges  necessary  in 
making  delivery,  defendant  railroad  was  not  re- 
quired to  absorb  switching  charges  in  excess  of 
the  minimum  amount  per  car  incurred  in  obtain- 
ing possession  of  the  cors  at  the  point  of  origin, 
over  the  spur  track  built  by  the  plaintiff  to  an- 
other railroad,  though  plaintiff,  had  been  com- 
pelled to  pay  a  greater  switching  charge  to  such 
other  railroad  under  bis  contract  with  it  ap- 
proved by  the  Railroad  Comjnisalon. 

[Ed.  Note,— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  7,  15-20;  Dec.  Dig.  ®=>12a).] 

2.  Cabbiebs  i8i=»20(3)— Switching  Chabqes— 
Bxtortion—Obber. 

The  payment  of  switching  charges  from 
plaintiflfs  gravel  pit,  in  excess  of  a  certain  fig- 
ure per  car  as  fixed  by  an  order  of  the  Railroad 
Commission  in  approving  plaintiff's  contract 
with  a  railroad  to  which  plaintiff  had  built  a 
spnr  track,  to  other  railroads  than  defendant's 
made  no  cause  against  the  defendant  for  the 
statutory  damages  for  extortion  or  unjust  dis- 
crimination. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent.  Dig.  §  S3;  Dec  Dig.  «=»20(3).] 

3.  Carriers  «!=»20(10)— Switching  (^abqes— 
Presumption. 

In  a  suit  to  recover  of  defendant  railway  the 
excess  over  the  maximum  sum  fixed  by  an  order 
of  the  Railroad  Commission,  which  plaintiff  had 
been  compelled  to  pay  as  switching  charges  to 
another  railway,  and  which  defendant  failed  to 
absorb,  where  it  was  alleged  that  defendant  ab- 
sorbed the  switching  charges  on  two  competing 
gravel  pits  within  the  switching  limits  of  the 
city,  without  alleging  the  amount  of  which 
charges,  it  would  not  be  presumed  that  defend- 
ant absorbed  a  greater  amount  of  charges  for 
the  competing  gravel  pits. 

[BM.  Note.— For  other  cases,  soe  Carriers, 
Cent  Dig.  {  47 ;   Dec.  Dig.  «=92(K10).l 

Appeal  from  District  Court,  MJcLennan 
County;  Tom  L.  McCullough,  Judge. 

Suit  by  the  White  Rock  Gravel  ft  Sand 
Company  against  the  International  &  Great 
Northern  Railway  Company.  Judgment  for 
defendant  on  demurrer  to  the  petition,  and 
plaintiff  appeals.    Affirmed. 

(Jockrell,  Gray  &  McRrlde  and  Tarlton 
Morrow,  all  of  Dallas,  and  Davis  &  Cocke,  of 
Waco,  for  appellant.  Wilson,  Dabney  & 
King,  of  Houston,  and  Neff  &  Taylor,  of 
Waco,  for  appellee. 

JENKINS,  J.  This  snlt  was  instituted  by 
appellant  to  recover  of  the  appellee  the  sum 
of  $879;  which  it  alleged  it  had  been  oompel- 
led  to  pay  as  switching  charges  to  the  Texas 
Central  Railroad  Company  and  the  Missouri, 


Kansas  ft  Texas  Railway  Ompany,  as  snc- 
cessor  of  said  Texas  Central  C!ompany,  and 
which  the  appellee  failed  and  refused  to  "ab- 
sorb," and  also  for  the  farther  snm  of  fl58,- 
000,  statutory  damages  for  "extortion"  and 
"nnjiffit  discrimination."  The  appellant  al- 
leged that,  as  the  successor  of  Alf  A.  Ed- 
wards, it  owned  a  gravel  and  sand  pit,  and 
about  January  1,  1810,  Edwards  built  a  spnr 
track  to  the  same,  connecting  with  the  Une 
of  the  Texas  Central  Railroad  Company,  and 
at  abont  that  time  entered  Into  a  contract 
wiOi  said  railway  company,  by  which  it 
agreed  to  pay  for  switching  gravel  from  Its 
pit  from  92.60  to  $6.50  per  car,  depending 
upon  the  ninnber  of  cars  handled  per  day; 
that  this  contract  was  submitted  to  the 
RaUroaa-  Commission  and  by  It  approved,  and 
on  Januairy  10,  1910,  the  Railroad  Commis- 
sion adopted  the  following  order: 

"Authority  No.  61. 

"Chanes  per  car  for  movettent  over  tracks  of 
Texas  Central  Railroad  Company,  of  loaded  and 
empty  cars  between  gravel  pit  of  Alf  A.  Ed- 
wards, located  on  spur  connection  with  Texas 
Central  maia  line  track  at  a  point  about  6,500 
feet  west  of  milepost  3,  being  within  the  switch- 
ing limits  of  its  Waco  station,  and  Texas  Central 
connections  with  other  lines  of  railways  entering 
the  city  of  Waco,  for  the  round  trip  empty  and 
loaded  movement. 

Loaded  cars  handled  per  day: 

"Where    Snglne  Where      Engine 

and  Crew  are  and  Crew   are 

Furnished    br  Fumtahed     by 

Railway  Com-  Other  Parttaa. 
pany. 

If  90  cars  or  more. . .  $3  00  $2  50 

If  40  and  lea*  than  60     8  60  8  00 

If  30  and  less  than  40    4  OO  8  50 

If  20  and  less  than  30    4  50  4  00 

If  10  and  less  than  20    6  00      .  4  50 

If  0  and  less 6  60  6  00 

"The  charges  above  authorized  to  be  open  to 
all  shippers,  or  parties  desiring  socta  movement." 

The  petition  further  alleged: 

That  said  gravel  pit  wag  witliin  the  switching 
limits  of  the  city  of  Waco,  l^at  there  were  two 
other  sand  and  gravel  pits  within  the  switching 
limits  of  the  city  of  Waco  from  which  gravel 
Was  shipped  over  appellee's  railway,  and  that  ap- 
pellee paid  the  switching  charges  thereon.  That 
on  the  gravel  switched  from  appellant's  pit 
there  were  switching  charges  of  $5  and  $S.50  per 
car,  as  the  case  might  be,  describing  each  car  and 
the  chiirges  theruon  ;  that  appellee  refused  to 
pay  said  switching  charges,  except  the  sum  of 
J2.50  on  each  car.  That  the  Texas  Central 
Railway  Company,  and  the  Missouri,  Kansas 
&  Texas  Railway  Company  as  its  successor 
demanded  payment  of  the  remainder  of  said 
charges,  and  threatened  to  refuse  to  switch  the 
same  unleas  paid  in  full,  by  reason  of  which  and 
In  order  to  get  its  grevd  transported  it  was 
compelled  to  pay  the. remainder  of  said  switching 
charges.  That  appellant  has  called  upon  the  ap- 
pellee to  reimburse  it  for  charges  so  paid  by  it, 
and  that  appellee  has.  failed  and  refused  so  to  do. 
"That  at  the  time  the  varion^  shipments  were 
made  by  the  plaintiff  on  the  line  of  the  defend- 
ant railwsy,  as  shown  by  the  statement  hereto- 
fore set  out,  there  was  in  existence  by  due  pro- 
mulgation the  following  rule  of  the  Railroad  (jom- 
misslou  of  Texas,  to  wit:  'When  two  or  more 
routes  of  railroad  shall  be  in  operation  between 
shipping  point  and  point  of  destination,  the 
lowest  rate  applicable  by  any  one  of  such  routes 
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•hall  be  adopted  by  the  other  rentes  accepting 
freight  for  transportation  between  such  points. 
Hates  from  or  to  intermediate  points  shall  not 
be  affected  by  this  ruling.'  That  in  addition  to 
the  foregoing  rule,  at  the  time  of  each  of  said 
respective  shipments,  as  shown  in  the  statement 
heretofore  set  out,  there  was  also  in  existence, 
by  due  promulgation,  the  following  rule  of  the 
Railroad  Commission  of  Texas:  It  appearing 
that  there  is  some  misunderstanding  as  to  au- 
thority for  absorbing  swlteliing  charges  on  oom- 
petitive  business,  the  Railroad  Commission  of 
Texas  rules  that  on  such  business;  that  is  to 
say,  on  business  originating  at  a  junction  point 
from  which  a  line,  or  lines  of  railroad  can  haul 
shipment  to  destination  and  ma^e  delivery  to 
consignee,  whose  place  of  delivery  is  on  or  reach- 
ed by  said  line,  the  other  line  or  lines  of  rail- 
road bandlin/c  business  from  socb  jnnetion  points 
to  such  destination,  for  consignees  whoae  places 
of  delivery  are  located  as  stated,  must  absorb 
the  switching  charges  necessary  in  making  de- 
livery.' " 

[1]  Tbe  rule  of  the  Railroad  Commission 
above  set  out  Is  the  only  authority  to  which 
our  attention  bas  been  called,  or  of  which 
we  are  aware,  which  requires  a  railroad 
compaDy  to  absorb  any  switching  charges. 
It  will  be  seen  that  this  rule  applies  only 
to  switching  charges  at  the  place  of  delivery; 
that  is  to  say.  If  the  appellee  hauled  any 
gravel  from  Waco,  a  Junction  point  and  de- 
livered tbe  same  to  a  consignee  whose  place 
of  business  was  reached  by  a  competing  line, 
by  reason  of  which  switching  charges  were 
Incurred  In  making  tbe  delivery,  the  appd< 
lee  would  be  required  to  absorb  such  swltdi- 
Ing  charges. 

It  Is  not  alleged  that  any  of  the  cars  men- 
tioned In  appellant's  petition  were  delivered 
at  tbe  point  of  destination  to  a  consignee 
whose  place  of  business  was  on  or  was  reach- 
ed by  another  railroad,  by  reason  of  which 
switching  charges  were  paid  in  making  such 
delivery.  The  switching  charges  which  it  la 
alleged  the  appellee  refused  to  absorb,  In  ex- 
cess of  12.60  per  car,  were  Incurred,  not  at 
the  point  of  destination,  but  at  the  point  of 
origin;  and  not  in  making  delivery  at  the 
point  of  destination,  but  in  obtaining  pos- 
session of  same  at  the  point  of  origin. 

[2]  The  petition  makes  no  cause  against 
the  appellee  for  extortion  or  for  discrimina- 
tion. The  switching  charges  In  excess  of 
$2.50  charged  by  the  Texas  Central  and  the 
Mlflsoarl,  Kansas  &  Texas  were  paid  to 
those  companies,  and  not  to  appellee. 

[S]  It  Is  alleged  that  appellee  absorbed  the 
switching  charges  on  two  other  gravel  pits 
wltbln  tbe  switching  limits  of  tbe  city  of 
Waco,  but  the  amotmt  of  such  changes 'is 
not  alleged.  It  appears  that  appellee  did 
absorb  (2JS0  switching  charges  per  car  for 
appelUmt.  This  Is  the  maximum  switching 
<diarge«  fixed  by  general  order  of  the  Rail- 
road Uommisslon;  and  it  will  not  be  pre- 
sumed, In  the  absence  of  an  allegation  to  the 
contrary,  that  appellee  absorbed  a  greater 
amount  of  charges  for  the  competing  gravel 
pits.  Tbe  location  of  the  other  gravel  pits 
Is  not  made  to  appear,  other  than  that  they 


are  within  tbe  switching  limits  of  Waco. 
It  appears  from  the  petition  herein  that  ap- 
pellant's gravel  pit  Is  more  than  a  mile  from 
the  three-mile  post  on  tbe  Texas  Central 
Road,  which  would  seem  to  account  for  tbe 
fact  tbat  Edwards,  tbe  predecessor  of  appel- 
lant, agreed  to  pay  as  high  as  $5.S0  for 
switching  charges,  when  tbe  maximum 
charges,  under  the  general  order  of  tbe  Rail- 
road Commission,  are  only  $2.50. 

The  court  sustained  appellee's  general  de- 
murrer to  plaintiff's  petition.  For  the  rea- 
sons stated,  we  do  not  think  tbe  court  erred 
In  so  doing,  and  therefore  the  Judgment  of 
the  trial  court  herein  Is  affirmed. 

Aftlrmed. 


GLASSCOCK  et  sL  v.   LIVERPOOL,  LON- 
DON &  GLOBBl  INS.  CO.    (No.  6694.) 
(Court  of  Civil  Appeals  of  Texas.    Austin.    May 
17,  1916.    Rehearing  Denied  June  28,  1916.) 

1.  Insurance  <S=»668(1)— Ganobixation— Au- 
thowtt  of  aoert— qxnsbtion  pob  jubt. 

In  an  action  on  a  fire  policy,  where  defend-, 
ant  claimed  that  tbe  original  poUcy  had  been 
canceled  and  a  smaller  policy  substitnted,  held, 
on  the  evidence,  tliat  the  authority  of  the  in- 
sured's attorney  to  accept  a  notice  of  cancella- 
tion and  sabstitution.  was  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  IS  1751,  1757;  Dec.  Dig.  <8=»668(1).] 

2.  Insubahoi  4=3229(1)  —  Fibe  Insubance  — 
Cancellation  of  Policy — Necessity  ov  No- 
tice TO  Mobtoaoee. 

Under  a  policy  of  fire  insurance  on  a  ware- 
house, making  kjes  payable  to  a  mortgagee  as 
her  interest  might  appear  subject  to  the  terms 
of  the  policy,  and  providing  tbat  it  might  be  can- 
celed by  the  insurer  by  givmg  five  days'  notice  of 
such  cancellation,  a  cancellation  by  the  insurer 
was  not  binding  upon  tbe  mortgagee,  to  whom  no 
notice  of  cancellation  was  given. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  601;   Dec.  Dig.  «3»£2e(l).] 

Appeal  from  District  Court,  Hays  County; 
Frank   S.  Roberts,  Judge. 

Action  by  W.  D.  Glasscock  againut  the  Liv- 
erpool, London  &  Globe  Insurance  Company, 
with  petition  of  Intervention  by  Fannie  Man- 
love,  sensing  Judgment  against  defendant. 
Judgment  for  plaintiff,  motions  by  plaintiff 
and  intervener  for  new  trial  overruled,  and 
they  except  and  appeal.  Reversed,  and  cause 
remanded  for  another  trial. 

R.  E.  McKle  and  £3.  M.  Oape,  both  of  San 
Marcos,  for  appellant  Glasscock.  Barber  & 
Johnson,  of  San  Marcos,  for  appellant  Man- 
love.  Thompson,  Knight  &  Harris  and  Geo. 
S.  Wright,  all  of  Dallas,  for  appellee. 

KET,  C.  J.  Appellee  concedes  the  correct- 
ness of  appellant's  statement  of  tbe  nature 
and  result  of  this  suit,  which  is  as  follows: 

"This  is  an  action  by  plaintiS  W.  D.  Glasscock 
against  the  Liverpool,  London  &  Globe  Insur- 
ance Compauy  of  London,  England,  in  which 
suit  Miss  Fannie  Manlove  intervened.  On  Feb- 
ruary 10,  1916,  plaintiff  filed  his  original  peti- 
tion, same  being  a  suit  upon  an  insurance  policy 
for  the  sura  of  $1,750,  aUeging  that  on  the  26th 
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day  of  September,  1914,  plaintiif  was  the  owner 
of  a  certain  warehouse  bnfldinK  In  the  town  of 
San  Marcos,  and  that  plaintiff  also  held  a  policy 
of  insurance  against  loss  by  fire  upon  said  build- 
ing in  the  sum  of  $1,750,  written  by  defendant; 
that  on  said  date  said  building  was  totally  de- 
stroyed by  fire.  Plaintiff  further  .  alleged  that 
said  policy^  was  stiU  in  full  force  and  effect,  and 
that  premium  had  been  paid  on  same,  but  that 
shortly  prior  to  the  date  of  said  fire  defendant 
had  attempted,  without  notice  to  plaintiff  or 
without  his  knowledge  or  consent,  to  reduce  the 
insurance  on  said  building,  and  to  accomplish 
that  purpose  wrote  another  policy  thereon,  which 
had  been  mailed  to  plaintiff,  but  never  received 
by  him,  said  second  policy  being  for  the  sum 
of  $1,250.  Plaintiff  prayed  judgment  for  the 
full  amount  of  his  first  policy  for  $1,750,  with 
interest  thereon  from  date  of  fire,  and  all  costs, 
and,  in  the  alternative,  for  judgment  upon  the 
second  policy  for  $1,260.  The  two  policies  were 
attached  to  and  made  part  of  said  petition. 

"On  March  11th,  Miss  Fannie  Manlove  filed 
her  petition  of  Intervention,  alleging  that  she 
had  a  valid  subsisting  lien  against  the  warehouse 
property  of  plaintiff  for  the  sum  of  $3,000,  and 
that  such  insurance  was  payable  to  her  as  her 
interest  might  appear,  and  she  in  turn  prayed 
judgment  against  the  defendant  insurance  com- 
pauv  for  the  amount  of  said  $1,750  policy,  and 
in  the  alternative  for  the  amount  of  said  $1,250 

?>olicy  and  for  costs.  Defendant,  on  March  16, 
915,  filed  its  first  amended  answer,  consisting 
of  a  general  demurrer,  specific  denials  of  liabil- 
ity upon  said  $1,750  policy,  and  alleged  that 
same  had  been  duly  and  legally  canceled,  and 
that  defendant  was  only  liable  for  $1,260  or  tiie 
amount  of  the  last  policy  written.  On  the  same 
day  defendant  also  filed  its  answer  to  the  plea 
of  intervener,  Miss  Fannie  Manlove,  consisting 
of  a  general  demurrer  and  specific  denials,  the 
same  as  contained  in  its  answer  to  plaintitTs  pe- 
tition, and  asked  to  be  subrogated  to  the  rij^ts 
of  intervener.  Plaintiff  on  March  15, 1916,  SUA 
his  first  supplemental  petition,  consisting  of  gen- 
eral demurrer,  special  exceptions,  specific  de- 
nials, including  a  denial  under  oath  that  E.  M. 
Gape  was  agent  for  plaintiff,  or  had  authority  to 
cancel  any  Insurance  for  him.  On  same  day 
intervener  filed  a  sapplemental  petition,  consist- 
ing of  general  demurrer,  the  adoption  of  the  alle- 
gations  of  plaintiff's  supplemental  petition. 
Thereafter,  on  same  date,  defendant  filed  its  sup- 
plemental answer,  joining  issue  upon  the  aUega- 
tions  of  plaintiff's  original  and  supplemental 
petitions,  and  on  same  day  filed  supplemental 
answer  to  plea  of  intervention,  consisting  of  gen- 
eral demurrer  and  general  denial.  Thereafter, 
on  same  day,  plaintiff  filed  a  second  supplemen- 
tal petition,  and  on  the  same  day  intervener  filed 
her  supplemental  petition. 

"Upon  the  pleading  above  mentioned  a  trial 
was  had  in  the  district  court  before  the  judge 
and  a  jury.  The  said  cause  was  submitted  up- 
on special  issue,  and  the  only  issue  submitted 
was  found  in  favor  of  plaintiff,  llie  defendant 
thereupon  filed  its  motion  to  render  judgment  in 
favor  of  the  defendant  upon  the  $1,750  policy, 
and  in  favor  of  the  plaintiff  upon  the  $1,260 
policy ;  and  the  plaintiff  also  filed  his  motion  on 
same  date,  praying  the  court  to  enter  judgment 
in  favor  of  plaintiff  upon  said  $1,760  policy, 
with  interest  as  prayed,  and  costs;  and  tiie 
court,  having  heard  the  said  motions^  entered 
judgment  in  favor  of  defendant  upon  said  $1,750 
policy  and  in  favor  of  plaintiff  upon  said  $1,250 
policy.  The  plaintiff  W.  D.  Glasscock  filed  his 
motion  for  new  trial,  and  the  Intervener,  Miss 
Fannie  Manlove,  on  same  date  filed  her  motion 
for  new  trial,  and,  the  court  having  heard  said 
motion  of  both  plaintiff  and  intervener,  same 
were  in  all  things  overruled,  to  which  action  of 
the  court  plaintiff  and  intervener  each  then  and 
there  excepted,  and  gave  notice  of  appeal  to  the 
Court  of  Civil  Appeals  for  the  Third  Supreme 
Judicial  District  at  Austin.  Thereafter,  plain- 
tiff W.  D.  Glaaacock  filed  hia  appeal  bond.  auJ 


intervener  also  filed  her  appeal  bond.  After- 
wards plaintiff  filed  his  statement  of  facts  and 
bills  of  exception,  and  now  brings  this  case  to 
this  honorable  court  for  review." 

The  trial  conrt  sabmitted  bat  one  issue  to 
the  Jury,  and  that  was  to  find  wbether  or  not 
O'Dell  Douglas,  as  agent  of  the  defendant  In- 
surance company,  collected  and  received  the 
premlumB  on  the  $1,760  policy,  to  which  spe- 
cial issue  the  Jury  answered,  "Yes."  Upon 
the  verdict  of  the  Jury  the  plaintiff  Glasscock 
and  the  intervener,  Miss  Manlove,  were  en- 
titled to  a  Judgment  npon  the  $1,750  policy, 
unless  the  undisputed  testimony  clearly 
showed  that  the  policy  referred  to  had  been 
canceled  by  appellant  In  the  manner  pre- 
scribed In  the  policy,  or  that,  by  agreement 
between  the  parties,  the  other  policy  for  $1,- 
250  had  been  substituted  for  the  one  for  $1,- 
750.  The  wording  of  the  loss  payable  dauae 
in  the  policy  is  as  follows: 

"It  is  agreed  that  any  loss  or  damage  ascer- 
tained and  proven  to  be  due  to  the  assured  under 
this  policy  shall  be  held  payable  to  Miss  Fannie 
Manlove  as  interest  may  appear,  subject,  how- 
ever, to  all  the  terms  and  conditions  of  thia  pol- 
icy.*' 

Among  other  provisions  of  the  policy,  the 
following  are  quoted: 

"TUi»  policy  shall  be  canceled  at  any  time  at 
the  reauest  <a  the  insured ;  or  by  the  company 
by  giving  five  days'  notice  of  sUcn  cancellation. 
If  this  policy  shall  be  canceled  as  hereinbefore 

Provided,  or  become  void  or  cease,  the  premium 
Bving  been  actually  paid,  the  unearned  portion 
shall  be  returned  on  surrender  of  this  policy  or 
last  renewal,  this  company  retaining  the  cus- 
tomary short  rate;  except  that  when  this  policy 
is  canceled  by  this  company  by  giving  notice  it 
shall  retain  only  the  pro  rata  premium. 

"If  with  the  consent  of  this  company  an  in- 
terest under  this  policy  shall  exist  in  favor  of  a 
mortgagee  or  of  any  person  or  corporation  hav- 
ing an  mterest  in  the  subject  of  insurance  other 
than  the  interest  of  the  insured  as  described 
herein,  the  conditions  hereinbefore  contained 
shall  apply  in  the  manner  expressed  in  such  pro- 
visions and  conditions  of  inaoiaace  relating  to 
such  interest  as  shall  be  written  upon,  attached, 
or  appended  hereto." 

[1]  The  transactions  which  It  Is  claimed 
by  the  insurance  company  constituted  notice 
authorizing  a  cancellation  of  the  $1,750  pol- 
icy, and  also  those  claimed  to  show  an  agree- 
ment by  which  the  $1,250  poUcy  was  sub- 
stituted for  the  other  policy,  took  place  be- 
tween agents  of  the  insurance  company  and 
R  M.  Cape,  an  attorney  practicing  law  in 
the  town  of  San  Marcos,  where  the  insured 
property  was  located.  Appellant  Glasscock 
contends:  First,  that  the  testimony  falls  to 
show  that  Cape  was  his  agent  upon  whom 
notice  could  be  served  aa  to  cancellation,  or 
who  had  authority  to  make  an  agreement 
substituting  the  smaller  for  the  larger  pol- 
icy; and,  second,  that  if  there  was  any  tes- 
timony tending  to  show  such  agency,  there 
was  also  testimony  tending  to  show  that  no 
such  agency  existed,  and  therefore  the  ques- 
tion of  Cape's  agency  should  have  been  sub- 
mitted to  the  Jury,  as  requested  by  him, 
Glasscock.  We  sustain  the  latter  contention, 
and    reverse   the   case   upon   that    ground. 
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Wblle  there  was  testimony  tending  to  show. 
the  existence  of  such  agency,  there  was  al- 
so testimony  to  the  contrary;  and  therefore 
the  court  erred  In  refusing  to  enbmlt  that 
issue  to  the  Jury,  as  requested  by  Qlaas- 
cock. 

[2]  As  to  appellant  Miss  Manlore,  there 
was  no  proof  whatever  tending  to  show  that 
Cape  was  her  agent,  that  slie  was  a  party  to 
any  agreement  to  substltate  one  policy  for 
anotlier,  or  tlmt  she  bad  any  notice  of  the 
company's  intention  to  cancel  the  $1,760  pol- 
icy. She  was  the  holder  of  a  note  whidi 
was  secured  by  a  deed  of  trust  on  the  Insur- 
ed pn^erty,  which  note  appellant  Glasscock 
had  agreed  t»  pay,  and  which  deed  of  trust 
required  the  maker  of  the  note,  from  whom 
Olasscock  bought  the  property  to  carry  in- 
surance,  amounting  to  at  least  $2,S0O, 
against  loss  by  fire,  with  loss  payable  to  the 
holder  of  the  note,  as  her  Interest  might  ap- 
pear, and  with  a  further  prbrislon  that  U 
the  maker  of  the  note  faUed  to  comply,  the 
bolder  thereof  could  declare  the  note  doe 
and  enforce  payment  or  procure  insurance 
at  the  expense  of  the  owner  of  the  property. 
In  Tlew  of  those  facts,  and  of  the  provlsionB 
of  the  policy  hereinbefore  set  ont,  it  is  con- 
tended on  behalf  of  Miss  Manlove  that,  what- 
ever may  be  the  rights  of  Olasscock,  she  has 
the  right  to  enforce  payment  of  the  $1,750 
poli<7,  her  debt  being  in  excess  of  that  sum. 

It  will  be  observed  that  the  policy  stipu- 
lates that  it  may  be  canceled  by  the  com- 
pany by  giving  five  days'  notice  of  such  can- 
cellation, but  does  not  stlpiilate  to  whom 
such  notice  shall  be  given;  and  this  gives 
rise  to  the  question  as  to  whether  or  not  a 
cancellation  by  the  company  which  wiU  bind 
the  owner  of  the  property  is  also  binding  up- 
on a  mortgagee,  to  whom  no  notice  of  can- 
cellation was  given.  That  question  does  not 
appear  to  have  been  decided  in  this  state, 
though  there  are  some  expressions  by  our 
Supreme  Court  in  Dumphy  v.  Ins.  Co.,  174 
S.  W.  814,  tending  to  support  the  contention 
urged  in  behalf  of  Miss  Manlove.  However, 
that  question  has  been  dealt  with  in  some 
other  jurisdictions,  and  the  contention  of 
counsel  for  Miss  Manlove  seems  to  be  sus- 
tained by  the  following  authorities:  Rawl 
V.  Ins.  O).,  94  S.  C.  299,  77  S.  B.  1013,  46 
U  R.  A.  (N.  8.)  463,  Ann.  Cas.  1916A.  1231; 
Lattan  v.  Royal  Ins.  Co.,  46  N.  J.  Law,  453 ; 
Lee  T.  Ins.  Ca.  164  N.  G.  446,  70  S.  E.  819, 
1004.  See,  also,  19  Cyc.  647,  where  the  text 
reads  as  follows: 

"The  notice  should  be  (dven  to  the  party  to 
the  contract  that  is,  to  the  one  liable  for  the 
payment  of  the  premium.  But  if  the  policy  is 
payable  to  the  mortsagee,  notice  to  him  la  neces- 
sary to  cnt  off  ills  nghts." 

The  Bawl  Case,  supra,  was  quite  similar 
to  the  instant  case,  and  provided  tliat  the 
loss,  if  any,  should  be  payable  to  Rawl,  as 
his  interest  might  appear,  but  subject,  never- 
theless, to  all  the  conditions  of  the  policy. 


One  of  those  conditions  gave  the  company 
the  right  to  cancel  by  giving  five  days'  no- 
tice, without  stipulating  to  whom  the  notice 
shoifld  be  given.  Another  provision  made 
all  the  conditions  embraced  in  the  policy  ap- 
ply, even  if  there  was  an  interest  therein  in 
favor  of  the  mortgagee.  In  discussing  the 
question  at  issue  the  Supreme  Court  of 
South  Carolina  used  the  following  language: 

"But  the  question  here  is  not  a*  to  the  result 
to  the  mortgagee  of  an  act  or  omission  of  the 
Bssnred  produdnK  a  forfeltore  of  the  policy,  bat 
what,  under  a  reasonable  construction  of  the 
terms  of  the  policy,  did  the  insurer  undertake  to 
do  as  a  condition  of  its  rixht  to  cancel?  Wbiie 
the  insurance  company  does  not  undertake  to 
Insure  the  mortgagee's  interest,  it  places  his 
name  in  the  contract  as  one  of  Qte  parties  in  in- 
tereet ;  and  it  usually  does  so  with  full  knowl- 
edge that  it  is  of  the  utmost  importance  to  the 
mortgagee  tliat  he  should  have  notice  of  the  cau- 
cellation  of  the  policy,  so  that  he  may  either  ob- 
tain other  insurance  or  Insist  on  payment  of  his 
debt  In  the  face  of  these  conditions,  it  stipu- 
lates in  ceneral  terms  that  it  may  cancel  the  pol- 
icy 'by  ^ving  five  days'  notice  of  such  cancella- 
tion.' Elsewhere  in  the  policy,  in  almost  all  in- 
staneesj  the  duties  imposed  are  mentioned  as 
duties  imposed  on  the  insured;  but  the  burden 
placed  on  itself  to  give  notice  of  cancellation  is 
not  expressly  limited  to  the  insared.  Is  it  not 
reasonable  to  construe  the  stipulation  aa  mean- 
ing that  notice  shall  be  given  to  all  persons  who 
are,  by  the  terms  of  the  policy,  interested  in 
maintaining  it  in  force?  Such  a  construction 
seems  all  toe  more  fair  and  jnst  when  it  is  con- 
sidered that  the  policy  is  written  by  the  com- 
pany, and  for  that  reason  the  language  is  to  be 
construed  most  strongly  against  it.  If  the  mean- 
ing is  doubtful,  or  the  language  ig  calculated  to 
mislead,  the  courts  will  adopt  the  meaning  most 
favorable  to  the  maintaining  of  the  liability." 

We  are  satisfied  with  the  reasons  given  by 
the  court  In  that  case  in  support  of  the  rule 
there  announced  and  applied,  and  we  hold 
that  the  same  rule  should  apply  In  this  case. 

For  the  reasons  above  stated,  the  judg- 
ment of  the  trial  court  la  reversed,  and  the 
case  remanded  for  another  trial  consistent 
with  this  opinion. 

Reversed  and  remanded. 


WEST  TEXAS  LUMBER  CO.  et  al.  T.  TOM 
GREEN  COUNTY  et  al.    (No.  6637.)* 

(Court  of  Civil  Appeals  of  Twas.    Austin. 

June  12,  1916.    Rehearing  Denied 

June  28,  1016.) 

1.  ASSIGNIOCNTS  ®=»86— Pbiobttt— TnoB. 

As  l>etween  creditors  holding  assignments  of 
amounts  due  the  debtor,  the  first  in  point  of  time 
prevails. 

[Eld.  Mote.— For  other  cases,  see  Assi^ments, 
Cent.  Dig.  H  149-161;  Dec;  Dig.  <S»85.] 

2.  Assignments    *»86— Constbuction— Pae- 
Tix»— PuoBirx. 

lastrument  assigning  to  lender  bank  all  mon- 
ey due  the  borrower,  except  that  necessary  to 
pay  labor  or  material  bills,  cannot  be  construed 
as  an  assignment  also  to  holders  of  claims  for 
labor  and  materials,  and  such  claimants  cannot 
establish  priority  through  such  instrument  over 
other  assignments  postdating  it,  but  antedating 
their  own. 

[EA.  Note; — For  other  cases,  see  Aaslgnmenti, 
Cent  Dig.  H  149-161 ;  Dec.  Dig.  «S985.1 
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8.  Afpiui.  and  ERbob  ®a»1175(2)  —  Scopb  — 

Qhabaotbb  or  Jcdombnt. 
Where  the  facta  are  fully  developed,  it  is  the 
duty  of  the  appellate  court  to  render  such  judg- 
ment as  the  court  below  should  have  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  4574 ;  Dec.  Dig.  «=»1175(2).] 

Appeal  from  District  Cioart,  Tom  Green 
County;   J.  W.  Tlmmlns,  Judge. 

Suit  by  Tom  Green  County  against  the 
Midland  Engineering  &  Construction  Com- 
pany and  others.  Defendant  San  Angelo  Na- 
tional Bank  disclaimed,  and  from  the  Judg- 
ment rendered,  defendants  West  Texas  Lum- 
ber Company  and  Copeland  &  Co.  appeal. 
Reversed  and  rendered. 

Wright  &  Harris  and  J.  T.  Thomson,  all  of 
San  Angelo,  for  appellants-  Thompson, 
Knight,  Baker  &  Harris,  of  Dallas,  and 
Blanks,  Collins  &  Jackson,  of  San  Angelo,  for 
appellees. 

RICE,  J.  On  the  15th  day  of  April,  1018, 
Tom  Green  county  contracted  with  the  Mid- 
land Engineering  &  Construction  Company 
for  the  erection  of  a  reinforced  concrete 
viaduct  across  the  North  Concho  river  In 
the  dty  of  San  Angelo,  for,  the  sum  of  fl0,888. 
Upon  the  completion  of  said  viaduct  It  was 
agreed  between  the  county  and  said  company 
that  the  county  was  due  said  Construction 
Company  a  balance  on  said  contract  amount- 
ing to  $2,729.21.  During  the  progress  of  such 
work  the  Engineering  &  Construction  Com- 
pany became  Indebted  to  the  San  Angelo  Na- 
tional Bank  for  borrowed  money  In  the  sum 
of  $5,000,  as  well  as  to  the  following  named 
parties  for  labor  and  materlAl  done  and  fur- 
nished during  such  work,  to  wit:  West 
Texas  Lumber  Company,  for  the  sum  of 
$330.71;  J.  R.  Copeland  &  Co.,  $b8.65 :  Colo- 
rado River  Sand  &  Gravel  Company,  $492.65; 
F.  W.  Heltman  Company,  $39.41;  Alamo  Iron 
Works,  $85;  Texas  RoUIng  Mill  Company, 
$212.09;  Southwestern  States  Portland  Ce- 
ment Company,  $2,844.75;  San  Angelo  Foun- 
dry &  Machine  Company,  $40.  In  order  to  se- 
cure the  payment  of  the  above-named  defend- 
ants, except  the  San  Angelo  Foundry  &  Ma- 
chine Company  and  the  Southwestern  States 
Portland  Cement  Company,  the  Midland 
Engineering  ft  Construction  Company,  at  dif- 
ferent dates,  made  assignments  and  trans- 
fers of  so  much  of  the  indebtedness  or  funds 
due  from  Tom  Green  county  to  It  as  was 
necessary  to  pay  the  amounts  due  them;  and 
the  county,  desiring  to  be  protected  by  Judg- 
ment of  the  court  with  reference  to  the  pay- 
ment of  said  claims,  brought  this  suit  against 
the  Engineering  &  Construction  Company  and 
said  several  claimants,  alleging  all  the  facts 
above  outlined,  admitting  its  Indebtedness 
to  the  Engineering  &  Construction  Company 
In  the  sum  of  $2,729.21,  paying  said  amount 
Into  the  registry  of  the  court,  and  praying  the 
court  to  determine  the  rights  of  the  respec- 
tive parties  thereto. 


.  A  Jury  having  been  waived,  and  the  San 
Angelo  National  Bank  disclaiming  any  right 
to  participate  In  the  distribution  of  said  fund, 
a  Judgment  was  rendered  directing  that,  aft- 
er the  payment  of  costs  and  $100  to  the  conn- 
ty  for  the  services  of  Its  attorneys  In  bring- 
ing this  suit,  the  balance  of  said  fund  be 
prorated  between  the  respective  claimants, 
and  Judgment  was  entered  In  accordance 
therewith,  from  which  Judgmoit  the  West 
Texas  Lumber  Company  and  Copeland  &  Co. 
prosecute  this  appeal,  insisting  that,  as  their 
transfers  and  assignments  were  prior  In  point 
of  time  to  all  others,  they  were  entitled  to 
full  payment  of  their  respective  claims,  so 
that  the  only  question  Involved  In  this  ap- 
peal Is  as  to  the  correctness  of  such  Judg- 
ment. 

[1,  2]  The  court  seems  to  have  predicated 
Its  Judgment  upon  the  construction  given  by 
it  to  certain  letters  addressed  by  the  Eingl- 
neerlng  &  Construction  Company  to  the 
Southwestern  States  Portland  Cement  Com- 
pany, as  well  as  to  the  transfer  and  assign- 
ment made  by  the  Engineering  &  Construc- 
tion Company  to  the  San  Angelo  National 
Bank,  which  transfer  Is  as  follows: 

"For  valne  received,  we  hereby  assiicn.  trans- 
fer, and  set  over  to  the  San  Angelo  National 
Bank,  of  San  Angelo,  Texas,  all  sums  of  money 
due  or  to  become  due  to  us  from  Tom  Green 
county,  Texas,  on  account  of  construction  of 
Cbadbonrne  street  viaduct,  excepting  such  of 
said  funds  as  are  necessary  to  pa;  labor  and  ma- 
terial bills  in  connection  with  the  construction 
of  said  viaduct." 

Which  last  assignment  antedated  those  of 
appellants.  The  above  could  only  be  held 
to  be  an  assignment  to  the  bank  of  any  bal- 
ance left  over  after  payment  of  the  labor  and 
materialmen,  and  could  In  no  sense  be  held 
an  assignment  to  said  other  creditors;  and 
the  letters  referred  to  cannot.  In  any  sense, 
be  regarded  as  an  assignment  to  the  South- 
western States  Portland  Cement  Company 
of  any  Indebtedness  due  from-  the  county  to 
the  Engineering  &  Construction  Company,  but 
at  most  are  mere  acknowledgments  of  the 
Indebtedness  due  by  the  Construction  Com- 
pany to  the  Cement  Company,  and  expressing 
a  willingness  to  pay  the  same;  and  since  ap- 
pellants' assignments  are  prior  In  point  of 
time  to  those  of  any  other  creditors,  the  court 
erred  In  Ignoring  such  priority  and  proratins 
the  amount  between  all  of  said  creditors,  tte- 
canse  those  first  in  point  of  time  were  enti- 
tled to  priority  of  payment.  See  Harris 
County  y.  Campbell,  68  Tex.  28,  3  S.  W.  243, 
2  Am.  St.  Rep.  467;  Foley  v.  Houston  Mfg. 
Co.,  106  S.  W.  160 ;  Henke  &  PUlot  v.  Keller, 
50  Tex  Civ.  App.  533,  110  S.  W.  7B3:  Har- 
ris  County  v.  Donaldson,  20  Tex.  Oiv.  App.  9^ 
48  S.  W.  791 ;  First  National  Bank  v.  O  Neal. 
176  S.  W.  74 ;  Davis  T.  State  Nat.  Bank,  156 
S.  W.  821 ;  Johnson  ▼.  Amarillo  Imp.  Co.,  88 
Tex.  611,  31  S.  W.  603;  Beaumont  Lumber 
Oo.  r.  Moore,  41  S.  W.  180.  See  also  Khig 
y.  Cassldy,  36  Tex.  S87. 

[3]  The  facts  being  fully  developed.  It  Is 
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onr  dntjr  to  render  mch  judgment  as  the 
court  below  sbonld  have  rendered,  wbicli  Is 
tbat,  after  the  payment  of  the  costs  and  $100 
attorney's  fees  to  Tom  Oreen  county  for  the 
use  and  benefit  of  Its  attorneys  who  brought 
this  suit,  then  the  balance  of  said  fund  on 
hand  should  be  applied  to  the  payment  In 
full  of  the  respecttre  dalms  of  amiellants, 
after  which  the  balance  remaining  shall  be 
prorated  among  the  other  claimants,  not 
Indnding  the  San  Angelo  National  Bank, 
wblidi  has  disclaimed  any  Interest  In  said 
fund;  and' it  Is  so  ordered. 
Beversed  and  rendered. 


SIMPSON  et  al.  v.  ALBXAKDEB. 
(No.  5702.) 

(Court    of   Civil    Appeals   of   Texas.     Austin. 
June  7,  19ia) 

1.  RECEITEBS  «=»40— APFOINTUBNlV-HEABINa 

—Petition. 
The  alleeationfl  of  a  petition  to  which  no  an- 
swer was  filed  mnst  be  taken  as  true  on  hear- 
ing a  motion  of  plaintiff  to  appoint  a  receiver. 

[E!d.  Note.— For  other  cases,'  see  Receivers, 
Cent  Dig.  {§  64.^7,  71;    Dec.  Dig.  <S=»40.] 

2.  Receivebs    «=>33(1)    —    Appointment    — 
GnouNDS— Notice. 

It  is  not  enough  to  autliorize  the  appoint- 
ment of  a  receiver  without  notice  to  allege  that 
the  party  applying  therefor  is  entitled  to  the 
possession  of  the  real  or  personal  property  in- 
Tolred,  and  that  it  is  being  wasted,  but  the 
petition  mnst  further  show  that  the  applicant 
wiU  probably  snffer  irreparable  loss  if  the  re- 
ceiTer  is  not  appointed  withont  the  delay  nec- 
essary in  giving  notice  to  the  opposite  party. 

[Ed.  Note. — For  other  cases,  see  Receiyers, 
Cent.  Dig.  {{  64r-57,  59,  60;  Dec.  Dig.  «=> 
35(1).] 

Appeal  from  District  Conrt,  Burnet  Coun- 
ty;   N.  T.  Stubbs,  Judge. 

Suit  by  C.  H.  Alexander  against  John  N. 
Simpson  and  others.  From  an  order  ap- 
pointing a  receiver  on  motion  of  plaintiff,  de- 
fendants appeal.     Reversed  and  rendered. 

See,  also,  183  S.  W.  852. 

H.  W.  Allen,  of  St  Louis,  Mo.,  tHilte,  Cart- 
ledge  A  Graves,  of  Austin,  and  Adams  & 
Stennls,  of  Dallas,  for  appellants.  Wm.  H. 
Clarh,  John  O.  Bird,  and  D.  D.  Bird,  all  of 
Dallas,  for  appellee. 

JENKINS.  J.  Appellee  filed  suit  In  the 
district  court  of  Burnet  county  September 
18,  1914,  alleging,  in  substance,  that  he  was 
the  owner  of  certain  real  estate,  water 
rights,  and  machinery;  that  the  same  had 
been  transferred  by  him  to  John  N.  Simpson 
and  hb  associates,  appellants  herein.  In  trust, 
to  finance  tne  same  and  pay  off  an  indebted- 
ness thereon  owing  by  appellee;  that  appel- 
lants had  repudiated  their  trust  and  were 
claiming  that  appellee  bad  no  Interest  In  said 
property,  but  that  they  were  holding  the 
same  for  other  parties;  that  they  were  ];>er- 
mitting  the  machinery  to  waste,  and   were 


not  keeping  a  dam  sitoated  on  said  property 
in  repair. 

Appellants  filed  their  answer  to  the  next 
term  of  the  court,  January  6,  1915.  At  said 
January  term  the  case  was  continued  at  re- 
quest of  appellee,  and  at  the  May  term  there- 
after it  was  continued  by  agreement.  On 
August  10,  1915,  appellee  presented  his  ap- 
plication to  the  Judge  in  chambers  for  the  ap- 
pointment of  a  receiver.  Said .  application 
was  granted  without  notice  to  appellants,  and 
the  receiver  was  appointed,  who  qualified  by 
executing  a  bond  for  $50,000,  as  required  by 
said  order.  There  was  a  modification  of 
said  order  made  by  the  judge  on  the  17th  of 
August,  which  need  not  be  here  discussed. 
The  appellants  have  perfected  their  ftppeal 
from  said  order  appointing  the  receiver. 

This  appeal  Is  prosecuted  npon  two  propo- 
sitions. The  first  is  that  the  allegations  in 
plalntUTs  second  amended  original  petition, 
upon  which  the  receivership  was  granted, 
are  insutliclent  to  authorize  the  appointment 
or  a  receiver  to  take  possession  of  and  hold 
the  property  described  in  the  order.  The 
second  proposition  is  that  these  allegations 
are  insufficient  to  authorize  the  appointment 
of  the  receiver  without  notice  to  appellants, 
which  was  done  In  this  case. 

As  to  the  first  proposition,  perhaps,  it  is 
doubtful  if  the  allegations  show  any  necessity 
for  the  appointment  of  the  receiver.  How- 
ever, we  think  that  they  are  sufficient  to  sus- 
tain the  action  of  the  court  in  making  such 
appointment;  that  is  to  say,  we  do  not  feel 
authorized  to  hold  that  the  district  judge 
would  have  abused  his  discretion  In  making 
such  appointment  if  appellants  had  been  no- 
tified and  given  an  opportunity  to  contest  the 
same. 

[1]  We  do  not,  however,  believe  that  the 
allegations  of  the  amended  petition,  which 
mii?t  be  taken  as  true,  no  answer  having 
been  filed  thereto,  are  sufficient  to  have  au- 
thorized the  district  judge  to  appoint  such 
receiver  without  notice  to  the  appellants. 
AS  to  the  power  of  the  court  to  appoint  a  re- 
ceiver under  the  general  practice  in  equity, 
which  was  done  in  this  case,  we  quote  from 
84  Cyc.  as  follows: 

"Generally  the  application  for  a  receiver  is 
addressed  to  the  sound  legal  discretion  of  the 
oonrt,  to  be  exercised  as  an  aiixiliary  to  the 
ends  of  justice.  But  the  power  is  not  an  ar- 
bitrary one,  and  before  judicial  action  can  be 
justified  on  the  ground  of  discretion  there  must 
be  a  case  calling  for  the  exercise  of  such  dis- 
cretion."    Page  19. 

"The  power  to  appoint  a  receiver  is  a  deli- 
cate one,  especially  when  invoked  upon  inter- 
locutory ex  parte  applications,  and  should  be 
exercised  with  extreme  caution,  and  only  under 
circumstances  requiring  summary  relief,  or 
where  the  court  is  satisfied  that  there  is  immi- 
nent danger  of  loss,  lest  the  injury  caused  be 
far  greater  than  the  injury  sought  to  be  avert- 
ed. It  should  never  be  exercised  in  a  doubtful 
case,  and  when  no  advantage  is  to  be  gained 
from  sudi  appointment,  or  no  injury  will  re- 
sult from  its  refusal.  In  other  words,  when  it 
does  not  appear  to  be  necessary."     Page  21. 
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See,  also,  Hallway  Co.  ▼.  Gay,  86  Tex.  671, 
26  S.  W.  599,  25  L.  R.  A.  62;  Webb  ▼.  AUen, 
16  Tex.  av.  App.  605,  40  S.  W.  342;  Harris 
V.  Hicks,  IS  Tex.  Civ.  App.  134,  34  S.  W.  983. 

In  Cotton  T.  Rand,  92  S.  W.  267,  the  court 
said: 

"There  ii  no  provialon  in  oar  itatutes  regnir- 
iag  notice  of  tne  application  for  the  appoint- 
ment of  a  receiver,  but  under  the  rules  of  equit7 
in  matters  relating  to  the  appointment  of  re- 
ceivers, which  govern,  when  not  Inconsistent 
with  the  statutes  on  the  subject.  It  la  firmly 
established  that  such  notice  should  be  given. 
There  are,  however,  exceptional  circumstances 
under  which  notice  of  the  application  will  not 
be  required  and  an  ex  parte  proceeding  allowed. 
Emergencies  arise  requiring  immediate  acticni," 
etc. 

In  Weems  v.  IMiaop,  42  Tex.  211,  the 
court  said: 

"If,  in  fact,  there  was  no  notice  or  consent,  it 
was  irregular  to  make  the  appohitment,  unless 
the  case  was  one  of  urgency,  where  irreparable 
Injury  might  resnlt  from  delay." 

[2]  We  have  read  the  volnmlQpus  second 
amended  original  petition  npon  which  the  re- 
ceiTership  appointment  was  made,  consisting 
of  156  typewritten  pages,  and  we  failed  to 
And  therein  any  allegation  which  shows  such 
an  emergency  as  would  Justify  the  appoint- 
ment of  a  receiver  without  notice  to  appel- 
lants. It  Is  not  enongh  to  authorize  the  ap- 
pointment of  a  receiver  without  notice,  to  al- 
lege that  the  party  applying  therefor  is  en- 
titled to  the  possession  of  the  real  estate  or 
personal  property  Involyed,  and  that  the  same 
is  being  wasted,  but  it  must  further  show 
th^t  the  applicant  will  probably  suffer  irrep- 
arable loss  if  the  receiver  Is  not  appointed 
immediately ;  that  is  to  say,  it  must  appear 
that  In  order  to  avoid  such  loss  it  is  neces- 
sary that  the  appointment  be  made  without 
the  delay  which  would  be  incurred  in  giving 
notice  to  the  opposite  party.  The  waste  com- 
plained of  in  the  instant  case  is  that  valua- 
ble machinery  Is  being  allowed  by  appellants 
to  lie  upon  the  banks  of  the  Colorado  river 
and  go  to  waste,  and  that  the  dam  needs  re- 
pairing and  protection  from  floods  and  drift- 
wood. But  It  appears  that  this  machinery 
has  been  lying  upon  the  banks  of  the  river 
for  the  past  three  years,  and  that  the  dam 
has  needed  such  protection  for  a  considera- 
ble length  of  time,  and  it  Is  not  shown  that 
any  additional  injury  will  probably  result 
from  the  few  days'  delay  which  would  have 
been  necessary  to  give  notice  to  appellants 
of  the  application  for  receivership.  Prac- 
tically these  same  conditions  existed,  as  ap- 
pears from  appellee's  pleadings  herein,  when 
the  case  was  continued  by  appellee  in  the 
first  instance,  and  again  continued  by  con- 
sent; and  no  reason  is  shown  why  appellee 
conld  not  have  applied  for  a  receiver  at  the 
times  of  such  continuances. 

Again,  as  to  icieparable  Injury,  if  the  al- 
legations of  the  amended  petition  are  true, 
the  appellants  herein  have  violated  their 
trust,  and  are  liable  to  appellee  in  damages. 


It  Is  not  alleged  that  they  are  insolvent,  bnt, 
on  the  contrary,  that  "J.  B.  WUaon,  John  N. 
Simpson,  Alexander  Sanger,  A.  L.  Clark,  and 
E.  L.  Flippen,  five  of  aitpellants,  were  and 
are  among  the  wealthiest  and  ablest  and 
most  saocessfnl  flnanden,  bankers,  and  busi- 
ness men  In  the  state  of  Texas." 

For  the  reason  that  the  application  for  the 
receivership  does  not  show  any  such  emer- 
gency as  justified  the  court  In  appointing  a 
receiver  In  chambers  withoat  notice  to  ap- 
pellants, the  order  of  the  conrt  appointing 
such  receiver  is  hereby  set  aside,  withoat 
prejudice,  however,  to  the  appellee  to  file 
another  application  for  the  appointment  of  a 
receiver  and  to  have  the  same  iNissed  upon 
by  the  court,  affier  dne  notice  to  appellants, 
the  alleged  trustees. 

Reversed  and  rendered. 


DOBIB  et  aL  v.  SCOTT,  District  Judge. 
CNo.6736.) 

(Court    of   Civil    Appeals    of   Texas.      Austin. 

June  10,  1916.    Rehearing  Denied 

July  1,  1916.) 

1.  MARDAiros  ®=>&7(D— Whxn  Pbopkr— Of- 

FIGIAi  D-DTT. 

The  power  of  an  appellate  court  to  compel 
a  judge  of  an  inferior  conrt  to  prepare  a  state- 
ment of  facts  should  not  be  exercised,  unless  it 
is  made  to  appear  that  it  was  the  daty  of  such 
judge  to  prepare  a  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Die.  Si  114,  116,  117-120;  Dec.  Di(. 
<S=»67(1).] 

2.  Stattttks  «=>206— Cohstbuctior. 

In  construction  of  statutory  law,  every  por- 
tion of  the  statute  and  all  of  its  language  uiall 
be  given  effect,  if  possible. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  283;    Dec.  Dig.  (S=>206.] 

3.  STATunts  *=>208— ConstbuCtion. 

Subject-matter  and  entire  context  of  stat- 
ute are  to  be  oonsideied  in  construing  it. 

[Ed,  Note. — Fbr  other  cases,  see  Statutes, 
Cent  Dig.  |  285;    Dec.  Dig.  «=920S.] 

4.  Affkai.  ano  Ebbob  «=>S57,  564(8)— Prxf- 

ABATTON    or    HKCOBD    —    DlTTIKS    OF    TbLAL 
JUDQB. 

Acts  32d  Leg.  c.  119,  i  7  (Vernon's  Sayles' 
Ann.  Civ.  St  1814,  art  2073),  as  to  perfecting 
record  on  appeal,  does  not  impose  upon  the  trial 
Judge  the  absolute  duty,  either  to  extend  the 
time  for  filing,  or  to  approve  a  statement  of 
facts,  if  found  correct,  or,  if  not,  to  prepare  one 
himself,  after  30  days  after  adjournment,  but 
vests  in  him  the  discretion  to  do  as  he  chooses, 
which  cannot  be  controlled  by  any  other  court. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  K  2480-2482,  25as,  2566; 
Dec.  Dig.  «=»557,  S54(3).] 

5.  Afpii^  ano  Ebob  ®=3o64(5) — ^Pbbfabatioh 
OF  Recobd — ^Duties  ok  Tbial  Judoe. 

Discretion  being  in  the  trial  jnd?e  as  to  al- 
lowing statement  of  facts  filed  after  30  days 
after  adjournment,  it  is  immaterial  whether 
parties  acted  with  oil  possible  diligence,  if  the 
statement  was  offered  too  late. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  ttlg.  »  3504-2506,  2568,  2569; 
Deo.  Dig.  «=>56i(6).] 
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Original  appllcatlan  for  mandamus  bj  3. 
HL  Doble  and  otbera  against  J.  O.  Scott,  Dlo- 
trict  Judge.    Application  refnsed. 

Gordon  Bnllltt,  of  San  Antonio,  for  re- 
lators. Perry  *  Woods,  of  Franklin,  for  re- 
spondent. 

KST,  O.  J.  Relators,  J.  M.  Doble  and  oth- 
ers, have  made  application  to  this  court  for 
the  Issuance  of  a  writ  of  mandamus  to  com- 
pel respondent,  Hon.  J.  C.  Scott,  judge  of 
the  Twentieth  Judicial  district,  to  approve  a 
statement  of  facts  presented  to  him  by  re- 
lators. If  found  to  be  correct,  and,  If  not  so 
found,  to  prepare  and  approve  a  correct 
statement  of  fiicts  for  use  by  relators  on 
their  appeal  In  a  certain  cause,  which  they 
have  properly  appealed  to  thia  court.  Be- 
spondent  has  filed  an  answer,  which  raises 
other  questions  besides  the  one  discussed  in 
this  opinion;  but,  as  the  latter  question  is 
decided  against  relators,  we  deem  It  unneces- 
sary to  consider  the  other  matters  which  re- 
late to  the  question  of  diligence. 

The  following  facts  are  undisputed:  An 
order  was  entered  upon  the  minutes  of  the 
district  court  allowing  60  days  after  ad- 
journment within  which  to  prepare  and  file 
a  statement  of  facts  and  bills  of  excep- 
tion. Relators  prepared  a  statement  of 
facts  and  presented  It  to  the  attorneys  on 
the  oi)po8lte  side  within  the  time  allowed  by 
the  order  mentioned,  and  they  declined  to 
approve  the  same.  Thereafter,  but  16  days 
after  the  expiration  of  the  time  fixed  by  the 
order  referred  to,  relators  presented  their 
statement  of  facts,  properly  certified  to  by 
their  attorney,  to  respondent,  who  declined 
to  consider  same,  because  it  was  presented 
to  him  too  late ;  and  on  the  same  day  relat- 
ors presented  to  respondent  a  written  ap- 
plication for  a  further  extension  of  time  for 
preparing  and  filing  a  statement  of  facts, 
which  application  respondent  refused  to 
grant. 

[1-4]  While  an  appeUate  court  has  the 
power  to  compel  a  Judge  of  an  Inferior  court 
to  prepare  a  statement  of  facts,  when  It  Is 
shown  that  it  was  his  duty  to  do  so,  and 
that  he  has  f&lled  to  perform  that  duty, 
nevertheless,  such  power  should  not  be  ex- 
ercised unless  it  is  made  to  appear  that  it 
was  the  duty  of  such  Judge  to  prepare  a 
statement  of  facts.  As  we  understand  re- 
lator's counsel,  he  concedes  the  correctness 
of  the  propositions  stated,  but  contends  that 
the  duty  referred  to  was  Imposed  upon  re- 
spondent by  the  seventh  section  of  the  act 
of  the  Thirty-Second  Legislature  (Vernon's 
Sayles'  Ann.  Cav.  St  1914,  art  2073)  pro- 
viding for  the  appointment  of  oflldal  ste- 
Dographera,  and  the  method  of  making  up 
and  filing  statements  of  facts  and  biUs  of 
exception,  approved  March  31,  1911.  The 
section  referred  to  reads  as  follows: 

"Sec.  7.  When  an  appeal  is  taken  from  the 
judgment  rendered  in  any  cause  in  any  district 
or  county  court  the  parties  to  the  suit  shall  be 


entitled  to  any  (and)  they  aia  hereby  granted 
thirty  days  after  the  day  of  adjoomment  of 
court  in  which  to  prepare  or  cause  to  be  pre- 
pared, and  to  file  a  statement  of  facts  and  bills 
of  exception;  and  upon  good  caase  shown,  the 
judge  trying  the  cause  may  extend  the  time  in 
which  to  file  a  statement  of  facts  and  bills  of 
exception:  Provided,  that  the  court  trying  such 
cause  shall  have  the  power  in  term  time  or  vaca- 
tion, upon  the  application  of  either  party,  for 
good  cause,  to  extend  the  several  times  as  liere- 
inbefore  provided  for  the  preparation  and  filing 
of  the  statement  of  facts  and  bills  of  exception, 
hut  the  same  shall  not  be  so  extended  so  as  to 
delay  the  filing  of  the  statement  of  facts,  to- 
gether with  the  transcript  of  record,  in  the 
appellate  court  within  the  time  prescribed  by 
law,  and  when  the  parties  fail  to  agree  upon  a 
statement  of  facts,  and  that  duty  devolves  upon 
the  court  the  court  shall  have  such  time  in 
which  to  do  so,  after  the  expiration  of  thirty 
days,  as  hereinbefore  provided,  as  the  court  may 
deem  necessary,  but  the  court  in  such  case  shall 
not  postpone  Oie  preparation  and  filing  of  same, 
together  with  the  transcript  of  the  record,  in  . 
the  appellate  court  within  the  time  prescribed 
by  law:  Provided,  if  the  term  of  said  court  may 
by  law  •  continue  more  than  eight  weeks,  said 
statement  of  facts  and  bills  of  exception  shall 
be  filed  within  thirty  days  after  final  judgment 
shall  be  rendered,  unless  the  court  shall  by  order 
entered  of  record  in  said  cause  extend  the  time 
for  filing  such  statement  and  bills  of  excep- 
tion: Provided,  further,  that  when  the  parties 
fail  to  agree  upon  a  statement  of  facts,  the 
judge  shall  not  be  required  to  prepare  such 
statement  of  facts,  unless  the  partv  appealing, 
by  himself  or  attorney,  within  the  time  allowed 
for  filing,  shall  present  to  the  jndge  a  state- 
ment of  facts,  and  shall  certify  thereon,  over 
his  signature,  that  to  the  best  of  his  knowledge 
and  belief,  it  is  a  full  and  fair  statement  of  all 
the  facts  proven  on  the  trial:  Provided,  that 
any  statement  of  facts  filed  before  the  time  for 
filing  the  transcript  in  the  appdlate  court  ex- 
pires, shall  be  considered  as  having  been  filed 
within  time  allowed  by  law  for  filing  same." 

Counsel  for  relators  eontends  that  Inas- 
much as  the  last  sentence  in  that  section 
declares  "that  any  statement  ot  facts  filed 
before  the  time  for  filing  the  transcript  In 
the  appellate  court  expires  shall  be  consid- 
ered as  having  been  filed  within  time  allow- 
ed by  law  for  filing  same,"  it  is  the  duty  of 
the  trial  Judge  to  consider  a  statement  of 
facts  presented  to  him  at  any  time  before 
the  expiration  of  the  time  for  filing  the  tran- 
script in  the  appellate  court,  unless  it  be  pre- 
sented too  late  to  allow  time  for  its  proper 
consideration.  We  cannot  approve  that  cou- 
structloa  of  the  statute,  because  it  would 
render  nugatory  and  of  no  effect  every  por- 
tion of  that  section  which  precedes  the  last 
sentence.  It  ia  a  well-establUhed  rule  of 
construction  of  statutory  law  that  if  possi- 
ble, every  portion  of  the  statute  and  all  of 
its  language  sliall  be  given  etTect.  In  con- 
struing this  statute  that  rule  can  be  complied 
with  by  holding  that  it  was  the  legislative 
Intent  that  the  trial  Jndge  should  have  the 
absolute  right  to  fix  a  time  limit  after  which 
he  would  not  consider  a  statement  of  facta 
presented  to  him  or  prepare  one  himself; 
in  other  words,  that  he  should  have  the  dis- 
cretion to  refuse  to  consider  the  matter  of 
making  up  a  statement  of  facts  after  the  80 
days  allowed  by  the  statute,  but  should  have 
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aotbority,  if  he  chose  to  ezerelae  it,  to  make 
or  approve  a  statement  of  facts  after  the 
time  allowed  by  the  statute  or  by  an  order 
made  by  him,  but  that  he  should  not  be  com- 
pelled to  do  80.  All  statutes  that  have  been 
enacted  with  reference  to  the  extension 
of  time  for  filing  statements  of  facts  have 
declared  that  the  court  or  judge  may  extend 
the  time,  and  none  of  them  has  used  the 
word  "shall,"  which  indicates  that  It  was 
the  legislative  purpose  to  leave  the  matter 
absolutely  to  the  discretion  of  the  judge. 

We  are  aware  of  the  fact  that  the  use  of 
the  word  "ta&y,"  Instead  of  "shall,"  does 
not  In  all  Instances  determine  whether  the 
statute  should  be  construed  as  mandatory 
or  discretioaary.  The  subject-matter  of  the 
legislation  and  the  entire  context  of  the 
statute  are  also  to  be  considered;  but  their 
consideration  in  this  Instance  tends  to  sup- 
port the  construction  that  the  statute  here 
Involved,  in  authorizing  the  trial  court  or 
Judge  to  extend  the  time  and  to  approve  or 
make  a  statement  of  facts  after  the  expira- 
tion of  the  time  fixed,  was  not  intended  to 
be  mandatory.  For  instance,  as  heretofore 
pointed  out,  If  the  last  sentence  in  section 
7,  which  authorizes  the  filing  of  a  statement 
of  facts  at  any  time  within  the  time  pre- 
scribed for  filing  the  transcript  in  the  ap- 
pellate court,  should  be  construed  as  mak- 
ing it  compulsory  upon  the  trial  judge  to  ap- 
prove or  make  a  statement  of  facts  after 
the  expiration  of  the  time  fixed  by  him  for 
that  purpose,  then  it  would  be  a  useless  cere- 
mony to  obtain  an  order  granting  an  ex- 
tension of  time,  and  the  result  would  be  that, 
without  asking  for  such  extension,  the  par- 
ty appealing  could  compel  the  trial  judge, 
after  the  expiration  of  the  30  days  fixed 
by  a  preceding  portion  of  section  7,  to  ap- 
prove or  prepare  a  statement  of  facts.  Fur- 
thermore, no  reason  Is  perceived  why  the 
Btatnte  in  question  does  not  apply  to  cases 
carried  up  by  writ  of  error,  in  which  event 
at  least  one  year  would  be  allowed  in  which 
to  file  the  transcript  in  the  appellate  court 
Now,  is  it  reasonable  to  suppose  that,  when 
the  Legislature  did  not  specifically  so  de- 
clare, It  nevertheless  was  their  intention  to 
absolutely  require  trial  judges,  when  ap- 
plied to  11  months  after  the  case  was  tried, 
to  prepare  a  statement  of  facts?  We  do  not 
think  so.  The  difficulties  involved  in  the 
performance  of  such  a  duty,  after  the  lapse 
of  sudb  a  period  of  time,  and  the  interfer- 
ence which  mlgflit  result  In  the  performance 
of  other  offldal  duties,   require  -  a  heading 


that,  in  the  absence  of  a  statnte  specifically 
so  declaring,  such  duties  have  not  been  Im- 
posed upon  trial  judges. 

The  case  nearest  in  point  to  which  our 
attention  has  been  called  la  Harris  et  al.  v. 
Camp,  District  Judge,  148  S.  W.  597,  decided 
by  the  San  Antonio  Court  of  Olvll  Appeals. 
Like  this  case,  that  was  a  petition  for  a 
writ  of  mandamus  to  require  a  trial  Judge 
to  prepare  a  statement  of  facts.  The  appli- 
cation was  refused,  and,  among  other  things, 
the  court  said: 

"Nor  are  applicants  aided  in  this  matter  by 
the  final  clause  of  the  act  of  1911  (Gen.  Laws 
1911,  p.  266),  which  states:  'Provided  that  any 
statement  of  facts  filed  before  the  time  for  filing 
the  transcript  in  the  apellate  court  expires 
shall  be  considered  as  having  been  filed  within 
the  time  allowed  by  law  for  filing  same.'  This 
would  seem  to  be  authority  for  us  to  consider 
a  statement  actually  filed  within  90  days;  but 
here  none  has  been  filed.  Such  provision  does 
not  impose  on  the  trial  judge  the  duty  of  making 
or  approving'  one  presented  to  him  after  the  time 
granted  for  that  purpose  has  expired." 

Counsel  for  relators  contends  that  the 
Harris  Case  is  distinguishable  from  this 
case,  because  of  the  fact  that  the  apj^ca- 
tlon  to  the  trial  judge  to  prepare  the  state- 
ment of  facts  was  not  made  until  the  last 
day  for  filing  the  transcript,  and  therefore 
there  was  a  lack  of  diligence.  It  may  be 
true  that  the  action  of  the  appellate  court 
In  refusing  to  grant  the  writ  of  mandamus 
could  have  been  based  solely  upon  the  ground 
referred  to;  but  It  seems  that  that  court 
preferred  to  rest  its  decision  t^)on  the  other 
ground,  which  is  the  construction  which  we 
place  upon  the  statute.  So  our  conclusion  is 
that  the  statute  in  question  did  not  impose 
upon  respondent  the  absolute  duty,  either  to 
further  extend  the  time  or  to  approve  re- 
lators' statement  of  facts,  if  found  correct, 
and,  if  not,  to  prepare  one  himself,  and  that, 
while  he  had  the  discretion  so  to  do,  if  he 
saw  proper,  that  discretion  was  vested  ab- 
solutely in  him,  and  is  not  subject  to  ooii- 
trol  by  this  or  any  other  court. 

[5]  This  renders  it  unnecessary  to  pass 
upon  the  question  of  diligence  upon  the  part 
of  relators  In  the  preparation  and  presen- 
tation of  their  statement  of  facts,  because 
we  hold  that  the  trial  Judge's  discretion  in 
granting  or  refusing  an  extension  of  time, 
and  in  refusing  to  act  after  the  expiration 
of  the  time  fixed  by  him,  is  not  subject  to 
review  or  control  by  this  court,  even  if 
It  be  conceded  that  relators  have  exercised 
all  possible  diligence. 

Apidlcatlon  refused. 
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OULF  STATES  TEIiBPHONB  OO.  et  at  T. 
BVBTT8.    (No.  6681.)* 

(Court  of  CStiI  Appeals  of  Texas.    Austin. 

May  10,  1916.    Rehearings  Denied 

June  21,  1916.) 

1.  Appeai,  and  Ebbob  €=>1033(6)  —  Inotbtto- 
TI0N8— Right  to  Compi-ain. 

In  a  telephone  lineman's  action  for  personal 
injury,  where  the  court,  at  his  reqnest,  instruct- 
ed that  the  burden  was  on  him  to  show  that 
when  he  executed  the  release  offered  by  defend- 
ant he  did  not  have  sufficient  mental  capadtT  to 
understand  the  nature  of  his  act,  the  defendant 
coDld  not  complain  thereof  because  it  imposed  a 
greater  burden  than  the  law  required. 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4066;  Dec.  Kg.  «=» 
1033(5).] 

2.  Appsal  Ain>  Ebbob  «=9882^2)— Rioht  to 
Complain— Pabty  Invitino  Ebbob. 

In  such  case,  and  even  if  the  instruction  was 
technically  erroneous,  the  defendant  was  in  no 
position  to  complain  thereof,  where  a  similar 
charge  requested  by  it  was  giren. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i  8602;  Dee.  IMg.  «=> 
882(12).] 

3.  Tbiai,  «s»143— TAXino  Cask  raou  Jxtbt. 

Where  the  evidence  upon  the  issues  raised  in 
a  lineman's  action  against  his  employer  for  per- 
sonal injury  was  such  that  the  jury  could  find 
a  different  verdict,  the  defendant's  requests  for 
a  peremptory  instruction  upon  the  issues  were 
properly  refused. 

[Ed.  Notew— For  other  cases,  see  Trial,  Cent. 
Dv.  H  842,  843;   Dec.  Dig.  <3=»143.] 

4.  Reixasb  ift  il   Phpibstandino  or  Erracr. 

Where  an  injured  lineman  was  incapable  of 
knowing  and  appreciating  the  effect  of  the  re- 
lease, he  was  not  competent  to  authorise  his 
brother  to  execute  it  for  him. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  1 1 ;   Dec.  Dig.  <S=>4.] 

5.  liASTEB  AND  Sebvant  «=>222(1)— Masteb'b 
LiABiLiTT— Safe  Place  to  Wobk— Inspeo- 
tion— Ijnbkan. 

The  master  must  furnish  a  reasonably  safe 
place  for  his  servant  to  work,  and  a  telephone 
lineman  was  not  required  to  inspect  a  pole  to 
ascertain  whether  it  would  be  dangerous  to  climb 
it  before  obeying  the  commands  of  his  superior. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  8  648;  Dec.  Dig.  <S=>222(1).] 

«.  Tbiai.  «=>252(ll)—rNBTBUOTioNS— Assump- 
tion OF  Fact. 
In  a  lineman's  action  for  personal  injury 
from  a  shock  from  electricity  escaping  from  an 
electric  light  wire  to  a  guy  wire  attached  to  a 
telephone  pole,  a  charge,  assuming  that  he  knew 
that  the  electric  light  wire  was  charged  with 
electricity,  was  properly  refused,  where  the  evi- 
dence failed  to  show  such  knowledge. 

_rBd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  603;   Dec.  Dig.  <8=»252(U).] 

7.  Tbial  «s»S6(K6)— Spkciai,  Ibsueb— Matebi- 

AUTT. 

In  lineman's  action  for  injury  from  shock 
from  electricity  from  an  electric  light  wire  in 
contact  with  a  guy  wire  attached  to  telephone 
pole,  request  to  require  jury  to  say  whether  con- 
tact of  wires  was  dne  to  the  lowering  of  the  guy 
wire  or  the  raising  of  the  electric  light  wire  was 
properly  refused,  as  the  issue  was  immaterial. 

[Ed,  Note.— For  other  cases,  see  TMaL  Cent. 
Dig.  1  880;  Dee.  Dig.  «=>380(e).I 


8.  Trial  <s=»2e(K8)— RsQinsiSD  ImnBuonoirB 

—Given  Instbtjctionb. 
Defendant's  requested  charges  were  properly 
refused,  where  the  court  had  charged  generally 
upon  the  phases  of  negligence  covered  thereby. 

[Ed.  Note.— For  other  cases,  see  Trial,  C!ent 
Dig.  i  657;  Dec.  Dig.  <8=s>260(8).] 

0.  Masteb  and  Sebvant  i8s>291(1)— iRjncmiES 

TO  Sebvant— Actions— Requested  Instbuo- 

tio  ns— Refusal. 

Defendant    telephone    company's    requested 

charges  on  certain   phases  of  neglU;ence  were 

properly  refused,  when  the  answers  sought  to  be 

elicited  thereby,  if  favorable  to  the  defendant 

would  not  have  authorized  a  judgment  for  It 

over  against  Its  codefendant,  an  electric  light 

company. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  U33;  Dec.  Dig.  «=» 
201(1).} 

10.  Release  «=357(1)  —  Validitt  —  Suin- 
oiENOT  OF  Evidence— Undebstandino. 

In  a  lineman's  action  for  personal  injuries, 
where  it  appeared  that  his  release  to  his  employ- 
er was  executed  a  few  days  after  his  injury, 
while  he  was  in  bed  under  the  influence  of  medi- 
cines and  suffering  from  his  injury,  and  where 
there  was  evidence  tending  to  show  that  he  was 
then  incapable  of  understanding  the  nature  of 
his  release,  the  Court  of  Civil  Appeals  would 
not  set  aside  a  verdict  for  plaintiff  and  grant  a 
new  trial  on  the  ground  that  the  evidence  was 
insufficient  to  show  that  plaintiff,  when  he  «x»- 
cuted  the  release,  did  not  understand  its  nature 
and  effect. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  if  106.  107 ;  Dec.  Dig.  «=>67(1).] 

11.  New  Tbial  «=»44(1)  —  Discbetion  o» 
Tbial  Coubt  —  Misconduct  of  Jubt  — 
Amount  of  Vkbdict. 

The  denial  of  a  motion  for  a  new  trial  on  the 
ground  of  misconduct  of  the  jury  because  one  of 
them  said  that  they  should  not  fix  their  verdict 
at  a  certain  amount  because  the  attorneys 
would  get  half  of  It  and  another  juror  who  knew 
nothing  about  what  the  attorney's  fee  in  the  case 
would  De  and  whether  It  had  been  paid  or  not 
cautioned  the  first,  stating  that  they  could  not 
consider  that  and  where  a  motion  by  one  of  the 
jurors  to  give  a  larger  verdict  was  lost,  was  not 
an  abuse  of  the  trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
CJent  Dig.  !i  80,  105;  Dec.  Dig.  «=»44(1).] 

12.  Dauaqes  $=>  132(2)— Excessive  Damaqbs 
— Injuby  to  Abm. 

A  verdict  of  $15,280.30,  awarded  to  a  line- 
man, 24  years  of  age,  earning  from  $1.50  to  $2 
per  day,  with  a  reasonable  expectation  of  greater 
earnings  in  the  future,  shocked  by  electricity, 
knocked  unconscious,  and  severely  burned  about 
arm,  breast,  and  hand,  and  who  suffered  great 
pain  for  a  considerable  time,  and  who  at  the 
trial  six  months  afterwards  still  had  a  fever,  and 
whose  arm  was  likely  to  be  permanently  useless 
and  a  menace  to  his  health,  whose  weight  was 
reduced  and  whose  nervousness  prevent^  sound 
sleep,  in  the  absence  of  any  showing  that  the  ju- 
ry were  actuated  by  improper  motives  In  reach- 
ing the  amount  of  the  verdict  would  be  allowed 
to  stand. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §  373;  Dec.  Dig.  <S=»132(2).] 

13.  Tbial  «=»251(8)  —  Instbuctions  —  Con- 
roBioTT  to  Pleadinos. 

In  a  telephone  lineman's  action  for  Injury  by 
electricity  from  the  wire  of  an  electric  light  com- 
pany joined  as  a  defendant  the  company's  re- 
quested charge  that  it  was  not  bound  to  provide 
a  reasonably  safe  place  for  plaintiff  to  work,  and 
could  not  be  held  liable  for  the  negligence,  if  any, 
on  the  part  of  his  employer  In  failing  to  do  so, 
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was  properly  refased,  where  no  euch  iaarae  was 
raised  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  583 ;   Dec.  Dik.  <3=>261(8).] 

14.  Mastkb  awd  Sbbvant  <8=s>291(1)— Negu- 

OENCE    07    EUFLOTKB    —   LtAWTT.ITT    OF    AN- 
OTHEB. 

Such  charge  waa  properly  refused,  because  in 
no  event  could  the  electric  UKht  company  be  re- 
sponsible for  the  negUgence  of  plaintiff's  employ- 
er, a  telephone  company. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1188;  Dec  Dig.  «=> 
291(1).] 

15.  Eleotbioitt  «s9l4CL)  —  Wibes  —  Nkqij- 

OENOE. 

Notwithstanding  the  wires  of  an  electric 
company  were  orinnally  properly  constructed,  it 
was  bound  to  maintain  them  in  such  condition 
as  to  prevent  their  coming  in  contact  with  other 
wires  that  might  be  thereafter  stretched  across 
the  street,  and  also  to  keep  them  properly  in- 
sulated. 

[Ed.  Note.— For  other  cases,  see  Snectricity, 
<3ent.  Dig.  f  7;    Dec.  Dig.  iS=»14(l).] 

16.  Tbiai,  €=>2()0(1)— Requested  iRSTBtrcnoii 
—Given  Inbtbuction. 

A  requested  instruction  was  properly  refus- 
ed, where  the  court  had  given  a  proper  charge 
upon  its  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  i  651 ;    Dec  Dig.  «=>260(1).] 

17.  Tbial  €=143— Taking  Oass  fbom  Juby— 
Evidence. 

In  a  telephone  lineman's  action  for  personal 
injury,  joining  an  electric  light  company  as  a  co- 
defendant,  the  refusal  of  the  light  company's 
request  fOr  a  peremptory  instruction  was  proper, 
where  the  jury  could  pass  a  different  verdict 
upon  the  evidence  upon  the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  342.  343;   Dec  Dig.  «s>143.] 

18.  Tbial  «=»240— ABOUiocin'ATivB  Inbtbuc- 
tion. 

An  argumentative  instruction  was  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  561;  Dec.  Dig.  i^=240.] 

Appeal  and  Error  from  District  (}oart, 
McLennan  County;    £>.  J.  Clark,  Jndge. 

Action  by  John  W.  Evetts  {igainst  the  Gulf 
States  Telephone  Company  and  W.  W.  Dey- 
erle,  owner  and  manager  of  the  McGregor 
Electric  Light  Company,  with  prayer  by 
each  of  the  defendants  that  In  case  of  Judg- 
ment against  it,  it  have  judgment  over 
against  its  codefendant  Judgment  for  plain- 
tiff against  both  defendants  Jointly,  and  the 
Gnlf  States  Telephone  Company  appeals,  and 
the  Light  Company  brings  error.    Affirmed. 

Henry  B.  Marsh  of  Tyler,  and  Scott  & 
Boss  and  Pat  M.  Neff,  all  of  Waco,  for  appel- 
lant. Williams  &  Williams,  of  Waco,  for  ap- 
pellee. 


Statement  of  the  Case. 

BICE,  J.  This  suit  was  brought  by  appel- 
lee against  the  Gulf  States  Telephone  (Com- 
pany, a  private  corporation,  hereafter  called 
the  Phone  Company,  and  W.  W.  Deyerle,  the 
owner  and  manager  of  the  McGregor  Electric 
Light  Company,  hereafter  referred  to  as  the 


Light  Company,  to  recover  damages  sustain- 
ed by  him  on  the  17th  of  October,  1914,  wtdle 
in  the  employ  of  {he  former  as  a  lineman, 
predicated  on  the  alleged  negligence  of  both 
of  said  companies.  Prior  to  the  accident, 
each  of  the  companies  had  conutructed  a  line 
of  poles  and  wires  over  and  along  the  prin- 
cipal streets  of  the  town  of  McGregor  in  the 
operation  of  their  business,  and,  among  oth- 
ers, along  West  Sixth  and  Jackson  streets, 
the  former  mnnlng  east  and  west  and  the 
latter  north  and  sontta,  and  intersecting  each 
other.  The  Phone  Company's  poleu  were 
erected  and  its  wires  extended  along  tlie 
north  side  of  West  Sixth  street,  while  the 
Light  Company's  poles  were  set  and  its  wires 
extended  along  the  south  side  of  that  street. 
The  Phone  Company  had  stretched  a  gny 
wire  from  a  pole  on  the  north  side  of  West 
Sixth  street,  diagonally  southwest  across  said 
street  to  another  pole  standing  near  the  in- 
tersection of  Jackson  and  West  Sixth  streets, 
whldi  gny  wire  ran  below  three  and  above 
one  of  the  wires  of  the  Light  Company,  with 
which  it  later  came  In  contact  This  gny 
wire  was  not  insnlated,  and  the  insulation 
had  worn  off  of  the  light  wire  for  abont  12 
Inches  at  such  point  of  contact,  thereby  i>er- 
mitting  electricity  to  escape  from  the  light 
wire  to  the  guy  wire.  On  the  day  in  ques- 
tion appellee  was  ordered  by  his  foreman  to 
climb  the  pole  on  the  north  side  of  West 
Sixth  street,  to  investigate  soid6  trouble 
supposed  to  be  about  the  cable  above  this 
wire,  and,  while  passing  the  guy  wire,  which 
had  become  charged  with  1,100  volts  of  elec- 
tricity from  the  light  wire,  came  in  contact 
therewith,  and  received  an  electric  shock, 
severely  baming  him  and  permanently  in- 
juring bis  left  arm,  rendering  the  same  use- 
less. 

It  is  alleged  that  the  Phone  Company  was 
negligent  In  stretching  said  guy  wire  throngb 
the  electric  light  wires,  and  in  such  close 
proximity  thereto  as  to  permit  them  to  come 
in  contact  with  each  other,  and  in  not  having 
the  guy  wire  Insulated  near  the  poles  to 
which  it  was  attached,  so  that  its  employes 
would  not  be  exposed  to  danger  in  the  event 
of  contact ;  that  it  was  also  negligent  in  di- 
recting appellee  to  dlmb  said  pole,  with  the 
knowledge  that  said  wires  were  in  contact, 
and  in  not  warning  him  of  the  danger  that 
he  was  about  to  encounter,  and  In  permitting 
SEild  wires  to  remain  in  contact  with  each 
other,  and  In  thus  falling  to  furnish  appel- 
lee with  a  reasonably  safe  place  in  which  to 
work. 

The  grounds  of  negligence  charged  againfit 
the  Light  Company  were:  (1)  In  construct- 
ing and  maintaining  its  wires  so  as  to  permit 
them  to  come  and  remain  in  contact  with  the 
guy  wire  of  the  Phone  Company;  (2)  in  not 
having  said  wires  sufficiently  Insulated  to  pre- 
vent the  escape  of  electricity  therefrom ;  (3) 
negligence  In  permitting  one  of  its  p<des  to 
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lean  at  the  top  and  tbereby  poll  the  U{^t 
wire  against  the  gqy  wire. . 

Tbe  Pbone  Compan;  answered  with  spe- 
cific denials  of  each  of  the  acts  of  negligence 
charged  against  it ;  farther  set  np  that  what- 
ever injuries  appellee  suffered  were  Inflicted 
by  reason  of  tbe  negUgence  of  the  light  Com- 
pany, for  which  It  was  In  no  way  responsi- 
ble, and,  further,  that  it  was  only  a  passlTe 
tort-feasor  in  the  matter-  complained  of,  and 
that  the  Light  Compfmy  was  the  primary 
and  active  tort-feasor — praying  that,  in  the 
event  appellee  should  recover  against  it,  it 
have  Judgment  over  against  its  oodefendant 
therefor.  It  also  pleaded  contributory  negli- 
gence and  assumed  risk,  and  set  up  in  bar 
of  appellee's  right  to  recover  a  release  ex- 
ecuted by  him  to  it,  wherein,  for  the  sum  of 
$50  cash  paid  and  ithe  assumption  upon  Its 
part  of  all  doctor  and  drug  bills  occasioned 
by  his  injuries,  ai>pellee  released  It  from  all 
dalm  for  damages  by  reason  of  the  Injury. 

Tbe  Idght  Company  answered  by  general 
demurrer,  express  denials  of  the  acts  of  neg- 
Ugence charged  against  it,  and  specially 
pleaded  that  Its  iwles  and  wires  were  con- 
structed long  before  tbe  Phone  Company's 
poles  and  guy  wire  were  placed  and  extended 
across  said  street,  and  therefore  it  could  not 
have  been  negligent  In  regard  thereto ;  that 
If  the  Insulation  on  Its  wires  was  worn  off 
at  the  point  of  contact,  It  was  not  occasl<m- 
ed  by  any  negligence  on  its  part,  but  on  ac- 
count of  the  negligence  of  the  Phone  Com- 
pany, or  some  one  else  in  no  way  connected 
with  the  Light  Company.  It  further  alleg- 
ed that  appellee  himself  had  constructed  the 
gny  wire  in  the  manner  alleged  while  an  em- 
ploye of  the  Phone  Company,  and  therefore 
.  he  coold  hot  be  heard  to  complain  of  the  In- 
juries received  therefrom.  It  also  alleged 
that  at  the  time  the  guy  wire  was  extended 
across  the  street  throu^  Its  wires,  none  of 
tbe  insulation  on  the  latter  had  been  rubbed 
off,  and  If  such  InsidAtlon  was  ever  there- 
after rubbed  off,  it  was  by  reason  of  the  guy 
wire's  being  so  negligently  constructed  by 
appeljee;  alleging  that  appellee  knew  the 
condition  of  said  wire  at  the  time  of  his  in- 
jury ;  and,  farther,  that  the  Phone  Company 
was  negligent  in  placing  said  guy  wire  be- 
tween the  electric  light  wires,  which  was  the 
direct  and  proximate  cause  of  the  Injuries 
sustained  by  appellee;  and  prayed  for  Judg- 
ment over  against  the  Phone  Company,  in 
the  event  any  Judgment  should  be  rendered 
against  it. 

Appellee,  in  reply  to  the  plea  in  bar,  alleged 
that  at  the  time  of  the  execution  of  such  re- 
lease he  was  under  the  Influence  of  medicine 
that  greatly  impaired  his  reasoning  faculties, 
and  rendered  him  Incapable  of  appreciating 
the  effect  of  the  Instrument  signed,  and  the 
nature  and  extent  of  his  injuries. 

Tbe  case  was  submitted  to  a  Jury  upon  spe- 
cial Issues,  and  Judgment  rendered  for  ap- 
pellee against  both  defendants  Jointly,  based 


upon  the  findings  of  tbe  Jnry,  In  the  cum  of 
$15,280.30,  from  which  the  Phone  Company 
has  appealed  and  the  Light  Company  has 
sued  out  its  writ  of  error. 

The  facts,  briefliy  stated,  show  that  the  guy 
wire  of  he  Phone  Company  was  stretched 
through  the  light  wires  and  In  such  close 
proximity  thereto  aa  rendered  their  contact 
not  only  possible,  but  probable;  that  it  was 
not  insulated,  and  was  a  good  conductor  of 
electricity:  that  for  several  mtmths  prlc«  to 
the  accident,  tbe  guy  wire  had  been  allowed 
to  remain  in  contact  with  the  light  wire 
where  It  crossed  same,  at  which  place  the 
Insulation  wao  worn  off  the  light  wire,  which 
facts  biad  been  known  to  each  of  the  man- 
agers of  both  companies  for  some  time  prior 
to  the  accident,  and  no  st^s  bad  been  taken 
by  either  to  remedy  such  condition ;  that  at 
the  time  of  the  accident  the  light  wire  was 
charged  with  1,100  v(dta  of  electricity,  which, 
by  rea&on  of  such  contact  and  lack  of  insu- 
lation, was  transmitted  to  the  guy  wire. 

The  facts,  also*  we  think.  Justify  a  finding 
that  appellee,  without  knowledge  of  the  fact 
that  the  guy  wire  was  so  charged  with  elec- 
tricity, climbed  the  p<^e  at  the  direction  of 
bis  foreman  for  the  purpose  stated,  and 
came  in  contact  with  such  wire,  from  which 
he  received  the  injuries  complained  od 

Opinion. 

Separate  briefs  have  been  filed  for  both 
appellant  and  plaintiff  in  error,  the  former  of 
which  will  be  first  considered.  The  principal 
questions  Involved  in  this  appeal,  outside 
of  complaints  as  to  charges  given  and  re- 
fused, upon  which  a  reversal  is  asked,  are: 
(1)  That  appellee  was  grnllty  of  contributory 
negUgence  and  not  entitled  to  recover;  (2) 
that  }ie  was  barred  from  recovery  by  reason 
of  the  executicm  of  the  release  pleaded  by  ap- 
pellant; (3)  the  misconduct  of  the  Jury  In 
arriving  at  a  verdict;  and  (4)  that  the 
amount  thereof  was  excessive. 

We  think  the  cbarge  on  tbe  subject  of  con- 
tributory negligence  was  sufficient  to  present 
this  issue  onder  the  evidence,  and  that  the 
court  did  not  err  in  giving  same,  as  complain- 
ed of  by  appellant,  for  which  reason  all  the 
assignments  complaining  thereof  are  over- 
ruled. 

We  disregard  the  first  assignment,  for  the 
reason  that  it  is  not  briefed  in  accordance 
with  the  rules  governing  this  court 

[1,3]  The  second  question  presented  is  as 
to  the  validity  of  the  release  executed  by  ap- 
pellee to  appellant,  which  was  pleaded  in  bar 
of  his  right  to  recover.  On  this  subject  the 
court.  In  effect,  charged  the  Jury  at  the  re- 
quest of  appellee  that  the  burden  of  proof 
was  upon  him  to  show  that  at  tbe  time  he  ex- 
ecuted the  release  in  evidence  he  did  not 
have  sufficient  mental  capacity  to  know  and 
understand  and  appreciate  the  natnre,  ex- 
tent, effect  and  result  of  his  act.  This 
(diarge  is  complained  of  as  erroneous  by  ap- 
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penant  tmder  tta  second  and  third  aaslgii- 
meoto.  This  Instnictlon  put  the  harden  of 
iwoof  on  appellee  op  this  issue,  and  appel- 
lant has  no  right  to  complain  thereof  be- 
cause it  imposed  a  greater  burden  than  the 
law  required.  Eren  if  it  oonid  be  regarded 
as  technical  error,  appellant  is  In  no  position 
to  complain,  since  It  requested,  and  the  court 
gare,  a  diarge  in  effect  similar  to  the  one 
assailed. 

[J]  We  orermle  the  fourth  and  fifth  as- 
signments, which  are  based  upon  the  court's 
refusal  to  give  two  special  Charges,  each  of 
which  were,  In  effect,  peremptory  Instruc- 
tions In  faror  of  appellant  upon  the  issue 
presented,  for  which  reason  they  should  not 
have  been  given,  because  upon  the  issues 
raised  there  was  evidence  on  which  the  jury 
could  base  a  different  verdict  See  Joske  v. 
Irvine,  9^  Tex.  674,  44  8,  W.  108». 

[4]  If  appellee,  as  the  Jnry  found  from 
the  evidence,  was  Incapable  of  knowing  and 
appreciating  the  effect  and  extent  of  the  re- 
lease signed,  certainly  he  was  not  competent 
to  authorize  his  brother  to  execute  the  same 
for  him;  which  was  a  sufficient  reason  to 
decline  to  give  the  charge  complained  of  in 
the  fifth  assignment 

[(,  I]  Special  charges  Nos.  8  and  4,  which 
form  the  basis  of  the  sixth  and  seventh  as- 
signments of  error,  should  not  have  been 
given.  The  third  was  properly  refused  be- 
cause it  in  effect,  imposed  upon  appellee  the 
duty  of  Investigating  and  ascertaining  wheth- 
er it  would  be  dangerous  to  climb  said  pole 
before  doing  so ;  whereas,  the  law  imposes  the 
duty  upon  the  master  of  furnishing  a  reason- 
ably safe  place  for  bis  servant  to  work,  and 
does  not  require  the  latter  to  make  an  in- 
spection before  obeying  the  commands  of  his 
superior.  Second,  because  this  charge  as- 
sumed that  appellee,  Evetts,  knew  at  the  time 
he  climbed  the  pole,  that  the  electric  light  wire 
was  charged  with  electricity,  the  evidence 
failing  to  show  any  such  knowledge  on  his 
part  The  fourth  special  charge  was  prop- 
erly refused  because  it  assumed  that  appel- 
lee knew,  at  the  time  he  climbed  the  pole, 
that  the  electric  light  wire  was  charged  with 
electricity,  which  was  not  true,  and,  further, 
because  it  was  equivalent  to  a  peremptory 
charge  upon  the  issue  Involved. 

[7]  The  evidence  showing  that  the  guy 
wire  and  electric  light  wire  were  in  contact 
with  each  other,  appellant  requested,  and 
the  court  refused  to  submit  its  sixth  special 
issue  to  the  Jury,  which  required  them  to 
answer  whether  this  contact  ^as  due  to  the 
lowering  of  the  guy  wire  or  the  raising  of 
the  electric  light  wire,  and  its  refusal  la 
the  basis  of  the  eighth  assignment  This  re- 
quested instruction  being  upon  an  Immate- 
rial Isaue,  the  court  ptapitls  refused  the 
same. 

[1,1]  Special  charges  Nos.  8  and  0,  re- 
quested by  appellant,  upon  which  assign- 
ments 8  and  10  are  predicated,  were  proper- 


ly refused:  First,  because  the  oonrt  had 
charged  generally  upon  the  phases  of  negli- 
gence pleaded  and  shown  by  the  evidence; 
and,  second,  tf  it  be  conceded  that  tiie  an- 
swers sought  to  be  elldted  by  eadi  of  said 
charges  would  have  been  favorable  to  appel- 
lant it  would  not  In  our  opinion,  have  au- 
thorised a  judgment  for  tt  over  against  the 
light  Company. 

[II]  The  twelfth  and  thirteenth  assign- 
ments complain  of  the  action  of  the  court  in 
overruling  appellant's  motion  for  a  new  trial, 
for  the  reason,  among  others,  that  the  evi- 
dence was  insufficient  to  show  that  at  the 
time  of  the  execution  of  the  release  on  the 
part  of  appellee  he  did  not  understand  the 
nature  and  effect  thereof.  Without  going 
into  detail,  it  is  sufficient  we  think,  to  say 
that  the  release  was  executed  within  a  few 
days  after  appellee's  injury,  while  he  was  in 
bed,  under  the  influence  of  medicine  and  suf- 
fering from  the  wounds  inflicted  up<»  him. 
There  is  evidence  showing  and  tending  to  es- 
tablish the  fact  that  at  said  time  he  was  in- 
capable of  understanding  the  nature  and 
effect  of  this  release,  for  which  reason  we  do 
not  fed  called  upon  to  set  aside  the  verdict 
of  the  Jury,  and  therefore  overrole  these  as- 
signments. 

[1 1]  The  verdict  of  the  Jury  la  assailed  on 
the  ground  of  misconduct  In  this,  that  after 
retiring  to  consider  the  case,  one  of  the  ju- 
rors said,  in  effect  that  they  should  not  fix 
their  verdict  at  $7,000  or  $10,000,  because  the 
attorneys  would  get  half  of  It  Without  go- 
ing into  a  full  review  of  the  evidence  snb- 
!  mltted  on  this  phase  of  the  case  <»  motion 
I  for  new  trial,  it  is  sufficient  to  say  that  It 
I  appeared  therefrmn  that  one  of  the  jnron, 
when  this  matter  was  mentioned,  cautioned, 
the  others,  stating  that  they  could  not  con- 
sider that,  and  nothing  more  was  said  about 
It  On  cross-examination  it  appeared  that 
the  juror  who  made  this  remaris  knew  noth- 
ing about  what  the  attorney's  fees  in  the 
case  would  be — ^whether  the  same  had  been 
paid  or  not— end  that  his  remark  was  based 
upon  a  mere  conjecture.  And  it  was  further 
shown  that  a  motion  was  made  by  one  of  tbe 
jurors  to  give  a  verdict  for  $22,000,  but  after 
considerable  discussion  as  to  various  amounts 
by  different  jurors,  the  verdict  rendered  was 
finally  agreed  upon  by  all  of  them.  Tbe 
charge  of  misconduct  in  this  respect  was 
within  the  sound  discretion  of  the  trial 
court  who  heard  and  considered  the  testi- 
mony of  the  Jurors  oa  the  motion  for  nev 
trial.  Unless  we  can  say  that  this  discre- 
tion was  abused,  we  have  no  right  to  dls- 
tnrb  the  verdict  on  this  ground.  See  H.  t 
T.  O.  R.  B.  Col  t.  Gray,  105  Tex.  42,  143  8. 
W.  606,  where  it  was  held  by  the  Supreme 
Court  Mr.  Chief  Justice  Brown  deliverlof 
the  opinion,  that  the  trial  Judge  was  in  bet- 
ter position  to  form  a  correct  otmdusion  io 
examining  the  jurors  than  that  court  couM 
from  the  record,  for  which  reason  It  refused 
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to  dlstnrb  tite  verdict  In  the  same  case 
(137  S.  W.  731),  where  a  similar  question 
was  under  consideration,  this  court  held  In 
an  opinion  rendered  by  Mr.  Justice  Jenkins 
that  there  was  no  merit  In  the  contention  as 
to  the  allied  misconduct  of  the  Juror  Bishop, 
on  the  grouhd  that  the  statement  was  a 
mere  expression  of  opinion,  and  not  the  state- 
ment of  a  fact  purporting  to  be  within  the 
knowledge  of  the  Juror.  For  other  cases 
discussing  this  question,  see  San  Antonio 
Traction  Co.  t.  Cassanova,  154  S.  W.  1190; 
GalvestoD,  H.  &  S.  lU  Co.  v.  Plnjenet,  142 
S.  W.  93;  Foley  r.  Northrup,  47  Tex.  Civ. 
App.  277,  105  S.  W.  231 ;  M.,  K.  &  T.  Ry.  Co. 
V.  Brown,  140  S.  W.  1176 ;  Same  v.  Blalack, 
128  S.  W.  706. 

[121  It  Is  serionsly  urged  on  the  part  of 
appellant  that  the  verdict  is  excessive  and 
entirely  disproportionate  to  the  injury  sus- 
tained. We  dlfTer  wlOi  appellant  in  this 
contention.  The  evidence  showed  that  the 
appellee  la  a  young  man,  24  years  of  age, 
earning  from  $1JS0  to  $2  a  day  at  the  time 
of  his  injury,  trtth  a  reasonable  expectation 
that  his  earnings  would  be  greater  In  the 
future;  that  he  was  seriously  and  severely 
buttled  about  the  arm,  breast,  and  hand; 
tfailt  the  shock  knocked  him  unconscious, 
and  In  falling  from  the  pole  his  trousers 
caught  on  one  of  the  steps,  from  which  he 
was  shortly  thereafter  removed;  that  be 
sufFered  great  pain  and  torture  for  a  consid- 
erable time;  that  at  the  trial,  which  oc- 
curred more  than  six  months  thereafter,  he 
still  had  fever  from  the  effects  of  the  injury ; 
that  bis  arm  was  devoid  of  feeUng;  that  It 
would  always  be  a  menace  to  his  health,  and 
that  it  might  finally  have  to  be  amputated; 
that  it  frequently  became  numb,  and  be  suf- 
fered from  the  effects  of  cold ;  that  prior  to 
the  injury  he  was  stout  and  healthy,  weij^- 
Ing  148  pounds,  and  since  that  time  his 
weight  had  been  considerably  reduced;  tliat 
it  rendered  him  nervous  and  prevented  his 
sleeping  soundly.  The  effect  of  the  evidence 
was  to  show  that  his  arm  would  never  be  of 
any  service,  and  was  practically  useless  to 
him,  and  that  he  would  likely  continue  to 
suffer  from  it  as  long  as  he  lived.  In  the  ab- 
sence of  anything  showing,  or  tending  to 
show,  that  the  Jury  were  actuated  by  improp- 
er motives  in  reaching  the  amount  of  the 
verdict,  and  where  the  same  does  not  shock 
the  conscience  of  the  court,  we  think  it 
sboold  be  allowed  to  stand.  The  following 
cases  ate  referred  to  in  support  of  this  view: 
O.,  H.  &  S.  A.  Ry.  Co.  V.  Still,  100  S.  W.  182 ; 
Same  v.  Stevens,  94  S.  W.  305 ;  Railway  Co. 
V.  Blaladi,  128  S.  W.  706;  Railway  Co.  v. 
Brown,  140  S.  W.  1176;  City  of  Galveston 
V.  Ponainsky,  62  Tex.  185,  60  Am.  Rep.  617 ; 
(t.,  O.  &  8.  F.  Riy.  Co.  v.  Greenlee,  62  Tex. 
361 ;  MiChlA's  Dig.  vol.  13,  p.  404,  and  cases 
dted.  Tliis  being  a  matter  entirely  for  the 
eonaidetatioD  of  the  Jury,  and  nothing  being 


shown  to  impeach  the  fairness  of  their  con- 
clusion in  this  respect,  it  beoomea  our  duty 
to  sustain  their  verdict 

There  was  no  affirmative  error  In  the 
charge  of  the  court  on  the  subject  of  contrib- 
utory negligence,  as  complained  of  in  the 
first  and  second  assignments  of  error  of  the 
Light  Company,  plaintiff  in  error  herein. 
Besides  this,  at  the  Instance  of  tliat  com- 
pany the  court  gave  a  specific  charge  on  this 
subject,  for  which  reasons  those  assignments 
are  overruled. 

[13,14]  Plaintiff  In  error  requested  the 
court  to  Instruct  the  Jury,  as  part  of  the  law 
of  the  case,  that  it  was  under  no  duty  to 
provide  a  reasonably  safe  place  for  appellee, 
as  an  employ^  of  the  Phone  Company,  in 
which  to  work,  and  cannot  be  held  liable  for 
tiie  negligence,  if  any,  on  the  part  of  the 
Phone  Company  in  failing  so  to  do.  This 
charge  was  properly  refused:  First  for  the 
reason  that  no  such  issue  was  raised  by  the 
pleadings  or  evidence ;  second,  because  in  no 
event  could  plaintiff  In  error  be  responsible 
for  the  negligence  of  the  Phone  Company, 
and  the  record  discloses  no  effort  to  do  so, 
for  which  reason  the  third  assignment  is 
overniled. 

[1 E,  1 6]  Plaintiff  In  error  requested  the 
court  to  charge  that  in  the  maintenance  of 
its  wires  near  the  Intersection  of  West  Sixth 
and  Jackson  streets.  It  was  only  required  to 
use  ordinary  care  to  avoid  the  escape  of  elec- 
tricity from  its  wires  to  such  other  wires 
that  it  might  reasonably  anticipate  would 
be  erected  and  maintained  at  or  near  the  in- 
tersection of  those  streets.  In  our  opinion 
tills  cbarge  was  properly  refused.  Kotwlth- 
standlng  the  wires  were  originally  prc^erly 
constructed,  the  duty  remained  with  plaintiff 
in  error  to  maintain  them  in  such  condi- 
tion as  to  prevent  their  coming  in  contact 
with  other  wires  that  may  have  been  there- 
after stretched  across  said  street,  and  also 
to  keep  them  properly  insulated.  Further- 
more, the  court  had  given  a  proper  charge 
upon  the  subject  under  consideration,  for 
which  reason  the  fourth  assignment  is  over- 
ruled. 

[17,11]  The  court  correctly  refused  plain- 
tiff in  error's  special  charge  No.  3,  because 
the  same  was  a  peremptory  instruction,  was 
argumentative,  and  on  the  weight  of  evidence, 
and  also  for  the  reasons  heretofore  stated  In 
overruling  ai^ellant's  fourth  and  fifth  as- 
signments. 

The  sixth  assignment  assails  the  verdict 
of  the  Jury  on  the  grounds  that  it  is  exces- 
sive. As  this  feature  of  the  case  has  here- 
tofore been  considered,  we  pretermit  any 
further  discussion  of  It  here. 

Finding  no  reversible  error  in  the  proceed- 
ings of  the  trial  court,  its  Judgment  is  in  all 
respects  affirmed. 

Affirmed. 
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H.  0.  DBINNT  &  00.  ▼.  LEB.    (No.  6828.)* 

(Court  of  GitU  Appeals  of  Texas.    Austin.    May 
11,  1916.    Bebearing  Denied  June  28,  1016.) 

Estoppel  <g=»92(8)  —  Gbourdb  —  Acceptahce 

OF  BENEriTS. 

Where  the  payee  of  a  note,  purporting  on  its 
face  to  be  given  for  the  price  of  one-tUrd  inter- 
est in  property,  transferred  the  note  to  the  plain- 
tiffs as  collateral  securitr  for  a  loan  and  after 
the  adjudication  in  banliruptcy  of  the  payee,  the 
maker  and  payee  executed  a  deed  and  transferred 
possession  of  the  property  to  the  plaintiffs,  in 
consideration  of  which  the  note  was  to  be  can- 
celed and  discharged,  although  the  plaintiffs  sub- 
sequently purchased  the  property  and  note  from 
the  payee's  trustee  in  bankruptcy,  they  were  es- 
topped to  deny  the  validity  of  the  agreement  by 
which  the  maser  was  released  from  liability  on 
the  note. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  f  262;  Dec.  Dig.  <S=>92(8).] 

Error  from  District  Court,  Bell  County; 
Jolm  D.  Robinson,  Judge. 

Suit  by  H.  C.  Denny  &  Co.  against  W.  J. 
Lee.  From  a  Judgment  for  defendant,  plain- 
tiffs bring  error.    Affirmed. 

John  B.  Durrett,  o*  Belton,  for  plaintiffs 
In  error.  W.  W.  Hair  and  Winboum  Pearce, 
botli  of  Temple,  and  A.  L.  Curtis,  of  Belton, 
for  defendant  In  error. 


KEY,  C,  J.  H.  C.  Denny  &  Co.  brouglit 
this  suit  against  W.  J.  Lee  and  sought  to 
recover  upon  a  promissory  note  for  $5,000 
executed  by  Lee  and  made  payable  to  the  or- 
der of  B.  E.  Rankin  and  transferred  by  the 
latter  to  Denny  &  Co.  The  note  was  dated 
October  16,  1906,  was  due  five  years  after 
date,  and  showed  upon  its  face  that  it  was 
for  the  purchase  money  of  the  property 
known  as  the  Bell  County  Roller  Mills,  and 
was  secured  by  a  vendor's  lien  upon  that 
property.  In  his  answer  the  defendant  plead- 
ed the  cancellation  and  discharge  of  the  note 
In  the  manner  hereafter  referred  to.  The 
plaintiffs  assert  that  at  the  time  of  the  agree- 
ment among  the  plaintiffs,  defendant,  and  R. 
E.  B&nkin,  by  which  the  defendant  claimed 
to  have  been  discharged  from  liability  upon 
the  note,  Rankin  had  been  declared  a  bank- 
rupt, and  his  estate  was  in  course  of  admin- 
istration in  the  proper  federal  District  Court, 
and  therefore  the  agreement  referred  to  did 
not  have  the  effect  of  discharging  the  defend- 
ant Lee  from  liability  upon  the  note,  and 
that  in  due  course  of  the  bankruptcy  proceed- 
ings the  note  was  sold  by  the  trustee  in  bank- 
ruptcy and  was  bought  In  by  the  plaintiffs, 
Denny  &  Co.  They  did  not  plead  the  penden- 
cy of  the  bankruptcy  proceeding  at  the  time 
the  agreement  was  made. 

The  trial  court  instructed  the  Jury  to  re- 
turn a  verdict  for  the  plaintiffs  for  the 
amount  of  the  note,  interest,  and  attorney's 
fees,  unless  they  found  for  the  defendant 
under  the  following  instruction: 


"If  you  find  from  the  evidence  that  on  or  abont 
the  29th  day  of  May.  1906,  W.  J.  Lee  and  B.  E. 
Rankin  executed  a  deed  to  Ghas.  F.  Denny  for 
the  benefit  of  H.  C.  Denny  &  Co.,  to  what  is 
commonly  known  as  the  Bell  (bounty  Boiler  Mill 
property,  the  same  being  situated  at  that  time 
on  certain  lots  on  fractional  block  47  of  the  orig- 
inal town  of  Belton,  Bell  county,  Tex.,  and  if 
you  further  find  from  the  evidence  that  it  wtu 
agreed  by  and  between  W.  J.  Lee,  R.  E.  Rankin, 
and  H.  C.  Denny  &  Co.,  that  in  consideration  ^ 
said  conveyance  the  $5,000  note  lierein  sued  od 
was  canceled,  satisfied,  and  discharged,  and  U 
you  further  find  that  in  pursuance  of  said  agree- 
ment and  the  execution  of  said  deed  the  said  B. 
O.  Denny  A  Co.  accepted  the  same  and  went 
into  possession  of  said  property  as  owners  there- 
of, then  you  will  return  a  vermct  for  the  defend- 
ant." 

The  Jury  returned  a  verdict  for  the  defend- 
ant, upon  which  the  court  rendered  Judgment 
in  hia  favor,  and  the  plaintiffs  have  brou^t 
the  case  to  this  court  by  writ  of  error. 

The  proof  shows  that  at  the  time  the  note 
sued  on  was  executed  R.  El  Rankin,  who  was 
then  the  owner  of  the  Bell  County  Roller 
Mills  property,  made  a  contract  with  the  de- 
fendant, W.  J.  Lee,  by  which  the  latter  be- 
came the  purchaser  of  a  one-third  interest 
in  the  property  referred  to,  upon  an  agree- 
ment that  it  was  to  be  operated  as  partner- 
ship property.  However,  no  deed  was  exe- 
cuted by  Rankin  conveying  to  Lee  bis  one- 
third  interest.  Thereafter,  on  March  7, 1907, 
R.  E.  Rankin  and  W.  J.  Lee  borrowed  $10,- 
000  from  the  plaintiffs,  H.  C.  Denny  &  Co., 
for  which  they  executed  three  notes,  each  for 
one-third  of  the  amount  borrowed,  and  at 
the  same  time  they  executed  a  deed  of  trust 
upon  the  Bell  County  Roller  Mills  property 
to  secure  the  loan  referred  to,  and  the  $5,- 
000  note  sued  upon  in  this  case  was  trans- 
ferred by  Rankin  to  Denny  &  Co.  to  be  held 
as  collateral  security  for  the  $10,000  and  the 
three  notes  executed  therefor.  On  the  28th 
day  of  March,  1908,  R.  E.  Rankin  was  ad- 
judged a  bankrupt,  and  on  the  29th  day  of 
May,  1908,  an  agreement  was  entered  into 
among  R.  E.  Rankin,  W.  J.  Lee,  and  Denny 
&  Co.,  as  a  result  of  which  B,  E.  Rankin,  W. 
J.  Lee,  and  his  wife,  Alice  Lee,  executed  a 
deed  conveying  to  Denny  &  Co.  the  Bell  Coun- 
ty Roller  Mills  property,  the  consideration 
recited  in  the  deed  being  the  payment,  satis- 
faction, cancellation,  and  discharge  of  the 
balance  owing  by  R.  B.  Rankin  and  W.  J. 
Lee  upon  the  three  notes  hereinbefore  re- 
ferred to,  given  for  the  $10,000  borrowed  by 
Rankin  and  Lee  from  Denny  &  C!o.  and  se- 
cured by  deed  of  trust  upon  the  mill  prop- 
erty. 

The  defendant,  Lee,  averred  In  liis  answer 
that  a  further  consideration  for  the  execution 
of  that  deed  was  an  agreement  among  all 
three  of  the  parties  to  the  effect  tliat  the  $5,- 
000  note  sued  upon  in  this  case,  and  then 
held  by  Denny  &  Co.  as  collateral  security 
for  the  three  notes  executed  by  R.  S<.  Bankhi 
and  defendant,  Lee,  was  to  be  canceled  and 


'or  other  casei  see  same  tootc  and  KEY-NCMBBR  In  all  Key-Numbered  Dlgeita  and  Indexei 
•Application  tor  writ  of  error  pending  In  Snprema  Court. 
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discharged.  That  Issue  was  submitted  to  the 
Jury,  decided  In  favor  of  Lee  upon  evidence 
which  supports  that  decision,  and  therefore 
the  case  must  be  disposed  of  In  this  court 
upon  the  assumption  that  the  agreement  of 
cancellation  and  discharge  was  made  as  al- 
leged by  the  defendant.  Subsequent  to  that 
agreement,  the  plaintiffs,  Denny  &  Co.,  made 
the  necessary  affidavit  to  prove  up  their  $10,- 
OOO  claim  against  R.  B.  Rankin  In  the  bank- 
ruptcy court.  Including  the  alleged  fact  that 
their  demand  against  Rankin  for  $10,000  was 
secured  by  a  trust  deed  on  the  Bell  County 
Roller  Mills  property,  and  by  the  note  in- 
volved in  this  suit,  which  had  been  deposited 
with  the  plaintiffs  as  collateral  security. 
Thereafter,  and  in  due  course  of  bankruptcy 
proceedings  the  Roller  Mills  property  and  the 
$5,000  note  here  involved  were  sold  and  con- 
veyed to  the  plaintiffs  by  the  trustee  in  bank- 
ruptcy by  a  deed  of  conveyance  executed 
June  23,  1909.  The  defendant,  Lee,  alleged 
and  proved  that  the  proceedings  referred  to 
were  inaugurated  and  consummated  ?vithout 
any  notice  to  him,  and  also  charged  that 
they  were  fraudulent  as  against  him. 

Without  referring  Et>ecifically  to  the  assign- 
ments of  error,  it  Is  sulficient  to  say  that  the 
ground  upon  whidi  a  reversal  is  sought  is 
clearly  stated  in  the  following  proposition 
copied  from  the  brief  filed  by  counsel  for 
idaintifFs  in  error: 

"After  an  adjudicatjon  in  bankruptcy  has 
been  made,  the  title  to  all  the  property  of  the 
bankrupt  as  of  that  date  passes  to  the  person 
who  is  aDbsequently  chosen  trustee;  the  trustee 
of  the  estate,  upon  his  appointment  and  qualifi- 
cation, is  vested  by  operation  of  law  with  the  ti- 
tle of  the  bankrupt  to  his  property  as  of  the 
date  he  was  adjudged  a  bankrupt;  and  all  ti- 
tles claimed  through  or  under  him  subsequent  to 
adjudication  are  by  force  of  law,  and  without  re- 
gard to  the  knowledge  or  motives  of  the  one  so 
claiming,  overthrown  and  defeated." 

As  a  general  rule,  the  soundness  of  that 
proposition  may  be  conceded;  but  we  regard 
this  case  as  an  exception  to  it.  The  only 
Interest  which  the  plaintiffs  first  had  in  the 
note  here  involved  resulted  from  the  fact 
that  it  had  l>een  delivered  to  them  as  collater- 
al security  fdr  the  $10,000  which  they  loaned 
to  Rankin  and  Lee.  Lee's  liability  to  the 
plaintiffs  upon  the  note  so  held  by  them  as 
ccrilateral  security  was  not  primary,  but 
secondary  only;  and  whenever  the  ddbt  for 
which  that  note  was  held  as  security  was 
discharged,  the  plaintiffs'  right  to  enforce 
payment  of  the  collateral  security  termi- 
nated. According  to  the  finding  of  the  Jury, 
the  plaintiffs  entered  into  an  agreement  with 
Lee  to  the  effect  that,  if  he  and  Us  wife 
would  ]oin  Rankin  in  the  deed  ccmveylng  the 
Roller  Mills  property  to  the  plaintiffs,  his 
UaUllty  to  the  plaintiffs  upon  the  note  in- 
▼olred  in  this  case  would  terminate.  He  and 
his  wife  executed  that  deed,  and  the  undisput- 
ed proof  shows  that  the  plaintiffs  immed- 
iately thereafter  took  possession  of  the  prop- 
«rty  thereby  conveyed,  and  have  held  It  as 
their  own  ever  since. 

As  no  bankruptcy  proceedings  were  pend- 
ing against  either  Denny  &  Co.  or  W.  J. 


Lee,  it  cannot  be  snccessfully  contended 
that  the  agreement  referred  to  did  not  have 
the  effect  of  releasing  the  latter  from  the 
then  existing  liability  to  the  former,  In  so 
far  as  the  $5,000  note  was  concerned;  but 
this  case  Involved  another  and  more  difficult 
question.  But,  conceding  that  after  making 
the  contract  referred  to  Denny  &  Co.  had  no 
further  Interest  in  the  note,  the  fact  remains 
that  it  was  apparently  an  asset  of  E.  E.  Ran- 
kin's estate,  which  estate  at  the  time  the  con- 
tract was  made  was  being  administered  by  the 
bankruptcy  court,  and  therefore  Rankin  had 
no  power  to  make  a  contract  for  the  release 
of  Lee  which  would  prevent  that  court  from 
dealing  with  the  note  as  an  asset  of  the  bank- 
rupt estate;  and  that  court,  in  the  exercise 
of  its  Jurisdiction  over  Rankin's  estate,  made 
an  otder  directing  the  trustee  in  bankruptcy 
to  sell  both  the  mill  property  and  the  note; 
and  the  latter  having  reported  that  Denny  & 
Co.  had  offered  to  take  the  mill  property  and 
the  note  in  satisfaction  of  the  claim  which 
they  had  proved  up  against  the  estate,  the 
court  authorized  the  trustee  to  accept  that 
offer,  which  was  done,  and  the  trustee  made 
a  deed  conveying  the  mill  property  and  the 
note  to  Denny  &  Co.  That  deed  recites  an 
additional  consideration  of  $176,  but  the  un- 
disputed testimony  06  appellants'  witness  C. 
F.  Denny  indicates  that  such  recited  consid-  ' 
eratlon  was  not  In  fact  paid;  but  we  do  not 
regard  that  fact  as  of  any  particular  impor- 
tance. 

Appellant's  contention  is  that  as  the  note 
in  question  was  made  payable  to  R.  E.  Ran- 
kin, and  was  regularly  sold  before  its  matur- 
ity by  the  trustee  in  bankruptcy,  and  bought 
in  by  appellants,  £hey  thereby  acquired  title 
to  it,  and  that  their  right  to  enforce  its  pay- 
ment cannot  be  defeated  by  reason  of  the  con- 
tract formerly  entered  into  by  themselves, 
Rankin,  and  Lee,  for  the  reason  that,  as 
Rankin's  estate  was  then  being  administered 
l^  the  bankruptcy  court,  he  had  no  power 
to  contract  for  the  release  of  Lee.  While 
that  question  is  not  altogether  free  from 
difficulty,  we  have  reached  the  conclusion 
that  appellants'  contention  is  unsound.  It 
must  be  bom  In  mind  that  the  note  in  ques- 
tion showed  upon  its  face  that  it  was  given  for 
the  purchase  price  of  a  one-third  interest  in 
the  mill  property.  There  was  other  testi- 
mony showing  clearly  that  appellants  knew 
that  fact  at  the  time  the  contract  was  made 
by  which  appellants  and  Rankin  agreed,  in 
substance,  that  if  Lee  and  his  wife  would 
Join  Rankin  in  a  deed  conveying  the  mill 
property  to  appellants  he  should  be  released 
from  liability  upon  the  note.  That  agreement 
was  the  consideration  moving  appellee  and 
his  wife  to  execute  the  deed,  by  which  he  was 
divested  of  bis  title  to  the  mill  property  and  • 
such  title  was  vested  in  appellants.  Knowing 
all  these  facts,  appellants  accepted  the  deed 
referred  to,  took  possession  of  the  mill  prop- 
erty, and  have  enjoyed  Its  use  ever  since, 
and  therefore  they  are  estopped  from  deny* 
ing  the  validity  of  the  agreement  by  which 
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tbey  and  Rankin  undertook  to  release  appel- 
lee from  liability  on  the  note.  In  other  words, 
if  appellee  had  declined  to  convey  his  in- 
terest In  the  mill  property  to  appellants, 
then,  upon  payment  of  the  note  In  controver- 
sy, he  would  become  the  absolute  owner  of  a 
one-third  interest  in  the  mill  property; 
whereas,  on  account  of  the  execution  by  him 
of  the  deed  referred  to,  the  consideration  for 
the  note  has  failed,  and  if  he  is  compelled  to 
pay  it  now  he  loses  the  consideration  for 
which  it  was  given,  and,  as  disclosed  by  the 
record,  obtains  no  benefit  whatever,  except 
that  he  received  a  salary  of  $100  a  month  for 
about  18  months  while  acting  as  manaxer  of 
the  mill,  which,  no  doubt.  Is  fully  offset  by  the 
fact  that  appellants  hdve  had  the  exclusive 
use  and  benefit  of  all  the  property  ever  since 
the  contract  referred  to  was  made.  So  It  ap- 
pears that  all  the  equities  are  in  appellee's 
favor.  In  fact,  the  books  do  not  reveal  many 
cases  which  appeal  more  strongly  to  the  con- 
science of  a  chancellor  for  the  interposition 
of  equity  powers  to  prevent  the  consomma- 
tlon  of  what  would  otherwise  be  a  gross 
wrong.  It  would,  we  think,  be  a  violation  of 
a  cardinal  mie  of  equity  to  permit  appellants 
to  enjoy  the  benefits  which  have  resulted  to 
them,  and  at  the  same  time  deny  the  validity 
of  the  contract  through  which  they  obtained 
such  benefits. 

This  disposes  of  the  only  questions  pre- 
sented to  this  court  for  decision ;  and  as  we 
decide  them  against  the  plaintiffs  in  error,  it 
follows  that  the  Judgment  should  be  affirm- 
ed ;  and  It  Is  so  ordered. 

AflBrmed.  

DOSS  et  al.  v.  CHAMBERS  et  al.    (No.  6706.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Nov. 

1,  1916.) 

1.  Costs,  «=93— Taxation  —  Appeai*— StJo- 
CEssFni.  Party. 

In  civil  cases  the  general  rule  is  that,  when 
an  appellant  obtains  judgment  in  the  appellate 
court  on  the  merits  in  bis  favor,  he  also  obtains 
judgment  against  his  adversary  for  all  the 
costs;  bnt,  if  no  costs  can  be  collected  from 
the  adverse  party,  the  appellant  is  liable  to 
all  court  offlcials  for  costs  incurred  by  him. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  il  369-375,  384-387 ;   Dec.  Dig.  <8=»93.] 

2.  Costs  <S=»93— Taxation  Aoainbt  St7CCESS- 
FUL  Pabtt. 

In  view  of  Vernon's  Sayles*  Ann.  Civ.  St. 
1914,  art  3067,  providing  that  costs  in  nil  con- 
tested election  cases  shall  be  taxed  according  to 
laws  governing  costs  in  civil  cases,  where  the 
contpstant  secures  a  judgment  on  appeal  in  his 
favor,  and  although  the  costs  cannot  be  collected 
against  the  contestees,  the  contestant  can  be 
taxed  only  with  the  costs  incurred  by  him. 

lEd.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  SS  369-3T5,  384-387;    Dec.  Dig.  <S=»93.] 

Appeal  from  XMstrlct  Court,  Mllam  Coun- 
ty ;  J.  C.  Scott,  Judge. 

On  motions  for  rehearing  by  defendants 
and  by  plaintiffs.  Defendants'  motion  over- 
ruled, and  plaintiffs'  motion  granted. 

For  former  opinion,  see  188  S.  W.  260. 

Morrison  &  Lewis,  of  Camermi,  for  appel- 
lants.   J.  W.  Gataer  and  SL  A.  Camp,  botb 


of  Rockdale,  and  XL  A.  Wallace,  of  Cameron, 
for  appellees. 

KET,  C.  J.  Appellees  have  presented  a 
motion  for  rehearing,  which  has  been  duly 
considered  and  is  overruled.  The  main  ques- 
tions therein  presented  were  sufficiently  dis- 
cussed In  our  former  opinion. 

Appellants  have  also  filed  a  motion  for  re- 
hearing, which  complains  of  that  part  of  the 
judgment  of  this  court  which  taxes  all  the 
costs  against  tbem,  and  we  have  reached  the 
conclusion  that  their  complaint  Is  well  found- 
ed, and  that  our  judgment  in  that  respect  is 
erroneous.  The  cases  cited  in  our  former 
opinion  do  not  go  to  the  extent  of  holding 
that  in  cases  of  this  kind  it  is  proper  to  tax 
all  the  costs  against  the  successful  litigant. 
It  Is  provided  by  statute  (Vernon's  Sayles' 
Ann.  Civ.  St  1014,  art.  3067)  that: 

"The  costs  in  all  contested  election  cases  shall 
be  taxed  according  to  the  laws  governing  costs 
in  civil  cases,  except  when  otherwise  specially 
provided." 

[1]  The  general  rule  in  civil  cases  is  that, 
when  an  appellant  obtains  a  judgment  In  the 
appellate  conrt  deciding  the  case  on  its  mer- 
its In  his  fftvor,  he  also  obtains  a  Judgment 
against  his  adversary  for  all  the  costs ;  but, 
tf  no  costs  can  be  collected  from  the  adverse 
party,  he  is  liable  to  the  officers  of  the  sever- 
al courts  for  the  costs  Incurred  by  him.  As 
to  contested  elections,  where  the  adverse 
party  is  certain  county  officers  designated  by 
statute,  as  In  this  case,  then  it  is  provided  by 
statute  that  no  costs  shall  be  taxed  against 
such  contestees.  But  no  statute  has  been  cit- 
ed, and  we  have  found  none,  which  provides 
that,  in  the  contingency  just  referred  to,  any 
other  costs  should  be  taxed  against  the  suc- 
cessful litigant,  except  those  incurred  by  Mm. 

[2]  So  we  conclude  that  no  authority  exists 
for  taxing  against  appellants  any  costs,  ex- 
cept those  incurred  by  them,  and  the  judg- 
ment rendered  by  this  court  will  be  reformed 
in  that  respect  It  may  be  true  that  our  rul- 
ing In  this  regard  will  result  in  depriving 
some  of  the  officers  of  some  of  their  costs; 
but  that  affords  no  sufficient  reason  for  tax- 
ing such  costs  against  a  litigant  who  has 
been  compelled  to  go  into  conrt  to  secure  the 
rights  he  was  entitled  to  under  the  law.  The 
law  makes  him  responsible  for  such  costs  as 
were  incurred  at  his  insCance,  but  it  does  not 
require  blm  to  pay  the  costs  incurred  at  the 
instance  of  bis  adversary ;  and  therefore  the 
result  may  be,  as  it  Is  in  some  other  In- 
stances, that  certain  officers  will  receive  no 
compensatlOTi  for  services  they  have  rendered. 
But  It  must  be  borne  in  mind  that  they  do  not 
render  sudi  services  for  the  litigant  who  is 
finally  successful,  that  the  Legislature  has 
the  power  to  require  officers  to  render  certain 
services  without  compensation,  and  It  accom- 
plished that  result  when  It  expressly  declared 
that  in  cases  of  this  kind  no  costs  should  be 
taxed  against  the  contestees,  and  failed  to 
provide  for  their  payment  by  the  government 

Motion  granted. 
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LOUISVIIiLB  ft  N.  B.  CO.  et  al.  ▼.  SIMP- 
SON. 

(Court  of  Appeals  of  Kentucky.    Sept  22, 
1916.) 

1.  Mabteb  ako  Sebvart  €=»330(3)— AsaAHLT 
BT  Servant  —  Ac!TioN8— E vidkncb— Sttiti  - 
cnsNCT. 

In  an  action  against  defendant  railroad 
company  for  an  alleged  assault  by  its  sectinn 
foreman  upon  plaintiff,  a  section  laborer,  who 
was  staying  in  the  house  while  recovering  from 
injuries,  evidence  held  to  show  that  plaintiff 
was  the  aggressor,  and  if  the  foreman  cursed 
him  and  demanded  that  he  leave,  it  was  the  re- 
snlt  of  his  prior  profanity. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  1272;  Dec.  Dig.  9=> 
330(3).] 

2.  Assault  and  Battebt  «=»2— "Assault"— 

RlQBT     to     HECOVKB— lilABrUTT     01"     MaS- 
TEB. 

A  railroad  company  is  not  liable  to  a  section 
laborer  because  tne  section  boss,  in  whose 
bouse  the  laborer  was  staying  after  injuries, 
cursed  bim  and  told  him  to  leave,  when  the 
laborer  declined  to  sign  a  release,  the  acts  of 
the  section  boss  not  being  an  "assault,"  which 
is  an  unlawful  offer  of  corporeal  injui?  to  an- 
other b^  force  which  creates  a  well-grounded 
fear  of  immediate  peril;  this  being  particular- 
ly true,  as  the  section  boss  only  cursed  the 
laborer  after  the  laborer  bad  begun  a  verbal 
battle. 

[Kd.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  }  1 ;   Dec.  Dig.  "S='2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,   Assault] 

3.  Davaoes  €=»163(1)— Prebtjmptioms. 

Where  the  laborer  left  the  section  boss* 
house  on  the  evening  of  the  altercation,  but  re- 
turned on  the  following  day,  remaining  there 
for  over  two  weeks,  the  fact  that  after  his  re- 
turn he  received  medical  treatment  will  raise 
no  presumption  that  his  ejection  resulted  in 
physical  injury;  it  appearing  that  the  house 
to  which  he  went  was  nearby. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {{  464,  455 ;    Dec.  Dig.  e=>ie3(l).] 

4.  Assault  and  Battery  ^=3l2— Injuries 
TO  Servant— Liability— Pbotooation. 

In  such  case  the  track  laborer  cannot  re- 
cover for  mortification,  where  the  section  boas 
cursed  him  in  retaliation  for  his  profanity,  or 
demanded  that  he  leave  his  house  because  the 
laborer  had  been  cursing  in  the  presence  of 
the  boss'  wife. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  t  10;  Dec.  Dig.  <»=»12.] 

5.  Mabteb  and  Servant  «=»19(K1)— Injubus 
to  Servant— Liability  fob  Aoia  of  Sufx- 
biob. 

An  employer  is  not  liable  for  the  acts  of  a 
superior  servant  in  cursing  or  verbally  abusing 
an  inferior  servant  where  the  abuse  does  not 
amount  to  an  assault 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g{  449,  450,  463,  46S ;  Dec. 
Dig.  «=»190(1).1 

ft.  LiBXL    AND    SlAHDEB    «S>6(2)— SlANDKB— 

What  Constitutes. 
Where  a  superior  servant  of  a  track  labor- 
er who  was  injured  cursed  falm  and  told  him 
that  be  wanted  to  be  hurt,  when  the  laborer 
refnsed  to  sign  a  release  for  injuries,  such  fact 
does  not  constitute  slander. 

[Ed.  Note.— For  other  cases,  see  JAM  and 
Slander,  Cent  Dig.  «  8,  4,  12.  13 ;  Dec.  Dig. 
«=>6(2).] 


7.  Mastbb  and  Sebvart  «=9302(2)— Liabil- 

ITY  OF  Master  fob  Slandeb. 
For  a  master  to  be  liable  for  slander  ut- 
tered or  published  by  a  servant,  the  servant 
most  be  acting  within  the  apparent  scope  of 
his  employment  or  his  act  must  be  authorized 
or  ratified  by  the  master;  therefore  slanderous 
statements,  uttered  by  a  section  boss  when  he 
attempted  to  get  a  track  laborer  to  sign  a  re- 
lease for  injuries,  do  not  render  the  railroad 
company  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1218,  1219;  Dec.  Dig. 
«=»S02('2).] 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  Jesse  SimpsoD  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  an- 
other. There  was  a  judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

Benjamin  D.  Warfldd,  of  LoulsvUle,  Pen-' 
dleton.  Bush  &  Bush,  of  Winchester,  and  Shel- 
by, Northcutt  if  Shelby,  of  Lexington,  for 
appellants.   Hays  &  Hays,  of  Winchester,  for 

appellee. 

SETTLE,  J.  The  appellee,  Jesse  Simpson, 
brought  this  action  In  the  Clark  circuit  court, 
seeking  to  recover  of  the  appellants,  Louis- 
ville &  NasbvUle  Railroad  Company  and 
Roscoe  Schoonover,  damages  upon  two 
grounds ;  the  first  paragraph  of  the  petition 
alleging  a  personal  injury  caused  appellee  by 
a  blow  on  the  head  from  a  small  stone  which, 
by  the  alleged  negligence  of  the  appellants, 
in  some  unaccountable  way  became  loose 
and  fell  upon  him  from  the  top  of  the  wall 
of  a  cut  in  which  'he  and  other  section  hands 
in  appellants'  employ  were,  at  the  time,  at 
work  constructing  a  new  railroad  track, 
under  the  supervision  of  its  section  foreman, 
Roscoe  Schoonover.  The  second  paragraph 
of  the  petition  sought  a  recovery  for  an  al- 
leged assault  upon  appellee  by  the  appellant 
Schoonover  because  of  the  former's  refusal, 
as  claimed,  to  sign  an  acquittance  releasing 
the  appellant  railroad  company  from  dam- 
ages on  account  of  bis  personal  injuries.  On 
the  trial  the  drcnit  court,  being  of  the 
opinion  that  fb6  evidence  failed  to  show 
that  the  blow  on  the  head  received  by  ap- 
pellee from  the  falling  stone  was  caused  by 
any  negligence  on  the  part  of  appellants,  and 
that  the  .injury  resulted  from  an  assumed 
risk  incident  to  appellee's  employment,  in- 
structed the  Jury  to  allow  him  no  damages 
therefor,  but  permitted  the  case  to  go  to 
the  Jury  upon  the  cause  of  action  set  up  In 
the  second  paragraph  of  the  petition.  A 
verdict  was  returned,  awarding  appellee 
damages  against  the  two  appellants  in  the 
sum  of  $400.  Appellants  were  refnsed  a  new 
trial,  and,  proceeding  in  conformity  to  rule 
20  (169  S.  W.  vll),  of  this  court,  they  have 
therein  prayed  an  appeal  from  the  Judgment 
entered  upon  the  verdict  in  question. 

As  the  correctness  of  the  trial  court's  ac- 
tion in  refusing  appellee  a  recovery  upon 
the  cause  of  action  set  out  by  the  first  para- 
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graph  of  the  petition  Is  not  before  bs  for  re- 
view, by  cross-appeal  or  oQierwlse,  It  only 
remains  to  be  determined  whether  the  case 
should  have  gone  to  the  jnry  upon  the  cause 
of  action  alleged  in  the  second  paragraph  of 
the  petition. 

[1,2]  It  Is  appellants'  contention  that  nei- 
ther the  averments  of  the  second  paragraph 
of  the  petition,  nor  the  evidence  offered  In 
support  thereof,  entitled  appellee  to  recover 
of  them,  or  either  of  them,  the  damages 
claimed,  for  which  reason  the  trial  court 
erred  In  refusing  the  peremptory  Instruction 
directing  a  verdict  for  them,  asked  at  the 
conclusion  of  the  evidence.  Reduced  to  con- 
crete form,  the  cause  of  action  relied  on  In 
the  second  paragraph  of  the  petition  Is  that 
'the  appellant  Schoonover,  when  appellee  re- 
fused to  sign  a  paper  presented  htm,  said  to 
appellee  that  If  he  could  not  sign  the  paper 
he  could  leave  his  (Schoonover's)  house,  and 
that  Schoonover  then  cursed  appellee,  and 
further  said  to  him  that  he  believed  he  had 
wanted  to  get  hurt  Appellee's  claim  as  to 
what  was  then  actually  said  and  done  by 
Schoonover  can  better  be  ascertained  from 
the  following  testimony  given  by  him  on  his 
direct  examination: 

"Q.  Well,  what  then  occurred?  A.  Well, 
after  I  stayed  at  the  foreman's  for  4  days,  he 
came  in  one  evening  and  brought  papers  for 
me  to  sign ;  asked  me  to  sign  them.  I  said,  'No, 
Roscoe,  I  don't  want  to  sign  any  paper.'  Q. 
What  papers  were  they?  A.  He  said  53  and 
63.  I  Baid,'Rosco6,  1  won't  sign  63;  I  will 
sign  63.'  He  cussed  and  said,  'Damn  yoa ; 
you  will  sign  it.'  I  said,  'I  won't'  He  said, 
'God  damn  you}  you  wanted  to  get  hurt ;'  said, 
'If  you  can  t  sign  the  papers,  you  can  get  out 
of  my  house,  I  guess.'  I  couldn't  help  but  cry ; 
I  went  down  to  Mr.  Toung's.  Q.  What  paper 
did  he  say  it  was;  told  you  to  sign?  A.  He 
just  brought  a  paper  to  me;  said,  'Here  sign 
this  paper.'  He  had  it  all  ready,  about  made 
out;  I  said,  'No,  Roscoe,  I  don't  want  to  sign 
that-  paper  now ;  plenty  of  time  for  me  sign 
the  paper.'  He  said,  'God  damn  you ;  you 
can  get  out  of  my  house ;'  that  is  the  words  he 
said.  Q.  What  was  his  attitude,  friendly  or 
not?  A.  No,  sir;  he  was  mad,  seemed  like  he 
come  in  mad,  or  something  or  another.  I  don't 
know  what  wag  the  matter  with  him." 

It  further  appears  from  his  testimony,  as 
well  as  that  of  Schoonover,  that  paper  53, 
signed  by  him,  contained  a  statement  of  the 
time  he  had  worked  for  the  railroad  com- 
pany and  the  amount  due  him  therefor.  It 
is  not  clear  from  appellee's  testimony  what 
the  contents  of  paper  63  were,  but  apparent 
from  the  testimony  of  Schoonover  and  one 
or  two  other  employ^  of  the  railroad  com- 
pany, and  uncontradicted  by  appellee,  that 
It  contained  what  purported  to  be  a  state- 
ment as  to  the  manner  in  which  appellee 
had  received  the  Injury  to  his  head  from  the 
falling  stone,  and  also  that  the  paper  had 
been  signed  by  some  of  the  railroad  com- 
pany's employes  who  witnessed  the  accident, 
before  It  was  presented  to  appellee  by 
Schoonover  for  his  signature.  The  facts 
last  stated  are  in  part  shown  by  the  fol- 


lowing   excerpts    from    the    testimony    of 
Schoonover: 

"Q.  Please  just  state  what  happened  at  that 
time.  A.  What  happened  at  the  time  I  asked 
him  to  do  that  (sign  paper  63)?  Q.  Yes.  A. 
This  afternoon  some  of  the  boys  were  in  the 
other  house  just  before  work  time  at  noon,  I 
let  all  the  boys— called  them  all  in  there  just 
before  that,  who  saw  it  hit  him,  you  know; 
asked  hiin  to  sign,  handed  the  report  to  Jess* 
to  sign;  told  him  to  sign;  asked  him  to  si^ 
it  He  said  he  wasn't  going  to  sign  anything. 
I  said,  'Well  it  ain't  nothing  to  me  if  you  don  C 
sign  it;  I  just  asked  you.'  Q.  So  that  the 
same  report  you  had  asked  the  others  to  sign, 
you  asked  him  to  sign?    A.  Tea,  sir." 

With  respect  to  what  appellee  then  said 
and  did  Schoonover  further  testlfled  as  fol- 
lows: 

"Q.  He  declined  to  sign?  A.  Yes,  sir;  first 
cursed,  and  said  he  wasn't  foing  to  sign  noth- 
ing. *  *  *  Q.  Did  Mr.  Simpson  ask  to  have 
it  read  to  him?  A.  I  give  it  to  him  to  read; 
he  says,  'Let  me  see  that  paper.'  I  just  hand- 
ed it  to  him  ;  he  went  ahead ;  went  to  reading 
it.  Q.  Did  he  ask  you  to  read  it  to  him?  A 
No,  car.  Q.  Did  you  at  that  time  tell  him  that, 
'Damn  you,  sign  that'  or  that  he  couldn't  stay 
at  your  house  if  he  mdn't  sign  that  report?  A. 
Never  said  anything  like  that  Q.  Did  you  say 
anything  in  substance  like  that?  A.  No,  sir. 
Q.  Was  there  something  that  was  unpleasant 
that  happened  between  you  and  Mr.  Simpson 
about  him  staying  in  that  house  there?  A 
Well,  not  that  night  I  asked  him ;  he  just  laid 
around  there.  I  was  working  all  the  time.  1 
'lowed  that  I  could  get  him  to  carry  a  httle 
water,  something  or  other  around  there  to  pay 
for  his  board.  I  asked  liim  that  night  if  he 
would  do  that;  he  said  no,  he  was  going  to  put 
himself  in  the  hands  of  the  company  for  a  place 
to  board;  went  on  down  to  Young's;  came 
back  next  day." 

The  following  testimony  was  given  by 
Schoonover  on  cross-examination. 

"Q.  Did  yoD  curse  him  (appellee)?  A.  After 
he  cursed.  He  commenced  to  curse  as  my  wife 
was  standing  there.  Q.  You  did  curse  him? 
A.  Yes,  sir;  I  did  curse  him.  ♦  •  •  Q.  You 
remember  that  you  cursed  him  on  the  occasion 
that  he  was  signing  those  papers?  A.  No,  sir; 
didn't  curse  him  over  that  at  all;  just  give 
him  the  paper,  asked  him  to  sign  it.  He  cursed 
and  said  he  wasn't  going  to  sign  it.  I  told 
him  that  was  all  right.  *  *  •  Q.  Tell  aU 
your  words.  A.  I  never  cursed  him  at  the  time 
of  signing  the  papers;  it  was  that  night  I 
cursed  him.  Q.  Just  before  he  left  your  house? 
A.  Yes,  sir.  Q.  What  did  you  say  to  him?  A 
He  come  in  uiere,  and  said  he  was  going  to 
leave,  going  to  put  himself  in  the  bands  of  the 
company  for  board.  He  cursed;  wanted  his 
time.  I  cursed.  Q.  What  did  you  say  to 
him?  A.  I-  told  him,  damn  him,  get  his  time. 
Q.  Did  you  say  anything  further  to  him?  A. 
No,  sir.' 

The  conversation  betweaa  appellee  and 
Schoonover  at  the  time  the  former  was  asked 
to  sign  the  paper  or  papers  presented  him 
by  the  latter  occurred  some  time  during  the 
afternoon,  and  later  in  the  afternoon  or  tliat 
night  appellee  left  Schoonover's  house,  went 
to  that  of  a  Mr.  Young,  where  he  remained 
until  the  following  day  and  then  returned  to 
Schoonover's  bouse,  and  with  the  consent  of 
Schoonover  remained  there  for  at  least  15 
days,  at  the  end  of  which  time  he  went  to 
Cincinnati,  having  obtained  through  Schoon- 
over a  Tf&sa  for  the  trip.    While  at  Scboon- 


Digitized  by 


Google 


Ky^ 


liOmsVILLE  &  K.  B.  CO.  ▼.  SIMPSOK 


299 


over's  Anting  tbe  16  dttys,  and  for  tbe  pur- 
pose of  paying  something  toward  Us  board, 
ai^)eUee  did  some  work  about  tbe  house,  as- 
sisting Scboonover's  wife  with  tbe  cooking 
and  doing  various  chores.  During  tbe  same 
time  be  also  did  some  work  for  a  man  named 
Burch  who  lived  In  the  neighborhood.  Ap- 
pellee and  Schoonover  both  testified  that  they 
bad  known  each  other  about  eight  years 
prior  to  tbe  coming  of  appellee  to  Scboon- 
over's boose.  It  will  appear  from  what  has 
been  said  of  the  testimony  of  both  appellee 
and  Schoonover  that  there  had  been  the  best 
of  feeling  between  them  down  to  tbe  occur- 
rence of  the  conversation  at  tbe  time  appel- 
lee was  asked  by  Schoonover  to  sign  the  pa- 
pers, to  one  of  which  he  refused  to  place  bis 
signature,  and  the  fact  that  appellee,  after 
spending  one  night  at  Young's,  voluntarily 
returned  on  tbe  following  day  to  Scboon- 
over's residence  and  remained  there  for  15 
days,  thereby  renewing  their  cordial  rela- 
tions, makes  it  appear  Improbable  that  be 
was  as  greatly  humiliated  or  intimidated  by 
what  was  said  and  done  to  him  by  Schoon- 
over before  be  went  to  Young's  as  claimed  by 
blm  in  testifying  on  the  trial.  Furthermore, 
it  appears  from  the  evidence  that  appellee 
was  not  cursed  by  Schoonover  until  after  thf> 
latter  had  been  cursed  by  him  and  In  the 
presence  of  bis  wife.  This  la  dearly  shown 
by  the  testimony  of  Schoonover,  and  undenied 
by  any  statement  contained  in  the  testimony 
of  appellee,  or  that  of  any  other  witness. 
The  view  thus  presented  of  the  transaction 
by  the  evidence  would  seem  to  prove  appellee 
to  be  the  first  aggressor  or  wrongdoer  and 
make  reasonable  tbe  inference  that  tbe  curs- 
ing done  by  Schoonover  was,  as  claimed  by 
blm,  provoked  by  that  first  employed  by  ap- 
pellee, and  hence  was  Indulged  in  by  way  of 
retaliation. 

But,  admitting  for  present  purposes  tbat 
the  acts  of  Schoonover  complained  of  were 
committed  as  alleged  In  the  petition,  and 
waiving  consideration  of  the  question  wheth- 
er be  was,  at  the  time,  acting  as  an  agent  or 
servant  of  the  appellant  Louisville  &  Nash- 
ville Ballroad  Company,'  and  in  the  apparent 
scope  of  his  employment  as  such  agent  or 
servant,  it  becomes  Important  to  determine 
whether  his  acts  constituted  an  assault,  as 
claimed,  for  which  appellee  may  recover  dam- 
ages against  either  of  tbe  appellants.  "An 
assault  is  an  unlawful  offer  of  corporeal  In- 
jury to  another  by  force,  or  force  unlaw- 
fully directed  toward  the  person  of  another, 
under  such  drcomstances  as  create  a  well- 
foonded  fear  of  Immediate  peril."  8  Cyc. 
1066.  It  Is  true  that  to  rendw  one  liable  for 
an  assault  It  is  not  essential  tbat  any  dan- 
ger actually  result  from  his  act,  or  that  a 
blow  be  actually  inflicted.  But  It  is  essen- 
tial tliat  there  be  an  offer  of  or  attempt  at 
corporeal  Injury  to  another  by  force,  made 
under  such  drcumstances  as  will  reasonably 
produce,  and  is  calculated  to  produce,  in  the 


mind  of  the  latter  a  well-founded  fear  of 
immediate  peril  to  bis  life  or  person.  Meas- 
ured by  this  test,  the  .acts'  of  Schoonover  can- 
not be  said  to  have  constituted  an  assault. 
There  was  no  showing  of  force  on  the  part 
of  Schoonover,  no  offer  of  or  attempt  at  cor- 
poreal Injury  to  appellee,  and  no  claim  upon 
tbe  part  of  the  latter  tbat  he  apprehended 
violence  from  tbe  words  or  conduct  of  Schoon- 
over, or  that  he  was  placed  in  fear  of  Im- 
mediate or  any  sort  of  peril  to  his  life  or 
pers<«,  at  his  hands.  Furthermore,  there  is 
nothing  in  the  evidence  conducing  to  prove 
that  tbe  injury  to  appellee's  head,  caused  by 
the  blow  from  the  falling  rock  In  tbe  cut, 
was  in  any  way  aggravated  or  increased  be- 
cause of  bis  being  compelled,  U  he  was  com- 
pelled, to  leave  the  house  of  Schoonover,  to  go 
to  that  of  Young,  and  there  spend  tbe  night. 
The  house  of  Young  was  near  that  of  Schoon- 
over, and  it  is  neither  claimed  nor  proved 
that  in  going  to  Young's  appellee  was  ex- 
posed to  such  weather  conditions  or  discom- 
fort as  could  have  aggravated  the  wound  on 
his  head. 

Placing  upon  Scboonover's  acts  the  worst 
construction  that  might  be  given  them  from 
appellee's  testimony,  they  were  insufficient 
to  cause  any  apprehension  on  appellee's  part 
of  violence  to  his  person  or  health.  His 
leaving  the  house  of  Schoonover  and  spend- 
ing the  single  night  at  Young's  was  not  be- 
cause of  any  force  exercised  by  Schoonover, 
or  of  any  threat  or  offer  from  blm  to  inflict 
upon  appellee  bodily  Injury,  but  solely  on 
account  of  Scboonover's  statement  to  him 
that,  because  of  his  refusal  to  sign  one  of 
the  papers  presented  by  Schoonover,  he  could 
no  longer  remain  at  his  house;  and  if,  as 
testified  by  Schoonover  and  not  denied  by 
appellee,  the  latter  cnrsed  him  or  cursed  in 
tbe  presence  of  his  wife,  before  any  cursing 
was  done  by  Schoonover,  and  for  that  rea- 
son he  was,  as  claimed  by  Schoonover,  told 
that  he  could  no  longer  remain  at  bis  house, 
such  statement  from  Schoonover  was  excus- 
able, notwlthatanding  bis  subsequent  repre- 
hensible retaliatory  cursing  of  appellee. 

[3]  The  fact  that  appellee  received  some 
treatment  from  a  physician  during  his  stay 
of  16  days  at  Schoionover's  house,  following 
bis  return  there  from  Young's,  does  not  con- 
duce to  prove  that  such  treatment  resulted 
from  any  aggravation  of  the  wound  on  his 
head  caused  by  the  conduct  of  Schoonover 
complained  of.  On  tbe  contrary.  In  the  ab- 
sence of  testimony  to  the  effect  that  such 
medical  treatment  was  rendered  necessary 
from  such  aggravating  cause,  of  which  there 
was  not  a  scintilla,  the  presumption  must  be 
indulged  that  it  was  required  by  tbe  wound 
itself  and  soCb  physical  conditions  as  might 
reasonably  be  expected  to  result  from  a 
wound  of  its  character.  It  follows,  therefore, 
that  appellee  was  n«t  entitled  to  recover  dam- 
ages on  the  grotxud  that  his  injuries  were 
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aggravated  bj  anything  said  or  done  by 
Schoonover. 

[4,  5]  We  are  further  of  opinion  that  ap- 
pellee Is  not  entitled  to  recover  of  either  of 
the  appellants  on  account  of  the  mortifica- 
tion of  feeling  to  which  he  claims  to  have 
been  subjected  by  the  acts  of  the  appellant 
Schoonover  In  cursing  him  and  demanding 
that  he  leave  his  residence.  This  conclusion 
we  rest  upon  the  following  grounds:  (1)  If. 
as  testified  by  Schoonover  and  not  denied  by 
appellee,  he  carsed  Schoonover,  or  cursed  in 
the  presence  of  bis  wife,  he  cannot  complain 
of  the  subsequent  wrongful  retaliatory  curs- 
ing of  him  done  by  Schoonover,  for  bis  own 
misconduct  in  the  particular  mentioned  was 
the  initial,  and  consequently  as  much  the 
proximate,  cause  of  his  mortification  as  was 
the  cursing  done  by  Schoonover.  (2)  If  ap- 
pellee first  offended  by  cursing  In  the  presence 
of  Schoonover's  wife,  the  profanity  Justified 
the  demand  from  Schoonover  that  he  give  up 
his  residence  with  him;  consuquently,  if  the 
demand  that  he  change  his  residence,  of  it- 
self, caused  appellee  mortification  of  feeling, 
it  resulted  from  bis  own  misconduct.  (3)  A 
servant  cannot' recover  of  the  master,  or  of 
another  servant  of  the  master,  for  mere 
mortification  of  feeling  or  even  fright,  unac- 
companied by  physical  injury,  which  may  be 
caused  by  the  acts  of  such  other  servant  of 
the  character  here  shown  to  have  been  com- 
mitted by  the  appellant  Schoonover. 

The  trial  court  seems  to  have  erroneously 
applied  in  appellee's  behalf  the  measure  of 
care  and  duty  required  by  law"  of  a  common 
carrier  toward  a  passenger  on  one  of  its 
trains.  Aa  said  in  Moore  on  Carriers  (2d 
Ed.)  vol.  2,  §  32,  and  declared  in  numerous 
cases  decided  in  this  Jurisdiction: 

"A  common  carrier  is  liable  in  damages  to  a 
passenger  for  an  injury  to  bis  feeling  caused 
by  the  insulting,  indecent,  or  abusive  language 
or  Indecent  or  insulting  conduct  of  its  employte, 
whether  conductors,  motormen,  ticket  agents, 
or  other  employes,  upon  the  ground  of  a  breach 
of  its  contract  wliich  obligates  it,  not  only 
to  safely  transport  the  passenger,  but  to  accord 
to  him  respectful  and  courteous  treatment,  and 
to  protect  him  from  insult  from  strangers  and 
its  own  employes.  And  the  rule  applies,  al- 
though the  carrier  did  not  authorize  or  ratify 
such  conduct,  and  was  not  nfsgUgent  in  selecting 
the  employ^.  In  the  case  gf  female  passen- 
gers the  carrier's  obligation  is  further  extended 
so  as  to  require  that  they  shall  be  protected 
against  obscene  conduct,  lascivioos  behavior, 
and  every  immodest  and  libidinous  approach. 
The  obligation  of  a  carrier  to  use  due  diligence 
through  its  servants  to  protect  its  passengers 
from  injury  and  abuse  is  equivalent  to  a  guar- 
anty that  such  injury  and  abuse  shall  not 
come  from  its  servants  themselves.  A  carrier 
is  absolutely  liable  as  an  insurer  for  the  protec- 
tion of  passengers  against  assaults  and  insults 
at  the  hands  of  its  servants,  unless  the  passen- 
ger alone  is  the  cause  of  the  trouble." 

The  quesflon,  however,  of  tbe  liability  of 
the  master  to  the  servsint  foe  the  abuse  or 
cursing  of  him  by  another  servant  of  the 
master,  if  such  liability  can  arise  at  all, 
must  grow  out  of  the  relatioa  of  nmater  and 


servant,  and  does  not  arise  out  of  a  breach 
of  the  contract  of  employment  The  master's 
Uabllity  to  the  servant  for  a  physical  injury, 
as  well  as  the  physical  and  mental  suffering 
and  any  dlflabiUty  that  may  result  there- 
from, caused  by  the  negligence  of  another 
servant  of  the  master,  the  superior  In  au- 
thority of  the  injured  servant,  is  recognized 
in  all  Jurisdictions,  but  it  rests  upon  the 
doctrine  of  respondeat  superior.  We  liave, 
however,  been  referred  to  no  case  which 
holds  the  master  liable  to  a  servant  for  mere 
mortification  of  feeling  resulting  to  him  from 
being  cursed  or  abused  by  another  of  his 
servants,  unaccompanied  by  the  infliction  of 
some  corporeal  Injury  by  force,  or  offer  of 
such  Injury,  that  would  constitute  an  as- 
sault. It  would  be  a  far  reaching  and  dan- 
gerous thing  to  declare  the  master  liable  in 
damages  for  the  mortification  of  feeling  or 
fright  that  might  be  caused  a  servant  by  the 
mere  ebnUtlons  of  ill  temper  and  profanity 
that  may  be,  and  frequently  are,  displayed 
by  another  servant  of  the  master  in  author- 
ity over  him,  however  reprehensible  such 
misconduct. 

[8, 7]  Appellee  cannot  recover  upon  tlie 
ground  that  he  was  slandered  by  anything 
said  to  him  by  Schoonover.  To  curse  one 
or  say  to  him  or  of  him  that  he  wanted  to 
be  hurt  does  not  constitute  slander,  nor  were 
the  words  used  actionable  per  se.  Moreover, 
to  make  the  master  liable  for  a  slander  ut- 
tered or  published  by  the  servant,  it  must 
be  made  to  appear  that  when  they  were  utter- 
ed the  servant  was  acting  within  the  appar- 
ent scope  of  his  employment,  or  that  his  act 
was  authorized  or  ratified  by  the  master. 
Case  V.  Steel  Coal  Co.,  162  Ky.  69,  171  S.  W. 
993,  U  R.  A.  1915D,  867 ;  Pa.  Iron  Wks.  v. 
Vogt  Machine  Co.,  139  Ky.  497,  96  S.  W.  551. 
8  L.  R.  A.  (N.  S.)  1023,  139  Am.  St.  Rep.  504, 
29  Ky.  Law  Rep.  861;  NeweU  on  Slander 
&  Libel,  p.  373;  Burgess  &  Co.  v.  Patter- 
son, 139  Ky.  547,  106  S.  W.  837,  32  Ky. 
Law  Rep.  624.  Appellee  did  not  allege  or 
attempt  to  prove  that  be  had  been  injured 
in  his  character  or  reputation  by  reason 
of  the  words  spoken  by  Schoonover  to  him. 
His  sole  complaint  seems  to  be  that  he 
was  only  mortlfled  and  injured  in  his  feel- 
ings by  what  Schoonover  said  and  did  to 
him,  and  this,  as  we  have  already  said, 
in  the  absence  of  accompanying  physical  In- 
Jury,  is  not  actionable,  and  did  not  author- 
ize a  recovery  by  him  of  damages  against 
the  appellants,  or  either  of  them. 

That  appdlee  *a8  not  entitled  to  recover 
at  all  makes  it  unnecessary  for  us  to  pass 
on  the  InstroctloDB  that  were  given  by  tbe 
trial  court  furtlier  than  to  aay  tlay  should 
not  have  been  given  at  all,  as  appellants  were 
entitled  to  a  peremptory  instruction,  direct- 
ing the  Jury  to  find  for  them. 

For  the  reasons  indicated  appellants'  prayer 
for  an  appeal  is  granted,  tbe. Judgment  is 
reversed,  and  cause  rtonanded  for  a  new 
trial. consistent  with  the  opioloa. 
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LOGAN  T.  liOOAN. 
(Court  of  Appeals  of  Kentucky.    Sept  20, 1916.) 

1.  DrvoBCE  <3=328e  —  AxiMORT  —  Appeal  — 
Amount. 

On  appeal  from  so  much  of  a  judgment  as 
granted  ahmonj,  the  Court  of  Appeals  may  ex- 
amine the  facts  shown  by  th«  record  for  the  pur- 
pose of  passing  on  the  correctness  of  the  amount 
of  aUniony  awarded. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  S§  T69,  770;  Dec.  Dig.  «=»286.] 

2.  DivoBCB  «=>130— Cbuix  Tbkatubnt— Sdt- 
nciBNCT  OF  Evidence— CoTJNTERCHABGE. 

In  a  wife's  action  for  divorce  on  the  gronnd 
of  cruel  treatment  her  husband's  unfounded 
charge  of  misconduct  against  the  wife,  made  in 
his  answer  and  cross-petition,  but  which  he 
made  no  attempt  to  sustain,  considered  in  con- 
nection with  other  proof  of  his  cruel  treatment, 
was  sufficient  to  show  cruelty. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {g  442-445;  Dec.  Dig.  <S=9l30.] 

3.  DrvoBCx  ®=240(5)— AuMONT— Amowiit. 

Where  a  wife  obtained  a  divorce  on  the 
ground  of  the  husband's  cruel  treatment  and  it 
apeared  that  he  had  a  net  estate  of  about  $2,000, 
an  allowance  of  alimony  amounting  to  $500,  or 
25  per  cent,  of  his  estate,  was  not  unreasonable. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {{  678,  880;    Dec.  Dig.  «8=»240(6).] 

Appeal  from  Circuit  Court,  Carter  County. 

Action  for  divorce  by  Amy  Logau  against 
Tobias  Logan.  Judgment  for  plaintiff,  and 
from  so  much  of  the  Judgment  as  granted  ali- 
mony, the  defendant  appeals.    AfiLrmed. 

Henry  L.  Woods,  of  Olive  Hill,  for  ap- 
pellant. John  Bf.  Waugh,  of  Grayson,  and 
E.  H.  Fitch,  of  Olive  Hill,  for  appellee. 

MILLEIt,  O.  J.  [1, 2]  The  appellee,  wbo 
was  the  plaintiff  below,  obtained  a  Judgment, 
divorcing  her  from  tbe  appellant  and  grant- 
ing bar  alimony  In  the  sum  of  $500.  This 
court  baa  no  Jurisdiction  to  review  tbe  Judg- 
ment granting  the  divorce.  Ky.  St.  {  950. 
Bat  from  so  mucb  of  tbe  Judgment  as  grant- 
ed alimony,  the  appellant  prosecutes  this 
appeal;  and  upon  that  appeal  we  may  ex- 
amine tbe  facts  shown  by  tbe  record  for  tbe 
purpose  of  passing  on  the  correctness  of  the 
amount  of  alimony  awarded.     Sebastian  v. 


Rose,  135  Ky.  197,  122  S.  W.  120;  GrUBn 
V.  Grlflln,  1B4  Ky.  770,  169  S.  W.  697.  Tbe 
petition  charged  tbe  statutory  grounds  of 
cruel  treatment  and  habitual  drunkenness 
upon  the  part  of  tbe  husband.  In  support  of 
bis  appeal,  appellant  Insists  there  was  no 
proof  to  sustain  either  charge,  and  conse- 
quently that  no  alimony  should  have  been 
granted.  In  the  brief  for  tbe  appellee  it  is 
conceded  that  tbe  plalntUf  failed  to  sustain 
tbe  charge  of  drunkenness.  She  insists,  bow- 
ever,  that  the  charge  of  cruel  treatment  bas 
been  sustained  by  her  testimony,  although 
she  stands  uncorroborated  upon  this  Issue. 
Under  section  606  of  tbe  CivU  Code  of  Prac- 
tice as  amended  by  the  act  of  1912  (Laws 
1912,  c  104),  the  wife  was  a  competent  wit- 
ness upon  tbe  Issue  of  cruel  treatment.  Fur- 
thermore, the  answer  of  the  husband  con- 
tains a  counterclaim  wblcb  charges  tbe  wife 
with  unchastlti' ;  but  no  attempt  bas  been 
made  to  sustain  that  charge. 

Under  tbe  rule  aimounced  In  Bogers  v. 
Rogers,  17  S.  W.  673,  13  Ky.  Law  Rep.  526, 
this  unfounded  charge  of  adultery  against 
tbe  wife,  made  by  tbe  husband  in  his  an- 
swer and  cross-petition,  considered  in  con- 
nection wltb  the  other  proof  of  his  cruel 
treatment  of  ber,  is  sufacioit  to  sustain  tbe 
charge  of  cruel  treatment  See,  also,  Hooe 
v.  Hooe,  122  Ky.  690,  92  S.  W.  817,  29  Ky. 
Law  Rep.  113,  6  L.  R.  A.  (N.  S.)  729, 18  Ann. 
Cas.  214.  Tbe  claim,  therefore^  that  there 
was  a  total  failure  of  proof  upon  tbe  Issue 
of  cruel  treatment'  is  not  sustained  by  tbe 
record;  and  consequently  the  furtber  con- 
tention that  where  tbe  Judgment  of  divorce 
is  not  sustained  by  any  proof,  no  alimony 
will  be  allowed.  Is  without  merit 

[S]  Tbe  case  therefore  recurs  to  the  amount 
of  alimony  that  should  have  been  allowed 
tbe  appellee.  Tbe  proof  shows  that  tbe  ap- 
pellant bas  a  net  estate  of  about  $2,000.  An 
allowance  to  tbe  wife  of  $6(X),  or  25  per  cent, 
of  the  husband's  estate,  was  not  unreason- 
able, under  tbe  facts  of  this  case.  Hooe  v. 
Hooe,  supra;  Green  v.  Green,  152  Ky.  486, 
153  S.  W.  775. 
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SCOTT  «t  aL  T.  SINGLBTON,  Connty  Court 
Clerk,  et  aL 

(Conrt  of  Appeals  of  Kentudcy.    Sept  19, 1916.) 

1.  iNJuncTioN  «s>110— Mandatobt  iNJimo- 
TioN— Jurisdiction. 

Jurisdiction  to  grant  a  mandatory  injunc- 
tion is  conferred  on  and  confined  to  the  circuit 
judge  of  the  district,  and,  in  his  absence,  to  a 
judge  of  similar  jurisdiction,  Civ.  Code  Prac.  i 
27tt,  providing  that  no  mandatory  injunction 
shall  be  entered  by  any  clerk,  county  judge  or 
two  justices,  and  section  273  providing  that  an 
injunction  may  be  granted  by  the  court  or  any 
circuit  judge  in  the  absence  of  the  presiding 
judge. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §g  188-194 ;  Dec  Dig.  «s»110.] 

2.  Injunotiom  «=980  —  Mandatobt  InJTXNO- 
TioN— Reioedt  bt  Mandamus. 

Mandatory  injunction  is  the  only  araOable 
and  proper  remedy  for  requiring  the  county  clerk 
to  prepare  for  a  municipal  primary  election,  the 
duty  not  devolving  on  him  under  E^.  St.  {  3235c, 
subsec.  6,  till  ten  days  before  the  election,  man- 
damus not  being  grantable  in  anticipation  ot  an 
omission  of  duty,  but  only  after  actual  default, 
and  Civ.  Code  Prac.  {  445,  requiring  ten  days' 
notice  of  a  motion  for  mandamus. 

[Ed.  Mote. — ^For  other  cases,  see  Injunction, 
Cent.  Dig.  i  151;  Dec.  Dig.  <&=>80.] 

8.   MUNIOIFAI.  OOBPOBATIONB   «=s>67(8,  4)— OF- 

FICEB8— Vaoanoieb— Leoislativx  Contbol. 
The  power  granted  by  Const.  {  100,  to  the 
General  Assembly  to  prescribe  how  vacancies  in 
municipal  offices  shall  be  filled  does  not  include 
power  to  extend  the  length  ot  time  appointees 
thereto  may  serve;  that  being  fixed  by  section 
152. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  163-165;  Dec.  Dig. 
<8=»07(3.  4),] 

4.  Elections  $=»126(1)— Pbimabiks— Munio- 
iFAL  Officbbs— Chaxixb  Pbovibions. 
Though  there  is  no  express  provision  in  the 
charter  of  cities  of  the  second  daas  for  holding 
a  primary  elecdon  except  in  odd  years,  due  to 
the  assumption  of  the  General  Assembly  that  it 
had  the  power  to  provide,  as  it  attempted,  for 
filling  all  vacancies  in  offices  by  appointment  till 
the  next  regular  municipal  election,  yet  an  elec- 
tion for  unexpired  terms,  where  vacancies  have 
arisen,  being  required  by  Const,  g  162,  under  cer- 
tain circumstances  to  be  held  at  the  next  regular 
election  at  which  state  officers  are  to  be  elected, 
the  provision  of  Ky.  St  i  3236c,  subsec.  6,  that 
no  persons  can  be  elected  to  municipal  offices, 
unless  nominated  at  a  municipal  primary,  is 
tantamount  to  a  provision  that  a  primary  must 
be  held  to  nominate  such  officers  whenever  they 
must  be  elected. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  §  118;  Dec  Dig.  <S=»126(1).] 

Action  by  John  R.  Scott  and  others  against 
Gu8  C.  Singleton  and  others.  Defendants 
move  to  dissolve  a  mandatory  injunction. 
Motion  denied. 

Mocquot  &  Campbell,  of  Paducab,  for 
plaintlCTs.  W.  A.  Beny,  Hal.  S.  Corbett,  and 
Sanders  B.  Clay,  all  of  Paducab,  for  de- 
fendants. 

CLARKE,  J.  Defendants  have  made  a  mo- 
tion before  me  to  dissolve  a  mandatory  In- 


junction granted  In  this  action  by  Hon.  Bunk 
Gardner,  judge  of  the  First  Judicial  district, 
wherein  defendant  Gus  G.  Singleton,  clerk  of 
the  McCracken  county  court,  was  directed 
to  prepare  ballots  and  make  preparations  for 
holding  a  primary  election  this  year  In  the 
city  of  Paducah  to  nominate  candidates  for 
mayor  and  commissioners  to  fill  the  vacan- 
cles  resulting  from  the  Judgment  in  the  case 
of  Bums  V.  Lackey,  171  Ky.  21,  186  S.  W. 
909. 

In  support  of  the  motion  defendants  pre- 
sent three  grounds,  the  first  two  of  which 
raise  Questions  of  practice  while  the  thiid 
covers  the  merits  of  the  controversy,  to  wit: 

(1)  That  the  circuit  Judge  granting  the  man- 
datory injunction  did  not  hare  Jurisdiction: 

(2)  that  mandamus,  and.  not  Injunction,  was 
the  proper  remedy;  <3)  that  the  present  in- 
cumbents who  were  appointed  to  fill  vacan- 
cies hold  office  until  the  next  regular  munici- 
pal election  to  be  held  in  the  dty  of  Paducah 
in  November,  1917. 

[1]  1.  Upon  the  first  proposition  little  need 
be  said,  because  it  Is  admitted  that  the  regu- 
lar circuit  Judge  of  the  district  In  which 
the  controversy  arose  was  absent  from  the 
district  and  the  state.  By  section  276  of  the 
Civil  Code  it  is  provided  that  no  mandatory 
injunction  shall  be  entered  by  any  derk, 
county  Judge,  or  two  Justices  In  any  case, 
and  by  section  273  of  the  Civil  Code  that  an 
injunction  may  be  granted  by  the  court  or 
any  circuit  Judge  in  the  absence  of  the  pre- 
siding Judge.  The  Jurisdiction  to  grant  a 
mandatory  Injunction  Is  therefore  by  the 
Code  conferred  upon,  and  confined  to,  the 
circuit  Judge  of  the  district,  and,  in  his  ab- 
sence, to  a  Judge  of  a  similar  Jurisdiction. 

[J]  2.  It  is  earnestly  contended  by  counsel 
for  defendants  that,  even  If  plaintlfTs  were 
entitled  to  relief,  they  have  mistaken  their 
remedy,  which  should  have  been  by  manda- 
mus rather  than  injunction.  '  But  even  where 
the  distinction  between  a  proceeding  by  man- 
damus and  mandatory  injunction  is  strictly 
enforced  relief  by  mandatory  injunction  to 
enforce  the  performance  by  an  officer  of  min- 
isterial duties  Is  not  denied,  unless  the  relief 
by  mandamus  Is  adequate  and  complete,  and 
It  is  not  necessary  here  to  draw  the  distinc- 
tion between  the  writs,  since  the  writ  of  man- 
damus would  have  been  totally  Inadequate  in 
this  case  to  have  afforded  any  relief.  The 
McCracken  circolt  court  convenes  in  regular 
term  September  26th,  but  it  Is  not  the  duty 
of  the  clerk  of  the  county  court  to  make 
preparation  for  the  primary  election  until 
ten  days  before  the  date  of  the  election, 
which  Is  fixed  by  subsection  6  of  section 
3236c  of  the  Kentucky  SUtutes  "on  the  third 
Saturday  before  the  day  fbr  the  regular  elec- 
tion." From  which  it  will  be  seen  that  the 
duty  did  not  devolve  upon  the  county  derk, 
and  petitioners  had  no  right  to  demand  per- 
formance of  him,  to  prepare  for  the  prlftmry 
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tiectioQ  until  ten  days  before  the  day  for 
holding  same.  The  writ,  therefore,  cotald 
not  be  Invoked  nntU  after  his  refusal  within 
ten  days  of  the  time  for  the  primary  elec- 
tion. The  rule  is  thus  stated  In  26  Cyc.  183: 
"Conversely  to  the  mle  reqairinK  a  demand 
there  mast  have  been  a  refusal  on  the  part  of 
respondents,  and  there  mast  have  been  an  actual 
default;  mandamus  will  not  be  granted  in  antici- 
pation of  an  omission  of  duty." 

Section  445  of  the  Code  provides  that 
notice  of  a  motion  for  mandamus  must  be 
served  on  the  party  against  whom  the  judg- 
ment Is  sought  tea  days  before  the  motion 
is  made,  and  since  the  county  derk,  as  be- 
fore stated,  Is  not  required — ^In  fact.  Is  pro- 
hibited by  law — ^to  prepare  for  the  primary 
election  untU  ten  days  before  the  "day  of  the 
election,  It  will  be  readily  seen  that  no 
relief  could  have  been  obtained  by  mandamus 
because  a  hearing  could  not  have  been  had 
sooner  than  the  date  of  the  election,  and  It 
then,  of  conrse,  would  have  been  too  late  for 
the  writ  to  be  of  any  effect  whatever.  There- 
fore this  case  presents  Just  such  conditions 
as  render  the  mandatory  injunction  the  only 
available  and  proper  remedy.  Potter  v. 
Campbell.  155  Ky.  789,  180  S.  W.  763. 

[3]  3.  The  vacancies  arose,  and  the  ap- 
pointments of  the  present  Incumbents  were 
made,  more  than  three  months  before  the 
regular  annual  election  of  this  year,  at 
which  presidential  electors  are  to  be  elected. 

Section  152  of  the  Constitution  is  as  fol- 
lows: 

"Except  as  otherwise  provided-  in  this  Consti- 
tntion,  vacancies  in  all  elective  offices  shall  be 
filled  by  election  or  appointment  as  follows:  If 
the  unexpired  term  will  end  at  the  next  succeed- 
ing annual  election  at  which  either  city,  town, 
county,  district  or  state  officers  are  to  be  elected, 
the  office  shall  be  filled  by  appointment  for  the 
remainder  of  the  term.  If  the  unexpired  term 
will  not  end  at  the  next  succeeding  annual  elec- 
tion at  which  either  city,  town,  county,  district 
or  state  officers  are  to  be  elected,  and  if  three 
months  intervene  before  said  sacceeding  annual 
election  at  which  either  city,  town,  county, 
district  or  state  officers  ace  to  be  elected,  the 
office  shall  be  filled  by  appointment  until  said 
election,  and  then  said  vacancy  shall  be  filled  by 
election  for  the  remainder  of  the  term.  If  three 
months  do  not  intervene  between  the  happening 
of  said  vacancy  and  the  next  succeeding  elec- 
tion at  which  city,  town,  county,  district  or  state 
officers  are  to  be  elected,  the  office  shall  be  filled 
by  appointment  until  the  second  succeeding  an- 
nual election  at  which  city,  town,  county,  district 
or  state  officers  are  to  be  elected;  and  then,  if 
any  part  of  the  term  remains  unexpired,  the 
office  shall  be  filled  by  election  until  the  rcgn- 
lar  time  for  the  election  of  officers  to  fill  said 
offices.  Vacancies  in  all  offices  for  the  state  at 
large,  or  for  districts  larger  than  a  county,  shall 
be  filled  by  appointment  of  the  Oovernor;  all 
other  appointments  shall  be  made  as  may  be 
prescribed  by  law.  No  person  shall  ever  be  ap- 
pointed a  member  of  the  General  Assembly,  but 
vacancies  therein  may  be  filled  at  a  special  elec- 
tion, in  such  manner  as  may  be  provided  by  law." 

This  section  of  the  Constitution  is  man- 
datory, and,  except  as  otherwise  provided  in 
the  Constitution,  provides  how,  by  whom, 
and  for  how  long  vacancies  In  all  elective  of- 
fices must  be  filled.     So,  unless  otherwise 


provided  In  tbe  Constitution,  the  varnncles 
Involved  tn  this  case  were  filled  by  appoint- 
ment only  until  the  regular  annual  election 
this  fall  when  the  unexpired  term  must  be 
filled  by  election.  There  Is  no  other  pro- 
vision in  the  Constitution  as  to  how  or  for 
what  length  of  time  vacancies  may  be  filled 
by  appointment  except  the  latter  part  of  sec- 
tion 160,  which  is  as  follows: 

"The  General  Assembly  shall  prescribe  the 
qnalifications  of  all  officers  of  towns  and  cities, 
the  manner  in,  and  causes  for,  which  they  may  be 
removed  from  office,  and  how  vacancies  in  such 
offices  may  be  filled." 

ThlS'  provision  with  reference  to  the  point 
In  Issue  has  been  construed  by  the  Court  of 
Appeals  more  than  once,  and  In  SheUey  v. 
MoCullough,  97  Ky.  164,  30  S.  W.  193,  17  Ky. 
Law  Rep.  63,  and  Todd  v.  Johnson,  99  Ky. 
648,  36  S.  W.  987,  18  Ky.  Law  Rep.  354,  38 
U  R.  A.  309,  it  has  been  held  that  section 
160  of  the  Constitution  is  to  be  construed  in 
connection  with  section  152,  and  that  the 
provision  of  section  160,  quoted  above,  con- 
ferred upon  the  General  Assembly  only  the 
power  to  prescribe  how  vacancies  in  mu- 
nicipal offices  should  be  filled,  and  not  the 
power  to  extend  the  length  of  time  the  ap- 
pointees might  serve.  The  General  Assembly 
therefore  had  the  power  to  prescribe  the 
qualifications  and  fix  the  manner  in  which 
the  vacancies  should  be  filled,  but  did.  not 
have  the  power  'to  extend  the  length  of  time 
the  appointees  should  hold  office  beyond  tbe 
time  fixed  by  secti(xi  162  of  the  Constitution, 
which  under  the  circumstances  here  is  until 
the  next  regular  annual  election  at  which 
state  officers  are  to  be  elected;  ihat  Is,  un- 
til the  election  this  year. 

However,  the  Legislature,  in  enacting  tbe 
charter  for  cities  of  the  second  class,  to 
which  Paducab  belongs,  attempted  to  pro- 
vide that  the  appointees  should  bold  office 
until  the  next  regular  municipal  election, 
and,  as  no  municipal  officers  would  be  elect- 
ed ordinarily  in  cities  of  the  second  class 
this  year,  if  the  provisions  of  the  charter  are 
to  prevail,  the  present  Incumbents  by  ap- 
pointment would  hold  until  the  regular  elec- 
tion in  1917,  when  municipal  officers  are  to 
be  elected  In  such  cities;  but  the  constitu- 
tional provision,  and  not  the  legislative  en- 
actment, must  prevail,  and  the  appointments 
could  have  been  made  only  until  the  regular 
election  this  fall. 

[4]  It  Is  most  earnestly  contended,  how- 
ever, by  the  defendants  that,  since  section 
160  of  the  Constitution  conferred  upon  the 
General  Assembly  the  power  to  prescribe  the 
qualifications  of  nliuniclpal  officers,  that  as 
the  General  Assembly,  by  section  3235c,  sub- 
sec.  6,  of  the  Kentucky  Statutes,  provides 
that  no  one  can  be  voted  for  or  elected  as 
mayor  or  dty  commissioner  except  those 
nominated  at  a  primary  held  for  the  pur- 
pose, and  that  as  the  charter  makes  no  pro- 
vision for  such  a  primary  except  in  years 
when  municipal  oBLceta  are  to  be  elected. 
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there  is  no  antborlty  for  holding  sucb  a  pri- 
mary this  year.  It  la  true  that  there  la  no 
express  provision  in  the  charter  of  cities  of 
the  second  class  for  holding  a. primary  ex- 
cept in  odd  years,  due  to  the  assumption  up- 
on the  part  of  the  General  Assembly  that  it 
bad  the  power  to  provide,  as  It  attempted  to 
do,  for  filling  vacancies  by  appointment  until 
the  next  regular  municipal  election  without 
regard  to  the  length  of  time  of  the  unex- 
pired term.  Sucb  power  the  Legislature  did 
not  have,  and,  not  having  such  power,  it 
could  not  by  failing  to  provide  for  a  primary 
to  fill  vacancies  in  the  even  years  avoid  the 
constitutional  requirement  tor  an  election  this 
year.  And,  while  there  is  no  express  provi- 
sion for  a  primary  in  odd  years,  the  provi- 
sion in  the  charter  that  no  municipal  officers 
can  be  voted  for  or  elected  except  such  as 
are  nominated  at  a  municipal  primary  is 
tantamount  to  a  provision  that  a  primary 
mnst  be  held  to  nominate  such  officers  when- 
ever Ander  the  provisions  of  the  Constitu- 
tion they  must  be  elected. 

As  an  election  must  be  held  under  section 
162  of  the  Constitution  this  year  for  the  un- 
expired terms  in  the  offices  of  mayor  and 
three  commissioners,  the  provision  of  the 
charter  that  none  can  be  elected  except  those 
nominated  by  a  city  primary  must  be  con- 
strued to  mean  that  a  dty  primary,  sucb  as 
the  charter  provides  for  nominating  such  of- 
ficers, will  have  to  be  held  this  year ;  for  to 
hold  otherwise  would  give  more  force  to  the 
charter  provision  than  to  the  Cpnstltutlon. 

It  therefore  results  that  the  mandatory  In- 
junction was  properly  granted,  and  the  mo- 
tion to  dissolve  is  overruled. 

The  Chief  Justice  and  all  of  the  other 
Judges  considered  this  motion  with  me  and 
concur  in  this  order. 


JENKINS  et  aL  v.  DAWES  et  aL  • 
(Court  of  Appeals  of  Kentucky.    Sept.  21, 1916.) 
Wills  <8=»705—CoNSTBncTioN— Estates  Cbe- 

ATED. 

.  Where  a  decree  was  rendered  construing  a 
will  to  ^ve  a  fee,  defeasible  on  the  devisee's 
death  "without  living  issue"  and  two  days  there- 
after, on  the  comine  in  of  the  commissioner's  re- 
port dividing  the  land,  the  court  ordered  the 
commissioner  to  convey  the  land  to  the  devisee 
on  behalf  of  the  contingent  remaindermen,  "sub- 
ject to  reversion  to  them  should  the  devisee  pre- 
decease them,"  the  omission  of  the  words  "with- 
out issue  living,"  between  the  words  "devisee" 
and  "predecease,"  was  a  palpable  error,  and  the 
decree  will  be  conBtrued  to  vest  a  defeasible  fee, 
subject  to  be  defeated  by  the  devisee's  death 
without  living  issue. 

[E3d.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §1682;  Dec.  Dig.  «ft=»705.) 

Appeal  from  Circuit  Court,  Garrard 
County. 

Suit  by  Mattle  J.  Dawes  and  husband 
against  D.  V.  Jenkins  and  others.  Judgment 
for  complainants,  and  defendants  appeal. 
Afflnued. 


L.  li.  Walker  and  Wm.  Hemdon,  botb  of 
Lancaster,  for  appellants.  J.  E.  Robinson,  of 
Lancaster,  and  P.  M.  McRoberts,  of  Stanford, 
for  appellees. 

OARROLIi,  J.  Although  this  record  is 
complicated  by  several  irrelevant  issues,  there 
is  really  only  one  question  in  the  case,  and 
to  the  decision  of  that  question  alone  this 
opinion  will  be  confined. 

In  a  suit  brought  in  1882  to  construe  the 
will  of  David  F.  Smith,  who  died  in  1881 
leaving  surviving  him  his  widow  and  two 
daughters,  Martlia  Jemima  Smith,  who  is 
now  Mrs.  Dawes,  and  Anna  Maria  Smith, 
who  married  O.  M.  Jenkins,  it  was  adjudged 
by  the  circuit  court  In  which  the  case  was 
pending  that: 

"The  defendant,  Martha  Jemima  Smith,  takes 
a  defeasible  fee  in  all  tbe  lands  conveyed  and 
willed  her;  that  is,  tbe  said  land  in  case  of  her 
death  without  living  issue  will  revert  to  Anna 
Maria  Jenkins  or  her  issue  if  she  be  then  dead," 

At  the  same  time,  and  two  days  after  the 
entry  of  the  Judgment  containing  the  fore- 
going order  construing  the  will  of  the  testa- 
tor, there  was  an  order  confirming  the  com- 
missioner's report,  dividing  the  land  between 
the  two  children  of  Mr.  Smith  and  setting 
apart  to  his  widow  dower,  and  in  the  course 
of  this  judgment  it  was  said: 

"It  is  adjudged  that  H.  C.  Kauffman,  master 
commissioner  of  this  court,  do  make  a  deed  o( 
partition  berein  between  the  said  Anna  Maria 
and  Martha  J.,  daughters  of  the  said  testator; 
that  he  do  convey  unto  the  said  Martha  J. 
Smith,  for  and  on  behalf  of  Colby  M.  Jenkins 
and  Anna  M.  Jenkins,  subject  to  reversion  to 
the  said  Anna  Maria  Jenkins  or  her  heirs 
should  she  die  first,  the  following  tracts  of 
land.    •    •    •" 

Thereafter  the  commissioner,  in  accord- 
ance with  the  direction  in  the  last-mentioned 
judgment,  made  a  deed  to  Martha  Jemima 
Smith,  conveying  to  her  the  interest  directed 
to  be  conveyed  to  her  by  the  court,  and  in 
this  deed  it  was  provided  that  the  commis- 
sioner— 

"for  and  on  behalf  of  Anna  Maria  Jenkins  and 
Colby  M.  Jenkins,  her  husband,  do  convey  unto 
Martha  J.  Smith,  subject  to  reversion  to  Anna 
Maria  Jenkins  and  her  heirs  should  she  die  first, 
the  following  tracts  of  land.    •    •    • " 

After  this  Martha  j^emlma  Smith  married 
B.  A.  Dawes,  and  there  were  born  of  the  mar- 
riage several  children,  who  are  now  living. 
It  further  appears  that  some  years  subse- 
quent to  the  entry  of  these  orders  and  judg- 
ments, which  are  yet  standing  unmodified, 
as  no  appeal  was  ever  prosecuted,  a  contro- 
versy arose  as  to  the  meaning  and  effect  of 
the  orders  and  Judgments,  between  the 
Dawes,  who  contended  that  Mrs.  Dawes  had 
a  defeasible  fee  in  the  land  set  apart  to  her 
Id  the  dlvlalon,  gnbject  to  be  defeated  only 
upon  her  death  wltboat  living  Issue,  and  the 
Jenkins,  who  c<Hitended  that  Mrs.  Dawes 
took  only  a  life  estate  In  the  land,  with  re- 
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mainder  npiMi  ber  death  wltb  or  without  Ut- 
Ins  lame  to  Mrs.  JenUns  or  her  children. 

To  settle  this  controversy  and  bare  the 
meaning  and  effect  of  the  orders  and  judg- 
ments heretofore  set  ont  finally  determined, 
in  order  that  the  estate  ot  Mrs.  Dawes  in 
the  land  might  be  definitely  settled,  this  suit 
was  brought  by  Mrs.  Dawes  and  her  husband 
and  children  against  the  children  of  Anna 
Maria  and  O.  M.  Jenkins,  both  of  them  being 
dead.  The  prayer  of  the  petition  was  that 
It  be  adjudged  that  the  meaning  and  effect 
of  the  orders  and  judgments  was  that  the  ti- 
tle to  the  land  Tested  in  Mrs.  Dawes,  subject 
to  be  defeated  only  in  the  erent  that  she 
died  without  lirlng  issue.  The  Jenkins  chil- 
dren filed  an  answer  controveiting  this  con- 
tention, and  insisting  that,  as  the  heirs  of 
Anna  Maria  Jenkins,  they  were  entitled  to 
the  land  upon  the  death  of  Mrs.  Dawes  wlth- 
ont  reference  to  whether  she  did  or  did  not 
leave  issue.  The  lower  court  decided  that 
under  the  orders  and  judgments  heretofore 
recited  Mrs.  Dawes  took  a  defeasible  fee  in 
the  land  subject  to  be  defeated  only  and  in 
the  event  of  her  death  without  living  issue, 
and  from  that  judgment  the  Jenkins  heirs 
prosecute  this  appeal. 

Aa  we  look  at  the  matter  there  Is  very 
little  difficulty  in  arriving  at  the  conclusion 
that  the  judgment  of  the  lower  court  was 
correct.  In  the  order  construing  the  wUl  of 
Mr.  Smith  in  the  suit  for  a  construction  of 
bis  will  and  a  division  of  his  estate,  the  low- 
er court  decided  that  Martha  Jemima  Smith, 
now  Mrs.  Dawes,  took  a  defeasible  fee  in  the 
land  devised  to  her,  but  that,  if  she  died 
without  living  issue,  the  land  was  to  revert 
to  her  sister,  Anna  Maria,  or  her  issue  if  she 
was  dead.  Or,  to  put  it  in  another  way,  the 
court  decided  that  neither  Anna  Maria  nor 
her  children  had  or  would  have  any  interest 
in  the  land  devised  to  Martha  Jemima  if  she 
died  leaving  Uving  issue.  There  is  really  no 
conflict  between  the  judgment  construing  the 
wlU  of  Mr.  Smith  and  that  part  of  the  order 
of  the  court  directing  a  deed  to  be  made  to 
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Martha  Jemima,  in  which  it  Is  said  that  the 
land  ^onld  be  conveyed  to  her  "subject  to 
reversion  to  the  said  Anna  Maria  Jenkins  or 
her  heirs  if  she  should  be  dead."  These  two 
orders,  made  at  the  same  term  of  the  court, 
and  in  the  same  case,  and  within  two  days 
of  each  other,  must  be  read  together,  and, 
when  so  read  it  is  manifest  that  the  words 
"subject  to  reversion"  in  the  second  order 
mean  that  the  estate  should  revert  to  Anna 
Maria  Jenkins  or  her  children  if  she  should 
be  dead,  only  in  the  event  Martha  Jemima 
Smith  died  without  living  issue.  The  other 
construction  would  defeat  entirely  the  plain- 
ly expressed  declaration  in  the  judgment 
construing  the  wiU,  that  the  land  should  not 
revert  to  Anna  Maria  or  ber  children  unless 
Martha  Jemima  died  without  living  issue. 
And  so  when  the  court  said  in  the  second 
judgment  that  the  land  should  be  conveyed 
to  Martha  Jemima  subject  to  reverdon,  it 
was  plainly  intended  ttiat  the  reversion 
should  take  plaoe  only  in  the  event  that 
Martha  Jemima  died  without  leaving  issue. 
The  words  "without  living  issue,"  embraced 
in  the  judgment  of  February  2d,  were,  as 
said  by  this  court  in  Jenkins  v.  HamUtou, 
153  Ky,  163,  164  8.  W,  937,  inadvertently  left 
out  of  the  judgment  of  February  4th;  but, 
wh^i  both  of  these  judgments  are  read  to- 
gether, there  is  no  reasonable  doubt  about 
their  meaning. 

In  the  brief  of  counsel  for  appellant  there 
Is  some  apprehension  that  the  judgment  of 
the  lo'^er  court,  if  affirmed,  would  defeat 
the  rights  Of  the  Jenkins  heirs  under  certain 
contracts  of  purchase  through  which  they 
claim  to  be  the  owners  of  this  land;  but,  in 
order  to  remove  any  possible  doubt  as  to  the 
meaning  and  effect  of  the  judgment  which 
we  have  affirmed,  we  again  repeat  that  we 
decide  only  the  question  that  Mrs.  Dawes 
had  a  defeasible  fee  in  the  land,  subject  to 
be  defeated  by  her  death  without  living  is- 
sue, and  this  is  all  that  the  judgment  ap- 
pealed from  decided. 

The  judgment  is  affirmed. 
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BOARD  OF  EDUCATION  OF  HOPKINS 
COUNTY  et  at  v.  BOARD  OF  TRUSTEES 
OF  BARLINGTON  GRADED  SCHOOL 
et  at 

(Court  of  Appeals  of  Kentucky-    Sept  21, 1916.) 

1.  Schools  and  School  Dibtbicts  «=>99  — 
Bailboao  Tax— Right  to  Levt. 

In  respect  to  the  lev^  and  collection  of  a 
railroad  tax  and  its  distribution  between  white 
and  colored  schools,  it  is  immaterial  whether 
the  tax  be  levied  by  the  authorities  of  a  white 
graded  school  district  or  a  white  common  school 
district,  and  also  immaterial  whether  the  color- 
ed school  district,  havioK  the  same  boundaries 
as  the  white  school  district,  is  a  colored  common 
Echool  or  a  colored  graded  school. 

gSd.  Note.— For  other  cases,  see  Schools  and 
ool  Districts,  Cent  Dig.  {g  233,  234;   Dec. 
Dig.  «=399.] 

2.  Schools  and  School  Distbictb  «s»11(X— 
Railboad  Tax  —  Affobtionicxnt  —  Whiib 
AND  Obaoed  School. 

Under  Ky.  St  {  4101,  providing  that  rail- 
road taxes  collected  for  school  purposes  eball  be 
paid  over  to  the  county  superintendent  of  the 
county  in  whidi  the  school  district  wherein 
the  tax  was  assessed  shall  be  situated,  and  bhall 
be  apportioned  by  him  between  the  white  graded 
common  school  or  white  common  school  district 
wherein  collected  and  any  colored  common 
school  district  located  over  the  same  boundary, 
in  the  ratio  tliBt  the  number  of  white  pupils  and 
the  number  of  colored  pupils  in  the  district  bear 
to  the  whole  number  of  children  therein,  the 
county  superintendent  of  schools  was  entitled  to 
collect  a  railroad  tax  assessed  by  the  trustees  of 
a  white  school  in  Uie  territory  occupied  by  it  and 
a  colored  common  school  and  hold  it  for  dis- 
tribution between  a  white  graded  school  and  a 
colored  common  school. 

[BM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  gj  261-264;  Dec. 
Dig.  «S9110.] 

3.  Schools  and  School  Districts  9=>110— 
Railboad  Tax— Distbibtjtion. 

In  view  of  Ky.  St  §  4426a,  abolishing  the 
trustee  system  as  to  colored  common  schools,  and 
putting  them,  as  well  as  white  common  schools, 
under  control  and  supervision  of  the  board  of 
education  of  the  county,  the  county  superintend- 
ent of  common  schools,  receiving  a  fund  derived 
from  a  railroad  tax  levied  for  the  benefit  of  a 
school  district,  should  pay  over  to  the  board  of 
education  of  the  county  that  part  of  the  tax  to 
which  the  colored  common  school  may  be  en- 
titled to  be  expended  for  the  use  of  such  school, 
and  should  not  pay  it  over  to  the  persons  assum- 
ing to  act  as  trustees  of  such  colored  school. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  261-204;  Dec 
Dig.  <8=»110.]     . 

Appeal  from  Circuit  Conrt,  Hopkins 
County. 

Action  by  tbe  Connty  Board  of  Education 
of  Hopkins  County  and  others  against  the 
Board  of  Trustees  of  Earllngton  Graded 
School  and  others,  in  which  certain  persons 
filed  an  Intervening  petition.  Demnrrer  to 
Intervening  petition  overruled,  Judgment  for 
the  County  Superintendent  of  Schools  against 
dc-fendant  Board  of  Trustees,  and  the  plain- 
tiffs appeal.    Reversed,  with  directions. 


H.  F.  S.  Bailey,  of  MadisoniriUe,  for  ap- 
pellants. V.  Y.  Moore,  Haurloe  K.  Gordon, 
and  Gordon,  Gordon  &  Cox,  all  of  Madlson- 
vlUe,  for  appellees. 

CARROLL,  J.  The  boundary  lines  of  the 
Earllngton  white  graded  common  school  dis- 
trict and  the  boundary  lines  of  the  Earllng- 
ton colored  common  school  district,  whldi 
Include  the  fifth  class  city  of  Earllngton,  are 
IdentlcaL  In  1913  and  1914  there  was  levied 
by  the  tmstees  of  the  white  school  In  the 
territory  occupied  by  these  two  schools  a  tax 
of  50  cents  on  the  tangible  property  and 
franchise  of  the  Louisville  &  Nashville  BaU- 
road  which  runs  through  the  district.  This 
tax,  which  amounted  to  several  hundred  dol- 
lars In  each  of  these  years,  was  divided  be- 
tween the  white  graded  school  and  the  color- 
ed common  school  in  proportion  to  the  num- 
ber of  white  and  colored  children  of  school 
age  in  the  district  In  1915  this  suit  was 
brought  by  the  county  board  of  education  of 
Hopkins  connty  against  the  board  of  trustees 
of  the  white  graded  school,  for  the  purpose 
of  recovering  from  these  trustees  that  pro- 
portion of  the  railroad  tax  to  which,  under  a 
pro  rata  distribution,  the  colored  common 
school  was  entitled.  The  trustees  of  the 
white  graded  school  in  their  answer  admit- 
ted, In  substance,  the  levy  by  them  of  the 
railroad  tax  upon  the  railroad  property  in 
the  district  and  the  collection  and  distribu- 
tion of  the  same  between  the  white  graded 
school  and  the  colored  common  school  in  pro- 
portion to  the  number  of- white  and  colored 
children,  but  denied  that  the  board  of  educa- 
tion of  the  county  was  entitled  to  any  part  of 
the  fund.  Three  colored  persons,  who  had 
been  for  several  years  acting  as  trustees  of 
the  colored  common  school,  also  filed  an  in- 
tervening petition,  setting  up  the  claim  of 
the  colored  common  school  to  that  part  of 
the  railroad  tax  that  had  been  collected  by 
the  trustees  of  the  white  graded  school  and 
paid  over  for  the  Mse  and  benefit  of  the 
colored  common  school.  After  overruling 
the  demurrer  to  the  intervening  petition  and 
disposing  of  other  preliminary  motions,  the 
lower  court  adjudged  that  the  county  super- 
intendent of  schools  should  recover  from  the 
board  of  trustees  of  the  white  graded  school, 
for  the  use  and  benefit  of  the  colored  com- 
mon school,  that  part  of  the  railroad  tax  to 
which  the  colored  common  school  would  be 
entitled  if  the  whole  tax  was  distributed  be- 
tween the  two  schools  in  proportion  to  the 
number  of  white  and  colored  children  in  tbe 
district  Of  this  Judgment  tbe  board  of  edu- 
cation complains,  insisting  that  It,  and  not 
the  colored  common  school,  should  have  been 
adjudged  that  part  of  the  railroad  tax  di- 
rected by  the  Judgment  to  be  paid  to  tbe 
trustees  of  the  colored  common  school  for  tbe 
use  and  benefit  of  that  school.  It  is  the  con- 
tention of  the  board  of  education  of  the  coun- 
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t7  that  It  Is  entitled  to  hare  for  distribution 
for  educational  purposes  throngbout  the 
coontr  that  part  of  the  railroad  tax  in  this 
district  to  which  the  colored  school  would 
be  entitled,  if  It  shared  In  the  distribution  of 
the  tax,  while  the  trustees  of  the  colored 
school  insist  that  they  are  entitled  to  have, 
for  the  use  ot  the  colored  school  la  this  dis- 
trict, that  part  of  the  tax  that  under  a  pro 
rata  distribution  woiuld  go  to  the  colored 
schooL 

[1]  It  has  been  determined  by  this  court  in 
Harrodsburg  Educational  District  v.  Trustees 
of  €k>lored  School  District,  105  Ky.  675,  49 
S.  W.  538,  20  Ky.  IJaw  Rep.  14&7,  and  other 
cases,  that  the  right  to  levy  a  railroad  tax 
for  school  purposes  ia  exdnsively  in  the  trus- 
tees of  the  white  school  district.  It  is  pro- 
vided in  section  4101  of  the  Kentucky  Stat- 
utes that  the  railroad  tax,  when  collected — 
"shall  be  paid  over  to  the  county  superintendent 
of  die  county  in  which  the  district  schoolhooBe 
wherein  the  tax  assessed  shall  be  situated; 
*  *  *  and  the  said  fund  shall  be  apportioned 
and  distributed  by  the  county  superintendent 
between  the  white  graded  common  school  or 
white  common  school  district  wherein  said  tax 
shali  be  collected  and  any  colored  common  school 
district  whidi  shall  be  located  over  the  same 
bonndary;  the  distribution  shall  be  in  the  same 
ratio  that  the  whole  number  of  white  children  of 
pupil  axe  and  the  whole  number  of  colored  chil- 
dren of  pupil  age  residing  in  the  district  shall 
bear  to  the  whole  number  of  children,  white  and 
colored,  residing  in  the  district  wherein  such  tax 
shall  be  coUect^l." 

It  was  also  held  in  Commonwealth  t.  Fer- 
guson, reported  only  in  .128  S.  W.  95,  that 
section  4101  was  not  affected  or  repealed  by 
the  act  of  1908  now  section  4426a  of  the  Ken- 
tucky Statutes,  and  further  held  in  that  case 
tliat  when  a  railroad  tax  was  levied  by  the 
trustees  of  a  white  graded  or  common  school, 
the  tax  Bo  levied  and  collected  should  be  ap- 
portioned between  the  white  school  and  the 
colored  common  or  graded  school  having  the 
same  boundary  lines  as  the  white  school. 

In  respect  to  the  levy  and  collection  of 
this  railroad  tax  and  the  distribution  of  the 
same  between  white  and  colored  school,  it  is 
immaterial  whether  the  tax  be  levied  by  the 
authorities  having  control  of  a  white  graded 
school  district  or  a  white  common  school 
district,  and  also  Immaterial  whether  the 
colored  school  district  having  the  same 
boundaries  as  the  white  school  district  is  a 
colored  common  school  or  a  colored  graded 
school.  Board  of  Trustees  of  Pembroke 
Graded  School  r.  West,  163  Ky.  668,  174  S. 
W.  10. 

[2]  It,  therefore,  seems  clear  that  under 
section  4101  of  the  Statutes  and  the  cases 
cited  the  colored  school  in  this  Earlington 
district  is  entitled  to  its  share  of  the  railroad 
tax  levied  by  the  white  graded  school  in  the 
district,  the  tax  to  be  distributed  In  the  man- 
ner provided  in  section  4101.  It  wUl  be  ob- 
served tliat  section  4100,  as  well  as  section 
4101,  provides  that  a  railroad  tax,  when  levied 


by  the  authorities  of  a  white  scliool,  shall  be 
paid  to  the  superintendent  of  the  common 
schools  of  the  connty,  who  shall  apportion 
and  distribute  the  same  between  the  white 
school  and  the  colored  school  occupying  the 
same  territory.  We,  therefore,  find  no  error 
in  so  mnch  of  the  Judgment  as  recognizes 
the  right  of  the  county  superintendent  of 
sdiools  of  Hopkins  connty  to  collect  the  rail- 
road tax  and  hold  the  same  for  distribution 
between  the  white  graded  school  and  the 
colored  common  school  in  the  manner  pointed 
ont  in  the  statute. 

[3]  The  judgment,  however,  further  pro- 
vided that  the  county  superintendent  should 
pay  so  much  of  the  fund  as  the  colored  school 
was  entitled  to  receive  to  Todd,  Kavanaugh, 
and  Edmonson,  who,  It  appears,  have  been 
acting  as  tmstees  of  the  colored  school.  It 
seems  that  these  persons  have  been  holding 
over  as  trustees  by  virtue  of  their  election 
previous  to  the  enactment  of  1908.  Before 
the  enactment  of  1908,  now  section  4426a  of 
the  Kentucky  Statutes,  colored  common 
schools  were  in  charge  of  three  trustees,  but 
the  act  of  1908  abolished  the  trustee  system 
as  theretofore  existing,  and  since  the  enact- 
ment of  1908  colored  common  schools,  as  well 
as  white  common  schools,  have  been  under 
the  control  and  supervision  of  the  Board  of 
Education  of  the  county.  Prowse  v.  Board 
of  Education  of  Christian  County,  134  Ky. 
305,  120  S.  W.  307;  Grady  v.  Larue  County 
Board  of  Education,  149  Ky.  49,  147  S.  W. 
828. 

We,  therefore,  think  that  when  there 
comes  Into  the  hands  of  the  county  superin- 
tendent of  common  schools  a  fund  derived 
from  a  railroad  tax  levied  for  the  benefit  of 
a  school  district,  the  county  superintendent 
should  pay  over  to  the  board  of  education  of 
the  county  that  part  of  the  tax  to  which  the 
colored  common  school  may  be  entitled,  and 
the  board  of  education  should  then  hold  and 
expend  the  same  for  the  use  and  benefit  of 
the  colored  common  school.  It  follows  from 
this  that,  although  the  colored  common 
sdiool  in  the  Earlington  district  Is  entitled 
to  its  share  of  the  railroad  tax  as  directed  in 
section  4101  of  the  Statutes,  the  tax  should, 
when  received  by  the  county  superintendent, 
be  paid  to  the  board  of  education  of  the 
county  for  the  use  and  benefit  of  the  Earling- 
ton colored  school,  and  not  to  the  persons 
who  have  been  assuming  to  act  as  trustees. 

The  cost  in  the  lower  court  was  directed 
by  the  Judgment  to  be  paid,  one-half  out  of 
that  part  of  the  tax  going  to  the  white 
graded  school  and  one-half  out  of  that  part 
going  to  the  colored  common  school,  and 
the  cost  in  this  court  will  be  paid  out  of 
this  fund  in  the  same  manner. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  enter  a  judgment  in  conformity 
with  this  opinion. 
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KAPP  T.  GAUFIELD  et  aL 
(Conrt  of  Appeals  of  Kentucky.    Sept  21, 1916.) 

DCBCBNT   AHD   DlSTRIBITTIOZI    C=>147— CLAIMS 
— BO^D  AND  LODOINO — ^AOBEESOCNT — Sum- 

ciENCT  OF  Evidence. 
In  a  suit  against  heirs  to  subject  a  decedentfs 
realty  to  a  claim  for  board  and  lodging,  governed 
by  Ky.  St.  S  2178,  commonly  known  as  the  Hos- 
pitality Act,  and  declaring  that  any  one  fui> 
nishing  entertainment  or  board  without  an 
agreempnt  for  compensation  shall  not  recover 
anything  therefor,  evidence  held  not  to  show  any 
such  agreement,  and  hence  to  sustain  a  judgment 
for  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  U  511-{>13 ;  Dec.  Dig. 
<8=>147.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  Mary  Bapp  against  C.  I.  Can- 
fleld  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Kinney  &  Thomas,  of  Louisville,  for  appel- 
lant George  Cary  Tabb,  Nicholas  H.  Dos- 
ker,  and  John  Ij.  Woodbuiy,  all  of  Louisville, 
for  appellees. 

CLAT,  C.  This  Is  a  suit  by  Maty  Rapp 
against  the  heirs  of  Hannah  J.  Caufleld,  to 
subject  the  latter's  real  estate  to  a  claim 
for  board  and  lodging.  The  dalm  is  tor 
board  and  lodging  from  February  10,  1903, 
to  December  10,  U03,  at  the  rate  of  |3  per 
week,  and  for  board  from  December  10, 1903, 
to  August  13,  1912,  at  the  rate  of  $2.50  per 
week,  amounting  In  all  to  $1,210.  To  that 
portion  of  the  claim  which  accrued  more 
than  5  years  before  suit  was  brought  the  stat- 
ute of  limitation  was  Interposed.  On  final 
hearing  the  chancellor  dismissed  plaintiff's 
petition,  and  she  appeals. 

The  case  Is  controlled  by  section  2178  of 
the  Kentucky  Statutes,  commonly  known  as 
the  "Hospitality  Act"  which  Is  as  foUows: 

"Any  person  other  than  the  keeper  of  a  tavern 
or  house  of  private  entertainment,  who  shall  en- 
tertain in  his  house  another,  or  furnish  him  with 
diet  or  storage  for  his  goods,  not  making  an 
agreement  for  compensation  therefor,  shall  not 
recover  anything  against  the  person  so  entertain- 
ed or  furnished  with  diet  or  storage,  or  against 
his  estate,  but  the  person  so  furnishing  another 
shall  be  considered  as  doing  the  same  of  cour- 
tesy." 

Since  plaintiff  was  not  the  keeper  of  a 
tavern  or  a  house  of  private  entertainment 
the  right  to  recover  d^ends  on  whether  or 
not  she  furnished  Mrs.  Caufield  board  under 
an  agreement  that  Mrs.  Caufleld  would  com- 
pensate her  therefor.  Plaintiff's  evidence 
tends  to  show  that  Mrs.  Caufleld  lived  with 
her  for  a  period  of  9  months,  and  thereafter 
took  her  meals  pretty  regularly  with  plaintiff. 
On  this  question  Mrs.  C.  C.  Harrison  testified 
that  Mrs.  Caufleld  slept  at  Mrs.  Rapp's  and 
took  her  meals'  there  for  9  months.  There- 
after she  took  her  meals  at  Mrs.  Rapp's  for 


about  7  years.  Slie  fnrdiar  stated  ttiat  Mrs. 
Caufleld  told  her  that  she  would  make  this 
good  with  Mrs.  Rapp  because  Mrs.  Rapp  had 
been  better  to  her  than  her  own  children. 
Witness  further  stated  that  Mrs.  Caufleld 
used  to  sew  some  for  Mrs.  Rapp's  children. 
A  son  of  Mrs.  Rapp  testified  that  Mrs.  Cau- 
fleld took  her  meals  with  his  mother  the 
greater  portion  of  the  time  for  0  years,  and 
that  for  nine  months  she  stayed  at  bis  moth- 
er's house,  though  this  last  statement  appears 
to  have  been  made  upon  information  furnish- 
ed by  his  father.  He  further  testifled  that  on 
one  occasion,  after  Mrs.  Caufleld  had  been  to 
the  home  of  her  daughter,  she  returned  to 
his  mother's  house,  and,  putting  her  arms 
around  his  mother's  neck,  said: 

"My  God,  Mrs.  Rapp,  let  me  make  my  home 
with  you  once  more,  and  I  will  make  it  all 
right  with  you  some  day." 

At  that  time  witness-  was  about  15  years 
of  age.  He  further  said  that  Mrs.  Caufleld 
sometimes  did  sewing  for  his  mother  and 
that  on  one  occasion  his  mother  paid  her  for 
It  Mrs.  Catherine  Harbesmier  testified  that 
Mrs.  Caufleld  said  In  her  presence,  but  not  in 
the  presence  of  Mrs.  Rapp,  that  she  Intended 
to  make  It  all  right  with  Mrs.  Rapp.  From 
this  she  understood  that  Mrs.  Caufleld  would 
provide  for  Mrs.  Rapp  In  her  will.  She  ad- 
mitted, however,  that  Mrs.  Caufleld  had  a 
house  with  a  small  kitchen.  In  which  there 
were  a  stove  and  cooking  utensUs.  She  fre- 
quently saw  Mrs.  Caufleld  sew  but  did  not 
know  whom  she  was  sewing  for.  Mrs.  Vir- 
ginia Walker  testified  that  Mrs.  Caufleld  told 
her  that  she  intended  to  pay  Mrs.  Kapp  for 
her  trouble.  This  was  not  said  in  Mrs.  Rapp's 
presence.  For  the  defendants  Mrs.  Lannon 
testified  that  Mrs.  Caufield's  house  was 
equipped  for  cooking,  and  that  provisions 
were  sometimes  delivered  at  Mrs.  Lannon's 
house,  and  then  taken  to  Mrs.  Cauliuld's. 
Mrs.  Lannon  further  stated  that  Mrs.  Cau- 
fleld bought  her  bread  at  a  certain  place, 
and  that  she  frequently  sent  Mrs.  Caufleld 
some  soup  and  bread.  Miss  Letitia  Lannon 
corroborates  her  mother.  Mrs.  Hortense  Deeg 
stated  that  Mrs.  Caufield's  home  was  equip- 
ped for  cooking  meals,  and  that  she  knew 
that  Mrs.  Caufleld  frequently  bought  sup- 
plies. Mrs.  Banet  testifled  that  she  went 
to  Mrs.  Caufield's  and  ate  dinner  there  on 
one  occasion.  Miss  Pauline  Eckenroth  testi- 
fied that  Mrs.  Caufleld  kept  house  and  took 
her  meals  at  her  own  home;  that  during  a 
period  of  several  years  sbe  frequently  loaned 
Mrs.  Caufleld  money  and  furnished  her  vege- 
tables and  provisions.  One  summer  she  sent' 
Mrs.  Caufleld  Ice.  She  frequently  ran  In  on 
Mrs.  Caufleld  unexpectedly  and  found  her 
doing  her  own  cooking. 

Though  It  may  be  true  that  the  law  does 
not  require  In  a  case  of  this  kind  the  same 
strictness  of  proof  to  establish  the  agree- 
ment to  compensate  that  It  does  in  the  case 
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of  a  claim  for  serrlcee  rendered  by  near  ret 
atlvea  to  each  other  who  lire  together  for 
their  mutual  convenience,  yet  we  think  the 
e-videnoe,  considered  In  the  Ught  of  the  at- 
tending circumstances,  falls  far  ^wrt  of 
showing  an  agreement  on  the  part  of  Ifrs. 
Canfleld  to  comi)ensate  plalntUT  for  her 
board.  The  most  that  can  be  said  of  the 
evidence  is  that  Mrs.  Caufield  on  a  few  oc- 
casions expressed  her  appreciation  of  plain- 
tiff's kindness,  and  indicated  a  purpose  In 
some  way  to  make  it  all  right  with  her. 
As  a  matter  of  fact,  however,  no  witness  tes- 
tified to  ever  hearing  Mrs.  Caufleld  say  that 
sbe  was  boarding  with  plaintiff,  or  expected 
to  pay  plalntifT  board.  It  is  not  shown  that 
Mrs.  Caufield  ever  paid  to  plaintUT  a  single 
dollar  as  compensation  for  board.  That 
plaintifT  should  take  Into  her  home  a  board- 
er with  sufficient  means  to  pay  board  and 
famish  that  boarder  meals  for  a  period  of 
about  10  years  without  ever  receiving  any 
compensation  therefor,  or  demanding  a  set- 
tlement of  any  kind  during  the  lifetime  of 
the  boarder,  must  strike  the  average  mind  as 
being  entirely  inconsistent  with  the  claim 
that  an  agreement  for  compensation  was 
actually  made,  esiwcially  where  the  only  evi- 
dence of  that  agreement  is  the  few  expres- 
sioos  attributed  to  Mrs.  Caufleld  by  the  wit- 
nesses In  this  case.  The  case  strikes  us  as 
one  where  plaintiff's  attentions  to  Mrs.  Cau- 
fleld were  prompted  by  the  hope  that  she 
would  be  remembered  In  Mrs.  Caufleld's  will, 
but,  not  having  been  remembered,  she  put 
in  a  dalm  against  Mrs.  Caufleld's  estate.  On 
the  whole,  we  see  no  reason  to  disturb  the 
finding  of  the  chancellor. 
Judgment  afOrmed. 


OGItiVIB  V.  UNION  CENT.  LIFE  INS.  00. 
(Court  of  Appeals  of  Kentucky.  Sept.  22, 191&) 
>f OBTOAOES   «=>401(4)  —  En3X>bok»ient  —  Coii- 

LXOnON. 

Where  a  note  and  a  mortgage  securing  it  pro- 
vided that,  if  any  installments  of  interest  should 
not  be  paid  at  maturity,  the  principal,  note,  and 
all  Interest  accrued  should  become  due  and  pay- 
able at  once  at  the  option  o{  the  holder,  notice 
of  option  being  waived,  a  demand  for  payment  is 
unnecessary  before  instituting  suit  to  enforce 
c<dlection  of  the  note  and  mortgage;  tk«  mort- 
gagor baTing  defaulted  in  payment  of  an  in^ 
terest  installment 

[ESd.  Note. — For  other  cases,  see  Mortgagesj 
Cent  Dig.  ii  1208,  1209 ;   Dec.  Dig.  <S=>4(ri(4).] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  by  the  Union  Central  Uf  e  Insurance 
Company  against  A.  Hume  Ogllvle.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Afflrmed. 

Eaton  &  Boyd,  of  Paducah,  for  appellant 
Ia  B.  Alexander,  of  Paducah,  for  appellee. 


TUBNEB,  J.  In  February,  1014,  the  ap- 
pellant borrowed  from  the  appellee  $8,000 
for  which  he  executed  his  note,  payable  in  ten 
years,  and  at  the  same  time  executed  a  mort- 
gage on  real  estate  to  secure  the  payment  of 
same  and  the  Interest  installments.  He  also 
executed  certain  notes  for  the  Interest  in- 
stallments which  were  due  annually,  except 
the  first,  which  was  due  October  1,  1914,  and 
the  last,  which  was  due  at  the  maturity  of 
the  principal  note.  The  first  interest  install- 
ment due  October  1,  1914,  was  not  paid,  and 
in  March,  1916,  this  action  was  instituted  by 
appellee,  wherein  it  claimed  a  right  under  the 
terms  of  the  note  and  mortgage  to  treat  the 
whole  debt  as  due  and  enforce  its  mortgage. 
In  the  $8,000  note  executed  there  is  the  fol- 
lowing provision: 

"If  any  insttdhnent  of  interest  be  not  paid  at 
maturi^,  this  principal  note  and  ail  interest  ac- 
crued thereon  shall  become  due  and  payable  at 
once,  at  the  option  of  the  holder  of  this  note; 
notice  of  sncb  option  hereby  being  waived" 

— and  there  is  a  similar  provision  In  the 
mortgage. 

There  Is  no  allegation  in  the  petition  that 
any  notice  was  given  to  appellant  of  the  ap- 
pellee's election  to  treat  the  whole  debt  as 
due;  and  the  demurrer  to  the  petition  and 
the  answer  filed  by  appellant  raise  the  single 
question  whether  the  action  could  be  main- 
tained on  the  whole  debt  without  the  giving 
of  such  notice,  or  without  making  demand 
before  suit 

It  is  insisted  for  appellant  that  the  clause 
in  the  note  and  mortgage  only  constituted 
an  option  in  the  holder  of  the  note  to  declare 
the  whole  debt  due  upon  the  failure  to  pay 
any  installment  of  interest  at  maturity,  and 
It  is  conceded  that  the  holder  did  not  have 
to  give  notice  of  such  intention  to  exercise 
its  option ;  but  it  is  claimed  that  the  payor 
was  entitled  to  notice  and  demand  before 
suit  on  the  principal  debt,  the  argument  be- 
ing that  there  was  no  waiver  of  demand  for 
payment,  but  only  a  waiver  of  notice  of  in- 
tuition to  exercise  the  option.  We  confess 
our  inability  to  see  any  practical  distinction; 
If  appellee  is  required.  In  the  face  of  this 
provision  waiving  the  notice  of  his  intention 
to  exercise  Ills  option,  to  make  a  demand 
before  he  may  maintain  his  action  on  the 
principal  note,  the  waiver  provision  is  of  no 
benefit  to  it  To  demand  of  appellant  the 
payment  of  the  principal  debt  because  6f  his 
failure  to  pay  the  interest  installment  would 
be  equivalent  to  giving  him  notice  that  the 
appellee  elected  under  his  option  to  treat 
the  principal  debt  as  due,  and  to  hold  such 
demand  necessary  would  be,  in  effect,  to  de- 
prive appellee  of  the  benefit  of  the  provision 
la  the  note. that  no  notice  of  Ids  Intention  to 
exercise  the  option  should  be  nttcessary. 

The  judgment  of  the  lower  court  was  In 
accord  with  these  views,  and  it  is  affirmed. 
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(Ark. 


.   ST.  LOUIS  4  S.  F.  E.  CO.  ▼.  CWNABTI. 
(Na  B8.) 

(Supreme  Court  of  Arkansaa.     June  12,  1916.) 

1.  Appeai,  and  £)bbob  @=>880(3)— Aiienduent 

TO  CONFOHU  TO  PbOOF— KEOABDED  AS  MADE. 

The  complaint  cannot  be  regarded  as  amend- 
ed to  conform  to  proof  of  negligence  not  alleged ; 
there  having  been  due  objection  to  all  the  testi- 
mony tending  to  show  it. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3622;  Dec.  Dif.  «=s>889(8); 
Pleading,  Cent.  D^S-  {  1366.] 

2.  Apfeai.  and  Ebbob  «=>1196(3)  —  Law  or 
THE  Case— Second  Tbial. 

Whatever  Is  before  tiie  court  on  appeal  and 
disposed  of,  and  only  that,  is  the  law  of  the 
case  on  a  second  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4663-4066;  Dec.  Dig.  «=> 
1195(3).] 

3.  Mabteb  and  Sebvant  «s»26S(18)  —  Com- 

FiJiINT  FOB  INJUBT— NBOLIOBRCE  GhABOED. 

The  complaint  for  injury  to  a  brakeman  held 
to  charge  negligence  only  in  that  a  car  was  not 
equipped  with  an  automatic  coupler,  and  not  in 
the  collision  of  the  engine  with  the  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  t  828;  Dec.  Dig.  «=> 
268(13).} 

4.  Appeal  and  Ebbob  «s»1196(3)  —  Law  or 
THE  Case— Statement  Not  Adjudication. 

There  being  no  question  of  pleading  before 
the  court  on  appeal,  but  only  whether  failure 
to  equip  a  car  with  an  automatic  coupler  gave 
a  cause  of  action  for  the  injury  complained  of, 
the  statement  in  the  opinion  that  that  was  the 
only  negligence  charged  was  not  an  adjudication, 
constituting  the  law  of  the  case  on  a  second 
trial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4663-4665;  Dec.  Dig.  <8=» 
1195(3).] 

5.  Mabteb  and  Sebvant  ^=9264(11)— Plead- 
iNO — Admissibilitt  op  EJvidence. 

There  being  no  statement  in  the  complaint 
from  which  it  can  reasonably  be  inferred  that  a 
collision,  resulting  in  a  servant's  injury,  was 
caused  by  or  resulted  from  defendant's  negli- 
gence, it  was  error  to  admit  evidence  thereof 
over  objection. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  871;  Dec.  Dig,  «=> 
264(ll).i 

Appeal  from  Circuit  Court,  Crawford 
County;   Jeptha  H.  Evans,  Judge. 

Action  by  Fannie  M.  Conarty,  administra- 
trix, against  the  St  Louis  &  San  Francisco 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  dis- 
missed. 

The  Judgment  in  this  cause  on  tl»e  first  ap- 
peal was  affirmed.  106  Ark.  421,  155  S.  W. 
93.  A  writ  of  error  was  granted,  and  the 
Supreme  Court  of  the  United  States  reversed 
the  judgment  238  U.  S.  243,  35  Sup.  Ct 
785,  59  L.  Ed.  1290.    It  was  there  said: 

"The  right  of  recovery  being  based  upon  the 
Employers'  Liability  Act.  •  •  •  The  only 
negligence  charged  in  the  complaint  was  a  fail- 
ure to  have  the  car  equipped,  at  the  end  struck 
by  the  engine,  with  an  automatic  coupler  and 
drawbar  of  standard  height,  as  required  by  the 


Safety  Appliance  Acts.  •  *  •  It  ia  not  doin- 
ed,  nor  could  it  be  under  tlte  evidence,  that  the 
collision  was  approximately  attributable  to  a 
violation  of  those  provisions,  but  only  that,  had 
they  been  complied  with.  It  would  not  have  re- 
sulted in  injury  to  the  deceased.  •  •  •  Noth- 
ing in  either  provision  gives  any  warrant  for 
saying  that  they  are  intended  to  provide  a  place 
of  safety  between  colliding  cars.  On  the  con- 
trary, they  affirmatively  show  that  Oxe  principal 
purpose  in  their  enactment  was  to  obviate  'the 
necessity  for  men  going  between  the  ends  of  the 
cars.' " 

Our  court,  in  106  Ark.,  sopra,  aald: 
"It  is  alleged  that  tlie  car  in  question  was  be- 
ing used  in  interstate  commerce,  and  that  de- 
cedent was  employed  by  defendant  and  was  en- 
gaged, at  the  time  of  nis  injury  and  death,  in 
handling  cars  in  interstate  commerce.  The  ac- 
tion was  instituted  under  the  act  of  Congress 
known  as  the  Employers'  Liability  Act  as  amend- 
ed by  the  Act  of  April  5,  VdllT,  and  is  based  upon 
the  Safety  Appliance  Act  (Act  March  2,  1893, 
c.  196,  27  Stat  531  [U.  S.  CX>mp.  St  1901, 
p.  3174]).  •  •  •  The  argument  is  that  the  in- 
jury resulted  from  the  collision,  which  was  in 
no  way  attributable,  to  the  absence  of  a  proper- 
ly equipped  coupler.  •  •  •  The  evidence  es- 
tablishes the  fact  that  the  injury  to  deceased 
would  not  have  occurred  but  for  the  absence  of 
proper  equipment  That  was  the  direct  cause  of 
the  injury,  notwithstanding  the  collision." 

Upon  the  return  of  the  mandate  the  case 
was  sent  back  by  this  court  to  the  trial  court, 
where  upon  a  new  trial  the  admlalstratrtx: 
again  recovered  Judgment  against  appellant 
railway  company,  from  which  this  appeal  is 
prosecuted.  When  the  case  was  called  for 
trial  the  attorneys  for  plalntlft  announced 
that  they  might  want  to  amend  their  com- 
plaint, but  did  not  state  in  what  respect,  and 
the  pleadings  were  in  no  wise  changed  nor 
asked  to  be  amended,  and  the  defendant 
railway  company  objected  to  the  Introduction 
of  any  testimony  on  belialf  of  the  plaintUT 
for  the  reason  that  no  cause  of  acticst  was 
stated  in  the  complaint  The  objection  was 
overruled,  however,  and  exceptions  saved 
and  the  trial  proceeded  with.  The  appellant 
objected  to  the  introduction  of  all  testimony 
adduced,  tending  to  show  negligence  on  its 
part  not  alleged  as  a  ground  for  recovery 
In  the  complaint,  and  excepted  to  the  court'^ 
adverse  rulings  thereon.  At  the  conclusion 
of  the  introduction  of  the  testimony,  appel- 
lant reanested  an  Instruction  directing  a 
verdict  in  its  favor,  which  the  court  refused 
to  give.  It  likewise  objected  to  all  the  in- 
structions  of  the  court  sabmitting  any  issues 
of  negligence,  attempted  to  be  raised  by  the 
testimony  objected  to,  to  the  Jury,  and  from 
the  judgment  on  the  verdict  prosecutes  this 
appeal. 

B.  B.  Davidson,  of  Fayettevllle,  for  aif- 
pellant  Sam.  R.  Chew,  of  Van  Buren,  and 
J.  M.  Hill,  of  Fort  Smith,  for  appellee. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  Appellant  coutends  that  the  Issues  in 
this  case  were  finally  concluded  and  deter- 
mined against  the  right  of  appellee  to  recover 
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by  the  dedslon  of  tbe  United  States  Supreme 
Conrt,  and  that  tbe  trial  court  erred  In  not 
so  holding,  and  ta  permitting  It  to  go  to  trial 
upon  the  same  pleadings,  and  In  refusing  to 
direct  a  Terdlct  In  its  favor  at  the  conclnslon 
of  the  introduction  of  testimony,  and  its 
contention  must  be  sustained. 

[1]  On  the  first  api>eal  this  conrt  held  that 
the  canse  of  action  was  based  upon  the  Ska- 
ployers'  Liability  Act  (Act  April  S.  1910,  c. 
143,  36  Stat  291),  and  the  negligence  alleged, 
a  failure  to  comply  with  the  Safety  Appli- 
ance Act  (Act  AprU  14,  1910,  c.  160,  86  Stat. 
298),  as  spedfled,  that  notwithstanding  the 
argument  that  the  Injury  resulted  from  the 
collislou  which  was  in  no  way  attributable 
to  the  absence  of  a  properly  equipped  coupler, 
the  evidence  established  the  fact  that  the  in- 
jury to  the  deceased  would  not  have  occurred 
but  for  the  absence  of  proper  equipment, 
which  was  the-  direct  cause  of  the  Injury 
notwithstanding  the  collision.  The  Supreme 
Court  of  the  United  States,  in  its  opinion 
lilcewlse  said  the  only  negligence  charged  in 
the  complaint  was  a  failure  to  have  the  car 
properly  equipped  under  the  Safety  Appli- 
ance Act  as  spedfled;  that  it  was  not  claimed, 
nor  oonld  it  be  under  the  evidence,  that  the 
collision  was  proximately  chargeable  to  a 
violation  of  those  provisions,  but  only  that, 
had  they  becfn  complied  with,  it  would  nol 
have  resulted  in  injury  to  deceased.  The  com- 
plaint not  having  been  amended  to  allege  any 
other  negligence  as  a  cause  of  action,  and  aU 
the  testimony  tending  to  show  any  other 
negligent  act  on  the  part  of  the  railroad 
company  than  that  alleged  in  the  complaint, 
and  for  which  it  might  I>e  liable,  having 
tteen  duly  objected  to,  the  complaint  cannot 
be  considered  amended  to  conform  to  the 
proof  or  to  the  issue  attempted  to  be  raised 
by  such  testimony  if  it  was  otherwise  suffi- 
dent  for  the  purpose,  and  the  court  erred  in 
refusing  to  direct  a  verdict  in  appellant's 
favor.  It  is  not  the  practice  of  the  Supreme 
Court  of  the  United  States,  upon  reversing  tbe 
judgment  of  a  state  court,  to  dismiss  the 
case  or  remand  it  with  directions,  except 
where  the  dedsion  is  for  want  of  jurisdiction. 
AtL  Coast  Une  By.  Ck>.  v.  Buruette,  239  U, 
S.  199,  86  Sup.  Ct  75,  60  L.  Ed.  226;  S.  W. 
Tel.  &  Tel.  Co.  V.  Danaher,  238  U.  S.  482, 
35  Sup.  Ct  886,  59  L.  Ed.  1419,  U  R.  A 
1916A,  1208 ;  American  Seeding  Machine  Co. 
V.  Kentucky,  236  U.  S.  660,  35  Sup.  Ot  456, 
59  li.  Ed.  773 ;  Sea  Board  Air  Line  v.  DuvaU, 
225  U.  S.  477,  32  Sup.  Ct.  790,  56  L.  Ed.  1171 

[2]  Whatever  was  I)efore  the  court  and  dis- 
posed of  Is  considered  as  finally  settled,  buf 
the  inferior  court,  upon  the  case  being 
remanded,  is  justified  in  considering  and  de- 
dding  any  question  left  open  by  the  mandate 
and  opinion,  and  may  consult  the  opinion  to 
ascertain  exactly  wliat  was  dedded  and  set- 
tled. Ex  parte  Union  Steamlxtat  Co.,  178 
U.  S.  317,  20  Sup.  Ct  904,  44  L.  Ed.  1084. 
In  Barney  v.  Winona  &  St  Peter  By.  C!o., 


117  U.  S.  228,  6  Sup.  Ct  654,  29  U  Ed.  858, 
the  court  said: 

"We  recognize  the  rule  that  what  was  dedded 
in  a  ease  pending  before  us  on  appeal  is  not  open 
to  reconsideration  in  the  same  case  on  a  second 
appeal  upon  similar  facts.  The  first  dedsion  is 
the  law  of  the  case,  and  mnst  control  its  dispo- 
sition; bnt  the  mle  does  not  apply  to  expres- 
sions of  opinion  on  matters  the  disposition  of 
wliich  was  not  required  for  the  decision." 

See,  also,  U.  S.  v.  111.  Cent  R.  R.  Co.,  170 
Fed.  542,  95  C.  C.  A.  628 ;  Clark  v.  Hershy, 
52  Ark.  473,  12  S.  W.  1077. 

[S]  Appellee  insists  that  the  complaint 
fairly  construed,  states  two  causes  of  ac- 
tion; one  under  the  Employers'  Liability 
Act  for  an  Injury  negligently  caused  by  the 
collision  of  the  engine  with  the  standing 
defective  coal  car,  the  other  for  an  injury 
caused  by  the  negligence  of  the  railway 
company  in  falling  to  properly  equip  said 
coal  car  with  a  coupler  in  compliance  with 
the  Safety  Appliance  Act  and  that  she  is 
only  concluded  by  said  court's  decision  upon 
the  latter  cause  of  action.  We  do  not  agree 
with  the  contention  that  two  causes  of  ac- 
tion are  alleged.    The  complaint  states: 

"And  plaintiff  says  that  while  her  said  intes- 
tate, W.  G.  Cobarty,  was  so  upon  said  footboard 
and  in  the  discharge  of  his  duty  towards  the 
defendant,  and  wliile  said  locomotive  was  being 
moved  for  the  purpose  of  bo  distributing  the  said 
cars,  •  •  •  he  was,  by  and  throuch  the  care- 
lessness, negligence,  wrongful  and  unlawful  man- 
agement and  conduct  of  the  defendant  as  here- 
inafter set  forth  and  complained  of,  caused  to 
be  caught  between  the  front  end  of  said  locomo- 
tive and  an  end  of  a  certain  coal  car.    •    •    •  " 

Then,  after  allegations  descriptive  of  tbe 
car,  the  nature  and  character  of  the  injury 
to  deceased  and  damages  resulting,  the  fol- 
lowing : 

"Plaintiff  says  that  said  negUgsnce,  careless- 
ness, wrongful  management  and  unlawful  con- 
duct of  the  defendant  consisted  in  this,  to  wit: 
That  it  negligently,  wrongfully,  carelessly,  and 
in  violation  of  the  laws  and  acts  of  tbe  Congress 
of  the  United  States" 

— ^wlth  the  spedfic  statement  of  the  cause 
and  manner  of  the  Injury  from  tbe  defective 
coal  car  not  equipped  with  a  coupler  ac^ 
cording  to  the  requirements  of  the  Safety 
Appliance  Act  now  conceded  to  be  the  negli- 
gence alleged  as  the  basis  of  the  cause  of 
action  finally  determined  by  tlie  federal  Su; 
preme  Court  followed  by  the  allegation: 

"And  plaintiff  says  that  by  reason  of  said  neg- 
ligence, carelessness,  wrongful  management  and 
unlawful  conduct  of  said  defendant,  as  aforesaid, 
and  while  said  coal  car  was  so  upon  said  main 
line  track,  the  said  locomotive  upon  which  her 
said  intestate  was  then  and  there  so  upon,  as 
aforesaid,  ran  into  and  collided  with  the  said  de- 
fective end  of  said  coal  car,  thereby  causing  her 
said  intestate  to  be  caught  between  the  said  end 
of  said  coal  car  and  said  locomotive  and  injured 
as  aforesaid." 

[4,  S]  There  was  no  question  of  pleadings 
before  the  court  for  decision  on  the  former 
appeal,  but  only  whether  the  injury  result- 
ing from  acts  complained  of.  in  failing  to 
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eqnlp  the  defecUve  coal  car  with  the  cou- 
pler Is  accordance  with  the  requirements  of 
the  Safety  Appliance  Act,  constituted  a 
cause  of  action,  and  the  statements  In  the 
opinions  that  tiie  only  negligence  charged 
was  a  failure  to  have  the  car  so  equipped 
was  not  an  adjudication,  bnt  only  a  recog- 
nition, of  that  fact  There  Is  no  allegation 
In  the  complaint  from  which  it  can  reason- 
ably be  Inferred  that  the  collision  was  caus- 
ed by  or  resulted  from  the  negligence  of  the 
railroad  company,  and  It  was  error  to  admit 
testimony  in  proof  thereof  over  appellant's 
objection.  Western  Union  TeL  C3o.  v,  Webb, 
94  Ark.  350, 126  S.  W.  1072;  O,  O.  ft  G.  By. 


Oo.  T.  State,  76  Ark.  389,  87  S.  W.  631 ;  Pat- 
rick V.  Whitley,  7B  Ark.  465,  87  S.  W,  1179,  5 
Ann.  Cas.  672. 

The  cause  of  action  alleged  having  been 
finally  determined  by  the  United  States  Su- 
preme Court,  this  court  could  doubtless 
have,  upon  the  receipt  of  the  mandate  re- 
versing its  judgment,  dismissed  the  case,  or 
remanded  it,  with  such  direction  to  ttie  low- 
er court,  bnt,  not  having  done  so,  and  no 
amendment  to  the  pleadings  having  been 
made,  the  trial  court  erred  in  not  directing 
a  verdict  In  appellaitt's  fkvor.  The  jodg- 
ment  is  accordli^cly  reversed,  end  the  cause 
dismissed. 
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MILES  T.  OITI  OF  MACON. 

(B^ansas  Citr  Conrt  of  Appeals.    Missouri. 

April  8,  1916.) 

iHTOXiCATiNa  liiquoBS  «=5>37— Election  Con- 
test—  Afpxai. —  Right  of  Oontestaht  — 
PuBuo  Rights. 
Rev.  St  1908,  §<  7238-7246,  proyides  for 
the  holding  of  elections  to  determine  whether  in- 
toxicating liqaors  may  be  sold,  and  by  section 
7242  thereof  provides  that  any  qualified  voter 
may  contest  such  election  in  the  manner  provid- 
ed by  section  S024,  for  the  contest  of  the  elec- 
tion of  county  ofacers.  Plaintiff  instituted  a 
contest  of  such  election,  and  after  a  demurrer 
to  his  petition  was  sustained,  he  refused  to 
amebd,  and  appealed  from  the  judgment  against 
him.  After  an  opinion  reversing  the  judgment 
and  remanding  the  case  for  an  answer  and 
trial,  and  pending  defendant's  motion  for  re- 
hearing, he  ai)peared  through  defendant's  attor- 
neys and  moved  that  such  motion  be  sustained 
and  the  judgment  affirmed.  Beld  that,  as  an 
election  contest  is  a  proceeding  in  which  the 
public  are  interested,  and  not  a  suit  simply  for 
the  adjudication  of  private  rights,  the  contest- 
ant had  no  arbitrary  control  of  the  cause,  and 
that  his  motion  would  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  S  42 ;   Dec.  Dig.  <e=>37.] 

On  motion  to  dismiss  appeal.    Denied. 
For  former  opinion  on  appeal,  see  186  S. 
W.  10. 

ELLISON,  P.  J.  This  action  was  Instl- 
tnted  In  December,  1913,  to  contest  an  elec- 
tion held  In  the  city  of  Macon  under  what  Is 
known  as  the  local  option  law  to  determine 
whether  Intoxicating  liquors  should  be  sold 
In  said  city.  The  result  of  the  election,  as 
offlelally  returned  and  certified,  was  against 
the  sale  of  such  liquors.  Within  20  days 
thereafter  plaintUf,  then  a  qualified  voter  tn 
said  city,  instituted  a  contest  of  said  election 
as  authorized  by  section  7242,  Revised  Stat- 
utBH  1909.  A  demurrer  to  the  iietition  was 
filed  by  the  city  and  sustained  by  the  trial 
court  The  allegations  in  the  petition  as  to 
matters  stated  to  have  invalidated  the  elec- 
tion being  Insisted  upon  by  plaintiff,  he  re- 
fused to  amend,  and  judgment  was  entered 
against  him.  He  thereupon  appealed  to  this 
conrt.  In  due  course  it  was  argued  and  sub- 
mitted to  this  court,  and  on  the  1st  day  of 
November,  1915,  In  an  opinion  promulgated 
that  day,  we  held  that  the  matters  alleged 
by  plaintiff,  if  true,  invalidated  the  election, 
and  we  reversed  the  Judgment  of  the  trial 
court  and  remanded  the  case  for  answer  and 
trial.  186  S.  W.  10.  Thereafter,  on  the  8th 
day  of  November,  1916,  defendant  filed  a  mo- 
tion for  rehearing. 

Afterwards,  and  while  such  motion  was 
pending,  plaintiff,  Ignoring  the  attorneys  who 
had,  so  far,  successfully  maintained  the  con- 
test which  he  was  prosecuting,  appeared 
through  the  attorneys  for  the  defendant  city, 
and,  for  the  reason,  among  others,  that  he 
had  become  a  nonresident  of  the  dty  and 
that  he  had  been  criticized,  asked  that  the 
motion  for  rehearing  "be  sustained,  and  by 


agreement  of  the  plaintiff  the  Judgment  of 
the  circuit  court  be  affirmed."  Tbia  motion 
or  request  of  the  plaintiff  has  been  vigorously 
resisted,  and  the  right  of  the  plalntlS  to  thus 
summarily  finally  to  dispose  of  the  case  is 
the  question  for  decision. 

The  statute  (chapter  6S,  art.  3,  R.  S.  1909) 
provides  tor  the  holding  of  elections  in  coun- 
ties, and  in  certain  dtles,  for  the  purpose  of 
determining  whether  Intoxicating  liquors  may 
be  sold.  It  is  provided  by  that  statute  (sec- 
tion 7242)  that  "any  qualified  voter"  may  con- 
test such  election  "in  the  same  manner  as  is 
now  provided  by  law  for  the  contest  of  the 
elections  of  county  officers."  The  latter  law 
(section  5924)  requires  that  notice  of  the 
contest  should  be  "given  to  the  opposite  par- 
ty within  twenty  days  after  the  votes  shall 
have  been  officially  counted."  It  appears 
that,  within  the  20  days  the  Institution  of 
proceedings  for  a  contest  of  the  election  was 
discussed  among  a  number  of  those  who  con- 
tended there  had  not  been  a  legal  election 
and  it  was  determined  to  make  the  contest, 
the  platntUf  herein,  to  use  his  own  words, 
"vflth  reluctance  consented  to  be  the  con- 
testant" 

We  think  It  clear  that  the  contest  of  a 
local  option  election  is  not  the  private  affair 
of  the  person  in  whose  name  it  is  instituted. 
He  acts  for  the  general  public  as  well  as 
hlmseU.  Having  voluntarily  assumed  this 
public  duty,  he  has  not  the  right  to  wUli- 
draw  from  It,  at  bis  caprice,  if  in  so  doing 
he  destroys  the  public  right  he  set  out  to 
maintain.  We  fear  that  counsel  for  defend- 
ant, In  their  zeal  for  success  in  this  particu- 
lar case,  have  overlooked  the  consequence  of 
a  precedent  that  would  plague  any  good  com- 
mtmity  In  the  state  which  may  find  itself  in 
the  reverse  situation  to  that  said  to  be  fac- 
ing the  welfare  of  the  city  here  Involved. 
See  the  result  of  permitting  such  action: 
The  majority  of  the  legal  voters  of  a  com- 
munity or  city  may  vote  at  an  election 
against  the  sale  of  intoxicating  liquors ;  cor- 
rupt, ignorant,  or  well-meaning,  though  mis- 
taken, officers,  through  the  aid  of  fraudulent 
or  illegal  votes,  may  certify  the  election  as 
being  in  favor  of  the  sale  of  such  liquors.  A 
contest  cannot  be  had  unless  begun  within 
20  days.  A  voter  (possibly  an  enemy  to  the 
cause,  in  disguise)  assumes  the  duty  of  con- 
testing, begins  the  proceedings,  and  then,  a 
few  days  after  the  time  limit  has  expired, 
dismisses  the  contest,  leaving  the  community 
to  be  afflicted  with  the  traffic  it  had  voted 
against 

The  right  of  the  public  in  an  election  con- 
test is  thus  stated  in  section  454  of  McCrary 
on  Elections: 

"A  contfflted  election  case,  whatever  the  form 
of  the  proceeding  may  be,  is  in  its  essence  a  pro- 
ceeding in  which  the  people— the  constituency — 
are  primarily  and  principally  interested.  It  is 
not  a  suit  for  the  adjudication  and  settlement 
of  private  rights  simply.     It  follows   that  the 
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parties  to  the  record  cannot,  by  gtipulation  or 
otherwise,  discontinue  or  compromise  a  case  of 
this  character  without  the  consent  and  approv- 
al of  the  court' or  tribunal  trying  it.  Nor  should 
such  consent  ever  be  given,  unless  the  court  giv- 
ing it  is  sufficiently  advised  to  be  able  to  say 
that  it  is  for  the  interest  of  the  public  to  do  so." 

In  3  Cyc.  183  (italics  ours)  It  Is  said  that: 
"An  appeal  will  be  dismissed  where  both  a^ 
pellant  and  respondents  so  re<}uest  or  agree,  }t 
the  rights  of  persons  not  parties  to  record  will 
not  be  affected,  and  the  action  is  not  one  in 
which  the  pubUo  can  b«  considered  a  party." 

In  a  county  In  California  a  postmaster  was 
elected  sheriff.  Under  the  Constitution  of 
that  state,  one  holding  a  federal  office  to 
which  a  salary  of  more  than  $500  was  attach- 
ed was  not  eligible  to  hold  a  state  office.  A 
citizen  contested  his  right  to  the  office,  and 
a  motion  to  dismiss  the  proceeding  was  over- 
ruled. The  contestee  declining  to  answer, 
the  court,  without  proof  by  either  party,  ren- 
dered Judgment  annulling  the  election.  The 
Supreme  Court  held  the  action  to  be  clearly 
erroneous,  saying: 

"The  public  is  interested  in  a  contest  of  this 
character;  it  is  not  a  matter  solely  between  the 
parties  to  the  record,  and  the  popular  will  is  not 
to  be  set  aside  upon  a  mere  failure  of  a  party  to 
respond  to  charges  alleged  against  his  right  by 
an  individual  elector."  Searcy  t.  Grow,  16  Cal. 
117,  119. 

It  seems  that  by  provision  of  a  statute  In 
Pennsylvania  20  qualified  voters  could  con- 
test the  election  of  one  (dalming  to  be  elect- 
ed district  attorney  by  becoming  petitioners 
for  that  purpose.  Thirty-one  voters  institut- 
ed proceedings  for  contest  of  the  election  of 
one  Kneass.  More  than  20  asked  leave  to 
amend  the  petition.  The  leave  was  resisted, 
but  granted.  The  court  stated  that,  if  less 
than  20  had  asked,  the  same  ruling  would 
have  been  had,  and  added  these  observa- 
tions: 

"Suppose  an  election  had  been  carried  by  the 
most  abominable  fraud.  The  act  requires  there 
should  be  20  citizens  of  the  county  to  sign  a 
petition  for  the  contest  Ten  of  those  who 
were  concerned  in  the  fraud  might  unite  with 
10  innocent  individuals  in  the  contest,  and  then 
appear  and  ask  to  withdraw,  or  to  refuse  to 
unite  in  an  amendment  clearly  admissible,  and 
thereby  conceal  the  very  fraud  they  had  con- 
cocted and  perpetrated.  '  I  concur  with  Judge 
Woodward  in  his  able  opinion  found  in  volume 
3,  L.  J.  160,  that  the  jurisdiction  of  the  court 
had  attached  from  the  moment  the  petition  was 
filed,  and  a  few  individuals,  by  withdrawing, 
should  not  shut  out  all  inquiry."  Kneass'  Case, 
2  Pars.  Eq.  Cas.  (Pa.)  553,  556,  670. 

Many  Instances  may  be  cited  where  from 
the  very  nature  of  the  case  a  party  to  the 
action  should  not  be  allowed  arbitrary  con- 
trol of  it.  In  this  case  the  plaintiff  is  a 
mere  Instrument  through  which  the  court  ac- 
quires Jurisdiction  to  set  on  foot  and  pur- 
sue to  the  end  inquiries  which  are  of  public 
concern.  His  action  gave  the  court  Jurisdic- 
tion to  pursue  an  Inquiry,  not  for  him  alone, 
but  for  the  entire  community  concerned.  It 
could  not  have   been  Intended  that  such  a 


party  had  the  power  to  ralldate  or  Invalidate 
an  election  at  his  own  will. 

The    motion   will   be   denied.     The   other 
Judges  conair. 


STROTHER  v.  BUSINESS  MEN'S  ACCI- 
DENT ASS'N  OF  AMERICA. 

(Kansas  dty  Court  of  Appeals,  MissoorL 
July  3,  1916.) 

1.  Insuraitce  «=»464— Accident  Insubanoe — 
Injtjby  Intentiohaixt  Inflicted — "Acci- 

DENTAI.." 

Under  an  accident  Insurance  policy,  provid- 
ing that  it  should  not  cover  any  Injury,  fatal  or 
otherwise,  intentionally  inflicted  by  any  other 
person,  the  insurer  was  not  liable  where  the 
death  of  insured  directly  resulted  from  a  blow 
upon  the  head  with  a  heavy  wooden  bar,  inten- 
tionally inflicted  by  another,  where  such  result 
was  one  reasonably  to  be  apprehended  from  the 
use  of  such  a  weapon,  without  i>roof  of  any  in- 
tent to  kill  insured,  and  notwithstanding  the 
blow  and  insured's  death  might  be  "accidental" 
in  the  sense  that  as  to  him  they  were  unforeseen, 
unexpected,  and  unusual,  and  did  not  take  place 
according  to  the  usual  course  of  things,  and  were 
accidental  in  the  usual,  natural,  and  popular 
meaning  of  the  word. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  i  1184;  Dec  Dig.  «=3464. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accidental.] 

2.  Irsubance  iS=3l46(S)  —  Conbtbuohoit  of 

CONTBACT. 

In  the  construction  of  insurance  contracts, 
that  interpretation  must  be  adopted  which  is 
most  favorable  to  the  insured;  but  this  is  bo 
only  where  there  is  fair  room  for  oonstruction; 
and,  if  words  are  used  clearly  indicating  the  in- 
tention of  the  parties,  effect  must  be  given 
thereto, 

[Ed.  Note.— For  otiier  cases,  see  Insurance, 
Cent  Dig.  i  295 ;   Dec.  Dig.  <S=»146(3).] 

Appeal  from  Circuit  Court,  J'ackson  Conn- 
ty;   O.  A.  Lucas,  Judge. 

Action  by  Sam  B.  Strother,  administrator 
of  the  estate  of  Thomas  Orle  McCarty,  de- 
ceased, against  the  Business  Men's  Accident 
Association  of  America.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

A.  R.  McCIanahan,  Jas.  E.  Taylor,  and 
Reed  &  Harvey,  all  of  Kansas  City,  for  ap- 
pellant Ollmore  &  Brown,  of  Kansas  City, 
for  respondent. 

TRIMBLE,  J.  Thomas  O.  McCarty  beld 
an  accident  policy  Issued  by  the  defendant, 
an  assessment  accident  insurance  company 
organized  under  the  laws  of  Missouri.  In 
case  of  his  death  by  accident,  the  policy  pro- 
vided for  the  payment  of  $5,000  to  bla  es- 
tate. However,  it  contained  the  following 
provision: 

"This  policy  does  not  cover  •  •  •  any  to- 
jury,  fatal  or  otherwise,  intentionally  inflicted 
by  the  insured  (sane  or  insane)  or  by  any  other 
person  (sane  or  insane)  except  it  be  established 
that  the  assault  was  committed  for  the  sole  pur- 
pose of  burglary  or  robbery." 

While  the  policy  was  in  force,  McCarty 
was  struck  a  violent  blow  upcm  the  Iiead 
with  a  heavy  wooden  bar  by  one  Cliff  Unn- 
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ford,  from  tbe  efTects  of  ^blcb  Inenrefl 
died  shortly  thereafter.  His  administrator 
brought  this  suit  to  recover  the  amount  of 
the  policy.  Tbe  company  set  up  the  above 
quoted  provision  of  the  policy,  and  alleged 
that  Insured — 

"died  of  fatal  injuries,  intentionaUy  inflicted  up- 
on him  by  another  person,  to  wit,  one  •  •  • 
Cliff  Dunford;  that  the  said  Cliff  Dunford  La- 
tentionally  struck  the  said  Thomas  Orie  McCar- 
ty  a  heavy  and  powerful  blow  upon  the  head 
with  a  piece  of  timber  or  lumber  about  two  by 
four  inches  in  width  and  thickness  and  about 
five  feet  in  length,  causing  the  fatal  injuries 
from  which  the  said  Thomas  Orie  McCarty 
died." 

Hie  reply  admitted  that  insured— 
"was  struck  upon  the  head  with  a  board  by 
Clifford  Dunford,  and  received  injuries  thereby 
which  proved  fatal,  but  plaintiff  denies  that  the 
said  Dunford,  when  he  struck  deceased,  intended 
to  inflict  a  fatal  injury." 

At  tbe  dose  of  all  the  evidence  the  court 
sustained  defendant's  demurrer  thereto,  and 
the  plaintiff  has  brought  the  case  here. 

The  circumstances  leading  up  to  and  sur- 
rounding the  Infliction  of  the  blow  from 
which  Insured  died  are  as  follows:  It  oc- 
curred In  a  restaurant  maintained  in  connec- 
tion with  a  saloon  in  Kansas  City.  Late  In 
the  night  of  December  14,  1914,  three  wo- 
men and  three  men  were  seated  at  a  table 
In  tbe  restaurant.  One  of  tbese  women,  Bose, 
had  beei  living  with  Insured,  though  they 
were  not  married.  Two  of  the  men  were 
farmers,  who  had  sold  some  horses  to  the 
third  man,  whose  name  was  King,  and  the 
three  had  come  to  the  restaurant  at  bis  sug- 
gestion. While  thus  seated  at  the  table,  two 
men,  Cordell  and  Dunford,  entered  the  room. 
Cordell  approacbed  one  of  the  women,  known 
as  "BUUe,"  and  tried  to  get  her  to  go  home. 
Rose  asked  her  to  stay,  and  a  quarrel  start- 
ed between  Rose  and  Cordell.  The  latter, 
after  using  vile  language,  drew  a  knife  and 
forced  Rose  to  retreat  toward  the  door.  Mc- 
carty, the  Insured,  was  In  the  saloon  and, 
learning  in  some  way  that  Bose  was  In  trou- 
ble, came  through  the  street  door  into  tbe 
restaurant  and  put  Cordell  out,  either  push- 
ing him  or  knocking  him  out  of  the  door. 
Rose  at  once  shut  the  door  and  put  her 
foot  against  It  to  prevent  Cordell's  return. 
McCarty,  in  the  restaurant,  turned  around 
and  was  facing  Dunford  when  the  latter, 
having  picked  up  a  heavy  wooden  bar,  a 
two  by  four,  six  feet  long,  and,  holding 
it  in  both  hands,  ireW  It  back  over  his 
bead  to  an  angle  of  45  degrees  so  as  to 
get  "a  full  swing,"  and  brought  It  down  with 
all  his  force  upon  McOarty's  head.  McCarty 
dropped  to  the  floor  without  uttering  a  word. 
He  was  unable  to  speak  when  one  of  the 
women  tried  to  help  him,  being,  as  she  said, 
"paralyzed."  He  was  taken  home,  and  died 
eight  days  later.  When  Dunford  struck  him 
there  was  no  one  betweei  the  two  or  close 
to  them,  and  there  is  no  room  for  any  infer< 
ence  that  Dunfctrd,  when  be  struck,  was  ta- 
tendlng  to  do  otherwlBe  than  to  strike  Mc- 


Carty, the  individual  he  did  strike,  fbongfa 
it  is  true  the  two  men  were  strangers  to  each 
other.  After  felling  McCarty,  Dunford  an- 
nounced that  he  proposed  "to  clean  up  the 
place,"  and,  approaching  one 


of  the  farmers  at  the  table,  struck  at  him 
with  the  wooden  bar.  The  latter,  however, 
avoided  the  blow,  and  gave  him  "a  poke  in 
the  jaw,"  which  caused  him  to  drop  the  bar. 
Thereupon  Dunford  and  Cordell,  who  by  this 
time  had  returned,  began  cutting  tbe  farm- 
ers with  knives  until  in  some  way,  not  dis- 
closed by  tbe  record,  they  ceased  and  left 

[1,2]  Under  the  restricted  meaning  given 
tbe  term  "accident"  in  policies  of  this  char- 
acter, the  blow  which  McCarty  received,  and 
his  death  resulting  therefrom,  may  be  said 
to  be  accidental;  for  as  to  him  they  were 
unforeseen,  unexpected,  and  unusual,  not  tak- 
ing place  according  to  tbe  usual  course  of 
things,  and  therefore  were  "accidental"  in 
tbe  usual,  natural,  and  popular  meaning  of 
the  word.  Lovelace  v.  Travelers'  Protective 
AsB'n,  126  Mo.  104,  28  S.  W.  877,  SO  L.  R. 
A.  200,  47  Am.  St.  Rep.  638.  However,  the 
decision  in  the  case  at  bar  does  not  turn  up- 
on whether  the  death  was  accidental,  but 
upon  another  condition  In  the  policy,  which 
says  it  shall  "not  cover  any  Injury,  fatal  or 
otherwise.  Intentionally  Inflicted  by  ♦  •  • 
any  other  person."  The  question  Is,  Do  the 
circumstances  surrounding  Insured's  death 
bring  it  within  this  exception  to  defendant's 
liability? 

While  it  is  true  that  In  the  construction 
of  insurance  contracts  that  interpretation 
must  be  adopted  which  is  most  favorable  to 
Insured,  yet  this  is  only  where  there  is  fair 
room  for  construction.  If  words  are  used 
which  clearly  Indicate  the  intention  of  tbe 
parties,  effect  must  be  given  thereto.  Courts 
have  no  more  right  to  remake  insurance  con- 
tracts than  any  others.  Now,  unquestionably 
McCarty's  Injury  was  inflicted  by  Dunford; 
and  there  Is  no  room  for  any  inference  that 
the  latter  did  not  Intend  to  Intlict  it.  Mc- 
Carty had  Just  pushed  or  thrown  Cordell  out 
of  the  restaurant,  and  bad  turned  back  to- 
ward the  body  of  the  room  and  was  facing 
Dunford  when  tbe  latter,  having  picked  up 
the  bar  as  his  companion  was  being  put  out, 
swung  it  back  over  his  head  so  as  to  give  it 
full  force,  and  then  brought  it  down  upon 
McCarty's  head.  No  one  was  about  them. 
McCarty  was  the  one  he  intended  to  strike, 
and  tbe  general  "free  for  all  fight"  that 
plaintiff  claims  took  place  occurred  after 
McCarty  had  been  thus  intentionally  felled. 

Neither  is  there  anything  giving  rise  to 
an  inference  that  McCatty's  death  resulted 
from  anything  other  than  the  blow  itself. 
The  blow  was  the  direct.  Immediate,  and 
proximate  cause  thereof  with  no  untoward 
or  unforeseen  cause  intervening  between  the 
blow  and  the  death.  For  Instance,  the  blow 
did  not  cause  McCarty  to  fall  and,  in  fall- 
ing, receive  an  injury  from  which  he  died. 
Iq  other  words,  the  injury  wbloh  Dmiford 
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intentionally  Inflicted  cansed  the  deatb  of 
insured  unassisted  by  any  otber  cause.  And 
the  result  which  the  blow  produced  was  one 
reasonably  and  naturally  to  be  apprehended 
from  the  use  of  such  a  weapon  applied  in 
the  manner  in  which  it  was  used. 

The  policy  does  not  say  the  death  of  the 
insured  must  have  been  Intended.  The  ex- 
ception deals  with  any  injury  intentionally 
inflicted,  whether  that  Injury  prove  fatal 
or  otherwise.  Plaintiff  insists  that  before 
defendant  can  claim  exemption  from  liabil- 
ity, it  must  prove  that  Dunford  intended  to 
kill  McCarty.  But  certainly  Dunford  in- 
tended to  injure  lilm,  and  the  policy  says 
that  if  the  injury  was  intentionally  inflicted, 
then  that  injury  is  not  covered  by  the  in> 
flurance  no  matter  what  the  result  of  the 
injury  may  be,  whether  fatal  or  otherwise. 
The  only  case,  of  which  we  are  aware,  which 
seems  to  give  any  countenance  to  the  view 
that  defendant  must  establish  the  fact  that 
Dunford  Intended  the  precise  and  full  extent 
of  the  result  which  followed  his  act  is  the 
case  of  Utter  v.  Travelers'  Ins.  Co.,  65  MiclL 
545,  32  N.  W.  812,  8  Am.  St  Rep.  913.  In 
.  that  case,  however,  the  wording  of  the  policy 
was  that: 

The  "insurance  shall  not  be  held  to  extend  to 
•  •  *  any  ease  of  death  or  personal  injury, 
unless  the  claimant  under  this  policy  shau  es- 
tablish *  •  •  that  the  said  death  or  personal 
injury  •  •  •  was  not  the  result  of  design," 
etc. 

In  other  words,  the  exemption  in  the  pol- 
icy in  that  case  dealt  with  two  things,  death 
or  personal  injury,  and  each  must  be  the 
"result  of  design"  in  order  to  reUeve  the 
company.  In  that  case  a  deputy  sheriff  was 
sent  to  a  house  of  ill  fame,  with  instructions 
to  arrest  a  man  therein  as  a  deserter  from 
the  army.  When  he  approached  the  door 
it  was  opened  by  Insured,  when  the  officer 
recklessly  shot  lilm,  not  knowing  tliat  be 
was  the  man  to  be  arrested,  but  supposing 
that  he  was  elsewhere  in  the  house.  The 
opinion  on  page  652  of  65  Mich,  page  816  of 
32  N.  W.  (8  Am.  St  Rep.  013)  says: 

"It  seems  to  me  that  the  design  intended  by 
the  terms  of  this  policy  must  be  the  design  that 
intended  the  actual  result  accomplished,  and  not 
the  design  of  the  act  itself,  which  act  resulted 
in  the  killing  of  one  contrary  to  the  design  of  the 
act.  If,  when  Berry  fired  this  shot  he  did  not 
know  the  man  he  fired  at  was  Utter,  and  did  not 
intend  to  kill  Utter,  it  cannot  be  said  that  Utter 
lost  his  life  by  the  design  of  Berry." 

The  court  also  uses  language  tliroughout 
the  opinion  showing  tliat  the  word  "design" 
meant  a  plan  previously  formed  tn  the  mind 
and  then  Intentionally  carried  out  by  the 
act  The  words  "result  of  design"  are,  how- 
ever, vastly  different  from  the  words  of  the 
policy  in  the  case  at  bar.  Here  the  insur- 
ance does  not  extend  to  any  injury  "inten- 
tionally inflicted."  Tills  does  not  require  the 
Intention  to  go  further  than  the  blow  inflict- 
ed nor  is  the  policy  considering  results  fur- 
ther than  tliat  the  blow  shall  cause  injury. 


The  difference  between  the  Utter  Case  and 
the  case  at  bar  is  noted  In  the  case  of  C!on- 
tlnental  Casualty  Co.  v.  Oonningham,  188 
Ala.  159,  loc.  dt  166,  66  South.  41,  loc  dt 
42,  L.  B.  A.  1915A,  038,  where  the  court, 
speaking  of  the  Utter  Case,  says: 

"That  case,  however,  is  derisively  distinguished 
from  the  present  case  by  the  language  of  the 
poUcy  there  construed.  The  Uability  require- 
ment that  the  death  or  injury  of  the  assured 
should  not  be  the  result  of  design  is  obviously  of 
narrower  import  than  a  requirement  (as  here) 
that  it  should  not  be  the  result  of  an  intentional 
act  If  the  Utter  Case  is  not  thus  distingulsli- 
able  from  this  case,  we  ate  constrained  to  re- 
gard it  as  unsound." 

The  Cunningham  Case  alao  is  authority 
for  our  holding  that  the  fact  that  McCarty 
and  Ehinford  were  strangers  is  ImmateriaL 
What  difference  does  it  make  as  to  their 
acquaintance  with  eadi  other?  Dunford  had 
been  in  the  restaurant  long  enough  to  see 
what  McCarty  had  done  to  Cordell,  long 
enough  to  pick  up  the  bar  and  form  the  in- 
tent to  strike  the  individual  before  him,  and 
he  carried  that  Intent  Into  (execution  by 
striking  the  one  he  intended  to  strike.  The 
Injury  McCarty  received  was  therefore  in- 
tentionally Inflicted  by  Ehinford,  and  that 
is  all  the  policy  requires  to  exempt  the  com- 
pany. Phelan  v.  Travelers'  Ins.  Co.,  38  Mo. 
App.  640,  loc  cit  646 ;  Jarnagin  v.  Travelers' 
Protective  Ass'n,  133  Fed.  892,  66  C.  C.  A. 
622,  68  L.  R.  A.  499;  Travelers'  ProtecUve 
Ass'n  V.  Langholz,  86  Fed.  60,  29  C.  C.  A. 
62S;  Matson  v.  Travelers'  Ins.  Co.,  93  Me. 
4G9,  45  Atl.  018,  74  Am.  St  Rep.  368;  Gen- 
eral Accident,  etc..  Corporation  v.  Stedman 
(Tex.  Civ.  App.)  153  S.  W.  692.  We  are  of 
the  opinion  that  the  facts  brought  the  case 
within  the  clause  of  the  policy  above  quoted, 
and  that  the  contract  of  Insurance  did  not 
cover  such  Injury.  Gaynor  v.  Travelers'  Ins. 
Co.,  12  Ga.  App.  601,  77  S.  E.  1072 ;  Travel- 
ers' Ins.  Co.  V.  McConkey,  127  U  S.  661,  8 
Sup.  Ct  1360,  32  L.  Ed.  308;  Travelers'  Ins. 
(3o,  V.  McCarthy,  15  Colo.  351.  25  Pac.  713, 
U  li.  R.  A.  297,  22  Am.  St  Rep  410;  Rail- 
way Officials',  etc.,  Accident  Ass'n  v.  McCabe, 
61  IlL  App.  066;  Continental  Cas.  Co.  v. 
Fleming  (Ky.)  124  S.  W.  331;  Travelers' 
Protective  Ass'n  v.  Weil,  40  Tex.  Civ.  App. 
1629,  91  8.  W.  886;  Fidelity  ft  Casualty  Co. 
V.  Smith,  31  Tex.  Civ.  App.  Ill,  71  S.  W. 
391 ;  Continental  Casualty  Co.  v.  Morris,  46 
Tex.  Civ.  App.  394,  102  S.  W.  773;  Grimes 
V.  Fidelity  &  Casualty  Ck>.,  33  Tex.  Civ.  App. 
275,  76  S.  W.  811;  Ryan  v.  C!ontinentaI  Cas- 
ualty Co.,  94  Neb.  35,  142  N.  W.  288,  48  U 
R.  A.  (N.  S.)  524,  Ann.  Cas.  1914C,  1234; 
Washington  v.  Union  Casualty,  etc.,  Ca,  116 
Mo.  App.  627,  91  S.  W.  988. 

We  have  examined  the  anthorlttea  dted  by 
plaintiff,  but  in  our  opinion,  owing  to  the 
difference  In  the  wording  of  the  policy  and 
the  facts  surrounding  the  Injury,  they  do 
not  apply. 

The  Judgment  of  the  trial  court  la  affirm- 
ed.   All  concur. 
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BOAND  T.  STEWABT  et  aL 

(ECansaa  City  Ooort  of  Appeals,  MlnourL 

Jnly  S,  1916.) 

L  Bnxa  AND  Noras  «=»414— NonoB  of  Dib- 

HOROB— Pebsons  Entitued. 
Where  the  maker  of  a  note  sold  his  busi- 
ness to  defendant,  vho  as  a  part  of  the  porchaae 
price  si^ed  the  note  with  the  consent  of  the 
payee,  who  ander  Bulk  Sales  Law  (Laws  1918, 
p.  163)  conld  have  prevented  the  sale,  defendant 
became  a  maker  of  the  note  and  chief  obligor, 
and  as  maker  was  not  entitled  to  notice  of  dis- 
honor by  specific  provision  of  .Bev.  St.  1909,  S 
10084. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  gS  1142, 1148-1155;  Dec  Dig. 
*=>414.] 

Z  BnXS  AMD  NOTBS  «S»52— LlABILITT, 

In  snch  case  a  subseqnent  resale  by  defend- 
ant to  the  original  owner  without  the  payee's 
knowledge  could  not  change  the  payee's  right  to 
hold  defendant  as  a  maker. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §  71;  Dec.  Dig.  «=952.] 

Appeal  from  CiFcult  Court,  Jackson  Coun- 
ty;  O.  A.  Lucas,  Judge. 

Action  by  R.  H.  Boand  against  Louisa 
D.  Stewart  and  J.  H.  Kelley.  From  a  Judg- 
ment of  tbe  circuit  court  affirming  a  judg- 
ment of  tbe  Justice  court  for  plaintiff,  de- 
fendant Kelley  appeals.    Affirmed. 

Blackmar  &  Bundschn,  of  Kansas  City, 
for  appellant  B.  McD.  Colvln,  of  Kansas 
City,  for  respondent. 

TRIMBLE,  J.  Plaintiff  sued  defendant 
and  one  Louisa  D.  Stewart  as  comakers  of 
a  promissory  note.  The  case  originated  In 
a  Justice  court  where  plaintiff  obtained  Judg- 
ment, Afterwards  It  was  appealed  to  the 
circuit  court,  where  plaintiff  again  prevail- 
ed, and  defendant  Kelley  has  brought  the 
case  here. 

On  July  S,  1913,  plaintiff  was  the  owner  of 
a  small  grocery  store  In  Kansas  City,  and 
sold  It  to  the  defendant  Louisa  D.  Stewart 
who,  as  a  iwrt  of  the  purchase  price,  exe- 
cuted the  note  In  question  to  the  plaintiff. 
On  August  14,  1913,  the  defendant  Kelley 
purchased  the  store  from  Louisa  D.  Stewart 
agreeing  to  give  her  (600  therefor.  At  that 
time  there  was  due  on  the  said  note  from 
Mrs.  Stewart  to  plaintiff  the  sum  of  $225.60. 
The  law  known  as  the  Bulk  Sales  Law  was 
then  In  effect  (Laws  1913,  p.  163),  and  Mrs. 
Stewart  could  make  no  valid  sale  of  the  store 
to  defendant  unless  the  plaintiff  as  the  hold- 
er of  said  note  was  notified.  Joplln  Supply 
Co.  V.  Smith,  182  Mo.  App.  212,  167  S.  W. 
649.  He  therefore  had  to  be  taken  care 
of  and  arrangements  satisfactory  to  him  had 
to  be  made  before  tbe  deal  could  be  con- 
summated. Mrs.  Stewart  told  defendant 
Kelley  of  the  note,  and  he  tbereuiran  agreed 
with  her  to  assume  the  payment  thereof 
as  that  much  of  the  purchase  price,  and 
agreed  with  her  to  pay  It.  Tbe  two  went  to 
plaintiff  and  told  talm  that  tbe  store  bad 
been  sold  to  Kelley,  and  that  as  a  part  of  the 


purdiase  price  be  was  to  pay  tbe  note  wblcb 
plaintiff  beld.  Plaintiff  thereupon  produc- 
ed tbe  note,  and  defendant  Kelley  signed  bis 
name  under  tbe  name  of  Mrs.  Stewart.  It  Is 
conceded  by  appellant  himself  and  in  appel- 
lant's brief  that,  as  part  consideration  for 
his  purchase  of  the  store,  Kelley  assumed  the 
note  and  agreed  to  pay  It.  Some  time  there- 
after Mrs.  Stewart  repurchased  the  store 
from  Kelley  and  reassumed  the  payment  of 
plalntifTs  note  and  agreed  with  Kelley  to 
hold  him  harmless  from  any  liability  thereon. 
Tb\a  repurchase  by  Mrs.  Stewart  was  made 
without  plaintiff's  knowledge,  and  he  was 
not  informed  nor  consulted  about  the  new 
arrangement  between  Mrs.  Stewart  and  Kel- 
ley. Tbe  note  was  payable  In  weekly  In- 
stallments of  $3  each,  and  If  default  was 
made  In  tbe  payment  of  any  Installment 
when  due,  then  the  whole  note  became  due. 
When  tbe  Installments  were  not  paid,  plain- 
tiff brought  suit  against  both  parties  on  tbe 
note,  with  the  result  above  stated. 

[1]  Tbe  evidence  shows  that  the  note  was 
given.  In  the  first  place,  by  Mrs.  Stewart 
In  port  payment  of  tbe  purchase  price  of 
the  store ;  that  while  it  was  still  unmatured 
the  defendant  Kelley,  as  a  part  of  the  con- 
sideration paid  by  him  for  the  store,  sign- 
ed the  note  as  maker  and  became  the  prin- 
cipal obligor  thereon.  Under  the  Bulk  Sales 
Law  plaintiff  could  have  defeated  the  sale 
to  Kelley.  Plaintiff  gave  up  something  when 
be  allowed  Mrs.  Stewart  to  dispose  of  prop- 
erty to  which  plaintiff  had  a  right  to  look 
to  obtain  payment  of  his  note.  Kelley 
made  a  payment  to  that  extent  on  the  pur- 
chase price  of  the  store.  Kelley's  obliga- 
tion, when  he  signed  the  note,  was  not  that 
he  would  pay  it  If  Mrs.  Stewart  did  not, 
but  that  he  would  pay  It  as  the  principal  or 
chief  obligor.  In  other  words,  he  became 
a  maker  of  the  note  the  same  as  if  he  had 
signed  It  In  Its  Inception.  Sylvester  v.  Down- 
er, 20  Vt.  855,  49  Am.  Dec  780.  The  case 
is  not  analogous  to  cases  where  after  a  note 
has  been  given  and  the  full  consideration 
baa  passed  another  person  has  signed  the 
note  without  consideration  and  without 
change  of  position  by  the  payee.  As  maker 
of  tbe  note,  tbe  defendant  Kelley  was  not 
entitled  to  notice  of  dishonor.  Section  10084, 
R.  S.  1909. 

[2]  The  subsequent  arrangement  made  be- 
tween Kelley  and  Mrs.  Stewart  without 
plaintiff's  knowledge  cannot  change  plain- 
tiff's right  to  bold  Kelley  as  maker  of  tbe 
note.  Under  tbe  circumstances  of  this  case 
we  see  no  reason  why  the  defendant  Kelley 
could  not  become  a  maker  of  the  note  while 
It  was  yet  a  subsisting  and  unmatured  ob- 
ligation. What  happened  was  the  same  as 
if  a  new  note  Identical  In  terms  with  the  old 
had  been  written  out  and  signed  by  Kelley. 
Instead,  he  signed  tbe  old  note,  and  his  own 
evidence  shows  he  did  so  as  principal  obligor 
and  in  payment  pro  tanto  for  the  store. 

The  Judgment  Is  affirmed.    All  concur. 
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MARTIN  et  aL  T.  ADAMS  et  aL 

(Court  of  Appeals  of  Kentucky.    Sept  28, 1916.) 

1.  Deeds  *=»144(1)  —  CosarBuoiioN  —  Iwtsb- 

ESTS  CONVETED. 

An  aged  man  conveyed  to  bis  daughter  and 
her  three  children,  who  were  then  minors,  a  de- 
scribed parcel  of  laud  for  the  stated  considera- 
tion of  his  care  and  maintenance  during  his  de- 
clining years.  After  the  description  in  the  deed, 
and  just  preceding  the  habendum  clause,  it  wag 
recited  that  on  failure  of  the  grantees  to  carry 
out  the  agreement,  the  property  should  revert  to 
the  grantor.  Other  portions  of  the  deed  reserv- 
ed a  lien  on  the  laud  to  secure  performance  of 
the  agreements  by  the  grantees.  The  mother  of 
the  infant  children  entered  into  possession  of 
the  land,  but,  owing  to  a  disagreement,  sur- 
rendered possession  to  the  grantor,  and  recon- 
veyed  the  property ;  the  condition  being  breach- 
ed. Held,  that,  despite  the  old  rule  that  in  case 
of  conflict  between  the  granting  and  the  haben- 
dum clauses  the  former  would  govern,  the  inten- 
tion of  the  parties  governs  in  construing  a  grant 
of  real  proi»erty,  and  so  the  infant  grantees  took 
no  title  which  uey  could  assert  after  breach  of 
the  conditions. 

[Kd.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  §!  452,  469,  470,  472;  Dec.  Dig.  <S=3l44(l).] 

2.  Deeds  «=>168—C<msTBTroTion— Action  bt 
Gbantee. 

Where  the  deed  expressly  recited  that  the 
grant  was  subject  to  performance  by  the  gran- 
tees, and  that  in  event  of  failure  the  property 
should  revert  to  the  grantor,  no  affirmative  ac- 
tion was  necessary  to  divest  the  infant  grantees 
of  their  interest  in  the  property  upon  breach  of 
the  conditions  contained  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |§  526-688;  Dec.  Dig.  <8=>168.] 

Appeal  from  Circuit  Court,  Grant  County. 

Suit  by  Robert  Adams  and  others  against 
Bessie  (Williams)  Martin  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Jno.  T.  Murphy  and  Martin  J.  Brown, 
both  of  Covington,  for  appellants.  O.  C. 
Adams,  of  Willlamstown,  for  appellees. 

THOMAS,  J.  On  April  5,  1901,  Robert 
Kleinsmlth,  Sr.,  conveyed  a  tract  of  land  lo- 
cated In  Grant  county,  and  containing  about 
70  acres,  to  the  appellants,  Bessie  Williams 
Martin,  Ldllie  Williams  Ring,  Raymond 
Williams,  and  their  mother,  Josephine  Wil- 
liams, which  was  duly  acknowledged  and  re- 
corded In  the  county  clerk's  office  for  Grant 
county.  This  deed  was  made  jointly  to  the 
grantees  mentioned,  Josephine  Williams  be- 
ing the  daughter  of  the  grantor.  The  gran- 
tees, who  are  the  appellants  in  this  case,  are 
the  children  of  Josephine  Williams,  and  they 
were  eight,  six,  and  four  years  of  age,  re- 
spectively, at  the  time  of  the  making  of  the 
deed.  The  grantor,  'Robert  Kleinsmlth,  Sr., 
was  of  advanced  age,  and  an  Invalid,  and  the 
sole  consideration  for  the  execution  of  the 
deed  was  the  agreement  and  promise  by  his 
daughter,  Josephine  Williams,  and  her  hus' 
band,  to  take  care  of,  provide  for,  and  sap- 
port  him,  including  laundry,  personal  care 
and  attention,  medicine  and  medical  bills. 


and  all  the  duties  which  his  condition  would 
require  during  his  natural  Itfe. 

After  the  description  of  the  land  in  the 
deed,  and  Just  preceding  the  habendum 
clause,  it  contains  this  language: 

"Whereas  the  party  of  the  first  part  la  of  ad- 
vanced years  and  is  an  invalid  and  the  said 
Robert  Kleinsmlth  makes  this  contract,  sale  and 
conveyance  with  the  direct  understanding  that 
he  will  demand  and  require  all  things  and  provi- 
sions and  stipulations  herein  fuUy  carried  out 
by  his  said  daughter  and  son-in-law,  and  the 
said  daughter  and  son-in-law  hereby  agree  to 
comply  promptly,  folly  and  strictly  with  said 
contract  and  fully  carry  out  same  at  all  times 
as  long  as  the  party  of  the  first  part  lives,  and 
on  failure  to  comply  fully  the  party  of  the  sec- 
ond part  will  surrender  up  said  premises.  The 
title  is  not  to  vest  in  the  said  party  of  the  sec- 
ond part  until  the  death  of  the  party  of  the  first 
gart  and  all  the  rifrhts,  title  and  estate  of  the 
rst  party  therein,  mcluding  all  right  of  dower 
and  homestead." 

Following  the  habendum  clause.  It  is  stipu- 
lated: 

"A  lien  is  retained  upon  the  property  hereby 
conveyed  as  security  for  the  payment  of  the 
said  unpaid  purchase  money,  and  to  secure  the 
full  performance  of  the  contract  and  stipula- 
tions mentioned  herein  this  lien  is  retained. 
But  it  is  especially  provided  herein  that  if  the 
said  party  ot  the  second  part  shall  at  any  time 
fail  to  perform  either  or  any  of  the  stipulations 
or  requirements  as  hereinbefore  set  out,  viz.,  to 
provide  a  sunport,  personal  care  and  attention 
and  to  (?)  all  things  reqnired  and  set  out  here- 
in, and  that  on  failure  to  comply  with  the  stip- 
ulations in  this  deed  and  conveyance  it  is  to  be 
nail  and  void,  and  the  party  of  the  second  part 
is  to  at  once  surrender  possession  on  failure  to 
comply  with  the  provisions  herein." 

Mrs.  Williams  and  her  husband,  with  their 
three  children,  the  appellants  herein,  Imme- 
diately moved  upon  the  premises  and  under- 
took the  obligations  Imposed  by  the  deed; 
but  within  a  few  days  dissatisfaction  arose, 
and  by  mutual  agreement  between  Robert 
Kleinsmlth,  Sr.,  and  Mrs.  Williams  and  hus- 
band all  agreements  imposed  by  the  deed 
were  attempted  to  be  rescinded.  This  was 
endeavored  to  be  effected  by  a  deed  of  con- 
veyance of  the  same  land  from  Mrs.  Williams 
and  husband  to  the  grantor  in  the  deed  of 
April  5,  1901,  which  latter  deed  was  executed 
on  the  17th  of  April  In  that  same  year.  Of 
course  none  of  the  Infant  appellants  herein 
attempted  in  any  manner  to  Join  In  the  last 
deed  mentioned.  The  consideration  express- 
ed in  that  deed  is: 

"That  the  party  of  the  second  part  hereby  re- 
lease the  party  of  the  first  part  from  the  agree- 
ment to  provide  board,  lod^ng,  washing,  iron- 
ing, medical  attention,  medicines,  personal  care 
and  attention,  and  to  fully  release  parties  ot 
the  first  part  from  their  contract  and  agreement 
as  stated  and  set  forth  in  a  deed  of  conveyance 
from  the  said  Robert  Kleinsmlth,  Sr.,  to  the  said 
parties  of  the  first  part,  of  date  5th  day  of  April, 
1901.  recorded  in  Deed  Book  No.  16,  page  279, 
Grant  County  Records." 

After  the  habendum  clause  In  that  deed. 
In  order,  as  it  seems,  to  leave  no  doubt  as  to 
the  Intention  of  the  parties,  it  Is  inserted: 

"This  deed  is  made  to  convey  back  to  the  said 
Robert  Kleinsmlth,  Sr.,  all  the  land  described  in 
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tbe  said  deed  of  April  6, 1901,  and  to  cancel  and 
annul  the  agreement  between  the  said  parties, 
as  stated  and  set  out  in  said  deed,  because  the 
said  Josephine  WiUiams  and  her  husband,  James 
Williams,  are  wholly  unable  to  provide  a  sup- 
port and  render  a  personal  care  and  attention 
totbe  said  Robert  Kleinsmith,  and  cannot  and 
will  not  carry  out  their  said  contract  and  un- 
derstanding aa  set  forth  in  said  deed  of  date 
April  5.  1901." 

After  the  execution  of  the  last  deed  Mrs. 
Williams  and  her  htusband  moved  away  from 
the  premises,  carrying  with  them,  of  course, 
the  appellants  herein,  who  were  at  that  time 
mere  lafants,  but  the  father  of  Mrs.  WUllams 
continued  to  remain  upon  the  premises,  and 
In  the  course  of  two  years  thereafter  con- 
veyed the  land  to  other  parties.  There  were 
mesne  conveyances,  which  are  not  necessary 
to  mention,  but  finally  the  appellee  Robert 
.\dams  became  the  owner  of  the  land,  and, 
discovering  the  deed  of  April  5,  1901,  he  filed 
this  suit  against  the  appellants,  asking  for  a 
cancellation  of  the  deed  of  April  5,  1901,  to 
them,  and  to  have  it  adjudged  that  neither 
of  them  had  any  interest  in  the  land,  and  to 
remove  from  his  title  the  apparent  cloud 
which  that  deed  cast  upon  It  A  demurrer 
was  filed  to  the  petition,  which  was  over- 
ruled, and  an  answer  filed  which  contained 
nothing  more  than  a  recitation  of  the  two 
deeds  herein  mentioned,  and  a  demurrer, 
having  been  filed  to  it,  was  sustained,  and 
judgment  rendered,  granting  the  relief  sought 
in  the  petition,  and  from  that  judgment  this 
appeal  is  prosecuted. 

[1]  It  is  the  contention  of  appellants  that 
under  the  deed  of  April  6,  1901,  the  granting 
clause  therein  conveyed  to  them  a  Joint  In- 
terest with  their  mother,  they  taking  a  one- 
fourth  undivided  interest  in  and  to  the  land 
conveyed,  and  that  the  other  stipulations 
found  in  different  parts  of  the  deed  cannot 
be  permitted  to  have  the  effect  of  impairing 
the  absolute  title  which  they  insist  was  con- 
veyed to  them  by  that  deed,  and  also  that 
the  execution  of  the  deed  of  release  of  date 
of  April  17,  1901,  did  not  have  the  effect  of 
depriving  them  of  any  title  which  they  ob- 
tained by  the  first  deed.  In  substantiation  of 
this  contention  we  are  referred  to  quite  a 
number  of  authorities,  to  the  effect  that  if 
there  is  a  dear  repugnance  between  the 
granting  clause  in  a  deed  of  conveyance  of 
real  property  and  the  habendum  clause,  the 
former  shall  prevail,  and  the  grantee  take 
the  estate  therein  given.  In  the  outset  it 
may  be  conceded  that  this  is,  and  has  been 
for  a  long  time,  tbe  general  rule,  but  it  has 
always  been  limited  to  where  the  repugnance 
was  not  only  clear  and  manifest,  but  also 
where  there  was  nothing  else  in  tbe  deed 
from  which  the  settled  intention  of  the  gran- 
tor could  be  discovered.  Whatever  the  rule 
may  have  been  In  the  early  days  of  English 
tennres,  when  It  was  considered  that  con.- 
tracts  concerning  real  property  were  subject 
to  different  rules  of  interpretation  from 
other  contracts,  tbe  rule  now  la  that  they 


should  be  construed  as  other  contracts  are 
construed,  and  that  the  rule  governing  the 
construction  of  contracts,  to  the  effect  that 
the  intention  of  the  parties  as  gathered  from 
the  entire  instrument  shall  prevail,  applies 
In  modem  times  to  contracts  concerning  real 
estate  the  same  as  to  other  contracts.  Dev- 
lin on  Real  Estate  (3d  Ed.)  vol.  1,  S  215A; 
Coomes  v.  Frey,  141  Ky.  740,  133  S.  W.  758; 
Dinger  v.  Lucken  et  al.,  143  Ky.  850,  187  S. 
W.  776 ;  Ray  v.  Spears'  Executor  and  others, 
64  S,  W.  413,  23  Ky,  Law  Rep.  814 ;  Virginia 
Iron,  Coal  &  Coke  Co.  v.  Dye  and  others,  146 
Ky.  519,  142  S.  W.  1057 ;  Taylor  and  others 
V.  Dedman,  166  Ky.  368,  17»  S.  W.  216; 
Hamilton  and  others  v.  Sldwell  and  others, 
131  Ky.  428,  116  S.  W.  204,  29  L.  R.  A,  (N.  S.) 
961.  Many  other  authorities  from  this  court, 
as  well  as  others,  might  be  cited,  if  necessary. 

Without  quoting  from  all  the  cases  it  will 
suffice  to  say  that  In  tbe  Virginia  Iron,  Coal 
&  Coke  Co.  Case^  supra,  the  question  was 
very  thoroughly  considered,  and  in  the  opin- 
ion, quoting  from  others  from  this  court,  it  is 
stated  inter  alia: 

"In  construing  a  deed,  this  court  is  committed 
to  the  doctrine  that  the  intention  of  the  parties, 
as  appears  from  the  whole  deed,  must  control. 
If  tbe  intention  appears,  technical  rules  of  con- 
straction  cannot  be  applied  if  they  lead  to  a  dif- 
ferent resnlt.  If  the  granting  clause  and  the 
habendnm  are  irreconcilable,  and  the  other  parts 
of  the  deed  do  not  make  it  apparent  which  tbe 
grantor  intended  should  control,  the  granting 
clause  willprevail.  Hall  v.  Wright,  121  Ky. 
16  [87  S.  W.  1129,  27  Ky,  Law  Rep.  1185]." 

Further  along  in  the  opinion,  and  quoting 
from  Tanner  v.  Ellis,  127  8.  W.  996,  it  is 
said: 

"The  object  of  all  rules  of  construction  is  to 
arrive  at  the  intention  of  the  parties ;  and,  when 
upon  a  consideration  of  the  whole  instrument, 
the  intention  of  the  parties  in  the  light  of  their 
suriounding  circumstances  sufiBciently  appears, 
it  will  be  carried  out.  The  court  must  look  to 
the  whole  insti'ument  to  ascertain  tbe  intention 
of  the  parties  rather  than  to  a  particular  word, 
for  it  is  well  known  that  persons  frequently  use 
words  in  their  popular  sense  rather  than  in  their 
strict  legal  meaning ;  and,  if  there  is  enough  in 
the  paper  to  show  what  the  parties  in  fact 
meant,  their  actual  intention  will  be  enforced." 

In  asserting  the  rule  as  stated  this  court 
in  the  Runyon  Case,  154  Ky.  171,  157  S.  W. 
17,  said: 

"In  construing  a  deed  it  will  be  read  as  a 
whole,  and  if,  upon  a  consideration  of  the  whole 
instrument,  it  appears  that  it  was  the  intention 
of  the  parties  to  vest  a  less  estate  than  a  fee  in 
the  grantee,  that  intention  will  be  carried  into 
effect." 

In  the  stUl  later  case  of  Taylor  v.  Dedman, 
supra,  this  court,  in  considering  the  rule  un- 
der consideration,  said : 

"In  construing  deeds  it  was  formerly  held 
that  in  case  of  clear  repugnance  between  the  na- 
ture of  the  estate  granted  and  that  limited  in 
the  habendum,  the  latter  yields  to  the  former. 
Ratcliffe,  etc.,  v.  Marra,  etCy  87  Ky.  26,  7  S.  W. 
395,  8  8.  W.  876,  10  Ky.  Law  Rep.  134.  But 
in  the  more  recent  decisions  of  this  court  the 
tendency  has  been  to  relax  the  strictness  of  the 
technical  rule  of  construction  above  announced, 
and  to  construe  a  deed  according  to  the  intention 
of  the  grantor  as  gathered  from  the  whole  in- 
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strument  Tlins  in  Dinger  t.  Lncken  et  al.,  148 
Ky.  850,  137  8.  W.  776,  the  court  said:  'The 
rule  is  that  where  by  a  deed  a  fee  is  granted, 
and  the  deed  as  a  whole  shows  an  intention  to 
vest  the  grantee  with  a  fee,  an  attempted  lim- 
itation upon  the  fee  will  be  disregarded.  But  In 
all  cases,  the  effect  of  the  deed  turns  on  its 
proper  construction  when  read  as  a  whole; 
and  if,  upon  the  whole  instrument,  it  appears 
that  the  grantor's  intention  was  to  vest  a  less 
estate  than  a  fee  in  the  grantee,  that  intention 
will  be  carried  into  effect;  for  deeds,  like  other 
instruments,  must  be  construed  according  to  the 
intention  of  the  parties,  where  that  intention  is 
sufficiently  expressed  in  the  instrument.'  So  It 
is  held  that  technical  words  in  the  granting  or 
habendum  clause  importing  a  fee  must  yield  to 
subsequent  clauses  limiting  the  interest  of  the 

fantee  to  a  life  estate.  Atkins  v.  Baker,  112 
y.  877  [66  S.  W.  1023,  23  Ky.  Law  Rep. 
2224] ;  LawBon,  etc.,  v.  Todd,  etc.,  129  Ky.  133 
[110  8.  W.  412,  38  Ky.  Law  Rep,  6571:  Wilson 
V.  Moore,  146  Ky.  679  [143  S.  W.  431]." 

From  these  authorities,  It  Is  perfectly 
apparent,  in  the  light  of  the  emphatic  and 
frequently  repeated  language  which  we  find 
In  the  deed  of  April  5,  1901,  that  it  was  the 
Intention  of  the  grantor  therein  not  to  grant 
an  absolute  fee-simple  title  to  the  grantees, 
freed  from  all  Incumbrances  and  Irrevocable, 
but,  on  the  contrary.  It  was  his  Intention,  as 
well  as  that  of  the  adult  parties  who  assumed 
the  obligations  Imposed  by  It,  that  If  there 
should  be  a  failure  to  perform  the  conditions 
therein  stipulated,  the  title  attempted  to  be 
conveyed,  and  aU  Interest  In  the  land,  should 
become  forfeited.  This  Intention  Is  forfeited 
by  the  actions  of  the  parties  when  the  deed 
of  release  of  the  17th  of  April,  1901,  was 
executed. 

It  would  Indeed  be  a  most  Inequitable  con- 
struction to  say  that  the  appellants  have 
title  to  the  land  in  controversy  because  of  the 
deed  upon  which  they  rely,  when  no  part  of 
the  consideration  for  that  deed  has  ever  been 
performed,  and  no  technical  rules  should  be 
applied  which  would  produce  such  Inequitable 
results.  Our  conclusion,  then.  Is  that  what- 
ever Interest  the  appellants  took  In  the  land 
under  the  deed  through  which  they  claim  was 
subject  to  be,  and  was,  defeated  by  failure 
to  comply  with  the  terms  of  that  Instrument, 
which  terms  formed  the  consideration  moving 
from  the  grantees  therein. 

[2]  It  Is  Insisted,  however,  that  In  order 
to  have  deprived  the  appellants  of  any  Inter- 
est which  they  may  have  taken  In  the  land, 
some  affirmative  action  against  appellants 
was  required  on  the  part  of  the  grantor,  Rob- 
ert Kleinsmlth,  Sr.,  and  that,  Inasmuch  as  he 
failed  to  do  this,  they  still  retain  the  title 
which  the  deed  In  question  conveyed  to  them. 
This  same  Insistence  was  made  In  the  case  of 
Lowe  et  al.  v.  Stepp  et  al.,  132  Ky.  75,  116 
S.  W.  293,  and  In  denying  it,  this  court  In 
that  opinion  said: 

"It  is,  however,  strongly  contended  bv  coun- 
sel for  appellants  that  the  remainder  Interest 
of  the  children  of  O.  P.  Lowe  in  the  land  could 
not  be  affected  by  the  acts  of  Lawyer  T.  Lowe 
in  the  matter  of  the  forfeiture,  or  those  of  their 
father  in  consenting  to  it.  This  contention  is 
untenable  under  the  facts  of  this  case.    The  in- 


terest of  Hie  remaindermen  was  dependent  npon 
the  due  fulfillment  of  the  contract  on  the  part  of 
their  father,  O.  P.  Lowe,  to  maintain  his  par- 
ents, the  grantors  in  the  deed  to  him ;  and,  if  b« 
failed  to  carry  out  that  undertaking  as  stipn- 
lated  in  the  deed,  then  the  remainder  interest 
was  liable  to  be  defeated,  and  did,  in  fact,  cease 
upon  the  election  of  the  grantor,  Lawyer  T. 
Lowe,  to  declare  a  forfeiture,  followed  by  the  re- 
entry and  subsequent  possession.  It  wUl  not  be 
contended  that  the  interest  of  the  remainder- 
men was  not  subject  to  the  lien  retained  in  the 
deed  to  secure  the  faithful  performance  of  tbe 
conditions  it  imposed  upon  the  life  tenant.  If 
the  failure  of  the  latter  to  comply  with  the  con- 
ditions could  be  made  to  operate  os  a  forfeiture 
of  title  at  tbe  election  of  the  grantor  and  a  re- 
entry by  him,  such  forfeiture  would  defeat  tbe 
iuterest  of  the  remaindermen  as  it  would  that  of 
the  owner  of  the  life  estate." 

In  the  stm  later  case  of  Brown  v.  PulUns 
et  at,  141  Ky.  774,  133  8.  W.  755,  this  court 
had  under  consideration  a  question  very 
much  analogous  to  the  one  we  now  have. 
The  grantor  therein  bad  conveyed  land  to  hit 
nephew  upon  conditions  very  similar  to 
those  expressed  in  the  deed  here  Involved. 
The  nephew  performed  his  contract  for  only 
abont  tiiree  months,  and  then  abandoned  it, 
and  moved  away  from  the  premises.  A  short 
while  thereafter  the  grantor,  who  was  in 
possession  of  the  premises,  made  a  similar 
conveyance,  based  upon  the  same  considera- 
tion, to  one  Mrs.  Clyde  PulUns,  who  cared  for 
and  looked  after  the  grantor  and  his  wife, 
and  otherwise  performed  the  conditions  of 
the  deed  to  her,  until  their  death.  The  nephew 
afterwards  brought  suit  against  Mrs.  Pullins 
to  recover  from  her  tbe  land,  and  damages 
for  withholding  It  She  answered,  setting 
up  tbe  facts  as  herein  recited,  and  upon  trial 
the  petition  was  dismissed.  The  nephew 
prosecuted  an  appeal  to  this  court,  and  It,  in 
the  opinion  affirming  the  Judgment  of  tbe 
court  below,  said : 

"And  inasmuch  as  his  contract  provided  that, 
unless  the  services  called  for  in  the  deed  were 
fnH.v  and  faithfully  rendered,  the  contract  should 
be  uuU  and  void,  and  the  deed  necessarily  in- 
operative, we  are  at  a  loss  to  understand  upon 
what  authority  he  rests  bis  right  to  further  com- 
pensation. The  consideration  for  the  convey- 
ance was  that  he  should  care  for  his  uncle  and 
aunt  in  a  proper  and  suitable  manner  during 
their  lives,  and  bury  them  at  death.  His  rij^ht 
to  the  title  to  this  land  depended  upon  his  faith- 
fully carrying  out  this  agreement." 

If  authority  was  needed  to  refute  the  con- 
tention made  by  appellants  upon  the  point 
under  consideration,  we  are  convinced  that 
the  ones  referred  to  successfully  do  this,  but, 
without  those  authorities.  It  would  be  a  difB- 
cult  matter  for  a  court  of  equity  to  give  its 
sanction  to  any  rule  which  would  vest  any 
grantee  with  title  to  real  estate  when  there 
had  been  a  total  failure  to  perform  any  part 
of  the  consideration,  and  when  it  was  dear 
that  the  conveyance  was  not  Intended  to  be 
voluntary.  If,  however,  the  rule  was  other- 
wise, and  the  law  should  require  some  affir- 
mative procedure  In  court  to  divest  the  ap- 
pellants of  whatever  Interest  they  obtained, 
then  we  have  such  a  procedure  in  this  case, 
and  the  question  is  now  before  us  whether 
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they  shall  be  permltbed  to  hold  the  land  wlfh> 
oat  the  performanoe  of  the  consideration. 
We  unhesitatingly  agree  with  the  trial  coait 
that  they  cannot  be  permitted  to  do  so,  and 
they  were  properly  adjudged  to  hare  no  inter- 
est In  the  land  In  question. 

There  are  some  questions  inrrolTed  In  re- 
gard to  the  right  of  the  appellants  to  recover 
rent  for  use  and  occni»tlon  of  the  land  by 
the  appellee  Adams  and  Interrenlng  owners, 
but  the  disposition  which  we  hare  made  of 
the  case  disposes  of  the  necessity  of  oonald- 
eilng  these  questions. 

Wherefore  the  judgment  Is  afBrmed. 


SHIELDS  ▼.  BtlRGE  et  al 
(Court  of  Appeals  of  Kentucky.    Sept  26, 1016.) 
L  Deeds  «8>211(4)— Uinnm  Iriutxnob— Stnr- 

noIXNOT  OF  EviDXNCa. 

In  a  suit  to  cancel  a  deed  to  a  dwelling 
house  and  lot,  executed  by  the  deceased  mother 
of  the  parties  to  the  defendant,  evidence  held 
Bufflcient  to  establl^  defendant's  nndne  influ- 
ence, inducing  the  execution  of  the  deed, 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  SS  641.  642;    Dec.  Dig.  «=>211(4).] 

8.  Gms  «E9>48(2)— UnDira  Ioti.cthcb— SxTvn- 

dKKCT  or  BVIDENOK. 

In  a  suit  to  charge  the  defendant  with  cer- 
tain gifts  of  personal  property  made  to  her  by 
the  mother  of  the  parties,  including  a  note  and 
cash  in  a  bank,  evidence  held  sufflcTeat  to  estab- 
lish the  defendant's  undue  influence,  inducing 
the  gifts. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
mg.  S  98;   Dec.  Dig.  «s>49(2).] 

3.  Dkeds  «=3l96(3)  —  Relation  ov  Pxrtieb  — 
Undxte  Ill^LI^eNOl^— Bobden  or  Pboof. 

Where  conveyances  from  a  parent  to  one  of 
her  children  are  without  valuable  consideration, 
the  law  casts  upon  the  grantee  the  burden  of 
showing  that  the  transaction  wag  untainted  by 
any  semsh  conduct  which  wonid  raise  a  suspi- 
dim  as  to  its  ccnnplete  fairness  -as  regards  the 
other  children. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  649;   Dec.  Dig.  <S=»196(3).] 

4.  Gifts  «s»47(8)— Reu^tionship  or  P.4BTIKS 
— Undue  lNn.OERCB— Bitbden  or  Paoor. 

Where  gifts  from  a  parent  to  one  of  her 
children  are  without  valuable  consideration,  the 
donee  has  the  burden  of  showing  that  the  trans- 
action was  untainted  by  any  selfish  conduct  which 
would  raise  a  suspicion  as  to  the  complete  fair- 
ness of  the  transaction  as  to  the  other  children. 
[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  H  8K,  86;  Dec.  Dig.  «e947(3);  Parent  and 
ChUd,  Cent  Dig.  1 131.] 

Appeal  from  Circuit  Court,  Warren  County. 

Suit  Iqr  Mrs.  Belle  Burge  and  others  against 
Annie  B.  Shields,  Individually  and  as  execu- 
trix de  son  tort  of  Rebecca  Slilelds,  deceased, 
in  which  the  Bowling  Green  Trust  Company, 
as  administrator  of  the  estate  of  Rebecca 
Shields,  deceased,  filed  its  answer  and  cross- 
petltlon,  containing  practically  the  same 
diaiges  as  tlMwe  contained  In  the  iDetltlon. 
Judgment  for  complainant  and  cross-com- 
plainant and  defendant  appeals.    Affirmed. 


Sims,  Bodes  k  Sims,  of  BowUns  QreeB,  tot 
ainiellant  T.  W.  &  R.  0.  P.  Tbomaa  and 
John  B.  OrUter,  all  of  BowUng  Oieen,  tor  ap- 
pellees. 

THOKAS,  J.  This  is  a  suit  brought  in 
the  Warren  circuit  court  on  January  28, 
1914,  by  appellees,  Mrs.  Belle  Burge  and  Mrs. 
Rlnda  McKay,  and  their  husbands,  against 
appellant,  Annie  E.  Shields,  individually  and 
as  executrix  de  son  tort  of  her  mother,  Mrs. 
Rebecca  Shields.  The  relief  sought  In  the 
suit  is  to  charge  the  appellant  as  such  exec- 
utrix, and  to  procure  an  accounting  from  her 
of  the  property,  if  any,  that  went  into  her 
hands  as  such  alleged  fiduciary,  and  to  can- 
cel and  annul  a  deed  to  a  dwelling  house 
and  lot  In  Bowling  Green,  Ky.,  which  the  de- 
ceased mother  of  the  parties  executed  to  ap- 
pellant on  the  16th  day  of  May,  1910,  and 
also  to  charge  the  appellant  with  certain 
gifts  of  personal  property  made  to  her  by 
the  mother  before  her  death,  partlciflarly  as 
to  a  gift  of  a  $2,000  note  secured  l>y  mort- 
gage on  real  property,  whldi  gift  was  made 
on  September  28,  1909,  and  as  to  a  gift  of 
$1,392.73,  cash  in  bank,  ^^iich  was  made  on 
March  10,  1910. 

Tbe  grounds  alleged  for  the  cancellation 
of  the  deed  and  the  annulment  of  the  gifts 
of  personal  property  mentioned  are;  (1) 
That  the  grantor  and  donor  was  not  capaci- 
tated mentally  to  make  them ;  (2)  that  they 
were  each  procured  through  the  nndne  in- 
fluence exercised  by  the  appellant  over  her 
mother,  but  for  which  they  would  not  have 
been  made. 

During  the  pendency  of  the  suit,  and  be- 
fore it  \ras  submitted,  the  Bowling  Green 
Trust  Company  qualified  as  administrator  of 
the  estate  of  the  mother,  Rebecca  Shields, 
and  filed  Its  answer  and  cross-petition  In  the 
cause,  making  practically  the  same  charges 
as  contained  in  the  petition.  Upon  submis- 
sion, the  trial  court  granted  the  relief  sought 
l^  canceling  the  deed  to  the  real  property, 
and  giving  the  administrator  Judgment  for 
the  amount  of  the  $2,000  note  with  interest, 
as  well  as  the  cash  checked  from  the  bank, 
and  ordered  appellant  to  deliver  to  the  ad- 
ministrator a  note  for  $300,  known  in  this 
record  as  the  "Elklns  note,"  which  seems  to 
have  been  an  the  personal  property  that  Re- 
becca Shields  owned  at  her  death,  outside  of 
that  which  she  attempted  to  transfer  to  the 
appellant.  Of  this  Judgment  the  appellant 
complains  on  this  appeal. 

The  record  discloses  that  the  i>arent3  of 
the  parties  to  this  suit  were  W.  T.  Shields 
and  Rebecca  Shields.  They  were  married 
more  than  60  years  ago,  and  there  were  bom 
to  them  the  appellant,  Annie  Shields,  and  the 
appellees  Mrs.  Burge  and  Mrs.  McKay,  the  lat- 
ter of  whom  la  the  youngest  child,  being  at 
the  time  of  the  filing  of  this  suit  about  55 
years  of  age.    Mrs.  Burge  is  the  oldest  child, 
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and  the  appellant,  who  la  S7  yeara  of  age,  is 
the  Intermediate  one.  The  appelleea  have 
each  been  married  more  than  25  yeara,  and 
almost  all  that  time  have  lived  away  from 
the  parental  roof,  Mrs.  Surge  living  most  of 
the  time  in  the  state  of  Texas,  while  Mrs. 
McKay  and  her  family  have  resided  a  large 
portion  of  that  time  In  the  state  of  Florida. 
The  appellant  has  never  married,  and  has 
lived  continuously  with  her  parents  upon  the 
farm  where  they  had  lived  since  their  mar- 
riage, which  Is  located  about  eight  miles 
from  Bowling  Green,  in  Warren  county,  and 
containing  about  300  acres. 

From  some  cause,  which  is  not  at  all  satis- 
factorily explained  In  this  record.  In  the  late 
fall  of  the  year  1908  the  appellant  seems 
to  have  determined  to  leave  the  farm  and 
remove  to  Bowling  Oreen.  She  could  not  per^ 
suade  her  father  to  leave  the  farm,  but  her 
mother  was  Induced  to  do  so,  and  in  the  lat- 
ter part  of  November  of  that  year  the  appel- 
lant and  her  mother  moved  into  the  house, 
which  Is  the  one  involved  in  this  suit,  lo- 
cated in  Bowling  Green,  and  continued  to  re- 
side there  until  the  death  of  the  mother, 
which  occurred  on  October  29,  1913.  The 
appellant  continued  thereafter  to  occupy  the 
bouse  as  her  residence.  After  Mrs.  Shields 
and  appellant  removed  to  Bowling  Green,  W. 
T.  Shields  continued  to  occupy  the  farm  until 
his  death,  which  occurred  on  March  16, 
1909.  The  proof  shows  that  when  the  move 
to  Bowling  Green  was  made  by  the  appellant 
and  her  mother  the  house  on  the  farm  was 
practically  emptied  of  all  household  and 
kitchen  furniture,  leaving  the  father,  who 
was  at  that  time  more  than  74  years  of  age, 
with  scarcely  any  of  the  articles  neces- 
sary for  comfortable  habitation,  and  with 
no  one  to  do  his  cooking  or  washing,  or  ad- 
minister to  his  wants  or  necessities  In  any 
particular  whatever.  He  continued  to  occupy 
the  farm  residence  thus  deprived  until  his 
death,  obtaining  his  meals  almost  entirely 
through  the  kindness  and  sympathy  of  sur- 
rounding neighbors. 

Mrs.  Shields  was  near  76  years  of  age  at 
the  time  of  her  death.  She  became  the  owner 
of  some  real  property  In  Bowling  Green  as 
heir  to  her  father.  This  property  she  sold 
to  the  United  States  government  for  a  post 
office  site  for  the  sum  of  $4,500,  and  with 
the  proceeds  she  invested  $3,500  in  the  house 
and  lot  Involved  in  this  suit.  The  $2,000  note 
Involved  herein  Is  one  that  had  been  execut- 
ed to  W.  T.  Shields  In  his  lifetime,  anc^ 
had  been  transferred  by  the  appellant  as 
administratrix  of  her  father  to  Mrs.  Shields 
in  satisfaction  of  her  distributable  share  of 
her  husband's  estate.  She  also  owned  a 
limited  amount  of  other  personal  property, 
but  the  record  does  not  disclose  the  exact  ex- 
tent of  It. 

On  the  fourth  Monday  in  January,  1910, 
which  was  a  regular  county  court  day  for 
Warren  county,  by  mutual  agreement  of  all 


parties  concerned,  the  farm  of  W.  T.  Shields 
was  offered  for  sale  at  public  outcry,  and 
was  purchased  by  the  appellant  for  the  sum 
of  $3,260,  she  paying  at  the  time  $1,086.67 
cash,  and  executing  three  notes  for  the  sum 
of  $724.46  each.  A  deed  was  duly  executed 
to  her  for  the  place,  and  she  has  been  the 
sole  owner  thereof,  continuously,  since  then. 
The  last  signature  to  the  deed  to  the  farm 
was  that  of  Mrs.  McKay,  which  was  made 
on  March  7,  1910,  and  three  days  thereafter 
the  check  for  $1,392.73  was  issued  to  the 
appellant,  which  Check  was  written  by  the 
appellant,  she  signing  her  mother's  name 
thereta 

[1,  2]  Upon  the  first  ground  of  complaint, 
that  of  mental  incapacity  of  Mrs.  Rebecca 
Shields,  the  proof  is,  as  is  usually  found  in 
such  cases,  contradictory;  more  witnesses, 
however,  giving  their  opinion  that  her  mind 
was  impaired  to  such  an  extent  as  to  In- 
capacitate her  to  legally  do  the  things  com- 
plained of  than  those  who  testified  that  she 
was  fully  capacitated  to  do  them.  In  addi- 
tion to  this  testimony,  it  is  shown  that  more 
than  20  years  before  her  death  she  had  a 
stroke  of  paralysis,  and  some  few  years 
thereafter  she  was  visited  with  a  second 
stroke,  and  these  at  least,  as  agreed  to  by 
all  the  witnesses,  very  materially  Impaired 
her  physical  condition.  A  third  stroke  occur- 
red on  the  day  of  her  death,  and  which  pro- 
duced it  within  a  very  few  minutes  after  it 
appeared.  Some  of  her  actions,  as  well  as 
conversations,  are  detailed  by  the  witnesses, 
which,  according  to  our  minds,  have  a  ten- 
dency towards  the  conviction  that  her  mind 
was,  to  say  the  least,  not  altogether  normal. 
But  in  the  view  which  we  have  taken  of  this 
case,  we  deem  it  unnecessary  to  determine 
the  question  of  her  mental  capadtj'  or  In- 
capacity, for  we  are  firmly  convinced  that 
the  record  furnishes  abundant  proof  of  un- 
due Influence  exercised  upon  her  by  the  ap- 
pellant, resulting  in  the  conveyance  of  the 
real  estate,  and  the  transfer  of  the  personalty 
complained  of. 

The  consideration  for  the  house  and  lot, 
as  expressed  in  the  deed.  Is: 

"In  consideration  of  love  and  affection  for 
the  party  of  the  second  part,  and  as  some  com- 
pensation to  her  for  services  during  my  last 
days." 

The  last  statement,  at  least  as  forming  a 
part  of  the  consideration,  is,  according  to 
our  view  of  the  record,  wholly  unfounded. 
In  stating  the  services  which  she  rendered 
in  the  home,  the  appellant  says: 

"I  mopped,  washed,  and  did  anything  that 
came  to  hand.  I  did  all  the  reading  and  writing 
in  my  home,  and  wrote  all  the  checks.  Mother 
looked  after  the  coal  being  put  in,  looked  after 
the  plastering  done,  and  the  painting,  and  paint- 
ed some  herself,  and  did  all  the  cooking." 

Farther  along  in  her  testimony  she  con- 
fines the  washing  which  she  did  to  only  the 
clothing  of  herself  and  her  mother,  having 
this  work,  as  to  all  other  articles,  done  «t 
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the  laandry.  So  that  the  servtces  rendered, 
according  to  her  own  testimony,  consisted  of 
washing  the  wearing  apparel,  doing  the  nec- 
essary mopping  abont  the  house,  and  all  the 
reading  and  writing  for  the  family,  while 
her  mother  brought  in  the  coal,  built  the 
fires,  painted  the  honse,  and  did  all  the 
cooking.  It  la  fnrthermore  shown  that  the 
mother  did  the  work  of  cooking  While  they 
occupied  the  farm,  before  moving  to  Bowling 
Green,  so  that,  according  to  her  own  testi- 
mony, the  motl^er,  though  paralyzed,  not 
only  perfoimed  the  greater  amount  of  the 
work  necessary  to  housekeeping,  but  the 
more  onerous  and  laborious  work  oonnected 
therewith. 

It  is  shown  that 'before  leaving  the  farm 
the  appellant  bad  acquired  and  become  the 
owner  of  iwrsonal  property  to  the  value  of 
between  $3,000  and  $3,000,  the  exact  amount 
of  which  we  do  not  know,  because  she  de- 
clined to  state  when  examined  concerning 
It  This  property  was  acquired  by  her  be- 
coming possessed  of  horses,  cattle,  and  hogs 
and  their  increase,  for  many  years  previous 
to  leaving  the  farm,  which  prevailed  to  such 
an  extent  as  to  call  forth  from  W.  T.  Shields 
serious  complaint  that  his  daughter's  stock 
had  supplanted  that  of  his  on  the  farm.  After 
accumulating  a  considerable  sum  from  this 
source,  and  continuing  It,  she  loaned  money 
to  various  parties,  and  thereby  acquired  the 
sum  above  stated.  But  little,  if  any,  of  this 
money  was  Invested  in  her  father's  farm, 
because  she  was  already  the  owner  of  one- 
third  of  it  as  his  heir,  and  the  personal 
property  given  to  her  by  her  mother  more 
than  paid  the  other  two-thirds  thereof,  so 
that  we  find  her  the  owner  of  the  300  acres 
of  land,  as  weU  as  some  $4,000  or  $5,000 
or  $6,000  of  personal  property,  while  her 
sisters  are  each  poor  and  struggling  for  sut>- 
slstence.  After  her  father's  death  she  pre- 
sented an  account  against  his  estate,  consist- 
ing largely  of  articles  which  were  bought 
for  use  in  the  house  at  Bowling  Green. 
While  there  are  many  small  items,  such  as 
candy,  stamps,  stationery,  and  other  minor 
articles,  it  all  goes  to  show  that  she  possess- 
ed an  exceedingly  grasping  disposition,  and 
was  apparently  totally  devoid  of  generosity. 

Many  years  ago  her  father  gave  to  her  sis- 
ter, Mrs.  Burge,  a  doak  of  moderate  value, 
and  the  appellant,  in'a  book  which  she  seems 
to  have  kept  for  that  purpose,  and  in  the 
performance  of  the  "services"  as  doing  the 
writing  for  the  family,  charged  her  sister 
with  the  value  of  this  cloak,  and  the  record 
shows  other  similar  transactions.  When  her 
father  was  moved  to  render  slight  financial 
assistance  to  an  Indigent  or  unfortunate 
brother,  she  loudly  protested ;  and  when  her 
mother,  after  moving  to  Bowling  Green,  in- 
sisted upon  giving  to  the  daughter  which 
she  bad  told  others  that  she  loved  best  (Mrs. 
Bnrge)  the  sum  of  $500,  an  emphatic  ob- 
jection was  registered  by  the  appellant,  which 
resulted  la  curtailing  this  donation  to  only 


$3D0l  Many  facts  and  drcnmstances  might 
be  recited,  in  addition  to  what  we  have 
shown,  establishing  the  craving  and  grasping 
disposition  of  the  appellant,  which  furnishes 
the  motive  for  exerdsing  the  undue  influence 
complained  of. 

It  is  shown  that  the  children  of  appellees, 
upon  occasions,  would  visit  their  grand- 
parents In  Warren  county,  and  frequently 
their  mothers  would  receive  letters  from  the 
appellant,  sometimes  scnrrilons  in  their  lan- 
guage, and  other  times  criticizing  the  con- 
duct of  the  grandchildren,  all  of  which  ap- 
peals to  have  been  wholly  unfounded,  but 
it  all  might  have  been  done  for  the  purpose 
of  alienating  the  aflectloDs  of  the  parents 
from  their  married  daughters  and  their  chil- 
dren. 

Some  time  in  August,  1908,  Mrs.  Burge 
visited  her  parents,  and  while  there  her  fa- 
ther told  her  to  buy  a  home,  and  he  would 
assist  her  in  paying  for  it.  The  home 
was  purchased,  and  the  father  notified  aI>out 
It,  but  it  seems  that  he  did  not  receive  this 
letter,  as  an  answer  was  received  by  Mrs. 
Burge,  In  the  handwriting  of  the  appellant, 
saying,  in  substance,  that  he  had  been  put  to 
great  expense  in  moving  his  wife  and  Annie 
(the  appellant)  to  town,  and  that  be  had 
given  her  all  the  money  which  he  Intended  to. 
This  letter  \a  shown  by  the  record  not  to 
have  been  written  by  the  father,  but,  as  stat- 
ed, written  by  appellant;  she  signing  her 
father's  name  to  it.  Upon  another  occasion 
Mrs.  Burge  received  a  letter,  purporting  to 
have  been  written  by  her  mother,  wherein  her 
mother  was  charging  her  with  being  the  cause 
of  the  separation  from  the  father,  for  which 
charge  there  is  not  the  slightest  foundation 
to  be  found  in  the  record.  This  letter  was 
also  written  by  appellant 

It  is  shown  by  witnesses,  some  of  whom 
are  relatives  of  appellant  that  upon  some 
occasions  when  they  would  be  at  the  house 
of  appellant  and  her  mother  the  articles  ^,: 
food  would  be  only  bread  and  water,  and 
it  is  also  shown  that  the  mother,  on  more 
occasions  than  one,  would  resort  to  restau- 
rants or  confectionaries  for  the  purpose  of 
obtaining  food  which  was  not  supplied  at  the 
house.  On  one  occasion  she  applied  to  the 
appellant  for  25  cents  with  which  to  buy 
a  meal,  and  this  was  refused  because  it  was 
too  much.  However,  the  mother  was  offered 
15  cents  by  appellant,  and  her  mother  de- 
clined to  take  this. 

When  Mrs.  Burge  cautioned  her  mother  to 
be  careful  about  investing  in  real  estate,  the 
appellant   promptly    informed    her: 

"Attend  to  ^our  own  business,  and  shot  your 
mouth ;  that  is  her  money,  and  she  can  do  as 
she  pleases  with  it" 

Upon  the  death  of  her  mother  neither  of 
the  sisters  was  notified  by  the  appellant,  but 
this  sad  duty  was  performed  by  a  cousin,  a 
nephew  of  Mrs.  Shields,  she  having  request- 
ed him  before  her  death  to  do  so.  When  Mrs. 
Burge  arrived  for  the  funeral  she  did  not 
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flrat  go  to  tbe  home  of  the  appeUant,  whldi 
had  been  the  home  of  her  mother,  and  It  Is 
shown  by  an  aunt  of  the  aiTpellant  that  the 
latter  stated  that  she  did  not  want  her 
Bister  to  come  to  the  hooaek 

It  is  shown  by  nnmjerons  witnesses  that 
the  mother  was  Influenced  almost  entirely,  If 
not  quite  so,  by  her  daughter,  tbe  appellant, 
and  the  ordeis  and  directions  of  the  daughter 
were  implicitly  obeyed  without  a  murmur  or 
complaint  by  Mrs.  Shields,  the  mother. 
There  is  nothing  to  show  that  either  parwit 
was  any  more,  if  as  much,  attached  to  appel- 
lant as  to  their  other  two  daughters.  Many 
other  facts  and  drcamatanoes  substantiating 
the  charge  of  undue  influence  are  found  In  the 
record,  but  we  deem  It  nnnecessary  to  relate 
them  here,  being  thoroughly  convinced  that 
there  was  but  one  course  for  the  trial  court 
to  pursue,  which  was  the  one  adopted.  In  de- 
termining that  this  property  was  acquired 
by  the  api)ellant  through  undue  influence  ex- 
ercised upon  her  mother. 

[3, 4]  In  cases  of  this  Und,  where  the  re- 
lationships between  the  parties  are  such  as 
we  find  here,  and  the  transactions  assailed 
are  without  valuable  consideration,  the  bur- 
den Is  cast  by  the  law  upon  the  one  possessed 
of  the  property  to  show  that  the  transaction 
was  fair  and  untainted  by  any  selfish  conduct 
which  would  raise  a  suspicion  as  to  the  com- 
plete fairness  of  the  transaction.  Gross  v. 
Courtley  et  al..  161  Ky.  152,  170  S.  W.  600; 
Hoeb  V.  Maschlnot,  140  Ky.  330, 131  S.  W.  23 ; 
Smith  et  al.  v.  Snowden  et  aL,  06  Ky.  32, 
27  S.  W.  856,  16  Ky.  Law  Rep.  353;  Brad- 
ley V.  Bradley,  91  S.  W.  1143,  28  Ky.  Law 
Rep.  1261. 

Under  the  construction  of  social  life  pre- 
vailing In  this  country,  members  of  families, 
as  they  arrive  at  mature  years,  drift  away 
from  the  home  where  they  were  reared,  and 
from  the  association  with  their  parents,  and 
commence  the  imposed  social  duty  of  rearing 
families  of  their  own.  If  perchance  others 
are  left  at  home  with  the  parents,  they 
should  not  be  permitted,  and  are  not  permit- 
ted, by  artifices  and  wiles  which  they  may 
practice  upon  their  parents,  to  secure  for 
themselves  the  property  to  which  the  absent 
children  have  as  Just  a  claim  as  themselves, 
for  it  cannot  be  said,  as  a  rule,  that  the 
parents  only  are  the  beneficiaries  of  sndi  re- 
lationships, because  observation  teaches  that 
more  frequently  than  otherwise  the  ones  re- 
maining at  home  are  the  greater  beneficiaries. 
And  it  is  the  policy  of  the  law,  when  it  Is 
found  that  the  rule  Just  referred  to  has 
been  violated,  to  clearly  scrutinize  all  the 
facts  and  drcnmstances ;  and,  if  it  is  found 
that  the  confidence  imposed  and  growing  out 
of  the  relationship  existing  between  the  par- 
ties has  been  abused,  and  undue  advantages 
obtained,  to  correct  such  abuses  by  granting 
such  equitable  relief  as  the  facts  Justify. 
Abundant  authority  might  be  cited  in  sub-  i 


BtantlatSon  <tf  this  role,  among  tba  latest  of 
which,  from  this  court,  are  the  casea  of  He^ 
zog  V.  Gipson,  170  Ky.  326,  185  S.  W.  1U9; 
MUler  V.  Taylor,  165  Ky.  463,  177  S.  W.  247; 
Bradley  v.  Bradley,  91  S.  W.  U43,  28  Ky. 
L>aw  Rep.  1261. 

Thoroughly  coinddlng  with  the  learned 
Judge  who  tried  this  caae,  his  judgment  ii 
afflrmed> 


FUOATB  T.  COMM0;>rW]DAI/FH. 
(Oonrt   of   Appeals   of    Kentucky.      Sept   28. 

iai&) 

1.  IBTOXICATINO  LiQVOU  «a286(7)— POSSU- 
BION  FOB  SaIS— SUFIICIXRCT  Of  EviDENOI. 

In  a  prosecution  under  Ky.  St  i  2557b, 
subsec.  2,  for  having  poBsession  of  spirituooi 
liquor  for  the  purpose  of  sale  in  local  t^tion  te^ 
ritory,  evidence  h4ld  to  warrant  a  eonviction. 

[Ed.  Note.— For  oOter  cases,  see  Iatozicatiii| 
liquors.  Cent  Dig.  i  309 ;  Dec.  Dig.  <&s>236(^ 

2.  Irtoxicaiino  Lkjuobb  €=>233(1)— Posses- 
aiON  roB  Sale— EviDENCB— Masks. 

Tbe  fact  that  the  records  of  the  express  of- 
fice showed  that  each  shipment  of  whisky  to 
the  defendant  was  indorsed  for  "personal  use" 
waa  icadmissible,  since  Ky.  St  §  2569b,  subsec 

3.  requirinjT  transportation  companies  to  keep  a 
separate  book  and  enter  therein  the  amount  and 
kind  of  liquor  received,  and  address  of  the  con- 
signee, and  the  purpose  for  which  it  is  nsed  as 
stated  on  the  outside  of  the  package,  which  book 
shall  constitute  prima  facie  evidence  as  to  the 
facts  therein  stated,  and  be  admissible  in  an; 
court  In  the  state,  since  that  section  is  a  part 
of  a  new  and  independent  act,  defining  offenses 
not  theretofore  prescribed,  making  suui  records 
eviJence  in  trials  for  violations  of  transporta- 
tion regulations  and  not  of  the  purpose  for 
which  a  consignee  might  have  liquor  in  his  pos- 
session after  it  was  received  by  him. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  H  293,  294,  296,  297 ;  Dec 
Dig.  <S=»233(1).]  «~.         . 

3.  Intoxicattnq  Liquobs  ®=>238(1)— Posses- 
sion  FOB   Sais— EVinSNOE. 

The  testimony  of  an  express  agent  that  de- 
fendant received  from  him  certain  shipments  of 
whisky  Was  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  293,  294,  296,  297;  Dec 
Dig.  <S=233(1).] 

4.  Cbimirai,  Law  €=>290— Fobiceb  Jbofabdt 

— PI.EA. 

In  such  prosecution,  upon  two  indictments, 
the  defendant  to  avail  herself  of  the  --iefense 
that  she  was  entitled  to  a  i)eremptory  instruc- 
tion on  the  second  trial  because  the  conviction 
was  on  the  same  evidence  as  on  the  former 
trial,  waa  required  to  enter  her  plea  of  former 
conviction  on  the  record,  as  required  by  Code 
Cr.  Prac.  $  164. 

[M.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  666;  Dec.  Dig.  «s>290.] 

6.  CamiNAL  Law   «=»753(2)— Fobmeb  JBop- 

aboy— Plea— MonoN. 
A  motion  for  a  peremptory  instruction  coald 
not  raise  the  question  of  former  conviction. 

[£V].  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1727,  1729;  Dec.  Dig.  <S=> 
753(2).] 

Appeal  from  Circuit  Court,  Perry  County. 

Mary  Fugato  was  convicted  under  each  of 
two  indictments  of  having  in  her  possession 
spirituous  liquors  for  the  purpose  of  sale 
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in  local  option  territory,  ber  motloii  for  a 
new  trial  was  OTerrnled,  and  she  appals. 
CoztvlctlonB  In  both  caaea  affirmed. 

F.  J.  £>verBole  and  J.  K.  P.  Turner,  both 
eft  Haaartl,  for  appellant  M.  M.  Logan,  Atty. 
Gen.,  and  Cbas.  H.  Morris,  Asst.  Atty.  Gen., 
tot  the  Commonwealth. 

CLABEB,  J.  At  the  March,  1916,  term  of 
the  Perry  drcnit  court  the  giand  jury  re- 
turned two  tndlctments,  Noe.  00  and  61,  re- 
spectlyely,  against  appellant,  charging  her 
with  having  In  her  possession  spirituous, 
yinous,  and  malt  liquors  for  the  purpose  of 
sale  in  local  option  territory,  as  denounced 
by  subsection  2,  {  2557b,  of  the  Kentucky 
Statutes.  She  was  tried  and  convicted  un- 
der both  of  these  indictments  at  the  May 
term  of  court  The  evidence  for  the  com- 
monwealth in  both  cases  was  the  same.  Her 
motion  and  grounds  for  a  new  trial  having 
been  overruled,  she  is  appealing'  in  both 
cases,  which,  by  agreement,  were  heard  to- 
gether here. 

[1]  TIte  commonwealth  Introduced  only  one 
witness,  O.  M.  Lawson,  agent  of  the  Adams 
Express  Company  at  Hazard,  who  testified. 
In  substance,  that  he  delivered  to  the  defend- 
ant, from  April  5,  to  October  6,  1916,  13  gal- 
lons of  whisky.  At  the  conclusion  of  the 
testimony  for  the  commonwealth,  the  de- 
fendant entered  a  motion  for  a  directed  ver- 
dict in  her  behalf,  which  was  overruled  by 
tlie  court,  and  to  which  she  excepted. 

The  defendant,  testifying  for  herself,  stat- 
ed in  substance,  that  she  had  received  some 
whisky  from  the  express  company,  but  did 
not  think  she  had  received  as  much  as  stated 
by  the  conunonwealth's  witness;  that  she 
ordered  the  whisky  for  her  personal  use ;  did . 
not  have  It  for  the  purpose  of  sale;  did  not 
Intend  to  sell  it,  and  did  not  sell  any  of  same. 
She  stated  that  she  gave  her  mother  some  of 
each  shipment,  and  that  the  balance  of  it 
was  consumed  by  herself,  Levy  Fugate,  Bird 
Fugate,  and  Martin  Fugate,  except  possibly 
a  few  drinks  by  some  of  the  neighbors ;  that 
she  owned  no  property  except  one  cow,  and 
had  done  washing  and  kept  a  few  boarders 
for  a  living  for  the  past  four  or  five  years, 
until  the  past  winter,  when  she  had  not  done 
mnch  work.  She  then  Introduced  Bird  Sea- 
gate, whose  testimony  is  substantially  the 
same  as  her  own,  except  he  stated  defend- 
ant owned  and  lived  upon  her  dower  In  her 
basband's  land,  the  size  of  which  is  not  dis- 
closed. At  the  conclusion  of  all  the  testi- 
mony the  defendant  renewed  her  motion  for 
a  peremptory  instruction,  which  was  again 
orermled  and  an  exception  saved. 

1.  The  first  question  raised  here  is  that 
there  was  not  sufficient  evidence  to  warrant 
a  conviction,  but  to  this  we  cannot  agree. 
The  oonduslons  of  this  court,  with  the  rea- 
sons therefor  <m  substantially  the  same  evi- 
dence, are  clearly  and  fully  stated  in  Comett 
T.  Oommonwealth,  170  Ky.  717,  186  S.  W. 


671,  and  It  Is  not  necessary  to  restate  same 
here.  The  fact  that  the  defendant  in  the 
Comett  Case  did  not  deny  that  he  had  the 
whisky  in  his  possession  for  sale,  and  that 
the  defendant  here  did  so,  in  no  wise  affects 
the  reasons  controlling  the  Comett  decision, 
and  cannot  alter  the  conclusions  reached 
therein. 

[2]  2.  The  second  objection  urged  by  de- 
fendant is  tliat  It  was  error  upon  the  part  of 
the  trial  court  to  exclude  from  the  consider- 
ation of  the  Jury  the  fact  that  the  records  of 
the  express  office  show  that  each  shipment  of 
whisky  to  the  defendant  was  indorsed  for 
"l>ersonal  use."  Appellant  bases  this  con- 
tention upon  the  fact  that  by  subsection  3,  f 
2569b,  of  the  Kentudty  Statutes  transporta- 
tion companies  are  required  to  keep  a  sepa- 
rate book  at  each  station  In  local  option  ter- 
ritory, and  enter  therein  a  truthful  state- 
ment of  the  amount  an^  kind  of  liquor  re- 
ceived, name  and  address  of  the  consignor 
and  of  the  consignee,  and  the  purpose  for 
which  the  said  liquor  is  to  be  used  as  stated 
on  the  outside  of  the  package  containing 
same,  the  date  when  received,  the  date  when 
delivered,  and  by  whom  and  to  whom  de- 
livered, and  providing  further  that: 

"Such  book  shall  constitute  prima  facie  evi- 
dence as  to  the  facts  tberein  stated,  and  be  ad- 
missible as  evidence  in  any  court  in  this  state." 

Appellant  is  mistaken,  however,  in  assum- 
ing that  the  Legislature  Intended  by  the 
above  provision  to  make  this  book  prima 
fade  evidence  in  prosecutions  other  than 
those  under  the  particular  act  of  which  that 
provision  is  a  part  Section  2569b  is  an  act 
of  the  1914  session  of  the  Legislature  In 
which  offenses  are  denounced,  and  penalties 
prescribed  therefor,  not  theretofore  pro- 
scribed by  our  laws,  and  therefore  new  and 
Independent  legislation,  and  not  amendatory 
to  existing  laws.  Subsection  1  of  the  act  re- 
lates to  acts  of  persons  having  paid  the  fed- 
eral tax  for  selling  whisky,  while  subsections 
2  and  8  relate  only  to  the  transportation  of 
intoxicating  liquors  into  local  option  terri- 
tory, providing  how  it  may  be  done,  and  fix- 
ing penalties  for  violations  of  sudi  provi- 
sions. Clearly  the  Legislature  meant  simply 
that  the  transportation  records  should  be 
prima  fade  evidence  upon  trials  for  viola- 
tion of  the  prescribed  transportation  regula- 
tions, and  had  no  purxwse  to  make  the 
agent's  record  of  an  indorsement  made  upon 
the  outside  of  a  i>ackage  of  whisky  by  the 
consignor,  who  probably  never  knew  or  saw 
the  consignee,  prima  fade  evidence  of  the 
purpose  for  which  such  consignee  might  have 
such  liquor  in  his  possession,  after  it  was 
received  by  him.  The  court  did  not  err  in 
excluding  this  evidence. 

[3]  3.  Upon  the  trial  of  the  second  Indict- 
ment, No.  61,  at  the  conduslon  of  the  com- 
monwealth's evidence,  and  after  the  court 
had  exduded  the  evidence  that  the  whisky 
was  marked  "for  personal  use,"  defendant 
moved  to  exclude  all  of  plaintiff's  testimony. 
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110  doubt  upon  the  theory  that  if  the  record 
book  was  not  prima  fade  evidence  of  the  in- 
dorsement "for  personal  nse,"  it  was  not  evi- 
dence for  any  purpose.  Bnt  as  a  matter  of 
fact  the  book  was  not  introduced  aa  evidence 
by  the  commonwealth  at  all.  The  agent  tes- 
tified that  defendant  received  from  him  cer- 
tain shipments  of  whisky,  and  by  reference 
to  the  book  stated  the  quantities  she  had  re- 
ceived and  upon  what  dates.  This  evidence 
was  clearly  competent,  without  regard  to  the 
above  statute,  under  the  ordinary  rules  of 
evidence. 

[4,  5]  4.  It  is  most  earnestly  insisted  by  de- 
fendant that  she  was  entitled  to  a  peremp- 
tory instruction  upon  the  second  trial  because 
the  conviction  was  upon  the  same  evidence 
as  the  former  conviction.  The  evidence  was 
the  same,  and  had  she  entered  a  plea  of  for- 
mer conviction,  as  under  section  164  of 
the  Code  she  had  the  right  to  do,  her  plea 
would  have  been  followed.  In  order  how- 
ever to  avail  herself  of  this  defense,  she 
must  have  entered  her  plea  upon  the  record, 
and,  not  having  done  so,  she  is  precluded  from 
making  it  here.  A  motion  for  a  peremptory 
instruction  cannot  raise  the  question.  This 
very  question  was  before  this  court  in  Shir- 
ley V.  CJommonwealth,  143  Ky.  183,  136  S.  W. 
227,  and  there  decided  adversely  to  appel- 
lant's contention.  There  such  a  plea,  held 
to  be  defective  though  entered  of  record,  was 
held  not  available.  Here  no  such  plea  was 
entered  at  all. 

Wherefore  the  Judgments  in  both  cases  are 
affirmed. 


COMBS  V.  COMMONWEAI/TH, 

(Court   of    Appeals   of    Kentucky.     Sept   28, 
1916.) 

1.  Intoxioatino  Liquors  «e3238(l)— Posses- 
sion FOB  SALB— QUKSnON  FOB  JiTBT. 

In  a  prosecution  under  Ey.  St.  {  2557b, 
subsec.  2,  for  having  whisky  in  his  possession 
for  the  purpose  of  selling  it  in  local  option  ter- 
ritory, A«I<I,  on  the  evidence,  that  the  defend- 
ant's motion  for  a  directed  verdict  was  proper- 
ly overruled, 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  §{  324,  325,  327 ;  Dec.  Dig. 
«=»238a).] 

2.  Intoxicatino  Liquobs  <S=233(1)— Possm- 
siON  FOB  Sale— EviDENCK— Pebsokai,  Use. 

Evidence  that  each  of  the  packages  deliver- 
ed to  defendant  by  the  express  agent  was  mark- 
ed "for  personal  use,"  as  required  by  Ky.  St  { 
2569b,  sabsec.  3,  part  of  an  independent  act 
'  regulating  transportation  and  delivery  by  car- 
riers, was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  iS  293,  294,  296,  297;  Dec. 
Dig.  <8=»233(1).) 

3.  Cbiminal    Law    $=>1064(6)— AppeaIt-As- 

SIONMBRTS   OF  EbBOB. 

Alleged  misconduct  upon  the  part  of  the 
trial  judge  in  recalling  the  defendant  and  inter- 
rogating bim  after  the  attorneys  bad  finished 


their  examination,  not  asal^ed  as  a  ground  for 
new  trial,  could  not  be  reviewed  on  appeaL 

\EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2681 ;  Dec  Dig.  «=9l064(6).l 
4.  CBimiiAi,     Law     «ss>S71(10)— Btidbrob— 

Intent  —  Fobmeb  Gonviotioii  —  Bbuotk- 

NKSS. 

In  a  prosecution  under  Ky.  St  {  2S57b, 
subsec.  2,  for  havine  whisky  in  his  possession 
for  the  purpose  of  sale  in  local  option  territory, 
evidence  that  defendant  had  been  indicted  and 
convicted  for  selling  whisky  four  or  five  years 
before  the  trial  was  incompetmt  as  the  former 
convictlont  were  too  remote  to  show  hia  present 
intention,  though  otherwise  it  would  have  been 
competent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  830,  831;  Dec.  Dig.  «=> 
371(10).] 

Appeal  from  Circuit  Court,  Perry  County. 

Thee  Combs  was  convicted  of  having 
whisky  in  his  possession  for  the  purpose  of 
selling  it  Is  local  option  territory,  and  be  ap- 
peals.   Beversed. 

F.  J.  Bveraole  and  Hogg  Sc  Johnson,  all  of 
Hazard,  for  appellant  M.  M.  Logan,  Atty. 
Gen.,  for  the  Commonwealth. 

MILLER,  C.  J.  The  appellant,  Thee  Combs, 
was  indicted  under  subsection  2,  {  2557b  of 
the  Kentucky  Statutes,  for  having  whisky  In 
his  possession  for  the  purpose  of  selling  it 
In  local  option  territory.  He  was  found  guil- 
ty, and  ihis  punishment  fixed  at  a  fine  of  $100 
and  40  days'  Imprisonment  in  the  county  Jail. 

[1]  The  commonwealth's  only  witness  was 
G.  M.  Lawson,  the  agent  of  the  Adams  Ex- 
press Company  at  Hazard,  who  testified  that 
on  and  between  September  22,  and  December 
17,  1915,  he  delivered  the  appellant  three 
shipments  of  whisky  aggregating  8  gallons. 
Appellant  admitted  having  received  the  whis- 
ky at  the  times  and  in  the  quantities  as  nar- 
rated by  Lawson.  He  testified,  however,  that 
he  and  his  son  Jim  Combs  Jointly  bought  the 
first  two  shipments  of  2>4  gallons  each ;  that 
the  appellant,  his  son  James,  and  John  Richie 
Jointly  bought  the  last  shipment  of  3  gal- 
lons, each  receiving  and  paying  for  1  gallon 
thereof  at  the  time  it  was  ordered;  and  that 
the  three  divided  the  last  shipment  of  3  gal- 
lons equally  between  tbem,  and  with  two 
friends  they,  in  Combs'  store,  drank  three 
quarts  of  the  whisky  the  night  after  it  was 
received  by  them. 

Appellant  further  testified  that  be  bought 
the  whisky  for  his  personal  use,  and  that  he 
never  sold,  or  Intended  to  sell,  any  portion 
of  it 

1.  Under  this  proof  appellant  asked  the 
court  to  instruct  the  Jury  to  find  him  not 
guilty;  but  the  court  overruled  appellant's 
motion  and  submitted  the  case  to  the  Jury, 
with  the  result  above  indicated.  Under  the 
authority  of  Cornett  v.  Commonwealth,  170 
B:y.  717,  186  S.  W.  671,  the  court  properly 
overruled  the  motion  for  a  directed  verdict 

[2]  2.  Appellant  offered  to  prove  upon  the 
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trial  that  each  tot  the  packages  of  liquor  that 
was  delivered  to  him  by  the  express  agent 
was  marked  "For  Personal  Use,"  as  is  re- 
quired by  subsection  3,  |  2560b,  of  the  Ken- 
tucky Statutes,  and  that  the  books  of  the  ex- 
press company  showed  that  the  whisky  was 
delivered  for  personal  use.  The  court,  how- 
ever, excluded  this  testimony,  and  the  appel- 
lant insists  that  this  ruling  constituted  a 
reversible  error.  The  court  did  not,  however, 
err  In  excluding  this  testimony.  See  Fugate 
V.  Commonwealth,  this  day  decided,  171  Ky. 
227,  188  8.  W.  824. 

[3]  3.  It  is  next  Insisted  that  the  court 
erred  In  recalling  appellant  and  interrogating 
him  after  the  attorneys  had  finished  their 
examination.  It  does  not  appear,  however, 
that  the  Judge  exceeded  the  boundary  of  a 
proper  examination.  Furttiermore,  this  alleg- 
ed misconduct  upon  the  part  of  the  Judge  was 
not  assigned  as  a  ground  for  a  new  trial,  and 
cannot  be  reviewed  upon  this  appeal. 

[«]  4.  FinaUy,  it  is  insisted  that  the  trial 
court  erred  in  admitting  testimony  showing 
that  appellant  had  been  indicted  and  convict- 
ed In  the  Perry  circuit  court  for  selling  whis- 
ky, four  or  five  years  before  the  triaL  Appel- 
lant admitted  that  he  bad  been  so  convicted, 
and  had  paid  a  fine,  whereupon  the  court  in- 
structed the  Jury  that  the  evidence  of  a  for- 
mer conviction  was  admitted  as  a  circum- 
stance to  show  whether  or  not  appellant  had 
this  whisky  for  the  purpose  of  sale,  and  had 
received  it  for  that  purpose  alone,  and,  that 
It  was  admitted  for  no  other  purpose  The 
gist  of  the  offense  consists  of  the  defend- 
ant's intention  to  sell  the  whisky  In  his  pos- 
session, in  violation  of  the  law;  and  we  know 
'of  no  better  way  of  showing  that  Intention 
than  by  proof  of  a  former  conviction  for  the 
same  offense,  or  for  the  offense  of  having 
sold  whisky  In  local  option  territory.  A  con- 
viction for  either  offense  is  a  circumstance 
tending  to  show  whether  appellant  had  this 
whisky  for  the  purpose  of  sale;  and  it  was 
admitted  for  no  other  purpose.  In  State  v. 
Plunkett,  64  Me.  534,  and  in  Ssute  v.  Neagle, 
65  Me.  468,  It  was  held,  upon  the  trial  of  one 
charged  with  having  In  his  possession  in- 
toxicating liquors  with  intent  to  sell  the 
same  in  violation  of  the  law,  that  his  pre- 
vious conviction  for  a  similar  offense  was  ad- 
missible In  evidence  upon  the  question  of 
Intent  See,  also,  23  Cyc.  252.  And,  if  It  be 
competent  to  show  a  previous  conviction  for 
the  same  offense  of  having  liquor  in  one's 
possession  for  the  purpose  of  sale  In  violation 
of  law,  we  see  no  reason  why  it  Is  not  also 
competent,  upon  the  issue  of  intent,  to  show 
a  previous  conviction  for  the  offense  of  selling 
liquor  In  local  option  territory,  which  is  but 
the  execution  of  the  intent  involved  In  the 
first  character  of  case.  In  either  case  the 
conviction  is  competent  to  show  the  intent  to 
sell  tbe  liquor  In  the  defendant's  possession.  | 


But  we  do  not  think  the  evidence  offered 
was  competent  In  this  case  because  it  showed 
a  conviction  four  or  five  years  before  the 
tilaL  A  conviction  five  years  before  the  time 
of  the  commission  of  the  offense  for  which 
the  defendant  is  being  tried  was  too  remote 
to  show  his  present  Intention.  To  be  compe- 
tent, the  former  conviction  must  be  shown  to 
have  been  reasonably  near  the  time  of  the  al- 
leged offense  for  which  the  defendant  is  upon 
trial.  Five  years  Is  not  a  reasonable  time 
within  the  meaning  of  the  rule  Just  announc- 
ed. For  this  reason  only,  we  are  of  (pinion 
the  circuit  court  erred  to  the  prejudice  of  the 
appelant 

Judgment  reversed. 


OOUOH  V.  COMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.    Sept.  22, 1916.) 

1.  Intoxicating  Liquobs  €=»238(4)— Offens- 
es—Evimncb — Stttficienct. 

In  a  prosecution  for  having  In  his  possession 
Intozleating  liquors  with  intent  to  sell  the  same 
in  local  option  territory,  proof  that  within  two 
months  accused  had  bought  13  gallons  of  whisky, 
2  of  wtiich  he  claimed  he  purchased  for  other 
persons  and  the  rest  of  which  be  contended  he 
bought  for  his  own  use,  is,  without  more,  par- 
ticularly as  accused  did  not  produce  the  other 
persons,  so£Bcient  to  take  the  case  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |§  328,  330;   Dec.  Dig.  «=» 

2.  Intoxicating  Liquobs  «=>286(7)— Offens- 
es—Evidence. 

In  a  prosecution  for  having  possession  of 
intoxicating  liquors  with  intent  to  sell  in  local 
option  territory,  where  accused  testified  he  pur- 
chased the  liquors  for  his  own  use,  the  jury  is 
not  bound  by  bis  testimony,  but  may,  in  view 
of  the  surrounding  circumstances,  find  an  intent 
to  sell  the  liquors,  particularly  where  accused 
failed  to  substantiate  his  testimony  that  part  of 
the  liquors  were  purchased  for  others  by  produc- 
ing such  other  persons. 

[Ed.  Mote.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  309 ;  Dec.  Dig.  <S=s>236(7).] 

Appeal  from  Circuit  Court,  Perry  County. 

Farmer  Coudi  was  convicted  of  having 
spirituous  liquors  in  his  possession  for  the 
purpose  of  sale  in  local  option  territory,  and 
he  appeals.    Aiflrmed. 

John  L.  Dixon,  of  Hyden,  and  J.  G.  Begley, 
of  Hazard,  for  app^ant  M.  M.  Logan,  Atty. 
Gen.,  and  D.  O.  Myatt,  Asst  Atty.  Gen.,  for 
the  Commonwealth. 

SETTLE,  J.  The  appellant  was  tried  and 
convicted  In  the  Perry  circnlt  court  under  an 
indictment  charging  him  with  having  spiritu- 
ous liquors  in  his  possession  for  the  purpose 
of  sale  in  local  option  territory,  his  punish- 
ment being  fixed  by  the  verdict  of  the  Jury 
at  a  fine  of  $100  and  GO  days'  imprisonment 
in  the  county  Jail.  The  indictment  was  based 
upon  section  2557b,  subsec.  2,  Kentucky  Stat- 
utes. 

[1]  The  only  question  presented  for  con- 
sideration on  this  appeal  Is  as  to  the  suffl- 
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ciency  of  the  proof  to  rapport  the  Judgment 
It  Is  Insisted  for  the  appellant  that  the  eyl- 
dence  did  not  authorize  his  conviction,  for 
which  reason  the  trial  court  erred  In  refusing 
to  grant  the  peremptory  instruction  direct- 
ing his  acquittal  by  the  Jury,  asked  by  him 
at  the  conclusion  of  the  evidence.  Only  two 
witnesses  were  Introduced  on  the  trial,  viz., 
L.  B.  Smith,  agent  of  the  Adams  Express 
Company  at  Krypton,  Id  Perry  county,  for 
the  commonwealth,  and  the  appellant.  Farm- 
er Couch,  In  his  own  behalf.  It  appears 
from  the  testimony  of  Smith,  and  was  not 
denied  by  appellant,  that  he,  as  agent  of 
the  Adams  Express  Company,  delivered  to 
appellant  at  Krypton,  during  the  yecur  1915 
and  within  a  year  before  the  finding  of  the 
indictment,  shipments  of  whisky  as  follows: 
June  4th,  2  gallons;  June  30th,  3  gallons; 
July  9th,  2  gallons;  July  16th,  2  gallons; 
July  29th,  2  gallons;  August  4th,  2  gallons, 
aggregating  the  total  of  13  gallons  from  June 
4th  to  August  4tb,  inclusive.  The  above  sev- 
eral shipments  of  liquor,  upon  being  received 
by  appellant,  were  carried  by  him  in  a  wagon 
from  Krypton.  He  testified  that  he  was  a 
teamster  in  the  employ  of  Greorge  Osborne,  a 
merchant  In  Leslie  county,  and  admitted  that 
the  liquor  was  all  ordered  In  his  name,  and 
that  all  of  it  was  paid  for  by  blm,  except  2* 
of  the  3  gallons  received  June  30tb,  1  gallon 
of  which  was  ordered  by  him  for  his  employ- 
er, Osborne,  and  paid  for  by  the  latter,  and 
1  gallon  for  Hiram  Young,  who  furnished 
the  money  to  pay  therefor.  Except  the  gal- 
lon each  bought  for,  and  delivered  to,  Os- 
borne and  Young,  the  remainder  of  the  whis- 
ky appellant  testified  was  for  his  own  use 
and  was  consumed  by  him.  He  denied  having 
sold  any  of  the  liquor,  and  further  testified 
that  he  resides  in  Leslie  county ;  that  Kryp- 
ton is  a  railroad  station  In  Perry  county, 
and  that  In  going  from  Krypton  to  his  home 
he  reached  Leslie  county,  about  three  miles 
from  Krypton. 

In  our  opinion  the  proof  authorized  the 
submission  of  the  case  to  the  Jury.  The  case 
in  its  essential  facts  Is  almost  identical  with 
that  of  Comett  ▼.  Commonwealth,  decided 
June  13,  1916,  and  reported  In  170  Ky.  717, 
186  S.  W.  671,  In  which  it  was  held  that  the 
evidence  required  the  submission  of  the  case 
to  the  Jury.  Here  the  evidence  shows  that 
the  whisky  was  received  by  appellee  In  local 
option  territory,  that  the  shipments  amount- 
ed on  an  average  to  52  pints  of  whisky  a 
month,  13  pints  a  week,  or  2  pints  per  day, 
except  on  Sundays,  to  which  days  there  was 
left  1  pint  each.  The  Jury  doubtless  believ- 
ed It  Improbable  that  appellant  Individually 
consumed,  within  the  time  indicated,  such  a 
quantity  of  whisky  as  was  received  by  him. 
They  also  realized  that  it  Is  not  an  unusual 


thing  for  persons  who  «igage  In  the  Illicit 
sale  of  liquor  in  local  option  territory  to  tes- 
tify falsely  to  escape  the  penalties  of  the 
law. 

[2]  In  addlticm  to  the  drcumstances  men- 
tioned, the  fact  that  appellant  did  not  In- 
troduce George  Osborne  or  Hiram  Young  as 
witnesses  to  prove  that  part  of  the  liquor  had 
been  ordered  for  them  was  calculated  to 
throw  doubt  upon  his  own  statements  that 
it  had,  in  part,  been  ordered  for  them.  The 
record  shows  that  Osborne  was  an  employer 
of  the  appellant,  and'  became  the  surety  on 
his  bail  bond,  and  that  Young  was  his  in- 
timate friend ;  and  there  Is  no  evidence  tend- 
ing to  show  that  they  could  not  have  been 
produced  and  their  testimony  obtained  in 
his  behalf.  The  Jury  had  a  right  to  consider 
the  improbability  of  appellant's  story  and 
all  the  circumstances  attending  his  procure- 
ment of  the  liquor  and  to  discredit  his  testi- 
mony in  his  own  behalf,  and  the  essential 
fact  that  he  had  received  on  the  average  of 
two  pints  of  whisky  each  day  for  two 
months  was  a  circumstance  the  Jury  was 
Justified  in  considering  in  reaching  its  ver- 
dict. As  said  In  Peters  ▼.  Commonwealth, 
164  Ky.  689,  159  S.  W.  531: 

"It  must  be  remembered,  however,  that  In  de- 
termining the  purpose  of  the  defendant  in  a  cacw 
like  this  the  jury  are  not  confined  to  his  testi- 
mony alone,  bat  have  a  ri^ht  to  take  into  consid- 
eration all  the  facts  and  circumstances  surround- 
ing the  transaction." 

Again,  In  the  case  of  Comtis  v.  Common- 
wealth, 162  Ky.  88,  172  S.  W.  101,  we  said, 
in  speaking  of  a  case  like  this: 

"In  order  to  complete  this  offense  it  is  not 
necessary  that  the  accused  shall  actually  make 
a  sale.  It  is  sufficient  if  he  has  the  whislty  in 
his  possession  with  that  intent.  When  the  gist 
of  the  offense  is  the  intent,  then  the  jury  may 
take  into  consideration  all  of  the  circumstances 
to  determine  that  fact.  SVom  his  own  testimo- 
ny the  whisky  was  not  for  his  personal  use.  In 
the  minds  of  a  jury  in  local  opdon  territory  12 
gallons  of  whisky  may  be  too  much  for  one  man 
to  have  at  a  time  for  his  personal  use,  and  is  a 
strong  circumstance  to  prove  that  it  was  in  hia 
possession  for  purposes  of  sale."  Common- 
wealth V.  Stone,  165  Ky.  338.  176  S.  W.  1138 ; 
King  V.  Commonwealth,  143  Ky.  127,  138  S.  W. 
146. 

In  view  of  the  rule  controlling  in  cases  of 
this  character,  recently  reannounced  In  Cor- 
nett  V.  Commonwealth,  supra,  an  experienced 
jury  might  reasonably  conclude  that  2  {tots 
of  whisky  each  day  was  more  than  would 
r^sonably  be  required  for  the  personal  use 
of  the  appellant,  and  tbat  it  must  have  bean 
his  intention  to  sell  at  least  a  part  of  it. 
We  are  therefore  unwilling  to  say  that  the 
finding  of  guilty  In  this  case  resulted  througtL 
passion  or  prejudice  on  the  part  of  the  Jury, 
or  that  the  verdict  Is  not  supported  by  the 
evidence. 

Judgment   affirmed. 
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COMBS  T.  GOMMONWBAI/TH  (two  cmw). 
(Gonrt  of  Appeals  of  Kcmtnclqr.    Sept.  22, 1916.) 

1.  iHToxioATiKe  laQuoBa  4s»224,  286(7>— Oi>- 
nnaEs— Scon  of  Statute. 

To  sustain  a  prosecution  under  Ky.  St.  | 
2557b,  denouncing  the  offense  of  liaving  posses- 
sion of  intoxicating  liquors  for  sale  in  local  op- 
tion territory,  the  commonwealth  must  show 
the  possesqion  of  the  liquors,  and  that  accused 
had  them  for  sale  in  local  option  territory,  but 
direct  evidence  of  either  of  tnese  facts  is  neces- 
sary. 

[£kl.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  U  275-281,  809;  Dec.  Dig. 
«S=.224,  236(7).] 

2.  Imtoxioatino  LiQUOBa  «3>236(7)— Ofverb- 

XB— TESTUIONT— CONBIOERATION. 

Id  a  prosecution  under  Ky.  St  {  2557b,  for 
baving  possession  of  Intoxicants  with  intent  to 
sell  the  same  in  local  option  territory,  the  Jury 
may  find  an  intent  to  sell  from  the  fact  of  ac- 
cused's purchasing  of  liquors,  despite  his  testi- 
mony that  he  bought  the  liquor  for  his  own  nse. 

{Ed.  Note.— For  other  cases,  see  Intoxlcatinx 
Uquors,  Gent.  Dig.  $  309;  Dec.  Dig.  «=9236(7)J 
8.  iNTonoATin'o  Liqttobs  <:»140— OrFEi««a 
In  a  prosecution  nnder  Ey.  St  8  2557b,  de- 
nouncing the  offense  of  having  possession  of  in- 
toxicating liquors  for  sale  in  local  option  terri- 
tory, an  actual  sale  is  unnecessary;  it  being  suf- 
ficient if  accused  have  possession  of  the  liquors 
with  intent  to  sell. 

rEid.  Note.— F^r  other  case*,  see  Intoxicating 
Uquors,  Cent.  Dig.  §  150 ;   Dec.  Dig.  <3=140.] 
4.  Intoxicatiho   Liquobs    «=>238(4)   —   Of- 

TBJXBEB. 

In  a  prosecution  for  having  possession  of  in- 
toxicating liquors  with  intent  to  sell  in  local 
option  territory,  proof  that  accused  received 
about  one  gallon  of  whisky  a  month,  though  he 
t^tified  that  he  received  it  for  his  own  nse,  is 
sufficient  to  take  the  case  to  the  jury. 

[E>d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  328,  830;  Dec  Dig.  «=> 
228(4).] 

Appeal  from  Clrcnlt  Court,  Perry  County. 

Nick  C<tmb8  and  Joe  Combs  were  convict- 
ed of  having  in  their  possession  In  local  op- 
tion territory  Uquors  for  the  purpose  of  sale, 
and  they  appeal.    Judgments  affirmed. 

C.  W.  Napier,  of  Hazard,  ftor  appellants. 
M.  M.  Logan,  Atty.  Gen.,  and  Overton  8. 
Hogan,  Asst  Atty.  Gen.,  for  the  Common- 
wealth.. 

MILLBB,  C.  J.  Nick  Combs  and  Joe 
Combs,  the  appellants  In  these  two  cases, 
were  indicted  separately  In  the  Perry  cir- 
cuit conrt,  npon  tlie  charge  of  having  In 
tbeir  possession.  In  local  <^tion  territory, 
liquors  for  the  purpose  of  sale.  Both  were 
found  guilty;  Joe  was  fined  9100  and  given 
a  50  days'  jail  sentence,  while  Nick  was  fined 
$100  and  given  a  40  days'  jail  sentence.  The 
two  cases  are  identical  in  principle,  and  will 
be  disposed  of  in  one  opinion. 

The  first  record  shows  that  Nick  received 
four  gallons  of  whisky  from  the  Adams 
JSxpress  Company's  agent  at  Typo,  In  Perry 
county,  between  August  24  and  December  6, 
1916,  In  four  shipments  of  one  gallon  each. 
The  other  record  shows  that  Joe  Combs  re- 


ceived  from  the  Adams  Bxpress  Company's 
agent  at  Hazard,  six  gallons  of  whisky  In 
six  shipments,  on  and  between  July  24  and 
December  23,  1915.  In  each  case  the  de- 
fendant testified  that  he  received  the  whisky 
for  his  personal  nse,  and  did  so  nse  it,  and 
never  Intended  to  sell  any  portion  of  it  The 
Adams  Kzpress  Company's  agent  and  the 
defendlant  censtltated  the  only  witnesses,  In 
either  case.  It  Is  Insisted  under  this  proof 
that  appellant's  motion  in  each  case  for  a 
peremptory  instruction  to  find  blm  not  guU- 
ty  should  have  been  sustained.  These  cases 
come  squarely  within  the  doctrine  laid  down 
in  the  recent  case  of  Comett  v.  Common- 
wealth, 170  Ky.  717,  188  S.  W,  671,  where  It 
was  held: 

[1  ]  1.  In  order  to  sustain  a  prosecution  un- 
der section  2557b  of  the  Kentucky  Statutes 
for  having  intoxicating  Uquors  In  one's  poss- 
ession for  the  purpose  of  selling  them  In  local 
option  territory,  the  commonwealth  should 
show:  (1)  That  the  person  being  prosecuted 
had  liquors  in  his  possession;  and,  (2)  that 
he  had  them  for  the  purpose  of  selling  them 
In  local  option  territory.  But  it  Is  not  es- 
sential to  sustain  a  conviction  that  direct 
evidence  of  either  of  these  facts  should  be 
made  by  the  commonwealth,  since  a  convic- 
tion may  be  had  upon  circumstantial  evi- 
dence. 

[2]  2.  In  determining  the  purpose  of  a  de- 
fendant In  a  case  charging  him  with  having 
Intoxicating  Uquors  in  his  possession  for  the 
purpose  of  selUng  them.  In  violation  of  sec- 
tion 2557b  of  the  Kentucky  Statutes,  the  Jury 
are  not  confined  to  his  testimony  alone,  but 
have  a  right  to  take  Into  consideration  all 
the  facts  and  circumstances  surrounding 
the  transaction.    And — 

[3]  3.  In  order  to  complete  the  ofFense  of 
having  Intoxicating  Uquors  in  one's  posses- 
sion for  the  purpose  of  selling  them  In  viola- 
tion of  section  2557b  of  the  Kentucky  Stat- 
utes, It  Is  not  necessary  that  the  accused 
shall  actually  make  a  sale ;  It  is  sufficient  if 
he  has  the  whisky  in  his  possession  with 
that  Intent 

[4]  Under  the  authority  of  that  case,  there 
was  sufficient  evidence  to  take  the  cases  to 
the  jury.  See,  also,  Couch  v.  (Commonwealth, 
this  day  decided,  171  Ky.  146,  188  S..  W.  327. 

Judgments  affirmed. 


BLUB  T.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept  26, 1916!) 

1.  Ckiminai.  Law  «s»40Q(1)— Bvidknok— Af- 

FiDAvrrs. 
An  affidavit  of  the  superintendent  of  a  hospi- 
tal for  the  insane  as  to  its  records  of  the  confine- 
ment of  defendant  therein  is  inadmissible,  in 
the  absence  of  evidence  that  the  presence  of  the 
superintendent  of  the  records  could  not  be  pro- 
cured. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  |  887;    Dec  Dig.  <e=s402(l).] 
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2.  HoiaCIDS  «=>237— INSARITT  ab  Deterbe— 

Etidkhce. 
The  defense  of  insanity  conld  not  be  estab- 
lialied  by  mere  evidence  of  defendant's  confine- 
ment in  and  discharge  from  an  insane  asylum 
20  years  before  the  homicide. 

[Ed.  Note.— For  other  eases,  see  Homlode, 
Cent  Dijr.  {  600;  Dec  Dig.  «=3237.] 

Aplieal  from  Circuit  Court,  Jefferson  Comi- 
ty, Criminal  Branch,  Criminal  Dlvlalon. 

James  Henry  Blue  was  convicted,  aad  ap- 
peals.   Allirmed. 

W.  Clark  Otto,  Edward  L.  LausbeU,  and 
Brent  C.  Overstreet,  all  of  Louisville,  for  ap- 
pellant M.  M.  Logan,  Atty.  Gen.,  and  D.  O. 
Myatt,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

CABBOLL,  J.  Under  an  indictment  charg- 
ing him  with  the  murder  of  Adam  Oster,  the 
appellant  was  convicted,  and  his  punishment 
fixed  at  death.  According  to  the  weight  of 
the  evidence,  the  murder  committed  by  ap- 
pellant was  without  provocation  and  excep- 
tionally cruel.  It  appears  that  the  appellant 
was  the  tenant  of  Oster,  and  that  on  the  oc- 
casion of  the  homicide  Oster,  who  was  an 
old  man  and  a'  carpenter,  went  to  the  house 
occupied  by  the  appellant  for  the  purpose  of 
collecting  his  rent,  carrying  with  him  a 
small  kit  of  carpenter  tools,  Including  a 
hatchet.  When  Oster  arrived  at  the  house 
the  appellant  was  on  the  inside,  and  after 
a  short  conversation  between  them  in  re- 
spect to  the  rent,  the  appellant  pushed  or 
knocked  Oster  out  of  the  door,  and  then  took 
the  hatchet  Oster  had  been  carrying  and 
struck  him  several  bard  and  deadly  blows  on 
the  back  and  top  of  the  head  with  the  edge 
of  the  hatchet,  killing  him  almost  instantly. 
After  be  had  finished  his  murderous  work 
the  appellant  fied  from  the  scene  but  was 
captured  a  short  time  afterwards  by  police 
oflicers  and  lodged  in  Jail,  where  he  remained 
until  his  trial. 

The  appellant  in  his  own  behalf  testified 
that  when  Oster  came  to  collect  the  rent  he 
commenced  cursing  and  abusing  him,  and 
made  an  effort  to  strike  him  with  his  hatch- 
et; that  for  the  purpose  of  protecting  him- 
self from  the  attack  made  by  Oster  he  took 
the  hatchet  away  from  him  and  struck  with 
it  the  biows  that  killed  him.  But  his  ver- 
sion of  the  affair  was  not  supported  by  any 
other  material  evidence,  although  a  witness 
by  the  name  of  Calvin  Bussell  corroborated 
the  appellant  in  respect  to  some  of  his  state- 
ments as  to  what  occurred. 

There  was  some  attempt  on  the  part  of 
counsel  tor  the  appellant  to  show  that  he 
was  Insane,  but  the  evidence  on  this  subject 
was  very  slight,  and  really  not  sufficient  to 
support  an  instruction,  although  the  court 
in  the  abundance  of  caution  did  give  the  usu- 


al Instmcttons  allowable  when  insanity  Is 
set  up  as  a  defense  to  liomicld& 

Other  ln8tructi<»B  submitted  to  the  ]ui7 
the  issues  of  murder,  manslaughter,  sudden 
heat  and  passion  and  self-defense  in  appro- 
priate manner  and  form. 

In  the  motion  and  grounds  for  a  new  trial 
a  new  trial  was  asked  on  the  ground  of  new- 
ly discovered  evidence,  but  this  ground  for 
a  new  trial  was  not  supported  by  any  sub- 
stantial evidence,  in  the  form  of  affidavit  or 
otherwise,  and  lis  not  urged  by  counsel  on 
this  appeial  as  a  reason  why  a  new  trial 
should  be  granted. 

[1]  It  appears  that  during  the  examination 
of  appellant,  who  was  introduced  as  a  wit- 
ness in  his  own  behalf,  it  was  shown  by  his 
evidence  that  he  had  been  confined  for  a 
few  months  about  25  years  ago  in  the  Eiastem 
Hospital  for  the  Insane  located  at  Lexing- 
ton, Ky.,  and  when  this  evidence  was  given, 
his  counsel  offered  to  read  to  the  Jury  an  af- 
fidavit made  by  the  superintendent  of  this 
hospital  for  the  insane,  setting  out  that  the 
records  of  the  hospital  showed  that  the  ap- 
pellant bad  been  committed  in  May,  1899, 
as  an  insane  person  suffering  with  acute 
mania  caused  by  religious  excitement,  and 
that  he  was  discharged  as  recovered  In  June, 
1890.  The  trial  Judge  refused  to  permit  the 
affidavit  to  be  r^d  to  the  Jury,  and  this  is 
the  only -error  assigned  by  counsel  in  their 
brief.  We  do  not,  however,  find  that  the 
court  committed  error  of  any  kind  in  refus- 
ing to  permit  this  affidavit  to  be  read.  We 
do  not  know,  nor  have  we  been  dted  to  any 
rule  of  evidence  that  would  permit  affidavits 
like  this  to  be  read  on  the  trial  of  the  case  in 
the  absence  of  some  showing  that  the  pres* 
ence  of  the  superintendent  of  the  records 
of  the  asylum  could  not  be  procur^  for  use 
at  the  trial,  and  there  is  no  showing  of  this 
kind. 

[2]  But,  aside  from  this,  it  is  very  appar- 
ent that  this  affidavit,  if  admitted,  conld  not 
have  served  to  excuse  or  extenuate  the  crime 
or  mitigate  the  punishment  the  Jury  was  au- 
thorized to  infilct,  because  there  was  no 
other  evidence  even  tending  to  show  that  the 
appellant,  at  the  time  of  the  homicide  or 
afterward,  or  for  20  years  before,  had  been 
laboring  under  any  mental  disease,  or  that 
he  was  for  any  cause  not  responsible  for  his 
conduct.  He  had  every  opportunity  in  the 
trial  court  to  make  his  defense,  and  all  of 
his  rights  were  well  protected,  not  only  by 
the  counsel  appointed  to  defend  him,  but  by 
the  Judge  who  presided  at  the  trial  The 
simple  truth  is  the  appellant  had  no  defense, 
and  the  Jury  was  fully  authorized  by  the 
evidence  to  find  him  guilty  of  murder  In  the 
first  degree  and  fix  bis  punishment  at  death. 

The  Judgment  is  affirmed. 
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WA1J:,A0B  ▼.  WALLACE. 
(Court  of  Appeals  of  Kentucky.  Sept  28, 1916.) 
1.  Divorce  «s>108—ABAiii>oinfEnT— Cohabi- 
tation. 
In  a  husband's  action  for  divorce  on  the 
ground  of  one  year's  abandonment,  where  the 
petition  was  filed  November  26,  1914,  and  the 
evidence  showed  cohabitation  in  January,  1914, 
and  as  late  as  the  summer  of  1914,  he  was  not 
entitled  to  a  divorce  on  his  orlginaJ  petition. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Die  li  349-352;   Dec.  Dig.  «=3lOa] 

2-  DiTOBCK   «=312--Gbound»— DivoRCi  tbou 

Bed  and  Boabo. 
Under  Ey.  St.  |  2121,  providing  that  a  di- 
vorce from  bed  and  board  may  be  rendered  for 
any  of  the  causes  for  divorce,  or  for  such  other 
causes  as  the  court  in  its  discretion  may  deem 
sufficient,  a  divorce  from  bed  and  board  on  the 
wife's  cross-petition  was  proper,  though  the 
proof  failed  to  warrant  an  absolute  divorce  to 
the  husband  on  the  ground  of  one  year's  aban- 
donment, 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  {{  22,  51 ;   Dec.  Dig.  (8=9l2.] 

3.  Divorce  $=9312— Gubtodt  or  Children. 

In  an  action  for  divorce  on  the  ground  of 
one  year's  abandonment,  in  which  the  wife  filed 
an  answer  and  counterclaim,  denying  the  alle- 
gations of  the  petition  and  charging  cruel  and 
uihuman  treatment  for  more  than  six  months 
and  infidelity,  and  where  it  appeared  that  the 
wife,  when  angry,  used  very  unladylike  language, 
and  that  her  conduct  in  the  presence  of  her  chil- 
dren, at  least  on  one  occasion,  was  disgusting, 
and  that  the  husband  was  no  more  careful  in  his 
language  in  the  children's  presence,  and  that 
bis  conduct  was  about  as  reprehensible,  and 
where  the  court  decreed  a  divorce  from  bed  and 
board,  its  award  of  the  custody  of  two  daugh- 
ters, 9  and  13  years  of  age,  to  the  mother,  and 
two  younger  sons,  aged  3  and  7,  to  the  father, 
would  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  S  806;  Dec.  Dig.  4=»3l2.1 

4.  Divorce  ®s>303(1)— Custody  or  Childbbn 
— Further  Order. 

In  such  case,  the  chancellor,  if  either  parent 
should  i)roTe  unworthy  to  have  custody  of  chil- 
dren, might  thereafter  make  proper  orders  for 
their  welfare,  whenever  the  occasion  arose. 

(Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  {  793;   Dec.  Dig.  <8=>303(1).] 

5.  Divorce  ^=312— Alimokt— Amount. 

In  a  husband's  action  for  divorce  for  one 
year's  abandonment,  in  which  the  wife  filed  a 
coanterclaim  charging  emel  and  inhuman  treat- 
ment and  infidelity,  and  where  the  court  decreed 
a  divorce  from  bed  and  board,  and  awarded  the 
wife  the  custody  of  two  daughters,  aged  9  and 
13.  the  allowance  of  S30  a  month  for  their  main- 
tenance, in  view  of  the  father's  ample  ability  to 
make  such  payment,  would  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Ttig.  i  806 ;   Dec.  Dig.  «=>312.] 

Appeal  from  Clrcolt  Court,  Grayson 
County. 

Action  for  divorce  by  Ed.  F.  Wallace 
against  Margaret  Wallace,  with  answer  and 
coanterclaim  seeking  a  divorce  from  bed  and 
board.  Decree  of  divorce  from  bed  and 
board,  and  plalntilC  appeals.    Affirmed. 

J.  M.  Campbell,  of  Leltchfldd,  and  L.  A. 
Faurest  of  Elizabetbtown,  for  api>eUant  W. 
O.  Jones  and  6.  W.  Stone,  both  of  Leitcb- 
field,  for  appellee. 


CLARKE,  J.  On  November  28,  1014,  ap- 
pellant filed  this  action  against  bis  wife,  the 
appellee,  for  a  divorce,  charging  that,  with- 
out any  or  like  fault  upon  bis  part,  sbe  bad 
abandoned  blm  more  than  a  year  tbereto- 
fore,  and  tbey  had  not  lived  together  or  co- 
habited since  then.  He  alleged  she  was  not 
tbe  proper  person  to  have  the  custody  and 
care  of  their  five  Infant  children,  and  asked 
that  tbey  be  awarded  to  him. 

Appellee  filed  an  answer,  denying  the  al- 
legations of  the  petition,  and  a  counter- 
claim, charging  appellant  with  cruel  and  in- 
human treatment  for  more  than  six  months, 
with  beating  and  Injuring  her,  and  with  un- 
faithfulness. She  alleged  that  he  was  not 
a  fit  person  to  have  the  custody  and  care  of 
tbelr  infant  children,  and  asked  tbat  tbey 
be  awarded  to  her,  and  for  alimony.  He 
prayed  for  an  absolute  divorce,  while  she 
prayed  for  a  divorce  from  bed  and  board. 

It  will  not  be  necessary  to  recite  here  the 
sordid  details  of  an  unhappy  married  life, 
graphically  portrayed  In  567  pages  of  dep- 
ositions. Neither  is  it  necessary  to  decide 
which  of  the  two  is  most  at  fault,  if  that 
were  possible,  for  existing  conditions;  for 
certain  it  is  that  neither  is  without  fault 

[1]  Appellant's  only  cause  of  action  is  one 
year's  abandonment  His  petition  was  filed 
November  25,  1914,  and  the  evidence  con- 
clusively   shows    cohabitation    In    January, 

1914,  and  tbe  preponderance  of  the  evidence 
Is  tbat  there  was  cohabitaflon  as  late  as  the 
summer  of  1914,  so  that  certainly  appellant 
was  not  entitled  to  a  divorce  upon  bis  orig- 
inal petition,  nor  Is  the  proof  convincing  or 
sufficient,  in  our  Judgment  to  warrant  a  di- 
vorce, even  if  we  should  count  tbe  time 
from  the  filing  of  his  amended  petition,  after 
all  of  the  proof  bad  been  taken,  on  June  1, 

1915,  asserting  abandonment  for  a  year  from 
that  date. 

[2]  While  the  proof  falls  to  warrant  an  ab- 
solute divorce  to  appellant,  there  can  be  no 
doubt  that  it  furnishes  abundant  Justifica- 
tion for  a  divorce  from  bed  and  board  to  both 
parties,  and  tbe  chancellor's  Judgment  to 
tbat  effect  was  eminently  proper.  Ky.  St. 
§  2121;  Evans  v.  Evans,  93  Ky.  610,  20  S.  W. 
605,  14  Ky.  Law  Rep.  628;  Irwin  v.  Irwin, 
105  Ky.  532,  49  S.  W.  432,  20  Ky.  Law  Rep. 
1761;  Shrock  v.  Sbrock,  4  Bush,  682;  Mc- 
Cllntock  V.  McCllntock,  147  Ky.  409,  144  S. 
W.  68,  39  L.  R.  A.  (N.  S.)  1127. 

[3]  Appellant  also  complains  because  the 
custody  of  their  daughters,  9  and  13  years 
of  age,  was  given  to  the  mother.  The  oldest 
child,  a  boy  nearly  21  years  of  age,  was  not 
awarded  to  either  parent,  while  the  two 
younger  boys,  aged  8  and  7,  were  given  to 
tbe  father,  and  we  are  Inclined  to  believe 
that  this  Is  the  very  best  solution  tbat  could 
have  been  made  of  this  very  unfortunate  af- 
fair. While  tbe  testimony  shows  that  tbe 
mother  was,  when  angry.  In  tbe  habit  of  us- 
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big  moat  miladjrUke  langnage,  and  that  her 
CMidnct  in  her  home  in  the  presence  of  her 
children,  upon  at  least  one  occasion,  was  dis- 
gusting, and  even  revolting,  it  also  discloses 
the  fact  that  the  father  was  no  more  careful 
of  his  langnage  in  the  children's  presence^ 
and  that  his  conduct  before  them  has  been 
about  as  reprehensible  as  that  he  criticizes 
tn  the  wife. 

[4]  Both  parties  are  industrious,  and  their 
bad  CMiduct,  so  far  as  the  evidence  shows, 
has  been  largely  directed  toward  each  other. 
The  chief  cause  of  their  irritation  having 
been  removed  by  the  separation,  we  see  no 
reason  to  anticipate  that  either  will  disap- 
point the  Judgment  of  the  chancellor  that 
each  is  worthy  the  care  and  custody  of  their 
children.  If  either  does  prove  unworthy,  the 
chancellor  may  hereafter  make  proper  orders 
for  the  welfare  of  the  children,  whenever  the 
occasion  arises.' 

[S]  Api)eUant  also  complains  of  the  al- 
lowance of  $30  a  mouth  to  the  wife  for  the 
maintenance  of  the  two  daughters  awarded 
to  her.  We  feel  sure  that  this  is  not  more 
than  should  have  been  allowed  at  this  time 
tor  the  support  of  these  two  chlldreu,  and 
the  record  shows  that  appellant  is  amply  able 
to  make  these  payments. 

The  question  of  alimony  is  not  before  us, 
as  the  case  was  coutlnued  and  that  matter 
was  not  adjudged. 

Perceiving  no  error  in  the  Judgment,  It 
is  affirmed. 


huddi;eston  t.  COMBiIONWEALTH. 

(C!ourt   of  Appeals    of   Kentucky.      Sept    20, 
1916.) 

L  IllTOZIOATlNO  LlQUOBS  «3>147C1)— Saix— 
"Tbiok  ob  Subtebfugk"— Statute. 
In  •  prosecution  for  violation  of  the  local 
option  law  (Ky.  St  Si  2554-2572c),  where  it 
appeared  that  the  minds  of  the  parties  met  and 
that  the  sale  was  made  in  Clinton  county,  Ky., 
the  fact  that  the  liquor  was  actually  delivered 
a  few  feet  away  across  the  border  line  of  the 
state  and  county  in  Tennessee  was  but  a  "trick 
or  subterfuge"  to  evade  the  law,  which,  under 
the  express  provisions  of  Ky.  St  i  2570,  is  not 
permitted. 

[Ed.  Note^-For  other  cases,  see  Intoncating 
Liquors,  Cent  Dig.  §  102;  Dea  Dig.  9=>147(1). 
For  other  definitions,  see  Wards  and  Phrases, 
First  and  Second  Series,  Trick.] 

2.  INTOZIOATINO    LjQUOBS    <S=>148— OFFENSES 

— Sale— What  Law  Governs. 

Where  the  contract  for  tbe  sale  of  liquor  in 

violation  of  tbe  local  option  law,  as  well  as  the 

sale  thereof,  was  agreed  to  in  the  state,  the 

sole  would  be  governed  by  the  law  of  tbe  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  $=>148.i 

3.  iNTOXICATINa      LiqiTOBS      <S=>238(2)  —  Or- 

FENSKs— Question  fob  Jubt. 
In  a  prosecution  for  violation  of  the  local 
option  law,  held  on  the  evidence,  that  whether 
the  sale  was  made  by  the  defendant's  son  under 
the  authority  and  consent  of  the  defendant  was 
for  the  Jnry. 

[Bd.  Ngte.— For  othet  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  }  324;  Dec.  Dig.  «=>238(2).] 


4.  CnnaNAi.  Law  «s>824(4)— Tbiai.— In- 
STBuonoNs— Nboessiit  ot  Rbqubbt. 
In  a  prosecution  for  violating  the  local  op- 
tion law,  where  the  evidence  required  an  in- 
struction submitting  the  question  of  the  agency 
of  defendant's  son  in  making  sale,  no  request 
for  such  instructiiMi  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1998;  Dec.  Dig.  «=3824(4).] 
6.  Intozioatins  LiquoBs  «=>239(3)  —  Or- 
FENSKs— Evidence— INSTBDCTIOH. 
In  a  prosecution  for  violating  the  local  op- 
tion law,  where  there  was  testimony  for  the 
defendant  that  his  son  was  not  authorized  by 
him  to  make  the  sale,  and  that  it  was  done  with- 
out his  consent  or  direction,  the  failure  of  the 
court  to  give  instruction  submitting  to  the  jury 
the  question  of  the  son's  agency  was  reversiUe 
error. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  334;  Dec  Dig.  «=> 
2o9(3).j 

6.  Intoxioatino  Liquobs  «=»236(11)— Sai.b — 
Agency — Question  fob  Jubt. 

Under  Ky.  St  {  2571,  declaring  that  a  con- 
viction for  selling  liquor  without  a  license  in 
violation  of  the  local  option  law  may  be  sus- 
tained against  a  person  in  possession  of  the 
premises  on  which  the  liquor  was  sold,  where 
any  device  is  used  to  sell  such  liquor,  uie  jury 
is  not  prevented  from  concluding  under  all  the 
facts  and  circumstances  <hat  a  sale  was  au- 
thorized by  the  defendant  though  actually  made 
by  another  on  his  premises. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §{  313-315;  Dec.  Dig.  «=» 
236(11).] 

7.  Cbiminai.    Law    «=»300— Plea    ot    Not 
Guilty- Issues. 

All  issupR  of  fact  necessary  to  the  establish- 
ment of  gnilt  are  placed  in  issue  by  a  plea  of 
n9t  guilty. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  684-686 ;' Dec.  Dig.  •8=>300.] 

8.  Criminal    Law    «so770(2)  — I^ial— Ir- 

stbuctions— Issues. 
A  fact  necessary  to  a  conviction,  when  con- 
troverted in  the  evidence,  should  be  submitted 
to  the  jury  under  an  appropriate  instruction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  1806 ;  Dec.  Dig.  <g=»770(2).] 

Appeal  from  Circuit  Court  Clinton  County. 

Allen  Huddleston  was  convicted  ot  violat- 
ing tbe  local  prohibition  law,  and  be  ap- 
peals. Reversed,  with  directions  to  grant  a 
new  trial. 

M.  L.  Jarvis,  of  Somerset,  and  B.  Bertram 
and  Elam  Huddleston,  botb  of  Albany,  for 
appellant.  M.  M.  Logan,  Atty.  Gen.,  D.  O. 
Myatt  Asst  Atty.  Gen.,  and  W.  N.  FUppen, 
of  Somerset,  for  the  Commonwealth. 

THOMAS,  J.  The  appellant,  AUen  Hud- 
dleston, was  convicted  In  the  Clinton  circuit 
court  of  violating  the  local  option  law,  his 
punishment  being  fixed  at  a  flue  of  $60  and 
confinement  in  the  county  Jail  20  days.  He 
prosecutes  this  appeal,  insisting  that  the 
Jury  should  have  been  instructed  to  find  blm 
not  guilty,  because,  as  he  claims,  the  evi- 
dence shows  the  sale  of  the  liquor  occurred 
in  the  state  of  Tennessee,  and  not  in  OUnton 
county,  and  that  the  court  failed  to  properly 
Instruct  the  Jury,  provided  the  case  is  a  sub- 
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mlttable  one.  IHm  tnrl&eate  of  the  proaecnt- 
tag  witness,  u  fonnd  In  the  blU  of  excep- 
tions. Is: 

"I  live  ]d  Clinton  comity,  about  two  tnfles 
from  the  residence  of  the  defendant,  Allen  Hnd- 
dleston,  who  Uvea  in  the  soothem  part  of  said 
county,  near  the  Kentucky  and  Tennessee  state 
line.  I  went  to  hia  house  on  the  4th  day  of 
July,  1915,  to  get  some  liqnor,  and  when  I  got 
to  his  residence  I  found  a  little  boy,  the  son  of 
the  defendant,  10  or  12  years  old,  and  a  small 
eirl  there,  some  7  or  8  years  old.  I  told  the 
little  boy  while  in  the  house  I  wanted  some 
liquor,  and  he  said  I  would  have  to  go  over  on 
the  other  side  of  the  st^  line  before  he  could  let 
me  have  it.  I  then  went  out  of  the  house  to  the 
south  side,  about  12  or  15  feet  from  the  house, 
and  the  boy  brought  some  liquor  in  a  beer  bot'- 
tie  and  delivered  it  to  me  and  I  paid  him  for 
it  and  left.  I  understand  that  the  place  where 
the  liquor  was  delivered  to  me  is  m  the  state 
of  Tennessee.  The  defendant,  Allen  Huddles- 
ton,  nor  his  wife  was  at  home  when  I  got  the 
liquor  from  the  boy.  I  did  not  see  AUen  Hud- 
dleston  that  day.  My  information  is  that  the 
state  line  between  Kentucky  and  Tennessee 
runs  within  a  few  feet  of  the  house  of  the  .de- 
fendant, and  my  understanding  is  that  defend- 
ant's bouse  where  he  lives  is  on  the  Kentucky 
side  of  the  state  line." 

This  was  all  the  testimony  Introduced  by 
the  commonwealth  upon  the  question  of  the 
Bale  of  the  llqaor.  The  testtmony  of  the 
defendant  is: 

"My  wife  and  I  went  to  church  that  day  at 
Possum  Trot  Church,  in  Tennessee.  We  left 
my  little  boy  and  girl  at  home  on  that  day.  My 
boy  is  13  years  old.  He  had  no  authority  to 
aefl  liquor  to  any  one  for  me.  and  if  he  sold 
any  it  was  without  inr  knowledge  or  consent 
and  against  my  will.  I  had  the  key  to  my  liq- 
uor house,  and  the  boy  had  no  way  of  getting 
into  mr  liquor.  I  was  at  the  time  this  sale  of 
liquorls  claimed  to  have  been  made  in  posses- 
■ion  of  a  United  States  government  Ucense, 
which  gave  me  authority  to  retail  liquor  at  my 
premises,  but  I  have  never  used  them  for  that 

rirpose,  having  decided  not  to  use  them  after 
got  them." 

Aside  from  some  other  evidence  not  ma- 
terial to  the  questions  presented,  this  was 
all  the  evidence  heard  upon  the  trial. 

The  peremptory  instruction  was  offered  up- 
on the  idea  that  the  testimony  showed  the 
■ale  was  made  In  the  state  of  Tennessee,  and 
that  it  failed  to  show  that  the  son  of  the  ap- 
pellant, who  actually  made  the  sale,  was 
acting  under  the  authority  of  or  as  agent  for 
his  father. 

[1 , 2]  Upon  the  point  as  to  the  place  of 
sale,  we  think  the  evidence  abundantly  shows 
that  It  was  made  in  Clinton  county.  The 
minds  of  the  parties  met  In  that  county, 
and  the  fact  that  the  whisky  wfiS  actually 
delivered  at  a  point  out  of  that  county  was 
but  a  trick  or  subterfuge  resorted  to  in  an 
effort  to  evade  the  law,  which  la  not  per- 
mitted under  section  2570,  Kentucky  Stat- 
utes. Moreover,  the  contract  for  the  sale, 
as  well  as  the  sale,  was  agreed  to  In  Ken- 
tucky, which  governs  the  place  of  sale.  This 
is  so  under  the  general  law  of  contracts,  and 
it  has  been  determined  by  this  court  to  es- 
pecially apply  to  offenses  which  we  have  here. 
Lemore  v.  Commonwealth,  127  Ky.  480,  105 
S.  W.  S30,  32  Ky.  Law  Hep.  387;    Duff  v. 


Commonwealth,  163  Ky.  6B7,  156  S.  W.  150. 

[S]  Under  the  facts,  of  this  case,  and  pre^ 
Tlons  opinions  of  this  court,  it  wa*  a  qoes-' 
tloii  for  the  Jury,  under  proper  InstmctlonB, 
to  determine  whether  or  not  the  sale  was 
made  by  the  son,  under  the  authority  and 
by  the  consent  of  his  father,  the  appellant 
Noble  T.  Commonwealth,  105  S.  W.  413,  32 
Ky.  Law  Kep.  73;  Locke  v.  Commonwealth, 
113  Ky.  864,  69  S.  W.  763,  24  Ky.  Law  Rep. 
6B4;  Commonwealth  v.  Stone,  166  Ky.  836, 
176  S.  W.  U88. 

There  was  no  error,  therefore,  in  overrul- 
ing the  motion  to  Instruct  the  Jury  to  find 
the  defendant  not  guilty.  The  court  gave  to 
the  Jury  only  two  histructlons,  Nob.  1  and  2. 
No.  8  is  the  reasonable  doubt  Instruction, 
and  Na  1  la: 

"Toa  are  instructed  that  no  trick,  subtet^ 
fuge,  device,  or  pretense  shall  be  allowed  to 
evade  the  operation  or  defeat  the  policy  of  the 
law  against  selling  spirituous,  vinous,  and  malt 
liquors  in  this  count?,  and  if  yon  shall  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  witness  lioopet  went  to  the  residence  of 
defendant  in  Clinton  county.  Ky.,  within  12 
months  before  the  finding  of  the  indietment,  and 
upon  calling  for  liquor  the  son  of  the  defendant 
invited  the  said  Looper  to  cross  the  state  line 
into  Tennessee,  and  there  sold  the  said  witness 
the  liquor  mentioned  in  tbe  evidence,  and  had 
him  cross  the  state  line  for  the  sole  purpose  of 
defeating  the  purpose  of  the  local  option  law 
in  Clinton  county,  Ky.,  then  you  will  find 
the  defendant  guilty  and  fix  his  punishment  at 
a  fine  of  not  less  than  460  nor  more  than  ^100, 
and  at  confinement  in  the  county  jail  for  a 
period  of  not  less  than  20  nor  more  than  40 
days." 

[4]  There  was  no  Instruction  submitting  tq 
the  Jury  the  question  of  the  agency  of  the 
son  as  the  representative  of  his  father  in 
making  the  sale,  although  appellant  asked 
the  court  to  so  Instruct  the  Jury,  notwith- 
standing such  motion  was  not  necessary  If 
that  character  of  Instruction  should  have 
been  given. 

[5,  6]  It  Is  Insisted  by  the  commonwealth 
that  the  refusal  of  the  court  to  so  Instruct 
the  Jury  was  proper  under  the  authority  of 
the  two  cases  of  Commonwealth  v.  Stone 
and  Locke  v.  Commonwealth,  supra.  An  ex- 
amination of  these  cases,  however,  falls  to 
convince  us  of  the  correctness  of  this  conten- 
tion. On  the  contrary,  as  we  read  those 
opinions  they  hold  the  opposite  view  taken 
by  the  commonwealth.  In  the  Stone  Case 
the  trial  court  had  Instructed  the  Jury  to 
find  the  defendant  not  guilty.  On  appeal 
by  the  commonwealth  this  ruling  of  the  court 
was  reversed  because  It  was  concluded  that 
there  was  su£Bclent  evidence  of  agency  to 
submit  the  question  to  the  Jury.  This  court 
In  so  deciding  said: 

"While  the  proof  of  agency  was  not  direct, 
the  circumstances  were  sufflcient  to  warrant  the 
belief  that  the  boy  was  acting  as  appellee's 
agent;  and  It  is  one  of  the  important  functions 
of  the  jury  to  draw  Inferences  from  circum- 
stantial evidence." 

In  the  Instant  case  the  Jury  were  not  left 
to  "draw  Inferences  from  drcnmstantlal  evi- 
dence,"  but  were  left  with  no  alternative 
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except  to  decide  tliat  the  son  was  Uie  aa- 
thoilzed  agent  of  his  father,  the  appellant 
In  the  Locke  Case  the  trial  court  submitted 
the  gnestlcm  of  agency  to  the  Jury,  whl<^ 
was  approved  by  this  court  when  It  said: 

"The  court  instructed  the  jury  that,  if  the 
sale  was  made  by  an  authorized  agent  or  clerk, 
in  the  regular  course  of  business,  the  defend- 
ant was  guilty.  This  was  proper.  The  statute 
provides  that  no  trick  or  device  shall  be  allow- 
ed to  defeat  the  law,  and  that  a  conviction  may 
be  sustained  against  the  person  in  possession 
of  the  house  in  which  the  liquor  is  obtained. 
Kentucky  Statutes,  H  2570,  2571.  These  sec- 
tions are  evidently  intended  to  make  the  owners 
of  stores  liable  in  cases  like  this,  in  the  absence 
of  evidence  showing  that  the  sale  waa  onaa- 
thorized." 

It  will  be  seen  from  this  excerpt  that  the 
owners  of  stores  and  places  where  the  sale 
was  made  are  held  llat)le,  unless  the  evidence 
shows  that  the  sale  was  qnauthorlzed  by  the 
supposed  agent  This,  however,  does  not  pre- 
vent the  Jury  from  concluding,  under  all  the 
facts  and  circumstances,  that  the  sale  was 
authorized  by  the  defendant,  although  actual- 
ly made  by  another  person,  upon  the  prem- 
ises of  the  defendant 

It  Is  urged  on  behalf  of  the  commonwealth 
that  the  action  of  the  court  In  refusing  to 
give  the  instruction  contended  for  by  appel- 
lant was  Justified  under  the  opinion  of  this 
court  in  the  case  of  Noble  t.  Commonwealth, 
105  S.  W.  413,  32  Ky.  Law  Rep.  73.  An  ex- 
amination of  that  opinion,  however,  will  show 
that  the  authority  of  the  supposed  agent 
was  not  put  In  Issue  by  any  testimony  of 
the  defendant;  for  the  court  in  that  opin- 
ion, In  reciting  the  testimony,  says:  "There 
was  none  (testimony)  for  the  defendant"  In 
the  case  we  are  considering,  as  we  have  seen, 
there  was  testimony  given  by  the  appellant  In 
his  behalf  to  the  effect  that  his  son,  who 
was  the  supposed  agent  making  the  sale,  was 
not  authorized  by  appellant  to  make  It,  and 
that  It  was  done  without  Ms  consent  direc- 
tion, or  authority. 

[7,  t]  It  is  a  general  rale  prevailing  in  the 
practice  of  criminal  law  that  all  Issues  of 
fact  necessary  to  the  establishment  of  guilt 
are  placed  In  issue  by  the  plea  of  not  guilty. 
The  rule  Is  equally  as  well  established  In  this 
branch  of  the  law  that  a  fact  necessary  to 
conviction,  when  controverted  In  the  evi- 
dence, should  be  submitted  to  the  Jury  under 
an  appropriate  instruction.  In  fact  some  of 
the  cases  to  which  we  have  referred  express- 
ly uphold  this  principle,  and  none  of  them 
deny  it 

We  are  aware  that  the  offense  with  which 
the  appellant  Is  charged  is  one  that  perhaps 
more  than  any  other  in  the  catalogue  of 
crimes  destroys  the  peace,  quietude,  and  mor- 
als of  the  community  in  which  it  is  permitted 
to  flourish,  and,  because  of  this,  it  has  been 
the  policy  of  the  courts,  as  well  as  the  Legis- 
lature, to  In  some  instances  widen  the  lati- 
tude of  the  courts  in  an  effort  to  discover  and 


suppress  the  evil,  hut  we  have  been  unable 
to  find,  notwithstanding  such  tendencies, 
where  an  absolutely  essential  fact  to  a  con- 
viction may  be  assumed  to  be  true  by  the 
trial  court  and  the  Jury  so  instructed. 

It  is  quite  probable  that  in  this  case  the 
authority  to  make  the  sale  in  question  was 
possessed  by  the  son  of  appellant,  and  the 
Jury,  if  that  question  had  been  submitted  to 
them,  may  have  so  found,  but  it  is  not  oar 
province  to  express  an  o]Hnlon  as  to  the  evi- 
dence upon  this  point  It  is  sufficient  for  ns 
to  say  that  the  question  of  the  authority  of 
the  supposed  agent,  under  the  testimony  as 
we  find  it  in  this  record,  should  have  been 
submitted  to  the  Jury  for  its  determination. 

This  not  having  been  done,  the  Judgment 
is  reversed,  with  directions  to  grant  the  ap- 
pellant a  new  trial,  and  for  proceedings  con 
sistent  herewith. 


COMMONWEALTH  v.  LONCk 

(Court  of  Appeals  of  Kentucky.    Sept.  22, 1916.) 

Cbiminai,   Law   i8=»519(3)— BIvidencb— Anti- 

SwEATiNO  Act— "Ply." 
The  Anti-Sweating  Act  (Ky.  St  I  1649b) 
defines  the  sweating  of  a  person  as  toe  ques- 
tioning of  a  person  in  custody  charged  with 
crime  m  the  attempt  to  obtain  information  from 
him  by  plying  him  with  questions  or  threats,  or 
by  other  means  extorting  information  to  be  used 
against  him  as  testimony  on  his  triaL  Accus- 
ed, who  was  charged  with  breaking  into  a  ware- 
house and  taking  therefrom  com,  was  while 
awaiting  trial  in  the  police  court  room  identi- 
fied by  one  to  whom  ne  sold  com,  and  in  re- 
sponse to  a  question  of  snch  person  admitted 
he  was  the  man.  Held  that,  as  the  word  "ply"" 
is  defined  to  be  a  word  importing  the  perform- 
ance of  repeated  acts  of  the  same  kind,  evidence- 
of  accused's  admission  that  be  was  the  man 
who  sold  corn  to  the  one  identifying  him  is  ad- 
missible, despite  the  Anti-Sweating  Act. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  I>ig.  §  1167;    Dec.  Dig.  «=»519(3). 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Ply.] 

Appeal  from  CJlrcult  Court,  Daviess  Connty. 

George  Long  was  acquitted  of  crime,  and 
the  Commonwealth  appeals  to  have  law  cer- 
tified for  future  guidance.  Decision  certified 
as  law  of  case. 

M.  M.  Logan,  Atty.  Oen.,  C.  E.  Smith,  of 
Hartford,  and  H.  A.  Blrkhead,  of  Owensboro, 
for  the  Commonwealth.  L.  P.  Tanner,  of 
Owensboro,  for  appellee. 

TURNER,  J.  Appellee  and  two  other» 
were  Jointly  indicted  charged  with  breaking 
into  a  warehouse  with  Intent  to  steal  there- 
from property  of  value.  On  his  separate- 
trial  he  was  acquitted  under  a  peremptory  in- 
struction from  the  court,  and  the  common- 
wealth, being  dissatisfled  with  this  action  of 
the  court  and  with  certain  rulings  on  the  ad- 
missibility of  evidence  which  preceded  It, 
has  appealed  to  this  court  to  have  the  law 
certified  for  future  guidance. 
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One  nl^t  In  Febrnftry,  1916,  a  warehouse 
was  broken  Into  and  a  qaantlty  of  com  tak- 
en therefrom,  and  each  of  the  defendants 
was  seen  near  the  warehouse  late  in  the 
night  with  sacks  of  com  on  their  backs. 
Thereafter  a  warrant  was  Issued  for  them 
from  the  police  court,  and  the  defendant 
while  In  custody  of  the  officer  and  in  the  po- 
lice court  room,  but  before  the  court  con- 
vened for  Ms  trial,  made  certain  statements 
which  were  sought  to  be  used  against  him  by 
the  commonwealth  In  this  prosecution,  and 
which  the  lower  court  held  were  incompe- 
tent evidence  against  him  under  the  provi- 
sions of  our  Antl-Sweatlng  Act 

The  iKilice  officers  testified  that  on  the 
occasion  In  the  police  court  room  when  ap- 
I>eUee  was  awaiting  trial  there,  one  Cecil 
was  present  and  identified  the  appellee.  Long, 
as  the  man  from  whom  he  had  bought  com, 
and  that  Long  acknowledged  it;  that  Cecil 
said  to  Long,  "You  don't  deny  being  the 
man,  do  you?"  and  Long  said,  "No,  sir,"  and 
the  police  officer  then  asked  Long  where  he 
got  the  com,  if  he  got  it  at  Blandford's,  and 
he  said  "No,"  he  got  it  at  MUton  &  Hamil- 
ton's stockyard ;  that  defendant  had  not  been 
threatened  or  intimidated  in  any  way,  and 
had  been  promised  no  immunity ;  and  that 
the  statements  were  free  and  voluntary  on 
his  part. 

In  the  Antl-Sweatlng  Act  (section  1649b, 
Kentucky  Statutes)  "sweating"  is  defined 
to  be: 

"The  questioning  of  a  person  in  custody  charg- 
ed with  crime  in  an  attempt  to  obtain  informa- 
tion from  him  conceroins  his  connection  with 
crime  or  knowledge  thereof,  after  he  has  been 
arrested  and  in  custody,  as  stated,  by  plying 
him  with  questions  or  by  threats  or  other  wrong- 
fnl  means,  extorting  from  him  information  to  be 
used  afniinst  him  as  testimony  upon  his  trial  for 
such  alleged  dime." 

It  seems  reasonably  clear  from  the  lan- 
guage used  in  the  statute  quoted  that  the 
propounding  of  a  single  question  to  a  defend- 
ant in  custody  does  not  amount  to  sweating 
within  the  meaning  of  the  act,  but  that  It  is 
plying  him  with  persistent  and  repeated 
questions  with  a  view  to  using  his  admissions 
agpalnst  him,  which  is  denounced,  and  the  an- 
swers elicited  by  such  repeated  questions 
which  are  declared  to  be  Incompetent  evi- 
dence. There  was  no  evidence  of  threats  or 
coercion  of  any  kind  nor  any  evidence  of  In- 
tention to  extort  information  from  defendant. 

It  has  several  times  been  held  by  this 
court  in  construing  this  act  that  voluntary 
statements  of  persons  in  custody  might  be 
used  against  them.  Commonwealth  v.  Mc- 
Glanahan.  153  Ky.  412,  155  S.  W.  1131,  Ann. 
Cas.  1915C,  132;  Wellington  v.  Common- 
wealth, 158  Ky.  161. 164  S.  W.  333 ;  Dorsey  v. 
Commonwealth,  158  Ky.  447,  165  S.  W.  406; 
UarrisoQ  v.  Commonwealth,  169  Ky.  188,  183 
S.  W.  473. 

The  verb  "ply"  is  defined  in  Cyc.  vol.  81, 
p.  S92,  to  be  "a  word  importing  the  perform- 


ance of  repeated  acts  of  the  same  kind," 
and  substantially  the  same  definition  will  be 
found  in  Webster's  Dictionary. 

There  was  no  such  plying  of  the  defendant 
with  questicms  in  this  case  as  amounted  to 
sweating  within  the  meaning  of  the  statute, 
and  we  are  of  opinion  that  the  evidence  was 
competent  and  should  have  been  admitted  by 
the  trial  court 

Without  going  Into  detail,  it  Is  sufficient 
to  say  that  there  was  enough  corroborating 
evidence  to  authorize  a  submission  of  the 
case  to  the  Jury.  The  warehouse  was  shown 
to  have  been  broken  into  upon  the  night  In 
question,  and  com  taken  therefrom,  and  the 
defendants  were  shown  to  have  been  In  the 
neighborhood  of  the  warehouse  late  that 
night  with  sacks  of  com  upon  their  backs. 

It  Is  ordered  that  this  opinion  be  certified 
to  the  lower  court  as  the  law  of  this  ca8& 


WEIDNESl  V.  OTTBH  et  aL 
(Court  of  Appeals  of  Kentucky.    Sept  26, 1916.) 

1.  MtmiOIPAI.    COBFOBATIONB   «=»706(6)— USE 

OF  Stbbei— Acnoir  sob  Iitjubt— Quxstion 

FOB  JTTBT. 

In  an  action  for  injury  when  struck  at  a 
street  crossing  by  defendant's  electric  automo- 
ble,  evidence  held  to  make  the  defendant's  neg- 
ligence a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Ojrporations,  Cent  Dig.  {  1618 ;  Dec.  Dig.  «=» 
706(6).] 

2.  MCNICIPAI.    COBPOBATIORS   «a>70o(l)— USE 

or  Stbeet— Automobile— Cabb. 
It  is  the  duty  of  the  operator  of  an  automo- 
bile, when  approaching  a  street  crossing  used 
by  pedestrians,  to  keep  a  lookout,  to  give  rea- 
sonable and  timely  warning  of  its  movement  by 
the  usual  and  customary  signals,  and  to  operate 
it  at  a  reasonable  rate  of  speed,  considering  the 
amount  of  foot  and  vehicle  traffic  at  the  cross- 
ing. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1516 ;  Dec.  Dig.  «=> 
705(1).] 

3.  MUNICIPAI.   COBPOBATIONS   «=>705  (1)— UsE 

or  Stbeetb  —  AuTOuoBiLzs  —  Dkobee  or 

Cabe. 
The  care  required  in  the  operation  of  an 
automobile  must  be  at  all  times  and  places  com- 
mensurate with  its  danger  to  other  travelers, 
including  the  duty  of  lookout  warning,  and 
reasonable  speed,  which  degree  of  care  is  higher 
than  is  exacted  from  persons  using  horse-drawn 
vehicles. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1515;  Dec.  Dig.  «=> 
705(1).] 

4.  Municipal  Cobpobatiokb  ©=»706(10)— Use 
OF  Street  —  Autouobile  —  Cowtbibutoby 
Neoliqence. 

While  one  crossing  a  street  which  other 
persons  and  vehicles  have  a  right  to  and  do  use, 
must  exercise  care  for  his  safety,  it  is  not  nec- 
essary that  he  should  look  and  listen  for  the  ap- 
proach of  automobiles,  so  that  he  may  be  there- 
by enabled  to  avoid  being  injured  by  them ;  but 
all  that  he  is  required  to  do  is  to  exercise  ordi- 
nary care  in  crossing  a  street  at  such  a  cross. 
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ing,  cbnstderiiiK  the  amount  and  kind  of  vefalcle 
traflSc. 

[SM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1516,  1617;  Dec. 
Dig.  «=»70SaO).] 

6.  MuNioiPAi,  CoBPORATioirs  «=>706(7)— Ubb 
'   ov  Stbekt— Obdinabt  Cakb— QnssTiON  tob 

Jtjkt. 
What  is  ordinary  care  on  the  part  of  a 
pedestrian  at  a  street  crossing  is  a  question  for 
the  jury,  upon  a  consideration  of  the  character 
of  the  crossing,  the  number  and  kind  of  yehides 
aging  it,  and  other  attending  circumstances. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1616 ;  Dec.  Dig.  «=> 
706(7).] 

6.  McNiorpAi.  O0BPOBA.TIONS  «=3706(1)— Uss 
OF  Stbebiv-Autouobilxs— Gabe. 

Under  the  role  of  the  law  of  negligence  that 
the  care  to  be  exercised  must  correspond  with 
the  capadty  to  injure,  an  automobUist  is  un- 
der a  much  higher  degree  of  care  to  look  out  for 
a  pedestrian  than  the  pedestrian  is  to  look  out 
for  him,  so  that  the  pedestrian  ia  only  required 
to  look  out  for  his  own  safety  and  not  the  safety 
of  others,  while  the  automobUist  must  look  out 
for  the  safety  of  the  i)ede8trian  rather  than  his 
own. 

[E}d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1615 ;  Dec.  Dig.  4=> 
705(1).] 

7.  MCNICIFAI.  GOBPOBATIONB  «=9700(2)— Ubb 
OF  StbBET— AUTOUOBIIJEB— RiaHTS  OF  PE- 
DESTBIAHB. 

A  pedestrian.  In  the  use  of  a  street  at  a 
regular  crossing,  has  the  same  right  to  its  use 
as  vehicles,  and  is  under  no  legal  duty  to  give 
way  to  automobiles,  as  the  automobile  can  go 
around  him  as  well  as  he  can  go  around  it; 
and,  if  a  pedestrian  does  not  endeayor  to  keep 
out  of  the  way  of  automobiles,  his  conduct  does 
not  excuse  the  driver  of  one  which  runs  him 
down,  unless  the  driver  is  free  from  negligence, 
and  the  pedestrian  by  his  own  want  of  care  was 
to  blame. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1616 ;  Dee.  Dig.  «s» 
705(2).] 

8.  MvmOtPAL    COBPORATIONS    €=>706(8)— USB 

OF  Stbeet  —  Action  fob  Injuet  —  Instbuc- 

TION— CONTBIBtfTOBT  NEOLIQENOE. 

In  an  action  for  injury  from  being  struck  by 
an  automobile  while  crossing  a  street  at  a  cross- 
ing, an  instruction  in  general  terms  is  all  that 
is  necessary  to  enable  ia  jury  of  ordinary  intelli- 
gence to  determine  whether  the  plaintiff  exercis- 
ed the  required  degree  of  care,  and  his  duty  to 
stop,  look,  and  listen,  although  proper  subject 
for  inquiry  by  the  jury,  need  not  be  specifically 
pointed  out  as  evidence  of  his  care. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1518 ;  Dec.  Dig.  €=> 
706(8).] 

B.  MUWIOIP^L   COBPOBATIONB    «=9706(8)— Ubk 

OF  Stbeet  —  Injuet  fbom  Colubioh  —  Ih- 

8TBT3CTION — NEGLIGENCE. 

In  such  case,  an  instruction  on  the  care  re- 
quired to  be  exercised  by  the  operator  of  the  au- 
tomobile, defining  in  general  terms  what  consti- 
tutes ordinary  care,  is  insufficient,  and  the  jury 
should  have  their  attention  specincall:?  directed 
to  the  standard  of  care  to  be  exercised  in  respect 
to  lookout  warning,  speed,  etc. 

[ESd.  Note. — ^For  odier  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1618;  Dec.  Dig.  4=> 
706(8).] 

Appeal  from  drcnlt  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 
Action  by  Carl  Weldner  against  John  D. 


Otter  and  others.  Jndgnunt  for  defiendantib 
and  plaintiff  appeals.  Seveiaed,  with  diieo- 
tlons  for  a  new  trial. 

Edwards,  Ogden  and  Peak,  of  LonlBville, 
for  appellant  Humphrey,  Middleton  &  Hum- 
phrey, of  Loniavllle,  for  appellees. 

CARBOUJ,  J.  On  the  afternoon  of  Jnne  10, 
1913,  Dr.  Weldner  was  injured  in  a  collision 
with  an  electric  automobile  owned  and  oper- 
ated at  the  time  by  Mrs.  Otter.  The  coUlr 
slon  occurred  at  the  intersection  of  Third 
and  Chestnut  streets  in  Louisville,  Ky.,  at 
a  time  when  Mrs.  Otter  was  driving  her  ma- 
chine south  on  the  west  side  of  Third  street, 
and  Dr.  Weldner,  in  company  with  his  friend, 
Mr.  Kendall,  was  crossing  Third  street  at 
the  Intersection  on  his  way  west  on  Chest- 
nut street  The  place  at  which  Dr.  Weldner 
and  his  friend  were  crossing  Third  street  was 
the  place  at  which  pedestrians  going  either 
east  or  west  on  Chestnut  street  ordinarily 
crossed  Third  street,  and  Mrs.  Otter  was 
driving  out  Third  street  on  the  west  side  of 
the  street  running  her  machine  in  that  part 
of  the  street  usually  taken  by  persons  going 
south  on  Third  street  In  automobiles  or  other 
vehicles. 

The  evidence  tends  to  show  that  as  Dr. 
Weldner  and  his  companion  were  crossing 
Third  street  they  were  engaged  in  conver- 
sation, and  that  neither  of  them  looked  ei- 
ther north  or  south  on  Third  street  for  the 
approach  of  automobiles  or  other  vehicles,  or 
gave  any  unusual  attention  to  the  traffic  on 
the  street  They  were  simply  walking  across 
the  street  at  the  regular  crossing,  as  many 
other  people  do,  engaged  in  conversation, 
and  not  on  the  lookout  for  automobiles  or 
other  vehicles  that  might  be  using  the  street 
There  was  also  evidence  tending  to  show  that 
as  Mia.  Otter  approached  Chestnut  street  she 
slowed  down  the  speed  of  her  machine,  but 
did  not  ring  a  bell,  or  sound  a  horn,  or  give 
any  other  warning  or  notice  of  the  approach 
of  the  machine,  and  as  Third  street  at  this 
place  is  covered  with  asphalt  the  movement 
of  the  electric  madilne  was  accompanied  by 
little  if  any  noise.  The  evidence  for  Mrs. 
Otter  further  tended  to  show  that  Dr.  Weld- 
ner was  not  struck  by  the  front  of  the  ma- 
chine, but  that  he  walked  Into  the  side  of 
it  But  however  this  may  be,  the  evidence 
is  undisputed  that  both  Dr.  Weldner  and  his 
friend,  Mr.  Kendall,  were  knocked  down  by 
the  collision,  and  Dr.  Weldner's  leg  was  brok- 
en, and  he  was  otherwise  Injured. 

[1]  On  the  trial  of  the  case  motions  for  a 
directed  verdict  on  behalf  of  Mrs.  Otter  were 
made  at  the  conclusion  of  the  evidence  for 
Dr.  Weldner,  and  after  all  the  evidence  was 
in;  but  these  motions  were^  as  we  think, 
properly  overruled  by  the  trial  Judge,  who 
permitted  the  case  to  go  to  the  Jury,  with  the 
result  that  the  Jury  found  a  verdict  in  favor 
of  Mrs.  Otter,  and  Dr.  Weldner  appeals. 


^saFoT  other  cases  see  sun*  toplo  sad  KBT-NUMBBR  In  all  Ksy-MumberMl  DIgesU  and  Iinls«M 
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The  principal  gtODDd  for  nrenal  relied  on 
is  that  the  trial  Jadge  erred  in  the  instruction 
given  on  the  subject  o<  the  contributory  negli- 
gence of  Dr.  Weidner,  although  it  is  further 
complained  that  the  instruction  submitting 
to  the  ]ui7  the  duty  Jbfrs.  Otter  was  under  in 
operating  at  this  time  and  place  ha  machine 
did  not  correctly  sulnnit  tbe  law  applicable  to 
the  case.  On  tlie  subject  of  tbe  care  required 
of  Mis.  Otter,  the  court  tdd  the  Jury  that: 

"It  was  the  duty  of  Ite.  Otter,  driving  the 
machine,  as  she  approached  the  intersection,  to 
exercise  ordinary  care  to  avoid  collision  with 
any  person  who  might  be  upon  tbe  street,  and 
that  da^  included  the  duties  of  keeping  a  look- 
out, and  of  giving  leasonable  and  timely  warn- 
ing of  the  movement  of  the  machine  by  uie  usu- 
al customary  signals.  If  you  believe  from  the 
evidence  that  she  failed  to  observe  any  one  or 
more  of  those  duties,  and  that  by  reason  of  such 
failure,  if  there  was  any,  the  car  collided  with 
the  plaintiff.  Dr.  Weidner,  and  he  was  thereby 
injnred,  then  the  law  is  for  the  plaintiff,  as 
aninst  Mrs.  Otter,  and  yon  should  so  find. 
But,  unless  you  so  believe  from  the  evidence, 
then  the  law  is  for  the  defendant,  Mrs.  Otter, 
and  you  should  so  find." 

On  the  question  of  contributory  negligence 
the  Jury  was  instructed  that: 

"It  was  the  duty  of  the  plaintiff.  Dr.  Weidner, 
to  exercise  ordinary  eare  for  his  own  safety, 
and  to  that  end  to  exercise  his  faculties  of  sight 
and  hearing,  in  order  to  discover  the  approach 
of  any  vehicles  upon  the  street  and  avoid  colli- 
sion therewith.  If  you  believe  from  the  evi- 
dence that  be  failed  to  exercise  that  degree  of 
care,  and  that  by  reason  of  snch  failure,  if  there 
was  any,  he  so  helped  to  cause  or  bring  about 
the  collision  with  the  automobile,  and  his  con- 
sequent injury,  as  that,  bat  for  such  failure  on 
his  part,  if  uere  was  any,  the  collision  would 
not  have  occurred,  and  he  would  not  have  been 
injured,  then  the  law  is  for  the  defendant,  Mrs. 
Otter,  and  you  should  so  find,  even  though  you 
should  believe,  from  the  evidence,  that  Mrs.  Ot- 
ter failed  to  observe  some  one  or  more  of  the 
duties  mentioned  in  the  second  instruction.'* 

[2]  As  applied  to  the  facts  of  the  particular 
case,  the  instruction  pointing  out  the  duty 
Mrs.  Otter  was  under  described  correctly 
the  care  to  be  exercised  by  ber,  because  there 
was  no  evidence  that  she  was  driving  the 
machine  at  a  liigh  or  unreasonable  rate  of 
speed.  If,  however,  there  had  been  evidence 
tending  to  show  that  the  madilne  was  being 
driven  at  a  high  or  unreasonable  rate  of 
speed,  the  court  should  have  further  told  the 
jury  that  it  was  the  duty  of  Mrs.  Otter  in 
approaching  this  crossing  to  oi)erate  her  ma- 
chine at  a  reasonable  rate  of  speed,  and  to 
have  it  under  snch  control  as  that  she  might 
by  the  exercise  of  ordinary  care  avoid  a 
collision  with  any  i)er8on  who  might  be  upon 
tbe  street.  In  other  words,  we  think  that 
it  Is  the  dnty  of  the  operator  of  an  automo- 
bile, when  approaching  a  street  crossing  used 
by  pedestrians,  to  keep  a  lookout,  to  give 
reasonable  and  timely  warning  of  the  move- 
ment of  the  machine  by  the  usual  and  cus- 
tomary signals,  and  to  operate  It  at  a  reason- 
able rate  of  speed,  considering  the  amount  of 
foot  and  vehicle  traffic  at  the  crossing,  and 
the  Jory  should  be  instructed  as  to  all  these 
dutlea  when  the  facts  show  that  there  was  a 
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lack  of  warning  or  lo<Aout,  or  tliat  tbe  ma- 
chine was  operated  at  an  unreasonable  speed. 

Although  tills  case  is  confined  to  the  re- 
ciprocal duties  of  pedestrians  and  automo- 
biUsts  at  street  crossings,  we  may  further 
here  add  that  the  care  that  the  operator  of  an 
automobile  must  exercise  is  not  confined 
to  street  crossings,  but  exists  at  all  places, 
varying  in  its  application  with  the  foot  and 
vehicle  traffic  conditions  that  arise  from 
time  to  time  in  the  use  of  the  highways  and 
streets.  In  short,  the  decree  of  care  in  their 
operation  must  be  at  all  times  and  places 
commensurate  with  the  danger  to  other  trav- 
elers attending  the  use  of  these  vehicles, 
and  carries  wltb  it  at  all  times  and  places 
the  duty  of  lookout,  warning,  and  reasonable 
speed. 

[S]  Tliese  rules  impose  a  high  degree  of 
care  on  the  operators  of  these  machines,  but 
it  is  not  too  great  when  the  injury  and  dam- 
age they  are  capable  of  inflicting  and  the 
number  of  fatal  accidents  which  accompany 
their  use  are  taken  into  consideration.  An 
automobile  is  not  an  inherently  dangerous 
vehide,  but  in  the  hands  of  a  careless  or 
reckless  operator — and  there  are  many  of 
them — It  becomes  .exceedingly  dangerous; 
and  so,  for  the  protection  and  safety  of  pe- 
destrians, as  well  as  other  persons  using  and 
having  the  right  to  use  the  streets  and  high- 
ways. In  ordinary  vehicles,  it  is  necessarj- 
that  a  Iilgher  degree  of  care  should  be  exact- 
ed from  those  using  motor  vehicles  than  from 
persons  using  vehicles  propelled  by  horses. 
Deputy  y.  Kimmell,  78  W.  Va.  695,  SO  S.  S. 
91»,  61  li.  R.  A.  (N.  S.)  889 ;  Tndor  t.  Bowen, 
152  N.  C.  441,  67  8.  El.  1016,  SO  L.  R.  A.  (N. 
S.)  804, 186  Am.  St  Rep.  836,  21  Ann.  Cas.  646. 

After  setting  down  these  few  observations, 
BO  that  the  instruction  under  discussion  may 
not  be  used  as  a  standard,  without  inserting 
the  clause  stating  the  duty  with  respect  to 
speed,  when  the  facts  authorize  a  direction 
upon  this  point,  we  pass  now  to  a  consider- 
ation of  the  instruction  on  the  subject  of 
contributory  negligence. 

[4]  It  will  be  observed  that  in  this  Instruc- 
tion the  court  told  the  Jury  that  the  exer- 
cise of  ordinary  care  on  the  part  of  Dr. 
Weidner  required  that  "he  should  exercise 
his  faculties  of  sight  and  hearing  In  order 
to  discover  the  approach  of  any  vehicles  upon 
tbe  street  and  avoid  a  collision  tberewitb," 
and  the  complaint  of  counsel  tor  Dr.  Weidner 
Is  directed  to  that  part  of  the  instruction 
we  have  quoted;  tbe  argument  being  that  It 
Imposed  a  lilgher  degree  of  care  than  the 
law  requires  a  pedestrian  to  exercise.  We 
think  this  objection  to  tbe  instruction  well 
taken,  for,  in  putting  on  Dr.  Weidner  the 
duty  of  exercising  his  faculties  of  sight  and 
hearing  for  the  purpose  of  discovering  the 
presence  of  vehicles  on  the  street,  the  court. 
In  effect,  said  to  tbe  Jury  that  it  was  bis  duty 
to  look  and  listen  for  the  approach  of  vehicles 
in  order  that  be  might  keep  out  of  their  way, 
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because  he  could  not  very  well  have  exercised 
his  faculties  of  sight  and  hearing  for  the 
purpose  of  discovering  the  presence  of  ve- 
hicles without  both  looking  and  listening  for 
their  apprpach.  We  are  therefore  confronted 
by  this  proposition:  Is  it  necessary  that  a 
pedestrian,  In  crossing  a  street  that  Is  used 
by  automobiles  and  other  vehicles,  should 
look  and  listen  for  their  approach,  so  that 
he  may  be  able  by  looking  and  listening  to 
avoid  being  injured  by  them? 

It  is,  of  course,  elementary  doctrine  that 
every  person  using  a  street  which  other  per- 
sons and  vehicles  have  a  right  to  and  do  use 
must  in  its  use  exercise  care  for  his  own 
safety.  But  this  does  not  mean  that  In  cross- 
ing a  street  at  a  place  set  apart  for  the  pas- 
sage of  foot  travelers  the  pedestrian  must 
constantly  be  on  the  lookout  to  keep  from  be- 
ing run  over  by  automobllists,  who  have  no 
greater  rights  inj  the  street  than  he  has. 
All  that  the  pedestrian  is  required  to  do  in 
crossing  a  street  at  an  established  crossing 
is  to  exercise  such  care  as  a  person  of  ordi- 
nary prudence  would  exercise  for  his  own 
safety  in  crossing  a  street  at  such  a  crossing, 
considering  the  amount  and  kind  of  vdilde 
traffic  thereat,  and  the  Jury  should  have  been 
80  instructed.  In  place  of  the  direction  con- 
tained In  the  quoted  excerpt  from  the  instruc- 
tion given.  Hennessey  v.  Taylor,  180  Mass. 
!>S3,  70  N.  E.  224,  S  L.  R.  A.  (N.  S.)  345,  4 
Ann.  Cas.  396;  Gerhard  v.  Ford  Motor  Co., 
155  Mich.  618,  119  N.  W.  904,  20  L.  R.  A. 
(N.  S.)  232;  Baker  v.  Close,  201  N.  Y.  92,  97 
N.  E.  501,  38  L.  R.  A.  (N.  8.)  487;  Deputy 
V.  Kimmell,  73  W.  Va.  595,  80  S.  E.  919,  51  L. 
B.  A.  (N.  S.)  989 ;  Fulkerson  v.  Akers,  145  Ky. 
187,  140  S.  W.  167 ;  Baldwin's  Adm'r  v.  Hag- 
gard, 162  Ky.  424,  172  S.  W.  674. 

[51  Of  course,  what  is  ordinary  care  as  we 
have  defined  It  on  the  part  of  the  pedestrian 
depends  on  the  character  of  the  crossing  and 
the  number  and  kind  of  vehicles  that  use  it, 
as  well  as  otber  attending  circumstances. 
But  all  this  is  matter  to  be  determined  by 
the  Jury  in  considering  whether  the  pedestri- 
an exercised  the  care  we  have  described. 
What  is  ordinary  care  is  a  relative  term, 
depending  upon  the  facts  and  circumstances 
of  each  particular  case  in  which  it  Is  en- 
deavored to  ascertain  whether  ordinary  care 
was  exerdsed.  In  certain  states  of  case  the 
exercise  of  ordinary  care  might,  in  the  estima- 
tion of  the  Jury,  require  the  pedestrian  to 
stop  and  look  nnd  listen,  or  to  stop  or  look 
or  listen;  while  at  other  crossings  a  foot- 
traveler  might  be  in  the  exercise  of  ordinary 
care,  although  he  did  not  take  any  pains 
to  discover  the  approach  of  vehicles.  In 
short,  he  must  at  all  times  exercise  a  de- 
gree of  care  corresponding  with  the  condition 
of  traffic  in  the  street  at  the  time  of  the 
use  under  investigation,  and  whether  he  has 
done  this  or  not  Is  for  the  Jury  to  say  under 
the  facts  and  circumstances  of  the  case,  after 
being  advised  by  the  court  as  to  the  measure 
of  care  required. 


[6]  It  Is,  too,  a  familiar  rule  In  the  law 
of  negligence  that  the  care  to  be  exercised 
must  correspond  with  the  capacity  to  in- 
jure, and  accordingly  the  automobliist  is 
under  a  much  higher  degree  of  care  to  look 
out  for  the  pedestrian  than  the  pedestrian 
is  to  look  out  for  the  automobliist.  The  pe- 
destrian cannot  merely  by  the  manner  in 
which  he  uses  the  street  harm  the  automo- 
bliist, but  the  automobliist  may  by  his  man- 
ner of  using  the  street  kill  the  pedestrian; 
and  so,  generally  speaking,  the  pedestrian 
Is  only  required  to  look  after  his  own  safety, 
and  not  the  safety  of  others,  while  the  au- 
tomobliist must  look  out  for  the  safety  of 
the  pedestrian  rather  than  his  own. 

[7]  It  is  true,  as  we  have  said,  that  in  a 
general  sense  the  pedestrian  and  the  auto- 
mobliist have  eqnal  rights  in  streets  that  are 
set  apart  for  the  use  of  vehicles  as  well  as 
the  accommodation  of  foot  travelers,  and 
each  has  rights  that  the  other  is  bound  to 
respect,  and  It  is  also  true  that  the  automo- 
bile must  use  only  the  carriage  way  of  the 
street,  while  the  pedestrian,  except  at  street 
crossings,  uses  generally  cmly  the  sidewalk. 
But  the  pedestrian,  in  the  use  of  the  street 
at  a  regular  crossing,  has  the  same  right  to 
its  use  as  vehicles,  and  is  under  no  legal 
duty  to  give  way  to  automobiles.  The  auto- 
mobile can  go  around  him  as  well  as  he  can 
go  around  it.  It  can  get  out  of  the  way  of 
the  pedestrian  about  as  easily  and  quickly 
as  he  can  get  out  of  its  way,  although  It  is 
usually  the  case,  and  rightfully  so,  that  the 
pedestrian  endeavors  to  keep  out  of  the  way 
of  vehicles  at  street  crossings;  but,  if  he 
does  not,  this  does  not  excuse  the  driver  of 
the  vehicle  who  runs  him  down,  unless  it  be 
that  the  driver  was  free  from  negligence,  and 
the  pedestrian  by  his  own  want  of  care 
was  to  blame  for  the  collision. 

[I]  The  argument  is  also  made  that  as  a 
pedestrian  must  exercise  ordinary  care  for 
his  own  safety,  and  the  operator  of  an  auto- 
mobile ordinary  care  to  keep  from  injuring 
him,  what  constitutes  ordinary  care  on  the 
part  of  each  should  be  specifically  defined, 
so  that  tbe  Jury  In  coming  to  apply  the  law 
to  the  facts  may  be  better  able  to  decide 
which  party  failed  to  exercise  the  described 
ordinary  care  and  thereby  brought  about  the 
injury.  There  would  be  much  force  In  this 
suggestion,  except  for  tbe  fact  that  the  au- 
tomobile, on  account  of  Its  power  and  capac- 
ity to  injure,  requires  In  Its  operation  a 
much  higher  degree  of  care  on  the  part  of 
the  operator  than  is  put  upon  the  pedestri- 
an. When  a  Jury  comes  to  consider  wheth- 
er a  pedestrian  has  failed  to  exercise  ordi- 
nary care  for  his  own  safety — ^that  is,  such 
care  as  persons  of  ordinary  prudence  would 
exercise  under  similar  conditions  and  cir- 
cumstances— an  Instruction  in  general  terms 
Is  all  that  Is  needed  to  enable  a  Jury  of  or- 
dinary intelligence,  familiar  from  obaen-a- 
tlon,  or  experience,  or  both,  with  the  rules 
pf  safety  usually  adopted  by  prudent  per- 
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sous,  to  find  whether  he  haa  exercised  the 
reqnlred  degree  of  care.  If  a  pedestrian,  In 
crossing  a  street,  exercise  snch  care  as  a 
person  of  ordinary  prudence  would  use  In 
looking  after  his  own  safety,  considering 
the  surronndbig  condition,  he  has  done  all 
that  the  law  expects  him  to  do.  There  Is 
no  other  reasonable  standard  by  which  to 
measure  the  care  reqnlred  of  him.  If  this 
standard  of  care  required  that  he  stop  and 
look  and  listen,  then  he  must  stop  and  look 
and  listen.  If  It  required  that  he  must  look 
and  listen,  or  look  alone,  then  he  must  do 
these  things.  But  these  special  duties,  al- 
thongh  they  are  proper  subjects  for  argument 
by  counsel,  and  proper  subjects  of  inquiry  by 
the  Jury,  need  not  be  pointed  out  as  evidences 
of  care  in  an  instruction. 

19]  When,  however,  a  Jury  comes  to  con- 
sider the  care  that  the  operator  of  an  auto- 
mobile should  exercise,  a  general  definition 
of  what  constitutes  ordinary  care  is  not  suf- 
ficient to  meet  the  conditions  arising  in  the 
use  of  these  powerful  vehicles.  The  fact  that 
law,  as  well  as  custom,  based  on  ordinary 
experience,  and  for  the  protection  and  safe- 
ty of  other  persons,  requires  that  they  shall 
be  operated  at  a  reasonable  speed,  that  the 
driver  shall  keep  a  lookout,  and  tbat  warn- 
ing of  approach  shall  be  given,  itself  demon- 
strates the  propriety  of  pointing  out  in  an 
instruction  the  duty  the  automobilist  is  un- 
der, so  tbat  the  Jury  may  have  their  atten- 
tion specifically  directed  to  the  standard  of 
care  that  must  be  exercised,  without  being 
left  to  speculate  as  to  what  constitutes  or- 
dinary care. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed,  with  directions  for  a  new  trial  In 
conformity  with  this  opinion. 


JOHNSON  V.  COIOIONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept.  26, 1916.) 

1.  Criminai,  Law  «=s»304(5)— EviDBiroB— Jt7- 
DiciAL  Notice — Phtsicai.  Facts. 

In  a  prosecution  for  having  intoxicating  liq- 
uor in  his  possession  for  the  purpose  of  sale  in 
local  option  territory,  where  the  evidence  showed 
tbat  defendant  received  at  Comettsville  certain 
quantities  of  whisky,  the  court  would  take  judi- 
cial notice  of  the  fact  tbat  a  town  the  size  of 
Comettsville  is  in  Perry  county. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  i  2951%;  Dec.  Dig.  «=»304(5).] 

2.  Intoxicating    Liquobs    «3>236(2)  —  Of- 
fense—TiJUB— Evidence. 

In  a  prosecution  for  having  intoxicating  liq- 
uor in  his  i)ossession  for  the  purpose  of  sale  in 
local  option  territory,  upon  an  indictment  re- 
turned January  8,  1916,  the  record  of  an  express 
company  showing  deliveries  to  the  defendant  in 
July  8,  1915,  and  July  30,  1915,  was  sufficient 
to  show  that  the  offense  was  committed  within 
12  months  of  the  finding  of  the  indictment 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqnors,  Cent  Dig.  !  303;  Dec.  Dig.  «s»23e(2).] 


3.  Intoxicating  Liquobs  ^ssliS  —  Offenses 

— Sai*— Intent. 
In  such  prosecution  intent  is  the  essential 
ingredient  of  the  offense. 

(Ed.  Note. — For  other  cases,  see  Intoxicatinc 
Liquors,  Dec.  Dig.  $=3148.] 

4.  INTOXICATINO  LiQUOBS  ^»236(7)— Offens- 
BS— Sale— SuFFiciENCT  of  Evidence. 

In  such  prosecution  evidence  held  to  sustain 
a  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  309;  Dec  Dig.  <8=236(7).] 

Appeal  from  Circuit  Court,  Perry  County. 

Tandy  Johnson  was  convicted  of  having 
intoxicating  liquors  In  bis  possession  for  the 
purpose  of  sale  In  local  option  territory,  and 
he  appeals.    Affirmed. 

Jesse  Morgan,  B.  P.  Wootton,  and  Willis 
W.  Reeves,  all  of  Hazard,  for  appellant 
M.  M.  Logan,  Atty.  Gen.,  and  O.  S.  Hogan, 
Asst  Atty.  Oen.,  for  the  Commonwealth. 

CLAY,  O.  Tandy  Johnson  was  convicted 
of  the  offense  of  having  intoxicating  liquor 
In  his  possession  for  the  purpose  of  sale  In 
local  option  territory,  and  his  punishment 
fixed  at  a  fine  of  $100  and  40  days  in  Jail. 
He  appeals. 

The  evidence  shows  that  he  received 
throu{^  the  Adams  Express  Company  at 
Comettsville,  Perry  county,  Ky.,  four  quarts 
of  whisky  on  July  8,  1915,  four  quarts  on 
July  30,  1915,  and  four  quarts  on  August  19, 
1915. 

[1]  The  point  is  made  that  the  commou- 
wealth  did  not  show  that  defendant  bad  the 
whisky  in  Perry  county  for  the  purpose  of 
sale  therein.  The  evidence  does  show,  how- 
ever, that  the  whisky  was  delivered  to  de- 
fendant at  Comettsville,  and  the  courts  will 
take  Judicial  notice  of  the  fact  that  a  towu 
the  size  of  Comettsville  is  in  Perry  county. 

[2]  The  point  is  also  made  that  the  com- 
monwealth failed  to  show  that  the  offeuse. 
If  any,  was  committed  within  12  mouths  be- 
fore the  finding  of  the  indictment.  In  this 
connection  it  is  argued  that  the  agent  of  the 
Adams  Express  Company  first  testified  to  the 
fact  tbat  the  shipments  were  delivered  with- 
in 12  months  of  the  finding  of  the  indictment, 
and  that  all  of  this  evidence  was  then  e.^- 
cluded,  and  that  thereafter  the  common- 
wealth failed  to  fix  the  date  of  the  deliveries. 
This  contention,  however,  is  without  merit. 
The  record  from  which  the  express  agent 
read,  as  shown  by  the  transcript  of  evidence, 
contained  the  following: 

"Received  from  the  Adams  Express  Company 
— Record  of  liquor  shipments  delivered  at  Cor- 
nettsville,  July,  1915,  in  good  order,  the  follow- 
ing articles  set  opposite  our  respective  names." 

In  other  words,  the  record  of  the  express 
company  shows  not  only  the  day  and  month 
of  two  of  the  deliveries,  but  the  year  also. 
This  evidence,  considered  In  connection  with 
the  fact  that  the  indictment  was  returned  on 
Jantiary  8,  1916,  was  sufficient  to  show  tbat 
the  ofFense  with  wUch  defendant  was  charge 
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ed  was  committed  wltliln  12  montba  of  the 
finding  of  the  Indictment 

[3, 4]  Lastly  it  la  argued  that  the  evidence 
was  wholly  Insufficient  to  make  out  a  case. 
It  Is  Insisted  that  all  the  commonwealth 
showed  was  the  deUverles  to  defendant,  and 
that  he  himself  testified  nneqnlyocaUy  to  the 
fact  that  he  obtained  the  whisky  for  his  per- 
sonal use,  and  neither  sold  any  of  It  nor  had 
It  In  bis  possession  for  the  purpose  of  sale. 
Intent  is  the  essential  ingredient  in  a  (^se 
like  this,  and  in  determining  that  Intent  the 
Jury  are  not  confined  to  defendant's  testi- 
mony alone,  but  have  the  right  to  take  into 
consideration  all  of  the  fbcts  and  drcom- 
stances  surrounding  the  transaction.  Consid- 
ering the  frequency  of  the  dellTeries  and  the 
amount  thereof,  we  are  not  prepared  to  say 
that  the  conclusion  of  the  Jury  was  not  Joch 
tlfied  by  the  evidence.  Peters  v.  Common- 
wealth, 164  Ky.  689,  159  S.  W.  631;  Combs 
V.  Commonwealth,  162  Ky.  86, 172  8.  W,  101 ; 
Cornett  v.  Commonwealtb,  170  Ky.  717,  186 
S.  W.  671. 

Judgment  affirmed. 


ABN  T.  OHBSAFEAKB  &  O.  RT.  OF  KEN- 
TUCKY et  aJ. 

(Court  of  Appeals  of  Kentucky.    Sept  26, 1916.) 

1.  Advxbbe  Possession  «=a31— Pttbuo  Sthekt 
— NoncK — Statutk, 

Where  no  notice  of  an  adverse  claim  in  and 
to  a  dedicated  street  was  given  since  the  incor- 
poration of  a  town  having  the  potential  right  to 
accept  ander  the  deed  of  dedication,  and  regard- 
less of  whether  its  acceptance  was  made  by 
ordinance  or  improvement,  or  otherwise,  the 
statute  of  limitations,  under  the  express  provi- 
sion of  Ky.  St  {  2546,  did  not  run  against  the 
town. 

[Ed.  Not&— Fw  other  eases,  see  Adverse  Pos- 
session, Cent  Dig.  |i  128-18S ;  Dec.  Dig.  «=» 
31.] 

2.  Dedication     ^3>56— Stbett— Rbsbbtation 
FOB  Raxoboad  Us»— Validitt. 

In  a  dedication  in  a  written  instmment  of 
the  streets  of  a  town  to  pnblic  use,  a  reservation 
to  the  dedicator  of  the  right  to  control  the  lo- 
cation of  any  railroad  upon  such  street  and  to 
demand  reasonable  compensation  therefor  was 
valid ;  and  the  public  took  the  street  subject  to 
such  reserved  right  under  which  a  railroad  track 
might  be  located. 

[Ed.  Note.— For  oilier  eases,  see  Dedication, 
Cent  Dig.  U  98,  99,  101,  102;  Dec.  Dig.  «=3 
55.] 

3.  Dedication    «=»55— Stbeet— Resebvation 
— Dkstbuotion  of  Oharaoikbistics. 

Under  a  written  dedication  of  streets  to  an 
incorporated  town,  reserving  the  right  to  control 
the  location  of  any  railroad  on  such  streets  or 
demand  reasonable  compensation  therefor,  the  lo- 
cation of  a  railroad  track  on  the  nortii  side  of  a 
street  leaving  a  part  of  the  street  at  least  45 
feet  wide  next  to  the  sidewalk  on  the  south  side 
in  no  wise  obstructed  by  the  railroad  and  ample 
room  in  the  street  for  all  the  uses  to  which  it 
was  dedicated  did  not  destroy  the  characteristics 
of  the  use  to  which  it  was  dedicated,  within  the 
rale  that  a  condition  cannot  be  annexed  to  the 


dedication  of  a  street  wUdi  will  destroy  its  diiet 
cbaracteristioB. 

[£d.  Note. — For  other  oases,  see  Dedication, 
Cent  Dig.  U  98,  99,  101,  102 ;   Dec  Dig.  «=> 
66.] 
4.  RAHjtOADS  «=>76(4)— Right  of  Wax— Easb- 

KENT— CONVETANCT. 

Where  a  railroad  and  its  predecessors  bad 
constructed  tracks  in  the  dedicated  streets  of  a 
town  and  bad  continued  in  the  use  and  posses- 
sion of  the  ground  upon  which  the  tracks  were 
located  along  a  street  its  user  pursuant  to  an 
agreement  for  15  years  as  against  the  dedicators 
was  equivalent  to  a  written  conveyance  of  a 
right  even  if  its  original  entry  was  wider  a  ■m- 
bal  agreement,  and  permissive  only. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  186 ;   Dec.  Dig.  «=375(4).] 

6.  Eminent  Domain  «=>119{2)  —  Use  or 
Stbeet — Additional  SERVirrDK — Tracks. 
Where  a  railroad  had  used  part  of  a  street 
as  the  location  of  its  main  line  track  and  a  side 
track,  the  making  of  the  side  track  into  a  main 
line  track  to  accommodate  ito  increased  busi- 
ness was  not  an  additional  servitude  upon  the 
street 

[Bid.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ii  305,  306,  309,  310;  Dec. 
Dig.  «=>119(2).] 

6.  Affbai.  aud  Ebbob  «=3959<3)— DiscBmoN 

OF  TBlAL  COUBT— AMENDUENT. 

In  an  action  against  a  railroad  for  damages 
for  its  alleged  unreasonable  interference  with 
plaintiS's  use  of  a  street  on  which  his  property 
fronted,  and  with  his  rights  of  egress  and  in- 
gress, and  to  recover  permanent  damages  for 
injury  from  the  placing  of  an  additional  servi- 
tude on  the  street  by  converting  a  side  track 
into  a  main  Une  track,  a  refusal  to  permit  an 
amendment  to  the  petition,  after  trial  had  begun, 
charging  negligent  operation  of  the  railroad  and 
setting  up  an  entirely  different  canse  of  action, 
was  not  an  abuse  of  the  trial  coarf  s  discretion. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3830;  Dec  Dig.  «=>>959(3).] 

Appeal  from  Citcult  Court,  Mason  County. 

Action  by  Fred  Am  against  the  Chesapeake 
ft  Ohio  Railway  of  Kentucky  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.  Affirmed. 

Allan  D.  Cole  and  Frank  P.  CDonnell, 
both  of  Maysvllle,  for  appellant  Worthing- 
ton,  Cochran  &  Browning,  of  MayaviUe,  tor 
appellees. 

CLARKE,  J.  This  action  Involves  the 
right  of  appellees  to  maintain  and  operate 
their  railroad  tracks  upon  a  street,  formerly 
Central  avenue,  in  the  town  of  Chester,  now 
a  part  of  the  city  of  Maysvllle.  To  under- 
stand the  issues  involved  here  a  brief  state- 
ment of  the  sources  of  title  of  the  parties, 
as  well  as  the  pleadings.  Is  necessary. 

On  May  20, 1869,  James  Barbour,  J.  F.  Bar- 
bour, M.  J.  Chase,  and  B.  M.  Hobsoii  pur- 
chased from  Wm.  E.  Seldon  a  tract  of  land 
in  Mason  county  on  the  Ohio  river  adjoining 
the  city  of  Maysvllle  on  the  east  A  portion 
of  this  tract  of  land  was  laid  oS  into  lots 
and  streets  by  the  purcbasers,  and  on  July  3, 
1869,  they  executed  and  caused  t»  be  record- 
ed in  the  county  clerk's  office,  together  with 
a  plat  of  tbe  land  thus  divided,  an  Instroment 
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of  writing  In  wMch  the  lots  and  streets  are 
described  and  tbe  following  dedication  la 
made: 

"Application  will  be  made  to  the  next  Legigla- 
tare  of  Kentucky  to  incorporate  said  land  aa  a 
town  to  be  called  Gbester,  and  the  streets  to  be 
dedicated  to  the  public  use,  reserving  to  these 
parties  the  rljrbt  to  control  the  location  of  any 
railroad  upon  said  streets  or  to  demand  reason- 
able compensation  for  any  part  of  the  streets 
which  may  be  demanded  or  condemned  by  any 
railroad  company." 

On  January  17,  1878,  by  special  act  of  tbe 
Legislature,  the  town  of  Chester,  Including 
tbe  above  tract  of  land,  was  incorporated, 
and  In  1891  was  annexed  to  and  is  now  a 
part  of  the  dty  of  Maysrllle. 

In  1851  tbe  Maysvllle  &  Big  Sandy  Rail- 
road Company  was  incorporated,  and  a  sur- 
vey made  looking  to  the  building  of  a  rail- 
road from  Maysvllle,  tbrough  tbe  above  tract 
of  land,  to  Ashland.  It  Is  probable,  although 
not  coDclnslvely  shown,  that  the  line  of  rail- 
road as  then  surveyed  passed  through  what 
afterwards  became  the  town  of  Chester,  and 
upon  what  was  called  Central  avenue. 

In  1878  the  Kentucky  &  Oreat  Eastern 
Railroad  Company  acquired  by  purchase  tbe 
property  and  franchises  of  the  Maysvllle  & 
Big  Sandy  Railroad  Company,  and  soon 
thereafter  constructed  a  line  of  railroad 
from  Maysvllle  some  miles  east  over  the 
strip  of  ground  designated  on  the  plat  of  the 
town  of  Chester  as  Central  avenue.  Tbla 
corporation  becoming  Involved  financially, 
the  road  was  not  completed,  and  except  for 
use  by  construction  engine,  that  portion  of 
It  that  was  constructed  was  never  pot  Into 
use. 

In  1887  and  1888  the  Maysvllle  &  Big 
Sandy  Railroad  Company,  having  acquired 
the  property  and  franchises  of  the  Kentucky 
tc  Great  Eastern  Railroad  Company,  con- 
structed a  single-track  railroad  from  Coving- 
ton to  Ashland  through  the  town  at  Chester 
along  Central  avenue.  In  practically  the  same 
place  where  the  survey  was  originally  made 
In  1860,  and  the  first  construction  made  after 
1873.  In  1889  a  side  track  was  buUt  parallel 
with  and  along  the  main  track  on  Cental 
avenue,  in  the  town  of  Chester.  In  1894  this 
side  track  was  extended  some  distance  be- 
yond Chester,  and  since  1896,  at  least,  has 
been  used  as  a  passing  track,  all  of  the  west- 
boond  trains  passing  over  the  original  main 
line  track,  and  all  of  the  east-bound  traffic 
passing  over  what  had  formerly  been  a  side 
track.  The  railroad  has  been  operated  over 
both  of  these  tracks  continuously  since  1889 
by  tbe  Maysvllle  &  Big  Sandy  Railroad  Com- 
pany, and  its  successors  in  title,  the  Chesa- 
peake ft  Ohio  Railroad  Company,  now  own- 
ing and  operating  same. 

In  1912  die  oaitlre  line  from  Cincinnati, 
Otdo,  to  Newport  News,  Va.,  was  double- 
trtu&ed;  the  side  track  or  passing  track 
aloi:«  Central  avenue  being  incorporated  into 
one  of  the  main  line  double  tracks.  After 
tbe  constructiOB  erf  the  railroad  and  side  track 


along  Central  avenue,  the  appellant,  Vred 
Am,  purchased  a  lot  fronting  on  said  avenne 
and  placed  a  residence  thereon,  the  exact 
date  of  which  is  not  shown  In  tbe  record, 
but  which  tbe  testimony  shows  was  about 
23  years  before  the  trial  of  this  suit  In  1915, 
which  would  be  about  1892.  This  action  was 
instituted  by  Am  on  March  6,  1913,  against 
the  Chesapeake  ft  Ohio  Railway  Company 
of  Kentucky,  the  Chesapeake  ft  Ohio  Bail- 
way  Company,  a  Virginia  corporation,  and 
the  Chesapeake  ft  Ohio  Railway  Company, 
a  Kentucky  corporation,  to  recover  damages: 
First,  for  an  alleged  nnreasonable  Interfer- 
ence with  appelant* s  use  of  Central  avenue 
and  with  bis  rights  of  Ingress  to  and  egress 
from  his  said  property,  alleging  that  the 
railroad  tracks  as  originally  constracted  and 
subsequently  maintained  were  placed  and 
maintained  in  a  public  street  of  a  munici- 
pality without  any  municipal  authority  or 
grant  so  to  do,  and  that  as  so  constructed 
and  maintained  tbe  railroad  was  a  nuisance, 
and  because  of  tbe  alleged  unlawful  occupa- 
tion of  the  street  the  appellant  was  entitled 
to  recover  upon  the  theory  that  the  damage 
sustained  was  temporary  in  character  and 
continaing  In  its  nature;  and,  second,  to 
recover  as  permanent  damages  for  injuries 
claimed  to  have  been  sustained  by  placing  an 
additional  servitude  upon  the  street  in  1912 
by  converting  one  of  the  tracks  originally 
constracted  as  a  side  track  into  a  main  line 
track,  as  the  results  of  which  larger,  heavier, 
and  more  numerous  trains  were  operated 
past  appellant's  property,  and  that  the  noise, 
soot,  and  cinders  from  passing  trains  were 
increased,  and  the  Injury  to  bis  rights  of  In- 
gress and  egress  rendered  greater. 

The  appellees,  by  their  answer,  traversed 
all  the  allegations  of  injury  or  damage  to 
appellant's  property,  and  denied  that  the 
railway  tracks,  etc.,  were  located  in  a  street ; 
denied  that  Central  avenue  was  a  street  or 
public  highway,  or  that  it  ever  had  been, 
or  that  there  bad  ever  been  any  dedication 
thereof,  or  any  acceptance  of  a  dedication. 
Appellees  also  aflOrmatlvely  pleaded:  First, 
that  the  land  upon  which  said  railway 
tracks,  roadbed,  improvements,  etc.,  were 
constructed  and  maintained  was  and  Is  the 
soil  and  freehold  of  the  appellees  and  tliclr 
predecessors  in  title;  second,  that  said  land 
had  been  in  the  adverse  possession  of  appel- 
lees and  their  predecessors  in  title  for  more 
than  16  years  prior  to  tbe  filing  of  this  suit ; 
and,  third,  that  appellant's  cause  of  action 
was  barred  by  both  the  6-year  and  15-year 
statutes  of  limitation.  Hie  affirmative  de- 
fenses set  up  by  appellees  were  traversed 
of  record. 

At  the  conclusion  of  all  the  evidence  tbe 
trial  court  directed  a  verdict  In  favor  of  ap- 
pellees and  Judgment  was  rendered  according- 
ly, from  which  Judgment  this  appeal  is  pros- 
ecuted. 

[IJ  The  evidence  does  not  sustain  appel- 
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lees'  claim  to  title  by  adverae  possession  to 
the  fee  In  their  right  of  way,  as  whatever, 
If  any,  possession  their  predecessors  In  title 
had  prior  to  the  construction  by  the  Ken- 
tucky &  Great  Eastern  Railway  Company 
subsequent  to  1873  was  not  shown  to  be  ad- 
verse or  continuous,  and  the  town  of  Chester 
was  incorporated  In  1878,  before  title  could 
be  perfected  by  adverse  possession.  Since 
the  incorporation  of  Chester,  no  notice  of  ad- 
verse claim  having  been  given,  the  statutes 
of  limitation,  under  section  2540  of  the  Ken- 
tucky Statutes,  were  Inoperative;  and 
whether  or  not  the  actual  acceptance  was 
made  by  the  municipality  by  ordinance  or 
Improvement  or  otherwise  Is  immaterial, 
since  the  potential  right  to  accept  whenever 
desired  had  existed,  under  the  deed  of  dedi- 
cation, ever  since  the  incorporation  of  Ches- 
ter, against  which  limitation  does  not  run 
in  the  absence  of  the  required  notice.  City 
of  Henderson  v.  Teaman,  169  Ky.  603,  184  S. 
W.  878. 

[2,  S]  Bnt  title  in  appellees  to  an  ease- 
ment in  the  street  Is  established,  which 
burs  the  claim  asserted  by  appellant,  and 
we  will  therefore  confine  ourselves  to  a  con- 
sideration of  the  two  propositions  argued 
by  appellant  as  destructive  of  the  easement, 
viz.:  That  the  reservation  by  dedicators  to 
locate  railroads  on  the  dedicated  streets  was 
inconsistent  with  the  uses  and  puTi>08es 
for  which  the  streets  were  dedicated,  and 
therefore  void;  that  the  right  to  an  ease- 
ment shown  by  appellees  from  dedicators 
was  verbal  and  permissive  only,  and  there- 
fore insulflclent  to  bar  his  claim. 

1.  The  authorities  are  unanimous,  so  far 
as  we  are  aware.  In  upholding  a  reservation 
such  as  we  are  considering  and  In  sustain- 
ing the  right  of  a  railway  company  to  lo- 
cate its  tracks  under  authority  thereof. 
Ayres  v.  Pa.  R.  R.  Co.,  48  N.  J.  Iaw,  44, 
3  Atl.  885,  57  Am.  Rep.  638;  Tallon  v.  City 
of  Hoboken,  60  N.  J.  I^w,  212,  37  Atl.  895 ; 
City  of  NoblesvlUe  v.  Lake  Erie  &  W.  Ry. 
Co.,  130  Ind.  1,  29  N.  E.  484;  Okla.  City 
&  T.  R.  Co.  V.  Dunham,  39  Tex.  Civ.  App. 
575,  88  S.  W.  849;  13  Cyc.  459;  ElUott  on 
Railroads  and  Streets,  {  148. 

In  the  case  of  Tallon  v.  City  of  Hoboken, 
snpra,  the  court  said: 

"That  a  person  who  dedicates  land  to  public 
use  as  a  highway  may,  in  snch  dedication,  re- 
serve to  himself  and  bis  assigns  the  right  to  con- 
struct and  operate  a  railroad  therein,  cannot  be 
denied.  It  has  been  so  decided  both  in  the  Su- 
preme Court  and  in  this  court.  Ayres  v.  Rail- 
road Co.,  48  N.  J.  Law,  44,  8  Atl.  885  [57  Am. 
Rep.  538];  Id.,  52  N.  J.  Law,  405,  20  AO.  54. 
And,  when  Biicb  reservation  is  made,  the  public 
takes  the  highway  cum  onere." 

Oounsel  for  appellant,  while  conceding 
the  doctrine  as  above  stated,  contends  that 
the  present  case  falls  within  an  exception 
recognized  In  the  above  case  that  a  condition 
cannot  be  annexed  to  the  dedication  of  a 
street  or  highway  which  will  destroy  its  chief 
characteristiGs.     This   exception    is   clearly 


recognized  In  all  of  the  esses,  and  if  the 
reservation  in  the  dedication  involved  here 
was  of  such  a  character  aa  to  destroy  the 
chief  characteristics  of  the  proposed  street, 
the  reservation  could  not  be  upheld.  Counsel 
for  appellant  In  support  of  his  contention 
argues  that,  if  the  reservation  gave  the 
dedicators  the  right  to  locate  one  railroad  on 
one  street,  it  gave  them  the  right  to  locate 
a  number  of  railroads  upon  all  or  any  streets 
sufficient  to  destroy  their  use  as  streets. 
Th^s,  however,  does  not  follow.  The  right  to 
locate  is,  of  course,  a  reasonable  right  con- 
sistent with  the  other  uses  of  the  street.  The 
railroad  as  located  does  not  destroy  the  chief 
characteristics  of  Central  avenue  as  a  street 
The  railroad  tracks  are  located  on  the  north' 
side  of  the  street,  while  Am's  property  abuts 
it  on  the  south,  and  there  is  a  portion  of  the 
street  its  entire  length,  at  least  42  feet  wide, 
next  to  the  sidewalk  on  Am's  side,  that  la 
not  in  any  way  obstructed  by  the  railroad. 
There  la  ample  room  in  the  street  for  all  uses 
to  which  it  was  dedicated,  and  all  of  It  la,  as 
a  street,  subject  to  the  police  power  of  the 
city,  and  retains  the  diaracteristics  of  the 
uses  to  which  It  was  dedicated. 

We  therefore  conclude  that  the  reservation 
in  the  dedication  of  Central  avenue  was  a 
vaUd  reservation  to  the  parties  who  made 
the  dedication,  and  that  they  had  the  right, 
when  reasonably  exercised,  to  grant  the  right 
to  the  railroad  company  to  locate  its  tracks 
longitudinally  along  that  street,  and  that  the 
people  who  acquired  the  property  abutting 
upon  that  avenue,  and  the  town  of  Chester 
when  it  accepted  the  dedication,  if  it  ever 
did,  took,  or  whenever  it  does  accept,  will 
take,  same  with  the  burden  Included  in  the 
dedication. 

[4]  2.  Upon  the  second  proposition  stated 
above  the  testimony  of  Mr.  J.  F.  Barbour, 
who  is  the  only  surrlvor  of  the  dedicators. 
Is  that  in  1887,  when  the  railroad  was  being 
constructed,  there  was  some  controversy  be- 
tween the  railroad  company  and  the  dedica- 
tors about  where  In  the  street  the  railroad 
should  be  located;  the  railroad  company  In- 
sisting upon  locating  the  railroad  tracks  on 
the  north  side  of  the  street,  while  the  dedica- 
tors Insisted  upon  the  center  of  the  street  for 
the  location.  Appellees  upon  the  trial  were 
unable  to  show  any  grant  of  right  of  way  of 
\^'ritten  authority  to  use  the  street,  but  they 
Introduced  proof  to  show  that  many  grants 
of  rights  of  way  were  not  recorded,  and  that 
some  of  them,  together  with  other  original 
papers,  had  become  lost  or  destroyed.  If  the 
railroad  company  had  no  valid  authority  to 
lay  its  tracks  upon  this  street,  and  the  privi- 
lege granted  to  them  by  the  dedicators  was 
only  permissive.  It  is  probable  that  the  rail- 
road company  would  have  had  to  accede  to 
the  desires  otf  those  who  had  the  right  to 
grant  the  permission,  rather  than  that  they 
should  assent  to  what  the  railroad  Cimtended 
for.    The  mere  fact  that  there  was  a  con- 
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troveray  between  tbese  partlea  Is  strongly 
presamptlTB  that  the  railroad  company  mast 
have  had  some  valid  authority  granted  by 
the  dedicators  for  going  npon  the  street; 
this  In  connection  with  the  fact  that  the 
railroad  company  was  bnildlng  a  permanent 
strnctnre,  which  It,  upon  the  one  hand, 
would  have  been  unwilling  to  have  con- 
structed wlthOQt  some  binding  right,  and 
which  the;,  upon  the  other  band,  would 
have  been  unwilling  to  have  permitted  to 
have  been  constructed  where  they  did  not 
want  It,  in  the  absence  of  any  such  right; 
bot,  however  that  may  be,  appellees  and 
those  through  whom  they  claim  have  con- 
timxied  in  the  use  and  possession  of  the 
ground  upon  which  the  tracks  have  been  lo- 
cated along  Central  avenue  since  1889,  and, 
even  If  their  original  entry  had  been  under 
a  verbal  agreement  and  permissive  only, 
the  nser  pursuant  to  agreement  for  15  years 
as  against  the  dedicators  is  equivalent  to  a 
written  conveyance  of  the  right,  as  was  de- 
cided by  this  court  in  the  case  of  Talbott  v. 
Thom.  91  Ky.  417,  16  S.  W.  88,  13  Ky.  Law 
Rep.  401.  And  the  mnnldpaUty  and  abutting 
property  owners  are  bound  thereunder  by  the 
reservation  in  the  deed  of  dedication. 

[S]  It  therefore  results  that  appellees  own 
in  that  part  of  the  street  occupied  by  both 
of  these  tracks  an  easement  under  the  reser- 
vation retained  by  the  original  dedicators, 
and  have  the  right,  without  liability  to  abut- 
ting pr<H>erty  owners,  to  maintain  and  make 
snob  use  of  these  tracks  as  the  increased 
business  of  the  company  may  require,  subject, 
however,  to  whatever  concurrent  rights  In 
and  to  the  street  may  have  been  perfected 
onder  the  deed  of  dedication  by  abutting 
pr<^>erty  owners  and  the  public.  As  l>oth 
of  these  tracks  were  built  in  1889  pursuant 
to  a  valid  anthorlty  so  to  do,  and  are  perma- 
n&it  structures,  whatever  claim  existed  for 
damages  to  abutting  property  owners  by  rea- 
son of  the  manner  of  construction  accrued 
then,  and  is  now,  of  course,  long  since  barred. 
tioc  is  this  altered  by  reason  of  the  fact  that 
in  1012  one  of  these  tracks  became  a  part 
of  a  main  line  track  leading  from  Cincinnati 
to  Newport  News.  This  was  not  an  addition- 
al serritude  placed  upon  the  street,  as  the 
servitude  of  the  two  tracks  bad  been  there 
since  1889,  and  the  increased  use  of  the 
tracks  or  either  of  them  to  accommodate  the 
increased  business  of  the  company  Is  not 
an  additional  servitude  up<m  the  street 
L.  &  N.  R.  Co.  V.  Orr,  91  Ky.  109,  16  S.  W.  8, 
12  Ky.  Law  Bep.  756;  Klosterman  t.  O.  & 
O.  m  Co.,  114  Ky.  426,  71  S.  W.  6,  24  Ky. 
Law  Rep.  1233;  Kilcoyn  v.  Ctilcago,  etc., 
R.  CSo.,  141  Ky.  237,  132  S.  TV.  438 ;  Ferguson 
V.  Covington  &  C.  E.  Bridge  Co.,  108  Ky. 
665,  57  S.  W.  460,  22  Ky.  Law  Rep.  371. 

It  therefore  results  that  the  trial  court 
did  not  err  upon  the  testimony  adduced  in 
directing  a  verdict  in  favor  of  appellees. 


[I]  There  is  one  other  objection  urged  by 
appellant  entitled  to  consideratim,  and  that 
is:  The  court  below  refused  to  permit  an 
amended  petition  charging  negligent  opera- 
tion of  the  railroad  to  be  filed.  This  amend- 
ment, however,  was  not  offered  nntll  after 
tlie  Jury  had  been  selected  and  part  of  the 
evidence  offered.  As  the  trial  had  already 
begun,  It  was  within  the  sound  discretion  of 
the  trial  court  to  permit  an  amended  peti- 
tion to  be  filed,  and,  as  this  amendment  set 
up  an  entirely  different  cause  of  action 
from  the  one  upon  which  issue  bad  been 
Joined  and  the  trial  begun,  it  was  not  an 
abuse  of  discretion  to  refuse  to  permit  the 
pleading  then  to  be  filed.  The  relative 
rights  of  the  public  and  of  appellees  in  that 
portion  of  the  street  occupied  by  the  rail- 
road tracks  are  not  involved  here,  and  are 
in  no  way  affected  by  this  decision. 

Perceiving  no  error  In  the  Judgment,  it  Is 
affirmed. 


JONES  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept.  27, 1916.) 

1.  Intoxicatiro  Liquors  «=»236(7)— Uni,aw- 

Fui,  Sai,e— Evidence. 
Since  accused's  witnesses'  testimony  is  not 
conclusive,  a  jury  may  consider  the  quantity  and 
frequency  of  shipments  of  liquor,  and  from  these 
alone  concludn  that  the  defendant  had  the  liquor 
in  his  possession  for  the  purpose  of  sale. 

[M.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  309 ;  Dec.  Dig.  cSs>236(7).] 

2.  Irtoxicatino  Liquobs  9=3236(3)— UiU/AW- 

FUL  SaIA— PBESinCPTIONS. 

Where  accused  received  shipments  of  liquor 
in  dry  local  option  territory,  and  according  to 
his  testimony  Immediately  took  them  to  wet  ter- 
ritory, the  jury  had  the  right  to  conclude  that 
his  purpose  to  sell  was  not  limited  by  geographi- 
cal lines,  and  that  he  had  the  Intent  to  sell  the 
liquors  unlawfully  in  the  dry  territory. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  804;  Dec.  Dig.  ®=323U(3).] 

3.  CaiinNAL  Law  <s=9ll8e(4)  —  Appeal  —  Re- 

VEBSAL  —   GBOtTNDS  —  KBBOBS   IK    OOPYIHO 
JUDQMKNT. 

The  mere  omission  of  the  word  "recover" 
from  copies  of  the  judgment  or  the  original  itself 
is  a  clerical  misprision  insufficient  to  authorize 
reversal. 

[Ed.  Note<— BV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3215;  Dec  Dig.  «s>1180<4).] 

Appeal  from  Circuit  Court,  Perry  County. 

Russell  Jones  was  convicted  of  having  In 
its  possession  intoxicating  liquor  for  purpose 
of  sale  In  dry  local  option  territory,  and  he 
appeals.    Afllrmed. 

John  L.  Dixon,  of  Eyden,  and  J.  G.  Beg- 
ley,  of  Hazard,  for  appellant  M.  M.  Logan, 
Atty.  Oen.,  and  O.  S.  Uogan,  Asst  Atty.  Gen., 
for  the  Commonwealth. 


CLAY,  C.  Defendant  Russell  Jones,  was 
convicted  of  the  offense  of  having  in  his  pos- 
session intoxicating  liquor  for  the  purpose 
of  sale  in  Perry  county,  a  local  option  dls- 


AssFor  other  cases  see  same  topic  and  KKY-NUMBER  in  all  Key-Numbered  Dlsests  and  Indexes 


Digitized  by 


Google 


Z4A 


188  SOUTHWBSTKBN  SEFOBTEB 


(Ky. 


tilct,  and  bis  pnulahmoit  fixed  at  a  fine  of 
$100.    He  appeals. 

U  B.  Smltii,  agent  for  the  Adams  Express 
Company  at  Krypton,  Peny  county,  Ky., 
was  the  only  witness  Introduced  by  the  com- 
monwealtta.  He  testified  that  defendant, 
within  one  year  before  the  finding  of  the  in- 
dictment, received  the  following  shipments 
of  Intoxicating  llqnor:  July  15,  191B,  1  gal- 
lon :  July  19,  1915,  1  gallon ;  July  28,  1915, 
8  gallons ;  September  4, 1915, 1  gallon ;  Octo- 
ber S,  1915,  3  gaUons;  October  4,  1915,  1  gal- 
lon ;  Norember  6, 1916,  8  gallons ;  NoTembei 
28,  1915,  3  gallons— making  a  total  of  16  gal- 
lons delivered  to  defendant  between  July  15 
and  November  28,  1915. 

The  defendant  testified  that  he  received 
the  shipments  and  immediately  carried  the 
liquor  to  his  home  In  Leslie  county  about  15 
miles  from  Krypton.  He  never  opened  or 
drank  the  whisky  in  Perry  county.  He  never 
received  the  shipments  tor  the  purpose  of 
sale  In  Perry  coimty,  nor  did  he  sell  any  of 
it  In  Perry  county.  Ho  did  not  recall  how 
many  shipments  of  liquor  he  had  received 
since  last  August 

[1]  For  the  defendant  It  is  Insisted  that 
the  evidence  is  not  sufficient  to  suppoi-t  the 
verdict,  and  that  the  court  erred  In  refus- 
ing a  peremptory  instruction  tn  defendant's 
favor.  In  this  connection  it  Is  argued  that 
the  commonwealth's  testimony,  not  only  fail- 
ed to  show  that  defendant  had  the  whisky 
in  his  possession  for  the  purpose  of  sale,  bi^ 
that^  the  evidence  of  defendant's  witnesses, 
which  is  uncontradicted,  clearly  establishes 
the  fact  that  the  defendant  purchased  the 
whisky  for  his  personal  use.  It  has  been 
decided  in  cases  like  this  that  the  evidence 
of  defendant's  witnesses  is  not  conclusive, 
and  that  the  guilt  of  the  accused  may  be  bi- 
ferred  from  the  circumstances  surrounding 
the  transaction.  To  that  end  a  Jury  may 
consider  the  quantity  and  frequency  of  the 
shipments  of  liquor,  and  from  these  alone 
conclude  that  the  defendant  had  the  liquor 
in  his  possession  for  the  purpose  of  sale. 
Cornett  v.  Commonwealth  of  Kentucky,  170 
Ky.  717, 186  S.  W.  671. 

[2]  But  it  Is  argued  that  the  quantity  and 
frequency  of  the  shipments  received  by  the 
defendant  in  Perry  county  furnish  no  evi- 
dence of  his  violation  of  the  law  there,  since 
he  carried  the  shipments  Immediately  to  his 
home  In  Leslie  county.  It  must  be  remem- 
bered that  the  gist  of  the  oifense  is  the  in- 
tent of  the  party  having  the  liquor  in  his 
possession.  If,  then,  the  defendant  received 
and  had  in  his  possession  the  liquor  in  ques- 
tion for  the  purpose  of  sale  in  local  option 
territory,  the  jury  had  the  right  to  conclude 
that  his  purpose  was  not  limited  by  geo- 
graphical lines,  but  that,  on  the  contrary, 
he  intended  to  sell  the  liquor  wherever  and 
whenever  an  opportunity  offered.  We  are  of 
the  opinion,  therefore,  that  the  evidence  is 


anffident  to  show  fiiat  defendant  had  the 
liquor  in  hla  possession  for  the  purpose  of 
sale  In  Perry  coimty. 

l%e  first  instruction  glTsn  by  ttie  oourt  Is 
complained  of  because  it  did  not  require  the 
jury  to  believe  that  the  defendant  had  the 
liqnor  In  question  in  his  possession  for  the 
purpose  of  sale  in  Perry  county.  Though  It 
may  be  that  the  Instruction  Is  not  worded  as 
carefully  as  it  might  have  been,  we  conclude 
that  its  phraseology  was  not  prejudicial  to 
the  substantial  rights  of  the  defendant. 

[1]  The  further  point  Is  made  that  the 
word  "recover"  Is  omitted  from  the  judg- 
ment. There  are  two  judgments;  one  ap- 
pearing in  the  record  prepared  by  the  derk 
and  the  other  in  the  bill  of  exceptions.  In 
(he  judgment  in  the  bill  of  exceptions  the 
word  "recover"  appears.  It  is  therefore  al- 
together 4)robable  that  the  word  "recover" 
appears  in  the  original  judgment,  and  a  mis- 
take was  made  by  the  clerk  in  copying  it; 
but  whether  this  be  true  or  not,  the  omission 
of  the  word  "recover"  from  the  original  judg- 
ment would  not  authorize  a  reversaL  It 
would  amount  to  notldng  more  than  a  cleri- 
cal misprision,  which  could  be  corrected  in 
the  proper  manner. 

Other  grounds  for  a  new  trial  are  argued 
by  counsel  for  defendant,  but  we  do  not 
deem  them  of  sufficient  Importance  to  war- 
rant discussion. 

Upon  the  whole  case  we  find  no  error  In 
the  record  prejudicial  to  the  substantial 
rights  of  the  defendant. 

Judgment  affirmed. 


ALTOONA  TRUST  00.  v.  ISON  et  al. 

SWIFT  COAL  &  TIMBER  CO.  v.  SAME. 

(Court  of  Appeals  of  Kentucky.    Sept.  27, 191&) 

Speoieio  Pebforuanok  <8=»130  —  ImncBSST  — 

When  Axxowable. 
Interest  on  purchase  price,  under  decree  for 
specific  performance,  will  not  be  allowed  from 
the  due  date  under  the  contract,  where  the  plain- 
tiffs have  bcea  in  poBsession,  but  only  from  the 
date  of  tender  of  a  proper  deed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  ||  424,  425;  Dec.  Dig. 
<S=»130.] 

Appeal  from  Circuit  Court,  Letcher  County. 

On  petition  for  extension  of  opinion.  Pe- 
tition granted,  with  directions  to  modify  the 
judgment 

For  former  opinion,  see  170  Ky.  706,  186 
S.  W.  515. 

Dishman,  Tlnsley  &  Dishman,  of  Barfooui^ 
Tille,  for  appellants.  Wootton  &  Morgan,  of 
Hazard,  and  S.  E.  Baker,  D.  D.  Fields,  and 
D.  L  Day,  all  of  Whitesbnrg,  for  appellees. 

CLAY,  O.  In  our  original  opinion  we  over- 
looked the  fact  that  the  decree  of  specUic 
performance  in  favor  of  the  Swift  Goal  & 
Timber  Company  provided  for  the  payment 
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of  Interest  on  the  pnrchasc  price  from  the 
time  the  purchase  price  was  due  under  the 
contract.  Inasmuch,  however,  as  the  Isona 
failed  to  make  a  deed  In  conformity  to  the 
contract  and  deliver  the  land  to  the  Swift 
Coal  &  Timber  Company,  but  have  them- 
selves been  in  poesesslon  of  the  land,  we 
think  the  decree  In  this  respect  la  erroneous. 
Interest  will  go  only  from  the  date  the  prop- 
er  deed  Is  tendered  by  the  Isons. 

Wherefore  the  petition  for  the  exten8l<m 
of  the  former  opinion  la  granted,  with  direc- 
tions to  modify  the  Judgment  aa  herein  In- 
dicated. 


FRANCIS  T.  BIO  BANDT  CO. 
(Court  of  Appeals  of  Kentucky.    Sept.  27, 1010.) 

1.  Dnos  9=>l4d— Restkaint  on  ALiENAnon 
-rVALiDrrT. 

In  a  deed  of  gift  from  a  father  to  a  son,  pur- 
porting to  ccorrey  a  fee-simple  title,  a  restriction 
that  the  son  should  not  trade  the  land  to  any 
person  other  than  the  father's  bodily  heirs  for 
the  term  of  20  years,  was  a  reasonable  and  valid 
restriction. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Die.  H  451,  479;    Dec.  Dig.  «=»149.] 

2.  Dkxos  «s9l4d— Rxbtbaint  on  ALixnATion 
— Deed  in  Vioi^Tion. 

A  deed  made  in  violation  of  a  valid  restric- 
tion upon  alienation  is  not  void,  but  voidable. 

[Ed.  Kote.— For  other  cases,  see  Deeds,  Cent. 
Dig.  K  451,  479;    Dec.  Dig.  •9=3149.] 

8.  Deeds  ^=>166— Restraint  on  ALixnATion 

— Deed  in  Violation— Waiver. 
A  grantor,  who  has  imposed  a  valid  restric- 
tion upon  alienation  and  who  has  the  right  to  ex- 
act a  forfeiture  for  its  breach,  by  joining  in  a 
conveyance  wherein  there  is  a  breach  of  such 
rertriction,  waives  his  right  to  exact  the  forfei- 
ture caused  by  the  breach. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  li  522-525;    Dec.  Di*.  ®=166.] 

4.  Deeds  ^=3168— Rebtbaint  on  Alienation 
—Deed  in  Violation— Fobteitcbe. 
A  forfeiture  for  breach  of  a  valid  restriction 

on  alienation  contained  in  a  deed  cannot  be 

exacted  by  any  one  except  within  the  period 

of  restriction. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 

Dig.  ii  52^-533;   Dec.  Dig.  «S=9l68.] 

Appetd  from  drcnlt  Court,  Pike  County. 

Action  by  Mark  H.  Francis  against  the  Big 
Sandy  Company.  Judgment  for  defendant 
on  demurrer  to  the  petition,  and  plaintiff  ap- 
peals.   Affirmed. 

Strattom  ft  Stephenson,  of  Plkevllle,  for  ap- 
pellant.   J.  J.  Moore,  of  PlkevlUe,  for  appel- 


TURNBB,  J.  In  October,  1886,  John  Fran- 
cis and  his  wife  conveyed  to  appellant,  Mark 
H.  Francis,  their  son,  by  deed  of  gift,  a  tract 
of  land  in  Pike  county.  The  deed  purports 
to  convey  to  him  a  free-simple  title  In  all 
reqiects,  but  there  la  In  It  the  following  re- 
striction upon  his  right  of  alienation: 

"It  being  understood  and  agreed  that  the  party 
to  the  second  part  shall  not  trade  the  same  to 


any  other  person  outside  of  the  patty  of  the  flrst 
part's  bodily  heirs  for  the  term  of  twenty  years." 

Notwithstanding  this  provision,  In  August, 
1887,  and  within  the  20-year  period  during 
which  he  was  prohibited  from  conveying,  he 
sold  and  conveyed  certain  mineral  rights  and 
privileges  In  the  land  to  one  other  than  a 
bodily  heir  of  bis  father.  In  that  convey- 
ance his  father,  who  bad  Imposed  the  re- 
striction upon  hla  right  of  alienation  In  the 
former  deed.  Joined  with  him,  and  the  ap- 
pellant warranted  the  title  to  the  property 
so  conveyed.  In  January,  1914,  several  years 
after  the  expiration  of  the  period  during 
which  aiqpellant  had  been  restricted  in  bis 
right  of  alienation,  he  brought  this  action 
to  recover  from  the  appellee,  the  present 
holder,  the  mineral  rights  conveyed  by  him 
and  his  father  in  the  tract  of  land  In  1887, 
upon  the  theory  that  his  attempted  convey- 
ance was  void  because  of  such  restriction. 
The  lower  oonrt  sustained  a  demurrer  to  bis 
petition,  and  he  prosecutes  this  appeal. 

[1]  Reasonable  restrictions  upon  alienation 
have  been  consistently  upheld  in  the  courts 
of  this  state,  and  we  entertain  no  doubt  that 
under  the  liberal  rules  frequently  laid  down 
the  restriction  in  question  is  a  reasonable 
one. 

[2-4]  But  there  are  left  for  our  considera- 
tion three  other  questions:  First  Whether 
a  conveyance  made  in  violation  of  snch  re- 
striction Is  void  or  merely  voidable.  Second. 
Did  the  action  of  the  father,  who  had  im- 
posed the  restriction,  by  joining  In  the  sub- 
sequent deed  with  his  son,  waive  the  right  of 
himself  and  his  heirs  to  exact  the  forfeiture? 
Third.  Could  the  forfeiture  be  exacted  after 
the  expiration  of  the  restrictive  period? 

Each  of  the  three  questions  stated  have  re- 
cently been  carefully  and  exhaustively  con- 
sidered and  passed  upon  by  this  court  in  a 
case  the  essential  features  of  which,  so  far 
as  these  questions  are  concerned,  are  strik- 
ingly similar  to  the  one  at  bar.  In  Kentland 
Coal  ft  Coke  Co.  v.  Keen,  168  Ky.  836,  183 
S.  W.  247,  this  court  held  that  a  deed  made 
in  violation  of  such  restriction  upon  aliena- 
tion was  not  void,  but  merely  voidable,  and 
expressly  overruled  two  opinions  of  this 
court  holding  to  the  contrary;  In  the  same 
case  It  was  held  that,  in  the  absence  of  an 
express  limitation  over  on  condition  broken 
In  a  conveyance  imposing  a  restriction  upon 
alienation,  the  right  to  proceed  for  forfeiture 
is  in  the  grantor  or  in  hla  heirs  at  law ;  and 
it  necessarily  follows  from  this  that,  if  the 
grantor  has  the  right  to  exact  such  a  for- 
feiture and  Joins  In  a  conveyance  wherein 
there  is  a  breach  of  the  condition  which  he 
himself  has  Imposed,  he  has  waived  the 
right  to  exact  the  forfeiture  caused  by  the 
breach.  It  was  likewise  held  in  that  case 
that  such  a  forfeiture  could  not  be  exacted 
by  any  one  except  within  the  period  of  re- 
striction. 
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That  case  to  concIiuiTe  of  this,  and  in 
view  of  that  authority  we  have  deemed  It 
nimecessaiy  to  consider  the  question  of  es- 
toppel raised. 

The  Judgment  Is  affirmed. 


WATHEN  V.  CX)MMONWBAI/rH. 
(Court  of  Appeals  of  Kentucky-    Sept  27. 1916.) 

1.  INTOXICATINO  LlQDOBS  «=>146(2)— UKLAW- 

roi.  Saxe. 
There  ia  no  statute  making  it  unlawful  to  so- 
licit orders  in  local  option  territory  for  the  sale 
of  liquors  in  places  where  the  local  option  law 
is  not  in  force. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  160:  Dec.  Dig.  «s»146(2K] 

2.  iNToxicATiRo  LiQuoBs  Qaol47(l) — Unlaw- 

FDL  SAIX— PI.ACE  OF  SaUE. 

Where  accused's  agent,  being  furnished  with 
stamped  envelopes  addressed  to  accused  and  or- 
der blanks  for  liquors,  went  into  a  dry  local  op- 
tion county  end  permitted  persona  to  sample 
whisky,  leaving  order  blanks  with  them,  and  they 
filled  out  orders  on  the  accused,  in  business  in 
a  wet  county,  the  orders  being  accompanied  by 
checks,  and  the  accused  then  expressed  the  liq- 
uors to  them,  he  Was  not  guiltv'of  illegal  sale  of 
intoxicating  liquors  in  dry  local  option  territory, 
since  the  sale  was  made  in  the  county  where  his 
business  was  conducted,  and  his  agent  made  no 
sale  in  the  dry  county ;  the  carrier  acting  as  the 
purdiasers'  agent  and  not  as  the  agent  of  the 
accused. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  162 ;  Dec.  Dig.  «=9l47(l^.] 

Appeal  from  Circalt  Conrt,  Knox  Oonnty. 

R.  N.  Wathen  and  W.  O.  Abel  were  charged 
'  with  unlawful  sale  of  intoxicating  liquors  in 
local  option  territory.  On  motion  the  court 
peremptorily  Instructed  to  find  Abel  not 
guilty.  From  a  Judgment  of  conviction  and 
order  overruling  motion  for  new  trial,  Watb- 
en  appeals.    Reversed  and  remanded. 

Sawyer  A.  Smith,  of  BarboursvUle,  and 
Chas.  C.  Boldrick,  of  Lebanon,  for  appellant 
M.  M.  Logan,  Atty.  Gen.,  and  Overton  S.  Ho- 
gan,  Asst  Atty.  Oen.,  for  the  Commonwealth. 

HURT,  J.  This  Is  an  appeal  by  R.  N. 
Wathen  from  a  Judgment  of  the  Knox  cir- 
cuit court  wherein  he  was  convicted  of  the 
offense  of  unlawfully  selling,  bartering,  and 
loaning,  directly  and  Indirectly,  spirituous, 
vinous,  and  malt  liquors,  In  a  territory  where- 
in the  local  option  law  was  in  force,  and  In 
violation  of  that  law.  The  prosecution, 
which  resulted  in  the  Judgment,  was  based 
upon  an  Information  which  waH  filed  in  the 
circuit  court  by  the  commonwealth's  attorney 
for  the  district  in  which  Knox  county  is  sit- 
uated. The  information  alleged  that  on  or 
about  the  10th  day  of  January,  1916,  the 
appellant  and  W.  O.  Abel  unlawfully  sold, 
bartered,  and  loaned,  directly  and  Indirectly, 
in  Knox  county,  spirituous,  vinous,  and  malt 
liquors  to  C.  L.  Harbin,  contrary  to  and  in 
violation  of  the  local  option  law  whldi  was 
then  In  full  force  and  effect  In  Knox  county. 


The  appellant  and  Abel  entered  pleas  of  sot 
guilty  to  the  charge  set  forth  in  the  Informa- 
tion, and  a  trial  by  Jury  followed.  At  the 
conclusion  of  the  evidence  offered  by  the 
commonwealth  the  accused  moved  the  court 
to  peremptorily  Instruct  the  Jury  to  find  a 
verdict  of  not  guilty.  The  motion  was  sus- 
tained as  to  Abel,  as  the  evidence  did  not 
connect  him  in  any  way  with  the  transactions 
upon  which  the  prosecution  relied  for  a  con- 
viction. The  motion  as  to  appellant  was 
overruled,  and  an  exception  saved.  At  the 
conclusion  of  all  the  evidence,  the  motion  for 
a  direct  verdict  In  his  favor  was  renewed, 
but  was  overruled  by  the  court,  to  which 
ruling  the  appellant  excepted.  The  Jury  re- 
turned a  verdict  finding  the  appellant  guilty 
of  the  offense  charged  In  the  information, 
and  fixed  the  penalty  at  a  fine  of  $80,  and  a 
Judgment  of  the  court  was  rendered  accord- 
ingly. The  appellant's  motion  and  grounds 
for  a  new  trial  being  overruled,  hence  this 
appeaL 

The  grounds  upon  which  a  reversal  of  the 
Judgment  are  urged  are:  First  the  court  err- 
ed to  appellant's  prejudice  In  overruling  his 
motion  for  a  direct  verdict  of  not  guilty  at 
the  conclusion  of  the  evidence  for  the  cchu- 
monwealth  and  at  the  conclusion  of  all  the 
evidence;  second,  the  Instructions  given  the 
Jury  were  erroneous  and  prejudlclaL 

It  is  conceded  that  Knox  county  is  a  "dry'' 
territory,  or  a  county  wherein  the  local  op- 
tion law  is  in  force,  and  that  the  city  of 
Lebanon,  In  Marion  county.  Is  a  "wet"  terri- 
tory, or  a  territory  wherein  the  local  optioc 
law  is  not  in  force,  and  where  the  sale  of 
spirituous,  vinous,  and  malt  liquors  by  a  U 
censed  dealer  Is  lawful. 

There  were  no  contradictions  in  the  evi- 
dence. The  undlsi)uted  facts  of  the  case  ap- 
pear to  be  as  follows:  The  appellant  was  a 
resident  of  Lebanon,  Ky.,  where  be  was  en- 
gaged in  the  business  of  a  dtotUler,  and  also 
maintained  the  business  of  a  wholesale  and 
retail  liquor  dealer,  for  engaging  In  which 
business  he  was  duly  licensed  under  the  laws 
of  the  state.  One  J.  W.  Smith  was  In  the  em- 
ployment of  the  appellant,  and  was  furnish- 
ed by  appellant  with  blanks  on  which  persons 
who  desired  to  purchase  liquors  from  appel- 
lant could  make  an  order  upon  appellant  for 
it,  and  send  them  to  him  by  mall  addressed 
to  him  at  his  place  of  business  in  I/ebanon, 
Ky.  He  was  also  furnished  with  envelopes 
which  were  addressed  to  appellant  at  Leb- 
anon, Ky.,  and  stamped  with  the  necessary 
postage.  In  addition  to  the  above,  Smith 
was  furnished  with  printed  matter,  which 
advertised  the  goods  and  business  of  appel- 
lant Smith's  duties  were  to  go  through  the 
country  and  to  solicit  persons  to  purchase 
the  goods  of  appellant  and  to  deliver  to  them 
the  blank  order  forms  and  envelopes,  and  to 
distribute  the  printed  matter  containing  the 
advertisements,  but  he  made  no  sales  nor  re- 
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eelved  any  money  In  payment  of  goods,  at 
lenst  from  persona  who  resided  In  local  op- 
tion territory.  For  Smith's  services  he  re- 
ceived a  regnlar  salary.  Smith  went  to  Art- 
emus,  In  Knox  county,  and  there  distributed 
tbe  blank  order  forms,  envelopes,  and  the  ad- 
vertising matter  to  a  number  of  persons  who 
resided  at  that  place.  He  also  had  with 
him  some  whisky,  and  gave  to  each  of  sev- 
eral persons  a  drink  of  it  from  a  bottle,  and 
to  one  or  more  of  them  stated  that,  if  they 
should  purchase  whisky  from  appellant,  it 
would  be  similar  In  quality  to  the  drink  of 
whisky  which  they  had  taken.  He  said  to 
the  witness  Harbin  that,  if  he  wanted  any 
of  the  liquor,  he  could  fill  out  the  order 
blank  and  send  it  with  the  money  or  a  check 
to  pay  for  it  to  appellant,  and  that  the  liq- 
uor would  be  as  good  as  the  drink  he  had 
taken.  Just  previous  to  Christmas,  1915, 
Harbin  filled  out  one  of  the  order  blanks  for 
two  gallons  of  whisky,  signed  it  with  his 
name,  and  Inclosed  with  it  In  an  envelope  his 
check  for  the  price  of  the  whisky,  and  sent 
It  by  mail  to  appellant  at  Lebanon.  The 
communication  whick  Harbin  sent  to  appel- 
lant by  mall  requested  appellant  to  ship  to 
him  by  Adams  Express  two  gallons  of  whis- 
ky, and  gave  Harbin's  post  office  address  and 
the  express  office  to  which  he  desired  the 
whisky  to  be  shipped,  and  the  fact  the  price 
was  Inclosed,  and  also  contained  a  state- 
ment that  the  whisky  was  desired  for  his 
personal  and  family  use.  Harbin  received 
tbe  two  gallons  of  whisky  ordered  by  blm 
within  a  day  or  two,  through  the  office  of  tbe 
Adams  Express  Company,  In  the  town  of 
Artemus. 

Proof  was  made  that  three  other  persons 
who  resided  at  Artemus  had  procured  liq- 
uors from  appellant  In  the  same  way  that 
Harbin  did.  The  appellant  objected  to  the 
testimony  offered  In  regard  to  the  purchases 
by  these  three  persons,  but  his  objection  was 
overruled,  to  which  rulings  of  the  court  he 
saved  exceptions.  It  is  unnecessary,  how- 
ever, for  the  purposes  of  the  decision  of  this 
appeal  to  pass  upon  the  question  as  to  wheth- 
er the  admission  of  proof  of  the  three  sales 
to  persons,  other  than  Harbin,  was  error,  as 
the  purchases  of  the  whisky  by  them  were 
made  In  the  same  way  and  manner  as  the 
purchase  by  Harbin,  except  probably  one  or 
more  of  them  sent  to  appellant  a  post  office 
money  order.  Instead  of  his  check,  In  pay- 
ment for  his  purchase. 

[1,2]  The  question  for  decision  upon  the 
facts  of  this  case,  about  which  there  was  no 
dispilte,  Is  a  question  of  law  purely,  and  Is 
whether  the  sale  was  made  either  directly  or 
Indirectly  by  appellant,  In  Knox  county, 
where  the  sale  of  spirituous  liquors  Is  pro- 
hibited by  the  local  option  law,  or  was  It 
made  In  Lebanon,  where  tbe  local  option  law 
does  not  prevail,  and  where,  therefore,  the 
•ale  was  lawful.     It  wlU  be  observed  that 


there  Is  an-' entire  absence  at  proof  that  Smith 
sold  or  attempted  to  make  a  sale  of  the  whis- 
ky to  Harbin.  The  evidence  In  regard  to  the 
actions  and  conduct  of  Smith  only  tends  to 
prove  that  Smith  solicited  Harbin  to  order 
whisky  from  the  appellant  iSt  Lebanon. 
Smith  did  not  receive  any  money  for  the 
whisky;  neither  did  he  make  out  or  receive 
the  order  for  the  whisky;  neither  does  the 
evidence  show  that  he  was  present  or  had 
any  knowledge  of  Harbin  making  the  order. 
If  Smith  had  made  out  the  order  and  pro- 
cured Harbin  to  sign  It  and  forwarded  It 
to  appellant,  the  evidence  shows  that  it 
would  have  been  subject  to  the  approval  of 
appellant,  and  would  not  have  been  a  sale 
until  appellant  had  accepted  the  order  and 
delivered  tbe  whisky  to  the  conmion  carrier, 
consigned  to  Harbin.  In  the  case  of  Com. 
V.  Oast,  Crofts  &  Co.  et  aL,  143  Ky.  674,  137 
S.  W.  515,  Cast,  Crofts  ft  Co.  was  a  corpora- 
tion engaged  in  the  business  of  a  grocer  In 
Jefferson  county.  Charles  House  was  a  trav- 
eling salesman  for  the  corporation,  and  aa 
such  solicited  a  merchant  in  Clay  county  to 
make  and  sign  an  order  to  the  corporation 
for  a  bill  of  goods,  which  Included  cider. 
Upon  the  indictment  and  conviction  of  the 
corporation  and  its  agent.  House,  in  Clay 
county,  for  the  offense  of  unlawfully  selling 
to  Davis,  in  Clay  county,  a  beverage,  decoc- 
tion, and  liquid  mixture  which  produced  in- 
toxication, tbe  court  reversed  tbe  Judgment, 
and  held  that  the  sale  of  the  cider  was  made 
by  the  corporation  to  Davis,  In  Jefferson 
county,  where  the  order  for  tbe  goods  was 
accepted,  and  the  goods  delivered  to  the  rail- 
road, a  common  carrier,  consigned  to  Davis, 
and  that  the  agent.  House,  neither  sold 
nor  delivered  the  cider  to  Davis  at  any 
place.  All  tbe  authorities  hold  that  an 
agent  who  solicits  orders  to  be  made  up- 
on his  principal  for  goods,  which  are  sub- 
ject to  the  approval  and  acceptance  of  the 
principal,  does  not  make  a  sale  of  the  goods, 
but  the  sale  Is  made  by  tbe  principal  when 
be  accepts  the  order  and  delivers  the  goods. 
There  is  no  reason  why  the  same  rule  should 
not  apply  to  a  sale  of  liquor,  as  any  other 
commodity,  unless  changed  by  statute.  There 
is  no  statute  which  makes  unlawful  the  so- 
liciting of  orders  in  local  option  territory 
for  the  sale  of  liquors  in  places  where  the 
local  option  law  Is  not  in  force.  Whitmire 
V.  Com.,  140  Ky.  734,  135  8.  W.  767,  44  L.  H. 
A.  (N.  S.)  445;  Kahn's  Sons  v.  Com.,  143  Ky. 
297,  136  S.  W.  638;  Com.  v.  Cast,  Crofts  & 
Co.  et  al.,  supra.  In  the  Instant  case  the  so- 
licitation for  the  order  for  the  liquors  was 
not  for  a  sale  In  local  option  territory,  but 
for  a  sale  In  "wet"  territory.  There  is  no 
element  of  a  sale  or  contract  for  a  sale  In 
the  negotiations  between  Smith  and  Harbin. 
Harbin  made  application  to  appellant  by  let- 
ter, which  was  addressed  to  and  received  by 
appellant  at  Lebanon,  for  the  sale  of  whisky. 
Inclosed  iu  the  letter  was  the  personal  check 
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of  BiarUii  for  tho  price.  Appellant  was  free 
to  make  the  sale  or  refnae  to  do  so.  He  ac- 
cepted the  order  of  Harbin  at  Lebanon,  there 
accepted  the  check,  and  delivered  the  whisky 
to  the  Adams  Expreos  Company,  a  common 
carrier,  consigned  to  Harbin,  by  the  direc- 
tion of  Harbin.  Under  such  drcnmstances, 
the  comrncm  carrier  la  the  agent  of  the  pur- 
chaser, and  not  of  the  seller.  The  sale  was 
completed  when  the  appellant  delivered  the 
llqnor  to  the  common  carrier,  consigned  to 
Harbin,  and  parted  with  his  control  over  it. 
If  a  loss  of  the  llqnor  had  oecorred  after  Its 
delivery  to  the  exi^eas  company  In  Lebanon, 
the  loss  would  have  been  sustained  by  Har- 
bin, and  he  coold  not  have  refused  to  have 
paid  for  It  Hence  the  sale  was  made  In 
Lebanon,  and  not  directly  nor  Indirectly  In 
Kxufx  connty.  It  has  been  repeatedly  held 
by  this  court  that,  where  one  sends  an  order 
for  liquors  by  letter  to  a  dealer,  accompanied 
by  check,  money  order,  or  money  In  pay- 
ment of  the  price  of  the  liquor,  with  direc- 
tions that  the  Uqnor  be  shlpiied  to  the  pur- 
chaser by  a  common  carrier,  and  the  dealer 
accepts  the  order  and  delivers  the  goods  to 
the  common  carrier,  consigned  to  the  pur- 
chaser, the  sale  Is  made  where  the  goods  are 
delivered  to  the  carrier,  and  not  at  the  point 
where  the  purchaser  receives  them  from  the 
carrier.  The  title  to  the  property  passes 
from  the  seller  to  the  purchaser  when  it  Is 
delivered  to  the  carrier,  consigned  to  the 
purchaser.  In  the  absence  of  any  contract  to 
the  contrary,  as  In  this  case.  Whltmlre  v. 
Com.,  supra;  James  v.  Com.,  102  Ky.  108,  42 
8.  W.  1107,  19  Ky.  Law  Bep.  1045;  Doores 
V.  C<Mn.,  121  Ky.  226,  89  S.  W.  162,  28  Ky. 
Law  R^.  192 ;  Kahn's  Sons  v.  Com.,  supra ; 
Com.  y.  Oast,  Crofts  &  Co.  et  al.,  supra ; 
McDermott  v.  Com.,  96  S.  W.  474,  29  Ky.  Law 
Rep.  750;  Com.  v.  Price  &  Lucas  Vinegar 
Co.,  106  8.  W.  102,  81  Ky.  Law  Rep.  1350; 
Parker  v.  Com.,  147  Ky.  715,  145  8.  W.  764 ; 
Com.  V.  Wilson,  145  Ky.  413,  140  S.  W.  644; 
Josselson  Bros.  v.  Com.,  158  Ky.  787,  166  S. 
W.  234;  Josselson  Bros.  v.  Com.,  159  Ky. 
468,  167  S.  W.  374 ;  Rlst  v.  Com.,  169  Ky. 
753,  169  8.  W.  475;  Geo.  Weldemann  Brew- 
ing Co.  V.  Com.,  123  Ky.  556,  96  S.  W.  834, 
29  Ky.  Law  Rep.  1026;  American  Pure  Food 
Co.  V.  Com.,  150  Ky.  470,  167  8.  W.  374; 
Calhoun  v.  Com.,  164  Ety.  70,  166  S.  W.  1077; 
Rlst  V.  Com.,  162  Ky.  80,  172  S.  W.  93. 

Hence,  there  being  no  evidence  which  con- 
duced to  show  that  the  sale  of  the  liquor  to 
Harbin  was  made  either  directly  or  Indirect- 
ly In  Knox  connty,  the  court  was  In  error 
in  overruling  the  motions  of  appellant  to  di- 
rect a  verdict  in  his  favor  at  the  close  of 
the  evidence  for  the  commonwealth,  aa  well 
as  at  the  close  of  all  the  evidence. 

Having  arrived  at  the  above  conclusion, 
it  Is  unnecessary  to  consider  the  instruc- 
tions given  to  the  Jury,  but  suffice  it  to  say 
they  were  erroneous,  In  that  they  were  not 


in  conformity  to  the  principles  of  this  opin- 
ion. 

The  judgment  Is  reversed,  and  cause  re- 
manded for  proceedings  oanslstent  with  tbla 
opinion. 


HOSKINS  V.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Sept.  27,  IfilA) 

1.  iRTOZioATiirs  Liqnou  ^al40— Oivmiskb 

— POSSXSSIOM  FOB  SaLB— ElXlIBNTS. 

To  sustain  an  Indictment  under  Ky.  St.  | 
2567b,  subsec.  2,  for  having  posaession  of  spiritu- 
ous and  malt  Honors  for  the  purpose  of  sale  in 
local  optkm  territory,  it  is  necessary  to  show  that 
defendant  had  such  llqnors  in  his  possession,  and 
that  he  had  possession  for  the  purpose  of  sale 
in  local  option  terrttorr,  though  not  necessary  to 
show  a  purpose  to  sell  the  liquor  in  the  county 
where  poasMsion  was  had. 

[Bd.  Note.— For  other  cases,  see  Intoxlcatlnff 
Liquors,  Cent  Dig.  f  150;   Dec.  Dig.  «=9l40.] 

2.  laToxioATino  Liquobs  4=168— PosaEaaioir 

BT  AOKHT  FOB  SALE. 
Under  such  statute  possession  of  liquor  by 
defendant's  agent  is  a  possession  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I^uors,  Cent  Dig.  U  189-192;  Dec.  Dig.  «=> 

3.  Intoxicatino  LiquoBS  «s»238(4)— Offens- 
es —  Possession'  fob  Sale  —  QimsTioN  fob 

JUBT. 

In  a  prosecution  under  Ky.  St  i  2557b, 
subsec.  2,  for  having  possession  of  liqnor  for  the 
purpose  of  sale  in  local  option  territory,  evi- 
dence held  to  make  defendant's  guilt  a  question 
for  the  jury. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Cent  Dig.  K  328,  830;  Dec.  Dig.  «s> 

4.  iNTOZIOATIIf  O  LiquOBS  «S>224^P0SSK8SI0N 

fob  Sale— Pbesumption- "Beeb." 
In  such  prosecution,  where  the  liquor  in  de- 
fendant's possession  is  proven  to  be  "beer," 
which  Is  a  malt  liquor,  the  court  will  presume 
that  it  is  intoxicating  without  proof  of  that  fact, 
though  defendant  may  rebut  such  presumption. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  275-281 ;   Dec.  Dig.  «=> 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Beer.] 

6.  CanoNAi.  Law  ^=31172(1)  —  Ihtoxioatino 
LiquoBs  4=>239(1)— Possession  fob  Sale— 
Ihstbuction— Penalty. 
In  a  prosecution  under  Ky.  St  S.  2557b, 
subsec  2,  for  having  possession  of  spirituous, 
vinous,  and  malt  liquors  for  sale  in  locid  option 
territory,  punishable  by  fine  of  not  less  than  $60 
nor  more  than  $100,  and  Imprisonment  for  not 
less  than  10  nor  more  than  50  days,  an  in- 
struction that  if  defendant  had  in  his  possession 
for  sale  liquor  and  liquid  mixtures  that  would 
produce  intoxication,  to  convict  and  fix  his  pen- 
alty at  a  fine  not  less  than  $20  nor  more  than 
$100,  the  penalty  for  a  violation  of  section  2657a 
for  a  sale  in  local  option  territory  of  a  beverage, 
liquid  mixtures,  etc..  Inducing;  intoxication,  au- 
thorized a  penalty  for  a  different  offense  than 
that  with  which  defendant  was  charged,  and 
was  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cmt  Dig.  {{  3128,  3154;  Dec.  Dig.  «=> 
1172m;  Intoxicating  Liquors,  Cent  Dig.  S| 
331,  333,  841,  847;  Dec.  Dig.  «s>239(l).] 

Appeal  from  Circuit  Court,  Perry  County. 
J.  8.  Hosklns  was  convicted  of  imlawfully 


4s»For  othw  ea«w  ■••  sun*  topic  and  KET-NUUBBR  In  all  K«r-Numbarad  DlgesU  and  Indaxei 


Digitized  by 


Google 


Kyj 


HOSKINS  y.  COMMOKWEAI/TH 


849 


baTlng  In  Ida  pofsseoaloii  aplrltaoos  and  malt 
liquors  and  mlzturea  thwreof  for  aale  in  local 
option  territory,  and  lie  appeals.  Reversed, 
and  cause  remanded. 

J.  O.  Begley,  of  Hasard,  and  J<An  Ia  Dix- 
on, of  Hyden,  for  appellant  M.  M.  Logan, 
Atty.  Oen.,  and  Orerton  S.  Hogan,  Aast  Atty. 
Gen.,  for  the  Commonwealth. 

HURT,  X  From  a  Judgment  of  the  Perry 
circuit  court  Imposing  upon  him  a  fine  of 
9100  for  a  Tlolation  of  section  2657b,  snbsec. 
2,  Ky.  St,  the  appellant,  J.  S.  Hoflklns,  has 
appealed  to  this  court.  The  Indictment  upon 
which  he  was  convicted  accuses  him  of  un- 
lawfully having  in  his  possession  spirltuoas, 
vinous,  and  malt  Uquors  and  mixtures  there- 
of for  the  purpose  of  selling  them  in  territory 
-wherein  the  local  option  law  is  in  force. 
His  gronnds  and  motion  for  a  new  trial  were 
overruled.  His  grounds  for  seeking  a  rever- 
sal of  the  Judgment  are  that  the  court  erred 
to  the  prejudice  of  his  substantial  rights: 

(1)  By  overruling  his  motion  for  a  direct  ver- 
dict by  the  Jury  In  his  favor  at  the  conclu- 
sion of  the  evidence  for  the  commonwealth, 
and  at  the  conclusion  of  all  the  evidence; 

(2)  and  by  mlsinstnicting  the  Jury  as  to  the 
law  controlling  the  case. 

The  evidence  offered  upon  the  trial  was, 
In  substance,  as  follows: 

L.  D.  Smith,  offered  as  a  witness  by  the 
commonwealth's  attorney,  stated  that  he  was 
the  agent  of  the  Louisville  Sc  Nashville  Rail- 
road Ck>mpany  at  Krypton,  a  station  npon 
that  road  in  Perry  county;  that  on  July  26, 
1915,  as  such  agent,  he  delivered  to  the  appel- 
lant two  barrels  of  stuff,  which  was  billed 
"beer,"  and  on  July  29,  1915,  he  delivered  to 
lilm  four  barrels  of  the  same.  These  six  bar- 
rels had  been  shipped  upon  the  railroad  to 
appellant  by  the  Jung  Brewing  Company,  of 
Xicxington,  Ky.,  and  that  according  to  his 
t)est  recollection,  the  appellant  was  there 
at  Krypton  on  the  dates  above  mentioned, 
and  in  person  received  and  receipted  for  the 
Bix  barrels,  which  were  designated  upon  the 
bills  as  containing  beer ;  that  he  was  inform- 
ed that  appellant  was  at  the  time  a  mer- 
diant  and  engaged  in  the  business  of  a  mer- 
chant at  Hyden,  in  Leslie  county. 

The  appellant,  testifying  for  himself,  stat- 
ed that  he  only  received  four  barrels,  and 
that  they  contained  a  liquor  called  "White 
Ribbon  beer" ;  that  he  did  not  receive  at  the 
station  nor  receipt  for  these  barrels  In  per- 
aoa,  but  that  same  was  done  for  him  by 
teamsters,  who  had  authority  from  him  to  do 
so;  that  the  barrels  were  brought  to  him 
unopened  at  Hyden,  in  Leslie  county;  that 
he  sold  the  stuff  at  16  and  20  cents  per  bot- 
tle, containing  a  little  less  than  a  i^t,  at 
bis  place  of  business  tn  Byden;  that  he 
drank  of  the  stuff,  and  that  it  was  in  no  wise 
Intoxicating ;  that  he  had  never  at  any  time 
any  latoxieatlng  liquors  in  his  possession  in 
Ferry  county  for  the  purpose  of  selling  same. 


J.  L.  Dixon,  a  witness  for  appellant,  stated 
that  he  had  at  different  times  drunk  two  or 
three  bottles  of  the  White  Klbbon  beer  which 
appellant  sold,  and  that  it  was  not  Intoxi- 
catiag.  OCbe  proof  further  showed  that  from 
Krypton  to  the  Leslie  county  line  was  about 
1^  mUes. 

[1]  To  sustain  an  Indictment  for  the  of- 
fense of  which  the  Indictment  accused  ap- 
pellant, it  is  necessary  that  it  be  proven: 
(1)  That  the  accused  had  in  his  possession 
spirituous,  vinous,  and  malt  liquors ;  and  (2) 
that  he  had  them  in  possession  for  the  pur- 
pose of  making  sales  of  fbem  in  territory 
wherein  the  local  option  law  is  in  force.  It 
Is  not  essential  to  proving  the  offense  that 
It  be  riiown  that  a  purpose  exists  on  the  part 
of  the  accused  to  sell  the  liquors  in  the 
county  wherein  they  are  held  in  possession, 
as  the  statute  which  creates  the  offense 
makes  it  unlawful  to  have  such  liquors  In 
possession  for  the  purpose  of  seUlng  them  In- 
any  territory  wherein  the  local  option  law  is 
in  force.  Section  25671)^  subsec.  2,  Ky.  St 
In  the  Instant  case,  under  the  indictment,  the 
offense  is  made  out  when  it  is  proven  that 
the  accnued  had  in  his  possession,  in  Perry 
county,  spirituous,  vinous,  or  malt  liquors, 
accompanied  with  the  purpose  of  selling  them 
in  a  territory  wherein  the  local  option  law 
prevails. 

[2]  It  is  contended  that  appellant  was  nev- 
er in  possession  of  any  liquors  in  Perry 
county,  and  that  his  possesiilon,  by  his  agent, 
was  not  a  possession  within  the  meaning  of 
the  statute.  This  contention  is  not  sound, 
since  one  may  be  gnllty  of  the  offense  of  an 
unlawful  sale  of  liquors  made  by  his  agent, 
and  it  does  not  appear  that  a  possession  of 
liquors  by  one's  agent  is  less  efficient  for  the 
promotion  of  Its  sale  than  a  possession  of  it 
by  the  prindpaL 

[3, 4]  The  proof  by  the  commonwealth  was 
that  the  barrels  were  received  and  receipted 
for  by  the  appellant  in  person,  and  that  the 
barrels  shipped  to  and  delivered  to  appellant 
were  billed  as  containing  beer,  and  were 
consigned  to  him  by  a  brewer.  Beer  is  a 
malt  liquor,  and,  while  it  is  essential  to  con- 
stitute guilt  of  the  offense  for  which  appel- 
lant was  Indicted  that  the  malt  liquor  should 
be  also  intoxicating,  when  it  is  proven  to  be 
beer,  the  court  will  presume  or  take  judicial 
knowledge  that  it  is  Intoxicating,  without 
proof  to  that  effect,  as  it  will  presume  that 
whisky,  brandy,  wine,  rum,  or  ale  Is  intox- 
icating, without  proof  of  their  Intoxicating 
effects.  Gourley  v.  Com.,  140  Ky.  221,  131 
S.  W.  84,  48  L.  R.  A.  (N.  S.)  816;  Slzemore  v. 
Com.,  140  Ky.  338,  131  S.  W.  3T;  Flanders  v. 
Com.,  140  Ky.  38,  130  S.  W.  809;  Locke  v. 
Com.,  74  S.  W.  664,  25  Ky.  Law  Rep.  76.  It  is 
a  reasonable  Inference  that  one  who  pur- 
chases and  receives  six  barrels  of  beer  has 
the  intention  of  selling  it  Hence,  when  the 
evidence  showed  that  a  brewer  had  shipped 
to  appellant  four  to  six  barrels,  which  were 
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labeled  and  billed  as  contalnlnK  beer,  and 
tbat  appellant  receipted  for  the  barrels,  and 
took  tbem  Into  bis  possesulon  in  a  local 
option  territory,  and  tbat  his  place  of  busi- 
ness was  in  a  territory  where  the  local  option 
law  was  in  force,  it  was  snfflclent  evidence  to 
warrant  the  court  in  submitting  to  the  Jury 
for  its  determination  the  issue  as  to  whether 
appellant  had  malt  liquors  in  bis  possession, 
either  in  person  or  by  agent.  In  Perry  county, 
for  the  purpose  of  selling  It  in  a  local  option 
territory.  The  appellant  may,  by  proof,  if 
he  can,  rebut  the  presumption  tbat  th«  bar- 
rels contained  an  intoxicating  beverage.  As 
to  whether  the  beer  was  of  an  intoxicating 
quality  was  an  issue  of  fact  for  the  Jury. 
Hence  the  court  was  not  In  error  when  it 
overruled  the  appellant's  motion  for  a  di- 
rect verdict  in  his  favor. 

[6]  2.  The  court  instructed  the  jury,  In 
substance,  that  if  it  believed  beyond  a  rea- 
sonable doubt  that  appellant  bad  in  his  pos- 
sessiou.  In  Perry  county,  for  sale,  "liquor 
decoctions  and  liquid  mixtures  a  beverage 
that  will  produce  intoxication,"  to  find  him 
guilty,  and  to  fix  his  penalty  at  a  fine  In  any 
sum  not  less  than  $20  nor  more  than  $100. 
The  penalty  provided  oy  the  instruction  Is 
the  one  prescribed  for  a  violation  of  section 
2557a,  for  a  sale  in  local  option  territory  of 
a  beverage,  decoction  or  liquid  mixture  which 
produces  or  causes  intoxication,  and  not  the 
penalty  for  having  in  possession  spirituous, 
vinous,  or  malt  liquors  for  sale  In  local  option 
territory,  as  provided  for  by  section  25d7b, 
subsec.  2,  and  for  the  alleged  violation  of 
which  statute  the  ai>pellaut  was  indicted 
and  tried.    ^ 

It  will  be  observed  that  section  25S7  made 
it  unlawful  to  sell,  barter,  or  loan,  directly  or 
indirectly,  in  a  place  where  the  local  option 
law  is  in  force,  spirituous,  vinous,  or  malt 
liquors,  and  fixed  the  punishment  of  any  one 
who  is  guilty  of  so  doing  at  a  fine  of  not 
less  than  $60  nor  more  than  $100  and  Im- 
prisonment for  not  less  than  20  nor  more 
than  40  days.  Section  2557a  makes  it  unlaw- 
ful to  sell,  barter,  or  loan,  directly  or  indi- 
rectly, a  beverage  containing  any  alcohol,  or 
any  liquid  mixture  or  decoction  which  pro- 
duces or  causes  intoxication,  in  a  territory 
where  the  local  option  law  Is  in  force,  and 
fl.xes  a  penalty  upon  any  one  who  may  be 
guilty  of  so  doing  at  a  fine  in  any  sum  not 
less  than  $20  nor  more  than  $100.  By  an 
amendment  to  that  statute  it  is  provided  that 
it  shall  not  be  unlawful  to  sell,  barter,  or 
loan  any  beverage,  liquid  mixture,  or  decoc- 
tion for  the  sale  of  which  the  United  States 
does  not  require  the  payment  of  the  special 
tax  required  of  retail  liquor  dealers. 

Section  2557b,  subsec.  2,  under  which  ap- 
pellant was  indicted,  makes  it  unlawful  to 
sell,  lend,  give,  procure  for,  or  furnish  to  an- 
other, or  to  have  in  possession  for  the  pur- 
pose of  selling  any  spirituous,  vinous,  or  malt 


liquors  in  any  territory  where  this  local  op- 
tion law  is  in  force,  and  fixes  the  penalty 
for  the  violation  of  tbe  statute  at  a  fine  of 
not  less  than  $50  nor  more  tlian  $100,  and 
imprisonment  for  not  less  than  10  nor  more 
than  60  days.  Each  of  these  statutes  de- 
scribes and  creates  a  distinct  offense  and  in- 
flicts a  different  penalty  for  Its  commission 
from  either  of  the  others.  No  other  penalty 
can  be  lawfully  inflicted  for  a  violation  of 
either  of  these  statutes,  except  the  one  pre- 
scribed for  its  violation  by  the  statute.  The 
offense  created  by  section  2557b,  subsec  2, 
by  having  in  possession  liquors  for  the  pur- 
pose of  sale.  In  territory  where  the  local  option 
law  prevails.  Is  confined  to  having  In  pos- 
session for  such  spirituous,  vinous,  and  malt 
liquors,  and.  does  not  make  it  unlawful  to 
have  In  possession  for  the  purpose  of  sale  a 
"beverage,  decoction,  or  liquid  mixture, 
which  will  produce  or  cause  Intoxication," 
unless  the  liquor  had  in  possession,  by  what- 
ever name  called,  is  a  spirituous,  vinous,  or 
malt  liquor,  or  a  mixture  of  these  liquors, 
or  a  mixture  of  one  or  more  of  these  liquors 
with  another  beverage,  and  the  liquor  must 
be  intoxicating  or  one  wtdch  the  law  will 
presume  to  be  intoxicating.  The  indictment 
in  the  instant  case  charged  the  possession  of 
spirituous,  vinous,  or  malt  liquors  and  mix- 
tures thereof,  and  the  guilt  of  appellant  turn- 
ed, in  part,  upon  whether  or  not  he  had  in 
his  possession  for  the  purpose  of  sale  in 
prohibited  territory  qpirituous,  vinous,  or 
malt  liquors  or  mixtures  of  them,  but  the 
Instruction  complained  of  permitted  him  to 
be  found  guilty,  if  he  had  in  bis  possession 
a  decoction  or  liquid  mixture  or  beverage 
which  produces  intoxication,  and  the  Impo- 
sition of  the  penalty  for  selling  a  beverage, 
liquid  mixture,  or  decoction  which  will  pro- 
duce intoxication,  in  a  prohibited  territory, 
and  other  than  the  penalty  prescribed  by  the 
statute  for  the  violation  of  which  he  was 
indicted  and  tried.  The  instruction  was  er- 
roneous and  prejudicial.  Threlkeld  v.  Ck)m., 
167  Ky.  615,  181  S.  W.  175;  Sizemore  v. 
Com.,  140  Ky.  338,  131  S.  W.  37. 

For  the  reasons  indicated,  the  Judgment  la 
reversed,  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


WOODS  V.  OOMMONWBAI/TH. 

(Court   of   Appeals    of    Kentucky.      Sept.    27, 
1016.) 

1.  InroxicATiNa  Liquobs  €=>224 — Oftknsk — 
Possession  fob  Sale— EtEMENTs— Peoof. 
To  sustain  a  charge  of  unlawfully  haying 
possession  of  spirituous  liquor  for  the  purpose 
of  sale  in  local  option  territory,  in  violation  of 
Ky.  St  {  2557B,  subsec.  2,  the  commonwealth 
must  prove  that  the  accused  had  the  liquor  in 
his  possession,  for  the  purpose  of  sale  in  local 
option  territory,  but  when  be  is  shown  to  have 
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*he  Hqnor  In  hia  poaaession  for  aadi  sale,  it  i» 

not  necessary  to  prove  that  he  made  a  sale  of  it. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 

Liquors,  Cent  Dig.  fS  275-281 ;  Dec.  Dig.  «=» 

2.  IirroxrcATiNo     LiqiroBS     «=9236(7)  —  Oj- 
FENSEs— Sufficiency  of  Evidknce. 

A  charge  of  having  poasesaion  of  i^irltuona 
liqnor  for  purpose  of  sale  in  local  option  terri- 
tory, in  violation  of  Ky.  St.  §  25S7B,  subsec.  2, 
may  be  supported  by  drcumstantial,  as  well  as 
by  direct,  evidence. 

[Ed.  Note.— For  other  caaea,  a«e  Intoxicating 
Liquors,  Cent  Dig.  i  309;  Dec.  Dig.  «=s236 
(7).l 

3.  iRTOxiOATiNa    Liquors    ®=>140— Poseoss- 
sioN  FOB  Sale— Intent— Statute. 

In  a  prosecution  under  Ky.  St.  {  2557B, 
subsec.  2.  for  unlawful  possession  of  spirituous 
liqnor  for  the  purpose  of  sale  in  local  option 
territory,  the  prosecution  would  not  fail,  by  a 
failure  to  prove  that  defendant  had  a  purpose 
to  sell  it  in  the  county  of  the  venne,  if  he  had 
poasesmon  in  that  county,  and  there  had  the 
purpose  of  selling  it  in  local  option  territory. 

[Gd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  150;  Dec.  Dig.  <g=>140.] 

4.  IWTOXiCATiNO  LiQTroBS  «=»2S8(1)— Posses- 
sion FOB  Sale— SuFFiciENCT  of  Evidence. 

In  such  prosecution,  evidence  held  to  make 
defendant's  guilt  a  question  for  the  jury.- 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  324,  325,  327 ;  Dec.  Dig. 
«=»238a).] 

Appeal  from  Circuit  Court,  Perry  County. 

Ruck  Woods  was  convicted  of  unlawfully 
baring  spirituous  liquor  In  his  possession 
.for  tbe  purpose  of.  sale  In  territory  where 
the  local  option  law  whs  In  force,  and  he 
appeals.     Affirmed. 

J.  G.  Begley,  of  Hazard,  and  John  L.  Dix- 
on, of  Hyden,  for  appellant.  M.  M.  Logan, 
Atty.  Gen.,  and  Ovetton  S.  Hogan,  Asst. 
Atty.  Gen.,  for  the  Commonwealth. 

HURT.  3.  The  appellant.  Ruck  Woods, 
was  indicted  by  the  grand  jury,  In  the  Perry 
circuit  court  for  the  offense  of  unlawfully 
having  in  his  possession,  in  Ferry  county, 
which  is  a  territory  wherein  local  option  law 
is  in  force,  spirituous  liquor  for  the  purpose 
of  selling  It  in  territory  where  the  local 
option  law  is  in  force,  being  the  offense  de- 
nounced in  section  2567B,  subsec.  2,  Ky.  St. 
A  trial  resulted  In  a  conviction  by  the  jury 
of  the  offense,  and  the  fixing  of  his  penalty 
at  a  fine  of  1100  and  60  days'  imprisonment 
in  the  county  jail,  and  a  judgment  of  the 
court  was  rendered  In  accordance  with  the 
verdict  of  the  jury.  He  filed  grounds  and 
moved  tbe  court  to  set  aside  the  verdict  and 
Judgment  and  to  grant  him  a  new  trial, 
wliicfa  motion  the  court  overruled.  Hence 
this  appeaL 

Two  reasons  are  nrged  for  a  reversal  of 
tbe  judgment:  First,  the  court  erred  in  over- 
mllng  appellant's  motion  for  a  direct  ver- 
dict, in  his  favor,  at  tbe  condusion  of  the 
evidence  for  the  commonwealth,  and  at  the 
conclusion  of  all  tbe  evidence;    second,  the 


court  failed  to  properly  Instruct  tbe  Juqr 
as  to  the  law  of  the  case. 

Tbe  determination  of  tbe  soundness  of  ap- 
pellant's contention  that  the  court  should 
have  sustained  his  motion  for  a  direct  ver- 
dict, in  his  favor,  at  the  conclusion  of  the 
evidence  for  tbe  commonwealth  and  at  the 
conclusion  of  all  the  evidence,  makes  an  ex- 
amination of  the  evidence  necessary.  It  is 
conceded  that  the  local  option  law  prevails 
In  Perry  county.  L.  D.  Smith,  the  agent  for 
tbe  Adams  Express  Company,  and  the  agent 
at  tbe  railroad  at  Krypton,  in  Perry  county, 
was  introduced  as  a  witness  for  the  prosecu- 
tion and  stated  that  he  was  acquainted  with 
the  appellant,  whom  he  called  Ruck  Wooton, 
and  that  as  such  agent  he  received  and  de- 
livered to  appellant,  in  person,  four  gallons 
of  whisky  between  November  27,  1914,  and 
January  30,  1915 ;  that  two  gallons  we're  de- 
livered to  him  at  Krypton,  In  Perry  county, 
at  one  time  and  a  gallon  upon  each  of  two 
other  occasions;  that  on  each  of  tbe  fol- 
lowing dates  be,  at  the  same  place,  deliver- 
ed to  appellant  a  gallon  of  whisky,  viz.:  June 
22,  July  4,  July  12,  and  July  19,  1915.  The 
witness  further  stated  that  he  was  informed 
that  appellant  resided  at  some  place  in  Les- 
lie county  at  tbe  times  mentioned. 

Tbe  appellant  testified  in  his  own  behalf, 
but  did  not  make  nor  offer  aify  explanation 
as  to  wby  be  bad  ordered  the  liquors  to  l>e 
shipped  to  him  in  the  name  of  Buck  Wooton, 
Instead  of  Ruck  Woods,  and  confessed  to 
having  received,  at  Krypton,  only  the  four 
gallons  of  whisky  which  the  express  agent 
testified  to  having  delivered  to  him  in  the 
name  of  Ruck  Wooton,  between  November 
27,  1914,  and  January  30,  1915,  though  he 
did  not  deny  having  received  the  liquors, 
which  tbe  express  agent  testified  to  having 
delivered  to  bim  between  June  22,  and  July 
19,  1915.  He  testified  that  he  bad  procured 
tbe  four  gallons,  which  he  admitted  having 
received,  for  his  own  personal  use,  and  that 
he  received  it  at  Krypton  and  carried  it  to 
his  home,  which  was  upon  Buck  creek,  in 
Leslie  county  and  there  drank  all  of  It  him- 
self; that  he  did  not  drink  any  of  it  in 
Perry  county  and  did  not  sell  any  of  it  at 
any  place.  He  stated,  also,  that  be  did  not 
remember  whether  he  cut  open  the  packages, 
in  which  the  liquors  were  shipped  to  him, 
in  Perry  county  or  not,  but  afterwards  stat- 
ed that  he  did  cut  open,  the  packages  at 
Krypton,  and  put  the  vessels,  which  con- 
tained the  whisky,  in  his  saddlebags. 

Blge  Woods,  the  father  of  appellant,  testi- 
fied that  appellant  lived  vrith  him,  in  Leslie 
county,  and  that  appellant  brought  the  whis- 
ky to  his  home,  and  there  it  was  drunk  by 
appellant,  the  witness  Bige  Woods,  and  the 
members  of  bis  family.  This  statement  Is  a 
contradiction  of  tbe  testimony  of  appellant, 
who  stated  that  he  drank  all  of  the  whisky 
himself. 


«s:>For  othwr  cbm*  im  um*  topic  aad  KKY-MUMBBB  In  all  K«]r-Muml>er«d  ClsoiU  and  Isdanea 


Digitized  by 


Google 


362 


188  SO  U'i'H  WUSTXRN  KBPOBTBB 


(Ky. 


in  To  snstaln  snch  a  charge  as  the  appel- 
lant was  convicted  of,  the  commonwealth 
mnst  prove  two  things,  which  go  to  make 
up  the  elements  of  the  offense.  It  must 
prove  tliat  the  accused  had  the  spirituous 
liqaor  in  his  possession;  and,  second,  that 
he  had  it  In  his  possesidon  for  the  purpose 
of  selling  It  In  territory  in  which  the  sale  of 
liquor  Is  prohibited,  or,  in  other  words,  ter- 
ritory in  which  the  local  option  law  la  in 
force.  When  the  accused  is  shown  to  have 
had  the  liquor  in  his  possession,  it  is  not 
necessary,  in  order  to  suroort  the  charge, 
that  it  be  proven  that  be  made  a  sale  or 
sales  of  It,  but  the  indictment  is  sustained 
when  It  Is  proven  that  he  had  It  in  his  pos- 
session for  the  purpose  or  with  the  intention 
of  selling  It  in  local  option  territory. 

[1,  3}  As  in  all  other  cases  where  a  crim- 
inal or  penal  charge  is  made,  the  charges 
may  be  supported  by  drcumstantial,  as  well 
as  by  direct,  evidence.  Direct  proof  was 
made  that  appellant  had  the  liquor  in  his 
possession  in  Perry  county,  and  this  was  ad- 
mitted. The  only  contested  issue  was  wheth- 
er or  not  he  had  the  whisky  in  his  posses- 
sion, In  Perry  county,  for  the  purpose  of  sell- 
ing it  In  local  option  territory.  If  the  appel- 
lant's statement  is  true  that  he  bad  the  liq- 
uor in  his  possession  for  the  purpose  of  using 
it  himself,  and  without  any  purpose  to  sell 
It  In  local  option  territory,  then  he  was  guilt- 
less of  any  violation  of  the  law.  The  lan- 
guage of  the  act,  with  whose  violation  ap- 
pellant is  charged,  is — 

"or  to  have  in  hla  possession  spirituons,  vi- 
nous, or  malt  liquors  for  the  purpose  of  idl- 
ing them  in  any  territory  where  said  act  is  in 
force.    •    •    ••» 

[4]  Hence  the  dndictment  does  not  ftdl  by 
a  failure  of  proof  that  appellant  had  a  pur- 
pose to  sell  the  whisky  In  Perry  county,  if 
he  had  it  in  possession  in  Perry  county  and 
there  had  the  purpose  of  selling  it  in  a  ter- 
ritory where  the  local  option  law  is  in  force. 
If  the  evidence  conduced  to  prove  that  ap- 
pellant had  the  whisky  in  his  possession  for 
the  purpose  of  selling  It  in  local  option  ter- 
ritory, then  the  question  was  one  for  the 
Jury,  as  in  every  case  where  the  evidence 
tends  to  support  and,  also,  to  disprove  an  ea- 
sential  allegation.  The  Jury  may  look  to  and 
consider  all  the  facts  and  circumstances  in 
evidence,  and  the  circumstances  may  be  of 
such  character  as  to  outweigh  direct  evi- 
dence which  may  be  given  upon  the  issue. 
The  frequency  of  his  purchases,  and  the 
quantity  of  liquors  purchased,  the  fact  that 
appellant  goes  Into  a  county  other  than  the 
one  of  his  residence  and,  under  a  name  other 
than  bis  own,  orders  the  liquors  shipped  to 
him  are  circumstances  from  which  it  may  be 
Inferred  that  he  had  secured  the  liquors  for 
the  purpose  of  selling  them,  and  hence  the 
court  was  not  In  error  in  submitting  the  is- 
sue to  the  Jury.    McGnlre  t.  Commonwealth, 


99  S.  W.  612,  30  Ky.  Law  Bcfpi  720;  Com- 
monwealth V.  Stone,  166  Ky.  838,  176  S.  W. 
1138;  Combs  v.  Commonwealtb,  162  Ky.  86, 
172  8.  W.  101 ;  Peters  v.  Commonwealth,  164 
Ky.  689,  169  S.  W.  631;  King  v.  Common- 
wealth, 143  Ky.  127,  136  S.  W.  147. 

The  instruction  comidalned  of  submitted 
to  the  jury  the  questions  as  to  whether  or 
not  the  api)eUant  had  in  his  possession  spirit- 
uous liquors  in  Perry  county,  and  also  wheth- 
er appellant  had  such  possession  in  Perry 
county  for  the  purpose  of  seUing  the  liquors 
in  local  option  territory,  and  is  not  subject 
to  the  criticism  made  In  regard  to  It. 

The  judgment  Is  affirmed. 


LASI/BT  T.  DEPP,  SoperintendCBt,  et  aL 

(Court    of   Appeals   of   Kentucky.      Sept    27, 
1916.) 

1.  Judgment  «s»742— MAmas  Conoludbd— 
C01J.ATESA.L  Attack. 

A  judgment  finding  that  plaintifl  was  enti- 
tled to  teach  a  certain  school,  regardless  of 
charges  of  immoral  conduct,  is  not  conclusive 
as  against  a  subsequent  finding  of  the  superin- 
tendent of  schools  that  be  was  guilty  of  such 
conduct  and  order  suspending  him  therefor. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  ||  126&-1274,  1288;  Dec.  Dig.  <8s» 
742.] 

2.  SOHOOU  AND  SoHooi.  DzsTBicxa  «=»141(Q 
— Rei(ova£    of    Tkachebs — Pbocekoimos— 

NOTICB. 

Under  Ky.  St.  |  4417,  in  a  proceeding  to 
snspend  or  remove  a  teacher  for  Inoompeteney, 
neglect  of  duty,  immoral  conduct,  or  oUier  dis- 
qualification, a  notice  from  the  county  super- 
intendent to  the  teacher  should  specify  the  act 
or  acts  charged,  and  also  the  date  of  conmiis- 
irion. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districts,  Cent  Dig.  f  304;  Dec.  Dig. 
<S=>141(6).] 

8.  Schools  and  Sohooi,  Disroiovs  ^=»141(5) 
— Rbuovai.    or    TBAOHsas— PBocEBDiHas— 
Notice. 
Although  a  notice  under  Ky.  St.  |  4417,  for 
removal  of  a  teacher  for  alleged  immoral  c<hi- 
duct,  is  insufficient  in  form,  a  judgment  remov- 
ing aim  is  not  void,  where  he  appeared  at  the 
bearing  and  submitted  to  trial  after  a  demur- 
rer to  the  notice  and  proceedings  was  overruled. 
[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  I  304;  Dee.  Dig. 
<3s>141(6).] 

4.  JuDoinNT  «=3490(2)— CouiAiniAi.  Attack 
— Voidable  Judombrt. 

A  judgment,  which  is  voidable  only,  through 
insufficiency  of  notice,  not  questioned  on  the 
trial,  is  not  subject  to  collateral  attack. 

rEi'd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  927;  Dec.  Dig.  <r3>490(2).] 

5.  Schools  and  School  Districts  «s>141(6) 
-—Removal  of  Tbaohebs— -PBooEBDinos— 
Notice. 

The  proper  proceeding  of  a  teacher,  remov- 
ed under  Ky.  St  |  4417,  by  the  superintendent 
for  alleged  immoral  conduct  if  he  is  aggrieved 
by  the  removal,  is  by  appeal  to  the  state  super- 
intendent, under  section  4418. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f  304;  Dec.  Dig. 
<8=>141(6).] 
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Injunction  by  Rlebard  Laaley  against  Net- 
tle B.  D^p,  Superintendent,  and  others.  On 
motion  to  dissolve  tlie  injunction  granted  by 
ttae  circuit  court    Motion  sustained. 

S.  n  Jones,  of  Glasgow,  for  plaintiff. 
Balrd  ft  Richardson,  of  Glasgow,  for  de- 
fendants. 

SETTLE!,  J.  This  case  is  before  me,  as  a 
judge  of  the  Court  of  Appeals,  on  motion  by 
the  defendants,  Nettie  B.  Depp,  county  su- 
perintendent of  common  schools  of  Barren 
county,  Samuel  L.  Dotson,  claiming  to  liave 
been  employed  to  teach  the  White's  Chapel 
school  in  colored  common  school  district  U, 
Barren  county,  and  J.  6.  Crenshaw  and  oth- 
ers, constituting  the  educational  board  of 
efincational  division  No.  2,  of  that  county, 
to  dissolve  an  injunction  granted  by  the 
judge  of  the  Barren  circuit  court,  whereby 
tbey,  the  defendants,  were  restrained  from 
Interfering  with-  the  {daintUTs  right  to  teach 
the  colored  common  school  in  district  U, 
White's  Chapel,  and  to  prevent  the  execution 
of  a  Judgment  of  the  superintendent  by  which 
plaintiff  had  been  subtended  as  tbe  teacher 
of  such  school,  his  alleged  right  to  teach 
which,  though  contested  by  Samuel  L.  Dot- 
son  and  some  of  the  other  defendants,  mem- 
bers of  the  educational  board  of  division  2, 
bad  been  determined  by  a  Judgment  and 
mandamus  of  the  Barren  circuit  court,  en- 
tered and  awarded  by  that  court  in  a  previ- 
ous action  between  the  same  parties. 

[1]  It  is  unnecessary  to  discuss  the  mat- 
ters at  issue  in  that  action,  further  than  to 
say  that  the  Judgment  awarding  plaintiff  tbe 
school  and  writ  of  mandamus  to  put  in  pos- 
session of  it,  cannot  be  and  is  not  here  col- 
laterally attacked,  nor  docs  it  in  any  way 
affect  die  trial  of  plaintiff  before  tbe  county 
superintendent,  in  which  he  weis  charged 
with  and  adjudged  guilty  of  immoral  con- 
duct, and  by  reason  thereof  his  right  to 
teach  the  school  suspended,  for  the  latter 
trial  was  had  and  Judgment  therein  rendered 
after  the  mandamus  proceedings  ended.  So 
the  question  whether  plaintiff  was  entitled 
to  the  injunctive  process  granted  him  in  the 
present  case  by  tbe  circuit  Judge  depends 
upon  whether  the  judgment,  of  tbe  superin- 
tendent suspending  Iilm  as  a  teacher  is  or  is 
not  valid. 

[1-4]  It  is  contended  by  the  plaintiff  that 
neither  the  petition  filed  with  the  superin- 
tendent by  the  patrons  of  the  school,  asking 
that  he  be  tried,  nor  the  notice  thereof  given 
bim  by  the  superintendent,  and  of  the 
time  and  place  of  trial,  specified  the  alleged 
Immoral  conduct  of  which  he  had  l)een  guil- 
ty or  ttae  time  the  offense  was  committed, 
and  that  In  the  absence  of  such  specifications 
the  superintendent  was  without  Jurisdiction 
to  try  or  suspend  him  as  a  teacher;  that  by 
qieclal  demurrer  filed  at  the  time  fixed  by 
the  notice  for  tbe  trial  he  objected  to  the 
jurisdiction  of  the  su]^erlntendent  to  try  him, 
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but  tlut  tbe  demurrer  was  overruled  by  the 
superintendent  and  tbe  trial  had  and  con- 
cluded without  any  written  specification  of 
the  charges  made  against  bim,  for  which 
reason  the  Judgment  suspending  him  as  .a 
teacher  of  the  school,  rendered  by  the  super- 
intendent, was  and  is  void,  and,  such  being 
its  cliaracter,  it  presented  no  bar  to  bis  right 
to  the  injunction  granted  by  the  circuit 
Judge; 

On  the  other  hand,  it  is  the  contention  of 
the  defendants  that,  though  the  proceedings 
had  upon  tbe  trial  before  the  superintendent 
may  have  been  irregular  or  defective;-  tbe 
conduct  of  the  plaintiff,  in  submitting  him- 
self to  trial  without  requiring  or  demanding 
a  specification  of  the  charges  of  Immoral  con- 
duct mad«  against  him,  amounted  to  a  waiv- 
er of  such  irregularities  or  defects,  and 
made  the  Judgment  of  suspension  rendered 
by  tbe  superintendent  legal  and  binding,  un- 
less and  until  reversed  by  the  state  superin- 
tendent of  public  instruction,  and  that  as  no 
appeal  was  granted  or  taken  to  tbe  latter 
officer,  plaintiff's  rights  are  concluded  by  the 
Judgment  in  question. 

Section  4417,  Kentucky  Statutes,  provides: 

"For  incompetency,  neglect  of  duty,  immoral 
conduct,  or  other  disqualification,  the  connty 
superintendent  may  suspend  or  remove  from  of- 
fice any  trustee  or  teacher  of  any  school  under 
hig  supervision.  But  before  a  countr  superin- 
tendent shall  suspend  any  trustee  or  teacher,  he 
sliall  give  said  trustee  or  teacher  at  least  five 
days'  notice  of  tbe  charges  made  against  him, 
and  give  tbe  trustee  or  teacher  an  opportunity 
to  produce  evidence,  and  defend  any  action 
against  him." 

Section  4418  allows  to  the  trustee  or  teach- 
er aggrieved  by  any  act  or  decision  of  the 
county  superintendent  the  right  of  appeal  to 
the  state  superintendent  of  public  instruc- 
tion. It  is  conceded  by  plaintiff  that  he 
did  not  prosecute  an  appeal  to  the  superin- 
tendent suspending  him  as  a  teacher.  He  al- 
so admits  that  he  was  served  more  than  five 
days  before  his  trial  by  the  county  superin- 
tendent with  written  notice  informing  him 
that  certain  patrons  of  the  school  had  filed  a 
petition  with  the  county  superintendent 
charging  him  with  immoral  conduct,  and 
that  this  notice  also  informed  him  of  the 
time  and  place  fixed  by  the  county  snperin-. 
tendent  for  the  trial  or  hearing  of  such 
charge.  It  is  true  that  neither  the  petition 
nor  notice  specified  the  act  or  acts  constitut- 
ing the  immoral  conduct  chained,  nor  did 
either  fix  the  time  of  the  commission  of  the 
immoral  act  or  acts.  It  is  likewise  true 
that  the  plaintiff,  upon  appearing  at  the  time 
and  place  of  trial,  objected  to  the  Jurisdic- 
tion of  the  county  superintendent ;  but  the 
record  fails  to  show  that  he  then  filed  a  de^ 
murrer  on  that  ground,  as  claimed  by  him. 
It  does  appear,  however,  from  the  record, 
that  he  was  present  in  person  and  was  repre- 
sented by  counsel  throughout  the  trial  which 
followed;  that  evidence  was  introduced  by 
the  petitioners  la  support  ot  the  charge  of  Im- 
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moral  condnct  and  In  bebalf  of  the  plalntUC 
in  refutation  thereof;  and  that,  after  plain- 
tiff's objection  to  the  Jurisdiction  of  the  coun- 
ty superintendent  was  overHiIed,  be  failed 
to  move  for  or  demand  the  filing  of  particu- 
lars or  other  written  statement  specifying  the 
act  or  acts  constituting  the  alleged  immoral 
conduct  or  the  time  of  their  commission. 

The  Judgment  of  the  county  superintendent 
is  not  void.  In  proceeding  under  section 
4417,  Kentucky  Statutes,  to  suspend  or  re- 
move a  teacher  "for  Incompetency,  neglect  of 
duty,  immoral  conduct,  or  other  disqualifica- 
tion," the  notice  from  the  county  superintend- 
ent to  the  teacher  should  specify  the  act  or 
acts  charged,  and  also  when  they  were  com- 
mitted. Bowman  r.  Ray,  118  Ky.  110,  80 
S.  W.  516,  25  Ky.  Law  Rep.  2131;  Smythe 
V.  Lapsley,  64  S.  W.  733,  23  Ky.  Law  Rep. 
1065.  In  Wilson  v.  Hlte,  Superintendent, 
etc.,  64  S.  W.  726,  21  Ky.  Law  Rep.  1199,  In 
which  a  teacher  was  deprived  of  her  certifi- 
cate by  the  county  superintendent  on  the 
ground  of  her  alleged  Incompetency,  it  wa» 
held  that  the  Judgment  of  the  superintendent 
was  void;  but  this  was  because  no  notice 
was  given  the  teacher,  either  as  to  the  charge 
or  time  or  place  of  trial,  and  in  the  absence 
of  such  notice  the  superintendent  was  wlthoTit 
Jurisdiction  to  try  the  charge  or  deprive  the 
teacher  of  the  certificate.  In  the  Instant 
case,  however,  the  plaintiff  was  given  notice 
which,  though  deficient,  had  the  effect  to 
bring  him  before  the  superintendent  at  the 
time  and  place  fixed  by  it  for  the  trial  of  the 
charge  against  him.  Upon  thus  appearing  he 
contended  himself  with  the  filing  of  a  demur- 
rer to  the  jurisdiction  of  the  superintendent, 
and  when  the  demurrer  was  overruled  went 
into  and  through  the  trial  on  the  general 
charge  of  immoral  condnct,  without  demand- 
ing any  specification  of  the  acts  constituting 
the  offense  or  the  time  of  their  commission. 
Even  if  the  defects  in  the  notice  and  proceed- 
ings were  not  waived  by  these  acts  of  plain- 
tiff, at  most  the  Judgment  of  the  county  su- 
perintendent was  only  voidable,  and  a  void- 
able Judgment  Is  not  subject  to  collateral 
attack.  If  void,  it  may  be  collaterally  at- 
tacked; but  not  otherwise.  When,  however, 
the  court  (or,  as  in  this  case,  the  county  su- 
perintendent) has  Jurisdiction,  and  the  de- 
fendant appears  or  is  warned  according  to 
law,  submits  to  trial,  and  makes  defense  on 
the  merits,  the  Judgment  Is  not  void,  although 
it  may  be  erroneous  in  all  of  Its  parts,  nor 
can  it  be  assailed  collaterally.  Derr  v.  Wil- 
son, 84  Ky.  14;  Newcomb's  Ex'rs  v.  New- 
comb,  13  Bush,  544,  26  Am.  Rep.  222;  Cox 
et  al.  V.  Interstate  Coal  Co.,  157  Ky.  373,  163 
S.  vv'.  231;  Berry  v.  Foster,  58  S.  W.  709,  22 
Ky.  Law  Rep.  745;  Bustard  v.  Gates,  4  Dana, 
420;  Arnold  v.  Lawson,  146  Ky.  365,  142  S. 
W.  684. 

[6]  The  remedy  to  which  the  plaintiff 
should  have  resorted  In  this  case  was  an  ap- 


peal to  the  state  superintendent  of  pnbllc 
instruction.  As  the  plaintiff  was  estopped, 
by  the  Judgment  of  the  county  superintendent 
suspending  him  as  a  .teacher,  from  claiming; 
the  relief  prayed  by  him  in  the  instant  case. 
It  follows  that  the  circuit  Judge  should  have 
allowed  the  writ  of  injunction  granted;  hence 
the  motion  of  the  defendants  to  dissolve  the 
injunction  is  sustained  and  the  injunction 
dissolved. 

Chief  Justice  MILLEIR  and  the  other 
Judges  of  the  Court  of  Appeals  sat  with  me 
in  the  consideration  of  this  case,  and  all  con- 
cur In  the  opinion  here  expressed. 


GRAY  y.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Sept  29, 1916.) 

1.  SuNDAT  «=»7— Works   of   "Necessitt"— 
Operation  of  Babbes  Shop— Statute. 

Under  Ky.  St.  §  1321,  providing  that  no 
work  or  business  shall  be  done  on  Sunday,  ex- 
cept the  ordinary  household  offices,  or  other 
work  of  necessity  or  charity,  or  work  required 
in  the  maintenance  or  operation  of  a  ferry, 
skiff,  or  steamboat,  or  steam  or  street  railroads, 
and  that  if  any  person  shall  on  that  day  be 
found  at  his  own  trade,  or  shall  employ  others 
in  labor  or  other  business,  he  shall  be  subject  to 
a  fine,  defendant,  a  barber,  who  on  Sunday  open- 
ed his  shop  and,  aided  by  an  employ^,  shaved 
and  trimmed  the  hair  of  all  persons  ceqaesting 
such  service,  and  accepted  the  customary  price, 
was  subject  to  the  penalty,  since  such  work  was 
not  a  work  of  "necessity,  though  the  necessity 
which  must  exist  to  bring  the  domg  of  any  work 
within  the  exception  is  not  an  absolute,  un- 
avoidable physical  necessity,  but  depends  on 
what  the  general  public  in  its  ordinary  modes  of 
doing  business  regards  as  necessary. 

[E3d.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  §§14-20;    Dec  Dig.  «S=»7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessity.] 

2.  SUNDAT    «=32— WOBK    OB    LaBOB— PoUCB 
POWEB. 

The  enactment  of  such  statute  was  not  an 
attempt  to  enforce  any  religions  duties,  but 
was  a  civil  regulation,  authorized  by  the  Legis- 
lature in  the  exercise  of  the  state's  police  power. 
[Ed.  Note.— For  other  cases,  see  Sunday,  C!ent. 
Dig.  S  2;   Dec.  Dig.  <S=»2.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Branch,  Criminal  Division. 

J.  H.  Gray  was  convicted  of  a  violation  of 
the  Sunday  law,  his  motion  for  a  new  trial 
was   overruled,   and  be   appeals.     Affirmed. 

Henry  J.  Tilford,  of  Louisville,  for  appel- 
lant. M.  M.  Logan,  Atty.  Gen.,  and  D.  O. 
Myatt,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 


HURT,  J.  The  appellant,  J.  H.  Gray,  by 
means  of  a  warrant  charging  him  wlUi  a 
violation  of  section  1321,  Ky.  Statutes,  was 
brought  before  the  police  court  for  the  dty 
of  Louisville.  Be  was  adjudged  to  be  guilty 
of  the  offense  denounced  by  the  statute,  and  a 
fine  of  $50  and  the  costs  of  the  prosecution 
Imposed  upon  him.     He  appealed  from  the 
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Judgment  ot  the  police  conrt  to  tbe  circuit 
■  court  A  trial  by  jury  waa  duly  waived,  and 
tbe  Judge  of  the  circuit  court  heard  and  deter- 
mined both  the  facts  and  law  of  the  case. 
A  trial  resulted  in  appellant  being  found 
guilty  as  charged  In  the  warrant,  and  the 
same  penalty  for  his  offense  was  Imposed  by 
the  circuit  court  as  was  imposed  by  the  police 
court.  His  motion  for  a  new  trial  being  over- 
ruled, he  has  appealed  to  this  court 

Tbe  ground  relied  upon  in  the  circuit  court 
for  a  new  trial,  and  in  this  court  for  a  rever- 
sal of  the  judgment.  Is  that  the  Judgment  Is 
contrary  to  law  and  the  evidenca  The  facts 
of  tbe  case  are  as  follows:  The  appellant  was 
a  barber,  who  condacted  the  business  of  a 
barber  In  his  shop,  which  was  located  at  41S 
West  Walnut  street,  in  the  dty  of  Louisville, 
and  the  conduct  of  the  business  was  bis  regu- 
lar trade  and  calling,  and  on  the  2d  day  of 
April,  1916,  which  was  Sunday,  or  the  Sab- 
bath, the  appellant  opened  his  shop  as  usual, 
and  there  shaved  and  trimmed  tbe  hair  of 
several  persons,  in  fact,  all  tbe  persons  who 
entered  the  shop  on  that  day  and  requested 
that  such  services  be  rendered  them,  and  he 
also  employed  another  barber  In  shaving  jfer- 
sons  and  trimming  thetr  hair  In  bis  shop 
on  the  same  day,  and  for  all  the  services 
rendered  the  persons  for  whom  barberlng 
was  done  tbe  appellant  charged  the  customary 
Boma,  which  they  paid. 

There  being  no  dispute  as  to  the  facts,  tbe 
only  question  for  determination  Is  whether 
tbe  facts  above  stated  constituted  a  violation 
of  section  1321,  Ky.  Statutes,  and  whether 
the  circuit  court  erred  in  construing  the  prov- 
en facts  to  be  a'  violation  of  the  statute  and 
imposing  the  penalty  for  its  violation.  The 
statute  is  as  follows: 

"No  work  or  business  shall  be  done  on  the 
Sabbath  day,  except  the  ordinary  household  of- 
fices, or  other  work  of  necessity  or  charity,  or 
work  required  in  the  maintenance  or  operation 
of  a  ferry,  skiff  or  steamboat,  or  steam  or  street 
railroads.  If  any  person  on  the  Sabbath  day 
shall  himself  be  fonnd  at  his  own,  or  at  any 
other  trade  or  calling,  or  shall  employ  his  ap- 
prentices, or  other  person,  in  labor  or  other  busi- 
ness, whether  the  same  he  for  pro6t  or  amuse- 
ment, unless  such  as  is  permitted  above,  he  shall 
be  fined  not  less  than  two  nor  more  than  fifty 
dollars  for  each  offense.  E>ery  person  or  ap- 
prentice so  employed  shall  be  deemed  a  sep- 
arate offense.  Persons  who  are  members  of  a 
religions  society,  who  observe  as  a  Sabbath  any 
other  day  of  the  week  than  Sunday,  shall  not  be 
liable  to  the  penalty  prescribed  in  this  section, 
if  they  observe  as  a  Sabbath  one  day  in  each 
seven,  as  herein  provided." 

[1,  2]  The  appellant  does  not  contend  that 
be  was  not  engaged  in  working  at  his  own 
trade  or  calling,  or  that  he  did  not  have  other 
persons  employed  in  the  work  of  barbering 
for  prollt  on  the  Sabbath;  neither  does  be 
contend  that  barberlng  is  not  a  work  or 
business ;  but  his  sole  contention  is  that  the 
business  of  shaving  persons  and  trimming 
tbelr  hair  and  performing  the  other  services 
nsually  rendered  by  a  barber  for  his  patrons 
is  a  work  of  necessity,  within  the  meaning 


of  the  statute,  and  that  the  performance  of 
such  work  is  within  the  exception  in  the  stat- 
ute and  therefore  lawful.  It  will  be  observed 
that  tbe  law-making  department  of  the  gov- 
ernment has  not  declared  any  works  or  busi- 
ness to  be  works  of  necessity,  except  the  or- 
dinary household  offices,  or  work  required  in 
the  maintenance  or  operation  of  a  ferry, 
skiff,  or  steamboat,  or  steam  or  street  raU- 
roads.  As  to  what  other  works  or  business 
are  works  of  necessity,  and  when  any  particu- 
lar work  or  business  is  a  work  of  necessity, 
and  lie  within  the  exception  in  the  statute. 
Is  left  to  be  determined  by  the  courts  upon 
the  facts  and  under  the  drcumstancea  of 
each  particular  instance. 

It  is  apparent  that  the  changing  conditions 
of  civilization,  the  improvements  in  the 
methods  of  transportation  to  meet  the  de- 
mands ot  increasing  commercial  relations, 
the  demand  of  social  relations,  which  did  not 
formerly  exist,  have  made  works  which  were 
once  not  regarded  by  the  common  saise  of 
tbe  country  as  works  of  necessity  to  be  re- 
garded and  held  by  that  same  common  sense 
as  works  of  necessity.  It  is  also  apparent 
that  ordinary  avocations,  which  are  not  or- 
diarlly  works  of  necessity,  may  by  tbe  exi- 
gencies of  occasions  become  works  of  neces- 
sity. The  harvesting  of  a  tobacco  crop  is 
not  commonly  or  ordinarily  a  work  of  nec- 
essity, but  if  the  chill  of  the  atmosphere  por- 
tends a  destructive  frost  upon  the  night  fol- 
lowing the  Sabbath  day,  the  common  sense  of 
the  country  declares  the  immediate  cutting 
of  the  crop  to  be  a  work  of  necessity.  Exi- 
gencies may  arise  in  almost  every  trade  or 
calling,  which  is  not  ordinarily  a  work  of 
necessity,  which  will  make  upon  the  occasion 
the  work  of  the  trade  or  calling  a  necessity. 
A  new  condition  may  arise  in  the  manner  of 
doing  business,  and  may  become  the  ordinary 
way  of  doing  business,  and  thus  make  work, 
which  therefore  was  not  a  work  of  necessity, 
become  one.  Hence  no  hard  and  fast  rule 
can  be  adopted  which  should  be  applied  to 
all  works  and  at  all  times  and  under  all  cir- 
cumstances for  determining  what  are  works 
of  necessity  within  the  meaning  of  the 
statute. 

AU  the  states  have  statute  laws  which 
make  it  unlawful  to  do  the  work  of  one's 
calling,  or  the  trade  of  another,  upon  the 
Sabbath  day;  but  all  of  them  make  an  ex- 
ception of  works  of  necessity  and  charity.  Un- 
der these  statutes  many  adjudications  have 
been  made  by  the  courts  touching  what  are 
works  of  necessity  within  the  meaning  of  the 
statutes ;  but  many  of  them  are  based  upon 
statutes  which  are  different  In  their  terms 
to  our  statute,  and  which  cause  the  adjudi- 
cations to  be  valueless  In  determining  the 
question  of  what  Is  a  work  of  necessity  with- 
in the  exception  of  our  statute.  The  state 
of  Massachusetts  has  a  statute  which  de- 
clares that: 

"Whoever  on  the  Lord's  day  keeps  open  his 
■hop,    warehouse  or  workhouse,   or  doies  any 
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ntanner  of  labor,  tnisiness  or  work)  except  works 
of  necessity  or  cbarity,  shall  be  ptmished,"  etc. 

The  Supreme  Judicial  Court  of  the  state, 
in  Com.  V.  Dextra,  143  Mass.  28,  8  N.  B.  756, 
while  declining  to  decide  whether  it  was  a 
worlc  of  necessity  to  cut  hair  and  shave 
beards  on  the  Lord's  day,  held  that  Dextra,  a 
barber,  was  amenable  to  the  penalty  pre- 
scribed by  the  statute  for  lieeplng  open  his 
barber  shop  upon  that  day  for  the  purpose 
of  following  his  trade  as  a  barber.  In  State 
V.  Euehuer  (Mo.  App.)  110  S.  W.  605,  the 
Missouri  Court  of  Appeals  held  that  it  was  not 
a  work  of  necessity,  wfthln  the  exceptions 
to  the  Sunday  law  in  force  In  that  state,  for 
a  barber  to  ply  his  usual  avocation  on  that 
day  by  cutting  the  liaiir  and  shaving  a  cus- 
tomer. The  same  court  held  to  the  same 
view  in  State  v.  Schatt,  128  Mo.  App.  622, 
107-  S.  W.  10.  In  State  v.  Frederick,  45  Ark. 
347,  55  Am.  Rep.  555,  the  court  held  that  Ju- 
dicial notice  would  be  taken  that  the  shav- 
ing of  his  customers  by  a  barber  is  a  work 
done  by  him  in  the  course  of  his  ordinary 
calling,  and  is  not  a  work  of  necessity  within 
the  exception  of  the  statute.  In  McCain  v. 
State,  2  Ga.  App.  38»,  58  S.  B.  550.  the  Su- 
preme Cburt  of  the  state  of  Georgia  referred 
to  and  approved  the  conclusion  of  the  court 
in  State  v.  Frederick,  supra.  In  Petit  v. 
Minnesota,  177  V.  S.  164,  20  Sup.  Ct  666,  44 
li.  Ed.  716,  the  court  held  that,  while  the 
bare  fact  of  shaving  some  particular  Indi- 
vidual under  exceptional  circumstances  might 
be  upheld  as  a  work  of  necessity,  the  public 
exercise  of  the  occupation  of  shaving  and 
hair  cutting  could  not  be  justified  as  a  work 
of  necessity. 

It  should  be  borne  In  mind  that  the  en- 
actment of  the  statute  prohibiting  work  and 
labor  upon  the  Sabbath  day  was  not  an  at- 
tempt to  enforce  any  religious  duties,  but  is 
a  civil  regulation,  authorized  by  the  Legis- 
lature in  the  exercise  of  the  police  power  of 
the  state,  and  that  the  necessity  which  must 
exist  to  bring  the  doing  of  any  work  within 
the  exception  of  the  statute  is  not  an  abso- 
lute, unavoidable,  physical  necessity,  but  as 
defined  by  the  court  in  Lane  v.  State  (Tex. 
Cr.  App.)  150  S.  W.  637,  and  by  this  court  in 
Com.  V.  Louisville  &  Nashville  Railroad  Co., 
80  Ky.  291,  44  Am.  Rep.  475 : 

"The  law  regards  that  as  necessary  which  the 
common  sense  of  the  country,  in  its  ordinary 
mode  of  doing  its  business,  regards  as  neces- 
sary." 

The  fact  that  in-  a  great  many  of  the 
states  the  Legislatures  have  adopted  statutes 
making  it  unlawful  to  engage  In  the  business 
of  barbering  on  the  Sabbath  day,  and  that 
in  this  state  a  statute  having  that  end  In 
view  was  enacted  by  the  General  Assembly, 
would  indicate  conclusively  that  tbe  common 
sense  of  the  country.  In  its  ordinary  modes 
of  doing  business,  does  not  regard  the  busi- 
ness and  work  of  barbering  as  a  necessity 
which  would  Justify  engaging  In  It  upon  tbe 
Sabbath.    Xh^- statute  referred  to  as  baring 


been  adopted  In  this  state  was  held  to  be 
unconstitutional,  because  its  enactment  wu 
contrary  to  the  provisions  of  section  68,  sub- 
sections 4  and  29,  of  the  Constitution.  Stiat- 
man  v.  Com.,  187  Ky.  500,  125  S.  W.  1094,  2T 
L.  R.  A.  (N.  8.)  949,  136  Am.  St  Rep.  299. 
In  Flagg  V.  Mlllbury,  4  Cnsh.  (Mass.)  243,  an- 
otiher  definition  for  the  necessity,  whidi 
brings  a  work  within  the  exception  of  tbe 
statute,  was  announced,  and  the  courts  of 
several  states  have  adopted  the  definitloa 
It  is: 

That  the  necessity  m6ant  is  not  "a  physical 
and  absolute  necessity,  but  a  moral  fitness  or 
propriety  of  the  work  and  labor  done,  under  the 
circumstances  of  any  iwrticular  case." 

If  tills  definition  should  be  accepted.  It 
might  then  as  asked:  What  ds  the  moral 
fitness  and  propriety  of  following  the  avoca- 
tion of  a  barber,  on  Sunday?  It  certainly 
cannot  be  said  that  it  is  a  work  of  necessity 
upon  the  part  of  the  barben. 

It  is  argued  by  some  that  barbering  is  a 
work  of  necessity,  because  it  is  not  conven- 
ient for  some  persons  to  have  themselves 
shaved  on  Saturday,  or  else  they  are  too 
much  engaged  upon  other  days  to  have  the 
services  of  a  tonsorlal  artist  npon  any  day 
except  Sunday.  It  has  been  said  that  tbe 
best  thought  and  ablest  writers  of  modern 
times  agree,  and  human  experience  has  dem- 
onstrated, that  It  is  to  the  best  Interest  of 
the  human  family  that  the  member  of  it 
have  days  of  rest,  and  that  such  days  are 
essential  to  the  moral  and  physical  well-be- 
ing of  society.  Tbe  Sunday  statute  was 
adopted  as  an  assistance  to  .the  conservation 
of  the  lives  and  health  of  all  tbe  citizens  of 
the  country,  to  promote  their  moraUty  and 
love  of  family  and  home.  It  enables  the  peo- 
ple who  toil  dally  to  be  in  tbe  society  of 
their  wives  and  children,  and  to  have  tbe 
benefit  of  religious  worship,  upon  one  day 
out  of  seven.  As  said  by  Justice  Field  in 
Ex  parte  Newman,  9  Cal.  502,  in  reference 
to  the  Sunday  statute  in  force  in  th«  state  of 
Oallfomia : 

"Its  requirement  is  a  cessation  from  labor. 
In  its  enactment  the  Legislature  has  given  tbe 
sanction  of  law  to  a  rule  of  conduct  which  the 
entire  civilized  world  recognizes  as  essential  to 
the  physical  and  moral  well  being  of  society. 
Upon  no  subject  is  there  such  a  concurrence  of 
opinion,  among  pbilosophers,  moralists,  and 
statesmen  of  all  nations,  as  on  the  necessity  of 
periodical  cessations  from  labor.  One  day  in 
seven  is  the  rule,  founded  in  experience,  and 
sustained  by  science.  •  •  •  The  prohibition 
of  secular  business  on  Sunday  is  advocated  on 
the  ground  that  by  it  the  general  welfare  is  ad- 
vanced, labor  protected,  and  the  moral  and 
physical  well-being  of  society  promoted." 

Tbe  barbers  and  their  associates  ahoold  be 
permitted  to  have  the  benefits  of  a  cessation 
from  labor  one  day  in  seven,  as  other  citi- 
zens. Those  who  desire  the  services  of  a 
barber  bave  six  whole  days  in  which  to  se- 
cure them.  In  £}x  parte  A.  A.  Kennedy,  42 
Tex.  Cr.  B.  148,  58  S.  W.  129,  51  L.  R.  A. 
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270,  tbe  Sapreme  Conrt  of  Texas,  adopting 
tbe  definition  of  a  work  of  necessity  as  defin- 
ed In  Flagg  r.  MlUbury,  snpra,  said: 

"The  necesaity  moat  be  a  real,  and  not  a 
fancied,  one ;  there  must  not  be  merely  an  hon- 
est l>elief  on  the  part  of  the  defendant  that  the 
necessity  exists,  but  the  actual  existence  of  the 
necessity  must  be  shown.  Nor  does  the  excep- 
tion embrace  worlc  which  is  merely  conTenient, 
bnt  not  necessary." 

Tbls  view  was  approved  In  Hennersdorf 
T.  State,  25  Tex.  App.  597,  8  S.  W.  926,  8  Am. 
St.  Rep.  448.  In  Com.  v.  Waldman,  140  Pa. 
89,  21  AU.  248,  11  L.  E.  A.  563,  the  court,  re- 
ferring to  the  contention  In  that  case  that 
the  work  of  the  barber  In  shaving  person^  on 
Snnday  was  a  necessity,  said: 

"While  we  concede  that  it  may  be  a  ^eat  con- 
venience to  many  persons,  we  are  not  prepared 
to  say,  as  a  question  of  law,  that  it  is  a  work  of 
necessity." 

In  McCain  v.  State,  2  Ga.  App.  389,  58  S. 
E.  550,  work  done  by  McCain,  who  was  a 
barber,  in  that  case,  was  the  shaving  of  cer- 
tain members  of  a  club  upon  Sunday,  who 
contended  that  the  work  was  one  of  neces- 
sity, because  they  were  so  engaged  In  their 
own  affairs  upon  Saturday  that  th^y  had 
not  time  to  secure  a  shave,  except  upon  Sun- 
day.    The  Supreme  Court  of  Georgia  said: 

"Wliile  shaving  may  be  regarded  as  an  act  of 
personal  cleanliness,  desirable  to  be  performed 
npon  the  first  day  as  well  as  upon  other  days  of 
the  week,  still  this  fact  does  not  make  shaving 
necessary  or  the  work  of  the  barber  one  of  ne- 
cessity." 

In  24  Am.  &  Eng.  Enc.  Law,  644,  the  text 
Is  as  follows: 

"The  business  of  a  barber  in  shaving  bis  cns- 
tomers  is  a  matter  of  convenience,  and  not  a 
work  of  necessity  or  charity,  and  therefore  does 
not  come  within  the  exception. 

In  37  Cyc.  553,  the  text  states: 

"It  is  well  settled  that  the  fact  that  it  Is 
convenient  and  profitable  to  perform  certain 
labor  or  transact  certain  buHiness  on  Sunday 
does  not  render  it  a  necessity." 

Referring  particularly  to  the  work  of 
barbertng,  It  is  said  In  37  Cyc.  545: 

"Barbering  is  laboring,  within  the  meaning 
of  general  statute  prohibiting  labor  or  worldly 
employment  on  Sunday,  and  is  not  generally 
considered  a  work  of  necessity." 

In  the  light  of  the  foregoing  authorities, 
while  the  shaving  of  a  particular  person  by 
a  barber  under  exceptional  circumstances 
upon  tbe  Sabbath  may  be  a  work  of  neces- 
sity, yet  where  a  barber  ifi  simply  doing  his 
work  of  shaving  and  cutting  the  hair  of  his 
enstomers  and  doing  for .  them  the  regular 
services  of  a  barber  on  the  Sabbath,  It  Is 
not  a  work  of  necessity  and  does  not  lie 
within  the  exception  of  the  statute;  and 
hence  the  appellant  was  guilty  of  the  of- 
fense of  which  he  was  convicted,  and  the 
judgment  appealed  from  is  affirmed. 


OGDEN  v.  CRONAN,  Sheriff. 

(Court  of  Appeals  of  Kentucky.     Sept  28, 
1918.) 

1.  Statdtes  «=>125(7)  —  Constitutional 
Pbovisions — Title  and  Subject— Elec- 
tion Law. 

Acts  1910,  c.  90,  entitied  "An  act  to  amend 
and  re-enact  section  1486,  Carroll's  edition  of 
the  Kentucky  Statutes  of  1915,  entitled.  Regis' 
tration  in  Certain  Cities  and  Towns,"  "purport- 
ing to  amend  that  section,  found  in  article  4  in 
tbe  chapter  on  elections  under  the  title  "Regis- 
tration in  Certain  Cities  and  Towns,"  and  pro- 
viding that  "in  aU  cities  and  towns  of  the  first, 
second,  third  and  fourth  classes,  there  shall  be 
a  registration  of  all  tbe  qualified  votens  of  tbe 
respective  cities  and  towns,"  etc.,  to  provide  that 
in  all  cities  and  towns  of  those  classes  and 
in  all  counties  containing  a  city  of  the  first 
class.  Including  that  part  of  such  counties  out- 
side the  corporate  limits  of  cities  of  the  first 
class  within  the  county  boundary,  there  should 
be  a.  registration  of  all  voters  of  the  respective 
cities,  towns,  and  counties  containing  a  city  of 
the  first  class,  violated  Const.  |  51,  declaring 
that  no  law  shall  relate  to  more  than  one  sub- 
ject which  shall  be  expressed  in  its  titie,  since 
the  title  was  misleading,  and  did  not  contain 
any  intimation  that  it  was  intended  to  provide 
for  registration  in  counties  containing  cities  of 
the  first  class  outside  the  corporate  limits  of 
the  city. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f  191 ;  Dec.  EHg.  «S=»125(7).] 

2.  Statutes  «=»109— Oonstitutiohal  Pbo- 
visions—Constsuction. 

In  determining  the  validity  of  a  statute 
with  reference  to  Const.  §  51,  tiie  court  will 
not  give  a  narrow  or  technical  construction,  or 
one  making  it  difficult  or  impracticable  for  the 
Legislature  to  phrase  or  construct  titles  that 
would  not  be  obnoxious  thereto,  but  will  not 
permit  the  Legislature  to  defeat  the  purpose  of 
the  people  in  adopting  this  provision. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  i|  136-130;  Dec.  Dig.  <»»10t).] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Suit  for  Injunction  by  Charles  F.  Ogden 
against  Charles  J.  Cronan,  Sheriff  of  Jeffer- 
son County.  Judgment  for  defendant  dis- 
missing the  suit,  and  plaintiff  appeals.  Re- 
versed, with  direction  to  enter  a  judgment 
In  conformity  with  the  prayer  of  the  petition. 

Selligman  &  Selllgman,  of  Louisville,  for 
appellant.  A.  Scott  Bullitt,  Co.  Atty.,  of 
Louisville,  for  appellee. 

CARROLL,  J.  Section  1486,  of  the  Ken- 
tucky Statutes  is  a  part  of  the  chapter  on 
elections,  and  Is  found  In  article  4  of  this 
chapter,  under  the  title  "Registration  In  Cer- 
tain Cities  and  Towns."  This  section,  which 
reads,  "In  all  cities  and  towns  of  the  first, 
second,  third  and  fourth  classes  there  shall 
be  a  registration  of  all  the  qualified  voters 
of  the  respective  cities  and  towns,  which 
registration  shall  be  held  and  conducted  as 
herein  provided,  "as  well  as  all  other  sec- 
tions under  this  article,  relate  to  registration 
In  the  cities  and  towns  of  tbe  state. 

In  1916  the  Legislature  passed  an  act  en- 
titled "An  act  to  amend  and  re-enact  section 


«=3For  other  oases  m«  same  topic  and  KBY-NUMHER  In  all  Key-Numbered  Dlgeste  and  Indexes 


Digitized  by 


Google 


368 


188  SOUTHWESTERN  BEPOBTEB 


(Ky. 


1486,  Carroll's  edition  of  the  Kentucky  Stat- 
utes of  1915,  entitled,  Beglstration  In  Certain 
Cities  and  Towns."  Acts  1916,  c.  90.  This 
act,  after  reciting  In  Its  body  and  Its  purpose 
was  to  amend  section  1486,  provided  that  the 
section  when  amended  should  read  as  fol- 
lows: 

"In  all  citlefl  and  towns  of  the  first,  second, 
third  and  fourth  classes,  and  in  all  connties 
containing  a  city  of  the  first  class  including  that 
portion  of  said  counties  outside  the  corporate 
limits  of  said  dties  of  the  first  class,  within  the 
county  boundary,  there  shall  be  a  registration 
of  all  the  qualified  voters  of  the  r^pective  cities 
and  towns,  and  connties  containing  a  dty  of 
the  first  class,  which  registration  shall  be  neld 
and  conducted  as  herein  provided." 

It  will  be  observed  that  the  only  purpose 
of  the  amendment  was  to  provide  for  regis- 
tration In  counties  containing  dtles  of  the 
first  class  outside  the  corporate  limits  of  the 
city. 

This  suit  was  brought  by  the  appellant,  Og- 
den,  a  citizen  and  taxpayer  of  Jefferson  coun- 
ty, against  the  sheriff  of  the  county  to  enjoin 
him  from  Incurring  the  expense  necessary  to 
hold  an  election  for  the  purpose  of  registra- 
tion In  the  county  of  Jefferson  outside  of  the 
corporate  limits  of  the  dty  of  Louisville.  The 
suit  was  brought  on  the  theory  that  the  act 
of  1916  was  void,  and  therefore  the  sheriff 
should  not  be  allowed  to  subject  the  taxpay- 
ers of  the  county  to  the  expense  that  would 
necessarily  attach  to  the  holding  of  a  regis- 
tration election.  The  lower  court  dismissed 
the  suit,  and  Ogden  appeals. 

The  validity  of  the  act  Is  assailed  upon  two 
constitutional  grounds:  First,  that  the  sub- 
ject of  the  act  Is  not  included  in  the  title; 
and,  second,  that  the  act  is  special  and  local 
legislation  forbidden  by  the  Constitution. 
But,  as  the  decision  may  be  rested  on  the 
first  ground,  we  will  not  consider  or  ex- 
press any  (pinion  as  to  the  sufficiency  of  the 
second  objection. 

[1]  It  will  be  observed  that  the  section  of 
the  statute  sought  to  be  amended,  as  well 
as  a  large  number  of  other  sections  contain- 
ed in  article  4,  all  relate  to  the  subject  of 
"Beglstration  in  Certain  Cities  and  Towns." 
Neither  in  section  1486  nor  in  any  other 
section  contained  In  article  4  Is  there  any 
provision  for  the  registration  of  voters  ex- 
cept those  living  In  the  cities  and  towns  of 
the  state.  The  body  of  this  act  now  in  ques- 
tion, however,  undertakes  to  provide  for  the 
registration  of  voters  not  residing  In  any  city 
or  town,  but  in  the  counties  of  the  state  con- 
taining cities  of  the  first  class  and  outside 
of  the  corporate  limits  of  such  cities.  In 
fact,  the  act  was  intended  to  apply  only  to 
the  county  of  Jefferson,  because  that  Is  the 
only  county  in  the  state  containing  a  city 
of  the  first  class.  The  objection  urged  to  the 
sufficiency  of  the  act  when  read  In  connection 
with  the  title  is  that  the  title  limits  the  sub- 
ject-matter of  the  act  to  registration  in  cer- 
tain cities  and  towns,  while  the  only  par- 
pose  of  the  amendment,  as  shown  by  the 


body  of  the  act.  Is  to  provide  for  registration 
In  certain  counties  outside  of  the  cities  and 
towns  contained  in  sudi  counties. 

Section  61  of  the  Constitution  provides,  in 
part: 

"So  law  enacted  by  the  Oeneral  Assembly 
shall  relate  to  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title.    •    •    •  " 

And  the  question  arising  is:  Was  the  sub- 
ject-matter of  this  act  expressed  in  the  title? 
The  title  of  the  act  does  not  contain  any  In- 
timation or  suggestion  that  it  was  intended 
by  the  act  to  provide  for  registration  out- 
side of  dtles  and  towns,  nor  does  the  sec- 
tion of  the  statute  proposed  to  be  amended 
contain  any  matter  relating  to  registration 
outside  of  cities  or  towns.  If  a  person  should 
read  the  title  of  this  act  by  itself  or  in  con- 
nection with  section  1486  of  the  Statutes,  It 
would  reasonably  and  naturally  occur  to  him 
that  the  amendatory  act  contemplated  some 
amendment  to  the  registration  laws  of  the 
state  In  cities  and  towns.  He  would  have  no 
reason  to  suspect  by  reading  the  title  alone 
or  in  connection  with  the  section  sought  to 
he  amended  that  the  act  did  not,  in  fact, 
amend  the  registration  laws  of  the  state  in 
respect  to  cities  or  towns,  or  that  it  did,  in 
fact,  extend  registration  to  country  districts 
outside  of  any  city  or  town.  It  is  true  that 
the  body  of  the  act  relates  to  registration, 
but  not  to  registration  in  any  dty  or  town, 
while  the  title  of  the  act  reasonably  and 
naturally  conveys  the  meaning  that  ttie 
amendment  was  Intended  to  change  the  law 
relating  to  registration  in  cities  or  towns  only. 
When  the  title  of  this  act  and  the  body  of 
the  act  are  read  together,  it  is  at  once  ap- 
parent that  the  title  is  misleading  and  de- 
ceptive, in  that  it  falls,  according  to  any 
reasonable  Interpretation  or  reading,  to  state 
or  Include  the  subject-matter  of  the  act; 
or,  to  put  it  in  words  of  the  Constitution, 
"the  subject  of  the  act.  Is  not  expressed  in 
the  title,"  either  generally  or  specifically, 
but,  on  the  contrary,  is  foreign  to  the  rea- 
sonable and  natural  meaning  of  the  title. 

That  part  of  section  51  of  the  Constitution 
which  we  have  quoted  has  been  subject  to 
construction  by  this  court  in  several  opinions. 
In  WIemer  v.  Commissioner's  Sinking*  Fund, 
124  Ky.  377,  99  S.  W.  242,  30  Ky.  Law  Rep. 
523,  the  court  said: 

"A  title  to  an  act  is  not,  in  order  to  meet 
the  requirements  of  the  Constitution,  bound  to 
contain  all  of  the  details  of  the  body  of  the  act. 
If  so,  the  title  would  necessarily  be  as  exten- 
sive  as  the  body.  All  that  is  required  is  tktit 
the  body  of  the  act  should  be  so  related  to  the 
title  as  to  be  easily  and  naturally  embraced 
within  its  terms,  or,  as  it  is  sometimes  said, 
they  must  be  germane  to  each  other.  The  re- 
lation should  be  so  natural  and  obvious  that 
the  ordinary  mind  will  readily  perceive  it.  l%e 
General  Assembly  may,  by  the  terms  used  in 
the  title,  restrict  the  scope  of  the  act  to  as  nar- 
row a  plane  as  they  choose ;  and  it  follows  that, 
if  the  title  be  too  narrow  and  restrictive  to  em- 
brace any  part  of  the  body  of  the  actj  to  that 
extent  the  statute  will  be  unconstitutional,  al- 
though the  different  parts  of  the  body  are  suf- 
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flcientl^  cognate  as  not  to  be  inimical  to  the 
inhibition  of  the  Constitution  against  placing 
more  than  one  subject  in  an  act." 

In  the  game  opinion,  quoting  from  Cooley 
on  Constitutional  Limitations,  the  court  said: 

"As  the  Legislature  may  make  the  title  to  an 
act  as  restrictive  as  they  please,  it  is  obvious 
that  tbey  may  sometimes  so  frame  it  as  to 
preclude  many  matters  being  included  in  the 
act  which  might  with  entire  propriety  have 
been  embraced  in  one  enactment  with  the  mat- 
ters indicated  by  the  title,  but  which  must  now 
be  ezduded  because  the  title  has  been  made  un- 
necessarily restrictive.  The  courts  cannot  en- 
large the  scope  of  the  title.  They  are  vested 
•with  no  dispensing  power.  The  Constitution 
has  made  the  title  the  oonclnsive  index  to  the 
legislative  intent  as  to  what  shall  have  opera- 
tion." 

And  also  adopting  the  rale  laid  down  In 
26  Am.  ft  Eng.  Eacy.  Of  Law,  p.  589,  it  was 
said: 

"Where  the  language  employed  In  the  title 
is  such  as  would  lead  a  reasonable  man  to  sup- 
pose that  the  Legislature  intended  to  restrict 
the  scope  of  the  act  within  certain  limits  speci- 
fied in  the  title,  such  act  is  unconstitutional  so 
far  as  concern  any  provisions  outside  the  lim- 
its thus  marked  out,  even  though  such  provi- 
sions might  pro'perly  have  been  mdnded  m  the 
act  under  a  broader  title." 

And  accordingly  the  court  beld  that  the 
title  of  the  act  drawn  In  question  In  that 
case  was  too  restricted  to  Include  a  section  In 
the  act  that  related  to  subjects  not  express- 
ed in  or  included  by  the  title. 

In  Board  of  Trastees  v.  Tate,  156  Ky.  296, 
159  8.  W.  777,  the  title  of  the  act  in  question 
was  "An  act  to  empower  the  board  of  trus- 
tees of  graded  schools  operating  under  special 
charters,  known  as  special  act  sdiools,  to 
levy  tax  for  maintenance."  But  In  the  body 
of  the  act  provision  was  made  for  the  levy 
of  a  tax  for  maintenance  by  all  graded 
schools  In  the  state.  A  taxpayer  in  the  dis- 
trict raised  the  question  that  the  title  of  the 
act  restricted  the  body  of  the  act  to  graded 
sdiools  operating  under  special  charters,  and 
bence  the  tax  provided  for  by  the  act  could 
not  be  levied  for  the  benefit  of  graded  schools 
not  operating  under  special  charters,  but 
organized  and  operating  under  the  general 
school  laws  of  the  state,  and  the  court  held 
that  the  title  of  the  act  restricted  the  body 
of  it  to  graded' schools  operating  under  a 
special  charter,  and  hence  the  contention 
of  the  taxpayer  was  well  taken. 

In  Henderson  Bridge  Co.  v.  Alves,  122  Ky. 
46,  90  S.  W.  995,  the  title  of  the  act  of  March 
19,  1898,  was  "An  act  concerning  the  assess- 
ment and  valuation  for  taxation  of  corpo- 
rate franchises  and  tangible  property  by 
dtles  of  the  first  and  second  class,"  and  the 
body  of  the  act  related  to  the  assessment  and 
valuation  of  such  property  in  cities  of  the 
first  and  second  classes.  On  March  23,  1900, 
this  act  was  amended  by  an  act  entitled  "An 
act  to  amend  and  re-enact  an  act  approved 
March  19,  189S,  entitled  'An  act  concerning 
the  assessment  and  valuation  for  taxation  of 
corporate  franchises  and  intangible  property 


by  cities  of  the  first  and  second  class."  This 
amendatory  act,  however,  extended  the  provi- 
sions of  the  act  of  1898  to  dtles  of  the  third 
class,  and  a  taxpayer  In  a  dty  of  the  third 
class  assailed  the  amendatory  act  on  the 
ground  that  the  title  was  not  broad  enough 
to  Include  the  subject-matter  In  the  body  of 
the  amendatory  act,  which  applied  the  act 
to  dtles  of  the  third  class.  In  holding  that 
this  contention  was  well  taken  the  court 
said: 

"There  is  nothing  in  the  title  of  the  act  of 
March  23j  1900,  to  show  that  it  in  any  way  ap- 
plies to  dtles  of  the  third  dass.  The  purpose 
of  the  constitntional  provision  is  that  ue  title 
of  an  act  must  be  such  as  to  inform  members  of 
the  General  Assembly  and  others  as  to  the  sub- 
ject of  legislation.  The  title  of  the  act  of 
March  23,  1900,  would  inform  the  members  of 
the  General  Assembly  that  the  assessment  and 
valuation  for  taxation  of  corporate  franchises 
and  intangible  property  by  cities  of  the  first 
and  second  class  was  regulated  by  the  act ;  but 
it  would  not  inform  them  that  any  regulation 
was  made  as  to  dties  of  the  third  cuss.  *  •  * 
Those  interested  in  third-dass  dties  would  not 
be  informed  by  the  title  of  the  act  that  fegisla- 
tion  as  to  these  dties  was  contemplated,  and 
so  would  not  have  their  attention  directed  to 
the  act.  In  this  wav  snch  legislation  might  go 
through,  when,  if  the  title  showed  what  was 
proposed,  it  might  be  defeated.  *  •  _♦  The 
title  to  the  act  in  question  gave  no  notice  that 
it  affected  in  any  way  third  class  dties,  and 
we  are  constrained  to  hold  that  it  is  invalid 
under  the  Constitution  as  to  such  dties." 

In  Thompson  v.  Commonwealth,  169  Ky. 
8,  lee  S.  m  623,  the  Utle  of  the  act  read, 
"An  act  to  appropriate  money  for  the  bene- 
fit  of  the  houses  of  reform,  to  provide  funds 
to  pay  the  existing  deficit  and  to  make  im- 
provements at  the  houses  of  reform."  Un- 
der this  title  sections  were  Inserted  in  the 
act  relating  to  the  subject-matter  not  natu- 
rally embraced  In  the  title,  and  the  court, 
In  holding  these  sections  that  were  foreign 
to  the  title  void,  said: 

"The  purpose  of  the  constitutional  provision 
was  to  enable  persons  reading  the  title  of  an 
act  to  get  a  general  idea  of  what  the. act  treated 
of  or  contained,  and  it  has  come  to  be  a  recog- 
nized legislative  practice  for  members  and  oth- 
ers interested  in  legislation  to  read  the  title  of 
acts  and  gather  therefrom  in  a  general  way  at 
least  the  subject-matter  of  the  act,  and  under 
the  authority  of  this  constitutional  provision 
members  of  the  Legislature,  as  well  as  the  pub- 
lic interested  in  legislation,  have  the  right  to 
rely  on  the  title  as  indicating  the  subject-mat- 
ter of  the  act  and  to  assume  that  the  act  con- 
tains no  legislation  that  is  not  embraced  in  a 
general  way_  b^  the  subject  expressed  in  the 
title.  But  if  It  were  allowable  to  insert  sec- 
tions in  an  act  entirely  foreign  to  the  scope  of 
the  legislation  as  expressed  in  the  title,  the 
pnrpose  of  the  Constitution  would  be  entirely 
defeated,  and  much  legislation  would  be  enact- 
ed that  the  members  would  not  have  approved 
had  they  knovra  that  it  was  contained  in  the 
act" 

[2]  From  these  opinions  it  will  be  seen 
that  the  court,  in  all  of  the  cases  coming 
op  under  this  section  of  the  Constitution, 
has  endeavored  to  judge  the  validity  of 
the  enactment  according  to  reasonable  and 
common   sense  Interpretation.     As   said   in 
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Board  of  Penitentiary  Commissioners  v, 
Spencer,  159  Ky.  255,  166  S.  W.  1017: 

"This  court  has  no  dispositioii  to  giye  a  nar- 
row or  technical  construction  to  the  section  of 
the  Constitution  under  consideration,  or  a  con- 
struction that  would  make  it  difficult  or  im- 
practicable for  the  Legislature  to  phrase  or  con- 
struct titles  or  acts  that  would  not  be  obnoxious 
to  this  provision  of  the  Constitution.  The  sec- 
tion should  be  liberally  construed  so  as  not  to 
hinder  or  embarrass  the  Legislature  in  its  ef- 
forts to  enact  laws,  but  at  the  same  time  a 
construction  so  loose  as  to  virtually  nullify  the 
section,  which  is  mandatory  in  its  terms,  should 
not  be  adopted." 

But,  while  observing  this  fair  rule  of  con- 
struction, it  has  also  been  the  effort  of  the 
court  not  to  permit  the  Legislature  to  defeat 
the  manif^t  purpose  of  the  people  In  the 
adoption  of  this  section,  as  was  attempted 
to  be  done  in  the  legislation  now  under  con- 
sideration. It  Is,  of  course,  apparent  that 
the  Legislature  could  have  easily  affiled  to 
this  act  a  title  that  would  have  readily 
disclosed  the  purpose  of  the  legislation  and 
that  in  a  general  and  adequate  way  would 
have  indicated  the  Intention  and  effect  of 
the  proposed  legislation.  For  example,  the 
act  could  have  been  entitled  "An  act  relat- 
ing to  the  registration  laws  of  the  state," 
or  it  could  have  been  entitled,  "An  act  pro- 
viding for  registration  In  certain  counties 
of  the  state,"  or  It  could  have  been  entitled 
"An  act  to  amend  section  1486  of  the  Ky. 
Statutes,  relating  to  registration,"  and  this 
general  designation  would  have  sufficiently 
directed  attention  to  the  fact  that  It  was 
the  purpose  of  the  act  to  amend  or  change  In 
some  way  the  registration  laws  of  the  state 
without  designating  In  what  particular.  But 
the  title  here  In  question  does  not  disclose 
an  intention  to  amend  generally  the  regis- 
tration laws  or  purport  to  extend  the  regis- 
tration laws  of  the  state  to  any  county  In 
the  state  outside  of  incorporated  cities  or 
towns,  but  naturally  and  reasonably  confines 
the  act  to  the  amendment  of  the  registration 
laws  of  tbe  state  relating  to  cifles  and 
towns,  although,  as  a  matter  of  fact,  the  act 
does  not  touch  the  existing  laws  relating  to 
registration  In  the  cities  or  towns  of  the 
state.  It  merely  extends  the  registration 
laws  applicable  to  cities  and  towns  to  coun- 
try districts.  The  Legislature  In  respect  to 
this  matter  did  precisely  what  it  attempted 
to  do  In  the  Henderson  Bridge  Co.  Case, 
supra.  In  that  case,  under  a  title  limited  to 
cities  of  the  first  and  second  class,  the  Leg- 
islature, In  the  body  of  the  act,  extended  the 
existing  laws  relating  to  cities  of  the  first 
and  second  class  to  cities  of  the  third  class. 
In  the  case  we  have  the  Legislature,  under 
a  title  limited  to  registration  in  cities  and 
towns,  sought  to  extend  the  provisions  of  the 
law  relating  to  cities  and  towns  to  country 
districts. 

On  the  authority  of  the  cases  dted,  and 
to  the  end  that  the  constitutional  provision 
under  consideration  may  accomplish  the  use- 


ful purpose  It  was  Intended  to  serre,  the  act 
In  question  must  be  held  void. 

Wherefore  the  judgment  Is  reversed,  with 
directions  to  enter  a  Judgment  in  conformity 
with  the  prayer  of  the  petition. 


BOARD  OF  EDUCATION  OF  NEWPORT  t. 

OITr  OF  NEWPORT  et  aL 
(Court  of  Appeals  of  Kentucky.    Sept  28,  JL916.) 

1.  Schools  and  School  Distbiots  ®=>103(4) 

Under  Ky.  St  g  3235a,  subsec.  26,  as  to  tax- 
ation for  school  purposes,  while  the  commission- 
ers must  levy  a  tax  sufficient  to  produce  the 
amount  requested  by  the  board  of  education, 
such  board  may  be  required  to  include  in  its  esti- 
mate revenues  from  other  sources,  such  as  delin- 
quent taxes. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  242:  Dec.  Dig. 
<S=>103(4).] 

2.  Mandamus  «=>10— When  Issued. 

Mandamus  will  not  be  granted  unless  a  dear 
legal  right  has  been  shown. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  37;  Dec.  Dig.  «=»10.] 

3.  Schools  and  Sohool  Dzstbicts  «=>103(4) 
—Taxes— Estimates. 

In  determining  the  right  of  a  board  of  educa- 
tion to  maildamus  the  commissioners  to  levy  cer- 
tain sums  for  school  maintenance,  the  court  will 
not  assume,  in  the  absence  of  statement  or  dear 
evidence,  that  the  board  indnded  items  for  d»- 
linqnent  taxes  in  its  estimate  of  resources,  as 
it  should  have  done. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  242;  Dec.  Dig. 
«=>103(4).] 

4.  Schools  and  School  Distbicts  4=>103(4) 
—Taxes— Estimates. 

A  judgment  in  favor  of  the  board  of  educa- 
tion, which  has  been  appealed,  should  not  be  in- 
cluded in  the  estimate  of  resources  for  determin- 
ing the  amount  required  to  be  levied  for  school 
maintenance. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  I  242;  Dec.  Dig. 
<S=»103(4).] 

6.  Schools  and  School  Distbicts  «=s>103(4) 

—Taxes— Estimates. 
In  determining  the  levy  for  school  purposes, 
the  board  of  education  cannot  base  its  estimate 
on  experience  in  collecting  taxes,  and  deduct 
amounts  which  may  not  be  collected  within  the 
year,  but  must  base  the  estimate  on  what  the 
rate  would  produce  if  all  the  taxes  were  collect- 
ed, legal  means  for  collection  l^eing  provided. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  242;  Dec.  Dig. 
«=>103(4).] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Mandamus  by  the  Board  of  Education  of 
Newport,  against  the  City  of  Newiwrt  and 
others.  From  an  order  denying  the  writ,  the 
petitioner  appeals.     Affirmed. 

Frank  V.  Benton,  of  Newport,  for  appel- 
lant Brent  Spence,  of  Newport,  for  appel- 
lees. 

CLAT,  C.  This  is  a  mandamus  proceed- 
ing by  the  board  of  education  of  the  dty  of 
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Kewport  against  the  city  and  commissioners' 
tbereof,  to  require  the  commissioners  to  levy 
an  additional  tax  to  defray  the  current  ex- 
penses of  the  schools  for  the  year  1016.  The 
TcUet  prayed  tor  was  denied  below,  and  the 
board  of  education  appeals. 

Subsection  26,  |  3235a,  of  the  Kentudqr 
Statutes  is  as  follows: 

"To  raise  money  for  the  maintenance  of  the 
Bchools  the  xeneral  council  or  board  of  commis- 
sioners shall  annually  cause  to  be  levied  and 
collected  as  the  board  of  education  may  request 
as  hereinafter  provided,  a  tax  of  not  less  than 
thirty  cents  on  each  one  hundred  dollars  worth 
of  property  assessed  for  taxation  for  city  pur- 
poses. It  shall  be  the  duty  of  the  board  of  edu- 
cation annually  to  make  a  careful  estimate  of 
the  probable  amount  of  money  necessary  for  con- 
ducting the  schools  and  the  business  intrusted 
to  the  board  during  the  current  fiscal  year,  and 
It  shall,  prior  to  the  first  day  of  December,  cer- 
tify said  amount  to  the  general  council  or  board 
of  commissioners,  with  the  request  that  a  tax 
for  schools  sufficient  to  realize  for  said  board  the 
amount  aforesaid  shall  be  levied  on  each  one 
hundred  dollars'  worth  of  property  assessed  for 
taxation  for  city  purposes,  and  that  said  levy 
shall  be  included  in  the  annual  ordinance  for 
said  year.  If  in  any  year  the  amount  so  certified 
and  requested  shall  represent  a  tax  rate  as  based 
upon  the  total  assessment  of  taxable  property 
for  said  year,  greater  than  forty  cents  for  main- 
tenance purposes,  the  general  council  may  fix  the 
levy  for  schools  at  forty  cents  and  disregard  the 
excess.  If,  in  any  year,  the  board  shall  fall  to 
make  the  certificate  and  request  as  aforesaid,  the 
general  council  or  board  of  commissioners  shall 
make  a  levy  for  schools  that  shall  be  the  same 
as  it  was  the  year  before." 

The  tax  for  school  sinking  fund  purposes 
la  not  involved,  so  we  shall  discuss  the  case 
solely  from  the  standpoint  of  the  levy  for 
maintenance  purjMses.  The  estimated  tQtal 
assessed  valuation  of  the  taxable  property 
of  the  dty  of  Newport  for  the  year  1916  was 
fl6,767,452.  For  that  year  the  board  of  ed- 
ucation estimated  the  necessary  expense  of 
maintaining  the  public  schools  at  $122,750, 
and  its  revenue  from,  other  sources  than  dty 
taxation  at  |64,9T9.86,  leaving  a  balance  of 
$67,770.14  to  be  raised  by  the  dty  of  New- 
port The  board  of  commissioners  of  the 
dty  of  Newport  levied  for  the  year  1916  a 
school  tax  of  87  cents  on  each  $100  of  taxa- 
ble property.  That  levy.  If  collected,  would 
produce  the  sum  of  $62,039.57,  or  $5,730.57 
less  than  the  sum  requested  by  the  board. 
The  purpose  of  the  suit  is  to  require  the 
board  of  commissioners  to  levy  an  addition- 
al tax  suffldent  to  produce  the  defldt.  After 
suit  was  filed  the  commissioners  amended 
their  aptwrtlonment  ordinance,  and  in  addi- 
tion to  the  42-cent  levy  apportioned  to  the 
school  fund  "the  amount  to  be  collected  from 
the  delinquent  taxes,  whldi  would  be  ap- 
proximately $5,868.94."  The  board  of  com- 
missioners defended  on  the  ground  that  the 
board  of  education,  in  estimating  its  re- 
sources, had  failed  to  take  Into  consideration 
the  amount  of  $5,868.94  to  be  received  from 
delinquent  taxes,  and  that  this  sum,  added  to 
the  amount  of  $62,039.57,  would  aggregate 
$67,008.51,  or  a  sum  in  excess  of  that  re- 


quested by  the  board  of  education.  Defend- 
ants also  pleaded  that  the  board  bad  failed 
to  include  in  its  estimated  revenues  for  the 
year  in  question  the  further  sum  of  $11,774.- 
11,  the  amount  of  a  Judgment  wblcb  was 
rendered  In  the  Campbell  circuit  court  in  fa- 
vor of  the  board  of  education  and  against 
the  dty  on  December  23,  1915.  In  its  reply 
the  board  of  education  practically  admitted 
that  It  would  receive  $5,868.94  from  the  de- 
linquent taxes,  but  alleged  that  It  had  in- 
cluded in  its  estimates  for  the  year  in  ques- 
tion the  sum  of  $4,743.67  as  delinquent  taxes. 
It  further  pleaded  that  it  had  no  right  to  in- 
clude the  judgment  referred  to  in  this  esti- 
mated revenue,  inasmuch  as  the  dty  bad  ap- 
pealed the  case  and  was  contending  that  It 
was  not  liable  fOr  any  amount.  The  board  of 
education  further  pleaded  that  the  levy  of  87 
cents  would  not  produce  more  than  $65,835.- 
62,  and,  together  with  the  estimated  delin- 
quent taxes  for  the  year  in  question,  would 
not  raise  more  than  $61,704JS6.  The  board 
also  pleaded  that  it  did  not  Include  In  its  es- 
timated revenues  the  delinquent  taxes  to  be 
collected  on  levies  prior  to  the  year  1914,  be- 
cause only  a  very  small  amoimt  would  be 
realized  from  that  source. 

[1-S]  While  it  Is  the  duty  of  the  board  of 
commissioners  to  levy  a  tax  suffldent  to  pro- 
duce the  amount  requested  by  the  board  of 
education  for  the  maintenance  of  the  public 
schools,  yet  the  board  of  commissioners  has 
the  right  to  insist  that  the  board  of  educa- 
tion, in  estimating  the  amount  required  to  be 
raised  by  the  dty,  shall  take  into  considera- 
tion its  estimated  revenues  from  other  sourc- 
es. Here  the  board  of  education  admits  that 
it  will  receive  from  delinquent  taxes  the  sum 
of  $5,868.94.  It  Is  true  that  the  court  below 
proceeded  on  the  theory  that  this  sum  was 
to  be  derived  from  taxes  other  than  school 
taxes,  but  the  record  does  not  bear  out  this 
assumption.  Of  course,  the  board  of  com- 
missioners cannot  discharge  its  obligations 
to  the  board  of  education  by  merely  turning 
over  to  the  board  taxes  which  have  already 
been  levied  for  school  purposes.  As  before 
stated,  however,  It  may  insist  that  these  de- 
linquent taxes  shall  be  estimated  among  the 
resources  of  the  board  of  education.  The 
board  of  education  daims  that  It  did  take  in- 
to consideration  the  fact  that  it  would  re- 
ceive from  delinquent  taxes  the  sum  of  $4,- 
743.67.  We  fail,  however,  to  find  In  the  rec- 
ord any  satisfactory  evidence  of  this  fact. 
Of  course,  a  mandamus  will  not  be  granted 
unless  a  dear  legal  right  thereto  has  been 
shown;  and.  In  the  absence  of  a  statement 
or  dear  evidence  of  the  precise  items  that 
were  embraced  in  the  board's  estimate  of 'Its 
resources  other  than  the  amount  to  be  re- 
ceived from  the  levy  to  be  made  by  the 
board  of  commissioners,  we  shall  not  as- 
sume that  delinquent  taxes  were  embraced 
in  its  estimated  resources. 

[4]  The  board  was  right  In  not  estimating 
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in  its  probable  resources  for  the  year  in  ques- 
tion the  Judgment  against  the  city.  The  pro- 
priety of  tliat  Judgment  is  being  contested  by 
appeaL  It  Is  therefore  uncertain  whether 
the  board  of  education  wUl  recover  anything 
from  the  city.  Under  the  circumstances, 
therefore,  the  Judgment  cannot  be  regarded 
as  an  asset  which  should  be  taken  into  con- 
sideration. If  the  judgment  be  affirmed,  then 
the  board  can  take  it  Into  consideration  in 
«8tlmating  its  resources  for  the  following 
year. 

[C]  But  the  board  of  education  insists  that 
the  levy  of  37  cents,  based  on  past  experi- 
ence, will  not  produce  more  than  $66,835.62. 
It  is  argued  that  the  levy  should  be  sufficient 
to  produce  the  sum  requested  during  the  fis- 
cal year,  in  order  that  the  board  may  meet 
Its  obligations ;  otherwise  there  would  be  an 
accumulation  of  indebtedness  growing  out  of 
the  failure  of  the  levy  of  each  year  to  pro- 
duce the  sum  requested.  In  our  opinion, 
taxes  cannot  be  levied  on  the  basis  of  their 
not  being  collected.  The  law  affords  ample 
and  stringent  means  for  their  collection  and, 
though  they  may  not  all  be  collected  during 
the  year  for  which  they  are  levied,  there  is 
no  reason  why  such  taxes  should  not  finally 
come  into  the  treasury.  Under  such  circum- 
stances, the  board  Is  authorized  to  borrow 
money  in  anticipation  of  uncollected  taxes 
that  have  been  properly  levied,  and  in  this 
manner  its  obligations  may  be  met  If  any 
other  method  were  resorted  to,  it  would  im- 
pose an  unnecessary  burden  on  the  taxpayer 
who  pays.  He  would  have  to  pay  a  heavier 
tax  solely  because  of  the  delinquency  of  oth- 
ers under  an  equal  obligation  to  pay.  In  our 
opinion,  the  board  of  commissioners  per- 
forms its  whole  duty  when  it  levies  upon  the 
taxable  property  of  the  city  a  tax  which, 
when  collected,  will  produce  the  sum  request- 
ed by  the  board.  It  is  not  required  to  levy  a 
higher  tax  on  the  theory  that  some  of  the 
taxpayers  will  faU  to  pay  during  the  year  for 
which  the  tax  is  levied.  It  follows  from  the 
foregoing  that  the  trial  court  did  not  err  In 
refusing  the  relief  prayed  for. 

Judgment  affirmed. 


BLACK  v.  COMMONWfi.'AI/rH. 

(Court   of   Appeals   of   Kentucky.      Sept.   29, 
1916.) 

1.  Statutes      «=»194— Constbuctiok— Ejus- 

DEM  Genesis. 
Under  the  doctrine  ejusdem  generis,  the 
meaning  of  a  word  in  the  statute  must  be  con- 
strued in  connection  with  the  words  with  which 
it  is  associated,  so  that,  where  general  words 
follow  the  enumeration  of  particular  classes  of 
persons  or  things,  the  general  words  will  be 
construed  as  applicable  only  to  persons  or 
things  of  the  same  general  nature  or  class  as 
those  enumerated. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  {  272 ;  Dec.  Dig.  <S=>194.] 


2.  BUBOLABT  9=9l2— CoirSTBUOTIOK  OF  STAT- 
UTE— EUuBDEM  Genesis— "Tool" — "Imple- 
ment"—"Ob  Otheb  Things  Usbd  bt  Bub- 
olabs  fob  housxbbeakiro." 
Under  Ky.  St.  |  1159,  providing  that  anr 
person  having  or  keeping  in  his  possession  anr 
tools,  implements,  or  other  things  used  by  bur- 
glars for  housebreaking,  etc.,  with  the  intention 
of  using  them  burglariously  shall  be  snbject  to 
imprisonment,  etc.,  the  application  of  the  role 
of  ejusdem  generis  would  not  reasonably  allow 
the  words  "or  other  things  used  by  burglars  for 
housebreaking'  to  include  a  bottle  of  nitro- 
glycerin, which,  though  it  may  be  used  for 
housebreaking,  is  more  commonly  used  for  other 
and  legitimate  purposes,  such  as  the  comitruc- 
tion  of  railroads,  etc.,  since  the  tilings  designat- 
ed as  "tools"  and  "implements"  refer  to  tangi- 
ble, metallic,  phvslcal  objects,  or  instruments 
available  for  and  commonly  used  in  bnrglaiy, 
so  that  an  indictment  following  the  statute 
charged  no  offense. 

[Ed.  Note.— For  other  cases,  see  Bnrtjary, 
Cent  Dig.  |  28;  Dec.  Dig.  <8=>12. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Implement;  TooL] 

Appeal  from  Circuit  Court,  Fayette  County. 

James  Black  was  convicted  of  having  In 
his  possession  a  bottle  of  explosive  substance 
used  by  burglars  for  housebreaking  and  in- 
tended for  such  use,  his  motion  for  a  new 
trial  was  denied,  and  he  appeals.  Reversed, 
and  cause  remanded,  with  direction  to  sus- 
tain the  demurrer  to  the  indictment  and  to 
grant  a  new  triaL 

R.  B.  Lee  Murphy,  of  Lexington,  for  appel- 
lant M.  M.  Logan,  Atty.  Gen.,  and  Cbas.  H. 
Morris,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

SETTLE,  J.  The  grand  Jury  of  Payette 
county  found  and  returned  In  the  drcnit 
court  of  that  county  against  the  appellant, 
James  Black,  the  following  indictment: 

"The  grand  Jury  of  Fayette  county,  in  the 
name  and  by  tile  authority  of  the  commonwealth 
of  Kentucky,  accuse  James  Black  of  the  crime 
of  having  possession  of  burglar's  tools  commit- 
ted as  follows,  viz.:  That  said  James  Black, 
on  the  29th  day  of  January,  1916,  in  the  coun- 
ty aforesaid,  and  before  the  finding  of  this  in- 
dictment, unlawfully  and  feloniously  did  have 
in  his  possession  a  bottle  of  explosive  substance 
— the  exact  name  of  the  same  is  unknown  to  the 

frand  jurors — used  by  burglars  for  housebreak- 
ng,  forcing  doors,  windows,  locks,  and  build- 
ings and  other  places  where  goods,  wares,  mer- 
chandise, and  money  are  kept,  said  James  Black 
then  and  there  intending  to  use  said  explosive 
substance  aforesaid  burglariously,  against  the 
peace  and  dignity  of  the  commonwealth  of  Ken- 
tucky." 

Appellant's  trial  under  the  above  indict- 
ment resulted  in  a  verdict  and  Judgment  find- 
ing him  guilty  and  fixing  his  punishment  at 
confinement  in  the  penitentiary  not  less  than 
two  nor  more  than  four  years.  He  was  re- 
fused a  new  trial ;  hence  this  appeal.  He 
urges  as  grounds  for  a  reversal  of  the  Judg- 
ment of  conviction:  (1)  Error  of  the  trial 
court  in  overruling  his  demurrer  to  the  In- 
dictment ;  (2)  error  of  that  court  in  refusing 
to  grant  the  peremptory  Instruction  direct- 
ing his  acquittal,  asked  by  him  at  the  con- 
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elusion  of  the  commonwealth's  evidence ;  (3) 
that  there  was  no  eyldence  to  support  the 
verdict 

The  facta  established  by  the  common- 
wealth's evidence  were,  In  brief,  as  follows: 
Appellant,  who  is  a  resident  of  Ludlow,  Ky., 
was  arrested  January  29,  1916,  on  Whitney 
street  in  Lexington,  at  the  home  of  one  J.  W. 
Rice,  who  was  shortly  thereafter  himself  ar- 
rested for  a  burglary  committed  on  the  night 
of  January  27th.  Bice  was  tried  for  and 
convicted  of  this  crime,  bat  a  day  or  two  be- 
fore appellant's  trlaL  On  January  29th  two 
police  officers  went  to  Bice's  home  on  the 
hunt  for  evidence  to  connect  him  with  the 
borglary  referred  to,  and  there  saw  Bice's 
wife  and  appellant,  and  found  In  the  house 
a  bottle  containing  a  substance  they  believed 
to  be  an  explosive,  which  Mrs.  Rice  informed 
them  belonged  to  her  husband.  Tbey  took 
ctiarge  of  this  bottle  and,  following  appel- 
lant's arrest,  found  upon  searching  his  per- 
son a  bottle  containing  a  very  small,  barely 
Iterceptible,  quantity  of  a  substance  Identical 
in  appearance  with  that  in  the  other  bottle 
found  at  Bice's  house.  After  committing 
apt>ellant  to  Jail  the  police  officers,  or  one 
of  them,  delivered  the  two  bottles  to  a  Lex- 
ington chemist  for  analysis,  who  testified 
that  he  found  the  contents  of  both  bottles  to 
be  a  powerful  explosive  known  as  nitroglyc- 
erin. Neither  the  two  bottles  nor  their  con- 
tents were  produced  at  appellant's  trial, 
both,  as  testified  by  the  chemist,  having  been 
destroyed  by  him  because  of  his  belief  that 
their  highly  explosive  character  made  it  dan- 
gerous to  keep  or  handle  them.  In  addition 
to  the  above  facts,  It  was  shown  by  the  com- 
monwealth's evidence  that  api>ellant  was  a 
friend  of  Blce  and  an  occasional  visitor  at 
his  house.  None  of  the  evidence  of  the  com- 
monwealth connected  appellant  with  the 
bnrglary  committed  by  Bice,  or  conduced  to 
prove  that  nitroglycerin  was  used  by  the  lat- 
ter In  committing  the  burglary. 

Appellant  did  not  testify  himself,  bnt  In- 
trodnced  J.  W.  Rice  as  a  witness  in  his  be- 
half, who  admitted  that  the  bottle  of  nitro- 
glycerin found  by  the  police  officers  at  his 
house  had  been  left  there  by  him,  and  that 
he  bad  also  left  there  another  small  bottle 
from  which  he  had  emptied  nitroglycerin  in- 
to the  one  found  in  his  house,  and  supposed 
the  entire  contents  of  the  small  bottle  had 
been  poured  into  the  other.  The  small  bot- 
tle from  which  he  had  attempted  to  ponr  the 
contents  was,  as  he  stated,  the  one  found 
upon  the  person  of  appellant,  and  had  been 
furnished  appellant  by  him  for  obtaining 
Sloan's  liniment,  to  be  used  by  appellant  for 
rheumatism,  with  wlilch  he  was  so  afflicted 
in  his  legs  as  to  compel  the  previous  use  of 
crutches  in  walking.  Blce  further  testified 
that  appellant's  arrest  was  effected  while  he 
bad  the  small  bottle  In  his  possession,  be- 
fore he  had  an  6i^>ortunity  to  obtain  the 
Sloan's  liniment,  and  that  appellant  was  In 
no  way  connected  with  him  in  the  commis- 


sion of  the  burglary  for  which  the  latter 
was  convicted. 

The  first  question  to  be  determined  is 
whether  the  facts  stated  in  the  indictment 
constitute  a  public  offensoi  and  this  question 
was  properly  raised  by  the  appellant's  de- 
murrer to  the  indictment  Grim.  Code,  S  165, 
subsec.  4.  The  proper  solution  of  this  ques- 
tion depends  upon  the  construction  to  be 
given  the  language  of  section  1159,  Kentucky 
Statutes,  upon  which  the  indictment  Is  based. 
That  section  provides: 

"Every  person  guUty  of  robbery  or  burglary 
shall  be  confined  in  the  penitenUary  not  less 
than  two  nor  more  than  ten  years.  If  any  per- 
son shall  have  or  keep  in  his  possession  any 
tools,  implements,  or  other  thinn  used  by  bur- 
glars for  housebreaking,  forcing  doors,  windows, 
locks,  or  buildings,  or  other  places  where  goods, 
wares,  or  merchandise  or  money  is  kept  with 
the .  intention  of  using  said  tools  or  implements 
burglariously,  shall  be  confined  in  the  peniten- 
tiai7  not  less  than  two  nor  more  than  tea 
years." 

[1, 1]  It  will  be  observed  that  the  indict- 
ment foUowsj  the  language  of  the  statute, 
but  is  the  explosive  found  on  the  person  of 
appellant  a  tool,  implement,  or  other  thing 
in  the  meaning  of  the  statute  the  use  of 
which  for  housebreaking,  etc..  Is  denounced 
by  Its  terms?  In  constructing  a  statute  the 
rule  generally  to  be  observed  is  that  what- 
ever is  necessarily  or  plainly  implied  in  a 
statute  is  as  much  a  part  of  it  as  that  which 
is  expressed,  but  a  statute  should  not  be  ex- 
tended beyond  the  fair  and  reasonable  mean- 
ing of  its  terms  because  of  some  supposed 
policy  of  the  law,  or  because  the  Legislature 
did  not  use  proper  words  to  express  its 
meaning.  This  rule  of  construction  is  espe- 
cially applicable  to  statutes  defining  crimes 
and  regulating  their  punishment  A  further 
rule  of  construction  Is  that  the  meaning  of  a 
word  used  in  a  statute  must  be  construed  in 
connection  with  the  words  with  which  It  is 
associated,  and  out  of  this  rule  arises  the  . 
doctrine  of  ejusdem  generis,  which  is  thus 
well  stated  in  36  Cyc.  1119: 

"By  the  rule  of  construction  known  as  'ejus- 
dem generis,'  where  general  words  follow  the 
enumeration  of  particular  classes  of  persons  or 
things,  the  general-  words  will  be  construed  as 
applicable  only  to  persons  or  things  of  (he  same 
general  nature  or  class  as  those  enumerated. 
The  particular  words  are  presumed  to  describe 
certain  species  and  the  general  words  to  be  used 
for  the  purpose  of  including  other  species  of  the 
same  genus.  The  rule  is  based  on  the  obvious 
reason  that  if  the  Legislature  had  intended  the 
general  words  to  be  used  in  their  unrestricted 
sense,  they  would  have  made  no  mention  of  the 
particular  clasaes.  The  words  'other*  or  'any 
other,'  following  an  enumeration  of  particular 
classes,  are  therefore  to  be  read  as  'other  such 
like,'  and  to  include  only  others  of  like  kind  or 
character.  The  doctrine  of  ejusdem  generis, 
however,  is  only  a  rule  of  constrnction,  to  be 
applied  as  an  aid  in  ascertaining  the  legisla- 
tive intent,  and  does  not  control  where  it  clear- 
ly appears  from  the  statute  as  a  whole  that  no 
such  limitation  was  intended.  Nor  does  the 
doctrine  apply  where  the  specific  words  of  a 
statute  signify  subjects  greatly  different  from 
one  another;  nor  where  the  specific  words  em- 
brace all  objects  of  their. class,  so  that  the  gen- 
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eral  words  mast  bear  a  differrait  meaning  from 
the  specific  words  or  be  meaningless." 

Application  here  of  the  doctrine  of  ejus- 
dem  generis  will  not  reasonably  allow  to  the 
words  "or  other  things  used  by  burglars  for 
housebreaking,"  etc.,  appearing  In  the  stat- 
ute, the  meaning  that  they  Include  nitro- 
glycerin, which,  though  It  may  be  used  for 
the  purposes  denounced  by  the  statute,  Is 
more  commonly  used  for  other  and  legitimate 
purposes,  such  as  the  removal  of  obstructions 
In  the  way  of  erecting  building,  constructing 
railroads,  and  making  other  public  Improve- 
ments. It  could  with  as  much  propriety  be 
claimed  that  a  flask  of  gunpowder  or  pack- 
age of  gun  shells  found  upon  one's  person 
would  constitute  the  offense  defined  by  the 
statute,  as  tbe.  powder  or  shells  might  be 
used  In  housebreaking,  and  for  that  reason 
would,  by  Implication,  come  within  the  mean- 
ing of  the  words  "or  other  things  used  by 
burglars  for  housebreaking,"  contained  in 
tbe  statute.  The  strained  construction  of 
the  words  mentioned  contended  for  by  coun- 
sel for  the  commonwealth  cannot,  In  fairness 
or  reason,  be  accepted.  Things  designated  as 
"tools"  and  "implements,"  as  In  the  statute, 
and  the  possession  of  which  with  a  burglari- 
ous Intent  is  therein  denounced,  are  such 
tangible,  metallic,  or  other  physical  objects 
or  Instruments  as  would  be  available  for 
use,  and  are  commonly  used.  In  committing 
burglary.  Consequently  the  words  "or  other 
things  used  by  burglars  for  housebreaking," 
etc.,  must  be  held  to  embrace  and  mean  only 
objects  or  things  of  the  same  general  nature 
or  class  as  those  designated;  L  e.,  of  like 
kind  or  character.  The  mere  fact  that  a 
substance  such  as  powder,  or  a  liquid  explo- 
sive such  as  nitroglycerin,  may  be  used  In 
housebreaking  cannot  entitle  them  to  be 
placed  in  a  class  with  such  things  as  are 
designated  in  the  statute  as  "tools"  and  "im- 
plements." To  Illustrate  our  meaning,  sec- 
tion 1242,  Kentucky  Statutes,  among  other 
things,  declares  that: 

"If  any  person  shall,  in  a  sudden  affray,  or 
in  sudden  heat  and  passion,  without  previous 
malice,  and  not  in  self-defense,  •  •  *  cut, 
thrust  or  stab  any  other  person  with  a  knife, 
dirk,  sword  or  otner  deadly  weapon,  without 
killing  such  person,  he  shall  be  fined  not  less 
than  fifty  nor  more  than  five  hundred  dollars, 
or  confined  in  the  jail  not  less  than  six  months 
nor  more  than  one  year,  or  both,  in  the  discre- 
tion of  a  jury." 

In  construing  this  section  we  held  that 
the  words  "or  other  deadly  weapon"  therein 
used  does  not  Include  a  wooden  clnb  with 
which  a  wound  was  Infllcbed  by  striking,  al- 
though such  club  was  a  deadly  weapon.  Er- 
wln  V.  Commonwealth,  06  Ey.  422,  29  S.  W. 
340. 

In  Commonwealth  v.  Kammerer,  13  S.  W. 
108, 11  Ky.  Law  Rep.  777,  the  defendant  was 
Indicted  under  a  statute  which  made  It  a 
felony  for  any  one  to  set  up^  carry  on,  or 
conduct,  a^.keno  .ji^^nk,  farq  .bank,  or  other 


machine  or  contrivance  Qfled  In  betting, 
whereby  money  or  other  things  may  be  won 
or  lost.  On  the  trial  of  the  case  in  the  cir- 
cuit court  It  was  developed  that  the  game 
engaged  in  was  commonly  known  as  craps  or 
oontz,  which  Is  played  with  two  ordinary 
dice  on  a  table.  The  trial  conrt,  being  ot 
the  opinion  that  the  facts  developed  by  the 
evidence  did  not  constitute  an  offense  within 
the  meaning  of  the  statute,  on  the  defend- 
ant's motion  peremptorily  instructed  the  jury 
to  acquit  him.  On  appeal  we  held  that  tbe 
statute  did  not  embrace  the  ofTense  of  per- 
mitting the  game  ot  craps  or  oontz  to  be 
played  on  the  premises.  In  the  opinion  It  is 
said: 

"The  averments  of  the  indictment,  and  the 
evidence  offered  in  support  of  it,  present  the 
Question:  When  a  game  of  oonta  is  played  with 
dice  on  a  table  or  other  surface  by  betters,  does 
it  come  within  the  meaning  of  the  terms  other 
machine  or  contrivance'  used  in  the  statute? 
In  other  words,  what  constitutes  such  "other 
machine  or  contrivance?'  This  court,  recogniz- 
ing as  it  does  the  evil  of  gambling,  and  the  legis- 
lative desire  to  suppress  it,  is  far  from  being 
disposed  to  cramp  the  force  of  this  statute.  It 
must  be  remembered,  however,  that  the  punish- 
ment denounced  by  it  is  severe.  The  offender  is 
made  a  felon.  One  should  not  be  thus  branded 
unless  the  Jaw  clearly  makes  him  so.  If  it  takes 
a  doubtful  construction  to  bring  him  within  the 
statute,  it  should  not  he  done.  If  the  Legisla- 
ture really  intended  it  to  embrace  such  a  party, 
it  can,  by  additional  legislation,  make  it  plain. 
We  turn  then  to  precedent  and  rules  for  the 
construction  of  statutes  for  guidance.  The  stat- 
ute first  enumerates  a  keno  bank  and  a  faro 
bank,  contrivances  which  are  used  notoriously 
and  solely  for  gaming.  It  then  adds,  'or  other 
machine  or  contrivance  used  in  betting.'  It  is 
a  rule  of  construction  that  where  a  statute  or 
any  instrument  enumerates  certain  things,  and 
then  uses  a  term  which  may  be  construed  to  in- 
clude other  things,  it  is  generally  to  be  con- 
fined to  those  of  a  like  class  or  character.  The 
term  is  to  be  restricted  to  those  ejusdem  gen- 
eris. The  general  words  following  the  particu- 
lar ones  must  be  construed  as  applying  to  things 
of  the  same  general  class.  Here  the  statute 
first  names  certain  machines  or  contrivances  in 
well-known  use  for  gaming.  Keno  and  faro 
are  banking  games.  Keno  banks  and  faro 
banks  are  contrivances  for  gaming  in  every 
sense  of  the  word ;  so  recognized  and  generally 
understood.  This  is  not  true  of  dice,  which, 
while  they  may,  and  often  are,  used  for  gaming, 
as,  indeed,  almost  anything  can  be,  usually 
serve  for  amusement.  Nor  can  it  be  said  that 
the  table  or  floor,  or  whatever  surface  may  be 
used,  constitute  the  machine  or  contrivance 
within  the  meaning  of  the  statute.  Such  things 
are  not  ordinarily  used  for  gaming.  Our  law 
provides  for  the  seizure  and  destruction  of  gam- 
ing implements,  and  this  statute  could  not  well 
be  applied  to  the  surfaces  upon  which  tliis  ^ome 
might  be  played.  As  well  might  it  be  claimed 
that  if  persons  gamed  by  the  throwing  of  cop- 
pers upon  an  ordinary  table  or  floor,  the  money 
or  table  fell  within  the  terms  'other  machine  or 
contrivance'  used  in  the  statute,  and  that  the 
party  suffering  it  to  be  done  was  liable  to  this 
severe  penalty.  •  *  •  The  'machine  or  con- 
trivance' referred  to  in  the  statute  must,  under 
the  rule  ejusdem  generis,  be  one  similar  in 
character  to  a  faro  or  keno  bank."  State  y. 
Gilmore,  98  Mo.  206,  11  S.  W.  620;  Chappell 
V.  State,  27  Tex.  App.  310,  U  S,,W.  411;  Kan- 
sas V.  Hardin  1  Kan.  474 ;  Ritte  v.  Common- 
wealth, 18  B.  Mon.  36 ;  Commenwealth  t.  Blon- 
arch.  6  Bush,  298. 
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In  Kennedy  ▼.  roster's  Ex'r,  14  Bnsh,  479, 
tbe  question  inTolved  was  whether  the  right 
of  the  payee  to  recover  of  a  surety  on  a  note 
was  barred  by  the  statute  of  limitations  Qt 
seren  years  pleaded  by  the  latter,  In  estoppel 
of  which  tbe  payee  pleaded  that  he  had  been 
obutructed  in  the  bringing  of  the  suit  on  the 
note  within  the  seren  years,  by  the  surety's 
request  for  delay  and  his  promise  to  pay  the 
note  without  suit  The  statute  of  limitations- 
relied  on  by  the  surety  provided  that  the 
limitation  dionld  not  apply  to  "any  delay  as- 
sented to  by  the  surety  In  writing,"  and  It 
wa^  the  contention  of  the  payee  that  the 
period  of  forbearance  procured  by  the  surety 
should  be  deducted  In  computing  the  period 
of  limitation.  This,  however,  was  not  allow- 
ed by  the  court,  because  the  delay  was  not 
assented  to  by  the  surety  In  writing.  It  was 
insisted  for  the  payee  that  tbe  surety's  assent 
In  writing  to  the  delay  was  not  essential,  as 
the  statute  also  declares  that: 

"If  such  Bure^  shall  abscond,  conceal  himself 
or  by  removal  from  the  state  or  otherwise,  ob- 
struct or  hinder  his  being  sued,  the  time  of  such 
obstruction  shall  not  be  computed  as  part  of 
the  time  of  limitation" 

— and  that  though  the  surety  did  not  consent 
In  writing  to  the  delay,  be  did  otherwise,  that 
Is,  by  his  request  for  indulgence  and  promise 
to  pay  the  debt,  obstruct  or  hinder  his  being 
sued  within  the  seven  years.  In  the  opinion 
It  is  said: 

"'The  words  "defeat  or  obstruct,"  as  used 
in  the  act,  signify  tlie  performance  of  some  act 
on  the  part  of  the  sureties  which  will  amount  to 
a  prevention  or  hindrance  of  a  suit  in  opposi- 
tion to  the  will  and  the  rights  of  the  cr^itor, 
sacb  as  cannot,  with  reasonable  diligence,  be 
oTercome.  Tbe  terms  import .  resistance  and 
obstruction  to  his  rights;  and,  unless  the  acts 
complained  of  are,  in  point  of  fact,  such  as 
would  hinder  and  prevent  him  from  bringing 
the  suit,  notwithstanding  his  desire  to  do  so, 
they  cannot  properly  be  said  to  "defeat  or  ob- 
struct" such  suit.'  This  is  in  accordance  with 
a  well-settled  rule  of  construction.  When  cer- 
tain things  are  enumerated,  and  then  a  phrase 
or  word  is  used  which  includes  other  things, 
but  does  not  specify  what  other  things  were  in- 
tended, such  phrase  or  word  will  generally  be 
confined  to  things  of  the  same  kind  as  thofie 
enumerated.  6  Tterm  Reports,  875,  379:  1 
Bam.  &  C.  237 ;  6  Barn.  &  C.  640 ;  3  Randolph, 
191.  The  acts  specially  designated  as  sufficient 
to  deprive  the  surety  of  the  right  to  compute 
the  time  of  their  continuance  as  part  of  the 
period  of  limitation  are  all  of  them  such  as  ob- 
struct or  liinder  the  institution  of  the  suit,  al- 
though the  creditor  may  desire  to  sue,  and  hence 
the  phrase  'or  otherwise  obstruct  or  hinder' 
must  lie  construed  to  refer  to  obstructions  or 
hindrances  of  a  kind  similar  in  character,  or 
having  a  similar  effect  as  those  specified.  A  re- 
quest to  forbear/  or  a  promise  to  pay  the  debt 
at  a  future  time,  cannot,  in  any  Just  sense,  be 
said  to  either  obstruct  or  hinder  the  bringing 
of  an  action.  The  failure  to  sue  in  such  a  case 
ia  the  voluntary  act  of  the  creditor.  He  is  left 
free  to  act  as  he  may  prefer,  may  sue  if  he  will, 
and  cannot,  by  any  fair  or  reasonable  interpre- 
tation, be  said  to  be  either  obstructed  or  hin- 
dered. •  •  •  Any  other  construction  leaves 
open  a  broad  field  for  litigation  and  perjury, 
which  the  provision,  that  indulgence  assented 
to  in  writing  should  be  excluded  from  the  period 


of  limitation  shows  the  Leigislature  appreciated 
and  intended  to  dose." 

Assuming  that  our  construction  of  section 
1159,  Kentucky  Statutes,  correctly  expresses 
its  meaning,  the  conclusion  is  inevitable  that 
the  indictment  against  appellant  falls  to  state 
a  public  offense;  hence  his  demurrer  there- 
to should  have  been  sustained,  and  the  error 
committed  by  the  trial  court  to  overruling  it 
compels  the  reversal  of  tbe  Judgment  -  It  is 
unnecessary  to  consider  the  objection  of  ap- 
pellant that  the  evidence  fails  to  establish 
his  guilt,  or  his  complaint  of  the  failure  of 
the  trial  court  to  peremptorily  instruct  the 
jury  to  acquit  blm,  further  than  to  say  the 
evidence  was  scant;  but  even  If  It  were 
stronger  in  support  of  the  facts  alleged  to  the 
todlctment  than  we  find  It  to  be,  as  the  facts 
thereto  alleged  do  not  manifest  a  public  of- 
fense, necessarily  the  evidence  cannot  be  said 
to  do  so.  Therefore  the  giving  on  the  per- 
emptory Instruction  would  have  been  proper. 

For  the  reasons  Jpdicated  the  Judgment  Is 
reversed  and  cause  remanded,  with  directions 
to  tbe  circuit  court  to  grant  appellant  a  new 
trial,  sustain  his  demurrer  to  the  todlctment, 
and  for  such  further  proceedings  as  may 
conform  to  the  opinion. 


REED  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept  28, 1916.) 

1.  iRTOxicATina  LiquoBS  «s»lll  — Offbrses 
—Statute. 

Special  acts  passed  before  the  adoption  of  the 
present  Constitution,  prohibiting  the  sale  of  liq- 
uors in  certain  counties,  are  yet  in  force. 

[Bd.  Note.— For  other  cases,  see  Jntoxicating 
Laquors,  Cent.  Dig.  §  121;    Dec.  Dig.  «»111.} 

2.  Cbiminal  Law  (S=»304(9)— Evidenob— Judi- 
oiAi,  Notice — Special  Pbohibition  Law. 

In  a  prosecution  for  unlawful  sale  of  liquors 
in  M.  county,  where  tbe  sale  of  intoxicating  liq- 
uors has  been  prohibited  by  special  laws  in  force 
at  the  time  of  such  sale,  it  was  only  necessary 
for  the  commonwealth  to  show  a  sale  as  charged, 
and  not  necessary  to  allege  or  prove  that  the  sale 
of  liquor  was  prohibited  in  that  county,  since, 
under  Ky.  St.  i  1624,  the  court  would  talie  judi- 
cial notice  that  an  act  of  the  General  Assembly 
of  1889-90  (Acts  1889-90,  c.  16G2)  prohibiting 
the  sale  of  intoxicating  liquors  to  that  couuty 
was  still  in  force. 

[Ed.  Note.— For  other  cases,  see  Orimtoal 
Law,  Cent  Dig.  {f  706,  2951%  {  Deo.  Dig.  «83»> 
304(9).] 

Appeal  from  Circuit  Court  Morgan  County. 

S.  L.  Reed  was  convicted  of  unlawfully  sell- 
ing liquor  to  a  county  where  the  sale  of  in- 
toxicating liquors  had  been  prohibited  by 
special  prohibition  laws  to  force  and  effect  at 
the  time  of  the  sale,  and  he  appeals.  Af- 
firmed. 

Gardner  A  Redwtoe  and  W.  L.  Hammond, 
all  of  West  Liberty,  for  appellant  M.  M. 
Logan,  Atty.  Gen.,  and  H.  A.  and  D.  O.  Myatt 
AsBt  Attys.  Gen.,  for  th«'  Oommonw^altb. 

CARROLL,  J.  Under  an  todlctment  charg- 
tog  blm  with  the  t^ease  of  unlawfully  sell- 
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lug  Bplrltuous  and  vlnotLB  Uqnors  In  Morgan 
county,  Ky.,  "where  the  sale  of  intoxicating 
liquors  has  been  prohibited  by  special  pro- 
hibition lavs  and  the  said  laws  were  In  fall 
force  and  eftect  at  the  time  of  the  said  sale 
In  the  said  county,"  the  appellant  was  con- 
victed. On  the  trial  of  the  case  the  evidence 
for  the  commonwealth  showed  that  one  L.  T. 
Minix,  In  August,  1914,  purchased  from  the 
appellant,  in  Morgan  county,  three  gallons  of 
whisky,  for  which  he  paid  him  the  purchase 
price.  On  this  evidence  the  trial  court  In- 
structed the  Jury  that,  if  they  believed  from 
the  evidence  beyond  a  reasonable  doubt  that 
In  Morgan  county,  within  12  months  before 
the  finding  of  the  Indictment,  Reed  sold  liq- 
uor to  Mlnlx  in  quantities  of  less  than  five 
gallons,  they  should  find  him  guilty  and  &J, 
bis  punishment  at  a  fine  of  not  more  than 
$100  and  by  imprisonment  in  the  county  Jail 
for  not  more  than  40  nor  less  than  10  days. 
Under  the  evidence  and  Instructions  the  jury 
found  the  appellant  guilty,  fixing  his  punish- 
ment at  a  fine  of  1100  and  imprisonment  In 
the  county  Jail  for  40  days,  and  he  appeals. 

The  ground  urged  for  reversel  is  that  the 
commonwealth  failed  to  show  by  any  evidence 
that  there  was  at  the  time  of  the  sale  any 
special  law  in  force  in  Morgan  county  pro- 
hibiting therein  the  sale  of  liquor,  and,  this 
being  so,  the  court  should  have  directed  the 
Jury  to  find  the  appellant  not  guilty. 

There  was  no  evidence  that  there  was  any 
law  in  force  in  Morgan  county  at  the  time  of 
the  sale  prohibiting  the  sale  of  liquor  there- 
in, and  if  It  was  essential  to  a  conviction 
that  evidence  of  this  nature  should  have  been 
introduced,  the  motion  for  a  peremptory  in- 
struction to  acquit  the  appellant  should  have 
been  sustained. 

[1]  It  is  provided  in  section  1824  of  the 
Kentucky  Statutes  that  "the  several  courts  of 
this  commonwealth  shall  take  judicial  notice 
of  all  acts  and  resolutions  of  the  General  As- 
sembly"; and  it  has  been  held  in  Crlgler  v. 
Com.,  120  Ky.  612,  87  S.  W.  276,  27  Ky.  h&w 
Rep.  918,  Ball  v.  Com.,  99  S.  W.  326,  30  Ky. 
Law  Rep.  600,  Combs  v.  Com.,  104  S.  W.  270, 
31  Ky.  Law  Rep.  822,  and  many  other  cases, 
that,  in  prosecutions  for  violation  of  the  liq- 
uor law  in  counties  in  which  the  sale  of 
liquor  has  been  prohibited  by  special  acts' 
passed  before  the  adoption  of  the  present 
Constitution,  these  special  acts  are  yet  In 
/orce,  and  that  it  la  not  necessary  in  such 
prosecutions  to  prove  the  existence  of  the 
act  The  courts  under  the  section  of  the 
statutes  quoted  will  take  Judicial  notice  of 
Its  existence. 

[2]  By  an  act  passed  at  the  session  of  the 
General  Assembly  held  In  1889-90  (Acts  1889- 
90,  c.  1662)  the  sale  of  intoxicating  liquors  In 
Morgan  county  was  prohibited,  and  this  act 
is  yet  in  force  in  that  county.  It  was  not 
necessary  that  the  Indictment  should  charge, 
or  the  evidence  show,  or  the  instructions  ad- 


vise the  jury  that  the  sale  of  liquor  was  pro- 
hibited in  Morgan  county.  The  only  essential 
thing  for  the  commonwealth  to  show  by  the 
evidence  was  the  sale  as  charged  in  the  in- 
dictment, and  this  it  did. 
Wherefore  the  Judgment  Is  affirmed. 


.   HUDDLESTON    v.    COMMONWEALTH. 
(Court  of  Appeals  of  Kentudcy.    Sept.  28,  1916.) 

1.  Intoxicating  LiQyoiis  «=9l46(l)— Saub 

Defenses— Thick. 

In  a  prosecution  for  selling  intoxicating  liq- 
uor in  a  county  where  the  local  option  law  was 
in  force,  a  trick,  such  as  leaving  money  on  the 
top  of  a  table  to  pay  for  liquor,  would  not  be 
permitted   to   evade   the  law. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  §§  159,  163;  Dec.  Dig.  «=» 
146(1).] 

2.  Intoxicating  Liquobs  «=9236(3)  —  Salc 

— jBVIDENCB. 

In  such  prosecution  that  the  witness  for  the 
state  stated  that,  in  his  judgment,  the  place 
where  he  obtained  the  whisky  from  the  defend- 
ant was  in  the  local  option  territory,  as  charg- 
ed, without  anything  more,  would  justify  a 
conviction. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  304;  Dec.  Dig.  <S=9236(3).] 

Appeal  from  Circuit  Court,  Clinton  County. 

Allen  Huddleston  was  convicted  of  selling 
intoxicating  liquors  In  a  county  where  the 
local  option  law  was  in  force,  and  he  ap- 
peals.   Afllrmed. 

E.  Bertram,  of  Albany,  for  appellant  M. 
M.  Logan,  Atty.  Gen.,  and  D.  O.  Myatt  Asst. 
Atty.  Gen.,  for  the  Commonwealth. 

THOMAS,  J.  The  appellant,  Allen  Hud- 
dleston, was  indicted  for  and  convicted  of 
selling  intoxicating  liquors  in  Clinton  county, 
where  the  local  option  law  was  in  force. 
Upon  the  trial  he  was  fined  $60  and  20  days 
in  Jail,  and  from  the  judgment  rendered  upon 
the  finding  of  the  jury,  he  prosecutes  thlK 
appeal. 

The  testimony  of  the  prosecuting  witness, 
A.  B.  Russell,  to  whom  the  sale  Is  alleged 
to  have  been  made,  is,  in  substance,  that  he 
went  to  the  residence  of  the  appellant,  who 
procured  a  small  beer  bottle  and  filled  it  from, 
a  Jug  containing  about  two  gallons  of  whisky,, 
and  that  the  witness  laid  a  quarter  on  the  top 
of  a  table  in  the  room  where  the  whisky  was 
obtained,  that  he  went  there  for  the  pur- 
pose of  buying  the  whisky,  and  that  he  left 
the  quarter  on  the  table  to  pay  for  it  Con- 
tinuing, the  witness  says: 

"I  do  not  know  whether  the  room  we  were  in. 
is  in  Kentucky  or  in  Tennessee ;  it  is  right  at 
the  line.  I  never  saw  the  Une  run.  I  have  al- 
ways thought  it  was  in  Kentucky.  My  best 
judgment  is  that  it  is  in  Clinton  county,  Ky.. 
but  some  people  claim  that  the  state  line  runs 
through  the  house,  and  that  the  room  we  were 
in  is  m  Tennessee,  but  I  do  not  know  and  can- 
not state  which  state  it  is  in." 

It  was  admitted  that  the  local  option  law- 
was  in  force  in  Clinton  county.    The  defend- 
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ant  neltber  testified  blmseU  nor  did  he  offer 
any  e\idence  in  support  of  bis  plea  of  not 
guilty. 

H)  We  will  waste  no  time  upon  the  discus- 
sion of  the  old  and  musty  trick  of  leaving 
the  quarter  on  the  table,  since  it  is  the  settled 
rule  in  this  court  that  no  such  trick  can  be 
permitted  to  evade  a  violation  of  the  local 
option  law,  as  is  shown  by  an  unbroken  line 
of  decisions  from  this  court.  The  effldeucy 
of  such  a  defense,  tf  it  ever  had  any,  bas 
been  completely  exploded. 

[2]  The  only  contention  made  before  us  for 
a  reversal  is  that  the  sale  is  not  shown  to 
have  been  made  in  Clinton  county,  Ky.,  but, 
on  the  contrary,  that  the  evidence  shows  that 
It  probably  may  have  been  made  In  the  state 
of  Tennessee.  We  do  not  regard  the  point 
raised,  under  the  facts  shown,  wortby  of 
serious  consideration.  The  witness  himself 
says  that  his  best  judgment  Is  that  the  place 
•where  he  obtained  the  whisky  is  in  Clinton 
County,  Ky.,  and,  if  there  was  nothing  more, 
by  way  of  circumstances,  or  otherwise,  this 
statement  would  Justify  the  conviction.  More- 
over, there  is  a  maxim  in  tbe  law  to  the  effect 
that,  'Lex  non  curat  de  minimis,'  and  the 
enforcement  of  the  law,  as  well  as  the  punish- 
ment of  the  offender,  should  not  surrender  to 
the  quibbllngs  over  the  location  of  lines  form- 
ing the  boundary  of  the  venue  of  tbe  offense. 

The  Judgment  is  afSrmed. 


KUCKEB  et  al.  v.  COMMONWEALTH. 
<Coart  of  Appeals  of  Kentucky.    Sept.  29, 1916.) 

1.  COlfBPIIAOT  «s»47  —  HoiaoiDK  «=3249  — 
Pabths  to  Offxhsb— StrrnciKNcy  of  Evi- 
dence. 

In  a  prosecution  for  conspiring  to  kill  de- 
ceased and  for  aiding  and  abetting  the  person 
or  persons  who  killed  deceased,  evidence  held  to 
sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent.  Dig.  gj  105-107;  Dec.  Dig.  «=»47;  Homi- 
cide, Cent.  Dig.  S  514 ;  Dec.  iSg.  «=>249.] 

2.  CoNSPiBACT  «=»48  —  Homicide  «=»281  '— 

QUXSnOI*  FOK  JT7BT— PaBTIES  TO  OlVENSB. 

In  a  prceecotion  for  conspiring  to  kill  the 
deceased  and  for  aiding  and  abetting  the  person 
or  persons  who  killed  deceased,  evidence  held 
to  make  defendants'  conspiring  and  aiding  and 
abetting  a  question  for  tbe  jury. 

[EM.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  81  108-111;  Dec.  Dig.  «=>48 ;  Homi- 
cide, Cent.  Dig.  i  673;  Dec.  Dig.  «=»281.] 

S.  Homicide  «=»293  —  Tbial  —  Instbuctioks 

— Theory  of  Case. 
Where  there  was  evidence  for  the  defend- 
ants that  deceased  bad  assaulted  them  with  a 
rifle,  and  that  they  were  in  good  faith  attempt- 
ing to  disarm  him  and  were  usinz  no  more  force 
than  was  necessary  to  protect  themselves  from 
death  or  great  bodily '  harm,  and  that  the  un- 
known person  who  shot  deceased  was  not  acting 
in  concert  with  them  when  he  entered  the  con- 
flict, an  instrnction,  embracing  such  theory  of 
the  case,  would  have  been  proper. 

(Bd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  604;  Dec.  Dig.  <s=>293.1 


4.  Cbiminai,  LiAw  4=3823(8)— AFPSAI/—HABK- 

LES8  Eebob— Instbuction. 
The  failure  to  give  such  an  instruction  was 
not  prejudidaJ  error,  where,  under  the  instruc- 
tions given,  the  defendants  had  the  full  benefit  of 
their  plea  of  self-defense,  and  the  jury  were  re- 
quired to  believe  before  they  could  convict  that 
they  and  the  unknown  person  were  acting  in 
concert,  and  that  they  aided  and  abetted  such 
unknown  person  in  the  shooting. 

[EM.  Note.— B\>r  other  cases,  see  Criminal 
Law.  Cent.  Dig.  S|  1992-1994,  3158;  Dec.  Dig. 
«=»823(8).] 

5.  Homicide  «s>340(l)— TBiAi^-IirsTBTTcnoiis 
—Definition  of  Wobds. 

Failure  to  define  the  words  "feloniously" 
and  "willfully"  in  the  instructions  was  not  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  715;  Dec  Dig.  «3>340(1).] 

Appeal  from  Circuit  Court,  Pike  County. 

John  Henry  Rucker  and  one  Anderson  were 
tried  Jointly  and  convicted  of  conspiring  to 
kill,  and  of  aiding  and  abetting  a  killing,  and 
they  appeal.    Affirmed. 

Roscoe  Vanover  and  J.  S.  Cllne,  both  of 
Pikevllle,  for  appellants.  M.  M.  Logan,  Atty. 
Gen.,  and  D.  O.  Myatt,  Asst.  Atty.  Oen.,  for 
the  Commonwealttiu 

TUBNBR,  J.  Appellants,  Bucker  and  An- 
derson, were  Jointly  Indicted  in  the  Pike 
circuit  court,  charged  wltb  tbe  murder  of 
Walter  Jewell,  or  Newell.  It  is  charged 
that  the  two  defendants  named,  and  some 
other  person  whose  name  was  unknown  to  the 
grand  Jury,  committed  the  crime.  In  a  second 
count  it  was  charged  that  the  two  defendants 
named,  and  some  other  person  whose  name 
was  unknown  to  the  grand  Jury,  or  some  one 
or  more  of  them,  which  one  or  ones  being 
to  the  grand  Jury  unknown,  killed  and  mur- 
dered tbe  said  Jewell  by  shooting  and  wound- 
ing him ;  and  that  each  of  the  named  defend- 
ants and  said  unknown  person  were,  at  the 
time,  present  and  each  near  enough  to,  and 
did,  aid,  assist,  abet,  encourage,  counsel,  ad- 
vise, and  command  the  one  or  ones  so  shoot- 
ing and  killing  said  Jewell  or  Newell  to  so 
shoot  and  kill  him;  and  that  said  named  de- 
fendants and  the  said  unknown  person  con- 
spired and  confederated  and  banded  them- 
selves together  for  the  purpose  of  killing 
or  murdering  the  said  Jewell  or  Newell  In  the 
manner  aforesaid,  and  in  furtherance  of  said 
conspiracy  did  shoot  and  kill  him  as  afore- 
said. At  their  Joint  trial  the  two  named  de- 
fendants were  found  guilty  on  the  secoQd 
count,  and  they  prosecute  this  appeal. 

[1]  The  contention  that  the  indictment  is 
Insufficient  cannot  be  sustained.  It  Is  clearly 
and  accurately  stated  in  the  second  count 
that,  although  it  is  not  known  to  the  grand 
Jury  which  of  the  three  actually  did  the 
shooting  which  resulted  in  Newell's  death 
that  the  other  two  were,  at  the  time,  present, 
and  aiding,  assisting,  counseling,  and  advis- 
ing tbe  one  so  shooting  to  shoot  and  kill  said 
Newell.   Every  essential  element  necessary  to 
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tbe  crlnie  of  aiding  and  abetting  Is  set  f  orUi. 
It  Is  charged  tbat  they  were  present;  that 
they  aided,  abetted,  counseled,  and  advised 
the  one  doing  the  shooting,  and  vre  do  not  see 
how  a  good  Indictment  against  two  persons 
for  aiding  and  abetting  another,  whose  name 
and  identity  was  unknown,  could  be  drawn 
If  this  one  is  insuflSdent. 

[2]  Along  Pond  creek  In  Pike  county  there 
Is  a  railroad,  and  on  this  railroad  there  are 
several  mining  operations.  At  or  hear  one 
of  these  places  the  negroes  were  having  a 
dance  at  a  restaurant.  The  appellants  work- 
ed at  a  mining  operation  near  by,  but  not  Im- 
mediately at,  the  place  of  the  dance,  and. 
they  each  attended  the  dance,  Rucker  going 
to  It  early  in  the  evening  and  Anderson  going 
later,  as  he  had  promised  Rucker  to  do. 
Bucker's  divorced  wife  lived  near  the  res- 
taurant where  the  dance  was  held,  and  New- 
ell boarded  at  her  place.  In  some  way, 
which  is  not  clear  from  the  record,  Rucker 
ttnd  Newell  had  some  altercation  about  the 
time  the  dance  closed,  and  out  in  the  front 
'of  the  restaurant  Rucker  fired  three  shots  at 
Newell,  one  of  which  wounded  him  slightly 
in  the  leg.  Immediately  after  this  Newell 
'  went  into  the  restaurant,  and  Rucker  and 
Anderson  started  down  the  railroad  toward 
their  homes.  After  they  had  gone  down  the 
railroad  Newell  came  out  of  the  restaurant 
and  went  In  the  same  direction  appellants 
had  gone,  and  overtook  them  some  60  or  75 
yards  from  the  place  of  the  first  difficulty. 
There  the  three  got  into  an  altercation,  and 
each  of  the  appellants  for  a  time  had  hold 
of  Newell,  or  hold  of  a  Winchester  gun, 
which  they  claimed  he  had,  it  being  their 
contention  that  he  followed  them  down  the 
railroad  with  the  Winchester  gun,  and  that 
they  took  hold  of  him  and  the  gun  to  prevent 
his  shooting;  but  there  is  evidence  in  the  rec- 
ord to  the  eftect  that  he  asked  them  to  let 
him  loose  so  he  could  go  back  up  the  rail- 
road from  whence  he  had  come,  but  that  they 
insisted  upon  his  going  down  the  railroad, 
and  undertook  to  force  him  to  go  with  them. 
While  they  were  engaged  In  this  altereatlon 
another  person,  whose  Identity  is  not  shown 
by  the  record,  appeared  on  the  scene,  and  in 
their  wrestle  and  tussle  Newell  was  forced 
or  shoved  against  this  unknown  person,  and 
he  was  pushed  or  forced  over  the  bank  of 
the  railroad  or  creek,  and  when  he  got  up, 
while  one  or  both  of  the  appellants  still 
had  hold  of  Newell,  or  of  the  gun,  this  un- 
known party  shot  Newell  in  the  back  of  the 
head  with  a  pistol,  and  he  sank  down  and 
died  in  a  few  moments.  Immediately  after 
the  shooting  the  two  appellants  went  in  one 
direction  and  the  unknown  person  in  another, 
but  the  unidentified  person  returned  shortly 
to  where  the  body  of  Newell  was  lying,  and 
placed  the  Winchester  gnn  across  his  leg, 
and  then  again  disappeared,  and  has  not 
been  apprehended. 

There  Is  some  evidence  in  the  record  that 


after  the  first  difilcnity  at  the  restaurant 
appellants  and  another  person  started  down 
the  railroad  together ;  that  there  were  three 
instead  of  only  two  of  them. 

Appellants  In  their  testimony  each  say 
that  the  unknown  person  referred  to  in  the 
indictment  was  another  negro  by  the  name  of 
Joe  Shelton,  and  that  he  did  the  shooting 
that  resulted  in  Newell's  death,  although  one 
or  more  witnesses  for  the  Commonwealth, 
who  were  near  at  tlie  time,  testified  that  they 
kpew  Joe  Shelton,  and  that  the  man  who 
did  the  shooting  was  not  Joe  Shelton,  but 
that  the  shooting  was  done  by  a  man  un- 
known to  them,  or  at  least  by  one  they  could 
not  identify. 

As  we  understand  appellants'  brief,  the 
chief  complaint  of  the  instructions  is  not  so 
much  to  their  form,  but  to  the  fact  that  they 
submitted  to  the  Jury  the  question  of  aiding 
and  abetting  and  of  conspiracy,  when  there 
was  no  evidence  to  Justify  it 

The  evidence  tended  strongly  to  show,  not 
only  that  the  two  appellants  met  at  the  dance 
by  prearrangement  between  them,  but  that 
they  and  the  unknown  person  left  the  restau- 
rant and  place  of  the  first  diiBculty  together ; 
tbat  at  least  two  of  them  were  in  a  struggle 
with  the  decedent,  and  either  had  hold  of 
him  or  of  the  gun  which  he  had  at  the  time, 
or  immediately  before  the  shooting  took 
place,  and  all  the  facts  and  circumstances 
shown  in  evidence  were -sufficient  to  author- 
ize the  Jury  to  infer  that  the  parties  were 
acting  in  concert;  and  it- therefore  follows 
that  the  action  of  the  court  in  giving  this 
Instruction  was  proper. 

[1, 4]  Appellants  also  insist  that  they  were 
entitled  to  the  whole  law  of  the  case,  and 
that  it  was  the  duty  of  the  court  to  have  in- 
structed the  Jury,  In  sulMtance,  ttiat  if  the 
decedent  assaulted  them  with  a  Winchester 
rifle  and  the  Jury  believed  that  appellants 
were  in  good  faith  attempting  to  disarm  the 
decedent,  and  were  using  no  more  force  tlian 
was  necessary  to  protect  themselves  from 
death  or  great  bodily  harm  at  his  hands,  and 
that  the 'unknown  person  was  not  acting  in 
concert  with  appellants  when  he  entered  the 
conflict  and  fired  the  shot  that  killed  dece- 
dent, the  Jury  should  find  them  not  guilty. 
The  instruction  for  which  appellants  now 
contend  would  have  embraced  their  theory  of 
the  case,  and  would  have  been  proper.  But 
the  question  remains,  was  the  failure  to  give 
such  an  instruction  prejudicial  error?  Under 
the  instructions  that  were  given  the  defend- 
ants were  given  the  full  benefit  of  the  plea  of 
self-defeuse,  and  the  Jury  were  required  to 
believe  before  there  could  be  a  conviction  that 
the  appellants  and  the  unknown  x>erson  were 
acting  In  concert,  and  that  they  aided, 
abetted,  counseled,  and  advised  tlie  said  un- 
Imown  person  in  the  shooting.  Clearly  the 
failure  to  give  the  instruction  indicated  waa 
not  prejudicial. 
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[I]  It  1b  farCher  complained  that  the  lower 
oouit  failed  to  define  "felonloualy"  and  "will- 
fully" in  the  instructions ;  but  this  oversight 
lias  been  often  held  by  this  court  not  to  be 
Teveralble  error. 

On  the  whole  case  we  think  appellants  have 
bad  a  fair  trial,  and  the  Judgment  is  affirmed. 


OAIlDN£B  V.  OOMMONWOAIiTB. 
(Court  of  Appeals  of  Kentocky.    Sept.  27, 1916.) 

X.  iRTOXICATIIia  IxIQUOBS  «=»131  —  POSSIS- 
BION— BLXMSNTa  at  OrrKMBO— INIKKT. 
Intent  with  which  onepouesses  intoxicating 
liquors  is  not  an  element  of  the  oSense  defined 
by  Ky.  St  i  2569,  subsec.  1,  probibitiDg  one  in 
local  (4>tion  territory  who  has  a  government  li- 
cense to  sell  liquors  from  posaeasing  any  such 
liquors. 

[Ed.  Note. — For  other  cases,  see  IntoxicatiDg 
I4quor8,  Cent  Dig.  §{  140,  161;  Dec.  Dig.  «=» 
131.1 

2.   IRTOXIOATIRO  LiqVOBS  «s>139— POS8BB8ION 

— PauawMPTioN . 
Under  Ky.  St  {  2S69b,  subaec.  1,  providing 
that  any  person  in  any  territory  where  sale  of 
viaoQS,  malt,  brewed,  fermented,  spirituous,  or 
intozicatipg  liquor  is  prohibited,  who  has  paid 
the  Uniteid  States  internal  revenue  tax  on  sale 
of  "any  such  liquors,"  shall  be  deemed  to  have 
intended  to  violate  the  prohibitory  laws,  and  it 
shall  be  unlawful  to  have  in  his  possession  any 
such  liquors,  where  accused  paid  a  revenue  tax 
permitting  him  to  sell  malt  liquors,  his  posses- 
sion of  whisky  In  dry  local  option  territory  was 
not  illegal,  since  whisky  was  not  a  liquor  to  sell 
which  he  bad  a  license,  and  the  statutory  pre- 
sumption did  not  arise. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liiquors,  Cent  Dig.  1 149;  Dec.  Dig.  «=»139.] 

Appeal  from  Circuit  Court,  Grant  County. 
J.  W.  Gardner  was  convicted  of  an  offense, 
'  and  be  appeals.    Beversed  and  remanded. 

J.  J.  Blackburn,  of  WlUlamstown,  for  ap- 
pellant M.  M.  Logan,  Atty.  Gen.,  and  D.  O. 
Myatt,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

SETTLE,  J.  The  appellant,  J.  W.  Gard- 
ner, was  tried  and  by  verdict  of  a  jury  con- 
victed and  given  a  fine'  of  $60  in  the  Grant 
circuit  court,  under  an  indictment  charging 
Mm  with  having  In  his  possession  whisky  In 
local  option  territory,  while  holding  a  li- 
cense from  the  federal  government,  authoriz- 
ing blm  to  sell  malt  liquors  In  such  territory, 
alleged  to  be  a  violation  of  the  provisions  of 
section  2569b,  subsec.  1,  Kentucky  Statutes. 
He  has  appealed  from  the  Judgment  of  con- 
viction. 

[1]  It  was  shown  by  the  evidence  heard  oa 
tbe  trial  that  the  appellant  is  a  grocery  and 
dry  goods  merchanty  whose  residence  and 
place  of  business  is  at  Dry  Bldge,  Grant 
county,  Ky.,  and  that  the  local  opti<m  law 
Is  In  force  in  that  county;  that  he  received 
November  29,  1915,  from  tbe  Southern  Ex- 
press Company  at  Dry  Bldge,  a  gallon  of 
wblsky,  contained  in  four  bottles  holding  a 


quart  each,  which  had  been  shipped  him 
from  Erlanger  through  that  company  by  one 
J.  Lw  Holton.  Appellant  testified  that  tbe 
wblsky  was  obtained  for  his  own  personal 
use,  and  not  for  sale,  and  that  no  part  of 
It  was  sold  by  him.  This  testimony,  how- 
ever, was  objected  to  by  the  commonwealth's 
attorney,  and  properly  excluded  by  the  trial 
court;  as  an  Intenticm  to  sell  the  liquor  Is 
not  an  ingredient  of  tbe  offense  defined  by 
this  statute.  It  also  appears  from  the  com- 
monwealth's evidence,  and  was  admitted  by 
the  appellant,  that  at  the  time  he  received 
tbe  whisky  In  question  he  had  an  Internal 
revenue  receipt,  certificate,  or  license  Isi^ued 
him  by  the  collectoi  of  Internal  revenue  for 
the  Sixth  district  of  Kentucky,  which  au- 
thorized blm  to  sell  by  retail  malt  liquors 
for  a  year  from  July  1,  1915,  and  was  in 
full  force  and  effect  on  November  29,  1915, 
when  the  four  quarts  of  whisky  was  receiv- 
ed by  him.  It  further  appears  from  appel- 
lant's own  testimony  that  he  was  then  sell- 
ing at  his  place  of  business  In  Dry  Bldge  a 
malt  drink  known  as  "maltlna."  Although 
this  dfink  Is  claimed  to  be  a  nonlntoxlcant, 
a  federal  license  is  required  to  sell  It 

At  tbe  close  of  all  the  evidence  tbe  court 
Instructed  the  jury  as  follows: 

"The  court  instructs  tbe  jury  that  defendant 
admits  that  at  the  time  complained  of  in  the 
Indictment,  to  wit,  November  29,  1916,  he  held 
and  possessed  a  license  from  the  United  States 
to  sell  by  retail  malt  liquors;  and  he  also  ad- 
mits that  on  the  said  November  29,  1915,  he  re- 
ceived from  the  expressman  in  Dry  Kidge,  Ky., 
four  quarts  of  spirituous  liquor,  to  wit,  whisl^. 
Ton  will  therefore  find  defendant  guilty  and  fix 
his  punishment  at  a  fine  of  not  less  than  $50 
nor  more  than  $200,  and  the  costs  of  this  prose- 
cution, or  at  confinement  in  the  county  jail  for 
not  less  than  thirty  days  nor  more  than  three 
months,  or  both  so  fine  and  imprison  him,  in 
your  reasonable  discretion." 

To  tbe  foregoing  instruction  appellant  ob- 
jected and  excepted. 

[2]  Tbe  question  first  presented  for  consid- 
eration Is  whether  the  facts  alleged  In  the 
Indictment  constitute  an  offense  under. tbe 
statute.  This  question  was  raised  by  the 
demurrer  filed  by  appellant  to  the  Indict- 
ment, which  tbe  circuit  court  overruled.  Tbe 
solution  of  this  question  Involves  a  construc- 
tion of  tbe  statute,  which  Is  as  follows: 

"Any  person  in  any  county,  district,  precinct, 
town,  or  city  in  this  state  where  the  sale  as  a 
beverage  of  vinous,  malt,  brewed,  fermented, 
spirituoi;s,  or  intoxicating  liquor  is  prohibited 
by  law  who  has  paid  the  United  States  internal 
revenue  tax  permitting  the  sale  of  any  such 
liquors  shall  be  deemed  to  have  paid  such  tax 
with  an  intent  to  yiolate  the  prohibitory  laws  of 
this  state,  or  of  such  county,  district,  precinct, 
town,  or  city,  and  it  shall  be  unlawful  for  any 
such  person  to  buy,  bargain  for,  accept,  receive, 
hold,  or  possess  any  such  liquors.'' 

WhUe  the  primary  object  of  all  statutes 
on  this  subject  Is  to  prevent  the  sale  of  any 
kind  of  intoxicating  liquor  In  territory  where 
the  sale  of  such  liquor  is  prohibited  by  law, 
this  statute  In  meaning  goes  much  farther 
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than  any  of  those  referred  to,  and  It  is  in- 
sisted for  the  commonwealth  that  its  object 
Is  to  forbid  the  possession  of  Intoxicating 
llqnor  of  any  kind  by  any  person  in  dry 
territory,  even  for  Ills  own  use,  if  he  at  the 
same  time  holds  a  license  from  the  federal 
government  authorizing  him  to  sell  in  such 
territory  liquor,  though  it  be  of  a  different 
kind.  While  the  salutary  purpose  Intended 
to  be  subserved  by  the  enactment  of  the  stat- 
ute may  well  be  conceded,  such  a  construction 
of  it  as  is  here  demanded  by  counsel  for  the 
commonwealth  is  too  narrow  for  our  accept- 
ances and  not  authorized  by  any  reasonable 
meaning  to  be  given  its  language.  In  our 
opinion,  the  statute  mefkes  the  payment  of 
the  federal  revenue  tax,  evidenced  by  the 
certificate  or  license  to  sell  in  the  dry  ter- 
ritory the  intoxicating  liquor  therein  named, 
which  it  issues  to  the  person  paying  the  tax, 
together  with  his  possession  of  intoxicating 
liquor  in  such  territory,  evidence  of  his  In- 
tention to  violate  the  statute,  provided  the 
liquor  is  of  the  kind  the  license  from  the  fed- 
eral government  authorizes  him  to  sell. 
Therefore,  when  the  statute  declares  that 
any  one  paying  the  revenue  tax  permitting 
the  sale  of  "any  such  liquors"  shall  be  deem- 
ed to  have  paid  such  tax  with  an  intent  to 
violate  the  prohibition  law,  and  that  it  sliall 
be  unlawful  for  "any  such  person"  to  buy, 
bargain  for,  accept,  receive,  hold,  or  possess 
"any  such  liquors,"  its  meaning  is  to  confine 
the  Icind  of  liquor  held  or  possessed  to  the 
kind  authorized  to  be  sold  by  the  certificate 
or  license  showing  the  payment  of  the  reve- 
nue tax.  The  interpretation  would  also  re- 
sult from  the  application  of  the  constructive 
rule  ejusdem  generis. 

So  it  follows  from  the  conclusion  express- 
ed that,  as  the  license  appellant  held  from 
the  federal  government  authorized  him  to  sell 
only  malt  liquors  in  Grant  county,  the  dry 
territory,  the  fact  that  while  holding  such 
license  be  also  received  and  had  In  his  pos- 
session in  that  county  whisky,  which  is  not 
a  malt,  but  a  spirituous,  liquor,  constitutecl 
no  offense  under  the  statute.  As  the  indict- 
ment charges  that  the  liquor  which  appel- 
lant had  In  his  possession  was  whisky,  and 
that  the  United  States  internal  revenue  tax 
paid  by  him  permitting  the  sale  of  malt 
liquors  alone,  it  failed  to  charge  or  allege  a 
violation  of  the  provisions  of  the  statute 
supra  or  any  offense  thereunder;  hence  the 
trial  court  should  have  sustained  appellant's 
demurrer  to  the  indictment 

As  the  facts  alleged  in  the  indictment  do 
not  constitute  an  offense  under  the  statute, 
the  evidence  introduced  to  prove  the  facts 
alleged  in  the  indictment  likewise  failed  to 
manifest  any  offense  thereunder;  therefore 
the  verdict  was  unauthorized  by  the  evidence. 
As  the  Judgment  must  be  reversed  for  the 
reasons  already  indicated,  it  ia  unnecessary 
for  us  to  pass  upon  the  objections  urged  by 


appellant  to  the  instmctlcHis  or  to  pass  upon 
other  questions  incidentally  nrged  for  a  re^ 
versal. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  other  proceedings  consist- 
ent with  tlie  (^inioii. 


MATTINGLT  v.  COMMONWEALTH, 
(Court  of  Appeals  of  Kentucky.    Sept.  28,  1916.) 

1.  Ihfarts  ^=>18— Cbuceb— Jxtbibdiction. 

Under  Ky.  St.  f  331e,  defining  a  delinquent 
diild  as  a  male  17  years  of  age  or  ander  who 
has  violated  the  law,  and  subsection  2  thereto 
giving  county  courts  exclusive  jnrisdiction  of 
such  offenses,  where  a  boy  born  August  11, 
1888,  was  convicted  of  burning  a  stack  of  liay 
on  March  13,  1915,  the  circuit  court  was  widi- 
out  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  i  18;   Dec.  Dig.  «s>18.] 

2.  Infants  (8=>6S— Tbiai/— Waivxb  or  Objsc- 

TIONB— JUBISDICTION. 

A  delinquent  child  being  tried  as  a  criminal 
does  not  b^  failure  during  the  trial  to  object  to 
the  jurisdiction  of  the  circuit  court  of  the  of- 
fense, as  to  which  the  county  court  has  ezclusiTe 
jurisdiction,  lose  liis  right  to  raise  the  question, 
which  may  be  made  at  any  time. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  §i  174,  175;   Dec.  Dig.  «=»68.] 

S.  Infants  «=»16— Cbimes— Jueisdiotion. 

Under  Ky.  St.  {  331e,  defining  a  delinquent 
child  to  be  a  male  17  years  of  age  or  under,  or 
a  female  18  years  of  age  or  under,  who  has  vio- 
lated the  law,  and  subsection  2  thereof,  giving 
county  courts  exclusive  jurisdiction  of  offenses 
by  such  iwrsons,  the  age  of  the  child  is  to  be 
determined  as  of  the  time  of  the  commission  of 
the  offense,  and  not  as  of  the  time  of  the  indict- 
ment or  triaL 

[Ed.  Note. — ^IV>r  other  cases,  see  Infants,  Cent. 
Dig.  i  16;  Dec.  Dig.  <S=»16.] 

Appeal  from  Circuit  Court,  Nelson  County. 

John  Mattingly  was  convicted  of  an  of- 
fense, and  he  appeals.  Reversed,  with  direc- 
tions to  dismiss  the  indictment  and  discharge 
defendant. 

Osso  W.  Stanley  and  Nat  W.  Halstead, 
both  of  Bardstown,  for  appellant  M.  M. 
Logan,  Atty.  Gen.,  and  Overton  S.  Hogan, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

CLARKE,  J.  On  the  25th  day  of  June, 
1915,  the  grand  Jury  of  Nelson  county  re- 
ported an  indictment  against  the  appellant, 
accusing  him  of  the  crime  of  unlawfully  burn- 
ing a  stack  of  hay,  the  property  of  another, 

on  the day  of  March,  1915.    Upon  the 

13th  of  June,  1916,  appellant  was  tried  under 
this  Indictment  and  found  guilty;  his  punish- 
ment being  fixed  at  confinement  in  the  peni- 
tentiary for  not  less  than  one  year  nor  more 
than  two  years. 

While  testifying  in  his  own  behalf  he  was 
asked  to  state  his  age,  and  replied  that  he 
was  16  years  old.  No  other  witness  testified 
or  was  questioned  in  rieference  to  appellant's 
age,  nor  was  any  motion  or  plea  entered  dur- 
ing the  trial  questioning  the  JurlsdictlMi  of 
the  court;    neither  is  there  any  reference 
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made  thereto  In  the  motion  and  gronnds  for 
a  new  trial.  However,  when  appellant  was 
brought  Into  conrt  on  Jnne  29,  1916,  to  re- 
ceive Judgment,  be  filed  a  motion  to  dismiss 
tbe  Indictment  and  discharge  him,  and  filed 
affidavits  in  support  thereof,  upon  the  ground 
that  because  of  his  age  the  court  did  not 
have  Jurisdiction  to  try  him.  After  heariag 
the  evidence  offered,  the  court  overruled  the 
motion  and  entered  the  following  Judgment: 
"The  defendant  was  this  day  brought  into 
court,  and  bein^  informed  by  the  court  of  the 
verdict  of  the  jury  and  Judgment  of  the  court 
entered  herein  against  him,  and  being  asked  if 
he  had  any  legal  cause  to  show  why  the  judg- 
ment of  this  court  ahould  not  be  pronounced 
against  him,  and  none  being  shown,  and  it  ap- 
pearing that  the  age  of  defendant  is  indefinite 
and  uncertain,  his  birth  being  variously  placed 
at  from  August  11,  1897,  until  August  17,  1899. 
From  his  personal  appearance  it  is  the  opinion 
of  the  court  that  he  is  authorized  and  would  not 
be  amiss  in  placing  it  at  August  11,  1898.  It 
is  therefore  the  judgment  of  the  court  that  the 
defendant  be  taken  by  the  sheriff  of  this  county 
to  the  school  of  reform  for  boys  at  Greendale, 
Ky.,  and  there  confined  until  he  reaches  the 
age  of  21  or  an  indeterminate  sentence  from  one 
to  two  years  as  fixed  in  the  verdict  or  until  he 
is  21  years  of  age,  which  under  the  judgment 
would  be  on  the  11th  day  of  August,  1919." 

[1]  It  wUI  he  noticed  that  the  court  upon 
tbe  evidence  adjudged  that  the  defendant 
was  born  on  August  11,  1898.  The  stack  of 
bay  was  shown  to  have  been  burned  on 
March  IS,  1915.  It  therefore  results  that 
tbe  defendant  was,  as  adjudged  by  the  court, 
at  tbe  time  the  crime  was  committed  under 
17  years  of  age.  Tbe  court,  as  indicated  in 
tbe  Judgment,  was  controlled,  in  part,  in  fix- 
ing tbe  age  of  defendant  by  bis  appearance, 
but  the  evidence  In  the  record,  we  think, 
shows  that  tbe  defendant  was  probably  a 
year  younger  than  be  was  adjudged  to  be. 
However,  accepting  tbe  Judgment  as  to  bis 
age,  the  court  was  still  without  Jurisdiction 
to  try  if  bis  age  at  tbe  time  tbe  crime  was 
committed  is  to  control. 

By  section  331e  of  the  Kentucky  Statutes 
a  delinquent  child  is  defined  to  be  a  male 
child  17  years  of  age  or  under,  or  a  female 
child  18  years  of  age  or  under,  who  bas  com- 
mitted any  of  the  acts  named  in  said  section, 
one  of  which  is  the  violatloD  of  any  law  of 
this  state.  By  subsection  2  of  the  same  sec- 
tion county  courts  are  given  exclusive  Juris- 
diction In  all  cases  coming  within  tbe  terms 
and  provisions  of  the  act  CuUins  v.  Wil- 
liams, 156  Ky.  67,  160  S.  W.  733;  Marlowe 
V.  Com.,  142  Ky.  106,  133  S.  W.  1137;  Com. 
V.  Yungblut,  150  Ky.  87,  166  S.  W.  808;  Tal- 
bott  V.  Com.,  166  Ky.  659,  179  S.  W.  621; 
Com.  V.  Davis,  169  Ky.  681,  185  8.  W.  73; 
Com.  v.  Franks,  164  Ky.  239,  179  S.  W.  349. 

[2]  In  the  case  of  Talbott  v.  Com.,  supra, 
it  was  beld  that,  as  tbe  drcnlt  court  was 


without  Jurisdiction  of  the  person  of  tbe 
defendant,  the  question  could  be  made  at  any 
time,  and  was  available  for  reversal,  even 
though  the  question  was  raised  for  the  first 
time  In  this  court  upon  appeal.  It  therefore 
results  that  this  defendant  did  not  lose  tbe 
right  to  raise  the  question  because  of  bis 
failure  to  do  so  during  tbe  progress  of  tbe 
trial. 

[3]  Upon  the  question  of  Jurisdiction  tbe 
only  point  raised  here  that  is  not  concluded 
by  former  decisions  of  this  court  Is  tbe  sug- 
gestion that  tbe  age  at  tbe  time  of  trial, 
rather  than  at  tbe  time  the  crime  was  com- 
mitted, should  prevail.  This  suggestion,  bow- 
ever,  is,  in  our  Judgment,  unsound  from  the 
very  terms  of  the  statute  as  well  as  upon 
reason.  The  statute  defines  a  "delinquent" 
child  to  be  one  who,  of  the  ages  specified, 
commits  any  of  the  acts  named.  Including 
the  crime  charged  here,  and  then  vests  In 
county  courts  of  the  state  exclusive  Juris- 
diction to  try  such  "delinquent"  children. 
They  become  "delinquent"  children,  by  tbe 
commission  of  the  act  denounced,  when  tbe 
acts  are  committed,  and  the  Jurisdiction  then 
vests  exclusively  in  the  county  court,  which 
court,  having  thus  acquired  exclusive  Juris- 
diction, cannot  be  ousted  by  its  failure  to 
act  Tbe  very  purpose  of  this  law,  as  has 
been  declared  by  this  court  ,upon  more  oc- 
casions than  one,  is  to  provide  for  tbe  pro- 
tection and  care  of  Juvenile  offenders  in  a 
humanitarian  effort  to  prevent  them  from  be- 
coming outcasts  and  criminals,  rather  than 
to  Inflict  punishment  for  their  delinquencies. 
To  hold  that  the  officers  charged  with  tbe  ex- 
ecution of  the  law  may  defer  action  until 
tbe  offending  child  has  passed  tbe  age  thus 
protected  by  the  statute,  and  then  prosecute 
him  as  a  criminal,  and  not  as  a  Juvenile, 
would  defeat  the  very  purpose  of  the  law, 
and  cannot  be  sanctioned.  In  tbe  case  be- 
fore us,  however,  the  indictment  upon  which 
the  defendant  was  convicted  was  returned 
on  Jnne  23,  1915,  at  which  time  tbe  defend- 
ant was  under  17  years  of  age,  as  bis  age 
was  fixed  by  the  Judgment  of  the  court  It 
was  said  by  this  court  in  the  case  of  Talbott 
V.  Commonwealth,  supra: 

"There  was,  however,  evidence  introduced  on 
the  trial  sufficient  to  establish  the  fact  that 
Talbott  was  only  16  years  old,  aud  when  his  age 
was  thus  brought  to  the  attention  of  the  trial 
conrt,  we  think  the  court  should,  under  the  law, 
have  suspended  the  trial,  discharged  the  jury,  set 
aside  the  indictment,  and  dismissed  Talbott,  so 
that  he  might  at  once  have  lieen  taken  in  charge 
by  an  officer  and  brought  before  the  county 
judge  of  the  county,  to  be  disposed  of  as  provid- 
ed in  section  331e  of  the  Kentucky  Statutes." 

Wlierefore  tbe  Judgment  Is  reversed,  with 
directions  to  dhsmiss  the  lndlctm«it  and  dis- 
cbarge the  defendant 


Digitized  by 


Google 


872 


188  SOUTUW£STEBN  RE2F0BTEH 


(Ky. 


COMMONWEALTH  t,  CAESON  et  aL 
<Court  of  Appeals  of  Kentucky.    Sept  29,  1916.) 

1.  CONSTITUTIONAI.  LAW  *=a70(3)— O0N8TBDO- 

TiON  OF  Statutes — Policy.- 
The  court  is  concerned  only  with  interpre- 
tation, and  not  with  the  wisdom,  of  statute  in 
construction. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S  131;   Dec.  Dig.  <S=>70(3).] 

2.  Bleotiors  «=3l26(4)— Piomabt  Blectionb 
— Quaxifioation   of  Votebs — "Affujcatbd 

WITH  PABTI." 

Under  Ky.  St.  §  1550,  subsec.  19,  as  to  quali- 
fications of  electors  at  primary  elections,  pro- 
viding that  no  one  shall  be  deemad  to  have  af- 
filiated with  a  party  if  he  voted  against  the 
nominee  or  nominees  of  such  party  at  the  last 
general  election,  while  a  voter  is  not  precluded 
from  taking  part  in  a  primary  by  failure  to  vote 
for  all  his  party  nominees,  at  the  previous  elec- 
tion, if  he  voted  against  any  nominee  he  cannot 
participate  in  the  next  primary. 

[EJd.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  |  118;    Dec.  Dig.  <&=»12e(4).] 

3.  Elections  i8=»328(3)— Pbimabt  Election- 
Indictment  OF  Officers — Sufficienct. 

Under  such  statute,  an  indictment  for  refus- 
ing to  permit  an  elector  to  vote  at  primaries,  al- 
leging that  the  complaining  elector  supported 
all  nominees  of  party  except  three,  is  insuffi- 
cient, and  it  should  negative  the  idea  that  he 
voted  against  the  three  and  allege  the  oflieers 
knew  he  had  not  voted  in  favor  of  the  candidates 
against  them. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  I  359;  Dec.  Dig.  <S=»328(3).] 

Appeal  from  Circuit  Court,  Lincoln  Ooanty. 

Everett  Carson  and  Tom  Bell,  Indicted  for 
an  offense,  demurred  to  the  Indictment,  which 
was  dismissed,  and  the  Commonwealth  ap- 
peals.    Affirmed. 

M.  M.  Logan,  Atty.  Gen.,  and  D.  O.  Myatt, 
Asst.  Atty.  Gen.,  for  the  Commonwealth. 
Geo.  D.  Florence  and  K,  S.  Alcorn,  both  of 
Stanford,  for  appellees. 


OLAT,  O.  Defendants,  Everett  Carson  and 
Tom  Bell,  who  were  officers  at  the  primary 
election  held  In  Angust,  1914,  for  the  pur- 
pose of  nominating  candidates  for  the  office 
of  United  States  Senator,  were  indicted  by 
the  grand  Jury  of  Lincoln  county  for  the 
offense  of  willfully,  feloniously,  and  cor- 
ruptly refusing  to  permit  a  qualified  voter 
to  vote  at  that  election.  A  demurrer  was 
sustained  to  the  Indictment,  and  the  indict- 
ment dismissed.    The  commonwealth  appeals. 

The  Indictment,  after  setting  out  the  fact 
that  defendants  were  Judges  of  the  election 
at  HustonviUe  precdnct  No.  1  In  Lincoln  coun- 
ty, and  that  they  unlawfully,  feloniously,  and 
corruptly  refused  to  receive  the  vote  of  Liv- 
ingston Cooper,  and  after  stating  that  said 
Cooper  possessed  the  other  requisite  qualifica- 
tions of  a  voter,  goes  on  to  state  that  said 
Cooper  had  for  a  number  of  years  been  a 
member  of  the  Democratic  party,  the  party 


vote,  and  prior  to  so  offering  to  vote  had  for 
many  years  affiliated  with  said  party  and 
supported  its  nominees  in  all  elections,  and 
bad  supported  all  except  three  of  its  nomi- 
nees In  the  last  general  election  held  In  said 
county  and  precinct,  at  which  time  said  party 
bad  ten  nominees. 

.  The  indictment  was  returned  under  the 
general  primary  election  law  of  1912  (tAWB 
1912,  c.  7)  as  amended  by  the  General  Assem- 
bly of  1914  (Laws  1914,  c  83).  SubsecUon  19 
of  section  1550,  Kentucky  Statutes,  prescribes 
the  qualifications  of  electors  entitled  to  par- 
ticipate In  primary  elections.  So  much  of 
said  subsection  as  Is  material  to*  a  deter- 
mination of  the  question  presented  on  this 
appeal  is  as  follows: 

"He  shall,  in  addition  to  said  qualifications, 
be  a  member  of  the  party  tot  whose  nominees  he 
intends  to  cast  his  vote,  and  shall  have  affiliated 
with  said  party  and  supported  its  nominees  and 
no  person  shall  be  deemed  to  bave^affiliated  with 
the  party  in  whose  primary  he  seeks  to  cast  his 
vote,  if  he  voted  against  the  nominee  or  nom- 
inees of  such  ^arty  at  the  last  general  election. 
Said  qualifications  shall  be  determined  as  of  the 
date  of  the  primary,  without  regard  to  the 
qualifications  or  disqualifications  as  they  may  ex- 
ist at  the  succeeding  regular  election.  In  pre- 
cincts where  registration  is  required,  no  elector, 
except  those  entitled  to  be  specially  registered 
as  herein  provided,  shall  be  entitled  to  vote  in  any 
primary,  unless  he  is  registered  in  the  registra- 
tion book  of  said  precinct  for  the  preceding  year, 
as  affiliating  with  the  party  whose  ballot  he 
offers  to  vote.  If  so  registered,  he  shall  be  en- 
titled to  vote  the  ballot  of  the  party  with  which 
he  is  registered  and  no  other.  In  other  precincts, 
qualified  electors  shall  be  allowed  to  vote  only 
the  ballot  of  the  party  in  which  they  are  mem- 
bers, and  with  which  they  have  affiliated  and 
supported  as  defined  herein." 

[1 , 2]  With  the  wtedom  of  this  statute  the 
courts  are  not  concerned.  The  question  la 
merely  one  of  interpretation.  It  will  be  ob- 
served that  the  statute  provides: 

"And  no  person  shall  be  deemed  to  have  af- 
filiated with  the  party  In  whose  primary  he 
seeks  to  cast  his  vote,  if  he  voted  against  the 
nominee  or  nominees  of  such  party  at  the  last 
general  election." 

It  was  the  evident  purpose  of  the  Legisla- 
ture to  provide  that  no  one  should  partici- 
pate In  a  primary  election  who,  at  the  last 
general  election,  voted  against  the  nominee 
or  nominees  of  the  party  in  whose  primary 
he  sought  to  vote.  Under  this  section  a  voter 
is  not  precluded  from  taking  part  in  a  pri- 
mary election  merely  because  be  failed  to 
vote  In  the  previous  general  election,  or 
failed  to  vote  for  all  the  nominees  of  his 
party  at  that  general  election,  however,  If 
he  actually  participates  In  the  general  elec- 
tion and  votes  against  any  of  the  nominees 
of  his  party  In  that  election,  he  is  not  enti- 
tled to  participate  in  the  next  primary  elec- 
tion held  by  his  party.  The  statute  plainly 
says,  "if  he  voted  against  the  nominee  or 
nominees  of  such  party  at  the  last  general 
election."  Clearly,  therefore,  he  will  not  be 
permitted  to  participate  in  the  next  primary 


for  whose  nominees  he  intended  to  cast  his   election  if  he  votes  for  a  majority  of  the  nom- 
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Inees  of  his  party  uid  against  the  remainder 
of  the  nominees.  Tlie  statute  admits  of  no 
other  Interpretation. 

[1]  When  we  couM  to  consider  the  Indict- 
ment Itself  we  find  that  Its  language  Is  equlv- 
ocaL  It  alleges  that  Cooper  had  supported 
all  of  the  nominees  of  bis  party  at  the  last 
general  election  with  the  exception  of  three. 
As  the  indictment  most  be  construed  most 
strongly  against  the  commonwealth  and  in 
favor  of  the  accused,  the  Inference  is  that  he 
voted  against  the  three  nominees  of  his  party. 
The  indictment  should  not  only  have  nega- 
tived the  idea  that  he  voted  against  the 
three  remaining  nominees,  but  should  have 
gone  further  and  alleged  that  the  election 
officers  refused  him  the  right  to  vote,  know- 
ing that  he  had  not  voted  against  the  three 
remaining  nominees  of  his  party.  It  follows 
Uiat  the  indictment  is  Insutflc^nt,  and  the 
circuit  court  did  not  err  ta  so  holding. 

Judgment  affirmed. 


MEAGHER  v.  HOWELL  et  al. 
(Court  of  Appeals  of  Kentucky.    Sept.  28, 1916.) 

1.  ELEcnoRS  «=>154(1)  —  Nominations  — 
Bights  of  Candidatks— JtJBisMCTroN. 

The  circuit  court,  in  equity,  baa  jarisdic- 
tion,  not  only  to  preserve  the  rights  which  an  of- 
ficer has  in  his  office,  but  also  to  i>rotect  the 
rights  of  a  candidate  in  his  nomination  for  an 
office. 

[ESd.  Note.— For  other  cases,   see   Elections, 
Cent.  Dig.  {  136;   Dec.  Dig.  «s3lM(l).] 

2.  Officebs  «=>65(2)  —  Holding  Two  Of- 
fices—Effect. 

ITnder  Const  |  27,  dividing  the  common- 
wealth governmental  powers,  and  section  28, 
providing  that  no  person  in  one  department  shall 
exercise  any  power  properly  belonging  to  anoth- 
er department,  a  state  senator,  by  accepting  the 
office  of  banking  commissioner,  created  a  vacan- 
cy in  the  senatorial  office;  the  two  offices  be- 
ing incompatible. 

r!Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig:  I  79;   Dec.  Dig.  <e=»55^).] 

3.  ESuscnoNs  «S3>147  — NowNATioNS— Whxn 
TO  BK  Made. 

Although,  under  Ky.  St.  {  1650^  subsec.  3, 
empowering  political  parties  to  nominate  to  GU 
vacancies  at  special  elections,  and  rule  23  of  the 
Democratic  party,  authorizing  nominations  by 
the  committee,  and  Ky.  St  f  1550,  subsec.  4, 
providing  that,  if  vacancy  occurs  within  70  days 
preceding  a  primary,  the  nomination  shall  be 
made  as  the  party  directs,  the  Democratic  comr 
mittee  may  be  authorized  to  nominate  to  fill  va- 
cancy in  senate  occurring  within  70  days  of 
primary,  it  cannot  make  such  nomination  until 
writ  of  election  is  issued,  as  provided  by  section 
1524. 

[£^.   Note.— For  other  cases,   see    Elections, 
Cent.  Dig.  $  122;  Dec.  Dig,  <S=3l47.] 

4.  BTVIDKMCK  «s»8S(l)— PXESnilFTIONB. 

It  will  be  presumed  that,  in  case  of  special 
session  of  the  Legislature,  the  Governor  wiU  is- 
sue call  for  election  to  fill  vacancies  in  time. 

[Kd.    Note. — For   other   cases,   see   Evidence, 
Cent  Dig.  §  105 ;   Dec.  Dig.  <8=83(1).] 


Injunction  by  M.  J.  Meagher  against  B.  W. 
Howell,  Jr.,  Chairman,  and  another.  On 
defendants'  application  for  dissolution  of  the 
injunction   awarded.      Injunction    dissolved. 

Scott  ft  Hamilton  and  E.  O.  CR^r,  all  of 
Frankfort,  for  plalnttfT.  J.  H.  Hazelrlgg  and 
E.  H.  Brown,  Jr.,  both  of  Frankfort,  for  de- 
fendants. 

MILLER,  O.  J.  This  case  presents  a  con- 
test over  the  Democratic  nomination  for  sen- 
ator for  the  Twentieth  senatorial  district 
of  Kentucky,  composed  of  Franklin,  Ander- 
son, and  Mercer  counties. 

The  defendant  S.  W.  Howell,  Jr.,  is  the 
chairman  of  the  Franklin  county  Democratic 
executive  committee,  and  the  defendant  Bur- 
ris  Morris  Is  the  chairman  of  the  Anderson 
county  Democratic  executive  committee.  As 
chairmen  of  their  respective  county  com- 
mittees, Howell  and  Morris,  by  virtue  of 
rule  23  governing  the  Democratic  party  In 
Kentucky,  constitute  a  majority  of  the  pres- 
ent executive  committee  of  the  Twentieth 
senatorial  district 

In  November,  1913,  G.  G.  Speer,  was  elected 
and  be  aualtfied  as  senator  for  the  Twenti- 
eth senatorial  district,  for  a  term  of  four 
years,  beginning  January  1,  1914.  On  the 
-  day  of  June,  1916,  the  Governor  of  the 


commonwealth  appointed  said  Speer  banking 
commissioner  for  the  commonwealth  of  Ken- 
lucky.  He  accepted  the  office,  by  taking  the 
oath  and  quallf)'ing,  as  required  by  law. 

The  primary  election  law  of  1912,  as 
amended  in  1914,  contemplates  the  selection 
of  all  candidates  for  elective  offices  to  be 
voted  for  at  any  general  election  by  a  pri- 
mary election  held  in  accordance  with  the 
provisions  of  that  act,  which  is  section  1550 
of  the  Kentucky  Statutes.  Subsection  8  of 
that  act,  however,  provides  in  part,  as  fol- 
lows: 

"The  provisions  of  this  act  shall  not  apply  to 
vacancies  in  offices  to  be  filled  at  special  elec- 
tions held  at  times  other  than  the  regular  No- 
vember elections.  Nominations  by  political  par- 
ties to  fill  vacancies  at  special  elections  to  be 
held  on  days  other  than  the  regular  November 
election  shall  be  made  in  such  manner  as  may 
be  determined  by  the  governing  authority  of 
such  political  party  in  the  territory  in  which 
said  Section  is  to  be  held." 

The  twenty-third  rule  governing  the  Dem- 
ocratic party  In  Kentucky  reads  as  follows: 

"The  executive  committee,  in  all  appellate, 
senatorial,  judicial,  and  legislative  districts  com- 
prised of  more  than  one  county,  shall  be  com- 
posed of  the  chairman  of  the  various  county 
committees  of  said  counties  composing  said  dis- 
tricts, and  said  committee  shaU  be  the  govern- 
ing party  authority  of  said  districts,  and  the 
chairman  of  the  county  executive  committee  of 
the  county  that  cast  the  largest  Democratic 
vote  at  the  last  preceding  November  election 
ishall  be  the  chairman  of  said  committee;  and 
said  committee  shall  have  full  authority  to  say 
and  to  determine  how  all  nominations  are  made, 
and  to  declare  all  nominees,  not  inconsistent 
with  the  general  primary  election  law." 
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Sabsectlon  4  of  the  primary  law  provides, 
in  part,  as  follows: 

"Candidates  for  unexpired  terms  to  be  filled  at 
the  November  election  shall  be  nominated  at  the 
primary  next  precedine  snch  November  elec- 
tion: Provided,  that  such  vacancy  occurred  not 
Ipss  than  seventy  days  befo<*e  the  day  on  which 
the  next  primary  is  to  be  held.  But  if  snch 
vacancy  occurred  less  than  seventy  days  before 
the  primary  election,  the  nomination  shall  be 
made  in  such  manner  as  may  be  determined  by 
the  governing  authority  of  the  political  parties. 

Since  the  primary  election  for  this  year 
was  held  on  the  5th  day  of  Augnst,  the  al- 
leged vacancy  in  the  o£Sce  of  senator  occur- 
red within  less  than  70  days  before  the  day 
on  which  the  next  primary  thereafter  was 
held,  and  conseqnently  the  nomination  of 
Speer's  successor,  If  there  Is  a  vacancy, 
must  be  made  In  sudt  manner  as  may  be  de- 
termined by  the  governing  authority  of  the 
Democratic  party,  which  in  this  Instance  is 
the  executive  committee  of  the  Twentieth 
senatorial  district  As  above  pointed  out, 
that  committee,  by  virtue  of  rule  28,  has  full 
authority  to  determine  how  the  nomination 
shall  be  made.  Acting  under  the  authority 
of  that  rule,  the  committee  as  then  constitut- 
ed met  on  September  2,  1916,  at  the  Hotel 
Harrod,  In  Harrodsbnrg,  Mercer  county,  and 
selected  the  plaintiff,  M.  J.  Meagher,  as  the 
Democratic  nominee  for  the  office  of  sena- 
tor for  the  Twentieth  senatorial  district  to 
fill  the  vacancy  claimed  to  exist  by  the  ap- 
pointment of  fipeer  as  state  banking  commis- 
sioner. 

On  September  11,  1916,  Meagher  filed  this 
action  in  the  Franklin  drcnit  court  against 
Howell  and  Morris,  as  chairmen  of  the 
Franklin  county  Democratic  executive  com- 
mittee and  the  Anderson  county  Democratic 
executive  committee,  respectively,  alleging 
that  said  defendants  were  undertaking  to 
hold  a  meeting  of  the  Twentieth  senatorial 
district  committee  to  rescind  the  plaintiff's 
nomination,  and  to  make  another  nomination 
for  the  office  of  senator  for  said  district,  and 
that  said  committee  will  thereby  cast  a  cloud 
upon  plaintiff's  nomination  for  said  ot&ce, 
and  will  destroy  and  take  from  him  said  nom- 
ination, unless  they  are  restrained  from 
meeting  and  making  any  other  nomination 
for  said  ofilce.  The  petition  prays  that  the 
defendants  be  restrained  from  holding  a 
meeting  of  the  Democratic  committee  of  the 
Twentieth  senatorial  district  for  the  purpose 
of  rescindlDg  the  plaintiff's  nomination,  or 
making  any  other  nomination  other  than  this 
plaintiff  for  the  office  of  senator  for  the 
Twentieth  senatorial  district. 

The  defendants  filed  a  special  demurrer  to 
the  petition,  denying  the  circuit  court's  Ju- 
risdiction of  the  subject-matter  of  the  action ; 
and  they  also  demurred  generally.  The  facts 
stated  In  the  petition  being  undisputed,  the 
case  was  trieS  upon  the  demurrers.  The  cir- 
cuit Judge  granted  the  prayer  of  the  petition, 
whereupon  the  defendants  applied  for  a  dis- 
solution of  the  injunction,  and  upon  that  ajf- 


plication,  the  case  was  orally  argued  before 
the  eastern  division  of  the  court. 

[1]  1.  The  special  demurrer  to  the  petition 
raised  the  question  of  the  drcult  court's  Ju- 
risdiction of  the  subject-matter  of  the  action. 
Without  elaboration,  it  is  sufficient  to  say 
that  it  Is  well  settled  In  this  state  that  a 
court  of  equity  has  Jurisdiction,  not  only  to 
preserve  the  rights  which  an  officer  has  in 
his  office,  but  also  that  it  will  protect  the 
rights  which  a  candidate  has  In  his  nomina- 
tion for  an  office.  Poyntz  v.  Sliackelford,  107 
Ky.  555,  54  S.  W.  855,  21  Ky.  Law  Rep.  1323; 
Neal  V.  Young,  75  S.  W.  1082,  25  Ky.  Law 
Rep.  184.  In  Neal  v.  Toung,  supra,  a  pri- 
mary had  been  called  to  be  held  at  the  ex- 
pense of  the  candidates  who  had  paid  their 
entrance  fees  and  had  prosecuted  their  can- 
vasses. The  committee  thereafter  undertook 
to  call  off  the  primary,  whereupon  an  injunc- 
tion was  asked  to  prevent  the  committee  from 
so  doing.  This  injunction  was  granted  by 
the  circuit  court,  and  this  court  refused  to 
dissolve  it  See  also  Commonwealth  v. 
Combs,  120  Ky.  376,  86  S.  W.  697,  27  B^. 
Law  Rep.  751;  OUbert  ▼.  Smith,  145  Ky. 
166,  140  S.  W.  147.  The  circuit  court  had  Ju- 
risdiction of  the  subject-matter  of  the  action, 
and  the  special  demurrer  to  the  petition  was 
properly  overruled. 

[2]  2.  Neither  do  we  find  any  difficulty  in 
arriving  at  the  conclusion  that  Speer's  ac- 
ceptance of  the  office  of  state  banking  com- 
missioner, and  his  qualification  as  such,  cre- 
ated a  vacancy  in  the  office  of  senator  for 
the  Twentieth  senatorial  district  Section  27 
of  the  Constitution  declares  that  the  powers 
of  the  government  of  this  commonwealth 
shall  be  divided  Into  three  distinct  depart- 
ments, and  each  of  them  is  to  be  confined  to 
a  separate  body  of  magistracy;  while  sec- 
tion 28  of  the  said  Instrument  further  pro- 
vides that  no  person,  being  of  one  of  those 
departments,  shall  exercise  any  power  prop- 
erly t)elonging  to  either  of  the  other  depart- 
ments, except  in  Instances  expressly  directed 
or  permitted  by  the  Constitution.  See  also 
29  Oyc.  1382,  and  Medhem  on  Public  Offices, 
{  422. 

The  office  of  state  banking  commissioner 
and  that  of  senator  are  clearly  incompatible. 
A  senator  belongs  to  the  legislative  depart- 
ment of  the  state;  the  state  banking  com- 
missioner is  appointed  by  the  Governor,  and 
performs  executive  duties.  The  test  of  In- 
compatibility being  the  relation  and  charac- 
ter of  the  offices,  or  where  the  functions  of 
the  two  offices  are  inherently  inconsistent 
and  repugnant,  and  the  office  of  senator  and 
the  office  of  state  banking  commissioner  be- 
ing inherently  inconsistent  and  repugnant,  It 
necessarily  follows  that  there  was  a  vacancy 
created  in  the  office  of  senator  by  Speer's  ac- 
ceptance of  the  office  of  state  banking  com- 
missioner, and  that  the  circuit  court  did  not 
err  in  so  holding. 

[1, 4]  3.  The  next  question  is:  How  is  the 
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vacancy  to  be  filled  T     Section  1S24  of  the 
Kentucky  Statutes  reads  as  follows: 

"When  a  vacancy  happens  in  either  branch  of 
the  General  Assembly  during  its  session,  the 
presiding  ofScer  of  tile  house  in  which  the  vacan- 

S   occurs  shall  issue  the  writ  of  election ;    if 
e  General  Assembly  is  not  in  session,  the  writ 
shall  be  issued  by  the  Governor." 

Since  the  General  Assembly  was  not  in 
session  In  June,  191S,  when  Speer  became 
state  banking  commissioner,  a  writ  of  elec- 
tloD  to  choose  his  successor  can  be  Issued 
only  by  the  Governor.  The  governor  has 
not,  however,  issued  a  writ  of  election  to  till 
the  vacancy  In  the  senatorsblp.  Subsection 
4  of  section  1623  of  the  Kentucky  Statutes 
provides  that  no  writ  for  the  election  of  a 
county  officer,  a  representative,  or  senator 
shall  be  Issued,  except  so  as  to  enable  the 
sheriff  to  give  such  notlc6  at  least  8  days 
before  the  election ;  and  by  section  152  of  the 
Constitution,  a  senator  may  be  chosen  at  a 
Hpedal  election.  The  General  Assembly  wlU 
not  meet  In  regular  session  until  January  1, 
1918 ;  and.  If  the  Governor  should  call  a  spe- 
cial session  of  that  body  prior  to  that  date, 
there  would  be  ample  time  to  elect  a  senator 
before  a  called  session  would  convene. 

It  Is  Insisted,  however,  by  the  plaintiff, 
that  the  committee,  under  the  party  rule,  not 
only  has  the  right  of  determining  how  the 
nomination  shall  be  made,  and  even  make  the 
nomination,  but  that  it  may  anticipate  the 
call  of  a  special  election  by  the  Governor  to 
fill  the  vacancy  In  the  senatorsblp,  by  nom- 
inating a  candidate  for  the  office  of  senator 
immediately  upon  the  creation  of  the  vacan- 
cy, regardless  of  the  time  when  the  Governor 
may  call  an  election  to  fill  the  vacancy,  and  of 
the  fact  that  he  may  never  call  it. 

Conceding,  for  the  sake  of  the  a'rgument, 
that  the  committee  has  the  power  under  rule 
23  to  make  the  nomination,  it  by  no  means 
follows  that  it  can  do  so  before  an  election 
has  been  called  to  fill  the  vacancy.  The  par- 
ties seem  to  be  proceeding  upon  the  theory 
that  the  vacancy  will  be  filled  at  the  ap- 
proaching November  election.  It  may  be  80 
filled,  provided  the  Governor  calls  an  election 
for  that  day.  To  make  an  election  legal, 
there  must  be  a  time  fixed  for  holding  it,  ei- 
ther by  law  or  by  the  officer  empowered  by 
law  to  do  so. 

Consequently,  should  the  plaintiff  be  voted 
for  at  the  regular  November  election  of  this 
year,  without  an  election  having  been  called 
by  the  Governor  to  fill  the  vacancy,  he  would 
acquire  no  rlghta  thereunder,  although  he 
might  receive  a  majority  of  the  votes.  Toney 
V.  Harris,  85  Ky.  453,  8  S.  W.  614,  8  Ky. 
I«w  Hep.  36;  Wilson  v.  Brown,  189  Ky.  897, 
68  S.  W.  696,  22  Ky.  Law  Rep.  708;  Wootwi 
V.  Wheeler,  149  Ky.  62,  147  S.  W.  914.  A 
senator  for  the  full  term  beginning  January 
1,  1918,  will  be  elected  at  the  regular  Novem- 
ber election  In  1917.  If,  therefore,  there 
should  be  no  special  session  of  the  present 
General  Assembly,  there  will  be  no  necessity 


of  filling  the  vacancy,  sinoe  there  would  be 
no  service  to  be  performed.  So  the  election 
of  a  senator  at  this  time  to  fill  the  vacancy 
might  be  a  vain  thing. 

Moreover,  it  will  be  assumed  that.  If  there 
should  be  an  extra  session  of  the  present  (xen- 
eral  Assembly,  the  Governor  wlU  call  a  spe- 
cial election  to  fill  the  vacancy,  in  ample  time 
to  enable  Speer's  successor  to  participate 
therein.  The  case,  therefore.  Is  reduced  to 
this  proposition:  Can  a  nominating  body 
name  a  candidate  to  fill  a  vacancy  before  an 
election  has  been  called  for  the  filling  of 
the  vacancy?  Bale  11  of  the  Democratic  par- 
ty law  reads  as  follows: 

"The  state  executive  committee  shall  have  pow- 
er to  determine  the  mode,  manner,  time  and 
Slace  of  nominating  candidates  for  state  of- 
ees,  except  such  as  are  provided  for  by  the 
primary  election  law.  The  basis  of  representa- 
tion for  the  selection  of  dde^^atea  to  all  conven- 
tions shall  be  the  Democratic  vote  cast  at  the 
last  presidential  election.  It  shall  be  the  duty 
of  said  executive  committee  to  issue  a  call  for 
said  convention  in  writing,  to  the  Democratic 
press  of  the  state,  setting  forth  the  time  and 
manner  of  selecting  delegates  thereto.  Said 
state  executive  committee,  or  any  other  commit- 
tee, shall  not  call  a  primary  or  convention  for  the 
nomination  of  a  Democratic  candidate  or  candi- 
dates for  any  office  to  be  filled  by  a  popular 
vote  prior  to  the  Ist  day  of  November  in  the 
year  next  preceding  the  year  in  which  the  elec- 
tion is  to  be  held  for  which  said  candidate  is  to 
be  voted  for." 

To  illustrate:  If  the  Governor  should  call 
a  special  session  of  the  General  Assembly  to 
meet  November  15,  1917,  and  should  call  a 
special  election  for  November  1,  1917,  as  he 
propefly  could  under  the  law,  to  flli  this 
vacancy,  clearly  the  nomination  of  plaintiff 
would  be  invalid  under  the  party  law.  But, 
if  plalntUTs  contention  is  sound,  his  nomi- 
nation could  be  Invalidated  under  the  same 
party  law  whldt  he  Invokes  to  sustain  it. 
The  illustration  shows  the  soundness  of  the 
view  that  a  nomination  made  before  the  elec- 
tlcm  has  been  called  is  of  no  validity.  The 
entire  proceeding  of  filling  a  vacancy  con- 
templates (1)  a  vacancy;  (2)  the  issuing  of 
a  writ  of  election  for  a  specific  date;  and 
(3)  nominations  of  candidates  to  be  voted  for. 
In  the  order  given.  Any  other  view  would  be 
an  unusual  and  strained  construction,  never 
contemplated  by  the  makers  of  our  election 
laws. 

Evidently  the  purpose  of  the  party  law, 
and  all  similar  provisions,  is  to  require  the 
selection  of  candidates  to  be  made  within  a 
reasonable  time  before  the  election.  These 
provisions,  when  taken  In  connection  with 
the  fact  that  an  election  cannot  be  held  to 
fill  this  vacancy  unless  and  until  It  be  called 
by  the  Governor,  make  It  plain  that  it  was 
never  intended,  either  by  the  primary  law 
or  by  the  Democratic  party  law,  that  a  nomi- 
nation to  fill  a  vacancy  should  or  could  be 
made  before  the  special  election  was  called. 
Otherwise,  we  would  have  the  anomalous 
situation  of  a  nominating  body  naming  a 
candidate  far  in  advance  of  the  election,  and 
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ixxndbly  IndepAndent  of  the  Ibsimb  and  qnes- 
tiong  that  might  arise  thereafter  and  before 
the  election.  The  nnreoaonableness  of  such 
a  resnlt  supports  the  view  that  a  nomination 
cannot  be  made  before  an  election  has  been 
called. 

In  oar  view,  a  nomlnatloa  necessarily  pre- 
supposes an  election  to  be  held  at  a  time  fix- 
ed by  law,  or  by  the  officer  authorized  by 
law  to  fix  it ;  in  this  case  by  the  Governor. 
It  follows,  therefore,  that  since  the  plain- 
tiff was  nominated  before  a  special  election 
was  called  to  fill  the  vacancy,  he  acquired 
nothing  thereby,  and  has  no  cause  of  action. 

The  injunction  granted  by  the  circuit 
Judge  is  dissolved. 

CARROLL^  THOHAS,  and  OLARKB,  JJ., 
concur. 


COMMONWEAI/TH  v.  DBUK. 
(Court  of  Appeals  of  Kentucky.    Sept.  28, 1916.) 

Bail  «=>77(2),  88  —  Pobfeitiiei:  —  Dxjtt  of 

Court. 
Under  Cr.  Code  Prac.  |  93,  providing  that, 
if  the  defendant  fails  to  appear  for  trial  or 
judgment,  etc.,  the  court  must  direct  the  fact  to 
be  entered  on  the  record,  and  thereupon  the  bail 
is  forfeited,  when  the  defendant,  under  bond  for 
his  appearance,  fails  to  appear  when  tbe  cause 
comes  on  for  trial,  it  is  the  doty  of  the  court,  on 
motion  of  the  commonwealth's  attorney,  to  have 
entered  on  the  record  the  fact  of  the  failure  to 
appear,  and  to  enter  an  order  forfeiting  the  bail 
bond,  whereupon  summons  should  issue  against 
the  bail,  as  provided  in  Cr.  Code  Prac.  S  94. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  fg  341-349,  376,  377,  403;  Dec.  Dig.  «=» 
77(2),  88.] 

Appeal  from  Circuit  Conrt,  Pulaski  County. 

James  L.  Delk  was  prosecuted  for  crime, 
and  from  an  order  overruling  the  Common- 
wealth's motion  to  forfeit  defendant's  bond, 
etc.,  the  Oonunonwealth  appeals.  Judgment 
reversed,  with  directions. 

W.  N.  Flippen,  of  Somerset,  and  M.  M.  Lo- 
gan, Atty.  Gen.,  for  the  Commonwealth. 


OAKBOI/L,  3.  This  appeal  !s  prtMecnted 
from  the  following  order  of  the  FulasU  dt- 
cnlt  court: 

"This  day  this  cause  came  on  for  trial,  and 
the  defendant  being  under  bond  in  the  sum  of 
$1(X)  for  his  appearance,  with  W.  H.  Warren 
and  W.  O.  Pilce  as  his  sureties,  and  having  been 
called  and  failing  to  answer,  the  attorney  for 
the  commonwealth  moved  the  court  that  tlie 
bond  of  the  defendant  be  forfeited,  and  that 
summons  issue  against  said  sureties  returnable 
to  the  next  term  of  this  court  to  show  wiiy 
judgment  could  not  be  rendered  against  them  up- 
on said  forfeiture,  and  the  court,  being  advised, 
overruled  said  motion,  to  which  roling'  of  the 
court  tbe  commonwealth  excepts  and  prays  an 
appeal  to  the  Court  of  Appeals,  which  is 
granted." 

The  Criminal  Code  of  Practice,  in  section 
98,  provides  that: 

"If  the  defendant  fail  to  appear  for  trial  or 
judgment,  or  at  any  other  time  when  his  pres- 
ence  in  court  may  be  lawfully  required,  or  to 
surrender  himself  in  execution  of  the  judgment, 
the  court  must  direct  the  fact  to  he  entered  on 
the  record,  and  thereupon  the  bail  bond,  or  the 
money  deposited  in  lien  of  t)ail,  is  forfeited." 

Under  this  section  of  the  CJode,  when  the 
defendant,  who  is  under  bond  for  his  appear- 
ance, fails  to  appear  when  the  cause  comes  on 
for  trial,  it  is  the  duty  of  tbe  conrt,  on  mo- 
tion of  tbe  attorney  for  the  commonwealth, 
to  have  entered  on  the  record  the  fact  of  the 
failure  to  appear  and  to  have  entered  an 
order  forfeiting  the  bail  bond,  and  thereupon 
summons  should  issue  against  the  t>ail  as 
provided  In  section  94  of  the  Criminal  Code. 
Why  the  court  refused  under  the  circum- 
stances shown  in  the  order  to  forfeit  the 
bond  and  direct  the  Issnal  of  summons 
against  the  sureties  does  not  appear,  but  on 
tbe  showing  made  by  the  record  before  us  the 
action  of  the  circuit  court  in  overruling  the 
motions  made  by  the  attorney  for  the  com- 
monwealth was  error. 

Wherefore  the  Judgment  appealed  from  is 
reversed,  with  directions  to  the  lower  court 
to  proceed  In  conformity  with  the  provisions 
of  the  Code  indicated. 


CssFor  otber  euaa  see  same  topic  and  KET-NUMBBR  In  all  Key-Namt)«T«d  Digest*  acd  Indexn 
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McLAIN  V.  CX>MMONWBAI/rH. 
(Court  of  Appeals  of  Kentucky.     Oct.  6,  1918.) 

1.  Homicide     «=»188(4)  —  Evidkncb— Admis- 

8IBII.ITT. 

Under  conflicting  eTidence  on  pi«a  of  self- 
defense  as  to  whether  deceased  or  accused  pro- 
voked the  quarrel,  accused  could  show  that  de- 
ceased was  of  overbearing  temper  and  disposi- 
tion. 

[ESd.   Note.— For  other  cases,  see   Homicide, 
Cent.  Dig.  I  394 :    Dec.  Dig.  «=»188(4).] 

2.  WiTNESSKS   9s9l90— Husband   amd  Win 
—Competency  —  Confidential    Comitoni- 

CATIONa. 

A  wife  cannot  testify  as  to  confidential 
communications  by  her  husband,  in  prosecution 
of  one  who  shot  him,  and  defended  on  the 
ground  of  self-defense  arising  from  quarrel 
over  the  husbahd's  interference  in  the  accused's 
marital  atEairs. 

[Ed.  Note,— For  other  cases,  see  Witnesses, 
Cent  Dig.  8  787;   Dec.  Dig.  <S=3l90.] 

3.  Cbiuinal  Law  «=»390— Evidence— Admib- 

SIBIUTX. 

Witness  could  not  testify  that  she  feared 
trouble  between  her  deceased  husband  and  one 
accused  of  killing  him,  nor  that  on  the  day  of 
shooting  she  tried  to  dissuade  him  from  going 
on  a  tnp,  returning  from  which  he  met  accused 
and  was  shot. 

[Ed.  Note.— For  other  cases,  see  Criininal 
Law,  Cent  Dig.  i  858;    Dec,  Dig.  «=a390.] 

4.  HOMICIOK     «=»195  —  EVIOBNOE  —  ADiaSSI- 
BltlTT.  ,        ^      ■, 

Evidence  that  one  accused  of  murder  fired 
two  shots  into  the  ground  to  stop  deceased's 
assault  on  accnsed,  renders  competent,  on  is- 
sue of  self-defense,  testimony  of  another  that 
he  found  two  bullet  holes  in  the  ground  at  the 
place  after  the  shooting. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  420;    Dec.  Dig.  <8=s»196.] 

5.  Homicide  i®=»187— Evidence  —  Admibsi- 

BILITT. 

In  prosecution  for  homicide,  it  was  error 
for  the  state  to  show  the  restraining  order  and 
rule  for  contempt  against  accused  in  his  di- 
vorce case;  bis  defense  in  the  prosecution  be- 
ing self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  iS  390,^  390% ;    Dec.  Dig.  <8=»187.] 

Appeal  from  Circuit  Court,  Marion  County. 

Don  McLaIn  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed,  with  dlrec- 
tians  for  new  trial. 

W.  H.  Blvcs,  C.  S.  mil,  and  W.  H.  Sprag- 
ens,  all  of  Lebanon,  and  John  A.  Polln,  of 
Springfield,  for  appellant.  M.  M.  Logan, 
Atty.  Gen.,  and  Overton  S.  Hogan,  Asst.  Atty. 
Gen.,  for  the  Commonwealth. 

TURNER,  J.  Appellant  was  Indicted  in 
the  Marlon  circuit  coart  charged  with  the 
murder  of  Sam  Grlbbens.  On  his  trial  he 
was  found  guilty  of  manslaughter,  and  sen- 
tenced to  confinement  in  the  penitentiary 
for  not  less  than  10  nor  more  than  21  years, 
and  from  the  Judgment  on  that  verdict  he 
prosecutes  this  appeal. 

Before  considering  the  qnestions  reUed 
ap4m  for  reversal  we  will  give  a  short  state- 
ment of  the  facts  so  that  those  questions 
may  be  understood. 


Prior  to  the  fall  of  1914  appellant  was  a 
farmer  In  Marlon  county,  living  near  Lor- 
etto.  He  had  been  married  something  like 
20  years  and  he  and  his  wife  had  raised  a 
family  of  children.  In  the  faU  of  1914  the 
decedent,  Sam  Gribbens,  moved  into  the 
neighborhood  where  appellant  lived  and  occu- 
pied a  house  on  the  farm  of  his  kinsman, 
Andy  Grlbbens.  Sometime  after  his  advent 
Into  the  neighborhood,  according  to  the  theory 
of  appellant,  differences  arose  between  appel- 
lant and  his  wife  which  finally  culminated 
in  an  action  for  divorce  by  her,  which  seems 
to  have  been  more  or  less  acrimonious. 

It  is  charged  by  the  appellant,  and  sup- 
ported by  considerable  evidence,  that  the 
decedent  Sam  Grlbbens  had  interfered  in  his 
domestic  affairs,  and  bad  taken  a  very  ac- 
tive interest  upon  behalf  of  the  wife  in  the 
divorce  suit  During  this  period  appellant 
had  received  more  than  one  threatening  let- 
ter or  commnnlcatlon,  and  had  been  visited 
at  his  home  by  unknown  persons,  although 
on  the  trial  of  this  case  the  decedent  was 
not  connected  by  any  evidence  with  these  oe- 
currences.  Notwithstanding  the  pendency  of 
the  divorce  action  the  appellant  and  his  wife 
c<»tlnaed  to  live  at  the  same  house  under 
some  sort  of  an  arrangement  made  by  them 
through  their  attorneys. 

On  the  20th  of  November,  1915,  it  was  ex- 
pected that  the  drcolt  court  would  enter  a 
Judgment  In  the  divorce  case  at  Lebanon,  the 
county  seat,  and  appellant  and  his  wife 
drove  from  their  home  to  Loretto,  and  from 
there  went  to  Lebanon  on  the  train.  Like- 
wise the  decedent,  Sam  Grlbbens,  attended 
the  court  at  Lebanon  on  that  day.  After  they 
had  completed  their  business  in  Lebanon  the 
parties  took  the  afternoon  train,  and  all  re- 
turned to  Loretto.  appellant  and  his  wife  oc- 
cupying the  same  seat  on  the  car,  and  Grlb- 
bens being  on  the  same  train.  When  they 
alighted  from  the  train  at  Loretto  they  were 
met  by  the  wife  of  Andy  Gribbens,  who  went 
with  appellant  and  his  wife  to  a  store  near 
by,  and  shortly  thereafter  the  decedent,  Sam 
Gribbens,  also  appeared  at  the  store.  Mrs. 
Gribbens  suggested  to  appellant's  wife  that 
she  ride  home  with  her  in  her  buggy,  as  she 
was  alone  in  the  buggy,  and  the  decedent  was 
overheard  to  ask  Mrs.  Gribbens  if  she  wanted 
him  to  go  and  get  her  bnggy,  and  upon  being 
informed  that  she  did,  he  went  and  brought 
the  buggy  to  a  side  or  back  door  of  the  store, 
and  appellant  and  his  wife  and  Mrs.  Grib- 
bens all  started  out  at  the  back  door,  appel- 
lant at  the  time,  however,  protesting  against 
his  wife's  going  with  her,  and  insisted  that 
she  go  home  with  him.  Mrs.  McLaiii  seem- 
ed to  hesitate,  but  finally  concluded  to  go  in 
the  buggy  with  Mrs.  Gribbens,  and  they  both 
got  into  the  buggy,  and  as  they  drove  oft  Sam 
Gribbens  was  standing  about  at  the  head  of 
the  mule  in  the  buggy  and  appellant  at  about 
the  rear  wheel.     Immediately  after  the  bug- 
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gy  had  driven  off  a  violent  qnairel  came  on 
between  appellant  and  Gribbens.  They  curs- 
ed and  abu»ed  each  other,  and  the  evidence 
Is  very  conflicting  as  to  which  was  the  ag- 
gressor. Finally,  however,  appellant  opened 
a  small  valise,  which  he  had  carried  all  day, 
and  In  which  he  had  some  papers,  and  took 
therefrom  a  pistol  with  which  he  shot  and 
killed  Gribbens.  As  stated  above,  the  evi- 
dence Is  conflicting  as  to  the  attitude  and 
positions  of  the  parties  at  the  time  of  the 
shooting.  The  commonwealth's  evidence 
shows  by  one  or  more  witnesses  that  at  the 
time  the  shots  were  fired  Gribbens  was  not 
advancing  upon  appellant,  but  had  stopped, 
whereas  the  evidence  for  the  defendant  shows 
that  at  that  time  he  was  advancing  upon  him 
with  Ills  left  hand  up  and  his  right  hand 
down  by  his  side  with  an  open  knife  in  it. 
After  Gribbens  was  shot  he  was  found  with 
a  bottle  of  whisky  in  one  pocket  and  an  open 
knife  in  his  right-hand  pants  pocket. 

There  Is  no  complaint  of  the  instmctions, 
and,  as  we  have  reached  the  ccmcluslon  that 
there  must  be  another  trial  of  this  case,  it 
will  be  unnecessary  to  consider  the  appel- 
lant's complaint  of  the  court's  refusal  to 
draw  names  from  the  Jury  wheel  after  the 
regular  panel  had  been  exhausted,  and  of  the 
alleged  error  in  restricting  the  statement 
made  by  the  attorney  for  the  appellant  in  the 
opening  of  the  case.  This  leaves  for  our  con- 
sideration only  the  questions  concerning  the 
admission  and  rejection  of  evidence. 

[1]  The  court  declined  to  permit  the  appel- 
lant to  show  on  the  trial  that  the  decedent 
was  a  man  of  overbearing  temper  and  disposi- 
tion; that  be  was  quarrelsome  and  bullying; 
that  he  was  addicted  to  the  drinking  of  intox- 
icating liquors,  and  at  such  times  was  more 
disagreeable ;  and  that  he  had  a  disposition 
to  precipitate  difficulties  and  seek  trouble, 
and  by  one  witness  it  was  offered  to  show 
that  his  genetal  reputation  was  that  of  an 
overbearing,  bullying,  and  quarrelsome  man. 
Under  the  circumstances  of  tbis  case  we 
think  this  evidence  was  all  competent.  The 
defendant's  plea  was  that  of  self-defense,  and 
the  issue  was  sharply  drawn  as  to  who  was 
the  aggressor  at  the  time  of  the  homicide, 
and  the  evidence  was  so  conflicting  as  that 
anything  bearing  npon  the  nature,  character- 
istics, and  temperament  of  the  decedent  might 
have  enabled  the  jury  to  reach  a  correct  con- 
clusion on  that  question.  It  is  conceded  by 
the  commonwealth  that  evidence  of  his  gen- 
eral reputation  as  to  these  thing^s  was  compe- 
tent, bat  it  was  denied  to  the  appellant  the 
right  to  prove  that.  We  entertain  no  doubt 
that,  where  in  a  case  of  homicide  there  is  a 
serious  conflict  in  the  evidence  as  to  who  was 
the  aggressor,  the  defendant  has  a  rig^t,  not 
only  to  prove  the  general  reputation  of  the 
decedent  in  these  respects,  but  to  present  evi- 
dence by  persons  intimately  acquainted  with 
him  to  the  effect  that  that  was  his  nature, 
character,  temperament,  and  disposition.    It 


is  apparent  how  such  evidence  would  enable 
a  Jury  to  act  more  intelligently  and  Justly  in 
a  case  where  there  is  grave  doubt  as  to  who 
was,  in  fact,  the  aggressor.  16  Cyc.  1271. 
The  evidence  Is  competent  for  the  same  rea- 
son and  upon  the  same  principle  that  uncom- 
municated  threats  are  admissible  as  bearing 
upon  the  question  of  who  was  the  aggressor. 
Wheeler  v.  Commonwealth,  120  Ky.  607,  87 
S.  W.  1106,  27  Ky.  Law  Rep.  1090;  Oabbard 
V.  Commonwealth,  154  Ky.  140,  156  S.  W. 
1037;  Riley  v.  Commonwealth,  94  Ky.  266,  22 
S.  W.  222,  15  Ky.  Law  Rep.  46. 

[2]  Appellant  offered  also  to  prove  by  the 
widow  of  the  deceased,  Gribbens,  that  he 
before  his  death  had  been  taking  an  active 
part  In  the  difference  between  appellant  and 
his  wife,  and  this  evidence  the  court  refused 
to  admit.  '  We  are  nnable  to  determine  from 
the  record  whether  this  evidence  was  or  not 
competent.  It  was  incompetent  if  she  acquir- 
ed the  knowledge  from  any  confidential  com- 
munication from  her  husband  during  her 
marriage,  or  if  she  acquired  the  knowledge 
by  reason  of  the  marriage  relation,  bnt  it 
was  competent  if  she  acquired  such  knowl- 
edge without  such  confidential  communication 
from  her  husband  and  independent  of  the 
marriage  relation.  Hostetter  v.  Green,  159 
Ky.  611,  167  S.  W.  919,  L.  R.  A.  1915C,  870. 

[3]  The  other  evidence  offered  to  be  shown 
by  this  Witness  was  that  the  conduct  of  her 
husband  and  his  activities  in  the  troubles 
between  McLain  and  his  wife  was  such  as  to 
cause  her  to  believe  and  fear  that  serious 
trouble  might  result,  and  that  on  the  day  of 
the  trial,  for  that  reason,  she  begged  her 
husband  not  to  go  to  Lebanon,  because  of  her 
apprehension  of  trouble.  Clearly  this  evi- 
dence was  not  competent  in  any  event;  It 
only  sought  to  show  a  state  of  mind  in  the 
decedent's  wife  and  not  to  prove  any  concrete 
facts. 

[4]  The  defendant  and  one  of  his  witnesses 
proved  that  the  first  two  shots  fired  were 
into  the  ground  in  front  of  the  deceased  and 
for  the  purpose  of  stopping  him;  and  the 
court  declined  to  permit  the  defendant  to 
prove  by  the  witness  Thompson  that  im- 
mediately after  the  shooting  he  examined  the 
ground  where  the  shooting  took  place,  and 
there  found  the  two  holes  that  the  first  two 
shots  had  made  in  the  ground.  Manifestly 
this  evidence  was  competent.  It  not  only 
strongly  corroborated  the  defendant's  own 
evidence,  but  tended  to  substantiate  his  the- 
ory of  the  case  that  he  had  warned  the  de- 
cedent to  stop,  and  he  had  failed  and  refused 
to  do  sa 

[6]  The  court  on  the  trial  over  the  defend- 
ant's objection  permitted  the  commonwealth 
to  Introduce  and  read  in  evidence  a  tem- 
porary restraining  order  issued  against  him 
in  the  divorce  case,  and  also  to  read  to  the 
Jury  a  judgment  on  a  rale  for  contempt 
against  the  defendant  in  that  case.  The  d^ 
fendant's  plea  in  this  case  was  self-defense. 
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and  how  those  records  could  have  elucidated 
any  Issue  in  this  case  we  cannot  see.  Mani- 
festly this  was  lmproi>er. 

For  the  reasons  Indicated,  the  judgment  la 
reversed,  with  directions  to  grant  appellant  a 
new  trial  and  for  further  proceedings  conslst- 
ott  berewtth. 


GARTBB  et  aL  v.  MONARCH. 
{Court  of  Appeals  of  Kentucky.    Oct.  R,  1916.) 

1.  Advebsk   Possession   «=>62(3)  —  Holding 
BT  Widow  Entitled  to  -Homestead. 

Where  a  widow,  after  her  huBband'g  death, 
resided  on  his  land  with  her  daughter  and  son- 
in-law,  her  holding  end  occupancy  of  the  land 
was  not  adverse  to  any  person;  as  she  bad  the 
right  to  its  control  and  occupancy  as  her  home- 
stead. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §i  329-332;  Dec.  Dig.  «=> 
«2(3).] 

2.  HoifEBTEAD  «=>li3  —  Sale  or  Land  — 
Bight  to  Pubchabk. 

A  widow  and  her  son-in-law,  holding  the 
deceased  husband's  realty,  could  not,  by  their 
failure  to  pay  taxes,  and  by  obtaining  a  tax  ti- 
tle, defeat  the  rights  of  the  widow's  son,  who, 
subject  to  his  mother's  homestead  right,  was 
entitled  to  an  undivided  half  interest. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §  270;    Dec.  Dig.  <S=s>143.] 

3.  Homestead  C=>143— Widow's  Homestead 
—Bight  of  Bon. 

Where  a  widow  and  her  son-in-law  oc- 
cupied the  deceased  husband's  realty,  and  the 
son-in-law  obtained  a  tax  title  and  a  verbal 
agreement  with  her  whereby  she  transferred 
her  interest  in  the  land  to  him,  the  son-in-law 
did  not  become  the  owner  of  the  fee  as  against 
the  widow's  son. 

[Ed.  Note. — For  other  cases,  see  Homestead. 
Cent  Dig.  S  270;   Dec.  Dig.  <e=3l43.] 

4.  HoMKsnAD  «=>143— Statute  or  Liiota- 
TioHS— Babbino  Claim  to  Land. 

Where  a  widow  and  her  son-in-law,  holding 
the  deceased  husband's  realty,  failed  to  pay 
taxes,  and  the  son-in-law  obtained  a  tax  title, 
and  then  sold  to  third  persons,  the  statute  of 
limitations  did  not  defeat  the  claim  of  the  wid- 
ow's son  to  an  undivided  half  interest  in  the 
land,  as  the  son-in-law  did  not,  by  virtue  of  the 
tax  deed,  secure  title  to  any  of  the  land,  so 
that  the  widow  and  himself  did  not  convey  to 
the  third  persons  the  son's  undivided  half  in- 
terest. 

[E^.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  2T0;   Dec  Dig.  <8=143.] 

Appeal  from  Circuit  Court,  Meade  County. 

Suit  by  Bobert  A.  Monarch  against  Bufus 
Carter  and  otber&  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Judgment  af- 
firmed. 

Lewis  &  Ashcraft,  of  Brandenburg,  for  ai>- 
pellants.  Irwin  &  Irwin  and  B.  £>.  Stitb, 
all  of  Ellzabethtown,  for  appellee. 


CABBOLL,  J.  In  1891  Robert  Monarch 
died  Intestate,  leaving  surviving  him  his 
widow,  Mary  Monarch,  his  son,  Bobert  Mon- 
arch, and  his  daughter,  Bebecca  Monarch, 
who  a  few  months  after  her  father's  death 
married  M.  L.  Buckler.    At  the  time  of  his 


death  Bobert  Monarch  owned  about  100  acres 
of  land  and  more  than  $200  worth  of  per- 
sonal property.  S.  B.  Woolfolk,'  who  was 
then  sheriff  of  the  county,  was  appointed  ad- 
ministrator of  his  estate,  and,  after  there 
had  been  set  apart  to  the  widow  as  her  dis- 
tributable share  of  the  persmial  estate  a  num- 
ber of  Items  of  personalty,  the  remainder  of 
the  personal  estate  was  sold  by  the  admin- 
istrator, and  brought  $12.95.  After  the  death 
of  Bobert  Monarch,  the  widow  and  her 
daughter  and  husband,  M.  L.  Buckler,  lived 
on  the  lOO-acre  tract  of  land,  which  was  ap- 
parently occupied  by  them  as  the  homestead 
of  the  widow,  and  the  son,  Bobert  Monarch, 
lived  on  other  property  In  the  neighborhood 
for  several  years,  when  he  moved  to  Louis- 
ville, Ky. 

In  1896  the  100  acres  of  land  was  sold 
by  the  sheriff  of  the  county  for  taxes  due  by 
the  decedent,  Bobert  Monarch,  for  the  year 
1891,  and  at  this  sale  it  was  purchased  by 
one  T.  P.  Noel  for  $10.35,  who  transferred 
his  purchase  to  the  son-in-law.  Buckler,  and 
thus  the  matter  stood  until  August  13,  1898, 
when  a  deed  was  made  by  the  then  sheriff 
of  Meade  county  to  Buckler;  the  considera- 
tion being  the  amount  paid  by  Noel  as  taxes. 

In  1913  the  widow,  Mrs.  Monarch,  and 
Buckler  and  his  wife  sold  the  land,  on  which 
they  had  l>een  living  since  the  death  of  Bob- 
ert Monarch,  to  the  Carters  for  $1,400,  a 
part  of  which  was  paid  in  cash  and  the  bal- 
ance some  time  later.  After  the  sale  to  the 
Carters,  the  widow  and  her  daughter  and 
son-in-law  moved  off  the  premises. 

On  August  9,  1913,  this  suit  was  brought 
by  the  son,  Bobert  Monarch,  against  the 
Carters,  the  Bucklers,  and  his  mother,  the 
widow  Monarch,  In  which,  after  setting  out 
the  substance  of  the  foregoing  facts,  he  asked 
that  he  be  adjudged  the  owner  of  the  one- 
half  interest  In  the  100  acres  of  land  left 
by  his  father. 

After  the  case  had  been  prepared  for  trial, 
it  was  submitted  and  adjudged  by  the  court 
that  Bobert  Monarch  was  entitled  to  an  undi- 
vided one-half  interest  in  the  land,  and  the 
deed  to  the  Carters  was  canceled  to  that  ex- 
tent. From  this  Judgment  the  Carters,  the 
v^idow,  and  the  Bucklers  appeal. 

[1]  From  the  foregoing  statement  of  facts 
it  will  be  seen  that  at  the  death  of  Bobert 
Monarch  his  widow,  as  the  owner  of  the 
homestead,  took  possession  of  the  100  acres 
of  land,  and  continued  to  reside  on  it  with 
her  daughter  and  son-in-law  until  it  was 
sold  in  1913.  Her  holding  and  occupancy  of 
the  land  during  this  time  was  not  adverse  to 
any  person,  as  she  had  the  right  to  its  con- 
trol and  occupancy  as  a  homestead.  It  might 
further  be  here  noticed  that  the  personal 
property  set  apart  to  her,  amounting  in  value 
to  probably  $200,  was  turned  over  or  given 
by  her  to  her  son-in-law.  Buckler,  so  that 
there  was  ample  personal  estate  left  by  the 
decedent  to  pay  the  taxes  due  at  his  death. 
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But,  in  place  of  paying  this  small  tax,  they 
permitted  the  land,  which  was  then  worth  as 
testified  to  by  Bnckler,  $700,  to  be  sold  for 
$10.35,  for  which  price  Buckler,  the  real 
purchaser  at  the  tax  sale,  secnred  it  from 
Noel,  the  nominal  purchaser.  After  this  tax 
sale  Buckler  claims  that  by  some  private 
arrangement  between  himself  and  the  widow 
she  recognized  his  ownership  of  the  land  by 
virtue  of  this  sale,  and  consented  that  be 
might  have  control  and  possession  of  it,  with 
the  understanding  that  she  should  be  taken 
care  of  and  supported  by  him. 

There  is  some  conflict  in  the  evidence  as  to 
whether  Robert  Monarch  knew  of  this  tax 
sale  or  the  arrangement  between  his  mother 
and  Buckler,  or  knew  that  after  this  tax 
sale,  and  after  Buckler  obtained  the  sheriff's 
deed,  he  was  asserting  title  to  the  land.  But 
the  evidence  upon  this  point  was  not,  under 
the  circumstances,  sufficient  to  put  Robert 
Monarch  upon  notice  of  any  assertion  of 
adverse  claim  or  title  by  Buckler  or  his 
mother. 

[2]  It  was  the  duty  of  Mrs.  Monarch,  as 
life  tenant,  to  pay  this  tax,  and  neither  Mrs. 
Monarch  nor  Buckler  can  assert  any  title  to 
the  land  by  virtue  of  the  purchase  at  the  tax 
sale  or  by  virtue  of  the  sheriff's  deed.  Brad- 
ley V.  Sears,  138  Ky.  230, 127  S.  W.  782.  Mrs. 
Monarch  and  Buckler  could  not  by  their  fail- 
ure to  pay  the  tax,  or  by  the  agreement  un- 
der which  the  possession  and  title  to  the  land 
was  transferred  as  between  them  to  Buckler, 
defeat  the  rights  of  Robert  Monarch,  who, 
subject  to  the  homestead  right  of  his  mother, 
was  entitled  to  an  unldivided  one-half  In- 
terest in  the  land.  To  permit  Mrs.  Monarch 
and  Buckler  by  methods  of  this  kind  to  divest 
Robert  Monarch  of  his  interest  in  the  laud 
would  be,  in  effect  transferring  to  Buckler 
without  right  or  reason  proiJerty  to  which 
Robert  Monarch  was  entitled.. 

It  is  clear  that  the  purchase  of  Buckler 
while  living  on  the  land,  imder  the  circum- 
i^tauces  stated,  should  be  treated  as  if  made 
for  Mrs.  Monarch,  and  that  his  purchase  in- 
ured to  her  beueUt.  A  person  situated  as  he 
was  could  not  claim  the  laud  as  against  the 
life  tenant,  under  a  purchase  made  at  a  tax 
sale,  and  so  the  condition  Is  the  same  as  if 
Mrs.  Monarch  and  not  Buckler  bad  purchas- 
ed the  land. 

[3]  But  it  Is  the  contention  of  Buckler 
that  Mrs.  Monarch,  after  be  became  the  pur- 
chaser at  this  tax  sale,  made  a  verbal  agree- 
ment with  him  by  which  she  transferred  her 
Interest  in  the  land  to  him,  and  therefore  It 
is  said  that  under  this  agreement  and  bis 
purchase  at  the  tax  sale,  followed  by  the 
sheriff's  deed,  be  became  the  owner  of  the 
fee  in  the  land.  But,  as  It  was  the  duty  of 
Mrs.  Monarch  to  pay  the  tax,  plainly  she 
could  not  by  permitting  the  land  to  be  sold 
for  taxes  and  purchased  by  her  son-in-law, 
who  was  living  with  her,  put  herself  In  any 


better  position  than  If  she  had  been  the  pur- 
chaser. Indeed,  if  there  had  beoi  no  agree- 
ment between  Buckler  and  Mi8.  Monarch, 
his  purchase,  under  the  circumstances,  wonld 
have  been  treated  as  having  been  noade  for 
the  benefit  of  all  persons  interested  as  own- 
ers in  the  land,  and  so  the  agreement  does 
not  better  his  position. 

[4]  The  statute  of  limitation,  although  re- 
lied on  to  defeat  the  claim  of  Robert  Mon- 
arch, Is  not  available  for  that  purpose. 
Buckler  did  not  by  virtue  of  the  sheriiTs 
deed  secure  title  .to  any  of  the  land,  and 
therefore  Mrs.  Monarch  and  Buckler  could 
not  convey  to  the  Carters  the  undivided  in- 
terest owned  by  Robert  Monarch.  It  would 
be  intolerable  to  permit  Buckler,  individually 
or  in  connection  with  Mrs.  Monarch,  under 
the  circumstances  shown  in  this  record,  to 
take  from  Robert  Monardi  his  Interest  hi 
this  land. 

The  Jtfdgment  is  affirmed. 


HUSBAND  et  al.  v.  COTTON. 
(Court  of  Appeals  of  Kentucky.    Sept.  26, 1916.) 

1.  ConBTS  «=9l86— OBSTBTTOnON  OF  HlOHWAT 

— Jtjbisdiction  of  OncTirr  Coubt. 
A  circuit  court  has  jurisdiction  over  an  ar- 
tion  seeking  the  enforcement  of  a  contract  dedi- 
cating a  right  of  way  through  private  land  for 
a  turnpike,  and  for  a  mandatory  injunction  re- 
quiring the  dedicator  to  open  that  part  of  the 
turnpike  constructed  over  his  land. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  K  301,  446;   Dec.  Dig.  <S=>135.] 

2.  Dedication  «=>62  —  Right  or  Wat  —  Ac- 
ceptance—Bfteot. 

Under  an  agreement  whereby  defendant  gave 
a  right  of  way  over  hig  land  for  the  construction 
of  a  turnpike  without  consideration,  which  was 
accepted  by  the  construction  of  the  road  in  w- 
cordance  with  the  intention  of  all  the  other  dedi- 
cators, the  title  to  the  right  of  way  passed  from 
the  defendant,  and  be  had  no  right  to  hold  that 
part  of  the  road  constructed  by  him  to  compel 
payment  of  a  turnpike  company  s  unsecured  obli- 
gation to  pay  for  its  construction. 

[EA.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  §  121;    Dec  Dig.  <@=>62.] 

8.  HionwATS  €=165  —  Obstbtjction  —  Nui- 

BANCE— Private  Right. 
The  general  rule  ia  that  a  private  person  can 
bring  an  action  to  abate  the  unlawful  obstruc- 
tion of  a  public  way  only  when  he  has  sustained 
a  special  damage  thereby,  different  not  only  in 
degree,  but  in  kind  firom  that  suffered  by  the 
community  at  large. 

[Ed.   Note.— For  other  cases,   see   Highways, 
Cent  Dig.  H  432-436 ;   Dec.  Dig.  ®=>155.] 

4.  Highways  «=»1B6  —  OBSTRtronoN  —  Nui- 
sance—Pbivatb  Action. 
A  traveler  upon  a  highway  does  not  suffer 
special  damage  sufficient  to  support  a  private  ac- 
tion by  reason  of  an  obstruction  merely  causing 
delay  in  his  jonmey,  or  compelling  him  to  take  a 
more  circuitous  route,  or  depriving  him  of  his 
journey;  the  injury  being  to  all  who  attempt  to 
use  the  highway. 

[Ed.   Note.— For  other  cases,   see   Highways, 
Cent.  Dig.  §|  432-436 ;  Dec.  Dig.  «=»156.] 
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6.  HlOHWATB  4t=3lS6  —  OBtri'HUCtXOW  —  Not- 
BAHCE— PBIVATE  RIQHT. 

The  obstruction  of  a  public  road  which  af- 
fords the  only  approach  to  property  thereon  used 
for  bnsinesa  or  other  purposes  constitutes  a  spe- 
cial injury  to  the  owner,  which  he  may  abate  by 
action. 

[BM.   Note.— For  other  cases,   see  Highways, 
Cent  Dig.  Si  432-436 ;   Dec.  Dig.  €=>155.] 
e.  Tdbnpikbs  and  Toix  Roads  d=3l6  —  Qb- 

STBUCTION— NmsAKCB— CiBCtrrrouB  HotJT»— 

Pbivatk  Aotioh. 
Where  the  dedicator  of  a  right  of  way  for  a 
tnmpilce  road  obstructed  the  part  constructed 
across  his  farm  by  fences  in  order  to  compel  the 
turnpike  company  to  pay  his  claim  for  construc- 
tion, thereby  compelling  other  dedicators  owning 
property  upon  the  turnpike  to  take  a  more  cir- 
cuitous route  to  reach  their  properties,  such  own- 
ers suffered  a  special  or  peculiar  injury,  differ 
ent  from  that  soCered  by  the  general  public,  and 
might  maintain  an  action  for  a  mandatory  in- 
junction to  have  the  obstruction  removed. 

[Ed.  Note.— For  other  cases,  see  Turnpikes 
and  Toll  Roads,  Cent.  Dig.  I  62;  Dec.  Dig.  «=» 
16.] 

Appeal  from  Circuit  Court,  Spencer  County. 

Action  for  mandatory  injunction,  eta.  by  J. 
W.  Husband  and  others  against  Richard  Cot- 
ton. Judgment  for  defendant,  and  plaintiffs 
appeal.  Reversed,  with  Instructions  to  chan- 
cellor to  set  aside  the  judgment  dismissing 
the  action  and  to  grant  the  prayer  of  the  peti- 
tion. 

Samuel  K.  Balrd.  of  lionisTille,  for  anwl- 
lants.  Willis,  Todd  &  Bond,  of  ShelbyrlUe, 
for  app^ee. 

MIIiLBR,  C.  J.  Early  in  1906  the  plalntUt 
J.  W.  Husband  and  Ifi  other  landowners  in 
Spencer  county  signed  the  following  agree- 
ment: 

"We,  the  undersigned,  do  hereby  agree  to  give 
the  right  of  way  30  feet  wide  over  our  lands  for 
the  construction  of  the  Little  Mt  and  Van 
Buren  turnpike,  without  any  consideration;  and, 
we  further  agree  that  said  turnpike  company 
may  use  the  rock  on  onr  lands  for  the  construc- 
tion of  said  pike  free  of  any  charge;  said  rock 
to  be  moved  at  season  of  the  year  when  it  will  do 
least  damage  to  onr  premises." 

For  the  purpose  of  constructing  the  propos- 
ed turnpike,  McGee,  Husband,  and  Goodwin, 
three  of  the  landowners  who  bad  signed  the 
agreement  above  set  forth,  organized  the 
Little  Mount  &  Van  Buren  Turnpike  Road 
Company  on  July  6,  1905,  by  executing  arti- 
cles of  incorporation,  in  the  usual  way.  The 
capital  stock  of  the  corix>ratlon  was  fixed  at 
$4,000,  represented  by  160  shares  of  $25  each ; 
and  the  third  article  recited  that  the  business 
to  be  transacted  by  the  corporation  should 
t>e  the  construction  of  a  turnpike  road  be- 
tween designated  points,  and  by  a  spedfled 
route. 

The  fifth  article  set  forth  the  names  of  33 
stockholders  and  their  respective  stock  sub- 
scriptions. Many  of  these  subscribers  for 
stock,  but  not  all  of  them,  had  signed  the  orig- 
inal landowners'  agreement,  donating  the 
right  of  way. 


The  sixth  article  proTlded  that  the  corpora- 
tion should  commence  business  on  September 
1, 1905,  and  continue  for  five  years. 

The  seventh  clause  provided  for  the  officers 
usual  in  such  cases;  the  eighth  limited  the 
company's  indebtedness  to  $2,000;  and 
the  ninth  exempted  the  private  property  of 
the  stockholders  from  liability  for  corporate 
debts. 

The  appellee  Richard  Cotton  signed  the 
landowners'  agreement  donating  the  right 
of  way,  and  subscribed  for  four  shares  of 
stock  in  the  corporation.  By  a  written  con- 
tract made  on  November  2,  1907,  the  Little 
Mount  &,  Van  Buren  x'^irnplke  Company  em- 
ployed Cotton  to  construct  certain  designated 
portions  of  the  proposed  turnpike,  at  tlie 
rate  of  ;|il,000  per  mile  to  be  paid  by  the  com- 
pany. The  county  had  agreed  to  contribute 
to  the  expense  of  constructing  the  turnpike  to 
the  extent  of  $500  per  mile;  and  the  turn- 
pike company's  contract  with  Cotton  provided 
that  75  per  cent,  of  its  liability  to  Cotton 
should  be  paid  as  the  county  received  each 
one-quarter  mUe  of  constructed  road,  and 
the  remainder  was  to  be  paid  when  the  con- 
tract should  be  completed  and  the  road  re- 
ceived by  the  county.  Under  the  contract 
Cotton  constructed  220  rods  of  the  road,  for 
wliidi  he  was  entitled  to  receive  $707.07. 
The  county  paid  Cotton  $377.82,  which  was 
all,  or  more  than  all,  of  the  county's  pro- 
portion of  the  debt.  This  sum  paid  by  the 
county,  when  added  to  the  sums  paid  by  the 
turnpike  company,  and  charging  Cotton  with 
his  stock  subscription  of  $100,  made  a  total 
credit  of  $612.33,  leaving  a  balance  of  $195.34 
due  Cotton.  Other  contractors  built  the  re- 
maining portions  of  the  road,  which  was 
about  six  miles  long.  About  one-third  of  the 
226  rods  of  road  constructed  by  Cotton  was 
upon  the  right  of  way  donated  by  Cotton; 
the  remaining  two-thirds  was  on  the  land  o( 
other  farmers.  The  county  accepted  Cotton's 
work  and  paid  him  in  full  for  its  share  there- 
of, as  above  stated;  but  the  turnpike  com- 
pany refused  to  accept  the  work  as  having 
been  completed  according  to  the  specificationB 
of  the  contract,  claiming  that  the  work  was 
defective  in  some  six  or  seven  minor  re- 
spects. Upon  the  failure  of  Cotton  and  the 
turnpike  company  to  effect  a  settlement,  Cot- 
ton inclosed  that  portion  of  the  road  which  he 
had  constructed  uiwn  his  own  land — about 
58  rods  in  length — by  putting  gates  across 
either  end  thereof;  and  it  has  so  remained 
closed  and  in  Cotton's  possession  for  the 
past  seven  years. 

On  August  2, 1914,  the  appellant  J.  W.  Hus- 
band and  10  of  the  signers  of  the  landown- 
ers' right  of  way  agreement  brought  this  ac- 
tion against  Cotton,  seeking  the  enforce- 
ment of  said  contract^  and  praying  for  a 
mandatory  injunction,  requiring  Cotton  to 
open  that  portion  of  the  turnpike  wlilch  bad 
been    constnicted   over   his   land.     To  this 
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petition  Cotton  demnrred  tq;)eclall7,  upon  the 
ground  that  the  Spencer  circuit  court  was 
without  Jurisdiction  of  the  matter  set  up  in 
the  petition ;  and  he  also  filed  a  general  de- 
murrer to  the  petition.  The  court  overruled 
both  demurrera,  whereupon  C!otton  filed  an 
answer,  which  is  substantially  a  traverse  of 
the  allegations  of  the  petition,  admitting, 
however,  that  he  retained  possession  and  con- 
trol of  that  portion  of  the  road  which  bad 
been  constructed  upon  his  land,  and  declaring 
that  he  purposed  to  retain  control  of  it  until 
he  had  been  paid  $195.34,  the  balance  due 
him.  Upon  a  trial,  the  court  dismissed  the 
petition,  and  the  plaintiffs  appealed. 

[1]  Cotton  insists  that  the  appellants  have 
no  cause  of  action,  and  that  if  any  cause  of 
action  exists,  it  la  in  the  county  and  not  in 
the  appellants,  who  are  suing  as  individuals. 
In  support  of  this  contention  counsel  for 
Cotton  state  in  their  brief  that  be  filed  a 
special  demurrer  upon  the  ground  that  the 
plaintUCs  bad  no  right  to  sue.  In  this,  how- 
ever, counsel  are  mistaken,  since  the  special 
demurrer  raised  only  the  question  of  the  Ju- 
risdiction of  the  Spencer  circuit  court,  which 
is  an  entirely  different  ground  of  special  de- 
murrer. See  Civil  Code,  §  92,  snbsecs.  1, 
2.  Ttie  only  question  raised  by  the  special 
demurrer  was  the  Jurisdiction  of  the  court 
over  the  subject  of  the  action;  and,  as  that 
court  clearly  had  Jurisdiction  of  the  subject- 
matter,  the  special  demurrer  was  properly 
overruled. 

[2]  The  disposition  of  the  general  demur- 
rer and  the  case  upon  the  merits  presents  a 
question  of  more  dltHculty.  The  pleadings 
and  the  proof  show  without  contradiction, 
that  the  road  was  constructed  according  to 
specifications  provided  by  the  county;  that 
the  county  contributed  to  its  cost  in  consider- 
ation of  the  agreement  of  the  turnpike  com- 
pany that  the  road  should  be  surrendered  to 
the  county  as  and  for  a  public  highway,  upon 
Its  completion;  that  the  county  has  paid 
Cotton  all  it  owed  him ;  and  that  the  entire 
road  has  been  accepted  by  the  county  and 
treated  as  a  public  highway,  by  allotting 
hands  to  work  it,  since  1908.  It  had  not, 
however,  been  able  to  take  possession  of  the 
68  rods  in  controversy,  or  work  that  portion 
of  the  road,  on  account  of  Cotton's  hostile  at- 
titude. The  turnpike  company  is  not  claim- 
ing any  interest  in  the  road,  and  manifests  no 
concern  over  this  controversy.  The  right 
of  way  was  not  only  a  valid  contract,  but  it 
is  now  an  executed  contract.  By  its  terms, 
the  contract  dedicated  the  58  rods  of  the 
road  in  question  to  the  public  use  as  a  high- 
way, and  the  dedication  has  been  accepted 
by  the  construction  of  the  contemplated  road. 
In  accordance  with  the  intention  and  purpose 
of  all  the  Interested  parties.  The  title  to 
the  right  of  way  has  passed  from  all  the  own- 
ers of  the  land.  Cotton  has  no  greater  in- 
terest in  the  58  rods  of  road  located  upon 
his  farm  than  he  has  in  a  like  proportion  of 


the  road  located  upon  the  land  of  some  other 
donor  of  the  right  of  way.  He  has  as  much 
right  to  hold  any  other  portion  of  the  road 
constructed  by  him  as  he  has  to  bold  this 
58  rods.  His  debt  of  $195.34  is  the  unsecured 
obligation  of  the  turnpike  company,  and  is 
collectible  like  other  simple  debts. 

The  claim  urgently  pressed  in  the  proof,  but 
not  relied  upon  in  the  answer,  to  the  effect 
that  the  turnpike  company  paid  all  the  other 
contractors,  is  without  ftinds,  and  bas  quit 
business,  is  wholly  Irrelevant 

[3]  In  "holding  the  road  for  his  money," 
to  use  bis  own  language.  Cotton  la  obstruct- 
ing a  public  highway;  and  bis  defense  to 
this  action  to  abate  the  obstruction  Is  that 
the  county  only  can  complain.  We  do  not  so 
understand  the  law.  The  fact  that  the  coun- 
ty as  the  owner  of  the  highway  may  com- 
plain does  not  necessarily  prevent  the  ap- 
pellants from  also  complaining.  Aa  a  gen- 
eral rule,  a  private  i>erson  can  bring  an  ac- 
tion to  abate  the  unlawful  obstruction  of  a 
public  way  only  when  he  has  sustained  spe- 
cial damage  thereby,  different  not  merely  in 
degree,  but  in  kind,  from  that  suffered  by  the 
community  at  large.    37  Cyc.  250. 

[4]  The  record  shows  that  the  defendant 
Cotton  has  obstructed  this  highway  In  such 
a  way  as  to  require  the  plaintiffs,  who  are 
landowners  in  the  immediate  vicinity,  to 
travel  by  a  drcuitons  route.  It  is  not  made 
to  appear  bow  near  the  lands  of  these  plain- 
tiffs lie  to  the  obstructed  portion  of  the  road, 
although  it  does  appear  that  in  their  or- 
dinary travel  the  plaintiffs  are  required  to 
go  by  a  circuitous  route  and  'over  an  Incon- 
venient and  hilly  dirt  road,  while  they  could 
travel  upon  the  turnpike  through  Cotton's 
land  except  for  bis  unlawful  obstruction 
thereof.  This  state  of  facts  presents  several 
Interesting  legal  propositions. 

The  first  question  that  presoits  Itself  Is, 
Does  the  fact  that  one  Is  prevented  by  an 
unlawful  obstruction  from  using  a  highway 
cause  him  a  special  damage  which  will  sus- 
tain an  action  by  him  against  the  wrong- 
doer? Usually  a  traveler  upon  a  highway 
does  not  suffer  special  damage  suiflcient 
to  support  a  private  action  by  reasmi  of  an 
obstruction  in  the  highway  which  merely 
causes  delay  In  bis  Journey  or  compels  him 
to  take  a  more  drcuitons  route,  oe  deprive 
him  of  bis  Journey  altogether,  the  Injury  be- 
ing to  all  who  attempt  to  use  the  highway. 
Schall  V.  Nusbaum,  56  Md.  612;  Baler  v. 
Schermerhorn,  96  Wis.  372,  71  N.  W.  600. 

And  it  has  been  held  that  an  obstruction 
of  a  road,  not  upon  or  adjoining  plaintiff's 
land,  but  between  bis  land  and  places  to  and 
from  which  he  wishes  to  travel  over  bis  road, 
which  prevented  his  using  the  same,  does  not 
occasion  him  such  special  Injury  that  would 
authorize  him  to  maintain  an  action  to  abate 
the  obstruction.  San  Jose  Ranch  Co.  v. 
Brooks,  74  Cal.  463,  16  Pac.  260;  Atwood  v. 
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Partree,  56  Conn.  80,  14  AQ.  85;  Storm  y. 
Barger,  43  111.  App.  ITS. 

The  special  Injury  wMch  an  Indlvlclnal 
mnst  Bnffer  In  order  to  allow  him  to  main, 
tain  an  action  for  obstructing  a  highway 
must  be  different,  not  merely  In  degree,  but 
In  kind,  from  that  suffered  by  the  pnbUc 
generally;  and  the  fact  that  one  who  has 
very  frequent  occasion  to  use  a  highway  la 
obliged  to  ose  a  longer  route  because  of  an 
obstruction  does  not  constitute  such  special 
damage.  Crook  v.  Pitcher,  61  Md.  510 ;  Hart- 
shorn T.  Reading,  3  Allen  (Mass.)  601; 
JacksouTllle,  T.  &  K.  W.  B.  Co.  v.  Thompson, 
34  Fla.  346,  16  South.  282,  26  L.  B.  A.  410 ; 
Sohn  V.  Cambern,  106  Ind.  802,  6  N.  E.  813. 

It  la  not  always  easy  to  ascertain  whether 
an  obstruction  constitutes  a  purely  public 
nnisance,  or  whether  there  Is  a  special  In- 
Jury  Inflicted.  In  many  cases  a  slight  addi- 
tion in  the  way  of  trouble  or  expense,  when 
taken  in  connection  with  a  mere  deviation  of 
the  ronte,  has  been  held  to  be  an  Injury  spe- 
cial .  to  the  person  exiterlendng  the  trouble 
and  expense. 

Thus,  in  Pierce  ▼.  Dart,  7  Cow.  (N.  Y.)  609, 
it  was  held  that  delay  and  time  spent  in  re- 
moving an  obstruction  from  a  road  consti- 
tuted such  a  sufficient  special  damage  and  in- 
jury as  would  support  a  private  action ;  and 
in  Anne  Arundel  County  v.  Watts,  112  Md. 
353,  76  Atl.  82,  a  contractor  was  held  to 
have  suffered  special  damage  where  the  de- 
fendant's failure  to  repair  a  bridge  on  the 
highway  prevented  its  use,  and  compelled  the 
plaintiff  to  transport  by  hand  cars  on  a  rail- 
road, at  large  expense,  materials  to  be  used 
for  construction  work ;  there  being  no  other 
highway  between  the  points. 

Again,  In  Sholin  ▼.  Skamania  Boom  Co., 
56  Wash.  806,  105  Pac.  632,  28  L.  R.  A.  (N. 
S.)  1063,  it  was  held  that  one  having  a  con- 
tract with  the  federal  government  to  carry 
mall  over  a  certain  route  six  times  a  week, 
who  was  compelled  to  take  a  circuitous  route 
because  of  the  negligent  destruction  of  a 
bridge,  suffered  such  a  special  injury  and 
damage  as  would  give  him  a  right  of  action 
against  the  one  through  whose  negligence 
the  bridge  was  destroyed. 

[1]  And,  it  lias  been  held  that  the  obutmc- 
tlon  of  a  public  road  which  afforded  the  only 
approach  to  property  thereon,  used  for  busi- 
ness or  other  purposes,  constituted  a  special 
injury  to  the  owner,  which  he  could  abate 
by  action.  Gushing- Wetmore  Co.  v.  Gray,  152 
CaL  118,  92  Pac.  70,  125  Am.  St,  Bep.  47; 
Strieker  v.  Hillis,  15  Idaho,  700,  90  Pac.  831; 
Brown  v.  Toronto  N.  B.  Co.,  26  TJ.  C.  C.  P. 
•JMi ;  Fofislon  v.  Landry,  123  Ind.  136,  24  N.  E. 
96 ;  Miller  v.  Scbenck,  78  Iowa,  372,  43  N.  W. 
225 ;  Hayden  v.  Stewart,  71  Kan.  11,  80  Pac 
43 :  Gardner  v.  Stroever,  89  Cal.  26,  26  Pac 
618;   Ross  v.  Thompson,  78  Ind.  90. 

[•]  Furthermore,  the  rule  requiring  a  spe- 
cial injury  In  order  for  the  individual  to 
maintain  an  action  is  satlstied  where  the 


obstruction  in  the  highway  prevents  access 
to  projierty,  except  by  a  circuitous  route. 

Thus,  In  Sloss-Sheffleld  Steel  &  Iron  Co.  v. 
Johnson,  147  Ala.  384,  41  South.  907,  8  L.  R. 
A.  (N.  S.)  226,  119  Am.  St.  Rep.  89,  11  Ann. 
Oas.  285,  it  was  held  that  an  obstruction  of 
the  direct  route  between  one's  property  and 
a  neighboring  city,  so  as  to  compel  him  to 
take  a  drcuitous  route  to  reach  it,  was  uuch 
a  special  injury  as  to  entitle  him  to  maintain 
a  suit  to  abate  the  nuisance,  an  action  at  law 
for  damages  being  adequate. 

The  weight  of  authority  is  in  accord  witli 
the  rule  announced  In  Sloss-Sheffield  Steel  & 
Iron  Co.  V.  Jcdinson,  supra.  In  cases  of  that 
character  the  property  owner  suffers  a  special 
or  peculiar  Injury  different  from  that  suf- 
fered by  the  general  public,  sufficient  to  en- 
title him  to  maintain  an  action  against  the 
person  causing  or  maintaining  the  obstruc- 
tion, either  for  damages  or  for  an  injunction 
to  abate  the  nuisance. 

The  courts  of  Iowa,  New  York,  Missouri, 
Tennessee,  Indiana,  Maine,  Pennsylvania, 
New  Jersey,  Maryland,  and  of  England  sus- 
tain the  view  taken  by  the  Alabama  Supreme 
Court.  See  Young  v.  Kothrock,  121  Iowa, 
588,  96  N.  W.  1105 ;  Wakeman  v.  Wilbur,  147 
N.  Y.  657,  42  N.  E.  341;  Sheedy  v.  Union 
Press  Brick  Works,  25  Mo.  App.  527 ;  Hill  v. 
Hoffman  (Tenn.  Ch.  App.)  58  S.  W.  929; 
O'Brien  v.  Central  Iron  &  Steel  Co.,  158  Ind. 
218,  63  N.  E.  302,  67  L.  R.  A.  608,  92  Am.  St 
Rep.  305;  Brown  v.  Watson,  47  Me.  161,  74 
Am.  Dea  482;  Knowles  v.  Pa.  R.  Co.,  175 
Pa.  623,  34  Atl.  974,  62  Am.  St  Rep.  860; 
Ryerson  v.  Norris  Canal  &  Bkg.  Co.,  69  N.  J. 
Law,  505,  55  Atl.  98 ;  Bembe  v.  Anne  Arundel 
County,  94  Md.  321,  51  Atl.  179,  57  L.  R.  A. 
279 ;  Spencer  v.  London  &  B.  R.  Co.,  8  Sim. 
198,  7  L.  J.  Ch.  N.  S.  281. 

On  the  other  hand.  In  Nebraska,  Illinois, 
Massachusetts,  Minnesota,  Kansas,  and  Wis- 
consin, it  has  been  held  that  neither  an  action 
for  damages  nor  one  for  an  injunction  to 
abate  the  nuisance  would  lie  at  the  suit  of  a 
private  citizen  for  such  an  obstruction  of  a 
public  highway.  ■  George  v.  Peckham,  73  Neb. 
794,  103  N.  W.  664;  Guttery  v.  Glenn,  201 
lU.  275,  66  N.  E.  305;  Wlllard  v.  Cambridge. 
3  Allen  (Mass.)  574 ;  Shero  v.  Carey,  35  Minn. 
423,  29  N.  W.  58;  Borton  v.  Mangus,  93  Kan. 
719,  145  Pac.  835,  L.  R.  A.  1915D,  142 ;  Zettel 
V.  West  Bend,  70  Wis.  316,  48  N.  W.  379,  24 
Am.  St  Rep.  715. 

The  majority  rule  above  announced,  per- 
mitting the  property  owner  to  sue  when  the 
highway  or  street  leading  to  his  property 
has  been  obstructed,  lias  repeatedly  been 
recognized  by  this  court  Lexington  &  Ohlts 
R.  R.  Co.  V.  Applegate,  8  Dana,  289,  83  Am. 
Dec.  407;  Transylvania  University  v.  City 
of  Lexington,  3  B.  Mon.  27,  38  Am.  Dea  173; 
Gargan  v.  L.,  N.  A.  &  C.  Ry.  Co.,  89  Ky,  212, 
12  8.  W.  259,  11  Ky.  Law  Rep.  489,  6  L.  R.  A. 
340;  Bannon  v.  Murphy,  38  S.  W.  889,  18  Ky. 
Law  Bep.  9S9;  Bourbon  Stock  Yards  Co.  t. 
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WooUey,  76  S.  W.  28,  25  Ky.  Law  Bep.  477 ; 
Bohne  t.  Blankensbip,  77  S.  W.  919,  25  Ky. 
Law  Rep.  1645;  Salmon  v.  Martin,  156  Ky. 
312, 160  S.  W.  1058.  And  this  role  Is  especial- 
ly applicable  where  the  entire  highway  or 
street  has  been  appropriated,  as  In  this  case. 
L.  &  N.  B.  Co.  V.  Sonne,  53  S.  W.  274,  21  Ky. 
Law  Bep.  848. 

In  the  Transylvania  UnlTerelty  Case,  su- 
pra, the  court  said: 

"Every  owner  of  ground  on  any  street  in  Lex- 
ington has  a  right,  as  inviolable  as  it  is  indis- 
putable, to  the  common  and  unobstructed  use  of 
tlie  contiguous  highway,  so  far  as  it  may  be  nec- 
essary for  affording  him  certain  incidental  ease- 
ments and  services  and  a  convenient  outlet  to 
other  streets.  And  of  this  right  the  Legislature 
cannot  deprive  him  without  his  consent  or  a 
just  compensation  in  money.  The  extent  of  tliia 
appurtenant  right,  depending  on  circumstances, 
may  not,  in  a  particular  case,  be  easily  definable 
with  mathematical  precision.  As  far  as  it  ex- 
ists, however,  it  partalces  of  the  character  of 
private  property,  and  is  therefore  protected  by 
the  fundamental  law,  as  property.  But  it  can- 
not, as  to  each  proprietor  of  ground,  be  coexten- 
sive with  all  the  streets  and  alleys  of  the  city. 
As  a  private  right.  It  must,  like  that  of  vicinage, 
be  limited  by  its  own  nature  and  end ;  that  Is, 
chiefly  by  the  necessity  of  convenient  access  to, 
and  outlet  from,  the  ground  of  each  proprietor." 

The  language  Just  quoted  waa  cited  with 
approval  in  the  Gargan  Case,  supra,  the  court 
adding  this  comment: 

"This  right,  therefore,  is  not  to  be  determined 
by  the  mere  fact  as  to  whether  the  property  af- 
fected by  the  obstruction  borders  immediately  on 
that  part  of  the  street  obstructed,  but  has  the 
owner  been  deprived  of  convenient  access  to  and 
outlet  from  his  ground?  and,  'Beyond  such  gener- 
al limit,  as  to  each  proprietor  of  ground  in  the 
city,  the  streets  are  altogether  public  highways, 
and  subject,  like  other  public  roads,  to  altera- 
tion,' "  etc. 

In  Bannoa  v.  Murphy,  supra,  It  was  held 
that  the  owner  of  property  abutting  on  & 
•treet  or  alley  suffered  an  Injury  peculiar  to 
himself  by  the  closing  of  one  end  thereof,  so 
that  egress  from  that  direction  over  his  prop- 
erty to  other  streets  was  cut  off  (notwith- 
standing it  was  a  public  nuisance),  and  en- 
titled blm  to  redress  by  actlou.  In  that  case, 
Baunon  and  Mrs.  Murphy  owned  adjoining 
lots  which  fronted  upon  an  alley  running 
through  the  middle  of  the  block,  and  Bannon 
built  an  obstruction  across  the  alley  which 
prevented  Mrs.  Murphy's  exit  southwardly, 
but  left  her  with  an  easy  exit  northwardly. 
In  sustaining  Mrs.  Murphy's  Judgment  for 
damages,  the  court  said: 

"But  it  is  contended  that,  inasmuch  as  appellee 
has  an  outlet  from  the  rear  of  her  property 
northward  by  way  of  the  connecting  alley  and 
the  20-foot  alley  running  between  Thirteenth  and 
Fourteenth  streets,  and,  further  as  the  appellee 
did  not  live  on  the  property,  and  suffered  no  per- 
sonal inconvenience  from  the  obstruction  to  the 
aliey,  the  court  should  have  instructed  the  jury 
that  the  measure  of  damages,  if  any  had  been 
suffered,  was  the  diminution  of  the  rental  value 
during  the  period  of  the  obstruction.  It  is  fur- 
ther objected  that  the  petition  sets  forth  no  spe- 
cific damage  which  resulted  to  appellee ;  but,  in 
the  case  of  Gargan  v.  L.,  N.  A.  &  C.  Ry.  Co.  [89 
■"12,  12  S.  W.  259i  11  Ky.  Law  Hep.  492 
'.  A.  840],  it  was  held  that  the  stopping 


up  of  one  end  of  a  street  or  alley  gave  to  the 
owner  of  property  bordering  thereon  a  ri^ht  of 
action  for  damages,  greater  or  less,  according  to 
the  circumstances  of  the  case.  We  are  of  opin- 
ion that  the  owner  of  land  abutting  upon  a  street 
or  alley,  one  end  of  which  is  obstructed  so  that 
he  cannot  have  egress  from  his  property  to  other 
streets  in  that  direction,  has  suffered  an  injury 
peculiar  to  himself,  by  reason  of  the  public  nui- 
sance, and  is  entitled  to  nominal  damages  upon 
that  fact  alone  being  made  evident  to  the  jury." 

In  the  Wocdiey  Case,  WooUey  owned  aerer- 
al  lots  lying  on  and  adjaqent  to  Blckel  avenue 
between  Main  and  Market  streets.  In  Louis- 
ville. The  Stock  Tarda  Company  wrongfully 
erected  buildings  and  other  obstructions 
across  Bidkel  avenue,  at  Market  street,  where- 
upon Woolley  brought  this  action  for  dam- 
ages and  for  an  injunction,  to  compel  the  com- . 
pany  to  remove  the  obstruction. '  For  its  i>rln- 
dpal  defense,  the  company  contended  that 
Woolley  bad  not  been  especially  danuiged; 
that  his  property  was  injured  no  more  than 
the  public  generally  was  injured,  and  for  that 
reason  it  denied  his  right  to  maintain  the  ac- 
tion, which.  If  it  existed  at  all.  It  conteuded 
was  in  the  city.  In  fact,  it  appeared  that  the 
city  had  brought  an  action  to  remove  the 
obstruction,  and  that  action  was  pleaded  in 
bar  of  Woolley's  right  to  maintain  his  action. 
In  answer  to  this  contention  by  the  appellant, 
the  court  said: 

"We  are  of  the  opinion  that  the  proof  shows 
that  the  appellee  was  specially  and  peculiarly  in- 
terfered with  and  damaged  by  reason  of  the 
nuisance  and  obstruction  referred  to,  and  under 
the  law  he  clearly  had  the  right  to  maintain  this 
action  for  the  removal  thereof,  independently  of 
the  action  of  the  city." 

The  court  recognized  the  general  rule  which 
requires  an  individual  seeking  relief  against 
a  public  nuisance  to  show  an  Injury  distinct 
from  that  suffered  by  the  general  public,  and 
dted  Dulaney  v.  L.  &  N.  B.  Co.,  100  Ky.  628, 
38  S.  W.  1050,  18  Ky.  Law  R^.  1088,  and 
the  Cosby  Case  in  10  Bush,  281,  in  support  of 
that  doctrine.  But  it  further  quoted  the  fol- 
lowing language  from  L.  &  N.  B.  B.  Co.  v. 
Sonne,  63  &  W.  274,  21  Ky.  Law  Bep.  848: 

"It  is,  however,  distinctly  held  in  those  cases 
that  when  the  street  is  sought  to  be  wlx>lly  ap- 
propriated, and  that,  too,  without  municipal  or 
other  authority,  private  individuals  may  main- 
tain their  action.  In  this  case  we  think  either 
the  city,  or  these  property  owners,  or  l>oth,  might 
bring  the  suit  to  prevent  the  exclusive  appropri- 
ation complained  of." 

In  Bohne  v.  Blankensbip,  supra,  the  court 
said: 

"We  are  of  opinion  that  after  land  has  been 
dedicated  by  the  owner  to  the  use  of  the  pub- 
lic as  a  highway,  and  the  dedication  has  been 
accepted  by  or  on  behalf  of  the  public,  as  haa 
been  done  in  this  case,  the  right  of  the  public 
to  use  it  without  hindrance  from  the  owner  of 
the  burthened  estate  is  complete.  It  will  not  do 
to  say  that,  if  the  public  authorities  fail  to  keep 
a  road  in  proper  repair,  the  owner  of  the  adja- 
cent premises  may  appropriate  it  to  his  private 
use,  even  temporarily.  The  public  lose  none  of 
their  rights,  once  acquired,  to  use  a  highway 
merely  because  some  public  servant  has  omitted 
to  do  bis  dnty  in  keeping  the  way  in  repair.  It 
is  also  claimed  that  appellants,  owners  of  an 
adjacent  property,  had  no  such  particular  inter* 
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«st  as  warrantad  their  soit  for  relief  againattlie 
maintenance  of  a  pnblic  nuisance  by  injunction. 
Bnt  appellants  have  on  interest  in  tlie  free  and 
unobett'octed  use  of  the  pasaway  beyond  that  of 
the  public  generally.  The  way  in  question  was 
dedicated  by  the  former  owner  when  he  divided 
the  original  tract  of  land  into  lots  for  sale,  in- 
tending thereby  clearly  to  afford  a  way  of  outlet 
from  appellants'  lot  Their  use  of  the  paasway 
ia  in  the  nature  of  an  appurtenant  to  their  lot, 
the  obstruction  of  which  gives  them  a  right  of 
action  for  relief  by  injunction." 

Salmon  v,  Martin,  1B6  Ky.  312,  160  S.  W. 
1058,  is  to  the  same  effect 

It  will  thus  be  seen  that  while  this  court 
recognizes  the  general  rule  that  a  mere  trav- 
eler must  show  some  injury  greater  than  a 
mere  inconvenience  suffered  by  being  requir- 
ed to  take  a  more  circuitous  route  before  he 
can  abate  a  public  nuisance,  it  also  recognizes 
the  rule  established  by  the  weight  of  author- 
ity that  where  a  property  owner,  by  reason 
of  an  obstruction  in  a  public  street  or  high- 
way, is  compelled  to  take  a  circuitous  route  in 
order  to  reach  bis  property,  he  suffers  a 
special  or  peculiar  injury  different  from  that 
suffered  by  the  general  public,  and  may 
maintain  his  action  to  have  the  obstruction 
removed.  The  facts  of  this  case  bring  it 
squarely  within  the  rule.  Some  of  the  plain- 
tiffs, and  probably  all  of  them,  own  property 
abutting  ui)on  the  highway  which  Cotton  has 
obstructed ;  all  of  them  are  compelled  to  take 
drcnltous  routes  to  reach  their  properties; 
and,  under  the  rule  above  announced,  they 
may  maintain  an  action  requiring  him  to  re- 
move the  obstruction. 

JTndgment  reversed,  with  instructions  to 
tbe  diancellor  to  set  aside  the  judgment  dis- 
missing the  action,  and  to  grant  the  prayer 
of  the  petitloiL 


MATHERLEY  v.  WRIGHT. 
(Court  of  Appeals  of  Kentucky.    Sbpt  29,  1916.) 

1.  Fbauds,   Statute  or  €=5»110(1)— Dkscbip- 
TioN  or  Land — Sufficiency. 

The  description  in  a  contract  of  sale,  "[Ven- 
dor'el  house  and  five  acres,  more  or  less,  located 
in  M.  and  on  the  M.  and  W.  turnpike  road," 
satisfies  the  statute  of  frauds,  so  identifyint;  it 
that  any  person  acquainted  in  the  commamty. 
without  other  evidence  of  its  Identity,  coold 
point  it  ont  or  designate  it. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §{  226-231;  Dea  Dig.  «s> 
110(1).] 

2.  Pleading  ^=>32  —  Acnon  on  Wbitino  — 
Petition. 

It  is  enough  that  the  petition  in  an  action  on 
s  writing  states  its  suMtaoce  and  all  thereof 
that  is  material  to  plaintiff's  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  83-5T;   Dec.  Dig.  <8=332.] 

3.  Pleading  €=:»32  —  Action  on  Contbaot  — 
Petition — Description  or  Land. 

That  the  petition  describes  land  more  specif- 
Ically  than  in  the  contract  sued  on  does  not 
make  it  bad,  so  lon|^  as  it  avers  that  the  land  de- 
scribed in  the  two  is  the  same. 

[EU.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  53-67;  Dec.  Dig.  <8=>32.] 


Appeal  from  Clreuit  Court,  Washington 
County. 

Action  by  D.  H.  Matherley  against  J.  W. 
Wright  From  an  adverse  judgment,  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions. 

S.  A.  Russell,  of  Lebanon,  and  Marshall 
Duncan,  of  Springfield,  for  appellant.  W. 
C.  McChord,  of  Springfield,  for  appellee. 

HURT,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  the  Washington  circuit  court,  which 
adjudged  that  a  general  demurrer  to  the  pe- 
tition of  appellant  was  well  taken,  and,  the 
appellant  having  declined  to  amend  his  peti- 
tion. It  was  dismissed.  The  action  was  bas- 
ed upon  a  contract  In  writing,  which  was 
subscribed  by  both  appellee  and  appellant 
and  by  the  terms  of  which  the  appellee  had 
sold  to  appellant  on  the  7th  day  of  October, 
1914,  in  consideration  of  $3,000  to  be  paid, 
cash  In  hand,  on  January  1,  1915,  "bis  house 
and  five  acres,  more  or  less,  located  In  Mack- 
vUle,  on  the  Mackville  and  Wlllisburg  turn- 
pike road."  It  was  further  agreed,  and  so 
expressed  In  the  writing,  that  appellee,  on 
receiving  the  consideration  on  the  1st  day 
of  January,  1915,  In  cash,  would  convey  the 
lands  described  In  the  writing  to  appellant 
by  a  deed  containing  a  clause  of  general 
warranty,  and  would  give  possession  of  the 
lands  to  appellant  on  that  date. 

The  petition.  In  substance,  alleges  that  on 
the  7th  day  of  October,  1914,  the  appellant 
purchased  from  the  appellee  the  lauds  de- 
scribed in  the  petition,  at  the  price  of  $3,- 
000 ;  that  on  that  date  the  appellee  executed 
and  delivered  to  him  a  writing,  which  was 
signed  by  appellee,  and  which  is  filed  with 
the  petition,  as  a  part  of  It,  and  marked  "A," 
whereby  appellee  sold  to  appellant  and 
agreed  to  convey  to  him  on  January  1,  1916, 
betwe^i  five  and  six  acres  of  land,  together 
with  the  residence  and  other  Improvements 
thereon,  with  appurtenances  thereunto  be- 
longing, and  situated  In  the  town  of  Mack- 
ville, in  Washington  county,  Ky.  The  lands 
alleged  to  have  been  sold  ai«  then  further 
described  by  a  description  of  six  acres  of 
land,  by  metes  and  bounds,  courses  and  dis- 
tances, and  which  is  alleged  to  have  been 
the  original  tract,  and  the  tract  so  sold  be- 
ing such  boundary,  less  the  lots  theretofore 
sold  by  appellee  to  Robert  Cull  and  Henry 
Graves.  It  is  further  alleged  that  appellant 
agreed  to  pay  appellee  for  the  property  $3,- 
000  on  January  1,  1916,  and  appellee  agreed, 
as  evidenced  by  the  writing,  to  convey  the 
property  on  that  date  to  appellant,  by  a  deed 
with  clause  of  general  warranty,  and  to  de- 
liver full  possession  of  it  to  him  at  that 
time ;  that  on  the  date  mentioned  he  offered 
to  pay  to  appellee  $3,000  In  cash  for  the 
property,  and  tendered  that  sum  to  him  in 
payment  for  the  property,  and  demanded  of 
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appellee  that  he  convey  the  property  to  him 
by  deed  ot  general  warranty  and  to  deliver 
the  possession  to  him ;  but  that,  In  violation 
ot  the  covenants  of  the  contract,  the  appellee 
refused  to  convey  or  to  deliver  the  posses- 
sion of  the  property  to  him,  and  still  re- 
fuses to  do  80,  whereby  he  suffered  dam- 
ages, etc. 

The  reasons  for  the  demurrer  relied  upon 
by  appellee  are:  (1)  The  writing  filed  with 
the  petition  as  the  evidence  of  the  contract 
for  the  sale  of  the  land  does  not  sufficiently 
Identify  the  lands  proposed  to  be  sold  to 
make  the  sale  a  valid  and  enforceable  one 
under  the  statute  of  frauds;  and  (2)  the 
writing  upon  which  the  action  Is  founded  is 
not  filed  as  a  part  of  the  petition,  nor  is  it, 
or  so  much  of  it  as  is  material  to  the  action, 
set  out  in  the  petition. 

[1]  1.  The  first  ground  of  demurrer  in- 
volves the  determination  of  whether  the 
writing  upon  which  the  suit  Is  founded  con- 
tains a  sufficient  description  of  the  land  al- 
leged to  have  been  sold,  in  the  petition,  to 
satisfy  the  reauirements  of  the  statute  of 
frauds,  and  to  enable  the  appellant  to  main- 
tain an  action  to  charge  the  appellee  with 
damages  upon  his  refusal  to  convey  the  land. 
As  before  stated,  the  description  of  the  lands 
proposed  to  be  sold  is: 

"The  party  of  the  first  part  [appellee]  has  this 
day  sold  to  the  party  of  the  second  part  [appel- 
lant] his  house  and  five  acres,  more  or  less,  in 
the  town  of  Mackville,  on  the  MackvUle  and  Wil- 
lisburg  turnpike  road." 

Does  this  description  sufficiently  identify 
the  land,  so  that  It  may  be  designated  or 
poUited  out  by  parol  proof?  The  purpose  of 
the  statute  of  frauds  was  to  eliminate  the 
resort  to  par<d  evidence  to  identify  the  sub- 
ject-matter of  the  contract,  as  well  as  the 
terms  of  the  contract,  with  reference  to  the 
sales  of  lands.  Parol  evidence  is  not  admissi- 
ble to  prove  the  terms  of  a  contract  for  the 
sale  of  land,  and  neither  is  it  admissible  to 
identify  the  subject-matter  of  the  contract. 
The  description  of  the  subject-matter  of  the 
contract,  in  the  written  memorial  of  it,  must 
be  the  evidence  of  identity.  In  Bates  v.  Har- 
ris, 144  Ky.  400,  138  S.  W.  277,  36  L.  R.  A. 
(N.  S.)  154,  the  court  said: 

"The  rule  is  that  where  the  writing  within  it- 
self, or  by  reference  to  other  writings,  contains 
sufficient  data  so  that  by  the  aid  of  parol  evi- 
dence no  question  as  to  the  intention  of  the  par- 
ties can  arise,  it  is  sufficient  The  most  specific 
and  precise  description  of  the  proi>erty  requires 
some  parol  proof  to  complete  its  identification. 
A  more  eeneral  description  requires  more. 
When  all  the  circumstances  of  possession,  own- 
ership, situation  of  the  parties,  and  their  rela- 
tions to  each  other  and  to  the  property,  as  they 
were  when  the  negotiations  took  place  and  the 
writings  made,  are  disclosed,  if  the  meaning  and 
application  of  the  writing,  read  in  the  light  of 
these  circumstances,  are  certain  and  plain,  the 
parties  will  be  bound  by  it  as  a  sufficient  writ- 
ten contract  or  memorandum  of  their  agree- 
ment" 

In  that  case  the  description  of  the  subject- 
matter  of  the  contract  was: 


"Her  Maddy  Creek  farm.  *  •  •  The  fiurm 
embraces  (113)  one  hundred  and  thirteen  acres." 

It  was  held  that  the  description  was  suffi- 
cient to  Identify  the  property  so  that  it  could 
be  designated  by  parol  proof,  and  was  suffi- 
cient to  support  an  action  under  the  statute. 
"Ten  acres  adjoining  him  on  the  north,"  in  a 
bond  for  title  for  land  of  the  vendor  adjoin- 
ing the  vendee,  was  held  to  be  sufficient. 
Hanly  v.  Blackford,  1  Dana,  2,  25  Am.  Dec. 
114.  "My  home  place  and  storehouse"  was 
held  to  be  a  sufficient  description  in  Hender- 
son V.  Perkins,  94  Ky.  211,  21  S.  W.  1036,  14 
Ky.  Law  Rep.  782.  "Lot  No.  4,  block  9,  N.  E., 
in  Mlddlesboro,  Ky.,"  was  adjudged  a  suffi- 
cient description  In  Tyler  v.  Omsts,  93  Ky. 
331,  20  S.  W.  256, 14  Ky.  Law  Rep.  821.  "My 
farm,  known  as  the  John  Baskett  home 
farm,"  was  adjudged  a  sufficient  description 
in  Posey  v.  Klmsey,  146  Ky.  205,  142  S.  W. 
703.  In  Hall  V.  Ciotton,  167  Ky.  467,  180  S. 
W.  779,  L.  R.  A.  1916C,  1124,  the  court  quotes 
with  approval  the  following  note  to  Bates  v. 
Harris,  supra,  in  36  L.  R.  A.  (N.  S.)  154: 

"Applying  these  rules  to  the  specific  question 
under  discussion,  it  would  seem  that  where  the 
description  of  the  subject-matter  is  such  that,  by 
the  aid  of  extrinsic  evidence,  it  may  be  applied 
to  the  exact  property  as  to  which  Uie  minds  <tt 
the  parties  met,  it  would  be  sufficient,  but  That, 
where  the  local  appellation  used  does  not  supply 
the  description,  parol  evidence  would  not  be 
adoiissible,  and  the  description  would  be  insuffi- 
cient under  the  statute  of  frauds.    »    •    •  " 

The  description  in  the  writing,  in  the  in- 
stant case,  describes  the  property,  first,  as 
"his  [appellee's]  house  and  five  acres,  more 
or  less."  It  then  fixes  Its  location,  "in  the 
town  of  Mackville,"  and  "on  the  MackviUe 
and  Wllllsburg  turnpike  road."  This  im- 
ports a  particular  house  and  five  acres  of 
land  in  the  town  of  MackviUe,  and  Its  iden- 
tity is  rendered  certain  by  the  fact  that  it 
was  then  owned  by  appellee.  It  was  the 
five  acres,  more  or  less,  of  land  then  owned 
by  appellee,  in  the  town  of  Mackville,  and  on 
the  MackviUe  and  WiUlsburg  turnpike  road. 
It  seems  that  this  description  so  Identifies  It 
that  any  person  who  is  acquainted  in  the 
community,  without  other  evidence  of  its 
identity,  could  point  it  out  or  designate  It. 
and  is  sufficient  to  satisfy  the  requirements 
of  the  statute  of  frauds. 

[2]  2.  As  to  the  second  ground  relied  up- 
on to  sustain  the  demurrer,  section  120,  Civil 
Code,  provides  thkt,  when  an  action  is  found- 
ed on  a  bond,  bill,  note,  or  other  writing 
as  an  evidence  of  indebtedness,  the  writing 
must  be  filed  as  a'  part  of  the  pleading,  if 
within  the  power  of  the  party  to  do  so.  An 
examination  of  the  petition,  in  the  Instant 
case,  shows  that  the  writing  which  evidences 
the  contract  between  appeUant  and  appel- 
lee was  filed  with  the  petition  as  a  part  of 
it,  and  a  specific  averment  was  made  to  that 
effect  It  is  true  that  in  an  action  founded 
upon  a  bond  or  other  writing  the.  petition 
should  State  the  substance  of  the  writing, 
or  at  least  so  much  of  it  aa  la  material  to 
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the  action.  Collins  ▼.  Bladibnrn,  14  B.  Mon. 
252;  HIU  t.  Barrett,  14  B.  Mon.  88.  The 
petition,  however,  contains  the  substance  of 
the  writing  stied  on  In  this  action,  and  all 
of  it  that  Is  material  to  the  appellanf  a  canw 
of  action  is  stated  in  the  petition. 

[S]  It  Is  Insisted  that  the  petition  Is  de- 
fective. In  that  the  desciiptloh,  in  the  peti- 
tion, of  the  land  alleged  to  have  been  sold 
to  appellant.  Is  not  the  same  as  the  descrip- 
tion of  it  contained  in  the  written  evidence 
of  the  contract,  and  that  there  is  no  allega-' 
tion  in  the  petition  to  the  eCFect  that  the 
land  described  In  the  petition  la  the  same 
land  as  that  described  In  the  writing  which 
embraces  the  contract  This  ob]ection  is 
not  well  fonnded.  If  the  petition  describes 
the  same  tract  of  land  which  Is  described 
In  the  writing,  whldi  embraces  the  contract, 
the  petition  Is  not  bad  on  demurrer,  because 
the  description  of  the  land  therein  contain- 
ed is  more  specific  than  the  description  in 
the  writing.  It  Is,  however,  necessary  that 
it  be  averred  that  the  lands  described  in 
the  petition  are  the  same  which  are  the 
subject  of  the  contract  and  described  In  the 
writing,  but  In  our  opinion  this  is  substan- 
tially done  by  the  averments  of  the  petition. 

It  Is  therefore  ordered  that  the  judgment 
be  reversed,  and  the  cause  remanded,  with 
directions  to  set  aside  the  Judgment  appeal- 
ed from,  and  to  overrule  the  demurrer,  and 
for  proceedings  consistent  with  this  opinion. 


NEWSOM  et  aL  v.  COMMONWEALTH. 
(Conrt  of  Appeals  of  Kentucky.    Oct  4,  1910.) 

1.  HoiaOIDE     «=s>298— TbIAL— iNSTBUOnONB. 

In  ptOMcation  for  homicide  committed 
while  accused  and  others  were  attempting  to 
arrest  deceased,  it  appearing  that  accused  con- 
stable and  deceased  had  quarreled  over  a  banjo, 
an  instruction  that  it  was  the  duty  of  the  ac- 
cused constable  to  arrest  deceased  under  a  war- 
'  rant,  and  of  the  deceased  to  peaceably  submit, 
and  if  accused  constable  in  good  faith  summon- 
ed the  others  to  aid  him,  and  that  defendants, 
while  in  good  faith  attempting  to  arrest,  were 
met  with  resistance  sufficient  to  put  either  of 
them  in  danger  of  their  lives  or  great  bodily 
barm,  or  that  they  believed,  or  bad  reason  to 
believe,  that  any  of  the  remainder  of  the  party 
were  m  such  danger,  defendants,  or  either, 
might  use  such  necessary  force  or  such  as  ap- 
peared to  them  reasonably  necessary,  even  to 
taking  of  life,  to  overcome  resistance  should  be 
given. 

[Ed.   Note. — For  other  cases,   see  Homicide^ 
Cent  Dig.  {  612;   Dec.  Dig.  «=929S.] 

2.  Cbhuaal  Law  «=939(^Evioencb— Aoias- 

SIBIUTT. 

Testimony  of  widow  of  deceased  as  to  what 
■he  thoncbt  were  the  purposes  of  the  party  was 
inadmisable. 

[Ed.    Note.— For   other   easM,   ae«   Criminal 
Law,  Cent  Dig.  S  858;   Dec.  Dig.  «=>380.] 

3.  WiTNBSsss  €=>393(3)  —  Ikpeacbkbitt  — 

EVIDENCK— A'DMIBSIBIIXrr. 

Written  evidence  consisting  of  the  testi- 
mony of  fatber-in-law  of  deceased  before  the 
coroner,  who  had  testified  that  the  father-in- 
law  bad  said  the  day  after  the  homicide  that 


deceased  'fired  the  first  shot  WOsinadmisBible 
as  impeaching  evidence,  since  it  did  not  deal 
with  the  question  as  to  who  fired  the  first  shot 
and  because  the  coroner  referred  to  a  conversa- 
tion with  the  father-in-law,  and  not  to  his  evi- 
dence given  before  the  coroner. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1254;   Dec.  Dig.  <8=»393(3).] 

Appeal  from  Clrcnit  Court,  Floyd  County. 

Fred  Newsom  and  Mack  Newsom  were  con- 
victed of  manslaughter,  and  each  appeals. 
Reversed,  and  new  trial  granted. 

A.  J.  May,  of  Prestonsbnrg,  for  appellants. 
M.  M.  Logan,  Atty.  Gen.,  and  Overton  S. 
Hogan,  Asst  Atty.  Gen.,  for  appellee. 

TTTBNER,  3.  The  appellants,  Fred  and 
Mack  News<Hn,  were  Indicted  In  the  Floyd 
circuit  court  charged  with  the  murder  of 
Charles  Akers,  and  charged  with  entering 
into  a  conspiracy  to  murder  him,  as  a  re- 
sult of  which  he  was  killed.  On  their  Joint 
trial  they  were  each  found  guilty  of  man- 
slaughter, and  have  appealed. 

A  short  statement  of  the  essential  features 
of  the  evidence  and  of  the  circumstances 
leading  up  to  the  bomidde  will  be  necessary 
to  present  the  questions  to  be  passed  upon. 

The  appellant  Fred  Newsom  in  1915  was 
a  deputy  constable  of  a  magisterial  district 
In  Floyd  county,  and  at  the  primary  election 
on  August  7,  1916,  presumably  in  his  capac- 
ity as  an  officer,  he  came  into  the  possession 
of  a  pistol  taken  that  day  from  a  man  bf 
the  name  of  Johnson.  Akers  was  at  the  elec- 
tion, and  had  a  banjo  with  him,  and  late  that 
afternoon  he  and  Fred  Newsom  met  on  the 
highway,  and  Newsom  temporarily  exchang- 
ed the  Johnson  pistol  with  Akers  for  the 
banjo,  with  the  understanding  that  Akers 
should,  the  next  day,  return  the  pistol  to 
Newsom's  house  and  get  his  banjo.  The  par- 
ties lived  some  three  or  four  miles  from  each 
other,  and  Akers  failed  the  next  day  to  re- 
turn the  pistol,  whereupon  Newsom  went  to 
Akers  home  in  his  absence  and  procured  the 
pistol  from  Akers'  wife,  telling  her  that  he 
had  left  the  banjo-  at  the  home  of  Newman 
near  by.  Newsom  had  left  the  banjo  at 
Newman's  house,  but  after  securing  posses- 
sion of  the  pistol  he  went  by  Newman's 
house  and  again  got  the  banjo,  so  that  he 
was  then  in  possession  of  both  the  pistol  and 
the  banjo.  Thereafter  Akers  went  to  see 
Newsom,  and  Newsom  told  him  that  he 
thought  be  (Akers)  ought  to  pay  him  $2  l>e- 
cause  he  had  been  compelled  to  go  after  the 
pistol,  instead  of  Akers  returning  it  as  he 
bad  promised  to  do,  and  we  infer  from  the 
evidence  Newsom  declined  to  give  Akers 
possession  of  his  banjo  without  the  payment 
of  the  $2.  Thereafter  Akers,  falling  to  get 
possession  of  his  banjo,  instituted  some  sort 
of  proceeding  before  a  magistrate,  and  caus- 
ed to  be  issued  a  writ  of  delivery  for  it  on 
the  9th  day  of  August  although  this  writ 
seems  not  to  have  been  executed,  for  we  find 
that  as  late  as  the  21st  of  August,  the  day 
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of  the  homldde,  NewBom  still  bad  posses- 1 
slon  of  the  banjo. 

After  the  Issual  of  the  writ  of  dellyery, 
and  CHI  the  13th  of  An^st,  Newaom  caused 
to  be  Issued  by  the  magistrate  a  warrant  of 
arrest  for  Akers,  charged  with  shooting  on 
the  public  highway,  and  he  claims  to  have 
taken  this  action  upon  the  complaint  of  one 
Bryant,  near  whose  house  the  firing  had 
been  done.  On  the  21st  of  August  this  war- 
rant against  Akers  had  not  been  executed, 
and  some  time  during  that  day  Akers  went 
to  the  home  of  Newsom  in  his  absence,  and 
In  some  way,  which  is  not  clear  from  the 
record,  regained  iMssesslon  of  the  banjo. 
That  afternoon  when  Newsom  went  home 
and  found  this  out  he  was  angry,  and  up- 
braided his  wife  for  allowing  Akers  to  re- 
gain possession  of  the  banjo.  Shortly  there- 
after Newsom  left  his  home,  having  with  him 
the  warrant,  charging  Akers  with  shooting 
on  the  public  highway,  and  summoned  bis 
two  brothers,  John  and  Mack  Newsom,  and 
John  Newman  to  go  with  him  to  arrest 
Akers.  That  night  at  about  10  o'clock  this 
party  approached  the  house  where  Akers 
lived  with  his  father-in-law,  J<dm  Cox,  and 
the  three  Newsoms  went  up  to  the  house, 
while  it  appears  that  Newman  remained  a 
short  distance  away,  and  never  went  to  the 
house  until  after  the  shooting  and  was  not 
immediately  present  when  it  occurred.  As 
the  party  approached  the  bouse  some  noise 
at  the  gate  or  the  barking  of  a  dog  aroused 
its  occupants.  The  bouse  is  a  two-room 
bouse,  with  an  open  passageway  running  be- 
tween the  two  rooms.  John  Cox  was  occupy- 
ing one  of  these  rooms,  and  Akers  and  his 
wife  the  other.  Akers,  hearing  the  noise  on 
the  outside,  got  up  and  went  out,  and  went 
back  into  his  room  and  informed  his  wife 
that  he  saw  something  out  there  that  looked 
like  a  man  with  a  white  shirt  on,  but  ad- 
monishing ber  not  to  be  frigbtened,  and  It 
does  not  appear  that  after  this  be  ever  got 
back  in  bed.  After  Akers  bad  returned  to 
his  room  John  Cox  also  went  out  and  saw  the 
three  Newsoms  within  a  few  feet  of  the 
passageway  or  entrance.  He  informed  them 
who  be  was,  and  asked  what  the  trouble 
was,  whereupon  Fred  Newsom  informed  him 
that  he  had  a  warrant  for  Akers,  and  asked 
if  Akers  was  there.  Cox  equivocated,  and 
told  them  that  he  had  not  seen  Akers  since 
that  morning,  and  about  that  time  Akers' 
wife,  who  was  in  bed,  evidently  overhearing 
the  conversation,  spoke  up  and  said  that 
Akers  had  gone  over  on  Beaver  that  morn- 
ing and  had  not  returned.  Fred  Newsom, 
suspecting  that  this  was  not  true,  asked 
Cox  if  he  might  search  the  house  for  Akers, 
and  Cox  either  declined  to  let  him  do  so  or 
failed  to  give  a  satisfactory  answer,  where- 
upon Fred  Newsom  said  to  his  two  brothers 
to  go  around  on  the  other  side  of  the  house, 
and  about  the  time  tbey  got  around  there 
the  shooting  began,  and  some  seven  to  ten 
shots  were  fired.    John  Newsom  was  killed 


by  a  shot  from  a  shotgun  and  Akers  was  ktU- 
ed  by  a  pistol  shot  The  evidence  shows 
that  the  shot  that  killed  John  Newsom  was 
fired  from  about  the  door  of  Akers'  room, 
and  the  shot  that  killed  Akers  was  fired 
through  a  window  ot  that  room,  be  at  tbe 
time  being  at  or  near  tbe  door. 

Without  going  into  details,  which  we  havo 
refrained  from  doing  because  there  must 
be  another  trial  of  this  case,  it  is  sufficient 
to  say  that  there  is  evidence  from  which  the 
jury  might  have  believed  that  tbe  Newsom 
party  bad  formed  a  conspiracy  to  kill  or  in- 
jure Akers,  and  were  not  in  good  faith  at- 
tempting to  arrest  him;  and,  on  the  other 
hand,  there  is  evidence  tending  to  show  that 
the  officer  in  good  faith  summoned  these 
men  to  go  with  him  to  arrest  Akers,  and 
was  in  good  faith  attempting  to  arrest  him ; 
and  likewise  there  is  convincing  evidence 
that  Akers  at  and  before  tbe  shooting  knew 
that  it  was  an  officer  seeking  him,  and  that 
the  officer  had  a  warrant  for  him,  and  that 
be  fired  tbe  first  shot 

The  vital  question  in  tbe  case  is  whether 
Fred  Newsom  and  his  party  were  in  good 
faith  undertaking  to  arrest  Akers,  as  It  was 
bis  duty  to  do,  or  whether  Fred  Newsom 
was  using  bis  office  as  a  cloak  to  aid  him  in 
wreaking  vengeance  against  Akers,  and  pro- 
cured the  other  members  of  the  party  to  go 
with  blm  for  that  purpose;  and  this  issue 
was  not  fairly  presented  to  tbe  Jury  by  the 
instructions. 

[1]  Several  of  the  Instructions  are  criti- 
cized by  counsel,  but  we  see  no  serious  objec- 
tion to  any  of  them  except  instruction  No.  7, 
wherein  the  court  told  the  Jury,  in  -substance, 
that  If  tbe  defendants  in  good  taitb  under- 
took to  arrest  Akers  on  the  misdemeanor 
warrant,  and  that  whUe  so  attempting  to 
arrest  him,  Akers,  without  Justifiable  cause 
or  provocation,  began  to  shoot  at  the  officer's 
party,  and  they  had  reasonable  grounds  to 
apprehend  a  design  on  the  part  of  Akers  to 
do  any  of  them  great  bodily  harm,  and  there 
was  imminent  danger  of  said  design  being 
accomplished,  the  defendants  had  tbe  right 
to  use  force  as  was  necessary  to  prevent  the 
infliction  of  such  bodily  barm.  Plainly  that 
instruction  does  not  embrace  the  idea  wbidi 
we  have  undertaken  to  express  above,  even  If 
it  was  otherwise  unobjectionable.  On  an- 
other trial  the  court  will  eliminate  Instruc- 
tion No.  7,  and  will  give  in  lieu  thereof  the 
following  instruction,  to  wit: 

Tou  are  instructed  that  it  was  the  dnty  of 
the  defendant  Fred  Newsom  to  arrest  Akers 
under  the  misdemeanor  warrant,  and  that  it 
was  the  duty  of  Akers  to  peaceably  submit  to 
arrest ;  and  if  yon  believe  that  defendant  EVed 
Newsom  had  in  good  faith  summoned  Mack 
Newsom,  John  Newsom,  and  John  Newman  to 
aid  him  in  arresting  Akers  under  the  warrant, 
and  that  the  defendants,  Fred  and  Mack  New- 
som, while  in  good  faith  attempting  to  arrest 
Akers,  were  met  with  resistance  from  him  to 
such  an  extent  as  to  put  either  of  the  defend- 
ants or  John  Newsom  or  John  Newman  in  dan- 
ger of  their  lives  or  great  bodily  harm,  or  that 
the   defendants  believed,   and  bad  reasonable 
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fTonnds  to  believe,  that  dth«r  of  tbe  MtatS- 
anta,  or  John  Newsom,  or  John  Newman,  wera 
in  danger  of  losing  hu  life  or  Buffering  great 
bodily  harm,  then  the  defendants,  or  either  of 
them,  had  the  right  to  nae  rach  force  as  waa 
necessary,  or  as  reasonably  appeared  to  them 
to  be  necessary,  to  overcome  such  resistance, 
even  to  the  taking  of  the  life  of  said  Alters, 
and  yon  should  find  the  defendants  not  guilty. 

[2]  There  are  several  objections  to  the  ad- 
mls^on  of  evidence  against  the  defendants 
which  it  is  unnecessary  to  consider  In  detail. 
On  another  trial  the  court  will  not  permit  the 
widow  of  Akers  to  say  what  she  thought 
were  the  purposes  of  the  party  when  she 
heard  them  talking  to  her  father,  or  that  she 
thought  that  they  were  following  Akera  aft- 
er the  ban  ja 

[3]  LikewhK  the  court  will  exclude  the 
written  evidence  of  John  Cos  given  before 
the  coroner.  The  coroner,  Bentley,  had  tes- 
tified for  the-  defendants  that  in  a  conversa- 
tion with  Coz  the  day  after  the  homldde  C!oz 
had  told  him  (Bentley)  that  Akers  had  fired 
the  first  Bhott  and  on  cross-examination  of 
Bentley  the  commonwealth  was  permitted 
to  read  the  sworn  statement  of  Cox  made  be- 
fore Bentley,  the  coroner,  on  that  same  date. 
The  sworn  statement  on  its  face  shows  that 
It  did  not  deal  with  the  question  as  to  who 
llred  the  first  shot,  and  there  is  nothing  In  It 
to  indicate  that  any  such  question  was  asked 
Ck>z  by  the  coroner  at  the  Inquest  Bentley 
had  testified  as  to  a  conversation  had  with 
Cox,  and  not  as  to.  what  C!ox  had  stated  In 
his  evidence  before  the  coroner.  It  .was 
not  contradictory  of  Bentley's  testimony,  even 
If  it  had  beoi  otherwise  nnobjectlonable. 

The  Judgment  Is  reversed,  with  directions 
to  grant  the  appellants  a  new  trial,  and  for 
further  proceedings  consistent  herewith. 


LOVELY  V.  STACET. 
<Conrt  of  Appeals  of  Kentucky.    Oct  4.  1016.) 

X  FoBOiBLK  Bktrt  and  Dbtainxb  «=>9(2)— 

Who  Mat  Maintain  AonoN. 
Under  Civ.  Code  Prac.  (  452.  defining  forci- 
ble entry  and  detainer,  one  cannot  maintain  the 
action  unless  at  the  time  of  the  alleged  entry 
be  is  in  the  actual  possession;  neither  the 
right  of  poenesnion  nor  constructive  possession 
being  sufficient 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  {  88;    Dec.  Dig. 
«=>9(2).] 
2.  FoBCTBU    Entby    and    Dktainbb    4=9l— 

Who  Mat  Maintain  Action. 
Nor  can  the  action  lie  between  parties  be- 
tween whom  the  relation  of  landlord  and  ten- 
ant does  not  exist  in  some  form. 

[E^.  Note.— For  other  cases,  see  Forcible  Hhi- 
try  and  Detainer,  Cent  Dig.  H  1-S;  Dec.  IHg. 

8.   FOBCIBLB  EnTRT  AND  DeTAINEB  «=3fl(2)— 
ISStTX»— TiTLC. 

The   question   of  title    cannot  be   tried  in 
forcible  entry  and  detainer  action. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  t  81;  Dec.  Dig. 
«=>6<2).] 


Appeal  from  Oircnlt  Court,  Montgomery 
County. 

Action  by  R.  L.  Stacey  against  Charles 
Lovely.  Judgment  for  plalntifl,  and  defend- 
ant appeals.  Reversed  and  remanded,  with 
directions  to  dismiss. 

Robert  H.  Winn,  of  Mt  Sterling,  for  appel- 
lant B.  F.  Day,  of  Mt  Sterling,  for  appel- 
lee. 

CLAT,  O.  In  this  action  of  forcible  entry 
and  detainer  by  Robert  Stacey  against 
Charles  Lovely  Judgment  was  rendered  in  fft- 
vor  of  Stacey,  and  Lovely  BPi)eaU. 

.The  facts  are  as  foUows:  Stacey's  wife, 
Mary,  and  appellant,  Lovely,  are  brother  and 
sister,  being  children  of  Allen  Iiovely,  more 
commonly  known  as  AUen  Howard.  In  De- 
cember, 1004,  Allen  Howard  conveyed  the 
property  in  question  to  his  daughter  Mary. 
After  Its  purchase  the  property  was  occupied 
by  Stacey  and  his  wife.  Some  time  prior  to 
March,  1914,  Stacey  and  his  wife  disagreed, 
and  Stacey  went  to  Ohio.  Thereupon  Mrs. 
Stacey  sold  and  conveyed  the  property  to 
her  father,  Alien  Howard.  She  then  went 
to  live  with  her  daughter  In  Morgan  county, 
and  continued  to  live  there  until  her  death 
in  March,  1914.  Upon  the  execution  of  the 
deed  by  his  daughter,  Mary  Stacey,  Allen 
Howard  took  possession  of  the  prcqperty  and 
remained  in  possession  of  it  until  his  death  In 
August,  1914,  when  his  son,  Charles  Lovely, 
the  appellant,  moved  into  the  property.  Tills 
suit  was  Instituted  by  Stacey  during  the 
month  of  April,  1016. 

[1  -3]  The  trial  court  seems  to  have  proceed- 
ed upon  the  theory  that,  as  the  deed  from 
Mary  Stacey  to  her  father,  Allen  Howard, 
was  not  signed  by  her  husband,  Robert  L. 
Stacey,  the  deed  was  void,  and  that  therefore 
Robert  L.  Stacey  was  entitled  to  recover 
the  property  In  an  action  of  forcible  entry 
and  detainer.  It  Is  the  established  law  in 
this  Jurisdiction  that  In  order  to  maintain  an 
action  of  forcible  entry  plaintiff  must  at  the 
time  of  the  alleged  forcible  entry  be  In  actual 
possession,  that  is,  In  the  occupancy,  of  the 
premises,  and  neither  right  of  possession  nor 
constructive  possession  is  sufficient.  Cuyler 
V.  Estis,  64  S.  W.  673,  28  Ey.  Law  Rep.  1063 ; 
Chllders  v.  Hleronymns,  105  S.  W.  979,  32 
Ky.  Law  Rep.  804.  It  is  equally  well  settled 
that  In  order  to  maintain  an  action  of  forci- 
ble detainer  the  relation  of  landlord  and 
tenant  must  exist  In  some  form  between  the 
parties.  Olv.  Code  Prac.  I  4C2;  Goldsberry 
V.  Bishop,  2  Duv.  144.  In  the  case  under 
consideration,  plaintiff  was  not  in  the  actual 
occupancy  of  the  premises  when  appellant 
moved  In,  nor  did  the  relation  of  landlord  and 
tenant  exist  between  him  and  appellant  It 
follows  that  an  action  of  forcible  entry  and 
detainer  does  not  lie  tn  plaintiff's  favor,  and 
that  the  trial  court  erred  In  not  directing 
a  verdict  In  favor  of  appellant    If  plaintiff 
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has  title  to  the  property,  be  sboald  resort  to 
other  actions  appropriate  for  trying  title. 
The  question  of  title  cannot  be  tried  In  a 
proceeding  Uke  thijj. 

Judgment  reversed,  and  canse  remanded, 
with  directions  to  dismiss  the  warrant. 


BLAIR  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentudcy.    Oct  4,  1916.) 

1.  BUBOLABT  €=>18— IWDionawT— SUIWCIEW- 
CT. 

Under  Ky.  St  i  1164,  making  the  breaking 
of  any  shop,  etc.,  with  intent  to  steal,  or  the 
felonioas  talcing  therefrom  of  anything  of  value 
a  felony,  an  indictment  charging  that  defend- 
ant unlawfully,  willfully  and  with  force  and 
arms  broke  and  entered  a  blacksmith  shop  with 
felonious  intent  to  steal  property  of  value,  and 
feloniously  stole  a  sledge  hammer,  etc.,  propertj 
of  value  belonging  to  a  person  named,  was  good 
against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  K  23,  24;   Dec.  Dig.  <g=3l8.] 

2.  Indictment  and  Infobvation   ^ss114  — 
StiFFTciE-vcT— PaKvioua  Offense. 

L'nder  Ky.  St  I  1130,  providing  that  the 
conviction  of  a  felony  for  a  third  time  sliall  be 
punished  by  imprisonment  for  life,  an  indict- 
ment, charging  that  defendant  had  been  pre- 
viously indicted  for  and  convicted  of  two  other 
felonies,  both  convictions  being  in  a  named  cir- 
cuit court,  was  good  against  demurrer. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  301-307;  Dec. 
Dig.  «=9ll4.] 

3.  BtraoLABY  «=945  —  Tbial  —  Question  fob 

JUBY. 

In  a  prosecution  for  housebreaking,  where 
the  defendant  was  charged  with  breaking  into  a 
blacksmith  shop  and  stealing  a  sledge  hammer, 
etc.,  evidence  held  to  require  the  submission  of 
the  case  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  {  110;  Dec.  Dig.  «=>45.] 

4.  Cbihinal  Law  9==>386— Bvxdbncb— Tbail- 

INO   BY    BLOOUJIOUNDS. 

In  a  prosecution  for  housebreaking,  where 
the  owner  of  the  bloodhounds  which  had  trailed 
defendant  did  not  show  that  they  were  thorough- 
bred bloodhounds,  or  of  such  strain  or  breeding 
as  are  characterized  by  acuteness  of  scent  and 
power  of  discrimination,  and  by  reason  thereof 
customarily  trained  for  use  and  used  in  trailing 
persons,  the  admission  of  evidence  of  the  trailing 
done  by  tliem  was  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (i  768,  875;  Dec.  Dig.  «=» 
386.] 

5.  Cbihinal  Law  «=>374  —  Fobmsb  Contio- 
TiONS — Evidence— Statutes. 

Under  Ky.  St.  {  1027,  providing  that  a  for- 
mer conviction  of  a  felony  must  lie  shown  by  the 
introduction  in  evidence  of  the  indictment  ver- 
dict, judgment  of  conviction,  and  sentence  of  the 
former  trial,  or  by  certified  copies  thereof,  the 
admission  ot  the  testimony  of  a  clerk  of  a  cir- 
cuit court  who  produced  two  indictments 
against  defendant,  but  did  not  produce  or  read 
the  verdict,  judgment  of  conviction,  or  any  cer- 
tified copies  thereof,  was  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  835;    Dec  Dig.  i8=>374.] 

6.  Cbiminal  Law  «=»637— Conduct  of  Tbiai, 
— Pbesencb  or  Accused — Handcuffs. 

One  appearing  on  his  trial  before  a  jury 
on  a  criminal  charge  is  entitled  to  be  free  from 
all  shackles,  handcuffs,  etc.,  unless  there  is  evi- 


dent danger  of  escape,  and  to  freedom  from  any 
physical  bonds  which  might  tend  to  confnse  or 
embarrass  his  mental  faculties,  or  to  create  a 
prejudice  against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  1484;  Dec.  Dig.  «=»637.] 

Appeal  from  Clnmlt  Court,  Graves  County. 

Bogers  Blair  was  convicted  of  burglary 
and  of  the  commission  of  former  felonies.  Hia 
motion  for  new  trial  was  denied,  and  be  ap- 
peals. Beversed,  and  cause  remanded,  wltb 
directions  to  grant  a  new  triaL 

Webb  &  Weaks,  of  Mayfleld,  for  appellant 
M.  M.  Logan,  Atty.  Gen.,  and  Chas.  H.  Mor- 
ris, Aast  Atty.  Gen.,  for  appellee. 

SErCTLB,  J.  Tbe  appellant,  Rogers  Blair, 
and  one  Bobert  Crump,  botb  persons  of  color, 
were  jointly  indicted  in  the  Graves  circuit 
court  for  the  crime  of  housebreaking;  tbat  is, 
it  was  charged  in  tbe  indictment  that  they 
unlawfully,  willfully,  with  force  and  arms 
did  break  and  enter  Into  tbe  blacksmith  shop 
of  J.  T.  Smith,  In  Graves  county,  with  tbe 
felonious  intent  to  take,  steal,  and  carry 
away  therefrom  property  of  value,  and  did 
in  fact  unlawfully,  willfully,  and  feloniously 
take,  steal  and  cany  away  a  sledge  hammer 
and  hand  axe,  the  property  of  value  of  J.  T. 
Smith,  convert  same  to  their  own  use  and  de- 
prive the  owner  thereof  permanently.  In  a 
second  paragraph  tbe  indictment  charged 
Blair  with  the  breaking  as  principal  and 
Crump  as  alder  and  abettor.  In  a  third  para- 
graph Crump  was  charged  with  tbe  crime  as 
principal  and  Blair  as  alder  and  abettor.  In 
a  fourth  paragraph  it  was  charged  tbat  Blair 
bad  been  previously  indicted  for  and  convict- 
ed of  two  other  felonies,  both  Indictments 
and  convictions  being  in  the  Hickman  circuit 
court,  tbe  first  for  housebreaking  and  tbe  sec- 
ond for  incest  Under  tbe  first  indictment  bis 
punishment  was  fixed  by  a  verdict  of  tbe  Jury 
and  judgment  of  the  court  at  two  years'  con- 
finement in  tbe  penitentiary,  and,  under  the 
second,  by  verdict  of  a  jury  and  Judgment  ot 
the  court,  at  five  years'  confinement  in  tbe 
penitentiary,  botb  of  which  terms  of  punish- 
ment were  served  by  blm.  In  the  instant  case 
his  trial  resulted  in  tbe  following  verdict: 

"We,  the  jury,  find  the  defendant  Rogers 
Blair,  has  heretofore  been  twice  convicted  of 
felony  in  the  Hickman  circuit  court,  and  we  find 
Uogers  Blair  guilty  in  this  case  and  fix  his  pun- 
ishment at  confiinemeDt  in  the  penitentiary  for 
bis  natural  Ufe.         J.  W.  Farmer.  Foreman." 

Judgment  was  entered  In  conformity  to  tbe 
foregoing  verdict,  and  tbe  refusal  of  tbe 
court  to  grant  appellant  a  new  trial  led  to 
this  appeal. 

[1 , 2]  It  appears  from  the  record  that  ap- 
pellant filed  a  demurrer  to  the  indictment 
and  took  an  exception  to  tbe  overruling  of 
same  by  tbe  trial  court  The  brief  of  his 
counsel  falls  to  show  wherein  tbe  indictment 
is  defective,  either  in  form  or  substance.  It 
sufficiently  alleged  tbe  crime  committed  by  ap- 
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pellaiit  In  breaking  Into  tbe  blacksmltb  shop, 
-which  la  made  a  felony  by  section  1164,  Ken- 
tucky Statutes,  and  also  his  conviction  of  the 
two  felonies  for  which  he  was  previously  In- 
^cted  and  tried  In  the  Hickman  circuit 
court,  and  section  1130,  Kentucky  Statutes, 
provides  that  conviction  for  the  third  time 
of  a  felony  shall  be  punished  'by  confinement 
In  the  penitentiary  for  life.  The  indictment 
Is  good,  and  the  demurrer  was  properly  over- 
ruled. 

[3]  It  Is  here  proper  to  briefly  state  the 
facts  relied  on  by  the  commonwealth  to  show 
appellant's  guilt  of  the  crime  of  housebreak- 
ing. Barly  In  January  of  the  present  year 
the  blacksmith  shop  belonging  to  J.  T.  Smith 
was  forcibly  broken  Into  and  entered  in  the 
nighttime.  The  breaking  was  done  by  priz- 
ing open  the  door.  The  only  prcq)erty  taken 
from  the  blacksmith  shop  at  the  time  of  the 
breaking  was  a  sledge  hammer  and  a  hand 
axe.  It  was  shown  by  the  testimony  of  Lu- 
ther Smith  and  Percy  Barnes,  who  worked 
In  the  shop,  that  a,t  the  hour  of  quitting 
-work  they  locked  and  securely  fastened  up 
the  shop  as  usual,  but  on  the  next  morning 
they  found  that  a  side  door  had  been  forced 
open  during  the  night,  the  shop  entered,  and 
the  tools  mentioned  taken  therefrom.  On 
the  night  following  Dr.  Bard,  a  physician,  re- 
turned to  his  home  from  a  professional  caU 
made  In  the  county,  and,  upon  entering  his 
liouse,  sat  down  by  a  light  and  commenced 
to  read,  but  soon  fell  asleep.  He  was  awak- 
ened by  a  noise  which  he  supposed  to  have 
been  made  by  his  horse  In  a  stable  near  the 
residence.  Securing  an  electric  flashlight 
owned  by  him  he  left  the  dwelling  house  and 
started  towards  the  stable.  While  on  the 
way  to  the  stable  a  repetition  of  the  noise 
convinced  him  that.  Instead  of  proceeding 
from  the  stable,  as  he  had  supposed,  it  came 
from  the  storehouse  of  Cameron  ft  Acre,  near 
by.  He  thereupon  moved  toward  the  store, 
and  when  near  it  threw  his  flashlight  In  the 
direction  of  the  sounds,  upon  doing  which  he 
discovered  two  men,  whom  he  identified  as 
the  appellant  Blalr  and  Crump,  one  using  the 
sledge  hammer  on  a  door  of  the  store  and 
the  other  standing  near  him.  As  soon  as  the 
flashlight  was  turned  upon  the  two  men  at 
the  store  they  fled  through  an  alley,  and  were 
followed  by  Dr.  Bard  almost  to  their  homes, 
but  were  not  overtaken  by  him.  Dr.  Bard 
then  went  back  and  gave  an  alarm,  which 
brought  to  the  store  the  city  marshal  and 
others,  among  them  a  man  by  tb6  name  of 
Bobert  Figue.  The  party  began  a  search 
iFor  the  two  negroes.  Plgue,  who  was  the 
owner  of  a  pair  of  bloodhoimds,  led  them  to 
tbe  place  where  the  hammer  had  been  thrown 
by  the  party  using  it  on  the  store  door.  At 
that  point  the  dogs  took  up  a  trail  which 
they  followed  to  the  house  occupied  by  both 
Blair  and  Crump,  where  they  were  found  In 
bed  and  immediately  arrest^  The  hammer 
left  by  tiie  two  persons  who  made  the  at- 


tempt to  break  Into  tb'e  Ett'ore'  of  Cameron  A 
Acre  was  Identifled  as  the  hammer  of  J.  T. 
Smith  which  had  been  taken  from  his  black- 
smith shop  the  night  before.  The  surface  of 
the  alley  through  which  the  two  men,  who 
were  followed  by  Dr.  Bard,  fled  was  wet  and 
soft,  showing  plainly  the  tracks  made  by 
them,  and  when  appellant  and  Crump  were 
arrested  the  shoes  of  both  were  muddy. 

The  appellant,  Blalr,  testifying  in  his  own 
behalf,  denied  any  participation  in  the  break- 
ing of  the  blacksmith  shop  or  tbe  attempt  to 
break  into  the  store;  claimed  that  he  got 
home  about  sundown  after  a  day's  work  per- 
formed for  a  Mr.  Farmer ;  that  his  feet  were 
wet,  which  cansed  him  to  pull  off  his  shoes 
and  place  them  under  a  stove,  after  which 
he  sat  around  a  while,  ate  some  hickory 
nuts  and  iMpcom,  and  about  7:30  o'clock 
went  to  bed,  where  he  was  found  when  ar- 
rested. The  other  negro.  Crump,  when  put 
on  the  stand  also  denied  any  connection  with 
the  breaking  of  tbe  blacksmith  shop,  or  at- 
tempt to  break  into  the  store,  and  claimed, 
in  substance,  that  Percy  Barnes  imd  Bob 
Plgue  offered  to  pay  him  $50  to  help  them 
make  It  appear  that  the  appellant,  Blalr,  had 
broken  into  the  blacksmith  shop,  but  that  in 
fact  it  was  broken  into  by  Barnes,  Plgue,  and 
Luther  ttulth  in  his  (Crump's)  presence,  and 
the  hammer  and  hand  axe  taken  therefrom 
for  the  purpose  of  being  so  placed  as  to 
make  it  appear  that  they  were  In  the  posses- 
sion of  Blalr,  and  that  he  had  broken  into 
the  blacksmith  shop.  This  testimony  of 
Crump  was  denied  in  toto  by  Barnes,  Plgue, 
and  Smith,  and  contradicted  by  Dr.  Bard's 
identification  of  Blair  and  Crump  as  the  per- 
sons who  tried  to  break  into  the  store  of 
Cameron  ft  Acre,  and  were  there  using  the 
hammer  taken  from  Smith's  shop  the  night 
before. 

We  think  the  evidence  sufficient  to  require 
the  submission  of  the  case  to  the  Jury.  The 
identiflcatlon  by  Dr.  Bard  of  Blair  and 
Crump  as  the  persons  he  saw  attempting  to 
break  into  the  store  and  their  possession  and 
use  in  such  attempt  of  the  sledge  hammer 
that  bad  been  taken  from  the  blacksmith 
shop  when  that  building  was  forcibly  broken 
and  entered  the  night  before,  together  with 
the  muddy  condition  of  the  alley,  the  tracks 
therein,  and  the  mud  on  their  shoes,  were 
circumstances  tending  to  establish  their  guilt 
of  the  shop  breaking,  for  which  reasons  the 
jury  had  the  right  to  consider  them  In  deter- 
mining the  question  of  appellant's  guilt.  We 
are  convinced,  therefore,  that  apx>ellant's 
complaint  of  the  refusal  of  the  trial  court  to 
grant  a  peremptory  instruction  directing  hi^ 
acquittal  Is  without  merit 

Appellant  complains  that  the  evidence  ad- 
mitted on  his  trial  of  the  trailing  done  by 
Plgue'g  dogs  was  Incompetent,  and  should 
have  been  excluded.  In  Pedlgo  v.  Common- 
wealth. 103  Ky.  41,  44  S.  W.  143, 19  Ky.  Law 
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Bep.  1723,  42  L.  B.  A.  4S2,  82  Am.  St  Bep. 
868,  It  was  held : 

"That  testimony  aa  to  tiailinK  by  bloodhotmds 
of  one  charged  with  crime  may  be  permitted  to 
go  to  the  jury  for  what  it  is  worth,  as  one  of 
the  circnmatances  which  may  tend  to  connect  the 
defendant  with  the  crime,  when  it  is  shown 
by  some  one  having  personal  knowledge  of  the 
fact  that  the  dog  in  question  is  of  pure  blood  and 
of  a  stock  characterized  by  acuteness  of  scent 
and  power  of  discrimination,  and  is  itself  po0- 
■essed  of  these  qualities  and  has  been  trained  or 
tested  in  their  exercise  in  the  tracking  of  human 
beings,  and  that  the  dog  so  trained  or  tested  was 
laid  on  the  trail,  whether  Tisible  or  not,  con- 
cerning which  testimony  has  been  admitted  at 
the  point  where  the  circumstances  tend  clearly 
to  show  that  the  guilty  party  had  been,  or  upon 
a  track  which  such  circumstances  indicated  to 
have  been  made  by  him." 

In  Denham  y.  Commonwealth,  119  Ky.  608, 
84  S.  W.  638,  27  Ky.  liftw  Rep.  171,  evidence 
of  the  trailing  of  the  defendant  by  blood- 
hounds was  held  to  have  been  properly  ad- 
mitted, their  work  having  been  done  on  the 
same  night  the  crime  was  committed,  their 
heads  held  up  when  taken  from  the  wagon 
nntll  put  on  the  trail,  and  that  care  was 
taken  by  the  family  on  whose  premises  the 
crime  was  committed  to  prevent  persons  from 
going  to  or  about  the  place  of  its  commission. 
In  order  that  the  bloodhounds  might  not  be 
confused  or  obstructed  in  following  the  trail 
of  the  criminal;  also  that  the  dog*  through 
whose  instrumentality  the  criminal  was  thus 
apprehended  were  shown  to  be.  of  approved 
pedigree  and  carefully  trained  in  tracking 
men ;  the  older  one  having  run  down  and 
aided  in  the  capture  of  63  criminals  and  the 
younger  in  the  capture  of  severaL  In  the 
opinion  it  is  said: 

"Therefore  the  testimony  as  to  the  trailing 
done  by  them  in  the  capture  of  appellant  and 
Cottrell  was  properly  allowed  to  go  to  the  jury 
for  what  it  was  worth,  as  one  of  the  circum- 
stances tending  to  connect  the  appellant  with 
the  cjrime  for  which  he  was  convicted." 

But  In  Sprouse  v.  Commonwealth,  132  Ey. 
269,  116  S.  W.  844,  It  was  held  that  the  evi- 
dence as  to  the  trailing  of  the  defendant  by 
the  dogs  through  whose  agency  he  was  ar- 
rested should  not  have  been  admitted,  because 
of  the  Indeflnlteness  of  the  evidence  ns  to 
their  previous  training  and  its  InsuiBciency 
to  demonstrate  that  they  were  possessed  of 
such  acuteness  of  scent  and  power  of  discrim- 
ination, or  so  trained  and  tested  in  the  track- 
ing of  human  beings,  as  proved  them  accurate 
and  reliable. 

[4]  In  the  instant  case,  the  only  witness 
who  testified  as  to  the  qualities  of  the  dogs 
was  their  owner,  Robert  Plgue.  He  was  ask- 
ed, "Have  you  got  some  blooded  dogs?"  to 
which  he  answered,  "Yes,  sir."  In  reply  to 
further  questions  he  also  said  that  one  of  the 
dogs  was  about  eight  years  old  and  the  other 
about  three  or  four;  that  they  were  blood- 
hounds; that  be  had  owned  them  about  two 
years ;  that  one  of  them  had  been  used  all  his 
life  in  trailing  people;  and  that  they  were 
trained  by  George  W.  Simpson,  at  Dyersburg. 
It  will  be  observed  that  the  testimony  gives 


no  information  as  to  the  pedigree  of  the 
dogs.  It  Is  true  the  witness  also  said  they 
were  blocldhounds,  but  whether  they  were 
thoroughbred  bloodhounds  or  of  such  strain 
or  breeding  as  are  characterized  by  acut^iesa 
of  scent  and  power  of  discrimination,  and  by 
reason  thereof  customarily  trained  for  use 
and  used  in  ti'alUng  persons,  was  not  stated 
by  the  witness;  and  the  general  statement  of 
the  witness  that  one  of  the  dogs  had  been 
used  for  trailing  all  his  life,  and  both  had 
been  trained  by  Simpson,  does  not  show  that 
he  had  personally  known  of  their  being  used 
for  trailing  a  person  at  any  time,  or  that 
Simpson  was  an  expert  in  tbe  training  of 
bloodhounds  for  such  purpose.  Applying  to 
the  testimony  of  the  owner  of  the  dogs  the 
test  approved  by  the  authorities  supra,  we 
are  constrained  to  declare  It  Insufflclent  to 
demonstrate  the  reliability  of  the  dogs  whose 
trailing  was  relied  on  to  convict  the  appel- 
lant In  this  case.  As  said  in  the  opinion  of 
Pedlgo  V.  Commonwealth,  supra: 

"It  is  well  known  that  the  exercise  of  a  mys- 
terious power  not  possessed  by  human  beings 
begets  in  the  minds  of  many  people  a  supersti- 
tious awe,  like  that  inspired  by  the  bleeding  of 
a  corpse  at  the  touch  of  the  supposed  murder- 
er,' and  that  they  see  in  such  an  exhibitiou  a 
direct  interposition  of  divine  providence  in  aid 
of  human  justice.  The  very  name  by  whidi 
the  animal  is  called  has  a  direct  tendency  to 
enhance  the  impressiveness  of  the  performance, 
and  it  would  be  dangerous  in  the  extreme  to 
permit  the  introduction  of  such  testimony  in  a 
criminal  case  under  conditions  which  did  not 
fully  justify  its  consideration  as  a  circumstance 
tending  to  connect  the  accused  with  the  crime." 

It  Is  our  conclusion,  therefore,  that  the  ad- 
mission of  evidence  of  the  trailing  done  by 
the  dogs  was  error. 

[E]  It  is  also  insisted  for  appellant  that 
his  conviction  of  the  two  former  felonies 
was  not  established  by  competent  evidence, 
and  °  this  contention  we  must  also  sustain. 
The  evidence  referred  to  was  furnished  by 
the  witness  J.  M.  Kemp,  clerk  of  the  Hick- 
man circuit  court,  who  produced.  In  the  pres- 
ence of  the  Jury,  two  Indictments,  one  of 
which  he  said  charged  appellant  with  the 
crime  of  housebreaking  and  the  other  with 
that  of  Incest.  The  record  falls  to  show  that 
either  Indictment  was  read  to  the  jury,  or 
that  It  was  asked  that  they  be  considered 
read.  It  was  also  testified  by  the  witness 
that  each  of  these  indictments  contained  an 
Indorsement  showing  that  it  had  been  found 
by  the  grand  Jury  and  returned  by  that  body 
in  open  court  and  filed  therein,  but  the  rec- 
ord falls  to  show  that  these  Indorsementti 
were  read.  The  witness  was  also  permitted 
to  give  the  names  of  the  persons  composing 
the  respective  grand  Juries  that  returned  the 
Indictments,  and  that  they  were  impaneled 
and  sworn,  but  did  not  read  or  produce  any 
record  showing  their  names,  or  that  they 
had  been  Impaneled  or  sworn.  He  was  also 
permitted  to  state  the  contents  of  the  verdict 
returned  against  appellant  under  each  of  the 
indictments,  but  be  did  not  produce  or  read 
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either  of  sodi  rerdlcti.  It  la  customary  for 
the  verdict  In  a  criminal  case  to  be  written 
on  the  back  of  the  indictment,  bnt  whether 
the  verdicts  against  appellant  referred  to 
appear  upon  the  backs  of  the  indictments 
-was  not  shown.  The  witness  was  also  per- 
mitted to  testify  as  to  the  contents  of  the 
Judgment  entered  and  sentence  pronounced 
upon  the  appellant  under  each  of  the  indict- 
ments, without  producing  or  reading  the 
-Judgments  themselves.  In  fact,  it  does  not 
appear  from  his  testimony  that  he  had  in  his 
possession,  or  that  he  produced  or  read  in  the 
presence  of  the  Jury,  any  order,  judgment, 
or  other  record,  or  certified  copy  thereof, 
save  the  Indictments  themselves,  showing 
any  of  the  proceedings  with  respect  to  the 
trial  or  conviction  of  appelant  of  the  former 
felonies.  The  whole  of  the  testimony  of 
K«np  was  objected  to  by  the  appellant,  and 
exceptions  wese  taken  by  him  to  the  court's 
rulings  in  admitting  the  several  parts  thereof. 
In  this  Jurisdiction,  a  former  conviction  of 
a  felony  must  be  shown  by  the  introduction 
In  evidence  of  the  indictment,  verdict.  Judg- 
ment of  conviction,  and  sentence  of  the  for- 
mer trial,  or  by  certified  copies  thereof.  Ken- 
tucky Statutes,  {  1027;  Lucas  v.  Common- 
wealth, 142  Kf.  41«,  134  S.  W.  4R;  Smith 
T.  Gowdy,  96  8.  W.  666,  28  Ky.  Law  Rep. 
882;  GreenleaTs  Evidence  (Lewis'  Ed.)  {  607. 
Appellant's  conviction  of  neither  of  the  for- 
mer f  denies  charged  in  the  indictment  in  the 
Instant  case  was  shown  by  either  of  the 
methods  referred  to,  and  the  admission  by 
the  trial  court  of  the  testimony  of  Kemp  as 
to  the  contents  of  the  records  of  the  Hick- 
man drcoit  court  was  prejudicial  error,  com- 
pelling a  reversal  of  the  Judgment  of  con- 
viction. 

[I]  It  Is  the  further  omtention  of  the  ap- 
pellant that  he  was  greatly  prejudiced  in  his 
substantial  rights,  and,  indeed,  prevented 
from  having  a  fair  trial,  by  the  action  and 
ruling  of  the  circuit  court  in  i)mnlttlng  him 
to  be  brought  into  court,  and  in  the  presence 
of  the  Jury,  by  the  Jailer,  with  handcuffs  on, 
and  also  handcuffed  to  another  prisoner,  and 
to  remain  so  manacled  during  the  greater 
part  of  the  trial,  to  which,  as  the  record 
shows,  he  at  the  time  objected  and  excepted. 
As  the  Judgment  must  be  reversed  for  the 
errors  already  indicated,  it  is  unnecessary 
to  dedare  whether  this  ruling  of  the  court 
last  set  forth,  of  itself,  constitutes  such  error 
as  would  reQuire  a  reversaL  We,  however, 
regard  it  our  duty  to  say  that  the  manacling 
of  a  person  when  upon  trial  for  a  criminal 
offense,  whether  in  bringing  him  Into  court, 
while  in  the  presence  of  the  court  or  Jury 
or  at  any  stage  of  the  trial,  under  such  cir- 
cumstances as  appear  to  have  attended  the 
handcuffing  of  appellant,  cannot  be  too 
strongly  condemned.  The  record  fomishes 
mo  Justification  for  the  great  indignity  to 
which  '  he  was  thus  subjected.  Indeed,  it 
could  have  been  excused  only  on  the  grounds 


that  it  was  necessary  to  prevent  his  escape, 
prevent  injury  to  bis  own  person,  or  probable 
danger  to  the  court,  its  officers,  or  to  by- 
standers from  his  violence,  or  to  prevent 
some  such  misconduct  on  his  part  as  would 
have  obstructed  the  work  or  business  of  the 
court,  none  of  which  grounds  Is  manifested 
by  the  record  here.  We  are  not  advised  that 
this  Question  has  been  passed  on  in  this  Jn- 
rlsdlctlon>  but  In  many  others  It  has.  The 
law,  as  we  understand  it.  Is  well  stated  in 
12  Oyc.  629,  as  follows: 

"At  common  law  defendant,  although  indicted 
for  the  highest  crime,  must  be  free  from  all  man- 
ner of  shackles  or  bonds,  whether  on  his  hands 
or  feet  when  be  is  arraii^ed,  onleas  there  is  evi- 
dent danger  of  escape.  In  the  United  States 
the  common-law  rule  is  followed,  and  shackling 
defendant  during  arraignment,  during  the  coll- 
ing and  examination  of  the  jurors,  or  at  any 
time  during  the  trial,  except  in  extreme  eases 
to  prevent  escape  or  to  protect  the  bystanders 
from  the  danger  of  defendant's  attack,  is  re- 
versible error." 

In  8  B.  C.  L.  68,  a  more  elaborate  state- 
ment of  the  law  will' be  found  under  the  ti- 
tle. Right  to  be  Free  from  Shackles: 

"At  early  common  law  when  a  prisoner  was 
brought  into  the  court  for  trial,  upon  his  plea 
of  not  guilty  to  an  indictment  for  a  criminal 
offense,  he  was  entitled  to  make  his  appearance 
free  from  all  shackles  or  bonds.  This  is  his 
right  to-day  in  the  United  States.  The  spirit 
of  the  law  is  that  a  prisoner,  upon  bis  trial 
before  a  jury,  shall  have  the  unrestrained  use  of 
his  limbs,  and  shall  not  suffer  any  physical  bonds 
or  burdens  which  might  tend  to  confuse  or  em- 
barrass his  mental  lacultiea.  Furthermore,  a 
prejudice  might  be  created  in  the  minds  of  the 
jury  against  a  prisoner  who  should  be  brought 
before  them  handcuffed  and  shackled,  which 
might  interfere  with  a  fair  and  just  decision  of 
the  question  of  the  guilt  or  innocence  of  such 
prisoner.  It  is  recognized  that  it  lies  within  the 
discretion  of  the  trial  court  to  have  the  prisoner 
shadiled  when  it  is  manifest  that  such  a  pre- 
caution is  necessary  to  prevent  violence  or  es- 
cape, and  an  appellate  court  will  not  revise  the 
trial  court's  action  except  in  a  clear  case  of 
abuse  of  discretion.  In  exercising  its  discre- 
tion the  court  must  have  some  reason,  based  on 
the  conduct  of  the  prisoner  at  the  time  of  trial, 
to  authorize  so  important  a  right  to  be  forfeited. 
There  must  be  some  immediate  necessity  for 
the  use  of  shackles.  A  defendant  has  the  right 
to  have  his  witnesses  unmanacled  for  the  same 
reasons  that  be  is  allowed  to  be  so.  The  right 
extends  alike  to  the  arraignment,  the  selection 
of  the  jury,  and  all  other  periods  of  the  trial; 
but  the  defendant  may  be  handcuffed  while  he 
is  being  taken  to  and  froiA  the  courthouse  and 
the  jail,  especially  where  it  appears  that  he  is 
a  desperate  and  dangerous  criminal,  without  vio- 
lating any  of  his  constitutional  rights.  And  the 
mere  fact  that  a  prisoner,  brought  before  an  ex- 
amining magistrate,  remains  handcuffed  during 
the  proceedings,  and  in  that  condition  waives  a 
preliminary  examination,  will  not  support  a 
plea  in  abatement.  There  is  no  impropriety  in 
having  an  armed  guard  keep  watch  over  a  de- 
fendant on  trial  for  murder  in  the  first  degree 
where  the  evidence  shows  that  he  Is  a  danger- 
ous and  desperate  character.  The  failure, 
through  an  oversight,  to  remove  shackles  from  a 
prisoner  for  a  short  time  after  proceedings  have 
commenced,  or  any  technical  violation  of  th« 
rule  prohibiting  shackling,  not  prejudicial  to 
him,  IS  not  ground  for  a  new  trial;  but  where 
there  is  a  substantial  violation  of  the  right,  a 
new  trial  will  be  granted."  People  v.  Harring- 
ton, 42  CaL  165,  10  Am.  Rep.  296;    Matthews 
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Yj  State,  9  Lea  (Tenn.)  128,  42  Am.  Rep.  667 ; 
State  V.  Williams,  18  Wash.  47,  50  Pac.  680, 
89  L.  R.  A.  821,  63  Am.  St.  Rep.  869;  State 
V.  Chase,  17  N.  D.  420,  117  N.  W.  637.  17  Ann. 
Cas.  S20;  State  v.  Temple,  194  Mo.  237,  92  S. 
W,  869,  5  Ann.  Cas.  954. 

At>t>6nant's  counsel  point  out  no  error  In 
the  Instructions  glren  on  the  trial;  their 
sole  contention  with  respect  to  the  law  of  the 
case  being  that  a  peremptory  Instruction 
should  have  been  given  directing  the  acquit- 
tal of  appellant 

Objections  made  to  the  admission  of  evi- 
dence, other  than  that  already  held  incom- 
I)etent,  need  not  be  discussed,  further  than 
to  say  that  we  find  none  of  it  to  be  Incompe- 
tent. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  cause  remanded  to  the  circuit 
court,  with  directions  that  appellant  be 
granted  a  new  trial  consistent  with  the  opin- 
ion. 


LOUISVILLE  &  N.  R.  CO.  v.  COMMON- 
WEALTH (two  cases). 
(Court  of  Appeals  of  Kentucky.    Oct  6,  1916.) 

1.  Railroads  i@=3226  —  Statutobt  Reoula- 
TioNs— Accommodations— '  'Opebated  with- 
in THE  State." 

Under  Ky.  St  (  795,  requiring  separate  ac^ 
commodations  for  white  and  negro  passengers 
on  trains  operated  within  the  state,  a  train  is 
"operated  within  the  state"  if  it  passes  between 
two  stations  in  the  state,  though  its  principal 
business  is  interstate. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  740;   Dec.  Dig.  «=»226. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Within  the  State.] 

2.  CoMUERCE  ^=»58  —  Statutobt  Reoula- 
TioNS— Constitutional  iTy. 

Constitutionality  of  Ky.  St  §  796,  applying 
to  trains  operated  within  the  state,  cannot  be 
questioned  on  the  ground  that  it  affects  inter- 
state commerce,  in  a  case  in  which  its  applica- 
tion affects  only  intrastate  business. 

[Ed.  Note. — For  other-  cases,  see  Commerce, 
Cent  Dig.  IS  77-86,  100;  Dec.  Dig.  «=968.] 

3.  Railboadb  ®=>226  —  Statutost  Requia- 

TIONS— AcCOMMODATIONa 

Under  Ky.  St  §  795,  requiring  separate  ac- 
commodations for  white  and  negro  passengers, 
the  duty  is  to  anticipate  that  both  whites  and 
negroes  will  offer  themselves  as  passengers,  and 
failure  to  furnish  separate  coaches  or  compart- 
ments completes  the  offense,  and  it  is  immaterial 
whether  members  of  both  races  actually  became 
passengers. 

[E3d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  740;    Dec.  Dig.  «=9226.] 

4.  Cbimimal  Law  «=>195(1)  —  Railboads  — 
Statutory  RBOUtATioNS— Former  Prosectt- 
TION  AS  Bar. 

The  mere  fact  that  a  train  was  broken  up 
each  night  and  reassembled  the  next  day  does 
not  make  it  a  new  train,  but  one  conviction  of 
failure  to  furnish  separate  accommodations  for 
white  and  negro  passengers  bars  a  subsequent 
prosecution  based  on  operation  of  the  reassem- 
bled train ;  but  one  offense,  independent  of  num- 
oer  of  operations,  being  possible  with  each 
train. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J  382 ;  ,  Dec  Dig.  <S=>195(1).] 


Appeal  from  Circuit  Court,  Kevtan  Cmmty, 
The  Louisville  &  Nashville  Railroad  Com- 
pany was  convicted  under  two  indictments 
of  operating  trains  without  separate  accom- 
modations for  white  and  negro  passengers, 
and  it  appeals.  The  appeals  were  heard  to- 
gether by  agreement  Judgment  in  first  case 
affirmed,  and  In  second  reversed,  with  direc- 
tions to  dismiss. 

B.  D.   Warfield,   of  LooiavUle,  and  S.  D.  . 
Rouse,  of  Covington,  for  appellant     M.  M. 
Logan,  Atty.  Gen.,  O.  S.  Hogan,  Asst  Atty. 
Gen.,  and  Stephens  L.  Blakely,  of  Covington, 
for  the  (Commonwealth. 

CLARKE,  3.  The  grand  ]nry  of  Kenton 
county,  at  its  February,  1916,  term,  returned 
two  indictments  against  the  appellant,  charg- 
ing it  with  operating  a  passenger  '-.rain  in 
Kenton  county  between  its  Covington  and 
Latonia  stations  without  providing  separate 
coaches  for  white  and  colored  passengers  as 
provided  by  section  795  of  the  Kentucky 
Statutes.  One  of  these  indictments,  Na 
3134,  charged  the  commission  of  the  offense 

on  the  day  of  April,  1916,  and  the 

other  Indictment,  No.  3142,  charged  the  com- 
mission of  the  offense  therein  on  the 

day  of  May,  1915. 

Upon  the  trial  of  the  first  case  the  com- 
monwealth introduced  the  testimony  of  C 
W.  Schultz,  conductor  on  the  train,  who  tes- 
tified that  in  April,  1915,  the  appellant  oper- 
ated a  passenger  train,  known  as  the  "Trans- 
fer," between  Union  Central  Depot  in  Cin- 
cinnati and  Covington  and  Latonia  stations 
In  Kentncky ;  that  the  train  consisted  of  an 
engine  and  onei  coach,  and  that  the  coach 
was  not  divided  into  compartments;  that 
both  Interstate  and  Intrastate  passengers 
were  carried  on  this  train;  that  the  train 
made  several  trips  each  way  daily;  that 
after  its  last  regular  run  the  engine  was 
sent  to  the  roundhouse  and  the  coach  placed 
on  a  sidetrack  for  the  night  Appellant  in- 
troduced no  witnesses,  and  the  court  in- 
structed the  Jury  to  find  it  guilty,  and  to 
Impose  a  fine  of  not.  less  than  $500  nor  more 
than  $1,500.    The  Jury  fixed  the  fine  at  $500. 

Upon  the  trial  of  the  second  indictment 
the  case  was  submitted  upon  an  agreed  state- 
ment of  facts.  In  effect  the  same  as  the  tes- 
timony given  by  the  conductor  on  the  former 
trial,  except  that  the  time  of  the  commission 
of  the  acts  was  fixed  upon  May  1,  1916. 
The  court  again  'instructed  the  Jury  to  find 
appellant  guilty,  and  this  Juiy  fixed  the 
penalty  at  $625. 

Separate  appeals  from  these  two  Judg- 
ments were  prosecuted,  but  by  agreement  are 
heard  together.  Three  reasons  for  reversal 
are  urged  by  appellant:  (1)  That  the  separate 
coach  law  does  not  apply  to  the  train  in 
question:  (2)  tliat  the  evidence  does  not 
show  that  any  negroes  applied  for  passage 
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upon  the  occasions  named  In  the  indictments, 
and  that  there  is  no  violation  of  the  law  un- 
less the  company  falls  to  provide  separate 
coaches  as  needed;  (3)  that  the  offense  is 
a  continuing  one,  and  that  one  conviction  is 
a  bar  to  another  conviction  for  all  violations 
occurring  before  the  date  of  the  Indictment 
apon  which  the  first  conviction  was  had. 

[1,  2]  1.  It  is  argued  that  because  the  train 
in  qnestion  is  simply  a  transfer  train,  operat- 
ed by  appellant  to  accommodate  its  passen- 
gers going  to  and  from  Cincinnati,  with  a 
choice  of  two  passenger  stations  In  said  city, 
that  the  business  it  does  is  largely  Interstate, 
and  that  the  business  performed  within  the 
state  is  trivial  and  incidental  as  compared 
with  the  principal  business,  that  this  train 
therefore  is  not  subject  to  the  provisions  of 
section  795  of  the  Statutes.  The  indictments 
charged  and  the  proof  shows  that  the  train  in 
question  is  operated  by  appellant  within  the 
state  between  the  Covington  and  Latonla  sta- 
tions upon  appellant's  line  of  railroad  in  the 
state.  Appellant's  argument  Is  based  upon  the 
assumption  that  this  train  is  not  operated 
within  the  state,  and  is  therefore  not  subject  to 
the  provisions  of  section  795  of  tue  Kentucky 
Statutes,  under  which  this  charge  is  prosecut- 
ed. This  assumption  is  erroneous,  because 
the  proven  operation  between  the  two  Ken- 
tucky stations  brings  this  train  within  the 
provisions  of  that  statate.  Appellant's  whole 
argament  upon  this  question  is  therefore  bas- 
ed upon  a  false  premise  and  is  of  no  force. 
£Ten  if  it  is  conceded,  as  stated  by  appel- 
lant, that  the  principal  business  of  this  par- 
ticular train  is  Interstate,  and  it  is  not  oper- 
ated in  intrastate  commerce  "except  inciden- 
tally, casually,  and  obliquely,"  the  fact  nev- 
ertheless remains  that  the  train  is  operated 
within  the  state.  It  also  results  that,  as  this 
record  presents  no  question  of  Interstate  com- 
merce, the  constitutionality  of  the  act  under 
which  the  charge  is  drawn  cannot  be  ques- 
tioned here.  Ohio  Valley  Ry.  Co.'s  Receiver 
r.  Lander,  104  Ky.  431,  47  S.  W.  344,  882,  20 
Ky.  Law  Bep.  913;  C.  &  O.  R.  Co.  v.  Common- 
wealth, 51  S.  W.  160,  21  Ky.  Law  Rep.  228 ; 
C.  &  O.  R.  Co.  V.  Kentucky,  179  U.  8.  388,  21 
Sup.  Ct.  101,  45  L.  Ed.  244;  Louisville,  etc., 
Ry.  Co.  v.  Mississippi.  133  U.  S.  587,  10 
Sup.  Ct  348,  33  Ii.  Ed.  784;  Piessy  v.  Fer- 
guson, 163  U.  S.  637.  16  Sup.  Ct  1138,  41  L. 
Ed.    296. 

[S]  2.  Appellant  contends  that,  in  order  to 
sustain  an  indictment  for  failure  to  provide 
separate  coaches  for  the  travel  of  white  and 
colored  passengers.  It  Is  necessary  for  the 
commonwealth  to  prove  upon  the  occasions 
in  qnestion  that  passengers  of  both  races  de- 
sired transportation;  that  there  can  be  no 
vlolntlon  of  the  statute  unlesi  there  was  In 
fact  a  passenger  of  the  particular  race  for 
whom  a  separate  compartment  was  not  pio- 
▼Ided;  that  while  the  proof  here  shows  there 
was  but  one  coach  or  compartment,  appel- 
lant's motion  for  a  peremptory  Instruction 


should  have  been  sustained,  because  ther6 
was  a  failure  in  the  proof  to  show  that  pas- 
sengers of  the  other  race  desired  transporta- 
tion upon  that  occasion.  This  raises  a  ques- 
tion not  heretofore  passed  upon  in  this  state. 
Counsel  for  appellant  do  not  cite  any  author- 
ity in  support  of  their  contention,  and  in  the 
only  case  cited  by  appellee  <C.  &  O.  R.  Co.  v. 
Commonwealth,  119  Ky.  519,  84  S.  W.  566, 
27  Ky.  Law  Rep.  176),  while  the  opinion 
states  there  were  no  colored  passengers  on 
the  train  at  the  time  the  defendant  failed  to 
furnish  a  separate  compartment  for  that  race, 
that  fact  was  not  presented  as  a  defense  and 
is  not  considered  in  the  opinion. 

The  only  case  that  we  have  been  able  to 
find  which  treats  of  this  particular  question 
is  Southern  Kansas  Ry.  Ca  of  Texas  v.  State, 
44  Tex.  Civ.  App.  218,  99  S.  W,  166.  In  that 
case  the  court,  under  a  Texas  statute  which, 
in  substantially  the  same  terms  as  our  stat- 
ute, required  common  carriers  to  provide  sep- 
arate coaches  for  the  white  and  colored  races, 
disallowed  the  defense  that  appellant  is  urg- 
ing here.  The  applicable  part  of  our  statute 
requires  common  carriers  "to  furnish  sepa- 
rate coaches  or  cars  for  the  travel  or  trans- 
portation of  the  white  and  colored  passengers 
on  their  respective  lines  of  railroad."  The 
Texas  statute  provides  that  common  carriers 
"shall  provide  separate  coaches  for  the  ac- 
commodation of  white  and  negro  passengers." 
While  the  language  of  the  two  statutes  is  not 
identical,  the  evident  purpose  of  both  is  the 
same.  Unquestionably  the  Legislatures  of 
the  two  states,  in  the  enactment  of  these  stat- 
utes, intended  to  accomplish  the  same  things 
in  the  same  way,  and  no  difference  in  con- 
struction could  be  sustained  upon  any  dif- 
ference in  the  langruage  employed  in  one  from 
the  other.  Therefore,  unless  the  reasons  ad- 
vanced in  support  of  the  construction  of  the 
Texas  statute  are  unsound  or  inadequate, 
the  same  conclusions  ought  to  be  reached  in 
the  construction  of  our  statute.  We  quote  the 
following  from  the  opinion  in  the  Texas  case: 

"We  think  the  plain  requirement  of  the  stat- 
ute is  that  railroad  companies  doing  business  in 
this  state  as  common  carriers  of  passengers  for 
hire  must  provide  separate  coaches,  whether  the 
particular  train  is  actually  carrying  at  the  time 
both  white  and  negro  passengers  or  not.  If 
the  train  is  one  'carrying  passengers,'  the  com- 
pany should  be  deemed  to  know  that  negro  pas- 
sengers may  at  any  time  demand  carriage  there- 
on, and  is  required  to  anticipate  such  a  contin- 
gency by  making  preparations  therefor.  While 
the  object  of  the  Legislature  was  undoubtedly 
to  provide  for  the  segregation  of  the  races  upon 
passenger  trains  in  this  state,  yet  it  clearly 
sought  to  reach  this  end  by  requiring  railroad 
companies  to  equip  their  trains  carrying  pas- 
sengers with  separate  coaches,  and  it  is  for  a 
failure  in  this  respect  that  the  penalty  la  im- 
posed. Furthermore,  each  •  •  •  vehicle  or 
compartment  of  a  coach,  as  provided  in  section 
3,  mast  bear  in  some  conspicuous  place  ap- 
propriate words  in  plain  letters,  indicating  the 
race  for  which  it  is  set  apart" 

From  which  it  will  be  seen  that  the  legis- 
lative intent  In  the  enactment  of  the  law  is 
Interpreted  to  be  (1)  the  segregatltm  of  the 
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ncea  iip<xi  passenger  trains,  and  (2)  to  ac- 
complish this  end  t>y  requiring  railroad  com- 
panies to  equip  their  passenger  trains  with 
separate  coaches.  If  It  was  the  legislative 
wUl,  as  It  undoubtedly  was,  that  the  desired 
purpose  should  be  attained  by  requiring  the 
railroad  companies  to  equip  their  trains  In  the 
manner  prescribed,  It  will  not  do  to  say,  as  Is 
argued  by  counsel  for  appellant,  that  the  com- 
panies may  take  the  chance  of  their  being 
upon  a  particular  train  or  a  particular  trip 
no  passengers  of  one  of  the  races.  We  do 
not  think  that  the  Legislature  Intended  that 
railroad  companies  might  speculate,  subject 
only  to  a  fine  In  the  event  that  they  guessed 
wrongly  upon  this  matter,  but  are  of  the 
opinion  that  It  was  clearly  the  Intention  that 
all  raUroad  trains  should  be  equipped  with 
separate  accommodations  for  the  two  races, 
and  that  there  is  a  violation  of  the  provisions 
of  the  statute  whenever  a  railroad  company 
falls  to  so  equip  any  of  Its  passenger  trains, 
without  regard  to  whether  or  not  passengers 
of  both  races  desire  passage  upon  a  particu- 
lar trip  or  train. 

[4]  8.  Our  conclusion  upon  the  second 
proposition  above  In  a  large  measure  deter- 
mines our  decision  of  the  third  proposition. 
As  stated  above,  the  statute  is  violated  when 
a  railroad  company  falls  to  equip  any  of  its 
trains  with  separate  coaches  for  the  two 
races.  We  now  come  to  consider  whether  or 
not  a  conviction  for  failure  to  provide  the 
required  equipment  upon  a  particular  train  in 
the  month  of  April  Is  a  bar  for  a  failure  to 
provide  such  equipment  for  the  same  train  in 
May.  Appellee  attempts  to  show  that  this 
was  a  different  train  each  day  by  proof  of  the 
fact  that  the  train  was  broken  up  each  night 
and  reassembled  the  next  morning.  This, 
however,  does  not  result,  as  It  was  tbe  same 
train  every  day,  operated  In  exactly  the  same 
service  and  upon  the  same  schedule,  with  the 
same  equipment  and  the  same  crew  of  oper- 
ators. As  we  have  above  construed  tbe  law, 
appellant's  offense  consisted  in  the  failure  to 
equip  this  transfer  train  with  separate 
coaches,  and  the  offense  was  continuous, 
provable  by  a  single  act,  and  the  failure  upon 
separate  days  to  comply  with  the  law  sup- 
plies but  cumulative  evidence  of  the  one 
violation.  The  statute  does  not  provide  a 
penalty  for  each  day's  violation;  the  penal- 
ty being  for  each  offense. 

Counsel  for  appellee  rely  upon  the  case  of 
Ii.  &  N.  R.  Co.  V.  Commonwealth,  154  Ky.  293, 
157  S.  W.  369,  as  sustaining  their  conten- 
tion that  each  day  the  train  was  operated 
without  separate  compartments  was  a  sepa- 
rate violation  of  the  law.  We  do  not  so  re- 
gard the  opinion  in  that  case,  but,  upon  the 
other  hand,  consider  it  strong  support  for 
our  conclusion  here.  In  that  case  the  rail- 
road company  was  indicted  for  its  failure  to 
block  tbe  frogs  on  its  tracks,  as  provided  by 
section  780  of  the  Statutes,  and  the  court 
held  that,  the  failure  to  block  e&ctx  frog  con- 


stituted a  separate  offense,  Just  as  here  we 
hold  the  failure  to  equip  each  train  as  re- 
quired is  a  separate  offense.  The  court  there 
was  not  asked  to,  and  did  not,  decide  that  a 
separate  offense  was  committed  each  day  for 
each  frog  not  blocked,  and  we  find  nothing 
in  that  opinion  to  authorize  here  a  finding 
that  a  separate  offense  was  committed  each 
day  a  certain  train  was  not  equipped  with 
separate  coaches. 

Counsel  for  appellee  have  cited  many  other 
authorities,  too  numerous  for  us  to  refer  to 
them  all,  none  of  which,  in  our  Judgment,  is 
contrary  to  our  conclusion  here.  In  tbe  case 
of  State  V.  Ind.  ft  I.  S.  R.  R.  Co.,  133  Ind.  69, 
82  N.  B.  817,  18  I*  R.  A.  502,  cumulative 
penalties  were  permitted  for  each  violation 
of  the  provisions  of  an  act  which  required 
railroad  companies  to  provide  a  blackboard 
at  each  telegraph  station,  and  to  post  a  re- 
port thereon  of  whether  or  not  each  train 
would  arrive  on  schedule  time,  and.  If  late, 
how  much.  Cumulative  penalties  were  al- 
lowed for  each  failure  to  post  notice  when 
each  train  would  arrive,  upon  the  ground  that 
the  statute  clearly  made  each  failure  to  post 
such  notice  a  separate  offense.  That  statute 
provides  a  penalty  "for  each  violation  of  the 
act  In  falling  to  r^ort  or  In  making  a  ts^ae 
report,"  and  in  clearly  defining  what  consti- 
tutes a  separate  offense  is  different  from  our 
statute. 

In  the  case  of  People  v.  Spencer,  201  N.  T. 
105,  94  N.  B,  614,  also  reported  in  Ann-  Cas. 
1912A,  818,  one  conviction  was  held  not  to  be 
a  bar  to  a  subsequent  conviction  under  a  stat- 
ute prohibiting  the  manufacture  and  sale  of 
adulterated  vinegar  and  the  misbranding  of 
any  package  containing  such  vinegar,  and 
providing  further  a  penalty  for  each  violation. 
Cumulative  penalties  were  there  allowed  be- 
cause clearly  authorized  by  the  statute.  In 
the  course  of  the  opinion  tbe  court  said: 

"We  must  look  to  the  language  of  the  statute 
to  see  whether,  and  when,  cumulative  penalties 
are  permitted  m  actions  of  this  character.  In 
repeated  decisions  this  court  has  refused  to  rec- 
ognize a  right  to  recover  them,  unless  dearly 
nutborized.  The  theory  of  such  prosecutioiis 
has  been  considered  to  be  to  administer  a  warn- 
ing not  to  continue  tbe  acts  complained  of. 
Generally  the  purpose  of  the  Leglslatnre  will 
be  suOlciently  subserved,  when  one  violation,  or 
one  default,  is  recovered  for,  which  shall  act 
as  a  deterrent  upon  continuing  to  disregard  the 
statute." 

This  is  a  clear  statement  of  the  principle 
generally  recognized  under  which  cumula- 
tive penalties  are  permitted.  The  statute  be- 
fore us,  not  only  does  not  clearly  provide  a 
penalty  for  each  day  the  statute  is  violated, 
but  upon  the  other  hand  provides  only  a  pen- 
alty for  each  offense.  As  we  have  befwe 
stated,  the  offense  under  the  statute  before  us 
is  committed  by  failure  to  equip  with  sepa- 
rate coaches  each  train,  and  not  for  each 
time  a  particular  train  is  operated.  The  fol- 
lowing cases,  we  believe,  sui^wrt  our  conclu- 
sion: Commonwealth  v.  Standard  Oil  Co.,  120 
Ky.  724,  87  S.  W.  1090, 27  Ky.  Law  B«p.  1116; 
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Wilson  y.  Commonwealth,  119  Ky.  769,  82  S. 
W.  427,  26  Ky.  Law  Rep.  686;  Common- 
wealth V.  CroweU,  60  S.  W.  179,  22  Ky.  Law 
Hep.  1182;  In  re  Snow,  120  V.  S.  274,  7  Sup. 
Ct  5S6,  30  L.  Ed.  658;  United  States  ▼.  Bos- 
ton &  Me.  R.  R.  Oa  (D.  C.)  168  Fed.  148; 
United  States  r.  St.  L.  &  S.  R.  R.  Co.  (a  C.) 
107  Fed.  870;  United  States  v.  Boston  & 
Albany  R.  Co.  (D.  O.)  16  Fed.  209;  United 
States  T.  Patty  (D.  O.)  2  Fed.  604. 

It  therefore  resolts  that  the  conviction  un- 
der Indictment  No.  3134  was  a  bar  to  the 
prosecution  under  Indictment  No.  8142,  and 
any  other  prosecution  for  the  failure  to  equip 
this  transfer  train  as  required  by  the  sepa- 
rate coach  law  prior  to  the  finding  of  the  in- 
dictment first  tried. 

Wherefore  the  Judgment  In  the  first  case 
Is  afOrmed,  and  the  Judgment  In  the  second 
case  Is  reversed,  with  directions  to  dismiss 
the  Indictment 


COMMONWEALTH  v.  RICHER  et  at 

(Court  of  Appeals  of  Kentucky.    Oct.  4,  1916.) 

Pabtnsbbhip  9=364 — Fiorrnons  Namk. 

Under  Ky.  St.  {  199b,  subsccs.  1,  4,  provid- 
ing that  no  person  or  persons  shall  do  business 
nnder  an  assumed  name  unless  they  file  with  the 
derk  of  the  county  where  such  business  is  con- 
ducted a  certificate  setting  forth  the  true  names 
of  the  person  or  persons  owning  it,  and  provid- 
ing that  the  act  shall  not  prevent  the  lawful 
use  of  a  partnership  name,  including  the  true 
name  of  at  least  one  ot  the  persons  conducting 
the  business,  the  conduct  of  a  mercantile  busi- 
ness by  one  Richey  and  his  son,  as  partners,  and 
as  the  only  persons  interested  in  the  business, 
nnder  the  name  of  "Richey  A  Son,"  withont  fil- 
ing a  certificate,  was  not  an  offense. 

[Ed.  Note. — For  other  cases,  see  Partnersiiip, 
Cent.  Dig.  {f  87-91 ;    Dec.  Dig.  ®=»64.1 

Appeal  from  Circuit  Court,  Cumberland 
County. 

J.  H.  Richey  and  F.  O.  Richey  were  con- 
victed of  conducting  their  mercantile  busi- 
ness under  an  assumed  name  without  having 
filed  In  the  office  of  the  county  court  the 
statement  required  by  statute  and  on  appeal 
there  was  a  Judgment  for  defendants  sus- 
taining their  demurrer  and  dtsmisslng  the 
warrant,  and  the  Commonwealth  appeals. 
Judgment  affirmed,  and  opinion  certified  as 
the  law  of  the  case. 

M.  M.  Logan,  Atty.  Oen.,  and  D.  O.  Myatt, 
Asst.  Atty.  Gen.,  for  the  Commonwealth.  P. 
Sandldge  and  C.  R.  Hicks,  both  of  Burkes- 
vlUe^  for  appellees. 

SETTLE,  J.  The  object  of  the  common- 
wealth in  prosecuting  this  appeal  is  to  ot)- 
tain  this  court's  construction  of  section  199b, 
Kentucky  Statutes.  The  only  provisions  of 
the  act  necessary  to  be  considered  are  con- 
tained in  subsections  1  and  4,  which  are  as 
follows: 

"1.  No  person  or  persons  shall  hereafter  carry 
on  or  conduct  or  transact  business  in  tills  state 


under  an  assumed  name,  or  under  any  designa- 
tion, name  or  style,  corporate  or  otherwise,  other 
than  the  real  name  or  names  of  the  individual 
or  individuals  condncting  or  transacting  such 
business,  unless  sncta  person  or  persons  shall 
file  in  the  office  of  the  clerk  of  the  county  or 
counties  in  which  such  person  or  persons  conduct 
or  transact  or  intend  to  conduct  or  transact  such 
bnsineBs,  a  certificate  setting  fortli  the  name 
under  whidi  said  business  is,  or  is  to  be  conduct- 
ed or  transacted,  and  the  true  or  real  full  name 
or  names  of  the  person  or  persons  owning,  con- 
ducting or  transacting  the  same,  with  the  post- 
otSce   address  or   addresses   of  said   person   or 

Seraons.  Said  certificate  shall  be  executed  and 
uly  acknowledged  by  Uie  person  or  persons  so 
conducting,  or  intending  to  conduct,  said  busi- 
ness.   •     •     • 

"4.  This  act  shall  in  no  way  affect  or  apply 
to  any  corporation  duly  organised  under  the 
laws  of  tills  state,  or  any  corporation  organized 
under  the  laws  of  any  other  state  and  lawfully 
doing  business  in  this  state,  nor  shall  this  act 
be  deemed  or  construed  to  prevent  the  lawful 
use  of  a  partnership  name  or  designation,  provid- 
ed that  such  partnersbli)  name  or  designation 
shall  include  the  true  real  name  of  at  least  one 
of  such  persons  transacting  business." 

It  appears  from  the  record  l>efore  us  that 
the  appellees,  J.  H.  Richey  and  V.  O.  Richey, 
his  son,  have  been  for  several  years  past, 
and  are  now,  partners  engaged  in  the  mer- 
cantile business  in  Burkesvllle,  Cumberland 
county,  this  state,  under  the  style  and  firm 
name  of  "Richey  &  Son."  The  father  and 
son  alone  compose  the  partnership,  and  are 
the  only  persons  owning  an  Interest  in  the 
business  conducted  by  them.  In  April  of  the 
present  year  they  were  both  arrested  under 
a  warrant  Issued  by  the  Judge  of  the  Cum- 
t>erland  county  court,  which.  In  substance, 
charged  them  with  the  ofCense  of  conducting 
their  mercantile  business  nnder  an  assumed 
name,  style,  or  designation,  without  first 
having  filed,  as  required  by  the  statute  supra, 
in  the  office  of  the  clerk  of  the  Cumberland 
county  court,  a  statement  setting  out  fully 
the  name  or  style  under  which  their  business 
is  conducted  and  the  true  or  real  full  name 
or  names  of  the  person  or  persons  owning  or 
conducting  It,  with  the  post  office .  address 
of  such  person  or  persons. 

The  trial  of  appellees  nnder  the  warrant 
occurred  in  the  Cumberland  quarterly  court 
and  before  the  county  Judge,  to  whom  the 
case  was  submitted  upon  a  demurrer  filed 
by  appellees  to  the  warrant  and  an  agreed 
statement  showing  all  the  facts  as  to  them- 
selves, their  business,  and  In  what  name  the 
business  is  conducted,  as  stated  alx>ve,  and. 
In  addition,  an  admission  by  appellees  that 
they  had  never  filed  In  the  office  of  the  county 
court  clerk  the  written  statement  which  the 
warrant  alleged  to  be  necessary  and  required 
by  the  statute  in  question.  By  the  Judgment 
rendered  the  quarterly  court  overruled  appel- 
lees' demurrer  to  the  warrant,  declared  them 
guilty  of  the  offense  charged  therein,  and  im- 
posed upon  each  of  them  a  fine  of  $25.  Ap- 
pellees took  an  appeal  from  that  Judgment  to 
the  Cumberland  circuit  court,  In  which  court 
a  trial  by  Jury  was  waived,  and  the  case 
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again  submitted  to  the  court  upon  the  demurs 
rer  to  the  warrant  and  the  same  agreed 
facts.  The  trial  resulted  In  a  Judgment  sus- 
taining the  demurrer  and  dismissing  the 
warrant  Prom  that  Judgment  the  common- 
wealth, as  previously  stated,  has  appealed. 

It  will  be  observed  that  the  offense  de- 
fined by  this  statute  is  the  carrying  on,  con- 
ducting, or  transacting  business  under  an  as- 
sumed name,  or  under  any  designation,  name, 
or  style,  corporate  or  otherwise,  other  than 
the  real  name  or  names  of  the  individual  or 
individuals  conducting  the  business,  without 
first  having  filed  in  the  office  of  the  county 
court  clerk  of  the  county  in  which  the  busi- 
ness is  conducted  a  certificate  setting  forth 
the  name  under  which  the  business  is  to  be 
conducted  and  the  true  or  real  full  name  or 
names  of  the  person  or  persons  owning  or 
conducting  the  business  and  their  post  office 
address.  Obviously  the  object  of  tiie  statute 
is  to  fix  the  identity  of  the  person  or  persons 
owning  and  conducting  the  business,  that 
the  public  doing  business  with  them  may 
know  with  whom  they  are  dealing  and  be- 
come advised  as  to  their  financial  ability  and 
commercial  standing.  The  question  here  pre- 
sented la  whether  J.  H.  Richey  and  F.  O. 
Rlchey,  father  and  son,  by  engaging  in  busi- 
ness as  partners  under  the  firm  name  of 
Rlchey  &  Son,  without  filing  in  the  county 
clerk's  office  the  certificate  referred  to,  vio- 
lating the  provisions  of  the  statute. 

To  sustain  a  prosecution  against  a  part- 
nership for  a  violation  of  the  statute,  it 
most  be  established  that  they  are  conduct- 
ing the  business  under  an  assumed  name. 
That  fact  is  not  made  to  appear  from  the 
record  in  this  case.  No  part  of  this  firm 
name  is  assumed  or  fictitious.  The  name 
"Richey"  is  the  real  or  true  name  of  each 
of  the  members  composing  it  In  adopting 
the  style  "Richey  &  Son"  aa  a  firm  name, 
appellees  gave  the  world  notice  that  the  firm 
Is  composed  of  two  persons  each  of  the  name 
of  Rlchey,  as  certainly  as  if  the  firm  name 
were  Rlchey  &  Ricbey,  and  the  style  Rlchey 
&  Son  indicates  that  there  are  but  two  mem- 
bers of  the  partnership,  the  first  being  the 
father  and  the  last  his  son.  There  is  not 
shown  to  be  any  other  Richey  &  Son  engag- 
ed in  the  mercantile  business  at  Burkesvllle ; 
therefore  the  surname  Rlchey,  followed  by 
the  words  "&  Sou,"  as  fully  establish  the 
identity  of  the  partners  composing  the  firm 
as  would  the  words  "Richey  &  Rlchey"  and 
the  addition  of  the  initials  of  the  Christian 
name  of  each  of  them. 

Subsection  4  of  the  statute  expressly  ex- 
empts from  Its  operation  any  partnership 
name  or  designation  that  Includes  the  true 
real  name  of  at  least  one  of  the  persons  con- 
stituting the  firm  and  conducting  the  busi- 
ness. So  if,  as  well  argued  by  counsel  for 
appellees,  the  firm  were  composed  of  3.  H. 
Rlchey,  W.  O.  Smith,  and  O.  C.  Jones,  and 
they   were   doing  business  under  the   firm 


HUDDLESTON  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct  3,  1916.) 

1.  Cbucinai.  Law  «=>741(1)  —  Tkial  —  Qobs- 
tion  fob  jubt. 

It  is  a  rule  of  practice  In  criminal  law  that 
if  there  is  any  evidence  of  guilt  or  a  fact  neces- 
sary to  establish  guilt,  the  question  to  which 
the  evidence  is  directed  should  be  submitted  to 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Taw,  Cent  Dig.  {§  1705, 1713, 1727, 1728;  Dec. 
Dig.  <8=»741(1).] 

2.  Intoxicatino  Liquobs  «s>238(1)— iLUtOAi. 
Sale— Question  fob  Jurt. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  evidence  held  to  make  the  defendant's 
guilt  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {|  324,  325,  827;  Dec.  Dig. 
<S=»238(1).] 

3.  Cbiminal  Law  ®=»97(l)  —  Intoxicatiko 
Liquobs  ®=»147(1)  —  Jubisoiction  —  Locai. 
Option  Law— Vioiation— Tbick  ob  Device. 

Under  Ky.  St.  j  2S70,  providing  that  no 
trick,  or  subterfuge  shall  be  allowed  to  evade 


name  of  Rlchey  Mercantile  Oompasy,  sudi 
a  designation  would  exempt  the  firm  from 
the  operation  of  the  statute.  The  surname 
"Richey"  here  used  is  equally  applicable  to 
each  member  of  the  firm  and  as  fully  Identi- 
fies the  personnel  of  the  partnership  as  it  j 
the  Christian  name  of  each  of  the  partners 
were  also  given. 

Although  the  question  here  Involved  has 
never  been  before  this  court  for  decision,  it 
has  been  passed  on  in  numerous  other  Juris-  . 
dictions.  In  construing  similar  and  in  some  I 
instances  identical  statutes.  Thus,  In  Pen- 
dleton T.  Ollne,  85  Cal.  442,  24  Pac.  690.  it 
was  held  that  a  firm  name  showing  tbe  sur- 
names only  of  the  partners  Is  not  "a  fictitious 
name  nor  a  designation  not  showing  the  | 
names  of  the  partners."  In  Oulterman  v. 
Wishon,  21  Mont  458,  64  Pac.  666,  it  was 
held  that  where  the  surname  of  all  the  mem- 
bers of  the  firm  is  Oulterman,  the  firm  name 
of  Oulterman  Bros,  is  not  a  flctitions  name, 
nor  one  not  showing  the  names  of  the  part-  i 
ners  within  the  meaning  of  section  3280,  Civ- 
il Code  of  1805  of  that  state  (Rev.  CoAea,  { 
6601).  In  Castle  v.  Graham,  87  App.  Div. 
07,  84  N.  X.  Supp.  120,  it  was  held  that  the 
name  "Castle  Bros."  Is  not  an  "assumed 
name"  nor  one  "other  than  tbe  real  name 
or  names  of  the  individual  or  individuals 
conducting  or  transacting  tbe  firm  business," 
and  to  the  same  effect  is  tbe  opinion  in 
Czatt  V.  Case,  61  Ohio  St  392,  55  N.  E.  lOOi. 
Our  attention  has  been  called  to  no  case 
which  can  be  said  to  confilct  with  those  re- 
ferred to. 

In  the  light  of  the  above  authorities  it  Is 
our  conduslon  that  the  statute  in  question 
was  correctly  construed  by  the  circuit 
court  Therefore  its  Judgment  dismissing 
the  prosecution  and  discharging  appellee  is 
affirmed,  and  this  opinion  is  certified  to  that 
court  as  the  law  of  the  case. 
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the  operation  <rf  local  option  law,  that  after 
the  prosecuting  witness  went  to  defendant's 
premises  to  purchase  whisky,  and  after  defendant 
fully  understood  his  object,  they  left  the  house 
and  went  about  12  feet  away,  across  the  bonnda- 
ry  line  into  Tennessee,  where  d^endant  delivered 
and  received  payment  for  a  quart  of  whisky 
taken  from  a  box  located  there,  will  not  be  per- 
mitted to  defeat  the  prosecution. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  177-181;  Dec.  Dig.  «=> 
97(1)-  Intoxicating  Liquors,  Cent  Dig.  'S  162; 
Dec  Dig.  «=3l47(l).] 

4.  imtoxioatiro  liiquors  9=>147(1) — ilxboai. 

Sau:— Place. 
The  sale  of  liquor  is  made  at  the  place  where 
the  minds  of  the  parties  meet,  and  where  the 
purposes  of  each  party  become  understood. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  102;  Dec  Dig.  <S=9l47(l).] 

Appeal  from  Circuit  Court,  Clinton  County. 

Allen  Huddleston  was  convicted  of  violat- 
ing the  local  option  law,  and  he  appeals.  Af- 
firmed. 

See,  also,  188  S.  W.  332,  366. 

EL  Bertram,  ot  Albany,  for  appellant  M. 
M.  Logan,  Atty.  Gen.,  and  D.  O.  Myatt,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 

THOMAS,  J.  The  appellee,  AUen  Huddle- 
ston, was  Indicted,  tried  and  convicted  In  the 
Clinton  circuit  court  for  violating  the  local 
option  law  In  force  in  CUnton  county,  his 
punishment  being  fixed  at  a  fine  of  $100,  and 
confinement  in  the  county  jail  for  20  days, 
and  from  the  Judgment  so  rendered  he  prose- 
cutes this  appeal. 

It  was  admitted  upon  the  trial  that  the 
local  option  law  was  in  force  at  the  place 
where  the  alleged  sale  is  charged,  to  have 
been  made,  and  furthermore  admitted  that 
the  appellant  had  at  that  time  a  government 
license  from  the  United  States,  permitting 
him  to  retail  liquor  upon  his  premises.  The 
person  to  whom  the  sale  is  charged  to  have 
been  made  is  Edgar  Cross,  and  he  testified 
that  in  January,  1916,  at  about  12  o'clock  in 
the  daytime,  he  went  to  the  premises  of  the 
defendant  and  motioned  for  the  defendant 
to  come  to  his  house,  the  defendant  at  the 
time  being  upon  the  premises,  but  where  he 
saw  and  observed  the  signal  of  the  prosecut- 
ing witness,  which  signal  he  obeyed.  When 
they  got  to  the  house  the  defendant  gave 
to  the  witness  a  drink  of  whisky  which  he 
obtained  from  a  jug  located  somewhere  near 
the  south  door  of  the  defendant's  residence. 
The  parties  then  walked  to  a  point  between 
12  and  18  feet  south  of  the  house,  at  which 
point  was  located  a  box  about  3  feet  square 
with  a  lid  on  It,  and  when  they  arrived  at 
the  box  the  witness  Informed  the  appellant 
that  he  desired  to  purchase  a  quart  of  whis- 
ky. Appellant  opened  the  box  and  took  out 
the  jug  of  whisky,  from  which  he  drew  a 
quart  and  delivered  it  to  the  witness,  who 
paid  to  the  appellant  75  cents.  The  defend- 
ant denies  making  the  sale,  or  going  away 
from  the  house  at  any  time  upon  that  oc- 


casion, although  he :  admits' tfaftt  the 'prosecut- 
ing witness  was  at  his  residence  on  that  day 
and  procured  the  drink  of  whisky  about 
which  he  testified.  Another  witness  Intro- 
duced in  behalf  of  the  defendant  testified 
substantially  the  same  as  appellant. 

Only  two  instructions  wer6  given  to  the 
jury  upon  the  trial,  the  second  of  which  ia 
the  reasonable  doubt  instruction,  and  the 
first  one  is: 

"If  yon  shall  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  within  12  months  before 
the  finding  of  the  indictment  the  defendant,  Al- 
len Huddleston,  sold  spirituous,  vinous,  or  malt 
liquors  to  the  witness  Cross,  and  that  any  part 
of  the  transaction  or  sale,  or  word,  or  sign,  or 
token,  were  spoken  or  given  regarding  the  same 
in  Clmton  county,  Ky.,  and  the  delivery  of  the 
liquor  and  the  payment  therefor  consummated 
in  the  state  of  Tennessee,  then  you  will  find  the 
defendant  guilty,  as  charged  in  the  indictment, 
and  fix  his  punishment  at  a  fine  of  not  less  than 
$60  nor  more  than  $100,  and  at  confinement 
in  the  county  jail  for  a  period  of  not  less  than 
20  days  nor  more  than  40  days." 

It  Is  urged  for  reversal  that  the  court 
should  have  instructed  the  Jury  to  find  the 
defendant  not  guilty,  because  it  is  contended : 
(1)  That  there  is  not  sufficient  evidence  of. 
a  sale  at  any  place  to  have  justified  a  sub- 
mission of  that  issue  to  the  Jury ;  and  (2)  be- 
cause if  there  was  a  sale,  it  was  made  in  the 
state  of  Tennessee,  as  the  proof  ^ho^s  that 
the  line  between  the  states  of  Kentucky  and 
Tennessee  runs  about  6  feet  south  of  the  ap- 
pellant's house,  and  that  the  box  from  which 
the  liquor  was  obtained,  and  where  it  is  con- 
tended the  sale  was  made,  was  entirely  with- 
in the  state  of  Tennessee. 

[1, 2]  It  reauires  no  extended  discussion 
to  Justify  the  submission  of  the  issue  of  sale 
or  no  sale  to  the  Jury,  because  it  is  a  rule 
of  practice  in  criminal  law  that  if  there  is 
any  evidence  of  guilt,  or  a  fact  necessary 
to  establish  guilt,  the  question  to  which  the 
evidence  is  directed  should  be  submitted  to 
the  Jury,  and  in  this  case  we  have  the  posi- 
tive testimony  of  the  prosecuting  witness. 
Cross,  as  to  the  sale,  as  well  as  prima  fade 
evidence  furnished  by  bis  being  in  possession 
of  the  government  license  to  retail  liquor. 
Under  the  proof,  as  disclosed  by  the  record, 
it  was  the  peculiar  province  of  the  jury  to 
have  found  whether  or  not  the  sale  was  made, 
and  it  certainly  cannot  be  contended  that 
there  was  no  evidence  on  behalf  of  the  com- 
monwealth upon  this  point,  and  we  therefore 
find  no  merit  in  the  first  contention. 

[3,  4]  Considering  the  second  ground  urged, 
we  find  section  2570  of  Kentucky  Statutes 
to  be: 

"No  trick,  device,  subterfuge  or  pretense  shall 
be  allowed  to  evade  the  operation  or  defeat  the 
policy  of  the  law  against  selling  spirituous,  vi- 
nous or  malt  liquors  without  license,  or  in  viola- 
tion or  evasion  of  any  local  option  laws  pre- 
vailing in  any  county,  town,  city,  precinct,  or 
munidpality  of  this  commonwealth." 

This  section  was  enacted  February  24, 1894, 
but  before  its  enactment  the  courts  had  the 


CssFor  othur  euaa  ■••  mm*  topic  and  KET-NUMBBR  in  all  Ker-Numbersd  OlgesU  and  Indezu 


Digitized  by 


Laoogle 


400 


188  SOUTHWESTERN  BEFORTEB 


(Ky. 


power,  and  Indeed  It  was  their  duty,  to  look 
to  the  substance  rather  than  the  form,  and 
to  get  at  the  core  and  heart  of  a  transaction, 
rather  than  to  view  It  snperflcially;  hence 
we  find  this-  conrt.  In  dealing  with  a  question 
similar  to  the  one  now  under  consideration, 
in  the  case  of  Com.  y.  Adair,  121  Ky.  689, 
89  S.  W.  1130,  saying: 

"It  matters  not  whether  the  sale  is  accomplish- 
ed directly  or  indirectly.  The  mischief  to  be  re- 
?ressed  is  precisely  the  same  in  either  case, 
'herefore,  if  any  part  of  the  transaction  occurs 
in  the  territory,  though  some  essential  part  is 
done  elsewhere  for  the  purpose  of  evading  the 
penalty  of  the  statute,  it  is  to  be  deemed,  in 
prosecutions  under  the  statute,  that  the  whole 
transaction  occurs  within  the  prohibition  dis- 
trict, if  the  efFect  or  result  is  that  the  seller 
furnishes  the  liquor  to  the  buyer,  so  that  at  last 
he  gets  it  in  that  district  by  reason  of  the  whole 
transaction.  Indeed,  section  2670,  supra,  was 
not  needed  to  enable  the  courts  to  go  behind  sub- 
terfuges and  evasions  in  such  matters.  The  law 
Is  generally  elastic  enough  to  defeat  tricks,  with- 
out enabling  statutes  for  the  purpose.  Where  an 
act  is  made  up  of  a  series  of  events,  and  is  crim- 
inal in  its  result,  all  the  occurrences  leading  up 
to  the  consequence  need  not  be  done  even  with- 
in the  Jurisdiction  where  it  is  sought  to  be  pun- 
ished. It  is  enough  if  the  result  of  that  Juris- 
diction constitutes  an  offense." 

In  that  case  it  was  Insisted  that  because 
of  tricks,  devices,  and  subterfuges  resorted 
to  by  the  defendant,  the  prohibited  sale  was 
made  outside  of  the  corporate  limits  of  the 
city  of  Mayfleld,  and  was  therefore  not  in 
violation  of  the  local  option  law  which  pre- 
vailed in  that  dty.  But  the  court  very  prop- 
erly held  that  it  was  not  the  paying  for  the 
liquor  wbidi  was  prohibited,  and  which  was 
sought  to  be  punished,  neither  was  it  the 
delivery  of  the  liquor  against  which  the  stat- 
ute was  aimed ;  but,  on  the  contrary,  It  was 
the  famLshlng  of  the  liquor  pursuant  to  an 
understanding  to  that  efTect,  which  was  had 
within  the  local  option  territory,  that  con- 
stituted the  vice  intended  to  be  suppressed. 
The  opinion  in  that  case  was  followed  and 
quoted  from  approvingly  in  the  case  of  Lem- 
ore  V.  Ctommonwealth,  127  Ky.  480,  105  S.  W. 
930.  In  that  case  the  defendant  was  operat- 
ing a  boat  on  the  Mississippi  river.  The 
witness  to  whom  the  sale  of  the  liqnor  is  al- 
leged to  have  been  made  boarded  the  boat 
on  the  Kentucky  side,  and  after  it  had  got- 
ten over  to  the  Missouri  side  of  the  river  he 
informed  the  defendant  that  he  desired  to 
purchase  a  quart  of  whisky.  The  sale  was 
there  made,  and  the  boat  returned  to  the 
Kentucky  side,  landing  a  short  distance  from 
where  It  started.  It  will  be  observed  that 
in  that  case  there  was  no  word  sptAen  in 
Fulton  county,  where  the  sale  was  charged 
to  have  been  made,  nor  even  in  the  state  of 
Kentucky,  relative  to  the  purchase  of  the 
whisky.  The  court  Instructed  the  Jury  there- 
in, in  substance,  that,  if  the  prosecuting  wit- 
ness boarded  the  boat  for  the  purpose  of  pur- 
chasing whisky,  and  that  defendant  knew 
that  such  was  his  purpose,  and  that  they  pro- 
ceeded across  the  river,  where  the  sale  was 
completed,  and  that  the  sale  was  in  the 


knowledge  or  minds  of  both  the  parties  at 
the  time  they  started  across  the  river, 
they  would  find  the  defendant  guilty  of  mak- 
ing the  sale  in  Kentucky.  Upon  appeal,  aft- 
er conviction,  the  Judgment  was  affirmed.  In 
the  opinion,  the  conrt,  after  referring  to  the 
Adair  Case,  supra,  and  the  case  of  Merritt  v. 
Com.,  122  Ky.  669,  02  S.  W.  611,  29  Ky.  Law 
Rep.  184,  said: 

"In  view  of  the  conduct  and  circumstances  of 
the  parties,  there  was  sufficient  evidence  to  go  to 
the  jury.  While  the  evidence  is  not  precisely 
the  same,  when  taken  as  a  whole,  it  aa  weU 
shows  an  evasion  of  the  Statutes  as  the  proof 
in  either  of  the  two  cases  cited." 

And  further  along  It  Is  said: 

"But  when  he  [defendant]  took  the  proposed 
purchaser  out  beyond  the  thread  of  the  stream  to 
sell  him  whisky,  and  then  brought  him  back  to 
the  Kentucky  shore,  the  whole  transaction  will 
be  looked  at,  and  the  sale  will  be  regarde<l, 
as  made  not  at  the  point  at  which  the  whisky 
was  delivered  and  the  money  paid,  but  on  the 
Kentucky  shore,  where  it  was  begun,  and  where 
it  was  consimimated." 

A  somewhat  similar  state  of  facts  was  he- 
fore  this  court  in  the  case  of  Duff  v.  Com., 
153  Ky.  667.  156  S.  W.  150.  In  that  case  the 
whisky  was  delivered  and  money  paid  in 
Breathitt  county.  The  defendant  lived  in 
Perry  county,  and  be  was  indicted  in  that 
county,  and  it  was  there  that  the  prosecuting 
vritness  met  him  upon  the  occasion  of  the 
transaction  charged  to  have  been  a  sale  in 
violation  of  the  local  option  law  prevailing 
in  Perry  county.  The  defendant  was  con- 
victed and  appealed  to  this  conrt  and  the 
Judgment  was  affirmed,  it  being  stated  in  the 
opinion: 

"It  is  apparent  that  the  Jury  believed  that  the 
transaction  was  had  in  Perry  county,  and  that 
the  delivery  of  the  whislcy  across  the  river  in 
Breathitt  was  merely  a  part  of  a  plan,  conceived 
and  entered  into  by  and  between  Oliver  (prose- 
cuting witness)  and  appellant  to  enable  them  to 
avoid  the  effect  of  the  local  option  law." 

Moreover,  it  Is  a  well-established  principle 
in  the  law  of  contracts  generally  that  they 
are  made  at  the  place  where  the  minds  of 
the  parties  meet,  and  where  the  purposes  of 
each  party  thereto  become  understood,  and 
this  applies  with  equal  force  to  the  sale  of 
intoxicating  liquors  in  violation  of  law. 
Huddleston  v.  Commonwealth,  171  Ky.  — , 
188  S.  W.  332,  decided  September  26,  1916. 

Under  the  facts  disclosed  by  this  record 
the  Jury  were  authorized  to  And  that  the 
prosecuting  witness  went  to  the  premises  of 
appellant  for  the  purpose  of  purchasing  whis- 
ky, and  that  when  the  latter  obeyed  the  sig- 
nal of  the  former  by  coming  to  the  house,  be 
fully  understood  the  object  of  the  visit  of  the 
witness.  It  was  a  manifest  fact  that  the 
parties  understood  each  other  when  they  left 
the  house  and  went  to  the  place  where  the 
box  containing  the  whisky  was  located,  this 
understanding  being  that  the  witness  would 
purchase,  and  the  appellant  would  sell  the 
whisky  to  him,  and  the  jury  were  authorized 
to  find  such  to  have  been  the  understanding 
of  the  parties.    The  fact  that  tbe  whisky  vaa 
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actually  deliyeied  and  the  mon^  paid  bat  a 
fev  feet,  at  most,  firom  tbe  line  of  the  terii- 
toty  In  which  the  sale,  is  charged  to  have 
been  made  will  not,  in  vie^of  the  statnte, 
and  the  law  interiireting  it,  as  written  by 
tills  court,  be  permitted  to  defeat  the  prose- 
cution. It  Is  ia  order  to  reach  such  cases 
that  the  section  of  the  statute,  supra,  was 
enacted. 

There  was  no  error,  therefore,  in  refusing 
the  peremptory  instruction  offered  by  the  ap- 
pellant, nor  in  giving  Instruction  Na  1  com- 
plained of,  and  the  Jndgmoit  is  affirmed. 


OOMMONWEAIiTH  v,  ASKINS. 
(Court  of  Appeals  of  Kentucky.    Oct  8, 1916.) 

1.  Cbiminal,  Law  «i=»598(7)  —  Continuancb 
— DucucnoN  or  Court— Absknt  WiTrrBsa. 

Gr.  Code  Piac.  i  188,  authorizes  contiuuaace 
of  a  case  on  sufficient  cause  sliown.  The  com- 
monwealth's attorney  moved  for  a  continuance 
for  absence  of  an  important  witness.  Held,  that 
a  denial  beeauae  no  written  request  had  been 
filed  with  the  clerk  of  the  court,  directing  him 
to  issue  the  subpoena,  was  error,  Ky.  St.  S  867, 
providing  for  the  allowance  of  mileage  if  a 
writness  has  been  summoned  on  an  order  filed 
with  the  clerk  of  the  court,  not  preventing  the 
issuance  of  a  subpoena  without  the  common- 
wealth's attorney  filing  a  request  with  the 
clerk  of  the  court 

[Ed.  Note.— For  other  ^aaes,  see  Criminal 
Law,  Cent.  Dig.  {  183S :   Dec.  Oig.  «s»598(7).l 

2.  GBnaNAL  Law  «=s>186— Acqttittai/— Bab. 

In  a  criminal  prosecution,  where  tlie  trial 
court,  after  overrulmg  the  commonwealth's  mo- 
tion for  a  co;itinuance,  ordered  the  trial  to  pro- 
ceed and  a  jury  was  sworn  to  try  the  issue 
Joined  upon  the  defendant's  plea  of  not  guilty, 
and,  after  the  commonwealth's  attorney  had  de- 
clined to  introduce  any  evidence,  instructed  the 
jury  to  acquit,  the  judgment  of  acquittal  would 
be  a  bar  to  a  prosecution  for  the  same  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  312,  820.  345-861;  Dec. 
Dig.  «=9l86.] 

8.  CmmiHAi.  Law  «s9638(l)— TbiaI/— Disobk- 

TiOH  or  Tbiai.  Codbt. 
"The  circuit  judges  of  the  state  are  neces- 
sarily and  properly  vested  with  a  large  power 
and  discretion  in  directing  the  control  and  dls- 
poeitiou  of  criminal  cases,  even  though  the  ex- 
ercise of  such  discretion  should  occasionally  re- 
salt  in  a  miscarriage  of  justice. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Die.  JS  1450,  1451.  1453,  1459; 
Dec.  Dig.  «=>633(l).l 

Appeal  from  Circuit  Court,  Daviess 
County. 

Bl  B.  AdUns  was  indicted  for  uttering  a 
forged  check,  there  was  a  directed  verdict 
of  not  guilty,  and  he  was  discharged  from 
custody,  and  the  commonwealth  appeals. 
Law  certified. 

M.  M.  Logan,  Atty.  Gen.,  C.  E.  Smith,  Com- 
monwealth's Atty.,  of  Hartford,  and  Herman 
A.  Blrkhead,  Co.  Atty.,  of  Owensboro,  for  the 
Conunonwealth.  La  Vega  Clements  and 
Clements  &  Clements,  all  of  Owensboro,  for 
appellee. 


CARROLTj,  J.  The  appellee,  Adklns,  was 
Indicted  in  the  Daviess  circuit  court  on  a 
charge  of  uttering  a  forged  check  purport- 
ing to  have  been  drawn  by  one  J.  W.  San- 
ders on  the  Hancock  Deposit  Bank  ot  Hawes- 
viUe.  The  indictment  was  found  on  May 
24,  1916,  and,  the  defendant  being  in  jail, 
tbe  case  was  set  for  trial  on  June  2d.  When 
the  case  was  called  for  trial  on  this  day 
the  attorney  for  the  commonwealth  moved 
the  court  to  continue  the  prosecution  on  ac- 
count of  the  absence  of  George  Wilson,  the 
cashier  of  the  Hancock  Deposit  Bank  and  an 
important  witness  for  the  commonwealth. 
The  court  overruled  the  motion  to  continue 
because,  as  shown  by  the  record — 
"no  written  request  had  been  filed  with  the 
clerk  of  this  court  by  the  attorney  for  the  com- 
monwealth, directing  said  clerk  to  issue  a  sub- 
poena for  the  said  George  S.  Wilson." 

It  further  appears  that  when  the  motion 
for  a  continuance  was  overruled  the  defend- 
ant demanded  ah  Immediate  trial,  and  that 
the  court  ordered  the  trial  to  proceed. 
Thereupon  the  trial  was  entered  upon  and 
a  Jury  selected  and  accepted.  The  defend- 
ant waived  a  formal  arraignment,  pleaded 
"not  guilty,"  and  then  the  Jury  was  sworn 
to  try  the  issue  Joined.  The  record  further 
shows  that: 

"When  requested  by  the  court  to  state  the 
case  for  the  commonwealta,  the  attorney  for 
the  commonwealth  declined  to  do  so,  and  also 
declined  to  offer  any  evidence,  and  the  court 
then  peremptorily  instructed  the  Jury  to  find 
the  defendant  not  guilty." 

In  obedience  to  this  instruction  the  Jury 
returned  a  verdict,  finding  the  defendant  not 
guilty,  and  the  court  entered  a  Judgment  dis- 
charging him  from  custody.  The  record  fur- 
ther shows  that  a  sut^xBna  for  Wilson  bad 
been  issued  by  the  derk  of  the  Daviess  cir- 
cuit court  directed  to  the  sheriff  of  Han- 
cock county,  which  subpoena  was  executed 
by  tbe  sheriff  on  Wilson  on  June  let.  To 
the  ruling  of  the  trial  court  in  refusing  to 
continue  the  case  on  account  of  the  absence 
of  Wilson,  an  exception  was  taken,  and  the 
record  has  been  brought  here  by  the  com- 
monwealth in  order  that  the  law  in  the  case 
may  be  certified. 

[1]  Section  867  of  the  Kentucky  Statutes, 
after  providing  for  the  per  diem  compensa- 
tion of  witnesses  for  the  commonwealth, 
reads: 

"Where  witness  resides  in  another  county,  in 
addition  to  per  diem,  four  cents  per  mile,  go- 
ing and  returning  by  nearest  traveled  route,  to 
be  allowed  by  the  court  and  certified  to  au- 
ditor for  payment:  Provided,  said  witnesses 
have  been  summoned  upon  the  written  order  of 
the  county  or  commonwealth's  attorney  filed 
with  the  derk  of  the  court" 

It  is  also  provided  in  section  188  of  the 
Criminal  Code  of  Practice  that; 

"When  an  indictment  is  called  for  trial,  or 
at  any  time  previous  thereto,  the  court  upon 
sufficient  cause  shown  by  either  party,  may  di- 
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rcct  the  trial  to  be  poetponed  to  any  time  in 
the  aame  tenn,  or  to  aoother  term." 

It  aroears,  as  we  have  stated,  that  tbe 
trial  conrt  refused  to  continue  the  case  on 
motion  of  the  commonwealth's  attorney,  be- 
cause no  written  request  had  been  filed  with 
the  clerk  of  the  court  by  the  attorney  for  the 
commonwealth,  directing  tbe  clerk  to  issue 
a  subpoena  tor  Wilson.  Assuming,  therefore, 
that  this  was  the  sole  reason  for  refusing  a 
continuance,  which  except  for  this  omission 
would  have  been  granted  to  a  day  at  which 
the  presence  of  Wilson,  who  lived  in  an  ad- 
joining county,  could  have  been  secured,  the 
only  question  that  we  need  consider  is.  Did 
the  trial  judge,  in  refusing  a  continuance 
for  tills  reason,  commit  an  abuse  of  discre- 
tion? We  think  he  did.  The  provision  in 
the  statute  that  a  witness  who  resides  in  an- 
other county  shall  have  his  mileage  la  addi- 
tion to  per  diem  only  in  the  event  he  has 
been  summoned  upon  written  order  of  the 
county  or  commonwealth's  attorney  was  In- 
tended for  the  protection  of  the  state.  Its 
purpose  was  to  prevent  the  state  from  being 
subjected  to  the  expense  of  paying  the  mile- 
age of  witnesses  residing  in  other  counties 
unless  the  county  or  commonwealth's  attor- 
ney directed  their  attendance.  If,  however, 
the  county  or  commonwealth's  attorney  for 
any  reason  should  overlook  this  statutory  re- 
quirement, It  would  not  excuse  the  witness, 
if  summoned,  from  attending,  or  deprive  the 
witness  of  bis  mileage,  as  we  are  quite  sure 
that  if  the  presence  of  the  witness  was  nec- 
essary and  he  attended  the  trial  'in  obedi- 
ence to  a  subpoena,  the  court,  upon  motion  of 
the  commonwealth's  attorney,  would  enter 
an  order,  directing  that  he  be  allowed  mile- 
age. A  mere  oversight  like  this  on  the  part 
of  the  attorney  for  the  commonwealth  should 
not  be  permitted  to  deprive  tbe  common- 
wealth of  a  material  witness,  nor  does  it 
famish  sufiiclent  reason  to  warrant  the  trial 
court  in  forcing  the  commonwealth  into  trial 
in  the  absence  of  a  material  witness.  In 
fact,  we  think  that  this  statute  has  no  l>ear- 
ing  whatever  on  the  question  whether  the 
commonwealth  is  entitled  to  a  continuance 
on  account  of  the  absence  of  an  Important 
witness  who  lives  in  another  county.  In  dis- 
posing of  the  question  of  a  continuance  this 
statute  should  be  left  entirely  out  of  consid- 
eration by  the  trial  Judge,  and  his  discretion 
in  granting  or  refusing  a  continuance  be  ex- 
ercised without  any  reference  to  it. 

[2,  3]  It  is  further  insisted  by  counsel  for 
the  commonwealth  that  the  Judgment  of  ac- 
quittal under  tbe  circumstances  should  not 
bar  another  prosecution,  the  argiunent  In  this 
behalf  being  that  the  action  of  the  trial  court 
was,  in  effect,  the  same  as  if,  over  the  ob- 
jection of  tbe  attorney  for  the  common- 
wealth, he  had  dismissed  the  prosecution 
without  even  the  appearance  of  a  trial.  We 
have  written  In  Commonwealth  v.   Cundlff, 


149  Ky.  37,  147  S.  W.  767,  Commonwealth  v. 
Hughes,  153  Ky.  34, 154  S.  W.  399,  and  Com- 
monwealth V.  Plynn,  161  Ky.  289,  170  S.  W. 
617,  that  the  clAmlt  Judge  has  no  authority, 
without  the  consent  of  the  attorney  for  the 
commonwealth,  to  dismiss  a  prosecution  based 
on  a  good  indictment.  And  if,  instead  of 
submitting  this  case  to  a  Jury,  the  trial  court 
had  dismissed  the  prosecution  and  discharg- 
ed the  defendant,  such  action  would  have 
been  reversible  error,  and  not  a  bar  to  a  sub- 
sequent trial  under  tbe  indictment.  But  the 
rule  announced  in  those  cases  is  not  at  all 
applicable  to  the  case  we  have.  Here  tbe 
court,  after  overruling  a  motion  for  the  con- 
tinuance, ordered  the  trial  to  proceed,  and  a 
jury  was  Impaneled  and  sworn  to  try  the  is- 
sue joined  upon  the  defendant's  plea  of  not 
guilty.  When  the  trial  ttad  been  thus  enter- 
ed into,  the  attorney  for  tbe  commonwealth 
declined  to  Introduce  any  evidence,  and,  ac- 
cordingly, the  Jury  was  instructed  to  acquit 
the  defendant  Under  these  circumstances, 
the  situation  was  precisely  the  same  as  if  the 
trial  Judge  had  peremptorily  Instructed  tbe 
jury  to  acquit  the  defendant  after  the  evi- 
dence for  the  commonwealth  was  in,  or  at 
the  conclusion  of  all  the  evidence  and  in 
obedience  to  such  Instruction  he  was  acquit- 
ted and  discharged.  Of  course  in  such  a 
state  of  case  tbe  Judgment  of  acquittal  would 
be  a  bar  to  another  prosecution  for  the  same 
offense. 

The  fact  that  this  power  places  great  au- 
thority in  the  hands  of  the  circuit  Judges 
does  not  furnish  sufficient  reason  to  depart 
from  the  long-established  rule  of  practice 
that  such  a  proceeding  is  a  bar  to  another 
prosecution  for  the  same  offense.  The  cir- 
cuit Judges  of  the  state  are  necessarily  and 
properly  invested  with  large  jrawer  and.  dis- 
cretion in  directing  tbe  control  and  disposi- 
tion of  criminal  cases;  and  If  there  should 
occasionally  be  a  miscarriage  of  Justice  on 
account  of  an  erroneous  decision  of  a  judge, 
an  exceptional  mistake  like  this  should  not 
be  allowed  to  overturn  a  firmly  settled  prin- 
ciple in  the  administration  of  tbe  criminal 
law. 


SOVEREIGN   CAMP,  WOODMEN  OF  THE 

WORLD,  V.  BURTON. 
(Court  of  Appeals  of  Kentucky.    Oct  5,  1916.) 

Instjbance  $=>825(3)  —  Lite  Insubakce  — 
Death  While  Violating  XlAW — Question 

FOB  JUBT. 

In  an  action  on  the  life  inanrance  eertifl- 
cate  of  a  fraternal  insurance  society  exempted 
from  liability  if  the  insured  should  die  in  con- 
sequence of  a  duel  or  of  the  violation  or  at- 
tempted violation  of  the  laws  of  the  state,  the 
United  States,  or  any  province  or  nation, 
whether  or  not  at  the  time  insured  was  shot 
and  killed  be  was  engaged  in  a  violation  or  at- 
tempted violation  of  the  law  of  Arkansas  held 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see   Insurance, 
Cent.  Dig.  i  2009;    Dec.  Dig.  «=>825(3).l 
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Aitpeal  Crom  Glrcnlt  Coart;  McCracken 
County. 

Action  by  Mary  Burton  againet  tbe  Sov- 
ereign Camp,  Woodmen  of  the  World.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

Coleman  ft  Wells,  of  Murray,  for  appellant. 
Eaton  &  Boyd,  of  Paducab,  t<at  appellee. 

CIAT,  C.  On  June  16, 1910,  the  Sovereign 
Camp  of  the  Woodmen  of  the  Wtorld,  a  fra- 
ternal Insurance  society,  Issued  to  Arthur 
Burton  a  certiflcate  insuring  his  life  in  fa- 
vor of  his  mother,  Mary  Burton,  In  the  sum 
of  $1,000.  Burton  died  on  November  29,  1914. 
At  that  time  he  was  a  member  in  good  stand- 
ing of  one  of  the  society's  subordinate  lodg- 
es, known  as  Jersey  Camp,  No.  10,  located  in 
the  dty  of  Paducah,  Ky.  The  society  having 
declined  to  pay,  the  benefldary,  Mary  Bur- 
ton, brought  this  suit  to  recover  on  the  cer- 
tificate. The  trial  before  a  jury  resulted  In 
a  verdict  and  Judgment  in  her  favor.  Tbe 
society  appeals. 

The  policy  contains  a  provision  exempting 
the  society  from  liability  if  the  insured 
should  die  in  consequence  of  a  duel,  or  of  the 
violation  or  attempted  violation  of  the  laws 
of  the  state  or  of  the  United  States,  or  any 
other  province  or  nation.  After  setting  out 
the  foregoing  provision  of  the  certificate, 
the  society  pleaded  by  way  of  defense  that 
Arthur  Burton  came  to  his  death  on  the 
29th  day  of  November,  1914,  from  a  gun 
ivound  inflicted  upon  him  by  another  person, 
or  persons,  whUe  he  was  engaged  in  a  viola- 
tion or  attempted  violation  of  the  laws  of  the 
state  of  Arkansas,  and  that  his  death  was 
the  direct  result  of  a  duel  or  violation  or 
attempted  violation  of  the  laws  of  said  state. 
It  Is  Insisted  for  the  society  that  the  court 
should  have  held,  as  a  matter  of  law,  that 
Its  defense  was  clearly  made  out,  and  should 
bave  directed  a  verdict  In  its  favor. 

It  appears  from  the  record  that  a  shooting 
affray  had  taken  place  near  the  town  of 
Osceola,  Ark.  D.  H.  Blackwood,  a  deputy 
sheriff,  together  with  W.  R.  Dean,  town  mar- 
shal of  Osceola,  and  6.  A.  Swift,  the  coroner, 
went  to  the  scene  of  the  difficulty  to  make 
an  Investigation  of  the  matter.  Swift,  who 
said  he  acted  as  spokesman,  told  a  boy  by 
tbe  name  of  WUlle  Johns  to  go  to  Burton 
and  tell  him  to  bring  the  guns  that  were  used 
In  the  difficulty.  In  a  short  time  Burton 
approached  tbe  parties  carrying  a  double- 
barrel  shot  gun,  a  pump  gun,  and  a  pistol. 
When  Burton  reached  a  point  about  75  or 
100  yards  distant,  these  parties  testified  that 
they  called  on  him  to  halt  and  not  come  any 
further.  They  further  claim  that  they  told 
lilm  to  lay  the  guns  down.  When  Burton 
-was  within  50  yards  of  Dean,  the  town  mar- 
shal, be  stopped  and  laid  one  of  the  guns 
down.  Dean  and  those  with  him  testify  that 
as  soon  as  Burton  laid  the  gun  down  he  Im- 


mediately started  to  raise  the  other  gun  for 
the  purpose  of  shooting  some  of  tbe  officers, 
whereupon  Dean  stepped  from  behind  a  large 
tree  and  shot  Burton  with  a  Winchester  rifle 
and  killed  him.  It  further  appears  that 
while  Burton  was  some  distance  awny  Dean 
got  behind  a  tree  with  his  rifle,  and  Black- 
wood lay  behind  a  log  with  his  pistol  leveled 
on  Burton.  Swift  was  only  a  few  steps  dis- 
tant. On  cross-examination  Swift  testified 
that  when  Burton  got  within  50  yards  of 
Dean  he  was  told  to  stop  and  lay  down  tbe 
guns.  He  leaned  over  and  laid  one  of  the 
guns  down.  His  testimony  on  this  point  is 
as  follows: 

"Q.  What  position  did  be  have  the  sbotguna? 
A.  The  shot  -  guns  were  crossed  in  front  of 
him,  and  bis  pistol  was  in  his  right  hand.  Q. 
At  the  time  he  was  told  to  halt  by  Dean  and 
lay  down  these  gons,  you  say  he  stopped  and 
leaned  over  as  if  be  let  them  down.  Is  that 
true?  A.  He  leaned  over  as  if  to  lay  it  down 
or  drop  it.  Q.  Did  he  lay  it  down?  A.  One. 
Q.  How  near  was  he  stooped  over;  that  is, 
about  what  angle?  A.  About  a  third  over,  I 
should  judge.  Q.  At  the  time  Dean  fired  this 
shot  you  say  he  was  raising  his  gun.  Is  that 
right?  A.  xes,  sir.  Q.  How  high  was  the 
muEzle  of  his  gun  from  the  ground?  A.  I  could 
not  say.  He  was  a  man  abont  5  feet  9  or  10 
inches  hi^h,  and  I  suppose  he  was  about  that 
high  (indicating)  from  the  ground — about  3  or 
3i^  feet  Q.  Was  the  muzzle  about  as  high  as 
his  waist?  A.  Hardly  so  high.  Q.  At  that 
time  was  he  looking  at  you?  A.  I  thought  he 
was.  Q.  Was  the  gun  pointing  the  way  he 
was  looking?  A.  Tes,  sir.  Q.  He  was  coming 
toward  you  down  the  path?    A.  Yes,  sir." 

On  the  same  point  Mr.  Blackwood's  evi- 
dence is  as  follows: 

"Q.  At  the  time  be  laid  this  gun  down,  as 
described  by  you,  how  long  from  that  time  until 
Dean  shot  him?  A.  Just  that  auick  (indicat- 
ing). Q.  He  reached  to  lay  one  gun  down? 
A.  No;  he  just  kinder  shoved  that  gun  down, 
and  was  stooping  over  with  the  other  one.  Q. 
Had  he  started  up  when  Dean  shot  him?  A. 
No.  Q.  At  the  time  Dean  shot  him  I  believe 
you  state  Burton  was  in  a  crouched  position? 
A.  Yes,  sir.  Q.  Did  he  have  this  gun  in  both 
hands?  A.  Yes.  Q.  How  high  was  the  mus- 
zle  of  the  gun  from  the  ground  7  A.  He  had  the 
muzzle,  I  will  say,  a  couple  of  feet.  Q.  The 
muzzle  of  the  gun  was  a  couple  of  feet  from 
tbe  ground?  A.  Yes.  Q.  And  Burton  you  say 
was  half  stooped  over?  A.  Yes.  Q.  You  were 
looking  at  him?    A.  Yes;    straight  at  him." 

Willie  Johns,  the  boy  who  was  sent  to 
convey  the  message  to  Burton,  was  introduc- 
ed by  plaintiff,  and  testified  as  follows: 

"Q.  Who  told  you  to  go?  A.  Mr.  Dean.  Q. 
What  for?  A.  To  tell  him  to  come  up  and 
bring  his  guns.  Q.  What  guns?  A.  Frank 
Hinton's  guns.  Q.  Did  you  tell  him?  A.  Yes, 
sir.  Q.  Did  they  tell  nim  to  put  the  guns 
down?  A.  Yes,  sir.  Q.  What  didhe  do?  A. 
Made  a  couple  of  steps  forward,  laid  down  the 
pump  gun,  and  kept  coming  up  with  the  double- 
barrel  shotgun.  Q.  Had  he  gotten  straight? 
A.  No,  sir.  Q.  How  did  he  hnve  the  double- 
barrel  shotguns?  In  hig  hands?  A.  Across 
his  arm  here  (indicating).  Q.  You  mean  his 
left  arm?  A.  Yes,  sir.  Q.  Well,  then,  how 
long  after  he  told  him  to  halt  the  last  time  be- 
fore he  shot  him?  A.  About  ten  seconds.  Q. 
Did  he  tell  him  to  halt  attcr'he  stopped  to  lay 
the  guns  down?    A.  He  told  him  to  halt  and 
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lay  the  guns  down.  Q.  Did  Burton  stop  at  the 
time  he  laid  the  gun  down?  A.  Tee,  sir.  Q. 
Standing  still?  A.  Yes,  sir.  Q.  And  when  he 
laid  the  gun  down  and  was  standing  barely  up, 
he  shot  him?    A.  Tea,  sir." 

On  the  cross-ezamluatlon  be  testified  as 
follows: 

"Q.  IKd  he  have  his  gun,  at  the  time  he  was 
shot,  in  a  position  to  shoot,  or  was  he  raising 
it  for  the  purpose  of  shooting?  A.  No,  sir ; 
not  quite.  He  bad  it  in  the  bend  of  his  arm. 
Q.  You  were  looking  directly  at  Burton  at  the 
time  he  was  shot?  A.  Tes,  sir.  Q.  All  of  that 
time  he  had  his  gun  laid  across  his  left  arm? 
A.  Yes,  sir." 

The  evidence  fails  to  show  that  the  oflScers 
were  armed  with  a  warrant  for  the  arrest 
of  Burton  or  subpoena  dnces  tecum  return- 
able before  a  court  having  Jurisdiction  of  the 
matter,  nor  does  It  appear  that  any  court  of 
Inquest  was  being  held  by  the  coroner.  There 
is  DO  proof  in  the  case  as  to  wbat  the  law  of 
Arkansas  is  on  the  subject.  We  shall  not, 
therefore,  assume  that.  In  the  absence  of  a 
warrant,  of  a  subpcena  duces  tecum,  or  of  a 
regular  court  of  inquest,  tbese  officers  had 
any  authority  or  right  to  demand  the  guns 
from  Burton  or  to  interfere  with  his  move- 
ments in  any  way.  As  the  case  is  presented, 
however,  they  assumed  hostile  positions  on 
the  approach  of  Burton  and  leveled  their 
guns  at  him.  Notwithstanding  their  lack 
of  authority,  it  seems  that  Burton  did  ap- 
proach them,  and,  in  response  to  their  de- 
mand to  lay  the  guns  down,  proceeded  to  lay 
one  of  them  down.  Then  as  he  raised  him- 
self up  he  was  shot  and  killed  by  Dean.  In 
considering  the  case  it  must  be  remembered 
that  Dean  was  the  party  who  did  the  shoot- 
ing, and  that  the  others  were  acting  in  con- 
cert with  him.  While  they  testify  that  Bur- 
ton was  raising  his  g:un  for  the  purpose  of 
shooting  some  one  of  the  officers,  the  physical 
facts  to  which  they  testify  do  not  substanti- 
ate their  contention  in  such  a  clear  and  un- 
mistakable manner  as  to  preclude  every  in- 
ference to  the  contrary.  Whether  or  not 
Burton  was  engaged  at  the  time  of  his  death 
in  an  attempted  violation  of  the  laws  of  Ar- 
kansas depends,  not  on  what  the  officers 
thought  he  intended  to  do,  bnt  on  what  be 
actually  did  and  intended  to  do.  He  was  told 
to  halt  and  lay  the  guns  down.  He  did  lay 
one  of  the  guns  down.  The  other  gun  was  in 
his  left  arm.  Willie  Johns  on  cross-examina- 
tion said  that  Burton  at  the  time  be  was  kill- 
ed did  not  have  the  gun  in  a  position  to 
shoot;  he  had  it  in  the  bend  of  his  arm. 
Swift  and  Blackwood  both  say  that  the  muz- 
zle of  the  gun  was  only  two  or  three  feet 
from  the  ground.  Considering  the  case  In 
the  light  of  the  fact  that  he  leaned  over  to 
lay  one  of  the  guns  down  and  did  lay  it  down, 
that  the  other  gun  was  lying  on  bis  left  arm, 
that  Willie  Johns  says  that  he  did  not  have 
the  gun  in  a  position  to  shoot,  and  that  he 
was  shot  and  killed  by  Dean  while  leaning 
over,  we  tliink  It  was  for  the  Jury  to  say 


whether  or  not,  at  the  time  be  waa  killed,  he 
was  engaged  in  a  violation  or  attempted  vio- 
lation of  the  law. 
Judgment  affirmed. 


TURNER  et  ai  v.  OOMMONWEJAI/TH. 
(Court  of  Appeals  of  Kentucky.    Oct  3,  1916.) 

1.  Bail  ©=77(1)— FoBHErrDM!— DiBcarnoN  or 
CoTJBT— Statute. 

Under  Or.  Code  Prac.  f  98,  providing  that  if 
before  judgment  is  entered  against  the  bail,  the 
defendant  be  surrendered  or  arrested,  the  court 
may,  in  its  discretion,  remit  the  whole  or  part 
of  the  bond,  where  a  defendant  eiecuted  a  bond 
with  surety  and  was  at  the  place  of  trial  with 
no  purpose  to  avoid  trial,  but  was  not  in  court 
when  his  case  was  called  for  trial  because  he  had 
thought  the  court  convened  an  hour  later,  and 
where  he  was  arrested  about  30  minutes  after 
his  case  was  called  and  his  bail  forfeited,  so  that 
the  commonwealth,  if  ready,  might  have  proceed- 
ed to  trial,  a  judgment,  forfeiting  the  bail  bond, 
with  summons  against  the  surety,  was  an  abuse 
of  discretion,  and  the  whole  of  the  penalty  should 
have  been  remitted. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  SS  335-340.  379;  Dec  Dig.  <S=»77(1).] 

2.  Bail  4s»77(1)-— Relhf  fbom  Fosfeitube— 
Defense   of   Surett   —   Avail.abiutt  of 

PWNCIPAL. 

In  a  proceeding  to  forfeit  a  bail  bond,  on 
which  defendant  and  his  surety  were  jointly 
bound,  a  defense  filed  by  the  suretr  not  separate 
or  personal  to  him,  but,  going  on  the  merits  of 
the  whole  controversy  and  showing  that  the 
commonwealth  ought  not  to  have  recovered  any- 
thing upon  the  forfeiture,  was  available  to  the 
defendant  as  well,  although  he  filed  no  written 
response. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  §{  835-540,  379;    Dec.  Dig.  «=>77(1).] 

Appeal  from  Clrcolt  Court,  Logan  County. 

Proceeding  by  the  Commonwealth  of  Ken- 
tucky against  Harrison  Turner  and  surety, 
for  the  forfeitare  of  a  ball  bond.  Judgment 
for  the  Commonwealth,  and  Turner  and  sure- 
ty appeal.    Reversed, 

See,  also,  167  Ky.  365,  180  a  W.  768. 

S.  R.  Crewdson  and  J.  W.  Linton,  both  of 
Russellvllle,  and  Sims,  Rodes  &  Sims,  of 
Bowling  Oreen,  for  appellants.  M.  M.  liOgan, 
Atty.  Gen.,  O.  H.  Morris,  Asst  Atty.  Gen.,  J. 
R.  Mallory,  Commonwealth's  Atty.,  of  Hkton, 
and  B.  J.  Pelts,  Co.  Atty,  of  Russellvllle,  for 
the  Commonwealth. 

CLARKE,  J.  At  the  September,  1914, 
term  of  the  Logan  circuit,  court  the  appel- 
lant Harrison  Turner  was  Indicted  upon  a 
charge  of  murder,  and  his  ball  fixed  In  the 
sum  of  ^,000,  bond  for  which  be  executed 
with  his  brother,  Rufus  Turner,  as  surety 
thereon.  At  the  next  term  of  court,  when  his 
ease  was  called  on  the  third  day  of  the  term, 
he  did.  not  answer  for  trial.  The  fact  was 
entered  upon  the  record,  his  ball  bond  for- 
feited, and  summons  directed  to  be  Issaed 
against  his  surety,  returnable  the  first  day  of 
the  next  term  of  court  Upon  the  day  the 
case  was  called  fbr  trial  the  defendant  came 


«:»For  other  casei  m*  same  topic  and  KBY-NUMBBR  to  all  Key-Numbered  DlgaaU  and  Indaze* 


Digitized  by 


Google 


Kj) 


XURNEB  V.  COMMONWEAIiTH 


40S 


to  BoasellTUle,  the  county  seat  of  LiOgan 
county,  about  0  a.  m.,  went  to  tbe  office  of 
hla  attorney,  and  from  there  to  another  part 
of  the  town,  for  the  purpose,  aa  he  statee,  of 
seeing  one  of  his  witnesses.  About  the  time 
he  got  to  town,  Ills  case  was  called,  the  bond 
forfeited,  and  a  bench  warrant  Issued  and 
delivered  to  the  sheriff  for  his  arrest  An 
uncle,.  Lon  Turner,  who  knew  where  defend- 
ant bad  gone,  went  and  Informed  him  of  what 
Iiad  happened,  and  the  two  of  them  were  on 
their  way  to,  and  within  300  or  400  yards  of, 
the  courthouse,  when  they  were  met  by  the 
sheriff,  who  arrested  defendant  and  brought 
Um  Into  court  within  about  80  minutes  after 
the  forfeiture  had  been  entered.  Defendant 
stated  that  he  thought  court  convened  at 
10  o'clock,  whereas  it  begun  about  9 ;  that  he 
did  not  intend  to  avoid  trial,  and  that  hla 
failure  to  be  present  was  due  to  his  mistake 
about  the  time  court  began.  He  was  then 
placed  In  jail,  and  remained  there  until  the 
next  term  of  court,  when  he  was  tried  and 
convicted.  In  answer  to  the  summons  upon 
the  forfeiture,  the  surety  upon  the  first  day 
of  the  next  term  of  court  filed  a  response, 
setting  up  the  facts  substantially  as  stated, 
which  was  traversed  of  record,  and  after 
hearing  the  proof,  Judgment  was  entered 
against  the  defendant  and  the  surety  for 
12,000,  the  full  amount  of  the  bond. 

[1]  This  is  an  appeal  by  both  the  defend- 
ant and  his  surety  from  that  Judgment.  It 
Is  argued  for  the  commonwealth  that,  inas- 
much as  the  defendant,  Harrison  Turner,  did 
not  file  a  response,  the  Judgment  against 
him  at  least  must  be  atfirmed,  and  that  the 
Judgment  against  the  surety,  Kufus  Turner, 
is  not  an  abuse  of  the  discretion  vested  in 
the  trial  court,  and  ought  to  be  affirmed. 
Dlacretion  to  fix  the  penalty  tor  a  violation 
of  a  ball  bond  is  conferred  upon  the  trial 
court  by  section  98  of  the  Criminal  Code, 
which  is  as  follows: 

"If,  before  Judgment  Is  entered  against  the 
bail,  the  defendant  be  surrendered  or  arrested, 
the  court  may,  at  ita  discretion,  remit  the  whole 
or  part  of  the  sum  specified  in  the  bail  bond." 

This  section  of  the  Code  was  first  constru- 
ed  by  this  court  in  Commonwealth  v.  Thorn- 
ton, 1  Mete.  380,  and  the  power  conferred  up- 
on trial  courts  thereunder  thus  defined  and 
explained: 

"Tliia  is  the  whole  effect  of  the  provision. 
It  only  confers  a  judicial  power.  The  language 
osed  in  the  Code,  when  superficially  consiclered, 
would  seem  to  imply  a  rifcht  to  exercise  an  abso- 
late  and  unlimited  power.  It  is  said  therein, 
'The  court  may,  at  its  discretion,  remit  the  whole 
or  part  of  the  gum  specified  in  the  bail  bond.' 
This  discretion,  however,  is  to  be  exercised  ju- 
dicially, upon  consideration  of  the  facts  relied 
upon  in  the  defense,  and  is  not  an  arbitrary  and 
uncontrollable  discretion.  The  right  to  remit, 
which  is  conferred,  is  only  a  power  to  decide 
how  much.  If  any  part,  of  the  sum  specified  in 
the  bail  bond  a  jadipnent  shall  be  rendered  for. 
The  defense  which  tiie  Code  authorizes  may  be, 
as  established  by  the  proof,  sufficient  to  dimin- 
ish the  amount  of  the  judgment,  although  insuffi- 
cient to  entitle  the  defendants  to  a  discbarge 
from  all  liability  on  the  bond.  In  this  respect 
the  defense  is  somewhat  anomalous  in  its  char- 


acter, but  still  it  is  such  a  defense  as  the  Legis- 
lature could  allow  the  obligors  in  the  bond  to 
make,  and  empower  the  court  to  bear  and  de- 
termine." 

This  construction  never  has  been  departed 
from,  but  has  been  recognized  and  approved 
in  many  subsequent  opinions  of  this  court 
Commonwealth  v.  Coleman,  2  Mete.  882; 
Commonwealth  v.  Bunnion,  S  Mete.  2,  and 
Commonwealth  v.  HUUs,  96  S.  W.  878,  29 
Ey.  Law  Bep.  1063.  So  that  the  trial  court 
la  the  Instant  case  was  authorized  and  had 
the  power  to  adjudge  against  these  appel- 
lants such  a  sum,  and  only  such  a  sum,  as 
was  reasonable  upon  the  facts  in  this  case 
as  shown  in  the  evidence.  It  Is  clearly  estab- 
lished that  there  was  no  purpose  on  the  part 
of  the  defendant  to  avoid  trial,  and  that  he 
was  not  In  court  to  answer  when  bis  case 
was  called  for  trial  because  of  the  fact  that 
he  was  mistaken  about  the  time  court  con- 
vened. As  he  was  in  court  within  about  30 
minutes  after  his  case  was  caUed,  it  is  ap- 
parent that  the  commonwealth,  if  ready  for 
trial,  and  it  had  so  desired,  could  have  pro- 
ceeded with  the  trial  upon  that  day ;  certain- 
ly at  that  term.  In  view  of  these  facts  the 
Judgmott  of  the  lower  court  is  unreasonable 
and  unjust,  and  Is  such  an  abuse  of  a  sound 
Judicial  dtecretlon  as  this  court  will  con- 
trol. Fortney  v.  Commonwealth,  140  Ky. 
545,  131  S.  W.  883.  The  vfhoie  of  the  penal- 
ty should  have  been  remitted,  as  defendant's 
violation  of  his  bond  through  Ignorance  was 
at  least  satisfied  by  his  loss  of  freedom  as  a 
result  thereof,  for  three  months,  before  he 
was  convicted  of  the  crime  for  which  be  was 
In  court  • 

[2]  2.  Although  the  defendant  did  not  file 
a  written  response,  since  he  and  his  surety 
were  Jointly  bound  and  the  defense  filed  by 
the  surety  was  not  separate  or  personal  to 
him,  but  went  to  the  merits  of  the  whole 
controversy,  and  showed  that  the  common- 
wealth ought  not  to  have  recovered  anything 
upon  the  forfeiture  herein,  the  defense  thus 
presented  by  the  surety  will  avail  the  defend- 
ant as  well.  Section  439,  Newman  on  Plead- 
ing, is  as  follows: 

"If  any  one  of  the  defendants  in  an  action 
relies  upon  a  plea  of  infancy,  coverture,  limita- 
tions, non  est  factum,  or  any  other  defense  mere- 
ly personal,  or  which  does  not  go  to  the  whole 
action,  the  plaintiff  may  recover  as  to  some  of 
the  defendants  while  he  fails  as  to  others.  But 
if  either  of  the  defendants  should,  in  a  joint 
or  separate  answer,  rely  upon  a  defense,  which 
goes  to  the  entire  merits  of  the  action,  such  as 
payment,  accord  and  satisfaction,  or  other  meri- 
torious defense,  which  shows  that  the  plaintiff 
ought  not  to  recover  in  the  action,  a  Judgment 
cannot  be  rendered  against  any  of  the  defendants 
until  that  plea  is  disposed  of;  and  if  that  de- 
fendant should  socceed  npon  such  a  plea,  the  ac- 
tion must  be  dismissed,  as  to  all  of  uie  Joint  de- 
fendants." 

Ample  support  of  this  text  will  be  found 
in  Miller  v.  Higginbotham,  93  S.  W.  656,  29 
Ky.  Law  Bep.  549,  WUlIams  v.  Bogers,  14 
Bush,  776,  and  Bouse  v.  Howard,  1  Duv.  81. 

Wherefore  the  Judgment  Is  reversed,  for 
proceedings  consistent  herewith. 
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FARMBBS'  BANE  OF  HABDINSBDRO  v. 
RICHABDSON. 

(Court  of  Appeals  of  Kentucky.    Oct  6,  1916.) 

1.  liogs  and  loqoino   «=>3(7)— sales  and 
Conveyances— Realty  oe  Pebsonalty. 

Under  a  contract  for  the  sale  of  timber  glT- 
ing  the  parchaser  two  years  to  cut  and  remove 
it,  where  it  appeared  that  it  could  have  been  cat 
and  removed  in  a  few  months,  and  that  its  im- 
mediate severance  from  the  land  was  not  in 
the  contemplation  of  the  parties  when  the  con- 
tract was  made,  the  timber  remained  a  part  of 
the  realty,  though,  if  the  contract  had  contem- 
plated its  immediate  severance,  there  would  be 
a  constructive  severance  of  it,  and  it  would 
have  passed  as  a  sale  of  personalty. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {  9;  Dec  Dig.  «=>3(7); 
Contracts,  Cent.  Dig.  {  890;  Sales,  Cent.  Dig. 
{  501.] 

2.  Husband  aNd  Wife  «=»193— Wife's  Sep- 
arate Property— Conveyance— Statute. 

Under  Ky.  St.  {f  505,  506,  prescribing  how 
a  married  woman  may  convey  her  real  estate, 
a  married  woman's  conveyance  or  contract  for 
the  sale  of  standing  timber  as  a  part  of  her  real- 
tv  was  void,  where  her  husband  was  not  a  party 
thereto. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  716-718,  940;  Dec.  Dig. 
<S=»193.] 

S.  Husband  and  Wife  «=»202— Wife's  Sep- 
arate   Property- Application    to    Hus- 
band's Debt— Timber. 
Where  a  married  woman  contracted  for  the 
sale  of  her  standing  timber  as  part  of  the  realty, 
without  the  joinder  of  her  husband,  the  pro- 
ceeds to  be  first  applied  on  a  note  against  the 
husband,  the  amount  the  purchaser  had  taken 
from  the  land  within  the  time  allowed  for  re- 
moval with  her  consent  and  had  applied  as  a 
payment  on  the  husband's  debt  should  be  treated 
as  a  voluntary  payment  by  her  on  such  indebt- 
edness. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  H  737,  945;  Dec,  Dig. 
«=s202.] 

4.  Husband  and  Wife  «=9202— Wife's  Salb 
OF  Propebtt— Rights  of  Pubohasbb— In- 
junction. 
A  married  woman's  contract  for  the  sale  of 
standing  timber  to  remain  a  part  of  her  realty, 
void  because  not  joined  in  by  her  husband,  gave 
the  purchaser  no  rights  that  it  could  enforce 
against  the  vendor,  who  at  any  time  had  a  right 
to  enjoin  the  purchaser  from  entering  the  land 
and  cutting  and  removing  the  timber  therefrom. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  fi  737,  945;  Dec.  Dig.  «=> 
202.] 

Appeal  from  Circuit  Court,  Meade  County. 

Suit  in  equity  by  Mrs.  Alice  A.  Richardson 
against  the  Farmers'  Bank  of  Hardlnsburg, 
with  cross-petition  by  defendant  Judgment 
for  plaintiff,  and  the  defendant  Bank  appeals. 
Affirmed. 

Allen  B.  Elncheloe  and  D.  B.  Murray,  both 
of  Hardinsburg,  for  appellant  J.  D.  Hardin 
and  W.  D.  Ashcraft,  both  of  Brandenburg, 
for  appellee. 

CABROLL,  J.  Mrs.  Alice  A.  Richardson, 
the  wife  of  Gus  W.  Richardson,  as  party  of 
the  first  part,  on  August  26, 1911,  entered  into 


the  fblloving   contract   with   the   Farmers' 
Bank  as  party  of  the  second  part: 

"Witnesseth:  that  the  party  of  the  first  part 
has  this  day  sold  all  the  white  oak,  post  oak,  and 
red  oak  timber  on  her  farm  of  672  acret 
•  *  *  for  the  agreed  price  of  $2.50  per  M. 
Second  party  is  to  have  two  years  to  cut  and 
remove  said  timber,  and  have  reasonable  right  of 
ways  to  get  out  8<dd  timber  and  places  for  mill 
sets;  proceeds  of  timber  to  be  first  applied  to 
the  payment  of  a  note  held  by  the  second  party 
for  $500.00  against  Ous  W.  Richardson;  then 
any  balance  to  be  paid  to  the  Farmers'  Deposit 
Bank  of  Brandenbur^r,  Ky.,  which  bank  holds 
a  mortgage  on  (he  said  land  and  hereby  agrees 
to  this  contract" 

On  August  28,  1913,  Mra  Bichardson  filed 
her  petition  In  equity  against  the  Farmers' 
Bank,  in  which,  after  setting  out  the  con- 
tract, she  averred  that  under  its  terms  the 
right  of  the  bank  to  enter  on  the  land  to  cat 
timber  or  take  timber  therefrom  expired  on 
August  26,  1913,  and  that  since  that  time  It 
bad  gone  upon  the  land  and  was  cutting  and 
taking  timber  and  lumber  therefrom  over  her 
protest  and  in  addition  to  this  it  had  cut  a 
number  of  trees  which  the  contract  did  not 
give  it  the  right  to  cut;  that  she  had  been 
damaged  by  the  wrongful  acts  of  the  defend- 
ant In  cutting  and  taking  away  timber  which 
the  contract  did  not  give  it  the  right  to  cut 
and  carry  away,  and  in  trespassing  on  the 
land  after  the  contract  expired,  in  the  sum  of 
$1,100.  She  further  averred  that  the  right 
of  the  bank  to  cut  and  remove  timber  expired 
on  August  26th,  and  that  she  was  the  owner 
of  all  the  trees  it  had  cut,  but  not  removed 
from  the  land  before  that  date.  The  prayer 
of  her  petition  was  that  the  bank  be  enjoined 
from  trespassing  on  the  land  or  cutting  any 
trees  thereon;  that  she  be  adjudged  entitled 
to  all  the  timber  that  it  had  cut,  but  that  was 
on  the  land  on  August  26th,  and  for  damages 
in  the  sum  of  $1,100. 

In  its  answer  the  bank  averred  that  the 
date  August  26,  1911,  in  the  contract  was 
a  mistake,  and  that  the  contract  was  not,  in 
fact  executed  until  September  9th;  accord- 
ingly It  had  the  right  under  the  contract  to 
cut  and  remove  timber  until  September  9th. 
It  denied  that  it  bad  cut  any  trees  not  au- 
thorized by  Oie  contract  or  committed  any 
trespass. 

In  an  answer  and  amended  answer  the 
bank  averred  that  in  October,  1911,  and  hi 
March,  1912,  and  again  in  April,  1912,  Mn. 
Richardson  sold  different  parcels  of  the  land 
covered  by  the  contract,  and  from  which  it 
had  a  right  to  cut  and  remove  timber,  to  dif- 
ferent persons,  without  reserving  the  tim- 
ber rights  thereon  to  the  bank,  and  that  this 
conduct  on  her  part  delayed  it  in  taking  from 
the  land  timber  under  the  contract 

It  further  averred  that  before  August  26, 
1913,  the  husband  of  Mrs.  Richardson,  wiio 
was  acting  as  her  agent,  requested  it  not  to 
cut  any  more  timber,  as  an  arrangement  wa^ 
on  foot  by  which  the  bank  would  be  paid 
$500  from  other  sources,  and  that,  acting  on 
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tbis  reqnest,  It  delayed  getting  the  timber. 
It  further  averred  that  It  had  advanced  upon 
the  contract  to  Mrs.  Richardson,  before  It  had 
lecelred  any  timber,  $500,  and  averred  that  It 
had  a  Jlen  upon  the  timber  to  repay  the  $500 
advanced  by  It.  The  prayer  of  this  amended 
answer  was  that  the  petition  be  dismissed, 
and  that  it  have  Judgment  against  Mrs.  Rich- 
ardson for  $500  in  the  event  it  was  adjudged 
that  it  could  not  cut  and  remove  the  timber. 
It  further  prayed  that  it  be  adjudged  a  lien 
on  the  timber  embraced  in  the  contract  to  se- 
cure the  payment  of  the  $500,  and  that  suffi- 
cient timber  be  sold  to  satisfy  its  claim. 

The  reply  of  Mrs.  Richardson,  after  deny- 
ing the  affirmative  allegations  of  the  answer 
and  amended  answer,  admitted  a  sale  of 
the  land  as  set  out  in  the  answer  as  amend- 
ed, but  denied  that  these  sales  prejudiced  the 
bank.  She  further  denied  that  the  bank  bad 
ever  advanced  her  any  money,  and  averred 
that  her  husband,  Gus  W.  Richardson,  owed 
the  bank  $500,  for  which  he  had  executed  to 
it  bis  note,  and  that  upon  the  execution  of 
the  timber  contract  which  was  entered  into, 
by  the  bank  for  the  purpose  of  getting  the 
money  on  this  note  the  bank  surrendered  to 
her  husband  his  note  that  It  held  for  $500, 
that  the  timber  contract  was.  In  fact,  made 
by  the  bank  for  the  purpose  of  securing  the 
$500  that  her  husband  owed  it,  and  that  her 
contract  attempting  to  sell  timber  on  her  land 
for  the  purpose  of  paying  tbis  note  was  of  no 
effect,  and  not  binding  upon  her. 

On  a  trial  of  the  case  the  court,  after  hold- 
ing, on  the  facts,  that  the  contract  expired 
August  26,  1913,  further  ruled,  as  a  matter 
of  law,  that  Mrs.  Richardson,  being  a  married 
woman,  was  not  at  any  time  bound  by  the 
contract,  and  had  the  right  at  any  time  to  re- 
scind it  and  prevent  the  bank  from  cutting 
or  taking  any  timber  from  the  land.  It  was 
further  ruled  that  the  bank  was  entitled  to 
retain  for  credit  on  the  $500  debt  of  Ous 
Richardson  any  timber  that  it  had  cut  or  re- 
moved from  the  land  before  August  26,  1913, 
upon  the  ground  that  Mrs.  Richardson  volun- 
tarily consented  that  the  proceeds  of  this  tim- 
ber might  be  applied  to  the  payment  of  her 
husband's  debt  It  was  finally  adjudged  that 
Mrs.  Richardson  was  entitled  to  damages  In 
the  sum  of  $60,  the  value  of  timber  cut  by  the 
bank  which  was  not  embraced  in  the  contract, 
and  to  $37.97,  the  value  of  timber  taken  from 
the  land  after  August  26th  by  the  bank,  giv- 
ing Judgment  against  the  bank  for  $97.97. 
The  bank  was  further  enjoined  from  cutting 
or  removing  any  more  timber  from  the  land. 
From  this  Judgment  the  bank  prosecuted  an 
appeal 

[1]  It  will  be  observed  that  Gus  Richard- 
son, the  husband  of  Mrs.  Richardson,  Is  not 
a  party  to  the  contract.  It  was  made  with 
the  wife  alone  and  concerned  timber  grow- 
ing on  her  land.  If  the  contract  had  con- 
templated the  Immediate  severance  of  the 
timber  from  the  land,  it  might  be  treated 
u  a  sale  of  jjersonalty  by  the  wife  under  the 


rule  announced  in  many  decisions  of  tills 
court  that  a  sale  of  standing  trees  in  con- 
templation of  their  immediate  severance  from 
the  soil  is  a  constructive  severance  of  them 
and  they  pass  as  chattels.  Byassee  v.  Reese, 
4  Mete.  372,  83  Am.  Dec.  481. 

But,  as  the  evidence  shows  that  two  years 
would  not  have  been  required  to  cut  and  re- 
move this  timber.  It  Is  apparent  that  the  im- 
mediate severance  of  the  timber  from  the 
land  was  not  in  the  contemplation  of  the  par- 
ties when  the  contract  was  made.  Presum- 
ably the  two  years  was  given  as  a  mere 
matter  of  convenlenca  Certainly  It  was  not ' 
allowed  on  the  ground  that  It  would  reason- 
ably take  that  length  of  time  to  cut  and  re- 
move the  timber  which  could  have  been  cut 
and  removed  in  a  few  months.  Under  the 
circumstances  the  timber  remained  a  i>art  of 
the  realty. 

In  Bowerman  v.  Taylor,  127  Ky,  812,  106 
S.  W.  846,  It  was  said: 

"It  has  long  been  the  rule  of  tills  court  in 
the  construction  of  contracts  of  sale  of  growing 
trees,  where  the  parties  did  not  contemplate 
that  they  were  to  be  immediately  severed  from 
the  soil,  that  such  sale  did  not  convert  the  trees 
into  personalty,  but  that  they  still  adhered  to 
and  formed  a  part  of  the  realty." 

[2]  Being  then  a  part  of  the  realty,  the 
contract  was  not  binding  upon  Mrs.  Richard- 
son, because  her  husliand  did  not  unite  in  the 
contract,  nor  had  he  theretofore  conveyed  his 
interest  in  the  trees.  i 

It  is  provided  In  sections  605  and  506  of 
the  Kentucky  Statutes  how  a  married  woman 
may  convey  her  real  estate,  and  it  has  been 
written  by  this  court  in  a  number  of  cases 
following  these  statutes  that  the  conveyance 
by  a  married  woman  of  her  real  estate,  unless 
her  husband  Is  a  party  to  the  conveyance  or 
has  theretofore  conveyed,  is  void  as  to  the 
wife.  We  may  therefore  treat  this  contract 
as  a  nullity,  and  It  was  so  treated  by  the 
lower  court. 

[3]  But,  notwithstanding  this,  the  lower 
court,  and  as  we  think  correctly,  ruled  that 
to  the  extent  the  bank  had  taken  from  the 
land  before  August  26tb  timber  with  the  con- 
sent of  Mrs.  Richardson  and  applied  It  as  a 
payment  by  her  on  her  husbaud's  debt,  the 
sum  so  applied  should  be  treated  as  a  volun- 
tary payment  by  her  on  this  indebtedness. 

[4]  The  contract,  however,  being  void,  Mrs. 
Richardson  had  a  right  at  any  time  to  en- 
Join  the  bank  from  entering  upon  the  land  or 
cutting  or  removing  any  timber  therefrom. 
So  that  the  bank  has  no  cause  of  complaint 
because  of  the  injunctive  relief  afforded  Mrs. 
Richardson,  nor  has  it  any  rights  growing  out 
of  this  void  contract  that  it  could  enforce 
against  Mrs.  Richardson.  All  that  it.  was 
entitled  to  under  the  contract  was  the  pro- 
ceeds of  the  timber  cut  and  removed  by  It 
during  the  life  of  the  contract  with  the  con- 
sent of  Mrs.  Richardson,  and  this  it  has  un- 
der the  Judgment  appealed  from. 

As  the  injunction  was  properly  granted, 
the  remaining  question  U:     Did  the  court 
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commit  error  In  giving  a  Judgment  against 
the  bank  for  $97.97?  Upon  tbis  feature  of 
the  case  there  Is  some  conflict  In  the  evidence, 
but  the  weight  of  It  fully  supports  the  Judg- 
ment of  the  lower  court  awarding  this  sum; 
and  80  the  Judgment  Is  affirmed. 


HENSLBT   V.   COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Oct  3,  1916.) 

1.  CanciNAL  Law  «=>304(9)— Intoxicating 
LiQuoBS  €=»224— CfrTENSES  —  BCBDBN  or 
Pboof— IiocAi,  Option— Judicial  Notic*. 

Where  the  local  option  law  haa  been  put  in 
force  by  the  vote  of  the  people  of  the  -county 
under  the  general  local  option  law,  that  fact 
must  be  shown  in  order  to  convict. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  706:  Dec.  Dig.  «s>304C9); 
Intoxicating  Liquors,  Cent.  Dig.  |S  27^281; 
Dec.  Dig.  <S=»224.] 

2.  CaiHiNAi.  LA.W  «=s304(9)—EviDKNCB— Ju- 
dicial   Notice— Special    Acr— Intoxicat- 

INO  LiQUOBB. 

Where  the  sale  of  intoxicating  liquors  Is  for- 
bidden by  special  act  applicable  to  the  territory 
involved  in  a  prosecution,  the  courts  of  the  con>. 
monwealth  will  take  notice  of  the  existence  of 
such  act  and  the  territory  to  which  it  is  ap- 
plicable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  706;  Dee.  Dig.  «=33M(9).] 

Appeal  from  Circuit  Court,  Powell  County. 

Dock  Hensley  was  convicted  of  selling  In- 
toxicating liquors  In  local  option  territory, 
and  he  appeals.    Reversed. 

A.  T.  Stewart,  of  Stanton,  for  appellant 
if.  M.  Logan,  Atty.  Gen.,  and  D.  O.  Myatt, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

MILLER,  O.  J.  Dock  Hensley  appeals 
from  a  Judgment  of  the  Powell  circuit  court 
finding  blm  guilty  of  (selling  Intoxicating  liq- 
uors In  local  option  territory,  and  fixing  his 
punishment  at  a  fine  of  $100  and  Imprison- 
ment in  the  county  Jail  for  40  days. 

At  the  conclusion  of  all  the  evidence  the 
appellant  moved  the  court  to  peremptorily 
Instruct  the  Jury  to  find  him  not  guilty.  This 
motion  was  based  upon  the  fact  that  the 
commonwealtb  failed  to  prove  that  Powell 
county  was  local  option  territory.  As  there 
was  no  proof  upon  the  subject,  the  appel- 
lant's motion  for  a  peremptory  Instruction 
should  have  been  sustained  unless  Powell 
county  was  made  local  option  territory  by  a 
local  or  special  act  of  the  General  Assembly. 

[1, »]  It  Is  well  settled  that,  where  the 
local  option  law  has  been  put  in  force  by  a 
vote  of  the  people  of  the  county  held  under 
the  general  local  option  law,  that  fact  must 
be  shown  la  order  to  convict;  but,  where 
the  sale  of  intoxicating  liquors  Is  forbidden 
by  a  special  act  of  the  Legislature  applicable 
to  the  territory  in  question,  the  courts  of 
the  commonwealth  will  take  notice  of  the 
existence  of  such  special  act  and  the  terri- 
tory to  which  It  is  applicable.  Crlgler  v. 
Commonwealth,  120  Ky.  512,  87  S.  W.  276, 


27  Ky.  Law  Rep.  918;  Ball  r.  Common- 
wealth, 99  S.  W.  326,  30  Ky.  Lew  Rep.  600. 

We  have  been  referred  to  no  special  char- 
ter or  act  making  Powell  county  dry  terri- 
tory ;  on  the  contrary,  the  Attorney  General 
concedes  that  no  such  special  act  exists. 

The  other  questions  suggested  In  the  ap- 
pellant's brief  are  not  decided. 

Judgment  reversed. 


HOFFMAN  V.  FRIEDMAN  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  3.  1916.) 

1.  Appeal  and  Ebbob  €=>3O20)— Questions 
Pbesentbd  foe  Review— New  Tbial. 

Where  the  rejection  of  competent  evidence 
was  not  made  a  ground  for  a  new  trial,  the  ac- 
tion of  the  court  in  rejecting  such  testimony  is 
not  subject  to  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !  1747 ;  Dec.  Dig.  <8=>302(3).] 

2.  Cobpobations  <S=>116— Sale  of  Stock- 
Reliance  ON  Repbesentatiors  and  In- 
ducement to  Act. 

In  an  action  for  deceit  to  recover  the  price 
of  stock  purchased,  where  plaintiff's  evidence 
fails  to  snow  that  he  relied  on  alleged  fal!« 
representations  and  that  they  constituted  a  ma- 
terial inducement  to  the  purchase  of  the  stock, 
he  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Corporation,. 
Cent  Dig.  gS  493,  494,  496 ;  Dec.  Dig.  <S=>116.] 

Appeal  from  Circuit  Court  Kenton  County, 
Criminal,  Common-Law  and  Equity  Division. 

Salt  by  H.  C.  Boflmau  against  Joseph 
Friedman  and  others.  Judgment  for  defend- 
ants, and  plalntlS  appeals.    Affirmed. 

B.  F.  Grazlanl,  of  Ck>vlagton,  for  appellant 
Orle  S.  W&K,  of  Covington,  for  appellees. 

CLAX,  C.  PlalntifT,  H.  C.  Hoffman,  brought 
this  suit  against  Joseph  Friedman,  Marcus 
Friedman,  and  Sidney  L.  Friedman  to  re- 
cover the  purchase  price  of  20  shares  of  stock 
in  the  Jaynes  Dry  Goods  Company,  on  the 
ground  that  the  sale  was  obtained  by  fraud. 
The  trial  court  directed  a  verdict  In  favor 
of  the  defendants,  and  plalntifC  appeals. 

It  appears  that  the  Jaynes  Dry  Goods  Com- 
pany was  incorporated  in  the  year  1910. 
Joseph,  Marcus,  and  Sidney  L.  Friedman 
owned  $20,000  worth  of  stock  of  the  company. 
William  Jaynes  and  H.  A.  Oelrlch  were  for 
about  18  months  Joint  managers  of  the  busi- 
ness, and  owned  $5,000  worth  of  the  stock. 
Oelrlch  and  Jaynes  had  some  disagreement 
and  Oelrlch  sold  his  interest  to  one  Schas- 
berger.  William  Jaynes  and  Schasberger 
were  Joint  managers  of  the  business  until 
May,  1913,  when  Frank  Jaynes  purchased 
Schasberger's  Interest  On  October  31,  1913, 
Orle  S.  Ware,  an  attorney,  prepared  a  con- 
tract whereby  William  Jaynes,  Frank  Jaynes, 
and  plaintiff,  H.  C.  Hoffman,  proposed  to 
purchase  the  $20,000  worth  of  stock  owned  by 
the  Frledmans  for  $18,000.  The  contract  pro- 
vided that  Ware  was  to  have  a  commission  of 
$1,000   worth  of  the   stock   for  putting  the 
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deal  fhroagli.  The  commlBglon  was  to  be 
paid  by  the  Frlednuma  by  assigning  to  Ware 
10  shares  of  the  stock.  Of  the  stock  so 
pnrdiased  plaintiff  was  to  receive  30  fihares. 
For  20  shares  he  paid  the  sum  of  $2,000  and 
executed  his  note  for  the  balance,  secured  by 
the  stock.  This  proposition  was  accepted  by 
the  Frledmans.  It  was  understood  that 
platntlfl,  who  bad  taken  a  short  course  of 
bookkeeping,  was  to  be  the  bookkeeper  for 
the  company.  Hoffman  testified  that  he  ask- 
ed Ware  if  he  was  Investing  any  money  in 
the  proposition,  and  Ware  replied  he  was  In- 
vesting $1,000,  and  thought  it  was  a  good 
proposition.  Ware  also  said  that  "if  I  had 
your  money  to  invest  It  would  be  a  good  op- 
portunity." He  further  claims  that  on  De- 
cember 1,  1913,  the  day  the  stock  was  trans- 
ferred, Bfarcus  Friedman  stated  that  the 
company  had  assets  worth  $40,000,  that  the 
stock  was  worth  par,  and  that  there  was  a 
Burplna  of  $3,300.  At  the  time  Friedman 
made  these  statements  the  contract  of  sale 
had  been  entered  into.  It  also  appears  that 
a  report  on  the  condition  of  the  business  was 
made  by  an  expert  accountant,  and  that  his 
report  showed  that  the  business  was  solvent. 
William  Jaynes,  who  was  introduced  by  plain- 
tiff, also  stated  that  the  report  of  the  ex- 
pert accountant  was  correct,  and  the  com- 
pany's assets  were  worth  more  than  par.  He 
further  testified  that  his  brother,  who  mai> 
ried  Hoffman's  cousin,  got  Hoffman  to  go  into 
tlie  business.  It  Is  due  Mr.  Ware  to  say  that 
It  is  not  contended  that  he  knowingly  mis- 
represented the  condition  of  the  company, 
but  that  as  agent  of  the  Frledmans,  he  in- 
nocently made  the  statements  attributed  to 
blm. 

[1]  Plaintiff  complains  of  the  fact  that  the 
trial  court  refused  to  permit  him  to  show 
that  some  time  after  the  sale  was  made  the 
assets  of  the  company  were  sold  by  a  receiver 
and  brought  only  $7,600,  and  other  facts 
which  It  is  claimed  tended  to  show  the  In- 
solvency of  the  company  at  the  time  the  stock 
was  purchased.  It  appears,  however,  that  the 
rejection  of  competent  evidence  was  not  made 
a  ground  for  a  new  trial.  That  being  true, 
the  action  of  the  court  in  rejecting  such  testi- 
mony is  not  subject  to  review.  Gooch  v.  Col- 
lins, 156  Ky.  282,  160  S.  W.  1038. 

[2]  Passing  the  question  whether  or  not 
the  representations  alleged  to  have  been  made 
by  Ware  and  Marcus  Friedman  were,  in  fact, 
false,  and  other  grounds  on  which  the  court's 
action  in  directing  a  verdict  in  favor  of  the 
defendants  might  have  been  predicated,  plain- 
tiff's evidence  utterly  fails  to  show  that  he 
relied  on  the  alleged  false  representations, 
and  fbat  they  constituted  a  material  induce- 
ment to  the  purchase  of  the  stock  In  question. 
That  being  true,  plalntlfl  failed  to  prove  one 
of  the  elements  essential  to  a  recovery  In  an 
action  for  deceit.  R.  C.  L.,  Fraud,  108 ;  Tay- 
lor V.  Mulllns,  161  Ky.  59T,  152  8.  W.  T74; 


Bewley  v.  Moremen,  162  Ky.  82,  171  S.  W. 
906;  Llvermore  v.  Mlddlesborough  Town 
Lands  Company,  106  Ky.  140,  60  S.  W.  6, 
20  Ky.  Law  Rep.  1704;  Cole  v.  Xoung,  167 
Ky.  600,  181  S.  W.  177. 

It  follows  that  the  trial  court  did  not  err 
In  directing  a  verdict  In  favor  of  the  defend- 
ants. 

Judgment  affirmed. 


POLLEX  V.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Oct  8,  1916.) 

1.  Intoxicating  Liqitobs  4=9236(7)  —  Un- 
lawful   SaLB  —  BVinKMCK  —  QCESTION   FOB 

Jtjbt. 
Evidence  that  a  poor  man,  with  a  large 
family,  owning  no  property,  received  two  gal- 
loug  of  liquor  u  three  days  is  Bufficient  to  car- 
ry to  the  jury  the  question  of  his  guilt  of  pos- 
sessing such  liquors  with  the  intent  of  unlaw- 
fol  sale,  and  to  sustain  verdict  of  guilty. 

[Ed.  Mote.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  309;  Dec.  Dig.  «=» 
236(7).] 

2.  Crikinal   Law   «s9ll69Ci)— AfpxaI/-Bc- 

VEBSAL. 

Unless  the  facts  and  circumstances  are 
clearly  convincing  that  the  verdict  is  wholly 
unsupported  by  the  testimony,  it  will  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3076 ;  Dec.  Dig.  <8=9ll69(2).] 

Appeal  from  Circuit  Court,  Perry  County. 

Enoch  Polley  was  convicted  of  possessing 
Intoxicating  liquors  with  the  intent  of  un- 
lawful sale,  and  he  appeals.    AfDrmed. 

C.  W.  Napier,  of  Hazard,  for  appellant 
M.  M.  Logan,  Atty.  Gen.,  and  0.  S.  Hogan, 
Asst.  Atty.  Gen.,  for  appellee. 


THOMAS,  J.  Appellant,  Ekioch  PoUey, 
was  Indicted  by  the  grand  Jury  of  Perry  coun- 
ty for  the  offense  of  having  In  his  possession, 
in  local  cation  territory,  spirituous,  vinous, 
and  malt  liquors  for  the  purpose  of  selling 
same  in  such  territory.  Upon  his  trial  In 
the  circuit  court  he  was  convicted,  and  bis 
punishment  fixed  at  a  fine  of  $100  and  confine- 
ment in  the  county  Jail  for  40  days.  He  pros- 
ecutes this  appeal,  seeking  a  reversal  of  the 
Judgment,  his  only  complaint  being  that  the 
testimony  was  not  sufficient  to  support  the 
verdict  of  guilty. 

[1]  The  commonwealth  Introduced  as  its 
only  witness  J.  H.  Mnllins,  the  agent  of  the 
express  company  at  ComettsvlUe,  in  Perry 
county.  By  him  it  was  shown  that  there 
were  delivered  to  the  api)ellant  on  August 
20th,  preceding  the  finding  of  the  indictment 
four  quarts  of  liquor;  on  August  23d,  three 
days  thereafter,  four  quarts ;  and  on  Decem- 
ber 17th  following,  six  quarts.  The  defend- 
ant testified  in  his  own  behalf  that  he  te- 
celved  the  liquor,  as  testified  to  by  the  ex- 
press agent,  but  that  It  was  for  his  personal 
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use,  and  that  he  was  assisted  in  conminiing 
it  by  some  of  his  neighbors,  none  of  whom 
appeared  to  testify  in  his  behalf.  Upon  his 
cross-examination  it  was  shown  that  he  owned 
no  property  of  any  character,  and  was  there- 
>fore  a  man  of  extremely  limited  means,  with 
a  family,  consisting  of  himself,  wife,  and 
seven  children.  This  testimony  was  not  ob- 
jected to,  and  we  presume  was  admitted  for 
the  purpose  of  showing  that  one  with  his 
limited  means  and  large  dependencies  could 
ill  afford  to-  buy  such  quantities  of  liquor  for 
hospitable  purposes  alone.  Be  that  as  it 
may,  we  are  convinced  that  under  the  rule 
announced  in  the  cases  of  Peters  v.  Common- 
wealth, 154  Ky.  689,  159  S.  W.  531,  King  v. 
Commonwealth,  143  Ky.  127,  136  S.  W.  14T, 
Combs  v.  Commonwealth,  162  Ky.  88,  1T2  S. 
W.  101,  Cornet  v.  Commonwealth,  170  Ky. 
717,  186  S.  W.  671,  Combs  v.  Commonwealth, 
171  Ky.  231,  188  S.  W.  329  (decided  Septem- 
ber 22,  1916),  and  Couch  v.  Commonwealth, 
171  Ky.  146, 188  S.  W.  327  (decided  September 
22,  1916),  there  was  sufBdent  evidence  to 
have  submitted  the  question  of  the  defend- 
ant's guilt  to  the  Jury,  and  that  its  verdict 
is  justified  therefrom. 

We  do  not  feel  called  upon  to  relate  here 
the  facts  in  each  of  those  cases.  As  an  illus- 
trative one,  however,  it  may  be  said  that  in  the 

case  of  Combs  v.  Commonwealth,  171  Ky. , 

188  S.  W.  329  supra,  the  evidence  on  behalf 
of  the  commonwealth  showed  that  between 
August  24  and  December  5,  1915,  there  was 
received  through  the  express  company  by 
the  defendant  in  the  indictment  a  total  of 
four  gallons  of  whisky,  in  shipments  of  one 
gallon  each.  The  defendant  testified  that 
these  quantities  of  liquor  were  received  by 
him  for  his  personal  use,  and  that  he  did  use 
it,  and  did  not  sell  any  of  it  In  local  option 
territory  or  elsewhere.  Under  these  facts,  it 
was  held  that  the  evidence  was  sufficient  to 
Justify  a  verdict  finding  the  defendant  guilty. 

In  the  case  now  under  consideration  the 
defendant  received,  between  August  20,  1915, 
and  December  17th  following  three  gallons 
and  a  half  of  liquor;  that  he  received  with- 
in three  days  during  August  two  gallons,  one 
on  the  20th,  and  the  other  on  the  23d. 
Whether  the  shipment  of  December  17th  is 
or  not  taken  Into  consideration,  we  think  th«i 
fact  of  his  having  received  two  gallons  with- 
in three  days,  all,  as  he  claims,  for  his  per- 
sonal use,  is  snfilcient  to  authorize  the  sub- 
mission of  the  case  to  the  jury. 

[2]  The  offense  here  is  one  difficult  oi 
exact  proof.  It  is  a  hard  task  for  the  prose- 
cution to  look  into  the  mind  of  the  defend- 
ant, and  to  show  indisputably  the  purpose 
for  which  he  has  in  his  possession  the  in- 
toxicant. In  the  great  majority  of  cases  the 
most  that  can  be  done  is  to  place  the  facts 
as  to  the  quantity  of  liquor  obtained  by  the 
defendant,  the  frequency  of  his  procuring 
it,  and  other  circumstances,  before  the  Jury, 


and  let  it  determine  the  truth  of  the  matter 
from  all  the  facts  and  circumstances.  While 
it  is  possible  the  jury  might  err,  yet  when  it 
is  remembered  that  some,  if  not  all,  of  the 
members  composing  it  generally  know  the 
defendant  and  are  acquainted  with  bis  as- 
sociates, his  environments,  and  bis  surround- 
ings, the  probability  of  a  false  finding  against 
him  is  very  remote.  We  do  not  mean  to  say 
that  in  all  cases  the  court  is  bound  by  the 
verdict  of  the  jury,  or  that  it  is  always  con- 
clusive, but  we  do  hold  that  unless  the  facts 
and  circumstances  are  clearly  convincing, 
that  the  verdict  is  wholly  unsupported  by  the 
testimony,  it  will  not  be  disturbed. 
Judgment  affirmed. 


OALLOWAT  et  al.  v.  CALU)WAT  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  5,  1916.) 

1.  Wiixs  <S=»48e— Paboi.  Bviderck. 

Parol  evidence  cannot  be  adduced  to  contra- 
dict, add  to,  or  explain  the  couteuta  of  a  will  of 
both  real  and  personal  estate,  required  by  law 
to  be  in  writing,  even  where  the  consequence  is 
a  partial  or  total  failure  of  an  Intended  testa- 
mentary disposition. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i§  1016-1022 ;  Dec.  Dig.  e=>486.] 

2.  WUXS       <S=»487(2)— COMSTRUCTION— iNIBS- 
TION  OF  TBSIATOB— IiANOUAOE  OF  WlIX. 

While  the  purpose  of  the  construction  of  a 
will  is  to  arrive  at  the  intention  of  the  testator, 
that  intention  is  not  that  which  existed  in  bis 
mind,  but  that  which  is  expressed  by  the  lan- 
guage of  the  will,  and  surrounding  circumstanc- 
es cannot  be  shown  to  import  into  the  will  any 
intention  not  there  expressed. 

[Ud.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1026 ;  Dec.  Dig.  <S=»487(2).] 

3.  WUXa       «=>564(2)— COWSTEDOTIOH— INIKS- 

TACY — "Die  Without  Issus." 
Testatrix  directed  that  the  proceeds  of  her 
real  estate  be  divided  into  two  equal  parts,  one 
of  which  was  for  the  son,  the  oUier  to  be  equal- 
ly divided  between  the  daughter  and  her  chll- 
dren,  and  on  the  death  of  any  of  such  children, 
after  the  death  of  their  mother,  the  others 
should  inherit  such  child's  part  After  the 
death  of  her  daughter,  her  part  of  the  income 
was  to  be  divided  equally  between  her  childreuj. 
and,  if  advisable,  after  the  youngest  grandchild 
was  20  years  of  age  the  property  might  be  sold 
and  divided.  She  appointed  her  son  executor 
and  trustee,  and  provided  that  on  hia  death 
without  heirs,  the  daughter  and  her  children 
should  take  his  part  of  the  estate.  Held,  tbat 
the  will  only  disposed  of  the  income  of  the  real 
estate  until  the  youngest  grandchild  then  living 
reached  the  age  of  21,  and  that  as  to  the  re- 
maining interest  in  the  real  estate  the  testatrix 
died  intestate ;  testatrix  having  used  "proceeds" 
when  she  meant  "income." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1229 ;  Dec.  Dig.  <3=a564(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Die  Without  Issue.] 

4.  Wiixs  ®=:>564(2)— Devise  bt  Imfucation 

— Neoessabt  Iicplioation. 
In  such  case  there  was  no  division  of  the 
land  to  the  son  and  daughter  by  Implication,  un- 
der the  rules  governing  devises  by  implication. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1229;  Dec  Dig.  <S=»564(2).] 
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8.  Wnxa  4s>86e— Paktiai.  Intestact— Dbv- 
OLunoM— Hbibs— OhiiiDBen  . 
Where  a  will  failed  to  make  a  final  distribu- 
tion of  the  testatrix's  land,  that  part  of  her  es- 
tate descended  to  her  two  children,  a  son  and 
•daughter,  as  her  heirs. 

[Eld.  Note.— For  other  cases,  see  Willa,  Cent. 
Dig.  IS  2200-2203;  Dec.  Dig.  «=»866.] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Coleman  D.  Calloway,  as  execu- 
tor of  the  estate  of  Luey  Calloway,  deceased, 
and  In  bis  own  rlgbt,  against  Mrs.  Woodle 
White  and  others.  From  the  judgment,  the 
executor  and  certain  defendants  appeal. 
Affirmed. 

J.  N.  Elliott,  of  Lexington,  for  appellants. 
■Ueorge  C.  Webb,  of  Lexington,  for  appellees. 

MILLEB,  C.  J.    Lucy  Calloway,  a  resident 
of  Fayette  county,  died  In  Aptil,  1009,  leaving 
■a  last  will  and  testament,  which  reads  as 
follows: 

"June  15th,  1901. 

"I,  Lucy  Calloway,  of  the  state  of  Kentucky 
and  county  of  Fayette,  being  of  sound  mind  do 
make  and  declare  this  to  be  my  last  will  and 
testament,  to  wit:  First  I  will  that  all  of  my 
just  debts  and  funeral  expenses  be  paid.  Sec- 
ond that  all  of  my  personal  property  and  effects 
be  divided  equally  between  my  son  Coleman  D. 
Calloway  and  my  daughter  Woodie  White.  I 
further  devise  and  will  that  the  proceeds  of  my 
land  and  real  estate  be  divided  mto  two  equal 
parts,  one  part  to  be  used  bv  my  son  Coleman 
and  the  other  part  be  equally  divided  between 
my  daughter  Woodie  White  and  her  children ; 
if  one  of  these  children  should  die  after  the 
death  of  their  mother  I  will  that  the  other  chil- 
dren shall  inherit  that  child's  part  to  be  equally 
divided  between  the  living  children  unless  hav- 
ing children  of  his  or  her  own. 

I  further  will  that  after  the  death  of  my 
daughter  Woodie  White  that  her  part  of  the 
income  of  my  estate  be  equally  divided  between 
her  children.  I  further  will  that  if  It  should  be 
thot^ht  advisable  to  sell  and  have  a  division 
after  the  youngest  of  my  grandchildren  becomes 
of  the  age  of  21  years  I  appoint  my  son  Cole- 
man D.  Calloway  executor  and  trustee  of  the 
same.  I  further  will  that  should  my  son  Cole- 
man die,  without  heirs,  that  his  sister  and  her 
children  shall  inherit  his  portion  of  my  estate. 
I  further  will  that  in  case  of  the  death  of  my 
son  Coleman  Calloway  that  the  property  be 
transferred  to  the  hands  of  a  reliable  trust  com- 
pany to  be  used  for  the  benefit  of  my  danchtcr 
ajifl  her  children  until  the  youngest  child  be- 
comes of  age. 

"I  do  hereby  appoint  my  son,  Coleman  Callo- 
way, executor  and  trustee  of  this  my  last  will 
and  testament  without  bond. 

"Signed  by  my  hand  this  15th  day  of  June, 
1901.  Lucy  Calloway." 

The  will  was  duly  probated  In  the  Fayette 
county  court,  and  Coleman  D.  Calloway  quali- 
fied as  executor  and  trustee  thereunder. 
Mrs.  Calloway's  estate  consisted  of  certain 
personal  property  and  a  farm  of  152  acres 
in  Fayette  county.  At  the  time  she  made 
ber  will,  and  at  the  time  of  her  death,  Lucy 
Calloway  had  two  children,  a  son,  Cole- 
man D.  Calloway,  and  a  daughter,  Woodie 
White;  and  on  said  dates  Woodie  White 
bad  three  children,  Calloway  White,  Eliza- 
beth White  Judy,  and  Nannie  White  Taylor, 


all  of  whom  were  more  than  21  years  of  age 
at  the  time  this  action  was  filed.    ' 

In  November,  1914,  this  action  was  Insti- 
tuted by  Coleman  D.  Calloway,  as  executoi 
and  In  his  own  right,  against  Mrs.  Woodie 
White  and  her  three  children  above  named, 
seeking  a  settlement  of  the  estate  of  Lucy  Cal- 
loway and  a  construction  of  her  will.  The  per- 
sonalty and  the  Income  or  rents  from  the  land 
received  during  the  minority  of  the  youngest 
granddaughter  have  been  distributed  in  ac- 
cordance with  the  win.  The  only  question 
now  pressed  relates  to  the  court's  construc- 
tion of  the  will  In  holding  that  It  failed  to 
dispose  of  the  land  and  the  future  rents. 

The  circuit  court  was  of  opinion  that, 
whatever  the  intention  of  Mrs.  Calloway 
might  have  been,  the  language  which  she 
used  in  her  will  only  disposed  of  the  income 
or  rent  from  her  real  estate  until  the  young- 
est grandchild  then  living  bad  arrived  at  the 
age  of  21  years;  that  as  to  the  remaining 
interest  in  the  real  estate  she  had  died  in- 
testate; and,  consequently,  that  the  land 
bad  passed  by  descent  to  her  children  Cole- 
man D.  Calloway  and  Woodie  White,  in  fee 
simple.  From  the  Judgment  Coleman  D. 
Calloway,  executor,  and  Calloway  White, 
Elizabeth  White  Judy,  and  Nannie  White 
Taylor  prosecute  this  .appeal. 

[1]  As  the  law  requires  a  will  of  both  real 
and  personal  estate  to  be  in  writing,  it  can- 
not, consistently  with  this  doctrine,  permit 
parol  evidence  to  be  adduced  either  to  con- 
tradict, add  to,  or  explain  the  contents  of 
such  will;  and  the  principle  of  this  rule 
evidently  demands  an  inflexible  adherence  to 
It,  even  where  the  consequence  is  a  partial 
or  total  failure  of  the  testatrix's  intended 
disposition.  It  would  have  been  of  little 
avail,  says  Jarman,  to  require  the  will  to  be 
in  writing,  or  to  fence  a  testator  around  with 
a  guard  of  attesting  witnesses.  If,  when  the 
written  instrument  failed  to  make  a  full  and 
explicit  scheme  of  his  disposition,  deficiencies 
might  be  supplied,  or  Its  inaccuracies  correct- 
ed from  extrinsic  sources.  1  Jarman  on 
Wills,  409.  In  40  Cyc.  1889,  the  rule  is  stat- 
ed as  follows: 

"A  will  cannot  be  constructed  by  a  mere  con- 
jecture as  to  the  intention  of  the  testator;  but 
it  is  the  intention  which  the  testator  expresses 
in  his  will  that  controls,  and  not  that  which  he 
m^y  have  had  in  his  mind,  or  which  is  manifest- 
ed by  some  other  paper  not  a  part  of  the  will,  or 
by  previous  declarations." 

And,  in  Wright  v.  Denn,  10  Wheat  204, 
6  L.  Ed.  303,  Mr.  Justice  Story  said: 

"It  is  not  suflScient  that  the  court  may  enter- 
tain a  private  belief  that  the  testator  intended  a 
fee ;  it  must  see  that  he  has  expressed  that  in- 
tention, with  reasonable  certainty,  on  the  face 
of  his  will.  For  the  law  will  not  snffer  the  heir 
to  be  disinherited  upon'  conjecture." 

[2]  While  the  purpose  of  construction,  as 
applied  to  wills.  Is  unquestionably  to  arrive 
at  the  intention  of  the  testator,  that  inten- 
tion is  not  that  which  existed  in  the  mind 
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of  tbe  testator,  but  that  which  Is  expressed 
by  the  language  of  the  will.  The  mle  Is  In- 
flexible that  sarronndlng  drcumstances  can- 
not be  resorted  to  for  the  purpose  of  Import- 
ing Into  the  will  any  Intention  which  Is  not 
there  expressed.  Extraneous  testimony  Is 
Incompetent  to  supply  an  Intentional  omis- 
sion, or  to  contradict  an  express  intention  in 
a  wlIL    GaldweU  t.  Caldwell,  7  Bush,  617. 

[S,  4]  Applying  these  rules  to  the  will  be- 
fore us,  we  find  that  Mrs.  Calloway  under- 
takes to  dispose  of  her  personal  property; 
she  uses  apt  words  for  that  purpose.  But, 
when  she  comes  to  deal  with  her  real  estate, 
she  does  not  say  that  It  shall  be  divided  Into 
two  equal  parts,  but  that  the  proceeds  of  the 
land  shall  be  so  divided ;  and,  in  the  next 
paragraph,  in  speaking  of  the  part  going  to 
her  daughter  Woodie,  she  speaks  of  It  as  her 
part  of  the  Income,  showing  clearly  that, 
where  she  used  the  word  "proceeds,"  she 
meant  the  Income  or  rent  of  the  land.  In  ad- 
dition, to  show  that  this  was  her  Intention, 
she  directs  that  one  part  thereof  is  to  be  used 
by  her  son  Coleman  Calloway,  evidently  re- 
ferring to  the  Income  or  rent  of  the  land.  It 
Is  only  in  one  of  the  later  lines  of  the  will 
that  she  speaks  Inferentlally,  at  most,  of  her 
real  estate,  by  saying  that.  If  it  should  be 
thought  advisable  to  sell  and  have  a  division 
after  the  expiration  of  the  minority  period, 
she  appoints  her  son  Coleman  D.  Calloway 
"executor  and  trustee  of  the  same."  This 
sentence  is  perhaps  Incomplete.  But  It  is 
sufficient  to  indicate  that  the  testatrix  con- 
templated that  the  land  was  not  to  be  divided 
or  sold  until  the  youngest  of  her  grandchil- 
dren should  become  21  years  of  age. 

It  Is  clear,  tlierefore,  that  in  the  portion  of 
the  will  preceding  the  words  "after  the 
youngest  of  my  grandchildren  become  of  the 
age  of  21  years,"  there  is  no  actual  dLqMsi- 
tion  of  any  portion  of  the  real  estate:  it 
treats  only  with  the  income  or  rent  derived 
therefrom.  It  is  true  that,  in  some  cases,  the 
courts  have  held  that  a  disposition  of  the 
proceeds  of  the  income  of  property  was 
equivalent  to  the  disposition  of  the  property 
itself;  but  in  such  cases  those  words  were 
not  modified  by  other  expressions  in  the  will, 
such  as  we  have  here.  After  the  clause  last 
above  referred  to,  the  testatrix  undertakes 
to  appoint  Coleman  Calloway  as  executor  and 
trustee  of  tbe  will;  and  she  then  provides 
that.  If  Coleman  should  die  without  heirs,  his 
sister  and  her  children  should  inherit  his  por- 
tion of  her  estate,  without  in  any  way  signi- 
fying what  that  portion  was. 

So,  at  the  most,  the  appellants  can  only 
contend  that  there  was  a  break  in  the  lan- 
guage of  the  testatrix,  which  shows  on  its 
face,  perhaps,  that  there  has  been  an  omis- 
sion of  something  wlilch  she  Intended  to  say, 
or  which  she  failed  to  say.  Perhaps  this 
omission  was  the  final  disposition  of  her  real 
estate;  and  perhaps  It  was  not  Neither  can 
it  be  said  that  there  is  a  devise  of  the  land 
to  Coleman  D.  Calloway  and  Mrs.  White,  by 


implication.  The  rule  as  to  what  will 
amount  to  a  devise  by  implication  is  stated 
as  follows  in  40  Cya  1390 : 

"In  order  to  carry  out  the  intention  of  a  tes- 
tator and  prevent  the  will  from  failing  of  ef- 
fect, a  devise  or  bequest  may  be  implied,  al- 
though It  has  not  been  formally  exprease<l  in 
the  will,  unless  the  implication  violates  public 
policy  or  some  settled  rule  of  positive  law.  Tbe 
presumption,  however,  is  very  'strong  against 
tbe  testator  havine  intended  any  devise  or  be- 
quest not  set  fortb  in  his  will,  and  in  order 
that  the,  devise  or  bequest  may  be  effectual  the 
implication ' must  be  a  necessary  one;  that  is, 
the  probability  of  an  intention  to  make  the  de- 
vise or  bequest  implied  must  appear  from  the 
will  to  be  so  strong  that  a  contrary  intention 
cannot  reasonably  be  supposed  to  have  existed 
in  the  testator's  mind.  Such  an  implication 
cannot  rest  on  mere  conjecture,  although  it  is 
not  required  that  the  implication  be  absolutely 
irresistible.  Where  a  testator  erroneously  re- 
cites in  his  will  that  he  has  by  the  will  given 
certain  property  when  he  has  not  effectually 
done  so,  such  recital  may  be  taken  as  sufficient 
evidence  and  expression  of  his  intention  to  giv» 
by  will,  and  tbe  devise  or  bequest  mast  be  im- 
plied ;  but  such  an  implication  will  not  arise 
rrom  an  erroneous  recital  that  he  has,  by  some 
instrument  other  than  the  will,  ^ven  property 
to  a  certain  named  person,  when  u  fact  he  has 
not  done  so,  nor  will  such  an  implication  arise 
from  an  erroneous  recital  that  some  other  per- 
son, independent  of  the  will,  has  title  to  or  an 
interest  in  the  property,  or  from  a  mere  recital 
that  the  testator  is  about  to  make  a  conveyance 
to  a  certain  person." 

In  Crane  t.  Doty,  1  OMo  St  279,  the  court 
said: 

"In  order  to  raise  an  estate  by  Implication, 
the  two  following  circumstances  must  concur: 
First,  an  interest  or  estate  in  the  property,  less 
than  the  whole,  must  be  created  expressly  by 
the  will,  in  order  that  it  may  appear  that  the 
testator  had  the  disposition  ot  the  property  in 
his  mind;  second,  the  person  to  take  by  impli- 
cation must  be  named  or  described  in  connection 
with  the  raising  of  such  interest  or  estate." 

And  In  Parker  v.  Tootal,  11  H.  L.  Cas.  43» 
11  Jur.  N.  S.  186,  12  I*  T.  N.  S.  89,  Lord 
Westbury,  in  defining  implication,  said: 

"Implication     may    be    founded    upon    two 

? rounds:  It  may  either  arise  from  an  elliptical 
orm  of  expression,  which  involves  and  implies 
something  else  as  contemplated  by  the  person 
using  the  expression ;  or  the  implication  may  t>e 
founded  upon  the  form  of  rift  or  upon  a  direc- 
tion to  do  something  which  cannot  be  carried 
into  effect  without  oi  necessity  involving  some- 
thing else,  *  •  *  which  is  a  consequence  nec- 
essarily resulting  from  that  direction." 

With  regard  to  the  expression  "necessary 
implication"  Lord  Eldon,  In  Willilnson  v 
Adam,  1  Yes.  &  B.  422,  said: 

"In  construing  a  will,  conjecture  must  not 
be  taken  for  implication;  but  necessary  fanpli- 
cation  means,  not  natural  necessity,  but  so- 
strong  a  probability  of  intention  that  an  inten- 
tion contrary  to  that  which  is  imputed  to  the- 
testator  cannot  be  supposed." 

But  a  gift  by  implication  will  not  be  in- 
ferred from  mere  silence ;  It  must  be  found- 
ed on  expressions  in  the  wiU.  Nlckerson  ▼. 
Bowly,  8  Mete.  (Mass.)  424;  Jones  t.  Oane^ 
205  Mass.  37,  91  N.  E.  129;  Be  Beinhardt, 
74  Cal.  865, 16  Paa  13;  O'Heam  v.  0'Hearn» 
114  Wis.  428,  00  N.  W.  450,  68  L.  E,  A.  105; 
Langston  v.  Langston,  2  Clark  &  F.  194;  Ab- 
bott V.  Middleton,  7  H.  U  Ca&  68.    In  the 
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final  analysis,  however,  ft  la  upon  the  prin- 
ciple of  carrying  into  effect  the  supposed  In- 
tention of  the  testator  that  all  the  cases  of 
devise  by  implication  rest  If  the  language 
employed  by  the  testator  cannot  reasonably 
be  accounted  for,  except  upon  the  supposi- 
tion that  he  intended  to  make  a  certain  dis- 
position, but,  through  lack  of  learning,  want 
of  adrice,  inadvertence,  or  mistake,  failed  to 
TiGe  the  legal  or  proper  phrases,  the  courts 
will  carry  into  effect  the  intention  so  shown 
by  implying  such  disposition,  unless  that  dis- 
position would  contravene  some  well-estab- 
lished legal  rulei  Connor  v.  Gardner,  230 
111.  258,  82  N.  £}.  640,  16  L.  R.  A.  (N.  S.)  78, 
and  note. 

But  the  will  before  na  does  not  show  such 
an  ineffectual  attempt  to  devise  the  testa- 
trix's real  estate  as  would  amount  to  a  de- 
vise by  implication.'  We  have  no  authority 
to  make  a  will  for  the  testatrix ;  we  can  only 
undertake  to  apply  the  rules  of  law  to  her 
language  as  we  find  it  The  words  "die  with- 
out Issue,"  and  equivalent  phrases,  are  uni- 
formly held  in  this  state  to  mean  "die  with- 
out Issue  in  the  lifetime  of  the  testator,"  un- 
less some  other  period  is  clearly  fixed  by 
the  wllL  Webster  v.  Webster,  93  Ky.  632, 
21  S.  W.  832,  15  Ky.  Law  Rep.  97 ;  Washer 
V.  Washer,  148  Ky.  645,  137  S.  W.  227; 
BlackweU  v.  Blackwell,  147  Ky.  264,  143  S. 
W.  1010;  Bumam  v.  Suttlei  148  Ky.  495, 147 
S.  W.  3.  This  limitation  in  the  will  before 
US  refers,  therefore,  to  Coleman  D.  Callo- 
way's death  before  the  death  of  the  testa- 
trix, an  event  which  did  not  happen. 

[S]  We  conclude,  therefore,  that  the  testa- 
trix failed  to  make  a  final  disposition  of  her 
land;  and,  under  the  well-established  rule 
of  law,  that  portion  of  her  estate  descended 
to  her  son  and  daughter,  as  her  heirs. 

Judgment  affirmed. 


PATNB  V.  VOWELS  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct  6,  1916.) 

1.  Set-Otf  awd  Oopnteboiaim  «=>22(2),  29(3) 
—Statute. 
Civ.  Code  Prac.  S  96,  subsec.  2,  defines  a 
set-off  as  a  cause  of  action  arising  upon  a  con- 
tract, judgment,  or  award  In  favor  of  a  defend- 
ant against  a  plaintiff,  or  against  bim  and  an- 
other, which  cannot  be  pleaded  except  in  an 
action  upon  a  contract,  Judgment,  or  award,  and 
subsection  1  defines  a  counterclaim  as  a  canse 
of  action  in  favor  of  a  defendant  against  a 
plaintiff  arising  out  of  the  contract  or  transac- 
tion stated  in  the  petition  as  the  foundation  of 
plaintiff's  claim,  or  which  is  connected  with  the 
subject  of  the  action.  Plaintiff  brought  suit 
to  enjoin  defendants  from  maintaining  a  ditch 
on  the  ground  that  it  diverted  the  natural  flow 
of  water  and  injured  his  land,  and  to  recover 
damages  therefor,  and  defendants  filed  a  set-off 
and  counterdaim,  pleading  that  an  embankment 
on  plaintifTs  land  diverted  the  natural  flow  of 
water  and  injured  their  land,  and  sought  an 
injunction  and   damages,   to  whidi   set-off  and 


counterclaim  the  plaintiff  demurred.  BeJd,  that 
as  defendants'  cause  of  action  did  not  arise  upon 
a  contract  judgment,  or  award,  and  as  it  did 
not  arise  out  of  tite  transaction  stated  in  the 
petition,  it  was  not  available  either  as  a  set- 
off or  cotmterclaim. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent -Dig.  tf  81-83,  61;  Dec. 
Dig.  <S=»22(2),  29(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Counterclaim;  Set-Off.] 

2.  Pleaoino  «=>207— Sfeoiai.  Dekcbbeb  — 

Set-Off  and  Countkrclaim. 
Under  Civ.  Code  Prac.  §  92,  subsecs.  1-4, 
defining  a  special  demurrer,  where  tbe  court  bad 
jurisdiction  both  of  the  parties  and  of  the  subject 
of  the  action,  and  where  defendants  had  the  le- 
gal capacity  to  sue,  and  where  no  other  action 
was  pending  in  the  state  between  tbe  same  par- 
ties for  the  same  cause,  and  where  there  was  no 
defect  of  parties  plaintiff  or  defendant  the  im- 
propriety of  defendants'  set-off  and  counterclaim 
could  not  be  raised  by  a  special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  511,  612;  Dec.  Dig.  <S=>207.] 

8.  Pleading  «=»352— Set-Off  and  Countbb- 

0I.AI1I— Motion  to  Stbikx. 
A  proper  way  to  question  the  impropriety 
of  the  set-off  and  counterclaim  is  by  motion  to 
strike. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f§  1078-1091,  1126;  Dec.  Dig.  «=» 
352.] 

4.  Pleading  «:=205(1)— Set-Off  and  Ooun- 
TXBCLAni — Genekal  Demtjbreb. 

A  proper  way  to  question  the  Impropriety  of 
the  set-off  and  counterclaim  was  by  a  general  de- 
murrer, challenging  the  cause  of  action  pleaded 
in  the  set-off  and  counterclaim,  the  question  in 
such  case  being  whether  the  set-off  and  counter- 
claim states  a  cause  of  action  which  is  available 
as  a  defense  against  the  idaintifTs  claim. 

[Ed,  Note.— For  other  cases,  see  Pleading, 
<3ent  Dig.  g  491;   Dec.  Dig.  <8=»205(1).] 

5.  Set-Off  and  CotrNTEBCi.AiM  <S=>54  —  Db- 

MUBBEB— WaIVEB. 

In  a  suit  to  enjoin  the  maintenance  of  a 
ditch  alleged  to  divert  the  natural  course  of  wa- 
ter and  for  damages,  wherein  defendants  pleaded 
by  way  of  set-off  and  counterclaim  that  an  em- 
bankment on  plaintiff's  land  diverted  the  natural 
flow  of  water  and  injured  their  land,  wherein 
plaintiff  first  joined  issue  on  the  set-off  and 
counterclaim,  the  objection  to  the  set-off  and 
counterclaim  was  not  waived  by  his  subsequent 
demurrer,  filed  before  submission  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  Si  124,  125;  Dec.  Dig. 
iS=>54.] 

6.  Costs  4s>60  —  Dklat  in  Pleading  —  De- 

UDBBEB. 

In  such  case,  and  in  view  of  the  code  pro- 
vision that  failure  to  file  a  general  demurrer  on 
the  ground  that  the  answer  does  not  state  a 
ground  of  defense  does  not  amount  to  a  waiver, 
but  that  a  failure  to  file  the  demurrer  in  proper 
time  will  render  the  party  so  falling  liable  for 
all  costs  resulting  from  such  failure,  the  plain- 
tiff was  liable  for  the  costs  accruing  by  reason 
of  his  failure  to  file  his  demurrer  in  proper  time. 
[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  S  216;   Dec.  Dig.  <8s>50.] 

7.  DiBUiBSAL   AND   NoNSurr   ®=»75— Set-Off 

and   OoUNTEBOLAIlf   —   DiSMISSAI.   WITHOUT 

Prejudice. 
In  an  action  to  enjoin  the  maintenance  of  a 
ditch  diverting  the  natural  flow  of  water  and  for 
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damages,  where  a  set-off  and  connterclaim  conld 
not  be  pleaded,  and  where  the  plaintiff's  objec- 
tion thereto  was  not  waived,  the  set-off  and 
coanterdaim  should  have  been  dismissed,  with- 
out prejudice  to  a  future  action  thereon. 

[EM.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dis.  i  169;    Dec.  Dig.  <3=3 

Appeal  from  Circuit  Conrt,  Daviess  Connty . 

Suit  for  Injunction  by  Ignatius  Payne 
against  Martha  Vowels  and  others,  with  plea 
of  set-off  and  connterclaim  and  prayer  for  an 
injunction.  Judgment  granting  relief  to  both 
parties  and  transferring  the  case  to  the  com- 
mon-law docket  to  hare  a  jury  pass  on  the 
question  of  damages,  where  plaintiff's  claim 
for  damages  was  not  allowed,  and  where  dam- 
ages were  awarded  to  the  defendants,  and 
plaintiff  appeals.  Judgments  in  favor  of  de- 
fendants reversed,  and  cause  remanded. 

James  J.  Sweeney  and  W.  T.  Ellis,  both  of 
Owensboro,  for  appellant  E.  B.  Anderson 
and  C.  M.  Finn,  both  of  Owensboro,  for  ap- 
pellees. 

CLAT,  C.  Appellant  is  the  owner  of  a 
tract  of  land  containing  70  acres,  lying  north 
or  a  tract  of  land  owned  by  appellees  contain- 
ing 75  acres.  Between  the  two  tracts  is  a 
county  road.  On  the  north  side  of  the  road 
and  on  the  south  side  of  appellant's  land 
there  is  a  ditch  running  the  entire  length 
of  appellant's  land  and  emptying  Into  a 
ditch  built  by  the  county.  On  the  south  side 
of  this  ditch  Is  an  embankment,  whose  height 
varies  from  1  to  3  feet  On  appellees'  land  is 
a  ditch  running  north  and  south  for  a  dis- 
tance of  about  150  yards.  This  suit  was 
originally  brought  by  appellant  against  ap- 
pellees to  enjoin  them  from  maintaining  the 
150-yard  ditch,  on  the  ground  that  It  di- 
verted the  natural  flow  of  the  water  and 
injured  appellant's  land,  and  to  recover  dam- 
ages therefor.  Appellees  filed  an  answer, 
set-off,  and  counterclaim,  denying  the  allega- 
tions of  the  petition,  and  pleading  that  the 
embankment  above  referred  to  diverted  the 
natural  flow  of  the  water  and  injured  their 
land.  They  asked  that  appellant  be  enjoined 
from  maintaining  the  embankment  and  for 
damages  growing  out  of  its  maintenance.  On 
May  10,  1912,  appellant  began  the  taking  of 
testimony  by  deposition.  These  depositions 
were  filed  on  May  16,  1912.  On  May  27, 1912, 
appellant  filed  a  demurrer  to  the  second  para- 
graph of  the  answer,  asking  that  the  em- 
bankment be  removed,  and  that  appellees  be 
awarded  damages  for  its  maintenance.  On 
final  hearing  the  chancellor  granted  the  re- 
lief asked  for  by  both  parties,  and  then  trans- 
ferred the  case  to  the  common-law  docket  for 
the  purpose  of  having  a  jury  pass  on  the 
question  of  damages.  Appellant's  claim  for 
damages  was  not  allowed.  Damages  In  the 
sum  of  ?310  were  awarded  appellees.  From 
the  above  Judgments  this  appeal  is  prose- 
cuted. 


[1]  Tte  principal  ground  urged  for  re- 
versal Is  the  failure  of  the  trial  court  to  sus- 
tain the  demurrer  to  the  second  paragraph 
of  appellees'  answer,  set-off,  and  counter- 
claim. A  set-off  is  a  cause  of  action  arising 
upon  a  contract,  judgment,  or  award  In  favor 
of  a  defendant  against  a  plaintiff,  or  against 
him  and  another;  and  It  cannot  be  pleaded 
except  In  an  action  upon  a  contract,  judg- 
ment, or  award.  Civil  Code,  |  96,  snbsec.  2. 
A  counterclaim  is  a  cause  of  action  in  fa- 
vor of  a  defendant  against  a  plaintiff,  or 
against  him  and  another,  which  arises  out 
of  the  contract,  or  transactions,  stated  In  the 
petition  as  the  foundation  of  plaintiff's  claim, 
or  which  Is  connected  with  the  subject  of  the 
action.  Civil  Code,  §  96,  subsea  1.  Here  ap- 
pellees' cause  of  action  does  not  arise  upon  a 
contract,  judgment,  or  award  In  their  favor 
against  the  appellant,  or  against  him  and 
another.  It,  therefore,  follows  that  the  cause 
of  action  stated  In  the  second  paragraph  of 
appellees'  answer  Is  not  available  as  a  set- 
off. Nor  Is  It  available  as  a  counterclaim. 
Appellant  sued  to  enjoin  the  maintenance  of 
a  ditch  located  on  the  farm  of  appellees  and 
to  recover  damages  growing  out  of  the  diver- 
sion of  the  natural  flow  of  the  water  by  the 
ditch.  In  the  second  paragraph  of  their  an- 
swer the  appellees  ask  that  appellant  be  en- 
joined from  maintaining  the  embankment  lo- 
cated on  his  land,  and  for  damages  growing 
out  of  the  diversion  of  the  water  by  the  em- 
bankment. Clearly  this  cause  of  action  does 
not  arise  out  of  the  transaction  stated  in  ap- 
pellant's petition  as  the  foundation  for  his 
claim,  nor  is  It  connected  in  any  way  with 
the  subject  of  the  action.  On  the  contrary, 
It  Is  a  separate.  Independent  cause  of  action, 
and  cannot,  therefore,  be  the  subject  of  a 
counterclaim. 

12-1]  But  appellees  insist  that  appellant 
waived  his  right  to  object  to  the  second  para- 
graph of  their  answer,  set-off,  and  counter- 
claim, because  he  first  filed  a  reply  and  began 
taking  his  proof  before  filing  a  demurrer. 
In  support  of  this  position  appellees  rely  on 
the  cases  of  Boyd  v.  Day,  3  Bush,  617,  and 
Lee  V.  Russell,  38  S.  W.  874,  18  Ky.  liftw 
Rep.  953.  In  the  case  of  Boyd  v.  Day,  supra, 
Boyd  sued  Day  and  Gorrell  upon  a  note. 
They  pleaded  the  loss  of  a  horse  by  way  of 
counterclaim  and  set-off.  Without  filing  a 
demurrer  or  other  motion,  Boyd  went  to  trial 
upon  the  issue.  The  court  held  that  all 
objections  to  the  counterclaim  were  waived 
by  the  replication  and  Issue.  In  the  case 
of  Lee  V.  'Bussell,  supra,  there  was  a  defect 
of  parties.  No  demurrer  was  Interposed  un- 
til long  after  the  filing  of  the  reply  joining 
issue  on  the  merits  of  defendant's  claim. 
In  deciding  the  case  the  court  proceeded  on 
the  theory  that  there  was  a  defect  of  parties, 
which  could  be  raised  only  by  special  de- 
murrer, and  that  under  section  92,  subsec. 
4,  of  the  Civil  Code,  this  ground  of  objec^wi 
was  waived  by  the  reply.   A  special  demurrer 
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is  an  objection  to  a  pleading  which  shows: 

(1)  That  the  court  has  no  jurisdiction  of  the 
defendant  or  of  the  subject  of  the  action ;  or 

(2)  tliat  the  plaintiff  has  no  legal  capacity  to 
sue;  or  (3)  that  another  action  Is  pending  In 
this  state,  between  the  same  parties,  for  the 
game  cause;  or  (4)  that  there  Is  a  defect 
of  parties,  plaintiff  or  defendant  Civil  Code, 
i  92,  subsecs.  1-4.  In  the  case  under  consid- 
eration the  court  had  JnrlsdlcUon  both  of 
the  parties  and  of  the  subject  of  the  action. 
Appellees  had  the  legal  capacity  to  sue.  No 
other  action  was  pending  In  this  state,  be- 
tween 'the  same  parties,  for  the  same  cause. 
There  was  no  defect  of  parties,  plaintiff  or 
defendant.  Clearly,  therefore,  the  impro- 
priety of  the  set-off  and  counterclaim  Is  not 
a  question  to  be  raised  by  special  demurrer. 
The  only  way  to  raise  the  question,  therefore. 
Is  by  a  motion  to  strike,  or  a  general  demur- 
rer which  challenges  the  cause  of  action 
pleaded  In  the  set-off  and  counterclaim.  The 
question  In  such  a  case  Is  whether  or  not  the 
set-off  and  counterclaim  states  a  cause  of 
action  which  is  available  as  a  defense  against 
the  claim  of  plaintiff.  Where  the  set-off  or 
counterclaim  is  improperly  pleaded.  It  does 
not  state  a  ground  of  defense.  Under  our 
Code,  failure  to  file  a  general  demurrer  on 
the  ground  that  the  answer  does  not  state 
a  ground  of  defense  does  not  amount  to  a 
waiver,  bnt  a  failure  to  file  the  demurrer  In 
proper  time  will  render  the  party  so  falling 
liable  for  all  costs  resulting  from  such  fail- 
ure. While  It  is  true  that  In  tills  case  appel- 
lant first  Joined  Issue  on  the  set-off  and 
connterclalm  and  subsequently  filed  a  demur- 
rer, the  demurrer  was  filed  l)efore  submission 
of  the  case.  We,  therefore,  conclude  that 
the  objection  to  the  set-off  and  counterclaim 
was  not  waived,  but  that  appellant  was 
merely  rendered  liable  for  the  costs  accru- 
iDg  out  of  such  failure. 

[7]  Since  the  set-off  and  counterclaim 
coald  not  be  pleaded  in  this  action,  and  since 
Oie  objection  thereto  was  not  waived,  It 
follows  that  the  set-off  and  counterclaim 
should  have  been  dismissed  without  preju- 
dice to  a  future  action  thereon,  and  that  ap- 
pellant should  have  been  held  liable  for  the 
costs  growing  out  of  his  failure  to  file  the 
demurrer  In  time. 

The  Judgments  In  favor  of  appellees  are 
reversed,  and  cause  remanded  for  proceed- 
ings consistent  with  thla  opinion. 


HATES  V.  COMMONWEALTH. 

(Conrt  of  Appeals  of  Kentucky.    Oct.  3,  1916.) 

L  BuseiABT  <S=2— Eftect  or  Common  Law. 
A«  the  common  law,  where  it  baa  not  been 
modified  or  supplemented  by  statute,  is  yet  in 
force  in  Eentuclcy,  where  burglary  has  been  rec- 
ognized in  the  statute  law  by  providing  a  pen- 


alty therefor,  the  cottubon-Iaw  detcripUon  of  the 
offense  will  govern. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  §$  1-3;   Dec.  Dig.  €=5»2.] 

2.  BuEOLART  «=>4  —  "Mamsion  House"  — 
Home  of  Fsiendlkss. 

Breaking  and  entering  in  the  nighttime  of  a 
charitable  institution  known  as  the  Home  of  the 
Friendless  with  the  intention  of  committing  rape 
upon  some  female  in  the  house  constitnted  bur- 
glary, "burglary"  being  the  breaking  and  en- 
tering in  the  nighttime  of  the  "mansion  house" 
of  another  with  intent  to  commit  some  felony. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  §§  14r-18;  Dec  Dig.  e=>4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Burglary;  Mansion 
House.} 

3.  BuBGLABT  «=»4l(4)— Evidence— SxTFtTCiEN- 

OT. 

In  a  prosecution  for  burglary,  evidence  held 
to  Justify  a  fiudiag  that  forcible  means  were 
used  by  defendant  and  his  companion  to  obtain 
an  entrance. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  g  97;   Dec.  Dig.  (3=341(4).] 

4.  BuBOLABT  «=>41(1)  —  Evidence  —  Weight 

AND  SUFFICIENCT. 

In  a  prosecution  for  burglary,  a  defendant 
may  not  escape  punishment  merely  by  testifying 
that  his  intention  was  not  to  commit  a  felony,  or 
any  other  offense,  or  by  the  circumstances  that 
no  felony  or  other  offense  was  in  fact  committed 
by  him,  but  in  this  class  of  cases  a  conviction 
may  be  had  on  circumstantial  evidence,  although 
this  circumstantial  evidence  tending  to  show 
the  guilt  may  be  directly  in  conflict  with  and 
contrary  to  the  direct  and  circumstantial  evi- 
dence on  behalf  of  the  accused  tending  to  show 
his  innocence. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §  94;  Dec.  Dig.  <S=941(1).] 

5.  Criminal  Law  €=»774  —  Instructions  — 
i ntent— i ntoxication. 

In  burglary,  and  other  crimes  requiring 
criminal  intent,  it  is  proper,  when  the  evidence 
justifies  it,  to  submit  an  instruction  on  the 
drunken  condition  of  defendant  at  the  time  of 
the  commission  of  the  acts  charged  for  the  pur- 
pose of  showing  that  on  account  of  his  drunken 
or  intoxicated  condition  he  could  not  have  had 
any  criminal  intent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1829-1832;  Dec.  Dig.  <^=> 
774.] 

6.  CsnuNAL  Law  ^=9774  —  Inbtbuctions  — 
Intoxication. 

In  a  prosecution  for  burglary,  where  defend- 
ant had  sufiScicnt  mind  and  memory  to  give  a 
connected  narrative  of  everything  that  happen- 
ed and  to  relate  in  detail  all  facts  and  circum- 
stances that  might  excuse  his  conduct  his  un- 
supported evidence  that  he  was  drunk  will  not 
entitle  him  to  an  instruction  on  this  subject 
nor  will  the  failure  to  so  instruct  be  prejudicial 
error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1829-1832;  Dec.  Dig.  <Ss» 
774.] 

7.  Witnesses  ®=»837(2)  —  Iufeachmbnt  — 
Chabaotee— Accused. 

In  a  prosecution  for  burglary,  where  de- 
fendant ottered  himself  as  a  witness,  evidence 
that  his  moral  character  and  reputation  for 
truth  and  veracity  were  l>ad  was  admissible  for 
the  purpose  of  affecting  his  credibility  as  a  wit- 
ness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S  1113;   Dec.  Dig.  <S=»337(2).J 
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&  CBntlRAI.    IiiLW    «ss>1038(2)— Afpraj>-Ob- 

JECTiONS  Raised — Instbuotionb. 
In  a  prosecution  for  bnrglary,  failure  of  the 
court  to  admonish  the  jury  that  evidence  as  to 
the  character  of  defendant  is  only  to  affect  bis 
credibility  as  a  witness  is  not  reversible  error, 
unless  by  exception  or  objection  or  motion  made 
at  the  time  the  attention  of  the  court  is  called 
to  the  necessity  for  so  admonishing  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2646;  Dec.  Dig.  <e=>1038(2).] 

9.  Cbiminai,  Law  (S=»1173(2)  —  Appeal  — 

HaBHLESS  EbBOB— lNaTBt7CTI0Na. 

Failure  of  the  court  to  admonish  the  jury 
that  character  evidence  is  only  received  for  the 
purpose  of  affecting  deFendanrs  credibilit;^  as  a 
witness,  after  being  reqoeeted  to  do  so,  is  not 
reversible  error,  unless  it  appears  from  the 
whole  record  that  the  substantial  rights  of  the 
accused  were  prejudiced. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  3165;  Dea  Dig.  «=»1173(2).] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Guthrie  Hayes  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

Samuel  H.  Crossland  and  Clay  &  Reed,  all 
of  Paducata,  for  appellant  M.  M.  Logan, 
Atty.  Gen.,  and  Chas.  H.  Morris,  Asst  Atty. 
Gen.,  for  the  Commonwealtb. 


CARROLL,  J.  The  Indictment  charged  the 
appellant  with  the  offense  of  burglary  com- 
mitted In  manner  and  form  as  follows: 

"That  said  Guthrie  Hayes  in  the  said  county 
of  McCracken  on  the  7th  day  of  January,  1916, 
and  before  finding  this  indictment,  did  felonious- 
ly and  in  the  nighttime  break  and  enter  the 
house  of  the  Home  of  the  Friendless,  same  being 
a  charitable  institution  in  the  city  of  Paducah, 
where  the  poor  and  destitute  persons  are  kept 
and  cared  tor,  with  the  intention  of  committing 
a  rape  upon  and  having  sexual  Intercourse 
with  some  female  in  said  house  against  her 
will.  The  said  breaking  and  entering  aforesaid 
consisted  in  using  force  and  violence  to  a  win- 
dow thereto,  same  being  a  part  of  said  house 
used  and  occupied  by  the  Home  of  the  Friend- 
less—against the  peace  and  dignity  of  the  com- 
monwealth of  Kentucky." 

The  Home  of  the  Friendless  is  a  reforma- 
tory Institution  for  young  girls  located  In  the 
city  of  Paducah,  and  at  the  time  of  the 
offense  charged  against  the  defendant  there 
were  confined  In  the  Institution  about  60 
homeless  or  delinquent  young  girls  In  (diarge 
of  a  matron  and  other  officers  and  attend- 
ants. 

The  appellant,  who  was  about  19  years 
old,  In  company  with  a  young  fellow  named 
Earl  Pheonls,  went  to  the  building  occupied 
by  this  Institution  at  a  late  hour  one  night, 
and  after  securing  an  entrance  by  forcibly 
evening  a  window  secured  by  a  lock,  he  and 
his  companion,  each  In  the  possession  of  a 
gun,  went  Into  the  building.  Soon  after  their 
entrance  the  noise  they  were  making  disclos- 
ed their  presence  to  some  of  the  Inmates,  who 
tamed  on  the  electric  lights,  and  Immediate- 
ly thereupon  the  appellant  and  his  companion 
made  their  escape  from  the  building,   firing 


as  they  fled  sevetal  Shots  from  the  guns  in 
their  possession. 

It  farther  appears  from  the  evidence  that 
the  appellant  had  been  seen  loitering  about 
the  premises  on  several  occasions  previous 
to  this  with  the  purpose  of  meeting  or  speak- 
ing to  a  girl  about  sixteen  years  old  confined 
in  the  Institution,  and  whom  he  had  known 
before  her  commitment 

The  appellant  In  his  own  behalf  testified 
that  he  went  to  the  Institution  for  the  pur- 
pose of  seeing  this  girl,  whom  he  had  known 
all  his  Ufe,  and  had  met  clandestinely  at 
the  gate  or  in  the  yard  of  the  institution 
several  times  before  this,  and  in  the  building 
two  or  three  times;  that  they  had  been 
sweethearts  for  a  long  time,  and  be  had  re- 
ceived from  her  letters,  some  of  which  were 
exhibited  in  the  evidence ;  that  on  the  night 
in  question  he  was  drunk,  and  went  to  the 
institution  with  Pheonls  for  the  purpose  of 
seeing  this  g;lrl,  but  did  not  see  her  on  ac- 
count of  their  discovery  before  he  had  op- 
portunity. He  further  testified  that  he  never 
had  any  Immoral  or  lmpr<9er  relations  with 
the  girl,  and  did  not  go  to  the  home  this 
night  for  any  immoral  purpose  or  with  the 
Intention  of  raping  or  having  Intercourse 
with  her;  that  on  account  of  his  inebriated 
condition  he  could  not  say  for  what  purpose 
he  and  his  companion  carried  loaded  g^ns. 
He  denied  breaking  the  lock  on  the  vrlndow, 
and  said  that  the  window  through  which  he 
entered  the  building  was  open  at  the  time 
he  went  in. 

Although  it  was  shown  that  at  other  times 
he  had  met  this  girl  in  the  building  and  on 
the  premises  connected  therewith,  there  la 
no  evidence  that  on  this  occasion  he  went 
there  imder  any  understanding  or  arrange- 
ment with  her  or  that  she  knew  he  would 
come. 

With  the  evidence  substantially  In  this 
condition,  the  court.  In  connection  with  an 
Instruction  on  the  subject  of  reasonable 
doubt,  and  after  advising  the  jury  that  they 
could  not  convict  the  appellant  unless  they 
believed  that  he  forcibly  broke  Into  and  en- 
tered the  house  for  the  purpose  of  commit- 
ting a  rape  by  having  sexual  Intercourse 
with  some  female  In  the  house,  against  her 
will,  told  the  Jury  that: 

If  they  believed  "from  the  evidence  in  this  case 
to  the  exclusion  of  a  reasonable  doubt  that  in 
this  county,  and  before  the  finding  of  the  indict- 
ment, the  defendant  Guthrie  Hayes,  did  felonir 
ously  in  the  nighttime  break  and  enter  the  house 
of  the  Home  of  the  Friendless,  same  being  a 
charitable  institution  in  the  dty  of  Paducah 
where  poor  and  destitute  children  are  kept  and 
cared  for,  and  that  he  did  so  with  the  intention 
of  committing  a  rape  by  having  sexual  inter- 
course with  some  female  in  said  house  against 
her  will,  and  that  the  said  breaking  consisted 
in  using  force  and  violence  to  a  window  thereto, 
which  was  a  part  of  said  house  or  Home  of  the 
Ftiendless,  then  you  will  find  the  defendant 
guilty  of  a  felony  and  fix  his  punishment  at  con- 
finement in  the  penitentiary  of  this  state  for  an 
indeterminate  sentence  and  indefinite  period  of 
time,  not  less  than  a  certain  time  nM*  more  than 
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«  certain  otiher  dme,  to  be  named  and  fixed  by 
you  in  your  verdict;  but  in  fixing  his  jpuniah- 
ment  under  this  instruction,  if  you  do  fix  any, 
you  cannot  fix  it  at  leaa  than  two  years  nor  more 
than  ten  years  in  the  penitentiary." 

Under  the  evidence  and  instractiona  the 
Jury  found  the  appellant  guilty  and  fixed  Tola 
punlsbmeDt  at  confinement  In  the  penitentia- 
ry for  not  less  than  three  years  nor  more 
than  three  years  and  one  month,  and  the 
court  sentenced  him  to  confinement  in  the 
House  of  Reform  untU  be  became  twen- 
ty-one years  of  age,  and  then  to  the  state 
penitentiary  for  the  remainder  of  his  term. 

On  this  appeal  a  reversal  is  asked  because 
of  error  of  the  trial  court  in  overruling  a 
demurrer  to  the  indictment,  In  refusing  to 
direct  the  Jury  to  find  the  appellant  not  guil- 
ty, and  In  mlalnstructlng  the  Jury. 

[1]  Flrat,  aa  to  the  indictment:  The  stat- 
ute law  of  Kentucky  does  not  describe  the 
offense  of  burglary.  It  is  merely  provided  In 
■action  1169  of  the  Kentucky  Statutes  ttvat: 

"Bvery  person  guUty  of  •  •  •  burglary 
•kail  be  confined  in  the  penitentiary  not  leas 
than  two  nor  more  than  ten  years." 

Burglary,  however,  is  a  well-known  com- 
mon-law offense,  and,  as  the  common  law, 
where  It  has  not  been  modified  or  supple- 
mented by  statute,  is  yet  In  force  In  this 
state,  and  especially  so  in  respect  to  the 
crime  of  burglary,  the  existence  of  which  as 
a  common-law  crime  has  been  recognized  In 
the  statute  law  by  providing  a  penalty  there- 
for, we  must  turn  to  the  common  law  for  a 
description  of  this  offense. 

[2]  In  the  standard  common-law  work  of 
Russell  on  Crimes,  voL  1,  p.  785,  burglary  Is 
described  as: 

"A  breaking  and  entering  the  mansion  house 
of  another  in  the  night  with  the  intent  to  com- 
mit some  felony  witnin  the  same,  whedier  sodi 
fekmious  intent  be  executed  or  not."  , 

It  will  thus  be  seen  that  there  are  three 
essential  Ingredients  in  this  offense:  (a)  A 
breaking  and  entering  in  the  nighttime  (b) 
of  the  mansion  house  of  another  (c)  with 
Intent  to  commit  some  felony. 

The  indictment  charged  the  breaking  and 
entering  in  the  nighttime  of  the  charitable 
Institution  known  as  the  Home  of  the  Friend- 
less with  the  intention  of  committing  a  rape 
upon  some  female  In  the  house.  It  is  there- 
fore obvious  that.  If  the  Home  of  the  Friend- 
less comes  within  the  fair  meaning  of  a  man- 
sion house,  the  indictment  set  out  all  the 
facts  necessary  to  constitute  a  good  Indlct- 
tneat.  Conceding  this  to  be  true,  the  only 
ground  upon  which  the  sufficiency  of  the  in- 
dictment is  assailed  is  that  a  public  chari- 
table institution  where  poor  and  destitute 
persons  are  kept  and  cared  for  is  not  a  man- 
sion house  within  the  common-law  definition 
of  a  mansion  house. 

Taming  again  to  Russell  on  Crimea,  toL  1, 
p.  T97,  we  find  that: 
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"Ejvery  house  for  the  dwelling  and  habitation 
of  man  is  taken  to  be  mansion  house  in  whidi 
burglary  may  be  committed." 

It  need  not  be  a  house  set  apart  or  used 
for  a  dwelling  house  as  the  term  "dwelling 
house"  Is  commonly  understood.  Nor  need  it 
be  a  house  occupied  as  a  residence  or  home 
by  a  famUy,  as  many  houses  are  occupied. 
It  will  be  sufficient  if  it  is  a  house  or  home 
used  for  the  habitation  of  persons,  no  matter 
for  what  purpose  they  are  occupying  the 
house,  or  whether  it  be  a  private  residence 
or  a  public  Institution.  If  it  is  a  public  in- 
stitution In  which  persons  are  confined,  as, 
for  example,  a  home  for  the  friendless  or 
destitute,  it  will  be  treated  as  a  mansion 
house  In  the  meaning  of  the  law  of  burglary. 
Nice  distinctions  as  to  the  use  to  which  the 
house  is  put,  or  the  purpose  for  which  it  is 
occupied  by  the  inmates  thereof,  should  not 
be  allowed  to  defeat  the  spirit  and  Intent  of 
the  law,  which  Is  to  punish  any  person  who, 
with  a  felonious  intent,  makes  a  forcible 
entry  In  the  nighttime  Into  a  house  that  Is 
occupied  by  the  persons  as.  a  dwelling  or 
habitation. 

We  therefore  think  the  indictment  was 
good,  and  that  the  court  did  not  commit  error 
In  overruling  the  demurrer. 

[3]  Seccmd,  as  to  the  refusal  of  the  court 
to  direct  the  Jury  to  return  a  verdict  for  the 
defendant:  There  was  some  conflict  In  the 
evidence  as  to  whether  .the  house  was  forci- 
bly broken  into  or  an  entrance  obtained 
through  a  window  that  was  cqpen  when  the 
defendant  went  to  the  house  for  the  purpose 
of  getting  In.  But  the  weight  of  the  evidence 
tends  to  show  that  the  window  through  which 
the  entrance  was  made  was  fastened  with  a 
lock,  and  that  this  lock  or  fastening  was 
broken  by  the  defendant  or  his  companion  to 
enable  them  to  secure  an  entrance  into  the 
building.  Upon  this  point  there  was  ample 
evidence  to  Justify  the  Jury  in  finding  that 
forcible  means  were  used  by  the  defendant 
and  his  companion  to  obtain  an  entrance. 

But  passing  this,  it  Is  seriously  urged 
that  the  evidence  for  the  commonwealth  whol- 
ly failed  to  show  that  the  entry  was  made 
with  the  felonious  intent  to  commit  the  fel- 
ony charged,  and,  this  being  so,  the  Jury 
should  have  been  instructed  to  acquit  the  de- 
fendant. Of  course.  If  there  was  no  evidence, 
direct  or  circumstantial,  tending  to  show 
that  the  breaking  was  with  the  Intent  to  com- 
mit the  felony  charged,  the  defendaiit  should 
have  been  acgultted,  because  the  Intent  to 
commit  the  felony  which  is  charged  In  the  In- 
dictment is  an  Indispensable  Ingredient  of 
the  offense.  Kyle  v.  Com.,  Ill  Ky.  404,  63 
8.  W.  782,  23  Ky.  Law  Rep.  708;  Radley  v. 
Com.,  121  Ky.  50«,  89  8.  W.  619,  28  Ky.  Law 
Rep.  477. 

[4]  In  support  of  the  proposition  that  there 
was  a  failure  of  proof  on  this  vital  issue,  the 
argument  Is  made  that  the  only  direct  evi- 
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dence  In  the  case  on  this  point  was  confined 
to  the  testimony  of  the  defendant,  who  said 
that  be  went  Into  the  building  for  the  pur- 
pose of  seeing  a  girl  acquaintance  and  witb- 
ont  any  purpose  of  committing  a  rape  upon 
her  or  any  other  girl  there  confined,  or  a 
felony  of  any  Und.  Of  course.  If  the  case 
should  be  controlled  by  this  evidence  alone, 
in  conjunction  with  the  other  circumstances 
that  no  felony  was,  in  tact,  committed,  there 
should  have  been  an  acqnittaL  But  in  cases 
like  this  the  defendant  cannot  escape  punish- 
ment merely  by  testifying  that  his  intention 
was  not  to  commit  a  felony  or  any  other  of- 
fense, or  by  the  circumstance  that  no  felony 
or  other  ottenae  was,  in  fact,  committed  by 
him.  The  Jury  had  the  right  to,  and  doabt- 
less  did,  consider  the  evidence  of  this  witness 
and  the  other  circumstances  tending  to  8ai>- 
port  it,  and  gave  to  It  such  weight  and  effect 
as  in  their  Judgment  It  was  entitled  to.  But 
in  this  class  of  cases  a  conviction  may  be  had 
on  circumstantial  evidence,  although  this  cir- 
cumstantial evidence  tending  to  show  the 
guilt  may  be  directly  in  conflict  with  and 
contrary  to  the  direct  and  circumstantial  evi- 
dence on  behalf  of  the  accused  tending  to 
show  his  Innocence  of  the  crime  charged. 

Judged  by  ordinary  standards.  It  Is  unrea- 
sonable to  believe  that  the  defendant  would 
have  armed  himself  with  a  loaded  gnn  and 
forcibly  entered  a  building  on  a  peaceful 
or  Innocent  errand  or  without  bavlng  the  In- 
tent to  commit  some  crime.  Boys  19  years 
old  do  not  conduct  themselves  in  this  violent 
and  disorderly  way  merely  as  a  Joke  or  for 
Innocent  or  harmless  purposes.  Nor  Is  It  be- 
lievable that  a  young  man  would  arm  him- 
self with  a  loaded  gun  and  break  Into  an  In- 
stitution like  this  merely  for  the  purpose  of 
paying  a  friendly,  social  visit  to  a  girl  of 
bis  acquaintance.  The  Jury  had  the  right  In 
their  discretion  to  believe  from  all  the  facts 
and  drcumstances  In  the  case  that  the  de- 
fendant entered  the  building  in  the  msnnei 
described  with  the  intent  to  commit  the  fel- 
ony charged  and  the  fact  that  he  was  fright- 
ened and  ran  away  before  the  object  of  his 
felonious  intent  had  been  accomplished  Is  not 
material,  if.  In  fact,  that  Intent  to  commit 
the  felony  existed.  It  is  not  essential,  after 
an  entrance  has  been  made,  that  a  felony 
should  actually  be  committed.  The  commis- 
sion of  the  felony  charged  is  not  an  Indis- 
pensable Ingredient  of  the  crime.  It  Is  the 
Intent  with  which  the  entrance  is  made, 
and  not  what  was  done  after  the  entrance, 
that  fixes  the  guilt  of  the  accuJsed, 

The  Instructions,  we  think,  submitted  cor- 
rectly the  law  of  the  case,  although  It  is  con- 
tended that  an  Instruction  should  have  been 
given  advising  the  Jury  that.  If  they  believed 
from  the  evidence  that  the  defendant,  from 
the  use  of  intoxicating  liquors,  was  so  drunk 
as  to  be  Incapable  of  having  an  Intent  to 
commit  the  felony  charged,  they  should  ac- 
quit blm. 


{!]  In  burglary,  as  well  as  In  other  crimes 
In  which  a  criminal  Intent  is  necessary  to 
constitute  guilt,  it  Is  proper,  when  the  evi- 
dence Justifies  it,  to  submit  an  instruction  on 
the  subject  of  the  drunken  or  intoxicated 
condition  of  the  defendant  at  the  time  of  the 
commission  of  the  acts  charged,  for  the  pur- 
pose of  showing  that  on  account  of  his  drunk- 
en or  Intoxicated  condition  he  could  not  have 
had  any  criminal  Intent.  Kehoe  v.  Com., 
149  Ky.  400,  149  8.  W.  818 ;  Terhune  v.  Com., 
144  Ky.  370,  138  S.  W.  274;  Meams  v.  Com., 
164  Ky.  213,  175  S.  W.  355. 

[I]  But  we  do  not  think  the  evidence  in 
this  case  was  sufficient  to  support  an  instruc- 
tion on  the  subject  of  drunkenness.  It  Is 
true  the  defendant  testified '  that  he  was 
drunk,  but  as  said  in  Brennon  v.  Com.,  169 
Ky.  815,  185  S.  W.  489: 

"There  is  a  large  difference  between  being 
drunk  and  being  drunk  to  such  an  extent  as  not 
to  know  the  acts  one  commits  or  their  qoality." 

The  defmdant  may  have  hem  drank,  bat 
nevertheless,  Judging  from  his  evidence,  he 
knew  everything  that  be  did  as  well  as  the 
things  that  he  did  not  do,  and  attempted  to 
establish  by  his  evidence  every  fact  neces- 
sary to  show  his  Innocence  of  the  crime 
charged.  He  bad  sufficient  sense  and  discre- 
tion to  arrange  a  plan  for  getting  In  the 
house  and  to  escape  when  discovered,  and  to 
take  off  his  shoes  and  pnt  them  in  his  imcket 
BO  that  he  would  make  no  noise  in  walking. 
A  criminal  who  has  sufficient  mind  and  mem- 
ory to  give  a  qpnnected  narrative  of  every- 
thing that  happened  and  to  relate  In  detail 
all  the  facts  and  drcumstances  that  might 
excuse  his  c(«iduct  is  not  in  a  good  position 
to  Insist  that  he  was  entitled  to  an  Instruc- 
tion on  the  subject  of  drunkenness  merely 
becanse  he  testifies  that  he  was  drunk.  The 
unsupported  evidence  of  the  defendant  that 
he  was  njerely  drunk,  when  aU  the  facts  and 
circumstances  In  the  case  show  that  he  was 
sober,  will  not  entitle  him  to  an  instruction 
on  this  subject,  nor  will  the  failure  to  so 
instruct  be  prejudicial  error.  The  defense 
of  drunkenness  as  an  excuse  for  crime 
is  not  looked  on  with  much  favor,  and  when 
a  defendant  .undertakes  to  assert  a  defense 
like  this,  be  must  support  it  by  something 
more  than  his  mere  word,  when  his  word  is 
contradicted  by  his  acts,  which  show  that 
he  was  sober,  and  not  drunk, 

[7]  There  is  a  further  contention  that  the 
trial  court  committed  error  in  not  advising 
the  Jury  aa  to  the  purpose  of  the  evidence 
attacking  his  reputation  for  morality  and 
truth.  When  the  defendant  offered  himself 
as  a  witness,  it  was  admissible  to  show 
that  his  moral  character  and  reputation  for 
truth  and  veracity  were  bad,  for  the  pur- 
pose of  affecting  his  credibility  as  a  witness. 

[J,  J]  It  has,  however,  been  written  that, 
when  evidence  of  this  nature  Is  offered,  the 
court  should  at  the  time  admonish  the  Jury 
that  the  purpose  o£  the  evidence  is  only  to 
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affect  If  It  does  affect,  the  credibility  of  tbe 
defendant  aa  a  witness.  But  the  failure  of 
the  court  to  so  lltnlt  the  effect  of  the  evi- 
dence by  an  admonition  will  not  be  reversible 
error  unless  by  an  exceptitm  or  objection 
or  motion  made  at  the  time  the  attention 
of  the  court  is  called  to  the  necessity  for  so 
admonishing  the  Jury,  and  the  failure  even 
then  to  so  admoni&h  the  Jury  will  not  be  re- 
versible error  unless 'it  appears  from  the 
whole  record  that  the  substantial  rights  of 
the  accused  were  prejudiced  by  the  failure  to 
limit  the  effect  of  the  impeaching  evidence. 
Ochsner  v.  Com.,  128  Ky.  761,  109  S.  W.  326, 
33  Ky.  Law  Rep.  119;  Newman  v.  C!om., 
88  S.  W.  1088,  28  Ky.  Law  Rep.  81 ;  Fueston 
V.  Com.,  91  Ky.  230,  16  S.  W.  177,  12  Ky. 
Law  Rep.  854;  Johnston  v.  Com.,  170  Ky. 
766,  186  &  W.  665.  In  the  case  we  have  no 
objection  was  made  to  the  evidence  impeach- 
ing the  character  of  the  defendant,  nor  was 
the  attention  of  the  court  called  by  bis  coun- 
sel to  the  prt^riety  of  admonishing  the  Jury 
as  to  its  effect,  nor  was  its  admission  prej- 
udicial to  the  substantial  rights  of  the  ac- 
cused. 

Upon  the  whole  case  we  think  the  pnnii^- 
meut  Imposed  by  the  Jury  no  more  than  the 
appellant  deserved.  Wherefore  tbe  judgmoit 
Is  affirmed. 


LOOTSVILLB  RT.  CO.  v.  OSBORNE. 
(Court  of  Appeals  of  Kentucky.    Oct  6,  1916.) 

1.  Appeal  and  Ebeob  «=»1099(7)— Review— 

SXTBSEQUENT    APFXAIi — MaTTEB    DETEBMINKD 
— SUFFICIEnOT  OF  EVIDENCE. 

On  a  carrier's  appeal  from  a  judgment  in  a 
passenger's  action  for  personal  injury,  the  fail- 
ure of  the  opinion  reversing  on  a  former  appeal 
to  mention  the  contention  that  the  Judgment 
was  against  the  evidence  determined  that  a  re- 
versal thereof  was  not  jmitlfiable  on  such 
ground^  though,  if  the  first  opinion  showed  that 
the  pout  urged  was  not  determined  either  one 
way  or  the  other,  it  would  not  be  closed  to  the 
complainiiig  party  upon  a  subsequent  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4376;  Dec.  Dig.  «=)1099 

2.  Afpeai.    and    Bbbob    «=»1099(7)— SlTBaB- 
QUKNT  AppeaI/— Law  ot  the  Case. 

The  determination  on  a  former  appeal  that 
a  judgment  for  a  passenger  in  an  action  for 
personal  injury  was  not  reversible  on  the  ground 
tbajt  the  evidence  showed  that  there  was  no  jerk 
at  the  time  and  place  complained  of  was  the 
law  of  the  case  on  a  subsequent  appeal  upon 
■obstantially  the  same  evidence. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  {  4376;  Dec.  Dig.  <3=!>10Q9 
CO.] 

8.  Tbiax  «s»228(1)— IirsiBUOTioR»— Fobk. 

The  more  modem  practice,  what  the  plead- 
inga  and  facts  jostify  ft,  is  to  instruct  the  jury, 
not  in  general  or  amtract  terms,  but  to  snbmit 
to  it  in  a  concrete  form  the  theory  of  each 
party,  so  as  to  present  the  issues  in  the  most 
intelligible  form,  under  which  practice  it  is  bet- 


ter to  submit  the  facts  constituting  negligence 
and  contributory  negUgenoe  by  separate  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  609.  610 ;  Dec.  Dig.  <3s»228(l).] 

4.  Appbai,  and  Ebbob  «=»1099(9)— Subbe- 
QtiENT    AppKAir— Law    or    the    Cabs — In- 

STBUOnONS. 

In  a  passenger's  action  for  personal  Injury 
from  a  fall  from  the  platform  of  a  street  car  be- 
cause of  the  sadden  jerk  as  he  was  about  to 
alight  an  opinion  on  a  former  appeal,  declin- 
ing to  uphold  the  carrier's  contention  that  its 
offered  concrete  instruction  should  have  been 
given,  was  the  law  of  the  case,  so  that  prac- 
tically the  same  instructions  offered  on  the  same 
issues  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4877 ;  Dec  Dig.  (S=>1099 

5.  Cabbiebs  <S=>298(1)— Cabbiaoe  or  Passen- 

QEBS— NBQUOENCE. 

A  carrier  is  not  liable  for  an  accident  hap- 
pening on  account  of  a  Jerk,  unless  it  is  unneces- 
sary and  violent;  but  where  it  is  unnecessary 
ana  violent  it  may  be  made  the  basis  of  an  ac- 
tion for  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |S  1205,  1206;  Dec.  Dig.  «=»298(1).] 

6.  Cabbiebs  «=»321(14)  —  PASSENSEBa  —  Peb- 
BONAL  iNJXTBT-lNSTBUonoNs— Issues  and 
Evidence. 

In  a  passenger's  action  for  injury  on  ac- 
count of  the  jerking  of  the  car  as  be  was  on  the 
platform  about  to  alight,  an  instruction  that  it 
was  the  carrier's  duty  to  exercise  the  highest 
degree  of  care  to  carry  the  passenger  safely 
and  to  give  him  a  reasonable  opportunity  to 
alight  was  not  objectionable,  and  tbe  ground 
that  the  passenger  did  not  claim  that  he  fell 
while  attempting  to  alight  from  tbe  car,  where 
all  of  the  defendant's  alleged  negHgence  grew 
out  of  its  failure  to  so  operate  the  car  as  to 
permit  the  passenger  to  safely  alight  therefrom 
at  the  usual  stopping  place. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  I  1332;  Dec.  Dig.  «=.321(14).] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Action  by  Edward  R.  Osborne  against  the 
Louisville  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Straus,  Lee,  Krieger  and  Alfred  Selligman, 
all  of  Louisville,  for  appellant  Edwards, 
Ogden  &  Peak,  of  Louisville,  for  appellee. 


TBOllAS,  J.  This  Is  the  second  appeal 
of  this  case.  The  opinion  rendered  In  the 
first  appeal  is  reported  in  167  Ky.  841,  163 
S.  W.  189,  where  the  facts  wUl  be  found  to 
be  stated  with  considerable  detail,  and  we 
wUI  make  only  such  references  to  them  as 
may  be  necessary  to  the  consideration  of  the 
points  raised  in  this  appeal.  It  Is  a  suit  to 
recover  damages  for  personal  Injury  alleged 
to  have  been  sustained  by  plaintiff  (appellee) 
because  of  the  negligence  of  the  defendant 
(appellant)  whUe  the  plaintiff  was  a  pass- 
enger on  one  of  its  street  cars  in  the  city  of 
LoulsvlUe,  whereby  the  plaintiff  was  caused 
to  be  thrown  to  the  street,  sustaining  In- 
juries for  which  he  sues. 


^ssFor  other  casea  m*  lame  toplo  and  KBT-NVUBBB  In  all  K«y-Numberad  Dlgeats  and  Ind«ZM 
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The  plaintiff  was  traveling'  out  Foarth 
street,  In  LoulsvlUe,  and  his  destination  was 
Brecklnfldge  street.  Broadway,  which  cross- 
es Fourth  street,  la  some  three  or  four 
blocks  north  from  Breckinridge  street,  and 
plalntur  claims  that  at  Broadway  he  men- 
tioaed  to  the  conductor  that  his  destination 
was  Breckinridge  street,  and  that  he  also 
did  this  when  the  car  rea<died  York  street, 
which  is  the  first  one  Immediately  north 
from  Breckinridge  street,  his  destination. 
At  that  time  the  stopping  place  of  defend- 
ant's cars  was  the  near  side  of  the  Intersect- 
ing street,  which  In  this  instance  would  have 
been  the  north  side  of  Breckinridge  street 
The  place  for  the  stopping  of  cars  at  inter- 
secting streets  had  been,  up  to  within  about 
two  months  of  that  time,  the  south  side  of 
such  Intersecting  street;  but,  as  stated  In 
the  former  opinion,  the  fact  of  this  change 
has  no  material  bearing  upon  this  case.  The 
plaintiff  was  Incumbered  with  baggage,  con- 
sisting of  a  couple  of  baskets  and  a  suit  case, 
and  bad  gone  to  the  rear  platform  when  the 
car  crossed  Xork  street,  and  was  engaged  In 
conTersation  with  Dr.  Aqullla  Webb,  who 
It  seems,  had  agreed  to  assist  him  in  re- 
moving his  baggage  when  his  destination  was 
reached.  As  the  car  approached  Breclcin- 
rldge  street  there  was  no  apparent  slacken- 
ing of  the  speed,  but  the  plaintiff,  according 
to  his  testimony,  turned  his  face  west,  plac- 
ing the  steps,  upon  which  he  was  to  alight, 
in  front  of  him,  so  as  to  be  prepared  to 
alight  from  the  car  when  it  should  be  stop- 
ped for  tliat  purpose.  He  furthermore  testi- 
fied that  somewhere  between  the  north  and 
south  sides  of  Breckinridge  street  there  was 
a  sudden,  unusual,  and,  as  contended  by  htm, 
unnecessary,  lurch  or  Jerk  of  the  car,  of 
such  force  as  to  cause  him  to  fall  from  the 
platform  onto  the  street,  whereby  he  sus- 
tained his  injuries.  It  is  furthermore  shown 
by  him,  and  admitted  by  the  conductor,  that 
the  car  did  not  stop  on  the  north  side  of  the 
street,  but  it  is  admitted  by  both  the  con- 
ductor and  the  motonuan  that  a  signal  was 
given  by  the  former  to  the  latter  to  stop 
on  the  south  side  of  the  street,  which  stop 
was  made  just  as  the  rear  end  of  the  oar 
passed  the  sidewalk  space  on  its  south  side ; 
but  they  deny  that  there  was  any  application 
of  brakes,  or  of  the  current,  or  anything, 
to  produce  a  Jerk  Of  any  kind,  and  deny  that 
there  was  any  such  Jerk.  The  evidence  Is 
not  clear  as  to  the  precise  point  that  the 
plaintiff  fell,  but  he  testified,  and  the  pre- 
ponderance of  the  testimony  sustains  him, 
that  the  fall  occurred  somewhere  between 
the  middle  and  the  south  side  of  Breckin- 
ridge street,  and  before  the  car  st<9ped. 

Upon  the  first  trial  there  was  a  verdict 
and  Judgment  for  plaintiff  awarding  him  the 
sum  of  $1,000,  and  upon  the  last  trial  he  was 
given  a  verdict  and  Judgment  for  '$1,500. 
On  this  appeal  reversal  is  asked  upon  three 


grounds:  First,  because  the  verdict  of  the 
jury  is  flagrantly  against  the  evidence ;  sec- 
ond, because  the  court  refused  to  instruct 
the .  jury  concreteljr  as  to  the  defendant's 
theory  of  the  accident;  and,  third,  because 
of  errors  in  instracti<His  which  the  comt  gavs 
to  the  jury. 

[1, 2]  Considering  these  in  the  order  men- 
tioned, it  may  be  said  that  the  evidence  is 
largely  preponderating  to  the  effect  that 
there  was  no  Jerk  of  any  kind  at  tbe  time 
and  place  complained  of ;  but  this  same  ob- 
jection was  made  upon  the  former  appeal, 
with  the  evidence  upon  the  two  trials  being 
substantially  the  same,  as  is  admitted  by 
both  parties,  as  it  is  on  this  appeal.  This 
point  was  urged  with  as  much  force  upon 
the  first  as  it  Is  upon  this  appeal,  bat  in  the 
first  opinion  it  was  tacitly  (by  not  mention- 
ing it)  determined  that  a  reversal  of  the 
first  Judgment  was  not  justifiable  upon  this 
ground,  and  consequently  that  there  was  no 
error  in  refusing  a  new  trial  therefor.  Un- 
der such  circumstances  the  point  is  closed  to 
the  objecting  party  on  any  appeal  subse- 
quent to  the  first  one,  and  becomes,  by  the 
first  opinion,  res  adjudicata.  United  States 
Fidelity  &  Guaranty  Company  v.  Blackley- 
Hurst  &  Company,  84  8.  W.  196,  27  Ky.  Law 
Hep.  S92;  Smith  v.  Brannin,  79  Ky.  114; 
Stewart's  Adm'r  v.  U  &  N.  R.  R.  Co.,  136  Ky. 
717,  125  S.  W.  154 ;  Dupoygter  v.  Ft  Jeffer- 
son Improvement  Co.,  121  Ky.  518,  89  S.  W. 
509,  28  Ky.  Law  Rep.  604 ;  lUlnols  Ufe  In- 
surance Co.  V.  Wortham,  119  &  W.  802  (not 
officially  reported) ;  Wall's  Bx'r  v,  Dlmmitt, 
141  Ky.  716, 133  S.  W.  768.  Without  burden- 
ing this  opinion  with  excerpts  from  the  va- 
rious cases  referred  to,  it  win  be  snflSdent 
to  say  that  in  the  last-mentioned  case,  upon 
the  point  under  consideration,  this  court 
quoted  with  approval  from  the  United  States 
Fidelity  Se  Guaranty  Case^  supra,  to  the 
effect: 

"It  is  elementary  that  on  the  second  appeal 
the  opinion  on  the  first  appeal  must  be  treated 
as  the  law  of  the  case,  and  all  questions  which 
were  then  presented  and  properly  before  the 
court  are  as  conclusively  settled,  though  not  re- 
ferred to  In  the  opinion,  as  if  each  is  specific- 
ally, mentioned  and  considered." 

Bee,  also,  6  A.  4  E.  Ency.  of  Law  (2d  Ed.) 
pages  192, 193. 

The  rule,  as  one  of  practice,  seems  to  be 
quite  firmly  settled,  especially  so  in  this  sta'te. 
If,  however,  the  first  opinion  shows  that  the 
point  urged  was  not  determined  either  one 
way  or  the  other,  it  will  not  be  closed  to  the 
complaining  party  ui)on  a  subsequent  appeal, 
as  this  furnishes  conclusive  evidence  that  the 
point  was  not  adjudicated.  This  is  express- 
ly held  by  this  court  in  the  case  of  Illinois 
Life  Insurance  Company  v.  Woitham,  supra, 
when  it  is  said: 

"Even  though  these  questions  were. not  made, 
where  they  were  such  as  should  or  might  have 
been  made,  and  were  before  the  court,  they 
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will  be  icgarded  as  baTing  been  passed  on.  This 
rule  baa  been  invariably  adhered  to  in  all  cases 
where  the  opinion  does  not  expressly  state  that 
a  particular  point  is  not  passed  npon." 

Under  this  rule  the  cases  of  Continental 
Insurance  Company  v.  Hargrove,  143  Ky. 
400, 136  S.  W.  616,  L  a  Eailroad  Co.  v.  Long, 
146  Ky.  170,  142  S.  W.  212,  and  other  sim- 
ilar ones  relied  on  by  appellant  have  no  bear- 
ins,  because  the  first  Judgment  therein  was 
reversed  apoa  the  very  point  which  was 
urged  on  the  subsequent  appeal,  and  neces- 
sarily that  point  was  left  open  and  might  be 
relied  on  by  the  unsuccessful  party  In  a  sec- 
ond trial  or  appeal  from  an  adverse  Judgment 
therein. 

[3,4]  Second.  Complaint  is  made  because 
the  court  did  not  submit,  through  instruc- 
tions to  the  Jury  in  a  concrete  form,  what 
defendant  claims  to  be  its  defense,  and  criti- 
cism is  made  of  wliat  the  court  said  to  the 
Jury  on  the  question  of  contributory  negli- 
gence of  the  plaintiff  (which  was  pleaded  in 
general  terms  in  the  answer)  by  Instruction 
No.  S,  whidi  ia: 

"It  was  the  duty  of  the  plaintiff,  Edward  R. 
Osborne,  at  the  time  and  place  referred  to  in  the 
evidence,  to  exercise  ordinary  care  for  his  own 
safety,  and  if  the  Jury  shall  believe  from  the 
evidence  that  at  the  time  and  on  the  occasion 
mentioned  in  the  evidence  he  failed  to  ex- 
ercise that  degree  of  care  for  his  own  safety, 
and  that  by  reason  of  such  failure  on  his  part, 
if  any  Iher*  was,  he  helped  to  cause  or  bring 
al>ont  the  iDJories  of  which  he  complains,  and 
that  he  would  not  have  fallen  and  been  injured 
but  for  such  failure  on  his  part,  if  any  there 
was,  then  the  law  is  for  the  defendant  and  the 
Jury  should  so  find,  although  they  may  believe 
from  the  evidence  that  the  defendant  was  negli- 
gent aa  defined  in  the  first  instruction." 

It  may  be  conceded  that  the  more  modem 
rule  upon  this .  subject,  when  the  pleadings 
and  facts  Justify  it,  is  to  instruct  the  Jury, 
not  In  general  or  abstract  terms,  but  submit 
to  it  in  concrete  form  the  theory  of  each 
party  to  the  cause,  as  is  stated  by  this  court 
in  the  case  of  Ll  &  N.  Railroad  Co.  v.  King's 
Adm'r,  131  Ky.  847,  115  S.  W.  196,  when  It 
said: 

"It  may  be  conceded  that  for  a  long  time  it 
was  the  practice  to  give  instructions  m  a  gen- 
eral or  abstract  form,  juat  so  the  facts  in  evi- 
dence justified  the  giving  of  such  instructions. 
The  t«aidency  of  the  modem  decisions,  however, 
is  to  give  the  instructions  in  as  specific  and  con- 
crete a  form  as  possible  (citing  cases).  As  the 
purpose  of  pleadings  is  to  lead  to  an  issue,  tho 
purpose  of  instructions  is  to  present  that  issue 
in  the  form  most  intelligible  to  the  jury.  It  can- 
not be  doubted  tibat  if  the  court  embraces  in  one 
instruction  the  fitcts  constituting  the  defend- 
ant's Diligence,  and  in  another  instruction 
tects  whidi,  if  true,  would  constitute  contribu- 
tory n^ligence  upon  the  part  of  the  plaintiff, 
the  Jury  can  better  determine  the  exact  ques- 
tion to  be  decided." 

Other  cases,  both  preceding  and  following 
that  one,  bold  to  the  same  rule ;  but  in  each 
of  them  it  will  be  found  that  the  facts  Justi- 
fying the  concrete  instruction  were  shown 
by  at  leut  some  testimony  to  tmre  existed. 


which  is  extremely  doubtful  in  the  case  we 
are  now  considering.  But,  be  tliis  as  it  may, 
we  find  upon  an  examination  of  the  tran- 
script of  the  first  appeal  that  practically  the 
same  concrete  instructions  were  offered  as 
were  offered  on  the  last  appeal ;  but  the 
court  declined  to  give  them  upon  the  first 
trial,  as  it  did  upon  the  last,  which  ruling 
was  vigorously  urged  ni>on  the  first  appeal 
as  grievous  error.  This  court,  however.  In 
the  first  opinion,  did  not  so  regard  it,  and 
decUned  to  uphold  the  api>ellant's  contention 
therein,  reversing  the  case  upon  other  points, 
which,  under  the  rule  that  we  have  herein* 
before  considered,  renders  this  question  in 
this  appeal  also  res  adjudicata. 

IBJ  Third.  There  remains  to  be  considered 
the  third  and  last  ground  urged  for  a  rever- 
sal, which  is  that  the  in&tructlonB  given  upon 
&e  Iflst  trial  did  not  conform  to  the  opinion 
rendere<l  upon  the  first  appieal.  Upon  the 
first  trial  the  court  by  its  inistructions  fixed 
liability  upon  the  defendant  if  "the  car  gavf 
an  unusual  or  sudden  Jerk,"  by  which  the 
plaintiff  was  made  to  fall  and  sustain  his 
injuries.  In  the  former  opinion. this  language 
was  criticized  ttecause  it  is  said  therein: 

"But  the  carrier  is  not  liable  foe  an  accident 
ttiat  happens  on  account  of  a  sudden  jerlc,  un- 
less it  was  imnecessary  and  violent.  A  slight 
jerli,  although  it  may  be  unnecessary,  is  to  be 
expected  in  the  ordinary  movement  of  the  cars, 
and  cannot  l>e  made  the  t>a8i8  of  an  action  for 
negligence ;  but  where  a  jerk  is  unusual,  un- 
necessary, and  violent,  it  may  be  made  the  basis 
of  an  action  for  negligence.*^  Wilder  v.  Louis- 
vUle  Railway  Co.,  157  Ky.  17, 162  S.  W.  657. 

It  is  then  determined  that  the  language 
quoted  supra  from  the  instruction  did  not 
properly  define  negligence  on  the  part  of  the 
defendant,  and  there  Is  pointed  out  the  char- 
acter of  instructions  which  the  court  should 
give  upon  another  trial  thus: 

"In  place  of  instruction  No.  4  the  jury  should 
have  l>een  instructed  in  substance  that  if  they 
believed  from  the  evidence  that  while  the  plain- 
tifif,  in  the  exercise  of  ordinary  care  for  his  own 
safety,  was  standing  on  the  platform  of  the 
car,  he  was  caused  to  fall  from  it  by  an  unusual 
and  unnecessary  jerk  in  the  movement  of  the 
car,  of  sufficient  violence  to  indicate  a  want  of 
the  required  care  in  the  operation  of  the  car, 
as  defined  in  instruction  Xo.  1,  thev  should  find 
for  the  plaintiff;  but,  on  the  otner  hand,  if 
they  believe  from  the  evidence  that  the  plaintiff 
was  not  caused  to  fall  from  the  car  by  an  un- 
usual and  unnecessary  movement  of  the  car  of 
sufficient  violence  to  indicate  a  want  of  the  re- 
quired care  in  the  operation  of  the  car,  as  de- 
fined in  instruction  No.  1,  but  that  he  fell  on 
account  of  some  careless  act  of  his  own,  they 
should  find  for  the  defendant." 

[•]  Upon  the  last  trial,  these  directions 
were  not  only  substantially,  but  almost  lit- 
erally, compiled  with.  It  is  argued,  however, 
that  the  trial  court  should  not  have  said  in 
Instruction  No.  1  that  it  was  the  duty  of 
the  defendant  to  exercise  the  highest  degree 
of  cure,  etc.,  "to  carry  the  plaintiff  safely, 
and  to  give  him  reasonable  opportunity  to 
alight  from  the  car  in  safety,"  because  it  is 
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Insisted  that  the  plaintiff  does  not  claim 
that  he  sustained  his  fall  while  he  was  at^ 
tempting  to  alight  from  the  car.  This  same 
language,  or  substantially  eo,  was  nsed  In 
the  iustrnction  In  the  llrst  trial,  and  we  find 
no  crltldsm  of  it  in  the  first  opinion.  The 
Instruction  was  modified  on  the  last  trial, 
so  as  to  conform  to  the  directions  of  this 
court  as  given  in  the  first  opinion.  But,  how- 
ever this  is,  we  regard  the  objections  as 
more  technical  than  substantial,  because  all 
of  the  negligence,  if  any,  of  the  defendant, 
and  which  is  complained  of,  is  connected 
with  and  grows  out  of  a  failure  to  so  man- 
age or  handle  the  car  as  to  permit  the  plain- 
tiff to  alight  therefrom  at  Breckinridge  street. 
If  the  testimony  of  the  plaintiff  be  correct 
as  to  his  notifying  the  conductor  of  his  des- 
tination, the  car  should  have  been  stopped 
at  the  near  side  of  Breckinridge  street,  and 
the  necessity  of  its  going  further  was  pro- 
duced through  the  negligent  omission  of  the 
defendant,  and  plaintiff  was  thereby  depriv- 
ed of  an  opportunity  to  alight  from  the  car 
In  safety  at  the  usual  stopping  place.  If, 
In  an  effort  to  correct  this  omission,  by  cross- 
ing over  to  the  south  side  of  the  street,  the 
plaintiff  was  made  to  fall  from  the  car 
through  some  violated  duty  toward  him  by 
the  defendant,  then  he  was  not  given  an 
opportunity  to  alight  from  the  car  with 
safety. 

Neither  was  it  essential  to  have  used,  in 
the  Instruction,  immediately   following  the 


language  above  quoted,  the  words,  "when  he 
arrived  at  his  destination,"  as  Is  insisted  by 
appellant,  for  everybody  concedes  that  his 
destination  was  Breckinridge  street,  and  no 
juror  capable  of  a  seat  on  the  Jury  could 
have  possibly  concluded  that  It  wus  the  duty 
of  the  defendant  to  give  plaintiff  a  reason- 
able opportunity  to  alight  from  the  car  In 
safety  at  any  point  other  than  his  destina- 
tion, as  disclosed  throughout  the  record.  A 
similar  contention,  with  reference  to  instruc- 
tions upon  the  second  trial  of  the  case,  was 
made  in  the  case  of  L.  &  N.  By.  Co.  v.  Set- 
ser's  Adm'r,  14»  Ky.  162,  147  a  W.  956.  But 
it  was  held  In  that  case  that  the  instructions 
upon  the  last  trial  conformed  substantially 
to  those  indicated  as  being  the  correct  ones 
In  the  first  opinion.  The  evidence'  upon  each 
trial  was  substantially  the  same  as  in  the 
instant  case.  It  was  held  therein  that  the 
law  of  the  case  was  settled  in  the  former 
opinion,  and  that  upon  the  last  trial  the  court 
substantially  followed  the  directions  of  this 
court  tn  the  first  opinion,  and  that  there 
should  be  no  other  instructions  given,  other 
than  those  directed  by  the  first  opinion.  Ac^ 
cording  to  our  view,  that  case,  and  the  one 
we  have  here,  are  similar,  in  that  we  fall 
to  see  wherein  the  trial  court  upon  the  last 
trial  failed  to  follow  substantially  the  di- 
rections given  in  the  first  opinion  in  this 
case. 

Perceiving  no  error  authorizing  us  to  re- 
verse the  Judgment,  it  is  afiSrmed. 
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BERGIN  T.  STATE.     (No.  4106.) 

(OoQit  of  Criminal  Appeals  of  Texas.    June  7, 
1916.    Kehearins  Denied  Oct.  4,  1916.) 

1.  CBiMiNAt  Law  «=»542— Evidencb— Tebti- 

KOirr  ON  FOBMEB  TbIAI.— ADUISSIBIUTr. 

Testimony  of  one  given  at  a  former  trial 
vrith  due  opportunity  for  cross-examination  is 
admissible  on  a  subsequent  trial  after  death  of 
snch  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Gent.  Dig.  {{  1232,  1236;  Dec.  Dig.  «=> 
542.] 

2.  CBncnrAi.  Law  «=3>723(3)  —  OoNDi7or  or 

TrIAI/— ABOriOCNT  OF  OOUNSEU 

It  is  no  ground  fOr  reversal  that  the  assist- 
ant criminal  district  attorney  argued  "that  the 
only  way  to  stop  red-handed  mnrdeni  was  to 
write  Terdicts  of  guilty  that  will  stand  ont  as  the 
noonday  sun." 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1676;   Dec.  Dig.  «s>723(3).] 

3.  Homicide  «=>340(4)— Tbiai/— iNSiBOonoNa 

Submission  of  issue  of  Qiurder  is  not  error, 
where  the  jury  finds  the  defendant  guilty  of 
manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  8  720;  Dec  Dig.  «s»340<4).] 

4.  Cbiminal  Law  «=3828{^— TbiaI/— Iwstbtto- 

TIONa— IWVADINO  PboVINOB  Of  JUBT. 

The  charge,  "If  yon  believe  from  the  evidence 
beyond  a  reasonable  donbt  that  defendant  with 
a  deadly  weapon  assaulted  deceased,"  is  not  ob- 
jectionable as  implying  that  the  knife  used  was  a 
deadly  weapon.  In  view  of  further  instruction 
that,  nnless  the  knife  used  was  a  deadly  weapon, 
accused  was  guilty  of  no  graver  ofFense  than 
mansIauKhter,  since  a  charge  must  be  read  as  a 
whole,  and  if  thus  taken  it  correctly  presents  the 
law,  there  is  no  ground  for  complaint. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  U  1992-1995.  3158;  Dec.  Dig. 
«s>823(2).] 

6.  Hoiacm  «=3l95— ITvidknok— Adiossibh^ 

ITT. 

Evidence  of  acts  and  conduct  of  deceased 
was  admissible  to  aid  the  jury  in  determining 
whether  accused  was  justifiable  in  knifing  him. 

[Ed.   Note. — For   other   cases,    see   Homidde, 
Cent.  Dig.  i  420;    Dec.  Dig.  «=3l95.] 
&  Cbiminai.  Law  9=»811(3)— TBiAir-lNBTBUO- 

TIOH& 

It  cannot  be  said  tliat  the  court  gave  undue 
prominence  to  the  issue  of  provoking  the  diffi- 
culty, where  he  presented  it  but  once. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1971;  Dec.  Dig.  «s>811(3).] 

7.  HoiaciDK   «=»276— Question   tob   Jubt— 

PBOVOKINO   DimCTTLTT. 

£!vidence  heU  to  warrant  submission  to  ju- 
ry of  isane  whether  accused  provoked  the  diffi- 
culty. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent.  Dig.  i  669;  Dec  Dig.  <S=»276.] 

Appeal  from  Criminal  District  Court,  Har- 
rla  Connty;  C.  W.  Robinson,  Judge. 

Ned  Bergin  was  conTlcted  of  manslaac^ter 
and  he  appeals.    Afflnned. 

Meek  ft  Kahn,  of  Houston,  for  appellant.  C. 
O.  McDonald,  Asst.  Atty.  Gen.,  John  H.  Crook- 
er.  Or.  Dist.  Atty.,  and  D.  T.  Branch,  both  of 
Hooston,  for  the  State. 

HAItPBB,  3,  Appellant  was  omTlcted  of 
manslanghter,  and  his  punishment  assessed 


at  two  years'  conflnement  in  the  state  peni- 
tentiary. 

There  are  but  two  bills  of  exception  In  the 
record,  although  in  addition  thereto  there 
were  several  exceptions  reserved  to  the 
charge  as  given  and  the  failure  of  the  court 
to  give  one  special  charge  requested. 

[1]  In  the  first  bill  It  Is  contended  that 
the  court  erred  In  permitting  the  state  to  re- 
produce the  testimony  of  Joe  Roberts.  It 
was  proven  that  Joe  Roberts  was  dead,  and 
that  prior  to  his  death  he  had  testified  at 
the  examining  trial  of  appellant,  at  which 
time  he  had  ample  opportnnlty  to  and  did 
cross-examine  the  witnesa  In  Branch's  Pe- 
nal Code,  i  76,  the  authorities  are  collated 
holding  the  court  did  not  err  in  this  ruling. 

[2]  In  the  next  bill  It  Is  shown  that  the 
assistant  criminal  district  attorney  In  his 
closing  argument  said: 

"That  the  only  way  to  stop  red-handed  mur- 
ders in  this  community  is  to  write  verdicts  of 
guilty  that  will  stand  ont  as  the  noonday  sun." 

Snch  remarks  have  frequently  Been  held  to 
present  no  ground  for  reversal  of  a  case  un- 
der facts  similar  to  those  in  this  case.  Sue 
V.  State,  52  Tex.  Cr.  R.  122,  105  S.  W.  804 ; 
Vann  v.  State,  48  Tex.  Cr.  R.  11,  85  S.  W. 
1064;  Choice  ▼.  State,  54  Tex.  Cr.  R.  517, 
114  S.  W.  132. 

[3]  The  first  exception  to  the  conrt's 
charge  is  that  he  erred  In  submitting  the 
issue  of  murder.  As  the  jury  found  appel- 
lant guilty  of  manslaughter,  there  is  no  ne- 
cessity to  discnss  this  contention.  Dough- 
erty V.  State,  59  Tex.  Cr.  R.  464,  128  S.  W. 
398.  , 

[4]  Appellant  contends  that  the  court's 
charge  of  manslaughter  assumes  the  knife 
shown  to  have  been  used  was  a  deadly 
weapon.  This  contention  cannot  be  sustain- 
ed ;  for  the  language  used  is  not  subject  to 
such  construction.  The  court  instructed  the 
Jury: 

"If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  with  a 
deadly  weapon,"  etc 

This  required  the  Jury  to  find  beyond  a 
reasonable  doubt  that  the  knife  was  a  dead- 
ly weapon.  In  the  very  next  paragraph  of 
the  charge  he  instructs  the  Jury  that,  if  the 
knife  used  was  not  a  deadly  weapon,  he 
would  be  guilty  of  no  graver  offense  than 
manslaughter.  A  charge  must  be  read  as 
a  whole,  and  If  thus  taken  it  correctly  pre- 
sents the  law,  there  is  no  ground  for  com- 
plaint. 

The  court  corrected  his  charge  to  corres- 
pond to  exceptions  3  and  4;  therefore  we 
will  not  discuss  them. 

[6]  In  Exception  No.  6  It  Is  contended  that 
the  court  should  have  instructed  the  Jury 
that  "verbal  provocation,  If  any  there  were, 
by  the  defendant  towards  the  deceased,  did 
not  Justify  the  deceased  In  committing  an 
assault  upon  him  (appellant),"  and  that  the 
court  erred  in  falling  to   give  his   special 
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charge  presenting  that  Issue.  The  deceased 
was  not  on  trial,  but  appellant  was  on  trial 
for  the  assault  he  made  on  deceased.  Of 
course,  evidence  of  the  acts  and  conduct  of 
deceased  was  admissible  to  aid  the  Jury  In 
determining  whether  or  not  appellant  was 
justified  In  cutting  him,  and  this  phase  of 
the  case  was  fully  presented  In  the  court's 
main  and  the  three  special  charges  given 
at  appellant's  request. 

The  third  spedal  given  charge  fully  covers 
appellant's  sixth  and  seventh  exceptions  to 
the  court's  main  charge. 

[6,  7]  The  eighth  and  last  exception  to  the 
charge  Is: 

"That  the  court  erred  In  submitting  the  issue 
of  provoking  the  difflcnlty  in  his  chnrge;  that 
such  a  charge  is  not  called  for  and  is  repeated 
too  often  and  too  prominently,  and  virtually 
takes  away  from  the  defendant  the  right  to  act 
in  self-defense." 

In  connection  with  this  paragraph  of  the 
charge,  the  court  instructed  the  jury: 

"If  defendant  did  no  acta  or  used  no  words  In- 
tended to  and  reasonably  calculated  to  provoke 
a  difficulty,  then  you  will  not  consider  the  ques- 
tion of  provoking  the  difficulty." 

As  the  court  Instructed  the  Jury  fully  on 
the  law  of  self-defense,  and  gave  appellant's 
charges  on  that  Issue  when  he  Instructed  the 
Jury  as  above.  It  certainly  cannot  be  said, 
If  a  charge  on  provoking  the  dliBculty  was 
called  for  by  the  evidence.  It  took  away  ap- 
pellant's right  of  self-defense.  And  as  the 
court  presented  the  issue  only  once.  It  can- 
not be  said  he  made  It  too  prominent,  or 
that  it  was  referred  to  too  often.  If  the  evi- 
dence called  for  no  such  ctiarge,  of  course, 
the  exception  should  have  been  sustained, 
and  It  would  have  been  error  not  to  have 
done  so.  .  There  were  three  eyewitnesses  to 
the  transaction  who  testified,  Will  Roberts, 
Joe  Roberts,  and  S.  T.  Cordua.  The  deceased 
was  at  his  place  of  business,  and  Will  Rob- 
erts testified: 

"When  the  defendant  walked  up  there  he  said, 
'Here  I  am  again,  Andy;  have  me  arrested 
again ;'  and  Andy  [deceased]  said,  *I  did  not 
have  yon  arrested  Barney;  that  is  a  mistake;' 
and  the  defendant  said,  'Tes;  you  did;  the 
cops  told  me  you  did  have  me  arrested;'  and  the 
deceased  said,  'Tou  tell  tbose  cops,  and  you,  too, 

if  you  say  I  had  you  arrested,  you  are  G 

d— — d  liars.'  They  chewed  the  rag  like  any  two 
men,  and  the  deceased  told  him  to  go  on  way 
from  there;  *I  don't  want  you  around  here; 
you  let  me  alone;  I  ain't  bothering  you ;  I 
don't  want  to  have  any  trouble  with  you;'  and 
the  defendant  stood  there  and  chewed  the  rag 
with  him,  a  fellow  could  not  hardly  remember 
what  he  said,  both  cursing  and  going  on.  They 
argued  there  and  cursed  and  went  on  about 
Andy  having  him  arrested.  Andy  told  him  to 
go  away  from  there,  'I  don't  want  you  around 
here;  I  don't  want  any  trouble  with  you:'  and 
the  defendant  stood  there,  and  just  as  the  de- 
fendant made  the  remark,  and  Barney  made  the 
remark,  'You  know  what  I  ought  to  do  to  you,' 
and  when  be  said  that,  Andy  stepped  to  the 
shanty  and  got  this  piece  of  iron,  and  as  he 
came  back  on  out  Barney  made  the  remark,  'Tou 
know  what  I  ought  to  do  to  you?'  He  said,  'No; 
you  ought  to  go  On  away  from  here  and  let  me 


alone,'  and  Barney  said  to  him,  "No ;  I  ought  to 

stamp  the  G d n  s 1  out  of  you;'   and 

that  is  the  time  deceased  hit  at  him  with  the 
poker.  I  never  did  gee  defendant  go  in  his  pock- 
et, and  did  not  see  any  knife,  and  Andy  made 

the  remark  and  said,  ^es;    G d n  you.' 

He  went  into  his  pocket — 1  never  seen  no  knife 
at  all — and  be  pulled  his  hand  out  of  his  pocket, 

and  he  said,  'Yes;  you  pulled  your  G- —  d d 

knife  on  me.'  The  deceased  said,  'You  got  j'our 
knife  out'  Defendant  said  'No,'  he  did  not  hare 
bis  knife  out,  and  opened  his  hands,  no  knife 
being  visible.  Before  he  came  out  with  the  iron 
poker  the  defendant  had  put  his  hand  in  his 
pocket.  Then  deceased  said  he  had  pulled  a 
knife  on  him,  and  then  deceased  went  in  the 
shanty  and  got  the  iron  poker.  When  he  came 
out  he  lunder  sidled  up  to  defendant  that  way, 
and  stepped  back,  and  the  defendant  said  some- 
thing else  to  him,  I  cannot  remember  just  now 
what  it  was,  and  the  deceased  hit  him  and  hit  him 
a  glancing  Uck  on  his  head,  and  he  dodged  out 
in  the  street  and  fell  on  his  behind  out  in  the 
street,  the  defendant  did,  and  the  deceased  fol- 
lowed him  up,  and  when  Barney  was  getting  up 
the  deceased  picked  tip  a  chair  and  made  a  pass 
at  him,  and  when  he  did  the  defendant  ducked  un- 
der him  and  cut  him  that  way.  He  did  not  strike 
him  with  the  chair;  he  had  it  raised  this  way, 
and  Andy  dropped  the  chair  down  and  stepped 
back  and  said,  'Oh,  my  God !'  When  the  defend- 
ant cut  him  he  stepped  back  around  the  chair 
that  was  sitting  there  around  this  way,  and 
when  I  seen  him,  saw  the  blade,  he  had  it  in  his 
hand  that  way ;  I  just  could  see  the  blade  of  the 
knife.  The  blade  of  the  knife  was  about  two 
inches  Ion;;.  I  believe  that  Barney  did  make  the 
remark,  '\o\i  know  what  I  think  of  you,'  and  the 
old  man  did  not  say  anything,  and  the  defendant 
said,  'I  think  you  are  a  no  'count  son  of  a  b— — h.' 
1  believe  that  the  defendant  did  make  a  remark 
like  that,  and  then  he  told  him  he  ought  to  stamp 
the  G d n  s ^t  out  of  him;  the  defend- 
ant there  said  that,  talking  to  that  old  man 
there.  The  old  man  was  there  at  his  place  of 
business;   he  had  work  there." 

The  testimony  of  Joe  Roberta  and  S.  T. 
Cordua  Is  In  substance  the  same,  although  It 
nilght  be  said  to  vary  in  some  slight  details. 
But  by  all  the  evidence  It  is  made  evident 
that  appellant  went  to  deceased's  place  of 
business,  and  made  some  remarks  about 
deceased  having  had  him  arrested,  and  sug- 
gested that  he  have  him  arrested  again, 
and  that  this  was  the  Inception  of  the  dif- 
ficulty on  this  occasion;  and  If  he  did  not 
Intend  to  provoke  deceased  Into  a  difficulty, 
we)  are  at  a  loss  to  understand  why  be  went 
to  the  place  where  he  knew  deceased  was  a 
night  watchman  and  accosted  him  in  this 
way  and  used  the  language  he  did.  We 
think  this  authorized  the  court  to  submit  the 
issue  to  the  jury  for  their  determination,  and 
the  court  did  not  err  in  so  doing. 

These  are  all  the  exceptions  reserved  to 
the  charge  at  the  time  same  was  presented 
to  appellant,  and  all  that  were  reserved  prior 
to  the  time  the  same  was  read  to  the  Jury, 
and  the  verdict  rendered.  In  the  motion  for 
a  new  trial  he  seeks  to  raise  other  objections 
to  the  charge,  but  since  the  amendment  to 
article  743,  It  has  been  uniformly  held  thla 
cannot  be  done,  unless  fundamental  error  la 
presented.  Vernon's  Proc.  art.  743,  and  au- 
thorities cited  thereunder  in  section  GO. 

The  Judgment  is  affirmed. 
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FREEUAN  T.  STATB.    (No.  4162.) 

(Goart  of  Orimlnal  Appeals  of  Tezaa.    June  23, 
1016.    Reheating  Denied  Oct  4,  1918.) 

1.  OBiumAi.  Law  «=3l091(4)— Appeal  and 
Ebbob  —  Scope  —  Pbxskbvatxon  op  Excep- 
tions. 

A  biQ  of  exceptions  to  admission  of  testi- 
mony alleged  to  relate  to  conversation  with  ac- 
cosed  while  in  custody  and  without  warning, 
which  does  not  state  the  conversation  or  its 
purport,  nor  show  why  it  was  brought  within 
the  statute  forbidding  confessions  or  admissions 
while  nnder  arrest,  is  totally  insufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  2816,  2831,  2832,  2931-2933; 
Dec.  Dig.  «=)1091(4).] 

2.  CanaNAi.  Law  ($=3534(2)— Etidekcx—Coit- 
PEsaioNft— Admibsibuitt. 

Though  an  admission  was  made  by  accused 
while  under  arrest  and  without  warning,  it  is 
admissible,  nnder  specific  provision  of  Vernon's 
Ann.  Code  Or.  Proc.  1916,  art.  810,  when  it 
states  the  place  the  knife  with  which  the  crime 
was  committed  may  ho  found  and  it  was  found 
there. 

[Ed.  Note.— For  ollter  eases,  see  Criminal 
Law,  Cent.  Dig.  H  1202-1205. 1222-1224;  Dec 
Di«.  «s>584(2).] 

8.  Obimikal  Law  <8=>726-/rBjAii— ABOniotNT. 
Argument  that  acquittal  would  be  saying 
"Thou  shalt  kill"  is  not  improper,  when  it  is 
made  in  answer  to  argument  of  accused's  coun- 
sel that  the  lury  ought  to  acquit,  if  only  to 
stamp  with  disapproval  as  a  disgrace  to  his  race 
the  deceased  wtute  man,  killed  in  a  locality  oc- 
cupied by  negro  prostitutes. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1681 ;   Dec.  Dig.  «=»726.] 

4.  HoiuciDX  «=3340(4)—lK8TBUCTioN»— Mal- 
ice. 

Though  a  chaiye  on  express  and  Implied  mal- 
ice might  not  be  correct,  it  was  nonprejudicial, 
where  the  jury  convicted  of  manslaughter,  tak- 
ing malice  frmn  the  case. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Cig.  i  720;  Dec.  Dig.  «=»346(4).] 

5.  Cbikiivai.  Law  «=9022(7)— Appeal— Time 
FOB  Objections. 

EJzception  to  alleged  erroneous  charge  set  np 

for  first  time  in  motion  for  new  trial  is  too  late. 

[Ed.    Note. — For    other    cases,    see    Criminal 

Law,  Cent.  Dig.  §  2214;   Dec  Dig.  «=3922(7).] 

6.  Cbikinal  Law  €=3840— Tblal— Right  to 
Inspect  Chaboe— Waiveb. 

Accused  or  his  counsel  may  waive  right  to 
examine  the  charge  before  it  is  given  to  the  jury. 
[Ed.    Note.— For    other    cases,    see    Criminal 
Lew,  Cent  Dig.  i  2021;   Dec.  Dig.  «s>840.] 

Appeal  from  District  Court,  Galveston 
County;  Robt  G.  Street,  Judge. 

Sallle  Freeman  was  convicted  of  man- 
slaugbter,  and  she  appeals.    Affirmed. 

J.  Vance  Lewis,  of  Houston,  for  appel- 
lant. C.  C.  McDonald,  Asst  Atty  Gen.,  for 
tbe  State. 

DAVIDSON,  J.  Appelant  was  convicted 
of  manslangbter;  ber  panlsbment  being  as- 
sessed at  five  years'  confinement  In  tbe  pen- 
itentiary. As  usual,  the  facts  are  In  con- 
flict Tbe  court  submitted  every  issue  raised 
by  tbe  testimony.  The  jury  was  warranted 
In  finding  appellant  guilty  of  manslaugbter. 


They  could  hare  acquitted.  It  would  serve 
no  usefnl  purpose.  In  our  judgment,  to  give 
a  detailed  statement,  or  even  state  tbe  tes- 
timony. 

[1,2]  Wblle  the  witness  Stevenson  was  on 
tbe  stand  be  was  asked  tbe  following  ques- 
tion: "Tell  tbe  jury  what  conversation  yon 
bad  wltb  her  [tbe  defendant]."  Tbe  objec- 
tions nrged  are  that  at  the  time  of  tbe  con- 
versation defendant  was  in  custody  and  bad 
not  been  warned  that  any  statement  sbe 
might  make  would  be  used  against  ber.  Thla 
is  defendant's  bill.  The  bill  is  totally  insuf- 
ficient It  does  not  state  tbe  conversation, 
or  what  It  was  about ;  It  does  not  undertake 
to  show  that  it  was  brought  within  tbe  stat- 
ute forbidding  confessions  or  admissions 
wbUe  nnder  arrest  The  bill,  however,  is 
qualified  by  tbe  judge,  and  shows  that  tbe 
witness  Stevenson  testified  that — ■ 
"he  asked  the  defendant  where  the  knife  was 
with  which  the  cutting  was  done,  and  that  she 
told  him  where  it  was,  and  that  by  virtue  of 
what  she  told  him  the  knife  was  recovered. 
This  testimony  was  admitted  nnder  the  provi- 
sions of  article  810,  Code  of  Criminal  Procedure, 
upon  the  theory  that  tbe  statement  of  the  where- 
abouts of  the  knife  with  which  the  cutting;  was 
done  was  subsequently  found  to  be  true,  having 
been  found  at  the  place  where  the  defendant 
said  she  put  it  When  so  qualified,  I  approve 
the  biU." 

This  is  tbe  court's  statement  Under  this 
qualification  this  testimony  was  admissible. 

Another  bill  shows  that  tbe  same  witness 
was — 

"permitted  to  offer  through  Sergeant  J.  O.  Ste- 
venson evidence  obtained  while  she  was  in  cus- 
tody and  under  arrest  without  first  warning  her 
that  any  statement  that  sbe  might  make  would 
be  used  against  her." 

Appellant  excepted.  What  the  testimony 
was,  or  what  tbe  grounds  of  objection  to 
what  the  witness  testified,  are  not  stated. 
Tbe  same  qualification  is  added  to  tbls  as  to 
tbe  previous  bill. 

[3]  Another  bill  recites  that  the  county  at- 
torney used  the  following  language: 

"We  have  a  commandment  which  I  believe 
is  gravest  of  all,  and  is,  'Thou  shalt  not  kill ;' 
but  if  you  return  a  verdict  of  not  guilty  in  this 
case,  as  to  the  defendant,  who  is  a  menace  to 
society,  you  might  as  well  say  and  tell  her,  'Thou 
shalt  kul'  every  white  man  who  happens  to 
traverse  in  the  neighborhood  such  as  where  the 
defendant  lived." 

Objection  was  urged  to  the  remarks  of  tbe 
county  attorney  thus  made  to  the  jury,  be- 
cause calculated  to  enrage  the  jury  against 
defendant    This  bill  is  qualified  as  follows: 

"This  argument  was  made  in  response  to  the 
argument  of  the  attorney  for  the  defendant,  J. 
Vance  Lewis,  to  the  effect  that  a  white  man 
who  would  so  lower  himself  as  to  go  down  into 
a  place  where  negro  prostitutes  resort  be  de- 
served to  be  killed,  and  that  such  a  white  man 
was  a  disgrace  to  his  race,  and  a  jury  ought  to 
put  its  stamp  of  disapproval  on  such  a  person  by 
acquitting  the  defendant  who  was  a  negro  wo- 
man, and  condenvning  the  practice  of  white  men, 
the  deceased  being  a  white  man,  associating  with 
negro  women." 
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Tbe  court  also  adds: 

"It  is  my  further  Impression  that  the  court 
instnicted  the  jury  to  disregard  the  remarks  of 
the  county  attorney  to  which  exception  was  tak- 
en, but  no  request  for  such  inatruction  was 
made  in  writing,  nor  was  the  jury  intended  to 
be  misled;  the  remarks  simply  being  invited  by 
the  remarks  of  the  d^endant's  attorney." 

The  conrt  adds  that  whether  he  Inatracted 
tbe  Jury  to  disregard  the  remarks  of  the 
county  attorney  objected  to  he  does  not  re- 
member. As  this  matter  is  presented  by  tbe 
bill  and  the  qnaliflcatlon  to  It,  we  are  of 
opinion  tbere  Is  no  reversible  error. 

[4,  S]  There  was  an  exception  taken  to  the 
charge  of  the  conrt  on  express  and  Implied 
maUce,  and  upon  manslaughter  and  aggra- 
vated assault,  because  tne  evidence  is  insuffi- 
cient to  support  said  charge.  This  exception 
was  not  made  nntil  after  the  conviction,  and 
was  first  set  up  In  tbe  motion  for  new  trial, 
as  Is  shown  by  the  qualification  to  the  bill; 
but,  had  It  been  timely  taken,  we  are  of 
opinion  that  the  court's  charge  Is  correct. 
Appellant  was  acquitted  of  murder,  and  the 
question  of  malice  passed  out  of  the  case. 
Tbe  charges  on  manslaughter  and  aggravat- 
ed assault  fully  presented  all  the  Issues  rais- 
ed by  tbe  testimony  adduced  on  the  trial. 

[•]  Anotber  bill  recites  that  tbe  court  erred 
In  submitting  to  the  Jury  the  main  charge  of 
tbe  conrt  without  first  having  submitted  the 
same  to  her  or  ber  attorney,  and  giving  to  her 
or  her  attorney  an  opportunity  to  prepare 
and  file  with  tbe  court  objections  to  the  same 
In  whole  or  In  part.  Tbe  court  states  In  bis 
qualification  of  this  bill  that  to  tbe  best  of 
tbe  court's  recollection  he  called  counsel  to 
the  bar  before  delivering  tbe  charge  to  the 
Jury  and  tendered  them  tbe  charge,  explain- 
ing tbe  different  aspects  of  tbe  case  upon 
which  tbe  conrt  bad  charged,  and  counsel 
both  for  the  state  and  defendant  waived  ex- 
amination of  the  charge.  Appellant  bad  a 
right  to  waive  this  If  be  so  desired.  Tbe 
statute  was  Intended  to  give  counsel  an  op- 
portunity to  object  to  the  charge,  or  make 
such  suggestions  to  the  court  as  desired,  If 
they  were  not  satisfied  with  tbe  Instructions 
written  by  tbe  court.  Ue,  of  course,  could 
waive  this.  Tbe  statute  does  not  compel  tbe 
filing  of  exceptions.  It  requires  tbe  court  to 
submit  bis  charge  to  counsel.  Parties  may 
waive  this. 

No  reversible  error  being  found  in  tbe  rec- 
ord, the  Judgment  Is  affirmed. 


NEWMAN  V.  STATE.     (No.  4148.) 

(Conrt  of  Criminal  Appeals  of  Texas.    June  23, 
1916.    Rehearing  Denied  Oct.  4,  1916.) 

1,  Cbihinal   Law   «=»112S(2)— Appeai/— UK- 

VIEW, 

Where  no  excuse  is  given  in  tbe  motion  for 
new  trial  on  the  gl-ound  of  newly  discovered 
evidence  for  not  exercising  proper  diligence,  but, 
in  the  oral  argument  before  the  Court  of  Crimi- 
nal Appeals,  defendant's  counsel  states  grounds 


as  an  excuse  for  not  exwdslng  diligence  prior 
to  trial,  the  court  must  consider  tbe  record  as 
made  In  the  trial  court 

[Ed.  Note.— EV>r  other  eases,  see  Criminal 
Law,  Cent  Dig.  §  2953;  Dec  Kg.  «=»1128(2).] 

2.  CHnaNAi,  Law  «=>989(1)  —  Nkw  Tuai,  — 

DiLlaKNCK  IN  PBOCDBINa  EVIDENCE. 

New  trial  will  not  be  granted  for  newly  dis- 
covered evidence  where  no  sufficient  diligence  in 
attempting  to  procure  the  evidence  for  trial  is 
shown,  nor  any  excuse  given  for  failure  to  exer- 
cise diligence. 

[Ed.  Note. — ^For  other  cases,  see  Ciiminal 
Law.  Cent  Dig.  U  2318.  2321-2323;  Dec.  Dig. 
«8=»d39(l).]     "*  •■      "^  * 

Appeal  from  District  Conr^  Oalveston 
County ;   CHay  S.  Brings,  Judge. 

Pearl  Newman  was  convicted  of  murder, 
and  Bbe  appeals.    Judgment  affirmed. 

J.  Tance  Lewis,  of  Houston,  for  appel- 
lant 0.  G  McDonald.  Asst  Atty.  Cen.,  for 
the  Stata 

HARPEB,  J.  Appellant  was  convicted  of 
murder,  and  ber  punishment  assessed  at  five 
years'  ccmflnement  In  the  penitentiary. 

[1,  t]  No  bills  were  reserved  to  the  intro- 
duction of  any  testimony,  and  no  exceptions 
were  reserved  to  the  charge  as  given,  and  no 
special  charges  were  requested.  Appellant's 
entire  contenticm  Is  based  on  alleged  newly 
discovered  testimony.  In  tbe  first  place,  tbe 
motion  for  new  trial  setting  up  newly  dis- 
covered testimony  is  sworn  to  by  no  person, 
but  if  we  consider  the  ground,  appellant  is 
wholly  lacking  in  diligence,  and  no  excuse  is 
given  In  the  motion  for  not  exercising  proper 
diligence.  In  the  oral  argument  before  this 
court  appellant's  counsel  would  state  some 
grounds  as  an  excuse  for  not  exercising  dili- 
gence prior  to  the  trial,  but  we  must  consider 
the  record  as  made  in  the  trial  codrt,  tor 
that  is  what  the  trial  .court  had  before  it 
when  be  overruled  the  motion.  Again,  the  al- 
leged newly  discovered  testimony  would  not 
tend  to  support  the  testimony  of  appellant  on 
tbe  trial,  but  would  make  an  entirely  dif- 
ferent state  of  facts  to  that  testified  to  by  ap- 
pellant In  fact  there  would  be  an  almost  di- 
rect confilct  In  her  testimony  and  the  alleg- 
ed newly  discovered  testimony.  As  no  sulS 
fldent  diligence  Is  shown,  nor  excuse  given, 
there  was  no  error  in  overruling  tbe  motion. 

The  Judgment  is  affirmed. 


JOHNSON  V.   STATE.     (No.  4074.) 

(Court  of  Criminal  Appeals  of  Texas.  May  10, 
1016.  On  State's  Motion  for  Rehearing,  June 
21,  1916.  On  Appellant's  Motion  for  Rehear- 
ing, Oct  4,  1916.) 

On  State's  Motion  fOr  Rehearing. 

1.  Seduction  <&=>42— Evidence. 

In  a  prosecution  for  seduction,  where  it 
was  not  shown  that  prosecutrix,  who  had  work- 
ed in  a  laundry,  associated  with  another  girl 
who  worked  in  such  laundry,  or  knew  anything 
about  the  associates  or  conduct  of  such  other 
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slrl,  tbe  court  was  coirrect  In  ezdvdins  tbe  an- 
swer of  prosecntriz  to  th«  qaeetion,  on  crosa- 
ezaminatlon,  whether  such  other  girl  became 
pregnant  and  made  some  man  marry  her. 

[Bd.  Note.— For  other  cases,  see  Sednction, 
Cent.  Dig.  H  73-75;   Dec.  Dig.  «=942.] 

2.  Seduotion  «=>42— Etidencx. 

The  court  properly  excluded  letters  and 
poetry  of  an  indecent  and  obscene  nature  written 
by  prosecutrix  to  defendant  more  than  a  year 
after  the  commiasiMi  of  the  alleged  offense;  de- 
fendant not  offering  any  testimony  aa  to  the 
general  reputation  of  prosecutrix  for  chastity. 

[Ed.  Note.— For  other  cases,  see  Sednction, 
•Cent.  Dig.  |i  73-75;   Dec.  Dig.  «=a42.] 

On  Appellant's  Motion  for  Rehearing, 

3.  Witnesses  €=9350  —  Iupkaohvent  —  Evi- 

DERCE. 

The  court  properly  refused  to  permit  de- 
fendant to  ask  prosecutrix  if  she  bad  not  been 
charged  in  Justice  court  by  complaint,  some 
three  or  four  years  before,  with  the  theft  of  a 
diamond  ring,  and  if ,  as  a  matter  of  fact,  she 
did  not  steal  it  and  confess  to  the  officers  that 
■he  had  stolen  it,  no  indictment  having  been  pre- 
sented against  prosecutrix,  though  several  grand 
Jaries  met  and  adjourned  subsequent  to  the 
time  complaint  was  made  against  her. 

(B!d.  Note. — For  other  eases,  see  Witnesses, 
Cent.  Dig.  {f  1140-1149:  Dec.  Dig.  «S3350.] 

4.  Obdohai.  Law   «=3U6e(5)  —  Apfbai.  — 
HABinxsfl  Ebbob. 

Where  the  court  withdrew  from  the  Jury 
defendant's  testimony,  on  cross-examination, 
that  he  had  one  of  the  baby's  pictures,  there 
wa«  no  reversible  error. 

CBH.  Note.— For  other  cases,  see  Criminal 
I.aw,  Cent.  Dig.  f  3141 ;  Dec.  Dig.  <S=»lie9(5).] 

6.  CBUaNAi.  Law  «=»419,  420(1)— Evidence. 

Where  defendant  did  not  offer  to  prove,  or 
claim  to  have  seen  anything  improper  about 
prosecutrix's  conduct,  or  to  have  had  any  per- 
sonal knowledge  of  any  act  of  intercourse  with 
another,  while  the  court  did  not  deny  defendant 
the  right  to  prove  by  any  witness  he  might  have 
been  able  to  produce  any  act  of  intercourse  with 
prosecutrix,  the  fullest  latitude  in  that  direction 
being  given  him,  the  court  properly  refused  to 
allow  defendant  to  answer  the  question  asked  by 
his  attorney,  "Did  you  know,  or  did  you  hear, 
of  any  one  having  had  intercourse  with  the 
prosecuting  witness?" 

[Ed.  Note.— For  other  cases,  see  Orimiaal 
Law,  Cent.  Dig.  |{  973,  976,  978,  980-983 ;  Dec. 
Dig.  «=>419,  420(1).] 

Davidson,  3.,  dissenting. 

Appeal  from  Criminal  District  Court,  Har- 
tls  C!ousty;   C.  W.  Robinson,  Judge. 

Nelson  A.  Johnson  was  convicted  of  seduc- 
tlon,  and  he  appeals.    Judgment  affirmed. 

Heidingsfelder's,  of  Houston,  for  appellant. 
John  H.  Crooker,  Cr.  Dlst.  Atty.,  B.  T.  Brandh, 
and  T.  J.  Harris,  all  of  Houston,  and  C.  C. 
McDonald,  Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  sednction,  his  punishment  being  assessed 
at  four  years'  conflnement  In  the  peniten- 
tiary. 

Prosecutrix  testtfles  to  protestations  of 
love  by  defendant  and  her  reciprocation; 
that  she  had  never  had  intercourse  with  any 
other  man  prior  to  her  first  act  of  intercourse 
with  defendant    She  says  this  continued  for 


nearly  three  years.  She  gave  birth  to  a 
child.  Its  paternity  she  attributes  to  de- 
fendant Appellant  admits  the  intercourse, 
but  denies  the  seduction  and  promise  of 
marrlag&  Under  his  theory  the  testimony 
did  not  dignify  tbe  offenise  as  being  higher 
than  that  of  illicit  Intercourse  which  would 
constitute  fornication.  There  are  some  fticts 
and  circumstances  in  the  case  elicited  from 
her  which  tend  to  show  that  she  may  not 
have  been  as  pure  and  chaste  as  the  state 
contends.  Some  of  her  association  and  acts 
tend  to  somewhat  impair  her  purity  of 
thought  and  mind.  She  denied,  however, 
that  she  understood  the  environments  to  be 
of  an  impure  nature.  It  Is  not  the  purpose 
of  this  opinion  to  go  into  a  detailed  state- 
ment of  those  matters. 

This  brings  up  one  of  the  bills  of  exception 
which  shows  defendant  offered  to  prove  that 
one  of  the  girl  associates  of  prosecutrix  fell 
by  the  wayside  and  gave  birth  to  a  child; 
that  this  girl  subsequently  married  the  au- 
thor of  her  shame.  There  is  also  evidence 
about  some  other  matters.  The  appellant 
then  offered  to  prove  on  cross-examination 
of  tbe  girl  that  she  associated  with  the  girl 
who  married  her  betrayer  subsequently,  and 
after  she  had  given  birth  to  the  child.  We 
are  of  opinion  that  on  another  trial  this  tes- 
timony should  be  admitted.  This  happened 
before  prosecutrtx  says  her  illicit  intercourse 
began  with  appellant  It  has  been  held  In 
several  cases  that  the  unchaste  character  of 
the  associates  of  prosecutrix  can  be  shown 
as  affecting  her  chastity. 

There  are  quite  a  number  of  bills  of  ex- 
ception to  the  refusal  of  the  court  to  permit 
appellant  to  introduce  in  evidence  letters 
written  by  prosecutrix  to  himself.  The  bill 
shows  the  court  had  admitted  letters  writ- 
ten by  defendant  to  her.  These  letters  should 
have  been  introduced.  The  contents  of  the 
letters  are  remarkably  vulgrar,  obscene,  un- 
chaste, and  Impure,  so  much  so  that  the 
trial  Judge  for  that  reason  would  not  permit 
them  to  go  to  the  Jury.  Another  ground  why 
he  refused  to  admit  tbe  letters  was  that 
they  were  written  after  the  alleged  seduc- 
tion. 

There  Is  also  another  bill  showing  some 
prose  and  poetry  that  is  as  obscene  and  dirty 
as  is  possible  to  have  been  written.  In  all 
of  the  cases  of  seduction  that  have  come  be- 
fore this  court  no  language  in  any  of  them 
has  approximated  the  vulgarity  and  obscen- 
ity of  those  offered  in  evidence  and  rejected 
by  the  court  Prosecutrix  had  testified  she 
had  never  had  intercourse  with  any  other 
man,  but  the  letters  show  a  familiarity  with 
indecencies  and  impurities  that  is  not  com- 
patible with  the  thoughts  or  words  of  puri^ 
or  chastity.  It  may  be  questioned  that  In 
any  brothel  of  the  lowest  order  more  indecent 
language  could  be  uttered.  The  fact  that 
these  matters  occurred  after  the  alleged  se- 
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ductlon  la  not  a  reanon  why  they  should  not 
be  Introduced.  They  bore  directly  upon  the 
chastity  and  the  credibility  of  the  witness. 
The  Jury  could  well  consider  that  a  woman 
who  would  t»e  such  language  as  set  out  tn 
those  letters  and  the  expression  used  In  the 
poetry  was  of  an  impure  and  unchaste  mind. 
They  were  so  impure  that  the  trial  Judge 
would  not  permit  them  to  be  read  in  his 
court  These  matters  are,  however,  all  per- 
petuated in  bUls  of  exception.  Seduction 
does  not  consist  in  the  mere  promise  to  mar- 
ry, followed  by  acts  of  sexual  intercourse. 
The  woman  must  be  pure  and  chaste  to  be 
the  subject  of  seduction.  It  would  hardly  be 
contended  that  an  impure  and  unchaste  wo- 
man could  be  seduced  by  the  promise  alone 
of  marriage.  If  so,  then  the  promise  to 
marry  a  lewd  woman  would  form  the  basis  of 
seduction.  This  statute  was  intended  to  pro- 
tect the  virtuous  and  the  pure.  It  was  in- 
tended to  punish  the  seducer  of  chaste  wo- 
men. The  unchaste  and  the  prostitute  are 
not  the  subject  of  seduction.  In  order  to 
constitute  seduction,  the  purity  of  a  woman 
must  be  overcome,  led  away,  and  then  illic- 
it intercourse  occur  by  reason  of  promise 
of  marriage.  However  pure  the  woman  may 
be  under  this  statute,  seduction  will  not  be 
consummated  alone  by  the  act  of  intercourse. 
There  must  still  be  the  further  constituent 
element  shown;  that  is,  the  chastity.  If 
she  is  led  away  by  her  affection,  or  for  any 
reason  she  submits,  it  wquld  not  be  seduction 
unless  the  promise  of  marriage  also  enters 
into  the  case.  Immorality,  fornication,  and 
adultery  do  not  form  a  basis  of  seduction. 
The  Jury  might  well  beUeve  from  reading 
these  letters  that  she  was  not,  at  the  time 
of  her  first  intercourse,  a  pure  and  chaste 
woman.  The  rejection  of  this  testimony 
by  the  court  on  account  of  the  vulgarity  and 
obscenity  is  creditable  to  his  high  sense  of 
chivalry,  but  the  defendant  was  on  trial  for 
seducing  a  chaste  woman,  and  any  fact  that 
shows  her  to  be  of  an  unchaste  and  impure 
character  is  introducible  to  show  that  fact, 
whether  it  occurred  within  a  reasonable  time 
before  or  subsequent  to  the  alleged  seduc- 
tion. It  has  also  been  held  in  this  state,  and 
correctly,  that  long-continued  Intercourse  of 
an  illicit  nature  between  the  prosecutrix  and 
her  alleged  seducer  may  be  also  evidence  of 
the  fact  that  she  was  not  seduced,  and  it 
tends  to  show  the  converse.  It  has  the  ef- 
fect, or  may,  to  show  that  it  was  not  se- 
duction, but  fornication.  What  the  result  of 
the  verdict  would  have  been  with  this  testi- 
mony before  the  Jury  may  be  a  matter  of 
speculation.  We  cannot  tell  about  Its  re- 
salt  or  effect  on  the  Jury,  because  it  was  not 
permitted  to  go  to  them.  The  very  reason 
the  court  gives  for  exclusion  Is  one  of  the 
strongest  reasons  for  its  inclusion.  Its  vul- 
garity and  obscenity  does  not  afTord  a  ground 
for  rejecting  the  evidence.  It  affords  a 
stronger  reason  why  the  letters  should  have 
been  introduced.    The  writer  does  not  care 


to  place  In  the  Jurisprudence  of  tSie  state  the 
contents  of  these  letters.  It  would  serve  no 
useful  purpose,  but  it  may  have  been  of  great 
value  to  the  defendant  to  show  the  condition 
of  the  woman's  mind  at  the  time  of  her  al- 
leged seduction.  On  another  trial  this  testi- 
mony will  be  admitted  In  evidence. 

There  is  another  bill  of  exceptions  reserv- 
ed to  the  action  of  the  court,  which  will  not 
occur  upon  another  trial.  It  shows  while  the 
appellant  was  upon  the  witness  stand  he  was 
asked  with  reference  to  a  picture  of  the  child 
of  the  prosecutrix.  The  Judge  stated  that  it 
would  be  legitimate  in  connection  with  cer- 
tain matters  which  might  tend  to  induce  the 
Jury  to  believe  it  was  his  child  by  reason  of 
the  resemblance  to  appellant  Subsequently, 
however,  he  withdrew  the  matter  from  the 
jury.  This  character  of  testimony  under  the 
authorities  of  Texas  is  not  permissible. 

We  are  of  opinion  that  the  court  was  In 
error,  with  reference  to  the  letters  especial- 
ly, and  the  court  should  have  awarded  ap- 
pellant a  new  triaL 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

On  State's  Motion  for  Rehearing. 

PREINDEBOAST,  P.  J.  Upon  the  argent 
insistence  of  counsel  for  the  state,  we  have 
again  carefully  reviewed  this  case  and  the 
questions  upon  which  it  was  reversed  in  the 
original  opinion.  We  have  reached  the  con- 
clusion that  we  were  in  error  In  the  original 
opinion. 

It  is  unnecessary  to  recite  all  of  the  testi- 
mony. That  of  the  alleged  seduced  girl 
makes  out  a  clear  and  strong  case  against 
appellant.  She  is  positively  corroborated, 
and  amply  so,  by  several  witnesses  and  many 
circumstances  as  to  every  material  fact  nec- 
essary. The  promise  of  marriage  was  not 
only  positively  testified  to  by  the  prosecuting 
witness,  but  also  by  her  sister  and  father 
and  an  intimate  friend  of  appellant  himself. 
Appellant  shows  by  his  own  testimony  that 
he  frequently  saw  and  knew  the  girl  by  sight 
some  2  or  3  months  before  he  was  introduced 
to  her  in  April,  1911,  and  that  from  that  time 
on  until  June  25th  following,  when  he  ac- 
complished her  ruin,  he  assiduously  devoted 
himself  to  her,  calling  upon  her  several 
times  a  week  and  frequently  taking  her  out 
to  different  functions,  swearing: 

"I  gradually  worked  up  to  the  proposition  of 
having  intercourse  with  that  girl.  •  •  •  I 
was  trying  all  the  time,  .every  time  I  went  out 
there." 

After  he  succeeded  In  accomplishing  her 
rain,  be  and  she  both  swear  that  from  two 
to  three  times,  and  many  times  oft^ier,  each 
week  thereafter  for  a  long  time  he  continued 
to  have  sexual  intercourse  with  her,  she 
swearing  that  all  this  occurred  under  bis  re- 
peated promises  to  marry  her  at  a  later  date, 
which  was  fixed  by  agreement  between  them. 
This  contindous  relatiouahip  ea^ted  between 
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them  until  September,  1912,  when  he  left,  the 
state  for  Hot  Springs,  Ark.,  where  he  went 
for  treatment  for  the  cigarette  habit.  He 
remained  away  many  months  on  this  occa- 
sion, the  girl  claiming  that  he  promised  all 
the  time  to  fulfill  his  promise  to  marry  her 
as  soon  as  he  got  physically  and  financially 
able  to  do  so.  When  he  returned  to  Houston, 
he  resumed  his  former  seznal  relationship 
with  the  girl,  and  soon  thereafter  got  her  in 
"a  family  way."  She  informed  him  of  it, 
and  continuously  pressed  him  to  carry  out 
Ms  promise  and  marry  her,  so  she  testified, 
lie  as  persistently  refused,  but  kept  up  his 
relationship  with  her  until  she  was  about  5 
months  "gone,"  and  when  she  persisted  that 
If  be  would  not  marry  her,  a  prosecution 
might  ensue,  he  thereupon  suddenly  again 
left  the  state,  and  soon  learned  while  out  of 
the  state  that  the  officers  were  after  him, 
and  he  skipped  about  over  the  country  evad- 
ing arrest  for  about  18  months.  We  think 
this  record  with  practical  and  all  reasonable 
certainty  shows  that  he  not  only  deliberate- 
ly set  about  to  accomplish  the  ruin  of  this 
girl,  and  did  do  so,  under  his  promise  of 
marriage  to  her,  but  tliat  he  persistently  al- 
so set  about  to  prostitute,  not  only  her  body, 
but  her  mind  and  language  also.  He  suc- 
ceeded in  debauching  her  body  within  about 
3  months  after  he  set  about  to  do  so,  but  It 
took  him  more  than  a  year  and  a  half  by  his 
vile  and  baneful  tutorage  to  prostitute  her 
mind  and  words,  for  it  was  some  10  months 
after  he  seduced  and  debauched  her  before 
be  succeeded  in  having  her  to  write  to  him  a 
letter  wherein  any  Indecent  or  vulgar  or  pro- 
fane word  was  used,  and  it  was  some  time 
thereafter  before  he  succeeded  in  having  her 
to  write  other  worse  letters  to  him,  and  more 
than  two  years  till  he  succeeded  in  having 
her  write  for  him  the  vile  and  indecent  po- 
etry she  did.  It  seems  he  took  particular 
pains  to  preserve  all  these  writings  by  her  to 
liim,  for  on  this  trial  he  produced  them,  had 
her  Identify  them  as  having  been  written  by 
ber,  and  he  offered  them  in  evidence.  Evi- 
dently it  took  him  more  than  two  years  un- 
der his  vile  and  baneful  tutorage  to  induce 
this  girl  to  write  such  documents  to  him. 
The  latter  ones  esi)ecially  are  correctly  char- 
acterized by  Judge  DAVlt>SON  in  the  origi- 
nal opinion. 

The  testimony  further  shows,  and  the  Jury 
by  the  effect  of  their  verdict  expressly  found, 
that  prior  to  the  time  this  girl  came  into  the 
dutches  of  appellant,  she  was  a  chaste  and 
virtuous  girl,  not  only  in  body,  but  in  words 
and  mind  also,  and  that  prior  to  bis  ruin  of 
ber  she  had  never  before  bad  an  act  of  in- 
tercourse with  any  one.  The  proof  also  fails 
to  show  that  prior  to  appellant's  contact  with 
ber  and  training  of  her,  as  stated,  she  ever 
used  any  vile,  vulgar,  indecent  or  profane 
langnage. 

[1]  The  testimony  shows  that  the  alleged 
seduced  giil,.£lla  Braun,  for  some  time  be-. 


fore,  and  a  long  time  after,  appellant's  con- 
nection with  her  began,  was  a  working  girl, 
thrown  on  her  own  resources;  that  she 
worked  in  a  laundry  in  Houston.  After  she 
Iiad  given  her  testimony  as  a  witness  for  tlie 
state,  on  her  cross-examination  appellant's 
bill  of  exceptions  No.  2  shows  that  he  asked 
her: 

"Q.  Did  yon  Imow  Vema  Gecosky  at  the  laun- 
dry?   A.  Yes,  sir.     r ... 

became  pregnant   am 
her?" 


Q.  Isn't  it  a  fact  that  she 
id   made  some  man  marry 


The  State  objected  to  this  as  immaterial. 
Neither  the  bill  nor  record  otherwise  shows, 
or  attempts  to  show,  that  BUa  Braun  asso- 
ciated with  said  Oecosky  girl  otherwise  than 
that  they  worked  at  the  same  laundry.  They 
did  not  live  together.  They  did  not  other- 
wise associate  together,  and  no  intimation  is 
made  that  even  while  they  worked  In  the 
same  laundry  £>Ua  Braun  knew  anything 
about  the  associates  or  conduct  of  the  Ge- 
cosky girl.  In  approving  tlie  bill  the  court 
qualified  it  by  stating  tliat  the  defendant  did 
not,  at  any  time  during  the  trial,  prove,  or 
offer  to  prove,  the  general  reputation  of  the 
prosecutrix  for  cliastlty  was  bad,  nor  was 
there  any  evidence  In  the  entire  record  show- 
ing that  before  she  was  seduced  by  defend- 
ant she  was  other  than  a  pure  girl.  This 
bill,  and  tlie  entire  record,  In  no  way  conies 
within  the  principles  laid  down  in  Caviness 
V.  State,  42  Tex.  Or.  R.  420,  60  S.  W.  555, 
and  Jeter  v.  State,  62  Tex.  Or.  R.  212,  106 
8.  W.  371,  nor  any  other  case  decided  by  this 
court  We  were  therefore  in  error  in  the 
original  opinion  in  hoiding  tha.t  the  court 
erred  in  excluding  the  answer  of  the  witness 
shown  by  said  bill.  The  trial  court  was  cor- 
rect in  excluding  it. 

[2]  It  is  true  that  it  has  frequently  been 
held  by  tliis  court  that  the  course  of  conduct 
of  an  alleged  seduced  girl  soon  after  the 
claimed  seduction  and  before  then,  with  oth- 
ers, and  the  language  she  uses  or  writes  to 
others  about  the  same  time,  are  admissible, 
but  it  has  never  been  held  that  such  matters 
are  admissible  when  they  occur  a  long  time 
after  the  alleged  seduction,  and  are  not 
shown  to  have  any  connection  with  the  acts 
of  such  girl  before  the  alleged  seduction,  oi" 
at  some  reasonable  time  soon  thereafter. 
Appellant  tias  a  large  number  of  bills  to  the 
action  of  the  court  in  excluding  said  letters 
and  poetry  documents  from  the  Jury  on  the 
objection  of  the  state.  The  bills  are  quite 
lengthy,  and  are  qualified  by  a  long  state- 
ment of  the  Judge  to  each  one.  It  is  un- 
necessary to  quote  or  state  the  whole  of  such 
explanation.  We  will  merely  quote  this 
much  of  It: 

"The  testimooy  sliows  that  the  prosecutrix 
was  seduced  on  the  25th  day  of  June,  A.  T>. 
1911,  and  the  writing  set  Out  in  this  bill  of  ex- 
ceptions wns  written  not  to  a  third  person,  but 
to  her  alleged  seducer.  The  defeudant  did  not 
offer  any  testimony  from  any  source  os'  to  the 
general  reputation  of  the  prosecutrix  for  t:iHi.sti- 
ty.     No  witness  who  testified  claimed-  to-  IntTe 
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eitber  had,  or  to  have  witnessed,  any  act  of 
into'course  of  prosecutrix  with  any  person  other 
than  the  defendant.  The  only  attack  on  her 
diastity  made  by  defendant  consisted  in  asking 
her  if  it  was  not  a  fact  that  she  had  had  in- 
tercourse with  one  Chick  Webb,  but  upon  her 
denial  no  attempt  or  offer  was  made  to  prove 
that  such  was  the  fact,  or  that  there  was  any 
foundation  for  such  a  question.  The  court  did 
not  believe  that  the  writing  served  any  legiti- 
mate purpose,  and  it  was  no  d^ense,  and  did 
not  tend  to  support  any  defense,  and  had  said 
writing  been  connected  in  any  way  with  any 
testimony  that  might  raise  die  issue  of  her 
chastity  at  the  time  the  defendant  seduced  her, 
the  court  would  have  admitted  it;  but,  the 
writing  being  disconnected  and  so  long  tubtequmt 
to  the  date  of  the  seduction,  the  court  was  of 
the  opinion  that  it  had  no  probative  force  as 
tending  to  show  that  she  was  unchaste  at  the 
time  of  her  seduction."    (Italics  onia.) 

We  were  In  error  In  the  original  opinion 
In  holding  that  these  documents  were  ad- 
missible in  evidence.  Under  the  drcom- 
atances  of  this  case,  we  think  the  action  of 
the  trial  Judge  In  ezclndlng  them  was  cor- 
rect We  know  of  no  case  that  would  go 
to  the  extent  of  holding  such  documents  ad- 
missible under  the  drcumatances  as  shown 
by  the  record  herein. 

We,  therefore,  grant  a  rehearing  in  this 
case,  set  aside  the  former  reversal  of  the 
Judgment,  and  now  aflBrm  it. 

DAVIDSON,  J.  I  cannot  agree  to  this  af- 
firmance. 

HARPER,  J.  As  the  promise  to  marry  and 
the  first  act  of  intercourse  took  place  in 
June,  1911,  and  the  first  letter  offered  in  evi- 
dence by  appellant  was  not  written  nntU  in 
September,  1012,  and  the  others  subsequent 
to  that  time,  I  concur  in  the  affirmance  of 
the  case. 

On  Appellant's  Motion  for  Rehearing. 

PBENDEROAST,  P.  J.  In  his  moUon  for 
rehearing  appellant  presents  some  of  the 
same  questions  which  were  thoroughly  con- 
sidered and  passed  upon  in  the  opinion  af- 
firming this  case.  It  is  unnecessary  to  again 
discuss  any  of  them. 

There  were  some  questions  raised,  bat  not 
,  passed  upon  In  the  previous  opinion.     We 
will  now  discuss  them. 

[3]  Appellant  claims  the  court  erred  In  not 
permitting  him  to  ask  the  prosecuting  wit- 
ness, Ella  Braun,  in  substance,  if  she  hadn't 
been  charged  In  the  Justice  court  by  com- 
plaint, some  three  or  four  years  prior  to  that 
time,  of  the  theft  of  a  diamond  ring,  and 
If  as  a  matter  of  fact  she  did  not  steal  It 
and  confess  to  the  oflicers  that  she  had  stolen 
It.  We  state  this  briefly.  In  approving  the 
bill  the  court  qualified  It  by  stating  that  de- 
fendant's counsel  stated  that  he  expected  to 
prove  these  facta  by  this  witness — 
"but  the  court  does  not  know,  and  is  unable  to 
certify  as  a  fact,  that  the  witness  would  have 
testified  that  she  had  admitted  stealing  any  ring. 
The  testimony  was  excluded  by  the  court  lor  the 


reason  that  no  indictment  was  presented  against 
the  witness;  several  grand  juries  having  met 
and  adjourned  subsequent  to  the  time  that  such 
complaint  was  made  against  her." 

The  court's  ruling  was  correct  Wright 
V.  State,  63  Tex.  Or.  R.  431,  140  S.  W.  1105 ; 
Williamson  v.  State,  74  Tex.  Or.  R.  293,  167 
S.  W.  360,  and  other  cases. 

[4]  While  appellant  was  on  the  stand  the 
state  asked  him,  over  his  attorney's  objec- 
tions, If  he  had  one  of  the  baby's  pictures, 
and  he  answered  that  he  had.  The  court 
subsequently  expressly  withdrew  that  testi- 
mony from  the  jury,  and  charged  them  not  to 
consider  it  This  would  be  no  such  material 
matter  as  would  justify  this  court  to  reverse, 
even  If  the  court  had  not  withdrawn  the  tes- 
timony; but,  under  the  law  as  well  estab- 
lished, as  the  court  withdrew  It  it  would 
present  no  reversible  error  In  any  contingen- 
cy. Miller  T.  State,  185  S.  W.  38,  and  cases 
there   dted. 

[t]  In  another  bill  appellant  claims  the 
court  erred  in  not  permitting  blm  to  answer 
this  questicm  asked  by  his  attorney: 

"Q.  Did  you  know,  or  did  you  hear,  of  any  one 
having  had  intercourse  with  the  proaecuting 
witness,  Ella  Braun?" 

Ui)on  the  state's  objection,  the  conrt  refus- 
ed to  permit  him  to  answer  this  question. 
The  court  in  approving  the  bill,  qualified  and 
explained  It  as  follows: 

"That  defendant  never  offered  to  prove,  nor 
did  he  claim  to  have  ever  seen,  anything  im- 
proper about  the  conduct  of  the  prosecutrix,  or 
to  have  had  any  personal  knowledge  of  any  act 
of  intercourse,  nor  did  the  court  deny  the  de- 
fendant the  right  to  prove,  by  any  witnesses  he 
may  have  been  able  to  produce,  any  act  of  in- 
tercourse with  prosecutrix.  On  the  contrary,  the 
fullest  latitude  was  given  to  defendant  to  prove 
anything  by  legitimate  evidence  that  might  tend 
to  show  that  prosecutrix  was  unchaste  before  he 
seduced  her.  The  question  as  framed  and  asked 
as  to  what  be  had  heard  would  have  called  for 
hearsay  evidence." 

As  qualified,  this  bill  shows  no  error. 

The  court  did  not  err  in  refusing  to  give 
two  special  charges  requested  by  appellant 
The  court  In  qualifying  each  of  his  bills  to 
the  refusal  of  his  charges  stated  that  the 
testimony  did  not  call  for  such  a  charge.  The 
court  in  a  correct  charge  submitted  all  the 
Issues  raised  by  the  testimony.  Appellant 
made  no  objection  to  the  court's  charge. 

The  motion  Is  overruled. 

DAVIDSON,  J.  I  cannot  concur  In  the  dis- 
position of  this  case.  I  do  not  care  to  write 
further. 


WILLIAMS  V.  STATE.    (No.  4134.) 

((3ourt  of  Criminal  Appeals  of  Texas.    June  21, 

1916.     Rehearing  Denied  Oct  4,  1916.) 

1.  Indictment  and  Infobuation  €=125(45) 
—Counts  Chakqino  Sauk  Tbansactio.v. 
In  a  prosecution  for  theft  as  bailee  and  em- 
bezzlement, the  court  properly  overruled  defend- 
ant's motion  to  quash  the  mdictment  for  am- 
bii,uity,    in   that   the    first   two   counts   charged 
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theft  aa  boflee  and  einbexalement  of  tbe  prop- 
erty of  one  person,  and  tbe  second  two  counts 
theft  as  bailee  and  embezzlement  of  tbe  prop- 
erty of  another  person,  since  an  indictment  may 
contain  aa  many  counts  diarging  the  same  trans- 
action as  is  thought  necessary  to  meet  the  proof 
aa  it  transpires,  and  to  prevent  a  variance. 

[EM.  Note.— For  other  caaes,  see  Indictment 
and  Information,  Cent.  Dig.  i  383;  Dec  Dig. 
«s>125(45).] 

2.  Chihinai,  Law  ^=3ll67(%)— Habmlebs  Eb- 
BOB  —  Election  —  Refusai.  to   Eequibe  — 
Cube  bt  Instbuctiors. 
In  a  prosecution  for  theft  aa  bailee  and  em- 
bezzlement, the  trial  court  committed  no  rever- 
sible error  in  refusing  to  require  the  state  to 
elect   between  counts   alleging   theft   as  bailee 
and  embezzlement  of  the  property  of  one  person 
and  other  counts  charging  theft  as  bailee  and 
embezslement  of  the  property  of  another,  where 
only  the  former  counts  were  submitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  8101;  Dec.  Dig.  <»=3ll67(2).] 

8.  iNDicmairr  akd  IirroBMATioN  «=>132(6)— 

REQiriBIItO  ELECnOR  B7  Cbaboe. 
In  a  prosecution  for  theft  aa  bailee  and  em- 
bezxlement,  where  the  court  in  his  charge  sub- 
mitted to  ue  jury  only  the  counts  of  the  indict- 
ment charging  the  crimes  as  against  the  prop- 
erty of  W.,  not  submitting  those  charging  the 
crimes  as  against  the  property  of  P.,  there  was 
an  ejection  sufficient  to  meet  the  defendant's 
motion  to  require  the  state  to  elect  between  the 
counts  alleging  tiie  crimes  aa  against  the  prop- 
erty of  W.  and  P. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  444;  Dec.  Dig. 
«=»182(8).] 

4.  EUBEZZLEMENT      €=>38  — EviOENCB  — PbO- 

DXTcnoN  OF  Check— NECKSfiirr. 
Where  the  theft  and  embezzlement  alleged 
was  of  money,  and  not  of  any  check,  though  the 
proof  showed  defendant  procur^  the  money  on 
a  check  and  converted  it,  it  was  nnnecessary  to 
produce  the  check. 

[£!d.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  §i  65-69 ;  Dec.  Dig.  <3=»35.] 

5.  Ckdohai,    Law    «=>814(3)  — Tbiai.— In- 

STBUCnON— -AB8TBACTHE88. 

In  a  prosecution  for  theft  as  bailee  and  em- 
bezzlement where  the  proof  did  not  show  nor 
tend  to  show  that  defendant  had  any  interest 
as  bailee  in  the  money  he  stole,  the  court  proper- 
ly refused  to  charge  that  if  he  bad  any  interest 
in  the  money,  be  would  be  guilty  of  no  offense. 
[Ed.  Note. — ^Por  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1979,  1985;  Dec:  Dig.  «=3 
814(3).] 

6.  Cbhonai,  Law  «s>1184— Apfeai/— Obdeb- 
INO  RKroBKATiON  or  Sentence. 

In  a  prosecution  for  crime,  where  the  sen- 
tence of  ue  trial  court  does  not  comply  with 
tbe  indeterminate  sentence  law,  the  Court  of 
Criminal  Appeals  will  order  it  reformed  to  com- 
ply therewith. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  it  3199,  3200;  Dec.  Dig.  «=> 
1184.] 

Appeal  ttom  District  Court,  Bexar  Oonnty ; 
"W.  S.  Anderson,  Judge. 

Scott  Williams  was  convicted  of  crime, 
and  he  appeals.  Sentence  reformed,  and 
Judgment  affirmed. 

D.  R.  Pickens,  of  San  Antonio,  for  appel- 
lant. C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 


PKENDEEGAST,  P.  3.  Appellant  was 
convicted  of  theft  as  bailee,  and  bis  punish- 
ment assessed  at  three  years'  confinement  in 
tbe  penitentiary.  The  Indictment  was  in  four 
counts:  Tbe  first,  alleged  theft  as  bailee  of 
tbe  property  of  A.  N.  Prince ;  the  second,  em- 
bezzlement of  the  property  of  the  same  per- 
son; the  third,  theft  as  bailee  of  the  prop- 
erty of  W.  S.  Willis ;  and  the  fourth,  embez- 
element  of  tbe  property  of  said  Willis. 

[1]  The  court  committed  no  error  in  over- 
ruling appellant's  motion  to  quash  tbe  indict- 
ment on  tbe  ground  tliat  it  was  ambiguous, 
In  that  tbe  first  two  counts  charged  the  theft 
and  embezzlement  of  the  property  of  Prince, 
and  the  second  two  that  of  WUlia.  Tbe  rule 
la  that  an  indictment  may  contain  as  many 
counts  charging  tbe  same  transaction  as  is 
thought  necessary  to  meet  tbe  emergencies 
under  the  testimony;  that  is,  to  meet  the 
proof  as  it  transpires  and  to  prevent  a  vari- 
ance. 1  Branch's  Ann.  P.  0.  i  607,  and  cases 
dted. 

[2]  The  court  committed  no  reversible  er- 
ror in  refusing  to  require  the  state  to  elect 
between  the  counts  alleging  tbe  theft  and 
embezzlement  of  the  property  of  Prince  and 
the  theft  and  embezzlement  of  the  properly 
of  Willis.  It  is  not  shown  when  this  motion 
.was  made  and  acted  upon  by  the  court 
However,  the  court  in  his  charge  submitted 
only  those  counts  applying  to  Willis  and  sub- 
mitted neither  as  applicable  to  Prince.  This 
was  an  election  sufilcient  to  meet  appellant's 
motion,  even  if  well  made. 

[3,4]  The  theft  and  embezslement  alleged 
was  of  money,  and  not  of  any  check.  It  is 
true  the  proof  showed  that  appellant  pro- 
cured the  money  on  a  check,  and  converted 
the  money  after  he  had  procured  it  It  was 
therefore  unnecessary  to  produce  tbe  check. 
However,  If  it  had  been,  the  record  shows 
that  the  check  was  in  the  possession  of  an 
absconded  "pal"  of  appellant,  and  that  it  was 
therefore  impossible  to  produce  the  check 
even  if  it  had  been  necessary  to  do  so. 

[S]  Tbe  proof  did  not  show,  nor  tend  to 
show,  that  appellant  had  any  Interest  in  the 
money  he  stole  as  bailee.  Hence  the  court 
did  not  err  in  refusing  his  charge  that,  if 
he  had  any  interest  in  the  monqr,  he  would 
be  guilty  of  no  offense.  Besides,  the  request 
for  such  an  instruction  is  not  raised  in  such 
a  way  that  we  could  review  it  under  the  re- 
cent statute  and  decisions. 

The  evidence  was  clearly  sufficient  to  sup- 
IMTt  the  conviction.  It  is  unnecessary  to  de- 
tail It  Malz  V.  State,  36  Tex.  Cr.  R.  451,  34 
S.  W.  267,  37  S.  W.  748.  See,  also,  Leonard 
T.  State,  56  Tex.  Cr.  R.  307,  120  S.  W.  183; 
Harding  ▼.  State,  49  Tex.  Cr.  R.  601,  95  S. 
W.  528 :  Goodwyn  v.  State,  64  S.  W.  251. 

[6]  The  sentence  does  not  comply  with  our 
Indeterminate  sentence  law.     It  will  there- 


4ts»For  otbar  ease*  ue  tame  topic  ssd  KBY-NUMBBR  In  all  Key-Numbared  DlgasU  and  Indexea 


Digitized  by 


Google 


432 


188  SOtTTHWESTBEN  tlJBPORTEB 


fFex. 


fore  be  necessary  for  It  to  be  reformed,  so 
as  to  comply  therewith,  which  la  hereby  or- 
dered. 

The  sentence  will  be  reformed,  and  the 
judgment  affirmed. 


ORNDOBrP  et  al.  v.  McKEE  et  al.    (No.  634.) 

(Court  of  (3iTil  Appeals  of  Texas.     El  Paaa 

June   16,   1916.     Rehearing  Denied 

Oct.  6,  1916.) 

i,  OoUNTffls  <Si=sl96(6)  —  Taxpaykbb'  Surr  — 
Mecessabt  Pabties  to  Injunction  Suit. 
A  paving  company,  whose  bid  for  the  pay- 
iog  of  a  poblic  road  was  accepted  by  county 
ofacials,  was  a  necessary  party,  without  whom 
the  cause  could  not  go  on,  to  a  taxpayers'  suit 
to  enjoin  such  officials  from  entering  into  a  con- 
tract with  the  paving  company,  since  where 
others,  not  parties  to  the  proceedings,  have  a 
direct  interest  in  the  subject-matter  of  a  suit, 
and  a  final  decree  cannot  be  made  without  af- 
fecting their  interest  in  such  manner  as  is 
wholly  inconsistent  virith  equity  and  good  con- 
science, the  parties  so  affected  are  necessary 
parties ;  and,  where  such  facts  and  such  parties 
are  revealed  by  the  petition,  the  cause  cannot 
progress  without  them. 

[Ed.  Note. — For  other  cases,  see  Gountiea, 
Cent  Dig.  {  308;  Dec.  Dig.  <8=>196(6).] 

2.  Judges  €=»44— Disquaxification  fob  In- 

TBBEST. 

In  a  taxpayers'  suit  to  enjoin  county  of- 
ficers from  contracting  for  the  paving  of  a 
public  road,  where  there  was  nothing  in  the 
allegations  of  fact  in  the  petition  whereby,  as 
an  immediate  consequence  of  the  action  of  the 
trial  judge,  his  property  tax  would  be  increased 
or  diminished  such  judge  was  not  disqualified 
for  interest 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  fi  203-207 ;  Dec.  Dig.  <S=44.] 

8.  Counties  <S='196(4)  —  Taxpatebs'  Suit- 
Bights  or  Parties. 
The  interest  of  taxpayers  of  a  county  in 
having  competitive  bids  invited  for  an  unpat- 
ented class  of  pavement  and  in  having  the  coun- 
ty commissioners  required  to  let  the  paving  con- 
tract to  the  lowest  bidder,  authorized  sncn  tax- 
payers to  maintain  a  suit  against  the  county 
officials  to  enjoin  them  from  making  a  contract 
with  a  paving  company  for  the  paving  of  a  pub- 
lic road  with  a  patented  pavement  at  a  claimed 
excessive  cost. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  {  308;  Dec.  Dig.  €=196(4).] 

4.  Counties    i^=>196(4)— Taxpayers'    Suit— 

RioiiT  or  AcTiqp. 

,  Under  the  statute  governing  the  commis- 
sioners' court  of  El  Paso  county  in  relation 
to  the  laying  out  or  repairing  of  public  roads, 
where  there  was  better  paving  which  could  be 
laid  for  less  money,  taxpayers  of  the  county 
had  the  right  to  enjoin  county  officials,  after 
deciding  to  let  the  job  of  paving  a  public  road 
by  contract,  from  making  a  contract  with  a 
company  in  Texas,  subsidiary  to  a  foreign  cor- 
poration having  exclusive  control  of  a  patented 
paving  process,  to  do  the  paving  work  by  such 
process,  the  company  being  the  only  bidder  on 
account  of  having  a  monopoly  of  the  paving, 
and  being  favored  by  the  county  oofflmissioners 
in  exchange  for  iwlitical  support 

[Ed.  Note.— -For  other  cases,  see  Counties, 
Cent  Dig.  i  308;  Dec.  Dig.  «e=>196(4).] 

Appeal  from  District  Court,  El  Paso  CV>an- 
ty ;  Ballard  Coldwell,  Judge. 


Salt  by  R.  B.  McKee  and  others  against 
Seth  B.  OmdorfT  and  others.  From  an  inter- 
locutory order  granting  a  temporary  injun^ 
tlon  for  plalntUTs,  defendants  appeal.  Be- 
rersed  and  remanded,  and  Injunction  dis- 
solved. 

O.  W.  Croom,  J.  F.  Woodson,  and  Lea,  Me- 
Grady  &  Thomason,  all  of  El  Paso,  for  appel- 
lants. Elfers  ft  Pelpbrey,  Nealon  &  Dorman, 
and  Barges  &  Barges,  all  of  El  Paso,  for  ap- 
pellees. 

HARPER,  C.  J.  This  Is  an  appeal  from  an 
Interlocutory  order,  granting  a  temporary  in- 
junction in  favor  of  appellees,  enjoining  the 
appellants  from  entering  Into  a  contract  with 
the  M  Paso  Bltnllthlc  Company*  for  the  pav- 
ing of  about  1,200  feet  of  a  first-class  public 
road  of  El  Paso  county. 

The  allegations  in  the  pleadings  of  the  par- 
ties essential  to  an  understanding  of  the 
questions  which  we  have  concluded  should  be 
discussed  In  disposing  of  this  appeal  are  as 
follows: 

"Plaintiffs,  R.  B.  McKee,  Otto  Kroeger.  J.N. 
Mayfield,  W.  C.  Shaw,  and  W.  J.  Jenninits, 
«  ♦  •  complaining  at  Adrian  Pool,  Jamra 
Clifford,  Seth  B.  OmdorJC,  George  Pendell.  J. 
M.  Walling,  El  B.  McOlintoclc,  J.  D.  Ponder, 
and  Boy  Bamum,  represent: 

"I.  That  plaintiffs  reside  in  El  Paso  county, 
.Tex.,  and  are  property  owners  and  taxpayer! 
in  said  county,  and  brmg  this  action  as  such  in 
their  own  behalf  and  in  behalf  of  all  other  prop- 
erty owning  and  taxpaying  citizens  of  said 
county. 

"II.  [This  paragraph  designates  the  oCScial 
position  of  each  defendant,  county  judge,  coun- 
ty commissioners,  county  treasurer,  etc.] 

"III.  That  it  is  necessary  to  improve  •  •  • 
approximately  1,200  feet  of  a  first-class  public 
road  of  the  county. 

"IV.  That  at  a  meeting  of  the  commissionera' 
court,  it  was  determined  that  said  portion  of 
road  should  be  paved,  and  that  bids  should  be 
invited  by  advertisement  in  a  newspaper  of  EI 
Pasa 

"V.  That  under  the  provisions  of  the  laws  of 
Texas,  it  is  mandatory  upon  the  commissioners 
of  counties  in  Texas,  when  they  decide  to  per^ 
form  work  of  the  character  described  by  con- 
tract, to  advertise  for  bids  and  to  let  sueh  con- 
tract to  the  lowest  and  best  bidder,  reserving, 
however,  the  right  to  reject  any  and  all  bids, 
which  right  must  be  exercised  with  discretica, 
and  not  arbitrarily  nor  caprieioualy. 

"VI.  That  at  said  meeting  of  said  commission- 
ers' court  it  was  proposed  that  said  improve- 
ment be  a  pavement  which  is  known  as  the 
heavy  standard  bituUthic  pavement  and  bids 
should  be  invited  on  no  other  pavement;  that 
defendants  Orndorff  and  Penddl  favored  tad 
voted  for  this  action,  defendant  Clifford  voted 
against  this  action,  and  defendant  Pool  pro- 
tested against  it,  for  the  reason  that  by  limit- 
ing the  bids  to  heavy  standard  bitnlithic,  com- 
petition would  be  eliminated,  and  the  board 
would  be  deprivina;  itself  of  the  power  to  detei^ 
mine  what  was  the  best  paving  possible,  or  th« 
lowest  bid  upon  such  paving;  that  defendant 
Walling  was  not  present  at  said  meeting ;  that 
in  pursuance  of  said  action  an  advertisement 
was  inserted  in  the  El  Paso  Herald,  a  newspa- 
per published  in  the  city  of  El  Paso,  El  Paso 
county,  Tex.,  inviting  bids  for  the  paving  and 
improvement  of  said  public  road,  and  prescrib- 
ing that  the  bids  upon   the  paving  should  i* 
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what  is  oommonly  known  as  heayy  standard 
bituUthic  paving ;  that  said  public  road  is  with- 
in the  precinct  represented  by  defendant  Clif- 
ford. 

"VII.  That  the  £1  Paso  BituUthic  Compaa; 
sabmitted  the  only  bid  on  heavy  standard  bit- 
Dlithic  paving,  but  bids  were  sabmitted  upon 
two  types  of  concrete  paving,  McKee's  bid  on 
concrete  being  $1,500  less  than  the,  bitulithic 

"VIII.  That  the  bid  of  the  El  Paso  BituUthic 
Company  was  accepted. 

"IX.  That  it  is  the  intention  of  the  commis- 
sioners' court  to,  and  it  will,  enter  into  a  con- 
tract with  said  Bitulithic  Company,  unless  re- 
strained ;  that  such  act  would  be  against  the 
best  interests  of  the  county,  an  extravagant 
palpable  waste  of  money,  illegal  and  void,  and 
should  not  be  permitted  for  the  foUowing  rea- 
sons: The  bitulithic  pavement  is  a  patented 
process.  Therefore  it  is  not  possible  to  have 
competitive  bids;  that  said  patented  article  is 
owned  by  Warren  Bros.  Company,  a  foreign 
corporation,  withont  permit  to  do  business  in 
Texas;  that  said  company  had  filed  with  the 
county  judge  and  county  commissioners  an 
agreement  to  furnish  any  contractor,  desiring 
to  bid,  aU  the  necessary  materia]  for  laying  the 
bitnUtiiic  pavement  for  $1.26  per  gquaire  yard, 
bat  such  price  is  unreasonable,  exorbitant,  etc. ; 
that  this  was  done  to  eliminate  competition. 

"Plaintiffs  alleged  that  said  price  of  $1.25 
per  square  yard  was  an  unreasonable  price,  and 
the  actual  cost  of  doing  the  work  and  supplying 
the  material  would  be  about  40  cents  or  50  cents 
per  square  yard,  and  the  allowing  of  the  War- 
ren Bros.  Company,  or  their  agents  or  subsid- 
iary corporation  a  profit  of  from  70  to  80  cents 
per  Bqnare  yard  was  nnreasonable,  tended  to, 
and  did,  promote  monopoly,  tended  to  and  did 
and  was  intended  to  exclude  competition  and 
competitive  bidding,  and  was  in  fraud  of  the  pe- 
titioners' rights  as  taxpayers,  tended  to  and  did 
increase  tiie  price  at  which  said  paving  was  or 
could  be  laid. 

"That  the  specifications  further  provided  that 
Warren  Bros.  Company  should  file  with  the 
propa  ofiidal  or  board  which  is  about  to  re- 
ceive bids-  for  the  work  a  properly  executed 
binding  agreement  to  furnish  any  contractor  de- 
siring to  bid  on  the  work  all  the  necessary  bitu- 
lithic surface  material,  mixed,  ready  for  use, 
and  bituUthic  cement,  and  the  sand,  gravel,  or 
stone  screenings  for  the  surface  finish  course, 
in  accordance  with  sections  'Wearing  Surface' 
and  'Surface  Finish'  of  the  specifications,  at  a 
definite  reasonable  price  per  square  ;ard,  which 
price  should  include  a  license  to  nse  the  patents 
required  in  the  constroction  of  the  pavement. 
And  plaintifb  allege  that  this  provision  of  the 
specifications  renders  the  proceedings  void,  and 
the  attempted  action  of  the  commissioners' 
court  illegid  in  this:  That  the  court  did  not  ex- 
ercise its  own  judgment  to  determine  what  was 
a  roasonahlc  price  at  which  said  rights  and  ma- 
terials should  be  furnished,  but  attempted  to 
delegate  this  judicial  discretion  to  the  Warren 
Bros.  Company,  a  private  corporation  and  party 
at  interest;  and  plaintiffs  further  charged  that 
Warren  Bros.  Company  was  incorporated  out- 
side the  state  of  Texas,  and  bad  no  x>ermit  to  do 
business  in  the  state  of  Tenuk 

"Plaintiffs  alleged  that  the  specifications  fui^ 
tber  provided  that  the  acceptance  of  the  bids 
by  the  county  and  the  letting  of  the  contract  for 
the  same  should  be  deemed  by  Warren  Bros. 
Company  to  be  an  aoceptance  of  its  proposal  by 
the  county  of  El  Paso  and  by  the  contractor  to 
whom  the  contract  should  be  awarded,  and 
should  be  all  that  was  necessary  to  bind  War- 
ren Bros.  Company  to  the  agreement,  and  that 
the  filing  of  the  bid  under  the  specifications 
should  be  construed  as  an  acceptance  of  the 
terms  of  the  license  filed  by  Warren  Bros.  Com- 
pany at  the  price  fixed  in  the  agreement;  and 
iriaiotlffs  alleged  that  this  rendered  the  attempt- 
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ed  action  of  the  eommissioneis'  court  iUegal  and 
void,  for  the  reason  that  its  effect  was  to  com- 
pel any  person  desiring  said  work  to  bid  upon 
the  same  only  on  condition  that  he  enter  into  a 
contract  to  purchase,  not  only  the  Ucense  to 
use  the  patent  rights  of  said  Warren  Bros.  Com- 
pany and  to  purchase  from  said  Warren  Bros, 
Company,  not  only  their  bitulithic  surface  ma- 
terial, mixed,  ready  for  use,  but  also  the  sand, 
gravel,  or  stone  screenings  for  the  surface  finish 
courses  which  said  sand,  gravel,  and  stone 
screenings  were  not  patented  articles,  and  not 
susceptible  of  being  patented,  and  the  effect  of 
this  specification  was  to  prohibit  the  bidders 
from  going  into  the  open  market  to  purchase 
such  unpatented  articles,  and  compel  said  bid- 
ders to  purchase  the  said  unpatented  articles 
from  the  only  Ucensee  of  Warren  Bros.  Company 
doing  business  in  Kl  Faso  county,  Tex.  (the  El 
Paso  BituUthic  Company),  and  this  specifica- 
tion compelled  any  bidder  who  bid  upon  the 
work  to  contract  with  the  El  Paso  Bitulithic 
Company  for  the  greater  part  of  the  labor  and 
material  required  in  said  contract,  and  compel- 
led said  bidder  to  so  contract  at  an  unreason- 
able, exorbitant,  and  excessive  price,  which 
would  leave  no  profit  to  the  bidder  unless  such 
bidder  happened  to  be  the  EI  Paso  BituUthic 
Company;  and  plaintiffs  alleged  that  this  speci- 
fication was  violative  of  the  policy  of  the  laws 
of  the  state  of  Texas  and  the  statutes  of 
the  state,  in  that  it  was  in  restraint  of  trade 
and  fostered  monopoly,  and  that  the  adopting 
of  said  specifications  was  done  in  fraud  and  vio- 
lation of  the  rights  of  the  taxpayers  of  the 
county,  and  the  result  of  a  conspiracy  between 
said  Orndorff  and  said  Pendell  on  the  one  side,' 
and  the  El  Paso  BituUthic  Company,  its  of- 
ficers and  agents,  on  the  other,  by  the  terms  of 
which  either  expressed  or  implied,  the  said  El 
Paso  Bitulithic  Company  was  to  be  and  is  a  fa- 
vored bidder  for  pacing  and  road  building  work 
in  El  Paso  county,  Tex.,  and  its  influence,  and 
that  of  its  agents  and  officers,  is  and  is  to  be 
used  and  exerted  in  behalf  of  the  political  aspi- 
rations of  the  said  Orndorff  as  a  candidate  for 
sheriff,  and  the  said  PendeU  as  a  candidate  for 
re-election  to  the  oflBce  of  county  commissioner. 

"Plaintiffs  allege  that  said  specifications  were 
further  fraudulent  and  in  fraud  of  plaintiffs* 
right  to  enter  into  competition  with  the  El  Paso 
Bitulithic  Cotapany,  for  the  reason  that  they 
favored  the  El  Paso  Bitulithic  Company,  and 
aUowed  it  through  its  handling  of  the  patents 
and  processes  and  material  of  the  said  Warren 
Bros.  Company  to  secure  by  far  the  greater 
portion  of  the  profit  which  would  result  from 
a'  reasonable  pnce  being  given  the  county  njjon 
said  pavement,  and  as  a  result  of  there  being 
no  such  competition,  the  price  of  $1.77  per 
square  yard  at  which  the  commissioners  and 
commissioners'  court  seek  to  award  the  contract 
to  the  El  Paso  Bitulithic  Company  is  exces- 
sive, and  unless  the  commissioners  are  restrain- 
ed and  the  other  officers  restrained,  as  prayed, 
the  plaintiffs,  as  taxpayers,  will  suffer  an  ir- 
reparable injury,  and  they  have  no  adequate 
remedy  at  law. 

"That  the  said  action  of  the  commissioners' 
court,  or  a  majority  thereof  present  at  said  spe- 
cial meeting,  was  not  had  in  the  use  of  an  hon- 
est discretion,  bnt  was  intended  to  and  did 
favor  the  El  Paso  BituUthic  Company ;  that  it 
was  unnecessary  to  stipulate  that  heavy  stand- 
ard bituUthic  paving  should  be  laid  on  said 
road,  for  the  reason  that  a  concrete  pavement 
could  be  laid  for  a  smaller  price,  which  would 
be  eqnaUy  good,  and  each  of  plaintiffs  wjw  pre- 
pared to  lay  a  concrete  pavement  equal  to  the 
heavy  standard  bituUthic  prescribed  for  a  small- 
er price  than  was  bid  by 'the  EI  Paso  BituUthic 
Company,  and  a  concrete  pavement  with  a  bet- 
ter wearing  surface,  and  which  would  be  more 
durable  and  last  longer  than  heavy  standard 
bituUthic  pavement,  could  and  would  be-  laid'  at 


Digitized  by 


Google 


434 


188  SODTHWESTESN  BEPOHTEB 


(Tei 


a  price  sot  greater  than  that  at  which  the  said 
commiasionera'  court  seek  to  award  aaid  con- 
tract to  the  £1  Paso  Bitulithic  Company,  if  the 
statutes  were  complied  with  and  the  bidding  left 
open  to  full  and  free  competition- 

"That  a  reaaonable  royalty  for  the  nse  of 
the  patent  procesaes  of  Warren  Bros.  Company 
would  run  from  16  to  25  cents  per  square  yard, 
but  Warren  Bros.  Company  had  made  no  agree- 
ment to  permit  the  use  of  its  procesaes  for  such 
reasonable  royalty  in  El  Paso  county,  although 
plaintiffs  are  iiAormed  that  in  other  cities 
throughout  the  country,  to  wit,  in  Indianapolis, 
Ind.,  and  other  places,  it  haajpermitted  the  uae 
of  its  process  for  a  price  of  2o  cents  per  square 
yard,  and  in  New  Orleans,  La.,  has  permitted 
the  use  of  its  processes  and  patents,  together 
with  the  service  of  an  expert  superintendent,  for 
a  price  of  42  cents  per  square  yard,  and  in 
Portland,  Or.,  has  entered  into  the  same  con- 
tract for  material  and  services  that  it  tenders 
to  the  county  commissioners  of  EH  Paso  county, 
but  charging  therefor  90  cents  per  square  yard, 
as  against  $1.25  per  square  yard  in  £1  Faao 
county. 

"That  as  plaintiffs  are  informed  and  believe, 
Warren  Bros.  Company  have  no  plant  in  El 
Paso  county,  Tex.,  from  which  to  supply  the 
material  that  they  undertake  to  supply  by  their 
agreement,  but  depend  upon  the  Eu  Paso  Bitu- 
lithic Company  to  furnish  said  material,  and 
said  price  includes,  not  only  the  profit  to  War- 
ren Bros.  Company  for  the  use  of  its  patented 
processes,  but  a  profit  to  the  El  Paso  Bitulithic 
Company  for  labor  and  material  to  be  furnish- 
ed; and  plaintiffs  charge  upon  belief  that  there 
is  a  secret  agreement  between  Warren  Bros. 
Company  and  the  El  Paso  Bitulithic  Company 
by  which  the  latter  company  Is  favored  above 
other  persons  who  would  contract  to  use  said 
processea  and  material  of  Warren  Bros.  Com- 
pany ;  and  said  offer  made  to  the  county  com- 
missioners by  Warren  Bros.  Company  is  not  as 
good  and  favorable  as  the  terms  they  allow 
the  El  Paso  Bitulithic  Company. 

"Plaintiffs  charge  upon  information  and  be- 
lief that  the  El  Paso  Bitulithic  Company  is  a 
subsidiary  corporation  of  Warren  Bros.  Com- 
pany, or  that  there  is  such  an  arrangement  be- 
tween the  two  that  the  affairs  of  both  corpora- 
tions are  brought  under  the  same  management 
or  controlled  for  the  purpose  of  producing  re- 
strictions in  trade  and  commerce  and  in  the 
marketing  and  transportation  of  the  articles 
necessary  to  be  used  in  complying  with  said 
specifications,  and  that  the  affairs  of  said  cor- 
porations are  so  controlled  as  to  maintain  the 
price  of  $1.25  per  square  yard  for  other  bidders 
than  the  El  Paso  Bitulithic  Company,  and  the 
markets  as  to  said  products  are  in  this  way  con- 
trolled by  said  corporations,  and  that  the  said 
commissioners  Pendell  and  OrndorS  are  aiding 
in  carrying  out  the  efforts  of  said  corporations 
in  this  respect,  and  the  effect  and  intention  of 
adopting  the  specifications  is  to  effect  the  object 
of  said  combination  between  said  corporations. 

"Plaintiffs  charge  upon  belief  that  the  effect 
and  intention  of  adopting  the  specification  was 
merely  to  eliminate  competition  in  the  interest 
of  the  said  El  Paso  Bitulithic  Company,  and 
that  by  the  provisions  of  the  specifications  com- 
petition had  been  eliminated,  and  if  the  commis- 
sioners and  officers  are  permitted  to  proceed,  as 
they  will  unless  restrained  by  the  court,  the  ^- 
fect  would  be  to  greatly  increase  the  cost  of  the 
pavement  over  a  reasonable  cost,  and  over  the 
amount  of  cost  that  would  be  had  were  competi- 
tion had. 

"That  unless  defendants  are  restrained  as 
prayed,  the  commissioners'  court  would  award 
the  Qontract  at  said  excessive  price  to  the  said 
£1  Paso  Bitulithic  Company,  and  would  sign 
said  contract,  and  E.  B.  McCUntock,  county 
clerk,  and  Adrian  Pool,  county  judge^  would  ia- 


sue,  sign,  and  countersign  varranta  to  evidence 
indebtedness  for  the  work  and  on  account  of 
the  contract,  and  the  said  Roy  D.  Bamum,  aa 
county  auditor,  would  approve  the  account  of 
the  said  El  Paso  Bitulithic  Company  for  work 
to  be  done  under  the  provisions  of  said  contract, 
and  the  said  J.  D.  Ponder,  as  county  treasorer, 
will  pay  out  funds  of  El  Paso  county  when  snch 
warrants  are  presented,  and  that  plaintiffs  have 
no  ade9uate  remedy  at  law. 

"Plaintiffs  pray  for  temporary  injonctioo, 
enjoining  the  commissioners'  court  from  entei^ 
ing  into  and  signing  the  contract,  the  countr 
judge  and  county  clerk  from  issuing,  signing, 
or  countersigning  warrants,  the  county  auditor 
from  approving  any  account  on  account  of 
work  done  under  the  provisions  of  the  contract 
sought  to  be  entered  into,  and  the  county  treai- 
urer  from  paying  out  funds  of  the  county,  and 
pray  that  on  final  hearing  such  injunction  be 
made  permanent." 

The  defendants  filed  general  demurrer  and 
general  denial. 

[1]  Appellants  suggest  that  it  Is  apparent 
apon  the  face  of  the  petition  that  the  El 
Paso  Bitulithic  Company  is  a  necessary  or 
indispensable  party  to  this  suit,  and  that 
therefore  the  petition  Is  subject  to  general 
demurrer.  We  think  the  rule  applicable  here 
is  that  where  others  not  parties  to  the  pro- 
ceedings have  a  direct  Interest  In  the  subject- 
matter  of  the  suit,  and  a  final  decree  cannot 
be  made  without  affecting  their  Interest  In 
such  manner  as  wholly  inconsistent  with 
equity  and  good  conscience,  the  persons  so 
affected  are  necessary  parties  to  the  proceed- 
ings, and  where  such  facts  and  such  parties 
are  revealed  by  the  petition,  the  cause  cannot 
progress  without  them.  Matagorda  Canal 
Co.  y.  Markham  Irr.  Co.,  154  S.  W.  IISO. 
It  Is  apparent  that  the  real  party  in  Interest 
to  construct  the  pavement  Is  not  before  the 
court,  and,  further,  that  the  decree  in  this 
suit  will  settle  whether  or  not  the  El  Paso 
Bitulithic  Company  has  the  right  to  a  con- 
tract with  the  county  to  construct  the  paving 
sought  to  be  enjoined,  and  for  this  reason 
the  cause  must  be  reversed  and  remanded  for 
necessary  parties. 

In  view  of  another  trial,  and  apprehending 
that  the  same  questions  will  likely  be  before 
the  court  upon  such  hearing,  we  have  con- 
cluded that  It  Is  advisable  to  express  our 
opinion  upon  the  following  questions  sag- 
gested  by  the  briefs: 

[2]  Was  the  trial  judge  disqualified  on  a^ 
count  of  Interest  to  sit  In  the  case?  Where 
a  judicial  officer  has  such  an  Interest  in  the 
matter  at  Issue  in  a  given  suit  that  any  order, 
decree,  or  judgment  entered  therein  will  af- 
fect taim  directly  in  a  pecuniary  manner, 
he  comes  within  the  provisions  of  the  Coa- 
stitution,  and  is  disqualified.  On  the  other 
hand.  If  the  result  of  his  Judgment,  decree. 
or  order  is  but  to  remotely  affect  him  pecnn- 
larily,  or  Is  dependent  upon  other  contingen- 
cies, he  is  not  disqualified.  City  of  Austin  r. 
NaUe,  86  Tex.  620,  22  S.  W.  668,  960.  City 
of  Dallas  v.  Peacock,  89  Tex.  58,  33  S.  W. 
220.  Whilst  the  petition  contains  such  al- 
legations as  that  the  action  is  brought  oa 
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behalf  of  the  named  plalntlfFs,  as  well  as  In 
behalf  of  all  other  property  owning,  taxpay- 
ing  citizens  of  the  county;  "that  the  action 
[of  the  commlssioneni]  constituted  a  fraud 
upon  the  taxpayers  of  the  county,"  etc.; 
"that  unless  they  were  restrained  from  enter- 
ing Into  the  contract,  your  petitioners  will 
suffer  Irreparable  pecuniary  loss.  In  that 
their  taxes  will  be  Increased  for  them  and 
their  fellow  taxpayers  in  said  county  by 
an  unwarranted  and  extravagant  expenditure 
of  county  funds,"  etc.— the  allegations  of  fact 
are  not  sufficient  to  be  construed  to  be  a 
foundation  for  all  of  such  dire  results  as  a 
consequence  of  the  acts  of  the  commissioners' 
court.  So  far  as  the  pleadings  of  the  parties 
reveal  the  facts  to  be,  the  county  now  has 
the  money  ready  to  pay  for  the  work  pro- 
posed to  be  done.  There  Is  no  request  that 
the  collection  of  any  tax  be  enjoined,  nor 
that  the  issuance  of  any  bonds  be  restrained, 
but.  on  the  other  hand,  the  petition,  fairly 
construed,  simply  prays  that  the  commission- 
ers' court  be  enjoined  from  letting  the  con- 
tract to  any  other  than  the  lowest  bidder  un- 
der a  fair  and  equitable  advertisement  for 
bids,  where  all  who  cared  to  bid  for  the  worlt 
to  be  done  would  and  could  have  an  equal 
chance.  And  it  clearly  appears  from  the 
allegations  that,  whether  It  costs  the  tax- 
payer more  or  less  to  restrain  the  commis- 
sioners from  letting  this  contract  depends 
upon  the  future  acts  of  this  or  another  com- 
missioners' court,  for  the  court  might  do  the 
work  without  contract,  or  by  contract,  cost- 
ing either  more  or  less  than  the  one  sought 
to  be  enjoined,  or  might  not  .be  done  at  alL 
At  most,  there  is  nothing  in  the  allegations  of 
fact  In  the  petition  which  could,  as  a  con- 
sequence of  or  as  an  immediate  result  of  the 
action  of  the  trial  Judge,  increase  or  de- 
crease his  property  tax,  nor  would  his  act 
charge  him  with  or  relieve  him  from  the 
payment  of  any  money  as  a  direct  and  con- 
sequent result  of  his  injunctive  order,  for 
there  is  nothing  in  the  pleadings  of  either 
party  to  indicate  that  there  Is  to  be  a  tax  levy 
or  a  bond  issue  to  meet  the  expense  of  this 
contract,  or  if  the  work  is  not  to  be  done  by 
contract,  to  meet  the  expense  of  the  work. 
The  basic  principle  upon  which  this  suit  la 
predicated  is  that  any  property  taxpayer, 
or  any  person  interested  in  bidding  for  the 
proposed  work  to  be  done,  is  entitled  to  In- 
voke the  powers  of  the  courts,  to  the  end  that 
the  commissioners'  court  be  required  to  com- 
ply with  the  statutes,  and  In  so  doing  prevent 
the  particular  paving  being  done  under  rhe 
proposed  contract,  because  it  is  in  violation 
of  the  statute  regulating  said  commissioners' 
court  in  this  particular  Instance.  So  if  we  be 
correct  in  this  construction  as  to  the  legal 
effect  of  the  pleadings,  there  is  no  such  in- 
terest, manifest  upon  the  face  thereof,  in 
any  taxpaying  Judge  in  the  county  as  would 
disqualify. 


[9]  In  this  connection,  appellant  suggests 
that  if  the  trial  Judge  has  no  such  Interest 
in  the  subject-matter  of  the  suit  as  to  dis- 
qualii^  him,  then  there  could  be  no  such  in- 
terest in  the  plaintiffs  as  would  authorize 
them  to  maintain  the  suit.  It  will  be  noted 
that  the  interest  which  disquaUfles  the  judge 
must  be  a  direct  pecuniary  Interest;  a  re- 
mote pecuniary  Interest  or  an  Interest  depend- 
ent upon  future  contingencies  does  not  dis- 
qualify. According  to  the  allegations  of  the 
petition,  the  plaintiffs  named  have  at  least 
the  latter  class  of  interest ;  i.  e.,  if  the  court, 
upon  hnal  trial,  sustains  their  contentions  that 
bids  must  be  called  for,  for  a  class  of  paving 
which  permits  competitive  bids,  and  that  the 
commissioners  be  required  to  let  the  con- 
tract to  the  lowest  bidder,  and  that,  upon 
such  action  being  taken,  it  would  result  in  a 
saving  to  the  taxpayer,  there  is  such  an  in- 
terest stated  in  the  pleadings  as  authorizes 
the  now  plaintiffs  to  maintain  this  suit 

[4]  Tbia  brings  us  to  the  real  question: 
Does  plaintiffs'  petition  show  a  good  cause  of 
action?  It  will  be  noted  that  the  petition 
contains  the  charges:  (a)  That  the  commis- 
sioners' court  had  decided  to  let  the  laying 
of  thiS'  paving  by  contract,  but  that  they 
called  for  bids  upon  what  is  known  as  "War- 
ren Bros.  Bltullthic,"  a  patented  process  in 
the  exclusive  control  of  Warren  Bros,  of 
Massaidiusetts,  a  foreign  corporation;  that 
the  specillcations  adopted  prescribed  such 
conditions  that  there  could  be  no  competition ; 
(b)  that  the  El  Paso  BltuUthlc  Company, 
the  successful  bidder.  Is  a  subsidiary  corpo- 
ration to  the  said  Warren  Bros.,  and  the  only 
bidder,  and  was  favored  by  the  commissioners 
in  exchange  for  the  support  of  it  and  its 
agents  and  employ^  In  furtherance  of  th^ 
candidacy  for  office;  (c)  that  there  is  other 
better  paving  which  could  and  would  have 
been  laid  for  less  money,  if  it  had  been  left 
to  competitive  bids,  as  contemplated  by  the 
statute.  Neither  one  nor  both  of  the  latter 
charges  are  sufficient  of  themselves  to  support 
the  decree,  but,  as  supporting  allegations 
to  the  first,  and  taken  together,  constitute 
sufficient  grounds  for  the  writ  The  statute 
governing  the  commissioners'  court  in  work- 
ing, laying  out  <»^  repairing  the  public  road 
reads: 

"The  commiesioDerB'  court  of  El  Paso  county, 
Texas,  shall  have  full  power  and  authority  and 
it  shall  be  its  duty  to  adopt  such  system  for 
working,  laying  out  and  'repairine  the  public 
roads  and  also  such  plans  and  specifications  for 
building  and  repairing  all  buildings  (bridges)  in 
said  county  as  it  may  deem  best ;  and  from  time 
to  time  said  court  may  change  its  system,  plans 
and  specifications  for  working  roads  and  build- 
ing bridges.  Said  commissioners'  court  shall 
Iiave  power  to  purchase  such  teams,  tools,  and 
machinery  as  may  be  necessary  for  the  working 
of  its  roads.  The  commissioners'  court  of  said 
county  shall  have  power  to  construct,  grade  or 
otherwise  improve  any  road  or  bridge  either  by 
day  labor  or  by  contract.  In  case  said  work  is 
done  by  contract,  said  court,  if  it  so  decides, 
may  direct  the  county  Judge  to  advertise  in  such 
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iDanaer  and  tor  aueh  length  of  time  as  said 
court  may  determine,  for  bids  to  do  such  work, 
and  the  contract  shall  be  let  to  the  lowest  re- 
sponsible bidder,  who  shall  enter  into  a  bond 
payable  to  the  county  jadge  of  said  county  for 
the  nse  and  benefit  of  the  road  and  bridge  fund 
of  said  county,  with  two  or  more  good  and  suf- 
ficient sureties  to  be  approved  by  the  county 
judge  and  the  commissioners  in  wnose  precinct 
the  work  is  to  be  done,  in  a  sum  double  the 
amount  of  the  work  contracted  for,  conditioned 
for  the  faithful  compliance  with  the  terms  of 
the  contract,  but  the  court  shall  have  the  right 
to  reject  any  and  all  bids." 

This  statute  grants  the  court  power  to  do 
the  work  themselves  or  by  contract  If  by 
contract,  after  the  court  has  decided  that  it 
shall  be  done  by  contract,  the  contract  must 
be  let  to  the  lowest  bidder.  The  effect  of  this 
language  is  to  charge  the  court  with  the  duty 
to  select  a  doss  of  paving  upon  which  all 
contractors  may  bid  who  desire  to  do  road 
work,  and  not  to  select  a  doss  of  jmving  ar- 
bitrarily, or  for  political  purposes,  which 
could  not  be  bid  upon,  and  performed  by  dif- 
ferent persons,  and  not  to  select  a  (dass  of 
paving  which  cannot  be  done  as  cheaply  aa 
another  paving  of  equal  value.  To  put  any 
other  construction  upon  this  statute  would 
be  to  take  away  its  clear  Intent  and  pur- 
pose. 

The  diarge  in  the  petition  1b  that  to  per- 
mit the  court  to  let  this  contract  under  the 
circumstances  would  result  in  a  fraud  upon 
the  taxpayers  and  a  future  loss  in  money 
to  tbem,  in  that,  if  spent  noiw  without  re- 
ceiving its  value  in  paving,  it  would  not  be 
available  for  future  necessary  road  work, 
and,  if  not  now  spent,  would  be.  These  are 
sufflcient  allegations  of  interest  in  the  plaln- 
tifTs  as  taxpayers  to  authorize  them  to  main- 
tain the  suit.  This  must  necessarily  be  so 
for  the  reason  that,  U  taxpayers  have  not 
the  right  to  invoke  the  powers  of  the'  court 
to  prevent  the  commissioners*  court  from 
giving  away  the  funds  of  the  county  for  un- 
lawful purposes,  then  there  is  no  person  who 
l9  or  could  be  authorized  to  do  so,  and  the 
fimd!<  of  the  county  could  be  dissipated  by 
it  upon  any  sort  of  pretext.  For  instance, 
section  62,  art  3,  of  the  Constitution  of  Tex- 
as provides  that  counties,  cities,  and  towns 
Shall  not  lend  its  credit  or  grant  public  mon- 
ey to  corporationa  Suppose  that  notwith- 
standing this  constitutional  provision,  the 
commissioners'  court  attempted  to  make 
such  a  contribution  to  assist  a  railroad  com- 
pany to  build  into  the  county;  would  it  be 
contended  that  the  taxpayer  could  not  invoke 
the  powers  of  tlie  courts  to  enjoin  such  grant? 
Clearly,  the  power  or  authority  in  such  mat- 
ters lies  in  the  taxpayer,  because  there  is  no 
other  who  can  have  any  pecuniary  Interest 
in  the  proper  expenditure  of  the  funds  of 
the  county. 

Reversed  and  remanded,  and  injunction 
dissolved. 


OBAWFORD  V.  DAVIS  et  aL     (No.  1013.)  • 

(Court  of  Civil  Appeals  of  Texas.     Aamillo. 

June  7,  1916.     Rehearing  Denied 

Oct  4.  1916.) 

1.  Bnxs   AND    NoTits    <S=s>537(3)  — ACTIOH  — 

QUZSTION   FOR  JUBT — CONSIDERATION. 

In  an  action  on  a  note  payable  to  the  or^ 
der  of  an  investment  company  engaged  in  pr<x 
motin^  a  trust  company  and  indorsed  to  the 
plaintiff,  held,  on  the  evidence,  that  whether  it 
was  given  upon  a  subscription  contract,  and  in 
consideration  for  the  delivery  of  the  shares  of 
capital  stock  of  the  trust  company,  was  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Wg.  U  1806-1870;  Dec.  Dig.  <8=» 
537(8).] 

2.  Banks  and  Banking  €=3314  —  Invest- 
UBNT  CouPANiss— Agency  fok  Agent— Ef- 
fect. 

The  agent  of  an  investment  company,  which 
was  itself  an  agent  engaged  in  promoting  the 
sale  of  shares  of  capital  stock  of  a  trust  com- 
pany, was  an  agent  of  the  trust  company  aa 
well  as  of  the  investment  company. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  $  1218 ;  Dec.  Dig.  €=>314.] 

8.  Biixs   and    Notes   «s>375— Bona    Fidk 
Holder— CoNsiDEBATiON  for  Note  — Issu- 
ance of  Stock. 
A  note  given   in  consideration  of  the  issu- 
ance and  delivery  of  the  capital  stock  of  a  trust 
company  through  the  medium  of  an  investment 
company  was  void  in  the  hands  of  a  purchaser, 
even  assuming  that  he  paid  value  and  had  no 
notice  of  the  status  of  the  negotiation. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  IMg.  {{  971-081;  Dec  Dig.  «=> 
375.] 

4.  Buxs    and    Notes    €=^352- Bona    Fidb 

PUBCHABEB— AuOt'NT  PaID, 

Where  a  note  payable  to  an  investment 
company  for  stock  of  a  trust  company  was 
valid,  the  amount  paid  therefor  by  an  indorsee 
was  immaterial,  where  the  defense  of  fraud  was 
not  sustained. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  814,  898-908:  Dec  Di«. 
<©=»352.] 

Appeal  from  District  Conrt,  Potter  County; 
Hugh  L.  Umphres,  Judge. 

Acti<m  by  A.  J.  Davis  against  Miner  Craw- 
ford and  the  Amarillo  Securities  Investment 
Company.  Judgment  for  plaintiff,  and  de- 
fendant Crawford  appeahs.  Beversed  and  r»- 
manded  for  new  trial. 

Martin,  Kinder, '  Russell  ft  Zimmermann, 
of  Plainvlew,  for  appellant.  Veale  &  Lump- 
kin, of  Amarillo,  and  Chandler  ft  Pannlll,  of 
Stcphenvllle,  for  appellees. 

HENDRICKS,  J.  A.  J.  Davis,  the  appel- 
lee herein,  sued  the  appellant,  Miner  Craw- 
ford, and  the  Amarillo  Securities  Investment 
Company,  a  corporation,  alleging  the  execu- 
tion and  delivery  of  a  certain  |1,000  note, 
payable  to  the  order  of  the  Investment  Com- 
pany, and  indorsed  by  It  td  him,  for  a  vain- 
able  consideration.  The  defendant  Crawford 
answered  that  the  Securities  Investment  Com- 
pany, to  whom  the  note  sued  upon  waB  made 
payable,  was  a  corporation  organized  solely 
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for  the  pntpose  of  promoting  the  Bankers' 
Trust  Company  of  AmarlUo,  XeT.,  and  that 
said  Investment  Ck>mpaiiy,  through  its  agent, 
sold  stock  and  took  subscriptions  to  the  capi- 
tal stock  of  said  Bankers'  Trust  0>mpany ; 
that  one  J.  D.  Wrather,  an  agent  of  the  Se- 
curities Investment  Company,  solicited  from 
Iilm  a  parcliase  of  shares  of  stock  in  the 
Bankers'  Trust  Company;  and  that  the  con- 
sideration for  the  note  was  a  certificate  rep- 
resenting 50  shares  of  the  capital  stock  on 
the  said  Bankers'  Trust  Company,  alleged  to 
have  been  a  corporation  under  the  laws  of 
Arizona,  with  a  permit  to  do  business  In  the 
state  of  Texas.  It  was  further  alleged  in 
the  answer  that  plaintifT,  Davis,  at  the  time 
lie  acquired  the  note  sued  upon,  purchased 
the  same  at  such  an  unusual  discount,  of 
approximately  40  per  cent.,  with  the  knowl- 
edge of  defendant's  solvency,  that  he  was 
upon  notice  of  the  illegality  of  said  note  and 
was  not  an  innocent  purchaser  for  value. 

The  note,  as  stated,  was  payable  to  the  or- 
der of  the  Amarlllo  Securities  Investment 
Company,  and  contains  the  following  stipula- 
tion: 

"As  collateral  secnrity  for  the  foregoing  note, 
and  other  notes,  if  any,  this  day  given  for 
stock,  hereinafter  named,  and  [have]  delivered 
to  the  Amarlllo  Securities  Investment  Com- 
pany, the  following  securities:  Fifty  shares  of 
the  capital  stjck  of  the  Bankers'  Trust  Com- 
pany of  Amarillo,  Texas." 

Miner  Crawford,  the  appellant,  testified 
that  at  the  time  he  executed  the  note  he  de- 
livered the  same  to  Mr.  Wrather.    He  said: 

"Mr.  Wrather  came  to  my  house  about  Oc- 
tober 10th  n.918]  and  claimed  to  be  selling 
stock  in  ihe  Bankers'  Trust  Company  of  Amar- 
iUo." 

He  said  that  Wrather  claimed  that  the 
organization  of  the  company  was  to  protect 
and  take  care  of  Its  stockholders  and  home 
people  in  the  matter  of  loans.  He  further 
testified : 

"I  subscribed  for  the  stock  l>ecause  I  thought 
it  would  put  me  in  position  to  get  money  at  a 
cheap  rate  of  interest  and  a  sufficient  amount 
to  handle  a  string  of  cattle,  which  otherwise  I 
could  not  get  at  a  local  bank.  •  *  •  At  the 
time  I  tuiierihed  for  the  ifock  I  was  inform- 
ed that  I  could  get  a  loan,  etc.  I  suppose  that 
I  signed  a  written  subscription  to  buy  stock. 
1  signed  some  kind  of  a  contract.  The  note 
was  given  to  secure  my  subscription  to  the 
stock.''^ 

It  is  often  tliat  one  company  is  an  organlz- 
aticm,  or  promoting,  company  for  another. 
The  apt)ellant,  after  testifying  as  to  represen- 
tations of  Wrather  that  certain  persons  were 
stockholders  in  the  Bankers'  Trust  Company, 
as  an  inducement  to  him  to  take  the  stock, 
further  testified: 

"The  other  inducement  which  caused  me  to 
inl>scribe  for  stock  was  that  he  agreed  to  fur- 
nish any  amount  of  money  the'  stockholders 
wonld  reanire,  or  that  they  wouid  need." 

[1,S1  !nie  testimony,  though  Indefinite;  is 
compatible  with  a  theory  that  the  note  was 
solicited  by  Wrather  as  a  subscription  for 
stock  to  be  issued  by  the  Bankers'  Trust 
Company  at  some  period  in  the  future  to  the 


defendant  Crawford,  In  oonslderatlon  of  the 
note  for  the  stock.  Wrather,  in  making  an 
agreement  to  furnish  an  amount  of  money 
needed  by  Crawford  in  his  business,  supports 
a  conclusion  that  he  was  representing  the 
Trust  Company  as  agent,  and  that  the  Se- 
curities Investment  Company  was  an  Inter- 
mediary in  the  trade.  The  testimony  of 
Crawford  that  he  signed  the  written  subscrip- 
tion— "some  kind  of  a  contract" — for  the 
stock  in  the  Bankers'  Trust  Company,  added 
to  the  declarations,  and  promises  of  Wrather 
as  to  the  lending  of  money  by  the  Trust  Com- 
pany, are  inferably  consistent  with  the  idea 
that  Crawford  purchased  in  fact  the  stock 
trom  the  Trust  Company  as  the  owner  with 
the  particular  note,  though  in  form  given  to 
the  Investment  Company.  The  statement  of 
facts,  carefully  studied,  shows  more  that 
Wrather  was  assuming  to  act  as  the  agent 
of  the  Bankers'  Trust  Company  than  the 
Securities  Company.  It  is  true  the  defend- 
ant pleaded  that  Wrather  was  the  agent  of 
the  Securities  Company;  It  Is  also  pleaded, 
however,  that  the  Securities  Company  was 
the  agent,  promoting  the  Bankers'  Trust 
Company,  and  it  would  follow  from  the 
pleading  that  Wrather  was  the  agent  of  the 
latter  company,  as  well  as  the  former. 
Hence  the  testimony  of  Crawford,  as  to  his 
Bubsctlptlon  for  stock  in  the  Bankers'  Trust 
Company,  in  connection  with  the  declarations 
of  Wrather,  accompanying  the  subscription 
to  the  stock  in  the  Bankers'  ITrust  Company, 
would  not  make  the  conclusion  of  fact  that 
he  was  the  agent  of  the  Bankers'  Trust  Com- 
pany inconsistent  with  the  pleading  that 
Wrather  was  the  agent  of  the  Securities 
Company,  for  the  pleading  Inferentlally  as- 
serts that  as  the  agent  of  the  Securities 
Company  Wrather  was  also  the  agent  of  the 
Trust  Company.  We  think  the  testimony 
was  sufficient,  indefinite  as  it  may  have  been, 
to  submit  to  the  jury  the  question  whether 
or  not  a  subscription  contract,  for  the  issu- 
ance and  delivery  of  50  shares  of  capital 
stock,  by  the  Bankers'  Trust  Company,  In 
consideration  of  the  ^1,000  note,  was  the 
character  of  the  transaction,  and  that  the 
note  executed  to  the  Amarillo  Securities 
Company  was  In  consideration  of  such  is- 
suance and  delivery  by  the  Bankera'  Trust 
Company. 

[3,  4]  We  admit,  of  course,  that  the  record 
is  also  susceptible  of  the  opposite  conclusion. 
If  a  Jury  saw  fit  to  derive  the  same ;  that  la, 
that  the  Amarlllo  Securities  Investment  Com- 
pany, on  account  of  the  notes  having  been  giv- 
en direct  to  it,  sold  the  stock  to  Crawford  In 
consideration,  of  the  note  and  such  a  trans- 
action, of  course,  would  not  be  void.  If  the 
note  was  actually  given  in  consideration  of 
the  Issuance  and  delivery  of  this  stock,  em- 
anating from  the  Bankers'  Trust  Company, 
though  through  the  medium  of  the  Amarlllo 
Securities  &  Investment  Company,  the  same 
is  void  in  the  hands  of  a  purchaser,  even 
assuming  that  he  paid  value  and  had  no 
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notice  of  the  status  of  the  negotiation.  This 
court  first  held  the  doctrine  In  the  case  of 
Prudential  Life  Insurance  Co.  v.  Smyer,  183 
S.  W.  825,  In  an  opinion  rendered  by  Justice 
Hall.  The  Dallas  Court  of  Civil  Appeals,  in 
the  ease  of  Republic  Trust  Co.  v.  Taylor,  184 
S.  W.  772,  repeats  the  doctrine  In  an  extend- 
ed opinion  by  Justice  Rasbury,  which  In  some 
respects  is  similar  to  this  case. 

The  appellant  also  advances  the  proposi- 
tion tliat  because  Davis,  the  appellee,  gave 
only  two-thirds  of  the  fiice  value  of  the  note 
in  purchasing  the  same,  with  knowledge  of 
the  solvency  of  the  maker,  a  short  time  be- 
fore the  maturity  of  the  note,  puts  him  upon 
Inquiry  of  its  invalidity.  The  primary  ques- 
tions are  whether  the  stock  was  delivered  by 
the  Bankers'  Trust  Company,  through  the 
medium  of  the  Securities  Company,  in  con- 
sideration of  the  note,  or  whether  negotiated 
by  the  Securities  Company,  in  consideration 
of  the  same  note?  If  the  former  condition 
exists,  the  note  would  be  void.  Irrespective  of 
notice.  If  the  latter  condition  exists,  the 
note  Is  valid,  and  the  amount  paid  is  immate- 
rial, as  the  defense  of  fraud  was  not  sus- 
tained. 

The  judgments  against  the  AmarlUo  Secnrl- 
ties  Investment  Company  and  Mark  Logan, 
as  indorsers,  are  not  complained  of,  and  are 
affirmed.  The  judgment  against  Miner  Craw- 
ford is  reversed  and  remanded  for  a  new 
trlaL 


SWEENEY  V.  DAVIS  et  aL    (No.  1012.)* 

(Conrt  of  Civil  Appeals  of  Texas.     Amarillo. 

June  7,  1916.    Behearing  Denied 

Oct  4.  1916.) 

1.  BILLS  AND  NoreS  *=»618(1)  —  ACTIOH — 
BVIDKNCE— SUFnClENOT. 

In  an  action  by  the  indorsee  against  the 
maker  and  indorser  of  a  note  showing  on  its 
face  that  as  collateral  security  therefor  the 
maker  bad  delivered  to  the  payee  shares  of 
capital  stock  of  a  trust  company,  evidence  held 
to  show  that  the  note  was  given  in  payment 
for  capital  stock  purchased  of  an  agent  of  the 
trust  company,  tboDgb  payable  to  an  invest- 
ment company  which  was  promoting  the  sale 
of  the  trust  company's  stock. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  Sg  1816,  1817.  1819,  1820; 
Dec.  Dig.  <&=»518(1).] ' 

2.  Banks  and  Banking  €=9314  —  Invest- 
ifENT  Companies— Aoenct  of  Aobwt— Ef- 
fect. 

The  agent  of  an  investment  company,  which 
was  itself  an  agent  engaged  in  promotmg  the 
sale  of  the  capital  stock  of  a  trust  company, 
was  the  agent  of  the  trust  company  as  well  as 
of  the  investment  company. 

[B(1.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  1218;  Dec.  Dig.  «=3 
314.] 

Appeal  from  District  Court  Potter  County ; 
Hugh  L.  Umphres,  Judge. 

Action  by  A.  J.  Davis  against  N.  H.  Sween- 
ey and  Mark  Logan.  Judgment  for  plalntUf 
against    both    defendants,    and    defendant 


Sweeney  appeals.  Judgment  against  def«id- 
ant  Sweeney  reversed  and  remanded,  and 
judgment  against  defendant  Logan  affirmed. 

Martin,  Kinder,  Russell  &  Zlmmermann, 
of  Plalnvlew,  for  appellant  Veale  &  Lump- 
kin and  A.  M.  Mood,  all  of  Amarillo,  and 
Chandler  &  Pannlll,  of  Stephenvllle,  for  ap- 
pellees. 

HENDRICKS,  J.  A.  J.  Davis,  the  appel- 
lee herein,  sued  the  appellant,  N.  H.  Sween- 
ey, and  Mark  Logan,  alleging  the  execution 
and  delivery  of  a  certain  $1,000  note,  by 
Sweeney  June  10,  191S,  payable  to  H.  H. 
Cooper,  indorsed  by  Cooper  without  recourse 
to  the  defendant  Logan,  and  by  the  defend- 
ant Logan  to  him  (Davis)  before  maturity. 
The  particular  note  sued  upon  was  in  reality 
a  renewal  note,  in  substitution  of  a  previ- 
ous note  executed  by  Sweeney,  October  10, 

1912,  for  the  same  amount  to  the  AmariUo 
Securities  Investment  Company,  payable 
eight  months  after  date.  This  original  note 
contained  the  followhig  clause: 

"As  collateral  security  for  the  foregoing  note 
and  other  notes,  if  any,  this  day  given  for  stock 
hereinafter  named,  have  delivered  to  the  Ama* 
rillo  Securities  Investment  Company  the  fol- 
lowing securities:  Fifty  shares  of  the  capital 
stock  of  the  Bankers'  Trust  Company  of  Amaril- 
lo. Texas." 

Sweeney  answered  that  the  Amarillo  Se- 
curities Investment  Company  was  a  corpora- 
tion organized  for  the  purpose  solely  of  pro- 
moting the  Bankers'  Trust  Company  of  Ama- 
rillo, Tex.,  and  that  said  corporation,  through 
its  agents,  sold  or  took  stock  subscriptions 
to  the  capital  stock  of  said  Bankers'  Trust 
Company  of  Amarillo,  and  that  when  the 
stock  had  been  sold  the  Bankers'  Trust  (Com- 
pany was  Incorporated  and  organized  and 
took  over  the  assets  and  contracts  of  the 
Amarillo  Securities  Investment  Company; 
that  one  Wrather,  an  agent  of  the  AmariUo 
Securities  Investment  Company,  solicited 
him  to  purchase  the  particular  shares  of 
stock  In  the  Bankers'  Trust  Company,  mak- 
ing certain  alleged  fraudulent  representa- 
tions, not  necessary  to  state  herein;  that 
the  only  consideration  for  the  note  was  a 
certificate  representing  the  60  shares  of  the 
capital  stock  of  said  Bankers'  Trust  Compa- 
ny, organized  under  the  laws  of  Arizona  and 
granted  a  permit  to  do  business  in  the  state 
of  Texas;  and  that  said  stock  .was  Issued 
and  delivered  to  the  defendant  for  the  note. 

[1,2]  It  Is  to  be  noted  that  the  original 
note  was  executed  October  10,  1912,  and  the 
renewal  note  executed  June  10,  1913.  It  is 
shown  that  a  certificate  of  stock,  calling 
for  50  shares  of  the  capital  stock  of  the 
Bankers'  Trust  Company,  signed  by  Mark 
Logan,  as  president,  and  Carl  C.  Hardin, 
as  secretary,  with  their  signatures  and  the 
corporate  seal  affixed  the  28th  day  of  June, 

1913,  was  delivered  about  July  15,  1913,  to 
the  defendant  Sweeney.    The  Bankers'  Trust 
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Company  on  the  latter  date  wrote  Sweeney 
at  Sllrerton,  Tex.,  inclosing  the  particular 
certiflcate  of  stock,  which  was  received  by 
blm.  Sweeney  tetEttlfled  that  he  gave  the 
original  note  for  the  stock  In  the  Bankers' 
Trust  Company,  and  said  that  he  took  the 
stock  "on  the  consideration  that  I  was  to 
borrow  money  on  cattle  loans" ;  that  Wrath- 
er  made  other  representations  to  him  as  to 
certain  persons  to  be  stockholders  in  the 
company,  not  necessary  to  detail;  that  the 
following  March  he  talked  to  Mark  Logan, 
the  president  of  the  Bankers'  Trust  Company, 
in  regard  to  the  loan  (meaning  the  one  prom- 
ised by  Wrather),  at  a  cattle  convention  in 
Amarillo,  and  again,  at  about  the  time  of 
the  maturity  of  the  note,  he  discussed  the 
matter  with  Logan;  and  that  at  both  times 
Logan  stated  that  they  were  not  ready  to 
make  the  loan,  but  would  be  ready  in  a  short 
tUneu 

It  Is  inferable  from  the  record,  that  Wrath- 
er, in  soliciting  the  purcltase  of  the  stock  by 
Sweeney,  and  in  making  bis  agreement  for 
the  loon  of  money,  was  representing  the 
Bankers'  Trust  Company;  and,  excluding 
the  fact  of  the  note  having  been  made  to  the 
Amarillo  Securities  Investment  Comi>any, 
the  trade  for  the  issuance  and  delivery  of 
the  stock  for  the  note,  was  between  the  Trust 
Company  and  Sweeney.  It  yon  exclude 
from  consideration  the  fact  that  the  Securi- 
ties Investment  Company  was  the  payee  in 
the  note,  the  trade  between  Wrather,  rep- 
resenting the  Bankers'  Trust  Company,  for 
tbe  issuance  and  delivery  of  the  stock  of 
that  company  to  Sweeney  for  the  note,  would 
of  Itself  be  void.  Tbe  note,  on  account  of 
the  collateral  securities  clause,  implies  a 
delivery  of  stock  during  tbe  life  of  the  note. 
The  stock  was  actually  Issued  and  delivered 
direct  by  the  Bankers'  Trust  Company  to 
Sweeney,  and  could  not  have  been  for  any- 
thing else  than  In  consideration  of  tbe  execu- 
tion and  delivery  of  the  note  to  the  Invest- 
ment Company.  The  Investment  Company 
is  not  shown  to  have  paid  for,  nor  owned,  any 
stock  in  the  Bankers'  Trust  Company,  un- 
less you  deduce  that  conclusion  from  the 
fact  that  their  name  is  the  payee  In  the  note. 
In  so  tsLT  as  the  record  shows,  except  the 
bare  fact  of  the  note  having  been  made  paya- 
ble to  the  Investment  Company,  there  was 
no  trade  made  between  that  company  and 
Sweeney,  but  the  same  was  made  between 
Wrather  (inferably  as  the  representative  of 
tbe  Bankers'  Trust  Company)  and  Sweeney, 
for  the  sale,  issuance,  and  delivery  of  the 
stock  to  him.  As  we  said  in  the  case  of 
Crawford  y.  Davis,  188  S.  W.  436,  this  day 
decided: 

"It  is  tme  the  defendant  pleaded  that  Wrath- 
er was  the  agent  of  the  Securities  Company; 
it  is  also  pleaded,  however,  that  th«  Securities 
Company  was  tbe  agent,  promotliig  the  Bank- 
ers' Trust  Company;  and  it  would  follow 
from  the  pleading  that  Wrather  was  tbe  agent 
of  tbe  latter  company,  as  well  as  tbe  former." 


When  yoo  consider  the  inference  of  agency 
by  Wrather  of  the  Trust  Company,  and  the 
trade  seemingly  made  for  and  by  that  com- 
pany for  the  sale  of  the  stock  to  Sweeney, 
and  the  direct  delivery  by  that  company  of 
the  stock  to  blm,  for  the  note,  without  any 
other  participation  in  the  trade  by  the  In- 
vestment Company  than  the  fact  of  being  the 
payee  in  tbe  note,  coupled  with  the  renewed 
promises  of  Logan,  the  president  of  the 
Trust  Company,  in  regard  to  the  loan  of 
money,  rather  suggests,  than  negatives,  the 
idea  that  the  Investment  Company  was 
merely  an  Instrument  in  tbe  trade  holding  the 
legal  title  to  the  note. 

For  the  additional  reasons  given  in  the 
case  of  Miner  Crawford  y.  A.  J.  Davis  (No. 
1013)  188  &  W.  436,  this  day  decided,  to 
which  we  refer,  we  think  the  case  as  to 
Sweeney  should  be  reversed  and  remanded. 
Hie  Judgment  against  Mark  Logan,  in  favor 
of  A.  J.  Davis,  will  be  afQrmed,  but  other- 
wise reversed  for  a  new  trial.  Affirmed  in 
part,  and  reversed  and  remanded  in  part. 


CONSOLIDATED  KANSAS  OITT   SMEL1>- 

ING  &  REFINING  CO.  v.  DILL.* 

(No.  592.) 

(Court  of  Civil  Appeals  of  Texas.     El   Paso. 

June  16,   1916.     Rehearing  Denied 

Oct  B,  1916.) 

1.  Ma^ibr  and  Sbbvant  «=3286(3)— Injuries 
TO  Sebvaki^-Questions  fob  Jdbt. 

£>vidence  Aela  to  warrant  submiBsion  to  jury 
of  question  whether  employer's  foreman  ordered 
servant  to  work  In  furnace  while  it  was  hot, 
and  dangerous  owing  to  extreme  heat. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1010;  Dec.  Dig.  <e=3286 
(8).] 

2.  Mabtbb  and  Skbvant  «=>286(3, 24)— Inju- 
BiEs  TO  Sebvant— Questions  fob  Jubt. 

It  is  for  the  jury  whether  a  furnace  was  in 
safe  condition  in  wnich  to  work,  plaiutiCf  bav- 
in«r  been  injured  while  working  therein,  and  also 
whether  it  was  the  foreman's  duty  to  inspect 
the  furnace  and  determine  whether  it  was  safe. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §§  1010,  1029;  Dec.  Dig. 
«s>286(3, 24).] 

8.  Mabteb  and  Sebvant  $=>235<4)— Injxtbieb 
TO  Servanti— Safe  I'i.acb  to  Wobk. 
The  servant  has  a  right  to  presume  that 
a  furnace  in  which  he  was  put  to  work  is  a  rea- 
sonably safe  place  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $  713 ;  Dec.  Dig.  ®=»235(4).] 

4.  Mabteb  and  Sbbvant  ^=9265(5)— Res  Ipsa 
LoQuiTUB— Safe  Pi^ce  to  Wobk. 
While  the  mere  fact  of  injury  at  work  is  not 
of  itself  iiroof  of  negligence,  yet,  where  the  par- 
ticular thing  causing  the  injury  has  been  shown 
to  be  under  the  management  of  the  defendant 
or  its  servants,  and  the  accident  is  such  as  in 
the  ordinary  course  of  things  does  not  happen 
if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation,  that  the  accident  arose 
from  want  of  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §!  898,  955;  Dec.  Dig.  «s> 
266(6).] 
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5.  Mabtsb  aitd  Skkvant  Qs3286(5)— iNJtmixs 

TO    SEBVANT— QUESTIOWS  FOR  JtJBT. 

Evidence  heli  to  warrant  anbmission  to 
Jury  of  question  whether  impaired  condition  of 
^rvant'g  health  resulted  from  extreme  heat  of 
furnace  in  which  he  worked. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t  1016;  Dec  Dig.  <3=9285 

6.  Mabteb  and  Sebvart  ^s»276@)— Inxcbies 
TO  Sebvart— BuBDKN  or  Pboof. 

The  rule  does  not  reqnire  an  injured  servant 
to  prove  with  reasonable  certainty  that  his  con- 
dition resulted  from  the  heat  of  a  fnmace  in 
which  he  alleged  be  worked  with  resultant  in- 
jury. 

[Bd.  Note. — For  other  pases,  see  Master  and 
Servant,  Cent  Dig.  {{  951,  959;  Dec.  Dig.  «=> 
276(3).] 

7.  Masteb    awd    Sebvant   ®=289(15)— Inju- 
BiEs  TO  Sebvant— Questions  for  Jubt. 

Evidence  held  to  warrant  submission  to  Jury 
of  question  of  servant's  contributory  negligence 
in  working  in  heated  furnace. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1106 ;  Dec.  Dig.  <8=>289 
(15).] 

8.  NEGUGENCaS    ®=>97— INJTTBIES   TO    SEBVANT 

— Pomparative  Neglioence. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  o246h,  as  to  comparative  negligence  and 
its  effect  on  the  servant's  recovery,  a  servant 
may  recover  for  injuries,  though  be  is  himself 
negligent. 

[Ed  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §S  93,  162 ;  Dec.  Dig.  <8=»97.] 

9.  Masteb  and  Sebvant  ®=3264(4) — InjtTBiES 
TO  Sebvant— Vaeiance. 

If  servant  alleges  injuries  due  to  defective 
fnmace,  in  that  it  was  extremely  hot,  and  con- 
tained fumes  and  ^ases,  proof  of  heat,  or  of 
fumes,  or  of  gases,  is  sufficient,  and  the  verdict 
for  the  servant  need  not  be  set  aside  for  fail- 
ure to  prove  all. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  865;  Dec.  Dig.  «s>264 
(4).] 

10.  Masteb   and   Sebvant  «=»278(3)— Injtt- 
BiES  TO  Servant— Evidence. 

Evidence  held  not   to   warrant   saying  that 
verdict  finding  that  a  furnace  in  which  a  serv- 
ant worked  was  dangerous  was  without  proof. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  958;   Dec.  Dig.  <S=3278 

11.  Damages  «=»185(1)— Injubies  to   Serv- 
ant—Evidence— Weight. 

That  a  servant  who  daimed  injuries  went 
back  to  work  the  next  day  would  merely  be  an 
eviflentiary  fact  going  to  extent  of  injuries. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  ({  503,  504,  608;  Dec.  Dig.  <8=> 
185(1).] 

12.  Dakaoes   $=3l85(l)— Injuries  to  Sebt- 
ant— Evidence. 

Evidence  held  not  to  warrant  saying  that 
verdict  as  to  extent  of  servant's  injuries  was 
unsupported  by  proof. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent   Dig.   §|  503,  504,   508;   Dec.  Dig.   «@=» 

18.  Damages  «=»132(1>— Injuries  to  Serv- 
ant—Excessive  Damages- 
Verdict  of  $8,000  to  servant  who  had  been 
a  strong  man  in  good  health,  earning  $4.25  per 
day,  at  52  years  of  age,  who  by  his  injuries  lost 
his  health,  suffered  pain   after  15  months,  and 


became  incapable  of  earning  money,  ttu  not  ex- 
cessive. 

[Ed.  Note.— For  other  oases,  see  Damages, 
Cent  Dig.  i  372 ;  Dec  Dig.  «=9l32(l).] 

Appeal  from  District  Court,  Bl  Paso  Coun- 
ty;  Ballard  Coldwell,  Judge. 

Action  by  T.  E.  Dill  against  the  Consolidat- 
ed Kansas  City  Smelting  &  Beflnlng  Com- 
pany. Jndgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Davis  &  Goggln,  of  El  Paso,  for  appellant. 
Nealon  &  Dorman,  of  £1  Paso,  for  api>ellee. 

WAI/THALL,  J.  This  Is  a  suit  for  dam- 
ages fbr  personal  Injuries.  On  or  about  tho 
9th  day  of  May,  1914,  appellee,  T.  B.  Dill, 
was  In  the  employ  of  appellant.  Consolidated 
Kansas  City  Smelting  &  Beflnlng  Company, 
in  the  capacity  of  general  carpenter.  Appel- 
lant was  a  corporation  and  employs,  and  for 
several  years  past  has  employed,  more  than 
five  employ^  Appellee  alleged  that  appel- 
lant caused  blm  to  enter  and  work  in  a 
reverberatory  furnace,  setting  up  forms  there- 
in before  said  furnace  had  been  cooled  after 
said  furnace  had  been  used,  and  while  same 
was  In  a  dangerous  condition  from  extreme 
heat  and  the  presence  of  dangerous  fumes 
and  gases.  The  negligence  charged  Is:  First, 
that  appellee  did  not  know  of  the  dangerous 
condition  of  the  furnace  as  a  result  of  Its 
extreme  heat  and  the  presence  of  dangerous 
fumes  and  gases,  and  that  appellant  failed  to 
warn  him  of  th6  danger  of  working  therein; 
second,  failure  to  furnish  appellee  a  safe 
place  In  which  to  work.  Appellee  alleged 
that  while  working  In  the  furnace  he  sus- 
tained the  injuries  of  which  he  complains  and 
some  of  which  he  alleged  to  be  permanent, 
and  that  he  suffered  mental  anguish. 

Appellant  answered  by  general  demurrer 
and  general  denial;  specially  denied  the  al- 
leged acts  of  negligence;  pleaded  contribu- 
tory negligence,  that  any  person  of  ordinary 
observation  could  see  and  perceive  the  condi- 
tion of  the  furnace  as  to  heat,  fumes,  and 
gases,  and  that,  if  appellee  subjected  him- 
self thereto  In  the  performance  of  said  work 
and  wa|B  Fnjured,  such  Injuries  resulted 
through  appellee's  negligence. 

The  case  was  submitted  to  the  Jury  on  spe- 
cial Issues,  and  on  the  Jury's  findings  the 
court  entered  Judgment  for  appellee  for  $&,• 
000. 

The  Issues  made  by  the  pleadings  and  on 
which  evidence  was  offered  are  reflected  by 
the  questions  submitted  to  the  jury  and  their 
answers,  which  we  here  give: 

"No.  1:  Please  answer  whether  or  not  the 
defendant,  its  agents,  servants,  oi:  employ^ 
caused  the  plaintiff  to  enter  and  work  in  a  re- 
verberatory furnace  on  or  about  Maj  9,  1914, 
setting  up  forms  therein  before  said  furnace 
had  been  cooled,  and  after  said  furnace  had 
been  used,  and  while  said  furnace  was  in  a  dan* 
gerous  condition  as  a  result  of  its  extreme  heat^ 
and  the  presence  of  dangerous  fumes  and  gasea 
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Answer  this  question  Tea'  or  'No.'  Answer: 
Yes. 

"No.  2:  If  you  tmswer  the  previous  question 
in  the  affirmative,  that  answer  the  following 
question  'Yes'  or  'No':  Did  the  defendant  fail 
to  use  ordinary  care  to.  make  and  to  have  said 
furnace  an  ordinarily  safe  place  in  which  to 
work?    Answer:   Yee. 

"No.  3:  If  you  have  answered  the  foregoing 
question  in  the  affirmative,  then  state  whether 
or  not  such  failure  to  use  such  ordinary  care 
was  a  proximate  cause  of  the  injury,  if  any, 
complained  of  in  his  petition.  Answer  this 
question  'Yes'   or  'No.'     Answer:  Yes. 

"No.  4:  If  you  have  answered  the  foregoing 
question  in  the  affirmative,  please  state  what 
sum  of  money,  if  paid  in  cash  now,  would  be  a 
reasonable  compensation  to  plaintiff  for  the  in- 
jories  he  allies,  which  he  has  sustained,  that 
were  proximately  caused  by  the  negligence,  if 
any,  of  defendant,  alleged  by  him.  Answer: 
Yes,  $8,000.  In  estimating  the  plaintiCTs  dam- 
age, if  yon  find  any,  you  may  take  into  consid- 
eration the  mental  and  physical  pain,  if  any, 
heretofore  suffered  by  plaintiff  in  consequence 
of  his  injury,  if  any,  and  his  diminished  capacity 
to  labor  and  earn  money  in  the  future,  if  any. 
If  you  believe  from  the  evidence  that  he  will 
suffer  mental  and  physical  pain  in  the  future,  in 
consequence  of  his  injuries,  if  any,  joa  will  take 
that  into  consideration  in  estimating  his  dam- 
ages. However,  if  you  find  that  plaintiff  him- 
self was  guilty  of  contributory  negligence  proxi- 
mately causing  the  injuries.  If  any,  to  himself, 
the  damages  to  be  found  by  ^ou  under  the  fore- 
going part  of  this  paragraph  should  be  ^dim- 
inished in  the  proportion  to  the  amount  of  neg- 
ligence attributable  to  plaintiff.  In  this  con- 
nection you  will  answer  the  following  question: 

"No.  5:  Was  the  plaintiff  himself  guilty  of 
contributory  negligence  proximately  causing  or 
contributing  to  cause  his  injuriea,  if  any?  An- 
swer this  question  'Yes'  or  Tifo.'    Answer:  No." 

In  addition  to  the  above,  without  stating 
the  questions  and  answers  formally,  the  Jury 
found  in  answer  to  questions  submitted  by 
the  defendant:  That  the  plaintiff  was  injur- 
ed on  the  9th  day  of  May,  1914,  on  accouut  of 
going  Into  a  reverberatory  fnrn'aee ;  that  the 
furnace  was  in  a  dangerous  condition  as  a 
result  of  Its  extreme  heat;  that  it  was  In  a 
dangerous  condition  as  the  result  of  the  pres- 
ence therein  of  dangerous  fumes  and  gases; 
that  he  was  injured  on  account  of  such 
fumes  and  gases ;  that  he  was  caused  to  go 
into  the  furnace  by  his  foreman,  or  some  one 
In  control;  that  it  was  defendant's  duty  to 
have  warned  plaintiff  of  the  danger  of  work- 
ing In  such  furnace ;  that  plaintiff  was  with- 
out negligence,  in  that  he  did  not  know  and 
could  not  have  known  by  ordinary  care  of 
the  dangerous  condition  of  the  furnace;  that 
there  were  hidden  or  latent  dangers  In  the 
famace  of  which  plaintiff  did  not  know,  and 
could  not  be  appreciated  by  a  person  of  or- 
dinary intelligence;  that  the  condition  of  the 
furnace  as  to  heat  and  fumes  was  not  as  was 
ordinary  In  the  case  of  such  furnaces  when  in 
course  of  repairs;  that  the  witness  Davie  did 
not  enter  the  furnace  before  plaintiff  was 
told  to  work  upon  It ;  that  witness  Whltmore 
did  not  enter  the  furnace  at  a  time  plaintiff 
was  present  In  company  with  witness  Boyd; 
that  plaintiff  did  not  thereafter  return  to  the 
smelter  and  work  one  day;  that  plaintiff 
did  not  after  laying  off  four  days  return  and 


work  as  carpenter  four  days  before  he  was 
discharged;  In  arriving  at  Its  verdict,  the 
jury  did  not  award  damages  on  account  of 
Insanity  nor  on  account  of  scalelike  substance 
forming  over  his  body,  resulting  from  de- 
fendant's negligence ;  the  jury  awarded  dam- 
ages resulting  from  injuries  to  plaintiff's 
sight,  to  his  back,  spine,  and  legs;  that  plain- 
tiff Is  incapacitated  from  ever  resuming  his 
vocation  as  a  carpenter  and  x>erformlng  mau- 
ual  labor;  that  hhi  earning  capacity  is  wholly 
destroyed. 

Appellant,  claiming  that  the  evidence  does 
not  support  the  finding  by  the  Jury  that  "the 
furnace  was  In  a  dangerous  condition  as  the 
result  of  its  extreme  heat,"  requested  a  per- 
emptory charge  In  its  favor  and  the  refusal 
to  give  It  Is  Its  first  assigned  error. 

The  second  assignment  complains  of  the 
refusal  to  give  a  peremptory  charge  In  ap- 
pellant's favor,  on  the  ground  that  the  proof 
failed  to  show  negligence. 

T.  B.  DIU  testified: 

"I  am  54  years  old.  •  •  •  In  May  I  went 
and  did  some  work  in  one  of  the  reverberatory 
furnaces  potting  up  forms.  They  used  the  re- 
verberatory furnace  for  burning  ore,  I  suppose. 
I  was  building  forms  in  that  furnace ;  I  do  not 
know  exactly  how  many  hours  I  worked ;  it  was 
in  the  afternoon.  I  went  into  the  furnace  in  the 
afternoon  and  finished  it.  A  negro  by  the  name 
of  Boyd  went  in^o  the  furnace  with  me.  •  •  * 
Wa  went  in  there  and  put  up  the  forms.  And 
then  we  went  out;  it  got  too  hot  one  time,  and 
we  came  out  and  cooled  off.  I  threw  up.  I 
threw  up  once  in  there,  and  came  out  and  sat 
down  and  cooled  off.  We  went  back  and  finish- 
ed up  the  work.  I  had  never  worked  in  that 
reverberatory  furnace  before  that  time,  or  in 
any  of  them.  There  was  a  difference  in  the 
heat  that  time  and  other  times;  there  was  to 
me.  It  was  hotter  to  me,  and  it  wasn't  cleaned 
out  as  it  should  have  been ;  there  wss  ashes  in 
it  about  that  deep  (indicating).  I  did  not  know 
how  hot  it  was  in  there  before  I  went  in.  The 
reason  I  happened  to  go  in  there  to  do  that 
work  was  because  Mr.  Davie  came  over  to  the 
hospital  and  got  me  and  Boyd  and  told  us 
that  he  wanted  us  to  go  over  to  the  furnace  and 
put  in  these  forms.  Mr.  Davie  was  the  fore- 
man. He  did  not  tell  me  anything  about  how 
hot  it  was.  mie  effect  the  heat  had  on  me,  it 
just  made  me  sick  and  vomit.  As  to  the  state 
of  my  health  before  I  went  in  there  that  time,  I 
was  all  right,  I  thought.  I  was  strong  and 
could  do  any  kind  of  work  and  as  much  of  it 
as  anj'body.  During  the  year  before  that  I 
worked  all  the  time  that  I  wanted  to.  I  worked 
at  different  places  in  El  Paso  besides  the  smelt- 
er. After  we  came  out  of  the  furnace,  we  sat 
down  and  rested  a  while,  and  then  went  to  the 
shop.  I  do  not  know  what  happened  during 
the  next  two  or  three  or  four  months  after  that. 
After  I  got  sick  out  at  the  smelter,  I  do  not 
know  where  I  was  at ;  I  was  in  the  hospital,  I 
think.  It  was  the  county  hospital  I  was  in. 
My  eyesight  now  is  very  bad.  I  cannot  read  at 
all.  My  eyesight  before  this  trouble  occurred 
was  so  I  could  read.  I  have  attempted  to  work 
since  then,  but  I  have  not  been  able  to  work; 
I  am  Just  weak.  I  suffer  every  day  with  pains 
through  the  back  and  shoulders  and  legs.  I 
suffer  that  way  daily,  and  I  have  been  suffer- 
ing that  way  ever  since  I  got  sick  down  there 
that  day.  I  lived  in  Highland  Park,  and  be- 
fore that  I  lived  in  Old  Ft  Bliss.  Old  Ft.  Bliss 
is  a  mile,  I  suppose,  from  the  smelter.  In  going 
to  and  from  my  work  when  I  lived  at  Old  St. 
Bliss,  I  would  ride  on  the  street  car,  and  I 
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would  walk  occasionally.  I  could  walk  it  all 
riebt,  but  it  was  very  seldom  that  I  walked. 
When  I  worked  at  the  smelter  tbev  paid  me 
S4.25  a  day ;  I  worked  seven  days  of  toe  week. 

*  *    *    There    was    ashes    about    that    deep. 

*  •  *  I  could  smell  the  ashes.  *  *  •  I 
didn't  say  a  while  ago  that  I  went  back  land 
worked  the  next  day ;  I  don't  remember.  •  •  • 
There  was  never  any  insanity  in  my  family ; 
none  of  my  brothers  and  sisters  were  insane.  I 
never  had  any  symptoms  of  that  kind  before  I 
did  this  work.  I  know  that  I  have  not.  It  is 
not  a  fact  that  Mr.  Whitemore  would  eive  a 
certain  dimension  to  saw  by,  and  I  wduld  cut 
off  three  feet  instead  of  two,  or  somethine  else. 
He  did  not  complain  to  me  that  I  would  not 
saw  according  to  his  dimensions  and  that  he 
would  have  to  let  me  out  I  do  remember  that 
they  bad  not  cleaned  the  ashes  out  of  this  fur- 
nace. •  •  •  I  did  not  know  at  that  time  of 
its  being  dangerous  in  there  to  my  health,  I 
did  not  know  whether  or  not  it  was  dangerous 
to  go  inside  of  the  furnace  to  do  that  work.  I 
did  not  know  how  long  the  fires  had  been  out  in 
that  furnace.  I  did  not  know  whose  business 
it  was  to  see  about  that  and  see  whether  the 
furnace  was  cooled.  The  furnace  had  had  fire 
in  it.  It  is  a  right  smart  trouble  to  me  to  re- 
member things  that  happened  since  the  day  I 

got  sick  out  there,  when  I  got  overheated.     I 
ave  to  study  pretty  hard  to  think." 

Mrs.  Minnie  Dill,  wife  of  plaintiff,  testified 
In  part: 

"We  have  been  married  28  years.  I  remem- 
ber along  about  April  or  May  when  Mr.  Dill 
was  working  at  the  smelter  and  was  sick.  The 
best  I  remember  it  was  somewhere  between  the 
1st  and  10th  of  May,  1914.  Up  to  that  time 
Mr.  Dill's  health  had  been  good.  He  -  was  a 
stout  man.  He  had  never  been  sick  to  amount 
to  anything.  During  the  28  years  we  were  mar- 
ried he  never  had  been  confined  to  his  bed  ex- 
cept one  time,  when  he  had  the  measles.  He 
was  confined  to  his  bed  six  dayd  at  that  time. 

*  •  *  Was  not  sick  when  he  went  to  work 
for  the  smelter.  He  came  home  from  the  smelt- 
er about  6  o'clock,  and  his  clothes  were  dirty 
and  smutty,  ashes  all  over  them.  The  soles  of 
his  shoes  wete  scorched.  I  never  saw  them  that 
way  before.  When  be  came  home  he  was  un- 
conscious. He  did  not  know  anytbing.  *  *  * 
I  observed  the  condition  of  the  skin ;  it  was  red 
and  hot  all  over  his  hands  and  feet.  He  stayed 
in  bed  all  night.  He  didn't  rest  to  amount  to 
anything  daring  the  night.  He  was  not  ration- 
al in  his  talking.  He  went  back  to  the  smelter 
the  next  day,  but  I  cannot  say  what  he  did  out 
there.  •  ♦  •  He  came  home  the  next  night, 
but  he  still  didn't  know  anything.  •  •  •  He 
was  crazy.  He  acted  like  a  crazy  person.  He 
would  swear  and  fight  and  was  in  an  awful 
state." 

The  witness  here  detailed  Dill's  acts  tend- 
ing to  show  Insanity.  Dill  was  then  put  In 
Jail  several  days,  and  was  then  sent  to  the 
county  hospital,  where  he  remained  some 
two  weeks,  when  he  was  returned  to  the  Jail. 
Later  he  was  returned  to  the  hospital,  when, 
after  some  weeks,  he  began  to  Improve.  Mrs. 
Dill  testified  as  to  his  health  and  strength  at 
the  time  of  the  trial  as  compared  to  what  it 
was  previous  to  his  sickness: 

Said  be  was  not  able  to  work.  "Is  too  weak 
to  work.  Walking  affects  his  legs.  His  eye- 
sight is  not  good.  Had  never  noticed  any  symp- 
toms of  a  weak  mind  or  insanity  before  his 
sickness.  Had  done  all  kinds  of  work.  Never 
saw  his  shoes  scorched  before  the  day  he  came 
from  the  smelter.  He  can't  stand  up  very  well 
without  support.  He  has  been  that  way  since 
the  time  he  got  in  that  shape  at  the  smelter 


until  since  he  came  from  the  hospltaL  He 
would  fall  backwards.  He  would  do  that  way 
at  any  time  when  he  was  standing  on  the  floor. 
He  would  be  stiff.  We  would  rub  him  with 
water.    He  didn't  have  any  mind." 

Other  witnesses  testified  as  to  his  mental 
and  physical  condition  after  his  day's  work 
at  the  smelter,  fl'ting  the  time  early  in 
May,  1914.  The  county  health  officer.  Dr.  Q. 
N.  Thomas,  testified  at  some  length  as  to 
Dill's  physical  and  mental  condition  from 
the  time  he  was  taken  to  the  hospital  until 
the  time  of  the  trlaL    He  said  that: 

"It  is  probable  that  his  condition  could  have 
been  produced  by  the  excessive  heat.  •  *  • 
I  have  held  that  opinion  in  my  treatment  of  him 
for  the  last  coaple  of  months.  In  my  opinion, 
his    condition    could    result    from    that    cause. 

•  •  •■  xhe  condition  of  his  kidneys  could  be 
attributed  to  this  heat  by  the  effect  it  would  have 
on  the  nerves  and  glands  of  the  skin  more  than 
any  other  thing.  The  excessive  heat  and  the 
shock  would,  in  my  opinion,  be  sufficient  to  make 
a  man  sick  at  the  stomach.  The  fumes  and 
smoke  might  result  in  a  condition  of  impaired 
kidneys  and  a  marked  intoxication  of  the  blood. 

•  *  *  As  a  rule,  I  notice  that  patients  who 
have  kidney  trouble  have  their  urine  examined, 
and  that  there  is  some  local  swelling.  When 
they  do  have  pain  it  is  felt  most  commonly  in  the 
lower  part  of  the  back;  the  seat  of  It  is  the  spi- 
nal  cord." 

Dr.  Tnten  testified: 

"I  went  to  the  smelter  and  found  these  fumes 
and  tried  them  to  pass  away  the  time.  •  *  • 
I  did  not  go  down  into  the  reverberatorv  fur- 
naces.   *    *    *    I  was  trying  to  smell  the  rnmes. 

•  •  •  There  are  many  poisonous  fumes. 
If  there  was  arsenic  in  the  fumes,  if  you  got 
enough  of  the  arsenic,  it  would  be  poisonous.  A. 
human  being  could  not '  stay  In  the  fumes  too 
long.     It  would  overcome  him." 

Dr.  Ricketts  testified: 

"They  have  a  heat  in  there  [furnaces]  up  to 
about  3,000  degrees  Fahrenheit.  *  •  •  Matte 
is  made  in  the  reverberatory." 

Dr.  Urmston  testified  In  answer  to  hypo- 
thetical questions  that  said  excessive  heat 
could  have  produced  the  condition  physically 
and  mentally. 

A.  W.  Riegel,  a  carpenter  employed  by  de- 
fendant, testified,  and,  among  other  things, 
said: 

"I  do  not  know  how  long  the  furnaces  have  to 
cool  before  they  work  in  there.  I  do  not  know 
how  long  I  have  observed  them  being  cooled. 
The  carpenters  do  not  look  after  the  cooling  of 
the  furnaces;  we  depend  on  the  foreman.  •  •  • 
There  are  occasions  when  we  would  throw  in 
the  odds  and  ends  of  old  planks.  I  think  I  have 
seen  them  catch  on  fire  on  one  or  two  instances. 
That  would  be  a  normal  condition  of  the  floor 
of  the  furnace  owing  to  the  thickness  of  the 
floor.  It  would  retain  the  heat  to  that  extent, 
that  strong.  They  do  not  use  thermometers 
out  there  to  ascertain  the  heat  of  the  furnaces, 
to  my  knowledge,  but  they  must  have  some  way 
of  knowing  the  temperature  in  operation.  A 
person  could  not  know  the  exact  temperature 
unless  he  took  the  thermometer." 

W.  L.  Davie,  one  of  the  defendant's  em- 
ployes and  witnesses,  testified  in  part: 

"We  have  a  general  foreman  out  there  whoee 
duty  it  is  to  cool  the  furnaces  down  so  that  the 
man  can  work  in  them.  His  name  is  Mr.  Elpps. 
I  cannot  say  what  he  did  that  day." 
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Witness  Roberts,  an  employ^  and  witness 
tor  defendant,  said  that  it  was  the  duty  of 
the  shift  boss  to  look  after  the  cooling  oft 
of  the  fnrnace. 

C.  £.  Bogel,  an  employ^  of  defendant,  as 
machine  shop  foreman,  and  a  witness  in  its 
behalf,  testified: 

"When  they  want  a  man  from  my  department 
they  requisition  me.  ♦  •  •  If  he  has  just 
been  there  once  or  twice,  I  go  with  him,  if  be 
IS  a  new  man.  With  a  new  man  I  go  at  least  a 
dosen  times.  I  do  that  to  be  anre  that  they 
understand  what  I  want  done  and  that  the  con- 
ditions are  safe.  •  •  •  The  only  conditions 
that  affect  is  heat.  •  •  •  I  simply  go  in  my- 
self, and  if  I  can  stand  it  any  length  of  time, 
I  think  it  safe  for  other  men  to  go  in,  and  if  I 
cannot  stand  it,  I  fignre  it  is  not.  *  *  *  I 
would  stay  in  myself  to  be  certain  that  my  work- 
men did  not  encounter  any  danger.  •  •  * 
If  the  heat  of  the  furnace  is  sumclent  to  char 
the  soles  of  a  man's  shoes,  I  would  say  that  it 
would  not  be  safe  enough  place  for  liim  to  work, 
tf  it  came  up  suddenly.  If  it  came  up  giaduaUy, 
I  would  say  it  was." 

[1-4]  A  number  of  witnesses  testified  along 
similar  lines.  We  thlnli  the  evidence  is  suf- 
fldoit  to  Justify  the  court  in  submitting  to 
tbe  jury  the  question  as  to  whether  the  de- 
fendant's foreman  caused  Dill  to  work  in  the 
furnace  on  the  0th  day  of  May,  1914,  before 
the  furnace  had  been  cooled  off,  and  while 
the  furnace  was  in  n  dangerous  condition  as 
a  result  of  its  extreme  heat.  Xhe  evldenoe 
discloses  that  it  was  the  duty  of  defendant's 
foreman  through  the  shift  boss  to  see  that 
tbe  furnace  is  sufficiently  cooled,  and  is  a 
safe  place  to  work  before  sending  men  In  to 
work.  Neither  the  foreman  nor  the  shift 
boss  testified  on  the  trial.  True,  Mr.  Davie 
testified  that  he  went  Into  the  furnace  and 
examined  It  and  found  everything  in  shape 
to  work.  Ashes  had  been  cleaned  out.  But 
these  were  questions  to  be  determined  by  tbe 
Jury,  and  they  found  the  facts  against  ap- 
pellant The  Jury  found  that  Davie  did  not 
go  Into  the  furnace  before  Dill  was  sent  In 
to  do  tbe  work.  Dill  had  the  right  to  pre- 
sume that  the  furnace  was  reasonably  safe. 
Witnesses  say  that  a  test  by  thermometer  is 
tbe  only  way  to  determine  the  degree  of  heat 
In  the  furnace,  and  that  thermometers  were 
not  used  by  defendant  The  Jury  were  left 
to  determine  from  tbe  drcnmstances  follow- 
ing as  a  result  of  bis  eltort  to  work  in  the 
furnace  whether  It  was  a  reasonably  safe 
place  for  him  to  do  tbe  work  he  was  called  to 
do.  While  it  is  a  general  rule  that  the  mere 
fact-  that  an  Injury  occurs  is  not  of  itself 
proof  of  negligence  (Trinity  County  Lumber 
Co.  ▼.  Denham,  86  Tex.  «6,  19  S.  W.  1012), 
yet  It  is  also  true  that  the  character  of  the 
accident  and  the  circumstances  in  proof  at- 
tending it  may  be  such  as  to  lead  reasonably 
to  the  belief  that  without  negligence  it  would 
not  bave  occurred  (Washington  v.  Missouri, 
K.  &  T.  By.  Co.  of  Texas,  00  Tex.  314,  38 
S.  W.  764).  In  Railway  Co.  v.  Suggs,  62  Tex. 
328,  tbe  Supreme  Court  said  that: 

"Where  the  particular  thing  causing  the  injury 
b«s  been  shown  to  be  under  the  management  ot 


the  defendant  or  its  servants,  and  the  accident  is 
such  as,  in  the  ordinary  course  of  things,  does 
not  happen,  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation,  that  the  accident 
arose  from  want  of  care." 

It  seems  to  us  that  the  principle  announced 
can  be  applied  here.  The  duty  of  cooling  tbe 
furnace  was  with  tbe  foreman  through  tbe 
shift  boss.  If  care  was  taken  to  see  that  the 
furnace  was  sufficiently  cooled  before  send- 
ing Dill  in  to  work,  such  result  as  followed 
Dill's  effort  to  work  in  the  furnace  would 
likely  not  have  followed  In  the  ordinary 
course  of  things.  It  was  not  error  to  refuse 
to  give  tbe  requested  peremptory  charges. 

[t,  S]  Tbe  evidence  is  amply  sufilcient  to 
Justify  the  submission  to  the  jury  of  the  ques- 
tion as  to  whether  the  impaired  condition  of 
appellee's  health  resulted  from  the  extreme 
heat  in  the  furnace,  and  the  court  was  not 
in  error  in  submitting  that  issue  to  tbe  Jury 
as  complained  ot  in  tbe  third  assignment 
It  might  be  said  also,  that  the  requested 
charge,  "plaintiff  has  failed  to  prove  with 
reasonable  certainty  that  his  impaired  con- 
dition resulted  from  being  subjected  to  beat" 
etc.,  is  more  onerous  than  the  rule  requires. 

Appellant's  assignments  6  and  6  have  ref- 
erence to  appellant's  exception  to  the  court's 
charge,  under  the  Employers'  Liability  Act 
which  abolishes  the  defense  of  assumed  risk 
and  introduces  the  doctrine  of  comparative 
negligence  and  raises  the  question  of  the  con- 
stitutionality of  the  act  Since  the  brief 
was  filed,  the  act  has  been  held  to  be  consti- 
tutional by  the  Supreme  Court  In  Mlddleton 
V.  Texas  I^ght  &  Power  Co.,  185  S.  W.  556, 
not  yet  officially  reported.  Tbe  assignments 
are  overruled. 

[7, 1]  Tbe  evidence  was  sufficient  to  Justify 
the  court  in  submitting  to  the  jury  tbe  ques- 
tion of  contributory  negligence.  Under  arti- 
cle 5246h,  Vernon's  Sayles'  Annotated  Civil 
Statutes,  appellee  would  still  be  entiUed  to 
recover,  although  guilty  of  negligence.  It 
was  not  error  to  refuse  to  give  appellant's 
special  charge  No.  4,  and  Its  sixth  assign- 
ment Is  overruled. 

[9]  In  their  answer  to  tbe  first  question 
submitted  to  tbe  Jury,  they  found  that  the 
furnace  was  In  a  dangerous  condition  as  a 
result  of  its  extreme  heat  snd  tbe  presence 
of  fumes  and  gases;  and  the  answer  to  tbe 
second  question  states  that  ordinary  care 
was  not  used  by  appellant  to  make  the  fur- 
nace an  ordinarily  safe  place  In  which  to 
work.  Appellee  moved  the  court  to  set  aside 
the  verdict  on  the  ground  that  the  evidence 
falls  to  show  that  the  furnace  was  render- 
ed unsafe  or  dangerous  by  tbe  presence  of 
fumes  and  gases,  or  that  any  of  appellee's 
injuries  was  the  result  of  the  presence  of 
fumes  and  gases  in  the  furnace.  We  are 
of  the  opinion  that  where  tbe  pleadings  al- 
lege that  the  furnace  was  rendered  unsafe 
as  a  place  In  which  to  work  on  account  of  its 
extreme  beat  and  the  presence  of  fumes  and 
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gases,  If  the  proof  showed  that  It  was  render- 
ed unsafe  by  the  presence  of  extreme  heat, 
It  would  not  be  error  to  refuse  to  set  aside 
the  verdict  on  the  ground  that  the  proof  did 
not  show  the  presence  also  of  fumes  and  gas- 
es, or  that  the  Injuries  were  caused  also  by 
the  presence  of  fumes  and  gases.  It  seems  to 
us  that  the  real  Issue  of  fact  sought  to  be 
established  was  the  condition  of  the  furnace 
as  a  place  to  work.  Was  It  safe  or  unsafe? 
If  unsafe,  was  It  rendered  so  by  any  one  of 
the  causes  alleged?  The  causes  were  alleged 
to  enable  the  appellant  to  meet  the  proof  as 
to  any  one  of  the  three,  heat,  fumes,  and 
gases.  If  any  one  of  the  three,  of  Itself,  and 
not  In  connection  with  either  of  the  others, 
rendered  the  furnace  unsafe  as  a  place  in 
which  to  work,  and  of  Itself  caused  the  In- 
juries to  plalntlfF,  we  think  It  immaterial 
that  the  other  alleged  causes  were  presented 
to  the  jury  and  that  they  made  findings 
thereon.  It  Is  true  the  Jury  found  that  the 
heat,  fumes,  and  gases  rendered  the  place 
unsafe  and  caused  the  Injuries,  and  they 
also  found  that  the  fumes  and  gases  had  the 
same  effect 

[1 0]  We  cannot  say  from  the  evidence  that 
the  several  findings  are  not  without  some 
proof.  If  the  appellee  received  his  injury 
from  any  one  or  more  of  the  causes  alleged, 
we  do  not  believe  that  he  should  be  denied 
a  recovery  because  of  the  fact  that  it  might 
be  Impossible  to  say  Just  what  injury  or 
prorated  part  of  an  Injury  received  Is  attrib- 
utable to  any  one  or  more  of  the  causes.  It 
would  seem  to  be  a  safer  and  better  mle  to 
consider  them  in  determining  the  question. 
Did  any  one  or  all  render  the  place  unsafe? 
rather  than  to  determine,  Which  one  or  more 
of  the  Injuries  received  did  the  different 
causes  aid  in  producing?  The  seventh  as- 
signment Is  overruled. 

We  think  the  evidence  is  sufficient  to  sus- 
tain the  jury's  finding  that  appellee  sustain- 
ed the  Injury  to  bis  eyesight.  We  need  not 
quote  the  evidence.  The  eighth  assignment, 
questioning  this  finding.  Is  overruled. 

The  ninth  assignment  raises  a  similar 
question  as  to  injury  to  appellee's  spine. 
Appellee  testified  that  he  suffered  daily  with 
pains  through  his  back,  shoulders,  and  legs. 
Dr.  Thomas,  who  seemed  to  have  been  treat- 
ing appellee  for  about  a  year,  In  speaking  of 
the  pains  of  which  appellee  complained,  said: 

"When  they  do  have  pain,  it  is  felt  most  com- 
monly in  the  lower  part  of  ttie  back.  The  seat 
of  it  is  in  the  spinal  cord.  The  spinal  cord  is 
inside  of  th*  spine.  There  is  nothing  the  matter 
with  the  plaintiffs  spinal  cord,  more  than  an 
intoxicant.  *  *  *  A  general  toxima  is  poison 
of  the  entire  system." 

The  ninth  assignment  Is  overruled. 

[11,12]  The  evidence  Is  confusing  and  con- 
tradictory as  to  the  work  that  plaintiff  did 
within  the  first  fews  days  after  the  alleged 
accident.  We  need  not  quote  the  evidence. 
The  issue  that  plaintiff  worked  the  next  day 


after  the  accident  would  simply  be  an  evi- 
dentiary fact  going  to  fbe  question  of  the 
extent  of  his  injuries.  The  jury  found  that 
be  did  not  return  to  work  the  next  day,  and 
did  not  return  and  work  four  days  still  later. 
The  finding  is  supported  by  some  evidence. 
But  whether  he  returned  the  next  day  or 
not  is  practically  unimportant  if  his  Inju- 
ries finally  resulted  in  impairing  his  health 
and  his  ability  to  earn  money,  as  the  Jury 
found  that  It  did.  Appellant's  tenth,  elev- 
enth, twelfth,  and  thirteenth  assignments 
claim  error  In  the  court's  refusal  to  set  aside 
the  verdict  on  the  ground  that  the  verdict 
is  without  evidence  on  the  finding  that  appel- 
lee's earning  capacity  Is  totally  destroyed. 
It  Is  true  the  evidence  shows  that  appellee's 
condition  at  the  time  of  the  trial,  some  15 
months  after  the  accident,  was  Improved. 
Dr.  Thomas  said: 

"His  urine  was  bad  and  his  heart  was  bad, 
and  he  developed  a  dropsy,  what  we  call  an 
anasarea  of  the  Umbs,  and  which  under  treat- 
ment greatly  improved,  and  at  the  present  time 
is  a  great  deal  better  than  when  he  was  at  the 
county  hospital.  His  mental  condition  has  also 
markedly  improved." 

•But  his  improved  condition,  after  about 
15  months,  possibly,  might  be  a  long  way 
from  a  complete  recovery.  We  cannot  say 
from  the  evidence  tliat  the  jury's  finding  Is 
not  supported  by  the  proof  as  to  the  extent 
of  the  injuries. 

[13]  The  fourteenth  assignment  Insists  that 
the  verdict  Is  excessive.  Appellee  was  about 
62  years  of  age,  was  earning  $4.25  a  day, 
was  in  good  health  and  a  strong  man.  It 
his  health  was  destroyed,  If  he  stUl  suffers 
pain,  and  be  is  rendered  Incapable  of  earn- 
ing money,  the  verdict  Is  not.  In  our  opinion, 
excessive. 

Finding  no  reversible  error,  the  case  la 
affirmed. 


FREEMAN  v.  PORT  ARTHUR  RICE  ft 
IRRIGATION  CO.     (No.  124.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
Apra  27,  1916.) 

L  Gabnishuent   €=>88  —   Pboceeoinos  to 
Pbocure — Affidavit— Residence    of    Oab- 

NISHEE. 

An  allegation  that  a  corporation  does  busi- 
ness in  a  county,  and  that  a  named  person  is 
its  president,  is  not  equivalent  to  an  allegation 
of  residence  in  the  county  within  Vernon's  Say- 
les'  Ann.  Civ.  St  1914,  art  273,  requiring  such 
allegation  in  an  afiidavit  for  garnishment 

[Ed.  Note. — For  otlier  cases,  see  Garnishment, 
Cent  Dig.  {§  160-166;    I>ec.  Dig.  <8=»88.] 

2.  AmDAViTB  ®=35  —  Pbocsedinos  to  Pbo- 

CT7BE— Authority  of  Offickb. 
An  afiidavit  for  garnishment  Is  not  insuffi- 
cient because  the  notary,  l>efore  whom  it  was 
executed,  was  under  21  years  of  age. 

[Ed.   Note. — For   other  cases,   see   Affidavits, 
Cent  Dig.  §§  1&-27;   Dec.  Dig.  «=»5.] 


^s»For  other  casei  see  Mune  topic  and  KET-NUMBBR  In  all  Key-Numbered  DIgeat*  and  Indexes 


Digitized  by 


Google 


Swo 


FRXKMAN  ▼.  POST  ABTHUB  BICE  &  IBBIOATIOK  CX). 


445 


Appeal  ^m  Jefferson  County  Coort;  D. 
P.  Wbeat,  Judge. 

Action  by  O.  Ia  Freeman  againat  the  Port 
Arthur  Rice  &  Irrigation  Company,  garnishee. 
From  a  Judgment  for  th^  garnishee,  plaintiff 
appeals.    Affirmed. 

Howth  &  Adams  and  F.  G.  Vaughn,  all 
of  Beaumont,  for  appellant.  Smith,  Craw- 
ford &  Sonfleld  and  B.  F.  Pye,  all  of  Beau- 
mont, for  appellee. 

BBOOKB,  J.  This  is  a  suit  in  garnish- 
ment. The  original  cause  out  of  which  arose 
this  suit  and  garnishment  was  filed  In  the 
county  court  at  law  of  Jefferson  county,  on 
or  about  the  28th  of  December,  1914,  by  C. 
It.  Freeman,  as  plaintiff,  against  Paul  A. 
Luhn,  as  defendant,  to  recover  certain  in- 
debtedness alleged  to  be  due  and  owing  plain- 
tiff by  defendant.  Plaintiff,  In  said  original 
suit,  filed  his  affidavit,  purporting  to  be  In 
accordance  with  statutory  requirements, 
against  Port  Arthur  Rice  &  Irrigation  Com- 
pany, as  garnishee,  defendant.  Thereafter 
Port  Arthur  Rice  &  Irrigation  Company,  as 
garnishee,  filed  its  motion  to  quash  said 
garnishment.  The  grounds  of  said  motion  to 
quash  were:  (1)  That  the  application  for 
garnishment  filed  failed  to  state  the  residence 
of  garnishee,  or  that  the  garnishee  had  an 
oflBce  or  place  of  business  In  Jefferson  county, 
Tex.,  or  anywhere  else,  or  an  agent  In  Jeffer- 
son county;  (2)  that  the  notary  public,  be- 
fore whom  said  affidavit  was  made,  was  with- 
out authority  to  take  affidavits,  and  make 
certificates  thereto,  and  that  therefore  Said 
application  was  void;  (3)  that  the  applica- 
tion for  writ  of  garnishment  was  not  sworn 
to,  as  required  by  law,  because  the  i)erson 
taking  the  affidavit  was  not  a  person  author- 
ized by  law  to  take  affidavits,  and  that  said 
affidavit  was  not  verified  under  oath  as  re- 
quired by  law.  On  the  8th  day  of  Novem- 
ber, 1916,  the  court  sustained  the  motion  and 
quashed  said  garnishment,  and  ordered  that 
tlie  garnishee  recover  costs  and .  attorney's 
fees  in  the  sum  of  915  for  answering  in  said 
garnishment.  Appellant,  O.  I>.  Freeman,  filed 
bis  motion  to  set  aside  the  Judgment  sustaln- 
tng  the  motion  of  said  garnishee  to  quash 
tbe  afiUavlt  and  application,  and  all  gar- 
nishment proceedings  thereunder,  and  to 
grant'him  a  new  trial,  claiming  that  the  writ 
and  affidavit  and  application  for  writ  of 
gamlahment  was  in  all  respects  In  compliance 
with  the  provisions  of  the  statute.  The  court 
overruled  appellant's  motion,  and  the  case  Is 
properly  before  this  court  for  adjudication. 

Aiipellant,  by  his  first  assignment  of  error, 
challenges  the  action  of  the  lower  court  In 
refusing  to  set  aside  the  judgment  entered 
in  said  cause,  sustaining  the  garnishee's  ex- 
ception to  said  writ  of  garnishment,  and 
quashing  said  affidavit,  for  the  alleged  rea- 
son that  said  action  and  ruling  of  the  court 
la  contrary  to  the  law,  and  because  said  writ 
in  all  req>ects  complies  with  the  provisions 


of  the  statute,  and  is  not  subject  to  any  of 
the  objections  urged  against  It. 

[1]  The  allegations  In  the  affidavit  for  the 
writ  of  g^amisbment,  with  respect  to  resi- 
dence, are  as  follows: 

"Plaintiff  says  that  he  has  reason  to  believe 
and  does  believe,  that  the  garnishee.  Port  Ar- 
thur Rice  &  Irrigation  Company,  a  private  oor- 
poration  doing  business  in  Jefferson  county, 
Tex.,  of  which  W.  S.  McReynolds  is  president, 
has  In  its  possession  effects  belonginK  to  the  de- 
fendant" 

Article  273,  Vernon's  Sayles'  Texas  Civil 
Statutes,  provides: 

"Before  the  issuance  of  a  writ  of  garnish- 
ment, the  plaintiff  shall  make  application  there- 
for in  writing,  under  oath,  signed  by  him,  stat- 
ing ttie  facts  authorizing  the  issuance  of  the 
writ,  and  that  the  plaintiff  has  reason  to  be- 
lieve, and  does  believe,  that  the  garnishee,  stat- 
ing his  name  and  residence,  is  indebted  to  the 
defendant,  or  that  he  has  in  his  hands  effects 
belonging  to  the  defendant,  or  that  the  garnishee 
is  an  incorporated  or  joint-stock  company,  and 
that*  the  defendant  is  the  owner  of  shares  in 
such  company  or  has  an  interest  therein." 

As  early  as  the  43  Tex.  553,  Chief  Justice 
Roberts,  in  the  case  of  Johnson  v.  McCutch- 
Ings  &  Co.,  used  the  following  language: 

"The  affidavit  made  to  procure  the  garnish- 
ment does  not  state  that  a  judgment  had  been 
rendered  nor  that  Johnson  resided  in  Rnsh  coun- 
ty, nor  do  either  of  these  facts  appear  in  any 
part  of  the  transcript  upon  which  the  judgment 
by  default  was  rendered." 

In  the  case  of  Harrington  v.  Edrlngton, 
38  S.  W.  246,  the  court  held: 

"A  writ  of  garnishment,  issuing  out  in  one 
of  the  district  courts  of  Tarrant  county,  was 
served  on  appellee,  as  garnishee,  in  that  coun- 
ty. The  afiidavit  for  garnishment  failed  to  state 
the  residence  of  the  garnishee.  Nor  was  any 
written  application  for  the  issuance  of  the  writ 
made,  statmg  such  residence.  The  special  ex- 
ception of  the  garnishee  to  the  writ  for  want 
of  such  allegation  was  sustained,  and  the  gar- 
nishment quashed.  If  this  ruling  was  correct, 
the  judgment  should  be  affirmed.  The  statute 
docs  not  authorize  the  issuance  of  the  writ  un- 
til after  the  plaintiff  makes  a  written  applica- 
tion, under  oath,  stating,  among  other  tilings, 
the  residence  of  the  garnishee.  *  *  *  So  im- 
portant is  this  allegation  that  the  prescribed 
form  of  the  writ  recites  it  as  a  prerequisite. 
•  •  •  It  is  therefore  not  within  the  power  of 
the  courts  to  dispense  with  it,  and  it  seems  to 
have  been  so  ruled  in  Johnson  v.  McCutchings, 
43  Tex.  553.  It  is  immaterial  that  Us  resi- 
dence was  in  Tarrant  county,  as  was  shown 
after  the  ruling  on  the  exception." 

In  the  case  of  Smith  et  al.  v.  WalUs  et  al., 
45  S.  Vv.  820,  it  is  held: 

"The  appeal  in  this  case  was  from  a  judgment 
of  the  court  below,  quashing  a  writ  of  garnish- 
ment sued  out  by  the  appellants,  Smith  Bros., 
against  Wallis,  Lendes  &  Co.,  upon  a  judgment 
in  favor  of  appellants  against  Carey  Hawldns 
and  Creacy  Hawkins.  The  application  for  the 
writ  alleged:  That  plaintiffs  and  deponent  have 
reason  to  believe,  and  do  believe,  that  Wallis, 
Landes  &  Co.,  a  mercantile  firm,  residing  and 
doing  business  in  the  city  of  Galveston,  state  of 
Texas,  are  indebted  to  the  defendants,  and  that 
they  have  in  their  hands  effects  belonging  to' 
the  defendants;  wherefore  defendants  prayed 
for  writs  of  garnishment  to  issue  against  said 
Wallis,  Iiandes  &  Co.,  and  for  further  proceed- 
ings thereon,  as  in  like  cases  provided  by  law.' 
A  writ  of  garnishment  was  issued,  which  recit- 
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ed  that  the  plalntlffa  "have  applied  for  writa  ot 
gariiisbment  against  Wallis,  Landes  &  Co.,  a 
mercantile  firm,  residents  of  the  city  of  Gal- 
veston, in  the  county  of  GalvestM,  in  the  state 
of  Texas,'  and  commanded  that  Wallis,  Landes 
&  Co.  be  summoned  to  appear,  etc.  Copies  of 
the  writ  were  served  on  J.  E.  Wallis  and  H.  A. 
Landes,  Josei^  E.  WaUia,  Henry  A.  Landea, 
and  Cbas.  L.  Wallis  answered  the  writ,  as  part- 
ners in  trade,  under  the  firm  name  of  Wallis, 
Landes  &  Co.,  and  pleaded  that  neither  of  the 
writs  showed  either  any  application  by  the  plain- 
tiff for  a  writ  of  garnishment  against  the  indi- 
viduals composing  the  firm  of  Wallis,  Landes  & 
Co.,  or  any  command  to  summon  the  individuals 
composing  said  firm,  and  further  alleged  that 
they  were  advised  and  informed  that  the  gar- 
nishment suit  was  not  properly  brought  against 
the  firm  of  Wallis,  Landes  &  Co.,  and  of  this 
they  prayed  judgment  of  the  court.  Tbey  then 
answered  as  to  the  indebtedness,  etc.,  and  con- 
cluded with  the  prayer  that  the  firm  of  Wallis, 
Landes  &  Co.  and  the  individual  members  there- 
of might  be  discharged,  with  their  costs.  •  •  • 
With  leave  of  the  court,  the  plaintiffs  filed  trial 
amendment  to  the  original  affidavit  for  garnish- 
ment, in  which  they  alleged  that  the  firm  of 
Wallis,  Landes  &  Co.  was  a  mercantile  firm, 
composed  of  Joseph  B.  Wallis,  Henry  A.  Lan- 
des, and  Chas.  L.  Wallis,  etc.  The  court  below 
sustained  the  motion  to  quash,  and  discharged 
the  garnishees. 

"The  statute  requires  the  application  for  gar- 
nishment to  set  out  the  name  and  residence  of 
the  garnishee.  •  •  •  This  the  application 
failed  to  do,  and  was  properly  quashed.  [We 
think  using]  the  name  of  the  mercantile  firm, 
without  giving  the  names  of  the  persons  who 
composed  the  firm,  is  not  a  compliance  with  the 
statute  that  requires  the  name  of  the  garnishee 
to  be  stated.  The  affidavit  could  not  be 
amended." 

Is  the  allegation  of  the  affidavit  In  the  In- 
stant case  that  the  garnishee  was  doing  busi- 
ness in  Jefferson  county,  Tex.,  snbstantially 
the  same  as  alleging  that  the  garnishee  was 
a  resident  of  Jefferson  county,  Tex.?  It  is 
earnestly  insisted  that  a  substantial  com- 
pliance w^ith  the  statute  is  all  that  is  nec- 
essary, and  that  the  sole  purpose  of  this  par- 
ticular requirement  of  the  statute  as  to  al- 
leging the  residence  of  the  garni&hee  was 
merely  to  direct  the  clerk  of  the  court  where 
to  send  the  writ,  and  get  service  on  the  gar- 
nishee, and  attention  is  called  to  the  case  of 
Lash  v.  Morris  County  Bank,  54  S.  W.  806. 
In  that  case  the  motion  to  quash  the  affidavit 
was  because  the  affidavit  for  garnishment 
falls  to  allege  the  residence  of  the  garnishee, 
the  Taciflc  Express  Company,  and  does  not 
allege  that  it  bad,  or  maintained,  an  office, 
or  transacted  any  business,  or  had  an  agent 
representing  it,  in  Morris  county.  The  aver- 
ments with  reference  to  the  matter  were  as 
follows: 

"That  he  has  reason  to  believe,  and  does  be- 
lieve, that  the  Pacific  Express  Company,  a  cor- 
poration which  has  a  local  agent  who  resides 
m  Morris  county,  in  the  state  of  Texas,  is  In- 
debted to  the  said  defendant,  and  that  it  has  in 
its  hands  effects  belonging  to  said  defendant," 
etc. 

The  court.  In  passing  upon  that  case,  said: 

"A  local  'agent,'  whose  residence  in  Morris 
county  is  alleged,  must  certainly  be  held  to  be 
a  'representative,'  within  the  meaning  of  the 
law;    and  if  this  allegation  was  true  the  cita- 


tion to  Morris  county  was  authorized,  and  upon 
proper  service  the  court  acquired  jurisdiction  to 
compel  answer  and  proceed  to  judgment." 

Continuing,  the  court  says: 

"The  residence  of  the  agent,  for  the  purposes 
of  this  suit  may  be  accepted  as  the  residence  of 
his  principal,  the  Pacific  Express  Company" 

— and  cites  the  case  of  Hunt  v.  Railway  Co., 
28  S.  W.  460,  where  it  was  held  that  the  al- 
legation and  proof  of  the  residence  of  an 
agent  in  El  Paso  county  would  be  deemed 
the  residence  of  the  railway  company,  with- 
in the  meaning  of  articles  1383,  1394,  Rev. 
Stat  (articles  2090,  2091,  Vernon's  Sayles' 
Civil  Statutes),  relating  to  citations  in  error. 

Attention  Is  called  also  to  the  case  of  Dlck- 
erson  v.  Central  Texas  Grocery  Co.,  147  S. 
W.  695.  Tlie  court,  in  passing  on  that  case, 
used  the  following  language: 

"The  second  assignment  of  error  complains 
that  the  court  erred  in  refusing  to  sustain  J.  L. 
Dickerson's  motion  to  quash  the  writ  of  gar- 
nishment herein,  because  the  affidavit  and  ap- 
plication therefor  failed  to  state  the  residence  of 
the  alleged  agents  of  the  garnishee.  We  do  not 
think  this  assignment  should  be  sustained.  The 
application  for  the  writ  of  garnishment,  among 
other  things,  alleged:  "That  affiant  has  rea- 
son to  believe,  and  does  believe,  diat  the  Ni- 
agara Fire  &  Ins.  Company  of  New  York,  a  cor- 
poration duly  and  legally  incorporated,  and  who 
has  as  its  local  agents  at  Athena,  •  •  • 
Tex.,  Carroll  &  Ferrell,  a  firm  composed  of  W. 
T.  Carroll  and  A.  S.  Ferrell,  is  indebted  to  de- 
fendant.' It  is  not  alleged  in  terms  in  the  ap- 
plication that  the  agent  ot  the  garnishee  named 
therein  resides  in  Henderson  county,  but  we 
think  the  language  used  is  equivalent  to  such  an 
allegation  and  substantially  meets  the  require- 
ments of  the  statute." 

We  believe  that  the  holding  of  the  court 
in  each  of  the  two  last-named  cases  is  cor- 
rect,  but  no  such  allegation  Is  found  in  the 
instant  case.  The  only  allegation  is  that  gar- 
nish(>e,  naming  it.  Is  a  private  corporation 
doing  business  in  Jefferson  county,  of  whi<di 
a  known  person  is  president.  This  is  a  mei« 
statement  that  the  garnishee  Is  doing  busl- 
nees  In  Jefferson  county,  Tex. 

In  the  case  of  Maugum  v.  Lane  Qlty  Rloe 
MiUing  Ca,  95  S.  W.  605,  the  petltton  al- 
leged the  residence  of  the  plaintiff  to  be  in 
Matagorda  county,  and  that  defendant  had  a 
domicile  in  Harris  county,  but  was  doing 
business  in  Matagorda  county,  and  that  O. 
Mermllliod  was  its  agent  In  said  county.  The 
defendant  filed  Its  plea  of  privilege  to  be 
sued  In  the  county  of  Its  domicile.  The  evi- 
dence Introduced  on  the  question  ot  venue 
was  as  follows: 

"The  only  evidence  introduced  upon  the  to- 
sues  raised  by  the  plea  was  the  testimony  oC 
defendant's  manager.  This  testimony  was  ad- 
dressed exclusively  to  the  issue  of  wfaetitier  the 
defendant  had  an  agent  in  Matagorda  county 
at  the  time  the  suit  was  brought  The  witness 
swore  positively  that  the  allegations  of  plain- 
tiff's petition  that  Mermilliod  was  defendant's 
agent  in  Matagorda  county,  and  that  he  had  an 
office  and  place  of  business  in  said  county,  was 
untrue.  Upon  cross-examination  he  testified  aa 
follows:  'I  know  Mr.  MenaJUiod.  He  has  bem 
in  the  employ  of  the  company  about  a  year,  not 
quite  a  year.     His  duties  were  to  bny  and  so- 
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Ueit  shipmenta  of  rice  for  the  companjr.     H« 

bought  and  solicited  rice  shipments,  daring  the 
season  of  1904,  in  Matagorda  county,  Tez.,  and 
in  every  connty  where  we  knew  that  any  rice 
was  raised.  This  was  one  of  the  points  where 
he  represented  us  in  the  purchase  and  shipment 
of  rice  to  the  mill  He  represented  us  all  over 
the  rice  district  He  was  not  located  here  at 
all  dnring  the  season.  I  could  not  say  what 
part  of  his  time  he  was  here  when  represent- 
ing the  company  in  the  purchase  and  shipment 
of  rice  during  the  season.  Be  would  drop  in 
here  for  a  da^r  maybe  and  then  go  on  to  El 
Campo,  Victoria,  Coero,  and  different  places. 
Ue  might  be  here  sometimea  two  or  three  days, 
asd  then  would  not  be  here  for  two  or  three 
weeks,  and  that  continued  daring  the  entire  rice 
season  of  last  year.  He  represented  this  com- 
pany when  it  procured  the .  shipment  of  the 
plaintiff's  rice  to  our  mill.  We  accepted  that 
rice  under  his  shipment  to  us,  and  we  made 
the  adrances  to  the  plaintiff  that  be  had  prom- 
ised.' 

"The  trial  court  erred  in  not  sustaining  plain- 
tilTs  exception  to  the  plea  of  privilege.  Under 
section  23,  art  1194,  suits  against  private  cor- 
porations may  be  brought  ux  any  county  in 
which  the  cause  of  action,  or  a  part  thereof, 
arose,  and  it  is  well  settled  that  a  cause  of  ac- 
tion growing  out  of  a  breach  of  contract  arises 
in  part  in  the  county  in  which  the  contract  was 
mndc.  although  the  breach  may  wholly  occur  in 
a  different  county.  A  cause  of  action  consists 
of  the  right  of  th«  plaintiff,  as  well  as  of  the  in- 
jury to  that  right,  and  when  the  right  arises 
from  or  is  based  upon  a  contract,  such  right 
comes  into  existence  at  the  time  and  place  of 
the  making  of  the  contract,  and  it  necessarily 
follows  that  a  causa  of  action  growing  out  of 
a  breach  of  contract  arises,  or  comes  into  ex- 
istence, in  part,  at  the  place  at  which  the  con- 
tract was  made.  •  •  •  yfe  think  the  evi- 
dence condnsiTely  shows  that  defendant  did  not 
have  an  ageney  or  representative  in  Matagorda 
county  within  the  purview  of  section  23,  art 
1194,  of  the  statute,  and  plaintiff's  right  to  sue 
in  that  county  cannot  be  maintained  on  the 
ground  of  such  agency.  The  agent  Mermilliod 
was  a  traveling  purchasing  agent  or  solicitor,  of 
defendant  and  tbe  fact  that  he  may  have  fre- 
quently gone  to  Matagorda  county  and  have  re- 
mained Uiere  for  a  week  or  two  at  a  time  would 
not  constitnte  blm  the  local  representative  of 
the  defendant  in  said  county,  nor  establish  the 
fact  that  defendant  had  an  'agencT*  In  said  conn- 
ty  as  that  term  Is  used  in  the  statute." 

Tbe  allegattoD  In  tbe  tnatant  case  that  the 
garnishee  was  doing  business  In  Jefferson 
county  does  not  imply,  In  the  case  of  a  cor- 
poration, that  It  has  Its  domicile  in  the  conn- 
ty,  or  that  It  has  a  local  agent  reiddlng  In 
the  county.  It  would  serve  no  nsefnl  purpose 
for  US  to  lengthen  this  opinion,  as,  from  tbe 
view  we  take  of  It,  there  was  no  error  com- 
mitted by  tbe  lower  court  in  quashing  said 
garnishment  proceedings. 

It]  Tbe  second  proposition  tinder  appel- 
lant's first  assignment  is  that  the  officer,  A.  I* 
Stevens,  before  whom  the  affidavit  was  made, 
was  duly  qualified  as  a  notary  publlq,  having 
foil  authority  to  make  tbe  certificate  and 
take  tbe  affidavit,  and  that  said  application 
and  affidavit  was  duly  verified  before  said 
notary  public,  as  required  by  law.  It  seems 
that  the  court  below  tried  the  Issue  as  to 
whether  or  not  the  notary  public  In  question 
was  qualified  to  take  affidavits  on  tbe  fol- 


lowing agreed  statement  of  facts:  That  the 
notary,  A.  L.  Stevens,  was  a  duly  appointed 
notary,  and  qualified  by  executing  a  bond 
before  the  county  clerk  of  Jefferson  county, 
as  required  by  law,  and  also  taking  the  oath 
of  office  prescribed  by  the  Constitution,  and 
was  at  the  said  time,  and  had  been  for  more 
than  a  year,  acting  as  a  notary  public,  and 
constantly  and  habitually  performed  the  func- 
tions and  duties  of  a  notary  public  in  Beau- 
mont, Jefferson  county,  Tex.,  but  that  said  A. 
L.  Stevens  was  then  not  of  age,  but  was  still 
a  minor  under  21  years  of  age.  It  has  been 
held  that  there  is  nothing  in  tbe  Constitution 
or  statutes  in  the  state  of  Indiana  making 
minors  Ineligible  to  the  office  of  notary,  and 
such  office  is  not  a  county  office,  within  the 
meaning  of  the  limitation  wherein  it  pro- 
vides that  none  but  electors  shall  bold  office. 
United  States  v.  Blxby  (D.  0.)  9  Fed.  78.  It 
has  also  been  held  that  one  who  has  been 
commissioned  as  a  notary  and  has  taken  the 
oath  of  office,  and  has  been  acting  as  a  notary 
for  many  years,  and  has  the  reputation  of 
being  such  in  the  community  in  which  he 
lives,  but  has  failed  to  file  his  oath  of  office 
in  the  office  of  the  secretary  of  state  and  of 
the  clerk  of  the  county  court,  and  has  also 
failed  to  renew  his  bond  after  5  years,  as  re- 
quired by  law,  is  a  notary  de  facto,  and  acts 
passed  before  him  have  the  same  validity  as 
acts  passed  before  a  notary  de  juris.  As 
before  stated,  the  affidavit  was  defective  be- 
cause not  alleging  the  residence  of  the  gar- 
nishee, but  is  not  defective  on  account  of 
the  fact  that  the  notary  before  whom  the 
affidavit  was  made  was  under  21  years  of  age. 
After  a  careful  examinatl<m  of  the  record, 
we  can  find  no  error  in  the  action  of  the  low- 
er court  in  quashing  the  writ  of  garnishment. 
The  case  is  therefore  In  all  things  affirmed. 
It  is  so  ordered. 


GRAND  LODGE  OF  BROTHERHOOD  OF 

RAILROAD  TRAINMEN  v.  KENNEDY 

et  aL  (No.  1007.)  • 

(Ooart  of  Civil  Appeals  of  Texas,     AmariUo. 
June  7,  1916.    ReheariBg  Denied 
Oct  4,  1916.K 

1.  iRsimANoa  e=9826(l).  —  MuraAi.  Bbhxfit 

InBXIBANOB— BSINSTAXBiaCRT— QnKBIION    roB 
JUBT. 

Evidence  held  to  warrant  submission  to  jury 
of  issue  whether  member  of  fraternal  benefit  as- 
sociation signed  regular  form  for  reinstatement 
and  deliverM  it  to  the  local  lodge  so  as  to  make 
binding  his  reinstatement  and  render  the  associa- 
tion liable  npon  his  death. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  {  2009;   Dec  Dig.  «s>826(l).] 

2.  INSTTBANCB    «=>76&— MTTTUAI.    BKHTBriT    Ilt- 

BintANCB— Right  or  Mbmbkbs. 
The  right  of  reinstatement  after  expulsion 
is  just  as  much  a  right  in  a  contractual  sense, 
as  tiie  right  to  pay  dues  to  the  officers  of  a  local 
lodge,  with  tbe  expectation  of  a  remittance  to 
a  grand  lodge  to  keep  alive  existing  privileges, 
and  an  expelled  member,  who  abides  with  the 
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•Application  for  writ  ot  error  pending  In  Supreme  Court 
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law  of  the  order  and  signs  a  proper  application 
for  readmission,  is  entitled  to  reinstatement. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i§  1920,  1921;   Dec.  Dig.  <&=»759.] 

Appeal  from  District  Court,  Grayson  Coun- 
ty; W.  JI.  Peck,  Judge. 

Action  by  Mrs.  Nanty  Kennedy  and  others 
against  the  Grand  Lodge  of  Brotherhood  of 
Railroad  Tralnxuen.  Judgment  for  plalntlfCs, 
aod  defendant  appeals.    Affirmed. 

Wood,  Jones  &  Hassell,  of  Sherman,  for 
appellant  Sturgeon.  Blackburn  &  Sturgeon, 
of  Paris,  for  appellees. 

HENDRICKS,  J.  John  B.  Kennedy  was 
a  member  of  the  Brotherhood  of  Railroad 
Trainmen,  and  met  his  death  as  a  railway 
brakemuD,  on  February  2,  1914.  Previous  to 
his  death  he  held  a  beneficiary  certificate. 
Issued  by  the  appellant,  payable  to  the  ap- 
pellee Mrs.  Nanty  Kennedy,  his  mother,  in 
the  event  of  his  death. 

The  Brotherhood  of  Railroad  Trainmen  Is 
a  labor  organization  and  also  a  fraternal 
beneficiary  association,  the  Grand  Lodge  of 
which  consists  of  a  delegate  from  each  subor- 
dinate lodge,  as  well  as  the  Grand  Lodge  offi- 
cers. The  subordinate  lodge,  of  which  Ken- 
nedy, deceased,  was  a  member,  is  an  associa- 
tion of  Individuals  subordinate,  of  course  to 
the  Grand  Lodge,  and  operates  under  a  char- 
ter emanating  from  the  supreme  body.  The 
Grand  Lodge  is  the  governing  body,'  making 
the  laws  and  enforcing  them,  and  is  main- 
tained and  kept  up  through  a  per  capita  tax, 
levied  upon  all  the  members  of  the  subordi- 
nate lodges.  The  Grand  Lodge  Is  controlled 
by  a  constitution,  and  each  of  the  subordi- 
nate lodges  has  a  local  constitution,  with  the 
same  provisions,  making  the  Jurisdiction  of 
the  Grand  Lodge  over  the  subordinate  lodges 
one  of  uniformity.  One  of  the  ordinances  of 
the  order  is.  In  sul)stance,  that  any  member  of 
the  lodge  falling  or  refusing  to  pay  his  dues 
or  assessments  becomes  expelled,  without 
any  notice  or  further  action  whatsoever,  and 
thereby  any  beneficiary  certificate  held  by  a 
member  Is  void.  The  dnes  of  the  members  of 
the  lodge  are  {payable  monthly  in  advance  lie- 
fore  the  first  day  of  each  month,  to  the 
treasurer  of  the  local  lodge,  and.  If  not  so 
paid,  the  automatic  expulsion  exists,  as  stat- 
ed. A  member  expelled  for  nonpayment  of 
dues  may  be  readmitted  upon  application  on 
a  form  provided  by  the  General  Secretary 
and  Treasurer  of  the  Grand  Lodge  for  that 
purpose,  and  by  payment  of  all  arrearages  up 
to  the  date  of  expulsion,  also  the  current 
month  dues  and  assessments,  and  an  addi- 
tional fee  of  $1,  designated  as  a  "proposition 
fee."  Beneficiary  members  having  been  ex- 
pelled for  nonpayment  of  dues,  but  readmit- 
ted after  qualifying,  are,  of  course,  restored 
to  all  previous  rights.  When  a  member  has 
been  automatically  expelled  nnder  the  rules 
of  the  order  for  nonpayment  of  dues,  either 
one  of  two  forms,  No.  138  or  131,  a»  an 


application  for  readmission,  prescribed  by 
the  Grand  Lodge,  must  be  used.  If  the  re- 
admission is  within  two  months  after  expul- 
sion, form  138  is  used,  but  if  an  applicant 
is  readmitted  after  two  calendar  months 
from  the  date  of  expulsion,  a  medical 
examination  is  necessary,  and  form  131 
is  required.  Each  of  these  forms,  designated 
as  an  "Application  for  Readmission,"  must 
be  signed  by  the  expelled  member  and  receiv- 
ed at  a  regular  meeting  of  the  subordinate 
lodge. 

Form  138,  which  la  an  element  of  this  par- 
ticular litigation,  required  to  be  signed  by  an 
applicant  for  readmission  within  60  days 
after  expulsion,  contains  a  statement  and 
declaration  as  to  good  health,  and  that  ap- 
plicant's Bight  and  hearing  have  not  been  im- 
paired, and  that  he  has  neither  sustained  an 
injury  nor  undergone  a  surgical  operation, 
except  as  stated  in  the  application.  This 
application  for  readmission  and  reinstate- 
ment does  not  require  the  medical  examiner's 
certificate  as  prescribed  by  form  131  to  be 
used  when  readmission  is  attempted  after  80 
days  from  the  date  of  expulsion. 

John  H.  Kennedy,  the  deceased  member, 
was  expelled  for  nonpayment  of  dues  on  De- 
cember 1, 1913,  and  on  January  23,  1914,  the 
Grand  Lodge  at  Cleveland,  Ohio,  received 
from  Kennedy's  lodge  at  Sherman,  Tex.,  his 
arrearages  transmitted  by  the  treasurer  of 
the  local  lodge.  On  January  28,  1914,  A.  E. 
King,  the  General  Treasurer  and  Secretary 
of  the  Grand  Lodge,  at  Cleveland,  Ohio, 
wrote  and  mailed  a  letter  to  W.  H.  Johnson, 
the  treasurer  of  the  local  lodge,  as  follows: 

"Dear  Sir  and  Brother:  I  am  in  receipt  of 
your  form  110,  on  which  yon  report  the  readmis- 
sion on  January  2d,  of  J.  H.  Kennedy,  expelled 
on  December  1st,  1913,  for  nonpayment  of  dnea. 
The  readmission  appears  to  have  beea  illegal, 
no  application  for  readmission  on  form  138 
having  been  submitted  and  such  application  is 
required  where  a  member  has  been  expelled  for 
nonpayment  of  dues  and  readmission  takes  place 
within  two  calendar  months  from  the  date  of 
expulsion.  Unless  such  application  is  submit- 
ted showing  the  readmissioB  to  have  been  regular 
the  moucy  remitted  for  him  must  be  returned 
when  it  is  rcacLcd  in  its  regular  order.  If  the 
application  referred  to  was  not  used  then,  of 
course,  be  cannot  renew  his  membership  after 
the  close  of  this  month  until  a  new  application 
for  beneficiary  certificate  has  been  forwarded  to 
the  Grand  Lodge  and  approved. 
"Fraternally  yours, 

"tSignedl    A.  E.  Kinx." 

Kennedy's  dues  fbr  February  were  also 
paid  to  and  collected  by  the  local  lodge  at 
Sherman  within  the  time  prescribed  by  tlie 
rules  of  the  order,  before  his  death  February 
2d.  Tbe  application  for  readmission  on  torm 
138,  over  the  signature  of  Kennedy,  was  a 
necessary  prerequisite  to  his  readmission  In- 
to the  order,  and  to  the  reinstatement  of  Ms 
beneficiary  certificate. 

Upon  the  submission  of  special  Issnes  the 
Jury  found  that  Kennedy  signed  a  written 
application  for  readmission  as  a  member  of 
the  Brotherhood,  on  the  form  prescribed  by 
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the  Grand  Lodge,  and  also  found  that  such 
application  was  forwarded  to  and  received  by 
the  Grand  Secretary  of  the  Grand  Lodge. 
The  Grand  Lodge,  the  appellant  herein,  as- 
signs error  that  a  peremptory  instruction 
should  have  heen  given  in  Its  behalf  by  the 
trial  court  to  the  Jury.  After  giving  the  brief 
of  appellant,  relative  to  the  particular  ques- 
tion, careful  consideration,  we  conceive  the 
contention  to  be  that  the  evidence  is  In- 
sufficient to  show  that  such  form  was  ever 
signed,  and  likewise  Insufficient  to  show  that 
it  was  sent  to  the  Grand  Treasurer  at  Cleve- 
land, Ohio. 

[1]  W.  H.  Johnson,  the  local  treasurer,  tes- 
tified that  after  the  suspension  of  Kennedy, 
he  made  two  remittances  to  the  Grand  Lodge 
of  his  arrearages.  Kennedy  was  expelled 
the  last  day  of  November  and  was  readmitted, 
in  so  far  as  the  action  of  the  local  lodge  is 
concerned,  about  the  3d  of  January,  though 
the  aiTearages  were  Hot  forwarded  to  the 
Grand  Lodge  until  about  the  26th.  The  letter 
and  testimony  of  Mr.  King,  the  General  Secre- 
tary and  Treasurer,  is  affirmative  to  the  ef- 
fect that  form  138  (the  necessary  application 
for  readmlsslon)  did  not  accompany  the  dues. 
Tlie  effect  of  Johnson's  testimony  is  that 
wbile  he  did  not  see  Kennedy  sign  the  appli- 
cation for  readmlsslon,  to  the  best  of  his 
recollection  he  signed  the  proper  readmlsslon 
blank,  and  that  the  same  was  forwarded  to 
the  Grand  Lodge.  We  infer  from  the  testi- 
mony that  any  members  having  the  readmls- 
8ion  blanks  could  take  the  signature  on  the 
blank  of  one  of  the  expelled  members  for 
readmlsslon.  Johnson  said  the  arrearages 
were  collected  with  the  additional  $1  readmls- 
slon fee,  and  further  said,  "To  the  best  of 
my  knowledge  the  blank  was  turned  into  the 
lodge,  properly  signed,"  but  he  did  not  know 
who  turned  it  in,  and  testified  to  an  opinion, 
wbich  does  not  seem  to  have  been  objected  to, 
that  to  the  best  of  his  knowledge  and  recol- 
lection, as  to  the  readmlsslon  of  the  deceased, 
he  did  his  duty  under  the  laws  and  regula- 
tions of  the  Grand  Lodge. 

John  McDuffie,  who  was  the  president  of 
the  lodge,  but  who  had  never  in  reality 
served  in  that  position,  testified  there  was  a 
meeting  of  the  local  lodge  In  January,  1914, 
at  whl(^  he  was  present  and  at  wbldi  time 
W.  H.  Johnson,  the  treasurer,  acted  as  the 
president  of  the  meeting.  He  said,  "Kennedy 
was  there  in  the  lodgeroom,  as  any  other 
man  would  have  been  that  had  been  readmit- 
ted."   He  further  said: 

"When  a  man  is  readmitted  be  does  not  go 
through  the  form  of  initiation;  I  mean  he  went 
in  just  the  wny  that  a  man  was  usually  read- 
mitted. I  mean  that  the  man  was  readmitted 
on  a  fair,  square  basis  to  the  best  of  my  knowl- 
edge and  belief,  at  the  time  he  entered  the  lodge, 
*  *  *  according  to  the  constitution  of  Qie 
lodge." 

This  testimony  does  not  seem  to  have  been 

objected  to.     If  we  were  to  admit  that  the 

local  officers  of  the  subordinate  lodge  did  not 

forward  the  application  for  readmlsslon  to 
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the  Grand  Lodge,  and  it  would  seem  that  the 
strong  preponderance  of  the  testimony  would 
indicate  that  fact,  however,  under  the  law, 
we  think  that  appellee  could  recover  on  the 
beneficiary  certificate,  on  the  theory  that  the 
testimony  was  sufficient  to  submit  to  the  Jury 
that  such  a  readmlsslon  blank  was  actually 
signed  by  Kennedy  and  received  by  the  local 
lodge. 

I'orm  110  referred  to  in  a  letter  of  the  Gen- 
eral Secretary  and  Treasurer,  which,  of. 
course,  is  distinct  from  forms  138  and  131, 
is  not  described  in  this  record  as  to  the  pai- 
tlcular  function  it  performs.  We  assume 
that  It  is  a  form  signed  by  the  local  treasurer 
01  officer  of  the  subordinate  lodge,  affording 
some  character  of  notification  to  the  Grand 
Lodge  of  the  action  of  the  inferior  body  as 
to  the  particular  meml>er.  This  record  sug- 
gests only  two  forms,  Nos.  131  and  138,  neces- 
sary to  be  signed  by  an  expelled  member, 
according  to  conditions.  We  Infer  also  from 
the  record  that  the  local  officers  of  the  sub- 
ordinate lodge  necessarily  knew  that  a  read- 
mlsslon blank,  either  one  or  the  other,  ac- 
cording to  the  expiration  of  time  after  the 
expulsion,  was  necessary  to  be  signed  for 
reinstatement  and  reaumisslon.  Hence,  when 
the  local  officers  testified  that,  to  the  best  of 
their  recollection  and  according  to  their  best 
quemory,  a  formality  commonly  recognized  as 
a  necessary  prerequisite  was  actually  com- 
plied with,  and  that  to  the  best  of  their  rec- 
ollection such  a  blank  was  signed  by  the  ex- 
pelled member,  and  in  the  possession  of  the 
lodge,  accompanying  that  member's  readmls- 
slon, at  least  to  the  local  lodge,  the  testimony 
is  sufficient  on  that  particular  question  to 
go  to  the  Jury  that  such  a  blank  was  signed. 

Bacon,  in  his  work  on  Benefit  Societies  and 
Life  Insurance,  vol.  2,  g  385a,  says  that  a 
provision  is  contained  in  the  by-laws  of  many 
associations  that  the  officers  of  the  subordi- 
nate lodge,  so  far  as  the  collection  and  re- 
mitting of  assessments  Is  concerned,  shall 
be  the  agents  of  the  members  and  not  of  the 
superior  body.  "Wherever  such  provisions 
have  come  before  the  courts  they  have  held, 
with  practical  unanimity,  that  the  duty  of 
the  member  is  discharged  by  the  payment 
of  his  assessments  to  the  officer  designated 
by  the  laws  of  the  society  to  receive  them, 
and  Ills  rights  will  not  be  affected  by  the 
failure  of  such  officer  of  the  lodge  to  remit 
the  amount  collected  to  the  Supreme  or 
Grand  body."  This  Is  the  rule,  though  it  is 
stipulated  in  the  ordinances  that  the  sub- 
ordinate lodge  and  its  officers  are  the  agents 
of  the  members  and  not  the  agents  of  the 
Supreme  Lodge.     Same  authority. 

The  Supreme  Court  of  the  United  States, 
with  reference  to  the  failure  of  an  officer  of 
a  local  lodge  in  remitting  the  payment  of 
dues,  and,  also  passing  upon  the  stipulation 
that  such  an  officer  was  the  agent  of  the 
members  and  not  of  the  Grand  Lodge,  said: 

"The  position  of  the  secretary  must  be  deter- 
mined by  his  actual  power  and  authority  and 
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not  by  the  name  which  the  defendant  chooses 
to  give  him.  To  invest  him  with  the  duties  of 
an  agent,  and  to  den;  bis  agency,  is  a  mere  jag- 

?;ling  with  words.  Defendant  cannot  thus  play 
ast  and  loose  with  its  own  subordinates,  upon 
its  theory  the  policy  holders  bad  absolutely  no 
protection.  They  were  bound  to  make  their 
monthly  payments  to  the  secretary  of  the  sec- 
tion, who  was  bound  to  remit  them  to  the  Board 
of  Control ;  but  they  could  not  compel  him  to 
remit,  and  were  thus  completely  at  his  mercy. 
If  he  chose  to  pla_y  into  the  hands  of  the  com- 
.pany,  it  was  possible  for  him,  by  delaying  his 
remittance  until  after  the  end  of  the  month,  to 
cajise  a  suspension  of  every  certificate  within 
his  jurisdiction,"  etc.  Supreme  Lodge  Knights 
of  Pythias  v.  Withers,  177  tJ.  S.  267,  20  Sup. 
Ct.  611,  44  I,.  Ed.  765;  Wagner  v.  Supreme 
Lodge,  Knights  of  Honor,  128  Mich.  660,  87 
N.  W.  903:  Knights  of  Pythias  v.  Bridges,  15 
Tex.  av.  App.  196,  39  S.  W.  333. 

[2]  The  right  of  reinstatement,  tbrongh 
the  medium  of  the  subordinate  lodge  to  re- 
store pre-existing  rights,  after  expulsion,  Is 
Just  as  much  a  right,  in  a  contractual  sense, 
as  the  right  to  pay  dues  to  the  ofiScers  of  a 
local  lodge,  with  the  expectation  of  a  remit- 
tance to  a  Grand  Lodge,  for  the  purpose  of 
keeping  alive  existing  privileges.  An  ex- 
pelled member  who  follows  the  law  of  the 
order.  In  signing  a  proper  application  for 
readmlsslon,  looking  to  a  restoration  of  his 
memt>ersblp,  after  signature  to  the  proper 
form  and  reinstatement  by  the  subordinate 
lodge,  is  Just  as  much  at  the  mercy  of  the 
officers  of  that  body,  with  no  practical  con- 
trol over  them,  as  one  who  pays  his  dues  for 
regular  membership  and  pursues  his  ordinary 
avocations  without  thought  but  that  such 
local  officers  will  fulfill  their  duty. 

ITie  case  of  Moderns  v.  Pike,  76  S.  W.  774, 
Is  cited  as  asserting  a  contrary  principle  to 
the  one  herein  enunciated.  A  careful  read- 
ing of  the  case  and  consideration  of  the  basis 
of  facts  in  the  opinion  probably  do  not  Justi- 
fy the  asserted  analogy;  however,  we  think 
the  correct  rule  applicable  to  the  facts  here 
Is  the  one  asserted  by  Bacon  and  the  Supreme 
Court  of  the  United  States. 

The  case  of  Brotherhood  of  Railway  Train- 
men V.  Dee,  101  Tex.  598,  111  S.  W.  396, 
by  the  Supreme  Court  of  the  state,  on  the 
facts  found  by  us  in  this  case.  Is  not  In  con- 
flict with  our  conclusion. 

We  think  the  other  assignments  do  not 
require  discussion,  and  they  are  overruled. 

The  Judgment  of  the  trial  court  Is  affirmed. 


REYES  et  aL  v.  KINGMAN  TEXAS  IMPLE- 
MENT CO.    (No.  5619.)  • 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  27,  1916.    Rehearing  Denied 

Oct.  4,  1916.) 

1.  Appeal  and  Ebbob  <S=»80(5)  —  "Final 
Judgment." 
In  suit  for  foreclosure  of  a  judgment  lien 
against  land,  praying  that  the  land  be  sold  and 
.  the  proceeds  be  api^ied  first  to  pay  the  vendor's 
'  lieu    balance  to  plaintiff,  judgment  for  plain- 
tiff against  a  defendant  for  the  debt,  rendered 
on  findings  on  special  issues,  ordering  the  land 


to  be  sold  and  directing  the  application  of  (ho 
proceeds,  was  final  and  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  450,  466,  457;  Dec.  Dig. 
«g=80(5). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Decree  or  Judg- 
ment] 

2.  JuDGUENT  9=>632,  707— Lien  Fobeclosubk 

Decree— Binding  Fobce. 
A  subsequent  vendee  or  lienholder  is  not  es- 
topped or  bound  by  a  foreclosure  decree  to  which 
he  was  not  a  party,  and  such  decree  does  not 
estop  or  conclude  the  vendor  or  superior  lien 
holder  as  to  the  sublienholder,  not  a  party  when 
the  contract  of  sale  foreclo^  was  executory. 

TEd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {§  1148,  1230;    Dec.  Dig.  <3=>G32, 

8.  Vendob  and  Pubohaseb  <r7>Sl   Executo- 

BT  CONTBACT— SUPEBIOB  TiTLE  OP  VENDOB. 

Where  landowners  made  an  executory  con- 
tract of  sale  requiring  their  vendee  .to  pay  them 
$1,000  of  the  purchase  money  for  the  lots  one 
year  after  the  date  of  the  deed,  such  execu- 
tory contract  left  the  superior  title  or  fee  in  the 
owners,  the  buyer  and  tiis  successor  having  only 
the  right  to  acquire  title  by  paying  the  price  on 
the  date  fixed,  not  strictly  speaking,  an  equity 
of  redemption,  but  a  right  to  demand  specific 
performance  after  complying  with  the  condition. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  85;  Dec.  Dig.  iS=>54.] 

4.  Vendob  and  Pubchaseb  ®s»185— Execu- 

TOBT  OONTBACT— BbEACH    OP   CONDITION    BT 
BUTEB. 

Where  landowners  made  an  executory  coi^ 
tract  of  sale,  requiring  their  vendee  to  pay 
$1,000  of  the  purchase  money  one  year  after 
date,  and  the  vendee's  successor  defaulted  in  the 
payment  on  the  date  of  maturity  of  the  debt,  he 
lost  his  right  to  demand  specific  performance, 
and  the  owners  were  then  authorized  to  actually 
sell  and  convey  absolute  title  to  the  land  without 
any  foreclosure  suit,  dnce  they  owned  the  fee 
free  from  condition. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  S0»-372;  Dec  Dig. 
<$=9l85.] 

5.  Vendob  and  Pctbchabeb  ®=>185 — ExEOtnt)- 

BY    CONTBACT — BRIGHT    OF    BVTEB. 

Where  the  vendors  of  land  by  executory  con- 
tract sued  their  buyer  and  his  successor  on  de- 
fault in  payment  for  debt  and  to  foreclose  their 
lien,  the  buyer's  successor,  by  tendering  the 
purchase  money,  could  have  obtained  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  369-372;  Dec.  Dig. 
<&=3l85.] 

6.  Judgment  ^=»632— Repudiation- Efpect. 

Where  vendors  by  executory  contract  sued 
their  buyer  and  his  successor  upon  default  in 
payment  tor  the  debt  and  to  foreclose  their  lien, 
a  judgment  creditor  of  the  buyer's  successor, 
claiming  that  it  was  not  a  party  to  the  fore- 
closure suit  could  not  claim  any  right  given  by 
the  judgment 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  U48;   Dec.  Dig.  «=>632.] 

7.  Judgment  «=»780(1)  —  Lien  —  Pbopbbtt 
CovEBED — Statute. 

Filing,  recording,  and  indexing  of  an  ab- 
stract of  judgment,  by  virtue  of  Rev.  St  1911, 
art.  5616,  operates  as  a  lien  on  all  the  judgment 
debtor's  realty,  but  only  on  such  interest  or 
right  as  he  actually  owns. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  H  1341,  1347;  Dec  Dig.  <8=»780(l).l 
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8.   JUDOXXRT  «aE>801  — FiLINa  — JUDOKENT  — 

Rights  Acqitibxd. 
By  filing,  recording,  and  indexing  an  ab- 
stract of  judgment,  the  Judgmeat  creditor  only 
acquired  the  right  to  acquire  the  rights,  if  any, 
of  bis  judgment  debtor  in  land  purchased  by 
the  latter  under  executory  contract  of  sale, 
which  right  of  the  judgment  creditor  must  be 
foreclosed  and  sold  under  a  foreclosure  jiidgmrait 
at  public  sale. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SS  1387,  1676;  Dec.  Dig.  «=a801.] 

Appeal  from  District  Court,  Bexar  Cotmty; 
B.  B.  Minor,  Judge. 

Salt  by  the  Kingman  Texas  Implement 
Company  against  Santos  Reyes  and  others. 
From  a  judgment  for  plaintiff,  defendants  ap* 
peal.    Reversed  and  rendered. 

See,  also,  156  S.  W.  614. 

B.  E.  Hannay,  Jr.,  R.  P.  Ingmm,  and  Ray- 
mond Edwards,  all  of  San  Antonio,  for  ap- 
pellaYits.  I.  B.  Henyan,  of  San  Antonio,  for 
appellee. 

SWBAHINGBN,  J.  On  March  29,  1915, 
appellee  filed  its  fourth  amended  original  pe- 
tition against  appellants,  showing  substantial- 
ly the  following  facts  relevant  to  our  dis- 
position of  the  case:  October  22,  1907, 
Stieren  and  Dobrowlski  owned  certain  lots  In 
San  Antonio,  Bexar  county,  Tex.,  and  on  that 
date  they  executed  and  deliveted  to  A. 
Sctiawe  a  deed  to  the  property,  reserving  in 
the  deed  a  vendor's  lien  to  secure  the  pay- 
ment of  the  purchase  money,  evidenced  by 
two  promissory  notes  for  $500  each,  payable 
to  Stieren  and  Dobrowlski.  The  vendor's  lien 
provision  in  said  deed  is  as  follows: 

"But  It  is  expressly  agreed  and  stipulated 
that  the  vendor's  lien  is  retained  against  the 
above-described  property,  premises  and  improve- 
ments until  the  above-described  notes  and  all 
interest  thereon  are  fully  paid  according  to  their 
face,  tenor,  effect  and  reading  when  this  deed 
shall  I>ecome  absolute." 

On  May  27,  1908,  Schawe  conveyed  the 
same  property  to  W.  F.  Borders,  who  assum- 
ed and  promised  to  pay  tbe  vendor's  Hen  in- 
debtedness. A  vendor's  lien  was  retained  in 
the  deed  from  Schawe  to  Borders,  to  secure 
the  payment  of  the  two  notes  of  $500  each. 
On  November  IS,  1908,  appellee  herein  had  an 
at>stract  of  judgment  in  its  favor  against  W. 
P.  Borders,  duly  filed,  recorded,  and  indexed 
in  Bexar  county,  Tex.  Thereafter,  on  Novem- 
ber 17,  1908,  Stieren  and  Dobrowlski  filed 
stilt  against  Schawe  and  Borders  on  the  two 
vendor's  lien  notes  and  to  foreclose  the  ven- 
dor's lien.  The  appellee,  who  was  the  owner 
of  the  judgment  against  Borders  which  was 
abstracted,  was  not  a  party  to  the  Stieren 
and  Dobrowlski  foreclosure  suit  On  Janu- 
ary 29,  1909,  judgment  was  rendered  in  the 
foreclosure  suit,  decreeing  a  foreclosure  of 
ttie  ▼endoT'8  lien  as  of  October  22,  1907,  and 
ordering  a  sale  of  the  lots.  The  order  of  sale 
issued  on  February  4,  1909,  and  on  March  2, 
1909,  the  sheriff  sold  the  property  Involved 
In   the  foreclosure  suit  to  Stieren  and  Do- 


browlski, plaintiffs .  therein,  for  $710,  which 
amount  was  credited  on  the  notes,  amounting 
at  that  time  to  about  $932,  as  shown  by  the 
decree.  Thereafter  Stieren  and  Dobrowlski 
sold  various  lots  to  various  persons,  all  par- 
ties to  the  snit  at  bar.  Appellee  prayed  for 
foreclosure  of  the  judgment  lien  claimed  by  it 
against  the  land,  and  prayed  that  the  land  be 
sold  and  the  proceeds  be  applied  first  to  pay 
the  judgment  lien  balance  to  appellee,  and 
made  other  alternative  prayers  for  relief. 
Appellants  made  appropriate  answers.  The 
cause  was  submitted  to  a  jury  on  special  is- 
sues, upon  the  findings  of  which  the  court  ren- 
dered judgment  in  favor  of  appellee,  plaintiff 
beloiv,  against  Borders  for  the  debt;  order- 
ed the  land  sold,  the  proceeds  from  which  to 
be  applied:  First,  to  pay  the  amount  of  the 
purchase-money  notes  owned  by  Stieren  and 
Dobrowlski,  amounting  at  date  of  judgment 
to  $1,250.13;  second,  to  pay  the  amount  of 
the  judgment  lien  of  appellee  and  then  the 
balance  to  appellants.  It  appears  from  the 
deed  signed  by  Stieren  and  Dobrowlski  to  A. 
Schawe,  introduced  In  evidence,  that  both 
the  $500  notes  were  dated  October  22,  1907, 
and  were  due  and  payable  one  year  after 
their  date,  which  was  October  22,  1908.  Ap- 
pellee has  sold  this  cause  of  action  pendente 
lite.  Appellants'  motion  for  new  trial  was 
overruled. 

[1]  Appellants'  first  assignment,  asserting 
that  the  judgment  Is  not  final.  Is  overruled. 
Trammell  v.  Rosen,  167  S.  W.  116L 

The  second  assignment  complains  that  the 
court  erred  in  refusing  to  give  the  requested 
peremptory  instruction  in  favor  of  defend- 
ants, who  are  appellants  here.  Appellee, 
plaintiff  below,  claims  a  lien  by  virtue  of  an 
abstract  of  judgment  duly  filed  and  recorded 
November  13,  1908,  against  Borders  and  his 
real  estate  in  Bexar  county,  Tex.,  and  con- 
tends that  it,  appellee,  and  Its  judgment  Hen 
were  not  affected  by  the  foreclosure  suit,  de- 
cree, and  sale,  obtained  by  the  vendors,  Stie- 
ren and  Dobrowlski  against  Borders,  because 
appellee's  lien  was  recorded  and  indexed  No- 
vember IB,  1008,  and  the  Stleren-Borders  suit 
was  filed  November  17,  1908,  and  appellee 
was  not  made  a  party  to  that  suit,  and  did 
not  exercise  its  privilege  of  intervening  there- 
in. McDonald  v.  Miller,  90  Tex.  300,  39  S. 
W.  80. 

[2]  It  la,  of  course,  obvious  and  well-settled 
law  that  a  subsequent  vendee  or  lienholder 
is  not  estopped  or  bound  by  the  decree  to 
which  he  was  not  a  party,  and  equally  as  ob- 
vious and  well  settled  that  such  a  decree  does 
not  estop  or  conclude  the  vendor  or  superior 
lienholder  as  to  the  sublienholder  not  a  par- 
ty when  the  contract  of  sale  foreclosed  was 
executory.  Gardener  v.  Grlfiltb,  93  Tex.  358, 
55  S.  W.  314;  Gamble  v.  Martin,  151  S.  W. 
329;  McDonald  v.  Miller,  90  Tex.  309,  39 
S.  W.  89;  Pierce  t.  Moreman,  84  Tex.  601, 
20  S.  W.  821. 
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[3]  In  the  case  at  bar  Stleren  and  Do- 
browlskl  owned  the  fee  to  the  lots  Inyolved 
on  October  22,  1907.  On  that  day  they  ex- 
ecuted an  executory  contract  of  sale  (Slmp- 
klna  on  Equity,  387)  to  Sctaawe.  The  terms 
of  that  deed,  or  executory  contract  of  sale, 
required  the  vendee  to  pay  to  the  vendors 
$1,000  of  the  purchase  money  for  the  lots  on 
a  certain  day,  viz.  one  year  after  the  date 
of  the  deed.  The  deed  was  dated  October  22, 
1907.  After  payment  of  the  purchase  money 
on  the  day  named,  the  vendee  had  the  right, 
under  the  deed,  to  have  the  absolute  fee.  The 
effect  of  this  executory  contract  was  to  leave 
the  superior  title  or  fee  in  Stieren  and  Do- 
browIskL  Masterson  r.  Cohen,  46  Tex.  524; 
Baker  v.  Ramey,  27  Tex.  52;  Slmpklns  on 
Equity,  387;  Schawe,  the  vendee,  conveyed  to 
Borders  by  deed,  vesting  in  him  Schawe's 
right  Borders  acquired  by  the  deed  from 
Stieren  et  aL  nothing  more  than  the  right  to 
acquire  title  after  paying  the  purchase  money 
on  the  date  fixed  In  the  deed.  Estes  v. 
Browning,  11  Tex.  247,  60  Am.  Dec.  238; 
O'Donnell  v.  Chambers,  163  S.  W.  140. 

[4]  This  is  not,  strictly  speaking,  an  equity 
of  redemption,  but  is,  more  properly  speak- 
ing, a  right  to  demand  specific  perform- 
ance after  complying  with  the  condition  nam- 
ed in  the  deed,  namely,  payment  of  the  notes 
at  maturity.  Foster  v.  Powers,  64  Tex.  248, 
Borders  defaulted  in  the  payment  on  the  date 
of  maturity  of  the  debt,  October  22,  1908. 
Upon  this  default,  Stieren  et  al.,  vendors 
holding  the  superior  title,  owned  the  fee  free 
from  condition.  The  vendors  were  then  au- 
thorized by  law  to  actually  sell  and  convey 
absolute  title  to  the  lots  without  any  suit 
Tom  V.  WoUhoef er,  61  Tex.  277. 

[6,  a]  On  November  17,  1908,  the  vendors, 
Stieren  et  al.,  sued  Schawe  and  Borders  for 
debt  and  to  foreclose  the  lien.  No  answer 
of  any  kind  was  filed.  In  that  foreclosure 
suit  Borders  could  have  tendered  the  pur- 
chase money  and  obtained  the  title  because 
the  vendors  had  elected  to  sue  to  foreclose 
the  lien  and  recover  the  purchase  price;  but 
no  such  tender  was  made.  This  right  to  ten- 
der the  money  after  default  and  to  get  the 
title  was  a  right  given  to  Borders  by  the  suit 
to  foreclose ;  but  Borders  did  not  avail  him- 
self of  it.  It  must  be  borne  in  mind  that  ap- 
pellee claims  that  it  was  not  a  party  to  that 
suit;  therefore  not  bound  by  it;  wherefore  it 
follows  that  appellee  could  claim  no  right  giv- 
en by  that  Judgment  "Since  the  decree  did 
not  estop  the  subsequent  vendee,  it  did  not 
estop  the  vendor  as  to  him."  Gardener  v. 
Griffith,  93  Tex.  358,  55  S.  W.  814.  After 
defaiilt.  Borders  lost  his  right  to  tender  the 
money  and  obtain  specific  performance.-  Es- 
tes V.  Browning,  11  Tex.  247,  GO  Am.  I>ec. 
238;  O'Donnell  v.  Chambers,  163  S.  W.  139. 
Borders  had  no  title,  and  has  lost  his  right 
to  demand  specific  performance.  Masterson 
V.  Cohen,  46  Tex.  520 ;  Webster  v.  Mann,  52 
Tex.  416;  Hale  v.  Baker  &  Rice,  60  Tex.  217; 
Dicken  v.  Cruse,  176  S.  W.  655.    If,  however, 


Borders  had  demanded  spedflc  performance 
and  pleaded  and  proven  justification  for  the 
default  be  could  have  prevailed  in  such  a 
suit  But  he  was  legally  bound  to  plead  and 
prove  sufficient  Justification  for  the  default 

"This  subject  is  elaborately  reviewed  by  that 
distinguished  jurist  Chancellor  Kent  in  the  case 
of  Benedict  v.  Lynch,  1  Johns.  Ch.  (N.  Y.)  370, 
7  Am.  Dec.  484 ;  and  the  rule,  as  deduced  from 
the  authorities,  is  laid  down  by  him  to  be,  in 
substance,  that  where  a  party  who  applies  for 
specific  performance  Iibs  omitted  to  execute  his 
part  of  the  contract,  by  the  time  appointed  for 
that  purpose,  without  being  able  to  assign  any 
sufficient  juBtification  or  excuse  for  his  delay, 
and  when  there  is  nothing  in  the  acts  or  con- 
duct of  the  other  party  that  amounts  to  an  ac- 
quiescence in  the  delay,  the  court  will  not  com- 
pel a  specific  performance.  That  time  is  a 
circumstance  of  decisive  importance,  in  these 
contracts,  but  it  may  be  waived  by  the  conduct 
of  the  other  party;  that  it  is  incumbent  on  the 
plaintilf,  calling  for  a  specific  performance,  to 
show  that  he  has  used  due  diligence,  or,  if  not, 
that  his  neglig«ice  arose  from  some  just  cause, 
or  has  been  acquiesced  in."  Estes  v.  Browning, 
11  Tex.  237,  60  Am.  Dec.  238;  Parks  v.  Worth- 
ington,  39  Tex.  Civ.  App.  421,  87  S.  W.  720; 
Scarborough  v.  Arrant,  26  Tex.  129;  Secrest 
V.  Jones,  21  Tex.  121;  Tom  v.  WoUhoefer,  61 
Tex.  277;  Stone  Cattle  Co.  v.  Boon,  73  Tex. 
549,  11  S.  W.  644;  O'Donnell  v.  Chambers,  163 
S.  W.  139. 

It  is  true,  as  heretofore  mentioned,  when 
the  vendors  after  default  elected  to  sue  to 
foreclose  they  extended  the  right  to  Borders 
to  tender  the  money.  Borders  did  not  avail 
himself  of  the  privilege.  Because  appellee 
herein  was  not  a  party  to  that  suit,  it  cannot 
claim  even  the  benefit  of  the  election  in  that 
suit  to  foreclose.  Gardener  v.  Griffith.  93 
Tex.  358,  55  S.  W.  314.  The  terms  of  the 
deed  were  binding  upon  Borders  and  his 
judgment  lien  creditor.  Neither  Borders  nor 
the  lienholder  could  extend  the  date  of  pay- 
ment In  addltipn  to  the  cases  hereinbefore 
cited,  we  find  the  same  principle  expressed 
in  an  analogous  line  of  decisions  which  hold 
that  a  sale,  under  a  deed  of  trust  containing 
a  power  of  sale,  extinguishes  the  rights  of  a 
subvendee,  or  subsequent  lienholder.  Wynne 
V.  Bank,  82  Tex.  378,  17  S.  W.  918;  Milmo 
National  Bank  v.  RI<i,  16  Tex.  Olv.  App.  364, 
40  S.  W.  1032.  The  reason  Is  that  the  sub- 
sequent rights  are  acquired  subject  to  the 
terms  of  the  deed  of  trust  In  this  case,  all 
subsequent  rights  of  the  lienholder  were 
acquired  subject  to  the  terms  of  the  original 
vendors'  deed,  of  which  he  had  notice,  be- 
cause a  recorded  link  in  the  chain  of  title 
under  which  he  asserts  his  rights.  The 
terms  of  the  original  vendors'  deed  bind  ap- 
pellee, though  the  decree  in  the  foreclosure 
suit  did  not  because  not  a  party. 

The  right  or  title  in  and  to  the  lots  owned 
by  Borders  after  the  default  on  October  22, 
1908,  was  nothing;  all  had  expired  and 
been  lost.  Such  was  the  condition  on  Novem- 
ber 18,  1908,  when  the  abstract  of  Judgment 
against  Borders  was  filed  and  recorded  and 
indexed,  by  the  appellee.  It  may  be  that  If 
appellee  had  been  placed  in  the  shoes  of 
Borders,  which  it  was  not,  as  will  later  be 


Digitized  by 


Google 


Tex4 


MALM8TROM  v.  QVlJf,  0.  A  &  F.  RT.  CO. 


463 


considered,  It  coald  have  tendered  the  pur- 
chase money  and  demanded  specific  perform- 
ance of  the  Tenders,  provided  It  had  pleaded 
and  proved  sufficient  justification  for  the  de- 
fault. Estes  V.  Browning,  11  Tex.  237,  60 
Am.  Dec.  238.  Appellee  did  not  then,  and 
has  not  now,  sued  for  specific  performance  of 
the  original  executory  contract  of  sale  and 
pleaded  and  proven  any  jnstiflcatlon  for  the 
default 

[7]  The  filing,  recording,  and  Indexing  of 
the  abstract  of  Judgment  against  Borders, 
by  virtue  of  the  statute  (article  5616)  operated 
as  a  lien  on  all  of  the  real  estate  of  Borders, 
bnt  only  on  such  Interest  or  right  as  Borders 
actually  owned.  Grace  v.  Wade,  45  Te*. 
524;  Dixon  V.  McNeese,  152  S.  W.  676; 
Blankenshlp  v.  Douglas,  26  Tex.  228,  82  Am. 
Dec.  60S.  As  Borders  did  not  own  any  title 
In  the  real  estate  involved  herein,  and  had 
lost  his  right  to  own  it  by  his  own  default, 
appellee  acquired  no  right  or  title. 

[S]  Then,  again,  appellee  by  filing  the  ab- 
stract of  Judgment,  only  acquired  the  right 
to  acquire  the  rights,  if  any,  of  Borders. 
This  right  of-appellec  must  be  foreclosed  and 
sold  under  a  foreclosure  Judgment  at  public 
sale;  then,  if  at  that  sale  appellee  had 
bought  the  foreclosed  right  of  the  judgment 
debtor,  he  would  have  stood  In  the  very 
shoes  of  Borders,  and  not  until  then.  Mc- 
Donald V.  MUler,  90  Tex.  309,  39  S.  W.  89; 
Gamble  v.  Martin,  60  Tex.  Civ.  App.  517, 
129  S.  W.  387;  Jackson  v.  Butler,  47  Tex. 
427.  Appellee  has  never  acquired  the  rights 
even  that  Borders  might  have  had. 

Often  the  equity  of  a  particular  case  will 
induce  the  courts  to  exercise  their  power  to 
give  great  weight  to  seemingly  trifling  facts 
to  Justify  a  default,  especially  where  a  sub- 
stantial portion  of  the  purchase  money  has 
been  paid  and  where  valuable  improvements 
have  been  constructed  by  the  vendee.  But 
in  every  case  such  facts  must  be  pleaded  and 
proven.  In  the  case  at  bar  we  can  conceive 
of  no  f&cts  that  could  be  pleaded  to  excuse 
appellee  in  ignoring  the  plain  terms  of  the 
deed  and  withholding  the  purchase  price 
for  four  years,  actually  knowing,  or  charged 
with  knowledge,  that  valuable  improvements 
were  being  put  on  the  property  by  purchasers 
for  value,  and  then  at  this  late  date  tender- 
ing only  the  promise  of  a  defunct  foreign 
corporation,  without  assets  of  any  kind  or 
character,  and  without  the  least  interest  in 
this  suit  itself  to  pay  the  balance  due  on  the 
original  purchase  price,  llie  attitude  of 
appellee  8n[iacks  more  of  culpable  negligence 
or  avarice  than  of  that  clean-handed  equity 
which  this  suit  in  equity  requires  of  it. 

We  conclude  that  appellants  retained  the 
superior  title  to  all  the  land  described  in 
their  executory  contract  of  sale;  that  title 
became  absolutely  free  from  the  condition  of 
payment  by  the  default  of  Borders;  that 
the  purchase  at  the  foreclosure  sale  by  the 


original  vendors  merged  In  the  original  ven- 
dors the  complete  fee;  and  that  their  deeds 
thereafter  passed  the  fee  to  the  various  par- 
ties made  defendants  below,  and  who  are  ap- 
pellants here,  free  from  any  claim  of  any 
kind  or  nature  of  appellee. 

The  trial  court  erred,  as  assigned,  by  not 
peremptorily  instructing  the  Jury  to  find  for 
the  defendants. 

The  question  presented  In  the  third  assign- 
ment was  properly  decided  adversely  to  ap- 
pellants by  Judge  Taliaferro  on  the  former 
appeal  at  this  casa  Kingman  Tex.  Imple- 
ment Co.  V.  Borders,  156  S.  W.  614;  Vidor 
V.  Rawlins,  93  Tex.  259,  54  8.  W.  1026. 

All  the  other  assignments  must  be  overrul- 
ed, in  view  of  the  disposition  of  this  case  by 
our  ruling  .on  the  second  assignment. 

The  Judgment  of  the  trial  court  is  reversed, 
and  judgment  Is  here  rendered  that  the  King- 
man Implement  Company  take  nothing  by 
Its  suit,  and  that  all  the  appellants  go  hence 
without  day. 

Reversed  and  rendered. 


MAIiMSTBOM  v.  GULF,  C.  &  8.  F.  BY.  C50. 
et  aL     (No.  5652.) 

(Court   of   Civil   Appeals    of   Texas.     Austin. 

May  81,  1016.     On  Motion  for  Behearing, 

Oct  4,  1916.) 

1.  LntrrATioN   of  Actions   *=»127(4)— Com- 

MKNCEUENT  Or  AOTIOH—AlIXNDMBNT— CON- 
TRACT Action. 
Where  a  petition  alleged  that  defendant 
railway  agreed  to  install  a  crossing  on  plain- 
tiFs  farm  three  miles  east  of  M.  on  B.  creek, 
containing  171  acres  out  of  school  section  2, 
an  amended  petition,  correctly  changing  the  lat- 
ter part  of  the  description  to  160  acres  out  of 
r.  R.  R.  Co.  Survey  No.  1,  continues  the  orig- 
inal cause  of  action  so  far'  as  the  statute  ra 
limitations  is  concerned. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §  544  ;  Dec.  Dig.  <S=127(4) ; 
Pleading,  Cent  Dig.  §  688.] 

On  Motion   for  Rehearing. 

2.  Railboads    €=9l7— Eight   or   Way— Atj- 

THOBITY  OF  AOBNT. 

An  open  crossing  over  a  railroad  right  of 
way  is  so  intimately  connected  therewith  that 
an  agent,  to  obtain  the  same,  should  be  pre- 
sumed to  have  authority  to  agree  to  leave  such 
open  crossing  as  a  part  of  the  consideration  for 
such  right  ffiC  way. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S!  36-38;  Dec  Dig.  <g=»17.] 

Appeal  from  McGuUoch  County  Court;  J. 
E.  Brown,  Judge. 

Action  by  D.  J.  Malmstrom  against  the 
Gulf,  Colorado  A  Santa  F6  Riailway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed  and  remanded. 

Shropshire,  &  House,  of  Brady,  for  appel- 
lant Terry,  Cavln  &  Mills,  of  Galveston, 
Andrews,  Streetman,  Burns  &  Logue,  of  Hous- 
ton, Sam  McCoUum,  of  Brady,  and  Lockett  & 
Rowe,  of  Ft  Worth,  for  appellee. 
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JENKINS,  J.  [1]  Appellant  filed  bis  origi- 
nal petition  herein  October  29,  1912,  nnd  his 
first  amended  original  petition  on  May  20, 
1913.  In  said  original  petition  be  alleged 
that  in  1910  be  was  the  owner  of  a  tract  of 
land  situated  about  three  miles  east  of  Mel- 
vln,  Tex.,  on  Brady  creek  in  McCuUoch  coun- 
ty, Tex.,  more  particularly  described  as  fol- 
lows :  Describing  a  tract  of  171  acres  out  of 
school  section  No.  2.  For  cause  of  action  be 
alleged  that  at  said  time  the  Ft  Worth  & 
Klo  Grande  Railway  C!ompany  was  desirous 
of  building  a  railroad  from  Brady,  Tex.,  to 
MieMn,  Tex.,  In  McCuUocb  county,  partly  on 
or  across  appellant's  land,  and  was  desirous 
of  obtaining  a  right  of  way  across  said  land ; 
that  appellant  entered  Into  a  contract  with 
said  railway  .company,  whereby  be  granted 
to  It  a  right  of  way  across  his  land  for,  among 
other  considerations,  that  said  railway  com- 
pany would  leave  an  open  crossing  over  Its 
railway  through  appellant's  land;  that  the 
said  railway  company  subsequently  sold  its 
right  of  way  through  McCuUoch  county  to  the 
Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany, which  constructed  Its  railroad  along 
said  right  of  way  and  through  appellant's 
land;  that  about  September  1, 1911,  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company 
fenced  Its  right  of  way  through  appellant's 
land  without  leaving  an  open  passway  across 
the  same ;  that  In  so  doing  it  divided  one  of 
appellant's  fields,  leaving  it  separated  and 
cut  Into  two  parts,  and  segregated  and  cut 
off  one  of  appellant's  pastures  from  Brady 
creek,  where  appellant's  stock  had  to  get  wa- 
ter; that  the  pool  In  Brady  creek  on  appel- 
lant's land  was  the  only  water  that  appellant 
bad  for  bis  stock,  and  that  appellant  has  no 
other  available  means  of  obtaining  water  for 
his  pasture;  that  by  fencing  said  right  of 
way  appellant's  field,  which  is  a  separate 
Inclosure,  has  been  segregated,  and  that  his 
pasture,  which  is  a  separate  Inclosure,  has 
been  segregated  and  cut  off  from  his  water, 
by  reason  of  which  appellant  alleges  that  he 
was  damaged  in  the  sum  of  $800. 

In  said  first  amended  petition  the  Injury  to 
appellant  by  reason  of  fencing  said  right  of 
way  was  more  siwciflcally  alleged.  On  April 
21,  1915,  appellant  filed  his  second  amended 
original  petition ;  and  on  July  22,  1915,  be 
filed  his  third  amended  original  petition.  In 
these  amended  petitions  appellant  alleged  the 
same  contract  to  leave  an  open  way  across 
said  right  of  way,  and  the  same  Injuries  by 
reason  of  the  right  of  way's  being  fenced,  as 
In  bis  original  and  first  amended  petitions, 
but  be  described  the  land  upon  which  said 
improvements  were  situated  as  being  about 
three  miles  east  of  Melvin,  Tex.,  on  Brady 
creek  In  McCtrlloch  county,  and  more  par- 
ticularly described  as  follows:  Being  160 
acres  of  land  out  of  I.  R.  R.  Co.  survey  No.  1, 
Instead  of  171  acres  out  of  school  section  No. 
2,  as  alleged  in  bis  original  and  first  amended 
I^etitions.    The  evidence  in  the  case  was  suffi- 


cient to  sustain  the  allegations  in  appellant's 
petition  as  to  his  contract  with  the  railway 
company  for  an  open  way  across  its  right  of 
way,  and  as  to  the  damages  he  had  suffered 
by  breach  of  sucih  contract  bad  such  Issues 
been  submitted  to  the  Jury,  and  had  the  Jury 
found  in  his  favor  of  these  Issues. 

At  the  conclusion  of  the  testimony  the 
court  Instructed  the  Jury  as  follows: 

"Gentlemen  of  the  Jury,  the  evidence  in  this 
cause  shows  that  the  cause  of  action  sued  on 
by_  the  plaintiff  is  barred  by  limitation,  and  the 
evidence  is  insufficient  to  warrant  a  recovery 
by  plaintiff,  and  yon  will  therefore  return  a 
verdict  for  the  defendant" 

The  Jury  returned  a  verdict  In  accordance 
with  said  instruction,  and  Judgment  was  en- 
tered theieon  for  appellees.  Appellant  duly 
excepted  to  said  charge,  as  Is  shown  by  bis 
bills  of  exception  herein. 

It  is  the  contention  of  appellees  that  the 
court  correctly  Instructed  the  jury  as  to  the 
statute  of  limitation,  for  the  reason  that  the 
third  amended  original  petition,  which  was 
the  first  in  which  the  land  upon  which  ap- 
pellant's improvements  are  situated,  was  cor- 
rectly described,  was  filed  more  than  two 
years  after  said  right  of  way  was  fenced, 
and  that  therefore  the  second  and  third 
amended  petitions  set  up  a  new  cause  of  ac- 
tion. With  this  contention  we  do  not  agree. 
Appellant's  cause  of  action  was  the  segre- 
gation of  his  field  and  pasture  by  reason  of 
the  fencing  of  appellees'  right  of  way.  The 
object  of  a  petition  is  to  notify  the  defend- 
ant of  the  grounds  of  complaint  against  him ; 
and,  when  this  is  done  with  sufficient  certain- 
ty that  he  may  know  the  grounds  of  such 
complaint  and  prepare  himself  for  his  de- 
fense, it  suspends  the  statute  of  limitation. 
In  this  case  it  is  true  that  in  the  original  pe- 
tition the  improvements  alleged  to  be  in- 
jured are  described  as  being  situated  on 
school  section  No.  2;  but  they  are  also  de- 
scribed as  being  in  McCulloch  county,  about 
three  miles  east  of  Melvin  and  on  Brady 
creek,  and  on  land  through  which'  appellant 
deeded  appellee  a  right  of  way.  Appellee, 
the  Ft  Worth  &  Bio  Grande  Railway  Com- 
pany, obtained  such  deed  from  the  appellant 
at  the  time  alleged  in  the  petition  for  its 
right  of  way  through  160  acres  of  land  out 
of  the  I.  R.  R.  Co.  survey  No.  1,  in  McCul- 
loch county,  about  three  miles  east  of  Mel- 
vin on  Brady  creek,  and,  so  far  as  the  rec- 
ord shows,  never  obtained  any  deed  for  a 
right  of  way  through  school  survey  No.  2, 
and,  so  far  as  the  record  shows,  its  railway 
does  not  run  through  said  school  survey. 
Appellee  must  have  known  that  the  allegation 
that  in  fencing  Its  right  of  way  It  segregated 
appellant's  field  and  pasture  on  school  sur- 
vey No.  2  was  a  mistake  on  the  part  of  the 
pleader,  and  must  have  known  that  the  dam- 
ages sought  were  by  reason  of  having  fenced, 
its  right  of  way  across  the  only  tract  of 
appellant's  -land  over  which  its  railway  ran. 
For  these  reasons  we  do  not  think  that  the 
second  and  third  amended  petitions  set  up 
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a  new  cause  ot  action.  Upon  this  subject, 
we  quote  from  Townes  on  Pleading,  page 
316,  as  follows: 

"We  may  say  that  our  courts  have  held  that 
if  the  amendment  sets  up  facts  regarding;  the 
same  transaction  as  are  set  up  in  the  original 
pleadings,  and  so  germane  to  it  that  it  is  rea- 
sonably apparent  from  the  pleadings  that  they 
refer  to  Ui«  same  matters,  and  that  it  was  the 
intention  of  the  pleader  in  preparing  the  former 
pleading  to  litigate  the  matters  set  np  in  the 
amendment,  the  amendment  will  be  regarded 
as  a  continuation  of  the  suit,  and  not  the  insti- 
tntion  of  a  new  one." 

We  further  quote  from  34  Cyc.  p.  416,  as 
follows: 

"So  long  as  tlie  facts  added  by  the  amend- 
ment, however  different  they  may  he  from  those 
alleged  in  the  original  pleadings,  show  substan- 
tially the  same  injury  in  respect  to  the  same 
transaction,  the  amendment  is  not  objectionable 
as  setting  ap  a  new  and  distinct  cause  of  ac- 
tion." 

See,  also,  Baker  t.  O.,  C.  &  S.  F.  By.  Co., 
184  S.  W.  257. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  is  reversed,  and  this  cause  Is 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

On   Motion  for  Behearlug. 

£2]  Appellee  Insists  that  the  judgment  of 
the  trial  court  should  be  affirmed  tor  the  rea- 
son that  It  appears  that  the  contract  for  the 
right  of  way  of  the  railway  company  over  ap- 
pellant's land  was  made  by  a  committee  of 
citizens  of  Menardvllle,  and  that  It  Is  not 
shown  that  they  were  representing  the  rail- 
way company  In  such  transaction.  The  fact 
that  the  deed  was  taken  to  the  railway  com- 
l«any,  and  that  it  constructed  its  railway 
across  appellant's  land  as  conveyed  in  such 
deed,  is  snftlcient  evidence  of  ^e  agency  of 
such  parties,  either  originally  given  or  by 
ratification. 

Appellee  further  contends  that  agency  to 
procure  a  right  of  way  for  a  railway  com- 
pany does  not  imply  authority  to  promise  an 
open  crossing  over  such  right  of  way.  In 
support  of  this  contention  it  cites  Railway 
Co.  V.  Garrett,  52  Tex.  133,  Railway  Co.  v. 
McKinney,  55  Tex.  182,  and  Railway  Co.  t. 
Sweetwater.  104  Tex.  320,  137  S.  W.  1120. 
We  think  that: 

"An  open  crossing  over  a  railroad  right  of 
way  is  so  intimately  connected  therewith  that 
an  agent,  to  obtain  the  same,  should  be  presum- 
ed to  have  aatbority  to  agree  to  leave  such 
open  crossing  as  a  part  of  the  consideration  for 
such  right  of  way.'*^ 

The  motion  for  rehearing  is  overruled. 
Overruled. 


WBSTEBN   UNION    TELEGRAPH    CO.   ▼. 
HUFFSTUTLEB.     (No.   6666.) 

(Court   of   Civil   Appeals   of   Texas.     Austin. 

Jane  21,  1916.    On  Motion  for  Rehearing, 

Get.  7,  1916.) 

1.  JvsncEB  or  tbk  Pkao  «3>90— Pleadino— 
SirrFioiKNOT. 
Under  Vernon's  Sayles'  C!v.  St.  1914,  art. 
2326,     permitting    oral    pleadings    in    justices' 


courts,  pleadings  need  not,  even  if  written,  be 

so  particular  or  full  as  in  other  courts. 

lEd.  Note. — For  other  cases,  see  Justices  ot 
the  Peace,  Cent.  Dig.  g  306 ;  Dec.  Dig.  «=»90.1 

2.  Justices  of  thb  Peace  ®=391(2)— Failubb 

1*0     TbANSUIT     MESSAOB— PliEADINO — SCFFI- 
cniTCT. 

Failure  of  petition  in  justice's  court  for  loss 
of  profit  on  resale  contract  due  to  failure  to 
transmit  prepaid  message  to  allege  the  special 
damage  does  not  reader  it  demurrable;  allega- 
tions of  general  damage  being  sufficient. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  310;  Dec.  Dig.  ^=>Q1 

3.  Telbgkaphs  and   Telephones  <g=>66(4)— 
FAir.uBE  TO  Transmit  Messaoe— Kvidence. 

Ei'vidence  held  to  show  notice  to  telegraph 
agent  of  Bi>ecial  character  of  message,  so  as  to 
render  company  liable  for  failure  to  transmit. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  63 ;  Dec.  Dig.  ®=» 
66(4).] 

On  liCotion  for  Rehearing. 

4.  Appeal    and    Erbob    €=>216(3),    263(1)— 
Scope— Pbesebvation  or  Exceptions. 

A  party  who  fails  to  except  to  an  errone- 
ous charge  given,  or  to  request  a  correct  charge, 
acquiesces  in  the  given  charge,  and  cannot 
thereafter  have  the  verdict  set  aside  for  insuf- 
ficiency of  the  evidence  which  was  sufficient 
under  the  given  charge,  although  he  moved  for 
peremptory  charge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1516,  1583 ;  Dec.  Dig.  <S=> 
216(3),  263a) ;  Trial,  Cent.  Dig.  S§  627,  660.] 

Appeal  from  Lampasas  Ck)uuty  Court;  J. 
Tom  Higglna,  Judge. 

Action  by  T.  J.  Huffstutler  against  the 
Western  Union  Telegraph  Company.  Decree 
in  county  court  affirming,  on  certiorari,  de- 
cree of  Justice  court  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Alfred  T.  Benedict,  of  New  York  City,  and 
McCartney  &  HcGee,  of  Brownwood,  for  ap- 
pellant 

BICE,  J.  This  suit  arose  in  the  Justice 
court,  where  Judgment  was  rendered  for  ap- 
pellee, and  vras  removed  by  certiorari  to  the 
county  court,  where  a  trial  was  had  and 
Judgment  again  rendered  in  favor  of  appel- 
lee, from  which  this  appeal  is  prosecuted. 
This  is  the  second  appeal  in  this  case.  See 
170  S.  W.  1053. 

In  September,  1012,  appellee  made  a  con- 
tract with  J.  A.  Scurlock,  by  which  he  pur- 
chased a  carload  of  fat  beef  cattle,  to  be 
shipped  from  San  Augustine  county  to  Lo- 
meta,  Tex.  On  October  1, 1912,  Scurlock  tele- 
graphed appellee  that  he  had  the  cattle  ready 
for  delivery  to  the  Oulf,  Colorado  &  Santa 
F6  Railway  Company  at  San  Augustine, 
Tex.,  for  shipment  to  Lometa,  requesting  ap- 
pellee to  pay  his  sight  draft  for  |500.  On 
receipt  of  the  telegram,  appellee  requested 
his  agent,  McCarson,  to  send  Scurlock  a  tele- 
gram that  he  would  pay  the  draft  when  the 
cattle  were  loaded  and  consigned  to  him  at 
Lometa,  which  telegram  was  delivered, 
charges  prepaid,  to  appellant  for  transmis- 
sion, but  was  never  sent,  and  appellee  never 


^ssFor  otlMT  COM*  IM  tame  topic  aad  KBT-NUMBER  In  all  Ke7-Nnml>«r*d  DlgMts  and  IiylMCS 

Digitized  by 


joogle 


456 


188  southwestbeen  repobteb 


CTez. 


received  the  cattle.  The  facts  show  that  he 
had  resold  the  cattle  to  one  Joe  Watson,  and 
would  have  realized  a  net  profit  of  $190  on 
the  sale  if  the  telegram  had  been  delivered. 

[1,2]  Appellant  urged  a  general  demurrer 
and  numerous  special  exceptions  to  the  pe- 
tition, among  others,  one  to  the  effect  that, 
as  appellee  was  suing  to  recover  special 
damages,  it  was  necessary  for  him  to  aver 
that  appellant  had  notice  of  snch  contract  of 
resale  to  Watson,  as  claimed  by  him,  at  or 
prior  to  the  delivery  to  it  of  said  message. 
The  petition  did  not  contain  such  allegation, 
for  which  reason  appellant  Insists  that  the 
same  is  defective,  dtlug  in  support  of  its  con- 
tention the  following  cases:  Railway  Co.  v. 
Brown,  33  Tex.  Civ.  App.  23T,  76  S.  W,  680; 
Telegraph  Co.  v.  Thomas,  7  Tex.  Civ.  App. 
105,  26  S.  W.  117;  Telegraph  Co.  v.  Grocer 
Co.,  28  S.  W.  905;  Telegraph  Co.  v.  True, 
101  Tex.  236,  106  S.  W.  315 ;  Telegraph  Co. 
V.  Barkley,  62  Tex.  Civ.  App.  573,  131  S.  W. 
849 ;  EUiott  v.  Telegraph  Co.,  75  Tex.  18,  12 
S.  W.  954,  16  Am.  St.  Bep.  872 ;  Clark  Mfg. 
Co.  v.  Telegraph  Co.,  152  N.  0.  157,  67  S.  E. 
329,  27  L..  B.  A.  (N.  S.)  643;  Evans  v.  Tele- 
graph Co.,  102  Iowa,  219,  71  N.  W.  219. 

The  cases  cited  are  in  point,  and  if  the 
instant  case  had  been  originally  filed  in  the 
district  or  county  court,  we  would  sustain 
appellant's  contention ;  but  the  rule  is  quite 
different  when  applied  to  a  case  originating 
in  the  justice's  court.  Article  2326,  vol.  2, 
Vernon's  Sayles'  Civ,  Stats.,  provides  that 
pleadings  in  the  justice's  court  shall  be  oral, 
except  where  otherwise  specially  provided, 
but  a  brief  statement  thereof  may  be  noted 
on  the  docket .  It  is  well  settled  in  this  state 
that  the  rules  applicable  to  formal  written 
pleadings  in  the  district  and  county  courts 
have  no  application  to  proceedings  in  the  jus- 
tice's court.  The  fullness  and  particularity 
required  of  written  pleadings  are  dispensed 
with  in  the  Justice's  court.  See  I.  &  G.  N. 
By.  Co.  T.  Philips,  63  Tex.  690 ;  also  I.  &  G. 
N.  By.  Co.  V.  Donalson,  2  Willson,  Civ.  Cas. 
Ct.  App.  i  239.  See,  also,  ThreadglU  v. 
Shaw,  130  S.  W.  707,  and  authorities  there 
cited.  And  this  is  true  even  if  the  pleadings 
in  the  justice's  court  be  in  writing.  See 
Howard  v.  iabj,  42  Tex.  Civ,  App.  42,  93  S. 
W.  225.  And  the  pleadings  on  appeal  from 
the  justice  to  the  county  court  are  governed 
by  rules  applicable  in  the  justice's  court. 
See  Threadgill  v.  Shaw,  supra;  Barnes  v. 
Sparks,  62  Tex.  Civ.  App.  451,  130  S.  W.  610. 
We  think  the  petition  stated  a  good  cause 
of  action,  and,  under  the  decisions  above  cit- 
ed, was  not  required  to  contain  the  allegations 
mentioned,  for  which  reason  we  overrule  ap- 
pellant's assignments  of  error  assailing  same. 

[3]  Appellant  is  mistaken  in  the  contention 
that  its  agent  was  not  notified  of  the  pur- 
poses and  object  of  the  message  at  the  time 
it  was  delivered  for  transmission.  Appellee 
testified  as  follows: 

"The  Western  Union  Telegraph  Company's 
agents  Jackson  and  Kogeis  knew  me  and  knew 
what  business  I  was  aagagod  in.     I  had  tt^ 


quent  transactlonB  with  them  In  shipping  cattle. 
They  knew  the  purposes  of  the  telegram  I  had 
received  and  was  attempting  to  send.  I  told 
them." 

We  have  examined  the  remaining  assign- 
ments, and  regard  them  as  not  well  taken. 

Finding  no  error  in  the  proceedings  of  the 
trial  court,  its  judgment  Is  in  all  respects 
affirmed. 

Affirmed. 

Od  Motion  for  Rehearing. 

[4]  This  being  an  action  to  recover  special 
damages,  it  is  insisted  by  appellant  that  it 
was  essential  to  show  that  the  telegraph  com- 
pany had  notice  of  the  resale  of  the  cattle 
at  the  time  it  received  the  telegram  for  trans- 
mission. In  the  original  opinion  we  recited  a 
conversation  occurring  between  appellee  and 
the  agents  of  the  company,  in  which  he  claim- 
ed to  have  notified  them  of  such  contract  and 
the  punwse  and  object  of  the  telegram.  But 
it  is  contended  on  the  part  of  appellant  that 
this  conversation  did  not  occur  at  the  time 
the  telegram  was  delivered  to  the  company's 
agents,  but  several  days  thereafter,  for  which 
reason  it  is  insisted  that  the  evidence  is  in- 
sufficient to  warrant  the  verdict  in  appellee's 
favor.  Conceding  that  the  conversation  did 
not  occur  at  the  time  of  the  delivery  of  the 
telegram  to  appellant's  agents,  still  it  does 
not  follow  that  appellant  would  be  entitled  to 
have  the  verdict  set  aside,  for  the  reason  that 
the  court  submitted  the  case  to  the  jury  on  a 
general  charge  whldi  authorized  a  recovery 
by  appellee  without  such  proof,  and  which 
charge  must  be  regarded  as  approved  by  ap- 
pellant, since  it  failed  to  except  thereto.  See 
Acts  1913,  p.  113;  article  2061,  vol.  2,  Ver- 
non's Sayles*  Bev.  Civ.  Stats.;  Floegge  v. 
Meyer,  172  S.  W.  194;  Bailway  Co.  v.  Bartek, 
177  S.  W.  139;  Bailway  Co.  v.  Alcorn,  178 
S.  W.  833;  Steele  v.  Dover,  170  S.  W.  813; 
Railway  Co.  v.  Barnes,  168  S.  W.  991 ;  Elser 
V.  Putnam,  171  S.  W.  1052 ;  Railway  Co.  v. 
Wadsack,  166  S.  W.  45;  I.  &  G.  N.  By.  Co.  v. 
Bland,  181  S.  W.  504.  See,  also,  Hume  v.  Car- 
penter, 188  S.  W.  707,  decided  by  this  court 
June  14,  1916,  not  yet  published.  Nor  was 
any  special  charge  requested  by  appellant 
covering  this  feature  of  the  case. 

It  is  true  that  appellant  did  ask  a  peremp- 
tory charge  In  its  favor,  but  reserved  no  ex- 
ception to  the  refusal  of  the  court  to  give 
the  same.  As  appellant,  under  the  authori- 
ties above  cited,  must  be  regarded  as  having 
acquiesced  in  the  charge  given,  it  cannot 
now,  we  hold,  complain  that  the  verdict  is  un- 
supported by  the  evidence,  because  it  failed 
to  show  want  of  notice  of  the  purpose  anfi  ob- 
ject of  the  telegram  when  delivered;  and 
especially  is  this  true  where  the  evidence, 
as  in  the  instant  case,  under  the  charge  as 
given,  warrants  the  verdict. 

So  believing,  we  think  the'  motion  for  re- 
hearing should  be  overruled;  and  it  is  so  or- 
dered. 

Motion  overruled.  _.  . 
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NOB  ▼.  DAVIS  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct.  13, 1916.) 

1.  JUDOlfF.NT  <^=>384— OONCLUBIVENEBS. 

A  r^nlarly  entered  judgment,  after  adjourn- 
meut  of  the  court  at  which  it  was  rendered,  be- 
comes final  and  cannot  be  vacated,  set  aside, 
or  modified,  except  on  petition  filed  for  that  pur- 
pose under  av.  Code  Prac.  §§  344,  519,  620. 

[E6.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S8  727-732 ;  Dec  Dig.  <&=>384.] 

2.  Nbw   Tbiai.  «=s>ie7(3)— Actions  mr— Pk- 

TTnON— SUFFICIBNCT. 

A  petition,  in  an  action  to  set  aside  a  Judg- 
ment and  for  new  trial,  under  Civ.  Code  Praa 
S  518,  for  unayoldable  casualty  or  misfortane, 
must  show  the  judgment  to  be  vacated,  and  must 
set  out  the  proceedings  in  the  action,  or  make 
the  record  a  part  of  the  petition,  since  such  an 
action  whether,  under  Civ.  Code  Prac.  |i  618, 
519,  or  620,  is  a  new  and  independent  action,  by 
which  nothing  is  brought  to  the  attention  of  the 
court  except  wliat  is  contained  in  the  pleading. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  246-249 ;  Dec.  Dig.  <S=»167(3).] 

3.  Nbw  Tmal  «=>167(3)— Aotions  foe— P«- 
TinoK— Shfucwmcy. 

In  such  an  action,  the  petition  most  also 
set  out  facts  constituting  a  valid  defeiise  to  the 
cause  in  which  the  judgment  cpmplained  of  was 
rendered. 

[£<d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §i  246-249;  Dec.  Dig.  <8=»167(3).] 

4.  New  Tkial  <S=»167(3)— Action  fob— Vaoa- 
noN— Petitio  N— SurriciBWCY. 

In  such  an  action,  the  petition  must  also 
state  facts  showing  that  plaintiff  was  prevented 
from  appearing  in  obedience  to  summons  or  de- 
fending the  action  by  unavoidable  casualty  or 
misfortune,  which  ordinary  prudence  could  not 
have  guarded  against 

[Kd.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  fg  246-249 ;  Dec.  Dig.  <8=»167(8).] 

6.  New  Tbiai,  «=»167(3)— Action  fob— Peti- 
tion— SumCIENCy— "UNAVOIDABLE  Ca8U- 
AITT." 

An  action  to  set  aside  a  judgment  or  for  a 
new  trial  under  Civ.  Code  Prac.  §  518,  subsec.  7, 
for  unavoidable  casualty  or  misfortune,  cannot 
be  maintained  where  the  petition  shows  that 
plaintiff,  being  served  with  summons  and  being 
informed  by  a  third  party  that  he  was  not  in- 
volved in  the  suit,  made  no  effort  to  defend,  but 
forgot  the  matter,  since  the  casualty  to  warrant 
new  trial  must  be  unavoidable,  and  be  such  as 
would  prevent  plaintiff  from  attending  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  §{  246-249 ;  Dec.  Dig.  «8=>167(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Unavoidable  Casualty.] 

Appeal  from  Circuit  Court,  Christian 
Coanty. 

Snit  by  A.  D.  Noe  against  Bilnton  B. 
Davis  and  another.  Jndgment  sustaining 
demurrer  to  the  amended  petition,  and  plain- 
tiff appeals.    Affinnedi. 

Jobn  Feland,  of  BopUnsrille,  tor  appellant. 
Alvan  H.  Clark  and  Linton  &  Clark,  aU  of 
HopkinsviUe,  and  Dallam,  Famsley  &  Means, 
of  LoulsrlUe,  for  appellees. 

HTTBT,  3.  This  Is  an  appeal  from  a  Judg- 
ment of  the  Christian  drcult  court,  which 
sustained  a  general  demurrer  to  the  petition, 
as  amended,  of  the  appellant,  and,  he  declin- 


ing to  plead  further,  the  petition  as  amend- 
ed was  dismissed.  The  appellee  Brlnton  B. 
Davis  had  theretofore  recovered  a  personal 
Judgment  in  the  same  court  against  the  ap- 
pellant and  the  Hopklnsville  Apartment  Com- 
pany for  the  sum  of  $760,  and  obtained  an  ex- 
ecution of  fieri  facias  upon  the  Judgment  and 
placed  same  in  the  hands  of  the  appellee 
Jewell  Smith,  the  sheriff  of  the  county  oC 
Christian,  for  collection.  The  appellant  then 
filed  his  action  in  the  same  court,  by  which 
he  sought  to  have  the  Judgment  against  him 
vacated  and  set  aside  and  a  new  trial  grant- 
ed to  him.  l%ereafter  he  filed  an  amend- 
ment to  his  petition,  and  the  appellees  de- 
-murred  generally  to  the  petition  and  the  peti- 
tion as  amended,  with  the  result  as  stated 
above.  The  question  for  decision  is:  Does 
the  petition  as  amended  contain  a  statement 
of  facts  whldi  is  sufficient  to  ccmstitnte  a 
cause  of  action  for  the  relief  sought?  The 
averments  of  the  petition  and  its  amendment 
are  too  lengthy  to  be  set  out  in  an  opinion, 
and  we  will  content  ourselves  with  a  state- 
ment of  the  substance  of  the  material  allega- 
tions. It  appears  from  the  petition  as  amend- 
ed that  on  the  2eth  day  of  May,  1914,  the 
appellee  filed  the  action  In  which  the  Judg- 
ment was  recovered,  which  is  herein  sought 
to  be  vacated,  against  the  HopkinsviUe  Apart- 
ment Company,  Frank  M.  Fisher,  H.  T. 
O'Kane,  and  appellant;  that  a  summons  was 
issued  upon  the  petition  in  the  action  in  the 
regular  way,  and  was  thereafter,  on  the  28th 
day  of  May,  1914,  executed  upon  appellant, 
by  the  sheriff  of  the  county,  by  delivering  to 
Mm  a  copy  of  the  summons.  The  regular 
terms  of  the  Christian  circuit  court  begin  on 
the  first  Monday  in  June,  and  on  the  fourth 
Monday  of  February,  and  on  the  fourth  Mon- 
day of  September.  The  day  upon  which  ap- 
pellant was  called  upon  to  plead  to  the  action 
was  the  first  Monday  of  July,  after  the  serv- 
ice of  the  summons  upon  him,  and  the  action 
was  an  appearance  to  the  regular  Septem- 
ber term.  The  appellant  did  not,  at  any 
time,  appear,  plead  to  the  action,  or  defend 
it  in  any  way,  and  on  the  6th  day  of  Novem- 
ber, 1914,  which  was  the  thirty-sixth  day  of 
the  September  term,  a  Judgment  was  render- 
ed in  favor  of  the  appellee  Davis,  by  default, 
against  appellant  and  the  HopkinsviUe  Apart- 
ment Company.  The  appellant  did  not  make' 
any  effort  at  that  term  to  obtain  a  new  trial 
or  to  have  the  Judgment  vacated  or  set  aside, 
and  gave  the  matter  bo  attention  whatever. 
The  Christian  circuit  court  thereafter  ad- 
journed for  the  t«iftu. 

[1,2]  There  is  no  contention  that  the  Judg- 
ment sought  to  be  vacated  was  not  regularly 
entered.  Hence,  after  the  adjournment  of 
the  court  at  which  it  was  rendered,  it  became 
final  and  could  not  be  vacated,  set  aside,  or 
modified,  except  upon  a  petition  filed  for  tliat 
purpose,  as  provided  in  sections  344,  619,  and 
520  of  the  Civil  Code.     If  the  ground  upon 
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which  the  Judgment  la  sought  to  be  set  aside, 
and  the  application  is  made  after  the  term 
at  which  the  judgment  is  rendered,  be  un- 
avoidable casualty  or  misfortune,  which  pre- 
vented the  party  from  appearing  or  defend- 
ing the  action,  the  proceeding  to  vacate  the 
Judgment  must  be — 

"by  petition  verified  by  affidavit,  setting  forth 
the  judgment,  the  grounds  to  vacate  or  modi^ 
it,  and  the  defense  to  the  action,  if  the  party 
applying  was  defendant."  Section  520;  section 
518,  subsection  7,  Civil  Code. 

A  petition  in  an  action  instituted  by  vir- 
tue of  this  section,  to  be  sufficient  In  law, 
must  state: 

(1)  The  judgment  sought  to  be  vacated  and 
the  proceedings  in  the  action  in  which  the 
Judgment  was  rendered  must  be  fully  set  out, 
or  the  record  made  a  part  of  the  petition. 
It  has  been  held  in  a  number  of  cases  that 
regularly  the  record  in  the  action  in  which 
the  jud^ent  sought  to  be  set  aside  was  ren- 
dered should  be  made  a  part  of  the  petition 
for  a  new  trlah  An  action  for  a  new  trial, 
in  pursuance  to  sections  518,  619,  and  620 
of  the  Civil  Code,  is  a  new  and  Independent 
action,  and  nothing  is  brought  by  it  to  the 
attention  of  the  court  except  what  Is  con- 
tained In  the  pleadings.  Section  521  provides 
that  the  Judgment  shall  not  be  set  aside  until 
it  is  adjudged  that  the  plaintiff  has  a  valid 
defense  to  the  action  in  which  the  Judgment 
was  rendered.  It  Is  apparent  that  It  would 
be  idle  to  set  aside  a  Judgment  and  grant  a 
new  trial  upon  the  application  of  a  defend- 
ant, unless  he  had  a  valid  defense  to  the  ac- 
tion In  which  the  Judgment  was  rendered. 
Hence  It  is  necessary  to  set  out  in  the  peti- 
tion for  a  new  trial  all  the  proceedings  and 
the  issues,  that  the  court  may  be  able  to  tell 
whether  the  proposed  defense  pleaded  in  the 
petition  will  constitute  a  valid  defense  to 
the  matters  pleaded  in  the  action  in  which 
the  Judgment  sought  to  be  vacated  was  re- 
covered. Louisville  Tobacco  Warehouse  Co. 
V.  Wood  &  Bumgnrdner,  82  S.  W.  456,  26  Ky. 
Law  Rep.  769 ;  Rice  v.  Wyatt,  76  S.  W.  1087, 
25  Ky.  Law  Rep.  1Q0O;  Weir  v.  Wrfr,  45  S. 
W.  66,  19  Ky.  Law  Rep.  2005;  Overstreet  v. 
Brown,  62  S.  W.  886,  23  Ky.  Law  R^.  817; 
Johnson  v.  Carter,  63  S.  W.  485,  23  Ky.  Law 
Rep.  591;  Flint  v.  I.  C.  B.  R.  Co.,  97  S.  Wl 
736,  29  Ky.  Law  Rep.  114^. 

The  appellant  does  not  ref»  to  nor  make 
the  record.  In  the  suit  In  which  the  Judg- 
ment he  seeks  to  vacate  was  rendered,  a  part 
of  his  petition  nor  amended  petition.  He 
only  sets  out  in  his  petition  and  amended  pe- 
tition certain  of  the  things  alleged  In  the  peti- 
tion in  the  suit  in  which  the  Judgment  was 
rendered,  and  discloses  the  fact  that  an  ex- 
hibit was  filed  In  that  action,  which  he  does 
not  disclose  the  nature  of.  He  does  not  al- 
lege in  his  petition  that  be  has  stated  or  set 
out  in  it  all  the  grounds  for  recovery,  which 
were  stated  and  relied  upon  In  the  petition 
in  the  action  In  which  the  Judgment  he  seeks 
to  vacate  was  rendered.     Hence  the  court 


cannot  know  whether  or  not  the  &cts  plead- 
ed in  his  petition,  as  the  defense  which  be 
would  make  to  the  action.  If  permitted,  cod- 
stltute  a  valid  defense  to  the  suit  of  appel- 
lee against  him. 

[3]  (2)  In  the  petition  of  a  defendant  for  a 
new  trial,  after  setting  out  the  cause  of  ac- 
tion against  him  fully,  so  that  the  court  can 
determine  when  a  valid  defense  to  it  is  stat- 
ed, the  petition  must  then  set  out  facts 
which  will  constitute  a  valid  defense  to  the 
cause  of  action  for  whldti  the  Judgment  com- 
plained of  was  rendered.  It  is  apparent  that 
when  a  default  judgment  is  sought  to  be  va- 
cated. If  the  petition  for  a  new  trial  does  not 
disclose  all  the  grounds  upon  which  the  cause 
of  action  rests  and  upon  which  the  Judgment 
complained  of  was  rendered  the  court  win 
be  unable  to  adjudge  whether  the  defense 
pleaded  Is  a  valid  one. 

[4]  (3)  In  addition  to  setting  out  substan- 
tially the  averments  of  the  petition  upon 
which  the  default  judgment  was  rendered, 
or  making  the  petition  and  proceedings  a 
part  of  the  petition  for  a  new  trial,  and  a 
valid  defense,  to  constitute  a  cause  of  action 
for  a  new  trial,  under  section  618,  subsec. 
7,  of  the  Civil  Code,  the  petition  must  state 
facts  which  show  that  the  plaintiff  was  pre- 
vented from  appearing  In  obedience  to  the 
summons,  or  from  defending  the  action,  b; 
some  unavoidable  casualty  or  misfortune 
which  ordinary  prudence  could  not  have 
guarded  against.  It  is  fundamental  that  a 
litigant  is  entitled  to  his  day  In  court,  but  he 
Is  entitled  to  only  one  day.  A  defendant  is 
required  to  be  served  with  a  summons.  The 
purpose  of  the  summons  is  to  warn  him  that 
an  action  has  been  Hied  against  him,  and  that 
the  plaintiff  in  that  action  Is  seeking  a  Judg- 
ment of  some  character  or  other  against  bin, 
and  it  then  becomes  his  duty  to  ascertain  the 
nature  of  the  suit  and  the  character  of  relief 
sought  against  him,  and  to  go  diligently 
about  preparing  his  defense,  if  any  he  has. 
The  court,  in  Overstreet  v.  Brown,  62  S.  W. 
885,  23  Ky.  Law  Rep.  317,  said: 

"If  he  waits  until  after  a  final  judgment  has 
been  entcrpd,  without  exercising  that  diligDnce 
which  the  law  retniircs  of  him,  and  without  any 
fault  of  the  plaintiff  in  the  action',  he  is  with- 
out remedy." 

[S]  In  the  Instant  case,  the  appellant  does 
not  plead  that  he  was  prevented  from  mak- 
ing a  defense  to  the  action,  In  which  the 
judgment,  sought  to  be  vacated,  was  ren- 
dered, by  any  fraud  or  misdoing  of  the  ap- 
pellee, who  recovered  the  Judgment.  He  does 
not  claim  that  any  accident  or  surprise,  which 
ordinary  prudence  could  not  have  guarded 
against,  prevented  him  from  appearhig 
or  defending  the  action.  He  alleges  that  he 
was  prevented  from  defending  the  action  by 
an  unavoidable  casualty.  He  admits  that  be 
was  served  with  a  summons.  He  did  not  ex- 
amine the  record  to  find  out  what  he  was 
sued  for,  nor  did  he  have  any  one  else  to  do 
it  for  him.    The  casualty  which  he  pleads 
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and  relies  upon  was  that  he  knew  that  be 
did  not  personally  owe  the  appellee  any- 
thing; that  he  was  informed,  by  whom  he 
does  not  say,  that  the  suit  was  an  effort  on 
the  itart  of  appellee  to  fix  liability  upon  the 
various  persons  who  had  agreed  among  them- 
selves to  make  an  effort  to  organize  the  H<^ 
kinsTllle  Apartment  Company,  and  although 
he  was  one  of  them,  he  took  no  steps  to  de- 
fend the  suit  or  to  learn  what  it  sought ;  he 
wrote  a  letter  to  Frank  M.  Fisher  and  noti- 
fied him  of  the  salt  against  the  Hopkinavllle 
Apartment  Company ;  that  afterwards  Fisher 
came  to  Hopkiusvllle  to  see  him  and  assured 
him  that  there  was  no  liability  attached  to 
anybody  on  account  of  the  claim  set  np  by 
appeUee,  but  that  he  would  look  after  it  and 
see  that  a  defense  was  made  Ln  behalf  of  the 
company,  when  the  case  was  called ;  that  he 
was -in  no  way  personally  liable  to  appellee; 
be  accepted  and  relied  upon  the  assurances 
and  representations  made  to  him  by  Fisher ; 
be  failed  to  answer  the  petition,  and  dis- 
missed it  from  his  mind,  believing  that  what- 
ever defense  was  necessary  would  be  made 
by  Fisher,  or  some  of  the  others  who  were 
active  in  thetr  efforts  to  create  the  corpora- 
tion ;  that  he  was  informed  that  appellee  did 
not  seek  a  judgment  against  him  personally. 
No  reason  is  given  for  Fisher's  failure  to  de- 
fend, or  have  defended,  the  suit  Fisher's 
promise  was  to  defend  the  cause  for  the  cor- 
poration and  not  for  appellant,  but  If  he  had 
promised  to  defend  it  for  appellant,  it  would 
not  avail  him  anything  because  Fisher  would 
then  have  been  appellant's  agent,  and  his 
negligence  Is  the  negligence  of  appellant. 
Payton  v.  McQuown,  97  Ky.  757,  81  8.  W. 
874,  17  Ky.  Law  Rep.  518,  31  L.  R.  A.  S3,  63 
Am.  St  Rep.  437;  Patterson  v.  Matthews,  3 
Bibb,  80;  1  Hugh  on  Injunctions,  g  210; 
Smith  V.  Morrison,  3  A.  K.  Marsh.  81.  The 
defendant  could  not  have  been  much  more 
negligent  than  his  petition  shows  him  to 
have  been,  or  to  have  given  his  case  less 
attention.  The  Judgment  was  not  rendered 
for  over  five  months  after  he  was  served 
with  a  summons.  It  is  not  enough  that  ap- 
pellant should  acconnt  for  his  absence  at  the 
trial,  but  he  must  show  some  diligence  in 
defending  the  suit  against  him.  Whether 
Fisher  was  a  lawyer  does  not  appear.  A  par- 
ty who  Is  sued  cannot  rely  upon  mere  mmor 
as  to  the  character  of  a  suit  against  him, 
and  fall  to  give  it  any  attention,  and  then, 
after  final  judgment,  for  the  first  time  un- 
dertake to  make  a  defense.  If  such  grounds 
could  be  made  available  for  a  new  trial  it 
would  be  impossible  to  ever  know  when  a 
litigation  had  ended.  The  courts  have  uni- 
formly held  that  a  new  trial  will  not  be 
granted  to  a  party  whose  only  claim  for  one 
Is  that  the  judgment  went  against  him  be- 
cause of  his  own  neglect,  or  that  of  his 
agent.  The  casualty  or  misfortune  which 
will  entitle  a  party  to  a  new  trial  Is  snCh  a 


casualty  or  misfortune  that,  ordinary  care 
could  not  guard  against,  and  which  prevent- 
ed the  party  from  appearing  or  making  a  de- 
fense. Bone  V.  Blankenbaker,  71  S.  W.  638, 
24  Ky.  Law  Rep.  1438;  Kirk  v.  Oover,  96 
S.  W.  824.  29  Ky.  Law  Rep.  1046 ;  Mussln  v. 
Collins,  1  A.  K.  Marsh.  350 ;  Holburn  v.  Neal, 
4  Dana,  120;  Landrum  v.  Farmer,  7  Bush, 
46;  Voltz  V.  Tutt,  13  Ky.  Low  Rep.  877; 
Prater  v.  Campbell,  110  Ky.  23,  60  S.  W.  918, 
22  Ky.  Law  Rep.  1510 ;  L.  &  N.  R.  R.  Co.  v. 
Blckel,  97  Ky.  222,  30  S.  W.  600,  17  Ky.  Law 
Rep.  107;  White  v.  Richards,  49  S.  W.  337, 
20  Ky.  Law  Rep.  1369 ;  Snelllng  v.  Lewis,  78 
8.  W.  1134,  25  Ky.  Law  Rep.  1856;  French 
V.  Bversole,  32  S.  W.  211,  17  Ky.  Law  Rep. 
817;  Cooley  v.  Barbourville  Land  Co.,  43 
8.  W.  464,  19  Ky.  Law  Rep.  1454.  In  the  in- 
stant case,  it  is  apparent  that,  with  the  ex- 
ercise of  the  slightest  degree  of  care  and  dili- 
gence upon  the  part  of  appellant,  he  would 
have  known  all  about  the  suit  against  him, 
and  could  have  interposed  any  defense  which 
he  desired.  The  appellant  cannot  be  re- 
lieved from  the  consequences  of  his  own  neg- 
lect, when  the  appellee  was  without  fault. 
The  averments  of  his  petition  do  not  show 
any  casualty  that  prevented  appellant  from, 
in  any  way,  appearing  and  defending  the  suit 
against  blm. 
The  Judgment  Is  therefore  affirmed. 


COMMONWEALTH  v.  BASSETT  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  10, 1916.) 

1.  Statdtks  iS=»114(1)— "Undeb  an  Assumed 
OB  Fictitious  Nami!"— Subject  and  Title. 

Const,  i  51,  requiriaK  the  subject  of  an  act 
to  be  expressed  in  the  title,  is  satisfied  by  Act 
March  21,  1906  (Ky.  St  {  199b),  the  title  of 
which  relates  to  the  carrying  on  of  business 
"under  an  assumed  or  fictitious  name,"  while 
the  body  treats  of  buatness  transacted  "under 
an  assumed  name  or  under  any  designation, 
name,  or  style"  which  Is  the  same,  in  substance; 
the  statute  regulating  the  conduct  of  business 
where  the  real  name  of  at  least  one  of  the  in- 
dividuals carrying  it  on  does  not  appear  in  the 
name,  deaignation,  or  style  of  business. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  g  145;   Dec.  Dig.  i8=»114(l).] 

2.  Pabtneeship  iS=>e4  —  Naub  or  Fibm  — 
Statutory  Rbquibement. 

Under  Act  March  21,  1906  (Ky.  St  g  199b) 
g  4,  providing  that  the  act  shall  not  apply  to 
use  of  a  partnership  name  which  includes  the 
true  real  name  of  at  least  one  of  the  partners 
using  the  simiame  ot  the  partners  in  the  firm 
name  is  enough. 

^f^-^*'**.rS5'"..2''**X«=^<^''i  see  Partnership. 
Cent  Dig.  gg  87-91;   Dec.  Dig.  «=364.] 

Appeal  from  CXrcult  CJonrt,  Wayne  County, 
Demurrer    to    indictment   against    George 
Bassett  and  another  was  sustained,  and  the 
Commonwealth  appeals.    Affirmed. 

W.  N.  Fllppen,  of  Somerset,  and  M.  M.  Lo- 
gan, Atty.  Gen.,  for  the  Ck>mmonwealth.  O. 
B.  Bertram,  of  Monticello,  for  appellees. 
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MILLER,  0.  J.  Oeorge  Bassett  and  How- 
ell Bassett  were  indicted  for  the  offense  of 
carrying  on  business  nnder  the  assumed 
name,  designation,  and  style  of  the  "Bassett 
Hardwood  Manufacturing  Company,"  with- 
out having  first  filed  in  the  county  court 
clerk's  office  a  certificate  setting  forth  the 
name  under  which  said  business  was  to  be 
conducted  or  transacted,  and  the  true  or  real 
full  name  or  names  of  the  person  or  persons 
owning,  conducting,  or  transacting  the  same, 
with  their  post  office  addresses,  as  Is  required 
by  the  act  of  1906,  now  section  190b  of  the 
Kentucky  Statutes. 

The  circuit  court  sustained  a  demurrer  to 
the  indictment,  and  the  commonwealth  ap- 
peals. 

[1]  1.  Appellees  Insist  that  the  act  of  1906 
Is  unconstitutional  because  it  violates  section 
61  of  the  Constitution,  which  provides  that 
no  law  enacted  by  the  G^ieral  Assembly 
shall  relate  to  more  than  one  subject,  which 
shall  be  expressed  in  the  title.  The  act  of 
1906  (Laws  1906,  a  83)  is  entitlM  "An  act 
regulating  the  carrying  on  of  business  un- 
der an  assumed  or  fictitious  name,"  while 
the  body  of  the  act  makes  it  unlawful  for 
any  person  to  carry  on  business  In  this  state 
"under  an  assumed  name,  or  under  any  des- 
ignation,  name  or  style,  corporate  or  other- 
wise, other  than  the  real  name  or  names  of 
the  individual  or  individuals  conducting  or 
transacting  such  business,"  without  filing  the 
required  certificate  in  the  clerk's  office. 

It  is  argued  that  by  reading  the  title  of  the 
act  one  could  not  understand  that  it  was  in- 
tended to  be  a  violation  of  the  law  to  use 
any  designation,  name,  or  style,  corporate  or 
otherwise,  since  that  would  be  a  departure 
from  the  title  of  the  act;  that,  in  order  to 
violate  this  statute,  the  name  used  must  be 
either  assumed  or  fictitious ;  and,  consequent- 
ly, that  that  part  of  the  body  of  the  act  which 
makes  it  a  violation  of  the  law  to  do  busi- 
ness under  "any  designation,  name  or  style" 
is  foreign  to  the  title,  and  makes  the  act  un- 
constitutional. It  will  be  noticed,  however, 
that  the  body  of  the  act  is  not  confined  to  the 
regulation  of  business  carried  on  under  "any 
designation,  name  or  style,"  but  that  it  ap- 
plies to  all  business  carried  on  in  this  state 
"under  an  assumed  name,  or  under  any  desig- 
nation, name  or  style." 

The  title  relates  to  ,the  carrying  on  of  busi- 
ness "under  an  assumed  or  fictitious  name," 
while  the  body  of  the  act  treats  of  business 
transacted  under  an  assumed  name  or  under 
any  designation,  name,  or  style,  which  is  the 
same,  In  substance,  as  doing  business  u^ider 
an  assumed  or  fictitious  name. 

If  all  the  provisioas  of  an  act  relating  to 
the  same  subject  are  naturally  connected,  and 
are  not  foreign  to  the  subject  expressed  in 
the  title,  it  will  be  sufficient.  Burnside  v. 
Lincoln  County  Court,  86  Ky.  423,  16  S.  W. 
276,  9  Ky.  Law  Rep.  635 ;  Mark  v.  Bloom,  141 
Ky.  474,  133  S.  W.  203. 


The  purpose  of  section  51  of  the  Constitu- 
tion being  to  prevent  logrolling  legislation, 
surprise,  or  fraud  upon  the  Legislature,  and 
to  fairly  apprise  the  people  ttirough  the  usu- 
al publication  of  legislative  proceedings,  of 
the  subjects  of  legislation  under  considera- 
tion, it  is  clear  those  puriwses  have  been  ac- 
complished in  this  instance.  Cooley's  Const 
Lim.  (7th  Ed.)  p.  205 :  B.  T.  Erianger  Graded 
School  District  v.  Tate,  165  Ky.  296,  159  S. 
W.  777. 

2.  We  are  advised,  by  the  briefs,  that  the 
trial  court  sustained  the  demurrer  to  the  in- 
dictment because  the  "Bassett  Hardwood 
Manufacturing  Company"  was  neither  an 
assumed  nor  a  fictitious  name,  although  it 
might  be  a  style,  designation,  or  name  mesa- 
tioned  in  the  body  of  the  act,  that  it  must 
be  construed  to  apply  to  business  conducted 
only  under  an  assumed  or  fictitious  name, 
and,  that  this  case  was  not  covered  by  the 
act.  We  cannot,  however,  concur  In  this 
view. 

The  purpose  of  the  act  was  to  enable  the 
public  and  those  dealing  with  a  business  not 
conducted  in  the  real  name  of  at  least  one 
of  the  owners  thereof  to  be  informed  as  to 
whom  they  were  dealing  with.  It  was  not 
Intended  by  the  title  of  the  act  to  restrict 
the  operation  of  the  act  to  assumed  or  ficti- 
tious names,  to  the  exclusion  of  such  busi- 
ness as  might  be  carried  on  under  a  designa- 
tion, name,  or  style.  The  words  "assumed  or 
fictitious  names"  were  used  in  the  title  in 
their  broad  sense,  and  Include  that  character 
of  partnerships,  names,  or  styles  embraced 
in  the  words  "assumed  name,"  "designation," 
"names,"  and  "styles,"  used  in  the  body  of 
the  act.  They  all  mean  substantially  the 
same  thing,  and  are  words  used  to  describe 
the  name  of  any  business  that  is  not  carried 
on  in  the  real  name  of  at  least  one  of  the 
parties  interested  in  such  business. 

There  is,  therefore,  only  one  subject  at- 
tempted to  be  legislated  upon,  either  in  the 
title  or  in  the  act,  and  that  is  tbe  regulation 
of  the  conduct  of  business  in  those  cases 
where  tbe  real  name  of  at  least  one  of  the 
individuals  carrying  on  such  business  does 
not  appear  in  tbe  name,  designation,  or  style 
of  the  business.  Under  the  rule  that  tbe 
title  must  be  fairly  e^qpressive  of  the  con- 
text of  the  act  and  is  to  be  read  in  connec- 
tion with  it  in  determining  the  meaning  of 
the  act,  we  are  of  opinion,  not  only  that 
the  requirements  of  section  51  of  the  Con- 
stitution have  been  satisfied  in  this  instance, 
but  that  the  statute  covers  cases  where  busi- 
ness Is  carried  on  either  under  an  assumed 
or  fictitious  name,  or  under  a  designation  and 
style. 

[2]  3.  However,  subsection  4  of  the  act  of 
1906  provides  as  follows: 

"This  act  shall  in  no  wa^  affect  or  apply  to 
any  corporation  duly  organized  under  the  laws 
of  this  state,  or  any  corporation  organized  un- 
der tbe  laws  of  any  otfaer  state  and  lawfully 
doinfc  btMiness  in  this  state,  nor  shall  this  act 
be  deemed  or  construed  to  prevent  tbe  lawful 
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use  of  a  partnership  name  or  designation,  pro- 
vided that  Bnch  partnership  name  or  designa- 
tion shall  include  the  tme  real  name  of  at  least 
one  of  such  persons  transacting  business." 

In  the  business  conducted  by  George  Bas- 
eett  and  Howell  Bassett,  we  therefore  bave 
this  further  question: 

"Do  they  come  within  the  exemption  provid- 
ed by  subsection  4  above  quoted,  when  uey  do 
business  under  the  name  and  style  of  the  'Bas- 
sett  Hardwood  Manufacturing  Company?"' 

The  commonwealth  contends  that  the  pur- 
pose of  the  act  being  to  Inform  the  public 
and  those  dealing  with  such  business  con- 
cerns, as  to  the  persons  with  whom  they  are 
dealing,  the  vae  of  the  surname  of  one  of  the 
members  does  not  satisfy  the  statute.  We  do 
not,  however,  so  read  the  statute.  Its  pur- 
pose was  to  exempt  partnerships  from  the 
duty  of  flllng  the  statutory  notice  so  long  as 
the  partnertthip  name  or  designation  was  suf- 
tlclently  distinctive  to  identify  It  with  the 
partners.  This  end  is  fully  accomplished  by 
using  the  surname  of  the  partners.  This 
precise  question  was  lately  before  the  court 
in  the  case  of  Commonwealth  v.  Blchey,  171 
Ey.  330,  188  S.  W.  397,  and  was  decided  In 
conformity  with  tha  view  above  exprestied. 

Judgment  affirmed. 


VANDEKPOOL'S      HEIES      v.      VANDBE- 

POOL'S  HEIRS  'Am)  CBBDITOBS. 
(Court  of  Appeals  of  Kentucky.    Oct  10,  1916.) 

1.  ArvMAij- ATto  Ebbob  «s>909(2)— Pbesuiif- 
noK— Valub  of  Land— Fobmbb  Opinion. 

Merely  because  the  Court  of  Appeals  in  its 
opinion  on  a  former  appeal  estimated  the  value 
of  a  tract  of  land  at  $3,000  to  $3,500.  it 
cannot  assume  that  ^900,  the  price  at  which 
half  of  it  sold  at  partition  sale,  was  grossly  in- 
adequate; there  being  no  evidence  of  the  rela- 
tive fertility  of  the  two  parts,  or  of  the  improve- 
ments on  each. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3675;  Dec.  Dig.  «S3909(2).] 

2.  Pabtition   ®=9l3— Salk   fob   Pabtition— 
"Joint  Ownebs." 

While  a  dowress  is  not  a  joint  owner,  with- 
in Civ.  Code  Prac.  f  490,  as  to  sale  for  parti- 
tion of  land  jointly  owned,  if  in  addition  to  her 
interest  there  are  two  joint  owners,  there  may  be 
a  sale. 

[Ed.  Note.— BV)r  other  cases,  see  Partition, 
Cent  Dig.  i§  36,  81 ;   Dec  Dig.  «=s>13. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Owner.} 

3.  Pabtition  ^=>95— Obdeb  of  Saub— Dowkb 
Intbbest. 

Under  Civ.  Code  Prac.  8  405,  subsec.  2,  pro- 
viding that  if  one  have  a  dower  interest  in  land 
sought  to  be  sold  for  partition,  she  shall  be  made 
a  party  to  the  action,  and  the  court  may  order  a 
sale  of  the  land  free  from  her  right,  and  shall 
provide  for  reasonable  compensation  to  her  out 
of  the  proceeds,  the  order  of  sale  need  not  make 
such  provision,  but  the  court  may  thereafter 
enter  orders  for  protection  of  her  rights. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent   Dig.  H  SOO-316;    Dec.  Dig.  <S=s>95.] 

4.  Paktition   ®=»56 — Sale  fob   Pabtition— 
Answeb  of  Dowbess. 

Answer  of  the  dowress  in  an  action  to  sell 
for  partiton  land  jointly  owned  subject  to  a  dow- 


er right,  being  tendered  at  the  next  term  of 
court  after  the  sale  and  its  confirmation,  and  not 
being  sufficient  to  constitute  a  proper  applica- 
tion for  new  trial  nnder  Civ,  Code  Prac.  f  618, 
was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  8S  160,  161;  Dec  Dig.  ^66.] 

Appeal  from  Circuit  Court,  Whitley 
County. 

Suit  by  Daniel  Vanderpool  and  others 
against  Sampson  Vanderpool  and  others.  Ex- 
ceptions to  a  sale  under  an  order,  filed  by 
Louisa  Vanderpot>l  for  herself  and  Infant 
defendants,  were  overruled,  and  appeal  Is 
prosecuted  In  the  name  of  herself  and  the 
infant  heirs  of  Marion  K.  Vanderpool,  de- 
ceased.   Affirmed. 

Rose  &  Pope,  of  Williamsburg,  for  appel- 
lants. Stephens  &  Steely  and  H.  O.  Oillls, 
all  of  Williamsburg,  for  appellees. 

CLAY,  C.  This  suit  was  brought  by  Daniel 
Vanderpool  and  others,  children  and  grand- 
children of  Marion  K.  Vanderpool,  deceased, 
against  Sampson  Vanderpool,  a  son  of  Marlon 
K.  Vanderpool,  and  Louisa  Vanderpool,  the 
widow  of  the  decedent,  and  others,  to  cancel 
a  deed  whereby  the  decedent  and  his  wife, 
shortly  before  bis  death,  conveyed  to  his  son, 
Sampson  Vanderpool,  his  farm  In  Whitley 
county,  eind  for  a  settlement  of  the  deced- 
ent's estate,  a  sale  of  his  land  and  a  distri- 
bution of  the  proceeds  after  the  payment  of 
the  decedent's  debts  among  those  entitled 
thereto.  The  trial  court  adjudged  the  cancel- 
lation of  the  deed  in  question,  and  on  appeal 
to  this  court  the  judgment  was  affirmed. 
Vanderpool  v.  Vanderpool  et  aL,  163  Ky. 
742,  174  S.  W.  727.  In  remanding  the  case 
the  court  said : 

"As  the  cancellation  of  the  deed  from  Marion 
K.  Vanderpool  and  wife  to  appellant  will  leave 
the  widow  of  the  former  free  to  assert  her  dower 
in  the  land,  the  court  should  hereafter,  in  ad- 
judging the  sale  of  the  land,  allow  her  out  of 
the  proceeds  the  value  of  such  dower,  accord- 
ing to  her  life  expectancy  as  shown  by  the  in- 
surance tables." 

On  return  of  the  case  the  trial  court  ad- 
judged that  the  plaintiffs  and  defendants  In 
the  action  were  the  joint  owners  of  the  land 
in  controversy,  and  that  the  land  could  not 
be  divided  without  materially  Impairing  the 
value  thereof  or  the  interests  of  the  parties 
therein,  and  directed  that  the  land  be  sold. 
The  land  asked  to  be  sold  consisted  of  three 
tracts,  one  of  160  acres,  another  of  102  acres, 
and  a  third  of  35  acres.  The  commissioner 
was  directed  to  exclude  from  the  sale  all 
tracts  of  land  which  Marion  K.  Vanderpool 
had  sold  prior  to  bis  death.  After  exclud- 
ing such  land  It  was  ascertained  that  Marlon 
K.  Vanderpool  owned,  at  the  time  of  his 
death,  only  about  148  acres,  and  this  Is  all 
the  land  that  the  commissioner  sold.  Ben 
F.  Vanderpool,  a  grandson  of  the  decedent, 
became  the  purchaser  of  the  property  at  the 
price  of  5900.  Exceptions  were  filed  to  the 
sale  by  Louisa  Vanderpool,  the  decedent's 
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\Hdow.  The  exceptions  were  filed  In  her 
name  and  In  the  name  of  "the  Infant  defend- 
ants." The  exertions  were  overruled,  and 
the  sale  confirmed.  At  the  next  term  Mrs. 
Vanderpool  tendered  an  answer,  pleading  a 
homestead  in  the  land,  and  asserting  that  she 
was  theretofore  prevented  from  asserting  a 
homestead  In  the  land  by  the  fraud  of  the 
purchaser's  father,  who  represented  that 
the  land  was  to  be  sold  subject  to  her  home- 
stead. The  trial  court  refused  to  permit  the 
answer  to  be  filed,  but  made  It  a  part  of  the 
record.  This  appeal  Is  prosecuted  In  the 
name  of  Louisa  Vanderpool  and  "the  infant 
heirs  of  Marlon  K.  Vanderpool,"  deceased. 

[11  The  first  ground  of  exception  to  the 
<3ale  Is  that  the  purchase  price  was  grossly 
Inadequate,  and  that  this,  taken  In  connec- 
tion with  the  Infancy  of  some  of  the  parties. 
Is  sufficient  to  set  aside  the  sale.  Passing  the 
question  of  the  authority  of  counsel  for  Mrs. 
Vanderpool  to  file  exceptions  and  prosecute  an 
appeal  on  behalf  of  "the  Infant  heirs  of  Marl- 
on K.  Vanderpool,"  without  mentioning  any 
of  the  infants  by  name,  we  shaU  proceed  to 
a  consideration  of  the  question  of  the  Inade- 
quacy of  the  purchase  price.  In  her  affida- 
vit Mrs.  Vanderpool  says  that  the  property 
sold  Is  reasonably  worth  |1,600,  and  that  her 
husband  some  time  before  his  death  refused 
$2,000  for  it  These  allegations  are  denied 
by  the  purchaser.  No  additional  affidavits  on 
the  question  of  value  were  read.  Counsel  for 
appellants,  however,  insist  that,  in  view  of 
the  statement  contained  in  our  former  opin- 
ion, to  the  effect  that  the  property  was  worth 
from  $3,000  to  $3,500,  no  additional  testi- 
mony was  needed  to  show  that,  the  sale  was 
at  a  grossly  inadequate  price.  Clearly,  how- 
ever, the  statement.  In  our  opinion,  cannot 
have  a  controlling  effect,  because  the  state- 
ment was  based  on  the  evidence  then  before 
the  court  respecting  the  value  of  the  farm 
described  In  the  petition,  which  contained 
about  297  acres.  By  order  of  sale,  the  lands 
theretofore  sold  by  the  decedent  were  ex- 
cluded. There  remained  only  148  acres.  This 
'  Is  the  quantity  of  land  sold.  For  aught  that 
appears  In  the  record,  the  more  valuable  por- 
tion of  the  land  may  have  been  disposed  of 
by  decedent.  In  the  absence  of  evidence 
showing  the  fertility  of  the  land  sold  and 
of  the  land  that  remained,  as  well  as  the 
Improvements  on  each  of  the  tracts,  we  can- 
not assume  that  the  purchase  price  was 
grossly  inadequate  merely  because  the  orig- 
inal tract,  which  contained  twice  as  much 
land,  was  estimated  in  the  former  opinion  of 
this  court  to  be  worth  from  $3,000  to  $3,500. 

[2]  It  is  further  insisted  that  the  court 
was  without  jurisdiction  to  sell  the  land,  un- 
der section  490  of  the  Civil  Code,  authorizing 
the  sales  of  vested  estates  Jointly  owned 
where  the  land  cannot  oe  divided  without 
materially  impairing  its  value,  or  the  value 
of  the  plaintiffs'  interest  therein.    The  basis 


of  this  contention  is  that  a  dowress  is  not 
a  Joint  owner.  The  rule  upon  this  subject  Is 
that  where  the  widow  has  dower  in  indi- 
visible property  and  the  remainder  Is  owned 
by  one  child,  a  sale  cannot  be  had  under  sec- 
tion 490  of  the  Code  upon  the  peUtion  of 
either  of  the  parties.  But  if  the  .estate  is 
ow-ned  by  the  widow  as  dowress  and  the  re- 
mainder by  two  or  more  heirs,  a  sale  may  be 
ordered  under  the  above  section.  Van  Meter 
V.  Van  Meter,  160  Ky.  163,  169  S.  W.  692. 
Here  the  land  was  not  owped  by  the  dowress 
and  one  child,  but  by  the  dowress  and  sev- 
eral heirs.  Hence  the  case  falls  within  the 
rule  above  announced,  and  the  court  had 
Jurisdiction  to  order  the  sale. 

[3]  The  additional  point  Is  made  that  the 
Judgment  is  erroneous  because  It  did  not  pro- 
vide In  terms  for  the  payment  of  the  dower 
out  of  the  proceeds  of  sale.  Subsection  2, 
I  495,  of  the  Civil  Code  provides: 

"If  a  woman  have  a  vested  or  contingent  right 
to  dower  in  land  sought  to  be  sold,  under  sec- 
tion 490,  she  shall  be  made  a  party  to  the  action, 
brought  to  sell  such  land,  and  the  court  may, 
with  or  without  her  consent,  order  a  sale  of  the 
land  free  from  her  right;  and  shall  provide  for 
a  reasonable  compensation  to  her  out  of  the 
proceeds  of  sale,  or  that  she  shall  have  the  same 
right  in  property  purchased  with  the  proceeds 
as  she  had  in  the  property  sold." 

The  Code  does  not  require  that  the  order 
of  sale  itself  shall  provide  that  the  dowr- 
ess shall  receive  a  reasonable  compensation 
out  of  the  proceeds  of  sale,  etc.,  nor  does  the 
Code  specify  when  such  compensation,  in 
lieu  of  dower,  shall  be  made.  In  the  absence 
of  any  language  In  the  Code  requiring  provi- 
sion to  be  made  for  the  dowress  in  the  or- 
der of  sale  itself,  we  are  not  inclined  to  hold 
that  a  failure  to  make  such  provision  will 
be  ground  for  setting  aside  the  sale,  since  the 
court  may  thereafter  enter  such  orders  as 
are  necessary  to  protect  the  widow's  rights. 

[4]  Lastly  it  Is  insisted  that  the  trial  court 
should  have  permitted  Mrs.  Vanderpool's  an- 
swer to  be  filed.  This  answer  was  tendered 
at  the  next  term  of  court  after  the  property 
had  been  sold  and  the  sale  bad  been  con- 
firmed, and,  not  being  sufficient  to  constitute 
a  proper  application  for  a  new  trial  under 
section  518  of  the  Civil  Code,  was  properly 
refused. 

Judgment  affirmed. 


WHEELER  V.  CINCINNATI,  N.  O.  &  T. 

P.  BY,  CO. 

(Court  of  Appeals  of  Kentucky.    Oct  11,  1916.) 

Appeal  and  Ebrob  €=>10g7(l)— Subsbqueitt 
AppeaI/— Law  of  Case. 
The  opinion  of  the  Court  of  Appeals  deliv- 
ered on  a  first  appeal  is  the  law  of  the  case  and 
all  questions  of  law  then  presented  are  con- 
clusively settled;  and  such  opinion  is  equally 
binding  on  the  Court  of  Appeals  itself  as  well 
as  upon  the  parties  to  the  appeal. 


[Ed,  Note.— For  other  cases,  see  Appeal  and 

Error,   Cent  Die.  SS  4 •—      '^^ 

Dec.  Dig.  <g=>1097(l).] 


4358,  4350,  43§§f4427; 
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Appeal  from  Oircnit  Court,  Qtitint  Ooonty. 

Action  by  Elvle  Wheeler,  by  )iis  next 
friend,  against  tbe  Cincinnati,  New  Orleans 
i&  Texas  Pacific  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Faulkner  ▼.  Faulkner,  of  Hazard,  W.  W. 
Dlckeraon,  of  Wllllamstown,  and  O.  8.  Bo- 
gan,  of  Frankfort,  for  appelant.  A.  O.  De 
Jamette^  of  Wllllamstown,  for  appellee. 

MILLER,  C.  J.  This  Is  tbe  second  appeal 
in  tbls  case.  The  first  appeal  was  from  a 
Judgment  awarding  the  plaintiff  Wheeler 
(10,000  damages  for  permnal  Injuries.  That 
Jadgment  was  reversed  upon  the  ground  that 
the  trial  court  bad  erred  In  refusing  to  per- 
emptorily Instruct  the  Jury  to  find  for  the 
defendant  C,  N.  O.  &  T.  P.  By.  Co.  T. 
Wlieeler,  100  Ky.  215,  169  S.  W.  090. 

In  the  former  opinion  the  facts  were  set 
forth  in  detail,  and  the  reasons  for  the  ruling 
of  the  court  In  reversing  the  first  Judgment 
w«re  fully  stated.  It  is  therefore  unneces- 
sary to  again  recite  the  facts  or  the  reasons 
given  in  the  first  opinion  for  the  ruling  of  the 
court  It  Is  suflSdent  to  say  that  the  plaintiff 
Wheeler  was  given  a  permit  to  ride  on  the 
company's  engines  for  the  purpose  of  learning 
the  duties  of  a  fireman ;  that  the  engineer  of 
the  train  on  which  he  was  riding  suggested 
that  he  board  a  heavier  train  going  In  the 
opposite  direction  and  which  would  pass  Coi> 
Inth,  running  under  slow  orders ;  that  Wheel- 
er, of  his  own  accord,  left  the  train  on  which 
he  was  riding,  and.  In  attempting  to  board 
the  heavier  train,  was  injured. 

Under  these  facts  this  court  was  of  the 
opinion  that  the  engineer  of  neither  train 
was  guilty  of  any  negligence  for  which  the 
company  could  be  held  liable ;  and,  as  bis  du- 
ty did  not  require  the  plaintiff  to  get  on  the 
train  which  injured  him,  he  acted  on  his  own 
responsibility  alone,  and  assumed  the  risk  of 
Injury  from  the  moving  train.  And,  as  a 
matter  of  law,  the  court  there  concluded 
that  defendant  was  entitled  to  a  peremptory 
Instruction. 

Upon  the  return  of  the  case  it  was  tried 
a  second  time;  and  the  evidence  being  not 
materially  different  from  what  it  was  on  the 
first  trial,  the  circuit  court  peremptorily  In- 
structed the  Jury  to  find  for  the  defendant 
Counsel  for  appellant  not  only  concedes  that 
the  proof  was  the  same  as  on  the  first  trial, 
but  also  that  the  circuit  court  was  bound  by 
the  former  opinion  of  tbls  court  directing  It 
to  peremptorily  Instruct  the  Jury  to  find  for 
the  defendant  Nevertheless,  the  appellant 
has  appealed  from  the  second  Judgment,  In- 
sisting that  there  was  actionable  negligence 
upon  the  part  of  the  company's  agents  and 
employes,  and  that  the  last  Judgment  should 
be  reversed,  notwithstanding  the  former  opin- 
ion. 

The  burden  of  appellant's  argument  Is,  that 


although  the  facts  proven  on  the  last  trial 
are  not  materially  different  from  those 
proven  on  the  first  trial,  nevertheless,  they 
are  substantially  different  from  the  court's 
understanding  of  the  facts  as  set  forth  In 
the  former  opinion ;  and,  that  being  true,  the 
law  is  different  However,  as  we  read  the 
record  and  the  argument  for  the  appellant 
upon  this  appeal,  we  find  them  In  no  material 
respect  different  from  the  record  and  the  ar- 
gument upon  the  first  appeal. 

The  rule  is  thoroughly  established  that  the 
opinion  of  this  court  delivered  on  a  first  ap- 
peal. Is  the  law  of  the  case,  and  all  questions 
of  law  then  presented  are  .conclusively  set- 
Ued.  1.  C.  B.  R.  Ca  v.  Long,  146  Ky.  170,  142 
S.  W.  212 ;  Straight  Creek  Coal  Co.  v.  Hud- 
dleston's  Adm'r,  147  Ky.  94,  143  S.  W.  775; 
Barnes'  Adm'r  v.  C.  &  O.  By.  Co.,  147  Ky. 
805,  145  S.  W.  1116;  Harcourt  &  Co.  v.  Red- 
mon,  149  Ky.  612,  149  S.  W.  938;  U.  S.  F.  & 
G.  Co.  V.  Foster  Deposit  Bank's  Becelver, 
153  Ky,  698,  156  S.  W.  371 ;  C,  N.  O.  &  T.  P. 
By.  Co.  V.  Martin,  154  Ky.  348,  167  S.  W.  710. 

Furthermore,  the  Judgment  of  the  Court  of 
Appeals  on  a  former  appeal  Is  equally  bind- 
ing on  that  court,  as  well  as  upon  the  parties 
to  the  appeal.  Heard  v.  Cherry,  150  Ky.  318, 
150  S.  W.  361.  It  Is  easily  apparent  that  If 
the  rule  were  different  there  would  be  no  such 
thing  as  a  final  dlsxx>sltlon  of  a  case,  since 
every  case,  although  once  decided  by  this 
court,  could  be  re-examined  upon  the  points 
which  had  theretofore  been  decided. 

We  see  no  reason  for  departing  from  the 
rule  which  has  been  so  thoroughly  estab- 
lished In  this  Jurisdiction;  on  the  contrary, 
we  deem  the  rule  an  Indispensable  one  In 
the  administration  of  Justice. 

Judgment  afilrmed. 


LOUISVILLE  &  N.  B.  CO.  v.  THOMAS' 

ADM'B. 

(Court  of  Appeals  of  Kentucky.    Oct  12,  1916.) 

Appeal  and  Ebboh  «=»882(13)— Instructions 

— ^MeASUBB  of  X>AKAGIi8— iNVmU)  EiBKOB. 

In  an  action  for  denth  brought  under  the 
federal  Employers'  Liability  Act,  April  22, 1908, 
c.  149,  85  Stat.  65  (Comp.  St.  1913,  §{  86o7- 
8666),  where  the  trial  court's  Instruction  on  tlie 
measure  of  damages,  though  erroneous,  was  suu- 
stantially  the  same  as  that  offered  by  the  ap- 
pellant,  the  appellant  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  S603;  Dec.  Dig.  «=» 
882(13).J 

On  petition  for  rehearing.  Petition  over- 
ruled. 

For  former  opinion,  see  185  S.  W.  840. 

Geo.  G.  Brock  and  H.  J.  Johnson,  both  of 
London,  and  B.  D.  Warfleld,  of  Louisville, 
for  appellant  J.  M.  Bobslon,  of  Barbourvllle, 
for  appellee. 

CLARKE,  J.  Since  the  opinion  herein  was 
rendered,  the  Supreme  Court  of  the  United 
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States  has  reversed  Jadgments  of  tbls  conrt 
In  the  cases  of  C.  &  O.  Ry.  C!o.  v.  Kelly's 
Adm'r,  241  U.  S.  485,  36  Sup,  Ot  630,  60  L. 
Ed.  1111;- and  0.  4  O.  Ry.  Co.  ▼.  Galney,  5J41 
D.  S.  494.  36  Sup.  Ct.  633.  635.  60  L.  Ed.  1124, 
upon  the  ground  that  the  measure  of  damages 
In  those  actions,  under  the  federal  Employers' 
Liability  Act,  was  not  correctly  defined.  The 
Instruction  herein  did  not  limit  a  recovery 
to  the  present  value  of  future  contributions 
by  decedent  to  his  dependent  parents,  and 
upon  that  question  is  substantially  the  same 
as  those  disapproved  in  the  above  cases,  and 
this  is  an  action  under  the  same  act,  but  the 
Instruction  given  in  this  case  was  substantial- 
ly the  same  upon  the  question  Involved  as 
th6  one  offered  by  appellant,  and  the  question 
raised,  and  upon  which  the  Judgments  of  this 
court  were  reversed  by  the  United  States 
Supreme  Court  in  the  two  cases  referred 
to  above,  was  not,  in  any  way,  suggested  or 
presented  upon  the  trial  of  this  case.  The  In- 
struction given  by  the  trial  court  being  the 
same  in  substance  upon  the  question  Involved 
as  the  one  offered  by  appellant,  it  cannot, 
under  our  practice,  complain  here.  0.,  N.  O. 
&  T.  1-.  Ry.  Co.  V.  HoUls,  91  S.  W.  258,  28 
Ky.  Law  Rep.  1102;  Louisville  Water  Co.  v. 
Phillips,  139  Ky.  614,  89  S.  W.  700,  28  Ky. 
Law  Rep.  557;  Central  Traction  Co.  v.  Combs, 
143  Ky.  520,  136  S.  W.  1045;  Camden  Inter- 
state Ry.  Co.  V.  Lester,  118  S.  W.  268;  L.  4 
B.  R.  Co.  V.  Hardin,  117  8.  W,  381. 
The  petition  for  a  rehearing  Is  overruled. 


MASON  V.  FUSON  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct.  12,  1916.) 
PuBuc     Lands     «=»151(4)— Grants— Entet 

AND  Survey — Collatebaj^  Attack. 
An   entry   and   survey,   not   carried  into  a 
grant,   may   be   attacked  collaterally   when   of- 
fered under  Ky.  St.  §  4704,  to  invabdate  a  pat- 
ent issued  by  the  commonwealth. 

[Ed.  Notei— For  other  cases,  see  Public  Landi, 
Cent.  Dig.  H  426-428;    Dec.  Dig.  <S=ol51(4).] 

On  petition  for  rehearing.  Petition  over- 
ruled. 

For  former  opinion,  see  171  Ky.  Ill,  186 
S.  W.  891. 

N.  J.  Weller,  of  Pinevllle,  for  appellant 
C.  Hurst  and  C.  I.  Dawson,  both  of  Pinevllle, 
B.  B.  Golden,  of  Barbourvllle,  and  M.  T.  Kel- 
ly, of-  Pinevllle,  for  appellees. 

CLARKE,  J.  The  opinion  in  this  case, 
reported  in  171  Ky.  Ill,  186  S.  W.  891,  does 
not  "open  -to  collateral  attack  the  validity  of 
every  patent  ever  Issued  by  the  state  of  Ken- 
tucky," as  counsel  for  appellees  fear  it  will, 
because  appellees'  claim  to  the  land  involved 
here  was  based  upon  an  entry  and  survey 
that  had  not  been  carried  into  grant.  Hence 
the  rule,  long  and  thoroughly  established, 
that  a  patent  cannot  be  collaterally  attacked 
was  not  in  any  way  Involved  in  the  denial  of 


appellees'  claim.  The  mle  was  not  only 
recognized  in  the  opinion  and  cases  dted  sup- 
porting It,  but  the  exceptions  to  that  rule 
were  pointed  out.  The  only  purpose  for  do- 
ing this  was  to  show  that  the  collateral  at- 
tack made  in  this  suit  by  appellees  upon  ap- 
pellant's patent  was  within  one  of  the  ex- 
ceptions to  the  rule  and  therefore  permissible. 

The  opinion  goes  only  so  far  as  to  hold 
that  an  entry  and  survey,  not  carried  Into 
grant,  may  be  collaterally  attacked  when  of- 
fered, under  section  4704  of  the  Kentucky 
Statutes,  to  invalidate  a  patent  issued  by 
the  commonwealth,  and  that  tbls  may  be 
done  has  been  expressly  decided  by  this  court 
in  the  cases  cited  in  our  opinion,  vis.:  Stans- 
berry's  Heirs  v.  Pope,  6  J.  J.  Blarsh.  192, 
Bryant  v.  Ky.  Lbr.  Co.,  144  Ky.  766, 139  S.  W. 
1089,  and  Ford  v.  Bryant,  158  Ky.  97,  164 
S:  W.  308. 

In  order  to  make  It  clear  that  the  opinion 
herein  la  not  in  conflict  with  the  doctrine 
that  a  patent  may  not  be  collaterally  attadt- 
ed,  we  make  tbls  addition  thereto. 

The  petition  for  a  rehearing  Is  overruled. 


FITCH'S  BX'X  V.  FITCH  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  12,  1916.) 

1.  Wills  «=>693(4)— CoNsrsucTioif— Estatm 

CrE  ATEn — Po  WEBS. 

Where  testatrix  devised  property  in  trust 
for  her  daughter  daring  life  and  remainder  to 
her  children,  but  by  codicil  empowered  lier  to 
dispose  of  the  property  to  whomsoever  she 
might  think  best  without  limitation  other  tbsn 
to  such  diild  or  children  as  she  might  have  living 
at  the  time  of  her  death,  the  codicil  did  not  an- 
thorize  a  different  disirasition  by  the  daughter 
than  that  of  the  will,  but  was  intended  only  to 
provide  a  disposition  should  the  daughter  die 
without  issue. 

[Ed.  Note.— For  other  cases,  see  WilU,  Cent 
Dig.  i  1655 ;   Dec  Dig.  iS=»693(4).] 

2.  Wills  «=>693(4)—CoNEnBiicTioN— Estates 

CBEATED — POWEBS. 

The  codicil  did  not  authorize  the  daughter 
to  devise  the  property  to  her  children  for  life 
and  then  to  their  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1655 ;    Dec.  Dig.  ^^3(4).] 

Appeal  from  Circuit  Court,  Fleming  CJounty. 

Suit  between  Mrs.  O.  E.  Simonson,  as  ex- 
ecutrix of  Amanda  J.  Fitch  and  in  her  own 
right,  and  John  W.  Fitch  and  others.  De- 
cree for  the  latter,  and  Mrs.  Simonson  ap- 
peals.   AflSrmed. 

F.  H.  McCartney,  of  Flemlngsburg,  for 
appellant.  A.  D.  Cole,  of  MaysvlUe,  and 
O.  R.  Bright,  B.  8.  Grannls,  R-  J.  Babbitt 
Paul  Heflln,  J.  H.  Power,  and  J.  M.  Mclntlre, 
all  of  Flemlngsburg,  for  appellees^ 

CARROLL,  J.  In  clause  2  of  her  wUI 
Elizabeth  T.  Walker  made  the  following 
provision  for  her  daughter,  Amanda  3.  Fitcb: 

"I  devise  to  mv  kinsman  and  friend,  KUs&a 
A,  Robertson  of  the  county  of  Fleming,  in  trast 
for  the  sole  and  separate  use,  benefit  and  sup- 
port of  my  daughter,  Amanda  J.  Fitch,  during 
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her  life  and  reminder  to  her  diildren.  all  of 
my  estate,  real,  personal  and  mixed,  to  be  held, 
managed  and  controlled  by  said  trustee  in  such 
manner  and  mode  as  will  best  promote  the  sup- 
port and  maintenance  of  suj  said  daughter, 
Amanda  J.  Fitch,  and  children." 

And  In  clanse  4  she  provided: 

*A8  it  is  my  purpose,  wish  and  desire  that  all 
that  I  may  in  any  way  own  at  my  death  shall  be 
appropriated  for  the  exclusive  support  and  use 
of  iny  daughter,  Amanda  J.  Fitch,  I  devise, 
subject  to  the  foregoing  provisions,  all  I  have 
to  her,  my  said  daughter,  Amanda  J.  Fitch, 
doling  life  and  remainder  to  her  children." 

After  this  she  made  the  following  codicil 
to  her  will: 

*lt  being  my  will  and  desire  that  my  daugh- 
ter, Amanda  J.  Fitch,  shall  enjoy,  receive  and 
have  during  life  the  entire  benefit  of  all  the 
estate  devised  by  me,  I  do  now  by  this  codicil 
fully^  empower  her  to  dispose  of  all  the  estate 
herein  devised  by  last  will  and  testament,  de- 
vising the  same  to  whomsoever  she  may  think 
best  without  any  limitation  other  than  first  to 
Each  child  or  children  as  ahe  may  have  living 
at  her  death." 

In  attcjuptlng  to  execute  the  power  of 
appointment  conferred  by  the  codldl,  Mrs. 
Fitch  In  her  wlU,  directed  that: 

"One-half  of  the  land  or  proceeds  for  which 
the  land  was  sold  coming  to  me  from  my  mother 
shall  be  for  my  daughter,  Elizabeth  Simonson, 
and  at  her  death  to  her  children,  Clara  and 
Walker  Simonson,  the  other  half  to  my  son, 
John  W.  Fitch,  and  at  his  death  to  his  child  or 
children." 

The  only  question  in  this  case  is.  Did  Mrs. 
IMtch,  under  the  power  conferred  In  the  codl- 
dl, have  the  discretion  to  devise  the  estate 
to  her  son  and  her  daughter  for  life,  with 
remainder  to  their  children,  or  was  the 
power  of  disposition  limited  to  giving  to 
her  two  children  the  fee  In  the  land  if  they 
were  living  at  bet  death?  The  lower  court 
adjudged: 

"That  John  W.  Fitch  and  Mrs.  C.  E.  Simon- 
son, the  only  living  children  and  heirs  at  law 
of  the  said  Amanda  J,  Fitch,  took  a  vested  es- 
tate in  fee  simple  in  said  270  acres  of  land. 
*  *  *  The  attempted  devise  of  the  said  Aman- 
da J.  Fitch  of  the  270  acres  to  John  W.  Fitch 
and  Mrs.  C.  F.  Simonson  for  life,  with  remain- 
der to  th^r  children,  is  repugnant  to  the  pow- 
er ot  appointment  given  under  the  will  and 
codicil  of  the  said  Elizabeth  T.  Walker,  and  is 
therefore  null  and  void." 

Mrs.  O.  B.  Simonson,  as  executrix  and  in 
her  individual  capacity,  excepted  to  this 
lodgment,  and  on  appeal  to  this  court  asks 
that  the  Judgment  be  reversed,  and  1(  be 
determined  that  Mrs.  Fitch  bad  the  power 
to  dispose  of  the  property  as  she  did. 

[1]  The  question  at  issue  is  confined  to  the 
codicil,  because  in  the  body  of  the  will  Mrs. 
Walker  expressly  gave  the  estate  to  her 
daughter,  Mrs.  Fitch,  with  remainder  in  fee 
to  the  children  of  Mrs.  Fitch.  But  it  is 
contended  that  by  the  codicil  she  depai-ted 
from  her  purpose  to  give  the  fee  in  remainder 
to  the  two  children  of  Mrs.  Fitch,  and  confer- 
red upon  Mrs.  Fitch  the  power  to  limit  the 
estate  of  these  children  to  a  life  estate,  with 
remainder  to  their  children.  With  this  view 
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of  what  Mrs.  Walker  did  and  Intended  to  do 
in  the  codldly  we  are  unable  to  agree.  It  is 
very  apparent  from  the  body  of  Mrs.  Walk- 
er's will  that  her  first  thought  was  to  make 
provision  for  her  daughter,  Mrs.  Fitch,  and, 
second,  for  the  children  of  Mrs.  Fitch,  but' 
here  she  stopped.  She  did  not,  in  the  body 
of  the  will,  make  any  provision  for  the  con- 
tingency that  might  arise  In  the  event  Mrs. 
Fitch  died  without  leaving  children,  and  evi- 
dently the  only  purpose  of  the  codicil  was  to 
make  provision  for  a  contingency  of  this 
kind.  She  did  not  mean  by  the  codicil  or 
the  power  of  appointment  therein  made  to 
take  from  the  children  of  Mrs.  Fitch,  if  she 
left  any,  what  was  given  them  by  the  will, 
nor  did  she  mean  by  the  power  of  appoint- 
ment to  confer  on  Mrs.  Bitch  the  authority 
to  take  from  her  children,  if  she  was  surviv- 
ed by  any,  the  estate  given  them  by  the  will. 
She  only  wanted  to  supply  a  deficiency  in  the 
wUl  that  might  arise  in  the  event  Mrs.  Fitch 
died  childless,  and  this  contingency  she  pro- 
vided for  by  giving  to  Mrs.  Fitch  the  pow- 
er to  devise  the  estate  without  any  limitation 
in  the  event  she  died  without  children.  But 
if  she  died  leaving  children,  then  her  pow- 
er of  disposition  was  limited  to  devising  the 
whole  of  the  estate,  not  a  part  of  It  or  less 
than  the  fee,  to  any  child  or  children  she 
might  have  Uving  at  her  death. 

Nowhere  In  this  codicil  is  there  to  be  found 
any  disposition  on  the  part  of  Mrs.  Walker 
to  change  her  will.  Indeed,  the  codicil  is  a 
substantial  repetition  of  the  will,  as  it  re- 
iterates that  Mrs.  Fitch  should  have  the  life 
estate,  with  the  unlimited  power  of  disposi- 
tion only  in  the  event  she  died  without  leav- 
ing children.  If  she  had  intended  to  give 
to  Mrs.  Eltch  the  unlimited  power  of  disposi- 
tion, the  codicil  would  have  stopped  with  the 
words  "without  any  limitation,"  but,  having 
in  mind  the  purpose  to  give  the  estate  to  the 
children  of  Mrs.  Fitch,  if  she  had  any  living 
at  her  death,  she  added  the  words  following 
the  word  "limitation." 

[2]  it  is,  however,  contended  that  although 
under  this  codicil  Mrs.  Fitch  must  first  devise 
the  estate  to  any  child  or  children  living  at 
her  death,  she  could  yet  observe  this  condi- 
tion by  giving  to  such  child  or  children  a  life 
estate,  as  she  did.  We  do  not,  however,  find 
in  the  codicil  any  words  that  would  warrant 
this  construction.  If  she  could  not  take 
away  from  any  child  or  children  she  might 
have,  by  the  exerdse  of  the  power  conferred, 
the  wbele  of  the  estate,  neither  could  she 
take  away  any  part  of  It  Under  the  codicil 
Mrs.  Fitch,  if  she  left  children,  had  as  much 
power  to  take  the  estate  from  them  and  give 
it  to  strangers  as  she  did  to  take  a  part 
of  it  from  them  by  giving  them  only  a  life 
estate.  If  she  could  not  take  all,  she  could 
not  take  any  from  them. 

We  think  the  judgment  of  the  lower  court 
was  correct,  and  it  is  affirmed. 
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FOHD  LUMBER  A  MFG.  CO.  v.  CORNETT. 

(Court    of    AppeaU    of    Kentucky.     Oct.    10, 
1916.) 

1.  Appeal  and    Ebbob  «i=>57— Jtjbisdictioh 
— "Amount  Involved." 

The  amount  involved,  as  regard*  jurisdic- 
tion on  appeal  by  defendant,  is  not  alone  the 
amount  of  the  judgment  for  plaintiff,  but  sums 
unsuccessfully  sought  to  be  recovered  by  way 
of  set-off  or  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  267 ;    Dec.  Dig.  ^=>57. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Amount  Involved.] 

2.  Appeal  and  Ebbob  «=»1009(4)— Rjcvikw— 
Finoinos  of  Geancillob. 

While  a  finding  of  fact  by  a  chancellor  will 
not  be  disturbed  where  the  evidence  is  con- 
flicting and  leaves  the  mind  in  doubt,  if  it  is 
against  the  preponderance  of  evidence,  or,  if 
on  the  face  of  the  record,  the  Court  of  Appeals 
is  convinced  that  he  erred  in  its  findings,  it  is 
its  right,  as  well  as  duty,  not  to  be  guided  by 
his  judgment,  but  to  render  such  judgment  as 
it  is  convinced  that  the  testimony  justifies. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3974;  Doc.  Dig.  «=» 
1000(4).] 

8.  Damaqeb  9=962(4)— Bbeaoh  of  (ToirrBAOT 

— DUTT  TO  Prevent. 
Injury  to  logs  cut  by  plaintiff  from  remain- 
ing exposed  to  the  weather  cannot  be  recovered 
as  damages  for  his  failure  to  complete  in  the 
time  limited  his  contract  for  cutting  and  piling, 
defendant  having  had  the  right  to  complete  the 
contract,  and  the  continued  exposure  being  due 
to  its  nonaction  and  acquiescence. 

[EU.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  IS  128-131;   Dec.  Dig.  «=>62(4).] 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  Arch  Cornett  against  the  Ford 
Lumber  &  Manufacturing  Company.  From 
a  judgment  for  plainlifT,  defendant  appealed, 
and  on  death  of  plaintiff,  appeal  was  revived 
against  his  personal  representatives.  Be- 
versed,  with  directions. 

J.  W.  Craft,  T.  E.  Moore,  Jr.,  and  W.  H. 
MUler,  all  of  Hazard,  for  appellant  W\)ot- 
ton  &  Morgan  and  P.  T.  Wheeler,  all  of  Haz- 
ard, for  appellees. 


THOMAS,  J.  This  salt  was  brought  on  an 
open  account  of  Arch  Comett  against  the 
defendant  corporation  (appellant),  by  which 
the  plaintiff  sought  to  recover  from  the  de- 
fendant the  sum  of  $436.89,  which  it  is  charg- 
ed, Is  a  balance  that  the  defendant  owed 
the  plaintiff  for  goods,  wares,  and  merchan- 
dise sold  and  delivered  to  it  during  the  pe- 
riod from  October  30,  1906,  to  December  23, 
1909.  Besides  the  merchandise  charged  to 
have  been  sold  and  delivered  to  defendant, 
there  Is  Incorporated  Into  the  account  various 
sums  due  the  plaintiff  from  the  defendant 
growing  out  of  a  contract  entered  Into  be- 
tween the  parties  of  date  July  3, 1906,  where- 
by the  plaintiff,  Comett,  agreed: 

"To  cut  and  saw  into  sawlogs  and  ^aoe  on 
good,  strong  skids  all  the  timber  owned  by  the 
second  party  (defendant)  on  the  waters  of 
Mason's  creek  and  Defeated  creek ;    skids  must 


be  located  on  roads,  or  where  wagon  roads  can 
be  made  where  wagons  can  get  to  them,  and  losi 

g laced  on  skids  in  such  manner  that  they  cm 
e  easily  loaded  by  two  men." 

The  answer  la  a  denial,  and  Is  also  made 
a  counterclaim.  A  recovery  was  sought  to 
be  had  therein  against  the  plaintiff  because, 
as  is  charged,  he  did  not  comply  with  hte 
contract  concerning  the  cutting,  sawing,  aiul 
placing  of  the  timber,  in  that  be  failed  to 
place  a  large  number  of  logs  "on  skids  lo- 
cated on  roads,  or  where  wagon  roads  could 
be  made,  where  wagons  can  get  to  them"; 
and  that  the  defendant  was  thereby  compel- 
led to,  and  It  did  expend,  $301.17  In  slUdding 
and  collecting  the  logs  In  such  places  as  to 
enable  It  to  get  to  them  with  wag<His  on  th&t 
part  of  the  Job  on  Defeated  creek;  and  it 
spent  for  the  same  purpose  on  the  logs  to  be 
cut  from  Mason's  creek  the  sum  of  $225.75. 
It  Is  furthermore  charged  by  way  of  counter- 
claim that  the  defendant  did  not  complete 
his  contract  to  cut,  saw,  and  locate  the  logs, 
as  speciiled,  within  the  time  agreed  upon, 
which  was  "on  or  before  the  Ist  day  of  Jan- 
uary, 1907,"  and  that  many  of  the  logs  whidi 
had  been  cut  In  the  woods  previous  to  that 
time  became  damaged  by  decay  and  sun 
cracks  In  a  total  sum  of  $527.22.  Judgmeot 
was  asked  on  the  coontendalm  for  these 
various  amounts. 

The  case  Is  not  altogether  so  hoary  is 
"Jarndyce  v.  Jamdyce,"  but  It  has-  been  pend- 
ing suificlently  long  for  It  to  have  been  the 
first  case  of  the  attorneys  for  the  parties  and 
for  them  to  now  be  qualified,  because  of  their 
length  of  practice,  to  fill  the  office  of  circuit 
judge  within  this  commonwealth,  or  that  of 
a  member  of  this  court  Daring  its  pendency, 
on  motion  of  defendant  It  was  referred  to 
the  master  commissioner  to  take  proof  and 
report  upon  the  matters  contained  In  the  ac- 
count of  plaintiff,  as  weU,  as  those  in  the 
answer  and  counterclaim  of  the  defendant 
The  report  was  filed  In  which  the  conunls- 
sloner  allowed  the  en.tlre  claim  of  plaintiff, 
and  disallowed  all  claims  of  the  defendant 
To  this-  report  the  defendant  filed  exceptions, 
and  upon  trial  thereof,  as  well  as  "upon  the 
whole  case,"  as  is  recited  in  the  judgment, 
the  chancellor  found  the  total  amount  due 
the  plalnUff  to  be  $251.17,  instead  of  tiie 
amount  sued  for,  and  allowed  the  defendant 
on  that  part  of  its  cotmterclalm  seeking  to 
charge  the  defendant  for  falling  to  properly 
place  the  logs,  as  required  by  his  contract, 
the  sum  of  $50,  and  gave  judgment  in  favor 
of  plaintifiT  for  the  sum  of  $201.17,  and  from 
this  judgment  the  defendant  prosecutes  this 
appeal.  It  may  be  stated  here  that  since  the 
filing  of  this  transcript  in  this  court  the  plain- 
tiff, Arch  Cornett  has  died,  but  the  appeal 
has  been  properly  revived  against  his  per- 
sonal representaUves,  as  well  as  his  heirs, 
it  not  being  necessary,  however,  that  the  re- 
vivor should  have  been  made  agalndt  the 
latter. 
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[1]  Attorneys  for  appellee  insist  that  this 
conrt  has  no  Jurisdiction  of  this  appeal,  be- 
cause the  judgment  is  for  a  sum  of  money 
less  than  |500  and  was  granted  by  the  court 
below,  and  that  under  subsection  3,  section 
950,  of  Kentucky  Statutes  a  motion  for  ap- 
peal In  this  court  is  necessary.  Counsel, 
however,  overlooked  the  fact  that  under  fre- 
quent rulings  of  this  court  the  amount  in- 
volved necessary  to  give  this  court  jurisdic- 
tion on  appeal  is  not  limited  to  the  judgment 
recovered,  but  likewise  includes  amounts 
sought  to  Be  recovered  by  way  of  set-off  or 
counterclaim,  and  which  were  d^ied  by  the 
Jndgment  appealed  from.  Rlchart  v.  Good- 
paster,  116  Ky.  637,  76  S.  W.  831,  25  Ky. 
Law  Rep.  889 ;  Kefauver  v.  Kefauver,  83  S. 
W.  119,  26  Ky.  Law  Rep.  1058;  Singer  Sew- 
ing Maddne  Co.  v.  Witt,  118  Ky.  344,  80  S. 
W.  1124,  26  Ky.  Law  R^.  213.  The  amount 
Involved  is  not  only  the  Judgment  which  was 
rendered  against  appellant,  but  also  the  sums 
for  which  it  prayed  Judgment  against  the 
appellee,  and  which  the  lower  court  dismiss- 
ed. It  is  manifest  that  this  contention  of 
appellee's  couns^  cannot  be  upheld.  This 
leaves  for  consideration  only  questions  of 
fact. 

It  is  shown  by  the  testimony  that  the 
plaintiff  did  not,  in  person,  do  any  of  the 
work  imi>osed  upon  him  by  his  contract  rela- 
tive to  the  preparing  of  the  logs,  as  specified 
therein.  He  seems  to  have  sublet  this  work 
to  others,  and  we  gather  that  he  had,  by  the 
Ist  of  January,  1807,  when  he  should  have 
completed  the  contract  under  its  terms, 
scarcely  made  a  beginning,  and  almost  the 
entire  work  was  done  during  the  years  1907 
and  1908.  In  regard  to  the  nonfulflllment 
of  the  contract  in  the  respects  complained 
of,  with  reference  to  the  timber  on  Defeated 
creek,  it  is  admitted  by  a  letter  written  by 
plaintiff  that  bis  subcontractors  had  not 
placed  the  logs  as  required  by  the  contract 
in  these  particulars;  and  that  a  great  num- 
ber of  them  were  not  collected  together  by 
plaintiff  or  his  agents  in  such  places  as  the 
contract  specified.  It  is,  however,  further- 
more shown  that  the  sums  expended  by  de- 
fendant for  the  collection  of  these  logs  were 
credited  by  the  plaintiff  on  the  account  upon 
which  he  based  his  suit.  The  court,  there- 
fore, properly  refused  to  allow  any  part  of 
the  $301.17  sought  to  be  recovered  by  the 
counterclaim  for  this  delinquency. 

[2]  In  regard  to  the  logs  on  Mason's  creek, 
it  la  shown  beyond  dispute  that  the  sum 
sought  to  be  recovered  on  the  counterclaim, 
expended  by  defendant  because  of  plaintiff's 
failure  to  comply  with  the  contract  concern- 
ing them,  was  $225.75,  but  it  is  insisted  that 
this  was  unnecessary,  and  defendant  should 
not  be  allowed  to  recover  It  as  against  the 
plaintiff,  because,  in  regard  to  these  logs, 
plaintiff  contends  the  contract  was  fully 
complied  with.  Upon  the  issue  of  compliance 
wltb  the  contract  relative  to  the  logs  on 


Mason  creek  the  testimony  is  no  stronger  in 
favor  of  plaintiff  than  it  is  with  reference 
to  the  logs  on  Defeated  creek,  and  It  is  con- 
ceded that  the  contract  was  not  complied 
with  in  regard  to  the  logs  on  the  latter 
creek.  There  is  but  one  witness  who  testi- 
fied for  plaintiff  to  the  effect  that  the  logs 
on  Mason  creek  were  properly  collected  and 
skidded,  as  required  by  the  contract,  and  he 
admits  that  he  did  not  collect  all  of  them, 
as  was  required  by  the  agreement,  but  ex- 
cuses himself  because,  he  says,  the  defend- 
ant, through  its  agent,  informed  him  that  it 
was  unnecessary,  and  he  therefore  abandon- 
ed the  Job  and  removed  his  teams.  Three 
witnesses,  who  Stand  nnimpeached  in  this 
record,  state  that  the  logs  were  scattered 
promiscuously  through  the  forest,  many  of 
them  were  not  collected  together  at  all,  and 
frequently  the  collections  into  piles  were  at 
such  places  as  that  it  was  impossible  to  get 
to  them  with  wagons,  and  that  the  defendant 
had  to  remove  them  to  places  where  they 
could  be  put  upon  the  wagons  and  hauled  to 
the  mill,  and  that  it  was  this  work  for  which 
the  $225.75  was  expended. 

The  rule  in  this  state  is  that  a  finding  by 
a  chancellor  on  a  matter  of  fact  will  not  be 
disturbed  on  appeal,  where  the  evidence  is 
conflicting  and  the  mind  is  left  in  doubt  as 
to  the  truth.  Klrkpatrick's  Ex'r  v.  Rehkoph 
Saddlery  Co.,  144  Ky.  129,  137  S.  W.  862, 
Norris  v.  Isaacs,  149  Ky.  709,  149  S.  W.  991, 
and  many  other  dedsions  which  we  might 
refer  to.  The  rule  seems  to  be  that  if  the 
evidence  is  conflicting,  and  the  mind  is  in 
doubt  relative  to  the  truth  of  the  matter,  the 
decision  of  the  chancellor  upon  the  facts  will 
be  given  sufficient  weight  to  resolve,  the 
doubt  in  favor  of  his  finding.  But  it  is 
equally  the  rule  that  if  his  finding  Is  against 
the  preponderance  of  the  evidence,  or,  if 
upon  the  face  of  the  record,  we  are  convinced 
that  the  chancellor  erred  in  bis  finding  of 
fact,  it  is  then  our  right,  as  well  as  our  duty, 
not  to  be'  guided  by  his  Jndgment,  but  to  ren- 
der such  judgment  as  we  are  convinced  the 
testimony  Justifies.  Deatley  v.  ToUe,  96  S. 
W.  920,  29  Ky.  Law  Rep.  1111,  Wathen  v. 
Wathen,  149  Ky.  504,  149  S.  W.  902,  Coomes 
Bros.  V.  Grigsby  &  Co.,  151  Ky.  394,  151  S. 
W.  943,  and  many  other  cases.  The  rule 
does  not  require  that  the  findings  of  the 
chancellor  shall  be  palpably  against  the  evi- 
dence before  it  can  be  disturbed  on  appeal, 
as  is  the  case  with  the  verdict  of  a  Jury.  It 
is  only  necessary  that  his  findings  are  not 
supported  by  the  weight  of  the  evidence. 
Coomes  Bros.  v.  Grigsby,  161  Er.  394,  151  S. 
W.  943;  Farmer  v.  Hampton,  154  Ky.  83,  156 
S.  W.  1041.  Guided  by  the  rule  Just  stated, 
we  are  convinced  that  the  Judgment  of  the 
chancellor  was  against  the  weight  of  the 
evidence,  which  leaves  in  our  minds  no  doubt 
that  defendant  should  have  been  allowed  on 
its  counterclaim  the  sum  of  |22S.75,  being  the 
amount  expended  in  collecting  the  logs  on 
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Mason's  creek,  as  plaintiff  had  agreed  bat 
failed  to  do,  Instead  of  only  tbe  $50,  which 
the  conrt  did  allow.  This  would  necessitate 
a  reduction  of  the  Judgment  $175.75,  leaving 
a  balance  of  $25.42,  for  whidi  judgment 
should  have  been  rendered  in  favor  of  plain- 
tiff. 

[3]  It  is  seriously  insisted  that  defendant 
should  have  been  allowed  at  least  some  por- 
tion of  its  Item  for  damages  which  it  claims 
to  have  sustained  because  of  a  failure  of  the 
plaintiff  to  perform  its  contract  by  January 
1,  1907,  whereby  the  logs  were  caused  to  re- 
main in  the  woods  and  become  injured  In  the 
manner  hereinbefore  spedfled.  It  may  be 
said  that  there  is  some  proof  to  the  effect 
that  at  least  a  portion  of  the  logs  were  dam- 
aged, as  contended,  but  it  must  not  be  for- 
gotten that  after  the  expiration  of  the  con- 
tract the  defendant  had  a  right  to  either 
procure  others  to  carry  out  the  plaintiff's 
contract,  and  to  have  collected  the  logs  so 
that  they  could  have  been  carried  to  the  mill, 
or  to  have  Itself  done  these  things,  but  it 
failed  to  do  so  and  permitted,  by  its  nonac- 
tion, the  logs  to  remain  cut  and  upon  the 
ground,  exposed  to  the  elements  so  that  the 
damage  occurred,  and  it  will  not  be  permit- 
ted to  recover  such  damage  when  it  had  In 
its  power  the  opportunity  to  prevent  any  such 
damage.  It  was  by  its  acquiescence  that  the 
plaintiff  was  permitted  to  work  under  the 
contract  as  long  as  he  did,  and  likewise 
through  Its  acquiescence  that  the  logs  re- 
mained exposed  to  the  weather  as  long  as 
they  did.  We  are  therefore  convinced  that 
the  chancellor  did  not  err  in  disallowing  any 
damage  for  this  item. 

Wherefore  the  judgment  Is  reversed,  with 
directions  to  enter  a  Judgment  in  favor  of 
appellees  for  the  sum  of  $25.42. 


LOIfISVILI.B  &  N.  R.  CO.  v.  BLAND. 
(Court  of  Appeals  of  Kentucky.    Oct.  11,  1916.) 

1.  Cabbiebs  €=»320(19)— Injubies  to  Pab- 
SKNaEBs—NEouoKNOE— Questions  fob  Ju- 
BY— Pbkpabing  to  Leave  Convetance  be- 
FOBE  Stop. 

The  carrier  camiot  obtain  peremptory  in- 
struction for  absence  of  proof  of  negligcuce.  un- 
der passenger's  evidence  that  he  knew  the  coun- 
try around  his  stntion,  and,  after  such  station 
was  called,  went  on  the  platform  as  the  train 
slowed  down,  but  that,  without  stoppinK,  it 
suddenly  accelerated  its  speed  in  rounding  a 
carve  past  the  station,  and  threw  him  off; 
causal  negligence  appearing,  not  in  failure  to 
stop,  but  in  the  sadden  acceleration. 

[Ed.  Note. — For  other  cases,,  see  Carriers, 
Cent.  Dig.  §  1322;  Dec.  Dig.  i3=3320(19); 
Negligence,  Cent.  Dig.  S  301.] 

2.  Cabbiebs    ®=>.347(10)— Injubies    to    Pab- 

8ENGEB8— CONTBIBUTOBY    NEOLIGEWCE— PbE- 

pabin8    to    iibatb    convbtanob    befobb 

Stop. 

Such  evidence  does  not  warrant  peremptory 

instruction  as  a  matter  of  law  because  of  the 

passenger's  contributory  negligence,  since  to  so 

bold  the  inference  from  the  evidence   mast  be 


certain  and  incontrovertible,  and  contributory 
negligence  is  ordinarily  for  the  jury. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1356,  1356,  1386, 1402 :  Dec.  Dig. 
«gi=»347{10).] 

8.  Cabbiebs  «3>348  —  Pixadin  o  ®3>364(e)  — 
Injubiks  to   Pasbenqebs  —  Plbadino  — 
Stbikinq  Out. 
General    plea    of    passenger's    contributory 
negligence  is  sufficient,  and  any  such  negligence 
can  be  proved  thereunder,  bat  particular  speci- 
fications add  nothing  to  Uie  ideading,  and  they 
may  be  stricken  without  error. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1898;  Dec.  Dig.  «=:>343:  Plead- 
ing, Cent  Dig.  H  1161,  1162;  Dec.  Dig.  «=» 
364(6).] 

4.  Pleading  $=5>355— Stbibiirg  Out  — Inju- 

BIES  TO  PaSSENOEBS— ASSUUED  RiBK. 

As  assumption  of  risk  ordinarily  implies  the 
relation  of  master  and  servant,  it  has  no  place 
in  a  passenger's  action  for  injuries,  and  a  plea 
thereof  may  properly  be  stricken. 

[Ed.   Note.— For  other   cases,   see   Pleading, 
Cent.  Dig.  ${  1102-1110;   Dec.  Dig.  «=>355.1 
6.  Cabbiebs   €=9321(11)  —  Injubibs  to   Pas- 

SENOEBB  —  InBTBUOTIONB  —  COHrOKMITT  TO 

Pboof. 
Under  the  passenger's  evidence  that  he 
knew  the  country  around  his  station,  and,  aft- 
er such  station  was  called,  went  on  the  plat- 
form as  the  train  slowed  down,  but  that,  with- 
out stopping,  it  suddenly  accelerated  its  speed 
in  rounding  a  curve  past  the  station,  and  threw 
him  off,  the  court  should  base  recovery  on  the 
sudden  acceleration  of  speed,  neither  the  slack- 
ening of  speed,  nor  failure  to  stop,  being  the 
proximate  cause  of  the  injuries,  and  failure  to 
submit  such  factor  is  error. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1247,  1826;  Dec.  Dig.  «=> 
321(11).] 

Appeal  from  Circuit  Court,  Garrard 
County. 

Action  by  Homer  Bland  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  with  directions. 

Benjamin  D.  Warfleld,  of  Louisville,  J.  B. 
Robinson,  of  Lancaster,  and  Shelby,  North- 
cutt  &  Shelby,  of  Lexington,  for  appellant. 
James  I.  Hamilton  and  Lewis  L.  Walker, 
both  of  Lancaster,  for  appellee. 

TURNER,  J.  This  is  an  action  by  appel- 
lee for  damages  alleged  to  have  been  sus- 
tained by  him  In  being  thrown  from  the 
platform  of  one  of  appellant's  trains,  because 
of  the  negligent  operation  thereof. 

In  August,  1914,  appellee,  a  young  man 
then  about  20  years  of  age^  very  early  one 
morning  boarded  appellant's  train  at  Lan- 
caster, liavlng  first  purchased  a  round-trip 
ticket  to  Cincinnati.  He  and  his  companion. 
Luce,  went  to  Cincinnati  on  the  train,  and 
after  spending  the  day  there  and  in  Coving- 
ton late  that  afternoon  boarded  a  train  for 
the  return  trip.  The  train  reached  Lancas- 
ter very  late  in  the  night,  and  at  the  next 
station  north  of  Lancaster  some  of  the  train- 
men announced  that  the  next  stop  would  be 
Lancaster,  and  as  the  train  approached  that 
place  appellee  awakened  his  companion,  who 


«=9For  othar  cues  ■••  sam*  topic  and  KEY-NUMBliU  In  aU  Key-Numbwed  DlsaaU  sad  lad«z«a 


Digitized  by 


Uoogle 


Sj) 


IiOUISYILL£  A  K.  B.  CO.  ▼.  BI/AKB 


469 


had  gone  to  Bleep,  and  pr^ared  to  alight. 
No  announcement  was  made  by  any  of  the 
train  crew  of  the  approach  to  the  Lancaster 
station,  but,  appellee  knowing  from  the  coun- 
try and  from  his  knowledge  of  the  locality 
that  they  were  approaching  the  station,  and 
the  speed  of  the  train  having  lessened,  as 
he  thought,  with  the  purpose  of  stopping 
at  the  station,  he  went  upon  the  platform  to 
alight  from  the  train.  The  train,  Instead  of 
stopping  at  the  station  when  it  reached  there, 
suddenly  increased  its  speed,  and  while  go- 
ing at  the  rate  of  about  20  or  25  miles  an 
hour  a  short  distance  beyond  the  station, 
appellee,  according  to  his  statement,  was 
jerked  or  thrown  from  the  train  as  it  was 
going  around  a  curve.  It  is  conceded  that 
the  train  did  not  stop  at  the  station,  but  that 
it  went  something  Uke  a  mile  beyond  the 
station  and  then  backed  up  when  the  other 
passengers  alighted.  The  petition  contains 
only  a  general  charge  of  negligence  in  the 
management  and  operation  of  the  train.  The 
defendant  answered  in  four  paragraphs,  the 
first  of  which  is  only  a  traverse  of  the  peti- 
tion; the  second  was  a  plea  of  contributory 
negligence,  alleging  affirmatively  that  the 
plaintUT  had  n^ligently  gone  upon  the  plat- 
form while  the  train  was  in  rapid  motion, 
and  while  it  was  in  such  motion  bad  negli- 
gently and  volontarlly  jumped  from  the  plat- 
form to  the  ground ;  the  third  ground  was  a 
general  plea  of  contributory  negligence,  and 
the  fourth  paragraph  wad  a  plea  of  assumed 
risk.  The  coart  upon  motion  of  the  plain- 
tiff struck  oat  the  second  and  fourth  para- 
graphs of  the  answer.  On  the  trial  the  Jury 
returned  a  verdict  for  the  plaintiff  in  the 
sum  of  $6,000,  upon  which  Judgment  was  en- 
tered, and  from  which  tMs  appeal  is  prose- 
cuted. 

The  evidence  of  the  plaintiff  aa  to  the 
manner  of  the  accident  consisted  chiefly  of 
the  statements  of  the  plaintiff  himself,  al- 
though in  some  respects  it. was  corroborated 
by  other  witnesses;  while  the  evidence  for 
the  defendant  by  two  or  three  witnesses  was 
to  the  effect  that  the  plaintiff  voluntarily 
Jumped  from  and  did  not  fall  from  the  mov- 
ing train.  A  reversal  Is  sought:  (1)  Because 
of  the  court's  refusal  to  give  a  peremptory 
instruction;  (2)  because  of  its  action  in  strlk- 
iDg  out  the  second  and  foiirth  paragraphs  of 
its  answer;  and  (3)  because  of  error  in  the 
instructions.  The  appellant  thinks  it  was 
entitled  to  a  peremptory  instruction  because: 
<1)  Even  if  the  plaintiff  fell  from  the  train, 
defendant  was  guilty  of  no  negligence  which 
was  the  proximate  cause  of  the  plaintiff's 
injury;  and  (2)  because  the  plaintiff  was 
Snilty,  as  a  matter  of  law,  of  contributory 
negligence. 

[1]  The  first  proposition  is  based  upon  the 
idea  that  the  only  negligence  shown  was  the 
Ikllare  to  stop  the  train  at  the  station ;  and, 
If  this  were  true,  appellant's  position  would 
Iw  correct,  tor  it  is  apparent  that  the  mere 


failure  to  stop  the  train  at  the  station,  as.  it 
is  admitted  it  was  the  duty  of  the  defendant 
to  do,  was  not  the  cause  of  the  injury.  But 
in  addition  .to  that  negligence  the  evidence 
for  the  plaintiff  shows  that  he  was  notified  at 
Byattsvllle  that  the  next  stop  would  be  Lan- 
caster; that  he  knew,  from  his  knowledge 
of  the  country  when  the  train  reached  the 
outskirts  of  Lancaster  and  was  nearlng  the 
station,  that  the  train  whistled  and  lessened 
its  speed,  whereby  he  was  led  to  believe  it 
would  stop  at  the  station,  and,  so  believing, 
he  went  upon  the  platform  of  the  car  with 
the  purpose  of  alighting;  that  after  he 
reached  the  platform,  and  Just  before  the 
train  reached  the  station  where  it  should 
have  stopped,  its  speed  was  suddenly  accel- 
erated to  such  an  extent  that,  as  it  went 
around  a  curve  a  short  distance  beyond  the 
station,  the  Jerk  or  wrench  caused  him  to 
be  thrown  from  the  train.  Clearly  the  causal 
negligence,  under  the  plaintiff's  evidence  in 
this  case,  was  the  sudden  and  unexpected 
acceleration  of  speed  at  or  near  a  place 
where  the  plaintiff  had  the  right  to  expect 
the  train  to  stop. 

[2]  The  second  ground  urged  for  a  per- 
emptory must  likewise  be  denied;  it  had 
frequently  been  held  by  this  court  that  to 
authorise  the  court  to  hold  as  a  matter  of 
law  that  there  was  negligence,  the  Inference 
to  be  drawn  from  the  evidence  must  be  cer- 
tain and  incontrovertible!  otherwise  the  case 
must  be  submitted  to  the  Jury.  DaiUas  ▼.  I. 
C.  By.  Co.,  144  Ky.  127,  139  S.  W.  958.  And 
it  has  likewise  been  held  that  where  one 
leaves  a  railroad  cOach  and  goes  bpon  the 
platform  with  the  purpose  of  alighting  from 
the  train  as  it  approaches  a  station,  it  must 
be  left  to  the  Jury  to  determine  under  proper 
instructions  whether  from  all  the  facts  in 
evidence  he  was  or  not  guilty  of  contributory 
negligence.  L.  &  K.  R.  B.  Co.  v.  Head,  59 
S.  W.  23,  22  Ky.  Law  Rep.  863;  L.  H.  &  St 
L.  Ry.  Co.  V.  Stillwell,  142  Ky.  330,  134  S. 
W.  202.  The  Jury  in  the  case  at  bar  might 
well  have  thought  that  the  plaintiff  in  going 
npon  the  platform  of  the  car  as  it  approached 
the  station  at  Lancaster  after  it  lessened  its 
speed,  as  testified  to  by  plaintiff's  witnesses, 
acted  with  ordinary  care  for  his  own  safety, 
or  it  might  have  thought  from  the  evidence 
that  the  train  had  not  slackened  its  speed, 
and  was  going  at  a  high  rate  of  speed  when 
he  went  upon  the  platform,  and  that  he  had 
been  guilty  of  contributory  negligence.  Un- 
der the  evidence  in  this  case  the  question 
was  for  the  Jury,  and  the  court  properly  over- 
ruled the  motion  for  a  directed  verdict. 

[3]  Manifestly  one  plea  of  contributory  neg- 
ligence was  sufficient  in  the  answer,  and  the 
allegations  in  the  second  paragraph  of  the 
answer,  specifying  the  contributory  negli- 
gence of  which  the  plaintiff  was  guilty,  as 
alleged,  added  nothing  to  the  general  plea 
of  contributory  negligence  contained  in  the 
third  paragraph,  as  under  the  latter  tiie  de- 
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fendant  was  permitted  to,  and  did,  Introduce 
all  the  evidence  on  that  Issue. 

[4]  Clearly  the  defense  of  assnmed  risk 
had  no  place  In  this  case ;  ordinarily  that  de- 
tense  presupposes  the  existence  of  the  rela- 
tion of  master  and  servant,  and  as  no  such 
relation  existed  between  the  plaintiff  and  de- 
fendant, the  fourth  paragraph  was  properly 
stricken  from  the  answer. 

[5]  The  trial  court  In  Instruction  No.  1  au- 
thorized a  recovery  for  the  plaintiff  if  the 
train  failed  to  stop  at  Liancaster  and  passed 
by  the  station  at  a  high  rate  of  si)eed,  where- 
by the  plaintiff  was  thrown  from  the  train, 
but  did  not  submit  to  the  Jury  the  sudden 
accelerated  speed  of  the  train  after  the  plain- 
tiff had  gone  upon  the  platform,  which  plain- 
ly caused  the  Jerk  or  wrench  which  threw 
the  plaintiff  from  the  train,  according  to  the 
plaintiff's  theory,  as  a  ground  for  recovery. 
Neither  the  mere  failure  of  the  train  to  stop 
at  the  station,  nor  the  high  rate  of  B];>eed  at 
which  it  may  have  passed  the  station,  singly 
or  combined,  was  the  proximate  cause  of  his 
being  thrown  from  the  platform.  The  failure 
of  the  train  to  stop  at  the  station  was  ad- 
mittedly a  breach  of  duty,  and  the  passing 
by  the  station  at  a  high  rate  of  speed.  It 
necessarily  follows,  was  also  a  breach  of 
duty,  but  neither  of  these  acts  of  negligence 
were  dii-ectly  or  even  proximately  the  cause 
of  the  plaintiff  being  thrown  from  the  plat- 
form. The  sole  and  only  cause,  direct  or 
proximate,  was  the  sudden  accelerated  speed 
of  the  train  at  or  near  the  station  at  a  time 
and  place,  according  to  the  plaintiff's  theory, 
when  ite  had  a  right  to  expect  the  train  to 
slacken  its  speed  and  stop.  If  the  plaintiff, 
in  the  exercise  of  ordinary  care  for  his  own 
safety  under  all  the  facts  and  circmnstances 
in  evidence,  went  upon  the  .platform  with 
the  reasonable  expectation  and  belief  that 
the  train,  which  had  already  slowed  down, 
would  continue  to  get  slower  and  finally  stop 
Ht  the  station  where  it  was  the  duty  of  the 
trainmen  to  stop  it,  and,  after  reaching  the 
platform  with  this  expectation  and  belief, 
instead  of  continuing  to  slow  down  and  stop, 
it  suddenly,  without  warning  to  him,  in- 
creased Its  speed,  and  thereby  caused  such 
a  Jerk  or  wrench  as  threw  him  from  the  plat- 
form, then  he  may  recover  and  not  otherwise. 
No  matter  how  negligent  the  failure  to  stop 
at  the  station  may  have  been,  the  plaintiff 
could  not  recover,  unless  that  was  the  cause 
of  the  injury.  In  our  view  the  real  question 
In  the  case  was  not  submitted  in  the  instruc- 
tions. 

On  another  trial  the  court,  in  lieu  of  In- 
struction No.  1,  will  give  the  following  in- 
struction: 

"You  are  instructed  that  it  was  the  duty  of 
the  employes  in  charge  of  the  train  in  question 
to  stop  the  game  at  toe  Lancaster  station ;  and, 
i(  you  believe  that  as  the  train  approached  the 
Lancaster  station  it  slackened  its  sppod  and  the 
plaintiff  thereafter,  while  exercising  ordinary 
care  for  bis  own  safety,  went  upon  the  platform 


of  the  ear  with  the  purpose  of  aUghting  there- 
from, and  that  after  he  reached  the  platform, 
and  just  before  the  train  reached  the  Lancaster 
station,  without  warning  or  notice  to  the  plain- 
tiff the  train  was  caused  to  suddenly  increase 
its  speed,  and  tliat  because  of  sach  sadden  in- 
crease, if  any,  the  plaintiff  was  thrown  from 
the  train,  you  will  nnd  for  the  plaintiff;  un- 
less you  BO  t>elieve,  yon  will  find  for  the  defend- 
ant'*^ 

The  instructions  In  other  respects  are  nn- 
objectionable. 

Because  of  our  opinion  that  the  giving  of 
Instruction  No.  1  was  reversible  error,  as  in- 
dicated above,  we  have  not  deemed  It  neces- 
sary to  advert  to  appellant's  complaint  of 
the  court's  action  in  refusing  to  require  the 
plaintiff  to  submit  to  a  physical  examination 
by  defendant's  physician  during  the  trial,  or 
its  complaint  that  the  amount  of  the  verdict 
was  excessive. 

Because  of  the  error  in  the  instruction  re- 
ferred to,  the  Judgment  Is  reversed,  with  di- 
rections to  grant  appellant  a  new  trial,  and 
for  further  proceedings  consistent  herewith. 


HALL  et  aL  v.  CASEBOLT  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  18.  1916.) 

1.  PBAUnUIJBNT   CONVBTAMCES  «=»96(1>— TBI- 
AI/— SUFTICIBNOT  OF  EVinE-NCE. 

In  an  action  to  quiet  title  to  two  tracts 
of  land  and  to  have  a  levy  and  sale  thereof  in 
a  creditor's  suit  against  the  debtor,  the  plaintKEs' 
father  set  aside,  evidence  held  to  snow  that 
the  debtors'  conveyance  of  the  traet  to  the  plain- 
tiffs was  voluntary,  without  consideration,  and 
for  the  fraudulent  purpose  of  defeating  bis  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  IVandulent 
Conveyances,  Cent  Dig.  H  289-292,  320-322; 
Dec.  Dig.  ®=»96(1).] 

2.  FBAUnuUENT   CONVKTAKOES    «s>227— Rkk- 
KDIES  OF  OBEDTTOBa— EZBCVTION   SaIX. 

Under  Ky.  St  {  1907,  declaring  that  eveiy 
conveyance  by  a  debtor  without  valuable  consid- 
eration shall  be  void  as  to  his  then  existing  lia- 
bilities, where  the  legal  title  to  land  vested  in 
a  debtor's  children  under  a  conveyance  from 
their  grandfather  to  whom  their  fauer  convey- 
ed, is  subject  only  to  the  claim  of  the  debtors 
creditors  to  the  extent  of  $50,  the  amount  ot 
the  purchase  price  paid  by  the  father,  no  part 
of  the  property  could  l>e  subject  to  the  cred- 
itor's claim  without  a  proceeding  to  have  the 
conveyance  declared  to  be  fraudulent  as  to 
amount  paid  by  the  father,  and  in  such  case  an 
execution  could  not  be  levied  thereon  on  the 
theory  that  the  title  thereto  never  passed. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  589,  659,  665-667; 
Dec.  Dig.  <8s»227.1 

8.  FBAUDTncENT  Conveyances  «=>96(1>— Saus 

ON  Execution. 
Where  conveyances  by  a  debtor  tliroagh  his 
father  to  his  children  were  without  conmdera- 
tion,  the  conveyances  were  void  under  Ky.  St 
i  1007,  as  to  prior  debts,  and  no  title  passed  to  the 
grantee,  and  the  property  might  be  sold  under 
an  execution  against  the  debtor,  ignoring  the 
fraudulent  conveyances. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  U  239-292,  320-322  ; 
Dec.  Dig.  €»96(1).] 
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4.  V'RAvnyuiMiVT      Conyetances      «=»52(1)— 

PbOFEBTY— HOMKBTEAD. 

The  conveyance  of  a  homestead  is  not  fraudu- 
lent 

fEd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  118,  122-124;  Dec. 
Dig.  «=»52(1).] 

5.  Homestead    €s»35— PnopEBTT    Sitbjxot— 
Cultivation. 

A  debtor,  who  bad  a  family  and  sometimes 
kept  house,  and  who  was  staying  at  his  fa- 
ther's, as  to  land  which  be  bad  fraudulently  con- 
veyed to  his  father,  and  which  was  in  turn  con- 
veyed to  the  debtor's  children,  who  did  not  show 
any  interest  in  his  father's  land  or  that  it  could 
be  regarded  as  his  own  homestead,  and  who  was 
living  with  bis  father  and  cultivating  it,  had  no 
sncb  occupancy  as  to  be  entitled  to  a  homestead 
therein  exempt  from  execution  sale  at  the  suit 
of  his  creditors. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {{  60-55;  Dec.  Dig.  «=>35.] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  to  quiet  title  by  'Willie  J.  Casebolt 
and  others  against  Joe  Hall  and  others. 
Judgment  for  plalntlfTs,  and  defendants  ap- 
peal. Affirmed  In  part,  and  in  part  reversed 
and  remanded,  with  directions. 

J.  8.  Cllne,  of  PlkevlUe,  for  appellants. 
Roscoe  Vanover  and  B.  H.  Cooper,  both  of 
PikevUle,  for  appellees. 

CLAY,  O.  In  the  year  1912,  Joe  Hall  and 
Aus  Holbrook,  who  were  engaged  in  the  gro- 
cery and  general  merchandise  business,  fur- 
nished to  John  H.  Casebolt  and  wife  gro- 
ceries and  other  necessaries  of  the  value  of 
$90.49.  Suit  was  brought  on  the  account,  and 
judgment  was  rendered  in  favor  of  Hall  and 
bis  partner  on  February  2,  1915.  Execution 
was  issued  tbereon  and  levied  on  two  tracts 
of  land,  the  title  to  which  was  in  Willie  J. 
Casebolt  and  Clara  B.  Casebolt,  children  of 
John  H.  Casebolt  After  due  advertisement 
the  two  tracts. of  land  were  sold  by  the  sher- 
iff and  Hall  and  Holbrook  became  the  pur- 
chasers for  the  amount  of  their  debt,  Inter- 
est,  and  cost  of  sale. 

This  action  was  brought  by  Willie  J.  Case- 
bolt  and  Clara  B.  Casebolt,  and  John  H.  Case^ 
bolt,  their  father,  against  Joe  Hall,  Aus  Hol- 
brook, and  the  sheriff  of  Pike  county  to  quiet 
the  tiUe  of  WiUie  J.  Casebolt  and  Clara  B. 
Casebolt  to  the  two  tracts  in  qnestion,  and 
to  have  the  levy  and  sale  thereof  set  aside. 
The  basis  of  the  action  is  that  the  title  to  the 
two  tracts  was  in  Willie  J.  Casebolt  and 
Clara  B.  Casebolt  and  was  not  subject  to  a 
sale  for  the  debt  of  John  H.  Casebolt  The 
petition  farther  pleads  that  at  the  time  of  the 
nrongfol  acts  of  the  defendants  the  said 
John  H.  Casebolt  was  an  actual  bona  fide 
housekeeper  with  a  family  resident  in  the 
state  of  Kentucky,  and  was  using  the  second 
tract  of  land  as  a  homestead,  which  was  of 
less  value  than  |1,000.  After  denying  the 
allegations .  of  the  petition,  the  defendants 
pleaded  in  substance  that  the  debt  for  which 
the  land  was  sold  was  created  prior  to  the 
time  that  John  H.  Casebolt  acquired  title  to 


the  tracts  of  land  and  prior  to  the  time  that 
he  executed,  or  procured  to  be  executed,  the 
deeds  to  bis  two  children,  Willie  J.  Casebolt 
and  Clara  B.  Casebolt;  that  the  conveyances 
to  his  two  children  were  voluntary  and  with- 
out consideration  and  were  made,  or  pro- 
cnred  to  be  made,  by  John  H.  Casebolt  with 
the  fraudulent  Intent  to  cheat,  hinder,  and 
delay  his  creditors.  Including  the  defendants.. 
The  chancellor  granted  the  relief  prayed  for, 
and  the  defendants  appeal. 

[1]  The  record  discloses  the  following 
facts:  One  of  the  tracts  of  land  was  con- 
veyed to  WIlUe  J.  Casebolt  and  Clara  B. 
Casebolt  by  Hiram  Casebolt,  Sr.,  and  wife, 
the  parents  of  John  H.  Casebolt  Whether 
or  not  John  H.  Casebolt  ever  had  any  inter- 
est In  this  land  does  not  clearly  appear.  The 
title  to  the  second  tract  of  land  was  in  John 
H.  Casebolt  He  said  that  he  acquired  title 
in  about  July,  1912.  In  the  month  of  April, 
1913,  John  H.  Casebolt  conveyed  this  tract  to 
his  father.  On  July  18,  1913,  his  father  and 
mother  conveyed  it  to  Willie  J.  Casebolt  and 
Clara  B.  Casebolt  for  the  recited  considera- 
tion of  $500  cash.  John  H.  Caseftwlt  testifies 
that  when  he  conveyed  the  land  to  his  father 
he  received  the  consideration  therefor.  He 
further  claims  that  his  children  paid  bis  fa- 
ther for  the  land  when  they  purchased  It. 
His  father  does  not  testify  in  the  case.  John 
H.  Casebolt  testifies  that  the  money  paid  by 
his  children  was  the  money  which  he  had 
given  to  them  at  various  times.  He  says  that 
be  does  not  know  where  his  father  got  the 
$500  to  pay  him  for  the  land;  couldn't  say 
whether  his  father  got  any  of  the  $500  that 
belonged  to  the  children  and  used  that  in 
paying  bim  for  the  land.  He  further  claims 
that  he  used  the  money  which  his  father  paid 
him  for  the  land  for  general  family  expenses 
and  to  pay  the  cost  of  litigation  with  his 
wife.  A  brief  statement  of  the  testimony  Is 
sufficient  to  show  that  no  satisfactory  expla- 
nation of  how  his  children  came  into  posses- 
sion of  a  sum  of  money  sufficient  to  pay  the 
purchase  price  is  made.  It  is  by  no  means 
probable  that  they  bad  accumulated  that 
much  money  from  sums  which  their  father 
had  given  to  them  at  various  times.  Ccmsid- 
ering  the  fact  that  the  title  to  this  particular 
tract  was  in  John  H.  Casebolt,  that  he  con- 
veyed  it  to  his  father,  and  that  a  few  weeks 
later  his  father  conveyed  It  to  John  H.  Case- 
bolt's  children,  coupled  with  the  improbabil- 
ity of  the  children  having  on  band  the 
amount  of  the  purchase  price,  we  conclude 
that  the  conveyance  of  the  tract  in  question 
to  the  children  was  purely  voluntary  and 
without  consideration,  and  tliat  John  H. 
Casebolt  conveyed  the  land  to  his  father  and 
had  his  father  convey  it  to  the  plaintiffs  for 
the  frandulent  purpose  of  defeating  his  credi- 
tors. 

[2,  S]  In  granting  the  relief  prayed  for  by 
the  plaintiffs,  the  chancellor  evidently  pro- 
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ceeded  upon  the  theory  that  as  the  legal 
title  to  the  two  tracts  of  land  was  in  the 
infant  plaintiffs  the  lands  were  not  subject 
to  sale  under  the  executloa  This  is  doubt- 
less true  as  to  the  first  tract,  since  It  does 
not  appear  that  John  H.  Oasebolt  ever  had 
title  to  the  land,  or  that  he  paid  any  portion 
of  the  purchase  price  except  the  sum  of  $dO. 
Under  the  statute,  every  gift,  conveyance,  as- 
signment, transfer,  or  charge  made  by  a 
debtor,  of  or  upon  any  of  his  estate,  without 
valuable  consideration  therefor,  is  void  as 
to  his  then  existing  liabilities.  Kentneky 
Statutes,  {  1907.  Here  the  legal  Utle  to  the 
first  tract  was  nev«r  in  John  H.  Casebolt. 
The  conveyance  by  his  father  to  the  children 
could  only  be  regarded  as  voluntary  to  the 
extent  .of  $50,  the  amount  of  the  pardiase 
price  paid  by  John  H.  Oasebolt  In  other 
words,  the  legal  title  vested  in  his  children 
under  the  conveyance  from  their  grandfa- 
ther, .  snbject  only  to  the  claim  of  Jdtm  H. 
Casebolt's  creditors  to  the  extent  of  $50.  In 
order,  therefore,  to  subject  the'  property  to 
this  extent,  it  would  be  necessary  to  institute 
a  proceeding  to  have  the  conveyance  declared 
to  be  fraudulent;  otherwise  no  portioa  of 
the  property  could  be  subjected  to  defend- 
ants' claim.  In  such  a  case,  an  execution 
could  not  be  levied  thereon  on  the  theory  that 
the  title  thereto  never  passed. 

However,  when  we  come  to  consider  the 
second  tract  of  land  a  different  state  of  facts 
is  presented.  The  title  thereto  was  in  John 
H.  CasebolL  Be  conveyed  the  land  to  his 
father,  and  his  father  then  conveyed  it  to 
the  children.  These  conveyances  were  with- 
out consideration,  and  were  therefore  void 
as  to  defendants'  debt,  which  was  created 
long  prior  thereto.  In  such  a  case  the  stat- 
ute declares  the  conveyances  to  be  void.  No 
title  whatever  passes  to  the  grantee  but  re- 
mains in  the  fraudulent  debtor,  and,  under 
the  repeated  decisions  of  this  court,  the 
property  may  be  sold  under  and  execution 
against  the  grantor  and  the  fraudulent  con- 
veyances ignored.  Lillard  v.  McGee,  4  Bibb, 
165;  Scott's  Executor  v.  Scott,  85  Ky.  385, 
S  S.  W.  598,  5  S.  W.  423 ;  Fuller  v.  PInson, 
98  Ky.  441,  33  S.  W.  899. 

[4]  It  follows  that  the  Judgment  below 
was  correct  as  to  the  first  tract  but  erroneous 
as  to  the  second  tract,  unless,  as  a  matter  of 
fact,  John  H.  Casebolt  was  entitled  to  a 
homestead  therein,  for  It  is  well  settled  that 
the  conveyance  of  a  homestead  cannot  be 
fraudulent,  since  it  is  not  subject  to  the 
grantor's  debts.  Dugan  v.  Massey,  etc.,  6 
Bush,  81;  Lockett's  Adm'x  v.  James,  Adm'r, 
etc.,  8  Bush,  28;  Kuevan,  etc.,  v.  Specker, 
etc.,  11  Bush,  1 ;  Snapp,  etc.,  v.  Snapp,  eta, 
87  Ky.  554,  9  S.  W.  705. 

[5]  The  next  question  to  be  decided  there- 
fore is  whether  or  not  John  H.  Casebolt  was 
entitled  to  a  homestead  in  the  second  tract. 
On  this  question  John  H.  Casebolt,  who  was 
the  only  witness,  testified  In  substance  that 


he  had  a  family  and  kept  honse  some- 
times and  sometimes  boarded  while  teachlns 
school ;  that  he  bad  been  a  housekeeper  Tritb 
a  family  something  like  18  to  20  years  aod 
had  three  children;  that  the  land  levied 
on  was  worth  about  $500,  and  at  the  time 
of  the  levy  and  sale  he  was  staying  at  bis 
father's  and  was  raising  a  crop  on  the  tract 
that  was  sold. 

While  it  has  been  ruled  that  a  tract  of  land 
adjoining  or  a  short  distance  from  the  debt- 
or's home  place,  and  used  and  cultivated  br 
the  debtor  in  connection  with  his  home  place, 
is  included  within  his  homestead  where  it, 
together  vrtth  his  other  land,  does  not  ex- 
ceed $1,000  in  value  (Farmer  et  al.  v.  Hamp- 
ton et  aL,  154  Ky.  83,  156  S.  W.  1041).  we  are 
unable  to  perceive  upon  what  theory  Jobn  H. 
Casebolt  can  be  adjudged  a  homestead  in  the 
second  tract  in  question.  He  merely  says 
that  he  was  living  with  his  father  and  cnl- 
tivated  the  tract  In  question.  He  does  not 
show  that  he  had  any  Interest  whatever  in 
his  father's  Innd  or  that  his  father's  land 
could,  in  any  sense,  be  regarded  as  his  home- 
stead. Not  being  in  occupancy  of  his  fa- 
ther's land  as  a  homestead  and  not  being  In 
occupancy  of  the  tract  In  controversy,  we 
conclude  that  the  mere  cultivation  of  tbe 
tract  in  controversy  was  not  a  sufficient  use 
of  it,  in  connection  with  an  actual  homestead, 
to  entitle  him  to  a  homestead  therein.  Tbat 
being  true,  it  follows  that  this  tract  was 
subject  to  sale  under  tbe  execution  in  favor 
of  defendants. 

From  the  foregoing  it  follows  that  that 
portion  of  the  Judgment  setting  aside  the 
execution  sale  of  the  first  tract  of  land  was 
proper,  while  that  portion  of  the  Judgment 
setting  aside  the  execution  sale  of  the  second 
tract  of  land  was  erroneous. 

That  portion  of  the  Judgment  setting  aside 
the  execution  sale  of  the  first  tract  of  land 
is  affirmed.  That  portion  of  the  Judgment 
setting  aside  the  execution  sale  of  the  sec- 
ond tract  of  land  Is  reversed  and  cause  re- 
manded, with  directions  to  enter  Judgment  in 
conformity  with  this  opinion. 


HUNTER  V.  COMMONWEALTH.* 
(Court  of  Appeals  of  Kentucky.    Oct  12, 1916.) 

1.  Homicide    «=»256(2)  —  Voluhtabt    Man- 

BL^UOIITEn— SUFFrcIENOT   OF   EviDERCE- 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  voluntary  manslaughter. 

(Ed.    Note.— For   other   cases,   see   Homicide, 
Cent  Dig.  |  540;  Dec.  Dig.  «=3255(2).] 

2.  Cbiminai.    Law    <8=»770(D  — ■  Tbial  —  Ik- 
BTRHCTioNS— Law  of  Cask. 

Every  person  accused  of  crime  has  a  rlRht 
to  have  the  jury  instructed  on  the  whole  law 
of  the  case. 

[Ed.    Note.— Fmr   other   cases,    see  Criminal 
Law,  Cent  Dig.  {  1806;  Dec.  Dig.  «=S>TrO(l).] 

3.  HoHioiDB   «=>304  — Ihbtbuotxons — Acci- 
dent. 

In  a  trial  for  murder,  where  the  defendant 
claimed  and  offered  some  evidence  that  deceased 
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had  acddentaOjr  abot  herself,  and  that  he  had 
not  shot  her,  and  where  the  instructionB  given 
did  not  permit  a  conviction  unless  the  Jury  be- 
lieved that  he  shot  the  deceased,  it  was  not 
essential  to  his  defense  that  the  jury  shonl4 
have  been  instructed  on  the  accidental  or  in- 
tentional shooting  of  the  deceased  by  herself. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  $  636;  Dee.  Dig.  *=»S04.] 

4.  HomciDE  ®=>175 — Bvidencb— Accident. 

Under  the  plea  of  not  guilty,  evidence  for 
the  defendant  as  to  what  caused  the  death  <of 
the  deceased,  and  that  it  was  caused  by  her 
■own  act,  accidentally  or  purposely,  was  compe- 
tent 

[Ed.   Note.— For   other   cases,   see   Homicide, 
Cent  Dig.  «  375-878;  Dec.  Dig.  «=»175.] 
6.  Homicide  «=>309(e)  — iNSTBtrcnoMfl  — Iw- 

VOrUNTABT  MAirBL&T70HTKB. 

Int  a  trial  for  murder  where  the  whole  de- 
fense was  predicated  on  the  theory  that  the  de- 
ceased accidentally  or  intentionally  shot  her- 
self, there  was  no  error  in  failing  to  instraot 
on  involontary  mandao^ter. 

[Bd.  Note.— For  other  cases,  see  Homidd*, 
Cent.  Dig.  §  655 ;  Dec.  Dig.  «=»309(6).] 

6.  HoinciDE     «=i)34  —  "Involunxaby    1£ak- 

SLAUOHTEB." 

"Involuntary  manslaughter"  is  the  killing  of 
another  in  doing  some  nnlawful  act  or  without 
intention  to  kill,  or  an  accidental  killing. 

[E2d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  J  55;  Dec.  Dig.  <8=934. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Involuntary  Man- 
slaughter.] 

7.  Obiminal  Law  «a»614(l)— Continuanob— 

DiSCBKTION— ABTTBE   OF  DiSCBBTION. 

Where  defendant  was  indicted  January  5, 
1916,  and  admitted  to  bail  and  his  trial  was 
twice  continued,  and  an  alleged  eyewitness  was 
not  recognized  to  appear  as  a  witness  when  the 
case  was  &rst  continued,  and  the  name  of  such 
witness  did  not  appear  among  the  witnesses  on 
account  of  whose  absence  at  ihe  first  trial  a 
continuance  was  granted  and  where  the  defend- 
ant's afiBdavit  was  permitted  to  be  read  as  the 
testuDKHiy  of  the  absent  witness,  a  refusal  to 
further  continue  the  case  on  account  of  the  ab- 
sence of  such  witness  was  not  an  abuse  of  the 
trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  131^1814;  Dec.  Dig.  «s» 
614(1).] 

8.  CBiMiKAt  Law  «=>614(1)— Contiwdahcb— 
DiscBETioN— III  Health  of  Defenoakt. 

In  a  trial  for  murder,  the  refusal  to  grant 
a  third  continuance  on  the  ground  of  the  de- 
fendant's ill  health,  where,  though  complaining 
of  injuries  sustained  pre^ons  to  the  trial,  he 
was  present  in  court  and  able  to  relate  all  facts 
that  he  thought  would  aid  his  defense,  was  not 
an  abase  of  the  trial  court's  discretion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  {{  1312-1314;  Dec.  Dig.  «6=9 
«I4a).] 

Appeal  from  Circuit  Oonrt,  Daviess  County. 

WilUam  B.  Hunter  was  convicted  under. 
the  voluntary  manslaughter  statute,  and  he 
appeals.   Affirmed. 

Louis  I.  Igleheart,  of  Owensboro,  for  appel- 
lant H.  M.  Logan,  Atty.  Gen.,  and  Overton 
S.  Hogan,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

CARROLL,  3.  The  appellant,  William  B. 
Hunter,  who  was  charged  In  the  indictment 


with  the  murder  of  Rena  Wilson,  was  con- 
victed under  the  voluntary  manslaughter  stat- 
ute and  his  punishment  fixed  at  from  two  to 
five  years  in  the  state  penitentiary.  The 
facts  disclosed  by  the  evidence  are  substan- 
tially as  follows: 

It  appears  that  Hunter  and  Rena  Wilson 
bad  known  each  other  for  some  time,  but 
it  is  not  entirdy  clear  what  the  relations 
bet?reen  tbem  were.  On  the  afternoon  of 
the  day  she  was  killed  Rena  Wilson  purchas- 
ed a  pistol,  and  after  It  had  been  loaded 
in  the  stone  at  her  request,  she  remarked  to 
the  salesman  in  answer  to  an  inqniry,  that 
"she  would  not  shoot  anybody  unless  they 
bothered  bar,  but  that  if  anybody  bothered 
her  she  might  shoot  them." 

It  is  further  shown  that  at  this  time. she 
was  sUshtly  intoxicated.  A  few  hours  after 
this  OUie  Hester,  in  passing  by  the  business 
house  of  Hunter  in  company  with  his  wife, 
stopped  for  a  few  minutes  near  the  door  of 
Hunter's  place  of  business,  and  while  stand- 
ing there  heard  two  shots  fired.  When  the 
$hots  were  .fired  he  stepped  in  a  doorway 
near  by,  and  a  few  seconds  afterwards  saw 
a  won^an  fall  into  the  street  out  of  the  door 
of  Hunter's  business  house,  and  immediately 
saw  Hunter  come  out  and  take  bold  of  her, 
insisting  that  she  go  back  into  his  bouse, 
which  sbe  refused  to  do,  saying:  "I  don't 
want  to  go  back  there:  I  want  to  go  home" 
— whereupon  Hunter  said,  "Come  in  here,  you 
damn  yellow  bitch,"  at  the  same  time  put- 
ting his  arm  around  ber  and  forcibly  pulling 
her  Inside  the  door  of  his  building.  This 
witness  said  Hunter  bad  something  in  bis 
hand  and  that  very  shortly  after  he  bad 
pulled  the  woman  in  the  house  he  heard 
three  shots  fired  in  the  house  in  quick  suc- 
cession, and  soon  thereafter  the  lights  in 
the  house  were  put  out  and  the  blinds  pulled 
down. 

The  wife  of  Hester,  who  was  with  him,  aft- 
er testifying  to  the  occurrence  substantially 
as  he  did,  said  that  when  Hunter  was  forc- 
ing the  woman  to  go  into  the  house  frobi 
the  street,  he  had  a  pistol  in  his  hand. 

John  Lyons,  a  police  officer  who  came  to 
the  scene  of  the  shooting  soon  afterwards, 
testified,  in  substance,  that  Hunter,  who 
was  under  the  influence  of  liquor,  when  ask- 
ed if  there  bad  been  any  trouble  in  his 
building,  said  there  had  not  been,  and  ob- 
jected to  the  officer  going  into  the  house. 
He  further  said  that  Hunter,  after  resisting 
for  a  time  his  efforts  to  go  in  the  bouse,  final- 
ly said  that  there  was  a  damn  woman  in 
there  who  had  done  some  shooting — who 
had  shot  herself  trying  to  kill  him.  When 
the  officer  went  Into  the  room  he  found 
Rena  Wilson  lying  dead  on  the  floor.  It 
might  here  be  stated  that  she  came  to  ber 
death  from  the  effect  of  two  bullets,  one  of 
which  entered  ber  head  just  behind  the  ear, 
and  the  other  entered  ber  back  near  the 
shoulder  blade. 
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Hunter  In  his  own  bdialf,  after  denying 
that  he  was  drinking,  said  that  the  Wilson 
won>an  came  to  Ills  place  of  business  about 
the  time  he  was  fixing  to  close  np  and  go 
home.  That  when  he  opened  the  front  door 
for  the  purpose  of  going  out  she  obstructed 
his  passage  and  also  pulled  lilm  back  'into 
the  house.  That  she  then  said,  "Ton  are  not 
going  home,"  and  also  said  she  was  going 
to  kill  him  and  then  kill  herself,  at  >  the 
same  time  firing  two  shots  from  a  pistol 
that  she  had  In  her  hand,  the  shots  entering 
the  wall  of  the  room  eereral  feet  above  the 
floor.  That  when  the  two  shots  were  fired 
he  went  to  her,  and  while  he  was  engaged  In 
an  etTort  to  get  the  pistol  away  from  her  she 
struck  her  foot  against  the  end  of  the  table 
and  fell  to  the  floor.  That  while  she  was 
down  she  fired  three  other  shots.  He  said 
that  he  did  not  at  any  time  have  any  pistol 
in  his  hand  nor  did  he  shoot  the  woman. 
That  all  the  shots  were  fired  by  her  out 
of  the  pistol  that  she  brought  iirto  the  house. 

On  this  evidence  the  theory  of  the  common- 
wealth was  that  Hunter  either  with  his  own 
pistol  or  the  woman's  pistol  fired  the  shots 
that  kUled  her.  On  the  other  hand,  the 
theory  of  counsel  for  Hunter  was  that  the 
woman  killed  herself  with  her  own  pistol 
either  accidentally  or  purposely. 

The  court  instructed  the  Jury  In  the  usual 
form  on  the  subjects  of  murder,  manslaugh- 
ter, reasonable  doubt,  and  self-defense,  but 
did  not  give  any  instruction  on  the  subjects 
of  the  accidental  or  intentional  shooting  of 
Rena  Wilson  by  herself,  and  the  failure  to 
80  instruct  the  Jury  is  the  chief  ground  of 
reversal  relied  on. 

[1]  Under  the  instructions  the  Jury  could 
not  have  convicted  Hunter  unless  they  be- 
lieved beyond  a  reasonable  doubt  that  he  fir- 
ed the  shots  that  caused  her  death.  If  her 
death  was  not  produced  by  the  shots  fired 
by  him,  the  Jury  must  have  acquitted  him  or 
else  disregarded  the  plain  direction  of  the 
instructions.  It  is  of  course  apparent  that 
the  issue  submitted  to  the  Jury  was:  Did 
or  did  not  Hunter  kill  the  woman?  Upon 
this  subject  the  only  direct  evidence  in  the 
case,  which  was  contained  in  the  evidence 
of  Hunter  and  the  affidavit  as  to  the  evi- 
dence the  absent  witness  Bader  would  have 
given,  was  that  Hunter  did  not  fire  either 
of  the  shots  that  killed  Rena  Wilson,  but  all 
of  the  circumstances  developed  in  the  case  and 
all  of  the  reasonable  and  natural  Inferences 
from  the  evidence  tended  to  show  that  he 
did  shoot  and  kill  her.  The  evidence  of 
the  Hesters  that  the  woman,  after  two  shots 
had  been  fired,  fell  out  of  the  front  door  of 
Hunter's  business  house  and  was  forcibly 
taken  back  into  the  house  by  him,  after 
which  three  other  shots  were  fired,  his  con- 
versation with  and  conduct  toward  the  po- 
lice officer,  as  well  as  the  location  of  the 
wounds  In  the  head  and  back  of  the  deceas- 
ed, furnish  convincing  circumstantial  evi- 
dence of  Hunter's  guilt.    So  that  we  do  not 


f^l  any  doubt  that  the  verdict  of  the  Jury 
was  Justified  by  the  evidence  and  temi)ered 
with  much  mercy. 

[2-4]  But  notwithstanding  tills.  If  the  court 
failed  to  give  to  the  Jury  instructions  to 
which  Hunter  was  entitled,  and  the  failure 
to  give  these  instructions  prejudiced  liis  sub- 
stantial rights,  the  judgment  should  be  set 
aside  and  a  new  trial  granted,  because  every 
person  accnsed  of  crime  has  a  right  to  liave 
the  Jury  furnished,  for  their  guidance,  with 
instructions  that  contain  the  whole  law  of 
the  cas& 

In  Howard  v.  tJommonwealtb,  81  S.  W. 
688,  26  Ky.  Law  Rep.  465,  the  defense  was. 
tliat  the  shooting  and  wounding  by  the  ac- 
cnsed was  accidental  and  not  intentional, 
and  under  this  affirmative  defense  it  was 
held  that  the  jury  should  have  been  instruct- 
ed to  acquit  the  defendant  if  they  believed  the 
shooting  was  accidental.  To  the  same  effect 
are  Taylor  v.  Commonwealth,  90  S.  W.  581, 
28  Ky.  Law  Rep.  819;  Blanton  v.  Common- 
wealth, 31  Ky.  Law  Rep.  800;  Hawkins  v. 
Commonwealth,  142  Ky.  188,  133  S.  W.  1151. 
in  these  cases  it  will  be  observed  that  the 
defendant  admitted  the  shooting  but  sought 
to  excuse  himself  on  the  ground  that  it  was 
accidental,  but  not  intentional  In  the  case 
we  have  the  defense  that  Hunter  made  was 
that  he  did  not  shoot  or  kill  the  woman.  If 
he  did  not  shoot  or  kill  her,  he  was  not  guil- 
ty no  matter  how  her  death  was  produced  or 
whether  It  was  caused  by  accident  or  inten- 
tion on  her  part. 

It  was  of  course  admissible  under  the  plea 
of  not  guilty  for  Hunter  to  introduce  evidence 
as  to  what  produced  the  death  of  Rena  Wil- 
son and  to  show  by  evidence  that  it  was 
caused  by  her  act,  accidentally  or  purposely 
committed.  But,  while  evidence  of  this  kind 
was  admissible  ifor  the  purpose  of  illustrat- 
ing the  innocence  of  Hunter,  It  was  not  es- 
sential to  his  defense  that  the  Jury  should 
have  been  instructed  on  the  subject,  because 
his  defense  in  all  of  its  aspects  was  present- 
ed in  an  instruction  telling  the  Jury  tliat 
they  could  not  convict  him  unless  they  believ- 
ed that  he  did  the  shooting  and  killing. 

When  the  defense  in  homicide  cases  is  that 
the  accused  Idlled  the  deceased  but  under  dr- 
cnmstances  that  would  excuse  or  Justify  the 
killing,  as  for  example  by  accident  or  in 
self-defense,  and  the  commonwealth  contends 
that  the  killing  was  committed  under  cir- 
cumstances that  showed  the  accused  to  be 
guilty,  an  Instruction  presenting  the  defense 
relied  on  should  be  given,  for  the  obvious 
reason  that  unless  such  an  instruction  were 
given  the  theory  of  the  defense  would  not 
be  submitted  at  all.  But  when  the  defense 
is  that  the  accused  had  nothing  to  do  with 
the  killing,  and  he  imdertakes  to  show  that 
the  act  was  committed  by  some  other  person 
or  that  the  deceased  killed  himself,  an  in- 
struction telling  the  Jury  that  he  cannot  be 
found  guilty  unless  he  did  the  killing  pre- 
sents  the    only    defense   the   accused   has. 
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When  such  a  defense  la  made,  tbere  Is  00I5' 
one  issne  in  tbe  case  to  be  Illustrated  by  the 
evidence  or  submitted  by  Instructions,  and 
that  is:  Did  the  accused  kill  the  deceased? 
If  be  did  not,  of  course  be  should  be  founi 
not  gailty. 

In  Miunlard  v.  Commonwealth,  158  Ky. 
210,  IW  S.  W.  804,  there  was  evidence  tend- 
ing to  show  that  the  death  of  the  deceased 
iras  not  caused  by  the  accused,  but  by  acci- 
dental means,  with  which  the  accused  had  no 
connection,  and  it  was  insisted  that  an  in- 
struction, telling  the  jury  that  they  should 
acqnlt  the  accused  if  they  believed  that  the 
death  of  the  defendant  was  produced  by  ac- 
ddental  means,  should  have  been  given.  But 
the  court  said: 

"In  this  case  there  was  no  testimony  on  the 
part  of  the  defendant  that  he  killed  Bowman, 
but  that  the  killing  was  accidental.  •  •  * 
Under  the  instructions  given  by  the  court  a 
conviction  was  not  aathorized  unless  the  jury 
Mieved  from  the  evidence  beyond  a  reasonable 
doabt  that  defendant  killed  deceased.  Unless 
they  so  believed,  they  were  required  to  acquit. 
While  the  evidence  in  regard  to  accidental  death 
was  competent  as  tending  to  show  that  defendant 
did  not  kill  deceased,  yet  we  conclude  it  was 
not  error  to  refuse  a  separate  instruction  cov- 
ering this  phase  of  the  case,  in  view  of  the  fact 
that  the  real  issne  was  whether  the  defendant 
did  or  did  not  kill  the  deceased,  and  this  was 
presented  to  the  jury  by  instructions  which  are 
not  subject  to  compuint." 

In  Lewis  v.  Commonwealth,  42  S.  W.  1127, 
19  Ky.  Law  Bep.  1139,  relied  on  by  counsel 
for  Hunter,  it  appears  that  Lewis  was  in- 
dicted for  the  murder  of  his  wife,  committed 
by  kUUng  her  with  a  dub  or  some  other 
bard  substance.  Apparently  it  was  conceded 
that  Lewis  struck  his  wife,  but  his  defense 
was  that  she  died  from  arsenical  poisoning, 
the  poison  being  administered  by  herself  or 
some  other  person  besides  Lewis',  and  un- 
der these  facts  the  court  said  that  an  in- 
struction should  have  been  given,  telling  the 
jury  that  if  they  believed  the  deceased  died 
from  the  effect  of  arsenical  poisoning,  the 
poiscHi  either  being  taken  by  herself  or  given 
by  some  other  person  than  Lewis,  they  should 
find  the  defendant  not  guilty. 

But  that  case  cannot  be  regarded  as  in 
conflict  with  the  rule  announced  in  the  Min- 
niard  Case,  which  we  approve  and  is  not 
authority  for  the  contention  that  under  the 
fticts  of  this  case  an  instruction  should  have 
been  given  advising  the  jury  that  if  they 
believed  Bena  Wilson  came  to  her  death  from 
wounds  inflicted  by  herself,  either  accidental- 
ly or  Intentionally,  they  should  find  Hunter 
not  guilty. 

[(,  I]  It  is  next  insisted  that  the  court 
erred  In  falling  to  instruct  the  Jury  on  the 
Eobject  of  involuntary  manslaughter.  There 
vas  no  fact  or  circumstance  in  this  case  that 
would  justify  an  instruction  on  this  subject. 
The  whole  defense  of  Hunter  was  predicated 
on  a  theory  having  no  relation  to  the  law 
of  involuntary  manslaughter,  which  is  the 
Idlling  of  another  In  doing  some  unlawful 


act,  but  without  intentloa  to  kill,  or  an  ac- 
cidental kltling.  Lewis  ▼.  Commonwealth, 
140  Ky.  652,  131  S.  W.  617;  Long  v.  Com- 
monwealth, 112  S.  W.  841. 

[7]  It  is  finally  urged  that  the  court  erred 
In  overruling  the  motion  of  Hunter  for  a 
continuance.  This  motion  was  based  on  the 
absence  of  Jotm  Bader,  a  witness  for  Hun- 
ter, and  also  on  the  f&ct  that  Hunter  was 
in  such  ill  health  as  not  to  be  able  to  prop- 
orly  advise  with  his  counsel  or  give  Uf  the 
trial  such  attention  as  was  needed. 

The  indictment  was  returned  on  January 
8,  1916,  and  on  January  7th  Hunter  was  ad- 
mitted to  bail.  On  January  12th  the  case 
was  called  for  trial  and  continued  on  the 
motion  of  Hunter  by  his  counsel  until  the 
May  term  of  the  court,  at  which  time  it  was 
again  continued  on  motion  of  Hunter  by  his  • 
counsel  to  the  September  term,  when  the 
trial  was  had.  It  is  a  curious,  but  not  very 
material,  circumstance  that  may  be  noticed 
in  this  connection  that  although  Hunter  says 
Bader  was  an  eyewitness  to  the  killing,  he 
was  not  recognized  to  appear  as  a  witness 
when  the  case  was  continued  at  the  Janu- 
ary term,  although  several  other  witnesses 
for  Hunter  were.  Nor  does  the  name  of 
Bader  appear  among  the  witnesses  on  ac- 
count of  whose  absence  at  this  January  term 
a  continuance  was  granted.  At  the  Septem- 
ber term,  however.  Hunter  filed  an  affidavit 
asking  a  continuance  on  account  of  the  ab- 
sence of  Bader,  averring  that  if  present  he 
would  testify  to  certain  material  facts  which 
are  set  out  in  the  affidavit  of  Hunter.  This 
affidavit  was  permitted  to  be  read  as  the 
deposition  of  the  absent  witness,  Bader,  and 
we  are  not  prepared  to  say  under  the  cir- 
cumstances shown  in  the  record  that  the 
trial  judge  abused  his  discretion  In  refusing 
to  continue  the  case  'on  account  of  the  ab- 
sence of  this  witness. 

[8]  Nor  do  the  facts  set  out  in  the  affidavit 
as  to  the  condition  of  Hunter's  health  show 
that  the  court  committed  an  abuse  of  discre- 
tion in  refusing  a  continuance  on  this  ground. 
Hunter,  although  complaining  of  injuries  sus- 
tained some  time  previous  to  the  trial,  was 
present  in  the  cotirt,  and  from  his  evidence 
it  appears  that  he  was  able  to  relate  every 
fact  and  circumstance  that  he  thought  would 
be  helpful  In  his  defense. 

A  careful  consideration  of  the  record  has 
satisfied  us  that  no  error  prejudicial  to  the 
substantial  rights  of  Hunter  was  committed, 
and  therefore  the  judgment  is  affirmed. 


DOOM  V.  BROWN  et  aL  • 

(Court  of  Appeals  of  Kentncky.    Oct.  12,  1916.) 

1.  Tbusts  «=»17,  18(6)— Statute  or  Fbauds 
— Bbeacq  of  Parol  Aobeeuent. 
Where  one  buys  land  at  a  judicial  sale  un- 
der a  parol  agreement  to  purchase  for  another 
and  fails  to  convey  in  accordance  with  the 
agreement,  the  case  is  not  within  the  statute  of 
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•Rehearing  denied  December  1,  1916. 
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frauds,  though  orAnarflr  a  mere  parol  agree- 
ment by  the  purchaser  of  land  in  his  own  right 
to  buy  the  land  and  convey  it  to  another  is 
within  the  statute  and  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  JS  21,  22;  Dec.  Dig.  «8=»17,  18(6).] 

2.  TRUSTS  <8=>100— RxsuTTiNa  Tbtjst— Pub- 
chase  Monet. 
Where  one  buys  land  at  a  judicial  sale  un- 
der a  parol  agreement  to  purchase  for  another 
and  fails  to  convey  in  accordance  with  the 
agreepient,  a  resulting  trust  arises  where  the 
party  with  whom  the  agreement  is  made  fur- 
nishes the  pnrctiase  money  or  has  an  actual 
Interest  in,  or  a  bona  fide  claim  to,  the  land 
purchased. 

[Bid.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  151 ;  Dec.  Dig.  <^=»100.] 
8.  SCBBOOATION  «=>7(7)  — Patmbht  — JCDl- 
ciAi,  Sals— RiQHT  or  SuntTT. 
A  surety  on  a  note,  further  secured  by  the 
principal's  mortgage  of  his  life  interest  in  a 
storehouse  and  lot,  who  did  not  discharge  the 
mortgage  debt,  or  pay  the  purchase  money  at 
a  judicial  sale,  was  not  subrogated  to  the  mort- 
gagee's lien,  and  had  no  interest  or  bona  fide 
cl^m  to  the  property,  but  was  an  entire  stran- 
ger to  die  title. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  §{  26,  77,  92;  Dec.  Dig.  «=s>7(7).] 

Appeal  from  Circuit  Court,  Spencer  County. 

Suit  by  Ben  P.  Doom  against  C.  C.  Brown 
and  another.  Judgment  for  defendants,  and 
complaln^t  appeals.    Affirmed. 

•  H.  S.  McDlroy  and  H.  W.  Rlvee,  both  of 
Lebanon,  for  appellant  Edwards,  Ogden  & 
Peak  and  A.  E.  Walsh,  all  of  Louisyllle,  Sam- 
uel K.  Balrd,  of  Taylorsvllle,  and  G.  S.  &  J. 
A.  Fulton,  of  Bardstown,  for  appellees. 

OLAY,  C.  Id  the  year  1902,  James  Uaatr 
gomery,  Jr.,  with  Ben  P.  Doom  aa  surety,  ex- 
ecuted to  C  C.  Brown  a  note  for  $610.  As 
further  security  for  the  note,  Montgomery 
mortgaged  his  life  interest  in  a  storehouse 
and  lot  located  at  TaylM-svllIe.  The  debt  not 
being  paid.  Brown  brought  suit  and  recov- 
ered a  judgmoit,  directing  a  sale  of  Mmt- 
gomery's  interest  in  the  property.  At  this 
sale,  which  took  place  In  June,  1908,  Brown 
became  the  purchaser.  He  retained  the  prop- 
erty until  October  11,  1913,  when  he  sold  it 
to  Charles  Cotton.  Alleging  that  Brown 
bought  the  property  under  a  parol  agreement, 
whereby  be  was  to  hold  ttae  title  until  his 
debt  was  paid  and  then  convey  the  property 
to  him,  plaintiff.  Doom,  brought  this  suit  to 
secover  the  property.  The  chancellor  de- 
clined to  grant  the  relief  prayed  for,  and 
Doom  appeals. 

In  view  of  the  conclusion  of  the  court,  it 
will  be  nnnecessary  to  detail  the  evidence 
bearing  on  the  question  in  dispute. 

[1 , 2]  Ordinarily  a  mere  parol  agreement 
by  the  purchaser  of  land  In  his  own  right  to 
buy  the  property  and  convey  It  to  another  is 
within  the  statute  of  frauds  and  not  enforce- 
able. Letcher  v.  Letcher's  Heirs,  4  J.  J. 
Marsh.  590;  Graves  v.  Dugan,  6  Dana,  331; 
Griffin  V.  Coffey,  9  B.  Mon.  458,  60  Am.  Dec. 
619 ;  Hooker  v.  Gentry,  3  Mete.  463 ;  Bcton  v. 


Moore,  4  Ky.  Law  Bep.  809;  Commonwealth 
v;  Maysvllle  ft  B.  S.  B.  R.  Co.,  94  Ky.  16, 
21  S.  W.  342;  Estes  v.  Estes,  142  Ky.  262. 
134  S.  W.  494;  Wormald's  Gdn.  v.  Heinse, 
28  Ky.  Law  Rep.  1022,  90  S.  W.  1064;  Day 
et  aL  V.  Amburgey,  147  Ky.  123,  143  S.  W. 
1083.  A  distinction  has  been  made  between 
the  above  class  of  cases  and  those  cases 
where  one  buys  land  at  a  Judicial  sale  under 
a  parol  agreement  to  purchase  for  another, 
and  falls  to  convey  In  accordance  with  the 
agreement  Such  cases  are  not  within  the 
statute  of  frauds,  and  a  resulting  trust  will 
arise  where  the  party  with  whom  the  agree- 
ment Is  made  furnished  the  purchase  money, 
or  had  an  actual  Interest  In,  or  a  bona  fide 
claim  to,  the  land  purchased.  Crutcher  v. 
Mulr,  90  Ky.  142,  13  S.  W.  435,  29  Am.  St 
Rep.  366 ;  Griffin  v.  Schlenk,  139  Ky.  523,  102 
S.  W.  837,  31  Ky.  Law  Rep.  422 ;  Sherley  v. 
Sherley,  97  Ky.  812,  81  S.  W.  275,  17  Ky. 
Law  Bep.  450;  Payne  v.  McClure  Lodge  No. 
539,  115  8.  W.  764;  Davis  v.  Spicer,  128  S. 
W.  295;  Lancaster  Trust  Co.  v.  Long,  220 
Pa.  449,  69  Atl.  993 ;  Wiedemann  v.  Crawford, 
142  Ky.  303,  134  S.  W.  495 ;  Parker  v.  Catron, 
i20  Ky.  146,  85  S.  W.  740,  27  Ky.  Law  Bep. 
036, 117  Am.  St  Rep.  675 ;  Warden  v.  O'Brien, 
142  Ky,  633,  136  S.  W.  655;  Plshback  v. 
Green,  87  Ky.  107,  7  S.  W.  881,  9  Ky.  Law 
Rep.  959;  Butler  v.  Prewltt,  53  S.  W.  20,  21 
Ky.  Law  Bep.  813;  McConneU  v.  Gentry,  99 
S.  W.  278,  30  Ky.  Law  Rep.  548 ;  Stubblns  v. 
Brlggs,  68  S.  W.  392,  24  Ky.  Law  Bep.  231 ; 
Adams'  Adm'r  et  al.  v.  Wells,  163  Ky.  708, 
156  8.  W.  407. 

[S]  In  the  case  under  consideration  Doom 
did  not  pay  the  purchase  money.  Had  be 
discharged  the  mortgage  debt,  he  would  have 
been  subrogated  to  the  mortgagee's  lien,  but 
this  be  did  not  da  Therefore  he  had  no  in- 
terest in,  or  bona  flde  claim  to,  the  property. 
He  was  an  entire  stranger  to  the  title.  We 
are  not  inclined  to  extend  the  doctrine  so  as 
to  Include  a  case  of  this  kind,  but  conclude 
that  the  alleged  parol  agreement  Is  within 
the  statute  of  frauds,  and  cannot  therefore 
be  enforced. 

Judgment  affirmed. 


ILLINOIS  CENT.  B.  CO.  v.  LOCISVILLS 

BBIDGE    CO. 
(Court  of  Appeals  of  Kentucky.    Oct  12, 1916.) 

1.   CONTBIBUTIOH    €=»5— JolNT   TOBT-FSABOBS 

— Kailboad  and  BainoE  Comfakibb. 
A  boy  who  was  stealing  a  ride  on  a  train 
was  made  by  train  employes  to  get  off.  in  do- 
ing which  he  caught  his  toot  in  a  frog  in  the 
tracks  of  plaintiff  bridge  company,  which  the 
defendant  railroad  was  using,  and  injured. 
Plaintiff  recovered  against  the  bridge  company 
alone.  Beld  that  the  railroad  company  and  the 
bridge  company  were  joint  tort-feasors,  so  that 
the  bridge  company,  after  paying  the  judgment, 
could  not  recover  over  against  the  railroad  com- 
pany, and  the  fact  that  the  wrongful  act  of  the 
railroad  company  occurred  a  moment  before  tbe 
negligence  of  the  bridge  company  became  opera- 
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tive,  did  not  take  the  caae  out  of  the  general 
role. 

[Ed.  Note.— For  other  cases,  see  Contribution, 
Cent.  Dig.  fS  6-9;   Dec,  Dig.  i©=»B.] 

2.  CoNTBiBunoN  €=>5— Joint  Tobt-Fkasobs 

— Municipal  ConpoBAHONS. 
Under  an  excepHon  to  the  rale  that  there 
can  be  no  oontnbuticm  between  ^oint  tort- 
feasors, a  city  compelled  to  respond  in  damages 
for  defects  or  obstractions  in  its  streets,  may 
recover  from  the  person  causing  the  defect  or 
obstruction  therein. 

[Ed.  Note. — For  other  cases,  see  Contribution, 
Cent  Dig.  St  6-9 ;   Dea  Dig.  «=>5.] 

Appeal  from  Circuit  Court,  Jefferson  Coim- 
47,  Common  Pleas  Branch,  Fourth  Division. 

Suit  by  the  Ijoulsvllle  Bridge  Company 
against  the  Illinois  Central  Bailroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed,  with  directioiis  to  .dis- 
miss the  petition. 

Trabne,  Do<dan  A  Cox,  of  Louisville, 
Blewett  Lee  and  R.  V.  Fletcher,  both  of  Chi- 
cago, 111.,  and  J.  Blakey  Helm,  of  Louisville, 
for  appellant.  Olbson  &  Crawford,  William 
W.  Crawford,  and  Charles  H.  Gibson,  all  of 
Louisville,  for  appellee. 

CARROLL,  J.  Some  years  ago  John  Sle- 
ber,  while  stealing  a  ride  on  a  train  of  the  Il- 
linois Central'  Railroad  Company  at  a  time 
when  the  train  was  using  the  tracks  of  the 
Louisville  Bridge  Company  In  one  of  the 
streets  of  the  city  of  Louisville,  was  forced, 
as  be  claimed,  by  an  employs  of  the  railroad 
company  to  get  oS  the  train.  When  he  got 
off  his  foot  caught  In  a  frog  in  the  track,  and 
in  an  effort  to  extricate  himself  one  of  his 
legs  was  cut  off  by  the  train.  He  brought 
suit  against  the  railroad  company  and  the 
bridge  company  to  recover  for  his  injuries, 
charging  that  he  was  wrongfully  forced  off 
the  train  by  the  porter,  and  tliat  the  bridge 
company  ne^lgently  maintained  In  the  street 
a  dangerous,  luiblocked  frog. 

Both  the  railroad  company  and  the  bridge 
company  filed  answers  denying  negligence  or 
liability,  and  on  a  trial  of  the  case  before  a 
Jury  there  was  a  verdict  and  Judgment  in 
favor  of  the  railroad  company  and  against 
the  bridge  company  for  $5,000. 

From  the  Judgment  against  it  the  bridge 
company  prosecuted  an  appeal  to  this  court, 
and  the  Judgment  was  reversed  in  an  opinion 
that  may  be  found  in  LouisvlUe  Bridge  Co.  v. 
Sleber,  157  Ky.  151,  162  S.  W.  804.  In  the 
coarse  of  the  opinion  the  court,  after  a  refer- 
ence to  the  doctrine  that  a  corporation  own- 
ing a  railroad  Is  responsible  to  the  public  for 
wrongs  done  by  its  lessee  in  operating  it, 
said: 

"Although  Sieber  was  on  the  train  unlaw- 
follj,  and  was  a  trespasser  upon  it,  the  rail- 
road company  had  no  right  wantonly  to  injure 
him.  •  »  *  And  if  he  was  forced  from  the 
train  by  the  railroad  company  or  its  servant 
actioK  within  the  apparent  scope  of  his  author- 
ity, the  railroad  company  was  answerable  for 
tms  wTong^  and  the  bridge  company  likewise  an- 
swerable, if  by  reason  of  it,  he  was  injured. 


Or,  tf  in  addition  to  this,  the  street  was  not  in 
a  reasonably  safe  condition  for  use  by  persons 
exercising  ordinary  care  for  their  own  safety, 
and  he  was  injured  by  reason  of  the  combined 
effect  of  being  wrongfully  forced  from  the  train 
by  the  railroad  company,  and  the  dangerous 
condition  of  the  street  as  maintained  by  the 
bridge  company,  he  may  recover.  *  •  •  The 
bridge  company  and  the  railroad  company  were 
not  adversary  parties  in  this  case.  The  bridge 
company  would  be  in  no  manner  concluded  by 
a  verdict  and  judgment  against  the  railroad 
company ;  and  the  same  effect  must  be  given 
the  verdict  and  judgment  in  favor  of  the  rail- 
road company.  The  case  stands  for  trial  be- 
tween the  plaintiff  and  the  bridge  company  as 
though  no  trial  had  been  had  between  the  plain- 
tiff and  the  railroad  company.  •  ♦  •  If  the 
bridge  company  is  held  liable  to  Sieber,  its 
riuhts  against  the  railroad  company  will  not  be 
affected  by  the  failure  of  Sieber  to  make  out 
his  case  against  the  railroad  company.  The 
case  is  to  be  tried  anew  as  though  no  trial  has 
been  had." 

After  the  case  was  remanded,  there  was 
another  trial  in  which  Sieber  recoverd  a 
judgment  against  the  bridge  company  for  $2,- 
000,  and  thereupon  the  bridge  company  paid 
the  Judgment  and  brought  this  suit  against 
the  railroad  company  to  recover  from  It  the 
amount  paid  in  satisfaction  of  the  Judgment 
and  Its  reasonable  attorney  fees  In  defending 
this  suit  By  agreement  of  parties  the  law 
and  facts  were  submitted  to  the  trial  Judge, 
and  there  was  a  Judgment  In  favor  of  the 
bridge  company  against  the  railroad  company 
for  the  amount  recovered  by  Sieber  and  for 
the  costs  paid  by  the  bridge  company.  In- 
cluding attorney  fees  in  defending  the  case, 
and  from  that  Judgment  this  appeal  is  prose- 
cuted by  the  railroad  company. 
'  Proceeding  upon  the  theory  that  the  rail- 
road company  was  primarily  liable  to  Sie- 
ber as  between  It  and  the  bridge  company, 
the  bridge  company,  before  the  second  trial 
of  the  case  and  after  its  return  from  this 
coart,  notified  in  writing  the  railroad  com- 
pany of  the  contemplated  retrial  of  the  case 
and  demanded  that  it  take  charge  of  the 
defense  of  the  case.  The  railroad  company, 
however,  declined  to  defend,  upon  the  ground 
that  there  was  no  liability  on  its  part  in  any 
contingency  for  the  damages  that  might  be 
recovered ;  and  so  the  case  was  defended  by 
the  bridge  company  alone  vrith  the  result 
stated. 

A  good  deal  is  said  by  counsel  on  both  sides 
as  to  the  effect  of  the  opinion  of  this  court 
on  the  former  appeaL  But  we  do  not  think 
the  result  of  the  first  trial  or  the  former  opin- 
ion should  have  any  controlling  influence  in 
determining  the  rights  of  the  parties  on  this 
appeaL  And  so  we  will  treat  the  case  as  If 
Sieber  had  sued  the  bridge  company  alone, 
and  the  second  trial  of  the  case  against  the 
bridge  company  was,  in  fact,  the  first  and 
only  trial.  We  say  this  because  the  railroad 
company  was  not  a  party  to  the  former  ap- 
peal, which  was  between  the  bridge  company 
and  Sieber  alone,  and  hence  the  railroad  com- 
pany could  not  be  bound  by  the  decisl<»i  of 
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this  CO  art  on  that  appeaL  Nor  coald  any- 
thing said  by  the  court  In  that  opinion  be 
considered  as  affecting  adversely  the  substan- 
tial rights  of  the  railroad  company. 

It  Is,  however,  pertinent  to  say  that  in  the 
former  opinion  the  conrt  held  that  Sieber 
could  not  recover  unless  be  was  wrongfully 
forced  from  the  railroad  train,  and  not  even 
then  unless  the  bridge  company  was  guilty 
of  negligence  in  maintaining  an  unblocked 
frog,  and  accordingly  the  court  on  the  second 
trial  told  the  Jury  in  Instruction  No.  1  that: 

"If  you  believe  from  the  evidence  that  the 
plaintiff,  Jubn  Sieber,  Jr.,  while  on  an  Illinois 
Central  Kailroad  train,  at  the  time  and  place 
mentioned  in  the  evidence,  was  forced  to  leave 
the  train  by  tl>e  porter  on  said  train,  and  that 
in  so  forcing  the  plaintiff  to  leave  the  train,  if 
he  did  so,  the  porter  acted  in  the  line  of  liis 
employment  and  within  the  scope  of  his  author- 
ity, and  the  plaintiff,  Sieber,  while  undertaldng 
to  alight  fiom  the  train,  was  thereby  caused  to 
catch  his  foot  in  a  switch  or  froE,  and  as  a  re- 
sult thereof  a  wheel  or  wheels -of  the  car  of 
said  train  ran  over  the  plaintifF,  Sieber's,  leg, 
and  so  injured  the  same  that  it  was  required  to 
be  amputated,  then  the  law  of  the  case  is  for 
the  plaintiff,  and  the  jury  should  so  find. 

"But,  unless  you  believe  from  the  evidence 
that,  while  the  plaintiff,  Sieber,  was  on  said 
train,  the  porter  on  the  said  train  forced  him 
to  leave  the  same,  and  that  in  so  doinc  he  acted 
in  the  line  of  his  employment,  and  within  the 
scope  of  his  authority,  and  unless  you  further 
believe  from  the  evidence  that  by  reason  thereof 
tlie  plaintiff,  Sieber,  was  caused  to  catch  his 
foot  in  a  switch  or  frog,  and  was  thereby  so 
thrown  that  the  wheel  or  wheels  of  said  car  ran 
over  bis  leg  and  injured  the  same,  so  that  it  was 
required  to  be  amputated,  then  the  law  of  the 
case  is  for  the  defendant,  Louisville  Bridge 
Company,  and  you  should  so  find." 

And  in  Instruction  No.  2  said: 

"The  court  further  instructs  the  jury  that 
it  was  the  duty  of  the  defendant,  Louisville 
Bridge  Company,  to  exercise  ordinary  care  to 
so  maintain  its  switch  or  frog,  mentioned  in 
the  evidence,  as  not  to  render  the  street  in  a 
condition  not  reasonably  safe  for  the  use  of  per- 
sons, exercising  ordinary  care  for  their  own 
safety,  and  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  was  forced  from  the 
train  as  submitted  to  them  in  the  first  instruc- 
tion, and  further  believe  from  the  evidence  that 
at  the  time  and  place  in  the  evidence  referred 
to  the  defendant,  Louisville  Bridge  Company, 
maintained  a  switch  or  frog,  which,  by  reason 
of  its  condition,  rendered  the  street  not  rea- 
sonably safe  for  use  of  persons  exercising  or- 
dinary care  for  their  own  safety,  and  should 
further  believe  from  the  evidence  that  by  rea- 
son of  such  unsafe  condition  of  said  street,  if 
it  was  unsafe,  the  plaintiff  was  caused  to  catch 
his  foot  in  said  switch  or  frog,  and  should  fur> 
ther  believe  from  the  evidence  that,  by  reason 
of  catching  his  foot  in  the  said  switch  or  frog, 
if  he  did  so,  he  was  caused  to  fall,  and  in  en- 
deavoring to  dislodge  or  extricate  his  foot  from 
the  said  switch  or  frog,  the  other  foot  or  leg 
was  caused  to  he  placed  or  moved  under  the 
train,  and  that  thereby  the  wheel  or  wheels  of 
a  car  of  said  train  was  caused  to  run  over  his 
Icf!  and  to  injure  the  same  so  that  it  was  re- 
quired to  be  amputated,  thrn  the  law  is  for  the 
plaintiff,  and  the  jury  should  so  find.  But,  un- 
less you  so  believe  from  the  evidence  the  law 
is  for  the  defendant,  and  you  should  so  find, 
iinlosR  you  find  for  the  plaintiff  under  instruc- 
tion No.  1." 

[1,  2]  From  these  Instructions  It  is  mani- 
fest that  the  Jury,  In  finding  a  verdict  against 
the  bridge  company,  reached  the  conclusion. 


fliBt,  tbat  the  railroad  company  wrongfully 
forced  Sieber  to  leave  the  train,  and,  second, 
that  the  defective  condition  of  the  frog 
maintained  by  the  bridge  company  made  the 
street  unsafe.  The  }nry  had  to  believe  that 
both  these  conditions  existed  before  they 
conld  find  a  verdict  In  favor  of  Sieber.  In 
other  words,  the  jury  had  to  find  that  the 
railroad  company  was  guilty  of  negligence  In 
forcing  Sieber  to  leave  the  train,  and  that 
the  bridge  company  was  guilty  of  negligence 
In  maintaining  a  defective  and  unsafe  frog. 
Both  parties  were  wrongdoers  and  the 
wrongdoing  of  both  of  them  brought  about 
the  Injury  of  which  Sieber  complained.  If 
he  had  not  been  forced  from  the  train  of 
course  his  foot  conld  not  have  been  caught  In 
the  defective  frog,  nor  if  he  had  been  wrong- 
fully forced  from  the  train  would  he  have 
been  injured  if  the  frog  had  been  in  safe 
condition.  So  tliat  the  bridge  company  and 
the  railroad  company  are  In  the  attitude  of 
Joint  wrongdoers.  The  fact  that  the  tort 
committed  by  each  was  not  precisely  simul- 
taneous in  point  of  time  is  not  materiaL  The 
material  tiling  is  that  their  independent  Joint 
wrongdoing  co-operated  and  concurred  in 
bringing  about  the  accident  and  injury. 

The  situation  of  the  bridge  company  and 
the  railroad  company  is  very  much  lllce  that 
presented  in  City  of  LouisvlUe  v.  Hart,  143 
Ky.  171,  136  S.  W.  212,  35  L.  R.  A.  (N.  S.) 
207.  In  that  case  Hart  was  killed  when,  on 
account  of  defects  in  a  street  of  the  dty,  he 
was  thrown  from  a  wagon  in  front  of  a  street 
car  mnnlng  at  a  dangerous  and  negligent 
rate  of  speed.  His  administrator  brought 
suit  against  the  dty  and  the  Louisville  Rail- 
way Company  to  recover  damages  for  his 
death,  charging  that  the  accident  that  result- 
ed In  his  death  was  due  to  the  negligence  of 
the  dty  in  falling  to  keep  the  street  at  the 
point  of  the  acddent  In  reasonably  safe  con- 
dition for  public  travel,  and  to  the  high  and 
dangerous  rate  of  speed  at  which  the  street 
car  was  running.  During  the  trial  the  trial 
court  dismissed  the  action  against  the  rail- 
way company,  but  the  case  proceeded  against 
the  dty,  and  a  Judgment  was  obtained 
against  it  for  $4,000. 

On  the  appeal  of  the  dty  from  the  Judg- 
ment against  it,  it  was  contended  that  the 
negligence  in  the  operation  of  the  street 
car  and  not  the  unsafe  condition  of  the 
street  was  the  proximate  cause  of  Hart's 
death,  and  tbat  the  street  car  company  and 
not  the  dty  was  liable  to  his  estate  in  dam- 
ages. In  disposing  of  this  featnre  of  the 
case  the  court  said: 

"Now,  we  may  assume  that  if  the  street  had 
been  reasonably  safe  he  would  not  have  l>een 
thrown  from  bis  wagon,  and  of  course  would 
not  have  been  killed.  We  may  further  assume 
that  if  the  street  car  had  been  operated  with 
ordinary  care,  that  it  could  have  been  stopped 
before  strikinj;  him,  and  so  although  the  de- 
fective condition  of  the  street  caused  him  to 
fall  on  the  track,  he  would  yet  have  escaped 
injury  except  for  the  negligence  in  the  opera- 
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tion  of  the  car.  We  have  then  two  approxi- 
mately concurring  acts  of  negligence  by  two  in- 
dependent agenciea  that  brought  about  hia 
death.  Neither  act  of  negligence  in  itself,  with- 
out the  co-operation  of  the  other,  would  have 
harmed  him.  On  the  one  band,  however  fast 
the  car  was  going,  unless  he  bad  been  thrown 
in  front  of  1&  he  would  not  have  been  killed. 
On  the  other  hand,  although  thrown  on  the  car 
iruck  by  the  bad  street,  he  would  have  escaped 
death  if  it  had  been  prudently  operated.  The 
question  now  is  :  Which  of  these  acts  of  negli- 
gence was  the  proximate  cause  of  his  death? 
We  think  that  both  of  them  may  be  so  treated. 
Two  agencies  acting  entirely  independent  of 
the  other  as  in  this  case  may  jointly  and  con- 
currently be  the  proximate  cause  of  an  injury, 
when  it  would  not  have  happened  except  for 
the  concurrence  at  approximately  the  same  time 
and  place  of  the  two  negligent  acts." 

After  paying  the  Judgment,  which  was 
affirmed,  the  dty  of  Lonlsvllle  brought  suit 
against  the  Louisville  Railway  Company  to 
recover  from  it  the  amount  of  the  judgment 
and  Its  expenses  In  defending  the  suit,  upon 
the  ground  that: 

"Inasmuch  as  neither  of  the  parties  stood  in 
the  attitude  of  an  intentional  wrongdoer  and 
ncither's  negligent  act  was  tainted  with  any 
moral  wrong,  contribution  should  be  allowed." 

Bat  In  denying  the  right  of  the  dty  to  have 
contribution  from  the  railway  company,  this 
court,  in  City  of  Louisville  v.  Louisville  Ry. 
Co,  156  Ky.  141,  160  a  W.  771,  49  L.  E.  A. 
(N.  S.)  350,  said: 

"The  nepjigent  act  of  each  was  the  violation 
of  a  duty  it  owed  to  the  public ;  operating  con- 
currently the  two  negligent  acts  brought  about 
the  result;  they  were  each  equally  remisB  in 
the  performance  of  their  duties  to  the  public. 
That  being  true,  when  either  appeals  to  the 
public,  through  its  courts,  for  redress  against 
the  other,  it  will  be  denied,  and  they  will  be 
left  where  they  are  found.  The  machinery  of 
the  courts  will  not  be  put  in  motion  to  relieve 
one  wrongdoer  from  Uie  consequences  of  hia 
wrongful  act  against  another  wrongdoer  equal- 
ly guUty." 

These  expressions  of  the  court  In  that  case 
seem  very  pertinent  here.  Both  the  rail- 
road company  and  the  bridge  company  were 
guilty  of  negligence.  Their  Joint  and  ap- 
proximately concurring  negligence  brought 
about  the  accident  to  Sleber.  The  two  neg- 
ligent acts  did  not  contribute  to  the  accident 
precisely  at  the  same  moment  There  was 
a  slight  Intervening  period  between  the  time 
when  Sleber  was  ejected  from  the  train  and 
the  time  when  his  foot  caught  In  the  un- 
blocked frog.  But  they  were  so  nearly  con- 
current as  to  make  them  almost  simultane- 
ous, in  fact,  as  mudi  so  as  the  negligence  of 
the  dty  and  the  street  railway  company 
that  brought  about  the  death  of  Hart. 

Bnt  the  bridge  company,  notwithstanding 
Its  proven  negligence,  insists  that  It  should 
have  a  Judgment  against  the  railroad  com- 
pany because,  except  for  the  railroad  com- 
pany's first  act  of  negligence,  the  acddent 
would  not  have  happened.  And  In  support 
of  this  contention  reliance  Is  had  upon  the 
case  of  Pullman  Co.  ▼.  0.,  N.  O.  &  T.  P.  R.  R. 
Co.,  147  Ky.  498,  144  S.  W.  385.  In  that 
case  the  Pullman  Company  manufactured 
and  delivered  to  the  railway  company  a  car 


with  a  defective  brake  staff.  Ward,  a  brake- 
man  in  the  service  of  the  railroad  company, 
was  Injured  by  this  defective  staff  while 
undertaking  to  operate  the  brake.  Upon  a 
trial  of  the  case  there  was  a  verdict  for  the 
Pullman  Company,  and  a  verdict  and  Judg- 
ment against  the  railroad  company.  The 
railroad  company  paid  the  Judgment  and 
then  brought  suit  against  the  Pullman  Com- 
pany to  recover  the  amount  paid.  In  hold- 
ing that  a  recovery  was  allowable,  the  court 
put  Its  decision  upon  the  ground  that: 

"The  primary  negligence  was  in  the  Pullman 
Company.  The  negligence  of  the  Pullman  Com- 
pany created  the  danger.  The  negligence  of  tbe 
railroad  company  was  only  failing  to  discover 
it.  •  •  ♦  This  was  not  a  case  of  concurrent 
negligence  by  two  wrongdoers.  1'he  negligence 
of  the  railroad  company  consisted  simply  in 
its  failure  to  discover  the  prior  negligence  of 
the  Pullman  Company.  The  railroad  company 
did  not  create  the  danger;  it  simply  used  the 
car  for  the  purpose  for  which  it  was  intended." 

We  do  not  regard  that  opinion  as  control- 
ling authority  in  this  case  because  It  was 
rested  on  prlndples  and  facts  that  take  it 
out  of  the  prevailing  rule  that  there  can  be 
no  recovery  between  Joint  tort-feasors,  al- 
though there  are  exceptions  to  this  general 
rule  as  there  are  to  every  general  rule. 
Among  these  exceptions  la  that  line  of  cases 
In  which  it  has  been  held  that  a  dty  that 
has  been  compelled  to  respond  in  damages 
for  defects  or  obstructions  in  its  street  may 
recover  from  the  person  who  caused  the 
defect  or  placed  the  obstruction  In  the  street 
Board  of  Councllmen  v.  Vanarsdall,  148  Ky. 
507,  147  S.  W.  1;  City  of  Georgetown  v. 
Groff,  136  Ky.  662,  124  S.  W.  888;  Blocker 
V.  City  of  Owensboro,  129  Ky.  75,  110  S.  W. 
369,  83  Ky.  Law  Rep.  478;  Western  Union 
Telegraph  Co.  v.  City  of  Louisville,  160  Ky. 
499,  169  S.  W.  994;  aty  of  Louisville  v. 
Davis,  157  Ky.  189,  162  8.  W.  814.  Other 
exceptions  are  pointed  out  in  Union  Stock- 
yards Co.  V.  Chicago  R.  R.  Co.,  196  U.  S. 
217,  25  Sup.  Ct  226,  49  L.  Ed.  453,  2  Ann. 
Cas.  625. 

To  say  that  the  bridge  company  and  the 
railroad  company  were  not  Joint  tort-feasors 
in  this  case,  or  that  under  the  facts  of  this 
case  the  bridge  company  could  recover  from 
the  railroad  company  the  amount  It  was 
required  to  pay  for  its  concurring  negli- 
gence, would  be  to  create  a  new  exception 
In  the  law  controlling  cases  like  this  and  to 
lay  down  a  rule  at  variance  with  all  tbe 
authorities  that  have  come  under  our  no- 
tice. With  the  exception  of  the  Pullman 
Company  Case  where  a  recovery  was  allow- 
ed on  the  ground  that  the  first  and  primary 
act  of  negligence  was  committed  by  the  Pull- 
man Company  as  a  manufacturer  In  sending 
out  a  car  with  a  defective  appliance  so  cov- 
ered up  with  paint  that  by  an  ordinary  in- 
spection the  defect  could  not  be  discovered, 
and  the  cases  holding  that  where  a  dty  has 
been  compelled  to  respond  in  ^amages  for  an 
obstruction  or  defect  i]i  its  street  caused  by 
tbe  negligent  act  of  a  third  party,  it  may 


Digitized  by 


Google 


480 


188  SOUTHWBSTEaN  RBPOBTEB 


(Sir. 


recover  against  tbe  person  whose  negfigence 
caused  tbe  accident,  and  that  other  classes 
of  cases  where  a  master  or  some  one  susp 
taining  a  similar  relation  has  been  permitted 
to  recover  against  his  servant  who  committed 
a  wrongful  act  for  which  the  master  bad 
been  held  liable,  and  in  which  wrongful  act 
he  had  not  actively  participated  and  was 
only  liable  to  the  injured  party  because  of 
the  relation  he  sustained  towards  him,  this 
court  luus  uniformly  ruled  that  between  Joint 
tort-feasors  there  can  be  no  recovery  against 
the  other  by  the  one  who  has  been  required 
to  respond  in  damages  for  injuries  caused 
by  the  Joint  or  concurring  negligence  of  both. 
Cumberland  Telephone  &  Telegraph  Co.  v. 
Mayfleld  W.  &  U  Co.,  166  Ky.  429, 179  S.  W. 
388 ;  Owensboro  City  R.  R.  Co.  v.  Ij.,  H.  &  St. 
U  By.  Co.,  165  Ky.  688,  178  S.  W.  1043. 

The  rule  and  Its  exceptions  as  they  have 
been  adopted  by  this  court  are  laid  down 
with  care  in  Washington  Gaslight  Co.  v. 
District  of  Columbia,  161  U.  S.  316,  16  Sup. 
Ct.  664,  40  L.  Ed.  712,  and  Union  Stocliyards 
Co.  V.  Chicago,  B.  &  Q.  R.  B.  Co.,  196  U.  S. 
217,  25  Sup.  Gt.  226,  49  L.  Ed.  453,  2  Ann. 
Cas.  525,  and.it  is  not  necessary  to  extend 
this  opinion  rei>eatlng  them  here. 

In  our  opinion,  this  is  a  typical  case  of 
one  wrongdoer  seeking  indemnity  from  an- 
other Joint  wrongdoer,  and  it  falls  directly 
within  the  line  of  cases  in  which  contribution 
of  indemnity  has  been  disallowed.  Here 
both  parties  were  guilty  of  active,  affirma- 
tive, wrongful  acts — ^the  railroad  company  In 
forcing  Sieber  to  leave  the  train,  and  the 
bridge  company  in  maintaining  an  imsafe 
place  in  the  street — ^whlch  Jointly  contribut- 
ed to  his  injury. 

Tbe  mere  circumstance  that  the  wrongful 
act  of  tbe  railroad  company  happened  a  mo- 
ment before  the  negligent  act  of  the  bridge 
company  became  operative,  does  not  take  the 
case  out  of  tbe  general  rule.  In  cases  like 
this  the  matter  of  time  is  only  an  incident. 
The  liability  or  nonliability  for  indemnity 
does  not  dei)end  on  tbe  question  of  which  one 
of  the  wrongdoers  committed  the  first  neg- 
ligent act  in  point  of  time  but  on  the  question 
whether  their  co-operating  acts  of  negligence 
brought  it  about.  It  is  the  fact  that  their 
Joint  and  co-operating  negligence  produced 
tbe  injury  which  determines  that  one  can- 
not have  indemnity  from  tbe  other. 

It  Is  also  argued  by  counsel  for  the  bridge 
company  that  the  act  of  the  railroad  com- 
pany Was  not  only  first  in  point  of  time, 
but  was  the  proximate  cause  of  the  injury, 
and  so  Indemnity  may  be  had.  But  under  the 
facts  of  this  case  the  co-operating  and  ap- 
proximately concurring  wrongs  of  both  par- 
ties were  the  proximate  cause  of  the  Injury, 
and  between  themselves  one  is  equally  as 
guilty  as  the  other,  and  neither  could  have 
indemnity  or  contribution  from  the  other. 
Cooley  on  Torts,  p.  78;  Shearman  &  Bed- 
field  on  Negligence,  !  39;    Louisville  Home 


Telephone  Co.  v.  Gasper,  123  Ey.  128,  93  S. 
W.  1067,  29  Ky.  Law  B^.  678,  9  L.  R.  A. 
(N.  S.)  548;  Walrod  v.  Webster  Co.,  110  Iowa, 
349,  81  N.  W.  598,  47  L.  R.  A.  480. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  dismiss  the  petition. 


JOHNSON  et  al.  v.  McKENNA  et  aL 
(Court  of  Appeals  of  Kentudcy.    Oct  10,  1916.) 

1.  MUNIOIFAL  COBPOSAIIONS  «:»370— SKWKBS 

—Payment  of  Cost— Assessmsnts. 
Ky.  St.  I  3105,  empowering  a  city  to  con- 
struct sewers,  and  assess  the  cost,  according  to 
benefits,  on  tbe  neighboring  lands,  and  providing 
that  the  council  shall  determine  what  lands  are 
benefited,  provided  that  where  the  cost  does  not 
exceed  $1  per  abutting  foot  of  the  property  abut- 
ting on  tbe  street  in  which  is  the  sewer,  such 
abutting  property  shall  be  deemed  the  property 
benefited,  and  the  cost  shall  be  assessed  thereon, 
and  empowering  it  to  constract  sewers  out  of 
the  general  fund— does  not  require  it,  in  case  the 
cost  exceeds  $1  per  foot  of  the  abatting  property, 
to  either  assess  all  the  cost  en  tbe  ne%hboring 
property  benefited  or  pay  all  the  cost  &om  the 
general  fund;  but  it  may  assess  the  abutting 
property  $1  per  foot,  and  pay  the  balance  from 
the  general  fund;  it  being  only  where  the  cost 
to  the  abutting  property,  nnder  whatever  plan 
of  payment  is  adopted,  exceeds  $1  per  front 
foot,  that  the  city  is  required  to  determine  what 
lands  are  benefited  and  the  assessment  to  be 
made  against  them. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  802,  903,  908,  909 ; 
Dec.  Dig.  <8=;»370.] 

2.  MUNIOIPAI.  OOXPOBATIORS  «s»37&-Sbwebs 

— Pbovision  fob  FATMBirr  of  Cost. 
The  provision  of  Ky.  St  §  3105,  that  in  no 
event  shall  the  city  be  liable  for  any  part  of  the 
cost  of  such  improvement,  following  a  provision 
as  to  the  lien  of  an  assessment  for  constme- 
tion  of  a  sewer,  refers  to  the  part  of  the  cost  as- 
sessed; the  section  elsewhere  providing  that  the 
coimcil  may  provide  for  construction  of  sewers 
out  of  the  city's  general  fund. 

[Ed.  Note.— For  other  cases,  see  sinmcipal 
Corporations,  Cent  Dig.  i{  902,  903,  908,  908; 
Dec.  Dig.  <e=>370.] 

3.  Municipal  Cobpobationb  «=>567(3)— Sxw- 
KB8— Action  on  Assessment— Pbtition. 

The  petition  in  an  action  to  enforce  pay- 
ment of  an  assessment  for  construction  of  a 
sewer  need  not  allege  the  ordinance  was  adver- 
tised as  provided  by  law;  Ky.  St  |  8105,  pro- 
viding that  an  allegation  in  substance  Uiat  die 
improvement  has  been  made  and  the  work  ac- 
cepted pursuant  to  and  by  ordinances  of  the  ci^ 
duly  passed  in  accordance  with  law  shall  be  suffi- 
cient pleading  of  the  ordinance  and  proceedings. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1278;  Dec.  Dig.  «=» 
567(3).] 

4.  Plkadino  «=>8(2)— Answxbs. 

An  answer  not  traversing  any  material  alle- 
gation of  the  petition  or  presentmg  any  affirm- 
ative defense,  but  merely  stating  conclusions  of 
law,  based  on  an  erroneous  construction  of  stat- 
ute, is  Insufficient 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  13;   Dec.  Dig.  «=38(2).] 

Appeal  from  Circuit  Court,  Kenton  County, 
Common  Lew  and  Equity  Division. 

Action  by  E.  J.  McKenna  and  others 
against  Sallle  Johnson  and  others.    From  an 
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adverse  Jndgment,  defendants  appeal.     Af- 
firmed. 

F.  J.  Baughner  and  Scbmldt  ft  Holmes,  all 
of  Covington,  for  appellants.  Orle  S.  Ware 
and  Elmer  P.  Ware,  both  of  Oovlngton,  for 
appellees. 

CLARKS,  J.  [1]  Tbls  action  was  filed  in 
the  Kenton  circuit  court  to  enforce  payment 
of  a  special  assessment  levied  against  the 
prop«ty  of  appellants  by  the  city  of  Coving- 
ton, to  pay  for  the  construction  of  a  sewer 
laid  by  appellees  under  contract  wltb,  and 
pursuant  to  ordinance  of,  the  city. 

Appellants'  lot  fronts  45  feet  upon  the 
street  and  abnts  131.72  feet  on  an  alley  In 
which  the  sewer  was  constructed.  The  sewer 
constructed  along  appellants'  property  was 
a  large  one,  connecting  trunk  sewers,  and 
made  available  for  connections  to  he  made 
with  abutting  property.  The  total  cost  of 
the  sewer  was  ?5,984.10,  and  the  number  of 
abutting  feet  2,127.29.  The  city  assessed 
against  the  abutting  property  a  tax  of  $1 
for  each  front  or  abutting  foot,  and  the  re- 
mainder of  the  cost  was  paid  by  the  city 
out  of  the  general  fund.  No  question  Is  made 
that  all  of  the  necessary  preliminary  steps 
were  not  regularly  taken,  but  It  Is  contended 
the  dty  did  not  have  the  authority  to  pro- 
vide for  the  cost  of  the  sewer  in  the  manner 
attempted,  and  the  payment  of  the  tax  as 
assessed  Is  resisted  upon  the  ground  that  the 
dty  did  not  have  this  authority. 

To  determine  this  question  a  construction 
of  section  3106  of  the  Kentucky  Statutes  Is 
necessary.  This  section  was  originally  enact- 
ed in  1894,  and  as  it  now  stands  is  the  re- 
sult of  amendments  thereto  in  1906  and  1910. 
The  amendment  of  1906  need  not  be  consid- 
ered, aa  upon  the  question  involved  here  It  is 
identical  with  the  act  of  1910.  The  act  of 
1894  is  as  foUows: 

"The  general  council  shall  have  power  lo  con- 
ttnict  sewers  along  or  under  any  of  the  streets, 
alleys  or  highwaj^s  of  the  city,  and  may  assess 
the  oitire  cost,  mcluding  intersections,  of  con- 
structing the  same  to  an  amount  not  exceeding 
one  doDar  per  front  foot  of  the  abutting  proper- 
ty upon  the  lots  and  lands  bounding  or  abutting 
upon  said  streets,  alleys  or  highways  in,  under 
or  along  which  the  sewers  shall  have  been  con- 
structed; the  cost  of  the  construction  of  sew- 
ers, not  exceeding  said  sum  of  $1.00  per  front 
foot  of  the  abutting  property,  shall  be  appor- 
tioned equally  on  the  said  abutting  lot  owners 
according  to  the  front  feet.  "When  the  amount 
of  the  quotient,  after  dividing  the  entire  cost  of 
the  construction  of  the  sewer,  as  estimated  and 
compated  to  the  general  council  by  the  engineer 
by  Uie  number  of  front  or  abutting  feet,  exceeds 
the  sum  of  one  dollar  per  front  or  abutting  foot, 
then,  and  in  that  event,  the  entire  cost  of  con- 
itniction  of  said  sewer  shall  be  assessed  upon 
the  lots  and  lands  in  the  neighborhood  of  said 
sewer  which  may  be  benefited  thereby  accoidlng 
to  the  t>enefitB  received;  and  in  every  such  case 
the  conncil  shall,  by  ordinance,  fix  and  determine 
the  amount  of  tax  to  be  levied  upon  the  several 
lots  or  lands  so  benefited.  The  general  council 
may,  however,  out  of  the  general  fund,  con- 
tribute and  pay  towards  the  construction  of 
snch  sewer  such  part  thereof  as  may  to  the  coun- 
cil seem  proper.  The  tax  provided  for  in  this 
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section  shall  be  a  lien  upon  such  abutting  or 
benefited  property,  aa  the  case  may  be,  and  may 
be  collected  and  enforced  as  street  improve- 
ment liens  are  collected  and  enforced;  but  the 
amount  of  sewer  tax  assessed  against  any  lot 
or  land  shall  in  no  event  exceed  one  dollar  per 
front  or  abutting  foot."  Laws  1894,  c.  100,  art 
4,  t  31. 

The  material  parts  of  section  8106  of  the 
Statutes,  as  amended  in  1910,  are  as  follows: 

"The  general  council  ahall  have  power  to  con- 
struct sewers  along  or  under  any  of  the  streets, 
alleys  or  highways  of  the  city,  and  may  assess 
the  entire  cost  thereof,  including  intersections, 
upon  the  lots  and  lands  in  the  neighborhood  of 
said  sewers  which  may  be  benefited  thereby,  ac- 
cording to  the  benefits  received,  and  may  levy  a 
special  local  tax  on  such  lots  and  lands  for  the 
cost  of  such  improvements  so  assessed  thereon, 
which  tax  shall  be  due  and  payable  at  the  of- 
fice of  the  city  treasurer  upon  completion  of  the 
work  and  acceptance  thereof  by  the  general  coun- 
cil, and  no  property  shall  be  exempt  from  such 
improvement  tax.  In  every  case  the  general  coun- 
cil shall,  by  ordinance  or  resolution,  fix  and  de- 
termine what  lots  and  lands  are  benefited  there- 
by, and  fix  and  determine  the  amount  of  tax  to 
be  levied  upon  the  several  lots  or  lands  so  bene- 
fited: Provided,  that  where  the  cost  of  a  sewer 
does  not  exceed  the  sum  of  one  dollar  per  abut- 
ting foot  of  the  property  bounding  or  abutting 
upon  the  streets,  alleys  or  highways  in,  under 
or  along  which  such  sewer  may  be  constructed, 
then  such  bounding  or  abutting  property  shall 
be_  deemed  the  property  benefited  thereby  and 
said  cost  shall  be  apportioned  and  assessed  equal- 
ly on  such  abutting  lots  or  lands  according  to 
the  feet  abutting.  No  ordinance  for  the  con- 
struction of  a  sewer  at  the  cost  of  the  abutting 
or  benefited  property  owners  shall  be  passed 
until  a  resolution  declaring  such  construction  a 
necessity  and  setting  out  in  general  terms  the 
property  subject  to  the  payment  of  the  cost  of 
same  shall  have  passed  by  a  two-thirds  vote  of 
the  members  elect  of  each  board  of  general  coun- 
cil and  Its  determination  as  to  the  necessity  of 
any  such  sewer  shall  be  final.  •  *  •  The  gen- 
eral council  may  provide  for  the  construction  of 
sewers  out  of  the  general  fund  of  the  dty." 

The  ordinance  providing  for  the  construc- 
tion of  the  sewer  declared  it  to  be  a  neces- 
sity, that  the  abutting  property  would  be 
benefited  by  the  Improvement  to  the  amount 
of  $1  per  front  foot,  and  assessed  a  tax  of 
$1  per  front  foot  against  the  abutting  proper- 
ty payable  to  the  contractors  on  the  cost  of 
construction,  and  that  the  balance  of  the 
cost  should  be  paid  out  of  the  general  funds 
of  the  city.  It  is  the  contention  of  appellants 
that,  since  the  cost  of  construction  of  this 
sewer  was  in  excess  of  $1  per  foot  of  the 
abutting  properties,  under  the  act.  of  1910 
the  city  did  not  have  the  power  to  pay  for 
the  sewer  by  assessing  a  tax  of  $1  per  foot 
on  the  abutting  property,  and  by  paying  the 
balance  of  the  cost  out  of  the  general  tax 
fund;  that  the  city  under  the  present  law 
may  assess  the  abutting  property  with  the 
cost  of  the  construction  only  when  that  cost 
is  less  than  $1  to  each  foot  abutting;  that 
where  the  cost,  as  In  this  case,  exceeds  $1 
per  abutting  foot,  the  dty  is  limited  to  one 
of  two  plans:  Either  to  pay  the  whole  cost 
out  of  the  general  fund,  or  to  assess  the 
whole  cost  against  the  property  In  the  neigh- 
borhood benefited  by  the  sewer  in  proportion 
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to  the  benefits.  It  will  be  noticed  that  onder 
the  act  of  1894  It  was  provided  tliat  the  city 
could,  out  of  the  general  fund,  pay  such  part 
of  the  cost  of  a  sewer.  In  excess  fit  $1  per 
front  foot  assessed  against  abutting  property, 
as  It  should  deem  proper,  and  that  this  pro- 
vision is  omitted  from  the  act  of  1910  as  It 
was  In  the  act  of  1906,  but  that  the  act  of 
1910  authorized  the  city  to  pay  for  sewers 
constructed  thereunder  out  of  the  general 
fund,  a  provision  not  found  in  the  act  of 
1894.  It  is  contended  by  counsel  for  appel- 
lants  that  this  change  in  the  law  manifests 
a  purpose  upon  the  part  of  the  Legislature 
to  withdraw  from  the  city  the  ];)ower  thereto- 
fore conferred  to  assess  $1  per  front  foot 
against  abutting  properties  when  the  total 
cost  of  construction  exceeded  the  sum  thus 
attainable,  and  to  pay  the  balance  out  of  the 
general  fund. 
As  stated  by  the  chancellor  in  his  opinion: 

"nils  contention  as  to  the  Intention  of  the 
Legislature  would  seem  logical  and  sound,  were 
it  not  for  the  fact  that  under  the  act  of  1894 
the  power  was  not  given  the  city  to  construct 
sewers  and  pay  for  them  out  of  the  general 
fund,  but  was  only  authorized  to  contribute  to 
a  part  of  the  cost  out  of  the  general  fund, 
while  the  amendments  of  1906  and  1910  give 
full  power  to  the  city  to  construct  sewers  and 
pay  for  them  out  of  the  general  fund,  and  thus 
having  given  the  larger  power  of  paying  for 
their  construction  out  of  the  general  fund  it 
was  not  deemed  necessary  to  reiterate  the  lan- 
guage contained  in  the  former  act  giving  pow- 
er to  contribute  toward  or  pay  a  part  of  the 
cost  of  construction  out  of  the  general  fund, 
for  the  larger  included  the  lesser  grant  of 
power." 

It  Is  conceded  by  all  of  the  parties  that 
the  sewer  in  question  is  a  connecting  trunk 
sewer  and  a  large  one,  and  it  is  stated  by 
counsel  for  appellants  in  brief  that  the  prop- 
erty in  a  large  portion  of  the  city,  about  120 
acres.  Is  served,  in  part  at  least.  In  connec- 
tion with  the  other  sewers  In  the  territory 
and  therefore  benefited  by  this  sewer,  and  it 
is  conceded  for  appellants  if  the  city  had  con- 
structed a  smaller  sewer,  sufficient  simply  for 
the  needs  of  abutting  property,  at  a  cost  of 
$1  per  abutting  foot,  the  whole  of  the  cost  of 
the  sewer  could  have  been  assessed  against 
the  abutting  property,  but  it  is  argued  that 
because  the  city  constructed  a  sewer  large 
enough  and  sufficient  not  only  to  serve  the 
abutting  property,  but  to  serve  its  purpose 
as  a  part  of  the  general  sewerage  system  of 
the  city  as  well,  the  city  must  under  the 
present  law,  by  design  of  the  Legislature,  as- 
sess the  cost  of  this  sewer  in  proportion  to 
the  benefits  against  all  of  the  property  bene- 
fited, even  though  the  other  property  thus  al- 
leged to  be  benefited  may  have  paid  an  as- 
sessment of  $1  per  front  foot  for  the  con- 
struction of  the  sewers  in  front  of  such  prop- 
erty. As  estimated  by  counsel  for  appellants, 
the  total  cost  to  them,  under  the  construc- 
tion for  which  they  contend,  for  this  sewer 
abutting  their  property  176.72  feet,  would 
e  exceeded  $5.  That  the  Legislature 
to  limit  the  city  to  a  scheme  in  the 


payment  for  sewers  that  would  permit  It  to 
assess  a  tax  of  $1  per  front  foot  against  abut- 
ting property  If  it  built  a  small  sewer,  but 
would  force  it.  If  It  built  a  sewer  large 
enough  not  only  to  accommodate  abutting 
property  but  of  a  size  necessary  to  form  an 
integral  part  of  the  general  sewerage  system 
of  the  city,  to  limit  the  assessment  against 
abutting  property  to  less  than  3  cents  per 
front  foot,  or  else  pay  the  whole  cost  out  of 
the  general  fund,  is  manifestly  imsound.  We 
are  convinced  that  the  Legislature  had  no 
such  intention  by  the  amendments  to  the  act 
of  1894,  and  that  {hese  amendments  enlarged 
rather  than  restricted  the  powers  of  the  city 
in  the  manner  of  paying  for  the  construction 
of  sewers.  If  appellants'  contention  is  cor- 
rect, the  plan  provided  by  the  Legislature  for 
the  construction  of  sewers  in  cities  of  the 
second  class  is  inequitable  and  practically 
unworkable.  If,  however,  we  accept  the  coq- 
struction  of  the  statute  placed  upon  it  by 
the  lower  court,  thc(  city  is  famished  a 
practical  means  for  constructing  and  paying 
for  sewers,  and  property  owners  are  protect- 
ed against  excessive  assessments  by  the  pro- 
vision that  the  assessments  against  abutting 
property  cannot  exceed  $1  per  foot  in  any 
event.  That  this  is  what  the  Legislature 
meant  to  do  by  ttiis  section  is  not  question- 
able. 

In  addition  to  providing  that  the  general 
council  of  the  city  shall  have  the  power  to 
construct  sewers  and  assess  the  entire  cost 
therefor  upon  the  lots  and  lands  in  the  neigh- 
borhood of  the  sewer  which  may  be  benefited 
thereby,  or  may  construct  sewers  and  pay  for 
same  out  of  the  general  fund,  the  present  law 
provides  that  in  every  case  the  general  coun- 
cil shall,  by  ordinance  or  resolution,  fix  and 
determine  what  lots  and  lands  are  benefited 
thereby,  and  fix  and  determine  the  amount 
of  tax  to  be  levied  upon  the  several  lots  or 
lands  so  benefited,  provided  that  where  the 
cost  qf  the  sewer  does  not  exceed  the  sum 
of  91  per  abutting  foot  the  property,  that  is, 
abutting  property,  shall  be  deemed  the  prop- 
erty benefited  thereby.  We  are  of  the  opin- 
ion that  it  is  only  when  the  cost  to  the  abut- 
ting property  owners  (and  not  the  total  cost 
of  the  sewer)  is  in  excess  of  $1  per  front  foot 
that  the  city  is  required  to  determine  what 
lots  and  lands  are  benefited,  and  to  fix  and 
determine  the  amount  of  tax  to  be  levied 
against  same ;  and  that,  where  the  cost  to  the 
abutting  property  owners  does  not  exceed 
the  sum  of  $1  per  abutting  foot,  such  abut- 
ting property  shall  be  deemed  the  property 
benefited.  To  make  this  construction  un- 
avoidable It  is  only  necessary  to  assume  that 
the  Legislature  me&nt  by  the  word  "cost,"  as 
used,  to  refer  to  the  cost  to  the  abutting 
property  owner  under  whatever  plan  for  pay- 
ment the  city  might  adopt,  and  not  to  the  to- 
tal cost  of  the  sewer.  To  so  assume  does  no 
violence  to  the  language  used;  provides  a 
workable  and  equitable  plan  for  the  construc- 
tion and  payment  of  aewers,  and   affords 
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equal  protection  to  all  abntting  property  own- 
ers. 

[I]  It  is  further  provided  in  the  act  of 
1910  as  follows: 

"The  lien  herein  provided  for  shall  take  preced- 
ence over  all  other  liens,  whether  created  prior 
or  subsequent  thereto,  except  state,  county 
and  municipal  taxes  and  prior  improvement 
taxes,  and  shall  not  be  defeated  or  postponed  by 
any  private  or  judicial  sale  or  by  any  mortgage 
or  by  any  error  or  mistake  in  the  description  of 
the  property  or  in  the  name  of  the  owners  there- 
of. Nor  shall  any  error  in  the  proceedings  of  the 
general  council  exempt  any  property  from  the 
lien  for,  or  payment  of,  such  taxes  after  the 
work  has  been  done  and  accepted  as  provided 
in  this  section;  but  the  general  council  or  the 
courts  in  which  suits  are  pending,  shall  make  all 
corrections,  rules  and  orders  to  do  justice  to  all 
parties  concerned;  and  in  no  event  shall  the 
city  t>e  liable  for  any  part  of  the  cost  of  sudi  im- 
provement" 

Counsel  for  appellants  also  contend  that 
the  last  sentence  in  the  above,  "and  in  no 
event  shall  the  city  be  liable  for  any  part  of 
the  cost  of  such  improvement,"  is  conclusive 
that  the  Legislature  meant  that  the  city 
should  not  in  any  event  assume  any  part  of 
the  cost  of  Construction  of  the  sewer.  This 
construction,  however,  is  contradicted  by  the 
provision  that: 

"The  general  council  may  provide  for  the  con- 
struction of  sewers  out  of  Uie  general  fund  of 
the  city." 

What  the  Legislature  meant  by  the  sen- 
tence referred  to  from  the  connection  in 
which  It  is  used  is  clearly  that  the  city  should 
not  in  any  event  be  liable  for  any  part  of 
the  cost  of  improvement  that  is  assessed 
against  and  made  a  lien  upon  the  abutting 
property.  We  therefore  concur  in  the  con- 
Btmctlon  placed  upon  this  statute  by  the 
chancellor  and  hold  that  the  assessment 
against  appellants  was  valid. 

[J]  2.  Appellants  contend  that  the  petition 
herein  does  not  state  a  cause  of  action,  and 
that  their  demurrer  to  same  should  have 
been  sustained  because  It  does  not  allege  that 
the  ordinance  providing  for  the  construction 
of  the  sewer  and  the  assessment  of  the  abut- 
ting property  was  advertised  as  required 
by  law.  However,  it  is  provided,  in  the  same 
section  of  the  statute  we  have  been  consid- 
ering, that  the  assessments  against  property 
thereimder  shall  be  a  lien  upon  same  and 
may  be  enforced  as  other  liens  on  real  estate 
by  actions  brought  in  the  name  of  the  dty, 
or  contractor  entitled  thereto,  and  In  any 
such  action  "an  allegation  in  substance  that 
the  Improvement  has  been  made  and  the 
work  accepted  pursuant  to  and  by  ordinances 
ot  the  city  duly  passed  in  accordance  with 
law,  shall  be  a  sufficient  pleading  of  the 
ordinances  and  proceedings  under  which  the 
work  was  done  and  accepted,  without  setting 
ont  the  same  in  full." 

The  petition  having  compUed  with  this  pro- 
vision of  tile  statute  Is  sufficient,  and  Is  not 
rendered  demurrable  by  reason  of  the  fact 
that  it  set  ont  with  more  particularity  ttian 


was  necessary,  the  ordinance  and  proceedings 
under  which  the  work  was  done  and  accept- 
ed, but  failed  to  state  that  the  ordinance  was 
published.  If  the  ordinance  was  not  publish- 
ed according  to  law,  the  fact  could  have  been 
pleaded  and  the  question  raised  whether  such 
failure  was  a  defense  after  completion  and 
acceptance  of  the  Improvement.  This  appel- 
lants did  not  do.  The  petition  stated  a  good 
cause  of  action,  and  the  court  did  not  err  in 
overruling  the  demurrer  thereto. 

[4]  After  appellants'  demurrer  to  the  peti- 
tion had  been  overruled,  they  answered,  and 
a  demurrer  was  sustained  to  the  answer, 
and  they  then  filed  an  amended  answer,  to 
which  a  demurrer  was  also  sustained.  Ap- 
pellants are  complaining  of  the  court's  action 
in  sustaining  these  demurrers,  but  neither  the 
answer  nor  amended  answer  traversed  any 
material  allegation  of  the  petition  or  pre- 
sented any  affirmative  defense.  The  answer 
as  amended  is  merely  a  statement  of  con- 
clusions of  law,  based  upon  appellants'  con- 
struction of  the  statute  and  a  denial  of  the 
legal  conclusions  of  the  court's  construction 
thereof,  and  therefore  does  not  present  any 
defense  that  was  not  raised  and  determined 
by  the  demurrer  to  the  petition. 

We  do  no.t  deem  it  necessary  to  set  out 
the  answer  and  amended  answer  here,  since 
to  do  so  would  unduly  lengthen  this  opinion, 
and  can  serve  no  useful  purpose. 

Appellants  having  declined  to  plead  fur- 
ther, judgment  was  rendered  against  them 
for  the  amount  of  the  assessment  and  costs, 
with  a  lien  upon  their  property  to  secure 
same. 

For  the  reasons  indicated,  this  Judgment  is 
affirmed. 


ELMENDORF  v.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Oct  11, 1916.) 

1.  HoHiciDB    «s>170  —  E<viDBNOE  — Admissi- 
bility. 

Where  a  witness  testified  that  the  murder> 
er  had  fingers  one-fourth  inch  longer  than  his 
own,  accused  could  show,  by  any  proper  evi- 
dence, that  his  fingers  were  shorter  than  those 
of  witness. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |  305;    Dec.  Dig.  «=9l70.] 

2.  CaiuiNAL  Law  <S=5398(2)— Best  and  Seo- 

ONDABY   BVIDBNCE. 

In  such  case,  diagrams  of  the  hands  were 
not  admissible,  the  two  parties  being  in  court, 
and  physical  comparison  being  permitted  and 
possible  as  the  best  evidence. 

[Ed.  Note.' — For  other  cages,  see  Criminal 
Law,  Cent  Dig.  ii  882-88G;  Dec.  Dig.  «=» 
308(2).] 

8.  Cbimiwai,  Law  «=!>438,  444  —  Bvidknce — 
Admissibility. 

A  picture  or  photograph  may  be  used  for 
the  purpose  of  describing  a  person,  place,  or 
thing  whenever  it  is  important  or  relevant  to  do 
so,  but  maps,  diagrams,  models,  sketches,  pic- 
tures, and  photographs  offered  in  evidence  must 
first  be  proven  to  be  correct  and  true  repre- 
sentations of  the  things  which  they  purport  to 


ttsaToT  other  cases  see  same  topic  and  KXT-NDUBER  In  all  Key-Numbered  Qlgests  and  Indexes 


Digitized  by 


Google 


484 


188  SOUTHWESTERN  REPORTER 


(Kj. 


represent  before  they  are  admiasible  as  ca- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  893,  1028;  Dec.  Di<.  <S=3 
438,  444.] 

4.  Cbdcinai.  Law  «=s>338(l)— Evidencb— Ad- 

lUBSIBILITZ. 

Where  the  theor;^  of  the  prosecution  was 
that  one  K.  did  not  aid  or  abet  in,  nor  commit, 
the  crime  himself,  but  that  accused  did,  evi- 
dence that  K.  and  accused  were  in  conversation 
on  the  evening  of  the  crime  was  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  752;    Dec.  Dig.  <8=9338(1).] 

5.  Cbiminal  Law  «=»1137(5)   —  Appbal  — 
Waives  or  Objections. 

Where  accused  '  fully  cross-examined  wit- 
nesses on  irrelevant  matters,  but,  on  his  re- 
quest, the,  court  instructed  that  such  evidence 
could  be  considered  only  on  the  question  of  their 
credibility,  accused  could  not  complain  of  ad- 
mission of  such  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Low,  Cent.  Dig.  S  S009 ;  Dec.  Dig.  <S=>1137{5).] 

6.  Cbiminal  Law  <8=»510,  511(2)— Tbbtimont 
OP  AccoMPUCES— Cobbobobation. 

Dncorroborated  testimony  of  an  accomplice 
is  insufficient  to  sustain  conviction,  and  cor- 
roborative evidence  must  tend  to  connect  ac- 
cubed  with  the  crime,  and  not  merely  to  show 
that  a  crime  has  been  committed. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g§  1124-1126,  1129 ;  Dec.  Dig. 
«S=>510,  511(2).] 

7.  CBiiaNAi,  Law  ^=3742(2)— Accomplices- 
Question  FOB  JUBT. 

Where,  upon  the  evidence,  as  a  matter  of 
law,  the  court  cannot  hold  that  the  witness 
was  an  accomplice  of  the  accused  in  the  com- 
mission of  the  crime,  it  is  a  question  for  the 
jury  upon  the  evidence,  under  proper  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  1098,  1138,  1720;  Dec.  Dig. 
<&=»742(2),] 

8.  Cbiminal    Law    iS=>507(1,3)   —    "Accom- 
plice." 

An  accomplice  is  one  who  partakes  in  the 
commission  of  a  crime,  and  includes  principals, 
accessories  before  the  fact,  and  aiders  and  abet- 
tors, but  not  an  accessory  after  the  fact. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent,  Dig.  ${  1082,  1085;  Dec.  Dig.  «=» 
607(1,8). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accomplice.] 

9.  Cbiminal  Law  «=a507(3)—MuBDEB— "Ac- 
complice"—"Accessoby   AFTER  THE  FACT." 

The  mere  fact  that  witness  burned  a  cap 
worn  .by  the  culprit,  and  thrown  into  witness' 
house  after  the  offense,  did  not  make  him  en 
"accomplice,"  but  only  an  "accessory  after  the 
fact." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1085;   Dec.  Dig.  <8=»507(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accessory  after  the 
Fact] 

10.  Cbiminal  Law  «=>59(1)— "Accomplice." 
Mere  knowledge  that  a  crime  is  going  to  be 

committed,  in  the  absence  of  a  duty  to  prevent 
it,  does  not  make  one  legally  guilty  of  any  par- 
ticipation in  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  71 ;   Dec.  Dig.  <g=5>59(l).] 

11.  Cbiminal  Law  «=»7e— "Accesbobt  afieb 
THE  Fact." 

The  mere  knowledge  that  a  crime  has  been 
committed  and  a  failure  to  tell  of  it  does  not 
make  one  an  accessory  after  the  fact,  but  to 


be  an  accessory  after  the  fact,  one  must  harbor 
a  felon  or  render  him  some  assistance  to  escape 
punishment 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  93;    Dec.  Dig.  «=>78.] 

12.  Cbiminal  Law  «s»814(15)  —  Accompucx 
— Instbuctionb. 

In  the  absence  of  evidence  tending  to  show 
that  witness  was  an  accomplice,  the  issue 
whether  he  was  should  not  be  submitted  to  the 
jury,  nor  should  the  court  instruct  as  to  suf- 
ficiency of  corroborative  evidence  under  Cr. 
Code  Prac.  §  241. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sg  1860.  1979;  Dec  Dig.  «=» 
814(15).] 

13.  Cbiminal  Law  <S=»942(2)— Nkw   Tbiait- 
Impeachment  of  Witness. 

Affidavits  that  a  witness,  whose  testimony 
was  admitted  only  on  credibility  of  accused, 
made  statements  contradictory  of  her  testimony 
are  insufficient  on  which  to  giant  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  2316,  2382 ;  Dec.  Dig.  <8=> 
942(2).] 

14.  Homicide  «=>268  —  Evidence  —  Stjffi- 

OIENCT. 

Evidence  held  to  require  sabmission  to  jury 
of  question  of  guilt  of  one  accused  of  murder 
while  committing  a  robbery. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  g  662;  Dec.  Dig.  <&s>268.] 

15.  Cbiminal  Law   <8=>741(1),  742(1)— Cbbd- 
iBiLiTY— Question  fob  Jubt. 

The  jury  is  the  jud^  of  credibility  of  the 
witnesses  and  of  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J  1705,  1713,  1719.  1728;  Dec. 
Dig.  <S=>741(1),  742(1).] 

16.  Cbiminal  Law  «8=>1159(3)  —  Appeai.  — 
Scope. 

The  court  on  appeal  can  disturb  a  verdict 
for  insufficiency  of  the  evidence  only  when  it  is 
palpably  against  the  weight  of  the  evidence, 
and  not  if  the  evidence  is  contradictory  and  the 
accused  has  had  a  fair  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  3076 ;  Dec.  Dig.  «»=»1159(3).] 

Appeal  from  Circuit  Court,  McOracken 
County. 

Ernest  Elmendorf  was  convicted  of  murder, 
and  he  appeals.    Afilrmed. 

Sam'l  H.  Crossland,  of  Paducah,  for  ap- 
pellant. M.  M.  Logan,  Atty.  Gen.,  and  Over- 
ton S.  Hogan,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. 

HURT,  J.  The  appellant,  Ernest  Eflmen- 
dorf,  was  convicted,  in  the  McCracken  cir- 
cuit court,  of  the  crime  of  willful  murder, 
and  his  penalty  fixed  at  Imprisonment  during 
his  lifetime.  The  motion  made  by  him  for  a 
new  trial  having  been  overruled  by  the  cir- 
cuit court,  he  has  appealed  to  this  court.  The 
evidence  heard  by  the  trial  court  presents 
many  contradictions,  and  facts  which  are 
unusual.  On  the  night  of  February  2,  1916, 
AI  Redman,  Pete  Ingram,  and  Dick  Iseman 
were  in  the  saloon  owned  by  Theo.  Peters, 
on  Kentucky  avenue,  in  the  city  of  Paducah. 
The  front  of  the  saloon  was  upon  Kentucky 
avenue,  between  Tenth  and  Eleventh  streets. 
There  was  a  side  door  to  the  saloon,  upon  the 
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west  Bide  of  it,  which  opened  oat  npon  an 
alley  which  extended  from  Koitticky  avenue 
to  Broadway.  The  side  door  was  composed, 
in  part,  of  glass,  which  bad  once  been  f  rlezed 
over  with  a  substance  which  prevented  a 
view  through  the  glass,  but  at  the  tlm«  in 
question  this  substance  had  rabl>ed  off  to 
such  an  extent  that  enabled  any  one  to  see 
through  the  door.  Xo  the  west  of  the  saloon 
a  restaurant  fronted  on  Kentucky  avenue, 
and  the  building  In  which  the  restaurant  was 
kept  extended  in  the  direction  of  Broadway. 
Tlie  room  next  to  the  restaurant  was  imoccu-. 
pied,  but  the  two  following  rooms  in  the 
building  were  occupied  by  WUliam  Malone, 
who  lived  there  alone.  The  door  by  which 
Malone  entered  the  rooms  occupied  by  him 
opened  upon  the  alley,  which  extended  from 
Kentucky  avenue  to  Broadway,  and  at  a 
distance  of  from  50  to  75  feet  from  the  side 
door  of  the  saloon,  which  opened  upon  the 
side  of  the  alley.  A  fence  extended  alongside 
the  saloon  between  it  and  the  alley,  but  there 
was  an  opening  In  the  fence,  4  feet  la  width, 
at  the  side  door  of  the  saloon,  which  per- 
mitted egress  from  the  alley  to  the  side  door 
of  the  saloon.  On  the  night  of  February  2d, 
at  aboat  16  to  20  minutes  after  10  o'clock, 
Al  Redman,  who  was  the  bartender  in  the 
saloon,  was  engaged  In  the  rear  end  of  the 
room  in  which  the  saloon  was  kept,  and  Pete 
Ingram  and  Dick  Iseman  were  sitting,  en- 
gaged in  conversation.  Iseman's  back  was 
toward  the  side  door  of  the  saloon.  Just  at 
this  time  the  side  door  opened  and  a  maa, 
who  appeared  to  be  about  5  feet  and  10  inch- 
es In  height,  and  about  135  to  140  pounds 
in  weight,  came  into  the  saloon  through  the 
door.  The  intruder  had  a  toboggan  cap,  gray 
In  color,  with  two  red  bands  encircling  it, 
and  with  holes  cut  In  it  to  permit  bis  seeing. 
The  cap  was  drawn  over  his  head  so  as  to 
obscure  his  features,  except  his  eyes,  which 
were  brown  in  color.  No  perforations  were 
made  in  the  cap  for  his  noee  or  moutli.  He 
had  a  large  pistol,  apparently  a  No.  45  single 
action  Colts,  in  his  hand.  He  immediately 
presented  the  pistol  at  Redman,  with  a  com- 
mand for  him  to  throw  up  ills  liand  and  to 
back  up  to  the  register,  in  which  the  money 
In  the  saloon  was  kept.  When  Redman  real- 
ised the  situation,  he  held  up  his  bands  and 
proceeded  to  do  as  directed.  The  intruder 
then  commanded  Ingram  and  Iseman  to 
throw  up  their  hands,  and  Ingram  instantly' 
obeyed,  but  Iseman,  who  had  hurt  one  arm, 
started  toward  his  assailant,  extending  his 
arm  toward  him,  with  the  declaration  that 
he  would  not  throw  up  his  bands  to  any  one. 
The  robber  then  discharged  his  pistol  at  Ise- 
man, giving  him  a  mortal  wound,  from  which 
he  died  in  a  few  minutes.    The  robber  then 

said:   "That  is  what  a  d d  fool  gets  for 

resisting,"  and  warned  Redman  that  If  he 
resisted,  lie  would  kill  him,  too.  He  then 
required  Bedman  to  band  to  him  a  No.  38 
Smith  &  Wesson  hammerless  pistol,  which 


was  in  a  drawer,  and  to  place  the  drawer 
of  the  register  within  his  reach,  from  which 
the  robber  took  the  money  it  contained,  and 
then  immediately  departed  out  of  the  side 
door,  taking  with  him  the  money  and  the  No. 
38  Smith  &  Wesson  pistol.  The  robber  was, 
further,  described  as  being  dressed  ia  a 
brown  coat,  and  having  a  long  sloider  lund, 
with  no  indications  of  having  been  employed 
in  manual  labor,  and  with  fingers  one  fourth 
of  an  inch  in  length  greater  than  the  fingers 
of  Al  Riedman,  and  with  having  a  coarse 
voice,  but  the  sound  of  it  was  obstructed  by 
the  cap  over  his  face. 

Evidence  was  heard  to  the  effect,  that  be- 
tween 10 :36  p.  m.  and  10:40  p.  m.,  the  appel- 
lant, Elmendorf,  came  into  the  front  of  the 
saloon,  and  there  appeared  to  be  talking 
over  the  telephone,  which  was  there,  and 
Inquired  of  Redman  what  had  happened, 
and  when  told  that  'Redman  had  b<sen  robbed 
and  Iseman  kUled,  he  did  not  go  back  to  or 
make  any  Inquiry  in  regard  to  Iseman,  al- 
though he  was  an  acquaintance,  but  went  im- 
mediately out  of  the  saloon.  On  the  morn- 
ing of  the  day  following,  Malone  was  sum- 
moned by  the  police  to  the  city  hall  to  be 
Interviewed  by  the  chief  of  police.  He  went 
to  the  city  hall,  but,  the  chief  of  police  not 
being  there,  he  returned  to  the  saloon  or  to 
his  home.  He  was  then  arrested  upon  sus- 
picion of  having  knowledge  of  the  crime  or 
of  some  connection  vrith  it,  and  confined  in 
Jail.  Upon  the  advice  of  his  nephew  and 
his  attorney,  he  then,  as  he  claims,  revealed 
his  knowledge  of  the  perpetration  of  the 
crime.  His  statement  implicated  the  appel- 
lant as  the  perpetrator  of  it,  and  he  was  then 
arrested  and  indicted  for  the  crime. 

The  indictment  contains  four  counts.  The 
first  count  charges  that  the  appellant,  togeth- 
er with  other  persons,  whose  names  are  to 
the  grand  Jury  unknown,  killed  Iseman. 
The  second  count  charges  that  the  killing 
was  done  by  a  person  whose  name  is  to  the 
grand  jury  unknown,  and  that  the  appellant 
was  an  accessory  before  the  fact  to  the  crime. 
The  third  count  charges  the  actual  killing 
of  Iseman  to  have  been  done  by  a  person  to 
the  grand  Jury  unknown,  and  that  appellant 
was  an  aider  and  abettor  of  such  unknown 
person  in  the  commission  of  the  crime.  The 
fourth  count  charges  that  appellant  conspired 
with  another  person,  or  persons,  whose  name, 
or  names,  are  to  the  grand  Jury  unknown, 
to  kill  and  murder  Iseman,  and  that  in  pur- 
suance and  furtherance  of  the  conspiracy, 
Iseman  was  killed  by  one  of  said  i)ersons. 
To  this  indictment  the  appellant  pleaded  not 
guilty. 

The  instructions  to  the  Jury  related  to 
the  gailt  of  the  appellant,  as  charged  in  the 
first  nnd  third  counts  of  the  indictment  only. 
The  instructions,  in  substance,  directed  the 
Jury  that  if  it  should  believe  from  the  evi- 
dence, to  the  exclusion  of  a  reasonable 
doubt   that  the   appellant,   or   he   together 
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with  another  person  or  persons,  wtaose  names 
were  unknown,  did  feloniously,  wlllfally,  and 
with  malice  aforethought  kill  Iseman  by 
shooting  him  in  the  manner  described  in  the 
indictment,  and  by  reason  of  which  he  imme- 
diately died,  or  if  It  should  believe  from  the 
evidence,  to  the  exclusion  of  a  reasonable 
doubt,  that  a  person,  whose  name  was  un- 
known, feloniously,  willfully,  and  with  malice 
aforethought  shot  Iseman,  with,  etc.,  from 
which  he  Immediately  died,  and  believed 
from  the  evidence,  to  the  exclusion  of  a  rea- 
sonable doubt,  that  the  appellant  was  then 
and  there  actually  or  constructively  present, 
feloniously,  and  with  malice  aforethought 
aiding,  abetting,  and  assisting  such  other 
person  in  the  shooting  and  killing  of  Iseman, 
to  find  him  guilty. 

It  win  be  observed  that  the  instruction 
];>ermitted  appellant  to  be  convicted  only  in 
the  event  that  he  did  the  killing,  either  alone 
or  with  the  assistance  of  others,  or  in  the 
event  that  some  other  person  actually  did 
the  killing  and  appellant  was  an  aider  and 
abettor  of  snob  person  in  so  doing. 

By  the  other  instructions  given,  the  terms 
"malice  aforethought"  and  "aforethought," 
and  the  terms  "actually  present"  and  "con- 
structively present"  were  defined;  and  an 
acquittal  directed  If  the  jury  entertained  a 
reasonable  doubt  of  the  appellant  having 
been  proven  to  be  guilty. 

The  grounds  upon  which  a  reversal  of  the 
judgment  are  now  sought  are:  (1)  The  court 
erred  to  the  prejudice  of  appellant  In  ex- 
cluding certain  things,  alleged  to  be  evidence, 
and  in  permitting  Incompetent  and  irrelevant 
matters  to  be  given  in  evidence  before  the  ju- 
ry. (2)  The  court  erred  to  the  prejudice  of  ap- 
pellant in  Instructing  the  jury,  and  In  fall- 
ing to  give  certain  Instructions  to  the  jury. 
(3)  The  court  erred  to  the  prejudice  of  appel- 
lant In  overruling  his  motion  for  a  new  trial. 

For  the  purpose  of  determining  the  sound- 
ness of  the  contentions  of  appelant  it  Is  nec- 
essary to  set  out  In  detail  the  statements 
made  by  certain  witnesses,  upcm  whose  tes- 
timony depends  the  rulings  sought  to  be  in- 
voked. 

The  witness  William  Malone,  In  substance, 
testified:  That  he  had  a  personal  acquaint- 
ance with  the  appellant,  which  began  about 
the  month  oT  August,  1915,  but  had  known  him 
by  sight  for  some  years,  theretofore.  That 
Harry  Kelley  conducted  a  saloon  In  the  room 
occupied  by  Peters  as  a  saloon  for  some  time 
previous  and  up  to  about  the  1st  of  January, 
1916;  that  he  (witness)  had  a  lunch  stand  in 
the  room  while  Kelley  had  the  saloon  there, 
and  that  appellant  was  about  and  in  and 
out  of  the  saloon  nearly  every  day  while 
Kelley  was  engaged  in  the  business  there. 
That  about  the  month  of  December,  1915,  a 
robbery  was  committed  on  Broadway,  and 
appellant  was  arrested  on  account  of  It. 
That  appellant  thereafter  said  to  him,  at  his 
lunch  stand,  that  Al  Redman  was  the  cause 


of  his  arrest,  and  that  he  would  get  even 
with  him,  if  It  took  five  years  in  which  to 
do  it  That  he  was  agoing  some  time  to 
"hold  up"  Redman,  and  take  his  money  and 
make  him  give  up  and  take  his  pistol.  Hist 
after  Kelley  quit  the  saloon  business,  wit- 
ness continued  to  occupy  the  rooms  In  the 
rear  of  the  restaurant,  and  on  the  other 
side  of  the  alley  from  th«  saloon.  That  Pet- 
ers, with  Al  Redman  as  his  bartender,  open- 
ed a  saloon  In  the  place  formerly  occupied  by 
Kelley  in  January,  1916.  That  after  Kelley 
ceased  to  conduct  the  saloon,  he  and  appel- 
lant were  at  his  (Malone's)  rooms  every  day. 
That  Dnteih  Dlcke,  Joe  Yelser,  Greenleaf, 
and  Thurman  also  visited  his  rooms  fre- 
quently. Kelley,  appellant,  and  Dutch  Dlcke 
were  at  his  rooms  every  day  for  a  month 
after  Keiley  ceased  to  conduct  the  saloon. 
That  upon  the  day  upon  whl«*  Iseman  was 
killed,  Kelley,  Joe  Yesler,  Dutch  Dlcke,  Green- 
leaf,  Thurman,  and  appellant  came  to  his 
rooms  about  3  o'clock  p.  m.,  and  remained 
until  about  7  o'clock,  p.  m.  They  were  en- 
gaged in  drinking,  and  also  talking  about  pis- 
tols. They  had  pistols  of  several  kinds. 
That  appellant  had  a  large  pistol,  which 
looked  like  a  No.  46  Oolts.  Keiley  and  Green- 
leaf  left  together.  Appellant  and  Joe  Telser 
then  had  a  private  conversation,  which  last- 
ed for  20  or  30  minutes,  and  then  went  away 
together.  In  about  20  minutes  appellant  re- 
turned, and  asked  witness  for  the  loan  of  a 
bowl,  which  appellant  took  out,  and  In  a 
few  minutes  returned  with  It  filled  vrlth 
soup,  which  he  ate.  About  the  time  appel- 
lant fliilshed  eating  the  soup,  Dutch  Dlcke 
came  in  and  gave  witness  a  coffee  cake. 
Dutch  Dlcke  and  appellant  then  went  away. 
Appellant  returned  about  10  o'dock  p.  m., 
and  had  under  his  arm  or  under  his  coat  a 
gray  toboggan  cap,  with  two  red  stripes  on 
it,  which  he  laid  down  upon  the  sideboard. 
Witness  Inquired  of  him  what  he  was  going 
to  do  with  that.  Appellant  said :  "Ton  know 
what  I  have  been  telUng  you  about  Al  Red- 
man; we  are  going  over  to-night  and  take 
his  money."  Witness  said  to  him  that  "you 
will  get  Into  trouble  or  get  killed."  Appel- 
lant said:  "There  is  no  danger  of  getting 
killed.  All  you  have  to  do  is  to  get  their 
gun  and  tell  them  to  throw  up  their  hands, 
and  If  they  are  slow  about  it  all  you  have  to 
do  is  to  shoot ;  then  get  the  money  and  get  out 
the  door."  Appellant  pulled  the  cap  over 
his  head  and  face.  It  had  holes  for  his  eyes, 
nose,  and  mouth.  He  had  on  a  brown-looking 
coat,  and  a  large  pistol  in  his  right-hand 
coat  pocket.  He  stepped  out  the  door  and 
said:  "We  are  going  over  to  get  Al's  dough." 
In  10,  15,  or  20  minutes  witness  heard  a 
shot  flred,  and  went  to  his  door  and  heard 
appellant  coming  through  the  opening  In  the 
fence  at  the  side  door  of  the  saloon.  He  ran 
down  the  alley  and  threw  the  cap  into  vritness' 
open  door.  He  turned  to  his  right  and  ran 
through  a  vacant  lot  towards  the  old  skating 
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rink,  and  wben  he  got  there  two  or  three 
other  men  Joined  him  and  ran  off  with  him. 
Witness  could  not  see  the  men,  but  heard 
them.  Witness  picked  up  the  cap  and  threw 
it  In  the  fire,  which  consumed  it,  and  after 
a  time  went  to  bed.  The  next  morning  the 
witness  was  told  to  go  down  to  the  city  hall 
and  talk  to  the  chief  of  police.  He  went, 
but  did  not  see  the  chief  of  police.  He  came 
back  to  his  rooms,  and  about  7  o'clock  a.  m., 
the  appellant  came  In  and  inquired  for  the 
news.  He  told  appellant  that  Redman  had 
been  robbed  and  Iseman  killed.  Appellaot 
said  that  he  heard  that  down  in  town.  He 
asked  witness  if  any  officers  had  been  there, 
and  If  they  had  asked  anything  about  him. 
Witness  told  blni  that  Thad  Terrill  had  been 
there  and  asked  a  good  deal  about  him; 
asked  when  appellant  had  been  there,  and 

when  he  had  gone.    Appellant  said,  "D n 

Terrin";  that  he  could  not  do  anything  to 
him;  that  Terrill  had  done  things  In  this 
town  that  would  send  him  over  the  road. 
Appellant  left,  and  was  gone  about  three 
hours,  when  he  returned  and  said  that  he 
had  seen  Terrill  and  told  him  what  was 
what,  that  Terrill  had  become  very  friendly, 
and  that  he  (appellant)  had  made  him  spend 
$2  at  the  bar.  That  evening  appellant  re- 
turned; told  witness  that  he  must  not  di- 
vulge anything,  and  that  if  he  did,  he  would 
kill  him;  that  appellant  had  friends  at  St. 
lioais  and  elsewhere  who  would  kill  the  wit- 
ness If  he  did  not.  The  next  day  appellant 
was  at  the  rooms  of  witness,  and  told  him 
that  Al  Redman  was  talking  mighty  big 
about  the  thing,  and,  when  this  blows  over, 
that  he  was  going  to  "stick  him  up"  for  his 
diamonds.  Tlmt  he  (witness)  was  troubled 
and  did  not  know  what  to  do.  That  he 
burned  the  cap  because  he  did  not  want  it. 

The  witness  Malone  was  contradicted  by 
appellant,  who  denied  that  he  was  at  Ma- 
lone's  rooms  after  he  left  with  Teiser,  at 
near  6  o'clock  on  the  day  before  the  killing 
of  Iseman,  or  that  he  ate  a  bowl  of  soup 
there,  but  Dutch  Dlcke  testified  that,  after 
he  returned  from  his  supper  to  Malone's 
rooms,  appellant  and  Malone  ate  a  bowl  of 
soap.  The  parties  whom  Malone  testified 
were  at  his  rooms  on  the  afternoon  before 
the  murder  substantially  corroborated  Ma- 
I<»e  in  his  statements  in  reference  to  their 
movements.  It  is,  however,  proven  by  Dutch 
Dlcke,  Teiser,  Thurman,  and  Oreenleaf  that 
on  the  morning  following  the  murder,  Ma- 
lone made  statements  to  them  to  the  effect 
that  he  was  in  bed  and  knew  nothing  of  the 
case.  Malone  does  not  really  deny  that  he 
nu^de  such  statements,  but  says  that  he  may 
have  done  so.  No  other  witnesses,  except 
these  parties,  however,  make  any  statements 
contradictory  of  Malone. 

Jennie  Dobbs,  in  substance,  stated  that 
about  10  o'clock  p.  m.  she  was  on  Kentucky 
avenue,  and  heard  a  pistol  discharged,  and 
Immediately  thereafter  saw  three  men  com- 


ing from  the  side  door  of  the  saloon  Into  the 
alley  and  run  away, 

Joe  Lambert  saw  two  men,  about  10:30  p. 
m.,  come  out  from  the  old  skating  rink  place 
upon  Broadway  between  Tenth  and  Elev- 
enth streets,  go  up  Broadway,  and  turn  down 
Ninth  street,  and  when  they  got  to  Ken- 
tucky avenue,  one  of  them  turned  down  the 
avenue  toward  the  Peter's  saloon,  and  the 
other  crossed  over  the  avenue,  and  when  wit- 
ness came  near  him,  he  left  the  sidewalk 
and  went  out  into  the  street.  The  latter 
man  resembled  appellant  In  size  and  height. 

Horace  English  and  Jim  Poore  testified 
that  previous  to  the  killing  they  saw  appel- 
lant with  a  No.  45  Colts  pistol. 

Appellant's  defense  was  an  alibi.  He  claim- 
ed that  he  left  Malone's  room  10  minutes  be- 
fore 6  o'clock,  and  went  to  the  Klondyke 
saloon,  kept  by  Clem  Frandoll ;  that  he  left 
there  6  minutes  before  8  o'clock,  and  went 
to  the  city  hall,  at  the  request  of  Thad  Ter- 
rill, the  night  captain  of  the  police;  that  he 
left  the  city  hall  about  half  past  8  o'clock, 
and  went  to  Jean  Thompson's  saloon,  where 
he  remained,  playing  cards  and  looking  at 
others  play,  until  about  11  o'clock,  when  a 
negro  came  in  and  told  them  of  the  tragedy 
at  Peter's  saloon;  that  he  called  TerrlU  on 
the  telephone  and  learned  from  him  of  the 
murder  of  Iseman;  that  Terrill  requested  him 
to  get  out  and  assist  in  finding  the  perpetra- 
tor of  the  deed;  that  he  went  from  there 
to  Peter's  saloon,  and  from  there  to  Mitchell's 
saloon,  where  he  put  his  watch  In  pledge  for 
SO  cents;  then  took  a  taxlcab  for  the  Union 
railroad  station  and  inquired  about  the  out- 
going trains,  and  then  went  home,  where  he 
arrived  after  midnight,  and  was  at  Malone's 
rooms  the  next  morning  at  9:30  o'clock.  In 
this  statement  and  the  details  of  it  he  was 
more  or  less  corroborated  by  several  wit- 
nesses. 

The  appellant  also  attempted  to  show  by 
proof  that  one  Klstener  was  the  party  who 
robbed  Redman  and  killed  Iseman.  On  the 
night  of  the  17th  of  March,  1916,  at  about 
10  o'clock  p.  m.,  iUstener  entered  the  saloon 
of  one  Oscar  Schmidt,  In  Paducah,'  and  at- 
tempted to  rob  him,  when  Schmidt  shot  and 
killed  him.  Klstener  was  shown  to  have 
been  wearing  at  the  time  a  brown  coat ;  that 
he  was  about  5  feet  and  10  Inches  in  height 
and  weighed  about  135  or  140  pounds.  He 
had  eyes  which  the  witnesses  described  as 
brown,  very  dark  and  black.  He  had  in  his 
hand  at  the  time  he  was  shot  a  No.  38  Smith 
and  Wesson  hammerless  pistol,  similar  to 
the  one  which  the  slayer  of  Iseman  took  from 
Redman,  except  the  one  had  by  Klstener  had 
a  mark  upon  it,  which  Redman's  plstel  did 
not  have,  and  a  screw  was  gone  from  it 
which  Redman's  pistol  had.  He,  also,  had 
upon  his  person  a  No.  45  single  action  Colts 
pistol,  similar  in  appearance  to  the  pistol 
which  Iseman's  slayer  made  use  of.  Klsten- 
er, also,  had  a  long  slim  band,  such  as 
the  slayer  of  Iseman  had,  but  there  was  proof 
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to  the  effect  that  bis  hand  was  longer  than 
the  hand  which  slew  Iseman  and  not  so 
broad. 

In  the  examination  of  Malone  he  was  ask- 
ed and  permitted  to  state,  without  objection 
from  the  appellant,  that  he  had  seen  the  ap- 
pellant and  Klstener  In  company  with  each 
other  prevlons  to  the  death  of  Iseman ;  that 
he  had  seen  them  come  In  to  Kelley's  sa- 
loon together.  Before  closing  Its  evidence  In 
chief,  the  attorney  for  the  commonwealth  In- 
troduced witnesses,  who  testified,  without  ob- 
jection from  appellant,  that  Klstener  was 
at  the  home  of  his  mother  from  8  o'clock  p. 
m.  upon  the  night  that  Iseman  was  killed 
until  the  next  morning.  The  appellant  in- 
troduced witnesses,  who  testified  that  the 
witnesses  who  proved  that  Klstener  was  at 
his  mother's  home  when  Iseman  was  killed 
had  made  statements  immediately  after  tlie 
occurrence  that  Klstener  came  to  his  moth- 
er's home  at  some  time  during  the  night, 
but  that  they  did  not  know  when.  When  the 
appellant  was  testifying  In  chief,  he  testi- 
fied that  he  was  not  acquainted  with  Klsten- 
er ;  that  he  had  never  seen  him ;  that  he  was 
never  in  his  company  at  any  time  and  had 
never  beard  of  blm  until  after  his  death. 

[1,  J]  1.  Upon  the  trial,  Redman  testified 
that  the  man  who  killed  Iseman  had  fingers 
which  were  one-fourth  of  an  inch  greater  In 
length  than  his  (Redman's)  fingers.  The  at- 
torney for  appellant  then  requested  Redman 
to  extend  his  hand  upon  a  sheet  of  paper, 
and  then  with  a  pencil  described  the  shape, 
length,  and  size  of  Redman's  hand  upon  the 
paper  by  apparently  drawing  a  line  with  the 
pencil  around  the  contour  of  his  hand.  He 
then,  after  recalling  appellant  to  the  witness 
stand,  made  a  similar  drawing  of  his  hand 
upon  another  sheet  of  paper.  Then,  after 
other  Unes  were  drawn  upon  the  sheets  and 
figures  written  upon  them,  wlilch  purported 
to  give  the  relative  width  and  lengths  of  the 
hands,  they  were  offered  as  evidence,  tending 
to  show  that  Redman's  fingers  were  longer 
than  appellant's,  and  for  that  reason  appel- 
lant was  not  the  slayer  of  Iseman.  The 
court  refused  to  allow  the  drawings  to  be 
received  as  evidence.  After  the  statement 
made  by  Redman,  it  was  beyond  question 
proper  for  appellant  to  show  In  any  proper 
way  that  he  could,  that  bis  fingers,  instead  of 
being  longer,  were  shorter  than  Redman's, 
as  it  would  tend  to  prove  that  he  was  not  the 
I>erpetrator  of  the  crime.  It  is  apparent, 
however,  that  to  undertake  to  prove  such 
fact  by  the  Introduction  of  the  drawings  of- 
fered was  not  the  proper  way  to  do  it  To 
have  permitted  their  introduction  would  have 
violated  the  rule,  which  required  the  best 
evidence  of  a  fact.  In  all  cases,  to  be  used. 
The  hands  of  both  appellant  and  the  witness 
were  In  existence,  and  In  the  presence  of  the 
court  and  Jury,  and  there  was  no  necessity 
for  a  drawing  or  picture  of  their  hands  to 
demonstrate  which  had  the  longer  fingers. 


Maps,  diagrams,  models,  and  sketches  may  be 
received  In  evld«ice  for  the  purpose  of  show- 
ing representations  of  things,  which  cannot 
be  as  conveniently  and  clearly  described  by 
witnesses. 

[3]  A  picture  or  photograph  may  be  used 
for  the  purpose  of  describing  a  person,  place, 
or  thing  whenever  It  Is  Important  or  relevant 
to  do  so,  but  maps,  diagrams,  models,  sketch- 
es, pictures,  and  photographs  offered  in  evi- 
dence must  first  be  proven  to  be  correct  and 
true  representations  of  the  things  which 
they  purport  to  represent  before  they  ars 
admissible  as  evidence.  McCandless  v.  Com- 
monwealth, 170  Ky.  310,  185  S.  W.  1100;  U  & 
N.  R.  R.  Ck).  V.  Brown,  127  Ky.  732,  lOe 
8.  W.  7»5,  32  Ky.  Law  Rep.  552,  13  U  R.  A. 
(N.  8.)  1185:  17  Cyc.  415.  A, drawing  of  the 
hands  of  api>ellant  and  the  witness  for  the 
purpose  of  demonstrating  their  lengths  could 
only  be  secondary  evidence,  and  not  admissi- 
ble, unless  the  use  of  such  drawing  was  prac- 
tically Illustrative  of  that  fact  and  sul>- 
stantially  necessary  to  prove  it.  The  witness 
was  required  to,  and  appellant  was  permitted 
to,  exhibit  his  hand  to  the  Jury,  which  coulid 
then  make  the  comparison,  without  the  aid  of 
a  sketoh  of  either  of  their  hands.  It  is 
not  intended  to  hold  that  an  exhibition  of 
their  hands  was  the  only  proper  way  to  show 
the  comparative  size  of  their  hands,  bat  no 
other  way  was  sought  by  appellant,  except 
the  exhlbitioo  of  the  drawings,  vrfalch  were 
not  proven  to  have  been  correct  measure- 
ments, and  therefore  not  admissible.  Be- 
sides, upon  the  purported  drawings  of  their 
hands,  in  addition  to  the  sketches,  were  other 
lines  made  by  the  draftsman  and  figures 
written  thereon,  purporting  to  show  the  com- 
parative length  and  width  of  the  bands, 
which  Unes  and  figures  were  without  any  sup- 
porting testimony  of  their  correctness. 

[4,  S]  2.  Complaint  is  also  made  tliat, 
after  the  commonwealth  attorney  had,  while 
Introducing  the  evidence  in  chief  tor  the 
state,  offered  wltoesses  who  gave  testimony 
to  the  effect  that  upon  the  night  upon  which 
Iseman  was  killed,  Klstener  was  at  his 
mother's  home,  and  therefore  could  not  have 
been  the  slayer  of  Iseman,  and  then  after 
the  testimony  of  appellant  in  chief  had  been 
heard,  the  commonwealth's  attorney  was  per^ 
mltted  to  Introduce  Stevens,  Cooper,  and 
Seay,  each  of  whom  testified  to  having  seen 
appellant  and  Klstener  In  conversation  with 
each  other  previous  to  the  death  of  Iseman. 
If  it  had  been  attempted  for  the  common- 
wealth to  show  that  Klstener  was  the  actual 
slayer  of  Iseman,  then  it  seems  that  the  evi- 
dence of  Stevens,  Cooper,  and  Seay  would 
have  been  ccxnpetent,  as  tending  to  prove  that 
appellant  was  an  aider  and  abettor  of  him 
In  the  crime,  and  therefore  guilty  under 
the  third  count  in  the  indictment,  but  the 
position  of  the  prosecution,  under  the  evi- 
dence offered  for  it,  being  that  Klstener 
was    neither   the    principal    nor    an   aider 
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or  abettor  ]n  the  crime,  it  was  Immaterial 
whether  appellant  was  acquainted  with 
him  or  had  engaged  In  private  conver- 
satlcm  with  him  just  preceding  the  murder, 
and  the  proof  of  such  facts  was  irrelevant, 
but  the  appellant  made  no  objection  to  the 
testimony  of  these  witnesses,  cross-examined 
them  at  length,  and  requested  the  court  to 
instruct  the  jury  to  the  effect  that  it  should 
not  consider  the  evidence  of  one  of  them  for 
any  purpose,  except  to  the  extent  that  it 
might  affect  the  credibility  of  appellant  as  a 
witness,  If  it  did  have  such  effect  The 
court,  in  compliance  with  this  request,  so 
instructed  the  jury,  and  did  likewise  In  the 
case  of  the  other  two,  without  any  specific  re- 
quest from  the  appellant  for  that  purpose, 
and  without  any  objection  from  appellant. 
Under  these  circumstances,  he  cannot  now 
complain  of  the  admission  of  their  testimony. 

[•,  7]  3.  It  Is  contended  for  appellant  that 
the  testimony  of  Malone  tended  to  prove  that 
he  was  an  accomplice  of  appellant  in  the 
murder  of  Iseman,  and  that  the  court  erred 
to  the  prejudice  of  the  substantial  rights  of 
appellant  in  falling,  by  an  instruction,  to 
sutMDlt  to  the  jnry  ab  a  qaestlon  of  fact 
whether  or  not  Malone  was  an  accomplice, 
and  In  falling  to  Instruct  the  jury,  If  It  found 
from  the  evidence  that  Malone  was  an  ac- 
complice in  the  commission  of  the  crime,  that 
it  should  not  find  appellant  guilty  upon  the 
testimony  of  Malone,  unless  it  was  corrobo- 
rated by  other  evidence  tending  to  connect 
appellant  with  the  commission  of  the  of- 
fense, and  that  the  corroboration  was  not  suf- 
ficient if  it  merely  showed  that  the  offense 
was  committed,  and  the  circumstances  of  it, 
as  provided  by  section  241  of  the  Criminal 
Code.  The  law  pertaining  to  the  duty  of  the 
coart  where  the  testimony  of  an  accomplice 
is  relied  upon  for  a  conviction  is  weU  settled. 
If  the  testimony  of  the  accomplice  Is  uncor- 
roborated, it  is  Insufficient  to  sustain  a  con- 
viction of  a  crime.  The  corroborating  evi- 
dence must  tend  to  connect  the  accused  with 
the  commission  of  the  crime.  Corroborating 
evidence,  which  merely  shows  that  a  crime 
has  been  committed  and  the  circumstances  of 
it,  is  Insoffldent  Where,  upon  the  evidence,' 
as  a  matter  of  law,  the  court  cannot  hold  that 
the  witness  was  an  accomplice  of  the  accus- 
ed in  the  commission  of  the  crime,  it  is  a 
qaestlon  to  be  determined  by  the  jury  upon 
the  evidence,  under  proper  instructions  of  the 
court  If  the  Jury  is  of  the  opinion  that  the 
witness  was  an  accomplice.  It  should  acquit 
the  accused,  unless  the  corroborating  evidence 
exists.  Bowling  v.  Commonwealth,  79  Ky. 
606:  Smith  v.  Commonwealth,  148  Ky.  69, 
146  S.  W.  4;  Deaton  v.  Commonwealth,  157 
Ky.  308,  163  S.  W.  204.  Where  the  evidence 
Justifies  it,  the  court  should  Instruct  the 
Jnry  In  accordance  with  the  views  above 
expressed,  and  to  fail  to  do  so  would  be 
prejadidal  error. 

[•-11]  The  determination  as  to  whether  or 


not  Malone  was  an  accomplice  of  the  appel* 
lant  in  the  murder  of  Iseman  will  determine 
whether  the  court  was  in  error  in  falling  to 
give  the  instructions  about  which  the  appel- 
lant complains.  In  arriving  at  the  conclusion 
of  the  status  of  Malone,  it  Is  only  necessary 
to  examine  his  own  evidence,  as  no  other  wit- 
ness in  any  way  connected  him  with  the 
crime.  We  have  set  out  the  evidence  of  Ma- 
lone with  particularity,  and  it  is  unneces- 
sary to  reiterate  It  here.  An  accomplice  is  a 
term  which  may  Include  within  its  meaning 
any  one  who  tal^es  part  in  the  commission  of 
a  crime.  A  principal,  an  accessory  before  the 
fact,  or  an  alder  or  abettor  Is  an  accomplice. 
Russell  on  Crimes,  i  26.  If  a  Judgment  of 
conviction  can  he  sustained  upon  the  evi- 
dence against  one  as  a  principal,  an  acces- 
sory before  the  fact,  or  an  alder  or  abettor 
of  a  crime,  such  person  is  an  accomplice. 
If  such  conviction  cannot  be  sustained,  such 
person  is  not  an  accomplice.  Levering  v. 
Commonwealth,  132  Ky.  666,  117  S.  W.  253, 
136  Am.  St.  Rep.  192,  19  Ann.  Cas.  140.  It  is 
an  old  rule  of  the  common  law  ttiat  one  can- 
not be  guilty  of  a  crime  unless  he  takes  a 
part  in  its  commission,  or  owes  a  duty  to  the 
one  upon  whom  the  crime  is  committed  to 
prevent  it  and  falls  to  do  so,  when  he  could. 
Mere  knowledge  that  a  crime  is  going  to  be 
committed,  In  the  absence  of  a  duty  to  pre- 
vent It,  does  not  make  one  legally  guilty  of 
any  participation  in  It  The  conduct  of  Ma- 
lone in  failing  to  give  warning  of  the  crime 
threatened  by  appellant  was  reprehensible, 
but  he  was  under  no  legal  duty  to  Redman  to 
prevent  it.  The  mere  knowledge  that  a  crime 
has  been  committed  and  a  failure  to  tell  of  it 
does  not  make  one  an  accessory  after  the  fact. 
To  be  an  accessory  after  the  fact  one  must  har- 
bor a  felon  or  render  him  some  assistance  to 
escape  punishment.  Malone  neither  advised 
nor  assisted  nor  encouraged  appellant  in  seek- 
ing to  rob  Redman,  which  act  resulted  in  the 
murder  of  Iseman.  Hence  be  could  not  be 
a  principal  in  the  crime,  an  accessory  before 
the  fact,  nor  an  aider  or  abettor  in  it  It  is 
insisted  that  because  he  burned  the  cap, 
which  he  says  appellant  threw  into  his  door, 
he  was  thereby  assisting  appellant  in  the 
commission  of  the  crime  and  was  an  accom- 
plice. This  occurred  after  the  crime  was 
committed,  and  if  It  be  conceded  that  Malone 
destroyed  the  cap  for  the  purpose  of  conceal- 
ing material  evidence  against  appellant  and 
to  assist  him  in  evading  the  punishment  of 
the  law,  it  was  an  act  of  an  accessory  after 
the  fact.  It  has  been  expressly  held  by  this 
court  that  an  accessory  after  the  fact  is  not 
an  accomplice  within  the  meaning  of  section 
241  of  the  Criminal  Code.  Levering  v.  Com- ' 
monwealth,  supra. 

[12]  If  there  is  not  some  evidence  conduc- 
ing to  show  that  a  witness  is  an  accomplice, 
it  is  not  proper  to  submit  the  question  as  to 
whether  he  is  an  accomplice  to  the  jury,  nor 
to  give  the  Instruction  provided  for  In  sec- 
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tion  241  of  the  Criminal  Code.  Hence  there 
was  no  error  in  failing  to  g;lve  an  Instruction 
upon  the  subject,  in  the  instant  case. 

[It]  4.  The  afSdarlts  of  the  persons  who 
testify  that  Lizzie  Stevens  made  statements, 
which  are  contradictory  of  the  statements 
made  by  her  upon  the  trial,  do  not  constitute 
a  valid  ground  for  a  new  trial.  The  evidence 
of  Lizzie  Stevens  was  only  permitted,  by 
the  instructions  of  the  court,  to  be  consider- 
ed as  a  contradiction  of  the  testimony  of 
appellant,  to  the  extent  that  it  might  affect 
his  credibility  as  a  witness,  and  this  court 
has  r^eatedly  held  that  a  new  trial  will  not 
be  granted  for  the  purpose  of  enabling  the 
party  applying  for  it  to  impeach  a  witness. 
When  newly  discovered  evidence  merely 
tends  to  impeach  a  witness,  it  is  not  regard- 
ed as  decisive  in  character  sufficient  to  au- 
thorize a  new  triaL  Knlpp  v.  Common- 
wealth, 158  Ky.  775,  169  S.  W.  494;  Deaton 
▼.  Commonwealth,  157  Ky.  308.  163  S.  W. 
204.  In  the  instant  case,  Malone,  Cooper, 
and  Seay  made  similar  statements  to  the 
Stevens  woman,  and  it  cannot  be  seen  how 
an  impeachment  of  her  alone  would  create 
any  probability  of  a  dlfterent  result  to  a 
new  trial  from  the  result  in  the  one  com- 
plained o& 

[14-16]  5.  The  contention  that  a  new  trial 
should  have  been  granted  because  the  ver- 
dict of  the  Jury  was  palpably  against  the 
weight  of  the  evidence  cannot  be  upheld. 
The  evidence  of  appellant's  guilt  was  suffi- 
cient to  require  a  submission  of  the  case  to 
the  Jury.  While  the  evidence  which  tended 
to  prove  an  alibi  for  appellant  was  strong, 
it  and  the  evidence  for  the  commonwealth 
conflicted  seriously  as  to  the  whereabouts 
of  appellant  at  the  time  of  the  murder  and 
Immediately  thereafter.  The  Jury  Is  the 
Judge  of  the  credibility  of  the  witnesses. 
The  witnesses  were  before  the  Jury,  and  it 
had  the  opportunity  to  observe  thdr  manner, 
appearance,  intelligence,  and  apparent  truth- 
fulness, which  we  have  not.  It. arrived  at 
the  conclusion  that  the  appellant  was  guilty 
of  being  a  principal  in  the  commission  of 
the  crime.  The  weight  of  the  evidence  la 
always  a  question  for  the  Jury.  We  cannot 
set  aside  its  finding  because  It  has  believed 
one  set  of  witnesses  and  not  another.  We 
will  not  disturb  the  finding  of  the  Jury  when 
the  evidence  is  contradictory,  when  the  ac- 
cused has  had  a  fair  trial,  on  the  ground 
that  the  weight  of  the  evidence  is  against  the 
verdict.  Such  a  course  would  make  this 
court  the  trier  at  the  issues  of  fact  in  every 
criminal  case.  The  rule  now  is  that  we  are 
warranted  in  disturbing  the  verdict  of  the 
Jury  only  when  the  verdict  is  palpably 
'against  the  weight  of  the  evidence.  The 
verdict  herein  is  not  so  palpably  against  the 
weight  of  the  evidence  as  to  warrant  an  in- 
terference by  the  court.  Knlpp  v.  Common- 
wealth, 169  Ky.  775,  169  S.  W.  494;  Jones 
V.  Commonwealth,   158   Ky.   533,  165  S.   W. 


673;  Black  v.  Commonwealth,  154  Ky.  144, 
156  S.  W.  1043;  Hinton  v.  Commonwealth. 
134  Ky.  511,  121  S.  W.  434 ;  Conners  v.  Com- 
monwealth, 162  Ky.  57,  163  S.  W.  16;  Rut- 
land V.  Commonwealth,  160  Ky.  77,  1€»  S. 
W.  584. 

The  instructions  fairly  presented  the  la- 
sues  to  be  tried. 

There  is  no  error  of  law,  appearing  npon 
the  record,  which  prevented  appellant  from 
having  a  fair  trial,  and  the  Judgment  is 
therefore  affirmed. 


WATERS   T.   COMMONWBAI/TH. 
(Court  of  Appeals  of  Kentucky.    Oct  12, 191&) 

1.  Homicide  ®=3343— Harmlbss  Ebbor— Sen- 
tence. 

One  convicted  of  murder  and  given  the 
minimum  fixed  sentence  cannot  complain  that 
it  does  not  conform  to  the  indeterminate  sen- 
tence law,  under  which  his  shortest  indetermi- 
nate sentence  would  be  greater  than  the  fixed 
sentence   Imposed. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Wg.  i  723;    Dec.  Dig.  <S=>343.] 

2.  Infants       ®=»e9-^OKnot8— Punibhmxmt— 
Length  of  Sentence. 

Under  Ky.  St.  §  2095b,  subsec  13,  author- 
izing juvenile  offenders  to  be  committed  to  the 
House  of  Reform  for  any  period  not  ejceedinj 
minority,  on  conviction  of  a  felony  or  misde- 
meanor, a  minor  14  years  of  age,  convicted  ot 
murder,  with  punishment  fixed  by  the  Jury  at 
2  years'  imprisonment,  could  be  »cntenc«>d  to 
the  House  of  Reform  until  20  years  old,  though 
under  subsection  19a  he  retained  his  tight  to 
parole. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  S{  176,  177;    Dec.  Dig.  «=>69.1 

8.  Infants      ®=»18— CHiiffls— Jckisdictton— 

CiKctJiT  Court. 
In  view  of  Ky.  St  ^  331e,  snbsec.  2,  giving 
county  courts  exclusive  jurisdiction,  with  a  large 
discretion  in  prosecution  of  infants  for  their 
crimes,  the  circuit  court  has  no  Jurisdiction  to 
initiate,  try,  or  review  on  appeal  a  proceeding 
against  a  minor  under  indictment  for  murder, 
unless  he  is  first  apprehended  by,  and  proceed- 
ings are  had  in,  the  county  court 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  {  18 ;    Dec.  Dig.  <S=j18.] 

4.  Criminal   Law    <S=1144(5)— JtrRisDicnos 
— CiBctriT  Court— Pbesumptions. 

The  circuit  court  having  no  jurisdiction  to 
try  a  minor  for  his  crime  without  original  pro- 
ceedings in  the  county  court,  in  view  of  Ky. 
St.  §  331e,  it  will  not  be  presumed,  on  appeal  to 
the  Court  of  Appeals,  in  the  absence  of  record. 
that  it  had  jurisdiction,  nor  that  on  the  trial 
in  such  court  the  record  showed  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §$  2738,  2742,  2901,  3020; 
Dec.  Dig.  <8=>1144(5).] 

5.  Cbiminai.  Law  #=»1063C1),  1065— AppkaI/— 
Fbesebvation  of  Exceptions. 

In  prosecution  of  an  infant  for  his  crime, 
no  objection  in  the  trial  court  to  its  jurisdic- 
tion being  neceseary,  motion  for  new  trial  is  un- 
necessary, nor  need  it,  if  filed,  be  overruled,  in 
order  to  present  a  jurisdictional  question  on  ap- 
peal to  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  85  2673,  2676,  2679,  2684,  26S5; 
Dec.  Dig.  <S=»1063(1),  1065.] 
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Appeal  from  Circuit  Court,  McCreary 
County. 

Will  Waters  was  convicted  of  murder,  and 
he  appeals.    Rereraed,  with  directions. 

L.  O.  Campbell,  of  Pine  Knot,  for  appel- 
lant. M.  M.  Logan,  Atty.  Gen.,  and  Chas. 
H.  Morris,  Asst.  Atty.  Gen.,  for  tbe  Com- 
monwealth. 

THOMAS,  J.  The  grand  jury  of  McCreary 
county,  on  June  21,  1916,  returned  an  In- 
dictment against  defendant  (appellant),  charg- 
ing him  with  having  willfully  murdered  Will 
Flynn,  by  shooting  him  with  a  pistol.  At 
the  August  term  of  the  McCreary  circuit 
court  the  defendant  was  tried  under  the 
Indictment,  and  the  jury  returned  against 
him  this  verdict: 

"We,  the  jury,  do  agree,  and  find  the  de- 
fendant guilty  and  fix  bis  punishment  at  two 
years  in  the  state  prison. 

"R.  P.  Baird,  Foreman." 

Upon  this  verdict  the  court  rendered  judg- 
ment that  the  defendant — 
"be  taken  to  the  Kentucky  House  of  Reform  at 
Greendale,  Ky.,  there  to  be  subjected  to  the 
strict  rules  of  said  institution  until  he  is  20 
years  old." 

The  motion  for  a  new  trial  does  not  ap- 
pear to  have  been  acted  upon.  None  of  the 
evidence  heard  upon  the  trial  nor  any  of 
the  Instructions  are  made  a  part  of  the  rec- 
ord, either  by  bill  of  exceptions  or  any  order 
of  court,  and  we  are  not  favored  with  a  copy 
of  either,  the  record  being  totally  devoid  of 
either  evidence  or  instructions,  although  it 
Is  recited  In  the  motion  for  a  new  trial  that 
the  court  gave  to  the  jury  instructions  1,  2,  ^, 
and  4.  Counsel  for  appellant  raise  but  two 
questions,  they  being  that  the  verdict  Is  void 
because,  as  is  insisted,  it  does  not  conform 
to  the  indeterminate  sentence  law,  which  was 
In  effect  at  the  time  of  the  commission  of 
the  offense,  and  that  the  judgment  should  not 
have  sentenced  the  defendant  to  confinement 
in  the  Honse  of  Reform  for  a  greater  period 
than  2  years,  the  time  fixed  by  the  verdict 
of  the  jury. 

[11  As  to  the  first  contention.  It  Is  sufficient 
to  say  that  It  was  made  In  the  case  of  Futrell 
v.  Commonwealth,  141  Ky.  310, 132  S.  W.  655, 
In  which  the  verdict  was  for  the  same  of- 
fense of  which  the  jury  found  this  defend- 
ant guilty,  and  in  which  the  Jury  fixed  his 
punishment  exactly  as  did  the  jury  In  this 
case.  It  was  therein  held  that  as  the  jury 
fixed  the  minimum  period  of  confinement 
there  was  notlilng  of  which  the  defendant 
coald  complain,  Inasmuch  as  if  the  Indeter- 
minate sentence  law  had  been  followed  by 
the  Jury  he  would  have  been  given  as  a 
maxlmuin  period  of  confinement  a  greater 
punishment  than  was  given  him.  Under  the 
authority  of  that  case,  this  point  cannot 
avail  the  defendant  on  this  appeal. 

[2]  In  regard  to  his  second  contention,  we 
find  that  by  subsection  13,  I  2095b,  Kentucky 
Statutes,    Juvenile   offenders   may   be   com- 


mitted to  the  Honse  of  Reform  for  a  period 
of  any  time  not  exceeding  their  minority, 
"upon  conviction  in  any  of  the  courts  of  this 
commonwealth  of  a  felony  or  misdemeanor," 
but  it  is  provided  by  subsection  ISa  of  the 
same  section  that: 

"No  child  under  the  age  of  ten  years  shall  be 
sentenced  to  or  confined  in  the  School  of  Re- 
form, or  any  state  penal  institution." 

It  is  farthermore  provided  by  subsection 
19a  of  the  same  section  that  the  confinement 
in  the  House  of  Reform  may  tie  until  the 
juvenile  offender  shall  reach  the  age  of 
21  years,  but  that  he  shall  be  {;lven  the  ben- 
efits of  the  parole  provisions  the  same  as 
govern  the  right  of  parole  to  inmates  of  the 
penitentiary.  From  these  statutory  pro- 
visions it  will  readily  be  seen  that  the  court 
committed  no  error  in  ordering  the  defend- 
ant confined  in  the  House  of  Reform  until 
he  was  20  years  of  age.  But  this  would  not 
deprive  him  of  the  right  to  a  parole,  the 
same  as  is  given  to  penitentiary  convicts. 
We,  conclude,  then,  that  there  was  no  error 
committed  by  the  court  in  not  limiting  his 
sentence  to  the  2  years'  confinement  fixed 
by  the  jnry. 

[8]  This  leaves  for  determination  the  re- 
maining and  more  serious  question  presented 
by  the  record,  which  is.  Had  the  court  juris- 
diction of  either  the  defendant  or  the  of- 
fense? It  is  recited  in  the  judgment  (and 
which  we  are  authorised  to  conclude  was 
established  by  the  evidence)  that: 

"It  appearing  to  the  satisfaction  of  the  court 
that  the  defendant  is  less  than  15  years  of  age, 
and  will  not  be  15  years  until  February  17, 
1917." 

It  was  for  this  reason  that  the  defendant 
was  sentenced  to  be  confined  in  the  House  of 
Reform,  instead  of  being  sentenced  to  a 
term  la  the  state  penitentiary. 

The  Legislature  of  this  state  in  recent 
years,  out  of  charitable  considerations  for 
delinquent  children,  which  Include  Juvenile 
offenders  under  17  years  of  age  If  a  male, 
and  18  years  of  age  If  a  female,  and  with  a 
view  to  their  Improvement  and  the  bettering 
of  their  condition,  and.  If  possible,  to  reclaim 
them  so  that  they  may  l)ecome  valuable  and 
useful  citizens,  has  enacted  statutes  provid- 
ing for  the  apprehension,  trial,  and  disposi- 
tion of  such  delinquents,  including  those  who 
commit  offenses  against  the  criminal  laws  of 
the  state.  These  statutes  are  a  part  of  chap- 
ter 18  of  the  General  Statutes,  and  for  the 
most  part  are  found  in  section  331e  of  the 
Kentucky  Statutes,  and  its  various  subdi- 
visions. Subsections  4  and  5  of  that  section 
deal  particularly  with  the  apprehension  and 
disposition  of  the  delinquent  who  has  com- 
mitted a  crime,  the  latter  subsection  being: 

"When  any  child  within  the  provisions  of  this 
act  is  arrested  with  or  without  a  warrant  it 
shall,  instead  of  being  taken  Detore  a  jnstlco 
of  the  peace  or  police  magistrate,  be  taken  direct- 
ly before  the  county  court,  or  if  it  shall  be  tak- 
en before  a  justice  of  the  peace  or  police  magis- 
trate upon  warrant  sworn  out  in  such  court,  or 
for  any  other  reason,  it  shall  b«  the  duty  of 
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such  JDstice  of  the  peace  or  police  magistrate 
to  transfer  the  case  to  snch  county  court,  and 
It  shall  be  the  duty  of  the  officer  having  the 
child  in  charge  to  take  the  child  before  said 
county  court;  and  in  any  case  the  court  may 
proceed  to  hear  and  dispose  of  such  case  in  the 
same  manner  as  if  the  child  had  been  brought 
before  the  court  upon  petition  as  herein  provid- 
ed. Id  any  case  the  court  shall  require  notice  to 
be  given  and  investigation  to  be  made  as  in 
other  cases  under  this  act,  and  may  adjourn 
the  hearing  from  time  to  time  for  that  purpose. 
"The  court  may  in  its  discretion  in  any  case  if 
a  delinquent  child  brought  before  it  as  herein  pro- 
vided, permit  such  child  to  be  proceeded  against 
in  accordance  with  the  laws  that  may  be  in 
force  in  this  state  governing  the  commission  of 
crimes,  and  in  such  case  the  petition,  if  any, 
filed  under  this  act  shall  be  dismissed  and  the 
child  shall  be  transferred  to  the  court  having 
jurisdiction  of  the  offense." 

This  enactment  has  been  before  this  court 
for  construction  and  application  in  the  fol- 
lowing cases:  Commonwealth  y.  TungUut, 
Judge,  169  Ky.  94,  166  S.  W.  806;  Gommon- 
■wealth  V.  Franks,  164  Ky.  239,  175  S.  W.  349; 
Talbott  V,  Commonwealth,  166  Ky.  659,  179 
S.  W.  621 ;  and  Commonwealth  r.  Davis,  169 
Ky.  681, 186  S.  W.  73.  In  the  Yungblut  Case 
a  person  had  been  tried  and  convicted  for 
an  offense  denounced  by  section  331d  of  the 
Kentucky  Statutes,  and  an  appeal  was  pros- 
'ecnted  from  the  county  court,  where  the 
judgment  was  rendered,  to  the  circuit  sonrt 
of  Campbell  county,  and  the  Judge  of  the  cir- 
cuit court  was  about  to  take  Jurisdiction  of 
the  appeal  when  a  petlticHi  was  filed  In  this 
court,  seeking  a  writ  of  prohibition  prevent- 
ing him  from  doing  so.  It  was  determined 
by  this  court  that  the  statute  did  not  pro- 
vide for  an  appeal  in  such  cases,  and  that 
the  circuit  court  could  not  entertain  Juris- 
diction of  any  attempted  appeal,  and  the 
writ  prayed  for  was  granted,  directing  the 
Judge  of  the  Campbell  circuit  court,  who  was 
the  respondent  in  the  prohibition  proceed- 
ings, to  dismiss  the  appeal  for  want  of  Ju- 
risdiction. During  the  course  of  the  opin- 
ion, and.  In  determining  that  the  act  gave  the 
respective  county  courts  of  the  common- 
wealth exclusive  jurisdiction  of  such  delin- 
quents, including  the  character  which  we 
have  here,  this  court  said : 

"It,  therefore,  seems  manifest  that  if  the 
important  parts  of  the  act  that  give  to  the 
county  judge  the  large  discretion  allowed  In  sus- 
pending, controlling,  and  reducing  the  judgment 
are  to  have  any  meaning  or  effect,  the  county 
<;ourt  must  have  not  only  exclusive,  but  final, 
jurisdiction,  and   we  so  construe  the  act." 

The  exclusive  Jurisdiction  mentioned  in 
the  excerpt  which  we  have  made  from  that 
opinion  is  not  limited  to  the  offense  there 
under  consideration,  but  It  covers  the  entire 
matters  provided  for  by  the  act,  including 
the  Initiation  of  prosecutions  against  Juvenile 
criminals,  as  appears  from  the  other  cases 
referred  to. 

In  the  Franks  Case  the  defendant  was  in- 
dicted for  grand  larceny,  and  he  filed  his 
affidavit,  showing  that  he  was  under  the 
age  of  17  years,  and  moved  the  court  to  dis- 
miss the  prosecution  against  him.    This  was 


overruled,  but  the  court,  being  of  the  opinion 
that  it  had  no  jurisdiction  of  the  defendant's 
person,  transferred  the  case  to  the  county 
judge,  where  the  defendant  might  be  dealt 
witH  as  a  Juvenile  offender.  Both  the  de- 
fendant and  the  commonwealth  prosecuted 
an  appeal  from  this  Judgment,  and  it  was 
determined  In  the  opinion  that  the  court 
did  not  have  Jurisdiction  of  the  offense,  nor 
did  it  have  a  right  to  transfer  the  case  to 
the  county  court,  but  should  have  sustained 
the  motion  and  dismissed  the  prosecution. 
After  referring  to  different  secti<«s  of  the 
act  bearing  upon  the  question,  and  which 
we  have  herein  referred  to,  the  opinion  says : 
"Appellant  insists  the  circuit  court  was  with- 
out jurisdiction  to  make  the  transfer;  that  It 
had  power  only  to  dismiss  the  proceeding  and 
discharge  the  defendant.  The  statute,  in  ex- 
press terms,  gives  the  county  court  exclusive 
jurisdiction  in  all  cases  coming  within  the  terms 
and  provisions  of  the  act.  Section  331e,  sub- 
sec.  2 ;  Commonwealth  v.  Yungblut,  159  Ky.  94 
[166  S.  W.  SOS].  And,  while  subsection  5,  su- 
pra, provides  for  a  transfer  to  the  count?  court 
of  a  proceeding  against  a  delinquent  cbud,  im- 
properly begun  before  a  justice  of  the  peace 
or  police  magistrate,  there  is  no  provision  in 
the  statute  for  a  transfer  to  the  county  court 
of  a  proceeding  begun  by  indictment  in  the 
circuit  court." 

In  the  Talbott  Case  the  defendant,  a  boy 
16  years  of  age,  was  Indicted  by  the  grand 
jury  of  Daviess  county  for  the  offense  of 
malicious  cutting;  he  was  tried,  convicted, 
and  sentenced  to  the  penitentiary  at  Eddy- 
ville.  He  prosecuted  an  appeal  from  the 
Judgment,  insisting  that  as  the  record  showed 
he  had  not  been  apprehended,  by  or  brought 
before  the  county  court  of  Daviess  county 
in  any  manner  provided  by  the  act  under 
consideration,  the  circuit  court  had  no  Juris- 
diction to  try  him,  and  should  have  dismissed 
the  indictment.  This  contention  was  ui>- 
held  by  this  court,  and 'the  Judgment  was 
reversed,  with  an  ordA'  directing  the  lower 
court  to  dismiss  the  prosecution.  In  doing 
so.  It  is  said  in  .the  opinion: 

"It  will  thus  be  seen  that  the  statute  gives  to 
the  county  courts  of  the  several  counties  of  this 
state  exclusive  jurisdiction  of  the  disposition 
to  be  made  of  a  male  child  17  years  of  age  or 
under  who  has  violated  any  law  of  this  state, 
and  makes  express  provision  that  a  child  coming 
within  this  age,  who  has  been  apprehended  for 
a  violation  of  law,  shall  be  brought  before  the 
county  court.  This  court  may,  in  its  discretion, 
as  provided  in  the  statute,  permit  such  child  to 
be  proceeded  against  in  accordance  with  the  laws 
of  the  state,  and,  to  accomplish  this  end,  may 
transfer  the  child  to  the  custody  of  the  court 
having  jurisdiction  of  the  offense.  •  •  •  The 
statute  deprived  the  court  of  jurisdiction,  and 
this  want  of  statutory  jurisdiction  may  be  relied 
on  in  cases  like  this  as  a  ground  for  reversal, 
although  not  raised  in  the  circuit  court.  The  cir- 
cuit court  has  jurisdiction  only  to  indict  and 
try  juvenile  offenders  when  they  nave  been  trans- 
ferred to  that  court  by  the  county  court  in  the 
manner   authorized   by    the   statute." 

In  the  Davis  Case  the  defendant  was  first 
brought  before  the  county  court;  he  was 
charged  with  forgery,  and  the  court  held 
him  to  answer  the  charge  before  the  grand 
Jury,   which   afterwards  Indicted  him,   the 
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Indictment  being  dismissed  by  the  circuit 
court  on  the  ground  that  the  culprit  bad  not 
been  summoned  to  appear  before  the  circuit 
court,  as  required  by  subsection  2  of  section 
831d  of  the  statutes  under  consideration. 
The  commonwealth  prosecuted  an  appeal, 
and  this  court  affirmed  the  Judgment.  There 
bad  been  no  notice  given  to  any  parent, 
guardian,  or  person  having  the  offender  in 
charge,  as  directed  by  the  statute,  and  It  was 
said  In  the  opinion  that: 

"In  failing  to  give  the  notice  required  by  the 
statute,  the  county  court  was  without  jurisdic- 
tion, either  to  proceed  in  the  trial  of  the  ap- 
pellee as  a  juvenile  offender,  or  to  trj  the  guea- 
aon  of  transferring  him  to  the  circuit  court  for 
trial  under  the  criminal  laws  ot  the  state.  The 
circuit  court,  however,  not  having  jurisdiction 
to  try  appellee,  the  proceedings  in  that  tribunal 
do  not  constitute  a  bar  to  further  proceedings 
in  the  county  courC" 

From  these  opinions  It  is  manifest  that  the 
▼arlons  county  courts  in  this  commonwealth 
have  exclusive  and  original  Jurtsdlctlon  to 
apprehend  and  deal  with  delinquent  children, 
including  juvenile  offenders,  such  as  we  find 
the  defoidant  to  be  In  this  case.  The  circuit 
courts  have  no  right  or  authority  or  jurisdic- 
tion to  initiate,  much  less  to  try,  such  an 
offender  without  bis  first  being  apprehended 
by  tbe  county  court  in  the  manner  pointed 
out  by  the  statute,  and.  In  the  w&y  therein 
pointed  out,  transferred  to  the  circuit  court 

[4]  So  the  question  arises  whether  in  this 
case,  which  Is  dearly  one  arising  under  the 
Juvenile  statutes  of  this  state.  It  will  be  pre- 
sumed on  this  appeal  in  favor  of  the  jurisdic- 
tion of  the  circuit  court  who  tried  the  case 
that  it  bad  jurisdiction  to  try  it.  In  other 
words,  will  It  be  presumed  by  tbe  appellate 
court  that  the  trial  court,  when  It  Is  not  of 
gOMral  or  original  jurisdiction  (as  we  have 
seen  Is  the  case  with  the  trial  court  below), 
had  jurisdiction  of  both  the  offense  (the  sub- 
ject-matter) and  the  person  of  the  defendant, 
when  the  record  i^  entirely  silent  as  respects 
both?  In  considering  this  question  it  should 
not  be  confused  with  the  rule  allowing  pre- 
sumptions In  favor  of  tbe  jurisdiction  of 
courts  In  general  and  original  jurisdiction 
when  their  judgments  are  collaterally  at- 
taclied;  for  whatever  may  be  the  rule  on 
that  subject.  It  is  hy  no  means  the  same  as 
to  a  direct  attack  such  as  Is  made  by  an  ap- 
peal from  the  judgment.  Bearing  upon  the 
precise  question  which  we  have  here,  we  find 
the  rule  stated  In  Freeman  on  Judgments 
<4th  Ed.)  f  537  to  be: 

"On  appeal,  presumptions  in  regard  to  the 
regular  acquisition  of  and  jurisdiction  over  tbe 
defendant  in  the  court  below  do  not  exist.  If 
the  record  fails  to  show  that  jurisdiction  has 
been  obtained,  the  judgment  wUl  be  reversed." 

Tbia  same  rule  Is  stated  with  equal  posl- 
tiveness  in  the  fourth  volume  of  Corpus  Juris, 
on  page  48,  In  this  language: 

"On  appeal  or  writ  of  error  all  the  facts  es- 
sential to  sustain  the  jurisdiction  of  the  trial 
court  must  be  shown  affirmatively  by  the  rec- 
ord,, particularly  when  the  court  whose  judg- 
ment is  under  review  is  one  of  inferior  and  lim- 


ited or  of  special  jurisdiction,  or  where  pro- 
ceedings are  authorized  by  statute  only,  and 
are  unknown  to  the  common  law,  but  it  is  not 
necessary  that  the  jurisdiction  be  set  out  in  the 
complaint  and  summons  in  such  a  case." 

The  text  is  supported  by  many  cases  from 
numerous  courts,  and  seems  to  be  the  uni- 
versally recognized  one  upon  the  subject. 
Among  the  cases  referred  to,  we  cite  the  fol- 
lowing: Board  of  Commissioners  of  Fountain 
County  V.  Coats,  17  Ind.  150;  I.  C.  E.  B.  Co. 
V.  Burleson,  4  Ala.  App.  384,  G»  South.  230; 
Doddridge  v.  Patterson,  222  Mo.  146,  121  S. 
W.  72.  Many  authorities  are  referred  to  In 
these  opinions,  and  we  will  not  undertake  to 
state  the  facts  showing  how  the  question 
arose  In  each  case,  contenting  ourselves  with 
taking  short  excerpts  from  them  bearing  di- 
rectly upon  the  point  under  consideration. 
In  the  Missouri  case  referred  to  the  rule  is 
stated: 

"It  has  long  been  settled  law  In  Missouri 
that  the  jurisdiction  of  courts  of  inferior  ju- 
risdiction, and  of  courts  that  do  not  proceed 
according  to  the  course  of  the  common  law, 
must  amrmatively  appear  on  the  &ice  of  the 
proceedings." 

In  the  Alabama  case  this  language  is  used: 
"There  is  nothing  in  the  transcript  to  show 
that  the  case  was  appealed  from  a  judgment 
rendered  by  the  justice,  or  that  such  a  judg- 
ment was  in  fact  rendered,  and  as  tbe  court  u 
not  shown  to  have  been  exercising  appellate  ju^ 
risdiction  and  was  without  original  jurismc- 
tioD  to  act  in  the  premises,  •  •  •  there  is 
no  legal  judgment." 

From- tbe  Indiana  case  we  read: 
"But  we  are  of  opinion  that  it  should  ap- 
pear from  the  record,  or  be  within  the  judicial 
knowledge  of  an  appellate  court,  that  the  in- 
ferior tribunal,  before  which  a  case  was  tried, 
had  authority  to  act  in  the  premises,  either 
legally  or  in  fact."  . 

A  well-considered  case  upon  tbe  subject  Is 
that  of  Burke  v.  Interstate  Savings,  etc.,  As- 
sociation, 25  Mont  816,  64  Pac.  879,  reported 
in  87  Am.  St.  Rep.  416,  in  which  the  court 
says  upon  the  precise  question: 

"Upon  direct  attack  by  appeal,  the  presump- 
tion that  the  court  rendering  a  judgment  by 
default  bad  jurisdiction  of  the  person  of  the 
defendant  does  not  obtain.  Unless  the  record 
in  some  way  discloses  the  acquisition  of  juris- 
diction over  the  defendant  the  judgment  will  be 
reversed  by  the  appellate  court.  Scbloss  v. 
White,  16  Cal.  65;  Connoly  v.  Alabama,  etc., 
R.  R.  Com  29  Ala.  873;  1  Black  on  Judgments, 
8  93 ;   2  Freeman  on  Judgments,  g  536."^ 

But  we  are  not  altogether  dependent  upon 
the  rule  as  announced  by  the  courts  of  other 
jurisdictions  for  a  proper  solution  of  tbe 
question,  In  the  case  of  Jacob's  Adm'r  y. 
L.  &  N.  R.  R.  Co.,  10  Bush,  263,  this  court 
bad  under  consideration  whether  or  not  a 
recital  In  the  judgment  of  a  county  court  In 
this  commonwealth,  appointing  a  personal 
representative  of  a  decedent,  should  affirma- 
tively show  the  facts  necessary  to  give  It 
jurisdiction  to  appoint  a  representative  for 
the  parilcular  decedent;  that  is,  whether  it 
should  show  that  tbe  decedent  died  within 
the  county,  or  that  he  resided  there.  It  was 
determined  that  tbe  statement  of  such  tacts 
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was  not  necessary,  for  two  reasons:  (a) 
That  the  question  was  raised  In  a  collateral 
attack  of  the  Judgment  of  the  county  court 
appointing  the  administrator;  and  (b)  be- 
cause the  county  court  was  one  of  exclusive 
and  original  Jurisdiction  of  such  matters.  In 
the  course  of  the  opinion  it  is  said: 

"Under  the  laws  of  this  state  no  other  than 
a  county  court  can  probate  a  will  or  grant  let- 
ters of  administration ;  and  in  every  instance 
in  which  there  is  a  will  to  be  proved,  or  a  case 
of  intestacy  in  which  the  intestate  leaves  prop- 
erty of  any  character  or  description  in  this 
state,  some  one  of  its  county  courts  may  right- 
fully assume  jurisdiction.  There  is  a^  marked 
distinction  between  a  court  having  general  and 
exclusive  jurisdiction  over  a  limited  number  of 
subjects  and  a  court  having  no  jurisdiction 
over  certain  subjects,  except  in  cases  in  which 
certain  essential  and  indispensable  facts  shall 
exist.  In  the  latter  case  the  rule  that  the  facts 
conferring  the  jurisdiction  must  appear  in  the 
record  of  the  proceedings  applies  to  all  courts, 
circuit  as  well  as  county.  The  rule  does  not 
grow  out  of  nor  depend  upon  the  fact  that  the 
court  has  jurisdiction  of  only  a  limited  number 
of  subjects,  but  that  it  has  not  full  and  com- 
plete jurisdiction  of  the  subject-matter  about 
which  it  assumes  to  act.  If  the  jurisdiction 
over  the  subject-matter  is  complete  and  unlim- 
ited, the  action  of  the  court  will  always  be 
taken  to  be  within  its  authority  and  jurisdic- 
tion, unless  the  contrary  appears." 

The  remarks  of  the  court  Just  quoted  were 
dealing  exclusively  with  a  collateral  attack, 
and  with  the  Judgment  of  a  court  of  exclu- 
sive Jurisdiction  over  the  subject.  Further 
on  In  the  opinion  the  distinction  between  a 
collateral  attack  and  a  direct  one  by  appeal 
Is  recognized  when  the  court  says: 

"Whether  upon  an  appeal  an  order  failing 
in  this  regard  would  or  would  not  be  reversed 
we  do  not  now  decide,  but  it  cannot  be  treated 
as  void  in  a  collateral  proceeding." 

From  thesd  excerpts  it  will  be  seen  that 
this  court,  to  say  the  least,  entertained  great 
doubt  as  to  whether  Jurisdictional  facts 
would  be  presumed  in  favor  of  a  Judgment  of 
a  court  of  general  Jurisdiction  on  an  appeal 
from  that  Judgment,  when  such  facts  were 
not  affirmatively  shown  In  the  record  on  ap- 
peal. It  Is  eqnally  manifest  that  there  would 
bave  been  no  doubt  entertained  by  this  court 
If  the  trial  court  had  only  a  limited,  special. 
Or  secondary  (so  to  speak)  Jurisdiction,  as  has 
tbe  blrcult  court  which  tried  the  case  now 
before  us. 

In  the  stUl  later  case  of  Baldrldge  v.  Bald- 
ridge,  from  this  court,  reported  in  117  S.  W. 
253  (not  officially  reported),  the-  rule,  as 
stated  by  the  text-writers,  supra,  Is  approved 
by  this  court  In  that  case  the  record  did 
not  show  that  some  of  the  defendants  had 
been  summoned.  It  was  entirely  silent  upon 
this  subject.  It,  of  course,  was  necessary 
that  a  summons  should  have  been  served,  in 
the  absence  of  an  appearance,  to  have  given 
the  trial  court  Jurisdiction  of  the  person  of 
the  defendant.  It  was  contended  therein  that 
this  court  on  appeal  would  presume  that  tbe 
lower  court  had  Jurisdiction  of  the  person  of 
tbe  defendant.  That  contention  was  denied, 
and  in  doing  so  tbe  court  said: 


"When  a  judgment  is  attacked  collaterally, 
it  is  presumed  that  tbe  summons  was  duly  serv- 
ed; but,  on  a  direct  appeal  from  a  Judgment, 
there  is  no  presumption  that  process  was  serv- 
ed, vrhere  no  evidence  of  service  appears  in  the 
record." 

A  somewhat  analogous  question  woald  be 
presented  If  a  Judgment  for  the  full  amount 
claimed,  but  below  the  original  Jurisdiction  of 
the  trial  court,  and  of  which  It  could  only 
acquire  Jurisdiction  by  appeal  from  an  In- 
ferior court,  were  before  this  court  for  re- 
view and  the  transcript  should  fall  to  show 
that  the  trial  court  from  which  the  appeal  Is 
prosecuted  acquired  Jurisdiction  by  appeal 
from  the  inferior  court  In  tbe  absence  of 
such  an  affirmative  showing  it  could  not  be 
presumed  on  appeal  that  the  proceedings 
originated  in  the  inferior  court,  and  that  the 
trial  court's  Jurisdiction  was  appellate  only. 
These  matters  should  affirmatively  appear  in 
the  record.  It  is  so  held  everywhere,  so  far 
as  we  are  advised. 

We  are  aware  of  the  rule  so  thorongbly 
established  that  in  the  absence  of  the  evi- 
dence heard  upon  tbe  trial,  or  all  of  It,  the 
presumption  will  be  Indulged  tbat  it,  or  the 
part  which  Is  lacking,  would  authorize  tl» 
judgment,  and  that  regularity  wiU  be  pre- 
sumed in  the  proceedings  below.  In  the  ab- 
.sence  of  an  affirmative  showing  to  tbe  con- 
trary ;  but  all  this  Is  quite  removed  from  the 
question  we  have  here.  Hie  rule  Just  men- 
tioned does  not  deal  with  questions  of  Juris- 
diction, but  only  with  questions  of  evidence, 
practice,  and  intermediate  steps  between  tbe 
acquiring  Jurisdiction  and  the  rendition  of 
judgment.  Nor  do  the  cases  from  this  court 
dealing  with  inquisitions  of  persons  of  un- 
sound mind  affect  the  question  we  have  here. 
The  cases  upon  that  subject  are  collected  and 
discussed  In  LouisvUle  Title  Co.  v.  Darnell's 
Ctommittee,  149  Ky.  312,  148  S.  W.  369,  from 
which  will  appear  that  this  court  has  enter- 
tained different  opinions  at  different  stages 
of  its  history  In  regard  to  what  the  record  of 
the  inqnlsltlori  should  show  with  reference  to 
Jurisdictional  facts.  But  it  must  not  be  over- 
looked that  in  all  those  cases  the  attack  upon 
the  inquisition  was  a  collateral  one,  in  which 
the  presumption  In  favor  of  Jurisdiction  is 
given  a  more  extensive  application  than  when 
the  Judgment  is  attacked  directly  by  appeal. 
Furthermore,  In  all  those  cases  the  Judgments 
sought  to  be  upheld  by  the  presumption  In 
favor  of  Jurisdiction  were  rendered  by  courts 
having  concurrent  and  original  Jurisdiction  of 
the  subject-matter  which,  we  have  found.  Is 
not  so  with  circuit  courts  trying  Juvenile  of- 
fenders. If  the  Judgment  on  inquisition 
"should  be  qnestioned  by  appeal  and  eventual- 
ly brought  to  this  court,  the  precise  question 
under  discussion  would  be  presented:  lu 
such  case  we  bave  no  difficulty  in  concluding 
that  if  the  record  was  silent  as  to  a  Jurisdic- 
tional fact  It  would  not  be  permitted  to 
stand  under  the  authorities  referred  to.  If 
this  rule  prevails  as  to  tbe  ordinary  litigant. 
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for  a  greater  reason  should  it  prevail  in  cas- 
es like  this,  where  the  enforcement  of  cor- 
rective laws  enacted  for  the  benefit  of  in- 
fants is  Involved.  We  are  therefore  forced 
to  the  conclusion  that,  Inasmuch  as  the  rec- 
ord fails  to  show  that  the  court  below  ob- 
tained Jurisdiction  of  the  defendant  through 
the  provisions  of  the  statute  before  mention- 
ed, it  had  no  jurisdiction  to  try  him,  and, 
forthermore,  we  cannot,  under  such  circum- 
stances. Indulge  the  presumption  that  such 
prior  proceedings  were  made  to  appear  upon 
the  trial. 

[S]  It  might  be  said  that  the  question  of 
the  Jurisdiction  of  the  court  was  not  raised 
below,  or,  at  any  rate,  that  It  does  not  ap- 
pear to  have  been  raised,  and  that  if  the 
court  did  not  have  Jurisdiction,  the  Judgment 
Is  void,  and  the  appeal  should  have  been  dis- 
missed. A  sufficient  answer  to  such  an  in- 
sistence is  that  these  questions  were  raised 
in  the  cases  to  which  we  have  referred  from 
this  court,  not  including  the  Davis  Case,  and 
In  them  it  was  determined  that  the  defend- 
ant did  not  hafe  to  object  to  the  Jurisdlc- 
tlOTi  of  the  court  in  order  to  raise  the  ques- 
tlon  on  appeal,  nor  should  the  appeal  be  dis- 
missed, but  that  the  Judgment  should  be  re- 
▼ersed  with  proper  directions  to  the  court 
below.  If  such  objection  is  not  required  in 
order  for  this  court  to  consider  it  on  appeal, 
neither  is  a  motion  for  a  new  trial  neces- 
sary, or,  if  filed,  that  it  should  be  overruled, 
in  order  to  present  the  question  to  this  court. 

It  is  therefore  ordered  that  the  Judgment 
be,  and  it  is,  reversed,  with  directions  for 
proceedings  consistent  with  tJiis  opinion. 


SIMMON'S  EX'R  et  al.  v.  HUNT  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  10,  1916.) 

1.  Charities  «=>21(1),  22(1)— Uncektaintt  of 

PCEPOSE. 

A  bequest,  "everythmg  else  I  own  goes  to 
charity,"  being  void  under  Ky.  St.  t  31'.  1°^ 
uncertainty  of  the  purposes  of  the  chanty  and 
the  beneficiaries,  an  agreement  of  the  heirs  that 
part  of  such  property  Be  used  for  said  charitable 
and  benevolent  purposes,  one  of  their  number  to 
have  discretion  as  to  amount  to  be  given  to  each 
of  said  objects,  considered  as  a  gift  to  charity, 
is  void  for  the  same  reasons. 

FEd.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  H  44,  46,  50,  61,  63;  Dec.  Dig.  «=» 
2ia).  22(1).] 

2.  C«»iiPBOMiaE   ANn   Settucment  «:»6(4)   — 

CONSIDEBATION— CONTBOVKBST. 

A  controversy  about  a  will  to  constitute 
consideration  for  a  compromise  agreement  must 
be  one  about  which  well-informed  lawyers  and 
jndgra  may  easily  differ,  and  about  which  the 
parties  differ. 

(Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  f  40;  Dec  Dig.  <@= 
«(4).] 

3.  Chabities  ^=921(1)  —  Cketaintt  as  to 
Beni:fictabie8. 

A  court  could  not  enforce  an  agreement  as  a 

charitable  trust;   no  cestui  que  being  designated. 

[Ed.    Note.— For    other   cases,    see    Charities, 

Cent  Dig.  H  44,  46,  50;    Dec.  Dig.  <ES=>21(1).] 


4.  Charities  ®s>21(1)  —  Ckbiaintt  as  to 
Beneficiahies. 

Where  no  court  could  enforce  an  agreement 
as  a  charitable  trust  because  designating  no 
cestui  que  trust,  one  designated  therein  as  trus- 
tee could  not  do  so,  or  delegate  to  another  au- 
thority to  do  so. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  f§  44,  46,  50;  Dec.  Dig.  «=»21(1).] 

5.  CHARrriEs  «=5»4— Executory  Tbubt— Void 
Charity. 

The  agreement  of  owners  of  money  that  it 
should  be  used  for  charitable  objects,  and  desig- 
nating the  one  having  possession  to  determine 
the  amount  to  be  given  to  various  charitable  ob- 
jects, constituting  a  gift  void  for  uncertainty  of 
the  purposes  of  the  charity  and  tlie  beneficiaries, 
could  not  support  a  valid  executory  trust,  and 
so  did  not  ripen  into  a  valid  trust,  by  such  per- 
son bequeathing  the  fund  in  trust  to  another  to 
pay  the  income  to  designated  trusts;  but  the 
will  passed  only  the  interest  which  testator  had 
in  his  own  right 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  fg  7,  0,  10;  Dec.  Dig.  <S=»4.] 

6.  Wuxs  «=»49e—CoNSTBUonoN— Beneficia- 
ries. 

A  bequest  to  testator's  "nephews  and  niec- 
es," excepting  two,  cannot  be  considered  a  be- 
quest to  grand  nephews  and  grand  nieces,  be- 
cause of  the  provision  that  it  should  be  paid  to 
them  when  they  reached  the  age  of  21,  though 
all  of  the  nephews  and  nieces  were  over  30 
years  old  when  the  will  was  executed;  the  two 
excepted  being  in  fact  nephews. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1067;    Dec.  Dig.  «=s>400.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  DivisloiL 

Action  by  the  Louisville  Trust  Company, 
executor  -of  S.  M.  Simmons,  deceased,  and 
others,  against  Mary  Simmons  Hunt  and  oth- 
ers. From  the  Judgment,  plaintiff  and  oth- 
ers appeal.    Reversed,  with  directions. 

Charles  Carroll,  of  Louisville,  M.  M.  Lo- 
gan, of  Franlsfort,  and  Tom  Cochran,  of 
Shepherdsvllle,  for  appellants.  Edwards,  Og- 
den  &  Peak,  of  Louisville,  for  Louisville 
Trust  Company  as  executor  and  trustee. 
Straus,  Lee  Krleger,  F.  P.  Straus,  and  H. 
6.  Lee,  all  of  Louisville,  for  Baptist  Mission 
Boards.  G.  W.  Smith,  of  Louisville,  for  S. 
P.  Myer  and  others.  Ben  Chapeze,  of  Louis- 
ville, for  appellees. 

CLARKE,  J.  W.  H.  Simmons  died,  tes- 
tate, a  resident  of  Bullitt  county,  February 
14,  1009.  After  his  will  was  probated  his 
brother,  S.  M.  Simmons,  referred  to  la  the 
will  as  "Sam,"  and  named  therein  as  execu- 
tor, qualified  and  acted  as  such  until  Ills 
death  April  10,  1915.  After  disposing  of  a 
portion  of  his  estate  by  specific  bequests, 
which  are  not  involved  In  this  action,  W. 
H.  Simmons  concluded  his  will  In  these 
words: 

"Everything  else  I  own  goes  to  charity.  I 
leave  that  to  my  brother  Sam  to  give  out" 

l^e  residuum  thus  attempted  to  be  dis- 
posed of  amounted  to  about  $80,000. 

On  March  4,  1909,  two  of  the  heirs  at  law 
and   legatees   of   W.    H.    Simmons,   together 
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with  the  executor,  S.  M.  Simmons,  entered 
Into  a  written  agreement,  whlcli  was  later 
ratified  by  the  other  heirs  and  deylsees  of 
W.  H.  Simmons.  The  preamble  and  fifth 
clause  of  this  agreement,  which  are  the  only 
parts  of  same  in  any  way  involved  here,  are 
as  follows: 

"We,  the  undersigned,  heirs  at  law  of  Wm.  H. 
Simmons,  deceased,  and  also  devisees  under  hia 
last  will  and  testament,  in  order  to  avoid  litiga- 
tion, and  to  secure  a  speedy  and  final  settlement 
of  the  estate  of  said  decedent,  have  this  day 
agreed,  and  do  hereby  agree  on  the  following  set- 
tlement and  distribution  of  the  said  estate,  and 
request  you  to  act  in  accordance  therewith." 

"Fifth.  So  much  of  said  vnll  as  seeks  to  have 
the  residuary  of  said  estate  used  by  the  executor 
for  charitable  purposes  is  so  indefinite  and  un- 
certain the  same  cannot  be  executed  in  full  legal- 
ly, but  the  same  can  and  should  be  carried  out 
to  the  extent  herein  designated,  and  for  said  pur- 
poses and  in  consideration  of  our  love  and  affec 
tion  for  the  memory  of  said  decedent,  and  in  or- 
der to  carry  out  bis  desire  to  contribute  to  cer- 
tain charitable  and  benevolent  objects,  we  have 
this  day  assigned  and  transferred  and  do  hereby 
assign  and  transfer  to  Samuel  Simmons,  as  trus- 
tee, twenty-five  (25%)  of  said  residuary  fund, 
whatever  the  same  may  be,  on  the  express  trust 
that  he  will  use  and  expend  the  same  and  any  ac- 
comalations  thereof,  to  aid  and  assist  the  said 
charitable  and  benevolent  objects;  and  the  said 
trustee  is  vested  with  full  and  complete  discre- 
tion as  to  the  amount  to  be  given  to  each  of  said 
objects  and  as  to  the  time  aud  manner  of  giving 
same.  The  remaining  seventy-five  (75%)  of  said 
residuary  fund  shall  be  distributed  among  the 
heirs  at  law  of  said  decedent  in  the  same  propor- 
tion and  with  the  same  pro  rata  as  the  portion 
of  said  estate  devised  to  them  in  said  will  was 
therein  given  to  them  by  the  testator." 

In  accordance  with  the  terms  of  the  fifth 
section  of  this  agreement  75  per  cent,  of  the 
residuary  estate  of  W.  H.  Simmons  had  been 
distributed  as  therein  provided,  and  the  re- 
maining 25  per  cent.,  or  $20,0(X),  was  still  in 
possession  of  S.  M.  Simmons  undisposed  of 
by  him. 

April  10,  1915,  S.  M.  Simmons  died,  tes- 
tate, a  resident  of  Jefferson  county.  Appel- 
lant, Louisville  Trust  Company,  was  named, 
as  executor  in  this  will,  qualified  as  such, 
and  Is  now  acting  in  that  capacity.  The 
eleventh  and  twelfth  items  of  S.  M.  Simmons' 
will,  constructions  of  which  are  to  be  made 
herein,  are  as  follows: 

"Item  Eleventh:  Heretofore  there  was  trans- 
ferred to  me  by  the  heirs  at  law  of  my  deceased 
brother,  W.  H.  Simmons,  a  certnin  portion  of 
his  estate,  to  be  disposed  of  by  me  for  charitable 
and  benevolent  purposes,  as  requested  in  his 
will,  and  there  may  be  at  my  death  a  portion 
of  that  trust  fund  unexpended ;  and,  if  so,  the 
same  will  appear  in  a  separate  memoranda  left 
by  me  and  should  there  be  such  remainder.  I 
will  and  bequeath  the  same  to  the  Louisville 
Trust  Company,  in  trust,  to  use,  control  and  in- 
vest the  same  and  pay  annually  or  semi-annually 
the  income  therefrom,  one-half  to  the  State 
Missions  Board  of  the  General  Association  of 
Baptists  in  Kentucky,  which  said  board  shall 
use  said  income  paid  to  it  by  the  said  the  Louis- 
ville Trust  Company  in  aiding  and  assisting  to 
build  and  equip  churches  and  school  houses  in 
the  mountains  of  Kentucky,  and  one-fourth  (%) 
of  the  income  to  the  Foreign  Missions  Board  of 
the  General  Association  of  Baptists  in  Kentucky 
and  one-fourth  (\i)  of  the  income  to  the  Home 


Missions  Boaid  of  the  General  Association  of 
Baptists  in  Kentucky,  to  be  used  by  said  boards 
in  advancing  the  couse  of  Christ  in  both  foreign 
and  home  fields. 

"Item  Twelfth:  The  rest  and  residue  of  my 
estate,  and  any  part  reverting  to  my  estate,  as 
set  forth  in  the  above  will,  I  will  and  bequeath 
to  my  nephews  and  nieces  (excepting  George 
P.  Bohannon  and  Willett  S-  Bohannan,  who,  as 
heretofore  stated,  were  amply  provided  for  by 
their  uncle,  W.  H.  Simmons),  to  be  divided 
among  them  equally,  this  amount  to  be  paid  to 
them  as  they  respectively  attain  the  age  of 
twenty-one  yearn,  to  be  held  in  trust  by  the 
Louisville  Trust  Company  the  same  as  the  other 
trusts  and  to  be  paid  to  them  as  they  re8pective> 
ly  attain  the  age  of  twenty-one  years." 

This  action  was  filed  by  the  Louisville  Trust 
Company  as  executor  and  trustee  under  the 
will  of  S.  M.  Simmons  against  his  heirs  and 
devisees,  seeking  a  construction  of  his  will 
and  a  settlement  of  his  estate.  Neither  W. 
H.  Simmons  nor  S.  M.  Simmons  was  ever 
married,  and  at  the  filing  of  this  action  their 
heirs  were  O.  W.  Simmons,  a  brother,  Mary 
Jane  Myer,  a  sister,  and  the  three  children 
of  a  deceased  sister. 

After  the  death  of  S.  M.  Simmons,  his 
brother,  O.  W.  Simmons,  was  appointed  and 
qualified  as  administrator  with  the  will 
annexed  of  W.  H.  Simmons,  and  as  such  filed 
a  i^etition  herein  to  be  made  a  party,  and 
that  his  petition  be  taken  as  his  answer, 
counterclaim,  and  cross-petition,  allegftng 
that  the  residuary  clause  In  the  will  of  W. 
H.  Simmons  quoted  above  and  the  fifth 
clause  of  the  contract  of  March  4,  1900, 
were  void  for  uncertainty,  and  asking  that 
that  portion  of  said  residuary  fund  in  the 
possession  of  S.  M.  Simmons  at  his  death 
be  adjudged  to  him. 

G.  W.  Simmons  and  the  three  children  of 
his  deceased  sister  filed  answer,  counter- 
claim, and  cross-petition,  asserting  that  this 
charity  fund  in  the  possession  of  S.  M.  Sim- 
mons at  his  death  belonged  to  them  as  the 
heirs  of  W.  H.  Simmons,  and  praying  that  It 
be  adjudged  to  them.  An  answer  was  also 
filed  by  the  four  devisees  under  the  fourth 
clause  of  S.  M.  Simmons'  will,  claiming  that 
they  were  intended  by  the  testator  aa  the 
beneficiaries  under  Item  12  of  hia  will,  and 
as  such  were  entitled  to  the  residue  of  his 
estate. 

Demurrers  were  sustained  to  the  petition, 
answer,  counterclaim  and  cross-petition  of 
G.  \V.  Simmons  and  others,  and  to  the  answer 
of  the  four  devisees  who  claimed  the  resid- 
uum of  the  estate.  These  parties  decUolng 
to  plead  further,  and  the  case  being  submit- 
ted, the  court  adjudged  the  portion  of  the 
fund  that  W.  H.  Simmons  attempted  to  set 
apart  to  charity,  and  which  was  in  the  pos- 
session of  S.  M.  Simmons  at  his  death,  to 
pass  under  the  eleventh  item  of  S.  M.  Sim- 
mons' will  to  the  Louisville  Trust  Company 
as  trustee,  for  the  three  mission  boards  of 
the  Baptist  church  named  In  said  clause; 
and  that  the  testator,  S.  M.  Simmons,  by  the 
twelfth  clause  of  his  will.  Intended  to  make 
his  granduiecea  and  grandnephews  the  resid- 


Digitized  by 


Google 


Ky.) 


SIMMON'S  KK'R  y.  HUNT 


497 


aai7  legatees  instead  of  his  nieces  and 
nephews  as  therein  stated,  and  adjudged 
the  residue  of  the  estate  to  his  grandnleoee 
and  grandnepbews. 

Upon  this  appeal  a  reversal  of  the  judg- 
m^it  with  reference  to  both  clauses  of  said 
will  is  songht,  and  as  the  two  parts  are  sep- 
arate and  distinct,  we  shall  treat  them  sepa- 
rately. 

[1-S]  1.  The  fond  devised  by  S.  M.  Sim- 
mons under  the  eleventh  clause  of  his  will 
came  into  his  possession  and  was  held  by 
him  under  the  contract  of  March  4,  1900, 
above  qnoted,  which  was  made  (as  it  stated 
in  settlement  of  a  controversy  among  the 
heirs  of  W.  H.  Simmons  over  the  meaning 
and  effect  of  the  residuary  clause  of  his  will. 
That  the  residuary  clause  in  the  will  of  W. 
H.  Simmons  is  void  for  uncertainty  under 
sectlixa  317  of  the  Kentucky  Statutes  is  so 
manifest  that  no  contention  is  or  could  rea- 
sonably be  made  otherwise.  Spalding,  etc, 
V.  St  Joseph  Indnstrial  School,  107  Ky.  882, 
54  S.  W.  200,  21  Ky.  liaw  Rep.  1107 ;  Ger- 
ick  V.  Gerick,  etc.,  158  Ky.  478,  166  S.  W. 
685.  The  written  agreement  of  March  4, 
1909,  between  the  heirs  and  executor  of  W. 
H.  Simmons  is  no  more  definite  respecting 
the  purposes  or  beneficiaries  of  the  charity 
therein  sought  to  be  provided  for  than  is 
the  residuary  clause  of  the  will  of  W.  H. 
Simmons.  It  therefore  results  that  this 
agreement  if  a  gift  to  charity,  Itavlng  the 
same  legal  infirmities  as  the  residuary  clause 
in  the  will  of  W.  H.  Simmons,  is  void  for 
the  same  reasons  and  under  the  same  stat- 
ute that  the  residuary  clause  is  void.  It 
Is  contended,  however,  by  counsel  for  the 
Baptist  Mission  Boards  that  tlie  agreement 
of  March  4, 1909,  was  not  a  gift  of  the  chari- 
table fond,  but  that  this  fund  was  set  aside 
to  S.  M.  Simmons  in  trust  for  charltaMe  pur- 
poses as  a  compromise  of  differences  arising 
among  the  heirs  and  devisees  concerning 
the  settlement  of  the  estate  of  W.  H.  Sim- 
mons. This  view  cannot  be  sustained,  how- 
ever, because  there  was  no  such  controversy 
concerning  the  settlement  of  the  estate  of 
W.  H.  Simmons  suttlclent  to  constitute  a  le- 
gal consideration  to  support  a  valid  con- 
tract As  was  said  in  Bunnell  v.  Bunnell, 
m  Ky.  566,  64  S.  W.  420,  65  S.  W.  607,  23 
Ky.  Law  'Rep.  800,  1101,  such  a  controversy 
"must  be  one  about  which  well-informed 
lawyers  and  Judges  may  easily  differ,  and 
about  which  the  parties  themselves  differ." 
No  well-informed  lawyer  and  no  Judge  could 
have  any  doubt  as  to  the  validity  of  the 
residuary  clause  of  W.  H.  Simmons'  will, 
and  the  agreement  itself  shows  that  the  par- 
ties themselves  .did  not  differ  with  reference 
thereto,  all  admitting  that  it  was  invalid. 
Creutz  V.  Heil,  89  Ky.  433,  12  S.  W.  926,  11 
Ky.  Law  Rep.  652;  Cllne  v.  Templeton,  78 
Ky.  660;  8  Cyc.  508 ;  1  Parsons  on  Contracts, 
440;  1  Chltty  on  Contracts,  35.  And  even 
if  not  Invalid  as  a  gift  the  agreement  stlU 
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must  fail  because  it  la  too  indefinite  and  un- 
certain to  be  carried  out  No  cestui  que 
trust  is  designated  and  no  court  could  en- 
force thlfl  agreement  as  a  trust. 
Section  96  of  Perry  on  Trusts  is  as  follows: 
"The  anthoridea  establish  this  proposItloD 
that  where  there  is  a  valuable  consideration  the 
court  will  enforce  the  trust,  though  it  is  not 
perfectly  created,  and  though  the  instruments  do 
not  pass  the  title  to  the  property,  if  from  the 
documents  the  court  can  clearly  perceive  the 
terms  and  conditions  of  the  trust  and  the  parties 
to  be  benefited.  In  such  cases  effect  is  given  to 
the  con.sidoration  to  carry  out  the  intentions  of 
the  pnrtien,  though  informally  expressed.  But 
if  no  cestui  que  trust  is  named,  or  so  designated 
that  he  can  be  identified,  the  court  cannot  carry 
a  trust  into  effect,  however  clearly  it  may  be 
created  in  other  respects." 

This  rule  was  approved  in  Tanner,  etc., 
V.  Skinner,  11  Bush,  127. 

If  becan.se  of  its  uncertainty  no  court  could 
enforce  this  trust,  if  it  was  a  trust  of  any 
kind,  it  would  seem  clear  that  S.  M.  Simmons 
could  not  have  larger  power  than  the  court 
and  the  further  ability  to  delegate  to  an- 
other a  valid  authority  to  execute  the  trust. 
And  if  the  agreement  of  March  4,  1909,  was 
a  gift  as  we  hold  it  to  be,  it  was,  under  sec- 
tion 317  of  the  Statutes,  void  and  could  not 
support  a  valid  executory  trust  that  could  be 
ripened  into  a  valid  executed  trust  by  any 
action  of  S.  M.  Simmons,  as  seems  to  have 
been  the  theory  of  the  chancellor  ujwn  which 
he  declared  a  valid  trust  in  favor  of  the 
three  Baptist  mission  boards  under  the 
eleventh  clause  of  the  will  of  S.  M.  Sim- 
mons upon  the  ground  that  it  was  then  an 
executed  trust,  while  before  the  probation 
Of  the  will  of  S.  M.  Simmons  it  was  but  an 
executoi7  trust  and  could  have  been  defeated 
by  the  heirs  of  W.  H.  Simmons. 

The  conclusion  of  the  chancellor  is  in  di- 
rect conflict  with  the  opinion  in  the  case  of 
Spalding,  etc.,|  v.  St  Joseph  Industrial 
School,  supra,  and  rendered  nugatory  the 
provisions  of  section  317  of  our  Statutes. 
Clearly  S.  M.  Simmons  was  without  power 
or  authority  to  make  a  valid  bequest  of  this 
fund,  twice  Ineffectually  dedicated  to  an  in- 
definite and  uncertain  charity  by  void  in- 
strument of  writing.  The  residuary  clause 
in  W.  H.  Simmons'  wl)l  being  void,  the  title 
to  the  residue  of  his  estate  passed  to  his  le- 
gal heirs,  and  the  agreement  of  March  9, 
1909,  being  void,  the  title  could  not  thereby 
pass  from  them.  S.  M.  Simmons  did  not 
and  could  not  take  legal  title  to  this  property 
under  either  of  these  void  instruments.  He 
had  no  title  thereto  except  in  the  Interest 
inherited  by  him  as  an  heir  of  his  brother, 
W.  H.  Simmons.  This  undivided  interest  in 
the  charity  fund  he  could  and  did  devise  to 
the  Baptist  mission  boards.  To  the  rest  of 
this  fund  he  had  no  title,  legal  or  otherwise. 
He  simply  had  possession  and  was  without 
authority  to  give  it  away.  It  Is  probably  true 
that  the  parties  to  the  agreement  are  estop- 
ped from  asserting  a  claim  against  his  estate 
for  any  portion  of  this  fond  he  may  have 
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distributed  In  good  faith  under  the  agree- 
ment, but  no  question  of  estoppel  can  defeat 
their  claim'  to  the  property  itself  in  the 
hands  of  the  court  for  distributlan  to  its 
rightful  owners. 

[6]  2.  In  ctmstming  section  12  of  the  will 
of  S.  M.  Simmons,  the  lower  court  held  that 
by  the  words  "the  rest  and  residue  of  my 
estate'  •  •  •  I  will  and  bequeath  to  my 
nephews  and  nieces"  (with  the  exceptions 
of  the  two  named  nephews),  the  testator 
meant  and  intended  his  grandnleces  and 
grandnephews,  and  not  his  nieces  and  neph- 
ews as  stated.  The  court  reached  this  con- 
clusion because  of  the  fact  that  all  of  the 
nieces  and  nephews  of  the  testator  were 
more  than  30  years  of  age  at  the  time  the 
will  was  executed,  and  because  of  the  provi- 
sion in  the  latter  part  of  said  clause  that 
the  amount  so  devised  was  "to  be  paid  to 
them  as  they  respectively  attain  the  age  of 
21  years,  to  be  held  by  the  Louisville  Trust 
Company  the  same  as  other  trusts  and  to 
be  paid  to  them  as  they  respectively  attain 
the  age  of  21  years" ;  the  lower  court  hold- 
ing that  this  provision,  which  was  not  appli- 
cable, of  course,  to  any  of  the  nieces  and 
nephews,  satisfactorily  showed  that  the  tes- 
tator did  not  mean  his  nieces  and  nephews. 
This  position  of  the  lower  court  finds  support 
in  the  fact  that  in  other  parts  of  the  will  the 
testator  referred  to  certain  of  his  grand- 
nephews  and  grandnleces  as  nephews  and 
nieces.  We  are  unable,  however,  to  agree 
with  this  construction,  since  the  testator  de- 
scribes the  class  to  whom  this  fund  is  to  go 
as  his  nieces  and  nephews,  and  excepts 
therefrom  two  of  his  nieces  and  nephews. 
That  he  excepted  from  the  stated  class,  by 
name,  two  who  were  in  fact  of  that  class, 
shows  conclusively  to  our  minds  that  testa- 
tor did  not  have  in  mind,  nor  intend  as 
his  residuary  legatees,  his  grandnleces  and 
grandnephews,  but  that  he  did  intend,  as 
he  stated,  his  real  nephews  and  nieces,  with 
the  exception  of  the  two  excluded.  Since 
these  nephews  and  nieces  were  more  than 
30  yeai-s  of  age,  the  provision  as  to  payments 
to  them  as  they  respectively  attained  the  age 
of  21  years  is,  of  coutse,  contradictory  and 
meaningless.  We  cannot  reconcile  this  last 
clause,  but  we  feel  sure  it  ought  not,  because 
inapplicable  itself,  to  be  permitted  to  destroy 
the  clearly  expressed  and  entirely  reasonable 
provision  in  the  first  part  of  the  clause.  It 
Is  nmch  easier  to  suppose  that  the  testator 
inadvertently  attached  this  provision  to  the 
clause  to  which  it  was  not  applicable  than  to 
assume  it  Is  the  controlling  part  of  the 
clause.  This  first  part  of  the  clause  fixes 
the  objects  of  his  bounty.  The  second  part 
provides  a  manner  of  payment  to  them  which 
was  of  secondary  importance.  The  first 
rather  than  the  last  part  of  this  clause  must 
be  given  controlling  effect  In  an  efCort  to 
ascertain  to  whom  this  property  is  to  go. 


At  least  two  other  theories  are  advanced 
in  briefs  construing  this  clause  to  have  been 
made  for  the  benefit  of  other  groups  of 
devisees  named  in  the  will,  which  need  not, 
however,  be  explained,  since  our  conclusion 
that  the  testator  meant  his  nieces  and  neph- 
ews, except  the  two  excluded  as  stated,  dis- 
poses of  these  other  contentions. 

Wherefore  the  Judgment  is  reversed,  with 
direction^  to  overrule  the  demurrer  to  an- 
swer, etc.,  of  G.  W.  Simmons  and  others,  and 
for  proceedings  not  inconsistent  herewith. 


CHESAPEAKE  &  O.  RY.  CO.  et  al.  v.  BUAND. 
(Court  of  Appeals  of  Kentuc^.    Oct  11.  1916.) 

1.  Ratlboads  «=»348(4)— Opekatiow — Dun 
TO     Warn     Tbavklebs— Evidencb — SaFyi- 

CIENCY. 

Evidence  Iteld  not  only  to  warrant  sabmis- 
sion  to  jury  of  issue  whether  reasonable  and 
timely  warning  of  a  train's  approach  was  given, 
but  to  sustain  verdict  for  the  injured  party  on 
the  ground  that  no  such  warning  was  given. 

[Ed.   Note.— For  other  cases,   see   Itailroada, 
Cent  Dig.  {  1142;   Dec.  Dig.  <S=>348(4).] 

2.  Railboads  «=»350(13)—Opebation— Du- 
ties OF  TbAVELEBS — COMTBIBUTOBT  NEGLI- 
GENCE—JCRT   Question. 

Evidence  held  to  present  question  for  Jut/ 
whether  .a  traveler  was  contributorily  negh- 
gent  in  approaching  the  crossing  where  he  was 
injured. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  §  1166;    Dec.  Dig.  «=»350(13).] 

3.  Tbiai.  ^=3253(9)— Cbossing  Aocidkrtb— 
Instbuctions— Duty  to  Warn. 

Instruction  that  it  was  duty  of  the  railway 
or  its  servants  to  warn  travelers  of  approach  ot 
train,  and  to  find  for  the  injured  traveler  if  the 
servants  failed  to  warn,  when  modified  I^  in- 
struction to  find  for  the  railway  unless  It  uiled 
to  give  warning,  is  not  objectionable  as  predicat- 
ing recovery  on  failure  to  signal  by  locomotive 
bell  or  whistle  and  excluding  consideration  of 
an  automatic  crossing  gung. 

[Ed.  Note.— Foi:  other  cases,  see  TrlaL  Cent 
Dig.  {  620;    Dec.  Dig.  <S=>253(9).] 

4.  Trial  «=»244(4)— Cbossikq  Aocidents— 
Instructions— Duty  to  Warn. 

Where  there  was  an  automatic  warning 
gong  at  a  crossing,  but  an  injured  traveler  al- 
leged no  signal  was  given,  such  gong  could  not 
be  made  the  subject  of  special  instruction  on 
failure  to  warn  of  train's  approach,  but  was 
properly  coneddered  with  general  duty  as  to  sig- 
nals. 

[Ed.  Note,— For  other  cases,  see  Trial,  Cent 
Dig.  i  570;   Dec.  Dig.  <8=>244(4).] 

5.  Trial  €=»191(11)— Insibuctionb— Absuh- 
iNG  Facts— Damages. 

Instruction  to  find  for  plaintiff  for  any  men- 
tal and  physical  suffering  and  impairment  of 
earning  power,  which  the  jury  might  believe  to 
have  proximately  resulted  from  the  injuries,  is 
not  objectionable  as  assuming  such  results. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  431;    Dec.  Dig.  «s»181(ll).] 

6.  Damages  ®=>159(3)— Pleading  and  Proof 
— Permanent  Injxtby. 

One  injured  in  a  railroad  crossing  accident 
need  only  plead  and  prove  permanent  injury, 
whereupon  nis  damages  may   properly  include 
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loss   or  impairment   of  earning   capacity,   and 
such  loss  need  neither  be' pleaded  nor  proved. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  443 ;   Dec.  Dig.  <e=>159(3).] 

7.  Appeai.  and  Erbob  «s>1(^(6)— BABicusa 
Ebkob— InsTBUonoRS. 

Refusal  of  defendants'  requested  instruction, 
precluding  recovery  by  one  Injured  in  crossing 
accident  only  if  he  failed  to  use  ordinary  care, 
and  also  reued  exclusively  on  the  railway  em- 

Elo.vAi,  was  not  prejudicial,  since  it  required  a 
nding  not  essential  to  verdict  for  defendants. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4057 ;  Dec.  Dig.  «=»1033(0) ; 
Trtal,  Cent  Dig.  j  687.] 

8.  RAiutOADs    <S=»324(1)— Opbbation— Cboss- 
iNo  Accidents— Duties  of  Tbaveixb. 

A  traveler  need  only  exercise  ordinary  care 
to  discover  the  approach  of  a  train  and  keep  out 
of  its  way,  and  is  not  required  to  keep  a  look- 
out to  discover  whether  a  train  is  approaching. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1020,  1022,  1023 ;  Dec.  Dig.  <S=> 
324(1).] 

9.  Trial    «=a260(8)— Cbossino    Accidents— 

CONTBIBUTOBT    NBOLIOENCE— InSTBUCTIONS. 

Though  the  defense  of  contributory  negli- 
gence should  be  presented '  in  one  instruction, 
where  defendant,  in  three  instructions  reouested 
and  given,  clearly  covered  the  traveler's  duty  to 
use  ordinary  care  to  avoid  being  struck  by 
trains,  it  cannot  complain  of  the  court's  refusal 
to  give  is  further  instruction  thereon  in  correct 
form. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   i  857;    Dec   Dig.   «=»260(8).] 

Appeal  from  Circuit  Court,  Shelby  County. 

Action  by  W.  S.  Bland  against  the  Ches- 
apeake &  Ohio  Railway  Company  and  the 
liouisvllle  &  NasbviUe  Railroad  Company. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   AflBrmed. 

WUUs,  Todd  &  Bond,  of  SbelbyriUe,  for 
appellants.  Beard  &  Pickett  and  Ralph 
Beard,  all  of  Shelbyvllle,  for  appellee. 


CLAY,  G.  This  Is  a  crossing  accident  case, 
In  which  plaintiff,  W.  8.  Bland,  recovered 
a  verdict  and  judgment  for  $2,500  against 
the  defendants,  Chesapeake  &  Ohio  Railway 
Company  and  Louisville  &  Nashville  Rail- 
road Company.  The  railroad  companies  ap- 
peaL 

The  accident  occurred  at  the  intersection 
ot  tbe  railroad  with  the  Smlthfleld  turn- 
pike at  Hansbrough  station,  which  Is  located 
a  short  distance  from  the  city  litnits  of  Shel- 
byvllle. At  tbe  time  of  the  accident  plain* 
tiff.  In  company  with  Ike  Self,  was  driving 
a  milk  wagon  from  bis  home  to  Shelbyvllle. 
"Riey  both  say  that  as  they  approached  the 
crossing  they  stopped  at  a  point  30  or  40 
st^M  therefrom  and  looked  and  listened  for 
tbe  train.  Not  seeing  or  bearing  tbe  train, 
they  proceeded  towards  tbe  tracks  in  a  Jog 
trot  When  they  reached  the  crossing  the 
vehicle  was  struck  by  a  special  Chesapeake 
&  Ohio  train  and  plaintiff  was  thrown  to  tbe 
ground  and  injured.     Plaintiff  and  his  com- 


panion say  that  the  whistle  was  not  blown 
for  the  crossing  and  they  did  not  hear  any 
signal  of  the  train's  approach.  Other  wit- 
nesses for  plaintiff  say  the  whistle  was  not 
blown  until  Just  before  the  accident.  Still 
other  witnesses  say  that  they  were  In  a 
position  to  bear  the  signal  of  tbe  train's 
approach  and  did  not  hear  any.  Tbe  evi- 
dence for  plaintiff  also  tended  to  show  that 
the  view  of  a  train  approaching  from  the 
west  was  obstructed  by  a  cut  and  embank- 
ment, and  that  for  a  distance  of  about  150 
feet  north  of  tbe  railroad  track  a  train 
coming  from  tbe  west  could  not  l>e  seen,  ex- 
cept, perhaps,  at  one  point  where  there  is  a 
dip  in  the  bank  on  tbe  north  side  of  the 
cut.  The  trainmen  and  other  witnesses  for 
the  defendant  testify  that  the  crossing  whis- 
tle was  blown,  that  tbe  bell  on  the  engine 
was  ringing,  and  that  a  stationary  electric 
bell  maintained  at  the  crossing  was  ring- 
ing at  tbe  time.  Their  evidence  also  tends 
to  show  that  tbe  view  of  a  train  coming  from 
the  west  was  not  obstructed  at  the  point 
where  plaintiff  claims  to  have  stopped  and 
looked  for  the  train,  but  that  the  train  could 
have  been  seen  for  a  considerable  distance. 
Some  of  tbe  witnesses  also  say  that  tbe 
electric  bell  was  not  dependable,  for  the 
reason  that  on  some  occasions  it  would  ring 
for  two  or  three  days  at  a  time,  while  on 
others  it  would  not  ring  at  all. 

[1, 2]  We  deem  It  unnecessary  to  detail 
the  evidence  at  length.  In  our  opinion,  there 
was  a  sufficient  conflict  In  the  evidence  bear- 
ing on  the  question  whether  or  not  rea- 
sonable and  timely  warning  of  the  approach 
of  the  train  was  given,  not  only  to  Justify  the 
submission  of  the  question  to  tbe  Jury,  but 
to  sustain  the  verdict.  We  further  conclude 
that  the  question  of  the  contributory  negli- 
gence of  the  plaintiff  was  also  for  the  Jury. 

On  motion  of  the  plaintiff,  the  court  gave 
tlie  following  instructions: 

"(1)  It  was  the  duty  of  the  defendants  or  tbe» 
agents  in  charge  of  the  engine  at  the  time  and 
place  referred  to  In  the  evidence  to  give  reason- 
able notice  or  warning  of  the  approach  of  said 
engine  to  the  public  nighway  crossing  in  evi- 
dence, and  to  exercise  such  care  to  avoid  injur- 
ing the  plaintiff  while  using  said  crossing  as 
ordinarily  prudent  persons  in  the  operation 'of 
an  engine  would  exercise  under  circumstances 
similar  to  those  proven  in  this  case,  and  if  the 
jnry  believe  from  the  evidence  that  the  defend- 
ant s  agents  in  charge  of  said  engine  negligently 
failed  to  observe  any  of  the  duties  incumbent 
upon  them  as  herein  set  out,  and  by  reason 
thereof  the  plaintiff's  mule  and  wagon  was 
struck  and  the  plaintiff  was  injured,  the  law 
is  for  the  plaintiff,  and  tbe  jury  should  so  find. 

"(2)  If  you  find  for  the  plaintiff,  you  will 
award  him  such  a  sum  in  damages  as  will  fairly 
compensate  him  for  any  mental  and  physical 
suffering  which  he  has  endured,  or  it  is  reason- 
ably certain  be  will  hereafter  endure,  and  for 
any  doctor's  bills  incurred  in  treating  hia  in- 
juries, not  to  exceed  $200,  and  for  any  perma- 
nent impairment  of  his  power  to  earn  money 
which  you  may  believe  from  the  evidence  are 
tbe  proximate  1-esults  of  bis  injuries,  not  ex- 
ceeding in  all,  however,  the  sum  of  $10,000, 
1  the  amount  claimed  in  the  petition." 


«=9For  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 
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On  motion  ot  the  defendant  the  conrt  gave 
the  following  Instructions: 

"(A)  Unless  the  jury  believe  from  the  evidence 
that  the  defendants,  at  the  time  and  place  re- 
ferred to  in  the  evidence,  negligently  failed  to  give 
reasonable  notice  or  warning  of  the  approach 
of  the  engine  to  the  public  highway  crossing 
knovfn  as  the  Ilansbrough  crossing,  and  to  ex- 
ercise such  care  to  avoid  injuring  the  plaintiff, 
W.  S.  Bland,  while  using  said  crossing,  as 
ordinarily  prudent  persons  in  the  operation  of 
an  engine  would  exercise  under  circumstances 
similar  to  those  proven  in  this  case,  and  by  rea- 
son of  such  negligence,  said  Bland  was  struck 
and  injured,  the  law  Is  for  the  defendant,  and 
the  jiiry  should  so  find. 

"(B)  It  was  the  duty  of  the  plaintiff,  W.  S. 
Bland,  in  approaching  the  railroad  crossing 
at  Hansbrougb  crossing  to  use  such  care  as 
ordinarily  prudent  persons  would  exercise  under 
similar  circumstances  to  discover  the  approach 
of  the  train  and  to  keep  out  of  its  way. 

"(O  Although  the  jury  may  believe  from  the 
evidence  that  the  defendant  was  negligent  as 
set  out  in  instruction  No.  1,  yet  if  they  further 
believe  from  the  evidence  that  the  plaintiff  was 
negligent  as  to  bis  own  safety  and  that  said  in- 
jury would  not  have  occurred  but  for  plaintiff's 
own  contributory  negligence  they  would  find  for 
the  defendants. 

"(D)  The  court  instructs  the  jury  that  ordina- 
ry care  is  that  degree  of  care  which  is  exercised 
■by  ordinarily  prudent  persons  under  circum- 
stances similar  to  those  proven  in  this  case,  and 
failure  to  exercise  such  care  is  negligence. 

In  addition  to  the  foregoing  instructions 
the  defendants  offered  the  following  instruc- 
tions, which  were  refused  by  the  court: 

"(O)  The  court  instructs  the  jurjr  that  the 
plaintiff  had  no  right  to  rely  exclusively  upon 
the  employes  of  the  railroad  looking  out  for  his 
safety  and  giving  him  notice  of  danger,  but 
that  the  plaintiff  was  required  to  use  ordinary 
care  for  his  own  safety,  and  if  he  did  rely  ez- 
clurively  u^on  the  employes  of  the  railroad 
company  without  using  ordinary  care  for  his 
own  safety,  that  he  was_  guilty  of  contributory 
negllence,  and  your  verdict  must  be  for  the  de- 
fendant. 

"(H)  Although  the  Jury  may  believe  from  the 
evidence  that  the  defendant  was  guUty  of  neg- 
ligence as  defined  in  instruction  No.  1,  yet, 
nevertheless,  if  they  further  believe  that  the 
plaintiff  failed  at  the  time  and  place  of  his 
alleged  injury  to  exercise  ordinary  care  and 
be  on  the  lookout  to  discover  whether  or  not 
the  train  was  approaching  and  that  his  own  neg- 
ligence so  contributed  to  his  alleged  injury,  the 
same  would  not  have  occurred  but  for  his  con- 
tributory negligence,  they  will  find  for  the  de- 
fendant*' 

•[8,4]  Instruction  No.  1  Is  assailed  on  the 
ground  that  it  made  the  defendants  liable  If 
their  agents  in  charge  of  the  engine  failed  to 
give  reasonable  notice  or  warning  of  the  ap- 
proach of  the  engine,  and  excluded  from  the 
consideration  of  the  Jury  the  sufHciency  of 
(he  warning  given  by  the  electric  crossing 
bell.  In  onr  opinion,  this  criticism  Is  more 
technical  than  substantial.  The  Instruction 
Imposed  the  duty  of  giving  reasonable  warn- 
ing of  the  train's  approach,  not  only  upon 
those  in  charge  of  the  engine,  but  upon  de- 
fendants themselves.  Furthermore,  instruc- 
tion A,  given  on  the  motion  of  the  defendants, 
plainly  provided  that  "unless  the  Jury  be- 
lieved from  the  evidence  that  defendants  at 
the  time  and  place  referred  to  in  the  evi- 
dence, negligently  failed  to  give  reasonable 


notice  or  warning  of  the  approach  of  the 
engine,"  etc.,  the  Jury  should  find  for  the  de- 
fendants. Hence,  If  the  two  instructions  be 
read  together,  as  they  should  be  read,  they 
plainly  indicate  that  the  defendants  were 
to  be  held  liable  if  either  they,  or  their 
agents  in  charge  of  the  engine,  failed  to  give 
reasonable  warning  of  the  train's  approach, 
thus  given  the  jury  the  right,  in  determining 
the  sufficiency  of  the  warning  to  take  the 
electric  crossing  bell  into  consideration.  Of 
course,  no  particular  Instruction  bearing  on 
the  electric  bell  alone  should  have  been 
given,  for  It  would  have  been  subject  to  the 
criticism  that  it  singled  out  a  particular  ele- 
ment instead  of  the  warning  as  a  whole. 

[S]  The  instruction  on  the  measure  of  dam- 
ages is  attacked  on  the  ground  that  It  as- 
sumes that  plaintiff  endured  mental  and 
physical  suffering,  and  that  his  power  to 
earn  money  was  Impaired.  An  examination 
of  that  instruction,  however,  will  show  that 
the  jury  were  authorized  to  find  such  dam- 
ages in  favor  of  the  plaintiff  as  would  com- 
pensate him  for  any  mental  or  physical  suf- 
fering, or  for  any  impairment  of  his  power 
to  earn  money,  which  the  Jury  might  believe 
from  the  evidence  were  the  proximate  re- 
sults of  bis  Injuries.  Clearly  the  jury  was 
left  to  determine  from  the  evidence  whether 
the  plaintiff  had  endured,  or  would  endure, 
any  physical  or  mental  suffering,  and  wheth- 
er or  not  he  had  suffered  any  impairment  of 
his  power  to  earn  money. 

[6]  In  this  connection  it  is  also  insisted 
that  the  instruction  on  the  measure  of  dam- 
ages should  not  have  authorized  damages  for 
the  impairment  of  plaintiff's  earning  power, 
because  the  impairment  of  his  earning  pow- 
er was  neither  pleaded  nor  proved.  It  Is  the 
settled  rule  in  this  state  that  all  it  is  neces- 
sary to  allege  In  an  action  for  damages  for 
personal  injury  is  that  the  injury  is  perma- 
nent. The  reason  for  the  rale  is  that  a  per- 
manent impairment  of  one's  power  to  earn 
money  Is  merely  the  test  to  be  applied  by  the 
Jury  to  determine  the  damages  to  be  awarded 
for  a  permanent  injury.  'Cumberland  Tele- 
phone &  Telegraph  Company  v.  Overfield, 
127  Ky.  548,  106  S.  W.  242,  32  Ky.  Law  Rep. 
421 ;  L.  &  N.  B.  R.  Co.  ▼.  Orassman,  147  Ky. 
623,  144  S.  W.  748.  Since  the  petition  in 
this  case  alleged  that  plaintiff  was  perma- 
nently injured.  It  was  not  necessary  to  al- 
lege that  his  power  to  earn  money  was  pei^ 
manently  impaired.  It  is  also  the  law  that 
where  the  injury  is  permanent,  failure  to 
show  one's  earning  capacity,  or  the  impair- 
ment thereof,  is  not  fatal  to  a  recovery. 
Cumberland  Telephone  &  Telegraph  Com- 
pany  v.  Overfield,  supra ;  C.  &  O.  Ry.  Co.  ▼. 
Bank's  Adm'r,  163  Ky.  630,  158  S.  W.  109. 

[7]  Another  error  assigned  is  the  refusal 
of  the  court  to  give  Instruction  G,  above  set 
out.  We  are  unable  to  perceive  how  the  re- 
fusal of  this  Instruction,  even  if  proper  un- 
der any  circumstances,  was  preJudidaL    The 
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}ni7  were  plainly  told  by  another  Instruc- 
ti<»>  that  If  the  plaintiff  failed  to  exerdae 
ordinary  care  for  his  own  safety,  they  should 
find  for  the  defendants.  Before  the  Jnry 
could  find  for  the  defendants  under  the  offer- 
ed instruction,  they  were  required  to  believe, 
not  only  that  the  plaintiff  failed  to  use  ordi- 
nary care  for  his  own  safety,  but  that  he  re- 
lied exclusively  upon  the  employes  of  the 
railroad  company,  tbns  relieving  the  defend- 
ants of  liability  only  in  the  event  that  the 
Jury  believed  In  the  existence  of  a  fact  not 
essential  to  a  flnding  in  defendants'  favor. 

[I,  I]  The  point  Is  also  made  that  the 
court  erred  In  refusing  instruction  H  offered 
by  the  defendants.  This  instruction  required 
the  plaintiff  "to  exercise  ordinary  care  and 
be  on  the  lookout  to  discover  whether  or  not 
tbe  train  was  approaching."    This  Is  not  the 


law.  The  duty  Imposed  on  the  traveler  is  to 
exercise  ordinary  care  to  discover  the  ap- 
proach of  the  train  and  keep  out  of  Its  way 
(C,  N.  O.  &  T.  P.  Ry.  Co.  v.  McElroy,  148 
Ky.  668,  142  S.  W.  1009)  ;  and  though  It  is 
the  better  practice  to  present  the  defense  of 
contributory  negligence  In  one  Instruction, 
the  duty  of  the  plaintiff  to  exercise  ordinary 
care  to  discover  the  approach  of  the  train 
and  to  keep  out  of  its  way,  together  with  the 
consequences  of  his  failure  to  do  so  is  clear- 
ly covered  by  Instructions  B,  C,  and  D,  which 
were  given  on  the  motion  of  defendants. 
That  being  true,  they  cannot  complain  of  the 
court's  refusal  to  give  the  offered  instruction 
in  the  correct  form. 

Finding  in  the  record  no  error  prejudicial 
to  the  substantial  rights  of  the  defendants, 
the  Judgment  is  affirmed. 
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WHrrAKBR  ▼.  McCABTT.    (No.  1023.)* 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

June  21,  1916.    Rebenring  Denied 

Oct  4,  1916.) 

1.  Public  Lands  «=9173(17)—Sohooi.  Lands 
—"Right  to  Pubchase"— "Sorr  bt  Claim- 
ant OF  Right  to  Pubchase." 

A  title  interposed  to  divest  from  an  ad- 
versary is  not  a  claim,  or  right  to  purchase 
free  public  school  land,  nor  a  suit  by  one  claim- 
ing the  right  to  purchase  land,  within  Rev.  St, 
1911,  art.  5458,  requiring  such  claimants  to 
sue  within  one  year  of  the  award  and  article 
6459,  making  failure  to  sue  within  such  time 
conclusive  that  all  requirements  of  the  law  aa 
to  such  sales  have  been  complied  with. 

[Ed.  Note. — ^For  other  cases,  see  Public  Lands, 
Dec.  Dig.  «=»178(17). 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Right  to  Purchase.] 

2.  PuBUC  Lands  ^=al73(17)— School  Lands 
—  Sale  —  Rights  of  Pubchabebs  —  As- 
signees. 

In  view  of  Acts  29th  Leg.  c.  47,  (  10,  pro- 
viding that  purchasers  of  school  lands  may  al- 
so sell  their  lands  or  a  ^art  thereof  in  quanti- 
ties of  40  acres  or  multiples  thereof,  and  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  5435a, 
as  to  sales  of  such  lands,  article  5435b,  pro- 
viding that  when  the  judgment  of  any  court  is 
filed  wherein  the  title  to  any  such  land  is  de- 
creed out  of  the  owner,  such  judgment  shall  be 
duly  certified,  article  5435d,  providing  that  no 
account  shall  be  opened  and  no  patent  issued 
except  in  such  quantities  as  are  now  provided 
by  law  m  excess  of  personal  transfer,  and  Rev. 
St.  1911,  art.  5436,  permitting  purchasers  to 
sell  their  land  in  quantities  of  40  acres  or  mul- 
tiples thereof,  the  ten-year  statute  of  limitation 
is  not  applicable  in  favor  of  an  adverse  occu- 
pant of  school  land,  and  cannot  be  invoked 
against  a  purchaser  from  the  state  before  pat- 
ent, where  the  amount  of  land  is  not  a  multi- 
ple of  40  acres  and  the  adverse  claimant  claims 
under  transfer  by  a  judgment  against  the  pur- 
chaser. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Dec.  Dig.  «ft=»173(17).] 

Appeal  from  District  Coart,  Dickens 
Csunty;   Jo  A.  P.  Dlcksoti,  Judge. 

Action  by  Jennie  McCarty  against  B.  F. 
Whitaker.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

W.  D.  Wilson,  of  Spur,  and  W.  H.  Bledsoe, 
of  Lubbock,  for  appellant  B.  O.  Worswick, 
of  Dickens,  and  B.  D.  Glasgow,  of  Spur,  for 
appellee. 

HENDRICKS,  J.  The  appellee,  Jennie  Mc- 
Carty, sought  to  recover  from  appellant,  B. 
F.  Whitaker,  the  title  and  possession  of  320 
acres  of  land,  the  west  half  of  survey  No. 
4,  A.  C.  H.  &  B.,  in  Dickens  county,  Tex.,  al- 
leging the  rij^ht  through  a  school  land  title, 
evidenced  by  a  sale  and  award  by  the  state 
of  Texas,  to  the  original  purchaser,  on  No- 
vember 2,  1897,  with  proof  of  three  years' 
occupancy,  made  on  October  22,  1901,  pay- 
ment of  one  fortieth  of  the  purchase  money 
by  the  original  purchaser,  with  all  Interest 
due  the  state  of  Texas,  and  that  thlrty-nlnc 
fortieths  of  the  purchase  money  was  still 
owing    to    the    state    of    Texas    for    said 


land.  She  also  averred  that  her  husband, 
now  deceased,  was  the  vendee  of  the  land 
through  mesne  conveyances,  in  good  standing 
in  the  general  land  office  of  the  state.  She 
also  pleaded  the  act  of  the  Twenty-Ninth 
Legislature  (Acts  of  1905,  p.  35;  now  article 
5458,  Revised  Civil  Statutes),  whicli  pre- 
scribes a  limitation  of  one  year  for  the  bring- 
ing of  suits  by  all  persons  claiming  the  right 
to  purchase  any  land  belonging  to  the  state 
and  sold  and  awarded  under  the  provisions 
of  the  law  authorizing  said  sale,  and  that 
no  suit  had  been  brought  by  the  defendant 
or  any  one  else  for  the  title  and  possessiou 
of  said  land  within  the  limitation  of  time 
prescribed  by  the  act  The  defendant,  Whit- 
aker, additional  to  exceptions,  pleaded  not 
guilty;  also  asserted  title  under  the  ten- 
year  statute  of  limitation,  and  disclaimed  all 
Interest  in  the  land  except  42Vie  acres  par- 
ticularly described  by  metes  and  bounds. 
The  plaintiff,  by  supplemental  petition,  Inter- 
posed a  general  demurrer  to  the  whole  of  the 
defendant's  answer,  also  an  exception  to  de- 
fendant's plea  of  limitation.  The  trial  court 
sustained  the  plaintiff's  general  demurrer  to 
the  whole  of  defendant's  answer,  and  like- 
wise sustained  the  special  exception — really 
a  general  demurrer — to  the  defendant's  plea 
of  title  under  the  ten-year  statute  of  limita- 
tion. The  appellee,  Mrs.  McCarty,  proved 
her  school  land  title  at  the  trial.  In  accord- 
ance with  the  pleading  and  assertion  of  same 
in  her  amended  petition. 

[1,2]  The  cause  Is  principally  briefed,  and 
controverted  as  a  pivotal  question  in  this 
court,  as  to  the  application  of  articles  5458 
and  5459,  Revised  Statutes.  Article  5458  pre- 
scribes: 

"AU  persons  claiming  the  right  to  purchase 
or  lease  any  public  free  school  lands,  •  •  •- 
which  have  been  heretofore,  or  which  may  be 
hereafter,  sold  or  leased  to  any  other  person 
under  any  provision  of  the  law  *  *  •  shall 
bring  his  suit  therefor  within  one  year  after 
the  date  of  the  award  of  such  sale  or  lease, 
and  not  thereafter." 

Article  5459  prescribes: 

"If  no  suit  has  been  instituted  by  any  person 
claiming  the  right  to  purchase  or  lease  any  of 
said  land  within  the  period  of  time  limited  in 
the  foregoing  article,  it  shall  be  conclusive  evi- 
dence  that  all  the  requirements  of  the  law  with 
referpnce  to  the  sale  or  lease  of  such  lands 
have  been  cojnplied  with" 

— except  that  any  action  of  the  state  as  to 
the  land  shall  not  be  affected.  It  Is  clear, 
a^  applicable  to  the  ten-year  statute  of  lim- 
itation, that  a,  title  Interposed  for  the  purpose 
of  obtaining  a  divestiture  from  an  adversary 
Is  not  a  claim,  or  right  to  purchase,  public 
free  school  land,  and  neither  Is  It  a  suit  "in- 
stituted by  [a]  person  claiming  the  right  to 
purchase  any  of  said  land,"  and  hence,  with- 
out unnecessary  argument,  we  think  that 
the  purpose  and  scope  of  the  articles  in  ques- 
tion do  not  embrace  the  particular  subject- 
matter  mentioned ;  and,  to  that  extent,  as  an 
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academic  qaeotlon,  we  tbtnk  appellant's  posi- 
tion, addressed  to  the  action  of  the  trial 
court.  Is  correct  However,  upon  considera- 
tion of  this  record,  we  infer  that,  as  a  matter 
of  practical  Importance  referable  to  the  an- 
tagonism of  titles  between  these  litigants,  the 
crucial  queMlon  Is,  whether  the  ten-year  stat- 
ute of  limitation  is  applicable  In  favor  of 
an  adverse  occupant  of  school  land,  and  can 
be  Invoked  against  a  purchaser  thereof  from 
the  state  before  patent,  where  the  amount  of 
land  in  litigation,  claimed  under  the  statute, 
la  not  a  multiple  of  40  acres. 

In  consideration  of  this  question  we  are 
confronted  in  appellant's  brief  with  author- 
ities, urged  aa  decisive.  In  favor  of  the  con- 
tention that  such  an  adverse  occupancy  ab- 
sorbs the  title  to  school  land  upon  the  condl- 
tltms  presented,  as  much  so  as  the  divestiture 
of  patented  land  under  similar  conditions. 
Paterson  v.  Rector,  127  S.  W.  661;  Thomp- 
son V.  Dutton,  96  Tex.  208,  71  S.  W.  644; 
Button  V.  Thompson,  86  Tex.  UT,  19  S.  W. 
1026;  Parker  v.  Brown,  80  Tex.  667,  16  S.  W. 
202;  trawless  v.  Wright,  89  Tex.  Civ.  App. 
26,  86  S.  W.  1039. 

In  the  cause  of  Dutton  v.  Thompson,  86 
Tex.  117,  19  S.  W.  1027,  by  the  Supreme 
Court  (Chief  Justice  Stayton  rendering  the 
opinion)  J.  B.  Brooke  contracted  to  purchase 
the  land  from  the  state,  February  26,  1877, 
which  was  patented  on  November  26,  1889. 
The  appellant,  Dutton,  was  assignee  of 
Brooke ;  the  appellee  Th<Hup8on  asserted  title 
to  9  and  a  fraction  acres  by  the  statute  of 
limitation  of  five  years.  The  court  held  that 
limitation  would  run  in  favor  of  appellee 
before  the  patent  Issued,  stressing  the  prop- 
osition that  Mrs.  Dutton,  as  well  as  the  per- 
son through  whom  she  acquired  the  right  to 
a  patent,  had  such  an  Interest  in  the  land  as 
would  have  entitled  either  of  them  to  have 
maintained  an  action  of  trespass  to  try  title 
against  any  person  entering*  upon  the  land 
during  the  time  of  each  respective  owner- 
ship; and  It  was  said: 

"We  see  no  reason  why  limitation  would  not 
nm  against  a  person  havinK  such  interest  in 
land,  although  the  state  could  not  be  thus 
barred." 

The  same  case  was  thereafter  decided 
again  on  appeal  (San  Antonio  court),  styled 
Thompson  r.  Dutton,  69  S.  W.  641,  642,  where- 
in the  ten-year  statute  of  limitatlona,  inter- 
posed by  Thompson,  tacking  his  possession 
with  that  of  others,  was  one  of  the  principal 
questions  involved.  Chief  Justice  Fisher 
said: 

"When  the  state  parted  with  the  title  by  pat- 
ent, it  related  back  to  the  inception  of  title, 
which  commenced  with  the  application  to  pur- 
chase, and  the  title  established  at  that  time  was 
■oflScient  to  sever  the  land  from  the  mass  of 
the  pnbllc  domain,  so  that  limitation  would  op- 
erate against  it." 

This  doctrine  was  expressly  denied  by  the 
Supreme  Court  of  the  United  States.  Gibson 
V.  Chouteau,  13  WaU.  92-100,  20  L.  Ed.  534. 
The  same  case  (Thompson  v.  Dutton,  96  Tex. 


209,  71  S.  W.  545,  opinion  by  Chief  Justice 
Gaines)  asserts  the  proposition  of  limitation, 
in  holding  that  the  court  was  of  opinion  "that 
the  evidence  tended  to  show  that  the  dwell- 
ing house  was  so  continuously  occupied,  and 
that  therefore  as  to  the  land,  at  least  upon 
which  the  house  stood,  he  (Thompson)  was 
entitled  to  a  Judgment,"  provided  the  Jury 
found  on  proper  submission  ten  years'  adverse 
and  continuous  occupancy  before  the  suit 
was  brought. 

The  case  of  Paterson  v.  Rector,  127  S.  W, 
661,  we  are  assuming  squarely  decided  the 
question  that  ten  years'  adverse  possession 
(without  a  showing,  however,  that  before  the 
Judgment  there  was  a  title  from  the  state 
by  patent)  would  operate  against  a  school 
land  title.  Whether  the  amount  recovered 
was  a  multiple  of  40  acres  is  not  disclosed. 

The  case  of  Parker  v.  Brown,  80  Tex.  557, 
16  S.  W.  262,  without  entering  Into  an  anal- 
ysis of  the  same,  Is  not  authority,  except  by 
recognition  In  subsequent  cases,  as  it  la  ap- 
parent that  the  question  of  limitation  was 
not  necessary  to  the  decision  of  the  case; 
neither  was  the  question,  herein  mooted,  dis- 
cussed or  raised. 

The  federal  courts  hold.  Including  the  Su- 
preme Court  of  the  United  States,  that  there 
can  be  no  disseisin,  sufficient  to  start  the 
statute  of  limitations  In  operation  as  against 
the  locator  of  a  claim  of  public  land,  prior  to 
the  Issuance  of  a  government  patent  there- 
for, and  that  limitation  does  not  begin  to 
run  against  a  grantee  holding  under  the  gen- 
eral laws  of  the  United  States  until  the  date 
when  such  grantee  acquires  title.  For  a  full 
discussion  of  this  subject,  as  applied  to  Unit- 
ed States  lands,  with  citation  of  numerous 
authorities,  we  refer  to  the  case  of  Tyee  Con- 
solidated Mining  Co.  v.  Langstedt,  130  Fed. 
125,  69  C.  C.  A.  548.  It  is  not  our  purpose 
to  put  In  opposition  the  antagonism  of  prin- 
ciple asserted  by  the  appellate  courts  of  this 
state,  and  that  of  the  federal  courts,  but  the 
same  are  presented  In  a  spirit  of  clarifica- 
tion of  the  subject,  and  as  some  part  of  its 
present  judicial  history. 

The  Supreme  Court  of  the  United  States 
seems  to  consider  three  elements  as  Inher- 
ently Involved  In  deciding  and  elucidating 
the  question:  First.  All  the  cases  Involved 
the  attempted  acquisition  of  title  by  an  ad- 
verse occupant  invoking  state  statutes  against 
the  grantees  of  United  States  land.  The 
court  asserts  the  principle,  forbidding  state 
legislation  from  interfering  with  the  power 
of  Congress  to  dispose  of  the  public  property 
of  the  United  States  and  of  depriving  the 
grantees  of  its  lands  of  the  possession  and 
enjoyment  of  such  pr<^perty,  notwithstanding 
any  delay  by  the  government  in  transferring 
the  final  title  by  patent  Second.  E^jectment 
In  those  courts  is  based  ui>on  the  legal  title, 
which  seems  to  have  been  the  form  of  action 
producing  the  litigation  and  the  questions  at 
issue,  and  which.  In  those  courts,  can  be 
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based  only  upon  the  legal  title,  whi«ih  is  nev- 
er In  the  settler,  but  remains  in  the  United 
States  until  final  patent  Third.  "The  con- 
summation of  the  title  is  not  a  matter  which 
the  grantees  can  control,  but  one  which  rests 
entirely  with  the  government.  With  the  le- 
gal title,  when  transferred,  goes  the  right  to 
possess  and  enjoy  the  land,  and  it  will  amount 
to  a  denial  of  the  power  of  disposal  in  Con- 
gress if  these  benefits,  which  should  follow 
upon  the  acquisition  of  that  title,  could  be 
forfeited  because  they  were  not  asserted  be- 
fore that  title  [the  patent]  was  Issued."  Gib- 
son V.  Chouteau,  13  Wall.  92-100,  20  I*  Ed. 
534;  Tyee  Consolidated  Mining  Co.  v.  Lang- 
stedt,  supra ;  Redfield  v.  Parks,  132  U.  S.  239, 
10  Sup.  Ct.  83,  33  L.  Ed.  327. 

The  act  of  April  24,  1874,  providing  for  the 
sale,  of  alternate  sections  of  school  land,  as 
surveyed  by  railroad  companies,  which  gave 
validity  to  the  title  involved  in  the  cases  of 
Dutton  V.  Thompson  and  Thompson  v.  Dut- 
ton,  supra,  is  considerably  different  from  the 
act  under  which  the  present  land  was  bought ; 
but,  so  far  as  a  decision  of  this  case  is  con- 
cerned, it  Is  unnecessary  to  detail  all  the  dif- 
ferences and  discrepancies.  Section  14  of 
that  act  prescribed: 

"In  case  said  purchaser  desires  to  sell  such 
lands  after  he  has  settled  upon  the  same,  as 
above  provided,  he  may  do  so,  but  in  that  event 
his  vendee  shall  substitate  his  obiigation  in  lieu 
of  the  obligation  of  his  vendor.  Oammel's 
Laws  of  Texas,  vol.  8,  p.  145. 

Section  10  of  the  act  of  1895,  by  virtue  of 
which  the  particular  land  in  controversy  was 
purchased,  provides  that: 

"Purchasers  may  also  sell  their  lands  or  a 
part  of  the  same,  m  quantities  of  forty  acres  or 
multiples  thereof,  at  any  time  after  the  sale  is 
effected  under  this  act,  and  in  such  cases  the 
vendee,  or  any  subsequent  vendee,  or  his  heirs 
or  legatees,  shall  file  his  own  obligation  with 
the  Commissioner  of  the  general  land  office,  to- 
gether with  the  duly  authenticated  conveyance 
*  •  •  from  the  original  purchaser,"  etc. 
Qammel's  Laws  of  Tex.  vol.  10,  p.  66. 

Keeping  thus  In  mind  the  character  of  per- 
sonal transfers,  viewing  them  as  convey- 
ances in  person  by  the  purchasers  from  the 
state  to  vendees  and  by  them  to  sub-vendees, 
and  also  considering  such  vendees  as  pur- 
chasers direct  from  the  state,  when  the  com- 
missioner files  such  conveyances  of  pubUc 
school  land,  thus  creating  a  change  of  title 
recognized  by  the  state,  it  is  noted  that  the 
Legislature,  in  1911  ([Vernon's  Sayles'  Ann. 
Civ.  St.  1914]  article  5435a)  provided  for 
transfers,  other  than  personal,  also  effectuat- 
ing a  change  of  title,  and  for  the  keeping  of  ac- 
counts with  the  transferees,  which  transfers 
were  not  probably  embodied  within  the  pur- 
view of  the  previous  acts — at  least  not  all  of 
them.  Transfers  other  than  by  the  direct 
purchasers  by  the  heirs,  executors,  adminis- 
trators, and  survivors  in  community,  as  well 
as  by  guardians  and  trustees  under  deeds  of 
trust  or  mortgages,  are  recognized;  also 
transfers  executed  by  the  officers  of  court,  by 
virtue  of  an  execution  or  order  of  sale,  and 
in  all  cases  where  the  title  emanates  and  is 


authorized  by  any  court  proceedings  of  the 
courts  of  the  state.  In  those  cases  it  is 
now  the  duty  of  the  commissioner  to  cause 
the  transfer,  together  with  the  necessary  ob- 
Ugations,  and  other  instruments  of  verifica- 
tion, to  be  filed  in  his  office,  and  a  separate 
account  of  the  land  is  to  be  transferred  from 
the  direct  purchaser  and  from  the  state,  and 
from  the  parent  tract  Article  5435b  pro- 
vides for  the  character  of  certified  copies  to 
be  filed  with  the  commissioner  of  the  gen- 
eral land  office,  and  also  says: 

"When  the  judgment  or  decree  of  any  conrt 
of  this  state  ia  filed  wherein  the  title  to  any  of 
such  lands  Is  decreed  out  of  the  owner,  such 
jiulfcment  shall  be  duly  certified  to  by  the  clerk 
of  the  court  in  which  judgment  was  rendered." 

A  part  of  article  5435d  prescribes: 
"    •    •    *    That  no  account  sfiall  be  opened 
and  no  patent  issued  as  provided  for  in   this 
act,  except  in  such  quantities  as  are  now  pro- 
vided by  law  in  cases  of  personal  transfer." 

Article  6436  provides  that: 

"Purchasers  prior  to  August  12,  1907,  may 
also  sell  their  lands  or  a  part  of  the  same,  in 
quantities  of  forty  acres,  or  multiples  thereof, 
at  any  time  after  the  sale" 

— and  further  providing,  as  In  the  act  of 
1895,  above  quoted,  that  the  purchaser  shall 
file  his  obligation  with  the  transfer  from  the 
original  purchaser  with  the  intermediate 
vendees'  transfer  in  the  land  office. 

It  is  evident  that  if  an  account  cannot  be 
opened,  nor  a  patent  issued,  with  reference 
to  the  transfers  of  land  other  than  personal 
(regarding  a  judgment  for  the  land  as  such) 
except  In  such  quantities  as  are  provided  by 
law  In  cases  of  personal  transfer,  and,  tf 
purchasers  from  the  state  can  only  sell  their 
lands  in  quantities  of  40  acres  or  multiples 
thereof  a  judgment  of  a  court,  considering  it 
as  a  transfer  of  land  not  personal,  if  de- 
creeing a  tract  of  land  which  is  not  a  multi- 
ple of  40  acres — such  a  Judgment  could  not 
effectuate  a  transfer  of  the  title  to  land  that 
could  be  recognized  by  the  state  of  Texas; 
and  we  construe  the  statute  mentioned  as  a 
limitation  upon  the  i>ower  of  the  holder  of 
state  school  land  to  sell  the  same  as  long  as 
the  legal  title  Is  in  the  state,  to  purchasers, 
In  Improper  quantities.  It  is  true  there  has 
been  an  amendment  to  the  act  of  1895,  wtiich 
prescribes  that: 

"Land  which  has  been  sold  by  the  state  prior 
to  August  12,  1907,  and  which  has  been  or  may 
be  subsequently  transferred,  in  tracts  other  than 
in  legal  multiples,  may,  in  the  discretion  of  the 
commissioner,  be  so  patented."  Article  5437, 
Acts  1905. 

This  article,  though  it  be  construed,  in  its 
literal  terms,  to  cover  a  purported  transfer 
of  school  land  by  judgment,  could  not  assist 
a  Judgment  for  an  Illegal  multiple  of  land 
based  upon  the  statute  of  limitation,  because 
under  that  statute,  the  Judgment  when  ren- 
dered should  at  that  time  purport  to  cany 
the  title,  between  the  parties,  emanating 
from  the  state,  "full  title,  precluding  all 
claims."  Article  6679,  Rev.  St;  Burton's 
Heirs  T.  Carroll,  Infra.  A  Judgment  depend- 
ing as  a  passage  of  title,  upon  the  exercise  of 
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a  subsequent  discretion  of  tbe  eommlssloner 
of  the  general  land  office,  would  not  meet  the 
statute  of  limitation.  This  partlcnlar  ques- 
tion was  neither  discussed  nor  mooted  in 
the  cases  of  Dutton  t.  Thompson  and  Thomp- 
son T.  Dutton.  supra,  or  any  other  case. 
It  would  not  be  denied,  of  course,  that 
the  sovereignty,  at  least  before  final  divesti- 
ture of  title,  has  the  right  to  prescribe  and 
regulate  the  mode,  the  amount,  and  the  char- 
acter of  alienation  of  its  public  school  lands 
by  its  grantees  to  others.  The  third  ground 
mentioned  above,  actuating  the  Supreme 
Court  of  the  tTnited  States  In  excluding  the 
disseisin  of  an  adverse  occupant  as  an  ele- 
ment of  the  acquisition  of  title  under  the 
statutes  of  limitation,  we  think  is  applicable 
to  tills  particular  question,  without  any  con- 
flict whatever  with  our  Supreme  Court: 

"Tbe  consummation  of  tbe  title  is  not  a  mat- 
ter which  tbe  grantees  can  control,  bat  one 
which  rests  entirely  with  the  government."  Gib- 
son V.  Chouteau,  supra. 

Justice  Pleasants,  in  the  case  of  Dooley 
v.  Maywald.  18  Tex.  Clv.  App.  391,  45  S.  W. 
224,  said: 

"We  ar«  of  the  opinion  that  the  statute  of 
limitations  is  not  available  to  the  appellee,  for 
the  reason  that  tbe  title,  legal  and  equitable, 
is  stUI  in  the  state,  and  the  appellant  nas  but 
an  inchoate  title,  a  right  under  the  statute  upon 
compliance  with  its  terms,  to  acquire  the  Utle 
from  the  state,  to  the  exclusion  of  all  claimants. 
The  evidence  in  the  case  shows  the  appellee 
to  be  but  a  squatter  upon  the  land ;  never  hav- 
ing made  any  effort  to  acquire  it  from  the  state; 
and  to  permit  him  to  defeat  a  purchaser  from 
the  state  from  recovering  the  possession  of  the 
premises,  by  plea  of  the  statute  of  limitations, 
would,  in  effect,  be  to  deprive  tbe  state  of  the 
power  to  sell  its  lands,  in  the  mode  and  manner 
prescribed  by  its  laws." 

We  are  not  quoting  Justice  Pleasants'  lan- 
guage because,  forsooth,  it  might  be  consider- 
ed in  opposition  to  the  principle  enunciated 
in  Dutton  v.  Thompson,  and  the  cases  follow- 
ing, but  as  applicable  to  the  condition  appar- 
ent In  tbe  record  here  of  an  attempted  trans- 
fer of  a  school  land  title  by  a  Judgment 
against  the  owner  of  same  under  the  plea  of 
the  statute  of  limitations,  when  the  amount 
involved,  42i/io  acres,  is  an  incommensurate 
amount,  violating  the  spirit,  if  not  the  let- 
ter, of  the  statutes  with  reference  to  aliena- 
tion of  the  amount  of  school  land  cited  above. 

We  assume  it  is  clearly  discernible  how 
such  a  Judgment  would  interfere  with  the' 
state's  constituted  authorities  as  to  its  lands ; 
The  state  cannot  recognize  a  Judgment  for 
such  a  quantity  of  land  as  a  transfer  of  ti- 
tle; the  law  says  the  purchaser  may  sell  in 
4ft-acre  tracts  or  multiples  thereof,  and  such 
a  conveyance  passes  title  to  the  vendee. 
Which  the  commissioner  shall  file  with  the 
necessary  obligatlona  The  implied  meaning 
of  the  acts. is  in  opposition  to  the  Judgment, 
"Vo  account  shall  be  opened  and  no  patent 
issned,"  for  such  an  attempted  transfer  of 
such  a  quantity  of  land.  '  It  would  have  a 
tendency  to  produce  forfeitures,  prevent  the 
sale  of  the  land  by  the  purchasers  In  proper 
qnantitles,  cloud  tiie  titles  to  land  in  which 


the  state  has  an  Interest,  and  Interfere  wltb 
the  payment  to  the  school  fund  of  the  prin- 
cipal and  interest.  Such  a  Judgment  holder, 
with  no  contract  with  the  state,  might  very 
readily  rely,  in  some  instances,  on  the  pur- 
chaser to  pay  his  own  obligation,  who  again 
might  very  conveniently  fall  to  pay.  Article 
3347,  now  6679,  Revised  Statutes,  reads  as 
follows: 

"Whenever  in  any  case  the  action  of  a  person 
for  the  recovery  of  real  estate  is  barred  by  any 
of  the  provisions  of  this  chapter,  the  person  hav- 
ing such  peaceable  and  adverse  possession  shall 
be  held  to  have  full  title,  precluding  all  claims." 

The  Supreme  Court  has  said: 

"By  the  plain  terms  of  this  statute  the  con- 
tinuous, peaceable,  adverse  possession  of  the 
Jand  for  ten  years,  claiming  title  thereto,  con- 
ferred upon  the  defendants  in  error  'full  title' ; 
that  is,  all  of  the  title  which  bad  emanated  from 
the  state  vested  in  defendants  in  error  as 
against  the  claim  of  any  and  all  persons."  Bur- 
ton's Heirs  v.  Carroll,  96  Tex.  320,  72  8.  W. 
682. 

If,  In  tills  character  of  case  the  state  is 
forbidden  from  opening  an  account  with  the 
Judgment  holder,  and  issuing  a  patent  for 
such  an  amount  of  land  recovered,  the  Judg- 
ment holder  clearly  does  not  receive-  the 
equity  of  redemption  from  the  purchaser 
from  the  state  by  such  a  Judgment  different 
from  an  ordinary  case  of  an  adverse  holder 
of  land  against  a  vendee  who  owes  the  ven- 
dor and  from  whom  the  adverse  occupant,  es- 
pecially after  Judgment  could  redeem. 
Hence,  If  under  the  law  the  state  cannot  ap- 
prove nor  recognize  such  a  title,  and  Is  for- 
bidden to  issue  a  patent  thereupon,  does 
such  a  Judgment  holder  obtain  from  the 
purchaser  from  the  state  the  title  which  the 
state  has  vested  in  such  a  purchaser?  We 
think  not,  because  it  Is  in  vlolatioa  of  the 
spirit,  if  not  the  letter,  of  the  law  regarding 
the  alienation  and  patenting  of  the  state's 
land.  If  that  be  true,  it  follows  that  such 
an  adverse  occupant  cannot  maintain  such 
an  action:  He  does  not  get  the  title  "which 
had  emanated  from  the  state,"  using  con* 
versedly  the  language  of  Justice  Brown. 
This  case  is  not  In  conflict  with  Higginbotham 
V.  Weaver,  177  S.  W.  532.  That  was  a  case 
of  an  occupant  claiming  the  land  under  a 
school  land  deed,  prescribing  under  the  stat- 
utes of  limitation  of  five  years,  as  against 
a  claim  of  documentary  title  from  the  state 
In  another  under  a  senior  survey  and  patent. 

An  analysis  of  appellant's  third  and 
fourth  assignments  of  error  show  that  the 
complaint  is  against  the  trial  court's  action 
in  sustaining  a  demurrer  to  his  plea  of  limi- 
tation of  ten  years. 

The  fifth  assignment  of  defendant  is  a 
complaint  that  under  the  facts  alleged  In  his 
answer  (we  assume  also  be  means  the  stat- 
ute of  limitation)  plaintiff  Is  not  entitled  to 
recover.  The  first  assignment  challenges  the 
action  of  the  court  in  overruling  his  excep- 
tion to  the  one-year  statute  of  limitation, 
pleaded  by  plaintiff,  and  the  second  assign- 
ment is  wholly  immaterial  to  the  merits.  We 
are  considering  that  the  real  Issue  is  one  of 
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limitation,  and  that  plaintUI  has  the  school 
land  title,  as  pleaded  and  proved  by  her. 
Defendant,  in  his  first  assignment  rather  ad- 
mits that: 

He  "was  not  in  any  way  attacking  tlie  regu- 
larity or  validity  of  the  sale  and  award  by  the 
state  of  Tei^as  of  the  lands  in  controversy  to 
the  plaintiff,"  etc. 

Hence  In  the  Interest  of  expedition  of  a 
determination  of  this  cause,  which  we  as- 
sume counsel  for  defendant  will'  favor,  and  to 
the  end  of  a  speedy  movement  to  the  Su- 
preme Court,  we  affirm  the  judgment  of  the 
trial  court.    Affirmed. 


NACOGDOCHES  COMPRESS  CO.  v.  HAT- 
TER.   (No.  126.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 

June  1,  1916.    Rehearing  Denied 

Oct  12,  1916.) 

1.  Justices  op  thb  Peace  9=>174(22)  —  Ap- 
peal—Ftjbthbb  Pleadings. 

Where,  in  an  action  originating  in  a  jus- 
tice court,  the  pleadings  were  oral,  the  parties 
could  orally  replead  in  the  county  court,  and 
the  pleadings  need  not  be  as  full  and  sjiecific 
as  is  required  when  a  case  originates  in  the 
county  court. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  688;  Dec.  Dig.  <&=> 
174(22).! 

2.  Appkai,  and  Ebbob  <S=3662(3)  —  Scope  — 
Conclusiveness  of  Kecobd. 

A  bill  of  exceptions  accepted  by  the  ap- 
pealing party  binds  him,  and  statements  therein 
as  to  the  status  of  the  pleadings  must  be  taken 
as  true. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2852;   Dec.  Dig.  <e=>662(3).] 

3.  Pactobs  «=>66— Actions— Right  to  Main- 
tain. 

A  cotton  factor  who  engaged  In  repeated 
transactions  with  the  defendant  in  behalf  of  his 
principal  could  maintain  action  in  his  own  name 
for  a  conversion  of  the  principal's  cotton  stored 
with  defendant  by  such  factor. 

[Bid.  Note. — For  other  cases,  see  Factors, 
Cent  Dig.  U  96-103;   Dec.  Dig.  «s>66.] 

Appeal  from  Nacogdoches  County  Court; 
J.  F.  Perrlette,  Judge. 

Action  by  S.  B.  Hayter  against  the  Nacog- 
doches Compress  Company.  From  a  judg- 
ment of  the'  county  court  affirming  judgment 
of  the  justice  court  for  plalntlCt,  defendant 
appeals.    Aftlrmed. 

Harris  &  Harris,  of  Nacogdoches,  for  ap- 
pellant. Blount  &  Strong,  of  Nacogdoches, 
for  appellee. 

CONI/ET,  C.  J.  This  suit  was  Instituted  In 
the  justice  court,  precinct  No.  1,  Nacog- 
doches, Tex.,  by  appellee  against  appellant, 
the  appellee  filing  with  the  justice  the  fol- 
lowing statement  of  his  demand: 

"Nacogdoches  Compress  Company,  in  account 
with  S.  B.  Hayter.  Total  value  of  3  bales  of 
lint  cotton  deposited  with  said  Nacogdoches 
Compress  Company  daring  the  fall  of  1912  for 
the  account  of  S.  B.  Hayter,  and  which  said  3 


bales  of  cotton,  though  demanded  of  said  com- 
press company,  have  not  been  delivered  to  said 

Hayter. 

Value  ?180  00 

Interest  for  one  year 10  80 

Total $190  80" 

Citation  was  Issued,  and  appellant  appear- 
ed and  answered,  and  upon  trial  of  the  cause 
judgment  was  rendered  In  favor  of  the  plain- 
tiff therein.  An  appeal  was '  taken  to  the 
county  court,  and  there  the  cause  tried  by 
the  court  de  novo,  before  a  jury,  and  the 
same  verdict  and  judgment  rendered.  From 
this  judgment  an  appeal  has  been  taken  to 
this  court. 

The  undisputed  evidence  In  the  record 
shows  that  the  plaintiff,  who  lived  In  Nacog- 
doches county,  bad  shipped  to  him  from 
Huntington,  Tex.,  by  R.  P.  McKewn,  about 
200  bales  of  cotton,  for  the  season  of  1912; 
that  In  the  month  of  December  92  bales  of 
said  cotton  were  delivered  to  the  appellant, 
be  receiving^  receipts  therefor;  that  all  of 
said  cotton  way  shipped  by  the  said  Mc- 
Kewn to  the  appellee  In  his  own  name,  and 
was  stored  by  the  appellee  with  the  defend- 
ant compress  company,  and  that  the  com- 
press company  redelivered,  upon  surrender 
of  the  receipts  held  by  appellee,  all  of  said 
cotton  except  the  3  bales  In  controversy. 
The  appellee  was  acting  for  McKewn  In  the 
handling  and  isale  of  said  property,  and  ac- 
counted for  all  of  the  proceeds  in  a  settle- 
ment theretofore  had  between  them.  The 
evidence  of  the  appellant  shows  that  the 
appellee  made  demand  on  It  for  the  3  bales 
of  cotton,  and  that  when  such  demand  was 
made,  investigation  revealed  the  fact  that 
the  3  bales  of  cotton  In  controversy  were 
shipped  out  on  the  order  of  another  buyer  of 
Nacogdoches,  through  a  guaranty  made  by 
the  buyer  that  he  would  thereafter  procure 
and  surrender  the  warehouse  ticket  there- 
for. The  3  baleu  of  cotton  In  dispute  were 
never  at  any  time  delivered  to  the  appellee, 
or,  so  far  as  the  record  shows,  to  McKewn. 

The  only  question  raised  under  appellant's 
several  assignments  of  error  Is  that  no  au- 
thority is  shown  by  the  appellee  to  recover 
any  judgment  In  this  cause,  inasmuch  as  the 
evidence  shows  that  appellee  was  not  the 
owner  of  the  cotton  sued  for,  nor  the  owner 
of  the  cause  of  action,  but  that  McKewn,  an- 
other and  different  person,  was  the  owner 
of  the  same,  and  that  neither  the  pleadings 
nor  the  proof  show  that  any  trust  or  agency 
existed  between  the  plaintiff  (appellee)  and 
the  said  McKewn. 

[1]  Where  in  an  action  originating  In  a 
justice  court  the  pleadings  are  oral,  as  they 
were  In  this  case,  the  parties  may  orally  re- 
plead In  the  county  court,  and  the  pleadings 
need  not  be  as  full  and  specific  as  is  required 
when  a  case  originates  In  the  county  court 
Loomls  V.  Broaddus,  134  S.  W.  743. 

[2]  We  have  no  way  of  teUlng  what  the 
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oral  pleadings  were  In  the  Justice  court  or  In 
the  count?  court,  as  the  record  Is  silent  on 
that  subject.  However,  in  approving  one  of 
the  bills  of  exception,  tbe  trial  Judge,  In  bis 
qualification  of  said  bill,  states  that  the 
pleadings,  In  his  opinion,  were  sufficient  to 
authorize  a  recovery  by  the  appellee  as  the 
agent  in  pousesslon  of  the  property.  This  bill 
Is  accepted  by  the  appellant,  and  It  is  there- 
fore bound  and  committed  thereby,  and  the 
statement  of  the  court  as  to  the  status  of  the 
pleadings  must  be  taken  as  true.  Railway 
Co.  V.  Settle,  104  Tex.  142,  136  S.  W.  lid; 
Cyphers  V.  State,  67  Tex.  Or.  B.  604,  150  S. 
W.  187. 

[3]  There  to  no  merit  in  the  contention  that 
the  proof  failed  to  show  that  any  trust  or 
agency  existed  between  the  appellee  and  Mc- 
Kewn,  tbe  real  owner  of  the  cotton.  The  evi- 
dence is  undisputed  that  the  appellee  was  a 
cotton  factor,  handling  and  selling  the  cot- 
ton of  McKewn.  Tbe  cotton,  some  200  bales 
in  number,  was  shipped  by  McKewn  to  appel- 
lee, a  large  portion  of  which,  if  not  all,  was 
stored  by  appellee  with  the  appellant.  A  re- 
ceipt for  said  cotton  was  issued  by  the  ap- 
pellant, and  given  to  appellee.  Thereafter 
appellee  sold  at  difl|erent  times  all  of  said 
cotton  except  the  3  bales  Involved  in  this 
mlt.  In  these  transactions  he  demanded 
and  received  tbe  cotton  of  his  principal,  and 
his  authority  was  recognized  by  the  appel- 
lant so  to  do.  There  la  no  denial  of  the 
claim  that  the  appellant  has  failed  to  ac- 
count for  the  3  bales  of  cotton  in  dispute. 
iUnder  the  facts  and  circumstances  of  this 
case,  there  being  a  conversion  of  the  proper- 
ty, appellee  was  authorized  to  maintain  in  his 
own  name  this  action  against  the  appellant. 
Kendall  v.  Calder,  2  Posey  Unrep.  Cas.  7S2. 

Finding  no  error  in  the  action  of  tbe  trial 
court,  this  cause  is  affirmed ;  and  It  is  so  or- 
dered. 


CALDWELL  NAT.  BANK  v.  BEEP  et  ai* 
(No.  913.) 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

June  28,  1916.     Rehearing  Denied 

Oct  4,  1916.) 

1.  Altebation  of  Instrtiments  €=>6— Note- 
Material,  Alteration— STrpuLATiON. 
Where  a  note  stipnlated  that  the  drawers, 
indorsers,  sureties,  etc.,  waived  presentment  for 
payment,  protest,  and  notice  of  protest,  notice  of 
nonpayment,  and  agreed  that  the  time  of  pay- 
ment might  be  extended  without  notice  to  them, 
or  witbont  tiieir  consent,  and  without  affecting 
tb^  liability,  and  tbe  bank  which  held  the  note, 
innocently  and  pursuant  to  an  agreement  with 
a  signatory  thereto,  canceled  the  due  date  and 
inserted  a  later  date,  the  alteration  destroyed  the 
note  a*  an  obligation,  despite  the  stipulation, 
which  meant  that  those  secondarily  liable  waived 
tbe  matters  mentioned,  and  that,  if  the  note  was 
extended  as  to  the  principal,  the  liability  of  the 
secondary  parties  would  not  be  affected. 

[E!d.  Note. — XV>r  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  {{  30-33;  Dec.  Dig. 
«=»6.1 


2.  Altebation  or  IirAFBmiKNTS  9=»23— Noxx 

— ItECOVEBT  ON   OBIOIHAI,  CONSIDEBATION. 

While  a  material,  though  innocent,  altera- 
sion  of  a  note,  destroys  it  as.an  obligation,  and 
as  a  premise  for  recovery,  under  appropriate 
conditions  recovery  may  be  had  on  tbe  original 
consideration. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  H  192-207;  Dec.  Dig. 
i8=>23.] 

3.  Buxs  AND  Notes  «=3540— Action— Pi.eai>- 
INQ — Judgment  on  Renewed  Note. 

In  a  bank's  action  on  a  note,  where  the 
original  petition,  after  setting  out  in  usual  form 
tbe  execution  and  delivery  of  the  note,  and  after 
alleging  delivery  o£  collateral  aa  security,  aver- 
red that  to  secure  a  note  for  another  amount, 
which  was  renewed  by  tke  execution  of  tbe  note 
in  suit,  a  defendant  made  to  a  trustee  bis  deed 
of  trust  to  secure  tbe  payment  of  the  other  note, 
tbe  lien  existing  for  its  amount  and  interest  be- 
ing incorporated  in  the  note  in  suit,  tbe  matter 
describing  the  other  note  was  incorporated  in 
the  petition  merely  as  matter  of  description  and 
inducement,  and  the  trial  court  property  refused 
to  render  judgment  on  the  other  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fi  1918-1984;  Dec.  Dig.  «=» 
540.] 

4.  Bills  and  Notes  ^»540— Action— Plead- 
ing— Judomsnt  oh  Bbnewed  Notes. 

In  a  bank's  action  on  a  note,  where  tbe  first 
paragraph  of  tbe  supplemental  petition  simply 
reiterated  that  two  original  notes  were  merged 
into  that  in  suit  declaring  that  all  tbe  notes  con- 
tained a  stipulation  as  to  an  agreement  for  an 
extension  of  time,  the  second  paragraph  aver- 
red that  the  bonk  was  the  owner  and  holder  of 
all  the  notes,  and  had  acquired  them  for  valua- 
ble consideration,  etc.,  there  being  no  liability 
on  the  note  in  suit,  the  court  properly  refused 
to  render  judgment  on  the  original  notes;  the 
supplemental  petition  evidencing  no  intention 
of  recovery  or  desire  for  judgment  on  them. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  <3ent  Dig.  H  1818-1934;  Dec.  Dig.  «=3 
540.] 

5.  Bills  and  Notes  «es»640— Action— Pi<ead- 

ING — DeCLABATION  fOB  JUDGMENT. 

In  a  bank's  suit  on  a  note  given  to  renew 
two  others,  where  plaintiff  averred  in  the  second 
paragraph  of  its  supplemental  petition  that  it 
was  the  owner  and  holder  of  all  the  notes,  witb- 
ont any  notice  of  an  agreement  between  defend- 
ants, the  defense  having  been  pleaded,  by  a  de- 
fendant of  an  agreement  with  his  codefendant 
there  was  no  declaration  of  Uability  upon  tbe 
original  notes  for  judgment 
■  [Kd.  Note.— For  other  cases,  see  Bills  and 
Notes,  C:ent  Dig.  U  191&-1934;  Dec.  Dig.  <8=3 
540.] 

Appeal  from  District  Court,  Elaher  Coun- 
ty; John  B.  Thomas,  Judget, 

Action  by  the  Caldwell  National  Bank 
against  M.  D.  Beep  and  others.  From  a 
judgment  for  the  named  defendant,  plaintiff 
appeals.    Judgment  affirmed. 

A.  H.  Klrby,  of  Ft.  Worth,  L.  H.  McCren, 
of  Roby,  and  Theodore  Mack,  of  Ft.  Worth, 
for  appellant  John  W.  Woods,  of  Botan, 
and  Barry  Tom  King,  of  Abilene,  for  appel- 
lees. 

HENDBICKS,  J.  September  4,  1911,  M. 
D.  Beep,  the  appellee  herein,  executed  two 
notes,  dated  September  4,  1911,  each  mature 
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Ing  six  iii(»ith8  from  date,  in  fitvor  of  Qie 
Cowboy  State  Bank  &  Trust  Company;  one 
of  said  notes  being  for  the  principal  sum  of 
$1,297.44,  and  the  other  for  the  sum  of 
fl,272.  The  note  for  $1,297.44  was  secured 
by  a  deed  of  trust  on  section  No.  138,  in 
block  No.  2,  Houston  &  Texas  Central  Rail- 
road Company  survey,  save  and  except  a 
200-acre  homestead  in  the  southwest  comer 
of  said  section,  said  land  situated  in  Scurry 
county.  Before  the  maturity  of  these  notes 
the  Caldwell  National  Bank,  the  appellant 
herein,  became  the  legal  owner  and  hold- 
er of  the  same,  by  transfer  and  delivery. 
On  February  3,  1912,  M.  D.  Reep  executed  a 
note  for  $2,697.91,  on  its  face  payable  to  the 
order  of  the  Cowboy  State  Bank  &  Trust 
Company,  and  due,  according  to  the  recita- 
tion in  the  note,  on  March  3,  1912.  This 
note  was  signed  by  one  Sim  Lewis,  who  bore 
the  attitude  to  Reep  of  a  principal  upon  said 
note,  on  account  of  some  contract  entered 
into  between  Lewis  and  Reep,  and  Reep's  ob- 
ligation to  Lewis  on  the  note  was  that  of 
surety,  'this  note,  though  formally  made 
to  the  Cowboy  State  Bank  &  Trust  Company, 
as  payee,  was  in  reality  executed  for  the 
benefit  of  the  Caldwell  National  Bank,  for 
the  purpose  of  merging  and  extending  the 
time  of  the  indebtedness  evidenced  by  the 
two  first  notes  mentioned.  The  Cowboy  State 
Bank  &  Trust  Company  Immediately  for- 
warded this  note  to  the  Caldwell  National 
Bank,  the  appellant  herein,  and  upon  which, 
in  so  far  as  the  obligation  of  Reep  is  con- 
cerned, he  still  bore  to  said  tmnk  the  at- 
titude of  a  principal,  as  upon  the  two  first 
notes,  with  the  contractual  relation  of  Lewis 
as  that  of  surety  to  that  bank. 

[1  ]  The  Caldwell  National  Bank  sued  Lew- 
is and  Reep  on  this  note  for  $2,697.91,  and 
judgment  by  default  was  rendered  against 
Lewis.  Reep,  among  other  things,  pleaded 
a  material  alteration  of  the  particular  note, 
and  at  the  trial  it  was  established  that  said 
alteration  was  evidenced  by  the  following 
facts:  This  note,  as  stated  on  its  face,  had 
a  due  date  of  March  3,  1912.  At  or  before 
its  maturity,  Lewis  entered  into  an  agree- 
ment with  the  ofilcers  of  the  Caldwell  Na- 
tional Bank  that,  in  consideration  of  plac- 
ing additional  security  by  him  as  collateral 
to  said  note,  and  the  payment  of  interest  on 
the  same  to  October  3,  1912,  said  note  would 
be  extended  to  the  latter  date.  It  was  also 
a  part  of  this  agreement  that  Lewis  was  to 
pay  the  interest  on  June  18th  on  the  note 
for  the  extension.  He  delivered  the  security 
as  per  agreement,  and  the  bank  drew  on 
him,  in  compliance  with  the  agreement  as  to 
the  date,  June  18th,  the  interest  was  to  be 
paid,  and  said  draft  was  promptly  paid, 
which  consummated  the  contract  of  extension 
to  October  3d.  One  of  the  officers  of  the 
bank,  conducting  the  particular  transaction, 
made  a  mark  of  cancellation  through  the 
date  "March  3d,'*  and  inserted  Just  above  the 
"Iteration  "June  18,"  making  the  note  read, 


according  to  the  alteration,  June  18,  1912, 
as  the  due  date  of  the  same.  This  note,  fol- 
lowing the  obligation  to  pay  principal.  Inter- 
est, and  attorney's  fees,  contains  this  Btlpn- 
latlon: 

"The  drawers,  Indorsera,  sureties,  and  guaran- 
tors severally  waive  presentment  for  payment, 
protest  and  notice  of  protest,  notice  of  nonpay- 
ment, and  agree  that  the  time  of  payment  may 
be  extended  without  notice  to  them,  or  without 
their  consent,  and  without  affecting  their  liabil- 
ity." 

The  argument  Is  made:  That,  upon  this 
stipulation,  when  the  bank  substituted  June 
18,  1912,  as  the  time  of  the  payment  of  said 
note,  upon  the  agreement  with  Lewis  for  the 
extension,  the  legal  effect  of  the  Instrament 
was  not  changed;  hence  the  alteration  was 
immaterial.  That,  when  it  was  agreed  with 
Lewis  that  for  a  consideration  the  note 
should  be  extended,  the  change  of  the  date 
in  the  face  of  the  note  is  no  more  than  writ- 
ing on  the  back  of  the  same  an  extension  of 
the  time  of  payment. 

It  was  attempted  to  be  shown  that,  on  ac- 
count of  a  letter  written  by  Reep  to  the  Cald- 
well National  Bank,  at  a  time  when  the  ne- 
gotiations between  the  bank  and  Lewis  were 
pending  for  the  extension.  Beep  agreed  to 
said  extension.  The  record  does  not  bear  out 
this  contention.  Reep  agreed  to  an  extension 
of  the  note  to  some  period  of  time  In  Novem- 
ber— not  to  October  3,  1912. 

We  do  not  think  the  stipulation  above 
quoted.  In  regard  to  the  waiver  of  the  pre- 
sentment for  payment,  protest,  and  notice 
of  nonpayment,  and  extension  of  time  with- 
out affecting  liability,  would  affect  the  par- 
ticular question.  Evidently  the  stipulaticn 
means  that  those  who  are  secondarily  lia- 
ble on  the  note  waived  the  matters  mention- 
ed as  to  presentment,  protest,  and  notice  of 
nonpayment,  and  that,  if  said  note  was  ex- 
tended as  to  the  principal  of  same,  the  lia- 
bility of  said  parties  would  not  be  affected. 
The  word  "drawers"  is  evidently  not  insert- 
ed to  mean  the  makers,  as  principals,  upon 
said  note.  The  due  date  in  the  face  of  the 
note  is  a  material  portion  of  same,  for  many 
conceivable  reasons  unnecessary  to  mention. 
"•  •  •  A  change  of  such  time  [the  due 
date]  is  obviously  of  the  same  nature  as  a 
change  in  the  date — identical  in  principle  and 
effect;  and  whether  such  change  delays,  ac- 
celerates, or  preserves  In  legal  effect,  the 
time  specified  or  implied  for  payment.  It  con- 
stitutes a  material  alteration."  2  Daniel  on 
Neg.  Insts.  (6th  Ed.)  |  1377.  The  time  of 
payment  of  this  note  as  to  Reep,  the  maker, 
was  not  extended  when  Lewis  put  up  addi- 
tional collateral  and  anticipated  the  interest 
by  x>ayment.  Hence  the  due  date  as  to  him 
remains  the  same;  the  extension  only  to 
Lewis,  whom  the  trial  court  found  bore  the 
attitude  of  surety  to  the  bank.  Even  if 
Lewis  bad  the  right,  under  the  stipulation 
quoted,  to  extend  the  time  of  payment  as  to 
Reep,  the  principal,  we  seriously  question 
that  the  alteration  should  be  considered  am 
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Immaterial  one,  notwltbstandiBg  in  a  sense 
It  might  be  urged  tliat,  when  the  agreement 
tar  exteoBltm  was  made,  the  due  date  In  the 
face  of  the  note  in  law  became  immaterial. 
Whether  extended  or  not,  however,  the  first 
due  date  in  a  note  may,  as  to  many  matters, 
under  some  conditions,  become  quite  materi- 
al. The  preserratlon  of  the  identity  of  the 
Instrument,  and  preventing  the  substitution 
of  another  Instrument,  without  the  privity 
of  the  party  concerned,  is  also  a  reason  ac- 
tuating the  law  in  declaring  the  note  void. 
Greenleaf  on  £Mdence,  |  505.  To  destroy 
the  due  date  in  a  note,  and  make  an  ezten- 
slon  speak  snch  date,  and  disguise  It  as  an 
extension,  destroys  the  paper  as  to  its  suc- 
cessive changes  and  dlfterent  contracts. 

We  think  It  Is  Inferable,  and  the  trial 
court  bad  the  right  to  find,  that  the  altera- 
tlon  made  by  the  officer  of  the  bank  was  not 
made  wUIfnlly,  but  for  the  purpose  of  con- 
forming to  what  he  conceived  to  be  the  agree- 
ment with  Lewis  for  the  extension.  The  con- 
tention of  the  officer  of  the  bank,  who  testi- 
fied at  the  trial,  was  that  Lewis  was  unable 
to  pay  the  interest  when  the  note  matured 
March  8,  1912,  but  in  consideration  of  the 
extension  promised  to  pay  it  January  18tb', 
and.  If  the  money  were  not  paid  January 
18tb,  the  extension  to  October  3,  1912,  would 
not  have  been  granted;  in  other  words,  his 
testimony  is  susceptible  of  the  construction 
that  the  payment  of  the  interest  June  18tb 
was  a  precedent  condition  to  the  extension,' 
hence  he  changed  the  maturity  date  of  the 
note  In  conformity  with  what  he  conceived 
to  be  an  agreement  for  a  first  extension. 
However,  as  stated,  we  think  the  due  date 
is  materiaL 

[2]  The  innocent  Intention  of  the  bank  in 
materially  altering  the  note,  though  destroy- 
ing it  as  an  obligation,  and  as  a  premise  for 
recovery,  under  appropriate  conditions,  how- 
ever, the  party  could  recover  upon  the  orig- 
inal consideration.  Otto  v.  Halff,  89  Tex. 
384,  34  S.  W.  910,  59  Am.  8t  Rep.  56. 

[3]  It  Is  assigned  that  the  trial  court 
should  have  rendered  Judgment  on  Oie  orig- 
inal notes  first  mentioned,  the  one  for  the 
principal  sum  of  $1,297.44,  and  the  other 
for  11,272,  executed  by  Beep  and  merged  in- 
to the  $2,600  note  signed  by  Reep  and  Lewis, 
which  was  altered  by  the  bank.  The  original 
petition  of  the  Caldwell  National  Bank,  after 
setting  out  in  the  usual  form  the  execution 
and  delivery  of  the  note  for  $2,697.91,  pay- 
able to  the  Cowboy  State  Bank  &  Trust  Com- 
pany, and  after  alleging  the  delivery  of  cer- 
tain collateral,  as  security  for  the  payment 
of  said  note,  averred: 

"That  to  secure  a  note  for  $1,297.44,  dated 
September  4,  1911,  due  on  or  before  six  months 
after  date,  with  interest  at  the  rate  of  10  per 
cent,  per  annum,  executed  by  M.  D.  Keep,  pay- 
able to  the  order  of  the  Cowboy  State  Bank  & 
Trust  Company,  which  said  note  of  $1,297.44 
waa  renewed  by  the  execution  of  said  note  for 
$2,697.91,  said  defendant  M.  D.  Beep  made,  exe- 
cuted, and  delivered  to  John  W.  Woods,  as 
tnutee,  his  certain  deed  of  trust    *     *     *    by 


the  execution  and  delivery  of  which  a  deed  of 
trust  was  given  on  said  land,  to  secure  the 
payment  of  said  note  for  $1,297.44,  and  said  lien 
existing  for  said  amount  and  interest  is  incor- 
porated in  said  note  for  $2,697.91." 

It  Is  quite  evident  that  the  pleader.  In  de- 
scribing the  note  for  $1,297.44,  does  so  as  a 
matter  of  description  and  Inducement,  for 
the  purpose  of  showing  that  it  was  secured 
by  the  deed  of  trust  upon  the  real  estate,  and 
that  the  same  was  merged  Into  the  larger 
note  ($2,697.91)  actually  sued  upon.  There 
is  no  averment  in  the  original  petition  'upon 
any  obligatory  feature  in  the  note  for  the 
purpose  of  evidencing  an  intention  of  re- 
covery, or  of  a  desire  for  Judgment;  eald 
allegation  presenting  evldentla"ry  facts  in 
order  to  show  that  such  note,  with  its  secu- 
rity, had  been  extended  Into  the  larger  one, 
and  afforded  a  basis  for  a  recovery  upon  the 
mortgage,  with  a  foreclosure  of  same  to  that 
extent  upon  said  larger  note. 

[4]  The  supplemental  petition  does  not  as- 
sist the  pleader.  For  the  purpose  of  ascer- 
taining its  meaning,  we  note  that  Reep,  the 
defendant,  had  answered  in  the  fifth  para- 
graph that  the  extension  of  the  $2,600  note, 
without  his  consent,  had  released  him,  and, 
further,  the  execution  of  said  note  was  in 
satisfaction  of  the  two  previous  notes.  The 
further  Idea  is  carried  into  the  eighth  para- 
graph of  his  answer,  in  pleading  that  he  was 
released  from  the  larger  note  when  the  same 
was  executed,  for  the  reason  that,  when  de- 
livered to  the  Cowboy  Bank,  said  bank,  as  the 
agent  of  the  Caldwell  Bank,  understood  that 
as  between  him  and  Lewis  he  was  released 
from  the  former  notes,  and  said  Cowboy 
Bank  knew  of  the  changed  relationship  he 
bore  to  the  original  Indebtedness,  as  a  prin- 
cipal to  that  of  surety,  on  account  of  his  con- 
tract with  Lewis,  and  that  said  extension  al- 
so released  him  from  the  note  sued  upon. 
The  first  paragraph  of  the  supplemental  peti- 
tion is  simply  a  reiteration  that  the  two 
smaller  notes  were  merged  into  the  larger 
note,  with  the  further  declaration  that  all 
of  the  notes  contained  the  stipulation  (herein- 
before quoted)  as  to  the  agreement  for  ex- 
tension ;  the  second  paragraph  averring  that 
it  was  the  owner  and  holder  of  all  the  notes, 
and  had  acquired  the  same  for  a  valuable 
consideration,  without  notice  of  any  agree- 
ment between  Lewis  and  Beep.  The  agency 
of  the  Cowboy  Bank  Is  denied  in  the  supple- 
mental petition,  and  the  trial  court  found 
that  said  bank  was  the  agent  of  Reep  and 
Lewis  only. 

[6]  When  the  plaintiff  averred.  In  the  sec- 
ond paragraph  in  the  supplemental  petition, 
that  he  was  the  owner  and  holder  of  all  the 
notes,  without  any  notice  of  the  agreement 
between  Reep  and  Lewis— meaning  the  agree- 
ment pleaded  by  the  defendant  Reep  as  to 
his  contractual  status  with  Lewis — clearly  it 
is  not  a  declaration  of  liability  upon  the 
notes  for  Judgment.  It  Is  a  reply  to  the 
defense  pleaded  by  Reep,  which  is  accentnat- 
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ed  by  thereafter  denying  in  the  replication 
the  alleged  agency  by  the  Cowboy  Bank  of 
Reep.   . 

We  think  the  whole  of  plaintiflTB  supple- 
mental petition  la  one  of  challenge,  in  reality, 
to  the  averments  in  the  answer,  without 
"evlndng  an  Issue  presented  to  the  trial  court 
on  the  two  smaller  notes  for  ludgment.  The 
pleading  is  not  alternative  In  its  nature; 
that  is,  if  denied  relief  on  account  of  the  ma- 
terial alteration  of  the  f2,600  note,  plaintiff 
solicits  a  judgment  on  the  original  considera- 
tion, evidenced  by  the  smaller  notes.  In  the 
original  petition  it  is  dear  that  the  mortgage, 
alleged  as  having  been  given  as  security  for 
the  $1,297  note,  la  not  presented  for  the  pur- 
pose of  foreclosure  up<Mi  the  establishment  of 
that  note  as  a  debt  in  Judgment;  merely  a 
pleading,  as  stated,  exhibiting  that  said 
$1,297  note  is  merged,  as  a  part  of  the  con- 
sideration, into  the  larger  note,  to  show  that 
said  security  is  extended  as  collateral  to  said 
larger  note.  The  supplemental  petition  does 
not  pretend  to  present  for  Judgment  the  fore- 
Closure  of  the  mortgage  in  satisfaction  of  any 
debt;  hence,  if  the  original  petition  does  not 
present  the  deed  of  trust  for  the  purpose  of 
foreclosing  it  as  security  to  the  $1,297  note, 
the  failure  to  present  the  mortgage  and  ask 
for  a  foreclosure  in  the  supplemental  petition 
evidences  an  intention  not  to  recover  in  an 
action  of  debt  on  any  part  of  the  original 
consideration  In  the  supplemental  petition. 

One  of  the  smaller  notes  is  not  even  men- 
tioned in  the  original  petition;  in  the  sup- 
plemental petition  the  amount  of  same,  ex- 
cept by  calculation,  is  not  averred ;  neither 
is  the  rate  of  interest  mentioned.  The  closing 
paragraph  of  the  supplemental  petition  as- 
serts that  "said  notes"  have  been  placed  in 
the  hands  of  an  attorney  for  collection,  "and 
the  fees  therein  stipulated  the  plaintiff  has 
agreed  to  pay  their  attorneys  *  *  •  in 
representing  them  in  this  cause."  It  is  not 
averred  in  any  pleading  that  the  fees  stipulat- 
ed in  the  smaller  notes  would  accrue  to  any- 
body for  any  purpose,  or  upon  what  condi- 
tion said  fees  could  be  earned  by  any  person. 

We  think  the  trial  court  was  correct,  upon 
the  condition  of  the  pleadings.  In  not  render- 
ing Judgment  upon  the  original  consideration, 
and  his  Judgment  is  In  all  things  affirmed. 


OURBKA  ICE  GO.  v.  BUCKLOO.* 
(No.  897.) 

(Court   of  Civil  Appeals  of  Texas.     El  Paso. 

June  17,   1016.     Rehearing  Denied 

Oct.  6,  1916.) 

1.  Damaoks  «=»208(4)— Actiok  fob  Iwjtjbt— 
Issues— lioss  or  Eabninos. 
In  a  servant's  action  for  personal  injury, 
where  there  was  evidence  that  he  was  earning 
$14  per  week  when  injured,  and  that  for  some 
time  thereafter  he  was  unable  to  perform  any 
work,  there  was  no  error  in  submitting  an  is- 


sue as  to  the  reasonable  valne  of  the  time  lost 
on  account  of  his  injury. 

[EM-  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {g  533,  534;   Dec.  Dig.  <8=>208(4).] 

2.  Trial  «=9351(5)— Special  Issues  — Mat- 
tes  COVEBEO    BY  GENEKAL  ChABQE. 

In  a  servant's  action  for  injury,  there  was 
no  error  in  refusing  to  submit  defendant's  spe- 
cial issue  as  to  whether  the  risk  of  slipping  in 
oil  or  grease  on  the  engine  room  floor  was  a 
risk  ordinarily  incident  to  plaintiff's  employ- 
ment as  a  stationary  engine  fireman,  where  the 
issue  was  sufliciently  submitted  by  the  special 
issue  of  the  general  charge  as  to  whether  the 
risk  of  plaintiff's  foot  slipping  at  the  time  and 
place  of  the  injury  was  a  risk  assumed  by  him. 
[BM.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  S  834;   Dec.  Dig.  <S=>351(5).] 

8.  Tbial    ®=»232(2)— Special    Instbdction— 

General  Vebdict. 
In  a  servant's  action  for  injury,  submitted 
on  special  issues,  a  special  charge  calling  for  a 
general  verdict  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  (3ent. 
Dig.  §  524;   Dec.  Dig.  <S=»232(2).] 

4.  Masteb   ano   Sebvant  «=»278(3)— AcnoR 

FOB  Injubt  —  SurnciKMOT  or  Evidbmcb— 

Nboliobncb. 

In  a  suit  for  damages  for  personal  injury 

to   a  stationary  engine  fireman  who  slipped  in 

a  puddle  of  oil  and  fell  against  the  driving  rod 

of  an  engine,  evidence  ^Id  to  sustain  a  fiuding 

that   defendant  was  negligent  in   allowing  the 

puddle  to  be  and  remain   upon  the  floor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  958;  Dec.  Dig.  <S=> 
278(3).] 

6.  Masteb   and   Sebvant    «3»278(8)— Surn- 

CIENCT     or    EVIDENOB    —    SaTE     PLACE    TO 

Work— LdoBTs. 
In  such  action  preponderance  of  evidence 
held  not  against  the  finding  that  the  building 
near  the  engine  was  not  properly  and  sufficient- 
ly lighted. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  (3ent.  Dig.  S  958;  Dec.  Dig.  <&s> 
278(8).] 

6.  Appeal  and   Ebrob   <S=1003  —  Review- 

Pbepondekance  or  Evidence. 
A  mere  preponderance  of  evidence  against 
a  finding  will  not,  under  the  rules,  authorize 
a  reversal ;  but,  where  the  statement  of  facts 
shows  that  the  preponderance  and  weight  of 
the  evidence  are  such  as  to  indicate  that  the 
jury  have  not  been  governed  thereby  in  arriv- 
ing at  a  verdict,  appellate  courts  have  the  au- 
thority to  reverse  for  new  trlaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3938-3943 ;  Dec.  Dig.  «=» 
1003.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  John  A.  Read,  Judge. 

Action  by  Oscar  Buekloo  against  the 
Eureka  Ice  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Hunt,  Myer  &  Teagle  and  Moody  &  Boyles, 
all  of  Houston,  for  appeUunt.  L.  £.  Blank- 
enbecker,  John  Lovejoy,  and  Presley  K.  Sw- 
ing, all  of  Houston,  for  appellee. 

HARPER,  C.  J.  This  suit  was  brought  by 
appellee  to  recover  damages  of  appellant  for 
personal  injuries.  He  alleged  that  at  the 
time  of  his  injury  he  was  in  the  employ  of 
the  defendant  as  a  stationary  engine  fireman 
at  its  plant,  where  the  defendant  was  cn- 
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gaged  In  tbe  manufacture  and  dUtribntlon 
of  Ice;  that  at  or  about  0  o'clock  at  night, 
while  he  was  engaged  In  his  duties,  it  be- 
came necessary  for  him  to  leave  the  fire- 
room,  where  his  main  duties  were  perform- 
ed, to  go  to  the  storage  tank  of  defendant, 
located  about  100  feet  from  said  fireroom, 
to  get  a  drink  of  water;  that  In  d<^s  so 
be  went  along  the  regular  passageway  lead- 
ing from  said  fireroom  to  said  storage  tank, 
and  that  in  doing  so  It  was  necessary  for 
Mm  to  pass  by  the  driving  shaft  of  the  en- 
gine, which  was  located  by  the  side  of  said 
passageway;  that  the  plaintiff,  after  getting 
the  water,  began  to  return  toward  said  fire- 
room along  said  above-described  course, 
which  was  the  regular  and  proper  course  by 
which  to  return,  and  began  to  follow  tbe 
direct  path  or  course  to  said  fireroom,  when 
his  foot,  after  he  had  gone  a  short  distance, 
came  In  contact  with  a  puddle  of  grease  In 
said  passageway,  which  caused  hie  said  foot 
to  slip  from  under  him,  causing  him  to  lose 
his  equilibrium  and  fall  down,  into,  and 
against  said  driving  rod,  which  was  revolv- 
ing very  rapidly  and  with  great  force,  so 
that  bis  ^onlders  and  head  and  the  upper 
part  of  his  body  came  in  contact  with  said 
driving  shaft,  with  the  result  that  he  was 
seriously  and  permanently  Injured;  that 
said  Injuries  and  the  fall  causing  the  same 
were  proximately  caused  by  the  negligence  of 
the  defendant,  its  vice  principals  and  agents, 
tn  this,  in  negligently  falling  to  furnish 
plaintiff  a  reasonably  safe  place  to  work,  In 
that  the  defendant,  its  vice  principals  and 
agents,  bad  negligently  allowed  and  permit- 
ted a  large  puddle  of  grease  or  oil  to  be  and 
remain  in  said  passageway,  and  also  allow- 
ed and  i)ermltted  said  passageway  to  be  and 
remain  greasy  and  oUy  about  and  near  to 
said  revolving  shaft,  by  permitting  particles 
or  bumps  of  grease  or  oil  to  l>e  near  said 
shaft.  And  the  plaintiff  alleges  that  the  de- 
fendant, its  vice  principals  and  agents,  were 
negligent  in  allowing  the  same  to  be  and  re- 
main in  said  passageway,  and  in  thus  allow- 
ing the  same  to  be  tbere,  negligently  failed 
for  the  defendant  in  its  nondelegable  duty 
to  furnish  tbe  plaintiff  a  reasonably  safe 
place  in  which  to  work  and  perform  his  du- 
ties, and  negligently  exposed  him  to  an  un- 
usual and  extraoidinary  hazard;  that  the 
defendant,  its  vice  principals  and  agents, 
were  further  negligent  in  Uiat  they  failed  to 
have  oald  passageway  prop«r)y  lighted,  and 
to  bave  and  maintain  tbe  lights  in  working 
condition  and  proper  order,  the  light  along 
said  way  being  too  dim  to  enable  plaintiff  to 
see  and  distinguish  such  dangerous  objects 
as  sold  grease,  which  was  imminently  liable 
to  cause  him  to  fall  Into  said  revolving  ma- 
dilnery;  that  tbe  plaintiff  was  thereby  neg- 
ligently exposed  to  an  extraordinary  danger 
and  bazard  by  the  defendant,  the  presence  of 
which  he  did  not  know,  but  which  the  de- 
fendant and  its  vice  principals  and  agents 


did  know  of,  or  would  and  should  bave 
known  of  by  the  exercise  of  ordinary  care 
in  time  to  have  remedied  the  same,  but  neg- 
ligently took  no  steps  to  remedy  the  same 
or  to  discover  the  same,  and  negligently  fail- 
ed to  warn  the  plalatiff  thereof,  the  defend- 
ant thus  failing  in  its  nondelegable  duty  to 
furnish  the  plaintiff  a  safe  place  In  which  to 
perform  bis  duties,  and  negligently  exxwslng 
him  to  extraordinary  hazards  and  dangers 
which  he  did  not  assume ;  that  each  and  all 
of  said  acts  were  negligence  and  each  and 
all  proximately  caused  and  contributed  to  the 
plaintiffs  fall  and  the  injuries  consequent 
therefrxMD. 

Defendant  answered  by  special  denials  as 
to  tbe  existence  of  the  puddle  of  grease 
and  other  grounds  of  negligence,  denied  that 
the  injuries  were  permanent,  and  pleaded 
contributory  negligence  and  assumed  risk. 

The  cause  was  submitted  by  special  issues, 
which  issues  and  the  answers  thereto  are  aa 
follows,  to  wit: 

"(1)  Was  the  plaintiff  injured  on  or  about 
the  date  alleged  m  his  petition  by  falling  into 
or  against  the  driving  rod  or  shaft  of  defend- 
ant's engine?     Answer:  Yes. 

"(2)  Had  the  plaintiff  and  other  employes 
been  customarily  going  to  the  storage  tank  of 
defendant  for  drinking  water?     Answer:  Tes. 

"(3)  If  you  answer  the  next  preceding  issue 
in  the  affirmative,  then  answer  the  following: 
Was  such  done  with  the  knowledge  and  con- 
sent of  defendant?    Answer:  Tes. 

"(4)  Was  plaintiff,  at  the  time  of  his  injury, 
returning  from  a  trip  to  the  defendant's  stor- 
age tank  for  water?    Answer:  Yes. 

"(5)  Was  there,  or  not,  at  tbe  time  of  the  al- 
leged injury,  a  large  puddle  of  grease  or  oil  in 
the  passageway  between  the  defendant's  fire- 
room and  the  storage  tank  near  the  driving  rod 
or  shaft  of  the  engine  which  plaintiff  is  alleged 
to  have  fallen  against?     Answer:  Yes. 

"{6)  If  you  have  answered  the  last  two  pre- 
ceding issues  in  the  aflSrmative,  -  and  only  in 
that  event,  you  will  then  answer  the  following 

?.uestion:  While  the  plaintiff  was  returning 
rom  the  water  tank,  did  hia  foot  come  in  con- 
tact with  said  puddle  of  grease  or  oil?  An- 
swer :  Yes. 

"(7)  In  the  event  you  bave  answered  tbe  next 
preceding  issue  in  the  affirmative,  then  you  will 
answer  the  following  question:  Was  or  was 
not  the  plaintiff  thereby  caused  to  fall  into 
and  against  the  driving  rod  or  shaft  of  the  en- 
gine?   Answer:  Yes. 

"(8)  In  the  event  you  have  answered  the 
sixth,  seventh,  and  eighth  issues  in  the  affirma- 
tive, and  only  in  such  event,  then  you  will  an- 
swer the  following:  Was  the  defendant  guilty 
of  negligence  in  allowing  said  puddle  of  grease 
or  oil  to  be  and  remain  there r    Answer:  Yes. 

"(9)  If  yon  have  answered  the  next  preceding 
issue  in  the  affirmative,  then  you  will  answer 
the  following  question:  Was  such  negligence 
a  proximate  cause  of  the  injury?  Answer: 
Yes 

"(10)  Did  the  defendant  have  the  said  bnild- 
iog  by  and  near  to  the  driving  shaft  of  the  en- 
gine properly  and  sufficiently  lighted?  Answer: 
No. 

"(11)  If  ^ou  find  there  was  improper  and  in- 
sufficient lighting,  was  it  due  to  negligence  on 
the  pnrt  of  defendant?     Answer:  Yes.  . 

"(12)  If  you  find  there  was  such  defective 
and  insufficient  lighting,  then  was  the  same  a 
proximate  cause  of  plaintiff's  injuries,  if  any? 
Answer :  Yes. 

"(13)  Was  plaintiff  negligent  in  causing  or 
contributing  to  cause  his  injuries  in  woiiring 
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at  the  Ice  .plant  while  under  the  influence  of 

an;  drng  or  medicine  which  rendered  him  tem- 
porarily incapable  ot  protecting  himself  against 
moving  machinery  ?     Answer:  No. 

"(13V4)  Was  plaintiff  guilty  of  negligence  in 
causing  or  contributing  to  cause  his  injury  in 
being  where  he  was  at  the  time  and  place  he 
was  injured?    Answer:  Mo. 

"(14)  The  employer  owes  a  duty  to  the.em- 
ploy6  to  ezerciae  ordinary  care  to  provide  a 
reasonably  safe  place  for  the  performance  of 
the  employe's  duty.  An  employ^  is  held  in  law 
to  assume  the  risks  arising  from  such  dangers 
as  are  ordinarily  incident  to  his  employment; 
but  he  does  not  assume  risks  from  dangers  aris- 
ing from  negligence  of  the  employer,  unless  he 
knows  thereof,  or  in  the  performance  of  the 
duties  of  his  employment  must  necessarily 
know  thereof.  Risks  from  dangers  due  to  neg- 
ligence of  the  employer  which  are  known  to 
the  employe,  or  in  the  performance  of  his  duties 
must  necessarily  be  known  to  the  employs,  are 
assumed  b^  him.  Bearing  the  foregoing  in- 
structions in  mind,  you  will  answer  the  follow- 
ing: Was  the  risk  of  plaintiff's  foot  sUpping 
at  the  time  and  place  of  its  occurrence  (if  it 
occurred)  one  of  the  risks  assumed  by  plain- 
tiff?   Answer:  No. 

"(15)  What  sum  of  money  will  fairly  and 
adequately  compensate  the  plaintiff  for  the  in- 
juries, if  any,  which  he  has  alleged  and  proved 
to  have  suffered  on  the  occasion  in  question? 
Answer  by  stating  the  amount.  In  answering 
this  question,  you  will  take  into  consideration 
as  elements  of  damage,  if  proved :  (1)  Mental 
anguish  and  physical  suffering  to  plaintiff  on 
account  of  such  injuries,  if  any,  including  such 
as  he  will,  in  reasonable  probability,  suffer 
therefrom  in  the  future,  if  any;  and  (2)  the 
reasonable  value  of  his  time  already  lost  on  ac- 
count of  such  injuries,  if  any ;  _  and  (3)  the 
reasonable  value  of  necessary  medical  attention 
on  account  of  such  injuries,  if  any;  and  (4) 
the  reasonable  value,  if  paid  now,  of  his  dimin- 
ished capacity  to  labor  and  earn  money^  in  the 
future  on  account  of  such  injuries,  if  any? 
Answer:  $7,500. 


"(16)  Was  plaintiff's  injuir  due  to  his  care- 
_issly  and  negligently  permitting  his  clothing 
to  come  in  contact  with  the  revolving  wheel  or 


piston  rod  or  other  portion  of  the  machinery? 
Answer:  No.' 

"(17)  If  you  find  that,  as  alleged  by  the  plain- 
tiff, there  was  oU  or  grease  on  the  floor  of  the 
enpne  room  when  and  where  plaintiff  was  in- 
jured, and  yon  further  find  that  the  fact  that 
such  oil  or  grease  was  there  was  negligence, 
then  in  that  event  you  will  answer  the  follow- 
ing: Was  the  presence  of  the  oil  or  grease  on 
the  floor  due  to  the  negligence  on  the  part  of 
the  employe,  Gohr,  or  the  employe,  Cannon? 
In  answer  to  this  question  you  will  write  the 
name  of  the  employe  whom  you  so  find  to  be 
negligent ;  and  it  you  find  both  of  them  to  have 
been  negligent,  then  so  state ;  and  if  you  find 
neither  of  them  to  have  been  negligent,  then  so 
state.     Answer:  Cannon  and  Gohr." 

Upon  the  foregoing  answers  the  court  ren- 
dered Judgment  for  plaintiff  for  $7,500,  from 
which  this  appeal  Is  prosecuted. 

[1]  The  first  assignment  Is  that  the  court 
erred  In  submitting  to  the  Jury  subdivision 
No.  2  of  special  Issue  No.  15,  because  there 
was  no  evidence  before  the  Jury  upon  which 
they  could  fairly  and  reasonably  find  the 
amount  of  damages  plaintiff  had  sustained. 
If  any,  on  that  accotmt  There  is  evidence 
that  plaintiff  was  earning  $14  per  week  at 
the  time  he  was  Injured,  and  there  is  evi- 
dence that  for  some  time  after  the  accident 
and  Injury  he  was  unable  to  perform  any 
labor,  and,  we  think,  suiflclent  upon  which  to 


base  a  finding  for  tbe  Talne  of  the  time  lost. 
[2]  The  second  Is  that  the  court  erred  in 
refusing  to  submit  special  Issue  requested  by 
defendant  which  reads: 

"Was  such  risk  of  slipping  in  oil  or  grease  on 
the  engine  room  floor  such  a  risk  as  was  or- 
dinarily incident  to  the  employment  in  which 
plaintiff  was  then  engaged?  Answer  'Yea'  or 
No,'  as  you  may  find  the  facts  to  be." 

The  court  did  not  err  In  refusing  this  spe- 
cial charge  because  the  Issue  Is  sufficiently* 
submitted  by  special  Issue  No.  14  of  tbe  gen- 
eral charge,  quoted  above. 

[3]  The  third  Is  that  the  court  erred  In 
refusing  to  give  the  following  special  charge: 

"Unless  you  believe  from  a  preponderance  of 
the  evidence  that  the  plaintiff  slipped  in  oil 
or  grease  and  fell,  and  that  the  accident  re- 
sulted therefrom,  as  alleged  by  him,  yon  shooM 
not  consider  any  other  issue  submitted  to  yon, 
but  retnm  a  verdict  for  the  defendant." 

It  wlU  be  noted  that  this  Is  a  special  charge 
calling  for  a  general  verdict  As  such,  it  was 
not  error  to  refuse  to  give  It  L  &  Q.  N.  By. 
Co.  V.  Beek,  179  S.  W.  699. 

The  fourth,  fifth,  and  sixth  assignments 
charge  that  the  findings  of  the  Jury  that  there 
was  a  puddle  of  grease  In  the  passageway 
by  which  he  was  caused  to  fall  into  and 
against  the  driving  rod  of  the  engine  Is  not 
supported  by  the  preponderance  of  the  evi- 
dence. We  have  carefully  read  the  entire 
statement  of  facts,  and  from  this  reading  are 
of  the  opinion  that  there  Is  sufl^cient  evidence 
to  sustain  the  allegation  of  plaintiff  that  be 
slipped  in  a  puddle  of  olL 

[4]  The  seventh  is  that  the  finding  by  tbe 
Jury  that  the  defendant  was  guilty  of  negli- 
gence In  allowing  the  puddle  of  grease  or  oil 
to  be  and  remain  upon  the  floor  Is  unsupport- 
ed by  the  evidence.  The  proposition  is  that 
unless  the  defendant  knew  of  the  existence 
of  the  defect,  or  could  have  known  of  It  by 
tbe  exercise  of  ordinary  care  on  Its  part, 
there  can  be  no  recovery.  The  statement  of 
facts  shows  only  two  ways  by  which  the  oil 
could  have  gotten  onto  the  floor  by  any  act 
of  defendant's  agents  and  employes — one 
that  the  oiler  spilled  it  there.  The  evidence 
shows  that  this  occurred  at  times,  and  that 
It  was  the  duty  of  certain  employes  to  clean 
It  up  when  it  happened,  and  the  same  rule  ap- 
plied If  the  pit  underneath  the  engine  got 
so  full  that  Is  slopped  out  over  the  sides. 
There  Is  evidence  that  upon  this  particular 
night  the  passageway  by  the  engine  was 
poorly  lighted,  and  that  tbe  man  whose  duty 
It  was  to  oil  the  engine  and  the  man  whose 
duty  It  was  to  see  that  the  oil  was  kept 
cleaned  up  were  not  at  their  posts  of  duty 
for  some  time — one  witness  said  for  40  min- 
utes. No  witness  testified  affirmatively  that 
there  was  no  oil  there  at  the  time  plaintiff 
claimed  he  slipped  xn  the  oil.  Several  tes- 
tified that  after  the  accident  there  was  oil  all 
around  the  place.  So,  wlt^  the  afl^rmatlve 
testimony  of  the  plaintiff  that  he  slipped  in 
the  oil,  together  with  the  testimony  that  nei- 
ther of  the  two  persons  whose  duty  it  waa 
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ta  k«ep  the  piemisea  clean  of  oil  were  ab- 
tendlng  to  their  duties  upon  this  night,  but 
were  drinking,  etc,  we  think  this  sufficient 
to  support  the  finding  of  the  jury  in  the  re- 
spect complained  of. 

(I,  •]  The  eighth  is  that  the  preponderance. 
of  the  evidence  is  against  the  finding  of  the 
Jnry  that  the  building  near  the  engine  and 
driving  shaft  was  not  properly  and  sufficient- 
ly lighted.  Two  witnesses  testified  that  the 
lights  were  dim.  Whitehead  testified  that 
after  the  accident  he  had  to  call  for  another 
lamp  90  be  could  see  how  to  clean  up  the  oil, 
etc.  There  were  only  four  persons  there. 
Two  testify  that  the  lights  were  dim  and  two 
that  they  were  all  right  The  two  who  tes- 
tify to  their  being  all  right  were  charged 
with  the  duty  of  keying  them  so,  and  three 
witnesses  t^tify  that  these  two  men  were 
not  about  the  work  that  night  for  some  tlm£ 
before  the  accident,  but  were  on  the  outside 
of  the  building,  drinking  beer. 

A  mere  preponderance  of  the  evidence 
would  not,  under  the  rules,  authorize  a  rever- 
sal of  this  cause,  but,  where  the  statepieut  of 
facts  shows  that  the  preponderance  and  the 
weight  of  the  evidence  Is  such  as  to  indicate 
that  the  jury  have  not  been  governed  thereby 
In  arriving  at  a  verdict,  appellate  courts  have 
authority  and  do  reverse  causes  for  new 
trials,  but  we  see  no  such  condition  Indicated 
by  this  record.  In  fact,  in  case  of  each 
material  issue,  witnesses  testify  affirmatively, 
both  ways,  and  it  seems  that  this  Is  a  case 
peculiarly  within  the  province  of  the  jury  to 
determine  the  credibility  of  the  witnesses  and 
the  weight  fo  be  given  to  their  testimony, 
and,  since  the  jury  have  resolved  It  In  favor 
of  the  plalntlfC,  we  cannot  disturb  their  ver- 
dict 

The  other  assignments  from  8  to  14,  incla- 
sive,  attack  the  findings  of  the  jury  In  the 
same  way;  that  is,  that  such  findings  "are 
without  evidence  to  support  them"  or  such 
findings  are  against  the  weight  or  the  pre- 
ponderance of  the  evidence,  etc.  We  fall  to 
see  how  it  could  serve  any  good  purpose  for 
this  court  to  go  through  the  statement  of 
facta  and  call  out  and  quote  the  testimony  of 
the  witnesses,  and  the  circumstances  which 
support  these  findings;  so,  applying  the  ob- 
servations next  above  to  the  other  assign- 
ments,   we  ovenaile  them   without  further 


comment. 
Affirmed.  ^'   ty 
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PBUDBNTIAL  tlFB  INS.  CX>.  OIT  TBXAB 

T.  PEARSON.    (No.  1018.)  • 

(Court   of  Civil   Appeals   of  Texas.    AmarDlo. 

Jnne  28,  1916.    Rehearing  Denied 

Oct  4, 1916.) 

i.  COBFOEATIORB  <«s»90(2)— CaPTTAI.   StOOK— 

How  Paid— "MoN«T  Paid"— "Pbopkbtt  Ao- 

TUAIXT  REOKIVKD." 

A  note,  even  if  secured  by  trust  deed,  is 
neither  money  paid  nor  property  actually  re- 


ceived within  Const,  art  1%  |  6,  providing  that 
no  corporation  shall  issue  stock  except  for 
money  paid,  labor  done,  or  property  actually 
received,  and  a  corporation  cannot  accept  a 
naked  note  for  stock. 

[Bd.  Note.— For  other  cases,  see  Corpoiations, 
Cent  Dig.  \  445;    Dec.  Dig.  «=99(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  ActnaUy  Receive ;  Sec- 
ond Series,  Money  Paia.] 

2.  CONISACTS         «=»137(1)— CONSrDEBATIOW— 

Pabtial  IixEOALrnr— Bvfbct. 
If  any  part  of  consideration  in  a  contract 
is  illegal  and  not  severable,  the  whole  considera- 
tion is  void,  whether  the  illegality  arises  from 
statate  or  common  law. 

[Ed.  Note.— For  other  cases,  see  Ck>ntracts, 
Cent.  Dig.  f{  701,  70^712;  Dec.  Dig.  «=» 
137(1).] 

3.  Insdranob  «=a33— Stock— Oonsidkbatior 
— Pabtial  It.t.higautt. 

Although  Rev.  St.  art  4711,  provides  that 
the  eapital  stock  of  insurance  companies  may 
oomsist  of  valid  first  mortgages  on  realty,  an 
insurance  ooinpany  cannot  in  view  of  Const 
art.  12,  \  6,  issue  stock  for  note  and  trust  deed, 
though  It  could  invest  in  such  security  after 
the  stock  was  paid. 

[Bid.  Note.— For  other  cases,  see  Insuiaace, 
Cent  Dig.  f  38;   Dec.  Dig.  «=>33.] 

4.  COBPOBATIonS      «=»10d— ClIARTBK— FOBFBI- 

ttibbt-Wbo  Mat  Sub— Pabtibs  ut  Pabi  Da- 

UCTO. 

A  corporation  is  particularly  charged  with 
knowledge  of  its  powers.  In  view  of  Vernon's 
Seyles'  Ann.  Civ.  St  1914,  arts.  1146,  1147. 
as  to  forfeiture  of  charter  for  illegal  issuance 
of  stock,  and  therefore  cannot  defeat  a  sub- 
scriber's action  to  cancel  a  note  and  trust  deed 
given  for  stock,  which  it  was  illegal  for  the 
corporation  to  accept,  on  the  ground  that  the 
plaintiS  was  in  pan  delicto  with  it 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SI  456-458;    Dec  Dig.  <S=»106.1 

5.  COKFOKATIONB    «=>99(1)— CUPITAI.    STOOK— 

How  Paid — "Loak." 
Corporation,  empowered  to  issue  stock  only 
for  money,  labor,  or  property  received,  having 
illegally  accepted  note  and  trust  deed  for  stock, 
cannot  defeat  the  maker's  suit  for  cancellation 
on  the  ground  that  the  transaction  was  a  loan. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
(3ent  Dig.  |  444;   Dec  Dig.  <8=39g(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Loan.] 

6.  COBPORATIONS   «=>00(1)— Capitai,  Stook— 
How  Paid — "Innocent  Pvbchabeb." 

Neither  is  the  company  an  innocent  pur- 
chaser. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  }  444;    Dec  Dig.  <g=>99(i:K 

For  other  definitions,  see  Words  and  Phrases, 
.-First  and  Second  Series,  Innocent  Purchaser.] 

\'Srror  from  District  Court,  Hale  County; 
R.  O.  Joiner,  Judge. 

Suit  by  H.  S.  Pearson  against  the  Pruden- 
tial Life  Insurance  Company  of  Texas.  De- 
cree for  plalntUI,  and  defendant  brings  error. 
Affirmed. 

Jas.  A.  King,  of  Floresvllle,  and  Mathes 
ft  Williams,  of  Plalnvlew,  for  plaintiff  in  er- 
ror. Madden,  Trulove,  Rybum  &  Pipkin,  of 
Amarillo,  and  C.  D.  Russell  and  L.  R.  Pear- 
son, both  of  Plalnvlew,  for  defendant  in  er- 
ror. 


dts»Vor  other  cases  le*  same  topic  and  KBT-NTJMBEIR  in  all  K«T-Numbered  Digasti  and  Indens 
188  S.W.-nS3         *AppUcatloB  for  writ  ot  error  pending  in  Bnpnsu  Court 


Digitized  by 


Google 


514 


188  SODTHWBSTBSRN  REPORTER 


(Tes. 


HENDRICKS,  3.  This  suit  was  bronght 
by  H.  S.  Pearson,  in  the  district  court  of  Hale 

(county,  Tex.,  to  rescind  a  subscription  coq:: 
tract  to  16  shares  of  stock  oTtbe  Prudential 
Life  Insurance  Company  of  Texas,  and  to 
cancel  a  note  for  $3,200,  representing  the 
purchase  price  of  said  stock,  and  an  accom- 
panying deed  In  trust  on  640  acres  of  land, 
executed  to  secure  said  note.  The  plaintiff, 
Pearson,  alleged  elements  of  fraud,  consist- 
ing of  certain  representations  relied  upon  by 
him  In  executing  the  subscription  contract, 
note  and  mortgage.  The  court,  on  the  theory, 
evidently,  of  the  invalidity  of  the  note  and 
deed  in  trust  as  being  in  violation  of  the 
Constitution  having  been  given  in  considera- 
tion for  the  issuance  and  delivery  of  the 
stock,  peremptorily  instructed  a  verdict  in 
favor  of  the  plaintiff  for  cancellation.  In 
this  cause  the  stock  was  actually  issued  and 
delivered,  and  the  note  and  deed  In  ttust 
were  actually  executed,  one  for  the  other. 
yf  [1]  "No  corporation  shall  issue  stock  or 
bonds,  except  for  money  paid,  labor  done  or 
property  actually  received,  and  all  fictitious 
increase  of  stock  or  indebtedness,  shall  be 
void."     Article  12,  f  6,  State  Constitution. 

It  is  argued  that  the  note  and  deed  in 
>w  trust  given  for  the  stock  constituted  "prog- 
^  «rty"  within  the  meaning  of  the  constitution- 
al provision.  On  this  question,  that  the  note 
;/  and  deed  In  trust  constituted  property  with- 
in the  meaning  of  the  constitutional  provi- 
sion, the  following  Texas  authorities  are  cit- 
ed for  the  purpose  of  enforcing  the  point; 
Cole  V.  Adams,  92  Tex.  171,  46  S.  W.  790; 
O'Bear-Nester  Glass  Co.  v.  Antlexplo  Co., 
101  Tex.  432,  lOS  S.  W.  967,  109  S.  W.  %1, 
16  L.  B.  A.  (N.  S.)  620,  130  Am.  St  Rep.  865; 
AggB  V.  Shackelford  Co.,  86  Tex.  145, 19  S.  W. 
1085 ;  Ft.  Worth  Imp.  Dlst  No.  1  v.  City  of 
Ft  Worth,  106  Tex.  148, 168  S.  W.  164,  48  L. 
R.  A.  (N.  S.)  994. 

The  Supreme  Court,  in  the  case  of  Cole  v. 
Adams,  92  Tex.  171,  46  8.  W.  790,  mpra, 
held  that  an  option  contract  and  a  con- 
struction contract  constituted  such  property 
when  transferred  to  the  corporation  for  stock 
as  not  to  be  inhibited  by  the  provision  of  the 
Constitution  and  could  be  lawfully  accepted 
by  the  corporation  in  exchange  for  its  stock. 

mie  case  of  Aggs  v.  Shackelford  County, 
86  Tex.  145,  19  S.  W.  1085,  supra,  holds  that 
a  mortgage  is  property  within  the  meaning  of 
the  article  of  the  Constitution  which  provides 
that  no  person's  property  shall  be  taken, 
damaged,  or  destroyed,  for,  or  applied  to 
public  use,  without  adequate  compensation. 
The  ease  of  Ft  Worth  Imp.  IMst  No.  1  v. 
City  of  rt  Worth,  106  Tex.  148,  158  S.  W. 
164,  48  L.  R.  A.  (N.  S.)  994,  reiterates  the 
doctrine.  The  case  of  O'Bear-Nester  Glass 
Co.  V.  Antlexplo  Co.,  101  Tex.  431,  108  S.  W. 
967,  109  S.  W.  931,  16  L.  B.  A.  (N.  S.)  520, 
130  Am.  St  Rep.  866,  though  it  held  that  on 
unpatentable  secret  formula  was  not  the 
character  of  property  which  could  be  trans- 


ferred for  stock,  is  dted  as  disclosing  the 
purpose  of  the  convention  in  enacting  the 
constitutional  provision  in  question  and  that 
the  particular  note  and  mortgage  constitutes 
such  property,  the  transfer  of  wlilch  fdr 
stock  is  consistent  with  the  spirit  and  pur- 
pose of  the  enactment 
r  No  one  Ixn  question  the  general  prln^le 
that  a  note,  and  deed  in  trusC'consUtute 
Vproperty;  however,  as  applied  to  this  rec- 
ord. Is  it  the  species  of  property  for  wbidi 
a  corporation  could  issue  its  stock,  and  not 
excluded  by  the  nomenclature  of  the  Consti- 
tution? The  Issuance  of  the  stock  must  be 
for  "money  paid,"  "labor  done,"  or  property 
"actually  received."  We  are  remitted  to 
our  own  courts  as  to  the  solution  of  the 
question. 

If  you  shear  the  mortgage  from  the  trans- 
action, the  Issuance  of  stock  for  the  note  is 
prohibited ;  the  note  is  ndther  "money  paid'' 
nor  property  "actua^i,  yegfelved" 'Within  the 
constitutional  'provision.  McCarthy  v.  Texas 
Loan  &  Guaranty  Co.,  142  S.  W.  97;  Mason 
V.  First  National  Bank  of  Paint  Rock,  156 
S.  W.  366;  San  Antonio  Irrigation  Ca  v. 
Deutschmann,  102  Tex.  201,  105  S.  W.  486. 
114  8.  W.  1174. 

The  case  of  McOirthy  ▼.  Texas  Loan  te 
Guaranty  Co.,  supra,  though  comparatively 
recent  is  90  forcibly  argued,  and  aptly  pre- 
sented, by  Justice  Higglns  of  the  El  Paso 
court  on  that  side  of  the  question  as  to  be- 
come a  leading  case  on  the  particular  sub- 
ject Two  questions  were  decided:  1.  c 
whether  a  promissory  note  would  be  "money 
paid,"  or,  if  not  was  it  "property  actually 
received,"  when  contracted  to  be  executed 
In  consideration  of  the  future  issuance  of 
stock?  These  were  the  sole  questions  in- 
volved, which,  with  the  flat  of  approval  by 
the  Supreme  Court  in  denjrlng  the  writ  of 
error,  forecloses  further  argument  as  to 
whether  a  note  could  be  used  for  the  purpose 
indicated.  McCarthy  agreed  to  take  26,000 
shares  of  stock  for  $312,500,  the  greater 
part  of  which  was  to  be  paid  by  the  executi<m 
of  promissory  notes,  "to  be  Indorsed  by  a 
solvent  indorser,"  the  Imlance  cash.  There 
was  a  $37,500  note,  payable  to  the  order  of 
one  Routt,  an  agent  of  the  Guaranty  Com- 
pany, in  selling  the  stock,  and  which  repre- 
senteid  the  commls^on  due  Routt  for  making 
the  sale.  The  action  was  one  of  spedflc  per- 
formance to  require  the  corporation  to  de- 
liver the  stock  according  to  agreement,  "and 
the  notes  and  cash  were  tendered  appellee 
and  demand  made  tliat  the  stock  be  issued 
and  attached  to  the  note  (as  collateral  se- 
curity) in  accordance  with  the  contract" 
Justice  Higglns  said,  in  regard  to  the  issu- 
ance of  stock  for  money  paid: 

"The  fact  that  the  notes  to  be  given  by  Mc- 
Carthy were  to  be  indorsed  •  •  •  and  se- 
cured by  a  pledge  of  the  stock,  does  not  in  any 
wise  affect  the  quesdon.  If  It  is  permissible 
to  accept  notes  at  all,  unsecured,  as  well  aa  se- 
cured, notes  oonld  be  accepted." 


Digitized  by 


Google 


Tex.) 


PBUDENTIAI.  LIFE  INS.  CO.  T.  PEARSON 


515 


With  reference  to  the  position  that  sach 
notes  would ,  constitnte  "property  actually 
received,"  it  was  said: 

"It  is  true  a  promissory  note  is  'proi)erty' 
in  one  sense  of  the  word,  as,  for  Instance,  when 
it  is  in  the  hands  of  a  third  person.  It  has  fre- 
quently been  so  held ;  bat,  as  between  the  orlg- 
ioal  parties  to  the  same,  it  is  but  a  mere  evi- 
dence of  indebtedness,  and  it  would  be  a  strained 
and  unnatural  interpretation  of  the  Constitution 
to  hold  tliat  it  was  there  used  in  the  sense  con- 
tended for  by  appellants.  To  so  hold  would 
be  to  say  that  in  one  breath  the  organic  law 
expressly  refused  to  accept  it  as  'money  paid,' 
and  in  the  next  breath  permitted  it  under  the 
guise  of  luroperty,  thus  convicting  the  framers 
of  the  Constitution  of  a  palpable  inconsistency." 

If  the  notec;  in  that  case  secured  by  a 
"solvent  taidoner,"  had  been  the  character 
of  property  responsive  to  the  constitutional 
provision,  it  is  clear  the  court  would  have  re- 
quired the  corporation  to  issue  the  stock, 
because  the  contract  was  not,  nor  probably 
could  have  been,  questioned  otherwise; 
which  opinion,  with  the  approval  of  the  Su- 
preme Court,  as  persuasive  (ft  this  question, 
if  it  applies,  requires  us  to  follow  it 

Plaintiff  in  error,  however,  argues  tbat, 
because  in  this  case  a  deed  in  trust  on  prop- 
erty double  in  value  the  amount  of  the  debt, 
with  a  note,  was  also  given,  for  the  stock, 
tbat  fact  adds  strength  to  the  conteation 
that  both  note  and  mortgage  constitute  such 
property. 

It  Is  unnecessary  to  review  thei  historical 
'Conception  and  development  in  equity  which 
changed  a  mortgage  as  a  conreyance  and 
transfer  of  title  to  property  to  tbat  of  a 
mere  security  for  the  debt  A  mortgage,  ap- 
parently easy  to  define,  is  one  of  the  most 
puzzling  concepts  in  the  law  to  express. 
Lord  Denham  said: 

"It  is  very  dangerous  to  attempt  to  define  the 
precise  relation  in  which  mortgagor  and  mort- 
gagee stand  to  each  other  in  any  terms  than 
those  .very  words" — i  e.,  mortgagor  and  mort- 
gagee.   Jones  on  Mortgages,  voL  1,  !  16. 

As  an  incident  to  the  debt  following  it  as 
the  shadow  follows  the  substance,  we  at 
least  know  that  no  title  passes  to  anything. 
Of  course  there  is  a  right  constituting  an 
interest  in  laud  to  the  extent  that  it  i»  sub- 
ject tO'  our  registration  statute.  Moran  v. 
Wheeler,  87  Tex.  179,  27  S.  W.  54.  But  to 
say  that  the  nature  of  the  right  or  interest 
lu  the  land  disassociated  from  title  consti- 
tute a  transfer  of  anytliing,  as  that  it  could 
be  characterized,  when  stock  is  given  in  ex- 
cbauge  for  the  same,  as  "property  actually 
received,",  would  require  more  explanation 
and  analysis  than  we  are  able  to  give.  The 
land  is  the  fund  to  be  subjected  to  the  debt 
ond  the  right  exists  to  impound  it  for  tbat 
purpose,  as  an  Incident  to  the  debt  If  the 
note,  as  held  in  tlie  McCarthy  Case,  supra, 
is  neither  "money  paid"  nor  proi>erty  "ac- 
tually received,"  would  a  note  with  its  in- 
cident, the  mortgage,  constitute  "property 
actually  received?"  The  term  "property  ac- 
tually received,"  as  a  consideration  for  the 
Issuance  of  stock,  would  suggest  the  idea 


of  a  passing  of  title  to  proi>erty,  legal  or 
equitable,  and  whether  the  property  was 
real  or  personal,  tangible  or  intangible,  ac- 
cording to  the  reas<Hiing  of  the  particular 
opinion,  though  probably  not  necessary  for 
us  to  decide.  If  a  note,  with  a  solvent  in- 
dorser,  which  is  a  mere  evidence  of  a  right 
of  indebtedness,  would  not  coD&tltute  "pr<^ 
erty  actually  received,"  then  a  note,  with  a 
mortgage  as  security,  would  fall  within  the 
same  category.  The  case  of  Cole  v.  Adams, 
92  Tex.  171,  4S  S.  W.  790,  holding  that  an 
option  contract  and  a  construction  contract 
and,  by  Inference  any  other  chose  in  action, 
when  transferred  and  delivered  in  considera- 
tion of  the  Issuance  of  stock,  present  a  dif- 
ferent question,  u];)on  analysis,  than  the  one 
we  have  in  this  record.  The  title  to  the 
property,  though  a  chose  in  action,  passed. 
In  this  case  a  right  passed,  which  may  of 
course,  be  termed  property,  but  not  property 
"actually  received,"  when  you  construe  the 
Constitution  as  a  whole.'  The  note  itself  ia. 
prohibited  as  J^money_Bajld.".;  the  "mortgage 
follows  the  note.  Justice  Hlggins  remarked 
in  the  McCarthy  Case,  supra,  that,  to  hold  in 
one  breath  that  the  Constitution  condemns 
the  note  as-  "money  paid,"  and,  in  the  next 
breath,  is  good  as  property  "actually  re- 
ceived," would  convict  the  framers  of  the 
Constitution  of  an  irreconcilable  inconsist- 
ency. If  the  debt  necessary  to  exist  in  order 
to  have  a  mortgage  (regarding  the  latter  as 
merely  Incident  to  the  debt),  is  neither  "mon- 
ey paid"  nor  property  "actually  received," 
it  would  seem  to  follow  logically  that  the 
mortgage  must  fall  with  the  note. 

[2]  Again,  if  any  part  of  the  considera-j 
tion  In  a  contract  is  illegal,  if  not  severable,  ( 
the  whole  consideration  Is  void.     It  matters 
not  whether  it  is  Illegal  because  it  consists 
in  some  act  prohibited   by  statute  or  con- 1 
demned  by  the  common  law.     Seellgson  v. 
Lewis  &  Williams,  66  Tex.  217,  57  Am.  Rep. 
593;    Wegner   Bros.   v.   Biering  &   Co.,   66 
Tex.  607;    Edwards  County  v.  Jennings,  89 
Tex.  618,  53  S.  W.  1053. 

[3]  As  to  plaintiff  in  error's  second  prop- 
osition, on  a  different  phase  of  the  same 
question,  it  is  argued  that  the  constitutional 
provision  will  not  be  construed  to  forbid  the 
acceptance  of  securities  in  which  it  must 
immediately  reinvest  its  funds,  and  the  fol- 
lowing statute  is  quoted:  .Article  4711  of  the 
Revised  Statutes,  applicable  to  insurance 
companies,  provides': 

"The  capital  stock  of  a  company  shall  con- 
sist— first,  in  lawful  money  of  the  United  States ; 
or,  second,  in  the  bonds  of  this  state  or  any 
county  or  incorporated  town  or  city  thereof,  or 
the  stock  of  any  national  bank;  or,  third,  in  first 
mortgages  upon  unincumbered  real  estate  in  this 
state,  the  title  to  which  is  valid,  and  the  market 
value  of  which  is  double  the  amount  loaned 
thereon,  exclusive  of  buildings,  unless  such  build- 
ings are  insured  in  some  responsible'  company 
and  the  policy  or  policies  transferred  to  the  com- 
pany taking  such  mortgage." 

Evidently  the  third  subdivision,  vrith  which 
we  are.  only   concerned,  in  regard  to  the 
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capital  stock  of  Insarance  companies  con- 
sisting of  first  mortgages  npon  nnlncombered 
real  estate,  means  mortgages  where  either 
the  company  has  loaned  a  part  of  its  capital 
stock,  producing  the  mortgage,  or  invested  a 
part  of  its  capital  stock  in/  the  purchase  of 
such  mortgages  from  others,  where  the'  mar- 
ket value  of  the  land  is  double  the  amount 
"loaned  tbereon."  We  do  not  understand 
that,  in  reality,  plaintiff  In  error  contends 
that  a  proper  construction  of  the  statute 
would  be  that  it  in  terms  gives  the  right  to 
receive  mortgages  executed  by  a  subscriber 
in  considerfition  for  the  stock;  but  that, 
the  corporation  having  the  right  to  loan  Its 
capital  stock,  evidenced  by  such  mortgage, 
or  invest  It  in  purchasing  mortgages  from 
others,  this  right  of  tran&mutation  of  the 
capital  stock,  or  acquisition  of  mortgages 
with  such  funds,  inherently  carries  the  right 
in  the  first  Instance  to  exchange  the  stock 
to  the  subscriber  for  his  note  and  mortgage 
on  his  property;  that  equity  looks  to  the 
substance  and  not  to  the  form  of  the  trans- 
action. 

The  trouble  with  this  argument  is,  U  we 
start  with  the  premise,  if  correct,  that  the 
execution  and  delivery  of  a  note  and  mort- 
gage Jfl_neitliMr-'^oney  paid"  nor  "property 
actually  rec^ved"  by  a  corporation,  in  con- 
sideration fofHie  issuance  and  delivery  of 
its  stock,  the  other  conclusion  derivable  from 
I  the  right  of  the  transformation  of  property. 
Would  not  follow.  Suppose  the  Legislature 
a^d  added  another  class  of  property,  and  had 
prescribed  that  the  capital  stock  of  an  incor- 
poration may  also  consist  of  promissory  notes 
with  "solvent  indorsers":  Could  courts  say 
that,  having  the  right  to  buy  notes,  with 
solvent  indorsers  with  its  capital  stock,  that 
such  a  corporation  would  also  have  the  con- 
vertible right,  in  the  first  instance,  to  take  the 
notes  in  consideration  for  the  issuance  of  the 
stock?  Clearly  not.  Other  insurance  stat- 
utes cited  by  plaintiff  in  error  are  not  nec- 
essary to  discuss. 

r  [4]  It  is  assigned  that  the  defendant  In  er- 

/ror  could  not  maintain  this  action  in  a  court 

/  of  equity,  for  the  purpose  of  canceling  the 

/    instruments  in  question,  for  the  reason  that, 

^  if  the  contract  is  illegal,  the  parties  thereto 

are  in  pari  delicto. 

We  take  It  that,  if  the  Constltutimi  actu- 
ally condemns  the  issuance  of  stock  for  the 
character  of  instruments  in  question,  it  is  a 
benefit  to  the  insurance  company  and  the 
stockholders  and  policy  holders  in  said  cor- 
poration to  have  the  law  manifest  its  decree 
as  expeditiously  as  possible.  The  Supreme 
Court  of  Massachusetts,  in  the  case  of  Amer- 
ican Tube  Works  v.  Boston  Machinery  Co., 
139  Mass.  11,  29  N.  E.  65,  said: 

;  "  •  •  •  Where  one  has  been  held  to  be 
deemed  a  stockholder  by  estoppel,  there  has  been 
B  lggaL.£ceation  of  the  capital  stock.  •  *  • 
But  where  the  issue  of  the  shares  is  illegal, 
where  no  sufficient  steps  have  been  takenljrujr 
thorize  the  creation  of  Ae  capital  stock,  where 


a  person  has  acted  and  been  treated  sa  a  stock^ 
holder  in  respect  to  shares  which  the  company! 
had  no  power  to  issue,  and  where  the  shares  \ 
cannot  legally  exist,  the  person  taking  them  can-  j 
not,  by  estoppel  or  otherwise,  become  a  membec^ 
in  respect  to  them." 

By  virtue  of  article  1146,  Vernon's  Sayles' 
Bevised  Civil  Statutes,  vol.  1,  any  corpora- 
tion which  violates  the  provisions  of  that 
article  In  Issuing  stock,  except  for  "money 
paid,  labor  done  or  property  actually  receiv- 
ed," may  be  subject  to  a  forfeiture  of  Its 
charter  by  appropriate  proceeding.  Article 
1147  makes  It  the  duty  of  the  Attorney  Gen- 
eral of  the  state,  in  certain  proceedings,  to 
also  cancel  any  stock  issued  In  violation  of 
law.  Pomeroy,  Equity  Jurisprudence,  toL  2, 
§  941,  says: 

"Even  where  tbe  contracting  parties  are  in 
pari  delicto,  the  courts  may  interfere  from  mo- 
tives of  public  policy.  Whenever  public  policy 
is  considered  as  advanced  by  allowing  either  par^ 
ty  to  sue  for  relief  apainst  the  transaction,  then 
relief  is  given  to  hui.  In  pursuance  of  this 
principle,  and  in  compliance  with  the  demands 
of  a  higher  public  policy,  equity  may  aid  a  party 
equally  guilty  with  his  opponent,  not  only  by 
canceling  and  ordering  a  surrender  of  an  execu- 
tory agreement,  but  even  by  setting  aside  an 
cxecnted  contract,  conveyance,  or  transfer,  and 
decreeing  the  recovery  back  of  money  paid  or 
property  delivered  in  performance  of  the  agree- 
ment" 

Marriage,  brokerage  contracts,  and  usuri- 
ous agreements  are  examples.  Of  course 
usury  contracts  have  a  presumed  element  of 
duress  which  does  not  strictly  enter  into ' 
this  contract;  but  the  policy  of  permitting  an 
action  of  this  character,  which  in  its  result, 
carries  with  it  an  enforcement  of  the  Consti- 
tution, and  presumably  a  sound  public  policy. 
Is  to  be  approved  rather  than  reprobated. 

Policy  holders,  and  stockholders  of  valid 
stock,  are  affected  by  the  fact  that  there  is 
void  stock  outstanding  in  a  corporation,  in 
which  they  are  indirectly  interested,-  aod, 
viewing  the  securities  in  the  hands  of  the 
insurance  company  as  absolutely  void,  the 
quicker  the  void  stock  is  off  the  books  and 
other  stock  equivalent  thereto  is  validly  sold, 
the  quicker  the  company  would  have  an  en- 
hancement of  its  assets  in  compliance  with 
law. 

In  this  case  we  assume  that  neither  party, 
as  a  question  of  scienter,  really  intended  to 
violate  the  provision  of  the  Constitution ;  It 
must  be  remembered  that  the  Constitution 
prohibits  the  corporation  from  issuing  the 
stock,  in  mandatory  terms.  It  should  know 
the  law's  commands.  If  by  comparison  of 
duty  according  to  the  law's  mandates,  be- 
tween these  litigants,  you  could  raise  an 
equity  in  favor  of  one  against  the  other,  and 
make  one  more  culpable  than  the  other,  the 
company  should  know  better  than  the  sub- 
scriber. 

The  defendant  in  error  has  an  outstanding 
five-year  note  and  his  land  fastened  with 
an  apparent  lien — a  cloud  npon  his  title — 
which.  If  the  principle  of  abatement  Invoked 
by  plaintiff  in  error  was  adopted,  he  would 
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bare  to  await  the  belated  matnrity  of  the 
note  and  an  action  at  law  by  the  Insurance 
company,  upon  the  same,  before  he  could  ob- 
tain relief,  by  resistance,  In  that  proceeding. 
Beer  v.  Landman,  88  Tex.  467,  31  S.  W.  805, 
which,  upon  close  reading,  is  not  an  author- 
ity for  plaintiff  In  error,  as  applied  to  this 
record.    See  Pomeroy,  vol.  2,  §  939. 

The  action  to  cancel  the  note  and  deed  of 
trust  is  not  brought  to  enforce  an  Illegal 
contract  or  any  right  arising  out  of  it.  The 
defendant  in  error  seeks  to  annnl  instru- 
ments which  plaintiff  in  error  holds,  clouding 
the  title  of  land,  for  which  there  was  no 
consideration  and  wliich  the  Cionstltution 
prohibits  the  company  from  receiving 
Where  the  contracts  or  transactions  are  pro- 
hibited by  statute  for  the  sake  of  protecting 
one  set  of  men  from  another  set  of  men,  the 
one  from  their  situation  and  condition  being 
liable  to  be  oppressed  or  imposed  upon  by 
the  otiier,  there  the  parties  are  not  in  pari 
d^cto.  In  furtherance  of  the  policy  of  the 
statutes,  the  person  Injured,  after  the  trans- 
action is  finished  and  completed,  may  bring 
his  action  and  defeat  the  contract  Ameri- 
can Ins.  Co.  y.  Bertram,  163  Ind.  61,  70  N. 
E.  258.  64  U  R.  A.  936.  This  U  an  inter- 
esting case,  where  a  itoUcy  of  insurance  was 
wrlttai  in  violation  of  a  statute  prescrib- 
ing a  penalty  for  securing  such  a  policy.  In 
furtherance  of  the  policy  of  the  law,  an  in- 
nocent party  Induced  to  make  such  contract 
may  bring  his  action  to  defeat  the  contract. 

In  this  case  the  Constitution  in  terms  is 
not  againpt  the  making  of  the  note,  or  the 
mortgage  by  Pearson,  but  it  is  against  the 
insurance  company  issuing  such  stock.  It 
is  the  stock  which  is  void  by  virtue  of  the 
law,  hence  when  it  so  issued  there  was  no 
consideration  for  the  notes  and  deed  in  trust 
We  think  in  furtherance  of  the  policy  of  the 
law  suits  of  this  kind  will  be  entertained. 

The  case  of  Qeneral  Bonding  &  Casualty 
Company  v.  Mosely,  174  S.  W.  1034,  is,  in 
some  respects  on  the  facts,  similar  to  this 
case;  and  the  enunciation  of  the  principle 
as  applied  to  the  questions  involved  herein 
is  the  same.  A  writ  of  error  was  granted 
by  the  Supreme  Court  in  that  cause  (183  S. 
W.  xvi),  however,  upon  an  element  that  does 
not  enter  into  this  case.  The  Organization 
Company,  in  that  case,  according  to  the 
pleading,  and  some  offered  testimony  which 
was  rejected  by  the  trial  court,  at  the  time 
of  the  incorporation  of  the  Casualty  Com- 
pany, paid  the  amount  of  Mosely's  subscrip- 
tion to  the  corporation  at  the  time  the  char- 
ter was  granted;  the  money  so  paid  was 
with  the  understanding  that  in  the  event 
Moaely  executed  his  note  and  deed  in  trust 
for  the  stock,  it  was  to  be  retomed,  and  this 
court  treated  it  as  a  voluntary  payment 
with  which  Mosely  had  no  contractual  con- 
nection, and,  that  as  a  last  analysis  the 
stock  was  inued  for  the  note  and  deed  in 


trust    The.  Supreme  Court,  in  granting  the 
writ,  used  this  language: 

"We  are  of  opinion  that  the  Casualty  Com- 
pany was  entitled  to  establidi  that  the  stock 
subscription  was  folly  paid  by  others  for  Mosely 
before  the  Bto<^  was  issued.  If  it  was  so  paid 
it  satisfied  the  subscription  as  between  the  com- 
pany and  Mosely,  and  the  company  was  entitled 
to  recover  upon  the  note  given,  in  our  opinion, 
unless  it  is  subject  to  cancellation  for  fraud." 

We  make  this  explanation  in  view  of  the 
similarity  of  the  cases. 

[(,  8]  It  is  argued  that  the  transaction  in 
this  record  constituted  a  loan;  and  it  is  fur- 
ther contended  that  the  insurance  company 
is  also  an  innocent  purchaser.  Without  dis- 
cussion, these  contentions  are  overruled. 

The  Judgment  of  the  trial  court  is  aflBrmed. 


DDTRO  T.  GULF,  0.  &  8.  F.  B.  CO. 
(No.  70.) 

(Court  of  CivH  Appeals  of  Texas.    Beaumont 

March  23,  1916.    Behearing  Denied 

Oct  6,  1916.) 

1.  Mastxb  and  Sebvant  «=>110,  235(6)— Sato 
Placx  to  Wokk— Right  of  Sebvant  to  As- 

BCHB. 

A  railroad  owed  its  lineman  riding  in  its 
engine  to  inspect  its  telegraph  wires  the  duty 
to  use  ordinary  care  to  furnish  a  safe  place  to 
work,  and  the  lineman  had  the  right  to  believe 
the  road  had  performed  its  duty. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  214,  214^,  713;  Dec 
Dig.  <S=>110,  235(5).] 

2.  Mabteb  and  Sebvant  4=s269— Injubieb  to 
Sebvant— EviDKNcx. 

In  an  action  for  personal  injuries  to  a  rail- 
road's Unentan  riding  in  an  engine  cab  to  in- 
spect wires  and  struck  in  the  forehead  while 
passing  bridge,  testimony  that  there  were  swing- 
ing scaffolds  in  the  bridge  for  purposes  of 
painting  a  day  before  the  accident  was  not  too 
remote  from  the  time  of  his  injury  for  submis- 
sion to  the  jury  as  to  what  caused  such  injury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  912;  Dec.  Dig.  «=»269.] 

8.  Maoteb  and  Sebvant  <S=a286(30)— Inju- 
ries TO  Sbbvant-^ctestion  fob  Jdbt. 
In  a  railroad  lineman's  action  for  injury 
while  riding  in  an  engine  cab  to  inspect  wires, 
his  forehead  being  struck  and  skull  crushed  in 
as  the  engine  passed  the  bridge,  case  held  for 
the  jury  under  the  evidence  bearing  on  the 
road's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,   Cent   Dig.   {   1022;    Dec.   Dig.   «s> 
286(80).] 
Brooke,  J.,  dissenting. 

Appeal  from  District  Court  Montgomery 
County;   L.  B.  Hlghtower,  Judge. 

Suit  by  C.  L.  Detro  against  the  Gulf,  Colo- 
rado &  Santa  F6  Railroad  Company.  Vtam 
a  Judgment  for  defendant,  plaintiff  api)eals. 
Reversed  and  remanded. 

C.  W.  Nugent  of  Houston,  and  0.  A. 
Toler,  of  Conroe,  for  appellant  F.  J.  ft  0. 
T.  Duff,  of  Beaumont,  and  W.  N.  Foster,  of 
Conroe,  for  appellee. 

MIDDLBBROOK,  J.  This  suit  was  ffled 
in  the  district  court  of  Montgomery  county, 
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Tez.,  by  the  appellant,  C.  L.  Detro,  against 
the  appellee,  the  Gulf,  Colorado  &  Santa  T6 
Railway  Company,  for  damages  for  Injuries 
received  while  an  employe  of  the  appellee, 
riding  on  one  of  the  engines  of  the  appellee, 
with  the  authority  and  permission  of  the  ap- 
pellee, and  in  the  discharge  of  the  general 
duties  of  appellant,  he  alleging  that  his  in- 
juries were  caused  by  being  struck  on  the 
bead  by  a  timber  or  some  other  hard  sub- 
stance suspended  from  the  top  or  fastened  to 
the  side  of  appellee's  bridge  over  Trinity 
river,  alleging  that  said  timber  or  hard  sub- 
stance had  been  negligently  and  carelessly 
left  in  its  position  by  the  agents,  servants, 
and  employes  of  appellee  railway  company, 
and  that  as  a  result  of  said  negligence,  with- 
out fault  on  appellant's  part,  appellant  was 
seriously  and  permanently  injured. 

Appellee  answered  by  general  demurrer 
and  general  denial,  and  further  that  settle- 
ment bad  been  had  with  appellant,  also  that 
if  the  api>ellant  was  injured  in  the  way  and 
manner  claimed,  that  the  Injuries  were  the 
result  of  his  own  negligence  in  the  way  and 
manner  in  which  he  was  riding  upon  the. 
engine  at  the  time,  in  that  he  was  leaning 
out  of  the  same,  and  was  guilty  of  contrib- 
utory negligence,  which  was  the  cause  of  his 
injury. 

Said  cause  was  tried  before  a  Jury  up  to 
the  conclusion  of  all  of  the  testimony,  at 
which  time  the  court  peremptorily  instructed 
the  Jury  to  return  a  verdict  for  defendant, 
which  was  accordingly  done.  Motion  for 
new  trial  was  seasonably  filed,  by  appellant, 
and  was  by  the  court  overruled,  and  the 
cause  is  now  before  this  couit  for  revision. 

The  undisputed  facts  show  appellant  to 
have  been  on  the  engine  of  the  defendant 
company  at  tlie  time  he  was  injured,  by 
special  permit  of  the  company.  He  was 
division  lineman  for  the  defendant  company, 
and  it  was  his  duty  to  keep  up  the  company's 
telegraph  wires  from  Beaumont  to  Somer- 
vilie,  and  he  was  permitted  to  fide  on  the 
company's  engine,  because  be  could  better 
view  the  telegraph  wires  from  the  engine  cab, 
and  could  abso  communicate  with  the  engi- 
neer readily  if  it  became  necessary  for  him 
to  stop  and  get  ott  to  repair  the  telegraph 
wires.  He  was  injured  very  seriously  by 
something  striking  hira  in  the  forehead  while 
the  train  was  passing  over  Trinity  river 
bridge,  his  skull  being  crushed  in,  and  he 
was  knocked  back  on  the  deck  between  the 
engine  cab  and  the  tender.  He  was  in  the 
performance  of  his  duty  as  such  lineman 
when  he  was  injured. 

Appellant's  first  and  second  assignments 
of  error  complain  of  the  action  of  the  trial 
court  in  peremptorily  instructing  a  verdict 
for  the  defendant,  asserting  that  the  evi- 
dence was  sufficient  to  raise  the  issue  of  neg- 
ligence on  the  part  of  appellee;  and,  such 
being  true,  it  was  for  the  jury  to  determine 
whether  the  railroad  company  was  negligent. 


Article  1, 1 15,  of  our  Constitution  provides 
that  the  right  of  trial  by  Jury  shall  remain 
Inviolate.  Our  Supreme  Court  and  our 
Courts  of  Civil  Appeals  have  continuously 
held  that  it  is  the  province  of  the  Jury  to 
determine  questions  of  fact  Choate  v.  Rail- 
way Co.,  91  Tez.  409,  44  S.  W.  09;  Thomas 
V.  Morrison,  92  Tex.  833,  48  S.  W.  601 ;  Bur- 
gess T.  Western  Union  Telegraph  Co.,  92  Tex. 
128,  46  8.  W.  796,  71  Am.  St.  Rep.  833. 

Mr.  Greenleaf,  in  Ilia  work  on  Evidence, 
says: 

"Whether  there  be  any  evidence  or  not  is  a 
question  for  the  judge;  whether  it  is  sufficient 
evidence  is  for  the  jury." 

We  quote  so  much  of  tlie  testimony  as 
is  pertinent  to  this  issue, 

The  plaintiff  testified: 

"I  had  to  keep  the  lines  and  everything  in  re- 
pair and  was  subject  to  call  at  any  time  of  the 
day  or  night  to  do  same.  I  carried  a  pass  on 
freight  trains,  engines,  and  all,  and  on  all 
trains.  I  mean  locomotives.  I  was  supposed 
to  go  any  time  of  any  day,  regardless  of  weath- 
er, whether  on  passing  trains,  freight  trains, 
freight  engines,  or  passenger  engines ;  anything 
that  run.  I  bad  been  engaged  in  those  duties 
for  the  Santa  Ft  Railroad  Company  during  the 
year  1909,  and  on  June  6,  1909.  I  came  here 
on  the  22d  of  March,  1908,  and  had  been  there 
over  a  year,  and  my  duties  had  been  the  same. 
*  *  *  I  saw  that  bridge,  bad  occasion  to  be 
there  a  short  time  before  my  injury,  and  I  say 
I  was  there  just  a  day  or  so  before.  We  had 
a  tree  down  on  the  line  in  this  edge  of  the 
bridge,  right  at  the  bottom  on  a  trestle.  I  was 
down  there  an  evening  or  so  before.  There  was 
work  going  on  at  that  bridge  at  that  time.  They 
were  painting  the  bridge  at  the  time.  A  crew 
was  painting  the  bridge.  I  had  been  over  there 
on  a  car  a  day  or  so  before  and  waved  at  them 
as  I  went  through.  Their  car  was  at  the  river 
on  the  side  track.  It  was  the  Gulf,  Colorado  & 
Santa  Fe  Railroad  Company's  car.  There  were 
men  working  for  the  Santa  F6  Railroad  •  •  • 
painting  the  bridge.  •  •  •  They  used  a 
swinging  scaffold  with  ropes  which  was  on  the 
inside  of  the  bridge  in  painting  it.  This  scaf- 
fold was  swung  with  ropes  from  the  top  of  the 
bridge  up  and  down  from  the  top  of  the  bridge ; 
up  and  down  pieces  get  to  them,  the  same  as 
painting  the  side  of  a  house,  and  Swung  with 
ropes  for  them  to  sit  on  there  or  stand  up. 
They  would  lower  it  or  raise  it  np  and  down, 
just  the  same  as  painting  on  the  side  of  a  house. 
You  ask  me  if  I  know  how  they  had  been  dis- 
iraalng  of  the  scaffolds  before  that  for  passing 
trains,  and  I  say  when  I  was  there  they  had 
them  laying  on  the  bridge,  taken  the  boards 
out  of  them,  had  the  boards  hanging  up  on  the 
bridge.  Those  scaffolds  were  made  out  of  about 
2x12  big  heavy  plank,  so  they  would  hold  them 
up  in  walking  across  them.  They  were  hanging 
lengthwise  of  the  bridge.  I  have  had  occasion 
to  notice  their  disposition  of  those  scaffolds,  and 
so  on,  and  what  they  would  do  with  them  when 
trains  would  be  passing.  Sometimes  they  would 
tie  them  back  and  lower  them,  tip  to  the 
time  of  my  injury  I  had  not  known  of  their 

rassenger  trains  hi  any  way  hurting  anybody, 
had  no  apprehension  of  their  passenger  trains 
hurting  me  in  passing  through  there.  That  was 
the  least  of  my  thoughts.  [Here  written  permit 
was  identified  by  the  witness  Detro,  and  which 
is  not  questioned  by  defendant,  permitting  Detro 
to  ride  upon  the  locomotives  and  engines  of  the 
company.]  I  can  remember  of  the  approach  of 
the  Trmity  river  bridge  on  that  afternoon  I 
was  hnrt.  When  I  left  Cleveland  I  got  up  in 
the  engine  cab  behind  the  engineer,  and  I  talked 
with  him,  joked  with  him  and  laughed  along. 
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When  we  got  down  neve  the  river,  I  got'  down 
and  stood  in  the  gangway  to  watch  my  line 
where  that  tree  was  down,  and  I  was  standing 
there  leaning  against  the  side  of  the  cab  watch- 
ing my  line.  In  doing  that  I  was  in  the  per- 
formance of  my  duty.  I  got  down  from  behind 
the  engineer  for  that  purpose  to  look  at  my 
work,  because  it  was  dark  when  I  finished  it 
and  I  wanted  to  see  what  kind  of  a  job  I  had 
done.  I  wanted  to  see  if  I  had  any  more  to  do 
to  it,  and  was  standing  there  came  up  *  *  * 
to  where  the  overhead  part  of  the  bridge.  I 
was  looking  down  that  way,  glancing  down, 
when  I  came  to  the  iron  part  of  the  bridge; 
I  looked  down  the  river  to  see  what—  [Here 
witness  was  interrupted  by  this  question:  Q. 
Right  there,  do  you  recollect  of  passing  within 
the  bridge?  A.  That  is  what  I  saw,  the  up  and 
down  part  of  it;  just  the  up  and  down  part.] 
"The    approach    to    the    bridge    is    sloping. 

*  *  *  The  span  is  what  we  can  double  cross 
iron,  and  of  course  you  look  in  the  end  through 
that  very  well.  When  we  passed  that  end  of  ue 
span  or  came  to  it  I  did  not  care  any  more 
aboot  my  work  aa  I  had  done  watched  my  wires. 
When  I  came  to  the  up  and  down  part  of  the 
bridge  I  had  passed  my  trouble.  I  knew  where 
the  trouble  was  as  I  saw  it  when  passing  and 
just  as  I  looked  down  to  the  river  to  see  what 
was  on  the  river  to  look,  and  that  is  the  last  I 
remember.  That  is  as  far  aa  I  can  remember. 
The  next  thing  I  remember  about  anything  after 
that  was  I  remember  I  came  to  and  looked 
around  and  I  saw  some  little  white  cots  aroand 
me,  and  people  lying  around.  *  *  *  I  don't 
know  what  I  did  tlien,  aa  I  did  not  know  any 
more  for  awhile.  When  I  first  came  to  and 
when  I  first  got  a  gleam  of  consciousness,  I 
know  I  was  in  the  hospital  at  Temple.  That 
was  what  is  known  as  the  Santa  F«  hospital. 

*  *    *    As  to  telling  this  jury  as  to  what  hap- 

Ged  to  me  when  I  say  I  turned  my  head  to 
I  out  on  the  river  on  that  bridge,  I  say  I 
hit  something;  my  head  hit  someuing.  This 
happened  on  June  6,  1909.  *  *  *  I  don't 
know  as  a  matter  of  fact,  nor  can  I  remember 
or  teU  this  jury  how  long  I  was  in  the  hospital. 
I  can  tell  them  what  I  heard  but  I  don't  know 
bow  long  I  was  in  there.  *  *  *  I  don't 
know  how  long  those  inlervals  of  consciousness 
continued  from  time  to  time.  I  know  I  would 
keep  wanting  to  go  home  all  the  time,  but  i 
don  t  know  how  long  that  was.  They  would 
not  let  me  get  up  for  a  long  time,  it  seemed  to 
me  like.  *  *  *  I  don't  know  nothing  at  all 
about  the  way  this  injury  happened.  I  remem- 
ber up  to  the  time  I  got  on  the  bridge  and 
watching  my  line.  When  I  got  to  the  up  and 
down  part  of  the  bridge  I  looked  at  the  river, 
and  that  is  all  I  remember.  I  had  been  to  the 
bridge  many  times,  and  thoroughly  acquainted 
with  its  location.  It  was  a  day  or  so  before  I 
had  been  hurt  that  I  saw  them  painting  this 
bridge,  and  saw  this  scaffold.  I  don't  know 
whether  it  was  a  day  or  two  days.  Yes,  sir; 
it  was  before  the  injury.  It  was  a  day  or  so 
before  the  Injury ;  I  was  down  there ;  and  came 
back.  According  to  my  recollection,  It  wai(  one 
or  two  days.  I  was  down  there  the  evening 
the  painters  were  at  the  bridge  on  the  side  track. 
I  did  not  see  them  painting,  as  I  was  there  at 
night,  and  I  finished  my  work  after  dark.  I 
did  not  get  there  until  after  6  o'clock.  That  was 
bow  I  came  to  be  atandin^  up  watching  my 
lines,  to  see  what  kind  of  )ob  I  had  done.  I 
knew  the  painters  were  there,  and  I  knew  the 
manner  in  which  they  painted  bridges.  I  knew 
they  had  their  things  mside  and  outside  of  the 
bridge,  and  up  and  down,  and  I  knew  that  was 
their  custom  and  the  way  they  painted  bridges. 

*  *  *  Yon  ask  me  if  I  knew  they  were  lia- 
ble to  have  the  scaffolding  hanging  up  there, 
and  hanging  there,  and  I  say  I  did  not  expect 
them  to  leave  them.  Yes,  sir;  I  knew  that  was 
a  fact;  I  knew  that  when ■  I  started  there  that 
morning,  and  I  knew  that  when  I  got  on  the 


bridge.  My  wires  and  eroas-arms  are  on  the 
north  side  of  the  track  going  down.  They  are 
on  the  left-hand  side  going  down.  I  was  stand- 
ing behind  the  engineer  until  I  got  down  to  the 
river.  The  engineer  is  on  the  right-hand  side. 
I  was  on  the  left-hand  side  when  I  was  struck. 
I  am  sure  of  that,  and  I  know  that.  I  remem- 
ber I  was  on  the  left-hand  side  when  I  was 
struck  and  I  changed  sides  going  downhill  be- 
fore I  got  to  the  bridge.  I  was  standing  up 
behind  the  engineer  on  the  tank  on  the  oil  tank ; 
that  is  the  tender.  I  had  been  sitting  behind 
the  engineer  talking  to  him,  and  I  had  got  upon 
the  tender  and  was  sitting  up  there.  There  is 
no  covering  over  the  tender.  When  I  was  in 
the  cab  I  was  sitting  up  by  the  engineer  over 
the  cab.    I  was  standing  in  the  gangway  when 

1  changed  sides.  The  top  of  the  cab  was  over 
that  gangway.  Tbe  top  of  the  cab  comes  back 
just  over  the  gangway.  •  •  •  The  cab  is  not 
as  wide  as  a  car.    The  roof  of  the  cab  is  abont 

2  inches  wider  than  the  cab.  I  was  not  leaning 
way  out  when  that  thing,  whatever  it  was,  struck 
me.  I  was  leaning  up  against  -*  *  *  my 
shoulders  on  the  back  of  the  cab.  Mr  bead  was 
not  away  out  beyond  the  line  of  this  covering. 
I  had  my  shoulder  against  the  cab  and  my  head 
could  not  be  very  far  out  I  was  standing 
leaning  against  this  side,  against  the  cab,  and 
holding  my  hand  here.  *  *  *  I  was  standing 
leaning  against  the  cab  on  the  left  side.  The 
top  was  a  little  wider  than  where  I  was  stand- 
ing, and  the  engine  was  going  this  way.  I  was 
hanging  this  way  looking  up  and  down  the  line. 
I  looked  down  that  way,  went  to  look  in  the 
river,  and  had  my  head  that  way,  and  I  was 
on  the  left-hand  side.  I  don't  know  what  struck 
me.  I  never  seen  a  thing  in  the  world.  I  have 
no  idea  at  all  what  it  was.  That  cab  was  not 
broken  in  anv  way.  I  know  nothing  about  the 
cab  l>eing  broken.  •  •  •  The  bridge  over  the 
Trinity  river  where  I  was  hurt  is  14  feet  wide. 
*  ♦  •  You  would  have  to  lean  out  almost  3 
feet  to  hit  that  bridge  from  the  engine. '  I  judge 
the  engine  cab  is  about  8  feet,  something  like 
that.  I  never  measured  one,  but  I  judge  about 
8  feet  wide,  or  a  little  better,  and  it  you  would 
hang  out  there  far  enough  to  hit  that  bridge, 
you  would  have  to  hang  out  about  2^  feet 
If  you  hit  anything  hanging  out  of  the  bridge 
that  way  you  would  fall  off.  You  couldn't 
fall  bock  in  the  cab  like  I  did,  leaning  out  2  or 
S  feet.  I  would  say  2  feet  at  the  least,  clear- 
ance in  there.  If  you  will  hang  your  bead  out 
there  and  hit  anything  you  are  not  going  to 
fall  out" 

Fred  Walsh  testified: 

"My  occupation  at  present  is  hostler.  On  the 
6th  of  June,  1906,  I  was  firing  down  on  the 
Beaumont  division  for  the  Gulf,  Colorado  & 
Santa  F6  Railroad  Company.  I  know  the  plain- 
tiff, Mr.  C.  L,  Detro.  I  did  not  know  him  un- 
til that  time.  The  first  time  I  ever  saw  him  to 
know  him  was  that  day.  I  will  state  what  I  saw 
and  know  about  it,  and  briefly  all  I  know.  When 
I  saw  him  he  had  fallen  on  the  deck  of  the  en- 
gine. I  got  down  and  drug  him  back  in  the 
deck.  He  was  in  the  act  of  falling  out  of  the 
engine  when  I  caught  him.  He  was  on  the 
right-hand  side  of  the  engine,  and  we  was  pass- 
ing across  the  Trinity  river  at  the  time.  When 
I  first  saw  him  he  had  fallen  on  the  deck  of 
the  engine.  I  got  on  my  engine  In  Conroe.  At 
the  time  I  saw  him  in  crossing  the  river  he 
was  on  the  engineer's  side  of  the  en^ne.  I 
don't  know  what  hit  him.  I  did  not  notice  any- 
thing hanging  on  the  bridge  or  anything  of  that 
sort  there." 

On  cross-exainination  be  testified: 
"I  don't  know  just  the  moment  that  he  got 
down  off  the  seat  in  the  box ;  he  was  on  the  en- 
gineer's side,  and  I  was  not  watching  him  all 
the  time  he  was  there.  I  was  attending  my 
own  duties ;  I  was  looking  ahead,  and  when  he 
fell,  of  course,  that  attracted  my  attention.    I 
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don't  know  the  identical  partieuUtr  spot  he  fell 
upon  or  how,  no  more  than  he  fell  in  the  deck. 
I  don't  know  which  way  he  fell,  whether  to 
the  right  or  to  the  left  side.    •    *    •    He  wa« 
on  the  right-hand  side  when  he  fell.     He  was 
on  the  right  side  of  the  engine  between  the  en- 
gine and  the  tank  wh«i  he  fell.    I  had  not  been 
watching  him  standing  there  all  the  time.     He 
was  laying  down  on  it  after  he  was  struck.    He 
fell  on  his  back  and  his  face  was  up.    His  head 
was  on  the  right  side  of  the  engine;  be  had -fall- 
en down  in  the  gangway  or  deck  of  the  tank. 
Uis  feet  hung  out.    He  was  in  the  act  of  falling 
oat  when  I  caught  him.    His  head  was  on  the 
right  side.     He  was  lying  down  on  his  back. 
•    •    •    Well,  we  were  on  the  north  end  of  the 
bridge:   were  just   entering  the  north   end  of 
the  bridge  when  he  was  struck.     I  have  no  in- 
dependent recollection  of  how  many  feet  we  was 
on  the  bridge,  and  I  don't  know  how  much.     I 
would  not  pretend  to  say  as  to  how  far  I  had 
gotten  on  the  bridge,  and  I  only  know  we  was 
OB  the  north  end  ot  it     After  he  was  struck 
we  never  did  stop  running;  we  never  did  stop 
the  train,  but  kept  runningright  on.    We  went 
on  to  Fuqua  from  there.    We  stopped  at  Fuqua, 
and  that  was  the  first  stop  we  made.    We  stay- 
ed at   Fuqua  possibly   15  minutes.     We  were 
running  possibly  10  or  16  miles  an  hour  when 
that  man  was  struck.     It  did  not  take  long  to 
cross   the  bridge.     When  I   picked   him   up  it 
produced   some   little   excitement   at   the  time. 
Ob,  yes,  there  was  no  doubt  but  what  he  was 
very  badly  hurt    ♦    •    •    He  was  struck  here 
in  the  forehead,  apparently,  as  the  skull  was 
crushed,  but  of  coarse  I  don't  know  just  how 
bad  he  was  hurt,  but  it  was  an  awfm  looking 
wound.    As  a  matter  of  fact  it  was  crushed ;  hi^ 
skull  was  crushed;  I  think  so.     He  was  not 
conscious  any  time  after  that    He  did  not  seem 
to  me.    I  thought  he  was  dead.    He  was  bleed- 
ing out  of  bis  ears  and  nose.     He  had  blood 
all  over  his  head.    He  was  in  a  terrible  condi- 
tion, no-  doubt  about  that     We  did  not  stop, 
but  went  right  on.    I  don't  remember  how  far 
it  was  from  there  to  Fuqua,  but  I  suppose  it 
was  6  or  8  miles.    I  did  not  go  on  up  back  the 
road  that  evening  any  time  or  that  night    We 
came  back  the  next  day.    We  put  him  upon  the 
sand-box  when  we  picked  hun  np.    I  called  the 
engineer  and  we  both  picked  him  up  and  put 
him  on   the  sand-box.     It  is   the  box  in   the 
back  of  the  engine  we  have  sand  in.    I  laid  him 
upon  the  box,  and  the  engineer  called  the  brake- 
man  over,  and  the  brakeman  and  I  both  held 
liim  on  the  sand-box  until  we  got  to  Fuqua.    It 
was  some  .80  or  40  minutes  after  that  before  we 
got  to  Fuqua.     We  ran  faster  after  we  crossed 
the  bridge  than   we  were  crossing  the  bridge. 
*    *    *    He  was  sitting  on  the  left-hand  side 
of  the  engine.    M^  duties  and  the  kind  of  work 
I  had  to  do  are  firing  that  engine.    I  had  to  keep 
up  the  steam  pressure,  keep  water  in  the  boUer, 
and  I  was  looking  after  that  pretty  closely.     I 
never   particularly   watched   him   all   the   time 
when  he  got  on  the  side.    I  did  not  watch  him 
at  all.    He  could  have  gotten  on  either  side,  so 
far  as  Mr.  Detro  was  concerned,  if  he  wanted 
to.    He  could  have  rode  all  over  the  engine,  rode 
in  the  tank  and  different  portions  of  the  engine, 
with  the  exception  of  in  the  cab.    He  never  did 
get  up  in  the  cab.     I  never  had  seen  him  ride 
on  that  engine  before;  not  until  that  trip  from 
Conroe  is  the  first  time  I  ever  saw  him  ride  on 
it.     I  don't  remember  what  time  it  was  that  I 
next  saw  this  man,  but  it  was  after  he  came 
back  from  the  hospital.     I  think  it  must  have 
been  a  month  and  a  half  or  two  months;  some- 
thing like  that    There  was  no  other  train  there 
in   the  neighborhood  as  we  passed   there  that 
evening.    Ido  not  remember  whether  there  was 
any  cars  on  the  side  track  at  the  river  or  at 
that  station  or  not     But  I  don't  think  there 
was.    I  am  not  positive  about  that  as  to  wheth- 
er there  were  or  not.     We  did  not  go  out  there 
to  look  around  for  anybody,  as  wa  aid  not  stop 


at  an.  I  dont  know  what  was  going  on  at  oil, 
and  made  no  investigation  whatever;  did  not 
look  for  any. 

On  redirect  examlnaticm  he  testified: 

"I  remember  which  side  of  the  track  going 

down  that  w»  the  telegraph  wires  are  on ;  they 

are  on  the  left  side  going  south." 

Essex  Scott,  colored  brakeman,  testified: 
"I  was  brakeman  on  that  train,  at  the  time 
Mr.   Detro  was  hurt,  about  the  6th  of  June, 
1909.     I  saw  him  at  the  time  of  his  injury. 

*  •  •  He  was  hanging  out  of  the  gangway 
on  the  right-hand  side  of  the  engine  looking 
down  at  something  seemed  like  underneath  the 
engine.  At  that  time  we  were  going  south  on 
the  bridge  of  the  Trinity  river.  That  is  where 
the  engine  was.  *  *  •  When  I  saw  him  in 
that  dangerous  position,  I  halloaed  to  look  out, 
but  I  was  too  far  away  from  him  to  hear  it 
I  halloaed  at  him  (Mr.  Detro).  I  saw  him  at 
the  time  he  was  struck.  He  fell  back  in  the 
gangway  of  the  engine." 

On  cross-ezamlnatioii  be  testlfled: 

"I  was  about  six  cars  hack  from  the  engine. 

*  *  *  He  was  leaning  out  far  enough  to  hit 
the  bridge  about  the  length  of  hte  arms,  some- 
thing like  it  He  hit  the  iron  span  part  of  the 
bridge.  He  hit  the  end  of  the  bridge ;  the  iron 
span  of  the  bridge,  right  this  end  of  the  bridge 
at  the  north  end  of  the  bridge.  He  just  hit  the 
end  of  the  bridge;  the  iron  span  of  the  bridge. 

*  *  *  He  was  hanging  in  the  gangrway  of  the 
engine  looking  at  something  in  this  position  un- 
derneath the  engine,  and  was  leaning  out  &r 
enough  for  his  head  to  strike  the  bridge  when 
he  got  to  it  As  to  whether  it  hit  him  in  the 
middle  of  his  forehead,  w^,  it  hit  him.  I  could 
not  tell  you,  sir,  how  far  it  is  from  the  edge  of 
that  gangway  on  that  locomotive  out  to  the  in- 
side edge  of  that  bridge,  as  I  never  heard  any 
hody  say,  and  never  measured  it  I  don't  know 
whether  it  is  a  fact  that  entirely  across  that 
gangway  there  from  one  side  to  another  is  not 
more  than  8  or  9  feet,  and  that  the  cab  of  the 
engine  is  not  more  than  9  feet  at  the  outside,  aa 
I  never  heard  cuybody  say.  He  was  swinging 
out  with  both  hands.  I,  am  sure  about  that ;  he 
was  swinging  out  with*  both  hands  looking  at 
something  beneath  die  engine,  seemingly  looking 
straight  down.  He  was  leaning  out  far  enough 
for  his  head  to  hit  the  bridge.  •  •  *  I  can't 
tell  this  jury  how  far  it  was  from  the  inside  of 
the  gangway  where  he  was  standing  out  to  the 
edge  of  that  bridge,  far  enough  for  it  to  hit  him 
in  the  middle  of  the  forehead.  *  *  *  I  was 
about  six  car  lengths  from  him.  The  cars  be- 
tween me  and  him  were  flat  or  coal  cars.  There 
was  no  box  cars  between  me  and  the  engine.  I 
was  on  the  box  car,  but  there  was  no  box  cars 
between  me  and  the  engine.  *  *  *  I  never 
did  see  anybody  get  hurt  on  tliat  bridge  l>efore, 
nor  did  I  ever  bear  of  anyliody  getting  hurt  on 
it  before." 

B.  E.  Lewis  testified: 

"In  May  and  June  I  was  working  for  the 
Sanfa  F6  Railroad  Company  in  the  capacity  of 
paint  foreman.  I  was  in  charge  of  the  job  of 
painting  the  bridge  over  the  Trinity  river,  I 
believe  I  painted  it  in  April  or  May.  but  I 
don't  know  what  time  we  finished  work  there. 

*  *  *  I  see  from  my  traok  that  part  of  the 
hands  left  the  Trinity  river  bridge  on  the  25tli 
of  May,  but  the  most  of  them  left  before  that. 
When  I  left  it  I  did  not  leave  any  of  my  scaf- 
folding and  painting  paraphernalia  there.  I 
moved  them  to  the  Brazos  river  bridge.  There 
was  no  cars  or  any  of  the  paraphernalia  or  scaf- 
folding or  anything  of  that  mat  left  there  on 
the  6th  of  June,  1909." 

On  cross-examination  he  testlfled: 
"I  find  a  memorandum  to  that  eflFect  in  that 
book.   This  is  the  only  book  I  liave  with  refer- 
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ence  to  that.  Ton  aak  me  }nat  that  one,  and  I 
say  there  was  another  sheet  that  went  in  there, 
No.  987,  but  this  ia  the  regular  time  booK. 
You  ask  me  to  turn  to  the  page  and  show  you 
what  refreshes  my  mind  as  to  when  I  left  there, 
and  I  say  this  (indicattog  on  book)  where  he 
worked  up  until — you  see  he  worked  (indicating 
on  book)  up  to  the  9th.  You  ask  me  who  was 
that  and  I  say  this  fellow ;  he  worked  until 
the  9th  or  7th,  and  was  set  to  doing  something 
else.  That  fellow  was  James  Q.  Batters,  and 
Henry  Rhody  worked  up  to  the  25th.  Here  is 
the  25th  right  here.  Here  it  shows  he  is  paint- 
ing the  girders,  the  second  coat,  and  he  went  to 
Clay  to  do  that  work  there.  There  is  something 
furtberN  on  that  matter,  and  this  fellow  was 
painting  the  second  coat  at  the  Trinity  river 
girders,  and  he  left  there  about  May  26th.  This 
man  here  painted  the  girders ;  he  painted  up 
to  the  25th.  This  fellow  was  painting  the  gir- 
ders the  second  coat,  but  that  is  the  Brazos 
bridge.  I  was  paint  foreman,  and  my  duty 
was  to  look  after  the  painting.  I  did  not  stay 
right  at  one  bridge  all  the  time  until  it  was 
finished,  but  I  went  to  other  places ;  from  place 
to  place.  I  might  have  left  some  of  those  mat- 
ters to  other  men  to  look  after.  I  did  not  stay 
at  one  bridge;  when  I  would  start  the  men 
on  a  bridge  I  would  not  stay  until  practically 
all  that  was  finished  up.  I  made  this  report 
in  this  book ;  the  one  I  was  looking  at  while 
ago,  I  made  it  while  I  was  at  work  on  the  bridge. 
I  did  not  have  a  foreman  under  me,  but  Mr. 
George  was  over  me.  That  was  the  only. paint 
foreman.  It  ia  a  fact  I  would  sometimes 
have  painting  going  on  on  several  bridges  at 
one  time,  and  I  would  go  from  one  to  the  other 
looking  after  them  generally.  In  a  Wf^  my 
work  was  generally  supervising  work.  I  do  not 
know  just  when  I  left  the  Trinity  river  bridge, 
and  have  no  way  of  telling  that  From  there  I 
went  to  the  Brazos  bridge.  I  did  not  have 
some  painting  going  on  at  the  Brazos  bridge  at 
the  same  time  the  work  was  going  on  at  the 
Trinity  river  bridge.  It  was  not  at  the  same 
time,  because  the  Trinity  river  bridge  was  our 
first  job.  We  painted  on  the  small  jobs  on  the 
left-hand  side  of  the  river,  after  we  painted  the 
Trinity  river  bridge.  Now  with  reference  to 
the  number  of  men  I  would  use  In  painting 
those  large  bridges,  well,  we  had  about  6  or  7 
men  on  the  Trinity  river  bridge,  but  we  had 
about  20  men  on  the  Brazos  bridge.  •  *  * 
On  the  Trinity  river  bridge  we  had  only  6  or  7 
men.  We  only  had  one  scaffold  with  a  block 
and  taq^le  at  each  end,  and  two  men  worked  on 
that,  and  the  rest  of  them  worked  where  they 
could.  Now,  the  scaffold  was  built  of  ropes 
and  block  and  a  plank  about  2x10  or  12.  I 
don't  remember  whether  the  plank  was  2x8  or 
2x10;  it  might  have  been  a  2x12,  but  I  don't 
think  so,  I  think  it  was  2x10.  The  men  would 
Nt  or  stand  on  that  scaffold  and  paint  The 
scaffold  would  hang  right  under  the  top  girders. 
•  •  •  Up  and  down  the  bridge.  *  •  *  1 
don't  know  just  exactly  what  the  space  is 
between  the  uprights  of  the  bridge,  but  it  is 
somewhere  between  16  and  18  feet;  something 
like  that  I  don't  know  how  wide  the  upright 
pieces  of  the  bridge  are,  but  something  like  10 
or  12  inches.  At  the  north  end  of  the  bricl;,'e, 
as  well  as  at  the  south  end,  it  is  a  fact  that 
the  uprights  of  the  girders  of  the  bridge  was  hang- 
ing about  45  degrees  and  sloping  up  and  down. 
That  was  steel.  The  edge  of  that  was  rather 
sharp;  that  is,  cat  square.  It  was  a  round 
square.  There  was  no  other  uprights  on  that 
bridge  in  the  inside  main  support  of  the  bridge, 
and  no  obstructions  inside  of  the  bridge  where 
the  trains  went.  •  *  •  The  girders  of  the 
bridge  were  small,  and  they  just  cooned  it 
across  and  painted  them.  *  •  •  They  would 
not  have  any  scaffolding  to  paint  these.  I  real- 
ly do  not  know  how  high  they  are  from  the 
tmek  of  the  bridge,  but  it  is  pretty  high.  I 
don't  know  how  thick  they  are— that  ia   those 


girders  that  -ties  the  bridge  together  across— 
but  I  think  they  would  be  about  10  inches ;  they 
are  fully  10  inches  across  the  up  and  down,  and 
they  are  about  4  inches  wide,  at  top  and  bot- 
tom. *  *  •  A  man  standing  on  the  top  of 
an  ordinary  box  car,  the  girders  would  miss  nim 
about  2  or  3  feet.  *  •  *  I  don't  know  how 
high  it  is  from  the  top  of  the  box  car,  but  it 
must  be  about  10  or  12  feet.  The  ordinary 
man  would  be  nearly  6  feet  tall,  and  you  have 

?ot  about  20  or  21  feet,  something  like  that 
rom  the  track  to  the  top  of  the  railroad  bridge. 
•  ♦  •  I  don't  know  how  wide  the  steel  bridge 
across  the  Trinity  river  is  from  the  uprights 
on  one  side  to  the  uprights  on  the  other.  No, 
I  hardly  think  it  is  about  14  feet  wide,  but 
I  haven't  the  least  idea  how  wide  it  is.  I  would 
say  it  was  not" 

The  plaintiff,  recalled,  testified: 
"I  testified  to  seeing  some  ropes  where  those 
scaffolds  hung,  and  they  were  hanging  on  the 
side,  but  it  had  been  pulled  up,  wrapped  up. 
They  were  ordinary  puUeys  on  this  rope,  but  I 
could  not  say  how  big.  The  ordinary  block  and 
tackle  that  carries  with  it  a  pulley,  and  most 
of  them  have  hooks  on  them.  That  hook  is 
made  of  iron.  In  fact,  they  are  always  iron 
hooks  that  accompanies  the  ptdleys.  I  don't 
know  what  size  pulleys  they  were  using,  or  how 
large  those  pulleys  and  hooks  were  on  the  block 
and  tackle  that  is  used  in  such  work  as  that  on 
bridges  on  the  river.  I  suppose,  too,  it  was 
about  2  or  5  inches  block.  The  iron  would  he 
larger  than  the  broom  stick.  We  use  them  in 
our  work  altogether,  and  the  hooks  on  them  is 
pretty  heavy  always.  •  •  •  I  heard  this 
negro  witness,  Essex  Scott  testify  that  he  saw 
my  head  hit  the  front  upright  of  that  bridge, 
that  sloping  upright  just  as  I  hit  the  north  end 
of  the  bridge  on  the  right-hand  side,  and  I  tell 
this  jury  that  is  not  a  fact  I  was  on  the  left- 
hand  side  of  the  engine  when  I  was  hit,  and  I 
had  already  passed  the  upright  and  probably 
was  over  the  water.  I  had  already  passed  that 
and  was  going  over  the  water.  My  memory  is 
clear  np  to  the  very  point  of  contact  with  that 
object  that  hit  me.  There  was  a  box  car  next 
to  the  tender.  The  first  car  was  a  box  car, 
and  he  was  laying  upon  it  on  the  second  car 
back.  He  was  on  the  second  car  from  the  en- 
gine when  we  came  down  Baybum  Hill." 

C.  A.  Toler  testified  as  follows: 
"I  have  measured  the  width  of  the  steel  bridge 
on  the  Santa  V6  Railroad  across  the  Trinity 
river  lately.  I  measured  it  last  Saturday.  I 
made  an  accurate  measurement  of  it  as  near  as 
I  could.  T  measured  it  with  a  2-foot  iron  square, 
and  I  measured  it  14  feet  and  1  inch  from  pil- 
lar to   pUlar  inside  nearest  point" 

On  cross-examination  be  testified: 
"I  don't  know  what  the  width  of  the  cab  ol 
an  engine  is,  but  my  idea  would  be  about  8  or 
9  feet;  I  said  the  width  of  the  bridge  was  14 
feet  and  1  inch,  but  I  don't  know  what  the 
wtdth  of  the  track  is.  I  don't  know  that  I 
have  noticed  how  far  from  the  track  the  cab 
of  an  engine  goes.  I  don't  know  the  width  of  the 
cab  of  any  engine,  but  I  wonld  judge  about  8 
or  9  feet.  If  it  was  8  or  9  feet  wide,  and  this 
bridge  is  14  feet  wide,  according  to  my  idea, 
it  would  leave  a  clearance  of  aoout  2^  feet 
or  3  feet  on  each  side  of  the  engine  cab.  If  it 
was  8  feet  cab,  it  would  be  about  3^  feet." 

Under  these  facts,  was  it  tbe  duty  of  the 
trial  court  to  submit  the  case  to  the  Jury,  or, 
are  these  facts  so  lacking  in  probative  force, 
as  to  negligence  of  tbe  appellee,  that  rea- 
sonable minds  could  come  to  but  one  conclu- 
sion, 1.  e.,  a  failure  on  tbe  part  of  the  plain- 
tiff to  show  negligence  of  tbe  defendant?  If 
so,   tbe   action   of   the   trial   court   should 
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be  snatalned ;  If  not,  bis  action  in  Instract- 
ing  a  verdict  ahould  be  overrnled,  and  the 
cause  remanded. 

No  one  testifies  just  wbat  stmck  appellant, 
or  wbat  he  struck,  except  the  negro  brake- 
man,  Essex  Scott.  He  says  Detro  was  hang- 
ing out  of  the  engine  by  both  hands  looking 
down  under  the  engine,  that  Detro  was  on 
the  right-hand  side  of  the  engine,  and  tbat 
his  head  struck  the  sloping  steel  beam  at  the 
approach  of  the  bridge.  Detro  said  he  had 
passed  this  beam,  and  was  inside  the  bridge ; 
that  he  was  on  the  left-hand  side  of  the 
engine  cab,  and  bad  his  head  oat,  and  was 
looking  at  the  telegraph  wire  where  he  had 
mored  a  tree  off  of  it  a  day  or  two  before, 
and  had  Just  turned  his  face,  when  some- 
thing struck  him  in  the  forehead.  After  the 
accident,  he  was  found  on  the  right  side  of 
the  cab.  The  fireman  testified  that  the  tel- 
egraph line  was  on  the  left-hand  side  of 
them.  Detro  positively  disputed  his  hanging 
out  as  the  brakeman  said  be  was.  It  is  cer- 
tain that  something  hit  him  and  seriously 
injured  him.  It  la  certain  that  the  injury 
occurred  while  be  was  lawfully  upon  defend- 
ant's engine  and  on  defendant's  bridge.  One 
witness  says  plaintiff  was  swinging  sq  far 
out  of  the  engine  cab  that  bis  head  struck 
the  steel  beam  of  the  bridge.  The  other  dis- 
putes this.  They  differ  also  upon  whlcb  side 
of  the  cab  Detro  was  standing.  There  is  no 
controversy  as  to  Detro's  ('.uties,  and  why  he 
was  on  the  engine.  It  is  certain  that  some 
time  shortly  before  the  Injury  the  railroad 
company  was  painting  the  bridge  where  ap- 
pellant was  injured,  and  that  while  doing  so, 
they  had  scaffolds  hanging  in  the  bridge 
where  appellant  was  Injured.  Appellant  says 
they  were  there  doing  this  work  a  day  or 
two  before  he  was  injured,  when  be  was 
removing  the  tree  from  the  wire,  and  ai)pel- 
lee's  paint  foreman  says  that  he  had  finish- 
ed and  left  that  bridge  before  the  injury  oc- 
curred, be  thinks  about  the  25th  of  May,  but 
on  cross-examination,  he  admitted  that  he 
did  not  know  when  they  finished  and  left  the 
bridge.  Appellant  had  often  passed  over  and 
through  this  bridge  before,  and  was  never 
hurt,  and  no  other  person  was  ever  injured  in 
passing  through  the  bridge.  The  bridge  is 
14  feet  1  inch  wide  Inside.  If  appellant  was 
in  the  position  he  says  be  was,  there  was 
no  negligence  upon  his  part.  If  be  was  lean- 
ing out,  as  the  brakeman  said  he  was,  it 
would  be  a  matter  of  fact  to  be  passed  upon 
by  the  Jury  to  determine  whether  or  not  he 
was  neglig«nt  The  position  and  actions  of 
the  appellant  at  the  time  he  was  injured,  as 
told  by  himself,  and  as  told  by  the  brake- 
man,  are  in  direct  dispute.  In  passing  upon 
such  testimony,  a  Jury  would  likely  take  in- 
to considerBtlon  all  of  the  surroundings  and 
circumstances  Just  before,  at  the  time,  and 
Jast  after  the 'accident;  such  as,  why  shoald 
Detro  be  on  the  right-hand  side  of  the  cab, 
or  why  should  he  be  on  the  left-hand  side 
of  tbe  eab?'    Bew  came  him  on  the  right 


side  of  the  cab  when  he  fell?  Why  was  he 
not  knocked  off  tbe  cab  entirely  if  he  was 
banging  entirely  out  of  the  cab  2  to  3  feet 
whea  he  was  struck,  etc.?  From  all  of  the 
facts  put  together,  and  considered  as  a  whole, 
a  Jury  would  arrive  at  a  conclusion  as  to 
whom  negligence  was  to  be  charged.  It  is 
reasonably  certain  that  the  railroad  company 
or  Detro,  one  or  the  other,  was  guilty  of 
negligence. 

[1]  The  appellee  owed  appellant  the  duty 
to  use  ordinary  care  to  furnish  appellant  a 
reasonably  safe  place  to  do  his  work,  and 
appellant  had  the  right  to  believe  the  com- 
pany had  performed  such  duty. 

If  we  eliminate  the  testimony  of  the  brake- 
man,  which  is  contradicted,  we  have  the  In- 
jured man  in  his  proper  place  for  work,  with- 
out any  explanation  of  what  caused  his  in- 
Jury,  other  than  by  circumstances"  occurring 
at  or  near  the  time  of  bis  Injury  and  at 
the  place  of  bis  injury. 

It  is  not  only  unreasonable  for  Detro  to 
tell  what  struck  him,  or  how  he  was  injured, 
but  under  the  facts  of  this  case  it  was  im- 
possible for  him  to  do  so.  He  was  uncon- 
scious for  a  long  period  after  the  injury,  and, 
while  we  have  not  quoted  that  spedflc  tes- 
timony, above,  he  testified  positively  that  he 
has  never  arrived  at  normal  mental  condi- 
tion since  his  injury.  The  train  was  not  stop- 
ped when  he  was  injured.  The  railroad  com- 
pany was  in  control  of  tbe  train,  and  in  con- 
trol of  the  bridge.  It  is  certain  that  shortly 
before  his  injury,  the  railroad  company  had 
■Its  men  with  swinging  scaffolds  In  that  bridge 
painting  it.  Taking  into  consideration  plain- 
tiflTs  injury,  the  place  he  was  injured,  whlcb 
are  fixed  and  undisputed  facts,  and  also  the 
testimony  in  dispute  as  to  tbe  brakeman  and 
Detro  himself  as  to  what  Detro  wa^  doing  at 
the  time  he  was  injured,  do  the  circumstanc- 
es of  painting  of  the  bridge  and  the  contriv- 
ances used  in  connection  with  paintjng  tbe 
bridge  at  the  time  all  of  the  testimony  taken 
together  shows  that  the  birdge  was  being 
painted  present  a  case  in  which  reasonable 
minds  can  come  to  but  one  conclusion,  1.  e., 
that  the  plaintiff  failed  to  show  negligence 
upon  the  part  of  the  defendant,  and  therefore 
he  could  not  recover,  or,  viewed  from  another 
standpoint,  is  the  time  of  the  hanging  scaf- 
folds tn  the  bridge  too  remote  to  warrant  a 
deduction  upon  the  part  of  the  Jury  that  they 
were  still  banging  there  and  caused  his  in- 
Jury? 

In  the  case  of  Pullman  Palace  Car  Co.  v. 
Smith,  79  Tex.  468,  14  S.  W.  993,  13  L.  B.  A. 
215,  W  Am.  St.  Rep.  356,  issue  was  raised 
as  to  what  caused  plaintiff's  illness,  and  she, 
in  testifying  by  deposition,  said: 

"I  know  of  nothing  else  that  could  have  caus- 
ed my  illnesa  except  the  exposure  to  which  I 
was  subjected  on  the  morning  when  I  got  off  the 
train." 

This  evidence  was  objected  to,  and  tbe  Su- 
preme Court  says  there  was  no  error  In  over- 
ruUng  defendant's  objection. 
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In  M.  K.  ft  T.  By.  Co.  of  Texas  ▼.  Oslln 
(writ  of  error  denied)  26  Tex.  Cly.  App.  370, 
63  S.  W.  1039,  both  the  question  of  contrlbu- 
toiy  negligence  and  circumstances  snrronnd- 
Ing  the  injury  and  remoteness  of  time  as  to 
conditions  of  the  railroad  at  the  crossing 
where  the  plaintUf  was  injured  are  discussed 
at  length  by  the  court  Justice  Templeton, 
writing  the  opinion,  says: 

"The  only  other  questions  presented  in  appel- 
lant's brief  relate  to  the  rulings  of  the  trial 
court  on  the  admission  of  evidence.  Appellee 
was  pennitted  to  prove  by  one  Williams  uat  he 
jmssed  the  scene  of  the  accident  about  6  o'clock 
the  next  morning,  and  that  a  string  of  box  cars 
was  then  standing  on  a  side  trade  north  of  and 
near  the  main  track,  and  about '600  yards  east 
of  liyrick  avenue.  The  testimony  was  admissi- 
ble as  tending  to  prove  that  the  cars  were  there 
at  the  time  of  the  accident,  thereby  obstructing 
Mrs.  Oslin's  view  of  the  approaching  engine. 
We  have  had  occasion  heretofore  to  express  an 
opinion  at  some  length  upon  this  question,  and 
think  that  a  farther  discussion  of  it  is  unneces- 
sary"—citing  Railway  Co.  v.  Brown,  68  S.  W. 
44. 

There  was  evidence  in  this  case  that  the 
view  of  one  approaching  the  crossing,  as 
Mrs.  Oslin  and  her  daughter  were  doing, 
was  so  obstmeted  by  box  cars,  piles  of  ties, 
and  a  scrap  bin,  all  situated  so  near  the  trade 
as  to  make  it  difficult  to  discover  a  train 
coming  from  the  east  as  the  train  was  com- 
ing. 

In  Texas  Midland  Ky.  Co.  v.  Brown  (writ 
of  error  denied  by  Supreme  Court)  58  S.  W. 
44,  a  witness  by  the  name  of  Brown  was 
permitted  to  testify  over  objection  of  the 
railroad  that  he  examined  the  railroad  at 
or  near  the  place  where  Brown  had  tes- 
tified the  accident  occurred  early  In  the 
morning  after  the  accident,  and  that  he 
found  the  hole  there.  The  pleadings  and  the 
proof  was  to  the  effect  that  there  was  a 
hole  in  the  platform  and  the  plaintifT  stepped 
in  and  fell  as  he  was  in  the  act  of  getting  on 
the  train,  and  he  attributed  his  accident  and 
bis  Injury  to  the  unexpected  moving  of  the 
train  and  his  getting  Ids  foot  in  the  hole  in 
the  platform.  Justice  Templeton,  in  passing 
upon  an  assignment  raising  error  upon  this 
Issue,  says: 

"So  far  as  we  are  Informed,  it  is  only  where 
it  is  sought  to  Introduce  the  proof  as  a  con- 
fession of  negligence  that  the  courts  have  re- 
jected it  where  it  was  otherwiBe  relevant.  The 
evidence  of  Nelson  wag  not  offered  to  prove  neg- 
ligence, but  was  offered  solely  as  a  circumstance 
tending  to  prove  the  condition  of  the  platform 
at  the  time  of  the  accident,  and  was  limited 
by  the  cbaige  of  the  court  to  that  purpose.  The 
accident  occurred  about  8  o'clock  at  night. 
Nelson  made  his  examination  airant  6  o'clock 
the  next  morning,  and  found  a  hole  in  the  plat- 
form. It  is  sugeested  that  some  intervening 
cause,  occurring  between  the  time  of  the  acci- 
dent and  the  time  of  Nelson's  examination, 
might  have  prodnced  the  hole.  This  goes  to  the 
weight,  and  not  to  the  admissibility,  of  the 
evidence." 

So  it  will  be  seen  that  conditions  existing 
tbe  next  morning  after  the  occurrence  of  an 
injury  the  night  before  are  not  too  remote. 

In  S.  A.  &  A.  P.  Ry.  Co.  v.  Beam  (writ  of 


error  denied  by  Supreme  Court)  60  S.  W. 
411,  Beam  was  injured  on  July  14,  1897,  in 
making  a  coupling  on  the  pilot  of  an  engine. 
Beam  slipped  off  of  the  pilot  in  some  way, 
and  was  injured,  and  he  alleged  and  intro- 
duced evidence  to  the  effect  that  the  railroad 
track  was  out  of  condition,  and  he  was  jolt- 
ed off  of  the  pilot  on  account  of  the  bad  con- 
dition of  the  track.  One  Frank  Wiggins  tes- 
tified as  to  the  condition  of  the  track  in  Au- 
gust, after  the  accident  had  occurred  In 
July,  and  that  he  found  low  Joints  In  the 
track.  Justice  Garrett,  in  passing  upon  the 
issue  raised  by  proper  assignment,  said: 

"The  objection  to  this  testimony  would  be 
rather  to  its  weight  than  to  its  admissibility, 
and  there  was  no  error  in  receiving  it" 

In  M.,  K.  &  T.  Ry.  Co.  of  Texas  v.  Parrott, 
43  Tex.  Civ.  App.  325,  94  S.  W.  1135,  96  S. 
W.  960,  91  S.  W.  802,  in  speaking  upon  this 
line,  the  court  says: 

"The  testimony,  admission  of  which  Is  com- 
plained of  in  the  fifth  and  seventh  assignments 
of  error  of  appellant  was  properly  admitted. 
The  fact  that  the  time  to  which  the  testimony 
related  was  nine  months  prior  to  the  date  of 
the  accident  would  only  affect  the  weight  of  the 
testimony,  and  not  its  competency." 

In  Oriental  et  al.  v.  Barclay,  16  Tex.  Civ. 
App.  193,  41  S.  W.  117,  It  Is  held  that  evi- 
dence as  to  improper  construction  and  repair 
of  an  elevator  6  months  liefore  the  accident 
occurred  was  proper. 

[2]  So,  it  would  seem,  from  these  authori- 
ties, that  testimony  as  to  swinging  scaffolds 
in  the  bridge  a  day  or  two  before  the  injury 
to  Detro  would  not  be  too  remote  from  the 
time  of  his  injury,  and  would  be  a  proper 
circumstance  to  be  submitted  to  the  Jury 
as  to  what  caused  his  injury. 

In  Buckler  v.  Kneessell  (writ  of  error  de- 
nied) 91  S.  W.  370,  Chief  Justice  James  gives 
the  following  special  charge  as  a  correct  In- 
struction upon  circumstantial  evidence: 

"Direct  evidence  is  proof  of  the  facts  by  wit- 
nesses who  saw  the  acts  done  or  heard  the  words 
spoken.  Circumstaiitial  evidence  is  the  proof 
of  collateral  facts  and  circumstances  from  which 
the  mind  arrives  at  the  conclusion  that  the 
main  facts  sought  to  be  established  in  fact  ex- 
isted; and  if  all  the  facts  and  circumstances 
introduced  in  evidence,  taken  together,  lead 
your  minds  to  the  conclusion  that  the  facts 
above  stated  existedi  you  will  so  find." 

"The  whole  doctrine  of  the  proof  of  facts  by 
circumstantial  evidence,  which,  while  not  di- 
rectly establishing  the  fact  sought  to  be  proven, 
establishes  other  facts  from  which  the  existence 
of  the  disputed  fact  may  be,  with  more  or  less 
probability,  inferred,  rests  upon  the  acknowledg- 
ed results  of  human  experience."  Michle's  Di- 
gest, p.  165 ;  Brewer  v.  Cochran.  45  Tex,  Civ. 
App.  179,  99  S.  W.  1033 ;  writ  of  error  refused, 
102  Tex.  678. 

Again: 

"The  circumstances  which  will  amount  to  suf- 
ficient proof  of  a  disputed  fact  can  never  be 
previously  defined.  •  »  •  'ine  only  legal 
test  of  which  they  are  susceptible  is  their  suf- 
ficiency to  satisfy  the  mind  and  conscience  of 
the  Jury."    Burrell  v.  State,  18  Tex.  713-715. 

"When  resort  is  had  to  circumstantial  proof, 
'any  fact  may  be  submitted  to  the  jury,  provided 
it  can  be  established  by  competent  means,  which 
affords  any  fair  presumption  or  inference  u  to 
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the  question  in  diipote.'    Wella  t.  F^bank,  6 
Tex.  6J82."    Davie  v.  Terrill,  63  Tex.  106. 

In  O.,  a  &  S.  F.  By.  Co.  t.  Hayden,  29 
Tex.  CHy.  App.  280,  68  S.  \V).  630,  a  defect 
in  a  lath  machine  was  alleged,  and  evidence 
Bhowed  that  when  such  machine  was  proper- 
ly constructed  and  In  proper  repair  the  oper- 
ator thereof  could,  when  be  desired  to  do  so, 
bring  the  same  to  ai  standstill  by  shifting  the 
belt  onto  the  pulley.  That  when  the  ma- 
chine, so  constructed  and  in  good  repair,  was 
properly  stopped  by  the  operator,  it  would 
remain  at  a  standstill,  and  remain  until 
started  by  some  one;  and  that  by  the  use 
of  ordinary  care  such  machine  and  applianc- 
es could  be  kept  in  good  condition.  The  ma- 
chine, from  some  unknown  cause,  started 
whUe  Haydon  was  doing  some  work  upon  it, 
or  with  it,  after  he  had  st<9ped  It,  and  the 
evidence  diowed  that  the  machine  was  not 
started  by  any  other  person,  and  that  It 
could  have  been  started  in  motion  by  only 
two  causes,  viz.:  The  failure  of  Hayden  to 
properly  shift  the  belt,  and,  second,  defect  In 
the  machine  or  its  appliances.  Appellant  in- 
troduced evidence  tending  to  show  that  It 
had  used  due  care  to  keep  the  machinery  In 
good  repair,  etc.  The  Inspector  testified  that 
he  had  continuously  looked  over  it  and  dis- 
covered no  defect  therein.    The  court  says: 

"It  is  significant,  however,  that  he  did  not 
make  a  minute  special  in!Q>ection  of  it.  He  ap- 
pears to  have  daily  looked  at  the  machine  when 
It  was  in  operation,  and,  observing  no  defect, 
concluded  that  it  was  in  good  condition.  An 
examination  of  the  shafts,  pulleys,  belt,  and 
shifter,  with  a  view  of  ascertaining  whether  the 
same  were  in  proper  condition  and  repair,  as 
regarded  the  stopping  and  storting  of  the  ma- 
chme,  appears  not  to  have  been  made.  The 
evidence  warrants  the  conclusion  that  appel- 
lant, by  the  exercise  of  ordinary  care,  could 
have  discovered  the  defect  and  remedied  same 
in  dme  to  have  avoided  the  accident." 

Again  the  court,  in  Its  opinion,  says*. 

"The  evidence  warrants  the  further  conclusion 
tHat,  on  the  occasion  of  the  accident,  Hayden 
properly  shifted  the  belt,  and  that  thtf  ma- 
chine was  not  started  in  motion  by  any  act  of 
his,  or  by  failure  on  his  part  to  use  due  care 
in  stopping  the  machine,  or  in  working  with  it 
after  it  was  stopped." 

It  Is  to  be  noted  that  these  conclusions  are 
drawn  from  the  facts  not  spedQcally  testified 
to  by  any  witness. 

In  HcGray  et  aL  ▼.  Q.  H.  &  S.  A.  Ry.  Co., 
80  Tex.  168,  34  S.  W.  05,  Justice  Brown, 
speaking  for  the  Supreme  Court,  says: 

"It  is  a  general  rule  that  when  a  servant  sues 
his  master  or  employer  for  damages  arising  from 
injuries  caused  by  the  negligence  of  the  latter, 
the  plaintiff  must  prove  the  negligence  of  the  de- 
fendant, and  that  proof  of  the  accident  and  in- 
jury alone  will  not  be  sufficient  to  authorize  a 
recovery.  However,  it  ia  well  settled  by  author- 
ity that  the  drcomatances  attending  the  injury 
may  be  sufficient  to  establish  the  fact  of  negli- 
gence without  any  direct  proof  thereof.  In  the 
case  of  Railway  Co.  v.  Crowder,  63  Tex.  on 
page  504,' Justice  Stayton,  after  stating  the  gen- 
eral rule,  says:  There  ia  bo  doubt  that  cases 
occur  in  which  the  accident  is  of  such  character 
aa  of  itself,  when  considered  in  connection  with 
the  facts  which  neceaaarily  pippear  in  showing 
the  accident,  to  amount  t*  sufficient  proof  of 


the  want  of  due  care  by  the  defendant  and  of 
the  exercise  of  due  care  by  the  plaintiff,  to  au- 
thorize a  jury  to  find  both  facts,  witliottt  any 
direct  proof  on  either  point;  but  this  does  not 
affect  the  question  of  burden  of  proof,  but  re- 
lates rather  to  t&e  sufficiency  of  the  evidence  fur- 
nished by  the  accident  itself.  The  burden  of 
proof  resting  on  a  plaintiff  upon  the  issues  of 
negligence  of  the  defendant,  and  his  own  exer- 
cise of  due  care  requires  tliat  he  should  show 
the  facts  surrounding  and  leading  to  the  acci- 
dent, and  if  from  these,  when  shown,  a  jury  may 
reasonably  infer  negligence  in  the  defendant  con- 
tributing to  the  injury,  and  the  exercise  of  due 
care  by  the  plaintiff,  then  he  is  entitled  to  a  ver- 
dict; but,  if  he  does  not  show  how  the  accident 
occurred  by  which  he  was  injured,  by  showing 
his  own  relation  to  it,  and  the  other  surrounding 
facts,  some  or  all  of  which  may  appear  from  the 
character  of  the  accident  itself,  then  he  has  not 
gone  with  his  evidence  as  far  as  the  law  requires 
him  to  go  to  authorize  a  recovery.'  Mr.  Whar- 
ton, in  liis  work  on  Negligence,  |  421,  having 
stated  the  general  rule,  says:  'But  the  very  na- 
ture of  the  accident  may  of  itself,  and  through 
the  presumption  it  carries,  supply  the  requisite 

groof.'  In  Shear.  &  R.  Neg.  {  69,  the  author, 
aving  likewise  stated  the  general  rule  upon  the 
subject,  continues:  'In  many  cases  the  maxim 
"res  ipsa  loquitur"  applies.  Tke  affair  speaks 
for  itself.  It  is  not  that  in  every  case  negli- 
gence can  be  assumed  from  the  mere  fact  of  the 
accident  and  of  injury,  but  in  these  cases  the 
surrounding  circumstances,  which  are  necessarily 
brought  into  view  by  showing  how  the  accident 
occurred,  contained,  without  further  proof,  suffi- 
cient evidence  of  the  defendant's  duty  and  of  his 
negligence  to  perform  it.  The  fact  of  the  casual- 
ty and  the  attendant  circumstances  may  them- 
selves furnish  all  the  proof  of  negligence  that  the 
injured  person  ia  able  to  offer,  or  that  it  is  nec- 
essary to  offer.' " 

See  this  case  and  the  authorities  dted  in 
it  for  an  extended  discussion  of  the  proposi- 
tion of  circumstantial  evidence.  In  that  case 
the  trial  court  instructed  a  verdict,  the  Court 
of  Civil  Appeals  upheld  the  action  of  the 
trial  court,  and  the  Supreme  Court  reversed 
and  remanded  the  case  for  a  new  trial. 

Quoting  from  Rose  v.  Transportation  Co. 
(C.  C.)  11  Fed.  438,  in  this  opinion,  Justice 
Brown  says : 

"It  is  contended,  however,  that  it  was  error  to 
instruct  the  jury  that  they  might  infer  such 
negligence  from  the  fact  of  explosion,  and  it  is 
argued  that  such  a  presumption  only  obtains 
when  the  defendant  is  under  a  contract  obliga- 
tion to  the  plaintiff,  as  in  the  case  of  common 
carrier  or  bailee.  Undoubtedly,  the  presump- 
tion has  been  more  frequently  applied  in  cases 
against  carriers  of  passengers  than  in  any  other 
cases  of  negligence,  but  there  is  no  foundation  in 
authority  or  in  reason  for  any  such  limitation 
of  the  rule  of  evidence,  as  the  presumption  origi- 
nates from  the  nature  of  the  act,  not  from  the 
relations  between  the  parties.  It  is- indulged  as 
a  legitimate  inference  whenever  the  occurrence 
is  such  as,  in  the  ordinary  course  of  things,  does 
not  take  place  when  proper  care  ia  exerciaed, 
and  is  one  for  whidi  the  defendant  ia  reapon- 
sible." 

In  the  instant  case,  Dctro  had  no  way  of 
examining  to  find  out  what  struck  him.  It 
is  to  be  noted  also  that  the  engineer  who  was 
handling  the  engine  never  testified,  nor  Is 
there  anything  in  the  record  to  show  why  he 
did  not  testify. 

[3]  Without  laying  any  stress  upon  any  of 
the  .evidence  In  the  case,  as  deduced  upon 
the  trial,  or  any  suggestion  of  its  probative 
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force,  we  think,  under  the  pleadings  and  the 
proo^  as  la  presented  In  the  record,  the 
case  should  have  been  snbmitted  to  the  Jury, 
for  Its  determination,  and  that  the  able  trial 
court  committed  error  In  peremptorily  In- 
structing a  verdict  for  the  defendant. 

So  believing,  It  Is  ordered  that  the  cause 
be  reversed  and  remanded  for  a  new  trial 

Reversed  and  remanded. 

BROOKE,  J.  I  can  find  no  evidence  In 
the  record  of  any  character  showing  negli- 
gence on  the  part  of  the  defendant  company. 
Therefore  I  cannot  agree  with  the  majority 
of  the  court  In  the  disposition  of  the  case, 
and  file  this,  my  dissent 


PAXTIi  T.   SWEENBY  et  at     (No.  724S.) 

(Court  of  CSvil  Appeals  of  Texas.     GalvMton. 

June  16,  1916.    Rehearing  Denied 

Oct.  5.  1916.) 

1.  Action   <S=338(4)— ItisjoiNDU  of   Causbb 
—Tort — Contract. 

Where  the  tenant  alleged  that  the  landlord 
and  his  agents  conspired  to  destroy  his  bnsi- 
ness,  caoaed  his  office  to  be  closed  against  him, 

Sublidy  ridiculed  and  slandered,  and  aocuMd 
im  of  dishonesty,  to  his  damage  in  a  sum  cer- 
tain, and  claimed  exemplary  damages  of  a  like 
sum,  his  petition  was  on  a  single  cause  and 
sounded  in  tort  and  not  in  contract  for  a  breach 
of  a  lease,  so  that  there  was  no  misjoinder. 

[Eld.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  {  549;    Dec.  Dig.  <S=>38(4).] 

2.  Action  ®=»48(1)— Mibjoindeb  or  Causkb 

— TORl^-CONTBAOT. 

A  party  may  sae  in  one  action  for  a  breach 
of  contract  and  for  damages  for  slander  where 
both  claims  grow  out  of  the  same  transaction 
and  are  so  connected  that  they  may  convenient- 
ly and  appropriately  be  htigated  together. 

[Ed.  Note. — For  other  cases,  see  Action,  Ont 
Dig.  i  471;  Dec.  Dig.  «»48(1).] 

8.  Acnoir  «s>48(l)— MnjoiiroiB  or  OauBsa 

— TOBT— CONTBACT. 

The  rule  forbidding  misjoinder  of  causes  of 
action  is  a  rale  of  convenience  and  expediency 
and  should  be  construed  with  the  broader  rule, 
for  avoidance  of  multiplicity  of  suits. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  {  471;  Dec.  Dig.  «=>48(1).] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Wm.  Masterson,  Judge. 

Action  by  Allen  Paul  against  J.  J.  Sweeney 
and  others.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.    Reversed  and  remanded. 

A.  C.  Allen  and  Cooper  &  Merrill,  all  of 
Houston,  for  appellant  Moody  &  Boylea,  of 
Houston,  for  appellees. 

LANE,  J.  Appellant,  Allen  Paul,  brought 
this  suit  against  J.  J.  Sweeney,  William 
Giles.  W.  A.  Smith,  and  B.  A.  Gray  to  re- 
cover alleged  damage  to  his  business.  Plain- 
tiff alleged  in  his  petition: 

(1)  That  plaintiff  is  engaged  in  the  real  es- 
tate, loan,  and  commission  business,  and  has 
been  so  engaged  for  more  than  20  years  in 
the  city  of  Houston.     That  for  the  past  7 


years  he  has  occupied  office  No.  405  In  the 
Paul  building,  situated  on  the  comer  of  Pres- 
ton avenue  and  Fannin  street  in  the  city  of 
Houston,  In  which  office  he  has  conducted 
his  said  business,  and  has  advertised  to  his 
customers  and  to  the  public  generally  that 
said  office  Is  his  business  location,  and  the 
public  In  general  and  the  clients  and  the  peo- 
ple with  whom  he  is  best  known  know  that 
said  real  estate,  loan  and  brokerage  business 
of  this  plaintiff  is  being  conducted  at  said 
place. 

(2)  That  heretofore,  to  wU,  on  the  1st  day 
of  February,  1916,  the  plaintiff  leased  said 
room  from  the  defendant  J.  J.  Sweeney  and 
the  estate  of  Frank  Sheppard,  whose  estate 
was  represented  through  his  guardian,  E.  A. 
Gray,  said  J.  J.  Sweeney  and  the  said  estate 
of  Frank  Sheppard  being  at  the  time  the 
owners  In  fee  simple  of  the  Paul  building, 
and  .  that  upon  the  7th  day  of  April,  1915, 
plaintiff  was  lawfully  entitled  to  the  posses- 
sion, occupancy,  and  use  of  said  room,  and 
was  legally  entitled  to  such  possession  by 
reason  of  said  lease  from  said  1st  day  of 
February,  1915,  up  to  the  present  time,  and 
still  Is  entitled  to  the  possession  and  occu- 
pancy of  said  room. 

(3)  That  the  said  J.  J.  Sweeney  and  the 
said  E.  A.  Gray,  by  virtue  of  said  guardian- 
ship of  Uie  estate  of  Frank  Sheppard,  are  the 
owners  and  they  have  the  actual  care,  con- 
trol, and  management  of  said  building,  and 
that  the  said  W.  A.  Smith  and  the  said  Wil- 
liam Giles  were  the  agents  and  employes  of 
the  said  other  two  defendants,  and  that  they 
and  each  of  them  conspired  and  confederated 
together  with  themselves  for  the  purpose  of 
Illegally  ousting  this  plaintiff  from  the  pos- 
session and  occupancy  of  said  room  and  office, 
and  with  the  Intent  and  purpose  of  destroy- 
ing his  character  and  business  reputation, 
and  fpr  the  purpose  of  ruining  and  destroy- 
ing his  reputation  and  character  as  a  busi- 
ness man,  agreed  among  themselves  to  Il- 
legally dispossess  plaintiff  of  said  premises, 
and  to  maliciously,  willfully,. and  fraudulent- 
ly circulate  defamatory  and  derogatory  state- 
ments of  and  concerning  the  reputation  and 
standing  of  this  plaintiff.  And  that  the  said 
W.  A.  Smith  was  in  the  actual  control, 
charge  of  and  management  of  said  building, 
acting  for  and  in  behalf  of  the  said  E.  A. 
Gray,  as  guardian  of  tiie  said  Frank  Shep- 
pard estate,  and  acted  for  and  In  behalf  of 
the  said  J.  J.  Sweeney,  owner  of  said  build- 
ing. That  the  said  WiUlam  Giles  Is  related 
to  the  said  J.  J.  Sweeney,  and  Is  general 
agent  with  full  authority  froni  the  said  J. 
3,  Sweeney  to  do  and  perform  any  and  all 
acts  therefor  and  In  his  name. 

(4)  That  heretofore,  to  wit,  on  the  5th  day 
of  February,  1915,  the  defendants  and  each 
of  them,  in  pursuance  of  the  aforesaid  com- 
mon design  and  fixed  purpose,  and  Intention 
to   injure,   damage,   harass,   embarrass,   and 
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annoy  tbis  plalntlfl  nnlawfally,  and  without 
any  ligbt,  deprived  this  plaintiff  of  the  pos- 
session of  said  office  and  barred  his  access 
and  Ingress  thereto,  and  thereby  ejected  him 
wrongfully  knd  unlawfully  from  said  office. 
That  during  the  time  that  said  office  of  the 
plaintiff  was  closed  the  clients  of  tbis  plain- 
tiff and  people  with  whom  he  had  business 
came  to  see  him  at  his  place  of  business  and 
were  Informed  by  the  defendants  and  their 
agents  that  the  plaintiff  had  been  barred 
from  his  office  because  be  could  not  pay  his 
rent,  and  that  during  said  time  and  now  the 
agents  and  employes  in  and  around  said 
building,  acting  under  the  direction  of  the 
defendants  herein  and  with  their  full  knowl- 
edge and  consent,  are  circulating  all  manner 
of  false  and  malicious  reports  among  the 
tenants  of  said  building  and  the  public  in 
general  about  and  concerning  this  plaintiff, 
and  are  deriding  plaintiff  and  making  fun 
of  him  in  the  hearing  of  various  and  sundry 
persons  to  the  great  humiliation  and  shame 
of  this  plaintiff,  at  his  being  shut  out  from 
his  office  and  the  refusal  to  permit  him  to 
occupy  the  same  when  he  is  entitled  to  it, 
and  the  Jesting  and  joking  remarks  circulat- 
ed among  said  employes  and  among  said  de- 
fendants in  the  building  and  in  the  presence 
of  all  kinds  and  character  of  persons,  as 
well  as  among  the  friends  and  acquaintances 
of  the  plaintiff,  has  greatly  humiliated,  sham- 
ed, and  degraded  the  plaintiff  in  the  eyes  of 
the  public  generally,  and  the  community, 
and  his  character  has  been  Injured  and  dam- 
aged and  his  business  totally  destroyed  and 
made  worthless,  to  his  great  damage. 

(5)  Plaintiff  further  alleges  that  for  many 
years  prior  to  the  acts  and  conduct  of  the 
defendants  herein  set  forth,  he  has  enjoyed 
a  lucrative  and  profitable  business  as  such 
real  estate,  loan,  and  commission  agent,  and 
had  been  able  to  acquire  therefrom  an  Income 
of  approximately  $5,000  per  annum.  That 
since  the  acts  and  conduct  on  the  part  of  the 
defendants,  and  their  unlawful  and  illegal 
acts  and  their  false  and  malicious  reports  of 
and  concerning  him,  his  said  business  has 
been  destroyed  and  made  practically  worth- 
less, and  that  he  is  no  longer  able  to  carry 
the  same  on  successfully  and  realize  a  profit 
therefrom. 

(6)  Plaintiff  alleges  that  since  the  institu- 
tion of  this  suit  and  up  until  the  present 
time,  the  defendants  and  each  of  them  have 
continued  to  annoy  and  harass  him  and  to 
circulate  all  manner  of  false  reports  against 
liim,  and  talked  in  the  presence  and  hearing 
of  others  and  of  the  employes  of  the  building 
about  the  plaintiff  in  a  derogatory  manner. 
That  the  defendants  have  discharged  some  of 
the  employes  In  charge  of  said  building  soon 
after  plaintiff  was  ejected  from  his  said  of- 
fice, and  that  when  said  employes  were  dis- 
charged the  said  W.  A.  Smith,  acting  as 
agent  of  the  owners  of  said  building  and 
with  due  authority  from  the  said  defendants, 


informed  bystanders  that  they  were  dishon- 
est, because  no  honest  man  would  work  for 
Allen  PauL  That  said  statement  was  in- 
tended to  convey  the  meaning  to  said  per- 
sons hearing  the  same  that  plaintiff  was 
a  dishonest  man  and  was  not  entitled  to  be 
treated  by  the  public  generally  with  tmst 
and  confidence.  That  plaintiff  had  formerly 
owned  said  building  and  these  certain  em- 
ployes had  been  employed  for  him  while  he 
was  the  owner  thereof. 

(7)  Plaintiff  further  alleges  that  all  of  the 
acts  of  the  said  W.  A.  Smith,  as  agent  for 
the  owners  of  said  building  and  acting  under 
the  direction  and  authority  of  the  said  J.  J. 
Sweeney,  and  the  said  B.  A.  Giray,  personal- 
ly, with  reference  to  this  plaintiff  and  all 
th6  false  and  fraudulent  representations  so 
made  concerning,  of,  and  about  plaintiff,  and 
the  act  and  c<mduct  in  the  unlawful  ejecting 
of  plaintiff  from  said  office,  were  with  the 
full  authority  of  the  said  defendants,  and  each 
of  them,  and  that  each  and  all  of  them  rati- 
fied and  confirmed  all  of  said  malicious  acts 
and  conduct  towards  this  plaintiff,  and  that 
thereby  the  said  E>.  A.  Gray  personally,  and 
the  said  J.  J.  Sweeney,  as  owner  of  said 
building,  and  the  said  Wmiam  Giles,  togeth- 
er with  the  said  W.  A.  Smith,  became  liable 
to  plaintiff  for  exemplary  damages. 

(8)  Plaintiff  further  alleges  that  from  and 
after  the  1st  day  of  February,  1915,  and  at 
the  time  of  the  grievances  hereinbefore  set 
out,  that  he  was  in  a  position  and  it  was  his 
intention  and  purpose,  and  that  such  Inten- 
tion and  purpose  had  been  disclosed  to  each 
of  said  defendants,  to  give  his  time  and  at- 
tention to  said  real  estate,  loan  and  commis- 
sion business,  and  that  he  had  severed  his 
connection  with  all  other  business  matters 
and  was  devoting  his  entire  time  and  atten- 
tion to  this  particular  business,  and  that  be 
had  ample  facilities  and  was  capable  of  earn- 
ing and  would  have  earned  in  said  business 
large  sums  of  money  from  year  to  year,  and 
was  capable  of  and  could  have  earned  $10,- 
000  per  annum  in  said  business.  That  said 
defendants  by  reason  of  the  acts  complained 
of  prevented  those  who  were  to  assist  plaintiff 
financially  from  further  assisting  him  as  they 
had  promised  and  agreed  prior  thereto,  and 
by  reason  of  all  their  false,  malicious  rep- 
resentations and  statements  as  to  the  charac- 
ter and  reputation  of  plaintiff  have  caused 
and  induced  such  persons  to  refuse  to  support 
plaintiff  financially,  as  they  had  agreed  to  do, 
and  destroyed  his  character  and  reputation 
among  his  clients,  and  destroyed  his  business 
as  such  real  estate,  loan,  and  commissloD 
agent,  and  as  the  natural  and  approximate 
result  of  the  said  wrongful  acts,  statements, 
and  declarations  of  the  defendants,  and  their 
wrongful  and  unlawful  ejecting  him  from 
said  room,  he  has  been  actually  damaged  in 
the  sum  of  $12,500. 

(9)  That  by  reason  of  said  acts,  represen- 
tations, and  declarations  of  each  and  all  of 
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said  defendants,  and  that  by  reason  of  the 
representations,  statements,  and  declarations 
of  the  said  W.  A.  Smith,  acting  under  the 
authority  and  with  the  full  consent  and 
knowledge  of  each  and  all  of  the  said  de- 
fendants and  by  reason  of  the  said  malicious 
and  wrongful  acts  and  declarations  of  the 
defendants  and  each  of  them,  hare  become 
liable  to  this  plaintUF  for  exemplary  dam- 
ages, and  that  by  reason  of  the  defendants 
E.  A.  Gray  and  the  said  3.  J.  Sweeney,  with 
fnU  knowledge  of  the  acts,  declarations,  and 
statements  of  the  said  W.  A.  Smith,  their 
agent,  about  and  concerning  plaintiff  and  by 
reason  of  the  same  being  false  and  malicious- 
ly made,  and  their  ratification  and  conflrma- 
tlon  thereof  by  the  continual  employment  of 
the  said  W.  A.  Smith,  they  and  each  of  them 
thereby  became  liable  to  plaintiff  for  exemp- 
lary damages,  and  that  thereby  plaintiff  Is 
entitled  to  recover  from  them  for  exemplary 
damages  In  the  further  sum  of  $12,S00. 

The  defendants  filed  their  answers  to  plain- 
tiff's petition,  and  among  other  special  excep- 
tions, urged  the  following: 

"They  specially  except  to  all  of  the  allegations 
in  said  petition  whicli  undertalce  to  join  in  tlie 
same  action  a  claim  for  damages  for  breach  of  a 
contract  of  rental,  with  a  claim  for  damages  for 
slander,  because  the  same  would  constitute  a 
misjoinder  of  causes  of  action." 

The  trial  court  sustained  said  special  ex- 
ception, and  upon  the  refusal  of  the  plaintiff 
to  amend  his  petition,  or  to  elect  to  prosecute 
his  suit  separately,  either  for  damages'  for 
breach  of  contract  or  for  damages  for  slan- 
der, the  case  was  by  said  court  dismissed. 

Alien  Paul  has  appealed,  and  by  his  only 
assignment  Insists  that  the  trial  court  erred 
in  sustaining  said  special  exception,  and  In 
dismissing  said  cause. 

[1]  It  win  be  noted  that  the  plaintiff  al- 
leges a  conspiracy  formed  by  all  the  defend- 
ants to '  destroy  his  business,  and  that  to 
accomplish  thMr  purpose,  all  the  defendants 
caused  his  office  to  be  closed  against  him ; 
that  they  publicly  ridiculed  and  slandered 
him,  and  publicly  accused  him  of  dishonesty, 
eta,  and  that  said  wrongful  acta,  statements, 
and  declarations  caused  actual  damage  to 
bis  business  In  the  sum  of  $12,500,  and  that 
by  reason  of  said  acts;  statements,  and  dec- 
larations being  wrongful  and  malicious  he 
la  entitled  to  recover  exemplary  damage  In 
the  sum  of  112,500.  Plaintiff  bases  bis  right 
to  recover  for  the  wrongful  acts,  statements, 
declarations,  etc.,  upon  the  theory  that  such 
acts,  etc.,  were  done,  made,  and  declared  for 
the  purpose  of  destroying  his  business,  and 


that  such  acts,  etc.,  had  that  effect  We 
therefore  conclude  that  plaintiff's  petition 
declares  upon  one  cause  of  action  and  not 
two,  and  that  there  was  no  misjoinder  of 
causes  of  action. 

[2]  If,  however,  W0  are  mistaken  as  to  ap- 
pellant's petition  alleging  but  one  cause  of 
action,  and  that  said  petition  In  fact  alleges 
a  breadi  of  contract  brought  about  by  acts, 
eta,  Joined  In  and  encouraged  by  all  the  de- 
fendants, and  that  It  also  alleges  slander  of 
appellant,  Joined  In  and  encouraged  by  all 
of  said  defendants,  which  grew  out  of  the 
same  transaction  or  connection  therewith, 
and  that  said  petition  alleged  two  causes  of 
action,  still  we  think  that  said  causes  may  be 
properly  Joined  In  one  suit  where  the  par- 
ties are  the  same  In  both,  and  that  the  trial 
court  erred  in  sustaining  appellees'  said  spe- 
cial exception,  and  dismissing  appellant's 
suit 

'"The  right  to  sue  in  one  action  for  a  breach  of 
contract  and  for  damages  for  a  tort,  where  both 
claims  grow  out  of  the  same  transaction,  and 
are  so'  connected  that  they  may  conveniently  ana 
appropriately  be  litigated  together,  is  in  accord- 
ance with  the  decisions  of  this  state"  Houston, 
etc.,  Ry.  Co.  v.  Sliirley,  54  Tex.  126.  at  page 
141;  Hooks  V.  Fltzenrleter,  76  Tex.  277,  13  S. 
W.  230;  Cody  v.  Lowery,  91  S.  W.  1109;  M., 
K.  &  T.  Ry.  Co.  V.  Lightfoot,  106  S.  W.  .305 ; 
Stuart  V.  Telegraph  Co.,  66  Tex.  580,  18  S.  W. 
351,  59  Am.  Rep.  623;  Cartw  v.  Wallace,  2 
Tex.  206. 

[3]  The  rule  against  multifarious  or  for- 
bidding the  misjoinder  of  causes  of  action 
is  a  rule  of  convenience  and  expedlaicy,  and 
should  be  construed  with  reference  to  the 
broader  policy  which  enjoins  the  avoidance 
of  a  multiplicity  of  suits.  The  leading  prin- 
ciple In  our  law  and  system  of  procedure  is 
to  avoid  a  moltlpllclty  of  suits,  and  to  settle 
in  one  action  the  respective  rights  and  claims 
of  parties  where  they  are  of  such  a  nature  as 
to  admit  of  adjustment  In  that  mode.  St. 
Louis  Ry.  Co.  V.  Hengst  36  Tex.  Civ.  App. 
217,  81  S.  W.  832,  98  Tex.  630,  writ  of  error 
refused;  Chambers  v.  Cannon,  62  Tex.  293, 
and  cases  there  dted.  See  cases  dted  volume 
1,  Ency.  Dig.  of  Texas  Reports,  p.  132.  See, 
also,  cases  above  dted.  The  prlndple  Just 
stated  has  been  repeated  over  and  over  again 
In  the  decisions,  and  need  not  be  further  con- 
sidered here. 

For  the  error  of  the  trial  court  In  sustain- 
ing appellees'  said  spedal  exception  and  dis- 
missing appellant's  suit,  the  Judgment  ren- 
dered by  said  court  is  here  reversed,  and  the 
cause  is  remanded  for  trlaL 

Reversed  and  remanded. 
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PANHANDLE  &  S.  T.  RY.  00.  t.  FITTS. 
(No.  1030.) 

(Court  of  Ciril  Appeals  of  Texaa:     Amarillo. 
June  21,  1916.    On  Motion  for  Rehear- 
ing Oct  11, 1916.) 

1.  MaSTEB  and  SEBVAlfT  «=9l80(l)— Fkdkbal 

Employkbs'  Liabilitt  Act— Feixow  Sebv- 

AMT. 

Under  federal  ITmpIoyers'  Liability  Act  April 
22.  1908,  c.  149.  35  Stat  65  (U.  S.  Oomp.  St 
1913,  Si  8657-8665),  the  rule  of  feUow  seryant 
does  not  preclude  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  (3ent  Dig.  SI  359,  368;  Dec.  Dig.  *= 
180(1).] 

2.  Masteb  and  Sebvant  ^=»265(2)— Federal 
Emplotbbs'  Liabiutt  Act— NEOuaENCB— 
Proof. 

Unrler  the  federal  Employers'  Liability  Act 
negligence  on  the  part  of  the  carrier,  its  officors 
or  agents,  must  be  shown  by  the  injured  employ^. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  878,  895,  896 ;  Dec  Dig. 
«=»265(2).] 

g.  Master  and   Servant  «=s>124(3)— Iitjitbt 
TO  Servant— Dtttt  or  Inspecttno  Tools. 
A  simple  tool,  like  a  hammer  or  nails,  does 
not  impose  upon  the  master  the  duty  of  inspec- 
tion. 

[Ed.  Note..— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  236;  Dec.  Dig.  «=> 
124(3).] 

4.  Master  and  Servant  ^s>101,  102(8)— In- 
jtTBiEs  TO  Servant— DtTTT  to  Furnish  Sarb 
Tools. 

It  is  the  mle  in  Texas,'  and  also  in  the  Su- 
preme Court  of  the  United  States,  that  a  master 
must  use  ordinary  care  to  furnish  his  servant 
safe  tools  and  instrumentalities  with  which  to 
do  his  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  C!ent  Dig.  f  139;  Dec.  Dig.  «=»101, 
102(8).] 

5.  Master  and  Servant  4=3286(4)— Injttsies 
to  Servant  —  Nkouoenck  ~  Question  of 
Fact. 

In  an  action  under  the  federal  Employers' 
Uabilitj  Act  by  a  railroad's  employe  for  per- 
sonal injuries,  the  qoestion  whether  there  was 
negligence  on  the  part  of  the  road,  its  officers  or 
agents,  in  futnisniiig  the  hammer  and  nails 
which  plaintiff's  fellow  servant  was  using,  and 
which  caused  his  injury,  was  of  fact,  to  be  de- 
termined from  the  facts  found  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Ont  Dig.  i  1011;  Dec.  Dig.  «=» 
286(4).] 

6.  Master  and  Servant  €=>204(1)— Feoerai. 
Emploters'  Liabiutt  Act— Assumption  of 
Risk. 

Under  the  federal  Employers'  Liability  Act 
{  4  (U.  S.  Comp.  St  1913,  (  8660),  in  an  ac- 
tion against  a  railroad  by  its  employfi  for  inju- 
ries received  in  interstate  commerce,  the  doc- 
trine of  assumed  risk  applies,  and  has  the  same 
effect  as  at  common  law;  i.  e.,  the  employ^ 
docs  not  assume  the  negligence  of  the  master  un- 
less he  knew  of  it  or  must  necessarily  have 
known  of  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  644;  Dec.  Dig.  «=9204(1).] 

7.  Master  and  Servant  4=>288(4)— Injuries 

10  SEBVANT^ASaUltPTION   OF  RISK. 

A  locomotive  fireman,  engaged,  under  the  dl 
rection  of  a  foreman,  in  the  temporary  work  of 
blocking  the  wheels  of  an  automobile  being  put 
into  a  box  car  for  shipment  did  not,  as  a  mat- 


ter of  law,  assume  the  risk  and  danger  incident 
to  the  employment  from  a  sliver  of  steel  splittin; 
off  from  a  nail  which  his  fellow  servant  wu 
hammering  and  entering  bis  eye,  since,  before  in 
employ^  wiU  be  held  to  have  assumeid  the  risk 
arising  out  of  the  negligent  conduct  of  his  fel- 
low servant,  it  must  be  shown  that  snch  condoct 
was  known  to  the  employ^,  or  so  customary  that 
he  should  be  charged  therewith,  and  that  he  ap- 
preciated, or  was  bound  to  appreciate,  the  dan- 
ger. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  {|  1072,  1078;  Dec.  Dig. 
<8=»288(4).] 

8.  Trial  «=s>260(1)  —  Instruction  —  Repeti- 
tion. 

The  refusal  of  a  requested  charge,  where  tba 
charge  of  the  court  substantially  covered  the  i«- 
sue  sought  to  be  presented,  was  not  erroneous. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  651;   Dec  Dig.  «=>260a)-] 

9.  CoMPROuisB  and  Settleicent  4=920(1)  — 
Execution. 

Where  an  injured  railroad  employ^  signed 
an  agreement  releasing  the  company  from  all 
liabilities  in  consideration  of  $1  and  its  enga^n; 
to  employ  him  for  one  day,  and  the  company'i 
agreement  to  furnidi  one  day's  work  rested  at 
the  employ6's  option,  he,  by  doing  the  work  for- 
niahed  him,  accepted  the  proposition  and  ren- 
dered the  contract  of  release  executed. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  U  83-87 ;  Dec.  Dig. 
<&=>20(1).] 

10.  Release  «=920  —  Fedebai.  EJiiplotziis' 
LiABixiTT  Act- Release  of  Liabiutt. 

Federal  Employers'  Liability  Act,  |  5  (U.  S. 
Comp.  St  1913,  §  8661),  rendering  any  contract 
void  the  purpose  or  intent  of  which  is  to  exempt 
the  carrier  from  liability  created  by  the  act.  haa 
no  application  to  the  case  of  a  release  of  lia- 
bility, given  a  railroad  by  its  injured  emplo.rf 
after  the  accident  in  consideration  of  being  fur- 
nished further  employment  for  one  day. 

[Ed.  Note. — For  other  cases,  see  Release,  (Jcnt 
Dig.  IS  84-^6;  Dec.  Dig.  <gs»20.] 

11.  Release  ®=>13(5)— Mistake  ob  Fraud  — 
Effect. 

Where  a  rallroad'a  injured  employ^  ri^ned  a 
contract  xeleasing  the  t*oad  from  luibUity  in  con- 
sideration of  its  furnishing  him  one  ity'a  em- 
ployment, such  employ^  not  being  induced  there- 
to by  mistake  or  fraud,  he  was  bound  by  such 
release. 

[Ed.  Note.— For  other  cases,  see  Release,  dent 
Dig.  S  26;  Dec.  Dig.  iSx=sl3(6).] 

On  Motion  for  Rehearing. 

12<  (Contracts   ®=>S8  —  Considebatign  — 

Presumption. 
By  direct  provision  of  Rev.  St  art  7093,  a 
writtm  contract   imports  consideration  io  the 
same  manner  and  as  fully  as  sealed  instnusoits. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  U  403-405,  407 ;  Dec.  Dig.  «=8S.] 

18.  CONTBAOTS  «=a8S  —  WBimn  CONIBACI  - 
CONSIDBBATION— PbEBUKPXION. 

Where  a  written  contract  does  not  show  up- 
on its  face  a  want  of  consideration,  it  is  admis- 
sible in  evidence  without  proof  aliunde  <tf  a  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  403-405,  407;  Dec  Dig.  «=»8&] 

14.  Release  «=>55— Want  of  Oonsidbbatio5 

—Burden  of  Fboof. 

In  an  action  for  personal  injuries  against  a 

railroad   by   its    employ^,   the   burden   was  on 

plaintiff,  who  asserted  that  his  written  rdeaae  of 
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UabilltT,  In  oonaideriition  of  farther  employment, 
was  Cutout  consideration,  to  prove  the  fact. 

[Ekl.  Mote.— For  other  cases,  see  Release,  Cent 
Dij^SS  94-100;   Dec.  Di«.  «=>B6.] 

15.  Releabk  <8=>68<2)  —  Lack  or  Consideka- 
xroN — Qdestion  «)b  Jxrvz. 

In  an  action  for  injuries  by  a  railroad's  em- 

gloyi,  -whether  plaintiff's  written  release  of  lia- 
ility,  executed  in  consideration  of  further  em- 
ployment, was  without  consideration  was  a  Jury 
question  on  the  facts  proven,  and  not  for  the 
trial  court  or  Court  of  Civil  Appeals. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Diig.  (  110;   Dec.  Dig.  «=>58(^.] 

16.  RBUA8K  «s9lS(l)— Wamt  or  OonaiDKBA- 
Tion— Failube  or  fabtt. 

An  injured  railroad  employ^,  who  gave  the 
road  a  release  of  liability  in  consideration  "of 
an  order  on  the  treasurer  of  said  company  for 
the  snm  of  on*  dollar,"  and  failed  to  present 
such  order  for  payment,  could  not  attack  the  re- 
lease for  lack  of  consideration,  since  a  party  can- 
not base  an  action  for  breach  of  contract  on  his 
own  fault  or  neglect 

[Ed.  Note/— For  other  cases,  see  Release,  Cent. 
Dig.  K  21,  22,  27;  Dec.  Dig.  «s9l3(l).] 

17.  Rkucabi)  «aB68(2)— IirjOTOS  TO  SBBTAin>— 
Question  fob  Jtfbt. 

In  an  action  for  injuries  by  a  railroad's 
employe,  whether  plaintiff  worked  at  least  one 
day  after  he  aigned  a  release  of  all  liabilities, 
in  consideration  of  the  road's  promise  to  employ 
him  further  for  that  period,  held  for  the  jury 
under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  i  110;    Dec.  Dig.  <8=^58(2).] 

18.  Rkx^base  «=>13(6>— EiXBOTmoN. 

Where  an  injured  employe  executed  a  re- 
lease of  all  liabilities  to  the  railroad  company 
in  consideration  of  its  promise  to  employ  him 
further  for  one  day  and  an  order  on  the  treas- 
urer of  the  company  for  $1,  the  release  was  exe- 
cuted, though  such  employe  did  not  work  for 
the  day  or  receive  hia  dollar,  since  by  executing 
the  release  he  did  what  he  was  obligated  to  do, 
leaving  only  an  outstanding  liability  on  the  side 
of  the  company. 

(Ed.  Note. — ^For  other  cases,  see  Release,  Cent 
Dig.  {  29;   Dec.  Dig.  «=>13(6).] 

Appeal  from  District  Court,  Potter  Coun- 
ty; W.  B.  Oee,  Special  Judge. 

Action  by  C.  I.  Fitts  against  the  Pan- 
Iiandle  &  Santa  F6  Railway  Companr.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remandedi. 

Madden,  Trulove,  Rybum  &  Pipkin,  of 
Amarillo,  and  Terry,  Cavin  &  Mills,  of  Gal- 
veston, for  appellant.  3.  Marvin  Jones,  L. 
C.  Barrett,  E.  T.  Miller,  and  Jas.  N.  Brown- 
ing, all  of  Amarillo,  for  appellee. 

HUFF,  C.  J.  The  appellee,  Fitts,  in  this 
action  sued  appellant,  Panhandle  &  Santa 
F6  Railway  Company,  tor  damages  occasion- 
ed by  the  loss  of  an  eye.  It  is  alleged  that 
appellant  is  a  railroad  corporation,  and  that 
appellee  was  employed  as  a  truckman,  and 
In  the  course  of  bis  employment  he  assisted 
in  putting  an  auto  into  a  box  car,  and  while 
one  of  the  appellant's  employes  was  nailing  a 
triangular  block  against  one  of  the  rear 
wheels  of  the  auto,  appellee  was  directed 
by  his  foreman  to  wrap  some  burlap  or 
similar  material  on  the  other  side  of  the 


wheel,  to  protect  it  from  injury,  and  while 
so  employed,  some  chip  or  piece  of  iron  or 
other  material  flew  off  the  hammer  or  nail, 
which  such  servant  was  using  in  spiking 
down  the  block,  and  entered  the  left  eye  of 
appellee,  penetrating  the  lens  and  burying 
itself  in  the  ball  of  the  eye,  which,  it  is  al- 
leged, was  still  located  therein,  and  as  a  re- 
sult thereof  the  sight  of  the  left  eye  was 
entirely  destroyed.  The  negligence  alleged 
is  that:  Appellant  (a)  was  using  old  blocks 
and  (Ad.  nails  that  had  been  repuUed  and 
used  several  times  in  the  blocks,  and  in  pull- 
ing the  same  the  heads  had  become  loosened, 
battered,  and  broken  and  the  nails  bent  The 
hammer  was  an  old  one,  and  such  defects 
made  it  dangerous  to  use  when  other  serv- 
ants were  around,  (b)  Appellant  was  negli- 
gent in  furnishing  and  using  such  nails, 
blocks,  and.  hammer  while  other  employes 
were  around,  and  in  furnishing  Such  instru- 
mentalities and  using  the  same  while  ap- 
pellee was  at  work  at  the  other  side  of  the 
wheel,  (c)  That  such  instrumentalities  ren- 
dered the  place  an  unsafe  place  to  work, 
and  appellant  was  negligent  In  failing  to 
furnish  a  safe  place  to  work,  (d)  That  ap- 
pellee was  inexperienced  in  that  character 
of  work,  and  had  never  assisted  in  block- 
ing an  auto  before,  and  did  not  know  the 
defects  and  appreciate  the  danger  from  the 
defects,  and  that  appellant  failed  to  warn 
him  thereof.  That  each  of  the  acts  mention- 
ed constituted  separately  and  collectively 
negligence  on  the  part  of  appellant,  its  agents 
and  servants,  and  were  the  proximate  cause 
of  the  injury.  The  petition  describes  par- 
ticularly his  injury,  causing  the  loss  of  the 
left  eye  and  impairment  of  the  right,  suffer- 
ing, pain  and  Impairment  of  ability  to  follow 
his  regular  business,  which  was  firing  a 
locomotive  engine;  that  the  work  at  which 
he  was  engaged  at  the  time  of  his  injury  was 
only  temporary  employment  The  appellant 
answered  by  general  and  special  exceptions, 
denial  of  the  several  grounds  of  negligence, 
contributory  negligence,  assumed  risk  and 
that  appellee  bad,  for  valuable  consideration, 
released  the  appellant  from  damages,  by 
written  contract.  It  also  answered  that  it 
was  engaged  In  interstate  commerce;  that 
the  auto  being  loaded  into  the  car  was  a 
shipment  from  Amarillo,  Tex.,  to  Enid,  Okl., 
a  point  in  one  state  to  a  point  in  another. 
The  appellee  replied  by  supplemental  petition, 
which  it  will  not  be  necessary  to  set  out. 
A  verdict  and  Judgment  was  rendered  for 
appellee  for  $3,000. 

The  first  assignment  is  based  on  the  action 
of  the  trial  court  in  refusing  to  Instruct  a 
verdict  for  appellant.  The  propositions  pre- 
sented under  this  assignment  are:  (1)  The 
evidence  fails  to  present  actionable  negligence 
upon  the  part  of  appellant;  (2)  negligence 
was  not  shown  in  furnishing  secondhand 
nails,  or  that  they  were  being  used  at  the 
exact  time  of  the  accident;    (3)   that  the 
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accident  was  not  shown  to  have  been,  or  that 
It  could  have  been,  In  contemplation  of  the 
appellant ;  (4)  that  the  appellee,  as  a  matter 
of  law,  assumed  the  risk  incident  to  his  em- 
ployment. We  bellere  the  evidence  sufficient 
to  authorize  a  finding  by  the  jury  that  the 
nails  used  were  as  alleged,  and  that  a  par- 
ticle therefrom  entered  the  eye  of  appellee 
at  the  time  as  alleged,  and  that  the  appel- 
lant, Its  officers  or  agents,  were  negligent 
in  the  particulars  alleged,  and  that  such  neg- 
ligence is  the  proximate  cause  of  appellee's 
injury. 

[1-6]  It  U  admitted  by  both  parties  that 
this  case  falls  under  the  federal  Employers' 
Liability  Act  Under  the  first  section  of 
that  act  an  interstate  carrier  is  liable  for 
Injuries  to  its  employes  while  so  engaged — 
"resaltiDg  in  whole  or  in  part  from  the  neerU- 
gence  of  any  of  the  officenT,  agents,  or  employes 
of  such  carrier." 

Under  this  act  the  rule  of  fellow  servant 
does  not  prednde  a  recovery.  Thornton's 
Federal  Employers'  UabUlty  Act,  i  67,  p.  Ill ; 
Watson  v.  RaUway  Co.  (C.  C.)  169  Fed.  942; 
Railway  Company  v.  Horton,  233  U.  S.  492, 
34  Sup.  Ct  639,  58  L.  Ed.  1082,  L.  R.  A.  19150, 
1,  Ann.  Gas.  1916B,  476.  Under  this  act,  also, 
negligence  on  the  part  of  the  carrier,  its 
officers  or  agents,  must  be  shown. 

"The  extent  of  its  duty  to  its  employes  is  to 
see  that  ordinary  care  and  prudence  are  exercis- 
ed, to  the  end  that  the  place  in  which  the  work 
is  to  be  performed  and  the  tools  and  appliances 
of  the  work  may  be  safe  for  the  workmen."  The 
Horton  Case,  supra. 

This  case  does  not  rest  on  the  duty  of 
Inspection.  The  grounds  of  negligence  alleg- 
ed are  not  that  appellant  failed  to  inspect 
The  appellant  is  doubtless  correct  In  its  prop- 
osition that  a  simple  tool  like  a  hammer  or 
naUs  does  not  impose  upon  the  master  the 
duty  of  inspection.  The  cases  of  Railway  Co. 
V.  Larkln,  98  Tex.  225.  82  8.  W.  1026,  1  L. 
R.  A.  (N.  S.)  944,  and  Railway  Co.  v.  Mc- 
Crummen,  133  S.  W.  899,  so  hold.  The  ques- 
tion here  is.  Did  the  appellant,  its  officers 
or  agents,  use  ordinary  care  to  furnish  safe 
appliances  under  the  circumstances  of  this 
case,  for  the  work  to  be  done?  It  is  held 
In  this  state,  as  well  as  by  the  Supreme  Court 
of  the  United  States,  to  be  a  duty  upon  the 
master  to  use  ordinary  care  to  furnish  safe 
tools  and  instrumentalities  with  which  to  do 
the  work.  Drake  v.  Railway  Co.,  99  Tex. 
240,  89  S.  W.  407;  Railway  Co.  v.  Schuler, 
46  Tex.  Civ.  App.  356,  102  S.  W.  783;  Buch- 
anan y.  Blanchard,  127  S.  W.  1153.  The 
question  whether  there  was  negligence  on 
the  part  of  appellant,  its  officers  or  agents, 
is  one  of  fact,  which  must  be  determined 
from  the  facts  found  by  the  Jury,  and  we 
believe  the  facts  in  this  record  will  support 
a  finding  of  negligence  by  the  Jury.  Railway 
Co.  V.  Harvey,  228  U.  S.  319,  33  Sup.  Ct 
518,  67  li.  Ed.  852 ;  Railway  Co.  y.  Hall,  232 
U.  S.  94,  34  Sup.  Ct  229,  58  L.  Ed.  521,  and 
the  authorities  above  cited. 

[B,  7]  It  will  be  noted  by  the  fourth  proposi- 


tion appellant  contends  that  as  a  matter  of 
law  appellee  "assumed  the  risk  and  danger 
incident  to  his  employment"  Under,  the 
employers'  liability  statute  (section  4),  in  cas- 
es of  this  kind,  assumed  risk  is  held  to  apply 
and  have  the  same  effect  as  at  the  common 
law.  Under  this  act,  as  at  common  law,  the 
employe  does  not  assume  the  negligence  of 
the  master  unless  he  knew  of  such  negligence, 
or  must  necessarily  have  so  known.  The 
Horton  Case,  supra.  The  proposition  to  not 
here  asserted  that  appellee  knew,  or  ahonld 
have  known,  of  the  n^llgence  duuged,  but 
only  that  he  assumed  the  danger  Incident 
to  the  work.  If,  therefore,  there  was  negli- 
gence shown  and  the  Jury  so  found,  the 
proposition  presented  no  error  In  the  finding, 
to  the  effect  that  the  appellee  assumed  the 
risk  of  such  negligence,  knowing  thereof,  or 
was  charged  with  knowledge.  If,  however, 
there  had  been  such  proposition,  the  court 
would  not  In  our  Judgment  have  been  war- 
ranted In  instructing  a  verdict  on  that 
ground. 

"An  employe  asanmea  the  risk  of  dangers  nor- 
mally incident  to  the  occupation  in  whid  he  vol- 
untarily engages  so  far  as  these  are  not  attribu- 
table to  the  employer's  negligence:  but  the 
employ^  has  the  right  to  assume  that  his  employ- 
er Las  exerdaed  proper  care  with  respect  to  pro- 
viding a  safe  place  of  work  and  suitable  and 
safe  appliances  for  the  work,  and  is  not  to  be 
treated  as  assuming  the  risk  arising  from  a  de- 
fect that  is  attributable  to  the  employer's  neg- 
ligence nntil  the  employe  becomes  aware  of  sncb 
defect  or  unless  it  is  so  plainly  observable  that 
he  may  be  presumed  to  have  known  of  it  More- 
over, in  order  to  charge  an  employ^  with  the 
assumption  of  a  risk  attributable  to  a  defect  due 
to  the  employer's  negligence,  it  must  appear,  not 
only  that  he  knew  (or  is  presumed  to  nave 
known)  of  the  defect  but  that  he  knew  it  en- 
dangered his  safety,  or  else  such  danger  must 
have  been  so  obvious  that  an  ordinarily  prudent 
person,  under  the  drcnmstanoes,  would  have  ap- 
preciated it." 

Again,  It  Is  said  In  that  case,  the  language 
of  whldi  is  applicable  to  the  facts  of  this 
case: 

"There  was  no  direct  evidence  that  he  knew  of 
the  defect,  and  it  does  not  appear  to  have  been 
part  of  his  duties  to  inspect  the  machine  or  the 
wheel,  or  to  look  after  their  condition.  He  had 
been  employed  for  only  three  or  four  days  in 
work  that  required  him  to  ride  upon  the  oar, 
and  at  the  utmost  it  was  a  querami  for  the 
jury  whether  the  defective  condition  of  the 
wheel  was  so  patent  that  he  should  be  presum- 
ed to  have  known  of  it;  and  then  the  question 
whether  the  defect  was  such  as  to  render  the 
use  of  the  car  dangerous  was  in  dispute  at  the 
trial;  hence  it  could  not  be  properly  held  that 
the  risk  was  undisputably  obvious,  even  to  one 
who  knew  of  the  defect"  Railway  Go.  v.  Hall, 
232  U.  S.  94,  34  Sup.  Ct  229,  68  Ia  Ed.  521; 
Railway  Co.  v.  Harvey,  228  U.  S.  319,  83  Sup. 
Ct.  518,  57  L.  Ed.  852;  Railway  Co.  v.  Scott 
160  S.  W.  432,  and  authorities  dtsd. 

Before  an  employ^  will  be  held  to  have  as- 
sumed the  risk  arising  out  of  the  negligent 
conduct  of  his  fellow.  It  must  be  shown  that 
such  negligent  conduct  was  known  to  the 
employ^  or  so  customary  that  he  should  be 
charged  therewith,  and  that  he  appreciated, 
or  was  bound  to  appreciate,  the  .danger. 
RaUway  Co.  v.  Schaffer.  220  Fed.  808.  136 
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G.  OL  A.  413.  The  evidence  iB  sufficient  to 
show,  also,  that  appellee  was  under  the  su- 
pervision and  direction  of  his  foreman,  who 
directed  the  parties  to  do  the  work  In  the 
manner  In  which  it  was  done,  which  It  was 
appellee's  duty  to  obey,  and  he  had  the  right 
to  assume  that  the  Instrumentalities  furnish- 
ed were  safe  and  proper  in  the  absence  of 
knowledge  to  the  contrary.  Schnler  Case, 
supra.     The  first  assignment  is   overruled. 

The  second  and  third  assignments  are 
overruled  for  the  reasons  given  In  consider- 
ing assignment  No.  1. 

The  fourth  assignment  Is  overruled.  We 
do  not  think  the  sixth  paragraph  subject  to 
the  criticism  urged;  if,  however,  there  was 
any  doubt  upon  this  question,  which  we 
do  not  have,  the  seventh  and  eighth  specially 
requested  charges,  given  at  the  request  of 
appellant,  fully  presented  Its  theory. 

The  fifth  assignment  will  be  overruled. 
We  think  the  charge  of  which  complaint  Is 
made  Is  substantially  correct,  and,  when 
taken  as  a  whole,  could  not  have  misled  the 
Jury. 

[I]  The  sixth  assignment  la  also  overruled. 
The  charge  of  the  court  substantially  covered 
the  issue  sought  to  be  presented  by  the  one 
requested.  In  so  far  as  it  was  the  law.  We 
doubt  in  some  respects  the  correctness  of  the 
pr<908ltlon  presented  by  the  appellant.  The 
authorities  quoted  fiom  heretofore  we  believe 
sustain  the  court's  charge  as  given. 

The  seventh  assignment  of  error  is  over- 
ruled.- There  was  no  error  In  refusing  the 
fourth  spedaUy  requested  charge. 

The  eighth  assignment  is  overruled.  The 
charge  here  requested  was  and  is  substantial- 
ly covered  by  requested  charges  8  and  13, 
given  at  the  request  of  appellant,  and  cov- 
ered the  issue  sought  to  be  presented  by 
specially  requested  charge  No.  14,  for  the  re- 
fusal of  which  complaint  is  here  made. 

[t.  It]  The  ninth  assignment  urges  that  the 
court  was  In  error  in  excluding  a  certain  re- 
lease of  damages  signed  by  the  appellee,  on 
the  9th  day  of  October,  1914.  The  injury 
complained  of  ia  alleged  to  have  been  re- 
ceived October  4,  1914.  The  facts  show  it 
was  two  or  three  days  after  the  injury  b^ore 
appellee  realised  that  tiiere  was  any  serious 
injury  to  his  eye.  Thereupon  he  notified  his 
foreman,  who  sent  him,  with  a  proper  order, 
to  the  physician  of  the  railroad,  and  who, 
upon  examination,  told  the  appellee  there 
was  nothing  In  his  eye,  and  to  go  back  to 
work.  After  first  receiving  the  Injury,  ap- 
pellee did  not  return  to  work  for  two  or  three 
days.  Upon  return,  however,  his  foreman 
told  him  he  would  have  to  sign,  as  appellee 
says,  "something,"  and  he  did  sign  the  re- 
lease offered  in  evidence.  He  appears  to 
have  worked  two  or  three  days  after  signing 
the  release  and  after  his  visit  to  the  doctor. 
Afterwards,  he  went  to  the  hospital  at  To- 
peka,  Kan.  It  appears  after  his  visit  to  the 
railway  physician  the  steel  or  Iron  was  lo- 
cated in  bis  eye,   from  which  he  lost  his 


sight.  The  Iron  was  not  removed  by  any  of 
the  physicians.  He  had  a  specialist  to  ex- 
amine it  The  $1  consideration  recited  as 
paid  In  the  contract  was  not  In  fact  paid, 
or  offered  to  be  paid,  until  at  the  trial,  which 
the  trial  court  rejected  as  a  tender.  The 
release  recites  appellee's  employment,  and 
that  while  so  employed  he  received  injuries ; 
that  the  company  would  not  retain  In  its  em- 
ployment any  one  who  had  an  unjust  claim 
against  it  for  damages,  and  would  not  prom- 
ise work  to  or  consider  an  application  of  any 
one  who  had  an  unjust  claim  against  it  For 
the  purposes  of  fully  ending  and  determining 
any  claim  for  damages,  and  for  and  in  con- 
sideration of  $1,  "and  In  consideration  of  the 
promise  of  said  company  to  employ  me  for 
one  day  as  trucker,  at  the  usual  rate  Of  pay, 
the  execution  thereof  being  conclusive  evi- 
dence that  said  company  has  made  me  such 
promise  and  for  such  further  time  and  in 
such  capacity  as  may  be  satisfactory  to  said 
company,  and  not  longer,  or  otherwise,"  he 
released  or  discharged  the  company  for  any 
and  all  manner  of  suits,  for  money  claims 
and  demands  which  he  ever  had  or  then  had, 
by  reason  of  any  matter,  cause,  or  thing 
whatever,  Indndlng  personal  Injuries  of 
whatsoever  nature.  Including  any  that  may 
thereafter  develop,  as  well  as  such  as  were 
then  apparent  "it  being  expressly  agreed 
and  understood  that  said  company  is  not 
bound  or  obligated  by  these  presents,  or  other- 
wise (except  as  to  said  one  day)  to  retain 
me  in  any  particular  kind  of  employment, 
nor  for  any  definite  time."  The  appellee  ob- 
jected to  the  introduction  of  this  contract  in 
evidence,  because  there  was  no  consideration 
shown  for  It  and  It  Is  shown  to  be  without 
consideration.  This  objection  was  sustained 
by  the  trial  court. 

This  contract  appears  to  be  an  exact  copy, 
except  as  to  the  subject-matter,  of  the  con- 
tract In  the  case  of  Quebe  v.  Railway,  77  8. 
W.  442;  same  case  by  the  Supreme  Court, 
98  Tex.  6,  81  S.  W.  20,  66  li.  R.  A.  734,  4 
Ann.  Cas.  045.  The  Court  of  Civil  Appeals 
expressly  held  that  the  contract  showed  a  con- 
sideration. The  Supreme  Court  affirmed  the 
judgment  of  the  trial  court  and  the  Court 
of  Civil  Appeals  in  that  case.  The  Supreme 
Court  evidently  concluded  this  contract  did 
not  fall  under  the  rules  of  construction  as  to 
consideration  applied  In  the  case  of  Railway 
Company  v.  Smith,  98  Tex.  4T,  81  S.  W.  22, 
66  L.  R.  A  741,  107  Am.  St  Rep.  607,  4  Ann. 
Gas.  644.  The  opinions  in  both  cases  were 
written  by  Judge  Williams  of  the  Supreme 
Court;  one  case  was  handed  down  May  26, 
and  the  other  May  30,  1904.  It  therefore, 
Is  unnecessary  for  us  to  discuss  this  contract 
further  than  to  say  If  the  agreement  to  fur- 
nish one  day's  work  rested  at  the  option  of 
the  appellee,  he  accepted  the  proposition  and 
did  the  work  so  furnished,  and  therefore 
rendered  the  contract  one  executed.  The 
other  ^ases  cited  by  appellant  appear  to  be 
in  point:    Railway  Co.  v.  Soott,  72  Tex.  70, 
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10  a  W.  99,  13  Am.  St  Bep.  75S;  Ballway 
Co.  ▼.  Shirley,  01  S.  W.  624;  Ballway  Oo. 
V.  Sullivan,  20  Tex.  CSt.  App.  60,  48  8.  W. 
60a  The  action  of  the  court  In  excluding 
the  contract  upon  the  objections  made,  under 
the  decisions  of  this  state,  must  necessarily 
reverse  the  case. 

The  fifth  section  of  the  federal  Employers' 
Liability  Act  will  not  apply  In  this  case. 
That  section  renders  any -contract  void  the 
purpose  or  intent  of  which  Is  to  "exempt" 
the  carrier  from  liability  created  by  the  act. 
While  the  section  mentioned  is  general  in 
its  terms,  it  evidently  was  the  purpose  of 
Congress  to  prohibit  the  carrier  from  enter- 
ing into  contracts  with  employ&i,  previous 
to  the  injury,  providing  for  its  exemption 
from  the  consequences  of  its  negligence. 
This  seems  to  be  the  ruling  in  the  cases  of 
Second  Employers'  Liability  Cases,  223  C. 
S.  1,  32  Sup.  Ct  169,  56  L.  Ed.  327,  38  L. 
B.  A.  (N.  S.)  44;  Railway  Co.  v.  Schubert, 
224  n.  S.  608,  32  Sup.  Ct  689,  66  L.  Ed.  911 ; 
Taylor  v.  Wells  Fargo  &  Co.,  220  Fed.  796, 
136  C.  0.  A.  402.  It  cannot  be  contended  suc- 
cessfully, we  believe,  that  Congress  Intended 
to  take  away  the  right  of  the  carrier  to  set- 
tle by  contract  for  damages  occasioned  and 
sustained  by  Its  negligence,  or  which  may 
be  asserted  unjustly  by  its  employ &. 

[11]  Judge  WUUams,  in  the  Quebe  Case, 
supra,  suggests  the  distinction  between  the 
construction  of  contracts  and  where  fhey  are 
attacked  for  mistake  or  fraud. 

"The  two  questions  are  not  always  kept  dis- 
tinct in  the  discussion  of  such  cases,  as  they 
must  be  kept  here." 

The  contract  in  this  case  was  excluded 
by  the  court  because  it  did  not  show  a  con- 
sideration. 

It  is  contended  by  appellee  the  jury  found 
negligence,  and  that  the  damages  sustained 
was  $3,000.  The  consideration  may  be  in- 
adequate; one  day  at  17%  cents  per  hour 
would  certainly  appear  so,  in  the  light  of  the 
verdict,  but  this  did  not  reader  the  contract 
at  that  time  a  nudum  pactum.  If  the  appel- 
lee signed  the  contract  without  being  induced 
thereto  by  mistake  or  fraud,  he  would  be 
bound  by  It  He  will  be  presumed  to  have 
taken  the  risk  of  the  injury  to  his  eye  being 
permanent  or  ;  serious.  His  opportunities 
were  equal  to  the  appellant's  in  that  respect 
It  will  therefore  devolve  upon  the  appellee, 
in  order  to  avoid  the  contract  of  release,  to 
allege  and  prove  that  it  was  obtained  or 
executed  through  fraud  or  mistake. 

The  tenth  assignment  will  be  overruled,  for 
the  reasons  given  in  overruling  the  first  as- 
signment. 

Beversed  and  remanded. 

On  Motion  for  Behearlng. 

If  this  case  is  striped  of  the  facts  bearing 
upon  fraud,  mistake,  overreaching,  or  Wheth- 
er there  was  cmly  an  agreement  to  give  only 
one  day's  work,  to  which  appellee  is  already 
entitled  under  a  contract  of  employment  and 


the  like — all  of  which  were  Jury  questions 
undn  the  evidence,  and  not  for  the  trial 
court  tat  this  court — the  question  becomes 
simple. 

[12-11]  In  the  first  place,  a  written  con- 
tract imports  a  consideration.  Our  statute 
provides: 

"Every  contract  in  writing  hereafter  made, 
shall  be  held  to  import  a  consideration  in  the 
same  manner  and  as  fully  as  sealed  instruments 
have  heretofore  done."  Article  7093,  B.  C.  S.; 
Warren  v.  Gentry,  21  Tex.  Civ.  App.  151,  50  S. 
W.  1026;  Railway  Co.  v.  Shirley,  62  Tex.  Civ. 
App.  158,  180  S.  W.  687;  Harris  v.  Cato,  26 
Tex.  338. 

Where  the  writing  does  not  show  upon  its 
face  a  want  of  considerati<«,  it  is  admissible 
in  evidence,  without  proof  aliunde  of  a  con- 
sideration. The  duty,  therefore,  was  on  ap- 
pellee, who  asserted  it  was  without  consider* 
atlon  to  prove  that  assertion.  This  was  a 
jury  qoestion  upon  the  facts  proven,  and  not 
for  the  trial  judge  or  this  oourt  In  the 
Quebe  Case,  88  Tex.  6,  81  S.  W.  20,  66  L. 
B.  A.  734,  4  Ann.  Cas.  645,  the  court  passed 
on  a  contract  of  which  this  is  a  literal  copy, 
with  the  exception  of  the  parties,  injury 
named,  date,  and  the  llke^  The  apiieUant 
railway  had  evidently  used  the  contract  In 
that  case  to  model  the  one  here  set  up.  Hie 
Supreme  Court,  in  speaking  of  tliat  contract 
said: 

"The  consideration  was  a  valuable  and  legal 
one,  tbongb  smalL  Considering  thie  fact  that 
the  matter  settled  was  regarded  by  both  parties 
as  involving  no  large  amount,  it  cannot  be  said 
that  the  smallness  of  the  consideration,  by  it- 
self, furnishes  ground  for  disiegarding  the  re- 
lease." 

It  would  be  absurd  to  say  the  Supteme 
Court  held  In  that  case  the  contract  was 
void  because  on  its  face  it  showed  no  con- 
sideration, and  that  it  was  rendered  valid 
by  proving  $1  paid,  and  one  day's  work.  The 
contract  was  definite  as  to  Its  terms,  and  ev- 
idences jnntuality.  It  was  not  indeflnibe  or 
unilateral  as  is  the  contract  in  the  Smith 
Case,  98  Tex.  47,  81  S.  W.  22,  66  L,  B.  A.  741, 
107  Am.  St  Bep.  607,  4  Ann.  Cas.  644,  so 
much  relied  upon  by  appellee.  In  that  case 
the  following  is  the  provision  of  the  com- 
pany's promise: 

"Now,  thcrefine,  in  consideration  of  ic  employ 
ment  by  said  company  for  such  time  only  as  may 
be  satisfactory  to  said  company." 

This  contract  was  clearly  indefinite  aa  to 
time  and  was  unilateral.  There  waa  no 
promise  on  the  part  of  the  company  to  em- 
ploy for  any  time.  Employment  rested  alone 
upon  the  will  or  wish  of  the  company ;  hence 
there  was  no  contract  l>lnding  upon  either 
party,  no  meeting  of  minds;  and  such  is  the 
nature  of  the  contract  in  the  case  of  Railway 
Company  v.  Winton,  7  Tex.  Civ.  App.  57,  26 
S.  W.  770.  In  the  Smith  Case  the  time  of 
employment  was  so  indefinite  by  the  terms 
of  the  contract  that  employment  thereafter 
would  not  rdate  back  to  the  original  promise 
and  thereby  make  a  valid  contract  Tbe 
time  of  employm^it  to  required  to  be  aofil- 
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dently  (leflnlte  in  the  contract  to  enable  the 
conrt  to  aBcertaln  It  In  other  words,  the 
consideration  la  to  be  tested  by  the  agree- 
ment and  not  what  was  done  under  it.  In 
the  contract  In  question  the  amount  paid 
and  the  time  of  employment  promised  was 
definite  by  the  agreement,  and  hende  the  court 
could  not,  as  a  matter  of  law,  exclude  the 
contract  from  the  Jury. 

[11-11]  It  Is  contended  by  appellee  that  he 
was  never  paid  the  dollar.  The  terms  of  the 
contract  are: 

"For  and  in  consideration  of  an  order  on  the 
treasurer  of  said  company,  for  the  sum  ot  one 
dollar,  the  receipt  whereof  Is  hereby  acknowl- 
tdged." 

Did  appeUee  get  the  order  "on  the  treaaur- 
er"T  He  does  not  testify  whether  he  did  or 
not  in  his  evidence.  If  he  got  the  order  the 
company  did  not  breach  its  contract;  if  he 
did  not,  whose  fault  was  It  that  he  did  not? 
The  evidence  does  not  show  that  the  com- 
pany failed  or  refused  to  give  the  order,  or 
that  ita  treasurer  refused  to  pay  it  A  party 
cannot  base  an  action  for  breach  of  contract 
on  his  own  fault  or  neglect  It  is  insisted 
that  after  executing  the  contract  appellee 
did  not  work  for  i^pellant  as  found  by  ns 
In  the  original  opinion.    He  testified: 

That  on  the  4th  day  of  October,  1014,  about 
11:30  in  the  morning.  Snnday,  he  received  the 
injury.  From  that  time  until  Thursday  there- 
after he  did  not  work.  "On  Thursday  I  went 
back  to  work.  He  same  character  of  work 
that  I  was  doing  when  I  left  I  think  the  last 
day  I  worked  was  on  the  ISth  of  Octob,er." 

The  contract  offered  in  evidence  is  dated 
October  9,  1914,  and  appeUee  testified  the 
release  was  signed  by  him  on  that  day.  Aft- 
er the  injury  on  the  4th  he  testifies  he  went 
back  to  work  on  the  8th.  He  got  an  order 
on  that  day  from  his  foreman,  directed  to 
the  company's  doctor,  and  went  to  see  the 
doctor  the  next  morning.  After  going  to  see 
the  doctor,  and  after  he  returned,  he  was 
required  to  sign  the  paper.  The  doctor,  on 
that  visit,  found  nothing  in  his  eye.  Appel- 
lee then  says  after  he  went  back  to  work  his 
eye  continued  to  trouble  him,  and  later  he 
wait  to  Topeka.  Broadus,  a  witness,  testi- 
fied after  the  time  of  the  alleged  injury: 

"The  plaintiff  came  back  in  two  or  three  days 
and  worked  two  or  three  days  before  he  went  to 
the  'hospital' " 

—which  Is  shown  to  be  in  Topeka.  This 
testimony  clearly  raises  the  issue  that  he 


worked  at  least  one  day  after  be  signed  the 
release.  It  was  certainly  an  issue  for  the 
Jury  to  determine,  and  not  for  the  court. 
In  our  Judgment,  on  the  question  of  admit- 
ting the  contract  In  evidence,  it  makes  no 
difl^ereoce  whether  appellant  proved  he  work- 
ed or  was  given  the  order.  That  matter  was 
for  the  appeUee  In  any  event  We  do  not 
understand  the  mere  fact  that  appellee  did 
not  work  or  receive  his  dollar  would  defeat 
the  contract.  He  has  a  valid  promise  there- 
for. He,  having  accepted  the  terms  of  the 
contract,  by  executing  the  release  did  what 
he  was  obligated  to  do,  leaving  an  outstand- 
ing liability  only  on  the  side  of  the  railway 
company.  Heiscb  v.  Adams,  81  Tex.  94,  16 
S.  W.  790;  Bose  v.  Railway  C!o.,  31  Tex.  60. 

If  the  railway  company  refused  to  pay  or 
furnish  the  work  promised,  a  different  ques- 
tion may  be  presented.  There  is  nothing  In 
this  record  to  show  refusal  on  its  part. 

The  appellee  dtes  Freeman  v.  Morrow, 
156  8.  W.  284,  as  holding  contrary  to  the 
Supreme  Court  on  this  contract  That  case 
was  tried  before  the  court  without  a  Jury, 
who  filed  his  findings  of  fact  The  question 
was  one  of  fact  whether  there  was  a  con- 
sideration for  the  release.  The  trial  court 
found  there  was  nohe.  The  question  was  not 
whether  the  agreement  to  employ  for  one 
day  at  the  usual  rate  of  pay  was  a  valuable 
consideration,  but  appellant  was  already  le- 
gally bound  to  employ  for  that  same  day. 
The  trial  court  found  there  wa^  a  contract 
between  the  employ^  and  the  company  in 
writing  for  a  definite  time,  which  had  not 
expired  when  the  release  was  given,  and 
would  not  expire  until  after  the  one  day 
mentioned  in  the  release.  The  trial  court, 
whose  province  it  was  in  that  case  to  pass 
on  the  facts,  so  found;  the  appellate  court 
held,  under  such  circumstances,  there  was 
no  consideration  for  the  release.  It  la  use- 
less to  repeat  the  facts  were  for  the  Jury 
and  not  for  the  trial  court  or  ttiis  court 
When  the  release  was  offered  In  evidence, 
it  should  have  been  admitted  to  be  consider- 
ed by  the  Jury  with  the  other  facts  as  to 
whether  there  was  a  consideratian  therefor. 
The  trial  court  or  this  court  have  not  the 
power  to  determine  the  facta  in  this  case. 
It  was  for  the  Jury. 

Motion  overruled. 
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STATE  T.  SESNKNECHT. 

(Sopreme  Coart  of  Tennessee.    Sept.  23,  1916.) 
L1CEX8E8    «=»42(3)  —  Opebatiow    ot   Motor- 

CTCLB— REOISnULTION— S0FF1CIBNCT    OF    IN- 
DICniKRT. 

Under  Acts  1915,  c.  8,  f  1,  providini:  tluit 
before  the  owner  of  any  motorcycle  shall  op- 
erate it  in  the  state,  he  shall  roister  it  with 
the  secretary  of  state,  and  receive  a  certificate 
of  registration,  and  by  section  8,  maUoK  a  vio- 
lation thereof  a  misdemeanor,  an  indictment, 
charging  that  defendant  nnlawfaUy  operated 
a  motorcycle  not  properly  registered,  without 
charging  that  he  operated  upon  a  street,  etc, 
was  sufficient,  as  it  is  a  violation  of  the  statnte 
to  operate  a  motorcycle  at  all  nntil  duly  regis- 
tered. 

[Ed.  Note.— For  other  cases,  see  licmaea, 
C«nt.  Dig.  H  89,  90;  Dec.  Dig.  «s942(8).] 

Appeal  from  Criminal  and  Law  CSonrt, 
Anderson  County;    Xen  Hicks,  Judge. 

T.  A.  Selnknecht  was  Indicted  on  a  charge 
of  nnlawfnlly  running  a  motorcycle  not 
properly  registered  wltli  the  secretary  of 
state.  Indictment  quashed,  and  the  State 
appeala  Judgment  reversed,  and  cause  re- 
manded for  further  proceedings. 

Wm.  H.  Swlggart,  Jr.,  Asst.  Atty.  Gen., 
for  appellant.  Burnett  &  Wallace,  of  Clinton, 
for  appellee. 

NEIL,  C.  J.  Defendant  was  Indicted  under 
a  bill  charging  that  oa  the  10th  day  of  Jan- 
uary, 1915,  in  Anderson  county,  Tenn.,  he 
"did  unlawfully  run  and  oiterate  a  certain 
motorcycle,  without  the  same  being  properly 
registered  with  the  secretary  of  the  state  of 
Tennessee,  contrary  to  the  statute,  and 
against  the  peace  and  dignity  of  the  state." 
Among  other  objections  to  the  Indictment 
was  one  numbered  "second,"  to  the  effect  that 
the  indictment  failed  to  show  that  the  de- 
fendant operated  the  motorcycle  upon  a 
street,  road,  highway,  or  any  other  public 
thoroughfare,  in  the  said  county  of  Ander- 
son. This  objection  was  sustained  by  the 
trial  ludge,  and  the  indictment  quashed. 
From  this  judgment]  the  state  appealed. 
We  think  the  judgment  of  the  trial  court 
was  erroneous. 

The  statute  reads: 

"Before  the  owner  of  any  automobile,  motor- 
cade, auto  truck,  traction  engine  or  other  ve- 
hicle of  like  character  used  fur  the  purpose  of 
(.■onveying  persons  or  freight  or  for  any  other 
purpose,  whether  such  vehicle  is  propelled  by 
steam,  gasoline  or  electricity,  or  any  other  me- 
chanical power,  shall  operate  or  permit  to  be 
operated,  upon  any  street,  road,  highway  or 
any  other  public  thoroughfare  or  elsewhere  in 
Tennessee  such  owner  shall  register  such  ve- 
hicle with  the  secretary  of  state,  giving  !the 
motor  power  or  horse  power  and  make  of  same 
together  with  the  name  and  residence  address 
of  such  owner,  and  shall  upon  payment  of  the 
following  fees:  For  automobiles  of  more  than 
four  passenger  seating  capacity  $7.50.  For  au- 
tomobiles of  four  [passenger]  or  less  seating 
capacity  •  *  •  or  traction  engines  $5.00. 
For  motorcycles  $2.50  receive  from  the  secre- 
tary of  state  a  certificate  showing  such  regis- 
tration, which  certificate  shall  be  numbered  as 


issued  in  conaecntive  wder,  and  shall  thereafter, 
upon  payment  o<  a  fee  of  $L00  register  said  cer- 
tificate with  the  county  court  clerk  of  the  coun- 
^  in  which  the  owner  may  reside,  provided  that 
if  application  shall  be  made  for  registration  of 
an  automobile  or  motoreyde  under  this  sec- 
tion after  the  first  of  September  hi  any  year, 
the  applicant  shall  be  required  to  pay  but  one- 
half  the  registration  fee  hereinabove  provided 
for."     Acts  of  1916,  c.  8.  i  1. 

Hie  eighth  section  makes  a  violation  of  the 
act  a  misdemeanor. 

It  Is  perceived  that  the  statute  does  not 
forbid  the  operation  simply  upon  any  street, 
road,  highway,  or  other  public  thoroughfare, 
but  adds  the  words,  "or  elsewhere  in  Tennes- 
see." So  It  la  concluded  that  It  is  against 
the  law  to  (operate  a  motorcycle  at  all  until 
the  r^ilstratlon  shall  be  made,  as  provided 
by  section  1. 

The  result  Is  the  judgment  of  the  trial 
court  must  be  reversed,  and  the  cause  le- 
manded  for  further  proceedings. 


STATU   V.   LATHAM, 
(Supreme  Court  of  Tennessee.    Oct  11,  1916.) 

1.  CONSTTTDTIOWAI.  Law  «=»83(3)— Faxlttb* 
TO  Support— Statut*  PKirAUZiNO — Ikfris- 
ORMBifT  for  "Debt." 

Acts  1915,  c.  125,  penalizing  the  offense  of 
willfully  and  without  cause  neglecting  and  fail- 
ing to  provide  for  one's  wife,  is  not  violative 
of  Const  art  1,  S  18,  providing  that  the  Legisla- 
ture shall  pass  no  law  authorizing  imprisonment 
for  debt  m  dvil  cases;  the  word  "debt"  as 
used,  covering  only  such  obligations  as  arise  be- 
tween debtor  and  creditor  by  express  contract  or 
by  the  law's  implication. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  161%;  Dec.  Dig.  «=s> 
83(3). 

For  other  definitions,  see  Words  and  Fhrases. 
First  and  Second  Series,  Debt] 

2.  HusBANO  AND  WiFB  €=3303— Failurb  to 
Suppokt^Statute    Penaleino— Valimtt. 

Said  law  is  valid,  though  not  directed  alone 
against  a  husband  who  allows  his  wife  to  be- 
come a  public  charge,  involving  the  public  in- 
terest but  purports  to  punish  a  husband  whose 
wife  may  be  able  to  earn  her  livelihood  inde- 
pendently of  him,  since  the  legal  duty  to  sup- 
port does  not  rest  only  on  hnsbands  of  wives 
who  are  indigent  or  who  may  lie  so  but  for  their 
own  endeavors. 

[£'d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  1101 ;  Dec.  Dig.  «=»303.1 

3.  Jury  «=)31(11)— Riqht  to  Triai,  bt— Im- 
frinobment— nonsupport  statute. 

Nor  is  the  act  unconstitutional,  as  denyias 
the  right  to  trial  by  jury,  in  that  the  judge  of 
tlie  juvenile  courl^  on  plea  of  guilty,  and  the 
judge  of  the  criminal  court,  on  plea  of  guilty, 
following  a  binding  over,  indictment  and  ar- 
raignment or  on  plea  of  not  guilty,  and  a  trial 
resulting  m  a  findmg  of  guilty,  are  given  power 
to  fix  the  amount  of  bond  to  be  executed  by  de- 
fendant to  secure  payments  towards  the  wife's 
support,  as  the  statute  makes  no  effort  to  deny 
a  trial  of  the  issue  of  the  guilt  or  innocence 
of  defendant  by  a  jury,  while  the  jpower  to  de- 
clare what  shall  be  the  appropriate  punishment 
for  an  ascertained  crime  bdonga  soldy  to  the 
Legislature,  and  the  assessment  of  punishment 
may  be  assigned  to  the  judge. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  216,  219;  Dec.  Dig.  «S=a31(ll).] 
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Am>eal  from  Olrcnit  Court,  Lauderdale 
Connty;  B.  J.  Bverett,  Judge. 

Sam  Latham  was  prosecuted  for  neglectiug 
and  falling  to  provide  for  his  wife,  and  from 
a  Judgment  quashing  the  Indictment,  the 
State  appeals.  Reversed  and  remanded  for 
trial. 

Wffi.  H.  Swlggart,  Jr.,  Asst  Atty.  Gen., 
and  Julian  G.  Straus,  of  Memphis,  for  the 
State.  Craig  &  BuUodc,  of  Bipley,  for  appel- 
lee. 

WILLIAMS,  J.  The  state  has  appealed 
from  a  Judgment  of  the  drcult  court,  quash* 
lug  an  Indictment  of  the  defendant  In  error, 
which  Indictment  Is,  omitting  formal  parts, 
as  follows: 

"That  Sam  Latham  •  •  *  milawfully, 
willfnl^  and  without  Kood  cause,  did  neglect 
and  fau  to  provide  for  his  wife,  Viola  Latham, 
according  to  his  means,  she  being  then  and  there 
the  lawful  wife  of  him,  the  saidf  Sam  Latham." 

The  motion  to  qnaah  chall«tged  the  oon- 
stttutionallty  of  the  act  on  which  the  Indict- 
ment was  hased  (Act  1015,  c.  1%) ;  It  being 
nrged:  (a)  That  the  act  provides  Imprison- 
ment for  debt ;  (b)  denies  in  a  criminal  case 
a  trial  by  Jury;  (c)  derives  the  accused  of 
his  property  and  liberty  without  due  pro- 
cess of  law;  and  (d)  that  It  was  not  com- 
petent for  the  Legislature  to  provide  for  a 
crime,  the  penalty  for  the  commlEsion  of 
which  is  not  made  payable  to  the  state  for 
the  benefit  of  the  public  at  large. 

Section  1  of  the  act  makes  it  a  misdemean- 
or for  any  husband  to  willfully  and  without 
good  canse  neglect  or  fall  to  provide  for  his 
wife  according  to  his  means,  or  leave  her 
destitute,  or  in  danger  of  becoming  a  public 
charge. 

Section  2  provides  that  on  complaint  be- 
ing made  to  any  'Judge  or  Juvenile  court, 
the  Judge  must  issue  a  warrant  for  arrest; 
and  by  section  3,  on  a  plea  of  guilty  the 
Judge  may  require  the  accused  to  execute 
a  bond  to  the  effect  that  be  will  pay.  In  In- 
stallments for  the  period  of  one  year,  a  rea- 
sonable sum.  to  be  si>eclfled  by  the  court, 
for  the  support  of  his  wife,  after  an  examina- 
tion to  determine  the  defendant's  ability  to 
pay,  and  the  necessities  of  the  wife;  and 
upon  the  giving  of  the  underta'klng  the  de- 
fendant must  be  discharged.  If  the  defend- 
ant pleads  not  guilty,  he  Is  to  be  bound  over 
for  the  action  of  the  grand  Jury. 

By  section  4,  after  a  binding  over,  and 
bis  plea  of  guilt,  or  after  trial  finding  guilt, 
it  is  made  the  duty  of  the  criminal  Judge  to 
detemdne  and  ttx,  in  like  manner  and  with 
like  effect,  the  bond.  In  default  of  the  ex- 
ecution of  the  bond,  the  court  must  sentence 
defendant  to  the  workhouse. 

Section  S  provides  that  at  any  time  during 
conflnement  defendant  may  be  released  upon 
giving  bond  for  the  amount  he  shall  be  ad- 
judged to  pay  for  the  benefit  of  his  wife. 

Section  6  provides  for  the  enforcement  of 


the  bond  on  forfeiture,  and  other  d^»lls  that 
need  not  be  outlined. 

[1  ]  The  first  ground  of  attack  on  the  stat- 
ute is  that  It  provides  for  Imprisonment  of 
the  husband  for  debt,  in  contravention  of 
article  1,  i  18,  of  the  Constitution,  which 
provides  that  "the  Legislature  shall  pass  no 
law  authorizing  Imprisonment  tor  debt  in 
civil  cases."  It  is  urged  that  the  statute 
makes  it  a  misdemeanor  punishable  by  im- 
prisonment for  a  man  not  to  meet  ^  obliga- 
tion to  support  his  wife,  which  obligation  is 
cItU  in  nature,  enforceable  in  a  dvll  suit 
by  one  who  furnishes  necessities  to  the 
wife.  The  act,  however,  does  not  concern  the 
liability  of  the  husband  to  third  persons^  but 
his  relationship  to  the  wife. 

The  obligation  of  the  husband  in  that  re- 
gard does  not  arise  out  of  contract,  express- 
ed or  implied,  bo  as  to  have  the  status  of  a 
debt  within  the  meaning  of  the  Constitution. 
The  overwhelming  weight  of  authority  is  to 
the  effect  that  the  word  "debt"  used  in  the 
constitutional  provision  covers  CHily  such  ob- 
ligations as  arise  between  debtor  and  credi- 
tor, by  express  contract  or  by  the  law's  im- 
plication. Adams  v.  Adams^  80  N.  J.  £q. 
175,  83  AU.  190,  Ann.  Cas.  1913E,  1083,  Ex 
parte  Davis,  101  Tex.  607,  111  S.  W.  3»4, 
17  L.  R.  A.  (N.  S.)  1140,  and  note,  and  au- 
thorities dted  in  annotations  of  the  cases  of 
Carr  v.  State,  106  Ala.  35,  17  South.  350,  34 
L.  R.  A.  634,  636,  64  Am.  St  Rep.  17,  and 
State  T.  PrudentUl  Coal  Oa,  130  Tenn.  275, 
170  S.  W.  56,  L.  R.  A  1915B,  646. 

It  has  been  specifically  ruled  that  an  im- 
pilsonment  imposed  <m  a  husband  for  his 
ftUlure  to  support  his  wife  is  not  imprison- 
ment for  debt.  The  Supreme  Court  of  South 
Carolina,  in  State  v.  EngUsh,  101  S.  0.  304, 
8S  S.  E.  721,  L.  B.  A.  1015F,  977,  said: 

"The  penalty  for  the  breach  of  the  command 
is  imprisonment.  But  that  is  not  for  any  'debt' 
due  by  the  husband  to  the  'wife ;  it  is  for  the 
husband's  failure  to  obey  society's  law,  made 
for  society's  subsistence," 

See,  also,  Pe<q;>le  t.  Heise,  2S7  IlL  443, 
100  N.  B.  1000. 

What  the  husband  owes  the  wife  is  not  « 
debt,  spedflc  as  to  amount  or  definite  as  to 
maturity,  bat  a  duty  to  support,  and  the 
performance  of  this  duty  may  be  enforced  by 
law,  by  the  imposition  o£  a  i>enalty  for  de- 
fault  This  is  all  the  statute  undertakes  to  do. 

It  is  argued  that  the  statute  under  review 
discloses  a  purpose  to  make  any  money  prod- 
uct of  the  proceeding  payable  to  the  benefit 
of  the  wife,  and  not  to  the  state  for  the  bene- 
fit of  the  people  of  the  commonwealth.  The 
case,  on  both  of  the  above  phases,  finds  a 
strong  analogy  in  cases  of  bastardy  where 
sums  are  adjudged  to  be  paid  by  the  father 
for  the  support  of  his  bastard  child,  or  im- 
prisonment is  Imposed  on  failure  so  to  do. 
In  such  cases  it  has  been  held  by  the  courts 
without  exception  that  the  requirement  as 
to  money  payment  is  in  no  sense  a  debt,  but 
Is  in  nature  a  penalty,  and  not  within  the 
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inhibition  of  the  Constltntlon.  Bz  parte 
Brldgeforth,  77  MlBs.  418,  27  South.  622,  78 
Am.  St.  Rep.  632,  State  r.  Morgan,  141  N. 
C.  726,  53  S.  R  142,  and  notes  to  cases  above 
referred  to. 

[2]  It  la  next  insisted  by  the  appellee,  de- 
fendant below,  that  the  statute  Is  not  direct- 
ed alone  against  a  husband  who  allows  his 
wife-  to  I>econie  a  pnbUc  charge,  so  as  to  In- 
volve the  public  interest;  but  that  it  pnr- 
porta  to  pnnish  a  husband  whose  wife  may  be 
able  to  earn  a  Uvelihood.  Further,  it  is  in- 
sisted that  it  is  not  competent  for  the  Leg- 
islature to  provide  criminal  punishment  in 
case  the  public  is  not  concerned  by  the  rea- 
son of  the  wife  becoming  a  burden  on  the 
local  government. 

The  natural  and  legal  duty  to  support  does 
not  rest  alone  on  the  husband  of  wives  who 
are  Indigent,  or  who  may  be  so,  but  for 
their  own  endeavors,  and  we  know' of  no  con- 
stitutional limitation  on  the  power  of  the 
Legislature  to  compel  performance.  In  sev- 
eral states  statutes  do  so  without  making 
it  a  condition  of  punishment  that  the  wife 
be  necessitous  to  the  point  of  becoming  a 
public  charge,  and  every  attack  on  such  statr 
utes  has  failed.  People  v.  Malsch,  119  Mich. 
112,  77  N.  W.  688,  76  Am.  St.  Rep.  881; 
Poole  V.  People,  24  Colo.  810,  62  Pac.  1025, 
65  Am.  St.  Rep.  245;  Commonwealth  r. 
Acker,  1»7  Mass.  91,  83  N.  E.  312,  125  Am. 
St.  Rep.  328 ;   8  R.  a  L.  p.  306. 

The  primary  and  more  immediate  object 
of  our  statute,  on  construction,  appears  to 
be  to  deter  husbands  from  leaving  their 
wives  to  endure  privation,  and  to  compel 
contributionB  by  them  to  the  support  of  their 
wives  in  the  furnishing  of  necessities;  the 
secondary  purpose,  expressed  in  an  alterna- 
tive form  in  the  first  section  of  the  act,  being 
to  protect  society  in  respect  of  the  wife 
tending  to  become  a  charge  <»i  the  public. 
A  statute  so  framed  is  not  invalid,  but  an 
exercise  by  the  Legislature  of  the  police 
power.  It  is  In  furtherance  of  public  weal 
in  its  tendency  to  preserve  the  integrity  of 
the  family  as  a  normal  foundational  unit 
in  the  social  structure — one  of  the  law's  chief 
concerns. 

"The  duty  of  a  hnsband  to  maintain  hia  wife 
is  *  *  *  independent  of  the  native  disposi- 
tion to  generosity  on  the  part  of  relatives, 
friends,  and  even  strangers,  which  may  be  con- 


fidently relied  on  to  protect  a  neglected  woman 
from  suifering  and  want.  If  a  husband  fail  to 
provide  his  wife  with  the  necessaries  of  life, 
she  is  authorized  to  procure  them  on  his  credit, 
if  she  can.  Civil  remedies  exist  whereby  sup- 
port may  be  compelled.  Bat  the  duty  is  too 
often  evaded  in  such  a  way  that  these  measure* 
are  wholly  inefficient.  In  view  of  this  fact  the 
Legislature  undertook  to  provide  a  method  and 
a  sanction  adequate  to  secure  performance.  The 
essence  of  the  act  is  that  a  man  shall  not  be 
allowed  to  shift  the  harden  of  supporting  his 
wife  and  children  upon  others  under  no  obliga- 
tion to  bear  it,  and  possibly  upon  the  state  it- 
self. Therefore  whenever  a  husband,  without 
just  cause,  neglects  or  refuses  to  provide  for 
the  support  and  maintenance  of  }^  wife  and 
thereby  places  her  in  such  a  situation  that  she 
stands  in  need  of  the  necessaries  of  life,  it  is 
not  material  that  tbey  are  supplied  by  her  own 
labor  or  by  sympathising  relatives,  friends,  or 
strangers,  so  that  she  does  not  in  fact  suffer 
from  the  privation.  He  is  guilty  if  he  leaves 
her  in  such  circumstances  that,  without  her 
own  efforts  or  outside  help,  she  would  lack  the 
necessaries  of  life."  State  v.  Waller,  90  Kan. 
829.  136  Pac.  215,  49  L.  R,  A.  (N.  S.)  688,  and 
authorities  collected  in  note. 

See,  also.  Draper  y.  C<mmonwealth,  116 
Va.  941,  79  S.  E.  322. 

[3]  Another  contention  of  the  defendant 
husband  is  that  the  statute  operates  to  deny 
the  constitutional  right  to  trial  by  Jury.  The 
argument  is  that  the  Judge  of  the  Juvenile 
court  on  plea  of  guUty,  and  the  Judge  of  the 
criminal  court  cm  a  plea  of  guilty  following 
a  binding  over,  Indictment,  and  arraignment, 
or  on  plea  of  not  guilty  and  a  trial  resulting 
in  a  finding  of  guilty,  are  given  the  power 
without  the  intervention  of  a  Jury  to  fix  the 
amount  of  bond  to  be  executed  by  the  accused 
to  secure  payments  towards  the  wife's  sup- 
port ;  and  that  therel^y  an  accused  ia  de- 
prived of  the  benefit  of  a  Jury's  Judgment  as 
to  the  amount  of  the  bond. 

The  statute  makes  no  effort  to  deny  a 
trial  of  the  issne  of  guilt  or  innocence  of  the 
accused  by  a  Jury.  The  jwwer  to  declare 
what  shall  be  the  appropriate  punishment  lor 
an  ascertained  crime  belongs  solely  to  the 
Legislature.  The  assessment  of  punishment 
may  be  assigned  by  the  Legislature  to  the 
Judge;  it  is  not  essential  that  the  power  to 
fix  it  be  lodged  with  a  Jury.  Woods  ▼. 
State,  130  Tenn.  100.  169  S.  W.  658,  L.  B.  A. 
1916F,  631. 

The  grounds  of  attack  herein  made  on  the- 
act  'are  not  maintainable.  Reversed  and  re- 
manded for  trial. 
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MERRIK.L  T.  CITY  OF  VAN  BUREN. 

(Nos.  153,  174.) 

(Sapreme  Court  of  Arkansaa.     Sept.  25,  1016. 

EKssentiiig  Opinion,  Oct  9.  1916.) 

1.  Aniuals  ©=»57—Obdinancb— Fowls  Run- 
ning AT  Laboe. 

Under  an  ordinance  malting  it  unla^rful  for 
fowl  to  run  at  large  within  tlie  corporate  lim- 
its of  the  city,  tlie  turning  out  of  chickens  or 
ducks  and  guarding  them  while  out  would  not 
constitute  a  violation, 

[Kd.  Is'otc. — For  other  cases,  see  Animals, 
Cent.  Dig.  §{  190-192;   Dec.  Dig.  «=>57.] 

2.  ANIHALS  «=>57  —  RUNHINO  AT  liABOK  — 

Pkosecution — Instbuctions. 
In  a  prosecntion  for  the  violation  of  such 
ordinance,  an  instruction  that  a  conviction 
could  not  be  had  unless  defendant  suffered  or 
permitted  chickens  or  dudes  or  other  fowl  to 
run  at  large  within  the  corporate  limits  of  the 
city,  and  that  the  word  "suffered"  or  "permit" 
as  used  in  the  ordinance  and  instructions  meant 
willful  or  Intentional,  and  that  unless  defend- 
ant willfully  or  intentionally  permitted  them  to 
run  at  large  he  would  not  be  guUty,  made  it 
sufficiently  clear  that  the  penalty  could  be  im- 
posed only  on  those  willfully  and  intentionally 
permitting  fowl  to  run  at  large. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  {{  190-192;   Dec.  Dig.  «=>6T.] 

8.  CsiMiNAi.  Law  4=91172(10)— Inbtbuotions 
— Kedcotion   to  Wbitino— Habuucss  Er- 

XOB. 
The  failure  of  the  trial  judge  to  reduce  his 
instructions  to  writing,  as  required  by  Const 
art  7.  i  23,  and  Kirby's  Dig.  S  6196,  and  his 
giving  of  oral  instructions  and  having  them  re- 
ported in  shorthand  by  the  official  court  ste- 
nographer and  later  transcribed  and  filed  with  a 
bill  of  exceptions,  was  not  ground  for  reversal, 
where  appellant's  given  and  refused  instruc- 
tions were  in  writing,  and  those  p^ven  by  the 
court  were  few  and  simple,  admitting  of  no  op- 
portunity for  disagreement  in  settling  the  bill 
of  exceptions,  since  in  such  case  it  affirmative- 
ly appeared  that  no  prejudice  resulted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3163;  Dec.  Dig.  «=» 
1172(10).] 

4.  Municipal  Cobfobations  «=>57— Powkbs 

— Statutes. 
The  cities  and  towns  of  the  state  have  only 
such  powers  as  are  conferred  upon  them,  ei- 
ther expressly  or  by  necessary  implication,  un- 
der the  statutes  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1^.  148 ;  Dec.  Dig. 
«=»o7.] 

6.  Municipal  Cobpobationb  «=5605  — Pub- 
lic NUISANOK— AUTHORITT  OF  CiTT— DlS- 
OBBIIOH. 

A  municipal  corporation  cannot  declare  that 
to  be  a  nuisance  which  is  not  such  per  se, 
though  while  a  town  or  city  council  cannot 
arbitrarily  declare  a  nuisance,  a  large  discre- 
tion rests  with  them  in  their  determination  of 
■nch  question. 

[Ed.  Note. — For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  H  1338,  1340;  Dec. 
Dig.  «=>605.] 

6.  MuNiciFAi.  Cobfobations  €=3604— Fowls 
RuNNiRa  AT  Labor— NuiBANCB— Power  to 
Abate. 

Under  Kirby's  Dig.  i  5438,  giving  cities 
and  towns  power  to  prevent  injury  or  annoy- 
ance within  the  limits  of  the  corporation  from 
anything  offensive  etc.,  and  to  cause  any  nui- 
sance to  1>e  abated,  an  ordinance,  making  it  un- 
lawfnl  for  fowl  to  run  at  large  within  the  cor- 


porate Umits,  dedaring  their  running  at  lazge 
to  be  a  nuisance,  and  making  the  owner  guilty 
of  a  misdemeanor,  where  it  appeared  that  they 
were  very  annoyinjs  to  the  owners  of  lawns  and 
gardens  in  the  vicinity  of  the  place  where  they 
were  kept  was  valid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1335-1337;  Dee. 
Dig.  <S=»604.] 

McCulloch,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty ;  Jas.  Cochran,  Judge. 
'  Harry  Merrill  was  convicted  of  the  viola- 
tion of  an  ordinance,  making  it  unlawful  for 
fowl  to  run  at  large  within  the  corporate 
limits  of  a  dty,  and  he  appeals.    Affirmed. 

Sam  R.  Cbew,  of  Van  Buren,  for  appellant. 
E.  L.  Matlock,  of  Van  Buren,  for  appellee. 

SMITH,  J.  Appellant  was  convicted  for 
a  violation  of  an  ordlnai^ce  of  the  dty  of 
Van  Buren,  which  provides — 
"that  it  shall  be  unlawful  for  any  chickens, 
geese,  turkeys,  guineas,  and  like  and  similar 
fowla,  to  run  at  large  within  the  corporate  liiR- 
its  of  Van  Buren,  Arkansas." 

Section  2  of  the  ordinance  reads-  as  fol- 
lows: 

"That  the  running  at  large  within  the  cor- 
porate limits  of  said  city,  above  described, 
stock,  fowls  and  animals  is  hereby  declared  to 
be  a  nuisance  and  any  owners  or  controller  or 
manager  of  any  of  above-described  animals  who 
suffer  the  same  to  run  at  large  as  above  speci- 
fied shall  be  guilty  of  a  misdemeanor  and  on 
conviction  thereof  in  the  city  court  of  said  city 
fined  in  any  sum  not  less  than  $5.00,  nor  more 
than  $25.00  for  each  and  every  time  that  said 
owners  or  managers  shall  allow  aaid  animals  to 
run  at  large  as  above  specified  he  shall  be  guil- 
ty of  a  misdemeanor  for  each  day  thereof,  each 
day  constituting  a  separate  offense." 

Appellant  denied  that  he  had  violated  the 
ordinance,  and  he  qnestlcMis  the  authority 
of  the  d^  to  enact  It  He  also  <  says  that 
error  was  committed  by  the  court  In  refus- 
ing to  reduce  the  Instructions  given  by  the 
court  to  writing,  instead  of  giving  them 
orally  and  having  them  reported  In  short* 
hand  by  the  official  court  stenographer  and 
later  transcribed  and  filed  with  the  bill  of 
exceptions. 

[t,  2]  Appellant  complains  of  the  action  of 
the  court  in  refusing  to  give  an  instruction 
requested  by  him  numbered  1,  which  reads 
as  follows: 

"If  defendant  turned  out  either  his  chickens 
or  ducks  and  guarded  them  while  out  then  this 
would  not  constitute  a  violation  of  the  ordi- 
nance in  evidence." 

If  defendant  turned  out  his  chickens  or 
ducks  and  guarded  them  while  out,  this 
would  not  constitute  a  violation  of  the  or- 
dinance In  question.  But  the  court  gave  an 
instruction  In  which  the  Jury  was  told  that 
a  conviction  could  not  be  had  unless  they 
found  beyond  a  reasonable  doubt  that  de- 
fendant suffered  or  permitted  chickens  or 
ducks  or  other  fowls  to  run  at  large  within 
the  corporate  limits  of  the  dty  of  Van  Buren, 
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and  at  app^ant's  leqnest  charged  the  Jnry 
tbat: 

"The  word  'suffered*  or  'permit'  aa  used  in  the 
ordinance  and  instructions  means  willful  or 
intentional,  and  unless  you  find  from  the  evi- 
dence beyond  a  -reasonable  doubt  that  defend- 
ants willfully  or  intentionally  permitted  their 
chickens  or  ducks  to  run  at  large  in  the  city 
of  Van  Buren,  your  yerdict  should  be  one  of 
not  guilty." 

It  appears  that  appellant  kept  large  num- 
bers of  domestic  fowls  for  the  market,  and 
the  evidence  on  behalf  of  the  prosecution 
was  to  the  effect  that  cihickens,  ducks,  and 
other  fowls  strayed  away  from  appellant's 
barnyard,  where  the  fowls  were  kept,  and 
went  unattended  about  the  neighborhood. 
Appellant  insists  that  he  attempted  to  keep 
the  fowls  within  his  inclosure  provided  for 
that  purpose,  although  he  admits  they  were 
occasionally  released  to  catch  bugs  and 
worms,  and  that  'the  ducks  were  released 
after  rains,  but  he  says  they  were  always 
attended  by  some  one.  We  think  the  instruc- 
tions set  out  made  it  plain  that  the  penalty 
of  the  ordinance  could  be  Imposed  only  upon 
persons  who  willfully  and  intentionally  per- 
mitted their  fowls  to  run  at  large,  and  the 
term  "running  at  large"  Is  one  of  a  well-de- 
flned  meaning,  and  we  think  the  Jury  could 
not  have  been  misled  as  to  the  conditions 
under  which  appellant  would  be  guilty  of  a 
violation  of  the  ordinance. 

[3]  The  Ck>nstitutlon  and  statute  of  this 
state  requires  Judges  in  Jury  trials  to  reduce 
their  charges  or  Instructions  to  writing  at 
the  request  of  either  party.  Article  7,  S  23, 
Const. ;  section  6196,  Kirby's  Digest.  And  in 
the  case  of  Burnett  v.  State,  72  Ark.  398, 
81  S.  W.  382,  it  was  held  that  this  provision 
was  not  complied  with  where  the  Judge  de- 
livered his  charge  orally,  but  directed  the 
stenographer  to  take  it  down  in  shorthand 
and  afterwards  copy  It  in  longhand  which 
was  done  after  the  trial.  In  the  case  dted 
it  was  said: 

"It  is  probably  true  that  most  of  the  pur- 
I>ose8  for  which  this  provision  of  the  Constitu- 
tion was  intended  can  be  accomplished  by  the 
method  adopted  by  the  judge  in  this  case.  If 
the  charge  had  been  copied  by  the  stenographer, 
and  read  by  the  judge  to  the  jury  before  the 
case  was  finally  submitted  to  them,  it  is  prob- 
able that  no  prejudicial  error  would  have  been 
committed.  National  Lumber  Co.  v.  Snell,  47 
Ark.  407  [1  8.  W.  708].  But  one  purpose  of 
this  provision  was  to  obtain  a  carefully  con- 
sidered charge  and  to  place  it  in  such  a  shape 
as  to  avoid  any  possible  dispute  or  misunder- 
standing as  to  Its  exact  phraseology.  Ste- 
nographers, like  other  persons,  sometimes  misun- 
derstand what  is  said,  and  make  mistakes ;  and, 
as  comparatively  few  people  can  read  short- 
hand, the  parties  under  tbe  procedure  adopted 
in  this  case  would  ordinarily  have  no  means  of 
guarding  a^nst  and  detecting  such  mistake. 
An  instruction  reduced  to  writing  is  open  to  the 
inspection  of  every  one,  and  is  the  safeguard 
which  the  law  gives  the  litigant  to  protect  him- 
self against  controversies  of  that  kind.  'The 
provision  that  secures  it  is  imperative;  and, 
even  if  we  deemed  it  unwise,  we  could  not  dis- 
regard or  refuse  to  enforce  it  For  these  rea- 
sons we  are  of  the  opinion   that   the   course 


pursued  did  not  fully  meet  the  requirements  ot 
the  law,  and  tbe  contention  of  appellant  in  n- 
gard  thereto  must  be  sustained." 

Another  case  which  discusses  the  duty  ot 
circuit  Judges  In  this  regard  is  that  of  Mai- 
zia  V.  State,  61  Ark.  181,  10  S.  W.  259,  aud 
in  that  case  it  was  said: 

"A  judgment  will  not  be  reversed,  however, 
for  an  unsubstantial  error  in  this  regard  more 
than  any  other,  as  where  provisions  of  tbe  stat- 
ute are  read  to  the  jury  without  being  tran- 
scribed (Palmore  v.  State,  29  Ajk.  268).  or 
where  the  oral  charge  is  simple  and  witbont 
complication  and  is  accurately  reduced  to  writ- 
ing without  nnnecessai?  delay,  and  is  set  out  in 
the  bill  of  exceptions  (Lumber  Co.  v.  Snell,  47 
Ark.  [407,  1  S.  W.  708]  supra).  In  such  cases 
we  can  judicially  determine  that  the  error  was 
not  prejudicial.  O'Donnell  v.  Segar,  25  Mich. 
379,  380.  But  when  it  does  not  affirmatiTelT 
appear  that  the  error  is  harmless,  we  cannot 
disregard  tbe  mandate  of  the  Constitution.  Tbe 
right  guaranteed  by  the  fundamental  law  would 
be  worthless  if  it  was  incumbent  on  the  de- 
fendant to  show  that  the  charge  was  erroneoni, 
because  that  error  itself  would  lie  ground  for 
reversal.  The  object  of  the  law  was  to  obtain 
a  carefully  considered  charge  and  to  prevent 
any  misconception  and  after-misundeistanding 
as  to  its  exact  tenor  and  phraseology,  when  the 
bill  of  exceptions  came  to  be  considered.  Baric- 
man  V.  State,  13  Ark.  705." 

We  would  be  compelled  to  reverse  the 
judgment  of  the  court  below  because  of  the 
failure  to  reduce  the  charge  to  writing  if  we 
did  not  think  it  afiSrmatively  appears  that  no 
prejudice  resulted  from  the  failure  of  the 
court  to  reduce  the  instructions  given  to  writ- 
ing. Appellant's  Instructions,  both  those  giv- 
en and  those  refused,  were  In  writing,  while 
the  ones  given  by  the  court  were  few  in 
number  and  simple  In  their  nature,  and  there 
was  no  opportunity  for  disagreement  about 
what  the  court  had  declared  the  law  to  be. 
This  Is  not  a  case  where  a  copy  of  the  In- 
structions would  have  been  required  in  a 
discussion  before  the  Jury  of  the  law  of  tbe 
case  as  applied  to  the  evidence,  nor  one  In 
which,  there  was  opportunity  for  disagree- 
ment in  settling  the  biU  of  exceptions.  It  is, 
of  course,  proper  always  for  the  trial  court 
to  reduce  the  Instructions  to  writing,  and 
thereby  obey  the  letter  of  the  Constitution 
and  of  the  statutes,  apd  reversals  must  fol- 
low the  failure  so  to  do  when  the  request  Is 
made,  except  In  cases  similar  to  this,  where 
it  can  be  affirmatively  said  that  no  prejn- 
dice  resulted  from  that  failure, 

[4-S]  The  remaining  question  In  the  case 
Is  the  one  of  real  Importance.  Tbe  dtles  and 
towns  of  the  state  have  only  such  powers 
as  are  conferred  upon  them,  either  expressly 
or  by  necessary  implication,  under  the  stat- 
utes of  the  state.  Express  power  has  been 
given  them  to  prevent  the  running  at  large 
within  their  corporate  limits  of  cattle,  horses, 
mules,  asses,  swine,  sheep,  goats,  and  other 
animals  of  like  kind.  Section  5450  of  Kir- 
by's Digest.  Domestic  fowls  are  not  includ- 
ed in  this  grant  of  authority.  If  such  au- 
thority exists  it  is  conferred  by  section  5138 
of  Kirby's  Digest.  So  much  of  that  section 
as  is  material  here  reads  as  follows: 


Digitized  by 


Google 


AA^ 


HENBT  V.  STATE 


639 


"They  [dtiea  and  towns]  ahall  liave  power  to 
prevent  Injury  or  annoyance  within  the  limits 
of  the  corporation  from  anything  dangerouB, 
offensive  or  unhealthy,  and  to  canae  any  nui- 
Rance  to  be  abated.    •    •    • " 

It  has  be«n  several  times  said  that  a  mu- 
nicipal corporation  cannot  declare  that  to  be 
a  nuisance  which  Is  not  such  per  se;  In 
other  words,  no  mere  ipse  dixit  can  convert 
that  thing  into  a  nuisance  which  la  not  such 
In  tact  As,  for  instance,  a  town  or  city  has 
no  right  to  declare  the  mere  keeping  of  bees 
within  the  corporate  limits  a  nuisance.  Ark- 
adelphia  t.  Clark,  52  Ark.  23,  11  S.  W.  957, 
20  Am.  St  Bep.  154.  However,  while  it  is 
settled  that  a  town  or  city  council  cannot 
arbitrarily  pass  upon  these  Questions,  It  is 
also  settled  that  a  large  discretion  abides 
with  tbem  tn  their  determination  of  these 
questions.  A  leading  case  on  this  subject 
is  that  of  Foote,  £x  parte,  70  Ark.  12,  65 
S.  W.  706,  91  Am.  St  Rep.  63.  There  a  town 
ordinance  prohibited  the  keeping  of  a  jackass 
within  the  dty  limits.  It  was  there  said 
that  as  no  such  express  authority  had  been 
given  the  council,  the  ordinance  could  be  up- 
held upon  the  theory  only  that  the  keeping  of 
a  Jackass  In  a  populous  community  was  a 
nuisance  per  se,  and  upon  a  consideration 
of  the  habits  of  such  animals  and  of  the  pur- 
poses for  which  they  are  kept  It  was  held 
that  the  council  bad  not  exceeded  its  discre- 
tion In  enacting  that  a  Jackass  was  a  nui- 
sance per  se,  and  that  the  town  council  had 
the  right  to  prohibit  bis  being  kept  within 
the  corporate  limits.  In  this  case  definitions 
of  nuisances,  both  public  and  private,  are 
given,  and  it  was  there  said: 

"There  are  two  kinds  of  public  nuisances. 
One  is  that  class  of  aggravated  wrongs  or  in- 
juries which  affect  the  'morality  of  mankind, 
and  are  in  derogation  of  pubbc  morals  and 
decency,'  and,  bcln^  malum  in  se,  are  nuisances 
irrespective  of  their  location  and  results.  The 
other  is  that  class  of  acts,  exercise  of  occupa- 
tions or  trades,  and  use  of  property  which  be- 
come nuisances  by  reason  of  their  location  or 
■urrDundingB.  To  constitute  a  nuisance  in  the 
latter  class,  the  act  or  thing  complained  of 
must  be  in  a  public  place,  or  so  extensive  in  its 
consequences  as  to  have  a  common  effect  upon 
many,  as  distinguished  from  a  few.  Where  it 
is  in  a  city  or  town,  where  many  are  con- 
gregated and  have  a  right  to  be,  and  produces 
material  annoyance,  inconvenience,  discomfort 
or  injury  to  the  residents  in  the  vicinity,  it  is 
a  public  nuisance  of  the  latter  class." 

The  proof  in  this  case  shows  that  these 
fowls  were  very  annoying  to  the  owners  of 
lawns  and  gardens  in  that  vicinity.  And 
where  there  are  no  fences  It  requires  no 
great  amount  of  proof  to  support  a  finding 
that  gardens,  whether  flower  or  vegetable, 
will  not  flourish  to  any  advantage  where 
domestic  fowls  are  permitted  to  run  at  large, 
and  that  the  well-known  habits  of  these  fowls 
may  prove  very  annoying.  Indeed,  so  ex- 
asperating as  to  put  one  to  the  choice  of 
pence  and  friends  on  the  one  hand  or  flowers 
and  vegetables  on  the  other. 

No  question  is  involved  here  of  the  right 


of  one  to  keep  fowls  on  bla  own  premises. 
The  question  is  whether  the  dty  has  the 
power  by  ordinance  to  prevent  the  running 
at  large  of  these  fowls  over  the  premises  of 
others,  and  we  think  it  possesses  this  right, 
and  tb&t  the  ordinance  in  question  is  a 
valid  exerdse  of  the  right  given  to  cause  any 
nuisance  to  be  abated. 

Mcculloch,  a  J.  (dissenting).  I  dis- 
sent from  the  conduslon  expressed  by  the 
majority  that  permitting  chickens  to  run 
at  large  in  a  dty  or  town  constitutes  a  nui- 
sance per  se  and  may  be  prohibited  by  ordi- 
nance of  the  municipality.  The  dedsion  puts 
unrestrained  chickens  in  a  class  with  a  Jack- 
ass. Foote,  Ex  parte,  70  Ark.  12,  65  S.  W. 
706,  91  Am.  St  Rep.  63.  A  municfpality, 
without  express  statutory  authority  conferred 
by  the  Legislature,  has  no  power  to  declare 
a  thing  to  be  a  nuisance  per  se  whldi  is  not 
in  fact  one  in  all  circumstances,  and  the  stat- 
utes of  this  state  do  not  autliorize  a  munid- 
pal  corporation  to  prohibit  the  running  at 
large  of  domestic  fowla 

In  Arkadeli>hla  t.  Clark,  62  Ark.  23,  11  S. 
W.  867,  20  Am.  St  Rep.  151,  this  court  said : 

"Neither  the  keeping,  owning,  or  raising  of 
bees  ia,  in  itself,  a  nuisance.  Bees  may  be- 
come a  nuisance  in  a  city,  but  whether  they  are 
so  or  not  is  a  question  to  be  judicially  deter- 
mined in  each  case.  The  ordinance  under  con- 
sideration undertakes  to  malra  each  of  the  acts 
named  a  nuisance  without  regard  to  the  fact 
whether  it  is  so  or  not,  or  whether  bees  in  gen- 
eral have  become  a  nuisance  in  the  dty." 

So  the  running  at  large  of  dilckens  may 
or  may  not  constitute  a  nuisance  according 
to  circumstances.  In  a  thickly  settled  neigh- 
borhood where  there  are  no  fences,  and 
unprotected  flower  and  vegetable  gardens 
abound,  full  grown  chickens,  running  at 
large,  will  necessarily  cause  damage  to  some 
extent,  but  not  under  other  circumstances. 
There  is  a  remedy  under  the  law  for  those 
who  suffer  injury,  and  the  remedy  must  be 
applied  only  when  injury  occurs — not  by  a 
sweeping  provision  dedaring  acts  complained 
of  a  nuisance  under  all  circumstances. 


HENBT  T.  STATE.     (No.  160.) 
(Supreme  Court  of  Arkansas.    Sept  26,  1916.) 

1.   MATnEM    «=»1  —  ElAMENTS    OF    OFFENSE  — 

Statute. 
Under  Kirby'a  Dig.  I  1866,  providing  that 
if  any  person  autH  willfully  and  of  bis  malice 
aforethought  cut  or  bite  off  the  ear,  nose,  or  lip 
of  any  person,  he  shall  be  guilty  of  maiming, 
and  section  1864,  providing  that  maiming  con- 
sists in  unlawfully  disabling  a  human  being  by 
depriving  him  of  the  use  of  a  limb  or  member, 
etc.,  although  to  commit  the  offense  the  act 
must  be  done  with  premeditated  design,  it  is 
immaterial  at  what  time  during  an  encounter 
the  malicious  design  is  formed  to  inflict  the  par- 
ticular injury,  if  it  was  intended  or  purposely 
done. 

[Ed.   Note.— For   other  eases,   see   Mayhem, 
Cent.  Dig.  ii  1-B ;  Dec.  Dig.  «=»!.] 


4es>For  otber  cases  see  same  topio  and  KXl  -NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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2.  Mathek  «=»5— Bvidkkob— STJFncnNOT. 

In  a  prosecution  for  maiminK,  evidence  Md 
sufficient  to  justify  a  verdict  oi  guilty, 

[Ed.  Note. — For  other  cases,  see  Mayhem, 
Cent.  Dig.  {{  1-5;    Dec.  Dig.  <S=>5.] 

Appeal  from  Circuit  Court,  MiUer  County; 
Geo.  B.  Haynle,  Judge. 

Sol  Henry  was  convicted  of  tbe  crime  of 
maiming,  and  be  appeals.     Affirmed. 

Sol  Henry  brings  this  appeal  from  a  Judg- 
ment of  conviction  of  the  crime  of  maiming 
by  biting  off  the  nose  of  one  John  Robinson. 

It  appears  from  the  testimony  that  bis 
mules  bad  broken  into  tbe  field  of  John  Bob- 
inson,  a  tenant  on  his  place  and  tore  down 
some  com.  Tbe  next  morning  Bobinson 
spoke  to  defendant's  brother  about  the  mat- 
ter and  told  Iilm  tliat  he  did  not  claim  any 
damages,  but  wanted  them  to  keep  the  stock 
up.  While  he  was  plowing  in  his  field  about 
15  minutes  afterwards,  appellant  came  up 
and  stated  his  brother  had  told  him  that 
his  mules  had  gotten  into  the  field  last  night 
and  tore  down  a  lot  of  com,  to  which  he 
replied  "Yes."  Appellant  said,  "Ctod  damn 
it;  if  my  brother  had  listened  to  me,  be 
would  not  have  rented  you  this  land,"  and 
"There  is  going  to  be  hell."  Boblnaon  re- 
plied, "I  don't  see  where  you  got  any  kick 
coming."  Appellant  then  said,  "You  God 
damned  hlU-blllies  come  down  here  and  try 
to  run  tbe  bottom;  I  bad  rather  this  land 
lay  out  than  you  God  damned  bill-bUUes 
work  it."  Bobinson's  wife  ctone  up  and 
called  to  him,  and  as  he  turned  his  head 
toward  her  appellant  struck  him  on  the 
bead,  and  they  fell  together  to  the  ground, 
Bobinson  finally  getting  on  top.  Appellant's 
brother,  while  they  were  fighting,  took  bold 
of  Robinson,  pulled  liim  up,  and  appellant 
reached  his  arm  up  around  Robinson's  neck 
and  pulled  him  down  and  bit  his  nose  off. 

John  Coleman,  who  saw  the  fight,  said  that 
appellant  struck  Bobinson  first,  that  they 
clinched  and  fell  to  the  ground,  "and  when 
Bobbie,  appellant's  brother,  went  to  pull 
John  up  off  Sol,  he  reaches  and  catches  him 
around  his  neck  and  pulls  him  back,  and 
ttiat's  when  he  bit  his  nose  off." 

Appellant  stated  that  when  he  walked  up 
Bobinson  said,  "I  charge  you  boys  nothing, 
and  all  I  ask  you  to  see  is  to  keep  the  mule 
out ;"  that  be  walked  around  him  and  Bob-* 
Inson  struck  and  knocked  him  down;  that 
he  fell  on  top  of  him  and  was  beating  him 
in  the  face  and  choking  him  and  said,  "If 
I  cannot  choke  you,  I  will  bite  you ;"  and  "I 
had  my  eyes  shut,  and  he  hit  me,  and  I  gnees 
his  nose  struck  against  me  both,  and  I  bit; 
I  did  not  know  what  I  was  biting; "  denied 
having  sworn  at  Bobinson,  and  stated  that 
he  ran  off  after  Bobinson  whipped  him; 
said  he  only  went  to  see  Bobinson  to  settle 
about  the  damages  his  mule  had  done^  and 
not  to  raise  any  row.. 


M.  EI.  Sanderson,  of  Tezarkana,  for  appel- 
lant. Wallace  Davis,  Atty.  Gen.,  and  Hamil- 
ton Moses,  Asst  Atty.  Gen.,  for  the  State. 

KIBBY,  J.  (after  stating  the  facts  as 
above).  [1]  Appellant  complains  only  that 
the  evidence  is  not  sufficient  to  support 
the  verdict  The  statute  provides  (section 
1866.  Kirby's  Digest): 

"If  any  person  shall,  willfolly  and  of  hia 
mahce  aforethought,  cut  or  bite  off  the  ear, 
•  •  *  cut  or  bite  off  the  nose  or  lip  of  any 
person,  he  shall  be  adjudged  guilty  of  maim- 
ing." 

Maiming  consists  in  unlawfully  disabling 
a  human  being  by  depriving  him  of  the  nae 
of  a  limb  or  member,  etc.    Section  1864. 

It  is  argued  for  appellant  that  in  order  to 
commit  the  offense  the  act  must  be  done  with 
premeditated  design  to  do  the  very  act,  that 
it  occurred  in  an  ordinary  affray  while  the 
parties  were  fighting  together  and  without 
any  intention  to  do  the  particular  thing,  and 
that  no  offense  was  committed  within  the 
meaning  of  the  statute.  He  relies  upon  the 
.case  of  Godfrey  v.  People,  63  N.  Y.  207,  as 
authority  for  this  contention,  and,  although 
this  case  supports  the  position,  the  statute 
under  which  the  offense  there  was  charged 
is  altogether  unlike  ours.  If  the  testimony 
had  only  shown  that  the  injury  occurred 
while  the  parties  were  fighting  by  mutual 
agreement,  it  would  not  have  constituted  the 
offense  of  maiming.  Section  1573,  E^rby's 
Digest. 

Appellant  admits  having  fought  with  the 
injured  person,  and  that  he  bit  off  his  nose, 
and  the  testimony  shows  that  he  started  the 
fight  and  struck  the  first  blow.  He  intended 
to  do  tbe  thing  which  he  did. 

"The  act  being  proved  to  have  occurred  in 
an  encounter,  the  law  presumes  that  the  act 
was  done  with  the  intent  required  by  the  law 
to  constitute  guilt."  Wharton  Criminal  Law. 
980;    aark's  Criminal  Law,  213. 

In  Baker  t.  State,  4  Ark.  66,  the  court.  In 
discussing  the  statutory  definition  of  mahn- 
ing,  said: 

"It  is  implied  that  the  act,  being  unlawful 
in  itself,  evidences  a  malicious  intent;  and  is 
immaterial  by  what  means,  or  with  what  in^ 
atrument,  the  injury  is  effected." 

It  is  immaterial  at  what  period  <d  time 
during  the  encounter  the  malicious  design 
is  formed  to  inflict  the  particular  injury,  so 
long  as  it  was  intended  or  purposely  donei 

The  Supreme  Court  of  Alabama  under  a 
statute  similar  to  ouis,  in  State  v.  Simmons, 
3  Ala.  497,  said: 

"It  is  not  necessary,  where  the  injury  is  done 
in  a  sudden  conflict,  that  the  defendant  should 
have  formed  the  design  previous  to  tlie  conflict: 
it  is  sufficient  if  the  defendant  malidoosly  and 
on  purpose  does  the  act  in  pursuance  of  a  de- 
sign formed  during  the  conflict." 

See,  also,  Molette  ▼.  State,  49  Ala.  18; 
TerreU  v.  State,  66  Tenn.  623,  8  S.  W.  212; 
State  V.  Crawford,  13  N.  C.  426 ;   Slattery  v. 
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State,  41  Tex.  818;  State  r.  Jones,  70  Iowa, 
606.  30  N.  W.  78a 

Appellant  went  to  the  field  wbete  the  In- 
jured party  was  at  work,  cursed  and  abased 
him,  assaulted  him,  with  s«ne  sort  of  a 
weapon  that  cut  a  three-Inch  gash  In  his 
head,  and  then,  in  the  continuance  of  the 
&gbt,  bit  off  his  nose  at  the  time.  Intending 
to  bite,  and  knowing  he  was  doing  so. 

[2]  The  evidence  is  sufficient  to  support  the 
verdict,  and  the  Judgment  is  affirmed. 


HERMAN  V.  STATE. 

ASBAHR  T.  SAME. 

(No.  168.) 

(Snpreme  Court  of  Arkansas.    Oct.  2,  1S16.) 

1.  iNToxicATma  LiQtroBS  ^9286(4)— Illioai. 
SALEa— SuinciKNCT  or  Evidknob. 

EMdence,  in  a  prosecution  under  Acts  1915, 
p.  98,  for  selling  or  being  interested  in  tbe  sale 
of  intoxicatiiiK  liqnors,  held  sufficient  to  author- 
ise a  finding  that  liquor  was  sold  at  defendants' 
place  of  business,  and  that  they  were  interested 
therein. 

[Ed.  Note. — ^Tor  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  806,  806;  Dec.  Dig.  «= 
236(4).] 

2.  INTOXICATIRO  LCQUOaS  $=9283(1)— IlXKOAI. 
Saixs— EvinBKOK. 

That  drunken  persons  were  seen  in  defend- 
ants' place  of  business  may  be  shown  on  a  prose- 
cution for  illegal  sales  of  liquor. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Out.  Dig.  »  2d3,  284,  286,  297 ;  Dec. 
Dig.  <S=>233(1).1 

8.  Cbivikai.  Law  «sp643(2)— Evidknob— Dip- 

osrrioNs. 
The  depodtions  of  persons  who  testified  in 
tbe  examining  court  may  be  read  on  the  trial,  on 
a  showing  that  they  lived  oat  of  the  state,  that 
Babp<eDas  issued  for  them,  and  that  the  sheriff 
made  diligent  inquiry  for  them,  and  reported 
that  they  had  departed  the  state. 

[Ed.  Note.— Por  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1288,  1286;  Dec.  Dig.  «=» 
648(2).] 

4.  Cbimihai.  Law  «=»llfl6%(8)  —  Appbai,  — 
Habuijus  Bxkob— Chaixbnqks  to  Jusobs.. 
Any  error  to  overruling  challenge  for  cause  to 
juror  may  not  be  complained  of,  where  defend- 
ant did  not  exhaust  his  peremptory  challeoges, 
[Ed.    Note.— For    other    cases,    see    Criminal 
Law,    Cent    Dig.    S    8117;     Dec.    Dig.    «=» 
1166%(8).l 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty:  Scott  Wood,  Judge. 

H.  O.  Herman  aud  Louis  Aabahr  were  con- 
victed, and  appeal.     Affirmed. 

Wallace  Davis,  Atty.  Oen.,  and  Hamilton 
Moses,  Asst.  Atty.  Gen.,  for  the  State. 

HART,  J.  W.  C.  Herman  and  Louis  As- 
balir  were  each  indicted  for  the  crime  of 
selling  Intoxicating  liquors,  or  being  inter- 
ested In  the  sale  thereof,  under  Act  No.  30 
of  the  Acts  of  the  Legislature  of  1816.  See 
Acts  of  1916,  p.  88.  The  defendant  In  each 
case  was  convicted,  and  from  tbe  Judgment 
of  conviction  has  duly  prosecuted  an  appeal 
to  this  court.     The  material  facts  in  the 


'  two  cases  are  tbe  same,  and  one  opinion  will 
serve  in  both  cases. 

Prior  to  the  let  of  January,  1916,  Louis 
Asbahr  and  W.  O.  Herman  operated  a  saloon 
at  tbe  corner  of  Central  and  Spring  streets 
in  the  dty  of  Hot  Springs,  Ark.  After  the 
Ist  of  January,  1916,  they  operated  at  the 
same  place  what  they  called  a  soft  drink 
stand,  restaurant,  and  cabaret,  known  as 
the  A.  &  E.  place. 

An  officer  of  the  dty  of  Hot  Springs  testi- 
fied that  be  saw  persons  go  in  the  place  and 
come  out  of  there  in  an  intoxicated  condition. 
It  was  also  shown  by  other  witnesses  that 
Intoxicated  persons  were  seen  there  after 
the  1st  of  January,  1816.  Tom  Jordan  was 
barkeeper  for  Asbahr  Se  Herman  prior  to  the 
let  of  January,  1816,  and  after  that  he  con- 
tinued to  work  for  them  at  the  same  place. 

B.  W.  Scott  testlfled  that  he  was  familiar 
with  the  place,  and  that  after  January  1, 
1816,  be  bought  a  pint  of  whisky  at  tbe 
place  of  Asbahr  &  Herman,  but  he  did  not 
buy  the  whisky  from  Asbahr,  Herman,  or 
Tom  Jordan;  that  he  knovre  he  bought  it 
in  their  place;  that  he  bought  a  pint  of 
whisky  and  gave  40  cents  for  it;  that  be 
first  asked  Louis  Asbahr  for  the  whisky,  and 
Asbahr  told  him  there  was  nothing  doing; 
that  another  person  came  to  him  and  sold 
him  the  whisky. 

Nellie  Blair  testlfled  that  during  the  latter 
part  of  January,  1816,  she  went  into  the  A. 
&  H.  place  in  Hot  Springs  with  a  man  named 
Smith;  that  they  ordered  ginger  ale  several 
times,  and  there  was  whisky  in  It;  that  she 
knew  the  taste  of  whisky  and  could  say  that 
there  was  whisky  in  the  ginger  ale;  that 
the  drinks  were  served  by  a  colored  porter, 
and  the  money  for  them  was  paid  to  him; 
that  there  was  dancing  and  music  going  on. 

George  Watts  testlfled  that  be  became  in- 
toxleated  in  the  place  of  Asbahr  &  Herman 
some  time  about  tbe  first  of  the  year,  but 
that  he  thought  it  was  prior  to  the  1st  day 
of  January,  1816 ;  that  he  got  drunk  on  beer ;' 
and  that  Dave  Toung,  an  officer,  came  and 
admonished  him  and  his  companion  to  keep 
quiet  On  cross-examination  he  testlfled  that 
he  had  not  bought  any  intoxicating  Uqnors 
in  tbe  place  since  January  1, 1916. 

Dave  Young  testified  that  he  was  an  officer 
in  the  dty  of  Hot  Springs  and  knew  George 
Watts;  that  in  February,  1916,  it  was  re- 
ported to  him  that  there  was  a  drunk  man  at 
Asbahr  &  Herman's  place;  that  he  went 
down  there  and  found  George  Watts  drunk; 
that  some  sporting  women  frequented  the 
place;  that  be  arrested  two  of  them  for 
drunkenness  there. 

Johnnie  McKlnley  testlfled  that  she  went 
to  the  A.  &  H.  place  after  the  1st  of  January, 
1916,  and  was  told  by  one  of  tbe  employes 
that  she  could  get  whisky  by  ordering  a  soft 
drink  with  lemon  in  it;  that  she  made  that 
kind  of  an  order  and  got  a  drink  with  what 
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she  thought  was  Intoxicating  liquors  in  It 

Earl  FogelsoD  testified  that  he  went  into 
the  A.  &  H.  place  after  the  first  of  the  year 
and  called  for  hot  ale;  that  whisky  was 
served  to  him  and  his  companion,  and  they 
each  bad  two  drinks,  costing  50  cents  in  all ; 
that  Tom  Jordan  waited  on  them.  It  was 
also  shown  that  a  supply  of  whisky  and 
beer  was  found  in  a  room  next  to  the  place 
occupied  by  Asbahr  &  Herman.  The  room 
was  in  the  same  building  and  was  controlled 
by  Asbahr  &  Herman. 

Each  of  the  defendants  denied  his  guilt 
and  testified  that  he  was  not  directly  or  in- 
directly interested  la  the  sale  of  intoxicating 
liquors  in  the  city  of  Hot  Springs  after  the 
1st  of  January,  1916.  Evidence  was  also 
introduced  tending  to.  impeach  some  of 
the  principal  witnesses  for  the  state.  The 
above  testimony  was  sufficient  to  establish 
the  guilt  of  both  Asbahr  and  Herman.  They 
were  partners  engaged  in  the  sale  of  intox- 
icating liquors  in  the  dty  of  Hot  Springs 
prior  to  the  Ist  of  January,  191&  They  con- 
tinued In  business  there  after  the  first  of  the 
year  without  making  any  change  whatever 
in  their  bar  fixtures.  They  ostensibly  ran 
a  soft  drink  place  and  a  cabaret.  Each  of 
the  partners  stayed  in  the  place  of  business 
and  helped  run  it  They  kept  their  old  bar- 
keeper, Tom  Jordaik  The  testimony  this 
far  is  undisputed. 

Other  witnesses  testified  that  they  went  in- 
to the  place  and  ordered  soft  drinks  and 
were  served  with  drinks  containing  intox- 
icating liquors. 

[1]  One  of  the  witnesses  testified  that  he 
was  served  with  a  drink  mixed  by  Tom  Jor- 
dan. Drunken  people  were  seen  In  the  place 
after  they  had  been  drinking  something 
there.  It  is  true  defendants  deny  that  they 
bad  any  knowledge  that  intoxicating  liquors 
were  being  sold  at  their  place  of  business, 
but  the  testimony  recited  above  was  suffi- 
cient to  warrant  the  Jury  in  finding  that  in- 
toxicating liquors  were  sold  at  their  place 
of  business  and  that  they  were  Interested  In 
the  sale  thereof. 

[2]  There  was  no  error  in  admitting  before 
the  Jury  testimony  to  the  ettect  that  drunken 
people  were  seen  In  the  place.  This  evidence 
was  competent  as  tending  to  show  that  intox- 
icating liquors  were  in  the  drinks  that  were 
served  to  the  patrons  of  the  place.  Evi- 
dence of  the  presence  of  drunken  persons  on 
or  near  the  premises  of  the  defendants  is 
admissible  on  a  prosecution  for  the  illegal 
sale  of  iuto.\lcatlag  liquors.  Black  on  In- 
toxicating Liquors,  {  497;  Commonwealth  v. 
Wallace,  143  Mass.  88,  9  N.  E.  5;  Common- 
wealth V.  Kennedy,  97  Mass.  224;  People  v. 
Berry,  107  Mich.  256.  65  N.  W.  98. 

Ko  brief  was  filed  on  behalf  of  the  defend- 
ants, but  we  have  carefully  examined  the  in- 
structions given  by  the  court,  and  they  fully 
and  fairly  submitted  to  the  Jury  all  the  issues 
raised  by  the  evidence  In  the  case. 

[3]  The  depositions .  of  Johnnie  McKlnley 


and  Earl  Fogelson,  who  testified  In  the  exam- 
ining court  <as  witnesses  In  each  case,  were 
read  to  the  Jury  at  the  trial  in  the  circuit 
court  Objection  was  made  to  the  reading  of 
the  depositions.  The  state  proved  that  sub- 
pcenaes  had  been  Issued  for  these  witnesses 
to  appear  in  the  circuit  court;  that  the  sher- 
iff of  Garland  county  had  made  diligent  in- 
quiry for  them  and  reported  that  both  of  the 
witnesses  had  departed  from  the  state  since 
the  trial  in  the  Justice's  court  It  was  also 
shown  that  the  witnesses  lived  in  other 
states,  and  that  one  of  them,  at  the  examin- 
ing trial,  had  announced  an  intention  of  re- 
turning there.  Under  these  circumstances, 
there  was  no  error  in  permitting  the  deposi- 
tions to  be  read  before  the  Jury.  Sneed  v. 
State,  47  Ark.  185,  1  S.  W.  68;  McNamara 
V.  State,  60  Ark.  400,  30  S.  W.  762. 

[4]  In  the  Herman  Case  the  record  shows 
that  certain  Jurors  were  challenged  for  canse 
and  the  court  overruled  the  challenge  of  the 
defendant.  We  need  not  set  out  the  facta 
upon  which  this  assignment  of  error  is  based, 
because  the  defendant  could  have  protected 
himself  against  the  alleged  error  by  peremp- 
tory challenges  before  the  completion  of  the 
Jury.  The  record  shows  that  he  did  not  ex- 
haust all  his  peremptory  challenges.  If  all 
the  talesmen  had  been  challenged  by  him, 
and  he  had  been  forced  to  acc^t  a  Juror 
without  the  privilege  of  exercising  his  right 
of  peremptory  challenge,  he  might  have  cause 
to  complain ;  but  he  has  voluntarily  taken 
his  chance  of  acquittal  at  the  hands  of  Jurors 
whom  he  might  have  rejected,  and  he  must 
abide  the  issue.  Xork  v.  State,  91  Ark.  582, 
121  S.  W.  1070,  18  Ann.  Cas.  344;  Bowman 
V.  State,  93  Ark.  168,  129  S.  W.  80;  Johnson 
V.  State,  97  Ark.  132,  133  S.  W.  596. 

The  Judgment  In  each  case  will  be  affirmed. 


JORDAN  V.  STATE.     (No.  16a) 
(Supreme  Court  of  Arkansas.    Oct  2,  1916.) 

Appeal  from  Circuit  Court  Garland  County ; 
Scott  Wood,  Judge. 

Turn  Jordan  was  convicted,  and  appeals.  Af- 
firmed. 

Wallace  Davis,  Atty.  Gen.,  and  Hamilton  Mok- 
es, Aast  Atty,  Gen.,  for  the  State. 

KIRBY,  J.  This  appeal  is  prosecuted  by  Tom 
Jordan  from  a  judgment  of  conviction  for  the 
unlawful  sale  of  intoxicating  liquors  in  (Garland 
county. 

It  appears  from  the  testimony  that  Aabahr  and 
Herman,  who  had  conducted  a  saloon,  with  Tom 
Jordan  as  bartender,  in  a  certain  building  in  Hot 
Springs,  prior  to  January  1, 1916,  the  date  upon 
which  the  state-wide  prohibition  law  became  ef- 
fective, continued  business  at  the  same  place,  op- 
erating seemingly  a  restaurant,  cabaret,  and  soft 
drink  stand,  with  Tom  Jordan,  mixing  the  drinks 
downstairs. 

The  testimony  in  each  of  the  three  cases  is  vir- 
tually the  same  and  likewise  the  objections  urged 
on  appeal.  This  case  is  controlled  by  the  opin- 
ion in  Asbahr  v.  State,  188  S.  W.  641,  and  no 
useful  purpose  would  be  served  by  a  further  re- 
view of  reiteration  in  another  opinion. 

We  find  no  error  in  the  record,  and  the  judg- 
ment is  affirmed. 
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STUAKT  T.  STATE.    (No.  147.) 
(Supreme  Conrt  of  Arkansas.     Sept.  25,  1916.) 

Intoxicating  Li<)t70Ra  ^=9167— Iixeoai.  Sauc 

— Intkbebted  in  Salb. 
Defendant  was  interested  in  the  sale  of  in- 
toxicating liquors,  in  violation  of  Acts  1915,  p. 
OS,  where  knowing  that  O.  would  not  sell  liqaor 
to  v.,  who  wanted  some,  bat  would  let  him  have 
it,  he  went  to  O.  and  got  some,  carried  and  de- 
livered it  to  B.,  who  gave  him  money  therefor, 
which  he  carried  and  delivered  to  O. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  §§  182,  183;  Dec.  Dig.  «=> 
167.] 

Appeal    from    Circuit    C!oiirt,    Hempstead 
Connty;  Geo.  R.  Haynie,  Judge. 

Ed  Stuart  wag  convicted,  and  appeals.  Af- 
firmed. 

O.  A.  Graves,  of  Hope,  for  appellant  Wal- 
lace Davis,  Atty.  Oen.,  and  Hamilton  Moses, 
Asst  Atty.  (3en.,  for  the  State. 

HART,  J.  Ed  Stnart  was  indicted,  tried, 
and  convicted  for  a  violation  of  Act  No.  30 
of  the  Acts  of  1915,  making  it  a  felony  to 
manofactore,  sell,  or  give  away,  or  be  inters 
ested,  directly,  or  Indirectly,  in  the  manufac- 
ture, sale,  or  giving  away  of,  intoxicating 
liquors.  Acts  of  1915,  p.  98.  Tbe  case  is 
bere  on  appeal. 

The  testimony  on  the  part  of  the  state 
tended  to  show  that  in  February,  1916,  Bus- 
ter Flanagin  purchased  a  quart  of  whisky 
from  tbe  defendant,  in  Hempstead  county. 
Ark.,  and  paid  him  therefor  $1.60. 

£d  -Stuart,  the  defendant,  testified  for  him- 
self substantially  as  foUows: 

Buster  Flanagin  met  me  in  Columbus  in 
Hempstead  county,  and  wanted  to  know  if  I 
knew  where  he  might  get  any  whisky.  I  told 
him  yes.  He  said  that  Henry  Cheatham  had 
quit  letting  him  have  it  I  went  on  down  the 
road  to  where  Henry  Cheatham  lived  and  got  a 
quart  of  whisky  from  him.  I  carried  it  back  and 
delivered  it  to  Buster  Flanagin.  He  paid  me 
fUSO  for  tiie  whisky,  and  I  carried  the  money 
and  gave  it  to  Henry  Cheatham. 

A  reversal  of  the  judgment  of  conviction  Is 
aaked  by  counsel  for  tbe  defendant  on  the 
ground  that  tbe  court  erred  in  refusing  to 
give  to  the  Jury  a  certain  instruction  asked 
for  by  him.  We  need  not  consider  wbether 
or  not  the  court  should  have  given  tbe  in- 
struction ;  for  the  defendant  under  bis  own 
testimony  was  guilty.  He  admitted  that  be 
knew  that  Henry  Cheatham  would  not  sell 
the  whisky  to  Buster  Flanagin,  but  that  be 
would  let  blm  have  it  The  defendant's  own 
testimony  thus  shows  that  be  was  a  neces- 
sary factor  in  maldng  tbe  sale,  and  that  be 
acted  for  the  seller  as  well  as  the  buyer.  In 
other  words  he  admits  that  he  knew  that 
Henry  Cheatham  would  not  sell  to  Buster 
Flanagin,  but  would  let  blm  have  tbe  whisky. 
He  acted  as  Intermediary  la  making  the  sale, 
and  was  Interested  in  the  sale  of  tbe  Uquor 
within  the  rule  announced  In  tbe  cases  of 
Dale  v.  State,  90  Ark.  579,  120  S.  W.  3S0,  and 


Bobo  ▼.  State,  lOS  Ark.  462,  151  S.  W.  1000, 
153  S.  W.  1104.  See,  also,  Wilson  v.  State, 
187  S.  W.  440. 

Tbe  defendant  being,  according  to  bis  own 
testimony,  guilty  of  the  offense  for  which  he 
was  being  tried,  be  was  not  prejudiced  by  tbe 
refusal  of  the  court  to  give  tbe  instruction 
complained  of.  Therefore  tbe  Judgment  will 
be  a£EU:med. 


STITH  V.  STATE.    (No.  144.) 
(Supreme  Court  of  Arkansas.     Sept  25,  1916.) 

1.  FoBOERY  «=s29(5)  —  InDIOTMENT  —  FKBSON 
DEFBAtTDED. 

An  indictment  for  forgery,  charging  the  in- 
tent; of  cheating  and  defrauding  S.  S.,  sufficiently 
designates  the  person  sought  to  be  defrauded, 
for,  whUe  the  Indictment  must  name  such  per- 
son, the  allegations  may  be  general,  and  it  is 
unnecessary  to  state  facts  showing  the  nature  of 
the  fraud;  that  being  evidentiary  matter. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Gmt 
Dig.  I  81 ;  Dec.  Dig.  (S=>29(5).] 

2.  FOBOEBT  «=S)29(6)— Ihdictkbnt. 

The  allegations  as  to  the  person  defrauded 
may  be  general,  and  it  is  unnecessary  to  state 
in  the  indictment  the  manner  in  which  he  was 
defrauded. 

[Ed.  Note.— For  other  cases,  see  Forgery,  C!ent 
Dig.  i  81 :    Dec.  Dig.  «=929(5).l 

Ai^)eal  from  Circuit  Court,  Ouachita  Coun- 
ty ;  Chas.  W.  Smith,  Judge. 

Sam  Stlth,  Jr.,  was  convicted  of  forgery, 
and  be  appeals.    Affirmed. 

H.  F.  Smead,  of  Camden,  for  appellant 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst  Atty.  Gen.,  for  the  State. 

MeCULLOCH,  O.  J.  [1]  Appellant  was 
convicted  under  an  indictment  charging  him 
with  forging  the  name  of  bis  father,  Sam 
Stltb,  to  a  writing  in  tbe  following  form: 
"Express  Agt  please  let  bearer  have  my 
package,  oblige,  Sam  Stitb."  Tbe  indict- 
ment contains  an  allegation  that  tbe  act  of 
forgery  was  committed  for  tbe  purpose  of 
cheating  and  defrauding  Sam  Stltb. 

Tbe  only  question  raised  on  this  appeal 
concerns  tbe  sufficiency  of  tbe  indictment 
Counsel  for  appellant  rely  on  the  case  of 
Stlth  v.  State,  120  Ark.  170,  179  S.  W.  178, 
which  was  an  Indictment  against  tbe  pres- 
ent appellant  for  tbe  same  act;  but  it  was 
alleged  therein  that  the  forgery  was  commit- 
ted for  tbe  purpose  of  defrauding  tbe  ex- 
press agent,  without  naming  him,  and  we 
held  that  the  indictment  was  Insufficient. 
Tbe  Indictment  in  tbe  present  case  Is  dlCTer- 
ent,  however,  in  tliat  it  directly  charges  tbe 
felonious  intent  to  defraud  a  particular  In- 
dividual, Sam  Stlth.  There  Is  a  conflict  In 
tbe  authorities  concerning  the  necessity  for 
a  specific  allegation,  designating  tbe  person 
sought  to  be  defrauded,  but  this  court  Is  com- 
mitted to  the  rule  that  in  such  cases  it  Is  nec- 
essary to  set  forth  tbe  name  of  the  person 
defrauded,   or   attempted   to  be   defrauded. 
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McGlellan  v.  State,  32  Ark.  609;  Stlth  t. 
State,  supra. 

[2]  The  allegations  concerning  the  person 
defrauded  may,  however,  be  general,  and  It  Is 
unnecessary  to  state  the  facts  showing  the 
manner  In  which  the  party  has  been  defraud- 
ed by  the  forgery,  for  that  Is  a  matter  to  be 
established  by  the  proof  upon  the  trial  of  the 
case.  Snow  v.  State,  85  Ark.  203,  107  8.  W. 
980,  122  Am.  St  Sep.  28. 

We  are  of  the  opinion,  therefore,  that  the 
Indictment  Is  sufficient,  and  that  the  court 
was  correct  in  orerraling  the  demurrer. 

Affirmed. 


PERRY  T.  JARMAN.    (No.  151.) 
(Supreme  Court  of  Arkansas.     Sept  26,  1016.) 

1.  QuAEANXY  €=>25(3)  —  Evidence  —  Sum- 

CIENOT. 

In  an  action  to  recover  purchase  price  of  goods 
sold  and  delivered  to  tenants  on  the  farm  of  the 
defendant,  evidence  held  sufficient  to  justify  a 
finding  that  if  defendant  promised  to  pay  for  the 
goods  the  promise  amounted  only  to  an  agree- 
ment to  do  so  in  the  event  that  the  tenants 
failed  to  pay. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  |  103;   Dec  Dig.  <8=»25(3).] 

2.  Frauds,  Statute  of  «=923(3)— Pboiosk  to 
Answeb  for  Debt  of  Another. 

Defendant's  agreement  to  pay  for  goods  de- 
livered to  his  tenants  in  the  event  the  tenants 
failed  to  pay  was  a  collateral  and  not  an  orig- 
inal undertaking  and  should  have  been  evidenced 
by  some  writing  to  be  binding. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  18,  18;  Dec.  Dig.  «=» 
23(3).] 

8.  Guaranty  «=>92(2)— TbiaI/— Insthuctions. 
In  an  action  to  recover  price  of  goods  sold 
to  tenants  on  the  farm  of  defendant,  the  refusal 
of  a  requested  instruction  that  if  deleodant  was 
merely  a  guarantor  for  the  tenants,  and  was  to 
become  liable  to  the  sellers  only  in  the  event  that 
one  or  both  of  defendants  failed  to  pay,  and  that 
he  did  not  assume  original  liability,  a  verdict 
must  be  for  the  defendant  and  that  if  there  was 
liability  of  the  tenants  to  pay  for  the  goods,  then 
plaintiff  cannot  recover  from  defendant,  was  the 
concluding  and  qualifying  clause,  although  not 
necessarily  law,  not  rendering  Uie  instruction 
erroneous  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  |  105;  Dec.  Dig.  «=>92(2).] 

Appeal  from  Circuit  Court,  Craighead 
Connty;  W.  3.  Driver,  Judge. 

Action  by  J.  M.  Jarman,  as  trustee  in  bank- 
ruptcy, against  C.  J.  Perry.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Baker  t  Sloan,  of  Jonesboro,  for  appellant 

SMITH,  3.  This  suit  was  brought  by  the 
trustee  In  bankruptcy  of  an  insolvent  mer- 
chant to  enforce  the  collection  of  certain  ac- 
counts for  merchandise  alleged  to  have  been 
sold  and  delivered  to  tenants  on  the  ftirm  of 
appellant  The  goods  were  sold  by  a  firm 
of  merchants  doing  business  as  Linville  & 
Poff,  but  Linville  subsequently  acquired  the 
interest  of  Poff  and  later  became  insolvent 


The  evidence  of  UnTllle  and  Poff  is  not  al- 
together free  from  uncertainty  as  to  the  na- 
ture of  the  contract  under  which  they  sold 
and  delivered  the  goods  sued  fw. 

Appellant  denied  that  he  had  agreed  to  pay 
for  the  supplies  furnished  his  tenants  by  Lin- 
vUle  &  Poff,  and  the  cause  was  submitted  to 
the  jury  for  their  decision  upon  this  question 
of  fact.  Over  appellant's  objections,  the  jury 
was  told  that  If  the  goods  were  furnished  to 
him  by  delivering  them  to  his  tenants  under 
an  agreement  by  whidi  they  were  to  be  so 
charged  and  delivered,  to  find  for  the  plain- 
tiff. Abstractly  considered,  this  Instructloa 
is,  of  coarse  a  correct  declaration  of  the  law, 
but  it  Ignores  a  defense  which  appellant 
sought  to  submit  in  an  Instruction  requested 
by  him  and  refused  by  the  court,  which  In- 
struction reads  as  follows: 

"If  you  find  from  the  evidence  that  defendant 
Perry  was  merely  a  guarantor  for  Cleveland  and 
Morrow,  and  that  he  was  to  become  liable  to 
Linville  and  Poff  only  in  the  event  that  one  or 
the  other,  or  both  of  the  said  parties,  Cleveland 
or  Morrow,  failed  to  pay,  and  that  he  did  not 
assume  original  liabili^  for  their  accounts,  then 
your  verdict  must  be  for  the  defendant  If  there 
was  liability  of  Cleveland  and  Morrow  to  pay 
Linville  and  Poff  for  the  goods,  wares  and  mer- 
chandise received  by  them,  then  plaintiff  cannot 
recover  from  the  defendant  and  yon  Will  so  find 
by  your  verdict" 

Appellant  contends  tliia  instruction  should 
have  been  given  for  the  reason  that  tlie  proof 
of  the  merchants  shows  a  collateral  and  not 
an  original  agreement  to  pay,  and  that  the 
agreement  not  having  been  in  writing  was 
void  under  the  statute  of  frauds.  We  have 
not  been  favored  with  a  brief  by  appellee 
and  we  do  not  know  upon  what  ground  this 
Instruction  was  refused,  but  presume  that  it 
was  upon  the  ground  that  the  Issue  in  the 
case  was  whether  appellant  had  agreed  to 
pay  at  all,  and  not  whether  the  agreement 
was  original  or  collateral. 

It  is  true  appellant  denied  any  agreement 
on  his  part  to  pay,  and  that  Linville  and 
Poff  testified  they  sold  the  goods  to  appel- 
lant and  delivered  them  to  his  tenants;  and 
if  no  other  issue  was  raised  by  the  evidence, 
then  it  could  be  said  that  appellant's  Instmc- 
tlon  was  properly  refused,  and  the  one  given 
covered  the  issue  in  the  case.  But  this  does 
not  appear  to  have  been  the  only  issue.  Dur- 
ing the  course  of  his  examination  LlnvlUe 
made  the  following  statements:  That  he 
told  the  tenants,  when  they  applied  for  ad- 
vances and  credit  to  make  the  crop,  that  they 
would  have  to  have  Mr.  Perry  (appellant) 
come  in  and  stand  for  the  bllL  That  he  ad- 
vised Mr.  Perry  he  would  not  let  the  tenants 
have  goods  unless  be  was  responsible  for 
them.  That  the  goods  "were  charged  to  Mr. 
Perry  by  whoever  bought  them,"  and  that 
he  was  extending  credit  to  Mr.  Perry.  That 
he  asked  Perry  whether  he  would  stand  for 
the  tenants  as  be  bad  done  the  year  before, 
and  that  Perry  talked  as  if  he  would  not 
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do  so,  bnt  later  asked  wbat  discounts  would 
be  £:lren  it  the  bills  were  paid  mcmthly. 
There  were  no  notes  or  other  writing  and 
nothing  was  said  about  notes,  but  Perry  Just 
said  he  would  Stand  for  the  tenants.  That 
he  had  tried  him  out  on  the  note  proposition 
the  year  before  and  knew  be  would  not  sign 
one,  and  that  every  year  before  he  had  given 
orders  for  aU  the  tenants  got,  but  during  the 
year  in  question  had  given  no  orders. 

Pofl,  who  was  a  partner  at  the  time,  tes- 
tified: That  they  had  been  trj'Ing  to  get  Mor- 
row (one  of  the  tenants)  to  make  a  note  with 
Perry  as  surety,  and  they  called  Perry  In  and 
talked  to  him  about  it.  That  Perry  said  he 
had  a  tenant  on  the  farm  by  the  name  of 
Cooper,  and  that  they  (Poff  and  LdnvUle) 
would  have  to  look  out  for  him,  but  as  for  the 
others  It  would  be  all  right.  That  they  were 
asking  Perry  to  guarantee  the  accounts,  and 
that  he  was  called  in  for  that  purpose  and 
said  it  would  be  all  right. 

[1 , 2}  Under  this  evidence  the  jury  might 
have  fonnd  that  even  though  appellant  had 
promised  to  pay  for  the  goods,  the  promise 
amonnted  only  to  an  agreement  to  do  so  in 
the  event  only  that  the  tenants  failed  to  pay, 
and  such  a  promise  Is  a  collateral  and  not 
an  original  undertaking,  and  should  therefore 
have  been  evidenced  by  some  writing  to  be 
binding.  Swaboda  v.  Throgmorton-Bruce 
Co..  88  Ark.  592,  115  S.  W.  380. 

[3]  The  instructiou  requested  by  appellant 
should  have  been  given,  notwithstanding  the 
conclnding  clause  thereof  is  not  necessarily 
the  law.  There  could,  of  course,  be  such  a 
thing  as  Joint  liability,  but  this  qualifying 
clanse  did  not  render  the  instruction  errone- 
ous under  the  evidence  in  this  case. 

Other  assignments  of  err6r  are  urged,  but 
we  think  they  are  not  of  sufBcient  Importance 
to  require  discussion.  For  the  refusal  to  give 
the  Instruction  requested  by  appellant,  the 
judgment  will  be  reversed,  and  the  cause  re- 
manded. 


STATE  V.  LBATHERMAN.    (No.  152.) 
(Supreme  Court  of  Arkansas.     Sept  25,  1916.) 

1.  PEBJtTBT  ^s>22  —  Indictment  —  Aixeoa- 

TIONS— JOBISDICTION    OF    OlTICEB — StATDTK. 

Under  Kirby's  Dig.  {  1970,  providing  that  in 
indictments  for  perjury  it  shall  be  sufficient  to 
set  forth  the  substance  of  the  offense  charged, 
and  before  whom  the  oath  was  taken,  and  com- 
petent authority  to  administer  it,  without  set- 
ting forth  any  commission  or  authority  of  such 
person,  an  indictment  for  pei^nry  alleging  that  a 
Justice  of  the  peace,  having  juriadiction  in  a  case, 
swore  defendant  to  testify  truly,  then  having 
lawful  authority  to  administer  such  oath,  was 
sufficient  as  to  his  authority. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent. 
Dig.  H  71,  76-79 ;  Dec.  Dig.  <8i=922.] 

2.  Pebj^tbt  e=>21  —  iNDIOniENT  —  Aixkoa- 
TION8— Pkndino  Case. 

An  uidictment,  alleging  that  the  defendant 
was  duly  sworn  by  justice  of  the  peace  author- 
ized to  administer  oaths  to  testify  truly,  and 
tliat  defendant  thereafter  wHlfnlly  and  falsely 


testified  to  certain  matters,  was  sufficient,  in  re- 
spect to  showing  that  he  was  sworn  to  testify 
on  behalf  of  the  state,  to  charge  tliat  he  testified 
therein. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  §§  72-75;  Dec.  Dig.  «=a21.] 

3.  Pebjukt  «=326(4)— Indictment— TSavebsb 
or  Testiuont. 

An  indictment  for  perjury,  setting  out  the 
testimony  of  the  defendant  and  traversing  it  by 
a  recital  of  the  truth  sufficiently  negatived  the 
affirmative  matter  pleaded. 

[Ed.  Note. — For  other  cases,  sec  Perjury,  Cent. 
Dig.  If  93,  94 ;    Dec.  Dig.  «=>26(4).] 

4.  Pebjxibt  «=>25(5)— Indictment— MatebiaI/- 
ITY  or  Testimony. 

An  indictment,  alleging  that  the  justice  of 
the  peace  before  whom  defendant  was  sworn  and 
testified  was  investigating  a  charge  of  selling  in- 
tozicatiug  liquors,  and  that  the  defendant's  false 
testimony  was  material,  sufficiently  alleged  the 
materiality  of  the  false  testimony;  the  allegation 
that  the  testimony  was  material  being  of  itself 
sufficient,  even  though  there  were  no  recitals 
from  which  the  materiality  of  the  testimony  ap- 
peared. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  §  85;  Dec.  Dig.  «=»25(5).] 

-5.  Criminal   Law    ^=>304(9)— SJvidencx— Ju- 

DiciAi.  Notice— Offenses. 
The  conrt  judicially  knows  that  the  sale  of 
intoxicating   liquors    in    Greene    county.    Ark., 
since  the  1st  of  January,  1916,  is  a  felony  imder 
Acts  1916,  p.  98. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  706,  2951%;  Dec.  Dig.  <8=a> 
304(9).] 

Appeal  from  Circuit  Court,  Greene  County; 
J.  F.  Gautney,  Judge. 

Charles  Leatherman  was  Indicted  for  per- 
jury, and  from  an  order  and  Judgment  sus- 
taining his  demurrer  to  the  indictment,  the 
State  appeals.    Beversed  and  remanded. 

Wallace  Davis,  Atty.  Gen.,  Hamilton  Moses, 
Asst.  Atty.  Gen.,  and  M.  P.  Huddleston,  of 
Paragoold,  for  the  State. 

SMITH,  J.  This  appeal  has  been  prosecut- 
ed from  an  order  and  Judgment  of  the  Greene 
circuit  court,  sustaining  a  demurrer  to  the 
following  indictment: 

"The  grand  jury  within  and  for  Greene  coun- 
ty. Ark.,  In  the  name  and  by  the  authority  of  the 
state  of  Arkansas,  accuse  the  defendant,  Charles 
Leatherman,  of  the  crime  of  perjury,  committed 
as  follows,  to  wit:  In  the  county  and  state  afore- 
said, on  the  8th  day  of  April,  1916^  then  and 
there  came  on  for  preliminary  investigation  and 
trial,  before  A.  B.  Hays,  justice  of  the  peace 
within  and  for  Clark  township,  Greene  county. 
Ark.,  a  case  wherein  the  state  of  Arkansas  was 
plaintiff  and  Ed  Clark  defendant  upon  a  feloziy 
charge,  to  wit,  upon  the  charge  that  he,  the  said 
Ed  Clark,  had  sold  intoxicating  liquor  in  Greene 
county,.  Ark.,  since  the  Ist  of  January,  1916. 
The  said  Justice  of  the  peace  court  aforesaid 
then  and  there  having  jurisdiction  to  try,  hear, 
and  determine  said  case  aforesaid,  and  then  and 
there  came  the  defendant,  Charles  Leatherman, 
who  was  then  and  there  by  A.  B.  Hays,  justice 
of  the  peace  aforesaid,  duly  sworn  that  the  tes- 
timony that  he  should  give  in  said  cause  should 
be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  he,  the  said  A.  B.  Hays  aforesaid,  then 
and  there  having  lawful  authority  to  administer 
said  oath  aforesaid  to  said  Charles  Leatherman 
aforesaid.    The  said  Cttarles  Leatherman  afore- 
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■aid  then  and  there  being  qualified  as  a  witnesa 
aforesaid  to  testify  in  behalf  of  the  state  of  Ar- 
kansas, and  then  and  there  being  duly  sworn  as 
aforesaid,  in  the  manner  and  form  as  required 
by  lawt  Bid  hereinbefore  set  out,  did  then  and 
there  unlawfully,  willfully,  knowingly,  corruptly, 
wickedly,  falsely,  and  feloniously  testify,  depose, 
and  say  that  on  the  27th  day  of  March,  1916, 
one  Buck  Taylor  did  not  dehver  to  him  $1  in 
money  with  which  to  purchase  intoxicating  liq- 
uor, and  that  he,  the  said  Charles  Leatherman, 
did  not  receive  from  the  said  Buck  Taylor  $1 
in  money  for  which  to  purchase  intoxicating  liq- 
uor, and  that  he,  the  said  Charles  Leatherman, 
did  not  on  said  day,  or  at  any  other  times  since 
January  1,  191G,  and  in  the  county  and  state 
aforesaid,  purchase  a  pint  of  intoxicating  liquor 
for  him,  the  said  Buck  Taylor,  and  deliver  to 
him,  the  said  Buck  Taylor,  said  intoxicating  liq- 
uor aforesaid,  which  said  testimony  so  given 
aforesaid,  in  said  cause  aforesaid,  was  then  and 
diere  unlawfully,  wiilfully,^  wickedly,  corruptly, 
and  feloniously  false  in  this:  That  on  the  27th 
day  of  March,  1916,  in  the  county  and  state 
aforesaid,  the  said  Buck  Taylor  did  deliver  to 
the  said  Charles  Leatherman  $1  in  money,  for 
which  to  purchase  intoxicating  liquor,  and  the 
said  Charles  Leatherman  did,  on  the  27tb  day 
of  March,  1916,  in  the  county  and  state  afore- 
said, receive  from  the  said  Buck  Taylor  $1  in 
money  with  which  to  pnrchase  intoxicating  liq- 
uor, and  the  said  Charles  Leatherman,  on  the 
27th  day  of  March,  1916,  in  the  county  and  state 
aforesaid,  after  receiving  said  $1  in  money  afore- 
said, did  purchase  and  deliver  to  the  said  Buck 
Taylor  one  pint  of  intoxicating  liqnor,  which 
said  testimony  aforesaid,  so  given  aforesaid,  in 
said  cause  aforesaid,  was  then  and  there  mate- 
rial to  the  inquiry  then  and  there  under  investi- 
gation, the  court  then  and  there  inquiring  into 
the  question  as  to  whether  a  felony  had  been 
committed  in  said  county  and  state  aforesaid  by 
the  said  Ed  Clark  aforesaid,  the  said  Charles 
Leatherman  aforesaid  then  and  there  well  know- 
ing that  his  said  testimony  aforesaid  was  then 
and  there  unlawfully,  willfully,  knowingly,  cor- 
ruptly, and  feloniously  false,  against  the  peace 
and  dignity  of  the  state  of  Arkansas. 
"M.  P.  Huddleston,    Prosecuting  Attorney." 

In  his  demurrer  appellee  sets  up  12  sep- 
arate and  distinct  reasons  for  which  he  al- 
leges the  Indictment  Is  bad.  Most  of  these 
reasons  have  so  little  merit  that  we  assume 
they  were  not  seriously  considered  by  the 
court  below.  We  are  not  aware  upon  which 
one  or  more  of  the  grounds  assigned  the  de- 
murrer was  sustained,  as  appellee  has  not 
favored  us  with  a  brief,  but  the  Attorney  Gen- 
eral has  apparently  briefed  the  grounds 
which  were  pressed  upon  the  attention  of  the 
court  below,  and  we  shall  discuss  those  only. 

[1]  It  is  urged  that: 

"The  indictment  does  not  allege  that  A.  B. 
Hays,  the  alleged  justice  of  the  peace  before 
whom  the  alleged  cause  of  the  state  of  Arkansas 
against  Ed  Clark  was  pending,  was  either  an 
elected,  appointed,  qualined,  or  acting  justice  of 
the  peace  within  and  for  Greene  county.  Ark." 

In  answer  to  this  ground  of  demurrer,  It 
may  be  said  that  section  1970  of  Kirbys  Di- 
gest provides: 

"In  indictments  for  perjury,  it  shall  be  suffi- 
cient to  set  forth  the  substance  of  the  offense 
charged,  and  by  what  court  or  before  whom  the 
oath  or  affirmation  was  taken,  averring  such 
court  or  person  to  have  competent  authority  to 
administer  the  same,  together  with  the  proper 
averments  to  falsify  the  matter  wherein  the  per- 
jury is  charged  or  assigned,  without  setting  forth 
any  part  of  the  record,  proceeding  or  process  ei- 


ther in  law  or  equity,  or  any  commission  or  au- 
thority of  the  court  or  person  before  whom  tiie 
perjury  was  committed,  or  the  form  of  the  oath 
or  affirmation,  or  the  manner  of  administering 
the  same." 

The  allegations  of  the  Indictment  as  to  the 
jurisdiction  of  the  officer  administering  the 
oath  are  as  follows: 

"The  said  justice  of  the  peace  court  aforesaid 
then  and  there  having  jurisdiction  to  try,  hear, 
and  determine  said  case  aforesaid,  and  then  and 
there  came  the  defendant,  Charles  Leatherman, 
wh6  was  then  and  there  by  A.  B.  Hays,  justice 
of  the  peace  aforesaid,  duly  sworn  that  the  tes- 
timony he  should  give  in  said  cause  should  be 
the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  he,  the  said  A.  B.  Hays  aforesaid,  then 
and  there  having  lawful  authority  to  administer 
said  oath  aforesaid  to  said  Charles  Leatherman 
aforesaid." 

These  allegations  appear  to  meet  tlie  re- 
quirements of  the  section  of  the  statute  quot- 
ed. An  allegation  somewhat  less  specific 
than  the  one  set  out  was  held  sufficient  in  the 
case  of  Loudermilk  t.  State,  110  Ark.  549, 162 
S.  W.  669,  in  which  case  we  quoted  from  30 
Cyc.  1429,  the  following  language: 

"In  an  indictment  for  perjury,  the  authority  of 
the  officer  to  administer  the  oath  must  be  shown 
by  proper  averment  If  it  is  not,  the  indict- 
ment will  be  fatally  defective.  This  may  be 
done  either  by  an  express  averment  that  the  offi- 
cer had  authority,  or  by  setting  out  such  facta 
as  make  it  judicially  appear  that  he  had  such 
authority.  Where  the  authority  of  the  officer  to 
administer  the  oath  fully  appears  by  the  facts 
set  forth  in  the  indictment,  the  formal  allega- 
tion of  his  authority  is  unnecessary,  since  the 
court  will  take  judicial  notice  thereoL" 

[2]  It  is  urged  that: 

"The  indictment  does  not  allege  that  defend- 
ant, Charles  Leatherman,  testified  the  alleged 
false  testimony  in  the  case  of  state  of  Arkansas 
against  Ed  Clark,  so  alleged  to  have  been  pend- 
ing before  said  alleged  justice  of  the  peace." 

The  allegations  of  the  indictment  are: 
"Then  and  there  came  the  defendant,  Charles 
Leatherman,  who  was  then  and  there  by  A.  B. 
Hays,  justice  of  the  peace  aforesaid,  duly  sworn 
that  the  testimony  he  should  give  in  said  cause 
should  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  he,  the  said  A.  B.  Hays  aforesaid, 
then  and  there  having  lawful  authority  to  admin- 
ister said  oath  aforesaid  to  said  Charles  Leather- 
man  aforesaid.  The  said  Charles  Leathennan 
aforesaid,  Aen  and  there  being  qualified  as  a 
witness  aforesaid  to  testify  in  behalf  of  the  state 
of  Arkansas,  and  then  and  tbere  being  duly 
sworn  as  aforesaid,  in  the  manner  and  form  as 
required  by  law,  and  hereinbefore  set  out,  did 
tlien  and  there  unlawfully,  willfully,  knowing- 
ly, corruptly,  wickedly,  falsely,  and  feloniously 
testify,  depose,  and  say." 

These  allegations  appear  to  charge  that  ap- 
pellee was  sworn  to  testify  on  behalf  of  the 
state  In  the  case  of  the  State  of  Arkansas 
T.  Ed  Clark,  and  that  he  testified  in  that 
cause.  Further  allegation  or  recital  on  that 
score  was  not  only  unnecessary,  but  would 
have  been  without  effect. 

[3]  One  of  the  grounds  urged  upon  the 
court  below  was  that  the  indictment  did  not 
sufficiently  negative  the  affirmative  matter 
pleaded.  There  Is  a  statement  of  the  evi- 
dence given  which  is  traversed  by  a  recital 
of  what  the  truth  in  fact  was. 
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[4,  i]  tt  is  finally  urged  that  the  materiali- 
ty of  tbe  false  evidence  is  not  alleged.  But 
it  is  alleged  that  the  Justice  of  the  peace  was 
Investigating  a  charge  of  selling  "intoxicating 
liquors  in  Greene  county,  Ark.,  since  the  1st 
of  January,  1916,"  and  we  Judicially  know 
that  such  an  act  Is  a  felony  under  the  laws 
of  this  state.  Act  No.  30,  Acts  1915,  p.  98. 
Moreover,  tbe  indictment  alleges  that  tbe 
false  evidence  was  material,  and  this  allega- 
tion is  sufficient,  even  though  there  were  no 
recitals  from  wMch  the  materiality  of  tbe 
evidence  appeared.  Smith  v.  State,  91  Ark. 
200.  120  S.  W.  985;  Loudermllk  v.  State, 
supra. 

A  very  recent  case,  defining  the  essentials 
of  a  valid  Indictment  for  perjury,  is  that  of 
Beavers  v.  State,  186  S.  W.  800,  and  we  think 
the  Indictment  set  oat  meets  the  require- 
ments of  that  case. 

It  follows,  therefore,  that  the  court  erred 
in  sustaining  the  demurrer,  and  tbe  saipe 
should  have  been  overruled. 

Reversed  and  remanded. 


McCOWN  V.  STATE.    (No.  139.) 
(Supreme  Court  of  Arkansas.     July  10,  1916.) 

1.  CannNAi.  Law  «=3l34(2)  —  Change  of 
Vkntte — Atfidavits— Information  of  Wit- 
nesses. 

There  was  no  error  in  overruling  defendant's 
motion  for  a  change  of  venue,  where,  upon  the 
examination  of  the  affiants  as  to  the  basis  of 
their  opinions  and  the  extent  of  their  informa- 
tion as  to  the  alleged  prejudice  against  defend- 
ant, part  of  the  afiSants  based  their  opinions 
principally  on  their  knowledge  of  the  state  of 
public  opinion  in  the  township  where  the  killing 
occurred,  and  where  another  testified  aa  to  a 
larger  part  of  the  county  but  admitted  that  there 
were  sections  of  the  county  about  which  he  was 
not  informed,  since  tbe  affiants  were  not  suffi- 
ciently advised  to  meet  the  requirements  of  law. 
[Ed.  Note.— For  other  cases,  see  Criminal 
r>aw.  Cent.  Dig.  if  243,  251;  Dec.  Dig.  «=s> 
134(2).] 

2.  CKntiNAi.  Law  «=»1141(1>—Appba1/— Con- 
viction—Sufficiency  OF  EVIDKNCE. 

On  appeal  from  a  conviction,  the  court,  in 
testing  the  legal  sufficiency .^^  the  evidence, 
would  assume  that  tbe  jury  <M|ited  tbe  state's 
evidence,  and  need  only  consider  such  evidence 
in  determining  its  sufficiency  to  support  a  con- 
viction. 

[Bi.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {{  3014,  3020,  3022,  3023 ;  Dec. 
Dig.  <S=>1141(1).1 

3.  Homicide  «=i>2SS(1)  —  Mxtbdib  in  Fibst 
Degree— Sufficiency  of  Evidence. 

Evidence  in  a  prosecution  for  murder  in  the 
first  degree  held  sufficient  to  sustain  a  convic- 
tion. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  523,  531;  Dec  Dig.  «=>2o3(l).] 

4.  Cbiminai.  Law  «s>1174(5)— Triaj.  —  Con- 

OCCT  OF  JUBOR. 

In  a  trial  for  murder,  that  a  juror  while  at  a 
hotel  with  the  other  jurors  and  in  charge  of  the 
oflicers,  was  struck  lightly  on  the  shoulder  by  the 
son  of  tbe  deceased  who  said  "Howdy  Press," 
to  whicb  he  replied  "Howdy  Dan,"  not  appear- 


ing to  destroy  '  the '  integHty  of  tbe  triiT,  was 
not  reversible  error. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3175;  Dec.  Dig.  «=»1174(5).] 

5.  Cbiminai.   Law   €=»864(0)—TBiAii— "Sepa- 
ration OF  Jurors." 

In  a  trial  for  murder,  the  fact  that  a  juror 
heard  a  child  crying,  and  discovering  that  it  was 
his  own  child  standing  in  the  street  a  block  and 
a  half  away,  obtained  permission  from  the  offi- 
cer to  go  to  the  child  and  took  it  to  its  mother, 
without  any  conversation  as  to  the  case  with 
any  person  while  absent  for  about  three  minutes, 
and  without  being  out  of  the  view  of  the  remain- 
der of  tbe  jun'  and  the  officers,  was  not  a  sepa- 
ration of  tbe  jurors. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2047 ;  Dec.  Dig.  <S=»854(9). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Separation  of  Jury.] 

6.  Criminal  Law  «=s>829(1)—Tbiai/— Instruc- 
tions. 

In  a  prosecution  for  murder  in  tbe  first  de- 
gree the  court  was  not  required  to  multiply  in- 
structions upon  the  same  subject,  where  tbe  law 
had  been  correctly  and  fully  stated  in  the  instruc- 
tions given. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2011;   Dec.  Dig.  <8b>829(1).] 

Appeal  from  (circuit  Court,  Arkansas  Coun- 
ty;   Thos.  C.  Trimble,  Judge. 

Joe  T.  McCown  was  convicted  of  murder  Id 
the  first  degree,  and  be  appeals.    Affirmed. 

Joe  T,  McCown,  pro  se.  Wallace  Davis, 
Atty.  Gen.,  and  Hamilton  Moses,  Asst  Atty. 
Gen.,  for  the  State. 

SMITH,  J.  Appellant  was  Indicted  for  tbe 
crime  of  murder  In  the  first  degree  alleged 
to  have  been  committed  by  shooting  one 
Joe  Gordon,  and  upon  bis  trial  was  convicted 
upon  that  charge,  and  has  appealed  from  tbe 
Judgment  of  tbe  court  sentencing  him  to 
death.  A  number  of  questions  are  raised  by 
appellant,  but  we  find  only  three  of  them 
sufficiently  important  to  require  discussion. 

[1]  It  Is  first  Insisted  that  tbe  court  erred 
In  overruling  appellant's  motion  for  a  change 
of  venue,  the  petition  for  which  was  support- 
ed by  four  affidavits.  These  affidavits  were 
in  proper  form,  bnt  npon  the  examination 
of  the  affiants  in  open  court  as  to  the  basis 
of  their  opinions  and  the  extent  of  their  In- 
formation In  regard  to  the  alleged  prejudice 
against  appellant  which  might  prevent  hiiu 
from  obtaining  a  fair  and  impartial  trial  the 
court  was  justified  In  finding  that  affiants 
were  not  sufficiently  advised  to  meet  the  re- 
quirements of  the  law.  Three  of  these  wit- 
nesses appeared  to  base  their  opinions  prin- 
cipally on  their  knowledge  of  the  state  of 
public  opinion  in  the  township  where  the  kill- 
ing occurred,  and  while  the  other  affiant  tes- 
tified in  regard  to  a  larger  portion  of  the 
county  he  himself  admitted  there  were  sec- 
tions of  the  county  about  which  he  was  not 
advised.  Under  this  proof  no  error  was  com- 
mitted in  overruling  the  motion  for  a  change 
of  venue.  Dewein  v.  State,  120  Ark.  302,  179 
S.  W.  346. 
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[2,  3]  It  la  earnestly  Insisted  that  the  evl- 1 
dence  is  not  legally  sufficient  to  support  the 
verdict  of  the  jury.  This  Is  certainly  true  If 
we  accept  awwllant's  version  of  the  encoun- 
ter, but  If  that  was  done  he  was  probably 
Justified  In  firing  the  fatal  shot.  Howerer, 
the  Jury  did  not  credit  that  account  and  in 
testing  the  legal  sufficiency  of  the  evidence 
we  assume  the  Jury  credited  the  state's  evi- 
dence, and  we  need,  therefore,  only  consider 
this  evidence  in  deciding  that  question.  Ac- 
cording to  this  evidence  a  deadly  enmity  ex- 
isted between  appellant  and  the  deceased. 
Appellant  had  married  deceased's  daughter, 
but  an  estrangement  had  grown  up  between 
appellant  and  his  wife  and  they  had  separat- 
ed, and  bis  wife  had  returned  to  the  home  of 
her  father,  taking  the  children  with  her,  and 
appellant  charged  deceased  with  the  respon- 
sibility for  this  separation.  It  was  shown 
that  appellant  bad  threatened  to  kill  de- 
ceased and  had  made  threats  showing  set- 
tled hatred,  and  within  a  day  prior  to  the 
killing  had  borrowed  three  gnus,  one  of  which 
had  been  taken  away  from  him.  The  killing 
occurred  In  the  town  of  De  Witt  and  was 
witnessed  by  the  town  marshal,  who  became 
one  of  the  most  important  witnesses  for  the 
prosecution.  This  witness  testified  that  when 
appellant  raised  his  rifle  to  shoot  the  de- 
ceased that  deceased  had  no  weapon  in  his 
hands,  but  said  Just  before  he  was  shot, 
"Men,  are  you  going  to  stand  there  and  let 
this  man  kill  me?"  Deceased  was,  in  fact, 
armed  with  a  pistol  at  the  time  he  was  shot, 
but  according  to  the  state's  evidence  he  made 
no  attempt  to  draw  or  use  his  pistol  until 
after  he  had  been  shot.  Appellant  testified 
that  he  did  not  fire  his  rifle  until  deceased 
had  drawn  his  pistol,  at  which  time  he  flred 
because  he  was  in  imminent  peril.  Appel- 
lant further  testified  that  be  had  only  a  sin- 
gle cartridge  in  his  rifle  and  that  he  ran 
away  from  the  scene  of  the  killing  as  soon  as 
he'  had  fired  In  his  necessary  self-defense. 
Appellant  was  pursued  by  the  marshal,  who 
fired  several  shots  at  him  as  he  ran  away. 
According  to  appellant  the  marshal  was  hla 
enemy  and  had,  himself,  tried  to  kill  him  at 
the  time  of  his  trouble  with  Gordon  and  pur- 
sued him  for  that  purpose.  The  marshal, 
however,  denied  any  participation  in  the 
killing  and  stated  that  be  bad  fired  at  appel- 
lant for  the  purpose  only  of  arresting  him. 
But  this,  as  well  as  other  conflicts  In  the 
evidence,  have  been  resolved  by  the  Jury's 
verdict  against  appellant's  contention.  Ap- 
pellant was  finally  arrested  by  the  sheriff, 
to  whom  he  stated  at  the  time,  "Well,  I  got 
the  one  I  told  you  I  was  going  to  get."  The 
sheriff  further  testified  that  on  the  day  be- 
fore the  killing  he  had  served  on  appellant 
some  papers  from  both  the  chancery  and 
county  court  regarding  the  controversy  be- 
tween appellant  and  his  wife,  and  when  they 
were  served  appellant  apeared  much  excited 
and  said,  "By  God,  I  don't  want  you  to  serve 
any  more  papers  on  me.    Old  man  Gordon 


and  Dan  [his  son]  are  the  ones  that  caused 
aU  of  this  and  I'll  get  them  both  before  it  is 
over  with." 

[4]  Appellant  filed  with  his  motion  for  a 
new  trial  several  affidavits  to  the  effect  that 
Press  Whiting  and  Dan  Parker,  who  were 
members  of  the  trial  Jury,  had  been  permitted 
to  separate  from  their  fellow  Jurors.  The 
Juror  Press  Whiting  testified  upon  the  hear- 
ing of  this  motion  that  he  was  at  the  hotel 
on  Sunday  morning  after  the  case  had  been 
submitted  to  the  Jury  and  that  he  was  with 
the  other  Jurors  and  they  were  all  In  charge 
of  the  officers  appointed  by  the  court  to  ac- 
company them.  That  Dan  Gordon,  a  son  of 
the  deceased,  rode  to  the  hotel  on  his  horse, 
where  he  dismounted,  and  came  into  the  ho- 
tel. Witness  was  standing  in  the  door  and 
Dan  Gordon  struck  him  lightly  on  the  shoul- 
der with  his  hand  as  he  passed  and  said, 
"Howdy  Press,"  and  witness  said,  "Howdy 
Dan,"  when  Dan  passed  on,  and  nothing  mora 
was  said.  This  incident  occurred  in  the  pres- 
ence of  the  officers  and  the  other  Jurors,  and 
the  act  of  familiarity  under  the  circumstanc- 
es was  a  highly  Improper  one.  It  does  not 
appear,  however,  that  the  act  destroyed  the 
Integrity  of  the  trial  or  constituted  prejudi- 
cial error  which  calls  for  the  reversal  of  the 
case.  There  was  evidence  that  Whiting  also 
made  some  comment  about  Gordon's  saddle, 
but  it  does  not  appear  that  the  remark  was 
addressed  to  or  heard  by  Gordon.  On  the 
contrary,  Gordon  testified  that  he  passed 
Whiting  standing  in  the  door  and  said  as  he 
passed,  "Good  morning,"  but  that  he  did  not 
know  whether  his  greeting  was  returned,  as 
be  was  very  bard  of  hearing. 

[S]  The  Juror  Parker  heard  a  child  crying, 
and  upon  looking  around  discovered  that  it 
was  his  own  child  standing  in  the  street 
about  a  block  and  a  half  away.  He  asked 
and  obtained  permission  from  the  officer  to 
go  to  the  child,  and  he  did  so  and  delivered 
It  to  its  mother,  but  he  testified  that  he  had 
no  conversation  or  communication  with  any 
I)erson  while  absent  from  the  Jury  in  regard 
to  the  case,  and  that  he  was  not  at  any 
time  out  of  t^Ajdew  of  the  remainder  of  the 
Jury  and  the  Officers  in  charge,  and  that  he 
was  not  over  three  minutes  in  getting  the 
child  and  delivering  It  to  its  mother.  As  a 
matter  of  precaution  great  care  should  be 
taken  to  keep  the  Jury  together  after  the 
court  has  ordered  that  action  taken,  but  we 
think  this  evidence  Insufficient  to  show  a  sep- 
aration of  the  Jurors.  Goats  v.  State,  101 
Ark.  51, 141  S.  W.  197. 

[6]  Exceptions  were  also  saved  to  the  ac- 
tion of  the  court  in  refusing  to  give  certain 
instructions  requested  by  appellant  The 
court,  of  Its  own  motion,  gave  a  very  elabo- 
rate charge  covering  all  phases  of  the  case 
and,  in  addition,  gave  several  Instructlona 
asked  by  the  appellant  which  were  In  effect 
a  duplication  of  others  given  by  the  court. 
Other  similar  instructions  were  asked,  but 
the  prayer  therefor  was   refused,  and   we 
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tblnk  no  error  was  oommitted  In  this  respect, 
as  we  have  many  times  said  that  the  oonrt  is 
not  reqolred  to  multiply  Instmctlona  upon 
the  same  subject,  where  the  law  Is  correct- 
ly and  fully  stated  In' the  ones  given. 

Finding   no  prejudicial   error,  the   Jadg- 
ment  of  the  court  below  Is  affirmed. 


mnTED    STATES    COOPERAOB   & 

HANDLE  CO.  v.  WIU.IAMS. 

(No.  104.) 

(Snpreme  Court  of  Arkansas.     July  8,  1916.) 

1.  Masteb  and  Skhvant  «=>218(1)— Place  or 
WoBK— Appbxciation  or  Danoxb. 

Plaintiff,  who  at  thne  of  his  injury  was 
about  22  years  of  age,  and  who  was  an  intelli- 
gent man  and  had  become  proficient  in  bis  work, 
and  who  had  several  times  helped  to  lace  a  belt 
which  had  been  used  all  the  time  he  had  been 
working  at  the  mill,  and  had  been  directed  never 
to  let  the  belt  get  over  across  the  pulley  because 
there  was  danger  of  its  injuring  something, 
could  not  be  heard  to  say  that  he  was  inex- 
perienced with  the  place  and  machinery  and  did 
not  know  and  appreciate  the  danger  incident  to 
repairing  the  belt. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  601;  Dec.  Dig.  <S=>218(1).] 

2.  Mabteb  and  Sbbvamt  4=»222(2)— Absdmp- 
TioN  OF  Risk— Apfbkciation  of  Danoeb. 

One  performing  work  unwillingly  under  or^ 
ders  from  his  superior,  without  physical  compul- 
sion, and  who  knows  and  appreciates  the  danger 
thereof,  will  in  law  be  treated  as  having  elected 
to  bear  the  risk,  and  cannot  hold  the  employer 
liable  if  injury  results. 

[£d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $  649;  Dec.  Dig.  «=>222(2).] 

8.  Master  and  Sebvant  «s>219(1D)— Assttuf- 
TioN  OF  Risk— Mbthod  of  wobk— Apfbe- 

CIATIOH   OF  DAKOKB. 

Alth9ogh  plaintiff  employed  in  defendant's 
ndll  was  not  specifically  warned  of  the  danger 
of  letting^  his  hand  come  in  contact  with  a  rapid- 
ly revolving  puUey  and  line  shaft  while  reaching 
over  it  to  keep  the  belt  from  sUding  against  the 
pulley,  the  danger  being  obvious  to  one  of  his 
age,  experience,  and  intelligence,  he  cannot  soy 
that  he  did  not  appreciate  the  danger,  as  a 
servant  assumes  all  the  obvious  risks  of  the 
work  in  which  he  is  employed,  including  the 
risk  of  injury  from  the  manner  in  which  he 
knowingly  sees  and  observes  that  the  work  is  be- 
ing done. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  616;  Dec.  Dig.  «=> 
219(10).] 

4.  Masteb  and  Sebvant  €=>218(4)— Assukf- 
TioN  OF  Risk— TotJTH  and  Inexpebienoe. 

Such  rule  would  not  apply  to  a  servant  who 
bad  not  reached  years  of  maturity  and  who  was 
ignorant  and  inexperienced. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  604;  Dec  Dig.  «=3218(4).] 

5.  Mabteb  and   Sebvant  ^=9276(1)— Action 
jroB  Injxtbt— Stjfficibnct  of  Evidence. 

In  a  servant's  action  for  injury  while  trying 
to  keep  «  belt  awaj  from  a  pulley  whUe  the 
belt  was  being  repauU,  from  being  caught  in 
the  revolving  uiaft  and  pulley,  verdict  for  plain- 
tiff held  contrary  to  the  evidence. 

fEd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  950,  964;  Dec.  Dig.  «s» 
276(1).] 


Appeal  from  (Tlrcult  Court,  Jackson  Ooon- 
I7;   Dene  H.  Coleman,  Judge. 

Action  by  B.  R.  Williams  against  the  Unltr 
ed  States  Cooperage  &  Handle  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  cause  dismissed. 

On  the  19th  of  August,  1914,  appellee  was 
in  the  employ  of  the  appellant  at  its  mill 
in  Jacksonport,  Jackson  county.  Ark.  He 
was  Injured  in  the  performance  of  his  duty 
while  working  in  the  heading  department 
At  5  o'clock  in  the  afternoon  of  that  day 
the  belt  connecting  the  main  line  shaft  with 
the  countershaft  broke.  It  had  broken  twice 
before  that  afternoon.  It  was  an  old  worn 
belt.  DoweU  was  the  foreman  under  whom 
appellee  was  working,  and  when  the  belt 
broke  the  last  time  before  the  injury,  Dow- 
ell  stated,  "We  will  quit  for  this  afternoon 
as  this  belt  is  old  and  worn  out  and  It  Is  no 
good."  Dowell  and  appellee  then  started 
away  from  the  mill,  got  about  10  feet,  and 
met  the  superintendent.  Turner,  who  asked 
them  why  they  were  quitting  so  early,  and 
he  was  told  that  it  was  on  account  of  the 
condition  of  the  belt;  that  It  could  not  be 
worked  with  the  rest  of  the  afternoon,  and 
Turner  asked  If  they  had  made  a  sufficient 
number  of  bales  of  heading  to  complete  a 
certain  order,  and  on  being  informed  that 
they  had  made  all  but  three  bales  he  directed 
DoweU  to  return  and  make  those  three  bales. 
Dowell  protested,  but  Turner  directed  him  to 
"go  and  fix  the  belt  and  try  to  make  the  three 
bales."  DoweU  then  turned  to  appellee  and 
said,  "Come  on,  let's  go  and  fix  the  belt" 

Dowell  and  appellee  then  proceeded  to  re- 
pair the  belt  After  they  had  laced  a  piece 
on  the  end  of  the  old  bdt  Dowell  remarked, 
"Now  we  will  try  It"  He  turned  and  start- 
ed up  to  the  overhead  scaffold  and  appellee 
followed  him.  Appellee  sat  down  on  the 
beam  which  supports  the  main  line  shaft, 
his  body  on  the  beam  and  his  legs  hanging 
down.  He  sat  on  the  Inner  side,  Dowell  sat 
down  on  the  same  beam  on  the  opposite  side 
from  appellee,  and  about  3  feet  from  him. 
They  were  facing  in  the  same  direction.  The 
situation  of  the  machinery  was  described  by 
the  appellee,  using  a  model  for  the  purpose. 
The  revolving  line  shaft  and  pulley  thereon 
were  between  them.  Appellee  sat  near  the 
line  shaft  and  pulley.  He  was  near  enough 
to  put  his  left  arm  over  the  pulley.  He  de- 
scribed on  the  model  the  position  In  which 
he  sat,  and  the  locations  of  the  different 
parts  of  the  machinery.  The  pulley  was 
aboat  18  inches  in  diameter,  made  of  two 
pieces  of  steel  fitted  together.  There  was  a 
hole  Opposite  where  these  pieces  joined  be- 
cause they  did  not  fit  just  exactly  alike,  and 
that  made  it  easy  for  the  belt  to  catch  on. 
Appellee  bad  been  told  by  Dowell  "to  never 
let  the  belt  get  over  across  this  pulley  be- 
cause there  was  danger  In  it  catching  on  there 
of  breaking  and  probably  Injuring  some- 
thing." 
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When  Dowell  got  about  half  through  lacing 
the  belt  togetlier  after  it  had  been  passed 
over  the  line  shaft  appellee  noticed  that  the 
belt  where  it  was  lying  on  the  line  shaft  be- 
gan to  slide  np  towards  the  pulley.  They 
had  placed  it  about  6  inches  away  from  the 
pulley.  When  it  began  to  slide  towards  the 
pulley  appellee  reached  with  his  left  hand 
over  the  pulley  to  pull  the  belt  away,  as  he 
had  done  before.  It  was  a  part  of  appellee's 
duty  to  Iceep  the  belt  away  from  the  pulley 
while  same  was  being  repaired.  Appellee 
bad  not  been  told  how  to  do  that  and  had 
not  been  furnished  any  Implement  with  which 
to  do  it  He  had  to  do  it  with  his  hands. 
Appellee  was  caught  by  the  revolving  shaft 
and  pulley,  entangled  in  the  belt,  hurled 
around  the  rshaft,  and  was  most  severely  in- 
jured. 

The  belt  that  was  being  used  at  the  time 
appellee  was  injured  had  been  used  all  the 
time  he  bad  be&a  working  at  the  mill.  Ap- 
pellee did  not  know  that  there  was  any  tar 
on  the  belt  at  the  time  he  was  injured,  but 
it  had  be^i  used  several  times  before.  The 
foreman  told  appellee  that  they  put  tar  on 
the  belt  to  make  it  adhere  or  stick  to  the 
pulley.  Appellee  knew  that  there  was  a 
piece  of  machinery  called  a  clutch  by  which 
the  beading  shaft,  or  sliaft  that  run  the  ma- 
chinery, could  be  disconnected  from  the  rest 
of  the  mill  and  the  rest  of  the  machinery 
still  go  on.  He  knew  at  the  time  he  was 
injured  that  this  clutch  would  operate  and 
stop  the  shaft  upon  which  he  was  injured. 
He  did  not  know  wliat  orders  the  superin- 
tendent had  given  in  reference  to  throwing 
the  clutch  out  of  gear  in  order  to  stop  the 
shaft  It  was  necessary  after  the  clutch 
was  thrown  out  to  shut  down  the  engine 
in  order  to  place  it  back  and  start  the  ma- 
chinery again,  and  that  caused  a  loss  of 
time.  The  superintendent  said  it  was  use- 
less to  be  shutting  down  the  engine  every 
time  they  wanted  to  repair  the  belt  over- 
head in  the  heading  department,  because  it 
made  it  necessary  to  stop  the  whole  mill. 

Witnesses  testified  to  the  effect  that  that 
part  of  the  machinery  in  the  heading  plant 
could  be  cut  off  from  the  motor  power  and 
the  other  part  continue  to  go  on.  One  of  the 
witnesses  testified  that  he  did  not  understand 
the  nature  of  the  thing  or  the  (Autcli,  but  it 
worked  so  as  to  throw  part  of  the  machinery 
out  of  gear  and  let  the  other  go  on. 

Appdiee  sued  the  appellant  for  damages 
on  account  of  his  injuries,  alleging  that  the 
appellant  had  failed  to  use  ordinary  care  to 
provide  appellee  with  a  reasonably  safe  place 
in  which  to  work  and  appliances  with  which 
to  work.  The  complaint  sets  forth  in  detail 
the  particulars  constituting  the  alleged  neg- 
ligence, which  were  substantially  as  follows: 
In  failing  to  provide  plaintiff  with  a  reason- 
ably safe  place  in  which  to  work  and  to  fix 
or  guard  the  shaft,  and  in  failing  to  warn  the 
plaintiff  of  the  dangers  incident  thereto,  and 
iu  falling  to  stop  the  machhiery  or  disconnect 


'  the  shaft  from  the  motive  power  while  plain- 
tiff was  engaged  iu  assisting  iu  repairing  the 
belt  and  in  requiring  plaintiff  to  work  with 
and  use  an  old  worn,  tarred,  and  frazzled 
belt 

The  complaint  alleged  that  appellee  was 
young  and  inexperienced,  und  that  appellant 
well  knew  that  fact,  and  well  knew  that  the 
place  where  appellee  was  put  to  work  was 
not  safe,  and  that  the  Instrumentalities  were 
defective  and  were  not  guarded ;  that  appel- 
lee, in  doing  his  work,  was  under  the  immedi- 
ate orders  and  directions  of  appellant's  super- 
intendent or  manager  and  its  foreman.  It 
was  alleged  that  the  acts  of  negligence  al- 
leged caused  appellee's  injuries,  which  are 
specifically  described. 

The  answer  of  the  appellant  doiied  the 
allegations'  of  negligence  set  up  in  the  com- 
plaint, and  alleged  that  appellee  "received 
his  injuries  by  reason  of  his  own  negligence 
and  carelessness" ;  and  also  that  he  "as- 
sumed the  risk  of  any  injuries-  he  might  re- 
ceive when  be  ascended  to  the  position  occu- 
pied by  him  at  the  time  of  his  injury." 

Appellant,  at  the  conclusion  of  the  evi- 
dence, requested  the  court  to  instruct  the  ju- 
ry to  return  a  verdict  in  Its  favor.  And  also 
asked  the  following  prayer  for  instruction: 

"Hie  court  instructs  the  jury  that  if  you  find 
from  the  evidence  that  the  plaintiff  reached  or 
leaned  over  a  shaft  which  was  at  that  time  re- 
volving at  a  high  rate  of  speed,  and  the  plain- 
tiff knew,  or  by  the  exercise  of  ordinary  care 
should  have  known,  that  snch  an  act  was  danser- 
0U8,  and  that  such  act  contributed  to  plaintiff's 
injury,  then  the  jury  will  find  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and  you 
will  find  a  v«rdict  for  the  defendant" 

These  prayers  for  Instructions  the  court 
refused. 

The  court  among  others,  granted  appel- 
lee's prayer  for  instruction  No.  5,  as  follows: 

"If  defendant's  foreman  ordered  plaintiff  into 
a  place  of  danger  to  aid  in  fixing  a  belt,  and 
plaintiff,  by  reason  of  inexperience,  did  not  know 
of  and  appreciate  the  danger  of  the  situation, 
and  was  ordered  by  the  foreman  to  keep  the 
belt  away  from  the  pulley  on  the  shaft  on  which 
the  belt,  which  was  being  repaired,  then  was 
and  in  performing  this  work  was  furnished  no 
means  or  instrument  with  which  to  do  it  and 
used  his  hand,  and  this  was  known  to  the  fore- 
man, and  the  plaintiff  had  not  been  warned  of 
the  danger.  If  any,  in  this  method  of  performing 
the  work  so  directed,  and  by  reason  of  his  in- 
experience did  not  know  and  appreciate  the 
danger  of  this  method  of  doing  bis  work,  then 
it  was  defendant's  duty  to  warn  him  of  his  dan- 
ger, so  that,  as  far  as  might  be  by  proper  care 
on  his  part,  plaintiff  could  perform  his  duty  in 
safety  to  himself.  If  the  defendant  failed  to 
use  such  care  as  an  ordinary  prudent  person 
should  use  under  all  the  surrounding  circum- 
stances in  this  respect,  and  by  such  failure  suf- 
fered the  injuries  sued  for,  then  plaintiff  should 
recover  in  this  action." 

And  the  court  gave  other  instructions 
which,  in  effect,  submitted  the  Issue  to  the 
jury  to  determine  as  to  whether  or  not  ap- 
pellee, by  reason  of  bis  inexperience,  had 
knowledge  of  and  appreciated  the  danger 
incident  to  the  employment  in  which  he  was 
engaged  at  the  time  of  his  Injury,  and  whctb- 
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er  or  not  the  appellant  exposed  him  to  sncli 
danger  wlthont  warning  him  thereof,  and 
told  the  Jury  that  if  they  found  that  appellee 
did  not  know  of  and  appreciate  the  danger, 
and  that  appellant  exposed  him  to  same  with- 
out warning,  then  appellee  did  not  assume 
the  risk.  And,  further,  that  if  the  appellee 
was  inexperienced  and  the  unsafe  condition 
of  the  place  or  Instrumentalities  were  known 
to  the  appellant,  or  by  the  exercise  of  ordi- 
nary care  could  have  been  known,  by  the  ap- 
pellant, It  was  the  duty  of  the  appellant  to 
warn  appellee  of  snch  condition;  that  if 
the  appellee  was  inexi)erienced,  and  by  rea- 
son of  that  fact  did  not  know  of  and  ap- 
preciate the  danger  of  his  employment,  and 
if  the  appellant  knew,  or  ought  to  have 
known,  of  such  danger,  then  It  was  appel- 
lant's duty  to  instruct  him  as  to  both  latent 
and  patei^  dangers. 

The  court  granted  appellant's  prayers  for 
instructions  numbered  11  and  12,  which,  in 
effect,  told  the  Jury  that  If  the  plalntlfT  knew 
and  observed  the  manner  of  lacing  and  plac- 
ing the  belt  upon  the  moving  shaft  and  knew 
of  the  condition  of  the  belt,  yet  with  such 
knowledge  assisted  In  such  work  either  vol- 
untarily or  In  the  usual  line  of  his  duties  and 
received  injuries  thereby,  he  cannot  recover 
in  this  case,  and  their  verdict  should  be  for 
the  appellant.  And  also  to  the  effect  that  if 
the  appellee  knew  that  there  was  a  method 
of  stopping  the  machinery  which  would  have 
rendered  the  lacing  and  fixing  of  the  belt  less 
dangerous,  and  that  same  was  not  used  on 
this  occasion,  and  appellee  knew  of  the  risk 
attached  to  working  on  the  belt  while  the 
shafting  was  in  motion,  but  nevertheless  con- 
tinued in  said  work,  then  he  assumed  the 
risk  of  the  injury  caused  by  disconnecting 
the  shaft,  an^  their  verdict  should  be  for  the 
appellant. 

The  conclusion  reached  by  the  majority 
makes  it  unnecessary  to  set  forth  the  facts 
pertaining  to  the  nature  of  appellee's  in- 
juries and  bearing  on  the  Issue  as  to  the 
measure  of  damages.  It  is  also  unnecessary 
to  set  forth  further  instructions.  Other  facts 
will  be  stated  in  the  opinion. 

From  a  Judgment  in  favor  of  the  appellee 
this  appeal  has  been  duly  prosecuted, 

George  B.  Logan,  of  St.  tiouls,  Mo.,  and 
D.  K.  Hawthorne,  of  Little  Rock,  for  appel- 
lant. Oustave  Jones,  L.  L.  Campbell,  and 
Campbell  &  Suits,  all  of  Newport,  and  Black- 
wood &  Newman,  of  Little  Rock,  for  ap- 
pellee. 

WOOD,  X  (after  stating  the  facts  as 
above).  [1]  Appellee,  at  the  time  of  his  in- 
jury, was  about  22^  years  old.  He  was  an 
exceedingly  bright  young  man.  He  was  a 
student  at  the  University  of  Arkansas,  and 
during  the  vacation  he  had  worked  for  ap- 
pellant before  bis  last  employment  for  a 
period  of  something  like  three  months.  At 
that  time  he  worked  in  the  yards  and  had 
nothing  whatever  to  do  with  the  machinery. 


After'  he  quit  th6  yard  work  he  was  working 
in  the  heading  mill  and  had  been  so  en- 
gaged for  nearly  3  weeks  before  his  injury. 
He  had  become  so  proficient  in  his  work 
that  he  thought  he  would  soon  be  promoted 
to  the  position  of  "matching  heading,  or 
turning  beading,"  where  he  would  receive 
a  dally  wage  of  $3,  whereas.  In  the  position 
of  assisting  the  foreman  he  had  been  receiv- 
ing only  $1.75  per  day. 

While  he  had  been  working  in  the  heading 
department  he  had  been  on  the  line  shaft 
and  scaffold  In  connection  with  the  counter- 
shaft on  the  scaffold  where  the  injury  oc- 
curred, 35  or  40  times.  The  belt  which  he 
was  assisting  to  repair  at  the  time  he  was 
hurt  had  been  used  all  the  time  that  he  had 
been  working  at  the  mill.  He  had  helpe<l 
to  lace  the  same  once  or  twice  before. 

He  had  been  directed  by  his  foreman  "nev 
er  to  let  the  belt  get  over  across  the  pulley 
because  there  was  danger  of  its  catching  and 
injuring  something."  The  above  facts  sho« 
conclusively  that  appellee,  though  a  young 
man,  was  an  adult,  and  that  he  was  experi- 
enced about  the  place  where  and  the  ma- 
chinery with  which  he  had  to  work.  He  had 
been  warned  of  the  only  danger  there  was 
connected  with  the  method  of  repairing  the 
belt  while  the  line  shaft  and  pulley  were  rap- 
idly revolving,  which  was  the  danger  of  let- 
ting the  belt  catch  on  the  pulley.  In  the  face 
of  this  undisputed  testimony  of  appellee  him- 
self he  should  not  be  heard  to  say  that  he 
was  not  experienced  with  the  place  and  ma- 
chinery, and  that  he  did  not  know  and  ap- 
preciate the  danger  incident  to  repairing  thit 
belt  in  the  manner  adopted. 

[2]  It  follows,  therefore,  by  numerous  and 
some  very  recent  decisions  of  this  court,  that 
appellee  assumed  the  risk  and  the  court 
should  have  so  declared.  "The  law  in  this 
country"  said  Judge  Rlddick,  speaking  for 
the  court,  is: 

"That  one  who,  knowing  and  appreciating  tbe 
danger,  enters  upon  a  perilous  work,  even 
though  he  does  so  by  order  of  his  superior,  must 
bear  the  risk.  In  other  words,  even  though  he 
may  perform  the  work  unwillingly  under  orders 
from  his  superior,  yet,  if  there  was  no  physical 
compulsion,  and  if  he  knew  and  appreciated  the 
danger  thereof,  he  will  in  law  be  treated  as 
having  elected  to  bear  the  risk,  and  cannot  hold 
the  employer  liable  if  injury  results."  Choctaw, 
O.  &  G.  R.  Co.  V.  Jones,  T7  Ark.  .S67,  375.  376, 
92  S.  W.  244,  247  (4  L.  R.  A.  [N.  S.]  837,  7 
Ann.  Cas.  430);  Emma  Cotton  Seed  Oil  Co.  v. 
Hale,  58  Ark.  232,  10  S.  W.  600;  Wyandotte  te 
S.  E.  Hy.  Co.  V.  Wilson,  113  Ark.  359,  361, 
362,  168  S.  W.  666. 

[3]  Although  appellee  was  not  warned  spe- 
cifically of  the  danger  of  letting  his  hand 
or  arm  come  In  contact  with  the  rapidly  re- 
volving pulley  and  line  shaft  while  reaching 
over  same,  to  keep  the  belt  from  sliding 
against  the  pulley,  yet  that  was  a  perfectly 
obvious  danger  to  one  of  his  age,  experi- 
ence, and  intelligence.  He  must  be  held  to 
have  assumed  the  risk  of  his  employment 
which  was  open  to  a  man  of  ordinary  care 
and  prudence.    He  could  not  shut  his  eyes 
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tD  the  face  of  a  plainly  observable  danger, 
and  be  permitted  to  say  that  he  did  not  see 
It  and  did  not  know  and  appreciate  It.  For 
a  servant  "assumes  all  obyions  risks  of  the 
work  In  which  he  Is  employed.  Including  the 
risk  of  injury  from  the  manner  in  which 
he  knowingly  sees  and  observes  that  the 
business  Is  being  operated  and  the  work 
done."  Graham  v.  Thrall.  95  Ark.  662,  129 
8.  W.  533 ;  Ark.  Midland  Ry.  Co.  v.  Worden, 
90  Ark.  407,  119  S.  W.  828;  Mo.  &  North 
Ark.  Rd.  Co.  v.  Edwards.  106  Ark.  674,  582, 
154  S.  W.  209,  and  cases  cited  In  the  above 
cases.  See,  also,  Vaughan  v.  Augusta  Coop- 
erage Co.,  115  Ark.  606.  170  8.  W.  995;i  K.  G 
So.  Ry.  Ca  V.  LIvesay,  118  Ark.  304,  177  S. 
W.  876 ;  Crawfordsvllle  Trust  Co.  v.  Nichols, 
181  8.  W.  904. 

[4]  Appellee  must  be  treated,  under  the  un- 
dlRputed  evidence  as  we  have  stated,  aa  an 
adult  of  Intelligence  anS  experience.  The 
same  rule  of  course  would  not  apply  to  one 
who  had  not  reached  the  years  of  maturity 
and  who  was  Ignorant  and  Inexperienced. 
Such  for  example  are  the  cases  of  St  Louis 
Stave  &  tibr.  Co.  v.  Sawyer,  90  Ark.  473,  119 
S.  W.  8.^,  and  Oarretson  &  Greeson  Lbr.  Co. 
V.  Goza,  116  Ark.  277,  172  8.  W.  826,  and  Sul- 
livan V.  Ind.  Mfg.  Co.,  113  Mass.  396,  Louis- 
vine,  N.  A.  &  C.  Ry.  Co.  v.  Frawley,  110  Ind. 
18,  9  N.  E.  594,  cited  and  reUed  on  in  brief 
for  appellee. 

[B]  The  verdict  was  contrary  to  the  evi- 
dence and  to  the  instructions  of  the  court 
contained  In  numbers  10  and  11,  which  were 
prayers  granted  at  the  instance  of  appellant 

The  Judgment  is  therefore  reversed,  and 
the  cause  is  dismissed. 


MATJPIN  et  al.  v.  GAINS.    (No.  138.) 
(Supreme  Court  of  Arkansas.    July  10,  1016.) 

1.  Adverse  Possession  «=»40— Time. 

A  suit  for  partition  brought  within  seven 
years  of  the  earliest  period  that  an  adverse  pos- 
session could  have  commenced  to  run  against 
plaintiflf,  was  not  barred  by  a  claim  of  adverse 
possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  SS  148-lSS;  Dec.  Dig.  <S!=> 
40.] 

2.  Limitation  of  Actions  «=>73(1)— Suspen- 
sion—Mabried  Woman. 

Where  plaintiff  was  a  married  woman  until 
within  three  years  of  the  beginning  of  her  suit 
for  partition,  the  adverse  occupancy  set  up 
by  defendant  could  not  have  run  against  her. 

[Ed.  Note.— For  ether  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §§  309,  408,  410,  411 ;  Dec 
Dig.  «=73(1).] 

8.  Tenancy  in  Common  e=>15(10)— Occupa- 
tion BY  One  Cotenant— Presumption. 
As  between  tenants  in  common  the  presump- 
tion is  that  one  cotenant  was  not  occupying 
adversely  to  her  cotenant,  but  was  only  claiming 
an  interest  to  which  she  had  title. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  f  51;  Dec.  Dig.  <3=»15(10).} 


'  Reported  In  full  in  the  Bouthwesiera  Reportar ; 
reported  as  a  memorandum  decision  without  opin- 
ion in  115  Ark.  «M. 


4.  Evidence  «=>265(5)— BecooNrnoN  ot  Aw- 
OTHEB'a  Title— Concldsivemess. 

In  a  suit  for  partition  wherein  the  defend- 
ant set  up  a  claim  by  adverse  possession,  a 
letter  of  the  defendant  to  the  plaintiff,  before 
the  statute  of  limitations  could  have  run,  stat- 
ing that  if  plaintiff  had  not  deeded  her  Inter- 
est in  the  property  sGe  could  bold  it  as  against 
her  divorced  husband,  and  that  when  she  was 
free  from  him,  defendant  would  buy  it  and  pay 
what  she  could  for  it,  was  an  express  recogni- 
tion of  the  plaintiff's  title. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1033;  Dec  Dig.  <8=265(5).] 

5.  FRATTDnLBNT  GONVXTANCES  4=3172(1)— Va- 

LiDiTT— Parties. 
Even  if  a  conveyance  from  a  debtor  to  his 
wife  was  made  in   fraud  of  creditors,  it  was 
still  good   between   the  parties  thereto. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {g  623-526,  542;  Dec. 
Dig.  «=»172(l).l 

6.  Fraudulent  Conveyances  4=>206(2)— At- 
tack— '•Cbeditob." 

Even  if  a  husband's  conveyance  to  his  wife 
was  open  to  attack  by  his  creditors,  his  sister 
who  had  never  attempted  to  probate  any  claim 
against  her  father's  estate  for  services  to  her 
father  and  mother  or  to  have  his  land  subjected 
to  the  payment  of  any  demand  in  her  fiivor 
was  not  a  "creditor"  of  her  brother. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent.  Dig.  I  630;  Dee.  Dig.  «=» 
206(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Creditor,] 

7.  Parent  aho  Ohiu>  «=>4— Services— Lia- 

BILITY. 

Where  a  daughter  rendered  services  to  her 
father  and  mother  during  the  last  years  of  their 
lives,  her  brother  was  under  no  legal  liability 
to  her,  in  the  absence  of  any  agreement  to  pay 
for  such  services. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  S{  63-69 ;    Dec.  Dig.  «=>4.1 

8.  Husband    and    Wife    C=>47(4)— Convet- 

ANCES— EqUITABUi    TlTLB. 

A  husband's  conveyance  of  his  undivided 
one-third  interest  in  town  lots  by  warranty  deed 
to  his  wife  did  not  operate  to  pass  the  legal 
title,  but  conveyed  the  equitable  title. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §  236;   IHe.  Dig.  (8=»47(4).l 

9.  Ejectment    4=»13 — Titlb— JuaisoicnoN. 

One  having  only  an  equitable  title  to  an  in- 
terest in  town  lots  could  not  maintain  a  suit  for 
possession  in  a  court  of  law,  where  the  holder 
of  the  legal  title  had  refused  to  join  or  be  joined 
with  him  in  the  suit  but  was  required  to  go  into 
a  court  of  chancery  to  assert  such  title. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  ${  66-68;   Dec  Dig.  e=>13.] 

10.  Partition      «=9l9— CoTBnANx»— Possks- 
siON— Equity. 

Unless  a  tenant  in  common  is  in  {josaesslon, 
or  his  title  is  admitted,  be  cannot  maintain  a 
bill  in  equity  for  the  partition  of  the  land. 

[Ed.  Note.— For  other  eases,  see  Partition, 
(^nt  Dig.  H  60-68;    Dec  Dig.  «s>19.) 

11.  Partition      «=»39—JuBiaDiOTioN— Equi- 
ty. 

When  a  court  of  chancery  has  possession  of 
a  case  on  some  ground  of  equity  jurisdiction 
wholly  distinct  from  partition,  tne  cause  vrill 
be  retained  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Partitioo, 
Cent.  Dig.  H  03-96;    Dec  Dig.  «=»39.] 
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12.  Afpsai.  ast>  Ebbob  «=>10S6(1)— Habuxebs 

EkBOB— PABTIE&— ANBWEB. 

In  a  salt  for  the  partition  of  an  interest 
In  town  lota  claimed  bj  plaintiff  under  a  deed 
from  her  divorced  husband,  where  the  husband 
bad  been  made  a  party  plaintiff  without  his 
consent  and  his  name  had  been  stricken  from 
the  complaint,  and  where  he  was  treated  as  a 
par^  and  testified  to  the  cause  and  manifested 
his  boatillty  to  plaintiff's  claim,  but  admitted 
the  execution  of  the  deed  to  plaintiff  and  failed 
to  show  any  defense  to  the  action  and  claimed 
no  interest  in  the  land,  the  refusal  of  his  belated 
request  to  be  made  a  party  defendant  and  to 
be  allowed  to  file  a  formal  answer  in  his  own 
name  was  not  prejudicial  error,  though  he  might 
prot>erly  have  been  a  nominal  party  defendant. 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  4069 ;  Dec.  Dig.  <»=»1036(1).] 

13.  Pabiition  <8s>86— Aooouktino— IteNTS. 

A  cotenant,  establishing  her  title  in  a  suit 
for  partition  against  one  seeking  to  enjoy  the 
exclusive  possession,  was  entitled  to  recover  a 
projiortionate  share  of  the  rents  from,  the  be- 
ginning of  the  defendant's  possession. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  H  247-249,  232 ;   Dec.  Dig.  «g=86.J 

Appeal  from  Fulton  Chancery  Ck)urt;  T.  H. 
Uumpbreys,  Chancellor. 

Suit  for  partition  by  Dora  Gains  against 
U.  E.  Maupln  and  others.  Decree  establisb- 
ing  plaintiff's  title,  and  defendants  appeal. 
Aiflrmed. 

John  H.  Caldwell,  of  Mammoth  Spring, 
for  appellants.  0.  B.  Blmore,  of  Mammoth 
Spring,  for  appellee. 

SMITH,  J.  This  Is  a  suit  to  partition  cer- 
tain town  lots,  wblcfa  was  brought  to  the  Sep- 
tember, 1914,  term  of  the  Fulton  chancery 
conrt  by  appellee,  who  alleged  In  ber  com- 
plaint that  she  was  the  owner  of  an  equitable 
one-ttalrd  undivided  interest  In  the  lots  in 
question,  but  that  appellant  Mrs.  M.  K.  Mau- 
pin,  who  was  the  defendant  below,  was 
wrongfully  In  possession,  asserting  ownership 
of  tbe  whole  title  to  said  lots.  There  was 
a  prayer  that  appellee  be  declared  the  owner 
of  the  one-third  Interest  claimed  by  her,  and 
tliat  the  prc^rty  be  ordered  sold,  and  that 
she  bare  Judgment  for  the  rents  due  her. 
The  lots  were  originally  owned  by  appellee's 
busband  and  his  brotber  James  and  appel- 
lant Maupin,  his  sister,  who  had  Inherited 
the  property  from  their  father,  who  died 
la  1900.  Appellee's  huBbaad  Joe  Gains  con- 
veyed to  her  his  undivided  one-third  Interest 
In  the  lots  by  warranty  deed  dated  May  15, 
190L 

Appellant  asserted  ownership  of  the  whole 
title  in  her  answer  by  virtue  of  a  deed  from 
ber  twother  James,  ber  own  Inheritance  from 
ber  father,  and  ber  possession  and  adverse 
occupancy  against  appellee.  Appellee  was  di- 
vorced from  her  husband  Joe  Gains  at  the 
time  of  tbe  Institution  of  this  suit,  yet  she 
jloined  him  as  a  party  plaintiff.  A  number 
of  preliminary  motions  were  filed  as  a  result 
of  which  the  court  found  that  Joe  Gains  was 
adversely  interested  to  appellee,  and  that 
she  bad  no  authority  to  use  his  name  in  her 


suit  and  his  name  was  stricken  from  the  com- 
plaint as  a  party  plaintiff.  Appellee  filed 
motions  and  pleadings  which  Indicated  her 
purpose  to  make  him  a  party  defendant,  but 
this  action  was  never  taken.  The  cause  was 
transferred  to  the  circuit  court,  and  while 
it  was  pending  there  the  complaint  was 
amended  by  striking  out  the  name  of  Joe 
Gains  as  a  party  plaintiff.  Thereafter  the 
cause  was  transferred  back  to  the  diancery 
court  over  appellant's  objections.  A  num- 
ber of  motions  were  filed  before  the  final  sub- 
mission of  the  cause,  but  we  find  it  unneces- 
sary to  abstract  them  In  this  statement  of 
facts. 

The  execution  of  the  deed  to  appellee  from 
ber  husband  Joe  Gains  was  admitted,  but 
Joe  Gains  testified  that  this  deed  was  void 
l)ecause  he  had  executed  it  to  his  wife  for 
the  purpose  of  defeating  the  collection  of 
a  judgment  which  he  anticipated  would  be 
rendered  against  him  and  which  was  render- 
ed against  him  In  a  suit  pending  In  the  court 
of  a  Justice  of  the  peace  at  the  time  of  tbe 
execution  of  the  deed.  He  testified  that  his 
wife  knew  this  was  the  purpose  of  the  deed, 
and  that  there  was  no  other  consideration 
therefor.  Mrs.  Maupln  testified  that  her  ad- 
verse occupancy  began  on  October  16,  1909, 
which  was  the  date  of  the  death  of  her  moth- 
er, and  continued  down  to  the  time  of  the 
Institution  of  this  suit,  a  period  of  64  months. 
She  also  testified  that  she  rendered  certain 
services  to  her  father  and  mother  in  the  last 
years  of  their  lives,  and  that  it  was  In  rec- 
ognition and  in  payment  of  these  services 
that  ber  brother  James  had  executed  a 
deed  to  his  undivided  one-third  interest  in 
the  lots  in  question,  and  she.  alleged  further 
that  she  was  a  creditor  of  her  brother  Joe 
on  that  account  and,  as  such,  was  entitled  to 
attack  the  deed  from  him  to  appellee  as  be- 
ing without  consideration  and  In  fraud  of 
creditors.  No  other  person  claiming  to  be 
a  creditor  complains  here. 

[1-4]  The  lots  were  occupied  by  appellant's 
mother  until  her  death  In  1009,  and  this  is 
the  period  from  which  appellant  really  dates 
her  claim  of  adverse  possession.  This  claim 
cannot  be  supported  for  several  reasons.  The 
first  Is  that  tbe  suit  was  brought  within  7 
years  Of  the  earliest  period  when  the  ad- 
verse possession  could  have  commenced  to 
run,  If  It  ran  at  aU.  Another  reason  is  that 
appellee  was  a  married  woman  until  within  3 
years  of  the  date  of  the  suit  And  still  an- 
other reason  is  that  appellee  and  appellants 
were  tenants  In  comiflon,  and  the  presump- 
tion Is,  and  was,  that  appellant  was  not  oc- 
cupying adversely  to  ber  cotenant,  but  was 
only  claiming  the  Interest  to  which  she  had 
the  title.  In  February,  1911,  appellant  wrote 
api>ellee  a  letter  in  which  slie  said : 

"Dora,  if  you  have  not  deeded  that  third  In- 
terest in  the  bouse  back  here,  yon  can  hold  it, 
and  he  can't  help  himself,  for  that  is  on  record 
here  at  Salem,  and  you  hold  to  that  and  any- 
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thing  more  yon  can  get.  Of  course,  the  share 
is  not  very  much,  but  every  little  helps,  and 
If  you  have  got  it,  hold  to  it,  and  when  you  get 
looae  from  him,  I  will  buy  it  and  pay  you  just 
all  I  can  for  it" 

Here  was  an  express  recognition  of  appel- 
lee's title  before  the  statute  of  limitations 
could  have  ran  and  one  confirming  the  stat> 
utory  presumption  tliat  the  possession  was 
not  adverse.  Wilson  ▼.  Stortbz,  117  AtIj. 
418,  175  S.  W.  45. 

[6]  If  it  be  assumed  that  the  conveyance 
from  Joe  Gains  to  his  wife  was  made  in 
fraud  of  creditors,  it  Is  still  good  between 
the  parties  thereto.  Milllngton  v.  Bill,  Fon- 
taine &  Co.,  47  Arlt.  301,  1  S.  W.  647;  John- 
son V.  Johnson,  106  Axk.  9,  152  S.  W.  1017. 

[8,  7]  It  is  true,  of  course,  that  such  con- 
veyances are  open  to  the  attadc  of  creditors ; 
but  appellant  Is  not  such  a  creditor  under 
her  own  statement  She  never  attempted  to 
probate  any  claim  against  her  father's  estate, 
nor  to  have  his  land  subjected  to  the  pay- 
ment of  any  demand  in  her  favor.  But  in  no 
event  would  she  have  a  demand  against  her 
brother  for  services  to  their  father  in  the  ab- 
sence of  an  agreement  to  pay  for  their  serv- 
ices. There  might  be  a  moral  obligation 
to  share  this  burden,  even  in  the  absence  of 
a  promise  to  pay,  but  there  would  be  no  le- 
gal liability  therefor. 

[t]  The  conveyance  to  appellee  from  her 
husband  did  not  operate  to  pass  the  legal 
title,  but  it  did  convey  the  equitable  title. 
Ogden  V.  Ogden,  60  Ark.  70,  28  S.  W.  79d,  46 
Am.  St  Rep.  151;  Geo.  Taylor  Commission 
Co.  V.  Bell,  62  Ark.  26,  34  S.  W.  80;  Carter 
V.  McNeal,  86  Ark.  150,  110  S.  W.  222 ;  Wood 
V.  Wood,  116  Ark.  142, 172  S.  W.  860. 

[9]  Having  only  an  equitable  title  appel- 
lee could  not  maintain  a  suit  for  possession 
in  a  court  of  law  where  the  holder  of  the  le- 
gal title  had  refused  to  Join,  or  be  joined, 
with  her  in  the  suit  But  she  was  required 
to  go  Into  a  court  of  chancery  to  secure  the 
recognition  and  assertion  of  tills  title.  Free- 
man on  Cotenancy  &  Partition  (2d  Ed.)  §  453. 

[10,11]  It  has  been  frequently  held  that 
unless  a  tenant  in  common  is  in  possession, 
or  his  title  is  admitted,  he  cannot  maintain 
a  bill  in  equity  for  the  partition  thereof. 
But  it  is  equally  as  well  settled  that  when 
a  court  of  chancery  has  possession  of  a  case 
on  some  ground  of  equity  jurisdiction  wholly 
distinct  from  partition,  the  cause  will  be 
retained  for  that  purpose.  Criscoe  v.  Ham- 
brick,  47  Ark.  235,  1  S.  W.  150;  Davis  v. 
Whittaker,  38  Ark.  435.;  Trapnall  v.  Hill,  31 
Ark.  345 ;  Hankins  v.  Layne,  48  Ark.  544,  3 
S.  W.  821;  Ashley  v.  Little  Rock,  56  Ark. 
391,  19  S.  W.  1058. 

[1 2]  Complaint  is  made  that  Joe  Gains  was 
not  made  a  party  defendant  It  appears  from 
the  recitals  of  the  decree  that  no  request  to 
that  effect  was  made  nntll  the  final  sub- 
mission of  the  cause.  But  Gains  had  been 
made  a  party  plaintiff,   although   this  was 


done  without  his  consent  His  name  was 
stricken  from  the  complaint  as  a  plaintiff 
pursuant  to  motions  filed  by  Mrs.  Maupin, 
yet  he  appears  to  have  been  treated  as  a 
party  and  to  have  prayed,  and  to  have  been 
granted,  an  appeal  in  the  recitals  of  the  de- 
cree. He  testified  in  the  cause  and  manifest- 
ed his  hostility  to  appellee's  claim  and  his 
desire  to  assist  his  sister  in  defeating  its  as- 
sertion and  in  establishing  the  allegations 
of  appellant's  answer,  but  showed  that  be 
executed  the  deed  to  his  wife  and  failed 
to  show  any  defense  to  the  action.  He 
tendered  no  plea  setting  up  a  claim  to  the 
land  or  to  any  Interest  therein,  and  he  would 
have  been  only  a  nominal  party,  though  a 
proper  one.  Under  these  circumstances  we 
think  no  prejudicial  error  was  committed  in 
refusing  his  belated  request  to  be  allowed  to 
file  a  formal  answer  in  his  own  name.  E!agle 
V.  Oldham,  116  Ark.  565,  174  S.  W.  1176, 1199. 

[13]  No  error  was  committed  In  ordering 
an  accounting  of  the  rents,  improvements, 
and  taxes.  This  is  not  the  case  of  exclndve 
occupancy  by  one  cotenant  against  anotlier 
who  had  neglected  to  avail  himself  of  his 
right  of  joint  occupancy,  but  is  the  case  of 
a  cotenant  seeking  to  enjoy  the  exclusive 
possession.  Appellant  is  therefore  liable  to 
appellee  for  her  pr(^K>rtionate  share  of  the 
rents  from  the  beginning  of  her  possession, 
the  period  from  which  the  court  ordered  the 
accounting. 

The  decree  establishing  appellee's  title  is 
correct  and  is  therefore  affirmed. 


WILSON  V.  STATE.    (No.  144) 
(Supreme  Court  of  Arkansas.    Sept  25,  1916.) 

WrrNESSES  €=>ei(l)— Husband  and  Wifb. 

Under  Kirby's  Digest  §  3092,  providing  that 
in  a  criminal  prosecution  a  husband  and  wile 
may  testify  against  each  other  where  an  in- 
jury has  l>een  done  by  either  against  the  person 
or  property  of  either,  the  injury  means  an  in- 
jury against  the  person  or  property  of  the  hus- 
band and  wife  while  the  marriage  relation  ex- 
ists or  an  injury  brought  within  it  by  force 
beginning  before  and  continuing  beyond  the  be- 
ginning of  that  relation;  and,  in  a  prosecution 
for  carnal  knowledge  of  a  female  under  16,  the 
testimony  of  the  prosecutrix,  who,  after  th« 
indictment  and  before  the  trial  commenced,  had 
married  the  defendant  was  not  competent 
against  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  174,  175;    Dec.  Dig.  <S=»61(1).] 

Appeal  from  Circuit  Court,  Miller  County ; 
Geo.  R.  Hanie,  Judge. 

Lawrence  Wilson  was  convicted  of  carnal 
knowledge  of  a  female  under  16,  and  he  ap- 
peals. Reversed,  and  cause  remanded  for 
new  trial. 

M.  E.  Sanderson,  of  Texarkana,  for  appel- 
lant. Wallace  Davis,  Atty.  Gen.,  and  Hamil- 
ton Moses,  Asst  Atty.  <3en.,  for  the  State. 

HART,  J.  Lawrence  Wilson  was  indicted 
for  the  crime  of  carnal   abuse,   charged  to 
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have  been  committed  by  carnally  knowing; 
Emma  Tamer,  a  female  nnder  16  years  of 
age.  He  was  tried  b^ore  a  Jury,  wblch 
returned  a  verdict  of  guilty  and  assessed 
his  punishment  at  1  year  In  the  state  peni- 
tentiary.   The  case  is  here  on  appeal.   - 

It  Is  conceded  by  couns^  for  the  defendant 
that  the  testimony  adduced  In  the  behalf  of 
the  state,  If  competent,  is  legally  suffldent 
to  support  the  verdict.  Hence  It  Is  not  nec- 
essary to  abstract  the  testimony.  The  state 
relied  on  the  evidence  of  Emma  Turner  to 
convict  the  defendant.  After  the  Indictment 
was  found,  and  before  the  trial  commenced, 
Emma  Turner  married  the  defendant  She 
was  permitted  to  testify  over  the  objections 
of  the  defendant,  and  the  action  of  the  court 
In  this  regard  is  the  only  assignment  of  er- 
ror upon  which  a  reversal  of  the  Judgment  of 
conviction  Is  asked.  The  Attorney  Oeneral 
confesses  error.  The  correctness  of  the  rul- 
ing of  the  trial  court  depends  upon  the  con- 
struction of  section  S092  of  Klrby's  Digest, 
which  reads  as  follows: 

"In  any  crlmmal  prosecution  a  husband  and 
wife  may  testify  against  eacli  other  in  all  cases 
in  wlilcn  an  injury  has  been  done  by  either 
against  the  person  or  property  ot  either." 

The  common  law,  upon  considerations  of 
public  policy  and  to  preserve  the  harmony  of 
the  marriage  relation,  prohibits  the  husband 
and  wife  from  testifying  for  or  against  each 
other  in  criminal  cases.  Section  3092  of 
Klrby's  Digest  makes  the  statutory  exception 
to  the  rule  of  the  exclusion  of  the  husband 
or  wife  as  a  witness  against  each  other  while 
the  marriage  relation  exists.  The  exception 
mentioned  In  the  statute  means  an  injury 
against  the  person  or  property  of  the  hus- 
band or  wife  while  they  occupy  that  relation. 
In  other  words,  an  injury  done  by  either 
against  the  person  or  property  of  either,  com- 
mitted against  one  who  is  not  at  the  time  the 
spouse  of  tiie  other,  does  not  come  within  the 
exception  provided  for  in  the  statute.  Deci- 
sions so  construing  acts  similar  In  terms  to 
the  one  in  question  have  been  cited  by  both 
the  Attorney  General  and  by  the  counsel  for 
the  defendant.  The  rule  Is  so  nearly  uni- 
versal in  its  application  that  we  need  dte 
only  a  few  of  the  cases.  In  none  of  the  cases 
cited  do  we  find  any  warrant  for  the  con- 
clusion that  the  wife  would  be  competent  as 
a  witness  against  the  husband,  upon  his  trial 
for  an  offense  consisting  of  an  injury  to  her, 
unless  the  act  occurred  during  the  existence 
of  the  marriage  relation,  or  was  brought 
within  it  by  force  exerted  by  him,  beginning 
before  and  continuing  Into  and  beyond  the 
beginning  of  that  relation.  Norman  v.  State, 
127  Tenn.  340,  165  S.  W.  135,  45  L.  K.  A. 
(N.  S.)  399;  State  v.  McKay,  122  Iowa,  668, 
98  N.  W.  510;  State  v.  Evans,  138  Mo.  116,  39 
S.  W.  462.  60  Am.  St.  Kep.  540;  State  v. 
Prey,  76  Minn.  626,  79  N.  W.  018,  77  Am. 
St.  Rep.  660;  Miller  v.  State,  37  Tex.  Cr. 
676,  40  S.  W.  813 ;   People  v.  Vann,  129  Cal. 


118, 61  Pac.  776 ;  Oreenleaf  on"  E?vldence  (16th 
Ed.)  i  336. 

In  the  Instant  case  Emma  Turner,  the  in- 
jured person,  voluntarily  married  the  de- 
fendant aft^  the  commission  of  the  offense 
upon  her  person.  She  was  not  therefore  a 
competent  witness  against  her  husband,  and 
the  court  erred  In  admitting  her  testimony 
before  the  Jury.  For  that  error  the  Judgment 
will  be  reversed,  and  the  cause  remanded  for 
a  new  trlaL 


PAUL  V.  STATE.    (No.  131.) 
(Supreme  Court  of  Arkansas.    July  10,  1916.) 

1.  Homicide      <S=3332(4)— AppeaI/— Conflict- 
iNO  Evidence. 

The  credibility  of  witnesses  being  (or  the 
jury,  their  finding,  on  evidence  warranting  it, 
that  defendaot  was  guilty  of  voluntary  man- 
slaughter, is  binding  on  appeaL. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  702;    Dec.  Dig.  <S=>332(4).] 

2.  Homicide  (8=»218,   221— Dying  Declara- 
tions. 

Admissibility  of  dying  declarations  is  for 
the  court,  their  credibility  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homidder 
Cent  Dig.  fj  458,  459,  463,  464;  Dea  Dig. 
«S=»218,  221.f 

3.  Homicide  «=9218— Dying  Declabations — 
Preliminaby  Question. 

Whether  declarations  were  made  under  i^ 
sense  of  impending  death,  and  so  admissible 
aa  dying  declarations,  is  a  preliminary  question 
for  the  court. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §j  458,  459;    Dec  Dig.  <S=>218.] 

4.  Homicide  «=»331— Appeait-Coubt's  Find- 
ing ON  Dying  Declarations. 

The  court's  finding  that  declarations  were 
made  under  a  sense  of  impending  death,  and 
so  admissible  as  dying  declarations,  having  evi- 
dence to  support  It  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  {  688;   Dec.  Dig.  <S=>331.] 

6.  Homicide  ®=5216— Dying  Declarations- 
Sense  or  Death — Evidence. 
That  deceased's  declarations  were  made  un- 
der consciousness  of  impending  death,  and  with- 
out expectation  or  hope  of  recovery,  necessary 
for  admissibility  of  dying  declarations,  need 
not  have  been  expressly  stated  by  him,  but  may 
be  inferred  from  his  condition  and  evident  peril, 
expressions  to  him  or  in  his  hearing,  his  man- 
ner and  conduct  and  other  circumstances. 

(Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  i  457;   Dec.  Dig.  «=»;210.] 

6.  Homicide  «=»216— Dying  Deci.aration»— 
Sense  of  Death— Evidence. 

Testimony  held  to  warrant  a  finding  that  de- 
ceased's declarations  were  made  under  a  sense 
of  impending  death. 

r>^•T^?*"|•~:F^'  other  cases,  see   Homidde, 
Cent  Dig.  f  457;    Dec.  Dig.  «=»216.] 

7.  Homicide    «=»340(4)— Hasioless    Error— 
Instructions  on  Degrees  of. 

Any  error  in  instructions  as  to  degrees  of 
homicide  higher  than  that  of  which  defendant 
was  convicted  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Homidde. 
Cent  Dig.  {  720;   Dec.  Dig.  «S=»340(4).l 

8.  Cbiminai.  Law  «=31055—Beview— Excep- 
tions—Uemarks  OF  Counsel. 

If  the  court  fails  to  properly  control  argu- 
ment of  prosecuting  attorney  and  to  direct  dia- 
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regard  ot  Us  improper  remarks,  exception  to 
ruling  is  necessary  for  complaint  on  appeal. 

[E4  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f f  2«ee,  260/ ;   uec  Dig.  <8=» 

9.  Obiminal   Law    «=s>941C1)— Nbw    TbiaIt- 
DiBCBETioN — Newly   Discoveskd  Cttuula- 

TIVB   EVIDKNCB. 

Motions  for  new  trial  on  newly  discovered 
eTldence,  which  Is  cumulatire  merely,  are  ad- 
dressed to  the  sound  discretion  of  the  trial 
court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  2328,  2330 ;    Dec.  Dig.  €=» 

10.  CsnoNAi.    Law     «=»1166(3)  —  Appeal — 
DiBCBKTioN— Rbfcsal  OF  New  T&iai.. 

Except  for  apparent  abuse  of  discretion,  re- 
fusal of  new  trial  for  newlj^  discovered  evidence, 
which  ia  merely  cumulative,  will  not  be  dis- 
turbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  30C9 ;  Dec.  Dig.  (S=>115U(3).] 

Appeal  from  Circuit  Court,  Mississippi 
County;    W.  J.  Driver,  Judge. 

Ollie  M.  Paul  was  convicted  of  voluntary 
manslaughter,  and  appeals.     Affirmed. 

L.  L.  Coillua,  of  Springfield,  Mo.,  for  appel- 
lant Wallace  Davis,  Atty.  Gen.,  and  Hamil- 
ton Moses,  Asst  Atty.  Gen.,  for  tbe  State. 

HART,  J.  OlUe  M.  Paul  was  Indicted  for 
murder  In  the  first  degree,  charged  to  have 
been  committed  by  shooting  Joe  Bracken. 
He  was  tried  before  a  Jury  and  found  guilty 
of  voluntary  manslaughter,  bis  punishment 
being  fixed  at  Imprisonment  in  the  state  pen- 
itentiary for  seven  years.  From  the  Judg- 
ment of  conviction  the  defendant  has  duly 
prosecuted  an  appeal  to  this  court 

The  facts  as  detailed  by  the  witnesses  for 
the  state  are  substantially  as  follows:  Joe 
Bracken  lived  In  Mississippi  county.  Ark., 
and  owned  a  farm  near  the  farm  of  the  de- 
fendant's father.  Joe  Bracken  was  shot  on 
the  10th  day  of  October,  1915,  by  OlUe  M. 
Paul  on  the  farm  of  his  father  in  the  Chlck- 
asawba  district  of  Mississippi  county,  Ark., 
and  died  in  about  24  days  thereafter  as  the 
result  of  his  wounds.  On  the  morning  of 
the  killing,  one  of  Bracken's  brothers  gave 
him  a  quart  of  whisky,  but,  according  to 
the  testimony  of  another  brother,  he  never 
drank  any  of  It  Two  of  Bracken's  brothers 
were  near  by  when  the  shooting  occurred, 
bnt  did  not  see  it.  They  stated  they  heard 
two  shots  from  a  large  gun,  and  then  they 
beard  a  shot  from  a  smaller  one.  Then  they 
ran  to  the  scene  and  found  their  brother  and 
the  defendant  clinched,  and  each  one  claim- 
ed that  the  other  had  shot  him.  One  of  the 
brothers  took  charge  of  the  deceased  and  the 
other  of  the  defendant.  The  deceased  had  a 
32-callber  pistoL  The  defendant  had  a  38- 
callber  pistol.  The  defendant  first  claimed 
that  the  deceased  had  shot  him,  but  an  ex- 
amination of  his  body  showed  that  he  was 
mistaken.  The  pistol  of  the  defendant  was 
empty,  all  of  the  cartridges  In  it  having  been 


fired.  It  was  also  shown  In  evidence  that 
the  deceased,  on  the  night  that  he  died,  stat- 
ed that  the  defendant  had  shot  at  him  first 
and  had  shot  blm  when  be  had  both  bands 
up.  Another  witness  testified  tliat  he  heard 
the  shooting,  and  that  the  first  and  second 
shots  were  louder.  He  said  be  knew  the 
kind  of  pistol  Joe  Bracken  had,  and  It  was 
32-twenty  and  the  defendant  had  a  88  special. 
Another  witness  testified  that,  a  short  time 
before  the  shooting,  he  met  the  defendant, 
and  be  bad  a  pistol  In  his  hand. 

[1]  According  to  the  testimony  of  the  de- 
fendant himself  and  other  witnesses  Intro- 
duced In  his  behalf,  he  had  had  a  dlfilculty 
-^ith  the  deceased  on  the  morning  preceding 
the  shooting,  and  the  deceased  without  cause 
had  slapped  him ;  that  he  met  the  deceased 
again  In  the  afternoon;  that  the  deceased 
was  drinking  heavily  and  renewed  the  diffi- 
culty; that  he  did  not  pull  his  pistol  out 
and  fire  until  deceased  had  first  shot  at  Mm. 
It  is  not  necessary  to  abstract  the  testi- 
mony In  behaU  of  the  defendant  In  detalL 
It  Is  sufficient  to  say  that.  If  believed  by 
the  Jury,  it  showed  that  the  defendant  shot 
the  deceased  in  his  necessary  self-defense. 
The  Jury,  however,  was  the  sole  Judge  of  the 
credibility  of  the  witnesses.  By  Its  verdict 
It  has  said  that  It  did  not  believe  the  testi- 
mony of  the  defendant  and  his  witnesses, 
and  that  It  did  believe  the  witnesses  for  the 
state.  The  testimony  of  the  witnesses  for 
the  state  was  sufficient  to  warrant  the  Jury 
in  finding  the  defendant  guilty  of  voluntary 
manslaughter.  The  defendant  had  the  larger 
pistol,  and,  according  to  the  testimony  of  the 
witnesses,  the  larger  pistol  was  fired  twice 
before  any  report  was  heard  from  the  small- 
er one.  Then,  too,  according  to  the  dying 
declaration  of  the  deceased,  he  was  shot 
while  he  bad  his  hands  up. 

[2-6]  It  Is  next  Insisted  that  the  court  err- 
ed in  admitting  the  dying  declarations  of  the 
deceased,  but  we  do  not  agree  with  them  In 
this  contention.  The  admissibility  of  dying 
declarations  Is  for  the  court  to  determine: 
their  credibility,  when  admitted.  Is  for  the 
Jury. .  Fogg  v.  SUte,  81  Ark.  417,  99  S.  W. 
537. 

Whether  declarations  were  made  under  a 
sense  of  impending  death,  so  as  to  render 
them  admissible  as  dying  declarations,  is 
a  preliminary  question  for  the  trial  court, 
and  its  finding  will  not  be  disturbed  If  there 
is  evidence  to  support  It  Boblnson  v.  State, 
99  Ark.  208,  137  S.  W.  831;  Jones  v.  State, 
88  Ark.  579,  116  S.  W.  166.  While  dying  dec- 
larations to  be  admissible  must  be  made 
under  consciousness  of  impending  death  and 
without  expectation  or  hope  of  recovery,  it 
Is  not  necessary  that  the  declarant  should  ex- 
pressly state  that  they  are  so  made,  bat  it 
may  also  be  Inferred  from  his  wounded  con- 
dition and  evident  danger,  from  expressions 
or  statements  made  to  him  or  In  his  hearing 
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by  physicians  or  others  in  attendance,  from 
bis  manner  and  conduct,  and  other  circum- 
stances. Rhea  y.  State,  KM  Ark.  182,  147 
S.  W.  463. 

After  the  deceased  was  shot,  he  was  car- 
ried to  Memphis  and  placed  in  a  hospital 
and  lived  for  24  days.  On  the  night  that  he 
died,  a  cousin  went  out  to  the  hospital  to  see 
him  at  about  midnight  He  asked  Bracken 
bow  he  felt.  Bracken  told  him  he  was  feeling 
some  better,  and  his  cousin  then  told  him  if 
be  was  feeling  better  possibly  he  would  soon 
be  able  to  go  home.  Bracken  then  said: 
"No,  he  was  about  to  die;  no  possible  chance 
for  him."  He  then  requested  his  cousin  to 
send  a  telegram  for  his  wife  before  be  died. 
He  said  to  his  cousin:  "I  will  never  go  home 
alive;  I  am  bound  to  die."  It  was  in  this 
connection  that  he  told  his  cousin  that  the 
defenditiit  shot  him  first  and  bad  shot  whil<} 
his  hands  were  up.  This  testimony  warrant- 
ed the  court  in  finding  that  the  declarations 
were  made  under  a  sense  of  Impending  deatb 
so  as  to  render  them  admissible  as  a  dying 
declaration. 

[7]  It  is  next  contended  that  the  court  err- 
ed In  giving  certain  instructions  relating 
to  murder  in  the  first  degree  and  murder  In 
the  second  degree.  We  need  not  consider  the 
objections  to  these  Instructions.  It  is  well 
settled  that  this  court  only  reverses  a  Judg- 
ment for  errors  prejudicial  to  the  rights  of 
the  defendant  The  defendant  was  only  con- 
victed of  voluntary  manslaughter,  and  it  is 
plain  that  whether  the  Instructions  complain- 
ed of  were  erroneous  or  not  they  did  him  no 
harm.  Easley  v.  State,  109  Ark.  130,  159  S. 
W.  36. 

[t]  It  la  next  contended  that  the  court 
erred  in  not  excluding  from  the  jury  certain 
remarks  made  by  the  prosecuting  attorney. 
The  record  is  silent  on  this  matter.  It  does 
not  contain  the  remarks  of  which  complaint 
is  made.  If  the  court  fails  to  control  the  ar- 
gument within  proper  bounds  and  to  instruct 
the  jury  to  discard  the  improper  remarks, 
an  exception  should  be  taken  to  the  ruling  of 
the  court  Not  having  done  so,  the  defendant 
cannot  complain  here.  K.  C.  So.  Ry.  Ck>.  v. 
Murphy,  74  Ark.  256,  85  S.  W.  428 ;  Decker 
V.  Laws,  74  Ark.  286,  85  S.  W.  425 ;  PoweU 
V.  State,  74  Ark.  355,  85  S.  W.  781 ;  St  L., 
L  M.  &  S.  R.  Co.  V.  Brown,  100  Ark.  108,  140 
S.  W.  279. 

[f,  II]  Finally,  it  Is  insisted  that  the  court 
erred  in  refusing  to  grant  defendant  a  new 
trial  for  newly  discovered  evidence.  One  of 
the  attorneys  for  the  defendant  stated  on 
oath  that  he  went  to  Caruthersville,  Mo.,  aft- 
er the  trial,  and  learned  from  O.  H.  Harris 
that  the  deceased  bad  told  him  that  he 
brought  the  trouble  on  himself ;  that  he  was 
drinking;  and  that  Ollle  Paul  was  not  to 
blame.  This  evidence  was  cumulative  mere- 
ly, and  it  is  well  settled  that  motions  for  a 
new  trial,  upon  the  ground  of  newly  dis- 


covered evidence  which  is  cumulative  mere- 
ly, are  addressed  to  the  sound  discretion  of 
the  trial  court,  and  the  exercise  .of  this  dis- 
cretion will  not  be  disturbed  on  appeal  unless 
it  is  apparent  that  it  has  been  abused.  Ward 
V.  State,  85  Ark.  179, 107  S.  W.  677;  Osborne 
V.  State,  96  Ark.  400,  132  S.  W.  210;  Russell 
V.  State,  97  Ark.  92,  133  S.  W.  188. 

The  record  shows  that  the  case  was  sub- 
mitted to  the  jury  upon  proper  instructions, 
covering  every  phase  of  the  case,  and  that 
the  defendant  bad  a  fair  trial. 

We  do  not  find  any  prejudicial  errors  In 
the  record,  and  the  judgment  will  be  affirmed. 


ABRAMS  et  ai.  v.  CITIZENS'  BUILDING  & 

LOAN  ASS'N.    (No.  122.) 
(Supreme  Court  of  Arkansas.     July  10,  1916.) 

1.  Courts  ®=398(1)   —  Pbeviods   Decisions 

CONTBOLUNG — DECISIONS  OF  SaME  COUBT. 

In  a  suit  for  the  foreclosure  of  a  building 
and  loan  mortgage  given  to  secure  money  bor- 
rowed on  stock  issued  to  defendant  to  be  matured 
b^  payment  of  monthly  dues,  there  being  no  pro- 
vision in  the  by-laws  of  the  association  as  to 
terms  of  settlement  in  the  event  of  foreclosure, 
a  rule  of  settlement  which  has  been  established 
as  a  rule  of  property  by  decision  of  the  Supreme 
Court,  and  which  is  not  without  justice  and 
merit,  will  be  applied. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  336;   Dec.  Dig.  <8=»93(1).] 

2.  BUILDINO     AND     LOAIt     ASSOCIATIONS     «=9 

38(3)— Bt-Laws— Tebms  or  Settlement. 
A  by-law  of  a  building  and  loan  association, 
providing  the  terms  of  settiement  in  event  of 
foreclosure,  will  constitute  the  contract  between 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  f  73:  Dec.  Dig. 
«=»38(3).] 

3.  CouBTs  $s>93(4)— Pbevious  Dboisiohb  as 

Ck)NTBOLUNO    —    DKOISIORS    or    THS    Sauv 
CoUBT. 

Erroneous  computation  by  the  court  In  fig- 
uring interest  for  the  whole  of  the  unexpired 
time,  thus  ascertauiing  present  value  npon  a 
basis  of  payment  of  the  whole  amount  at  the  end 
of  the  period,  was  not  a  part  of  the  rule  itself  so 
as  to  become  a  rule  of  property,  and  will  be 
corrected  to  declare  that  in  making  computation 
interest  should  be  computed  for  average  time  of 
the  payments,  which  would  be  one-half  of  the 
estimated  future  period. 

[Ed.  Note.— For  other  cases,  see  CJonrts,  Out 
Dig.  §  836;    Dec.  Dig.  <S=»93(4).I 

4.  BniLDiNo  AND  Loan  Associations  ^=> 
39(10)  —  Mortoaob  Fobeclosttbe  —  AuotrNT 
OF  Recoveby. 

The  method  to  be  applied  is  to  ascertain  the 
amount  of  stated  dues  which  will  become  due 
during  the  future  existence  of  the  corporation, 
the  particular  series  of  stock,  and  interest  for 
the  average  time  of  the  payments,  or  one-half  of 
the  estimated  future  period,  then  find  the  prin- 
cipal which,  with  interest  for  the  supposed  time, 
will  amount  to  the  dues  and  interest  already 
calculated,  which  will  be  the  present  value  of  the 
anticipated  payments,  and  to  this  principal  add 
arrearages  due,  and  fines  for  the  time  between 
the  date  of  default  and  entiy  of  the  decree  of 
sale. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Ix>an  Associations,  Cent  Dig.  U  74,  79;  Dec. 
Dig.  «=»39(10).] 
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Appeal  from  Pulaski  Cbancery  Court;  Jno. 
E.  MarUneau,  Chancellor. 

Salt  by  tl>e  Citizens'  Building  &  Loan  As- 
sociation against  C.  W.  Abrams  and  others. 
Decree  for  plaintiff,  and  defendants  appeal, 
and  plaintiff  cross-appeals.  Beversed  and 
remanded,  with  directions. 

Sam  Franentlial  and  Bruce  T.  Bullion,  both 
of  Little  Bock,  for  appellants.  Roscoe  B. 
Lynn,  of  Little  Bock,  for  appellee. 

Mcculloch,  C.  J.  Appellee  is  a  corpora- 
tion, domiciled  at  the  city  of  Little  Bock, 
engaged  In  business  as  a  building  and  loan 
association  according  to  the  plan  peculiar 
to  that  character  of  business.  Its  business  Is 
governed  by  certain  by-laws,  and  it  Issues 
stock  from  time  to  time  In  series  to  be  ma- 
tured by  payment  of  monthly  dues  of  the 
members  and  the  accumulation  of  Interest 
from  borrowers.  Maggie  O.  Abrams,  one  of 
the  appellants,  took  stock  In  the  association 
and  borrowed  money  on  the  stock  and  mort- 
gaged certain  real  property  in  the  city  of 
Little  Bock  to  secure  the  payment  of  the 
loans.  Her  husband,  C.  W.  Abrams,  who 
Is  also  one  of  the  appellants,  Joined  in  the 
execution  of  the  mortgages.  There  were 
five  loans,  aggregating  $7,600,  made  during 
the  period  of  about  two  years,  from  1904  to 
1906.  Mrs.  Abrams  failed  to  meet  her  month- 
ly payments,  and  appellee  instituted  tills 
action  in  the  Pulaski  chancery  court  on  AprU 
12, 1912,  against  C.  W.  and  Maggie  G.  Abrams 
to  foreclose  the  mortgages.  Appellants  ap- 
peared in  the  action  by  their  attorneys  and 
flled  an  answer  and  Joined  in  a  request  for 
the  appointment  of  an  accountant  to  state 
the  account  between  the  parties,  and  pursu- 
ant to  that  stipulation  the  court  appointed 
H.  W.  Hennegln,  an  expert  accountant,  as 
special  master  to  state  the  account.  The 
masten  filed  his  report,  to  which  exceptions 
were  made,  by  appellants,  but  subsequently 
withdrawn,  and  the  chancery  court,  on  June 
2,  1913,  rendered  a  final  decree  in  favor  of 
appellee  for  recovery  of  the  sum  of  98,800.79, 
which  was  the  amount  reported  by  the  mas- 
ter, and  decreed  foreclosure  of  the  mortgages. 
On  August  6,  1913,  which  was  during  the 
same  term  of  court  at  which  the  decree  was 
rendered,  appellants  appeared  by  attorneys 
and  flled  a  petition  to  set  aside  the  decree 
and  reopen  the  cause  for  further  hearing.  No 
formal  order  Is  found  In  the  record  setting 
aside  the  decree,  but  it  is  evident  that  such 
an  order  was  made,  for  there  were  further 
proceedings  had  in  the  court  from  time  to 
time,  and  the  final  decree  rendered  November 
24,  1915,  recites  the  fact  that  the  decree  of 
June  2,  1913,  had  been  set  aside  by  an  order 
of  the  court  rendered  on  October  4,  1913. 
At  any  rate  the  decree  was  treated  as  hav- 
ing been  set  aside,  and  there  is  no  point 
made  here  against  the  further  consideration 
of  the  cause.  Farther  testimony  was  heard 
by  the  chancellor,  and  in  the  last  decree  the 


amount  of  recovery  was  fixed  by  the  conrt 
at  the  sum  of  $6,852,  as  of  the  date  of  tlie 
original  decree,  June  2,  1913,  together  witti 
the  additional  sum  of  $295,  paid  out  by  ap- 
pellee in  taxes,  insurance,  and  other  ex- 
penses since  the  date  of  the  original  decree, 
making  the  total  sum  of  17,147,  with  interest 
from  June  2,  1913,  which  the  conrt  decreed 
to  be  a  lien  on  the  mortgaged  property.  Mrs. 
Abrams  In  her  answer  denied  that  she  owed 
any  balance  on  the  mortgage  debts  except 
a  comparatively  small  sum,  but  the  expert 
accountants,  whose  testimony  she  relied  on, 
figured  the  balance  of  the  indebtedness  to 
be  a  large  sum,  but  somewhat  less  than  the 
amount  found  by  the  court  Mrs.  Abrams 
also  dlspnted  the  correctness  of  some  of  tlie 
loans,  and  claimed  that  she  had  made  large 
payments  on  the  loans  for  which  she  had 
received  no  credit,  hut  the  court  found 
against  her  on  those  issues  of  fact,  except  as 
to  certain  payments  on  monthly  dues  aggre- 
gating the  sum  of  $238.  The  record  is 
voluminous,  and  involves  an  examination  of 
the  somewhat  intricate  statements  of  the 
master  and  other  accountants  who  testified, 
and  there  Is  a  conflict  In  the  testimony  of  the 
witnesses — Mrs.  Abrams  on  the  one  side  and 
the  secretary  of  the  appellee  association  and 
other  witnesses  on  the  other  side — and  upon 
consideration  of  it  all  we  are  unable  to  dis- 
cover any  error  in  the  findings  of  the  chan- 
cellor upon  the  Issues  of  fact.  The  chan- 
cellor's findings  seem  to  be  in  accord  with  the 
preponderance  of  the  evidence,  or  at  least 
they  are  not  against  the  preponderance  of  the 
evidence. 

It  appears  from  the  testimony  adduced  by 
appellee  that  the  stock  Issued  to  Mrs.  Abrams 
was  canceled  and  reissued  from  time  to  time 
because  of  the  fact  that  she  became  delin- 
quent on  the  dues,  and  in  order  to  prevent 
a  foreclosure  it  was  necessary  to  reissue  the 
stock  so  as  to  cover  the  delinquency.  Mrs. 
Abrams  now  objects  to  that  procedure,  but 
the  evidence  is  sufficient  to  warrant  the  find- 
ing that  it  was  done  for  her  benefit,  and 
that  she  consented  to  it.  We  find  nothing  in 
the  decree  which  is  prejudicial  to  the  in- 
terest of  appellants.  They  owe  at  least  the 
amount  decreed  against  them,  and  so  far 
as  concerns  their  appeal  there  is  no  reason 
for  disturbing  the  decree. 

There  is,  however,  a  cross-appeal  whidi 
raises  other  questions,  particularly  the  meth- 
od adopted  by  the  court  in  fixing  the  terms 
of  the  settlement  between  the  parties.  It  is 
contended  by  counsel  for  appellee  that  the 
court  adopted  a  method  of  settlement  which 
Is  contrary  to  that  in  vogue  among  building 
and  loan  associations  and  contrary  to  the 
weight  of  authority  as  expressed  in  decisions 
of  the  courts  of  the  country.  In  Roberts  v. 
American  Building  &  Loan  Ass'n,  62  Ark. 
572,  36  S.  W.  1086,  33  L.  B.  A.  744,  64  Am. 
St.  Bep.  309,  this  court  declared  the  follow- 
ing rule  for  settlement  in  cases  of  foreclosure 
of  building  and  loan  mortgages: 
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"Ascertkin  the  amonnt  of  stated  dues  and  in- 
terest -which  will  become  due  during  the  future 
existence  of  the  corporation,  the  particular  se- 
ries of  stock,  as  estimated ;  then  find  the  prin- 
cipal which,  with  interest  for  the  supposed  time, 
will  amount  to  the  dues  and  interest  already 
calculated ;  this  will  be  the  present  value  of 
the  anticipated  payments ;  to  this  principal  add 
the  arrearages  due  and  the  fines  for  the  time  be- 
tween the  date  of  default  and  the  entry  of  the 
decreevof  sale." 

It  Is  argued  by  counsel  with  much  earnest- 
ness that  this  rule  M  not  only  against  the 
weight  of  authority  on  the  subject,  but  that 
It  works  an  injustice  to  the  other  holders  of 
stock  In  the  series,  in  that  it  gives  the  delin- 
quent borrowing  stockholder  the  benefit  of 
anticipated  profits  of  the  series,  whereas  the 
borrower  who  refuses  to  pay  should  be  ex- 
cluded from  participation  in  the  profits. 
They  contend  that  the  more  equitable  rule 
would  be  to  charge  the  borrower  with  the 
sums  originally  borrowed  with  unpaid  inter- 
est up  to  the  date  of  foreclosure,  and  then 
give  credit  for  dues  paid,  with  Interest  from 
tbe  respective  dates  of  the  payments  up  to 
the  time  of  the  foreclosure,  and  that  tbe  dif- 
ference between  those  two  sums  should  rep- 
resent tbe  correct  amount  due  by  the  borrow- 
er. It  is  urged  that  this  method  of  settle- 
ment gives  the  borrower  the  full  benefit  of 
his  payments,  with  Interest  at  tbe  same  rate 
which  he  has  contracted  to  pay.  In  other 
words,  that  It  is  fairer- to  all  tbe  parties  to 
the  contract  to  merely  give  the  delinquent 
borrower  Interest  on  his  payments,  instead 
of  allowing  him  to  participate  In  future 
profits. 

[1]  There  is  much  force  in  the  contention 
of  counsel  on  this  phase  of  the  case,  but  we 
are  of  the  opinion  that  the  rule  established 
in  the  Boberts  Case,  supra,  is  not  without 
Justice  and  merit,  and  since  it  has  been  es- 
tablished by  the  decision  of  this  court,  it 
ought  not  to  be  disturbed.  It  has,  in  ottier 
words,  become  a  rule  of  property.  The  rule 
tbns  announced  preserves  the  mutuality  in 
tbe  contract,  and  in  that  way  follows  out 
the  common  building  and  loan  association 
plan.  It  Is  said  that  this  ignores  the  possi- 
bility of  future  losses,  but  we  apprehend 
that  the  matter  of  losses  is  always  taken  in 
consideration  In  estimating  the  date  of  ma- 
turity of  the  series.  This  method  of  settle- 
ment takes  nothing  from  the  persistent  stock- 
holders that  is  conferred  by  their  contract 
It  Is  contended  also  that  the  rule  of  the  Rob- 
erts Case  has  been  disregarded  in  subse- 
quent decisions  of  this  court,  but  we  do  not 
think  so.  The  cases  of  Hough  v.  Maupln,  73 
Ark.  518,  84  S.  W.  717.  and  Taylor  v.  aark, 
74  Ark.  220,  85  S.  W.  2i}l,  have  laid  down  a 
different  rule,  but  those  cases  related  to  set- 
tlements in  insolvent  corporations  where  a 
different  rule  necessarily  prevails. 

[2]  This  rule  does  no  violence  to  the  by- 
laws of  the  association,  and  therefore  does 
not  constitute  the  making  by  the  court  of  a 
new  contract  for  the  parties.  The  parties 
have  a  right  to  stipulate  In  advance  what  the 


terms  Of  settlement'  shall  be  ih  the  event  of 
foreclosure,  and  a  by-law  on  the '  subject 
would  constitute  the  contract.  But  there  Is 
no  by-law  of  appellee  association  providing 
for  terms  of  settlement  in  case  of  foreclo- 
sure. There  is  a  by-law  fixing  the  terms  of 
withdrawal  for  borrowing  stockholders,  but 
counsel  for  appellee  contend  that  that  was 
not  designed  as  a  provision  for  settlement 
with  a  defaulting  borrower,  and  would  not 
be  a  Just  rule  for  that  class  of  stockholders. 
We  agree  with  counsel  that  that  by-law  had 
no  application  to  settlements  with  a  default- 
ing borrower.  So  we  have  no  express  provi- 
sion in  the  contract  between  the  parties  on 
this  particular  subject,  and  It  becomes  nec- 
essary for  the  chancery  court  to  fix  the  terms ' 
of  settlement  which  are  found  to  result  from 
the  contract,  and  we  believe  it  to  be  not  an 
unjust  method  to  following  the  rule  laid 
down  in  the  Boberts  Case. 

[3,  4]  Our  attention  is  called  to  the  fact, 
however,  that  in  the  Roberts  Case  the  com- 
putation made  under  the  rule  was  to  figure 
the  Interest  for  the  whole  of  the  unexpired 
time  in  ascertaining  what  would  be  the 
present  value  of  the  aggregate  amount  of  the 
dues  and  Interest  for  the  future  period.  It 
is  argued  that  that  computation  is  not  con- 
sistent with  the  rule  thus  announced,  and 
that  it  works  out  an  unfair  result  for  the 
reason  that  the  iwyments  of  dues  and  inter- 
est were  to  be  made  In  monthly  installments, 
and  that  in  estimating  the  present  value  of 
tbe  aggregate  amount  that  fact  ought  to  be 
considered  as  the  basis  of  the  computation. 
We  think  that  counsel  are  clearly  right  in 
that  contention,  and  that  It  would  do  violence 
to  tbe  contract  Itaelf  to  compute  the  interest 
for  the  whole  estimated  period  of  the  future 
life  of  the  series  of  stock.  A  very  simple  il- 
lustration makes  the  Injustice  of  any  other 
view  wparent.  If  one  entered  into  an  obli- 
gation to  pay  a  certain  aggregate  sum  In 
monthly  installments,  covering  a  period  of 
years,  it  would  be  unjust  to  figure  the  pres- 
ent value  upon  a  basis  of  the  payment  of  the 
whole  amoimt  at  the  end  of  the  period,  In- 
stead of  In  installments. 

We  do  not  consider  tbe  erroneous  computa- 
tion made  in  the  Roberts  Case  as  a  part  of 
the  rule  Itself,  so  as  to  become  a  rule  of  prop- 
erty; and,  since  it  is  called  to  our  atten- 
tion, we  do  not  hesitate  to  correct  it,  and  to 
declare  that  in  making  the  computation  the 
interest  should  be  computed  for  the  average 
time  of  the  payments,  which  would  be  one- 
half  of  the  estimated  future  period.  If  the 
court  had  observed  that  method  of  computa- 
tion, the  decree  should  have  been  for  the  sum 
of  $7,545.04,  as  of  June  2,  1913,  with  the  sum 
of  $295  paid  out  by  appellee  since  the  date 
added,  instead  of  the  sum  of  17,147,  as  de- 
creed by  the  court.  The  court  adopted  the 
date  of  the  original  decree  as  a  convenient 
one  from  which  to  compute  Interest  on  the 
amoimt  found  to  be  due,  because  of  the  fact 
that  tbe  estimates  of  the  accounts  brought 
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down  the  sum  to  that  date.  No  complaint 
has  been  made  of  the  adoption  of  that  meth- 
od of  entering  the  decree. 

The  decree  of  the  chancellor  is  therefore, 
on  the  cross-appeal  of  appellee,  reversed,  and 
the  cause  is  remanded,  with  directions  to 
enter  a  decree  in  favor  of  appellee  for  the 
sum  of  $7,S4S.04,  as  of  the  date  of  the  orig- 
inal decree,  June  2,  1913,  with  the  addition 
of  $295  paid  out  since  then,  and  to  decree,  a 
foreclosure  of  the  mortgage  to  satisfy  the 
debt 

It  appears,  however,  that  appellee  has  in 
writing  released  from  the  mortgage  50  feet 
oft  the  west  end  of  the  two  lots  embraced  in 
the  mortgage,  leaving  the  area  of  the  viap- 
erty  100  by  100  feet,  but  that  the  chancery 
court  erroneously  declared  an  existing  lien 
in  appellee's  favor  on  100  by  110  feet  That 
error  should  be  corrected  in  the  decree  to 
be  entered  on  remand  of  the  cause. 

It  is  80  ordered. 


KOUJNS  V.  STATE.    (Ko.  145.) 
(Supreme  Court  of  Arkansas.    Sept  25,  1910.) 
L-  Criuinai  Law  «=>368{2)— Evidbnck— Ad- 

UISSIBIUTT. 

In  a  prosecution  for  the  sale  of  intoxicating 
liquors  in  violation  of  law,  testimony  of  a  wit- 
ness that  a.  person  alleged  by  the  state  to  be 
defendant's  barkeeper  had  told  witness  that  he 
would  have  to  wait  for  defendant  to  procure 
whisky  was  admissible  in  connection  with  a, 
statement  of  the  witness  that  he  had  purchased 
whi^y  from  the  defendant  shortly  after  the  con- 
versation, as  a  part  of  the  narrative  of  the 
transaction  which  cuhninated  in  the  purchase. 
.  [Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  815 ;   Dec,  Dig.  <S=:>368(2).] 

2.  Ceiminai,  Law  <8=»419,  420(10)— Evidbhck 

— ADMISSIBrLITY — HEASaAT. 

Testimony  of  a  witness  that  a  person  alleged 
by  the  state  to  be  the  defendant's  barkeeper  had 
stated  that  be  was  the  proprietor  was  inadmissi- 
ble as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |§  980-983 ;  Dec.  Dig.  <3=>419,  420 
(10).] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; Scott  Wood,  Judge. 

W.  S.  Rollins  was  convicted  of  selling  in- 
toxicating liquors  in  violation  of  law,  and 
he  appeals.    Affirmed. 

C.  Floyd  Huff,  of  Hot  Springs,  for  appel- 
lant.  Wallace  Davis,  Atty.  Qen.,  and  Hamil- 
ton Moses,  Asst  Atty.  Gen.,  for  the  State. 

McCULLOCH,  C.  J.  Appellant  was  con- 
victed of  the  offense  of  selling  intoxicating 
liquors  in  violation  of  the  act  of  the  Gen- 
eral Assembly  of  1915,  known  as  the  "State- 
Wide  Prohibition  Law"  (Acts  1915,  p.  98). 
Two  errors  of  the  trial  court  are  assigned 
in  rulings  upon  the  introduction  of  evidence. 

Appellant  formerly  operated  a  saloon  in 
the  city  of  Hot  Springs,  but  claims  that  he 
quit  the  business  on  January  l,  1916,  when 
the  state-wide  protiibitlon  law  went  Into  ef- 
fect and  that  his  former  place  of  business 


was  taken  over  by  a  man  named  Andrew  Wil- 
liams, who  operated  a  cold-drink  stand  there. 
The  theory  of  the  state  is  that  appelUut 
continued  as  the  proprietor  of  the  establish- 
ment and  sold  intoxicating  liquors  nnlawftd- 
ly,  and  that  Williams  was  his  barkeeper. 
Several  witnesses  were  introduced  by  thp 
state,  who  testified  that  they  bought  whisky 
and  other  intoxicating  drinks  from  appellant 
in  person  at  his  place  of  business,  and  that 
Williams  was  there  acting  as  barkeeper. 

[1]  The  principal  ground  urged  for  reversal 
is  that  the  court  allowed  witness  Luke  Wes- 
son to  testify  concerning  a  conversation  with 
Williams  in  the  absence  of  appellant  Wes- 
son testified  that  he  bought  whisky  from  ap- 
pellant on  several  occasions,  and  that  on  one 
of  the  occasions  when  he  went  to  the  place 
appellant  ^^as  absent  and  when  lie  asked 
Williams  for  whisky,  the  latter  replied  that 
he  (witness)  would  have  to  wait  for  Mr.  Rol- 
lins. He  further  testified  in  the  same  con- 
nection that  appellant  came  to  the  place  in  a 
few  moments  afterwards  and  sold  him  tlie 
whisky.  It  Is  earnestly  insisted  that  this 
testimony  amounts  to  an  admission  on  the 
part  of  Williams  that  whisky  was  being 
sold  there,  and  that  it  was  inadmissible  be- 
cause it  was  made  in  the  absence  of  appel- 
lant 

The  statement  of  the  witness  was  mere- 
ly introductory  of  the  transaction  in  which 
he  purchased  whisky  from  appellant  in  per- 
son. It  was  a  part  of  the  narrative  of  the 
transaction  which  culminated  in  the  purchase 
of  the  whisky,  and  could  not  have  been 
prejudicial  for  the  reason  that  the  Jury  must 
in  order  to  have  reached  a  verdict  of  con- 
viction, have  l)elieved  the  statement  of  the 
witness  that  he  purchased  the  wlilsky  from 
appellant  In  person.  If  the  testimony  of  the 
witness  had  not  shown  that  Rollins  came 
in  shortly  after  the  conversation  with  Wil- 
liams, and  sold  him  the  whisky,  then  a  dif- 
ferent question  would  arise  as  to  the  com- 
petency of  that  part  of  his  testimony  which 
relates  to  the  statement  of  Williams;  but 
since  it  is  shown  by  his  testimony  that  Rol- 
lins subsequently  made  the  sale  to  him,  we 
cannot  see  how  the  other  testimony  could 
have  had  any  prejudicial  effect. 

[2]  The  other  assignment  relates  to  the  re- 
fusal of  the  court  to  allow  witness  Dave 
Toung,  who  was  a  police  officer  in  Hot 
Springs,  to  testify  that  he  went  to  the  place 
of  business  in  question  and  arrested  Wil- 
liams for  running  a  disorderly  house,  and 
that  WUliams  claimed  to  lie  the  proprietor. 
Appellant  testified  that  Williams  was  the- 
proprietor,  and  that  he  had  nothing  to  do 
with  the  operation  of  the  business,  and  that 
he  had  not  sold  any  whisky.  It  was  one  of 
the  Issues  in  the  case  whether  the  business 
was  operated  by  Williams  for  himself  or  as 
bartender  for  appellant  and  the  statements 
of  Williams  on  that  subject  were  Incompe- 
tent, being  merely  hearsay  testimony. 
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We  are  of  fhe  opinion,  tbacetore,  that  tbe 
court  did  not  commit  any  error  in  the  trial 
of  the  canse. 

Judgment  affirmed. 


BUBTON  T.  GORMAN.    <No.  111.) 
(Snpreme  Court  of  Arkansas.    July   3,   1916.) 

1.  EXECTTTOBS  AND  ADKINIBTBATOBS  4=3180(2) 

— AsssTS— Real  Estate— Rbcovkby  by  Ad- 

lONISTRATOK. 
Decedent's  lands  are  assets  in  the  bands  ol 
the  execatM  or  admtnistrator,  deemed  in  his  pos- 
Bession  and  subject  to  bis  control  for  payment 
of  decedent's  debts,  and  an  administrator  may 
mainfoin  ejectment  to  recover  possession  ot 
lands  necessary  to  pay  debts  of  the  estate,  with- 
out Joining  the  heirs. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent.  Dig.  M  K^S,  53H-MU ; 
Dec.  Die.  «s>130<2).} 

2.  FoRciBUs  Entbt  and  Dstainxb  «=96(2) — 
Issues— Dtu:. 

The  action  of  unlawfal  detainer  is  given 
only  to  test  the  right  to  the  Immediate  posses- 
■ion  of  lands  and  tenements,  and  not  to  deter- 
mine the  right  or  title  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Big.  §  31;  Dec.  Dig. 
«S=>6(2).] 

8.  Landlobp  and  Tenant  «=361— Rights  of 
Tenant— DisFOTiNO   Landlord's  Trrut. 
A  tenant  cannot  dispute  the  title  of  his  land* 

lord  while  be  remains  in  possession  under  him. 
[Ed.  Note. — ^For  other  cases,  see  Landlord  and 

Tenant,  Cent.  Dig.  {{  151,  1S2,  1S7-196;    Dec. 

Dig.  «=>ei.] 

4.  Landlobd  AND  Tenant  «=a68— Disputing 
Landlobo's  Tmjc— Riout  to  Possession 

— NONPATMXNT  OF  RKNT. 

Where  all  the  heirs  joined  in  conveyance  to 
plaintiff,  who  agreed  as  part  consideration  to 
assume  all  debts  thereafter  probated  against  tbe 
estate,  and  who  then  leased  to  defendant  at  a 
monttuy  rental,  which  defendant  paid  for  a  time 
and  thereafter  refused  to  pay,  plaintiff  was  en- 
titled to  directed  verdict  in  acbon  for  unlawful 
detainer,  and  defendant  could  not  defeat  it  by 
showing  payment  of  rent  to  the  administrator 
oi  the  estate,  since  that  would  be  disputing  lUs 
landlord's  title. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  168,  210-214;  Dec.  Dig. 
«s>68.J 

5.  Landlobp  and  Tenant  •saSS— Amount— 
Reduction— CoifTBACT. 

Where  the  tenant  testified  that  he  notified  the 
landlord  he  would  not  continue  in  possession 
unless  the  rent  was  reduced,  his  statenent  that 
he  thereafter  continued  in  possession,  under- 
standing he  was  bound  to  pay  only  tbe  reduced 
sum,  was  not  testimony  contradictory  of,  and 
sufficient  to  show  a  change  of  terms  of,  his  lease 
agreement,  since  it  fails  to  show  that  the  land- 
lord agreed  to  the  reduction. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  76 ;  Dec.  Dig.  <&=>33.] 

.    Appeal   from    Circuit   Court,    St    Francis 
Connty ;  J.  M.  Jachson,  Judge. 

Action  by  W.  P..  Gorman  against  D.  W. 
Burton.  Judgment  on  directed  verdict  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

W.  P.  Gorman  brought  this  action  oi  un- 
lawfal detainer  for  the  possession  of  a  cer- 
tain dwelling  bouse  In  Forrest  City,  alleging 
that  he  bad  rented  same  to  appellant  by  the 


month  for  $25  per  month;  tbat  appellant 
paid  the  rent  for  the  last  four  months  of 
1913,  and  failed  and  refused  to  pay  any  rent 
since  the  1st  day  of  January,  1015;  was 
indebted  in  the  sum  of  $112.60  for  the  months 
of  January,  February,  March,  and  half  of 
April ;  that  he  had  failed  to  surrender  pos- 
session of  the  premises  after  demand  made 
in  writing  therefor;  prayed  judgment  for 
tbe  rent  due  and  damages  in  double  the 
amount  of  the  rent  during  the  time  defend- 
ant continued  to  hold  over  after  notice  to 
quit 

The  answer  denied  he  had  leased  the  prop- 
erty from  appellee;  alleged  that  he  had 
leased  It  from  the  administratrix  of  the  es- 
tate of  J.  E.  Stone,  deceased,  through  appel- 
lee, her  attorney ;  that  after  said  administra- 
trix was  removed,  Ellis  Turley  was  appointed 
by  the  probate  court  administrator,  with  di- 
rections to  take  charge  of  and  rent  tbe  prop- 
erties of  said  estate,  and  that  he  continued 
In  possession  of  the  property  as  the  tenant 
of  the  Stone  estate;  denied  any  agreement 
to  pay  rent  indefinitely  at  $25  per  month; 
alleged  that  920  was  a  fair  rental  value  for 
the  property,  and  tbat  be  had  been  renting 
same  at  said  sum  from  said  administrator 
of  the  Stone  estate  since  January  1,  1914; 
denied  that  appellee  was  entitled  to  the  pos- 
session of  tbe  pioperty  or  to  collect  the  rents 
therefrom,  and  tbat  be  was'  in  the  unlawful 
poesession  thereof  or  unlawfully  detaining 
same. 

It  appears  from  the  testimony  tbat  W.  P. 
Gorman  purchased  the  premises  in  April, 
1913,  from  Mr&  Lizzie  M.  Evans  and  her  two 
daughters,  who  conveyed  it  to  him  by  a  war- 
ranty deed  and  took  immediate  possession 
thereof.  He  first  rented  the  place  to  a  Mr. 
Allen,  and  then  to  appellant  who  moved  in 
the  latter  part  of  August  and  paid  rent  at 
$25  per  month  for  the  remaining  four  months 
of  1013. 

Appellant  continued  to  occupy  the  property 
after  that  and  delivered  the  key  to  appellee 
on  the  1st  day  of  October,  1914.  Dr.  J.  E. 
Stone  devised  by  bis  last  will  the  property 
to  Mrs.  Lizzie  Evans  and  her  two  daughters, 
and  the  estate  was  in  course  of  adtuinistra- 
tion  at  the  time  they  conveyed  It  to  appel- 
lant There  were  some  debts  of  the  estate 
unpaid,  and  no  assets  but  the  lots  In  con- 
troversy with  which  to  pay  them,  but  appel- 
lant agreed  as  part  of  the  consideration  for 
the  conveyance  from  Mrs.  Evans  and  daugh- 
ters to  pay  all  debts  probated  against  the 
Stone  estate. 

E.  Turley  testified  that  the  estate  of  J.  E. 
Stone  was  stUl  in  the  course  of  administra- 
tion, and  that  be  succeeded  Mrs.  Evans  as 
administrator;  tbat  there  were  no  funds  on 
band  with  which  to  pay  expenses  of  admin- 
istration nor  debts  due  by  the  estate,  nor 
taxes  upon  the  lands  thereof.  The  court  re- 
fused to  allow  witness  to  state  that  be  had  col- 
lected rents  from  appellant  as  tenant  of  tbe 
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property  from  the  Ist  of  Jannary,  1914,  at 
$20  per  montb,  and  al&o  that  he  had  paid  the 
taxes  on  the  property  and  had  no  assets  of 
the  estate  with  which  to  pay  them.  Appel- 
lee stated  that  he  rented  the  property  from 
Mr.  Gorman's  son  and  agreed  to  pay  ^5  a 
month  therefor  and  paid  that  amount  until 
January  1,  1014.  He  was  not  allowed  to 
state  what  amount  of  rent  be  bad  paid  there- 
after or  to  whom,  nor  what  the  reasonable  ren- 
tal value  of  the  premises  was.  He  also  stated 
that  he  had  notified  appellee  that  be  would 
not  continue  to  llv«  in  the  house  after  De- 
cember, unless  the  rent  was  reduced  to  $20 
and  continued  thereafter,  thinking,  or  assum- 
ing that  he  would  only  have  to  pay  $20  per 
month. 

The  court,  over  defendant's  objection,  in- 
structed the  jury  to  return  a  verdict  for  the 
plaintilT  for  tbe  possession  of  the  property, 
with  damages  for  nine  montlis'  rent,  at  $25 
per  montb ;  and,  from  tbe  judgment  thereon, 
this  appeal  is  prosecuted. 

Mann,  Bussey  &  Mann,  of  Forrest  City,  for 
appellant  G.  W.  Norton  and  Walter  Qorman, 
lx)th  of  Forrest  City,  for  appellee. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  Appellant  contends  that  the  lands 
were  assets-  in  the  hands  of  tbe  administra- 
tor of  tbe  estate  of  J.  E.  Stone,  deceased, 
and  necessary  to  be  used  in  the  payment  of 
the  debts  thereof,  and  that  the  court  erred  in 
not  permitting  tbe  introduction  of  testimony 
showing  these  facts  and  the  payment  of  rent 
by  appellant  to  the  administrator  during  the 
montlis  for  which  appellee  claimed  he  bad 
unlawfully  detained  the  premises  and  failed 
to  pay  the  rent  therefor. 

[1  ]  It  is  unquestionably  true  that  lands  of 
a  decedent  are  assets'  in  tbe  hands  of  the  ex- 
ecutor or  administrator  and  deemed  in  their 
possession  and  subject  to  their  control  for 
the  payment  of  debts  of  the  testator  or  intes- 
tate. Sections'  79-186,  Kirby-s  Dig.;  Stew- 
art V.  Smiley,  46  Ark.  373.  It  is  also  true 
that  the  administrator  can  maintain  eject- 
ment to  recover  possession  of  lands  when 
necessary  for  tbe  payment  of  the  debts  of  the 
estate,  without  joining  the  heirs  in  tbe  suit, 
but  tbe  administrator  is  not  suing  for  pos- 
session. Cook  V.  Franklin,  73  Ark.  23,  83 
S.  W.  325. 

[2]  Tbe  action  of  unlawful  detainer,  how- 
ever, is  given  only  to  test  the  right  to  tbe  im- 
mediate possession  of  lands  and  tenements, 
and  not  to  determine  the  right  or  title  of  the 
parties  to  or  in  them. 

[3]  It  is  likewise  true  that  a  tenant  can- 
not dispute  tbe  title  of  bis  landlord  while 
he  remains  in  possession  under  him  nor  ac- 
quire possession  from  the  landlord  by  a  lease, 
and  then  dispute  bis  title  without  surrender- 
ing possession.  Dunlap  v.  Moose,  98  Ark. 
240,  135  S.  W.  824;  Bryan  v.  Wlnburn,  43 
Ark.  32. 


[4,  (]  The  undisputed  testimony  shows  that 
Mrs.  Evans  and  her  daughters,  the  devisees, 
under  the  will,  took  possession  of  the  prop- 
erty after  tbe  death  of  the  testator  and  paid 
off  certain  detits  against  tbe  estate,  and  later 
conveyed  the  property  to  W.  P.  Gorman  and 
delivered  the  possession  thereof  to  him ;  said 
Gorman  agre^ng  to  pay  as  part  of  tbe  con- 
sideration therefor  tbe  debts  thereafter  pro- 
bated against  the  estate. 

It  is  likewise  undisputed  that  appellee 
rented  the  premises  from  said  Gorman,  agree- 
ing to  pay  $25  per  month  rent  therefor,  and 
that  be  refused  to  pay  him  any  rent  after 
January  1,  1914,  and  continued  in  tbe  pos- 
session of  tbe  premises  for  nine  months  of 
said  year.  It  is  true  that  be  stated  be  noti- 
fied appellee  upon  the  payment  of  the  De- 
cember, 1913,  rent  that  he  would  not  continue 
In  possession  of  the  premises  thereafter  nii' 
less  the  rent  was  reduced  to  $20  per  month. 
There  was  no  testimony  tending  to  show  that 
appellee  agreed  to  any  such  reduction,  bow- 
ever,  and  appellant's  statement  that  he  there- 
after continued  in  possession,  understanding 
that  he  was  only  bound  to  the  payment  of  the 
sum  of  $20  per  month,  was  not  testimony 
contradictory  of  and  sufficient  to  show  a 
change  of  the  terms  of  the  agreement  under 
which  apiiellant  took  possession.  His  state- 
ment alone  that  be  gave  notice  that  be  would 
not  retain  the  premises  after  January  1st, 
unless  a  reduction  of  rent  was  made,  and 
that  he  did  continue  in  possession  thereafter, 
does  not  prove  that  appellee  agreed  to  any 
such  reduction. 

The  testimony  being  undisputed,  the  court 
did  not  err  in  directing  a  verdict  for  the  pos- 
session of  the  premises,  nor  for  the  amount 
of  damages  to  be  recovered,  since  there  was 
no  dispute  as  to  the  time  tbe  premises  were 
occupied  by  appellee  without  the  payment  of 
rent,  nor  of  the  amount  montbily  agreed  to  be 
paid  therefor. 

Tbe  judgment  is  affirmed. 


RADFORD  &  GUISE  v,  PRACrTICAL  PRE- 
MIUM CO.    (No.  127.) 
(Supreme  Conrt  of  Arkansas.    July  10,  1916.) 

1.  CONTBACTS       «=>176(6)  —  CONSTBUCnoN  — 

Question  fob  Coubt. 
Where  letters  constituted  the  contract  l>e- 
twcen  the  parties,  it  was  the  duty  of  tbe  court 
to  construe  it  and  declare  its  terms  to  the  jury. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  {  767;    Dec  Dig.  «=»176(6).] 

2.  Sales  €=>23(1,  3)— Contract  bt  Gobbb- 
sponoence. 

In  an  action  to  recover  for  goods  sold,  a  let- 
ter written  by  defendants,  stating  that  they  had 
waited  a  reasonable  time  for  the  goods  ordered 
through  an  agent,  and,  not  knowing  whether 
they  were  to  be  shipped,  had  ordered  elsewhere, 
and  declininK  to  receive  the  order,  but  proposing 
that  if  the  plaintiff  would  allow  them  10  months 
in  which  to  pay  for  the  goods  and  would  pay  the 
storage  charges,  they  would  accept  the  shipment 
construed  with  a  letter  written  by  plaintiff's 
agent  to  the  defendants,  reading,  "Upon  receipt 
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hereof,  pleaae  take  goods  out  o(  depot  aad  pay 
charges,  our  office  will  promptly  arrange  terms 
to  your  satisfaction,"  constituted  an  offer  and 
acceptance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  44,  46;    Dec.  Dig.  <8=>23(1,  3).] 

3.  Prikoipai.  and  Agent  «=s>167— Oontbaots 

— Ratification. 
A  letter,  written  by  the  plaintifF  to  the  de- 
fendants, reading,  "If  Mr.  W.  has  tacitly  agreed 
to  your  terms  we  will  abide  by  the  agreement 
if  you  insist  upon  it,"  ratified  the  action  of  the 
agent  in  accepting  defendants'  offer,  and  was 
not  conditional,  utbough  the  letter  also  con- 
tained a  diffei-ent  proposition  tban  that  offered 
by  defendants  as  to  the  time  of  payment 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §§  634,  OSo;  Dec.  Dig.  <S=> 
167.] 

Appeal  from  Circuit  Court,  Pike  County; 
Jeff.  T.  Cowling,  Judge. 

Action  by  the  Practical  Premium  Company 
against  Radford  &  Guise.  Judgment  for  tb« 
plaintiff  and  defendants  appeal.    Affirmed. 

Appellee  instituted  this  suit  on  account 
before  a  justice  of  the  peace  to  recover  the 
sum  of  176.60,  the  amount  claimed  to  be  due 
for  certain  goods  sold  by  the  appellee  to  the 
appellants  on  what  Is  termed  In  the  record 
a  signed  order  "tot  a  premium  deal."  It  ap- 
pears from  the  correspondence  between  the 
parties  that  the  appellants  gave  to  the  agent 
of  the  appellee  a  written  order  for  some 
goods.  The  appellee  at  first  refused  to  accept 
the  order  and  ship  the  goods.  Afterwards 
the  appellee  shipped  the  goods  to  Delight, 
where  appellants  reside,  and  they  were  un- 
loaded at  the  station.  Appellants  then  wrote 
John  J.  Wolf,  the  agent  of  appellee,  at  Hous- 
ton, Tex.,  through  whom  appellants  gave  the 
order,  and,  among  other  things,  stated  that 
they  had  waited  a  reasonable  time  before  the 
goods  arrived,  and,  not  knowing  whether  ap- 
pellee Intended  to  ship  the  goods  they  had 
ordered  elsewhere,  and  therefore  declined  to 
receive  the  order  from  appellee.  They,  how- 
ever, proposed  to  appellee  that  if  It  would 
allow  appellants  10  months  from  the  date 
of  the  letter  in  which  to  pay  for  the  goods, 
and  if  appellee  would  pay  the  storage  charges 
that  had  accrued,  appellants  would  accept 
the  shipment;  otherwise  they  would  refuse 
to  receive  the  goods.  They  stated  In  the 
letter  that  if  appellee  decided  to  accept 
appellants'  proposition,  appellants  would  like 
the  approval  of  appellee  on  the  same.  That 
letter  was  dated  July  24, 1913.  Wolf,  on  July 
26,  1013,  in  answer  to  the  above  letter,  wrote 
appellants  as  follows: 

"Your  favor  of  the  24th  received.  Upon  re- 
ceipt hereof  please  take  goods  out  of  depot 
and  pay  charges.  Our  oflSce  will  promptly  ar- 
range terms  to  your  satisfaction." 

Afterwards,  on  July  30tb,  appellee  wrote 
appellants,  In  which  they  referred  to  appel- 
lants' letter  to  Wolf,  stating  that  Wolf  had 
communicated  appellants'  proposition  to  the 
appellee,  and  appellee  stated,  among  other 
thtogs: 


"We  do  not  like  to  wait  ten  months  for  our 

money,  and,  in  fact,  cannot  afford  to  do  so,  as  we 
give  you  good  value,  and  sell  our  premiums  on  a 
very  close  margin.  Of  course,  if  Mr.  Wolf  has 
tacitly  agreed  to  your  terms,  we  will  abide  by 
the  agreement  if  you  Insist  upon  it" 

In  this  letter  appellee  protested  that  10 
months  was  too  long  to  wait,  and  stated: 

"Rather  than  wait  this  length  of  time  for  our 
money  we  would  prefer  to  make  you  some  in- 
ducement to  pay  for  the  goods  at  once,  providine 
you  would  consent  to  use  them  at  once.  Would 
you  not  be  agreeable,  therefore,  to  sending  us  a 
check  less  10%  of  your  bill?  You  could  not 
make  10%  on  your  money  easier,  and  we  would 
rather  sacriSce  this  sum  which  figures  to  be 
$7.65  and  close  your  account.  Our  main  idea  in 
offering  this  is  not  entirely  to  get  immediate 
returns  on  our  goods,  but  to  have  you  give  our 
goods  the  preference." 

Then  appellee,  after  giving  other  reasons 
why  it  thought  that  appellants  should  ac- 
cept the  proposition  to  pay  cash,  with  a  dis- 
count of  10  per  cent,  further  stated: 

"We  hope  that  our  proposition  will  appeal  to 
you,  but  if  it  don't  there  will  be  no  ill  feeling. 
Kindly  let  us  hear  from  you  by  return  mail, 
so  that  we  may  know  what  to  expect.  If  it  is 
necessary  to  wait  ten  months  for  our  money 
from  you,  then  we  will  mark  your  account  ac- 
cordingly, and  settle  down  for  the  long  wait." 

Upon  the  receipt  of  this  letter  appellants 
wrote  to  appellee,  stating,  among  other  things: 

"We  are  in  receipt  of  yours  of  the  30th  ult., 
and  Inasmuch  as  you  do  not  want  to  accept 
our  proposition  to  your  Mr.  Wolf,  and  as  it 
seems  that  there  has  already  been  several  misun- 
derstandings in  our  business  relations,  we  have 
decided  it  is  best  not  to  try  to  handle  your  ship- 
ment in  question  and  your  goods  are  here  sub- 
ject to  your  order." 

On  this  evidence  the  court  instructed  the 
jury  to  return  a  verdict  In  favor  of  appellee. 
Appellants  duly  reserved  their  exceptions  to 
the  court's  ruling.  Judgment  was  entered  for 
the  appellee,  from  which  this  appeil  has 
been  duly  prosecuted. 

C.  E.  Johnson,  of  Delight,  for  appellants. 
O.  A.  Featherston  and  W.  S.  Cobleutz,  both 
of  Murfreesboro,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  The  letters  constituted  the  contract  be- 
tween the  parties.  It  was  the  duty  of  the 
court  to  construe  it  and  declare  its  terms 
to  the  jury.  Mann  v.  Urquhart,  89  Ark.  239, 
116  S.'  W.  219. 

[2,  3]  The  letter  of  appellants  to  appellee's' 
agent,  John  J.  Wolf,  was  an  offer  on  the  part 
of  the  api>ellants  to  accept  the  goods  that 
were  then  in  storage  at  the  depot,  provided 
the  appellee  would  pay  the  storage  and  would 
give  the  appellants  10  months  from  the  date 
of  the  letter  to  pay  for  the  goods.  Wolfs 
answer  to  this  letter,  of  July  6,  1913,  was 
an  acceptance  of  appellants'  offer,  for  in  that 
letter  Wolf  Instructed  appellants  to  take  the 
goods  out  of  the  freight  depot  and  pay  the 
charges,  and  notified  appellants  that  appel- 
lee would  promptly  arrange  terms  to  appel- 
lants' satisfaction.  Wolf  sent  the  letter  to 
his  principal,  the  appellee,  and  it  wrote  the 
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letter  of  July  80,  1913,  in  wUch  It  ratified 
what  Its  agent  had  done  hy  stating: 

"If  Mr.  Wolf  has  tacitly  agreed  to  yout 
terms  we  will  abide  by  the  agreement  if  you 
insist  upon  it" 

— and  by  further  stating: 

"If  it  is  necessary  to  wait  ten  months  for  our 
money  from  you  we  will  mark  your  account 
accordingly  and  settle  down  for  the  long  wait." 

It  is  true  this  letter  of  appellee  made  ap- 
pellants a  different  proposition  as  to  the  time 
of  payment,  and  recommended  that  appellants 
accept  such  proposition  Instead  of  the  one 
they  had  made  to  appellee.  But,  at  the  same 
time,  appellee  notified  appellants  that  if  the 
proposition  made  by  it  was  not  satisfactory, 
appellee  would  ratii^  the  act  of  its  agent  and 
accept  the  offer  of  appellants  in  accordance 
with  the  terms  proposed  by  them.  In  11  Enc 
of  Ev.  p.  507,  it  is  stated: 

"If  the  evidence  shows  an  acceptance  in  ac- 
cordance with  the  terms  of  the  offer,  but  ac- 
companied with  a  request  to  modify  them,  such 
request  constitutes  no  evidence  of  a  conditional 
acceptance." 

Api>ellee's  letter  of  acceptance  was  nncon- 
dltlonal.  It  simply  suggested  a  cash  pay- 
ment for  appellants'  consideration  and  left 
the  matter  optional  with  appellants  as  to 
whether  they  would  adopt  the  cash  payment 
at  a  discount  rather  than  the  terms  proposed 
by  them,  but  at  the  same  time,  as  we  have 
stated,  definitely  declaring  to  appellants  that 
appellee  would  wait  10  months  as  proposed 
by  appellants.  If  necessary.  In  6  B.  CX  L.  p. 
609,  It  is  said: 

"From  the  rule  that  the  acceptance  must  be 
unconditional,  it  must  not  be  inferred  that  the 
mere  mention,  in  the  letter  of  acceptance,  ot 
matters  upon  which  the  acceptance  of  the  propo- 
sitioni  does  not  depend  prevents  the  contract 
from  being  completed." 

See,  also.  Id.  605. 

The  court  correctly  construed  the  contract 
There  was  no  error  in  Instructing  the  Jury 
to  return  a  verdict  in  favor  of  the  appellee. 

The  Judgment  is  therefore  aflSrmed. 


MATTHEWS  V.  OARGUiL.    (No.  110.) 
(Supreme  (3ouit  of  Arkansas.     July  3,  1916.) 

1,  Appeal,  and  Errob  <S=»1008C1)— Rbview— 
Findings  by  Judge. 

Where  the  law  makes  the  trial  judge  the 
trier  of  facts  in  cases  to  which  the  constitution- 
al right  of  jury  trial  does  not  apply,  the  same 
presumption  attends  his  findings  as  wnen  a  Jury 
is  waived  by  the  parties. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cfoxt.  Dig.  SS  3955,  3956;  Dec.  Dig.  «=» 
1008(1).] 

2.  Appeai.  and  Ebbob  4s9l010(l)— RbvikW'— 
BLINDING  OP  Fact. 

There  being  substantial  evidence,  not  oppos- 
ed to  any  law  of  nature,  to  support  the  finding 
that  a  county  collector  did  not,  as  claimed,  send 
scrip  with  chedcB  to  the  county  treasurer,  it  will 
be  upheld. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  3979-3981 ;  Dec.  Dig.  «=» 
1010(1).] 


Appeal  from  Circuit  Court,  Clay  County; 
J.  F.  Gautney,  Judge. 

Proceedings  by  C.  A.  CarglU  against  J. 
B.  Matthews.  From  an  adverse  Judgment, 
defendant  appeals.    Affirmed. 

F.  G.  Taylor,  J.  L.  Taylor,  and  G.  B.  Oliver, 
all  of  Corning,  for  appellant  L.  Hunter  and 
Spence  &  Dudley,  all  of  Plggott  for  appellee. 

HART,  J.  Section  7174  of  Kirby's  Digest 
provides  that,  whenever  any  error  shall  be 
discovered  in  the  settlement  of  any  county 
officer  made  with  the  county  court  it  shall 
be  the  duty  of  the  court,  any  time  within 
two  years  from  the  date  of  such  settlement, 
to  reconsider  and  adjust  the  same. 

J.  E.  Matthews  was  sheriff  and  collector 
of  Clay  county '  from  October  31,  1910,  to 
October  31,  1914.  During  that  time  C.  A. 
Carglll  was  treasurer  of  the  county.  On 
July  18,  1913,  Matthews  filed  a  settlement 
as  collector  in  the  county  court  and  his 
settlement  was  duly  approved  by  the  court 
It  was  shown  that  he  had  paid  to  the  county 
treasurer  all  the  funds  with  which  be  was 
chargeable  as  collector.  On  February  S.  1916, 
Carglll  filed  his  petition  in  the  coimty  court 
under  the  section  of  the  statnte  above  re- 
ferred to,  and  asked  that  tlte  settlement  of 
Matthews  as  collector  be  reconsidered  and 
adjusted.  Certain  alleged  errors  in  the  set- 
tlement were  specifically  named  in  the  peti- 
tion. The  county  court  opened  the  settle- 
ment for  the  purpose  of  correcting  errors  in 
It  and  caused  a  restatement  of  the  collector's 
account  to  be  made.  Judgment  was  rendered 
against  Matthews  for  the  amount  found  to  be 
due,  and  Matthews  appealed  to  the  drcait 
court 

The  circuit  court,  after  hearing  the  testi- 
mony, restated  the  account  of  Matthews.  It 
found  tn  his  favor  In  regard  to  certain  al- 
leged errors  and  against  him  as  to  certain 
others.  The  circuit  court  found  that  Mat- 
thews as  collector  was  indebted  to  Clay  coun- 
ty in  the  sum  of  $5,980.21,  and  Judgment 
was  rendered  against  him  and  his  bondsmen 
for  that  amount  The  case  is  brought  before 
us  by  appeal. 

[1,2]  It  is  well  settled  in  this  state  that 
when  a  case  is  tried  before  a  court  sitting 
as  a  Jury,  the  court's  findings  of  fact  are 
as  conclusive  on  appeal  as  the  verdict  of  a 
Jury.  This  is  conceded  to  be  the  law  by  coun- 
sel for  Matthews,  but  they  contend  that  the 
rule  is  different  when  the  trial  court  is  prop- 
erly the  trier  of  the  facts.  This  court  has 
ruled  adversely  to  their  contention.  When 
the  law  makes  the  circuit  Judge  the  trier 
of  facts  in  cases  to  which  the  constitutional 
right  of  trial  by  Jury  does  not  extend,  the 
same  presumption  attends  his  findings  as 
when  a  Jury  is  waived  by  the  parties.  Jones 
V.  GUdewell,  53  Ark.  161.  17  S.  W.  723,  7 
L.  R.  A.  831 ;  Schuman  r.  Sanderson,  73  Ark. 
187,  83  8.  W.  940;    Williams  v.  Buchanan, 
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86  Ark.  269,  110  S.  W.  1024.  The  reason  Is 
that.  In  cases  tried  at  law,  we  only  review  for 
errors.  In  chancery  cases  there  Is  a  trial 
de  novo  in  this  court,  and  the  findings  of 
facta  made  by  a  chaxtcellor  are  persnaalTe 
merely.  The  circuit  court  found  the  issues 
of  t&ctB  against  Matthews,  and,  under  the 
settled  rules  of  this  court,  if  there  is  any 
evidence  of  a  substantial  character  to  sus- 
tain the  findings  of  fact  made  by  the  trial 
court,  it  is  our  duty  to  uphold  them.  On  cer- 
tain of  the  errors  alleged  against  Matthews 
the  court  found  in  Ills  favor,  and,  inasmuch 
as  no  appeal  was  taken  by  the  county,  the 
testimony  in  regard  to  these  items  need  not 
be  abstracted,  and  no  further  reference  need 
be  made  to  them.  The  correctness  of  the 
Jndgment  of  the  circuit  court  against  Mat- 
thews depends  upon  whether  or  not  Matthews 
sent  to  Cargill,  as  treasurer,  a  package  of 
scrip  amounting  to  $6,000.  TbiB  is  conceded 
by  counsel  for  Iioth  parties. 

Matthews  testified  that  on  the  7th  day  of 
May,  1913,  he  sent  GargiU  the  sum  of  $14,700 
by  registered  letter;  tliat  $8,700  of  this 
amount  was  in  bank  checks  of  various  de- 
nominations, and  $6,000  of  it  was  in  county 
scrip  of  various  amounts,  from  60  cents  to 
$125  or  more.  Matthews  testified  positively 
tbat  he  got  most  of  tills  scrip  from  the  two 
banks  in  the  town  of  Coming,  and  that  he 
and  his  deputy  chedced  it  over  in  his  office, 
and  that  his  deputy  then  placed  the  checks 
and  the  scrip  in  an  envelope  and  went  over 
to  the  post  office  to  mail  it.  His  deputy 
corroborated  him  in  this  testimony.  He  stat- 
ed tliat  they  went  over  the  list  of  scrip  care- 
fully and  checked  it  up,  and  that  after  the 
bank  checks  and  scrip  were  placed  In  an  en- 
velope he  addressed  the  env^ope  to  C.  A.  Car- 
gill  at  Plggott,  in  Clay  county.  Ark.,  and  car- 
ried it  to  the  post  office,  where  the  letter  was 
registered. 

An  attorney  in  the  town  of  Coming  testi- 
fied that  he  was  working  in  the  county  clerk's 
office  at  Corning  in  May,  1913 ;  that  the  coun- 
ty clerk's  office  was  }ust  across  the  tiall  from 
the  collector's  office;  that  he  went  into  the 
collector's  office  in  May,  1913,  and  the  deputy 
sheriff  called  his  attention  to  a  package  con- 
taining $6,000  of  county  scrip  that  he  was 
mailing  to  C.  A.  Cargill  at  Piggott  Other 
circumstances  were  Introduced  in  evidence 
wbldi  tended  to  corroborate  the  testimony  of 
Matthews  and  his  deputy.  Cargill  admitted 
receiving  a  registered  letter,  and  that  it  was 
properly  sealed,  and  did  not  apx)ear  to  liave 
been  opened  in  transit.  He  denied,  however, 
that  it  contained  $6,000  in  scrip,  or  any  other 
amount  of  county  scrip.  He  said  that  the 
remittance  contained  in  the  letter  consisted 
entirely  of  bank  checks  aggregating  the  sum 
of  $8,'r00.  His  testimony  is  corroborated  by 
that  of  S.  P.  Johnson. 

Johnson  testified  that  be  was  working  tor 


Cargill  in  the  spring  of  1913,  and  that  he  re- 
membered getting  a  registered  letter  out  of 
the  post  office  at  Piggott  for  him;  that  he 
saw  Cargill  open  the  letter,  and  noticed  some 
bank  checks  In  the  letter,  but  did  not  notice 
any  county  scrip;  that  he  thinks  he  would 
have  noticed  the  scrip  It  It  had  been  there, 
both  on  account  of  the  bulk  it  would  have 
made  and  of  the  color  being  green,  a  different 
color  from  that  of  the  paper  on  wliich  the 
checks  were  written.  Other  circumstances 
were  adduced  in  evidence  tending  to  corrob- 
orate the  testimony  of  Cargill. 

We  need  not  abstract  the  testimony  further, 
however.  As  we  have  already  seen,  under  the 
settled  rule  of  this  court,  we  must  uphold 
the  findings  of  facts  made  by  the  circuit  court 
if  tliere  is  any  substantial  evidence  to  sup- 
port them.  It  is  true  Matthews  and  two 
other  witnesses  testified  positively  that  $6,- 
000  In  county  scrip  was  placed  in  a  sealed  en- 
velope with  some  bank  checks  and  mailed  to 
Cargill.  It  is  also  shown  tliat  a  registered 
letter  containing  the  bank  checks  was  receiv- 
ed by  Cargill,  and  that  the  envelope  did  not 
appear  to  have  been  broken  open.  Cargill 
and  Johnson  admitted  that  the  letter  was 
received,  and  that  it  did  not  appear  to  have 
been  broken  open,  but  they  denied  that  the 
scrip  was  in  the  letter. 

The  undisputed  testimony  that  the  letter 
did  not  appear  to  have  been  broken  open  dur- 
ing transit,  and  the  testimony  of  Matthews 
and  others  to  the  effect  that  the  scrip  was 
placed  In  the  letter,  does  not  demonstrate 
beyond  controversy  that  the  findings  of  fact 
by  the  circuit  court  were  based  upon  what 
is  untrue  and  what  could  not  be  true,  and 
that  on  this  account  the  court  should  have 
found  tor  Matthews  as  a  matter  of  law.  At 
most,  their  testimony  only  furnished  a  strong 
argument  against  the  credibility  of  the  tes- 
timony of  Cargill  and  his  witnesses  and  in 
favor  of  the  credibility  of  Matthews  and  his 
witnesses.  This,  however,  is  as  far  as  the 
record  authorizes  us  to  go.  The  testimony  of 
the  witnesses  on  both  sides  related  to  mat- 
ters, situations,  and  conditions  which  might 
or  might  not  have  existed.  The  testimony 
of  Cargill  and  Johnson  that  the  scrip  was 
not  in  the  letter  when  they  received  it  tend- 
ed to  contradict  the  testimony  of  Matthews 
and  his  witnesses  and  to  establish  the  fact 
that  they  did  not  send  the  scrip  to  Cargill. 
The  circuit  court  was  the  sole  Judge  of  the 
credibility  of  the  witnesses,  and  it  made  an 
express  finding  of  fact  that  Cargill  did  not 
receive  the  scrip.  The  testimony  upon  which 
this  finding  was  based  is  not  opposed  to  any 
unquestioned  law  of  nature  but,  if  believed 
by  the  court,  was  sufficient  to  warrant  its 
findings.  St.  L.  S.  W.  Ry.  Co.  v.  Bllenwood, 
185  S.  W,  768. 

It  follows  that  the  Judgment  most  be  af- 
firmed. 
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(Art. 


LUCE  et  al  t.  ABEANSAS  BRICK   & 

MFG.  CO.    aHoa.  146,  184.) 

(Supreme  Court  of  Arkansas.     Sept  26,  1016. 

DinentiiiK  Opinion,  Oct  0,  1916.) 

1.  PtKADiNo  <S=»362(2)— Causes  of  Aonoir  — 
Stkikiko  Oct— Stattit*. 

In  a  snit  by  a  brick  manufacturing  com- 
pany, alleging  as  the  first  cause  of  action  that 
It  bad  been  induced  to  enter  into  a  contract  in 
reliance  upon  defendant's  false  representations 
tbat  it  could  bum  brick  for  less  than  60  cents 
per  thousand,  and  for  a  second  cause  of  action 
that  defendant  had  breached  the  contract  by 
carelessly  burning  the  brick  so  as  to  render 
them  entirely  worthless,  to  plaintifTs  damage, 
plaintiff's  granted  instruction  tbat  only  the 
issue  of  negligence  set  up  in  the  second  cause  of 
action  be  submitted  to  the  jury  was  tantamount 
to  an  abandonment  of  that  cause  of  action, 
and,  where  the  court  also  directed  a  verdict 
for  the  defendant  on  the  first  cause  of  action, 
the  legal  effect  of  such  rulings  was  to  permit  the 
plaintiff  to  strike  its  first  cause  of  actioii,  as 
expressly  authorized  by  Kirby's  Dig.  {  60iSO. 

[Ed.  Not& — For  other  cases,  see  Pleading, 
Century  Dig.  {{  1148-1161 ;  Decennial  Dig.  «=> 
362(2).] 

2.  Appeai,  AMD  Ebbob  (8=>1042(4)— Habioass 
Ebbob— Stbikino  Cause  of  Action. 

The  instruction  to  find  for  the  defendant  on 
plaintiff's  first  cause  of  action  removed  all  prej- 
udice that  could  have  resulted  to  defendant  from 
the  refusal  to  strike  such  cause. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4113;  Dec.  IMg.  «=» 
1042(4) ;   Pleading,  Cent  Dig.  {§  1144,  1172.] 

3.  Appeai.  and  Ebbob  «=9l052(2)— Habmusss 
Ebbob  —  Concldsion  —  Facts  FoBiaNO 
Basis. 

In  a  suit  alleging  defendant's  breach  of  a 
contract  to  burn  brick  for  less  than  50  cents 
per  thousand,  by  negligently  burning  brick  so 
as  to  render  them  worthless,  to  plaintifTs  dam- 
age in  the  amount  spent  for  labor  and  ma- 
ter.ial  and  the  value  of  the  brick  destroyed,  tes- 
timony of  plaintiff's  witness  tbat  after  entering 
into  tilie  contract  he  had  done  everything  re- 
guested  to  be  done  in  the  performance  thereof, 
was  not  prejudicial  as  stating  a  conclusion, 
where  the  witness  detailed  the  facts  from  which 
the  jury  could  determine  whether  the  contract 
had  been  performed  by  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4172;  Dec.  Dig.  <8=3 
1052(2).] 

4.  CoNTBACTS  9=3846(8)— Action  fob  Bbeach 
— Issues— Evidence. 

In  a  suit  for  breach  of  contract  where 
plaintiff  alleged  that  it  had  performed  all  things 
required  of  it  by  the  contract,  and  defendant 
specifically  denied  such  allegation,  and  nfflrma- 
tively  alleged  that  plaintiff  failed  to  perform 
its  part  of  the  contract  and  prevented  defendant 
from  performance  to  its  damage,  it  was  com- 
petent for  the  plaintiff  to  show  whether  it  had 
complied  with  its  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {§  1731-1735 ;   Dec.  Dig.  <s=»346(8).) 

6.  Witnesses  ®=>255(2)  —  REFBEsaiNa  Mem- 

OBT— Registeb. 
In  such  suit,  where  a  witness  for  the  plain- 
tiff testified  that  he  kept  a  daily  register  of 
what  occurred  at  the  plant  while  the  parties 
were  operating  under  the  contract,  he  was 
properly  permitted  to  ase  the  register  only  to 
refresh  his  memory  in  testifying  as  to  what  was 
done  by  defendant  after  coming  to  the  plant 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Dec.  Dig.  <8=>255(2).] 


0.  OoRTSAOTs  ®=>322(2)— AonoN  VOB  Brbacb 

— EVIDKNCB. 

A  witness  for  the  plaintiff  was  properly 
permitted  to  state  that  a  partner  of  defendant's 
firm  while  the  brick  were  being  barned  told  him 
that  unless  coal  was  put  in  them  it  could  not 
be  done,  as  it  was  competent  on  the  issue  of 
the  violation  of  the  coi)tract  and  negligence  in 
the  manner  of  burning  the  brick. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  1801;    Dec.  Dig.  «=»322(2).] 

7.  Contracts  «=»322(2)— Action  tob  Bbkacb 
—Evidence. 

In  such  suit,  there  was  no  error  in  permit- 
ting a  witness  for  plaintiff  to  testiiCy  that  2.100 
degrees  of  heat  would  have  barned  the  brick, 
as  such  testimony  was  relevant  on  the  issue  of 
negligence. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Ooit  Dig.  I  1801 ;    Dee.  Dig.  «=3322(2).] 

8.  CoNTBAOTS  «=a8B(Kl)— Action  fob  Bbkacb 

— VbbDICX — SUFFICIENOT   OF   EVIDENCE. 

In  a  suit  for  the  breach  of  defendant's  con- 
tract to  bum  brick,  and  for  its  negligent  per- 
formance thereof  to  plaintiff's  damage,  evidence 
htitd  to  support  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1819,  1822.  1823 ;    Dec.  Dig.  <8=> 

9.  EviDBNCB  «=>397(1)— Paxoi.  Evidence  — 

CONTBACT. 

A  written  contract  unambiguous  in  its  terms 
cannot  be  changed  by  oral  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {|  1756,  1763-1766;  Dec.  Dig.  «3> 
397(1).)  •»•  Ni— 

10.  OoNTRAon  «=»201  —  Daxaoes  «s>S9  — 
CoMSTBUCnON— Pebfobkanoe. 

In  a  suit  for  breach  and  negligent  perform- 
ance of  a  contract  whereby  the  plaintiff  was 
to  set  up  kilns,  install  machinery,  furnish  fuel, 
etc.,  and  defendant  was  to  burn  at  least  5 
kilns  of  brick,  and  as  many  as  12  if  required  by 
plaintiff,  so  that  they  would  be  merchantable 
and  acceptable  in  the  local  market  at  a  cost  of 
less  than  60  cents  per  thousand  for  burning, 
providing  tliat  on  failure  to  demonstrate  su<£ 
cost  the  plaintiff  would  not  be  bound  to  pay 
the  contract  price  for  the  use  of  the  process, 
defendant  in  burning  the  bricks  to  demonstrate 
the  cost  was  bound  to  bum  merchantable  brick 
if  able  to  do  so  by  such  process,  whether  the 
cost  was  more  or  less  than  60  cents  per  thou- 
sand ;  and,  where  it  negligently  cut  off  the  heat 
and  rendered  the  bricks  bnmed  worthless,  it 
was  liable  for  the  damages  which  plaintiff's 
evidence  should  establish. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §8  906-912;  Dec.  Dig.  (S=»201;  Dam- 
ages, Cent  Dig.  {§  260-284;    Dec.  Dig.  «=>39.] 

11.  Damages  «=»123— Meast>bx  —  Bbeach  of 

CONTBACr. 

Upon  the  defendant's  negligent  performance 
of  such  contract  by  cutting  off  the  fires  before 
the  kilns  were  burned  and  rendering  the  brick 
worthless,  in  view  of  the  fact  that  the  plaintiff 
had  paid  for  all  the  labor  and  material  fur- 
nished and  for  the  fuel,  etc.,  defendant  was  lia- 
ble in  damages  for  the  minimum  price  of  tlie 
amount  of  otherwise  merchantable  brick  de- 
stroyed in  the  burning. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  820-325 ;    Dec.  Dig.  «s>12a] 

Kirby  and  Smith,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; O.  W.  Hendricks,  Judge. 

Suit  by  the  Arkansas  Brick  &  Manufactur- 
ing Company  against  Grafton  E.  Luce  and 
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otben,  with  cross-tomplalnt  by  defendants. 
Judgmoit  for  plalutiS,  and  defendants  ap- 
peal.   Affirmed. 

The  appellee  Is  a  corporation  engaged, 
among  other  things,  In  the  manufacture  of 
brick,  at  Uttle  Rock,  Arls.  Appellant  is  a 
partnership,  of  Chicago,  having  the  ezcluslTe 
sales  agency  for  what  is  designated  as  the 
'l^ambert  Process"  of  burning  day  products, 
which  will  hereafter  be  designated  as  the 
"process." 

Ou  the  17th  of  June,  1914,  appellee  and  ap- 
pellant entered  Into  a  written  contract  by 
which  appellant  agreed  to  Install  the  process 
and  bum  for  the  appellee  at  least  5  kilns  of 
btlcic,  and  as  many  as  12  kilns  if  the  appellee 
demanded  it  The  appellant  also  agreed  to 
furnish  experts  'who  were  familiar  with  In- 
stalling the  process  and  burning  the  brick. 
Appellant  was  to  furnish  certain  personal 
property,  designated  as  "equipment." 

The  appellee  was  to  pay  the  experts  fur- 
nished by  the  appellant  $500  per  month  while 
the  brick  was  being  burned.  On  completion 
of  the  burning  of  6  merchantable  kilns  of 
dar  products,  acceptable  in  the  local  market, 
appellee  agreed  to  purchase  the  rl^t  to  use 
the  process  and  to  pay  therefor  the  sum  of 
$12,600.  Appellee,  under  the  contract,  was 
to  pay  all  the  expenses  of  transportation  of 
the  process  and  equipment,  and  to  furnish  all 
the  steam,  fuel,  and  labor,  and  to  set  up  the 
kilnB  of  clay  products  for  burning  according 
to  the  plans  and  spedflcations  furnished  by 
the  appellant. 

Under  the  contract  the  appellant  was  not 
to  be  responsible  for  the  mistakes  or  mis- 
bums  by  the  agents  of  the  burner  of  the  ap- 
pellee, nor  for  any  failure  of  oil  supply.  It 
was  mutually  agreed  that  If  the  fuel  cost  of 
burning  the  brick  exceeded  60  cents  per 
thousand  brick,  appellee  would  not  be  re- 
quired to  pay  the  purchase  money  for  the 
rl£ht  to  use  the  process.  There  were  other 
provisions  of  the  contract  which  It  Is  not 
material  to  state. 

Appellee  sued  the  appellant,  alleging,  as 
its  first  cause  of  action,  that  it  had  been  In- 
duced to  enter  Into  the  contract  by  reason  of 
the  representations  of  appellant  that  It  could 
bum  brick  for  less  than  60  cents  per  thou- 
sand brick;  that  the  representations  were 
false,  and  that  appellee  relied  upon  them,  to 
Its  damage  In  the  stmt  of  $8,405. 

And  for  a  second  cause  of  action  appellee 
alleged  that  the  appellant  bad  "committed  a 
breach  of  contract  by  carelessly  and  negli- 
gently burning  the  brick  so  as  to  entirely 
spoil  and  ruin  them  and  reader  than  worth- 
less" ;  that  appellant  "carelessly,  negligently, 
and  wrongfully  turned  off  the  fire  and  heat 
for  the  purpose  of  misleading  and  defrauding 
the  appellee  in  an  effort  to  make  It  appear 
that  the  plaintiff's  brick  could  be  burned  by 
tlie  process  at  a  cost  not  to  exceed  60  cents 
per  thousand" ;  that  by  the  careless,  negligent, 
and  wUlful  breach  of  the  contract  the  appel- 


lee k)st  the  amount  expended  by  it  for  ma- 
terial and  labor,  as  well  as  the  value  of  the 
brick  destroyed,  to  the  damage  of  the  appel- 
lee In  the  sum  of  $8,405,  for  Which  It  prayed 
Judgment. 

The  appellant  moved  to  dismiss  the  com- 
plaint for  misjoinder  of  causes  of  action, 
and  also  moved  to  have  appellant  elect  as  to 
causes  of  action.  Appellant  also  demurred 
to  the  complaint.  The  court  overruled  these 
motloits  and  the  demurrer. 

The  appellant  filed  an  answer,  admitting 
that  It  had  entered  Into  the  contract,  but  de- 
nying the  other  material  allegations  of  the 
complaint,  and  setting  up  specifically  that  it 
had  compiled  with  the  contract  ou  Its  part, 
specifying  the  particulars,  and  that  appellee 
had  wholly  failed  to  perform  the  contract 
upon  its  part,  specifying  the  particulars,  and 
alleging  that  by  reason  of  appellee's  failure 
to  perform  the  contract  on  Its  part  the  appel- 
lant was  prevented  from  carrying  out  the 
contract  It  alleged  that  It  had  been  dam- 
aged in  the  sum  of  $12,500.  The  appellee 
Introduced  the  contract,  which  contained  the 
provisions  above  set  forth. 

W,  W.  Dickinson,  for  the  appellee,  testified, 
among  other  things,  that  Mr.  Luce,  for  the 
appellant,  made  certain  representations  to 
the  effect  that  he  could  bum  the  brick  by 
the  process  for  less  than  60  cents  a  thou- 
sand; that  the  clay  in  Chicago  was  very 
much  of  the  same  character  as  the  clay  at 
appellee's  plant;  that  be  had  taken  brick 
from  appellee's  plant  and  had  burned  them  In 
Chicago  under  the  process  and  knew  what 
he  was  talking  about;  and  other  representa- 
tions to  the  effect  that  he  had  used  the  pro- 
cess at  several  places  successfully.  Appel- 
lant duly  excepted  to  the  ruling  of  the  court 
In  permitting  this  testimony. 

There  was  testimony  introduced  on  behalf 
of  the  appellee,  over  the  objection  of  appel- 
lant, tendlng^to  prove  that  the  appellee  had 
performed  the  contract  on  Its  part,  and 
specifying  the  particulars  tending  to  show 
that  it  had  carried  out  Its  contract.  The  tes- 
timony on  behalf  of  the  appellee  further 
tended  to  show  that  In  order  to  burn  its 
kilns  of  brick  so  as  to  make  them  merchanta- 
ble It  was  necessary  that  there  should  be 
from  2,000. to  2,125  degrees  of  heat;*  that  the 
degree  of  heat  was  measured  by  an  instru- 
ment placed  in  the  kiln  which  was  called  a 
pyrometer;  that  appellant's  agent  in  cliarge 
of  the  burning  turned  off  the  fire  when  the 
pyrometer  registered  1,640  degrees.  Appel- 
lee called  the  agent's  attention  to  the  fact 
that  the  pyrometer  did  not  show  a  sufilcient 
degree  of  heat  to  bum  the  brick  properly, 
and  he  said  that  the  Instrument  was  broken 
and  was  not  registering  correctly. 

There  was  testimony  on  behalf  of  the  ap- 
pellee tending  to  show  that  when  appellant's 
agent  had  burned  oil  enough  to  reach  the 
contract  price  that  he  turned  It  off  and  quit : 
that  if  appellant  bad  k^t  on  the  oil  suffi- 
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dent  to  raise  the  temperature  of  tbe  brick,  to 
2,100  degrees  the  kilns  wonld  have  been  snc- 
cessfully  burned  and  merchantable  brick  pro- 
duced.   A  witness  testified: 

"I  think  if  they  bad  held  back  on  those  fires 
aboat  five  hours  they  would  have  burned  the 
brick.  Mr.  Luce  eot  out  of  line  when  be  start- 
ed to  do  UDder  the  same  conditions  he  did  in 
Chicago,  and  the  conditions  varied,  and  he  was 
up  in  the  air.  I  think  when  he  burned  enough 
oil  to  reach  the  contract  price  be  quit  on  No. 
1  and  8.  I  was  standing  there  when  Mr.  Are- 
good  was  blowing  the  kiln,  and  I  said,  'If  you 
are  going  to  do  that  there  is  not  any  use.'  In 
the  first  kiln  there  was  burned  about  10V&  gal- 
lons of  oil,  and  the  second  about  30  gallons, 
maybe  35.  If  they  had  not  turned  it  off  I 
think  the  result  would  bare  been  different," 

One  of  appellant's  bride  burners  was  asked 
why  be  posed  as  a  brick  burner  when  he 
could  not  bum  the  brick,  and  be  replied: 

"I  am  under  orders  just  like  you  are,  and 
when  I  burn  so  much  I  have  to  quit" 

This  brick  burner  was  also  a  witness  for 
appellant,  and  testified  on  croBS-examina- 
tlon  that  appellant  wanted  to  demonstrate 
that  it  could  bum  the  bride  for  leas  than 
60  cents  a  thousand.  At  tlie  time  they 
were  bamlng  the  brick  witness  did  not  pay 
any  attention  to  the  oil  until  the  kiln  was 
burnt  He  had  been  burning  brick  by  oiL 
About  1,730  degrees  of  heat  was  generated 
on  the  bottom  of  the  first  Idln.  If  they 
had  burned  more  oil  the  heat  would  have 
overrun  2,000  degrees.  The  reason  they  did 
not  get  over  2,000  degrees  of  heat  was  be- 
cause they  did  not  use  enough  oiL  They 
could  have  used  that  amount  of  oil  by  contin- 
uing to  supply  it  in  those  kilns,  but  witness 
did  not  think  it  was  necessary,  and  cut  it 
ott  because  be  thought  enough  heat  had  been 
supplied. 

On  the  other  hand,  there  waa  testimony 
tending  to  prove  that  appellant  would  have 
carried  out  its  contract  if  appellee  had  in- 
stalled certain  machinery,  made  certain 
changes  in  the  pulleys,  furnished  hard  coal 
screenings  and  plenty  of  fuel,  and,  further- 
more, if  there  had  not  been  excessive  rain- 
fall. 

Over  the  objection  of  the  appellant,  appel- 
lee was  permitted  to  prove  that  the  cost  of 
merchantable  or  p.roperly  burned  brick  was 
from  $6  to  $10  per  thousand,  and  there  was 
evidence  tending  to  show  that  appellee's  loss 
on  account  of  the  brick  not  being  properly 
burned  was  $7,422. 

The  court,  at  the  Instance  of  the  appellee, 
and  over  the  objection  of  appellant.  Instruct- 
ed the  Jury  as  follows: 

"Tou  are  instructed  that  on  the  17th  day  of 
June,  1914,  the  plaintiff  and  defendants  entered 
into  a  contract,  by  the  terms  of  which,  among 
other  things,  it  was  agreed  that  the  defendants 
should  bum  not  less  than  5  and  not  more  than 
12  kilns  of  day  products  by  the  Lambert  pro- 
cess at  the  plaintiff's  plant  near  the  dty  of 
Little  Bock,  and  if  the  fuel  cost  of  burning  said 
kilns  should  not  exceed  60  cents  per  1,000 
bricks,  the  plaintiff  was  to  pay  to  the  defend- 
ants, among  other  things,  $12,500  for  the  use 
of  said  process ;   but  if  th«  fuel  cost  of  burning 


said  kilns  should  exceed  60  cents  per  1,000 
brick,  then  the  contract  in  that  respect  was  to 
be  terminated,  and  the  plaintiff  was  not  to  pay 
any  part  of  said  $12,600.  Tou  are  instructed 
that  in  burning  the  Idlna  of  brick  mider  the 
contract  for  the  purpose  of  determining  whether 
the  fuel  cost  should  exceed  or  be  less  than  50 
cents  per  thousand  brick,  the  defendants  were 
bound  to  act  in  good  faith  and  to  bum  mer- 
chantable brick  acceptable  in  the  local  market 
if  they  were  able  to  do  so  by  the  use  of  the 
Lambert  process.  If,  therefore,  you  find  from 
the  evidence  that  defendants  could  have  bnmed 
merchantable  brick  acceptable  in  the  local  mar- 
ket by  the  use  of  the  Lambert  process,  but  that, 
instead  of  completing  the  burning  of  said  brick, 
they  carelessly  or  negligently  cut  short  the 
supply  of  oil  and  turned  out  the  fires  before 
the  kilns  were  burned,  and  thereby  ruined  the 
kilns  so  that  the  brick  were  wortluess,  and  in- 
flicted a  loss  upon  plaintiff,  Oien  your  verdict 
should  be  for  the  plaintiff,  on  this  issue,  for 
the  amount  of  the  dam^ie  which  the  evidence 
may  show  it  sustained." 

The  Jury  returned  a  verdict  in  favor  of 
the  appellee  for  $4,436,  and  from  a  judgment 
entered  for  that  sum  this  appeal  has  been 
duly  prosecuted.  Such  other  facts  as  may  be 
necessary  will  be  stated  in  the  opinion. 

Mehatty,  Reid  &  Mebaffy,  of  Uttle  Rock, 
and  A.  P.  Olark,  Matsmi,  of  Chicago,  111.,  for 
appellants.  Coleman  &  Lewis,  of  Uttle  Rode, 
for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1,  2]  I.  Appellant  contends  that  the 
court  erred  in  overruling  its  motion  to  re- 
quire appellee  to  elect  between  inconsistent 
causes  of  action  and  In  overruling  its  demur- 
rer to  the  complaint,  which  embraced  incon- 
sistent causes  of  action,  and  in  admitting 
testimony  as  to  alleged  false  representations 
made  by  one  of  the  partners  before  the  con- 
tract was  entered  into.  Appellee,  in  its  pray- 
er for  instruction,  whldi  the  court  granted, 
only  asked  that  the  issue  of  negligence  set 
up  in  its  second  cause  of  action  be  submit- 
ted to  the  jury.  This  was  tantamount  to  an 
abandonment  by  the  appellee  of  its  alleged 
cause  of  action  for  deceit  and  fraud.  The 
court  expressly  instructed  the  Jury,  at  the 
request  of  the  appellant,  "to  find  in  favor  of 
the  defendants  [appellant]  on  the  first  cause 
of  action." 

The  legal  effect  of  these  rulings  of  the 
court  was  to  permit  appellee  to  strike  tmm 
the  complaint  its  cause  of  action  for  deceit 
and  fraud,  and  to  withdraw  that  issue  en- 
tirely from  the  Jury.  This  is  expressly  au- 
thorized by  section  6080  ot  Kirby's  Digest 
But  even  if  the  first  cause  of  action  had  not 
thus  been  stricken  out,  the  instruction  to  find 
affirmatively  for  the  appellant  on  the  first 
cause  of  action  removed  all  possible  preju- 
dice that  could  have  resulted  to  appellant 
from  a  consideration  by  the  Jury  of  this  issue. 

[3]  II.  Objection  is  urged  to  various  rul- 
ings of  the  court  in  the  admission  ef  testi- 
mony: 

(a)  Witness  W.  W.  Dickinson  was  asked 
by  appellee  this  question,  "After  entering  In- 
to the  contract  what  did  you  do  in  the  per- 
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formance  of  It?"  and  answered,  "S^TeIy thing 
tbat  he  requested  to  be  done."  After  making 
the  above  answer,  witness  detailed  the  things 
that  were  done  by  him  In  the  performance 
of  the  contract.  There  was  no  prejudicial 
error  In  witness  stating  his  conclusion,  since 
he  detailed  the  facts  upon  which  the  Jury 
could  determine  whether  or  not  the  con- 
tract had  been  performed  by  the  appellee. 

[4]  It  was  competent,  under  the  Issues 
Joined,  for  the  appellee  to  show  whether  or 
not  It  bad  compiled  with  Its  contract.  Appel- 
lee alleged  "that  it  had  performed  all  things 
required  of  it  by  the  contract."  This  allega- 
tion was  spedflcally  denied  by  the  appellant. 
Furthermore,  appellant  afflrmatlvely  alleged 
that  appellee  "failed  in  every  way  to  comply 
with  the  contract,  and  tbat  by  its  failure 
and  refusal  to  perform  the  contract  It  pre- 
vented the  defendants  frcMn  carrying  out  the 
contract."  And  appellant  alleged  tbat  It  had 
been  damaged  In  the  sum  of  $12,600  "by  rea- 
son of  plaintiff's  violation  of  the  contract," 
and  prayed  Judgment  for  such  damages. 

[5]  (b)  W.  W.  Dickinson,  Jr.,  testified  that 
he  kept  a  daUy  register  of  what  transpired 
at  the  plant  while  the  appellee  and  the  ap- 
pellant were  operating  under  the  contract, 
He  was  asked  to  refer  to  this  for  the  pur- 
pose of  refreshing  his  memory  and  to  tell  the 
Jury  what  was  done  by  the  defendants  (a];>- 
pellant)  from  the  time  they  first  came  to  the 
plant  The  record  shows  that  the  court  in- 
structed the  Jury  "tliat  the  written  memoran- 
dum is  not  evidence  and  cannot  be  used  as 
evidence  in  the  suit,  only  to  refresh  the 
memory  of  the  witness.  The  witness  is  re- 
quired to  testify  from  what  he  knows,  not 
what  he  had  written." 

There  was  no  error  in  the  court  permitting 
the  witness  to  use  the  memoranda  for  the 
purpose  indicated,  and  the  court's  rulings  <m 
the  various  objections  along  this  line  show 
tliat  the  court  permitted  the  witness  to  use 
the  memoranda  solely  for  the  purpose  of 
refreshing  his  memory,  and  not  as  affirma- 
tive evidence. 

[t]  (c)  Counsel  for  appellant  urge  in  their 
brief  that  the  court  erred  in  permitting  W. 
W.  Dickinson,  Jr.,  to  state  what  Leggate 
said.  The  record  shows  that  the  witness 
testified  that  Leggate,  a  partner  in  the  firm 
of  appellant,  while  the  brick  were  being 
burned,  said  to  witness,  "there  was  absolutely 
no  use  in  trying  to  fool  with  our  brick  unless 
be  put  ooal  in  them;  said  it  couldn't  be 
done."  This  testimony  was  competent  on  the 
issue  as  to  whether  or  not  am)ellant  had 
violated  its  contract  and  as  to  whether  or  not 
it  was  negligent  in  the  manner  of  burning 
the  brick. 

[7]  (d)  There  was  no  error  in  permitting 
W.  W.  Diddnson,  Jr.,  to  testify  that  2400 
d^^rees  of  heat  would  luive  burned  the  bride. 
This  testimony  was  relevant  to  the  issue  of 
negligence. 

[I]  IIL  It  !■  next  contended  that  there 


was  no  evidence  to  support  the  verdict.  The 
testimony  on  this  issue  is  set  forth  in  the 
statement,  and  we  wUl  not  repeat  it  here. 
The  testimony  warranted  the  Jury  in  finding 
that  the  appeUant  was  negligent  In  not  suc- 
cessfully burning  them.  iU>Peiitint'8  attention 
was  called  to  the  fbct,  wliile  the  kilns  were 
being  burned,  that  the  pyrometer,  the  in- 
strument for  measuring  the  degrees  of  heat, 
showed  that  the  temperature  of  the  kiln  was 
not  sufficient  to  bum  merchantable  brick. 
While  appellant's  agent  in  charge  stated  tbat 
the  instrument  had  been  broken  and  was 
not  working  properly,  the  evidence  does  not 
show  that  he  made  any  demand  upon  the  ap- 
pellee for  a  new  instrument  or  tbat  he  was 
dissatiafled  with  the  pyrometer  tliat  was  be- 
ing used,  or  took  any  steps  to  obtain  anoth- 
er, and  there  was  testimony  before  tbe  Jury 
sufficient  to  warrant  the  finding  that  the  nec- 
essary temperature  to  burn  tbe  brick  so  as  to 
make  them  merchantable  was  not  produced 
because  appellEint's  agent  in  charge  of  the 
burning  negligently  turned  off  tbe  oil  used 
as  fuel,  and  thus  reduced  the  temperature 
or  prevented  the  temperature  from  reaching 
the  necessaiy  d^ree  to  properly  bum  tbe 
brick. 

The  contract  provided  that  if  the  fuel  cost 
of  burning  the  first  five  kilns,  or  any  number 
of  kilns  demanded  by  the  appellee  not  to 
exceed  12,  was  over  60  cents  per  thousand 
brick,  then  the  appellee  was  not  liable  to  the 
appellant  in  the  sum  of  |12,600  for  the  pur- 
chase price  of  the  use  of  the  process.  There 
was  sufficient  evidence  to  warrant  the  Jury 
In  concluding  that  the  necessary  degree  of 
heat  was  not  attained  because  of  the  desire 
and  effort  on  tbe  part  of  the  appellant  in 
burning  the  brick  to  keep  the  fuel  cost  with- 
in the  limit  of  60  cents  per  thousand  in  or- 
der to  secure  tbe  contract  price  for  the  use 
of  the  process. 

lY.  It  would  unnecessarily  lengthen  this 
opinion  to  set  out  the  evidence  in  detail  bear- 
ing on  the  issue  as  to  whether  or  not  the  ap- 
pellee violated  its  contract,  and  as  to  whether 
or  not  the  appellant  was  negligent  In  the 
manner  In  which  it  burnt  the  brick.  These 
were  Issues  of  fact  for  tbe  Jury,  under  the 
evidence. 

[9, 10]  V.  The  next  question  is:  Were 
these  Issues  properly  submitted?  The  con- 
tract bound  the  appellee  to  set  up  the  kilns 
and  install  the  machinery  necessary  for  the 
use  of  the  process,  according  to  the  plans 
and  specifications  to  be  furnished  by  the  ap- 
pellant, and  to  pay  for  the  services  of  the  ex- 
perts that  were  necessary  to  be  used  in  build- 
ing tbe  kilns  and  installing  the  machinery 
and  in  burning  the  brick.  Appellee  was  also 
required  to  furnish  all  necessary  steam  and 
fneL 

The  contract  bound  tbe  appeUant  to  bum 
at  least  6  kilns  of  brick,  and  not  more  than 
12  if  demanded  by  the  appellee,  and  these 
brick  were  to  be  burned.  «o  that  they  would 
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be  "merchantable,  acceptable  In  the  local 
market"  If  the  cost  of  burning  these  was 
less  than  50  cents  per  thousand,  then  appel- 
lee was  to  pay  the  sum  of  $12,500  for  its 
right  to  the  use  of  the  process,  according 
to  the  terms  of  the  contract ;  but  If  the  cost 
of  burning  the  brick  exceeded  50  cents  per 
thousand,  then  appellee  was  not  required  to 
make  the  payments. 

As  we  construe  the  contract,  it  absolutely 
bound  the  appellant  to  bum  as  many  as  12 
kilns  of  merchantable  brick  if  the  appellee 
demanded  that  many  to  be  burned.  It  bound 
appellant  to  burn  these  kilns  so  as  to  make 
the  brick  merchantable  whether  the  fuel  cost 
exceeded  50  cents  per  thousand  brick  or  not 

The  contract.  In  these  respects,  is  unam- 
biguous, and  DO  oral  testimony  could  be  per- 
mitted to  change  its  express  terms.  The 
language  of  the  contract  itself  shows  that  the 
parties  to  It  did  not  contemplate  that  there 
should  be  any  experimenting  to  determine 
whether  or  not  merchantable  brick  could  be 
burned  by  the  process.  That  they  could  be 
so  burned  was  treated  by  the  parties  as  a 
certainty.  The  only  uncertainty  contemplat- 
ed by  the  parties  was  as  to  the  fuel  cost  of 
the  burning  so  as  to  make  the  brick  mer- 
chantable. This  they  treated  as  uncertain, 
and  hence  the  contract  only  bound  appellee 
to  pay  the  purchase  price  ($12,500)  for  the  use 
of  the  process  in  the  evei^t  that  the  fuel  cost 
of  burning  merchantable  brick  should  not 
exceed  50  cents  per  thousand. 

Apx>ellee,  by  its  complaint  and  evidence, 
and  its  prayer  for  instruction,  bas'  sought  to 
hold  the  appellant  liable  for  its  negligent 
failure  to  burn  the  brick.  The  appellee's 
prayer  for  instruction  was  predicated  upon 
the  issue  of  negligence  raised  by  the  plead- 
ings, and  it  correctly  declared  the  law  ap- 
plicable to  the  evidence  adduced  on  that  Is- 
sue. 

[11]  The  instruction,  among  other  tilings 
as  to  the  measure  of  damages,  told  the  Jury 
that  if  appellant  negligently  cut  off  the  sup- 
ply of  oil  and  turned  out  the  flres  before 
the  kilns  were  burned  and  the  kilns  were 
thereby  ruined  so  that  the  brick  were  worth- 
less, then  their  verdict  should  be  for  the 
plaintiff  for  the  amount  of  damage  which  the 
evidence  showed  that  the  appellee  had  sus- 
tained. 

Counsel  for  appellant  urge  that  this  por- 
tion of  the  instruction  fixed  an  erroneous 
measure  of  damages.  The  Instruction  told 
the  jury  that  if  they  found  in  favor  of  the 
appellee  on  the  issue  of  negligence  their  ver- 
dict should  be  for  the  amount  of  damage 
which  the  evidence  showed  that  the  appellee 
had  sustained.  There  was  evidence  tending 
to  prove  that  appellee  lost,  by  reason  of  the 
failure  to  bum  the  kilns,  a  total  of  1,237 
thousand  brick ;  that  the  minimum  price  for 
merchantable  brick  was  $6  per  thousand; 
that  these  brick  which  were  not  Buccessfully 
burned  by  the  process  were  worthless — a  to- 
tal loss.    If  this  Is  trae«  the  only  rule  that 


would  allow  appellee  compensation  for  the 
damage  it  had  sustained  for  the  violation  of 
the  contract  would  be  to  permit  appellee  to 
recover  the  value  of  merchantable  brick  on 
the  number  of  brick  lost  by  appellant's  fail- 
ure to  burn.  It  will  be  seen  from  this  that 
the  Jury  might  have  returned  a  verdict  for 
$7,422.  Their  verdict  for  the  loss  of  the 
brick  was  $6,000,  $522  less  than  the  actual 
loss,  according  to  the  testimony  adduced  on 
b^alf  of  the  appellee.  The  instruction  was 
correct  in  fixing  the  measure  of  damages  at 
the  "loss  whic^  appellee  had  sustained." 

Appellant  contends  that  the  instruction 
permitted  the  Jury  to  give  appellee  damages 
not  only  for  the  material  and  money  expend- 
ed by  it,  but  also  for  the  increased  value  of 
the  manufactured  brick.  Under  the  contract 
appellee  was  to  pay  for  all  the  labor  and 
material  furnished,  and  there  was  testimony 
which  would  at  least  warrant  the  finding  by 
the  Jury  that  appellee  had  performed  its  con- 
tract In  this  as  well  as  in  other  respects. 
The  Jury  having  so  found,  appellee  was  en- 
titled, under  the  law  and  the  evidence,  to 
have  the  appellant  perform  its  contract  by 
the  burning  of  merchantable  brick.  In  other 
words,  the  Jury  were  warranted  in  finding 
that  if  appellant  had  performed  the  contract 
on  its  part,  then  appellee  would  have  bad  on 
hand  merchantable  brick  manufactured  at  its 
expense,  which,  on  the  local  market  were 
worth  more  than  the  amount  of  the  verdict 
returned  by  the  Jury.  The  total  loss  of  this 
brick  having  been  caused  by  the  negligence 
of  appellant,  as  the  Jury  found,  it  was  liable 
for  the  value  of  the  brick  so  lost  Merely 
remunerating  the  appellee  for  the  amount  it 
had  expended  for  material  and  labor  in  pre- 
paring and  burning  the  brick  would  not 
compensate  it  for  its  loss  under  the  contract 
Appellee,  under  the  contract,  was  entitled  to 
be  compensated  to  the  extent  of  the  value 
of  the  number  of  merchantiible  brick  which 
It  lost  by  reason  of  the  failure  on  the  part  of 
appellant  to  comply  with  its  contract 

It  follows  from  what  we  have  said  that  the 
verdict  was  not  excessive,  and  the  court  did 
not  err  in  refusing  prayers  for  instrurstions 
on  the  part  of  appellant  which  were  not 
in  harmony  with  the  construction  which 
the  trial  court  and  this  court  has  placed  up- 
on the  contract 

It  was  conceded  by  the  parties  that  the 
appellee  had  in  its  possession  personal  prop- 
erty of  the  appellant  of  the  value  of  $2,640. 
The  Jury,  under  the  court's  direction,  reduced 
the  verdict  in  favor  of  the  appellee  by  this 
amount  and  returned  a  verdict  for  the  bal- 
ance, for  which  Judgment  was  entered. 

The  Judgment  is  correct,  and  It  Is  therefore 
affirmed. 

SMITH,  J.  (dissenting).  I  concur  in  all 
that  is  here  said,  except  that  I  tiiink  the 
court  has  approved  an  erroneous  measure  of 
damages.  In  my  opinion  the  recovery  should 
have  been  limited  to  the<-vaIus:of  the  ma- 
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terial  used  and  tbe  money  ezi)iended  Ih'fbe 
attempt  to  manufactare  tbis  material  Into 
brick. 

Mr.  Justice  KIRBT  concurs  In  this  ylefw, 
tf  any  recovery  Is  permitted,  but  be  is  also 
of  tbe  opinion  that  no  liability  Is  shown,  and 
that  a  verdict  should  have  been  directed  in 
appellant'B  favor. 


BAKER-McGREW  CO.  v.  UNION  SEED  & 
FERTILIZER  CO.    (No.  112.) 

-(Supreme  Court  of  Arkansas.     July  3,  1916.) 

1.  EsioppEi,  €=»96— "Estoppel  hi   Pais"— 
What  Constitutes. 

An  "estoppel  in  pais"  may  arise  from  a 
transaction  in  which  a  party  has  led  another  in- 
to the  belief  of  a  particular  state  of  facts  by 
conduct  of  culpable  negligence  which  has  been 
the  proximate  cause  of  leading  and  has  led  such 
other  party  to  act  by  mistake  on  such  belief  to 
his  prejudice. 

lEd.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  {  288;   Dec.  Dig.  <S=>96, 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estoppel  in  Pais.] 

2.  Estoppel  «=>63  —  Equitablk  Estoppkl  — 
Conduct— Application  of  Payment. 

Where  the  individuals  composing  a  partner- 
ship organized  a  stock  company  composed  of 
themselves  and  others  which  took  over  part  of 
the  partnership  business,  and  the  correspondence 
between  them  and  plaintiff,  answered  on  their 
part  by  the  company,  was  calculated  to  confirm 
plaintiff's  belief  that  it  was .  thereafter  dealing 
with  the  company  as  their  successor,  and  that  it 
was  responsible  for  their  indebtedness,  and 
where  plaintiff  would  not  have  so  dealt  with  the 
company  bad  it  not  expected  that  part  of  tbe 
proceeds  was  to  be  applied  in  payment  of  the  old 
partnership  account,  there  was  an  estoppel 
against  the  company  precluding  it  from  claiming 
the  balance  due  for  seed  shipped  to  the  plaintiff 
and  applied  on  such  old  account 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Dec.  Dig.  les^eS.] 

3.  Pabtnekship  ®=943 — Trust  Compant. 

A  so-called  stock  company  composed  of  tbe 
members  of  a  former  partnership  and  others,  not 
incorporated,  but  organized  under  a  scheme 
known  as  the  Massachusetts  Trust,  was  in  effect 
no  more  than  a  "partnership." 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  60;  Dec.  Dig.  iS=>43.] 

4.  COBP0KAn0NS€=»2— Oboanization  Dndeb 

TmrsT  ScuEUE. 
A  so-called  stodc  company  composed  of  the 
members  of  a  former  partnership  and  others, 
not  incorporated,  but  organized  under  a  scheme 
known  as  the  Massachusetts  Trust,  was  not  a 
corporation, 

[Ed.  Note*— For  other  cases,  see  Corporations, 
Cent  Dig.  g  2;    Dec.  Dig.  <S=»2.] 

6.  Joint- Stock  Companies  ig=»l— Natube— 
Oboanization  Undeb  Tbust  Scheme. 
A  so-called  stock  company  composed  of  the 
members  of  a  former  partnership  and  others,  not 
incorporated,  but  organized  under  a  scheme 
known  as  the  Massachusetts  Trust,  was  not  a 
joint-stock  company. 

[Ed.  Note.— For  other  cases,  see  Joint-Stock 
Companies,  Cent  Dig.  g  1;  Dec.  Dig.  9=3l.] 

6.  Pabtnebship  ®=»157(1)— Payment  by  One 
Pabtnmi— Ratification  . 
There  can  be  no  ratification  of  one  partner's  | 
payment  of  an  individual  debt  with  partnersMp  i 


funds  or  assets  wit&out  its  consent,  where'  the 
other  partners  had  no  notice  or  knowledge  of  the 
payment 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {{  282,  285,  286,  28S-291;  Dec  Dig. 
«=>167(ll.] 

7.  Pabtnebship   <s=>141— EbtoffeI/— Pabties 

Bound. 
Where  those  in  charge  of  a  so-called  com- 
pany, in  effect  no  moie  than  a  partnership,  rep- 
resented all  the  individual  members  in  th6ir  con- 
duct of  its  affairs  and  in  the  sales  of  seed  to  a 
seed  company,  the  members  were  bound  by  tbe 
estoppel  arising  from  their  conduct 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §§  214-221;    Dec.  Dig.  «=»141.] 

Appeal  from  Clay  Chancery  Court;  Chas. 
D.  Frlerson,  Cliancellor. 

Action  by  the  Union  Seed  ft  Fertilizer  Com- 
pany against  the  Baker-McCirew  Company 
and  others,  with  cross-complaint  by  Baker- 
McQrew  Company.  Judgment  for  plaintiff, 
and  defendant  Baker-McQrew  Company  ap- 
peals.   Affirmed. 

Baker  &  McOrew,  a  partnership,  composed 
of  R.  L.  Baker  and  W.  It.  McGrew,  was  en- 
gaged in  a  general  mercantile  business  and 
operated  a  cotton  gin  at  Success,  in  Clay 
county,  until  February  1,  1912.  On  that 
date,  a  stock  company,  composed  of  R.  L. 
Baker  and  ^^'^  R.  McOrew  and  seven  others, 
was  organized  with  a  capital  stock  of  $20,000, 
$13,500  of  which  was  paid  in.  It  was  called 
Baker-McGrew  Company  and  took  over  the 
mercantile  business,  but  not  the  cotton  gin 
formerly  owned  and  operated  by  Baker  & 
McGrew.  On  March  26,  1013,  Baker  &  Mc- 
Grew borrowed  $4,000  from  the  oil  company 
and  executed  a  note  therefor  and  a  contract 
to  sell  their  cotton  seed  to  tbe  oil  company 
and  seciu'ed  the  note  by  a  second  mortgage 
on  their  gin  plant.  Baker  ft  McGrew  operat- 
ed their  gin  during  the  season  of  1913  and 
1914  and  shipped  seed  to  the  oil  company 
and.  reduced  their  indebtedness  to  about  $1,- 
000.  The  appellee  company,  hereafter  called 
the  "seed  company,"  took  over  the  business 
and  the  assets  of  the  oil  company,  including 
the  Baker  &  McGrew  mortgage.  The  Baker- 
McGrew  Company  continued  Its  credit  mer- 
cantile business  during  the  year  1914,  and. 
Baker  &  McGrew  not  being  financially  able 
to  operate  their  gin  and  purchase  cotton,  the 
Baker-McGrew  Company  in  order  to  facili- 
tate making  its  collections  bought  cotton  and 
bad  it  ginned  by  Baker  &  McGrew  at  $3.50 
per  bale  and  shipped  a  part  of  its  cotton  seed 
to  the  seed  company.  Part  of  the  proceeds 
or  the  price  of  these  seed  shipments  was 
applied  by  the  seed  company  to  the  payment 
of  the  old  account  of  Baker  &  McGrew,  and 
tbe  right  to  make  such  application  thereof 
is  the  matter  Involved  in  this  suit  and  appeal. 

The  foregoing  facts  were  alleged  In  the 
complaint,  and,  also,  that  the  Baker-McGrew 
Company  and  Baker  &  McGrew  are  in  law 
one  and  the  same  person  so  far  as  the  trans- 
actions involved  are  concerned,  and  that  the 
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seed  compsny  was  entitled  to  credit  the  sanu 
of  money  retained  from  tlie  purchase  price 
of  the  cotton  seed  on  tbe  old  debt  of  Baker 
&  McGrew;  that,  although  Baker-McGrew 
Ckimpany  pretended  to  be  an  organization  or 
stock  company  of  some  kind,  It  was  in  fact 
a  partnership  virtually  owned  and  controlled 
by  R.  li.  Baker  and  W.  R.  McOrew;  and 
that  the  sMpments  of  seed  made  to  the  seed 
company  were  in  fact  made  by  Baker  &  Mo- 
Grew,  or  on  account  of  said  partnership. 
Judgment  was  prayed  against  Baker  &  Mc- 
Grew for  a  balance  of  $264.17  claimed  to  be 
due  and  a  foreclosure  of  the  mortgage. 

The  defendants  R.  h.  Baker  and  W.  R. 
McGrew  admitted  the  execution  of  the  note, 
and  that  there  was  a  balance  due  on  it,  but 
denied  that  their  firm.  Baker  &  McGrew, 
had  shipped  any  cotton  seed  to  the  seed  com- 
pany during  the  season  of  1914  and  1915, 
or  drawn  any  drafts'  on  said  company,  and 
any  understanding  by  which  any  seed  ship- 
ped during  said  season  should  be  applied  to 
the  payment  of  their  note.  They  denied  the 
other  allegations  of  the  complaint  above 
set  out,  and  that  plaintiff  was  entitled  to  any 
credit  opon  their  debt  by  reason  of  cotton 
seed  shipped  by  Baker-McGrew  Company. 

Baker-McGrew  Company  filed  an  answer 
and  cross-complaint,  alleging  that  It  was  an 
association  with  R.  L.  Baker  and  W.  B.  Mc- 
Grew as  secretary  and  treasurer ;  the  amount 
of  its  capital  stock  and  names  of  the  other 
seven  stockholders;  that  Baker  &  McGrew 
was  a  partnership  composed  of  R.  L.  Baker 
and  W.  R.  McOrew;  that  the  two  concerns 
were  entirely  separate  and  distinct,  con- 
ducting different  kinds  of  business  under  dif- 
ferent managements  and  with  assets  separate 
and  distinct  and  in  no  way  connected.  De- 
nied that  Baker  &  McGrew  had  shipped  any 
cotton  seed  to  the  seed  company  for  said 
season,  and  that  It  was  in  any  way  liable 
for  the  debts  of  Baker  &  McGrew,  and  also 
the  right  of  plaintiff  to  apply  any  proceeds 
of  its  cotton  seed  shipped  to  them  to  the 
discbarge  of  the  debt  owing  it  by  Baker  & 
McGrew.  By  way  of  cross-compIalnt,  alleged 
it  had  shipped  seed  during  October  and  No- 
vember, 1914,  to  the  plaintiff  for  which  it 
was  indebed  for  a  balance  of  $060.81,  with 
interest,  and  prayed  Judgment  therefor. 

The  testimony  which  consisted  largely  of 
correspondence  was  introduced,  and  It  ap- 
pears that  the  two  companies  or  partnerships 
are  in  fact  s^arate  concerns',  conducting  dif- 
ferent businesses,  and  that  the  cotton  seed 
shipped  to  the  seed  company  in  October  and 
November,  1914,  was  the  property  of  Baker- 
McGrew  Company,  which  it  was  not  contend- 
ed expressly  authorized  the  seed  company  to 
apply  any  part  of  the  proceeds  thereof  to  the 
payment  of  the  account  of  Baker  &  McGrew, 
or  that  It  was  known  to  said  company  that  it 
was  being  so  applied  until  the  letter  of  Oc- 
tober 29th.  Appellant  says  there  was  no  con- 
tention below  that  Baker-McGrew  Company 
Intended  to  mislead  the  seed  company,  and 


that  It  may  be  conceded  here  that,  from  the 
time  shipments  of  seed  began  until  the  re- 
ceipt of  the  letter  of  November  18th,  the  seed 
company  honestly  believed  that  Baker  &  BIc- 
Grew  and  Baker-McOrew  Company  were  one 
and  the  same,  and  said  Baker-McGrew  Com- 
pany believed  it  was  selling  cotton  seed  to 
the  seed  company  for  the  market  price  and, 
of  course,  entitled  to  all  of  the  proceeds  of 
the  sale.  Other  facts  wUl  be  stated  in  the 
opinion. 

Judgment  was  rendered  in  favor  of  the 
seed  company,  from  which  this  appeal  Is 
prosecuted. 

G.  B.  Oliver,  of  Coming,  for  appellant 
Cockrlll  &  Armistead,  of  Little  Rock,  for  ap- 
pellee. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  It  Is  contended  by  appellant  that 
there  Is  no  sho'wlng  of  any  ground  of  estop- 
pel of  it  to  recover  the  proceeds  of  the  seed 
shipped  by  it  to  ai^)ellee  company,  nor  au- 
thorizing the  appropriation  of  the  price  there- 
of by  said  seed  company  to  the  payment  of 
its  debt  against  Baker  &  McOrew;  but  the 
majority  do  not  agree  with  this  contention. 

It  is  true  that  the  seed  company  did  not 
pay  any  more  than  the  market  price  for  the 
cotton  seed  purchased,  but  it  claims  that, 
because  of  the  dullness  and  inactivity  in  the 
market  of  its  products,  it  would  not  have 
purchased  the  seed  at  all  from  Baker-Mc- 
Grew Company,  had  it  known  that  a  por- 
tion of  the  proceeds  thereof  could  not  bci 
applied  upon,  their  debt  against  Baker  & 
McGrew.  In  other  words,  commercial  condi- 
tions were  such,  and  tUeir  supply  of  manu- 
factured products,  that  they  would  not  have 
purchased  seed  at  the  market  price  except 
from  thdr  customers,  who  were  Indebted 
for  advances  and  In  order  to  facilitate  the 
collections  of  such  debts. 

Cyc.  defines  an  "equitable  obtoppel"  as 
follows: 

"The  effect  of  voluntary  conduct  of  a  party 
whereby  he  is  absolutely  precluded,  bou  at 
law  and  in  equity,  from  asserting  rights  which 
might  perhaps  have  other'wise  existed,  either  of 
property,  of  contract,  or  of  remedy  as  against 
another  person  who  in  good  faith  relied  upon 
such  conduct  and  has  been  led  thereby  to  change 
his  position  for  the  worse,  and  who  on  hia  part 
acquires  some  corresponding  right  either  of  conr* 
tract  or  of  remedy."    IS  Cyc.  722  A. 

[1]  An  "estoppel  in  pais"  may  arise  from 
a  transaction  in  which  a  party  lias  led  an- 
other into  the  belief  of  a  particular  state  of 
t&cts  by  conduct  of  culpable  negligence, 
which  has  been  the  proximate  cause  of  lead- 
ing, and  has  led  sncb  other  party  to  act  by 
mistake  upon  such  belief  to  his  prejudice, 
and  gross  negligence  has  been  held  evidence 
of  an  intent  to  deceive.  16  Cyc.  772 ;  Arkan- 
sas National  Bank  v.  Boles,  87  Ark.  43,  133 
fi.  W.  195. 

In  Jett  V.  Crittenden,  89  Ark.  348,  116  8. 
W.  666,  the  court  said: 

"The  rule  broadly  stated  is  that  a  person  who 
intentionally  or  by  culpable  negligence  induces 
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another  to  act  on  his  rej^resentatioiis  wUI  be 
estopped  from  denying  their  tmth." 

See,  also.  16  Cyc.  732. 

In  Jowers  v.  Phelps,  S3  Ark.  445,  the  court 
said  (quoting  syllabus) : 

"A  party  who  by  his  acts,  dedaratJons,  or  ad- 
missions, or  by  falling  to  act  or  speak  when  he 
should,  either  designedly  or  with  willfnl  disre- 
gard of  the  interest  of  others,  induces  or  nds- 
leads  another  to  conduct  or  dealings  which  he 
would  not  have  entered  upon  but  for  this  mis- 
leading influence,  is  estopped  to  assert  his  right 
afterward,  to  the  injury  of  the  party  so  misled." 

See,  also,  Fagan  t.  Stuttgart,  91  Ark.  148, 
120  S.  W.  404 ;  Graff  v.  Lena  Lumber  Co.,  96 
Ark.  350,  131  S.  W.  697 ;  Graham  v.  Thomp- 
son, 55  Ark.  296, 18  S.  W.  B8,  29  Am.  St.  Rep. 
40 ;    Bramble  v.  Kingsbury,  39  Ark.  134. 

[2]  On  January  3,  1914,  Baker  &  McGrew 
wrote  the  seed  company,  inclosing  the  bill  of 
lading  for  a  car  of  seed,  stating  It  was  their 
last,  and: 

"In  regard  to  our  account  will  say,  that  the 
unusual  short  crop  has  left  us  a  little  close  and 
we  would  like  to  make  arrangements  about  the 
same  as  last  year  and  take  up  the  old  matter." 

On  the  17th  of  July,  following,  the  firm 
wrote  another  letter  to  the  seed  company 
asldng  for  an  additional  loan  of  $1,000  and 
on  the  23d  the  seed  company's  manager  went 
to  Success  to  see  B.  L.  Baker.  He  said  they 
discussed  the  method  of  seed  shipping  and 
the  probability  of  his  continuing  shipments 
OD  about  the  same  plan  as  formerly,  and 
Baker  said  he  would  do  so.  TSOb  agent 
learned  nothing  of  the  concern  called  Baker- 
ktcOrew  Company  at  the  time,  and  upon  his 
return  to  St.  Louis  procured  a  report  from 
the  Bradstreet  agency,  which  showed  the 
Baker-McGrew  Company  was  some  sort  of  a 
Massachusetts  Trust  concern  "not  a  corpora- 
tion," "succeeding  Baker  &  McOrew,"  and 
reciting  that  the  present  company  was  form- 
ed to  take  orer  the  business.  After  this  re- 
port was  received,  the  manager  of  the  seed 
company  concluded  that  the  new  company 
was  successor  to  the  old,  or  the  same  as 
Baker  &  McGrew. 

All  the  transactions  thereafter  were  car- 
ried .on  by  correspondence,  and  nearly  all 
the  letters  written  by  the  seed  company  were 
addressed  to  Baker  &  McGrew,  and  Bakerr 
McGrew  Company  answered  most  of  these 
liters.  The  correspondence  consisted  of 
quotations  of  prices  for  cotton  seed  by  the 
seed  company,  and  notification  of  shipments 
in  response  thereto.  The  seed  was  ginned 
from  the  cotton  purchased  by  Baker-McGrew 
Company  at  Baker  &  McGrew's  gin  for  an 
agreed  price. 

In  July,  Baker  &  McGrew  requested  the 
loan  of  $1,000,  giving  a  statement  of  the  seed 
shipped  for  the  three  former  seasons,  and 
that  it  expected  to  gin  a  certain  amount  of 
cotton  for  the  1914  and  1915  season,  and  its 
manager  permitted  the  loan,  saying  he  had 
Tisited  Success  and  foimd  everything  in  a 
prosperous  condition.  The  manager  took  it 
up  with  his  division  manager  and  discussed 


the  chances  of  clearing  up  the  old  indebted- 
ness and  the  new  loan  if  made.  On  the  30th, 
the  old  company  wrote  on  BeJcer-McGrew 
Company's  letter  heads,  again  requesting  an 
additional  loan  of  $1,000,  promising  "to  clean 
up  our  account  with  you  this  faU."  The  seed 
company  answered  this  letter  directing  it  to 
Baker  &  McGrew,  and  saying  they  hoped  to 
make  the  loan,  but  expected  the  old  balance 
to  be  covered  by  the  seed  shipment  in  any 
event. 

Appellee  then  declined  to  make  the  loan 
and  so  notified  Baker  &  McGrew  on  August 
6th.  It  then  on  September  16th  wrote  to 
them  quoting  the  price  per  ton  for  seed,  and 
on  September  28th  Baker-McGrew  Company 
wrote  the  seed  company  requesting  quota- 
tions on  seed.  On  September  29th  the  divi- 
sion manager  of  appeUee  wrote  the  manager 
Instructing  him  to  watch  the  indebtedness  on 
the  Baker  &  McGrew  account  On  the  29th 
the  seed  company  acknowledged  the  receipt 
of  Baker-McGrew  Company's  letter  of  the 
2Sth,  stating  there  had  been  no  change  In  the 
market  since  "our  letter  of  the  25th  Inst, 
naming  you  the  price  of  $16.00  per  ton." 

The  first  bill  of  lading  for  seed  shipped 
was  Inclosed  in  a  letter  Signed  Baker-Mc- 
Grew Company,  the  bill  ahowing  the  shipper 
to  be  Baker  &  McGrew.  This  was  acknowl- 
edged on  October  2d,  in  a  letter  addressed 
to  Baker  &  McGrew  and  thanking  them  for 
the  shipment  and  asking  for  another  car.  On 
the  same  day,  the  manager  of  appellee  wrote 
the  division  manager  that  Mr.  McGrew  had 
shipped  one  car  of  seed  to  apply  on  account. 
The  correspondence  from  then  on  was  by 
Baker-McGrew  Company  notifying  of  the 
shipment  of  seed  and  drafts  drawn  for  a 
certain  amount  of  the  price  thereof.  These 
letters  were  signed,  usually,  "Baker-McGrew 
Co.,  by  R.  L.  Baker,  President,"  or  by  the 
secretary.  It  was  also  shown  that  the  secre- 
tary of  the  Baker-McGrew  Company  usually 
answered  the  correspondence  of  Baker  &  Mc- 
Grew at  the  direction  of  B.  L.  Baker  of  that 
firm,  stamping  the  signature  to  the  letters. 

Appellant  company  drew  drafts  usually  for 
less  than  the  amount  due  for  a  car  of  seed 
shipped,  the  weight  of  which,  however,  was 
estimated,  as  there  was  no  track  scales  at 
their  place.  This  practice  was  continued  in- 
to November,  the  Baker-McGrew  Company 
drawing  for  an  amount  In  excess  of  the  price 
of  the  car  shipped  only  two  or  three  times, 
which  was  consented  to  in  advance  by  appel- 
lee. On  November  10,  1914,  said  company 
forwarded  the  bill  of  lading  with  notice  to 
the  seed  company  that  it  had  drawn  for  $900, 
the  proceeds  of  the  car  only  being  about  $430, 
To  this  appeUee  company  replied  they  had 
directed  the  bank  to  hold  the  draft  until  they 
could  hear  from  appellant  and  Inclosed 
statement  of  the  account  asking  that  it  be  so 
handled  that  the  balance  would  be  wiped  out 
by  the  end  of  the  season. 

This  account  showed  credits  for  all  the 
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seed  shipped  with  a  charge  against  the  Baker- 
McGrew  Company  ot  the  old  balance  of  $1,- 
200  on  account  of  Baker  &  McGrew.  On  the 
18th  the 'seed  company  again  wrote  declining 
to  accept  the  draft  for  ISOO  without  at  least 
three  more  bills  of  lading  to  apply  against 
it.  They  advised  of  a  payment  of  a  draft 
for  $350  without  notice  ^om  the  shipper, 
stating  It  would  be  charged  against  the  first 
car  shipped  open.  On  the  18th,  Baker  &  Mc- 
Grew wrote  appellee  saying: 

"In  regard  to  the  statement  you  sent  to  Baker- 
McGrew  Company,  will  say  that  their  secretary 
called  our  attention  to  it,  that  the  company's 
account  is  different  from  ours,"  also  stated  that 
times  bad  been  bad  during  the  season,  and  they 
would  not  be  able  to  pay  more  than  "the  inter- 
est on  oar  Indebtedness  this  year  to  you." 

On  the  same  day,  appellant  company  ac- 
knowledged receipt  of  the  statement  and  ap- 
proved it,  "except  the  balance  on  the  note 
and  Interest  $1,207.74,  which  is  not  our  ac- 
count but  Baker  &  McGrew's  account."  Also, 
advised  of  a  draft  for  $350  drawn,  and  hoped 
to  continue  furnishing  seed  during  the  re- 
mainder of  the  season. 

On  the  19th,  they  wrote  again  regarding  ai>- 
pellee's  action  in  returning  the  draft,  and 
reiterating  the  statement  that  the  old  indebt- 
edness was  Baker  &  McGrew's  and  not  the 
Baker-McGrew  Company's.  Also,  stated  the 
Baker-McGrew  Company  was  formed  about 
two  years  ago  and  bought  no  cotton  until  this 
year,  and  it  was  necessary  to  do  so  in  order 
to  collect  accounts.  Made  another  draft 
for  $900  with  the  statement  of  the  indebted- 
ness and  that  two  other  bills  of  lading  had 
been  forwarded.  Appellee  company  on  the 
20th  answered  expressing  surprise  at  the 
claim  that  the  said  appellee  had  nothing  to 
do  "with  the  balance  due  us  from  Baker  & 
McGrew";  stated  its  understanding  was 
that  both  concerns  were  the  same,  and  that 
any  seed  shipped  during  the  season  with  the 
balance  left  in  its  hands  would  apply  on  the 
indebtedness  carried  over  from  last  year; 
refused  to  pay  the  $900  draft,  and  stated  that 
any  amounts  due  beyond  the  drafts  paid 
must  be  applied  to  the  credit  of  the  old  ac- 
count, and  "any  balance  due  you  from  ship- 
ments this  season  Is  a  matter  you  will  have 
to  adjust  with  Baker  &  McGrew  and  not 
with  us." 

On  the  26tb  of  February,  1915^  Baker  & 
McGrew  wrote  appellee  company,  stating  the 
cotton  season  was  over,  that  they  were  still 
behind  in  the  payment  of  their  account,  and 
asking  a  loan  of  $1,000  about  April  1st,  to  be 
repaid  in  the  fall.  The  company  answered 
this  letter,  stating  its  record  showed  an  In- 
debtedness of  $271.45,  including  interest  on 
past-due  account,  and  stating  if  it  was  paid 
promptly  that  the  loan  would  be  made. 

The  testimony  is  unquestionably  sufficient 
to  show  that  appellee  company  understood 
throughout  the  whole  transaction,  until  the 
letter  of  November  10th,  when  the  season  was 


practically  over,  that  It  was  dealing  with  the 
successor  of  Baker  &  McGrew,  which  it  un- 
derstood was  responsible  for  the  indebtedness 
of  the  old  firm.  The  correspondence  between 
the  two  concerns  was  calculated  to  conflrm 
this  belief,  and  api>ellee'8  testimony  Is  un- 
disputed that  It  would  not  have  purchased 
the  seed  from  appellant  company  at  all,  bad 
It  not  expected  that  part  of  the  proceeds 
thereof  was  to  be  aPPHed  to  payment  of  the 
old  account.  This,  in  the  opinion  of  the  ma- 
jority, is  sufficient  to  create  an  estoppel 
against  the  appellant  company,  precluding  it 
from  claiming  the  balance  due  for  the  seed 
shipped  that  was  in  fact  applied  upon  the  old 
account  of  Baker  &  McGrew.  16  Cyc.  742; 
Rhodes  v.  Cissel,  82  Ark.  367.  101  S.  W.  758. 

[3-5]  The  Baker-McGrew  Company  was  -not 
Incorporated,  was  organized  under  a  scheme 
known  as  the  Massachusetts  Trust,  and  was 
In  effect  no  more  than  a  partnership.  Cer- 
tainly It  was  not  a  corporation  or  Joint-stock 
company.  Forbes  v.  Whlttemore,  62  Ark.  229, 
35  S.  W.  223;'  Garnett  v.  Richardson,  35  Ark. 
144;  EUot  V.  Freeman,  2^)  D.  8.  178,  31  Sup. 
Gt  360,  55  L.  Ed.  424 ;  17  A.  &  E.  Enc  Of 
Law,  636;  Cook  on  Corporations,  608;  30 
Cyc.  307. 

[$,  7]  While  it  Is  true  one  member  of  a 
partnership  has  no  authority  to  pay  an  Indi- 
vidual debt,  with  the  partnership  funds  or 
assets  without  Its  consent,  no  such  payment 
was  attempted  to  be  made  here,  nor  was  any 
made  unless  by  estoppel  of  appellant  com- 
pany by  its  conduct  and  dealings  with  aK>el- 
lee.  There  could  be  no  ratification  of  the 
act  if  it  were  claimed  that  such  payment  was 
attempted  to  be  made,  since  there  was  no 
notice  or  knowledge  of  the  other  partners 
of  the  transaction  shown  by  the  testimony. 
Those  in  charge  of  appellant  company  rep- 
resented all  the  individual  members  in  their 
conduct  of  its  affairs  and  sales  of  seed  to  the 
appellee,  and  the  members  are,  accordingly, 
bound  by  the  estoppel  arising  from  their  con- 
duct. 

No  prejudicial  error  is  found  In  the  record, 
and  the  Judgment  Is  aflSrmed. 


BELLECLAIB  PLANTING  CO.  et  «L  v. 

HALL.    (Nos.  130,  165.) 

(Supreme  Court  of  Arkansas.     July  10,  1916. 

On  Rehearing,  Oct.  2,  1016.) 

1.  Taxation    «=>531(1)— Patmini^Rkcovbrt 
OF  Taxes  Paid  fob  Others. 

One  seeking  to  recover  taxes  paid  for  anoth- 
er, as  bis  agent,  guardian,  executor,  or  adminis- 
trator, under  Kirby's  Dig.  {  7131,  must  show 
that  be  was  seised  of  or  had  the  care  of  the 
lands  taxed,  in  behalf  of  the  other. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent.  Dig.  J  986;  Dec.  Dig.  «=>581(1).] 

2.  Subrogation  ®=>38— Nature. 

Subrogntioo,  being  an  equitable  and  not  legal 
right,  will  not  be  enforced  where  it  will  work  in- 
justice to  those  having  an  equal  equity. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  {$  90-103;    Dec.  Dig.  <S=>36.] 


tfS»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  'Digests  and  Indexes 
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S.    TAZAtlOn    «B»681(2)— PAttOMT— Rkcotbbt 

OF  Taxes  Paid  fob  Othebs. 
Where  a  party,  on  request  of  a  corporation 
president  and  hia  promise  on  behalf  of  the  corpo- 
ration to  reimburse,  paid  taxes  on  corporation 
land,  knowing  the  president  to  be  insolvent,  he 
had  a  lien  on  the  land  for  such  tazes,  prior  to 
the  equities  of  the  corporation,  in  spite  of  an 
aereement  by  which  the  president  assumed  the 
taxes  as  between  himself  and  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  987 ;  Dec.  Dig.  <S=>531(2).] 

4.  COBFOBATIONS  «=>399(6)— POWEBS  OP  OFFIt 

CEB8 — ^Liability  of  Oorporation. 
The  corporation  president,  resident  in  the 
county  and  in  charge  of  corporation  affairs  there- 
in, has  the  apparent,  if  not  real,  authority  to 
bind  the  corporation  to  repay  money  paid  by 
another  for  taxes  on  the  corporation  land. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  1588,  1608;  Dee.  Dig.  «=»399(6).] 

On  Rehearing. 

5.  Taxation  iS=>S31(2)  —  Riohts  of  Pasties 
Patin  q — ^Estoppel. 

A  deputy  sheriff,  empowered  to  collect  taxes 
and  give  taxpayers  information  from  the  records, 
does  not,  in  teUing  parties  that  taxes  on  corpora- 
tion lands  were  paid,  act  as  the  private  agent  of 
the  sheriff,  and  so  estop  the  sheriff  to  daim  a 
lien  for  reimbursement  for  paying  such  taxes  on 
request  of  the  corporation  president;  but  the 
sheriff's  lien  is  saperior  to  the  corporation  equi- 
ties. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  987 ;    Dec.  Dig.  «=s531(2).] 

Appeal  from  Mississippi  CSiancery  Court; 
Chas.  D.  Frlerson,  Chancellor. 

Action  by  C.  B.  Hall  against  the  Belleclalr 
Planting  Company  and  another.  Decree  for 
plaintiff,  and  defendants  appeal.  AfiBrmed. 
On  rehearing,  motion  for  rehearing  denied. 

C.  B.  Hall  instituted  this  action  in  the 
chancery  court  against  the  Belleclalr  Plant- 
ing Company  and  A.  J.  Pelfer  to  recover  the 
amount  of  taxes  paid  by  him  on  lands  belong- 
ing to  the  defendant  corporation  which  he 
alleges  he  paid  under  an  agreement  with  the 
representative  of  the  defendant.  He  prayed 
Judgment  for  the  amount  of  taxes  paid  by 
him,  and  asked  that  the  same  be  charged 
as  a  lien  on  the  lands  on  which  the  taxes 
were  paid.  The  material  facts  are*  as  fol- 
lows: 

O.  B.  Lilly  was  the  owner  of  large  tracts 
of  lands  in  Mississippi  county,  and  on  the 
2d  day  of  December,  1911,  he  executed  to 
the  Belleclalr  Planting  C<Knpany,  a  corpora- 
tion organized  by  him,  a  deed  to  1,570  acres 
of  land  in  Mississippi  county,  Ark.  He  cove- 
nanted In  the  deed  that  he  would  pay  all 
taxes  assessed  against  the  land  for  the  year 
1911.  On  the  31st  day  of  May,  1912,  C.  B. 
Hall,  sheriff  and  collector  of  Mississippi 
county,  issued  a  tax  receipt  for  said  lands 
to  the  Belleclalr  Planting  Company  and  ac- 
counted to  the  state  and  county  for  the  taxes 
on  said  lands.  At  the  time  O.  R.  LlUy  was 
the  president  of  the  corporation  and  liad 
charge  of  its  affairs. 

Hall  testified  that  lilly  at  the  time  resided 
In  Mississippi  county,  and  told  him  to  Issue  I 


the  tax  receipt,  and  that  the  Belleclalr  Plant- 
ing Company  would  pay  him  the  taxes.  He 
said  that  he  would  not  have  Issu^  the  tax 
receipt  at  the  request  of  Lilly  individually 
because  be  knew  that  while  LlUy  owned 
large  quantities  of  land,  he  was  insolvent 

Lilly  testified  for  the  defendant  and  said 
that  he  was  not  acting  for  the  Belleclalr 
Planting  Company  at  the  time  he  requested 
the  issuance  of  the  tax  receipts  in  contro- 
versy, but  was  acting  for  himself.  He  said 
that  he  paid  part  of  his  taxes,  and  that  the 
collector  extended  credit  to  him  for  the  bal- 
ance; that  he  executed  to  the  collector  his 
note  for  the  balance  of  the  taxes. 

The  chancellor  found  the  issues  for  the 
plaintiff,  and  a  decree  was  entered  accord- 
ingly.   The  defendants  have  appealed. 

J.  N.  Thomason,  of  Osceola,  for  appellants. 
Ajfpellee,  pro  se. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  Counsel  for  the  defendants  claim  that 
this  suit  was  instituted  under  section  7131  of 
Kirby's  Digest,  and  that  the  decree  should 
be  reversed  under  the  authority  of  Woodall 
V.  Delatour,  43  Ark.  521,  and  Peay  ▼.  Field, 
30  Ark.  600.  Section  7131  of  Kirby's  Digest 
was  in  force  at  the  time  the  decisions  in  the 
cases  referred  to  were  rendered,  and  reads 
as  follows: 

"Every  attorney,  agent,  guardian,  executor  or 
administrator  seised  or  having  the  care  of  lands 
as  aforesaid,  who  shall  be  put  to  any  trouble  or 
expense  in  listing  or  paying  the  taxes  on  such 
lands,  shall  be  allowed  a  reasonable  compensa- 
tion for  the  time  spent,  the  expenses  incurred 
and  money  advanced  as  aforesaid,  which  shall  be 
deemed  in  all  cotu-ts  a  just  charge  against  the 
person  for  whose  bcuent  the  same  shall  have 
been  advanced,  and  the  same  shall  be  preferred 
to  all  other  debts  or  claims,  and  be  a  lien  on  the 
real  estate  as  well  as  the  personal  estate  of  the 
person  for  whose  benefit  the  same  shall  have 
been  advanced." 

In  each  of  those  cases  there  was  no  aver- 
ment that  the  person  who  paid  the  taxes  was 
seised  of  or  bad  the  care  of  the  owner's  land 
in  any  capacity.  The  amount  paid  for  taxes 
on  the  personal  property  was  Included  in 
the  Judgment  and  declared  to  be  a  Hen  upon 
the  real  estate.  There  was  no  distinction  rec- 
ognized by  the  trial  court  as  to  whether  the 
taxes  were  paid  on  personal  or  real  estate. 
The  court  held  that  it  was  error  to  hold  that 
there  was  a  lien  upon  the  real  estate  for  tax- 
es paid  on  the  personal  property,  because  the 
person  paying  the  taxes  did  not  bring  him- 
self within  the  terms  of  the  statute.  So  here 
the  plaintiff  would  not  be'  entitled  to  recover 
under  section  7131  of  Kirby's  Digest,  because 
he  has  not  brought  himself  within  the  terms 
of  the  statute  by  averring  or  shovrtng  that  he 
was  seised  of  or  had  the  care  of  the  defend- 
ant's land  in  any  capacity.  It  does  not  fol- 
low, however,  that  because  he  was  not  enti- 
tled to  recover  under  this  statute,  that  he 
was  not  entitled  to  recover  at  all. 


4t=3Vor other  cases  see  same  topic  and.KBT-NUMBBR  In  all  Key-Numbered  'Dlge'ts  and  Indexes 
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[2]  Subrogation  Is  an  equitable  and  not  a 
legal  right  Being  a  creature  of  equity  it 
will  not  b9  enforced  where  it  will  work  an 
Injustice  to  those  having  an  equal  equity. 
It  Is  contended  by  counsel  for  the  defend- 
ant that  Hall  paid  the  taxes  at  the  request 
of  Lilly  IndiriduaUy,  and  that  liUly  covenant- 
ed In  his  deed  to  the  Belleclalr  Planting 
Company  when  he  conveyed  tlie  lands  to  it, 
that  be  would  pay  the  taxes  for  the  year 
1911.  Hence  they  claim  that  if  it  be  conced- 
ed that  Hall  acquired  any  right  of  subroga- 
tion by  the  issuance  of  the  tax  receipts  and 
payment  of  the  taxes  at  the  request  of  Lilly, 
that  right  must  be  subject  to  the  prior  equity 
of  the  defendant  corporation  on  the  covenant 
In  the  deed  of  Lilly. 

[3,  4]  Counsel  would  be  correct  In  this  con- 
tention if  this  testimony  was  undisputed  or 
If  the  chancellor  had  found  the  facts  In  their 
favor.  The  chancellor,  however,  found 
against  them  as  to  the  facts  on  this  point. 
The  chancellor  found  that  Lilly  as  a  repre- 
sentative of  the  Belleclalr  Planting  Company 
made  an  agreement  with  the  sheriff  to  Issue 
a  tax  receipt  to  the  lands  to  that  corpora- 
tion, and  agreed  that  the  corporation  would 
pay  him  back  the  taxes.  At  the  time  the 
agreement  was  made  Lilly  resided  in  Mlssls- 
sU>pi  county,  and  had  charge  of  the  affairs  of 
the  corporation,  and  was  president  of  it.  He 
was  known  to  be  insolvent  by  the  sheriff,  who 
stated  that  he  would  not  have  made  such  an 
agreement  with  Lilly  individually.  Under 
these  circumstances  we  think  that  Lilly  had 
the  apparent.  If  not  the  real,  authority  to 
make  the  agreement  testified  to  by  Hall,  for 
the  corporation,  In  regard  to  the  payment  of 
the  taxes,  and  that  the  chancellor  was  wai^ 
ranted  In  so  finding.  Under  this  finding  there 
was  no  prior  equity  In  favor  of  the  defoid- 
ant  corporation. 

Hall  paid  the  taxes  at  the  request  of  the 
defendant  corporation  and  under  an  express 
agreement  upon  its  part  that  it  would  repay 
him  tberefor.  He  Is  entitled  to  Judgm^it 
against  the  corporation  for  the  amount  of 
taxes  so  paid.  The  legality  of  the  taxes  Is 
not  disputed.  They  were  a  paramount  lien 
on  the  lands.  It  was  the  duty  of  the  owner 
to  i>ay  them.  This  was  necessary  to  protect 
its  Interest.  Hall  did  not  act  officiously  In 
paying  the  taxes.  He  acted  in  good  faith 
upon  the  express  promise  of  the  cori)oration 
to  repay  bim.    No  prior  equities  Intervened 


and  no  right  of  a  third  party  wonld  be  af- 
fected by  charging  the  land  with  a  lien  in 
favor  of  Hall  for  the  taxes  paid  by  him. 

WhUe  it  might  not  be  said  that  Hall  Is  ea- 
titled  to  enforce  the  Hen  of  the  state  on  the 
said  lands  by  way  of  subrogation,  yet  under 
the  circumstances  of  this  case  we  are  of  the 
opinion  that  a  lien  in  his  favor  arises  in 
equity,  that  will  protect  him,  and  that  he  is 
entitled  to  have  the  lands  charged  with  a  lien 
for  the  payment  of  the  taxes  on  them. 

Therefore  the  decree  wUL  be  affirmed. 

On  Rehearing. 

[B]  Lilly  testified  that  he  was  president 
of  the  corporation  at  the  time  he  made  the 
agreement  with  Hall  In  regard  to  the  issu- 
ance of  the  tax  receipt  and  the  payment  of 
the  taxes  by  the  corporation.  Lilly  at  that 
time  had  charge  of  the  local  affairs  ot  the 
corporation,  and  we  adhere  to  our  original 
opinion  that  the  contract  that  he  made  with 
Hall  in  regard  to  the  payment  of  the  taxes 
was  a  valid  one  and  bound  the  corporation. 
But  it  Is  insisted  by  counsel  for  appellant 
that  the  equities  of  the  corporation  are  su- 
perior to  those  of  Hall,  and  for  that  reason 
Hall  should  not  be  entitled  to  recover  in  tbis 
case.  They  based  their  contention  on  the 
fact  that  Pelfer,  who  succeeded  Lilly  as 
president  of  the  corporation,  went  to  the 
sheriff's  office  on  the  day  before  the  day  of 
sale  of  lands  for  delinquent  taxes  and  in- 
quired if  Lilly  had  paid  the  taxes  on  the 
land,  and  that  he  was  told  by  a  det>uty 
sheriff  that  all  the  taxes  had  been  paid,  and 
that  he  so  reported  to  the  corporation.  It 
will  be  noted  that  this  inquiry  was  not  made 
of  Hall  with  whom  Ully  made  the  original 
agreement  The  deputy  sheriff  to  whom 
the  inquiry  was  made  knew  nothing  about 
the  agreement  Hall  had  made  with  Lilly  and 
was  not  the  agent  of  Hall  with  reference 
thereto.  He  was  only  clothed  with  the  iiower 
to  collect  taxes  and  to  give  taxpayers  any 
Information  contained  upon  the  tax  recordsl 
He  was  in  no  sense  the  agent  of  Hall  In  re- 
gard to  the  agreement  made  by  him  with 
Lilly  as  to  the  payment  of  taxes  by  the  cor- 
poration, and  under  these  circumstances  we 
do  not  think  the  equities  of  the  corporation 
are  superior  to  those  of  HalL 

Therefore  we  adhere  to  our  original  wln- 
lon,  and  the  motion  for  rehearing  will  be  de- 
nied. 
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WAIililN  et  al.  v.  JOHNSON  OITT   LUM- 
BER &  MFO.  GO. 
(Supieme  Court  of  Tennessee.    SepC.  23,  1916.) 
Corporations    <8s3l65(4)  —  Dividkuds— Pbb- 

SONS   BHTITUiD. 

Where  dirccturs  at  an  annual  meeting  de- 
clared and  set  apart  a  dividend  to  the  stock- 
holders, to  be  held  in  the  treasury  and  paid  oat 
at  a  later  date  on  the  order  of  the  board,  the 
declaration  of  the  dividend  bad  the  eilect  to 
soKregate  the  amount  from  the  corporation's  as- 
sets, leaving  it  disassociated  from  the  capital 
stock,  the  law  impIjinK  a  promise,  at  the  time 
of  its  declaration  tu  pay  to  the  then  stockhold- 
ers their  proportionate  amounts,  so  that  the 
dividend  did  not  pass  as  an  incident  to  the 
stock  certificates  transferred  before  the  order  of 
the  board  for  its  payment,  but  as  between  trans- 
feror and  transferee,  remanded  t;be  property  of 
the  transferors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §S  562.  668-576,  678;  Dec.  Dig.  «8=» 
155(4).] 

Appeal  from  Chancery  Court,  Washington 
County;    Hal  H.  Haynes,  Chancellor. 

Suit  by  E.  C.  Wallln  and  others  against' 
the  Johnson  City  Lumber  &  Mannfa-Tturlng 
Company.  From  a  Judgment  sustaining  a 
demurrer  to  the  complaint,  plaintiffs  appeal. 
Reversed  and  remanded. 

J.  Stanley  Barlow  and  S.  E.  Miller,  both  of 
Johnson  City,  for  E.  C.  Walliu  and  others. 
Thad  A.  Cox  and  Ben  H.  Taylor,  both  of 
Johnson  City,  for  Johnson  Ci^  Lumber  & 
Mfg.  Co. 

WILLIAMS,  J.  This  case,  standing  on 
bill  and  demurrer,  Involves  the  right  of  com- 
plainants, Wallln  and  others,  to  recovery  of 
the  defendant  corporation  portions  of  a  divi- 
dend claimed  to  have  been  declared. 

The  bill  alleges  that  in  January,  1916,  when 
complainants  were  the  owners  of  the  shares 
of  stock  on  which  they  seek  to  prorate,  at 
a  regular  annual  meeting  of  the  board  of 
directors  a  dividend  was  declared  and  set 
aside  to  the  stockholders  holding  stock  at 
tfiat  time,  of  ¥2,600,  or  17.8  per  cent ;  that 
said  dividend  was  declared  and  set  apart  in 
the  treasury  of  said  company,  same  to  b« 
held  in  the  treasury  and  paid  out  at  a  later 
date  on  the  order  of  the  board  of  directors 
of  said  company.  Judgments  for  the  amounts 
of  the  respective  dividend  sums  were  sought 
to  be  recovered. 

The  demurrer  set  forth  as  defenses:  (a) 
That  there  was  no  allegation  in  the  bill  of 
complaint  that  the  directors  had  ordered  the 
payment  of  the  dividend  out  of  the  treasury ; 
therefore,  that  the  sums  sued  for  were  not 
due  as  collectable  debts,  (b)  That  it  appear- 
ed from  the  redtals  of  the  bill  that  some  of 
complainants  had  sold  and  transferred  their 
shares  at  a  time  when  the  payntent  of  the 
dividend  yet  depended  upon  the  condition 
or  contingency  that  the  directors  should  or- 
der same  to  be  made;  that,  therefore,  the 
Tight  to  any  dividend  that  may  be  declared 
is  in  the  transferees  and  not  complainants. 


The  rule  undoubtedly  is  ttiat  a  dividend 
on  particular  shares  belongs  to  him  wbo 
owns  the  shares  on  the  date  of  tlie  declara- 
tion of  the  dividend,  as  between  the  vendor 
and  the  vendee  of  the  shares;  and  this  Is 
true  notwithstanding  the  time  of  payment  to 
stockholders  may  be  postponed  to  a  date  sub- 
sequent to  the  transfer. 

The  declaration  of  the  dividend  has  the 
efTect  to  segregate  the  earnings,  to  the 
amount  of  the  dividend,  from  the  corpora- 
tion's assets,  or  general  mass  of  property, 
which  is  represented  by  the  capital  stock, 
and  to  appropriate  the  same  to  the  then 
stockholders.  The  corporation  thereafter 
holds  the  dividend  for  the  stockholders,  wbo 
become  entitled  to  recover  the  same  of  the 
corporation,  as  debtor,  when  the  time  for 
payment,  fixed  by  the  resolution  of  declara- 
tion or  by  the  law.  Is  reached.  Wheeler  v. 
Northwestern  Sleigh  Co.  (C.  C.)  3»  Fed.  347 ; 
Hopper  V.  Sage,  112  N.  Y.  530,  20  N.  E  350, 
8  Am.  St.  Rep.  771;  Bright  v.  Lord,  61  Ind. 
272,  19  Am.  Rep.  732 ;  7  R.  C.  L.  p.  283,  S  260 
et  seq. 

It  is  erroneously  contended  by  the  defend- 
ant corporation  that  in  order  to  such  ef- 
fectiveness the  "declaration  of  a  dividend" 
must  embody  as  a  part  of  it  an  express  or- 
der for  payment  thereof  to  the  stockholders. 
The  setting  aside  or  segregation  may  pre- 
cede the  time  of  payment,  postponed  for  the 
convenience  of  the  company,  or  the  order  for 
actual  payment.  The  declaration  thus  op- 
erating to  segregate,  leaves  the  dividend  dis- 
sociated from  the  capital  stock  and  no  lon- 
ger to  pass  as  an  Incident  to  the  stock  cer- 
tificates when  transferred.  The  law  at  that 
time  implies  a  promise  on  the  part  of  the 
corporation  to  pay  to  the  then  stockholders 
their  proportionate  amounts  as  dividends. 

The  main  insistence  of  the  defendant  cor- 
poration is  that  the  payment  of  the  dividend 
of  $2,600  was  conditioned  on  the  board  of 
directors'  later  order,  in  that  it  was  to  be 
"paid  out  at  a  later  date  on  the  order  of  the 
board  of  directors,"  and  that  until  such  or- 
der be  made  the  suit  is  premature. 

At  least  two  reported  cases  have  dealt 
with  this  phase  of  the  suit,  and,  as  we  be- 
lieve, properly. 

In  Beers  v.  Bridgeport  Spring  Co.,  42  Conn. 
17,  the  resolution  of  the  directory  was  to  de- 
clare a  dividend  of  26  per  cent ;  the  amount 
to  be  placed,  pro  rata,  to  the  credit  on  the 
books  of  tiie  company,  of  each  stodiholder, 
and  made  payable,  without  interest,  at  such 
time  as  may  by  the  directors  be  ordered.  It 
was  held  in  favor  of  the  stockholder: 

"The  proviso  as  to  the  time  of  payment  does 
not  absolve  the  company  from  all  obligation 
to  him ;  there  remain  all  the  essential  elements 
of  a  debt,  certain  in  amount,  and  certain  to  be 
paid  upon  a  day  not  yet  appointed,  but  which 
it  is  tne  duty  of  the  debtor  at  some  time  to 
name.  The  legal  effect  of  the  vote  is  that  the 
debt  is  to  be  paid  within  a  reasonable  time." 
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In  Northwestern  Marble  &  Tile  Co.  v.  Carl- 
son, 116  Minn.  438. 133  N.  W.  1014,  Ann.  Gas. 
1913B,  552,  the  resolution  was,  in  substance 
that  a  dividend  of  6  per  cent  be  declared  on 
the  common  stock,  payable  at  such  time  as 
the  finances  of  the  company  would  in  the 
Judgment  of  the  board  of  directors  warrant. 
The  court  said: 

"The  board  of  directors  by  the  resolution  de- 
clared a  dividend,  and  its  action  was  amply 
justified  by  the  surplus  and  undivided  pi'otits  of 
the  corporation.  No  furtlier  action  of  the  board 
was  necessary  to  make  the  segregation  of  the 
amount  of  the  dividend  of  each  stockholder 
from  the  common  mass  of  the  corporate  prop- 
erty. There  was  no  qualification  of  the  declara- 
tion of  the  dividend,  and  its  existence  as  a 
debt  against  the  corporation  was  not  dependent 
upon  any  further  action  of  the  board,  but  the 
debt  was  payable  at  such  time  as  the  finances 
of  the  corporation  would  in  the  judgment  of  the 
board  of  directors  warrant. 

"This  provision  as  to  the  time  of  payment,  of 
the  dividend  must  be  construed  in  connection 
with  the  fact  that  a  dividend  had  been  right- 
fully declared  and  notice  thereof  given  to  the 
stockholders  at  their  annual  meeting.  So  con- 
struing the  provision,  we  hold  that  the  time  of 
payment  of  the  dividend  was  not  a  matter  de- 
pending upon  the  discretionary  future  action 
of  the  board,  but  that  it  gave  to  the  board  a 
reasonable  time  in  which  to  make  the  necessary 
arrangements  for  its  payment ;  that  is,  the 
dividend  was  payable  within  a  reasonable  time." 

The  chancellor,  therefore,  was  in  error  in 
holding  that  the  dividend  so  declared  did  not 
belong  to  the  complainants,  but  to  their  re- 
spective transferees. 

The  bill  of  complaint  proceeds  upon  the 
theory  that  the  dividend  sums  were  payable 
on  demand,  and  does  not  set  forth  on  Its  face 
facts  showing  that  the  period  from  January, 
the  dividend  declaration  date,  to  May  15, 
1916,  when  this  suit  was  brought,  was  not 
sucl^  a  reasonable  time;  and  we  think  jus- 
tice requires  that  the  case  be  remanded  to 
the  chancery  court  for  an  answer  and  issue, 
in  respect  to  prematurity,  if  the  defendant 
may  be  advised  to  make  further  defense  to 
the  effect  that.  In  the  circumstances,  a  rea- 
sonable time  had  not  elapsed. 

Reversed  and  remanded. 


MURRAY  V.  THOMPSON  et  al. 
(Supreme  Court  of  Tennessee.     Oct.  7,  1916.) 

1.  IWPANTS     €=»52— IKTDOESEMENT     OF     NCl'lC— 

ErFECT— Negotiable  Instbxjmentb  Act. 
Negotiable  Instruments  Law  (Laws  1889, 
c.  94)  S  22,  providing  that  the  indorsement  or 
assignment  of  the  instrument  by  an  infant  passes 
the  property  therein,  does  no  more  than  to  make 
the  contract  of  indorsement  not  void,  and  the 
incapacity  of  the  minor  unavailing  to  prior  par- 
ties, and  does  not  take  away  the  infant's  right 
to  disaffirm. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  S§  128,  129;    Dec.  Dig.  <S=>52.] 

2.  Infants  «=s>58(1)— Contbacts— Disaffibm- 

ANCE. 

Contract  of  indorsement  of  a  note  by  an  in- 
fant may  be  disaffirmed  against  one  taking  it 


from  a  bearer  without  inquirr,  with  construc- 
tive notice  of  the  disability. 

[Kd.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  iS  149-156,  158-160;  Dec.  Dig.  <8=>58(l).l 

Appeal  from  Chancery  Court,  Hamilton 
County;   W.  B.  Garvin,  Chancellor. 

Suit  by  W.  H.  Murray,  by  next  friend, 
against  John  Thompson  and  others.  Decree 
for  complainant  was  reversed  by  the  Court 
of  Civil  Appeals,  and  complainant  appeals. 
Reversed. 

Tatum,  Thach  &  Lynch,  of  Chattanooga, 
for  appellant  Cantrell  &  Moon,  foe  appel- 
lees. 

WILLIAMS,  J.  This  Is  a  suit  by  complain- 
ant, a  minor,  to  disafiirm  a  contract  of  in- 
dorsement of  a  note  of  which  he  was  payee, 
and  to  recover  the  note  from  Thompson,  in- 
dorsee. 

Complainant  while  In  the  employ  of  a 
brick,  company  received  personal  injuries, 
and  the  company  executed  to  him  a  note  of 
$1,750  in  satisfaction  of  his  claim  to  dam- 
ages. The  note  was  made  payable  June  1, 
1915,  which  was  the  date  on  which  complain- 
ant would  arrive  of  age.  On  October  16, 
1914,  W.  A.  Murray,  the  father  of  complain- 
ant, with  the  knowledge  and  authority  of  the 
latter,  sold  the  note  to  Thompson,  indors- 
ing the  name  of  the  son  without  apprising 
Thompson  of  the  fact  that  he  himself  was 
not  the  payee.  The  proceeds  of  the  note 
were  deposited  to  complainant's  account  in 
bank,  and  later  were  Invested  in  a  saloon 
business  In  the  name  of  the  father  and  son, 
and  in  a  short  time  lost  There  was  no  ac- 
tual fraud  on  the  part  of  complainant  In 
the  transaction  with  Thompson. 

The  chancellor  decreed  that  complainant 
was  entitled  to  disaffirm  and  recover;  but 
the  Court  Of  Civil  Appeals  reversed  the  nil- 
Ing. 

11]  The  last-named  court  was  of  opinion 
that  complainant  would  have  been  entitled  to 
the  relief  awarded  by  the  chancellor  under 
the  rules  of  law  in  force  before  the  passage 
of  the  Negotiable  Instruments  Law  (Acts 
1899,  c.  94)  ;  but  that  said  act,  by  its  section 
22,  so  changed  the  law  as  to  deny  complain- 
ant the  remedy  sought.  The  section  thus 
relied  on  is  as  follows : 

"The  indorsement  or  assignment  of  the  in- 
strument by  a  corporation,  or  by  an  infant, 
passes  the  property  therein,  notwithstandiug 
that  from  want  of  capacity  the  corporation  or 
infant  may  incur  no  liability  thereon." 

The  question  to  be  ruled  seems  never  to 
have  been  passed  on  by  any  court  of  last 
resort  In  its  solution  light  may  be  afforded 
by  a  reference  to  the  history  and  object  of 
the  Negotiable  Instruments  Law.  It  was 
drafted  for  the  purpose  of  codifying  the 
principal  rules  of  the  law  merchant  as  an- 
nounced In  numerous  decisions  which  were 
deemed  to  embody  the  best  doctrine.    It  was 
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not  the  purpose  to  change  such  of  those  mies 
as  had  been  nnlforraly  accepted,  but  rather 
to  make  the  law  certain  and  nnlforni  I7  the 
adoption  of  that  one  of  two  or  more  mles 
(arising  out  of  discordant  decisions  in  dlffer- 
ent  jurisdictions)  which  was  thought  to  be 
the  best  pronouncement  of  commercial  law. 

One  of  the  questions  on  which  judicial  de- 
clsious  were  in  conflict  was,  whether  an  in- 
fant's Indorsement  of  a  negotiable  instru- 
ment was  void  or  only  voidable.  This  is  dem- 
onstrated by  what  was  said  In  Roach  v. 
WoodaU,  91  Tenn.  206,  212,  18  S.  W.  407, 
408  (30  Am.  St.  Rep.  883) : 

"Mr.  Story,  in  his  work  on  Promissory  Notes, 
^  77-SO,  puts  upon  the  same  ground  the  minor's 
incapacity  to  indorse  and  make  a  promissory 
note,  and  shows  that  there  is  a  conflict  of  opin- 
ion as  to  whether  such  act  is  void  or  void- 
able.   •    •    • 

"Mr.  Story  thought  the  weight  of  authority 
preponderated  in  ULvor  of  holding  promissory 
notes  given  or  indorsed  by  an  infant  voidable 
only.    Section  78." 

The  lack  of  uniformity  In  the  authorities 
on  that  point  is  also  commented  on  and  dem- 
onstrated in  3  R.  C.  U  p.  1086,  §  292. 

It  was  to  make  certain  and  uniform  the  law 
on  this  point  that  section  22  was  embodied  In 
the  Negotiable  Instruments  Act  In  stipulat- 
ing that  the  IndorsemeDt  of  the  Instrument 
by  an  Infant  "passes  property  therein,"  It 
was  meant  to  provide  that  the  contract  of 
Indorsement  is  not  void,  and  that  his  indorsee 
has  the  right  to  enforce  payment  from  all 
parties  prior  to  the  Infant  Indoraer.  The 
incapacity  of  the  minor  cannot  be  availed  of 
by  prior  parties. 

It  was  not  Intended  to  provide  that  the 
indorsee  should  become .  the  owner  of  the 
Instrument  by  title  indefeasible  as  against 
the  infant,  or  to  make  the  act  of  indorsement 
an  irrevocable  one. 

The  act  does  not  concern  the  right  of  such 
an  indorser  to  disaffirm  under  the  rules  of 
the  law  of  infancy.  The  words  "passes  the 
property  therein,"  If  given  a  meaning  that 
would  deny  that  right  In  respect  of  a  contract 
of  indorsement,  would  deprive  the  Infant  of 
the  right  to  reinvest  in  himself  the  title  to 
the  instrument  against  a  holder  who  had 
knowledge  of  the  Indorser's  Infancy.  The 
quoted  words  are  not  qualified  so  as  to  save 
Us  rights  in  such  assumed  case.  It  must  be 
admitted  that  the  Legislature  did  not  intend 
any  such  radical  and  grossly  inequitable  de- 
parture from  a  settled  and  salutary  rule  of 
law. 

The  Negotiable  Instruments  Law,  in  this 
section.  Is  not  to  be  treated  as  going  further 
than  did  the  corresponding-  section  of  the 
English  BlUs  of  Exchange  Act,  {  22,  which 
provides: 

"When  a  bill  is  drawn  or  indorsed  by  an  in- 
fant, minor,  or  corporation  having  no  capacity 
or  power  to  incur  liability  on  a  bill,  the  drawing 
or  indorsement  entitles  the  holder  to  receive  pay- 
ment of  the  bill,  and  to  enforce  it  against  any 
other  party  thereto." 


The  English  act  was  before  the  National 
Conference  of  State  Boards  of  CommlsslMi- 
ers,  when  the  American  act  was  drafted,  and 
that  there  Is  such  correspondence  in  mean- 
ing is  the  view  expressed  by  Judge  Brewster, 
president  of  the  conference.  The  American 
act  went  no  further.  10  Yale  Law  Journal, 
84;  Brannan,  Neg.  Ins.  I>aw  (2d  Ed.)  185, 
224;  Norton  on  Bills  and  Notes  (4th  Ed.) 
90,  285. 

[2]  The  act  having  no  effect  on  the  right 
of  an  Infant  to  disafflrm,  the  precedents  in 
relation  to  that  right  govern.  This  court  in 
Roach  V.  Woodall,  supra,  held  that  the  minor 
might  dlsalflrm  and  avoid  the  act  of  indorse- 
ment, and  an  opinion  was  intimated  (the 
facts  did  not  call  for  a  decision)  that  one 
who  became  holder  of  the  note  was  chargea- 
ble with  knowledge  of  the  Indorser's  incapaci- 
ty. The  court  used  language  that  has  per- 
tinency to  the  facts  of  the  pending  case : 

"A  transferee  who  receives  by  delivery  merely 
from  bearer  a  note  with  the  name  of  another 
indorsed  u^n  it,  ought  to  be  charged  with  notice 
who  that  indorser  was,  and  whether  a  person 
who  could  in  law  bind  himself  by  an  indorse- 
ment. If  he  does  not  in  fact  know  the  indorser, 
be  would  hardly  predicate  anything  of  an  indorse- 
ment, or  rely  on  it  without  Inquiry.  Such  in- 
quiry would  disclose  the  minority  of  the  indorser, 
and,  consequently,  it  might  well  be  holden  that 
the  transferee  was  chargeable  with  notice  of  the 
invalidity  of  the  indorsement." 

The  common-law  rule  is  that  the  purchaser 
and  indorsee  of  such  a  note  is  not  a  bona 
flde  holder  as  against  an  infant  indorser,  and 
that  the  latter  may  disafflrm  and  recover  the 
note  from  the  possession  of  the  former,  who 
takes  with  constructive  notice  of  the  incapac- 
ity. Hosier  V.  Beard,  54  Ohio  St.  398,  43  N. 
H.  1040,  35  L.  R.  A  161,  56  Am.  St  Rep.  720; 
McClaln  V.  Davis,  77  Ind.  419;  Case  v.  Bs- 
penschled,  169  Mo.  215,  69  S.  W.  276,  92  Am. 
St  Rep.  633 ;  3  R.  O.  I*  p.  1028,  §  2.35 ;  id.  p. 
1086,  S  292;  1  Daniel,  Neg.  Ins.  (6th  Ed.) 
806a;    1  Parsons,  Notes  and  BUls,  276. 

The  chancellor  made  a  proper  disposition 
of  the  case  in  his  decree.  The  decree  of  the 
Court  of  Civil  Appeals  is  therefore  reversed, 
and  that  of  the  chancellor  affirmed. 


STATE  ex  reL  WHITTAKER  v.  MOUNTAIN 

CITY  CLUB. 
(Supreme  Court  of  Tennessee.     Sept  23,  1916.) 

1.  Inioxicatino  Liquobs  «i=»143— "Pubuo 
Nuisance"  —  Salb  —  Disibibutior  bt 
Clubs. 

Under   Laws  1013,   Second   Extra   Sess.  c. 

2,  §  1,  providing  "that  the  conducting,  maintain- 
ing, carrying  on  or  engaging  in  the  sale  of  in- 
toxicating liquors,  •  •  •  and  all  means,  ap- 
pliances, fixtures,  etc.,  are  declared  public  nui- 
sances,  an  Incorporated  social  club  which  had 
been  in  existence  for  25  years,  with  a  limited 
membership,  dispensed  intoxicating  beverages 
to  its  members  at  cost  of  materials  and  service, 
without  overhead  charges,  as  a  mere  incident  to 
the  main  purpose  of  the  club,  the  social  inter- 
course of  its  members,  no  person  not  a  member 
of  the  club,  being  permitted  to  obtain  imytbing 
from  the  club  at  his  own  eq>ense,  was  not  guilty 
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of  conducting  a  nidaanee,  the  Bale  of  intoxicat- 
ing liquors  as  a  business  and  for  profit,  being 
the  nuisance  contemplated  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  }  152;  Dec.  Dig.  «=>148; 
Nuisance,  Cent  Dig.  {  148. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  or  Common 
Nuisance.] 

2.  GouBTs  «=»90(4)— Previous  Decisions  ab 

Pbecedents— Decisions  of  Same  Coubt. 
Where  cases,  which  have  long  been  among 
the  published  decisions  of  the  state,  define  privi- 
leges of  the  people  in  respect  to  personal  con- 
duct, involving  the  difference  between  crime  and 
freedom  from  crime  in  respect  to  what  consti- 
tutes the  sale  of  intoxicating  liq'uors,  made  a 
nuisance,  and  the  people  of  the  state  have  acted 
in  view  of  them,  they  will  not  be  disregarded 
or  reconsidered. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §§  313.  318;  Dec.  Dig.  <8=>90(4).l 

3.  INTOXICATINO     LiQUOBS     lS=»141— PBOSECtT- 

TioN— Issues— Whetheb    Distbibutino    a 

Business. 
The  matter  of  profit  or  nonprofit  is  not  an 
immaterial  circumstance  where  the  point  to  be 
determined  is  whether  a  business  is  being  car- 
ried on  in  the  distribution  of  intoxicating  liq- 
uors. 

[Bd.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  161;  Dec.  Dig.  <8=>141.1 

4.  Intoxicating  Liquobs  <S=>146(6)— Sau»— 
Distribution  by  Clubs. 

The  mere  fact  that  an  incorporated  social 
dub  is  a  legal  entity,  distinct  from  its  members, 
will  not  operate  to  make  a  distribution  of  in- 
toxicating liquors  to  the  members  by  the  club  a 
sale,  where  the  corporation  had  no  stock  and 
not  organized  for  profit,  but  the  corporate  form 
was  used  merely  as  a  means  of  administering 
the  common  property  among  the  members  In  a 
reasonable  and  equitable  manner. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  t  160;  Dec.  Dig.  <S=3l46 

6.  Criminal  Law  «=»304(2)— Judicial  No- 
tice—Unlawful  Sales  by  Clubs. 
The  Supreme  Court  may  take  judicial  no- 
tice that  since  the  enactment  of  various  statuteo 
extending  the  territorial  scope  within  whlrh 
intoxicating  liqvons  cannot  be  legally  sold,  duhs 
have  sprung  up  and  obtained  charters,  whose  ap- 
parent purpose  is  to  evade  under  the  forms  of 
law  the  effect  of  these  statutes,  and  where  sucli 
clubs  are  organized  for  the  chief  purpose  of 
drinking,  or  where  they  sell  liquors  for  a  profit, 
they  and  their  members  are  amenable  to  the  law 
against  the  sale  of  intozicatiug  beverages. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  702,2951%;  Dec.  Dig.  «=304<2).] 

Certiorari  to  Court  of  CItU  Appeals. 

Suit  for  injunction  by  the  State  of  Ten- 
nessee, on  the  relation  of  M.  N.  Wlilttaker, 
District  Attorney  General,  against  the  Moun- 
tain City  Club,  to  have  the  club  declared  a 
ntilsance.  From  a  ludgment  of  the  Court  of 
Civil  Appeals  affirming  a  Judgment  dlsniisslng 
the  petition,  the  State  brings  certiorari.  Af- 
firmed. 

Frank  M.  Thompson,  Atty.  Gen.,  for  the 
State.  M.  M.  Allison,  J.  J.  Lynch,  Frank 
Spurlock,  A.  W.  Gaines,  T.  H.  Cooke,  S.  B. 
Smith,  Jesse  M.  Littleton,  Francis  Martin,  J. 
M.  Trimble,  W.  D.  Spears,  E.  H.  Williams, 
and  Geo.  D.  Lancaster,  all  of  Chattanooga, 
for  Mountain  City  Club. 


NEILk  C.  J.  Tbia  case  was  begun  In  the 
circuit  court  of  Hamilton  county  by  a  petitioo 
of  the  state  filed  on  relation  of  M.  N.  Whit- 
taker,  District  Attorney  General  for  the 
Sixth  judicial  circuit  The  purpose  of  the 
petition  was  to  liave  the  dub  declared  a 
nuisance  and  abated  as  sach,  in  bo>  far  as  it 
disiiensed  intoxicating  liquors  to  its  memben, 
or  others.    The  main  diarge  was  that: 

"The  dnb  has  a  buffet  or  bar,  and  bar  fix- 
tures, and  a  stock  of  intoxicating  liquors,  and 
is  conducting,  maintaining,  carrying  on,  and  en- 
gaging in  the  sale  of  intoiScating  liquors  ai  i 
beverage  at  its  club  apartments,  No.  729  Chest- 
nut street,  in  the  city  of  Chattanooga,  within 
four  miles  of  a  schoolhouse  where  school  ii 
kept,  and  is  engaged  in  creating  a  public  nui- 
sance, as  defined  in  section  1,  chapter  2,  of  the 
Acts  of  1913,  Second  Extra  Session.  ♦  •  • 
The  defendant,  the  Mountain  City  Clnb,  hu 
paid  the  internal  revenue  tax  as  a  retail  liquor 
dealer,  and  is  possessed  of  an  internal  revenue 
tax  stamp,  as  a  retail  liquor  dealer." 

An  answer  was  filed,  which  appears  to 
have  been  treated  in  the  court  below  as  stat- 
ing the  facta  truly,  and  on  trial  tbeie  the 
court  refused  to  grant  the  Injunction  asked 
and  dismissed  the  petition.  From  this  Judg- 
ment an  appeal  was  prayed  to  the  Conrt  of 
Civil  Appeals,  and  there  the  Judgment  of  the 
trial  court  was  affirmed.  The  case  was  then 
brought  here  by  the  writ  of  certiorarL 

The  facts,  as  disclosed  in  the  answer,  are 
in  substance  these:  The  dnb  is  duly  in- 
corporated under  certain  sections  of  the  gen- 
eral incorporation  law,  which  apply  to  oi^ 
ganizatlons  not  created  for  profit,  and  whidi 
in  one  of  its  secti<ms  specially  provides  for 
social  dubs.  It  was  organized  about  18 
years  before  the  present  proceeding  was  be- 
gun, and  has  been. in  continuous  operation 
since.  It  lias  a  membership  limited  to  220. 
The  lnitlati<m  fee  is  $100  for  each  member, 
and  the  monthly  dues  are  $3.  As  a  result  of 
the  voluntary  contrllnitions  of  its  members 
the  dub  owns  a  lot  90  feet  front  by  200  feet 
d(«p,  at  No.  729  Chestnut  street,  in  the  dty  of 
Chattanooga.  On  this  lot  it  has  erected  a 
building  ccMnpoaed  of  bride,  and  this  build- 
ing has  a  basement  and  two  stories.  The 
basement  is  used  for  storage  purposes,  and 
as  a  kitchen.  In  the  basement  are  also  the 
furnace  and  fuel  snpplies.  In  the  first  story 
there  are  a  large  vestibule  and  reception  hall, 
a  large  reading  room  and  library,  writing 
room,  dining  room,  billiard  and  pool  room, 
buffet,  and  office  room  for  the  manager  or 
steward.  The  second  floor  is  devoted  to  bed- 
rooms that  are  used  as  such  by  some  of  ttM 
club  members.  On  this  floor  is  also  a  room 
for  exercise,  shower  baths,  etc.  The  total 
floor  space  of  these  two  floors  is  14,410  sqaare 
feet.  The  total  space  covered  by  the  buffet  is 
310  square  feet.  The  total  property  of  the 
club  is  worth  about  $66,000. 

From  the  organization  of  the  club  untH 
now  the  bufl^et  hos  served  as  a  mere  inci- 
dent to  the  main  purpose,  the  sodai  inter- 
course of  its  members,  Just  as  the  reeding 
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loom,  dinioK  room,  and  billiard  and  pool 
room  have  served  as  Incidents  to  the  main 
purpose.  The  account  of  the  buffet  has  been 
kept  separate  and  distinct  from  the  other 
departments  of  the  club.  To  this  account 
there  are  cliarged  the  actual  cost  of  the  ma- 
terials used,  and  the  actual  cost  of  seryice. 
This  coat  of  service  consists  simply  of  the 
wages  paid  those  who  are  employed  only  for 
the  purpose  of  operating  the  buffet  It  In- 
cludes BO  overhead  charges  of  any  kind.  As 
the  result,  from  November  1,  1913,'  to  Novem- 
ber 1,  1914,  there  was  a  loss  of  $1,054.  Since 
November  1,-1914,  there  has  been  a  loss  of 
substantially  the  same  average  amount  At 
no  time  has  the  buffet  been  operated  at  a 
profit.  In  the  same  manner  the  restaurant 
has  been  operated  at  a  loss.  To  meet  these 
losses,  and  to  defray  the  general  expenses 
of  the  organization,  the  club  members  volun- 
tarily contribute  a  sum  in  excess  of  $10,000 
annually,  without  which  assessment  the  club 
could  not  exist  at  all. 

In  the  buffet  intoxicating  beverages  are 
dispensed  to  the  members,  in  the  following 
manner:  For  tbe  purpose  a  small  room, 
called  a  grillroom,  Is  used.  It  has  no  bar, 
but  has  a  sideboard,  tables  occupying  the 
floor  of  the  room.  The  members  are  served 
at  these  tables.  The  member  signs  a  ticket 
showing  the  drinks  served  there.  There  is 
charged  against  the  member,  at  the  end  of 
the  month,  the  number  of  drinks  served  to 
him,  at  a  scheduled  price  of  12  cents  per 
drink.  This  price  is  not  suflScient  to  meet 
the  expenses  of  the  buffet.  No  cash  is  col- 
lected when  'the  beverages  are  served.  If 
the  dub  member  fails  to  pay  his  bills  within 
a  reasonable  time  no  suit  is  brought  or  ef- 
fort made  to  collect  them.  By  virtue  of  tbe 
rules  of  tbe  club  he  ceases  to  be  a  member 
and  tills  ends  the  matter.  Under  the  rules 
of  the  club,  which  are  strictly  enforced,  no 
person  not  a  member  of  the  club  is,  under 
any  circumstances,  permitted  to  obtain  any- 
thing from  the  club  at  his  own  expense.  If 
such  outsider  comes  to  the  club  as  a  guest  of 
one  of  Its  members,  he  is  entitled,  under  the 
rules  of  the  club,  to  the  same  courtesy  as 
such  a  visitor  would  expect  to  receive  from 
his  host  In  the  event  the  entertainment  in. 
question  occurred  at  the  latter's  home. 

Under  the  express  terms  of  the  charier,  no 
member  is  permitted  to  realize  a  profit  out 
of  Its  operation,  and  at  no  time  during  tbe 
history  of  the  organization  has  any  member 
received  any  profit  or  dividend  from  it. 
\Vhile  the  dub  is  operated  under  the  direc- 
tion of  a  president  and  board  of  governors, 
these  oihcers  receive  no  consideration  of  any 
Und  for  their  services.  The  operation  of  the 
club  is  carried  on  under  the  management  of 
a  steward,  and  servants  and  employes  under 
tbe  steward.  None  of  such  employes  are 
members  of  the  club.  It  is  true  that  the 
clubhouse  is  located  within  four  miles  of  a 
schoolhouae,  and  that  the  defendant  has  paid 


the  federal  tax  prescribed  for  retail  liquor 
dealers  since  its  beginning,  but  this  was  paid 
because  under  the  federal  statutes  such  pay- 
ment is  required  for  clubs  dispensing  liquors 
to  members  only  and  without  profit 

As  previously  stated  the  club  was  organ- 
ized 18  years  ago.  It  was  organized  at  that 
time  as  the  successor  to  the  old  club  that 
came  into  existence  in  1890.  It  may  be  said, 
therefore,  that  it  has  been  in  existence  for 
25  years.  It  certainly  was  not  organized  for 
the  purpose  of  running  a  saloon.  At  the  time 
of  its  organization  there  were  saloons  in 
nearly  every  business  block  in  the  city  of 
Chattanooga.  Tliere  was  no  need  therefore 
for  those  who  organized  the  dub  to  go  to  the 
expense  of  establishing  an  institution  of  the 
kind  previously  described  for  the  mere  pur- 
pose of  having  a  place  to  drink  liquors.  The 
club  is  composed  of  matured  and  sober  men 
who  have  too  high  a  regard  for  the  realities 
of  life  to  permit  liquor  drinking  to  be  made 
an  essential  feature  of  their  dally  affairs. 
Indeed,  many  of  the  members  are  total  ab- 
stainers, and  many  more  rarely  make  use  of 
the  buffet  at  all,  and,  as  previously  stated, 
the  club  has  a  limited  membership,  and  this 
membership  has  not  been  increased  since  the 
passage  of  the  four-mile  law  of  1909. 

The  foregoing  are  the  facts  set  out  in  the 
answer,  upon  which  the  trial  court,  and  tbe 
Court  of  Civil  Appeals,  based  their  decision. 

[1]  So  much  of  tlie  act  on  which  tbe  peti- 
tion was  filed  as  It  Is  necessary  to  quote,  be- 
ing section  1,  is  as  follows: 

"That  the  conducting,  maintaining,  carrying 
on,  or  engaging  in  the  sale  of  iDloxicating  liq- 
uors; the  keeping,  maintaining,  or  conducting 
bawdy  or  assignation  bouses  j  and  the  conduct- 
ing, operating,  keeping,  running  or  maintaining 
gambling  houses  in  violation  of  the  laws  of  this 
state,  in  any  building,  structure,  or  place  within 
this  state,  and  all  means,  appliances,  fixtures, 
appurtenances,  materials,  and  supplies  used 
for  tbe  purpose  of  conducting,  maintaining,  or 
carrying  on  such  unlawful  business,  occupation, 
game,  practice,  or  device,  are  licreby  declared  to 
be  public  nuisances,  and  may  be  abated  under 
the  provisions  of  this  act" 

As  already  stated,  tbe  trial  judge  and  the 
Court  of  Civil  Appeals  held  that  under  the 
f&cts  recited  the  defendant  could  not  be  held 
guilty  of  conducting  a  nuisance. 

We  think  the  conclusion  is  a  sound  one. 
It  is  clear,  from  the  words,  "conducting, 
maintaining,  carrying  on,  or  engaging  in  the 
sale  of  intoxicating  liquors,"  as  well  as  from 
the  two  other  matters  immediately  following 
in  the  section,  and  likewise  the  words,  "all 
means,  appliances,  fixtures,  appurtenances, 
materials  and  supplies  used  for  the  purpose 
of  conducting,  maintaining,  or  carrying  on 
such  unlawful  business,"  etc.,  that  a  busi- 
ness enterprise  was  In  the  mind  of  the  Legis- 
lature; that  is,  the  sale  of  intoxicating  liq- 
uors as  a  business.  This  was  the  nuisance 
contemplated  in  the  section  quoted.  This 
being  true,  the  present  controversy  Is  seen 
easily  to  fall  within  the  cases  of  Tennessee 
Club  of  Memphis  v.  Dwyer,  79  Tenn.  (11  Lea) 
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462,  47  Am.  Rep.  298,  and  MorlaTty  v.  State, 
122  Tenn.  440,  124  S.  W.  1016,  25  Lu  B.  A. 
(N.  S.)  1252.  In  the  first  mentioned  of  these 
cases,  under  facts  closely  analogous  to  the 
facts  found  In  the  present  case,  and  par- 
ticularly that  the  distribution  of  the  liquors 
among  the  members  of  the  club  was  without 
any  profit  It  was  held  that  the  club  was  not 
a  retail  liquor  dealer.  Continuing,  the  court 
said: 

"It  ia  clear  from  the  alle^tions  of  the  bill 
that  the  liquors  kept  by  the  complainant  was 
not  kept  for  sale  to  the  public  or  as  a  traffic, 
nor  was  the  public  admitted  to  its  rooms.  No 
person  but  members  were  admitted  except 
strangers  who  live  outside  of  Shelby  county,  and 
they  only  upon  special  invitation  of  the  mem- 
bers, and  they  are  not  permitted  to  purchase 
any  liquors  or  refreshments.  The  liquors  ore 
purchased  out  of  the  common  fund  and  are  kept 
for  the  exclusive  use  of  the  members  of  the 
club.  They  are  not  sold  for  or  at  a  profit,  but 
the  price  the  members  are  required  to  pay  for 
them  b  regulated  by  the  governing  committee, 
is  less  than  the  original  cost  and  goes  back  into 
the  common  fund.  They  are  served  by  a  serv- 
ant of  the  complainant,  who  is  employed  at  a 
salary  and  has  no  interest  whatever  in  the  liq- 
uors or  their  proceeds,  and  we  think  it  is  clear 
from  the  statements  of  the  bill,  that  the  mode 
of  sale,  as  it  is  termed,  to  the  members  at  a 
rate  fixed  b^  the  governing  committee  of  the 
club,  is  only  in  fact  an  equitable  and  convenient 
mode  of  distributing  refreshments  to  its  mem- 
bers, which  are  provided  by  the  club  for  tliem 
exclusively.  It  cannot  be  controverted  but  that 
the  complainant  would  have  a  right  to  purchase 
and  keep  liquors  at  its  clubrooms  for  the  use 
of  its  members,  and  to  distribute  it  among  them 
in  any  method  it  might  deem  proper,  and  to 
raise  funds  for*  the  purpose  of  replenishing  by 
assessments  upon  the  members,  and  the  mode 
adopted  of  the  form  of  a  sale  alone  to  its  mem- 
bers of  such  a  quantity  for  so  much  money,  can 
be  nothing  more  than  a  mode  adopted  of  assess- 
ing each  member  in  proportion  to  the  amount 
be  consumes,  and  cannot  be  distinguished  in 
priuciple  from  that  adopted  in  one  of  the  cases 
referred  to,  of  issuing  checks  to  each  member, 
which  entitles  him  to  so  much  liquor  each,  ac- 
cording to  the  amount  of  money  he  contributes." 

In  the  case  of  Morlarty  t.  State,  also  close- 
ly analogous  In  Its  facts  to  the  case  now  be- 
fore us,  a  similar  result  was  reached.  In 
the  course  of  the  opinion  the  court  pointedly 
said: 

"Not  only  is  this  record  without  suggestion 
that  there  was  a  profit  made  in  the  disposing 
of  the  liquors  in  this  Elks'  Lodge,  which  was 
carried  into  a  'general  fund'  to  be  used  as  might 
be  in  defraying  the  expenses  of  the  club ;  but 
the  fact  is  that  no  profit  was  made,  the  price 
charged  for  the  liquor  served  being  the  simple 
equivalent  of  its  price  and  the  cost  of  serving 
the  same  to  the  members." 

Again  the  court  said: 

"We  are  satisfied  from  the  uncontroverted 
facts  in  the  record  that  the  Knoxville  Lodge  of 
Elks,  like  the  present  lodge,  is  a  bona  fide  asso- 
ciation, organized  for  social,  fraternal,  and 
benevolent  purposes,  and  that  the  furnishing  of 
refreshments,  inclusive  of  intoxicants,  to  its 
members,  is  purely  incidental,  and  that  the 
lodge  was  not  en^raged  in  the  'handling  of  liq- 
uor for  sale,'  within  the  sense  of  the  revenue  act 
of  1907.  From  this  it  follows,  of  necessity,  that 
the  plaintiff  in  error,  who  was  simply  its  employ^ 
and  doing  its  service,  was  not  guilty  of  the  mis- 
demeanor of  either  'selling  or  aiding  in  the  sale' 


of  'intoxicating  liquors,'  created  by  section  1 
of  diapter  161  of  the  AcU  of  1899." 

In  neither  of  the  foregoing  oases,  however, 
did  it  appear  that  the  United  States  internal 
revenue  tax  had  been  paid.  This  drcnm- 
stance  did  appear  In  Hermitage  CSnb  t. 
Shelton,  104  Tenn.  101,  56  S.  W.  838,  and  was 
held  to  Impose  upon  the  dnb  the  burden  of 
showing  that  It  was  not  engaged  in  the  retail 
liquor  business.  The  determining  point  in  the 
conclusion  that  It  was  so  engaged  was  found 
in  the  fact  that  the  liquors  were  sold  at  a 
profit,  and  the  proceeds  turned  into  the  gen- 
eral fund  of  the  club,  and  likewise  in  the 
fact  that  liquor  was  dispensed  to  guests, 
persons  not  members.  In  such  quantities  as 
they  might  desire. 

[2-4]  It  Is  Insisted  that  tbe  fact  of  selling 
at  a  profit  Is  really  Immaterial,  and  we  are 
asked  to  reconsider  these  cases.  These  cases 
have  long  been  among  our  published  deci- 
sions, and  the  people  of  the  state  have  acted 
in  view  of  them,  and  it  would  not  be  right  to 
disregard  them,  defining,  as  they  do,  tbe 
privileges  of  the  people  In  respect  to  per- 
sonal  conduct,  Involving  the  difference  be- 
tween crime  and  freedom  from  crime  in  re- 
spect of  the  particular  question  Involved. 
Moreover,  the  matter  of  profit  or  nonprofit 
is  not  an  Immaterial  circumstance  when  the 
point  to  be  determined  is  whether  a  business 
is  being  carried  on.  It  would  be  a  rash  con- 
clusion to  decide  that  a  man  was  carrying  on 
a  business  when  be  was  consciously,  inten- 
tionally, and  systematically  distributing  hla 
liquors  or  other  property  not  only  without 
profit,  but  really  at  a  loss.  The  more  rea- 
sonable conclusion  to  be  drawn  from  sudi 
fact  In  connection  with  the  nature  of  the 
institution  under  examination  would  be,  as 
stated  In  the  Dwyer  Case,  that  this  was 
simply  a  method  of  distribution  of  tbe  com- 
mon property  among  the  members  of  the 
dub.  In  an  equitable  manner.  A  technical 
argument  is  made  to  the  effect  that  the  cor- 
poration Is  a  legal  entity,  distinct  from  Its 
members,  and  that  when  a  certain  portion  of 
the  liquor,  say  a  drink,  Is  passed  by  the 
servitor  of  the  club  to  one  of  the  members 
on  his  call  therefor,  for  his  personal  con- 
sumption, the  title  passes,  and  this  makes 
a  sale.  The  same  argument  might  be  made 
against  the  conclusion  reached  In  the  Dwyer 
Case,  supra,  but  as  In  that  case,  so  in  this, 
we  are  of  the  opinion  that  the  technical  ar- 
gument should  not  prevail,  but  that  all  the 
facts  should  be  looked  to,  to  ascertain  the 
relation  of  the  corporation  to  Its  members. 
The  corporation  is  one  organized  not  for 
profit,  but  for  social  Intercourse  between 
its  members,  and  the  property  Is  the  common 
property  of  all,  without  any  stock,  and  with- 
out any  possibility  of  dividends,  and  the  cor- 
porate form  was  used  merely  as  a  means  of 
administering  the  common  proi>erty  among 
the  members  In  a  reasonable  and  equitable 
manner.  People  ▼.  Adelphl,  140  N.  Y.  5,  43 
N.  B.  410,  31  lu  R.  A.  510,  62  Am.  St  Rep. 


Digitized  by 


Google 


Tenn.) 


STATS  ▼.  CnMBEBLAND  OLUB 


683 


700;  State  r.  St  Louis  Olnb,  125  Mo.  308, 
28  S.  W.  604,  26  U  B.  A.  673;  Couimon- 
wealth  T.  Pomphret,  137  Mass.  564,  50  Am. 
Rep.  340;  Seim  v.  State,  55  Md.  566,  39  Aoa. 
Bep.  419 ;  Peldmont  Club  t.  Commonwealth, 
87  Va.  541, 12  S.  E.  963;  State  v.  McMaster, 
S5  S.  a  1.  14  S.  E.  290,  28  Am.  St.  Rep.  826; 
Baiden  r.  Montana  dub,  10  Mont  330,  25 
Pac.  1042,  11  L.  R.  A.  593,  24  Am.  St.  Rep. 
27;  Koenlg  v.  State,  33  Tex.  Cr.  R.  367,  26 
S.  W.  S35,  47  Am.  St  Rep.  35 ;  Klein  v.  Urlng- 
ston  Club,  177  Pa.  224,  35  Atl.  606,  34  L.  R. 
A.  94,  55  Am.  St.  Rep.  717;  State  t.  Austin 
Club,  89  Tex.  20,  33  S.  W.  113,  30  L.  R.  A. 
500;  Winters  v.  State,  33  Tex.  Cr.  R.  395, 
26  S.  W.  839;  Ward  v.  State,  55  Tex.  Cr. 
R.  362,  116  S.  W.  1154;  Graff  v.  Evans,  8 
Q.  B.  Dlv.  373. 

It  Is  also  In&lsted  tbat  tbe  cases  from  our 
own  Reports  wMch  we  have  referred  to  can- 
not be  properly  cited  as  authority  for  the 
one  now  before  us,  because  In  the  Dwyer 
Case  the  question  was  whether  tbe  club  was 
a  retail  liquor  dealer;  and  in  tbe  Moriarty 
Case  the  court  had  under  examination  an 
indictment  charging  a  servant  of  tbe  club 
with  unlawfully  selling  intoxicating  liquors 
without  license.  The  question  now  before  us 
is  whether  the  defendant  was  engaged  in  con- 
dacting  a  nuisance.  It  is  true  the  differences 
Just  suggested  do  exist,  but  still  all  the 
ea£«s  rest  on  the  same  fundamental  principle. 
In  the  Dwyer  Case  the  distinct  question  was 
whether  the  club  was  carrying  on  a  retail 
liquor  busiuess,  and,  in  the  Moriarty  Case, 
while  the  servant  was  indicted  for  making 
a  sale,  yet  It  became  necessary  to,  and  the 
court  did  consider  the  authority  of  the  club 
under  which  he  was  acting,  and  necessarily 
resorted  to  the  same  principles  as  those  con- 
tained in  the  Dwyer  Case.  The  same  ques- 
tion was  considered  in  the  Hermitage  Club 
Case,  and  that  case  was  talien  out  of  the 
authority  of  the  Dwyer  Case,  simply  because 
it  appeared  the  Hermitage  Club  had  been 
selling  for  profit,  and  to  guests  or  strangers, 
and  turning  the  proceeds  into  the  general 
fund  of  the  dub.  So,  in  th«^  case  before  us, 
under  tbe  facts,  the  question  really  is  wheth- 
er the  defendant  was  engaged  in  carrying  on 
the  business-  of  a  retail  liquor  dealer.  If  it 
was,  it  was  guilty  of  committing  a  nuisance. 
If  it  was  not  so  engaged,  but  was  obeying  the 
principles  laid  down  in  the  cases  of  Tennes- 
see Club  V.  Dwyer  and  Moriarty  v.  State, 
it  was  not  guilty  of  committing  a  nuisance. 
It  was  obeying  these  principles,  and  is  not 
guilty. 

It  results  that  the  Judgment  of  the  Court 
of  Civil  Appeals  must  be  affirmed. 

[B]  We  think,  however,  that  we  should  add 
the  caution  which  appears  at  the  close  of 
Moriarty  v.  State: 

"That  it  is  a  matter  of  common  knowledge,  of 
which  we  may  take  judicial  notice,  that  since 
the  legislative  enactment  of  the  vai-ious  stat- 
utes, extending  from  time  to  time  the  territorial 
•cope   within    which   intoxicating   liquors   can- 


not be  legally  sold,  duba  have  sprang  up  in 
great  numbers  in  different  localities,  and  obtain- 
ed charters,  whose  apparent  purpose  is  to  evade, 
if  possible,  under  the  forms  of  law,  the  effect 
of  these  statutes.  It  is  hardly  necessary  to 
say  that  such  a  club  can  find  no  warrant  for  its 
existence  in  the  present  holding.  Whenever, 
in  any  case,  the  legality  of  its  action  in  thjs  re- 

§ard  is  challenged  by  the  state,  it  will  be  the 
uty  of  the  court  to  scrutinize  closely,  in  order 
to  see  that  no  such  device  is  attended  with  suc- 
cess. In  every  case,  when  the  serving  of  liquor 
to  members,  or  others,  is  tbe  prindpal  purpose, 
or  one  of  the  chief  objects,  of  such  an  organiza- 
tion, and  not  a  mere  incident,  or  when  it  is  sold 
for  a  profit,  this  being  carried  into  a  general  fund 
for  meeting  the  expenses,  or  into  a  special  fund 
for  the  payment  of  salaries,  or  for  distribution 
among  its  mimbers,  or  other-nise.  the  disguise 
should  and  will  be  uncovered,  and  the  club  and 
its  members  made  amenable  to  tbe  law." 

We  reproduced  the  foregoing  in  an  opinion 
recently  delivered  at  Nashville,  and  do  so 
again,  at  the  close  of  the  present  opinion, 
to  give  added  emphasis.  On  the  facts  of  the 
Nashville  case  we  found  the  club  there  un- 
der consideration  a  mere  pretense,  an  organ- 
ization gotten  together  under  the  forms  of  a 
literary  and  social  club,  but  in  truth  only 
for  drinking  purposes. 


STATE  T.  CUMBERLAND  CLUB. 

SAME  V.  ELKS'  SOCIAL  CLUB. 

(Supreme  Court  of  Tennessee.    Sept  23,  191ft' 

1.  Statotbs  «s»23— Bnactmbnt. 

Where  the  Senate  and  the  House  Bill  are  the 
same  in  their  caption  and  body,  and  tbe  House 
Bill  has  been  passed  and  transmitted  to  the  Sen- 
ate after  the  Senate  Bill  has  passed  its  final 
readings,  the  substitution  of  the  House  Bill  and 
its  passage  by  the  Senate  constituted  a  valid 
enactment 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  i%  26,  27;    Dec.  Dig.  «=s>23.] 

2.  Statutes  €=»11  —  Enactment  —  Rules  o> 
Senate. 

The  Senate,  having  the  right  under  Const 
art.  2,  I  12,  to  make  its  own  rules,  is  the  judge 
of  those  rules,  and  all  tbe  court  can  do  is  to 
ascertain  whether  the  Constitution  has  been  com- 
pUed  with  in  the  passage  of  an  act,  and  cannot 
consider  whether  the  rules  of  the  Senate  have 
been  complied  with. 

[Ed.    Note. — For    other    cases,    see    Statutes, 
Cent  Dig.  {  8;  Dec.  Dig.  «S=»11.] 

3.  Statutes  $=»225  —  Construction  —  Mean- 
ing OF  WOBDS. 

The  legislative  intent  is  to  be  ascertained 
from  a  statute  in  connection  with  other  statutes 
on  tbe  same  subject,  and  not  merely  from  a 
strict  and  accurate  definition  of  the  words  alone. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {§  302,  303;  Dec.  Dig.  <S=>225.] 

4.  Statutes  ®=9ll4(6)— Subject  and  Titlk— 
Intoxicating  Liquors. 

Const,  art.  2,  8  17,  providing  that  no  bill 
shall  become  a  law  which  embraces  more  than 
one  subject  expressed  in  the  title  was  violated  by 
Laws  1915,  c.  54,  entitled  "An  act  to  prohibit  per- 
sons, clubs,  •  •  •  from  storing,  keeping,  dis- 
tributing or  in  any  way  disposing  of  liquor  con- 
taining more  than  one-half  of  1  per  cent  alcohol, 
on  the  premises  of  any  •  »  •  dub,"  which, 
in  view  of  tbe  history  of  legislation,  was  intend- 
ed to  reach  social  clubs,  section  1  of  which  made 
it  unlawful  for  any  dub  to  keep  any  dubhousa 
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in  which  any  llgnor,  containing  more  than  one- 
half  of  1  per  cent,  alcohol,  is  receired  or  kept 
by  the  person  in  his  own  name  or  otherwise,  or 
by  the  club  for  the  purpose  of  use,  or  sale  among 
its  mpmbers,  forbidding  any  club  to  use  or  sell 
any  such  liquors  bo  received  and  kept,  since  the 
clauses  forbidding  the  maintenance  of  any  "other 
place  in  which  any  liquor  •  •  •  is  received 
or  kept  by  the  person  in  his  own  name  or  other- 
wise •  •  •  for  the  purpose  of  use,  gift,  bar- 
ter, or  sale  as  a  beverage,"  and  that  providing 
"and  no  person  •  *  •  within  the  state  shall 
use,  barter,  sell  or  give  away  or  assist  in  barter- 


ing, or  assist  in 


•    •    selling    •    •    •    any 


liquor  containinp  more  than  one-half  of  1  per 
cent,  alcohol  so  received  or  kept,"  were  not  ex- 
pressed in  the  title. 

[Ed.  Note. — For  other  ca.ses,  see  Statutes, 
Cent.  Dig.  §i  147-149 ;  Dec.  Dig.  <g=»114(6).] 

5.  CONSTITtJTIONAI,  LAW  «=>42— PaBTT  ENTI- 
TLED TO  Raise  Qukstion— Subjkct  and  Ti- 
TUL— Interest. 

While  no  one  has  the  right  to  attack  a  par- 
ticular provision  in  a  statute  as  unconstitutional 
unless  it  affects  him  personally,  or  unless,  if  the 
attack  be  sustained,  the  effect  would  be  to  render 
the  entire  act  void,  yet  if  the  effect  of  a  success- 
ful attack  for  violation  of  Const,  art.  2,  §  17, 
providing  that  no  bill  shall  become  a  law  which 
embraces  more  than  one  subject  expressed  in  its 
title,  is  to  render  the  entire  act  void,  any  one 
against  whom  such  an  act  is  sought  to  be  enforc- 
ed may  attack  it  on  that  ground,  and,  if  suc- 
cessful, will  be  relieved  of  whatever  burden  the 
statute  in  any  of  its  parts  purports  to  impose  on 
him. 

[EM.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §§  39,  40;  Dec.  Dig.  <S=»42.] 

6.  Statutes  ®=364(10)— Subject  and  Title— 
Pabtial  Invalidity. 

The  subject-matter  of  Laws  1915,  c.  54,  §  1, 
forbidding  the  maintenance  of  any  other  place 
than  clubs,  etc.,  in  wliich  liquor  is  received  or 
kept  by  a  person  in  his  own  name  or  otherwise 
for  use  or  sale,  not  being  within  its  title,  as  re- 
quired by  Const,  art.  2,  $  17,  could  not  be  cut 
out,  where  it  and  the  other  subjects  of  the  act 
were  interwoven  so  that  the  portion  of  the  act 
relating  to  clubs  must  also  fall. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  $  195;  Dec.  Dig.  <S=>64{10).] 

Appeal  from  Criminal  Court,  Hamilton 
County;  S.  D.  Mclteyuolds,  Judge. 

Appeal  from  Criminal  Court,  Knox  County ; 
T.  A.  R.  Nelson,  Judge. 

The  Cumberland  Club  was  indicted  for  re- 
ceiving, keeping,  and  storing  In  its  premises 
intoxicating  liquors  belonging  to  its  members, 
and  the  Elks'  Social  Club  was  indicted  for  re- 
ceiving and  keeping  Intoxicating  liquors  for 
sale  to  Its  members.  Demurrers  sustained 
and  indictments  quashed,  and  the  State  ap- 
peals.   Affirmed. 

Frank  M.  Thompson,  Atty.  Gen.,  for  the 
State.  Fred  C.  Houk  and  John  H.  Frantz, 
for  Cumberland  Club.  W.  H.  Cummings, 
Prank  S.  Carden,  Geo.  D.  Lancaster,  and 
Frank  Spurlock,  all  of  Chattanooga,  for  Elks' 
Social  Club. 

NEIL,  C.  J.  These  cases  were  heard  to- 
gether, as  presenting  the  question  of  the  cou- 
stitutionality  of  chapter  54,  Acts  1915.  In 
order  to  present  the  question  it  will  be  neces- 


sary to  quote  only  the  title  and  the  first  sec- 
tion of  this  act.    They  are  as  follows : 

"An  act  to  prohibit  persons,  dubs,  asaociationa 
or  lodges  from  storing,  keeping,  distributing,  or 
in  any  way  disposing  of  liquor  containing  more 
than  one-half  of  one  per  cent  alcohol,  on  the 
premises  of  any  association,  lodge,  or  club  and 
providing  penalty  for  the  violation  thereof." 

"Section  1.  That  it  shall  not  hereafter  be  law- 
ful for  anj  person,  club,  association  or  lodge  di- 
rectly or  mdirectly  to  keep  or  maintain  by  him- 
self, itself,  or  by  association  with  others,  or  to 
in  any  manner  aid,  abet  or  assist  in  maintaining 
any  clubhouse,  lodge  or  other  place  in  which  any 
liquor,  containing  more  than  one-half  of  one  per 
cent  alcohol,  is  received  or  kept  by  the  person  in 
his  own  name  or  otherwise,  or,  by  the  associa- 
tion, lodge  or  club,  for  the  purpose  of  use,  gift, 
barter  or  sale  as  a  beverage,  or  for  distribution 
or  division  among  the  members  of  any  club,  as- 
sociation or  lodge  in  this  state,  by  any  meona 
whatsoever ;  and  no  person,  club,  association  or 
lodge  within  this  state  shall  use,  barter,  sell  or 
give  away,  or  assist  in  bartering,  selling  or  giv- 
ing away  any  liquor,  containing  more  than  one- 
half  of  one  per  cent,  alcohol,  so  received  or  kept. 
Any  person  violating  the  provisions  of  this  act 
shall  De  guilty  of  a  misdemeanor  and  upon  con- 
viction thereof  shall  be  punished  by  a  fine  of  not 
less  than  $50.00  nor  more  than  $500.00  and  im- 
prisonment for  a  period  of  not  less  than  thirtr 
days  nor  more  than  six  months." 

The  Indictment  against  the  Cumberland 
Club  charges: 

"That  'the  Cumberland  Club,'  a  bona  fide  so- 
cial club,  chartered,  organized  and  existing  un- 
der the  laws  of  the  state  of  Tennessee,  for  the 
exclusive  purpose  of  social  enjoyment  and  in- 
tercourse among  its  members,  and  having  and 
owning  its  clubhouse  in  Knoxville,  Knox  county, 
Tenn.,  and  also  having  several  members,  whose 
names  are  unknown  to  the  grand  jurors  afore- 
said, did,  on  the day  of  June,  1915,  nnlaw- 

fully  permit  certain  members  of  said  club  to  re- 
ceive, keep  and  store  in  its  said  clubhouse  and 
premises  mtoxicating  liquors,  containing  more 
than  one-hnlf  of  1  per  cent,  alcohol,  belonging 
to  said  members,  and  received,  kept  and  stored 
by  said  club  for  the  use  aud  consumption  of 
said  members  in  and  upon  its  said  clubhouse  and 
premises,  and  kept  in  individual  or  private  lock- 
ers by  said  members,  and  not  for  the  purpose  of 
barter  or  sale  as  a  beverage  by  said  dnb  or  its 
members,  in  violation  of  chapter  54  of  the  Public 
Acts  of  the  General  Assembly  of  Tcnnes.see  for 
1915,  contrary  to  the  statute  and  against  the 
peace  and  dignity  of  the  state." 

The  Indictment  against  the  Elks'  Social 
Club  has  two  counts.  The  first  count 
charges: 

"That  the  Elks'  Social  Club,  a  corporation, 
heretofore  on  the  3d  day  of  June,  1915,  in  the 
county  aforesaid,  did  unlawfully  keep  and  main- 
tain a  certain  clubhouse,  where,  and  in  which, 
liquors  containing  more  than  one-half  of  1  per 
cent,  of  alcohol  were  received  and  kept  by  said 
club  for  the  purpose  of  sale  as  a  beverage  to  the 
individual  members  of  such  club,  against  the 
peace  and  dignity  of  the  state." 

The  second  count  charges: 

'That  the  Elks'  Social  Club,  a  corporation, 
heretofore  on  the  3d  day  of  June,  1916,  in  the 
county  aforesaid,  did  unlawfully  sell  liquors  con- 
taining more  than  one-half  of  1  per  cent  of  al- 
cohol from  a  supply  of  such  liquors  received  aiid 
kept  by  said  club  in  a  clubhouse  maintained  by  It 
against  the  peace  and  dignity  of  the  state." 

A  demurrer  was  filed  to  each  of  these  In- 
dictments, and  sustained.    Thereupon  an  ap- 
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peal  was  prayed  in  each  case  to  this  court ; 
the  first  case  from  the  criminal  court  of  Knox 
county,  and  the  second  from  the  criminal 
fionrt  of  Hamilton  county. 

[1]  Many  points  were  made  in  the  demur- 
rer, but  we  shall  consider  only  two  of  them. 
The  first  of  these  points  is  based  upon  the 
following  found  In  the  journal  of  the  Sen- 
ate: It  appears  from  the  journal  that  Senate 
Bill  No.  763,  having  the  same  caption  as 
House  Bill  No.  797,  had  already  {passed  its 
third  and  final  reading,  and  a  motion  to  re- 
consider had  gone  to  the  table.  Thereafter 
the  senate  reconsidered  its  action  and  took 
from  the  table  the  motion  to  reconsider,  con- 
trary to  its  rules,  and  over'  the  objection  of 
a  member  of  the  Senate,  and  substituted  the 
House  Bill  for  the  Senate  Bill,  and  passed  it. 
It  appears  from  the  rules  of  the  Senate  that 
when  a  motion  to  reconsider  has  gone  to  the 
table  no  motion  to  reconsider  shall  be  in  or- 
der. It  also  appears  from  a  resolution  of  the 
Senate  construing  the  rales  that  after  a  mo- 
tion to  reconsider  has  gone  to  the  table  no 
further  action  can  be  taken  by  the  Senate, 
unless  a  motion  is  entered  on  the  journal  for 
reconsideration  by  a  member  who  votes  oa 
the  losing  side. 

So  far  as  the  matter  of  substitution  is  con- 
cerned the  practice  is  well  recognized  in  sev- 
eral of  onr  cases,  as  expressed  in  the  sylla- 
bus to  Archibald  v.  Clark,  112  Tenn.  532,  82 
S.  W.  810,  viz.: 

"Where  the  Senate  Bill  and  the  House  Bill  are 
the  same  in  teuor  and  substance  in  their  caption 
and  body,  and  the  House  Bill  duly  passed  by 
the  House  is  transmitted  to  the  Senate  after 
the  Senate  Bill  had  duly  passed  its  two  readings, 
and  thereupon  the  Hoase  Bill  is  substituted  for 
the  Senate  Bill  and  read  and  passed  in  the  Sen- 
ate, the  law  is  constitutionally  enacted,  and  the 
constltntional  requirements  (art.  2,  {  18)  that  a 
bill  shall  be  read  and  passed  in  each  house  on 
three  separate  days  is  complied  with." 

To  the  same  eftect:  Webb  v.  Carter,  129 
Tenn.  263,  166  S.  W.  426;  State  ex  rel.  v. 
Peraica,  130  Tenn.  68,  168  S.  W.  1056 ;  Ten- 
nessee Coal,  Iron  &  R.  Co.  v.  Hooper,  131 
Tenn.  616,  176  S.  W.  1146 ;  HeiskeU  v.  Knox 
County,  132  Tenn.  187,  188,  177  S.  W.  488. 

[2]  So  far  as  concerns  the  violation  of  its 
own  rales  by  the  Senate,  this  cannot  furnish 
a  basis  for  the  court's  annulment  of  an  act. 
The  Senate  has  the  right,  under  the  Consti- 
tatlon,  to  make  its  own  rules  (Const  art.  2, 
f  12),  and  it  must  be  the  judge  of  those  rules. 
All  the  court  can  do  is  to  ascertain  whether 
the  Constitution  has  been  complied  with.  If 
this  has  been  done,  we  cannot  look  further. 
The  same  question  has  arisen  in  other  states, 
and  has  been  decided  in  the  same  way. 
Sweitzer  v.  Territory  of  Oklahoma,  6  Okl.  299, 
300.  47  Pac.  1094;  McDonald  v.  State,  80 
Wis.  4U,  412,  60  N.  W.  185 ;  In  re  Ryan,  80 
Wis.  414,  50  N,  W.  187:  Railroad  Co.  v.  Gill, 
64  Ark.  106,  106,  15  S.  W.  18,  11  L.  R.  A.  452. 
To  the  same  effect:  United  States  v.  Ballin, 
144  U.  S.  1,  12  Sup.  Ct.  507,  36  L.  Ed.  321. 
Mr.  Lewis  states  the  propositUm  in  the  fol- 
lowing language: 


"It  is  held  that  an  act  cannot  be  declared  in- 
valid for  failure  of  the  Legislature,  or  of  either 
bouse,  to  observe  its  own  rules,  and  that  the 
court  will  not  inquire  whether  such  rules  have 
been  observed  in  Uie  passage  of  an  act."  Lewis' 
Sutherland  Statutory  Construction  (2d  Bd.)  vol. 
1,  i  76.  p.  126. 

The  next  point  Is  that  the  act  in  question 
violates  article  2,  {  17,  of  onr  Constitution  of 
1870.  That  section  reads,  so  far  as  is  neces- 
sary to  be  quoted: 

"No  bill  shall  become  a  law  which  embraces 
more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title." 

This  section  has  given  rise  to  a  very  great 
number  of  cases.  Those  up  to  00  Tenn.  are 
collected  in  Hardaway  v.  Lilly  (Ch.  App. 
1898)  48  S.  W.  712.  Those  in  SO  Tenn.  to  116 
Tenn.  inclusive,  are  catalogued  in  Malone  v. 
Williams,  118  Tenn.  438,  103  S.  W.  798,  121 
Am.  St.  Rep.  1002.  The  cases  published  after 
116  Tenn.  up  to  129  Tenn.  are  set  out  in 
Palmer  v.  Express  Co.,  129  Tenn.  116,  153, 
164,  165  S.  W.  286.  The  cases  since  the  publi- 
cation of  that  decision  are  State  ex  rel.  v. 
Pemica,  130  Tenn.  48,  168  S.  W.  1056;  Bird 
V.  State,  131  Tenn.  518,  175  S.  W.  664;  Tod- 
tenhausen  v.  Knox  County,  132  Tenn.  169, 177 
S.  W.  487;  HamUton  National  Bank  v. 
Amster,  134  Tenn.  687,  184  S.  W.  6;  Wilson 
V.  Wilson,  134  Tenn.  697, 185  S.  W.  718. 

We  have  re-examined  all  of  these  authori- 
ties in  considering  the  present  controversy, 
but  only  a  few  of  them  are  applicable  to  the 
case  as  it  is  now  before  us. 

The  question  is  whether  the  body  of  the 
act  contains  any  subject  not  expressed  In  the 
title.  Obviously,  in  order  to  solve  this  mat- 
ter we  must  determine  the  meaning  of  the 
title;  also  the  meaning  of  the  body  of  the 
act  and  compare  one  with  the  other. 

[3]  The  legislative  intent  is  to  be  ascer- 
tained from  the  statute  itself  In  connection 
with  other  statutes  on  the  same  subject,  and 
not  merely  from  a.  strict  and  accurate  defini- 
tion of  the  words  alone.  Kelly  v.  State,  128 
Tenn,  616,  132  S.  W.  193.  A  valuable  review 
of  our  legislation  upon  the  subject  Of  intox- 
icating liquors  appears  In  the  case  Just  cited. 
128  Tenn.  531  et  seq.,  and  page  650,  132  S.  W. 
193.  See,  also,  Motlow  v.  State,  125  Tenn. 
560,  661,  146  S.  W.  177.  It  is  unnecessary 
to  restate  what  appears  on  this  subject  in  the 
cases  cited.  The  history  more  particularly 
affecting  the  present  l^slaticm  is  not  re- 
ferred to  in  ^ther  of  the  authorities  men- 
tioned, but  appears  in  the  cases  of  Tennessee 
Club  of  Memphis  v.  Dwyer,  79  Tenn.  <11  Lea) 
452,  47  Am.  Rep.  298,  decided  in  1888,  Hermit- 
age Club  V.  Shelton,  104  Tenn.  101,  56  S.  W. 
838  (year  1900),  and  Morlarty  v.  State,  122 
Tenn.  440,  124  S.  W.  1016,  26  L.  R  A.  (N.  S.) 
1252  (year  1909);  all  of  which  cases  are  re- 
examined and  applied  in  an  opinion  handed 
down  today  In  the  case  of  Tennessee  ex  rel. 
V.  Mountain  City  Club,  188  S.  W.  679.  The 
substance  of  the  three  cases  first  cited  is 
that  bona  fide  social  clubs  owning  and  keep- 
I  ing  in  store  intoxicating  liquors,  bongbt  with 
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funds  contributed  by  tbeir  members,  for  the 
nse  only  of  snch  members,  In  a  way  merely 
Incidental  to  tlie  general  purposes  of  their 
organization,  and  distributing  such  liquors, 
among  their  members  In  accordance  with 
their  rules  and  without  realizing  any  profit 
from  such  distribution,  are  not  engaged  In  the 
sale  of  Intoxicating  liquors  within  the  sense 
and  meaning  of  the  statutes  forbidding  the 
sale  of  intoxicating  liquors,  even  though  the 
quantities  furnished  each  member,  from  time 
to  time,  are  received  by  him  In  exchange  for 
a  ticket  or  tickets  fixing  a  valuation  on  the 
amount  so  received  at  the  time  (such  amount 
containing  no  profit),  for  which  he  is  expect- 
ed to  settle  when  called  on  by  the  club,  but 
for  which,  under  the  terms  of  the  diarter, 
no  legal  liability  is  incurred,  and  the  only 
relief  that  the  club  can  have  is  the  automatic 
expiry  of  membership  on  failure  to  make  re- 
imbursement for  the  values  so  consumed.  In 
Tennessee  Club  of  Memphis  v.  Dwyer,  it  was 
said  this  was  only  in  fact  an  equitable  and 
convenient  mode  of  distributing  refreshments 
to  the  members  of  the  dub,  which  were  pro- 
vided by  the  club  for  the  members  exclu- 
sively. 

The  history  of  the  legislation,  as  set  out 
In  Kelly  v.  State,  supra,  and  Motlow  v.  State, 
supra,  shows  that  practically  all  the  ground 
had  been  covered  except  the  restraining  of 
Bodal  dubs.  The  act  of  1916  was  without 
doubt  intended  to  reach  these  organizations. 

What  is  the  meaning  of  the  UUe?  It 
reads: 

"An  act  to  prohibit  persons,  dubs,  associa- 
tioos  or  lodges  from  storing,  keeping,  distribut- 
ing, or  in  any  way  disposing  of  liquor  contain- 
ing more  than  one-liali  of  1  per  cent,  alcohol, 
on  the  premises  of  any  association,  lodge,  or 
dub  and  providing  penalty  for  the  violation 
thereof 

It  is  the  constant  practice  in  our  cases  to 
analyze  titles  and  restate  them  in  different 
words,  so  as  to  make  clear  the  meaning  the 
Legislature  intended  to  convey,  extricating 
the  title  from  confusing  details  unnecessarily 
embraced  therein.  State  v.  Fickle,  3  Lea  (71 
Tenn.)  79 ;  Garvin  v.  State,  13  Lea  (81  Tenn.) 
162;  Railroad  t.  Crider,  91  Tenn.  489,  493, 
19  S.  W.  618;  State  v.  Brown,  103  Tenn.  449, 
454-456,  63  S.  W.  727:  State  v.  McMinnvIUe, 
106  Tenn.  384,  61  S.  W.  785;  State  v.  Hos- 
klns,  106  Tenn.  430,  61  S.  W.  781;  Hamilton 
National  Bank  v.  Amster,  134  Tenn.  537,  642, 
184  S.  W.  6;  Acklen  v.  Thompson,  122  Tenn. 
43.  126  S.  W.  730,  135  Am.  St.  Rep.  861.  So 
construing  the  title,  by  Its  words  and  in  the 
light  of  the  history  of  the  question  it  is  clear 
that  the  purpose  expressed  by  it  was  the 
prohibition  and  abrogation  of  the  practice  of 
BOdal  clubs  in  keeping  intoxicating  liquors 
on  their  premises  for  distribution  or  disposi- 
tion among  their  members  whether  the  liq- 
uors should  be  stored  on  such  premises  by  the 
members  themselves  or  by  the  club,  assoda- 
tion,  or  lodge. 

Now  we  turn  to  the  body  of  the  act  What 
doea  It  mean? 


As  said  by  Mr.  Justice  IJnrton,  in  Frazier 
T.  Railroad,  88  Tenn.  138,  163,  160,  12  S.  W. 
537,642: 

"In  the  ascertainment  of  the  general  subject 
of  an  act,  this  court  mast  look  to  the  provisions 
of  the  particular  act  under  consideration.  If, 
upon  our  knowledge  of  affairs,  the  act  seems 
to  contain  matters  not  germane,  but  incongru- 
ous, we  must  declare  it  obnoxious  to  the  provi- 
sion prohibiting  two  subjects.  •  •  •  TOje 
determination  as  to  whether  the  several  provi- 
sions of  an  act  are  congruous  and  germane, 
becomes  largely  a  question  of  fact." 

In  the  leading  case  of  Cannon  v.  Mathes, 
8  Heisk.  (55  Tenn.)  504,  523,  it  is  said  that: 

"Any  provision  of  the  act,  directly  or  indi- 
rectly, relating  to  the  subject  expressed  in  the 
title,  and  having  'a  natural  connection  thereto, 
and  not  foreign  thereto,  should  be  hdd  to  b* 
embraced  in  it" 

The  principle  is  Illustrated  in  the  following 
cases:  State  v.  Whltworth,  8  Lea  (76  Tenn.) 
594;  Garvin  v.  State,  supra;  Truss  v.  State, 
13  Lea  (81  Tenn.)  311;  Frazier  v.  Railroad 
Companies,  supra ;  State  v.  Brown,  103  Tenn. 
449,  455,  63  S.  W.  727;  Condon  v.  Maloney. 
108  Tenn.  82,  98-100,  66  S.  W.  871 ;  ArbucUe 
V.  McCutcheon,  111  Tenn.  614,  77  S.  W.  772 ; 
Memphis  v.  Hastings,  113  Tenn.  142,  162-166, 
86  S.  W.  609;  Rhinehart  v.  SUte,  121  Tenn. 
420, 117  S.  W.  608, 17  Ann.  Gas.  254 ;  Ransom 
V.  Rutherford  (bounty,  123  Tenn.  1,  21,  130  S. 
W.  1057,  Ann.  Cas.  1912B,  1356;  Todten- 
hausen  v.  Knox  Coimty,  supra.  It  may  be 
said  generally  that  things  naturally  and  usu- 
ally connected  in  thought  are  germane  to 
each  other,  as  for  example  where  they  appear 
as  inddents  to  the  main  subject,  or  the  means 
of  its  execution.  The  same  is  true  of  excep- 
tions and  provisos  (State  ex  rel.  v.  Schlitz 
Brewing  Co.,  104  Tenn.  716,  60  &  W.  1033.  78 
Am.  St.  Rep.  911) ;  but  when  construing  the 
act  in  connectiou  with  the  title  it  must  be 
remembered  that  the  latter  may  be  dther 
general  or  restrictive  (Railroad  v.  Byrne,  119 
Tenn.  278,  279,  104  S.  W.  460) ;  and  where 
the  title  is  restrictive  the  subject  legislated 
about,  in  the  body  of  the  act,  must  be  contain- 
ed in  the  title  otherwise  the  act  will  be  fatal- 
ly defective  (State  v.  Hayes,  116  Tenn.  40,  93 
S.  W.  98;  Saunders  v.  Savage,  108  Tenn.  340, 
67  S.  W.  471;  Ledgerwood  y.  Pitts,  122  Tenn. 
570,  125  S.  W.  1036). 

[4]  Now  we  are  of  the  opinion  that  all  of 
the  provisions  of  the  first  section  are  germane 
to  the  purpose  expressed  In  the  title,  as  we 
have  construed  that  purpose,  except  one,  and 
that  is  the  clause  which  forbids  the  maintain- 
ing of  any  "other  place  in  which  any  liquor 
*  *  *  is  received  or  kept  by  a  person  in 
his  own  name  or  otherwise  •  •  •  for  the 
purpose  of  use,  gift,  barter,  or  sale  as  a 
beverage,"  and  the  further  provisi<m,  "and 
no  person  •  •  •  within  this  state  shall 
use,  barter,  sell,  or  give  away,  or  assist  In 
bartering,  sdling,  or  giving  away,  any  Uquor 
containing  more  than  one-half  of  one  per 
cent,  alcohol  so  received  or  kept"  Under 
these  provisions  no  person  in  the  state  could 
keep  intoxicating  liquor  in  any  place,  whether 
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on  the  premlBes  of  a  club  or  elsewbere,  nor 
could  he  use  such  intoxicating  liquora  If  kept 
In  hla  home,  or  office,  or  place  of  business 
for  personal  consumption.  We  are  not  now 
deciding  whether  the  Iieglslature  can  con- 
stitutionally enact  such  a  law.  The  right  to 
do  so  Is  challenged  in  very  earnest  briefs 
filed  by  counsel  for  the  defendants,  and  sup- 
ported equally  as  earnestly  in  briefs  filed  for 
the  state.  The  question  in  the  present  case 
Is  not  whether  the  Legislature  has  power  to 
enact  such  legislation,  but  whether  it  can  b« 
done  under  the  restrictive  title  under  which 
the  present  act  appears.  We  are  of  the  opin- 
ion that  it  cannot.  It  thus  appearing  that 
the  body  of  the  act  contains  a  subject  which 
does  not  appear  in  the  title,  the  act  is  neces- 
sarily void  under  the  Constitution  as  being 
In  violation  of  article  2,  |  17.  WTe  think  it 
perfectly  clear  that  the  construction  we  have 
given  the  body  of  the  act  is  the  correct  one, 
naturally  and  inevitably  arising  out  of  a  true 
interpretation  of  the  language  used  to  ex- 
press the  legislative  purpose.  This  prohibi- 
tion against  any  person  keeping  intoxicating 
liquor  in  any  other  place  for  use  goes  far 
beyond  the  title,  which,  as  we  have  seen,  con- 
cerned only  the  storing  and  distribution  or 
disposition  of  liquors  in  clubs,  associations, 
and  lodges,  and  the  maintaining  of  such 
places  for  such  purposes  of  storing,  keeping, 
and  distribution,  or  disposition. 

It  Is  Insisted  for  the  state  that  the  words 
"or  other  place"  mean  "a  place  or  premises 
under  the  control  of  an  association,  lodge,  or 
dub,  or  any  similar  place";  that  they  do  not 
mean  "the  home  or  building  of  a  citizen  used 
as  a  residence,  or  business  house,  but  that 
they  must  be  construed  to  mean  other  club 
houses  or  lodges,  or  places  of  a  similar  na- 
ture, places  under  the  control  and  manage- 
ment of  an  association,  lodge,  or  club." 

We  do  not  think  it  possible  to  get  this 
meaning  out  of  the  language  used.  Not  only 
are  clubs,  associations,  and  lodges  forbidden 
to  keep  or  maintain,  or  abet  or  assist  in  main-, 
talning  any  clubhouse,  lodge,  or  other  place, 
in  which  liquor  is  received  or  kept  by  such 
association,  lodge,  or  club,  for  the  purpose  of 
use,  gift,  barter,  or  sale,  as  a  beverage,  but 
the  language  of  the  act  further  is  that: 

"It  shall  not  hereafter  be  lawful  for  any  per- 
■an  *  *  *  to  keep  or  maintain  by  himself 
•  •  •  or  by  association  with  others  •  •  • 
any  clubhouse,  lodge,  or  other  place,  in  which 
any  liquor  ♦  *  •  is  received  or  kept  by  the 
person  in  his  own  name,  or  otherwise,  •  •  • 
and  no  person  •  •  •  within  this  state  shall 
ose  *  •  *  any  liquor  containing  more  than 
one-half  of  one  per  cent  of  alcohol  so  received 
or  kept." 

It  is  perceived  that  the  thought  or  con- 
ception of  the  Individual  person  or  citizen 
runs  along  and  parallels  that  of  the  associa- 
tion of  individuals,  and  the  prohibition  as 
to  each  is  made  as  broad  as  language  can 


make  It,  each  according  to  his  or  its  nature. 
Neither  shall  store  or  keep  intoxicating  liq- 
uors for  use,  or  use  such  liquors  in  a  club- 
house, or  in  any  other  place.  This,  as  we 
have  said,  presses  the  prohibition  far  beyond 
the  title  of  the  act. 

[fi]  But  It  is  urged  by  the  state  tliat  In- 
asmuch as  the  defendants  were  not  Indicted 
for  storing  or  selling  intoxicating  liquors 
at  any  place  other  than  upon  their  own  prem- 
ises, they  have  no  standing  to  make  the  ques- 
tion; and  in  support  of  the  contention  we 
are  referred  to  Patton  v.  Chattanooga,  108 
Tenn.  230,  65  S.  W.  414.  But  that  case  is  not 
in  point.  There  the  legislation  (a  dty  ordi- 
nance) was  not  attacked  on  the  ground  that 
It  violated  the  provisions  of  article  2,  §  17,  of 
the  Constitution,  but  a  special  provision  was 
assailed  on  the  ground  that  it  purported  to 
grant  an  exclusive  franchise.  The  court  said 
that  even  if  the  franchise  purported  to  be 
exclusive,  and  the  power  to  grant  such  a 
franchise  did  not  exist,  neither  the  franchlsa 
nor  the  ordinance  would  be  invalid,  but  only 
the  exclusive  feature  of  the  franchise;  and 
that  in  any  event  a  taxpayer,  merely  as  such, 
could  not  make  the  question,  but  only  the 
dty,  or  some  one  claiming,  under  the  dty's 
grant,  a  right  in  opposition  to  the  exclusive 
feature.  As  said  In  Richardson  v.  Toung,  122 
Tenn.  471,  522,  125  S.  W.  664,  no  one  has  the 
right  to  attack  a  particular  provision  In  a 
statute  as  unconstitutional,  unless  it  affects 
him  personally,  or  unless,  if  the  attack  be 
sustained,  "the  effect  would  be  to  render  the 
entire  act  void."  Such  is  the  effect  of  a  suc- 
cessful attack  for  violation  of  the  two-sub- 
ject clause  (artlde  2,  f  17)  of  the  Constlta- 
tion.  When  an  act  is  void  under  that  pro- 
vision of  the  Constitution  any  one  against 
whom  such  act  is  sought  to  be  enforced  may 
attack  it  on  that  ground,  and  If  successful 
he  will  be  relieved  of  whatever  burden  the 
statute  in  any  of  Its  parts  seems  to  Impose 
on  him. 

[(]  But  It  is  Insisted  for  the  state  that  we 
should  cut  out  the  subject  not  within  the 
title,  pursuant  to  the  rule  announced  in  State 
ex  rel.  v.  Trewhitt,  113  Tenn.  561,  82  S.  W. 
480,  and  cases  in  accord  therewith,  and  thus 
save  the  act.  But  the  two  subjects  are  so 
interwoven  that  this  cannot  be  done.  More- 
over, the  doctrine  referred  to  Is  one  of  ex- 
treme delicacy,  and  it  is  never  applied  when 
any  doubt  exists  as  to  its  applicability,  or 
as  to  the  power  of  the  court  to  invoke  it  In 
the  particular  case.  We  do  not  think  It  ai>- 
plies  in  the  case  before  us. 

The  act  under  which  the  two  indictments 
were  framed  having  t>een  found  unconstitu- 
tional and  void,  on  the  ground  stated,  it 
necessarily  results  that  the  Judgment  of  the 
trial  court  quashing  these  indictments  must 
be  affirmed. 
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ROPER  T.  MEMPHIS  ST.  RT.  CO.  et  al. 

(Supreme  Court  of  Tennessee.     Oct.  2,   1916.) 

1.  Railboads  ®=»241— Operation— Beoula- 
TioN— Stoppino  at  Crossinos. 

The  statute  (Shannon's  Code,  ii  1680, 1581), 
requiring  railroads  to  stop  their  trains  at  cross- 
ings by  other  railroads,  does  not  require  a 
steam  railroad  to  stop  its  train  at  the  crossing 
of  a  street  car  line. 

[ESd.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  751;    Dec.  Dig.  «=»241.] 

2.  R^LBOADS    «=9297 (6)— Operation— Acci- 

OENTB  AT   CROB8INOS^--QUESTIONS  VOB  JDBT. 

Where  there  was  evidence  that  a  crossing  of 
a  railroad  track  by  a  street  car  track  was  in 
constant  use  by  street  cars  passing  at  intervals 
of  a  fevr  moments,  that  at  the  time  of  the  ac- 
cident in  question  a  train  of  defendant  was 
passing  in  the  opposite  direction,  the  smoke  and 
dust  of  which,  to  some  extent,  obstructed  the 
vision,  and  that  a  heavy  train  of  90  cars  was 
driven  over  the  crossing  at  a  hi^h  rate  of  speed 
in  the  dusk  of  the  evening,  without  sufficient 
warning,  it  was  error  to  direct  a  verdict  for 
the  railroad  in  an  action  for  death  of  a  street 
car  passenger  in  a  collision  with  the  train. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i  949;   Dec.  Dig.  <S=9297(6).] 

3.  EviOENCK  €=>474(1)— Actions  roB  Caus- 
INO  Death— Earning   Capacitt. 

In  an  action  for  causing  death,  the  admis- 
sion of  testimony  as  to  decedent's  earning  ca- 
pacity by  one  who  had  known  decedent  for  15 
years,  had  employed  him,  knew  his  character 
and  reputation  as  a  workman,  knew  him  to  be  a 
steady,  healthy,  industrious,  and  capable  work- 
man, and  the  character  of  the  building  opera- 
tions in  which  be  was  engaged,  and  had  himself 
been  for  ycnrs  engaged  in  work  similar  to  that 
done  by  decedent,  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2196,  2205,  2207;  Dec.  Dig.  «=> 
474(1).] 

4.  Appeal  and  Ebbob  «s>971(2)— Evidence 
<S=>546  —  Review  —  Discretion  of  Tbiai. 
Court— Qualification  of  Witness. 

Whether  a  witness  had  experiential  capacity 
to  testify  as  to  the  earning  capacity  of  dece- 
dent was  a  question  within  the  trial  court's 
discretion,  not  to  be  reviewed  unless  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  .3852 ;  Dec.  Dig.  ®=>971(2) ; 
Evidence,  Cent  Dig.  §  23G3;  Dec.  Dig.  <S=» 
546.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Idolla  A.  Roper  against  the  Mom- 
pbls  Street  Railway  Company  and  the  Illinois 
Central  Ballroad  Company.  The  Court  of 
Civil  Appeals  ntllmied  a  Judgment  for  plain- 
tiff against  the  Street  Railway  Company,  and 
reversed  and  remanded  a  Judgment  on  a  di- 
rected verdict  for  the  Illinois  Central  Rail- 
road Company,  and  each  of  the  defendants 
brings  certiorari.    Affirmed. 

Samuel  P.  Walker,  of  Memphis,  for  plain- 
tiff In  error  Memphis  St.  Ry.  Co.  Slvley  & 
Evans  and  Burch  &  Minor,  all  of  Memphis, 
for  plaintiff  in  error  Illinois  Cent.  R.  Co. 
Randolph  &  Randolph,  of  Memphis,  for  de- 
fendant lu  error. 

HUGHES,  Special  Judge.  This  case  grows 
out  of  a  collision  between  a  freight  train  of 
the  Illinois  Central  Ballroad  Company  and 


cars  of  the  Memphis  Street  Hallway  Com- 
pany. R.  A.  Roper  was  a  passenger  upon  tlie 
street  cars,  and  was  killed  in  the  colUstoo. 
His  widow,  the  plaintiff,  Idella  A.  Roper, 
brought  this  action  against  both  companies 
to  recover  damages.  The  general  facts  nre 
identical  with  the  facts  in  the  Betty  Hudson 
Case,  188  S.  W.  589,  Just  decided,  and  will 
not  be  repeated. 

The  trial  court,  at  the  close  of  the  plain- 
tiff's evidence,  directed  a  verdict  in  favor  of 
the  Illinois  Central  Ballroad  Company.  The 
trial  proceeded  as  to  the  street  railway,  and 
there  was  a  verdict  and  Judgment  against  It 
for  ?18,500.  The  Court  of  Civil  Appeals  af- 
firmed the  Judgment  as  to  the  street  railway 
companj',  but  reversed  and  remanded  as  to 
the  Illinois  Central  Ballroad  Company.  Each 
party  to  the  cause  comes  to  this  court  by  cer^ 
tiorari. 

[1]  1.  The  question  as  to  whether  or  not 
the  Illinois  Central  Ballroad  Company  was 
required  by  the  statute  to  stop  its  train  at 
this  crossing  has  been  dealt  with  in  the 
case  of  Illinois  Central  Ballroad  Company 
V.  Betty  Hudson,  decided  this  day,  and  the 
decision  there  controls  this  case.  The  Illi- 
nois Central  was  not  required  by  statute  to 
stop  its  train  at  this  crossing. 

[2]  2.  By  the  third  count  of  the  declara- 
tion, the  Illinois  Central  Ballroad  Company 
was  charged  with  negligence  at  common  law. 
It  was  alleged,  and  there  was  evidence  tend- 
ing to  prove,  that  this  crossing  was  in  con- 
stant use,  by  street  cars  passing  at  intervals 
of  a  few  moments ;  that  a  train  of  the  same 
company  was  then  passing  in  an  opposite  di- 
rection, and  the  smoke  and  dust  thereof  to 
some  extent  obstructed  the  vision ;  and  that 
a  heavy  train  of  90  cars  was  driven  over 
this  crossing  at  a  very  high  rate  of  speed,  in 
the  dusk  of  the  evening,  without  sufficient 
warning. 

The  court  is  unable  to  saj  that  a  Jury 
would  not  have  been  JustiQed  in  finding  these 
facts  to  be  true,  and  lu  drawing  the  inference 
of  negligence  therefrom.  Such  being  the  state 
of  this  record,  we  hold  it  was  error  to  direct 
a  verdict  for  the  defendant  railroad  com- 
pany. It  was  for  the  Jury  to  say,  under 
all  the  circumstances,  whether  or  not  the 
Illinois  Central  Railroad  Company  conformed 
to  that  standard  of  care  which  the  law  exacts 
of  every  one. 

There  is  no  error,  therefore.  In  the  Judg- 
ment of  the  Court  of  Civil  Appeals,  revers- 
ing as  to  the  Illinois  Central,  though  In  the 
opinion  of  the  majority  of  this  court  a  wrong 
reason  was  given  for  reversal. 

3.  As  the  action  of  the  circuit  court  In 
directing  a  verdict  Is  held  to  be  erroneous 
because  a  case  of  common-law  negligence  suf- 
ficient to  go  to  the  Jury  was  made,  we  do  not 
pass  upon  the  applicability  of  the  statute  re- 
quiring the  observance  of  certain  precautions 
when  obstructions  appear  upon  the  track. 
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The  facts  are  not  clear  as  to  whetber.an  ob- 
struction did  in  fact  appear  upon  tbe  track, 
under  gucb  drcumatances  as  to  create  liabili- 
ty for  nonobservance  of  tbose  precautions. 
The  conductor  of  the  street  car  appeared 
upon  the  track,  but  he  was  not  strack.  An- 
other trial  may  fnrtber  clarify  this  feature 
of  the  caae,  and  we  leave  it  to  be  then  dealt 
with  as  the  exigencies  of  the  case  may  de- 
mand. 

4.  All  questions  made  by  tbe  Memphis 
Street  Railway  Company,  exeept  a  question 
of  evidence,  are  settled  in  Memphis  Street 

Railway  Company  v.  Cavell,  1S5  Tenn.  , 

187  S.  W.  179. 

[3,4]  The  street  railway  company  assigns 
error  In  respect  of  tbe  admission  of  certain 
evidence  of  Roper's  earning  capacity.  It  is 
argued  that  the  challenged  evidence  is  opin- 
ion evidence,  and  not  admissible  in  the  cir- 
cumstances. 

The  rales  of  evidence  in  cases  of  this  char- 
acter are  not  comparable  to  the  rules  appli- 
cable to  cases  of  contract.  Cases  involving 
lost  profits  are  not  in  point.  The  action  is 
brought  for  the  negligent  killing  of  Roper, 
not  for  interfering  with  his  business. 

The  point  of  inquiry  was  not  what  Roper 
actually  earned,  but  his  capacity  to  earn  mon- 
ey. His  actual  earnings,  if  capable  of  proof, 
shed  light  upon  his  earning  capacity,  but  serv- 
ed no  other  purpose.  In  considering  earning 
capacity,  the  Jury  may  look  to  the  past,  but 
their  real  Inquiry  Is  with  respect  to  the  fu- 
ture. The  witness  testifies  to  a  fact  which 
is  incapable,  ordinarily,  of  exact  statement, 
even  by  the  person  most  nearly  concerned. 
His  approximation  is  not  a  guess,  though  the 
witness  may  term  it  so.  3  Chamberlayne 
Mod.  Evidence,  §§  1755-1797. 

We  have  a  number  of  cases  which  Illustrate 
the  general  class  of  evidence  to  which  tbe  tes- 
timony of  Moselage  belongs.  This  court  has 
held  that  a  nonexpert  witness  may  give  his 
ophilon  in  testifying  with  regard  to  the  men- 
tal or  physical  condition  of  a  slave  (Norton  v. 
Moore,  3  Head,  480) ;  the  capacity  of  a  saw- 
mill (Bums  V.  Welch,  8  Yerg.  117);  the  dam- 
ages to  real  property  taken  In  condemnation 
proceedings  (Wray  v.  Railroad,  113  Tenn.  544, 
82  S.  W.  471) ;  and  other  like  cases.  In  such 
cases  the  witness  is  required  to  state  his  op- 
portunities to  acquire  knowledge  of  the  fact, 
and  thereafter  give  his  opinion  or  judgment. 

In  the  illustrative  instances  given,  the  wit- 
ness does  not  give  expert  or  opinion  evidence 
as  such.  Judgment  founded  upon  observation 
and  experience  is  more  than  mere  opinion. 
-4s  was  said  by  Judge  Wright,  in  Norton  v. 
Moore,  supra: 

"It  approaches  to  knowledge  and  is  knowl- 
edge, 80  far  as  the  imperfections  of  human  na- 
ture will  permit  knowledge  of  these  things  to  be 
•amired." 

Moselage  bad  known  Roper  for  15  years, 
liad  employed  him,  knew  his  character  and 


reputation  as  a  workman,  had  paid  him  in 
one  transaction  $42  a  week  in  part  payment 
for  his  services;  knew  hiin  tp  be  a  steady, 
healthy,  industrious,  and  capable  workman, 
and  knew  the  character  of  building  opera- 
atlons  in  which  Roper  was  engaged.  The 
witness  had  the  further  qualification  that  he 
himself  had  been  for  yeai-s  engaged  in  work 
similar  to  that  done  by  Roper.  In  the&e 
circumstances  the  witness  undoubtedly  had 
what  Mr.  Wigmore  calls  experiential  capaci- 
ty. Whether  he  had  that  capacity  or  not 
was,  however,  a  question  resting  In  the  trial 
court's  discretion,  not  to  be  reviewed  here 
unless  abused.  1  Wigmore,  Evidence,  g  561; 
3  Chamberlayne,  Mod.  Evidence,  f  1809. 

The  evidence  of  Moselage  was  admissible. 
There  Is  no  error  in  the  Judgment  of  the 
Court  of  Civil  Appeals,  affirming  as  to  the 
street  railway  company. 


1LI.INOIS  CENT.  R.  CO.  ▼.  HTJDSON. 
(Supreme  Court  of  Tennessee.     Oct.  2,  1916.) 

1.  Bminbnt  Domain  <8=>119(2)— Stbkkt  Rau/. 
WAY  AND  DtiMinr  Line  in  Street. 

A  street  railway  is  but  an  improved  use  of 
the  street,  and'ia  not  an  additional  burden  upon 
the  ultimate  fee,  but  a  dummy  line,  drawn  by  a 
steam  engine,  is  an  additional  burden,  for  which 
its  owner  is  entitled   to  compensation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §g  305,  306,  309,  310;  Dec.  Dig. 
®=110(2).] 

2.  Railroads  <®=»224— Dummy  Link— "Rail- 
road." 

A  dummy  line,  drawn  by  a  steam  engine,  for 
transportation  of  passengers,  whether  operated 
within  or  without  a  municipality,  is  a  "railroad" 
within  the  meaning  of  statutes  providing  precau- 
tions for  tbe  prevention  of  accidents  on  rail- 
roads. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  734-737;  Dec.  Dig.  <S=>224. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Railroad.] 

3.  Railboadb  $e»241— Stop  Statttte— Appu- 
CATioN  to  Stbekt  Railway  Cbossino. 

In  view  of  the  general  incorporation  law 
(Laws  1875,  c.  142)  m  its  treatment  of  street 
railways  and  commercial  railroads,  and  Laws 
1877,  c.  114,  and  Laws  1899,  e.  100,  amending 
Acts  1871,  c.  46,  the  railroad  stop  statute  mak- 
ing it  a  misdemeanor  for  any  railroad  employ* 
to  cross  the  track  of  any  other  railroad  with  an 
engine  or  train  without  first  stopping,  etc.,  such 
statute  has  no  application  to  a  crossing  between 
a  commercial  steam  railroad  and  a  street  car 
line  operated  in  and  about  a  municipality,  and  it 
is  DO  violation  of  the  statute  for  an  employ^  of 
the  railroad  to  cross  the  street  car  track  without 
stopping  his  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  g  751 ;  Dec.  Dig.  <S=»241.] 

4.  Railboadb  «=»241  —  "Intebubban  Rail- 

BOAD." 

A  street  railway,  operating  within  a  munici- 
pality, and  to  and  through  a  thickly  populated 
suburb  thereof,  on  the  same  kind  of  rails,  with 
the  same  speed  and  momentum,  the  same  cars 
and  power,  etc.,  as  it  used  within  the  city,  was 


ftsFor  oth<3r  cues  see  same  topic  and  KBY-NUMBER  in  bU  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


580 


188  SOUTHW£STERN  BEFORTBB 


(lean. 


not  tngaged  In  operatinir  an  "internrban  rail- 
rcmd"  bietween  the  suburb  and  the  city. 

[EM.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  i  751 ;  Dec.  Dig.  <8=9241. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Interurban  Railroad.] 

6.  R.*JLB0AD8  €=3241 — Stop  Statutb— Appu- 

OATION. 

Laws  1907,  c.  433,  declaring  and  making 
more  specific  the  powers  and  duties  of  interurban 
railroads,  does  not  enlarge  the  application  of 
Laws  1871,  c.  46,  the  stop  statute  making  it  a 
misdemeanor  for  a  railroad  employ^  to  cross  the 
track  of  another  road  with  an  engine  or  train 
without  first  stopping,  so  as  to  make  it  apply  to 
a  crossing  between  a  railroad  and  a  street  car 
line  in  the  suburbs  of  a  city. 

[Ed.  Note. — I^or  other  cases,  see  Railroads, 
Cent.  Dig.  {  751;  Dec.  Dig.  <g=»241.] 

Hughes,  Special  Judge,  dissenting  in  part 

Certiorari  to  Court  of  Civil  Appeals. 

Petition  for  certiorari  by  the  Illinois  Cen- 
tral Railroad  Company,  to  review  a  Judg- 
ment of  the  Court  of  Civil  Appeals,  revers- 
ing and  remanding  judgment  for  petitioner 
In  an  action  by  Bettie  Hudson  against  peti- 
tioner.   Judgment  affirmed. 

Bell,  Terry  &  Bell,  of  Memphis,  for  plain- 
tiff in  error.  Slvley  &  Evans  and  Burch  & 
Minor,  all  of  Memphis,  for  defendant  in 
error. 

HOLMES,  Special  Judge.  Bettie  Hudson 
was  the  plaintiff  below  and  brought  her  suit 
at  law  against  the  Memphis  Street  Railway 
Company  and  the  Illinois  Central  Railroad 
Company  for  personal  injuries  alleged  to 
have  been  sustained  by  reason  of  a  collision 
between  a  freight  train  and  a  street  car,  up- 
on which  she  was  a  passenger,  the  place  of 
the  alleged  injury  being  a  mile  or  more 
enst  of  the  corporate  limits  of  the  city  of 
Memphis,  at  the  crossing  of  the  Illinois  Cen- 
tral Railroad  and  the  Raleigh  Springs  line 
of  the  street  car  track  of  the  Memphis 
Street  Railway  Company,  in  the  suburban 
town  of  Bliighampton.  The  plaintiff  charges 
that  the  street  railway  company  was  negli- 
gent, in  that  it  caused  its  street  car  upon 
which  the  plaintiff  was  a  passenger  to  be 
driven  across  the  track  of  the  railroad  com- 
pany in  front  of  an  approaching  train,  which 
ran  into  and  collided  with  it,  and  ther^y 
injured  the  plaintiff.  She  charges  that  the 
defendant,  Illinois  Central  Railroad  Com- 
pany, was  negligent,  in  that  it  did  not  bring 
Its  train  of  cars  to  a  stop  before  crossing  the 
street  railway,  and  also  charges  a  violation 
by  the  Illinois  Central  Railroad  Company  of 
certain  statutory  precautions,  and  also  charg- 
es common-law  negligence.  To  this  declara- 
tion there  were  pleas  of  not  guilty,  and  other 
pleas  which  raised  questions  not  now  in  issue. 

In  the  trial  court,  after  all  of  the  evidence 
was  in,  the  court  sustained  a  motion  by  the 
Illinois  Central  Railroad  Company  for  a  per- 
emptory instruction,  whereupon  the  plaintiff 
took  a  nonsuit  as  to  the  Memphis  Street  Rail- 


way Company  and  proaecnced  ber  appeal  to 
the  Court  of  CItU  Appeals.  The  Court  of 
Civil  Appeals  reversed  the  trial  court,  hold- 
ing that  the  peremptory  Instrnction  ought 
not  to  have  been  given;  that  It  was  the  duty 
of  the  railroad  company  to  stop  Its  engine 
and  train  of  cars  before  crossing  the  track  of 
the  Memphis  Street  Railway  Company  nnder 
and  by  virtue  of  the  provisions  of  chapter  46 
of  the  act  of  1871,  which  is  commonly  spokra 
of  as  the  "Stop  Statute,"  the  provisions  of 
which  are  as  follows: 

"An  act  for  the  protection  of  persons  and  prop- 
erty upon  railroads. 

"Section  1.  Be  it  enacted  by  the  General  A*' 
sembly  of  the  state  of  Tennessee,  that  it  shall  b« 
a  misdemeanor  for  the  engineer  or  other  em- 
ploy6  of  any  railroad  comfiany  to  cross  the  track 
of  any  other  railroad  in  this  state  with  an  engine 
or  train  without  first  coming  to  a  full  stop. 

"Sec.  2.  Be  it  further  enacted,  that  a  viola- 
tion of  the  first  section  of  this  act  shall  subject 
the  offender  to  indictment  or  presentment  in  any 
court  having  jurisdiction  thereof,  and  upon  con- 
viction he  shall  be  fined  not  less  (than)  fifty  (50) 
dollars,  nor  more  than  one  hundred  (100)  dollars, 
and  imprisoned  in  the  county  jail  not  less  than 
one  month  nor  more  than  six  months,  or  both  at 
the  discretion  of  the  jury  trying  the  same." 

The  case  is  brought  before  us  by  the  Illi- 
nois Central  RaUroad  Company  on  petition 
for  certiorari.  We  will  deal  in  this  opinion 
only  with  the  application  of  the  stop  statute. 

The  record  shows  that  the  Memphis  Street 
Railway  Company  owns  and  operates  the 
Raleigh  Springs  line  as  an  integral  part  of 
its  street  railway  system  in  the  city  of  Mem- 
phis and  suburbs ;  that  It  Is  using  upon  tliia 
particular  line  the  same  kind  of  cars  and 
equipment  which  are  used  by  it  on  other 
lines  over  the  streets  of  Memphis ;  and  that 
the  street  cars  operated  by  it  over  this  line 
go  to  and  from  the  heart  of  the  dty  of  Mem- 
phis, are  operated  by  electric  motors,  and 
are  commonly  known  as  "trolley  cars."  The 
cars  on  the  Raleigh  line  ran  over  the  streets 
of  Memphis  Just  as  other  street  cars  did, 
were  operated  on  the  same  rails  and  by  the 
same  wires  and  by  the  same  power  and  by 
like  crews  as  other  street  railway  lines.  So 
far  as  we  are  able  to  discover,  the  only  dif- 
ference between  a  Raleigh  Springs  car  and 
other  street  cars  operated  exclusively  within 
the  city  limits,  was  merely  the  marking  on 
the  front  to  show  destination.  The  Raleigh 
Springs  car  did  not  stop  at  uptown  points 
in  the  dty  of  Memphis  to  let  off  passengers 
on  its  outgoing  trips,  but  It  did  stop  at  any 
and  all  street  corners  to  let  off  passengers 
on  its  incoming  trips.  On  its  outgoing  trips, 
after  reaching  Evergreen  avenue,  in  the 
eastern  part  of  the  city,  it  stopped  at  any 
street  crossing  to  let  off  or  take  on  passen- 
gers. The  street  car  company  did  no  freight 
traffic  on  the  Raleigh  line,  bnt  ran  only 
street  cars  over  this  line,  and  it  seems  clear 
from  the  record  that  it  was  doing  a  street 
car  business  on  this  line  at  least  as  far  out 
as  the  Itinghampton  crossing. 

Just  before  nightfall,  in  September,  1914, 
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one  Hit  the  Baleigh  Springs  cars,  with  a 
trailer  attached,  and  loaded  with  passengers, 
approached  the  Blnghawpton  crossing  of  the 
Illinois  Central  Railroad  Company's  belt  line. 
The  belt  Une  has  two  tracks,  running  north 
and  south  at  this  place,  the  west  track  being 
tor  trains  going  south  and  the  east  track 
being  for  trains  going  north.  The  belt  line 
skirts  the  city  of  Memphis,  and  is  used  large- 
ly for  the  handling  of  heavy  freight  trains 
by  the  railroad  company.  On  the  evening 
of  this  accident,  the  motorman,  with  his 
street  car  going  east,  reached  the  Binghamp- 
ton  crossing,  stopped  his  car,  as  was  his 
custom.  There  was  a  long  freight  train  pass- 
ing south  over  the  west  track  of  the  belt 
Une.  The  conductor  on  the  street  car,  as 
was  his  custom,  alighted  from  the  street 
car  and  waited  for  the  freight  train  going 
south  to  pass  over  the  crossing^  and  as  soon 
as  it  had  done  so,  he  stepped  upon  the  track, 
his  purpose  being  to  ascertain  if  the  way 
was  clear  and  the  crossing  safe,  and  then 
flagged  to  the  motorman  on  the  street  car  to 
proceed  upon  and  across  the  railroad  tracks. 
Just  at  this  time  there  was  a  long  freight 
train  approaching  from  the  south,  going 
north  on  the  east  track  of  the  belt  line.  The 
north-going  train  was  not  observed  by  the 
street  car  conductor,  and  before  the  motor- 
man  could  get  across  the  east  track  with 
his  street  car,  the  engine  of  the  freight  train 
struck  the  trailer.  Injuring  and  killing  many 
people.  The  plaintiff  was  a  passenger  on 
the  street  car.  The  train  going  south  left 
a  cloud  of  smoke  and  dust  In  its  trail.  The 
record  shows  that  the  tracks  at'  that  place 
were  straight,  and  the  headlight  on  the  en- 
gine of  the  freight  train  was  lit.  We  are 
unable  to  say  why  the  street  car  conductor 
did  not  see  the  freight  train  approaching 
from  the  south.  The  dust  and  smoke  of  the 
freight  train  going  south  may  have  somewhat 
obstructed  his  view.  The  train  going  south 
was  operated  on  a  regular  schedule,  and 
frequently  met  this  same  street  car  late  in 
the  afternoon.  The  train  going  north  was 
not  operated  on  a  regular  schedule,  and  the 
street  car  was  not  in  the  habit  of  meeting 
the  north-bound  train  at  this  point.  It  may 
be  that  the  street  car  conductor  was  relying, 
at  this  particular  time,  upon  finding  the 
situation  at  this  crossing  as  he  usually  found 
it,  and  therefore  did  not  take  the  pains  and 
trouble  to  look  carefully  to  see  whether  or 
not  a  train  was  coming  from  the  south. 

There  have  been  other  cases  before  this 
court  growing  out  of  this  collision,  and  the 
facts  In  each  of  these  cases  are  substantially 
the  same,  and  A>r  a  more  detailed  statement 
of  the  facts  we  make  reference  to  the  opinion 
of  this  court  in  the  case  of  Memphis  Street 

Railway  Company  v.  Cavell,  135  Tenn.  , 

187  S.  W.  179.  We  deem  it  unnecessary  to 
go  further  into  the  bloody  details  of  the  col- 
lision. 

It  is  insisted  that  the  court  can  be  aided 
In  the  determination  of  the  question  noiw  be- 


fore us  by  resorting  to  the  original  charter 
granted  to  the  Memphis  &  Raleigh  Springs 
Railroad  Company  on  August  9,  1894,  which 
company,  ori^ally  owned  the  Raleigh  lina 
In  1891,  the  Citizens'  Street  Railway- Com- 
pany (then  operating  the  street  railway  sys- 
tem of  Memphis)  leased  the  property  and 
operating  franchises  of  the  Memphis  &  Ral- 
elgh  Springs  Railroad  Company.  The  Mem- 
phis Street  Railway  Company,  successor  to 
the  Citizens'  Street  Railway  Company,  pur- 
chased said  lease  In  1897.  In  1899  the  Mem- 
phis &  Raleigh  Springs  Railroad  Company 
confirmed  said  lease  and  conveyed  by  deed  to 
the  Memphis  Street  Railway  Company,  con- 
veying to  It  the  very  line  upon  which  the 
Memphis  Street  Railway  Company  had  ob- 
tained a  charter  for  the  purpose  of  operat- 
ing a  street  railway.  We  find  little  help  in 
arriving  at  the  application  and  meaning  of 
the  stop  statute  by  resorting  to  the  charter 
provisions  of  the  Street  Railway  Company 
and  the  Memphis  &  Raleigh  Springs  Railroad 
Company.  At  most  it  cannot  be  contended 
that  the  operation  and  method  of  operation 
by  another  corporation  would  be  binding  up- 
on the  Memphis  Street  Railway  Company  as 
to  what  shall  be  and  is  operated  by  It  upon 
said  line.  If  It  is  beyond  the  corporate  pow- 
er of  the  street  car  company  to  operate  the 
Raleigh  line,  as  operated  by  It,  then  we 
cannot  see  how  that  would  lessen  the  stat- 
utory duty,  if  such  duty  existed,  of  another 
and  different  corporation.  It  is  said  by  the 
Missouri  court  in  the  case  of  Sams  v.  St 
Louis  &  M.  R.  R.  Co.,  174  Mo.  63,  73  S. 
W.  686,  61  L.  B.  A.  475: 

"The  basineas  in  which  the  corporation  was 
engaged  may  have  been  such  as  its  charter  did 
not  authorize.  Still,  when  the  attempt  is  made 
to  bring  the  act  within  the  scope  of  the  statute, 
the  question  is  not  what  was  the  company  au- 
thorized to  do,  but  what  in  fact  was  it  doing?" 

The  Memphis  Street  Railway  Company  at 
the  time  and  place  of  this  collision,  was  car- 
rying on  the  business  of  a  street  car  company. 

[1]  It  is  Insisted  by  counsel  for  the  rail- 
road company  that  the  stop  statute  is  penal 
in  its  nature,  and  should  have  a  strict  con- 
strnctlon,  but  we  are  not  willing  to  rest  upon 
the  mere  use  of  words  which  might  have  one 
meaning  in  1871  and  another  and  different 
meaning  at  this  time.  We  think  statutes  of 
this  kind  arc  remedial  as  well  as  penal,  and 
it  would  seem  to  be  the  proper  course  to 
search  out  and  follow  the  trne  intent  of  the 
Legislature,  and  to  adopt  that  sense  of  the 
words  used  which  will  promote  the  legisla- 
tive policy,  being  careful  that  the  statute 
should  not  be  enlarged  by  implication.  John- 
son v.  So.  Pacific  R.  B.,  196  U.  8.  1,  25 
Sup.  Ct.  158,  49  li.  Ed.  363. 

[2,  S]  We  think,  by  referring  to  other  Ten- 
nessee statutes,  in  pari  materia,  it  will  be 
found  that  the  Legislatiu-e  did  not  have  in 
mind  the  application  of  the  stop  statute  to 
stteet  railways.  The  general  incorporation 
law  of  1875  (Laws  1875,  c.  142)  treats  street 
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railways  as  one  class  and  commercial  rail- 
roads as  another  class,  and  a  different  form 
of  charter  was  prescribed  for  eadi.  Chapter 
114  of  the  Acts  of  1877  amends  the  act  of 
1871  by  restricting  Its  operation  so  that  It 
does  not  apply  to  the  longer  road,  when  two 
roads  which  cross  each  other  are  onder  the 
same  management.  Manifestly  the  Legisla- 
ture did  not  then  hare  In  mind  street  rail- 
roads. Chapter  100  of  the  Acts  of  1899 
amends  the  stop  statute  (this  at  a  time  when 
electric  street  cars  were  In  use)  by  providing 
that  the  act  of  1871  does  not  apply  "where 
such  other  railroad  is  disconnected  by  inter- 
locking switches  placed  on  both  railroads." 

It  is  contended  that  the  situation  at  the 
Blnghampton  crossing  is  within  the  meaning 
of  the  statute.  We  think  the  statute  was  in- 
tended to  prevent  trains  not  easily  and  quick- 
ly stopped  from  colliding  with  each  other  at 
crossings.  Electric  street  cars,  which  stop 
qplckly  and  are  easily  and  quickly  started, 
could  not  have  been  Intended  by  the  Legisla- 
ture to  have  been  put  on  a  parity  with  a 
mogul  engine,  or  a  long  and  heavy  loaded 
freight  or  express  or  passenger  train  of  cars. 
There  exists  a  danger  to  persons  and  proper- 
ty upon  railroads  by  reason  of  one  railroad 
crossing  another,  each  having  rapidly  mov- 
ing trains,  both  having  weight  and  great 
momentum,  each  approaching  a  place  of  con- 
tact in  such  a  manner  as  not  to  be  able  to 
stop  when  a  collision  becomes  imminent.  It 
is  the  danger  to  persons  and  property  occa- 
sioned by  the  inability  of  the  engineer  or 
other  employ^  to  stop  his  engine  or  train  by 
reason  of  Its  weight,  momentum,  and  charac- 
ter of  traffic  handled,  when  the  two  engines 
or  trains  are  rapidly  moving  towards  a  com- 
mon meeting  place,  at  such  a  rate  of  speed 
that  neither  is  able  to  stop  when  coming 
close  enough  to  the  crossing  to  see  the  oth- 
er. Hence  the  necessity  of  the  sbitute,  which 
provided  a  remedy  for  this  mischief,  without 
regard  to  whether  the  engineer  ui)on  each 
train  was  prudently  operating  his  train  or 
not. 

The  real  purpose  and  spirit  of  the  statute 
Is  not  so  much  to  punish  an  offending  engi- 
neer as  It  was  to  prevent  engineers  and 
trainmen,  when  using  their  eyes  and  ears 
and  all  of  the  safety  appliances  available, 
from  running  their  trains  or  engines  togeth- 
er at  a  crossing.  It  was  not  the  purpose  of 
the  statute  to  guard  against  the  negligence 
of  a  street  car  conductor  who  flagged  his 
motorman  to  come  on  the  track  of  a  rail- 
road in  front  of  a  fast-moving  freight  train. 

Suppose  the  crossing  in  the  instant  case 
bad  been  that  of  two  street  railways,  would 
the  motorman  on  the  other  street  car,  if  he 
had  failed  to  stop  his  car  before  crossing  the 
Italelgh  line,  have  been  guilty  of  a  violation 
of  the  statute?  Be  might  be  guilty  of  neg- 
ligence, but  not  a  violation  of  the  statute. 
Of  course  the  statute  must  be  reciprocal.    It 


cannot  apply  to  the  one  line  without  apply- 
ing to  the  other. 

Is  it  not  fair  to  assume  that  the  Legisla- 
ture knew  of  the  danger  which  would  exist 
at  crossings  like  the  Blnghampton  crossing, 
and  therefore  knew  that  the  street  car  com- 
pany would  provide  suitable  rules  and  regu- 
lations for  crossings,  and  would  do  Just  what 
the  street  car  company  has  done  at  this  par- 
ticular crossing?  that  is,  give  the  right  of  way 
to  the  railroad.  The  Legislature  knew  of  the 
hnpracticablllty  of  the  application  of  the 
statute  where  parallel  lines  of  a  street  rail- 
road are  crossed  by  a  commercial  railroad, 
and  that  there  might  be  within  or  near  the 
dty  limits  of  any  large  dty  two  or  three 
parallel  street  car  lines  upon  which  a  long 
train  of  80  or  90  cars  (such  as  the  train  of 
the  railroad  was  in  the  instant  case)  at  one 
time  might  be  crossing  the  tracks  of  the 
street  railway.  If  the  Legislature  Intended 
the  statute  to  apply  to  street  railways,  then 
before  the  days  of  the  subway  it  would  have 
been  practically  impossible  to  operate  a 
train  in  or  near  the  city  limits  of  any  large 
city. 

We  have  made  a  thorough  and  exhaustive 
examination  of  the  authorities.  This  is  the 
first  time  our  statute  has  been  before  a  court 
of  appellate  Jurisdiction,  except  in  the  case 
of  Byrne  v.  Kansas  City,  Ft  Scott  &  Mem- 
phis R.  R.  Co.,  61  Fed.  605,  9  0.  C.  A.  666, 
24  L.  R.  A.  693.  Judge  Taft  delivered  the 
opinion  of  the  court,  and,  among  other  things 
he  said: 

"The  court  below  was  of  the  opinion  that  sec- 
tion 1304  [stop  statute]  did  require  the  engine 
to  stop  before  crossing  a  street  railway.  We  are 
unable  to  concar  in  this  view.  The  evidence  is 
that  this  was  a  street  railway,  from  which  we  in- 
fer, in  the  absence  of  evidence  to  the  contrary, 
that  it  was  a  horse  railway." 

It  seems  to  be  well  settled  in  this  state 
that  a  street  railroad  is  but  an  Improved  use 
of  the  street,  and  that  it  is  not  an  additional 
burden  upon  the  ultimate  fee.  Smith  v.  St. 
Railroad,  87  Tenn.  626,  11  S.  W.  709 ;  Tele- 
phone Co.  V.  Electric  Co.,  93  Tenn.  492,  29  S. 
W.  104.  However,  a  dummy  line  is  an  addi- 
tional burden  upon  the  ultimate  fee  in.  the 
road  or  street,  for  which  the  owner  of  that 
fee  is  entitled  to  compensation,  as  for  the 
taiking  of  bis  property  for  a  public  use. 
Railroad  Co.  v.  Doyle,  88  Tenn.  747, 13  S.  W. 
936,  9  L.  R.  A.  100,  17  Am.  St.  Rep.  933.  A 
dummy  line  drawn  by  a  steam  engine  for 
transportation  of  passengers,  whether  op- 
erated within  or  without  tbe  limits  of  a  mu- 
nicipality, is  a  railroad  within  the  meaning 
of  the  statutes  which  provUe  certain  pre- 
cautions for  the  prevention  of  accidents  on 
railroads.  Katzenberger  t.  Lawo,  90  Tenn. 
235,  16  S.  W.  611,  13  L.  £.  A.  185,  25  Am.  St. 
Rep.  681. 

In  the  Doyle  Case,  supra,  the  court  ex- 
pressly distinguishes  between  a  dummy  rail- 
road operated  by  steam  and  an  ordinary 
street  car,  the  motive  power  of  whldi  is 
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borses,  and  classifies  the  dummy  railroad 
with  cnmiuerclal  railways.  See,  also,  section 
1131,  Elliott  on  Railroads. 

It  was  said  by  the  Minnesota  Sopreme 
Court  in  Punk  v.  St.  Paul  CJlty  B.  Co.,  ftl 
Minn.  436.  63  N.  W.  1099,  29  L.  R.  A.  210, 
52  Am.  St.  Rep.  608,  that  a  statute  making  a 
railroad  liable  for  Injury  by  reason  of  the 
negligence  of  a  fellow  servant  would  not  ap- 
ply to  a  street  railway.    The  court  said: 

"It  is  a  matter  of  common  knowledge  that 
Btreet  ears  operated'  by  cable  or  electricity  are 
more  readily  managed  than  those  operated  by 
steam,  where  long  passenger  and  freight  trains, 
with  their  weight  and  momentum,  are  not  so 
easily  controlled.  A  street  car  is  generally  run 
separately,  rarely  with  more  than  two  or  three 
coupled  together,  and  there  is  but  little  danger  of 
collision.  They  do  not  run  so  rapidly,  their 
movements  are  easily  and  quickly  checked,  and 
the  roadbeds  are  constructed  upon  level  or  grad- 
ed streets,  without  deep  cute,  and  generally 
lighted."  V       », 

See,  also,  Frelday  v.  Slouz  City  R.  T.  Co., 
92  Iowa,  191,  60  N.  W.  656,  26  L.  R.  A.  246; 
Stanley  r.  Davenport,  54  Iowa,  463,  2  N.  W. 
1064,  6  N.  W.  706,  37  Am.  Rep.  216. 

In  Massachusetts  Loan  &  Trust  Company 
T.  Hamilton,  etc.,  88  Fed.  688,  S2  C.  C.  A.  46, 
the  court  held  to  the  same  effect,  and,  among 
other  things,  said: 

"These  authorities  show  the  necessity  that  ex- 
ists for  the  courts,  in  all  cases,  to  look  carefully 
to  the  statute  itself,  in  connection  with  the  his- 
tory of  the  times  and  the  contemporaneous  legis- 
lation, in  order  to  discover  in  what  sense  the 
word  'railroad'  is  used." 

In  Vail  v.  Broadway  R.  R.  Co.,  147  N.  Y. 
377,  42  N.  E.  4,  30  L.  R.  A.  626,  the  words 
"on  any  railroad,"  as  used  in  a  statute  re- 
lieving railroad  companies  for  liability  to  a 
passenger  injured  whUe  riding  on  the  plat- 
form of  a  car,  had  no  application  to  street 
railways. 

It  is  held  that  an  electric  street  railway 
company  Is  not  a  "railroad"  corporation 
within  the  meaning  of  the  exemption  of  the 
stockholders  of  the  railroad  corporation  from 
Individual  liability  equal  to  the  amount  of 
their  stock.  Ferguson  v.  Sherman,  116  Cal. 
169,  47  Pac.  1023,  37  b.  R.  A.  622. 

It  was  held  that  a  statute  which  author- 
izes "any  railway"  to  appropriate  land  for  a 
ri^t  of  way  did  not  include  street  railroad 
companies,  whether  propelled  by  horse  power 
or  electricity,  such  railroads  not  being  en- 
gaged in  the  business  of  carrying  passengers 
and  freight,  and  not  operating  trunk  lines. 
Thomson-Houston  Electric  Co.  t.  Simon, 
20  Or.  60,  25  Pac.  147,  10  L.  R.  A.  254,  23 
Am.  St  Rep.  86. 

It  Is  suggested  that  the  authorities  are  In 
hopeless  conflict,  but  this  conflict  is  more  ap- 
parent than  reaL  The  real  difference  in  the 
authorities  does  not  lie  so  much  in  the  ques- 
tion of  principle  announced  as  it  does  in  the 
difference  In  the  various  statutes,  and  legls-j 
latlve  policies.  The  word  "railroad"  may 
mean  one  thing  in  a  statute  of  one  class,  and 
the  same  word  have  quite  another  and  dU- 
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fbrent  meaning  when  used  in  another  statute 
Intended  to  accomplish  a  different  purpose. 
If  the  various  decUdona  are  carefully  read 
with  this  thought  in  mind.  It  will  be  seen 
that  the  aathodtles  are  not  In  such  hopeless 
conflict 

Upon  an  examination  of  cases  relied  upon 
by  counsel  for  the  street  railway  company, 
and  also  by  counsel  for  the  plaintiff,  it  will 
be  found  that  those  cases  may  be  differenti- 
ated from  the  case  at  bar  upon  one  of  sev- 
eral grounds ;  either  upon  a  difference  in  the 
verbiage  of  the  statute,  or  upon  the  charac- 
acter  of  operation  and  traflic,  or  upon  a  dif- 
ferent legislative  policy,  or  purpose.  WewlU 
illustrate  this  difference  by  referring  first  to 
the  case  of  Spokane  &  I.  B.  B.  R.  Co.  v. 
Campbell,  217  Fed.  518,  138  O.  C.  A.  370. 
The  court  in  this  case  held  that  the  electric 
railway  was  subject  to  the  Safety  Appliance 
Act  of  Congress.  It  will  be  noted  that  the 
act  of  Congress  is  much  broader  than  the 
statute  before  us.  It  speaks  of  "all  trains, 
locomotives,  tenders,  cars,  and  similar  ve- 
hicles" used  on  any  railroad  engdged  in  In- 
terstate commerce.  This  case  also  illustrates 
the  different  "legislative  purpose,"  above  re- 
ferred to,  as  the  court  In  this  case  said  that 
the  broad  purpose  of  the  Legislature  applies 
as  completely  to  one  kind  of  railroad  as  to 
the  other.  The  electric  railroad  was  being 
operated  between  two  states,  and  therefore 
came  within  the  provisions  of  the  Safety  Ap- 
pliance Act  In  the  case  of  Diebold  v.  Ky. 
Traction  Co.,  117  Ky.  146,  77  S.  W.  674,  63 
L.  R.  A.  637,  111  Am.  St  Rep.  230,  4  Ann. 
Gas.  445,  there  was  an  electric  railway  char- 
tered for  the  purpose  of  carrying  passengers 
and  freight  between  two  cities  In  different 
states.  Roy  v.  East  St.  Louis  &  Suburban 
Ry.  Co.,  119  111.  App.  313;  Hannah  v.  Metro- 
politan Street  Ry.  Co.,  81  Mo.  App.  78 ;  Ellza- 
bethtown,  etc.,  R.  R.  v.  Ashland  &  C.  St  Ry. 
Co.,  96  Ky.  347,  26  S.  W.  181. 

All  these  cases  may  be  distinguished  from 
the  case  at  bar  upon  some  one  of  the  above- 
mentioned  grounds.  In  the  Missouri  case 
above  referred  to,  the  road  ran  between  Kan- 
sas City,  Mo.,  and  Independence,  Mo.,  and 
was  evidently  not  a  street  railroad.  And  the 
court  held  that  the  fencing  statute  of  Mis- 
souri applied  to  this  company,  a  very  dif- 
ferent sort  of  statute  from  the  one  under 
consideration.  However,  the  case  of  Sams  v. 
St.  Louis,  etc.,  R.  Co.,  174  Mo.  53,  73  S.  W. 
686,  61  L.  R.  A.  475,  Is  the  announcement  of 
the  court  of  last  resort  in  Missouri. 

Further  Illustrating  and  reconciling  the  ap- 
parent conflict  in  the  authorities,  we  refer 
to  Birmingham  Mineral  R.  Co.  v.  Jacobs, 
92  Ala.  187,  9  South.  320,  12  L.  R.  A.  830. 
The  stop  statute  of  Alabama  was  before  the 
court  This  was  a  case  of  two  roads,  each 
oi)erated  by  steam,  crossing  each  other.  The 
court  held  that  the  dummy  railroad  was  not 
a  street  railway  within  the  meaning  of  the 
Constitution  and  statutes  of  that  state,  but 
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that  It  was  a  railroad.  The  road  traveiaed 
wide  scopes  of  country,  with  regular  sta- 
tions, used  heavy  dummy  engines,  etc.  Also 
in  the  case  of  L.  &•  N.  R.  R.  v.  Anchors,  114 
Ala.  492,  22  South.  279,  62  Am.  St.  Rep.  116, 
the  Oxford  Lake  Une  was  engaged  In  the 
business  of  transporting  freight  and  passen- 
gers between  Annlston,  Oxford,  and  Inter- 
mediate points. 

Savannah,  etc.,  R.  R.  Co.  T.  Williams,  117 
Ga.  414,  43  S.  E.  751,  61  L.  R.  A.  249,  Is  a 
ease  dted  as  an  authority ;  but  In  that  state, 
by  statute  as  well  as  by  Judicial  decision,  the 
word  "railroad"  Includes  street  railroads, 
unless  a  contrary  Intention  appears.  As  was 
said: 

"The  Constitution,  stotntes,  and  decisions  of 
this  state  recognize  that  the  word  'railroad'  ia 
generic,  and  includes  street  railroads,  narrow 
gauge  roads,  horse  car  companies,  dummy  lines, 
and  street  railroads  operated  by  electriaty." 

But  even  In  the  state  of  Georgia,  we  find 
a  later  announcement  on  the  stop  statute  In 
the  case  of  Railroad  v.  Joiner,  120  Ga.  906,  48 
S.  E.  336,  which  Is  cited  and  relied  upon  by 
counsel  for  the  defendant. 

Upon  a  consideration  of  all  of  the  authori- 
ties which  we  have  found,  and  to  which  we 
have  been  cited,  we  are  irresistibly  driven 
to  the  conclusion  that  the  stop  statute  has  no 
application  to  a  crossing  between  a  commer- 
cial steam  railroad  and  a  street  car  line. 

[4]  But  it  Is  Insisted  that  if  the  statute 
does  not  apply  to  street  railroads,  it  does 
apply  to  the  Raleigh  line  of  the  Memphis 
Street  Railway  Company,  which  line  It  Is  in- 
sisted, is  an  interurban  railroad.  We  can- 
not assent  to  this  view.  As  before  stated, 
the  Memphis  Street  Railway  Company  oper- 
ates the  Raleigh  line  as  an  integral  part  of 
Its  street  railway  system  in  the  city  of 
Memphis  and  suburbs.  It  Is  chartered  to  do 
the  business  of  a  street  railroad  over  its 
Raleigh  line,  and,  so  far  as  we  are  able  to 
discover  from  the  record.  It  Is  operating  only 
a  street  car  line  to  and  through  Biughamp- 
ton,  which  is  a  thickly  populated  suburb  of 
the  city  of  Memphis.  It  is  operating  on  the 
Raleigh  line,  as  far  as  Blnghamptou,  the  same 
cars,  by  the  same  power,  on  the  same  kind  of 
rails,  with  the  same  speed  and  momentum,  as 
it  operates  over  this  same  line  and  other  lines 
within  the  city  limits  of  Memphis.  The 
street  cars  acquire  no  greater  momentum, 
are  no  heavier,  are  Just  as  easily  handled,  at 
Blnghampton  as  at  any  other  point  well 
within  the  city  limits  of  Memphis.  Not  only 
so,  but  the  mere  passing  of  an  imaginary 
line  (city  limits)  does  not  change  the  charac- 
ter of  operation,  because  in  the  suburbs  the 
community  may  be  as  thickly  populated,  or 
more  so,  than  at  other  points  well  within  the 
city  limits.  The  Street  Railway  Company 
is  not  engaged  in  the  business  of  operating 
an  Interurban  railroad  between  Blnghamp- 
ton and  Memphis;  and,  while  we  now  ex- 
press no  opinion  as  to  the  application  of  the 
statute  to  interurban  railroads,  we  do  bold 


that  the  statute  has  no  appUcati«Hi  to  the 
Blnghampton  crossing. 

[6]  It  is  Insisted  that  the  matter  in  Cbls 
state  Is  put  at  rest  by  the  case  of  Hogan  v. 
Railroad  Co.,  131  Tenn.  244,  174  8.  W.  1118, 
L.  R.  A.  1915I<2,  788,  Ann.  Cas.  1916C,  1162. 
That  was  the  case  of  an  interurban  railway, 
and  the  case  lias  no  application  to  the  case 
at  bar,  for  we  cannot  bold  that  the  act  of 
1907,  c  433,  enlarges  the  application  of  the 
stop  statute  so  as  to  make  it  apply  to  a 
crossing  between  a  railroad  and  a  street 
car  line  in  the  suburbs  pf  a  city. 

It  must  therefore  follow  that  the  learned 
Court  of  Civil  Appeals  was  In  error  in  hold- 
ing that  the  stop  statute  had  any  application 
in  this  case.  However,  that  court  was  right 
in  reversing  the  trial  court  on  the  motion 
for  a  peremptory  instruction.  The  peremp- 
tory instruction  ought  not  to  imve  been  given, 
because  the  plaintiff  was  also  relying  upon 
the  proof  aa  making  out  a  case  of  common- 
law  negligence,  as  alleged  la  her  declaration. 
That  question  is  fnlly  covered  by  this  court 
in  the  case  of  Idella  A.  'Roper  t.  Memphis 
Street  Railway  Company  et  al.,  188  S.  W.  688, 
in  the  opinion  rendered  by  the  court  this 
day.  For  the  views  of  the  court  in  this 
case  upon  the  alleged  common-law  negli- 
gence, and  alleged  failure  of  the  railroad 
company  to  use  the  statutory  precautions, 
we  refer  to  the  opinion  in  the  Roper  Case. 

It  follows  that  the  Judgment  of  the  Court 
of  Civil  Appeals,  reversing  and  remanding 
this  cause,  is  affirmed,  and  the  case  shall  be 
proceeded  with  in  accordance  with  the  views 
expressed  in  ttie  Roper  Case. 

HUGHES,  Special  Judge  (concurring  In 
part).  I  agree  to  the  Judgment  of  affirmance, 
but  do  not  concur  in  so  much  of  the  opinion 
of  the  majority  as  deals  with  the  stop  stat- 
ute. In  my  opinion  the  Raleigh  line  is  an 
interurban  railway.  Inside  the  city  it  may 
be  a  street  railway,  but  not  so  after  it  leaves 
the  city.  I  think  the  stop  statute  applies  to 
interurban  railways. 

The  court  does  not  hold  that  under  the  act 
of  1871  an  Interurban  railway  is  not  a  rail- 
road within  the  meaning  of  the  act.  In  the 
view  of  the  majority,  that  question  is  not 
before  the  court.  But  the  court  does  decide 
that  the  Raleigh  line  was  a  street  railway 
at  the  time  and  place  where  the  collision  oc- 
curred. There  lies  the  precise  point  of  dif- 
ference between  us.  If  the  opinion  of  the 
court  goes  further,  It  does  so  unnecessarily. 

In  view  of  the  develc^nnent  of  electric 
Interurban  transportation,  present  and  pro- 
spective, we  must  come  ultimately,  I  think, 
to  treat  such  lines  as  street  railways  within 
the  cities  through  which  they  run  If  they  ren- 
der street  car  service  therein.  They  may  be 
street  railways  after  they  cross  the  imagi- 
nary line  which  constitutes  the  dty  limits. 
But  after  they  leave  what  Is  the  dty  In  fact, 
and  cease  to  render  such  service  as  street 
cars  render,  they  are  railroads  wltl^  tlie 


Digitized  by 


Google 


Ttenik) 


SMITH  T.  ZWICKER 


695 


meaning  of  this  act  as  fully  as  It  the  cars 
were  driven  by  steam.  That  these  lines 
carry  people  instead  of  freight  is  a  reason 
for  applying  the  act  to  them,  and  not  a  rea- 
son against  It. 


McCARTX  T.  TOWN  OF  MOUNTAIN  VIEW. 
(Supreme  Court  of  Temiessee.    Oct.  11,  1B16.) 

Mttnicipai.  Corposatzons  «s9812(2) — Db- 
KECTS  IN  Sthebts—Nqticb— Statute, 
Acts  1913,  c.  55,  making  written  notice  to 
the  mayor  of  injuries  on  account  o£  the  negligent 
condition  of  a  street  a  condition  precedent  to 
sail,  and  Uiat  failure  to  five  notice  Is  a  valid 
defense,  has  reference  to  injuries  by  reason  of 
defects  upon  a  passway,  incapacitating  it  partial- 
ly or  wholly  for  service,  and  did  not  require  no- 
tice of  ijijury  to  plaintilTs  property,  resulting 
from  an  overflow  of  water  thereon  from  an  in- 
sufficient drain  in  a  public  street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1697;  Dec.  Dig. 
«=i>812(2).l 

Appeal  from  Circuit  Court,  Knox  County; 
Von  A.  Huffaker,  Judge. 

Action  by  H.  L.  McCarty  against  the  Town 
of  Mountain  View.  From  a  Judgment  of  the 
Court  of  Civil  Appeals,  reversing  a  Judgment 
for  defendant,  defendant  appeals.    AQirmed. 

Charles  M.  Roberts,  of  Knoxvllle,  for  ap- 
pellant. A.  C.  Grimm  and  K.  B.  Steinmeta, 
both  of  Knoxvllle,  for  appellee. 

NEIL,  0.  J.  PlalntlS  presents  the  follow- 
ing case:  He  owns  a  house  within  the  lim- 
its of  defendant  town,  situated  on  lower 
ground  than  Laurens  avenue,  near  to  the 
north.  The  defendant  constructed  a  drain 
along  the  margin  of  the  avenue^  by  means 
of  wtiich  the  water,  which  had  been  accus- 
tomed to  diq>erse  over  a  large  area  without 
harm  to  the  plaintiff's  property,  was  gather- 
ed, and,  because  of  the  insuiBcient  size  of 
the  drain,  the  collected  water  poured  over 
its  edge,  in  Its  course  running  under  privy 
vaults,  and  carried  the  water  thus  collected, 
and  mud  and  filth,  over  upon  plaintiff's  lot, 
causing  sickness  to  his  family,  Uleewise  car- 
rying off  the  soil  of  his  garden,  and  greatly 
lessening  the  value  of  his  property.  The 
trial  Judge  gave  a  peremptory  Instruction  in 
favor  of  the  defen-dant,  on  the  ground  that 
notice  had  not  been  given  to  the  mayor  of 
the  town,  pursuant  to  chapter  S5,  Acts  of 
1913.  That  Act,  so  far  as  necessary  to  quote, 
reads: 

"No  salt  shall  be  brought  against  any  munic- 
ipal corporation  in  this  state  on  account  of  in- 
juries received  by  person  or  property  on  ac- 
count of  the  negligent  condition  of  any  street, 
alley,  sidewalk,  or  highway  of  such  municipality, 
unless  within  ninety  days  after  such  injury  to 
the  person  or  property  iias  been  inflicted ,  a 
written  notice  shall  be  served  upon  the  mayor 
of  said  muBidpaiity  stating  the  time  and  place 
where  said  injUry  was  received,  and  the  gen- 
eral nature  of  injury  inflicted." 

Failure  to  give  notice  is  made  a  valid  de- 
fense against  any  such  claim. 


The  Oourt  of  CItII  Appeals  ccnrrectly  held 
that  the  trial  judge  committed  error  In  giving 
a  peremptory  instruction  against  the  plain- 
tiff, and  remanded  the  cause  for  new  trlaL 
The  expression,  "the  negligent  condition  of 
any  street,"  etc.,  has  reference  only  to  inju- 
ries inflicted  on  persons  or  property  upon 
such  pass  way  by  reason  of  defects  therein, 
incapacitating  it  partially  or  wholly  for 
service.  It  can  have  no  bearing  upon  the 
state  of  facts  shown  in  the  present  record. 
A  similar  result  was  reached  by  the  Supreme 
Court  of  Minnesota,  under  a  similar  statute, 
in  Pye  v.  Mankato,  38  Minn.  536,  38  N.  W. 
621.  In  that  case  it  appeared  that  an  em- 
bankment had  been  constructed  along  the 
side  of  a  street  which  obstructed  and  collect- 
ed flowing  water,  and  Insufllclent  means  were 
employed  by  the  city  for  its  harmless  escape, 
resulting  in  injury  to  the  plaintiff.  It  was 
held,  construing  a  statute  similar  to  our  own, 
that  this  was  not  the  kind  of  injury  contem- 
plated, of  which  notice  was  to  be  given  be- 
fore suit.  In  Moran  v.  St.  Paul,  51  Minn. 
279,  56  N.  W.  80,  the  injury  alleged  was  that 
the  plaintUTs  pr(^perty  had  been  injured  by 
water  escaping  from  a  defective  water  pipe 
in  one  of  the  public  streets.  This  was  held 
likewise  not  to  be  such  an  injury  as  was  con- 
templated in  a  statute  requiring  notice.  And 
see  Mclntee  v.  Ulddletown,  80  App.  Dlv.  434, 
81  N.  I.  8upp.  124;  Qiuricevic  v.  Tacoma, 
57  Wash.  329,  106  Pac.  908,  28  L.  R.  A.  (N.-  S.) 
533. 

We  are  of  the  opinion,  therefore,  that  the 
Judgment  of  the  Court  of  Civil  Appeals  must 
be  alllrmed. 


SMITH  et  al.  v.  ZWICKER. 

(Supreme  Court  of  Tennessee.     Oct.  14,  1916.) 

1.  Railboaos  «=>68  —  Right  of  Wat  —  Ex- 
tent, 

In  a. suit  of  unlawful  detainer  in  which  de- 
fendant claims  to  have  gone  into  possession  of 
land  lying  beside  a  railroad's  tracks  under  one 
who  had  received  possession  from  the  railroad, 
a  charge  that  the  railroad  company  was  en- 
titled to  100  feet  on  each  side,  from  the  center  of 
its  track,  as  its  right  of  way,  as  a  matter  of 
law,  was  reversible  error,  since  the  right  of  way 
depends  upon  the  charter  of  the  particular  road 
and  upon  the  condemnation  proceedings, 

[Ed.   Note. — For   other  cases,   see   Railroads, 
Cent  Dig.  §|  159,  160;   Dec.  Dig.  «=>6t>.] 

2.  Lanolobo  and  Tenant  <S=»G2(3)— Uniaw- 
FUL    Detainer— Evidenxe—Adiiissibii,itt. 

In  a  suit  of  unlawful  detainer,  where  defend- 
ant claimed  to  have  gone  into  possession  of  land 
lying  beside  a  railroad's  traclus  under  one  who 
had  received  poascssion  from  the  railroad,  it 
being  alleged  that  the  land  in  controversy  was 
a  part  of  the  railroad's  right  of  way,  but  defend- 
mit  was  induced  to  take  a  lease  from  the  plain- 
tiCEs  under  representations  that  the  plaintiffs  had 
title  to  the  land,  evidence  of  the  delivery  of  pos- 
session to  defendant  by  the  railroad's  lessee  was 
admissihle,  since  where  one  in  possession  under 
a  lease  without  having  surrencfered  the  posses- 
sion takes  a  lease  from  or  attorns  to  a  third  par- 
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ty  under  a  mistake,  lie  la  not  eatopped  to  deny 
the  title  of  such  third  party. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  158,  168;  Dec.  Dig.  «=» 
62(3;.] 

3.  Landlobd   and   Tenant   «=>2gi(12)— TJn- 
lAWFUL  Detainer— EviDBNCE— Admissibil- 
ity—TiTn. 
While  in  general  no  title  papers  can  be  in- 
troduced in  an  action  of  unlawful  detainer  ex- 
cept to  show  boundaries,  they  ma^r  be  further  in- 
troduced for  the  purpose  of  showing  title,  where 
a  tenant  has  been  induced  to  attorn  to  a  third 
party,  through  fraud  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  $  1247;  Dec  Dig.  «=» 
291(12).] 

Appeal  from  Circuit  Court,  Roane  County; 
S.  C.  Brown,  Judge. 

Suit  by  W.  T.  Smith  and  others  against 
Henry  Zwlcker.  Suit  was  Instituted  before 
a  Justice  of  the  peace,  and  after  Judgment 
was  transferred  to  the  circuit  court.  From 
a  Judgment  of  the  Court  of  Civil  Appeals, 
affirm  Ing  a  Judgment  of  the  circuit  court  for 
defendant,  plaintiffs  appeal.  Reversed,  and 
new  trial  awarded. 

J.  W.  Stone,  of  Harrlman,  for  appellants. 
Wright  &  Haggard,  of  Bockwood,  tor  appel- 
lee. 

NKIL,  C.  J.  This  is  a  suit  of  unlawful  de- 
tainer, brought  by  plaintiffs  against  Zwlcker, 
as  their  tenant,  who  had  refused  to  surren- 
der possession  at  the  end  of  the  term.  The 
defense  was  that  Zwlcker  went  Into  posses- 
sion under  one  Goldstou,  who  had  received 
possession  from  the  Tennessee  Central  Rail- 
road Company.  It  was  claimed  that  the  piece 
of  land  In  controversy,  100  feet  square,  lying 
alongside  the  track  of  the  railroad  company, 
was  a  part  of  the  latter's  right  of  way. 
There  was  evidence  tending  to  show  that  the 
railroad  company's  right  of  way  extended 
80  feet  only  from  the  center  of  the  track. 
There  was  no  evidence  that  it  extended  100 
feet,  but  the  trial  Judge  charged  the  Jury 
that  this  was  true  as  matter  of  law.  The 
evidence  Indicated  that  after  Goldston  went 
Into  possession  of  the  50  feet,  and  was  clear- 
ing the  ground  for  a  coalyard,  the  plaintiffs 
claimed  that  they  owned  the  ground  he  was 
occupying,  and  also  a  much  larger  area. 
The  result  was  that  he  took  a  lease  from 
plaintiffs,  not  only  for  the  50  feet  he  had  re- 
ceived from  the  railroad  company,  but  for 
50  additional  feet;  that  is,  for  a  parcel  of 
land  100  feet  square,  the  land  now  In  con- 
troversy, this  piece  consisting  of  100  feet 
square,  lying  Immediately  alongside  the 
track.  After  Goldston  had  thus  taken  the 
lease  from  the  plaintiffs  he  sold  this  lease, 
and  also  the  right  he  had  acquired  from  the 
railroad  company,  to  Harmon  &  Zwlcker, 
and  placed  them  In  possession  of  the  land. 
After  this,  Zwlcker  bought  out  the  Interest 
of  bis  partner,  Harmon,  and  subsequently 
accepted  a  lease  of  the  whole  100  feet  from 
the  plaintiffs.    At  the  expiration  of  this  lease 


he  refused  to  deliver  possession;  hence  this 
suit.  The  suit  was  Instituted  before  a  Justice 
of  the  peace,  and,  from  a  Judgment  by  the 
latter,  the  controversy,  by  proper  proceed- 
ings, was  transferred  to  the  drctdt  court  of 
Koane  county,  and  in  the  latter  court  a  Judg- 
ment was  rendered  against  the  plaintiffs, 
and  they  appealed  to  the  Conrt  of  Civil  Ap- 
peals. Numerous  errors  w««  assigned  In 
that  coart,  as  also  In  this  court.  The  Conrt 
of  Civil  Appeals  considered  only  one  ques- 
tion, that  arising  on  a  point  of  evidence. 

[1]  We  do  not  differ  with  the  Court  of 
Civil  Appeals  as  to  their  decision  upon  the 
point  of  evidence,  but  their  Judgment  is  er- 
roneons  because  they,  in  effect,  approved  the 
charge  of  the  trial  Judge  that  the  railroad 
company  was  entitled  to  100  feet  on  each 
side  irom  the  center  of  the  track  as  Its  right 
of  way,  as  matter  of  law.  This  action  of  the 
Court  of  Civil  Appeals  Is  assigned  as  ground 
of  error  In  this  court. ' 

There  is  no  law  to  the  effect  that  a  railroad 
company  Is  entitled  to  100  feet  as  right  of 
way.  The  matter  depends.  In  the  first  place, 
upon  the  charter  of  the  particular  road,  and, 
in  the  second  place,  upon  the  condemnation 
proceedings.  The  charters  usually  provide, 
either  that  the  right  of  way  shall  extend  so 
many  feet  from  the  center  of  the  track  on 
each  side,  or  not  In  excess  of  some  particular 
amount.  In  the  latter  case  the  exact  extent 
of  the  right  of  way  must  be  fixed  by  the 
Judgment  In  the  condemnation  proceedings. 
In  case  the  railroad  takes  possession  under 
Its  charter  without  condemnation  proceed- 
ings, it  will  hold  to  tile  extent  of  the  limits 
fixed  by  the  charter,  where  that  Is  definite, 
if  It  Is  permitted  to  retain  possession  with- 
out question  for  the  statutory  period.  These 
principles  are  sufficiently  stated  and  Illustrat- 
ed In  Railroad  Co.  v.  Cochrane,  71  Tenn.  (3 
Lea)  478;  Railroad  Co.  v.  Telford,  89  Tenn. 
(5  I'lckle)  203,  14  S.  W.  7T6.  It  may  be  that 
the  mistake  of  the  trial  judge  and  the  Court 
of  Civil  Appeals  arose  out  of  some  language 
used  In  White  v.  Railroad,  101  Tenn.  (17 
Pickle)  96,  45  S.  W.  1073,  where  It  Is  said 
that  a  domestic  railroad  corporation  "may 
have  condemned  and  appropriated  as  an  ease- 
ment a  right  of  way  'not  exceeding  200*  feet 
in  width,  over  any  person's  land  through 
which  Its  lines  of  road  may  be  located."  The 
references  to  the  Oode  show,  however,  that 
the  court  was  speaking  from  the  general 
charter  authorized  for  railroad  companies. 
In  the  case  before  us  It  does  not  appear 
whether  the  Tennessee  Central  Railroad  Com- 
pany had  the  general  charter,  nor  Indeed 
what  kind  of  charter,  nor  Is  there  any  evi- 
dence whatever  that  Its  right  of  way  exceed- 
ed 50  feet  The  effect  of  the  charge  of  the 
trial  Judge  that  the  railroad  company  was 
entitled  to  100  feet  was  to  deprive  the  com- 
plainants, not  only  of  the  60  feet  as  to  which 
there  was  evidence,  but  50  additional  feet 
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as  to  which  there  wu  no  evidence  In  favor  of 
the  defendant,  as  dalioant  under  the  rail- 
road company.  For  tbla  error  the  Judgment 
must  be  reversed. 

II,  S]  We  deem  it  proper,  however,  to  state 
our  views  upon  the  question  of  evidence  for 
guidance  In  the  next  triaL  Goldston  having 
been  placed  in  possession  of  the  50  feet  next 
the  track,  by  the  railroad  company,  and 
Harmon  and  Zwlcker  having  received  that 
possession  from  him,  if  the  latter  were  sub- 
sequently Induced  to  take  a  lease  from  the 
plaintifFs  under  a  representation  that  plain- 
tiffs had  tlUe  to  the  whole  100  feet,  they 
could  properly  defend  as  to  so  much  of  the 
land  as  Goldston  bad  received  from  the  rail- 
road, and  in  possession  of  which  they  were 
placed  by  Goldston,  and  for  this  purpose 
tbey  wonld  have  a  right  to  Introduce  evi- 
dence as  to  the  fact  of  possession  baring  been 
so  delivered,  and  also  to  show  the  title  of 
the  railroad  company.  If  the  railroad  com- 
pany really  owned  the  land,  and  bad  placed 
Goldston  In  possession  of  It  as  its  tenant, 
and  he  had  placed  Harmon  and  Zwlcker  in 
possession  of  the  same  land,  and  Ztricker  had 
bought  oat  his  partner,  Harmon,  and  re- 
mained in  possession,  the  attornment  to  the 
plalntUFs  by  Goldston  after  he  had  received 
possession  from  the  railroad  company,  and 
the  attornment  by  Harmon  and  Zwlcker  aft- 
er they  had  received  possession  from  Gold- 
ston of  the  railroad  land,  would  not  prevent 
Harmon  and  -  Zwlcker,  or  Zwlcker  as  pur- 
chaser of  Harmon's  interest,  from  proving  the 
facts  as  stated,  even  though  he  (Zwlcker) 
subsequently  took  a  lease  for  the  whole  100 
feet  from  the  plaintiffs.  If  A.  lease  land  to 
B.,  and  place  him  In  possossiou  of  it,  and  B. 
subsequently,  without  having  surrendered 
the  poMiession  to  A.,  take  a  lease  from  a  third 
party,  or  attorns  to  the  latter  under  a  mis- 
take on  his  part,  or  through  fraud  of  such 
third  party,  as,  for  example,  under  the  belief 
that  that  party  has  title  as  represented  by 
him  when  he.  In  fact  has  not  the  title,  then 
B.  is  not  estopped  to  deny  the  title  of  such 
third  party  from  whom  he  has  received  such 
second  lease,  or  to  whom  he  has  attorned, 
but  may  show  that  he  was  placed  in  posses- 
sion by  A.,  and  that  A.  has  the  title  to  the 
land.  It  is  true  that  in  general  no  title  pa- 
mpers can  be  introduced  In  an  action  of  un- 
lawful detainer,  except  to  show  boundaries, 
but  tbey  may  be  further  introduced  for  the 
purpose  of  showing  the  title  where  a  tenant 
has  been  induced  to  attorn  to  a  third  party, 
through  fraud  or  mistake.  These  principles 
will  be  found  amply  discussed  In  the  follow- 
ing cases:  Shultz  v.  ElUott,  11  Humph.  (30 
Tenn.)  183,  186;  Hammons  v.  McClure,  1 
Pickle  (86  Tenn.)  67,  2  S.  W.  37 ;  Washing- 
ton V.  Conrad,  2  Humph.  (21  Tenn.)  561; 
Philips  V.  Sampson,  2  Head  (39  Tenn.)  430; 
and  see  Doak  v.  Donelson,  2  Yerg.  (10  Tenn.) 
249,  263.  24  Am.  Dec.  485.    As  to  fraudulent 


represenUtion  concerning  his  title  by  a  third 
party,  in  order  to  indnce  an  attornment,  and 
as  to  an  Introduction  of  the  title  papers  of 
the  party  under  whom  the  tenant  originally 
went  into  possession,  see  Allison  v.  Casey,  4 
Baxt  (63  Tenn.)  687;  Beaty  v.  Jones,  1  Cold. 
(41  Tenn-.)  482;  and  McGhee  v.  Grady,  12 
Lea   (80  Tenn.)  89,  94-96. 

Let  the  Judgment  be  reversed,  and  a  new 
trial  awarded. 


STATE  ex  rel.  THOMPSON,  Atty.   Gen.,  v. 

REICHMAN. 
(Supreme  Court  of  Tennessee.     Oct.  11,  1916.) 

1.    SUERIFFS  AWD   OONSTABLES   ®=»6— TTTLE  TO 

OrricK— Ground  fob  Removal. 
A  sheriff  who  has  made  an  honest  and  rea- 
Bonably  intelligent  effort  to  do  his  duty  will  not 
be  removed  by  the  courts,  though  his  efforts  may 
not  have  been  wholly  successful,  his  right  to 
continue  In  office  depending  rather  on  the  good 
faith  of  his  efforts  than  on  the  degree  of  his  buc- 


[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {{  14,  15;  Dec  Dig. 
®=>6.] 

2.  SUSBIFFB  AND  CONSTABUIB  ^=>8IS—PoVrEa8 

AND  Ddtixs— NoTicB  or  Violation  of  Law. 

When  a  sheriff  learns  that  a  city  in  his  coun- 
ty is  collecting  tribute  from  numerous  liquor 
dealers  and  leaving  them  otherwise  undisturbed, 
this  is  notice  to  him  that  the  law  ia  being  vio- 
lated and  no  effort  made  to  enforce  it 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Consubles,  Cent.  Dig.  I  127;  Dec.  Dig.  «=3 
86.] 

3.  Abrkst  «=s>63(4)~Withodt  Wabbant— Dn- 
TIKS  OF  Shebiff. 

While  a  sheriff  need  not  make  a  forcible  en- 
trance into  a  suspected  residence  or  place  of 
business  to  discover  violations  of  the  liquor  law, 
he  or  his  deputies  should  enter  open  saloons 
and  make  arrests  if  justified  by  what  they  see 
therein. 

[Ed.  Note.— For  other  eases,  see  Arrest,  Cent 
Dig.  {{  149-166;   Dec.  Dig.  <9=»63(4).] 

4.  B  BEACH  or  THX  Peace  ^=»1— Elements— 
"Peaoe." 

The  word  "peace,"  in  the  phrase  "breach  of 
the  peace,"  means  the  tranquillity  enjoyed  by  the 
citizens  of  a  municipality  or  community  where 
good  order  reigns  among  its  members;  that  in- 
visible sense  uf  security  which  every  man  feels 
necessary  to  his  comfort,  and  for  which  all  gov- 
ernments are  instituted. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
the  Peace,  Cent.  Dig.  ij  1-3;    Dec.  Dig.  <8=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Peace.] 

5.  Bbeaoh  of  the  Peace  «=>1  —  Elements — 
Violation  of  Statute. 

"Breach  of  the  peace,"  in  view  of  the  gener- 
ally accepted  definition,  and  of  constitutional 
provision  that  all  indictments  shall  conclude, 
"against  the  peace  and  dignity  of  the  state,"  in- 
cludes any  violntion  of  any  law  enacted  to  pre- 
serve peace  and  good  order. 

[Ed.  Note.— For  other  cases,  see  Breach  of  the 
Peace,  Cent.  Dig.  gf  1-3;   Dec.  Dig.  «=l. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Breach  of  the  Peace.] 

6.  Intoxicating  Liquobs  «=>131— Offenses— 
Statutoby  Pbovision. 

Shannon's  Code,  {  003,  subsec.  2,  requiring 
every  applicant  for  a  liquor  Ucense  to  give  bond 
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to  keep  •  peaceable  and  orderly  honae,  ia  a  leg- 
ialative  declaratiop  that  the  liquor  Ikw  is  in- 
tended to  preserve  the  peace,  so  that  any  viola- 
tion thereof  is  a  breach  of  the  peace. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  140,  161;  Dec.  Dig.  «=> 
131.  J 

7.  Intoxicating  Liquobs  ®=>14e(l)— Oftenb- 
K8 — Nuisance — Breach  of  the  Peace. 

Engaging  in  the  sale  of  intoxicating  liquors, 
declared  by  Act  1913  (2d  Ex.  Sees.)  c.  2,  to  be 
a  nuisance,  is  among  that  class  of  nuisances  al- 
ways treated  by  the  court  as  tending  to  disturb 
the  peace  and  good  order  of  the  community. 

[Ed.  Note. — For  other  eases,  see  Intoxicating 
Liquors,  Cent  Dig.  {§  159,  163 ;   Dec.  Dig.  <S= 

8.  Shkbiffs  and  Constables  «=»S8— Powers 
AND  Duties— Enforcement  of  Law. 

That  Acts  1913  (2d  Ex.  Sess.)  c.  2,  declaring 
a  saloon  a  nuisance,  provides  a  method  for  its 
abatement,  merely  furnishes  a  cumulative  reme- 
dy, and  does  not  abrogate  any  other  remedy  or 
affect  a  sheriffs  duties. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
ConsUblea,  Cent.  Dig.  {  127;  Dec  Dig.  «=» 
86.] 

9.  Intoxicatino  Liquors  <S=»131— Offenses 
—"Disorderly  House." 

A  saloon  run  in  violation  of  law  is  a  "dis- 
orderly bouse,"  which  is  defined  as  any  place 
where  illegal  practices  are  habitually  carried  on  ; 
and  hence  a  saloon  open,  equipped,  and  ready 
for  business  is  a  threat  to  breach  the  peace,  if 
not  in  itself  a  breach  of  the  peace.  Citing 
Words  &  Phrases,  Second  Series,  Disorderly 
House. 

[Ed.  Note. — For  otlier  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |{  140,  161;  Dec.  Dig.  «=> 
181.] 

10.  Breach  of  the  Peace  «=»1  —  Eleuentb  — 
Violence. 

It  is  not  necessary  that  an  act  have  in  itself 
any  element  of  violence  in  order  to  constitute 
a  breach  of  the  peace. 

[E)d.  Note. — For  other  cases,  see  Breach  of  the 
Peace,  Cent  Dig.  §|  1-3 ;   Dec.  Dig.  <8=>1.] 

11.  SlIEBIFFS  AND  CONSTABLES  «=»86  —  POW- 
ERS AND  Duties — Arrest. 

On  making  an  arrest  for  a  threatened  viola- 
tion of  the  liquor  law,  the  sheriff  should  take 
such  steps  as  are  necessary  to  prevent  the  threat- 
ened soles,  as,  in  case  of  a  saloon  open  for  busi- 
ness, by  closing  it  tiU  the  liquors  are  removed, 
and  then  release  the  offender  and  leave  future 
sales  and  future  threats  to  be  dealt  with  as  they 
arise. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  (  127 ;  Dec.  Dig.  «=>86.] 

12.  Sheriffs  and  Constables  i£;=»86  —  Pow- 
ers AND  Duties— Willful  Neglect. 

In  proceedings  to  remove  a  sheriff  for  failure 
to  enforce  the  liquor  law,  he  is  precluded,  by  his 
admission  that  he  did  nothing  in  a  city  within 
his  county  but  to  serve  process  where  liquor 
was  openly  sold  in  violation  of  law,  from  assert- 
ing that  uo  willful  neglect  of  his  duty  has  been 
shown. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {  127;  Dec.  Dig.  «=86.] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty;   F.  H.  Helskell,  Chancellor. 

On  petition  for  rehearing.  For  former 
opinion,  see  188  S.  W.  225.  Petition  dis- 
missed. 


G.  T.  Fitsbugb,  of  MemiAls,  and  F.  H. 
Thompson,  Atty.  Geo.,  for  appellant  T.  K. 
Riddlck  and  O.  M.  Bryan,  both  of  Memphis, 
for  appellee. 

FRIERSON,  Special  Jadg«^  In  a  Tery 
earnest  petition  to  rehear  we  are  asked  to 
reconsider  onr  opinion  in  which  it  was  held 
that  the  defendant  should  be  lemoved  from 
the  office  of  sheriff  of  Shelby  county. 

When  the  cause  was  heard  three  members 
of  the  court  were  absent  and  their  places  oc- 
cupied by  special  Judges.  In  rlew  of  tliis 
fact,  an  oral  argument  of  the  petition  has 
been  permitted,  and  tlie  conclusions  now  an- 
nounced reached  by  the  court,  composed  of 
four  regular  members  and  the  writer  sitting 
as  a  special  Judge. 

As  counsel  seem  to  be  under  some  misap- 
prehensions, we  will  restate  briefly  what 
was  decided. 

The  facts  which  we  held  Justified  defend- 
ant's removal  were  these: 

a)  During  the  Tri-Btate  Fair,  which  was 
held  in  September,  1914,  in  Shelby  county 
outside  the  corporate  limits  of  the  dty  of 
Memphis,  intoxicating  liquors  were  sold  open- 
ly On  the  fair  grounds,  and  he  was  present 
and  took  no  steps  to  prerent  it,  although  he 
had  prerlously  said  that  to  permit  it  would 
be  to  prostitute  his  office. 

(^  During  Us  term  as  sheriff,  although, 
with  the  exception  abore  stated,  he  made  an 
honest  effort  to  enforce  the  liquor  laws  in 
the  rural  districts,  he  did  nothing  toward  en- 
forcing them  in  the  city  of  Memphis,  except 
to  serve  such  process  as  was  placed  in  his 
hands,  in  spite  of  the  fact  that  during  at 
least  a  part  of  the  time  there  were  a  great 
many  open  saloons  running,  and  he  knew 
that  during  a  portion  of  his  term  the  city 
authorities  were  doing  nothing  either  to  pre- 
vent or  punish  violations  of  the  liquor  laws, 
and  during  another  part  of  his  term  they 
were  merely  arresting  liquor  dealers,  requir- 
ing. In  each  case,  the  payment  of  $50  to  the 
city,  and  binding  no  one  over  to  the  grand 
Jury,  but  leaving  offenders  undisturbed  in 
their  places  of  business,  and  immune  from 
punishment  under  the  laws  of  the  state. 

None  of  these  facts  have  been  cliallenged 
by  the  petition  to  rehear  or  the  argument 
in  support  of  it  except  it  is  insisted  that, 
though  liquor  was  being  sold  in  many  places, 
there  is  "no  definite  and  sufficient  proof' 
that  any  of  these  places  were  open  saloons, 
or,  if  so,  that  defendant  knew  of  them.  But 
this  contention  does  not  deny  that  be  knew 
that  the  city  authorities  were,  in  effect, 
shielding  numerous  offenders  from  prosecu- 
tion by  exacting  tribute  to  the  city  and  leav- 
ing them  free  to  continue  their  unlawful 
business.  He,  therefore,  knew  that,  to  the 
extent  of  protecting  them  from  punisliment 
in  the  state  courts,  the  city  officials  were  In 
league  with  the  offenders.    We  are,  however. 
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oitlrely  satlBfled  that,  at  least  for  a  consid- 
erable time  before  this  proceeding  was  com- 
menced, tbere  were  many  open  saloons  In 
Memphis,  not  a  few  of  them  In  the  business 
section  of  the  dty,  and  some  of  them  being 
conducted  with  such  openness  that  sales  over 
the  bar  conld  be  observed  from  the  street. 
The  record  shows  that  there  were  numerous 
places  In  Memphis  where  complete  strangers 
could  and  did  go,  and,  without  question  or 
difficulty,  purchase  Intoxicating  drinks,  and 
have  them  served  just  as  such  drinks  are 
ordinarily  purchased  and  served  In  saloons, 
and  that  many  of  them  bad  all  the  well- 
known  Indicia  of  open  saloons.  And  the 
evidence  leaves  no  doubt  that  these  facts 
were  generally  known  In  the  community. 
We  have  accepted  as  true  defendant's  state- 
ment that  he  was  not  In  a  saloon  during  his 
term  and  did  not  actually  see  a  sale  of  liq- 
uor. Indeed  we  have  found,  in  the  record, 
no  reason  to  doubt  his  entire  truthfulness  as 
a  witness.  But  his  testimony,  as  a  whole, 
admits  a  knowledge  that  the  city  authorities 
were  permitting  llqnor  dealers  to  continue 
their  business  upon  the  payment  of  an  oc- 
casional $50,  and  contains  no  denial  of  the 
circumstances  shown  from  which  he  could 
have  had  no  doubt  that  these  laws  were  be- 
ing Ignored  and  extensively  violated.  And 
the  slightest  efTort  would  have  given  him 
actual  knowledge  of  the  conditions.  The  sa- 
loons were  as  open  to  him  as  to  the  public. 
In  entering  them,  he  would  no  more  have 
been  a  trespasser  than  any  other  citizen.  The 
record  satisfies  us  that  the  persons  in  charge 
of  these  places  felt  perfectly  secure  from  in- 
terference by  the  sheriff  or  his  deputies,  and 
that  their  appearance  would  have  caused  no 
suspension  of  operations  and  they  could  easi- 
ly have  seen  what  the  other  witnesses  saw. 
The  conclusion  must  be  that  he  did  not  see 
open  saloons  and  liquor  sales  because  it  was 
not  his  policy  to  see  them.  That  this  was, 
In  fact,  his  attitude  Is  obvious  from  the  testi- 
mony that  on  one  occasion  he  learned  that 
the  city  authorities  had  arrested,  for  liquor 
selling,  the  keei>er  of  a  place  where  some  of 
his  deputies  were  accustomed  to  eat  lunch, 
and  advised  them  not  to  go  there  any  more. 
Under  these  circumstances  it  cannot  be  un- 
fair to  bold  him  to  the  duties  which  rest  up- 
on a  sheriff  who  knows  that  saloons  are  be- 
ing run  openly  in  his  county.  We  have  ac- 
cordingly based  bis  removal  upon  his  total 
and  intentional  neglect  of  any  effort  to  sup- 
press saloons  or  other  places  where  liquor 
was  sold  openly. 

[1]  We  have  not  undertaken  to  determine 
what  degree  of  failure  to  suppress  bootleg- 
ging or  other  secret  methods  of  selling  liquor 
wonld  Justify  the  removal  of  a  sheriff.  It 
Is  BOfflcient  now  to  say  that  the  law  is  not 
unreasonable  and  does  not  require  impossi- 
Ulities  of  the  sheriff  any  more  than  of  any 
other  person.  The  inquiry  always  must  be 
whether  he  baa  made  an  honest  and  reason- 


ably Intelligent  effort  to  do  his  dvty.  If  he 
has  done  this,  the  courts  will  not  remove 
him,  though  his  efforts  may  not  have  been 
wholly  successfal.  In  other  words,  his  right 
to  hold  his  office  depends  upon  the  good  faith 
of  his  efforts  rather  than  upon  the  degree 
of  his  success.  The  fact  that  a  few  or  many 
violations  of  the  law  have  occurred  in  his 
county  will  never,  without  more,  Justify  his 
removal  His  good  teith,  or  lack  of  It,  must 
be  determined  by  the  circumstances  of  each 
case.  In  the  present  case  we  are  relieved  of 
the  necessity  of  going  Into  these  qncstlons, 
because  we  are  dealing  with  a  defendant  who 
expressly  admits  facts  which  show  that,  so 
far  as  the  city  of  Memphis  is  concerned,  he 
had  every  reason  to  believe  that  the  law  was 
being  constantly  violated  and  made  no  ef- 
fort to  do  anything. 

In  concluding  that  the  facts  stated  above 
required  defendant's  removal,  we  made  the 
following  rulings  as  to  the  duties  of  a  sher- 
iff: 

(1)  He  is  the  chief  conservator  of  the  peace 
in  his  county  and  expressly  required  to  keep 
the  peace,  and  to  prevent  and  suppress  pub- 
lic offenses  and  breaches  of  the  peace. 

(2)  Ordinarily  he  may  rightfully  assume 
that  the  police  officers  of  Incorporated  towns 
and  dtes  will  do  their  duty,  and  hence  will 
be  guilty  of  no  serious  neglect  of  duty  if  he 
gives  but  little  attention  to  police  matters  in 
such  places.  But  if  he  knows,  or  has  reason 
to  believe,  that  they  are  neglecting  their  duty 
or  are  in  league  with  offenders,  his  duties 
are  the  same  as  in  the  rural  districts. 

(■3)  He  is  not  a  mere  process  server,  but  his 
duties  require  Initiative  on  his  part  In  the 
enforcement  of  laws  against  public  offenses. 
It  is  therefore  his  duty  to  exercise  the  pow- 
ers conferred  upon  him,  and  to .  use  the 
means  provided  by  law  to  accomplish  the 
prevention  and  suppression  of  public  offenses. 

(4)  He  must  use  a  reasonable  degree  of 
diligence  to  Inform  himself  of  conditions  in 
Ills  county,  and  will  be  derelict  if  he  shuts 
his  eyes  to  what  is  generally  known  in  the 
community,  or  purposely  avoids  information, 
easily  acquired,  which  will  make  it  bis  duty 
to  act. 

(5)  If  he  has  notice  of  any  public  offense, 
it  Is  his  duty  to  act  in  Its  prevention. 

With  respect  to  the  means  which  the  law 
affords  for  the  performance  of  these  duties, 
we  held: 

(1)  For  any  public  offense  committed  In 
his  presence  the  sheriff  may,  without  a  war- 
rant, arrest  and  take  before  a  Justice  of  the 
peace  the  offender  for  punishment. 

(2)  For  a'misdemeanor  committed,  but  not 
In  his  presence,  he  has  no  authority  to  ar- 
rest without  a  warrant. 

(3)  To  prevent  any  offense,  which  is  also 
a  breach  of  the  peace,  threatened  In  his  pres- 
ence, he  may  arrest  without  a  warrant  and 
use  such  force  aa  may  be  reasonably  neces- 
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sary  to  prevent  the  threat  being  carried  Into 
execution. 

(4)  If  he  knows  or  has  reason  to  suspect 
that  any  person  U  armed  for  the  purpose  of 
committing  certain  offenses,  he  may  arrest 
without  a  warrant  and  take  before  a  justice 
of  the  peace  such  person,  to  the  end  that  a 
bond  to  keep  the  peace  may  be  required. 

(5)  Except  as  Just  stated,  he  is  in  no  case 
authorized  to  make  an  arrest  without  a  war- 
rant, upon  suspicion  or  information  received 
from  others  that  a  misdemeanor,  whether  al- 
so a  breach  of  the  peace  or  not,  lias  been 
committed  or  is  about  to  be  committed. 

(6)  Ue  tios  no  authority  to  swear  out  a 
warrant  merely  upon  facts  of  which  he  lias 
been  informed  by  others.  In  such  cases  he 
may  report  the  matter  to  the  grand  Jury, 
with  the  names  of  his  informant  and  such 
other  witnesses  as  may  be  known  to  him. 

(7)  But  if  he  knows  of  his  own  knowledge 
such  facts  as  reasonably  make  a  case,  be 
may  himself  swear  out  a  warrant  and  then 
arrest  the  offender. 

The  authorities  were  cited  in  our  former 
opinion.  And  the  rulings  as  stated  are  not 
now  questioned,  except  in  so  far  as  they  im- 
pose upon  the  sheriff  the  duty  of  taking  the 
Initintire.  It  is  conceded  that  his  powers 
are  correctly  set  out  above.  But  it  is  denied 
that  be  is  under  any  positive  duty  to  ex- 
ercise these  powers,  at  least  when,  though 
having  notice  of  offenses,  he  does  not  actual- 
ly see  an  unlawful  act.  But  this  involves  a 
total  misconception  of  the  nature  of  the  of- 
fice of  sheriff  as  it  has  been  known  to  the 
law  from  time  immemoriaL 

"The  powers  and  duties  of  conservator  of  the 
peace  exercised  by  the  sherilC  are  not  strictly 
judicial ;  but  he  may  be  said  to  act  as  the  chief 
magistrate  of  his  county,  wielding  the  executive 
power  for  the  preservation  of  the  public  peace." 
South  V.  Maryland,  18  How.  396,  15  L.  Ed.  433. 

He  is,  "in  his  county  or  liailiwick,  the  rep- 
resentative of  the  king  or  sovereign  power 
of  the  state  to  preserve  the  peace."  25  Am. 
&  Eng.  Enc.  of  Law,  p.  662.  The  chief  mag- 
istrate clothed,  in  his  county,  with  the  execu- 
tive power  of  the  state,  the  representative  of 
Ihe  king,  or,  in  America,  of  the  sovereignty 
of  the  state,  cannot  be  said,  with  any  show 
of  reason,  to  be  a  mere  process  server  who 
may  stand  passive  and  see  the  laws  of  the 
(State  trampled  upon  unless  some  citizen 
places  process  in  his  hands  directing  him  to 
act.  For  the  punishment  of  offenses  which 
injure  a  citizen  in  his  person  or  property  we 
may  sometimes  expect  the  injured  person  to 
start  tlie  machinery  of  the  law.  But  for  the 
enforcement  of  those  laws  intended  for  the 
protection  of  the  public  at  large,  and  in 
which  no  one  citizen  has  any  more  direct  in- 
terest tlian  another,  practically  the  sole  reli- 
ance must  be  npon  those  officers  who  are 
made  the  guardians  of  the  peace  of  the  state, 
chief  among  whom  is  the  sheriff. 

Answering  the  suggestion  that  a  sheriff 
oould  discliarge  hia  duty  by  standing  ready 


to  serve  any  warrants  that  might  be  Issued, 
the  Supreme  Court  of  Michigan  has  said: 

"We  cannot  shut  our  eyes  to  the  (act  that  this 
has  been  a  common  excuse  of  sheriffs  and  other 
police  officers  for  not  enforcing  this  and  other 
laws.  It  is  the  duty  of  the  sheriff  and  police  offi- 
cers generally  to  enforce  those  laws  which  the 
people  have  enacted  for  the  protection  pf  their 
lives,  persons,  property,  health,  and  morals." 
Scougale  v.  Sweet.  124  Mich.  323.  82  N.  W. 
1065. 

That  case  is  also  authority  for  the  state- 
ment that,  when  information  comes  to  the 
sheriff  that  an  offense  is  about  to  be  commit- 
ted. It  is  his  duty  to  make  an  honest,  and  not 
a  pretended,  effort  to  ascertain  the  facts  and 
be  at  the  place  to  prevent  the  offense.  This 
Is  all  in  accord  with  our  ruling.  And  we  are 
satisfied  that  we  have  not  charged  the  de- 
fendant with  any  liigher  measure  of  duty 
than  the  law  imposes  on  him.  When  the 
statute  directs  him  to  prevent  and  suppress 
public  offenses,  and  says  that  when  he  has 
notice  of  such  offenses  it  is  his  duty  to  act 
in  prevention  of  them,  it  plainly  Intends 
that  he  must  use  all,  or  so  much  as  may  be 
necessary,  of  the  means  to  that  end  which 
are  at  his  command. 

Applying  these  rules,  we  held  that  defend- 
ant was  guilty  of  a  distinct  neglect  of  duty 
in  making  no  effort  to  prevent  the  sale  of 
liquor  at  the  Tri-State  Fair.  The  facts  as 
we  have  stated  them  are  not  challenged  by 
the  petition  to  rehear.  It  cannot  be  said 
that  this  neglect  was  not  knowing  and  will- 
ful, for  he  himself  had  previously  said  it 
would  be  a  prostitution  of  his  office.  His 
removal  could  well  have  been  rested  upon 
this  alone. 

But  it  was  not  necessary  to  base  our  de- 
cision upon  a  single  isolated  failure  to  do 
his  duty,  occurring  at  the  beginning  of  hia 
term.  In  view  of  the  facts,  as  we  have  found 
them,  his  admission  that  he  did  nothing  in 
the  dty  of  Memphis  toward  enforcing  these 
laws  furnishes  ample  reason  for  his  removaL 
State  v.  Howse,  134  Tenn.  89,  188  S.  W.  510. 

[2,  3]  When  he  learned,  as  he  did,  that  the 
dty  was  collecting  tribute  from  numerous 
liquor  dealers  and  leaving  them  otherwise 
undisturbed  In  their  places,  this  was  notice 
to  him  that  the  law  was  being  constantly 
violated,  and  that  no  proper  effort  was  being 
made  to  suppress  the  offenses  or  punish  the 
offenders.  The  slightest  desire  to  perform 
the  duty  which  we  have  held  was  his  would 
have  suggested  a  visit  to  these  placea  His 
offense  was  in  keeping  away  from  places 
where  be  had  every  reason  to  believe  that  the 
laws  were  being  violated.  It  was  the  otteuM 
of  willful  neglect  of  duty  rather  than  posi- 
tive wrongdoing.  For  an  officer  to  purpose- 
ly avoid  being  where  he  has  reason  to  be- 
lieve that  an  offense  will  be  committed  la  as 
serlotis  and  willful  a  neglect  of  duty  as  a 
failure  to  arrest  for  an  offense  committed  In 
hls'  presence.  The  decision  could  well  be 
rested  npon  his  failure,  with  the  notice  he 
had,  to  locate  these  saloons  or  at  least  some 
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of  tbem.  We  do  not  mean  tbat  It  was  bis 
dnty  to  break  open  any  doors,  or  to  make  a 
forcible  entrance  into  any  suspected  resi- 
dence or  place  of  business  for  the  purpose  of 
searching.  Dealing  with  the  case  before  us, 
we  merely  hold  that  he  had  the  same  right 
that  the  general  public  bad  to  enter  these 
places  and  observe  what  was  open  to  observa- 
tion, and  that  it  was  then  his  duty  to  take 
such  action  as  would  be  Justified  by  what 
he  saw.  If  be  had  taken  this  course,  the  re- 
sult cannot  be  doubted.  At  lea'st  until  some 
arrests  bad  been  made,  we  are  satisfied  tbat 
all  he  or  his  deputies  bad  to  do  was  to  walk 
Into  these  places,  observe  sales,  and  make 
arrests.  He  neglected  to  make  the  attempt 
Of  course,  when  it  became  known  that  the 
sheriff's  office  proposed  to  do  its  duty,  precau- 
tions would  be  taken  to  avoid  making  sales 
In  the  presence  of  the  oflScers.  If  then  the 
officers  should  see  no  sales  made,  but  should 
find  a  federal  license  displayed,  and  observe 
other  facts  reasonably  showing  that  sales  had 
been  made,  they  could  swear  out  warrants. 
If,  however,  they  should  not  discover  facts 
sufficient  to  make  a  prima  facie  case,  but 
found  circumstances  leading  them  to  believe 
that  the  law  had  been  violated,  they  could 
report  the  matter  to  the  grand  Jury,  with  the 
names  of  such  witnesses  as  they  could  fur- 
nish And  it  would  be  their  duty  to  do  such 
of  these  things  as  might,  under  the  circum- 
stances, be  necessary.  In  the  present  case 
the  defendant  neglected  to  take  the  first  step 
by  going  or  sending  hi^  deputies  to  the  places 
where  he  had  reason  to  believe  liquor  was 
being  sold.  But  this  neglect  of  course,  can- 
not excuse  him  for  not  doing  the  things 
which  it  would  have  been  bis  duty  to  do  if  he 
bad  taken  the  first  step.  He  must  therefore 
stand  convicted  of  a  neglect  of  all  the  duties 
which  would  have  been  his  if  he  had  gone  to 
these  saloons.  What  has  been  said  thus  far 
appUes  whether  the  offense  in  question  is  or 
not  also  a  breach  of  the  peace.  We  have 
but  stated  the  long-recognized  duties  of  a 
sheriff  with  respect  to  all  public  offenses. 
But  in  the  case  of  an  open  saloon,  if  no  sale 
is  made  in  the  presence  of  an  officer,  if  no 
federal  license  is  displayed,  and  he  acquires 
no  such  knowledge  as  will  Justify  him  in 
swearing  out  a  warrant  for  past  sales,  but 
he  finds  a  stock  of  liquors,  complete  bar 
equipment  and  such  a  state  of  preparedness 
as  to  make  It  certain  that  sales  will  be  made 
as  soon  as  bis  back  is  turned,  must  he  leave 
the  person  in  charge  undisturbed,  and  let 
the  enforcement  of  the  law  await  the  slow 
process  of  an  investigation  by  the  grand 
Jury?  We  cannot  think  so.  In  the  presence 
of  such  an  unequivocal  threat,  must  the  chief 
law  officer  of  the  county,  charged  with  the 
duty  of  preventing  such  offenses,  wait  until 
the  offense  has  actually  been  committed? 
We  cannot  agree  that  the  law  is  so  impotent 
The  sheriff  is  expressly  authorized  t^  our 
Statute  to  take  preventive  measures  when  a 
breach  of  the  peace  is  threatened  In  Ills  pres- 


ence, and,  to  that  end,  to  make  an  arrest 
wltliont  a  warrant  After  a  review  of  the 
authorities,  and  a  consideration  of  the  mani- 
fest purpose  of  the  Legislature,  throngbont 
the  history  of  the  state,  in  the  passage  of 
liquor  laws,  we  held  that  the  unlawful  sale 
of  intoxicating  liquors  is  a  breach  of  the 
peace  which  it  is  the  duty  of  the  sheriff  to 
prevent  when  threatened  in  his  presence,  and 
tbat  a  saloon,  stocked  with  liquors,  fully 
equipped  and  ready  for  business,  is  such  a 
threat.  It  Is  against  this  holding  tliat  the 
petition  to  rehear  is  chiefly  directed. 

If  a  violation  of  the  law  against  the  sale 
of  liquor  is  a  breach  of  the  peace,  it  is  con- 
ceded that  an  officer  may,  without  a  war- 
rant, arrest  for  a  violation  of  that  law 
threatened  in  his  presence.  And  it  vrill 
scarcely  be  doubted  that  the  maintenance  of 
a  saloon,  ready  for  business,  constitutes  such 
a  threat.  It  has  been  said  that  any  act  which 
reasonably  threatens  such  a  violation  Justifies 
an  arrest  as  for  a  threat.  Jones  v.  State, 
100  Ala.  00, 14  South.  772.  The  inquiry  then 
is  narrowed  to  the  question  as  to  what  con- 
stitutes a  breach  of  the  peace  within  the 
meaning  of  our  statute. 

[4,  S]  It  must  be  remembered  tbat  the  term 
"breach  of  the  peace"  is  not  used  to  describe 
any  specific  crime  or  offense.  It  is  generic 
and  embraces  many  acts  which  are  indictable 
as  separate  offenses.  Speaking  generally, 
the  definition  adopted  in  Galvln  v.  State,  6 
Cold.  294,  according  to  which  It  includes 
all  unlawful  acts  and  acts  of  public  inde- 
corum which  disturb,  or  tend  to  disturb,  pub- 
lic peace  or  good  order,  is  that  which  is  laid 
down  In  all  text-books  and  accepted  by  prac- 
tically all  courts.  It  has  been  succinctly  de- 
scribed aS'  "a  criminal  act  of  the  sort  which 
disturbs  the  public  repose."  1  Bishop's  Crim- 
inal Law,  i  5S6.  A  great  multitude  of  cases, 
from  almost  every  state  in  the  Union,  in 
which  substantially  this  definition  has  been 
adopted,  could  be  cited.  But  this  is  unnec- 
essary, since,  we  believe,  there  Is  no  dissent 
from  the  general  definition.  The  only  diffi- 
culty is  in  aijplying  It  to  particular  facts.  It 
seems  to  be  clear,  then,  that  any  act  which 
is  unlawful,  and  which  disturbs  or  tends  to 
disturb  peace  and  good  order,  is  within  the 
accepted  definition  of  a  breach  of  the  peace. 
And  the  word  "peace^'  in  this  connection  has 
also  come  to  have  a  fixed  meaning.  It  means, 
"the  tranquillity  enjoyed  by  the  citizens  ot  a 
municipality  or  community  where  good  order 
reigns  among  its'  members,"  or,  "that  in- 
visible sense  of  security  which  every  man 
feels  so  necessary  to  his  comfort,  and  for 
which  all  governments-  are  instituted."  Davis 
V.  Burgess,  54  Mich.  617,  20  N.  W.  540,  52 
Am.  Kep.  828 ;  State  v.  Cofflu,  64  Vt  27,  23 
;  Atl.  632.  ^ 

i     The  difficulty  in  applying  this  general  def- 
I  initlon    to   particular   facts   wUl,   we  think, 
largely  disappear  if  we  will  bear  in  mind 
the  distinction  between  those  breaches  of  the 
peace  which  are  offenses  against  individuals, 
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and  thoae  which  are  offenses  only  against 
the  public  at  large  or  the  state,  and  remem- 
ber that  what  Is  said  of  the  one  class  Is  not 
necessarily  true  of  the  other.  Thus  It  has 
been  said: 

"The  offense  may  consist  of  acts  of  public  tur- 
bulence or  indecorum,  in  violation  of  the  com- 
mon peace  and  quiet,  or  of  an  invasion  of  the 
security  and  protection  which  the  inw  affords 
every  citisen,  or  of  acts  such  as  tend  to  excite 
violent  resentment.  Actual  personal  violence 
is  not  an  element  of  the  offense,  but  when  the 
incitement  of  terror  or  fear  of  personal  violence 
is  a  necessary  element,  the  conduct  or  language 
of  the  wrongdoer  must  be  of  a  character  to  in- 
duce such  condition  in  a  person  of  ordinary  flnn- 
ness."    5  Cyc.  p.  1024. 

By  this  we  understand  that  there  'are  some 
breaches  of  the  peace  In  which  the  "Incite- 
ment of  terror  or  fear  of  personal  violence 
is  a  necessary  element,"  and,  as  to  these,  the 
act  complained  of  must  be  such  as  to  reason- 
ably produce  terror  or  fear.  They  consist 
of  offenses  which  Invade  the  security  and 
protection  which  the  law  affords  the  Indi- 
vidual citizen,  and  as  to  which  it  is  some- 
times, and  probably  generally,  held  that 
there  must  be  some  kind  of  violence,  either 
actual  or  threatened.  But  the  language  quot- 
ed clearly  Implies  that  there  Is  a  class  of 
breaches  of  the  peace  Into  which  the  ele- 
ment of  incitement  to  terror  or  actual  fear 
does  not  enter,  but  wlilch  are  offenses  merely 
because  they  are  incompatible  with  the  tran- 
quility and  good  order  which  governments  are 
organized  to  maintain. 

The  distinction  Is  well  illustrated  In  Ware 
T.  Branch  Circuit  Judge,  75  Mich.  493,  42 
N.  W.  998,  where  it  was  said: 

"It  is  a  significant  fact  that  very  few,  and  it 
may  perhaps  be  said  that  none,  of  the  recog- 
nized books  of  authority  on  the  criminal  law 
contain  any  such  title  as  'Breach  of  the  Peace,' 
with  a  definition  of  it.  The  books  almost  uni- 
versally divide  crimes  into  classes ;  and  breaches 
of  the  peace,  so  far  as  they  are  found  defined 
at  all,  are  found  either  ns  offenses  against  the 
lives  and  persons  of  individuals,  or  as  public 
disturbances,  except  where  for  certain  reasons 
they  are  made  felonies."  - 

And  In  the  same  case  the  court  said: 
"The  only  cases  of  breach  of  the  peace,  not 
involving  open  disturbance  in  public  places,  and 
to  the  actual  annoyance  of  the  public  at  large,  or 
persons  employed,  and  actually  engaged  in  public 
functions,  require  personal  violence,  either  ac- 
tually inflicted  or  immediately  threatened." 

Thus  those  acts  which  are  breaches  of  the 
peace  because  they  are  disturbances  in  pub- 
lic places,  or  because  they  are  an  annoyance 
to  the  public  at  large  or  persons  engaged 
in  public  functions,  are  carefully  excluded 
from  the  rule  requiring  violence,  actual  or 
threatened,  as  an  element  of  the  offense. 
Those  offenses  described  as  an  annoyance  to 
the  public  at  large  include  those  which  are 
"a  gross  violation  of  decency  and  good  order," 
People  V.  Buggies,  8  Johns.  (N.  Y.)  290,  5  Am. 
Dec.  335;  "acts  which  tend  to  corrupt  the 
morals  and  debase  the  moral  sense  of  the 
community,"  LindenmuUer  v.  People,  33  Barb. 
(N.  Y.)  548;  and  those  which  furnish  an  "evil 
example  of  a  defiance  of  the  law,"  State  t. 


O'Rourk,  35  Neb.  9U,  68  N.  W.  891.  17  L. 
R.  A.  830. 

In  Ware  t.  Branch,  supra,  the  offense 
sought  to  be  punisbed  as  a  breach  of  the 
peace  consisted  of  obscene  language  used  by 
one  in  the  home  ot  another.  There  was  no 
element  of  threat  or  fear.  Speaking  of  the 
offense,  the  court  said: 

"As  described,  the  performance  was  the  vapor- 
ing of  a  filthy  minded  person  whose  tongue  wsa 
loosed  by  drinking,  and  who  was  certainly  an 
unsavory  and  undesirable  visitor,  but  nothing 
legally  worse." 

There  was  no  claim  that  the  conduct  com- 
plained of  was  a  public  disturbance,  for  it 
was  said: 

"The  only  ground  on  which  relator  has  endeav- 
ored to  base  a  claim  of  breach  of  the  peace  is 
that  this  language  was  calculated  to  provoke 
violence." 

The  court  was  therefore  dealing  with  an 
alleged  breach  of  the  peace  of  the  class  which 
Invades  the  rights  of  individuals.  Hence 
what  was  said  as  to  the  necessity  for  violence 
must  be  referred  to  that  class,  and  has  no  ap- 
plication to  the  class  consisting  merely  of 
offenses  against  the  public  or  the  state.  The 
courts  have  not  always  kept  this  distinction 
in  mind,  and  to  this  fact  is  due  whatever 
confusion  may  be  found  in  the  authorities. 

In  England  the'  sheriff  was  the  keeper  of 
the  King's  peace.  In  America  he  is  the  keep- 
er of  the  peace  of  the  sovereign  people  or 
the  state.  We  think  it  cannot  be  said  that 
this  peace  of  the  sovereign  is  not  breached 
or  disturbed  by  any  infraction  of  the  laws, 
at  least  those  enacted  for  the  purpose  of 
preserving  good  order.  It  is  in  this  broad 
sense,  we  think,  that  the  term  is  used  In 
the  statute  authorizing  arrests  for  threat- 
ened breaches  of  the  peace.  We  Imve  no 
statute  which  undertakes  to  define  breaches 
of  the  peace,  and  no  statute  attempting  to 
enumerate  all  offenses  which  are  breaches  of 
the  peace.  But  our  Constitution  (article  6, 
§  12)  provides  that  ail  indictments  shall  con- 
clude, "against  the  peace  and  dignity  of  the 
state."  It  Is  difficult  to  construe  this  other- 
wise than  as  a  constitutional  declaration  that 
every  indictable  offense  shall  tie  regarded  as 
agaitist  the  peace  of  the  state;  that  Is,  a 
breach  of  the  peace.  And  when  we  remem- 
ber that  every  unlawful  act  which  tends  to 
disturb  good  order  is  a  breach  of  the  peace, 
what  can  be  more  logical  than  to  say  that 
every  violation  of  a  criminal  law  is  a  breach 
of  the  peace  of  the  state?  How,  in  a  country 
where  law  is  supreme,  can  an  act  be  at  once 
orderly  and  criminal?  If  this  be  the  meaning 
of  the  Constitution,  then  an  oflBcer  is  author- 
ized to  arrest  for  any  Indictable  offense 
threatened  in  his  presence.  And  this  Is  the 
construction  placed  upon  the  statute  of  Ala- 
bama, from  which  ours  was  copied,  by  the 
courts  of  that  state.  We  quote  from  Jones 
V.  State,  100  Ala.  90,  14  South.  773: 

"It  is  alike  the  law  and  common  knowledge 

that  snch  officers  may  arrest  without  warrant, 

I  either  to  preserve  peace  and  good  order  or  to  i»«- 
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vent  a  tkreatened  violation  of  the  law.  •  *  * 
The  officer  may  arrest  upon  seeing  auch  acts  as 
show  a  leasonable  ground  £or  making  the  arrest; 
and  an  act  done  in  bis  presence  which  is  viola- 
tive  of  a  general  law,  or  of  a  municipal  ordi- 
nance, or  which  reasonably  threatens  such  vio- 
lation, authorizes  arrest  without  warrant." 

We  are  aware,  however,  that  there  are  au- 
thorities whl(A  recognize  some  violations  of 
law  as  not  Involving  a  breach  of  the  peace, 
and  It  is  not  necessary  for  us  now  to  decide 
whether,  under  our  Constitution  and  statutes, 
this  distinction  exists.  Certainly  it  cannot 
be  denied  that  a  law  enacted  to  preserve 
peace  and  good  order  is  a  legislative  declara- 
tion that  the  prohibited  act  at  least  tends 
to  disturb  good  order.  And  the  Infraction 
of  such  a  law  must  be  a  breach  of  the  peace. 

[6]  That  our  liquor  laws  have  been  enacted 
for  the  preservation  of  peace  and  good  order 
will  scarcely  admit  of  a  doubt  From  the 
earliest  history  of  the  state,  the  Legislature 
has  recognized  the  unrestricted  retailing  of 
intoxicating  liquors  as  wholly  inconsistent 
with  peace  and  good  order,  and  has  placed 
upon  it  restrictions  and  regulations  not  deem- 
ed necessary  in  the  case  of  any  other  busi- 
ness. As  early  as  1838,  this  court,  speaking 
through  Judge  Turley,  reviewed  the  legisla- 
tion on  the  subject  from  1779  up  to  that  date, 
and  showed  that  the  retailing  of  intoxicating 
liquors  had  always  been  regarded  as  danger- 
ous to  public  peace  and  productive  of  dis- 
order; that  there  had  never  been  a  time  in 
Tennessee  when  persons  were  permitted  to 
engage  In  it  except  under  regulations  in- 
tended to  minimize  the  evils  and  disturbances 
known  to  flow  from  it;  that,  with  ever  in- 
creasing anxiety,  the  Legislature  was  con- 
stantly imposing  new  regulations  upon  the 
traffic;  that  the  effort  at  first  was  to  con- 
fine "this  dangerous  privilege"  to  persons  of 
probity  and  trust  by  permitting  none  to  ex- 
ercise it  except  persons  who  bad  obtained  a 
license  to  lieep  an  ordinary ;  that  this  prov- 
ing insufficient  "to  control  within  proper  lim- 
its the  evils  resulting  from  retailing  spiritu- 
ous liquors,"  it  was  confined  to  those  who 
could  satis^  the  county  court  that  they  were 
of  sufficient  probity  and  not  addicted  to  any 
gross  immorality;  that  this  failed  to  accom- 
plish the  desired  purpose,  and  the  Legislature, 
"b^ng  determined  to  find  a  remedy  for  the 
evil,"  enacted  that  the  privilege  should  be 
confined  to  those  who  could,  by  creditable 
witnesses,  show  that  they  were  of  good  moral 
character  and  were  provided  with  bedding, 
stables,  and  house  room  for  the  accommoda- 
tion of  lodgers  and  travelers,  and  that  their 
design  was  in  good  faith  to  Iceep  a  bouse 
of  pablic  entertainment,  and  that  the  re- 
tailing of  liquors  was  not  the  principal  object 
in  asking  a  license;  that  the  taxing  of  the 
privilege  was  next  tried;  that  almost  im- 
mediately the  placing  of  furtLer  restrictions 
npon  the  business  was  begun  by  requiring  an 
oath  not  to  sell  to  slaves  and  not  to  permit 


gaming  on  the  premises.  Dyer  r.  State,  19 
Tenn.  (Meigs)  250. 

A  mere  recital  of  these  acts  leaves  no  doubt 
that  the  Legislature  was  all  the  time  strug- 
gling to  guard  against  and  minimize  the 
breaches  of  the  peace  which  it  recognized  as 
inevitably  resulting  from,  at  least,  the  un- 
restricted sale  of  intoxicating  liquors.  This 
view  is  confirmed  by  subsequent  acts,  too 
numerous  to  mention,  by  which  sales  were 
prohibited  at  places  and  on  occasions  when 
and  where  breaches  of  the  peace  would  be 
most  annoying  and  dangerous  to  the  public, 
and  peace  and  order  most  important 

It  may  be  said  that  the  chief  purpose  of  the 
original  four-mile  law  was  the  protection  of 
the  morals  and  habits  of  the  youth  of  the 
state  while  attending  colleges  and  universi- 
ties. As  the  prohibition  was  only  against 
sales  within  four  miles  of  Incorporated  insti- 
tutions of  learning,  this  may  be  true,  though, 
we  think,  there  was  also  present  in  the  leg- 
islative mind  a  purpose  to  protect  these  in- 
stitutions from  the  disorders  and  disturbanc- 
es of  the  peace  which  had  been  found  to  atr 
tend  the  sales  of  liquor  in  their  vicinity.  But 
whatever  may  be  said  of  the  purpose  of  the 
original  act,  no  doubt  can  t>e  entertained  of 
the  legislative  purpose  in  passing  the  acts  by 
which  its  operation  was  extended.  It  is  a 
part  of  the  history  of  the  state  that  the  ob- 
ject in  the  first  extension,  was  to  rid  the  peo- 
ple of  crossroads  gixicerles,  with  their  at- 
tendant turbulence  and  disorder,  which  had 
become  a  menace  to  the  iieace  of  almost  every 
rural  community,  and  that  the  idea  of  the 
four-mile  law  was  seized  upon  to  accomplish 
that  result  So  productive  of  disorder  did 
the  Legislature  evidently  regard  the  baslness 
of  selling  liquor  that  It  was  thus  confined  to 
where  the  public  could  have  the  police  pro- 
tection afforded  by  incorporated  towns  and 
cities.  These  laws,  as  well  as  numerous 
ordinances  passed  by  towns  and  cities,  were 
upheld  by  this  court  as  enacted  for  the  pres- 
ervation of  peace  and  good  order.  And  when, 
after  years  of  trial,  the  Legislature  extend- 
ed the  law  so  as  to  make  It  apply  to  towns 
and  cities,  the  conclusion  would  seem  to  be 
that  it  decided  that,  in  the  presence  of  liq- 
quor  selling,  even  such  police  protection  was 
not  sufiicient  to  preserve  the  peace  as  It 
should  be  preserved. 

We  are  not  unmindful  that  considerations 
of  morals  and  health  also  enter  into  the  pas- 
sage of  such  measures.  But  the  fact  that 
other  considerations  have  combined  with  a 
purpose  to  preserve  the  public  peace  and 
order  do  not  denude  them  of  their  character 
as  peace  measures. 

But,  if  any  express  legislative  declaration 
was  necessary  to  give  these  laws  the  char- 
acter we  have  ascribed  to  them,  we  have  such 
a  declaration  in  a  statute  to  which  we  have 
not  yet  referred.  After  prohibiting  the  retail- 
ing of  liquor  without  a  license,  the  Legisla- 
ture enacted,  in  effect,  that  a  Ucenae  should 
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be  Issned  to  no  person  tintll  be  sbonld  bare 
given  a  bond  to  keep  the  peace  In  bis  place 
of  business.  We  refer  to  Shannon's  Code,  { 
893,  subs.  2,  by  which  the  applicant  for  a 
license  is  required  to  give  a  bond,  one  of 
the  conditions  of  wliich  is  that  be  wlU  "keep 
a  peaceable  and  orderly  house."  This  act  has 
never  been  repealed,  and  the  present  prohibi- 
tion against  selling  liquors  is  c<mflned  to 
places  within  four  miles  of  a  scboolhouse.  If, 
therefore,  a  place  can  be  found  not  so  locat- 
ed, the  business  may  still  be  lawfully  conduct- 
ed, but  no  one  is  permitted  to  engage  In  it 
without  giving  the  required  bond.  We  thus 
have  the  Legislature's  characterization  of  the 
privilege  of  selling  intoxicating  liquors  as  a 
beverage  as  one  attended  with  so  much  dan- 
ger to  the  peace  of  the  community  tliat  those 
who  would  exercise  it  must  first  protect  the 
public  by  giving  a  bond  to  keep  the  peace. 

There  can,  we  think,"  be  no  doubt  that  an 
act  which  the  Legislature  has,  since  the  ear- 
liest days  of  the  state,  permitted  to  be  done 
only  under  such  restrictions  as  it  was  thought 
would  preserve  the  peace,  as  a  condition  to 
the  doing  of  which  it  has  required  a  bond  to 
keep  the  peace,  and  which  it  has  finally  pro- 
hibited altogether,  is  necessarily  a  breach  of 
the  peace.  We  can  con<;eive  of  no  clearer 
case  of  a  breach  of  the  peace  than  an  act 
which  the  Legislature  has  first  permitted  to 
be  done  only  under  a  peace  bond  afid  then 
has  prohibited. 

[7]  Again,  the  Legislature  has  by  the  act  of 
1913  declared  the  engaging  in  the  sale  of 
Intoxicating  liquors  to  be  a  public  nuisance, 
and  we  cannot  escape  the  conclusion  that  it 
belongs  to  that  class  of  nuisances  which  this 
court  has  always  treated  as  tending  to  dis- 
turb the  peace  and  good  order  of  the  com- 
munity. Long  ago  It  was  held  that  such  pub- 
lic nuisances  as  bawdyhouses  "endangers  the 
public  peace  and  good  order,  by  drawing  to- 
gether profligate  and  disorderly  persons" 
(Childress  v.  Mayor  &  Aldermen,  3  Sneed, 
358),  and  that  "generally  any  practices  tend- 
ing to  disturb  the  peace  and  quiet  of  com- 
munities, or  corrupt  the  morals  of  the  people, 
are  Indictable  as  public  offenses  by  the  com- 
mon law."  State  v.  Graham,  3  Sneed,  134. 
And  the  language  last  quoted  was  cited  in 
the  very  recent  case  of  Graham  v.  State,  134 
Tenn.  285,  183  S.  W.  983,  in  support  of  the 
holding  that  the  conducting  of  moving  pic- 
ture shows  on  Sunday  was  a  public  nuisance 
and  an  indictable  offense.  In  the  latter  case, 
replying  to  the  contention  that  it  was  not 
shown  that  the  public  had  been  disturbed, 
the  court,  through  Mr.  Justice  Buchanan, 
said: 

"The  proof  in  the  present  case  makes  it  dear 
that  the  picture-show  business  of  the  plaintiff 
in  error  was  conducted  by  him  on  Buccessive 
Sundays,  to  the  observance  of  passers-by  in  the 
matter  of  seeing  the  large  crowds  going  in  and 
out  of  the  show,  and  the  show  was  located  on 
Market  street,  a  leading  thoroughfare  of  the  city 
of  Chattanooga." 


Clearly,  open  saloons,  at  least  when  eon- 
ducted  in  violation  of  law.  In  the  same  W17 
as  bawdyhouses,  "endanger  the  pnbUc  peaa 
and  good  order  by  drawing  together  profli- 
gate and  disorderly  perscms."  And  certainly, 
if  the  peace  and  quiet  of  the  commnnity  ii 
disturbed  by  seeing  crowds  going  in  and 
out  of  picture  shows  on  Sunday,  less  cannot 
be  said  of  lawless  saloons  along  pnblie 
streets.  On  all  days  except  Snnday,  picture 
shows  are  lawful  and  the  passing  In  and 
out  of  them  of  orderly  crowds  has  no  tenden- 
cy to  disturb  peace  and  tranquillity.  A  differ- 
ent rule  applies  on  Sunday,  because  the  law 
secures  to  the  public  a  higbc-i  .-gree  of  peace 
and  quiet  on  that  day  than  on  other  days. 
The  principle  is  that  that  is  a  disturbance  ot 
the  peace  which  interferes  wltli  the  d^ree 
of  peace  and  quiet  which  the  law  contem- 
plates shall  prevail  at  a  particular  time  and 
place;  hence  the  well-recognized  rule  that 
what  may  not  be  a  breach  of  the  peace  at 
one  time  and  place  may  very  well  be  such 
a  breach  at  another  time  and  place.  Delk 
V.  Commonwealth,  166  Ky.  39, 178  S.  W.  1129, 
L.  R.  A.  1916B,  1117.  The  constant  violation 
of  the  Sunday  laws,  by  acts  entirely  lawful 
and  orderly  on  other  days,  disturbs  the  peace 
and  tranquillity  of  the  community  becaose  it 
Is  a  flaunting  in  the  face  of  the  public  of  a 
disregard  for  the  laws  of  the  land  and  the 
rules  of  organized  government.  The  open 
violations  of  laws  Intended  to  preserve  peace 
and  good  order  necessarily  breed  in  the  pub- 
lic mind  a  feeling  of  Insecurity,  and  thus  dis- 
turb the  peace  and  tranquiUlly  of  the  com- 
munity. When  we  apply  these  pilndples  to 
an  open  saloon,  at  a  place  where  it  is  un- 
lawful to  sell  liquor  at  any  time,  the  conda- 
slon  is  obvious.  Such  a  place  is  a  constant 
disturber  of  peace  and  good  order.  Nor  are 
we  without  high  authority  from  other  states 
for  this  conclusion.  The  Supreme  Court  of 
Georgia  has  said: 

"A  plnce  where  intoxicating  liquors  are  sold 
in  violation  of  law  is  a  menace  to  the  peace, 
good  order,  and  happiness  of  any  community, 
and  legislation  dedariug  such  a  place  to  be  a 
public  nuisance  is  wise  and  salutary."  Legg  v. 
Anderson,  116  Oa.  401,  42  S.  B.  720.  See.  also. 
State  V.  Tabler,  34  Ind.  App.  393,  72  N.  £.  1039, 
107  Am.  St.  Rep.  256. 

[8]  It  Is  said,  however,  that  the  act  dedar- 
Ing  a  saloon  a  nuisance  provided  the  naethod 
by  which  sudi  nuisances  should  be  abated,  and 
that  the  sheriff  is  not  authorized  to  institute 
proceedings  for  that  pnri>ose.  Bat  the  remedy 
provided  Is  merely  curaulattve  and  does  not 
abrogate  any  other  remedy.  It  Is  rather  to 
be  used  when,  through  the  neglect  of  officials 
or  for  other  reasons,  the  law  is  not  being 
enforced  in  the  ordinary  way.  The  sheriff's 
duties  are  therefore  the  same  that  tbey  were 
before  the  passage  of  that  act.  And  the 
declaration  of  the  act  that  the  conducting  of 
a  saloon  is  a  nuisance  was  nothing  more  than 
a  restatement  of  what  was  already  the  law. 
Ever  since  the  sale  of  Intoxicating  liquors 
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as  a  beverage  taaa  been  unlawful,  the  open 
saloon  has  been  a  public  nuisance  of  that 
class  which  disturbs  the  public  peace. 

[9]  Another  Une  of  authorities  leads  to  the 
same  conclusion.  There  can,  we  think,  be  no 
disagreement  with  the  statement  that  the 
keeping  of  a  disorderly  house  is  a  breach  of 
the  peace.  The  accepted  definition  of  a  dis- 
orderly house  is,  "Any  place  where  illegal 
practices  are  habitually  carried  on  is  a  dis- 
orderly house."  2  Words  and  Phrases  (Sec- 
ond Series)  76,  citing  numerous  cases.  These 
authorities  establish  the  mle  that  a  place 
in  which  liquors  are  sold  in  violation  of 
either  prohibitory  or  regulatory  statutes  is 
a  disorderly  house.  And,  as  we  have  seen, 
when  saloons  were  permitted  under  the  law, 
our  own  Legislature  regarded  them  as  so 
likely  to  be  disorderly  houses  that  every  ap- 
plicant for  license  was  required  to  give  bond 
to  keep  a  i)eaceable  and  orderly  house.  We 
entertain  no  doubt,  therefore,  that  in  Tennes- 
see a  saloon  open,  equipped,  and  ready  for 
business  is  a  threat  to  breach  the  peace  If  it 
la  not,  in  fact.  Itself  a  breach  of  the  peace. 

"Whatever  may  be  thought  of  a  single  sale 
of  liquor  as  a  breach  of  the  peace,  there  can 
be  no  doubt  that  the  running  of  au  open 
saloon  in  defiance  of  a  law  is  a  nuisance  of 
the  class  that  disturbs  public  order,  and 
that  such  a  place  is  a  disorderly  house.  A 
bawdyhoose,  as  we  have  seen,  is  a  menace  to 
peace  and  good  order,  and  therefore  a  breach 
of  the  peace.  And  counsel  for  defendant 
themselves  put  the  unlawful  sales  of  liquor 
in  the  same  class  by  coupling  them  with  "the 
kindred  and  c(»icomitant  offenses  of  gam- 
bling and  keeping  bawdyhouses." 

[II]  The  argument  is  now  made,  however, 
that  violence,  actual  or  threatened,  is  a  nec- 
essary ingredient  of  a  breach  of  the  peace, 
and  several  authorities  are  pressed  upon  our 
attention.  If  it  is  meant  by  this  that  the  act 
complained  of  must  either  itself  be  violent, 
or  of  such  a  nature  as  that  Its  tendency  is  to 
provoke  or  incite  or  lead  others  to  violence 
or  turbulence  of  some  kind,  the  contention  Is 
correct  as  to  those  breaches  of  the  peace 
which  invade  the  security  and  protection  of 
individuals.  But  the  insistence  seems  to  be 
that  no  act  can  be  a  breach  of  the  peace 
which  has  not  in  Itself  some  element  of  vio- 
lenca  And  \o  this  we  cannot  agree.  Such 
a  holding  would  exclude  the  possibility  of 
a  ln«ach  of  the  peace  by  the  use  of  words, 
no  matter  how  certain  it  is  that  such  words 
will  provoke  violence,  and  many  other  acts 
universally  recognized  as  breaches  of  the 
■pe&ce.  Replying  to  Just  such  a  conteatiou, 
it  has  been  said: 

"Actual  personal  violence  is  not  an  essential 
dement  in  the  offense.  If  it  were,  communities 
might  be  kept  in  a  constant  state  of  turmoil, 
fear,  and  anticipated  danger  from  the  wicked 
language  and  conduct  of  a  guilty  ^arty,  not  only 
destructive  of  the  peace  of  the  citizens,  but  of 
public  morals,  without  the  commission  of  the  of- 
fense^    The  good  sense  and  moraUty  of  the  law 


forbid  such  a  construction.''    Davia  v.  Burg 
54  Mich,  517,  20  N.  W.  642  (52  Am.  Bep. 

Counsel  quote  from  4  Am.  &  Eng.  Bnc.  p. 
902,  "Actual  or  threatened  violence  is  an 
essential  element  of  a  breach  of  the  peace." 
But  this  must  be  read  in  connection  with  the 
statement  on  the  next  page,  "at  any  rate, 
various  acts  having  a  tendency  to  produce  a 
breach  of  the  peace  are  themselves  breaches 
of  the  peace."  And  in  a  note  to  the  portion 
of  the  text  quoted  by  counsel  it  is  said:  "Ac- 
tual personal  violence,  is  not  an  essential 
element  in  the  ofCense  of  a  breach  of  the 
peace;"  and  Davis  v.  Burgess,  64  Mich.  617, 
20  M.  W.  542,  62  Am.  Rep.  828,  la  cited.  Tak- 
en together,  these  quotations  mean  no  more 
than  that,  while  the  author  thinks  violence 
an  essential  element  of  the  offense,  the  nec- 
essary violence  is  present  either  when  the 
act  done  is  itself  violent,  or  when,  though  not 
violent.  It  Is  of  such  a  nature  as  to  tend  to 
result  in  or  provoke  violent  acts,  and  thus 
threatens  violence.  This  is  manifest  when 
we  examine  the  two  cases  cited  in  support  of 
the  text  quoted  by  counsel.  Both  casea  ex- 
pressly decide  that  the  act  itself  need  not 
be  violent,  but,  if  it  is  likely  to  result  in 
violence.  It  is  a  disturbance  of  the  peace. 
Thus  in  one  of  them  (State  v.  Warner,  34 
Conn.  276)  the  court  said: 

"It  cannot  be  denied,  and  is  not  denied  on  the 
part  of  the  accused,  that  his  language  was  suffi- 
ciently scurrilous,  abusive,  and  indecent,  and 
calculated  to  stir  up  and  provoke  contention  and 
strife,  and  so  far  to  disturb  the  peace." 

The  other  case  is  Ware  v.  Branch,  76  Mich. 
406,  42  N.  W.  1000,  which  was  a  prosecution 
for  a  breach  of  the  peace,  and  it  was  said: 

"It  is  not  necessary  that  the  peace  be  actual- 
ly broken  to  lay  the  foundation  to  such  a  pro- 
ceeding. If  what  is  done  is  unjustifiable  and  un- 
lawful, tending  with  sufficient  directness  to 
break  the  peace,  no  more  is  required." 

Counsel  also  refer  to  8  Ruling  Case  Law, 
p.  285,  where  it  is  said: 

"Breaches  of  the  peace  generally  manifest 
themselves  by  some  outward,  visible,  audible, 
or  violent  demonstration,  not  from  quiet,  or- 
derly, and  peaceable  acts  secretly  done,  though 
such  acts  may  be  mala  prohibita.  Hence  the 
carrying  of  arms  in  a  quiet,  peaceable,  and  or- 
derly manner,  concealed  on  or  about  the  person, 
is  not  a  breach  of  the  peace.  Neither  does  such 
an  act,  of  itself,  tend  to  a  breach  of  the  peace." 

The  language  quoted  Is  taken  from  Rober- 
son  V.  State,  43  Fla.  166,  20  South.  635,  52 
L.  R.  A.  751,  and  reference  is  made  to  Judy 
V.  Lashley,  60  W.  Va.  628,  41  S.  E.  197,  67 
L.  R.  A.  413.  And  these  two  cases  do  so 
hold.  There  is,  of  course,  force  in  the  ar- 
gument that  that  cannot  be  a  breach  of  the 
peace  which  is  done  secretly  and  is  known 
to  no  one  except  the  offender.  As  long  as  he 
merely  conceals  weapons  about  his  person, 
no  one  can  be  actually  disturbed  by  his  act, 
This  is  true,  not  because  the  act  itself  lacks 
violence,  but  because  it  is  secret,  and  because 
one's  peace  cannot  be  disturbed  by  that  of 
which  he  has  no  knowledge.  But  the  case  is 
very  different  when  an  unlawful  act  is  done 
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openly,  and  Is  of  such  a  natnre  as,  In  tbe 
natural  course  of  events,  It  Is  calculated  to 
lead  to  disturbances  of  peace  and  good  or- 
der. So  whether  we  would  hold  the  carry- 
ing of  concealed  weapons  a  breach  of  the 
peace  or  not,  these  cases  are  clearly  not  In 
point.  Moreover,  the  statement  quoted  Im- 
mediately follows  a  statement  of  the  law  ap- 
plicable to  breaches  of  the  peace  in  almost 
the  exact  langaage  we  have  quoted  from 
Davis  v.  Burgess.  Nor  is  onr  own  case  of 
Hurd  V.  State,  119  Tenn.  584,  108  S.  W.  1064, 
in  point.  In  that  case  there  was  no  effort  to 
justify  the  attempted  arrest  upon  the  ground 
that  Hurd  was  carrying  a  pistol.  The  at- 
tempt was  to  arrest  for  an  assault  commit- 
ted, but  not  in  the  presence  of  the  officer. 

But  counsel  say  that  in  Massachusetts  and 
Kentucky  it  has  been,  directly  decided  that 
the  unlawful  sale  of  liquor  is  not  a  breach 
of  the  peace.  McLennon  v.  Richardson,  15 
Gray  (Mass.)  74,  77  Am.  Dec.  353,  it  is  said, 
is  authority  for  this  contention.  We  do  not 
think  so.  The  question  in  that  case  was 
whether  an  officer  had  the  right  to  break  open 
the  doors  of  a  shop  in  which,  it  was  alleged, 
the  proprietor  sold  intoxicating  liquors  con- 
trary to  law,  and  was  at  the  time  engaged 
in  selling  and  drinking  intoxicating  liquors 
and  in  gaming,  and  to  arrest,  without  a  war- 
rant, those  found  present  The  court  held 
that  he  did  not,  but  called  attention  to  the 
fact  that  it  was  not  alleged  that,  at  the  time, 
there  was  any  noise  or  disorderly  drinking 
going  on  in  the  shop.  It  was  thus  made  plain 
that  the  officer  acted  merely  upon  suspicion 
or  information  received  from  others.  There 
was  therefore  no  offense  either  committed  or 
threatened  in  his  presence.  And  an  officer 
has  no  more  right  to  arrest  on  suspicion  or 
information,  without  a  warrant,  for  a  breach 
of  the  peace  than  for  any  other  offense. 
Ilcnce  there  was  no  occasion  to  discuss,  and 
tbe  court  did  not  discuss  the  question  as  to 
what  constitutes  a  breach  of  the  peace. 

Besides,  it  must  be-  remembered  that  we 
have  not  held  that  an  officer  may  break  open 
doors  and  force  an  entrance  into  any  place 
ux>on  suspecting  or  being  Informed  that  a 
breach  of  the  peace  will  then  be  committed 
or  threatened  in  his  presence. 

The  Kentucky  case  referred  to  is  Ck>mett 
V.  Commonwealth,  78  S.  W.  858.  But  that 
case  decides  nothing  except  that  the  unlaw- 
ful sale  of  liquor  is  not  a  breach  of  the  peace 
to  prevent  which  one  could,  under  the  law  of 
Kentucky^  be  required  to  give  bond  to  keep 
the  peace.  And  this  is  exactly  what  we  held 
under  the  Tennessee  statutes.  By  the  stat- 
ute of  Kentucky  (Cr.  Code  Prac.  f§  382,  891), 
such  a  bond  can  be  required  only  to  prevent 
an  offense  against  the  person  or  property 
of  another,  or  a  felony  or  an  act  of  such 
violent  character  as  to  endanger  human  life. 
In  holding  invalid  a  bond  which  undertook 
to  bind  tbe  defendant  not  to  violate  the  liq- 
uor laws,  the  court  said: 


"XJnder  these  provisions,  it  has  l)een  held  that 
a  conviction  of  tbe  defendant  of  an  offense  not 
amounting  to  a  felony,  and  not  involving  a 
breach  of  the  peace,  is  not  a  breach  of  the  bond." 

But  this  must  be  read  in  view  of  tbe  case 
before  the  court  So  read,  it  only  means  that 
the  unlawful  sale  of  liquor  was  not  an  offense 
against  the  person  or  property  of  another,  or 
a  felony,  or  an  act  of  such  violent  character 
as  to  endanger  human  life,  and  hence  did 
not  belong  to  that  class  of  breaches  of  the 
peace  to  prevent  which  the  statute  authorized 
a  bond  to  be  taken.  We  are  tbe  more  ready 
to  put  this  construction  upon  the  language 
quoted  because  that  court  In  later  cases, 
is  clearly  committed  to  the  rule  that  violence 
is  not  an  essential  element  of  a  breach  of  the 
peace.  The  case  of  Delk  v.  Commoawealth, 
166  Ky.  39,  178  S.  W.  1129,  L.  K.  A.  1910B, 
1117,  holds  that  indecent  and  obscene  lan- 
guage used  in  the  pulpit  by  a  preacher  is  a 
breach  of  the  peace,  and,  after  a  most  com- 
prehensive review  of  the  authorities,  con- 
cludes that  actual  violence  is  not  an  essential 
element  of  the  offense,  and  that  "not  only  all 
violations  of  the  public  peace  or  order,  but 
acts  tending  to  the  disturbance  thereof,"  are 
breadies  of  the  peace.  To  the  same  effect 
are  6  Cya  p.  1024,  Bishop's  New  Criminal 
Law,  vol.  1,  f  539,  and  Roberson's  Criminal 
Law,  vol.  2,  {  581,  and  8  Ruling  Case  Law, 
§  305. 

This  brings  us  to  tbe  case  of  Robinson  v. 
Miner,  68  Mich.  549,  37  N.  W.  21,  the  only 
case  to  which  onr  attention  has  been  called 
in  which  there  is,  in  onr  opinion,  a  direct 
holding  that  the  unlawful  sale  of  liquor  is 
not  a  breach  of  the  peace.  And  in  that  case 
the  court  was  divided  on  the  question.  The 
constitutionality  of  a  statute  of  Michigan 
regulating  the  liquor  traffic  was  involved 
(Laws  1887,  No.  S13).  All  of  the  Judges 
agreed  that  some  of  lbs  provisions  were  in- 
valid. They  disagreed,  however,  as  to  others. 
One  of  the  sections  (section  17)  about  which 
they  differed  was  that  providing  that  all 
places,  excepting  drug  stores,  where  liquors 
were  sold,  should  be  closed  on  certain  days 
and  during  certain  hours  on  all  other  days; 
that  the  officers  should  close  aU  places  found 
open  at  such  times;  that  persons  violating 
these  provisions  should  be  deemed  guilty  of 
a  breach  of  the  peace  and  arrested  without 
process.  The  majority  opinion  held  the  pro- 
visions allowing  the  officers  to  dose  the  plac- 
es and  make  arrests  without  process  invalid, 
saying: 

"Under  our  system  we  have  repeatedly  de- 
cided, in  accordance  with  constitutional  prin- 
ciples 88  construed  everywhere,  that  no  arrest 
can  be  made  without  warrant  except  in  cases  of 
felony,  or  in  breaches  of  the  peace  committed  in 
the  presence  of  the  arresting  officer.  Tliis  ex- 
ception, in  cases  of  breaches  of  the  pence,  has 
only  been  allowed  by  reason  of  the  immediate 
danger  to  the  safety  of  the  community  against 
crimes  of  violence,  and  it  was  confined,  even  in 
such  cases,  to  instances  where  the  violence  was  - 
committed  in  the  presence  of  the  officer.  There 
are  not  msny  such  cases.  The  common  and 
statute    law    provide    for    very    few    specified 
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breaches  of  the  peace,  and  there  are  none  that 
are  not  apecified.  An  indictment  charging  a  per- 
lon  as  a  peace  breaker,  and  not  with  any  speci- 
fied crime,  would  be  good  for  nuthiiiz.  Assaults 
and  riotous  conduct  make  up  the  largest  part 
of  the  list.  But  there  can  be  no  breach  of  the 
peace  within  the  meaning  of  the  law  tliat  does 
not  embrace  some  sort  of  violent  as  well  as 
dangerous  conduct.  The  manifest  purpose  of 
this  statute  is  to  bring  certain  things  that  are 
not  breaches  of  the  peace  within  that  denomi- 
nation to  avoid  the  necessity  of  a  warrant.  But, 
as  already  sug>;ested,  the  Constitution  cannot 
be  so  evaded.  The  cases  covered  by  the  statute 
present  some  pecaliar  features.  No  doubt  keep- 
ing open  places  of  sale  late  in  the  evening  may 
lead  to  breaches  of  the  peace,  and,  wiien  they 
actually  occur  in  an  officer's  presence,  arrest 
may  be  made  for  that." 

In  the  face  of  the  authorities  we  have  cit- 
ed, we  cannot  assent  to  the  proposition  that 
actual  Tlolence  is  necessary  to  constitute  a 
breach  of  the  peace.  And  this  Is  the  premise 
upon  which  the  opinion  Is  grounded,  and 
without  which  both  Its  reasoning  and  Its  con- 
clusion are  unsound.  Nor  can  we  agree  that. 
If  there  Is  now  a  known  list  of  breaches  of 
the  peace  provided  by  "the  common  and  stat- 
ute law,"  that  list  cannot  be  added  to  by 
further  legislative  acts.  If  there  are  now 
offenses,  which  by  "statute  law"  are  breaches 
of  the  peace,  and  for  which  arrests  may  be 
made  without  a  warrant,  we  perceive  no  rea- 
son why  future  statute  law  may  not  put 
other  offenses  in  the  same  category.  More- 
over, the  opinion  quoted  wholly  Ignores 
what,  as  we  have  seen,  practically  aU  the 
authorities  hold,  that  an  unlawful  act  which 
tends  to  produce  or  bring  about  a  breach  of 
the  peace  or  to  disturb  good  order  is  itself  a 
breach  of  the  peace.  Otherwise  the  state- 
ment that  "no  doubt  the  keeping  open  places 
of  sale  late  in  the  evening  may  lead  to 
breaches  of  the  peace,"  would  have  led  to  the 
conclusion  that  such  unlawful  keeping  open 
was  a  breach  of  the  peace  even  without  the 
aid  of  a  statute  so  declaring. 

We  are  clearly  of  the  opinion  that  much 
the  better  reasoning  and  the  sounder  con- 
clusion are  to  be  found  in  the  opinion  of 
Chief  Justice  Sherwood  In  the  same  case, 
lie  held  the  provisions  In  question  valid,  but 
at  the  same  time,  as  we  think,  fully  recog- 
nized every  constitutional  right  that  be- 
longs to  the  citizen.  In  addition  to  the  pro- 
visions mentioned,  there  were  also  provisions 
authorizing  oflicers  to  close  such  places  if 
certain  requirements  as  to  bond,  taxes,  and 
other  things  had  not  been  complied  with. 
Speaking  of  these,  the  Chief  Justice  said: 

"Neither  do  I  think  it  competent,  under  our 
Constitution,  for  the  Legislature  to  authorize  a 
sheriff,  marshal,  constable,  or  police  officer  to 
close  up  a  man's  business  at  a  time  and  place 
where  and  when  be  is  allowed,  under  the  law, 
to  carry  on  such  business  upon  complying  with 
certain  precedent  conditions,  when  they  have 
been  performed,  because  such  officer  thinks  he 
has  good  reason  to  believe  that  the  dealer  has 
been  or  is  carrying  on  the  business  unlawfully, 
or  has  incurred  a  penalty  or  forfeiture  in  the 
manner  he  is  carrying  it  on,  as  is  permitted  un- 
der section  7  of  this  act  A  lawful  business  can 
only  be  interfered  with,  or  a  person's  property 


taken  from  him  or  destroyed,  after  the  owner 
tias  been  served  with  proper  process,  and  be  has 
had  his  day  in  court,  and  been  allowed  the  bene- 
fit and  advantages  of  due  process  of  law,  nnd 
judgment  of  condemnation  has  passed  against 
him.  It  is  then,  and  not  till  then,  the  ministe- 
rial officer  can  act,  and  such  action  must  always 
be  confined  to  the  execution  of  the  judgment  and 
mandate  of  the  court  The  protection  the  law 
gives  to  the  business  and  property  of  the  citizen 
is  not  left  to  the  discretion  of  a  sheriff,  a  mar- 
shal, or  a  policeman,  but  to  the  law  of  the  land, 
with  courts,  and  officers  under  their  direction  to 
execute  it  Of  this  protection  to  private  prop- 
erty no  owner  can  b«  lawfully  deprived  for  a 
•ingle  moment" 

But  after  quoting  section  17,  which  con- 
tained the  provisions  flrst  referred  to  above, 
he  said: 

"This  section  prohibits  the  business  being 
done  at  the  times  and  in  the  places  named,  or 
the  places  being  kept  open,  and  a  violation  of 
the  law  in  these  respects  is  declared  to  be  a 
breach  of  the  peace,  and  the  offense  is  punished 
accordingly.  *  •  ♦  The  offense,  too,  is  one 
that  only  needs  to  be  seen  to  be  detected. 
•  •  •  If  •  •  •  the  officer  is  not  permit- 
ted to  close  the  doors  of  places  of  this  sort, 
where  and  when  it  is  forbidden  to  open  them,  or 
to  carry  on  the  bnsiness,  and  the  offense  is  a 
breach  of  the  peace,  under  such  circumstances  it 
is  very  clear  that  the  community  and  society 
would  be  deprived  of  the  most  beneficial  results 
intended  by  the  legislation.  To  close  the  doors 
of  saloons  opened  during  the  hours  specified  in 
this  section  is  not,  as  is  contended,  destroying  a 
man's  lawful  business,  but  to  prevent  him  from, 
committing  a  breach  of  the  peace  by  doing  an 
unlawful  act,  one  forbidden  and  made  criminal 
by  law.  I  think  the  Legislature  may  well  au- 
thorize the  officer  to  close  the  door  of  tiie  sa- 
loon Bnder  such  circumstances.  I  think  this 
power  is  included  in  the  power  to  prohibit  which 
has  long  since  been  adjudicated  in  this  state  to 
exist  1  see  nothing  in  this  section  unconstitu- 
tional or  objectionable,  nor  anything  more  au- 
thorized than  a  reasonable  exercise  of  the  police 
power  of  the  state  will  permit.  ♦  •  •  There 
IB  no  doubt  that,  under  the  law  as  established 
by  this  court,  it  is  entirely  competent  for  an  offi- 
cer to  make  arrests  without  warrant  of  a  person 
who  is  committing  a  breach  of  the  peace  in  his 
presence,  or  is  about  to  commit  the  same.  Such 
was  the  rule  at  common  law,  and  in  my  judg- 
ment it  is  good  common  sense.  *  *  *  It  is 
the  common  knowledge  of  mankind  that  frequent 
quarrels,  violence,  and  crime  are  induced  by  the 
excessive  use  of  intoxicating  liquor  in  places 
where  it  is  kept  and  sold.  And  it  is  impossible 
to  say  that,  when  such  places  are  kept  open 
in  the  nighttime  until  after  peaceful  citizens 
have  retired  to  rest,  it  is  not  a  breach  of  the 
peace,  in  fact,  and  is  no  less  such  when  made  so 
by  law:  and  when  the  offense  is  observed  by 
those  charged  with  the  duty  of  maintaining  the 
peace  and  enforcing  the  law,  and  who  may  serve 
process,  I  have  no  doubt  of  their  power  to  make 
the  arrest  of  the  offender  without  process,  and  I 
cannot  therefore  hold  the  seventeenth  section 
of  the  act  objectionable  in  that  regard." 

We  think  the  clear  distinction  thus  drawn 
between  the  protection  which  the  law  gives 
to  one  and  his  property  while  engaged  In  a 
lawful  business  and  the  power  which  officers 
of  the  law  may  exercise  toward  him  and  his 
property  to  prevent  him  from  using  that 
property  to  breach  the  peace  by  committing 
an  unlawful  act  is  entirely  sound.  We  would 
not  detract,  by  one  word,  from  the  securlQr 
which  the  Constitution  guaranties  to  every 
man  In  his  person  and  property.    Bvit  when 
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a  man  embarks  blmself  and  hla  property  in 
the  conduct  of  a  business  which  It  Is  un- 
lawful to  conduct,  both  become  subject  to 
such  force  as  may  be  necessary  to  prevent  his 
carrying  out  his  unlawful  purpose.  The  Con- 
stitution gives  him  no  right  to  violate  and 
defy  the  law,  and  when  be  has  been  prevented 
from  doing  that  which  is  unlawful  he  has 
been  denied  no  constitutional  right  The 
business  of  selling  intoxicating  liquors  as 
a  beverage  has  been  outlawed  in  Tennessee. 
He  who  engages  in  it  makes  himself  subject 
to  the  penalties  of  the  law  just  as  any  other 
lawbreaker.  He  cannot  use  his  property  in 
such  business  and  expect  it  to  t>e  protected 
by  the  law  with  the  same  sacredness  that 
property  held  and  used  for  lawful  purposes 
is  protected.  The  majority  opinion  in  the 
case  referred  to  is  the  only  case  we  have 
seen  which  we  regard  as  deciding  that  the 
unlawful  sale  of  liquor  is  not  a  breach  of  the 
peace.  But  believing  that  it  is  based  on  the 
fundamental  error  that  actual  violence  is 
necessary  to  such  an  offense,  and  that  it  is 
therefore  out  of  line  with  the  overwhelming 
weight  of  authority,  we  find  ourselves  unable 
to  follow  it  or  adopt  its  conclusions.  More- 
over, we  do  not  think  this  majority  opinion 
can  be  reconciled  with  the  later  ruling  of 
the  same  court  in  Ware  y.  Branch,  which  we 
have  already  quoted.  And  in  the  still  later 
case  of  Scougale  v.  Sweet,  124  Mich.  311,  82 
N.  W.  1061,  the  question  was  whether  the 
playing  of  baseball  on  Sunday,  whic^,  by  a 
statute  similar  to  our  Sunday  statute,  was 
made  unlawful  under  a  small  penalty,  but 
was  not  expressly  declared  to  be  a  breach 
of  the  peace,  could  be  held  to  be  a  breach 
of  the  peace.  After  a  careful  examination 
of  the  authorities,  the  court  accepted  the 
definition  adopted  by  this  court  in  Oalvin  v. 
State,  supra,  and  said: 

"Where  the  statute  prohibited  the  arrest  of 
any  person  on  Sunday,  except  in  cases  of 
treason,  felony,  and  breaches  of  the  peace,  a 
ball  game  upon  Sunday  was  held  to  be  a  breach 
of  the  peace.  In  re  -[Carroll]  12  Wkly.  l/ow 
Bui.  rOhio]  9.  Under  our  statute,  and  under 
the  autboritieB  referred  to,  this  game  of  baseball 
was  a  breach  of  the  peace." 

Surely  it  cannot  be  said  that  a  saloon,  at 
a  place  where  the  law  prohibits  the  sale  of 
intoxicating  liquors,  is  less  unjustifiable  or 
less  unlawful  than  a  game  of  ball  on  Sunday, 
and  undeniably  it  tends  with  no  less  direct- 
ness to  break  the  peace.  It  is  true  that  in 
Yerkes  v.  Smith,  157  Mich.  557,  122  N.  W. 
223,  the  majority  opinion  in  Robinson  v.  Min- 
er was  quoted  with  approval.  But  Scougale 
V.  Sweet  was  also  approved.  The  holding 
was  that  a  game  of  t)aseball  on  Sunday  is  not 
necessarily  a  breach  of  the  peace,  though  If 
may  be  and  is  when  played  in  a  public  place 
and  attended  by  a  crowd  assembled  unlaw- 
fully and  tnmultuously  so  as  to  create  dis- 
order. This  conclusion  was  reached  because 
the  statute  did  not  make  the  playing  of  such 
a  game  an  Indictable  misdemeanor,  but  only 
made  It  unlawful  and  subjected  the  offender 


to  a  penalty.  BV>r  tbls  reason  it  was  said 
that,  to  authorize  an  officer  to  make  an  ar- 
rest, there  must  be  some  overt  act  of  vio- 
lence or  disorder.  This  is  far  from  a  holding 
that  an  act  which  the  Legislature,  for  the 
purpose  of  preserving  peace  and  good  order, 
declares  to  be  a  misdemeanor,  is  not  a  breach 
of  the  peace. 

True  our  proliibitory  statutes  do  not,  in 
terms,  declare  the  unlawful  sales  of  liquor 
to  be  breaches  of  the  peace.  But,  ever  since 
it  was  first  found  necessary  to  regulate  the 
liquor  business,  this  court  has  consistently 
held  the  statutes  and  ordinances  providing 
such  regulations  to  be  peace  measures ;  that 
is,  measures  adopted  for  the  purpose  of  pre- 
serving peace  and  good  order.  At  the  same 
time  it  was  declared,  at  least  60  years  ago, 
in  accord  with  practically  all  the  authorities, 
that  any  unlawful  act  which  disturbs  or  tends 
to  disturb  peace  and  good  order  is  a  breach 
of  the  peace.  Certainly  no  strained  or  unrea- 
sonable construction  is  required  to  say  that 
the  violation  of  the  law  which  the  Legisla- 
ture found  it  necessary  to  enact  In  order  to 
preserve  peace  and  good  order  disturbs  or 
tends  to  disturb  peace  and  good  order.  And 
when,  after  this  court  had  held  these  regula- 
tions to  be  for  the  preservation  of  peace  and 
order,  the  Legislature  deemed  it  necessary  to 
entirely  prohibit,  by  law,  the  business  whldi 
It  had  previously  permitted  only  under  a  bond 
to  keep  the  peace,  it  cannot  be  doubted  that 
the  purpose  of  the  latter  law  was  the  same, 
and  that  offenses  under  It  must  be  placed 
in  the  same  category. 

In  re  Kellam,  55  Kan.  700,  41  Pac  060, 
is  pressed  upon  our  attention.  But  that  case 
is  not  in  conflict  with  anything  we  have  de- 
cided. It  merely  holds  invalid  an  act  which 
undertook  to  authorize  officers  to  make  an 
arrest,  without  a  warrant,  not  only  upon  see- 
ing an  offense  committed,  but  also  "upon 
reasonable  suspicion  that  an  offense  has  been 
committed."  We  have  not,  however,  held 
that  an  arrest,  without  a  warrant,  can  ever 
be  rightfully  made  on  suspicion  or  on  infor- 
mation received  from  others.  On  the  con- 
trary, we  have  held  exactly  the  opposite,  say- 
ing distinctly  that,  to  authorize  an  arrest  for 
a  misdemeanor  not  committed  in  the  presence 
of  an  officer,  a  warrant  is  always  necessary. 
In  fact,  we  have  not  held  that  it  was  the 
duty  of  the  defendant  to  do  anything  on  sus- 
picion or  information  except  to  go  to  the 
places  which  he  suspected  or  had  reason  to 
believe  were  being  run  as  saloons,  and  to 
observe  what  any  customer  could  observe, 
and  then  to  take  only  such  action  as  would 
be  justified  by  what  he  saw. 

Counsel  argue  that  it  cannot  be  said  that 
the  unlawful  sale  of  liquor  is  a  breach  of  the 
peace  because,  they  say,  a  proper  construc- 
tion of  the  statutes  excludes  such  a  conclu- 
sion. The  insistence  is  that  because  the  Leg- 
islature has  limited  the  right  of  the  sheriff 
to  arrest  and  require  security  to  keep  the 
peace  to  cases  in  wliich  tlie  accused  is  armed 
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for  tbe  parpooe  of  oommlttlzig  certain  ofr 
fenses,  and  has  proTlded  for  such  security  in 
no  other  cases  except  upon  the  complaint, 
before  a  magistrate,  of  one  whose  person  or 
property  Is  threatened,  an  intention  has  been 
expressed  that  nothing  else  shall  be  consid- 
ered breaches  of  the  peace.  We  do  not  agree 
to  this.  Bather  do  we  think  the  legislature, 
recognizing,  the  great  number  and  variety  of 
acts  which  may  constitute  that  offense,' did 
not  deem  it  necessary  to  the  public  peace 
that,  In  aU  cases,  security  should'be  required. 
Those  offenses  which  were  deemed  to  be  most 
seriously  menacing  in  their  nature  were  se- 
lected, and  as  to  them  the  sheriff  was  re- 
quired to  take  st^is  to  place  the  offenders 
under  bond.  In  addition,  a  method  was  pro- 
vided by  which  one  whose  fetson  or  prop- 
erty was  threatened  could  himself  take  steps 
to  that  end.  All  other  breaches  of  the  peace 
were  deemed  sufficiently  guarded  against  by 
requiring  the  sheriff  to  prevent  and  suppress 
tbem,.  and  authorizing  him  to  make  arrests, 
without  warrants,  wb«n  they  are  threatened 
In  his  presence.  Moreover,  when  Uie  business 
of  ailing  Uqoor  was  lawful.  It  was,  as  we 
have  seen,  only  lawful  after  a  bond  had  been 
given  to  keep  the  peace.  Hence,  even  if 
counsel  were  right  in  the  contention  that  in 
Tennessee  the  only  .  breaches  of  the  peace 
are  those  things  as  to  which  the  legislature 
has  protected  the  public  by  providing  means 
of  requiring  a  bond  to  lieep  the  peace,  the 
conducting  of  a  saloon  would  come  clearly 
within  the  rule.  It  is,  in  fact,  conspicuous- 
ly within  the  rule;  for,  it  furnishes,  we  be- 
lieve, the  only  example  of  requiring  a  peace 
bond  without  some  sort  of  Judicial  proceed- 
ing. 

[11]  Covnsel  complain  that  our  opinion 
leaves  them  in  doubt  as  to  what  the  sheriff 
should  do  after  arresting  a  man  for  a  threat- 
ened sale  of  liquor.  But  If  It  Is  borne  in 
mind  that  such  arrests  are  preventive  rather 
ttian  punitive  measures,  we  think  there  can 
be  no  difficulty  on  that  score.  Circumstances 
can  be  fancied  or  imagined  under  which  the 
performance  of  any  of  the  duties  devolving 
on  the  sheriff  may  become  embarrassing  and 
Irksome.  But  practioally  there  is  no  serious 
trouble.  We  have  held  that  the  duty  of  the 
officer  to  make  these  preventive  arrests  aris- 
es only  when  he  finds  one  under  such  circum- 
stances as  amount  to  a  threat  to  sell  liquor 
unlawfully.  We  have  not  and  cannot  under- 
take to  set  out  all  the  circumstances  which 
vfOl  amount  to  snc^  a  threat.  We  have,  how- 
ever, used  a  saloon  equipped,  open,  and  ready 
for  business  as  an  example,  and  held  that 
it  was  the  duty  of  the  officer  to  arrest  the 
person  in  charge  for  the  purpose  of  prevent- 
ing the  threatened  sales  of  liquor.  We  do 
not  mean  to  say  that  there  are  not  other 
circumstances  which  would  Justify  such  ar- 
rests. We  selected  open  saloons  for  an 
illustration  because  the  record  showed  that 
they  existed  and  ought  to  have  been  dealt 
with  by  the  defendant  We  hare  not  held 
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that  such  arrests  should  be  followed  by  con- 
fining the  offender  in  Jail.  We  said  in  the 
course  of  argument  that  the  Alabama  court 
had  held  that  there  might  be  circumstances 
under  which  a  person  arrested  to  prevent  *■ 
breach  of  the  peace  might  be  rightfully  con- 
fined in  Jail.  But  this  was  said  merely  to 
illustrate  the  point  that  sudi,  and  only  such, 
force  is  Justified  as  Is  reasonably  necessary  to 
prevent  the  threatened  offense.  We  can  weU 
imagine  circumstances  under  which,  In  times 
of  great  excitement,  such  imprisonment  might 
be  the  only  practicable  means  of  preventing 
great  disorder  and  turbulence.  But  we  think 
it  can  rarely.  If  ever,  be  necessary  to  prevent 
threatened  sales  of  liquor,  and  we  do  not  now 
hold  that  it  can  .ever  be  Justified  in  such 
cases.  The  duty  of  the  sheriff,  when  he  has 
seen  no  sales  made,  but  makes  an  arrest  to 
prevent  sales  threatened  In  his  presence,  is 
to  prevent  the  sales  which  the  offender  la 
then  ready  and  equipped  and  threatening  to 
make.  When  this  is  accomplished,  his  duty 
for  that  occasion  Is  ended.  He  may  do  this 
by  removing  the  liquors  from  the  place.  The 
proprietor  will  then  not  be  equipped  to  "sell 
and  the  sales  threatened  In  the  presence  of 
the  officer  will  have  been  prevented,  and  there 
will  be  no  further  occasion  to  detain  the  per- 
son arrested.  Or  he  may  close  the  place,  and 
thus  prevent  the  sales,  and  then  let  the  per- 
son arrested  go  free.  We  said  In  our  for- 
mer opinion  that  he  will  have  the  right  to 
close  the  place  and  keep  it  closed  nntil  the 
purpose  to  conduct  it  as  a  saloon  is  abandon- 
ed. This  perhaps  does  not  quite  accurately 
express  what  we  meant  to  say.  He  should 
keep  It  closed  until  the  danger  of  the  sales 
then  threatened  has  passed.  This  will  be 
accomplished  when  the  liquors  have  been 
removed  and  the  necessity  of  keeping  the 
place  closed  will  no  longer  exist  and  that  par- 
ticular incident  will  be  ended.  Iti  other 
words,  he  must  do  what  is  necessary  to  pre- 
vent th«  sales  then  threatened,  and  leave 
future  sales  and  future  threats  to  be  dealt 
with  as  they  arise.  In  practice,  a  few  such 
arrests  will  effectually  put  an  end  to  open 
saloons,  and  the  same  good  Judgment  which 
Is  necessary  to  the  discharge  of  his  other 
duties  will  enable  him  to  perform  these  do- 
ties  without  serious  difficulty. 

These  are  the  things  which  it  is  the  duty 
of  a  sheriff  to  do  to  prevent  violations  of 
law.  They  Involve  the  exercise  of  the  un- 
doubted power  of  the  government  to  prevent 
unlawful  acts  as  well  as  to  punish  for  of- 
fenses committed.  Speaking  of  this  power 
and  the  wisdom  of  Its  use,  the  Supreme 
Court  of  the  United  States  has  said: 

"Certainly  it  seema  to  us  to  be  quite  as  wise  to 
use  the  processes  of  the  law  and  the  powers  of 
the  court  tx>  prevent  the  evil  as  to  punish  the 
offense  as  a  crime  after  it  has  been  committed." 
Kilenbecker  v.  District  Court,  134  U.  S.  31,  10 
Sup.  Ct  424,  33  L.  Ed.  801. 

But  it  seems  to  be  argued  by  counsel  that 
it  19  a  serlc^is  invasion  of  the  rights  of  dtl- 
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zens  to  permit  the  sheriff,  without  process,  to 
seize  liquors  or  close  places  of  business  for 
the  purpose  of  preventing  breaches  of  the 
peace.  But  If,  for  that  purpose,  a  man  may 
be-  arrested,  and  thus  deprived  of  his  liberty, 
he  certainly  cannot  complain  because  he  Is 
deprived  of  a  mere  property  right  which  he 
Is  using  as  a  means  of  breaching  the  peace. 
That,  for  the  purpose  of  preventing  a  public 
offense,  an  officer  may  seize  and  detain  the 
things  about  to  be  used  In  the  commission  of 
the  offense,  is  no  new  doctrine.  The  rule  Is 
well  stated  In  a  headnote  to  Spalding  v. 
Preston,  21  Vt.  9,  50  Am.  Dec.  68,  which  fair- 
ly Interprets  the  decision  In  that  case  as  fol- 
lows: 

"The  officers  of  governmint  have  authority, 
derived  from  the  general  rights  of  the  govern- 
ment, without  any  statute  whatever  upon  the 
subject,  to  exercise  all  necessary  force  for  the 

Srevention  of  crime,  either  by  the  arrest  of  in- 
ividuals,  or  by  the  seizure  and  detention  of  the 
instruments  for  committing  crime." 

More  or  less  to  the  same  effect  are  Shan- 
ley  V.  Wells,  71  lU.  78;  O'Connor  v.  Bucklln, 
59  N.  H.  589;  Boss  v.  Leggett,  61  Mich.  445, 
28  N.  W.  695,  1  Am.  St  Bep.  608 ;  Ex  parte 
Morrill  (C.  C.)  35  Fed.  261. 

In  a  supplemental  brief,  counsel  for  de- 
fendant have  quoted  from  Qulnn  v.  Helsel, 
40  Mich.  678,  as  follows: 

"We  are  of  opinion  that  a  threat  or  other  in- 
dication of  a  breach  of  the  peace  will  not  justify 
an  officer  in  making  an  arrest,  unless  the  facts 
were  such  as  would  warrant  the  officer  in  be- 
lieving an  arrest  necessary  to  prevent  an  imme- 
diate execution  thereof,  as  where  a  threat  is 
made  coupled  with  some  overt  act  in  attempted 
execution  thereof.  In  such  cases  the  officer  need 
not  wait  until  the  offense  is  actually  committed. 
To  >u«(i/v  tuch  arreit  the  party  miut  have 
gone  so  far  i»  the  eommistion  of  on  offente  that 
proceedinga  might  thereafter  he  inttituted 
againtt  him  therefor,  and  this  withont  reference 
to  any  past  similar  offense  of  which  the  person 
may  have  been  guilty  before  the  arrival  of  the 
officer.  The  object  of  permitting  an  arrest  un- 
der such  circumstances  is  to  prevent  a  breach  of 
the  peace,  where  the  facts  show  danger  of  its 
being  immediately  committed." 

The  only  thing  In  this  quotation  which 
Is  not  fully  in  accord  with  what  we  have  held 
is  the  statement  that,  "to  justify  such  an  ar- 
irest,  the  party  ihust  have  gone  so  far  In  the 
commission  of  an  offense  that  proceedings 
might  thereafter  be  Instituted  against  him 
therefor."  We  Itave  not  had  access  to  the 
statutes  of  Michigan,  bnt  the  numerous  Michi- 
gan cases  to  which  our  attention  has  been 
called  make  it  plain  that  there  is.  In  that 
state,  no  statute  like  ours,  expressly  author- 
izing an  arrest  for  a  threatened  breach  of  the 
peace.  Viewed  in  the  light  of  this  fact,  the 
language  quoted  strongly  supports  our  con- 
clusion in  this  case.  'Regarding  the  right  of 
an  officer,  by  the  common  law,  to  make  an 
arrest,  without  a  warrant,  as  confined  to 
breaches  of  the  peace  actually  committed  In 
his  presence,  the  court  nevertheless  recog- 
nized his  preventive  duty  to  the  extent  of 
holding  that  bis  duty  to  interfere  begins 
whenever  any  act  is  done  which  amounts  to 


an  attempt  to  commit  the  offense.  But  treat- 
ing this  as  a  correct  statement  of  the  com- 
mon-law rule,  our  Legislature  evidently  in- 
tended to  enlarge  the  preventive  duties  of  the 
officer  when  it  authorized  him  to  arrest  for 
a  threatened  breach  of  the  peace.  Under  the 
common  law,  the  Michigan  conrt  held  that 
an  attempt  would  Justify  an  arrest  Under 
our  statute,  a  threat  is  put  in  the  same  cate- 
gory. 

It  is  insisted  that  the  sheriff  is  not  the 
only  peace  officer,  that  the  Judges  and  others 
are  also  conservators  of  the  peace,  an4  that, 
if  the  sheriff  is  onerated  with  the  duties  we 
have  held  belong  to  his  office,  the  same  duties 
rest  upon  these  other  conservators  of  the 
peace.  Of  course,  we  are  not  now  called  on 
to  define  the  duties  of  any  officer  except  a 
sheriff.  But  we  may  remark  that,  while 
there  are  many  officers  who,  by  virtue  of 
their  offices,  are  also  conservators  of  the 
peace,  our  statutes,  in  line  with  the  nature 
of  the  office  from  the  most  ancient  times, 
make  the  sheriff  the  chief  conservator  of  the 
peace  in  his  county.  His  official  character 
has  been  shown  by  the  authorities  already 
quoted.  We  have  held  that  he  is  charged 
with  the  duties  described  not  merely  because 
he  is  called  by  the  statute  a  conservator  of 
the  i)eace,  bnt  because  they  have  always  be- 
Icmged  to  his  office,  and  because,  in  express 
terms,  our  statutes  make  it  his  duty  to  sup- 
press and  prevent  public  offenses  and  breach- 
es of  the  peace.  It  Is  sufficient  now  to  say  that 
not  all  conservators  of  the  peace  are  charged 
with  all  the  duties  of  the  sheriff.  The  mak- 
ing of  an  arrest  Is  only  one  of  the  things  to 
be  done  for  the  purpose  of  preserving  the 
peace.  Every  officer  charged  with  the  duty 
of  doing  any  of  these  things  Is,  to  that  ex- 
tent a  conservator  of  the  peace.  But,  In 
order  to  determine  what  are  his  duties,  we 
must  look  not  only  to  the  fact  that  he  is  a 
conservator  of  the  peace,  but  to  the  particu- 
lar duties  which  the  law  attaches  to  his 
office. 

It  Is  insisted  that  the  case  of  McCrowell 
T.  Bristol,  5  I«a,  685,  is  authority  against 
the  right  of  an  officer  to  close  a  saloon.  Bat 
that  case  was  decided  when  the  saloon  busi- 
ness was  lawful  in  Tennessee,  and  all  that 
was  held  was  that  municipal  authorities 
could  not,  without  Judicial  proceedings,  de- 
clare a  saloon  a  nuisance  on  account  of  the 
manner  in  which  it  was  conducted,  and  abate 
It  But  now  the  saloon  business  is  unlawfuL 
And  it  has  never  been  the  law  in  Tennessee 
that  officers  could  not  stop  any  public  offense 
committed  or  about  to  be  committed  in  their 
presence. 

[12]  It  is  finally  Insisted  that  no  willful 
neglect  of  duty  has  been  shovm.  On  this 
question  defendant  is  precluded  by  his  ad- 
mission that  he  did  nothing  in  Memphis  ex- 
cept to  serve  process.  He  may  not  have  un- 
derstood some  of  his  duties  as  we  have  de- 
fined them.  We  have  not,  however,  removed 
him  merely  because  he  filled  to  make  ar- 


Digitized  by 


Google 


Tenn.) 


■WAIiliACB  V.  COX 


611 


rests  for  threatened  violations  of  the  law. 
In  view  of  the  advice  given  him  by  counsel, 
and  of  the  fact  that  there  had  been  no  pre- 
vious decision  of  the  qnestlon,  if  he  had  made 
an  honest  effort  to  snppress  and  prevent  vi- 
olations of  the  law  by  doing  the  other  things 
we  have  held  it  was  his  duty  to  do,  we  would 
probably  hold  that  his  failure  In  this  respect 
was  not  a  willful  neglect  of  duty,  and  that 
he  should  not  be  removed.  Bat  the  record 
shows  and  he  admits  that  he  did  nothing 
bat  serve  such  process  as  was  placed  In  his 
hands.  And  any  man  of  Intelligence  who,  as 
sheriff,  nnder  the  conditions  disclosed  by  this 
record,  did  nothing  bat  serve  process,  must 
be  deemed  to  have  willfully  failed  and  neg- 
lected to  perform  the  duties  of  his  office. 

There  is  nothing  In  what  we  have  decided 
to  justify  the  excited  statement  of  counsel 
that  there  Is  involved  a  "controversy  between 
the  people  and  their  liberties,  and  a  doctrine 
which  would  seriously  oppress  the  one  and 
Impair  the  other."  We  have  only  applied 
to  the  class  of  offenses  under  consideration 
the  same  rule  that  has  from  time  Immemorial 
been  applied  to  other  offenses  of  no  more 
gravity  and  fraught  with  no  more  danger 
to  the  publia  We  have  merely  said  that  It 
i»  the  duty  of  the  faithful  officer  to  Inter- 
fere to  prevent  offenses  of  this  kind.  Just  as 
he  has  always  interfered  when  similar  of- 
fenses were  threatened  In  his  presence.  The 
rales  we  have  laid  down  authorize  the  Inter- 
ference with  a  citizen  only  when  he  Is  about 
t&  do  that  which  the  law  denounces.  And  we 
refuse  to  recognize  as  one  of  the  liberties 
guaranteed  by  any  government  to  Its  citizens 
the  privilege  of  violating  its  laws.  Nor  is 
there  any  element  Of  oppression  of  the  iieople 
in  making  effective  the  mandate  of  their  own 
laws  that,  for  the  good  of  the  pabllc,  they 
shall  not  do  certain  things. 

After  examining  the  questions  involved 
with  the  care  merited  by  their  Importance 
and  the  earnestness  and  ability  of  counsel, 
we  are  satisfied  with  the  conclusions  hereto- 
fore announced,  and  the  petition  to  rehear 
'will  be  dismissed. 


WALLACE  V.  COX  et  al. 
(Supreme  Court  of  Tennessee.    Oct.  14,  1016.) 
1.  Pabent  and  Ohsj)  $=9l6  —  "Euamcipa- 

TION." 

"Emancipation"  of  a  child  is  the  relinquish- 
ment by  a  parent  of  control  or  authority  over  the 
child,  conferring  on  him  the  right  to  his  own  earn- 
ings and  terminating  the  parent's  legal  duty  to 
sapport;  it  may  be  express,  as  by  voluntary 
agreement  of  parent  and  child,  or  implied  from 
snch  acts  and  conduct  as  import  consent,  and  it 
may  be  conditional  or  absolute,  complete  or  par- 
tial 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  f  |  165-175 ;   Dec.  Dig.  «=»16. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Emancipation.] 


2.'  Pabkitt  and  Ghils  4=>16— Bilancipatxon 

— BuBDEN  or  Pboof. 
The  emancipation  of  a  minor  is  not  to  be  pre- 
sumed and  must  be  proved,  and  the  burden  of 
proof  is  on  the  father  claiming  immnnity  from 
liability  because  of  it. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
ChUd,  Cent.  Dig.  {§  165-176;  Dec.  Dig.  <8=16.] 

3.  Pabent  and  Child  «=>10— Euancifation. 

Where  a  minor  daughter  is  from  home  for 
temporary  employment,  leaving  part  of  her  cloth- 
ing and  bedding  at  home,  even  though  slie  re- 
ceives wages  for  her  labor  for  her  own  use,  there 
is  no  such  change  in  the  parental  and  filial  ties 
as  to  constitute  an  emancipation. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  §|  165-175  rbec.  Dig.  «=»16.] 

4.  Prtsxcians  and  Bubqeons  «=3l3— Liabil- 
iTT  OF  Pabent  fob  Medical  Sebvickb— Par- 
tial EhLANCIPATION. 

Where,  when  a  father  moved,  his  minor 
daughters  remained  in  the  city,  living  at  a  T.  W. 
G.  A.  and  earning  their  own  living,  and,  when 
one  daughter  became  sick,  so  that  an  operation 
was  necessary,  the  father  gave  his  assent  by 
telephone,  though  only  to  the  girl's  sister  and  not 
to  the  doctor,  it  not  being  communicated  to  the 
latter  until  after  the  operation,  there  wag  only 
a  partial  emandpation  of  the  sick  daughter,  and 
a  promise  on  the  part  of  the  father  to  pay  for  the 
operation  was  implied  by  law. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  H  18-20;  Dec  Dig. 
<8=»13.] 

Appeal  from  Circuit  Court,  Hamilton 
County ;  Nathan  L.  Bachman,  Judge. 

Action  by  Raymond  Wallace  against  A. 
J.  Cos  and  others.  There  was  judgment  for 
defendant  Cox,  and  plaintiff  appealed;  and 
from  the  Judgment  of  the  Court  of  Civil 
Appeahg  reversing  such  judgment,  defendant 
Cox  appeals.    Affirmed. 

Murray  &  Draper,  of  Chattanooga,  for  ap- 
pellant. Joe  Frassand,  of  Chattanooga,  for 
appellee. 

WILLIAMS,  J.  This  is  a  suit  by  Wallace, 
a  practicing  physician  and  surgeon,  to  re- 
cover for  a  surgical  operation  and  attendance 
on  Eva  Cox,  the  17  year  old  daughter  of  de- 
fendant Cox. 

Cox  formerly  lived  in  Chattanooga,  but 
about  3  years  before  the  occurrence  here  in- 
volved he  had  removed  to  ^e  adjoining 
county  of  Bradley.  Two  of  his  daughters, 
Mary  and  Eva,  decided  to  and  did  remain  in 
Chattanooga  to  earn  their  own  living.  This 
they  continued  to  do  without  aid  from  the 
father.  The  two  girls  were  boarding  at  the 
Y.  W.  C.  A.  building  when  the  younger  sis- 
ter, Eva,  became  ill.  Dr.  Wallace  was  called 
in  by  the  matron  and,  after  prescribing  for 
her  for  a  time,  decided  that  an  operation 
was  necessary  to  remove  an  ovarian  tumor. 
Mary  Cox  telephoned  the  father  that  the 
doctor  advised  that  Eva  needed  to  be  oper- 
ated on.  The  doctor  had  stated  that  the 
operation  would  be  a  slight  one,  and  when  the 
father  inquired  whether  an  incision  would 
have  to  be  made,  Mary  replied  that  it  would 
not,   and    that   the   operation    would   be   a 


4tss>For  oUisr  eases  sm  same  tople  aad  KaT-NUU BBR  In  all  Key-Numberad  DlgMts  and  Indexes 


Digitized  by 


Google 


US 


1S8  SOUTHWESTERN  HEFORTHR 


CHaa. 


slight  one.  £[e  repUefl,  "Wdl,  then,  If  It 
must  be  done,  It  must  he  done."  Mary  re- 
sponded that  Eva  would  go  for  the  operation 
the  next  day. 

Mary  Cox  testified  that  Dr.  Wallace  did 
not  ask  her  to  telephone  to  the  father,  and 
that  she  did  not  Inform  him  that  she  had 
done  so  fbr  several  days  after  the  operation. 
The  surgeon  testifies  that  in  performing  the 
services,  be  looked  to  the  father  for  com- 
pensation. 

Defendant  Oox  testified  that  he  failed  to 
hear  the  name  of  the  surgeon  over  the  tele- 
phone; that  had  he  been  informed  that  an 
incision  was  required,  he  would  have  gone 
to  Chattanooga  and  bad  the  operation  per- 
formed by  another  surgeon,  with  whom  he 
was  personally  acquainted ;  and  that  he  was 
not  asked  to  and  did  not  promise  to  pay  for 
the  operation. 

The  operation  was  snccessfuL  Bills  were 
sent  to  the  father,  who  paid  no  attention  to 
them;    whereupon  suit  was  brought 

The  circuit  Judge,  sitting  without  the  in- 
tervention of  a  Jury,  held  defendant  Cox  not 
liable.  The  Court  of  Civil  Appeals  divided 
on  the  question,  the  majority  holding  that 
plaintiff  was  entitled  to  recover  as  upon  an 
implied  contract 

The  liability  of  a  father  tot  necessary 
medical  attention  given  a  child  who  has  not 
remained  as  a  member  of  his  Immediate 
family  Is  a  question  upon  which  the  authori- 
ties are  at  least  in  apparent  conflict.  Cases 
fairly  supporting  either  of  the  opposing  rul- 
ings of  the  lower  courts  may  be  found,  but 
a  number  of  those  holding  with  the  Judgment 
of  the  circuit  court  take  color  from  English 
cases  which  proceed  upon  the  principle  that 
a  father  is  under  only  a  moral  obligation  to 
support  his  child. 

The  obligation  of  the  parent  to  support  his 
child  at  common  law  was  not  well  defined, 
but  in  this  state,  it  has  been  held,  more 
nearly  in  accord  with  the  natural  sense  of 
Justice,  that  the  obligation  is  not  merely 
moral,  but  legal,  and  enforceable  as  a  legal 
common-law  duty.  Tonc'ray  v.  Toncray,  2 
Tenn.  Cas.  408. 

It  therefore  follows  that  if  the  parent  neg- 
lect that  dnty,  any  other  person  who  sup- 
plies such  necessary  attention  to  the  child 
is  deemed,  ordinarily,  to  have  conferred  a 
benefit  on  the  delinquent  parent,  for  which 
the  law  raises  an  implied  promise  to  pay  on 
the  part  of  the  parent 

The  conflict  in  the  authorities,  above  refer- 
red to,  is  due  In  large  part  to  the  view  the 
respective  courts  entertain  of  the  extent  in 
the  given  case  of  the  emancipation  of  the  ab- 
sent child. 

[1]  "Emancipation"  of  a  child  is  the  re- 
linquishment by  the  parent  of  control  and 
authority  over  the  child,  conferring  on  him 
the  right  to  bis  earnings  and  terminating  the 
parent's  legal  duty  to  support  the  child.  It 
may  be  express,  .as  by  voluntary  agreement 
of  patent  and  child,  or  implied  from  sach 


acts  and  conduct  as  Import  consent;  It  may 
be  conditional  or  absolute,  complete,  or  par- 
tlaL  Tennessee  Mfg.  Co.  v.  James,  91  Tenn. 
154,  18  S.  W.  282,  15  L.  R.  A.  211,  30  Am. 
St  Rep.  866 ;  Rounds  Bros.  v.  McDaniel,  133 
Ky.  669,  118  B.  W.  956,  134  Am.  St  Rep.  482, 
19  Ann.  Cas.  326,  and  note;  2  Words  A  Ph. 
(section  aeries)  242. 

[2]  The  emancipation  -  of  a  minor  Is  not 
to  be  presumed,  and  must  be  proved ;  and  the 
burden  of  proof  is  on  the  &ther  claiming 
immunity  because  of  it  Lowell  v.  Inhabit- 
ants of  Newport,  66  Me.  78;  Usboa  y.  Ly- 
man, 49  N.  H.  563. 

In  our  opinion  defendant  Ooz  did  not  sue* 
cessfully  carry  that  burden.  Any  emandpa- 
tion  indicated  by  the  proof  was  limited  or 
partial,  not  general  or  complete.  The  effort 
of  the  daughter  to  earn  her  own  support  was 
praiseworthy  and  tended  to  lift  a  burden  that 
rested  on  the  father  himseU,  and  the  courts 
should  be  slow  to  permit  the  fact  to  become 
a  shield  for  his  protection,  at  least  where 
a  full  emancipation  is  not  shown.  The  res- 
toration of  the  daughter  in  consequence  of 
the  surgical  operation  was  Itself  beneficial 
to  the  father,  since  it  gave  the  daughter 
ability  to  further  relieve  him,  unless  we  are 
to  assume  to  his  and  the  law's  discredit  that 
he  no  longer  owed  the  duty  to  receive  and 
provide  for  her  as  an  invalid  in  his  home. 

A  well-reasoned  case  in  point  as  to  eman- 
cipatlon  is  Porter  v.  PoweU,  79  Iowa,  151,  44 
N.  W.  295,  7  L.  R.  A.  176,  18  Am.  St  Rep. 
353,  where  it  was  held  that  a  father  was  li- 
able for  a  physician's  services  to  his  minor 
daughter,  17  years  of  age,  attacked  by  ty- 
phoid  fever,  30  miles  from  her  father's  home, 
at  a  place  where  she  had  resided  for  a  period 
of  3  years,  earning  and  controlling  her  own 
wages,  and  providing  herself  with  clothing, 
tbe  father  not  furnishing  or  agreeing  with 
the  daughter  to  furnish  her  any  means  of 
support,  but  consenting  to  her  absence  from 
home.    The  court  said: 

"There  beinx  no  direct  evidence  aa  to  the  pin> 
poses  of  tbe  defendant  with  respect  to  his  daugh- 
ter, we  are  to  say  with  what  intention  he  con- 
sented to  his  daughter's  goiug  and  remaining 
away  from  his  home  as  she  did.  That  he  intend- 
ed she  should  control  her  own  earnings,  at  least 
until  such  time  as  he  should  declare  oUierwise,  is 
evident ;  but  that  it  was  ever  his  intention  that 
if,  by  sickness  or  accident,  she  should  be  render^ 
ea  unable  to  support  herself,  he  would  not  be  re- 
sponsible to  those  who  might  minister  to  her  ac- 
tual necessities,  we  do  not  believe.  Such  an  in- 
ference from  these  facts  would  be  a  discredit  to 
any  father.  In  our  view,  there  was,  at  most, 
but  a  partial  emancipation — an  emancipation 
from  service  for  an  indefinite  time.  Tbe  father 
had  a  right  at  any  time  to  require  the  daughter 
to  return  to  his  home  and  service;  and  she  had 
a  right  at  any  time  to  return  to  his  service,  and 
to  claim  his  care,  custody,  control  and  support 
There  was  no  such  an  emancipation  as  exempted 
the  father  from  liability  for  actual  necessaries 
famished  to  his  daughter.  In  view  of  the  legal 
as  well  as  the  moral  duty  of  appellant  to  furnish 
necessary  support  to  his  daughter  during  minori- 
ty, and  especially  when  unable,  from  infancy, 
disease  or  accident,  to  earn  her  own  necessary 
support  we  think  he  may  well  be  understood  as 


Digitized  by 


Google 


Tenn.) 


PATTERSON  v.  WASHINGTON  OOUNTT 


«13 


promising  payment  to  any  third  person  for  ac- 
tual necessariea  furnished.  *  *  *  As  already 
stated,  what  are  necessaries  must  be  determined 
from  the  facts  of  each  case.  What  would  be 
necessary  support  to  a  child  in  sickness  would 
not  be  necessary  in  health.  The  services  sued 
for  were  evidently  necessary  for  the  support  and 
well-being  of  the  defendant's  daughter." 

That  there  was  in  the  case  before  us  no 
complete  emancipation,  freeing  the  parent 
from  liability  for  such  necessary  attention, 
la  manifest  from  his  own  testimony,  which 
shows  he  stood  ready.  In  one  aspect,  to  Im- 
pose his  own  will  as  to  the  employment  of 
another  surgeon,  preferred  by  him,  and  by 
the  further  fact  that  the  daughters  appealed 
to  him  for  consent  to  the  operation,  which  he 
gave. 

The  modem  tendency  among  women  and 
girls  to  earn  a  living,  frequently  gives  occa- 
tAoQ  for  absence  from  home,  and  that  fact 
should  not  readily  be  held  to  deprive  them  of 
a  claim  to  support  in  a  time  of  need.  Slight 
circumstances,  tf  necessary,  will  be  allowed 
to  control  the  decision. 

[3]  Thus,  If  a  minor  daughter  is  from  home 
for  temporary  employment,  leaving  part  of 
her  clothing  and  bedding  at  home,  even 
though  she  received  wages  for  her  labor  for 
ber  own  use,  it  is  not  so  uncommon  an  oc- 
currence as  to  authorize  an  Inference  of  such 
a  change  in  the  parental  and  filial  ties  as  to 
c<MDstitute  an  emancipation.  Searsm<mt  t. 
Thomdlke,  77  Me.  504,  1  Atl.  44S. 

We  have  in  this  case  no  element  of  aban- 
donment of  the  parent  by  the  child,  or  defi- 
ance of  authority  by  the  latter,  and  no  plac- 
ing of  herself  under  the  protection  of  anoth- 
er. The  ruling  in  the  case  of  Toncray  v. 
^Toncray,  supra,  is  not  in  point.  There  the 
suit  was  by  a  pure  volunteer,  and  some  of 
the  elements  Just  noted  appeared. 

[4]  We,  therefore,  are  of  opinion  that  In 
the  circumstances,  showing  only  a  partial 
emancipation  and  the  assent  of  the  father  to 
an  operation  being  performed,  there  arose  a 
promise  on  his  part  to  pay,  implied  by  law. 

The  proper  result  was  reached  by  the  Court 
of  Civil  Appeals,  and  its  Judgment  Is  af- 
firmed. 


PATTERSON  et  al.  v.  WASHINGTON  OOUN- 

TI  et  al. 
(Supreme  Court  of  Tennessee.    Sept.  30,  1916.) 

1.  PiXADiNO  «=»214(8)—DEMtTBBER— Effect. 

In  a  suit  to  enjoin  a  tax  assessment  made  by 
the  county  court,  an  allegation  of  the  complaint 
that  the  April  term  was  the  regular  time  for 
tnaking  the  annual  workhouse  levy,  being  a  ques- 
tion of  fact  to  be  proven  and  not  a  question  of 
law,  was  admitted  by  demurrer,  and  the  ddFend- 
ants  were  bound  thereby. 

PSd.    Note. — For    other    cases,    see   Pleading, 
Cent.  Dig.  §g  630-532 ;   Dec.  Dig.  <8=s»214(3).] 

2.  HiGHWATB  <S=»127(1)— Taxes— Levy— Stat- 
trnE. 

Under  Priv.  Acts  1915,  c.  677,  authorizing 
thecoonty  court  of  Washington  county  to  levy  a 
special  tax  for  the  purpose  of  grading  and  ma- 


cadamicing  public  roads  of  the  county,  but  i>ro- 
viding  that  said. levy  shall  not  be  made  until  aft- 
er an  election  under  the  laws  of  the  state,  au- 
thorizing the  levy  by  a  majority  of  the  ijualifled 
voters  voting,  but  providing  that  the  said  court 
may  make  said  levy  if  the  election  is  not  held 
before  the  next  regular  time  before  making  the 
annual  workhouse  levy,  where  an  election  was 
advertised  in  December,  the  next  regular  time 
for  making  the  annual  workhouse  levy  being  the 
April  term,  the  county  court  was  without  au- 
thority to  make  the  levy  at  the  January  term. 

(Ed.   Note.— For   other  cases,   see  Highways, 
Cent.  Dig.  i  384;  Dec.  Dig.  «=>127(1).] 

3.  HiOHWATS   ®=>122— TASEs^-OoiTSTrruTiON- 

AIi  PBOVISIONS— LEaiSLAXIVB  AtrXBOBITT. 

Priv.  Acts  1915,  c.  677,  is  authorized  by 
Const  art.  2,  g  29,  providing  that  the  Gener^ 
Assembly  shall  have  power  to  authorize  the  sev- 
eral counties  and  incorporated  town  of  this  state 
to  impose  taxes  for  county  and  corporation  pur> 
poses,  respectively,  in  such  manner  as  shall  be 
prescribed  by  law,  and  all  property  shall  be  tax- 
ed according  to  this  value,  upon  the  principles 
established  in  regard  to  state  taxation. 

[Ed.   Note.— For  other  cases,    see   Highways, 
Cent  Dig.  |§  380,  393;  Dec.  Dig.  <8=»122.1 

4.  CoHBTnrcxioirAL  Law  «s3l5  —  Constitu- 

TIONAI.  PBOVISIONS  —  BULSS  OF  CONBTBUO- 
TION. 

Constitutions  must  be  construed  as  a  whole, 
and  no  part  should  be  given  a  construction  which 
is  repugnant  to  expressed  authority  contained  in 
another  part. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {  9 ;  Dec.  Dig.  ®=»16.] 

6.  HioHWATB  i&=3l22— Taxes— Loan  of  Gbbu-   / 

IT — CONBTITUTIONAI.  PBOVISIONS. 

Const  art  2,  g  29,  forbidding  counties,  cities, 
etc.,  from  lending  credit  to  any  person,  company, 
etc.,  except  after  an  election  held  by  the  qualified 
voters,  and  the  assent  of  three-fourths  of  the 
votes  cast  has  no  application  to  Priv.  Acts  1915, 
c.  577,  which  provides  for  local  taxation  for  cor- 
poration purposes  and  not  for  the  lending  of 
credit  to  a  private  enterprise. 

[Ed.   Note.— For  other  cases,   see   Highways, 
Cent  Dig.  g§  380,  393;  Dec.  Dig.  «=9l22.] 

6.  HlonWATS       ®=»122— SXATnTES— CONSTBtTO- 

TION— Kkpcgnancy. 
A  second  proviso  of  Priv.'  Acts  1916,  c.  577, 
authorizing  the  county  court  to  make  a  levy  in 
event  the  election  is  not  held  before  the  next  reg- 
ular time  of  making  the  annual  workhouse  Jevy, 
is  not  repugnant  to  the  preceding  provision  of 
the  statute,  providing  that  the  levy  under  the  act 
cannot  be  made  until  an  election  shall  have  been 
held  and  the  levy  authorized  by  a  majority  vote 
of  the  qualified  voters  voting,  where  it  appears 
that  ihe  regular  time  for  making  the  annual 
workhouse  levy  was  at  the  April  term  of  the 
county  court. 

[Ed.  Note.— For   other  cases,   see   Highways, 
Cent  Dig.  {{  380,  393 ;  Dec.  Dig.  <8=>122.] 

7.  Highways  «=>127(1)  —  Taxes  —  Election 
— ^Attempt  to  Defeat  Election. 

In  an  action  to  enjoin  the  assessment  of  a 
county  tax,  where  the  demurrer  to  the  complaint 
admits  that  certain  members  of  the  county  court, 
and  its  officers  and  friends,  sought  to  defeat  the 
calling  of  an  election  under  Priv.  Acts  1915,  c. 
577,  and,  failing  in  that,  acted  before  the  eleo- 
ti<m  could  be  held,  the  county  court  is  not  in  a 
position  to  predicate  any  right  upon  an  election 
not  having  been  held. 

[Ed.   Note.— For  other  cases,  see  Highways. 
Cent  Dig.  |  384 ;   Dec.  Dig.  «=9l27(l).] 

Appeal  from  Chancery  Court,  Washington 
County;   Hal  H.  Haynes,  Chancellor. 
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Suit  for  injunction  by  Alexander  Patter- 
son and  others  against  Washington  County 
and  others.  Prom  a  judgment  overruling  a 
demurrer  to  the  bill,  the  defenSants  appeal. 
Alllrmed. 


Sc,  Toung,  of  Jonesboro,  Susong  & 
Biddle,  of  Greenerllle,  and  Dlrlne  &  Gulnn, 
of  Johnson  City,  for  appellants.  Harr  ft  Bur- 
row, A.  R.  Johnson,  and  Lee  F.  Miller,  all  of 
Johnson   City,   for   appellees. 

L>ANS1>EN,  J.  The  bill  in  this  case  was 
filed  by  coniplainants  as  citizens  and  taxpay- 
ers of  Washington  county,  for  the  purpose 
of  enjoining  an  assessment  of  75  cents  on 
the  $100  worth  of  taxable  property,  levied 
by  the  county  court  in  that  county  for  road 
purposes. 

The  bill  was  demurred  to,  assigning  30 
odd  grounds  of  demurrer.  '  The  chancellor 
overruled  the  demurrer,  and  in  his  discretion 
allowed  an  appeal  to  this  court.  He  consid- 
ered only  two  questions  wbiCb  he  deemed 
conclusive  of  the  entire  case:  and,  as  we 
agree  with  him  upon  those  points,  we  will 
confine  our  decision  to  them.  The  matters 
In  controversy  arose  in  this  wise: 

The  Legislature,  by  chapter  577,  Private 
Acts  1915,  provided: 

"That  the  county  court  of  Washington  county 
shall  levy  a  special  tax  not  exceeding  $1.00  ou 
every  one  hundred  dollars  of  taxable  property  in 
said  county  for  the  purpose  of  grading  and  ma- 
cadamizing the  public  roads  in  said  county,  but 
in  no  event  shall  said  levy  be  made  by  said  coun- 
ty court,  until  an  election  shall  have  been  held, 
under  the  laws  of  the  state  of  Tennessee,  in  said 
Washington  county,  and  said  levy  by  the  county 
court  of  said  county  shall  have  been  authorized 
by  a  majority  vote  of  the  qualified  voters  of  said 
county,  voting  at  said  election,  the.  said  election 
to  be  held  by  the  election  commissioners  of 
Washington  county,  upon  notice,  and  observance 
of  the  requirements  applicable  to  general  elec- 
tions: Provided  further,  however,  that  nothing 
in  this  act  shall  be  construed  to  impair  the  valid- 
ity of  the  workhouse  levy  heretofore  imposed  by 
the  county  court  of  Washington  county  at  the 
April  term,  1915;  as  the  provisions  of  this 
amendment  are  not  intended  to  apply  to  this 
levy ;  and  provided  further,  that  said  court  may 
malce  said  levy  in  the  event  the  election  is  not 
held  before  die  next  regular  time  for  making  the 
annual  workhouse  levy." 

The  election  commissioners,  as  commanded 
by  the  foregoing  act,  advertised  an  election 
to  be  held  in  accordance  with  its  provisions 
on  the  25th  of  March,  1916.  Pending  this 
advertisement,  and  before  an  election  was 
faeld,  the  county  court  met  at  Its  regular 
January  term  and  made  the  levy  complained 
of.  At  the  same  session  of  the  L«gi8lature 
an  act  was  passed,  authorizing  Washington 
county  to  submit  to  the  voters  of  the  county 
the  qnestion  of  issuing  bonds  for  grading 
and  macadamizing  the  public  roads  of  the 
county  in  the  sum  of  $425,000.  An  election 
was  held  under  the  provisions  of  this  act  on 
December  18,  1915,  and  the  bonds  were  re- 
jected. Certain  members  of  the  county 
court,  its  otlicers  and  friends,  used  their  in- 
fluence with  the  election  commisslonerg  to 


prevent  the  calling  of  an  election  on  the  ques- 
tion of  tax  levy  after  the  bond  proposition 
last  referred  to  was  voted  down.  The  elec- 
tion called  for  March  25, 1916,  was  held,  and 
the  proposition  to  levy  the  taxes  referred  to 
in  the  act  of  the  Legislature  was  rejected. 

The  bill  charges  that  the  regular  time  for 
making  the  annual  workhouse  levy  was  at 
the  April  term  of  the  county  court  and  that 
this  term  had  been  so  established  by  a  coarse 
of  conduct  by  the  county  court  for  eight  or 
ten  years  and  it  was  referred  to  by  the  Legls- 
latare  as  the  next  "regular"  time  for  making 
the  annual  workhouse  levy. 

[1,2]  Aa  the  case  Is  before  us  upon  the 
bill  and  demurrer,  the  allegations  of  the 
bill  that  the  county  court,  by  a  course  of 
conduct,  had  established  the  April  term  as 
the  regular  time  for  making  the  annual 
workhouse  levy.  Is  admitted  as  true,  and  as 
this  is  a  fact  to  be  proven  and  not  a  qnes- 
tion of  law  to  be  decided,  the  defendants  are 
bound  thereby.  This  being  established  by  the 
bill  and  demurrer,  it  follows  as  a  conse- 
quence that  the  county  court  was  without  au- 
thority to  make  the  levy  at  the  January 
term.  In  addition,  the  allegations  of  the 
bill  show  that  the  county  court  so  under- 
stood the  matter.  It  Is  said  that  members 
of  that  court,  its  ofilcers  and  friends,  sought 
to  prevent  an  election  being  held  under  the 
terms  of  the  act  This  election  was  adver- 
tised in  December  before  the  levy  was  made. 

[3, 4]  We  think  the  legislative  enactment, 
under  which  the  county  court  was  acting, 
is  valid.  This  statute  does  not  fall  under  the 
clause  of  the  Constitution  considered  in 
Wright  V.  Cunningham,  115  Tenn.  445,  91  S. 
W.  298.  It  is  governed  by  article  2,  {  29, 
which  provides  that: 

"The  General  Assembly  shall  have  power  to 
authorize  the  several  counties  and  incorporated 
towns  in  this  state,  to  impose  taxes  for  coun^ 
and  corporation  purposes  respectively,  in  such 
manner  as  shall  be  prescribed  by  law;  and  all 
property  shall  be  taxed  according  to  its  value, 
upon  the  principles  established  in  regard  to  state 
taxation." 

The  foregoing  is  direct  authority  to  the 
Legislature  to  authorize  the  counties  and 
Incorporated  town  of  this  state  to  impose 
taxes  for  roads  and  other  county  and  cor- 
poration purposes  in  "such  manner  as  shall 
be  prescribed  by  law."  The  law  under  con- 
sideration prescribes  that  an  election  shall 
be  held  in  the  county  under  the  election  laws 
of  the  state  before  the  county  court  shall 
have  power  to  make  the  levy.  This  condi- 
tion is  certainly  not  obnoxious  to  the  clause 
of  the  Constitution  under  consideration,  and, 
not  being  so,  it  could  not  be  obnoxious  to  any 
other  clause  of  the  Constitution.  Constitu- 
tions must  be  construed  as  a  whole,  and  no 
part  should  be  given  a  construction  which 
is  repugnant  to  expressed  authority  contained 
in  another  part  The  framers  of  that  in- 
strument evidently  deemed  that  in  mattefS  of 
local  taxation  for  county  and  corporation 
purposes,  it  would  be  wise  for  the  Legislature 
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to  have  a  broad  discretion  in  the  manner  in 
which  it  authorized  the  several  counties  and 
incorporated  towns  to  levy  them. 

The  wisdom  of  this  is  well  illustrated  by 
the  case  under  consideration.  It  is  shown 
that  the  people  and  taxpayers  of  Washington 
county  have  definitely  declined  to  tax  them- 
selves for  the  purpose  of  grading  and  ma- 
cadamizing its  roads,  nevertheless  the  county 
court  saw  proper  to  levy  a  road  tax  ef  76 
cents  on  the  $100  of  taxable  value  in  spite 
of  the  expressed  popular  will.  It  is  not  a 
question  here,  and  was  not  with  the  county 
court,  of  the  expediency  of  building,  or  the 
Talue,  of  good  roads.  Under  our  Constitu- 
tion the  Legislature  bad  power  and  did  au- 
thorize the  county  to  impose  the  taxes  only 
upon  ascertainment  of  the  popular  will. 

[6]  We  do  not  think  that  the  subsequent 
clause  in  the  Constitution,  forbidding  coun- 
ties, dtles,  or  towns  from  lending  their  cred- 
it to  any  person,  company,  association,  or 
coiporation,  except  upon  an  election  to  be 
first  held  by  the  qualified  voters  of  such 
county,  city,  or  town,  and  the  assent  of 
three-fourths  of  the  votes  cast  at  said  elec- 
tion, has  any  application  to  the  question  un- 
der consideration.  Ibis  is  a  question  of 
local  taxation  for  corporation  purposes.  The 
clause  last  referred  to  Inhibits  the  lending 
of  credit  to  a  private  enterprise  except  upon 
an  election  to  be  held  under  its  provisions. 
The  two  questions  are  not  anomalous. 

[•]  It  Is  next  said  that  what  is  called  the 
second  proviso  of  the  act  under  consideration 
la  repugnant  to  the  first  proviso  and  renders 
ft  void.  What  is  meant  is  that  the  levy,  un- 
der the  act,  cannot  be  made  until  an  elec- 
tion shall  have  been  held  and  the  levy  au- 
thorized by  a  majority  vote  of  the  qualified 
voters  of  the  county  voting  at  the  election. 
Still  the  same  act  authorises  the  county 
court  to  make  the  levy  in  the  event  the 
election  is  not  held  before  "the  next  regular 
time  for  making  the  annual  workhouse  levy." 
As  previously  stated,  the  bill  charges  that  the 
regular  time  for  making  the  annual  work- 
house levy,  established  by  the  county  couit 
through  a  course  of  action  for  eight  or  ten 
year's,  was  at  the  April  term.  We  should 
construe  the  act  so  as  to  permit  all  of  its 
terms  to  stand.  If  possible.  When  considered 
in  the  light  of  the  fact  just  stated,  as  charg- 
ed in  the  bill,  there  is  no  real  repugnance  in 
tbe  two  provisos.  The  first  proviso  is  that 
the  county  court  shall  not  make  the  levy 
until  the  election  provided  for  is  held,  un- 
less such  election  is  not  held  before  the  April 
term  of  that  court,  and  in  that  event,  it  may 
make  the  levy.  We  think  the  act  v:an  be 
given  this  construction,  and  It  is  our  duty 
to  do  so  where  it  can  be  reasonably  recon- 
ciled with  its  own  terms  and  the  legislative 
will  given  effect 

[7]  In  addition  to  what  baa  Just  been  said 
the  county  court  is  not  in  a  position  to  pred- 
icate any  right  upon  an  election  not  having 


been  held.  The  bill  charges  that  certain 
members  of  that  court,  and  its  officers  and 
friends,  sought  to  defeat  the  calling  of  an 
election,  and,  failing  in  that.  It  made  the 
levy  at  Its  January  term,  before  an  election 
could  be  held.  It  certainly  would  not  be 
Just  to  say  that  the  county  court  could  ei- 
ther defeat  an  election  or  act  in  advance  of 
an  election  and  then  predicate  a  right  upon 
the  fact  that  the  Section  had  not  been  held 
before  it  acted.  So  we  are  of  the  opinion 
that  as  the  case  comes  to  us,  the  legislative 
enactment  called  in  question  is  valid,  and 
was  properly  construed  by  the  chahcellor. 
We  also  think  that  under  the  bill  and  de- 
murrer, the  regular  term  for  making  the 
workhouse  levy  referred  to  in  the  act  of  the 
Legislature  was  at  the  April  term,  and  that 
the  levy  made  by  the  county  court  at  the  pre- 
ceding January  term  was  premature  and 
void.  It  results  that  the  decree  of  the  chan- 
cellor is  affirmed,  with  costs. 


McMillan  v.  American  suburban 

CORP. 

(Supreme  Court  of  Tennessee.     Oct.  14,  1916.) 

1.  Ganckixahon   of  Instbuuents   ®=^3  — 
■Gkounds— Mattes  of  Right. 

The  equitable  remedy  of  rescission  is  not 
one  enforceable  as  a  matter  of  right,  and  the 
court  should  not  award  it  in  cases  where  some 
such  element  as  actual  fraud,  accident,  mistake, 
or  insolvency  does  not  appear,  even  though  the 
circumstances  are  such  that,  were  the  contract 
still  executory,  the  court  would  grant  the  re- 
lief. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  U  1,  5;  Dec.  Dig. 
<8ss>3.] 

2.  Canceixation  of  Irstbuiointb  ^=>7— Re- 

SCISSIOH    OF    EXEOTTTBD    CONTRACT — BBBACH 

OF  Covenant. 
Where  land  was  sold  on  the  inBtallment  plan, 
the  vendor  giving  bond  to  execute  a  deed  on  com- 
pletion of  payments,  which  bond  contained  a 
guaranty  that  the  vendor  would  lay  water  mains 
and  sewers,  and  the  buyer  completed  payments 
and  went  into  possession,  the  vendor  executing 
a  deed,  from  which  it  omitted  the  guaranty, 
having  failed  to  lay  the  water  mains,  the  buyer 
could  not  have  rescission  of  tiie  contract  in 
equity,  but  was  left  to  her  legal  remedy  for  dam- 
ages for  the  breach;  the  contract  being  executed. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {  6;  Dec.  Dig.  ®=97.] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty ;   Will  D.  Wright,  Judge. 

Suit  by  Mrs.  A.  B.  McMillan  against  the 
American  Suburban  Corporation.  From  a  de- 
cree for  plaintiff,  defendant  appeals.  Re- 
versed, and  bill  of  complaint  dismissed. 

Reuben  L.  Cates,  of  Knoxville,  for  appel- 
lant A.  O.  Grimm,  of  Knoxville,  for  appel- 
lee. 

WILLIAMS,  J.  The  bill  of  complaint  is 
one  praying  for  the  rescission  of  a  contract 
in  relation  to  realty. 

Defendant  company   is   the   owner  of  a 
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tract  of  about  100  acres  of  land  in  the  sub- 
urbs of  KnoxvlUe,  whlcb  in  1006  It  sub- 
divided into  blocks  and  lots,  giving  the  addi- 
tion the  name  of  "Piedmont  Place,"  and  put 
the  property  on  the  market  for  sale  on  the 
Installment  plan.  The  method  of  business 
was  to  take  from  those  proposing  to  pur- 
chase a  written  application,  and  in  the  event 
of  acceptance  by  the  company  It  executed  a 
contract  to  convey  or  "bond  for  deed." 

Ck>mplainant  in  December,  1906,  purchased 
fi  lot  in  the  subdivision  at  the  price  of  $500, 
and  in  the  application  signed  by  her,  and 
also  in  the  contract  for  deed  signed  by  the 
company,  there  were  inserted  certain  restric- 
tions in  favor  of  the  vendor  company  and  the 
following  guaranties  in  favor  of  the  pur- 
chaser: 

"The  American  Suburban  Corporation  guaran- 
tees the  followiDg  improvements: 

"A — That  the  streets  and  sidewalks  on  the 
property  will  be  graded  and  shade  trees  planted. 

"B— That  cranolithic  sidewalks  will  be  laid  in 
front  of  the  Tot  herein  named. 

"C— That  water  pipes  will  be  laid  in  Piedmont 
Place.- 

In  January,  ISll,  complalnimt  completed 
her  payments,  and  at  that  time  received  a 
deed  from  the  corporation  which  incorporat- 
ed the  restrictive  conditions  in  favor  of  the 
company,  but  omitted  any  reference. to  its 
guaranties.  Complainant  surrendered  the 
contract  for  conveyance  at  the  same  time. 

Prior  to  the  institution  of  this  suit '  the 
company  had  spent  18,826  in  grading  streets 
and  sidewalks  and  In  planting  shade  trees. 
A  sidewalk  was  laid  in  front  of  complainant's 
lot  as  well  as  in  other  parts  of  the  property. 

At  the  date  the  suit  was  brought  water 
pipe  lines  were  not  laid,  but  in  the  summer 
of  1912,  following  suit  and  before  final  de- 
cree in  the  canse,  water  lines  were  laid  at 
a  cost  of  $4,548.  Prior  to  that,  however,  com- 
plainant had  been  insisting  on  the  laying 
of  the  water  lines,  but  without  success.  The 
bill  was  filed  May  24,  1012,  praying  for  re- 
scission. 

The  cases  are  not  numerous  that  deal  with 
the  right  of  a  vendee  to  rescind  an  execu- 
tory contract  for  the  sale  of  land  because  of 
the  vendor's  breach  of  a  covenant  or  guar- 
anty to  make  improvements.  This  fact  is 
commented  on,  and  the  decisions  collated 
in  a  note  to  Crampton  v.  McLaughlin  Realty 
Co.,  51  Wash.  525,  99  Pac.  586,  21  L.  R.  A. 
(N.  S.)  823.  In  that  case  it  was  held  that 
a  vendee  of  real  property  cannot  rescind  be- 
cause of  the  vendor's  breach  of  his  covenant 
to  lay  sidewalks  and  pavements  and  put  in 
water  mains  and  sewers,  where  such  cove- 
nant is  one  of  several  relating  to  building  re- 
strictions, etc.,  on  the  theory  that  the  cove- 
nant was  to  be  deemed  an  independent  one, 
and,  therefore,  that  the  vendee's  remedy  for 
Its  breach  was  an  action  for  damages. 

The  decision  was,  in  part,  rested  on  the 
authority  of  American  Emigrant  Co.  v.  Adams 
County,  100  tT.  S.  61,  25  L.  Ed.  563,  which 
involved  a  covenant  by  the  vendor  to  drain 


the  land  sold.    In  an  action  to  rescind,  the 
court  in  the  last-mentioned  case  said; 

"The  allegations  of  the  bill,  to  the  effect  that 
the  emigrant  company  has  not  fulfilled  its  en- 
gagements with  respect  to  the  drainage  and  set- 
tlement of  the  land,  rest  in  covenant  merely,  and 
afford  no  ground  for  avoiding  the  contract. 
Where  covenants  are  mutual  and  dependent,  the 
failure  of  one  party  to  perform  absolves  the 
other,  and  authorizes  him  to  rescind  the  contract. 
But  here  the  contract  was  largely  carried  into 
execution  soon  after  its  inception.  The  engage- 
ments of  the  appellants  to  introduce  settlers 
and  thelike  were  to  be  performed  in  the  future; 
and  their  performance  was  not  made  a  condition, 
but,  as  before  stated,  rested  in  covenant.  In 
case  of  a  breadi,  they  would  lay  the  foundation 
of  an  action,  but  nothing  more." 

.See,  also.  Fountain  v.  Semi-Tropic,  etc,  Co., 
99  Cal.  677,  34  Pac.  407. 

A  tew  decisions  on  the  point  have  appeared 
since  the  date  of  the  note  referred  to. 

In  Cheney  v.  Bierkamp,  68  Colo.  321,  145 
Pac.  691,  the  breach  relied  on  was  of  an 
agreement  to  raise  the  level  of  laterals,  for 
irrigation  purposes,  on  the  realty  sold.  The 
purchase  price  of  the  land  was  $2,500,  and 
the  cost  of  raising  the  laterals  was  about 
$75.  The  court  held  that  the  agreement  in 
'respect  to  the  lateral  was  not  an  essential 
part  of  the  consideration  or  a  dependent 
covenant,  but  a  minor  detail,  distinct  and 
separable  from  the  principal  agreement,  and 
that  the  proper  remedy  was  not  rescission, 
but  an  action  fwr  damages  on  breach.  The 
purchaser  had  gone  into  possession  of  the 
property. 

In  Tennant  Land  Co.  r.  Nordeman,  148 
Ky.  361,  146  S.  W.  766,  the  covenant  was  to 
construct  a  sewer,  water,  and  gas  mains, 
with  connections  to  the  property  lines,  con- 
crete sidewalks  and  curbing  and  a  modem 
asphalt  roadway.  There  was  a  failure  aa 
to  all  features  foxsept  the  sidewalks.  The 
court  held  that  a  case  for  rescission  was 
made. 

In  Laser  v.  Forbes,  105  AA.  166,  160  S. 
W.  691,  the  agreement  on  the  part  of  the 
vendor  was  to  grade  and  lay  sewer  pipes  in 
front  of  the  property  and  hwUd  cement  side- 
walks along  its  street  line.  After  paying 
seven  monthly  installments  of  the  purchase 
price,  the  vendee  elected  to  rescind.  '  The 
court,  after  commenting  on  the  facts  that 
the  contract  was  entirely  executory  and  that 
plaintiflT  had  never  be«i  unit  In  possession 
of  the  property,  said: 

"Under  tiiese  circumstances,  w«  are  of  opinion 
that  the  breach  by  defendant  of  this  material 
provision  of  the  contract  entitled  the  plaintiff  to 
rescind  his  purchase  and  to  recover  the  money 
paid  thereon  as  for  money  bad  and  received." 

In  our  opinion  these  more  recent  cases 
announce  the  better  doctrine  as  regards  exec- 
utory contracts.  An  agreement  to  lay  water 
or  sewer  lines  to  a  lot  are  to  be  deemed  ma- 
terial inducements,  so  affecting  the  consid- 
eration as  to  be  of  the  essence  of  the  con- 
tract of  sale.  It  is  not  to  be  regarded  as  a 
minor  detail.  Independent  of  or  separable 
from  the  agreement  whereby  the  vendor 
agreed  to  selL    The  sale  of  the  lot  without 
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conhectton  ^tb  such  lines  would  not  be  con- 
templated, In  all  likelihood.  The  test  for 
rescission  te  the  mateilallty  of  the  covenant 
to  improve,  In  the  given  case,  rather  than  any 
metaphysical  notion  touching  the  mutuality 
or  dependency  of  covenants. 

[1,  2]  It  does  not  follow,  however,  that  a  re- 
scission was  properly  awarded  In  this  case, 
the  contract  here  Involved  being  an  execnted 
one.  The  vendee  had  completed  her  pay- 
inents,  taken  a  deed  and  gone  into  possession. 
The  above  cases  relate  to  executory  contracts, 
save  Tennant  Land  Co.  v.  Nordeman,  in 
which  the  facts  closely  parallel  those  of  the 
Instant  case.  The  court's  attention  in  that 
case  apparently  was  sot  directed  to  the  dl8» 
tinctlon;  no  comment  ot  tbe  court  discloses 
that  it  was  In  mind. 

As  has  been  well  said,  the  power  of  a  court 
of  equity  to  decree  the  rescission  of  an  exe- 
cuted ctmtract  and  order  its  surrender  for 
cancellation  is  one  of  the  most  delicate  pow- 
ers it  Is  ever  called  upon  to  exercise.  The 
equitable  remedy  of  rescission  is  not  <»e  en- 
forceable as  a  matter  of  right,  and  the  court 
should  not  award  it  In  case  where  some  such 
element  as  actual  fraud,  accident,  mistake 
or  Insolvency  does  not  appear  to  Justify  It. 
This  Is  true  even  though  the  drcumstances 
are  such  that  were  the  contract  still  execu- 
tory, the  court  would  grant  that  relief.  The 
vendee  is  left  to  resort  to  his  legal  remedy 
for  damages  for  the  breach. 

It  cannot  be  claimed  on  this  record  that 
the  contract  of  sale  was  Induced  by  fraud 
or  mistake,  or  that  the  vendor  company  is  in- 
solvent. 

If  there  has  been  a  failure  to  cause  wa- 
ter lines  to  be  laid,  such  as  the  contract  calls 
for  to  serve  the  contract  purpose,  the  situa- 
tion is  to  be  likened  to  one  of  a  partial  de- 
ficiency In  the  thing  purchased.  In  such 
case  the  vendee  in  possession  under  an  exe- 
cuted contract  Is  remitted  to  his  legal  rem- 
edy. Land  Co.  v.  HIU,  87  Tenn.  689, 11  &  W. 
797,  and  cases  cited. 

In  car  opinion  the  Court  of  Civil  Appeals 
was  in  error  In  decreeing  a  rescission.  Re- 
versed, and  the  bill  of  complaint  dismissed. 


THOMAS  V.  STATE. 
(Supreme  Court  of  Tennessee.     Oct.  14,  1916.) 

1.    ANntAI.S    €=S»50(1)  —  OONSTITtJTlOWAL   I/AW 

^=9208(5)— Class  Legislation— Counties— 

PopoLATiON— Stock  Law. 
Priv.  Acts  1911,  c.  49,  |§  1,  6,  enacted  to 
prevent  live  stock  from  running  at  large  in 
counties  having  a  population  of  not  less  than 
13,500  and  not  over  13.640,  according  to  the 
federal  census  of  1910,  and  to  prevent  the  neces- 
sity of  fencing  lend  in  counties  affected,  making 
the  owner  of  such  stock  liable  for  all  damages 
done  to  the  property  of  other  persons  while 
ruDning  at  large,  giving  them  a  lien  on  the 
stock  doing  tl^  damage,  and  the  right  to  im- 
pound it,  and  making  any  violation  a  misde- 
meanor punishable  by  fine,  declaring  that  noth- 
ing tberein   should  repeal  the  Railway  Fence 


and  Stock  Law,  was  not  partial  or  dags  legis- 
lation in  violation  of  the  Constitution,  since 
the  counties  were  properly  subjected  to  the  pop- 
ulation classification  basis. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Di^.  «  148,  156;  Dec.  Dig.  ^soSOa); 
Constitutional  Law,  Cent  Dig.  {  649 ;  Dec.  Dig. 
«=>208(6).] 

2.  CONSTITUTIOHAI,   IiAW    iQ.   '10     CLASS   Isu- 
ISLATION  —  pBESUUFnON   OF  BSASONABIiB- 

KESS. 

Such  enactment,  being  under  the  police  pow-  - 
er  of  the  state,  was  within  the  rule  that,  if 
any  state  of  facts  can  be  reasonably  conceived 
that  will  sustain  such  a  classification,  it  will 
be  assumed  to  have  existed  when  it  was  enacted, 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  46;  Dec.  Dig.  <8=»48; 
SUtutes,  Cent.  Dig.  {  66.] 

3.  Statutbb  <g=>107(5)— TiTM  and  Subject- 

MaTTKE— CoNSTirOTIONAL  PROVISIONS. 

Such  act  did  not  violate  Const,  art  2,  {  17, 
providing  that  an  act  shEdl  embrace  but  one 
subject  expressed  in  the  title,  since  the  matters 
contained  in  sections  2-5,  relating  to  liability 
for  damages,  to  a  lien  and  impounding,  and  to 
a  fine  on  conviction,  are  merely  incidental  to 
the  subject  expressed  in  the  title,  and  therefore 
fall  within  it 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §$  126,  126;  Dec.  Dig.  iS=»107(5).] 

4.  Cbihinal  Law  ®=»304(6)  —  Judicial  No- 
tice— Population  of  Countt. 

In  a   prosecution   under   such   statute,   the 

court  would  take  judicial  notice  that  a  county 

fell  within  the  population  limits  fixed  by  the  act 

[Ed.    Note. — For    other    cases,    see    Crimiual 

Law   Cent  Dig.  $J  705,  2961% ;   Dec.  Dig.  <g=s>      . 

Error  to  Circuit  Court,  Loudon  County; 

5.  0.  Brown,  Judge. 

H.  L.  Tliomas  was  convicted  of  a  violation 
of  the  statute  enacted  to  prevent  live  stock 
from  running  at  large  in  certain  counties, 
and  he  brings  error.    Affirmed. 

J.  E.  Cassady,  of  Loudon,  fOr  plaintiff  in 
error.  Wm,  H.  Swiggart,  Jr.,  Asat  Atty. 
Oen.,  for  the  State. 

NEIL,  C.  J.  The  plaintiff  In  error  was 
indicted  and  convicted  of  the  violation  of 
chapter  49  of  the  (so-called)  Private  Acts  of 
1911.  He  has  appealed  and  assigned  errors. 
The  statute  reads  as  follows: 

"An  act  entitled  an  act  to  prevent  live  stock 
from  running  at  large  in  counties  in  this  state 
having  a  population  of  not  less  than  13,500  and 
not  over  13,640  according  to  the  federal  census 
of  1910  or  according  to  any  subsequent  federal 
census,  and  to  prevent  the  necessity  of  fencing 
lands  in  counties  that  are  now  affected  by  this 
act  and  that  may  hereafter  be  affected  by  it. 

"Sec  1.  Be  it  enacted  by  the  General  Assem- 
bly of  the  State  of  Tennessee,  that  in  all  coun- 
ties in  this  state  haviug  a  population  of  not  less 
than  13,500  and  not  more  than  13,6^  according 
to  the  federal  census  of  1910  or  according  to  any 
subsequent  federal  census  it  shall  be  unlawful 
for  any  owner  of  any  horse,  cow,  sheep,  goat,  or 
hog  or  any  other  live  stock  knowingly  to  permit 
the  same  to  run  at  large  within  the  limits  of 
such  counties  within  this  State, 

"Sec.  2.  Be  it  further  enacted,  that  the  owner 
of  live  stock  mentioned  or  included  in  section  1 
of  this  act  shall  be  liable  for  all  damages  done 
to  the  property  of  other  peisons  while  any  ct 
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said  stock  may  be  ninniiiK  at  large  in  said  coan- 
ties. 

"Sec.  3.  Be  it  further  enacted,  that  in  addition 
to  the  owners'  liability  for  the  damage  done  by 
the  live  stock  mentioned  or  induded  in  section  1 
of  this  act,  the  party  damaged  shall  have  a  lien 
on  the  animals  doing  the  damage,  and  may  en- 
force said  lien  by  attachment  as  landlord  for 
rent. 

"Sec.  4.  Be  It  further  enacted,  that  any  per- 
son or  persons  upon  whose  lands  such  live 
stock  shall  be  found  running  at  large  shall  have 
the  right  to  take  up  and  confine  them,  giving 
same  reasonably  good  food  and  attention,  ana 
shall  be  entitled  to  a  reasonable  compensation 
for  same,  and  shall  have  and  is  hereby  given  a 
lien  upon  said  stock  for  same. 

"See.  6.  Be  it  further  enacted,  that  any  person 
violating  this  act  shall  be  guilty  of  a  misdemean- 
or, and  on  conviction  shall  be  fined  not  less  than 
$5  nor  more  than  $15. 

"Sec.  6.  Be  it  further  enacted,  that  nothing 
in  this  act  shall  operate  to  annul  or  repeal  the 
railway  fence  and  stock  law. 

"Sec  7.  Be  it  further  enacted,  that  this  act 
take  effect  from  and  after  its  passage,  the  public 
welfare  requiring  It." 

It  Is  insisted  that  the  act  is  unconstitu- 
tional for  the  reasons  below  stated. 

[1]  1.  It  is  contended  that  it  Is  partial  or 
class  legislation  in  violation  of  the  Ck>nstlta- 
tion.  This  contention  is  fully  met  and  over- 
thrown by  the  cases  of  Peterson  v.  State, 
104  Tenn.  127,  66  S.  W.  834;  Archibald  v. 
CTark,  112  Tenn.  533,  82  S.  W.  310;  Murphy 
V.  State,  114  Tenn.  531,  86  S.  W.  711;  Hall 
v.  State,  124  Tenn.  235,  137  S.  W.  500. 

Sutton  V.  State,  90  Tenn.  696,  36  S.  W. 
697,  33  L.  R.  A.  589,  is  cited  as  an  authority 
In  opposition.  This  Is  a  mistaken  view.  The 
legislation  there  considered  was  held  uncon- 
stitutional, thongh  rested  on  a  population 
basis,  because  the  latter  was  confined  merely 
to  the  census  of  1890,  omitting  a  reference  to 
any  subsequent  census  that  might  be  taken. 

In  this  connection,  we  should  state  that  we 
are  also  mindful  of  the  very  recent  case  of 
State  V.  Turnpike  Co.,  133  Tenn.  416,  181  S. 
W.  682.  The  substance  of  that  case  is  that 
the  population  basis  cannot  be  used  as  a 
mask  for  the  purpose  of  confining  laws  in- 
herently general  to  a  special  county  of  the 
state,  or  for  Imposing  restrictions  likewise 
inherently  general  upon  the  property  of  citi- 
zens within  a  special  county.  This  asi)ect 
of  the  subject  is  further  illustrated  by  the 
case  of  Fleming  v.  Memphis,  126  Tenn.  331, 
148  S.  W.  1057,  42  L.  R.  A.  fS.  S.)  493,  Ann. 
Cas.  1913D,  1306.  It  was  thtre  held  that  a 
special  municii)al  corporation  could  not  be 
exonerated  from  Its  duty  to  respond  In  dam- 
ages in  an  action  of  tort  for  negligence  com- 
mitted by  it,  leaving  all  other  corporations  of 
the  same  kind  liable  to  snch  general  law. 
Several  illustrations  of  the  same  principle 
are  found  in  Malone  v.  Williams,  118  Tenn. 
390  (see  pages  421,  424-437),  103  S.  W.  798, 
121  Am.  St.  Rep.  1002. 

[2]  Laws  of  the  kind  of  which  the  statute 
we  hare  under  examination  is  an  instance 
as  may  be  seen  from  tlie  citations,  supra, 
have  already  been  held  as  properly  subjected 


to  the  population  datsiflcation  basia.  More- 
orer,  It  may  be  farther  said  that  tbey  belong 
to  the  police  power  of  the  state,  and  the  rule 
in  respect  of  such  matters  is  that,  if  any 
state  of  facts  can  be  reasonably  concelyed 
that  would  sustain  snch  a  classiflcatloo,  it 
will  be  assumed  to  have  existed  when  the 
law  was  enacted.  Motlow  v.  State,  125  Tenn. 
547,  145  S.  W.  177. 

[1]  2.  It  is  urged  that  the  act  la  in  riola- 
tion  of  article  2,  |  17,  of  the  Constltutioa. 
known  as  the  two-subject  clause.  The  objec- 
tion pointed  out  is  based  on  the  matters  con- 
tained in  sections  2,  3,  4,  and  6.  These  mat- 
ters are  merely  Inddental  to  the  subject  ex- 
pressed in  the  dtle,  and  therefore  fall  wltbin 
It.  The  point  is  fully  covered  by  Peterson 
V.  State,  supra. 

[4]  The  point  Is  made  that  there  is  no 
evidence  In  the  record  showing  that  I/>ndon 
county  falls  within  the  population  limit,  con- 
ditioned In  the  act  lliere  was  no  need  to 
introduce  such  proof.  The  court  will  take 
judicial  notice  of  sudi  matters.  1  Jones  on 
Evidence,  |  128  A;  1  Elliott  on  Evidence,  i 
62;  16  C^c.  8T0;  and  see  Ferguson  v.  Tyler, 
184  Tenn.  677,  680,  681,  183  S.  W.  162. 

Finally,  It  Is  insisted  that  the  evidence 
preponderates  against  the  Verdict.  On  the 
contrary,  we  are  of  the  opinion  that  the  ver- 
dict is  fully  sustained  by  the  evidence. 

Let  the  Judgment  be  affirmed. 


STATE   ex  rel.   SCIIEIDIGGEU  v.  CDM- 

MIKGS,  County  Jud^e. 

(Supreme  Court  of  Tennessee.    Oct  14.  1918.> 

1.  Mandauus  «=>3(C)— IssniNO  Wakhant  — 
Compensation  of  WrrwEss— Action. 

Where  the  county  illegally  re-arrested  a  de- 
fendant against  whom  an  execution  for  costs 
had  been  issued,  and  collected  the  costs  by  his 
labor,  a  claim  against  the  county  by  a  state's 
witness  on  the  theory  that  the  case  should  l>e 
treated  as  if  he  voluntarily  paid  the  costs  to  the 
county,  as  he  did  not  resist  arrest,  could  only  be 
presented  by  suit  against  the  county  for  money 
had  and  received  for  the  use  of  the  witness,  and 
not  by  bill  for  mandamus  to  compel  the  county 
judge  to  sign  a  warrant. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {f  32,  33 ;    Dec.  Dig.  <3=»3(6).] 

2.  Witnesses  «=31  —  Co>u>ensatioi(  —  Lia- 
BiLiTr  of  County. 

Under  the  Jarvis  Law  (Acts  1897,  c.  20)  | 
1,  subsec.  3,  providing  that  neither  state  nor 
county  shall  be  liable  to  pay  costs  in  criminal 
cases  where  security  has  Been  accepted  by  offi- 
cer taking  security  and  an  execution  has  after- 
wards been  returned  nulla  bona  as  to  defendants 
and  securities,  but  providing  in  the  second  pro- 
viso that  compensation  and  mileage  of  state  wit- 
nesses required  to  attend  in  a  county  other 
than  that  of  their  residence  or  more  than  five 
miles  from  that  residence  shall  be  paid  as  in 
all  cases  heretofore,  and  Shannon's  Code,  §  7619, 
subsec.  2,  and  section  7621,  providing  that  the 
costs  in  a  case  in  which  a  nolle  prosequi  has 
been  entered  must  be  paid  by  the  county,  where 
the  state  entered  a  nolle  prosequi  and  accepted 
his  bond  for  costs,  a  state's  witness  residing  in 
another  county  more  than  five  miles  from  the 
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eourthoQse  could   recover  his   costs   from   tbe 
county. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  EHg.  i  71:  Dec.  Dif.  «s>81.] 

Certiorari  to  Court  of  Civil  Appeals. 

Mandamus  by  tbe  State  of  Tennessee,  on 
the  relation  of  Jobn  Scbeldlgger,  against  Will 
Cummlngs,  County  Jndge  of  Hamilton  Coun- 
ty, to  compel  the  Issuance  of  a  warrant  for 
cost&  From  a  Judgment  of  the  Court  of 
Civil  Appeals,  affirming  a  judgment  overrul- 
ing a  demurrer  to  the  bill,  and  remanding  the 
case  for  answer  and  further  proceedings,  the 
respondent  brings  certiorari.    Affirmed. 

Sam  E.  WUtaker,  of  Chattanooga,  for 
Tdator.  Ford  &  Tannell,  of  Chattanooga,  for 
respondent. 

irBXL,  O.  3.  This  was  a  blU  filed  In  the 
chancery  court  of  Hamilton  county  for  man- 
damus to  compel  the  county  Judge  to  issue 
a  warrant  for  costs  alleged  to  be  due  the 
relator.  There  was  a  demurrer  to  the  bill, 
statins  several  grounds,  the  substanae  of 
whldi  was  that  the  bill  showed  no  merits, 
^e  chancellor  overruled  the  demurrer,  and 
his  decree  was  affirmed  by  the  Court  of  Civil 
Appeals.  Tbe  case  was  then  brought  to  us 
by  tbe  writ  of  certiorari.  We  think  that  the 
Judgment  of  the  two  courts  mentioned  was 
correct,  and  must  be  affirmed. 

It  appears  from  the  allegations  of  the  bill 
that  the  relator  was  a  state's  witness  in  a 
certain  prosecution  against  one  W.  B.  Cross 
on  a  charge  of  obtaining  money  under  false 
pretenses.  The  relator  was  subpoenaed  and 
be  duly  attended,  from  time  to  time,  until 
the  items  of  costs  due  and  taxed  in  his  t&yor 
amounted  to  $63.  Finally,  when  Cross  had 
refunded  tbe  amount  of  money  which  he  had 
obtained  by  his  false  pretenses,  tbe  state  en- 
tered a  nolle  prosequi,  om  condition  that 
Cross  would  either  pay  the  costs,  or  secure 
them.  He  entered  into  a  bond  with  certain 
sureties,  but  wlten  execution  was  issued  there- 
on. It  was  returned  nulla  bona.  Thereupon 
the  state  caused  Cross  to  be  re-arrested,  and 
he  was  committed  to  the  workhouse  of  Ham- 
ilton county,  where  he  remained  until  be  had 
paid  tbe  costs  by  his  labor.  The  cost  bill  was 
approved  by  the  Judge  and  Attorney  General, 
and  the  Judgment  over  against  the  county 
was  taken.  Tbe  honorable  county  Judge,  on 
looking  into  tbe  matter,  as  the  law  requires 
of  him,  was  of  the  opinion  that  the  account 
should  not  be  paid,  and  so  refused.  The  bill 
charges,  not  in  very  express  terms,  but  suf- 
ficiently, as  we  think,  that  the  relator  was 
a  resident  of  Franklin  county,  and,  of  course, 
lived  more  than  five  miles  from  the  court- 
bouse  in  Hamilton  county,  at  the  time  he 
was  summoned  and  served  as  a  witness  for 
tbe  state.  As  stated,  this  charge  is  very 
vague  in  the  bill,  but  it  seems  to  be  treated  as 
a  fact  on  both  sides,  and  we  shall  so  treat  It, 
feeling  sure  that  such  is  the  fact,  and  that 
the  parties  bare  rl^tly  so  treated  it 


The  fee  of  a  witness  for  the  state  living 
in  another  county  more  than  five  miles  from 
the  courthouse  of  the  county  to  which  he  is 
summoned  is  specially  excluded  from  the 
Jarvis  Law  (Acts  1897,  c.  20,  |  1,  subsec.  3). 
This  subsection  provides  that  such  fees  "shall 
be  paid  In  all  cases  as  heretofore."  Tinder 
Shannon's  Code,  |  7619,  subsec.  2,  and  section 
7621,  the  costs  in  a  case  in  which  a  nolle 
prosequi  has  been  entered  must  be  paid  by 
the  county.  Working  A  Dorrls  v.  State,  181 
Tenn.  186,  174  S.  W.  2S6.  To  make  this 
clear  we  will  quote  sections  7620  and  7621, 
viz.: 

"7620.  The  costs  which  have  accrued  In  any 
criminal  prosecution  for  offenses  punishsble  with 
death  or  by  confinement  in  the  penitantiaryj  in 
cases  accruing  under  aubsections  1,  3,  and  5  of 
the  foregoing  section  [7619]  shall  be  paid  by 
the  state. 

"7621.  Similar  costs  in  criminal  prosecutions 
for  offenses  punishable  in  any  other  wa^  tiian  by 
death  or  confinement  in  the  penitentiary,  also 
similar  costs  in  criminal  prosecutions  for  of- 
fenses punishable  with  deatii  or  confinement  in 
the  penitentiary,  in  cases  accruing  under  sub- 
sections 2  and  4  of  section  7618,  shall  be  paid 
by  the  county." 

Subsection  2  of  section  7619  reads: 

"When  tbe  prosecution  is  dismissed,  or  a  nolle 
prosequi  entered  by  the  state." 

There  was  an  execution  with  nulla  bona 
return  as  is  proper  when  Judgment  is  to  be 
rendered  against  state  or  county  .for  costs. 
State  V.  Odom,  9  Pickle  (93  Tenn.)  446,  25 
8.  W.  105 ;  State  v.  Martin,  10  Lea  (78  Tenn.) 
549. 

We  do  not  attach  any  Importance  to  the 
fact  that  Cross  was  rearrested  after  he  had 
given  bond  and  security  for  the  costs,  as  such 
rearrest  was  illeguL  Hamilton  v.  State,  9 
Baxt  (S8  Tenn.)  355.  In  that  case  it  was  held 
that  where  a  person  is  convicted  and  fined, 
and  tbe  court  accepts  security  for  the  fine 
and  costs,  and  the  defendant  is  released,  he 
cannot  be  rearrested  at  a  subsequent  term 
upon  failure  of  the  sheriff  to  make  the  mon- 
ey. It  is  said  in  that  opinion  that  in  such  a 
case,  where  no  fraud  was  practiced,  the  rem- 
edy Is  upon  the  bond  alone. 

[1]  Likewise  we  do  not  consider  the  con- 
tention of  the  relator  that  Inasmuch  as  Ham- 
ilton county  had  collected  the  costs  by  the 
labor  of  Cross  it  should  in  any  event  pay  tbe 
same  to  tbe  witnesses;  that,  although  Cross 
was  illegally  rearrested,  the  case  should  be 
treated  as  if  he  bad  voluntarily  paid  the 
costs  to  the  county,  since  he  did  not  resist  the 
arrest  If  there  be  anything  In  the  point,  It 
would  have  to  be  presented  in  the  way  of  a 
suit  against  Hamilton  county  for  money  had, 
and  received,  for  the  use  of  the  witnesses, 
and  not  by  way  of  a  bill  for  mandamus  to 
compel  the  county  Judge  to  sign  a  warrant. 
The  case  of  State  v.  Davidson  County,  90 
Tenn.  (12  Pickle)  178,  33  S.  W.  924.  seems  to 
make  a  distinction  between  costs  collected  by 
the  county  In  cash,  and  those  collected  by 
labor,  of  convicts  In  the  workhouse,  when 
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an  effort  is  made  to  comiiel  tbe  county  to  re- 
fund. But  we  do  not  decide  this  particular 
phase  of  the  case. 

[2]  It  is  loRlsted  in  behalf  of  the  county, 
Inasmuch  as  the  security  was  given  in  the 
manner  stated,  the  witnesses  for  the  state 
were  compelled  to  rely  thereon,  and  refer- 
ence is  made  to  subsection  3  of  section  1  of 
the  Jarvis  Law  above  mentioned.  That  sec- 
tion does  provide  that  neither  state  nor  coun- 
ty shall  be  liable  to  pay  any  costs  in  a  crim- 
inal case  where  security  has  been  accepted 
by  the  officer  taking  security,  aiwl  an  execu- 
tion afterwards  has  been  returned  nulla 
txma,  as  to  the  defendant  and  bis  sureties. 
This  provision,  however,  must  be  understood 
in  connection  with  Its  context,  which  we 
shall  now  consider. 

The  first  sentence  in  section  1  Is  that  nei- 
ther the  state  nor  any  county  shall  be  lia- 
ble In  any  criminal  prosecution  for  any 
costs  or  fees  thereafter  accruing  except  in 
certain  classes  of  cases.  Then  follow  under 
exceptlm  No.  1  cases  of  homicide,  rape,  rob- 
bery, burglary,  arson,  embezzlement,  incest, 
or  bigamy  where  the  prosecution  proceeds  to 
a  verdict  In  a  circuit  or  criminal  court  By 
the  Acts  of  1913,  c  25,  this  exception  was  ex- 
tended so  as  to  cover  "all  other  felonies." 

The  second  exception  covers  cases  under 
the  small  offense  law  where  the  defendant 
has  submitted  before  a  justice  of  the  peace, 
and  has  been  sent  to  the  workhouse. 

The  third  exception  covers  cases  where  the 
defendant  has  been  convicted  in  a  court  of 
record  and  execution  Issued  upon  the  Judg- 
ment against  the  defendant  has  been  return- 
ed nulla  bona.  This  exception  is  followed  by 
two  provisos.  The  first  is  that  neither  the 
state  nor  any  county  shall  be  liable  for  costs 
where  security  has  been  taken,  and  execution 
afterwards  returned  nulla  bona  as  to  the  de- 
fendant and  his  sureties.    The  second  proviso 


Is  that  compensation  for  boarding  prisoners, 
exi>enses  of  keeping  and  boarding  Juries,  com- 
pensation of  Jurors,  costs  of  transcripts  In 
cases  taken  to  the  Supreme  Court  by  appeal 
or  writ  of  error,  mileage  and  legal  fees  for 
removing  or  conveying  criminals  and  prison- 
ers from  one  county  to  another,  or  from  one 
Jail  to  another,  and  compensation  and  mile- 
age of  witnesses  for  the  state  duly  subpoenaed 
and  required  to  attend  before  any  court, 
grand  Jury,  or  magistrate  in  a  county  other 
than  that  of  their  residence,  and  more  than 
five  miles  from  such  residence,  and  where 
any  witness  for  the  state  shall  be  confined 
in  Jail  to  await  the  trial  in  which  he  is  to 
testify  "than  be  paM  in  aU  catet  a*  Hereto- 
fore." If  the  clause  italicized  should  have  its 
full  effect,  the  cases  falling  under  the  pro- 
viso last  quoted  must  be  excluded  from  the 
infiuence  of  the  preceding  proviso  as  to  non- 
llablUty  also  quoted.  It  could  not  be  "paid 
as  heretofore"  If  the  taking  of  a  bond  ex- 
onerated the  state  and  county  from  the  lia- 
bility imposed  by  previous  statutes  for  the 
costs  accrued  in  behalf  of  the  prosecution. 

But  it  is  insisted  In  behalf  of  Hamilton 
county,  regardless  of  the  provisions  above 
mentioned  that  the  filing  of  a  bond  followed 
by  a  Judgment  thereon,  with  execution,  and 
a  nulla  bona  return  would  relieve  tlie  county 
and  state,  and  for  this  proposition  Hamiitoa 
V.  State,  supra,  is  referred  to.  That  case, 
however,  la  not  authority  for  the  contention, 
but  only  for  the  preposition  which  we  have 
stated  in  connection  therewith,  to  the  effect 
that  after  the  prisoner  has  secured  the  fine 
and  costs,  and  been  discharged,  be  cannot,  in 
the  absence  of  fraud  practiced,  be  rearrested 
If  the  bond  Is  found  to  be  noneollectable. 

It  results  that  the  Judgment  of  the  Court  of 
Civil  Appeals,  remanding  the  case  for  an- 
swer and  further  proceedings,  must  be  af- 
firmed. 
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YOUNG  V.  NOKFOLK  &  W.  RY.  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  17, 1916.) 

1.  Masteb  and  SKBVAJfT  «=>96(1)  —  Action 
FOB  INJUBIKB  —  Negligence  —  PBOXiifATE 
Cause. 

In  a  seTvant's  Bction  asainst  a 'railroad  for 
injurieSi  as  the  negligence  charged  to  the  master 
must  be  the  proximate  cause  of  the  injury,  defec- 
tive stirrups  on  the  sides  of  a  car  which  plaintiff 
made  no  effort  to  nae  were  not  the  proximate 
cause  of  Us  injury  and  could  not  be  alleged  as 
neglieence. 

[Ed.  Note.-  -For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  §§  157,  162 ;  Dec.  Dig.  <&=> 
96(1).] 

2.  Mastbb  and  Sebvant  #»21  7(20)— Action 
for  injt7bibs— assciiptjon  of  risk. 

Although  it  was  defendant's  duty  to  furnish 
plaintiff  a  safe  place  to  work,  where  plaintiff 
attempted  to  board  a  moving  car  as  It  approach- 
ed him  by  means  of  a  defective  handhold,  the 
condition  of  which  he  knew  or  could  have  known 
by  the  exercise  of  the  slightest  care,  he  assumed 
the  risk  of  attempting  to  board  the  car  in  the 
manner  he  did,  and  the  defendant  is  therefore 
not  liable  for  the  consequences. 

[Ed.  Note.— For  other  casea,  aee  Master  and 
Servant,  Cent.  Dig.  g  588;  Dec.  Dig.  <8=» 
217(20).] 

3.  Masteb  and   Sebvant  €=>204(1)— Action 

FOB  iNJtmiES— FEDERAL  LlABILITT  ACT— DE- 
FENSES—ASSUMPTION   OF   Risk. 

Under  federal  Employers'  Liability  Act, 
April  22,  1908.  c.  149.  §  4,  35  Stat  66  (U.  S. 
Comp.  St  1913,  f  8660),  providing  that  an  em- 
ploye shaU  not  be  held  to  have  assumed  the  risks 
of  bis  employment  in  any  case  where  the  viola- 
tion by  a  common  carrier  of  a  statute  enacted 
for  the  safety  of  employes  contributed  to  the 
injury  or  death  of  such  employ^,  where  an  em- 
pIoy£  was  Injured  in  attempting  to  board  a  car 
in  motion,  the  defense  of  assumption  of  risk  was 
available  as  a  complete  bar,  the  legislative  intent 
being  to  confine  tie  elimination  of  the  defense 
to  the  cases  indicated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  544;  Dec.  Dig.  «=>204(1).] 

4.  Masteb  and  Servant  «=3203(1)— Action 
FOR  Injubibs  —  PiiBAomo  —  Defenses  — 
Assumption  of  Risk. 

The  defense  of  assumption  of  risk  is  avail- 
able in  Kentucky. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ill  538-^40,  642,  643;  Dec. 
Dig.  «8=>203(1).] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Fedele  Young  against  the  Norfolk 
ft  Western  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
flriued. 

J.  J.  Mooie  and  Jno.  F.  Butler,  both  of 
Pikevllle,  for  appellant  J.  R.  Johnson,  Jr., 
of  Pikevllle,  and  Holt,  Duncan  &  Holt,  of 
Hnnttngton,  W.  Va.,  for  appellee. 

THOMAS,  J.  The  appellant  (plaintiff  be- 
low) Is  a  stone  mason  by  trade,  and  at  the 
time  of  the  sustaining  of  the  injuries  of 
which  he  complains  In  this  suit  he  was  In 
the  employ  of  the  appellee  (defendant  below), 
and  engaged  In  absisting  to  construct  a  stone 
wall  alongside  of  defendant's  track,  between 
it  and  inkhom  fork  of  Tug  river,  near  North 


Fork  In  West  Virginia.  This  wall  was  being 
constructed  In  order  to  prevent  the  water 
In  Elkhorn  fork  from  washing  away  the 
railroad  track  of  defendant,  and  was  being 
built  with  large  blocks  of  stone  laid  In  ce- 
ment The  crude  stone  from  the  quarry  bad 
been  hauled  and  dumped  beside  the  track  at 
a  point  about  50  yards  from  where  the  wall 
was  being  constructed,  and  from  the  point 
where  it  was  dumped  to  where  the  stone  was 
bdng  pat  into  the  wall  la  upgrade.  A  tem- 
porary track  had  been  constructed  outside 
of  the  wall,  and  between  It  and  the  stream, 
upon  which  the  blocks  of  stone,  after  being 
dressed  and  fitted  to  be  put  Into  the  wall, 
were  transported,  by  the  use  of  a  flat  car, 
to  where  the  work  on  the  wall  was  being  car> 
rled  on. 

The  plaintiff  Is  some  30  odd  years  of  age, 
and  bad  been  f<dlowlng  the  trade  of  stone 
mason  for  many  years,  and  had  been  engag- 
ed in 'this  character  of  work  for  a  longtime, 
having  worked  on  this  particular  job  for 
about  3  months  previous  to  the  time  of  bis 
Injuiy.  The,  specific  duties  which  he  was  per- 
forming were  to  dress  and  prepare  the  blodis 
of  stone  ready  to  be  put  into  the  wall,  after 
he  had  first  made  or  obtained  measuronents 
of  the  size  of  the  piece  needed.  When  he 
would  finish  dressing  and  preparing  a  block 
and  having  it  ready  to  be  put  Into  the  wall, 
he  would  fasten  it  to  the  aid  of  a  crane 
which  extended  out  over  the  end  of  the  car 
running  and  being  operated  on  the  temporary 
track,  and  with  some  kind  of  machinery  lo- 
cated on  this'  car  the  stone  would  be  hoisted, 
and  whUe  extending  out  beyond  the  end  of 
the  car  and  over  the  track  it  wotild  be  moved 
to  the  wall,  and  placed  therein.  The  car  on 
the  temi)orary  track  was  propelled  in  some 
way,,  not  altogether  explained,  by  a  boistlug 
engine  located  on  it,  and  which  engine  also 
operated  the  crane  or  d^rick  mentioned. 

On  the  occasion  in  question  a  piece  of 
stone  had  been  prepared  and  the  grabhooks 
attached  to  the  derrick  bad  been  hooked 
thereto,  and  It  had  been  made  to  swing 
around  in  front  of  the  car  on  the  temporary 
track  and  the  car  started  from  the  rock  pile 
to  the  wall.  The  plaintiff  had  attached  the 
grabhooks  to  the  rock  which  was  swinging 
something  like  20  feet  beyond  the  &x&  of  the 
car,  and  while  standing  betwe^i  the  rails 
of  the  temporary  track,  with  the  car  ap- 
proaching him  at  a  speed  of  about  one  mile 
an  hour,  he  attempted  to  board  It  by  getting 
upon  It  from  the  end  approaching  him,  and  In 
doing  so  his  right  foot  was  caught  under  the 
wheels  of  the  car  and  so  crushed  that  it  be- 
came necessary  to  amputate  hls'  limb  between 
the  knee  and  ankle.  This  suit  was  filed  to 
recover  damages  for  the  injury,  it  being  al- 
leged that  the  defendant  -was  at  the  time 
engaged  in  interstate  commerce,  as  was  also 
the  plaintiff,  and  that  his  injury  was'  due  to 
the  negligence  of  the  defendant  in  falling  to 
furnish  him  a  safe  place  In  which  to  work. 
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and  safe  appliances  with  which  to  do  hfai 
work. 

The  first  ground  of  negligence  Insisted  on 
by  plaintiff  Is  that  It  was  a  part  of  his  duty 
to  get  upon  the  car  and  to  act  as'  brakeman 
for  the  trip  from  the  rock  pile  to  the  wall, 
and  that  there  was  no  safe  place  for  him  to 
mount  the  car  from  either  side  because,  as 
he  claims,  there  was  an  excavation  next  to 
the  wall  which  was  filled  with  water,  and 
which  prevented  him  from  boarding  the  car 
from  that  side,  and  on  the  other  was  dirt  and 
rock  sufficient  to  prevent,  or  at  least  Inter- 
fere, with  his  boarding  the  car  from  that 
side. 

The  second  ground  of  negligence,  that  of 
■failing  to  furnish  safe  appliances  with  which 
to  do  the  work.  Is  attempted  to  be  shown  be- 
cause It  is  insisted  that  the  car  containing 
the  hoisting  engine  and  other  appliances  was' 
not  properly  equipped  with  necessary  steps 
to  enable  plaintiff  to  get  upon  it  to  perform 
his  duty,  as  be  dalms,  of  brakeman,  while 
the  stone  was  being  carried  to  the  walL  The 
trial  court,  after  the  evidence  bad  been  com- 
pleted, sustained  the  motion  of  the  defend- 
ant to  instruct  the  Jury  to  return  a  verdict 
for  It,  which  was  accordingly  done,  and  from 
the  Judgment  rendered  thereon  the  plaintiff 
prosecutes  this  appeal. 

The  answer  Is  a  general  denial,  a  plea  of 
contributory  negligence,  and  assumption  of 
risk.  A  question  at  the  threshold  Is  present- 
ed as  to  whether  the  plaintiff  at  the  time  of 
the  sustaining  of  hia  injuries  was  engaged 
In  Interstate  commerce  so  as  to  bring  bis 
case  within  the  federal  statute,  known  as 
the  Employers'  Liability  Act;  plaintiff  con- 
tending that  under  the  doctrine  laid  down  In 
the  case  of  Pederson  v.  Delaware,  L.  ft  W. 
R.  R.  Co.,  229  U.  S.  146,  33  Sup.  Ct  648,  57 
L.  Ed.  1125,  Ann.  Gas.  19140,  153,  he  was 
engaged  in  Interstate  commerce  at  the  time 
he  was  Injured,  while  this  is  denied  by  the 
defendant,  It  relying  upon  the  same  case  for 
Its  position.  The  employ^  in  that  case,  at 
the  time  of  his  injury.  Was  engaged  In  car- 
rying bolts  or  rivets  to  be  used  next  morning 
in  repairing  a  railroad  bridge  which  was  In 
use  by  the  defendant  therein  in  transporting 
both  Intrastate  and  interstate  trains.  The 
bridge  had  long  previous  to  that  time  been 
appropriated,  so  to  speak,  to  the  services 
which  It  was  performing  as  a  part  of  de- 
fendant's railroad  track  and  system.  Under 
the  circumstances,  the  Supreme  Court  of  the 
United  States  determined  that  the  plaintiff 
was  engaged  in  interstate  commerce.  In  the 
opinion,  however,  it  Is  said: 

"Of  course,  we  are  not  here  concerned  with  the 
construction  of  tracks,  bridges,  engines  or  cars 
which  have  not  as  yet  become  instrumentalities 
in  such  commerce,  but  only  with  the  work  of 
maintainiag  them  in  proper  condition  after  they 
have  become  such  Instrumentalities  and  during 
their  use  as  snch.** 

The  contention  Is  here  made  by  the  defend- 
ant that  although  the  railroad  track,  at  the 
particular  point  wbere  the  accident  happen- 


ed is  one  used  in  transporting  Interstate 
traffic,  and  is  used  by  interstate  trains,  that 
the  wall  which  was  being  constructed,  and 
upon  which  the  plaintiff  was  at  work,  had 
not  at  that  time  become  an  instrumentality 
of  commerce,  as  It  had  not  been  appropriated 
or  set  apart  to  that  purpose;  that  It  was 
an  instrumentality  which  was  intended  to  be 
used  as  a  part  of  the  Interstate  railroad 
track  when  completed,  but  until  completion 
It  had  none  of  the  characteristics  of  an  Inter- 
state instrumentality.  We  do  not  feel  called 
upon,  in  the  view  which  we  have  reached,  to 
determine  this  question,  as  we  have  conclud- 
ed that  the  injury  to  plaintiff,  under  the 
facts  of  this  case,  la  the  result  of  a  risk 
which  he  assumed,  and  which  is  available  to 
the  defendant,  whether  the  cause  of  action 
arises  out  of  Interstate  traffic  or  not 

The  record  shows  that  the  car  on  the  tem- 
porary track,  and  which  the  plaintiff  at- 
tempted to  mount  when  he  was  injured, 
called  in  the  transcript  "railroader,"  was 
equipped  with  metal  stirrups  at  each  of  its 
four  comers,  they  being  attached  to  the  sides 
near  the  corners.  On  its  end  sill,  where 
plaintiff  attempted  to  get  on  it,  and  right  be- 
neath the  sill,  was  an  iron  rod  between  one- 
half  and  three-quarters  of  an  inch  in  diam- 
eter, and  with  both  ends  bolted  to  the  sill, 
after  being  bent  to  right  angles,  so  that  after 
being  attached  the  rod  would  be  parallel  with 
the  end  of  the  sill  and  extended  below  It  some- 
thing like  3  or  3%  inches.  In  the  center 
of  the  end  of  the  car,  or  "railroader,"  was 
a  perpendicular  brake  rod,  on  the  top  of 
which  was  an  ordinary  brake  wheel,  and 
plaintiff.  In  attempting  to  get  upon  the  car, 
grabbed  the  brake  rod  and  attempted  to  put 
his  foot  into  the  space  between  the  rod  at- 
tached to  the  sill  of  tbe  car.  as  described, 
but  for  some  reason  he  failed,  and  his  foot 
slipped,  causing  him  to  fall  and  become  in- 
jured, as  described.  The  stirrups  on  tbe 
side  of  the  car  were  shown  to  be  slightly 
bent  under  the  car,  and  it  is  also  shown  that 
the  rod  attached  to  the  sill  which  plaintiff 
attempted  to  use  on  this  occasion  was  also 
slightly  bent  toward  the  body  of  the  car.  It 
is  therefore  Insisted  that  inasmuch  as  the 
stirrups  were  bent,  their  use  was  rendered 
unsafe,  and  that  plaintiff  was  compelled  to 
use  the  handhold  made  by  tbe  iron  rod  at 
the  end  of  the  car,  and  that  it  was  unsafe, 
and  he  was  therefore  not  furnished  with 
safe  appliances  by  which  he  could  board  the 
car  to  perform  what  he  contends  was  his  du- 
ty to  work  the  brake.  He  furthermore  in- 
sists that  be  was,  at  least  to  some  extent, 
prevented  from  endeavoring  to  board  the  car 
from  its  sides,  because  of  the  obstructions 
hereinbefore  mentioned.  However,  it  is 
shown  that  on  this  particular  occasion  the 
piece  of  stone  which  was  being  carried  to 
tbe  wall  had  been  prepared  and  picked  up 
from  15  or  20  feet  to  the  side  of  the  tempo- 
rary track,  and  that  plaintiff  had  walked 
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that  distance  onto  the  track  in  adjusting  the 
stone  so  as  to  carry  it  to  the  wall,  and  while 
it  appears  that  there  was  some  dirt,  and  per- 
haps pieces  of  stone,  scattered  along  that 
side  of  the  temporary  track,  yet  physical 
facts,  according  to  plaintiff's  own  testimony, 
refute  the  idea  that  such  obstructions  totally 
prevented  any  one  from  getting  on  the  car 
from  the  side.  Be  that  as  it  may,  the  fact 
Is  that  there  was  no  effort  made  to  board  the 
car  from  either  side  of  it,  and  as  a  conse- 
quence no  attempt  was  made  to  use  the  al- 
leged defective  stirrups  In  getting  on  it. 

[1]  Under  repeated  decisions  of  this  and 
other  courts,  as  well  as  the  teaching  of  text- 
writers,  the  negligence  charged  to  the  master 
must  be  the  proximate  cause  of  the  injury 
complained  ol  This  principle  is  stated  in 
Louisville  &  Nashville  Railroad  Co.  v.  Eelf- 
fer,  132  Ky.  419,  113  S.  W.  433,  wherein  the 
general  rule  is  stated  to  be: 

"The  proximate  cause  of  an  accident  is  the  im- 
mediate cause,  or  that  without  which  it  would 
not  have  happened.  It  is  not  the  remote  cause 
of  the  accident,  or  the  occasion  of  it.  In  Cooley 
on  Torts,  {  70,  the  rule  is  thus  stated:  'If  the 
original  wrong  only  becomes  injurious  in  conse- 
quence of  the  intervention  of  some  distinct 
wrongful  act  or  omission  of  another,  the  injur; 
■hall  be  imputed  to  the  last  wrong  as  the  prox- 
imate cause,  and  not  to  that  which  was  more 


Ky.  60,  69  S.  W,  1074  [24  Ky.  Law  Rep.  828], 

And  in  the  case  of  Lucas  Land  &  Lumber 
Co.  v.  Cook's  Adm'r,  166  Ky.  584.  179  S.  W. 
582,  it  Is  said: 

"In  order  to  establish  the  proximate  cause  it 
ia  necessary  that  a  causal  connection  be  shown 
between  the  negligent  act  and  the  injury.  The 
act  must  have  been  the  cause  which  produced 
the  injury.  The  injury  was  caused,  in  this  case, 
by  the  independent  and  subsequent  act  of  Cook." 

See,  also,  Snblett  t.  M.  &  O.  R.  R.  Co.,  145 
Ky.  707,  141  S.  W.  50,  38  L.  R.  A.  (N.  S.) 
1153;  Hummer's  Kz'x  v.  L.  &  N.  R.  R.  Co., 
128  Ky.  486,  108  S.  W.  885,  32  Ky.  Law  Rep. 
1315;  St  L,  I.  M.  as  8.  Ry.  v.  McWhirter, 
220  U.  S.  265,  33  Sup.  Ct.  858,  57  L.  Ed.  1179. 

The  rule  Is  so  well  settled  that  we  do  not 
feel  called  upon  to  refer  to  other  authorities 
substantiating  it. 

In  this  case  the  defective  condition  of  the 
stirrups  at  the  sides  of  the  car,  if  they  were 
so  defective  as  to  be  unsafe,  sustained  no 
causal  connection  whatever  with  the  injury 
which  plaintiff  sustained  and  for  which  be 
sues,  and,  furthermore.  It  might  be  true  that 
at  points  some  obstructions  might  have  been 
In  the  way  of  getting  on  the  car  from  the 
side  of  the  track,  yet  it  is  shown  that  such 
obstructions,  if  any,  did  not  on  this  occasion 
prevent  the  plaintiff  from  getting  on  the  car. 
because,  as  we  have  seen,  the  stone  had  been 
picked  up  some  15  or  more  feet  to  the  side 
of  the  track,  and  at  a  point  from  which  the 
plaintiff  could  have  gotten  on  the  car  if  he 
had  so  desired.  However  this  may  be.  It  is 
suthclent  to  say  that  he  made  no  effort  to 
board  the  car  in  that  manner,  and  the  ob- 


structions, it  they  existed  to  such  an  extent 
as  to  prevent  biui  from  doing  so,  were  not 
the  proximate  cause  of  the  injury. 

[2]  This  leaves  as  the  only  proximate  cause 
of  the  injury,  as  insisted  by  plaintiff,  the 
bent  baadbold  into  whic£  be  attempted  to  put 
his  foot  in  an  effort  to  mount  the  car  from 
its  end  as  it  approached  him.  As  to  whether 
this  rod,  or  handhold,  was  bent  the  evidence 
is  very  conflicting,  but,  whatever  its  condi- 
tion, it  is  undeniably  true,  as  shown  by  the 
record,  that  the  plaintiff  knew  it,  and,  intelli- 
gent man  as  he  is,  necessarily  appreciated 
the  danger,  if  any,  in  attempting  to  use  it 
In  the  manner  he  did.  The  law  is  that  al- 
though it  ia  the  duty  of  the  master  to  fur- 
nish safe  places  in  which  their  servants  may 
perform  their  work,  and  safe  tools  and  ap- 
pliances with  which  the  work  may  be  done, 
still,  if  the  places  or  appliances  are  not  safe, 
and  the  servant  knows  it  and  appreciates  the 
danger  In  attempting  to  use  them,  he  as- 
sumes the  risk  incident  to  their  use  under  the 
circumstances,  and  If  injured  the  master  is 
not  liable.  Bney's  Adm'r  ▼.  Chess  &  Wymond 
Co.,  84  S.  W.  663,  27  Ky.  Law  Rep.  198; 
Cooper's  Adm'r  v.  Oscar  Daniels  Co.,  06  8. 
W.  1100,  29  Ky.  Law  Rep.  1172;  Big  Hill 
Coal  Co.  v.  Abney'8  Adm'r,  126  Ky.  355,  101 
8.  W.  394,  30  Ky.  Law  Rep.  1804;  B.  F. 
Avery  &  Sons  v.  Lung,  106  8.  W.  865,  32  Ky. 
Law  Kep.  702 ;  Elklns'  Adm'r  v.  New  Living- 
ston Coal  Co.,  115  8.  W.  203 ;  Mowrey  v.  Fra- 
aier  &  Foster,  120  8.  W.  289;  Foreman  v. 
LoulsvUle  4  Nashville  Ry.  Co.,  142  Ky.  63. 
133  S.  W.  964 ;  Burch  v.  Louisville  Car  Wheel 
&  Railroad  Supply  Co.,  146  Ky.  272,  142  S. 
W.  414;  J.  Bl  Robinson-Norton  &  Co.  v.  Le 
Grande,  151  Ky.  188,  152  S.  W.  532 ;  Cinn., 
N.  O.  &  T.  P.  Ry.  V.  Goldston,  156  Ky. 
410,  161  S.  W.  246.  Many  other  cases  might 
be  cited,  but  the  rule  is  so  firmly  established 
that  It  Is  now  everywhere  admitted. 

Without  making  excerpts  from  any  of  the 
cases  referred  to,  the  rule  announced  is  that 
if  the  defects  constituting  the  alleged  negli- 
gence of  the  master  are  known  to  the  serv- 
ant, or  by  the  exercise  of  ordinary  care 
could  have  been  known,  and  the  danger  in- 
cident to  performing  the  work  Is  appreciated 
by  him,  then  the  risk  is  assumed  by  the 
servant.  It  is  extremely  doubtful,  under  the 
testimony,  whether  it  was  a  part  of  plaintiff's 
duty  to  board  the  car  for  the  purpose  of 
working  the  brake,  as  it  Is  shown  by  a  num- 
ber of  witnesses  that  another  person  was  at 
the  brake,  and  there  was  consequently  no 
necessity  of  his  getting  upon  the  car.  This 
Is  not  positively  denied  by  him,  but  he  says 
that  if  there  was  any  one  at  the  brake  he 
did  not  observe  him.  Under  the  rule  re- 
ferred to,  however,  the  plaintiff  assumed,  the 
risk  of  attempting  to  board  the  car  in  the 
manner  he  did.  It  is  undisputedly  shown  that 
the  rod  upon  which  he  attempted  to  place  his 
foot  was  not  made  or  constructed  for  the  pur- 
pose of  mounting  onto  the  car  from   the 
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ground,  but  It  was  put  there  to  serve  afa  a 
handhold  for  the  servants  in  coupling  the 
car,  or  In  connecting  the  air  when  the  car 
shoQld  be  attached  to  a  train.  Plaintiff  does 
not  deny  but  that  he  knew  the  purposes  for 
which  it  was  maintained.  If  It  was  bent,  or 
In  any  way  imperfect,  he  knew  It.  He  had 
not  only  been  working,  as  he  was  when  he 
was  injured,  for  about  3  months,  bnt  had 
made  some  10  or  12  trips  from  the  wall  to  Ihe 
rock  pile  on  the  particular  morning  of  the  ac- 
cident, and  he  says  In  his  testimony : 

"Q.  Had  you  used  it  [bandbidd]  in  such  a  way 
as  to  know  exactly  where  it  was?  A.  He  says 
he  was  in  the  habit  of  so  getting  on  there,  but 
he  knew  where  it  was  all  the  time." 

It  might  be  here  stated  that  the  plaintiff 
is  an  Italian,  and  his  testimony  was  given 
thifough  an  interpreter.  In  other  parts  of 
bis  testimony  he  says  that  the  hold  could  be 
seen  when  staudiug  away  from  the  car,  as 
he  was  standing  upon  the  occasion  of  his  in- 
jury. We  are  convinced  that  the  testimony 
shows  that  he  knew  of  the  condition  of  the 
handhold,  but  If  not  he  certainly  could  have 
known  it  by  the  exercise  of  even  the  slight- 
est care. 

[3]  The  defense  of  assumed  risk  is  availa- 
ble In  suits  brought  under  the  Employers' 
Liability  Act,  unless  the  negligence  of  the 
carrier  consists  in  a  violation  of  a  statute 
enacted  for  the  safety  of  employes;  such, 
for  instance,  as  the  act  known  as  the  Safety 
Appliance  Act  Section  4  of  the  liability 
act  is: 

"Sncb  employ^  shall  not  be  held  to  have  as- 
sumed the  risks  of  his  employment  in  any_  case 
where  the  violation  by  such  common  carrier  of 
any  statute  enacted  for  the  safety  of  employes 
contributed  to  the  injury  or  death  of  such  em- 
ploye." 

And  In  the  case  of  Seaboard  Air  Line  v. 
Horton,  233  U.  S.  492,  34  Sup.  Ct.  635,  68  L.. 
Ed.  1062,  U  R.  A.  19150,  1,  Ann..  Cas.  lOlSB, 
-476,  in  construing  the  application  of  section 
4  the  court  said: 

"It  seems  to  us  that  sectitm  4,  In  eliminating 
the  defense  of  assumption  of  risk  in  the  cases 
indicated,  quite  plainly  evidences  the  legislative 
intent  that  in  all  other  cases  such  assumption 
shall  have  its  former  effect  as  a  complete  bar  to 
the  action." 

To  the  same  effect  are  the  court's  opinions 
in  the  cases  of  Chesapeake  &  Ohio  Railroad 
Co.  T.  De  Atley,  241  U.  S.  310,  36  Sup.  Ot 
564,  60  L.  Ed.  1016;  Jacobs  v.  Southern 
Railway  Co.,  241  U.  S.  229,  36  Sup.  Ct  588, 
60  L.  Ed.  970. 

It  might  be  here  said  that  In  one  para- 
graph of  the  answer  the  law  of  West  Vir- 
ginia, being  the  place  of  the  accident  was 
relied  upon,  and  In  this  paragraph  it  is  al- 
leged that  under  the  law  of  that  state  the 
doctrine  of  assumed  risk  prevails,  and  that 
under  the  circumstances  of  the  accident  com- 
plained of  the  plaintiff  assumed  the  risk. 
Upon  the  trial  there  was  read  In  evidence 
the  opinion  of  the  Supreme  Court  of  that 


state  In  the  case  of  Chandler  y.  American 
Car  &  Foundry  Co.,  reported  in  69  W.  Va. 
381,  71  S.  B.  387.  Upon  examination,  we  find 
that  the  doctrine  under  consideration,  as  an- 
nounced in  that  opinion,  is  equally  as  broad 
as  we  have  found  it  to  be  In  this  state,  and 
as  we  have  found  it  to  obtain  in  the  federal 
Supreme  Court.  That  court  in  upholding 
the  doctrine  under  consideration.  In  the  opin- 
ion referred  to,  said: 

"The  direct  and  proximate  cause  of  plaintiff's 
Injury  was  the  piling  of  too  many  angle  bars  on 
the  truck,  and  then  undertaking  to  push  it  after 
it  was  heavily  loaded,  and  taking  a  dangerous 
position  by  the  side  of  the  truck  where  the  iron 
in  falling  would  fall  upon  him.  'niese  were 
plaintifTs  own  acts;  everything  which  contribut- 
ed to  his  injury  was  open  and  visible,  and  ac- 
cording to  the  evidence  now  before  us,  he  must 
be  regarded  as  being  fully  cognizant,  at  the  time, 
of  all  accidents  likely  to  result  from  the  use  of 
the  means  and  appliances  employed  in  the  work 
at  which  he  was  eneaged,  and  to  have  assumed 
the  risk  of  such  acadents." 

[4]  So,  whether  this  case  is  to  be  governed 
by  the  rule  of  the  federal  coorts,  as  applied 
to  the  Employers'  Liability  Act,  or  by  the 
one  prevailing  in  this  state,  or  -under  the 
laws  of  West  Virginia,  plaintiff  must  be 
found  to  have  assumed  the  risk  of  Els  at- 
tempting to  board  the  car  under  the  cir- 
cumstances as  found  in  this  case,  and  the  de- 
fendant is  therefore  not  liable  for  the  conse- 
quences. 

The  trial  conrt  having  so  conduded,  its 
judgment  is  affirmed. 


DAUGHERTY  et  al.  ▼.  POND  CREEK  COAL 

CO. 
(Court  of  Appeals  of  Kentucky.    Oct  19,  1916.) 

Attorney  and  Client  4s9l80  —  Attobnet'b 
Lien— Bona  Fide  Purchaseb— Statdte. 
Under  Ky.  St.  §  23.58a,  requiring  the  filing 
of  notice  of  attachment  or  execution  to  affect 
subsequent  purchasers,  etc.,  the  attorney  for 
plaintiff  wife  in  a  divorce  action,  in  whidi  de- 
fendant's land  was  attached  to  preserve,  as 
against  subsequent  bona  fide  purchasers  before 
judgment,  his  attorney's  hen,  accruing  under  sec- 
tion 107,  on  the  land,  was  required  to  file  notice 
of  the  attachment. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  K  390-392;  Dec.  Dig.  «=» 
180.] 

Appeal  from  Circuit  Court  Pike  County. 

Action  for  divorce  by  Sallie  Daugher^ 
against  J.  L.  Daugherty,  wherein  the  Pond 
Creek  Coal  Company  petitioned  to  be  made 
a  party,  asking  that  judgment  for  plaintiff 
be  vacated  or  modified  in  so  fa.r  as  award- 
ing to  Sallie  Daugherty  and  W.  Scott  Whitt 
her  attorney,  a  lien  upon  land  recited  to  be 
the  property  of  J.  Ij.  Daugherty,  the  hus- 
band, but  in  fact  owned  by  the  coal  company. 
Demurrers  to  the  petition  of  the  coal  com- 
pany to  be  made  a  party  were  overruled,  and 
from  a  judgment  vacating  and  modifying  the 
prior  judgment,  Sallie  Daugherty  and  her 
attorney,  Whitt,  appeal.    Judgment  affirmed. 
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Stafon  A  Pinson,  of  PlkerlUe,  and  Wtaltt  & 
Shannon  and  W.  Scott  Whltt,  all  of  Wil- 
liamson, W.  Va.,  for  appellants.  Aux- 
ler,  Harman  &  Francis,  of  Plkevllle,  for  ap- 
pellee. ■ 

CLiARKE],  J.  This  action  was  originally 
died  in  the  Pike  circuit  court  by  Sallle 
Daugherty  against  ber  busband,  J.  L.  Daugb- 
erty,  for  a  divorce  and  alimony^  in  wblcb 
suit,  on  September  28,  1911,  an  attacbment 
was  issued  and  levied  upon  land  tben  owned 
by  tbe  busband;  the  appellant  W.  Scott 
Wbltt  being  the  attorney  of  record  for  tbe 
«vlfe. 

Thereafter  and  before  a  Judgment  was  ren- 
dered, tbe  Daugbertys,  busband  and  wife, 
sold  and  conveyed  tbe  attached  land,  tbe  ti- 
tle to  wblcb  was  subsequently  acquired 
through  several  mesne  deeds .  by  appellee. 
Neither  appellee  nor  any  of  its  predecessors 
in  title  under  tbe  deed  from  the  Daugbertys 
were  parties  to  the  suit  for  divorce  and 
alimony,  nor  was  there  any  notice  of  the 
attacbment  lien  filed  in  tbe  office  of  the  derk 
of  tbe  county  court  as  required  by  section 
2358a  of  tbe  Kentucky  Statutes. 

At  tbe  February,  1912,  term  of  the  circuit 
court  a  Judgment  was  rendered  in  favor  of 
Sallie  Daugherty,  granting  her  a  divorce 
from  her  husband,  J.  L.  Daugherty,  and  Judg- 
ment for  alimouy  and  costs,  including  $200 
as  a  fee  for  her  attorney,  appellant  W.  Scott 
Whltt,  for  Ills  services  in  that  actioa 

Before  tlte  next  term  of  court  in  May,  1912, 
appellee  filed  a  petition  to  be  made  a  party 
to  the  divorce  action  and  asked  that  the  Judg- 
ment rendered  therein  be  vacated  or  modified 
in  so  far  as  same  awarded  to  tbe  wife  and 
appellant  W.  Scott  Wbltt  a  lien  upon  tbe 
land  recited  therein  to  be  the  property  of  tbe 
husband,  but  wbldi,  in  fact,  was  owned  by 
appellee,  upon  the  ground  that  tbe  Judg- 
ment was  procured  by  fraud  in  withholding 
from  the  court  information  of  the  fact  tliat 
the  land  had  been  theretofore  conveyed, 
whicb  fact  was  alleged  to  have  been  known 
by  tbe  parties  In  behalf  of  whom  tbe  Judg- 
ment was  rendered.  The  trial  court  permit- 
ted tbe  petition  of  appellee  to  be  made  a 
party  to  be  filed,  overruled  demurrers  there- 
to, and  upon  issue  being  Joined  and  proof 
beard,  rendered  «  judgment  at  the  May, 
1913.  term  of  court,  vacating  and  modifying 
tbe  Judgment  rendered  at  the  February  term 
in  so  far  as  same  sustained  tbe  attacbment 
and  awarded  the  wife  and  appellant  Whitt 
liens  upon  tbe  land  In  controversy. 

Both  tbe  *ife  and  appellant  Whitt  prose- 
cuted an  appeal  to  this  court  from  the  Judg- 
ment of  the  lower  court  vacating  and  modify- 
ing the  former  Judgment,  but  SaUie  Daugb- 
188  8.W.— jlO 


erty  having  effected  a  compromise  with  ap- 
pellee, her  appeal,  upon  her  motion,  has  been 
dismissed,  so  that  only  tbe  appeal  of  Whitt 
is  now  before  ns. 

Appellant's  sole  contention  here  is  that  the 
original  Judgment  was  not  fraudulently  ob- 
tained in  so  far  as  appeUee  .  is  -  concerned, 
because  his  lien  is  attached  when  the  attach- 
ment was  levied  upon  tbe  land  in  September, 
1911,  before  it  was  conveyed  by  tbe  Daugber- 
tys, and  that  all  ri^ts  .of  appeUee,  growing 
out  of  the  Daugherty  deed,  are  Inferior  and 
subject  to  bis  prior  rights  under  tbe  attacb- 
ment; that  as  his  lien  is  created  under  sec- 
tion 107  of  the  Kentucky  Statutes,  which 
is  separate  and  distinct  from  section  235Sa, 
it  was  not  necessary  for  him  to  file  tbe  notice 
required  under  tbe  latter  statute  in  order  to 
preserve  bis  lien. 

Appellant  is  mistaken  in  the  assumption 
that  It  was  not  necessary,  in  order  to  pre- 
serve his  lien  as  against  subsequent  bona  fide 
purchasers,  to  file  notice,  because  subsection 
2  of  section  2358a  of  the  Kentucky  Statutes 
expressly  provides  that: 

"No  attachment  or  execution  hereafter  issued, 
nor  any  levy  or  sale  under  either,  shall  in  any 
manner  affect  the  right,  title  to,  or  interest  of  a 
subsequent  purchaser,  lessee  or  incumbrancer 
without  notice  thereof  of  any  real  estate  or  any 
interest  therein  upon  which  such  attachment 
or  execution  may  be  or  may  have  been  levied,  ex- 
cept from  the  time  there  shall  be  filed  in  the  of- 
fice aforesaid  a  memorandum,"  etc 

This  section  has  been  frequently  construed 
by  this  court,  and  a  failure  to  comply  there- 
with held  to  defeat  any  lien  based  upon  an 
attachment  or  execution  as  against  a  sobse- 
qnent  purchaser  without  notice.  Donacher 
V.  Tafferty,  147  Ky.  337, 144  S,  W.  13 ;  Ctombs 
V.  Miller,  149  Ky.  546, 149  S.  W.  906;  Trapp's 
Adm'r  t.  Bailey,  162  Ky.  369,  153  S.  W.  472; 
Conley  v.  Mayo,  157  Ky.  445,  163  S.  W.  243. 

The  evidence  having  shown  conclusively 
that  tbe  attached  land  has  been  conveyed  by 
tbe  parties  owning  same  after  the  levy  of  the 
attachment  and  before  the  original  Judg- 
ment was  rendered,  that  this  fact  did  not 
appear  of  record,  but  that  appellant  bad 
knowledge  thereof  but  withheld  same  from 
tbe  court,  and  that  appellee  had  subsequently 
purchased  same  without  notice  of  the  at- 
tachment, and  It  being  admitted  that  the 
lis  pendens  notice  had  not  been  filed,  it  is 
manifest  that  appellant  was  not  entitled  to 
a  Judgment  for  a  lien  upon  tbe  land,  and 
could  not  have  procured  same  if  the  court 
had  been  apprised  of  the  sale  of  tbe  land; 
that  under  such  drcurastances  tbe  withhold- 
ing of  this  Information  from  the  court  was 
fraudulent,  and  that  the  Judgment  appealed 
from  Is  fully  sustained  by  tbe  evidence. 

Wherefore  tbe  Judgment  is  affirmed. 
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UNION  SUNDAY  SCHOOL  OF  MOREI/AND 

V.  TRUSTEES  OF  CHRISTLA.N  CHURCH 

OF  MOREI/AND. 

(Court  of  Appeals  of  Kentucky.    Oct.  18,  1916.) 

RKLIOIOT78  Societies  «=>20— Tbubtb— Aomin- 

I8TBATI0N— SaLX  OF  PBOFKBTY. 

Where  land  has  been  conveyed  in  trust  for  a 
Sunday  school,  and  it  does  not  appear  that  the 
Sunday  school  has  organized  and  appointed  trus- 
tees under  Ky.  St.  c  17,  relating  to  charitable 
uses  and  religious  societies,  the  provision  of  sec- 
tion 324,  permitting  sale  of  the  property  of  un- 
incorporated religious  organizations  only  on 
judgment  of  the  circuit  court,  is  not  applicable. 
{Ed.  Note.— For  other  cases,  see  Religious  So- 
deUes,  Cent  Dig.  fS  130-143:  Dec.  Dig.  <S=920.] 

Appeal  from  Circuit  Court,  Lincoln  County. 

Action  by  the  Union  Sunday  School  of 
Moreland,  by  committee,  against  the  Trustees 
of  the  Christian  Church  of  Moreland.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

J.  W.  Harlan  and  Henry  Jackson,  both  of 
DanvlUe,  for  appellant.  J.  B.  Paxton  and  K. 
S.  Alcorn,  both  of  Stanford,  for  appellee. 

TURNER,  J.  In  April,  1803,  William  F. 
Butler  for  a  valuable  consideration  conveyed 
a  lot  In  Lincoln  county  to  Gradlson  F.  Smiley 
and  James  B.  Green  as  trustees  of  the  More- 
land  Union  Sunday  School  to  be  held  by  them 
and  their  successors  forever,  and  the  same 
to  be  used  by  the  Moreland  Union  Sunday 
School.  Thereafter,  by  subscription,  funds 
were  raised  and  a  building  erected  on  the 
lot  for  the  use  of  the  Sunday  school,  and  the 
same  continued  to  be  used  by  the  Sunday 
school  until  September,  1912,  when  the  then 
trustees,  without  authority  from  a  coart  of 
equity,  conveyed  the  said  house  and  lot  to 
the  trustees  of  the  Christian  Church  of  More- 
land,  and  thereafter  the  said  trustees  con- 
veyed the  same  to  the  appellee  Dinwiddle. 
This  is  an  action  by  the  appellant  Wigham, 
acting  as  a  committee  appointed  by  the  Union 
Sunday  School,  wherein  it  is  sought  to  have 
the  two  conveyances  to  the  Christian  Church 
and  to  Dinwiddle  adjudged  to  be  null  and 
void,  and  a  restoration  of  the  property  to 
the  Moreland  Union  Sunday  School. 

The  trustees  of  the  Christian  Church  and 
Dinwiddle  filed  their  Joint  answer  in  two 
paragraphs,  the  first  of  which  was  .only  a 
traverse  of  the  plaintiff's  petition;  but  in 
the  second  paragraph  they  allege  affirmative- 
ly that  the  lot  was  purchased  from  Butler 
by  the  trustees  of  the  Moreland  Union  Sun- 
day School  for  the  purpose  of  erecting  there- 
on a  house  to  be  devoted  to  the  uses  of  the 
Union  Sunday  School  of  Moreland,  and  that 
pursuant  to  that  purpose  there  was  construct- 
ed thereon  such  building;  that  at  the  time 
of  the  erection  of  the  building  it  was  ade- 
quate and  sufficient  for  the  requirement»  of 
the  Sunday  school,  but  that  in  June,  1012, 
it  was  unanimously  determined  by  the  mem- 
bers of  said  Sunday  school  that  the  building 


was  then  insufficient  and  inadequate  for  its 
purposes  and  requirements  because  of  the 
growth  of  the  school.  It  is  further  alleged 
that  at  a  meeting  regularly  held  in  the  said 
building  in  June,  1912,  by  proceedings  duly 
and  regularly  had  it  was  unanimously  voted 
by  the  members  of  said  Sunday  school  that 
it  was  desirable  to  dispose  of  said  property 
because  It  was  no  longer  adequate  or  suffi- 
cient for  the  needs  and  requirements  of  the 
school,  and  accordingly  at  that  meeting  the 
trustees  were  iostruoted,  authorized,  and 
empowered  to  sell  the  house  and  lot  and  to 
use  the  proceeds  thereof  for  the  purpose  of 
providing  a  new  building  and  grounds  for 
said  school ;  that  pursuant  to  that  authority 
the  trustees,  Elizabeth  King,  Kathryn  Cof- 
fey, and  Fannie  J.  Myers,  conveyed  the  said 
property  to  the  trustees  of  the  Christian 
Church  by  deed  dated  September,  20.  1912. 
It  is  further  alleged  that  this  act  of  the 
trustees  in  selling  and  conveying  the  property 
was  ratified,  approved,  and  confirmed  by  the 
unanimous  vote  of  the  members  of  said  Sun- 
day school  regularly  held  at  said  meeting 
house.  It  is  further  alleged  that  at  a  regular 
meeting  of  the  Sunday  school  held  in  the 
said  Sunday  school  bouse  on  the  19th  day  of 
October,  1913,  it  was  unanimously  voted  by 
the  members  of  said  Sunday  school  that  the 
funds  arising  from  the  sale  of  said  property 
be  contributed  toward  the  erection  of  the 
Christian  Church  building  at  Moreland,  then 
in  process  of  construction,  and  that  said 
Christian  Church,  through  its  duly  constitut- 
ed authorities,  in  consideration  of  such  con- 
tribution, agreed  that  Its  said  church  building 
should  be  used  as  a  meeting  house  for  the 
Union  Sunday  School  of  Moreland  to  the 
same  extent  and  for  like  purposes  as  was 
the  original  meeting  house,  and  that  pursu- 
ant to  that  agreement  the  proceeds  of  the 
sale  of  the  house  and  lot  was  contributed  to 
the  erection  of  said  church  building.  It  is 
further  alleged  that  because  of  such  action 
and  of  such  agreement  and  of  such  contribu- 
tion the  members  of  the  Union  Sunday  School 
now  have  access  to  and  meet  in  the  Christian 
Church  of  Moreland,  which  is  a  much  larger 
building  than  the  old  Sunday  school  build- 
ing; that  It  is  much  better  equipped  for 
the  use  of  the  Sunday  school,  and  that  it  Is 
for  the  Interest  and  welfare  of  the  Sunday 
school  that  it  meet  in  such  building  Instead 
of  the  old  building;  that  the  true  Interests 
and  growth  of  said  Sunday  school  demanded 
the  sale  of  the  old  property,  and  were  pro- 
moted by  reason  of  the  rights  given  to  it  un- 
der the  agreement  with  the  Christian  Church, 
as  aforesaid,  and  that  under  the  terms  of  the 
agreement  the  members  of  the  Sunday  school 
had  the  same  rights  and  privileges  to  the  use 
of  the  said  church  building  as  a  Sunday 
school  building  as  they  had  in  the  old  build- 
ing,  and  the  new  church  building  is  us  con- 
venient and  accessible  to  the  members  of  the 
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Sunday  school  as  was  the  former  building, 
and  that  the  members  of  the  Sunday  school, 
under  the  contract,  had  the  right  and  were 
entitled  to  the  perpetual  use  of  the  church 
building  for  said  Sunday  school  purposes, 
and  that  the  said  reinvestment  of  the  pro- 
ceeds of  the  sale  of  the  old  lot  and  building 
was  for  the  best  Interests  of  the  Union  Sun- 
day School  and  all  the  members  thereof,  and 
tliat  because  thereof  the  trust  created  by  the 
Butler  deed  can  and  will  be  more  effectually 
carried  out. 

A  demurrer  filed  by  the  plaintiff  to  the 
second  paragraph  of  the  answer  was  orer- 
mled,  and,  the  plaintiff  declining  to  plead 
further,  the  petition  was  dismissed,  and  he 
bas  appealed. 

The  only  question  necessary  to  be  considr 
ered  is  the  correctness  of  the  ruling  of  the 
trial  court  on  this  demurrer. 

It  Is  apparent  that  the  Moreland  Union 
Sunday  School  is  an  unincorporated  religious 
organization  such  as  is  described  and  dealt 
with  in  chapter  17,  Kentucky  Statutes,  en- 
titled "Charitable  Uses  and  Religious  Socie- 
ties," and  the  appellant  claims  that  the  two 
conveyances  in  question  were  void  because 
the  trustees  have  not  compiled  with  the 
requirements  of  section  324  of  the  Kentucky 
Statutes,  which  is  a  part  of  that  diapter. 
Tbat  section  reads  as  follows: 

"It  shall  be  competent  for  the  circuit  court  of 
the  county  in  which  the_  real  estate  held  in  the 
manner  mentioned  in  this  chapter  la  situate,  to 
adjudge  a  sale  of  the  same  for  the  purpose  of  re- 
investment in  similar  property  in  the  same  coun- 
ty, and  for  the  same  uses,  trust  and  purposes; 
but  such  judgment  shall  only  be  rendered  uj^on 
petition  in  equity  made  by  the  proper  parties, 
setting  forth  the  reasons  why  such  sale  would 
be  proper  and  equitable,  which  may  be  contro- 
verted; and  when  it  shall  also  appear  that  such 
sale  will  not  violate  any  reserved  rights  or  qual- 
ifications or  limitations  expressed  in  the  dedi- 
cation or  grant." 

Tbat  contention,  however,  is  based  upon 
the  assumption  that  the  Moreland  Union  Sun- 
day School  has  organized  under,  appointed 
trustees  under,  and  is  acting  under,  the  provi- 
sions of  that  chapter,  when  in  fact  there  Is 
uotbing  in  the  pleadings  from  wliich  it  may 
be  fairly  assumed  that  the  organization  in 
question  has  ever  appointed  trustees  as  au- 
thorized by  that  chapter  or  has,  at  any  time, 
acted  under  Its  provisions;  there  is  nothing 
to  show  whether  the  two  original  trustees 
named  in  the  Butler  deed  are  dead,  have  re- 
signed, or  been  removed ;  and  there  is  noth- 
ing to  show  whether  the  three  trustees  act- 
ing In  1912  were  acting  as  the  heirs  at  law 
of  either  or  both  of  the  former  trustees,  or 
whether  they  had  been  selected  or  appointed 
by  the  organization  or  Its  meniberiihip.  So 
that  the  matter  must  be  treated  as  if  the  orig- 
inal trustees  appointed  by  the  Butler  deed 
were  still  acting. 

Our  present  statute  on  unincorporated 
charitable  uses  and  trusts  is  in  no  essential 
respects  different  from  the  earlier  enactments 
in  this  state  on  tbat  subject,  although  they 


have  been  extended  and  made  more  compre- 
hensive, and  the  last  act,  the  one  now  in  ques- 
tion, provides  for  the  manner  of  dissolution 
of  such  societies  and  for  the  sale  of  their 
property  for  reinvestment. 

This  court  in  the  case  of  Shannon  v.  Frost, 
8  ti.  Mon.  253,  had  under  consideration  a  con- 
troversy between  two  discordant  elements  In 
a  Baptist  Church  which  Involved  the  nse  and 
control  of  the  church.  The  title  to  the  church 
property  was  held  by  certain  trustees  named 
in  a  conveyance  for  the  use  and  benefit  of  the 
church  and  at  the  time  of  the  controversy 
part  of  the  original  trustees  were  still  living, 
and  there  had  never  been  an  organization  un- 
der the  terms  of  the  statute  of  1814,  which 
in  all  Its  essential  features  is  the  same  as  our 
present  act.  The  court  in  construing  that  act 
held  that  It  never.  In  letter  or  purpose,  ap- 
plied to  a  church  or  to  the  trustees  of  a 
church  when  the  church  property  was  still 
held  by  the  trustees  or  the  heirs  of  the  trus- 
tees to  whom  the  title  was  first  conveyed  or 
devised  as  a  charity;  or  to  a  church  which 
has  not  elected  trustees  as  successors  of 
those  In  whom  the  legal  title  of  the  proper- 
ty was  first  vested.  In  other  words,  that  un- 
til a  charitable  organization  through  its  mem- 
bership elected  or  appointed  trustees  and  or- 
ganized under  the  terms  of  the  statute,  it  was 
an  organization  Independent  of  and  not  under 
the  statute.  The  ruling  in  the  Shannon  Case 
was  subsequently  followed  and  elaborated  in 
the  following  earlier  cases:  Uadden  v. 
Chom,  8  B.  Mon.  70;  Berryman  v.  Reese, 
11  B.  Mon.  287;  Ransom  v.  Rogers,  6  Ky. 
Law  Rep.  291.  Likewise  in  Bennett  v.  Mor- 
gan, 112  Ky.  612,  66  S.  W.  287,  23  Ky.  Law 
Rep.  1824,  these  authorities  were  all  reviewed 
In  a  case  under  the  present  statute,  and  the 
doctrine  reaffirmed  that  where  the  church 
property  is  still  held  by  the  original  trustees 
or  their  heirs  the  statute  has  no  application. 
Until  there  has  been  an  organization  effected 
under  the  statute,  it  is  apparent  the  prop- 
erty is  not  held  "in  the  manner  mentioned 
in  this  chapter." 

But  it  is  urged  for  the  appellant  that  the 
case  of  Tate  v.  Woodyard,  145  Ky.  613,  140 
S.  W.  1044,  Is  direct  and  controlling  authori- 
ty to  the  effect  that  section  324,  Kentuck'y 
Statutes,  provides  the  only  manner  in  which 
there  may  be  a  sale  for  reinvestment  of  the 
property  of  such  a  charitable  or  religious  or- 
ganization. It  is  true  in  that  case  the  court, 
after  quoting  the  statute,  and  reciting  the 
fact  that  the  deed  there  in  question  to  the 
trustees  contained  no  power  of  sale,  said  that 
a  sale  thereof  could  only  be  effected  under  * 
the  statute;  but  It  is  apparent  that  in  that 
case  the  court  did  not  have  In  mind  the  dis- 
tinction pointed  out  in  the  earlier  cases  be- 
tween charitable  organizations  organized  un- 
der the  provisions  of  the  statute  and  those 
which  had  not  so  organized,  but  had  contin- 
ued to  operate  through  trustees  appointed  by 
the  instrument  originally  creating  the  tnist. 
Not  only  so,  but  it  does  not  appear  from  the 
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opinion  In  the  Tate  Case  whether  there  had. 
In  fact,  been  In  that  case  an  organization 
under  the  statnte,  and  we  must  assume  that 
the  record  did  show  such  organization,  or 
that  clause  would  not  bare  been  In  the  opin- 
ion. Manifestly  it  was  not  the  purpose  of 
that  opinion  to  change  tbe  rule  so  long  re- 
quired and  promulgated. 

Aa  we  hare  seen,  then,  that  tbe  Moreland 
Union  Sunday  School,  so  far  as  this  record 
shows,  had  never  organized  under  the  statute 
in  1012  when  tbe  conveyance  In  question  was 
made,  but  was  acting  Independently  of  tbe 
statute,  there  can  be  no  doubt  that  tbe  con- 
veyance made  in  accordance  with  the  authori- 
ty of  Its  whole  membership  unanimously  giv- 
en, and  subsequently  unanimously  ratlfled, 
was  a  valid  conveyance. 

Judgment  affirmed. 


COMMOrfWBALTH  v.  CALLOWAT. 
(Court  of  Appeals  of  Kentucky.    Oct  17, 1916.) 

1.  Criminal   Law   «s>1158<2)— Appeal  and 
Ebbob— Findings. 

The  findings  on  a  prosecution  tried  to  the 
court  will  be  given  the  same  weight  attached  to 
the  verdict  of  the  jury,  and  the  judgment  cannot 
be  disturbed  unless  palpably  against  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  8075;  Dec.  Dig.  <3=»1159(2).] 

2.  Obscenitt  €=9l7  —  Evidence  —  Suffi- 
ciency. 

In  a  prosecution  for  exhibiting  obscene  and 
indecent  pictures,  evidence  held  sufficient  to  sus- 
tain a  verdict  of  not  guilty. 

[Ed.  Note. — For  other  cases,  see  Obscenity, 
Dec.  Dig.  «=»17.] 

Appeal  from  Circuit  Court,  Franltlln 
County. 

H.  It.  Calloway  was  charged  with  exhibit- 
ing obscene  and  Indecent  pictures.  From  a 
Judgment  of  the  police  court  sustaining  & 
demurrer  to  tbe  warrant  and  dismissing  the 
prosecution,  the  Commonwealth  appealed  to 
the  circuit  court.  From  a  judgment  on  a 
verdict  of  not  guilty  in  the  circuit  court,  the 
CcmmMiwealth  appeals.    Affirmed. 

M.  M.  Logan,  Atty.  Gen.,  and  Dulln  Moss, 
of  Frankfort,  for  the  Commonwealth. 

MILLBB,  G.  J.  This  prosecution  against 
H.  B.  Calloway,  manager  of  tbe  Columbia 
Picture  Show  Oompany,  in  Frankfort,  was 
begun  by  a  warrant  Iscsued  from  the  police 
court  of  the  city  of  Frankfort,  charging  him 
with  exhibiting  obscene  and  indecent  pictures 
in  front  of  a  theater  on  Main  street,  in  vio- 
lation of  an  ordinance  of  the  city  of  Frank- 
fort. The  Judge  of  the  police  court  sustain- 
ed a  demurrer  to  the  warrant,  and  dismissed 
tbe  prosecution.  Tbe  commonwealth  appeal- 
ed to  the  circuit  court,  and  a  trial  In  that 
court,  before  the  judge  sitting  as  a  jury,  re- 
sulted in  a  verdict  of  not  guilty.  The  com- 
monwealth appeals  to  this  court  and  asks 
a  reversal  upon  the  ground  that  the  judg- 


ment of  the  circuit  court  was  against  tbe 
law  and  the  evidence. 

Tbe  pictures  complained  of  conalsft  of  sLz 
pictures,  11  by  14  indies  in  size,  and  two 
larger  pictures,  16  by  23  Inches  In  size,  all 
illustrating  the  story  of  "Undine."  Q%e  pic- 
tures are  entitled,  "Miss  Ida  Sduall,"  Miss 
Ida  Schnall  as  "Undine,"  "Undine  and  tbe 
Water  Nymphs,"  "The  Wound  Proves  Fatal," 
"The  Knight  Meets  Undine,"  "Oae  Fisher- 
man's Child  Strays  Away  from  Home  and 
Meets  the  Nymphs,"  "The  Water  Nymphs 
Rest  After  a  Day's  Frolic,"  and  "Holdbrand 
De^-lares  His  Love  for  Undine." 

In  29  Cyc.  1319,  tbe  rule  as  to  what  consti- 
tutes obscenity  or  Indecency  in  publications 
is  stated  as  follows: 

"Tbe  test  which  determines  the  obscenity  or 
indecency  of  a  publication  is  the  tendency  of 
the  matter  to  deprave  and  corrupt  tbe  morals 
of  those  whose  minds  are  open  to  anch  influences, 
and  into  whose  hands  such  a  publication  may 
fall.  The  question  does  not  depend  upon  its  be- 
ing true  or  false.  So  a  proper  test  of  obscenity 
in  a  painting  or  statue  is  whether  Its  motive, 
as  indicated  by  it,  is  pure  or  impure,  whether 
it  is  calculated  to  excite  in  a  spectator  impure 
imaginations,  and  whether  tbe  other  inddenti 
and  qualities,  however  attractive,  are  merely 
accessory  to  this  as  the  primary  or  main  purpose 
of  the  representation." 

The  only  witnesses  called  were  B.  6.  WU- 
llams  and  Guy  H.  Brlggs,  who  testified  that 
the  pictures  introduced  In  evidence,  as  above 
described,  were,  in  their  opinions,  neither 
obscene  nor  indecent.  This  testimony  and 
tbe  pictures  constituted  all  the  proof  heard 
In  the  case. 

[1]  The  flndtngs  in  a  prosecution  tried  to 
the  court  will  be  given  the  same  weight  as 
is  attached  to  the  verdict  of  a  Jury.  Klyxuan 
V.  Commonwealth,  30  S.  W.  658.  And  the 
judgment  must  be  palpably  against  the  evi- 
dence or  it  cannot  be  disturbed.  Wilson  ▼. 
Commonwealth,  140  Ky.  3,  130  S.  W.  794. 

[2]  Here  tbere  was  ample  evidence  to  sus- 
tain the  Judgment  The  right  of  the  comnaon- 
wealth  to  prosecute  this'  appeal  Is  not  de- 
cided. 

Judgment  affirmed. 


BBETT  ▼.  HOUSER. 
(Court  of  Appeals  ot  Kentucky.    Oct  17,  1916.) 

1.  Advebse  PoasESBioN   €=>13— Rbqcisites. 

To  perfect  a  title  by  adverse  possession  tbe 
holding  must  be  adverse,  open,  actnal,  and  con- 
tinuous to  a  well-marked  or  well-defined  bonnd- 
ary. 

[Ed.  Note.— For  other  cases,  see  Adverse  Poa- 
session.  Cent  Dig.  {§  66,  67-76 ;  Dec.  Dig.  «=> 
13.] 

2.  Adverse    Possession    «=>44— CoNTiHurrT 
OF  Possession— Evidence. 

While  continuity  of  posaeaalon  is  an  essen- 
tial link  in  the  perfection  of  a  title  by  advene 
possession,  it  is  allowable  In  determining  the 
sufficiency  of  the  continuity  of  possession,  to 
consider  the  nature,  character,  value,  and  loca- 
tion of  the  property  and  the  oses  to  which  it 
tias  been  or  may  be  put  bat  it  must  be  of  such 
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a  natuK  as  to  i>nt  the  real  proprietor  upon  op' 
tlce  that  a  hostile  claim  is  asserted. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  if  226-231 ;    Dec.  Dig.  «=» 
44.1 
8.  Adverse  Possession  «=344,  53— Ooitorot- 

TT   OF   POSeESBION— REQUIRKUENTS. 

In  perfecting  title  by  adverse  possession  disr 
connected  periods  of  occupancy  where  there  Is 
no  obstacle,  or  occasional  entries  for  purposes 
of  pasture,  cutting  timber,  or  cultivation,  are 
not  sufficient  to  answer  the  requirements  of 
Gontiuuity  and  if  continuity  be  broken  by  vol- 
untary abandonment,  surrender  of  premises  to 
another,  etc.,  it  is  fatal  to  the  case  of  one  claim- 
ing by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  {$  22&-231,  266-270;  Dec, 
Dig.  <8=»44,  53.] 

4.  Advebsb    Pobsksbion    9=957— Bvioencb— 

sofficienct. 
In  an  action  of   ejectment,  evidence  held 
sufficient  to  justify  a  finding  that  the  adverse 
possession  of  defradant  had  oeen  continuous. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent.  Dig.  ig  277,  278,  666,  667,  687 ; 
Dec.  Dig.  <Ss>67.] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Suit  in  ejectment  by  H.  VL  Britt  against 
George  W.  Houser.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

A.  M.  Nichols,  Jotm  K.  Hendrick,  and  E.  H. 
Puryear,  all  of  Paducah,  for  appellant. 
Arthur  Y.  Martin,  Wheeler  ft  Hughes,  and 
Bagby  ft  Martin,  all  of  Paducah,  for  appel- 
lee. 

CAitKOLL,  J.  The  appellant,  Britt, 
brought  a  suit  In  ejectment  against  the  appel- 
lee, Houser,  seeking  to  recover  the  possession 
of  a  body  of  land  situated  in  McCracken 
county,  containing  about  73  acres.  The  an- 
swer of  Houser  was  a  traverse  find  an  affirm- 
ative plea  of  ownership. 

On  the  trial  of  the  case  it  developed  that 
'  the  defense  of  Houser  and  his  claim  of  own- 
ership were  rested  entirely  on  adverse  posses- 
sion, and  BO  the  court  confined  the  Issues  to 
this  question,  by  instructions  that  are  not 
criticized. 

The  jury,  after  considering  the  case,  found 
A  verdict  in  favor  of  Houser,  and  on  this  ap- 
peal by  Britt  from  the  Judgment  on  the  ver- 
dict his  principal  contention  is  that  the  evi- 
dence of  adverse  possession  was  wholly  in- 
sufficient to  satisfy  the  requirements  of  the 
Jaw,  and  therefore  the  court  should  have  di- 
rected a  verdict  in  his  favor. 

The  evidence  shows  that  the  land  in  con- 
troversy was  at  one  time  ovraed  by  R.  F. 
Woods,  who  had,  before  his  death  in  1878, 
«oId  it  by  title  bond  to  Daniel  J.  Britt  After 
the  death  of  Woods,  Daniel  J.  Britt,  the  fa- 
ther of  the  appellant,  Britt,  instituted  an  ac- 
tion tn  the  McCracken  drcnit  court  against 
the  heirs  of  R.  F.  Woods  to  secure  the  title 
to  the  land  under  the  bond  conveying  it  to 
talm.  In  this  suit  there  was  a  judgment  in 
1880   giving   to   Daniel   J.   Britt  the  relief 


sought,  and  the  commissioner  of  the  court 
was  ordered  to  a^d  did  prepare  a  deed  con- 
veying to  Britt  this  land  now  in  controversy, 
which  deed  was  directed  by  the  court  to  be 
certified  to  the  clerk  of  the  McCracken  coun- 
ty court  for  record,  but  for  some  reason  it 
was  never  placed  on  the  records  of  the  coun- 
ty court.  Daniel  J.  Britt  never  disposed  of 
this  land  and  died  in  1906,  leaving  surviving 
him  the  appellant,  H.  M.  Britt,  and  other 
children  whose  Interest  in  the  land  was  sub- 
sequently purchased  by  the  appellant  / 

It  appears  that  Daniel  J.  Britt,  as  well  as 
the  children,  llyed  In  the  state  of  Illinois, 
and  that  neither  X>anlel  J.  Britt  not  any  of 
his  children  ever  took  possession,  either  in 
person  or  by  tenants,  of  the  land  in  contro- 
versy, nor  did  they  exercise  over  it  any  acts 
of  ownership  wbiktever  from  1880  until  short- 
ly before  this  suit  was  brought  in  1915.  Why 
Daniel  J.  Britt  or  his  children  never  exer- 
cised any  acts  of  ownership  over  the  land 
does  not  appear.  But  It  seems  that  about 
1913  the  appellant  discovered  in  some  way 
that  bis  father,  Daniel  J.  Britt,  by  the  Judg- 
ment before  mentl(»ied  became  entitled  to  the 
land,  and  after  making  this  discovery  he 
bought  the  interest  of  the  other  Britt  chil- 
dren and  set  up  claim  to  the  land. 

It  will  thus  be  seen  that  although  Daniel 
J.  Britt  became  the  owner  of  the  land  in  1880 
by  virtue  of  the  court  proceedings,  neither 
he  nor  any  of  his  children  asserted  any  claim 
to  the  land*,  or  had  it  in  possession,  or  exer- 
cised any  acts  of  ownership  over  it  until  1918, 
a  period  of  about  83  years. 

Turning  now  to  the  evidence  in  behalf  of 
Houser,  it  shows  that  this  land  is  situated 
on  the  bank  of  the  Ohio  river  and  is  subject 
to  periodical  overflows  of  such  nature  and 
extent  as  to  make  it  ImpractlcaMe  to  keep 
the  land  continuously  in  cultivation  or  in- 
closed by  fencing,  and  to  prevent  it  from  be- 
ing occupied  by  a  residence  or  outbuildings. 
A  residence  that  was  on  the  land  at  one  time 
was  washed  away  by  a  flood,  and  the  fencing 
with  which  it  was  Incloeed,  or  had  been  part- 
ly inclosed  at  different  times,  was  also  wash- 
ed away. 

It  also  appears  that  the  Children  of  R.  F. 
Woods  did  not  know  of  the  effect  of  the  suit 
brought  by  Britt,  nor  Old  they  have  any 
actual  notice  or  Information  from  any  source 
that  R.  F.  Woods  did  not  own  the  land  at 
his  death  or  that  it  did  not  descend  to  them, 
until  the  appellant,  Britt,  asserted  claim  to 
it  for  the  first  time  in  1918.  Between  the 
death  of  R.  F.  Woods,  In  1878,  and  1913  the 
land  was  assessed  to  the  Woods  heirs  and 
the  taxes  were  paid  by  them.  They  believed 
during  all  these  years  that  they  were  the 
owners  of  the  land,  as  no  person  at  any  time 
asserted  any  claim  or  title  to  it  or  inter- 
fered with  their  possession.  During  these 
years  no  person  lived  on  the  land,  but  it 
was  wholly  or  at  least  partly  inclosed  by 
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fencing:,  except  for  a  few  years  when  tbe 
fencing  was  washed  away  by  high  water.  It 
was  cultivated  In  crops  by  the  Woods  heirs 
and  their  tenants  at  different  times  during 
these  33  years,  although  there  were  years  In 
which  It  was  not  cultivated  by  any  person. 
Tbe  Woods  heirs  also  cut  timber  from  the 
land  when  they  wanted  It,  and  pastured  It 
In  short,  th«>y  exercised  at  all  times  such  acts 
of  ownership  over  It  as  they  would  have  done 
If,  In  fact,  they  had  been  at  aU  times  the  real 
owners  of  the  land ;  and  It  was  generally  re- 
garded and  spoken  of  In  tbe  neighborhood  as 
the  land  of  the  Woods  heirs. 

It  may  be  further  here  said  that  If  the 
Brltts  bad  at  any  time  from  1880  to  1913 
made  any  Inquiry  concerning  the  land,  they 
would  have  learned  that  It  was  In  the  posses- 
sion of  and  nnder  the  control  of  tbe  Woods 
heirs,  who  were  exercising  as  frequently  as 
natural  conditions  would  permit  such  acts 
of  ownership  over  the  land  as  would  put  a 
person  of  ordinary  prudence  on  notice  that 
they  were  asserting  title  to  It. 

[1]  To  satisfy  the  requirements  of  the  doc- 
trine of  adverse  possession  the  holding  must 
be  adverse,  open,  actual,  and  continuous  to  a 
well-marked  or  well-defined  boundary.  The 
reason  these  requirements  are  essential  Is 
because  It  may  well  be  presumed  that  when 
land  Is  openly  and  visibly  occupied  by  an- 
other than  the  owner  to  a  well-deflned  bound- 
ary and  this  occupancy  Is  continuous  and  ac- 
companied by  an  assertion  of  title  and  such 
other  acts  of  ownership  as  the  rightful  own- 
er might  exercise,  they  yrUl  be  sufficient  to 
put  the  real  owner  upon  notice  of  tbe  hos- 
tile claim  to  his  property  and  will  furnish 
him  opportunity  to  assert  his  title  or  take 
such  other  steps  as  be  may  desire  to  eject 
the  Intrndei.  The  presumption  Is  that  the 
real  owner  of  land  occasionally  at  least  takes 
some  notice  of  bis  possessions  or  makes  some 
inquiry  about  them,  and  when  he  does  be 
can  easily  ascertain  whether  they  are  free 
from  intruders  or  In  the  adverse  possession 
of  some  hostile  claimant.  If  the  possession  of 
this  claimant  Is  accompanied  by  the  acts  we 
have  described,  and  consequently  the  rightful 
owner  cannot  be  disseised  of  his  property  if 
be  exercises  such  care  in  looking  after  it  as 
a  person  of  ordinary  prudence  might  be  sup- 
posed to  exercise. 

It  is  said,  however,  by  counsel  for  Brltt 
that  the  evidence  shows  lack  of  continuity  in 
the  possession  by  the  Woods  heirs,  and  there- 
fore their  claim  of  title  by  adverse  posses- 
sion must  fall. 

(2, 3]  It  is  undoubtedly  true  that  continui- 
ty of  possession  Is  an  essential  link  In  the 
perfection  of  a  title  by  adverse  possession, 
llellard  v.  Hubbard,  160  Ky.  304,  169  S.  W. 
727,  Ann.  Cas.  1916A,  605.  But  this  does  not 
mean  that  in  all  cases  and  with  respect  to 
all  species  of  property,  wherever  situated,  or 
however  used,  it  is  Indispensable  that  the 
adverse  claimant  should  be  at  all  times  in 
the  actual  possession  of  the  property  either 


by  residence  or  inclosnre  or  cultivation,  for 
it  Is  allowable,  tn  determining  the  sufficiency 
of  the  continuity  of  the  possession,  to  take 
into  consideration  the  nature,  character,  and 
location  of  the  proi)erty  and  the  uses  to 
which  it  has  been  or  may  be  put.  For  exam- 
ple, the  use  to  which  some  property  Is  and 
may  be  put,  its  location,  its  value,  and  its 
surroundings,  may  be  such  that  it  would  be 
necessary  to  apply  a  more  stringent  rule  of 
continuity  of  possession  to  perfect  a  title 
than  would  be  required  in  other  cases.  Thus 
it  was  said  in  Singleton  v.  Trustees,  10  S. 
W.  793,  10  Ky.  Law  Bep.  861: 

"It  has  been  repeatedly  held  by  this  court 
that  a  possession,  such  as  the  nature  of  the 
real  estate  will  admit  of  and  is  necessary  for 
the  use  it  is  applied  to,  may  be  regarded  actual, 
continuous,  and  adverse,  though  not  in  the  actual 
use  or  occupancy  of  the  owner  all  the  time. 
And  accordingly  possession  of  a  parcel  of  land 
for  school  purposes,  for  such  length  of  time 
each  year  as  school  is  tanght,  is  to  be  regarded 
such  in  the  meaning  of  the  law  as  will.  If  con- 
tinued for  15  years,  give  a  perfect  title." 

In  Webbs  v.  Hynes,  9  B.  Mon.  388,  50 
Am.  Dec.  515,  it  appears  that  tbe  land  In 
dispute  was  an  Island  in  the  Ohio  river,  and 
one  of  the  chief  questions  In  the  case  related 
to  the  continuity  of  possession  by  the  adverse 
claimant.  In  discussing  the  necessity  for 
unbroken  possession,  the  court  said: 

"If  a  fence  was  unnecessaiy  to  its  enjoyment, 
and  if  it  was  used  by  the  defendants,  in  the 
way  most  appropriate,  considering  its  nature 
and  liability  to  be  inundated,  and  that  use  was 
continued  *whenever  the  condition  of  the  land 
would  permit,  we  entertain  no  doubt  such  use 
would  constitute  an  adverse  possession,  which, 
if  continued  uninterruptedly  for  20  years  before 
suit  brought,  would  be  sufficient  to  toll  the  right 
of  entry  of  the  elder  patentee." 

But  with  respect  to  all  classes  of  property 
the  continuity  of  possession  and  tbe  use  to 
which  the  property  is  put  must  be  of  such, 
a  nature  as  to  put  the  real  proprietor  npon 
notice  that  a  hostile  claim  is  asserted.  Dls-* 
coimected  periods  of  occupancy  when  there 
is  no  obstacle  such  as  here  existed  or  oc- 
casional entries  for  purposes  of  pasture  or 
cutting  timber  or  cultivation  will  not  be  suf- 
ficient to  answer  the  requirements  of  con- 
tinuity. Smith  V.  Chapman,  160  Ky.  400, 
169  S.  W.  834.  And  if  the  continuity  of  poft- 
sesslon  be  broken  by  voluntary  abandonment, 
or  by  the  surrender  of  the  premises  to  anoth- 
er, or  by  any  other  act  that  would  indicate 
that  the  adverse  bolder  was  not  asserting 
claim  to  the  property,  it  will  be  fatal  to 
bis  case. 

[4]  Measured  by  these  rules  we  think  the 
actual  possession  of  this  land  by  the  Woods 
heirs  was  as  continuous  as  the  natural  con- 
ditions would  permit,  and  sufficient  to  take 
tbe  case  to  the  jury,  and  to  authorize  them 
to  find  that  the  possession  had  been  con- 
tinuous. 

Some  question  Is  also  made  as  to  the  com- 
petency of  certain  evidence  offered,  but  we 
do  not  think  this  evidence  was  of  sufficient 
Importance  to  justify  a  reversal  of  the  case 
even  if  it  should  be  thought  not  admissible. 
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In  fact,  the  Incompetency  of  tbe  evidence  Is 
rather  due  to  the  Improper  and  leading  meth- 
od employed  In  aaklng  questions  than  to  any 
Inbeient  incompetency  In  the  answers  of  the 
witnesses. 
The  Judgment  is  affirmed. 


DAVIDSON  T.  COMMONWEAI/TH.* 
(Court  of  Appeals  of  Kentucky.    Oct  17, 1916.) 

1.  Irsank  Peksonb  $=328  —  FiNDina  of  In- 

SANrrT— CONCLUSlVKNKSa. 

Under  Kj.  St.  |  21S8,  providing  that  the 
inry  upon  a  request  in  an  inquisition  as  to  san* 
ity  shall  make  certain  findings,  and  in  view  of 
Cr.  Code  Prac.  g  156.  providing  for  confinement 
of  one  found  insane  alter  inquisition  vben  charg- 
ed with  a  criminal  offense,  a  finding  of  insanity 
18  not  a  bar  to  further  prosecution,  being  con- 
clusive only  that  the  accused  was  insane  at  the 
time  of  the  finding,  but  not  at  tbe  time  of  the 
offenae,  although  tbe  offense  was  committed 
within  a  year  of  the  finding,  which  included  the 
statement  that  the  accused  had  been  insane  for 
several  yeara. 

[Kd.  Note. — For  other  cases,  see  Insaue  Per- 
sona, Cent.  Dig.  i|  35,  36;  Dec.  Dig.  <S=>26.] 

2.  CBiHiifAL  Law  «=740— Insane  Pebsons 
€=>26— Finding  of  Insanity— Conclusivk- 
NKS8— Questions  fob  Jvby. 

The  biding  on  an  inquest  as  to  sanity  being 
conclusive  as  to  condition  of  mind  only  at  the 
time  of  the  inquest  and  no  inquest  being  neces- 
sary to  rebut  tbe  presumption  that  one,  once 
found  to  be  insane,  continues  so,  it  may  be  re- 
butted by  oral  evidence  on  tbe  trial  for  a  crimi- 
nal offense,  in  which  the  question  of  insanity  is 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I«w,  Cent  Dig.  {  1712;  Dec.  Dig.  «ss>740; 
Insane  Persons,  Cent.  Dig.  SS  36,  36 ;  Dec.  Dig. 
«s>26.1 

3.  CuKiNAL  Law  «s>623— Irsanitt— Rioht 
TO  Inquest. 

One  accused  of  an  offense,  and  having  had 
one  inquest  as  to  insanity,  upon  which  be  waa 
found  to  be  insane  and  committed  to  the  asylum, 
could  not,  on  his  release  and  upon  beint;  brought 
to  trial,  have  another  inquest  as  to  bis  sanity 
as  a  matter  of  right,  but  allowance  of  such  in- 
quest was  within  the  discretion  of  the  trial 
court. 

l£d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1391-1398;  Dec.  Dig.  (3=3 
623.] 

4.  Cbiminai,  Law  «=s>623— Inbanitt— Biohts 
OF  Defendant. 

Id  such  case,  all  that  the  accused  is  entitled 
to  is  to  introduce  a  copy  of  the  record  and  ver- 
dict of  the  Inquest  and  to  introduce  other  wit- 
nesses on  the  same  question,  and  to  the  proper 
instruction  that  if  he  was  insane  at  the  time  of 
the  commission  of  the  offense  he  should  be  ac- 
quitted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Imw,  Cent  Dig.  gg  1391-1898;  Dec.  Dig.  «=s» 
623.] 

5.  iNDICniENT  ARO  IRFOBMATIOR  «S»121(2)— 
BiSHT  TO  BlIX  or  PABTICUI.ABS. 

Where  the  indictment  for  attempt  to  rape 
charges  the  offense  in  the  terms  of  the  statute 
and  names  the  person  against  whom  it  was 
committed,  the  accused  has  no  right  to  a  bill  of 
particulars,  even  though  be  claims  to  have  been 
insane  at  the  time  of  the  offense  and  asserts  his 


right  to  obtain  information  as  to  the  offense 
from  the  witnesses  or  by  bill  of  particulars. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  g  817;  Dec  Dig. 
<8=»121(2).] 

6.  Cbiminai,  Law  «=>e65(2)— Trial— Conduct 
— Pkesxncb  of  WiTRxssas— Discbbtion  of 

COUST. 

Though  witnesses  are  placed- under  the  rule, 
it  is  within  the  discretion  of  the  court  to  permit 
deputy  sheriffs  of  the  county,  who  are  also  wit- 
nesses, to  remain  in  the  room  during  the  trial 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  1550-1554,  1565;  Dec.  Dig. 
«=665(2).] 

7.  Cbiuinai.  Law  <S=>570(1)— Defenses— Ir- 
SANiTY— Evidence. 

Evidence  Aeld  suflBcient  to  sustain  verdict 
that  accused,  at  the  time  of  the  offense  and  at 
the  time  of  the  trial,  was  not  criminally  irre- 
sponsible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  12S5,  1287 ;  Dec.  Dig.  «=» 
570(1).] 

Appeal  from  Circuit  Court,  Fayette  County. 
Bobert  M.  Davidson  was  convicted  of  an 
offense,  and  he  appeals.    AtUriued. 

Bobt.   E.   L.  Murphy,  of  Lexington,  for 
appellant    M.  M.  Logan,  Atty.  Oen.,  D.  O. 
Myatt,  Asst  Atty.  Uen.,  and  John  B.  Allen, , 
of  Lexington,  for  tbe  Commonwealth. 

CLABKE,  J.  In  March,  1915,  appellant 
was  arrested  on  a  warrant,  charging  that  in 
Fayette  county,  on  November  16,  1014,  he 
attempted  to  commit  a  rape  upon  the  body  of 
an  infant  female  under  12  years  of  age.  On 
April  8,  1915,  the  grand  Jury  of  Fayette  coun- 
ty returned  an  indictment  against  Mm,  charg- 
ing him  with  the  commission  of  this  offense, 
and  also  accusing  him  of  having  been  con- 
victed of  a  similar  offense  in  the  Fayette 
circuit  court  at  its  April  term,  1866.  On 
July  17,  1915,  counsel  for  appellant  moved 
the  court  to  have  appellant  tried  for  lunacy, 
alleging  that  he  was  Insane  and  incapable  of 
preparing  any  defense  to  tbe  charge,  "nils 
motion  was  overruled,  but  on  the  27th  day 
of  September,  1916,  upon  motion  of  the  actr 
lug  commonwealth  attorney,  the  court  di- 
rected an  inquest  to  ascertain  whether  or  not 
appellant  was  insane,  and  for  that  purpose 
a  Jury  was  impaneled  and  a  trial  had,  whidi 
resulted  in  the  following  verdict: 

"We,  of  the  Jury,  find  from  the  evidence  that 
Bobert  M.  Davidson  is  a  person  of  unsound  mind 
and  a  lunatic;  that  the  unsoundness  of  mind 
has  existed  for  several  years;  that  his  oUicc  of 
birth  is  unknown,  and  he  resides  in  Fayette 
county,  and  is  32  years  of  age;  that  he  was  not 
brought  into  this  state  for  the  purpose  of  be- 
coming a  charge  upon  the  commonwealth;  that 
he  owns  no  estate  of  an^  kind;  that  bis  father 
is  dead  and  mother  is  living  and  resides  at  Muir 
Station,  Ky.,  and  has  no  estate  sufficient  to  sup- 
port the  person  under  trial;  and  said  Robert  M. 
Davidson  is  not  capable  of  laboring,  either  in 
whole  or  in  part,  for  his  support." 

Appellant  was  then  conveyed  to  the  East- 
em  Kentucky  Asylum,  where  he  was  con- 
fined for  about  seven  months.  It  does  not 
appear  Just  how  or  when  appellant  was  dls- 
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charged  'from  tbe  asylum.  On  March  18, 
1916,  bis  case  was  assigned  for  trial  on  April 
12th,  upon  whl(^  day  he  was  tried  and  coa- 
vlcted  and  his  punishment  fixed  at  confine- 
ment in  the  penitentiary  for  not  less  than 
10  years  nor  more  tlukn  10  years  and  a  day. 
When  the  case  came  on  for  trial,  a  motion 
for  a  lunacy  Inquest  was  entered  for  appel- 
lant, and  overruled.  Counsel  for  appellant 
then  filed  a  motion  that  the  commonwealth 
be  required  to  famish  him  with  a  bill  of 
particulars.    This  motion  was  also  overruled. 

In  addition  to  a  plea  of  not  guilty,  the  ver- 
dict upon  the  lunacy  Inquest  of  September 
27,  1919,  was  pleaded  as  a  bar  to  a  further 
prosecution  of  appellant  under  the  indict- 
ment, and  tbe  plea  in  bar  was  overruled  by 
the  court.  Numerous  grounds  were  assign- 
ed in  the  motion  for  a  new  trial,  but  those 
which  are  urged  upon  us  here  are:  (1)  That 
the  court  erred  in  overruling  appellant's  plea 
that  the  verdict  upon  the  lunacy  Inquest 
was  a  bar  to  a  further  prosecution  of  this 
action ;  (2)  that  the  court  erred  ip  overrul- 
ing appellant's  motion  for  a  bill  of  particu- 
lars ;  (3)  that  the  court  erred  In  overruling 
appellant's  motion  for  an  Inquest  to  deter- 
mine whether  appellant's  mind  had  been 
restored  at  the  time  of  the  trial;  (4)  that 
the  court  erred  tn  overruling  appellant's  mo- 
tion for  a  lunacy  inquest  at  the  conclusion  of 
all  tbe  evidence;  (5)  that  the  court  erred  In 
permitting  two  of  the  commonwealth's  wit- 
nesses, who  were  deputy  sheriffs,  to  i«main  In 
the  courtroom  during  the  trial,  and  to  testify, 
after  a  separation  of  the  witnesses  had  been 
ordered  upon  defendant's  motion;  (6)  tliat 
the  verdict  la  contrary  to  the  evidence. 

[1]  As  the  first,  third,  and  fourth  grounds 
relied  upon  for  reversal  present  but  different 
phases  of  one  question,  we  will  consider  them 
together.  The  contention  that  tbe  verdict 
upon  the  lunacy  inquest  is  a  bar  to  a  fur- 
ther prosecution  of  this  action  is  based  upon 
the  Idea  that  that  verdict  is  conclusive,  not 
only  of  the  condition  of  the  mind  of  the  ap- 
pellant at  tbe  time  that  verdict  was  rendered, 
but  Is  also  conclusive  upon  all  questions  cover- 
ed by  the  verdict :  and,  since  the  Jury  by  that 
verdict  not  only  found  that  the  appellant  was 
of  unsound  mind  at  that  time,  but  found  also 
that  this  una)undDe8s  of  mind  had  existed 
for  several  years,  it  was  conclusive  that  appel- 
lant was  insane  at  the  time  the  offense  was 
couiuiltted,  as  It  was  committed  in  November, 
1914,  less  than  a  year  before  the  Inquest  was 
held  In  September,  1915.  Under  chapter  67 
of  our  Statutes  providing  how  a  lunacy  iu- 
qusst  shall  be  held,  it  Is  provided  that  the 
Jury  shall  not  only  determine  the  state  of  the 
mind  of  tbe  person  in  charge,  but  shall  find 
as  well  when  the  Insanity  began,  the  cause 
of  It,  the  property  owned  by  him,  whether  or 
not  his  parents  are  living,  and  whether  he 
is  capable  of  earning,  in  whole  or  in  part, 
his  living.  However,  such  a  verdict  Is  con- 
clusive only  of  the  condition  of  the  mind  of 
a  iiarty  at  the  time  of  tbe  inquest,  and  is 


only  prima  fade  evidence  of  his  condition  mt 
a  subsequent  time.  Clark  y.  Trail,  1  Mete. 
85;  Carpenter  v.  Carpenter,  S  Bush,  2S3; 
Johnson  v.  Mitchell,  146  Ky.  382,  142  S.  W. 
075.  And  even  this  force  Is  given  the  ver- 
dict only  in  dvU  actions.  In  the  case  of 
Montgomery  v.  Commonwealth,  88  Ky.  509, 11 
S.  W.  476,  11  Ky.  Law  Rep.  40,  the  effect  of 
such  a  verdict  in  a  criminal  action  Is  thoB 
restricted: 

"If  it  be  established  that  a  person  was  insane 
at  the  time  he  coramitted  a  criminal  act,  it  does 
not  follow  that  the  establishing  of  that  fact 
alone  entitles  him  to  an  acquittal.  Something 
more  must  appear,  to  wit,  that  by  reason  qf  his 
insanity  he  did  not  know,  at  the  time  he  com- 
mitted the  act,  right  from  wrong,  or,  if  he  did, 
he  had  not  sufficient  will  power  to  control  and 
govern  his  actions.  This  mental  condition  most 
exist  at  the  time  the  person  committed  the  crim- 
inal act.  Insanity  must  not  onl^  exist  at  the 
time  the  act  was  committed,  but  it  must  render 
the  person,  at  said  time,  incapable  of  knowing 
right  from  wrong,  or,  if  he  did  know  it,  insanity 
must  render  him  incapable  of  controlling  his  ac- 
tions. A  person  may  be  shown  to  be  insane, 
but  tbe  establishment  of  that  fact  does  not  car- 
ry with  it  the  presumption  that  he  was  not 
criminally  responsible.  His  insanity  may  re- 
lieve him  from  contract  obligations,  but  he 
will  be  criminally  liable  unless  he  goes  further, 
and  shows  that  it  was  so  violent  as  to  render 
him  incapable  of  knowing  right  from  wrong,  or, 
if  knowing,  incapable  of  controlling  his  actions. 
Therefore,  conceding,  for  the  sake  of  argument, 
the  appellant's  proposition  to  be  true  in  the  ab- 
stract, it  does  not  follow  that  it  is  correct  aa 
applied  to  a  criminal  case.  Bnt  we  are  not  pre- 
pnred  to  say  that  said  proposition  is  correct  in 
any  cnse,  unless  the  insanity  is  established  by  an 
inquisition,  in  which  case  the  presumption  would 
exist  and  control  in  civil  matters,  but  woald  not 
control  in  criminal  matters  for  the  reasons  above 
indicated.  Evidence  of  insanity,  both  before  and 
after  the  criminal  act,  may  be  given  to  the  Jury 
for  tbe  purpose  of  enabling  them  to  determine 
whether  or  not  the  same  condition  of  mind  exist- 
ed at  the  time  the  act  was  committed ;  but  no 
legal  presumption  arises  from  the  proof  of  pre- 
vious or  after  insanity,  that  the  person  was  in- 
sane at  the  time  he  committed  the  criminal  act, 
but  the  Jury  may  draw  such  inferences  of  fact- 
from  these  conditions  as  they  may  deem  proper." 

To  the  same  effect  are  Robersou's  Criminal 
Laws,  vol.  1,  I  31;  12  Cyc.  161 ;  Shannahan 
V.  Commonwealth,  8  Bush,  463,  8  Am.  Rep. 
465;  Graham  v.  Commonwealth,  16  B.  Mon. 
587;  Farris  v.  Commonwealth,  1  S.  W.  729, 
8  Ky.  Law  Rep.  417;  Murphy  v.  Common- 
wealth, 92  Ky.  485,  18  S.  W.  163,  13  Ky,  Law 
Rep.  695;  1  Wharton,  Criminal  Law,  |  33 ; 
Bishop's  Criminal  Law,  {  383b;  Clark's  Crim- 
inal Law,  I  52.  This  position  is  also  clearly 
recognized  by  section  150  of  the  Criminal 
Code  which  la  as  follows: 

"If  the  court  shall  be  of  opinion  that  there  are 
reasonable  grounds  to  believe  that  the  defendant 
is  insane,  all  proceedioRS  in  the  trial  shall  be 
postponed  until  a  jury  be  impaneled  to  inquire 
whether  the  defendant  is  of  unsound  mind,  and 
if  the  Jury  find  that  he  is  of  unsound  mind,  the 
court  shall  direct  that  he  be  kept  in  prison  or 
conveyed  by  the  sheriff  to  the  nearest  lunatic 
asylum,  and  there  kept  in  custody  by  the  officers 
thereof  until  he  be  restored,  when  he  shall  be 
returned  to  the  sheriff  on  demand,  to  be  recon- 
veyed  by  him  to  the  Jail  of  the  county." 

The  Inquest  In  this  case  was  held  pursuant 
to  this  section  of  the  Criminal  Code,  which 
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provldeB  that  al)  proceedings  in  tbe  trial 
shall  be  postponed  until  the  condition  of  de- 
fendant's mind  can  be  determined,  and,  if 
unsound,  that  he  shall  be  confined  in  prison 
or  the  nearest  lunatic  asylum  until  be  is  re- 
stored, when  he  shall  be  returned  to  the  Jail 
of  the  county.  He  Is,  of  course,  then  to  be 
tried  upon  the  charge,  because  only  for  that 
reason  could  he  be  returned  to  jail  if  restored 
to  a  sound  mind.  The  provisions  of  section 
2158,  a  part  of  chapter  67  of  the  Kentucky 
Statutes,  that  the  Jury  upon  request  shall 
find  when  the  party  lost  his  mind  and  the 
cause  thereof,  his  ability  to  work  and  what 
property  he  owns,  etc.,  is  for  the  purpose  of 
determining  whether  he  is  an  idiot  or  a  ^na- 
tic,  and  whether  a  public  charge  or  not,  as 
well  as  to  furnish  to  the  as:^um  authorities 
information  needed  by  them  In  his  treatment, 
as  is  clearly  shown  by  many  provisions  of  the 
chapter,  and  the  only  Judgment  that  can  be 
entered  upon  such  a  verdict  Is  that  the  per- 
son tried  is  then  a  lunatic  of  an  Idiot  and 
shall  be  confined  or  released. 

[21  As  audi  a  verdict  is  conclusive  of  tiie 
condition  of  the  mind  only  at  the  time  of  the 
inquest,  and  as  there  is  no  rule  of  law  or 
statute  which  requires  an  Inquest  to  rebut  the 
presumption  that  a  person  once  found  to  be 
of  unsound  mind  ccmtlnues  so.  It  may  be 
rebutted  by  oral  evidence  upon  a  trial  for  a 
criminal  offense,  In  which  the  defendant's 
sanity  is  an  issue  to  t>e  determined  by  the 
Jury.  Fain  v.  Commonwealth,  78  Ky.  188, 
39  Am.  Kep.  213;  Brown  v.  Commonwealth, 
14  Bufih,  402;  1  Bishop's  Criminal  Law,  g 
383. 

[}]  Therefore  appellant  was  not  entitled  to 
an  Inquest  to  show  that  his  mind  was  restored 
before  a  trial  could  be  had  or  Judgment  ren- 
dered against  blm.  Whether  or  not  a  trial 
upon  a  criminal  charge  shall  be  suspended  and 
a  lunacy  inquest  ordered  is  a  matter  that  ad- 
dresses Itself  to  the  sound  discretion  of  tbe 
trial  court,  and  only  when  that  discretion  has 
been  abused  wiU  it  be  controlled  by  this 
court.  The  question  of  whether  or  not  de- 
fendant was  insane  at  the  time  of  trial  was 
submitted  to  the  trial  Jury,  which  found  he 
was  not  then  insane,  and  it  cannot  be  said 
the  court  abused  a  sound  discretion  in  over- 
ruling the  notion  for  an  Inquest. 

[4]  Upon  trial  under  the  indictment  appel- 
lant was  permitted  to  Introduce  a  certified 
copy  of  the  record  and  verdict  of  the  Inquest 
upon  the  question  of  his  sanity,  and  to  intro- 
duce numerous  witnesses  upon  the  same  ques- 
tion. The  Jury  were  properly  instructed  that 
tf,  at  tbe  time  the  offense  was  committed,  or 
at  the  time  of  the  trial,  they  believed  from 
the  evidence  the  appellant  was  Insane,  they 
should  acquit  him.  This  was  all  he  was  en- 
titled to,  and  the  court  did  not  err  in  disal- 
lowing his  plea  to  bar  or  in  overruling  any 
of  his  motion  for  a  lunacy  inquest. 

[t]  2.  There  Is  nothing  In  this  record  to  en- 
title appellant  to  a  MB  of  particulars.  The 
indictment  is  simple,  charges, the  ofteose  iu 


the.  terms  of  the  statute  denouncing  the 
crime,  the  manner  of  Its  commission,  and  the 
person  against  whom  committed.  A  bill  of 
particulars  could  have  gone  no  farther.  Ap- 
pellant bases  his  contention  for  a  bill  of  par- 
ticulars upon  the  fact  that  the  common- 
wealth's witnesses  would  not  discuss  with 
him  what  their  testimony  upon  the  trial 
would  bC).  and  hla  claim  that  appellant  wa^ 
Insane,  hla  idea  evidently  being  that  he  was 
entitled  to  this  information,  and  that  he 
could  obtato  same  from  a  bill  of  particulars, 
hut  he  is  neither  entitled  to  have  the  attor- 
ney for  the  commonwealth  furnish  him  this 
Information,  nor  la  It  the  office  of  a  bill  of 
particulars  to  furnish  such .  information. 
Franklin  v.  Commonwealth,  1Q5  Ky.  237,  48 
S.  W.  966,  20  Ky.  taw  Rep.  1137;  Bishop's 
New  Criminal  Practice,  S  643;  Common- 
wealth V.  Jordan,  207  Mass.  259,  93  M.  B.  809. 

[6]  3.  Appellant  also  complains  that  the 
court  permitted  two  witnesses  for  the  com- 
monwealth, Ben  Freckman  and  Harrison 
Scott,  to  remain  In  the  courtroom  during  the 
trial  and  to  testify  for  the  commonwealth 
over  his  objections  after  the  witnesses  had 
been  excluded  from  the  room  upon  motion  of 
appellant.  These  two  witnesses  were  deputy 
sheriffs  of  Fayette  county,  and,  so  far  as  this 
record  discloses,  may  have  been  in  the  court- 
room in  the  discharge  of  their  official  duties 
in  connection  with  the  court.  Whether  that  is 
true  or  not,  It  was  within  the  discretion  of  the 
court  to  exempt  them  from  the  operation  of 
the  rule,  and  there  is  nothing  in  the  record 
showing  that  the  court  abased  this  discretion. 
Perkins  v..  Commonwealth,  124  S.  W.  794. 

4.  It  Is  further  contended  by  appellant  that 
the  verdict  is  against  the  evidence,  but  this 
contentiOA  is  clearly  untenable.  F'lorlne 
Sampson,  the  person  against  whom  the  crime 
was  committed,  and  her  mother,  Ida  Bills, 
both  fully  established  the  guilt  of  appellant, 
and  Harrison  Scott  testified  to  a  statement 
made  by  appellant,  In  which  he  admitted  that 
he  made  the  attempt,  but  endeavored  to  ex- 
cuse himself  by  stating  that  the  girl  was 
wllltog. 

[7]  Upon  the  question  of  appellant's  in- 
sanity at  the  time  of  and  after  the  commis- 
sion of  the  act  a  number  of  witnesses  were 
Introduced,  who  testified  that,  to  their  Judg- 
ment, he  was  then  tosane.  Evidence  of  in- 
sanity of  several  of  defendant's  relatives  was 
totroduced,  and  two  physicians  testified  that, 
from  examtoations  made  of  him  while  he 
was  to  Jail  before  the  trial  for  lunacy  to  Sep- 
tember, 1916,  In  their  judgment,  he  was  that 
time  Insane,  and  from  recent  examinations  he 
was  still  tosane  at  the  time  of  the  trial,  and 
one  of  these  physicians  stated,  to  his  judg- 
ment, appellant  had  been  at  least  partially 
Irresponsible  for  a  number  of  years,  but  upon 
the  other  hand  It  was  testified,  by  the  assist- 
ant physician  at  the  asylum  -where  appellant 
"Was  confined,  that  from  his  observations  of 
the  appellant,  he  was  not  at  any  time  to- 
sane.  There  was  also  evidence  of  other  wit- 
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nesses  that  ap  until  the  commission  of  tills 
offense  ttie  appellant  worked  at  his  trade  as 
a  carpenter  and  showed  no  indications  of 
criminal  irresponsibility ;  that  when  he  was 
caught  in  the  attempt  by  the  mother  of  the 
girl  upon  whom  the  attempt  was  made,  he 
fled  and  successfully  evaded  capture  by  the 
oflScers  who  had  a  warrant  for  him  for  some 
months.  Wliile  the  preponderance  of  the  tes- 
timony in  numerical  strength  is  to  the  effect 
that  appellant  was,  at  times,  Insane  and  irre- 
sponsible, there  was  ample  evidence  before 
the  jury  to  sustain  its  verdict  that  the  appel' 
lant,  at  the  time  of  the  commission  of  the 
act  and  at  the  time  of  the  trial,  was  not 
criminally  irresponsible. 
Wherefore  the  Judgment  is  affirmed. 


ILLINOIS  CENT.  R.  CO.  v.  WILUAMS* 

ADM'R. 

(Court  of  AppeaU  of  Kentucky.    Oct  19,  1916.) 

1.  Mastkb  and  Sebvant  4s>160(iS)— Injtjbiks 
TO  Sebvani^Dutt  to  Wabn. 

Where,  in  removing  wreckage  of  a  train,  the 
bridge  crew  foreman  was  temporarily  supplant- 
ed by  the  section  foreman,  under  whose  orders 
to  tear  down  a  bridge  workmen  sawed  a  stringer 
nearly  through,  and  the  bridge  foreman,  return- 
ing, stepped  on  the  stringer  and  was  injured,  the 
employer  was  oitder  the  duty  to  warn  bim  of 
the  change  increasing  peril, 

[Eki.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  306;  Dec.  Dig.  <8=150(5).] 

2.  Masteb  and  Sebvant  «=>20S(1)— Injubies 
TO  Sebvant— Duty  to  Wabn— Assuhption 
or  Risk. 

.Such  facts  do  not  show  assumption  of  risk 
by  such  bridgeman. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  551 ;  Dec.  Dig.  «=s>208(l).] 

3.  Mastbb  and  Sebvant  <&=>217(13)  —  INJXI- 
BiES  TO  Sebvant— Assumption  or  Risk. 

A  foreman  assumes  the  risk  of  conditions 
he  directs  to  be  brought  about  or  that  he  knows 
or  will  be'  presumed  to  know  may  be  brought 
about,  and  also  of  natural  and  inherent  defects 
or  dnng-irs  which  may  arise. 

[Ed.  Note.— For  odier  cases,  see  Master  and 
Servant  Cent  Dig.  {  684;  Dec.  Dig.  <3s> 
217(13).] 

4.  Masteb  and  Sebvant  «=>1o0(5)— Irjukixs 
to  Sebvant— Duty  to  Wabn. 

When  the  master  in  any  kind  of  work,  cre- 
ated by  his  orders  a  new  and  unexpected  danger, 
the  existence  of  which  is  unknown  to  some  of 
the  servants  engaged  in  the  work,  he  is  under 
a  duty  to  give  warning  to  such  servants  as  are 
likely  to  be  exposed  to  the  danger  and  are  not 
apprised  of  it 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  806;  Dec.  Dig.  <gs9 
160(5).] 

6.  Mastcb  and  Sebvant  «=>226(1)— Injubixs 
TO  Sebvant— Assumption  of  Hisk. 
The  doctrine  of  assumption  of  risk  by  bridge 
workers  applies  to  the  penis  connected  with  the 
work,  and  does  not  apply  to  new  risks  or  dan- 
gers created  by  or  under  direction  of  the  master. 
[Ed.  Note. — For  other  cases,  see  Master  &  Serv- 
ant, CentDig.  H  668,  GOO ;  Dec.  Dig.  «=»226(1).] 

Appeal  from  Circuit  Court,  Ohio  County. 
Action  by  the  administrator  of  J.  V.  Wll- 
Uaius  against  the   lUiuuls  Central  Railroad  ' 


Company.     Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

H.  P.  Taylor,  of  Hartford,  Trabue,  Doolan 
&  Cos,  of  Louisville,  and  Blewett  Lee  and  R. 
V.  Fletcher,  both  of  Chicago,  111.,  for  appel- 
lant. John  C.  Graham,  of  Leitcbfleld,  and 
O'Doherty  &  Yonts,  of  Louisville,  for  appel- 
lee. 

CARROLL,  J.  Briefly,  the  case  is  this: 
J.  V.  Williams  was  an  assistant  bridge  fore- 
man in  the  employment  of  the  Illinois  Cen- 
tral Railroad  Company.  The  tracks  of  the 
railroad  company  at  Rockport,  Ky.,  were 
croBiAed  by  an  overhead  wooden  bridge  used 
for  vehicle  and  foot  passage.  This  bridge 
was  partly  supirarted  by  upright  posts  put 
in  the  ground  near  the  railroad  tracks.  One 
night  in  May,  1913,  when  a  freight  train  was 
derailed  under  this  bridge,  one  of  the  freight 
cars  turned  over  against  one  of  the  posts 
supporting  the  bridge,  causing  the  bridge  to 
partially  fall  down  and  rest  on  the  car. 
The  planks  on  this  bridge  were  laid  on  sound 
pine  stringers  abont  20  feet  long,  .7  Inches 
wide,  and  16  Inches  deep,  and  in  clearing 
the  tracks  of  the  wreck  it  was  found  to  be 
necessary  to  take  down  the  bridge.  Engaged 
in  the  work  of  removing  the  wreck  and  clear- 
ing the  track  was  a  crew  of  section  hands 
and  also  a  bridge  crew,  Williams  being  the 
foreman  in  charge  of  the  bridge  crew. 

After  the  section  crew  and  the  bridge  crew 
had  been  engaged  in  the  work  of  removing 
the  wreck  for  a  few  hours,  Sam  HoU\  track 
supervisor  for  the  railroad  company,  appear- 
ed on  the  scene,  and  as  he  was  the  superior 
officer  of  Williams  as  well  as  the  foreman  of 
the  section  crew,  be  took  charge  of  the  work 
then  in  progress.  Before  Bolt  arrived  some 
of  the  bridge  crew,  by  direction  of  Williams, 
had  been  engaged  in  tearing  up  the  plank  in 
the  bridge  so  that  the  overturned  freight  car 
under  it,  and  on  which  it  fell,  might  be  r^ 
moved  or  placed  on  the  track,  and  these  men 
had  taken  up  a  good  many  of  the  planks  in 
the  floor  which  were  nailed  to  the  stringers. 
When  Holt  took  charge  of  the  work  after  his 
arrival,  he  ordered  two  of  the  crew  of  bridge 
carpenters  to  take  down  the  bridge.  In 
obedience  to  this  order  two  of  the  men  got 
a  crosscut  saw  and  sawed  one  of  the  stringers 
nearly  through,  when,  for  some  unexplained 
reason,  they  quit.  A  few  minutes  after  this, 
Williams,  in  the  course  of  his  duty,  bad  oc- 
casion to  walk  across  the  bridge,  and  when 
he  stepped  on  this  stringer,  which  had  been 
partially  sawed,  his  weight  caused  it  to  break 
in  two,  and  when  it  broke  Williams  fell  with 
it  to  the  track,  thereby  sustaining  injuries 
from  which  he  died.  To  recover  damages  for 
his  death,  this  suit  was  brought 

After  the  pleadings  had  been  made  up, 
there  was  a  trial  before  a  jury  and  a  verdict 
and  Judgment  against  the  railroad  company 
for  $7,000.    On  this  appeal  no  complaint  Is 


4ts»For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Dtgests  and  Indexes 
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made  of  tbe  instractions  or  tbat  tbe  trial 
court  committed  error  In  tbe  admission  or  re- 
jection of  evidence.  A  reversal  Is  sought 
uimn  two  other  grounds  thus  stated  by  ooun- 
ael  for  tbe  railroad  company: 

"First,  upon  the  ground  that  in  doing  the  work 
of  tearing  down  the  bridge,  Williama  assumed 
the  risk  of  his  employment,  and  that  this  case 
docs  not  come  within  the  exception  to  the  rule 
•risiiig  where  the  master  is  present  and  directs 
and  controls  the  method  of  doing  the  work. 

"Second,  there  was  no  negligence  either  in 
sawing  the  stringer  or  in  not  warning  Williams 
of  the  fact  that  it  had  been  sawed." 

The  negligence  charged,  and  on  which  a  re- 
covery was  had,  was  that  the  railroad  com- 
pany, through  Its  officer  superior  to  Williams, 
caused  the  stringer  to  be  partly  sawed 
tbrough,  thereby  leaving  it  In  a  weakened 
and  dangerous  condition,  without  giving  any 
warning  or  notice  to  Williams  that  it  had 
been  or  would  be  sawed,  or  that  it  would  not 
be  safe  to  go  upon  it,  and  that  Williams,  in 
the  course  of  his  duties,  undertook  to  walk 
across  this  stringer,  without  any  notice  that 
it  had  been  made  unsafe  by  the  sawing. 

(1,  2]  There  is  really  no  substantial  dispute 
as  to  tbe  facts.  Tliere  was  no  material  con- 
flict in  the  evidence  In  behalf  of  the  adminis- 
trator of  Williams  and  the  evidence  in  be- 
half of  the  railroad  company.  The  evidence 
as  a  whole  conduced  to  show  tbat  Williams, 
ttefore  the  arrival  of  Holt,  had  charge  of 
what  work  'was  being  done  on  tbe  bridge, 
and  tbat  under  bis  direction  tbe  men  In  bis 
crew  bad  been  taking  up  tbe  planks  in  tbe 
floor  of  tbe  bridge.  Tbat  when  Holt  came 
be  took  cbarge  of  tbe  work  and  directed  tbe 
bridge  crew  to  take  down  the  bridge,  and  al- 
though he  did  not  tell  tbem  In  express  terms 
to  saw  tbe  stringer,  they  understood  his  di- 
rection to  take  down  the  bridge  to  mean  that 
tbey  should  saw  tbe  stringer,  and  there  is  no 
claim  on  tbe  part  of  tbe  railroad  company 
tbat  tbe  bridge  men  did  not  have  the  right 
to  saw  the  stringer  under  the  general  direc- 
tion of  Holt  to  take  the  bridge  down.  Wil- 
liams was  not  present  when  Holt  gave  the 
directions  to  these  bridge  carpenters  to  take 
down  the  bridge,  nor  did  be  know  that  the 
men  were  going  to  saw  the  stringer  or  tbat 
it  bad  been  sawed,  and  he  did  not  give  di- 
rections of  any  kind  to  the  men  looking  to- 
wards sawing  the  stringer  or  have  any  rea- 
son to  anticipate  tbat  It  would  be  sawed,  nor 
was  be  warned  or  notified  by  any  person  that 
it  was  going  to  be  or  had  been  sawed;  nei- 
ther was  the  cut  made  by  the  saw  so  obvi- 
ous thot  in  the  exercise  of  ordinary  care 
it  could  have  been  discovered.  It  was  also 
customary  for  employes  to  walk  on  stringers 
like  this,  and  before  it  was  sawed  It  could 
have  been  walked  on  with  safety. 

Under  these  facts  we  think  that  the  rail- 
road company  was  under  a  duty  to  give 
Williams  some  warning  or  notice  tbat  tbe 
stringer  was  going  to  be  or  bad  been  sawed, 
and  that  Williams  did  not  assume  the  risk 
of  being  thrown  to  the  ground  and  killed 
when  he  stepped  on  this  stringer. 


[t]  It  is  true  tbat  a  person  occupying  the 
position  of  Williams  assumes  the  risk  of  con- 
ditions that  he  directs  to  be  brought  about, 
or  that  he  knows,  or  in  view  of  surrounding 
circumstances  may  be  presumed  to  know,  wll* 
be  brought  about,  as  well  as  risks  arising 
from  condltHns  that  come  up  from  time  to 
time,  when  he  is  In  cbarge  of  the  work  and 
directing  what  shall  be  done.  He  also  as- 
sumes the  risk  of  natural  or  inherent  defects 
or  dangers  in  tbe  work  that  are  produced 
by  its  present  or  dianglng  condition,  as  he 
will  be  expected  to  take  notice  of  these  pres- 
ent and  changing  conditions  and  will  be 
charged  with  notice  of  the  existence  of  dan- 
gers that  may  come  up. 

But,  in  tbe  case  we  have,  tbe  dangerous 
condition  tbat  caused  the  death  of  Williams 
was  not  created  under  his  orders,  or  by  his 
directions,  nor  did  it  naturally  inhere  in  tbe 
work.  It  was  a  new,  unexpected,  and  danger- 
ous condition,  created  by  the  direction  of  a 
superior  officer,  that  Williams  had  no  reason 
to  anticipate  would  arise,  and  of  which  he 
bad  no  notice  or  warning. 

[4]  We  therefore  think  that  it  may  be  laid 
down  tbat  when  bis  master  in  any  kind  of 
work,  whether  It  be  tearing  down  or  building 
up,  creates  by  his  orders  a  new  and  unexpect- 
ed danger,  tbe  existence  of  which  is  unknown 
to  some  of  tbe  servants  engaged  in  the  work, 
he  is  under  a  duty  to  give  warning  to  such 
servants  as  are  likely  to  be  exposed  to  tbe 
danger,  and  are  not  apprised  of  It.  It  is  on 
this  principle  tbat  tbe  liability  of  tbe  com- 
pany in  this  case  rests. 

[(]  This  court  from  time  to  time  has  had 
before  It  a  great  many  cases  in  which  it  has 
been  held  that  where  a  servant  is  engaged  in 
tearing  down  bridges  or  buildings  or  making 
repairs  In  which  conditions  change  as  the 
work  progresses  and  'new  dangers  arise  from 
time  to  time,  be  assumes  tbe  risk  incident 
to  tbe  i>erlls  created  by  the  nature  of  the 
work.  But  In  all  this  class  of  cases  the  haz- 
ards that  arose  in  tbe  progress  of  the  work 
were  caused  by  tbe  inherent  danger  of  tbe 
work  Itself  and  not  by  some  new  and  unex- 
pected danger  created  by  the  direction  of  the 
master.  An  illustrative  case  on, this  subject 
Is  Davis  V.  C.  ft  O.  Ry.  Co.,  166  Ky.  490,  ITO 
S.  W.  422,  wliere  it  appears  that  Davis,  while 
repairing  a  water  column  at  a  depot,  sus- 
tained injuries  by  falling  to  the  ground  on 
account  of  the  slippery  condition  of  the 
column.  In  holding  that  he  could  not  recover 
damages  from  the  railroad  compony,  the 
court  put  its  decision  upon  the  ground  tbat 
Davis  knew  the  character  of  work  he  was  to 
do  and  tbe  dangers  attending  its  execution 
and  assumed  the  risk. 

In  Dalsey  v.  Wagner,  162  Ky.  554,  172  S. 
W.  942,  under  a  somewhat  similar  state  of 
facts  to  those  appearing  in  the  Davis  Case 
a  recovery  was  denied.  Other  like  cases  are 
Russell  V.  W.  E.  Caldwell  Co.,  158  Ky.  229, 
164  S.  W.  787;  Ballard  &  Ballard  Co.  v. 
Lee's  Adm'r,  181  Ky.  412,  116  S.  W.  782; 
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Standard  Oil  Co.  t.  Watson,  1S4  Ky.  B60, 
187  S.  W.  929 ;  Dyer  v.  Pauley  Jail  Building 
Co.,  144  Ky.  692,  139  S.  W.  789.  But  this 
line  of  cases  Is  not  authority  for  the  position 
of  counsel  for  the  railroad  company  because 
the  facts  of  this  case  take  It  out  of  the  rule 
laid  down  in  these  cases. 
The  Judgment  is  affirmed. 


POND  CEEBK  COAL  CO.  v.  PHIIJ.IPS. 
(Court  of  Appeals  of  Kentucky.    Oct.  19, 1916.) 

1.  Loos  AND  LOOQINQ  ^=»8(5)  —  Daxaqxs  — 
Evidence. 

In  an  action  for  breach  of  contract,  erldenea 
held  to  sustain  fiDdine  as  to  amount  of  timber 
cut  bf  d^endant,  which  plaintiff  by  contract  had 
the  right  to  cut. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
gmg,   riec.   Dig.   «=»8(5).] 

2.  Logs    and    Loooino    ©=»S(5)— Damaoks — 
Evidence. 

Plaintiff's  figures,  tiased  on  statements  show- 
ing receipts  and  disbursemente,  held  to  sustain 
finding  as  to  profit  per  1,000  feet  he  could  have 
made  if  not  prevented  by  defendant  from  per- 
forming logging  contract;  such  evidence  being 
entitled  to  more  weight  that  opinions  of  wit- 
nesses  as  to  profits. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  «=>8(5).] 

8.  Logs  and  Logging  €=5»8(5)— CoNTaAcra— 

Bbeach — Evidence. 

Evidence  held  to  sustain  finding  as  to  cost 

of  removal  of  obstructions  from  logways,  placed 

therein    by    defendant,    which    interfered    with 

SlaintifTs  performance  of  logging  contract  with 
efendant. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  €=>8(5).] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  John  F.  Phillips  against  the 
Pond  Creek  Coal  Company.  Judgment  for 
plaintiff,  and  defendant 'appeals.    Affirmed. 

Auxler,  Harman  &  Francis,  of  Plkevllle, 
for  appellant.  Childers  &  Chllders,  of  Plke- 
Tllle,  for  appellee. 

CARROLL,  J.  The  questions  In  this  case 
are  purely  of  fact,  and  grow  out  of  a  dis- 
pute between  the  Pond  Creek  Coal  Company 
and  Phillips'  as  to  certain  items  in  conuection 
with  a  timber  contract.  It  appears  from  the 
evidence  that  one  Daniels  In  1912  made  a  con- 
tract with  the  coal  company  by  which  be  was 
to  cut  and  saw  all  the  timber  12  inches  and 
up  in  diameter  on  a  piece  of  land  owned  by 
the  coal  company  known  as  the  Tucker  tract, 
for  which  the  coal  company  was  to  pay  him 
$10  per  thousand  feet.  Daniels  assigned  his 
contract  to  one  Sparks,  and  Sparks  assigned 
It  to  the  appellee  Phillips.  There  Is  some 
dispute  as  to  the  terms  of  the  contract  but 
the  weight  of  the  evidence,  we  think,  sustains 
the  contention  of  Phillips  that  under  the  con- 
tract he  had  the  right  to  saw  Into  lumber 
all  merchantable  timber  on  the  tract  that 
was  12  inches  or  over  In  diameter.    Wilson, 


the  manager  of  the  coal  company,  however 
testifies  that  under  the  contract  with  Daniels, 
as  well  as  with  Sparks  and  Phillips,  It  waa 
not  agreed  that  they  should  cut  and  saw  all 
the  timber  over  12  Inches  in  diameter  on  the 
Tucker  tract,  but  only  such  timber  over  12 
inches  In  diameter  as  they  were  given  bills 
to  cut,  and  In  addition  to  this  there  was 
reserved  such  timber  as  the  coal  company 
might  require  for  other  purposes,  such  as 
cribbing  and  for  posts.  After  Phillips  had 
commenced  work  under  this  c<»tract  and  had 
manufactured  a  good  deal  of  the  timtter,  he 
was  ordered  to  stop  work  by  the  coal 
company,  aiHl  thereafter  brought  this  suit 
against  the  coal  company  to  recover  dam- 
ages on  account  of  their  alleged  breadi 
of  contract  His  suit  for  damages  embrac- 
ed several  Items,  but  as  only  two  of  them, 
outside  of  the  terms  of  the  contract,  are  in 
dispute  on  this  appeal,  we  will  confine  the 
opinion  to  these  two  items,  having  hereto- 
fore determined  that  the  weight  of  the  evi- 
dence supports  Phillips'  view  of  the  contract. 

By  agreement  of  parties  the  case,  although 
a  common-law  action,  was  transferred  to 
equity,  and  the  circuit  Judge  In  his  opinion 
deciding  the  case  found  that  Phillips  had  a 
contract  as  the  assignee  of  Daniels  and 
Sparks  to  cut  Into  lumber  all  the  merchan- 
table trees  12  Inches  and  up  In  diameter 
standing  on  the  Tucker  tract  He  further 
fonnd  that  after  PhiUIpa  had  commenced 
work  under  his  contract  he  was  wrongfully 
prevented  by  the  coal  company  from  complet- 
ing the  contract  He  further  found  that 
ont  of  the  timber  wht<;h  Phillips  had  a  right 
to  cut  and  saw  the  coal  C(»npany  took  trees 
that  would  make  50,000  feet  of  lumber  and 
put  them  Into  an  abutment.  In  addition  to 
using  the  5,000  feet  for  cribbing  or  cross  logs, 
that  there  was  12,424  feet  of  lumber  In  logs 
that  had  been  cut  in  the  woods  by  Phillips, 
and  that  the  trees  left  standing  In  the  woods 
which  he  had  a  right  to  manufacture  into 
lumber  under  his  contract  would  have  made 
75,000  feet,  making  a  total  of  142,424  feet  of 
lumber  covered  by  the  contract  which  Phil- 
lips was  prevented  from  cutting  by  the  com- 
pany's breach  of  the  contract.  The  court 
further  found  that  if  Phillips  had  been 
permitted  to  complete  the  contract  and  manu- 
facture Into  lumber  the  142,424  feet  of  lum- 
ber, he  would  have  made  a  profit  thereon  of 
$5  per  thousand  feet,  and  so  he  gave  Phillips 
a  Judgment  on  this  item  for  $712.12.  The 
court  further  found  that  Phillips  was  enti- 
tled to  $150  («  account  of  money  paid  out  by 
him  for  removing  tree  tops  'and  other  obstruc- 
tions that  the  coal  company  had  placed  in 
roadways  and  passways,  to  the  unobstructed 
use  of  which  Phillips  was  entitled  while  en- 
gaged in  manufacturing  the  lumber. 

It  might  further  be  said  at  this  point  that 
the  company  admitted  its  indebtedness  to 
Phillips  in  the  sum  of  $o&1.19,  which  sum 
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Kpresented  tbe  amount  tbat  the  company  xm- 
der  Its  contract  with  Phillips  held  beck  on 
the  work  that  he  had  done. 

On  this  appeal  It  ia  the  contention  of  the 
eoal  company  that  Phillips  was  not  prevented 
trom  manufacturing  Into  lumber  anything 
like  142,424  feet  of  lumber,  and  that  U  It 
Should  be  assumed  Uiat  he  was  prevented 
from  manufacturing  this  number  of  feet, 
hla  profit  would  not  have  amounted  to  more 
than  $2  on  the  thousand  In  place  of  IS  as  al- 
lowed by  the  court.  The  other  error  in  tbe 
Judgment  relied  on  by  the  coal  company  Is 
tbe  allowance  to  Phillips  of  $150  oa  account 
of  expense  Incurred  lu  removing  obstructions 
that  the  coal  company  wrongfully  put  in  the 
roadways  and  passways. 

[1]  Taking  up,  first,  the  number  of  feet  of 
lumber  that  Phillips  was  prevented  fironl 
manufacturing,  there  Is  much  dispute  In  die 
evidence.  It  will  be  observed  that  the  timber 
that  Phillips  claimed  to  have  been  prevented 
from  sawing  into  lumber  was  divided  into 
three  classes:  (1)  The  trees  that  he  had  a 
right  to  saw  into  lumber  and  that  were  put  in 
tbe  abutment;  (2)  the  logs  that  had  been  cut 
by  him  and  that  were  on  the  ground  unsawed; 
(3)  the  timber  standing  on  the  ground  that 
he  bad  the  right  to  cut  and  saw. 

The  evidence,  as  to  the  amount  of  lumber 
that  could  have  been  made,  out  of  the  logs 
12, inches  in  diameter  and  over  which  were 
put  in  the  abutment,  is  so  contradictory  and 
the  estimates  of  the  witnesses  so  widely 
apart  that  it  is  impossible  to  arrive  at  any 
satisfactory  estimate  of  the  lumber  that  could 
have  been  sawed  out  of  the  logs  used  in  this 
abutment  that  Phillips  had  the  right  under 
his  contract  to  manufacture  Into  lumber. 

Trout,  Smith,  May,  Layne,  and  other  wit- 
nesses for  Phillips,  who  hauled  logs  that 
were  placed  In  the  abutment,  said,  In  sub- 
stance, that  all  of  the  logs  hauled  by  them 
were  over  12  inches  in  diameter,  some  of 
them  being  a  great  deal  larger,  while  the 
witnesses  for  the  coal  company  said  that 
many  logs  in  the  abutment,  in  fact,  a  major- 
ity of  them,  were  under  12  Inches  in  diameter, 
and  many  of  them  unsuitable  to  convert  into 
lumber. 

Fields  and  Ball  testified  that  they  made  as 
careful  a  measurement  of  the  merchantable 
logs  in  tbe  abutment  over  12  Inches  In  diame- 
ter as  could  be  made,  and  that,  estimating 
the  product  of  these  logs  according  to  the 
usual  method  of  measurements,  49,862  feet 
of  lumber  could  have  been  manufactured  out 
of  them.  Other  witnesses  who  had  not  made 
so  careful  an  estimate  as  Fields  and  Ball  put 
the  amount  of  lumber  that  could  have  been 
manufactured  out  of  these  logs  at  from  50,000 
to  75,000  feet. 

On  the  other  hand,  Jarret  and  Vamey, 
witnesses  for  the  coal  company,  testified 
that  they  made  measurements  of  the  mer- 
chantable logs  in  the  abutment  over  12 
Inches.  In  diameter,  and  they  estimated  that 


these  logs  would  make  about  6,000  feet  of 
lumber. 

The  lower  court,  as  we  have  stated,  found 
that  the  merchantable  logs  over  12  Inches  in 
diameter  in  the  abutment  would  have  made 
50,000  feet  of  lumber,  and  aftet  reading  and 
considering  the  evidence  we  have  come  to 
the  conclusion  that  this  estimate  is  reason- 
ably fair,  considering  the  contradictory  na- 
ture of  the  evidence ;  and,  giving  to  the  judg- 
ment of  the  lower  court  the  weight  to  wtdch 
it  is  entitled,  we  adopt  its  estimate  of  the 
amount  of  lumber  that  could  have  been  made 
out  of  the  logs  in  the  abutment. 

J.  B.  Desklns  said  that  he  measured  the 
logs  that  had  been  cut  by  Phillips,  but  not 
sawed,  and  they  would  have  made  12,424 
feet  of  lumber,  and  we  do  not  find  any  sub- 
stantial contradiction  of  this  estimate,  and 
so  we  adopt  the  finding  of  the  lower  court  as 
to  this  item. 

Empsey  Vamey  testified  that  be  was  em- 
ployed by  the  Pond  Creek  Coal  Company  to 
manufacture  the  trees  into  lumber  after  Phil- 
lips (piit,  and  that  be  cut  76,000  feet  out  of 
the  trees  covered  by  Phillips'  contract,  and 
that  there  was  about  85,000  or  40,000  feet  of 
lumber  yet  In  the  trees,  and  there  does  not 
appear  to  be  any  substantial  contradiction 
of  this  evidence,  so  that  we  adopt  the  views 
of  the  lower  court  as  to  this  Item. 

[2]  As  to  the  profit  Phillips  could  have 
made  If  he  had  been  allowed  to  complete  his 
contract,  the  testimony  In  Us  behalf  shows 
that  his  profit  would  have  been  $5  per  thou- 
sand feet,  while  the  evidence  for  the  coal 
company  is  to  the  effect  that  a  profit  on  such 
a  contract  as  he  had  would  not  exceed  $2 
per  thousand  feet  Phillips  based  his  esti- 
mate of  the  profit  he  could  have  made,  if  he 
had  been  allowed  to  complete  the  contract 
on  the  profit  he  did  make  on  the  lumber  that 
he  had  sawed,  and  in  support  of  his  state- 
ment as  to  the  profit  he  could  have  made 
he  exhibited  statements  for  the  months  of 
June  to  March,  Inclusive,  showing  his  re- 
ceipts for  each  month  as  well  as  his  expenses 
and  these  itemized  exhibits  showed  that  he 
had  made  a  profit  of  more  than  $5  on  each 
thousand  feet  of  lumber.  He  further  testi- 
fied that  he  would  have  made  a  larger  profit 
on  the  trees  not  cut  because  It  was  more  con- 
venient to  deliver  the  lumber  from  them  than 
it  was  to  deliver  the  lumber  he  had  sawed 
during  the  months  mentioned.  In  contra- 
diction of  tills,  .Hatfield,  a  witness  for  the 
coeJ  company,  said  he  was  an  experienced 
sawmill  man,  and  In  his  opinion  it  would 
cost  from  $8  to  $9  a  thousand  feet  to  deliver 
ttte  lumber  according  to  Phillips'  contract; 
and  John  Rnnyons,  another  experienced  saw- 
mill man,  said  he  did  not  think  the  lumber 
could  be  manufactured  and  delivered  under 
PbUUps'  contract  at  lees  than  $8  or  $8.50  a 
thousand,  thus  leaving  a  profit  of  frmn  $1  to 
$2  a  thousand  feet.  We  think,  however,  that 
Phillips'  evidence  supported  as  it  was  by 
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Statements  ehowlng  bla  receipts  and  ex- 
penses, Is  entitled  to  more  weight  than  the 
opinions  of  Runyons  and  Hatfield.  Conse- 
quently we  do  not  find  that  the  lower  court 
erred  in  fixing  PhiUlps'  profit  at  $5  a  thou- 
sand feet. 

[I]  The  next  item  is  the  allowance  of  |1S0 
on  account  of  obstructions  placed  in  Phillips' 
way  by  the  coal  company.  Upon  this  point 
Phillips  testified  that,  when  the  coal  com- 
pany cut  the  trees  that  it  put  in  the  abut- 
ment, it  left  the  laps  and  brush  from  these 
trees  across  his  roadways,  obstructing  them 
in  such  a  manner  that  it  cost  him  about  1150 
to  remove  the  obstructions ;  and  the  eyldence 
of  Phillips  upon  this  point  is  supported  by 
that  of  Grover  Fields  and  Thomas  Justice. 
On  the  other  hand,  Wilson,  a  witness  for  the 
coal  company,  said  he  thought  the  obstruc- 
tions could  have  been  removed  for  about  $5. 
We  get  the  impression  from  the  evidence  that 
the  coal  company  was  not  disposed  to  show 
Phillips  any  favors,  but  was  rather  inclined 
to  put  him  to  as  much  inconvenience  and 
trouble  as  it  could.  That  the  roadways,  to 
the  free  use  of  which  he  was  entitled  lu 
hauling  lumber  and  logs,  were  obstructed  is 
not  disputed,  and  it  can  easily  be  understood 
that  laps  of  trees  and  brush  put  across  road- 
ways would  seriously  obstruct  them  and  put 
tlte  person  entitled  to  their  use  to  consider- 
able expense,  depending,  of  course,  on  the 
extent  of  the  obstruction.  Just  what  it 
would  cost  to  remove  obstructions  like  this, 
happening  at  different  times  and  in  different 
ways  and  at  different  places,  is,  of  course, 
very  hard  to  estimate,  but  we  are  inclined  to 
think  that  the  evidence  of  Phillips  as  to 
what  It  cost  is  entitled  to  as  much  weight 
as  the  evidence  for  the  coal  company,  and 
so  we  approve  the  finding  of  the  lower  court 
upon  this  point 

The  contradictory  evidence  upon  these  dis- 
puted issues  makes  is  exceedingly  difficult, 
as  we  have  said,  to  reach  a  satisfactory  con- 
clusion, but  after  giving  to  the  whole  case  a 
careful  consideration  and  to  the  Judgment 
of  the  lower  court  the  weight  to  which  it  is 
entitled,  we  think  the  Judgment  should  be 
affirmed;    and  it  is  so  ordered. 


MELVILLE  V.  ROLLWAGB. 

(Coart  of  Appeals  of  Kentucky.    Oct  20,  1918.) 

1.  Mdnicipal     Corpobations     «=>706(6)  — 
Streets— Speed  of  Vshicles— Injuries  to 
Persons— BviDENcK. 
Evidence    held    to    warrant   submission    to 
jury   of  question  of  defendant's  negligence   in 
driving  an  automobile  onto  and  over  plaintift 
at  a  street  crossing,  and  to  warrant  verdict  for 
plaintiff  on  the  ground  of  defendant's  negligence 
and  plaintiff's  freedom  for  contributory  negli- 
gence. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  IMS ;  Dec.  Dig.  «s> 
706(6).] 


2.  MumoiPAi.  CoBPORA.noirs  «=>ns(li- 
Stbekts— Speed  of  Vkhici.E8— Iiummr. 
Persons— Warning. 

That  an  automobile  driver  received  i  tp£ 
from  the  traffic  policeman  to  move  on  did  n 
relieve  him  from  the  duty  of  sounding  his  ir; 
Glowing  speed,  or  otherwise  exercisiiie  mxi- 
able  care  for  the  safety  of  pedestrians  it  tint 
crossing. 

[Ed.  Note. — For  other  cases,  cee  Mimiqi 
Corporations,  Cent  Dig.  I  1515:  Dec  \K 
®=9705(1).] 

3.  Municipal  Corporations  9=>706(T)-1]- 
jUBiEs  to  Persons— Duuks  of  Pedkx- 

ANS. 

It  is  not  per  se,  contributory  negligence  in 
a  pedestrian  to  bait  in  che  street  beside  t  iM 
car  tq  await  its  passage  at  the  signal  of  tin 
traffic  policeman,  already  given. 

[Ed.  Note. — For  other  cases,  see  Munidp!l 
Corporations,  Cent  Dig.  I  1618;  Dec.  IXg.  ^ 
706(7).] 

4.  Municipal  Corporations  «=>706(8)-l!!- 
JURIES  to  Persons— Duties  ot  PKDEgni- 
ANB— Instructions. 

I^uisville  city  ordinance,  as  to  duties  cl 
pedestrians,  being  declaratory  of  the  commm 
law  does  not  impose  on  pedestrians  any  pttta 
or  different  degree  of  care  than  already  imposed 
by  law,  so  that,  where  proper  instructions  based 
on  the  law  were  given,  refusal  of  requested 
charge  based  on  the  ordinance,  which  mi;bt 
have  been  misleading,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1518 ;  Dec.  Dig.  ^ 
706(8).] 

6.  Municipal     Corporations     $=>705(1)  - 
Streets— Speed  of  Vkhiclxs— Injuries  to 
Persons. 
Though    an    automobile    driver    moved  hit 

machine  by  order  of  the  traffic  policeman,  be 

was  not  excused  from  liability  for  subsequent 

negligent  driving. 
[Ed.   Note.— For   other  eases,   see    Municipsl 

Corporations,  Cent  Dig,  I  1515 ;   Dec.  Dig.  4=> 

705(1).] 

6.  Municipal  Corporations  «=>705(1(9— In- 
juries to  Persons— Duties  of  Pedestri- 
ans. 

Where  a  pedestrian  obeyed  Louisville  ordi- 
nance as  to  looking  for  vehicles  before  crossing 
the  street,  she  did  not  become  negligent  b; 
stopping  in  the  street  to  wait  for  a  street  car 
to  pass,  nor  was  she  then  required  to  return 
to  the  sidewalk. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1515,  1617;  Dec. 
Dig.  <S=>705(10).] 

7.  Damages  «=»208(3)— Questions  for  Just 
—Permanent  Injuries. 

Evidence  held  to  sustain  submission  of  is- 
sue of  recovery  for  permanent  injnries  to  pedes- 
trian struck  by  an  automobile. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {§  533,  534;    Dec.  Dig.  «ff=»2O80).] 

8.  Damages  <3=>132(1)— Personal  Injurib»— 
Excessive  Damages. 

Verdict  of  $1,250  to  pedestrian  injured  on 
crossing  and  forced  to  pay  $375  hospital  and 
doctor  bill,  and  receiving  injuries  of  broken 
rib  and  floating  kidney,  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  $  872;    Dec  Dig.  «=»132(1).] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  Minnie  Rollwage  against  Frank 
Melville.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 


«=>For  otbar  eases  SM  aam*  topic  and  KBY-NUMBEIR  In  all  Key-Numbered  Digests  and  IndesM 


Digitized  by 


Google 


."^  V'nsc^.   Hubbard  &  Hubbard,  of  LoaisTllle,  for  ap- 
,;T^'        peUant    Bdwards,  Ogden  ft  Peak,  WlUiains 
'ceotolT**  ^■"'«'"'  «"»*  H-  O-  WUUama,  all  of  Louis- 
'  <iui7,/4'T*U*»  '0'  appdlee. 
tiienri*  .v 

«^  of  pet-  SETTLE,  J.  About  6  o'clock  p.  m.,  Octo- 
tlij,  ber  30,  1914,  the  appellee,  Minnie  KoUwage, 
Uif.  f^--  was  knocked  down  and  Injured  at  the  cross- 
''  lug  of  Fourth  and  Walnut  streets  In  the  ctty 
>iumjs  t  **'  Louisville  by  an  automobile  owned  and 
~Dcrm  opentei  by  tbe  appellant,  Frank  MelTllle. 
Shortly  thereafter  she  broi^ht  this  action 
tie  *?•  to  recover  of  him  damages  for  the  Injuriee 
,f  ^'^  \  sustained  from  the  collision  in  question,  al- 
\}  pa_  '  leglng  in  the  petition  that  they  were  cau&ed 
■  ca.<«,  ,  by  appellant's  negligent  operation  of  the  ma- 
ll^ii.:-  chine.  Ttie  latter  answered,  traTerslns  the 
aTerments  of  the  petition  and  alleging  con> 
noM  (:'<  tributory  negligence  on  the  part  of  appellee. 
<uns  ii:  The  trial  resulted  In  a  verdict  and  judgment 
,^  ^.  In  favor  of  appellee  for  $14250.  Appellant 
r,i,f  (<..  complains  of  the  judgment,  hence  this  ap- 
/'V.-<-/     peal. 

!^f  ir.         't  appears  from  tbe  evidence  that  appellee, 
Zf^''}      a  young  lady  25  years  of  age,  was  going 
iiix.  s.      south  on  the  west  side  of  Foortb  street,  in 
jfa.         company  with  her  sister  and  another  young 
«$.  m  i      lady,  and  that  In  crossing  Walnut  street  the 
b;  it.      appellant,  who  was  going  west  on  Walnut 
street  in  his  automobile,  ran  into  the  appel- 
f_f^       lee,  knocked  her  down,  ran  one  wheel  of  the 
machine  over  her  body,  and  knocked  the  two 
iK  I        young  ladles  with  her  down  as  well.    Fourth 
!T.:::-       street  runs  north  and  south,  and  Walant 
'-"'  '■''       street  east  and  west,  the  Seelbach  hotel  being 
,.,        tbe  southwest  comer,   Selman's  mercantile 
^  building  on  the  northwest  comer,  the  Stewart 

Dry  Goods^  Company's-  building  on  the  south- 
,T,-'.        east  corner,  and  the  United  Cigax  store  on 
ri..         the    northeast    corner.      There    are    double 
lines  of  street  car  tracks  on  both  Walnut  and 
- f-  Fourth  streets.    Not  only  is  every  building 

in  this  vicinity  devoted  to  bualne&s  purposes, 
but  the  intersection  of  the  streets  at  this 
point  is  notoriously  the  most  congested  and 
busiest  intersection  in  Jxtulsville.  The  city 
V  maintains  at  this  Intersection  a  policeman 

or  traffic  officer,  who  constantly  stands  on 
duty  directly  in  the  middle  of  the  street  He 
uses  a  whistle,  one  sound  of  which  indicates 
that  vehicles  and  persons  going  east  and 
west,  or  on  Walnut  street,  shall  have  tbe 
right  of  way  over  vehicles  and  persons  mov- 
ing north  and  south,  or  on  Fourth  street 
Two  blasts  of  the  whistle  indicate  that  vehi- 
cles and  iiersons  moving  north  and  south,  on 
Fourth  street,  shall  have  the  right  of  way. 
At  the  time  of  the  collision  in  question  ap- 
pellee and  her  two  companions  were  standing 
in  the  space  between  the  two  Walnut  street 
f^ar  tracks,  to  whicli  point  they  proceeded  in 
the  attempt  to  cross  Walnut  street,  but  the 
stop  made  by  them  was  necessary  because  an 
east-bound  Walnut  street  car  was  standing 
over  t^e  foot  crossing  Immediately  in  front 
of  them,  discharging  and  taking  on  passen- 
gers. The  traffic  officer  had  just  given  the 
bignal  for  the  car  to  pass  over  Fourth  street 
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and  ou  east,  tbe  conductor  had  rung  the  car 
bell  for  the  car  to  start,  and  It  was  in  the 
act  of  starting,  when  appdlee  and  her  com- 
panions were  struck  by  the  automobile,  com- 
ing from  the  east  and  going  at  a  speed  of  10 
or  12  miles  an  hour,  without  slowing  up  for 
the  Fourth  street  Intersection  or  giving  any 
warning  whatever.  After  being  momen- 
tarily halted  by  the  street  car  appellee's  at- 
tention was  directed  to  the  car,  although  be- 
fore she  left  the  pavement  in  her  rear  she 
looked  east  on  Walnut  street  without  seeing 
appellant,  whose  automobile  was  then  some- 
where ou  the  east  or  opposite  side  of  Fourth 
street  and  not  in  her  view. 

The  foregoing  facts  were  shown  by  the 
testimony  of  appellee,  her  two  companions, 
and  other  witnesses.  Among  the  latter  was 
J.  W.  Raymond,  the  traffic  officer,  whose 
position  between  the  point  of  tbe  accident 
and  the  approaching  automobile  enabled  him, 
better  than  all  others,  to  see  what  occurred. 
His  description  of  the  accident  was  as  fol- 
lows: 

"Well,  sir,  about  five  or  ten  minutes  after  five 
that  afternoon  there  was  an  East  Walnut  street 
car  going  east  and  I  blowed  one  whistle;  that 
signified  for  traffic  to  go  east  and  west  Mr. 
Melville  was  coming  down  in  his  automobile, 
and  this  car  was  going  east  The  car  had  start- 
ed to  go  up,  and  Mr.  Melville  came  down  with 
his  automobile  and  these  young  ladies  there 
were  standing  on  the  south  side  of  the  car  by 
tbe  street  car. 

"Tbe  Court:  South  side  or  north  side  of  the 
street  car? 

"The  Witness :  On  the  north  side.  A.  (con- 
tinued) I  hollered  to  him  to  stop ;  he  never 
IHowed  his  whistle  or  anything,  his  horn  or  any- 
thing, and  I  hollered  for  him  to  stop.  Just  as 
he  was  about  over  here  to  that  table  from  the 
women,  he  hollered,  'Look  out.'  As  he  hollered, 
'Look  out!'  he  hit  them  and  knocked  all  three 
of  them  down.  Q.  With  reference  to  the  speed 
of  his  automobile,  how  was  be  traveling?  A. 
He  was  traveling,  I  judge  it  to  be,  10  or  12 
miles  an  hour.  Q.  At  that  time,  state  please 
whether  there  were  many  or  few  people  en  that 
intersection.  A.  There  were  quite  a  few  people 
in  the  intersection ;  yes,  sir.  Q.  Up  until  the 
time  he  hollered  'Look  out!'  had  yon  heard  any 
horn  or  warning  given  by  the  defendant?  A. 
None  whatever.  •  •  •  Q.  What  were  these 
young  ladies  doing  at  that  time,  when  he  hol- 
lered, 'Look  out'?  A.  They  were  waiting  for 
this  car  to  pass  so  they  could  cross  the  intersec- 
tion." 

John  Walsbnrger,  another  police  officer, 
was  also  near  and  witnessed  the  accident 
His  description  of  tbe  occurrence  was  as  fol- 
lows: 

"Q.  Did  you  notice  whether  they  were  walk- 
ing or  standing  still,  or  what  they  were  doing 
when  the  automobile  approached  them?  A. 
They  had  to  stand  still;  the  car  was  going  east. 
Q.  'The  street  car?  A.  Yes,  sir.  Q.  Did  you 
hear  a  horn  or  any  warning  given  of  the  ap- 
proach of  this  automobile?  A.  No,  sir;  I  did 
not;  only  the  hollering.  Q.  How  far  was  the 
automobile  away  from  these  young  ladies  when 
he  hollered?  A.  Well,  about  five  foot  Q.  Can 
yon  tell  the  jury  about  how  fast  the  automo- 
bile was  running  at  that  time?  A.  It  was  go- 
ing right  between  10  and  12  miles  an  hour.' 

The  appellant's  theory  of  tbe  accident  was 
that  appellee  and  her  companion  stepped  out 
from  tbe  crowd  of  persona  who  were  cross- 
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Ing  the  Mreet,  In  front  of  bis  automobile, 
when  It  was  only  a  few  feet  from  them,  and 
too  late  for  him  to  bring  his  car  to  a  stand- 
still and  avoid  the  accident.  He  testified 
that  be  stopped  his  machine  on  the  east  side 
of  Fourth  street,  and  did  not  again  start 
It  until  the  traffic  officer  gave  the  signal,  fol- 
lowing which  be  proceeded  across  Fourth 
street  down  to  the  point  of  the  accident,  at 
a  slow  rate  of  speed;  that  be  sounded  the 
horn  of  his  machine  upon  starting  It  after 
the  signal  to  move  from  the  officer  was  given, 
but  did  not  again  sound  it  after  starting, 
although  he  saw,  as  he  admits,  as  many  as 
10  or  12  people  on  the  crossing  where  appel- 
lee was  injured,  between  the  car  track,  and 
pavement.  In  bis  opinion,  as  he  stated, 
there  was  no  necessity  for  sounding  his  horn, 
as  he  was  on  the  track  over  which  west- 
hound  cars  run  and  the  congested  condition 
of  the  crossing  did  not  extend  across  the 
street  car  track.  With  reference  to  the 
speed  of  the  automobile  at  the  time  of  the 
accident,  appellant  testified  that  it  was  not 
more  than  3  or  4  miles  an  hour.  In  which  he 
was  corroborated  by  E.  O.  Wellman,  by 
whom  be  seems  to  have  been  arrested  im- 
mediately after  the  accident.  TVelliuan,  on 
cross-examination,  said  be  saw  appellee  and 
her  companions  standing  In  the  street  await- 
ing the  moving  of  the  street  car  from  the 
crossing,  but  that  they  did  not  step  out  sud- 
denly in  front  of  the  automobile,  as  testified 
by  appellant.  Henry  W.  Newman,  Jr.,  an- 
other witness  for.  appellant,  also  expressed 
the  opinion  that  at  the  time  of  the  accident 
the  speed  of  the  automobile  did  not  exceed 
3  or  4  miles  an  hour. 

[1-3]  Without  further  discussing  the  evi- 
dence In  detail  it  is  sufficient  to  say  that  It 
abundantly  justified  the  submission  of  the 
case  to  the  jury.  That  introduced  for  appel* 
lee.  If  believed  by  the  jury,  authorised  the 
conclusion  expressed  by  their  verdict,  viz. 
that  her  injuries  were  caused  by  appellant's 
negligent  operation  of  his  automobile  and  that 
she  was  not  guilty  of  such  contributory  neg- 
ligence as  ought  to  have  prevented  the  recov- 
ery by  her  of  damages  for  the  Injuries  sustain- 
ed by  reason  of  appellant's  negligence.  The 
signal  of  the  traffic  officer,  by  reason  of 
which  appellant  claims  to  have  moved  his 
automobile  westwardly  across  Fourth  street 
from  the  point  where  be  bad  momentarily 
stopped  It  east  of  that  street,  did  not  relieve 
blm  of  the  duty  of  sounding  the  horn  of 
his  machine,  slowing  Its  speed,  or  otherwise 
exercising  reasonable  care  for  the  safety  of 
pedestrians  on  the  opposite  foot  crossing, 
and  as  much  of  the  evidence  conduced  to 
prove  be  failed  to  observe  these  duties  after 
seeing  a  large  crowd  of  pedestrians  on  the 
Intersection,  and  by  reason  thereof  appellee 
was  struck  by  tbe  machine  and  injured, 
such  failure  constituted  actionable  negli- 
gence. If,  as  testified  by  appellee,  she  looked 
before  stepping  from  the  pavement  to  as- 


certain whether  vehicles  were  approaching 
from  the  east  side  of  Fourth  street,  from 
which  appellant's  automobile  came,  and  dis- 
covered none,  she  was  not  required  there- 
after to  keep  her  eyes  constantly  turned  in 
that  direction,  nor  was  it  negligence  or  con- 
tributory negligence  per  se  for  her  to  stop  la 
tlie  street  by  the  side  of  a  standing  street 
car  to  await  its  passage,  in  obedience  to 
a  signal  from  the  traffic  officer,  given  imme- 
diately before  or  as  she  stopped.  In  any 
event,  the  question  whether  appellee  was 
guilty  of  contributory  negligence,  as  well 
as  that  of  appellant's  negligence,  should  iiave 
been,  and  was  properly,  submitted  to  the 
decision  of  the  jury  by  the  trial  courC 
Hence  the  peremptory  instruction  directing 
a  verdict  for  apiKllant,  asked  by  him  at  the 
conclusion  of  the  evidence,  was  properly  re- 
fused by  tlie  court. 

In  the  very  recent  case  of  Weidner  t.  Otter 
et  al.,  171  Ky.  107,  188  S.  W.  335,  the  toUow- 
Ing  general  principles  are  emphasized  aa 
applicable  to  an  action  of  the  character  here 
Involved:  (1)  It  ia  the  duty  of  the  operator 
of  an  automoUle  at  street  crossings,  as  well 
as  at  otbet  places  used  by  pedestrians,  to 
keep  a  lookout^  to  run  bis  machine  at  a 
reasMiabie  rate  of  speed,  and  to  give  warn- 
ing of  its  approach,  (ji)  It  is  the  duty  of  a 
pedestrian,  in  crossing  a  street  used  by  auto- 
mobiles and  other  vehicles,  to  exercise  such 
care  as  a  person  of  ordinary  prudence  would 
exercise  for  his  own  safety  in  crossing  a 
street  at  such  a  erossing,  cvnsiderlng  the 
amount  and  kind  <a  velilde  trafllc  thereat. 
He  Is  not  obliged  as  a  matter  of  law  to 
look  or  listen  for  the  approach  of  automo- 
biles In  order  to  keep  out  of  their  way,  and 
whether  he  has  exercised  the  proper  degree 
Of  care  is  for  a  jury  to  say  under  all  ttae 
facts  and  circumstances  shown  by  the  evi- 
dence In  the  case.  (8)  Ibe  pedestrian  and 
the  automoblllst  have  equal  rights  In  streets 
that  are  set  apart  for  the  use  of  vehicles  as 
well  as  for  the  accommodation  of  pedestri- 
ans, and  each  has  rights  that  the  other  is 
bound  to  respect. 

It  appears  from  the  record  that  appellant 
was  permitted  to  Introduce  and  read  In  evi- 
dence on  the  trial  the  following  sections  on 
an  ordinance  of  the  dty  of  LoulsvUle: 

"Section  56.  Dutiea  of  PedeMtHant.—'Oie 
roadbeds  of  highways  and  streets  are  primarily 
intended  for  veliicles,  but  pedestrians  have  the 
right  to  cross  tlieni  in  safety,  and  all  drivers  of 
vehicles  shall  exercise  all  proper  care  not  to 
injure  pedestrians,  and  pedestrians,  before  step- 
ping from  the  sidewalk  to  the  roadbed,  should 
look  to  see  what  is  approaciung,  and  snail  not 
needlessly  interfere  with  the  passage  of  vehicles. 
Pedestrians  shall  not  cross  diagonally  the  in- 
tersection of  any  highway,  and  in  crosuiing  shall 
be  governed  by  directions  of  tratfic  oUcers." 

"Section  69.  Obedienoe  to  Traffic  Officer; 
etc.— Drivers  must  at  all  times  comply  with 
any  direction  given  by  voice,  hand  or  whistle 
of  any  officer  of  the  police  force  as  to  stop- 
ping, starting,  approaoiing  or  departing  from 
any  place,  and  also  as  to  the  manner  of  taking 
up  or  letting  off  passengers  and  the  loading 
and  unloading  Of  vehicles/" 
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[4]  It  bi  tmlsted  for  appelltnt  that  tHere 
was  In  the  matter  of  receiving  her  Injuries  a 
violation  by  appellee  of  the  provisions  of  one 
or  both  of  the  above  sections,  and  that  the 
trial  court  erred  In  refusing  instmctlons  Noa. 
1,  2,  8,  and  4,  offered  by  appellant,  by  which 
the  J^ry  would  have  been  advised  of  the 
effect  to  be  given  Id  this  case  to  the  alleged 
violation  of  the  provisions  of  the  traffic  ordi- 
nance. This  contention  is  unsound.  As  the 
sections  of  the  ordinance,  supra,  are  but  de- 
claratory of  the  common  law,  their  provisions 
did  not  require  of  appellant  or  appellee  any 
greater  or  different  degree  of  care  than  that 
Imposed  by  the  law  as  uniformly  applied  by 
this  court  and  clearly  stated  In  the  instruc- 
tions that  were  ^ven  by  the  trial  court; 
and,  although  neither  section  Is  named  In  the 
Instructions,  the  requirements  of  each  are 
embraced  therein.  In  other  words,  the  law 
as  expressed  by  the  instructions  Is  not  in 
conflict  with  any  provision  of  the  ordinance 
and  no  provision  of  either  section  authorized 
the  negligent  operation  of  the  automobile  In 
the  manner  indulged  In  by  appellant.  For 
the  foregoing  reasons,  and  because  of  the 
misleading  effect  they  would  probably  have 
had  upon  the  jury,  the  rejection  by  the  court 
of  the  instructions  offered  by  appellant  on 
tbe  subject  of  the  ordinances  was  proper. 

[>,  n  In  contending  that  in  starting  his 
antomobile  from  the  east  side  of  Fourth 
street  as  was  done  by  Mm,  appellant  acted 
In  obedience  to  a  requirement  of  section  69 
of  the  ordinance  and  a  signal  given  by  the 
traffic  officer,  his  counsel  ignore  the  negli- 
gence manifested  by  his  subsequent  conduct. 
He  may  have  he&i  authorized  to  move  his 
automobile  by  a  signal  from  the  officer,  but 
such  signal  did  not  require  or  authorize  him 
to  move  it  over  the  Intervening  street  and 
the  cros^ng  being  used  by  appellee  without 
giving  the  necessary  warning  of  its  move- 
ments, or  at  such  speed  as  to  make  its  col- 
lision with  her  unavoidable.  The  street  car 
by  which  appellee's  progress  was  obstructed 
was  also  put  In  motion  by  the  same  signal 
that  caused  appellant  to  start  his  automo- 
bile, and  appellee,  upon  stopping  to  await 
the  passing  of  the  car,  was  rightfully  in  pos- 
session of  the  crossing,  and  aU  the  while  in 
plain  view  of  appellant  as  he  approadied  In 
bis  antomobile.  Consequently  her  presence 
there  when  struck  by  the  automobile,  instead 
of  constituting  negligence  per  se,  seems  to 
have  been  Imperatively  .necessary,  because 
she  could  not  have  gone  in  front  of  the  mov- 
ing street  car  without  endangering  her  life, 
nor  would  she  have  had  time  to  return  to 
the  pavement  from  which  she  stepited  upon 
the  street,  without  coming  into  collision  with 
appellant's  automobile.  In  leaving  the  pave- 
ment and  going  upon  the  crossing  she  obeyed 
the  requirements  of  section  55  of  the  ordi- 
nance, by  looking  to  see  what  vehicles  were 
approaching  the  crossing,  at  which  time  ap- 
pellant's automobile  was  not  In  her  view; 
and,  after  going  upon  the  street,  she  could 
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not  have  kept  a  constaiA  lookout  in  either 
direction  for  the  coming  ot  vehicles,  because 
slie  also  had  to  look  to  where  she  walked 
after  readiing  the  street,  to  avoid  collision 
with  other  persona  It  cannot  therefore  be 
said  that  her  conduct  in  leaving  the  pavement 
and  proceeding  to  the  place  of  the  accident 
as  she  did,  under  the  circumstances,  neces- 
sarily constituted  negligence. 

The  only  criticism  of  the  instructions  of 
the  trial  court  found  in  the  brief  of  the  ap- 
pellant's counsel  is  directed  at  the  seventh 
and  last  one,  which  objection  we  will  later 
consider.  It  is  their  contention,  however, 
that  none  of  the  Instructions  Aould  haye 
been  glv«a,  because,  in  their  view  of  the 
case,  there  was  such  a  showing  of  contribu- 
tory negligence  on  the  part  of  appellee  as 
entitled  appellant  to  a  peremptory  instruc- 
tion, directing  a  verdict  for  him.  Our  con- 
sideration of  the  Instructions  convinces  us 
that  they  correctly  gave  for  the  guidance  of 
the  jury  all  the  law  applicable  to  the  issues 
of  fact  in  the  case.  In  addition  to  defining 
ordinary  care  and  the  measure  of  damages 
in  the  event  of  a  recovery  by  appellee,  the 
instructions  advised  the  jury  as  to  the  re- 
ciprocal rights  and  duties  of  the  appellant  and 
appellee  in  their  use  of  the  streets,  the  meas- 
ure of  care  required  of  each,  what  acts  or 
omissions  on  the  part  of  appellant  in  operat- 
ing his  automobile  would  constitute  actionable 
negligence,  entitling  appellee  to  damages  for 
the  injuries,  if  any,  thereby  caused  her,  and 
what  acts  or  omissions  upon  her  part  would 
constitute  negligence  or  contributory  negli- 
gence that  would  defeat  a  recovery.  Our  con- 
clusion as  to  the  correctness  and  sufficiency  of 
the  Instructions  was  reached  by  application 
to  the  facts  here  presented  of  the  tests  fur- 
nished by  the  very  latest  decision  of  this 
court  in  tlie  character  of  case  here  involved,' 
viz.  Weldner  v.  Otter,  supra.  Indeed,  the 
instructions  so  nearly  conform  to  the  state- 
ment of  the  law  as  in  the  opinion  of  that  case 
expressed  as  would  induce  the  belief  tliat  in 
writing  them  the  trial  judge  had  before  him 
the  opinion  itself  but  for  tbe  fact  that  the 
record  shows  that  the  instructions  were  Writ- 
ten many  months  before  tbe  opinion. 

[7]  Appellant's  objection  to  instruction  No. 
7,  which  gives  the  measure  of  damages,  is 
that  it  permitted,  In  the  event  of  a  verdict 
for  appellee,  a  recovery  of  damages  for  per- 
manent injury.  One  of  the  Injuries  sustain- 
ed by  appdlee  from  her  collision  with  the 
automobile  was  a  fracture  of  one  of  her  ribs, 
which  was  broken  loose.  She  also  received 
various  cuts  and  bruises  about  her  body  and 
limbs.  The  evidence  shows  that  she  was 
confined  to  her  bed  for  two  weeks,  was  then 
up  and  about  for  nearly  two  weeks,  and  again 
confined  to  her  bed;  that  during  the  entire 
time  she  suffered  much  physical  and  mental 
pain.  Upon  being  confined  to  her  bed  the 
second  time  it  was  discovered  by  the  family 
physician,  Dr.  Sauter,  who  examined  her, 
that  she  had  a  movable  kidney.    After  an 
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aborttve  attempt  to  bold  the  kidney  In  Its 
proper  position  with  adhesive  straps,  it  was 
determined  by  the  physician  that  an  opera- 
tion for  the  purpose  of  permanently  secur- 
ing the  kidney  in  its  proper  position  and  re- 
lieving her  sufferings  was  Indispensably  nec- 
essary. Thereupon  a  specialist,  Dr.  Schach- 
ner,  was  called  In.  According  to  his  testi- 
mony he  found  appellee  to  be  suffering  a 
great  deal  of  pain,  to  relieve  which  and  pre- 
vent lockjaw  an  injection  of  antitetanlc  ae- 
mm  was  necessary.  The  operation  for  secur- 
itig  the  kidney  was  performed  by  Dr.  Schach- 
ner.  It  further  appears  from  the  testimony 
of  both  Dr.  Sauter  and  Dr.  Schachner  that 
the  movable  kidney  resulted  from  her  col- 
lision with  appellant's  automobile.  The  phy- 
sicians expressed  the  opinion  that  her  inju- 
ries were  permanent.  In  view  of  the  evi- 
dence we  are  of  opinion  that  appellee  was 
entitled  to  recover  upon  the  ground  that  the 
injuries  sustained  by  her  were  of  a  perma- 
nent natiu-e;  that  is,  such  as  will  probably 
injuriously  affect  her  health  in  the  future. 
It  was  not  therefore  error  for  the  court  to 
embrace  In  instruction  No.  7  the  recovery  of 
damages  for  permanent  ipjury. 

[t]  We  are  unable  to  sustain  appellant's 
final  contention  that  the  amount  of  damages 
awarded  appellee  by  the  verdict  was  exces- 
sive. It  appears  that  it  will  take  $76  of  the 
•mount  recovered  to  pay  the  bill  incurred 
by  her  whUe  in  the  hospital,  and  that  her 
doctors'  bills  amounted  to  about  $300.  There 
would  therefore  be  left  a  little  less  than  $000 
to  compensate  her  for  the  injuries  sustained. 
We  are  unwilling  to  declare  this  amount  un- 
reasonable. 

Judgment  affirmed. 


DOTSON  et  al.  v.  FLETCHER. 
(Court  of  Appeals  of  Kentucky.    Oct  19,  1916.) 

1.  Appeal  and  Ebrob  «=5>878(1)  —  Revikw— 
Questions  Presented  fob  Review. 

Where  a  judgment  granted  plaintiff  only 
part  of  the  relief  sought,  and  plaintiff  did  not 
prosecute  a  cross-appeal,  only  tnose  contentions 
raised  by  defendants'  appeal  can  be  considered. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3673,  3574 ;  Dec.  Dig.  «=> 
878(1).] 

2.  Evidence  «=>460(3)  —  Paboi.  Bvidbncb 
Rule— Admissibiutt. 

Where  land  was  conveyed  as  the  grantee's 
interest  in  lands  of  the  "home  farm"  of  her 
father,  and  the  parties  differed  as  to  what  lands 
were  embraced  in  the  description,  parol  evi- 
dence is  admissible  to  show  what  lands  were 
included. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  $  2117;    Dec.  Dig.  «=>460(3).] 

3.  BouNDABiES  <S=»36(4)— Description— Lawd 
Included. 

While  a  call  for  acreage  will  yield  to  metes 
and  bounds,  nevertheless  where  the  land  includ- 
ed in  the  description  in  the  grant  was  in  con- 
troversy, evidence  as  to  how  the  grant  was  in- 
terpreted by  the  grantees  is  admissible. 
■  (Ed.  Note.— For  other  esses,  see  Boundaries, 
Cent  Dig.  |g  168,  165 ;    Dec.  Dig.  ^=35(4).] 


4.  Deeds  «s9ll8  —  Coirarsoonoir— Laud  Ih- 

OLUDED— EVIOENCK. 

Where  a  patentee  of  land  who  claimed  oth- 
er lands  by  adverse  possession  devised  to  his 
daughter  an  undivided  interest  in  such  land  and 
the  daughter  conveyed  her  interest  in  the  home 
farm  of  the  patentee,  evidence  held  to  show  that 
such  description  did  not  include  the  lands  pass- 
ing to  her  under  her  .father's  claim  of  adverse 
title. 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Dec. 
Dig.  «=>118.] 

6.  Evidence    4=3273(2)— Declabatioiis—Ad- 

laSSIBILITT. 

Declarations  made  by  a  grantee  while  in 
possession  as  to  the  amount  or  land  carried  by 
his  deed  are  admissible  in  a  subsequent  action 
against  his  grantee. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1111.  U12;   DecTbig.  «=273(2).] 

6.  Deeds  4=>118—GoH8mcorioH— Evidence. 
Where  a  patentee  of  lands  did  not  learn  un- 
til some 'time  after  acquisition  that  the  bouse 
in  which  he  resided  was  not  wholly  on  land  em- 
braced by  his  patent  but  was  partly  on  land  to 
which  he  asserted  title  by  adverse  possession, 
that  fact  does  not  establish  that  a  conveyance 
by  the  patentee's  daughter  of  her  interest  in  liia 
home  farm,  the  patentee  having  devised  her 
part  of  all  his  lands,  carried  with  it  the  lands 
which  the  patentee  acquired  by  adverse  posses- 
sion. 

[EM.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  <8=»118.] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Buddy  Fletcher,  by  his  next 
friend,  against  Jordan  Dotson  and  others, 
which  was  the  named  defendant  d}'lng  pend- 
ing suit,  revived  in  the  name  of  Sarah  A. 
Dolj9on  and  others.  From  the  Judgment 
granting  plaintiff  part  of  the  relief  sought, 
defendants  appeaL    Affirmed. 

J.  S.  Cline  and  Auxler,  Harman  &  Francis, 
all  of  PikeviUe,  for  appellants.  F.  W.  Stow- 
ers,  S.  C.  Stowers,  and  Horatio  S.  How- 
ard, all  of  PikeviUe,  for  appellee. 

CLARKE,  J.  Thomas  Hatfield,  at  his 
death  in  1892,  owned,  under  two  patents 
from  the  commonwealth,  about  150  acres  of 
land  on  Peel  Poplar  branch  in  Pike  county, 
Ky.,  which  we  shall  refer  to  hereinafter  as 
his  "patented  lands."  These  patented  lands 
did  not  extend  to  the  top  of  the  surrounding 
ridges,  but  some  time  before  he  died  he 
marked  out  a  line  along  the  top  of  the  ridges 
surrounding  his  patented  lands  and  asserted 
title  by  adverse  possession  to  the  land  sur- 
rounding and  adjoining  his  patents  to  the 
marked  line  along  the  top  of  the  ridges, 
which  land  will  be  referred  to  as  his  "back 
land."  V 

He  left  a  will,  by  the  seventh  clause  of 
which  he  devised  to  his  daughter,  Phoebe 
Hatfield,  a  portion  of  this  land,  which  Is 
described  In  the  will  as  follows: 

"Commencing  at  the  upper  end  of  J.  P.  Hat- 
field's land  on  the  I'eel  Poplar  branch  running 
up  the  left  hand  side  of  the  said  branch  to  a 
beech,  thence  running  across  said  branch  to 
the  top  of  the  fork  ridge  to  Phoebe  Hatfield  and 
her   heirs." 
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In  1896'  Phoebe  Hatfield,  In  consideration 
of  $50,  conveyed  to  David  C.  Mounts  lands 
wbldi  tn  the  deed  are  thus  described: 

"All  of  my  iDtereat  of  land  in  home  farm  of 
Thomaa  Hatfield  (deceased)  being  in  Pike  coun- 
tj,  Kentucky,  lying  on  Peel  Poplar  branch  of 
left  hand  fork  of  Bladcbwry  creek." 

In  1906  Dayld  O.  Mounts,  In  consideration 
■of  $100,  conveyed  to  Jordan  Dotson  tbe  same 
land  conveyed  to  him  by  Phoebe  Hatfield  by 
-deed,  which  thus  describes  the  land  conveyed: 

"About  twenty  acres  of '  land  more  or  less, 
situated  in  Pike  county,  Kentncky,  on  Peel  Pop- 
lar branch  of  the  left  fork  of  Blackberry  creek, 
and  bounded  on  one  side  by  the  land  of  J.  P. 
Hatfield,  and  on  the  opposite  side  by  the  land 
of  Ferrell  Coleman,  so  as  to  include  the  entire 
interest  of  David  C.  Mounts,  lying  between  the 
lines  above  named,  this  being  tbe  same  land 
conveyed  to  tbe  said  David  C.  Mounts  by  Phoebe 
Batfield  by  deed  dated  January  10,  1896,  and 
recorded  in  Deed  Book  No.  13  at  page  S78, 
Becords  of  Pike  county,  Kentucky," 

Pboebe  Hatfield  after  father's  death  having 
married  and  died.  Intestate,  left  as  her  only 
heir  Buddy  Fletcher,  an  infant,  who,  suing 
by  his  next  friend,  brought  this  action  against 
Jordan  Dotson  and  Pond  Creek  Coal  Com- 
pany, claiming:  (1)  That  his  mother,  Phoebe 
Hatfield,  took.  In  whatever  lands  her  father 
derlsed  to  her,  only  a  life  estate  with  re- 
mainder to  him  as  her  only  heir,  and  that  she 
being  dead,  he  was  the  owner  and  entitled  to 
possession  of  the  land  conveyed  by  her  to 
Mounts,  and  by  him  to  Dotson ;  (2)  that  his 
mother,  ^Phoebe  Hatfield,  at  the  time  of  the 
execution  of  tbe  deed  to  Mounts,  was  of 
unsound  mind,  and  that  for  that  reason  the 
deeds  to  Monnte  and  to  Dotson  were  void, 
and  that  as  her  heir  he  was  the  owner  and 
entitled  to  possession  of  all  of  the  land  de- 
vised to  her  by  her  father,  or  otherwise  own- 
ed by  her  at  her  death;  (3)  that  the  deed 
from  his  mother  to  Mounts  and  the  deed  from 
Mounts  to  Dotson  conveyed  only  his  mother's 
interest  In  the  patented  lands  of  his  grand- 
father, Thomas  Hatfield,  and  that  said  deeds 
did  not  convey  her  Interest  In  her  father's 
back  land  which  was  owned  by  his  mother 
at  her  death  and  inherited  by  him  as  her 
only  heir. 

The  defendant  Jordan  Dotson  claimed  by 
hla  answer  that  Phoebe  Hatfield  under  the 
seventh  clause  of  her  father's  will  took  all 
of  the  land  between  the  lines  of  J.  B.  Hat- 
field and  FerrlU  Coleman  to  the  outside 
boundary  on  the  top  of  the  ridges  claimed 
by  Thomas  Hatfield,  including  portions  of  the 
land  claimed  by  him  covered  by  patent  as 
well  as  back  land;  that  by  her  deed  to 
David  O.  MountSi  Phoebe  Hatfield  conveyed 
to  bim  her  entire  Interest  in  that  entire 
boundary,  and  that  under  his  deed  from 
Mounts  he  acquired  all  of  same,  and  denied 
that  Phoebe  Hatfield  took  only  a  life  estate 
lo  the  lands  devised  to  her  or  that  she  was 
of  unsound  mind  at  the  time  she  made  the 
deed  to  Mounts. 

Jordan  Dotson  died  while  the  action  was 


pending  In  £he  drcult  court,  and  it  was  re- 
vived in  the  name  of  his  heirs. 

Tbe  defendant  Pond  Creek  Coal  Company 
by  separate  answer  alleged  that  it  had  pur- 
chased of  Jordan  Dotson,  through  Donald 
Clark,  trustee,  for  $25  an  acre,  the  minerals 
under  the  entire  80.23  acres  claimed  by  him, 
but  deed  had  not  been  made  therefor;  that 
it  bad  paid  only  $525  of  the  purchase  price, 
the  balance  of  which  was  not  payable  until 
deed  was  made  to  it,  and  set  up  the  same 
defenses  as  relied  upon  by  Dotson. 

By  survey  made  subsequent  to  tbe  deed  to 
Dotson,  it  was  ascertained  that  in  the  bound- 
ary between  the  lines  devised  to  J.  B.  Hat- 
field and  FerrlU  Coleman  and  top  of  the  ridg- 
es, there  were  80.23  acres  of  land,  of  which 
'26.60  acres  was  patented  land  owned  by 
Thomas  Hatfield,  and  54.63  acres  was  back 
land  claimed  by  Thomas  Hatfield  at  bib 
death. 

The  will  of  Thomas  Hatfield  makes  no  men- 
tion of  "home  farm,"  "patented  lanas,"  oi 
"back  lands,"  and  it  Is  immaterial  to  the  de- 
cision of  this  case  whether  under  the  seventh 
clause  of  this  will  Phoebe  Hatfield  acquired 
title  to  the  whole  of  this  80.23  acres,  or 
whether  under  that  will  she  acquired  title 
only  to  the  25.60  acres  of  same  covered 
by  patents  of  Th(»Bas  Hatfield,  and  acquired 
title  to  the  back  lands  by  the  adverse  posses- 
sion of  her  father  for  the  time  he  was  in 
IH>ssession  and  claiming  same,  tacked  to  her 
own  possession  thereof  after  his  death,  or 
otherwise,  as  it  is  agreed  by  all  parties,  she 
owned  the  entire  80.23  acres  when  she 
made  the  deed  to  Mounts;  but  it  is  neces- 
sary to  determine  whether  by  her  deed  to 
Mounts  she  conveyed  only  the  25.60  acres, 
which  was  a  part  of  Thomas  Hatfield's  pat- 
ented land,  or  whether  by  that  deed  she 
conveyed  the  entire  80.23  acres  of  land. 

[1]  The  lower  court  decided  the  first  two 
contentions  of  appellee,  viz.  that  his  mother 
only  had  a  life  estate  in  the  lands  devised 
to  her,  and  that  she  was  of  unsound  mind 
when  she  conveyed  to  Mounts,  adversely  to 
him,  and  as  he  has  not  prosecuted  a  cross- 
appeal,  there  is  before  us  only  the  single 
question  of  what  land  Phoebe  Hatfield  con- 
veyed to  David  0.  Mounts. 

[2-4]  It*  will  be  noticed  that  her  descrip- 
tion of  the  land,  in  which  she  conveyed  her 
entire  Interest,  is  contained  in  the  words 
"in  home  farm  of  Thomas  Hatfield,"  and 
whether  "home  farm"  means  simply  the  pat- 
ented lands  of  Thomas  Hatfield,  or  both 
patented  and  back  lands,  is  the  disputed 
question  here.  To  explain  what  this  expres- 
sion meant,  the  trial  court  permitted  the  par- 
ties to  Introduce  extraneous  evidence,  and 
appellant  contends  that  the  admission  of  this 
evidence  was  erroneous;  but  if  this  is  not 
a  case  where  such  evidence  is  permissible, 
we  do  not  see  how  it  would  be  possible  to 
construe  tbe  meaning  of  this  deed.  One 
party  contends  that  "home  farm"  means  tbe 
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patented  land  owned  to  the  exdnalon  of  the 
back  land,  while  tbe  other  partj  contends 
that  it  includes  both  the  patented  and  back 
lauds.  Parol  evidence  Is  always  admissible 
to  establish  known  and  established  usage  re- 
specting the  subject  to  which  a  written  con- 
tract relates,  and  to  interpret  the  meaning  of 
the  language  used  or  to  ascertain  the  nature 
and  extent  of  the  contract  in  the  absence  of 
express  stipulations  or  where  the  meaning 
is  equivocal  and  obscure.  1  Oreenleaf  on 
Kvidence,  |§  275-292 ;  Slusher  et  al.  v.  Slusb- 
er,  102  S.  W.  1188,  31  Ky.  Law  Rep.  570. 
The  meaning  of  the  language  used  In  this 
deed  being  equivocal  and  obscure  and  depend- 
ant upon  local  usage,  parol  evidence  was 
competent  to  make  this  usage  clear.  While 
the  evidence  is  conflicting  as  to  whether  or 
not  the  "home  farm"  had  a  recognized  mean- 
ing in  the  Hatfield  family  or  that  neighbor- 
hood applicable  to  one  contention  more  than 
the  other,  it  is  shown  in  the  evidence  that 
David  C.  Mounts,  during  the  ten  years  be 
owned  the  land  conveyed  to  liim  by  Phoebe 
Hatfield,  never,  at  any  time,  claimed,  under 
the  deed  from  her,  anything  but  Uie  patented 
land;  that  he  told  two  tenants  to  whom  he 
rented  the  land  an  others  that  be  only  owned 
16  or  20  acres,  and  that  he  did  not  own  any 
of  the  back  land;  that  he  gave  permission 
for  the  hauling  of  timber  cut  off  of  the 
Phoebe  Hatfield  t>ack  lands  out  over  the  16 
or  20  acres  that  he  claimed;  that  in  convey- 
ing the  land  to  Dotson  he  described  it  as  the 
same  land  conveyed  to  him  by  Phoebe  Hat- 
field, containing  "twenty  acres  more  or  less." 

While  a  statement  of  the  number  of  acres 
contained  in  a  boundary  has  uniformly  been 
held  in  this  state  to  be  merely  descriptive 
and  must  give  way  to  metes  and  bounds  and 
other  definite  descriptions  unless  a  manifest 
intention  is  disclosed  by  the  deed  that  only 
the  quantity  of  land  named  is  conveyed,  stUl 
in  this  deed,  which  described  the  land  only 
as  the  same  land  conveyed  to  Mounts  by 
Phoebe  Hatfield,  restricting  the  recital  of  the 
number  of  acres  as  merely  descriptive,  it  is  a 
circumstance  tending  to  show  what  was  un- 
derstood by  Mounts  and  Dotson  at  the  time 
by  a  desciiptlon  not  at  all  definite  as  to 
whether  it  covered  25.60  acres  or  80.23  acres. 

The  proof  shows  further  that  in  1806  when 
the  land  was  conveyed  by  Phoebe  Hatfield 
to  David  C.  Mounts  for  $50  it  was  worth,  if 
it  included  the  entire  80.23  acres,  from  $150 
to  $200;  that  it  was  worth  still  more  in  1906 
when  Mounts  conveyed  it  to  Dotson  for  $100. 

In  view  of  these  facts  the  chancellor  held 
that  the  construction  placed  upon  the  convey- 
ance  to  Mounts  by  the  parties  during  the 
time  that  he  owned  it  and  before  he  sold  it. 


in  connection  with  the  valne  of  the  land  at 
that  time  and  when  Phoebe  Hatfield  convey- 
ed and  the  considerations  for  these  deeds, 
was  convincing  that  the  land  conveyed,  and 
described  as  part  of  the  home  farm  of  Thom- 
as Hatfield  meant  only  the  patented  portion 
of  his  land  owned  by  Phoebe  Hatfield,  and 
not  the  entire  80.23  acres,  and  in  this  we 
think  be  was  correct  Unless  the  term  "home 
farm,"  as  employed  in  the  deed,  had  this 
meaning.  It  was  wlthont  meaning  at  all,  be- 
cause if  the  deed  had  described  the  land  as 
her  "entire  interest  in  the  lands  of  Thomas 
Hatfield,"  It  would  have  described  her  whole 
interest,  and  it  is  reascaiable  to  suppose  by  in- 
serting the  words  "home  farm,"  the  parties 
meant  and  understood  some  particular  part 
of  the  land  owned  by  Phoebe  Hatfield,  and  she 
owned  no  other  land  than  the  80.23-acre  tract. 

[S]  Appellant  urges  that  evidence  of  state- 
ments made  by  Mounts  to  the  title  claimed 
by  Dotson  under  deed  from  him  is  incompe- 
tent, but  some  of  the  statements  in  the  proof 
were  made  by  Mounts  wliile  he  owned  the 
land  and  before  he  conveyed  it  to  Dotson, 
and  such  statements  were  competent,  as  the 
rule  applies  only  td  disparaging  statements 
made  after  the  conveyance.  Disregarding  the 
statements  made  after  the  sale,  those  made 
before  show  that  Mounts  did  not  claim,  but 
disclaimed  title  to  any  but  the  i)atented 
lands.  As  no  ruling  was  asked  of  or  made 
by  the  chancellor  upon  this  question  we  pre- 
sume he  considered  only  the  competent  state- 
ments, as  we  have  done. 

[I]  We  do  not  attach  the  same  importance^ 
as  does  counsel  for  appellant,  to  the  fact  that 
the  bouse  in  wliich  Thomas  Hatfield  lived 
and  died  was  on  the  line  between  the  patent- 
ed lands  and  the  back  lands,  partly  on  each, 
as  it  was  built  there  by  his  brother,  before 
Thomas  Hatfield  acquired  or  claimed  any  of 
the  land,  under  an  evident  mistaken  belief 
that  it  was  within  the  patent  as  the  brother 
did  not  claim  the  iMtck  land,  and  Thomas 
Hatfield  did  not  know  it  was  so  located  until 
some  time  after  be  acquired  the  patented 
land.  Under  those  circumstances  and  the 
proof  in  the  case  this  fact  Is  not  in  our 
opinion  sufficient  to  control  the  meaning  of 
the  term  "home  farm,"  as  used  by  the  parties 
to  the  deed  from  Phoebe  Hatfield  to  David  O. 
Mounts,  but  is  overbalanced  by  the  constmc- 
tion  placed  upon  the  deed  by  them. 

As  the  Pond  Creek  Coal  (Jompany  had  not 
paid  Dotson  as  much  of  the  purchase  price 
as  was  due  for  the  mineral  in  the  land  it  gets 
undfr  'the  Judgment,  viz.,  the  26.60  acres,  Ita 
rights  were  fully  protected. 

For  the  reasons  Indicated,  the  Judgmfflit  Is 
affirmed. 
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HOROAN  et  al  y.  BVBRSOUO. 
(Court  of  Appeals  of  Kentucky.    Oct.  20,  1S1&) 

1.  E'BA'aDUIJCNT  CONVSTANCES  4=»95(2) — HUS- 
BAND   AND    WlKB— EyiDXnCK. 

When  the  husband  transferred  land  to  the 
wife  and  gave  title  bond,  and  she  paid  to  Mm 
money  borrowed  on  her  note,  which  she  after- 
ward paid  with  funds  of  her  separate  estate, 
and  the  money  was  used  for  a  lawful  purpose, 
the  transfer  and  title  bond  were  not  fraudulent 
as  to  creditors. 

[Ed.  Note.— For  other  eases,  see  Fraudulent 
Conveyances,  Gent  Dig.  K  248-251,  255-269, 
261-267;    Dec.  Dig.  <S=>96(2).] 

2:  E&nocnoK  «3»113— Pbioutt. 

If,  before  the  sale  of  land  opon  which  an 
execution  has  been  levied,  the  execution  cred- 
itor has  notice  of  an  older  equity  in  favor  of 
another,  evidenced  by  bond  or  unrecorded  deed, 
the  older  equifcr  will  prevail. 

(Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  H  241-248;   Dec.  Dig.  «=»U3.] 

8.  EXECITTION  4=>113— Fbiobitx— NOTICX. 

Where  holder  of  title  bond  for  land  levied  on 
under  execution  sued  out  by  creditors  of  the 
grantor,  sued  to  enjoin  execution  sale,  such  suit 
was  notice  of  a  prior  equity  sufficient  to  apprise 
the  creditors  ana  preserve  the  holder's  rights. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  SI  241-248;    Dec.  Dig.  «=»113.] 

Appeal  from  drcoit  Oonrt,  Lealle  County. 

Two  suits  tor  injunction  by  Serena  Ever- 
sole  against  Joe  Morgan  and  others,  consoU- 
dated.  From  decree  for  plalntllT,  defendants 
appeal.    Affirmed. 

GleoD  K.  Calvert,  of  Hyden,  for  appdlants. 
Iiewls  &  Lewis,  of  Hyden,  for  appellee. 

CLAY,  C.  Clark  Eversole  was  Indebted 
to  H.  O.  Comett,  D.  E.  Steele,  and  the  First 
National  Bank  of  London.  The  Indebtedness 
In  favor  of  Comett  was  reduced  to  judg- 
ment, which  was  purchased  by  H.  M.  Hens- 
ley.  The  Indebtedness  In  favor  of  the  First 
National  Bank  was  also  reduced  to  judg- 
ment. Executions  were  issued  on  these  judg- 
ments and  levied  on  a  lot  in  Hyden,  of  which 
Clark  Eversole  appeared  to  be  the  owner. 
Separate  actions  were  brought  by  Serena 
Eiversole,  wife  of  Clark  Eversole,  to  enjoin 
tlie  execution  sales.  By  agreement  the  ac- 
tions were  consolidated  and  heard  together. 
On  final  hearing  plaintiff  was  granted  the 
relief  prayed  for,  and  the  defendants  appeal. 

The  record  develops  the  following  facts: 
Being  in  need  of  money  to  carry  on  a  log- 
ging job  and  being  unable  to  raise  the  require 
ed  sum  oa  bis  own  credit,  Clark  Eversole  en- 
tered Into  a  contract  with  his  wife,  Serena, 
by  which  she  agreed  to  borrow  the  sum  of 
$400  and  turn  it  over  to  blm,  provided  he 
would  sell,  and  give  to  her  a  title  bond  to,  the 
lot  in  question.  On  March  6,  1906,  the  title 
bond  was  executed.  Thereupon  Serena  Ever- 
sole  borrowed  from  the  Hyden  Citizen's 
Bank  the  sum  of  $400.  Thereafter  Serena 
Eversole  sold  a  lot  which  she  received  from 
ber  father's  estate  and  applied  the  proceeds 
OD  the  note.     Subsequently  she  sold  some 


timber  from  a  farm  which  die  owned,  and 
discharged  the  balance. 

[1]  While  it  is  true  that  transactions  be- 
tween husband  and  wife  will  be  closely 
■crntlnlBed  where  the  rights  of  creditors  are 
Involved,  we  find  in  the  record  no  facts  from 
which  it  could  be  reasonably  Inferred  that 
Clark  Eversole  executed  the  title  bond  for 
the  fraudulent  purpose  of  cheating  his  credi- 
tors, or  that  Mrs.  Eversole  knew  of  such 
fraudulent  purpooa  On  the  contrary,  the 
evidence  makes  it  clear  that  the  bond  for  ti- 
tle was  executed  for  a  valuable  consideration 
actually  paid  by  Mrs.  Eversole,  and  that  the 
sum  so  paid  was  used  in  a  lawful  enterprise. 
Under  the  circumstances,  the  transfer  and 
title  bond  were  not  fraudulent  as  to  creditors. 
Taylor  et  al.  v.  Cooley  et  ai.,  40  S.  W.  336; 
McGandless  v.  Rea  et  al.,  56  S.  W.  10. 

[2, 3]  It  Is  the  well-established  rule  in  this 
state  that  if,  before  the  sale  of  land  upon 
which  an  execution  has  been  levied,  the  ex- 
ecution creditor  has  notice  of  an  older  equity 
In  fiivor  of  another,  evidenced  fay  bond  or  un- 
recorded deed,  the  older  equity  will  prevail 
Bean  et  al.  t.  Everett,  56  S.  W.  403 ;  Jett  v. 
Sheets,  10  Ky.  Law  Rep.  107;  Armstrong  v. 
Darbro,  10  Ky.  Law  Rep.  984;  Griffin  t. 
GingeU,  79  S.  W.  284.  In  the  case  under  con- 
sideration, the  title  bond  in  question  was 
executed  long  before  the  two  executions  were 
levied.  Before  a  sale  was  had  under  either 
execution  this  action  was  brought  to  enjoin 
the  sales.  The  execution  creditors,  there- 
fore, had  notice  of  the  prior  equity  of  Mrs. 
Kversole  before  the  sales  took  place.  It 
follows  that  ber  equity  is  superior  to  that  of 
the  execution  creditors,  and  that  the  chancel- 
lor did  not  err  in  so  holding. 

Judgment  aihrmed. 


KMNTUOKl  TRACTION  &  TERMINAL  CO. 

V.  JENKINS. 
(Court  of  Appeals  of  Kentucky.    Oct  18,  1916.) 

1.  Stkbet    Raiuioads    4=>117(7)— Spxbd    or 
Cabs— Question  roB  Jvbt. 

It  is  ordinarily  a  question  for  the  jury 
whetlier  a  street  car  was  moving  at  an  excessive 
speed,  and  it  depends  on  all  the  facts  and  cir- 
cumstances of  the  case. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  g§  247,  251 ;  Dec.  Dig.  «=> 
117(7).] 

2.  Stbeet  Railboads   4B>117fp  —  Speed   o» 
Cabs — Question  fob  Jubt — Evidknob. 

Evidence  held  to  warrant  submission  to  ju* 
ry  of  question  whether  the  car  which  struck 
plaintiff  was  moving  at  an  excessive  rate  of 
speed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ft  247,  251;  Dea  Dig.  «sa 
117(7).] 

3.  Tbiai.  «=>139<1)— Wkioht  and  Sumoair- 
OT— Question  fob  Jubt. 

The  jury  is  not  compelled  to  accept  testi- 
mony as  true,  but  may  weigh  it  in  the  light  of 
surrounding  circumstances. 

[Ed:  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  832,  333,  338-341 ;  Dec.  Dig.  «=9lii0a).J 
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4.   STREXT   RAIUtOADS    «=3ll7(10)— IRJUBT   TO 

Pedestbian— Question    fob    Jubt — Nbou- 

OENCE. 

Evidence  held  to  warrant  subminsion  to  ju- 
ry of  issae  whether  atreet  car  company  was 
negligent  in  failing  to  keep  a  lookout  and  give 
warning. 

[Ed,  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §  2S4 ;   Dec.  Dig.  <S=>117(10).} 

6.  Stbeet  Railboads  <&=>98(8)— Operatior— 

Duties  of  Pedestbian  s. 

The  atop,  look,  and  listen  doctrine  not  be- 
ing in  force,  ajl  that  a  traveler  need  do  Is  ex- 
ercise ordinary  care  to  learn  of  the  approach 
of  a  car  and  keep  out  of  its  way,  and  ne  may 
assume  that  a  car  will  run  at  a  reasonable  rate 
of  speed  and  give  timely  warning  of  its  ap- 
proach, and  he  is  not,  by  failure  to  look  before 
stepping  on  the  track,  guilty  of  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  208;   Dec.  Dig.  «=»98(8).] 

6.  Stbbet  Railboads  «=:>118(15)— Evidehck— 

DiSCOVEBED    PeBII,. 

Instruction  to  find  for  pedestrian  if,  after 
the  motorman  saw,  or  by  ordinary  care  could 
have  seen,  his  peril,  he  failed  to  exercise  "ordi- 
nary care  to  prevent  injury,  and  by  reason  of 
sncfa  failure  the  pedestrian  was  injured,"  it  not 
prejudicial  for  omitting  between  "injury"  and 
and"  the  clause,  "and  could  have  prevented 
the  injury  by  exercise  of  ordinary  care,"  since 
it  clearly  required  the  finding  that  failure  to 
exercise  ordinary  care  was  the  cause  of  the  in> 
jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S  268 ;   Dec.  Dig.  «=>118(15).] 

7.  Stbeet  Railboads  <S=»81(3)— Injubies  to 
Peuesitiians — Speed  of  Cabs. 

In  order  to  excuse  a  street  car  company  on 
the  ground  that  the  person  injured  came  on  the 
track  so  close  to  the  car  that  the  motorman, 
by  the  exercise  of  ordinary  care,  could  not  have 
stopped  it  in  time  to  prevent  the  injury,  the 
car  must  have  been  operated  at  a  reasonable 
rate  of  speed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  $  175 ;   Dec.  Dig.  <8=981<3).] 

Appeal  from  Circuit  Court,  Fayette  Cotinty. 

Action  by  Al  Jenkins  against  the  Kentucky 
Traction  &  Terminal  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Allen  &  Duncan,  Wallace  Mulr,  and  Rich- 
ard C.  StoU,  all  of  Lexington,  for  appellant. 
Maury  Kemper,  of  Lexington,  and  Scott  & 
Hamilton,  of  Frankfort,  for  appellee. 

CLAY,  O.  This  is  a  personal  injury  ac- 
tion, in  which  plaintiff,  Al  Jenkins,  recovered 
of  the  defendant,  Kentucky  Traction  & 
Terminal  Company,  a  verdict  and  Judgment 
for  $3,200.    The  defendant  appeals. 

The  accident  occurred  In  the  month  of 
January,  1912,  at  about  5:30  p.  m.  Just  prior 
to  the  accident  Jenkins  and  a  companion  of 
his  were  in  a  saloon.  Jenkins  bad  been 
drinking,  and  there  was  some  evidence  to  the 
effect  that  be  was  intoxicated,  though  the 
weight  of  the  evidence  is  to  the  contrary. 
His  companion,  however,  was  quite  drunk. 
On  leaving  the  saloon  Jenkins  took  his  com- 
panion to  the  latter's  home  oa  Jackson  street 
in  the  dty  of  Lexington.    After  doing  this 


Jenkins  started  for  bis  own  home,  which  was 
located  on  Breckenrtdge  street,  some  dis- 
tance from  Jackson  street  He  proceeded 
west  along  the  sidewalk  on  the  north  side  of 
Breckenridge  street  until  he  reached  a  point 
about  300  feet  from  Jackson  street.  At  this 
place  the  company  maintains  a  switch  track 
in  addition  to  its  main  track.  As  he  started 
to  cross  over  Jenkins  says  that  he  looked  and 
saw  no  car  approaching.  He  then  proceeded 
diagonally  across  the  tracks  with  bis  back 
turned  towards  the  approaching  car.  As  he 
stepped  on  the  main  track  he  was  struck  by 
the  car,  and  so  Injured  that  bis  foot  bad  to 
be  amputated.  No  warning  of  the  approach 
of  the  car  was  given,  and  there  was  evidence 
to  the  effect  that  the  car  ran  for  some  dis- 
tance after  striking  Jenkins.  The  evidence  for 
the  defendant  tends  to  show  that  the  night 
was  quite  dark,  and  that  the  car  was  run- 
ning at  a  moderate  rate  of  speed.  The  motor- 
man  says  that  the  headlight  on  the  car  was 
effective  for  a  distance  of  only  from  4  to  8 
feet.  He  claims  that  he  was  on  the  lookout 
and  did  not  see  Jenkins  until  about  4  feet 
from  blm.  The  evidence  In  this  respect  Is 
corroborated  by  tbat  ot  the  conductor.  The 
evidence  for  the  defendant  also  shows  tbat 
the  rear  end  of  the  car  was  stopped  about  20 
feet  from  the  place  of  the  accident  Though 
claiming  that  the  car  was  moving  at  about  8 
miles  per  hour,  the  motorman  admitted  that 
the  full  current  was  turned  on  at  the  time, 
and  tbat  the  speed  which  could  be  produced 
by  the  full  current  was  about  16  miles  per 
hour.  In  this  connection  be  stated  that  the 
car  had  to  go  about  100  feet  before  attaining 
its  maximum  speed.  He,  however,  admitted 
that  the  fuU  current  was  turned  on  after  the 
car  came  around  the  corner  at  the  intersec- 
tion of  Jackson  and  Breckenridge  streets, 
and  the  proof  shows  t-tit  the  accident  occur- 
red about  300  feet  from  this  intersection.  It 
further  appears  that  there  was  snow  on  the 
ground  at  the  time,  and  one  witness  says  that 
a  person  could  have  been  seen  walking  in  the 
street  for  a  distance  of  several  hundred  feet. 
Defendant's  proof  shows  that  the  headlight 
was  burning.  On  the  contrary,  there  was 
some  proof  by  the  plaintiff  that  the  headUght 
was  not  burning. 

[1,2]  It  is  argued  that  the  defendant  was 
entitled  to  a  peremptory  instruction,  because 
the  evidence  not  only  failed  to. show  negli- 
gence on  its  part,  but  conclusively  establish- 
ed the  contributory  negligence  of  the  plain- 
tiff. In  this  connection  it  is  insisted  that 
even  If  the  car  was  running  at  16  miles  per 
hour,  this  speed  was  not  excessive  in  the 
outskirts  of  the  dty  where  the  accident  oc- 
curred. It  may  be  conceded  that  the  question 
whether  or  not  the  speed  of  a  car  is  excessive 
depends  upon  the  time,  place,  and  circum- 
stance of  the  accident  A  rate  of  speed  that 
would  be  excessive  in  the  congested  and  busi- 
ness districts  of  a  dty  might  not  be  excessive 
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tn  the  ontskirte  of  a  dty.  A  rate  of  speed 
that  woald  be  excessive  In  tbe  nighttime 
might  not  be  excessive  in  the  daytime.  Ex- 
cept, however,  ,ln  those  Instances  where  the 
rate  of  speed,  considering  all  of  the  circum- 
stances, Is  so  slow  that  ordinarily  prudent 
and  reasonable  men  could  entertain  but  one 
<9lnlon  on  the  question,  the  question  Is  for 
the  jury.  According  to  defendant's  own 
showing  in  this  case,  the  night  was  quite 
dark  and  the  headlight  was  effective  fbr  a 
distance  of  only  a  few  feet.  Clearly,  under 
these  circumstances,  the  evidence  that  the 
speed  of  tbe  car  was  15  miles  per  hour  was 
gaflSdent  to  authorize  the  submission  of  the 
question  of  excessive  speed  to  tbe  Jury. 

[3, 4]  It  is  likewise  Insisted  that  there  was 
no  proof  of  a  failure  to  keep  a  lookout,  but 
that,  on  the  contrary,  the  motorman  and  con- 
ductor both  testified  that  the  motorman  was 
keeping  a  lookout.  The  Jury,  however,  un- 
der drcumstances  like  these,  are  not  requir- 
ed to  accept  as  true  the  statements  of  the 
motorman  and  conductor.  They  had  the 
right  to  take  into  consideration  the  state- 
ments of  other  witnesses,  as  well  as  all  facts 
and  circumstances  surrounding  the  accident. 
^niere  was  proof  that  there  was  snow  on  the 
ground,  and  a  person  walking  in  the  street 
could  have  been  seen  for  several  hundred 
feet.  In  view  of  this  evidence,  and  of  the 
further  fact  that  th^  motorman  says  that 
be  saw  plaintiff  when  only  4  feet  distant 
from  tbe  car,  the  Jury  had  the  right  to  infer 
that  a  proper  lookout  was  not  maintained. 
In  addition  to  the  foregoing,  it  was  also 
shown  that  no  warning  of  the  car's  approach 
was  given.  It  follows  that  the  negligence 
shown  was  sufficient  to  take  the  case  to  the 
Jury. 

[5]  Nor  can  we  say  that  the  contributory 
negligence  of  the  plaintiff  was  clearly  estab- 
lished. He  says  that  before  starting  across 
the  tracks  he  looked  to  see  if  a  car  was 
approaching.  The  "stop,  look,  and  listen" 
doctrine  is  not  in  force  in  this  state.  All 
that  a  traveler  is  required  to  do  is  to  exer^ 
else  ordinary  care  to  learn  of  the  approach 
of  the  car  and  keep  out  of  its  way.  In 
crossing  the  tracks  of  the  street  car  com- 
pany, the  traveler  has  the  right  to  assume 
that  tbe  car  will  be  running  at  a  reasonable 
rate  of  speed,  and  that  timely  warning  of  Its 
approach  wlU  be  given.  Viewing  plaintiff's 
conduct  in  the  light  of  this  assumption,  we 
cannot  say,  as  a  matter  of  law,  that  he  was 
guilty  of  contributory  negligence  because  he 
did  not  look  Just  before  stepping  on  the  track. 
C.  N.  O.  &  T.  P.  Ry.  Co.  v.  Wlnnlngham's 
Adm'r,  156  Ky.  434,  161  S.  W.  606. 

[I]  The  Instruction  on  contributory  negli- 
gence is  qualified  by  the  following  language: 

"Unless  you  believe  further  from  the  evidence 
that  after  the  said  motorman  saw,  or  by  the 
exercise  of  ordineu^  care  could  have  seen,  the 
peril  of  the  plainti^,  if  he  so  saw  or  could  have 
seen  such  peril,  he  failed  to  use  ordinary  care 
to  prevent  injurlni;  him  and  by  reason  of  such 
failnie  the  plaintiff  was  injured,  yon  wiU  in  that 
event  find  lor  the  plaintiff." 


It  is  insisted  that  In  lieu  of  tbe  above  the 
court  should  have  used  the  following  lan- 
guage: 

"Unless  yon  believe  further  from  the  evidence 
that  the  motorman  saw,  or  by  the  exercise  of 
ordinary  care  should  liave  seen,  the  peril  of 
the  plaintiff  in  time  to  have  prevented  the  injury 
by  the  exercise  of  ordinary  care,  and  that  the 
motorman  after  such  time  failed  to  use  ordinary 
care  to  prevent  injuring  plaintiff,  and  by  reason 
of  such  failure  the  plaintiff  was  injured,"  etc 

It  Is  suggested  that  under  the  qualification 
given  by  the  court  the  Jury  could  find  for 
the  plaintiff  upon  the  ground  merely  that 
after  the  motorman  discovered  the  plaintiff's 
peril  he  failed  to  use  ordinary  care  to  avoid 
Injuring  him,  even  though  by  the  use  of  such 
ordinary  care  tbe  injury  could  not  have 
been  prevented.  We  regard  this  criticism 
as  more  technical  than  substantial.  By  the 
qualification  complained  of  the  Jury  were 
plainly  told  that,  unless  they  believed  from 
the  evidence  that  after  the  motorman  saw, 
or  by  the  exercise  of  ordinary  care  could  have 
seen,  the  peril  of  the  plaintiff,  he  failed  to 
use  ordtaiary  care  to  prevent  injuring  him, 
and  by  reason  of  such  failure  tbe  plaintiff 
was  injured,  they  should  find  for  the  plain- 
tiff. Considering  the  Instruction  as  a  whole, 
the  Jury  had  the  right  to  conclude  that  there 
was  no  failure  to  use  ordinary  care  to  pre- 
vent Injuring  the  plaintiff,  if,  as  a  matter  of 
fact,  such  care  would  not  have  prevented 
the  injury.  We  are  therefore  of  the  opinion 
that  the  failure  to  Insert  In  the  instruction 
the  words  "in  time  to  have  prevented  the  In- 
Jury  by  the  exercise  of  ordinary  care"  was 
not  prejudicial  under  the  facts  of  this  case. 
For  the  same  reason  we  hold  that  a  similar 
qualification  of  Instruction  No.  8,  bearing  on 
the  question  of  intoxication  and  contributory 
negligence,  was  not  prejudicial. 
[7]  Instruction  No.  4  is  as  follows: 
"If  the  jury  believe  from  the  evidence  that 
plaintiff  was  upon,  or  about  to  go  upon,  defend- 
ant's track  at  a  time  when  defendant's  car  was 
so  close  that  same  could  not  be  stopped  or  check- 
ed by  the  motorman  in  charge  thereof,  by  the 
exercise  of  ordinary  care  in  tbe  use  of  the  means 
at  his  command,  in  time  to  avoid  striking  plain- 
tiff, then  the  law  is  for  the  defendant,  and  the 
jury  will  so  find,  unless  his  failure  to  so  stop 
or  check  said  car  was  prevented  by  the  exces- 
sive and  unreasonable  rate  of  speed  at  which 
said  car  was  then  running,  if  it  was  so  run- 
ning." 

This  iDstruction  is  assailed  because  of  the 
qualification,  "unless  his  failure  to  so  stop 
or  check  said  car  was  prevented  by  the  ex- 
cessive and  unreasonable  rate  of  speed  at 
which  said  car  was  then  running."  The  lan- 
guage complained  of  accords  with  tbe  well- 
settled  rule  In  this  state  that  in  order  to  ex- 
cuse a  street  car  company  on  the  ground  that 
the  person  Injured  came  on  the  track  so  close 
to  the  car  that  the  motorman,  by  the  ex- 
ercise of  ordinary  care,  could  not  have  stop- 
ped it  in  time  to  prevent  the  injury,  the  car 
must  have  been  operated  at  a  reasonable 
rate  of  speed.  Hymarsh's  Adm'r  v.  Paducab 
Traction  Company,  150  Ky.  109,  150  S.  W. 
9;  Netter's  Adm'r  v.  Louisville  Railway  Corn- 
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pany,  134  Ky.  678,  121  S.  W.  636;  I^onlsTlUe 
Railway  Go.  ▼.  Gaar,  112  S.  W.  1180;  LonlB- 
vllle  Railway  Co.  v.  Byers,  130  Ky.  437,  113 
S.  W.  463. 

Finding  in  the  record  no  error  prejndlcial 
to  the  substantial  rights  of  the  defendant, 
the  Judgment  Is  affirmed. 


LOUISVIIiLB  ft  N.  R.  00.  v.  SINCLAIR. 
(Court  of  Appeals  of  Kentucky.    Oct  18,  1916.) 

1.  Cabrixbs  «=9S20(1),  347(1)  —  Cabuaob  of 
Pabsenoebs  —  Injubies  —  Xeouoenck  and 

CONTBIBUTOBY  NeOLIQENCK— QUESTIONS  FOB 
JtJBT. 

In  a  railroad  passenger's  action  against  the 
road  for  injuries,  the  alleged  negligence  of  the 
road's  servants  and  the  alleged  contributoiy  neg- 
ligence of  the  passenger  held  issues  for  the  jury, 
under  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Sg  1315, 1817, 1846, 1363-1356, 1402; 
Dec.  Dig.  <8s>320(l),  347(1);  NegUgence.  Cent 
Dig.  (  301.] 

2.  Appeal  akd  Ebbob  €=31003  —  Review  — 
Vebdict  Against  Evidence. 

The  Supreme  Court  will  not  reverse  a  judg- 
ment on  the  ground  that  the  verdict  is  not  sus- 
tained by  a  sufficiency  of  evidence  unless  the  ver- 
dict is  palpably  or  flagrantly  against  the  weight 
of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Etror,  Cent  Dig.  |{  3938-3943;  Dec.  Dig.  «=» 
1003.] 

8.  Evidence  €=9219(2)— Admission— Oondtjot 
—  Failubb  to  Divuloe  Nakbs  ov  Wit- 
nesses. 
In  a  railroad  passen^r's  action  for  injuries, 
where  plaintiff  was  permitted  to  prove  that  after 
she  had  been  injured  she  wrote  the  conductor  of 
the  train  and  the  general  counsel  of  the  road, 
stating  that  she  had  been  informed  that  the  con- 
ductor had  secured  the  names  of  all  passengers 
in  the  coach  at  the  time  of  the  acodent,  and 
requesting  them  to  commnnicate  such  names  to 
her^  as  she  was  unacquainted  with  any  of  them, 
copies  of  such  letters  and  the  statement  that 
they  were  sent  by  registered  mail,  and  the  re- 
ceipts, purporting  to  be  signed  by  the  addressees, 
were  improperly  admitted  in  evidence,  since  the 
silence  of  the  addressees,  when  asked  for  the 
information  sought  in  the  letters,  was  not  com- 
petent evidence  against  the  road  for  any  purpose 
touching  the  facta  of  the  occurrence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §S  763,  764 ;   Dec  Dig.  <S:»219(2).] 

4.  Evidence  €=>244(11)— Admissions. 

Declarations  of  the  conductor  of  a  railroad 
company  and  the  road's  general  counsel,  in  re- 
gard to  an  injury  to  a  passenger,  made  after  the 
happening  of  the  accident,  are  incompetent  as 
evidence  against  the  road  upon  trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  !§  926,  928;    Dec.  Dig.  «=244(ll).] 

6.  EJvidencb  <8=»123(10)— "Res  GE8T.ai"— Dbo- 

I.ARATI0N. 

In  a  railroad  passenger's  action  for  inju- 
ries, a  statement,  made  to  the  train's  conductor 
by  one  of  the  persons  in  the  coach,  that  a  cou- 
pling "made  a  right  smart  little  thump,"  was 
Inadmissible  as  part  of  the  "res  gestffi,"  the 
things  done  when  the  main  transaction  in  con- 
troversy occurs,  and  contemporaneous  with  its 
doing,  since  a  declaration,  to  be  admissible  as 
substantive  evidence  as  part  of  the  res  gests, 
must  be  made  by  one  of  the  actors  in  the  trans- 


action, and  the  declarations  of  thM  persons  and 
bystanders  are  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent  Dig.  S  364;  Dec.  Dig.  «=»123(10). 

For  other  definitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Res  Gestn.] 

6.  Appeal  and  Ebbob  <s=9882(12)  —  Ikvuxd 
Ebbob. 

Appellant  cannot  complain  of  an  Instmctioii 
given  upon  its  own  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3602;  Dec.  Dig.  ®=38S2(12).] 

7.  Tbial  €=>252(20)— iHSTBDCnoNS— Appuca- 

BILITT  —  DaHAGES  —  PEBSONAL  IHJUBIES  — 

Pebmanent  Injdby. 
In  an  action  for  injuries  to  a  passenger, 
where  the  petition  alleged  that  plaintiS's  injniy 
was  permanent,  and  the  evidence  showed  that 
before  her  injury  she  had  beey  able  to  do,  and 
had  done,  all  the  work  necessary  in  keeping  her 
house,  and  that  since  the  injury  she  had  been 
unable  to  do  so,  an  instruction  permittiiig  the 
recovery  of  damages  for  permanent  reduction  ot 
her  power  to  earn  money  was  proper,  though  the 
petition  did  not  seek  damages  for  impairment  of 
power  to  earn,  and  the  evidence  failed  to  show 

glaintiff  had  ever  earned  money ;   the  permanent 
npairment  of  power  to  earn  being  a  necessary 
incident  to  a  permanent  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  610;   Dec  Dig.  «s»25i2(20).] 

Appeal  from  Circuit  Court,  Soott  Coonty. 

Action  by  Fannie  Sinclair  against  the  Lioa- 
isvllle  ft  Nashville  Railroad  Company.  From 
a  Judgment  for  plaintUC,  defendant  appeals 
Judgment  reversed,  and  cause  remanded. 

• 

Benjamin  D.  Warfleld,  of  Loulsvine,  Bm- 
mett  M.  Dickson,  of  Paris,  and  Bradley  ft 
Bradley,  of  Georgetown,  for  appellant 
James  F.  Askew  and  Llewellyn  F.  Sinclair, 
both  of  Georgetown,  for  appellee. 

HURT,  J.    On  the  2d  day  of  June,  1914, 

the  appellee,  Mrs.  Fannie  Sinclair,  who  Is  a 
married  woman  and  at  t]^at  time  a  resident 
of  Georgetown,  purchased  a  ticket  from  the 
appellant,  Louisville  &  Nashville  Railroad 
Company,  which  entitled  her  to  ride  as  a 
passenger  upon  its  train  and  over  its  Une  of 
railroad  from  Frankfort,  Ky.,  to  Nashville. 
Tenn.  In  company  with  her  sister-in-law, 
Mrs.  Llewellyn  Sinclair,  she  came  from  her 
home  at  Georgetown  to  Frankfort,  on  the 
morning  of  June  2d,  over  the  Frankfort  & 
Cincinnati  Railroad,  and  arrived  at  Frank- 
fort at  9:56  a.  m.  on  that  morning.  At  that 
time  It  seems  there  was  an  arrangement  by 
which  a  passenger  coach  was  upon  each  day 
brought  from  Richmond,  Ky.,  to  Frankfort 
over  the  line  of  the  Louisville  ft  Atlantic 
Railroad.  At  the  latter  place  It  was  detached 
from  the  train  which  brought  it  from  Rich- 
mond and  was  placed  upon  a  track  in  appel- 
lant's yards.  When  the  regular  train  of  ap- 
pellant from  Lexington  arrived  at  Frankfort, 
it  would  pass  this  detached  coach  and.  after 
passing  through  one  or  more  switches,  would 
get  upon  the  same  track  upon  which  the  de- 
tached coach  stood,  when  it  would  back  to 
and  couple  onto  the  detached  coach  and  carry 
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It  as  a  part  of  its  train  to  LoolsTille.  Only  a 
few  minutes  Interreaed  between  the  arrival 
of  tbe  coach  from  Blchmond  and  the  arrival 
of  the  Frankfort  &  Cincinnati  train  from 
Georgetown  and  appellant's  regular  south- 
bound train  from  Lexington.  On  the  morn- 
ing In  question,  the  coach  which  was  brought 
over  the  Louisville  &  Atlantic  Railroad  from 
Blchmond  was  placed  upon  a  track  In  appel- 
lant's yards,  at  a  point  a  short  distance  to 
tbe  east  of  appellant's  depot,  at  Frankfort, 
and  between  it  and  the  tunnel  through  which 
appellant's  train  from  Lexington  arrived  at 
Frankfort.  The  train  from  Richmond  ar- 
lived  at  Frankfort  prior  to  the  arrival  of  the 
train  from  Georgetown,  and  the  coach,  to  be 
attached  to  appellant's  train  from  Lexington, 
bad  been  detached  and  placed  In  positloa 
upon  the  tr&ck  for  some  minutes  before  the 
arrival  of  the  train  from  Georgetown.  When 
the  latter  train  arrived  at  Frankfort,  the  ap- 
pellee and  her  sister-in-law  came  out  of  it 
and  went  into  the  waiting  room  of  appellant 
In  the  depot,  but  immediately  approached  the 
ticket  agent  of  appellant  in  his  office  in  the 
depot  and  requested  information  as  to  the 
train  which  they  would  take  to  continue 
their  Journey  to  Nashville,  over  the  appel- 
lant's road.  The  ticket  agent  pointed  out  to 
them  tbe  coach  standing  upon  the  track,  told 
them  that  was  the  coach  in  which  they 
would  ride,  and  directed  them  to  get  Into  it. 
The  evidence  Is  contradictory  as  to  whether 
the  train  from  liCxlngton  had  then  arrived  la 
the  Frankfort  yards.  The  appellee  and  her 
companion,  however,  immediately  proceeded 
to  tbe  coach  as  directed  and  entered  it  from 
tbe  end,  which  was  to  the  west.  At  the  time 
of  tbeir  entering  into  the  train,  several  pas- 
sengers were  in  the  coach  and  were  sitting 
upon  the  seats  near  to  the  door  to  Its  western 
end. 

The  appellee  claims:  That  she  and  her 
companion  immediately  upon  entering  the 
coach  proceeded  to  select  a  seat  near  the 
middle  of  the  ooach  and  went  immediately 
to  it,  wherein  they  both  proposed  to  be  seat- 
ed. Appellee  was  walking  in  front,  and, 
when  she  arrived  at  the  seat,  she  stepped 
aside  to  permit  her  sister-in-law  to  enter 
flrst,  as  the  sister-in-law  desired  to  sit  against 
the  window.  Her  sister-in-law  at  once  en- 
tered between  the  seats  and  sat  down  upon 
the  seat  at  the  end  against  the  window.  Ap- 
pellee was  proceeding  to  sit  down  upon  the 
end  of  the  seat  next  to  the  aisle  in  the  coach, 
but,  before  she  bad  a  reasonable  opportunity 
in  which  to  sit  down,  the  train  of  appellant, 
wbicb  had  arrived  from  Lexington  and  which 
ctmsisted  of  an  engine  and  four  or  five  cars, 
backed  against  tbe  coach  in  which  she  was 
for  tbe  purpose  of  attaching  it  to  the  train. 
That  tbe  trainmen  handling  appellant's  train 
carelessly  and  negligently  backed  the  train 
against  the  coach  with  great,  unusual,  and 
nnnecessary  force.  That  tbe  coupling  was 
made  with  such  unusual  and  unnecessary 
foTM  tbat  the  oidUsion  between  the  train  and 


the  coach  was  so  unnecessarily  and  nnusnal- 
ly  violent  that  she  was  thereby  thrown  to  the 
floor  of  the  car,  headlong,  and  with  such 
force  that  the  contact  brbke  one  of  her  hips, 
and  she  was  unable  to  arise  without  assist- 
ance. She  was  unable  to  continue  her  Jour- 
ney, and,  after  a  short  space  of  time,  she  was 
Ufted  up  by  two  of  the  passengers  in  tbe 
coach  and  was  borne  by  them  into  the  depot, 
from  which  place  she  was  carried  to  a  hos- 
pital, where  she  was  confined  for  five  weeks. 
She  was  then  taken  to  her  home,  and  from 
thence  to  Lexington,  where  she  remained  in 
a  hospital  for  five  or  six  weeks.  That  she 
was  caused  to  endure  much  mental  and 
physical  pain  and  suffering  by  her  injuries. 
That,  when  the  fracture  of  her  hip  healed, 
one  of  her  limbs  were  shorter  by  an  inch  to 
an  inch  and  three  quarters  than  the  other. 
That  she  was  caused  by  the  Injury  to  be  a 
permanent  cripple  and  compelled  to  use 
crutches  at  all  times  in  walking.  That  her 
injury  was  permanent,  and  since  she  had 
received  It  she  had  been  unable  to  perform 
the  work  of  housekeeping,  which  she  had 
theretofore  done.  To  recover  damages  for 
the  injuries  sustained,  she  instituted  tbls  ac- 
tion. 

The  appellant's  answer  consisted  of  a  trav- 
erse of  the  averments  of  the  petition  and 
amended  petition  and  a  plea  of  contributory 
negligence  upon  the  part  of  appellee,  without 
Which  it  was  alleged  that  the  Injuries  re- 
ceived by  appellee  would  not  have  been  sus- 
tained. The  alleged  contributory  negligence 
was  denied  by  a  reply.  The  contention  of 
appellant  was  that  the  coupling  of  cars  was 
one  of  usual  character  and  was  made  with- 
out unnecessary  or  unusual  force  or  violence ; 
tbat  appellee  bad  contributed  to  her  Injury 
by  negligently  standing  in  the  car  and  failing 
to  secure  a  seat  before  the  coupling  of  the 
train  and  coach  was  attempted ;  that  no  more 
force  was  used  in  making  the  coupling  than 
was  usual  and  necessary  for  the  purpose; 
that  the  servants  of.  appellant  were  in  no 
wise  negligent ;  and,  that  appellee's  injuries 
would  not  have  been  sustained  but  for  her 
own  negligence.  Quite  a  number  of  witnesses 
gave  testimony  upon  the  issues,  and  their 
evidence  was  exceedingly  conflicting.  A  trial 
of  the  action  before  the  court  and  Jury  re- 
sulted in  a  -verdict  of  the  Jury  for  the  ap- 
pellee, by  which  the  damages  which  appellee 
had  suffered  was  flxed  at  the  sum  of  $8,000,^ 
and  a  Judgment  of  the  court  was  rendered  in 
accordance  with  the  verdict  of  tbe  Jury. 
The  appellant's  motion  for  a  new  trial  was 
overruled,  and  hence  this  appeal. 

The  grounds  for  a  new  trial  embrace  many 
things,  but  the  briefs  for  appellant  only  make 
mention  of  tbe  following  grounds,  and  r^ 
upon  them,  only,  for  a  reversal  of  the  Judg- 
ment, vlss.:  (1)  The  appellant  was  not  guilty 
of  any  negligence,  and  a  verdict  for  It  ought 
to  have  been  directed  at  the  close  of  the 
evidence  for  appellee.  (2)  The  appellee  was 
contributorlly  negligaat,  as  a  matter  of  law. 
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and  for  that  reason  a  verdict  ought  to  have 
been  directed  for  appellant.  (3)  Tbe  verdict 
is  not  sustained  by  a  sufficiency  of  evidence. 
t4)  The  court  erred  In  the  admission  of  in- 
competent evidence  for  appellee.  (5)  The 
damages  are  grossly  excessive,  due  to  passion 
and  prejudice  on  the  part  of  the  Jury.  (6) 
The  court  erred  In  Instructing  the  Jury  as  to 
the  measure  of  damages. 

[1]  As  the  case  will  have  to  undergo  an- 
other trial  for  reasons  hereafter  stated,  a 
particular  statement  or  discussion  of  the  evi- 
dence will  not  be  made;  but,  as  to  the  first 
and  second  grounds  above  stated,  suffice  it 
to  say  tl\at  evidence  was  heard,  which  tend- 
ed strongly  to  prove  that  the  coupling  of 
the  train  to  the  coach  was  made  with  unusual 
and  unnecessary  force,  and,  also,  that  the 
coupling  was  gently  made,  and  with  only  such 
force  as  was  usual  and  necessary  for  such 
purpose.  There  was  evidence  which  tended 
to  prove  that  appellee,  without  any  apparent 
reason  for  so  doing,  and  with  knowledge  that 
the  time  of  the  coupling  was  imminent,  re- 
mained standing  in  the  car  and  had  ample 
time  before  the  coupling  was  made  to  have 
secured  a  seat,  and  thus  to  have  escaped 
any  injury,  and  that  her  fall  to  the  floor 
of  the  car  was  caused  by  the  usual  and  nec- 
essary force  of  a  usual  coupling;  while,* 
upon  the  other  hand,  there  was  testimony 
which  tended  to  prove  that  appellee  was  un- 
aware of  the  approach  of  the  train  to  the 
coach,  and  that  she  had  not  a  reasonable 
time  after  entering  the  coach  to  secure  a  seat 
before  the  coupling  was  made  and  she  was 
thrown  to  the  floor,  that  she  proceeded  about 
securing  a  seat  immediately  upon  entering 
the  car,  and  was  guilty  of  notliing  which 
could  be  attributed  to  her  as  negligence 
before  the  injury  was  received  by  her.  Un- 
der the  evidence,  the  alleged  negligence  of  the 
servants  of  appellant,  as  well  as  the  alleged 
contributory  negligence  of  the  appellee,  were 
issues  which  should  have  been  submitted  to 
and  determined  by  the  Jury,  under  proper  in- 
structions. The  court  was  not  in  error  in 
refusing  to  peremptorily  direct  a  verdict 
for  appellant  either  at  the  close  of  the 
evidence  for  appellee  or  at  the  close  of  all 
the  evidence. 

[2]  (b)  The  circuit  court  did  not  err  in  re- 
fusing a  new  trial  upon  the  gronnd  that  the 
verdict  is  not  sustained  by  a  sufficiency  of 
evidence.  This  court  has  so  often  held  that 
it  will  not  reverse  a  Judgment  upon  that 
gronnd,  unless  the  verdict  is  palpably  or 
flagrantly  against  the  weight  of  the  evidence, 
that  it  is  unnecessary  to  discuss  the  evidence 
or  to  cite  authorities  In  support  of  the  rule. 

[3, 4]  (c,  1)  The  appellee,  during  the  course 
of  introducing  her  evidence  upon  the  trial, 
was  permitted  to  prove,  over  the  objection 
of  the  appellant,  that,  after  she  had  received 
the  injury  complained  of,  she  addressed  let- 
ters, one  to  the  conductor  of  the  train  and 
the  other  to  H.  L<.  Stone,  the  general  counsel 
of  appellant,  in  wUch  she  stated  that  she  had 


been  informed  that  the  conductor  bad  secnr- 
ed  the  names  of  all  the  passengers  who  were 
in  the  coach  at  the  time  she  sustained  the  in- 
jury, and  requesting  them  to  communicate 
the  names  of  such  persons  to  her,  as  she  was 
unacquainted  with  any  of  them.  Copies  of 
these  letters  were  permitted  to  be  read,  and 
the  statement  made  that  the  letters  were 
sent  by  registered  mail,  and  the  receipts  pur- 
porting to  be  signed  by  the  conductor  and 
Stone  were,  also,  read.  Upon  what  theory 
these  letters  or  any  statement  in  regard  to 
them  could  throw  any  light  upon  the  issues 
to  be  decided  it  is  impossible  to  see.  The  ap- 
pellee undoubtedly  had  the  right  to  write  and 
send  the  letters,  but  the  ones  to  whom  they 
were  addressed  were  witliin  their  rights  if 
they  declined  to  answer  or  to  communicate 
the  information  desired.  They  were  agents 
of  appellant,  and  their  declarations  in  re- 
gard to  the  occurrence  in  which  appellee  was 
injured,  made  after  its  happening,  would  not 
have  been  competent  as  evidence  against  ap- 
pellant upon  the  trial.  Tlielr  silence  when  a 
request  was  made  for  information  sought  in 
the  letters  could  not  be  competent  evldencer 
against  appellant  for  any  purpose  touching 
the  facts  of  the  occurrence.  It  does  not  even 
appear  whether  an  answer  was  received  to 
the  communication  which  was  addressed  to 
Stone.  The  conductor  denied  the  receipt  of 
the  letter  addressed  to  him.  An  action  at 
law  must  be  tried  upon  the  evidence  which  is 
before  the  court,  and  not  upon  surmises  of 
what  might  be  proven  by  other  witnesses, 
who  are  not  before  the  court  and  of  whose 
existence  there  can  be  only  a  suspicion.  The 
Introduction  of  the  letters  and  the  state- 
ments In  regard  to  them  could  not  support 
any  contention  of  the  appellee,  as  to  the  facts 
of  the  occurrence,  when  her  Injury  was  re- 
ceived, and  could  have  but  one  efTect  The 
effect  of  their  Introduction  necessarily  had 
was  to  convey  to  the  minds  of  the  Jurors 
the  idea  that  there  were  possibly  witnesses, 
who,  if  present,  would  corroborate  the  testi- 
mony of  the  witnesses  for  appellee,  and  in- 
duce tbem  to  make  a  verdict,  not  upon  the 
evidence  before  them,  but  upon  what  some 
others  would  testify,  whom  they  might  sur- 
mise existed,  and  the  further  effect  to  arouse 
the  prejudice  of  the  Jurors  upon  the  Idea 
that  something  was  being  concealed  from 
them,  to  the  prejudice  of  the  appellee. 

[5]  (2)  William  Smith,  a  witness  for  ap- 
pellee, was  permitted  to  testify,  over  the  ob- 
jection of  the  appellant,  that  a  short  time 
after  appellee  had  been  carried  out  of  the 
coach,  the  conductor  of  the  train  came  in  and 
engaged  in  a  conversation  with  the  persons 
in  the  coach,  during  which  he  propounded  the 
question:  "Do  you  think  that  car  could  have 
knocked  her  down?  I  don't  see  how  It 
could."  And  that  some  one  in  the  car,  in 
response  to  the  question  and  statement  of 
the  conductor,  said,  "I  thought  it  made  a 
right  smart  little  thump."  This  declaration 
could  not,  as  a  matter  of  course,  be  compe- 
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tent  as  eyidence,  unless  It  was  a  part  of  the 
res  gestse,  and  from  the  fact  that  Smith  was 
called  upon  to  give  his  opinion  as  to  how  long 
It  was  after  appellee  was  borne  from  the  car 
when  this  conversation  occurred,  and  stated 
that  It  was  about  1%  minutes,  we  presume 
that  the  trial  court  allowed  It  to  be  proven 
in  the  evidence  upon  the  theory  that  It  was 
a  part  of  the  res  gesta;  and  Illustrated  how 
the  Injury  was  Incurred  by  appellee.  It  is 
often  a  matter  of  extreme  difficulty  to  de- 
termine whether  a  declaration  or  act  Is  or 
la  not  a  part  of  the  res  gestae.  The  "res 
gestae"  are,  broadly  speaking,  the  things  done 
when  the  main  transaction  in  controversy  oc- 
curs, and  contemporaneous  with  Its  doing. 
The  circumstances  of  each  transaction,  how- 
ever, being  different,  the  courts  must  necessa- 
rily adjudge  whether  a  thing  is  a  part  of  the 
res  gestve  upon  the  facts  and  circumstances  of 
the  particular  case  under  consideration.  A 
rule  of  general  application,  which  prevails  In 
this  state  and  which  governs  the  admissibility 
of  declarations  as  res  gestae,  is  that  the  dec- 
laration to  be  admissible  as  substantive  evi- 
dence as  a  part  of  the  res  gestae  must  be  made 
by  one  of  the  actors  in  the  transaction,  and 
the  declarations  of  third  persons  and  bystand- 
ers are  not  admissible  as  a  part  of  the  res 
gestse.  True,  the  courts  have  held  that,  where 
an  Individual  Is  maintaining  a  suit  for  dam- 
ages received  from  leaping  from  trains  to 
avoid  the  dangers  of  collision  with  another 
train  or  other  danger,  it  is  competent  to 
prove  the  cries  and  exclamations  of  other 
passengers  to  show  the  reasonable  expecta- 
tion of  danger  from  remaining  on  the  train, 
as  bearing  upon  his  exercise  of  prudence  In 
Jumping  from  the  train,  but  what  the  other 
passengers,  under  circumstances  of  this  kind, 
say,  is  irrelevant.  L.  &  N.  B.  E.  Co.  v. 
Carothers,  65  S.  W.  833 ;  L.  &  N.  R.  R.  Co. 
T.  Simpson,  111  Ky.  754,  84  S.  W.  783.  It 
was  held  In  Louisville  &  Cincinnati  Packet 
Company  v.  Samuels,  59  S.  W.  3,  22  Ky. 
Law  Rep.  979,  where  the  suit  was  to  recover 
damages  for  personal  injuries  on  account  of 
the  breaking  of  a  plank  which  Samuels  was 
directed  to  walk  upon,  and  Just  before  the 
plank  broke,  a  third  party  cried  out  to  "look 
out,  that  the  plank  was  cracked,"  that  this 
exclamation  of  a  third  party  was  not  admis- 
rible  as  evidence.  The  riile  which  excludes 
the  declarations  and  exclamations  of  third 
parties  as  part  of  the  res  gestse  applies  In 
criminal  tnrosecutlons,  as  was  held  in  Kaelln 
v.  Com.,  84  Ky.  354,  1  S.  W.  694,  and  Brad- 
flhaw  V.  Com.,  10  Bush,  576.  Hence  the 
statement  proven  to  have  been  made  by  one 
of  the  persons  In  the  coach  by  Smith,  to 
the  effect  that  the  coupling  "made  a  right 
smart  little  thump,"  was  Inadmissible  as 
evidence  In  this  case  and  was  merely  hear^ 
say. 

[I,  7]  (d)  With  regard  to  the  Instructions 
to  the  Jury,  the  appellant  In  Its  briefs  com- 
plains only  of  Instruction  No.  2  and  instmc- 
tion  A.    Inatmctlon  A  was  the  Instruction 


given  upon  contributory  negligence,  and  was 
given  upon  the  motion  of  appellant,  and 
hence  it  cannot  complain  of  It  The  criticism 
made  of  instruction  No.  2  Is  that  It  permits 
the  recovery  by  appellee  of  damages  on  ac- 
count of  the  permanent  reduction  of  her  jww- 
er  to  earn  money,  when  the  petition  does  not 
seek  damages  for  this  impairment  of  her 
power  to  earn  money,  and  the  evidence  falls 
to  show  that  appellee  is  an  earner  of  money, 
or  ever  did  earn  any  money.  The  petition, 
however,  does  allege  that  her  injury  is  a  per- 
manent one,  and  the  evidence  shows  that  pre- 
vious to  her  injury  she  was  able  to  and  did 
all  the  work  necessary  in  keeping  her  house, 
and  that  since  the  Injury  she  had  been  un- 
able to  do  such  work  and  had  been  compelled 
to  abandon  housekeeping  on  that  account. 
The  averment  that  her  injury  Is  permanent 
and  supported  by  evidence  to  that  effect  is 
sufficient  to  authorize  an  instructlcoi,  which 
Axes  the  permanent  reduction  of  her  power 
to  earn  money  as  the  test  to  be  applied  by 
the  Jury  in  assessing  the  damages  for  a  per- 
manent injury.  The  permanent  impairment 
of  the  power  to  earn  money  la  an  incident  to 
a  permanent  injury,  and  is  necessarily  such. 
L.  *  N.  R.  R.  Co.  V.  Grassman,  147  Ky.  623, 
144  S.  W.  748 ;  Cumberland  Tel.  &  TeL  Co. 
V.  Overfield,  127  Ky.  648,  106  S.  W.  ^; 
MaysvIUe  &  Big  Sandy  R.  R.  Co.  v.  Willis, 
104  S.  W.  1016,  31  Ky.  Law  Rep.  1249.  The 
contention  that  a  recovery  for  the  permanent 
reduction  of  power  to  earn  money  should  not 
have  been  permitted,  because  the  evidence 
failed  to  show  that  appellee  was  an  earner  of 
money  or  bad  ever  earned  any  money,  is 
unsound.  The  evidence  tends  to  show  that 
before  she  sustained  the  Injury  complained 
of  she  had  the  power  to  earn  money.  She 
likewise  had  the  right  to  earn  money.  To 
destroy  her  power  to  earn  money  Is  to  de- 
prive her  of  that  jwwer  and  the  exercise  of 
the  right  to  earn  money.  In  South  Coving- 
ton &  Cincinnati  Ry.  Co.  v.  Bolt,  59  S.  W. 
26,  22  Ky.  Law  Rep.  906,  the  court  declared 
the  following  principle: 

"Our  opinion  is  that,  if  a  married  woman  is 
injured  by  the  negligent  act  of  another,  she  is  en- 
titled to  maintain  an  action  for  damages,  and  the 
same  criterion  of  recovery  exists  as  to  her  as 
to  a  man  or  a  single  woman."  Macon  v.  Padu- 
cah  St.  Ry.  Co.,  110  Ky.  680,  62  S.  W.  496,  23 
Ky.  Law  Rep.  46. 

Hence  the  criticism  of  the  instruction,  be- 
cause It  permits  a  recovery  for  the  perma- 
nent Impairment  of  the  power  to  earn  money, 
is  not  Justified. 

The  errors  above  mentioned  In  the  admis- 
sion of  incompetent  evidence.  In  our  opinion, 
were  prejudicial  to  the  substantial  rights  of 
appellant  and  necessitate  the  reversal  of  the 
Judgment  appealed  from.  Hence  It  Is  not 
necessary  to  discuss  the  complaint  that  the 
damages  allowed  were  excessive. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  proceedings  which  are  con- 
sistent with  this  opinion. 
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BWAIiD'S  HX'R  T.  OITT  OF  LOUISVIUiB). 

OOMMONWEAIiTH  t.  BWALD'S  EX'B. 
(Court  of  Appeals  of  Kentacky.  Oct  17,  1916.) 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

On  petition  for  rehearing.  Former  opin- 
ion afltoned,  and  judgment  below  reversed, 
with  directions  to  enter  judgment  In  conform- 
ity with  the  opinion. 

For  former  opinion,  see  168  Ky.  71,  181  S. 
W.  1095. 

Hodges  Se  James,  of  Eddyville,  and  Trabue, 
Doolan  Se  Cox,  of  Louisville,  for  appellant. 
Pendleton  Beckley,  G.  Cary  Tabb,  and  Stuart 
Chevalier,  all  of  Louisville,  for  appellee  City 
of  Louisville.  Gibson  &  Crawford,  of  Louia- 
Tllle,  for  appellee  Fidelity  &  Columbia  Trust 
Company. 

CABBOLL,  3.  In  response  to  the. petition 
for  rehearing  filed  by  counsel  for  .the  Ewald 
estate,  so  much  of  the  opinion  in  these  cases 
that  may  be  found  in  168  Ky.  71,  181  S.  W. 
1095,  as  recites  that  "the  judgment  in  each 
case  is  affirmed  by  a  divided  court,"  is  with- 
drawn, because  It  does  not  correctly  represent 
the  views  of  the  members  of  the  court  as  set 
out  in  the  opinion. 

On  a  reconsideration  of  the  cases  the  mem- 
bers of  the  court  adhere  to  the  conclusions 
ascribed  to  them  In  the  opinion,  and,  this 
being  so,  it  will  be  seen  that  Judges  Settle, 
Hurt,  Thomas,  and  Carroll  are  of  the  opin- 
ion that  the  money  sought  to  be  taxed  had  a 
situs  for  taxation  in  Lyon  county,  and  not 
in  the  city  of  LiOulsville,  at  the  assessing 
periods  in  1903,  1904,  and  1905,  and  that  all 
the  court  except  Judge  Thomas  are  of  the 
opinion  that  It  had  a  situs  for  taxation  in 
the  city  of  LouisvUle  at  the  assessing  periods 
In  1906  and  1907.  It  results  from  this  that 
so  much  of  the  judgment  as  holds  that  the 
money  had  a  situs  for  taxation  in  Louisville 
in  1904,  1905,  and  1906  must  be  reversed.  In 
other  resi>ects  the  judgment  is  affirmed,  as 
Lyon  county  is  not  seeking  In  these  cases  to 
tax  the  money  In  that  county  for  the  years 
1904,  1905,  and  1906. 

Wherefore  the  judgment  Is  reversed,  with 
directions  to  enter  a  judgment  in  conformity 
with  this  opinion. 


OAVIS  V.  ANDEBSON,  Sheriff. 

(Court  of  Appeals  of  Kentucky.    Oct  19,  1916.) 

1.  Schools  and  School  Distbiotb  i8=»103(1) 

—County  Boabd  op  Education— Powee  to 

Levy  Tax— Statute. 

Under  Ky.  St  §  4399,  subsec.  8,  relative  to 

the  powers  of  the  county  boards  of  education, 

it  is  the  duty  of  such  board  to  levy  a  tax  voted 

by  the  voters  of  a  consolidated  school  district 

to  erect  a  necessary  school  building  therein. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  240;  Dec.  Dig. 
«=»103(l).] 


2.   SCEOOU  AND   SCBOOI.  DiBTSIOTS  «=a83  — 

Consolidation— PowxB  ot  Oouittt  Boabd— 

Statutb. 
By  Ky.  St  |  4426a,  subsec.  17,  relative  to 
the  powers  of  county  boards  of  edncatiaii  to  con- 
solidate school  districts,  a  board  has  power  to 
consolidate  parts  of  school  subdistricts  into  a 
consolidated  school  district 

[EM.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  66;  Dec.  Dig.  «=> 

8.  Schools  and  Sohooi.  Distbiots  «=>103(2) 

— OONSOUDATZOIT-^IJETT  TO  BbbCT  BuiLDIRO 

— Beoobds. 
Becords  of  a  county  board  of  education,  with 
reference  to  an.  election  on  and  levy  of  a  tax  for 
erecting  a  schoolhouse  for  a  consolidated  school 
district  which  were  full  and  complete  and  show- 
ed that  every  step  necessaiy  to  the  proper  im- 
position of  the  tax  was  taken,  except  that  the 
notice  given  of  the  time  and  place  for  election 
did  not  appear,  its  absence  not  having  been  com- 
plained of  and  no  objection  made  to  its  form  or 
substance,  were  sufficient 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  CenC  Dig.  {{  114,  241;  Dec. 
Dig.  «=103(2).] 

Appeal  from  Circuit  Court,  Oldham 
County. 

Action  by  Fleet  Davis  against  T.  T.  Ander- 
son, Sheriff  of  Oldham  County.  From  so 
much  of  the  judgment  as  was  for  defendants, 
plaintiff  appeals.   Judgment  affirmed. 

Bobert  Crowe,  of  La  Grange,  for  appelant 
J.  Ballard  Clark,  of  La  Grange,  for  appellees 

SETTLE),  J.  February  12, 1916,  the  county 
board  of  education  of  Oldham  county,  by 
laying  <^  in  a  given  boundary  certain  terri- 
tory in  that  county,  created  what  is  known 
as  the  "Ballardsvllle  Consolidated  School 
District,"  and  at  the  same  time  ordered  an 
Section  to  be  held  in  the  district  on  March 
18,  1916,  for  the  purpose  of  taking  the  sense 
of  the  voters  of  iufii  district  on  the  proposi- 
tion of  imposing  a  tax  of  10  cents  on  eadi 
1100  of  taxable  property  in  the  district  for 
the  erection  of  a  schoolhouse  ther^n  and  a 
tax  of  10  cents  oa  each  $100  of  taxable  prop- 
erty for  the  traD«portation  of  pupils  in  the 
district  to  and  from  the  consolidated  school. 
I>ue  notice  of  the  time  and  place  of  the  hold- 
ing of  the  election  was  given,  and  on  Maitdi 
18,  1916,  the  election  was  held,  resulting  in 
104  votes  In  favor  of  the  imposition  of  each 
tax  and  71  votes  against  it,  the  majorltr  In 
favor  of  the  tax  being  33  votes.  On  March 
20,  1916,  the  county  board  of  educatlcm  met, 
canvassed  the  returns  of  the  election,  declaim 
ed  the  result  to  be  as  already  stated,  and 
duly  levied  the  tax  of  10  cents  for  the  erec- 
tion of  the  schoolhouse  in  the  BallardaiTlUe 
consolidated  school  district  and  also  the  10 
cents  for  the  transportation  of  pupils  of  the 
district  to  and  from  the  schocd,  all  ai  which 
was  certified  to  the  appellee,  T.  T.  Anderson, 
sheriff  of  Oldham  county,  for  the  purpose  of 
enabling  him  to  collect  the  tax  for  each  of 
the  purposes  Indicated,  as  required  by  law. 
August  31,  1916,  tills  action  was  brought  by 
the  appellant.  Fleet  Davis;  in  the  Oldham 
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drcDlt  court  against  tbe  appelleas,  sheriff, 
conhty  ■nperintfindent  of  s<dioolB,  and  county 
board  of  education  of  Oldbam  county,  seek- 
ing to  enjoin  them  from  levying  and  collect- 
ing the  tax  either  for  the  erection  of  the 
schoolhouse  or  transportation  of  pupUs  In  the 
Ballardsville  cons-oUdated  school  district,  up- 
on the  ground  that  the  election  by  which  the 
tax  was  voted  and  the  action  of  the  county 
board  of  education  In  levying  It  were  and  are 
Invalid.  The  questions  at  Issue  were  present- 
ed by  demurrer  filed  by  appellees  to  the  peti- 
tion, and  oa  the  hearing  the  court  adjudged 
that  the  tax  of  10  cents  levied  for  the  erection 
of  the  schoolhouse  In  the  district  was  valid, 
but  that  the  tax  of  10  cents  levied  for  the 
transi)ortatlou  of  pupils  of  the  district  should 
not  be  collected,  and  appellees  were  enjoined 
from  collecting  same.  From  so  much  of  the 
judgment  as  refused  to  enjoin  the  collection 
of  the  tax  for  the  building  of  the  schoolhouse, 
Davis  has  appealed. 

As  appellees  hare  not  taken  a  cross-appeal 
from  that  i>art  of  the  judgment  enjoining  the 
collection  of  the  transportation  tax,  the  only 
question  presented  to  us'  for  declslcHi  Is  as 
to  the  validity  of  the  tax  Imposed  for  the 
building  of  the  schoolhouse  in  the  district 
The  objections  urged  by  appellant  to  the.  tax 
are  as  follows:  (1)  Twelve  Illegal  votes  were 
cast  at  the  election  and  counted  in  favor  of 
the  tax ;  (2)  the  proposition  submitted  did  not 
conform  to  the  statute ;  (3)  the  county  board  of 
education  were  without  authority  to  levy  the 
tax;  (4)  the  consolidated  school  district  Is 
made  up  of  parts  of  contiguous  subdistricts, 
and  is  not  composed  of  a  consolidation  of 
whole  subdistricts ;  (5)  the  records  of  the  coun- 
ty board  of  education  with  reference  to  the 
election  and  levy  are  vague  and  indefinite.  Ob- 
jections 1  and  2  are  not  seriously  urged,  it  be- 
ing conceded  by  counsel  for  appellant  that 
the  questions  thereby  raised  were  decided 
adversely  to  his  contention  by  the  opiuion  in 
Olbson,  etc.,  v.  Anderson,  Sheriff,  170  Ky.  664, 
186  S.  W.  497.  Hence  we  are  relieved  of  the 
necessity  of  here  considering  these  objections. 

[1]  The  third  contention,  that  the  county 
board  of  education  were  without  authority  to 
levy  the  tax,  is  without  merit.  'Section  4390, 
Bubsec.  8,  Kentucky  Statutes,  empowers  the 
county  board  of  education  to  lay  off  a  bound- 
ary for  the  purpose  of  creating  a  consolidated 
school  district,  and  also  to  submit  to  the  vot- 
ers In  that  boundary  the  proposition  as  to 
whether  a  tax  shall  be  voted  by  and  collected 
of  the  district  for  the  purpose  of  erecting  a 
neces&tiry  school  building  therein,  and  while 
the  statute  appears  to  be  silent  as  to  Whose 
duty  It  Is  to  levy  this  tax,  we  think  it  dear 
that  such  duty  Is,  by  implication.  Imposed 
upon  and  vested  in  the  county  board  of  edu- 
cation. No  reason  Is  apparent  for  holding 
that  sudi  duty  rests  upon  the  fiscal  court  of 
the  county,  merely  because  tliat  body  is  au- 
thorised to  levy  taxes  for  various  other  pur- 
poses.   The  case  of  Gibson,  etc.,  v.  AnderGon, 


Sh»Iff,  supra.  Involved  the  validity  of  aa 
election  In  whldi  the  county  board  of  educa- 
tion levied  the  tax,  as  was  here  done,  whidb 
levy  was  upheld  by  the  opiniwi. 

[2]  Appellant's  fourth  objection  Is  also 
untenable.  If,  as  provided  by  section  4426a, 
subsec.  17,  Kentudcy  Statutes,  "the  county 
board  of  any  county  shaU  have  power  to  con- 
solidate •  •  •  any  two  or  more  contigu- 
ous school  subdistricts,  *  •  • "  the  power 
thus  conferred  manifestly  gives  the  board 
authority  to  consolidate  parts  of  subdistricts. 
Necessarily  the  whcde  includes  parts  of  the 
whole.  If  this  were  not  true,  the  whole  Idea 
and  theory  of  consolidation  would  be  Imprac- 
tical. 

[S]  Appellant's  fifth  and  final  contention, 
that  the  records  of  the  county  board  of  edu- 
cation with  reference  to  the  election  and 
levy  are  vague  and  indefinite,  is  not  sustain- 
ed by  our  inspection  of  the  records  them- 
selves, for  they  seem  to  be  full  and  complete, 
and  show  that  every  step  necessary  to  the 
proper  imjiosltlon  of  the  tax  was  token.  It 
should  here  be  remarked,  however,  that  the 
notice  given  of  the  time  and  place  for  hold- 
ing the  election  does  not  appear  in  the  record, 
but  as  its  absence  is  not  complained  of  by 
counsel  for  appellant  and  no  objection  Is 
made  to  its  form  or  substance,  we  will  not 
assume  that  It  was  in  any  particular  de- 
fective or  insuIQcient. 

It  is  not  alleged  In  the  petition  or  claimed 
In  the  brief  of  appellant's  counsel  that  the 
money  derived  from  the  tax  here  levied  has 
not  been,  or  will  not  be,  expended  by  the 
l>oard  of  education  for  the  purpose  for  which 
it  was  levied,  and,  the  record  (ailing  to  show 
that  any  step  necessary  to  the  valid  levying 
and  collecting  of  the  tax  was  omitted  by  the 
board  of  education,  no  reason  is  apparent  for 
disturbing  the  Judgment;  therefore  it  is 
affirmed. 


LOUISVILLE  &  N.  RX.  CO.  y.  HULETTE. 
(Court  of  Appeals  of  Kentucky.    Oct.  17,  1916.) 

1.  Ndw  Tbial  «s>102(3)— Nbwlx  Disco vxb-. 
ed  evidehoe— dlliobncb. 

,In  action  against  railroad  for  personal  in- 
jury, where  there  was  nothing  to  show  that  the 
defendant  could  have  discovered  the  testimony 
of  plaintiff's  former  physician  before  trial,  a 
motion  for  new  trial  tor  newly  discovered  evi- 
dence could  not  be  denied  for  want  of  diligence. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  }  212;    Dec.  Dig.  «=>102(3).] 

2.  New    Tbial   <&»108(1)— Gboumdb— Newlt 
Disco VBBED  Evidbhos— Coi(oi.ativx  Sivi- 

DENCK. 

Newly  discovered  evidence  which  is  purely 
cumulative  will  not  authorize  the  granting  of  a 
new  trial ;  but  newly  discovered  evidence 
which  is  not  altogether  cumulative  and  is  of  a 
decisive  nature,  and  such  aa  to  render  a  dif- 
ferent result  reasonably  certain,  and  which 
would  have  probably  affected  the  verdict,  if 
due  diligence  is  employed  in  its  discovery,  is 

I  ground  for  new  trial. 

I     [Ed.  Note.— For  other  cases,  see  New  Trial. 

lOent.  Dig.  §  226;   Dec.  Dig.  .«=>106(l).l 
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5.  New  '.TBiAt  *=>10B(-I)— NiiwtT  Dibcotes- 

KD  ESTIDKNCB— SXIXMT  Or  iNjmtT. 

In  an  action  for  personal  injair,  when 
plaintiff's  horse  became  frightened  and  ran 
away  because  of  the  alleged  negligence  of  serv- 
ants of  the  defendant  railroad  in  managing  a 
band  car  at  a  crossing,  where  there  was  no  tes- 
timony that  the  condition  of  plaintiff's  spine, 
known  as  Pott's  disease,  antedated  the  acci- 
dent, newly  discovered  evidence  that  he  had 
been  previously  treated  for  such  disease.  In 
view  of  the  fact  that  it  was  the  chief  injury  al- 
leged to.  be  sustained,  and  of  a  verdict  for  $5,- 
000,  was  of  such  decisive  nature  as  to  malce  it 
reasonably  certain  that  a  different  verdict  would 
have  been  reached,  and  ground  for  new  trial. 
[Eid.  Note.— For  other  cases,  *ee  New  Trial, 
Cent.  Dig.  {  227;  Dec.  Dig.  i8=>108(4).] 

4.   RiXLBOAOS      €=>305(1)      —      OPEBATIOIf      — 

Fbighteninq  Animaus— Liabiutt. 
A  railroad  has  the  right  to  operate  its  trains 
and  all  incidental  instrumentalities,  including 
band  cars,  in  the  usual  and  ordinary  way,  and 
if  animals  on  the  highway  are  frightened  there- 
by, no  liability  arises  from  any  resulting  inju- 
ries. 

[Eii.  Note.— For  other  cases,    see  Railroads, 
Cent  Dig.  J  968;   Dec.  Dig.  <8=»305a).] 

6.  Railboads  ®=>305(1)  —  Opebatiow  — 
FRionTEiriHa  Amiuals— Cabb  REqniBKD. 

Where  the  aemuits  of  a  railroad  know  of 
the  fright  of  an  animal,  they  should  refrain 
from  doing  any  nnusual  or  unnecessary  thing 
in  the  operation  of  a  hand  car,  etc.,  reasonably 
calculate  to  increase  its  fright,  and  cause  in- 
jury to  its  driver;  and,  if  they  violate  such 
du^  and  injury  follows,  the  railroad  is  liable. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  t  968;   Dec.  Dig.  <S=»305(1).] 

6.  Railboads  ®=»350(4)— Accident  at  Cross- 
ing— Question  tob  juby— Negligence. 

£2vidence  in  an  action  for  injury  by  being 
thrown  from  his  vehicle  when  his  horse  be- 
came frightened  and  ran  away  because  of  the 
alleged  negligence  of  servants  of  the  defendant 
railroad  in  starting  their  hand  car  with  an  nn- 
usual and  unnecessary  jerk,  producing  unusual 
and  unnecessary  noise,  held  to  make  the  defend- 
ant's negligence  in  that  respect  a  question  for 
the  jury. 

[Ed.  Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  i  1155;    Dec.  Dig.  «=>350(4).] 

7.  Tbial  «=>252(9)  —  Fbighteninq  Animals 
—Action— Inbtbuction  . 

Where  there  was  nothing  in -the  testimony 
to  show  that  any  obstruction  of  the  crossing  by 
the  hand  car  was  the  proximate  cause  of  the 
fright  of  plaintiff's  horse  and  the  resulting  in- 
jury, an  instruction  with  reference  to  the  ob- 
struction of  the  crossing  should  not  have  been 
given. 

[EJd.  Note.— For  other  cases,  see  THal,  Cent. 
Dig.  {  603;    Dec.  Dig.  «8=»262(9).] 

8.  Railboads  ©=>351(12)— Fbiohtenino  An- 
imals —  Contbibutobt  Negligence  —  In- 
btbuction. 

Where  the  defendant  contended  that  plain- 
tiff's injury  resulted  from  his  contributory  neg- 
ligence in  whipping  bis  horse  with  his  lines, 
causing  it  to  run  away,  and  where  there  was 
testimony  thereon,  the  instruction  on  contribu- 
tory negligence  should  have  embodied  in  con- 
crete form  the  acts  constituting  the  contribu- 
tory negligence  pleaded  and  supported  by  evi- 
dence. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  i  1204;   Dec.  Dig.  <8=>351(12).] 

Appeal     fiom     Circuit    Court,     Franklin 
County. 
Action  by  J.  I.  Hulette  against  the  Louis- 


vUle  Sc  Nashville  Railway  Company.  Jndg- 
ment  for  plaintiff,  and  defendant  api>eal8. 
Reversed,  with  directions  to  grant  a  new 
triaL 

Guy  H.  Briggs,  of  Frankfort,  and  Benj.  D. 
Warfleld,  of  Louisville,  for  appellant  Leslie 
W.  Morris  and  Hazelrigg  &  Hazelrigg,  all  of 
Frankfort,  for  appellee. 

THOMAS,  J.  Claiming  to  have  been  in- 
jured by  being  thrown  from  bis  vehicle, 
through  his  horse  becoming  frightened  and 
running  away,  because  of  the  negligence  o£ 
the  servants  of  appellee  (defendant)  in  man- 
aging and  operating  a  hand  car  at  Conway 
crossing  in  Franklin  county,  the  appellee 
(plaintiff)  brought  Uils  suit  to  recover  dam- 
ages for  bis  injuries,  and  obtained  a  verdict 
for  $5,000,  upon  which  Judgment  was  ren- 
dered, and  to  reverse  that  Judgment  this  ap- 
peal is  prosecuted. 

It  Is  alleged,  in  substance,  in  the  petition, 
that  as  plaintiff  approached  the  railroad 
track  upon  the  highway,  the  servants  of  the 
defendant  partially  blocked  the  crossing  with 
the  hand  car  which,  as  be  claims,  at  least 
slightly  frightened  his  horse,  but  that  he 
coaxed  him  by  the  car,  and  just  as  the  wheels 
of  bis  vehicle  were  between  the  rails  of  the 
track,  with  his  horse,  of  course,  beyond  the 
rails,  those  in  charge  of  the  hand  car  made 
a  sudden  and  unusual  start  or  Jerk  of  the  car 
so  as  to  produce  a  load  and  unusual  noise, 
which  caused  bis  horse  to  Innge,  and  in  the 
runaway  which  followed  he  was  thrown  from 
his  veiiirle  against  a  rock,  or  some  bard  sub- 
stance, whereby  he  sustained  the  injuries  of 
which  he  complains.  The  answer  is  a  tra- 
verse of  the  petition  and  a  plea  of  contribu* 
tory  negligence. 

Upon  the  trial  the  plaintiff  testified  in  sub- 
stance that  the  accident  occurred  somewhere 
between  7  and  7:30  a.  m.;  that  as  he  ap- 
proached the  railroad  track,  and  when  In 
about  48  yards  of  it,  he  saw  the  hand  car, 
which  was  at  that  time  on  the  ground,  near 
the  railroad  track,  and  that  It  was  picked 
up  by  the  servants  of  the  defendant  and  plac- 
ed upon  the  track,  with  the  handle  bars  ex- 
tending out  over  the  edge  of  the  highway  to 
something  near  the  middle  of  it;  that  about 
tbat  time  his  horse  threw  up  his  bead  and 
showed  indications  of  fright,  but  that  he 
concluded  he  conld  coax  him  by,  and  that  he 
did  proceed  to  do  so,  but  Just  as  his  horse 
cleared  the  far  rail,  and  while  his  vehicle 
was  between  the  rails — 

"the  hand  car  started  with  a  loud  jerk,  making 
a  great  deal  of  noise  from  some  tin  bnc^ets 
hanging  on  the  car,  and  some  cups  and  pails 
hanging  on  the  car,  and  the  horse  made  a 
sprin;;,  and  when  he  did  be  left  the  road  going 
toward  the  creek." 

He  says  in  his  cross-examination,  as  stat- 
ed, that  be  saw  the  location  of  the  hand  car 
on  the  track,  partially  on  the  highway  but, 
"I  thought  my  horse  might  frighten  a  little 
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bat  I  coold  ooaz  It  along  Jast  by  talking  to 
it,"  and  be  sbows  that  tlie  car  was  made  to 
start  by  pushing  It  or  shoring  it,  and  not  by 
working  of  the  lever.  Plaintiff's  testimony 
as  to  how  the  accident  occarred  is,  in  Its  es- 
sential particulars,  corroborated  by  his  son 
and  daughter,  who  were  riding  with  him  on 
that  occasion,  but  it  Is,  if  anything,  more 
clearly  shown  by  these  two  latter  witnesses 
that  the  plaintiff,  after  seeing  the  hand  car 
as  described  by  him,  and  after  his  horse  had 
shied,  continued  to  proceed  In  his  effort  to 
force  the  horse  past  the  car.  Many  witnesses 
testified  in  behalf  of  the  defendant,  to  the 
effect  that  the  car  was  never  off  of  the  track, 
except  while  being  turned  around;  their 
testimony  is  that  they  had  gone  to  that  point 
that  morning  to  bring  back  to  Frankfort  a 
Mr.  McCray,  who  was  supervisor  of  the  de- 
fendant, and  who  had  gone  up  there  for  the 
purpose  of  inspecting  and  receiving  some 
cross-ties;  that  they  did  not  have  on  the 
car  any  buckets,  cups,  or  utensils  of  any  kind, 
as  they  were  not  then  on  a  mission  of  work- 
ing on  the  track,  and  had  no  occasion  to  car- 
ry along  any  lunch;  that  their  intention  was 
to  immediately  return  with  the  sui)ervisor 
as  soon  as  he  was  ready  to  do  so;  that 
upon  arrival  at  the  crossing  they  immediate- 
ly proceeded  to  turn  the  car  around,  and 
about  that  time  the  plaintiff  approached  on 
the  highway,  and  that  the  hand  car  was  not 
occnpying  any  part  of  it,  but  that  the  plain- 
tiff's horse  slightly  shied  as  he  approached 
upon  the  track,  whereupon  plaintiff  made 
some  such  remark  as,  "Tou  fool,  you,  didn't 
you  ever  see  a  hand  car?"  and  then  commenc- 
ed to  strike  the  horse  with  the  lines  and  to 
Jerk  him,  and  thereby  caused  him  to  run 
away. 

As  to  the  injuries,  the  testimony  of  plain- 
tiff shows  that,  when  he  fell  he  struck  some 
part  of  his  shoulder,  and  for  a  very  short 
while  had  a  headache,  but  this  soon  passed 
away,  leaving  htm  with  severe  pains  In  his 
back;  that  a  couple  of  his  lower  ribs  were 
afterward  found  to  be  disconnected  from  the 
spine  and  are  now  what  the  doctors  describe 
as  "floating"  ribs.  It  was  shown  by  physi- 
cians who  testified  in  his  behalf,  and  is  ad- 
mitted, that  he  is  aflSlcted  with  curvature  of 
the  lower  spine,  known  by  the  profession  as 
Pott's  disease,  and  it  is  claimed  that  this  con- 
dition is  one  of  the  results  of  the  injury. 
Plaintiff  testified  that  be  was  never  so  aflUct- 
ed  before,  or  that  if  he  was,  he  did  not  know 
it,  and  he  produces  a  nonprofessional  witness 
who  claims  to  have  seen  him  In  an  undressed 
condition  before  the  accident,  and  that  he 
did  not  observe  any  snch  curvature  in  plain- 
tiff's spine.  A  physician,  who  testified  on  be- 
half of  the  plaintiff,  and  the  one  who  at- 
tended him  at  the  time,  upon  the  question  of 
the  curvature  of  the  spine  being  the  result 
of  the  accident,  said : 

"Well,  the  spine  is  braced  by  muscular  at- 
tachments to  the  ribs;  these  two  floating  ribs 
have  nrascular  attachments,  and  I9'  being  brok- 


en loose  on  one  side,  these  muscular  attach- 
ments on  the  other  side,  of  course,  will  tend  to 
pull  the  backbone  over  in  the  other  direction," 

Other  physicians  testified  in  behalf  of  the 
plaintiff  on  this  point  substantially  as  the 
one  from  whom  we  have  quoted;  while  on 
the  other  hand,  professional  witnesses  for 
defendant  gave  It  as  their  opinion  that  the 
curvature  of  the  spine  was  not  produced  by 
the  accident  It  seems  to  be  conceded  that 
the  plaintiff  and  his  family  are  possessed  of 
tubercular  characteristics,  and  it  is  shown 
that  with  such  persons  the  spinal  affliction 
of  which  be  complains  is  frequently  congeni- 
tal, and  the  physicians  introduced  by  the  de- 
fendant gave  It  as  their  opinion  that  this  was 
the  case  with  plaintiff.  However,  none  of 
them,  nor  any  physician  who  testified  for  -ei- 
ther party,  knew  positively  of  plaintlfTs 
condition,  In  this  respect,  prior  to  the  acci- 
dent 

The  motion  for  a  new  trial  was  filed  on  the 
19th  day  of  September,  1914,  and  before  it 
was  acted  upon,  and  on  the  30th  day  of  Sep- 
tember following,  the  motion  was  amended, 
whereby  newly  discovered  evidence  was  re- 
lied cm.  This  newly  discovered  evidence  is 
that  of  Dr.  O.  B.  Demarre,  who,  according  to 
his  affidavit,  and  ,that  of  defendant's  attor- 
ney, was  the  family  physician  of  the  plaintiff 
in  Franklin  county  from  1892  until  1908,  and 
that  he  frequently  examined  and  treated  the 
plaintiff,  who  during  all  that  time,  "was 
afflicted  with  what  is  known  as  Pott's  di- 
sease, and  as  a  result  thereof  had  a  well-de- 
fined posterior  lateral  curvature  of  the  spine 
at  the  lower  part  of  the  dorsal  region.  He 
says  that  the  said  Pott's  disease  is  of  a 
chronic  character,  and_  is  probably  tubercu- 
lar, as  that  is  a  characteristic  of  the  entire 
Bulette  family. 

[1]  It  is  shown  that  since  1913  Dr.  De- 
marre has  been  living  in  Montgomery  county, 
some  70  miles  or  more  from  Frankfort  the 
place  of  the  trial,  and  by  the  attorney  it  is 
shown  that  he  did  not  know  that  this  physi- 
cian had  ever  practiced  in  the  family  of  the 
plaintiff  until  after  the  trial;  that  the  in- 
formation was  then  furnished  to  him  by  a 
local  physician  under  a  promise  of  absolute 
secrecy.  There  is  absolutely  nothing  appear- 
ing in  the  record  to  show  any  way  or  manner 
by  which  the  defendant  or  its  attorneys 
<!buld  have  discovered  the  testimony  of  this 
physician  witness,  as  is  shown  by  the  latter's 
affidavit  that  he  did  not  communicate  his 
knowledge  of  the  facts  to  any  one  connected 
in  any  manner  whatever  with  the  railroad 
company.  There  is  therefore  no  reason  to 
insist  on  a  want  of  diligence  in  falling  to 
discover  this  witness  before  the  trial. 

[2]  The  question,  then,  is,  does  his  testi- 
mony bring  the  case  within  the  rule  of  this 
court  i)ermltthig  a  new  trial  for  newly  dis- 
covered evidence?  This  court  Is  reluctant 
to  grant  a  new  trial  upon  newly  discovered 
evidence,  adhering  to  the  rule  that  public 
interest  is  best  subserved  by  bringing  about 
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as  apeedy  trials  as  possible,  and  the  Ksnitamt 
termination  of  litigation.  To  this  end.  It  Is 
the  firmly  established  rille  that  newly  dis- 
covered evidence,  which  Is  purely  cumulative, 
will  not  authorize  the  granting  of  a  new 
trial.  But  this  policy  of  the  court  as  applied 
to  the  granting  of  new  trials,  should  not  be 
followed  at  the  expense  of  the  paramount 
purpose  of  all  trials,  which  Is  to  administer 
justice  between  the  parties;  and,  notwith- 
standing the  above  policy,  long  followed  by 
this  court,  the  qualifying  rule  has  been 
adopted  that  where  the  newly  discovered 
evidence  Is  not  altogether  cumulative,  and 
is  of  a  decisive  nature,  and  such  as  to  ren- 
der a  different  resnlt  reasonably  certain, 
and  most  probably  would  have  affected  the 
verdict  of  the  Jury,  if  due  diligence  is  shown 
In  dlscorering  and  producing  it,  a  new  trial 
will  be  granted.  Many  cases  from  this  court 
hold  to  the  rule  Just  stated,  the  latest  of 
which  are:  Anahutz  v.  Louisville  Railway 
Co.,  152  Ky.  741,  154  8.  W.  13,  45  L.  R.  A. 
(N.  S.)  87;  South  Ciovtogton  &  C.  St.  Ry.  Co. 
V.  Lee,  153  Ky.  621,  158  S.  W.  99;  Weaks  v. 
McDowell  Construction  Co.,  153  Ky.  691,  150 
S.  W.  127;  Goddard  v.  Latta,  152  Ky.  538, 
153  S.  W.  737;  &,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Cecil,  164  Ky.  377,  175  S.  W.  634,  and  au- 
thorities referred  to  in  these  cases. 

[S]  In  the  Ansbutz  Case  the  oondltlons 
were  very  similar  to  those  we  have  here.  It 
was  a  personal  injury  case.  The  plaintiff, 
a  lady,  upon  the  trial  was  found  to  be  afSict- 
ed  with  a  tumor,  which  she  claimed,  and  the 
evidence  tended  to  establish  It,  was  produced 
by  the  accident  It  necessarily  had  great 
weight  with  the  Jury  in  fixing  the  amount  of 
her  damages.  It  was  afterwards  demon- 
strated by  a  process  of  nature  that  the  sup- 
posed tumor  was  not  one  at  all,  but  some- 
thing entirely  different,  as  will  be  seen  by  a 
reference  to  the  case,  and  after  this  dis- 
covery was  made  a  petition  for  a  new  trial 
was  filed  in  the  court,  because  of  the  discov- 
ery of  this  new  evidence.  In  that  case  this 
newly  discovered  evidence,  as  to  the  cause  of 
the  supposed  tumor  was  as  muob  cumulative 
as  is  the  proffered  testimony  of  Dr.  Demarre 
in  the  instant  case,  and  while  the  newly  dis- 
covered testimony  in  that  ease  was  more  con- 
vincing than  that  of  Dr.  Demarre  in  this 
case,  still  that  question  goes  only  to  tlie  cred- 
ibility of  the  testimony,  and  not  to  its  admia> 
Sibil  ity.  As  we  have  seen  In  the  case  we  are 
considering,  there  was  at  least  no  profession- 
al testimony  that  the  condition  of  plaintiff's 
spine  antedated  the  accident,  and  to  this 
extent  the  newly  discovered  evidence  is  not 
purely  cumulative.  Indeed  it  is  not  insisted 
that  this  evidence  Is  of  the  cumulative  char- 
acter which,  would  prevent  the  granting  of  a 
new  trial  because  of  It,  the  chief  contention 
of  appellee  being  that  due  diligence  was  not 
shown  to  discover  this  testimony,  a  point 
which  we  have  already  considered.  When  we 
look  at  the  size  ot  the  verdict,  examine  the 


evidence^  and  find  that  tlie  diitf  Injury 
which  plaintiff  claims  to  have  smtalned  Is 
the  condition  of  hla  spine,  w«  ate  forced  to 
the  conclusion  that  the  evidence  of  Dr.  De- 
marre la  of  such  a  dedaive  nature  as  to  make 
it  reasonably  certain  that  a  different  verdict 
may  have  been  reached  by  the  Jury.  The 
rule  authorizing  a  new  trial  for  such  newly 
discovered  evidence,  to  which  we  have  ad- 
verted, is  well  stated  In  the  last  case  referred 
to,  when  this  conrt  says: 

"From  an  examination  of  all  these  eases  the 
role  is  to  be  deduced  that  where  the  newly  dis- 
covered evidence  is  of  such  conclusive  nature, 
or  even  of  such  decisive  or  preponderating 
character,  as  that  it  wonld,  with  reasonable  cer- 
tainty, have  changed  Uie  verdict,  or  materially 
reduce  the  recovery,  a  new  trial  should  be 
granted  if  it  is  satisfactorily  shoiv-Q  why  the 
same  was  not  discovered  and  produced  at  the 
trial." 

We  are  convinced  that  the  defendant 
brought  itself  within  the  rule  of  diligence  re- 
quired in  order  to  obtain  a  new  trial  for  new- 
ly discovered  evidence,  and  that  such  evi- 
dence would  be  reasonably  calculated  to  have 
produced  a  different  result,  and  that  the 
court  erred  In  falling  to  grant  It  a  new  trial 
upon  this  ground. 

[4]  In  view  of  the  fact  that  there  must  be 
a  n«w  trial,  it  is  necessary  that  we  consider 
the  objections  made  to  the  instructions  which 
the  court  gave  to  the  Jury.  It  is  insisted  that 
the  defendant  was  entitled  to  a  peremptory 
Instruction  In  Us  behalf,  but  we  are  unable  to 
agvee  with  this  contention.  The  law  Is  that 
a  railroad  company  has  a  right  to  operate  Its 
trains,  and  all  of  Its  instmmentaUtles  neces- 
sary to  the  conducting  of  its  business  as  a 
carrier  In  tiie  nsual  and  ordinary  way;  and, 
if  animals  on  the  highway  become  frightened 
by  the  movement  of  trains,  Indadtng  hand 
cars,  In  the  usual  and  ordinary  way,  no  Ua- 
btlity  arises  for  any  Injuries  that  might  be 
produced,  and  this  is  the  rule  prevailing  la 
this  state,  as  will  be  found  from  the  follow- 
ing cases:  Hudson  v.  L.  ft  N.  B.  B.  Co.,  14 
Bush,  303;  Ohio  Valley  R.  R.  Co.  v.  Young, 
39  S.  W.  415,  19  Ky.  Law  Rep.  158 ;  L.  &  N. 
R,  R.  Ca  V.  Smith,  107  Ky.  178,  53  a  W.  269, 
21  Ky.  Law  Rep.  857;  L.  &  N.  R.  R.  Co.  v. 
Howerton,  115  Ky.  89,  72  S.  W.  760,  24  Ky. 
Law  Rep.  1905,  103  Am.  SL  Rep.  295;  Chris- 
tie  V.  L.  &  N.  R.  R.  Co.,  124  S.  W.  796  (not 
to  be  oflldally  reported). 

In  the  Howerton  Case  the  alleged  negli- 
gence was  charged  to  have  l>een  produced  by 
the  wrongful  operation  of  a  hand  car.  There 
was  no  evidence  to  show  that-  the  <^>eratlon 
of  the  hand  car  there  Involved  was  out  of 
the  nsual  and  ordinary  manner  of  operating 
such  cars,  and  although  the  plaintiff's  horse 
became  frightened,  resulting  in  her  Injury, 
a  recovery  was  denied.  In  the  course  of  the 
opinion,  the  court  quoting  from  the  case  of 
McCerrin  v.  Ala.  &  Vicksburg  R.  R.  Co.,  72 
Miss.  1013,  18  South.  420,  said: 

"The  defendant  had  the  right  to  operate  its 
car  in  the  usual  and  customary  way,  and  at  a 
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•afe  rate  of  speed,  Int  had  no  ri^t  to  eom- 
Tert  it  needlessly  into  a  terror-inspiring  thing, 
and  for  such  departure  from  propriety  wonla 
nndoabtedly  be  liable  in  damages  for  any  in- 
Jury  caused  by  this.  Begligence  to  one  free  from 
fault;  but  rapidity  of  movement,  noises,  and 
sudden  appearances  are  common  incidents  of 
the  operation  of  railroads,  and  one  complaining 
of  hurt  from  these  causes  most  show  clearly 
a  departure  by  the  defendant  from  custom  and 
propriety,  to  warrant  recovery.  Bailroads  op- 
erating trains  and  hand  cars  have  the  right  to 
make  all  reasonable  and  usual  noises  incident 
thereto,  whether  occasioned  by  escaping  steam, 
(riping  of  cars,"  etc. 

In  the  CbrlBtte  Oaae  it  is  said: 

"It  is  conceded  that  the  rule  la  that  unless 
those  in  charge  of  the  train  oansed  it  to  vatike 
unusual  and  unnecessary  noises,  and  prudently 
operated  it,  they  i)ot  knowiag  of  the  presence 
of  the  horse,  the  comi^ny  is  not  liable.*' 

[S]  From  the  foregoing  authorities  It  Is 
manifest  that  the  converse  of  the  proposition 
must  be  true ;  1.  e.,  if  the  servants  of  the  de- 
fendant know  of  the  fright  of  the  plaintiff's 
animal,  they  should  refrain  from  doing  any 
unusual  and  unnecessary  thing  In  the  opera- 
tion of  the  train  or  instrument  which  they 
have  tn  charge  that  would  be  reasonably 
calculated  to  Increase  the  fri^t  of  such  anl- 
Btal,  and  cause  It  to  do  plaintiff  Injury  or 
harm.  If  they  violate  their  duty  In  this 
respect,  and  injhry  and  damages  follow,  the 
defendant  is  liable. 

[•,  7]  In  this  case  there  is  nothing  in  the 
evldeijce  to  show  any  negligence  on  behalf  of 
the  defendant  In  the  stopping  of  Its  hand 
car,  either  at,  on,  or  near  Conway  crossing. 
Whether  It  had  previously  been  put  upon  the 
ground  by  the  side  of  the  railroad  track,  as 
testified  to  by  plaintiff,  or  not,  those  In 
charge  of  It  had  the  right  to  either  place  It 
back  on  the  track  or  to  turn  It  around,  as 
they  contended  was  all  they  did.  This  opera- 
tion, whether  It  be  the  one  or  the  other,  was 
seen  by  the  plaintiff,  and  although  his  horse 
may  have  shied  because  of  It,  It  is  manifest 
from  his  testimony  that  the  sudden  limge  and 
resultant  runaway  was  not  produced  because 
of  the  location  of  the  ear,  such  location,  ac- 
cording to  his  testimony,  having  no  causal 
connection  with  the  subseqncait  fright  of  hia 
horse  and  consequent  runaway.  Indeed  he 
says  as  much  in  his  testimony  when  he  was 
asked: 

"Q.  What  started  yonr  horse  lunging?  A. 
The  hand  car.  Q.  The  starting  up  of  the  hand 
car?    A.  Yes." 

His  daughter,  who  was  In  the  vehicle  with 
him,  says  as  much  in  her  testimony,  when 
she  was  asked: 

"Did  yonr  father  have  any  difficulty  'in  get- 
ting him  on  by?  A.  No,  sir ;  just  spoke  to  him, 
and  he  went  on  by.  Q.  When  you  were  in  that 
position  the  men  started  the  hand  car  and 
■cared  yonr  horse?    A.  res." 

The  son  of  plaintiff,  who  was  in  the  vehicle 
with  him,  testified: 
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"Q.  What  did  the  men  do?  A.  They  picked 
up  the  car  and  set  it  en  the  crossuig,  and  we 
was  goifig  to  drive  by,  and  the  horse  saw  it  and 
got  around  it,  and  they  shoved  tiie  car  and 
scared  the  horse." 

From  this  it  is  manifest  that  the  court 
should  have  said  nothing  In  instruction  Mo.  1 
with  reference  to  the  obstruction  of  the 
crossing,  as  there  Is  nothing  in  the  testimony 
to  show  that  such  obstruction,  if  it  did  exist, 
was  the  proximate  cause  of  his  horse  becom- 
ing frightened  and  producbig  the  Injury 
complained  of.  The  only  testimony  having  a 
tendency  to  establish  plaintiff's  claim  is  that 
relating  to  the  starting  of  the  car  with  an 
unusual  and  unnecessary  jerk,  and  produc- 
ing unusual  and  unnecessary  noise,  whereby 
the  horse  was  made  to  lunge  and  run  away. 
Under  the  authorities  from  this  court,  to 
wWch  we  have  referred,  if  the  horse  at  that 
time  was  in  a  frightened  and  nervous  condi- 
tion, and  the  agents  and  servants  of  the  de- 
fendant knew  this,  and  with  that  knowledge 
they  started  the  car  in  an  unusual  and  npnec- 
essary  way,  and  caused  It  to  produce  an  unusu- 
ally loud  and  unnecessary  noise  which  would 
be  reasonably  calculated  to  frighten  the  horse, 
the  defendant  would  be  Uable  for  the  oonse- 
qnence,  and  the  case  should  be  submitted  to 
the  jury  upon  this  idea  alone.  In  other 
words,  the  only  proven  case  made  by  plaln- 
tUTs  evidence  is  that  of  defendant's  serv- 
ants stardng  the  hand  car  suddenly  and  with 
unusual  and  unnecessary  force,  so  as  to  pro- 
duce en  unusual  and  unnecessary  noise  at  a 
time  when  they  saw  the  frightened  condition 
of  plaintiff's  horse,  and  may  have  had  reason 
to  believe  that  such  conduct  by  them  might 
Increase  the  fright  of  the  horse  and  cause  it 
to  run  away.  The  Instructions  on  another 
trial,  if  the  evidence  should  be  substantially 
the  same,  should  submit  this  Issue  alone  to 
the  jury. 

[8]  The  two  defenses  made  are:  First,  a 
denial  of  all  of  the  allegations  in  the  peti- 
tion; and,  second,  that  plaintiff  sustained 
bis  injuries  because  of  his  contributory  negli- 
gence "in  his  treatment  of  the  horse  at  the 
time."  Its  testimony  on  this  point  was  di- 
rected to  the  fact  that  plaintiff  whipped  his 
horse  with  his  lines,  causing  It  to  run  away. 
Its  contributory  negligence  plea  was  both  con- 
cretely stated  and  testified  to.  We  are 
therefore  of  the  opinion  that  the  instruction 
on  contributory  negligence  should  have  em- 
bodied in  it.  In  concrete  form,  the  acts  con- 
stituting such  contributory  negligence  on  the 
part  of  plaintiff  as  is  both  pleaded  and  tes- 
tified to.  None  of  the  other  questions  relied 
on  In  the  motion  for  a  new  trial  are  passed 
upon  in  this  opinion. 

For  the  errors  Indicated,  the  judgment  Is 
reversed,  with  directions  to  grant  a  new  trial, 
and  for  proceedings  consistent  with  this 
opinion. 
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PRIC5B  V.  VIRGINIA  IRON,  GOAL  &  COKE 

CO.  et  ai 
(Court  of  Appeals  of  Kentucky.    Oct  17,  1916.) 

1.  Ejectment  ®=65— Petition— Sufficienot 
— conbtbuction. 

The  petition  of  a  grantee  of  land  averred 
that  it  had  been  conveyeil  to  her  with  temporary 
restrictions  as  to  the  persons  to  whom  she  could 
convey,  and  that  defendants  did  not  hold  or 
claim  title  to  the  land  as  vendees  of  persons  to 
whom  plaintiff  was  allowed  to  convey.  Seld, 
that  as  pleadings  are  to  be  construed  most 
strongly  against  the  pleader,  it  must  be  presum- 
ed that  plaintiff  did  convey  the  property  during 
the  time  of  the  prohibition  to  persons  other 
than  those  to  whom  she  was  authorised  to  con- 
vey. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  i{  16&-174;  Dec.  Dig.  <S=>65.] 

2.  Deeds  ®=>149—Conditiorb— Alienation— 
Validitt. 

A  condition  in  a  grant  of  land  that  the 
grantee  should  not,  for  a  period  of  20  years,  con- 
vey the  land  to  any  other  person  than  her  bodily 
heirs,  is  reasonable  and  valid. 

[Ed:  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  $!  451,  479;   Dec.  Dig.  «=149.] 

3.  Deeds  «=»156  —  Conditions  —  BsKAcn  — 
RiauT  TO  Kecoveb. 

Where  a  deed  prohibited  conveyance  by  the 
grantee  for  a  period  of  20  years  to  persons  other 
than  her  bodily  heirs,  but  contained  no  limita- 
tion over,  a  deed,  made  in  violation  of  the  condi- 
tion, is  only  voidable,  and  the  breach  can  be 
taken  advantage  of  only  by  the  grantor  or  bis 
heirs,  and  cannot,  after  expiration  of  the  pro- 
hibited time,  be  taken  advantage  of  by  the 
grantee  who  violated  it. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SS  4»(t-49»;  Dec.  Dig.  «s>156.] 

Appeal  from  Circuit  Court,  Pike  County. 

Suit  by  Cbarity  Price  against  the  Virginia 
Iron,  Coal  &  Coke  Company  and  another. 
Tlie  petition  was  diamlssed,  and  plaintiff  ap- 
peals.   Affirmed. 

Strattoa  &  Stephenson,  of  PikevlUe,  for 
appellant  Auxler,  Uaitean  &  Francis,  of 
PikevlUe,  tor  appellees. 

CLAY,  C.  In  tills  suit  by  Charity  Price  to 
recover  of  the  defendants,  Virginia  Iron,  Coal 
&  Coke  Company  and  G.  W.  Burria,  the  coal 
and  other  minerals  underlying  a  certain  tract 
of  laud  In  Pike  county,  a  demurrer  was  sus- 
tained to  the  petition  as  amended,  and  the 
petition  dismissed.    Plaintiff  appeals. 

[1]  It  appears  from  the  petition  that  on 
October  9,  1886,  John  Francis  and  wife  con- 
veyed to  tiielr  daughter  Charity  Chester,  now 
Cbarity  Price,  a  tract  of  land  lying  on  the 
left-hand  fork  of  the  Brushy  fork  of  Johns 
creek  in  Pike  county.  The  deed  contains  the 
foUowlug  prorision: 

"  *  *  *  It  being  understood  and  agreed  that 
the  party  of  the  second  part  shall  not  trade  the 
land  to  any  other  person  than  the  bodily  heirs 
of  the  party  of  the  second  part  for  a  term  of 
twenty  years,"  etc 

The  petition  and  amended  petition  allege. 
In  substance,  that  the  defendants  do  not  hold 


or  claim  title  to  said  land  as  vendees  of  the 
parties  to  whom  the  plaintiff  had  the  right  to 
sell  and  ccmrey  the  property,  and  that  plain- 
tiff never  at  any  time,  sold  the  property  to 
the  bodily  heirs  of  her  grantors,  as  required 
by  the  deed  in  question.  Since  the  petition  is 
to  be  construed  most  strongly  against  the 
plaintiff,  It  will  be  presumed.  In  view  of  the 
above  allegations,  that  she  did  convey  the 
property  during  the  prohibited  time  to  per- 
sons other  than  the  bodily  heirs  of  her  origi- 
nal grantors,  and  that  the  defendants  acquir- 
ed title  through  such  grantees.  Assuming 
this  to  be  true,  the  question  is.  Is  she  enti- 
tled to  recover  the  property  of  the  defend- 
ants? 

[2,  3]  We  have  recently  had  occasion  to  ex- 
amine the  question  of  restraints  on  alleha- 
tion  like  that  contained  In  the  deed  in  ques- 
tion, and  without  restating  the  reasons  for  so 
holding,  the  ruling  of  the  court  may  be  sum- 
med up  as  follows:  The  restraint  imposed  by 
the  deed  Is  reasonable,  and  therefore,  valid. 
There  being  no  limitation  over,  a  deed  made 
in  violation  of  the  condition  is  not  void,  but 
voidable,  and  the  breach  may  be  taken  advan- 
tage of  only  by  the  grantor  or  his  heirs,  who 
must  proceed  within  the  prohibited  period. 
If.no  action  be  taken  by  the  grantor  or  his 
heirs  during  the  prohibited  period,  the  deed 
made  in  violation  of  the  condition  becomes 
absolute.  Kentland  Coal  &  Coke  Company  ec 
aL  V.  Keen  et  aL,  168  Ky.  836,  183  S.  W.  247; 
M.  H.  Francis  v.  Big  Sandy  Company,  171 
Ky.  209,  188  S.  W.  345.  Since  the  suit  in  this 
action  was  not  brought  by  the  original  gran- 
tor or  bis  heirs  within  the  prohibited  period, 
but  was  brought  by  the  original  grantee  sev- 
eral years  after  the  prohibited  period  had 
elapsed,  it  follows  that  the  deed  is  absolute 
and  no  recovery  can  be  had. 

Judgment  affirmed. 


COMMONWEALTH    v.    FIDELITY    &    CO- 
LUMBLA  TRUST  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  17,  1916.) 

1.   JXTDGUENT   €s»702— MaTCKBS   CONCLnOEO— 

Relationship  of  Pasties  —  Inhebitancx 

Tax. 
In  a  proceeding  by  the  commonwealth  by  a 
revenue  agent  to  charge  a  sum  distributed  to  the 
widow  of  decedent  in  a  compromise  settlement 
effected  between  the  parties  in  interest,  with  an 
inheritance  tax  imposed  by  Ky.  St  g  42)Sla  on 
property  passing  by  will  or  by  the  intestate  laws 
of  the  state,  or  any  interest  therein  intended  to 
take  effect  in  possession  after  deatli,  to  any 
persons  other  than  the  parents,  husband,  or 
wife,  children,  and  their  husbands  or  wives,  a 
judgment  of  the  circuit  court  that  a  certain  per- 
son was  the  lawful  widow  of  deceased,  not  re- 
versed or  modified,  was  conclusive  on  the  com- 
monwealth, though  it  had  not  been  a  party  to 
the  litigation,  and  was  not  open  to  coUateial  at- 
tack. 

[Ed.  Note.— For  other  cases,   see   Judgment 
Cent  Dig.  i  1227;   Dec.  Dig.  <8=>702.] 
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2.  JuDmtxm  «=>660  —  Conai.usiTBHiss  — 
Fbadd. 

The  jadgment  would  not  be  conclusive  if  It 
was  fraudulent  or  coUusiTe  and  rendered  to  de- 
feat the  commonwealth  in  the  collection  of  its 
taxes. 

[Ed.  Mote.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  1171;  Dec.  Wg.  «=9660.] 

3.  Taxation    iS=»S78{1)— Inhebitahcb   Tax— 
Pebsons  Liable — Statute. 

Kven  if  the  commonwealth  established  that 
the  judgment  was  fraudulent  and  collusive  and 
that  the  person  sought  to  be  charged  with  the 
tax  was  not  the  widow  of  the  decedent,  it  could 
not  impose  an  inheritance  tax  on  the  amount 
paid  her,  because  if  she  was  not  the  widow,  she 
had  no  interest  and  was  a  stranger  to  the  estate, 
and  the  amount  paid  her  would  not  be  subject 
to  the  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  1700;   Dec.  Dig.  «=>878(1).] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Proceedings  by  the  Commonwealth  of  Ken- 
tucky, by  a  revenue  agent,  against  the  Fidel- 
ity &  Columbia  Trust  Company,  executor,  and 
others.  Judgment  for  defendants,  dismiss- 
ing the  proceeding,  and  the  Commonwealth 
appeals.    Affirmed. 

Matt  J.  Holt  and  A.  Scott  Bullitt,  Co.  Atty., 
both  of  lioulsvllle,  and  J.  C.  Duffy,  of  Frank- 
fort, for  appellant  O'Doheity  &  Touts,  of 
Louisville,  for  appellees. 

CARROLL,  J.  In  a  suit  that  was  pending 
in  the  Jefferson  circuit  court  the  question  at 
issue  was  whether  Ellen  J.  Ewald  was  the 
lawful  wife  of  L.  P.  £wald,  and  It  was 
adjudged  by  the  court  in  the  case  that  Ellen 
J.  Ewald  was  the  lawful  wife  of  L  P.  Ewald 
at  the  time  of  his  death.  Following  this 
judgment  there  was  paid  to  Ellen  J.  Ewald, 
as  the  widow  of  L.  P.  Ewald,  $300,000  as 
her  distributable  share  of  his  estate  In  a 
compromise  settlement  effected  between  the 
parties  in  interest.  After  this  the  common- 
wealth, by  a  revenue  agent.  Instituted  in 
the  county  court  of  Jefferson  county  a  pro- 
ceeding to  charge  this  sum  with  an  inherit- 
ance tax.  The  proceeding  was  dismissed  In 
the  county  court,  and  also  In  the  circuit 
court,  to  which  an  appeal  was  prosecuted, 
and  from  the  Judgment  of  the  circuit  court 
the  case  has  been  brought  here.  Section  42Sla 
of  the  Kentucky  Statutes  provides,  In  part, 
that: 

"All  property  which  shall  pass,  by  will  or  by 
the  intMtate  laws  of  this  state,  from  any  person 
who  may  die  seised  or  possessed  of  the  same 
while  a  resident  of  this  state,  •  •  •  or  any 
interest  therein,  or  income  therefrom,  which 
shall  be  transferred  by  deed,  grant,  sale  or  gift, 
made  in  contemplation  of  the  death  of  the  gran- 
tor or  bargainor,  or  intended  to  take  effect  in 
possession  or  enjoyment  after  such  death,  to  any 
person  or  persons  •  »  •  other  than  to  or  for 
the  use  of  his  or  her  father,  mother,  husband, 
wife,  lawful  issue,  the  wife  or  widow  of  a  son, 
or  the  husband  of  a  daughter,  or  any  child  or 
children  adopted  as  such  in  conformity  with  the 
laws  of  the  commonwealth  of  Kentucky,  and  any 
lineal  descendant  of  such  decedent  bom  in  law- 
ful wedlock,  shall  be,  and  is,  subject  to  a  tax  of 


five  dollars  on  every  hundred  dollars  of  the  tair 
cash  value  of  such  property." 

[1]  It  would  seem  that  the  Judgment  of  the 
Jefferson  circuit  court — which  stands  unre- 
versed and  unmodified— declaring  Ellen  J. 
Ewald  to  have  been  the  wife  of  L.  P.  Ewald 
at  the  time  of  his  death,  and  the  statute 
which  exempts  from  an  Inheritance  tax  prop- 
erty received  by  a  wife  would  be  sufficient 
to  determine  the  correctness  of  the  judgment 
appealed  from.  But,  notwithstanding  the  Ir- 
refutable reasons  furnished  by  the  Judgment 
and  the  statute  why  the  commonwealth 
should  not  recover  the  Inheritance  tax,  coun- 
sel for  the  commonwealth  argue  that  be- 
cause the  commonwealth  was  not  a  party  to 
the  litigation  In  which  Ellen  J.  Ewald  was 
adjudged  to  be  the  wife  of  L.  P.  Ewald, 
this  Judgment  Is  not  conclusive  on  the  com- 
monwealth, and  it  has  the  right  in  this  col- 
lateral proceeding  to  open  up  the  contro- 
versy and  have  relltlgated  the  question 
whether  this  woman  was.  In  fact,  the  wife 
of  L.  P.  Ewald  at  the  time  of  his  death.  It 
Is,  however,  so  plain  that  the  Judgment  can- 
not be  upset  In  this  collateral  proceeding  that 
we  need  not  dte  any  authority  in  support 
of  the  conclusiveness  of  the  Judgment. 

[2]  It  may  not,  however,  in  this  connection 
be  amiss  to  say  that  a  case  might  arise  In 
which  the  commonwealth  would  not  be  bound 
by  a  Judgment  In  a  suit  or  proceeding  to 
which  It  was  not  a  party  when  -by  the  Judg- 
ment It  was  deprived  of  taxes  to  which, 
except  for  the  Judgment,  It  would  be  entitled. 
But  this  condition  could  only  arise  when 
the  Judgment  was  fraudulent  or  collusive, 
and  rendered  with  the  purpose  of  defeating 
the  commonwealth  in  the  collection  of  its 
taxes.  Commonwealth  v.  Helm,  163  Ky.  69, 
173  S.  W.  389. 

[3]  But  In  the  case  we  have,  even  If  the 
commonwealth  had  charged  and  succeeded  In 
establishing  that  the  Judgment  was  fraud- 
ulent and  collusive,  and  that  Ellen  J.  Ewald 
was  not  the  wife  of  L.  P.  Ewald,  It  would 
not  authorize  the  imposition  of  an  inherit- 
ance tax  on  what  was  paid  her,  because  if 
she  was  not  his  wife,  she  had  no  interest  in 
and  was  a  stranger  to  the  estate.  And,  this 
being  so,  what  was  paid  to  her  would  not^ 
be  subject  to  the  inheritance  tax,  as  under 
section  4281a  only  property  that  passes  by 
will,  or  by  the  intestate  laws  of  the  state, 
or  that  Is  transferred  by  deed,  grant,  sale 
or  gift  in  contemplation  of  the  death  of 
the  grantor  or  bargainor,  Is  subject  to  the 
tax.  In  re  Graves'  Estate,  242  111.  212,  89 
N.  E.  978 ;  English's  Estate  v.  Crenshaw,  120 
Tenn.  531.  110  S.  W.  210,  17  L.  R.  A.  (N.  S.) 
753,  127  Am.  St  Rep.  1025;  Matter  of  Cook, 
187  N.  Y.  253,  79  N.  E  991;  Hawley's  Estate, 
214  Pa.  526,  63  AtL  1021,  6  Ann.  Cas.  572; 
In  re  Estate  of  Wells,  142  Iowa,  265,  120  N. 
W.  713. 

Wherefore  the  Judgment  Is  affirmed. 
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UNITED  FUEL  GAS  CO.  v.  COMMON- 
WEALTH. 
(Coart  of  Appeals  of  Kentucky.    Oct.  18,  1916.) 

Tazatioit  <S=>838— ANNUAt.  Accounts— Fail- 

UBE  TO  Pile— Gbucirai.  Responsibility— 

'•WuxiTJL." 
Under  Ky.  St  U  4077  and  4078,  requiring  a 
corporation  to  file  with  the  auditor  of  public 
accounts  between  the  80th  of  June  and  toe  lat 
day  of  October  in  each  year,  a  report  contain- 
ing a  statement  of  the  amount  of  tangible  prop- 
erty for  the  purpose  of  taxation  of  its  franchise, 
and  section  4087,  imposing  a  penalty  for  a  will- 
ful failure  or  refusal  to  make  the  report;  where 
a  representative  of  the  state  auditor  required 
a  representative  of  the  defendant  to  include  in 
his  annual  report  the  valuation  fixed  upon  the 
tangible  property  by  local  assessors,  which  valu- 
ation they  both  know  could  not  be  obtained  be- 
fore tlie  l*t  day  of  October,  although  the  auditor 
had  no  authority  to  suspend  the  operation  of 
the  law  or  to  give  further  time  in  which  to  com- 
ply with  its  provisions,  defendant's  failure  to 
file  the  report  on  or  before  the  l«t  day  of  Octo- 
ber was  not  "willful,"  within  the  meaning  of 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  a  1653,  1654;   Dee.  Dig.  «=>838. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senes,  Willful.] 

Appeal  from  Circuit  Court,  Franklin 
County. 

The  United  Fuel  Gas  Company  was  con- 
victed of  willfully  failing  to  make  and  de- 
liver to  the  state  auditor  the  statement  re- 
quired by  law  for  the  purpose  of  taxation, 
and  from  the  overruling  of  Its  motion  to  set 
aside  the  Judgment  and  grant  a  new  trial, 
it  appeals    Reversed  and  remanded. 

R.  O.  Altlzer,  of  Charleston,  W.  Va.,  and 
Hazelrlgg  &  Hazelrlgg,  of  Frankfort,  for  ap- 
pellant M.  M.  Logan,  Atty.  Gen.,  for  tbe 
Commonweal  tb. 

HURT,  J.  The  appellant.  United  Fuel 
Gas  Company,  Is  a  corporation  which  vraa 
organized  under  the  laws  of  the  state  of 
West  Virginia,  but  doing  business  In  the 
state  of  Kentucky,  as  well  as  In  the  states 
of  West  Virginia  and  Ohio,  and  Is  a  cor- 
poration which  Is  required  to  file  with  the 
auditor  of  public  accounts  a  report  as  re- 
quired by  section  4078,  Kentucky  Statutes, 
to  enable  the  board  of  valuation  and  assess- 
ment to  determine  the  value  of  its  franchise 
for  the  purpose  of  taxation,  as  provided  by 
section  4077,  Kentucky  Statutes.  Section 
4078,  supra,  requires  such  a  corporation  to 
make  and  file  with  the  auditor  of  public  ac- 
counts a  report.  In  such  form  as  the  audi- 
tor may  prescribe,  verified  by  its  president, 
cashier,  secretary,  treasurer,  manager,  or 
other  chief  officer  or  agent,  between  the  30th 
day  of  Jane  and  the  Ist  day  of  Octol>er  In 
each  year.  Among  other  things  which  must, 
according  to  tbe  requirements  of  the  statute, 
be  embraced  in  the  report  is  a  statement  of 
the  amount  and  kind  of  tangible  property 
which  the  corporation  owns  in  this  state,  and 
where  situated,  assessed,  or  liable  to  assess- 


ment. In  this  state,  and  the  ftilr  cash  yalne 
thereof,  estimated  at  the  price  It  would  tains 
at  a  fair  voluntary  sale,  "and  sncb  other 
facts  as  tbe  auditor  may  require. " 

Section  4087,  Kentucky  Statutes,  imposes 
a  penalty  upon  any  corporation  or  officer 
thereof,  who  willfully  fails  or  refuses  to 
make  the  report  as  required  by  section  4078, 
supra,  of  91,000  and  $S0  for  each  day  the 
report  is  not  made  after  the  1st  day  ai  Oc- 
tober, in  each  year. 

The  appellant  did  not  file  with  tbe  auditor 
Its  report  for  tbe  year  1014,  before  tbe  Ist 
day  of  October  of  that  year,  and  not  until 
the  8th  day '  of  December,  thereafter.  At 
the  September  term,  1915,  of  the  Franklin 
circuit  court  the  grand  Jury  returned  an  in- 
dictment against  the  appellant,  by  which  it 
was  accused  of  the  offense  of  willfully  fall- 
ing to  make  and  deliver  to  the  auditor,  be- 
tween the  30th  day  of  June  and  the  Ist  day 
of  October,  1914,  and  for  68  days,  consecu- 
tively, from  and  after  the  last-mentioned 
datei  the  statement  by  law  required  and  by 
the  auditor  prescribed,  in  order  that  the 
board  of  valuation  and  assessment  might  fix 
the  value  of  the  corporation's  franchise  tax 
for  the  purposes  of  state  and  local  taxation. 

The  appellant  entered  a  plea  of  not  guilty 
of  this  indictment  By  agreement  of  parties, 
tbe  case  was  tried  upon  an  agreed  statement 
of  facts,  and  the  affidavits  of  Ia  A.  Seyffert 
and  C  J.  Veiling.  A  Jury  trial  was  waived, 
and  the  case  submitted  for  trial  and  Judg- 
ment to  the  court  upon  the  agreed  statement 
of  facts  and  the  affidavits  maitloned.  l%e 
court  adjudged  the  appellant  guilty  of  a 
violation  of  section  4087,  supra,  as  charged 
in  the  Indictment,  and  fixed  its  penalty  at 
14,350,  which  it  was  adjudged  that  the  ap- 
pellee would  recover  of  it  The  appellant 
filed  grounds  for  and  moved  the  court  to  set 
aside  the  Judgment  and  grant  a  new  trial, 
but  the  motion  was  overmled,  and  hence  this 
appeal. 

The  facts  agreed  iQ>on  by  the  parties  were 
that  the  appellant  was  a  corporation  organ- 
ised under  the  laws  of  West  Virginia,  and  en- 
gaged in  business  in  Kentucky;  that  it  was 
such  a  corporation  as  was  liable  to  pay  a 
franchise  tax,  and  imder  section  4077,  und 
succeeding  sections  of  tbe  Kentucky  Stat- 
utes, was  required  to  file  a  report  with  the 
auditor  between  the  80th  day  of  June  and 
the  1st  day  of  October,  as  prescribed  by  the 
auditor,  and  required  by  section  4078,  and 
succeeding  sections,  supra;  that  It  did  not 
file  the  report  with  the  auditor  on  or  before 
tbe  1st  day  of  October,  and  did  not  file  it 
until  the  8th  day  of  December;  that  there- 
after. In  due  time,  after  the  assessment  of  the 
value  of  its  franchise.  It  paid  the  taxes  upon 
its  franchise  to  the  state,  counties,  and  tax- 
ing districts,  as  fixed  by  the  board  of  valu- 
ation and  assessment;  that  in  the  report 
filed  by  It  on  December  Stb,  a  copy  of  whidt 
was  made  part  of  the  agreement,  it,  In  the 
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blank  apace  provided  for  that  pozvoae,  re- 
ported tbe  aggregate  value  of  Its  tangible 
property,  as  bad  been  made  by  the  local 
assessors  In  tbe  various  counties  and  dis- 
tricts in  which  its  tangible  property  was 
situated,  as  of  September  1,  1914,  and  that 
such  method  of  getting  the  value  of  the 
tangible  property  was  in  accordance  With 
tbe  uniform  practice  of  the  office,  as  shown 
by  tbe  corporation  reports  on  file  therein  for 
the  year  1914. 

It  will  be  observed  that  the  only  issue  to 
be  determined  upon  the  evidence  was  wheth- 
er the  failure  to  file  the  report  on  or  before 
October  1st  was  a  willful  failure,  which  is  de- 
nounced by  tbe  statute. 

The  evidence  shows  that  appellant  had 
been  engaged  in  business  in  this  state  for 
several  years  previous  to  tbe  year  1S14,  and 
had  previous  to  that  year  always  filed  its  re- 
port with  the  auditor  before  the  Ist  day  of 
October  of  each  year.  The  form  prescribed 
by  the  auditor  upon  which  appellant  .was  re- 
quired to  make  its  report,  in  addition  to 
many  other  things,  required  a  statement  of 
the  amount  and  kind  of  tangible  property 
owned  by  it  in  this  state  on  the  1st  day  of 
September,  and  then  In  separate  items,  the 
amount  of  tangible  property  and  kind  of  tan- 
gible property  owned  by  it,  and  where  its 
tangible  property  Is  situated,  assessed,  or  lia- 
ble to  assessment,  stating  tbe  county,  city,  or 
town,  and  tbe  name  of  the  taxing  district  or 
precinct,  and  the  value  of  the  tangible  prop- 
erty at  a  fair  voluntary  sale. 

The  facts  appearing  in  the  evidence,  about 
which  there  does  not  seem  to  be  any  dispute, 
are,  that  the  appellant  had  been  engaged  for 
some  years  in  selling  natural  gas  In  several 
counties  of  the  state  of  Kentucky,  and  in  sev- 
eral school  districts  in  each  of  these  coun- 
ties, and  was  the  owner  of  tangible  property 
in  ^x  separate  taxing  districts  of  Boyd  coun- 
ty, five  districts  of  Greenup  county,  two  dis- 
tricts of  Lawrence  county,  and  In  two  dis- 
tricts of  Martin  county;  that  L.  A.  SeyfFert 
was  the  assistant  secretary  and  assistant 
treasurer  of  tbe  appellant,  and  that  it  was 
his  duty  to  keep  the  books  and  accounts  of 
appellant,  and  the  duty  of  making  up  and  de- 
livering to  the  proper  authorities  all  state- 
ments and  reports  which  were  required  by 
law  to  be  made  for  tbe  purposes  of  taxa- 
tion of  the  property  of  the  appellant  in  the 
state,  and  tbe  various  talking  districts  in 
wbicb,  by  law,  it  was  required  to  be  taxed. 
C.  J.  Telling  was  the  clerk  in  the  auditor's 
office,  who  is  known  as  and  called  the  cor- 
poratton  clerk,  and  who  has  charge  of  all 
matters  relating  to  tbe  taxation  of  corpora- 
tions lu  the  office  of  the  auditor,  and  who 
keeps  all  accounts,  and  the  preservation  and 
filing  of  all  papers  relating  to  the  taxation  of 
corporations.  Previous  to  the  Ist  day  of 
October,  Seyffert  had  gone  to  the  office  of  tbe 
auditor  on  several  occasions  and  there  had 
had  conferences  with  Veiling,  as  the  represeat- 


aidve  of  tlte  auditor,  with  reference  to  the 
contents  of  the  report  to  be  made  by  appel- 
lant, and  had,  also,  had  correspondence  by 
letter  with  Veiling  relating  to  the  subject, 
and  that  previous  to  tbe  1st  day  of  October, 
when  he  could  have  prepared  and  filed  the  re- 
port, VeUing  directed  him  to  secure  and  em- 
brace in  the  report  of  the  corporation  infor- 
mation, other  than  was  required  by  the  print- 
ed form;  informed  him  that  the  reports 
which  had  been  filed  by  appellant  in  tlie 
years  theretofore  were  not  satisfactory  to 
the  board  of  valuation  and  assessment ;  that 
the  board  found  It  necessary  to  secure  other 
data  and  information,  in  addition  to  that  re- 
quired by  tbe  printed  form,  in  order  to  make 
a  correct  valuation  of  tbe  franchise  of  appel- 
lant, and  to  enable  it  to  fix  the  amount  to  be 
paid  in  each  county  and  taxing  district,  and 
directed  Seyffert,  among  other  things,  to  em- 
brace in  the  report  the  amount  and  kind  of 
tangible  property  owned  by  appellant  In  the 
state  on  September  1st,  and  tbe  value  of  It  as 
fixed  by  the  local  assessors  in  the  various 
counties  as  of  that  date. .  The  printed  form, 
while  it  requires  a  report  of  the  amount  and 
kind  of  tangible  property  and  its  value  on  the 
Ist  day  of  September,  does  not  require  the 
report  to  embrace  its  value  as  fixed  by  the 
local  assessors  of  the  counties.  Some  of  tbe 
local  assessors  did  not  make  nor  complete 
their  assessments  of  the  tangible  property 
owned  by  appellant,  in  their  districts,  lintll 
after  the  1st  day  of  .October,  but  as  soon, 
however,  as  appellant  could  secure  the  vari- 
ous asseBsmeutB  of  its  tangible  property,  as 
made  by  the  assessors  in  their  respeotive 
counties,  it  made  and  filed  its  report  and  em- 
braced in  it  a  statement  of  the  value  of  its 
tangible  property  as  of  September  1st,  as 
made  by  tbe  local  assessors,  and  as  required 
by  the  auditor.  Seyffert  testifies  that  at  the 
time  the  requirement  was  made  of  him,  that 
the  value  of  the  tangible  property,  as  of  Sep- 
tember 1st,  as  fixed  by  the  local  assessors, 
should  be  reported,  that  both  he  and  VelUng 
knew  that  a  report  embracing  such  informa-' 
tion  could  not  be  made  prior  to  the  1st  day 
of  October,  and  Veiling  says  that  he  took  into 
consideration  tbe  requirements  he  made  of 
the  appellant  and  contemplated  that  it  was 
not  probable  that  the  report  could  be  filed  on 
or  before  the  1st  day  of  October.  It,  fur- 
thermore, appears  that  the  board  of  valua- 
tion and  assessment  relies  upon  the  valuation 
fixed  upon  the  tangible  property  by  the  local 
assessors  as  a  guide  in  determining  the  tax- 
able value  of  the  franchise.  It  is  very  clear 
that  both  the  representative  of  appellant  and 
tbe  representative  of  the  auditor,  when  the 
requirement  was  made,  that  the  report  should 
embrace  the  value  of  the  tangible  property, 
as  fixed  by  the  local  assessors,  tmderstood 
and  contemplated  that  the  report  could  not  be 
filed  before  the  1st  day  of  October,  unless 
tbe  local  assessors  had  made  their  assess- 
ments previous  to  that  date,  and  the  rop- 
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resentative  of  appellant  mnst  bave  nnder- 
Btood  tbat  the  time  of  filing  tbe  report  was 
extended  until  sucb  time  as  tbe  assessmenta 
made  by  tbe  local  aasessora  could  be  ob- 
tained. 

Tbe  statute  under  which  appellant  was 
indicted  and  fined  has  been  construed  by  this 
court,  as  applied  to  certain  states  of  facts. 

The  case  of  Louisville  &  JeflersonTllle 
Ferry  Co.  v.  Commonwealth,  104  Ky.  736,  47 
S.  W.  877,  was  an  appeal  from  the  judg- 
ment of  the  trial  court  finding  the  ferry  com- 
,pany  guilty  of  the  same  offense  for  which 
the  appellant  was  indicted.  The  excuses  for 
failing  to  report  in  that  case  were,  that  the 
accused  did  not  know  that  the  law  required 
the  report  to  be  made,  and  the  auditor  had 
not  given  it  notice  of  the  fact  that  it  should 
report,  and  therefore  the  failure  was  not 
willful,  This  court  denied  the  contentions, 
holding  that  the  presumption  was  that  all 
persons  knew  tbe  laws  of  the  land,  and  in 
the  course  of  tbe  opinion  in  that  case  the 
meaning  ot  tbe  term  "willful,"  as  used  in 
section  4087,  supra,  was  defined  In  tbe  fol- 
lowing language: 

"The  term  *willful,'  as  used  in  the  stature, 
simply  means  the  voluntary  act  of  a  party,  as 
distineulshed  from  coercion,  or,  in  other  words, 
that  he  was  free  to  report  or  not  to  report; 
and  tbe  term  'willfully  fail'  can,  as  we  think, 
bave  no  other  rational  construction." 

Tbe  case  of  Tracy  v.  Commonwealth,  78 
S.  W.  184,  25  Ky.  Law  Rep.  669,  involved  a 
construction  ot  section  4409,  Kentucky  Stat- 
utes, by  which  a  school  superintendent  is  re- 
quired to  settle  his  accounts  on  or  before  the 
Ist  day  of  August,  and  imposing  a  fine  of  not 
less  than  |100  nor  more  than  $500  for  his 
willful  failure  to  do  so,  and  which  is  a  simi- 
lar statute  to  the  one  herein  involved.  The 
sdiool  superintendent,  whose  settlement 
should  have  been  made  on  or  before  the  1st 
day  of  August,  1902,  had  deferred  making  it 
until  March,  1903,' and  the  excuse  offered 
by  him  for  tbe  failure  was,  that  be  had  lost 
two  receipts  for  moneys  paid  out  by  him, 
and  liad  waited  to  make  his  settlement  un- 
til he  could  obtain  duplicates.  This  court 
held  that  the  loss  of  the  two  receipts  and 
bis  waiting  to  obtain  duplicates  did  not  show 
that  his  failure  to  settle  was  not  willful, 
and  said: 

"We  are  of  the  opinion  that  the  appellant's 
failure  to  comply  with  the  statute  was  willful 
because  it  was  a  voluntary  omission  of  a  well- 
known  duty,  tbe  performance  of  which  was 
made  imperative  by  tbe  statute." 

It  should  be  said,  that  in  this  case  there 
was  no  reason  shown  why  the  duplicate  re- 
ceipts could  not  have  been  obtained  before 
the  Ist  day  of  August,  as  well  as  thereafter. 

In  Nashville,  Chattanooga  &  St.  Louis  Ry. 
Co.  V,  Commonwealth,  160  Ky.  50,  160  S.  W. 
611,  the  railway  company  was  convicted  of 
a  violation  of  section  4087,  supra.  The 
ground  upon  which  it  sought  to  excuse  it- 
self for  failure  to  file  the  report  required, 
on  or  before  the  Ist  day  of  October,  was,  tbat 


the  auditor  did  not  furnish  it  a  form  upon 
which  to  make  tbe  report  until  the  leth  of 
October,  and  therefore  the  failure  was  not 
willful.  The  court  held,  that  while  It  was 
tbe  duty  of  the  auditor  to  prescribe  a  form, 
be  was  not  required  to  furnish  a  blank  form 
to  a  corporation  whose  duty  it  was  to  make 
such  r^ort,  unless  requested  to  do  so,  and 
hence  tbe  failure  was  willful. 

The  Louisville  Tobacco  Warehouse  Com- 
pany was  indicted  and  convicted  for  a  viola- 
tion of  section  4087,  supra,  in  being  a  cor- 
poration  and  falling  to  make  the  report  re- 
quired on  or  before  the  1st  day  of  October. 
The  defense  relied  upon  by  it  was,  that  the 
auditor  was  of  the  opinion  that  It  vras  not 
such  a  corporation  as  was  required  by  the 
statute,  supra,  to  make  a  report  and  had 
never  prescribed  nor  prepared  any  form  upon 
which  such  corporation  should  report  This 
court,  1a  Louisville  Tobacco  Warehouse  Com- 
pany ▼.  Commonwealth,  48  S.  W.  420,  20 
Ky.  Law  Rep.  1047,  upheld  this  contention 
and  reversed  the  Judgment,  holding  that  as 
the  auditor  had  never  prescribed  any  form 
for  a  report  for  the  corporation  to  make.  It 
could  not  willfully  fail  to  make  the  report 

In  Suburban  Electric  Company  v.  Common- 
wealth, 55  S.  W.  684,  21  Ky.  Law  Rep.  1556, 
the  corporation,  before  the  Ist  day  of  Oc- 
tober, and  in  ample  time  to  make  out  swear 
to,  and  file  the  report  required  of  It  before 
October  1st,  gave  to  its  attorney  the  data 
necessary  for  him  to  have,  in  order  to  pre- 
pare its  report,  and  the  attorney  went  to  tbe 
office  of  the  auditor  and  represented  to  him, 
tbat  on  account  of  press  of  business  It  would 
be  inconvenient  for  blm  to  prepare  the  re- 
port for  tbe  corporation  before  tbe  1st  day  of 
October,  and  requested  the  auditor  to  grant 
him  further  time  in  which  to  prepare  and  file 
the  report  when  tbe  auditor  said,  that  If 
the  report  was  filed  at  any  time  during  tbe 
year  that  It  would  do,  as  tbe  board  of  valua- 
tion and  assessment  could  not  make  np  its 
reports  of  valuation  until  after  tbe  state 
board  of  equalization  had  met  and  fixed  tbe 
valuations  of  tangible  property  in  the  vari- 
ous counties,  and  that  it  was  because  of  the 
auditor's  permission  that  tbe  report  was  not 
filed  until  after  the  1st  day  of  October.  The 
court  held  that  the  failure  of  the  corporation 
to  file  the  report  on  or  before  the  1st  day 
of  October  was  not  a  willful  failure,  and  in 
so  holding  used  the  following  language: 

"Clearly  the  auditor  had  no  power  to  suspend 
the  operation  of  the  law  or  to  give  farther  time 
in  wlucb  to  comply  with  its  provisions.  But  un- 
der the  circumstances  of  this  case,  where  the 
party  bad  in  good  faith,  and  in  ample  time,  at- 
tempted to  comply  with  the  statute,  the  failure 
brought  about  by  that  official's  unauthorised  ex- 
tension of  time  to  the  agent  of  the  company, 
who  was  to  do  the  actual  filing,  does  not  seem 
to  us  to  be  a  willful  failure  or  refusal  to  report 
but  as  the  party  was  in  fact  misled  by  the 
auditor  the  case  comes  fairly  within  the  analog} 
and  spirit  of  tbe  illustration  given  bpr  Judge 
Guffy  in  the  opinion  first  cited  (Lomsville  & 
Jeffersonville  Ferry  Co.  v.  Commonwealth)   of 
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what  may  be'  afi  exception  to  the  general  rule : 
'It  might  be  that  a  party  in  fact  believed  that 
the  report  had  been  forwarded  to  the  proper 
officer,  or  in  fact  might  have  been  sent  and  by 
accident  failed  to  reach  its  destination,  in  which 
event  it  would  be  a  failure  to  report,  but  would 
not  be  willful  or  intentional,  for  the  reason  that 
the  party  had  in  good  faith  attempted  to  comply 
with  the  statute.' " 

The  Statute  (section  4078,  supra),  which 
provides  that  corporations  shall  file  with  the 
auditor  the  report  therein  required  on  or 
before  the  1st  day  of  October,  la  no  doubt 
mandatory,  and  section  4087,  supra,  which 
provides  a  penalty  for  a  "willful  failure" 
to  observe  the  requirements  of  section  4078, 
stipra,  is  drastic  in  its  terms,  but  is  never- 
theless a  very  salutary  statute,  and  the  want 
of  knowledge  of  the  law,  and  the  failure  of 
the  auditor  to  notify  corporations  of  their 
duties  under  the  statute,  and  the  failure  of 
<K>rporatlODS  to  remove  obstacles  to  their 
compliance  with  the  laws,  which  are  within 
their  power  to  remove,  have  been  Justly  held 
to  be  insufficient  as  reasons  for  the  nonen- 
foroement  of  the  provisions  of  section  4067, 
supra.  It  will  be  observed,  however,  that 
when  the  Legislature  undertook  to  lay  a 
penalty  upon  the  corporation  falling  to  file 
its  report  with  the  auditor  on  or  before  the 
lot  day  of  October,  It  provided  a  penalty 
only  for  the  one  which  was  guilty  of  a  will- 
ful failure.  The  meaning  of  that  term,  as 
there  used,  has,  as  before  said,  been  defined 
by  this  court  in  Louisville  &  JefTersonvllle 
Ferry  Co.  v.  Commonwealth,  supra,  and  has 
been  quoted  and  approved  in  Tracy  v.  Com- 
monwealth, supra,  and  N.,  C.  &  St  L.  Ry. 
Co.  V.  Commonwealth,  supra,  and  is  adhered 
to.  In  Louisville  &  Jeffersonvllle  Ferry  Co 
V.  Commonwealth  a  willful  failure  was  defin- 
ed as  meaning  "that  he  was  free  to  report 
or  not  to  report,"  and  in  Tracy  v.  Gomm(«- 
wealth,  the  act  of  the  accused  was  held  to 
be  willful  because  it  was  a  "voluntary  omis- 
sion of  a  well-known  duty,  the  performance 
of  which  was  made  imperative  by  statute." 
Section  4078,  supra,  provides  that  the  report 
shall  be  made  In  such  form  as  may  be  pre- 
flcribed  by  the  auditor,  and  after  enumerat- 
ing a  great  many  things  which  shall  be  em- 
braced In  the  report,  says,  "And  such  other 
facts  as  the  auditor  may  require."  The 
auditor  cannot  change  the  law  nor  extend  the 
time  for  the  performance  of  an  act  beyond 
the  time  fixed  for  Its  performance  by  law, 
bat  may  he  not  Impose  such  requirements 
upon  a  corporatlmi  relating  to  the  'things  to 
be  embraced  In  Its  report,  that  it  cannot 
make  a  report  as  required  by  the  auditor 
within  the  time  required  by  law,  and  will 
the  failure  in  such  a  state  of  case  be  a  vol- 
untary or  willful  act  in  the  sense  that  it 
may  be  subjected  to  a  penalty?  In  Louis- 
ville &  Jeffersonvllle  Ferry  Co.  v.  Common- 
wealth, supra,  as  quoted  In  the  opinion  in 
Suburban  Electric  Co.  v.  Commonwealth, 
«tipra,  the  court  therein  suggested  instances 


in  which  the  failure  to  report  would  not 
be  willful,  but  it  is  apparent  that  the  In- 
stances there  suggested  are  not  all  the  states 
of  facts  under  which  a  failure  to  report 
would  not  be  willful,  as  it  was  held  in  the 
case  of  Suburban  Electric  Co.  v.  Common- 
wealth, supra,  that  the  fact  that  the  auditor 
misled  the  agent  of  the  corporation  as  to 
the  time  in  which  it  was  necessary  to  file 
its  report,  absolved  it  from  the  guilt  of  a 
willful  failure  to  file  its  report  when  due. 
There  is  no  difference  in  the  principle  to  be 
deduced  from  the  facts  of  that  case  and  this 
one.  In  this  case,  the  appellant  was  ready 
to  report  in  due  time,  when  the  representa- 
tive of  the  auditor  notified  the  agent,  whose 
duty  it  was  to  make  the  report  and  who  had 
directions  from  the  corporation  to  make  and 
file  the  report  that  he  must  embrace  in  the 
report  facts,  wlilch  it  was  not  able  to  obtain 
until  after  the  1st  day  of  October.  In  the 
case,  supra,  the  agent  of  the  corporation  who 
had  been  employed  to  prepare  the  report 
asked  for  an  extension  of, time  beyond  the 
time  when  the  report  was  due,  and  the  audi- 
tor granted  the  request.  In  this  case,  the 
auditor  made  a  requirement  for  the  perform- 
ance of  which  each  party  recognized  would 
require  an  extension  of  time  In  which  to  re- 
port, beyond  the  time  when  the  report  was 
due,  and  hence  was  more  than  a  mere  grant- 
ing of  permission  to  defer  the  filing  of  the 
report,  until  after  the  1st  day  of  October. 
The  report  was  made  as  soon  as  the  required 
facts  could  be  gathered. 

Under  the  particular  facts  of  this  case, 
we  are  of  the  opinion  that  the  failure  of  ap- 
pellant to  file  its  report  on  or  before  the 
1st  day  of  October  was  not  willful,  In  the 
meaning  of  the  statute. 

Hence  the  Judgment  is  reversed,  and  cause 
remanded  for  proceedings  consistent  with 
this  opinion. 


YORK  et  aL  v.  HOGG  et  aL 

HOGG  V.  YORK  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct  19,  1916.) 

1.  Tbbspass  «=946(1)— CirmNo  Tiubek— Ac- 
tion FOB  Pbiob— SumcixNCT  of  Evidbncb— 

BSTOFPKL. 

In  a  suit  to  recover  the  value  of  timber 
which  defendants  had  unlawfully  cut  and  remov- 
ed from  the  land  of  the  plaintiffs,  with  damages, 
evidence  held  to  sustain  a  finding  that  the  plain- 
tiffs were  estopped  to  recover. 

[Ed.    Note.— For   other   cases,    see   Trespass, 
Cent  Dig.  {g  123, 125, 127;  Dec.  Dig.  <S=»46(l).] 

2.  ESTOPFBL  «=>83(2)— BT  REPBESBirrATIONS— 

Title  Acquired— Effect. 
Plaintiffs  who  by  their  conduct  and  repre- 
sentations had  induced  the  defendants  to  be- 
lieve, and  to  act  on  the  belief,  that  they  were  ac- 
quiring title  to  the  timber  on  certain  disputed 
land,  and  that  the  plaintiffs  would  not  make 
any  claim  to  (he  timber,  even  if  successful  in  the 
pending  litigation,  would  not  be  permitted  to 
assert  the  contrary  to  the  prejudice  of  the  de- 
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fendanti,  or  to  recover  any  part  of  the  yalue  of 
the  timber  on  the  disputed  land. 

[Ed.    Note.— For   other   cases,   see   Estoppel, 
Cent  £>ig.  §  218;   Dec.  Dig.  «=383(2).] 

3.  Tbespass  i8:=»80— CtrmNO  Timbkb— Aotioh 
FOB  DAJtAOE»— Liability. 
In  a  suit  to  recover  the  value  of  certain  tim- 
ber which  it  was  alleged  that  the  defendants 
had  nnlawfnlly  cut  and  removed  from  plaintiffs' 
land,  with  damages,  a  d^endant,  who  had  sold 
the  same  timber  to  the  other  defendants,  could 
not  be  held  liable,  where  the  alleged  trespass 
was  not  committed  by  him,  but  solely  by  the  oth- 
er defendants. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  8  69;    Dec.  Dig.  «=»30.] 

Appeal  from  Gircoit  Court,  Perry  County. 

Suit  by  John  W.  York  and  others  against 
E.  Ev,  Hogg  and  others.  Judgment  In  favor  of 
all  the  defendants,  except  E.  E.  Hogg,  against 
whom  Judgment  was  rendered,  and  from  th^ 
Judgment  against  bim  he  appeals,  and  from 
the  Judgment  in  favor  of  all  the  other 
defendants,  the  plaintifTs  appeal.  Judgment 
on  appeal  of  plaintiffs  afllrmed,  and  on 
appeal  of  defendant  Hogg  reversed  and  cause 
remanded,  with  directions  to  enter  Judgment 
in  hia  favor. 

Hogg  &  Johnson,  of  Hazard,  Haselrlgg  ft 

Hazelrlgg,  of  Trankfort,  Miller  &  Wheeler, 
of  Hazard,  and  C.  H.  Morris,  of  Frankfort, 
for  appellants.  Faulkner  &  Faulkner,  of 
Hazard,  and  A.  T.  W.  Manning,  of  Mancheat- 
er,  for  appellees. 


OLiAY,  O.  These  two  appeals  are  prosecut- 
ed on  the  same  record  and  will  be  considered 
in  one  opinion.  The  suit  was  brought  by 
John  W.  York,  Stephen  York,  and  J.  S. 
York  against  E.  E.  Hogg,  D.  L.  Walker,  I.  S. 
Manning,  James  H.  White,  Bauer  Cooperage 
Company,  A.  M.  Gross,  John  Gross,  and  S.  J. 
Bums,  to  recover  the  value  of  certain  tim- 
ber which  it  is  alleged  the  defendants,  through 
their  agents  and  servants,  unlawfully  cut 
and  removed  from  the  lands  of  the  plaintUTa,. 
together  wiUi  damages  growing  out  of  its 
removal.  In  addition  to  a  denial  of  the  alle- 
gations of  the  petition,  the  defendants  inter- 
posed a  plea  of  estoppel.  On  final  hearing 
there  was  a  finding  in  favor  of  ail  of  the 
defendants  except  E.  E.  Hogg,  against  whom 
a  Judgment  for  $750  was  rendered.  From 
the  Judgment  against  him  Hogg  appeals,  and 
from  the  Judgment  in  favor  of  the  other 
defendants  plaintiffs  appeal. 

it  appears  that  plaintiffs  were  the  owners 
of  a  tract  of  about  2,000  acres  of  land,  lying 
on  Otter  creek  in  Perry  county  and  adjoin- 
ing, the  lands  of  E.  E.  Hogg.  On  September 
6,  190C,  plaintiffs  entered  into  a  written  con- 
tract with  the  defendant  D.  h.  Walker,  act- 
ing for  himself  and  others,  by  which  they 
agreed  to  sell  and  convey  to  Walker  certain 
timber  on  these  lands  for  the  sum  of  $4,200, 
which  was  to  be  tised  in  discharging  a  mort- 
gage covering  the  land.    Walker  was  to  have 


30  days  within  which  to  decide  If  then  was 
sufiicient  timber  on  the  land  to  Justly  pay- 
ment of  the  purchase  price.  If  the  timber 
was  insufficient,  the  contract  was  to  be  null 
and  void ;  otherwise  it  was  to  remain  In  full 
force  and  effect  On  September  10,  1900, 
Walker  purchased  from  Hogg  all  the  timber 
of  certain  dimensions  on  Hogg's  land.  Walker 
to  have  15  days  within  which  to  determine 
whether  or  not  he  would  exercise  the  option 
and  accept  the  timber.  The  sale  was  after- 
wards consummated  and  the  purchase  price 
of  $4,000  paid.  On  October  11,  1906,  plain- 
tiffs, in  consideration  of  $4,432,  conveyed 
to  b.  L.  Walker,  I.  S.  Manning,  and  James  H. 
White  certain  specified  timber  on  the  tract  <^ 
land  described  in  the  deed,  the  deed  embrac- 
ing timber  of  other  dimensions  than  those 
fixed  by  the  contract  At  this  time  plaintifFs 
and  Hogg  were  In  litigation  respecting  the 
true  location  of  the  line  dividing  th^r  prap- 
ertjr.  The  suit  pended  for  a  number  of  years, 
and  was  decided  below  In  flavor  of  Hogg. 
On  appeal  to  this  ooort  the  centention  of  the 
Yorks  was  upheld,  and  the  case  remanded, 
with  directions  to  enter  Judgment  In  their 
favor.  York  et  aL  r.  Hogg,  142  Ky.  704,  134 
S.  W.  ims.  After  the  purchase  of  the  timber. 
Walker  and  bis  associates  sold  the  large 
white  oak  timber  on  all  the  lands,  including 
the  land  in  dispute,  to  the  Bauer  Cooperage 
Company,  which  company  cut  and  removed 
the  timber  within  a  year  or  two  from  Septem- 
ber 6,  1906.  tiater  on.  Walker  and  his  as- 
sociates sold  the  remainder  of  the  timber  to 
Gross  and  Burns.  This  suit  is  to  recover  the 
value  of  the  timber  removed  trom  the  dis- 
puted land  and  damages  for  its  removal. 

[1]  We  shall  first  consider  the  propriety  of 
that  part  of  the  Judgment  holding  the  de- 
fendants, other  than  E.  E.  Hogg,  not  liable. 
The  evidence  for  Walker  and  his  associates 
tends  to  establish  the  following  facta:  The 
land  of  the  Yorks  was  covered  by  a  mortgage 
for  $4,200.  Sttit  to  foreclose  the  land  was 
about  to  be  instituted.  The  Yorks  were  anx- 
ious to  selL  Walker,  who  was  not  acquainted 
with  the  land,  went  with  one  of  the  Yorks  to 
the  land,  and  the  boundary  of  the  land,  as 
pointed  out  by  one  of  Ote  Yorks,  included  the 
land  in  dispute.  Walker  then  agreed  to  pay 
the  amount  of  the  mortgage  or  a  lump  sum 
for  the  timber  of  certain  specified  dimen- 
sions. He  had  30  days  within  wfalch  to  per- 
fect the  purchase.  Desiring  other  timber,  he 
approached  Hogg  with  a  view  of  buying  the 
timber  on  Hogg's  land.  He  lAowed  Hogg  the 
contract  Hogg  q)oke  of  Uie  suit  between 
him  and  the  Yoriis,  and  said  that  he  would 
not  sell  at  all  unless  the  sale  Included  the 
timber  on  the  disputed  land.  Vvalker  then 
reported  to  the  Yorks  what  he  had  learned, 
and  told  them  fully  of  the  sitnatton.  Ha 
then  told  the  Yor&s  that  he  did  not  want  to 
buy  a  lawsuit,  and  that  he  would  not  take  the 
timber  unless  the  timber  on  the  disputed  land 
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-was  Indnded  In  tbe  sale.  The  Torka  assar- 
ed  him  that  It  was,  and  that  he  aad  his  as- 
sociates would  not  be  held  responsible  for 
any  tlmher  taken  off  the  land  In  dlspnte. 
With  this  understanding,  Walker  completed 
the  purchase.  If  the  deed  did  not  cover  the 
land  in  dispute,  It  was  due  to  the  mutual 
mistake  of  the  parties,  or  to  the  fraud  of  the 
Yorks,  who  dictated  to  Walker  the  descrip- 
tion contained  in  the  deed.  Other  timber  was 
Included  In  the  deed,  because  the  mortgage 
amounted  to  $4,4S2  Instead  of  $4,200.  There- 
after the  work  of  cutting  and  removing 
the  timber  was  begun.  One  of  the  Yorks  as- 
sisted In  this  work,  and  the  others,  who  lived 
in  the  Tldnity,  knew  that  the  timber  was  be- 
ing removed  from  the  disputed  land  as  well 
as  from  the  other  land.  No  protest  of  any 
kind  was  made  to  Walker  and  his  associates. 
On  the  contrary,  the  Yorks  assured  them  that 
they  would  not  be  held  liable.  After  this 
suit  was  brought  one  of  the  Yorks  admitted, 
on  two  or  three  different  occasions  and  before 
three  or  four  witnesses,  that  the  contract  of 
sale  covered  the  disputed  land,  and  that  they 
had  no  claim  against  Walker  for  timber  re- 
moved from  the  disputed  land.  On  the  other 
hand,  the  Yorks  denied  having  pointed  out 
the  boundary  of  the  land  sold  as  Including  the 
land  in  dispute.  They  further  say  that  they 
told  Walker  that  they  were  in  litigation  with 
Hogg,  and  would  not  sell  the  timber  on  the 
land  in  dispute,  and  that  this  statement  was 
made  at  tiie  time  the  deed  was  executed. 
Stephen  York  also  denies  that  he  made  any 
statements  to  the  effect  that  he  would  not 
hold  Walker  and  his  associates  liable  in  case 
they  won  the  disputed  land  from  Hogg. 

In  view  of  the  fact  that  the  record  is  very 
voluminous  and  the  witnesses  testified  at 
length  to  numerous  circumstances  tending 
to  uphold  the  respective  contentions  of  the 
parties,  we  deem  it  unnecessary  to  set  out  the 
evidence  in  detail.  The  substance  of  the  tes- 
timony is  covered  by  the  foregoing  statement. 
Upon  this  showing  the  chancellor  held  that 
whether  the  plaintiffs  actually  sold  the  tim- 
ber on  the  disputed  land  to  Walker  and  his 
associates  or  not,  they  represented  to  Walker 
that  such  timber  was  included  in  the  sale 
and,  as  an  Inducement  to  the  completion  of 
the  sale,  assured  him  that  they  would  not 
claim  any  such  timber  from  Walker  and  his 
associates,  even  if  they  were  successful  in 
their  litigation  with  Hogg ;  ttiat  Walker  pur- 
chased plaintUTs  timber  and  paid  for  same, 
belieTing  in  good  faith  that  he  was  getting 
all  of  their  title  to  the  timber  on  the  land  in 
dispute;  that  he  would  not  have  made  the 
porcbase  and  paid  for  the  timber  if  be  bad 
not  been  led  by  the  plaintiffs  to  believe,  and 
act  upon  the  belief,  that  he  was  getting  a 
good  title  to  all  the  timber  described  in  the 
deed  from  plaintiffs  to  blm  and  in  the  deed 
from  Hogg  to  blm.  Having  this  view  of  the 
case,  the  dianoellor  adjudged  that  plaintiffs 
were  estopped  to  recover  of  Walker  and  his 


aBBodates.  Upoo  the  dlspvted  Questions  of 
fact  the  evidence  is  very  conflicting,  and  tbe 
case  turns  on  the  credibility  of  the' witnesses. 
Viewing  tbe  matter  from  the  standpoint  of 
the  chancellor's  fitness  and  opportunity  to 
pass  on  this  question,  and  considering  the 
case  In  the  light  of  the  conduct  of  the  parties, 
which  is  very  persuasive  of  the  correctness 
of  tbe  chancellor's  conclusion,  we  see  no  rea- 
son to  disturb  the  chancellor's  finding  of 
fact. 

[2]  And,  clearly,  if  his  finding  of  fact  is 
correct,  his  finding  of  law  follows  as  neoea- 
sary  consequence.  Having,  by  their  conduct 
and  representations,  induced  Walker  and  his 
associates  to  believe  and  to  act  on  the  belief 
that  they  were  acquiring  title  to  aU  of  the 
timber  on  the  disputed  land,  and  that  they 
would  not  make  any  claim  to  tbe  timber 
even  if  they  were  successful  in  their  litiga- 
tion with  Hogg,  they  wlU  not  now  be  permit- 
ted to  assert  Uie  contrary  to  the  prejudice 
of  Walker  and  bis  associates,  and  recover  any 
portion  of  the  value  of  the  timber  on  the  dis- 
puted land.  16  Cyc.  722;  Kirk  v.  HamUton, 
102  U.  S.  68,  26  L.  Ed.  78. 

[3]  The  next  question  to  be  determined  is 
tbe  IlAbiUty  of  E.  B.  Hogg.  Tbe  Yorks  con- 
tend that,  even  if  estopped  to  dalm  tbe  val- 
ue of  the  timber  from  Walker  and  his  asso- 
ciates, they  did  not  do  or  say  anything  to 
cause  Hogg  to  act  to  bis  prejudice,  and  that 
the  plea  of  estoppel  is  not  available  In  his 
behalf.  Passing  this  question,  we  conclude 
that  there  is  another  ground  on  which  the 
nonliability  of  Hogg  in  this  action  may  be 
predicated.  After  setting  out  plaintiff's  own- 
ership of  the  land  from  which  the  timber 
was  removed,  the  petition  charges,  In  sub- 
stance, that  the  defendants  Hogg,  Walker, 
Manning,  and  others,  by  themselves,  hired  ' 
hands,  agents,  and  employes,  unlawfully, 
wrongfully,  and  without  right,  and  against 
the  will  of  tbe  plaintiffs,  entered  upon  said 
land  and  cut,  felled,  and  removed  1,394  valu- 
able white  oak  and  other  trees  standing 
thereon.  The  petition  asks  Judgment  for  the 
value  of  the  timber  so  removed  and  for  $1,- 
000.00  damages  to  plaintiff's  land  and  other 
timber,  caused  by  the  removal  of  the  trees 
referred  to.  In  other  words,  the  whole  ac> 
tlon  sounds  In  tort.  The  record  falls  to 
show  that  Hogg,  or  any  agent  or  employ^  of 
his,  ever  entered  upon  or  cut  or  removed  any 
of  the  timber  from  the  disputed  land.  All 
the  alleged  trespasses  were  committed  by 
Walker  and  his  associates  and  their  vendees. 
All  that  Hogg  ever  did  was  to  sell  the  tim- 
ber to  Walker  and  his  associates.  If  his  title 
proved  defective  and  Walker  and  his  associ- 
ates were  deprived  of  any  of  the  timber  sold  by 
blm,  they  might  have  a  cause  of  action  against 
Hogg,  arising  solely  out  of  the  contract  of  sale 
and  the  deed  made  pursuant  thereto.  So  far 
as  plaintiffs  are  concerned,  however,  Hogg 
cannot  be  held  liable  in  an  action  of  trespass 
for  torts  not  committed  by  blm,  but  commit- 
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ted  solely  by  others  against  whom  plaintiffs 
Tvere  estopped  to  claim  damages. 

On  the  appeal  of  the  Yorks  the  Judgment 
Is  afiSrmed ;  on  the  appeal  of  Hogg  the  judg- 
ment Is  reversed  and  the  canse  remanded, 
with  directions  to  enter  judgment  In  his 
favor. 


CAULDER  et  aL  V.  ELMORE  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct.  19,  1916.) 

1.  Judicial  Sales  €=>uO— Settinq  Asidb— 
Gbounds— Feaud. 

A  purctiaser  of  land  at  a  decretal  sale  be- 
comes a  partjT  to  the  proceedings  from  the  time 
the  report  of  sale  is  made,  so  that  relief  may 
be  had  against  the  judgment  for  fraud  on  his 
part  in  procuring  the  judgment  under  Civ.  Code 
Prac.  §  518,  authorizing  such  relief  for  fraud 
practiced  by  the  successful  party  in  obtaining 
the  judgment,  though  the  judgment  sought  to  be 
set  aside  was  not  one  rendered  in  his  favor, 

[Ed.    Note.— SV>r    other    cases,    «ee    Judicial 
Sales,  Cent.  Dig.  t  111;   Dec.  Dig.  <3=>56.] 

2.  Judicial   Sales    <S='37  —   Vacation   — 

GBOUHUS — AOBEEMXilT  BETWEEN   PaBTIES. 

A  contract  between  the  former  owner  of  land 
and  a  purchaser  at  judicial  sale  that  the  pur- 
chaser should  receive  the  land  at  a  certain  price, 
which  contract  is  not  the  basis  of  the  daim  of 
either  party,  is  not  f;round  for  setting  aside  the 
judicial  sale,  but  is  admissible  only  on  the 
question  of  fraud. 

[Ed.    Note. — For    other    cases,    see    Judicial 
Sales,  Cent  Dig.  g  75;    Dec.  Dig.  <g=»37.] 

3.  Judicial  Sales  «=37— Validitt  —  Bids 
— Chiixino  Competition. 

That  a  competitive  bidder  at  a  judicial  sale 
would  have  bid  more  than  the  land  brought,  but 
that  he  was  told  that  if  he  became  the  purchaser 
he  might  get  into  a  lawsuit,  in  the  absence  of 
showing  who  so  advised  or  tnat  it  was  any  one 
connected  with  the  parties  to  the  proceeding,  is 
not  ground  for  vacation  of  sale. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales, 
Cent.  Dig.  f  75;   Dec.  Dig.  «g=>37.] 

I  4.  Judicial  Sales  '&=>43— Vacation— Inade- 
quacy OF  Price— Evidence. 
Evidence  of  inadequacy  of  price  bid  at  a 
judicial  sale  held  insufficient  to  require  vacation 
of  the  sale. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales, 
Cent  Dig.  §  82;  Dec  Dig.  «=>43.] 

5.  Appeal  and  Ebbob  ®=>1000(1)— Review- 
Questions  OP  Fact  —  Finding  in  Equi- 
table Cause. 

On  appeal  in  an  action  to  set  aside  a  judi- 
cial sale,  the  appellate  court  will  give  some 
weight  to  the  judgment  of  the  chancellor  in  his 
findings  of  fact  and  if  the  testimony  leaves  the 
truth  m  doubt,  the  finding  will  not  be  disturbed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3970,  3978 ;  Dec.  Dig.  «=> 
1009(1).] 

6.  Judicial  Sales  €=»43— Vacation— Pboof 
Requibkd. 

Where  property  sold  at  a  judicial  sale  has 
been  improved  by  good  management  while  that 
acquired  with  the  proceeds  has  deteriorated 
through  bad  husbandry,  the  court  should  be  fully 
satisfied  from  proof  that  fraud  complained  of  is 
established  before  ordering  a  rescission. 

[Ed.    Note. — For    other    cases,    see    Judicial 
Sales,  Cent  Dig.  {  82;   Dec  Dig.  (S=943.] 

Appeal  from  Circuit  Court,  Garrard  Connty. 

Action    by    Auxla    Caulder    and    others 

against  J.  W.  Elmore  and  others.     From  a 


Jndgment  for  defendants,  plalotlffis  appeal 
Affirmed. 

J.  J.  Oreenleaf,  of  Richmond,  for  appel- 
lants. R.  E.  Tomllnson  and  L.  L.  Walker, 
both  of  Lancaster,  T.  L.  Edelen,  of  Frank- 
fort, and  Cbenault,  Wallace  &  Wallace,  of 
Richmond,  for  appellees. 

THOMAS,  J.  The  appellant  Auxla  Caulder 
was  formerly  the  wife  of  John  Wages.  There 
was  born  to  her  as  a  result  of  that  union  the 
other  five  appellants,  who  are  Infants;  but 
the  mother,  after  the  death  of  the  father, 
John  Wagra,  married  Dallas  Caulder,  who, 
at  the  time,  was  the  father  of  four  children 
by  a  former  marriage.  During  the  life  of 
John  Wages  he  and  his  wife  purchased  a 
farm  In  Garrard  county,  consisting  of  216 
acres,  known  la  this  record  as  the  Walden 
farm,  and  to  which  we  shall  hereafter  refer 
as  the  Garrard  county  farm.  The  deed  was 
made  jointly  to  husband  and  wife,  they  each 
taking  a  one-half  undivided  Interest  therein, 
but  the  purchase  money  was  entirely  paid  by 
the  wife  out  of  her  own  means,  with  the  ex- 
ception of  a  deferred  payment,  including  In- 
terest, of  18,487.72,  which  she  afterwards 
paid.  The  husband  died  intestate,  and  his 
children  Inherited  his  one-half  Interest,  sub- 
ject to  the  dower  interest  of  the  appellant 
Mrs.  Caulder.  The  Garrard  county  farm  was 
purchased  la  1906,  and  was  in  possession  of 
and,  at  least  to  some  extent,  occupied  by  the 
purchasers,  up  until  the  first  of  1909,  and 
for  that  year  It  was  rented  to  the  appellee 
Elmore. 

On  January  28,  1908,  the  appellant  Mrs. 
Caulder  filed  In  the  Garrard  circuit  court.  In 
the  name  of  herself.  Individually,  and  as 
guardian  for  her  five  Infant  children,  a  peti- 
tion ex  parte,  asking  for  the  sale  of  the  Gar- 
rard county  farm  for  the  purpose  of  paying 
the  unpaid  purchase  money,  and  for  reinvest- 
ment, and  perhaps  other  grounds,  which  pro- 
ceeding progressed  to  judgment,  but  it  was 
provided  therein  that  no  sale  should  be  made 
by  the  master  commissioner  until  directed  by 
the  appellant  Mrs.  Caulder,  or  her  attorney. 
Things  remained  In  this  condition  until  Feb- 
ruary 17,  1909,  when  there  was  filed  In  the 
ex  parte  proceeding  a  paper,  styled  an  amend- 
ed petition,  converting  the  proceedings  Into 
one  Inter  partes,  the  guardians  for  the  In- 
fant children  being  plaintiffs,  and  their  re- 
spective wards  made  defendants.  In  this 
pleading  the  original  grounds  for  the  sale  are 
more  fully  stated,  and  perhaps  others  relied 
on,  and  all  necessary  allegations  to  make  the 
judgment  for  the  sale  of  the  land  a  valid  one. 
It  being  conceived,  and  correctly  so,  that  tbe 
Judgment  on  the  ex  parte  proceedings,  be- 
cause of  the  failure  to  take  certain  requisite 
steps  was  totally  void.  Upon  the  filing  of 
this  pleading  the  former  Judgment  was  set 
aside,  and  the  cause  progressed,  under  the 
style  of  the  amended  pleading,  to  a  Judgment 
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«rdering  the  sale  of  the  Garrard  county  farm, 
as  prayed  tor  in  the  pleading.  Thla  Judgment 
■was  rendered  on  July  9,  1909.  The  sale  was 
made  by  the  master  commissioner  some  time 
during  the  following  August,  was  reported 
hy  him  to  the  court,  and  was  confirmed  De- 
cember 1,  1909.  In  the  judgment  confirming 
the  sale  the  commissioner  was  ordered  and 
directed  to  reinvest  the  proceeds  in  a  farm 
located  in  Madison  county,  consisting  of  2S7 
acres,  and  at  that  time  owned  by  David 
Chenault.  This  was  done,  and  the  report  of 
the  commissioner  showing  that  fact  was  filed 
And  confirmed.  After  this  the  apj^ellant,  with 
her  children,  moved  to  the  Chenault  farm, 
which  we  will  hereafter  call  the  Madison 
'County  farm.  At  the  sale  made  of  the  Gar- 
lard  county  farm,  appellee  Elmore  became 
the  purchaser,  but  before  confirmation  of  the 
sale  he  transferred  Ids  bid  to  David  Chenault, 
his  father-in-law,  and  the  deed  executed  by 
the  commissioner  was  made  to  him,  but  he 
subsequently  deeded  one-half  of  the  farm  to 
his  son-in^law  and  appellee  J.  W.  Elmore.  On 
December  16, 1911,  more  than  two  years  aft- 
er the  last  Judgment  in  the  case,  the  appel- 
lant,  for  herself,  and  as  guardian  for  tne  in- 
fant children,  filed  a  written  motion  in  the 
case,  seeking  to  set  aside  the  Judgment  of  the 
sale  of  the  Garrard  county  farm  and  the  re- 
investment of  its  proceeds  in  the  Madison 
county  farm,  and  to  liave  an  accounting  of 
the  rents,  Improvements,  etc.,  and  to  this  end 
asked  that  the  cause  be  referred  to  the  mas- 
ter commissioner  for  the  purpose  of  taking 
proof  and  reporting  in  regard  to  these  mat- 
ters. The  grounds  urged  in  the  written  mo- 
tion for  the  relief  sought  are  numerous,  but 
among  them  are  that  no  bond  was  executed, 
as  required  by  the  Code  in 'the  sale  of  in- 
fants' property,  and  that  the  sale  was  void 
because  there  was  a  written  contract  entered 
Into  between  J.  W.  Elmore,  who  Was  acting 
for  himself  and  as  agent  for  bis  father-in- 
law,  and  the  appellant,  who  was  acting  for 
herself  and  as  guardian  for  her  infant  chil- 
dren, previous  to  the  Judgment  of  sale,  and 
which  contract  stipulated  the  price  that 
should  be  paid  for  the  Garrard  county  farm, 
and  the  Madison  county  farm,  into  wMcfa  the 
proceeds  should  be  invested.  The  proceed- 
ings on  this  motion  were  afterward  revived 
against  the  executors  and  devisees  of  David 
Chenault,  he  having  in  the  meantime  died, 
leaving  a  will.  After  such  preparati<Hi  as 
the  parties  saw  proper,  the  motion  to  set 
aside  the  Judgment  ordering  the  sale  of  the 
<>arrard  county  farm  and  the  reinvestment 
of  its  proceeds  in  the  Madison  county  farm 
was  overruled  on  September.?,  1912;  an  ap- 
peal from  that  Judgment  was  prosecuted  to 
this  court,  and  the  Judgment  was  affirmed 
on  September  24,  1913.  Caulder  et  al.  v. 
Chenautt's  Ex'r,  154  Ky.  777,  158  S.  W.  578. 
After  the  action  of  the  court  overruling  the 
motion,  and  on  October  12,  1912,  this  inde- 
pendent suit  was  filed  by  Mrs.  Caulder,  for 


herself  and  as  guardian  for  her  five  infant 
children,  against  the  appellee  Elmore  indi- 
vidually, and  as  executor  of  David  Chenault 
and  the  latter's  heirs  and  devisees,  seeking 
to  obtain  the  same  relief  as  was  sought  in  the 
original  motion.  It  is  claimed,  however,  in 
the  petition,  that  the  Judgment  of  sale  was 
procured  by  fraud,  which,  we  gather  from 
the  pleadings  and  contention  of  counsel,  con- 
sists of  the  written  contract  whereby  the  ap- 
pellee Elmore  agreed  to  purchase  the  Gar- 
rard county  farm  at  $17,000,  and  Mrs.  Caul- 
der agreed  to  take  in  exciiange  and  as  part 
payment  therefor  the  Madison  county  farm 
at  $13,000,  and  that  the  respective  values  of 
these  two  farms  were  fraudulently  repre- 
sented to  her,  as  it  is  contended  that  the 
Garrard  county  farm  was  worth  much  more 
than  $17,000,  and  the  Madison  county  farm 
was  worth  considerably  less  than  $13,000,  and 
that  she  was  greatly  imposed  upon  in  the 
transaction,  as  she  was  illiterate  and  ig- 
norant as  to  their  real  value.  It  is  further- 
more alleged  that  her  attorney  conspired 
with  the  appellee  Elmore  to  perpetrate  such 
fraud  upon  her,  and  aided  and  assisted  in  its 
perpetration.  The  petition  was  afterwards 
amended,  and  both  pleadings  were  controvert- 
ed of  record.  An  abundance  of  proof  was 
taken  by  each  side  to  the  controversy,  and 
upon  final  hearing  the  court  dismlsBed  the 
petition,  which  is  followed  by  this  appeal. 
A  more  detailed  statement  of  the  facts  con- 
cerning the  order  of  sale  of  the  Garrard 
county  farm  and  the  reinvestment  of  its 
proceeds,  as  well  as  the  steps  leading  up  to 
that  Judgment,  will  be  found  in  the  former 
opinion. 

[1]  At  the  beginning  it  is  urged  by  ap- 
pellees that  this  proceeding,  if  allowable  at 
all,  necessarily  comes  under  the  provisions 
of  section  518  of  the  Civil  Code  of  Practice, 
and  that  Inasmuch  as  one  of  the  chief 
grounds  relied  upon  for  the  relief  is  subsec- 
tion 4  of  that  section,  reading,  "For  fraud 
practiced  by  the  successful  party  in  obtaining 
the  Judgment,"  the  suit  cannot  be  maintained 
because  neither  appellee  Elmore  nor  David 
Chenault  were  parties  to  the  proceeding  un- 
der which  the  one  farm  was  sold  and  the 
other  purchased.  We  cannot  agree  with  this 
contention.  The  rule  is  well  settled  in  this 
state  that  a  purchaser  of  land  at  a  decretal 
sale  becomes  a  party  to  the  proceedings  from 
the  time  the  report  of  the  sale  is  made  show- 
ing him  to  be  the  purchaser.  If  the  Judgment 
under  which  he  purchased  was  obtained 
through  or  by  any  fraud  practiced  by  him, 
or  those  beneficially  interested  in  the  prop- 
erty sold,  or  if  the  proceeds  should  be  in- 
vested in  other  property,  if  such  purchaser 
should  be  beneficially  Interested  in  the  prop- 
erty purchased  we  feel  safe  in  saying  that 
such  fraud  might  be  reached  and  relief  grant- 
ed throi^h  a  proceeding  under  section  518  of 
the  Code.'  It  is  not  necessary  ttiat  the  Judg- 
ment sought  t»  be  aet  aside  by  such  proceed- 
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log  should  baTe  been  rendered  In  faTor  of 
the  party  practicing  the  frand;  It  Is  sufficient 
for  the  maintenance  of  the  action  If  the  one 
gnilty  of  the  frand  becomes  a  party  to  the 
proceeding  and  Is  benefited  by  the  Judgment. 
Lawless  y.  Sevier,  5  Ky.  I^iw  Rep.  239;  B.  c., 
12  Ky.  Opinions,  231.  The  purpose  of  the 
subsection  quoted  Is  to  furnish  a  remedy  for 
relief  against  fraud  practiced  by  a  party  who 
has  succeeded  beneficially  by  the  proceeding, 
and  who,  In  some  way,  becomes  a  party  to 
the  proceeding  before  Ita  final  disposition. 
So  we  conclude  that  the  action  la  properly 
maintainable  under  section  618  of  our  Civil 
Code. 

All  of  the  qnestlons  sought  to  be  raised  by 
the  present  proceeding,  with  the  possible  ex- 
ception as  to  the  value  of  the  Garrard  coun- 
ty farm,  are  presented  by  the  motion  to  set 
aside  the  Judgment  hereinbefore  set  out,  and 
which  was  decided  adversely  to  the  plaintUts 
In  the  present  proceeding,  both  by  the  lower 
conrt  and  this  court  It  would  therefore 
seem  that  the  matters  sought  to  be  litigated 
here  are  res  adjudicata  and  cannot  be  litigat- 
ed In  this  proceeding  between  the  same  par- 
ties; but,  Inasmuch  as  it  la  vigorously  In- 
sisted that  all  the  facts  were  not  before  the 
court  upon  the  trial  of  that  motion,  and  that 
all  the  circumstances  surrounding  the  execu- 
tion of  the  contract  were  not  developed  there- 
in, we  have  concluded  to  look  Into  the  merits 
of  the  case  as  presented  by  the  testimony 
heard  upon  the  trial. 

[2]  The  contract  between  appellee  Elmore 
and  the  appellant,  for  herself  and  as  guard- 
ian for  her  children,  which  is  so  vigorously 
assailed,  was  executed  on  January  20,  1909, 
and,  aside  from  provisions  which  we  have 
stated,  it  was  further  provided  in  substance 
that  if  at  the  Judicial  sale  of  the  Garrard 
county  farm  It  should  bring  exceeding  the 
price  agreed  upon  In  the  contract,  Mrs.  Caul- 
der  should  lose  the  part  of  the  excess  that 
would  be  going  to  her,  and  should  restore  to 
her  wards  the  i>art  of  the  excess  that  would 
be  going  to  them.  It  might  be  here  stated 
that  Mrs.  Caulder,  since  the  death  of  her 
first  husband,  has  purchased  the  Interest  of 
his  four  dilldren  by  his  first  wife,  which 
made  her  the  owner  of  not  only  one-half  of 
the  Garrard  county  land,  which  she  obtained 
in  the  deed  for  it  executed  to  herself  and 
husband,  but  also  of  four-ninths  of  the  other 
one-half,  and  she  is  entitled  to  dower  in  the 
remaining  five-ninths  of  that  one-half,  and 
having  paid  off  the  unpaid  purchase  money, 
she  would  at  least  be  entitled  to  some  equi- 
table interest  In  the  remaining  interest  of 
her  children.  This  would  give  her  practical- 
ly five-sixths  of  the  entire  fUm,  to  say  noth- 
ing abont  her  dalm  that  she  is  the  equitable 
owner  of  the  entire  farm,  having  paid  all  of 
the  pnrdiase  money.  This  is  mentioned  for 
the  purpose  of  abowing  not  only  the  small 
Interest  of  the  Infants  (which,  however,  does 
not   affect   the   legal    questloDl   concerning 


their  rights),  but  to  farther  show  that  unless 
the  land  brought  greatly  more  than  the  price 
stipulated  In  the  contract,  the  amount  for 
which  she  wonld  have  to  account  to  her  chil- 
dren would  be  comparatively  small,  and  she, 
b^ng  an  adult,  with  the  power  to  contract 
cannot  complain  of  any  loss  which  she  might 
sustain  If  the  contract  was  fairly  made.  It 
is  insisted,  however,  that  the  mere  fact  of 
the  existence  of  the  contract  Justifies  the 
setting  aside  of  the  sale,  and  we  are  refer- 
red to  the  following  cases  from  this  court  In 
support  of  such  contention:  Klnslow  v. 
Grove,  98  Ky.  266,  82  S.  W.  938,  17  Ky.  Law 
Bep.  846,  Clark  v.  Stanhope,  109  Ky.  621,  69 
S.  W.  866,  and  Hulsewede  v.  Churchman,  111 
Ky.  61,  63  B.  W.  1,  23  Ky.  Law  Rep.  487.  It 
would  serve  no  naeful  purpose  to  Incumber 
this  opinion  with  a  recitation  of  the  facta  ap- 
pearing In  thoee  cases.  It  is  snflScient  to 
say  that  they  were  ea<di  proceedings  which, 
in  some  way,  sought  to  uplMld  contracts  for 
the  private  sale  of  infants'  real  estate,  either 
by  having  a  private  sale  confirmed  by  the 
Judgment  of  the  court,  as  is  one  of  the  cases, 
or  by  a  suit  based  on  a  noncompliance  with 
such  contract  as  are  the  other  cases.  The 
contract  in  the  Instant  case  is  not  sought  to 
be  upheld  by  any  of  the  parties  thereto,  as 
the  proceedings  are  not  based  on  it  It  is 
merely  an  Incident  in  the  case,  and  Is  evi- 
dentiary only  on  the  question  of  fraud.  It 
might  be  tliat  if  because  of  the  contract  the 
Interest  of  the  infants  was  prevented  from 
seUlng  for  a  fair  price  equity  would  Interfere 
aud  set  the  sale  aside,  but  such  facts  must 
be  made  to  appear  from  other  evidence  than 
the  mere  Introduction  of  the  contract  This 
question  was  gone  into  at  considerable  length 
in  the  preparation  of  the  cause,  as  was  also 
the  respective  values  of  the  two  farms,  and 
the  chancellor,  after  considering  all  the  evi- 
dence, rendered  the  Judgment  appealed  from. 

[S]  A  competitive  bidder  at  the  sale,  who 
made  several  bids  for  the  land,  testified  that 
he  intended,  and  perhaps  wonld  have  bid 
more  than  the  land  brought,  but  that  he  was 
told  that  If  he  did  so  and  l>ecame  the  pur- 
chaser he  might  get  into  a  lawsuit  It  is 
not  shown  that  the  one  who  is  alleged  to 
have  so  advised  him  was  in  any  way  con- 
nected with  the  defendants  in  this  proceed- 
ing, or  any  of  them,  and  that  individual  even 
denies  having  given  any  such  advice.  The 
one  who  actually  did  the  bidding  for  this 
supposed  purchaser  is  an  attorney,  and  he 
says  In  his  testimony  that  he  knew  that  who- 
ever made  the  highest  bid  and  became  the 
purchaser  of  the  land  would  get  it  There 
was  no  report  .being  circulated  by  the  de- 
fendants, or  any  one  for  them,  nor  anything 
to  show  any  act  tending  to  stifle  the  bidding 
or  to  in  any  way  prevent  a  fair,  frae  and 
open  sale.  As  a  matter  of  fact  the  land  did 
bring  more  than  that  agreed  to  be  paid  la 
the  contract 

[4]  As  to  the  value  of  the  respective  tami» 
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at  the  date  of  the  contract  (which  was  aome- 
thing  over  four  years  prior  to  the  date  ot 
the  taking  of  the  testimony)  a  great  mass  ot 
testimony  was  taken  by  both  sides,  and,  as 
Is  usual  In  such  cases,  there  was  consider- 
•able  contrariety  In  It.  It  would  be  useless 
to  enumerate  the  witnesses,  or  their  testi- 
mony. It  Is  sufficient  to  say  that  probably 
an  equal  number  of  witnesses  testified  that 
the  Qarrard  county  farm  sold  for  more,  or 
as  much,  as  It  was  worth,  as  did  those  who 
testified  that  It  was  at  that  time  worth  a 
greater  sum,  and  the  same  Is  true  with  ref- 
erence to  the  value  of  the  Madison  county 
farm.  It  should  also  be  remembered  that 
the  evidence  discloses  that  since  the  date  of 
the  contract  the  management  of  the  Garrard 
county  farm  has  been  characterized  by  good 
husbandry,  while  the  reverse  Is  true  as  to 
the  Madison  county  farm.  With  conditions 
thus  existing  at  the  time  the  witnesses  testi- 
fied, it  la  quite  probable  that  their  testimony 
was  more  or  less  warped  by  the  then  con- 
ditions of  the  two  farms.  At  that  time  the 
proof  tends  to  show  that  the  Garrard  county 
farm  was  Increasing  In  value,  while  the 
Madison  county  farm  was  dlmtnlshlng  In 
value.  Under  such  circumstances,  the  re- 
marks of  this  court  In  the  case  of  Dotson  t. 
Norman,  159  Ky.  786,  169  S.  W.  527,  where 
similar  circumstances  were  being  considered, 
are  pertinent.    They  are: 

"In  resj^ect  of  the  charge  of  inadequacy  of 
consideration  when  relied  upon  as  ground  for  the 
cancellation  of  a  conveyance,  the  evidence  upon 
this  issue  is  to  be  weighed  by  the  chancellor  and 
its  probative  force  estimated  and  .determined  in 
much  the  same  manner  as  evidence  is  weiglied  by 
a  jury.  The  chancellor  may,  as  a  jury  may,  eau 
to  his  aid  in  a  matter  of  common  knowledge  his 
general  experience  as  a  man  of  affairs,  and  he 
may  rationally  accord  to  the  testimony  of  a 
witness  npon  the  snbject  of  value  a  force  propor- 
tionate to  the  freedom  of  the  witness  from  any 
motive  to  misrepresent. which  mi^ht  be  consider- 
ed as  controlling.  And  he  may  give  some  weight 
to  the  fact  that  the  opinion  of  witnesses  testify- 
ing concerning  values  of  land,  as  of  a  date  prior 
to  the  development  of  coal  operations  thereon, 
when  sudi  witness  is  testifying  after  such  de- 
velopment bas_  demonstrated  an  increased  value 
of  such  lands,  is  apt  to  be  more  or  less  influenced 
by  the  fact  oi  such  subsequent  increase  in  value 
and  present  conditions.  The  controlling  fact  is 
the  value  of  the  property  conveyed  at  the  time  of 
the  conveyance;  if  the  price  paid  was  at  the 
time  and  nnder  the  circumstances  a  fair  price, 
then  It  matters  not  how  many  times  the  property 
has  Increased  in  value  since  the  conveyance  as 
the  resnlt  of  the  discovery  of  resources  then  un- 
known, or  as  the  result  of  the  development  of 
resonrces  then  known  bnt  whose  value  was  not 
then  realised  and  appreciated." 

[tl  What  the  chancellor .  may  do  In  deter- 
mining from  the  testimony  what  are  the 
facts,  this  court  may  also  do  when  called 
upon  to  determine  the  facts.  The  rule  is  to 
give  some  weight  to  the  Judgment  of  the 
diancellor  In  his  finding  of  facta.  If  the 
testimony  In  its  entirety  leaves  the  truth  of 
the  matter  la  doubt,  the  finding  of  the  chan- 
cellor will  not  be  disturbed  by  this  court  on 


appeal.  It  Is  only  when  hla  finding  Is  against 
the  weight  of  the  evidence,  or  the  testimony 
Is  preponderating  against  his  finding  of  ftict, 
that  we  are  authorized  to  disturb  It  The 
most  recent  case  from  this  court  announcing 
the  rule  that  should  govern  us  In  reviewing 
the  Judgment  of  the  trial  court  In  Its  finding 
of  fact  Is  that  of  Ford  Lumber  &  Mfg.  Co. 
V.  Arch  Comett  et  aL,  171  Ky.  404,  188  S.  W. 
466,  wherein  other  cases  upon  the  subject  are 
referred  to.  Applying  this  rule,  we  are  not 
prepared  to  say  that  the  trial  court  was  In 
error  in  his  finding  of  facts  on  the  Issues 
presented. 

(63  We  have  not  overlooked  the  authorities 
to  which  our  attention  has  been  called  by 
appellant's  attorney  governing  the  courts  In 
their  dealings  with  contracts  between  persons 
occupying  toward  each  other  a  confidential 
or  fiduciary  relation,  as  It  Is  claimed  in 
this  case  that  appellee  Elmore  was  the  agent 
of  Mrs.  Caulder  for  the  purpose  of  selling 
the  Garrard  county  farm;  bnt  before  those 
equitable  rules  can  be  called  into  applica- 
tion, the  facts  must  exist  authorizing  it  As 
we  have  seen,  the  chancellor  found  that  no 
such  facts  existed,  and  under  the  state  of 
the  record  we  are  not  prepared  to  question 
his  findings.  This  Utlgation  has  been  pend- 
ing, in  oae  way  or  another,  for  a  long  time. 
Everything  growing  out  of  either  the  con- 
tract or  the  Judgment  has  become  fully  ex- 
ecuted, and  up  to  the  time  of  the  taking  of 
the  testimony  there  bad  been  a  considerable 
sum  of  money  si)ent  on  the  Garrard  county 
farm  In  Improving  it  in  various  ways,  whUe 
the  Madison  county  farm  bad  been  permit- 
ted to  considerably  diminish  In  valne^hrougb 
bad  husbandry,  making  It  the  more  difficult 
to  place  the  parties  In  statn  quo,  even  should 
the  facts  Justify  It. 

Under  such  circumstances,  the  court  should 
be  fully  satisfied  from  the  proof  that  the 
fraud  complained  of  Is  established  before  a 
rescission  should  be  ordered,  or  the  Judgment 
annulled. 

As  we  have  shown,  we  are  not  so  satisfied 
from  the  proof  in  this  case,  and  the  Judgment 
appealed  from  being  in  accord  with  our 
views,  it  is  affirmed 

JETT  et  aL  V.  JETT. 
(Court  of  Appeals  of  Kentucky.    Oct  18, 1916.) 

1.  LzMrrATioN  OF  Actions  <K=»37(1),  97— Du- 
BESS— Rbcovbbt  or  Paykbiit. 

tinder  Ky.  St  t§  2515-1519,  a  wife  whose 
husband, '  under  duress,  paid  over  her  money  in 
settlement  of  an  alleged  claim  against  him,  had 
five  years  after  her  discovery  of  such  duress  and 
not  later  than  ten  yean  succeeding  the  payment 
within  which  to  sue  to  recover  the  money. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {{  182,  186;  Dec.  Dig.  iS=> 
37(1),  97.] 

2.  Payment  e=8»(l)  —  Dubsbb  —  Rbcovkby 

— E^OPPKL. 

The  fact  that  a  wife's  action  to  recover  her 
money  paid  by  her  husband,  under  duress,  to  the 
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defendants  in  settlement  of  defendant's  alleged 
cause  of  action  against  him  for  slander,  was  not 
brought  until  after  such  cause  had  been  barred 
by  limitations,  did  not  estop  her  from  its  re- 
covery, on  the  ground  that  the  defendants  were 
lulled  into  the  belief  that  plaintiff  did  not  ob- 
ject to  the  payment  of  such  money  and  by  rea- 
son thereof  failed  to  bring  action  against  the 
husband  for  slander. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  S  291;   I>ec.  Dig.  <8='89(1).] 

3.  Estoppel  ^=>52  —  Gboundb  —  "Estoppel 
BT  Conduct." 

"Estoppel  by  conduct"  arises  only  where  the 
person  against  whom  it  is  pleaded  by  his  con- 
duct induces  the  person  relying  upon  the  estop- 
pel to  believe  in  the  existence  of  a  particular 
state  of  facts  and  to  act  thereon  to  his  preju- 
dice, and,  in  such  case,  the  estoppel  can  go  no 
further  than  to  prevent  the  former  from  denying 
that  such  state  of  facts  does  in  truth  exist. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  f§  121-125,  127;   Dec.  Dig.  <8=»52. 

For  other  definitions,  see  Words  and  Phrases, 
Estoppel  by  Conduct] 

4.  Estoppel  <®=>9e—QB0UNDa— "Estoppel  bt 
Laches." 

"Estoppel  by  laches"  is  a  neglect  to  do  some- 
thing which  one  should  do,  or  to  seek  to  enforce 
a  right  at  a  proper  time. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  S  288;   Dec.  Dig.  <&=>96. 

For  other  definitions,  see  Words  and  Phrases, 
Estoppel  by  Laches.] 

5.  Estoppel  <8=»56,  96  —  Gbottnds  —  Negli- 
gence. 

Active  negligence  may  operate  as  an  estop- 
pel, but  negligence  to  amount  to  an  estoppel 
must  be  in  the  transaction  itself  and  the  proxi- 
mate cause  of  leading  the  party,  in  whose  behalf 
the  right  to  rely  upon  it  arises,  into  mistakes. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  {|  142,  288;   Dec.  Dig.  <S=356,  96.] 

6.  Estoppel  ®=352  —  "Estoppel  in  Pais"  — 
"Equitable  Estoppel." 

The  term  "estoppel  in  pals"  includes  estop- 
pel by  conduct,  laches,  negligence,  and  all  ot^e^ 
estoppels  not  arising  from  record,  deed,  or  writ- 
ten contract;  which  forms  of  estoppel  are  also 
generally  called  "equitable  estoppel,  not  because 
they  are  recognized  as  peculiar  to  equitable  tri- 
bunals, but  because  arising  upon  facts  rendering 
their  application  in  the  protection  of  rights 
equitable  and  just,  which  doctrine  is  recognized 
in  courts  of  common  law  as  well  as  in  courts 
of  equity. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  !§  121-120,  127;    Dec.  Dig.  <S=>52. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estoppel  in  Pais.] 

7.  Payment  ®=989(61— Action  to  Rbcoveb— 
Qttestion  roR  Jttbt— Dubess. 

In  a  wife's  action  against  a  married  woman, 
her  husband,  and  their  attorney  to  recover  the 
amount  paid  them  out  of  her  money  by  her  hus- 
band's check,  obtained  under  duress,  in  settle- 
ment of  the  feme  defendant's  alleged  cause  of  ac- 
tion against  him  for  slander,  evidence  held  to 
make  the  duress  exerted  on  the  hnsbnnd  a  ques- 
tion for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  |  296;   Dec.  Dig.  «=»89(6).] 

8.  Appeal  and  Ebrob  €=1002  —  Review  — 
Question  of  Fact— Vebdict. 

A  finding  of  the  jury  upon  contradictory  evi- 
dence must  be  accepted  as  decisive  of  the  issue, 
and  the  fact  that  the  trial  court  or  the  Court  of 
Appeals,  if  required  to  try  the  issue  of  fact, 
might  have  inclined  to  a  diiferent  oonclusion. 


would  not  anthorize  either  to  Interfere  with  the 
Terdict. 

[£!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3835-3(e7;  Dec.  Dig.  «=» 

9.  Payment  «=389(®  —  Dubess  —  Action  to 
Recoveb— Question  fob  Juby— Ownership. 

Evidence  held  to  make  plaintiffs  ownership 
of  the  money  paid  and  sought  to  be  recovered  a 
question  for  the  jury. 

[EM.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  J  296;  Dec.  Dig.  <8=»89(6).] 

10.  Payment  «=»89(1) — Dubess— Ownership 
—Right  or  Recovery. 

The  wife,  upon  identU^ng  the  money  so 
paid  to  defendant  by  her  husband  as  her  proper- 
ty, had  the  right  to  recover  it  from  the  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  f  291:   Dec.  Dig.  «=»89(1).] 

11.  Patubnt  «=s»89(6)— Action  to  Recover- 
Instructions. 

In  a  wife's  action  to  recover  her  money  paid 
to  defendant  by  her  husband,  under  duress,  in- 
structions that  if  defendants  by  threats  or  duress 
compelled  the  husband  to  sign  and  deliver  to  the 
defendant  attorney  a  check  for  such  amount,  and 
he  received  the  money  thereon,  and  that  it  was 
the  property  of  the  plaintiff,  the  jury  should  find 
for  her  in  that  amount  or  for  tiie  amount  of  the 
money  which  belonged  to  her,  were  proper. 

[£id.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  {  296;    Dec  Dig.  <S=3S9(6).] 

12.  Tbial  «=32S6(2)  —  Action  to  Bsoovkb 
Payment— Failubb  to  Instruct. 

Where  the  instructions,  after  predicating  the 
state  of  case  which  would  authorise  the  plauitiS 
to  recover,  concluded  by  stating  that  unless  the 
jury  so  found  they  would  find  for  the  defendants, 
the  failure  to  give  the  converse  of  an  instruc- 
tion that  if  defendants  obtained  such  money  by 
duress,  and  if  it  was  the  property  of  the  plain- 
tiff, they  should  find  for  her,  was  not  erroneous. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  70S;   Dec.  Dig.  <S=>296(2).] 

13.  Payment  «=»8e(6)— Action  to  Recoveb— 
Instb  ucnoNs— Issues. 

The  refusal  to  instruct  as  to  the  effect  of  the 
commingling  of  the  funds  of  the  plaintiff  and  her 
husband  in  the  bank  on  which  the  husband's 
check  was  drawn,  in  his  name,  and  that  if  it 
was  their  custom  recognized  by  the  bank  for 
each  to  draw  checks  in  his  or  her  name  for  their 
individual  purposes,  and  that  if  the  husband's 
check  was  given  in  pursuance  of  such  custom, 
the  jury  should  find  that  the  deposit  was  not  a 
trust  fund  and  return  a  verdict  for  the  defend- 
ants, was  proper,  since  it  would  have  been  mis- 
leading as  densang  the  wife's  right  to  recover  if 
she  owned  any  part  of  such  deposit 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  §  296;  Dec  Dig.  <3=>89(6).] 

14.  Payment  <^»89(4)— Action  to  Rbcovbb— 
Issues— Evidence. 

The  exdnsion  of  evidence  for  tiie  defendants 
to  prove  the  slanderous  words  which  it  was 
claimed  that  plaintiff's  husband  had  spoken  of 
the  feme  defendant  and  in  settlement  of  which 
the  money  had  been  paid  was  proper,  as  it  was 
not  within  the  issues  and  could  m  no  way  af- 
fect the  right  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  {  294;    Dec.  Dig.  «=>89(4).] 

Appeal  from  Circuit  Court,  Bracken  County. 

Action  by  Viola  Jett  against  Etna  Jett  and 
busbaad  and  W.  A.  Byron.  Judgment  for 
plalntUf,  and  defendants  Etna  Jett  and  W.  A. 
Byron  ai^eal.     Affirmed. 


dss»For  oiher  cases  aaa  i 
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W.  A.  Byron,  of  BrooksvlUe,  A.  T>.  Cole,  of 
Maysvtlle,  R.  B.  Franldin,  of  Lexington,  and 
R.  C  Talbott,  of  Paris,  for  appellants.  M. 
Hargett,  of  Augusta,  and  Geo.  B.  Kinney,  of 
Brooksville,  for  appellee. 

SETTLE,  J.  This  action  seems  to  bare 
bad  Its  Inception  In  a  disagreement  between 
R.  (X  Jett  and  tbe  appellant  Thomas  D.  Jett, 
brotbers,  arising  out  of  a  proposal  by  Tbom> 
as  D.  Jett  to  their  mother  that  she  leave 
her  own  borne  and  reside  at  a  hotel  In 
Brooksvllle  kept  by  himself  and  his  wife,  the 
appellant  Etna  Jett,  which  proposal  was 
strongly  opposed  by  B.  C.  Jett  The  breach 
between  tbe  brothers  finally  culminated  In  a 
charge  by  Thomas  D.  Jett  and  bis  wife,  Etna 
Jett,  that  R.  C.  Jett  had  malldonsly  spoken 
and  published  of  and  concerning  Etna  Jett 
certain  false  and  slanderous  words  affecting 
her  character  for  diastlty,  which  because  of 
tbelr  Indecency  are  not  here  reproduced. 
Etna  Jett  employed  the  appellant  W.  A.  By- 
ron, a  lawyer  of  prominence  living  In  Brooks- 
vllle, to  Institute  against  R.  C.  Jett  an  action 
to  recover  tbe  damages  claimed  by  ber  on 
account  of  the  alleged  slander.  Mr.  Byron 
,  prepared  the  petition  and  placed  It  in  tbe 
bands  of  tbe  circuit  court  clerk  of  Bra<^en 
county,  with  an  order  that  It  be  not  filed  un- 
less later  directed  by  him;  he  preferring, 
as  be  claimed,  to  get  tbe  matter  settled  sat- 
isfactorily to  tbe  parties  wltbout  a  suit. 
Shortly  after  leaving  tbe  petition  with  the 
drcolt  court  derk,  Byron  had  two  interviews 
wltb  B.  G.  Jett  In  the  first,  tbe  lattn  de- 
nied tbe  speaking  of  slanderous  words  con- 
cerning tbe  appellant  Etna  Jett  attributed 
to  bim,  and  at  tbe  Instance  of  Byron  signed 
a  written  statement  prepared  by  the  latter, 
containing  such  denial  and  expressing  belief 
in  tbe  excellence  of  ber  character.  The  writ- 
ing was  witnessed  by  George  W.  Jett  & 
cousin  of  the  parties  concerned,  and  is  as 
follows: 

"BrooksviUe,  Ky.,  April  4,  1813. 

"To  Whom  It  May  Concern:  I  have  known 
Etna  Jett  for  years.  Her  husband  is  my  brother 
and  we  always  got  along  well.  I  believe  Etna 
Jett  is  as  modest  and  pure  a  woman  as  there  is 
in  the  state  of  Kentncky.  I  never  said  a  wrong 
word  about  Etna  Jett  in  my  life.  So  far  as  I 
know,  she  is  as  pure  and  good  a  woman  as  there 
is  on  earth.  I  never  said  that  I  had  intercourse 
with  her  or  that  I  knew  as  much  about  her  as 
I  did  about  my  own  wife.  I  make  this  state- 
ment freely  and  voluntarily,  because  it  is  true. 
"(Signed]    B.  0.  Jett 

"Attest:   G.  W.  Jett" 

In  tbe  s^ond  interview  between  R.  0.  Jett 
and  Byron,' the  former,  in  settlement  of  tbe 
claim  of  Etna  Jett  against  him  for  damages 
on  account  of  tbe  alleged  slander,  executed 
and  delivered  to  Byron  bis  check  on  tbe  First 
National  Bank  of  Brooksvllle  for  $1,260, 
payable  to  Byron,  who  at  once  presented  it 
at  the  bank  and  obtained  theremi  the  money. 
Either  at  that  meeting  or  the  first  one,  Byron 
gave  B.  C.  Jett  the  following  writing: 

"To  Whom  It  May  Concern;  Etna  Jett  and 
B.  O.  Jett  having  gotten  into  some  trouble  and 


having  settled  same  satisfactorily  to  both  parties. 
I  hereby  promise  the  said  R.  C.  Jett  in  consid- 
eration or  said  settlement,  that  the  said  Etna 
Jett  will  not  file  any  suit  against  him  but  will 
drop  the  matter  so  far  as  she  and  her  husband 
is  concerned.    [Signed]    W.  A.  Byron, 

"At^y.  for  Etna  Jett" 

The  present  action  was  brought  by  Viola 
Jett,  wife  of  R.  C.  Jett  against  tbe  appel- 
lants, Etna  Jett  ber  husband  Thomas  D. 
Jett  and  W,  A.  Byron,  seeking  to  recover 
of  them  tbe  11,250  paid  them  In  tbe  check 
for  that  amount  delivered  to  W.  A.  Byron 
by  R.  C.  Jett;  it  being  averred  in  tbe  peti- 
tion that  tbe  payment  in  question  was  made 
with  money  belonging  to  ber  and  obtained 
from  ber  husband,  R.  G.  Jett  by  threats  and 
duress,  made  and  exercised  upon  him  by  the 
appellants  at  the  time  of  tbelr  receiving  from 
R.  C.  Jett  the  check  therefor.  The  answer 
of  the  appellants,  which  was  Joint  and  sev- 
eral, specifically  denied  the  averments  of  the 
petition.  The  trial  resulted  in  a  verdict  In 
favor  of  tbe  appellee,  Viola  Jett  and  against 
tbe  appellants  Etna  Jett  and  W.  A.  Byron 
for  $984.55,  with  interest  thereon  at  tbe  rate 
of  6  per  cent  per  annum  from  the  14th  day 
of  April,  1913,  until  paid.  From  the  Judg- 
ment entered  upon  that  verdict  the  latter 
have  appealed.  ■ 

[1,2]  Appellants  first  complain  that  tbe 
trial  court  erred  in  refusing  to  permit  them 
to  file  an  amended  answer  which  they  ten- 
dered and  asked  leave  to  file  at  the  conclu- 
sion of  all  the  evidence  and  before  the  sub- 
mission of  the  caseto  the  Jury.  The  amend- 
ed answer,  In  substance,  alleged  that  al- 
though tbe  appellee,  Viola  Jett,  was  advised 
three  weeks  after  its  delivery  of  the  giving 
of  tbe  check  of  $1,250  by  her  husband,  R.  C. 
Jett,  to  the  appellant  W.  A.  Byron  in  settle- 
ment of  the  appellant  Etna  Jett's  claim 
against  him  for  damages  for  the  slander,  by 
refraining  from  bringing  tbe  present  action 
against  the  appellants  to  recover  the  amount 
of  the  check  until  more  than  a  year  after 
the  publication  by  B.  C.  Jett  of  tbe  slander, 
she  caused  tbe  right  of  action  of  Etna  Jett 
against  B.  C.  Jett  for  the  slander  to  be  bar- 
red by  the  statute  of  limitations  of  one  year, 
and  by  such  delay  and  alleged  laches  was 
estopped  to  maintain  ber  action  against  tbe 
appellants. 

We  find  no  error  In  tbe  trial  court's  re- 
jection of  tbe  amended  answer.  If  the  $1,- 
250  paid  the  appellant  Byron  by  R.  C.  Jett 
was  in  fact  the  money  of  his  wife,  the  ap- 
pellee Viola  Jett  and  tbe  payment  thereof 
was  obtained  from  bim  through  tbe  fraud  of 
tbe  appellants  or  by  their  subjecting  bim  to 
duress,  in  such  event  she  had  five  years  from 
her  discovery  of  such  fraud  or  duress,  and 
not  later  than  ten  years  succeeding  the  date 
of  its  perpetration,  within  which  to  sue  for 
tbe  recovery  of  the  money.  Ky.  Statutes,  {| 
2515-2519.  Appellee's  right  of  action  was 
in  no  way  affected  by  the  slander.  If  any, 
uttered  by  her  husband  against  Etna  Jett ; 
consequently,  tta«  fact  that  tbe  action  was 
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brought  after  the  expiration  of  the  year 
within  which  'Etna  Jett  should  or  might  ha^e 
sued  B.  0.  Jett  for  the  alleged  slander,  even 
if  her  motire  for  the  delay  was  to  enable 
Etna  Jett's  right  of  action  against  R.  C.  Jett 
for  the  slander  to  become  barred  by  the  stat- 
ute of  limitations,  could  not  constitute  an 
estoppel  to  her  right  to  recorer  of  appellants 
in  this  case,  If,  as  alleged  in  the  petition,  the 
money  belonging  to  her  was  wrongfully  ob- 
tained from  her  husband  through  the  duress 
charged.  Reduced  to  its  flnal  analysis,  ap- 
pellants' attempted  defense  of  estoppel  set 
up  by  the  amended  answer  rests  upon  the 
theory  that  they  have  obtained  some  sort  of 
right  to  the  money  in  controversy  because  of 
appellee's  alleged  laches  in  falling  to  assert 
her  claim  to  it  in  such  time  as  would  have 
enabled  Etna  Jett,  In  the  event  of  appellee's 
claim  proving  superior  to  hers,  to  institute 
an  action  of  damages  against  B.  G.  Jett  for 
the  slander. 

[3-S]  There  is  such  a  thing  as  "estoppel 
by  conduct";  but  it  arises  only  where  the 
person,  against  whom  the  estoppel  is  plead- 
ed, by  his  conduct  induces  the  person  relying 
upon  the  estoppel  to  believe  in  the  existence 
of  a  particular  state  of  facts  and  to  act 
thereon  to  her  prejudice;  but  in  such  case 
the  estoppel  can  go  no  farther  than  to  pre- 
vent the  former  from  denying  that  such  state 
of  facts  does,  in  truth,  exist.  There  may 
also  be  an  "estoppel  by  laches";  that  is,  a 
neglect  to  do  something  )yblcb  one  should  do, 
or  to  seek  to  enforce  a  right  at  a  proper 
time.  It  Is  likewise  true  that  active  negli- 
gence may  operate  as  an  estoppel;  but  neg- 
ligence, to  amount  to  an  estoppel,  must  be  in 
the  transaction  itself  and  the  proximate 
cause  of  leading  the  party,  in  whose  behalf 
the  right  to  rely  upon  it  arises,  into  mistakes. 
The  term  "estoppel  in  pals"  Includes  the 
forms  of  estoppel  mentioned,  and  all  others 
not  arising  from  a  record,  deed,  or  written 
contract.  These  forms  of  estoppel  customari- 
ly discussed  in  the  text-books  under  the  term 
"equitable  estoppel,"  which  was  originally 
borrowed  from  equity,  but,  as  said  In  Fltz- 
patrick  T.  Baker,  155  Ky.  175,  159  S.  W.  675, 
quoting  with  approval  from  16  Cyc.  682 : 

"Equitable  estoppels  are  so  called,  not,  how- 
ever, because  they  are  recognized  as  peculiar 
to  egaitable  tribunals,  but  because  they  arise 
upon  facts  which  render  their  application  in  the 
protection  of  rights  equitable  and  just  The  doc- 
trine is  recognized  in  the  courts  of  common  law 
just  as  much  as  in  the  court*  of  equity,  although 
it  was  first  administered  as  a  branch  of  equitable 
jurisprudence." 

In  Pomeroy's  Equity  Jurisprudence,  vol. 
2,  §  804,  an  "equitable  estoppel"  is  thus  de- 
fined: 

"An  equitable  estoppel  is  the  eflfect  of  the  vol- 
untary conduct  of  a  party  whereby  he  is  abso- 
lutely precluded  both  at  common  law  and  In 
equity  from  asserting  rights,  wlii<±  perhaps  have 
otherwise  existed,  eiuer  of  property  or  contract^ 
or  of  remedy,  as  against  another  person  who  has 
in  good  faith  relied  upon  such  conduct  and  has 
been  led  thereby  to  change  hia  positioa  for  the 


worse  and  wIm,  on  hi»  part,  aeqnirea  aome  corre- 
sponding right,  either  of  property  or  contract  or 
of  remedy." 

It  was  not  alleged  in  the  amended  answer 
that  appellee  was  present  or  a  party  to  the 
transaction  in  which  W.  A.  Byron  obtained 
from  B.  O.  Jett  the  check  for  $1,250  in  the 
alleged  settlement  of  the  appellant  Etna 
Jett's  claim  of  damages  for  the  slander;  or 
that  by  any  act  of  appellee's  occurriner  be- 
fore or  after  the  alleged  settlement  appel- 
lants were  induced  to  accept  the  check  or  re- 
tain its  proceeds,  or  that  she  said  or  did  any- 
thing in  ratification  of  snch  payment,  but 
only  that,  by  reason  of  ber  failure  to  sue  ap- 
pellants as  soon  as  she  might  liave  done  and 
within  a  year  of  the  publication  by  R.  Ol 
Jett  of  the  slander  against  Etna  Jett,  the  lat- 
ter was  lulled  into  the  belief  that  appellee 
did  not  object  to  the  payment  of  the  $1,250, 
and  by  reason  thereof  failed  to  sne  R.  C.  Jett 
for  the  slander.  It  is  apparent  from  what 
has  been  said  that  tlie  alleged  negligence  of 
appellee  in  the  particular  mentioned  caimot 
be  said  to  have  been  the  proximate  cause  of 
or  inducement  to  appellants'  acceptance  of 
the  dieck  from  R.  O.  Jett  Obviously  the 
averments  of  the  amended  answer  do  not. 
call  for  the  application  of  any  of  the  forms 
of  estoppel  mentioned  above,  hence  the  filing 
of  the  amendment  was  properly  disallowed. 

[7]  Appelbints  also  complain  of  the  trial 
court's  refusal  of  an  instruction  peremptorily 
directing  a  verdict  in  their  behalf,  for  which 
they  asked  at  the  conclusion  of  all  the  evi- 
dence. This '  contention  will  require  consid- 
eration of  the  evidence.  According  to  the 
testimony  of  R.  C  Jett,  the  first  interview 
between  himself  and  W.  A.  Byron  took  place 
April  4,  1918,  at  the  office  of  Mr.  Byron, 
where  be  had  gone  on  the  latter's  invitation. 
Shortly  after  he  got  to  the  office,  Oeorge  W. 
Jett  came  in.  Thereupon  the  witness  relat- 
ed the  following  -  as  the  conversation  that 
took  place  between  himself  and  Mr.  Byron: 

"A.  He  told  me  that  Tom  Jett,  my  brother, 
and  his  wife  were  trying  to  get  me  into  trouble 
and  were  talking  of  suing  me  for  slander,  for 
something  I  said  about  bis  wife.  I  said  I 
thought  that  must  be  a  false  report  Mr.  Byron 
and  I  talked  on  about  the  matter,  and  while  we 
were  talking  Mr.  George  Jett  came  in,  and  in 
the  course  of  the  conversation  Mr.  Byron  said, 
'Will  you  sign  a  statement  to  that  effect  in  the 
presence  of  George  Jett?'  and  I  said  I  would, 
and  Mr.  Byron  drew  up  a  statement,  and  I 
signed  it,  and  Mr.  George  Jett  did;  Mr.  Oeorge 
Jett  attested  it.  Q.  Did  you  at  that  time  tell 
Mr.  Byron  whether  or  not  these  statements  were 
true  that  be  was  telling  you  about?  A.  I  told 
him  they  were  not  true,  and  he  said,  'Will  you 
sign  a  statement  to  that  effect  in  the  presence 
of  George  Jett?'  Q.  Would  you  know  that 
statement,  if  you  saw  it?    A.  I  think  so." 

The  paper  referred  to  by  the  witness  is  the 
one  first  copied  in  the  opinion. 

"Q.  What  did  he  say  to  you,  if  anything,  after' 
you  signed  the  statement?  A.  I  think  we  sat 
there  and  talked,  and  then_  Mr.  Jett  got  up  and 
went  down,  and  after  a  while  Mr.  Byron  banded 
me  another  piece  of  paper,  and  he  said:  'It  ia 
all  settled  now,  and  there  is  nothing  more  to  do. 
She  will  be  satisfied  and  so  will  you.'    I  came 
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on  down  and  went  on  down  home,  and  I  never 
thought  anythinir  more  aboxit  It." 

The  witness  also  testified  that,  upon  leav- 
ing Byron's  office  shortly  after  signing  the 
written  statement  above  referred  to,  the  lat- 
ter handed  him  the  second  writing  copied  in 
the  opinion,  which  be  carried  home  with 
him.  The  witness'  second  Interview  with  Mr. 
Byron  was  on  the  14th  day  of  April,  1913, 
and  the  following  excerpts  from  his  testi- 
mony will  show  hU  version  of  what  occurred 
in  that  interview: 

"How  did  you  happen  to  see  him  (Byron)  on 
that  day,  and  where  did  you  see  him?  A.  I  was 
standing  over  in  the  courthouse  door,  and  some 
boy  came  up  to  me  and  said  Mr.  Byron  wanted 
to  see  me  in  his  office.  I  went  up  there  a  few 
minntes  afterwards,  maylie  it  was  a  half  hour. 
Q.  When  you  got  up  there,  what  did  he  say  to 

iou?  A.  There  were  several  in  the  office  when 
went  up.  It  was  county  court  day.  Q.  Who 
were  they?  A.  Tom  Jett  and  Howard  Jett,  and 
Paris,  I  think  (Howard  and  Paris  being  sons  of 
Tom),  and  several  others.  Q.  Did  they  remain 
there?  A.  They  stayed  awhile.  Q.  Then  where 
did  they  go?  A.  Well,  they  were  all  talking  in 
there,  and  I  started  to  go  downstairs.  Mr.  By- 
ron followed  me  out  in  the  hallway  and  shut  the 
door  behind  him,  and  he  said:  'Don't  go  away. 
I  want  to  see  yon  directly.'  I  stepped  back  in 
the  room  and  sat  down  and  stayed  there  until  all 
went  out  and  Mr.  Byron  and  I  was  left  to  oar- 
selves.  Q.  What  did  he  say  to  you,  when  you 
and  Mr.  Byron  were  left  to  yourselves?  A.  He 
told  me  that  they  were  not  satisfied  about  the 
arrangements  he  and  I  had  made  in  the  settle- 
ment of  the  trouble  that  came  up  before.  Q. 
You  mean  with  reference  to  signing  this  paper 
the  4th  of  April  ?  A.  Yes,  sir '  he  said  they  was 
not  satisfied  and  they  demanded  an  amount  of 
money  from  me.  Q.  How  much  money  did 
he  tell  you  they  wanted?  A.  He  said  $1,250,  ,to 
satisfy  her  and  himself.  Q.  Did  be  read  any 
paper  to  you  or  show  you  a  paper  or  petition  of 
any  kind?  A.  Yes,  be  read  a  lot  of  stuff  to  me. 
I  don't  remember  just  what  it  was.  I  was  scar- 
ed, and  I  don't  remember  about  it.  Q.  What 
did  he  say  that  paper  stated  he  was  going  to  do? 
A.  He  said  if  I  didn't  pay  the  amount  they 
asked  for  they  would  sue  me  for  $10,000,  in  a 
slander  suit.  Q.  What  else  did  he  say,  if  any- 
thing? Did  he  say  anything  to  you  about  fight- 
ing the  suit?  A.  When  I  went  into  the  office, 
there  was  a  crowd  in  there,  and  I  started  out, 
and  I^Ir.  Byron  followed  me  and  told  me  he 
wanted  to  see  me,  and  then  I  went  back,  and  Mr. 
Byron  commenced  talking  to  me,  when  the  others 
went  out,  about  this  matter,  and  we  talked  about 
it  a  good  while,  and  I  told  him  I  didn't  have  no 
money  to  pay  any  amount  like  that,  and  be  said, 
'It  will  take  that  amount  to  satisfy  them,  and 
no  less.'  I  told  him  I  didn't  have  that  amount  of 
money  to  pay  him,  and  he  said,  'Well  you  can 
draw  on  the  First  National  Bank,'  and  I  said 
that  was  my  wife's  money,  and  he  told  me  that  I 
could  satisfy  her,  to  take  it,  and  not  to  tell  her 
anything  about  it,  to  just  draw  th.it  amount  of 
money  out  of  the  bank.  I  said :  'I  don't  like  to 
treat  her  that  way.  It  is  her  money.'  Then  he 
sat  down  and  drew  a  check  for  $1,260,  and  I 
hesitated  before  signing  it,  and  I  told  him  then  it 
was  my  wife's  money  and  I  would  rather  not 
sign  that  check,  and  he  insisted  I  do  it  to  satisfy 
him  and  £}tna  Jett,  and  he  said  'Your  life  is  in 
danger,'  and  he  said,  'If  you  don't  sign  that 
check,  you  will  be  apt  to  be  hurt,  and  hurt  bad- 
ly,' and  he  said  it  was  blood  or  money.  I  was 
scared  and  began  crying  and  told  him  it  was  my 
wife's  money.  Then  he  said :  'Yon  had  better 
sign  this  check  and  not  be  crying.  It  is  a  matter 
that  had  got  to  be  straightened  up/  Then  he  got 
up  from  the  table,  and  be  said,  ^oa  had  better 
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sign  tibat  check,'  and  T  di3  sign  It,  and  Mr.  By- 
ron took  the  check  and  put  it  in  his  pocket  and 
then  told  me  I  could  go  home,  and  I  went  on 
down  home.  Q.  At  that  time  did  Mr.  Byron,  in 
that  conversation,  say  to  you  who  would  hurt 
you  or  apeak  about  anybody  being  in  town?  A, 
He  said  there  was  a  bunch  there  that  would  kill 
me,  and  be  might  himself.  Those  are  just  exact- 
ly the  words  he  used  to  me.  He  said  he  didn't 
know  but  what  he  might  do  it  himself,  and  be 
scared  me  into  signing  that  check.  Q.  Previous 
to  the  time  Mr.  Byron  called  you  up  in  the  office, 
had  you  heard  anything  about  this  matter;  for 
instance,  at  the  Germantown  Fair,  had  you  heard 
anything  about  it?  •  •  •  Did  you  have  any 
trouble  at  the  Germantown  Fair  about  this  mat- 
ter, the  fall  before  and,  if  so,  with  whom?  A. 
Yes,  sir :  Jim  Walker  got  after  me  up  there.  Q. 
Who  is  Jim  Walker?  A.  Who  is  he?  My  broth- 
er's father-in-law.  Q.  What  did  he  do?  A.  He 
threatened  to  kill  me,  and  I  bad  to  leave. 
*  *  *  I  was  standing  talking  to  some  one,  and 
he  ran  up  and  grabbed  me,  tore  my  coat,  and 
held  a  knife  on  me.    •    •    • 

"Q.  I  didn't  understand  just  what  he  (Byron) 
said  to  you  when  you  began  to  cry  and  told  him 
that  it  was  your  wife's  money.  What  did  he  say 
to  you  then?  A.  He  told  me  I  had  better  sign 
that  check,  that  my  Life  was  in  danger  at  any 
time.  After  I  signed  the  check  I  went  on  dowa 
the  stairway  between  the  two  buildings,  and 
when  I  got  down  Howard  Jett  was  standing 
there  with  his  hands  in  his  pocket.  I  went  on 
down  past  him,  and  be  ran  up  in  Mr.  Byron's 
office.  Q.  While  you  were  in  Mr.  Byron's  of- 
fice, were  any  of  the  other  parties — that  is,  the 
Jetts— passing  through  the  office?  A.  They  were 
passing  tlirough  all  the  time.  Howard  Jett 
would  come  popping  in,  and  Mr.  Byron  would  go 
and  talk  to  him.  He  would  open  the  door  and 
look  in,  and  Mr.  Byron  would  go  out  and  talk  to 
him  and  then  coma  back  and  talk  to  ine.  Q.  Did 
you  give  Mr.  Byron. this  check  for  $1,250  be- 
cause you  were  afraid  not  to?    A.  Yes,  sir." 

George  W.  Jett  testified  that  he  was  pres- 
ent In  Byron's  office  when  the  paper  contain- 
lag  R.  G.  Jett'8  denial  of  having  spoken  of 
the  appellant  Etna  Jett  the  slanderous  words 
charged  was  signed  by  R.  O.  Jett,  and  that 
at  the  request  of  Byron  he  attested  it  as  a 
witness,  and  that  he  left  Byron's  office  before 
the  departure  therefrom  of  B.  a  Jett.  He 
only  heard  tihe  denial  of  K.  C  Jett  as  to  the 
speaking  of  the  words,  and  the  expression  of 
his  willingness  to  sign  the  paper  when  Byron 
suggested  that  he  do  so,  and  did  not  see  By- 
ron hand  R.  O.  Jett  the  second  paper,  as  the 
latter  claimed  Byron  did  In  that  interview. 
Upon  being  recalled,  the  witness  testified  that 
he  was  at  the  Germantown  Fair  the  previous 
faU  and  present  when  Walker,  the  father  of 
the  aK>ellant  Etna  Jett,  made  the  attack  on 
R.  O.  Jett  with  a  knife,  and  that  Wlalker 
then  gave  as  a  reason  for  the  attack  that 
Jett  had  slandered  his  daughter  Etna. 

W.  A.  Byron,  In  testifying  In  behalf  of  him- 
self and  the  other  appellants,  denied  that  he 
sent  for  R.  C.  Jett  to  come  to  his  office  at 
the  time  of  either  of  the  Interviews  between 
them,  and  stated  that  the  latter  came  to 
see  him  upon  each  occasion  of  his  own  voli- 
tion and  solicited  hls'  assistance  in  procuring 
a  settlement  of  his  trouble  with  the  appellant 
Etna  Jett  and  her  family,  growing  out  of  the 
alleged  slander  of  her  by  him;  that  the  of- 
fer of  settlement  first  came  from  B.  0.  Jett, 
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nrho  expressed  his  willingness  to  pay  $1,260 
to  prevent  the  Institution  of  a  &nlt  by  Btna 
Jett  against  him  for  the  slander;  that  he 
(Byron)  neither  threatened  R.  C.  Jett  nor  rep- 
resented that  there  was  any  danger  to  his 
life  from  Etna  Jett's  family  or  others  if  be 
refused  to  pay  the  $1,250  to  elT^t  such  set- 
tlement ;  that  he  was  never  advl&ed  by  R.  C. 
Jett  that  the  dieck  he  received  from  the 
latter  in  settlement  of  the  slander  suit  was 
drawn  upon  money  belonging  to  his  wife,  nor 
was  be  then  otherwise  Informed  of  her  own- 
ership thereof.  Byron  further  testified  that 
the  delivery  to  him  by  R.  C.  Jett  of  the  cbedc 
of  $1,250  In  settlement  of  the  claim  of  Etna 
Jett  for  damages  growing  out  of  the  dander 
did  not  result  from  any  fraud  or  duress  prac- 
ticed or  exercised  by  him  upon  R,  C.  Jett, 
but  was  his  voluntary  act;  that  the  second 
paper,  copied  In  the  opinion,  was  not  given  by 
him  to  R.  O.  Jett  in  the  first  interview  they 
had  but  in  the  second,  and  following  the  de- 
livery of  the  check  to  him  by  the  latter ;  and 
that,  though  this  writing  is  undated  and 
makes  no  mention  of  the  sum  or  any  amount 
received  from  R.  C.  Jett  in  the  settlement,  it 
was,  nevertheless,  intended  and  given  as  a 
receipt  for  the  $1,250  paid  by  R.  C.  Jett,  as 
well  as  to  show  the  compromise  and  settle- 
ment of  the  claim  of  Etna  Jett  for  the  dam- 
ages resulting  to  her  from  the  slander. 

[8]  It  is  apparent  from  what  has  been  said 
of  the  testimony  of  R.  C.  Jett  and  W.  A. 
Byron,  the  only  persons  present  throughout 
each  of  the  two  interviews  and  also  the  only 
participants  therein,  that  they  flatly  and 
spedflcally  contradict  each  other  at  every 
material  point.  This  being  true,  it  was  pe- 
culiarly the  province  of  the  jury  to  determine 
from  the  testimony  furnished  by  them,  and 
the  circumstances  attending  the  transactions 
between  thein,  whether  the  check  of  $1,250 
was  obtained  from  R.  O.  Jett  by  fraud  or 
duresa  The  finding  of  the  jury  that  it  was 
obtained.  In  view  of  the  contradictory  char- 
acter of  the  evidence,  must  be  accepted  as 
decisive  of  that  issue.  The  fact  that  the 
trial  court  or  this  court,  If  required  to  try 
the  issue  of  fact,  might  have  been  inclined  to 
a  different  conclusion,  would  not  authorize 
the  interference  of  either  with  the  verdict. 

19,  ItJ  There  was,  however,  yet  another 
issue  of  fact  raised  by  the  pleadings  as  ma- 
terial to  the  correct  decision  of  the  case  as 
was  that  of  duress,  viz.,  the  question  whether 
the  appellee  was  In  fact  the  owner  of  the 
fund  or  money  upon  wliich  the  check  given 
by  R.  O.  Jett  to  the  appellants  was  drawn. 
If  the  money  was  not  hers,  the  fact  that  it 
was  obtained  from  her  husband  by  duress 
would  not  entitle  her  to  recover  it.  If  the 
husband  was  the  owner  of  the  money  and  it 
was  obtained  from  him  by  duress,  he  alone 
could  maintain  an  action  for  Its  recovery. 

Notwithstanding  the  issue  of  fact  made  by 
the  denial  in  appellants'  answer  of  appellee's 
ownership  of  the  money  received  by  W.  A. 
Byron  for  hi*  clients  on  the  check  he  obtained 


from  R.  Ol  Jett,  Qiere  was  no  contrariety  of 
evidence  as  to  the  fact  that  at  the  time  the 
check  was  given,  and  when  it  was  cashed, 
she  had  on  deposit  in  the  bank  on  which  it 
was  drawn  $1,600,  for  R.  O.  Jett  so  testified, 
without  contradiction.  It  is  true  that  this 
amount,  together  with  $265.46  belonging  to 
him,  was,  as  he  testified,  deposited  in  bis 
name  and  appeared  on  the  books  of  the  bank 
to  bis  credit,  and  that  the  $1,500  belonging 
to  his  wife,  the  appellee  Viola  Jett,  was  made 
up  of  sums  received  as  rents  or  realized  from 
the  sale  of  products  on  and  from  a  farm  of 
100  acres  of  land  lying  in  Fendletcm  county, 
to  which  she  held  the  exclusive  title.  He 
identified  and  pointed  out  on  his  bank  or 
passbook  various  items  of  money  deposited 
from  time  to  time,  aggregating  $1,601.45, 
which  he  said  were  realized  from  the  wife's 
farm  in  the  faU  of  1912  or  winter  of  1913. 
The  passbook  was  introduced  in  evidence. 
The  witness  further  testified  that  from  the 
time  of  his  marriage  to  the  apjpeUee  Viola 
Jett,  about  1907,  down  to  the  time  of  giving 
his  testimony  in  this  case.  It  had  been  his 
Custom  to  collect  moneys  due  his  wife,  and 
when  received  to  deposit  such  collections  to 
bis  credit  in  bank;  that  be  had  been  able 
all  the  while  to  identify  and  Indicate  what 
deposits  appearing  on  his  passbook  were  of 
money  belonglDg  to  him  Individually  and 
what  belonged  to  his  wife,  and  to  account  to 
her  for  same  when  demanded ;  that  this  cus- 
tom of  depositing  her  money  to  his  individual 
account  was  all  the  time  known  and  assented 
to  by  her;  and  that  each  of  them  were  ac- 
customed to  check  upon  his  account  as  de- 
sired. 

Oeorge  Poage,  cashier  of  the  First  National 
Bank  of  Brooksville,  being  introduced  by  ap- 
pellee, testified  that  he  had  been  the  cashier 
of  that  bank  for  about  eight  years,  and  was 
familiar  with  the  account  kept  by  R.  G.  J^ 
therein;  also,  that  he  knew  that  a  part  of 
the  money  kept  on  deposit  in  his  bank  to 
the  account  of  R.  C  Jett  belonged  to  his  wife, 
the  appellee  Viola  Jett,  but  be  did  not  know 
what  part  of  it  was  her&  He  further  testi- 
fied that  appellee  claimed  to  be  the  owner  of 
a  part  of  the  money  on  deposit  in  his  bank 
in  her  husband's  name  on  April  14, 1913,  but 
did  not  undertake  to  indicate  the  amount 
He  also  knew  that  for  seven  or  eight  years 
it  bad  been  the  custom  both  of  appellee  and 
R.  G.  Jett  to  dieck  upon  the  money  deposit- 
ed to  the  tatter's  account  at  will,  and  that 
such  checks'  as  were  drawn  on  the  account 
by  appellee  were  signed  "Mrs.  R.  O.  Jett" 

As  previously  intimated,  the  testimony  ot 
R.  G.  Jett  and  George  Poage,  with  re^>ect 
to  appellee's  ownership  of  the  fund  upon 
wliich  the  dieck  received  by  appellants  from 
R.  G.  Jett  was  drawn,  was  not  contradicted 
by  appellants  or  any  witness  introduced  in 
their  behalf.  It  is  their  contention,  however, 
that  although  appellee,  by  thus  permitting 
her  busband  to  deposit  and  commingle  her 
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monej  with  his  own  and  cbeck  upon  It  at  will, 
may  have  made  bim  her  trustee  or  agent, 
sndi  tmsteesblp  clothed  him  with  unlimited 
power  to  appropriate  the  same  to  the  pay- 
ment of  his  debts  or  to  make  such  other 
disposition  of  it  as  he  might  choose;  and 
that,  while  he  may  be  made  to  account  to 
her  for  its  misappropriation,  others  to  whom 
he  may  have  paid  it  in  satisfaction  of  a 
legal  liability  resting  upon  him  cannot  be 
made  to  account  to  her  therefor.  This  con- 
tention woold  be  sound  if  the  payment  of  ap- 
pellee's money  to  appellants  here  complained 
of  had  been  volnntarily  made  by  R.  O.  Jett 
But  aa,  according  to  the  cause  of  action 
stated  in  the  petltl<Hi  and  the  finding  of  the 
jury  based  upon  the  evidence  as  to  the  trans- 
action, the  payment  was  not  so  made,  but  re- 
sulted from  duress  of  whldi  he  was  the  vic- 
tim, appellee  has  the  right,  upon  identifying 
the  money  so  paid  as  her  ptt^erty,  to  recov- 
er it  of  those  by  whom  It  was  wrongfully  re- 
cdved.  Under  the  issues  presented  by  the 
pleadings,  the  matter  to  be  determined  by  the 
Jury  was  not  whether  In  appn^riatlng  appel- 
lee's money,  which  he  held  in  trust  or  as 
agent  for  her,  to  the  discharge  of  a  liability 
imposed  upon  him  by  law,  B.  C.  Jett  acted  by 
virtue  of  authority  conferred  by  her  or  with- 
in the  apparent  scope  of  such  authority,  but 
to  determine  from  the  evidence  before  them 
whether  appellee  was  the  owner  of  the  mon- 
ey paid  by  R.  C.  Jett  to  appellants,  and.  If  so, 
whether  it  was  obtained  as  the  result  of  du- 
ress exercised  upon  him  by  appellants. 
While  the  Jury  did  not  find  appellee  to  be  the 
owner  of  the  entire  $1,230  contained  in  the 
check  appellants  obtained  from  R.  C.  Jett, 
they  seem  to  have  been  convinced,  as  appears 
from  their  verdict,  that  $984.55  thereof  was 
her  money,  and  the  fact  that  the  verdict 
awarded  her  this  $984.5Si  indicates  that  they 
were  further  convinced  that  the  payment 
made  by  R.  C.  Jett  to  appellants  was  obtain- 
ed by  the  latter  in  the  wrongful  manner  com- 
plained of  in  the  petition.  The  effect  of  this 
finding  was,  not  that  the  remainder  of  the 
$1^250  received  by  appellants  from  R.  C.  Jett, 
viz.  $2C5.45,  was  rightfully  obtained  by  them, 
but  <HUy  that,  as  in  their  view  of  the  evidence 
such  remainder  did  not  belong  to  appellee, 
she  was  not  entitled  to  recover  it. 

It  is  patent  from  what  has  been  si^id  of 
the  issues  and  evidence  that  the  refusal  of 
the  peremptory  Instructitm  asked  by  appel- 
lant was  not  error. 

[11, 12]  The  trial  court  gave  only  three  in- 
structions. By  the  first  the  Jury  were  tsAd, 
in  substance,  that  if  they  believed  from  the 
evidence  that  the  appellants  Etna  Jett  and 
W.  A.  Byron,  either  or  both  of  them,  by 
threats  or  violence,  by  duress  or  by  putting 
him  in  fear,  induced  or  compelled  R.  O.  Jett 
to  sign  and  deliver  to  W.  A.  Byron  the  check 
A  $1,250,  and  that  Byron  received  from  the 
bank  the  money  thereon,  and  should  further 
beliere  from  the  evidence  that  the  money 


was  the  property  of  tbe  feppellde,  YiMa  Jett, 
they  should  find  for  her  and  against  Etna 
Jett  and  W.  A.  Byron  in  the  sum  of  $1,250, 
the  amount  prayed  for  in  the  petition,  with 
interest  at  6  per  cent,  from  April  14,  1918, 
UDtil  paid,  and  unless  the  Jury  so  believed 
from  the  evidence  they  should  find  for  appel- 
lanta 

By  the  second  Instruction  the  Jury  were 
further  tcdd  that  if  they  believed  from  the 
evidence  that  W.  A.  Byron  and  Etna  Jett 
obtained  from  R.  C  Jett  the  money  sued  for 
in  the  manner  described  in  instruction  No.  1, 
and  furdier  believed  from  the  evidence  that 
the  mmey  or  any  part  thereof  was  the  money 
of  the  appellee,  then  th^  should  find  for  her 
in  an  amount  equal  to  so  much  of  the  fund 
as  they  might  believe  trom  the  evidence,  if 
any,  was  the  money  of  appellee,  not  exceed- 
ing $1,250,  with  interest  at  6  per  cent  from 
April  14,  1913,  until  paid.  The  third  instruc- 
tion properly  defined  the  term  "duress." 

The  instructions  were  all  objected  to  by 
appellants,  but  we  think  the  objections  with- 
out merit  l^e  converse  of  Instruction  No.  1 
ndgbt  with  propriety  have  been  given;  but 
in  view  of  the  fact  that  after  predicating  the 
state  of  case  which,  if  believed  by  the  Jury 
from  the  evidence,  would  authorize  a  verdict 
for  appellee,  it  concludes  with  the  words, 
"and  unless  the  Jury  so  believe  from  the  evt' 
dence  they  will  find  for  defendants,"  it  is  our 
conclusion  that  the  failure  of  the  court  to 
give  the  converse  of  the  Instruction  was  not 
error.  Besides,  such  an  instruction  was  not 
asked  by  appellants. 

[13]  Appellants  strongly  complain  of  the 
refusal  of  the  court  to  give  instruction  G, 
asked  by  them.  This  instruction  would  have 
submitted  to  the  Jury  the  effect  of  the  com- 
mingling of  the  funds  of  appellee  and  her 
husband,  R.  G.  Jett,  in  the  First  National 
Bank  of  Brooksville  in  the  name  of  R.  O. 
Jett  and  told  them  that  if  it  was  their  cus- 
tom, recognized  by  the  bank,  for  each  of  them 
to  write  checks  at  pleasure  in  his  or  her 
name  against  the  deposit  for  their  individual 
purposes,  and  further  that  R.  C.  Jett'gave  to 
W.  A.  Byron  the  dieck  for  $1,250  against 
such  dei>OBit  in  the  bank  in  pursuance  of  snch 
usage,  they  should  in  that  event  find  that  the 
deposit  so  checked  against  was  not  a  trust 
fund  and  return  a  verdict  for  the  appellants. 
The  Instruction  would  have  been  mislead- 
ing, for,  whether  the  deposit  constituted  a 
trust  fund  or  not,  if  appellee  owned  any  part 
of  it  and  the  check  delivered  by  R.  0.  Jett  to 
appellants  was  obtained  by  dnress  exercised 
upon  him  by  them,  appellee  would  have  been 
entitled  to  recover  so  much  of  the  money 
they  obtained  on  the  check  as  belonged  to 
her.  As  a  whole,  the  instructions  correctly  - 
gave  the  Jury  all  the  law  that  was  applicable 
to  the  issues  involved. 

[14]  Appellants'  complaint  of  the  exclusion 
by  the  trial  court  of  the  evidence  offered  by 
them  to  prove  the  slanderous  words  it  was 
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claimed  "R.  O;  Jett  spoke  of  the  appellant 
Etna  Jett,  we  regard  wlthoat  merit.  The 
facts  that  she  claimed  to  have  been  slandered 
by  R.  G.  Jett,  and  that  others  would  have 
testified  that  they  heard  him  utter  the  slan- 
der, were  admitted  of  record  by  appellee. 
It  would  have  been  a  diversion  from  the  Is- 
snes  Involved  in  the  Instant  case  to  have  ad- 
mitted evidence  as  to  R.  0.  Jetf  s  guilt  or 
Innocence  of  the  slander.  Such  evidence 
cotild  In  no  way  aftect  the  rights  of  the  ap- 
pellee. However  Just  a  demand  appellants 
may  have  had  agaJnat  IL  C.  Jett,  it  gave  no 
right  to  take  from  .him  by  duress  the  money 
of  appellee  in  satlsfactlcm  of  such  demand. 
Our  reading  of  the  record  discloses  no  suffi- 
cient cause  for  reversing  the  judgment  ap- 
pealed from.  Bence  it  most  be  and  Is  af- 
firmed. 


COMMONWEALTH  v.  MACKEY. 
(Court  of  Appeals  of  Kentucky.    Oct.  13,  1916.) 

1.  BUBGLABT    4s»9(l)   —   HOUBEBBEAKING    — 

The  term  "breakhif,"  as  used  fai  Ky.  St 
I  1164,  denouncing  the  offense  of  breaking  in 
the  nighttime,  is  used  in  the  common-law  sense, 
and  if  accused  lifted  a  door  latch  or  opened  a 
closed  door,  whether  latched  or  not,  there  was 
a  breaking. 

[Bid.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  Jg  et-9;  Dec.  Dig.  «=»9(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  BreaUng.] 

2.  BUROLABT     «=346— HOUBSBBSAKINO — EVI- 
DENCE—SUFFICIENCT. 

Evidence  held  sufficient  to  require  submis- 
sion to  jury  of  issue  whether  accused  was  guilty 
of  breaking  as  charged. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  g  110;   Dec.  Dig.  <&=>45.] 

Appeal  from  Circuit  court,  McLean  County. 

Frank  Mackey,  charged  with  housebreak- 
ing, was,  by  peremptory  instruction,  found 
not  guilty,  and  the  Commonwealth  appeals. 
Opinion  rendered,  certifying  the  law  of  the 
case. 

M.  M.  Logan,  Alty.  Gen.,  and  G.  T.  Smith, 
Commonwealth's  Atty.,  of  Hartford,  and  R. 
Alexander,  Go.  Atty.,  of  Calhoun,  for  the 
Commonwealth.  Jos.  H.  Miller,  of  Calhoun, 
for  appellee. 

MILLER,  a  J.  The  Indictment  In  this 
case  charged  the  appellee,  Oank  Mackey, 
with  the  statutory  oft'ense  of  housebreaking, 
with  Intent  to  steal  (Ky.  Sts.  f  1164),  com- 
mitted by  breaking  ino  a  smok^onse  be- 
longing to  Caleb  Wright,  and  used  by  blm 
in  connection  with  his  dwelling  house.  At 
the  close  of  the  proof  for  the  commonwealth, 
the  circuit  court  peremptorily  instructed 
the  Jury  to  find  the  defendant  not  guilty. 
From  that  Judgment  the  commonwealth  ap- 
peals. 

The  evidence  shows  that  Mackey  was 
caught  In  Wright's  smokehouse,  with  a  ham 
In  his  hands  and  in  the  act  of  putting  the 


ham  Into  a  meal  sack.  Norval  Pillows,  the 
witness  who  caught  Mackey  in  the  act  of 
stealing  the  ham,  testified  that  he  opened 
the  smokehouse  door  and  saw  Mackey  stand- 
ing on  a  ladder  with  the  ham  in  one  hand 
and  a  meal  sack  in  the  other  hand;  that 
he  recognized  Mackey,  and  told  him  to  come 
down;  that  Mackey  said,  "All  right,"  put 
the  ham  back  on  the  book,  and  came  oat  of 
the  smokehouse ;  that  the  witness  and  Mack- 
ey then  had  an  extended  conversation  about 
the  attempted  theft  upon  the  part  of  Mack- 
ey; that  Pillows  said,  "Frank,  I  have  been 
hearing  this  of  you  for  a  long  time,  and  I 
did  not  really  believe  this  of  you,"  where- 
upon Mackey  answered,  "This  isn't  the  first 
time" ;  and,  in  explanation  of  his  act,  Mack- 
ey said  he  had  the  toothache  and  did  not 
know  what  he  was  doing.  Finally,  Mackey 
begged  Pillows  not  to  tell  what  he  had  seen, 
but  Pillows  declined,  and  reported  It  prompt- 
ly to  Wright 

There  la  no  question  of  identity,  or  of  the 
fact  that  Mackey  was  caught  in  the  act 
of  stealing  Wright's  ham.  The  only  point 
urged  In  the  defense  was  that  the  common- 
wealth bad  failed  to  show  a  breaking  into 
the  smokehouse  upon  the  part  of  Mackey, 
and  that  his  offense,  at  most,  was  larceny. 

The  door  of  the  smokehouse  usually  was 
kept  closed  and  fastened  by  means  of  a  hasp 
and  staple  through  which  a  vrtre  was  Insert- 
ed to  hold  the  hasp  in  position.  Pillows  tes- 
tified that  the  door  of  the  smokehouse  was 
not  open  when  he  went  to  It,  but  that  it  was 
not  fastened;  it  was  "just  shoved  to." 

Wright,  the  owner  of  the  smokehonse,  tes- 
tified that  he  and  his  wife  left  home  in  a 
buggy  about  an  hour  before  sundown  to  at- 
tend an  ice  cream  supper  in  the  neighbor- 
hood ;  that  in  going  to  the  supper  he  drove 
by  Mackey's  house;  that  he  could  not  say 
with  precision  when  he  last  examined  the 
door  of  the  smokehouse  before  he  left  home^ 
on  that  day;  but,  in  answer  to  a  question, 
he  said  positively  that  the  door  was  closed 
and  fastened  at  the  time  he  and  his  wife 
left  home.  Upon  cross-examination,  however, 
Wright  was  asked  whether  the  door  was 
fastened,  and  he  sinswered  that  he  could 
not  swear  it  was.  He  again  testified,  how- 
ever, that  the  door  was  closed,  because  he 
noticed  it  as  he  went  out  that  way. 

[1,  2]  In  Gaddle  v.  Commonwealth,  117  Ky, 
470,  78  S.  W.  IffiS,  26  Ky.  Law  Rep.  1585,  111 
Am.  St  Rep.  259,  the  court  said: 

"The  term  'breaking,'  as  used  in  the  statute, 
has  a  well-known  and  definite  meaning  at  com- 
mon law,  with  reference  to  the  offense  of  bur- 
glary; and,  in  order  to  constitute  it,  the  ac- 
tion of  the  defendant  must  have  been  such  as 
would,  without  additional  effort,  have  made  an 
entry  possible." 

It  is  there  further  stated  that  the  term 
"breaking"  is  used  in  the  statute  in  its  com- 
mon-law sense.  Consequently,  the  rule  as  to 
what  constitutes  a  "breaking"  In  burglary  ap- 
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plies  eqtially  to  fhe  statutory  crime  of  house- 
breaking. 

In  Roberson's  Kentuc^  Criminal  Jjbm  and 
Procedure,  i  303,  it  is  said: 

"There  must  be  some  breaking  to  constitute 
the  crime  of  burglary.  'Breaking,'  as  used  in 
this  connection,  implies  force;  but  the  slightest 
force  is  sufficient  Thus,  the  lifting  of  a  latch 
or  the  turning  of  a  knob  in  opening  a  door,  the 
picking  of  a  lock  or  opening  with  a  key,  or 
pushing  open  a  closed  door,  though  it  is  neither 
latched,  bolted,  nor  locked,  the  hoisting  a  win- 
dow, the  remoyal  or  breaking  of  a  pane  of 
glass,  or  unloosening  any  other  fastenings  to 
doors  or  windows  which  die  owner  has  provided 
as  a  security  to  the  house,  is  an  actual  break- 
ing. So,  it  18  a  breaking  to  push  open  a  closed 
but  unfastened  transom  over  a  door,  or  to  force 
open  closed  blinds,  or  to  push  up  or  raise  a 
trapdoor  held  in  place  by  its  own  weight  merely," 

The  text  la  fully  supported  by  Rose  v.  Com- 
juoDwealth,  40  S.  W.  245,  19  Ky.  Law  Rep. 
272 ;  Gaddle  t.  Commonwealth,  117  E:y.  468, 
78  S.  W.  162,  25  Ky.  Law  Rep.  1585,  111  Am. 
St.  Bep.  259;  Toung  t.  Commonwealth,  126 
Ky.  474,  104  S.  W.  266,  31  Ky.  Law  Rep.  842, 
128  Am.  St.  Rep.  326, 16  Ann.  Cas.  1022;  Col- 
Una  V.  Commonwealth,  146  Ky.  698,  143  S.  W. 
35,  88  L.  R.  A.  (N.  S.)  769 ;  Smith  v.  Com- 
monwealth, 128  S.  W.  68,  27  L.  R.  A.  (N.  S.) 
1023;  Little  v.  Commonwealth,  151  Ky.  620, 
152  S.  W.  569;  Lawson  T.  Commonwealth, 
160  Ky.  180,  169  S.  W.  687,  U  R.  A.  1915D, 
972 ;  Wallace  ▼.  Commonwealth,  162  Ky.  86, 
172  S.  "W.  118.  See,  also,  4  R.  C.  L.  p.  417, 
dtlng  Tlmmona  y.  State,  34  Ohio  St  426,  32 
Am.  Rep.  376,  and  other  cases. 

In  Rose  V.  Commonwealth,  supra,  the  door 
to  a  Bam  was  closed  by  means  of  a  rail 
placed  against  it  at  the  top,  and  a  stone  at 
the  bottom,  and  it  was  claimed  that  Rose  had 
removed  the  rail  and  stone,  and  In  that  way 
entered  the  bam  and  stole  some  tobacco.  It 
was  contended  for  Rose  that  the  removal  of 
the  rail  and  the  stone  was  not  a  "breaking" 
within  the  meaning  of  the  law  In  disposing 
of  the  case,  the  court  said: 

"The  mere  lifting  of  a  latch,  and  so  opening 
a.  door  not  otherwise  fastened,  or  pushing  up- 
ward or  lowering  a  sash,  or  raising  a  trapdoor, 
has  t>een  held  to  be  a  breaking  (1  Bishop  Crim- 
inal Law,  I  312):  and  where  a  door  had  no 
latch,  but  fitted  closely  within  the  casing,  and 
force  was  required  to  push  it  open,  the  pressing 
open  of  this  door  was  held  to  be  a  breaking. 

"It  seems  from  the  foregoing  that,  upon  prin- 
ciple and  reason,  the  removal  of  props  from 
the  door,  in  order  to  open  and  enter,  must,  in 
law,  be  hdd  to  be  a  breaking;  but,  if  a  door 
or  window  be  a  little  way  open,  it  is  not  break- 
ing the  house  to  push  it  further  open. 

"The  testimony  of  defendant  is  that  the  win- 
dow was  partly  open,  and  that  he  entered 
through  the  window.  The  jury  should  have 
been  told  that,  if  the  defendant  entered  through 
the  window  as  indicated,  he  was  not  guilty  of 
the  offense  charged,  although  he  stole  the  tobac- 
co mentioned." 

It  will  thus  be  noticed  that  the  court  rec- 
ognized the  role  to  be  that  where  a  door  had 
no  latch,  but  fitted  closely  within  the  casing, 
and  force  was  required  to  push  it  open,  the 
<q;>enlng  of  the  door  In  that  way  constituted 
a  breaking.  The  Judgment  was  reversed, 
however,  in  the  Rose  Case,  because  the  court 


failed  to  submit  defendant's  (beoiy  of  the 
case  to  the  Jury. 

The  authorities  hold  that  any  physical 
force,  however  slight,  by  which  the  obstruc- 
tion to  entering  Is  removed,  constitutes  a 
"breaking"  into  the  house  within  the  mean- 
ing of  the  rule  4  R.  C.  L.  p.  417.  Consequent- 
ly, the  rule  has  been  held  to  include  cases 
where  the  entry  was  made  by  opening  a 
screen  door  which  was  kept  closed  by  spring 
binges.  State  v.  Conners,  95  Iowa,  486, 
64  N.  W.  295;  State  v.  Moon,  62  Kan.  801, 
64  Pac.  609;  State  t.  Henderson,  212  Mo. 
208,  110  S.  W.  1078,  17  L.  R.  A.  (N.  S.)  UOO, 
15  Ann.  Cas.  930;  Collins  v.  Commonwealth, 
146  Ky.  701,  143  S.  W.  35,  38  L.  R.  A.  (N.  S.) 
769. 

In  the  Collins  Case,  supra,  the  breaking 
Into  White's  store  was  effected  by  simply 
opening  an  unlocked  screen  door  which  was 
held  closed  by  a  coil  spring;  and  It  was 
there  held  that  the  act  of  Collins  in  opening 
the  screen  door,  and  in  that  way  entering 
the  building,  constituted  a  breaking  within 
the  meaning  of  the  statute. 

We  see  no  difference,  in  principle,  between 
the  Collins  Case  a^d  the  case  at  bar.  If 
Mackey  entered  Wright's  smokehouse  through 
an  open  doorway,  he  was  guilty  only  of 
stealing;  if  the  door  was  closed  and  he 
entered  by  first  pushing  the  door  open,  be 
was  guilty  of  housebreaking,  although  the 
force  required  to  push  the  door  open  was 
Insignificant.  The  appellee's  guilt,  therefore, 
depended  upon  whether  the  door  was  closed 
or  standing  open  when  he  reached  it  in  the 
course  of  his  stealing  expedition. 

From  the  stenographic  report  of  the  charge 
of  the  trial  judge  in  directing  an  acquittal. 
It  appears  he  rested  his  ruling  upon  the  fact 
that  Wright  had  twice  stated  that  he  never 
saw  the  door  of  the  smokehouse  the  day  of 
the  theft,  and  never  examined  It,  and  that 
he  afterwards  contradicted  himself  by  stat- 
ing that  the  door  was  closed,  because  he  no- 
ticed It  as  he  and  his  wife  went  out  that 
way.  This  Is  not  quite  an  accurate  state- 
ment of  the  effect  of  Wright's  testimony.  On 
his  direct  examination,  Wright  stated  that 
the  door  was  closed  and  fastened  at  the 
time  he  left  the  house;  and,  upon  cross-ex- 
amination, he  said  that  he  could  not  swear 
that  the  door  was  fastened.  Upon  re-exam- 
ination, however,  he  said:  "It  was  closed; 
because  I  went  out  that  way,  and  I  noticed 
It  was  closed."  He  no  where  makes  an  equiv- 
ocal statement  as  to  the  door  being  closed, 
neither  does  he  retract  or  qualify  his  testi- 
mony In  ttmt  respect.  The  effect  of  this  tes- 
timony was  that  Wright  would  not  be  posi- 
tive that  the  door  was  fastened;  he  was 
positive,  however,  that  the  door  was  closed. 

WVj  have  therefore  the  explicit  testimony 
of  Wright  that  the  door  was  closed  when  he 
left  home,  with  the  admitted  fact  that  Mack- 
ey was  found  Inside  the  smokehouse  in  the 
act  of  stealing  the  ham.    If  the  door  was  clos- 
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ed,  as  Wrlgbt  testified  then  Mackey  most 
have  pushed  it  open  In  entering  the  smoke- 
house; and,  If  he  did  so  open  it,  that  con- 
stituted a  breaking  within  the  meaning  of 
the  rule  heretofore  annonnced.  The  circnit 
Judge  erred  in  not  submitting  the  case  to  the 
Jury. 

This  opinion  Is  certified  as  the  law  of  the 
case. 


LOGAN  T.  COMMONWEALTH. 
(Oonrt  of  Appeals  of  Kentucky.    Oct  18, 1916.) 

1.  Intoxicating  Ljquobs  <^=>236(11)  —  Or- 
*KNSB»— Sale— "Tbick  ob  Devicb." 

In  a.  prosecution  for  selling  intoxicating 
liquor  in  local  option  territory,  evidence  that  the 
prosecutor  went  to  another's  place  of  business  on 
the  Kentucky  side  of  the  line,  paid  him  for 
whisky,  that  such  person  ordered  it  by  telephone 
from  defendant's  wholesale  liquor  business  on 
the  Tennessee  side  of  the  line  about  50  feet 
away,  and  that  it  was  sent  by  express  to  prose- 
cutor, justified  a  findinr  that  the  transaction 
was  within  Ky.  St.  S  267^  providing  that  no 
"trick  or  device"  ehtul  evade  the  law. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {$  3ia-315;  Dec.  Dig.  «=> 
23(i<U).] 

2.  Intoxicating  Liquor  <S=»147(1)— Sai«  — 
Placb— Jurisdiction. 

If  the  person  taking  the  order  and  delivering 
it  to  defendant  by  telephone  was  the  defendant's 
agent  the  interstate  question  was  unimportant, 
since  the  sale  and  delivery  was  made  in  local 
option  territory. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  162;  Dec.  Dig.  <8=»147(1).] 

8.  Cbiminal  Law  <8=»11oJK2)— Appeai/— Qdbs- 

TioN  OF  Pact — Vebdict. 
In  a  prosecution  for  BelUng  intoxicating  liq- 
uor in  local  option  territory,  where  the  jury  on 
sufficient  evidence  found  that  the  person  taking 
the  prosecutor's  order  was  the  defendant's  agent 
it  was  not  the  province  of  the  court  on  appeal 
to  set  aside  tljie  verdict. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J  3075;  Dec  Dig.  <8=9ll59(2).] 

Appeal  from  Circuit  Court,  Whitley  County. 

William  L.  Logan  was  convicted  of  selling 
intoxicating  liquor  in  local  option  territory, 
and  he  appeals.    Affirmed. 

Tye,  Slier  &  GatUfl,  of  Williamsburg,  for 
appellant  8.  S.  Lawson  and  Joseph  B.  Sny- 
der, both  of  Williamsburg,  for  the  Common- 
wealth. 

MILLER,  0.  J.  The  appellant,  W.  M.  Lo- 
gan, appeals  from  a  judgment  of  the  Whitley 
circuit  court  convicting  him  of  selUng  whisky 
In  that  county,  which  was  local  option  terri- 
tory, and  fixing  his  punishment  at  a  floe  of 
$100  and  imprisonment  in  the  county  jail 
for  40  days. 

The  cmly  ground  seriously  urged  for  a  re- 
versal is  that  the  evidence  was  iosofflcient  to 
sustain  the  verdict 

[1 1  The  transaction  out  of  which  this  pros- 

ecntlon  arose  took  place  in  Jelllco,  which  is 

.located  on  the  state  line  between  Kentucky 

and  Tennessee.    The  proof  shows  that  Luther 

Lay  went  to  George  Koch's  place  of  business. 


which  is  on  the  Kentucky  side  of  the  line, 
and  gave  Koch  a  dollar,  telling  him  that  be 
(Lay)  wanted  some  whisky.  Koch  then  or- 
dered the  whisky  over  the  telephone  from 
the  appellant  Logan,  whose  place  of  business 
was  on  the  Tennessee  side  of  the  line  and 
only  about  50  feet  from  Koch's  place  of  busi- 
ness. The  whisky  was  ordered  sent  by  ex- 
press to  Lot,  Ky.,  which  is  also  In  Whitley 
county  and  about  2%  or  3  miles  from  JeUico. 
Lay  then  went  to  Lot,  and  there  received 
from  the  express  agent  the  whisky  which 
had  been  ordered  for  him  by  Koch.  The 
whisky  was  so  marked  as  to  show  that  It 
had  been  shipped  by  Logan.  The  proof  fur- 
ther shows  that  Koch  conducted  a  meat  and 
grocery  business,  and  that  Logan  was  in  the 
wholesale  liquor  business.  Logan  would  not, 
however,  make  shipments  of  liquor  to  points 
In  Tennessee;  and,  in  order  for  Ijay  to  get 
hlB  liquor,  it  was  considered  necessary  to 
make  it  an  interstate  shipment  by  having  it 
shipped  from  Tennessee  to  a  point  In  Ken- 
tucky. It  is  further  shown  that  Lay  had 
procured  whisky  from  Logan  in  this  manner, 
on  other  occasions. 

While  it  does  not  clearly  appear  that  Lay 
could  have  procured  whisky  from  Logan  by 
going  in  person  to  his  place  of  business  in 
Tennessee,  one  would  be  Justified  in  conclud- 
ing, from  the  testimony,  that  Lay  could  not 
have  procured  whisky  In  that  way.  The  fact 
that  he  was  only  60  feet  from  Logan's  place 
of  business,  when  he  paid  Koch  the  money 
and  ordered  the  whisky  to  be  delivered  at 
Lot,  was  sufficient  to  Justify  the  Jury  in  be- 
lieving that  the  transaction  was  a  mere  trick 
or  device  to  evade  the  local  option  law. 

Section  2570  of  the  Kentucky  Statutes 
reads  as  follows: 

"No  trick,  device,  subterfuge  or  pretense  shall 
be  allowed  to  evade  the  operation  or  defeat  the 
policy  of  the  law  against  selling  spirituous,  vin- 
ous or  malt  liquors  without  liceose,  or  in  viola- 
tion or  evasion  of  any  local  option  laws  prevail- 
ing in  any  county,  town,  city,  precinct,  or  mu- 
nicipality of  this  commonwealth." 

The  court  Instructed  the  Jury,  imder  this 
statute,  that  If  they  believed  from  the  evi- 
dence beyond  a  reasonable  doubt  that  Logan, 
in  order  to  bring  about  the  sale  to  Lay  and 
others  in  Whitley  county,  entered  into  a 
scheme,  arrangement,  or  device  whereby  he 
employed  or  allowed  Koch  to  receive  the 
money  for  him  in  Whitley  county  and  call  him 
up  by  telephone  and  direct  the  shipment  of 
whisky  to  Lot,  and  that  the  arrangement  was 
intended  to  evade  the  law,  and  that  tbla 
arrangement  was  a  trick  or  device  on  the 
part  of  Logan,  whose  place  of  business  was 
near  the  Kentucky-Tennessee  line,  by  which 
he  was  intending  or  attempting  to  evade  the 
law  against  the  sale  of  whisky  in  local  option 
territory  in  Whitley  county,  they  should  find 
the  defendant  guilty. 

[2]  Appellant's  counsel  insist  that  the  trans- 
action was  an  interstate  shipment,  and  there- 
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fore  not  controlled  by  tbe  local  option  law 
of  this  state;  and  a  large  part  of  the  brief 
of  appellant's  counsel  Is  devoted  to  a  discus- 
sion of  the  Interstate  question.  But,  it  Koch 
was  Logan's  agent  In  the  transaction,  the 
Interstate  question  becomes  unimportant, 
since,  under  that  state  of  case,  the  sale  was 
made  In  Whitley  county,  Ky.  Of  course,  If 
Koch  acted  as  the  agent  of  Lay,  the  case 
would  be  precisely  the  same  as  If  Lay  had 
ordered  the  whisky  from  Tennessee  to  be 
shipped  from  Tennessee  Into  Kentucky,  and 
tbe  appellant  might  not  be  guilty  of  violating 
tbe  local  option  laws  of  Kentucky;  but.  If 
Koch  was  the  agent  of  Logan,  the  entire 
transaction — the  sale  and  the  delivery— oc- 
curred In  Kentucky  and  in  violation  of  the 
local  option  law. 

The  fact  that  the  telephone  was  used  by 
Koch  In  delivering  the  message  to  Logan, 
and  that  the  express  company  was  used  by 
Logan  In  bringing  the  goods  from  Tennessee 
into  Kentucky,  would  not  take  the  case  from 
under  the  control  of  the  Kentucky  law  pro- 
hibiting sales  in  local  option  territory,  be- 
cause, If  Koch  was  Logan's  agent  In  ordering 
the  whisky  by  telephone,  the  telephone  com- 
pany was  thereby  called  Into  the  service  at 
Logan's  Instance.  This  made  Koch  the  agent 
of  Logan,  and  not  tlie  agent  of  Lay,  and 
tbe  express  company  likewise  l)ec!ame  the 
agent  of  Logan,  and  not  the  agent  of  Lay. 

This  case,  in  Its  essential  features,  Is  quite 
like  Commonwealth  v.  Adair,  121  Ky.  689, 
89  S.  W.  1130,  28  Ky.  Law  Rep.  667.  In  that 
case  Adair  conducted  a  brewery  Just  outside 
the  corporate  limits  of  the  city  of  Mayfleld. 
The  city  was  dry  territory,  TtiB  prosecuting 
witness  ordered  from  Adair,  by  telephone, 
a  fceg  of  beer,  to  be  delivered  In  the  dty. 
The  driver,  who  was  authorized  to  iccept 
the  price  of  the  beer,  refused  to  accept  It  in 
the  dty,  but  went  with  the  purchaser  across 
the  line  of  the  dty  limits,  where  the  pay- 
ment was  made.  In  declaring  Adair  guWy, 
tbe  court  said: 

"It  matters  not  whether  the  sale  Is  accom- 

glished  directly  or  indirectly.  The  mischief  to 
e  repressed  is  precisely  tbe  same  in  either  case. 
TberttCore,  if  any  part  of  the  transaction  occurs 
in  tbe  territory,  tboush  some  essential  part  la 


done  elsewhere  for  the  pnrpose  of  evading  tha 
penalty  of  the  statute,  it  is  to  be  deemed,  in 
prosecutions  under  the  statute,  that  the  whole 
transaction  occurs  within  the  prohibition  dis- 
trict, if  the  effect  or  result  is  that  the  seller  fur- 
nishes the  liquor  to  the  buyer,  so  that  at  last 
he  gets  it  in  tiiat  district  by  reason  of  tbe  whole 
transaction.  Indeed,  section  2S70,  supra,  was 
not  needed  to  enable  the  courts  to  go  behind 
subterfuges  and  evasions  in  such  matters.  The 
law  is  generally  elastic  enough  to  defeat  tricks, 
without  enabhng  statutes  for  the  purpose. 
Where  an  act  is  made  up  of  a  series  of  events, 
and  is  criminal  in  its  result,  all  tbe  occurrences 
leading  up  to  the  consequence  need  not  to  be 
done,  even  within  the  jurisdiction  where  it  is 
sought  to  be  punished.  It  is  enough  if  the  result 
of  that  jurisdiction  constitutes  an  offense. 

"To  dispose  of  liquor  by  sale  in  a  local  option 
district  in  this  state  under  our  statutes  is  an 
offense,  if  done  by  another  than  the  manufac- 
turer. If,  to  accomplish  the  criminal  acts,  the 
vendor  executes  parts  of  it  outside  of  the  prohi- 
bition district,  yet  all  so  connected  with  some 
part  of  tbe  transaction  in  the  district  that  the 
result  is  the  same  as  if  all  had  occurred  there. 
the  act  is  as  much  a  crime  against  the  law  as  if 
it  had  all  occurred  there.  It  is  not  the  payment 
for  liquor  that  is  aimed  to  be  prohibited,  nor  ia 
contracting  for  liquor  the  mischief  aimed  at.  It 
is  the  furnishing  it  within  the  excluded  terri- 
tory that  is  the  particular  vice  intended  to  be 
suppressed.  Rules  of  law  governing  the  con- 
struction of  contracts  have  little  place  in  prose- 
cutions of  peqal  actions,  where  a  transaction  in 
itself  an  offense  is  so  shaped  by  the  criminal  ac- 
tors as  to  make  it  conform  in  appearance  to  the 
letter  of  the  law,  but  violates  it  in  fact  and 
spirit" 

Lemore  v.  Conunoowealth,  127  Ky.  480, 105 
S.  W.  930,  32  Ky.  Lew  Bep.  387,  Merritt  v. 
Commonwealth,  122  Ky.  660,  92  8.  W.  611, 
29  Ky.  Law  Rep.  184,  Duff  v.  Commonwealth, 
153  Ky.  657,  156  S.  W.  150,  and  Huddlest<m 
V.  Commonwealth,  171  Ky.  311,  188  S.  W. 
398,  are"  to  the  same  effect 

[3]  It  Is  Insisted  that  Lay's  testimony  in- 
dicates that  Koch  was  acting  as  a  matter 
of  accommodatlcm  to  lilm,  and  was  therefore 
the  agent  of  the  buyer,  and  not  of  the  seller. 
But,  If  Koch  received  the  money  for  Logan 
and  not  for  himself,  Logan  was  guilty,  as  we 
have  above  pointed  out  There  was  suffi- 
dent  evidence  to  submit  that  Issue  to  tbe 
jury;  and,  tbe  jury  having  found  the  agency 
to  exist.  It  is  not  our  province  to  set  aside 
the  verdict 

Judgment  affirmed. 
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GRAND  PRAIRIE  GRAVEL  CO.   et  aL  t. 
JOE  B.  WILLS  OO.    (No.  970.)* 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

June  7,  1916.    Beheariiu  Denied 

Oct.  U,  1916.) 

1.  CONTBACTB  *=>10(4)  —  Requisites  —  Mxj- 

TUAUTY. 

A  contract,  whereby  defendant  agreed  to  fur- 
nish to  plaintijOTs  order  a  certain  grade  of  gravel 
in  such  amounts  as  plaintiff  should  order,  not  to 
exceed  15  carloads  daily  for  18  months,  and  to 
load  and  ship  as  many  as  15  cars  a  day  to  plain- 
tiff when  ordered,  and  under  which  plaintiff  was 
to  order  from  defendant  all  the  gravel  used  in 
the  conduct  of  bis  business  and  to  accept  the 
maximum  of  15  cars  per  day,  entered  into  when 
the  defendant's  representative  knew  who  the 
plaintilTB  customers  were,  and  that  a  part  of 
them  would  possibly  require  as  much  as  16  cars 
per  day,  and  when  he  knew  the  extent  of  plain- 
tiff's business,  and  that  it  was  increasing  and 
profitable,  was  not  lacking  in  mutuality. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {  37;  Dec.  Dig.  «=>10(4).] 

2.  Evidence  <8=67(1)  —  Pbesuuftion  —  Cok- 
tinoance  of  business. 

Where  plaintiff's  business  has  existed  for 
more  than  a  year,  and  has  steadily  increased  in 
volume,  paying  a  good  profit,  tibe  court  will  pre- 
sume that  plaintiff  would  continue  in  business. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  87;  Dec  Dig.  «=967(l).l 

3.  Appeai.  and  Ebbob  4s»1089(13)— Habuless 
Ebbob^Vabianck. 

In  an  action  for  damages  for  defendant's 
breach  of  its  ccmtract  to  sell  and  deliver  gravel 
to  the  plaintiff  in  amounts  not  to  exceed  15  cars 
per  day,  overruling  an  exception  on  the  ground 
of  variance  between  the  allegation  that  defend- 
ant was  obliged  to  furnish  a  minimum  of  16 
cars  per  day  and  the  contract  attadied  to  the 
petition  as  an  exhibit,  showing  that  it  bound  the 
defendant  to  furnish  a  maximum  of  15  cars  per 
day,  was  harmless  error,  since  the  contract  con- 
trolled and  cured  any  misdescription  of  it  in  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenC  Dig.  §  4086;  Dec.  Dig.  «=» 
1039(13).] 

4.  Damaqes    «s»40(2)— Elbhxnts— Pbofits. 

In  an  action  for  the  breach  of  a  contract 
such  loss  of  profits  as  were  reasonably  supposed 
to  have  been  in  the  contemplation  of  the  parties 
when  the  contract  was  executed,  where  the 
amount  thereof  can  be  proven  witii  reasonable 
certainty,  may  be  recovered,  notwithstanding 
they  are,  in  a  measure,  prospective  and  specula- 
tive, as  the  injured  party  must  not  be  deprived 
of  his  remedy  because  of  difficulties  lying  in  the 
way  of  provug  his  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  74-78;   Dec.  Dig.  «=40(2).] 

5.  Damages  ®=»40(2)— Bbeach  of  Contbactt— 
Profits. 

In  an  action  for  the  breach  of  a  contract 
to  sell  gravel  to  the  plaintiff  who  had  a  line  of 
customers  to  whom  he  was  reselling  it,  and 
whose  customers  and  the  price  at  which  he  sold 
to  them  were  known  to  die  defendant,  and 
whose  volume  of  business  was  increasing,  the 
loss  of  profits  to  plaintiff  on  contracts  with  his 
customers  naturally  following  defendant's  breach 
of  its  contract,  was  within  the  contemplation  of 
the  parties,  and  recoverable. 

[BM.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  74-78;    Dec.  Dig.  <S=»40(2).] 


6.  Appeai,  and  ESbbob  «=3l063(7)— Harmuss 

EhBOB— ISStTES. 
No  injury  coold  have  resulted  to  the  defend- 
ant from  the  court's  action  in  overruling  special 
exceptions  to  the  paragraphs  of  the  petition, 
claiming  damages  by  reason  of  sales  to  partic- 
ular customers  having  been  prevented,  or  in  the 
admission  of  evidence  thereon,  where  the  court 
did  not  submit  the  issue  as  to  the  profit  wbidi 
plaintiff  could  have  made  on  sales  to  those  cus- 
tomers. 

[Ed.  Note.— For  other  cases,  see  Appeal  snd 
Error,  Cent.  Dig.  |  4183;  Dec.  Dig.  «=>1053(7); 
Trial,  Cent.  Dig.  f  977.] 

7.  Dauaoes  «=s>190— Bbkaoh  op  OoirxBAcr- 

Pbofits— Evidence. 
In  such  action,  where  it  appeared  that  plain- 
tiff's customers  would  have  bought  -gravel  of 
him  as  long  as  he  could  insure  deliTeriea,  sod 
that  they  had  bought  large  amounts  from  him. 
and  where,  after  tiie  breach,  they  bought  fmm 
others  at  a  higher  price,  it  was  unnecessary  for 
plaintiff  to  show  that  he  had  a  binding  contract, 
or  even  a  contract  with  such  customers,  in  or- 
der to  recover  the  loss  of  profits  on  what  be 
might  have  sold  to  them. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  613;  Dec.  Dig.  «=3l90.] 

ESrror  from  District  Court,  Dallas  County; 
B.  B.  Muse,  Judge. 

Action  by  Joe  B.  Wills  Compaoy  against 
the  Grand  Prairie  Orarel  Company  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.     AlUrmed. 

Spenoe  ft  Haven,  of  Dallas,  for  plaintiffs 
in  error.  Brooks  ft  Worsham  and  H.  G. 
Wills,  all  of  Dallas,  for  defendant  in  error. 

HALL,  J.  Defendant  in  error,  plaintiff 
below,  instituted  this  suit  against  Grand 
Prairie  Gravel  Company,  a  corporation,  W. 
O.  Liggett,  E.  A.  Liggett,  and  G.  C.  Houston, 
as  trustees.  Plaintiff  alleged  that  the  cor- 
poration of  the  Grand  Prairie  Gravel  Com- 
pany, which  was  organized  under  the  laws 
of  the  state  of  Texas,  had  been  dissolved,  and 
that  said  corporation,  through  Its  officials, 
had  filed  with  the  secretary  of  state  of  the 
state  of  Texas,  a  notice  of  such  disaolntion,  in 
compliance  \Wtb  the  statutes  of  the  state  of 
Texas,  and  that  no  receiver  had  been  appoint- 
ed for  said  corporation ;  that  W.  G.  Liggett, 
E.  A.  Liggett,  and  C.  O.  Honston,  as  ofllcers, 
directors,  and  managers  for  said  corpora- 
tion, held  the  property  of  such  corporation 
as  trustees  for  the  creditors,  and  particular^ 
ly  for  plaintiff;  that  The  Grand  Prairie 
Gravel  Company,  as  existing  at  the  date  of 
the  Institution  of  plaintiff's  suit,  was  a  Ten- 
nessee corporation,  with  W.  O.  Liggett  as 
its  president,  and  that  The  Grand  Prairie 
Gravel  Company  acquired  and  took  posses- 
sion of  all  the  assets  of  Grand  Prairie  Gravel 
Company,  and  thereby  became  bound  and  ob- 
ligated in  law  to  assume  and  discharge  all 
liabilities  of  the  said  Grand  Prairie  Gravel 
Company,  and  particularly  the  debt  of  this 
plaintiff;  that  prior  to  the  second  day  of 
July,  19l3,  plaintiff  was  engaged  in  the  busi- 
ness of  buying  and  selling  gravel  In  the  city 
of  Dallas  and  the  adjoining  territory,  and 
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tbat  the  defendant  tbe  Grand  Pndrie  Grav- 
el Company  was  engaged  In  the  bnslaefls 
of  excavating  and  .selling  gravel  from  Its 
pits  near  Grand  Prairie,  Dallas  county,  Tex., 
and  that  on  the  28th  day  of  May,  1013,  the 
plalntlfF,  acting  throngh  its  president,  P.  L. 
Wills,  made  a  certain  contract  with  the  de- 
ftodants,  being  represented  by  R.  L.  Keith, 
for  the  purchase  of  a  certain  quantity  of- 
gravel,  said  contract  to  extend  over  the  peri- 
od of  18  months  from  its  date;  and  the 
plaintiff  alleged  that  the  original  contract 
bad  boen  lost  and  attached  a  purported  copy 
thereof  as  an  exhibit.  It  is  farther  alleged 
that  the  said  contract  was  partially  com- 
piled with  by  the  defendant,  and  that  de- 
fendant received  large  sums  of  money  paid 
by  plaintiff,  for  gravel  delivered  to  It,  and 
thereby  ratified  the  contract  made  by  said 
R.  L.  Keith,  for  Its  benefit ;  that  the  defend- 
ants, through  tbe  company's  oflSdals,  were 
acquainted  with  the  business  In  which  tbe 
plaintiff  was  engaged,  and  were  fully  ad- 
vised and  had  actual  knowledge  of  the  na- 
ture, volume,  and  extent  of  tbe  plalntifrs 
business  and  of  tbe  profits  accruing  and 
which  would  accrue,  therefrom  prior  to  the 
^ecntlon  of  the  contract  declared  upon.  In 
this  connection,  it  is  alleged  that  the  defend- 
ant's ofiicers  and  agents  knew,  prior  to  the 
date  of  the  execution  of  the  contract  declared 
upon,  that  plaintiff  was  regularly  selling  and 
delivering  gravel  to  Sears,  Roebuck  &  Co.,  to 
tbe  promoters  and  owners  of  Munger  Place 
addiUon,  to  the  Texas  Bitulithic  Company, 
Stone  &  Webster,  the  dty  of  Dallas,  Tex., 
State  Fair  Association,  Hughes-O'Honrke 
Construction  Company,  S.  P.  Bewick,  Davis 
Bros.,  all  of  the  city  of  Dallas,  and  to  J.  F. 
Wills  of  the  city  of  Ft  Worth,  in  large  and 
profitable  quantities,  and  that  defendant 
knew  that  said  parties  would  purchase 
from  plaintiff  gravel  In  excess  of  the  quan- 
tity stipulated  in  the  contract  declared  up- 
on, and  that  the  profits  to  be  derived  from, 
the  sale  of  gravel  to  said  parties  were  in 
contemplation  of  both  plaintiffs  and  defend- 
ants at  the  time  of  the  execution  of  the  con- 
tract; that  If  defendant  had  delivered  grav- 
el to  plaintiff  under  the  terms  of  the  contract, 
plaintiff  could  and  would  have  sold  the  said 
Hugbes-C'Rourke  Construction  Company  30,- 
000  yards  of  said  gravel  to  be  used  in  the 
construction  of  the  Sears-Roebuck  building. 
Plaintiff  further  alleged  that  on  the  2d  day 
of  July,  1913,  plaintiff  made  demand  of  the 
defendant  to  furnish  It  with  875  cubic  yards 
of  gravel,  and  at  said  time  explained  to  the 
ofiicers  of  the  defendants  In  charge  of  de- 
fendants' gravel  pit  that  unless  said  amount 
of  gravel  was  furnished  on  said  date,  plain- 
tiff would  suffer  great  financial  loss  and 
damages.  It  Is  also  alleged  that  under  the 
written  cbntract  plaintiff  agreed  to  pay  de- 
fendant 4S  cents  per  cubic  yard  for  said 
gravel,  and  that  had  the  same  been  delivered 
to  plaintiff,  plaintiff  would  have  sold  or  de- 


livered the  saine  to  Its  customers  at  a  great 
profit,  and  that  by  reason  of  defendant's  fall- 
are  to  so  deliver  said  property,  plaintiff  had 
lost  said  profit  Plaintiff  farther  alleged 
that,  In  addition  to  its  customers  herein- 
above mentioned.  It  had  other  customers 
In  the  dty  of  Dallas,  and  Its  near  vicin- 
ity, making  dally  demand  on  It  fOr  gravel, 
and  that  defendants  knew  that  It  had  these 
customers  add  sold  to  them  large  quantities 
of  gravel  at  a  great  profit  Plaintiff  further 
alleged  tbat  its  refusal  to  ship  it  gravel  un- 
der the  terms  of  its  contract  was  malldous 
and  that  plaintiff  was  therefore  entitled  to 
exemplary  damages. 

The  defendants.  Grand  Prairie  Gravd 
Company,  Tlie  Grand  Prairie  Gravel  Compa- 
ny, W.  G.  Liggett,  B.  A.  Ldggett  and  O.  C. 
Houston,  demurred  generally  to  plalnturq 
pleading,  which  general  demurrer  was  fol- 
lowed by  15  iQtecial  exceptions,  the  grounds 
of  which  are,  in  substance,  as  follows: 

(1)  Because  the  alleged  contract  declared 
upon  and  set  out  as  an  exhibit  to  plaintiff's 
I^eadings  Is  Invalid,  In  that  the  same  is  not 
a  mutual  contract,  being  a  contract  for  the 
future  delivery  of  personal  property  and 
the  quantity  of  such  property  to  be  deliver- 
ed being  conditioned  upon  the  will,  wish,  or 
want  of  one  of  the  parties  thereto. 

(2)  Because  the  plaintiff  is  not  bound  or 
required  by  said  contract  to  want,  desire,  or 
take  any  gravel,  and  the  taking  of  any  gravel 
upon  the  part  of  plaintiff  Is  wholly  optional, 
and  there  Is  no  such  option  provided  in  be- 
half of  the  defendants. 

(3)  Because  the  alleged  profits  which  plain- 
tiff would  have  recovered  in  each  case  are 
too  remote,  contingent,  speculative,  uncertain, 
conjectural,  and  imaginary,  and  because 
there  Is  no  averment  on  the  part  of  plaintiff 
that  plaintiff  bad  binding  contracts  in  any 
instance  with  its  alleged  customers,  where- 
by they,  or  any  of  them,  were  bound  to  re- 
ceive the  gravel  which  plaintiff  alleges  de- 
fendant refused  to  deliver  to  it 

(4)  Because  it  Is  not  alleged  that  plaintiff 
had  any  binding  contract  with  Sears,  Roe- 
buck &  Co.,  nor  with  Texas  Bitulithic  Com- 
pany, nor  with  Stone  *  Webster,  nor  with 
S.  P.  Bewick,  nor  with  Davis  Bros.,  nor  with 
Hughes-O'Rourke  Construction  Company,  nor 
with  J.  F.  Wills,  by  the  terms  of  which 
contract  any  of  said  parties  would  have  been 
bound  to  receive  or  purchase  from  plaintiff 
any  spedfic  quantity  of  gravel. 

(5)  Because  the  contract  declared  upon 
provided  tbat  the  plaintiff  would  accept  a 
maximum  of  16  carloads  of  gravel  per  day, 
and  hence  the  said  plaintiff  had  the  option 
to  order  any  amount  of  gravel  up  to  16  car- 
loads per  day,  and  was  not  bound  to  accept 
or  order  any  gravel  at  alL 

(6)  Of  course  plaintiff's  pleading  simply 
alleges  a  breach  of  a  contract,  and  the  breach 
of  a  contract  cannot  entitle  plaintiff  to  re- 
cover  exemplary   damages,   irrespective    of 
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the  motive  of  the  defendants  In  breach  of 
the  contract. 

Defendants  answered  by  general  denial, 
and  specially  denied  the  execntlon  of  the  con- 
tract declared  npon,  alleging  that  It  was 
not  executed  by  the  defendants,  or  any  of 
them,  and  averred  that  It  was  a  fabrication 
and  a  traad.  niey  further  specially  answer- 
ed that,  long  prior  to  the  execution  of  the 
contract  declared  upon  by  the  plaintiff, 
the  defendants  had  entered  Into  a  contract 
with  the  Texas  &  Pacifle  Railway  Company, 
whereby  defendants  had  agreed  to  deliver  to 
the  said  Texas  &  Pacific  Hallway  Company 
the  entire  output  of  Its  gravel  pits  for  sev- 
eral months,  and  a  portion  of  the  oatpnt  for 
a  greater  period,  and  that  the  plaintiff  knew 
of  the  existence  of  this  contract,  and  knew 
that  the  same  was  made  for  the  considera- 
tion of  the  Texas  &  Fadflc  Railway  Com- 
pany's building  a  switch  track  to  said  pits, 
and  that  plaintiff  knew  that  It  wonid  be 
impossible  for  the  defendants  to  deliver  to 
It  any  gravel  other  than  the  gravel  not  de- 
sired by  the  Texas  &  Pacific  Railway  Com- 
pany. 

The  contract  npon  which  the  suit  is  based 
Is  as  follows: 

"May  28, 1918. 

"We,  the  Grand  Prairie  Gravel  Company,  of 
Grand  Prairie,  Texas,  a  corporation,  duly  in- 
corporated, hereby  agree  with  P.  L.  Wills,  of 
Dallas,  Texas,  to  furnish  to  his  order  good  and 
merchantable  concrete  gravel  of  a  grade  passing 
the  Bpecifications  of  ue  city  engineer,  or  the 
commissioners  of  Dallas,  in  soch  amounts  as  the 
said  P.  L.  Wills  shall  order,  not  to  exceed  fif- 
teen carloads  a  day.  This  agreement  is  to  be 
held  for  a  period  of  eighteen  months  from  this 
date. 

"We  agree  to  load  and  ship  as  many  as  fifteen 
cars  a  day  to  the  said  P.  L.  Wills,  when  so  or- 
dered and  to  do  this  from  day  to  day  when  so 
ordered  during  the  said  eighteen  months,  pay- 
ment to  be  made  for  the  said  gravel  on  the  basis 
of  forty-five  cents  per  cubic  yard  3,000  pounds, 
f.  o.  b.  out  pit  near  Grand  Prairie,  Texas,  as 
shown  by  railroad  expense  bill. 

"It  is  agreed  between  the  parties  hereto  that 
we,  the  Grand  Prairie  Gravel  Company,  are  not 
to  be  held  responsible  for  failure  on  the  part  of 
the  railroad  company  to  furnish  cars  or  to  trans- 
port cars  when  loaded  and  billed,  to  the  said 
P.  L.  Wills,  or  for  any  cause  that  shall  render 
loading  responsible.  I,  the  said  P.  L.  Wills, 
agree  with  the  Grand  Prairie  Gravel  Company, 
that  so  long  as  my  orders  shall  be  filled  accord- 
ing to  the  terms  and  conditions  of  this  contract, 
I  shall  order  from  the  Grand  Prairie  Company 
all  of  the  gravel  required  by  me  in  the  conduct 
of  my  business,  and  I  agree  to  order,  receive,  and 
accept  from  the  said  Grand  Prairie  Gravel  Com- 
pany, under  the  terms  and  conditions  of  this 
contract,  a  maximum  of  fifteen  cars  of  gravel  a 
day  every  day  during  the  said  eighteen  months 
and  b>  pay  on  the  16th  day  of  each  month  for  all 
gravel  received  during  the  preceding  month,  on 
presentation  of  bill." 

The  instrument  Is  signed  by  R.  L.  Keith, 
as  manager  of  the  gravel  company  and  by 
P.  L.  Wills,  at  appears  that  P.  L.  WUls, 
the  plaintiff,  was  doing  business  under  the 
name  of  the  Joe  B.  Wills  Company.) 

The  case  was  tried  before  a  Jury  and  Judg- 
ment rendered  in  ftvor  of  plaintiff,  against 


the  defendants,  O.  C.  Houston,  W.  O.  Lig- 
gett, and  E.  A.  Liggett,  as  trustees,  for  Grand 
Prairie  Gravel  Company,  in  the  snm  of  $7,- 
500. 

[1,t]  The  first  contention  presented  under 
several  assignments  la  that  the  contract,  for 
a  breach  of  which  the  action  is  brought,  is 
one  for  the  future  delivery  of  personal  prop- 
erty, and  the  quantity  of  such  property  to 
be  delivered  Is  conditioned  by  the  will,  wish, 
or  want  of  one  of  the  parties  thereto ;  there- 
fore there  Is  a  lack  of  mutuality  in  the  con- 
tract, and  the  same  is  unilateral  and  void. 
As  said  by  Shelby,  G.  J.,  in  the  case  of  T.  B. 
Walker  Mfg.  Co.  v.  Swift  A  Co.,  200  Fed. 
529,  U9  C.  O.  A.  27,  48  L.  R.  A.  (N.  S.)  730: 

"The  questions  presented  by  these  contentions 
may  not  be  entirely  free  from  doubt  if,  in  the 
consideration  of  the  contract,  we  were  confined 
to  what  appears  in  the  writing.  We  are  not  so 
confined.  We  look,  not  only  to  the  language  em- 
ployed, but  to  the  subject-matter,  the  course  of 
dealing  between  the  parties,  and  all  the  relevant 
surrounding  circumstances.  The  court  is  not 
shut  out  from  the  light  which  the  parties  enjoy- 
ed when  the  contract  was  made.  In  determining 
the  meaning  of  the  words  used  and  the  intention 
of  the  parties,  we  place  ourseives  in  the  situa- 
tion of  the  parties,  so  as  to  view  the  circum- 
stances as  they  viewed  them.  In  that  way  we 
endeavor  to  get  at  the  correct  application  of  the 
language  to  the  things  described  and  at  the  real 
intention  of  the  parties." 

In  Minnesota  Lumber  Co.  v.  Whltebreast 
Coal  Co.,  160  la  85,  48  N.  E.  774,  31  L.  R. 
A.  529,  In  a  contract  similar  in  many  re- 
spects to  the  one  under  consideration,  Ma- 
grader,  Justice,  speaking  for  the  court,  said : 

"The  plea  avers  that  defendant  was  engaged 
in  the  purchase,  use,  and  sale  of  coal  in  its  busi- 
ness, and  that  its  requirements  therein  for  that 
season  were  veiy  large,  and  that  such  fact  was 
well  known  to  the  plaintiff.  The  parties  will  be 
presumed  to  have  contracted  with  reference  to 
the  knowledge  which  they  then  bad  upon  that 
subject,  and  upon  the  supposition  that  appellant 
would  need  the  same  quantity  of  cOal  which  it 
bad  theretofore  been  in  the  habit  of  using.  The 
word  'requirements'  evidently  has  the  same 
meaning  as  the  word  'needs.'  The  amount  of 
coal  which  was  'required'  for  the  business  of 
that  season  was  the  amount  of  coal  which  was 
'needed'  in  the  business  of  that  season.  If  the 
word  'requirements,'  as  here  used,  is  so  inter- 
preted as  to  mean  that  appellee  was  only  to 
furnish  such  coal  as  appellant  should  require 
it  to  furnish,  then  it  might  be  said  that  appel- 
lant was  not  bound  to  require  any  coal  unless 
it  chose,  and  that  therefore  Uiere  was  a  want  of 
mutuality  in  the  contract  •  ♦  •  The  rule  is 
that,  where'the  terms  of  a  contract  are  suscep- 
tible of  two  signiflcationB,  that  will  be  adopted 
which  gives  some  operation  to  the  contract,  rath- 
er than  that  which  renders  it  inoperative. 
Thrall  v.  Newell,  19  Vt  202,  47  Am.  Dec.  682; 
ISvans  V.  Sanders,  8  Port.  (Ala.)  497,  S3  Am. 
Dec.  297.  A  contract  should  be  construed  in 
such  a  way  as  to  make  the  obligations  imposed 
by  its  terms  mutually  binding  upon  the  parties, 
unless  such  construction  is  wholly  negatived  by 
the  language  used.  Torrence  v.  Shedd,  156  IlL 
104,  41  N.  E.  05,  42  N.  E.  171.  It  cannot  be 
said  that  appellant  was  not  bound  by  the  con- 
tract. It  had  no  right  to  purchase  coal  Ase- 
where  for  use  in  its  business,  unless.  In  case 
of  a  decline  in  the  price,  appellee  should  conclude 
to  release  it  from  further  liability.  A  contract 
somewhat  similar  to  the  one  now  under  consid- 
eration came  before  this  court  for  eonstrnction 
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in  National  Furnace  Co.  y.  Keystone  Mfg.  Co., ' 
110  IlL  427.  The  following  language,  there 
used,  is,  wiUi  appropriate  changes,  applicable 
to  the  present  case:  'We  do  not  regard  the  con- 
tract Toid  on  the  ground  stated^  It  is  true  that 
appellee  was  onl;  bound  by  the  contract  to  ac- 
cept of  appellant  the  amount  of  iron  it  needed 
for  use  in  its  business,  but  a  reasonable  con- 
struction must  be  placed  upon  this  part  of  the 
contract,  in  riev  of  the  situation  of  the  parties. 
Api^ee  was  engaged  in  a  large  manufacturing 
business,  necessarily  nsing  a  large  quanti^  of 
iron  in  the  transaction  of  its  business.  It  is 
not  to  be  presumed  that  appellee  would  close  its 
business,  and  need  no  iron;  but,  on  the  contrary, 
the  reasonable  presumption  wonld  be  that  the 
business  wonld  be  cont&ued,  and  appellee  would 
necessarily  need  the  quantity  of  iron  which  it 
had  been  in  the  habit  of  nsing  during  previous 
years.  It  cannot  be  said  that  appellee  was  sot 
bound  by  the  contract.  It  had  no  right  to  pur- 
chase iron  elsewhere  for  use  in  its  business.  If 
it  had  done  so,  appellant  might  have  maintained 
an  action  for  a  breach  of  the  contract.  It  was 
bound  by  the  contract  to  talce  of  appellant,  at 
the  price  named,  its  entire  supply  oi  iron  for 
the  year;  that  is,  such  a  quantity  of  iron,  in 
▼iew  of  the  situation  and  business  of  appellee, 
as  was  reasonably  required  and  necessary  in 
its  manufacturing  business.  Such  contracts  are 
not  unuauaL' " 

The  drcnmstances  connected  with  the  exe- 
cution of  the  contract,  according  to  the  testi- 
mony of  R.  L.  Keith,  who  was  in  charge  of 
plaintm  in  error's  business,  aad  who  execut- 
ed the  contract,  are  as  follows:  This  witness 
had  signed  similar  contracts  with  defendant 
In  error  for  several  years.  He  was  manager 
at  the  time  two  annual  contracts  were  exe- 
cuted, and  had  been  manager  since  plaintiff 
In  error  company  began  business.  He  states 
that  during  the  life  of  the  first  contract,  and 
before  the  second  contract  was  made,  he 
knew  that  the  Joe  B.  Wills  Company  was 
sellliig  gravel  to  the  bitulitblc  company,  and 
that  the  bitulithic  company  was  a  customer 
of  defendant  in  error  at  the  time  the  second 
contract  was  executed;  that  while  he  did 
not  know  about  the  volume  of  sales  to  the 
bitulithic  c<»npany  during  the  first  year,  he 
knew  that  appellee  sold  lots  of  gravel  to  said 
company;  that  be  would  often  ship  defend- 
ant In  error,  for  the  bitulithic  company,  8  or 
10  cars.  Witness  stated  that  he  also  knew 
that  during  the  life  of  the  first  contract  de- 
fendant in  error  sold  lots  of  gravel  to  the  dty 
of  Dallas,  as  tlie  dty  was  buying  In  large 
quantities  for  use  in  paving;  tliat  the  shii>- 
ments  were  billed  to  J.  B.  Wills  Company; 
that  he  also  knew  defendant  in  error  was 
selling  gravel  obtained  from  plaintiff  in  er- 
ror to  Hugbes-O'Rourke  Construction  Com- 
pany ;  also  to  the  Texas  State  Fair.  He  was 
in  Joe  B.  WiUs'  office  one  day  and  he  (Wills) 
told  him  he  wanted  3  or  4  cars  per  day  for 
the  State  Fair,  and  "jumped  on  him"  for  not 
shipping  them.  He  also  knew  defendant  was 
selling  gravel  to  Roach  &  Manigan.  They 
were  purchasing  about  all  the  gravel  they 
could  from  defendant  in  error.  He  also 
knew  before  the  execution  of  the  second  con- 
tract that  defendant  in  error  was  selling 
gravel  to  Stone  &  Webster.  He  did  not  know 
in  what  quantities  It  was  being  sold  to  them. 


but  Stone  ft  Webster  were  wanting  a  lot; 
that  he  also  knew  that'  defendant  in  error 
was  selling  gravel  to  the  GUsonite  Construc- 
tion Company  and  to  Davis  Bros.,  contrac- 
tors, at  the  fadrgroundfl.  The  witness  con- 
tinued as  follows: 

"Before  I  made  this  second  contract  with  Mr. 
Wills,  and  later,  from  my  previous  relationship 
with  them  and  business  transactions  with  them, 
I  knew,  in  a  general  way,  who  the  customers  of 
Joe  B.  Wills  Company  were.  I  did  not  have 
any  record  or  memoranda  or  anything  in  my  of- 
fice out  there  that  I  could  get  and  see  in  a  genr 
eral  way  who  had  been  buying  our  gravel  from 
the  Joe  B.  Wills  Company,  and  about  what 
quantities;  I  could  not  do  that.  I  bad. some- 
thing in  my  office  to  show  that  Roach  and 
Manigan  and  Texas  Bitulithic  Company  had 
been  buying  our  gravel  from  the  Joe  B.  Wills 
Company  and  also  the  Texas  State  Fair.  All 
in  the  world  I  had  was  that  he  would  tell  m« 
who  to  ship  it  to,  but  I  never  looked  to  them 
for  the  money.  I  would  look  to  Joe  B.  Wills  for 
whatever  he  would  order,  but  would  ship  it  to. 
the  party  he  told  me  to,  and  from  that  various 
memoranda  that  he  gave  I  could  know  who  was 
buying  our  gravel  from  Wills.  I  knew  prior  to 
the  time  I  made  this  last  contract  •  •  • 
with  reference  to  the  part  of  the  contract  where 
it  i3  agreed  by  the  Grand  Prairie  Gravel  Com- 
pany that  they  shall  furnish,  load,  and  ship  as 
many  as  15  cars  a  day  to  P.  L.  Wills  when  so 
ordered,  and  to  do  that  from  day  to  day  during 
the  18  months.  I  have  a  personal  recollection 
as  to  a  discussion  that  took  place  between  Mr. 
Wins  and  myself  with  reference  to  the  15  cars, 
or  the  quantity  of  gravel  they  were  to  consume^ 
I  told  him  we  could  not  furnish  it  at  all,  unless 
we  could  get  the  cars.  I  would  load  it  if  he 
could  get  the  cars.  At  that  time  there  was  no 
discussion  between  WiUs  and  myself  as  to  who 
were  his  customers  and  who  would  want  the 
gravel  and  how  much  they  would  want.  He  was 
telling  me  the  Bitulithic,  I  believe,  were  the 
people  who  were  wanting  it  so  particular.  He 
told  me  that  at  the  time  this  contract  was  made 
with  Stone  &  Webster  and  the  Bitulithic  alone,^ 
if  they  could  be  furnished  that  much  gravel, 
they  would  consume  it.  He  told  me  they  could 
use  15  cars  a  day,  and  I  told  him  we  would  fur- 
nish it  if  we  could  get  the  cars,  and  could  not 
unless  I  knew  we  could  get  the  cars.  1  fur- 
nished gravel  to  P.  L.  WiUs,  or  Joe  B.  Wills 
Company  until  Mr.  Liggett  told  me  to  quit 
shipping  it  to  them.  *  *  *  Of  course  I  knew 
when  I  notified  Mr.  Wills  that  under  the  in- 
struction of  Mr.  Liggett  that  I  could  not  fur- 
nish him  any  more  gravel ;  that  if  we  furnished 
him  the  gravel  he  would  be  able  to  dispose  of  the 
16  cars  provided  for  in  this  contract." 

P.  L.  Wills,  witness  for  the  defendant  in 
error,  testified  as  follows: 

"I  began  to  buy  gravel  from  the  Grand  Prairie 
Gravel  Company  as  soon  as  it  was  incorporated. 
I  bought  gravel  under  a  written  contract  I 
represented  the  Joe  B.  Wills  Company,  and  Mr. 
Harston  and  Mr.  Keith  acted  for  the  Grand 
Prairie  Gravel  Company.  We  bought  gravel 
from  the  Grand  Prairie  Gravel  Company  about 
a  year  before  we  made  the  second  contract. 
The  terms  of  both  contracts  were  the  same. 
During  the  year  1912  I  bought  all  the  gravel  I 
used  from  that  company.  I  was  supplying  it  to 
the  Construction  people  here  in  town  for  street 
paving  and  building  anywhere  I  could  sell  it. 
The  Grand  Prairie  Gravel  Company  had  orders 
to  send  me  all  the  gravel  they  could  ship.  All 
my  supply  came  from  there.  I  was  to  take  all 
of  it  from  them;  that  was  during  1912.  In  case 
I  wanted  gravd  for  my  customers  I  would  tell 
them  to  send  it.  I  conferred  with  Mr.  Keith 
I  prindpally.  Mr.  Keith  knew  nine  customers  out 
of  ten  of  mine.    He  would  know  by  going  to  the 
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jobs  and  meetlngr  e  number  of  them  personally, 
*a  be  did  in  my  office  a  number  of  times,  and  by 
me  telling  him  I  bad  this  job  or  that  job.  1 
mean  by  job,  where  the  worlt  was  beinu  done; 
for  instance,  on  the  government  bonded  ware- 
house. He  went  out  there.  Hughes-O'Rourke 
was  constructing  that.  He  went  with  me  out 
there.  Mr.  Keith  knew  that  I  sold  a  lot  of 
gravel  for  Beaumont  and  to  whom  I  was  selling 
gravel  in  larger  lots.  He  knew  I  was  selling 
to  the  Texas  Bitnlithlc  Company,  Stone  4  Web- 
ster and  Stone  &  Webster  KncineerinK  Corpora- 
tion, to  Davis  Bros.,  to  the  Fairgrounds  Associa- 
tion, Fred  A.  Jones  Company  at  Galveston,  to 
the  Roach-Manigan  Paving  Company,  to  the  Gil- 
Bonite  Construction  Company,  and  to  the  city 
of  Dallas.  The  second  contract  was  made  in 
my  office  with  Mr.  Keith.  I  made  the  contract 
because  I  was  then  arran^ng  for  a  supply  of 
gravel  tor  18  months,  which  I  could  not  have 
gone  into  without  knowing  that  I  would  have 
the  supply.  The  matter  was  discussed  between 
me  and  Mr.  Keith.  It  was  discussed  before  and 
right  up  to  the  time  we  made  the  contract." 

It  appears  from  the  evidence  that  plaintiff 
In  error  experienced  more  or  less  difHculty  in 
securing  a  sufficient  number  of  cars  in  which 
to  ship  the  gravel  ordered  by  Its  customers, 
and,  further,  that  appellant  was  bound,  under 
a  contract  with  the  Texas  &  Pacific  Railway 
Company,  to  deliver  to  It  a  certain  number  of 
cars  per  day  before  It  could  fill  any  orders 
for  defendant  In  error. 

The  testimony  of  Keith  la  that  he  knew 
the  bltullthlc  company  and  Stone  &  Webster 
together  would  possibly  require  as  much  as 
15  cars  of  gravel  per  day.  In  the  light  of 
these  facts  the  contract  is  open  to  the  con- 
struction that  the  maximum  limit  of  15  cars 
per  day  was  written  Into  it  for  the  benefit 
and  protection  of  appellant,  and  from  which, 
when  so  construed,  the  inference  may  be 
fairly  drawn  that  it  was  not  contemplated 
by  either  party  at  the  time  of  its  execution 
that  defendant  in  error  would  require  any 
less  than  15  cars  per  day ;  and  that  by  rea- 
son of  the  Texas  &  Pacific  Railway  Company's 
contract  tailing  precedence,  and  because  of 
the  difficulty  in  procuring  cars,  plaintiff  in 
error  was  not  willing  to  undertake  to  deliv- 
er to  defendant  in  error's  customers  more 
cars  than  the  limit  fixed  by  its  terms. 

That  the  defendant  in  error  had  an  estab- 
lished business  of  buying  and  selling  gravel 
and  that  appellee  was  well  informed  as  to 
the  extent  of  it  are  facts  concerning  which 
there  can  be  little,  if  any,  doubt.  The  ques- 
tion was  not  submitted  to  the  Jury.  The 
record  shows  the  existence  of  the  business 
for  more  than  a  year;  that  it  was  steadily 
Increasing  In  volume,  and  since  it  is  shown 
that  appellee  was  realizing  a  good  profit  there- 
from, we  must  presume  that  he  would  have 
continued  in  business  rather  than,  as  in- 
sisted by  plaintiff  In  error,  he  "would  pull 
down  his  desk,  shut  up  his  office,  and  quit 
ordering  gravel." 

In  National  Furnace  Co.  v.  Keystone  Mfg. 
Co.,  110  lU.  427,  it  is  shown  the  plaintiff 
agreed  to  sell  to  the  defendant  all  the  iron 
needed  In  its  business  for  three  years  at 


$22.36  per  ton,  to  which  defendant  assented. 
The  court  said : 

"We  do  not  regard  the  contract  void  on  the 
ground  stated.  It  is  true  that  appellee  was 
only  bound  by  the  contract  to  accept  of  appel- 
lant the  amount  of  iron  it  needed  for  use  in  its 
business;  but  a  reasonable  construction  most 
t>e  placed  on  this  part  of  the  contract,  in  view  of 
the  situation  of  the  parties.^  Appellee  was  en- 
gaged in  a  large  manufacturing  business,  neces- 
sarily using  a  large  quantitj  of  iron  in  the 
transaction  of  its  business.  It  ia  not  to  be 
presumed  that  appellee  would  close  its  business 
and  need  no  iron,  but,  on  the  contrary,  the  rea- 
sonable presumption  would  be  that  the  business 
would  be  continued,  and  appellee  would  neces- 
sarily need  the  quantity  of  iron  wliich  it  had 
been  in  the  habit  of  using  during  previous  years. 
It  cannot  be  said  that  appellee  was  not  bound 
by  the  contract.  It  had  no  right  to  purchase 
iron  elsewhere  for  use  in  its  business.  If  it 
had  done  so,  appellant  might  have  maintained 
an  action  for  a  breach  of  the  contract" 

In  Cold  Blast  Transportation  Company  v. 
Kansas  City  Bolt  &  Nut  Ca,  114  Fed.  77,  62 
C.  C.  A.  25,  67  L.  H.  A,  696,  Judge  Sanborn 
says: 

"The  rules  applicable  to  contracts  of  this 
class  may  be  thus  briefly  stated:  A  contract  for 
the  future  delivery  of  personal  property  is  void, 
for  want  of  consideration  and  mutuality,  if  the 
quantity  to  lie  delivered  is  conditioned  by  the 
wUl,  wish,  or  want  of  one  of  the  parties;  but  it 
may  be  sustained  if  the  quantity  is  ascertainable 
otherwise  with  reasonable  certainty.  An  accept- 
ed ofiEer  to  furnish  or  deliver  such  articles  of 
personal  property  as  shall  be  needed,  required, 
or  consumed  •  •  *  during  a  limited  tune  is 
binding,  and  may  be  enforced,  because  it  con- 
tains the  implied  agreement  of  the  acceptor  to 
purchase  all  the  articles  that  shall  be  required 
in  conducting  his  business  during  this  time  from 
the  party  who  makes  the  offer.  Wells  v.  Alex- 
andre, 130  N.  Y.  642,  29  N.  B.  142.  15  L.  R.  A. 
218;  Minnesota  Lumber  Co.  v.  White  Breast 
Coal  Co.,  laO  la  85,  43  N.  E.  774,  31  L.  R.  A. 
529;  Parker  v.  PetUt,  43  N.  J.  Law,  612." 

As  stated,  the  contract  in  the  instant  case 
binds  the  defendant  in  error  to  purchase  all 
the  gravel  required  by  him  in  the  conduct  of 
bis  business,  and  he  states  that  he  was 
making  arrangements  for  gravel  to  supply 
customers  for  18  months,  and  that  Keith  had 
notice  of  such  fact.  As  said  in  Bartlett 
Springs  Co.  v.  Standard  Box  Co.,  16  CaL 
App.  671,  117  Pac.  934,  a  contract  by  the 
terms  of  which  the  defendant  agreed  to  sell 
and  plaintiff  agreed  to  purchase  certain 
kinds  of,  wooden  boxes,  to  the  extent  of  plain- 
tiffs demands  during  the  succeeding  year, 
was  not  lacking  in  mutuality,  because  plain- 
tiff was  bound  thereby  to  purchase  lUs  re- 
quirements for  the  year  from  the  defend- 
ant and  the  defendant  was  bound  to  sell 
upon  plaintiff's  demand. 

Excelsior  Wrapper  Co.  v.  Messinger,  116 
Wis.  549,  93  N.  W.  469,  was  a  case  involving 
a  contract  which  provided  that  one  party 
should  furnish  the  other  whatever  paper 
might  be  needed  at  a  certain  price,  to  be 
taken  as  ordered,  the  amount  named  in  the 
contract  being  the  same  as  had  been  fur- 
nished during  the  last  12  months.  Upoa 
breach  of  the  contract  by  the  seller,  upon 
the  ground  that  it  called  only  for  the  amount 
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delivered  the  previous  year,  suit  was  In- 
stituted for  damages.  The  defense  of  want 
of  mntnality  was  Interposed;  the  seller  as- 
Gerting  that  It  contained  no  undertaking 
whatever  on  the  part  of  the  plaintiff,  and 
because.  If  bound,  the  contract  only  requir- 
ed the  plaintiff  to  take  such  paper  as  it 
chooses,  and  It  might,  within  its  terms,  re- 
fuse to  take  any.  In  the  discussion,  Dodge, 
Justice,  said: 

"The  first  of  these  grounds  of  asserted  want  of 
motuality,  we  think,  is  wholly  contradicted  by 
tbe  very  words  of  the  writing  which  closen  with 
tbe  expression,  to  be  taken  as  ordered,*  follow- 
ed by  the  signature  of  the  plaintiff.  This  we 
have  no  hesitation  in  construing  to  be  an  un- 
dertaking on  the  part  of  the  plaintiff  to  take, 
at  tbe  price  named,  tbe  quantity  speci&ed.  We, 
therefore,  do  not  find  it  necessary  to  discuss 
whether  an  obligation  so  to  do  would  he  im- 
plied from  the  mere  signature  of  a  document 
declaring  nothing  but  Oie  dut^  of  the  other  par- 
ty, in  analogy  to  the  implication  whidk  has  been 
held  to  arise  from  a  mere  'acceptance'  of  such 
an  undertaking.  Iron  Oo.  v.  Topliff,  85  Wis. 
513,  55  N.  W.  854;  McOaU  Co.  v.  Icks,  107 
Wis.  232,  83  N.  W.  300.  The  latter  contention 
presents  a  question  fruitful  of  many  deci^ons 
by  courts;  the  earlier  of  them  tending  generally 
to  the  view  that,  where  the  agreement  of  one 
party  was  to  furnish  only  that  which  the  other 
party  should  desire  or  order  or  need,  there  was 
entire  freedom  from  obligation  on  the  part  of 
the  latter,  and  therefore  no  motuality.  The 
principle  of  these  cases  has  been  very  lately  de- 
clared in  tins  court,  in  Hoffman  v.  Maffioli,  104 
Wis.  630,  80  N.  W.  1032,  47  L.  E.  A.  427;  Tei- 
pel  V.  Meyer,  106  Wis.  41,  81  N.  W.  982.  In 
later  times  courts  have  fully  recognized,  how- 
ever, that  when  the  discretion,  wants,  or  needs 
of  a  party  are  referred  to,  an  existing  situation, 
such  as  an  established  business  or  a  known  en- 
terprise, and  intended  to  be  controlled  thereby, 
there  becomes  added  a  measure  of  certainty  suffi- 
cient to  give  to  the  contract  mutuality.  Thus, 
an  agreement  to  carry  all  coal  which  the  other 
party  might  desire  to  have  carried  in  a  given 
period,  while  wholly  uncertain  if  the  other  party 
has  no  coal,  and  is  engaged  in  no  bnmness  or 
enterprise  to  reflate  his  desire  to  ship,  is  rea- 
sonably certain  m  the  case  of  a  mine  owner,  the 
product  of  whose  mines  will  regulate  the  quan- 
tity which  he  will  need,  and  therefore  be  likely 
to  desire,  to  ship,  if  the  constrnction  be  adopted 
that  his  option  is  to  be  controlled  by  the  course 
of  such  business.  The  underling  principle  of 
this  distinction  was  expressed  m  McCall  Co.  v. 
Icks,  snpra,  where  the  defendant  greed  to  buy 
a  specified  number  of  all  dress  patterns  which 
the  plaintiff  should  issue.  It  being  made  to 
appear  that  the  plaintiff  was  in  the  business  of 
manufacturing  and  issuing  patterns  of  various 
descriptions  as  the  market  needs  required,  it 
was  held  that  the  conduct  of  the  plaintia's  busi- 
ness, although  prospective,  would  give  a  suffi- 
cient measure  of  certainty  as  to  the  number 
agreed  to  be  purchased  to  make  the  contract 
valid  and  binding  upon  both  parties.  •  «  • 
The  situation  presented  in  the  instant  case  faUs 
clearly  within  tbe  principle  of  tbe  latter  deci- 
sions. Tbe  plaintiff  bad  an  established  business, 
of  diaracter  and  magnitude  well  known  to  the 
defendant.  It  could  not,  with  profit  to  itself, 
seriously  modify  the  volume  of  that  bnsiness  for 
the  mere  pnrpose  of  increasing  or  diminishing 
the  amount  of  any  given  class  of  supplies.  The 
exact  quantity  of  paper,  therefore,  which  it 
would  want  or  need,  in  that  business  during  a 
prospective  year,  while  uncertain  at  the  time  of 
tbe  making  of  the  contract,  was  sure  to  become 
reasonably  certain  in  the  course  of  the  year; 
and  the  contract  was  merely  an  optional  one 
with  tibe  plaintiff,  but  bound  it  as  well  to  take, 


as  it  did  the  defendant  to  famlsli,  such  paper,  of 
the  quality  designated,  as  should  be  needed  for 
that  business.  This,  under  the  authorities  above 
cited,  constltntee  suffident  mutuality  to  give  full 
validity  to  tbe  contract,  and  make  either  party 
liable  to  the  other  for  its  breach." 

The  rule,  as  stated  in  9  Cyc.  p.  329,  Is: 
"Where,  however,  the  acceptance  does  really 
impose  any  obligation  on  the  acceptor,  then  a 
consideration  is  present  and  a  binding  contract 
results,  and  this  ia  so  wherever  the  acceptor's 
freedom  of  action  is  in  any  way  limited.  It  is 
not  limited  at  all  where  he  simply  assents  to  the 
seller's  offer  to  sell  him  all  the  goods  he  may 
order  or  desire  during  a  certain  time,  for  he  has 
not  promised  to  order  any,  nor  is  he  bound  to  do 
so,  but  it  is  limited  where  the  offer  is  to  supply 
mm  with  all  the  ^ooda  of  a  particular  kind 
which  he  may  require,  or  which  he  may  need 
during  a  certain  time,  for  here,  although  it  may 
be  that  he  will  ndther  need  nor  require  any,  yet 
if  he  does,  he  has  bound  himself  to  buy  them  of 
the  proposer,  and  has  hence  parted  with  his 
right  to  buy  them  from  whom  ne  pleases." 

In  Warden  Coal  Washing  Co.  t.  Robt. 
Meyer,  98  HI.  App.  640,  a  contract  between 
the  parties  was  evidenced  by  two  letters,  as 
following: 

"September  7,  1899. 

"Jacob  Meyer  &  Co.,  Franklin  St.,  Chicago, 
111. — Gentlemen:— Confirming  conversation  as 
bad  with  our  Mr.  Green  yesterday,  whereby  he 
made  you  the  following  price  on  our  Carterville 
washer  coal  No.  1,  at  $2.10;  No.  2  at  ?1.95, 
prices  to  remain  same,  with  the  understanding 
that  yon  give  us  your  trade  until  May  1,  1900, 

auality  of  coal  to  average  as  good  as  sample  de- 
vereo. 

"Very  truly. 

"Warden  Coal  Washing  Company." 

The  reply  to  this  letter  is: 

"9/15/1879. 

"Ward  Coal  Washing  Co.,  City— Dear  Sirs: 
We  have  your  favor  of  the  7th  instant  and  note 
contents  as  correct  and  accept  the  contract  here- 
with. Jacob  Meyer  &  Bros." 

This  contract  was  attacked  for  want  of 
mutuality,  and  after  quoting  from  Minnesota 
Lumber  Co.  t.  Whltebreast  Coal  Co.,  supra, 
the  court  said : 

"So  here  it  is  reasonable  to  presume,  as  was 
said  by  the  court  in  the  above  case,  that  the 
parties  here  dealing  with  one  another  were  prac- 
tical business  men.  They  were,  no  doubt,  fa- 
miliar with  each  other's  business,  and  appellant 
knew  with  reasonable  certainty  what  the  trade 
of  appellees  was.  Appellant's  letter  shows  that 
its  Mr.  Green  had  a  conversation  with  appel- 
lees, and  the  correspondence  was  an  outcome  of 
that  conversation.  We  think,  in  the  light  of  the 
decisions  cited,  supra,  the  contract  as  it  appears 
from  the  correspondence  is,  in  substance,  that 
appellant  proposed  to  appellees  to  furnish  them 
Carterville  washed  coal  No.  1,  at  $2.10,  and  No. 
2  at  $1.96  per  ton.  In  sufficient  amount  to  supply 
appellees'  trade  to  May  1,  1900,  and  that  appel- 
lees agreed  to  take  that  kind  of  coal  at  the  prices 
named  to  the  extent  of  their  trade  until  May  1, 
1900.  We  think  appellant,  by  its  undertaking, 
was  bound  to  furnish  to  appellees  the  amount  of 
coal  their  trade  required,  but  no  more,  at  the 
prices  named,  and  appellees  were  bound  to  take 
the  same  at  said  prices.  It  appears  that  appel- 
lees, between  September  15,  1899,  the  date  when 
the  proposition  of  appellant  was  accepted  by 
them,  and  May  1,  1900,  ordered  coal  of  appellant 

Shich  it  failed  to  debver,  and  that  .by  reason 
lereof  appellees  were  obliged  to  and  did  buy 
other  coal  between  said  dates,  for  which  they 
paid  $124.90  more  than  the  prices  which  appel- 
lant proposed  to  furnish  it  to  them  for. .   We 
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think  these  fbcta  present  a  complete  defense  by 
way  of  recoupment  to  appellant's  claim." 

That  there  is  some  conflict  in  the  decisions 
with  reference  to  the  issues  under  considera- 
tion cannot  be  denied,  and  we  shall  not  at- 
tempt to  reconcile  the  Inconsistencies.  A  re- 
view of  the  authorities  cited  by  the  parties 
has  convinced  us  that  the  rules  above  an- 
nounced, bearing  upon  the  questions  present- 
ed under  these  assignments,  Is  supported  by 
the  great  weight  of  authority.  Plaintiff  in- 
sists that  the  holding  of  onr  Supreme  Court 
In  H.  4  T.  0.  Ry.  Co.  v.  Mitchell,  38  Tex.  85, 
should  control  this  court  In  the  constructi<Hi 
of  the  contract  under  consideration.  In  that 
case  the  agreement  was  evidenced  by  the 
following  instrument,  and  the  indorsements 
made  thereon: 

"  'I  propose  to  cot  and  place  in  licks  or  stacks, 
for  the  H.  A  T.  C.  R.  W.  prairie  hay,  not  to 
exceed  two  hundred  tons,  at  points  along  the 
line  of  said  road  adjacent  to  the  place  where  the 
hay  may  be  cut,  at  twenty-two  and  one  half  dol- 
lars coin  per  ton,  payments  to  be  made  b^  said 
company  as  each  twenty-five  tons  of  bay  la  cut. 
The  above  proposition  is  made  for  your  accept- 
ance or  rejection,  as  agent  of  the  Houston  & 
Texas  Central  Railway  Company.  Respectfully, 
O.  S.  MitcheU.     Approved:    Wm.  Jenkins.' 

"Across  the  face  is  written  as  fellows:  'Your 
proposition  is  accepted.  John  B.  Garey.  The 
within  proposition  is  accepted  for  and  in  behalf 
of  H.  &  T.  C.  R.  W.  Co.  Wm.  Jenkins,  Supt  of 
Construction.' " 

After  Mitchell  had  put  up  25  tons,  appel< 
lant  i^ilway  company  notified  him  it  did  not 
want  the  hay,  and  Mitchell,  tendering  the 
200  tons,  sued  for  damages.  From  a  judg- 
ment In  bis  favor  the  railway  company  ap- 
pealed, and  the  Supreme  Court  held  that  the 
contract  was  not  mutual,  and  that  he  could 
recover  according  to  the  contract  price  only 
for  the  amount  of  hay  cut  and  put  up  by  him 
prior  to  the  time  be  had  been  notified  by  the 
railway  company  that  they  would  not  accept 
the  hay. 

In  the  absence  of  evidence  showing  that  the 
parties  had  in  contemplation,  at  the  time 
of  the  execution  of  the  agreement,  certain 
lands  from  which  hay  approximating  200 
tons  had  been  cut  for  the  railway  company 
the  year  before,  or  from  which  the  parties 
had  estimated  something  near  200  tons  could 
be  cut  during  the  contract  year  to  meet  cer- 
tain requirements  of  the  railroad  company, 
and  that  the  company  bound  Itself  to  buy 
whatever  hay  it  needed  from  Mitchell,  we 
think  the  decision  In  that  case,  rendered  by 
what  is  known  as  the  "semicolon"  court,  is 
correct,  but  no  such  state  of  facts  is  disclos- 
ed by  the  report  of  that  case;  nor  do  we 
think  if  Mitchell  had  refused  to  comply  with 
the  contract,  as  did  the  plaintiff  In  error  In 
this  case,  and  had  decided  not  to  deliver  any 
bay,  tbe  railway  company  could  have  recov- 
ered without  ediowlng  Its  needs,  and  that 
Mitchell  was  acquainted  with  them,  and, 
further,  that  the  company  was  Bound  under 
the  contract  to  buy  from  Mitchell  alone. 

The  principal  case  relied  upon  by  plaintiff 
in  error  is  Crane  v.  C.  Crane  &  Co.,  105  Fed. 


860,  46  C.  C.  A.  96.  A  careful  pemsal  of  tbe 
facts  In  this  case  discloses  that  tbe  con- 
tract, which  was  verbal,  lacks  one  vital  fea- 
ture, tbe  effect  of  which  Is  to  destroy  its 
mutuality  and  deprive  It  of  the  element  of 
consideration.  By  Its  terms  It  attempts  to 
bind  tbe  defendant  to  furnish  to  plaintiffs  all 
the  dock  oak  required  by  them  for  their  use 
In  tbe  Chicago  market  during  tbe  year  189T, 
but  It  does  not  bind  the  plaintiffs  to  purchase 
oak  from  tbe  defendant  alone.  The  plaintiff 
was  at  liberty,  under  the  contract,  to  buy 
elsewhere.  If  the  prices  of  such  lumber  were 
more  favorable  to  blm,  and  tbe  defendant 
would  be  without  remedy.  Tbe  contract  npoa 
which  tbe  case  of  American  Agricultural 
Chemical  Co.  v.  Kennedy  *  Crawford,  103  Va. 
171,  48  S.  E.  S6S,  is  founded  is  a  nullity  for 
tbe  stone  reason. 

[8]  Plaintiff  alleged  that  by  tbe  provisions 
of  tbe  contract  defendants  became  bound 
and  obligated  to  furnish  a  mlnimam  (tf  15 
carloads  of  gravel  per  day.  The  contract  at- 
tached to  the  pleadings  as  Exhibit  A,  showed 
that  It  bound  tbe  defendant  to  furnish  a  max- 
imum of  15  carloads  per  day.  A  special  ex- 
ception was  urged  to  tbe  petition  on  acconnt 
of  the  variance  between  the  allegations  and 
the  exhibit,  and  was  overruled  by  the  court 
This  constitutes  harmless  error.  The  con- 
tract, when  attached  to  and  made  a  part  of 
tbe  petition,  as  an  exhibit,  controls  and  cures 
any  misdescription  of  It  in  the  pleading. 
Beham  v.  Ohio,  75  Tex.  87, 12  S.  W.  996. 

[4]  Plaintiff  In  error  attacks  tbe  recovery 
with  great  vigor  because  the  damages  repre- 
sent lost  profits.  Whatever  may  have  been 
the  ancient  rule,  the  right  to  recover,  as  dam- 
ages for  tbe  breach  of  a  contract,  such  loss 
of  profits  with  reference  to  either  party  is 
well  settled  In  modem  practice.  If  it  be 
shown  that  tbe  last  profits  were  reasonably 
supposed  to  have  been  within  contemplation 
of  the  parties  when  the  contract  was  execut- 
ed and  the  amount  thereof  can  be  proven 
with  reasonable  certainty,  a  recovery  of  the 
full  amount  should  not  be  denied  because 
they  may  be,  in  a  measure,  prospective.  In 
their  nature,  profits  are  more  or  lees  con- 
jectural or  speculative,  but  the  Injured  par- 
ty must  not  be  deprived  of  bis  remedy  be- 
cause of  difficulties  lying  In  tbe  way  of  prov- 
ing his  damages. 

[t]  The  damages  claimed  here  are.  In  our 
opinion,  such  as  would  naturally  be  expected 
to  follow  a  breach  of  tbe  contract  by  the 
gravel  company ;  and,  since  tbe  -  manager  of 
the  company  was  familiar  with  Wills'  line 
of  customers,  and  knew  the  price  at  whlcb 
tbe  gravel  was  being  purchased  by  Wills  and 
sold,  we  conclude  that  the  profits  were  with- 
in the  contemplation  of  the  parties  when  the 
agreement  was  made.  Under  tbe  pleadings 
and  proof  there  were  no  special  drcnmstanc- 
es  affecting  Wills'  right  to  compensation  of 
which  the  company  was  Ignorant,  and  the 
amount  of  the  injury  was  a  question  for  tbe 
jury.     Tbe  company   knew  the  volume  of 
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WllU*  boslness;  that  it  was  well  establish- 
ed and  was  steadily  Increasliig,  and  the  dam- 
ages awarded  seem  to  us  to  be  sucb  as  have 
naturally  resulted  from  the  breach  of  the 
contract  Because  the  anticipated  profits 
were  to  accrue  from  collateral  agreements 
between  Wills  and  the  users  of  the  gravel 
does  not  affect  his  ri{^t,  for  the  reason  that 
the  company  had  the  requisite  notice,  for 
more  than  a  year  prior  thereto,  of  the  extent 
of  his  business.  In  American  Construction 
Co.  T.  Caswell,  141  S.  W.  1013,  these  prin- 
ciples were  applied  in  the  case  of  a  tort,  and 
Caswell  was  permitted  to  recover  for  the 
loss  of  profits  on  goods  which  he  probably 
would  have  sold  but  for  the  act  of  the  con- 
struction company  in  obstructing  the  en- 
trance to  his  storehouse  and  shutting  off  Ught 
and  air  from  his  place  of  business,  render- 
ing the  same  dark,  hot,  and  uncomfortable, 
and  diverting  travel  from  in  front  of  the 
store.  In  a  well-considered  opinion.  Judge 
Jenkins  said: 

"Plaintifb  were  conducting  a  weU-eatablished 
business,  and  their  trade  fell  off  from  the  let 
of  March  to  the  trial  of  this  case,  September 
12-16,  1910,  and  their  losses  in  profits,  which 
the  evidence  indicates  they  otherwise  would  have 
made,  were  equal  to  the  amovmt  of  the  judgment 
in  their  favor.  This  loss  of  trade  did  not  arise 
from  trade  conditions;  the  trade  in  the  city  of 
Austin  for  1910  being  as  good  as  it  was^n  1909. 
Nor  did  it  arise  from  decrease  of  stock  carried 
by  appellees.  In  fact,  the  evidence  indicates  to 
a  reasonable  certainty  that  the  decrease  of  ap- 
pellees' business,  and  consequent  loss  of  proGts, 
was  due  solely  to  the  obstructing  of  travel  caus- 
ed by  the  erection  and  maintenance  of  said  fence. 
The  principal  issue  in  this  case  is  as  to  whetho- 
loss  of  profits  occasioned  by  the  erection  of  said 
fence  is  the  proper  element  of  damage.  Appel- 
lant contends  that  damages  on  account  of  loss 
of  profits  are  not  recoverable  in  any  case.  The 
courts  of  this  state  bold  to  the  contrary." 

In  Springer  v.  Blley,  136  S.  W.  677,  bear- 
ing dpon  the  question  of  the  degree  of  proof 
necessary  to  entitle  the  plaintiff  to  recover 
for  loss  of  profits,  Judge  James  said: 

"Beasonable  certainty  is  all  that  is  necessary. 
The  testimony  introduced  for  the  purpose  of 
showing  what  crops  would  have  been  produced 
by  defendant  on  this  land  was  by  comparison 
with  what  other  like  land  in  the  neighborhood 
produced  that  season." 

Judge  Nelll  said,  in  Fraser  v.  Mining  Co., 
28  S.  W.  715: 

"But  when  it  is  certain  that  damages  have 
been  caused  by  a  breach  of  contract,  and  the 
only  uncertainty  is  as  to  the  amount,  there  can 
rarely  be  good  reason  for  refusing,  on  account 
of  such  uncertainty,  any  damages  whatever  for 
the  breech.  «  •  •  The  rule  that  damages 
which  are  uncertain  or  contingent  cannot  be  re- 
covered does  not  embrace  an  uncertainty  as  to 
the  value  of  the  benefit  or  gain  to  be  derived 
from  the  performance  of  the  contract,  but  an 
uncertainty  or  contingency  as  to  whether  such 
gain  or  benefit  would  be  derived  at  all.  It  only 
applies  to  sndi  damages  as  are  not  the  certain 
result  of  the  breach,  and  not  to  such  as  are  the 
certain  result,  but  uncertain  in  amount." 

It  would  be  a  useless  consumption  of  time 
and  space  to  quote  further  from  the  author- 
ities In  this  state.  The  principles  announced 
are  too  well  established  by  repeated  decisions 
to  require  further  discussion  by  us,  and  we 


refer  merely  to  the  following  cases,  cited 
by  defendant  in  error:  Calvit  v.  McFad- 
den,  13  Tex.  826;  Railway  Co.  v.  Hill,  63 
Tex.  38a,  61  Am.  Rep.  642 ;  IRailway  Co.  T. 
De  Groff,  102  Tex.  483,  118  S.  W.  134,  21  L. 
R.  A.  (N.  S.)  749;  American  Construction 
Co.  V.  Caswell,  141  8.  W.  1018 ;  Walter  Box 
Co.  V.  Blackburn,  157  8.  W.  220 ;  Springer  T.  . 
Riley,  136  8.  W.  677;  Carrico  v.  Stevenson, 
185  8.  W.  260;  Reagan  Round  Bale  Co.  t. 
Dickson  Car  Wheel  Co.,  56  Tex.  Clr.  App. 
509,  121  8.  W.  626;  Aultman  Taylor  Mch. 
Co.  V.  Capleman,  36  Tex.  Civ.  App.  623,  81 
8.  W.  1248;  Dickinson  Creamery  Co.  t.  Lyle, 
130  S.  W.  904;  King  t.  Oriffln,  39  Tex.  Civ. 
App.  497,  87  8.  W.  844;  Pitman  v.  Block 
Queensware  Co.,  106  S.  W.  724. 

[I]  The  court  did  not  submit  to  the  jury 
the  issue  as  to  the  amount  of  profits  which 
Wills  might  have  made  upon  the  sales 
to  Hughes-O'Rourke  Construction  Company, 
Sears  &  Roebuck,  and  to  Davis  Bros.  There- 
fore no  injury  could  have  resulted  to  plain- 
tiff in  error  from  the  court's  action  in  over- 
ruling special  exceptions  to  the  paragraphs 
of  the  petition  claiming  damages  by  reason 
of  such  sales  having  been  prevented,  nor  in 
admitting  evidence  bearing  upon  such  is- 
sues. 

[7]  Under  several  assignments,  plaintiff  In 
error  complains  of  the  action  of  the  court  in 
admitting  testimony  of  plaintiff's  witnesses 
to  show  what  gravel  he  might  have  sold 
to  different  firms,  corporations,  and  contrac- 
tors, the  objection  being  that  the  profits 
which  might  have  been  made  were  too  re- 
mote, contingent,  and  conjectural,  and  for 
the  further  reason  that  it  was  not  shown 
that  plaintiff  had  a  binding  contract  to  fur- 
nish such  parties  gravel  at  the  time  of  the 
breach.  The  undisputed  evidence  showed  the 
purchase  price  per  cubic  yard  of  the  gravel, 
the  cost  of  transporting  the  same  to  the  vari- 
ous customers.  The  customers  themselves 
were  produced,  and  testified  that  they  bought 
gravel  of  Wills  as  long  as  he  could  insure 
deliveries;  that  they  would  have  continued 
to  purchase  of  him  if  he  had  been  able  to 
make  deliveries,  and  they  further  show  the 
amount  they  actually  purchased  during  the 
life  of  the  contract.  It  appears,  further,  in 
nearly  every  Instance  that  they  purchased 
similar  gravel  in  definite  amounts,  either 
at  the  same  or  a  greater  price  than  they 
would  have  paid  If  they  had  purchased  from 
Wills.  Many  of  them  had  been  customers, 
to  whom  Wills  had  sold  large  amounts  of 
gravel  in  the  past  Such  being  the  evidence, 
we  think  the  proof  was  clearer  and  more 
conclusive  than  in  several  of  the  cases  cited 
above.  Wills  had  an  established  business. 
These  parties  were  his  regular  customers,  and 
the  only  Inference  to  be  drawn  from  their 
evidence  is  that  they  would  have  continued 
to  patronize  him.  Under  such  conditions.  In 
our  opinion,  it  Is  unnecessary  for  Wills  to 
show  that  he  had  a  binding  contract,  or 
even  a  contract,  with  such  customers,  nor 
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So  we  nnderatand  tbe  authoriUes  to  ao  hold, 
except  in  cases  where  there  Is  no  established 
iraslness  and  the  evidence  discloses  simply 
one  transaction  of  purchase  upon  the  one 
part  and  sale  iipcm  the  other. 

There  Is  nothing  In  the  record  to  Indicate 
that  the  verdict  of  the  Jury  is  the  result  of 
passion  and  prejudice ;  nor  are  we  prepared 
to  say  that  the  verdict  Is  excessive. 

Finding  no  reversible  error,  the  Judgment 
Is  athrmed. 


JONES  V.  CITT  OF  HOUSTON  et  aL 
(No.  7348.) 

(Court  of  Oivil  Appeals  of  Texas.     Galveston. 
July  28,  1916.) 

'  L  MUHIOIPAL  COBPOBATIONB  ^5>64&— StBEBTS 
-^PUBUO  IMPBOVSSMBNTS— MAINTENAHCB  OF 
SlDEWAJ.ES. 

Under  Houaton  City  Charter,  art.  2,  {  4,  em- 
powering the  city  to  lay  out,  establish,  open, 
alter,  widen,  pave,  supervise,  and  maintain 
streets,  alleys,  sidewalks,  and  squares,  and  to 
vacate  and  close  the  same,  the  ci^  could  regulate 
the  width  of  sidewalks,  and  altogether  abolish 
them  if  trafiSc  should  warrant,  unless  some  pri- 
vate right  protected  by  Constitution,  is  impaired. 
'  [Ed.  Note. — f\>r  other  cases,  see  Municipal 
Corporations,  Cent.  Dist  i  1423;  Dec.  Dig.  ^=> 
649.] 

2.  Dbdication  «=»58—Stbeets— Public  Im- 
PBOVEMENTS— Maintenance  of  Sidewalks. 
A  municipality  authorized  by  charter  to  lay 
out,  regulate,  widen,  etc.,  its  streets  and  side- 
walks 18  not  bound  by  dedication  to  maintain 
sidewalks,  but  may  appropriate  the  street  from 
time  to  time  to  such  uses  as  are  conducive  to  the 
public  ^ood,  and  a  court  of  equity  will  not  Inter- 
fere with  the  exercise  of  its  discretion  in  that 
respect. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cant  Dig.  {  100;    Dec.   Dig.  <S=»58.] 

8.  CoNsrnTTTTiONAi,  Law  €=»28&— MtmiciPAi. 

COBPORATIONS  ^»2W)  —  StBEETS  —  PUBLIC 

Imfbovements  —  Maintknanob  OF  Side- 
walks —  Constitutional  Law  —  Due  Pro- 
cess OF  Law. 
Houston  City  Charter,  art  4a,  i  1,  defining 
Improvements,  section  5,  providing  for  filing  of 
petition  for  improvements,  and  section  7  pro- 
viding for  a  hearing  on  the  question  of  penalties, 
and  section  8  providing  that  within  ten  days  aft- 
er such  hearing  a  contest  may  be  instituted  but 
any  person  failing  to  institute  suit  within  ten 
days  shall  be  forever  barred  from  attacking  ei- 
ther the  assessment  or  the  validity  of  any  pro- 
ceeding with  reference  to  the  improvements,  af- 
fords due  process  of  law  by  the  hearing,  and  one 
who  fails  to  sue  within  ten  days  cannot  avoid 
the  assessment 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S  870:  Dec.  Dig.  «=>289; 
Municipal  Corporations,  Cent  Dig.  {§  763,  704; 
Dec.  Dig.  <S=3290.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  J.  D.  Harvey,  Judge. 

Injunction  by  CSiarles  P.  Jones  against  the 
City  of  Houston  arid  others.  From  an  inter- 
locutory order  denying  temporary  Injunction, 
the  complainant  appeals.    Affirmed. 

LANE,  J.  This  is  an  appeal  from  an  In- 
terlocutory  order   entered   In   chambers  .by 


tbe  Judge  of  the  EtghtleUi  JudlcUl  district 
court,  refusing  to  grant  the  temporary  In- 
junction prayed  for  by  plaintiff.  Said  prayer 
sought  to  enjoin  tbe  dty  of  Houston  and  the 
Eureka  Paving  Company  from  proceedfaig 
with  the  Improvement  of  Main  street  by  pre- 
paring same  for  and  laying  upon  the  same 
a  pavement  60  feet  wide  with  an  esplanade, 
or  parkway.  In  the  center  and  driveways 
on  each  side  of  same.  The  case  was  sub- 
mitted to  tbe  court  below  on  bill  and  answer, 
the  pleadings  developing  a  state  of  undisput- 
ed facts,  which  we  briefly  summarize:  That 
plaintiff  Is  the  abutting  owner  of  a  piece  of 
property  fronting  on  Main  street  In  the  city 
of  Houst<m,  a  part  of  what  Is  known  as 
Block  1,  Klrby  Main  Street  addition  to  said 
dty,  plaintiffs  said  property  having  a  front- 
age on  Main  street  of  80  feet  That  Main 
street  through  said  addition  was  dedicated 
by  John  H.  Ktrby,  who  laid  out  the  same,  to 
be  a  street  60  feet  in  width.  That  said 
dedication  was  the  ordinary  dedlcatloo  by 
map  and  plat,  and  tbe  same  dedicated  to  tbe 
city  of  Houston  a  street  60  feet  In  width 
from  property  line  to  property  line.  That 
after  the  said  street  was  dedicated  the  dty 
of  Houston  appropriated  for  tbe  purpose  of 
a  road  or  driveway  a  space  of  35  feet,  and 
constru(;ted,  or  caused  to  be  constructed,  up- 
on same  a  brick  pavement,  leaving  on  each 
side  of  said  road  or  driveway,  a  space  of 
12%  feet  not  appropriated  for  driveway,  and 
about  one  year  prior  to  the  bringing  of  this 
suit  appellant  was  compelled  by  tbe  dty  of 
Houston  to,  and  he  did,  constmd;  a  5-foot 
cement  sidewalk  on  Main  street  niwn  tbe 
space  not  appropriated  for  roadway  for  vebi- 
des,  at  a  cost  to  him  of  $61.30.  Thereafter- 
wards,  on  or  about  the  24tb  day  of  Janu- 
ary, 1916,  a  petition  in  regular  and  dne  form 
under  tbe  terms  of  article  4a  of  tbe  charter 
of  the  dty  of  Houston,  asking  for  the  pave- 
ment of  Main  street  from  the  north  property 
line  of  McKinney  avenue  to  the  end  of  the 
brick  pavement  on  said  street,  which  said 
limits  included  the  street  in  front  of  plain- 
tiff's property,  was  filed  with  the  dty  coun- 
cil of  the  dty  of  Houston,  and  was  by  tbe 
said  coundl  accepted  and  recdyed  by  resolu- 
tion passed  on  the  same  day.  That  under 
the  terms  of  said  petition  and  resolution 
tbe  said  street  in  front  of  plaintiff's  property 
was  to  be  improved  by  placing  upon  the 
same  an  esplanade  16  feet  in  width  in  tbe 
center  thereof,  and  constructing  a  paved 
roadway  on  each  side  of  the  esplanade  20 
feet  in  width,  thus  requiring  and  taking  for 
said  improvement  the  entire  80  feet  of  tbe 
street  That  said  petition  was  duly  accept- 
ed by  the  dty  council,  the  procedure  desig- 
nated and  required  by  article  4a  of  the  city 
charter  was  undertaken  and  complied  with, 
and  on  tbe  17tb  day  of  April,  1916,  the  dty 
of  Houston,  under  tbe  terms  of  said  diarter, 
duly  entered  into  a  contract  with  tbe  Eureka 
Paving  Company  to  pave  the  said  street  with 
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a  snr&ce  of  aspbaltlc  concrete,  and  there- 
after, also  In  accordance  with  said  charter, 
due  notice  of  a  hearing  for  the  purpose  of 
determining  the  special  benefits  to  plaintiffs 
and  other  abutting  property  as  provided 
therein  was  given,  the  same  to  be  heard  on 
the  18th  day  of  May,  lUe,  at  the  dty  haU 
in  Houston,  Tez.  At  said  hearing  all  the 
proceedings  In  connection  with  and  leading 
vp  to  the  improvements  were,  by  the  city 
council,  by  appropriate  legislative  acts,  duly 
confirmed,  and  the  property  owners  were 
duly  asseased  with  their  pc»:tlon  of  the  cost 
which  in  law,  under  the  provisions  of  the 
charter,  was  assessable  against  them.  Of 
each  and  all  of  the  proceedings  of  the  city 
council  plaintifF  had  full  notice  and  knowl- 
edge, and  appeared  in  person  at  the  hearing 
on  benefits,  as  provided  In  section  7,  art.  4a, 
of  Bald  charter,  but  did  not  file  with  the 
council  any  objection  to  the  validity  of  any 
proceeding  with  reference  to  said  Improve- 
ments, as  required  by  said  charter,  nor  did 
be  afterwards  institute  suit  within  ten  days 
from  the  said  hearing,  aa  provided  in  sec- 
tion 8  of  the  same  article,  to  contest  the  pro- 
ceedings underlying  the  said  Improvement 

Plaintiff's  contention,  based  upon  the  above 
facts,  is,  briefly  stated,  that  he  had  a  right 
In  law  to  have  a  portion  of  the  street  in 
front  of  his  premises  maintained  as  a  side- 
walk, and  that  the  city  had  no  power,  with- 
out condemnation,  to  appropriate  the  entire 
space  for  driveway  and  esplanade  purposes. 

[1]  It  will  thus  be  seen  that  the  determi- 
nation of  the  question  Involves,  and  is  an- 
swered by  the  consideration  of,  the  general 
rights  with  reference  to  all  of  Its  streets 
which  the  dty  of  Houston  has  under  its 
charter,  and  the  particular  right,  with  ref- 
erence to  this  particular  street,  which  It  has 
acquired  by  the  improvement  proceedings 
instituted  under  Its  said  charter.  Examina- 
tion of  the  charter  of  the  dty  of  Houston 
shows  that  both  by  section  4,  art.  2,  In  whldi 
It  Is  provided  that  "the  dty  of  Houston  shall 
have  power  to  lay  ont,  establish,  open,  al- 
ter, widen,  pave,  supervise,  maintain,"  etc., 
"streets,  alleys,  sidewalks,  squares,"  etc.,  "and 
to  vacate  and  close  the  same,"  and  by  arti- 
cle 4a  of  the  dty  diarter,  providing  for  street 
Improvements  by  assessment,  that  the  Leg- 
islature has  conferred  upon  the  dty  of  Hous- 
ton full  and  complete  control  of  its  streets, 
avenues,  sidewalks,  and  public  places,  and 
the  use  and  improvement  of  the  same,  and 
that  this  discretion  and  control  is  paramount 
unless  some  private  right  protected  by  the 
Constitution,  is  impaired.  In  this  delegation 
of  power  to  the  dty  of  Houston  the  Legis- 
lature has  but  followed  the  custom  and  prac- 
tice prevailing  with  reference  to  such  mat- 
ters since  the  dawn  of  modem,  or  quasi 
modem  munldpal  governments,  it  being  rec- 
ognized everywhere  that  a  strong,  localized 
central  control  of  the  streets  and  avenues — 
the  arteries  of  the  life  and  commerce  of  a 
.dty — mtist  be  vested  in  its  common  council, 
•     188S.W.- 


and  that  any  other  system  of  regulation  or 
government  would  be  intolerable. 

[2]  It  stands  admitted  upon  the  pleadings 
of  the  parties  that  the  property  in  contro- 
versy, in  which  plaintUF  claims  that  be  has 
a  private  right  to  a  sidewalk  which  he  is 
entitled  to  have  protected  by  injunction,  is 
a  part  of  a  regularly  dedicated,  laid  ont,  and 
used  public  street  of  the  city  of  Houston,  and 
from  what  has  been  said  It  follows  that  un- 
less plaintiff  has  some  private  right  whidi 
is  infringed,  the  act  of  the  dty  council  in 
connection  with  said  improvement  is  an  act 
of  legislative  discretion,  in  the  performance 
of  the  functions  of  munldpal  government, 
with  whidi  a  court  Ot  equity  will  not  Inter- 
fere. 

The  first  question,  then,  to  be  determined 
is.  Is  there  any  requirement  imposed  from 
the  dedication  of  a  public  street  by  map  and 
plat  that  there  shall  always  be  preserved 
a  sidewalk  in  front  of  and  appurtenant  to 
the  property?  Or,  stating  it  another  way. 
Does  the  act  of  dedication  generally  to  the 
public  of  a  street  by  map  and  plat  compel 
the  dty  to  divide  the  street  into  strips  of 
sidewalk  and  driveway  so  as  to  give  an  abut- 
ting owner  a  private  right  to  enjoin  the 
appropriation  of  the  entire  street  for  road- 
way purposes?  Or  can  a  dty,  in  the  exercise 
of  its  public  discretion,  appropriate  the  whole 
property  to  driveway  purposes  If  it  deems 
it  necessary  and  desirable  in  the  public  in- 
terest free  from  Interference?  We  think  the 
answer  to  this  question  is  plain,  and  rests 
upon  sound  reasoning  that,  with  dianging 
conditions  of  travel  and  use  the  dty  coundl 
of  a  dty  has  the  right  to  adapt  and  ap- 
propriate the  street  from  time  to  time  to  such 
uses  as  in  Its  Judgment  would  be  most  con- 
dudve  to  the  public  good,  and  that  a  court 
of  equity  will  not  interfere  with  the  exercise 
of  this  discretion. 

Nor  is  authority  wanting  to  sustain  this 
reasoning.  In  many  cases  It  has  been  held 
by  the  courts  of  last  resort  that  a  dty  council 
does  not  have  to  provide  a  space  for  a  side- 
walk, but  may,  in  the  exercise  of  its  dis- 
cretion in  the  control  and  management  of  its 
streets,  appropriate  the  entire  dedicated 
street  for  driveway  purposes,  and  with  this 
discretion  the  courts  have  nothing  to  do. 

In  Brevoort  v.  City  of  Detroit,  24  Mich. 
322,  In  an  opinion  by  Justice  Cooley  in  which 
complaint  was  made  of  failure  to  preserve  a 
sidewalk  space  on  a  public  street.  Judge 
C!ooley  said: 

"A  second  objection  is  that  the  paving  includ- 
ed those  portions  of  the  street  before  used  as 
sidewalks,  and  that  the  sidewalks  were,  in  effect, 
abolished,  not  by  direct  resolution  for  that  par- 
pose,  bat  indirectly,  by  ordering  the  paving. 
This  is  claimed  to  be  illegal,  but  we  do  not  very 
distinctly  perceive  the  reason  why.  A  street  in- 
cludes the  whole  width  of  public  way;  it  is  cns- 
tomary  in  a  city  to  set  apart  a  portion  of  It  for 
foot  passengers ;  but  there  is  no  rule  of  law  ab- 
solutely requiring  this,  and  in  many  parts  of  an 
incorporated  town  it  might '  be  needless.  We 
have  no  doubt  the  whole  matter  was  within  the 
contrd  of  the  councU." 
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In  Attorney  General  v.  Boston,  142  Sf  ass. 
200,  203,  7  N.  E.  722,  724,  In  the  Supreme 
Court  of  Massadiusetts,  In  which  complaint 
was  made,  the  court  said: 

"There  is  nothing  in  this  act  which  renders  it 
obligatory  on  any  city  accepting  it  to  construct 
sidewalks  in  any  of  its  ways.  Whether  this 
shall  be  done  is  left  to  the  discretion  of  its  law- 
ful authorities." 

On  page  204  of  142  Mass.,  on  page  726  of 
7  N.  E.,  the  court  again  says: 

"The  general  power  to  construct  sidewalks  or 
not  on  all  streets,  whether  macadamized  or  pav- 
ed, must  be  construed  as  one  which  deals  with 
the  whole  subject,  and  places  it  within  the  con- 
trol of  the  local  authorities.  It  authorizes  them, 
not  merely  to  construct  them  or  not  at  their 
discretion  where  they  do  not  now  exist,  but  to 
remove  or  to  dispense  with  them  where  they  do 
exist  if,  in  their  judgment,  it  is  desirable." 

In  the  case  of  Bekkedahl  t.  Village  of 
Westby,  In  the  Supreme  Court  of  Wisconsin, 
140  Wis.  230.  122  N.  W.  727,  plaintiff  com- 
plained that  the  village  board  bad  employed 
one  Olsen  to  construct  a  curb  and  gutter  for 
the  street  improvement  so  that  all  that  por- 
tion of  the  roadway  lying  south  of  the  stone 
curb.  Including  the  space  occupied  by  plain- 
tiff's plank  sidewalk,  will  be  macadamized 
and  turned  into  the  street  for  travel,  and 
plaintiff  will  be  deprived  of  the  use  thereof 
for  sidewalk  and  boulevard  purposes,  and 
that  in  order  for  plaintiff  to  have  a  sidewalk 
he  would  be  compelled  to  build  the  same  upon 
his  own  land.  The  prayer  of  the  petition 
was  for  an  injunction  restraining  the  village 
and  contractor  from  building  the  curb  and 
gutter  further  north  than  the  old  established 
curb  line  for  the  driveway,  and  from  Inter- 
fering in  any  way  with  the  strip  of  land  5 
feet  wide  which  plaintiff  was  using  for  a 
sidewalk.  The  demurrer  to  the  petition  for 
injunction  was  sustained.  Plaintiff  appealed. 
The  court  said: 

"The  principal  charge  is  that  defendants  are 
about  to  interfere  with  a  part  of  the  public 
street,  and  that  the  village  board  is  acting  under 
a  petition  in  so  doing.  *  •  •  Xhe  village  hav- 
ing the  right  to  improve  the  street  and  it  pro- 
ceeding on  a  petition  so  to  do,  it  must  be  pre- 
sumed that  it  is  acting  lawfully  in  the  absence 
of  any  allegation  to  the  contrary.  •  •  •  The 
acts  to  be  done  under  the  contract  with  the  de- 
fendant Olsen  are  to  be  done  within  the  limits 
of  the  street.  The  general  power  conferred  by 
law  on  the  village  include  the  power  to  deter- 
mine the  width  of  the  traveled  tract"  (citing  au- 
thorities). "The  complaint  is  barren  of  facts 
sufficient  to  entitle  the  plaintiff  to  equitable  re- 
lief, and  therefore  the  demurrer  was  properly 
sustained." 

In  the  case  of  W.  D.  Hester  v.  Durham 
Traction  Company,  138  N.  C.  288,  50  S.  E. 
711,  1  L.  R.  A.  (N.  8.)  981,  which  was  a  suit 
to  enjoin  the  laying  of  a  railroad  track  on  a 
sidewalk,  the  principles  governing  sidewalks 
and  the  power  of  city  councils  over  the  same 
are  well  expressed.  In  this  case  the  court 
said: 

"The  sidewalk  is  simpljr  a  part  of  the  street 
which  the  town  authonties  have  set  apart  for 
the  use  of  pedestrians.  27  Am.  &  Eng.  Enc. 
Law  (3d  Ed.)  p.  103:  Ottawa  v.  Spenctr,  40  IlL 
217;   Chicago  ▼.  O'Brien,  111  HI.  532,  53  Am. 


Bep.  640.  ne  abutting  proprietor  has  no  mora 
right  in  the  sidewalk  than  in  the  roadway.  Hit 
rights  are  simply  that  the  street,  including  toad- 
way  and  sidewalk,  shall  not  be  closed  or  ob- 
structed so  as  to  impair  ingress  or  ^ress  to  his 
lot  by  liimself.  •  •  •  Moose  v.  Carson,  IM 
N.  C.  431,  10  S.  E.  689,  7  L.  B.  A.  548,  17  Ad. 
St.  Rep.  681;  White  v.  Northwestern  North 
CaroUna  R.  Co.,  113  N.  O.  610,  18  S.  E.  330,  22 
li.  R.  A.  627,  37  Am.  St  Rep.  639.  As  said  ia 
State  T.  Higgs,  126  N.  C.  1014,  35  S.  £.  473,  48 
L.  R.  A.  446:  'An  abutting  owner  to  a  street 
and  sidewalk  has  an  easement  in  liis  frontage 
which  he  may  use  in  subordination  to  the  supe- 
rior rights  of  the  public.'  Sidewalks  are  of  mod- 
em origin.  Anciently  they  were  nnknown,  ai 
they  still  are  in  Eastern  countries,  and  in  per- 
haps a  majority  of  the  towns  and  villages  of  Ba- 
rope.  In  the  absence  of  a  statute,  a  town  is  not 
required  to  construct  a  sidewalk.  Atty.  Gen.  t. 
Boston,  142  Mass.  200,  7  N.  E.  722.  It  is  for 
the  town  to  prescribe  the  width  of  the  sidewallt 
In  the  absence  of  statutory  restriction  it  may 
widen,  narrow,  or  even  remove  a  sidewalk  al- 
ready established.  Id.  "To  widen  a  sidewalk 
narrows  the  roadway.  To  widen  the  roadway 
narrows  the  sidewalk.  The  proportion  of  the 
street  to  be  preserved  for  pedestrians  and  ve- 
hicles respectively  is  in  the  sound  discretion  of 
the  town  authorities." 

[3]  The  authorities  would  be  sufficient  to 
sustain  the  action  of  the  court  below  in  re- 
fusing the  injunction  if  there  were  nothing 
else  In  the  case  than  a  mere  ordinance,  since 
they  fully  recognize  the  general  power  of  cit- 
ies to  regulate  and  determine  the  use  to  be 
made  of  their  streets.  In  this  case  by  a  much 
stronger  reason  the  plaintifirs  petition  shows 
on  equity,  because,  in  addition  to  the  general 
powers  granted  to  the  city  of  Houston  with 
reference  to  its  streets,  the  Legislature  liad. 
In  article  4a  of  the  city  charter,  conferred 
upon  the  city  council  authority  and  Jurisdic- 
tion to  determine  both  the  public  necessity 
and  general  benefit  of  the  improvements  pro- 
posed, and  the  special  benefit  to  the  abutting 
owners  along  the  street,  and  has  also  made 
reasonable  provisions  for  hearing  upon  the 
questions  Involved,  together  with  a  timely 
resort  to  the  courts  in  the  event  of  dissatis- 
faction with  the  ruling  of  the  council. 

Article  4a  of  the  charter  of  the  dty  of 
Houston  provides,  among  other  things,  as 
follows: 

Section  1.  The  term  "improvements"  as  em- 
braced in  this  article  shall  include  the  improve 
ment  of  any  street,  avenue,  alley,  highway,  pub- 
lic place,  or  square  or  boulevard,  or  any  portioa 
thereof  within  the  city,  by  filling,  grading,  rais- 
ing, or  paving  or  repaving  the  same  with  any 
permanent  and  durable  materials,  or  by  the  con- 
struction, reconstruction,  or  repair  of  curtw  and 
gutters,  and  shall  also  include  the  laying  out, 
opening,  widening,  narrowing,  atrairiitening,  or 
otlierwise  establishing,  defining,  or  locating  any 
street,  avenue,  alley,  square,  public  place,  or 
sidewalk. 

Section  5  of  the  same  article,  after  provid- 
ing for  the  filing  of  petition  for  making  all 
improvements,  which  petition  shall  designate 
the  nature  of  the  Improvements  and  the  lim- 
its within  which  the  same  were  to  be  con- 
structed, provides: 

"If  the  said  petition  or  petitions  are  found  by 
the  city  council  to  be  in  due  form,  and  the  sig- 
natures thereto  are  genuine,  and  if,  ia  tlM  judg- 
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ment  of  the  dty  couacQ,  nnder  all  the  circum- 
stances *  •  *  the  making  of  such  improve- 
ments  is  for  the  public  good  and  that  the  same 
ought  to  be  made,  the  city  council  shall  by  reso- 
lution BO  declare,  and  shall  order  the  making  of 
such  improTements  •  •  •  and  the  passage  of 
such  resolution  shall  be  conclusiTe  of  the  regu- 
larity and  legality  of  said  petition,  or  petitions, 
and  the  public  necessity  and  general  benefit  of 
such  improvements." 

Section  7  of  said  article  4a  provides  for 
a  hearing  upon  the  question  of  said  benefits, 
and  declares  that  the  city  council  shall  have 
full  power  to  Inquire  into  and  determine  all 
matters  necessary  to  the  adjudication  of  all 
questions  necessary  to  determine  such  assess- 
ment, and  shall  determine  all  matters  as  shall 
be  Just  and  proper.  Any  objection  to  the 
validity  of  any  proceeding  with  reference 
to  said  improvements  shall  be  filed  with  tbcf 
council  in  writing  before  said  hearing  is 
closed,  and  shall  be  deemed  waived  unless  fio 
filed. 

Section  8  of  the  same  article  provides  that 
at  any  time  within  ten  days  after  the  close 
of  the  said  hearing  suit  may  be  instituted  to 
contest  any  of  said  proceedings,  and  any 
person  failing  to  institute  suit  within  ten 
days  shall  be  forever  barred  from  attacking 
either  said  assessment  or  the  validity  of  any 
proceeding  with  reference  to  said  improve- 
ments. 

Provisions  such  as  these  have  been  discus- 
sed In  many  cases,  and  have  been  by  the 
courts  uniformly  sustained.  In  their  work 
on  Taxation  by  Assessment,  Page  and  Jones, 
in  section  1003,  say: 

"If  courts,  or  executive  or  legislative  bodies, 
are  given  Jurisdiction  to  determine  certain  facts, 
the  existence  and  exercise  of  such  power  implies 
that,  in  the  absence  of  statutes  specifically  pro- 
viding for  a  review  of  the  action  of  such  body  by 
some  other  tribunal,  such  action  must  be  final. 
Accordingly  it  is  generally  held  that  in  an  as- 
sessment proceeding,  the  finding  of  a  court  or 
of  a  council,  or  of  some  other  legislative,  admin- 
istrative, or  executive  body,  upon  matters  within 
the  Jurisdiction  of  such  body,  cannot  be  attacked 
collaterally"  (citing  many  authorities) 

— and  In  section  1004  the  same  authors  say: 
"Under  the  statutes  in  force  in  many  Juris- 
dictions, a  council  or  executive  board  and  the 
like  having  jurisdiction  conferred  by  statute, 
may  confirm  an  assessment  and  under  such  cir- 
cumstances an  assessment  after  confirmation 
cannot  be  attacked  collaterally." 

Again  the  same  authors  say  in  section 
1005: 

"Under  many  statutes  a  finding  by  executive 
oflicers,  the  city  council,  commissioners  specially 
cliogra  for  that  purpose,  and  the  like,  as  to 
certain  specified  nets  is  made  final,  at  least  if 
jurisdiction  exists,  and  if  such  finding  is  free 
froin  fraud.  Such  statutes  are  ordinarily  held 
to  b«  valid." 

In  the  case  of  Hibben  v.  Smith,  191  U.  S. 
322.  24  Sup.  Ct  88,  48  L.  Ed.  195.  that  great 
tribunal  said: 

"The  claim,  set  up  on  the  part  of  the  lot  own- 
er, that  there  can  be  no  due  process  of  law  nn- 
der  wliicfa  an  assessment  can  be  made  which 
does  not  provide  for  a  review  of  such  assess- 
ment and  the  hearin|[  by  a  court  is  not  tenable. 
Assuming  the  necessity  of  a  hearing  before  an 
assessment  can  be  made  conclusive,  the  law  may 


provide  for  that  hearing  by  the  body  which 
levies  the  assessment,  and  after  such  hearing 
may  make  the  decision  of  that  body  conclusive. 
Although  in  imposing  such  assessments  the 
common  council  or  board  of  trustees  may  be 
acting  somewhat  in  a  Judicial  character,  yet  the 
foundation  of  the  right  to  assess  exists  in  the 
taxing  power,  and  it  u  not  necessary  that  in  im- 
posing an  assessment  there  shall  be  a  hearing 
before  a  court  provided  by  the  law  in  order  to 
give  validity  to  such  assessment.  Due  process 
of  law  is  afforded  where  there  is  opportunity  to 
be  heard  before  the  body  which  is  to  make  the 
assessment,  and  the  Le^slatnre  of  a  state  may 
provide  that  such  hearing  shall  be  conclusive 
so  far  as  the  federal  Constitution  is  concerned." 

Under  some  statutes  the  owner  of  the  prop- 
erty assessed  is  given  an  opportunity  to  have 
the  validity  of  the  assessment  reviewed  by 
proceedings  in  court.  Such  an  opportunity 
is  held  to  constitute  due  process.  Security 
Trust  &  Safety  Vault  Company  v.  City  of 
Lexington,  203  U.  S.  323,  27  Sup.  Ct.  87, 
61  L.  Ed.  204. 

In  this  state  the  same  principles  are  In  ef- 
fect announced  in  the  case  of  Hutcheson  t. 
Storrie,  92  Tex.  698,  51  S.  W.  848.  45  L.  R.  A. 
^88,  71  Am.  St.  Rep.  884,  where  the  Supreme 
Court  held  that  there  was  no  due  process  be- 
cause no  opportunity  for  a  hearing  on  the 
question  of  benefits  was  provided,  the  hearing 
allowed  being  on  matters  wholly  foreign  to 
the  special  benefits,  so  that  the  ordinance, 
while  apparently  giving;  a  hearing,  "but  kept 
the  promise  to  the  ear  while  it  broke  it  to 
the  hope,"  that  court  in  effect  holding  e 
converso  that  had  such  hearing  been  provid- 
ed, there  would  have  been  due  process.  See, 
also,  Wharton  County  Drainage  Dist  No.  1 
V.  Higbee,  149  S.  W.  381,  decided  by  this 
court 

In  the  particular  case  before  this  court, 
as  we  have  seen,  upon  the  petition  provided 
In  the  charter,  designating  the  limits  and 
describing  the  character  of  the  Improvements 
to  be  made,  the  city  council,  after  having 
passed  the  resolution,  which  by  the  terms  of 
the  legislative  act  is  made  conclusive  as  to 
the  wisdom  of  the  improvement,  its  public 
necessity  and  general  benefit,  under  the  pro- 
visions of  the  charter,  gave  full  opportunity 
for  hearing  on  the  question  of  benefits  to 
plaintiff's  property.  At  that  hearing  the 
council  confirmed  the  proceedings  and  estab- 
lished the^  assessment,  and  the  plaintiff  filed 
no  objection,  as  provided  by  the  charter,  nor 
did  he  prosecute  his  suit  within  the  time  in 
the  charter  limited.  Under  the  express  terms 
of  the  charter  plaintiff  is  deemed  to  have 
waived  his  objections,  and  is  forever  barred 
from  attacking  the  validity  of  any  proceed- 
ings with  reference  to  the  improvements. 

That  the  provisions  of  the  city  charter  fur- 
nish to  plaintiff  full  and  ample  due  process 
we  have  no  doubt,  and  that  tl.^  effect  of  the 
proceedings  is  to  finally  and  conclusively  de- 
termine the  wisdom  and  t>tibllc  necessity  of 
the  improvements  is  equally  clear,  and  it 
thus  appears  that  the  Judgment  of  the  court 
below  should  be  affirmed,  both  because  In  the 
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action  of  the  city  council  no  private  right  of 
hlB  has  been  infringed  by  making  eald  im- 
provements which  a  court  of  equity  Is  called 
npoa  to  protect,  and  because  all  questions  as 
to  the  correctness  and  fairness  of  the  im- 
provement have  been  concluded  by  a  proper 
tribunal  with  whose  Judgment  the  court  of 
equity  In  this  collateral  proceeding  has  no 
power  to  Interfere. 

The  judgment  of  the  court  below  should 
therefore  be  affirmed,  and  it  is  so  ordered. 


PECOS  &  N.  T.  RY.  CO.  et  al.  v.  McMEANS.* 
(No.  1031.) 

(Court  of  (Tivil  Appeals  of  Texas.     AmariUa 

June  28,  1916.     Rehearing  Denied 

Oct  11,  1916.) 

1.  ApPEAi.  AND  Ehbob  »=»1068(2)— Harmless 
Ebbob—Instbuotions— Accidents  at  Cboss- 

INOS. 

In  an  action  for  personal  injuries  received 
at  a  railroad  crossing,  error  in  a  charge,  that 
"it  is  the  duty  of  persons  attempting  to  cross 
at  a  public  crossing  of  a  railway  company  to 
exercise  ordinary  care  for  their  own  safety," 
in  not  presenting  the  proposition  that  it  is  the 
duty  of  such  person  to  stop,  look,  and  listen, 
was  harmless,  where  the  jury  found  that  de- 
fendant did  not  fail  to  stop,  look,  and  listen. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  <  4226;  Dec.  Dig.  <8=»1068(2); 
Trial,  Cent  Dig.  M  476,  625,  526.] 

2.  Railboads  cS=>352— Acoidbnts  at  Cboss- 

ING8— Actions— Issues. 
An  issue,  "Did  defendants  fail  to  have  a 
competent  man  stationed  at  the  crossing  to  give 
warning?"  sufficiently  presented  the  question 
of  whether  there  was  a  competent  flagman  at 
the  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1216;    Dec.  Dig.  €=»352.] 

3.  Appeal  and  Ebbob  iS=5l062(l)— Revibw— 
HABiiuiss  Ebbob— Speciaz  Issues. 

Where  the  jury  answered,  "No,"  being  an 
affirmative  finding  to  the  issue,  "Did  the  plain- 
tiff fail  to  stop,  look,  or  listen  or  to  discover 
the  approach  of  the  box  car  upon  defendant's 
track,  or  to  observe  and  heed  the  signal  and 
warning,  if  any  given,  by  defendant's  agents 
and  employ^?'  and  found  in  answer  to  other 
issues  that  plaintiff  used  ordinary  care,  the 
fact  that  each  of  the  questions  separated  by 
"or"  were  separate  issues  and  should  have  been 
submitted  separately  was   harmless  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4212;  Dec.  Dig.  «=» 
1062(1).] 

4.  Dauaoes   *=»217— Injubt  to  Pbopebty— 
Measube  op  Damages- Instbuctions. 

In  an  action  for  damage  to  an  automobile, 
a  charge,  that  the  measure  of  damages  was  the 
difference  in  its  value  before  and  after  the  in- 
jury, was  abstractly  correct  since  an  allegation 
of  injury  will  authorize  a  recovery  for  all  those 
damages  which  naturally  and  necessarily  flow 
from  the  injury  done,  being  the  difference  in 
value  before  and  after  in  most  instances  and 
controlled  by  market  value  if  there  is  any. 

[Kd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  556-559;    Dec.  Dig.  <S=»217.] 

5.  Damages  «=»217— Injubt  to  Pbopebtt— 
Measube  ot  Damages. 

Where  the  pleadings  songht  to  recover  the 
cost  to '.repair  an  automobile,  a  charge,  submit- 


ting as  the  measure  of  damages  the  difference 
in  Its  market  value  before  and  after  the  injury, 
was  incorrect  the  issue  being  whether  the  re- 
pairs were  reasonable  and  necessary,  and  the 
plaintiff  being  entitled  to  recover  the  difference 
between  the  market  value  after  the  repairs  and 
before  the  injury,  with  reasonable  and  neces- 
sary expense  in  making  the  repair. 

[Ed.  Note. — For  other  cases,  see  DamagesL 
Cent  Dig.  g|  55ft-559 ;    Dec  Dig.  «=9217.] 

6.  Apfeai,  and  Ebbob  iS=9ll4(Kl)— Dauaoes 
— Acceptance  of  Remittitcb. 

Where  the  charge  on  measure  of  damages 
was  iacorrect,  a  remittitur  of  the  amount  of 
judgment  for  the  repairs  will  be  accepted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4462,  4464,  4470-4474; 
Dec.   Dig.   «=»1140(l).l 

7.  Tbial  €=»351(5)— Sttbotssion  op  Issues— 
Refusal,  of  Requests  —  Mattebb  Otbeb- 
WISE  Covebed. 

Refusal  to  submit  a  specially  requested  is- 
sue, which  was  sufficiently  submitted  under 
other  issues  and  also  covered  by  other  issues 
in  negative  form,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  834;   Dec.  Dig.  «=9361(6).] 

8.  Damages  «=>184— Injubt  to  Pebson  — 
Neougence  in  Tbeatment  or  Injubies. 

Where  plaintiff  was  injured  at  a  railroad 
crossing,  the  mere  fact  that  he  refused  to  per- 
mit a  hypodermic  to  be  used  in  easing  him  did 
not  show  a  want  of  proper  treatment  especially 
when  it  is  not  shown  that  failure  to  accept  the 
hypodermic  was  a  neglect  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Damages, 
C!ent  Dig.  i  502;   Dec.  Dig.  ®=»184.] 

9.  Damages  ®=>184— Pebbonal  Injubies  — 
Negligence  in  Tbeatment  of  iNJXTBiEa 

Where  plaintiff  was  injured  at  a  railroad 
crossing,  the  mere  fact  that  at  the  time  of  the 
accident  he  did  not  realize  hia  injury  and  did 
not  at  once  begin  a  treatment  does  not  show 
negligence  in  treatment 

[Ed.  Note.— For  other  oases,  see  Damages, 
Cent  Dig.  {  502;   Dec.  Dig.  <8=>184.] 

10.  Damages  <S=  174(1)  —  Iwjubt  to  Auto- 
mobile—Pleading— Issues. 

In  an  action  for  damage  to  an  automobile 
at  a  railroad  crossing,  where  the  pleadinga 
sought  recovery  of  the  cost  of  repairs,  evidence 
of  the  market  value  of  the  automobile  just  be- 
fore and  after  the  accident  was  inadmissible. 
[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  U  462,  465,  467;  Dee.  Dig.  <S=» 
174(1)0 

11.  Appeal  and  Ebbob  ®=>1062(1)  —  Harm- 
less Ebbob— Evidence  —  Effect  of  He- 
mittitub. 

In  an  action  for  damages  to  an  automobile 
at  a  railroad  crossing,  where  the  pleadings 
sought  recovery  of  the  cost  of  repairs,  error  in 
admission  of  evidence  of  market  value  before 
and  after  the  accident  was  rendered  harmless 
by  a  remittitur  of  the  whole  amoimt  recovered. 
[Ed.  Note.— For  other  cases,  see  App«al  and 
Error,  Cient  Dig.  i  4171;  Dec.  Dig.  e=» 
1052(1).] 

12.  Evidence  «=3l23(ll)  —  Admis6ibilitt  — 
Res  GEST.S— Statement  of  £mpik>t& 

In  an  action  for  personal  injuries  received 
at  a  railroad  crossing,  caused  by  making  a  "fly- 
ing switchj"  a  statement,  made  immediately  aft- 
er the  accident  by  the  foreman  of  the  switching 
crew,  that  he  would  be  likely  to  lose  hia  job, 
because  he  had  an  accident  before  in  making 
a  flying  switch  and  hod  been  reprimanded,  was 
admissible  as  part  of  the  res  gests ;  it  being 
an  utterance  instinctively  made  as  the  result  of 
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impulse  produced  by  tlw  occurreuce  to  which  it 
ndated. 

[Ed.  Note.— For  other  cases,  see  EMdemce, 
Cent.  Dljt.  I  865;    Dec,  Dig.  «=»123(11).] 

13.  "WrrNESBBS  <8=s>330(l)  —  CBosa-ExAinwA- 

TIOW— SOOPK. 

Such  statement  was  also  proper  matter  for 
cross-examination  aa  affecting  the  weight  of 
witness'  testimony  upon  direct  examination,  to 
the  effect  that  it  liad  been  the  custom  to  make 
a  drop  switch  since  he  had  been  in  the  yard. 
[ESd.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1106;   Dec  Dig.  <8=3330(1).] 

14.  Costs  «=»288(8)— On  Appbai/— Where  Rb- 
HCmTDB  Filed  Aftkb  Appeal. 

Where  a  judgment  was  affirmed  after  al- 
lowing a  remittitur  not  filed  until  after  appeal, 
costs  of  the  appeal  will  be  taxed  against  the 
appellee. 

[Eld.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  if  913,  014;    Dec.  Dig.  «b»238(3).] 

Appeal  ftom  District  Court,  Potter  Coun- 
ty ;  Hugh  Ij.  Umphres,  Judge. 

Suit  by  B.  L.  McMeana  against  the  Pecos 
&  Northein  Texas  Ballway  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Madden,  Trulove,  Bybum  4  Pipkin,  of 
Amarillo,  and  Terry,'  Gavin  &  Mills,  of  Qal- 
veston,  for  appellants.  Jones  &  Miller  and 
P.  S.  Pearson,  all  of  Amarillo,  for  appellee. 

HUFF,  O.  J.  R.  Ij.  McMeans,  the  appellee, 
brought  suit  against  the  appellant  railway 
companies  for  damages  occasioned  by  per- 
sonal injuries  received  by  himself,  and  dam- 
ages to  an  automobile.  He  alleged  substan- 
tially that  on  February  2,  1014,  be  was 
crossing  at  tbe  Tenth  street  crossing  in 
Amarillo,  Tex.,  with  one  John  Benson,  in  his 
automobile,  and  in  attempting  to  cross  the 
Tenth  street  crossing  the  automobile  collid- 
ed with  a  box  car,  which  defendants  negli- 
gently permitted  to  he  shoved  across  said 
crossing;  that  It  was  nighttime,  about  8 
o'clock;  and  that  appellants  were  making  a 
flying  or  drop  switch  at  said  p<^t  and  per- 
mitted the  box  car  to  roll  across  said  cross- 
ing, without  being  under  the  control  of  any 
person  and  without  having  lights  thereon, 
and  without  pr<wei  signals  and  warnings. 
There  were  some  seven  grounds  of  negli- 
gence specified  as  having  been  the  proximate 
cause  of  the  injury.  He  set  out  fully  and 
specifically  his  Injuries — both  to  himself  and 
the  auto.  An>ellantB  answered,  denying  the 
acts  of  negligence  alleged,  and  pleaded  con- 
tributory negligence  and  other  matters  not 
necessary  to  set  out.  The  case  was  submit- 
ted to  the  Jury  on  Q)ecial  issues,  and  in  an- 
swer thereto  they  found  that  tbe  appellants 
were  guilty  of  negligence  in  each  and  all 
of  the  particulars  alleged,  and  that  tbe  ap- 
pellee was  not  guUty  of  contributory  negli- 
gence. Judgment  was  rctndered  on  the  ver- 
dict for  ¥2,401.70. 

[1]  The  first  assignment  asserts  error  In 


the  fourth  paragraph  of  tbe  court's  charge 
that: 

"It  is  the  duty  of  persons  attempting  to  croM 
at  a  public  crossing  of  a  railway  company  to 
exercise  ordinary  care  for  their  own  safety:" 

It  is  asserted  as  a  proposition  that  it  la 
the  duty  of  such  person  to  stop,  look,  and  lis- 
ten, and  that  he  is  not  relieved  from  negli- 
gence by  simply  using  ordinary  care.  Tbe 
Supreme  Court  has  said: 

"The  law  is  well  settled  that  a  traveler  ap- 
proaching a  railroad  crossing  must  exercise 
ordinary  prudence  in  going  upon  the  track  to 
see  that  be  may  do  bo  with  safety."  Railway 
Co.  V.  Ward,  100  Tex.  22,  03  S.  W.  106. 

The  above  case  approves  what  was  said 
with  reference  to  a  similar  cliarge  to  the  one 
here  given,  in  Railway  Co.  v.  Liee,  70  Tex. 
496,  7  S.  W.  857.  The  Ward  Case,  however, 
held  the  fact  that  the  injured  party  admitted 
he  Iiad  not  listened  or  looked  for  the  train 
before  stepping  on  the  track,  under  the  cir- 
cumstances of  that  case,  were  sutficlent  to 
establish  he  was  not  then  in  the  exercise  of 
proper  care.  Such  is  not  the  question  here. 
If,  however,  the  charge  was  not  correct,  the 
finding  of  the  Jury  renders  the  error  imma- 
terial. 

in  answer  to  the  twenty-fourth  special  is- 
sue, the  Jury  found  appellee  did  not  fail  to 
stop,  look,  and  listen.  Having  found  that 
he  did  the  very  thing  which  appellant  claim- 
ed he  should  have  done  answers  their  obJec> 
tlon  made  under  this  assignment. 

[2]  The  sixth  assignment  objects  to  the 
seventh  issue:  "Did  defoidants  fail  to  have 
a  competent  man  stationed  at  the  crossing  to 
give  warning?"  The  objection  appears  to  be 
that  the  issue  should  have  been  submitted, 
whetlier  there  was  a  competent  flagman  at 
the  crossing.  Tbe  term,  "a  competent  man  to 
give  warning,"  Is  substantially  the  same 
thing,  under  the  facts  of  this  case,  and  the 
Jury  evidently  so  considered  it 

13]  The  third  assignment  assigns  error 
to  the  form  of  issue  24 :  "Did  the  piaintiCF 
fail. to  stop,  look,  or  listen,  or  to  discover  the 
approach  of  the  box  car  upon  defendant's 
track,  or  to  observe  and  heed  the  signal  and 
warning,  if  any  given,  by  defendant's  agents 
and  employes?"  The  Jury  answered  this 
question,  "No."  Tlie  form  of  the  question 
and  the  Jury's  answer  Imply  that  the  appel- 
lee failed  in  none  of  the  things  inquired 
about;  in  other  wwds,  it  is  an  affirmative 
finding  He  did  all  the  things  asked  about. 
This  was  not  a  matter  to  the  Injury  of  the 
appellant.  The  Jury,  in  answer  to  other  is- 
sues, .  found  he  used  ordinary  care  in  ap- 
proaching and  going  upon  the  track  and  was 
not  negligent  in  failing  to  discover  the  box 
car  in  time  to  prevent  collision  with  his  auto. 
We  think  the  form  of  the  question  submitted, 
and  the  other  issuea  and  answers  thereto, 
render  the  contention  tliat  each  of  the  ques- 
tions separated  by  "or"  were  separate  is- 
sues and  should  have  been  submitted  sepa- 
rately immaterial ;  if  not  in  the  proper  form 
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became  barmlesa  under  the  findings.  There 
was  no  injury  to  appellant  by  reason  of  tbe 
form  of  the  issues  under  the  answers  given. 
.  The  fourth  assignment  Is  sufficiently  an- 
swered by  what  is  said  under  the  third  as- 
signment. 

The  fifth  assignment  is  that  the  court  sub- 
mitted an  Incorrect  measure  of  damages  as 
to  the  auto ;  that  is,  the  value  before  and 
after  its  injury,  because  the  pleadings  did 
not  warrant  the  measure  of  damages  sub- 
mitted. 

The  damages  alleged  was  $161.70,  expended 
in  repairing  the  auto,  in  order  to  restore  it 
to  the  condition  it  was  before  the  accident 
Tbe  difference  in  its  market  value  before  and 
after  the  injury  was  not  sought  to  be  re- 
covered by  the  pleadings,  but  the  cost  to 
repair  it  and  to  restore  it  to  its  former  con- 
dition. 

[4,  S]  The  allegation  of  injury  to  the  auto 
by  the  negligence  of  the  appellant  will  an- 
thorlze  a  recovery  for  all  those  damages 
which  naturally  and  necessarily  fiow  from 
tbe  injnry  done.  This,  In  most  instances,  is 
the  difference  In  the  value  of  the  property 
before  and  after  the  injury,  and,  if  there  is 
a  market  value  before  and  after  for  such 
property,  that  will  control  the  measure.  The 
charge  of  the  court  is  therefore  abstractly 
correct.  Railway  Co.  v.  Levi,  59  Tex.  674; 
Railway  Co.  v.  Levy,  4B  Tex.  Civ.  App.  S73, 
100  S.  W.  195;  Railway  Co.  v.  Eddleman, 
ITC  S.  W.  775.  The  objection  to  the  charge  is 
that  the  pleadings  did  not  authorize  it.  The 
appellee  alleged  that  it  cost  to  repair  the 
auto  $151.70.  It  appears  in  cases  of  this 
kind  the  owner  may  recover  the  difference 
between  the  market  value  after  the  repairs 
and  before  tbe  injury,  with  a  reasonable  and 
necessary  expense  in  making  the  repair. 
Cooper  V.  Knight,  147  S.  W.  849.  Under  the 
pleadings,  therefore,  the  appellee  could  not 
recover  the  full  difference  between  the  value 
Just  before  and  after  the  injury.  The  Jury 
found  such  difference  to  be  $250.  ^e  plea 
was  that  it  took  $151.70  in  repair  to  restore 
It  to  tbe  same  condition  as  before  the  accident. 
If  this  Is  true,  $151.70  would  be  the  damages. 
The  charge  therefore  was  not  warranted  by 
the  pleadings.  The  Issue  was  whether  the 
repairs  were  reasonable  and  necessary,  and, 
if  so,  this  would  compensate  for  the  injury. 

[i]  The  appellee,  in  the  court  below,  re- 
mitted all  of  the  $250  over  $161.70,  the 
amount  alleged.  We  might,  under  some  cir- 
cumstances, be  able  to  say  the  result  as  to 
the  two  measures  would  be  the  same,  and 
therefore  no  Injury.  In  this  case,  however, 
the  Jury  awarded  nearly  $100  more  than  it 
was  alleged  was  required  to  restore  it  to  its 
former  condition.  We  suppose  this  resulted 
from  the  character  of  evidence  adduced.  It 
might  be  that.  If  tbe  repair  bill  had  been 
offered,  its  reasonableness  could  have  been 
questioned.  The  issue  was  not  submitted 
whether  the  repairs  were  made  as  alleged, 
or    whether    reasonable   or    necessary.     It 


occurs  tb  us  this  ta  tbe  issue  that  should 
have  been  submitted.  The  appellee  offers  In 
this  court,  in  case  we  conclude  the  charge 
incorrect,  to  remit  the  amount  of  the  Judg- 
ment for  the  repairs  to  the  auto.  This  of- 
fer we  think,  under  the  state  of  this  record, 
should  be  accepted,  which  is  here  done.  The 
evidence  offered  as  to  the  measure  of  dam- 
ages should  have  been  confined,  under  the 
pleadings,  as  'to  whether  the  repairs  were 
reasonable  and  necessary  to  restore  the  auto 
to  its  former  condition. 

[7]  The  sixth  assignment  is  that  the  trial 
court  erred  In  refusing  to  submit  spedaUy 
requested  issue  No.  6.  We  believe  this  Issue 
was  sufiiciently  submitted,  under  Issues  by 
the  court,  in  Issues  Nos.  19,  24,  and  27,  and 
also  other  Issues  covered  it  in  a  negative 
form.  There  Is  no  Injury  shown  by  this 
assignment 

The  seventh  assignment  is  overruled  for 
the  reasons  given  under  the  sixth  assignment 
and  under  the  third  and  fourth  assignments. 

[t,  9]  The  eighth  assignment  is  based  on  a 
refusal  of  the  issue,  at  the  request  of  appel- 
lant, as  to  what  per  cent  of  appellee's  per- 
sonal injuries  were  occasioned  by  failure  to 
use  ordinary  care  in  the  care  and  treatment 
of  his  injuries.  We  find  nothing,  in  the 
statement  set  out  by  appellant  showing  neg- 
ligence In  the  care  and  treatment  of  the  In- 
Jury  received.  The  evidence  simply  shows 
that  appellee  did  not  realise  he  was  Injured 
at  tbe  time  of  the  accident  further  than  the 
Jar.  Later  in  the  night  he  realized  his  con- 
dition and  telephoned  ^another  physician. 
The  mere  t&ct  that  he  refused  to  permit  a 
hypodermic  to  be  used  in  easing  him  did  not 
show  want  of  proper  treatment,  especially  so 
when  it  la  not  shown  that  the  failure  to  ac- 
cept the  hypodermic  was  a  neglect  of  the 
case.  The  mere  fact  that  at  the  time  of  the 
accident  he  did  not  realize  his  injury  does 
not  show  negligence  in  the  treatment  If 
it  should  be  considered  for  anything.  It  was 
only  as  to  whether  there  was  any  injury  at 
alL  We  think  It  natural  under  the  exdte- 
ment  of  the  moment  that  he  would  not  realize 
his  condition  and  that  it  would  therefore 
raise  no  question  of  negligence  In  failing 
to  at  once  begin  a  treatment ;  he  then  knew 
of  nothing  to  treat,  and,  until  he  knew  or 
realized  his  condition,  ordinary  care  did  not 
require  it 

[10, 11]  The  ninth  assignment,  to  the  testi- 
mony of  the  witness,  given  as  to  the  market 
value  of  the  auto  Just  before  and  after  the 
accident,  was  not  admissible  under  oar  con- 
struction of  the  pleadings.  Tbe  reasons 
given  by  us  under  the  fifth  assignment  will 
apply  to  this  assignment ;  but,  as  the  remit- 
titur offered  by  appellee  has  been  accepted 
by  us,  no  such  error  is  shown  as  will  re- 
quire a  reversal. 

[12]  The  tenth  assignment  is  based  on  the 
testimony  of  L.  J.  Smith,  on  cross-examina- 
tion, as  to  a  statement  he  made  to  Dr.  Mc- 
Meaus,  at  the  time  of  the  accident    This 


Digitized  by 


Google 


Tex.) 


FIRST  STATE  BANK  &  TROST  CX>.  ▼  VARDEMAN 


695 


witness  was  foreman  of  the  ctew  engaged 
In  switching  on  Tenth  street,  on  the  night  and 
at  the  time  and  place  of  the  accident.  The 
following  qnestlm  and  answer  were  ob- 
jected to: 

"Q.  Didn't  you  make  the  statement  cat  there 
inunedlatel;  after  the  accident  that  70U  would 
likely  lose  your  job  because  of  the  fact  that 
you  had  made  a  flying  switch  before  and  bad 
gotten  took  up  on  account  of  it?  A.  Yes,  for 
the  simple  reason  that  1  had  put  a  car  on  the 
rround;  I  had  an  accident  when  I  made  that 
nying  switch." 

It  was  charged  in  the  pleadings,  as  an  act 
of  negligence,  that  a  flying  or  drop  switch 
was  made  at  a  public  crossing,  and  the  issue 
developed  whether  such  a  switch  was  against 
a  rule  of  the  company,  and  whether  the  com- 
I>any  permitted  or  forbade  it  This  witness, 
on  direct  examination,  testified: 

"It  always  had  been  usual  and  customary  to 
make  drop  switches  of  that  character  at  that 
place,  ever  since  I  had  been  in  the  yard." 

[13]  The  objections  urged  to  the  question 
and  answer  were  that  the  answer  would  not 
be  binding  upon  the  appellant  and  that  neg- 
ligence could  not  be  predicated  upon  such 
statements.  The  eTldence,  aside  from  the 
question,  shows  the  statement  was  made  im- 
mediately after  the  accident  There  was  no 
objection  made  that  the  evidence  was  not 
part  of  the  res  gestse  or  that  it  was  hear- 
say. If  this  testimony  was  part  of  the  res 
gesta,  it  was  admissible.  The  true  test  to  be 
applied  Is  whether  the  utterance  was  instinc- 
tively made  as  the  result  of  Impulse  produced 
by  the  occurrence  to  which  it  related.  This 
test,  U  applied  to  this  evidence,  miiet  the 
Issue  was  admissible.  Instinctively  the  wit- 
ness expected  to  lose  his  job  because  of  the 
■witch  made  causing  the  collision.  He  Infei^ 
red  this  on  the  ground  that  he  had  an  acci- 
dent previous  thereto  from  such  a  switch  and 
bad  been  reprimanded.  Time  Is  not  so  much 
an  element  as  that  It  should  be  a  ^ontaneous 
expression  produced  or  caused  to  be  made  by 
the  accident.  Hie  rule  and  the  distinction 
are  clearly  stated  in  the  case  of  De  Walt  t. 
Railway  Co.,  22  Tex.  av.  App.  403,  66  S.  W. 
534,  cited  by  appellant;  Railway  Co.  v.  An- 
derson, 82  Tex.  516,  17  S.  W.  1039,  27  Am. 
St.  Rep.  902 ;  Railway  Co.  v.  Pierce,  25  S.  W. 
1064;  RaUway  Co.  v.  Gray,  95  Tex.  424,  67 
S.  W.  763.  In  addition  to  the  above,  we 
think  this  testimony  was  admissible  on  the 
question  of  the  weight  to  be  given  to  the 
witness'  testimony  upon  direct  examination, 
to  the  effect  that  it  had  been  the  practice  and 
cofltom  to  make  a  drop  switch  since  he  had 
been  in  the  yard.  This  was  a  proi)er  cross- 
examination  and  tended  to  show  the  witness 
knew  it  was  dangerous  to  make  such  a  switch 
and  that  it  was  not  the  custom  and  prao- 
tloe  to  do  so.  Const.  Co.  t.  Crawford,  39 
Tex.  av.  App.  66,  87  S.  W.  228. 

[1 4]  The  case  will  be  affirmed,  after  allow- 
ing the  remittitur  of  (161.70,  as  of  the  date 
oC  the  judgment;    but  the  costs  of  this  ap- 


peal will  be  taxed  against  the  appellee,  as 
the  ronittltar  was  not  filed  nntil  after  ap- 
peal. 
Judgment  afSrmed. 


FIRST  STATE  BANK  &  TRUST  CO.  OP 
HEREFORD  v.  VARDEMAN.  (No.  1019.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

June  14,  1916.    Rehearing  Denied 

Oct  11,  1916.) 

1.  BAiTKa  AND  Bankino  «=>166— Dxposxt  or 
Notes' FOB  Colisotion. 

The  proceeds  of  notes  deposited  with  a  bank 
for  collection  were  held  in  trust  by  the  bank  for 
the  depositor,  and  it  had  no  authority  to  use 
such  proceeds,  except  as  directed  by  the  de- 
positor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {g  571-^73,  683-586;  Dec. 
Dig.  ®=>165.] 

2.  SUBBOQATIOR  «=»26— APFUCATION  OF  PBO- 

CEED8  OF  Notes. 
The  cashier  of  a  bank  received  three  notes 
from  liis  brother  for  collection,  there  being  a 
written  transfer  of  the  first  maturing  note  as 
collateral  to  the  brother's  individual  debt  to  the 
bank.  The  cashier,  without  authority,  later  gave 
the  bank  a  letter,  directing  it  to  place  his  broth- 
er's note  as  collateral  to  notes  executed  by  him 
and  his  brother  to  a  third  party  and  deposited 
by  such  third  party  with  the  bank  or  its  presi- 
dent for  collection.  The  bank  or  its  president 
applied  the  proceeds  of  the  notes  to  the  notes  of 
the  cashier  and  his  brother  deposited  by  the 
third  party.  Beld,  the  bank  was  not  subrogated 
to  the  rights  of  the  third  party  in  the  notes 
executed  by  the  cashier  of  the  bank  and  his 
brother,  since  in  subrogation  the  primary  re- 
quirement is  that  the  party  seeking  it  shall  have 
paid  the  debt  of  another,  and  in  having  done  so 
shall  not  have  acted  as  a  mere  volunteer,  but 
upon  compulsion  or  to  protect  bis  own  interest 

[Ed.  Note. — For  other  coses,  see  Subrogation, 
Cent  Dig.  |  67;  Dec.  Dig.  <S=»26.] 

Appeal  from  District  Court,  Deaf  Smith 
County ;  D.  B.  Hill,  Judge. 

Action  by  Winfred  Vardeman  against  the 
First  State  Bank  &  Trust  Company  of  Here- 
ford. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Alhrmed. 

Gllllland  &  Estes,  of  Hereford,  for  appel- 
lant Russell  &  Dameron  and  S.  J.  Bodson, 
all  of  Hereford,  and  Klmbrou^,  Underwood 
Se  Jackson,  of  Amarillo,  for  appellee. 

HUFF,  O.  J.  The  only  issue  present^  on 
this  appeal  is  whether  the  trial  court  should 
have  held  that  the  appellant  Bank  &  Trust 
Company  was,  under  the  facts  of  this  case, 
and  the  findings  of  the  jury,  subrogated  to 
the  rights  of  the  holder  and  owner,  Arnold, 
of  two  notes  for  |576  each,  made  payable  to 
one  Clapp,  and  executed  by  Winfred  Varde- 
man and  Otho  Vardeman,  and  Indorsed  by 
Clapp  to  Arnold  and  beld  by  appellant  or  Its 
president,  S.  B.  EXlwards,  for  collection,  and 
which  were  paid  by  appellant  out  of  funds 
belonging  to  appellee ;  and  whether  the  judg- 
ment should  have  been  rendered  for  a  sum 
less  the  amount  of  the  two  notes. 

The  jury,  in  answer  to  special  Issue  No.  5, 
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find  that  the  appellant  in  good  talth  paid 
the  two  $576  notes  out  of  the  proceeds  of  the 
two  McCane  notes,  last  to  mature.  The  facts 
In  this  case  will  support  the  finding  that 
appellee  owned  a  section  of  land  In  Iiipscomb 
county,  which  he  sold  to  one  McCane,  in 
April,  1910,  receiving  a  cash  payment  of 
$1,760  and  took  three  notes  for  $l,33a,33V6 
each,  due  respectively  In  one,  two,  and  three 
years  after  date;  the  last  note  maturing 
May,  1913. 

Prior  to  the  sale  and  at  the  time  appellee 
was  indebted  to  appellant  in  the  sum  of 
about  $2,700,  which  was  secured  by  deed  of 
trust  on  the  section  of  land  in  Lipscomb 
county,  except  about  |S00  of  1>he  $2,700, 
which  was  unsecured.  The  nnderstandltag 
between  appellant  and  appellee  was  that 
when  the  land  was  sold  the  cash  payment 
should  be  credited  on  the  indebtedness  due 
appellant,  and  that  the  note  received  for  the 
land  first  maturing  should  be  placed  up  as 
collateral  to  the  balance  due  on  the  Indebted- 
ness. This  was  done  when  the  land  was  sold 
to  McCane,  the  appellant  taking  the  appel- 
lee's note  for  $1,000  and  a  transfer  of  the 
first  maturing  McCane  note  for  $1,333.33%, 
as  collateral  thereto ;  the  other  two  McCane 
notes  were  left  in  the  bank  for  collection. 
The  bank  collected  the  two  latter  notes  on 
or  about  the  date  of  their  maturity,  and 
applied  the  proceeds  on  some  other  indebted- 
ness owing  it  by  what  is  known  as  the  Sims 
note,  an  Indebtedness  owing  it  by  Otho  Varde- 
man,  a  brother  of  appellee,  who  had  former- 
ly been  cashier  of  appellant  bank,  and  who 
was  acting  in  that  capacity  at  the  time  the 
notes  and  trade  above  mentioned  were  ex- 
ecuted and  made,  and  the  notes  left  with 
the  bank.  T^e  bank,  or  Edwards,  the  then 
president  of  the  bank,  also  applied  part  of 
the  proceeds  collected  from  the  McCane  notes 
to  the  two  notes  owned  by  Arnold  for  $575, 
and  paid  off  these  two  notes  with  the  funds 
so  collected  on  the  McCane  notes.  S.  B. 
Edwards,  president,  testified  he  held  per- 
sonally the  two  notes  for  Arnold  for  collec- 
tion, together  with  some  $40,000  or  $50,000 
of  other  paper  belonging  to  Arnold.  On 
June  0,  1913,  the  bank  passed  to  the  credit 
of  Arnold,  from  the  funds  so  collected  on 
appellee's  note,  the  sum  of  $509,  and  on  De- 
cember 24,  1913,  the  bank  passed  to  the  cred- 
it of  Arnold  of  the  funds  so  collected,  due 
appellee,  $1,076.40.  PreTioDB  to  either  of 
these  dates,  possibly  in  May  or  June,  1912, 
the  appellee  demanded  of  the  bank  the  notes 
placed  In  it  for  collection.  This  demand 
was  made  through  an  attorney,  Mr.  Roloson. 
At  that  time  the  bank  notified  Roloson  there 
were  no  notes  there  belonging  to  appellee, 
to  whidi  he  was  entitled;  that  the  notes 
It  bad  were  held  as  collateral.  It  appears 
the  bank  claimed  the  notes  were  held  to 
secure  an  Indebtedness  of  one  Simms,  but 
it  was  admitted  by  Edwards  there  was  no 
promise  on  the  part  of  appellee  to  pay  tbl» 


note,  either  verbally  or  In  writing;  and  It 
also  claimed  it  was  collateral  to  a  note  of 
Otho  Vardeman,  due  the  bank.  The  bank 
applied  the  proceeds  from  the  McGane  notes 
to  the  two  above-named  notes.  By  special 
findings,  the  Jury  find  no  liability  on  the  part 
of  appellee  for  these  two  last-mentioned 
notes,  and  foimd  against  appellant  as  to 
their  contention  of  which  no  complaint  is 
here  made.  It  appears  that  Otho  Vardeman. 
some  time  after  the  bank  had  imssesslon  of 
the  McCane  notes,  and  as  we  understand 
from  the  record,  after  he  had  ceased  to  be 
cashier  thereof,  directed  the  bank  to  hold 
the  McCane  notes  as  collateral  on  the  Arnold 
notes.  In  his  testimony  in  this  case  he  ad- 
mits be  had  no  authority  from  appellee  to 
place  his  notes  as  collateral  to  the  Arnold 
notes.  The  testimony  of  B^dwards,  the  pres- 
ident, is  that  the  appellee  never  authorized 
him  to  apply  or  appropriate  the  money  col- 
lected on  appellee's  note,  either  verbally  or 
in  writing,  to  apply  on  Arnold's  note,  and  he 
admits  that  he  never,  at  any  time,  mentioned 
the  Arnold  notes  to  appellee.  The  bank  pass- 
ed the  money  received  on  the  notes  to  Ar- 
nold's credit  after  Boloson  demanded  the 
notes,  and  it  is  Inferable  It  did  this  after 
it  knew  that  appellee  was  claiming  the  notes 
or  proceeds  thereof  should  not  go  on  the 
Arnold  nota  The  two  $576  notes  were  ex- 
ecuted to  Oscar  Clapp  by  Otho  and  Winfred 
Vardeman,  for  part  of  the  purchase  money 
of  one-half  of  a  section  of  land  out  of  sec- 
tion 147,  in  Lipscomb  county.  We  believe 
the  tacts  will  warrant  the  inference  that 
these  notes  were  executed  to  pay  for  Otho's 
one-fourth  of  the  land  so  purchased,  and  that 
appellee,  in  fact,  paid  all  his  part  of  the 
purchase  money  for  his  one-fourth  interest, 
and  the  two  notes  were  not  in  fact  his  debt 
The  bank.  It  appears,  contended  that  the 
section  for  which  the  three  McCane  notes 
were  executed,  belong^  to  Otho  and  Win- 
fred Vardeman.  The  evidence  shows,  and 
is  uncontradicted,  that  appellee  alone  owned 
that  section  and  that  Otho  had  no  Interest 
in  it 

[1,t]  The  facts  are  sofQcient  to  warrant 
the  finding  of  the  trial  court  that  after  the 
payment  of  the  appellee's  individual  indebt- 
edness oat  of  the  note  first  maturing,  the 
bank  had  only  the  authority  to  collect  the 
other  notes,  and  that  they  were  not  held 
as  collateral  to  any  other  debt;  that  as  be- 
tween Otho  and  Winfred  Vardeman,  the  two 
$575  notes  were  the  debt  of  Otho,  and  that 
he  had  no  authority  to  pledge  appellee's  note 
to  the  payment  of  these  two  notes,  and  that 
the  bank  had  notice  of  such  fact  wh«i  he  at- 
tempted to  do  so ;  that  the  two  notes  for  $675 
each  were  not  the  property  of  the  bank,  bnt 
were  held  only  for  collection;  that  appellee 
did  not  authorize  the  bank  to  apply  the  pro- 
ceeds from  his  note  to  the  payment  of  the 
Arnold  notes  held  tot  collection ;  that  before 
the  bank  passed  to  Arnold's  credit  suflldent 
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of  the  proceeds  from  appellee's  notes  to  dis- 
charge the  Arnold  notes,  appellee  had  de- 
manded his  notes,  which  appellant  refused 
to  deliver,  and  thereafter  collected  and  pass- 
ed the  proceeds  to  the  credit  of  Arnold  for 
the  purpose  of  paying  his  two  notes ;  at  that 
time  It  had  no  snch  authority ;  and  that  the 
fund  was  appellee's,  over  which  Otho  had 
no  coDtroL  The  proceeds  collected  were 
held  in  trust  by  appellant  for  appellee,  and 
it  had  no  authority  to  use  the  same  »:cept 
as  directed  by  appellee.  There  was  no  re- 
quest made  of  appellee  by  appellant  to  pay 
the  two  Arnold  notes,  and  there  was  no  re- 
quest by  Otho  Vardeman  of  appellant  to  pay 
the  two  notes  for  him,  but  only  a  direction 
to  use  his  brother's  property  as  security  on 
the  two  notes  which  he  bad  no  right  or  power 
from  his  brother  to  do.  Under  the  facts  of 
this  case  there  was  no  subrogation  by  agree- 
ment, and  none  in  law  or  in  equity.  Appel- 
lant does  not  purport  to  have  paid  these 
notes  out  of  its  own  funds,  but  took  appel- 
lee's money,  held  in  trust,  to  pay  the  notes, 
and  ttiis  was  without  authority  from  appel- 
lee or  from  any  one  who  had  authority  from 
Iilm.  So  far  as  the  facts  show,  appellant  is 
out  nothing.  It  paid  nothing  of  its  own ;  it 
attempted  to  pay  one  man's  money  held  by  it 
on  another  man's  note,  held  by  it,  for  collec- 
tion, and  this  without  authority  so  to  do. 
In  80  far  as  the  appellant  was  concerned,  it 
was  none  of  its  business  if  appellee  was  one 
of  the  makers  of  the  two  notes.  It  had  no 
power  to  force  him  to  pay  it;  that  was  a 
matter  for  the  other  parties.  Appellant  could 
not  arbitrarily  set  Itself  up  as  a  court  and 
adjust  the  rights  of  the  parties;  at  least 
without  consulting  one  of  the  parties  at  in- 
terest, and  the  one  whose  money  was  being 
used  for.  that  purpose.  Its  trust  relation 
gave  it  no  such  powers.  In  subrogation  the 
primary  requirement  Is  that  the  party  seek- 
ing subrogation  must  have  paid  the  debt  ot 
another,  and,  in  doing  so,  he  must  not  act  as 
a  mere  volunteer,  but  upon  compulsion  or  to 
protect  Iiis  own  interest,  etc.  Tarver  v.  Land 
Mortg.  Bank,  7  Tex.  Civ.  App.  425,  27  S.  W. 
40;  Park  v.  Kribs,  24  Tex.  Civ.  App.  650, 
eO  S.  W.  905. 

The  bank  in  this  case  did  not  pay  the  debt, 
bat  sought  unlawfully  and  without  authority 
to  use  appellee's  money  and  to  apply  it  upon 
a  debt  appellant  assumed  appellee  should 
pay.  It,  perhaps,  is  true  if  appellant  had 
been  requested  to  pay  the  debt  and  it  had 
done  so  upon  such  request.  It  could  invoke 
subrogation.  Oury  v.  Saunders,  77  Tex.  278, 
13  S.  W.  1030;  WhitseUe  v,  Texas,  etc.,  27 
S.  W.  309.  However  In  this  case,  there  la 
no  pretense  that  appellee  requested  the  bank 
to  pay  the  debt.  The  only  semblance  of  a 
request  Is  that  the  brother,  Otho,  authorized 
it  to  hold  appellee's  note  as  collateral  to  the 
Arnold  notes.  This  was  not  a  request  to  pay, 
and  the  bank  did  not  pay,  but  took  appellee's 


money  and  passed  it  to  Arnold's  credit 
There  was  therefore  Ho  impUed  promise  on 
the  part  of  Otho,  if  the  proceeds  were  so 
passed,  he  would  pay  the  debt.  If  such  can 
be  claimed  to  prevent  a  fraud.  It  cannot  af- 
fect the  appellee,  who  was  not  a  party  to  it, 
and  did  not  induce  the  appellant  so  to  act. 
When  the  notes  of  appellee  were  placed  in 
possession  of  the  bank,  there  was  a  written 
transfer  of  the  first  maturing  note  as  col- 
lateral to  appellee's  individual  debt  to  the 
bank;  the  other  two  notes  were  delivered 
and  held  by  the  bank  for  collection.  Otho 
Vardeman,  at  the  time  of  receiving  the  notes, 
was  cashier  of  the  bank,  and  acting  for  it. 
The  facts  are  undisputed  that  these  two 
notes  were  so  held,  and  the  bank  must  -be 
held  as  charged  with  notice  of  the  cashier's 
knowledge  when  he  received  the  notes.  Aft- 
er this,  the  bank  procured  a  letter  from  Otho, 
directing  it  to  place  his  brother's  note  as 
collateral  to  the  two  Arnold  notes.  The 
bank  was  then  holding  the  notes  under  the 
original  Instruction  and  trust  given  by  ap- 
pellee; it  knew  or  must  have  known,  of 
these  instructions.  It,  however,  assumed 
Otho  had  authority  to  place  them  as  collater- 
aL  It  knew  he  did  not  own  them,  and  knew 
how  it  got  possession  of  the  notes.  It  is  sig- 
nlQcant  in  this  case  that  the  bank  was  care- 
ful not  to  notify  appellee  that  it  held  the 
Arnold  notes,  or  to  make  a  request  of  him 
of  any  sort,  with  reference  thereto. 

While  the  Jury  find  in  this  case  good  faith 
on  the  part  of  the  bank,  in  using  the  proceeds 
of  appellee's  notes  to  pay  the  Arnold  notes, 
in  the  light  of  the  undisputed  facts,  the  pay- 
ment was  made  out  of  appellee's  funds. 
They  may  have  believed  that  appellant  acted 
in  good  f&lth  in  believing  Otho  could  so  use 
his  brother's  property  to  pay  his  own  debt. 
The  undisputed  facts  are  however,  be  had 
no  such  right  or  power,  and  the  facts  will 
not  warrant  the  conclusion  that  the  appeUee 
induced  appellant  so  to  believe. 

We  believe  the  court,  under  the  facts  of 
this  case,  as  well  as  the  findings  of  the  Jury, 
correctly  entered  Judgment  for  the  appellee 
for  the  amount  thereof,  and  the  Judgment 
will  be  affirmed. 


DAVIS  V.  CONVERSE.    (No.  7229.) 
(Court  of  Civil  Appeals  of  Texas.     Galveston. 
June  5,   1916.     Rehearing  Denied   June   22, 
1916.      Further    Rehearing    Denied    Oct    6, 
1916.) 

1.  Bnx8  AND  Notes  ^=>370— Eoldbb  in  Dttb 

GOTTBSB. 

Where  P.  told  C.,  who  desired  a  loan,  that 
he  would  negotiate  his  note,  which  was  done,  to 
a  third  party,  who  gave  P.  hea  checlt,  payable  to 
O.'s  order,  receiving  0.'b  note,  the  check  being 
later  cashed  with  O.'s  name  indorsed  on  it,  but 
not  by  him  or  by  his  direction,  P.  having  failed 
to  turn  the  check  over,  P.  was  C.'s  agent  for  the 
negotiation  of  the  note,  and  the  purdiaser  was 
an  innocent  purchaser  for  value  before  maturity, 
title  passing  to  her  free  from  any  defenses  by 
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reason  of  P.'t  CtlloM  to  deliver  to  0.  the  money 
for  which  the  note  waa  negotiate. 

[Ed.  Note.— For  other  caaea,  aee  BUla  and 
Notes,  Cent.  Dig.  g  963;   Dec.  Dig.  «=>370.] 

2.  Bills  and  Notes  «=>493(3)— Lack  or  Con- 

BIDEBATIOW— BtTBDEN  OF  PBOOr. 

In  sait  on  a  note  by  one  who  held  posaesaion, 
hia  ownership  not  being  questioned,  the  burden 
was  on  defendant  maker  to  prove  that  the  holder 
did  not  pay  a  valuable  consideration  for  it,  if  he 
sought  to  defeat  such  holder's  right  to  recover 
on  the  theory  that  the  latter  was  not  a  purchaaer 
fur  value. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Die.  §|  1652-1654, 1656-1660, 1602; 
Dec.  Dig.  <8=5>493(3).] 

3.  Bills  and  Notes  «=>620— Fraud  in  Incep- 
tion—Proof. 

In  an  action  on  a  note,  where  it  waa  shown 
that  the  instrument  waa  executed  and  delivered 
in  good  faith  to  a  broker  for  negotiation,  being 
negotiated  and  sold  for  face  value  and  the  pur- 
chase money  paid  by  the  purchaser,  the  only 
fraud  proved  being  that  of  the  broker  in  failing 
to  pay  the  purchase  money  over  to  the  maker, 
fraud  in  the  inception  of  the  note  waa  not 
proved. 

[Ei,  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i{  1813,  1832,  1836,  1837; 
Dec  Dig.  «s>520.] 

Error  from  District  Conrt,  Harris  County ; 
Wm.  Masterson,  Judge. 

Action  by  O.  M.  Davis  against  Thomas  P. 
Converse.  To  review  a  judgment  for  defend- 
ant, plaintiff  brings  error.  Judgment  revers- 
ed, and  judgment  rendered  for  plaintiff. 

Elliott  Cage,  of  Houston,  for  plaintiff  in 
error.  W.  O.  Hugglns  and  Jesse  B.  Moseley, 
both  of  Houston,  for  defendant  in  error. 

McMEANS,  J.  Thomas  P.  Converse,  desir- 
ing a  loan  of  $500  with  which  to  meet  a 
monthly  pay  roll,  was  told  by  F.  E.  Pye  that 
if  he  (Converse)  would  execute  his  note  for 
said  sum,  payable  to  his  own  order,  he  (Pye) 
would  negotiate  the  same,  and  bring  the 
money  to  him  (Converse)  on  the  following 
day.  Accordingly,  Converse  executed  his 
promissory  note,  of  date  July  12,  1912,  for 
said  sum,  payable  "to  myself,"  due  30  days 
from  date,  and  indorsed  his  name  upon  the 
back  of  It,  and  then  delivered  the  note  to 
Pye  to  be  negotiated.  Pye  on  the  next  day 
went  to  Mrs.  L.  Louise  Pye  and  told  her  that 
Mr.  Converse  needed  some  money  to  meet 
bis  pay  roll  and  asked  her  if  she  would  ac- 
cept Converse's  note  for  the  amount  of  $500, 
to  which  she  assented  and  gave  to  Pye  her" 
check  on  the  First  National  Bank  of  Houston 
for  said  sum,  payable  to  the  order  of  Con- 
verse; and  Pye  thereupon  delivered  Con- 
verse's note  to  her.  The  check  was  cashed 
by  the  bank,  but  to  whom  it  was  paid  the 
evidence  does  not  show.  At  the  time  it  was 
presented  to  the'  bonk,  Converse's  name  was 
indorsed  on  the  back  of  It;  but  this  was  not 
done  by  Converse,  nor  by  his  direction.  Con- 
verse never  received  the  money,  and  did  not 
know  what  had  become  of  his  note  until  It 
was  presented  to  him  for  iwyment  by  Davis, 


who  claimed  to  be  the  owner  of  It.  He  re- 
fused to  pay  it,  whereupon  Davis  brought 
this  suit  against  him  to  recov»'  thereon. 
The  case  was  tried  before  a  Jury  and  upon 
instructions  from  the  court  returned  a  ver- 
dict for  defendant  Converse,  upon  which  a 
judgment  in  his  &vor  was  duly  entered,  and 
from  which  Davis  has  api>ealed. 

We  shall  not  discuss  appellant's  assign- 
ments of  error  In  detalL 

Mrs.  Pye  testifled,  among  other  matters, 
that,  after  she  purchased  the  note  In  the 
manner  hereinabove  stated,  "I  gave  the  note 
to  Mr.  Pye  to  take  charge  of  for  me.  I  do 
not,  of  my  own  knowledge,  know  what  he 
did  with  it  Mr.  Pye  has  always  handled 
my  transactions  for  me,  and  whatever  be 
done  was  satisfactory  with  me.  The  only 
knowledge  I  have  of  what  became  of  the  note 
after  I  bought  it  is  I  gave  It  to  Mr.  Pye." 
.  [1]  We  think  that,  under  the  facts  stated, 
Pye  was  the  agent  of  Converse  for  the  nego- 
tiation of  the  note,  and  not  Mrs.  Pye's  agent 
in  making  the  purchase,  as  appellee  contends; 
that  Mrs.  Pye  was  an  Innocent  purchaser  for 
value  before  maturity,  and  that  upon  pur- 
chasing the  note  the  title  thereto  passed  to 
her  free  from  any  defenses  that  arose  by 
reason  of  Pye's  failure  to  deliver  to  Converse 
the  money  for  which  It  was  negotiated ;  that 
Pye  In  making  sale  of  the  note  to  Davis,  if  it 
was  he  who  made  the  sale,  was  for  that  pur- 
pose Mrs.  Pye's  agent ;  and  that  the  purchas- 
er of  the  note  from  him  as  her  agent,  or  from 
her  through  any  other  source,  acquired  the 
legal  title  to  the  note,  freed  from  any  de- 
fenses that  were  not  available  to  the  maker 
as  against  Mrs.  Pye. 

[2]  The  court  Instructed  the  jury  to  render 
a  verdict  in  favor  of  Converse  upon  the  the- 
ory that  It  was  Incumbent  upon  Davis  to 
prove  that  he  had  paid  value  for  the  note, 
and  that,  as  he  had  failed  to  make  sadi 
proof,  he  was  not  entitled  to  recover. 

We  think  that  Davis'  position  Is  similar 
to  that  of  a  remote  indorsee,  between  whom 
and  the  maker  there  Is  no  privity.  Davis 
sued  as  the  owner  of  the  note  and  held 
possession  of  It  as  shown  by  the  fact  that  he 
produced  It  in  evidence.  His  ownership  was 
not  questioned  in  the  court  below,  nor  here. 
Being  the  owner,  the  presumption  obtains 
that  be  acquired  It  for  value,  and  the  burden 
rested  upon  defendant  to  prove  that  he  did 
not  pay  a  valuable  consideration  for  It,  If 
be  would  defeat  plaintiff's  right  to  recover 
upon  the  theory  that  he  was  not  a  purchaser 
for  value.  Herman  v.  Gunter,  83  Tex.  68,  18 
S.  W.  428,  29  Am.  St.  Rep.  682;  Tolbert  v.  Mc- 
Bride,  T5  Tex.  97, 12  S.  W.  752. 

[S]  We  cannot  agree  with  the  contention  of 
appellee  that  fraud  in  the' inception  of  the 
note  was  proved.  The  note  was  in  good  faith 
delivered  to  Pye,  as  a  broker,  for  the  purpose 
of  negotiation  and  was  negotiated  and  sold 
for  its  face  value  and  the  purchase  mon^ 


«s»yo»  other  easaa  sm  nao»  topic  and  KBT-NUHBER  in  all  Kej-NumlMred  DIseBts  and  Index** 


Digitized  by 


GoogL- 


Texj 


COLE  V.  KNIGHTS  OF  MACCABEES  OF  THE  WOKLD 


699 


paid.  The  only  fraud  proved  was  that  of  tbe 
broker  Pye,  Converse's  agent,  in  falling  to 
pay  tbe  purchase  mon«y  over  to  his  prta- 
dpal.  The  principle  Invoked  and  the  author- 
ities relied  upon  by  appellee  to  defeat  a  le- 
covety  by  a  transferee,  by  reason  of  fraud  In 
the  inception  of  a  tiansactlon,  has  no  appli- 
cation under  the  facts  of  this  case. 

It  follows  that  it  is  oar  conclusion  that 
the  Judgment  in  favor  of  Converse  was  er- 
roneous, and  should  be  set  aside,  and  that 
Judgment  should  be  here  rendered  for  Davis, 
and  it  has  been  so  ordered. 

Reversed  and  rendered. 


COIiB  V.  KNIGHTS  OF  MACOABBES  OF 
THE  WOBLD.    (No.  978.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
May  10,  191tt.     On  Motion  for  Re- 
hearing, Oct.  11,  1916.) 

1.  Inbubamcs  €=3815(4)  —  Muiuai.  Benkht 
iNsuBANCE— Action  oh  Policy— Pi.eadino 
— Issues. 

In  an  action  on  a  policy  of  benefit  insur- 
ance, where  plaintiff  beneficiary  alleged  specific- 
ally the  duty  of  defendant  to  notify  deceased 
of  suspension  for  nonpayment  of  dues,  it  was 
not  necessary  for  defendant  to  allege  the  fact 
of  notice  before  introducing  evidence  that  all 
delinquent  members  were  duly  notified  by  writ- 
ten notice  in  regular  form  by  mail. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1998;    Dec.  Dig.  <S=>815(4).] 

2.  BviDKHCB  €=>252— Mutual  Bbnefit  Iw- 
BUBANCB— Actions  on  Policibb— Deoi.aba- 

TI0N8. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4832,  providing  that  a  beneficiary  in  a 
mutual  benefit  life  association  has  no  vested  in- 
terest in  the  contract  of  insurance  until  the 
death  of  the  insured,  in  an  action  on  a  policy  of 
benefit  insurance,  evidence  that  deceased,  when 
asked  by  witness  to  pay  his  July  assessment, 
said  that  he  would  not  keep  it  up,  or  did  not 
want  to  keep  it  up,  was  admissible,  since  where 
the  beneficiary  in  an  insurance  contract  has  po 
vested  interest  until  after  the  death  of  tjxe-  in- 
sured, declarations  of  insured  are  admissible 
against  the  beneficiary  to  prove  forfeiture. 

rna.   Note.— For   other    cases,    see   Evidence, 
Cent.  Dig.  i§  98&-«93 ;   Dec.  Dig.  «=a252.] 
a.  Appeal  and  Ebbok  «=»742(4)— Rbvibw— 

Absignuent  of  Ebbob. 
Where  the  objection  made  to  the  admission 
of  evidence  did  not  include  the  question  urged 
in  a  proposition  under  an  assignment  of  error, 
the  proposition  is  not  germane  to  the  assign- 
ment. 

[Ea.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3000 ;  Dec.  Dig.  <8=>742(4).] 
4.  Appeal   and   Ebbob  «=»722(1)— Rkvikw— 

ASSIONUENTB   OF  EEBOB. 

Where  an  assignment  of  error  is  based  on  a 
motion  for  new  trial,  but  r^erence  to  tbe  mo- 
tion shows  that  it  does  not  present  the  same 
question  and  is  not  a  copy  of  the  assignment  in 
the  motion  for  new  trial,  it  cannot  be  consider- 
ed, since  while  a  motion  for  new  trial  is  not 
necessary  in  cases  tried  before  the  court  with- 
out jury,  when  a  motion  has  been  filed  in  such 
case,  the  errors  assigned  in  the  court  below 
must  be  the  errors  assigned  in  the  Supreme 
Court. 

tEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  88  2990,  2994-2996;  Dec. 
Dig.  «=»722(1).] 


6.  Insukawcb  «=5>750— MnTUAi-  Bxnbfit  In- 

SUBANCB— BT-LaWS.    ' 

In  an  action  on  a  policy  of  fraternal  bene- 
fit insurance,  where  a  by-law  clearly  provided 
that  a  member  failing  to  pay  his  monthly  rate 
within  the  month  shall  be  suspended  without 
notice,  and  the  evidence  is  sufficient  to  sustain 
the  judgment  based  upon  it,  obscurity  in  other 
by-laws  pleaded  would  have  no  bearing  upon 
the  issue  of  the  failure  of  assured  to  pay  his 
monthly  rate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  !§  1895,  1806,  1903;  Dec.  Dig.  «=» 
750.] 

On  Motion  for  Rehearing. 

8.   IHBUKANOB     «=S>756(1)  —  MUTUAI,     BENBFIT 

Insubance  —  Notice  or  FoBFEirtmE  —  Br- 

liAWS. 

Under  by-laws  of  a  mutual  benefit  insurance 
association,  providing  for  suspension,  without 
notice,  of  assured  from  all  rights  for  failure 
to  pay  monthly  rate  within  the  month  on  first 
day  due,  and  for  notice  of  such  suspension  to 
an  official,  who  shall  report  it  to  the  next  meet 
ing,  no  affirmative  action  or  notice  to  assured 
of  forfeiture  on  part  of  the  association  was  nec- 
essary to  forfeit  the  certificate,  but  the  failure 
of  the  member  to  make  the  required  payment 
ipso  facto  worked  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1917;    Dec.  Dig.  «=>75e(l).] 

Error  from  District  Court,  Dallas  County; 
J.  O.  Roberts,  Judge. 

Action  by  Mrs.  Lizzie  Cole  against  the 
Knights  of  the  Maccabees  of  the  World. 
Judgment  for  defendant  and  plaintiff  brings 
error.    AfiSrmed. 

H.  W.  Peck,  ot  Dallas,  for  plaintiff  in  er- 
ror. Cross  &  Rogers,  of  Waco,  for  defend- 
ant in  error. 

HALL,  J.  This  Is  an  action  by  plaintiff  In 
error,  to  recover  the  amount  of  a  benefit 
certificate  of  insurance,  Issued  by  the  defend- 
ant In  error  to  Thomas  Ross  Cole.  Plaintiff 
In  error  is  the  mother  of  Thos.  Ross  Cole, 
deceased,  and  the  beneficiary  named  in  tbe 
certiflcata 

Plaintiff  In  error  alleges  In  her  original 
petition  that,  in  consideration  of  the  pay- 
ment of  $1.15  per  month,  the  defendant  is- 
sued the  certificate  upon  which  the  suit  is 
based,  whereby  it  insured  the  life  of  Thomas 
Ross  Cole  in  the  sum  of  $1,000,  payable  to 
plaintiff  In  error;  that  Thomas  Ross  Cole 
died  in  the  city  of  Dallas,  October  6,  1913, 
while  said  certificate  was  In  full  force  and 
effect;  that  defendant  had  denied  liability, 
waived  proofs  of  death,  and  the  signature  of 
the  certificate;  and  that  neither  plaintiff 
nor  the  insured  had  notice  of  the  forfeiture 
of  the  certificate  sued  on.  She  tendered  Into 
court  the  amount  of  the  monthly  payments, 
per  capita  taxes,  and  additional  assessments 
due  and  unpaid,  and  prayed  for  Judgment 
for  the  full  amount  of  the  certificate.  De- 
fendant In  error  answered,  alleging  that  the 
Insured  had  failed  to  pay  his  dues  and  assess- 
ments, and  by  reason  thereof  the  certificate 
was  not  in  force  at  the  time  of  his  death  and 
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was  nnll  and  void.    Tbe  answer  sets  up  tbe 
following  proTlslons  of  the  by-laws: 

"Sec.  329.  Bffeot  of  Butpention.  A  member 
under  sugpecsion  for  any  caase  except  when 
Buapengion  is  for  a  definite  period  as  a  matter 
of  discipline,  forfeits  absolutely  his  right  to 
participate  in  the  benefit  funds  of  the  associa- 
tion, or  the  fraternal  privileges  of  bis  tent. 
Suspension  for  discipline  shall  not  affect  the 
right  of  a  member  to  participate  in  the  benefit 
funds  of  the  association,  but  shall  deprive  him 
of  all  fraternal  privileges  for  tbe  period  of  his 
suspension. 

"Sec.  330.  Sutpenaion  from  Aiiociation,  and 
Tent.  A  life  benefit  member  failing  to  pay  a 
monthly  rate  per  capita  tax,  or  additional  as- 
sessments within  the  month,  on  the  first  day 
of  which  it  is  due,  shall  stand  suspended,  with- 
out notice  from  all  rights  of  life  benefit  mem- 
bership and  from  all  the  privileges  and  bene- 
fits of  his  tent. 

"Sec  831.  Notioe  of  Bu$p«niion  to  Bupreme 
Record  Keeper.  A  member  suspended  for  fail- 
ure to  pay  a  monthly  rate  or  additional  assess- 
ments, must  be  reported  by  name  to  the  Su- 
preme Becord  Keeper,  by  tbe  tent  record  keep- 
er in  his  monthly  report.  The  record  keeper 
shall  also  report  the  name  of  each  member  so 
suspended  to  tlie  tent  at  its  next  regular  re- 
view. 

"Sec.  332.  FaUure  to  Pay  Tent  Duet.  A 
member  neglecting  or  refusing  to  pay  his  tent 
dues  or  any  fine  or  special  assessment,  levied 
by  the  tent,  for  a  period  of  thirty  dnys  after 
the  same  is  due,  shall  be  reported  in  open  tent 
by  the  record  keeper,  provided  that  the  record 
keeper  shall,  before  making  such  report,  notify 
such  member  to  pay  the  amount  due  before  tbe 
next  regular  review  of  the  tent. 

"Sec.  333.  Buspention  Declared.  A  member 
so  reported  shall  at  once  be  declared  suspended 
by  the  commander  from  all  rights  and  benefits 
of  the  association,  and  shall  be  notified  by  tbe 
record  keeper  of  the  action  of  the  commander." 

It  Is  affirmatively  alleged  that  the  applica- 
tion provides  that  a  failure  on  the  part  of 
the  Insured  to  pay  any  monthly  rate  or  as- 
sessment within  the  time  provided  by  the  by- 
laws, or  failure  to  pay  the  dues  fixed  by 
said  law,  and  in  the  manner  and  at  the  time 
provided  thereby,  or  the  by-laws  of  the  tent, 
shall  vitiate  the  certificate ;  that  sections  315 
and  330  of  the  by-laws  provide,  in  substance, 
that  on  failure  on  the  part  of  a  member  to 
pay  a  monthly  rate  within  the  month  on  the 
first  day  upon  which  it  fell  due  he  should 
be  suspended  without  notice  from  all  rights, 
privileges,  and  benefits  of  the  order. 

It  Is  further  alleged  that  at  the  time  of  the 
death  of  Cole  he  was  under  suspension  for 
failure  to  pay  his  monthly  rate  to  tbe  associa- 
tion due  for  the  month  of  July,  and  that  he 
also  failed  to  pay  his  monthly  dues  for  the 
month  of  July,  August,  September,  and  Octo- 
ber, 1014;  that  section  377  of  the  by-laws 
was  in  full  force  and  effect,  and  provided 
that  no  benefits  should  be  paid  on  account 
of  the  death  or  disability  of  any  member  un- 
der suspension  for  any  cause  at  the  time  of 
his  death,  unless  such  suspension  was  for  a 
definite  time,  as  a  matter  of  discipline,  and 
that  the  said  Cole  was  not  suspended  for  a 
definite  time  as  a  matter  of  discipline. 

The  case  was  tried  by  the  court  without 
the  aid  of  a  Jury  on  November  17,  1914,  and 


Judgment  was  tendered  in  favor  of  the  de- 
fendant insurance  company. 

Plaintiff  in  error's  first,  second,  third,  and 
fourth  assignments  complain  of  the  court's 
action  in  overruling  her  special  exceptions  to 
the  pleadings  of  defendant  in  error.  These 
assignments  are  without  merit,  and  are  over- 
ruled. 

[1]  The  fifth  and  seventh  assignments  of 
error  complain  of  the  admission  in  evidence 
of  the  testimony  of  the  witnesses  Toung  and 
Harvey.  The  evidence  of  these  witnesses  was 
to  the  effect  that  all  delinquent  members  were 
duly  notified  by  written  notice  In  regular 
form,  sent  to  them  through  the  post  office. 
The  introduction  of  this  testimony  was  ob- 
jected to  on  tiie  ground  that  the  defendant, 
in  its  pleadings,  had  not  alleged  that  it  had 
ever  given  the  insured  any  notice  of  his  sus- 
pension, nor  did  he  plead  that  the  insured 
had  been  suspended,  in  accordance  with  the 
by-laws  of  the  association.  In  its  first  sup- 
plemental petition  the  allegation  is  made 
that  plaintiff  had  no  notice  that  dues  and 
assessments  had  not  been  paid,  and  that 
Thos.  B.  Cole  had  been  suspended  and  his 
certificate  forfeited.  In  view  of  tbe  allega- 
tions contained  in  the  plaintiff's  pleadings,  it 
was  not  necessary  for  defendant  to  set  np 
the  fact  of  notice.  Plaintiff  alleges  specifical- 
ly tbe  duty  of  the  defendant  to  notify  Thos. 
B.  Cole,  and  negatives  the  fact  that  any  such 
notice  was  given  by  the  defendant,  its  officers 
or  agents,  to  either  Cole  or  plaintiff.  It  la 
an  elementary  rule  of  pleading  that  facts  al- 
leged by  one  party  need  not  be  alleged  by 
the  other.    These  assignments  are  overruled. 

[2]  The  sixth  assignment  is  that  the  court 
erred  In  overruling  plaintiff's  objections  to 
the  testimony  of  Toung,  to  the  effect  that 
Thos.  B.  Cole,  when  asked  by  the  witness  to 
pay  his  July  assessment,  said  that  he  would 
not  keep  it  up,  or  did  not  want  to  keep  it  up. 
Tbe  objection  to  this  testimony  is  that  such 
a  declaration,  made  by  the  insured  as  to  his 
Intention  of  keeping  up  dues,  was  not  admis- 
sible against  the  beneficiary.  By  statutory 
provision  In  this  state  the  beneficiary  in  a 
mutual  benefit  life  association  has  no  vested 
interest  in  the  contract  of  insurance  until 
the  death  of  the  insured.  Vernon's  Sayles* 
Civil  Statutes,  art  4832 ;  Coleman  v.  Ander- 
son, 98  Tex.  570,  86  S.  W.  730.  By  the  great 
weight  of  authority,  the  further  rule  la  estab- 
lished that  where  the  beneficiary  in  an  in- 
surance contract  has  no  vested  Interest  until 
after  the  death  of  the  insured,  declarations  of 
the  insured  are  admissible  against  the  bene- 
ficiary to  prove  forfeiture.  Callles  v.  Modem 
Woodmen,  98  Mo.  App.  621,  72  S.  W.  713; 
Fidelity  Mutual  Life  Ass'n  v.  Winn,  96  Tenn. 
224,  83  S.  W.  1045;  Bacon's  Benefit  Societtes 
and  Life  Insurance  (3d  .Ed.)  f  460,  p.  1177; 
Nlblack  on  Benefit  Societies,  H  212,  325; 
Cooley's  Briefs  on  Insurance,  p.  2431,  note. 
In  the  Callles  Case,  supra,  the  court  said: 

"The  theory  upon  which  the  trial  court  sna- 
tained   plainttfTs  objections  to   the  deceased's 
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declarations  [naming  them]  was  that  such  dec- 
larations could  not  bind  these  plaintiffs  as  ben- 
eficiaries. We  think  the  theory  unsound,  and 
that  error  was  committed.  The  weight  of  au- 
thority, as  regards  ordinary  life  insurance,  is 
that  the  declarations  of  the  party  insured  are 
not  evidence  af^ainst  the  person  for  whom  the 
insurance  is  taken,  and  the  rule  is  so  stated  in 
a  remark  in  the  course  of  a  decision  Iw  the  Su- 
preme Court  of  this  state.  •  •  •  But  as  to 
fraternal  benefit  insurance,  where  the  benefici- 
ary is  named  by  the  insured,  and  whom  he  may 
change  at  any  time  before  death,  a  well-founded 
distinction  exists,  for  there  is  no  vested  inter- 
est in  the  beneficiary  in  the  certificate  until  it 
becomes  fixed  by  death.  *  •  •  It  is  true  that 
neither  has  the  insured  member  himself  an  in- 
terest in  the  fund;  •  ,*  *  still  he  is  the  op- 
IMsite  party  in  the  contract.  He  has  made  it 
from  the  motive  of  duty  or  aiTection,  and  he  is 
interested  in  its  being  upheld.  His  declarations 
of  things  tending  against  the  contract  would 
likely  not  have  been  made  if  not  true.  They 
should  be  received  in  evidence.  They  should  be 
regarded  as  in  instances  of  contract,  where  the 
representative  of  the  declarant  is  a  party  to 
the  action,  and  so  it  has  been  decided." 

In  the  case  of  Fidelity  Mutual  Ass'q  v. 
Winn,  supra,  the  Supreme  Court  of  Tennessee 
Bald: 

"The  assured  in  such  a  policy  beine  the  real 
part.v  in  interest,  it  follows  that  'no  harm  can 
possibly  result  from  giving  full  effect  to  his 
admissions.  Be  may  be  supposed  to  best  know 
the  extent  of  his  owii  rights  and  to  be  least  of 
all  disposed  to  concede  away  that  which  actual- 
ly belonged  to  him.'  •  »  •  Under  well-set- 
tlrd  rules,  his  subsequent  declarations  against 
his  Interest  were  competent  testimony,  and 
plaintiff  in  error  bad  the  right  to  put  them  In 
evidence." 

Tbe  Supreme  Court  of  Kentaoky,  in  Knights 
of  Maccabees  of  the  World  ▼.  Shields,  1S6 
Ky.  270,  160  S.  W.  1046,  0  L.  B.  A  (N.  S.) 
853,  discussed  at  some  length  the  anthorltles 
pro  and  con,  and  concludes  from  a  review 
thereof  that  the  rule,  excluding  the  declara- 
tions of  the  insured  which  tended  to  affect 
tbe  rights  of  the  beneficiary,  should  not  be 
applied  to  policies  issued  by  benefit  or  fra- 
ternal associations.  We  think  the  evidence 
was  admissible,  and  the  assignment  Is  over- 
mled. 

The  first  proposition  under  the  eighth  as- 
signment Is  that,  tbe  defendant  In  error  not 
having  pleaded  the  giving  of  notice  to  estab- 
lish forfeiture,  It  was  error  to  admit  testi- 
mony tending  to  show  that  notice  had  been 
given.  This  question  has  already  been  dis- 
posed of  by  tbe  statement  above  that  the  evi- 
dence was  admissible  under  plalntUTs  plead- 
'ings. 

[3]  The  second  proposition  under  this  as- 
signment, which  is  based  upon  the  admission 
of  the  testimony  of  the  witness  Toung,  show- 
ing what  action  was  taken  by  the  lodge  and 
by  witness  as  the  record  keeper  thereof,  to- 
ward suspending  Thos.  B.  Cole  under  the 
prorlaions  of  the  by-laws  above  stated.  Is 
not  germane  to  the  assignment  because  the 
objection  made  to  the  evidence  did  not  In- 
dode  the  question  urged  In  the  proposition. 

[4]  Tbe  ninth  assignment  appellant  alleges 
Is  based  on  the  eighth  paragraph  of  the 
plaintiff  in  error's  motion  for  new  trial.   Bef- 


erence  to  the  motion  shows  that  It  does  not 
present  the  same  question,  and  cannot  be 
considered  for  the  further  reason  that  It  la 
not  a  copy  of  the  assignment  In  the  motion 
for  new  trial.  The  rule  Is  established  In  this 
state  that,  wbUe  a  motioa  for  new  trial  Is 
not  necessary  in  cases  tried  liefore  the  court 
without  a  Jury,  nevertheless,  when  a  motion 
has  been  filed  In  such  a  case,  the  errors  as- 
signed In  the  court  below  must  be  the  er- 
rors urged  In  this  court.  Edwards  v.  Young- 
blood,  160  S.  W.  288;  Bradshaw  v.  Kearby 
&  Kearby,  168  S.  W.  436;  E.  G.  Ball  Grain 
Co.  V.  Burks-Simmons  Co.,  171  S.  W.  1043. 

[S]  Appellant  contends  that  the  sections  of 
the  by-laws  set  out  In  the  beginning  of  this 
opinion  are  confusing  and  susceptible  of  two 
constructions,  and  for  that  reason  the  rule 
announced  In  Qoddard  y.  East  Texas  Fire 
Insxuance  Co.,  6T  Tex.  71, 1  S.  W.  906,  60  Am. 
Bep.  1,  to  the  effect  that  under  such  oondi- 
tions  an  Interpretation  must  be  given  the 
language  which  Is  most  favorable  to  the  ben- 
eficiary, should  apply.  Section  330  is  clear 
In  its  provision  that  a  life  benefit  member, 
who  falls  to  pay  any  monthly  rate  within  the 
month,  on  the  first  day  of  which  it  is  due, 
shall  be  suspended  without  notice  from  all 
rights  of  life  benefit  membership.  This  pro- 
vision Is  tmequlvocal,'  and  the  evidence  in 
the  record  is  suflSdent  to  sustain  the  Judg- 
ment of  the  court  based  upon  it.  Even 
though  we  should  admit  that  some  of  the 
sections  quoted  are  obscure  In  their  language, 
they  had  no  bearing  upon  the  Issue  of  the 
case  relating  to  the  failure  of  the  assured 
to  pay  his  monthly  rate. 

The  Judgment  la  affirmed. 

On  Motion  for  Behearlng. 

Plaintiff  in  error  insists,  first,  that  for- 
feiture was  not  set  up,  and  under  the  rule 
announced  In  Mullen  v.  Mutual  Life  Insur- 
ance Co.,  89  Tex.  259,  34  S.  W.  605,  evidence 
of  notice  should  not  have  been  admitted. 
The  decision  in  the  Mullen  Case  is  based  up- 
on a  New  York  statute,  which  provides  that 
no  life  Insurance  company  doing  business  In 
that  state  should  declare  forfeited  any  policy 
by  reason  of  nonpayment  of  an  annual  pre- 
mium, unless  a  notice  in  writing  should  be 
duly  mailed  to  the  assured  not  less  than  30 
days  before  each  payment  was  due.  If  the 
rule  announced  had  any  application  to  this 
case,  we  think  the  pleadings  are  sufficient  to 
authorize  the  Introductlou  of  the  testimony. 
We  did  not,  however,  base  our  affirmance  of 
the  judgment  upon  the  question  of  notice. 
Section  330  of  the  by-laws  provides  for  the 
suspension  of  a  member  without  notice,  who 
has  failed  to  pay  a  monthly  rate,  per  capita 
tax,  or  additional  assessment;  and  section 
331  does  not  require  the  service  of  any  no- 
tice of  forfeiture  upon  the  assured,  but  pro- 
vides that  after  the  member  has  been  sus- 
pended, under  section  330,  the  fact  of  such 
suspension  must  be  reported  to  the  Supreme 
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Record  Keeper,  and  that  tbe  record  keeper 
sball  report  the  name  of  each  member  so 
suspended  to  the  tent  at  its  next  regular  re- 
view. Section  332  merely  provides  that  when 
■  a  member  has  failed  to  pay  his  tent  dues  or 
any  fine  or  special  assessment  for  a  period 
of  30  days  after  the  same  Is  due,  he  shall  be 
reported  In  open  tent  by  the  record  keeper, 
and  that  before  making  such  report  the  rec- 
ord keeper  shall  notify  such  member  to  pay 
the  amount.  This  section  has  no  reference 
whatever  to  the  failure  on  the  part  of  a 
member  to  pay  the  monthly  rate,  per  capita 
tax,  or  additional  assessment  These  mat- 
ters are  controlled  by  the  provisions  of  sec- 
tions 330  and  831.  We  did  not  even  intimate 
that  tbe  language  of  any  of  the  sections  was 
obscure.  On  the  contrary,  we  think  they  are 
clear  and  explicit. 

[•]  Section  330  provides  that  the  member 
shall  stand  suspended  without  notice;  and, 
even  though  we  should  hold  that  the  court 
erred  in  admitting  the  testimony  tending  to 
show  that  notice  was  given  by  Young,  the 
error  is  harmless.  As  we  construe  sections 
330  and  331,  no  affirmative  action  on  the 
part  of  defendant  in  error  was  necessary 
in  order  to  forfeit  the  certificate.  The  fail- 
ure of  the  member  to  make  the  reqvdred  pay- 
ment ipso  facto  worked  a  forfeiture. 

The  motion  la,  ih  all  things,  overruled. 


WESTERN   UNION   TELEGRAPH    00.    v. 
SMITH  etal.    (No.  1009.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

June  27,  1916.     On  Motion  for  Rehearing, 

Oct  18,  1916.) 

1.  Tblegbaphs  and  Teixphones  ^=>^  — 
Neolioent  Delay  in  Delivekt— Rkcovert 
TOB  Mental  Suftebinq— Law  Govebnikg. 

In  suit  for  negligent  delay  in  delivering  a 
telegram,  tbe  law  of  the  state  where  the  message 
was  sent  and  the  contract  for  transmiasion  made 
governed  the  question  of  whether  damages  for 
mental  suffering  without  physical  injury  were 
recoverable. 

[Ba.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  80;  Dec.  Dig.  «=» 
2T.] 

2.  Damages  «=»2  —  Action  of  Tobt  —  Law 
contbollino. 

In  an  action  for  tort  tbe  law  of  the  place 
where  the  wrong  or  tort  was  committed  con- 
trols on  the  question  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  2;   Dec.  Dig.  <8=»2.] 

3.  ComiEBCB  ^s»8  —  Irtebstatk  ComcEBCB 
Act   —   APPLICATION   TO   Intebotatb   Me8- 

BAOES. 

If,  by  Act  Cong.  June  18,  1910,  c.  309,  36 
Stat  539,  amending  Interstate  Commerce  Act 
Feb.  4,  1887,  c  104,  24  Stat  379,  subjecting 
telegraph  companies  to  the  provisions  of  the 
act.  Congress  has  taken  full  charge  of  the  sub- 
ject, the  sender  of  an  interstate  telegram  which 
is  negligently  delayed  in  delivery  cannot  recover 
for  mental  suffering  from  the  company,  a  right 
gvien  by  statute  in  Texas. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  5;   Dec.  Dig.  <8=>8.] 


On  Motion  for  Rehearing. 

4.  Teleobafhs  and  Telephones  €s>6S(2)— 
Negligent  Delay — Dakaqes— Law  or  Nkw 
Mexico. 
Under  Const.  N.  M.  art  22,  |  4,  providing 
that  all  laws  in  force  before  admission  of  the 
territory    remain   in    full   force   and   effect   as 
the  laws  of  the  state  until  altered  or  appealed, 
in  an  action  against  a  telegraph  company  for 
negligently  delaying  delivery  of  a  message,  re- 
covery for  mental  anguish,  apart  from  physical 
injury,   cannot  be  bad,  suc^  having  b«en   the 
common  law  in  force  in  tbe  state  as  a  territory, 
and  there  having  been  no  alteration  in  the  law. 

[Ed.  Note. — B\>r  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  68;  Dec  Dig.  «=> 
68(2).]  . 

Appeal  from  District  Court  Swisher  CTonn- 
ty;  R.  C.  Joiner,  Judge. 

Action  by  Ada  Smith  and  E.  D.  Smith 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Motion  for  rehearing.  Former 
judgment  set  aside,  and  opinicm  withdrawn, 
and  judgment  for  plaintiffs  reversed  and 
rendered  for  defendant 

Jno.  W.  Veale  and  W.  A.  Davidson,  both 
of  Amarillo,  and  Albert  T.  Benedict,  of  New 
York  City,  for  appellant  W.  F.  Hendrix,  of 
Tulia,  for  appellees. 

HUFF,  C.  J.  The  appellee  Mrs.  Ada 
Smith,  Joined  by  her  husband.  El  D.  Smith, 
institated  suit  against  the  appellant  for  fail- 
ure to  deliver  a  telegram  sent  from  Artesla, 
N.  M.,  to  Judge  a  F.  Kerr,  at  Dinunltt  as 
follows : 

"Ada  coming.  Have  conveyance  meet  her  at 
Hereford.  'Phone  Hereford  [Signed]    £1  D. 

Smith." 

Mrs.  Smith's  brother  was  killed  at  Dlmmltt 
and  the  allegations  show  that  on  the  evening 
previous  to  the  sending  of  tbe  telegram  that 
Kerr  had  talked  with  E.  D.  Smith  over  the 
phone,  requesting  Mrs.  Smith  to  be  at  the 
funeral  the  next  day,  at  6  o'clock.  Mrs. 
Smith  at  that  time  was  not  very  well,  but 
Smith  notified  Kerr  that  she  was  able  to  go, 
and  that  he  would  wire  him  the  next -morn- 
ing, which  he  did,  notifying  the  agent  re- 
ceiving the  telegram  of  the  necessity  In 
prompt  delivery  of  the  message;  that  tbe 
message  was  not  d^vered,  and  no  one  was 
at  Hereford  to  meet  Mrs.  Smith,  as  request- 
ed, and  as  a  consequence  she  was  unable  to 
be  at  the  funeral,  being  unable  to  get  a  oon-' 
veyance  oat  of  Hereford  for  Dinunltt  in 
time  to  be  present;  that  If  the  message  had 
been  promptly  delivered,  as  appellant  under- 
took to  do,  that  she  could  and  would  have 
been  present  at  the  faneraL 

Ajmong  other  defenses  interposed  by  appel- 
lant was  a  plea,  alleging  that  under  the  laws 
of  the  state  of  New  Mexico,  where  the  con- 
tract was  made,  damages  were  not  recover- 
able on  account  of  mental  anguish  in  cases 
of  this  kind,  where  there  was  no  irityslcal  In- 
Jury. 
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We  believe  the  evidence  offered  being  nn- 
controverted  In  Its  nature  as  to  tbe  law  of 
New  Mexico,  as  to  the  tmth  of  the  plea  by 
appellant,  by  a  disinterested  lawyer  of  New 
Mexico,  of  some  28  years'  experience,  and 
tbe  quotation  by  him  of  section  4,  ait.  22,  of 
the  Constitution  of  that  state,  to  the  effect 
that  all  laws  In  force  In  tbe  territory  of  New 
Mexico  before  admissloc)  into  the  Union,  re- 
mained in  full  force  and  effect  as  the  laws 
of  the  state,  and  "from  tbe  decisions  of  Leit- 
sendorfer  v.  Webb,  1  N.  M.  84-53,  also  San- 
doval V.  Albright,  14  N.  M.  346,  93  Pac.  717, 
holding  to  the  effect  that  the  common  law 
was  extended  over  the  territory  so  far  as  re- 
lates to  the  regulation  and  control  of  pro- 
ceedings of  the  Supreme  and  District  Coarts 
in  determination  of  causes,  and  the  law  was 
declared  by  the  final  tribunal  of  the  terri- 
tory previous  to  the  CSonstltutlon  and  admis- 
sion of  tbe  territory  Into  the  Union,  by  the 
Circuit  Court  of  Appeals  of  the  Eighth  Dis- 
trict for  the  United  States,  in  the  case  of 
Western  Union  Telegraph  Co.  v.  Burrls,  179 
Fed.  92,  102  C.  C.  A.  386,  to  the  effect  that 
damages  were  not  recoverable  for  mental 
anguish  unaccomi)anied  by  personal  Injury. 

The  appellant  requested  a  special  charge. 
Instructing  a  verdict  for  it,  which  was  re- 
fused and  assigned  as  error;  and  also  a 
charge  to  the  effect  that  If  the  Jury  should 
find  from  the  evidence  that  there  was  no 
law  in  New  Mexico,  authorizing  recovery  for 
mental  suffering  as  damages,  to  return  a  ver- 
dict for  the  appellant  These  charges  were 
refused  by  the  trial  court,  and  exception  re- 
served thereto  and  assigned  here  as  error. 

[1]  We  regard  the  testimony  as  uncontro- 
verted  and  as  establishing  that  the  law  in 
New  Mexico  at  the  time  of  tbe  sending  of 
tbe  message  was  as  alleged ;  and  that  being 
tile  place  of  the  contract,  under  the  authori- 
ses of  this  state,  the  court  should  have  in- 
structed the  Jury  as  requested.  Telegraph 
Co.  V.  Waller,  96  Tex.  689,  74  S.  W.  751,  97 
Am.  St  Rep.  936 ;  Telegraph  Co.  v.  Buchan- 
an, 35  Tex.  Civ.  App.  437,  80  S.  W.  661;  Tel- 
egraph Co.  V.  Cooper,  29  Tex.  Civ.  App.  601, 
68  S.  W.  427 ;  Ligon  v.  Telegraph  Co.,  46  Tex. 
Civ.  App.  408,  102  S.  W.  420;  Telegraph  Co. 
▼.  Garrett,  46  Tex.  Civ.  App.  430, 102  S.  W. 
460. 

[2]  In  the  original  opinion,  it  was  our  view 
that  the  action  was  for  negligence  in  falling 
to  deliver  the  telegram  in  Texas  and  that 
tbe  cause  at  action  was  really  ex  delicto; 
and  we  understood  that  our  Supreme  Court, 
In  Stuart  v.  Telegraph  Co.,  66  Tex.  680,  18 
S.  W.  351,  59  Am.  Rep.  623,  so  decided.  Be- 
ing a  tort,  conunitted  in  the  state  of  Texas, 
where  such  damages  could  be  recovered,  the 
law  of  the  place  of  the  wrong  or  tort  should 
control ;  but  the  authorities  above  cited-  ap- 
pear to  hold  to  the  contrary,  and  the  rule 
in  this  state,  as  wo  gather  from  the  deci- 
sions, is  that  the  place  of  the  contract  will 
control  the  maximum  amount  of  damages 
which  may  be  recovered.    We,  perhaps,  bad 


in  mind  tbe  rule  of  the  United  States  Su- 
preme Court,  that  In  order  to  maintain  an 
action  of  tort,  founded  upon  an  injury  to  the 
person,  or  to  property  and  not  upon  a  breach 
of  contract  the  act  which  is  the  cause  of 
the  injury,  and  the  foundation  of  the  action, 
will  be  governed  by  the  law  of  the  place  in 
which  it  was  done.  Huntington  v.  Attrill, 
146  U.  S.  657,  13  Sup.  Ct  224,  36  L.  Ed. 
1123,  Telegraph  Co.  v.  Brown.  234  U.  S.  542, 
34  Sup.  Ct  955,  68  L.  Ed.  1457.  However, 
whatever  the  rule  may  be  in  other  Jurisdic- 
tions, it  appears  to  be  established  in  this 
state,  as  above  pointed  out. 
.  [3]  The  case  also  presents  the  issue  wheth- 
er Interstate  messages,  under  the  amendment 
of  the  Interstate  Commerce  Act,  June  18, 
1910,  by  which  telegraph  companies  are  sub- 
ject to  the  provisions  of  that  act,  the  Con- 
gress has  taken  full  charge  of  the  subject? 
This  message,  under  the  act  was  interstate. 
The  question,  therefore,  is,  whether  Congress 
has  clearly  manifested  a  purpose  to  super- 
sede or  suspend  the  exercise  of  tbe  police 
powers  of  tbe  states  with  reference  to  this 
particular  subject  The  Courts  of  Civil  Ap- 
peals for  the  Sixth  and  Eighth  Districts  ap- 
parently have  answered  this  question  in  the 
negative.  Bailey  v.  Telegraph  Co.,  171  S.  W. 
889;  Telegraph  Co.  v.  Scboonmaker,  181  S. 
W.  263.  In  the  latter  case,  however,  mental 
anguish  does  not  appear  to  have  been  con- 
sidered. In  the  former  case,  Mr.  Justice 
Hodges  discusses  the  effect  of  the  act  and 
reached  the  conclusion,  as  we  understand 
the  opinion,  that  the  act  will  not  deprive  the 
state  rule  of  its  former  force,  even  on  inter- 
state messages.  He  reviews  at  some  length 
the  case  of  W.  U.  Telegraph  Co.  v.  Brown, 
234  U.  S.  642,  34  Sup.  Ct  055,  68  L.  Ed.  1457. 
Ab  we  gather  from  the  opinion,  Judge 
Hodges  reached  the  conclusion  that  it  was 
not  the  purpose  of  that  case  to  hold  that 
Congress  Intended  to  supersede  the  law  of 
tbe  states  on  failure  to  deliver  interstate 
messages. 

The  Supreme  Court  of  Arkansas,  in  tbe 
case  of  W.  U.  Telegraph  Co.  v.  Johnson,  115 
Ark.  664,  171  S.  W.  869,  held  that  action  for 
mental  anguish,  under  the  law  of  that  state, 
will  not  Ue  for  the  failure  to  deliver  an  in- 
terstate message.  W.  U.  Telegraph  Go.  v. 
Compton,  114  Ark.  103,  169  S.  W.  946 ;  W.  U. 
Telegraph  Co.  v.  Stewart  (Ark.)  179  S.  W. 
813.  That  court  Interprets  the  Brown  Case 
as  holding  that  tbe  Interstate  Commerce  Act 
will  control. 

In  Virginia  (W.  U.  Telegraph  Co.  v.  Bill- 
soly,  116  Va.  662,  82  S.  :&  91)  it  was  held 
in  BO  far  as  Interstate  business  was  concern- 
ed, the  act  in  question  placed  telegraph  com- 
panies under  the  direct  supervision  of  the 
Interstate  Commerce  Commission,  rendering 
Inapplicable  the  state  statutes  imposing  a 
penalty  for  failure  to  promptly  transmit 
messages.  There  are  some  distinctions  in 
the  cases  cited,  which  may  be  made  from  the 
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ease  rendered  by  Jndge  Hodge.  We  must 
confess  that  Judge  Hodge's  position  Is 
strongly  argued  and  fortified  by  reason  and 
authority,  but  It  appears  to  us  the  statement 
in  the  Brown  Case,  supra,  while  not  neces- 
sary to  that  decision.  Is  strongly  persuasive 
that  the  Supireme  Court  of  the  United  States 
holds  to  the  view  that  Congress  has  taken 
charge  of  the  matter  relating  to  interstate 
messages  and  with  reference  to  receiving  and 
sending  such  messages,  and  the  rule  in  that 
court  will  hence  determine  the  liability  of 
the  parties  under  the  well-recognized  rulings 
of  that  court,  under  the  common  law,  as  in- 
terpreted by  it;  and  If  that  is  the  holding  of 
the  Supreme  Court,  as  held  In  Arkansas,  a 
recovery  could  not  be  had  in  this  case  for 
mental  anguish. 

The  Judgment  heretofore  entered,  affirming 
that  of  the  court  below,  will  be  set  aside,  and 
the  opinion  rendered  thereon  withdrawn. 
Judgment  is  here  ordered  that  the  appel- 
lant's motion  for  rehearing  be  granted,  and 
the  Judgment  of  the  trial  court  be  reversed 
and  here  rendered  that  the  appellees  take 
nothing  by  their  suit.  The  Jury,  under  the 
issues  submitted,  found  $300  for  mental  an- 
guish, and  nothing  for  the  amount  paid  for 
the  transmission  of  the  message,  or  for  other 
special  damages  alleged,  and  the  judgment 
of  the*  court  being  for  the  sum  of  $300,  it  is 
the  Judgment  of  this  court  that  appellees 
take  nothing  by  reason  of  their  suit,  and 
that  appellant  recover  its  costs  in  the  court 
below,  as  well  as  the  costs  in  this  court 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

[4]  Appellees  Insist,  in  their  motion  for  re- 
hearing, that  there  is  no  evidence  that  the 
law  in  New  Mexico,  as  a  state,  does  not  al- 
low recovery  for  damages  on  account  of  men- 
tal anguish.  While  it  was  a  territory  it  was 
held  in  the  district,  of  which  it  was  then  a 
part,  that  under  the  common  law  a  recovery 
for  mental  anguish  alone  could  not  be  had. 
The  witness  for  appellant  testified  there  had 
never  been  a  statute  or  decision  of  New 
Mexico  authorizing  a  recovery  for  mental 
anguish.  The  common  law  was  in  force  in 
New  Mexico  as  a  territory  and  is  shown  to 
be  still  in  force  therein  as  a  state.  By  vir- 
tue of  the  Constitution,  under  the  section 
mentioned  in  the  opinion,  all  laws  in  force 
in  the  territory  remain  in  force  as  the  laws 
of  the  state  until  altered  or  repealed.  The 
evidence  shows  the  laws  with  reference  to 
this  subject  have  not  since  been  altered  or 
repealed.  This  court  practically  held  In  Tele- 
graph Co.  V.  White,  162  S.  W.  906,  that  un- 
der the  holding  in  the  Bnrris  Case  mental 
anguish  would  not  be  an  element  of  actual 
damage,  and  under  the  common  law  as  con- 
strued by  the  federal  courts  no  recovery 
could  be  had  therefor  in  New  Mexico.  This 
being  the  law  when  New  Mexico  became  a 


state  it  continued  In  force  under  the  state 
Constitution  until  altered  or  repealed.  Un- 
der the  evidence  It  is  nncontroverted  that 
this  law  has  never  since  statehood  hem  al- 
tered or  repealed. 

On  the  other  questions  raised,  that  Is, 
whether  the  case  will  fall  under  the  federal 
act  regulating  interstate  messages,  we  wish 
at  this  time  to  correct  the  statement  in  the 
original  opinion  that  the  Eighth  district,  in 
the  Sdioonmaker  Case,  181  S.  W.  263,  held 
that  messages  from  one  state  to  another 
would  not  be  controlled  by  the  federal  act 
The  court  in  that  case  appear  to  concede 
that  in  such  messages  that  court  would  be 
controlled  by  the  federal  law.  We  prefer 
at  this  time  to  base  our  opinion  upon  the 
grounds  first  stated  in  the  opinion  filed  and 
without  any  definite  holding  on  the  question 
as  to  interstate  messages.  The  Sixth  dis- 
trict has  again  passed  upon  the  Bailey  Case 
and  adheres  to  its  former  view,  holding,  as 
we  understand,  that  Congress  has  not,  by 
the  act  assumed  exclusive  control  of  Inter- 
state messages,  and  therefore  mental  an- 
guish may  be  recovered  for  breach  of  sach 
message  under  proper  conditions.  Telegraph 
Co.  V.  Bailey,  184  S.  W.  519,  In  which  case  it 
appears  that  an  application  for  writ  of  er- 
ror Is  yet  pending  in  our  Supreme  Court 

We  find  an  interesting  dlsciission  of  the 
question  in  the  case  of  Telegraph  Co.  v. 
Bank  of  Spencer,  166  Pat  1175,  by  the  Okla- 
homa Supreme  Court  With  these  refer- 
ences, we  prefer  to  leave  the  federal  question 
for  future  determlnBtion. 

For  reasons  first  stated,  we  overrule  the  ap- 
pellees' motion  for  rehearing. 


GALVESTON  ELECTRIC  CO.  v.  SWANK.* 
(No.  7207.) 

(Cioart  of  OivO  Appeals  of  Texas.     Oalvestcni. 

June  22,  1916.    Rehearing  Denied 

Oct  5.  1916.) 

1.  Steeet  Railroads  *=>73— "Fendkbs." 

Galveston  ordinance,  making  it  unlawful  to 
operate  cars  without  lifeguard  or  fender  on  the 
front  end,  merely  requires  an  effective  contriv- 
ance to  prevent  perBons  from  being  run  over, 
and  it  need  not  project  in  front  of  the  car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  153;  Dec.  Dig.  «=>78.] 

2.  Tbial   «=»252(9)— Ihstbuctionb— Apkjca- 
TiON  TO  Evidence. 

Evidence  held  not  to  warrant  charge  to  find 
for  the  injured  pedestrian  if  the  car  had  no 
fender,  since  it  tended  to  show  that  there  was  a 
fender,  and  such  charge  was  therefore  prejudi- 
cial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ceat. 
Dig.  S  603 ;   Dec.  Dig.  «=>252(9).] 

3.  Street  Raiiaoadb  €=s>10S(2) — Iitj^tbiss  to 

PEDESTBIAITB— DiBCOVEBEO  Pbbh.. 

A  street  railway  company. is  not  liable  if  the 
injured  pedestrian  has  negligently  placed  him- 
self in  danger,  if  the  peril  could  have  been  dis- 
covered by  the  exercise  of  ordinary  care,  but 
only  if,  after  actually  diaooverinc  it,  che  opera- 
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tives  failed  to  we  all  means  at  tbeir  comiaand  to 
prevent  injury  to  the  pedestrian. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Di«.  f  219;  Dec.  Dig.  <es»103(2).] 

Appeal  from  District  Court,  OalTeston 
Connty;  Clay  S.  Brlggs,  Judge. 

Action  by  Elizabeth  Swank  against  the 
Galveston  Ellectrlc  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Terry,  Cavln  &  MUla,  of  Galveston,  for 
appellant  Marsene  Johnson,  EHmo  Johnson, 
and  Roy  Johnson,  all  o£  Qalveston,  for  ap- 
pellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  appellant  to  recover 
damages  for  personal  injuries  to  appellee, 
alleged  to  have  been  caused  by  the  negligence 
of  appellant  and  its  employes.  The  petition 
alleges.  In  substance,  that  while  crossing  ap- 
pellant's street  car  track  at  a  public  street 
crossing  In  the  dty  of  Galveston,  appellee 
was  struck  and  Injured  by  one  of  appellant's 
cars,  which  was  being  operated  on  said  track 
by  employes  of  appellant.  The  grounds  of 
negligence  relied  upon  for  recovery  of  dam- 
ages was  the  running  of  the  car  at  a  danger- 
ous rate  of  speed,  the  failure  to  keep  a  prop- 
er lookout  to  discover  plaintiff  on  said  cross- 
ing, the  failure  to  use  proper  care  to  prevent 
the  injury  to  plaintiff  after  her  peril  was 
discovered,  "or  could  have  been  discovered 
by  said  operatives  by  the  use  of  due  care," 
and  the  failure  to  provide  a  life  guard  or 
fender  "on  the  front  end  of  the  car."  as 
required  by  an  ordinance  of  the  city  of  Gal- 
veston. The  defendant  denied  each  of  the 
allegations  of  negligence  charged  in  the  peti- 
tion, and  pleaded  that  plaintiff  was  guilty  of 
contributory  negligence  in  going  upon  de- 
fendant's track  without  looking  or  listening 
for  the  car,  and  such  negligence  of  plaintiff 
was  the  proximate  cause  of  her  Injury.  The 
trial  In  the  court  below  with  a  jury  resulted 
in  a  verdict  and  judgment  In  favor  of  plain- 
tiff for  the  sum  of  $2,000. 

The  first  assignment  of  error  complains  of 
a  paragraph  in  the  court's  charge  which  In- 
structs the  jury  to  return  a  verdict  for  the 
plaintiff  If  they  find  from  the  evidence  that 
the  car  which  struck  plaintiff  "was  not  at 
such  time  and  place  equipped  or  provided 
with  a  Ufe  guard  or  fender  on  the  front  end 
of  sacb  car,"  because  there  is  no  evidence 
showing,  or  tending  to  show,  that  the  car 
was  not  at  said  time  and  place  equipped  or 
provided  with  a  life  guard  on  its  front  end. 
The  ordinance  which  appellant  is  charged  to 
have  violated  is  as  follows: 

"That  it  shall  be  unlawful  for  any  person  to 
operate  a  street  car  within  the  limits  of  the 
city  of  Galvefrton  unless  such  car  shall  be  pro- 
vided with  a  life  guard  or  fender  on  the  froiit 
end  of  mch  car  and  for  each  violation  thereof , 
the  offender  shall  be  fined  the  sum  of  ten  dol- 1 
lata." 

188  8.W.-46  ' 


The  testimony  of  plaintiff's  witnesses  was 
to  the  effect  that  there  was  no  fender  upon 
the  front  end  of  the  car.  In  regard  to  what 
these  witnesses  considered  a  fender,  one  of 
them  said: 

"I  don't  know  what  a  fender  is;  I  suppose  it 
is  some  kind  of  protection  in  the  front  of  the  car 
to  protect  from  runnini;  over  people ;  it  is  like 
a  cowcatcher  of  a  locomotive,  something  on  that 
order.  I  did  not  go  around  to  examine  the 
front  end  of  that  car." 

The  other  stated: 

"A  fender  is  a  kind  of  a  basket  of  steel  attach- 
ed to  the  front  of  the  car.  There  are  a  great 
many  different  kinds  of  fenders.  I  never  paid 
any  particular  attention  to  the  latticework  ar- 
rangement, kind  of  slats,  that  come  down  in 
front  of  the  Galveston  Electric  Company  cars ; 
I  cannot  say  that  there  was  one  of  those  lattice- 
work fenders  on  that  car  or  that  there  was  not. 
I  did  not  make  any  examination  of  the  car. 
This  car  did  not  have  a  dip  net  or  scoop,  or  any- 
thing like  that  in  the  front  end  of  it." 

All  of  the  testimony  shows  that  there  was 
no  fender  on  the  car  of  the  kind  described 
by  plaintiff's  witnesses. 

George  Ritzier,  motorman  of  the  car,  tes- 
tified as  follows: 

"I  saw  the  lady  as  she  lay  nnder  the  car.  I 
did  not  get  off  the  car.  I  saw  her  after  the  con- 
ductor and  the  men  pulled  her  off  to  the  side. 
They  took  her  from  the  west  side  of  the  car, 
right  by  that  fender.  There  was  a  fender  on 
the  car.  The  fender  consists  of  latticework, 
like  latticework.  That  fender  works  with  a  trig- 
ger in  front  of  the  car.  When  it  runs  against 
anything,  that  trips  the  fender  underneath,  and 
that  puts  the  person  on  the  fender.  There  was 
one  of  those  on  this  car;  there  was  a  fender  on 
the  car. 

"This  instrument,  that  I  called  a  while  ago  a 
fender,  is  about  8  feet  from  the  wheels— from  the 
front  end  of  the  car.  There  is  nothing  on  the 
front  end  of  the  car  like  that  they  have  in  Hous- 
ton and  New  Orleans;  it  is  a  fender  underneath 
the  car,  8  feet  from  the  front,  niat  was  true 
as  to  my  car  that  day.  I  have  never  operated  a 
street  car  in  Honston,  and  I  have  never  observed 
the  operation  of  cars  in  other  cities.  I  have  nev- 
er been  to  Xll  Paso.  I  have  heard  of  their  taking 
one  of  those  fenders  and  picking  up  a  little  dog 
with  it, 

"It  is  not  a  fact  that  tiiat  old  lady  was  pulled 
right  out  from  underneath  the  running  board  by 
the  side  of  the  car;  she  was  on  the  front  end. 
Her  foot  was  nearly  touching  the  fender.  Her 
head  was  outside  and  her  feet  was  nearly  on 
the  fender.  Her  head  was  to  the  west,  and  her 
feet  was  on  the  inside  of  the  fender.  That  is 
true,  I  know  it.  She  wasn't  dragged  over  5  feet. 
I  think  she  was  barely  touched,  because  her  heel 
was  right  against  the  fender,  and  her  head  was 
out  in  the  street." 

"There  was  a  negro  school  over  there.  Her 
head  was  out  toward  the  Rosary  School,  and  her 
feet  up  against  the  fender." 

M.  B.  Osborn,  appellant's  master  mechanic, 
testified  as  follows: 

"There  is  a  fender  on  the  car.  In  the  first, 
right  under  the  front  end  of  the  car,  is  a  ^ate  or 
trigger  that  when  that  gate  is  struck  tiiat  it  trips 
the  pick-up  in  front  of  the  wheels,  about  8  feet 
from  tlie  front  end  of  the  car.  I  would  roughly 
state  that  the  fender  itself  is  aboat  24  or  30 
inches  ahead  of  the  wheels,  and  any  object  that 
comes  nnder  that  guard  will  be  picked  up  by  this 
fender  automatically;  it  takes  about  14  pounds 
pressure  to  trip  that  gate,  and  that  trips  your 
pick-up.  My  inspection  of  the  car  was  made 
early  the  next  momiag  after  the  accident  at 
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Bight  I  found  the  fender  there  at  that  time  In 
good  working  order,  and  tested  it  with  a  pair  of 
scales  to  be  sure.  I  could  not  say  bow  many  dif- 
ferent kinds  of  fenders  there  are  in  use  in  street 
cars  generally  throughout  the  country,  but  there 
must  be  a  dozen  or  15  different  kinds.  There 
are  some  types  of  fenders  that  extend  out  in 
front,  and  tbere  are  some  that  go  underneath, 
and  I  have  only  found  one  that  will  do  anything 
like  it  is  claimed  to  do;  that  is  the  H.  B.  life- 
guard, which  is  our  standard,  the  only  one  we 
use.  There  is  objection  from  the  standpoint  of  a 
street  car  to  a  fender  that  extends  out  in  front 
of  the  car;  one  thing  is,  in  turning  curves  it 
overhangs,  and  it  is  liable  to  strike  something 
clear  of  the  track,  and  also  possibly  cause  acci- 
dents that  if  it  didn't  project  you  may  not  have 
that  trouble.  The  general  purpose  of  a  fender  is 
to  keep  from  running  over  anybody  that  is 
(truck  by  the  car.  Ol  course,  the  main  part  is  to 
keep  the  wheels  from  running  over  them  and 
cutting  the  body  in  two.  I  have  been  in  New 
Orleans,  but  I  could  not  say  about  thousands  of 
street  cars  there  passing  up  and  down  Canal 
street,  I  could  not  say  that  all  of  them  have 
fenders  sticking  out  in  front  that  scrape  along 
the  track  and  picks  you  up  and  throws  you  in 
a  basket;  I  have  not  seen  it  happen.  I  have 
seen  the  fenders,  but  not  particularly  in  New  Or- 
leans. We  had  a  fender  of  this  kind  on  car  No. 
159,  right  under  the  front  end  of  the  car,  and 
there  is  a  pick-up  on  the  front  end  of  the  car. 
There  is  no  fender  on  the  fiont  end  of  the  car." 

"Q.  Now,  take  this  old  lady,  if  she  crumpled 
up  she  would  go  8  feet  under  the  car  before 
she  would  get  to  the  wheels  and  the  fender?  A. 
She  would  probably  be  8  feet  from  the  front  of 
the  car  before  she  would  be  picked  up." 

"I  could  not  say  if  a  fender  in  front  would 
pick  her  up  and  throw  her  in  a  basket;  I  have 
not  had  any  experience.  I  was  out  there;  I  did 
not  see  the  old  lady.  I  do  not  know  that  the 
state  law  compels  us  to  put  a  fender  on  the  front 
end  of  the  car.  We  have  the  same  type  of  fender 
here  that  they  have  in  Houston.  I  have  been  in 
Houston  lately.  I  do  not  think  they  were  in 
existence  at  the  time  ttiis  old  lady  was  hurt  last 
year.  The  front  end  of  the  car  No.  150  is  level 
with  the  car,  extends  out ;  there  is  no  platform 
along  there  obfore  you  get  to  the  trucks ;  there 
is  an  extension  and  a  floor.  It  is  about  26  inch- 
es from  the  top  of  the  rail  to  the  bottom  of  the 
platform.  I  am  not  about  40  inches  thick  like 
you  (Mr.  Marsene  Johnson).  I  am  about  14 
inches  thick.  If  the  front  end  of  that  car  were 
to  hit  you  or  me,  it  would  not  roll  us  up  like  a 
ball ;  there  is  room  enough  for  a  body  to  go  un- 
der clear.  I  would  imagine  it  pretty  close  to 
death.  Big  men  like  you  and  me  would  have 
more  show  than  a  rabbit;  it  would  be  a  matter 
nearly  impossible  to  kill  a  man.  I  don't  think 
we  have  killed  a  person  since  these  fenders  were 
installed,  and  they  were  completed  in  the  spring 
of  1912.  I  don't  think  we  killed  a  person  in  Gal- 
veston since  then  by  running  over  them.  We 
have  hit  a  good  many  people  and  picked  them  up 
in  every  case.  The  fender  they  have  on  the 
Galveston  Electric  Company  cars  is  the  only  one 
that  I  have  had  experience  with.  From  a  me- 
chanical standpoint  that  is  nearer  perfection 
than  any  other  fender  that  I  ever  investigated 
and  tried.  It  is  very  nearly  impossible  for  a 
body  to  pass  under  this  car  with  the  fender 
down.  The  fender  goes  down,  works  automat- 
ically by  a  gate  that  goes  down  when  it  is  struck. 
That  gate  is  right  near  the  front  end  of  the  car. 
There  is  no  fender  which  will  prevent  a  person 
being  struck  by  a  car.  The  thing  that  a  fender 
is  supposed  to  prevent  is  to  keep  a  body  that  is 
struck  by  the  car  from  being  run  over  by  the 
wheels  and  cut  to  pieces." 

[1,  2]  We  think  upon  this  state  of  the  evi- 
dence the  trial  court  erred  in  giving  this 
charge.    According  to  the  testimony  a  "fen- 


der" and  a  "life  gturd"  are  synonymoua 
terms,  and  the  undisputed  evidence  shows 
that  tbere  was  a  fender,  or  life  guard,  on  the 
front  end  of  the  car,  which  the  only  witness 
who  testified  aa  to  the  merits  of  different 
kinds  of  fenders  stated  was  the  best  that 
could  be  used.  The  charge  must  have  been 
given  upon  the  theory  that  it  was  for  the 
Jury  to  say  whether  the  fender  which  was 
shown  to  have  been  on  the  car  was  the  kind 
of  fender  contemplated  by  the  ordinance  be- 
fore set  out,  and  the  Jury  must  hare  so  un- 
derstood it.  The  ordinance  does  not  describe 
the  kind  of  fender  or  life  guard  which  ap- 
pellant was  required  to  place  upon  its  cars. 
The  requirement  that  It  must  be  on  the  front 
end  of  the  car  cannot  be  construed  to  mean 
that  It  must  project  in  front  of  the  car.  It 
is  apparent,  as  stated  by  the  witness  Osbom, 
that  the  primary  purpose  of  a  fender,  or 
life  guard,  is  to  prevent  a  person,  when  struck 
by  a  car,  from  getting  \mder  the  car  wheels, 
and  a  fender  or  life  guard  which  is  placed  in 
front  of  the  front  wheels  of  the  car  Is  on  the 
front  end  of  the  car,  and  one  so  placed, 
which  is  of  approved  type  and  effectively  ac- 
complishes the  purpose  for  which  it  la  in- 
tended, must  be  regarded  as  fulfilling  the  re- 
quirements of  the  ordinance.  We  think  no 
other  reasonable  construction  can  be  placed 
upon  the  ordinance. 

The  testimony  upon  the  other  Issues  of 
negligence  submitted  to  the  Jury  was  sharply 
conflicting,  and  therefore  the  error  of  court 
in  giving  the  charge  complained  of  was  high- 
ly prejudicial  to  appellant,  and  was  reason- 
ably calculated  to  cause,  and  probably  did 
cause,  the  rendition  of  an  improper  Judg- 
ment. 

[3]  The  court  further  erred  in  the  charge 
submitting  the  issue  of  discovered  peril,  in 
that  the  Jury  was  instructed  that  they  might 
find  for  the  plaintiff  upon  this  issue  if  they 
believed  from — 

"the  evidence  that  the  motorman  of  said  street 
car  discovered  the  peril,  or  in  the  exercise  of  or- 
dinary care  could  have  discovered  the  peril  of  the 
plaintiff,  in  time  to  have  stopped  said  car  and 
avoided  such  collision,  and  that  said  motorman 
so  failed  to  stop  said  car,  and  if  you  believe  from 
the  evidence  that  such  failure,  if  any,  eonstitntes 
negligence  on  the  part  of  the  defendant." 

It  is  the  settled  rule  of  decisions  in  this 
state  that  ttie  duty  which  devolves  upon  the 
operatives  of  cars  or  other  vehicles  by  which 
others  may  be  injured,  to  use  all  the  means 
at  their  command  to  prevent  injury  to  one 
who  has  negligently  placed  himself  in  the 
way  of  the  car  or  vehicle,  is  not  called  into 
exercise  until  such  person's  peril  Is  actually 
discovered.  In  the  case  of  Railway  Co.  v. 
Breadow,  90  Tex.  26,  36  S.  W.  410,  the  prin- 
ciple upon  which  the  doctrine  of  discovered 
peril  rests,  and  the  rule  for  the  application 
of  the  doctrine,  are  thus  stated : 

"This  new  duty  and  liability  for  its  breach  is 
iinposed,  upon  principles  of  humanity  and  public 
policy,  to  prevent  what  would  otherwise  be,  aa 
far  as  civil  liability  is  concerned,  the  licensed 
destruction  of  persons  negligently  exposing  then^ 
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■elTes  to  peril.  The  same  prtnelple  of  law  which, 
on  grounds  of  public  policy,  will  not  permit  a 
person  to  recover  when  his  own  negligence  has 
proximately  contributed  to  the  injury,  will  not 
permit  the  party  who  has  inflicted  the  injury  in 
violation  of  such  new  duty  to  defend  upon  the 
ground  of  such  negligence.  The  principle,  how- 
ever, has  no  application  in  the  absence  of  actual 
knowledge,  on  the  part  of  the  person  inflicting 
the  injury,  of  the  peril  of  the  party  injured,  in 
time  to  avoid  the  injury  by  the  use  of  the  means 
and  agencies  then  at  hand.  If  he  had  no  such 
knowledge,  the  new  duty  was  not  imposed, 
though  it  be  clear  that  by  the  exercise  of  reason- 
able care  he  might  have  acquired  same." 

The  case  of  San  Antonio  Traction  Go.  r. 
Kelleherr  48  Tex.  Civ.  App.  421, 107  8.  W.  66, 
clearly  and  forcibly  restates  the  rale,  and 
dtes  a  number  of  the  authorities  by  which 
It  has  been  ^proved  and  followed. 

If  any  error  is  pointed  out  by  the  other 
assignments  of  error  presented  In  appellant's 
brief  it  is  not  such  as  Is  likely  to  occur  up- 
on another  trial,  and  therefore  said  assign- 
ments need  not  be  discussed. 

For  the  errors  In  the  charge  before  pointed 
out  the  judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded. 

Beversed  and  remanded. 


HUME  V.  CARPENTER  et  aL     (No.  5648.)* 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
April  27,  1916.  On  Appellant's  Motion  for 
Rehearing,  June  14,  1916.  Rehearing  Denied 
Oct  U,  1916.) 

1.  ESTOPFKL  ^ssSZ— Elemxnts— In  Oknbbai.. 

The  essential  elements  of  an  estoppel  are  a 
false  representation  or  concealment  of  a  mate- 
rial fact,  made  with  the  knowledge  of  the  fact 
to  one  ignorant  of  the  truth  of  the  matter  with 
intent  that  he  should  act  upon  it  and  which  in- 
duces him  to  act  upon  it 

[Ed.    Note.— For    other   cases,    see   Estoppel, 
Cent  Dig.  !§  121-125,  127;    Dec.  Dig.  <8=952.] 

2.  Estoppel  <S=>9S(2)  —  Elements  —  Knowl- 
edge OF  Fact. 

A  statement  by  one  who  bad  been  the  secre- 
tary and  treasurer  of  an  investment  corporation, 
made  to  the  assistant  county  attorney  prior  to 
the  institution  of  tax  proceedings  against  lots 
of  unknown  owners,  to  the  effect  that  the  com- 
pany was  dissolved,  and  that  the  ownership  of 
the  lota  was  unknown  to  turn,  made  when  he 
bad  been  away  from  the  city  where  it  had  its 
proper  office  for  some  time  and  was  not  familiar 
with  the  company's  business,  would  not  estop 
a  purchaser  from  the  company  subsequent  to 
such  proceeding  from  claiming  that  the  record 
title  was  then  in  the  company. 

[Ed.    Note.— For    other   cases,    see    Estoppel, 
Cent  Dig.  $  290;  Dec.  Dig.  <S=>98(2).] 

3.  Estoppel  i&=955— Elements— Eeliancb  on 
Repbesentations. 

Such  statement  constituted  no  estoppel 
against  such  claim  by  the  purchaser,  where  it 
appeared  that  the  county  attorney  knew  that 
the  record  title  was  then  in  the  company,  and 
where  the  records  failed  to  show  that  it  had  ever 
conveyed  the  title,  where  the  county  attorney  did 
not  wholly  rely  or  act  on  such  statement  but 
acted  parUy  on  information  otherwise  acquired, 
and  since  the  statement  was  not  made  to  induce 
his  action  in  making  a  purchase  for  himself  or 
others,  but  was  made  to  him  merely  in  the  line 
of  his  duty  as  a  connty  officer  in  ascertaining  i 


against  "whom  suit  might  be  brought,  to  collect 
the  unpaid  taxes  on  the  property. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  f$  136-141;  Dec  Dig.  «=»55.] 

4.  CoBPOXATioNS  «=>425(5)— Act  of  Ovfickb— 
Estoppel. 

The  secretary  of  an  investment  corporation 
who  had  attested  its  deeds  to  purchasers,  but 
who  had  never  undertaken  to  convey  its  proper- 
ty without  the  consent  of  its  directors,  and  who 
had  no  express  authority  to  state  to  the  county 
attorney  that  the  company  had  been  dissolved 
and  that  he  did  not  know  who  held  the  record 
title  to  certain  lots  formerly  owned  by  it,  which 
statement  was  not  made  while  acting  in  behalf 
of  the  company,  had  no  such  authority  to  make 
the  statement  as  would  estop  subsequent  pur- 
chaser from  the  company  from  claiming  that  the 
record  title  was  in  it,  when  they  were  sold  in 
a  tax  proceeding  against  unknown  owners. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  1700;   Dec.  Dig.  <S=9425(5).] 

5.  Taxation  <8=642  —  Sale  of  Taxes  —  Iw- 
QuiBT  AS  to  Owneb— Statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  7696,  providing  that  whenever  the  name  of 
the  owner  of  lots  returned  delinquent  for  taxes 
is  unknown,  upon  affidavit  setting  out  that  fact 
to  the  state's  attorney  and  after  inquiry  cannot 
be  ascertained,  such  parties  may  be  cited  ^nd 
made  parties  defendant  by  notice  in  the  name  of 
the  state  or  county,  the  county  attorney's  fail- 
ure to  exercise  such  diligence  aa  would  have  as- 
certained the  true  owner,  rendered  the  tax  pro- 
ceeding and  sale  thereunder  void;  and  the  fact 
that  the  petition  therein  was  duly  attested  by 
the  attorney  would  not  be  conclusive  evidence 
of  the  fact  that  (he  owner  was  unknown;  and 
in  a  suit  to  trespass  to  try  title  thereto  a  subse- 
quent purchaser  from  the  party  having  the  rec- 
ord title  at  the  time  of  such  proceeding  might 
show  by  competent  evidence  that  the  attorney 
in  the  exercise  of  reasonable  diligence  could 
have  ascertained  the  ownership  of  the  land  be- 
fore the  institution  of  the  proceeding,  and  if  he 
does  so,  the  judgment  therein  and  the  sheriCTs 
deed  baJsed  thereon  is  void  and  conveys  no  title. 
[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §{  1305-1307;   Dec.  Dig.  <&=>642.] 

6.  Taxation  <S=»811— Sale  fob  Taxes— Ques- 
tion   FOB  JUBY— INQUIBY  AS   TO   OWNEE. 

In  trespass  to  try  title  to  land  sold  in  tax 
proceeding  against  unknown  owners,  whether 
the  county  attorney  had  exercised  such  diligence 
as  would  have  ascertained  the  ownership  l^ore 
the  proceeding,  held  a  question  for  the  jury. 

(Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1609,  1610;   Dec.  Dig.  ®=>S11.] 

On  Appellant's  Motion  for  Rehearing. 

7.  Appeal  and  Ebbob  «=>263fl)  —  Instbuo- 
TioNs— Acquiescence— Statuti. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  2061,  providing  that  the  ruling  of  the  court 
in  giving  or  refusing  instructions  shall  be  re- 
garded as  approved,  unless  excepted  to,  applies 
to  appellees  as  well  as  to  appellants. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1516;  Dec.  Dig.  ®=» 
263(1).] 

8.  Appeal  and  Ebsob  ®=>747(2)— Cboss-As- 

SIONMENTS  OF  EbROB— RtTLE  OP  COUBT. 

Under  Vernon's  Sayles'  Ann,  Civ.  St  1914, 
art  1639,  requiring  decision  of  all  issues  pre- 
sented by  proper  assignments  of  error,  and  in 
view  of  rule  101  for  district  and  county  courts 
(159  S.  W.  xi),  relating  to  assignments  of  error, 
appellees,  even  if  they  had  properly  excepted  to 
the  court's  charge   and   its  refusal   to  charge. 
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could  not  complain  thereof  where  they  failed  to 
file  any  cross-assignments  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  8053;  Dec.  XOg-  «=9747(2).] 

Key,  O.  J.,  dissenting  in  part. 

Appeal  from  District  Court,  McLennan 
Conuty ;   J.  Walter  Cocke,  Special  Jridge. 

Trespass  to  try  title  by  the  Central  Texas 
Improvement  Company  and  W.  B.  Carrlng- 
ton  against  R.  B.  Carpenter  and  others,  in 
which  S.  L.  Hume  filed  a  plea  of  Intervention, 
setting  up  the  ordinary  allegations  in  tres- 
pass to  try  title.  Dismissed  as  to  plaintiffs 
Central  Texas  Improvement  Company  and 
W.  B.  Carrlngton,  and  Judgment  for  defend- 
ants, and  the  intervener  Hume  appeals.  Re- 
versed, and  Judgment  rendered  for  Inter- 
vener. 

H.  N.  Atkinson,  of  Houston,  W.  L.  Eason 
and  W.  B.  Carrlngton,  both  of  Waco,  for  ap- 
pellant Pat  M.  Neff,  Edgar  E.  Witt,  Wm. 
R.  Saunders,  and  Chas.  B.  Braun,  all  of 
Waco,  for  appellees. 

Statement  of  the  Case. 

RICE,  J.  In  1890  the  Provident  Invest- 
ment Company,  a  private  corporation,  was 
chartered  and  organized  for  the  purpose  of 
buying,  improving,  and  selling  real  estate, 
with  its  principal  office  In  the  city  of  Waco ; 
Its  directors  and  officers  being  prominent 
business  men  of  said. city,  Sam  Sanger  being 
president  and  H.  N.  Atkinson  secretary  and 
treasurer  during  the  time  of  the  transactions 
herein  involved.  Soon  thereafter  the  compa- 
ny purchased  several  tracts  of  land  adjacent 
to  the  city  of  Waco,  which  It  plotted  Into 
blocks,  lots,  streets,  and  alleys  as  an  addi- 
tion to  the  dty  of  Waco,  known  as  Provident 
Heights  addition,  and  made  numerous  sales 
thereof,  the  deeds  being  executed  by  Sanger 
as  president  and  attested  by  Atkinson  as  sec- 
retary, which  were  duly  recorded  in  the  Deed 
Records  of  McLennan  county.  The  unsold 
portion  of  this  property  seems  to  have  been 
rendered  for  taxes  up  to  1901  in  the  name  of 
the  company,  but  after  that  time  was  ren- 
dered as  "unknown"  for  the  years  1902,  1903, 
and  1904,  inclusive,  and  for  which  years  the 
taxes  were  unpaid,  and  the  property  was 
placed  on  the  delinquent  roll. 

During  the  year  1905  suit  was  Instituted 
to  the  name  of  the  state  by  the  county  attor- 
ney of  McLennan  county  against  the  un- 
known owners  of  block  41  of  said  addition,  to 
enforce  the  collection  of  the  taxes  due  there- 
on for  the  years  1900,  1902,  and  1903,  and 
Judgment  was  thereafter  rendered  agatost 
the  unknown  owners,  and  the  property  sold 
and  purchased  by  W.  R.  Denton,  for  a  nomi- 
nal consideration,  who  thereafter  conveyed 
the  same  to  his  codefendants  Cannaday  and 
Carpenter.  The  Provident  Investment  Com- 
pany, at  time  of  such  tax  proceedings  against 
the  unknown  owners,  and  at  the  time  of  the 
execution  of  the  deed  to  Carpenter  and  Can- 
naday, was  the  record  owner  of  the  lots  in 


controversy  from  the  aorereignty  of  tbe  soil 
Subsequent  to  such  sale,  and  before  this 
suit  was  brought,  the  Central  Texas  In- 
provement  Company  and  W.  B.  Carrington 
purchased  from  the  Provident  Investment 
Company  the  unsold  portion  Of  said  addi- 
tion, todudlng  lots  1,  2,  6,  6,  7.  8.  and  9  in 
blo(^  No.  41  thereof,  and  tbejr  tbereaftet 
conveyed  same  to  S.  L,  Hume;  and  this  soit 
was  brought  on  the  22d  of  December,  1913, 
In  the  ordinary  form  of  trespass  to  try  title, 
by  the  Central  Texas  Improvement  Company, 
a  corporation,  and  W.  B.  Carrlngton,  against 
defendants  R  B.  Carpenter,  W.  R.  Denton 
and  wife,  Mattle  D.  Denton,  and  H.  K  Can- 
naday, to  recover  title  and  possession  of  tlie 
lots  above  named. 

On  the  2d  of  May,  1914,  S.  L.  Hume,  ap- 
pellant hereto,  filed  bis  plea  of  toterventloo, 
complaining  of  the  defendants  heretobefore 
mentioned,  setting  up  the  ordtoary  allega- 
tions to  trespass  to  try  title  to  said  lots. 

Appellees,  defendants  below.  In  their  sec- 
ond amended  original  answer  denied  the  al- 
legations of  platotiff's  pleadtog,  and  toter- 
posed  plea  of  not  guilty,  as  well  as  the  three 
and  five  year  statutes  of  limitation,  and  also 
Improvements  to  good  faith;  and  the  C&t- 
tral  Texas  Improvement  Company  and  W. 
B.  Carrlngton  and  totervener  Hume  filed 
their  second  supplemental  petition,  wheidn. 
among  other  thtogs,  they  denied  each  and  all 
of  the  allegations  of  said  defendants'  second 
amended  original  answer,  and  prayed  as  in 
their  origtoal  pleadtogs  for  title  and  posses- 
sion of  the  property,  except  that  appellant 
admitted  the  improvements  alleged. 

During  the  progress  of  the  trial  at  the 
conclusion  of  the  evidence  and  before  tiie 
charge  was  read  to  the  Jury,  the  Central 
Texas  Improvement  Company  and  W.  B. 
Carrington,  on  their  own  motion,  were  dis- 
missed from  the  case  wlthont  prejudice, 
after  which  the  trial  proceeded  to  the  name 
of  the  Intervener  alone.  The  court,  after  In- 
structing the  Jury  that  the  evidence  showed 
that  the  Intervener  had  the  record  tlUe  to 
the  lots  in  controversy,  submitted  the  case 
on  the  Issues  of  estoppel  and  Improvements 
in  good  faith  only,  these  phases  betog  sub- 
mitted on  special  Issues;  and  the  Jury  In 
response  to  both  found  to  favor  of  appellees, 
and  Judgment  was  entered  to  accordance 
therewith,  from  which  appellant  baa  prose- 
cuted this  ai^eaL 

The  ground  of  estoppel  relied  on  was  bas- 
ed on  certain  alleged  statements  by  Atkin- 
son to  Street,  the  assistant  county  attorney 
of  McLennan  county,  made  prior  to  the  insti- 
tution of  the  tax  proceedtogs,  to  the  effect 
that  the  Provident  Investment  Company  was 
dissolved,  and  that  the  ownership  of  the  lots 
to  question  was  unknown  to  bim.  It  appears 
from  the  testimony  of  Mr.  Street  that  be- 
fore he  filed  the  tax  proceedings  against  the 
unknown  owners  of  the  property  above  re- 
ferred to,  that  he  had  understood  that  the 
Provident  Investment  Company  had  been  dls- 
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Bolyed,  and  that  Ck>L  Atkinson,  Its  f  Miner  sec- 
retary and  treasurer,  bad  moved  to  Houston, 
and  that  he  knew  more  about  the  history  of 
the  property  than  any  one  else ;  and  for  the 
purpose  of  obtaining  Information  be  wrote 
blm  In  regard  to  same,  but  received  no  reply. 
Soon  thereafter  he  met  Col.  Atkinson  on  the 
street  In  Waco,  and  asked  him  If  he  had 
received  his  letter,  to  which  Atkinson  re- 
plied, "Yes,  but  on  account  of  press  of  busi- 
ness I  have  not  answered  It"  He  told  At- 
kinson that  he  was  anxious  to  find  out  who 
owned  the  lots,  as  he  wanted  to  collect  the 
delinquent  taxes.  He  then  asked  him  wheth- 
er the  company  had  dissolved,  and  who  were 
the  owners  of  the  lots  in  controversy,  and 
where  were  Its  records.  Atkinson  stated  that 
tbe  company  had  dissolved,  having  previous- 
ly distributed  its  property  among  the  stock- 
holders; that  he  did  not  know  who  now 
owned  the  lots  In  controversy,  and  that  the 
sto(^  book  was  lost;  that  be  did  not  know 
much  about  it,  and  particularly  as  to  the  lots 
Inquired  about  On  cross-examination  Mr. 
Street  admitted  in  this  connection  »that  At- 
kinson stated  that  he  had  been  absent  from 
Waco  for  a  considerable  period  of  time,  dur- 
ing which  he  had  given  no  attention  to  the 
hnsiness  of  the  company,  and  that  he  did  not 
know  who  owned  the  lots. 

It  was  shown  that  Mr.  Denton,  before  par< 
chasing  the  property  in  controversy,  bad  a 
talk  with  Street  about  the  title,  who  told 
him  what  Atkinson  had  said  In  reference 
thereto ;  but  Denton  stated  that  In  purchas- 
ing tbe  property  he  relied  on  his  own  knowl- 
edge, as  well  as  upon  what  Street  told  him. 
Mr.  Street  admitted  that  the  conversation 
with  Atkinson  was  a  hurried  one  on  the 
street,  and  at  the  time  of  such  conversation 
he  knew  that  the  deed  records  showed  the 
title  to  the  property  in  controversy  to  be  in 
the  Provident  Investment  Company,  having 
examined  the  records  for  the  purpose  of  as- 
certaining who  owned  the  lots.  He  further 
admitted  that  he  had  testified  in  tbe  Harvey 
Case  that  he  might  have  gotten  the  impres- 
sion that  tbe  property  had  been  distributed 
among  the  stockholders  from  other  sources — 
may  have  been  quick  to  conclude  this  on  ac- 
count of  such  Information. 

It  further  ai^ears  that  Street,  before 
bringing  suit,  had  also  talked  with  Mr.  Bar- 
cus,  who  was  formerly  assistant  county  at- 
torney, about  the  ownership  of  these  lots, 
who  detailed  a  conversation  had  by  him 
(Barcus)  with  Col.  Atkinson  In  reference 
thereto,  the  effect  of  which  was  to  show  that 
Atkinson  bad  stated  to  Barcus  that  be  did 
not  know  who  owned  tbe  lots  in  controversy. 

This  seems  to  have  been  about  the  extent 
at  the  Inquiry  made  as  to  the  ownership  of 
the  lots  prior  to  the  institution  of  the  tax 
proceedings  against  the  unknown  owners  by 
Mr.  Street,  acting  as  assistant  county  at- 
torney; and,  notwithstanding  tbe  fact  that 
tbe  Provident  Investment  Company  was  a 
Waco  concern,  whose  officers  and  directors 


were  all  prominent  business  va&a  of  said 
city,  no  further  effort,  than  as  above  ont> 
lined,  is  shown  on  the  part  of  Mr.  Street  to 
ascertain  tbe  ownership  of  said  lots  before 
instltnting  the  tax  suit 

It  appears  that  Carpenter,  before  pur- 
chasing the  property  conveyed  to  him,  had  an 
abstract  of  the  title  made,  which  disclosed 
the  fact  of  these  tax  proceedings  against  the 
unknown  owners,  and  that  his  attorneys  ad- 
vised him  that  he  was  only  obtaining  a  tax 
title  to  the  property;  that  while  he  might 
never  be  bothered,  that  he  was  taking  a 
chance  at  it,  and  suggested  to  him  that  he 
call  upon  Mr.  Sanger,  who  was  still  acting 
as  president  of  the  company.  It  seems  that 
be  called  to  see  Mr.  Sanger  In  accordance 
with  such  suggestion,  and  he  stated  that  Sang- 
er told  him,  in  substance,  that  the  company 
was  dissolved  and  was  satisfied  that  no  one 
would  interfere  with  blm  in  the  purchase; 
that  BO  far  as  he  (Sanger)  was  concerned,  be 
would  not,  and  expressed  the  belief  that  he 
would  be  safe  In  making  the  purchase,  after 
which  be  purchased  the  property  from  Den- 
ton; but  this  conversation  occurred  long 
subsequent  to  the  tax  proceeding  and  sale 
thereunder. 

QpinioD. 

The  chief  contention  on  the  part  of  appel- 
lant is  that  the  court  erred  in  submitting  the 
case  to  tbe  jury  on  the  charge  of  estoppel. 
Insisting:  (1)  That  the  statements  of  Col. 
Atkinson,  the  secretary  and  treasurer  of  the 
company,  were  not  sufficient  upon  which  to 
base  such  charge;  and  (2)  if  It  be  conceded 
that  they  were,  then  it  does  not  appear  there- 
from that  Atkinson  had  any  authority  from 
tbe  company,  either  express  or  implied,  to 
make  any  statement  that  would  estop  appel- 
lant, citing  in  support  of  such  contention  By- 
num  V.  Preston,  69  Tex.  287,  6  S.  W.  428,  6 
Am.  St  Rep.  49;  Downes  v.  Self,  28  Tex. 
Civ.  App.  35C,  67  S.  W.  897,  writ  of  error  re- 
fused 95  Tex.  677;  Page  v.  Arnim,  29  Tex. 
54 ;  Burleson  v.  Burleson,  28  Tex.  383 ;  Gaff- 
ney  v.  Clark,  115  8.  W.  330;  McLaren  v. 
Jones,  89  Tex.  131,  33  S.  W.  849;  Mayer  v. 
Ramsey,  46  Tex.  371;  Near  v.  Green,  113 
Iowa,  647,  85  N.  W.  799;  Hilburn  v.  Harris, 
29  S.  W.  923;  Wortham  v.  Thompson,  81  Tex. 
348, 16  S.  W.  1059.  See,  also,  Bigelow  on  Es- 
toppel, 484. 

[1]  In  the  case  first  cited  it  is  stated  that 
the  essential  elements  of  an  estoppel  are: 
(1)  There  must  have  been  a  false  representa- 
tion or  concealment  of  a  material  fact;  (2) 
the  representation  must  have  been  made  with 
the  knowledge  of  the  facts;  (3)  the  party 
to  whom  it  was  made  must  have  been  igno- 
rant of  the  truth  of  the  matter;  (4)  It  must 
have  been  made  with  Intention  that  the  other 
party  should  act  upon  it;  and  (5)  the  other 
party  must  have  been  Induced  to  act  upon 
It.  So  that  if  any  of  the  essential  elements 
of  estoppel,  as  above  outlined,  are  wanting. 
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lAen  It  ■was  Improper  for  the  court  to  Bab- 
mlt  this  Issae  to  the  Jury. 
'  [2-4]  Taking  the  evidence  of  At3dnaon  most 
strongly  against  appellant,  we  think  It  falls 
to  meet  the  requirements  of  the  law  In  or- 
der to  establish  an  estoppel.  In  the  first 
place  the  representations  must  have  been 
made  with  a  knowledge  of  the  facts.  It  ap- 
pears from  the  testimony  of  Col.  Atkinson 
that  he  had  been  away  from  Waco  for  some 
time,  and  was  not  familiar  with  tiie  business 
of  the  company,  and  did  not  know  to  whom 
the  lots  belonged;  nor  does  It  appear  that 
Mr.  Street,  who  was  acting  In  behalf  of  the 
state,  was  wholly  Ignorant  of  the  truth  of 
the  matter,  since  it  appears  that  be  knew  the 
record  title  at  the  time  he  made  the  inquiry 
of  Atkinson  was  in  the  Provident  Invest- 
ment Company,  and  the  records  failed  to 
show  that  the  company  had  ever  conveyed 
the  property.  To  constitute  an  estoppel  It 
seems,  according  to  the  fifth  sabdlvlslon 
above  outlined,  that  Street  must  have  relied 
and  been  induced  to  act  upon  such  state- 
ments; while  It  is  shown  from  the  evidence 
that  he  did  not  wholly  rely  thereon,  but  act- 
ed partly  on  information  otherwise  acquired. 
Besides  this,  we  think  there  is  nothing  in  the 
evidence  showing  any  authority  on  the  part 
of  Atkinson  to  make  any  statements  that 
would  estop  the  Provident  Investment  Com- 
pany. The  various  deeds  of  the  purchasers 
of  this  property  offered  in  evidence,  and 
which  were  of  record  at  the  time  the  tax  pro- 
ceedings were  instituted,  were  executed  by 
Sanger  as  president  and  attested  by  Atkin- 
son as  secretary  of  the  company.  The  evi- 
dence shows  that  Atkinson  had  never  under- 
taken at  any  time  to  convey  the  property 
without  the  consent  of  the  directors.'  No 
express  authority  to  make  such  statements 
appears  in  the  record;  nor  is  it  shown  that 
such  statements  were  made  while  acting  in 
behalf  of  the  company.  See  volume  2,  Her- 
man on  Estoppel  and  Res  Adjudicata,  bot- 
tom of  page  1300.  Nor  do  we  think  that  any 
such  authority  can  be  implied  from  its  course 
of  dealing.  It  may  be  doubtful  under  the 
facts  in  evidence  if  anything  less  than  a 
resolution  of  the  board  of  directors  would 
have  authorized  the  disposition  of  this  prop- 
erty on  the  part  of  Atkinson.  Certainly,  a 
street  corner  conversation  ought  not  to  be 
held  to  have  such  effect.  Apart  from  this, 
however,  we  do  not  think  the  law  of  estoppel 
is  applicable  to  or  arises  out  of  the  facts 
of  this  case,  and  should  not  have  been  given 
in  charge  to  the  jury.  The  statements  elicit- 
ed by  Street  from  Atkinson  were  not  for  the 
purpose  of  governing  his  action  in  making  a 
purchase  for  himself  or  others,  but  was  mere- 
ly in  the  line  of  his  duty  as  a  county  officer, 
for  the  purpose  of  ascertaining  against  whom 
tnlt  might  be  Instituted  In  order  to  collect 
the  unpaid  taxes  due  upon  such  property; 
for  which  reason  we  think  that  the  court 
erred  in  submitting  this  issue  to  the  Jury. 
.  [t,  (]  In   oar  opinion  the  only  issue  in- 


volved in  this  appeal  that  should  have  been 
submitted  to  the  Jury  for  their  consideration 
was  as  to  whether  or  not  Mr.  Street,  the  as- 
sistant county  attorney,  before  filing  the  tax 
proceeding,  exercised  due  diligence  to  ascer- 
tain the  owner  of  the  property.  By  article 
7898,  Vernon's  Sayles'  Texas  Civ.  Stats.,  vol. 
4,  among  other  things,  it  is  provided  that: 

"Wherever  the  owner  or  owners  of  any  lands 
or  lots  returned  delinquent  or  reported  sold  to 
the  state,  or  that  may  hereafter  be  reported  sold 
or  returned  delinquent  for  the  taxes  due  thereon 
for  any  year  or  number  of  years  are  nonresi- 
dents of  the  state  or  the  name  of  the  owner  or 
owners  of  said  land  or  lots  be  unknown,  then, 
upon  affidavit  setting  out  that  the  owner  or  own- 
ers are  nonresidents,  or  that  the  owner  or  own- 
ers are  unknown  to  the  attorney  for  the  state, 
and  after  inquirj;  cannot  be  ascertained,  said 
parties  shall  be  cited  and  made  parties  defend- 
ant by  notice  in  the  name  of  the  state  and 
county,  directed  to  all  persons  owning  or  lutving 
or  claiming  any  interest  in  the  following  descril^ 
ed  land  delinquent  to  the  state"  or  county  for 
taxes,  setting  out  the  description  of  the  land, 
etc.,  as  contamed  on  the  assessment  roll. 

If  the  owner  of  the  land  was  known,  or 
could  haxre  been  known  to  the  county  at- 
torney at  the  time  of  institution  of  the  suit, 
by  the  exercise  of  reasonable  diUgenoe,  and 
he  failed  to  exercise  such  diligence  to  as- 
certain the  true  owner,  then  the  tax  proceed- 
ings and  sale  thereunder  would  be  void,  for 
the  reason  that  the  true  owner  was  not  in 
fact  cited  to  appear  and  answer. 

Judge  Gaines,  in  the  case  of  Scales  v. 
Wren,  103  Tex.  304,  127  S.  W.  164,  held,  as 
shown  by  the  syllabus,  that: 

"Where  an  owner  of  land  has  bis  title  on  rec- 
ord, ascertainable  by  the  county  attorney  on  in- 
quiry, and  he  is  within  the  jurisdiction  of  the 
court,  he  is  not  a  party  to  nor  bound  by  a 
judgment  and  sale  of  the  land  for  taxes  there- 
under in  a  proceeding  against  the  'unknown  own- 
er' of  the  land." 

While  the  petition  in  the  tax  suit  against 
the  unknown  owner  was  duly  attested  by  the 
assistant  county  attorney,  as  required  by 
the  statute  above  dted,  still,  this  was  not 
conclusive  evidence  of  the  fact  that  the  own- 
er was  unknown ;  and  in  a  suit  of  this  char- 
acter by  the  owner  to  recover  the  land  he 
has  the  right  to  raise  this  issue,  and  show 
-by  competent  evidence  that,  by  the  exercise 
of  reasonable  diligence,  the  county  attorney 
could  have  ascertained  his  ownership  of  the 
land  before  the  institutlou  of  the  tax  pro- 
ceedings, and  If  this  is  done  to  the  satisfac- 
tion of  the  Jury,  then  and  in  that  event  the 
judgment  In  the  tax  proceeding  and  the  sher- 
iff's deed  based  thereon  would  t>e  nullities, 
and  no  title  could  be  acquired  by  virtue 
thereof.  See  Nunley  v.  Blanton,  103  Tex. 
316,  126  S.  W.  1110;  Wren  v.  Scales,  55  Tex. 
Civ.  App.  62,  119  S.  W.  879^  SeUers  v.  Simp- 
son, 63  Tex.  Civ.  App.  205,  116  S.  W.  8 
Bingham  v.  Matthews,  39  Tex.  Civ.  App.  41, 
86  S.  W.  781;  Harvey  v.  Provident  Invest 
ment  Co.,  156  S.  W.  1127.  We  think  the  evi 
dence  was  sufficient  to  raise  this  issue,  and 
it  should  have  been  submitted  to  the  Jury 
under  an  appropriate  charge.    This  not  hav- 
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Ingr  been  done,  and  appellees  bavlng  failed  to 
except  to  the  charge  of  the  court  instructing 
the  Jury  that  the  record  title  to  the  proi>er- 
ty  In  question  was  In  intervener,  he  Insists 
that  It  becomes  our  du^  to  reverse  and  ren- 
der the  case,  instead  of  Remanding  It,  on  the 
theory  that  the  faUnre  to  except  to  such 
charge  is  conclusive  on  such  issue  on  another 
trial  in  the  event  of  a  reversal— citing  in 
support  thereof  the  Acts  of  1013,  p.  113;  ar- 
ticle 2061,  Vernon's  Sayles'  Rev.  Civ.  Stats., 
vol.  2;  Keedham  v.  Cooney,  173  8.  W.  970, 
and  authorities  there  dted;  I.  &  O.  N.  Ry. 
Co.  V.  Feldman,  170  S.  W.  183;  Gulf,  Colo- 
rado &  Santa  F«  Ry.  Co.  v.  Battle,  169  S.  W. 
1048;  Bohn  v.  Bnrton-Llngo  Co.,  175  S.  W. 
173;  G.,  T.  &  W.  Ry.  Co.  v.  Dick^,  173  S. 
W.  967.  While  it  is  true  that  the  statute 
dted  prescribes  that  the  ruling  of  the  court 
in  giving,  refusing,  or  qualifying  Instructions 
to  the  Jury  should  be  regarded  as  approved 
unless  excepted  to,  and  the  charge  under 
consideration  was  not  excepted  to  by  appel- 
lees, still  we  are  of  opinion  that  this  statute 
was  intended  to  apply  to  appellants  only 
who  are  urging  a  reversal  based  thereon. 
When  a  case  Is  reversed  for  any  reason  we 
think  It  should  stand  in  the  court  below  Just 
as  though  a  new  trial  had  been  granted 
there,  leaving  all  questions  Involved  open  in 
the  court  below  for  Its  consideration  upon 
another  trial.  All  of  the  cases  dted  by  Ap- 
pellant are  cases  in  which  appellants  were 
undertaking  to  have  charges  reviewed  which 
were  not  excepted  to,  and  therefore  came 
within  the  rule  prescribed  by  the  statute,  so 
that  these  cases  are  not  authority  for  the 
contention  of  appellant;  and,  having  deter- 
mined that  the  court  erred  as  hereinbefore 
indicated,  it  becomes  our  duty  to  reverse  and 
remand  the  case  for  another  trial  not  incon- 
sistent with  the  views  herein  expressed,  and 
it  Is  so  ordered. 
Reversed  and  remanded. 

KEY,  C.  J.  While  concurring  in  the  result 
readied  in  this  case,  I  do  not  indorse  aU 
that  is  said  in  the  opinion  of  Mr.  Justice 
RICE.  My  views  as  to  what  is  necessary  to 
oonstltnte  an  estoppel  in  pais  were  expressed 
in  Westbrook  v.  Guderian,  3  Tex.  Civ.  App. 
406,  22  S.  W.  59,  and  they  have  undergone  no 
diange.  As  to  Mr.  Atkinson's  authority  to 
so  act  for  the  improvement  company  as  to 
estop  that  corporation,  I  think  the  proof  was 
sufHdent  He  was  its  secretary,  treasurer, 
and  general  manager,  and  testified  that  he 
managed  all  its  business,  indudlng  the  pay- 
ment of  taxes;  and  while,  by  force  of  stat 
utory  law,  he  codld  not,  acting  alone,  execute 
a  deed  that  would  bind  the  corporation,  he 
was  In  other  respects  the  corporation's  alter 
ego  or  other  self  and  authorized  to  act  and 
speak  for  It  However,  I  do  not  think  the 
question  of  estoppel  is  in  the  case.  When 
Street,  the  government's  attorney,  interview- 
ed Atkinson  concerning  the  ownership  of  the 


land,  he  did  not  do  so  as  an  Intending  pur- 
diaser  at  a  future  tax  sale;  and  there  was 
nothing  to  indicate  that  he  was  elidtlng  in- 
formadon  for  the  purpose  of  transmitting  it 
to  others,  or  that  Atkinson  intended  that  audi 
information  should  be  so  transmitted.  In 
fact.  Street  did  not  become  a  pnrdiaser  at 
the  tax  sale,  and  therefore  no  estoi^el  could 
be  asserted  as  to  him;  and,  for  the  reasons 
Just  stated,  as  well  as  for  other  reasons,  no 
estoppel  can  be  based  upon  Atkinson's  repre- 
sentations to  Street. 

Furthermore,  it  is  difficult,  If  not  impos- 
sible, to  see  how  the  question  of  estoppel 
could  arise  as  to  the  validity  of  the  tax 
title.  The  proceedings  which  resulted  in  the 
tax  sale  seem  to  have  been  regular;  and 
the  deed  made  by  the  sheriff  in  pursuance 
thereof  vested  title  in  the  purchaser,  unless 
It  be  shown  that,  at  the  time  the  suit  was 
instituted,  Street,  the  officer  who  represented 
the  state  and  made  the  affidavit  of  unknown 
ownership,  either  knew,  or  by  the  exerdse 
of  reasonable  diligence  could  have  known, 
that  tbe  Improvem^it  company  was  the  own- 
er of  the  property.  If  he  had  such  knowl- 
edge or  failed  to  exercise  sudi  diligence  the 
tax  title  is  void;  but  if  he  did  not  have 
such  knowledge  and  exercised  pioper  dili- 
gence in  that  regard,  then  that  title  is  valid, 
although  the  facts  which  show  the  exerdse 
of  proper  diligence  may  not  be  suffident  to 
constitute  an  estoppel. 

Those  issues  should  have  been  submitted 
to  the  Jury,  and  their  answers  thereto  would 
have  settled  the  question  of  title.  The  fact 
that  the  deed  records  of  the  county  show 
an  apparent  title  In  the  cori)oratlon  is  not 
conclusive  evidence  as  to  Street's  knowledge 
of  ownership,  because  the  corporation  could 
have  parted  with  its  title  without  the  evi- 
dence thereof  having  been  placed  of  record; 
and  if,  in  the  exercise  of  proper  care  and 
diligence,  Street  concluded  it  had  done  so, 
and  If,  after  exercising  like  care  and  dili- 
gence, he  could  not  ascertain  who  was  the 
real  owner,  then  the  ownership  was  unknown 
to  him,  and  the  tax  title  is  valid. 

On  Appellant's  Motion  for  Rehearing. 

RICE,  J.  [7]  It  is  strongly  urged  on  the 
part  of  appellant,  In  an  able  and  elaborate 
motion  for  rehearing,  that  we  erred  in  fail- 
ing to  reverse  and  render  Judgment  for  him, 
on  the  ground  that  appellees  are  not  entitled 
to  have  the  case  reversed  and  remanded  for 
trial  on  the  issue  of  the  diligence  exercised 
by  the  county  attorney,  in  order  to  ascertain 
the  ownership  of  the  lots  In  controversy  be- 
fore the  Institution  of  the  tax  suits,  for  the 
following  reasons:  First,  because  the  court 
in  its  charge  to  the  Jury  eliminated  from 
their  consideration  all  Issues  other  than  that 
of  estoppel,  telling  them  that  intervener 
owned  the  record  title  to  the  lots  in  contro- 
versy, and  withdrawing  from  them  all  issues 
except  those  of  estoppel  and  improvements  in 
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good  faith,  which  diarge  was  not  excepted  to 
by  appellees;  and,  aecond,  because  appel- 
lees waived  their  right  to  have  the  Issae  of 
diligence  of  the  connty  attorney  in  this  re- 
spect submitted  to  the  Jury,  for  the  reason 
that  they  failed  to  except  to  the  refusal  of 
the  court  to  give  their  special  charges  sub- 
mitting such  issue.  The  court  instructed  the 
Jury  that  the  evidence  in  the  case  showed 
that  the  intervener  had  the  record  title  to 
the  lots  in  controversy,  stating  that  the  only 
Issues  submitted  for  their  consideration 
were  those  of  estoppel  and  improvements  In 
good  faith.  This  charge  was  not  excepted  to 
by  appellees,  but  they  excepted  to  the  charge 
of  the  court  on  account  of  its  failure  to  sub- 
mit the  issue  as  to  the  -  diligence  of  the 
county  attorney  in  ascertaining  the  owner- 
sliip  of  the  lots  before  bringing  the  tax  suits, 
and  requested  two  special  charges  submitting 
this  issue  to  the  jury,  the  refusal  of  which, 
however,  was  not  excepted  to  by  them. 

Such  being  the  state  of  the  record,  we 
must,  under  the  law,  hold  that  appellees  have 
approved  the  action  of  the  court,  both  in  in- 
structing the  Jury  as  to  the  record  title's 
being  in  appellant,  and  in  eliminating  all 
issues  other  than  those  of  estoppel  and  im- 
provements in  good  faith,  as  well  as  In  re- 
fusing to  give  their  special  charges  on  the 
issue  of  diligence  exercised  on  the  part  of 
the  county  attorney  to  ascertain  the  owner- 
ship of  the  lots  in  controversy  before  insti- 
tuting the  tax  suits  in  question.  See  Acts 
1913,  p.  113;  article  2061,  voL  2,  Vernon's 
Sayles'  Rev.  Clr.  Stats.  See,  also,  Floegge 
V.  Meyer,  172  S.  W.  IW;  Hallway  Ca  v.  Bar- 
tek,  177  S.  W.  139;  Railway  Co.  y.  Alcorn, 
178  S.  W.  833;  Steele  v.  Dover,  170  S.  W. 
813 ;  RaUway  Co.  v.  Barnes,  168  S.  W.  991 ; 
Elser  V.  Putnam,  171  8.  W.  1052;  Railway 
Co.  T.  Wadsack,  166  8.  W.  45;  L  &  G.  N. 
Ry.  Co.  V.  Bland,  181  S.  W.  504. 

That  act  of  the  Legislature,  we  think,  ap- 
plies as  well  to  appellees  as  to  appellants, 
and  our  original  (H)lnlon  holding  to  the.  con- 
trary was  error,  and  is  now  withdrawn.  See 
Insurance  Co.  t.  Finegold,  183  S.  W.  830; 
Railway  Co.  v.  West,  174  S.  W.  293.  Arttcle 
2061,  supra,  provides  that: 

"The  ruling  of  the  court  in  the  givine,  refus- 
ing or  qualifj'ing  of  lustructious  to  the  jury 
■hall  be  regarded  as  approved  unlesg  except^  to 
as  provided  for  in  the  foregoing  articles." 

[I]  Appellees  having  failed  to  except  to 
the  court's  charge  in  the  respect  mentioned, 
and  to  the  refusal  to  give  their  special  charg- 
es, as  above  indicated,  must,  we  think,  be 
held  to  have  acquiesced  la  such  rulings  of 
the  trial  court,  and  are  bound  thereby.  And 
even  had  they  properly  excepted,  as  required 
by  law,  still,  by  their  failure  to  file  any  cross- 
assignments  of  error,  they  are  not  now  in  a 
position  to  complain  of  such  rulings.  See 
rule  101  (159  S.  W.  xl)  for  the  government 
oil  district  courts;  Meyers  v.  Maverick,  28 
8.  W.  717;  Tarrant  County  v.  Rogers,  104 
Tex.  227,  185  8.  W.  UO,  180  S.  W.  266 ;  arti- 


cle 1639,  Vernon's  Sayles'  Rer.  Civ.  Stats. 
Under  the  new  practice  act  it  became  neces- 
sary for  appellees,  in  order  to  present  this 
question  here,  not  only  to  except  to  the 
charge  and  the  refusal  to  give  their  qpedal 
charges,  but  also  ib  file  their  cros»-asslgii- 
ments  of  error. 

In  addition  to  what  has  just  been  stated, 
we  find  that  appellees  in  their  brief,  on  page 
76,  made  the  following  admission  (to  whlcb 
our  attention  has  been  called  by  appellant  in 
his  motion  for  rehearing,  and  which  we  in- 
advertently overlooked  in  the  preparation  of 
our  original  opinion): 

"Appellees  have  never  contended  In  this  cass 
that  they  or  their  grantors  bad  the  legal  title  to 
the  lots  because  of  the  title  acquired  by  the  loit 
for  delinquent  taxes;  but  appellees  have  con- 
tended that  they  did  have  title  to  the  Iota  be- 
cause appellant  and  the  Central  Texas  Improve- 
ment Cfompany  were  estopped  to  cUtim  title  to 
the  lots  in  question  because  of  the  statements 
of  Atkinson  to  Street" 

If,  therefore,  the  issue  of  estoppel  was  im- 
properly submitted,  as  we  have  held,  then, 
under  such  admission,  it  Is  clear  that  appel- 
lant Would  have  the  legal  title  to  the  lots 
in  controversy,  and  judgment  should  be 
rendered  for  him  therefor. 

For  all  of  which  reasons  we  think  we  are 
justified  in  reversing  and  rendering  judg- 
ment in  this  case  for  appellant ;  and,  as  the 
facts  have  been  fully  developed,  and  the  jury 
having  found  the  value  of  the  lots  in  contro- 
versy, as  well  as  that  of  the  improvements 
thereon,  judgment  is  now  here  rendered  for 
appellant  for  said  lots,  subject  however  to 
all  the  conditions  imposed  as  required  by 
chapter  2,  title  128,  Rev.  Stats,  of  1811,  and 
it  is  so  ordered. 

Motion  granted.    Reversed  and  rendered. 


HUMB  y.  MOORB  et  aL     (No.  6549.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
April  26,  1916.  On  Appellant's  Motion  for 
Rehearing,  June  14,  1916.  Rehearing  De- 
nied Oct.  11,   1916.) 

Appeal  from  District  Court,  McLennan 
County;    J.  Walter  Cocke,  Special  Judge. 

Trespass  to  try  title  by  the  Central  Tex- 
as Improvement  Company  and  W.  B.  Car- 
rington  against  Marvin  Moore  and  others,  in 
which  S.  L.  Hume  filed  a  plea  of  Intervention 
in  trespass  to  try  title  against  defendants. 
PlatntlfFs  at  their  own  Instance  dismissed 
from  the  case  without  prejudice,  Jndgment 
for  defendants,  and  intervener  appeals.  Re- 
versed, and  judgment  rendered  for  inter- 
vener. 

H.  N.  Atkinson,  of  Houston,  and  W.  U 
Eason  and  W.  B.  Carrington,  both  of  Waco, 
for  appellant  Pat  M.  Neft,  Edgar  B.  Witt 
Wm.  R,  Saunders,  and  Chas.  B.  Braun,  all 
of  Waco,  tor  appellees. 

RICE,  J.  The  Central  Texas  Improvement 
C<Mnpany,  a  corporation,  and  W.  B,  Carring- 
ton brought  this  suit  In  the  form  of  trespass 
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to  try  title  against  Marrln  Moore  and  Mrs. 
Eva  Moore,  R.  B.  Carpenter,  W.  R.  Denton 
and  wife,  Mattie  D.  Denton,  and  H.  B.  Can- 
naday,  defendants  below,  appellees  bere,  to 
recover  from  them  tbe  title  and  possession  of 
lots  3  and  4  In  block  41  of  the  Provident 
Heights  addlUon  to  the  dty  of  Waco.  Dur- 
ing the  pendency  of  the  suit,  on  May  2, 1914, 
S.  li.  Hnme  filed  his  plea  of  Intervention  In 
trespass  to  try  title  against  appellees  for  said 
lots,  praying  for  title  and  possession  thereof. 
Appellees  filed  their  second  amended  original 
answer,  wherein  they  denied  the  allegations 
of  plalntUTs  petition,  and  in  addition  thereto 
pleaded  not  gnUty,  tbe  three  and  five  year 
statutes  of  limitation  and  improvements  In 
good  faith.  The  plaintiffs  and  Intervener 
replied  by  supplemental  petition,  denying  tbe 
allegations  of  appellee's  second  amended  orig- 
inal answer,  and  prayed  as  In  their  original 
pleading  for  title  and  possession  of  said  prop- 
erty, except  that  they  admitted  the  allega- 
tions of  Improvements  In  good  faith. 

Upon  tbe  conclusion  of  tbe  evidence  the 
Central  Texas  Improvement  Company  and 
W.  B.  Carrlngton  were,  at  their  own  Instance, 
dismissed  from  the  case  without  prejudice, 
after  which  the  suit  proceeded  In  the  name  of 
Intervener  alone. 

In  all  substantial  respects  the  issues  in- 
volved and  the  facts  presented  herein  are 
almllar  to  those  involved  In  cause  No.  K548, 
styled  S.  U  Hume,  Appellant,  v.  B.  B.  Car- 
penter et  al.,  Appellees,  188  S.  W.  707,  this 
day  decided  by  us,  for  which  reason  we  adopt 
tbe  opinion  in  that  case  as  tbe  opinion  in 
this,  and  direct  that  tbe  same  disposition  be 
made  of  this  appeal  as  in  that  case. 

The  Judgment  of  the  court  below  is  there- 
fore In  all  respects  reversed,  and  tbe  cause 
remanded. 

Reversed  and  remanded. 

On  Appellant's  Motion  for  Bebeaxing. 

This  case  Is,  in  all  substantial  respects,  a 
companion  case  to  that  of  S.  L.  Hume  v.  R. 
B.  Carpenter  et  al.,  for  which  reason  we 
adopt  as  tbe  cvinion  in  tblB  case  the  opinion 
this  day  rendered  on  appellant's  motion  for 
rehearing  in  that  case ;  and  the  facts  being 
fully  develojied,  and  the  Jury  having  found 
tbe  value  of  tbe  lots  In  controversy,  as  well 
as  that  of  the  improvements  thereon,  it  be- 
comes our  duty  to  render  Judgment  for  ap- 
pellant for  the  lots  in  controversy,  subject  to 
the  condition  as  required  by  chapter  2,  title 
128,  Revised  Statutes  of  1911,  and  It  Is  so 
ordered. 

Motion  granted.    Reversed  and  rendered. 


HOTMD  V.  DKNTON  et  al.    (No.  B550.) 
(Court    of   Civil   Appeals    of   Texas.     Austin. 
April  28,  1916.     Cm  Appellant's  Motioa  for 
Rehearing,   June   14,   1916.     Rehearing  De- 
nied Oct  U,  1916.) 

.i^peal    from    District   Court,    McLennan 
Connty;  J.  Walter  Cocke,  Special  Judge. 


Trespass  to  try  title  by  the  Central  Texas 
Improvement  Company  and  W.  B.  Carrlngton 
against  W.  R.  Denton  and  A.  R.  Roberts, 
with  cross-action  by  defendant  Roberta 
against  his  codefendant,  and  intervention  by 
S.  L.  Hume,  setting  up  the  ordinary  allega- 
tions In  trespass  to  try  title.  Cause  dis- 
missed as  to  plalntifF,  Judgment  for  defend- 
ants, and  the  intervener  appeals.  Reversed, 
and  Judgment  rendered  for  Intervener. 

H.  N.  Atklnsixi,  of  Houston,  and  W.  L. 
Bason  and  W.  B.  Carrlngton,  both  of  Waco, 
for  appellant  Pat  M.  Neff,  Bdgar  E.  Witt. 
Wm.  R.  Saundens,  and  Cbaa  B.  Bxaus,  all 
of  Waco,  for  appelleea 

RICB,  J.  Tbe  Ctentral  Texas  Improvement 
(Company  and  W.  B.  Carrlngton,  as  plaintUts, 
brought  this  suit  In  the  form  of  trespass  to 
try  title  against  W.  R.  Denton  and  A.  R. 
Roberts,  to  recover  of  and  from  them  the 
title  and  possession  of  lots  Nos.  4,  K,  6,  7,  and 
11  In  block  No.  38  of  tbe  Provident  Heights 
addition  to  the  dty  of  Waco. 

Defendant  Roberts  filed  his  original  an- 
swer and  cross-action,  wherein  he  pleaded  a 
general  demurrer,  plea  of  not  guilty,  and 
that  his  codefendant  D«iton  had  conveyed 
to  him  the  lots  by  warranty  deed,  and  pray- 
ed that  in  the  event  of  plaintiffs'  recovery 
that  he  have  Judgment  over  against  Denton 
for  the  purchase  money  paid  by  him  and  In- 
terest thereon,  and  asking  that  Denton  be 
required  to  defend  said  suit 

Denton  In  due  time  thereafter  filed  his 
original  answer,  wherein  be  denied  the  al- 
legations of  plaintiffs'  pleading,  interposing 
pleas  of  not  guilty,  and  the  three  and  five 
year  statutes  of  limitations. 

On  the  2d  of  May,  1914,  appelant  Hnme 
filed  his  plea  of  Intervention,  complaining  of 
the  above-named  defendants,  setting  up  the 
ordinary  allegations  In  trespass  to  try  title, 
and  praying  Judgment  against  defendants  for 
title  and  possession  of  said  property.  Sub- 
sequently plaintiffs  and  intervener  filed  their 
first  supplemental  petition,  wherein,  among 
other  things,  they  denied  each  and  all  of  the 
allegations  of  defendants'  original  answer, 
and  prayed  as  in  their  original  pleading  for 
UUe  and  possession  of  said  property.  Though 
not  specially  pleaded,  appellees  relied  upon 
an  equitable  estoppel,  based  on  certain  alleg- 
ed statements  made  by  H.  N.  Atkinson,  secre- 
tary and  treasurer  of  tbe  Provident  Invest- 
ment Company,  the  former  owner  of  the  lots, 
and  one  of  the  attorney*  for  appellant,  to  Mr. 
£2.  C.  Street,  formerly  assistant  county  at- 
torney of  Mcl«nnan  coimty. 

During  the  progress  of  the  trial  the  Cen- 
tral Texas  Improvement  Company  and  Car- 
rlngton were,  at  their  own  instance,  dismis- 
sed from  tbe  case,  and  the  trial  proceeded 
alone  In  the  name  of  intervener,  appellant 
herein.  Judgment  having  been  rendered  in 
favor  of  appellees,  appellant  has  duly  prose- 
cuted this  appeal   therefrom,  asking  a  re- 
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Tersol  on  the  gronnd  that  the  court  errone- 
ously, submitted  the  issue  of  estoppel  to  the 
Jury. 

This,  in  all  substantial  respects,  is  a  com- 
panion case  to  cause  No.  5548,  styled  S.  L. 
Hume,  Appellant,  v.  R.  B.  Carpenter  et  al., 
Appellees,  188  S.  W.  707,  this  day  decided  by 
us,  the  issues  being  practically  similar,  and 
predicated  upon  the  same  testimony;  for 
which  reason  we  adopt  the  opinion  in  the 
case  last  referred  to  as  our  opinion  in  this, 
and  direct  that  the  judgment  herein  be  in  all 
things  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

On  Appellant's  Motion  for  Rehearing. 

This  is  a  companion  case  to  that  of  S.  L. 
Hume  T.  R.  B.  Carpenter  et  aL,  this  day 
reversed  and  rendered  by  us  on  appellant's 
motion  for  rehearing,  and  involves  the  same 
issues  88  in  that  case,  with  the  exception  of 
the  Issue  of  Improvements  in  good  faith ;  for 
which  reason  the  judgment  of  the  court  below 
is  reversed  and  here  rendered  for  appellant 
for  the  lots  in  controversy. 

Motion  granted.  Judgment  reversed  and 
rendered. 


HUME  V.  FLEWELLEN.     (No.  5661.)* 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
April  26,  1916.  On  Appellant's  Motion  for 
Rehearing,  June  14,  1916.  Rehearing  De- 
nied Oct  11.  1016.) 

Appeal  from  District  Court,  McLennan 
County ;  J.  Walter  Oocke,  Special  Jndge. 

Trespass  to  try  title  by  the  Central  Texas 
Improvement  Company  and  W.  B.  Carrington 
against  R.  T.  Flewellen,  In  which  S.  L.  Hume 
Intervened,  pleading  In  the  ordinary  form  of 
trespass  to  try  title.  PlaintiflTs  dismissed  on 
their  own  motion  without  prejudice,  and 
Judgment  for  defendant,  and  intervener  ap- 
peals. Reversed,  and  Judgment  rendered  for 
Intervener. 

H.  N.  Atkinson,  of  Houston,  and  W.  L. 
Eason  and  W.  B.  Carrington,  both  of  Waco, 
for  appellant  Pat  M.  Neff,  Edgar  E.  Witt, 
Wm.  R.  Saunders,  and  Chas.  B.  Braun,  all 
of  Waco,  for  appellee. 

RICE,  J.  On  December  20,  1013,  the  Cen- 
tral Texas  Improvement  C!ompany,  a  corpo- 
ration, and  W.  B.  Carrington  brought  this 
suit  against  R.  T.  Flewellen  to  recover  title 
and  possession  of  lots  9,  10,  11,  12,  18,  14, 
15,  and  16  in  block  84  of  the  Provident 
Heights  addition  to  the  city  of  Waco.  On 
January  6tb  next  thereafter  defendant  an- 
swered by  general  denial,  plea  of  not  guilty, 
and  the  three  and  five  year  statutes  of  limi- 
tation. 

Appellant  S.  I>.  Hume  intervened  on  May 
2,  1914,  complaining  of  the  same  defendant, 
pleading  In  the  ordinary  form  of  trespass  to 
try  title,  and  praying  for  Judgment  against 
defendant  for  title  and  possession  of  the  lots 


In  controversy.  Thereafter  on  October  20th, 
plaintiffs  and  intervener  by  their  first  sup- 
plemental petition  denied  each  and  all  of 
the  allegations  of  the  defendant's  original  an- 
swer, and  prayed  as  in  their  original  plead- 
ing for  title  and  possession  of  the  property. 

During  the  trial  plalntifFs,  upon  their  own 
motion,  were  dismissed  without  prejudice 
and  the  case  proceeded  alone  In  the  name 
of  S.  L.  Hume,  the  appellant  herein.  The 
court  peremptorily  Instructed  the  jury  that 
the  record  title  to  the  lots  in  controversy 
was  in  appellant,  and  the  only  issue  submit- 
ted for  their  consideration  was  as  to  whether 
or  not  appellant  was  estopped  from  claiming 
the  lots  by  reason  of  certain  statements  made 
by  H.  N.  Atkinson  (the  secretary  and  treasur- 
er of  the  Provident  Investment  Company,  the 
original  owner  of  said  lots),  one  of  appel- 
lant's attorneys,  to  Mr.  E.  C.  Street  assistant 
county  attorney  of  McLennan  county,  prior 
to  the  Institatlon  of  a  suit  brought  by  him 
in  the  name  of  the  state  against  the  un- 
known owners  of  the  lots  for  the  recovery  of 
taxes  thereon.  Judgment  having  been  roi- 
dered  in  favor  of  appellee  on  said  plea,  this 
appeal  is  prosecuted  therefrom  by  aiq>ellant, 
assigning  error  on  the  submission  of  sudk 
issue. 

This  is  a  companion  case  to  cause  No.  5548, 
styled  S.  L.  Hume,  Appellant,  ▼.  R.  B.  Car^ 
penter  et  al..  Appellees,  188  S.  W.  707,  this 
day  decided  by  us:  and  for  the'  reasons  set 
forth  in  the  opinion  rendered  in  that  case, 
the  Judgment  in  this  case  is  reversed  and  the 
cause  remanded  for  another  trial,  not  incon- 
sistent with  the  views  therein  expressed. 

Reversed  and  remanded. 

On  Appellant's   Motion   for   Rehearing. 

This  is  a  companion  case  to  that  of  S.  L. 
Hume  V.  R.  B.  Carpenter  et  al.,  188  S.  W. 
707,  this  day  reversed  and  rendered  by  ns 
on  appellant's  motion  for  rehearing,  and  in- 
volves the  same  issues  as  in  that  case,  with 
the  exception  of  the  issue  of  Improvements 
in  good  faith ;  for  which  reason  the  Judgment 
of  the  court  below  Is  reversed  and  here  ren- 
dered for  appellant  for  the  lots  in  contro- 
versy. 

Motion  granted.  Judgment  reversed  and 
rendered. 


ATCHISON,  T.  &  S.  F.  RT.  CO.  et  al.  t. 
WHITE.    (No.  1017.)* 

(Court  of  Civil  Appeals   of  Texas.     Amarillo. 

June  7, 1916.    On  Motion  for  Rehearing, 

Oct.  11,  1016.) 

1.  Carriers    «=>218(5)— Livk    Stock— Aotioh 

FOR  Injury— Limitation— FAn-UBB  to  Uead 

Contract. 

A  shipper  of  Uve  stock,  who  had  made  a 

shipment  over  the  defendant  b  line  about  once  a 

wcel(  for  a  number  of  years,  and  who  knew  that 

the  carrier  wag  relying  upon  the  terms  of  a  writ- 

teu  contract  which  he  would  be  required  to  sign, 

and  who  had  never  shipped  without  signing  euch 

contract  though  be  had  never  read  the  contract 


^=9For  otaer  cases  see  same  topic  and  KEY -NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
•AppItcattMk  tor  writ  o(  error  pending  Iq  Supreme  Court 
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as  he  migbt  have  done,  his  failure  to  read  it  and 
learn  of  a  6  months  limitation  of  action  for 
damages  to  stock,  was  such  negligence  that  he 
could  not  be  heard  to  dispute  the  contents  of 
the  contract 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent. 
Dig.  SS  674-896;   Dec.  Dig.  «=a218(5).] 

2.  Cakbixbs  «=o218(5)— Litk  Stock— Action— 

Limitation— Validitt. 
Where  a  shipper  is  furnished  cars  for  a  ship- 
ment of  live  stock,  without  requiring  him  to  sign 
any  written  contract,  and  a  contract  is  presented 
to  bitn  for  signature  after  the  stock  is  in  the  car 
and  about  to  start,  and  where  he  or  the  person 
signing  it  docs  not  know  its  contents,  and  has  no 
time  to  read  it,  and  signs  to  secure  passes  to  at- 
tend the  stock,  such  contract  would  not  be  a 
contract  of  the  shipper,  and  the  limitation  re- 
stricting liability  of  the  initial  carrier  to  damag- 
es on  its  own  line  ia  not  binding. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
CJent.  Dig.  H  674-896;  Dec.  Dig.  e=>218(5).] 

S.  Cabbiebs  «=>218(1)— Live   Stock— Action 

FOB  iNJtTBT— Limitation. 
A  contract  for  the  shipment  of  live  stock  con- 
taining a  provision  that  a  suit  for  damages 
thereto  should  be  instituted  within  6  months  aft- 
er the  damage,  and  that  a  failure  to  do  so  would 
be  conclusive  evidence  against  the  validity  of  any 
claim,  was  valid  as  to  an  interstate  shipment  un- 
der the  law  existing  at  the  time  of  the  shipment 
in  February,  1913. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  S§  674-896,  933-^35,  939;  Dec.  Dig. 
«=»218(1).] 

On  Motion  for  Rehearing. 

4.  Cabbiebs  ^=>228(5)— Live  Stock— Delay- 
Action  roB  Damaqes  —  EJvidencb  —  Con- 
tract. 

In  an  action  against  carriers  for  damages  to 
a  shipmont  of  live  stock  by  reason  of  the  delay  In 
transportation  as  the  result  of  which  the  stock 
did  not  get  time  to  rest  and  €11,  which  it  other- 
wise would  have  had,  evidence  held  to  show  inere- 
]y  the  shipper's  request  for  cars  as  required  by 
Interstate  Commerce  Act  <Act  Cong.  Feb.  4, 
1887,  c.  104,  24  Stat  379)  f  1,  as  amended  by 
Act  Cong.  June  29,  1906,  c.  8591,  i  1,  34  Stat 
584  (U.  S.  Comp.  St  1913,  j  8563,  subd.  2),  and 
a  promise  by  the  agent  to  get  them  if  he  could 
and  not  to  show  the  elements  of  a  contract. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.Dig.  f  960;  Dec.  Dig.  «=>228(5).] 

5.  Cabbiebs  €=>218(1)— Intebbtate  Commebce 
— Fubnishing  Cabs. 

Where  cars  were  furnished  on  request  for  an 
interstate  shipment  of  live  stock,  as  required  by 
the  Interstate  Commerce  Act  the  conditions  in 
the  contract  as  to  the  carriers'  liability  are  con- 
trolling. 

[Ed.  Note.— For  other  cases,  ae«  Carriers, 
Cent  Dig.  S|  674-696,  933-935,  939;  Dec.  Dig. 
©=.218(1).] 

Appeal  from  District  Court,  Lipscomb 
County;  Frank  Willis,  Judge. 

Action  by  C.  R.  White  against  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company,  and 
the  Panhandle  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed,  and  judgment  rendered  tbat 
plaintiff  take  nothing  by  his  suit 

E.  C.  Gray,  of  Hlgglns,  Hoover  &  Dial,  of 
Canadian,  and  Terry,  Carln  &  Mills,  of  Gal- 
veston, for  appellants.  Adkins  &  Sewell,  of 
Hlgglns,  for  appellee. 


HUFF,  C.  J.  The  appellee  White  sued  tha 
appellants  for  damages  sustained  In  a  ship- 
ment of  cattle.  He  alleges  tbat  he  delivered 
382  bead  of  cattle  to  the  initial  carrier,  the 
Panhandle  &  Santa  T6  Railway  Company,  at 
Hlgglns,  Tek.,  for  shipment  to  Wichita,  Kan., 
on  the  22d  day  of  February,  191S;  tbat  the 
cattle  were  sold  to  one  Fredeiick,  to  be  deliv- 
ered at  Wichita,  for  the  price  of  16.90  per 
cwt.  for  348  head,  and  $6  per  cwt.  for  the 
remaining  39  bead  of  cattle  so  shipped. 
These  cattle,  under  the  contract  of  sale,  were 
to  be  delivered  and  weighed  at  10  o'clock  a. 
m.  on  the  24th  day  of  February,  1913;  that 
the  cattle  left  Hl^ns  at  11  o'clock  p.  m.  on 
the  day  of  shipment,  and  tbat  the  Southern 
Kansas  Railway  Company  of  Tesas,  whose 
name  Is  admitted,  was  changed  to  the  Pan- 
handle &  Santa  F6  Railway  Company,  issued 
a  bill  of  lading  or  contract  for  the  transporta- 
tion of  the  cattle;  tbat  the  agreement  be- 
tween White  and  Frederick  was  tbat  the  cat- 
tle should  be  shipped  la  time  to  rest  and 
"fill"  before  being  weighed,  of  which  agree- 
ment White  notlQed  the  agent  at  Hlgglns  and 
of  the  Importance  of  getting  the  cattle  to 
Wichita  in  the  usual  and  in  a  reasonable 
tima  It  Is  alleged  the  trip  was  not  made 
In  the  usual  time  or  within  a  reasonable  time, 
and  as  a  result  thereof  the  cattle  did  not  get 
the  rest  and  fill  which  they  otherwise  would 
have  bad  and  taken  on;  that  if  the  cattle 
bad  been  transported  within  a  reasonable 
time  they  would  have  arrived  at  Wichita  6% 
hours  earlier  than  they  did;  and  that  the  ap- 
pellants permitted  the  cattle,  after  arriving, 
to  remain  In  the  cars  about  2  hours  before 
unloading  them.  These  acts  are  alleged  to 
have  been  negligence  on  the  part  of  the  ap- 
pellants, by  reason  of  which  the  cattle  did 
not  get  the  fill  they  otherwise  would  have 
taken  on,  which  would  have  amounted  to  38 
pounds  per  head,  and  that  the  cattle  lost 
about  8  pounds  In  addition  to  the  fill,  by  rea- 
son of  unnecessary  delay  and  the  failure  to 
deliver  the  cattle  at  Wichita  In  the  time  In 
which  they  should  have  arrived. 

The  appellants  filed  a  Joint  answer,  with 
general  and  special  exceptions,  and  specially, 
among  other  things,  pleaded  the  execution  of 
the  bill  of  lading  or  contract,  setting  up  sev- 
eral special  provisions,  among  which,  that 
the  cattle  were  not  to  be  transported  to  mar- 
ket in  any  particular  time  or  by  any  particu- 
lar train;  that  no  suit  could  be  maintained 
unless  the  same  should  be  commenced  withia 
6  months  of  the  date  of  the  injury. 

The  appellee  replied  that  this  contract  was 
without  consideration;  that  he  had  made  an 
oral  contract  for  the  shipment;  that  after 
the  cattle  were  loaded  and  ready  to  start  on 
the  trip,  the  contract  was  presented  to  him  to 
sign;  that  he  did  not  read  the  same  and 
could  not  have  done  so  in  the  time  required, 
and  that  he  did  not  know  Its  contents ;  that 
he  signed  for  the  transportation  of  hlmaelf 
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with  the  cattle  and  hla  return  with  all  the 
usual  aUegations  that  go  with  sach  pleas  to 
this  class  of  contracts. 

The  eighth  and  fourteenth  assignments  are 
based  on  the  refusal  of  the  court  to  give  the 
second  speclaUy  requested  charge  of  appel- 
lants and  their  exception  to  the  main  charge 
of  the  court,  on  the  ground  that  the  appellee 
was  bound  by  the  written  contract  with  ref- 
erence to  the  time  in  which  suit  should  be  in- 
stituted. The  shipment  was  made  February 
22,  1913.  The  cattle  arrived  at  Wichita  Feb- 
ruary 24,  1913.  The  suit  was  filed  February 
12,  1914 :  more  than  6  months  after  the  al- 
leged damage.  The  ninth  provision  In  the' 
contract  relied  on  is  as  follows: 

"It  is  further  agreed  that  no  suit  or  action 
against  the  company  for  the  recovery  of  any 
damages  accruing  or  arinng  out  of  said  ship- 
ment, or  of  any  contract  pertaining  to  the  same, 
or  the  furnishing  of  facilities  for  such  shipment, 
shall  be  sustained  in  any  court  by  law  or  equity, 
unless  such  suit  or  action  shall  be  commenced 
within  6  months  next  after  the  loss  or  damage 
shall  have  occurred.  The  failure  to  institute  suit 
within  said  time  shall  be  deemed  conclusive  evi- 
dence against  the  validity  of  such  claim  or  cause 
of  action,  and  sliall  be  a  complete  bar  to  such 
suit" 

The  charge  requested  by  the  appellant  is 
aa  follows: 

"The  defendants  ask  the  court  to  charge  the 
jury  that  under  the  circumstances  in  this  case 
the  plaintiff  failed  to  institute  this  suit  within 
the  time  prescribed  by  the  limitations  of  the  con- 
tract, and  therefore  plaintiff  is  not  entitled  to 
maintain  this  suit,  and  your  verdict  should  be 
for  defeudauts,  and  you  are  instructed  to  return 
a  verdict  for  the  defendants." 

The  trial  court  Instructed  the  Jury  that 
under  the  written  contract  the  Jury  should 
find  for  the  defendant,  unless  by  a  prepon- 
derance of  the  evidence  the  initial  road  re- 
ceived the  cattle  for  shipment,  and  furnished 
cars  for  that  purpose,  without  demanding  a 
written  contract  of  White,  a?d  after  the  cat- 
tle were  upon  the  cars  and  the  train  about  to 
leave,  the  contract  was  presented  to  the  ship- 
per for  signature,  and  if  they  further  found 
that  the  shipper  did  not  know  the  contents 
of  the  contract,  and  had  no  time  to  read  it 
and  sign  it  under  these  conditions,  In  order 
to  secure  a  pass  to  attend  the  cattle,  in  such 
event  the  written  contract  was  not  binding 
upon  the  shipper. 

Appellants  timely  excepted  to  the  charge. 
The  appellee  White  testified  on  this  point, 
on  cross-examination : 

"I  stated  that  I  have  l>een  shipping  cattle  for 
about  13  years  over  this  road,  and  at  this  particu- 
lar time  I  think  I  have  been  in  the  habit  of  mak- 
ing the  shipments  about  once  a  week.  Prior  to 
the  time  I  shipped  these  cattle  I  always  was  re- 
quired to,  and  always  expected  to,  and  did,  sign  a 
contract  under  which  they  were  shipped.  I  knew 
that  is  customary  and  that  was  required  in  order 
to  get  transportation.  I  knew  that  the  railroad 
company  only  accepted  and  shipped  cattle  under 
a  contract ;  I  tmew  we  always  signed  a  contract 
for  transportation  about  a  minute  and  a  half  be- 
fore we  started  and  after  the  cattle  were  loaded 
(shows  witness  contract).  I  signed  that  con- 
tract; I  carried  that  contract  on  the  train  with 
me,  and  that  is  the  same  kind  of  «  contract  that 


I  always  signed.  I  Itad  those  contracts  in  my 
possession  until  I  got  to  Wicliita,  and  if  I  went 
to  Kansas  City  I  liad  them  in  my  poaaession 
until  I  reached  there.  If  I  went  every  wed  I 
had  those  contracts  in  my  possession  lota  of 
time*." 

On  redirect  examination  the  witness  statp 
ed  that  he  signed  the  contract  after  the  cat- 
tle were  loaded,  but  there  was  nothing  said 
about  the  contents  of  the  contract  at  the  time 
he  was  arranging  for  the  cars  at  the  time 
they  were  loaded ;  that  the  train  was  ready 
to  go  when  the  cattle  were  loaded  and  he  ran 
up  to  the  depot  and  signed  the  contract  and 
left;  that  he  did  not  know  the  contents  of 
tbls  Instrument  when  be  signed  it.  He  was 
not  given  time  to  read  it;  tliat  he  always 
signed  these  contracts  for  transportation  and 
gave  them  to  the  conductor  and  he  punched 
them  the  same  as  he  does  a  ticket. 
On  recross-examlnatloa  he  states: 
That  he  did  not  ask  time  to  read  the  contract; 
that  he  could  read ;  that  he  could  read  while  tea- 
tifying.  "I  did  want  time  to  read  it.  When  I 
ordered  the  cars,  and  when  I  got  into  the  ca- 
boose, I  knew  it  would  be  required  of  me  to  sign 
one  of  these,  such  as  I  had  beign  signing.  I  could 
have  read  one  of  these  contracts  at  different 
times  on  the  train.  I  did  not  think  it  was  neces- 
sary to  read  it.  So  far  as  I  know,  every  con- 
tract I  signed  was  just  like  tiiis,  so  far  as  I 
know." 

[1,2]  In  the  original  petition  appellee  al- 
leged: 

"That  the  time  said  cattle  were  delivered  to 
the  Southern  Kansas  Railway  CJompany  of  Tex- 
as, said  defendant  issued  to  plaintiff  a  receipt  or 
bill  of  lading  therefor,  whereby  said  defendant 
acknowledged  delivery  of  said  cattle  for  trans- 
portation, as  aforesaid." 

And  then  alleged  that  the  same  was  taken 
up  and  In  the  possession  of  appellants,  and 
demanded  its  production  on  the  trial,  or  pa- 
rol evidence  would  be  offered  of  Its  contents. 
It  is  only  in  the  supplemental  petition  tliat 
he  alleges  an  oral  agreement  to  furnish  cars, 
and  the  reception  of  the  cattle  by  appellants, 
and  the  loading  of  them  on  the  cars  Iiefore 
issuing  the  receipt  therefor.  We  believe, 
however,  in  his  original  petition,  that  this 
cause  of  action  is  based  on  the  written  con- 
tract, and  the  evidence  of  appellee  clearly 
indicates,  we  think,  that  he  brought  his  cat- 
tle to  the  shipping  pens  with  the  understand- 
ing and  knowledge  that  the  written  contract 
for  transportation  would  be  required.  The 
fact  that  he  did  not  read  it  should  not,  un- 
der such  drcumstances,  defeat  the  appel- 
lant's rights  thereunder.  Knowing  that  he 
must  sign  it  and  that  he  would  do  bo,  and 
that  appellant  required  a  written  contract 
before  shipment,  for  the  transportation  of  tbe 
cattle,  he  ought  not  to  be  permitted  to  say 
that  he  is  not  bound  thereby,  because  Iw 
did  not  know  its  contents.  His  secret  pur- 
pose could  not  make  a  contract,  especially 
so  when  he  knew  the  appellant  was  relying 
upon  the  terms  of  the  written  contract, 
which  he  was,  and  would  be,  reqidred  to 
sign,  and  which  he  did  sign.  For  13  years 
he  bad  been  stilpplDg  cattle  over  titte  «ppel- 
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lant  roads,  and  lately  had  been  shipping  ev- 
ery week,  and  had  never  shipped  withont 
signing  and  making  anch  contract  Even 
though  he  bad  never  read  one  he  certainly 
In  that  length  of  tlmp  onght  to  have  done  so, 
when,  by  his  admission,  it  is  shown  he  coald 
have  done  so.  Railway  Go.  v.  Adams,  182 
S.  W.  366;  Turner  v.  Henderson,  183  S.  W. 
51 ;  Railway  Co.  v.  Halsell,  36  Tex.  Civ.  App. 
522,  81  a  W.  1243 ;  RaUway  Co.  v.  Wright, 
24  Tex.  cav.  App.  291,  68  8.  W.  846.  The 
courts  have,  in  certain  cases,  relieved  the 
Ignorant  and  those  who  could  not  know ;  but 
where  they  do  know  the  contents  of  the  writ- 
ten contract,  or  should  have  known  by  the 
use  of  reasonable  diligence,  we  do  not  think 
they  are  relieved.    Our  Supreme  Court  said : 

"If  the  Southern  Pacific  Company  received  the 
horses  for  shipment,  furnishing  the  cars  for  that 
purpose,  without  demanding  any  written  con- 
tract of  the  parties,  and,  after  the  horses  were 
upon  the  cars  and  the  train  about  to  leave,  the 
contracts  were  presented  to  the  men  in  charge, 
or  to  the  shipper,  for  signature,  and  if  the  ship- 
per or  the  person  who  signed  them  did  not  know 
the  contents  of  the  contracts,  and  had  no  time 
for  reading  them,  and  signed  them  under  these 
conditions  in  order  to  secure  the  passes  to  attend 
the  horses,  such  contracts  would  not  be  the  con- 
tracts of  the  shipper,  and  the  limitation  which 
restricted  the  liability  of  the  railway  company  to 
damages  accruing  on  its  own  line  was  not  bind- 
ing upon  the  shipper.  Railway  Co.  v.  Grant,  6 
Tex.  Civ.  App.  674,  26  S.  W.  288:  RaUway  Co. 
T.  Withers,  16  Tei.  Civ.  App.  506,  40  S.  W. 
1073;  Railway  Co.  v.  Carter,  9  Tex.  Civ.  App. 
677,  29  S.  W.  565."  Railway  Co.  v.  Meadors, 
104  Tex.  469,  140  S.  W.  427. 

This  court.  In  several  cases,  has  recognized 
the  above  rule;  hot  in  order  to  invoke  the 
rule  It  must  have  been  a  contract  for  the 
transportation  upon  the  oral  agreement  It 
occurs  to  us  there  could  have  been  no  such 
contract  in  this  case  for  the  reason  when  the 
cattle  were  delivered  appellee  knew  he  would 
have  to  sign  the  written  contract ;  that  the 
appellant  would  require  It ;  had  always  done 
so  with  him  and  he  did  sign  exactly  what  he 
had  expected  to  sign,  and  the  cattle  were 
transported  on  that  contract.  In  this  in- 
stance, whether  he  read  or  did  not  read  it 
made  no  difference.  He  will  not,  on  such 
negligence,  be  heard  to  dispute  his  engage- 
ment entered  into  in  writing.  Under  the 
facts  of  this  case  the  trial  court  should  have 
instructed  a  verdict  for  the  appellants,  as 
requested. 

[>]  The  contract  as  to  the  time  in  which 
the  suit  should  be  instituted  is  valid  in  in- 
terstate shipments  under  the  law  as  it  ex- 
isted at  the  date  of  the  shipment  Railway 
Co.  V.  Harriman,  227  U.  S.  657,  33  Sup.  Ct 
397,  57  U  Ed.  690,  and  the  recent  case  of 
Northern  P.  E.  Co.  v.  Wall,  241  U.  8.  87,  36 
Sup.  Ct  493,  60  L.  Ed.  905. 

The  judgment  of  the  trial  court  will  be 
reversed  and  here  rendered  that  api)ellee 
White  take  nothing  by  reason  of  this  suit, 
and  that  appellants  recover  their  costs  in 
this  court  and  in  the  court  below. 

Reversed  and  rendered. 


On  Motion  for  Rehearing, 

[4]  The  appellee  White  lias  filed  an  earnest 
argument  with  his  motion  for  rehearing,  in- 
sisting that  the  facts  in  this  case  show  an 
oral  agreement  to  ship  the  cattla  We  have 
again  gone  carefully  over  the  testimony  and 
feel  assured  that  our  conclusion  in  the  origi- 
nal opinion  is  correct  The  testimony  of  the 
original  order  for  the  cars,  in  the  light  of  the 
Interstate  Commerce  Act,  occurs  to  us  does 
not  amount  to  an  agreement  White,  in  ad- 
dition to  his  testimony  set  out  in  the  opinion, 
testifies  that  he  ordered  the  cars  of  Johnson, 
the  agent  of  appellant  for  the  shipment  of 
the  cattle,  before  delivering  them.  He  thinks 
he  ordered  over  the  phone  when  he  sold  the 
cattle  in  the  pasture. 

"I  told  bira  that  I  had  sold  the  cattle,  to  be 
weighed  in  Wichita,  at  a  certain  time,  10  o'clock 
Monday  morning,  and  I  wanted  a  special  run. 
Then  I  went  to  town  that  evening.  I  believe  the 
next  morning,  in  company  with  A.  J.  Hill,  I 
went  to  the  depot  to  see  Johnoon.  I  met  him  on 
the  platform.  I  stated  the  trade  I  bad  made 
with  Frederick,  Johnson  told  me  he  woald  do 
the  best  he  could  for  me.  He  would  get  the  best 
run  he  could  for  me.  He  called  me  up  3  or  4 
days  later,  over  the  phone,  and  told  me  he  could 
not  get  it  for  me.  I  would  have  to  go  on  the 
regular  pick-up.  I  told  him  I  had  sold  about  400 
head  of  steers  to  Prederick,  to  Wichita.  I  don't 
believe  I  told  him  anything  about  the  price.  I 
told  him  I  sold  them  to  him  to  be  delivered  at 
Wichita,  to  be  weighed  at  10:80  Monday  morn- 
ing.   I  was  to  fill  tiiem,"  etc. 

The  most  that  may  be  said  of  Hill's  testi- 
mony, on  which  appellee  so  much  relies.  Is 
that  White  told  Johnson  about  his  trade  and 
what  he  wanted.  Johnson  "agreed  that  he 
would  try  to  get  a  special  run  for  the  cattle." 
White  admits  that  Johnson  afterwards  told 
him  he  could  not  get  that  run  and  that  he 
would  have  to  "go  on  the  regular  pick-up." 
It  occurs  to  us  this  does  not  meet  the  terata 
of  an  agreement  for  shipment  It  was  sim- 
ply an  order  for  cars.  Johnson  agreed  to 
nothing,  but  that  be  would  try  to  get  a  spe- 
cial run,  which  he  afterwards  notified  appel- 
lant he  conM  not  get  The  appellee,  never- 
theless, brought  In  his  cattle  for  shipment 
He  did  so  knowing  he  would  be  required  to 
sign  the  contract  he  did  sign.  After  20 
years'  experience  as  a  cattle  shipper  and  13 
years'  over  this  road,  he  must  have  known 
that  the  contract  would  answer  the  purpose 
of  transportation  for  the  caretaker,  and  also 
that  it  was  a  contract  for  the  shipment. 
White's  testimony  as  to  what  was  said  and 
done  before  the  shipment  between  him  and 
tha  agent,  shows  no  more  than  a  request  for 
cars,  as  provided  for  in  the  Interstate  Com- 
merce Act  Section  1,  as  amended  by  Act 
Cong.  June  29,  1906,  i  1  (U.  8.  Comp.  St 
1913,  8  8563,  subd.  2),  thereof  provides: 

"And  it  shall  be  the  duty  of  every  carrier  sub- 
ject to  the  provisions  of  this  act  to  provide  and 
furnish  such  transportation  upon  reasonable  re- 
quest therefor." 

The  act  defines  "transportation"  as  includ- 
ing all  cars,  instrumentalities,  and  facilities 
of  shipment  in  connection  with  the  receipt 
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and  handling  of  property  transported.  When 
White  ordered  the  cars  for  Interstate  ship- 
ment it  was  the  duty  of  the  railroad  to  fur- 
nish them  under  the  federal  act.  Burnishing 
them  did  not  make  a  contract,  but  it  was  a 
duty  imposed  by  the  law.  This  testimony 
does  not  show  the  elements  of  a  contract  in 
our  opinion,  and  especially  when  it  was  un- 
derstood by  White  be  would  be  required  to 
enter  into  the  contract.  Congress  has  taken 
charge  of  interstate  shipments  from  the  time 
a  request  is  made  for  the  cars  until  final  de- 
livery under  the  ccmtract  of  shipment. 

[S]  Furnishing  cars  for  the  shipment  of 
property  is  within  the  federal  act,  and  the 
conditions  in  the  contract  of  shipment  as  to 
Uability  is  controlling.  Railway  Co.  v.  Pres- 
cott,  240  U.  S.  632,  36  Sup.  Ct  4C9,  60  L.  Ed. 
836. 

The  motion  for  rehearing  is  overruled. 


SAN  ANTONIO  UFE  INS.  CO.  T.  TRAM- 
HELL  et  al.    (No.  7073.) 
(Court  of  Civil  Appeals  of  Texas.    Qalveeton. 
June  16,  1916.    Rehearing  Denied  Oct.  5, 
1916.) 

1.  Fraud      «=s»37— Action*— Venue— Excbp- 

TION. 

Within  exception  7.  "Cases  of  Fraud,"  to 
Vernon's  Sayles'  Ann.  (3iv.  St.  1914,  art  1830, 
providing  that  no  one  shall  be  sued  out  of  the 
county  in  which  he  has  his  domicile,  defendant 
insurance  company  was  not  chargeable  with  any 
fraud  of  T.,  its  agent  onl^  for  soliciting  insur- 
ance, in  making  his  individual  contract  with 
plaiutiS  to  procure  a  loan  for  him,  though  de- 
fendant's president  knew,  when  plaintifrB  ap- 
plication for  insurance  was  made  and  premium 
thereon  paid,  that  plaintiff's  reason  for  obtain- 
ing the  Insurance  was  to  enable  him  to  secure  a 
loan  which  T.  was  negotiating  for  him  with 
other  parties;  such  knowledge  not  making  de- 
fendant liable  for  any  fraudulent  act  or  state- 
ment of  T.  in  the  matter  of  securing  the  loan, 
of  which  it  had  no  knowledge  and  which  it  did 
not  ratify. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Ont. 
Dig.  !  S3;    Dec.  Dig.  <8s»37.] 

2.  Fraud  «=»37— Actions— Venus— Excep- 
tion— Telkphonb  Convebsation. 

Defendant  was  not  chargeable  with  fraud 
committed  In  B.  county,  within  exception  7,  to 
the  provision  of  Vernoua  Sayles'  Ann.  Civ.  St. 
1914,  art.  1830,  that  no  one  shall  be  sued  out 
of  the  county  of  his  domicile,  by  reason  of  any 
promise  of  defendant's  president,  talking  over 
a  phone  from  E.  county  to  plaintiff  in  H.  coun- 
ty, that  defendant  would  do  what  T.  had  in  B. 
county  promised  defendant  would  do. 

[Ed.  Note.— For  other  cases,  sec  Kraud,  Cent. 
Dig.  i  33;    Dec.  Dig.  <8=»37.] 

3.  Corporations  <g=>u03(2)— Venue— Cause 
OF  Action  Arising  from  Insurance  Con- 
tract. 

Any  cause  of  action  growing  out  of  a  con- 
tract of  insurance,  plaiutifTs  application  for 
which  was  signed  in  B.  county  and  sent  to  de- 
fendant in  E.  county,  where  It  accepted  it,  did 
not  arise  in  B.  county,  within  exception  24,  to 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art  183U, 
placing  venue  in  the  county  of  defendant's  dom- 
icile, that  action  against  a'  private  corporation 
may  be  brought  in  the  county  in  which  the  cause 
of  action  or  any  part  thereof  arose;  the  appli- 
cation not  constituting  a  contract  till  accepted. 


and  the  contract  therefore  being  made  in  E. 
county. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  1936;    Dec  Dig.  «=>503(2).] 

4.   COBPOBATIONS        «=>503(2)— VENUE— CAUSX 

OF  Action— VESBiki,  Prouisb  or  Insurancs 

Agent. 
Plaintiff's  application  for  insurance  in  de- 
fendant corporatiop,  providing  that  it  and  the 
policy  issued  thereon  shall  constitute  the  entire 
contract,  and  that  defendant  shall  not  be  bound 
by  any  statement  unless  incorporated  in  the  ap- 
plication, no  verbal  agreement  of  the  solicititts 
agent  with  plaintiff  as  to  return  of  the  premium 
under  certain  conditions,  is  enforceable  against 
defendant,  so  as  to  be  baas  for  the  twenty- 
fourth  exception  to  Vernon's  Sayles'  Ann.  Civ. 
St  1914,  art  1830,  as  to  venue,  that  action 
against  a  private  corporation  may  be  brought 
in  the  county  where  toe  cause  of  action  or  any 
part  of  it  arose. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  $  1936 ;    Dec.  Dig.  «=»503(2).] 

Appeal  from  District  (}ourt,  Brazoria  Goan- 
ty;   Samuel  3.  Styles,  Judge. 

Action  by  H.  L.  Trammell  and  others 
against  the  San  Antonio  Life  Insurance  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Reversed  and  remanded,  with 
instructions. 

Jno.  F.  Onion,  of  Dallas,  and  Munson,  Wil- 
liams &  Munson,  of  Angleton,  for  appellant. 
Graves  &  Graves,  of  Houston,  Gaines  &  Cor- 
bett,  of  Bay  City,  and  R.  C.  Gaines  and  Mas- 
terson  &  Rucks,  all  of  Angleton,  for  appel- 
lees. 

PLEASANTS,  C.  3.  This  suit  was  brought 
by  appellees  against  appellant  to  cancel  a 
contract  of  insurance,  and  to  recover  the 
premium  paid  for  the  insurance  issued  un- 
der said  contract.  For  the  purposes  of  tlila 
opinion  we  adopt  from  appellees'  brief  the 
following  summary  of  the  allegations  of 
plaintiffs'  petition: 

"This  was  a  suit  by  and  for  the  use  and  bene- 
fit of  the  Angleton  State  Bank  against  the  de- 
fendant San  Antonio  Life  Insurance  Uompany 
for  the  recovery  of  $13,612 ;  H.  L.  Trammell 
and  E.  3.  Hodges  bein^  nominal  plaintiSs  in  said 
suit,  asserting  no  individual  rights,  but  acting 
as  the  bank's  medium,  and  suing  alone  for  its 
use  and  benefit. 

"Plaintiff  alleged:  That  on  the  11th  day  of 
September,  1913,  the  said  Trammell  and  the 
defendant  insurance  company,  acting  through  its 
agent,  Porter  M.  Travis,  subject  to  and  con- 
tingent upon  certain  antecedent  terms  and  con- 
ditions, in  the  ofhce  of  the  Angleton  State  Banlc 
at  Angleton,  Tex.,  made  a  certain  contract  and 
as  a  part  thereof  and  incident  thereto  Trammell 
made  application  to  defendant  insurance  com- 
pany for  a  policy  of  insurance  upon  his  life  in 
the  sum  of  $400,000  to  better  secure  a  $400,000 
loan  on  Trammeli's  plantation  in  Brazoria  coun- 
ty, Tex.  That  said  insurance  company  and  its 
agent  Porter  M.  Travis,  and  one  E.  O.  Wood- 
dell,  then  and  there  contracted  to  procure,  or 
failing  in  that  to  make  the  said  Trammcll  a 
$400,000  loan  upon  his  plantation,  and  defend- 
ant insurance  company  further  contracted  to 
receive  said  application  for  insurance,  subject 
to  said  antecedent  conditions  that  he  have  is- 
sued and  delivered  to  him  or  some  trustee  for 
the  purpose  of  carrying  out  the  entire  enterprise 
an  insurance  policy  upon  Trammeli's  life  in  the 
specific  sum  of  $400,000  to  be  used  and  hypoth- 
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ecated  by  him  under  said  general  arrange- 
ments between  all  the  parties  to  secure  said 
$400,000  loan,  it  being  specifically  understood  by 
all  toe  parties  that  the  $400^000  insurance  pol- 
icy was  to  be  delivered  to  Trammell  and  that 
he  was  to  aocept  same  and  pay  the  first  year's 
premium  thereon  for  the  si>ecific  and  only  pur- 
pose of  its  being  used  as  security  for  said  loan, 
and  the  policy  was  not  to  be  delivered  to  Tram- 
mell, and  he  was  not  to  pay  the  first  year's 
premium  thereon  except  upon  the  specific  con- 
ditions that  said  defendant  and  its  agent.  Por- 
ter M.  Travis,  procure  for  or  make  to  him  said 
$400,000  loan. 

"PlaintifE  alleges:  That  at  the  time  of  mak- 
ing said  agreement  and  through  all  the  arrange- 
ments between  the  parties  thereto  relating  to 
said  loan,  it  was  distinctly  understood  that  no 
money  was  to  be  paid  on  account  of  such  in- 
surance policy,  unless  the  loan  was  made,  or  if 
any  premium  money  was  paid  prior  to  the  con- 
summation of  the  loan,  it  would  only  be  so  paid 
as  the  necessary  means  of  procuring  said  loan, 
and  would  be  held  for  that  purpose  alone  by  de- 
fendant and  returned  by  said  defendant  to  Tram- 
mell on  the  failure  of  said  loan.  That  in  pur- 
suance of  said  agreement  and  arrangement  and 
subject  to  its  terms  and  conditions  thereafter, 
to  wit,  on  the  17th  of  September,  1913,  at  the 
special  instance  and  request  of  said  defendant 
and  its  agent,  P.  M.  Travis,  plaintifF  Angleton 
State  Bank,  through  its  said  then  cashier,  E.  J. 
Hodp;es,  for  the  account  of  its  said  coplaintiS 
herein,  H.  L.  Trammell,  paid  said  defendant  in- 
surance company  and  its  said  agent,  P.  M. 
Travis,  the  sum  of  £7,500  in  cash.  That  there- 
after, on  the  23d  day  of  September,  1013,  at 
the  special  instance  and  request  of  said  defend- 
ant and  its  said  agent,  P.  M.  Travis,  said  plain- 
tiff Angleton  State  Bank,  through  its  then  cash- 
ier, JB.  J.  Hodges,  for  the  account  of  said  co- 
plaintifi  herein,  H.  L.  Trammell,  paid  to  the 
said  defendant  insurance  company,  and  to  its 
agent,  P.  M.  Travis,  the  further  sum  of  $6,012 
in  cash.  That  said  agreement  and  arrangement 
and  said  contract  for  insurance  and  for  a  loan 
was  made  in  Angleton,  Brazoria  county,  Tex., 
and  that  all  parts  of  said  contract,  including 
completion  of  the  loan,  delivery  of  all  security, 
and  payment  of  all  money,  were  to  be  executea 
at  .djigleton,  Tex. 

Plaintiff  allege*:  That  the  said  Travis  and 
Wooddell,  for  the  purpose  of  making  said  agree- 
ment, came  to  Angleton  on  September  11,  1913, 
by  way  of  San  Antonio,  Tex.,  and  that  while  in 
San  Antonio  they  fully  advised  defendant  instir> 
ance  companpr  and  its  president,  Henry  A. 
Hodge,  of  their  intended  trip  to  Angleton,  Tex., 
and  their  purposes  to  make  said  $400,000  loan  to 
the  said  Trammell  on  his  plantation,  and  to  bet- 
ter secure  the  same  they  desired  to  have  him 
insure  his  life  in  a  like  sum  to  be  used  as  col- 
lateral security  on  said  loan.  That  it  was  then 
and  there  agreed  between  said  insurance  com- 
pany, Trammell,  and  Wooddell  that  it  would  un- 
dertake the  writing  of  said  insurance,  and  said 
defendant  company  made  and  appointed  the  said 
P.  M.  Travis  its  agent  and  representative,  with 
full  power  and  authority  to  solicit  and  obtain 
said  insurance  in  said  amount  for  said  purposes 
u^Q  said  Trammell's  life,  and  upon  the  condi- 
tions above  stated,  with  power  to  receive  and 
deliver  said  policy  to  Trammell  or  some  trustee 
for  said  purpose,  and  to  In  all  respects  fully 
represent  said  defendant  company  in  the  pro- 
curement, hypothecation,  delivery,  and  subjec- 
tion of  said  $400,000  of  insurance  to  the  pur- 
poses above  set  out.  That  defendant  insurance 
company,  prior  to  taking  any  action  upon  or 
making  any  effort  to  place  said  insusance  upon 
said  'AammeR's  life,  had  full  knowledge  and  was 
specifically  advised  through  its  president,  Henry 
A.  Hodge,  and  its  agent,  Travis,  of  the  purpose 
for  which  said  insurance  was  sought  and  of  the 
agreements  and  conditions  upon  which  it  was  to 
be  paid  for.    That  shortly  after  defendant  insor- 


ance  company  bad  received  said  $13,512,  an<l 
before  any  insurance  was  issued,  said  insurance 
company  and  its  president,  Henry  A.  Hodge, 
were  again  in  full  knowledge  and  particularly 
advised  and  informed  by  H.  E>.  Trammell  that 
said  money  had  been  paid  for  said  $400,000  of 
Insurance  and  of  the  purposes  for  which  same 
was  sought  to  be  used,  and  of  the  conditions  up- 
on which  same  was  to  be  delivered  to  him,  and 
further  of  said  contract  and  agreement  of  the 
defendant's  said  agent,  P.  M.  Travis,  to  the 
effect  that  said  money  had  been  paid  to  the  de- 
fendant company  through  its  agent  under  the 
solemn  agreement  that  it  was  to  be  returned  if 
said  loan  was  not  consummated.  That  said  in- 
surance company  fully  ratified  such  agreement 
and  agreed  that  if  said  loan  was  not  made  said 
money  would  be  returned.  That  plaintiff  was 
induced  to  enter  into  said  enterprise  and  to  pay 
said  $13,512  to  defendant  insurance  company 
under  and  in  consequence  of  and  in  reliance  upon 
the  following  representations  made  to  them  at 
Angleton,  Tex.,  on  September  11,  1913,  and  di- 
vers dates  and  places  before  and  after  said  date, 
in  person,  by  correspondence,  by  telephone,  and 
otherwise,  and  continued,  renewed,  and  reiterat- 
ed all  through  and  during  said  transactions  up 
to  and  including  about  April,  1914,  by  said 
defendant  insurance  company,  and  by  its  said 
president,  Henry  A.  Hodge,  and  by  its  agent,  P. 
M.  Travis,  and  by  them  both,  and  by  said  E).  C. 
Wooddell  independently,  to  wit,  that  said  de- 
fendant insurance  company  and  said  Travis  and 
Wooddell  could  and  would  procure  or  make  a 
loan  of  $400,000  to  Trammell  on  his  Retrieve 
plantation,  provided  he  would  further  secure  said 
loan  by  an  insurance  policy  on  bis  life  for  a 
like  amount  That  they  were  in  close  touch 
with  large  business  capital  in  the  dty  of  New 
York  and  in  London,  England,  whom  they  term- 
ed their  'Eastern  connections,'  who  were  ready 
and  willing  and  able  to  make  Trammell  the  said 
loan.  That  after  said  application  for  insurance 
bad  been  made  and  Trammell  had  given  his 
check  for  the  first  year's  premium  thereon, 
which  said  dieck  was  to  accompany  said  appli- 
cation and  not  be  presented  for  payment  until 
said  loan  was  obtained,  that  being  the  real 
agreement  of  the  parties  hereto  at  all  times,  that 
the  said  Travis  and  Wooddell  and  said  defend- 
ant insurance  company,  in  order  to  induce  these 
plaintiffs  or  some  of  them  to  pay  over  the  actual 
cash  in  lieu  of  Trammell's  check,  then  for  the 
first  time  represented  and  insisted  that  their 
Eastern  connection  required  that  the  money  for 
the  first  year's  premium  on  said  insurance  policy 
be  actually  paid  in  advance  as  an  evidunce  of 
good  faith  on  the  part  of  the  plaintifFs,  and  that 
Trammell  would  accept  said  loan  when  tendered 
to  him ;  and  then  further  specifically  agreed 
after  said  money  was  then  paid  it  would  be  re- 
turned to  them  at  once  on  the  failure  to  consum- 
mate said  loan;  and  further  stated  as  a  fact 
that  the  procuring  of  said  loan  was  an  absolute 
certainty;  and  as  a  still  further  inducement  to 
plaintiffs,  they  also  stated  to  plaintiffs  that  un- 
less all  of  the  first  year's  premium  was  paid  said 
loan  would  be  canceled,  but  that  if  same  was  paid 
they  would  then  make  at  once  to  plaintiff  Tram- 
mell a  personal  advance  of  $35,000.  That 
plaintiffs  believed  said  statements  and  repre- 
sentations to  be  true  and  relied  upon  same,  and 
but  for  such  reliance  and  belief  would  not  have 
entered  upon  said  enterprise  nor  paid  said  mon- 
ey. That  each  and  all  of  said  statements  and 
representations  were  false  and  fraudulent,  and 
were  known  to  be  so  by  Travis  and  Wooddell 
when  made,  and  were  made  for  the  fraudulent 
purpose  of  inducing  plaintiffs  to  pay  over  said 
$13,512,  which  said  purpose  they  thereby  accom- 
plished. That  neither  said  loan  nor  any  part 
thereof  was  ever  made  or  tendered  to  Trammell, 
and  Travis  and  Wooddell  knew  that  said  loan 
would  never  be  made,  that  they  had  no  such 
connections,  and  that  they  would  not  and  were 
not  in  a  position  to  procore  or -make  said  loan. 
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"Plaintiff  further  allegsd:  Tfiat  said  defend- 
ant insurance  company,  even  if  it  was  oot  an 
original  party  thereto,  waa,  lone  prior  to  the  ia- 
Buance  or  tender  to  Trammel!  of  any  such  insar- 
ance,  fully  advised  and  informed  of  all  of  said 
■tatementa  and  representation!  and  promises  so 
made  to  plaintiSs  and  each  of  them  by  Travis 
and  Wooddell,  and  that  after  its  aaid  full  knowl- 
edge thereof  said  defendant  company  aided  and 
abetted  the  said  fraudulent  scheme  and  pur- 
pose of  Travis  and  Wooddell  by  assuring  plain- 
tiff Trammell  through  its  president,  H.  A. 
Hodge,  and  otherwise,  that  said  $400,000  loan 
would  be  made,  and  that  said  Wooddell  and  Tra- 
vis were  reliable,  and  that  Trammell  oould  rely 
upon  their  statements  to  him.  That  further  re- 
lying upon  said  defendant's  said  assurances  to 
him,  the  said  Trammell  was  lulled  into  inactiv- 
ity, induced  to  delay  action  to  procure  the  re- 
turn to  its  rightful  owner  of  said  insurance  pre- 
mium BO  paid  to  defendant,  as  aforesaid,  and 
induced  to  pay  said  insurance  company  said 
$13,512.  That  immediately  upon  discovering 
said  fraud  plaintiffs  repudiated  said  entire  trans- 
action and  demanded  of  defendant  the  rescis- 
sion of  said  contract  for  insurance  and  the  re- 
turn of  the  premium  money  paid,  all  of  which 
was  refused.  That  b^  reason  of  said  fraud  in- 
ducing and  inhering  in  the  scftne  the  said  con- 
tract and  applicntion  for  insurance  was  invali- 
dated and  plaintiffs  are  entitled  to  complete 
rescission,  and  to  be  placed  in  the  same  condi- 
tion they  were  in  prior  to  the  making  of  same, 
and  that  the  defendant  insurance  company 
thereby  became  and  is  liable  for  the  repayment 
and  return  of  said  $13,512  and  interest  thereon 
to  plaintiffg  in  the  manner  and  form  herein  set 
out. 

"Plaintiffs  alleged  in  the  alternative  that  the 
defendant  insurance  company  contracted  to  fur- 
nish to  plaintiff  Trammell  $400,000  of  insurance, 
and  that  he  paid  the  fall  amount  of  the  first 
year's  premium,  but  that  said  insurance  com- 
pany has  failed  and  refused  to  procure  said  in- 
surance, and  thereby  breached  its  conti'act,  and 
is  liable  to  plaindS  in  the  sum  of  $13,612  as 
damages  for  such  breach. 

"Plaintiffs  prayed  for  rescission  of  said  alleged 
contract,  and  for  the  return  to  the  rightful  own- 
er of  the  said  $13,612,  and  in  the  alternative 
for  damages  resultmg  therefrom." 

Appellant  answered  by  a  sufficient  plea  of 
privilege  to  be  sued  In  Bexar  county — the 
connty  of  Its  domicile.  This  plea  was  by 
agreement  of  the  parties  heard  with  the  case. 
Subject  to  its  plea  of  privilege  appellant 
further  answered  by  general  denial  and  spe- 
cial denials  of  the  material  allegations  of 
the  petition,  except  as  to  the  execution  of  a 
oontract  of  instirance  upon  which  it  had  pro- 
cured the  insurance  policies  in  favor  of  ap- 
pellee Trammell  and  had  received  the  net 
premium  paid  therefor.  The  answer  also 
contains  special  pleas  and  defenses,  the  na- 
ture of  which,  in  view  of  our  holding  upon 
the  question  of  venue,  need  not  be  stated. 

The  cause  was  tried  In  the  court  below 
without  a  Jury,  and  Judgment  was  rendered, 
overruling  appellant's  plea  of  privilege,  and 
In  favor  of  appellees  for  the  sum  of  $13,512. 

[1 , 2]  The  undisputed  evidence  shows  that 
appellant's  domicile  was,  as  alleged  In  its 
plea  of  privilege,  in  Bexar  county,  that  It 
had  no  agent  in  Brazoria  county,  and  that  it 
had  not  entered  Into  any  contract  in  writing 
with  appellees  to  be  performed  in  Brazoria 
county.  The  nature  of  the  suit  and  the  sta- 
tus of  the  parties  aa.disdosed  by  the  petition 


negatlres  all  of  the  other  exo^itloiis  to  tbe 
venue  statute  which  guarantees  to  all  per- 
sons the  right  to  have  solta  against  them 
brought  in  the  county  of  their  domicile,  ex- 
cept section  7  of  said  statute,  which  provides 
that  in  ail  "cases  of  fraud"  suit  may  be 
brought  In  the  connty  in  which  the  fraud 
was  committed,  and  section  24,  which  inx>- 
vides  that  suit  against  a  private  corporation 
may  be  brought  in  the  coimty  In  which  tbe 
cause  of  action  or  a  part  thereof  arose.  Tbe 
evidence  does  not  sustain  ^tber  of  these 
exceptions. 

It  is  conclusively  shown  by  tbe  evidence 
that  appellant  was  not  a  party  to  tbe  con- 
tract to  procure  a  loan  for  appellee  Tiam- 
mell,  and  the  acts  and  statements  of  Travis 
in  relation  to  said  contract,  if  conceded  to 
be  fraudulent,  cannot  be  charged  to  appel- 
lant. Travis  was  appellant's  agent  only  for 
the  purpose  of  solidtiag  and  obtaining  appU< 
cations  for  insurance  and  receiving  the  ad- 
vanced premiums  therefor,  and  his  agree- 
ments and  contract  in  regard  to  obtaining 
the  loan  were  not  made  with  appellees  as  tbe 
agent  of  appellant,  and  there  is  nothing  In 
the  evidence  to  Justify  the  conclusion  that 
appellees  understood  that  appellant  was  In 
any  way  liable  for  or  bound  by  tbe  loan  con- 
tract. All  that  tbe  evidence  shows  In  this 
regard  Is  that  the  president  of  appellant 
company  knew  at  the  time  the  appIicati<Hi 
for  Insurance  was  made  and  the  premium 
paid  that  Trammell's  reason  for  obtaining 
the  insurance  was  to  enable  him  to  secure  a 
loan  which  Travis  and  Wooddell  were  ne- 
gotiating for  him  with  parties  in  New  York 
or  St  Louis.  This  knowledge  on  the  part  of 
appellant  could  not  make  it  liable  for  any 
fraudulent  acts  or  statements  on  the  part  or 
Travis  in  the  matter  of  securing  said  loan, 
of  which  it  had  no  knowledge  and  which  It 
did  not  ratify.  It  is  claimed  by  appellees 
that  appellant  is  chargeable  with  fraud  com- 
mitted in  Brazoria  county  because  of  the 
fact  that  its  president  ratified  the  agreement 
of  its  agent,  Travis;  that  In  case  the  loan 
was  not  made  the  money  paid  as  premium 
for  the  insurance  would  be  returned.  Tram- 
mell testified: 

"It  was  some  four  or  five  days  after  I  signed 
this  application  for  insurance  before  the  first 
part  of  the  first  years'  premium  was  paid,  and 
about  that  time  I  liad  a  phone  conversation  with 
Mr.  Henry  A.  Hodge,  president  of  the  San 
Antonio  Life  Insurance  Company,  about  the  15th 
of  September.  I  called  up  Mr.  Hodge  in  Hous- 
ton and  told  him  we  were  getting  in  pretty  deep 
water;  that  a  lot  of  money  was  being  paid 
out,  and  me  worried  and  troubled,  and  asked 
him  if  he  knew  Mr.  B.  C.  Wooddell.  and  he 
says,  'No,  I  don't  know  him  except  from  cor- 
respondence,' but  he  said,  'I  correspond  with 
him  and  others  in  New  York  quite  a  while,'  and 
he  says,  'From  what  I  learned  from  that  cor- 
respondence, be  is  all  right  in  every  respect,' 
and  he  said,  'Mr.  P.  M.  Travis,  our  agent,  whom 
I  have  known  for  a  long  time,  and  who  is  thor- 
oughly reliabie,  was  sent  to  New  York  by  me,' 
and  he  said,  'Beyond  a  question  of  doubt  he  is 
all  right,  and  is  able  to  do  what  he  says  he 
can.'    And  I  asked  him  if  the  m<»ey  would  be 
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returned ;  tbat  is,  the  premium,  if  the  loan  was 
not  made,  and  he  said,  ^Tes,  It  will,'  and  I  asked 
him  If  he  would  connrm  that  by  letter,  and  he 
aaid,  'Write  Mr.  Travis ;  he  is  handling  yoni 
case,  and  he  wUl  write  yon.'  That  was  the  ex- 
tent of  our  conversation.  A  few  days  after  that 
I  wrote  Mr.  Travis  in  reference  thereto,  and  1 
felt  sure  then  that  the  loan  would  he  made,  and 
I  ratified  the  paybig  of  the  insurance  money." 

The  accuracy  of  tbis  statement  la  denied 
by  Hodge,  who  testified  that  he  told  Trammell 
in  this  conversation  over  the  telephone  that 
his  money  would  be  returned  to  him  In  event 
hla  application  for  insurance  should  not  be 
accepted,  but  for  the  purpose  of  determining 
the  correctness  of  the  trial  court's  holding 
upon  the  plea  of  privilege  we  must  take  the 
statement  of  Trammell  as  true. 

Taking  the  testimony  of  Trammell  as  to 
the  statements  made  by  Hodge  as  true,  it 
certainly  does  not  show  fraud  committed  in 
Brazoria  county.  If  Hodge's  promise  that 
the  premium  would  be  returned  was  made 
for  the  puriwse  of  inducing  Trammell  to  pay 
said  premium  and  Hodge  at  the  time  of  mak- 
ing said  promise  liad  no  intention  of  com- 
plying therewith,  such  representation  would 
constitute  fraud.  But  Hodge,  when  making 
such  representation,  was  at  San  Antonio  ih 
Bexar  county  talking  over  the  telephone  to 
Trammell  at  Houston  in  Harris  county,  and 
it  is  clear  that  If  such  representations  make 
a  case  of  fraud  such  fraud  was  not  com- 
mitted in  Brazoria  county. 

[3]  We  cannot  agree  with  the  further  con- 
tention of  appellees  that  the  suit  was  main- 
tainable in  Brazoria  county  on  the  ground 
that  the  cause  of  action  or  a  part  thereof 
arose  in  said  county.  The  written  applica- 
tion for  insurance  was  signed  by  Trammell 
in  Brazoria  county  and  sent  to  appellant  in 
Bexar  county.  The  application  did  not  con- 
stitute a  contract  until  It  was  accepted  by 
appellant,  and  therefore  the  contra'^t  was 
made  in  Bexar  county,  and  any  cause  of  ac- 
tion growing  out  of  this  contract  cannot  be 
said  to  have  arisen  in  whole  or  in  part  in 
Brazoria  county.  Planters'  Cotton  Oil  Co. 
▼.  Whitesboro  Cotton  Oil  Co.,  146  S.  W..225. 

[4]  There  is  nothing  in  the  application  in 
regard  to  a  return  of  premiums  in  event 
Trammell  failed  to  receive  a  loaa  It  states 
that  Trammell  applies  to  appellant  for  $400,- 
000  insurance  on  bis  life  at  an  annual  pre- 
mium of  $13,512,  and  that  he  has  paid  to  ap- 
pellant's agent,  Porter  M.  Travis,  at  DaQas, 
Tex.,  $18,512,  the  first  year's  premium.  It 
also  contains  the  following  provision: 

"J  hereby  agree  that  this  application  and  tlie 
answers  made  to  the  medical  examiner  and  the 
policy  applied  for  shall  constitnte  the  entire 
contract  between  the  parties  hereto. 

"Henry  Lee  Trammell. 

"Thla  appBcation  and  the  policy  or  policies 
isnned  in  consequence  thereof  shall  constitute  the 
entire  eootract  of  insurance,  and  the  company 
shall  not  be  bound  in  any  way  by  any  state- 
ment made  by  or  to  any  agent  or  other  person, 
unless  such  promise,  stetement,  or  information 
be  rednoed  to  writing  and  submitted  to  the  com- 
pany in  this  api^cation." 


Under  these  proylsians  of  tlie  application, 
which  appear  upon  its  face,  no  verbal  agree- 
ment made  by  Travis  as  agent  of  appellant 
is  enforceable  against  appellant,  and  cannot 
therefore  be  a  basis  for  sustaining  a  suit 
against  appellant  In  Brazoria  county. 

It  follows  from  what  we  have  said  that  the 
trial  court  erred  In  overruling  appellant's 
plea  of  privilege,  and  the  first  assignment, 
which  complains  of  the  judgment  on  this 
ground,  must  be  sustained.  The  other  iiues- 
tlons  presented  by  the  appeal  will  not  be  dis- 
cussed, and  are  not  passed  upon. 

For  the  error  indicated  the  Judgment  of  the 
court  below  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  trial  court 
to  enter  an  order  transferring  the  case  to 
the  district  court  of  Bexar  county,  as  direct- 
ed by  article  1833,  Ternon's  Sayles'  dvil 
Statutes. 

Reversed  and  remanded,  with  instructions. 


RUDOLPH  V.  HI VELX  et  ux.    (No.  1014.)* 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

June  7,  1916.     Rehearing  Denied 

Oct.  11,  1916.) 

1.  Tbespass  to  Tby  TrrLE  €=>18— Defenses— 
Odtstandino  Supbbiob  Title. 

In  an  action  of  trespass  to  try  title,  a  deed* 
of  trust  was  not  such  outstanding  superior  ti- 
tle or  interest  as  will  prevent  recovery  by  plain- 
tiff, since  a  deed  of  trust  is  merely  security  for 
the  debt  and  before  foreclosure  vests  no  title. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent.  Dig.  §  21 ;  Dec.  Dig.  «=>18.] 

2.  Husband   and   Wite   <S=3224  —  Actions 
aoainsi^Pbooess— DEnccTB  IN  Sebvice. 

Where  a  suit  was  instituted  against  "Louisa 
A.  Filer,"  cited  by  publication,  and  judgment 
rendered  against  her  in  tliat  name,  she  having, 
during  the  pendency  of  the  suit,  but  before  the 
citation  as  to  her  upon  a  second  amended  orig- 
inal petition,  married  "Solomon  £].  Hively,"  she 
was  not  a  party  to  the  action,  and  the  judgment 
as  to  her  is  void. 

W"Ed.  Note. — For  other  cases,  see  Husband  and 
Ife,  Cent  Dig.  {§   808-812,  »78;   Dec  Dig. 
<S=224.] 

3.  Mobtoaoes  ®=s>494— FoBECLOBiniE  Pboceed- 
IWGS— Judgment— Sufficiency. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  2000,  providing  that  judgments  for  the  fore- 
closure of  mortgages  shall  be  that  plaintiff  re- 
cover his  debt,  and,  except  in  judgments  against 
executors,  administrators,  and  guardians,  that 
an  order  of  sale  shall  issue  to  the  sheriff  or  any 
constable  of  the  county,  directing  him  to  seize 
and  sell  the  property,  a  judgment  of  foreclosure, 
which  did  not  provide  for  the  issuance  of  an  or- 
der of  sale,  nor  direct  the  sheriff  to  seize  and 
sell  the  property  as  under  execution,  it  appearing 
that  the  land  was  never  sold  under  the  judg- 
ment, was  insufficient. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  1441-1445;   Dec.  Dig.  <S=>494.] 

4.  Mobtoaoes  «=9356— Sale  undeb  Poweb— 
Notice. 

Where  by  the  terms  of  a  mortgage,  notice  of 
sale  must  be  published  in  a  newspaper,  if  notice 
cannot  be  given  because  no  newspaper  is  publifh- 
ed  in  the  county,  the  trustee  cannot  sefl  under 
the  power  without  recourse  to  a  court  of  equity. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  S§  1063-1067 ;  Dec.  Dig.  «=»356.] 
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Gl  Tbespasb  to  Tby  Title  «=>38(1)— BfvifaENCE 

— Burden  of  Proof. 
In  au  action  of  trespass  to  try  title,  where 
plaintiff  filed  an  affidavit,  charging  that  a  note, 
secured  by  a  deed  of  trust,  and  all  of  its  indorse- 
ments, were  forgeries,  the  burden  rested  npon  de- 
fendant, claiming  title  as  owner  of  the  note  and 
a  trustee's  deed  foreclosing  the  deed  under  power 
of  sale  to  satisfy  the  payment  of  the  note,  to  es- 
tablish the  genuineness  of  the  notes  and  indorse- 
ments as  against  the  affidavit. 

[Ed.  JCote. — For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent.  Dig.  |  53 ;  Dec.  Dig.  <S=»38(1).] 

6.  MosTGAOEB  €=3351— Saue  ttndsb  Powe»— 

Validity. 
A  sale  by  a  trustee  under  a  power  of  sale  in 
a  deed  of  trust,  made  after  the  note  was  barred 
by  limitations  and  after  the  power  could  be  exer- 
cised, is  void. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1049;   Dec.  Dig.  <S=>351,] 

Error  from  District  Court,  Moore  County; 
D.  B.  HUl,  Judge. 

Trespass  to  try  title  by  Solomon  E.  Hively 
and  wife  against  C.  F.  Rudolph.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

C.  F.  Rudolpb,  of  Stratford,  in  pro.  per. 
M.  Cammack,  of  Amarillo,  for  defendants  In 
error. 

HAUj,  J.  This  action  was  brought  by 
Louisa  A.  Hively,  Joined  pro  forma  by  her 
husband,  Solomon  E.  Hively,  against  C.  F. 
Rudolph  alone  for  title  and  possession  of  a 
certain  quarter  section  of  laud  in  Moore 
county.  She  alleged  that  in  a  former  suit 
against  her  and  others,  filed  by  defendant 
Rudolph,  in  the  district  court  of  Moore  coun- 
ty, styled  C.  F.  Rudolph  v.  J.  M.  Roach, 
Louisa  A.  Filer  et  al.,  said  Rudolph  recov- 
ered a  Judgment  against  the  said  Louisa  A. 
Filer  for  the  land  now  in  controversy ;  that 
during  the  pendency  of  said  suit  the  said 
Louisa  A.  Filer  had  married  Solomon  E. 
Hively,  and,  by  reason  of  the  citation  issued 
in  said  suit  and  the  Judgment  entered  there- 
in not  being  in  her  true  name,  the  Judgment 
was  void.  She  alleges  a  deed  to  her  from 
one  M.  Roach,  conveying  the  land  in  con- 
troversy. 

The  defendant,  Rudolph,  by  his  answer, 
showed  the  necessity  of  making  addition- 
al parties.  So  plaintiffs  filed  their  first 
amended  original  petition  October  2,  1914, 
naming  C.  F.  Rudolph,  James  I.  Boyer,  0.  C. 
Clever,  Lon  C.  McCrory,  Dick  Pincham,  Allie 
Pincham,  J.  M.  Turner,  and  H.  Altringer  de- 
fendants. 

The  amended  pleading  set  out  the  claim  of 
the  nonresident  defendants;  tliat  on  March 
31,  1914,  Rudolph  executed  a  deed  of  trust, 
naming  Lon  C.  McCrory  trustee,  and  Dick 
Pincham,  Ailie  Pincham,  J,  M.  Turner,  and  H. 
Altringer  as  beneficiaries.  They  allege,  fur- 
ther, that  there  is  a  deed  of  trust  on  record 
in  Moore  county,  purported  to  be  executed 
by  J.  M.  Roach,  September  6,  1004,  naming 
C.  C.  Clever  as  trustee,  to  secure  a  note  of 


$1,800,  in  favor  of  James  I.  Boyer,  alleging 
said  instrument  was  without  consideration, 
fraudulent,  and  void. 

The  defendant  Rudolph  filed  his  second 
amended  original  answer  July  27,  1915, 
pleading  his  title  specially,  claiming  that 
he  is  the  owner  of  the  land  in  controversy 
by  two  alternative  and  sufficient  chains  of 
title.  His  allegations  set  out  his  title  from 
J.  M.  Roach ;  sets  up  a  mortgage  from  J.  M. 
Roach  to  C.  A.  McFarland,  and  its  assign- 
ment to  C.  F.  Rudolph  the  defendant,  also  a 
Judgment  of  the  district  court  of  Moore  coun- 
ty, dated  January  26,  1910,  foreclosing  said 
mortgage  and  decreeing  the  title  and  posses- 
sion of  the  land  in  controversy  to  Rudolph. 
He  further  alleged  tliat  he  Is  the  owner  of 
the  note  of  $1,600,  dated  September  6,  1904, 
executed  by  J.  M.  Roach  to  J.  I.  Boyer  and 
secured  by  deed  of  trust  on  the  lands  In  con- 
troversy; that  said  note  was  due  five  years 
after  date,  and  had  been  esctended  five  years 
after  maturity,  by  writing  an  indorsement 
on  the  note  and  signed  by  the  parties  before 
its  transfer  to  him.  He  sets  up  a  trustee's 
deed,  foreclosing  the  deed  of  trust  under  the 
power  of  sale  to  satisfy  the  payment  of  the 
note  above  described  by  J.  B.  Mills,  substi- 
tute trustee. 

in  reply  to  tills  amended  answer,  plaintiffs 
filed  a  second  supplemental  petition,  except- 
ing to  the  Judgment  set  np  by  the  defend- 
ant because  It  did  not  foreclose  the  mort- 
gage, but  by  its  recitals  transferred  the  title 
to  the  land  without  sale.  It  was  further  al- 
leged that  plaintiffs  were  not  parties  to  the 
foreclosure  suit,  and  they  interposed  the 
statute  of  limitations  as  to  the  notes;  that 
the  deed  of  the  trustee,  foreclosing  the  deed 
of  trust,  was  void,  the  note  being  barred  by 
limitation  when  the  sale  was  made ;  and  that 
the  land  was  not  advertised  according  to  the 
provisions  of  the  deed  of  trust 

Plaintiff  filed  an  affidavit,  charging  that 
the  $1,600  note,  alleged  by  Rudolph  to  have 
been  made  by  Roach  to  Boyer,  was  a  for- 
gery; that  all  indorsements  thereof  and  the 
assignments  thereof  to  Rudolph  were  also 
forged. 

The  case  was  tried  by  the  court  without  a 
Jury,  and  Judgment  rendered  in  favor  of 
plaintiff  for  the  title  and  possession  of  the 
laud. 

[1]  The  first  assignment,  and  proposition, 
is  to  the  effect  that  in  an  action  of  trespass 
to  try  title  the  plaintiff  cannot  recover  if 
there  is  any  evidence  of  an  outstanding  su- 
perior title  or  Interest,  The  outstanding  title 
wMch  appellant  insists  exists  in  this  case  is 
the  alleged  deeds  of  trust,  executed  by  J.  M. 
Roach  to  J.  I.  Boyer,  to  secure  payment  of 
a  note  for  $1,600.  The  weU-established  rule 
in  this  state  is  that  a  deed  of  trust  is  simply 
a  security  for  the  debt,  and  before  foreclo- 
sure vests  no  title  In  the  beneficiary.  Tltls 
deed  of  trust  has  never  been  foreclosed,  not 
was  foreclosure  sought  in  this  action. 
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[2}  Appellant  next  InBlsta  that  plaintiffs 
are  preclnded  by  the  Judgment  rendered  In 
his  favor  against  J.  M.  Boach,  Louisa  A. 
Flier,  and  others,  January  26,  1910.  It  ap- 
pears that  lionlsa  A.  Flier  married  Solomon 
E.  Hirely  January  25,  1908.  The  citation  as 
to  her  was  issued  June  23,  1009,  upon  a  sec- 
ond amended  original  petition  filed  on  the 
23d  day  of  June,  1909,  and  service  was  by 
publication.  This  question  Is  settled  by  our 
Supreme  Ck>urt,  In  Freeman  et  al.  v.  Haw- 
kins et  al.,  77  Tex.  498,  14  S.  W.  364,  19  Am. 
St.  Bep.  769.  In  that  case  a  judgment 
against  Mary  B.  Robinson,  removing  cloud 
from  the  title  to  certain  lands,  was  set  out 
In  bar  of  an  action  by  Mary  E.  Freeman  to 
recover  the  land.  It  seems  that  at  the  time 
she  acquired  the  land  her  name  was  Mary  E. 
Robinson,  but  afterwards,  and  before  the  In- 
stitution of  the  suit  against  her,  she  married 
i).  C.  Freeman.  She  was  served  by  publica- 
tion as  Mary  E.  Bobinson.  Stayton,  Justice, 
said: 

"On  the  marriage  of  Mary  E.  Robinson  the 
law  conferred  on  her  the  surname  of  her  hus- 
band. 2  Bishop's  Marriage  &  Divorce,  $  704a. 
A  citation,  whether  to  be  served  personally  or  by 
publication,  must  contain  the  names  of  toe  par- 
ties to  the  action.  B.  S.  art.  1215.  We  are  of 
opinion  that  a  citation  by  publication  requiring 
'Mary  E.  Robinson*  to  be  cited  and  to  appear 
was  not  sufficient  to  give  the  court  jurisdiction 
to  render  a  judgment  that  would  bind  'Mary  E. 
Freeman.'    McRee  v.  Brown,  45  Tex.  606."' 

As  In  that  case,  we  conclude  here  that,  the 
salt  having  been  Instituted  agaist  Louisa  A. 
Filer,  dted  by  publication,  and  judgment  ren- 
dered against  her  In  that  name,  she  was  not 
a  party  to  the  action,  and  the  Judgment  as 
to  her  Is  void. 

[3, 4]  We  thluK  the  judgment  rendered  In 
favor  of  Rudolph,  and  which  he  sought  to 
Introduce  in  evidence,  was  insufficient.  In  that 
it  failed  to  comply  with  article  2000,  Ver- 
non's Sayles'  Civil  Statutes,  relating  to  judg- 
ments in  foreclosure  proceedings.  The  judg- 
ipent  offered  in  evidence  vests  the  title  to 
the  property,  upon  which  foreclosure  was 
sought,  in  Rudolph,  and  does  not  provide 
for  the  issuance  of  an  order  of  sale,  nor  does 
it  direct  the  sheriff  to  seize  and  sell  the  prop- 
erty as  under  execution,  and  It  appears  from 
the  record  that  the  land  In  controversy  was 
never  sold  under  the  judgment  Frankel  v. 
Byers,  71  Tex.  308,  9  S.  W.  160;  McPhaul  et 
aL  V.  Byrd  et  al.,  174  S.  W.  645.  The  former 
judgment  being  void  as  to  the  plaintiff  In  this 
suit,  because  of  a  want  of  service  of  process, 
and  because  the  statute  relating  to  foreclo- 
sure of  mortgages  was  not  complied  with,  ap- 
pellant acquired  no  title  through  such  pro- 
ceeding. 

The  deed  of  trust  under  wlilch  the  sale  was 
made  by  Mills,  the  sheriff,  provided  that  no- 
tice of  the  sale  should  be  published  for  30 
days  In  a  newspaper  published  In  the  city  of 
Dumas.  No  such  publication  was  made,  but 
the  notice  was  posted  in  three  public  places 


in  the  county.  Where,  by  the  terms  of  the 
mortgage,  notice  of  sale  must  be  published  In 
a  newspaper.  If  notice  cannot  be  given  be- 
cause no  newspaper  Is  published  in  the 
county,  the  trustee  cannot  sell  under  the 
power  without  recourse  to  a  court  of  equity. 
Button,  v.  Cotton,  10  Iowa,  408;  Perry  on 
Trusts  (6th  Ed.)  {  602q. 

[6,  S]  As  stated,  plaintiff  filed  an  affidavit, 
charging  that  the  $1,000  note,  secured  by 
this  deed  of  trust,  and  all  of  its  indorsements, 
were  forgeries.  The  substance  of  Boyer's 
testimony  is  that  he  knew  nothing  whatever 
about  the  $1,600  note  and  mortgage,  and 
claimed  no  interest  whatever  In  any  such 
note,  or  in  the  land  in  controversy.  The  bur- 
den rested  upon  appellant  to  establish  the 
genuineness  of  the  note  and  Indorsements  as 
against  this  affidavit  As  stated,  the  court 
filed  neither  findings  of  fact  nor  conclusions 
of  law,  and,  so  far  as  the  record  discloses, 
the  judgment  may  have  been  based  upon  the 
court's  conclusion  that  the  note  was  a  for- 
gery. This  being  true,  the  judgment  and  the 
trustee's  sale,  are  both  nuUlHes.  If  the  In- 
dorsements upon  the  note,  extending  the  time 
under  the  statute,  were  forged,  then  the  note, 
even  If  it  could  be  held  genuine,  under  the 
evidence,  was  barred  by  limitations.  The 
judgment  recites  that  the  note  is  barred  by 
the  statute  of  limitation  set  up  by  plaintiffs, 
and  we  must  presume,  In  support  of  the  judg- 
ment, that  the  court  found  the  indorsements 
were  forged.  This  being  trne,  the  sale  by  the 
trustee  was  void,  for  the  further  reason  that 
it  was  made  long  after  the  note  was  barred 
and  after  the  power  contained  In  the  deed  of 
trust  could  be  exercised. 

It  is  unnecessary  to  consider  tb.h  remaining 
assignments,  and  the  judgment  is  affirmed. 


TAN  YBLZER  v.   STBXKEB.    (No.  722&) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

June  30,  19i6.    Behearing  Denied 

Oct  5.  1916.) 

1.  SsquBSTBATioiT  «=s>l&— J-onooaNT  ik  Ai<- 

TBBNATIVE— WaIVBB. 

Where  an  automobile  held  under  a  claim- 
ant's bond  given  in  sequestration  proceedings 
was  sold  pending  auit,  and  the  execution  issued 
on  the  judgment  was  returned  nulla  bona,  the 
fact  that  plaintiff  therein  took  judgment  in  the 
alternative  for  the  value  of  the  property  and 
sought  to  collect  the  sane  did  not  operate  as  a 
waiver  of  claim  to  the  i>roperty  taken  under  the 
bond,  which  bad  passed  into  the  hands  of  a  ttilrd 
person  by  purchase,  and  the  sale  under  such 
conditions  does  not  pass  title  to  such  purchaser. 
[Ed.  Note.— For  other  cases,  see  Sequestra- 
tion, Cent.  Dig.  H  26-32;   Dec.  Dig.  <8=3l6.] 

2.  Sequestkation  ®=>15— Sale  or  Pbopebty 
— Damages— Permitting  Impbovements. 

In  a  suit  to  recover  title  and  posaeaaion  of 
an  automobile  purchased  by  defendant  from  one 
holding  it  under  a  claimant's  bond,  where  it 
appeared  that  plaintiff  saw  the  repairs  which 
were  made  by  defendant  at  a  heavy  expense 
and  in  good  faith,  believing  the  maclune  to  be- 
long to  him,  and  the  plaintiff  knew  defend-mt 
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was  Uborin?  under  sncb  belief  and  allowed  him 
to  complete  the  repairs  before  aasertiiig  hia 
claim,  a  judgment  for  plaintiff  for  the  automo- 
bile will  be  charged  with  the  value  of  such 
beneficial  repairs. 

[Ed.  Note.— For  other  cases,  see  Sequestration, 
Cent.  Dig.  K  25-32;   Dec  Dig.  c8s>15.] 

Appe&l  from  Harris  County  Court;  Clark 
C.  Wren,  Judge. 

Suit  by  A.  C.  Van  Yelzer  against  A.  B. 
Stryker.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Beversed  and  remanded. 

A.  C.  Van  Velzer,  of  Houston,  for  appel- 
lant Charles  Murpliy,  of  Houston,  for  ap- 
pellee. 

LANE,  J.  This  suit  was  instituted  in'  the 
county  court  at  law  for  Harris  county,  Tex., 
on  the  15th  day  of  March,  1915,  by  A.  C.  Van 
Velzer  against  A.  B.  Stryker  to  recover  the 
title  and  possession  of  a  certain  automobile 
of  the  estimated  value  of  $250,  and  for  $2 
per  day  for  the  use  of  the  same  from  the  1st 
day  of  January,  1915,  until  the  same  is  re- 
turned to  the  plaintiff.  The  case  was  tried 
before  the  court  without  a  Jury,  and  Judg- 
ment was  rendered  in  favor  of  defendant, 
Stryker. 

Plaintiff,  Van  Velzer,  has  appealed,  and 
insists  that  the  trial  court  erred  in  render^ 
ing  Judgment  for  defendant,  because  the  un- 
disputed evidence  shows  that  the  automobUe 
in  question  was  his  property  and  that  he 
was  entitled  to  its  possessioa 

The  undisputed  evidence  shows  the  follow- 
ing facts:  One  E.  D.  McKenzie  was  the  own- 
er of  the  automobile  In  1913.  <Said  automo- 
bile was  found  by  him  in  the  possession  of 
the  Houston  Motorcar  Exchange.  On  16th 
day  of  February,  1914,  McKenzie  brought 
suit  against  said  Exchange  for  said  automo- 
bile, and  at  the  same  time  caused  a  writ  of 
sequestration  to  issue,  under  which  the  sher- 
iff of  Harris  county  took  possession  of  said 
automobile.  On  the  4th  day  of  March,  1914, 
the  said  suit  of  McKenzie  v.  Houston  Motor- 
car Exchange  was  called  for  trial,  and,  upon 
a  disclaimer  being  entered  by  said  Exchange, 
Judgment  was  entered  against  it  in  favor  of 
McKenzie  for  said  automobile.  On  the  16th 
day  of  May,  1914,  one  H.  McKee  filed  a 
claimant's  oath  and  bond,  and  said  automo- 
bile was  delivered  to  him  by  said  sheriff 
on  the  19tb  day  of  May,  1914.  E.  D.  Mc- 
Kenzie did  not  Join  issue  with  said  claimant, 
H.  McKee,  under  the  provision  of  the  statute 
which  provides  for  the  trial  of  the  rights  of 
property  taken  under  a  claimant's  bond,  but 
on  the  29th  day  of  May,  1914,  he  brought 
suit  against  said  H.  McKee  and  the  sure- 
ties on  his  claimant's  bond  for  the  title  and 
possession  of  said  automobile  and  for  dam- 
ages, and  prayed  that,  If  said  car  could  not 
be  found  and  returned  to  him,  be  have  judg- 
ment against  said  principal  and  sureties  for 
1250,  the  alleged  value  of  the  automobile. 
During  the  pendency  of  said  suit,  to  wit,  on 
the  16th  day  o£  July,  1914,  H.  McKee  sold 


and  delivered  said  automobile  to  on«  Smith. 
On  the  16th  day  of  January,  1915,  the  case 
of  McKenzie  v.  H.  McKee  et  al.,  on  the  bond, 
was  tried  and  resulted  in  a  Judgment  for 
McKenzie  against  H.  MoKee  for  the  title  and 
possession  of  said  automobile  and  against  BL 
McKee  as  principal  and  F.  R.  Seedman,  Jake 
Marti,  T.  B.  Nicholas,  and  H.  Blssonnet  as 
sureties  for  $121.60  as  damages,  and  for  $250 
if  said  automobile  was  not  delivered  to  him, 
the  said  McKenzie,  and  for  writ  of  posses- 
sion and  execution.  On  the  4th  day  of  Feb- 
ruary, 1914,  McKenzie  sold  said  automobile 
to  plaintitt.  Van  Velzer,  who  had  acted  as 
McKenzle's  attorney  in  all  of  said  suits.  On 
the  12th  day  of  February,  1914,  Smith,  who 
bought  from  McKee,  sold  and  delivered  said 
automobile  to  defendant,  A.  G.  Stryker,  who 
bought  in  good  faith  vtrtthont  notice  of  the 
adverse  claim  of  Van  Velzer.  Some  time  in 
the  month  of  March,  1915,  defendant,  Stry- 
ker, had  said  automobile  overhauled  and  re- 
paired at  a  cost  to  him  of  more  than  $100. 
While  said  repairs  were  being  made  plain- 
tiff. Van  Velzer,  saw  the  same  and  observed 
the  repairs  were  being  made,  and  made  no 
claim  to  the  machine,  but  waited  until  said 
repairs  were  completed  and  paid  for  by  Stry- 
ker before  he  made  known  to  Stryker  that 
be  claimed  the  machine. 

[1]  The  contention  of  appellee,  which  was 
sustained  by  the  court.  Is  that  whrai  E.  D. 
McKenzie  recovered  Judgment  against  H.  Mc- 
Kee and  the  sureties  on  his  claimant's  bond, 
and  failed  to  take  possession  of  said  automo- 
bile under  said  Judgment,  all  his  rights  were 
merged  into  that  portion  of  said  Judgment  as 
awarded  to  him  $250  for  the  value  of  the 
machine,  together  with  $121.50  as  damages, 
and  that  the  sale  of  the  machine  by  McKee 
to  Smith  passed  the  title  to  same  to  Smith, 
and  which  title  passed  from  Smith  to  ap- 
pellee, Stryker.  Appellee  also  contends  that. 
If  he  be  mistaken  in  the  above  proposition, 
and  it  should  be  held  that  said  machine  was 
and  is  the  property  of  appellant,  then  he 
should  be  adjudged  a  lien  upon  said  machine 
to  secure  the  payment  of  the  sum  of  $174 
paid  out  by  him  for  repairs  on  the  same,  as 
found  by  the  trial  court,  with  the  knowledge 
of  appellant 

Appellee  pleaded  that  appellant  saw  said 
repairs  were  being  made  at  a  heavy  expense 
to  appellee ;  that  said  repairs  were  made  by 
appellee  when  he  in  good  faith  believed  said 
machine  belonged  to  him;  that  appellant 
knew  he  was  laboring  under  such  belief,  and 
appellant  should  now  be,  estopped  from 
claiming  the  machine;  and  that  if  he  (ap- 
pellant) should  be  permitted  to  recover  the 
same,  he  should  be  made  to  pay  the  sum  ex- 
pended by  appellee  for  repairs. 

The  trial  court  rendered  Judgment  for  ap- 
pellee, Stryker,  upon  the  theory  or  conclu- 
sion that  E.  D.  McKenzie,  from  whom  ap- 
pellant purchased  the  machine,  had  lost  any 
title  he  had  thereia  by  taking  Judgment  fox 
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the  value  of  sttld  macMne  against  H.  McKee 
and  hla  sureties  on  bis  claimant's  bond,  be- 
fore he  sold  to  appellant.  In  this  conclu- 
sion we  think  the  trial  court  erred. 

In  the  case  of  Crawford  y.  So.  Rock  Island 
Plow  Co.,  33  Tex.  Civ.  App.  BIO,  77  S.  W. 
280,  it  was  held  that,  when  property  is  tak- 
en tinder  a  replevy  bond,  the  taker  under 
such  bond  Is  not  authorized  to  sell  the  prop- 
erty^ so  taken,  and  that  a  sale  under  such 
conditions  does  not  pass  title  to  the  purchas- 
er ;  that  when  the  defendant  gave  a  r^levy 
bond,  and  judgment  was  rendered  for  the 
plaintiff  with  writ  of  possession,  and  the 
property  could  not  be  found,  and  judgment 
was  awarded  on  the  bond,  and  defendant, 
pending  suit  had  sold  the  property,  and  that 
the  execution  Issued  on  the  judgment  was 
returned  nulla  bona,  it  was  not  an  election 
on  the  part  of  plaintiff  to  pursue  the  defend- 
ant, so  as  to  waive  any  remedy  against  the 
purchaser  of  the  property ;  that  the  fact  that 
the  plaintiff  took  judgment  in  the  alternative 
for  the  value  of  the  property,  and  sought  to 
collect  same,  did  not  operate  as  a  waiver  bf 
claim  to  the  property  taken  under  the  bond, 
which  had  passed  into  the  hands  of  a  third 
person  by  purchase.  Southern  R.  I.  P.  Co. 
V.  Pltluk,  2«  Tex.  Civ.  App.  827,  63  S.  W. 
354.  We  see  no  reason  why  the  rule  above 
announced  should  not  apply  with  equal  force 
in  this  case. 

[2]  We  think  the  judgment  for  the  auto- 
mobile should  have  been  for  appellant, 
charged  with  the  value  of  such  beneficial  re- 
pairs as  was  made  by  appellee,  if  any,  un- 
less appellee  was  entitled  to  recover  the  ma- 
cliine  under  proper  plea  of  estoppel  and  proof 
of  support  thereof.  These  issues  of  estop- 
pel were  not  fully  developed  in  the  trial 
court. 

Having  reached  such  conclusion,  we  think 
the  judgment  of  the  trial  court  should  be  re- 
versed, and  the  cause  remanded ;  and  it  is  so 
ordered. 

Reversed  and  remanded.  - 


STREET  et  al.  v.  J.  I.  CASE  THRESHIN6 
MACH.  CO.    (No.  1O210 

(Court  of  Civil  Appeals  of  Texas.     Amarlllo. 

June  21,  1916.     On  Motion  for  Rebeaiing, 

Oct.  11,  1916.) 

1.  EVIDKHCK    «=>444(4)    —    PaSOL    EVIDSNOB 
CONTBADICTINO  WBITINO. 

In  an  action  by  the  buyer  of  an  engine  to 
cancel  notes  given  therefor,  testimony  that  the 
engine  was  taken  on  trial,  and,  if  not  as  r^re- 
sented  with  reference  to  its  power  to  do  certain 
work,  was  not  to  lie  accepted,  that  the  order 
for  it  and  the  notes  were  left  with  the  seller  upon 
such  agreement,  and  that  the  buyer  was  to  ac- 
cept the  engine  in  writing  if  it  did  the  work, 
was  not  inadmissible  as  contradicting  the  writ- 
ten order  and  notes. 

[Ed.  Note. — ror  other  cases,  see  Evidence, 
Cent.  Dig.  §(  1929,  1930,  1940,  1941,  2049;  Dec. 
Dig.   <8=>444(4).] 


2.  Tbial  «=9S5— OBjsonoifs  to  Etidkncb— 
Admibsibiutt  in  Past. 

Where  part  of  a  question  and  answer  was 
admissible,  and  part  inadmissible,  the  inadmis- 
sible part  should  have  been  segr^ated,  and  prop- 
er objection  made  thereto;  otherwise  objection 
thereto  cannot  be  oonsidered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  :g  222,  22»-225;    Dec.  Dig.  «=>86J 

3.  EviDERcs  «=9e20— ExTXBT  Opinion  — Ca- 

FACITT  AND  PoWCB  Of  ENQINS. 

In  an  action  by  the  buyer  of  a  gas  engine  to 
cancel  purchase-money  notes,  opinion  testimony 
of  an  expert  as  to  the  capacity  and  power  of  the 
engine,  which  was  sold  subject  to  trial  and  re- 
jected, was  admissible.  ' 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2329;  Dec  Dig.  «=»520.] 

4.  Sauss  «=3l68%(6),  182(1)  —  BAXEcnoN  — 
Reasonable  Time. 

Where  a  chattel  is  sold  subject  to  trial,  the 
buyer  must  manifest  dissatisfaction  witbm  a 
reasonable  time,  which  is  ordinarily  a  question 
of  fact  under  the  cireumstances  snrrounding  the 
parties. 

[Ed.  Note. — I\>r  other  cases,  see  Sales,  Cent. 
Dig.  g§  413,  419,  492;    Vee.  Dig.  <»3>16SV^(6), 

6.  Saxjes   9=928S(1)— Rxliancb   Upon   Was- 

RANTT— COMPUANOE  WITH  TeBMS. 

The  buyer  of  an  engine,  seeking  to  cancel 
the  purchase-money  notes  and  relymg  upon  a 
written  warranty  of  the  engine's  power,  must 
have  complied  with  such  warranty's  terms  rela- 
tive to  notice  of  rejection  of  the  engine,  unless 
alleging  and  proving  waiver  by  the  seller. 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  806;    Dec.  Dig.  <8s»286<l).] 

6.  Pleading  «=s>17  —  Direct  AviBinsNT  or 
Facts. 

In  pleading,  the  facts  to  be  established 
should  be  directly  averred,  and  not  merely  sug- 
gested as  an  inference  from  other  facts  stated. 

[Ed.  Note. — ^For  other  cases,  see  Pleading 
Cent  Dig.  H  38,  41, 195,  360;  Dec  Dig.  «=3l7.1 

7.  CouBTB  <>s>475(D— CoNiuonno  Jubisdio- 
TiON— Priositx. 

Two  courts,  having  concurrent  jurisdiction, 
will  not,  at  the  same  time,  entertain  a  suit  be- 
tween the  same  parties  over  the  same  subject- 
matter,  but  the  court  which  first  obtains  juris- 
diction will  hold  it  to  the  exclusion  of  the  other. 
[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  SS  1229,  1247-12S9;   Dec.  Dig.  <3=9476(1).] 

On  Motkm  for  Rehearing. 

8.  Appeal  and  Ebbos  ^=>1175(2)— Dtsposi- 
noN— DiBiassAL. 

The  Court  of  Civil  Apiwala  cannot  dismiss 
the  case,  instead  of  reversing  and  remanding, 
upon  sustaining  appellee's  cross-assi^ment  that 
the  trial  court  erred  in  not  sustaining  its  plea 
of  abatement  on  the  ground  of  the  pendency,  in 
the  district  court  of  another  county,  of  a  suit 
between  the  same  parties,  involving  the  same 
subject-matter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4574;  Dec.  Dig.  ♦=»1176(2).] 

9.  Appeal  and  Ebbob  «s>1178(l)— Disposi- 
tion —  Lack  of  Jubisdiction  —  Revebsal 
WITH  Remand. 

Eiven  where  the  court  below  had  no  juris- 
diction, it  is  the  better  practice  on  appeal  to 
reverse  and  remand. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  4604r-461O;  Dec.  Dig.  «=» 
1178(i).] 
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10.  Appeai,  and  Ekbob  «»1176(2)— Disposi- 
tion— Dismissal. 

Where  defendant's  plea  in  abatement,  on 
the  ground  of  the  pendency  of  another  action,  be- 
tween the  same  parties,  inyolving  the  same  sdb- 
Ject-matter,  in  the  district  court  of  another  coun- 
ty, had  attached  to  it  a  certified  copy  of  thepeti- 
tion  and  answer  in  such  district  court,  the  Court 
of  Appeab,  sustaining  the  plea,  has  no  power  to 
render  judgment  dismissing  the  case,  since  a 
sworn  plea  of  privilege  is  not  prima  facie  evi- 
dence of  the  facts  alleged,  and  other  proof  mast 
be  produced  unless  the  facts  are  contained  in 
plaintiffs'  petition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4574;  Dec.  Dig.  «=>117o(2).] 

11.  Costs    «=»55— Costs   Attee    Sustainino 
Plea  in  Abaixkent. 

Where  a  case  is  abated  in  the  district  court 
upon  hearing  of  defendant's  plea  in  abatement 
alter  reversal  and  remand  by  the  Court  of  Civil 
Appeals,  on  plaintiffs'  appeal,  the  costs  in  the 
district  court  will  be  taxed  against  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Costa,  Cent. 
Dig.  S  254;   Dec.  Dig.  <8=>66.1 

Appeal  from  District  Court,  Potter  Coun- 
ty; Hugli  L.^Uiupiires,  Judge. 

Suit  by  W.  G.  Street  and  another  against 
the  J.  I.  Case  Threshing  Machine  Company. 
From  a  judgment  for  defendant,  plaintiffs 
appeal.    Reversed  and  remanded. 

Reeder  &  Dooley,  of  Amarilio,  for  appel- 
lants. Kimbrough,  Underwood  &  Jackson, 
of  Amarilio,  for  appellee. 

HUFF,  O.  J.  W.  G.  Street  and  D.  M. 
Creamer  brought  suit  against  appellee  to  can- 
cel certain  notes  executed  for  a  gas  tractor 
engine,  as  well  as  a  second  series  of  notes 
given  for  a  separator  and  to  cancel  the  mort- 
gages given  to  secure  the  above  notes. 

The  appellants  alleged  that  Street  con- 
tracted to  purchase  the  engine  and  executed 
the  notes  amounting  to  the  sum  of  |2,000, 
three  for  $300  each  and  two  for  $400  each; 
that  he  agreed  to  purchase,  relying  upon  rep- 
resentations and  warranties  that  the  engine 
was  a  40  horse  power  engine,  of  good  material, 
and  durable;  that  he  relied  upon  such  rep- 
re&entations  and  warranties;  that  at  and 
before  he  executed  the  notes  he  notified  the 
appellee  of  his  purpose  in  purchasing  the  en- 
gine and  that  be  would  not  purchase  unless  it 
had  power  for  the  work  mentioned,  and 
would  snccessfnlly  do  It,  and  appellee  re- 
peated that  the  engine  was  a  40  horse  power 
and  would  do  the  work  successfully,  and 
would  pull  plows  sufficient  in  number  to  plow 
and  turn  a  strip  of  land  of  the  width  of  the 
engine,  10  Inches  deep;  that  the  appellee, 
after  being  Informed  of  the  purposes  for 
which  the  engine  was  desired  and  the  plows 
to  be  used,  represented  that  if  Street  would 
sign  the  order  contract  for  the  engine  and 
the  notes  above  mentioned,  and  leave  them 
with  the  appellee,  appellee  would  take  the 
engine  and  plows  out  to  the  farm  of  D.  M. 
Creamer,  and  demonstrate  to  Street  that  the 
engine  had  the  power  represented  and,  after 
proving  that  It  was  as  represented.  Street 


could  acc^t  It  in  writing,  and  thereby  con- 
clude the  contract  of  sale  and  purcha&e  of  the 
engine ;  that  Street  accepted  this  proposition 
and  thereupon  signed  the  order  and  notes  and 
left  them  with  appellee  under  the  agreement 
that  appellee  was  to  demonstrate  the  engine 
would  do  the  work  represented  and  warrant- 
ed before  he  was  required  to  accept  the  en- 
gine ;  that  D.  M.  Creamer,  relying  upon  such 
representation  and  the  facts  above  alleged, 
signed  a  guaranty  contract.  It  is  alleged  the 
engine,  after  trial,  did  not  have  the  power 
and  would  not  do  the  work  r^resented  and 
after  other  trials  on  the  part  of  appellee, 
and  on  the  part  of  appellant,  it  would  not  do 
the  work,  and  that  be  (Street)  refused  to  ac- 
cept the  sama  It  is  alleged,  at  some  length, 
that  there  were  repeated  trials  and  promises 
to  make  the  engine  do  the  work,  and  appellee 
induced  Street  to  retain  possession  of  the 
engine  under  a  promise  to  make  It  do  the 
work,  which  several  and  numerous  trials 
and  times  the  engine  disclosed  its  inability 
to  do  the  work,  and  Street  informed  appellee 
he  would  not  accept  the  engine  and  that  he 
did  not  accept  It,  but  retained  the  possession 
only  for  the  purpose  of  giving  appellee  an 
opportunity  to  make  it  do  the  work  represent- 
ed :  and  finally,  upon  a  total  failure  to  make 
It  do  the  work,  the  appellee  instructed  Street 
to  deliver  it  back  to  appellee,  which  he  did, 
and  that  appellee  has  it  now  in  its  possession. 
It  is  alleged  substantially  that  the  separator 
was  purchased  upon  the  condition  that  the 
engine  wonld  do  the  work  and  the  notes 
therefor  executed  upon  such  conditions;  ur 
appellee  was  to  furnish  a  new  engine,  whldi 
it  never  did.  There  is  also  a  count  setting 
up  special  damages,  for  wMdi  a  recovery  Is 
soughL  The  prayer  is  to  cancel  both  sets 
of  notes  and  the  mortgages,  and  for  the  dam- 
age& 

The  appellee  answered  by  a  plea  in  abate- 
ment, denials,  and  also  to  recover  on  the 
notes  mentioned  in  plalntUTs  petition,  and 
for  foreclosure  of  the  mortgage  lien. 

The  trial  court  submitted  the  case  on 
fecial  issues,  but  afterwards  withdrew  the 
case  from  the  jury  and  instructed  a  verdict 
for  the  appellee. 

[1j  The  first  and  second  assignments  pre- 
sent the  action  of  the  court  In  excluding  the 
testimony  of  Street  and  Creamer,  to  the  ef- 
fect that  the  engine  was  taken  on  trial,  and, 
if  not  as  represented  with  reference  to  Its 
power  to  do  the  work.  Street  was  not  to  ac- 
cept It,  and  that  the  order  and  the  notes 
were  left  with  appellee  upon  such  asree- 
ment;  that  Street  was  to  accept  the  engine 
in  writing  if  it  did  the  work. 

We  gather  from  the  pleadings  and  the 
evidence  offered  it  was  the  contention  that 
the  purchase  and  sale  of  the  engine  was  not 
consummated  and  should  not  be  until  after 
trial,  and  If  as  represented  Street  should 
accept  the  engine  in  writing;  and  the  or- 
ders and  notes  were  left  virlth  appellee  upon 
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that  oondltlon.  The  order  therefore  did  not 
becoitte  a  binding  contract  between  the  par- 
ties  until  the  engine  was  bo  accepted,  and  the 
notes  were  not  obligations  binding  uiwn  ap- 
pellants. If  the  allegations  of  appellants 
aro  true,  the  contract  of  sale,  as  evidenced 
by  the  order  and  notes,  never  went  into  ef- 
fect, and  therefore  was  not  the  contract  of 
the  parties.  This  being  true,  the  evidence  on 
that  issue  should  not  hnve  been  excluded,  as 
It  would  not  be  in  its  nature  a  contradiction 
of  the  written  order  and  notes.  It  was  sUn- 
idy  offered  to  show  that  the  order  and  notes 
were  not  executed  under  such  drcnmstances 
as  to  become  a  binding  contract.  Wlgmore  on 
Evidence,  {{  2408,  2410;  Watson  v.  Rice,  166 
S.  m  106;  Parker  v.  Naylor,  151  S.  W.  1006; 
National  Novelty  Imi>ort  Company  v.  Don- 
can,  182  S.  W.  888. 

Our  Supreme  Court  recognised  the  applica- 
tion of  the  above  rule  to  cases  of  this  char- 
acter in  Holt  v.  Gordon,  174  S.^W.  1097. 
Tlae  very  question  here  at  issue  is  decided 
in  two  Kentucky  cases:  J.  I.  Case  Threshing 
Machine  Co.  v.  Barnes,  133  Ky.  321,  117  S. 
W.  418,  19  Ann.  Cas.  246;  Wilson  v.  Nidiols, 
139  Ky.  506,  07  S.  W.  la  In  Beits  v.  Brew- 
ers, 141  U.  S.  510,  12  Sup.  Ct  46,  36  li.  Ed. 
837,  the  Supreme  Court  of  the  United  States 
said: 

"Undoubtedly,  the  existence  of  a  separate  oral 
agreement  as  to  any  matter  on  which  a  written 
contract  is  silent,  and  which  is  not  inconsistent 
with  its  terms,  may  be  proven  by  parol,  if  un- 
der the  circnmstsnces  of  the  particular  case  it 
may  properly  be  inferred  that  the  parties  did  not 
intend  toe  written  paper  to  be  a  complete  and 
final  statement  of  the  whole  of  the  transaction 
between  them." 

If  the  allegations  and  the  offered  evidence 
are  true,  the  parties  did  not  intend  the  writ- 
ing to  be  a  complete  and  final  statement  of 
the  whole  transaction ;  in  other  words,  there 
was  to  be  no  sale  or  liability  until  Street 
should  accept  the  engine  in  writing,  and  until 
that  contingency  there  was  no  obligation  im- 
posed by  the  order  or  notes  upon  either 
party. 

[2]  By  the  third  assignment  complaint  is 
made  at  the  action  of  the  court  In  permitting 
the  Question  to  and  answer  of  Creamer,  with 
reference  to  transferring  bis  pr<q;)erty  to  his 
son,  to  defeat  any  judgment  which  might  be 
rendered  ca  the  guaranty  .sued  upon.  The 
answer  of  the  witness  shows  no  injury.  Our 
view  of  this  character  of  testimony  is  ex- 
pressed in  Taber  v.  Eyler,  162  S.  W.  495; 
Hynes  v.  Winston,  40  8.  W.  1025.  A  part 
of  the  question,  and  the  answer,  as  set  out 
under  the  bill,  was  proper,  but  part  perhaps 
not  permissible  under  the  rule,  as  we  under- 
stand it.  The  evidence  admissible  and  that 
not  admissible  should  have  been  segregated 
and  the  proper  objection  made  to  that  not 
admissible;  otherwise,  the  objection  cannot 
be  considered.  Under  the  bill,  no  error  is 
shown. 

[31  The  fourth  assignment  is  overruled. 
This  evidence  objected  to  is  in  its  nature  the 


opinion  of  an  expert.  The  fact  that  he  re- 
ferred to  having  seen  other  engines  ot  like 
kind  is,  in  its  nature,  a  predicate,  showing 
the  qualification  of  the  witness  to  testify  as 
an  expert.  It  does  not  appear  to  have  beou 
the  purpose  of  the  testimony  to  prove  the 
power  of  other  engines,  and  does  not  fall,  in 
our  Judgment,  under  the  excluding  rule, 
which  precludes  evidence  of  what  other  like 
machines  did ;  but,  as  we  interpret  the  evi- 
dence, it  is  on  opinion  as  to  the  capacity  and 
power  of  the  particular  engine  in  question. 

[4-(]  The  fifth  assignment  is  sustained. 
Under  the  facts  of  this  case,  the  trial  court 
should  not  have  instructed  a  verdict  for  the 
appellee.  Aside  frmn  the  evidence  excluded 
as  set  out. under  the  first  and  second  assign- 
ment, there  is  testimony  of  the  return  of  the 
engine  to  appellee  under  its  direction  and  a 
rescission  of  the  contract  by  the  parties ;  or 
under  the  allured  agreement  that  Street 
should  accept,  by  written  a<!ceptanoe,  the  en- 
gine as  satisfactory,  and  according  to  the 
representation  and  warranties  before  there 
was  a  sale  or  contract.  We  think  these  is- 
sues are  raised  by  the  pleadings  and  the  evi- 
dence. The  allegations  amount  to  an  asser- 
tion that,  before  Street  wonld  be  obligated  to 
par  for  Uie  engine,  he  should  have  a  right  to 
try  it  and  ascertain  if  it  would  come  up  to 
the  representations  and  that  his  satisfaction 
and  acceptance  should  be  evidenced  by  a 
written  acceptanca  Where  this  Is  the  case, 
he  must  manifest  dissatisfaction  in  a  reason- 
able time,  which  is,  ordinarily,  a  questlcm  of 
fact,  under  the  circwnstances  surrounding  the 
parties.  Mechem  on  Sales,  SS  665,  670,  671, 
and  authorities  cited  in  Cameron  Steam 
Pump  ▼.  Lubbock,  167  S.  W.  259,  260.  The 
written  contract  or  order  in  this  case  re- 
quires certain  notices,  etc.,  with  reference  to 
a  failure  of  warranty.  If  the  appellants 
were  relying  upon  the  written  warranty,  they 
would  be  required  to  comply  with  its  terms 
unless  they  allege  and  prove  a  waiver  on  the 
part  of  appellee.  It  has  been  argued  here 
that  the  pleadings  amount  to  a  plea  of  waiv- 
er. We  are  not  prepared  to  agree  with  ap- 
pelant in  that  contention.  There  are  cer- 
tain acts  and  facts  alleged  from  which  a 
waiver  might  be  inferred,  but  this  is  not  suffi- 
cient as  a  plea.  In  pleadings,  the  facts  to  be 
established  should  be  directly  averred,  and 
not  merely  suggested  as  an  inference  from 
other  facts  stated.  Kessler  v.  Bank,  21  Tex. 
Civ.  App.  98,  51  S.  W.  62. 

[7]  The  case  will  be  reversed  for  the  rea- 
sons above  stated.  The  appellee,  however, 
presents  a  cross-assignment  of  error,  to  the 
effect  that  the  trial  court  erred  in  not  sus- 
taining its  plea  of  abatement  The  petition 
in  this  case  alleges  a  cause  of  action  against 
appellee,  as  heretofore  set  out,  and  asks  for 
a  cancellation  of  the  notes  given  on  the  en- 
gine and  the  separator  and  also  for  the 
cancellation  of  the  mortgages  given  to  secure 
the  notes,  as  well  as  for  damages.    It  is  al- 
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leged  In  the  plea  of  abatement  that  appellee 
brou^t  snit  against  the  appellanta.  Street 
and  Creamer,  In  the  district  court  of  Dallas 
county,  on  the  notes,  and  to  foreclose  the 
mortgages  herein  sought  to  be  canceled; 
that  the  appellants  here  there  filed  their  an- 
swer and  cross-petition  to  cancel  the  notes 
and  mortgages  and  to  recover  damages  gub- 
stantlaUy  on  the  same  grounds  as  set  up  In 
this  case;  that  the  parties  and  subject-mat- 
ter In  the  two  suits  are  Identical;  that  the 
suit  In  Dallas  county  district  court  was  first 
filed;  and  that  court  first  obtained  jurlsdlc- 
0.00.  We  believe  If  the  facts  alleged  In  the 
plea  are  proven  the  suit  In  Potter  county 
should  be  abated.  There  Is  some  apparent 
conflict  In  the  authorities  In  this  state  upon 
this  question ;  but  we  believe  the  rule  Is  fair- 
ly well  established  by  our  courts  that  two 
courts  having  concurrent  Jurisdiction  wUl 
not  at  the  same  time  entertain  a  suit  be- 
tween the  same  parties  over  the  same  suh- 
}ect-matter,  but  the  court  first  (Staining  ju- 
risdiction will  hold  it  to  the  exclusion  of  the 
other.  Cattlemen's  Trust  Co.  t.  Blaslagame, 
184  S.  W.  574;  Lumber  Co.  v.  WllllamsoD, 
164  S.  W.  440;  Goggan  v.  Morrison,  163  S. 
W.  119;  Sparks  v.  Bank,  168  S.  W.  48; 
Blasslngame  v.  Trust  Co.,  174  S.  W.  900; 
Ruling  Case  Law,  vol.  1,  Abatement,  Si  1, 2. 
The  case  wUl  be  reversed  and  remanded. 

On  Motion  for  Rehearing. 

[1,1]  The  appellee  calls  our  attention  to 
an  error  in  our  statement  of  the  pleadings 
in  our  oidnlon  heretofore  filed:  That  is, 
that  appellee  sought,  by  Its  answer  in  this 
case,  "to  recover  on  the  notes  mentioned 
In  the  plaintiff's  itetitlon,  and  for  fore- 
closure of  the  mortgage  Hen."  Tliis  state- 
ment Is  Incorrect.  We  evidently  in  making 
the  statement  had  before  us  the  certified 
copy  of  the  petition  filed  by  appellee  in  the 
Dallas  court,  wUch  was  attached  to  the  plea 
In  abatement  The  appellee,  in  its  motion 
for  rebearlng,  asks  that  we,  instead  of  re- 
versing and  remanding  the  cause,  sustain  the 
plea  in  abatement  and  dismiss  the  case — we 
presume  from  the  district  court  docket.  This, 
as  we  understand  the  authorities,  we  could 
In  no  event  do.  If  the  judgment  was  void 
in  the  court  a  quo  for  want  of  jurisdiction, 
we,  at  most,  could  only  dismiss  the  appeal. 
The  judgment  was  not  void,  tor  the  court 


had  jurisdiction  of  flw  subject-matter  and 
tlie  parties.  All  tliat  would  oust  It  of  juris- 
diction is  there  was  pending  a  suit  for  the 
same  matter  in  another  tribunal  of  compe- 
tent and  concurrent  jurisdiction.  The  case 
conld  be  abated,  if  at  all,  on  the  grounds 
of  comity,  vexatious  litigation,  or  multiplicity 
of  suits,  which  would  not  oust  the  appellate 
court  of  jurisdiction  on  appeal.  Even  if  the 
court  below  had  no  jurisdiction,  it  is  sug- 
gested by  the  Supreme  Court  that  It  is  tlie 
better  practice  to  reverse  and  remand.  Rail- 
way Co.  V.  Canyon,  etc.,  102  Tex.  478,  119  8L 
W.  284;  Railway  Co.  v.  Mathews,  169  S.  W. 
1052. 

[10]  "nie  appellant  contends,  inasmuch  as 
the  plea  in  abatement  had  attached  to  It  a 
certified  copy  of  the  petition  and  answer  from 
the  district  court  of  Dallas  county,  that  we 
here  liave  the  power  to  render 'judgment,  dis- 
missing the  case.  We  find  no  bill  of  excep- 
tion tn  the  record  showing  that  any  evidenoa 
was  introduced  upon  the  plea  in  abatement 
or  anything  in  the  statement  of  facts  or  rec- 
ord showing  such  evidence.  All  Chat  is  in 
the  record  is  the  plea  with  its  exhibits  and 
the  order  of  the  court  overruling  the  plea 
reciting  that  a  hearing  on  the  plea  was  had. 
A  sworn  plea  of  privilege  Is  not  prima  facie 
evidence  of  the  facts  alleged,  and  other 
proof  of  the  facts  must  be  introduced  unless 
the  facts  are  contained  in  the  plaintiff's  peti- 
tion. Ragland  v.  Guaranty  Life  Insurance 
Co.,  167  S.  W.  1187.  If  it  should  be  held 
the  exhibits  to  the  plea — that  is,  the  petition 
and  answer — were  in  evidence,  they,  at  most, 
only  showed  at  a  certain  time  the  suit  was 
instituted;  this  did  not  prove  a  then  pend- 
ing suit  at  the  time  this  case  was  Instituted, 
or  at  the  trial.  For  aught  that  Is  shown  tn 
this  record,  the  Dallas  suit  may  have  been 
abandoned  or  dismissed.  Red  Deer  Oil,  etc, 
V.  Huggins,  155  S.  W.  949 ;  Holland  v.  West- 
em  Bank,  68  Tex.  Civ.  App.  324,  118  8.  W. 
218.  We  held  only  if  the  facts  alleged  In  the 
plea  are  proven  the  case  should  be  abated. 
The  record  in  this  case  does  not  show  such 
proof. 

[11]  The  costs  on  this  appeal  are  properly 
taxed  against  the  appellee.  If  the  case  should 
be  abated  upon  a  hearing  of  the  plea,  the 
costs  in  the  district  court,  of  course,  would 
be  taxed  against  .the  appellant.  Threatt  t> 
Johnson,  166  S.  W.  1187. 

The  motion  is  overruled. 
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BRUNS  KIMBALL  &  CO.  ▼.  AMUNDSEN.* 
(No.  7240.) 

(Gonrt  of  Ctril  Appeals  of  Texaa.    GalTeBton. 

June  16,  1&16.    Rehearing  Denied 

Oct  6,  1916.) 

1.  Apfkai.  and  Bbbor  €=3544(2) — Absehoe  or 
Statbmbht  or  Facts. 

In  the  absence  of  a  statement  of  facts,  tbe 
Court  of  Civil  Api>ealB  cannot  review  the  alleged 
error  committed  by  the  coqrt  in  overruling  the 
plaintiff's  motion  for  a  peremptory  instruction 
baaed  on  the  evidence. 

[Bd.  Note.— For  other  coses,  see  Appeal  and 
Error,  Cent.  Dig.  §{  2424,  2428,  2478 ;  Dec.  Dig. 
«=>544(2).] 

2.  FbATTD     9=934    —     MlBBEFBXSEMIATION     — 

Pij:adiho. 
The  buyer  of  a  gasoline  engine,  who,  when 
sued  on  a  note  for  a  i>ortion  of  the  price,  filed  a 
cross-bill  charging  that  by  the  fraudulent  misrep- 
resentations of  plaintiff  he  was  induced  to  part 
with  a  sum  of  money,  for  which  he  received  noth- 
ing of  value,  seeking  to  recover  it,  no  rescission 
or  cancellation  of  the  contract  of  sale  being 
prayed  for,  could  recover  on  his  cross-bill,  though 
it  alleged  that  after  he  received  the  engine  and 
discovered  its  defects  he  retained  it,  as  his  suit 
was  to  recover  for  fraud  and  not  for  a  rescission. 

[Bd.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  I  29;  Dec.  Dig.  «s>34.] 
8.  SAI.SS  «3>180C2)— BxKsoixa  or  Butkk— Rb- 

BCIS8I0N. 

Where  the  buyer  of  a  gasoline  engine,  sued 
on  a  note  given  for  part  of  the  price,  filed  a 
cro6»-bill  seeking  rescission  and  cancellation  of 
the  contract  of  sale,  alleging  that  after  be  re- 
ceived the  engine  and  discovered  its  defects  he 
retained  it,  but  not  stating  that  he  ever  used  it 
at  all  or  that  he  never  tendered  it  back  to  plain- 
tiff and  demanded  rescission,  the  admissions  in 
the  cross-bill  were  insufficient  to  defeat  rescis- 
rion. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  323;   Dec.  Dig.  «s>L30(2).] 

4.  JDDGMKWT     ^3>251(1)     —    CONFOBMITT     TO 
Pl£ADJNO. 

In  suit  on  a  note  given  for  part  of  the  price 
of  an  engine,  where  defendant,  alleging  fraud, 
pleaded  total  failure  of  consideration  for  the 
note,  alleging  the  engine  was  worthless,  he  could 
nevertheless  recover  $750,  the  difference  between 
the  f  1,000  paid' by  him  in  cash  and  the  $250 
whicn  the  jury  found  the  engine  was  worth, 
since  a  partial  failure  of  consideration  may  be 
shown  under  plea  of  total  failure  on  the  the- 
ory that  the  greater  includes  the  less. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  $  437;   Dec.  Dig.  <8=»25ia).] 

5.  APPEAt  AND  Ebbob  «=»544(2)— RijyiEW  — 
Refcsal  of  Crarges. 

Where  there  is  no  statement  of  facts,  the 
Court  of  Civil  Appeals  cannot  say  that  the  trial 
court  erred  in  refusing  to  give  special  charges, 
requested  by  plaintiff,  the  propriety  of  which 
depended  on  the  state  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  2424.  2428,  2478;  Dec.  Dig. 
<g=i>44(2).] 

6.  Tkial  «=»136(1)— Submission  of  Isbwes. 

The  trial  court  is  never  justified  in  submit- 
ting any  issue  to  the  jnry  nnless  it  is  raised  by 
boUi  the  pleadings  and  proof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  «=&136(1).] 

7.  Apfeai.  and  Bbbob  «=3928(3)— Absence  of 
Statbmbnt  of  Facts— Submission  of  Issue. 

In  the  absence  of  a  statement  of  facts,  the 
Court  of  Civil  Appeals  must  assume  that  the 


evidence  raised  the  issues  submitted  to  the  Jury 
by  the  trial  court,  and  that  no  other  issues,  even 
if  raised  by  the  pleadings,  were  sustained  by 
the  proof. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8751 ;  Dec.  Dig.  «=>928(S).] 

Error  from  District  Court,  Galveston  Coun- 
ty; Clay  8.  Bilggw,  Judge. 

Suit  by  Bruns  Kimball  ft  Co.  against  Qva 
Amundsen.  To  review  a  Judgment  for  de- 
fendant, plaintiff  brings  enor.    Affirmed. 

Stewarts,  of  Galveston,  for  plaintiff  In  er- 
ror. Marsene  Johnson,  Elmo  Johnson,  and 
Boy  Johnson,  all  of  Galveston,  for  defendant 
In  error. 

McMBANS,  J.  Bruns  Kimball  ft  Co.,  a  cor- 
poratton,  brought  this  suit  against  Gus 
Amundsen  to  recover  $500  upon  a  promissory 
note  executed  by  defendant  to  plaintiff  on 
February  15,  1913,  bearing  6  per  cent,  per 
annum  interest  from  date,  and  to  foreclose  a 
mortgage  on  one  70  horse  power  twentieth 
century  gasoline  engine,  given  as  security  for 
the  payment  of  said  note.  Plaintiff  alleged 
that  on  the  16tb  day  of  February,  1918,  It 
sold  to  defendant  tbe  said  gasoline  engine 
for  the  sum  of  $1,500,  and  that  defendant 
paid  upon  the  purchase  price  the  sum  of  $1,- 
000  and  executed  said  note  to  it  for  the  re- 
maining $600.  It  further  alleged  tbe  gaso- 
line engine  to  be  worth  $600  and  no  more. 

A  contract  of  sale  which  was  entered  into 
by  the  parties  and  attached  as  an  exhibit 
to  and  as  part  of  the  petition  contains  tbe 
following  provisions: 

"First  Bruns  Kimball  &  Company  hereby 
agrees  to  sell  to  Gas  Amundsen  one  seventy  horse 
power  twentieth  century  gasoline  engine  upon 
the  terms  and  conditions  herein  contained. 

"Second.  Gus  Amundsen  agrees  to  purchase 
the  said  seventy  horse  power  twentieth  century 
gasoline  engine  conditioned  that  said  engine  con- 
forms to  the  warranties  contained  in  the  corre- 
spondence between  the  parties  concerning  the 
sale  thereof,  and  to  pay  for  the  same  the  sum  of 
$1,500.00,  to  be  paid  as  follows:  $500.00  cash, 
which  is  hereby  acknowledged  by  the  said  Brans 
Kimball  &  Company ;  $500.00  upon  tbe  delivery 
of  the  said  gasoline  engine,  and  by  executing  a 
promissory  note  to  the  order  of  Bruns  Kimball 
&  Company  for  tbe  sum  of  $500.00,  payable  on 
the  2l8t  day  of  May,  1913." 

The  defenidant  In  defense  of  plaintiff's  suit 
upon  tbe  note  pleaded  failure  of  considera- 
tion, alleging: 

"That  the  plaintiff  had  represented  to  this  de- 
fendant by  correspondence  and  otherwise  that 
the  engine  they  were  offering  to  bim  for  sale 
was  of  sound  workmanship,  free  from  defects 
and  in  good  working  order,  and  that  he  would 
be  fully  satisfied  with  same;  that  he  was  by  the 
plaintiff  required  to  pay  the  sum  of  $1,000  in  ad- 
vance as  a  part  of  the  purchase  price  of  said  en- 
gine and  to  execute  the  note  sued  on  by  plaintiff 
for  $500  more  before  this  defendant  had  any  op- 
portunity to  see  or  inspect  the  said  engine  or 
have  it  assembled  or  have  it  placed  in  position  in 
one  of  his  boats  at  the  port  of  Galveston;  that 
immediatel}'  after  said  engine  was  shipped  to 
him  by  plaintiff,  after  he  bad  paid  said  $1,000 
and  executed  said  aforesaid  note  for  $500,  the 
said  defendant  received  said  engine  and  had  it 
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installed  in  one  of  his  boats  and  dlscoveredthat 
said  engine  was  not  as  represented  by  plaintiff 
and  was  not  a  good  nor  sound  nor  perfect  engine 
and  .was  not  free  from  defects,  but  that  said  en- 
gine was  old,  defective,  cracked  in  many  places, 
practically  worthless,  and  unfit  for  use;  that  he 
immediately  engaged  skilled  mechanics  to  work 
upon  the  said  engine  in  an  honest  attempt  to 
make  said  engine  useful  and  of  some  value  to 
him,  in  the  meantime  reporting  all  of  said  facts 
to  the  plaintiff;  and  that  he  faithfully,  with  his 
said  mechanics,  endeavored  to  utilize  and  use 
said  engine,  but  was  unable  to  do  so  because  of 
the  worn-out  and  defective  and  cracked  engine 
and  its  defective  parts  at  the  time  said  engine 
was  received  by  this  defendant,  all  of  which  facta 
this  defendant  informed  the  plaintiff  as  soon 
as  this  defendant  had  an  opportunity  with  his 
skilled  mechanics  to  inspect  said  engine  and 
to  test  its  parts  and  see  whether  or  not  it  would 
do  the  work  it  had  been  warranted  and  repre- 
sented to  do  by  the  plaintiff  to  this  defendant, 
but  that  after  many  attempts  to  use  said  en- 
gine and  to  repair  said  engine,  and  after  expend- 
ing  much  time  and  labor  and  money  in  an  honest 
endeavor  to  repair  said  engine  and  make  it  use- 
ful, this  defendant  was  forced  to  abandon  this 
engine  and  to  store  the  same,  and  that  said  en- 
gine was  of  no  value  whatever  to  this  defendant 
in  the  condition  in  which  it  was  received  by 
him." 

Defendant  then  pleaded  a  cross-action 
against  plaintiff  to  recover  the  money  there- 
tofore paid  by  him  before  and  at  the  time  of 
the  delivery  of  the  engine  to  him,  In  which 
he  alleged: 

"That  plaintiff  misrepresented  the  condition  of 
said  engine  which  it  was  offering  by  mail  and 
correspondence  to  this  defendant  about  the  time 
this  defendant  conditionally  agreed  with  plaintiff 
to  purchase  said  engine,  as  is  specified  in  the 
first  and  second  paragraphs  of  the  contract  exe- 
cuted between  plaintiff  and  defendant  on  or 
about  February  25,  1913,  which  is  attached  to 
and  made  a  part  of  the  plaintiff's  petition, 
wherein  plaintiff  agreed  and  conditioned  with 
defendant  that  the  said  engine  would  conform  to 
the  warranties  contained  in  the  correspondence 
between  the  parties  concerning  the  sale  of  said 
engine  by  the  plaintiff,  and  defendant  again  al- 
leges that  because  of  the  worn,  defective,  and 
valueless  condition  of  said  engine,  and  because 
its  parts  were  cracked  and  not  susceptible  of 
repair  and  not  capable  of  use,  the  said  plaintiff 
did  by  its  fraudulent  misrepresentations  and  by 
its  deceit  as  to  the  condition,  quality,  and  value 
of  said  engine,  frandulently  induce  this  defend- 
ant to  pay  to  this  plaintiff  the  sum  of  $1^000  as 
a  part  of  the  conditional  sale  of  said  engine  and 
as  specified  before  in  this  answer  the  said  de- 
fendant received  no  value  for  his  said  sum  of 
$1,000  and  ought  to  recover  said  sum  of  de- 
fendant in  this  suit. 

"Wherefore,  all  premises  considered,  defendant 
again  praiys  that  the  plaintiff  take  nothing  by 
its  suit,  and  that  defendant  on  this  cross-bill 
have  judgment  over  against  plaintiff  for  said 
sum  of  $1,000,  which  plaintiff  obtained  from  de- 
fendant by  reason  of  its  fraud  and  deceit  and 
misrepresentations,  as  aforesaid,  and  defendant 
also  prays  for  such  other  and  further  relief 
as  he  may  by  law  and  equity  be  entitled  to  re- 
ceive, and  for  his  costs,  in  this  behalf  ezjiended." 

The  case  was  submitted  to  the  jury  upon 
special  issues  as  follows: 

"(1)  Did  the  twentieth  century  engine,  deliv- 
ered b^  plaintiff  to  defendant,  substantially  com- 
51y  with  the  contract  in  evidence  of  February 
5,  1913?"  To  which  the  jury  answered,  "No." 
"(2)  What  was  the  reasonable  market  value  of 
the  engine  at  the  time  of  delivery?"  To  which 
the  jury  answered,  "Two  hondred  and  fifty  dol- 
lars." 


Upon  the  return  of  the  answers  of  the  Jury, 
the  court  entered  judgment  that  plalntUF  take 
nothing  by  its  suit  against  defendant  upon 
the  note,  and  that  the  defaidant  recover  of 
plaintiff  the  sum  of  $750  on  his  cross-action. 
From  this  judgment  the  plaintiff  has  ap- 
pealed. 

[1-3]  Appellant's  first  assignment  of  error 
Is  as  follows: 

"Because  the  court  erred  In  overruling  the  mo- 
tion, made  by  plaintiff  at  the  conclusion  of  all 
the  evidence,  requesting  the  court  to  peremp- 
torily instruct  the  jury  to  find  a  verdict  for  the 
plaintiff,  in  accordance  with  the  prayer  of  its  pe- 
tition, and  against  the  defendant  on  his  counter- 
claim and  cross-action,  such  instruction  being 
designated  as  plaintiff's  requested  charge  number 
two ;  for  the  reason  that  all  of  the  evidence  in- 
troduced in  the  case  shows  that  the  defendant 
accepted  the  gasoline  engine  in  controversy  and 
immediately  discovered  the  alleged  defects  there- 
in, but  that  he  nevertheless  retained  said  engine 
and  used  same  as  his  own  for  a  period  of  six 
months,  at  the  expiration  of  which  time  he  sold 
and  disposed  of  the  said  engine  without  ever  at 
any  time  having  tendered  the  same  back  to  the 
plaintiff,  or  having  demanded  a  cancellation  and 
rescission  of  the  contract  for  the  sale  of  such  en- 
gine." 

No  statement  of  facts  accompanies  the 
record  In  this  case,  and  It  Is  quite  manifest 
that  in  the  absence  of  a  statement  of  facts 
the  matters  complained  of  in  this  assignment 
cannot  be  reviewed  by  the  appellate  court, 
unless,  as  appeUant  insists,  the  admissions 
of  defendant  in  his  answer  are  sufficient  for 
this  purpose.  The  allegations  of  the  answer 
relied  upon  to  sustain  the  assignment  were 
embraced  in  defendant's  plea  of  failure  of 
consideration,  and,  as  collated  by  appellant, 
are  as  follows: 

'  •  •  ♦  That  immediately  after  said  engine 
was  shipped  to  him  by  the  plaintiff  •  •  •  the 
said  defendant  received  said  engine  and  had  it 
installed  in  one  of  his  boats  and  discovered  that 
said  engine  was  not  as  represented  •  •  • 
and  was  old,  defective,  cracked  in  many  places, 
and  practically  worthless ;  *  •  ♦  that  after 
many  attempts  to  use  said  engine  and  to  repair 
same  *  *  *  defendant  was  fbrced  to  abandon 
this  engine  and  to  store  the  same." 

Appellant  contends  that: 

"The  record  discloses  nothing  -that  explains  or 
extenuates  the  failure  of  the  defendant  to  de- 
mand a  rescission  or  cancellation  of  his  contract 
or  to  t^der  back  to  plaintiff  the  engine  within 
a  reasonable  time  after  the  discovery  of  its  con- 
dition." 

The  vice  In  appellant's  position,  as  taken 
In  the  assignment,  as  well  as  throughout  its 
brief.  Is  that  the  defendant's  cross-action  was 
for  a  rescission  and  cancellation  of  the  con- 
tract of  sale.  The  pleading  is  set  out  in  full 
above,  and  In  our  opinion  is  susceptible  of 
no  such  construction.  He  alleged  in  his 
cross-bill,  in  effect,  that  plaintiff,  by  fraud- 
ulent representations  and  deceit  as  to  the 
condition,  quality,  and  value  of  the  engine, 
induced  defendant  to  pay  to  it  $1,000  as  a 
part  of  the  purchase  price,  and  that  defend- 
ant received  nothing  of  value  for  the  sum'  so 
paid,  and  that  he  should  recover  said  sum 
from  plaintiff.    No  rescission  or  cancellation 
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of  tlie  contract  of  sale  was  prayed  for;  but 
the  cross-bill,  viewed  as  a  whole,  only  chargea 
that  by  the  fraudulent  misrepresentations  of 
plalntlfF  the  defendant  was  Induced  to  part 
with  a  sum  of  money,  for  which  he  received 
nothing  of  value,  and  sought  to  recover  It 

But  even  if  the  defendant's  croas-blU  be 
construed  as  one  for  rescission  of  the  con- 
tract of  sale,  we  do  not  think  that  the  plead- 
ing relied  on  as  evidence  Is  sufficient  to  sns- 
taln  the  assignment.  In  that  It  Is  not  shown 
thereby  that  defendant  retained  and  used  the 
«nglDe  for  a  i>eriod  of  six  months,  as  con- 
tended In  the  assignment,  or  for  any  other 
definite  period,  and  that  he  sold  and  dlspos- 
«d  of  It  at  that  time;  nor  does  It  affirmative- 
ly show  that  he  never  tendered  the  same  back 
to  plalntUf  and  demanded  a  rescission  of  the 
contract  of  sale.  The  pleading  relied  upon 
shows,  only,  that  defendant  did  not  discover 
the  alleged  defects  until  he  had  Installed  the 
engine  In  one  of  his  boats;  It  does  not  show 
that  he  ever  used  It  at  all,  but  only  that  he 
attempted  to  use  It  but  could  not  do  so ;  the 
time  during  which  he  made  efForts  to  use  It 
was  not  specified,  nor  was  the  length  of  time 
he  kept  it  before  he  stored  It  stated.  The 
meager  facts  stated  in  the  pleadings  do  not 
bring  this  case  within  that  class  of  cases  re- 
lied upon  by  appellant,  vis.  Houston  Motor 
Car  Co.  V.  Brashear,  158  S.  W.  233,  and 
Soutbem  Gasoline  Eng.  Co.  v.  Adams,  169  S. 
W.  1144.    The  assignment  is  overruled. 

[4]  lAe  second  assignment  cannot  be  sus- 
tained. It  Is  true  that  the  defendant  plead- 
ed a  total  failnre  of  consideration  for  the 
note  sued  on,  alleging  that  the  engine  was 
worthless.  The  Jury  found  that  the  engine 
had  a  value  of  $250.  While  the  evidence 
upon  which  the  Jury  made  this  finding  Is  not 
before  us,  we  may  assume  that  the  finding 
was  Justified.  The  contention  that  a  plea  of 
total  failnre  of  consideration  "must  be  sus- 
tained In  its  entirety"  cannot  be  allowed. 
It  has  too  often  been  held  to  require  the  cita- 
tion of  authority  that  a  partial  failure  of 
consideration  may  be  shown  under  a  plea  of 
total  failure,  on  the  theory  that  the  greater 
Includes  the  less. 

[6]  The  third,  fourth,  fifth,  and  sixth  as- 
signments complain  jof  the  refusal  of  the 
court  to  give  to  the  Jury  certain  special 
charges  requested  by  plaintiff.  Whether 
these  charges  should  have  been  given  de- 
pends upon  the  state  of  the  evidence,  and, 
as  the  facts  are  not  before  us,  we  cannot  say 
that  the  court  erred  in  refusing  to  give  them. 
It  does  not  appear  that  the  requested  charges 
were  presented  to  the  trial  judge  at  such 
time  as  to  require  his  consideration  of  them, 
and  no  bills  of  exception  were  reserved  to 
the  action  of  the  court  in  refusing  to  give 
them. 

[6, 7]  The  seventh,  eighth,  ninth,  tenth, 
and  eleventh  assignments  complain  that  the 
court  erred  In  submitting  the  issues  that  were 


submitted,  for  the  reason  "that  such  Issues  do 
not  correctly  cover  the  issues  In  the  case." 

The  court  is  never  justified  in  submitting 
any  Issue  to  the  Jury  unless  it  is  raised  by 
both  the  pleadings  and  proof.  In  the  ab- 
sence of  a  statement  of  facts,  we  must  as- 
sume that  the  evidence  raised  the  Issues  that 
were  submitted,  and  that  no  other  issues, 
even  if  raised  by  the  pleadings,  were  sustain- 
ed by  the  proof.  Hence  the  assignments  are 
overruled. 

We  have  sufficiently  disposed  of  the  twelfth 
assignment  by  what  we  have  said  in  dispos- 
ing of  the  first 

We  find  no  error  in  the  record  requiring  a 
reversal,  and  the  Judgment  of  the  court  be- 
low is  affirmed. 

Affirmed. 


GARDNER  et  ai  v.  SITTIG.     (No.  7234.)* 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

June  16,  1916.    Rehearing  Denied 

Oct  6,  1816.) 

L  PI.BADINO  $=>247  —  AUENDUEN-T  —  SUBSX- 

QUXNT  AccBtnNO  Installments. 
The  lessor,  not  having  elected  to  cancel  lease, 
as  permitted  thereby  for  nonpayment  of  rent, 
but  to  continue  it  in  full  force,  may,  in  an  action 
for  installment  of  rents,  payable  monthly,  re- 
cover installments  accruing  thereafter  and  before 
the  trial,  making  dalm  therefor  by  amendment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  684.  685 ;   Dec.  Dig.  i3=>247.] 

2.  Fbattds,  Statutx  of  «=3l29(3)— Obal  Cok- 

TEACT>— Part  Pebfobmance. 
Moving  out  by  the  lessee  cannot  be  consid- 
ered part  performance  of  an  oral  contract  to  re- 
scind the  lease,  being  subsequent  to  insistence  oi 
the  lessor  that  the  lease  be  complied  with. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {J  289-291;  Dec.  Dig.  <g=» 
129(3).] 

;?.  Fbauds,   Statute  or  S=»140— Pabol  Evi- 
dence—R&scission  OF  Wbitten  Contract. 
A  lease  being,  as  required  by  the  statute  of 
fraud,  in  writing,  rescission  thereof  cannot  be 
proved  by  parol. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  1S6,  342;  Dec.  Dig.  <3=3 
140.] 

4.  Fbattds,  Statute  of  «=>140— Pabol  Evi- 
dence—Estoppel. 
The  lessor  is  not  estopped  to  object  to  evi- 
dence of  oral  rescission  of  lease  in  writing,  as  re- 
quired by  the  statute  of  fraud,  because  of  the 
lessee  moving  out,  this  being  after  the  lessor  in- 
sisted on  performance  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §J  156,  342;  Dec.  Dig.  «=» 
140.] 

Error  from  District  Court,  Harris  County ; 
Wm.  Masterson,  Judge. 

Action  by  A.  Franklin  Sittig  against  Alf 
Gardner  and  others.  Judgment  for  plaln- 
tlff,  and  defendants  bring  error.     Affirmed. 

Elliott  Cage,  of  Houston,  for  plaintiffs  in 
error.  Ross  &  Wood  and  W.  J.  Howard,  all 
of  Houston,  for  defendant  in  error. 

McMEANS,  J.  A.  Franklin  Sittig  brought 
this  suit  against  Alf  Gardner  and  Fred  W. 
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Martin,  Individ  oally  and  aa  partners  doing 
bualneas  under  the  firm  name  of  Houston 
Sporting  Goods  Store,  and  against  the  Hous- 
ton Sporting  Goods  Store  aa  a  partnership, 
to  recover  $l,Si5  alleged  to  be  due  as  rent 
for  a  business  house  owned  by  plalntifF,  sit- 
uated at  006  Franklin  avenue  in  the  city  of 
Houston,  and  occupied  by  defendants  under 
a  lease  from  plaintiff,  by  the  terms  of  which 
lease  the  defendants  agreed  to  pay  as  rental 
$150  per  month  In  advance,  with  the  option 
to  plalntifT  to  terminate  the  lease  if  the 
defendants  failed  to  pay  the  monthly  rental 
promptly,  or  failed  to  comply  with  any  of 
the  other  covenants  contained  in  the  lease. 

Plaintiff  alleged  tliat  the  defendants  under 
and  by  virtue  of  said  lease  entered  into 
possession  of  the  premises,  and  have  since 
conducted  a  store  for  the  sale  of  goods, 
wares,  and  merchandise  on  the  premises 
until  about  the  1st  of  July,  1914,  when,  over 
the  objection  and  protest  of  plaintiff,  who 
was  asserting  a  landlord's  Hen  on  the  fix- 
tures and  goods  in  the  store  building,  the  de- 
fendants removed  said  fixtures  and  stock 
from  the  building,  which  since  that  time  has 
been  unoccupied;  that  defendants  paid  the 
rental  In  full  and  up  to  and  Including  Oc- 
tober 15,  1914,  and  $105  which  was  applied 
on  the  rental  for  the  month  ending  Novem- 
ber 15,  1914;  that  the  balance  due  at  the 
date  of  the  filing  of  this  petition  was  $1,- 
695,  and  that  defendants  have  refused  to  pay 
said  amount;  that  plaintiff  is  the  owner  of 
the  premises  leased,  and  that  the  goods  upon 
which  plaintiff  claims  a  lien  had  been  re- 
moved to  910  Preston  avenue,  in  the  city  of 
Houston,  and  that  plaintiff  bad  a  preference 
lien  on  all  of  said  goods,  wares,  and  mer- 
chandise; that  other  Installments  of  rent 
will  accrue  up  to  the  date  of  the  trial  of 
the  case;  and  that  plaintiff  will  be  entitled 
to  a  judgment  for  those  amounts. 

Defendants  answered,  alleging  that  tbey 
entered  Into  a  contract  with  plaintiff  to  lease 
the  property  described  in  plaintiirs  petition, 
but  that  on  or  about  January  16,  1914,  the 
contract  was  canceled  at  the  suggestion  of 
the  plaintiff,  and  the  parties  to  the  lease 
made  and  entered  into  an  agreement  by  the 
terms  of  which  the  plaintiff  agreed  to  re- 
lease the  defendants  from  any  liability  for 
any  rent  then  due,  to  allow  the  Houston 
Sporting  Goods  Store  to  remain  in  said  build- 
ing until  July  1,  1914,  without  any  charge 
for  rent,  and  to  pay  the  defendant  the  sum 
of  $300  in  consideration  of  their  agreeing 
to  canceling  of  said  lease  and  the  further 
consideration  of  their  vacating  the  building 
by  July  1,  1914;  that  in  compliance  with 
said  agreements  the  defendants  vacated  said 
building  before  July  1,  1914,  and  have  never 
used  same  since  said  date;  that  they  have 
carried  out  their  agreement  and  vacated 
said  building,  but  that  plaintiff  had  failed 
and  refused  to  pay  them  the  agreed  sum  of 
$500.    Wherefore  they  prayed  that  plaintiff  I 


take  nothing  by  his  salt,  and  that  tbey  have 
Judgment  against  him  for  the  sum  of  $500. 

By  supplemental  petition  plaintiff  denied 
that  the  contract  was  canceled  in  January, 
1914,  or  that  he  entered  into  the  agreement 
alleged  by  defendants;  that  if  such  agree- 
ment was  made,  it  was  verbal  and  relates 
to  a  contract  required  by  law  to  be  in  writ- 
ing, and  was  therefore  void  and  within  the 
statute  of  frauds. 

Defendants,  by  their  supplemental  answer, 
denied  that  plaintiff  protested  or  objected  to 
their  moving  from  the  leased  premises ;  that 
they  were,  at  the  time  they  occupied  the 
building,  merchants,  buying  and  selling  goods 
and  merchandise  in  the  regular  course  of 
business,  and  that  plaintiff  was  not  entitled 
to  a  lien  as  claimed  by  him  upon  the  stock; 
that  since  their  removal  from  the  building 
they  have  bought  and  sold  goods  in  the  reg- 
ular course  of  business,  and  that  a  great 
quantity  of  goods  now  on  hand,  and  upon 
which  plaintiff  was  claiming  a  lien,  were  pur- 
cliased  since  tbeir  removal  from  the  build- 
ing, and  that  plaintiff  had  no  lien  thereon. 
They  denied  tliat  the  agreement  canceling 
the  lease,  was  within  the  statute  of  frauds. 
They  further  alleged  that  at  the  time  of  the 
agreement,  canceling  the  lease,  plaintiff  an- 
ticipated leasing  the  whole  of  the  building 
or  disposing  of  same,  and  was  extremely 
anxious  to  have  same  vacated  by  July  1, 
1914,  and  that  it  was  for  these  reasons  and 
at  his  earnest  solicitation  that  they  made 
the  agreement  canceling  the  lease. 

Plaintiff  by  trial  amendment  alleged  that 
since  the  filing  of  this  amended  petition  an- 
other Installment  of  rent  had  become  due, 
making  the  total  amount  then  due  $1,845, 
and  prayed  for  Judgment  for  that  amount 
and  the  establishment  and  foredoaure  of 
his  landlord's  lien. 

The  case  was  tried  before  a  Jury,  and  at 
the  conclusion  of  the  testimcny  the  Jury, 
in  obedience  to  peremptory  instructions  from 
the  court,  returned  a  verdict  for  plaintiff 
and  against  defendants  for  $1,845  and  fore- 
closure of  the  landlord's  lien  on  certain  goods 
in  the  rented  building,  upon  which  Judgment 
was  accordingly  entered.  Afterwards,  how- 
ever, the  plaintiff  remitted  $100  of  the  re- 
covery, and  Judgment  was  then  entered  in 
his  favor  for  $1,695,  from  which  the  defend- 
ants have  appealed. 

[1]  By  their  first  assignment  of  error  ap- 
pellants complain  that  the  court  erred  In 
rendering  Judgment  against  them  for  $1,- 
845;  their  contention  being  that  plaintiff 
was  not  entitled  to  a  Judgment  for  rent 
which  accrued  after  the  date  of  filing  of  the 
original  petition,  which  was  April  8,  1914. 
By  their  proposition  tbey  contend  that  plain- 
tiff was  not  entitled  to  recover  any  lenta 
which  accrued  after  the  filing  of  the  peti- 
tion and  the  surrender  of  the  building  by 
defendants.  The  business  bouse  was  leased 
by  plaintiff  to  defendants  for  a  period  of 
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fire  yeUB,  c(»nmencliig  Ansiut  16,  1911,  and 
ending  August  16,  1916,  and  defendants  tootc 
Immediate  itoBseaslon.  The  consideration 
was  $160  per  month,  to  be  paid  monthly  in 
advanoe.  At  the  time  of  filing  the  suit  on 
April  8,  1914,  there  was  dae  and  owing  the 
plaintiff  for  rents  under  the  terms  of  the 
lease  f 795.  On  Jnly  1,  1914,  the  defendants 
abandoned  the  building,  and  at  that  time  the 
rents  accrued  and  unpaid  amounted  to  $1,- 
095.  Thereafter,  as  subsegnent  installments 
of  rentals  fell  due,  plaintiff  amended  his  peti- 
tion and  sought  recovery  of  them.  The  last 
amendment  was  filed  October  16,  1914,  in 
which  it  was  shown  that  the  rent  for  Octo- 
ber was  due,  and  prayed  for  a  recovery  of 
all  the  rents  accrued  up  to  that  time.  There 
was  then  due  and  owing  by  defendants 
$1,696.  There  was  no  evidence  to  show  that 
plaintiff  had  elected  to  cancel  the  lease  by 
virtue  of  any  of  the  provisions  of  the  con- 
tract, but,  on  the  contrary,  that  he  had  elect- 
ed to  continue  the  lease  in  fnll  force.  It 
is  our  conclusion  that  under  the  contract  of 
lease  under  consideration,  the  plaintiff  was 
entitled  to  sue  for  the  monthly  installments 
of  rent  as  fast  as  they  fell  due,  and  to  in- 
clude and  recover  for  all  unpaid  Install- 
ments up  to  the  time  of  filing  the  trial  peti- 
tion. Racke  v.  Brewing  Ass'n,  17  Tex.  Civ. 
App.  167,  42  S.  W.  774.  The  assignment  is 
overruled. 

[1-4]  The  second  assignment  is  as  follows: 
"The  court  erred  in  instructing  a  verdict  in  fa- 
vor of  plaintiff,  because  defendants  had  alleged 
and  attempted  to  prove  a  verbal  contract  be- 
tween plaintiff  and  defendants,  canceling  the 
written  lease  under  the  terms  of  which  plaintiff 
was  awarded  a  judgment  in  this  cause." 

Their  third  assignment  is  as  follows : 
"The  court  erred  in  refusing  to  permit  defend- 
ants to  introduce  testimony  in  regard  to  oral 
contract   alleged   by   defendants,   canceling   the 
written  lease  sued  on  in  this  cause." 

Vnia  the  foregoing  assignments,  which 
are  presented  together,  appellants  advance 
the  proposition  that  when  an  oral  contract 
has  been  performed  by  one  of  the  parties, 
such  part  performance  will  talce  the  case  out 
of  the  statute  of  frauds.  On  the  trial  the  de- 
fendant offered  to  prove  that  on  or  about 
January  16,  1914,  at  the  instance  and  request 
of  plaintiff,  the  parties  to  the  contract  of 
lease  entered  into  an  oral  agreement,  by 
the  terms  of  which  plaintiff  agreed  to  release 
defendants  for  any  liability  for  rent  then 
due,  and  to  allow  the  Houston  Sporting 
Groods  Store  to  remain  in  the  leased  building 
until  July  1,  1914,  without  any  ciiarge  for 
rent,  and  to  pay  defendants  $600  if  they 
vacated  the  building  by  July  1,  1914.  The 
testimony  rejected  was  not  sufficient  to  prove, 
nor  did  It  tend  to  prove,  more  than  an  offer 
on  plaintiff's  part  to  rescind  the  contract  and 
an  acceptance  of  the  offer  by  defendants. 
According  to  the  proffered  proof  the  agree- 
ment to  rescind  was  made  on  January  16, 
1914,  and  did  not  call  for  any  action  in 
lefereuoe  thereto  by  defendants  until   July 


1,  1914.  It  waa  shown  that  on  the  date  lasC 
stated  defendants  moved  out  of  the  rented 
building,  but  when  tliey  did  so^they  Imew 
tluit  plaintiff  was  inadsting  upon  a  full  com- 
pliance upon  their  part  with  the  terms  of 
the  lease  both  as  to  the  payment  of  the 
monthly  rent  in  advance  and  the  retention 
of  the  building  during  the  life  of  the  con- 
tract; for  in  April,  some  two  or  three 
months  beforei  they  moved,  plaintiff  had 
filed  his  suit  to  recover  the  very  installments 
which  tlie  defendants  claimed  he  bad  remit- 
ted, and  was  insisting  on  the  enforcement  of 
his  landlord's  lien  upon  the  property  of  de- 
fendants in  the  leased  building  as  security  for 
the  payment  of  rents.  It  appears,  then,  that 
ths  defendants'  removal  under  the  circum- 
stances cannot  be  construed  as  performance, 
either  in  whole  or  in  part,  of  the  alleged 
agreement  of  rescissitRi.  But  it  occurs  to  us 
that  the  proffered  testimony  was,  in  the  cir- 
cumstances of  this  case,  inadmissible  for  the 
purpose  for  which  it  was  offered,  for  the  rea- 
son that  the  agreement  to  rescind  was  with- 
in the  statute  of  frauds,  and  could  not  be 
proved  by  parol  testimony;  the  original  con- 
tract having  been  in  writing,  and  the  term 
of  the  lease  running  over  a  i>eriod  of  one 
year.  It  was  early  held  tliat  an  agreement 
for  the  rescission  of  an  executory  contract 
for  the  sale  of  land  is  within  the  statute, 
and  requires  the  same  cliaracter  of  evidence 
to  establish  it  as  is  required  to  establish  the 
sale  (Dial  y.  Crane,  10  Tex.  444),  and  this 
rule  has  been  consistently  followed  (Sanborn 
v.  Murphy,  6  Tex.  Civ.  App.  509,  25  S.  W. 
460,  and  authorities  dted ;  Erwin  v.  Daniels, 
34  Tex.  Civ.  App.  378,  79  S.  W.  61).  If  the 
rescission  of  an  executory  contract  for  the 
sale  of  land  is  inquired  to  be  proved  by  the 
same  Mnd  of  evidence  as  is  required  to  es- 
tablish the  sale,  we  think,  by  analogy,  the 
rescission  of  a  lease  of  real  estate,  which  is 
required  by  the  statute  of  frauds  to  be  in 
writing,  should  also  be  proved  by  the  same 
character  of  evidence.  In  Beard  v.  Gooch, 
62  T^x.  Civ.  App.  69,  130  S.  W.  1023,  it  is 
held  that  parol  evidence  is  inadmissible  to 
prove  a  change  or  modification  of  the  terms 
of  a  written  lease  of  land  covering  a  period 
of  more  than  one  year.  We  recognize,  of 
course,  that  a  situation  might  arise  where 
the  lessor  might  be  estopped  from  objecting 
to  parol  proof  of  a  subsequent  oral  agree- 
ment for  the  rescission  or  modification  of  a 
written  lease,  as  where,  for  Instance,  the 
lessee  had  acted  upon  the  parol  agreement  to 
his  disadvantage,  thereby  rendering  it  ineq- 
uitable for  the  lessor  to  require  further  per- 
formance by  the  lessee  of  the  original  lease ; 
but  there  are  no  facts  in  this  case,  as  has 
been  l)efore  shown,  to  raise  the  issue  of  es- 
toppel. It  follows  that  the  court  did  not 
err  in  rejectlug  the  proffered  testimony,  and 
the  assignments  raising  the  point  are  over- 
ruled. 
The  fourth  assignment  is  sufllciently  dis- 
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posed  of  by  what  we  hav6  said  In  disposing 
of  the  second  and  third,  and  Is  overruled. 

We  find  -Ao  reversible  error  In  the  record, 
and  the  Judgment  of  the  court  below  to  af- 
firmed. 

Affirmed. 


HAWKS  et  al  v.  LONQBOTHAM  et  aL 
(No.  7248.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

June  21,  1916.    On  Motion  for  Rehearing, 

Oct.  5,  1916.) 

1.  Apfeai.  and   Ebror  «=»770(1)   —  Apfeit 

LANT'a   BBIEF— HTJLBS    OF   COUBP— EXAIUNA- 
TION    OF    RECOBD. 

Under  rules  40  and  41  for  the  Couits  of  Civ- 
il Appeals  (142  S.  W.  xiv),  providiUK  that 
whatever  of  the  statements  of  appellant  iu  bis 
brief  is  not  contested  will  be  considered  as  ac- 
quiesced in,  etc.,  where  appellants  alone  filed 
briefs  in  the  Court  of  Civil  Appeals,  such  court 
is  authorized  to  regard  so  much  of  appellants' 
briefs  as  is  prepared  in  conformity  with  such 
rules  as  a  proper  presentation  of  the  case  with- 
out examination  of  the  record  as  contained  in 
the  transcript. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3104,  3106,  3107;  Dec 
Dig.  <3=>770(1).] 

2.  APPEAL  AND  Ebbob  c8=s>742(l)   —  Absion- 

IfENTS   OF  EbBOB— IMPBOPEB   BbIEFINO. 

Assignments  of  error  which  were  indefinite, 
uncertain,  and  multifarious,  none  of  them  being 
such  propositions,  within  themselves,  as  could 
be  considered  as  propositions  of  law,  and  which, 
when  followed  by  any  proi>08ition,  were  followed 
by  such  a  one  as  was  not  germane  to  the  assign- 
ment, were  improperly  briefed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3000;  Dec.  Dig.  ®=>742(1).] 

3.  Appeal  and  Ebbob  «=>499(4)— Bill  of  Ex- 
ception —  Refusal  of  Special  Ohaboe  — 
Statute. 

A  bill  of  exception,  to  the  refusal  of  a  special 
requested  charge,  cannot  be  .considered,  where 
not  affirmatively  showing  presentation  to  the 
court  and  opposing  counsel  within  a  reasonable 
time  after  the  general  charge  was  given  coun- 
sel for  examination,  as  required  by  Vernon's 
Sayles'  Ann.  Civ.  St.  1014,  arts.  1971,  2061. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2298;  Dec.  Dig.  <&=>499(4).] 

4.  Exemptions  «=344— Designation— Effect. 

Where  two  mules  were  the  property  of  an 
unmarried  man  at  the  time  of  levy  thereon  to 
satisfy  judgment  against  him  and  his  brother, 
and  he  claimed  one  of  such  mules  as  his  exempt 
property,  such  mule  was  exempt,  since  the  law 
exempts  to  every  unmarried  man  one  horse  or 
mule,  which,  when  levy  is  about  to  be  made  upon 
his  property,  he  may  designate  as  exempt. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent.  Dig.  §§  51-56 ;  Dec.  Dig.  <e=»44.] 

On  Motion  for  Rehearing. 

5.  Appeal  and  Ebbob  <©=>490(4)  —  Bills  of 
Exception— Refusal  of  Special  Chaboes— 
Sufficiency. 

Where  bills  of  exception  to  the  refusal  of 
special  charges  recite  that  "at  the  proper  time" 
such  charges  were  presented  to  the  trial  judge, 
the  recital  is  sufficient  to  show  that  such  charg- 
es were  presented  to  the  trial  court  before  the 
main  charge  was  read  to  the  jury,  as  required  by 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  1971. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  2298;  Dec.  Dig.  <S=>499(4).] 


Appeal  from  District  Cionrt,  Madlfloa  Goan- 
ty ;  S.  W.  Dean,  Judge. 

Suit  by  J.  M.  and  V.  P.  Hawks  against  W. 
A.  Berry  and  another,  doing  business  under 
the  firm  name  of  Berry  ft  Barrett,  and  J.  T. 
Longbotham,  sheriff  of  Madison  county. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.  Judgment  affirmed  In  part,  and  i«- 
versed  and  rendered  for  V.  P.  Hawks  in  part 

J.  M.  Brownlee,  of  MadisonvUle,  for  appel- 
lants. 

LANE,  J.  This  suit  waS  brought  by  plahi- 
tlffs  J.  M.  and  V.  P.  Hawks  against  W.  A. 
Berry  and  H.  H.  Barrett,  doing  business  un- 
der the  firm  name  of  Berry  &  Barrett,  and 
J.  T.  Longbotham,  sheriff  of  Madison  county, 
to  recover  one  brown  mare  mule,  six  years 
old,  alleged  to  be  the  property  of  J.  H. 
Hawks,  and  another  brown  mare  nanle,  sevoi 
or  eight  years  old,  alleged  to  be  the  property 
of  V.  P.  Hawks,  and  for  damages  for  their 
unlawful  detention.  For  a  better  under- 
standing of  the  nature  of  the  case  presented 
by  this  appeal  we  make  the  following  state- 
ment : 

Op  the  22d  day  of  September,  1013,  the 
said  firm  of  Berry  &  Barrett  negotiated  a  sale 
of  the  two  mules  sued  for  to  plamtlff  V.  P. 
Hawks.  The  mules  at  that  time  were  de- 
livered to  said  V.  P.  Hawks  In  payment  for 
which  he  delivered  to  Berry  Sc  Barrett  a 
promissory  note  for  the  sum  of  $400,  signed 
by  said  V.  P.  Hawks  and  by  his  brother  and 
father,  J.  M.  Hawks  and  L.  T.  Hawks,  re- 
spectively. Said  note  was  not  paid  at  ma- 
turity, and  Judgment  was  taken  thereon 
against  V.  P.  Hawks  and  J.  M.  Hawks ;  exe- 
cution was  issued  upon  said  Judgment  and 
placed  In  the  hands  of  defendant,  J.  T.  Long- 
botham, sheritr  of  Madison  county,  who  by 
virtue  thereof  levied  on  the  two  mules  in 
question  as  the  property  of  plalntlfT  V.  P. 
Hawks;  V.  P.  Hawks,  from  whose  posses- 
sion the  mules  were  taken,  and  at  the  time 
they  were  so  taken,  gave  notice  to  the  sher- 
iff, Longbotham,  that  he  claimed  the  brown 
mare  mule,  7  or  8  years  old,  as  his  exempt 
property,  and  he  also  gave  notice  to  said 
officer  that  the  other  mule  was  the  exempt 
property  of  his  brother,  J.  M.  Hawks.  Both 
V.  P.  and  J.  M.  Hawks  were  single  men  at 
the  time  of  the  levy  and  were  not  the  head 
of  a  family. 

The*  cause  was  tried  before  a  Jury  upon 
the  following  Issues  submitted  to  the  jury 
by  the  court,  to  wit :  First.  Was  the  sale  of  the 
mules  made  by  Berry  &  Barrett  to  V.  P. 
Hawks,  and  did  the  title  and  ownership  of  the 
two  mules  pass  to  said  V,  P.  Hawks  by  soch 
sale;  or  was  the  sale  made  to  V.  P.  Hawks 
and  J.  M.  Hawks,  or  to  Y.  P.  Hawks  acting 
for  himself  and  his  brother,  J.  M.  Hawks? 
Second.  If  you  find  that  the  sale  was  made 
to  V.  P.  Hawks  for  himself,  then  state  wheth- 
er either  of  the  mules  were  exempt  from  exe- 
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cutlon  at  the  time  ot  the  levy.  Third.  Did 
Beny  &  Barrett  willfully,  wantonly,  mali- 
clonsly,  or  with  Intent  to  harass  and  injure 
plalntifFs,  cause  said  levy  ujpon  said  mules  to 
be  made? 

To  these  questions  the  Jury  answered: 
First  That  the  mules  were  sold  to  V.  P. 
Plawks,  and  that  the  title  thereto  passed  by 
said  sale  to  said  Y.  P.  Hawks.  Second.  That 
neither  mule  was  exempt  at  the  time  of  the 
levy.  Third.  That  Berry  &  Barrett  did  not 
cause  the  levy  to  be  made  either  willfully, 
wantonly,  or  mallclonsly,  or  for  the  purpose 
of  Injuring  or  harassing  the  plaintiffs. 

[1]  Upon  the  findings  of  the  Jury  Judgment 
was  entered  for  defendants.  From  such  Judg- 
ment V.  P.  Hawks  and  J.  M.  Hawks  have 
appealed.  Appellants  only  have  filed  briefs 
in  this  conrt  In  such  case,  under  rules  40 
and  41  prescribed  by  the  Supreme  Court  for 
the  procedure  of  the  Courts  of  Civil  Appeals 
(142  S.  W.  xiv),  this  court  Is  authorized  to 
regard  so  mnch  of  appellants'  brief  as  is 
prepared  in  conformity  to  such  rules  as  a 
proper  presentation  of  the  case,  without  ex- 
amination of  the  record  as  contained  in  the 
transcript,  and  may  found  its  decision  there- 
on. It  is  provided  by  said  rule  41  that  what- 
ever of  the  statements  of  the  appellants  in 
their  brief  is  not  contested  will  be  ccmsld- 
ered  as  acquiesced  Jn.  We  are  therefore  call- 
ed upon  In  this  case  to  pass  upon  the  proposi- 
tions properly  submitted  nnder  the  rules, 
from  the  statements  made  in  appellants' 
brief. 

[2]  We  overrule  appellants'  first,  second, 
third,  fourth,  and  fifth  assignments  of  error. 
All  of  them  are  indefinite,  uncertain,  and 
multifarious.  None  of  them  are  such  prop- 
ositions within  themselves  as  can  be  consid- 
ered by  this  court  as  propositions  of  law, 
and  where  we  find  any  of  them  followed  by 
a  proposition,  such  proposition  is  not  ger- 
mane to  the  assignment  to  which  it  was  in- 
tended to  relate.  West  Texas  Supply  Co.  v. 
Dnnivan,  182  S.  W.  425.  But  we  have  ex- 
amined said  assignments  and  have  concluded 
that  if  they  had  been  properly  briefed  nei- 
ther of  them  presents  reversible  error. 

[3]  Appellants'  sixth,  seventh,  and  eighth 
assignments  Insist  that  the  court  erred  In 
refusing  to  give  to  the  Jury  their  special 
charges  Nos.  1,  2,  3,  and  4.  We  are  referred 
to  appellants'  bills  of  exceptions  Nos.  1,  2, 
3,  and  4  in  support  of  said  assignments.  We 
have  examined  each  of  said  bills  of  excep- 
tion, and  in  neither  of  them  is  it  afBrmative- 
ly  shown  that  said  charges  were  presented  to 
the  trial  court,  or  to  opposing  counsel,  be- 
fore the  main  charge  was  read  to  the  Jury. 

In  the  case  of  Case  &  Sons  Cutlery  Co.  v. 
FoUom,  170  S.  W.  1066,  the  Court  of  Civil 
Appeals  at  Dallas  held  that  a  bill  of  excep- 
tion to  the  refusal  of  a  special  requested 
charge,  indorsed  by  the  signature  of  the  tri- 
al Judge  under  the  word  "refused,"  could  not 
be  considered,  because  not  affirmatively  show- 
ing that  it  had  been  presented  to  the  court, 


and  to  opposing  counsel^  within  a  reasonable 
time  after  the  general  charge  was  given  to 
counsel  for  examination,  as  required  by  Acts 
33d  Legislature,  now  articles  1971  and  2061, 
Vernon's  Sayles'  Statutes  of  1914.  Most,  if 
not  all,  of  the  Courts  of  Civil  Appeals  in  this 
state,  except  this  court,  have  declared  the 
same  rule.  See  Heath  v.  Huffhines  (Ft 
Worth  court)  168  S.  W,  974 ;  St  Louis  South- 
western By.  Co.  V.  Wadsack  (Texarkana 
court)  166  S.  W.  42;  Ins.  Co.  v.  Khoderick 
(Amarillo  court)  164  S.  W.  1067;  G.,  T.  & 
W.  T.  Ry.  Co.  V.  Culver  (Amarillo  court) 
168  S.  W.  514 ;  Horton  v.  Railway  Co.,  171 
S.  W.  1023;  Beard  v.  KaUway  Co.,  171  S.  W. 
653;  Railway  Co.  v.  Dickey,  171  S.  W.  1097; 
Railway  Co.  v.  Chumbley,  169  S.  W.  1107; 
Railway  Co.  v.  Becker  &  Cole,  171  S.  W. 
1024;  Bennett  v.  Canal  Co.,  182  S.  W.  713, 
and  authorities  cited.  For  the  reasons  al- 
ready given  said  assignment  should  be  over- 
ruled, but  should  we  consider  the  same  we 
would  hold  that  the  charge  of  the  court  was 
a  sufficient  presentation  of  the  issues  raised 
by  the  evidence,  and  that  therefore  the  spe- 
cial charges  were  properly  overruled. 

We  now  come  to  the  main  issue  presented 
by  this  appeal ;  that  is,  was  the  brown  mare 
mule  seven  or  eight  years  of  age,  the  smaller 
and  older  of  the  two  brown  mare  mules  sold 
by  Berry  &  Barrett  to  V.  P.  Hawks,  exempt 
to  him  from  forced  sale  for  the  payment  of 
his  debts? 

[4]  The  law  exempts  to  every  unmarried 
man  one  horse  (or  male),  and  it  has  been 
uniformly  held  by  our  courts  that  when  a 
levy  is  about  to  be  made  upon  the  property 
of  any  debtor,  such  debtor  may  designate  his 
exempt  property  from  aniong  his  other  prop- 
erty, if  any,  subject  to  levy  and  sale. 

The  undisputed  evidence  shows  that  Berry 
&  Barrett  sold  the  two  brown  mare  mules  in 
question,  one  about  six  years  old  and  the  oth- 
er about  seven  or  eight  years  old,  to  V.  P. 
Hawks,  and  that  in  payment  therefor  V.  P. 
Hawks  delivered  to  Berry  &  Barrett  a  note 
for  $400,  signed  by  himself  andi  by  J.  M. 
Hawks  and  L.  T.  Hawks.  The  undisputed 
evidence  also  shows  that  upon  the  trial  of  the 
cause  the  only  claim  of  ownership  to  either 
of  said  mules  for,  or  by,  said  J.  M.  Hawks 
was  by  virtue  of  the  purchase  made  from 
Berry  &  Barrett ;  that  there  was  no  pretense 
that  be  became  the  owner  of  either  of  said 
mules  after  the  date  of  said  sale,  but  that  by 
that  transaction,  and  that  alone,  he  became 
the  owner  of  one  of  said  mules.  The  Jury 
found  that  the  sale  was  made  to  V.  P.  Hawks, 
and  that  the  title  to  both  of  said  mules  pass- 
ed by  said  sale  to  V.  P.  Hawks,  and  as  a  con- 
sequence he  was  the  owner  thereof  at  the 
time  of  the  levy.  There  was  evidence  to  sup- 
port such  finding.  The  undisputed  evidence 
shows  that  V.  P.  Hawks  at  the  time  of  the 
levy,  and  at  all  times  since,  has  designated 
and  claimed  the  brown  mare  mule  seven  or 
I  eight  years  old  the  smallest  of  the  two  bought 
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by  him  from  Beny  4;  Barrett,  and  which  bad 
the  gwiimey,  as  his  exempt  property.  This 
male  Is  still  unsold  nnder  said  execntlon,  and 
Is  still  subject  to  his  dalm  of  exemption.  If 
the  two  mules  were  the  property  of  Y.  P. 
Hawks  at  the  time  of  the  levy,  as  the  Jury 
found  they  were,  upon  sufficient  evidence  to 
sustain  such  finding,  then  it  follows  as  a 
matter  of  law,  that  when  Y.  P.  Hawks  claim- 
ed the  brown  mare  mule  seven  or  eight  years 
old  as  bis  exempt  property,  such  claim  must 
be  allowed,  and  that  the  finding  of  the  jury 
that  neither  of  the  mules  were  exempt  can- 
not be  sustained. 

We  have  reached  the  conclusion  that  so 
much  of  the  judgment  of  the  trial  court  as 
directed  that  the  brown  mare  mnle  six  years 
of  age,  the  larger  of  the  two  purchased  by  V. 
P.  Hawks  from  Berry  &  Barrett,  be  turned 
over  to  the  sheriff,  J.  T.  Longbotham,  for  sale 
under  execution,  should  be  and  the  same  is 
here  affirmed.  We  have  also  readied  the 
conclusion  that  so  much  of  said  judgment  as 
adjudged  that  the  smallest  of  the  two  brown 
mare  mules,  described  as  seven  or  eight 
years  of  age,  with  the  swlnney,  is  subject  to 
sale  under  the  execution  In  the  hands  of  said 
sheriff,  is  erroneous,  and  that  the  same 
should  be  reversed  and  judgment  should  be 
here  rendered  for  V.  P.  Hawks  for  the  last- 
described  mule,  and  it  is  so  ordered. 

It  is  further  ordered  that  the  judgment  be 
affirmed  In  part,  and  reversed  and  rendered 
In  part  as  above  indicated. 

Affirmed  In  part  Reversed  and  rendered 
In  part 

On  Motion  for  Rehearing. 

In  our  original  option  filed  in  this  court 
on  the  21st  day  of  Jane,  1916,  we  made  the 
following  statement: 

"Appellants'  sixth,  seventh,  and  eighth  assign- 
ments  insist  that  the  conrt  erred  in  refusing  to 

five  to  the  jury  tiieir  special  charges  Nos.  1,  2, 
,  and  4.  We  are  referred  to  appellants'  bills  of 
exceptions  Nos.  1,  2,  3,  and  4  in  support  of  said 
assignments.  We  liave  examined  each  of  said 
bills  of  exception,  and  in  none  of  them  is  it  af- 
firmatively shown  that  said  charges  were  pre- 
sented to  the  trial  court,  or  to  opposing  counsel, 
before  the  main  charge  was  read  to  the  jury." 

And  we  held  that  as  said  bills  did  not  show 
that  said  special  charges  were  presented  to 
the  trial  judge  and  opposing  counsel  before 
the  main  charge  was  read  to  the  jury,  the 
assignments  complaining  of  the  refusal  of 
the  court  to  give  such  charges  should  not  be 
considered. 

[t]  Appellant  J.  M.  Hawks  has  filed  his  mo- 
tion for  rehearing  complaining  of  such  state- 
ment and  holding,  and  in  said  motion  directs 
our  attention  to  the  fact  that  said  bills  of 
exceptions,  which  were  approved  by  the  trial 
judge,  does  recite  that  "at  the  proper  time" 
said  special  charges  were  presented  to  the 
trial  judge.  In  said  motion  it  is  insisted  that 
the  statefnent  in  said  bills  that  said  charges 
were  presented  at  the  proper  time  was  suf- 


ficient to  show  that  said  diarges  were  pre- 
sented to  the  court  and  opposing  counsel  be- 
fore the  main  charge  was  read  to  the  jury, 
and  that  therefore  this  court  should  have  con- 
sidered said  assignments. 

Since  our  attention  has  been  called  to  the 
fact  that  the  bills  do  zedte  that  said  charges 
were  presented  to  the  court  "at  the  proper 
time,"  we  condnde  that  such  redtal  Is  suf- 
fldent  to  show  that  said  charges  were  pre- 
sented to  the  trial  conrt  before  the  main 
charge  was  read  to  the  Jury,  but  it  Is  no- 
where shown  that  they  were  presented  to  op- 
posing counsel,  and  to  this  extent  said  as- 
signments do  not  meet  the  requirements  of 
the  law.  We  still  think  the  diarge  given  by 
the  trial  court  was  all  that  was  required, 
and,  as  we  find  no  material  error  in  our  origi- 
nal opinion,  appellants'  motion  Is  oveimled. 


GOODSON  V.  WESTERN  UNION  TELE- 
GRAPH CO.  (No.  89.) 

(Court  of  Civfl  Appeals  of  Texas.     Beaumont 

April  6,  1916.    Rehearing  Denied  Oct 

13.  1916.) 

1.  Pt^ADiNO  4=>34(3)  —  Geiterai.  Devubreb. 

On  general  demurrer,  every  reasonable  in- 
tendment arising  from  a  pleading  will  be  in- 
dulged in  favor  of  its  sufficiency. 

[Ed.  Note. — For  other  cases,  see  Pleading; 
Cent.  Dig.  {  69;   Dec.  Dig.  <8=>34(3).l 

2.  Teleorafhs  and  Telephones  «=>66(1)— 
Pebsons  Benbtited  bt  Sick  Messaob— Iir- 
TEBEST— Presumptions. 

The  addressee  of  a  telegram  is  presumed 
to  be  the  person  for  whose  benefit  the  message 
is  sent :  and,  where  it  relates  to  a  sick  person, 
the  addressee  is  presumed  to  have  a  serious 
interest  in  the  condition  of  such  person. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  g  6l ;  Dec.  Dig.  «=> 
60(1).] 

3.  TEI,E0RAPH8    and    IfeUIFHONEB    «=>37(9)— 

Delivbrt  of  Message— Delay— Notice  or 

Relationship. 
A  telegraph  company  was  charged  vrith  no- 
tice of  the  relationship  existing  l>etween  the 
addressee  and  the  parties  named  in  a  telegram, 
reading  "Send  Oscar  at  once  to  wait  on  his  fath- 
er.    Lida  sick." 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |§  29,  32 ;  Dec.  Dig. 
«=37(9).] 

4.  Teleobafhs  and  Telephones  iS=»37(9) — 
Delivery  of  Messaqei— Delay— Notick  o» 
Contents. 

Such  telegram  was  sufficient  to  put  the  tele- 
graph company  on  notice  that  the  father  of  the 
addressee  and  Oscar,  brothers^  was  sick,  or  in 
such  condition  as  to  need  waiting  upon. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {{  29,  32;  Dec.  Dig. 

6.  Teleobafhs  and  Telephones  «=360— De- 
lay  IN  Delivery— Right  of  Addressee. 
Where  a  telegraph  company  negligently  de- 
layed delivery  of  a  message,  asking  the  addres- 
see to  send  his  brother  to  wait  on  their  father, 
who  was  sick,  and  needed  attention,  the  com- 
pany was  liable  to  the  addressee,  he  having  a 
cause  of  action,  not  only  because  he  himself  was 
deprived  of  opportunity  to  go  to  Ids  father,  but 
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also  b«caaae  he  was  deprived  of  opportunity 
to  Bend  his  brother. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  §{  49,  60;  Dec.  Dig. 


Appeal  tfom  District  Court,  Liberty  Coun- 
ty; J.  Llewellyn,  Judge. 

Action  by  W.  A.  Goodson  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  of  dismissal,  plaintiff  appeals.  Be- 
Tersed  and  remanded. 

B.  B.  Pidcett,  Jr.,  of  Liberty,  for  appel- 
lant F.  J.  &  0.  T.  Dutt,  of  Beaumcmt,  for 
appeUee. 

BROOKE,  J.  Appellant  sued  to  recover 
damages  for  the  negligent  failure  of  defend- 
ant to  deliyer  to  hln)  a  telegram  sent  by  his 
Bister,  notifying  him  of  the  Illness  of  his  fa- 
ther. The  trial  court  sustained  a  general 
demurrer,  and  ordered  the  cause  dismissed. 
Appellant  duly  excepted  to  that  Judgment, 
and  properly  perfected  bis  appeal. 

Omitting  the  formal  parts  of  appellant's 
petition,  it  is  as  follows: 

"That  on  said  date  last  named  plaintiff  wa* 
residing  about  two  miles  from  Dayton,  Tex., 
and  employed  at  a  pumping  station  of  the 
Moores-Bluff  corporation,  and  Lis  father  was 
residuiK  at  Stockdale,  Tex.,  and  had  been  ill  for 
some  time;  and  on  said  date  L.  D.  Hopkins, 
plaintiS*g  brother-in-law,  and  with  whom  his 
lather  wag  living,  delivered,  as  agent  for  plain- 
tiff, to  the  defendant  at  its  office  in  Stockdale, 
for  transmlBsion  and  delirery  to  plaintiff,  a 
telegram  in  substance  as  follows: 

"  'W,  A.  Goodson,  Phone  %  Irrigating  Pump- 
ing Station,  Dayton,  Texas. 
"  'Send  Oscar  at  once  to  wait  on  his  father. 
Lida  sick.  [Signed]    L.  D.  Hopkins.' 

"mat  some  days  before  said  telegram  was 
sent,  as  above  alleged,  plaintiff  had  informed 
his  sister,  Mrs.  Lida  Hopkins,  wife  of  said 
L.  D.  Hopkins,  that  if  his  [plaintiff's]  father 
grew  worse  (plaintiff  knowing  be  was  sick  at 
.that  time),  or  needed  nursing  and  waiting  upon, 
for  her  to  wire  plaintiff  that  such  was  the 
case,  and  he  would  at  once  come  himself  if  pos- 
sible, or  send  their  brother  Oscar  Goodson,  who 
is  the  'Oscar*  named  in  the  said  message,  and 
according  to  that  understanding  between  plain- 
tiff and  his  said  sister,  Mrs.  Hopkins,  her  hus- 
band sent  the  said  message  to  plaintiff,  as  al- 
leged in  last  preceding  paragraph. 

"That  the  said  L.  D.  Hopkins,  at  the  time 
of  delivering  said  telegram  for  transmission  as 
•foresaid,  paid  the  defendant  the  proper  and 
customary  charge  of  such  transmission,  and  the 
same  was  correctly  transmitted  and  received  in 
defendant's  oflSce  by  its  agent  at  Dayton,  Tex., 
about  10  o'clock  in  the  forenoon  of  December 
9,  1914;  that  said  telegram  could  have  been 
delivered  to  plaintiff  within  a  few  moments  after 
it  reached  Dayton  by  phoning  him  the  contents 
thereof,  for  at  that  time  a  telephone  line  ex- 
tended from  the  town  of  Dayton  to  the  said 
pumping  station  where  plaintiff  was  employed, 
and  where  he  was  at  work  that  day,  and  it  had 
been  the  custom  of  d^endant  to  make  use  of 
said  telephone  line  for  promptly  communicat- 
ing messages  that  were  received  for  persons 
who  were  residing  or  working  at  the  place,  and 
in  the  vicinity  of  the  place  where  plaintiff  was 
then  employed,  and  defendant's  agent  at  Day- 
ton, Tex.,  who  received  said  telegram  well  knew 
where  plaintiff  was  and  how  said  message  could 
be  promptly  communicated  to  him,  as  they  were 
well  acquainted  with  him  personally,  as  well  as 
188  S.W,-47 


with  his  brotjier,  Oscar,  mentioned  in  said 
telegram. 

,  "That  had  said  telegram  been  promptly  de- 
livered to  plaintiff,  he  would  have  at  once  sent 
his  brother,  Oscar  Goodson,  to  the  bedside  of 
tbdr  father,  and  wonld  have  gone  himself,  so 
that  his  fatiier  could  have  received  from  them 
assistance  and  attention  of  which  he  was  sorely 
in  need;  that  plaintiff's  father  was  very  sick 
at  that  time,  and  piaintiiTs  sister,  Mrs.  Lida 
Hopkins,  being  also  sick,  his  father  was  greatly 
in  need  of  the  help  which  said  telegram  re- 
quested, and  that  help  plaintiff  would  have  im- 
mediately supplied  had  said  telegram  been 
promptly  delivered  to  him;  bnt  the  telegram 
was  never  delivered  to  plaintiff,  and  his  father 
died  on  the  11th  day  of  December,  A.  D.  1914, 
at  9  o'clock  a.  m.,  and  before  plaintiff  had  re- 
ceived any  word  that  the  help  and  assistance 
called  for  in  said  telegram  was  needed. 

'^liat  by  the  use  of  reasonable  and  proper 
diligence,  defendant  could  have  delivered  to 
plaintiff  said  telegram  on  the  9th  day  of  De- 
cember, A.  D.  1914,  in  time  for  him  and  his 
brother,  Oscar,  to  have  reached  the  bedside  of 
their  father  that  same  night ;  but  by  reason  of 
the  negligence  of  the  defendant,  and  its  agents 
and  servants,  in  failing  to  deliver  said  tele- 
gram with  reasonable  and  proper  diligoice, 
plaintiff  was  prevented  from  sending  his  broth- 
er, Oscar  Goodson,  to  wait  upon  his  father  dur- 
ing his  illness,  and  also  was  prevented  from 
going  himself  to  render  the  same  service,  and 
too.  he  was  prevented  from  reaching  the  bedside 
of  bis  father  before  iiis  death,  and  from  being 
with  liim  and  liaving  his  brother,  Oscar,  there 
to  minister  to  bis  father's  urgent  needs  and 
wants  during  the  last  boors  of  life,  and  thus 
was  prevented  from  providing,  as  it  is  the 
natural  impulse  of  a  chUd,  though  iiimaelf  grown 
to  mature  manhood,  to  provide  for  a  father 
during  his  illness  and  at  his  death,  that  tender 
nursing  and  affectionate  attention  to  his  com- 
fort and  care  in  ever^  manner  that  is  always 
proper  and  necessary  in  times  of  such  suffering, 
sorrow,  and  distress,  and  that  plaintiff's  father 
all  the  more  needed  on  this  occasion,  because 
his  daughter,  Mrs.  Hopkins,  was  also  sick  and 
unable  to  nurse  and  attend  to  liim  as  his  help- 
less condition  required,  and  by  reason  and  m 
consequence  thereof,  plaintiff  has  suffered  severe 
disappointment  and  great  grief  and  much  mental 
pain  and  anguish,  in  all  to  ills  actual  damage  in 
the  sum  of  ?1,95D."  ^ 

Tli«  appiellant  contends  that  the  law  pre- 
sumes that  the  addressee  in  the  message  sent 
by  appellant  has  a  serious  Interest  in  the 
condition  of  tbe  person  named  in  the  mes- 
sage as  being  sick;  that  it  is  the  setUed 
law  of  this  state  that  the  telegraph  company 
Is  charged  with  notice  of  tbe  reiatlonahlp 
which  actually  exists  between  parties  named 
in  the  message,  whether  this  relationship  be 
deserit>ed  by  tlie  telegram  or  message  or 
not;  that  the  telegraph  company  is  clmrged 
with  notice  of  the  purpose  for  wMch  the  mes- 
sage was  sent,  and  where  the  message  re- 
lates to  serious  sickness,  the  company  must 
know  that  tbe  addressee  has  a  serious  inter- 
est in  the  prompt  delivery  of  tbe  telegram, 
and  that  the  telegraph  company  is  charged 
with  notice  of  any  additional  information 
concerning  the  matter,  to  which  the  tele- 
gram relates,  which  could  have  been  obtain- 
ed from  tbe  sender  by  Inquiry  therefor ;  that 
the  addressee  in  the  telegram,  being  pre- 
sumed to  have  a  serious  Interest  in  the  mes- 
sage, and  the  presumption  of  law  further 
being  tlukt  be  is  the  person  for  wbose  benefit 
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tbe  message  was  sent,  has  a  c^use  of  action 
for  any  loss  of  injury  occasioned  to  him  by 
the  negligence  of  the  telegraph  company  in 
falling  to  promptly  deliver  the  telegram; 
that  the  plaintiff's  cause  of  action  is  that 
defendant's  negligence  deprived  him  of  the 
satisfaction,  comfort,  and  solace  he  natural- 
ly would  have  gained  by  being  present  with 
Ua  father  to  nurse  him  himself  during  his 
last  hours,  and,  further,  that  he  was  depriv- 
ed of  the  satisfaction,  comfort,  and  solace  It 
would  have  afforded  him  to  send  his  broth- 
er, Oscar,  to  be  with  their  father,  so  that 
he  might  nurse  him  and  attend  to  his  wants 
during  his  last  hours;  that  bad  tbe  telegram 
been  promptly  delivered,  be  would  have  at 
once  sent  his  brother,  Oscar  Goodson,  to  the 
bedside  of  their  father,  and  would,  also,  have 
gone  himself,  so  that  his  father  could  have 
received  tbe  assistance  and  attention  which 
he  needed,  and  that  their  father  was,  in 
fact,  greatly  in  need  of  the  help  which  said 
telegram  requested,  and  which  would  have 
been  immediately  supplied,  had  said  tele- 
gram been  promptly  delivered. 

The  appellant,  in  support  of  his  proposi- 
tions, has  flled  a  very  able  brief  and  argu- 
ment, contending  that  the  telegraph  company 
was  charged  with  notice,  by  the  telegram, 
that  appellant  was  needed  to  wait  on  his  fa- 
ther, and  that  on  receipt  of  the  message  he 
would  have  gone  to  h^;  in  addition,  that 
the  petition  clearly  diarges  that  appellee's 
negligence  in  failing  to  deliver  the  telegram 
prevented  appellant  from  sending  his  brother, 
Oscar,  to  wait  upon  bis  father  during  his 
illness,  and  that  he  was  prevented  from  hav- 
ing his  brother,  Oscar,  there  to  minister  to 
his  father's  needs,  during  bis  last  hours,  and 
was  thus  deprived  from  providing  for  his 
father,  during  his  last  Illness  and  at  his 
death,  that  care  and  affectionate  attention 
that  is  necessary  in  times  of  such  suffering 
and  sorrow  and  distress,  and  that  plain- 
tiff's father  all  the  more  needed  tills  atten- 
tion on  this  occasion,  because  Mrs.  Hopkins, 
tbe  daughter,  was  also  sick,  and  unable  to 
nurse  and  attend  him,  and  that  by  reason  and 
in  consequence  of  these,  the  plaintiff  had 
suffered  severe  disappointment  and  great 
grief  and  much  mental  anguish.  Tbey  argue 
with  much  plausibility  and  force  that,  with- 
out reference  to  whether  appellant  would 
have  personally  gone  to  his  father,  it  would 
have  been  a  source  of  solace  and  comfort  to 
appellant  could  he  have  sent  bis  brother, 
Oscar,  to  minister  to  their  father,  having 
alleged  that  be  had,  some  days  before  the 
telegram  was  sent,  informed  bis  sister,  Mrs. 
Hopkins,  with  whom  their  father  was  liv- 
ing, that  If  he  grew  worse  and  needed  nurs- 
ing and  waiting  upon,  for  Mr&  Hopkins  to 
wire  appellant  that  such  was  the  case,  and 
that  he  would  have  at  once  oome  himself,  if 
possible,  or  sent  bis  brother,  Oscar,  and 
tliat,  according  to  tliat  understanding  between 
appellant  and  Mrs,  HoiAlns,  ber  husband 
sent  appellant  the  message  in  question;  tbat 


appellant,  being  greatly  concerned,  arranged 
in  advance  for  providing  his  father  with 
whatever  help  he  might  need,  and  that  ap- 
pellee's negligence  deprived  him  of  the  op- 
portunity of  having  his  brother  be  wltb  his 
father  for  that  purpose,  and  that  the  tele- 
graph company,  having  breached  its  coo- 
tract  with  appellant,  should  not  be  allowed 
to  escape  upon  the  plea  that  the  telegram 
was  not  notice  that  the  appellant  himself 
contemplated  hurrying  to  his  father,  to  be 
with  him  and  nurse  him  at  that  time;  that 
the  telegram  did  advise  the  appellee  that 
appellant  was  expecting  to  send  his  brother, 
Oscar,  at  once,  and  that  the  telegram  spe- 
cially requested  that  Oscar  be  so  aint  at 
once,  to  wait  upon  his  father,  and,  the  peti- 
tion having  alleged  that  appellant  would 
have  complied  with  the  request,  that  tbe 
negligence  of  the  company  in  failing  to  de- 
liver the  telegram  deprived  him  of  the  sol- 
ace and  satisfaction  it  would  have  afforded 
him  to  send  his  brother,  Oscar,  to  minister 
to  their  father's  wants,  and  that  be  was  rl- 
tally  concerned  in  liaviDg  his  brother,  Oscar, 
present  for  that  purpose,  especially  in  view 
of  the  fact  that  Mrs.  H<^klDS  was  herself 
sick,  and  unable  to  minister  to  her  father. 

The  appellee  contends :  That  the  telegram 
addressed  to  W.  A.  Goodson,  and  reading, 
"Send  Oscar  to  wait  on  bis  father.  Lida 
sick,"  does  not  charge  the  telegraph  com- 
pany that  Goodson's  father  was  sick  or 
dying,  or  that  his  presence  was  desired  or 
needed,  or  that  on  receipt  of  the  message  he 
would  go  to  his  father,  and  if  the  message 
was  not  delivered  he  would  suffer  mental 
anguish  at  not  being  present  during  his  fa- 
ther's last  Illness,  but  that  the  message,  to 
the  contrary,  Indicates  that  his  presence  la 
not  needed  or  desired.  That  the  plaintiff,  in 
this  connection,  undertakes  to  charge  the 
telegraph  company  wltb  notice :  (a)  That  the 
father  mentioned  In  the  message  was  his 
father;  (b)  that  the  party  mentioned  as  fa- 
ther was  very  sick  and  dying;  (c)  that  the 
party  mentioned  as  father  was  in  need  of 
attention  by  reason  of  sickness;  (d)  that  tt 
the  telegram  had  been  delivered,  the  instruc- 
tions given  in  same  to  send  Oscar  would  not 
have  been  carried  out,  but  that  the  addressee 
would  have  gone,  and  the  appellee  says  that, 
unless  the  wording  of  the  message  was  suf- 
ficient to  disclose  to  the  telegraph  company 
these  facts,  the  general  demurrer  was'  prop- 
erly sustained. 

[1]  On  general  demurrer,  every  reasonable 
intendment  arising  from  pleadings  will  be  in- 
dulged in  favor  of  its  sufficiency.  In  the 
case  of  Western  Union  Telegraph  Company 
V.  Adams,  75  Tex.  632,  12  S.  W.  867,  6  L.  R. 
A.  844,  16  Am.  St.  Rep.  876,  suit  was  brought 
to  recover  damages  for  defendant's  delay  in 
delivering  the  following  message: 
"To  P.  E.  Adams,  Athens. 

"Clara,  come  quick.    Bute  is  dying. 

"[Signed]  O.  M.  Simmoiu." 
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The  appellant  to  that  case  took  the  position 
that  the  message  did  not  disclose  that  the 
relationsbip  of  brother  and  sister  existed  be- 
tween Rnfe  and  Clara,  and  that  the  allega- 
tions in  the  petition  do  not  disclose  that  ap- 
pellant had  notice  of  the  relationship  exist- 
ing between  them  at  the  time  it  contracted 
to  transmit  said  message,  and,  by  reason  of 
the  want  of  notice  of  this  fact,  that  the  ap- 
pellant could  not  be  held  liable  for  damages 
sued  for  in  that  cause.  The  court  in  passing 
upon  said  case,  used  the  following  language: 

"The  rule  insisted  upon  by  appellant  is  too 
resti-icted  to  be  safely  applied  to  communlca- 
tioQs  sent  by  the  electric  telegraph.  Plaintiff 
seeks  to  recover  damages  on  account  of  mental 
pain  suffered  by  his  wife  because  of  ber  inabil- 
ity to  be  with  her  brother  when  he  was  dying. 
The  allegations  and  the  evidence  show  that  her 
failure  to  be  with  him  was  on  account  of  her 
failure  to  receive  information  of  tiis  condition 
in  time  to  reach  him  by  the  means  of  conveyance 
that  were  at  her  command.  It  is  di£5cult  tu 
conceive  of  any  form  of  expression  ttiat  would 
have  more  accurately  conveyed  to  iter  the  in- 
formation intended  than  would  that  used  in  the 
telegram  bad  it  been  delivered  to  her.  If  any 
diligence^  had  been  used  for  its  delivery,  when  it 
reached  its  destination  she  would  not  only  have 
knuwn  the  condition  of  her  brother  that  it  was 
intended  to  communicate,  but  would  have  known 
it  in  ample  time  to  have  reached  liim  .while  liv- 
ing and  conscious.  The  mental  pain  suffered  by 
her  on  account  of  being  deprived  of  this  privilege 
is  recognized  by  the  law  as  a  ground  for  the 
assessment  of  damages  against  defendant  if  it 
was  induced  by  its  negligence.  The  contention 
of  defendant,  in  effect,  is  that  it  can  only  be  held 
liable  for  such  damages  as  may  be  supposed  to 
have  been  in  tbe  contemplation  of  the  parties 
if  tbe  telegram  was  delayed  in  its  delivery,  and 
that  no  damage  can  t>e  held  to  have  been  in  con- 
templation of  tbe  defendant  not  suggested  by 
the  language  of  the  dispatch,  and  tbat  all  that 
could  be  gleaned  from  this  dispatch  by  its  agents 
was  that  some  person  at  Waco  wanted  some 
person  at  Athens  named  Clara  to  come  quickly 
to  Waco,  because  some  person  named  Rufe  was 
dying.  It  seems  to  be  well  settled  that  telegraph 
companies  are  not  charged  with  knowledge  of 
the  importance  of  delivering  cipher  dispatches, 
as  in  the  nature  of  things  they  cannot  know,  the 
contents  of  such  telegrams,  that  mode  of  ex- 
pression being  adopted  to  keep  them  from  know- 
ing. The  rule  is  a  just  one  that  preserves  them 
from  tbe  responsibility  tbat  such  knowledge 
would  impose  on  them.  There  seems  to  be  an 
effort  to  extend  this  rule  beyond  tbe  occasion  for 
it,  and  to  practically  make  all  telegrams  express- 
ed in  abbreviated  language  cipher  dispatches. 
We  think  a  distinction  in  this  respect  must  be 
made  between  messages  couched  In  terms  in- 
tended to  conceal  their  meaning  and  such  as 
have  no  such  purpose,  but  are  intended  to  con- 
vey information  by  the  use  of  no  more  words 
than  are  necessary  when  given  their  accustomed 
m«uiing.  It  is  well  known  to  the  public,  and 
cannot  be  unknown  to  telegraph  companies, 
tbat  the  utmost  brevity  of  expression  Is  cultivat- 
ed in  correspondence  by  telegram.  It  is  as  well 
known  that  that  mode  of  communication  is  chief- 
ly resorted  to  in  matters  of  importance,  finan- 
cially and  socially,  requiring  great  dispatch. 
When  tuch  communications  rtlate  to  $ickne$» 
Otalics  ours)  and  death,  there  accompanies  them 
a  common-sense  suggestion  that  they  are  of  im- 
portance, and  that  the  persons  addressed  have 
in  them  a  serious  interest.  It  would  be  an  un- 
reasonable rule,  and  one  not  comporting  with 
the  uses  of  the  telegraph,  to  hold  tbat  tbe  dis- 
patcher will  be  released  from  diligence  unless 
the  relations  of  the  parties  concerned,  as  well 
as  the  nature  of   the  dispatch,  are  disclosed.  I 


When  the  general  nature  (italics  ours)  of  the 
communication  is  plainly  disclosed  by  its  terms, 
instead  of  requiring  the  sender  to  communicate 
to  the  Dnwilliug  ears  of  the  basy  operator  tbe 
relationship  of  the  parties  concerned,  a  more 
reasonable  rule  will  be,  when  the  receiver  of  tbe 
dispatch  desires  information  about  such  matters, 
for  him  to  obtain  it  from  the  sender,  and  if  he 
does  not  do  so,  to  charge  bis  principal  with  tbe 
information  that  inquiries  would  have  develr 
oped." 

In  the  case  of  Western  Union  Telegraph 
Company  v.  D.  C.  Fegles,  reported  In  76  Tex. 
p.  637,  12  8.  W.  867,  6  Ia  R.  A.  844,  16  Am. 
St.  Rep.  876,  which  is  a  suit  based  on  fail- 
ure to  deliver  a  telegram  at  Ft.  Worth,  Tex., 
sent  at  Malvern,  Ark.,  by  a  daughter-in-law, 
concerning  her  husband's  condition,  to  his 
mother,  as  follows: 
"S.  A.  Fecgles,  Ft.  Worth,  Texas. 

"Come  to  Malvern  first  train.  Lee  is  very 
dangerously  wounded. 

"[Signed]  Bertha  Mahone." 

It  was  contended  that  there  was  nothing  In 
the  face  of  the  message  by  which  the  tele- 
graph company.  In  contracting  to  transmit 
and  deliver  the  message,  contemplated  that 
the  relation  of  mother  and  child  existed  be- 
tween the  parties,  and  that  the  mother's  feel- 
ings would  be  Injured  by  a  failure  upon  the 
part  of  the  company  to  perform  Its  contract, 
and  that  there  was  neither  allegation  nor 
proof  that  the  telegraph  company  had  notice 
of  the  relationship  existing  between  Lee 
Mahone  and  S.  A.  Fegles  at  the  time  It  con- 
tracted to  transmit  and  deliver  the  message, 
and  therefore  that  It  could  not  be  held  that 
the  company  was  liable  for  Injury  to  the  feel- 
ings done  S.  A.  Fegles,  as  a  mother,  for  her 
Inability  to  be  present  at  the  burial  of  Lee 
Mahone,  her  child.  The  trial  court  in  that 
case  overmled  defendant's  demurrer  to  the 
plaintiff's  petition,  and  on  appeal  it  was  held 
that  there  was  no  error  committed  in  over- 
ruling the  demurrer,  citing  Telegraph  Com- 
pany V.  Edsall,  74  Tex.  329,  12  S.  W.  41,  16 
Am.  St.  Rep.  835,  and  the  Adams  Case,  supra. 

The  case  of  Western  Union  Telegraph  Com- 
pany V.  Carter,  85  Tex.  581,  22  S.  W.  961,  34 
Am.  St  Rep.  826,  Is  a  case  In  which  the  mes- 
sage read  as  follows: 
"W.  S.  Carter,  Taylor,  Texas. 

"N.  B.  Gorsbusch  dead.    Answer. 

"F.  S.  Faust" 

Oorshusch  seems  to  have  been  W.  S.  Car- 
ter's wife's  father.  The  company  had  no 
notice,  except  the  terms  of  the  message.  Car- 
ter sued  for  damages  caused  by  mental  an- 
guish of  his  wife,  on  account  of  failure  to 
get  to  her  deceased  parent.  The  case  was 
tried  before  the  Judge,  without  a  Jury,  In 
the  lower  court  and  findings  of  fact  filed, 
which  were  adopted  by  the  Court  of  Civil  Ap- 
peals, and  Judge  Brown  of  the  Supreme 
Court,  in  passing  upon  this  case,  said: 

"The  telegraph  company  had  offices  and  opera- 
tors at  Taylor  and  Smithville,  about  50  miles 
apart.  W.  S.  Carter  lived  at  Taylor.  His  wife, 
M.  E.  Carter,  was  the  daughter  of  N.  B.  Gors- 
busch, who  died  near  Smithville  on  the  4th  day 
of  September,  1889.    About  6  o'clock  on  that 
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day  F.  S.  Faunt  deUver«d  to  the  operator  at 
Bmithville"  a  meisage  aa  mentioned.  "This 
message  was  not  delivered  to  Carter  until  11 :55 
a.  m.  of  the  next  day.  •  *  ♦  The  operator 
at  BmithTille  who  receired  the  message  did  not 
know  the  relationship  between  Carter  and  de- 
ceased, nor  that  Carter  had  a  wife.  About  an 
hour  after  the  message  was  transmitted  he  was 
Informed  that  Carter  was  a  son-in-law  of  deceas- 
•)}.  The  operator  at  Taylor  did  not  know  the 
facta  until  after  the  message  was  delivered.' 

"The  plaintiff  in  error  ptesenta  this  aasigA- 
ment  •  •  •  for  our  consideration :  The 
court  erred  in  Ita  conclusion  of  law  that  the  de- 
fendant is  chargeable  with  notice,  or  is  affected 
with  notice,  by  the  terms  of  the  message,  of  the 
rdationehip  of  either  W.  S.  Carter,  who  is 
named,  or  M.  E.  Carter,  who  is  not  named  in 
the  message,  to  N.  B.  Gorshusch,  or  of  any 
other  purpose  or  object  of  said  message  than  to 
advise  W.  S.  Carter  of  Gorshuacb'i  death  and  to 
obtain  an  answer.'  As  to  M.  B.  Carter,  the 
objection  is  well  taken.  She  is  neither  men- 
tioned in  the  message,  nor  was  there  any  actual 
notice  of  her  relationship  to  deceased"  (dtine 
Telegraph  Co.  v.  Kirkpatrick,  76  Tex.  217,  13 
S.  W.  70,  18  Am.  St.  Rep.  37;  ElUott  v.  Tel. 
Ca.  75  Tex.  18,  12  S.  W.  964,  16  Am.  St  Rep. 
872i. 

"As  to  W.  S.  Carter,  the  objections  presented 
in  this  assignment  are  not  well  taken.  The  only 
ease  decided  by  this  court  that  will  support  the 

?T«)po8ition  made  is  that  of  TeL  Co.  v.  Brown, 
1  Tex.  723,  10  S.  W.  323,  2  L.  R.  A,  766, 
which  has  been  practically  overruled  by  all 
succeeding  cases  involving  the  same  pointa. 
That  no  donbt  may  hereafter  exist,  we  here  ex- 
pressly overrule  that  case  in  so  far  aa  it  as- 
serts the  proposition  that  it  is  necessary  that 
a  message  must  disclose  the  relationship  of 
the  persona  named  in  it.  Since  the  case  of 
TeL  Co.  T.  Brown,  the  cases  decided  in  this 
court  have  held  contrary  to  the  contention  of  the 
plaintiff  in  error"  (citing  the  Adams  and  Fegles 
Cases,  supra,  and  also  Tel.  Co.  v.  Moore,  76  Tex. 
66,  12  S.  W.  949,  18  Am.  St.  Rep.  25 ;  Potts  v. 
Tel  Co.,  82  Tex.  645,  18  S.  W.  604,  and  TeL 
Co.  V.  Jones,  81  Tex.  271,  16  S.  W.  1006,  which 
messages  conveyed  information  of  serious  illness 
of  the  persons  named). 

In  the  case  of  Teleg^raph  Company  t. 
Broesche,  72  Tex.  664,  10  S.  W.  734,  18  Am. 
St.  Rep.  843,  and  Telegraph  Company  v. 
Rosentr6ter,  80  Tex.  406,  16  S.  W.  26,  and 
Telegraph  Company  ▼.  Nations,  82  Tex.  639, 
18  S.  W.  709,  27  Am.  St.  Rep.  914,  which  said 
cases  convey  Information  relating  to  the 
death  of  the  parties  named,  the  court,  con- 
tinuing, says: 

"In  the  foregoing  cases  the  same  questions 
arose  as  are  here  presented,  and  this  court  held 
in  each  that  the  telegraph  company  was  charge- 
able with  notice  of  the  relationship  that  existed 
between  the  parties  named  in  the  message  and  of 
the  purposes  for  which  the  communication  waa 
sent.  In  the  case  of  Telegraph  Company  v. 
Broesche,  the  name  of  the  plaintiff  did  not  ap- 
pear connected  with  the  message,  but  the  opera- 
tor who  received  it  knew  that  it  waa  sent  for 
him,  and  the  company  waa  held  bound  upon  such 
actual  notice  the  same  as  if  plaintiff  had  signed 
it" 

After  commoiting  upon  the  Adams  Case, 
supra,  the  court  quotes  from  Justice  Oalnes 
In  Tel.  Oo.  ▼.  Moore,  supra,  as  follows: 

"We  are  of  opinion,  attested  by  the  rules  an- 
nounced in  the  cases  cited,  the  message  under 
consideration  was  sufficient  to  reasonably  ap- 
prise the  defendant  of  the  consequences  of  ita 
failure  to  deliver  the  message  according  to  con- 
tract The  conclusion  to  be  drawn  from  the  lan- 
guage of  the  message  is  that  a  near  relationship 


existed  between  the  person  mentioned  In  the  mes- 
sage and  the  person  to  whom  it  was  addressed, 
and  that  upon  its  receipt  the  latter  would  proba- 
bly hsve  set  out  at  once  to  attend  his  relation  in 
his  extremity.  Such  being  the  case,  it  would  ba 
unreasonable  to  hold  that  the  company,  upon  the 
receipt  of  the  message,  should  not  have  cont^- 
plated  the  consequences  which  were  likely  to 
result  to  plaintiff  from  the  failure  to  transmit 
it  with  diligence  and  dispatch." 

Continuing,  the  court  says: 

"In  the  case  now  before  the  court  the  message 
was  addressed  to  W.  S.  Carter,  and  notified  the 
company  that  Gorshusch  was  dead;  that  Carter 
was,  in  all  probability,  a  near  relative  with  *a 
serious  interest'  in  the  intelligence  communicat- 
ed, and  in  all  probability  upon  the  receipt  of  the 
message  would  set  out  at  once  to  attend  the  fu- 
neral and  to  care  for  the  remains.  The  probable 
purpose  of  adding  the  word  'answer'  was  to  learn 
whether  or  not  the  message  was  delivered,  and 
whether  or  not  the  party  addressed  would  be 
able  to  arrive  in  time  to  attend  the  burial  or 
to  direct  it  From  the  rules  laid  down  in  the 
foregoing  decisions  of  this  court  this  plain  and 
just  rule  may  be  deduced:  The  telegraph  com- 
pany is  chargeable  with  notice  of  the  relationship 
that  existe,'  if  any,  between  all  parties  named  in 
the  message,  and  with  notice  of  such  purpoaea 
as  may  be  reasonably  inferred  from  the  language 
used,  in  connection  With  the  subject-matter  of 
the  communication,  taking  into  consideration  the 
usual  manner  of  expressing  messages  sent  by  this 
means." 

In  case  of  Western  Union  Telegraith 
Company  v.  W.  E.  Coffin,  Coffin  resided  at 
Tyler,  about  600  yards  from  the  public 
square.  He  had  resided  in  that  town  about 
two  years,  and  was  well  Icnown  to  most  of 
the  business  men  of  the  town.  Coffin  mar- 
ried the  sister  of  R.  Brackln,  and  thought  aa 
much  of  Mm  as  if  he  had  been  his  brother. 
In  March,  1892,  the  following  message  was 
delivered  to  the  agent  of  the  telegraph  com- 
pany at  Lancaster,  Tex.,  at  the  hour  of  7 
a.  m.: 
"W.  B.  Coffin,  Tyler,  Texas. 

"R.  Brackln  will  be  buried  tomorrow.  Gome 
at  once.    Answer.  J.  M.  Knight" 

The  message  was  promptly  transmitted  to 
Tyler  by  the  telegraph  company,  and  put  in 
the  hands  of  a  messenger  boy,  to  be  delivered 
to  Coffin.  The  boy  took  it  to  the  hotel  and 
inquired  of  the  derk  if  he  knew  Coffin,  and 
was  told  that  the  derk  knew  him,  that  he 
waa  a  traveling  man,  and  was  not  in  the  city, 
but  tliat  he  stopped  at  that  hotel  when  in 
the  dty,  and  would  probably  be  In  that  night 
The  boy  left  the  message  with  the  derk,  who 
receipted  for  it  The  man  whom  the  derk, 
knew  was  0.  H.  Coffin,  but  he  did  not, 
at  the  time,  remember  the  difference  in  the 
Inltlala.  The  message  was  never  delivered 
to  W.  B.  Coffin,  who  was  at  home  that  day, 
and  if  the  message  had  been  delivered,  could 
and  would  hare  gone  to  the  burial  of  tiis  said 
brother-in-law.  Coffin  sued  the  telegrmh 
company,  and  recovered  Judgment,  whidi 
was  affirmed  by  the  Court  of  Civil  Appeals. 
There  were  tliree  assignments  of  error  in  the 
Supreme  Court,  which,  in  substance,  ralaed 
one  question,  vbs. :  Did  the  facto  proven  en- 
title plaintiff  to  recover  in  thia  case?    The 


Digitized  by 


Google 


Tez4 


GOODSON  V.  WESTERN  UNION  TELEGBAPH  CX), 


741 


court,  In  passing  upon  tbe  case,  used  the  fol- 
lowing language: 

"First.  That  the  person  for  whose  benefit  a 
telegraphic  message  is  sent,  and  who  is  named  in 
the  message,  or  of  whose  interest  therein  notice 
is  given  to  the  company  at  the  time,  may  sue 
upon  it  in  case  of  injury  from  the  negligence  of 
the  telegraph  company. 

"Second.  That  the  telegraph  company  is 
chargeable  with  notice  of  the  relationship  which 
actually  exists  between  the  parties  named,  wheth- 
er discIoRed  by  the  terms  of  the  message  or  not 

"Third.  That  the  company  receiving  the  mes- 
sage must  talce  notice  of  the  purposes  for  which 
the  message  was  sent,  as  disclosed  by  the  lan- 
guage of  the  message,  and,  in  case  of  messages 
relatiug  to  serious  sickness,  or  death,  it  must  be 
held  to  know  that  the  person  for  whose  benefit 
it  is  sent  has  a  serious  interest  in  the  prompt 
delivery  of  it. 

"Fourth.  From  the  fact  of  blood  relationship, 
if  it  exists,  a  jury  may,  without  other  proof,  in- 
fer that  mental  anguish  was  occasioned  by  the 
failure  to  be  present  at  the  bedside  of  the  sick 
or  at  the  funeral  of  the  deceased  relative. 

"Fifth.  That  mental  anguish,  whether  accom- 
panied by  injury  to  the  person  or  not,  ia  a  proper 
element  of  actual  damages,  and,  when  caused  by 
the  ne^igence  of  the  tdegraph  company,  in  tail- 
ing to  deliver  a  message^  compensation  therefor 
may  be  recovered  by  the  injured  party." 

[2-E]  From  the  principles  announced  in  the 
above  cases,  we  are  led  to  the  concli;sion 
that  the  petition  In  the  instant  case  alleged 
a  cause  of  action  against  the  telegraph  com- 
pany. In  this  case  the  message  called  on 
W.  A.  Goodson  to  send  Oscar  at  once  to  wait 
on  his  father;  that  Llda  was  sick.  It  cer- 
tainly plainly  put  the  company  upon  notice 
tliat  Oscar  was  to  be  sent  to  his  father,  and 
request  was  for  appellant  to  send  bim.  The 
addressee,  under  the  authorities,  is  presumed 
to  be  the  person  for  whose  benefit  the  mes- 
sage is  sent;  and,  where  the  message  re- 
lates to  a  sick  person,  the  further  presump- 
tion Is  that  the  addressee  is  presumed  to 
have  a  serious  interest  in  the  condition  of 
tbat  person,  taken  in  connection  with  the 
fact  that  the  company  Is  charged  with  no- 
tice of  the  relationship  which  actually  exists 
between  the  parties  named  in  the  message, 
whether  such  relationship  be  disclosed  by  the 
telegram  or  message,  or  not  The  company 
had  notice  that  appellant  was  concerned  in 
sending  his  brother,  Oscar,  to  wait  upon 
their  father,  that  their  father  needed  such 
waiting  upon ;  that  their  slater  was  sick  and 
unable  to  render  the  service  needed  by  tbelr 
father;  and  that  a  failure  to  deliver  the 
message  would  probably  deprive  appellant 
of  the  opportunity  of  going  himself  and  of 
sending  bis  brother,  Oscar,  to  Stockdale  for 
tbat  purpose.  Appellant  was  the  person  ad- 
dressed, and,  as  said  above,  the  law  pre- 
snmes  that  he  was  seriously  concerned,  at 
least  in  having  Oscar  to  go  to  Wait  upon  the 
person  named  in  the  message  as  his  father, 
and  which  the  company  is  charged  with 
knowledge  was  his  father,  as  well  as  the 
father  of  appellant  While  the  message  does 
not  expressly  say  tbat  appellant's  father  is 


sick,  enough  is  stated  to  indicate  that  for 
some  reason  he  was  so  helpless  as  to  need 
waiting  upon.  If  the  company  desired  to 
Imow  why  he  needed  waiting  upon,  the  duty 
rested,  in  this  case,  upon  the  company  to 
make  that  inquiry,  for  we  hold  that  enough 
was  stated  in  the  message  to  put  the  com- 
pany upon  inquiry.  It  has  been  well  said 
that  where  the  company  has  notice  of  the 
main  facts,  or  is  put  upon  notice  of  such 
facts  by  the  message  itself,  then  the  com- 
pany is  chargeable  with  the  additional  notice 
of  Incidental  matters  that  it  might  have  as- 
certained by  proper  Inquiry,  and  tbat  a  mes- 
sage on  its  face,  indicating  that  it  is  im- 
portant without  details,  is  sufficient  to  put 
upon  tbe  company  the  duty  of  making  in- 
quiry, if  It  desires  additional  information, 
which  is  related  to  the  main  facts  recited  in 
the  message.  The  auttaorities  cited  we  un- 
derstand to  hold  the  opinion  above  expressed. 

Appellee  insists  that  the  case  of  Telegraph 
Company  v.  Kibble,  63  Tex.  Civ.  App.  222, 
115  S.  W.  643,  is  at  variance  with  tbe  rules 
above  stated.  In  that  case,  the  message 
read:  "Come  at  once."  Among  other  things, 
in  passing  upon  that  case,  th^  Galveston 
court  used  the  following  language : 

"Such  duty  is  required  [that  is,  on  the  propo- 
sition that  the  message  required  the  company  to 
inquire  into  the  purpose  of  it]  when  the  general 
uature  of  the  message  is  plainly  disclosed  by  its 
terms  or  otherwise,  and  some  collateral  fact, 
such  as  the  relationship  of  tbe  parties,  without 
which  the  damage  is  plain  would  not  likely  re- 
sult" 

—And,  continuing,  the  court  says: 

"In  all  the  cases  referred  to  in  support  of  this 
proposition,  the  general  nature  of  the  message 
was  disclosed  either  by  tbe  terms  or  by  informa- 
tion given  to  the  agent  at  the  time,  as  in  the 
Cavin  Case.  We  think  that  it  is  only  in  such 
cases  that  it  is  the  duty  of  the  agent  to  make 
inquiry,  and  that  the  telegraph  company  would 
be  affected  with  notice  of  what  would  be  learned 
by  such  inquiry." 

In  the  Instant  case,  tbe  message  discloses 
with  clearness  Its  general  nature,  and  we 
do  not  see  any  conflict  between  our  liolding 
and  the  Kibble  Case. 

From  the  authorities  above  referred  to,  and 
tbe  views  above  expressed,  we  are  of  opinion 
tbat  it  was  error  in  tbe  court  to  sustain  a 
general  demurrer  to  plaintiff's  petition,  and 
that  the  said  petition  sufficiently  stated  a 
cause  of  action,  and  we  may  say  that,  In  our 
opinion,  appellant  not  only  has  a  cause  of 
action  because  he,  himself,  was  deprived  of 
going  to  his  father's  bedside  and  minister- 
ing to  his  wants,  but  that,  In  addition,  he  has 
a  cause  of  action  by  virtue  of  the  fact  that 
he  was  deprived  of  tbe  opportunity  of  send- 
ing his  brother,  Oscar,  to  wait  upon  their 
father  when  such  nursing  and  attention  was 
needed,  to  which  the  telegram  called  upon 
appellant  to  supply. 

So  believing,  the  cause  Is  reversed  and  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 
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EWING  et  al.  v.  LITZMANN  et  «L    (No.  T232.)* 

(CSourt  of  Civil  Appeals  of  Texas.     OalTeaton. 
June  29,  1016.     On  Motion  for  Rehear- 
ing, Oct  17,  1916.) 

1.  Mastkb  and  Servant  «=3316(2)  —  Inde- 
pendent OONTEAOTOR8— LlABILITT  o»  Pbin- 
OIPAL  FOB  NBOLIOENCE. 

Where  none  of  the  provisions  of  a  contract 
for  the  erection  of  a  building  gave  the  owner  or 
his  architects  any  right  to  control  the  contractor 
as  to  the  methods  of  work,  the  power  of  direction 
given  the  architects  relating  only  to  the  charac- 
ter of  material  and  workmanship  used,  the  con- 
tractors were  "independent  contractors,"  and  the 
owner  was  not  liable  for  injuries  caused  by  their 
negligence. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1243;  Dec.  Dig.  «=» 
316(2).] 

2.  Mabteb  and  Sebvant  «s»319— Independ- 
ent Contractors— L1ABI1.ITT  or  Pbincipal 
FOB  Negligence  —  Unlawful  Act  —  Inci- 
dent TO  Work. 

Where  independent  contractors  for  the  erec- 
tion of  a  building  built  a  fence  in  the  street  to 
keep  persons  oS  the  premises,  their  contract  with 
the  owner  not  requiring  its  construction,  which 
was  not  necessarily  incident  to  the  construction 
of  the  building,  the  erection  not  being  under 
agreement  with  or  by  authority  of  the  owner, 
such  owner  was  not  liable  for  personal  injuries 
caused  by  falling  of  the  fence,  on  the  ground  that 
its  building  and  maintenance  was  an  incident  to 
the  work,  and  not  authorized  by  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1259-1260;  Dec.  Dig. 
«=>319.] 

Appeal  from  District  Conrt,  Harris  Coun- 
ty;  Wrn.  Masterson,  Judge. 

Suit  by  Paul  Litzmann  against  thie  Broolss- 
Gordon  Construction  Company,  a  partnersbip 
composed  of  Charles  W.  Brooks  and  Phil  M. 
Gordon,  George  H.  Hermann,  and  the  City  of 
Houston,  wherein,  upon  Hermann's  death,  T. 
J.  Ewing,  Jr.,  and  others,  his  executors,  were 
made  parties  defendant,  they  bringing  a 
cross-action  against  the  Construction  Com- 
pany, and  the  members  of  the  firm,  and 
against  R.  E.  Brooks  and  Mrs.  Estelle  B. 
Sharp,  as  sureties  upon  the  Company's  bond. 
Suit  was  dismissed  as  to  the  City  of  Hous- 
ton, and  from  a  Judgment  for  plaintiff  against 
the  Construction  Company,  and  the  members 
of  the  firm,  and  against  defendant  executors, 
with  Judgment  In  favor  of  the  executors 
against  their  codefendants,  and  for  R.  E. 
Brooks  and  Mrs.  Sharp  that  the  defendant 
executors  take  nothing  against  them,  the  ex- 
ecutors appeal  Judgment  reversed,  and  Judg. 
ment  rendered  that  plaintiff  take  nothing  as 
against  defendant  executors. 

J.  W.  Lockett,  of  Houston,  for  appellants. 
Woods  &  King,  of  Houston,  for  appellees. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  Paul  Litzmann  against  the 
Brooks-Gordon  Construction  Company,  a  part- 
nership composed  of  Charles  W.  Brooks  and 
Phil  M.  Gordon,  and  George  H.  Hermann  and 
the  dty  of  Houston,  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 


by  the  negligence  of  the  defendants.  The  pe- 
tition alleges,  in  substance,  that  plaintiff  was 
injured  by  the  fall  of  a  fence  which  the 
Brooks-Gordon  Company,  who  were  engaged 
in  erecting  a  building  for  the  defendant 
Hermann,  had  constructed  In  a  public  street 
of  the  city  of  Hotiston.  The  acts  of  negli- 
gence charged  in  the  petition  are  set  out  in 
appellants'  brief  as  follows: 

"That  Hermann  and  Brooks-Gordon  Construc- 
tion Company  caused,  authorized  and  permitted 
the  fence  to  be  constructed  and  maintained  upon 
the  street  in  violation  of  law,  knowing  that  it 
was  dangerous. 

"That  Brooks-Gordon  Construction  Company 
and  Hermann  constructed,  maintained,  authori>. 
ed,  and  permitted  the  construction  of  the  fence 
upon  the  street  in  an  unsafe  condition,  and  in 
such  a  manner  as  it  was  liable  to  fall,  because  it 
was  constructed  on  an  asphalt  pavement,  a  hard 
Substance,  when  there  was  no  way  by  which  the 
posts  or  support  could  be  placed  in  the  ground  to 
render  the  same  secure  against  falling,  or  being 
blown  qver,  and  that  they  knew  that  said  fence 
so  constructed  was  insecure  and  liable  to  fall 
or  be  blown  over,  and  knew  before  it  was  con- 
structed that  it  was  dangerous  to  undertake  to 
construct  and  maintain  a  fence  of  that  height 
and  character  upon  said  paved  highway, 

"That  said  Hermann,  when  he  authorized  and 
permitted  said  fence  to  be  constructed  upon  said 
paved  street,  knew  that  the  same  would  be  con- 
structed on  the  asphalt  pavement  without  being 
placed  in  or  connected  with  the  ground  by  posta 
which  were  necessary  to  securely  and  safely  hold 
and  maintain  said  fence  and  prevent  from  falling 
or  being  blown  over,  and  he  knew  it  was  danger- 
ous or  liable  to  fall  or  be  blown  over,  and  that 
said  Hermann  and  Brooks-Gordon  Construction 
Company  and  the  oiiicers  of  the  city  knew,  or  by 
ordinary  care  would  have  known,  that  said  fence, 
if  constructed  as  authorized,  would  have  ob- 
structed and  interfered  with  travel  upon  tike 
street  and  the  use  of  the  same,  and  that  injuries 
would  likely  result. 

"That  Hermann  and  Brooks-Gordon  Constme- 
tion  Company  and  the  officers  of  the  city  were 
negligent  in  that  they  constructed,  permitted, 
and  authorized  said  fence  to  be  constructed  and 
maintained  uppn  said  street  in  a  negligpnt,  care- 
less, unsafe  and  dangerous  manner,  in  that  the 
fence  was  negligently  constructed  without  suffi- 
cient supports,  and  tliat  said  Hermann  and  the 
Brooks-Gordon  Construction  Company  caused, 
authorized  and  permitted  the  fence  to  be  main- 
tained upon  said  street  in  a  dangerous  and  un- 
safe manner,  in  that  they  caused  and  permitted 
large  quantities  of  sand,  cement,  and  other  ma- 
terials of  like  nature  to  be  piled  against  the  said 
fence  in  such  a  manner  as  to  render  the  same 
Ukely  to  fall,  and  that  the  injuries  to  plaintiff  re- 
sulted from  such  negligence." 

Pending  the  trial  in  the  court  below  the 
defendant  Hermann  died,  and  T.  J.  Ewing, 
Jr.,  J.  J.  Settegast,  Jr.,  and  John  S.  Stewart, 
independent  executors  of  the  will  of  the  de- 
ceased, were  made  parties  defendant. 

The  executors  of  Hermann  answered  by  a 
general  demuraer  and  spedal  exceptions, 
which  were  overruled,  and  by  general  denial 
and  pleas  of  contributory  negligence  on  the 
part  of  the  plaintiff  but  for  which  he  would 
not  have  been  Injured,  and  alleged  that  the 
Brooks-Gordon  Construction  Company  were 
Independent  contractors,  with  whom  Her- 
mann made  a  contract  on  December  10,  1908, 
to  furnish  the  lal>or  and  materials  for  and  to 
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construct  a  building  on  lots  9  and  10  in  block 
41,  according  to  plans  and  speclflcations 
agreed  upon,  and  that  he  had  no  control  over 
the  details,  or  otherwise,  except  to  secure 
the  results  contracted  for  as  to  materials  and 
workmanship,  but  that  the  contractors  igreed 
to  obtain  the  building  permit  and  to  comply 
with  all  building  and  municipal  regulations 
and  supervisions,  and  that  it  was  contracted 
that  the  property  should  be  in  the  exclusive 
control  of  the  contractors  until  the  building 
was  completed  and  accepted,  and  that  said 
Hermann  should  not  have  any  control  over 
the  employes  of  the  contractors,  and  thit  the 
contractors  would  fully  protect  Hermann 
against  any  liability  for  damages,  and  that, 
if  the  plaintiff  was  injured,  his  Injuries  oc- 
curred before  the  building  was  completed  and 
accepted,  and  that  said  contractors  were  in- 
dependent of  Hermann  as  to  when,  where, 
and  In  what  manner  they  should  store  and 
deposit  their  materials,  and  as  to  whether 
they  should  use  any  portion  of  either  street, 
and  the  manner  of  using  same,  and  as  to 
whether  or  not  they  should  construct  any 
fence  or  wall  on  either  street,  and  the  man- 
ner of  constructing  or  maintaining  the  same, 
and  that  said  Herman*  did  not  contract  with 
them  to  construct  the  fence  ner  as  to  how 
nor  where  they  should  store  their  materials, 
that  said  Hermann  did  not  construct  the 
fence,  nor  deposit  materials  against  it,  nor 
authorize  or  permit  the  same,  and  did  not 
have  any  control  or  supervision  over  the 
same,  and  it  was  done  without  any  sugges- 
tion, permission,  or  interference  from  him, 
and  that  the  city  ordinance  gave  the  con- 
tractors the  right  to  use  one-third  of  the 
width  of  Preston  avenue,  and  that  they  made 
a  lawful  use  thereof,  and  specially  pleaded 
article  690  of  the  Revised  Code  of  Ordinances 
of  the  City  of  Houston,  which  is  set  out  in 
full  in  the  answer,  and  prohibits  certain 
street  obstructions,  and  has  added  thereto  a 
proviso  "that  this  article  shall  not  be  so  con- 
strued as  to  interfere  with  the  construction 
of  buildings  and  Improvements,  in  which 
event  one-third  of  the  width  of  the  street  may 
be  used  for  material,  etc.,  by  the  contractor," 
and  further  pleaded  that,  if  there  were  neg- 
ligent or  wrongful  acts  or  dangers,  same  were 
not  the  acts  of  or  caused  by  said  Hermann, 
and  could  not  have  been  prevented  by  him, 
and  he  in  no  wise  caused  or  permitted  the 
same,  and  is  not  responsible  for  the  negligent 
acts,  if  any,  of  the  contractors. 

The  answer  also  contained  a  cross-action 
against  the  Brooks-Gordon  Construction  Com- 
pany and  Charles  W.  Brooks  and  Phil  M. 
Gordon,  composing  the  firm,  and  also  against 
R.  E.  Brooks  and  Mrs.  Estelle  B.  Sharp,  as 
sureties  upon  the  contractors'  bond. 

The  defendants  in  the  cross-action,  Brooks 
and  Sharp,  answered  by  general  and  special 
exceptions,  general  denial,  and  special  pleas, 
the  natnr^  of  which  it  is  unnecessary  to  set 
out. 


A  general  demurrer  presented  by  the  city 
of  Houston  to  plaintiff's  petition  was  sus- 
tained by  the  court,  and  the  suit  was  dis- 
missed as  to  said  defendant. 

The  trial  then  proceeded  upon  the  issues 
Joined  by  the  other  parties.  Special  issues 
between  plaintiff  and  defendants  were  sub- 
mitted to  a  Jury,  and  upon  return  of  the 
verdict  Judgment  was  rendered  in  favor  of 
plaintiff  against  the  Brooks-Gordon  Construc- 
tion Company  and  its  individual  members 
and  against  the  defendant  executors  for  the 
sum  of  $8,250,  with  judgment  over  in  favor 
of  the  executors  against  their  said  codefend- 
auts.  Judgment  was  also  rendered  In  favor 
of  R.  E.  Brooks  and  Mrs.  Sharp  that  the 
defendant  executors  take  notliing  against 
them.  Tills  appeal  is  prosecuted  only  by  the 
defendant  executors. 

The  special  issues  submitted  to  the  Jury 
and  the  findings  of  the  Jury  thereon  were 
as  follows: 

"(1)  "Was  or  was  not  said  fence  constructed 
and  maintained  as  an  incident  to  the  building  be- 
ing then  and  there  erected  for  Geo.  H.  Hermann 
by  Brooks-Gordon  Construction  Company  for 
the  purpose  of  protecting  said  building  and  the 
material  then  and  there  being  used  in  the  con- 
struction thereof?"  To  this  issue  the  jury  an- 
swered :   "Yes." 

(2)  "Did  or  did  not  Geo.  H.  Hermann,  or  his 
agent,  F.  S.  Glover,  know,  or  should  tliey,  or 
either  of  tbem,  have  known,  through  the  exercise 
of  ordinary  care,  as  the  term  'ordinary  care'  has 
been  herein  defined  to  you,  of  the  condition  and 
purpose  of  the  fence  and  material  shown  by  the 
evidence  to  have  been  piled  against  the  same?" 
To  this  issue  the  jury  answered:  "Yes." 

(3)  "Was  or  was  not  the  fence  in  question  neg- 
ligently constructed  and  maintained,  as  the  term 
'negligence'  has  been  hereinbefore  defined  to 
you?"    To  this  issue  the  jury  answered:   "Yes." 

(4)  "Was  it  or  was  it  not  negligence,  as  negli- 
gence has  been  hereinbefore  defined  to  you,  to 
pile  sand  and  material  against  said  fence  in  the 
quantity  shown  by  the  evidence  to  have  been  pil- 
ed against  same,  considering  the  strength  and 
construction  of  said  fence?"  To  this  issue  the 
jury  answered:   "Y'es." 

(5)  "Would  or  would  not  a  person  of  ordinary 
prudence,  or  in  the  exercise  of  ordinary  care  for 
his  own  safety,  as  the  term  'ordinary  care'  has 
been  herein  defined  to  you,  have  walked  behind 
the  fence  in  question,  as  did  the  plaintiff?"  To 
this  issue  the  jury  answered:  "Yes." 

The  amount  of  damages  sustained  by  plain- 
tiff was  found  to  be  $8,250. 

[1]  Api)ellants'  first  assignment  of  error 
complains  of  the  refusal  of  the  court'  to  in- 
struct the  Jury  to  return  a  verdict  in  their 
favor. 

This  assignment  must  be  sustained  be- 
cause the  evidence  conclusively  shows  that 
the  defendants  Brooks-Gordon  Construction 
Company  were  independent  contractors,  and 
the  deceased,  George  H.  Hermann,  was  In  no 
way  responsible  for  the  negligent  construc- 
tion of  the  fence  by  the  fall  of  which  appellee 
was  injured,  nor  for  the  negligent  placing  of 
materials  by  w^hich  the  fail  of  the  fence  was 
precipitated.  The  contract  between  Hermann 
and  the  construction  company  was  for  the 
erection  by  said  company  of  a  three-story 
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brick  and  concrete  bnlldlng  npon  Iota  9  and 
10  in  block  41  In  the  city  of  Houston.  By 
the  terms  of  the  contract  the  construction 
company  andertook  and  agreed  to  furnish  all 
the  material  and<  labor  and  to  construct  said 
building,  in  accordance  with  plans'  and  speo- 
Iflcations  attached  to  said  contract,  for  the 
sum  of  fSO,70O,  to  be  paid  the  company  by 
Hermann.  The  contract  is  lengthy,  and  it  Is 
unnecessary  to  set  it  out  in  full.  The  fol- 
lowing are  the  provisions  of  the  contract 
which  appellee  contends  show  that  the  con- 
struction company  was  not  an  independent 
contractor,  but  the  servant  or  agent  of  Her- 
mann in  the  construction  of  the  building: 

"(a)  The  contractors,  under  the  direction  and 
to  the  satisfaction  of  F.  S.  Glover  &  Son  and  S. 
A.  Oliver,  architects,  acting  for  the  purpose  of 
this  contract  aa  agents  of  said  owner,  shall  and 
will  furnish  and  provide  all  the  materials  and  do 
and  perform  all  the  work  mentioned  in  the  speci- 
fications. 

"(b)  The  contractors  shall,  within  24  hours 
after  receiving  written  notice  from  the  architects 
to  that  effect,  proceed  to  remove  from  the  gronnd 
or  building  all  the  materials  condemned  by  the 
architects,  whether  worked  or  unworked,  and  to 
take  down  and  discontinue  all  portions  of  the 
work  which  the  architects  shall  condemn  as  un- 
sound or  improper,  or  not  done  in  a  workmanlike 
manner. 

"(c)  The  architects  shall  be  the  exclusive  judg- 
es of  whether  materials  and  work  are  sound  and 
proper  and  according  to  the  contract,  and  their 
decisions  in  these  respects  shall  be  binding  on 
both  parties. 

"(d)  Should  the  contractors  at  any  time  refuse 
or  neglect,  or  fail  to  supply  a  suflScieney  of  prop- 
erly skilled  workmen,  or  proper  materials,  or  fail 
in  any  respect  to  prosecute  the  work  with 
promptness  and  diligence,  or  fail  in  the  perform- 
ance of  any  of  the  agreements  herein  contained, 
or  fail  to  follow  the  instructions  of  the  architects 
in  any  matter,  on  which  the  architects  have  the 
right  to  instruct,  such  refusal,  neglect,  or  failure 
shall,  by  the  architects,  be  called  to  the  attention 
of  the  contractors  or  either  of  them,  by  written 
notice,  and  if  the  contractors  for  a  period  of 
three  days  fail  to  comply  with  such  written  no- 
tice, and  still  so  refuse,  neglect,  or  fail  to  comply 
with  such  written  notice,  then  the  architects 
shall  certify  such  failure  to  the  owner,  and  he 
shall  be  at  liberty  at  once,  or  at  any  time  there- 
after, to  provide  any  such  labor  or  materials, 
and  to  proceed  with  the  completion  of  the  build- 
ing. 

"(e)  The  owner  agrees  to  provide  all  labor  and 
materials  not  included  in  this  contract,  if  any, 
in  such  manner  as  not  to  delay  the  material 
progress  of  the  work,  and  in  the  event  of  failure 
so  to  do,  which  causes  loss  to  the  contractors, 
and  which  cannot  be  obviated  by  the  contractors, 
the  owner  agrees  that  he  will  reimburse  the  con- 
tractors for  such  loss. 

"(f)  It  is  agreed  and  understood  that  the 
plumbing  and  electric  wiring  and  elevators  and 
Installation  of  elevators,  as  provided  for  by  the 
general  plans  and  specifications,  are  not  included 
in  this  contracti  and  are  wholly  excepted  from 
same. 

"(g)  It  is  further  agreed  that  the  contractors 
shall,  at  their  expense  and  to  the  satisfaction  of 
the  architects,  make  a  test  of  each  of  the  three 
floors  of  said  building  in  two  rooms  of  each  door, 
which  rooms  are  to  be  selected  by  the  owner,  and 
he  may  select  any  two  rooms  he  desires  on  each 
floor,  and  the  two  rooms  of  each  of  the  first  and 
second  floors  shall  be  subjected  to  a  test  of  750 
pounds  to  the  square  foot  of  floor  space  in  each 
room,  and  the  rooms  of  the  third  floor  shall  b« 
subjected  to  the  test  of  600  pounds. 


"(h)  The  contractors  agree  to  give  the  owner 
the  privilege  of  furnishing  for  use  in  the  con- 
struction of  said  boiidine  such  lumber  as  said 
owner  at  the  time  has  on  nand,  to  be  paid  for  at 
the  same  price  as  the  contractors  would  have  to 
pay  other  persons  for  the  same  character  of  lum- 
ber, or  for  lumber  to  be  put  to  the  same  use. 

"(i)  The  contractors  have  estimated  the  cost  of 
face  brick  to  be  used  at  $24  per  thousand,  and  it 
is  agreed  that,  if  the  owner  desires  to  do  so, 
he  may  select  face  brick  which  cost  either  mors 
or  less  than  $24  per  thousand,  and  if  they  cost 
less,  the  difference  between  what  they  cost  and 
$24  per  thousand  will  be  deducted  from  the  con- 
tract price,  and  if  they  cost  more  than  $24  per 
thousand,  the  excess  shall  Im  added  to  the  con- 
tract price,  or  the  owner  shall  have  the  privilege 
of  furnishing  such  of  the  face  brick  to  be  used  in 
said  builiflng  as  he  desires,  and  shall  be  allowed 
therefor  the  sum  of  $24  per  thousand,  regardless 
of  what  the  face  brick  may  cost  him." 

The  fence  in  question,  which  is  nowhere 
mentioned  in  tlie  contract,  was  erected  by  the 
contractors  on  Preston  street,  a  public  street 
of  the  city  of  Houston,  npon  which  the  lots 
on  which  the  building  was  being  erected 
fronted.  There  is  an  ordinance  of  the  city 
of  Houston  which  permits  building  contrac- 
tors to  use  one-third  of  the  streets  on  which 
the  lots  upon  which  they  are  eng^aged  in 
building  front  for  storing  their  materlaL 
The  fence  was  erected  by  the  contractors  to 
prevent  persons  from  going  upon  the  grounds 
upon  which  the  building  was  being  erected 
and  the  material  stored.  The  erection  of  tlie 
fence  was  not  necessary  for  the  construction 
of  the  building,  but  contractors  nsually  plac- 
ed a  fence  around  building  material  plac- 
ed In  the  streets.  Hermann  was  frequently 
at  the  buUdlng  during  the  course  of  Its  con* 
struction,  and  his  supervising  architects 
must  have  known  that  the.  fence  was  there, 
but  there  is  no  evidence  that  either  knew 
that  it  was  not  properly  constructed.  We 
think  it  clear  that  the  evidence  is  not  suffi- 
cient to  raise  the  issue  of  liability  on  the 
part  of  Hermann  for  the  negligence  of  the 
contractors. 

The  test  by  which  to  determine  whether 
one  who  renders  scwice  for  another  is  an 
independent  contractor  or  an  agent  or  serv- 
ant depends  upon  the  control  and  direction 
which  the  person  for  whom  the  service  Is 
rendered  has  over  the  work,  if  such  control 
is  limited  to  the  result,  and  does  not  extend 
to  the  details  or  the  means  by  which  the  re- 
sult is  to  be  accomplished,  the  relation  of 
master  and  servant  does  not  exist. 

None  of  the  provisions  of  the  contract 
above  set  out  gave  Herman  or  his  architects 
any  right  to  control  or  direct  the  contractors 
aa  to  the  method  or  means  by  which  tiie 
work  was  to  be  accomplished.  The  power 
of  direction  and  control  given  the  architects 
related  only  to  the  character  of  material 
and  workmanship  used  In  the  erection  of  the 
building,  and  in  no  manner  authorized  any 
interference  on  their  part  as  to  the  means 
by  which  the  work  was  to  be  accomplished. 
Under  this  contract  it  must  be  held  that  the 
construction  company  were  Independent  con- 
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tractors,  and  appellants'  decedent  was  not 
liable  for  Injuries  caused  by  their  negligence. 
Cunningham  v.  Railway  Co.,  51  Tex.  509, 
32  Am.  Rep.  6-S2;  Smith  v.  Humphreyvllle, 
47  Tex.  Civ.  App.  140,  104  S.  W.  495. 

[2]  Appellee  contends  that,  regardless  of 
the  question  of  whether  the  construction 
company  were  independent  contractors,  the 
evidence  shows  that  the  building  and  main- 
tenance of  the  fence  was  an  incident  In  the 
construction  of  the  building,  and,  being  un- 
authorized by  law,  Hermann  should  be  held 
liable  for  any  Injury  caused  thereby.  This 
contention  cannot  be  sustained.  It  is  true 
that  the  fence  was  erected  and  maintained 
by  the  contractors  as  an  Incident  of  the  con- 
struction of  the  building,  but  their  contract 
with  Hermann  did  not  require  the  building  of 
the  fence,  and  its  construction  was  not  nec- 
essarily Incident  to  the  construction  of  the 
building.  Hermann  could  not  have  required 
tbem  to  erect  the  fence,  and  it  was  not  erect- 
ed under  agreement  with  him,  nor  was  its 
erection  authorized  by  him,  and  be  was  no 
more  responsible  for  the  negligence  of  the 
contractors  in  its  erection  than  be  would 
have  been  for  their  n^ligence  In  any  other 
matter  Incident  to  the  construction  of  the 
building  which  was  not  under  bis  control  or 
direction. 

The  principle  upon  which  the  decision  in 
the  Case  of  Kampmann  t.  Rothwell,  101  Tex. 
635,  109  S.  W.  1089,  IT  U  R.  A.  (N.  S.)  758, 
is  based  Is  not  applicable  to  the  facts  of  this 
case.  In  that  case  the  owner  of  the  property 
contracted  for  the  construction  of  a  sidewalk, 
and  the  work  necessarily  constituted  an  ob- 
struction or  defect  in  the  sidewalk,  which 
rendered  it  dangerous  as  a  passageway  un- 
less properly  guarded,  and  On  these  facts  It 
was  held  that  the  owner  could  not  defeat 
liability  on  the  ground  that  the  work  was 
performed  by  an  Independent  contractor. 
The  owner  having  contracted  for  and  au- 
thorized the  construction  of  the  sidewalk, 
and  the  work  which  he  had  so  contracted  for 
being  necessarily  dangerous  to  the  public  un- 
less properly  guarded,  he  was  held  responsi- 
ble for  the  failure  of  the  contractor  to  have 
it  so  guarded.  It  is,  we  think,  clear  that 
npon  the  facts  of  this  case  no  liability  can 
be  Imposed  upon  the  Hermann  estate  for  the 
injury  sustained  by  appellee.  This  conclu- 
sion requires  that  the  Judgment  against  ap- 
pellants be  rerersed,  and  Judgment  here  ren- 
dered in  their  favor.  This  holding  upon  the 
qaestion  of  appellants'  liability  to  appel- 
lee eliminates  tbe  question  of  the  liability 
of  tbe  sureties  upon  tbe  contractors'  bond 
for  the  amount  appellants  might  have  been 
required  to  pay  plaintiff  on  account  of  the 
negligence  of  the  contractors.  We  are,  how- 
ever, of  opinion  that  tbe  trial  court  correctly 
beld  that  the  sureties  on  said  bond  could  not 
be  beld  liable  to  appellants  for  such  amount. 

It  Is  ordered  that  the  Judgment  of  the 


court  below  against  appellants  be  reversed, 
and  Judgment  here   rendered   that  plaintiff 
take  nothing  as  against  the  defendant  ex- 
ecutors. 
Reversed  and  rendered. 

On  Motion  for  Rehearing. 

Counsel  for  appellee  Lltzman  in  their  mo- 
tion for  rehearing  very  earnestly  insist  that 
our  opinion  heretofore  filed  in  this  case  Is  in 
conflict  with  the  opinion  of  tbe  Court  of  Ap- 
peals for  the  Fourth  District  in  tbe  case  of 
Moore  &  Savage  v.  Kopplin,  186  S.  W.  1033. 

The  learning  and  ability  of  the  great  Judge 
who  wrote  that  opinion  would  make  us  long 
hesitate  to  express  a  different  opinion  of  the 
law  applicable  to  facts  identical  with  those 
in  that  case.  But  the  facts  in  the  two  cases 
are  different  In  the  case  cited  the  construc- 
tion of  the  fence  in  the  street  was  shown 
to  be  unlawful,  and  Its  maintenance  there 
created  a  public  nuisance,  and  there  was  evi- 
dence, as  stated  in  the  opinion  of  the  court 
on  motion  for  rehearing,  showing  that  the 
contractor  placed  the  fence  in  the  street  in 
obedience  to  the  orders  and  directions  of 
the  owner  of  the  building.  The  holding  Id' 
that  case  Is  based  upon  the  theory  that  tbe 
owner  contracted  for  and  directed  the  plac- 
ing of  an  unlawful  and  dangerous  obstruc- 
tion in  the  street,  and  upon  enCh  facts  the 
court  correctly  held  he  could  not  relieve 
himself  from  liability  for  Injury  caused  by 
such  obstruction  on  the  plea  that  it  was 
placed  In  the  street  by  an  independent  con- 
tractor. 

As  stated  in  our  main  opinion,  the  facts 
in  the  Instant  case  show  that  the  owner, 
Hermann,  did  not  contract  for  or  direct  the 
construction  of  the  fence,  and  there  Is  no  evi- 
dence that  the  placing  of  the  fence  in  the 
street  by  the  contractor  was  unauthorized,  and 
that  its  maintenance  there  for  the  purposes 
and  under  the  conditions  in  which  it  was 
maintained  created  a  public  nuisance.  The 
ordinance  under  which  the  fence  was  placed 
In  the  street  granted  the  right  to  use  the 
street  to  the  contractor.  The  permit  to  erect 
the  building  was  Issued  In  the  name  of  the 
owner  of  the  property,  but  the  undisputed 
evidence  shows  that  it  was  not  applied  for 
by  Hermann,  and  It  was  presumably  obtained 
by  the  contractor  as  the  contract  required 
him  to  obtain  It  We  think  it  Immaterial, 
however,  who  obtained  the  permit  for  the 
construction  of  the  building,  since  the  un- 
disputed evidence  shows  that  the  erection  of 
the  fence  was  not  included  in  the  contract, 
and  was  not  necessary  in  tbe  construction  of 
the  building. 

Such  being  the  facts,  we  do  not  think  that 
upon  any  principle  of  law  or  demand  of  Jus- 
tice Hermann  should  be  held  liable  for  the 
negligent  manner  in  which  the  fence  was 
constructed,  nor  for  the  negligence  of  tbe 
contractor  in  placing  his   material  against 
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tbe  fence,  and  tbus  causing  It  to  fall  and  in- 
jure the  appellee. 

We  think  the  motion  for  rehearing  should 
be  overruled;  and  it  is  so  ordered. 


TATIiOB  V.  ULLMANN,  STERN  &  KRAUSB, 
Inc.    (No.  7247.)* 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

June  28,  1918.    Kehoaring  Denied  Oct.  5, 

1916.) 

1.  VeITUX     ^=921— MOBTOAOK     FoaEOLOStTBIi— 

Statdte. 
Under  Vernon's  Sayles'  Ann.  (3iv.  St.  1914, 
art.  1888,  providing  that,  where  the  defendant  in 
any  suit  dies  before  verdict  and  the  cause  of 
action  survives,  the  suit  shall  not  abate,  but  that 
the  clerk  shall  issue  a  scire  facias,  requiring 
the  executor  to  defend  an  action  on  notes  pay- 
able in  G.  county,  secured  by  deed  of  trust  on 
land  in  another  county  where  testator  resided, 
was  properly  continued  In  6.  county  against 
his  executrix  appointed  as  executrix  in  such 
other  county. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  i  34;    Dec.  Dig.  <e=»21.] 

2.  HouEBTBAD   <S=>33<— Chabacteb— Use. 

Where  the  maker  of  notes  secured  by  a  mort* 
gage  on  a  tract  resided  upon  a  smaUer  tract 
in  a  village  and  used  the  larger  tract  ^tuated 
about  one-fourth  to  one-half  mile  away  in  con- 
nection with  his  business  as  a  stock  pasture 
and  for  the  raising  of  crops,  there  was  such  use 
of  that  tract  as  would  Impress  upon  it  a  home- 
stead character. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  big.  {{  44-49;    Dec.  Dig.  <S=>33.] 

8.  Homestead    «=57(3)— Chakacteb— Sxran- 

ciENCT  of  Evidence. 
Evidence,  in  an  action  on  notes  secured  by 
a  deed  of  trust  on  a  tract  about  from  one-fourtn 
to  one-half  mile  away  from  the  smaUer  tract 
on  which  the  mortgagor  lived,  held  to  sustain 
a  finding  that  the  smaller  tract  was  the  urban 
homestead  of  the  mortgagor. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  |  85;    Dec.  Dig.  <S=357(3).] 

4.  HoinseTEAD     «=s>13— Bioht— Ubbar     ard 

Bubal.  Land. 
One  is  not  entitled  under  the  law  to  a  mixed 
homestead,  part  urban  and  part  rural. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  14;   Dec  Dig.  «=s>13.1 

6.  Appeal  aND  Ebbob  «=»10n(l)— Habmi.K88 

EBBOB— FlNDINQ  AS  TO  HOMESTEAD. 

Where  a  mortgagor  was  not  entitled  to  a 
mixed  homestead,  part  urban  and  part  rural, 
an  erroneous  finding  that  his  use  of  the  rural 
tract  did  not  impress  upon  it  a  homestead  char- 
acter was  harmless  error,  where  the  court  found 
that  the  land  on  which  the  mortgagor  resided 
was  his  urban  homestead. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (3ent.  Dig.  {  4234 ;  Dec.  Dig.  «=>1071(l).l 

Appeal  from  District  Court,  Galveston 
(bounty;   Bobt  Q.  Street,  Jud«e. 

Action  by  Ullmann,  Stem  &  Krause,  Incor- 
porated, against  Lizzie  G.  Taylor,  executrix 
of  M.  D.  Taylor,  deceased,  and  others.  Judg- 
ment against  the  defendant  Mrs.  L.  G.  Taylor, 
executrix,  and  she  appeals.    Affirmed. 

Hall  &  Barday,  of  Wharton,  for  appellant 
Mart  H.  Roystan,  of  Galveston,  for  appellee. 


LANE,  J.  On  the  8th  day  of  October,  1913, 
M.  D.  Taylor  made,  executed,  and  delivered 
to  Ullmann,  Stern  &  Krause,  Inc.,  hereinafter 
called  "plaintiffs,"  his  three  certain  promis- 
sory notes,  two  of  which  were  for  $1,000  each, 
and  the  other  for  $2,000,  all  payable  at  Gal- 
veston, Tex.  Ck>ntemporaneously  with  the  ex- 
ecution of  said  notes,  the  said  M.  D.  Taylor 
also  executed  a  certain  deed  of  trust,  by 
which  he  conveyed  to  John  Dunn,  as  trustee, 
64  acres  of  land  situated  In  Wharton  county, 
Tex.,  to  secure  the  payment  of  said  notes. 

This  suit  was  Instituted  in  the  district 
court  of  Galveston  county,  Tex.,  on  the  2l8t 
day  of  November,  1914,  against  M.  D.  Taylor 
to  recover  the  balance  due  on  said  notes,  and 
against  both  Taylor  and  Dunn  for  a  fore- 
closure of  its  deed  of  trust  lien  on  said  64 
acres  of  land.  After  the  salt  was  filed,  M. 
D.  Taylor  filed  his  answer,  admitting  tbe  ex- 
ecution and  delivery  of  said  notes  and  deed 
of  trust,  and  the  indebtedness,  as  alleged  by 
plaintiffs;  but  he  alleged  that,  at  the  time 
said  deed  of  trust  was  executed,  tbe  64  acre* 
of  land,  by  the  same  conveyed  to  Dunn,  was  a 
part  of  tbe  homestead  of  himself  and  family, 
and  that  said  deed  of  trust  was  void.  John 
Dunn,  trustee,  also  filed  his  answer  on  the 
10th  day  of  February,  1915,  disclaiming  any 
Interest  in  the  land  in  question.  On  the  11th 
day  of  March,  1915,  by  their  first  amended 
petition  plaintiffs  made  Mrs.  Liezle  G.  Taylor, 
wife  of  M.  D.  Taylor,  party  defendant,  al- 
leging that  she  was  claiming  some  kind  of  In- 
terest in  the  64  acres  of  land  described  In 
said  deed  of  trust.  On  the  29th  day  of 
March,  1915,  Mrs.  Taylor  filed  her  answer  In 
which  she  first  pleaded  her  privilege  to  be 
sued  in  Wharton  county,  the  place  of  her 
residence,  and  second,  adopted  the  answer  of 
M.  D.  Taylor,  upon  the  merits  of  the  case. 
On  the  3d  day  of  April,  1916,  after  all  parties 
had  filed  their  answers,  M.  D.  Taylor  died, 
and  left  a  will  wherein  his  wife,  Llzsle  O. 
Taylor,  was  named  as  independent  executrix; 
said  will  was  duly  probated  in  the  county 
court  of  Wharton  county  on  the  21st  day  of 
July,  1915,  and  Mrs.  Taylor  duly  qualified  as 
such  independent  executrix.  Thereafter, 
plaintifCs  made  Mrs.  Lizzie  G.  Taylor,  as  ex- 
ecutrix, party  to  the  suit  Thereafter,  to 
wit,  on  the  14th  day  of  October,  1915,  Mrs. 
Lizzie  6.  Taylor,  executrix,  filed  her  answer: 
First,  pleading  her  privilege  to  be  sued  in 
the  county  of  her  residence;  second,  setting 
forth  the  fact  of  her  qualification  as  ude- 
pendent  executrix  under  the  will  of  M.  D. 
Taylor,  deceased;  third,  alleging  that  an  ad- 
ministration was  pending  in  the  county  court 
of  Wharton  county,  and  that  for  that  rea- 
son the  district  court  of  Galveston  county  had 
no  Jurisdiction  to  hear  and  determine  said 
cause;  and,  fourth,  alleging  that  the  land 
described  in  said  deed  of  trust  was  the  home- 
stead of  M.  D.  Taylor,  deceased,  at  the  time 
of  the  execution  of  said  deed  of  trust,  and 
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tbat  tberefore  said  deed  ot  trust  was  and  Is 
void.  The  trial  court  overruled  Mrs.  Taylor's 
pleas  of  privilege  and  plea  to  the  jurisdiction 
of  the  court,  and  on  the  2Qth  day  of  October, 
1915,  the  case  was  tried  before  the  court 
without  a  Jury,  who  rendered  judgment 
against  Mrs.  li.  O.  Taylor  as  executrix  of  the 
will  of  M.'  D.  Taylor,  deceased,  establishing 
the  debt  sued  for  as  against  the  estate  of  M. 
D.  Taylor  and  for  a  foreclosure  of  said  deed 
of  trust  lien  against  all  defendants  in  favor 
of  plaintiffs.  From  such  judgment,  Uzzle  O. 
Taylor,  executrix,  alone  has  appealed. 

[1]  By  the  first  assignment  of  Mrs.  Lizzie 
G.  Taylor,  Independent  executrix,  It  Is  Insist- 
ed that  the  trial  court  erred  In  sustaining  ap- 
pellees' exception  to  her  plea  of  privilege  to 
be  sued  in  the  county  where  the  wUl  of  M. 
D.  Taylor  was  probated  and  in  which  she 
qaalifled  as  independent  executrix,  under 
said  will. 

It  has  already  been  shown  that  this  suit 
was  Instituted  against  M.  D.  Taylor  to  re- 
cover upon  certain  notes  executed  and  deliv- 
ered by  him  to  appellee,  and  for  a  foredosnre 
of  a  deed  of  trust  Hen  upon  the  land  in  ques- 
tion; that  after  said  Taylor  bad  filed  his 
answer  he  died  before  the  trial  of  said  cause ; 
that  he  left  a  will,  wherein  Mrs.  Lizzie  O. 
Taylor  was  named  as  Independent  executrix; 
that  said  will  had  been  duly  probated  In 
Wharton  county,  and  Mrs.  Lizzie  6.  Taylor 
had  qaalifled  as  independent  executrix;  that 
thereafter  Mrs.  Taylor  was  made  a  party  to 
this  suit  by  proper  petition. 

It  is  provided  by  article  1888,  Vemon's 
Sayles'  Texas  Statutes,  that : 

"Where  in  any  suit  the  defendant  shall  die  be- 
fore verdict,  if  the  cause  of  action  be  one  which 
survives,  the  suit  shall  not  abate  by  reason  of 
such  death,  but,  upon  a  suggestion  of  such 
death  being  entered  of  record  in  open  court,  or 
upon  a  petition  of  the  plaintiff,  representine 
that  fact,  being  filed  with  the  clerk,  it  shall 
be  his  duty  to  issue  a  scire  facias  for  the  ex- 
ecutor or  administrator,  and,  in  a  proper  case, 
for  the  heir  of  such  deceased  defendant,  requir- 
ing him  to  appear  and  defend  the  snlt,  and,  up- 
on the  return  of  such  service,  the  suit  sbali  pro- 
ceed against  such  executor,  administrator  or 
heir,  and  such  Judpnent  may  be  rendered  therein 
as  may  be  authorized  by  law." 

The  action  of  the  court  in  sustaining  ap- 
pellees' exception  to  said  plea  of  privilege  is 
sustained  by  the  following  authorities:  Nix- 
on V.  Malone,  100  Tex.  250,  98  8.  W.  380,  99 
S.  W.  403;  McCampbell  v.  Henderson,  60 
Tex.  601;  Wadworth  v.  Cardwell,  14  Tex. 
Civ.  App.  350,  37  S.  W.  367;  Blum  v.  Gold- 
man, 66  Tex.  621,  1  S.  W.  899.  Appellant's 
first  assignment  is  overruled. 

[2-6]  The  substance  of  appellant's  assign- 
ments 2,  3,  and  4  is  that  the  undisputed  evi- 
dence shows  that  the  64  acres  of  land  in- 
volved In  this  suit  was,  at  the  time  of  the 
execution  and  delivery  of  said  deed  of  trust 
by  M.  D.  Taylor  to  appellees,  a  part  of  the 
homestead  of  M.  D.  Taylor,  and  exempt  to 
him  as  such  under  the  law;  and  that  said 
deed  of  trust  was  and  la  void,  and  consti- 


tutes no  lien  on  said  land ;  and  that  the  trial 
court  erred  in  holding  to  the  contrary  and 
in  foreclosing  said  lien. 

At  the  request  of  appellant,  the  trial  court 
prepared  and  filed  his  findings  of  fact  in 
substance  as  follows:  That  at  the  time  of 
the  execution  of  the  deed  of  trust  in  ques- 
tion, M.  D.  Taylor  told  appellees  that  his 
home  was  a  certain  24%  acres  of  land  in  the 
village  of  lago,  in  Wharton  county,  and  that 
the  64  acres  of  land  in  question  formed  no 
part  of  his  homestead,  and  that  he  drew  a 
slcetch  for  appellees  showing  how  said  64- 
acre  tract  was  separated  from  his  home, 
which  be  said  was  in  the  town  of  lago. 
That  said  deed  of  trust  contains  a  recital  as 
follows : 

"Same  property  free  of  any  incumbrance  and 
not  homestead,  my  homestead  being  24%  acres 
of  land  in  the  town  of  lago." 

That  the  town  or  village  of  lago  contains 
about  25  or  80  families.  That  it  is  unincor- 
porated, and  that  there  has  never  been  any 
map  made  of  said  town  showing  a  division 
into  lots,  but  that  owners  of  different  tracts 
of  land  have  divided  them  into  town  lots. 
That  there  were  three  general  stores.  In- 
cluding the  one  owned  by  Mr.  Taylor,  a  drug 
store,  three  saloons,  a  blacksmith  shop,  and 
a  schoolhouse  in  said  town  of  laga  That  the 
said  64-acre  tract  is  situated  about  one-foorth 
to  one-half  miles  from  M.  D.  Taylor's  said 
24%  acres  which  he  claimed  as  his  homestead 
at  the  time  be  executed  and  delivered  said 
deed  of  trust.  That  the  only  continuous  use 
made  by  Taylor  of  the  said  64-acre  tract 
was  for  a  hog  pasture,  though  two  or  three 
crops  of  com  or  potatoes  had  been  grown  on 
it  in  the  number  of  years  Taylor  had  owned 
it,  and  that  sometimes  the  milk  cows  of  the 
family  were  pastured  thereon.  That  the  said 
home  tract  of  24%  acres,  or  that  portion  on 
which  Taylor  Uved,  and  on  which  he  had 
his  store,  was  in  the  town  or  village  of  lago, 
and  that  the  64-acre  tract  was  In  the  country 
and  not  in  the  town  or  village. 

The  court  also,  at  the  request  of  the  appel- 
lant, prepared  and  filed  bis  conclusions  of 
law,  aa  follows: 

"(1)  The  24%-acre  tract,  or  that  portion  at 
it  on  which  M.  D.  Taylor  lived  and  where  he 
had  his  store,  being  in  the  town  or  village  ot 
lago,  and  the  64-acre  tract  described  in  the  deed 
of  trust  being  in  the  country,  the  former  con- 
stituted the  homestead  of  the  family,  and  the 
latter  was  not  a  part  of  the  homestead. 

"(2)  There  was  no  use  made  of  the  64-acre 
tract  as  woidd  impress  upon  it  the  homestead 
character. 

"(3)  The  24%-acre  tract  in  the  town  or  village 
of  lago,  where  the  home  and  store  were  situated, 
was  an  ample  homestead  provision  for  the 
family,  and,  even  If  the  64-acre  tract  had  been 
in  the  town  or  village,  Mr.  Taylor  had  a  right 
to  designate  the  homestead  of  his  family  there- 
in and  to  disclaim  homestead  in  any  other  land 
not  impressed  with  the  homestead  character  by 
characteristic  use." 

Morris  Stem,  an  ofllcer  of  appellee  cor- 
poration, testified  that  M.  D.  Taylor  told 
him  that  the  24%  acres  of  land  on  which  he 
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bad  Ms  dwelling  house  and  store  was  In  the 
town  of  lago,  and  constltated  his  homestead. 

Mrs.  Lizzie  O.  Taylor,  widow  of  M.  D. 
Taylor,  appellant  herein,  testified  that  she 
and  M.  D.  Taylor  were  married  in  1910 ;  that 
they  made  the  said  24%  acres  and  Uie  64 
acres  of  land  their  homestead  from  the  time 
of  said  marriage  np  to  the  death  of  Mr.  Tay- 
lor; that  she  lived  In  the  town  of  lago; 
that  at  the  time  of  the  death  of  Mr.  Taylor 
he  was  conducting  a  general  mercantile  busi- 
ness ;  that  he  was  also  a  farmer  and  trader ; 
that  be  traded  In  hogs,  cattle,  and  bought  and 
sold  land,  bought  anything  that  came  along; 
that  during  the  years  1912, 1913,  and  1914  the 
24V^-acre  tract  upon  which  bis  residence  was 
situated  and  the  said  64  acres  Involred  in 
this  suit  constituted  their  homestead;  that 
from  1909  to  the  time  of  the  death  of  Mr. 
Taylor,  he  used  the  64-acre  tract  as  a  hog 
pasture,  and  to  pasture  their  milk  cows  and 
teams  be  used  on  bis  farm ;  that  Mr.  Taylor 
owned  858  acres  of  land,  a  part  of  the  Ste- 
phen F.  Austin  surrey  at  the  time  of  his 
death  (the  64  acres  In  question  was  also  a 
part  of  the  same  survey),  but  he  had  only 
paid  $5  per  acre  on  said  358  acres,  and  owed 
|45  per  acre  thereon;  that  the  said  64-acre 
tract  was  about  one-half  mile  from  said 
24iV^-acre  tract  and  was  not  in  the  town  of 
lago;  that  Mr.  Taylor  was  postmaster  at 
lago  at  the  time  of  the  execution  of  said 
deed  of  trust 

All  the  witnesses  testified  that  the  24%- 
acre  tract  was  at  or  In  lago,  and  that  the  64- 
acre  tract  was  used  by  Mr.  Taylor  for  pas- 
turing Ms  hogs,  cattie,  milk  cows,  and  farm- 
ing teams.  It  Is,  or  seems  to  be,  conceded 
that  said  64-acr8  tract  is  not  In  lago,  bat  is 
in  the  country. 

We  conclude  from  the  undisputed  evidence 
that  the  uses  made  by  Mr.  Taylor  were  such 
uses  as  one  wonld  make  of  his  homestead, 
and  that  the  court  erred  in  holding  that 
"there  was  no  use  made  of  the  64-acre  tract 
as  would  impress  upon  it  the  homestead 
character."  But  we  farther  conclude  that 
there  was  saffident  evidence  to  support  the 
finding  of  the  court  that  the  241^  acres  upon 
which  M.  D.  Taylor  lived  was,  at  the  time 
said  deed  of  trust  was  executed,  the  home- 
stead of  himself  and  family;  that  It  was 
situated  In  the  town  or  village  of  lago ;  and 
that  it  was  therefore  an  urban  homestead. 
We  conclude  therefore  that  as  Mr.  Taylor 
was  not,  under  the  law,  entitled  to  a  mixed 
homestead,  part  urban  and  i>art  rural,  the 
finding  of  the  court  that  uses  made  of  the 
said  64-acre  tract  did  not  impress  upon  it  a 
homestead  character  was  harmless  error, 
as  the  Judgment  rendered  can  be  sustained 
on  the  flndlug  of  the  court  that  the  24^^ 
acres  upon  which  Mr.  Taylor  actually  resided 
was  his  urban  homestead. 

As  we  are  not  prepared  to  say  that  the 
finding  of  the  court  that  the  24%-acre  tract 
of  land  upon  which  the  fbmlly  residence  and 


store  building  of  M.  D.  Taylor  were  situated 
were  within  the  town  of  lago,  and  therefore 
urban  property,  was  not  supported  by  the 
evidence,  we  think  the  ]udgmei;t  of  the  trial 
court  should  be  aflSrmed,  and  It  is  so  ordered. 
Affirmed. 


PEICB  V.  STATE.    (No.  4123.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  4, 
1916.) 

Cbiminai.  Law  «=3l095,  1102  —  Statement 

AND  Bn,L  OF  Exceptions— Tiiffl  of  Fiuno. 

Statement  of  facts  and  bill  of  exceptions  filed 

after  adjournment  of  the  term,  without  order 

permitting  it,  will  be  stricken  oat,  on  motion. 
[EM.    Note. — For    other    cases,    see    Criminal 

Law,  Cent  Dig.  t  2847;    Dec.  Dig.  «=»1095, 

1102.] 

Appeal  from  Fayette  County  Court;  Geoi 
WUlrich,  Judge. 

Stanley  Price  was  convicted,  and  appeals. 
Affirmed. 

Duncan  ft  Burleson,  of  La  Grange,  for  ap- 
pellant C.  O-  McDonald,  Asst  Atty.  CleiL, 
for  the  State. 


PBENDEBOAST,  P.  J.  An>eUant  prose- 
cutes this  ai^eal  from  a  conviction  for  un- 
lawfully carrying  a  pistol  with  the  lowest 
punishment  assessed. 

The  court  convened  April  3d  and  adjoiun- 
ed  for  the  term  April  21,  1916.  He  was  con- 
victed April  4th.  No  order  was  made  aa- 
thorizing  a  statement  of  facts  or  bUla  of  ex- 
ception  to  be  filed  after  term  ^tlme.  These 
documents  were  not  filed  tUl  May  12,  1916. 
21  days  after  adjournment 

The  state  has  made  a  motion  to  strike 
them  from  the  record  because  not  filed  in 
time.  Appellant's  attorney  has  filed  an  affi- 
davit to  the  effect :  That  10  or  12  days  prior 
to  the  date  of  the  signing  of  said  docu- 
ments— which  was  that  long  after  adjourn- 
ment— he  filed  them  with  the  county  Judge, 
and  Instructed  him  that  If  the  county  at- 
torney would  not  agree  to  the  statement  of 
facts,  he  would  have  to  prepare  one  himself; 
that  it  was  a  well-known  fact  that  he  and 
the  county  attorney  had  never  been  able  to 
agree  on  a  statement  of  facts,  and  It  was  a 
common  occurrence  for  the  Judge  to  have  to 
prepare  It;  that  the  county  attorney,  after 
being  absent  from  home  for  several  days, 
called  on  him  and  told  him  he  would  agree 
to,  and  sign,  his  statement  of  facts,  at  which 
time  he  objected  because  he  did  not  know 
when  court  had  adjourned,  and  the  county 
attorney  assured  him  the  date  was  within  the 
time  required  by  law ;  tbat,  although  he  (ap- 
pellant's attorney)  himself  at  first  refused 
to  sign,  upon  this  assurance,  he  did  sign. 
No  affidavit  is  made  about  the  bills  of  ex- 
ceptions. 

As  stated,  no  order  was  made  permitting 
these  documents  to  be  filed  after  adjourn- 
ment   He  had  from  April  4th,  the  date  of 
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the  trial,  to  April  Zlst,  the  date  of  adjourn- 
ment, to  get  them.  '  From  the  affidavit,  It 
appears,  they  were  not  at  any  time  submit- 
ted by  appellant  to  the  county  attorney,  nor 
to  the  county  Judge,  until  "10  or  12  daya  prior 
to  the  date  of  their  signing,"  which  was  8 
to  11  days  after  adjournment 

Under  the  statute  and  uniform  decisions, 
the  Assistant  Attorney  General's  motion  to 
strike  them  out  and  not  consider  them  must 
be,  and  Is,  sustained.  Without  these,  no 
question  Is  raised  which  we  can  review. 
However,  we  might  say  that  we  have  looked 
over  said  documents,  and  If  we  could  consid- 
er them,  under  the  authorities,  no  reversible 
error  would  be  presented. 

Tbe  Judgment  Is  affirmed. 


THORNTON  v.  STATE.     (No.  4146.) 

(Court  of  Criminal  Appeals  of  Texas,    Oct.  4, 

1§16.) 

1.  BUBOLABT  <S=923  —  INDIOTMENT  —  OWNEB- 

snip  OF  Pbopebtt. 
Tbe  indictment  may  allege  breakini;  and  en- 
tt7  with  intent  to  steal  property  of  W.,  though 
It  is  owned  Jointly  or  in  common  by  him  and  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  SS  63-66 ;  Dec.  Dig.  «=»23;] 

2.  BURQXJIBT   «=>28(1)— OWNEBSHIP   OF  PbOP- 
RBTT  —  WaITT  or  CtoNSKNT  —  FLBADIRe  AND 

Pboof. 

While,  where  the  indictment  for  bnrglary 
with  intent  to  steal  property  alleges  ownership 
of  the  property  in  one  of  the  joint  owners,  the 
state  need  prove  want  of  consent  only  of  the  al- 
leged owner,  any  consent  of  the  others  being  for 
dSendant  to  prove,  it  is  not  error  to  allow  the 
state  to  prove  their  nonconsent 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  fg  67,  78 ;  Dec.  Dig.  «=»28(1).] 

3.  Obiminal  Law  <&=3372(10)  —  Evidence  of 
Otbbb  Cbiiixs. 

The  proof  of  burglary  depending  on  drcum- 
atantial  evidence,  and  defendant  bemg  found  In 
possession  of  the  property  alleged  to  have  been 
stolen,  it  may  be  shown  that  other  property  then 
found  in  bis  possession  had  been  stolen  about  the 
same  time  from  near  the  same  place. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I.aw,  Cent.  Dig.  §§  833,  834;  Dec.  Dig.  «=> 
372(10).] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; W.  P.  Mahaffiey,  Special  Judge. 

G.  R.  Thornton  was  convicted,  and  ap- 
peals.   Affirmed. 

Cunningham  &  Sewell,  of  Abilene,  for  ap- 
pellant. C.  O.  McDonald,  Asst  Atty-  Oen., 
tor  tbe  State. 

HARPHIR,  3.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  state  peniten- 
tiary. 

[1, 2]  Tbete  are  four  bills  of  exception,  but 
they  present  but  two  questions  for  review. 
The  first  is  that  as  the  Indictment  alleged  ap- 
pellant broke  and  entered  the  bouse  of  Q. 
H.  WUlbanks,  with  the  Intent  to  steal  prop- 


erty therefrom  belonging  to  O.  H.  Wtllbanks, 
that  the  state  ought  to  have  been  limited  to 
proof  of  such  allegations;  and  when  the  evi- 
dence showed  that  the  property  In  the  house 
was  the  Joint  property  of  O.  H.  WUlbanks 
and  J.  D.  Plttman,  the  state  ought  not  to 
have  been  i>ermltted  to  prove  that  there  was 
stolen  from  WUlbanks'  house  property  be- 
longing Jointly  to  WUlbanks  and  Plttman, 
and  ought  not  to  have  been  permitted  to 
prove  by  Plttman  that  he  did  not  give  bis 
consent  to  appellant  taking  the  property.  It 
has  long  been  tbe  rule  In  this  state  that  when 
property  Is  owned  in  common  or  Jointly  by 
two  or  more  persons  the  ownership  may  be 
alleged  to  be  In  aU  or  either  of  them.  Sa- 
mora  v.  State,  4  Tex.  App.  608;  OaUoway  v. 
State,  7  Tex.  App.  686;  Terry  v.  State,  16 
Tex.  App.  69;  Clark  v.  State,  26  Tex.  App. 
486,  9  S.  W.  767;  Coates  v.  State,  31  Tex. 
Cr.  R.  261,  20  S.  W.  686;  Duncan  v.  State, 
49  Tex.  Or.  R.  160,  91  S.  W.  672;  Bailey  v. 
State,  60  Tex.  Cr.  R.  402,  97  S.  W.  694; 
Lockett  V.  State,  69  Tex.  Cr.  R.  681,  129  S. 
W.  627;  Davis  v.  State,  63  Tex.  Cr.  R.  463, 
140  S.  W.  349.  In  Branch's  Ann.  Penal  Code, 
art  2462,  the  rule- is  also  stated  to  be: 

"The  state  Is  not  required  to  prove  the  want  of 
consmt  of  any  person  not  mentioned  in  the  in- 
dictment f  *  •  It  is  not  error,  however,"  to 
permit  it  "to  do  so"  (citing  a  great  many  author- 
ities, among  them  being  Sbaggs  v.  State,  86 
Tfex.  Cr.  R.  81,  n9  S.  W.  106). 

In  this  case  Judge  Davidson  said: 
"Where  two  or  more  parties  may  be  owners  of 
property,  it  is  sufficient  to  allege  the  ownership 
in  either,  and  the  state  would  only  be  required  to 
prove  the  want  of  consent  of  the  alleged  owner. 
If  the  others  had  given  consent,  it  was  a  matter 
appellant  might  prove  to  avoid  the  evil  or  fraud- 
ulent intent  in  entering  the  honse." 

WhUe  under  the  allegations  contained  In 
the  Indictment  It  was  not  necessary  for  the 
state  to  prove  that  Plttman  did  not  give  his 
consent  to  appeUant  taking  the  property,  yet 
there  was  no  error  In  permitting  It  to  do  sa 

[3]  The  other  three  b1X\a  all  relate  to  the 
question  of  permitting  the  state  to  prove  that 
the  houses  of  W.  O.  Johnson,  A.  Johnson, 
J.  H.  (Conner,  and  Jack  Ck)nner  were  entered 
and  property  stolen  therefrom,  it  being  con- 
tended that  they  each  presented  s^Etarate 
and  dlstldct  ottenses,  and  appellant  was  on 
trial  alone  for  breaking  and  entering  thd 
house  of  O.  H.  WUlbanks.  Ordinarily,  proof 
of  other  and  different  offenses  than  the  one 
for  which  one  la  on  trial  is  not  admissible, 
but  there  are  exceptions  to  that  rule,  and  the 
evlden(!e  In  this  case  comes  weU  within  one 
of  these  exceptions.  Tbe  facts  in-  this  case 
would  show  that  WlUbanks'  bouse  was  enter- 
ed at  night,  and  some  meat  stolen  there- 
from. Information  was  received  that  led  the 
owners  and  officers  to  go  to  Anson,  and  in 
Anson  they  ascertained  that  Saturday,  after 
WUlbanks'  bam  was  entered,  appellant  and 
O.  R.  Page  were  In.  Anson,  and  there  sold 
some  meat,  three  sets  of  harness,  and  some 
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collars,  the  barness  and  collars  being  sold  to 
O.  J.  Cblttlm.  Wben  It  was  ascertained  that 
appellant  and  Page  were  in  Anson  selling 
meat  and  this  harness,  appellant  and  Page's 
residences  were  searched,  and  In  their  houses 
there  was  found  meat  corresponding  to  that 
stolen,  one  ham  being  specifically  identified 
by  Thornton  as  a  portion  of  the  meat  stolen 
by  the  way  it  was  cut  and  trimmed.  The 
harness  .purdttased  by  Chittlm  from  appellant 
and  Page  was  carried  back  to  Abilene,  and, 
after  being  carried  back,  the  harness  and 
collars  were  identified  by  W.  O.  Johnson, 
A.  Johnson,  J.  H.  Conner,  and  Jack  Con- 
ner as  property  stolen  from  them,  a  portion 
OD  the  same  night  WiUbanks'  barn  was  bur- 
glarized, and  a  portion  stolen  the  night  be- 
fore. All  four  of  these  gentlemen  and  Mr. 
Willbanks  lived  In  the  same  neighborhood, 
and  not  a  great  distance  from  each  other. 
Under  such  a  state  of  facts,  in  a  case  de- 
pending on  circumstantial  evidence,  it  has 
always  been  held  to  be  the  rule  that  it  is 
permissible  to  prove  that  when  one  is  found 
in  possession  of  the  property  alleged  to  have 
been  stolen,  it  may  be  shown  that  other  prop- 
erty then  found  in  his  possession  had  also 
been  stolen  at  about  the  same  time  of  the 
alleged  theft  and  stolen  from  near  the  same 
place.  This  question  was  discussed  by  Judge 
Hurt  in  House  v.  State,  16  Tex.  App.  31,  and 
decided  adversely  to  appellant's  contention 
In  this  case.  See,  also,  Satterwhite  v.  State, 
6  Tex.  App.  613,  and  Wharton's  Crim.  JBv. 
H  34  to  41,  Inclusive,  and  cases  there  dted 
from  this  and  other  states. 

There  Is  no  other  question  presented  In  a 
way  we  are  authorized  to  review  the  action 
of  the  trial  court 

The  Judgment  Is  affirmed. 


COZART  V.  STATE).    (No.  4132.) 

(Conrt  of  Criminal  Appeals  of  Texas.     Oct.  4, 
1916.) 

Cbimiitai.  Law  <g=>823(6)— Habmless  Ebrob— 

SuBurTTiRO  Alibi. 
Even  if  testimony  snflSdently  suggested  the 
issue  of  alibi  for  its  submission,  failure  to  sub- 
mit It  was  not  reversible  error,  the  jury  being 
instructed  that  the  circumstances  must  show  to 
a  moral  certainty  that  defendant,  and  no  other 
person,  committed  the  offense,  and  exclude  to  a 
moral  certainty  every  other  reasonable  hypothe- 
sis than  his  guilt. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law.  CJent  Dig.  ||  1992-1095;  Dec  Dig.  <S=s> 
823(6).] 

Appeal  from  District  Coatt,  Bexar  County ; 
W.  S.  Anderson,  Judge. 

E.  C.  Cozart  was  convicted,  and  appeals. 
AfEIrmed, 


C.  C.  Mc'Donald, 
State. 


Asst  Atty.  Gen.,  for  the 


PBENDERGAST,  P.  J.  Appellant  was 
convicted  of  burglary,  with  the  lowest  pun- 
ishment assessed. 


The  uncontradicted  testimony  shows  that 
during  the  night  of  December  29,  1915,  Mr. 
Tbrelkeld's  cliicken  house,  in  San  Antonio, 
was  burglarized  and  some  75  chickens,  65  of 
them  fine  black  Minorcas,  and  a  can  of  oil 
were  stolen  therefrom  at  the  time.  The  Min- 
orcas were  worth  from  $1  to  $1.50  each. 
Tbrelkeld  discovered  the  burglary  and  theft 
before  daylight  on  the  morning  of  December 
30th,  and  at  once  began  to  search  for  his  stol- 
en property.  He  soon  located  45  of  his 
chickens  In  Mr.  Werbner's  coops.  Werbner 
showed  he  had  bought  them  from  appellant 
early  that  morning,  and  took  Threlkeld  and 
the  officers  to  appellant  and  Identified  him 
as  the  party  from  whom  he  had  bought  them. 
The  other  chickens  could  not  be  found.  Ap- 
pellant admitted  he  had  bought  some  "four 
and  one-half  or  five  dozen,  more  or  less," 
chickens  very  early  that  morning  from  a 
man,  a  stranger,  who  looked,  and  was  dress- 
ed, like  a  farmer  and  had  a  farm  wagon. 
These  chickens,  found  at  Werbner's,  were 
part  of  them.  Appellant's  wagon  was  search- 
ed at  the  time,  and  Tbrelkeld's  stolen  can  of 
oil,  with  wood  pUed  around  it,  and  covered 
with  a  coat  or  wagon  sheet,  found  therein. 
Appellant's  defense  was  that  be  bought  the 
property.  We  do  not  give  all  the  evidence, 
nor  conclusions  therefrom. 

When  the  trial  judge  first  prepared  his 
charge,  as  the  statute  requires,  be  submitted 
It  to  appellant's  attorneys.  They  then  filed 
with  him  their  objections  thereto — a  large 
number  of  objections.  Upon  consideration 
whereof  the  Jndge  evidently  made  changes  In 
his  charge,  and  at  least  met  some  of  them. 
The  record  does  not  furnish  us  suffident 
data  from  which  we  can  definitely  teU  what 
the  original  charge  was,  nor  all  the  changes 
therein.  From  the  objections  and  charge  as 
it  now  is,  we  can  see  that  some  changes  were 
made  and  objections  met. 

In  appellant's  first  bill,  he  claims  the 
jndge  erred  in  not  peremptorily  charging  the 
jury  to  acquit  him,  "because  the  state  did  not 
controvert  his  explanation  when  first  ques- 
tioned as  to  his  possession  of  the  recently 
stolen  property,  and  that  bis  explanation 
was  reasonable  and  probably  true  from  the 
uncontroverted  evidence."  and  In  refusing 
his  special  charge  to  that  effect  Appellant 
was  mistaken  in  claiming  the  state  did  not 
contest  his  explanation.  It  did  so  vigorously, 
and  the  whole  evidence  was  amply  sufficient 
to  Justify  the  Jury,  without  doubt  to  find,  as 
it  evidently  did,  that  his  explanation  was 
both  unreasonable  and  untrue.  We  see  no 
necessity  of  reciting  the  testimony.  2  Branch 
An.  P.  C.  p.  1283,  and  cases  collated.  The 
court  properly  submitted  these  questions  to 
the  Jury  in  a  correct  charge  such  as  has  uni- 
formly been  approved.  Wheeler  v.  State,  34 
Tex.  Cr.  E.  350,  30  S.  W.  913;  Id.,  38  Tex. 
Cr.  B,  73,  41  S.  W.  615;  Lovelace  v.  State, 
46  Tex.  Cr.  R.  263,  76  S.  W,  756;   Roberts  v. 
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State,  60  Tex.  Cr.  R.  23,  129  S.  W.  611 ;  Ba- 
con V.  State,  61  Tex.  Cr.  K.  208,  134  S.  W. 
GSO.  It  Is  useless  to  collate  the  large  num- 
ber of  other  cases  to  the  same  effect. 

What  we  have  said  as  to  appellant's  first 
bill  disposes  of  his  second  and  third  on  the 
same  point. 

In  his  next,  he  complains  the  court  erred 
in  not  submitting  alibi  In  his  charge.  This 
was  not  Ills  defense.  His  defense  was  that 
he  bonght  the  stolen  property  from  a  stran- 
ger, and  neither  stole  the  property  nor  bur- 
glarized the  house.  The  Judge  qualified  and 
explained  this  bill  in  qnlte  a  lengthy  state- 
ment.   Among  other  things,  he  said: 

"That  there  was  no  evidence  in  the  record  to 
require  the  submission  of  the  issue  of  alibi,  for 
the  following  reasons:  The  testimony  in  this 
case  showed  that  the  offense  was  committed- be- 
tween 6  p.  m.  on  December  29,  1014,  and  6  a,  m. 
on  December  30,  1914,  and  there  was  no  testimo- 
ny to  show  that  the  defendant  was  anywhere  ex- 
cept at  the  place  of  the  commission  of  the  offense 
at  that  time." 

Ee  then  proceeded  to  mal^e  further  state- 
ments, bearing  out  and  supporting  that  quot- 
ed, and  followed  with  a  verbatim  statement 
of  several  pages  In  question  and  answer  form 
of  the  testimony  claimed  to  raise  this  issue. 
We  have  read  and  considered  the  whole,  and 
cannot  say  the  trial  Judge  was  Incorrect 
Appellant  himself  testified.  He,  by  his  tes- 
timony, in  no  way  raised  such  an  issue.  Of 
all  witnesses,  he  would  know  where  he  was, 
and,  if  not  at  the  place  when  the  burglary 
and  theft  was  committed  at  the  time,  would 
doubtless  have  testified  exactly  where  he 
was.  The  ooly  testimony  claimed  to  sug- 
gest the  issue  was  that  of  his  wife.  But  we 
think  If  hers  could  be  considered  as  suggest- 
ing the  issue,  it  did  not  do  so  sufficiently  to 
require  the  Judge  to  submit  that  question. 
Davis  V.  State,  28  Tex.  App.  542,  13  S.  W. 


994 ;  Bishop  v.  State,  43  Tex.  390 ;  Cunning- 
ham V.  State,  17  Tex.  App.  89 ;  Elam  v.  State, 
16  Tex.  App.  34 ;  Coffman  r.  State,  73  Tex. 
Cr.  B.  303,  165  S.  W.  939 ;  WUson  v.  State, 
60  Tex.  Cr.  R.  1,  129  S.  W.  613;  Lopez  v. 
State,  73  Tex.  Or.  R.  627,  166  S.  W.  154; 
Treadway  v.  State,  66  Tex.  Cr.  B.  208,  144 
S.  W.  655;  and  many  other  cases.  Besides 
the  court,  in  clear  and  plain  instructions, 
among  other  things,  told  the  Jury  they  must 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant,  by  force,  in 
the  nighttime,  did  enter  the  house  of  said' 
Threlkeld,  as  charged  in  the  Indictment,  with 
the  Intent  to  commit  the  crime  of  theft,  be- 
fore they  could  convict  him,  and  that  he  was 
presumed  to  be  Innocent  qntll  his  guilt  was 
established  by  legal  evidence  beyond  a  rea- 
sonable doubt,  and  if  they  bad  a  reasonable 
doubt  of  his  guilt  to  acquit  him  and  say  by 
their  verdict  not  guUty.  The  Judge  further 
gave  an  accurate  and  full  charge  on  drcum- 
stantlal  evidence,  and  told  the  jury: 

"The  circumstances,  taken  together,  must  be 
of  a  conclusive  nature,  leading,  on  the  whole,  to 
a  satisfactory  conclusion,  and  producing,  in  ef- 
fect, a  reasonable  and  moral  certainty  that  the 
accused,  and  no  other  person,  committed  the  of- 
fense charged.  It  is  not  sufficient  that  the  cir- 
cumstances coincide  with,  account  for,  and  tiiere- 
fore  render  probable,  the  guilt  of  defendant; 
they  must  exclude  to  a  moral  certainty  every 
other  reasonable  hypothesis  except  the  defend- 
ant's guilt,  and  unless  they  do  so  beyond  a  rea- 
sonable doubt,  you  will  find  the  defendant  not 
guilty." 

So  that  In  no  contingency  does  this  bill 
present  reversible  error. 

Appellant's  only  other  bill  Is  too  general 
for  review.  In  it  he  merely  excepted  to  the 
court's  refusal  tig  give  his  special  charges — 
tSiere  were  several — or  correct  his  main 
charge  to  conform  to  all  his  objections. 

The  Judgment  la  affirmed.  . 
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CBNTRAL  STATE]  HOSPITAL  v.  FOUJT. 
(Oourt  of  Appeal!  of  Kentucky.    Oct  20,  1916.) 

1.  Insane  Persoits  €=>a6— Adjudication  of 

IWBANITY— PBEStrMPTIONS. 

In  an  action  by  a  state  bospital  for  the  in- 
•ane  to  recover  board  from  the  hnsband  of  a  pau- 
per lunatic,  it  is  conclusivdy  presumed,  in  the 
absence  of  any  controversy  upon  the  subject, 
that  the  court  which  declared  her  a  lunatic  had 
Jurisdiction  of  her  person  and  the  subject  of  the 
action,  and  that  the  inquisition  vas  regular  and 
the  judgment  valid. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  i§  35,  36 ;  Dec  Dig.  iS=326.] 

2.  Irbanb  Febsoitb  '^=353— Dutt  or  Suppobt 
— Iksanitt  of  Wrra. 

At  common  law,  a  husband  is  under  a  legal 
obligation  to  support  and  maintain  his  wife, 
from  which  he  is  not  absolved  by_  her  insanity; 
and  if  he  fails  to  support  and  maintain  her,  any 
one.  furnishing  her  with  necessaries  may  com- 
pel him  to  pay  therefor. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  tl  84,  85;  Dec.  Dig.  (S=>5S.] 

8.  Insane  Pebsonb  <S=s>53— Liabiutt  of  Hus- 
band FOB  Neckssaeies— Inbanitt  of  Wife. 
By  the  common  law,  a  husband  cannot  be 
made  liable  for  necessaries  furnished  his  wife 
unless  he  has  abandoned  her  or  fails  to  support 
her,  and  if  she  is  insane  and  he  cares  for  her 
at  his  home  or  elsewhere,  he  cannot  be  made  lia- 
ble for  things,  otherwise  necessaries,  furnished 
her  by  others. 

[Ed.  Note. — ^For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  §{  84,  85;  Dec.  Dig.  <S=>53.] 

4.  Insane  Pebsonb  9=>53  —  OoHmruENT  to 
AsTLUu— Liabiutt  or  Husband  fob  Boabd 
—Statute. 
Under  Ky.  St  {  267,  subjecting  the  husband, 
wife,  or  parent  of  a  patient  in  a  state  lunatic 
asylum  to  liability  for  the  patient's  board,  where 
the  husband  and  father  of  a  lunatic  took  her 
from  an  asylum  in  Tennessee  and  brought  her 
into  Kentucky,  where  she  remained  for  nearly 
two  years  at  her  father's  home,  with  her  hus- 
band's knowledge,  he  later  abandoning  her  up- 
on a  mere  pique,  and,  wlfen  the  father  was  un- 
able to  maintain  her,  the  county  officials  commit- 
ted her  to  a  state  asylum  in  Kentucky  as  a  pau- 
per lunatic,  the  husband,  possessed  of  property 
both  in  Kentucky  and  Tennessee,  was  liable  for 
her  board,  except  any  portion  barred  by  the  stat- 
ute of  limitations. 

[Ed.  I)ote.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  H  84,  86;    Dec.  Dig.  «=353.j 

6.  Insane  Pebbonb  ^=353  —  Comuituent  to 
AsrLUM— Liabiutt  or  Husband  fob  Boabd 
—Statute. 
Under  said  section,  a  husband  becomes  lia- 
ble for  the  board  of  his  insane  wife  at  one  of  the 
state  insane  asylums  when  he  has  acquired  a 
sufficiency  of  estate  to  pay  the  board  of  his  wife 
in  addition  to  the  support  of  any  others  depend- 
ent on  him. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  JS  84,  85;   Dec.  Dig.  <8=353.] 

6.  Limitation  of  Actions  *=>34(1)— Statute 
of   Limitations   —   Recovebt   of    Insane 
Wtfe'b  Boabd — Statutb. 
Under  Ky.  St.  g  2515,  providing  that  the  en- 
forcement of  a  liability  created  by  statute  shall 
be  barred   after   five  years  from  the  time  the 
cause  of  action  accrued,  the  action  of  a  state 
hospital  for  the  insane,  against  a  husband  to  re- 
cover the  board  of  his  Insane  wife,  under  section 
257,  establishing  the  liability  of  the  husband. 


mnst  be  instituted,  wltiUn  Ave  years  after  be  ac- 
quires sufficient  estate 

[Ea.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  161;  Dec.  Dig.  «=>34(1).] 

7.  Insane  Persons  9=>2B  —  Inquisition  — 
Judgment— Lack  of  SiaNATUBB— Effect. 

An  unsigned  order,  upon  the  records  of  a 
county  court,  for  the  commitment  of  a  lunatic 
to  a  state  asylum  for  the  insane,  is  not  a' judg- 
ment at  an,  and  confers  no  authority  upon  the 
asylum  to  receive  or  hold  the  patient 

[Ed.  Note. — ^For  other  cases,  see  Insane  Pei^ 
sons.  Cent  Dig.  {{  85,  36;   Dec.  Dig.  «=926.] 

8.  Insane  Persons  «=»26  —  Inquisition  — 
Judgment— Subsequent  BiaNiNo — Statute. 

Under  Ky.  St  {  1060,  relative  to  signing  of 
county  court  records  by  succeeding  Judges,  where 
an  order  committing  an  insane  person  to  a  state 
asylum  for  the  insane  is  unsigned  upon  the  rec- 
ords of  the  county  court  the  Judge  presently  in 
office  may  sign  the  judgment  validating  it 

[Ed.  Note. — For  other  cases,  see  Insane  Pei^ 
sons,  Cent  Dig.  §|  35,  86;  Dec  Dig.  «=>26.] 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  the  Central  State  Hospital,  by 
the  State  Board  for  the  Control  of  Charitable 
Institutions,  against  D.  O.  Foley.  From  a 
judgment  dismissing  the  petition,  plaintiff 
appeals.  Judgment  reversed,  and  cause  re- 
manded for  proceedings  consistent  with  the 
opinion. 

Rose  &  Pope  and  S.  S.  Lawson,  all  of  Wil- 
liamsburg, and  M.  B.  O'Sulllran,  of  Louis- 
ville, for  appellant'.  H.  B.  Brown,  of  Jellico, 
Tenn.,  and  Smith  &  Early,  of  Willlamsbats, 
for  appellee. 

HURT,  J.  The  action,  In  which  the  Judg- 
ment appealed  from  was  rendered,  was 
brought  by  the  appellant,  the  Central  State 
Hospital,  by  the  State  Board  for  the  Control 
of  Charitable  Institutions,  against  the  appel- 
lee, D.  O.  Foley,  to  recover  from  him  the 
sum  of  $150  per  year  for  the  board  and  main- 
tenance of  Mary  E.  Foley,  a  pauper  lunatic, 
from  the  6th  day  of  August,  1902,  until  her 
death,  on  the  15th  day  of  March,  1912, 
amounting,  as  alleged,  to  the  total  smn  of 
$1,445.50.  It  was  substantially  aUeged  in  the 
petition  that  Mary  E.  Foley  was  the  wife 
of  appellee,  and  that  on  or  about  the  6th  day 
of  August,  1902,  she  was  adjudged  to  be  a 
dangerous '  pauper  lunatic  by  a  Judgment  of 
the  Jefferson  circuit  court  and  ordered  to 
be  committed  to  and  cared  for  in  the  Central 
Kentucky  Asylum  for  the  Insane,  now  the 
Central  State  Hospital,  and  that  pursuant  to 
the  Judgment  and  order  she  was  committed 
to  the  Asylum  for  the  Insane  and  there  re- 
mained until  the  date  of  her  death ;  that  she 
was  at  all  times  a  lunatic  and  incapable  of 
contracting  or  caring  for  herself,  and  was 
furnished  with  board,  lodging,  and  the  other 
necessaries  of  life  by  the  Central  Asylum 
for  the  Insane  and  its  successor,  the  Central 
State  Hospital ;  that  the  cost  of  maintaining 
hei*  there  exceeded  the  sum  of  $150  per 
annum ;  that  she  had  no  estate  of  any  kind 
and  nothing  had  been  paid  or  been  received 
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1>7  the  appellant  nor  Its  predecessor  for  sup- 
porting, maintaining,  and  caring  for  her  dur- 
ing the  years  above  mentioned;  that  the 
support  and  maintenance  furnished  was  nec- 
essary for  her;  that  appellee  has  estate, 
which  can  be  subjected  to  debt,  sufficient  to 
pay  the  demand  sued  for,  in  addition  to  the 
support  of  any  others  dependent  upon  him. 

The  appellee,  by  answer,  denied  in  general 
terms  that  he  was  indebted  to  appellant  In 
any  sum  for  the  board  of  his  wife,  and  al- 
leged that  previous  to  May  6,  1002,  he  was 
a  citizen  of  and  resided  in  the  state  of  Ten- 
nessee; that  he  had  caused  his  wife  to  be 
committed  to  an  asylum  for  the  Insane  In 
that  state,  and  thereafter,  without  his  con- 
sent, the  father  of  his  wife  procured  her  re- 
lease from  that  asylum  and  brought  her  to 
the  state  of  Kentucky;  that  thereafter  the 
authorities  of  the  state  of  Kentucky,  without 
his  knowledge  or  consent,  committed  her  to 
the  Central  State  Hospital;  that  the  board, 
lodging,  and  care  furnished  her  by  the  ap- 
pellant was  voluntary  and  against  his  will, 
and  without  excuse,  therefor,  and  unneces- 
sary. By  another  paragraph,  the  appellee  In- 
voked the  statute  of  limitations,  as  pravided 
for  such  states  of  case,  as  a  bar.  to  the  re- 
covery sought,  of  all  the  sum  sued  for,  which 
had  been  expended  for  his  wife  previous  to 
the  12th  day  of  February,  1910 ;  that  he  has 
at  all  times,  from  the  time  of  his  wife's  com- 
mitment until  her  death,  been  the  owner  of 
real  and  personal  property  In  the  states  of 
Kentucky  and  Tennessee,  which  was  subject 
to  execution  for  debt  and  out  of  which  ap- 
pellant's demand  could  have  been  satisfied. 
The  affirmative  averments  of  the  answer 
were  denied  by  a  reply. 

Evidence  was  heard,  which  proved  that 
Mary  E.  Foley  was  confined  In  an  asylum  for 
the  insane  in  Tennessee;  that  her  father 
and  api)ellee  went  together  to  the  asylum  and 
secured  her  release  and  brought  her  to  the 
home  of  her  father  In  Whitley  county,  Ky., 
where  she  remained  for  about  two  years; 
that  appellee  resided  about  1^4  miles  from 
the  home  of  his  wife's  father,  but  In  the 
state  of  Tennessee;  that  during  the  two 
years  that  she  was  at  her  father's  home,  the 
appellee  visited  her  four  or  five  times.  It 
does  not  appear  whether  he  did  or  provided 
anything  for  her  maintenance  during  this 
time.  She  was  entirely  insane  and  appellee 
testifies  that  be  .upon  one  occasion  proposed 
to  return  her  to  Tennessee,  but  that  her 
mother  objected,  and  thereafter  he  gave  her 
no  farther  attention.  Thereafter,  upon  the 
motion  of  the  county  attorney  of  the  county, 
probably  at  the  instance  of  her  father,  she 
was  tried  in  the  Whitley  county  court  and 
adjudged  to  be  a  pauper  lunatic  and  com- 
mitted to  tlte  then  Central  Asylum  for  the 
Insane,  now  the  appellant.  While  confined 
there,  the  appellee  visited  her  as  many  as 
three  times.  He  made  no  objection  at  any 
time  to  her  confinement  there,  and  never 
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sought  to  procure  her  release,  nte  a]n>ellee, 
at  the  time  his  wife  was  convicted  of  lunacy 
in  the  Whitley  county  court,  was  the  owner 
of  real  estate  In  Whitley  county,  Ky.,  of  the 
value  of  $8,000  or  $4,000,  which  be  has  con- 
tinuously owned,  holding  a  deed  of  record 
therefor.  He  has  since  acquired  and  owns 
other  property  in  the  state  of  Kentucky,  and 
also  considerable  property  in  the  state  of 
Tennessee.  There  is  no  pretense  made  that 
he  did  not  at  all  times  own  estate  suffi- 
cient to  have  maintained  all  who  were  de- 
pendent upon  him,  if  any,  including  his  wife. 

After  the  conclusion  of  the  testimony,  the 
appellant  offered  and  moved  the  court  to 
give  three  instructions.  By  the  first  the  Jury 
was  instructed  to  find  for  appellant,  at  the 
rate  of  $160  per  year,  for  the  board  of  Mary 
E.  Foley,  from  February  12,  1910,  until  her 
death.  By  the  second  Instructicm  offered, 
the  Jury  was  directed  to  find  for  appellant, 
at  the  rate  of  $150  per  year,  for  the  time  it 
boarded  and  cared  for  Mary  EL  Foley,  prior 
to  February  12,  1910,  If  It  (the  Jury)  believed 
from  the  evidence  that  the  appellee  did  not 
have  in  this  state  sufficient  property  or  mon- 
ey out  of  which  the  appellant,  by  the  exercise 
of  ordinary  diligence,  could  have  collected 
from  appellee  the  value  of  the  board  of  his 
wife,  at  the  rate  of  $150  per  year,  prior  to 
the  date  mentioned.  The  third  instruction 
offered  was  the  converse  of  the  second  of- 
fered. These  instructions  were  refused,  to 
which  appellant  excepted. 

The  appellee  moved  the  court  to  peremp- 
torily instruct  the  Jury  to  find  a  verdict  for 
him.  This  motion  was  sustained,  and  the 
Jury  instructed  to  return  a  verdict  for  appel- 
lee, which  it  did.  To  the  giving  of  the  in- 
struction to  find  for  appellee,  the  appellant 
excepted.  A  Judgment  was  rendered  dis- 
missing the  petition.  The  appellant's  mo- 
tion for  a  new  trial  being  overruled,  it  has 
appealed. 

[1,2]  It  will  be  observed  that  there  is  no 
denial  in  the  answer  of  the  averments  of  the 
petition,  which  were  to  the  effect  that  Mary 
E.  Foley  was  duly  tried  and  convicted  and 
adjudged  to  be  a  pauper  lunatic  by  a  judg- 
ment of  the  Jefferson  circuit  court,  and  or- 
dered to  be  committed  to  the  asylum  for  the 
insane,  and  there  remain  as  such.  It  is  con- 
clusively presumed,  in  the  absence  of  any 
controversy  upon  that  subject,  that  the  court 
had  Jurisdiction  of  her  person  and  the  sub- 
ject of  the  action,  and  that  the  inquisition 
was  r^ular  and  the  Judgment  valid.  Under 
the  principles  of  the  common  law,  a  husband 
is  under  a  legal  obligation  to  support  and 
maintain  his  wife,  and  the  fact  that  she  is  so 
unfortunate  as  to  be  Insane  does  not  absolve 
the  husband  from  that  obligation.  If  he 
fails  to  support  and  maintain  her,  any  one 
who  does  furnish  her  with  the  necessaries 
may  compel  him  to  pay  therefor.  13  R.  C. 
L.  1190 ;  21  Cyc.  1232, 1233;  Gahies  T.  Gaines, 
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9  B.  Mon.  295,  48  Am.  Dec.  426.    Section  267, 
Ky.  Stat.,  is  as  follows: 

"Where  patients,  who  have  been  or  may  be 
supported  in  either  of  said  asylums,  have  or  shall 
acquire  estate,  which  can  be  subjected  to  debt, 
the  auditor  of  public  accounts  is  authorised  and 
directed  in  every  such  case  to  sue  for  in  the 
name  of  the  asylum  and  recover  the  amount  of 
such  patient's  board,  at  the  rate  of  two  hun- 
dred dollars  per  year,  or  so  much  thereof  as 
such  estate  will  suffice  to  pay  for  the  time  they 
shall  have  been  respectively  kept  and  maintained 
therein,  and  not  otherwise  paid  for,  and  by  prop- 
er proceedings  subject  their  estates,  respectively, 
for  the  payment  thereof ;  and  when  the  husband, 
wife  or  parent  of  any  such  patient,  who  has  been 
or  may  be  supported  in  either  asylum,  shall  have 
estate  sufficient  for  the  support  of  such  patient, 
in  addition  to  the  support  of  any  others  who 
.may  be  dependent  on  such  husband  or  parent,  in 
like  manner  to  sue  and  recover  from  such  hus- 
band the  amount  of  his  wife's  board,  and  from 
such  parent  the  amount  of  his  or  her  child's 
board,  at  the  rate  aforesaid  for  the  time  they 
shall  have  been  respectively  supported  by  such 
asylum,  and  the  statute  of  limitations  providing 
the  time  in  which  actions  for  such  recovery  may 
be  instituted  shall  not  run  against  recovery  here- 
in provided  for  until  from  and  after  the  time  at 
which  said  estate  is  acquired.  Such  suit  shall 
create  a  lis  pendens  lien,  and  if  judgment  is  ob- 
tained, such  judgment  shall  constitute  a  lien  up- 
on so  much  of  the  patient's  estate  as  is  described 
In  the  petition.    •    •    • » 

[3, 4]  The  statute,  supra,  provided  that 
when  the  tiusband  of  any  patient,  who  has 
been  or  may  be  supported  In  one  of  the 
asylums  for  the  insane  and  has  no  estate, 
shall  have  estate  sufficient  for  the  support  of 
such  patient,  in  addition  to  the  support  of 
any  others  who  may  be  dependent  upon  him, 
the  authorities  of  the  asylum  may  sue  the 
husband  and  recover  from  him  the  amount 
of  his  wife's  board  for  the  time,  which  she 
shall  have  been  supported  by  such  asylum. 
The  rate  fixed  in  the  statute  is  $200  per  year, 
but  it  was  decided  In  Schroer  v.  Central 
Asylum,  113  Ky.  288,  68  S.  W.  150,  24  Ky. 
Law  Rep.  150,  that  the  statute  was  unconsti- 
tutional to  the  extent  that  It  authorized  the 
collection  of  more  than  $150  per  year.  This 
section  was  In  part  re-enacted  by  the  act  of 
March  21,  1908  (Acts  1908,  c.  28,  p.  76), 
and  the  rate  per  year  fixed  at  $150,  Instead 
of  $200.  The  statute  does  not  provide  for 
any  escape  by  the  husband  from  the  pay- 
ment of  his  wife's  board,  where  she  is  a 
pauper  lunatic  and  has  been  committed  to 
and  maintained  in  one  of  the  asylums  or  hos- 
pitals provided  by  the  state  for  the  keeping 
and  care  and  medical  treatment  of  the  insane, 
except  upon  the  humane  ground  that  he  has 
not  estate  sufficient  for  the  purpose.  In  addi- 
tion to  the  support  of  others  who  are  depend- 
ent upon  him.  In  fact,  the  terms  of  the  stat- 
ute divest  the  husband  of  any  other  defense 
to  the  action,  except  a  want  of  property,  or 
the  bar  of  the  statute  of  limitations.  While 
by  the  common  law  a  husband  could  not  be 
made  liable  for  necessaries  furnished  to  his 
wife,  unless  he  had  abandoned  her  or  failed 
to  support  her,  and  If  his  wife  was  Insane 
and  be  cared  for  and  supported  her  at  his 
home  or  elsewhere,  he  could  not  be  made  lia- 


ble for  the  payment  for  things,  otherwise  nec- 
essaries, furnished  to  her  by  other  persons; 
but  under  the  statute  laws  now  in  force,  the 
state  exercises  a  care  for  and  authority  over 
the  persons  and  estates  of  Insane  iiersona. 
An  application  for  an  inquest  Into  the  condi- 
tion of  the  mind  of  a  person  alleged  to  be  In- 
sane must  be  made  by  the  representative  of 
the  state,  In  the  person  of  the  common- 
wealth's attorney  or  the  county  attorney  (sec- 
tion 2162,  Ky.  Statutes),  and  the  court  ad- 
judges as  to  whether  or  not  it  Is  proper  to 
confine  a  lunatic  In  one  of  the  hospitals  main- 
tained by  the  state  for  Insane  persons.  If 
the  court  adjudges,  in  accordance  with  the 
law,  that  it  is  for  the  benefit  of  the  Insane 
person  and  society  that  such  person  be  con- 
fined in  and  treated  at  one  of  the  hospitals, 
the  objection,  which  any  one  may  make  to 
the  order  of  the  court,  does  not  avail  any- 
thing. Society  has  an  Interest  In  the  wel- 
fare of  the  Insane  person,  which  outweighs 
the  mere  desire  of  a  husband  or  parent  as  to 
where  the  wife  or  child,  who  is  Insane  and 
penniless,  shall  be  kept  or  treated,  and  the 
statute  laws  have  so  provided.  The  evidence, 
in  ttie  instant  case,  shows  that  the  husband 
and  father  of  the  unfortunate  woman  took 
her  from  the  place  provided  in  the  state  of 
Tennessee  for  Insane  persons  and  brought 
her  into  the  state  of  Kentucky;  that  she  re- 
mained for  nearly  two  years  at  her  father's 
home  with  the  full  knowledge  of  the  appel- 
lee; that  he  upon  a  mere  pique  abandoned 
her.  The  father  was  unable  longer  to  main- 
tain her.  The  officials  of  the  county  com- 
mitted her  to  the  asylum  as  a  pauper  luna- 
tic. The  claim  now  that  the  commitment  was 
without  his  consent  does  not  present  any  de- 
fense to  an  action  against  him  for  the  board, 
which  he  Is  obliged  to  pay  both  by  statute 
and  the  common  law.  Hence,  upon  the  plead- 
ings and  evidence,  the  court  should  have 
instructed  the  jury  to  find  for  appellant  all 
of'  the  demand  sued  for,  except  such  portion 
as  was  barred  by  the  statute  of  limitations. 
[S,  I]  Section  2515,  Kentucky  Statutes,  pro- 
vides that  the  enforcement  of  a  liability 
created  by  statute  shall  be  barred  after  five 
years  from  the  time  the  cause  of  action  ac- 
crued. This  court,  in  Schroer  t.  Central 
Asylum,  113  Ky.  288.  68  &  W.  150,  24  Ky. 
Law  Rep.  150,  supra,  held  that  a  demand  pro- 
vided for  in  section  257,  supra,  was  a  liability 
created  by  statute,  and  that  the  five-year 
statute  of  limitatiuns,  as  provided  for  in  sec- 
tion 2515,  supra,  applied  to  it  In  section  257, 
supra,  it  ia  enacted  that  the  causes  of  ac- 
tion provided  for  In  that  section  shall  arise 
when  estate  Is  acquired,  which  may  be  sub- 
jected to  the  demands.  Hence  a  husband,  un- 
der the  provisions  of  that  statute,  becomes 
liable  for  the  board  of  his  insane  wife  at 
one  of  the  hospitals  provided  by  the  state 
for  the  Insane  yrhea  he  has  acquired  a  suffi- 
ciency of  estate  to  pay  the  board  of  his  wife, 
in  addition  to  the  support  of  others  who 
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may  be  dependent  upon  him.  An  action  to 
recover  It  must  be  instituted  within  dve 
years  after  such  estate  Is  acquired.  The 
uncoatradlcted  evidence,  in  the  Instant  case, 
proves  that  the  appellee  bad  a  sufficiency  of 
property  to  pay  the  board  of  his  wife,  in  ad- 
dition to  any  dependent  upon  him,  from  the 
time  of  the  commitment  of  his  wife  to  the 
asylum  and  all  the  time  while  she  was  main- 
tained there,  and  that  the  evidence  of  a  suf- 
ficiency of  his  property  to  make  liim  liable 
for  the  board  was  of  record.  Henoe  all  the 
demand  sued  for  which  was  created  more 
than  five  years  before  the  filing  of  the  action 
was  barred  by  the  statute  of  limitations,  and 
the  court  prc^erly  rejected  the  second  and 
third  instructions  requested  by  appellant, 
and  should  have  peremptorily  instructed  the 
Jury  to  find  for  appellee  as  to  all  of  the  de- 
mand w.hich  was  created  five  years  before  the 
institation  of  the  suit  If,  upon  another 
trial,  however,  the  evidence  is  contradictory 
as  to  when  the  cause  of  action  accrued,  and 
when  the  statute  of  limitations  began  to  run, 
the  issue  should  be  submitted  to  the  Jury  un- 
der proper  instructions. 

[7,  tl  The  apipellee,  however,  Insists  that 
the  record  of  the  conviction  of  Mary  E.  Foley 
and  the  order  for  her  commitment  to  the  Cen- 
tral Asylum  for  the  Insane  is  only  an  un- 
signed Judgment  upon  the  records  of  the 
Whitley  county  court.  Such  a  record  Is  not 
a  Judgment  at  all,  and  conferred  no  authority 
upon  the  asylum  to  receive  or  hold  the  pa- 
tient. Raymond  v.  Smith,  1  Mete.  65,  71  Am. 
I>ec.  458;  Commonwealth  v.  Chambers,  1  J. 
J.  Marsh.  108;  Johnson  t.  Commonwealth, 
80  Ky.  377;  EHvell  T.  Jackson,  129  Ky.  214, 
110  S.  W.  860,  33  Ky.  Law  Rep.  673 ;  Farris 
V.  Matthews,  149  Ky.  455, 149  S.  W.  896.  The 
appellee,  however,  by  his  answer  admitted 
the  validity  of  the  Judgment.  The  county 
Judge  now  In  office  may  yet,  however,  sign 
the  Judgment  and  make  it  valid.  1060  Ken- 
tucky Statutes ;  May  v.  Duncan,  157  Ky.  586, 
163  S.  W.  1089;  Anderson's  Committee  v. 
Anderson's  Adm'r,  161  Ky.  18,  170  S.  W. 
213,  L.  B.  A.  19150,  58L 

Withodt  a  valid  Judgment  adjudging  Mary 
B.  Foley  to  be  a  pauper  lunatic  and  order- 
ing her  to  be  committed  to  the  asylum,  the 
appellant  can  only  rely  for  recovery  for  her 
board  against  appellee  as  for  necessaries 
furnished  to  her  upon  a  quantum  meruit,  and 
tn  such  state  of  case  the  appellee  could  rely 
for  a  defense  to  the  action  upon  such  as  he 
woald  have  by  "the  common  law.  Michaels 
T.  Asylum,  etc.,  118  Ky.  448,  81  S.  W.  247, 
26  Ky.  Law  Rep.  304;  Porter,  etc.,  v.  East- 
ern, etc.,  121  Ky.  816,  90  S.  W.  263,  28  Ky. 
Law  Rep.  796. 

The  parties  should  be  permitted,  if  they 
desire,  to  amend  their  pleadings. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


BOARD  OF  COUNCIL  OF  CITT  OF  WIN- 
CHESTER V.  BOARD  OF  EDUCATION 
OF  CITY  OF  WINCHESTER. 
(Court  of  Appeals  of  Kentucky.    Oct.  25,  1916.) 

1.  SCHoous  AND  School  Distbicts  «=>103(4) 

— ^TaXES— K8TUCA.TE8. 

Under  Ky.  St.  }  3595,  providhif  that  tb« 

board  of  education  in  cities  of  the  fourth  class 
shah  submit  estimates  of  expenses  for  school 
purposes,  together  with  the  estimated  amount  to 
be  received  from  the  state,  interest  on  bonds, 
etc.,  and  making  it  the  duty  of  the  board  of  coun> 
cil  to  levy  taxes  to  produce  the  amount  required, 
it  was  the  duty  of  the  board  of  education  to  re- 
Dort  to  the  board  of  council  not  only  the  estimat- 
ed expenses,  but  an  available  amount  of  cash  in 
its  treasury,  and  the  council  could  take  this 
amount,  into  consideration  in  making  the  levy, 
although  it  was  not  reported  by  the  board  of 
education  because  of  a  custom  of  carrying  over 
such  balances  in  order  to  pay  teachers  during  the 
period  before  th*  collection  of  taxes  could  be  en- 
forced. 

lEd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  242;  Dec.  Dig.  «=3 
«=9l03(4).] 

2.  Schools  akd  School  Distbicts  «=>103(4) 
—  Taxes  —  Ebtiuates  —  De  Miniutts  Now 
OuHAT  Lex. 

An  amount  requested  by  a  board  of  education 
being  only  an  approximate  estimate,  a  deficit  of 
$0.83  would  not  authorize  an  increase  in  the 
levy  made  under  the  statute  by  a  board  of  coun- 
cil or  the  granting  by  the  court  of  a  mandamus 
to  compel  such  action,  but  the  maxim  de  mini- 
muB  non  curat  lex  would  more  properly  apply. 
[Ed.  Note.— -For  other  cases,  see  Schools  and 
School  Districts,  Gent.  Dig.  i  242;  Dec.  Dig. 
103(4).] 

Appeal  from  Circuit  Conit,  Clark  County. 

Proceedings  by  the  Board  of  Education  of 
the  City  of  Winchester  against  the  Board  of 
Council  of  the  City  of  Winchester,  for  a 
writ  of  mandamus  to  compel  defendant  to 
amend  its  levy  made  for  school  expenses. 
Judgment  granting  the  writ,  and  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections to  refuse  the  writ  of  mandamus 
prayed,  and  dismiss  the  petition. 

J.  M.  Stevenson,  of  Winchester,  for  appel- 
lant S.  T.  Davis  and  J.  M.  Benton,  both  of 
Winchester,  for  appellee. 

SETTLE,  J.  The  board  of  council  of  the 
city  of  Winchester  prosecutes  this  appeal 
from  a  Judgment  of  the  Clark  circuit  court 
compelling  it  by  a  writ  of  mandamus,  award- 
ed at  the  suit  of  the  board  of  education  of 
the  city  of  Winchester,  to  amend  the  tax 
levy  made  in  July,  1016,  for  school  purposes, 
by  increasing  it  from  40  cents,  as  then  fixed, 
to  48%  cents  on  each  $100  of  taxable  proper- 
ty In  the  city  of  Winchester. 

As  the  total  assessment  value  of  all  prop- 
erty in  the  city  subject  to  taxation  for  the 
year  1916  Is  $5,703,480,  the  levy  of  48%  cents 
ordered  by  the  Judgment  of  the  circuit  court 
for  school  purposes  would  produce  for  the 
year  1916  a  fund  of  $28,967.40,  whereas  the 
levy  of  40  cents  that  was  actually  made  In 
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July  would  make  only  $23,173.92.  Winches- 
ter Is  a  city  of  the  fonrtb  class,  and  section 
3585,  Kentucky  Statutes,  Imposes  upon  the 
board  of  education  of  a  city  of  the  fourth 
class  the  duty  of  annually  reporting  to  the 
board  of  council  of  the  city  within  30  days 
prior  to  the  time  prescribed  for  the  levy,  not 
only  an  estimate  of  the  expenses  of  main- 
taining the  public  schools  of  the  city  for  the 
current  fiscal  yedr,  but  also  to  report  all  of 
its  resources.  The  difference  between  the  es- 
timated total  of  expenses  and  the  total  of 
the  resources  is  the  amount  for  which  the 
board  of  council  is  required  to  make  a  levy. 
It  appears  from  the  record  before  us  that  the 
board  of  education,  on  the  7th  day  of  July, 
1916,  made  to  the  board  of  council  of  the 
city  of  Winchester  the  following  report: 

"To  thi'  Board  of  OouncU  of  the  City  of  Win- 
chester, Ky. — Gentlemen:  We  the  duly  elected 
officers  of  the  board  of  education  of  the  city  of 
Winchester,  and  as  such  acting  for  said  board, 
aa  directed  by  the  lav  of  the  state  of  Kentucky, 
make  Che  following  approzimati<)n  of  the  amount 
of  inoney  necessary  to  defray  the  expenses  of 
maintaining  the  schools  of  the  city  for  the  com- 
ing year: 

Superintendent's,  teachers'  and  other 

salaries    130.000.00 

Bepalrs  to  buildings 1,500.00 

Furniture  and  apparatus 1,000.00 

Fuel  and  Ughts  1,000.00 

Stationery  and  printing 350.00 

Insurance   500.00 

Books,  library,  etc 250.00 

General  expenses 2,000.00 

New  buUding 2,000.00 


Making  a  total  of |3S,C00.00 

Of  this  sum  we  will  receive  ^om  the 
state,  etc.,  about 10,000.00 


Leaving  the  city's  part $28,600.00 

"We  ren>ectfully  request  that  the  board  of 
council  make  the  necessary  levy,  and  collect  the 
tax  to  cover  these  necessary  expenses,  if  neces- 
sary up  to  the  legal.limit. 

"Respectfully  submitted,  O.  H.  Rees,  President 
of  the  Board  of  Education.  W.  O.  Parrisb.  Sec- 
retary of  the  Board  of  Education." 

It  will  be  observed  that  the  above  report 
fails  to  Ktate  whether  the  board  of  education 
bad  any  endowments,  bonds,  money«  or  other 
resources  available  for  use  in  defraying  the 
expenses  of  the  common  schools  of  the  city 
of  Winchester  for  the  current  fiscal  year.  It 
is,  however,  alleged  in  the  petition  that  the 
board  of  education  has  no  bonds  upon  which 
it  will  receive  any  Interest,  no  endowments  oi 
other  investments  from  which  it  will  derive 
any  profit  or  income,  and  that  such'  a  tax  levy 
by  the  board  of  council  of  the  city  upon  the 
taxable  property  therein  should  be  made  as 
would  produce  the  sum  of  $28,600,  which, 
with  the  $10,000  paid  by  the  state,  would 
meet  all  expenses  necessary  for  the  mainte- 
nance of  the  public  schools  for  the  current 
fiscal  year. 

Following  the  making  of  the  report  the 
board  of  council  made  the  tax  levy,  but  dis- 
regarded the  request  of  the  board  of  educa- 
tion that  it  be  fixed  at  such  a  rate  as  would 
produce  $28,600,  which  would  have  required 


about  4S\i  cents  on  each  $100  worth  of  prop- 
erty, and  made,  as  previously  stated,  a  levy 
of  40  centS)  which  will  produce  for  school 
purposes  for  the  year  a  fund  of  $23,178.92. 
This  levy  is  attempted  to  be  justified  In  the 
answer  of  the  board  of  council  upon  the 
ground  that  the 'board  of  education  had  in 
the  hands  of  Its  treasurer  at  the  time  of 
making  the  report,  after  payment  of  all  ex- 
penses for  the  maintenance  of  the  schools  for 
the  previous  year,  a  surplus  of  $6,000,  wbich 
is  available  for  the  maintenance  of  the 
schools  for  the  present  fiscal  year,  and,  to- 
gether with  the  $23,173.92  to  be  produced  by 
the  levy  of  40  cents  actually  made  by  the 
board  of  council,  would  make  an  amount 
somewhat  in  excess  of  the  $28,600,  exclasive 
of  the  $10,000  to  be  paid  by  the  state,  re- 
quired for  the  maintenance  of  the  schools  for 
the  year. 

The  reply  to  the  answer  denies  that  the 
board  of  education  had  on  hand  a  surplus  of 
$6,000,  but  admits  that  it  had  In  its  treasury* 
available  for  the  present  fiscal  year,  the  sum 
of  $5,416.25,  and  alleges  that  as  the  revenue 
that  win  be  derived  from  city  taxes  for  the 
present  year  will  not  be  available  until  about 
November  Ist  and  the  pnblic  schools  begin 
early  in  the  month  of  September,  the  $5,416.25 
already  in  the  treasury  of  the  school  board 
will  be  required  for  paying  teachers'  sala- 
ries and  other  expenses  of  maintaining  the 
schools  during  the  months  of  September  and 
October. 

[1]  The  single  question  to  be  determined  on 
the  appeal  is:  Should  the  $5,416.25  surplus 
left  In  the  hands  of  the  board  of  education  of 
Winchester,  after  defraying  all  of  the  ex- 
penses of  maintaining  the  common  schools 
for  the  previous  year,  be  included  as  a  part 
of  the  amount  of  $38,600  its  reported  esti- 
mate shows  will  be  required  to  pay  all  ex- 
penses of  maintaining  the  schools  for  the 
current  or  present  fiscal  year?  If  it  be  de- 
cided that  this  question  should  be  given  an 
affirmative  answer  It  would  necessarily  fol- 
low that  the  appellant  board  of  council  com- 
mitted no  error  in  limiting  the  tax  levy  to 
the  40  cents  fixed  by  it,  aa  the  amount  there- 
by realized  for  school  purposes  would,  with 
the  $5,416.25  in  the  hands  of  the  board  of 
education  and  the  $10,000  to  be  paid  by  the 
state,  make  the  total  amount  of  $38,600  re- 
quired for  meeting  all  expenses  of  maintain- 
ing the  schools  of  the  city  for  the  current 
fiscal  year.  In  other  words,  the  situation  pre- 
sented by  the  record  is  simply  this:  It  will 
require  $38,600,  the  amount  shown  by  the 
estimate  reported  by  the  board  of  education, 
to  defray  the  expenses  of  maintaining  the 
schools  of  the  city  for  this  year.-  If,  as  ad- 
mitted by  the  board  of  education,  $10,000  of 
this  amount  will  be  received  from  the  school 
fund  of  the  state,  and  it  has  on  hand,  as  also 
admitted,  the  further  sum  of  $5,416.25,  these 
two  sums,  with  the  $23,183.75  that  will  be 
realized  from  the  levy  of  40  cents  aa  eadi 
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$100  worth  of  property  in  the  city,  would  BUb- 
BtantiaUy  reach  the  amonnt  required. 

The  board  of  education  seems  to  take  the 
position  that  It  was  not  compelled  to  report 
any  cash  which  It  may  have  had  In  its  treas- 
ury, and  that  the  board  of  council  in  making 
the  required  levy  bad  no  legal  right  to  take 
Into  consideration  the  amount  of  cash  on 
hand  and  available  for  the  present  school 
year.  We  do  not  concur  in  either  of  these 
conclusions.  The  duty  required  of  each  of 
these  boards  is  defined  by  section  35id5,  Ken- 
tucky Statutes,  which  provides: 

"Said  board  (board  of  education)  shall,  within 
thirty  days  prior  to  the  time  prescribed  for  the 
levy  to  be  made  in  the  charter  of  cities  of  the 
fourth  daaa,  approximately  ascertain  the  amount 
of  money  necessary  to  be  used  to  defray  the  ex- 
penses of  maintaining  the  schools,  improving 
or  constructing  buildings,  et  cetera,  thereof,  and 
any  liquidation  of  the  liabilities  during  the  cur- 
rent fiscal  year,  and  report  the  same,  toget<<ei 
with  the  estimated  amount  to  be  received  from 
the  common  school  fund  of  the  state,  interest  un 
bonds,  endowments,  et  cetera,  to  the  city  auditor 
or  clerk,  who  shall  thereupon  report  the  same 
to  th«  city  council,  and  the  said  ci^  council  shall 
make  the  necessary  levy,  and  collect  the  tax  to 
provide  suitable  school  buildings,  and  to  defray 
the  general  expenses  necessary  for  school  pur- 
poses: Provided,  that  the  levy  tor  any  one  year 
■haU  not  exceed  that  fixed  by  law  on  each  $100 
of  value  of  taxable  property  in  the  city,  as  re- 
turned by  the  board  of  equalization.  Said  tax 
shall  be  paia  to  the  board  or  authorized  agent  of 
same,  as  fast  as  coUeeted." 

Manifestly  the  meaning  of  the  statute  Is 
that  the  board  of  education  shall  report  to 
the  board  of  council,  not  only  the  estimate 
expenses  and  the  amount  to  be  received  from 
the  state,  but  also  repoi-t  all  funds,  whether 
it  be  endowment.  Interest  on  bonds,  money, 
or  other  thing  available,  on  hand  or  deriv- 
able from  sources  other  than  the  levy,  that 
may  be  applied  to  the  maintenance  of  the 
common  schools  for  the  year  In  which  the 
report  Is  made.  It  did  got  comply  with  this 
duty  In  the  report  made  by  it  July  1,  1916, 
for  the  report  omits  any  mention  of  the  $6,- 
416.25  which  the  reply  admits  it  then  had 
on  band.  No  objection  Is  here  made  by  the 
appellant  board  of  council  to  any  of  the  Items 
of  expense  Included  In  the  estimate  shown 
by  the  report  of  the  board  of  education,  or 
to  any  of  the  objects  to  which  the  expendi- 
tures are  to  be  devoted,  but  Its  only  conten- 
tion ia  that  the  board  of  education  Is  bound 
by  Its  estimate,  and  that  it  has  no  right  to 
demand  that  the  board  of  council  shall  make 
a  levy  which,  together  with  other  funds 
available  to  the  board  of  education,  will 
amount  to  more  than  $38,600. 

The  taxpayers,  of  the  dty  have  certain 
rights  which  neither  the  board  of  educatlcm 
nor  the  board  of  council  can  Ignore,  and  tt 
would  be  unjust  to  compel  them  to  pay  In 
taxes  the  sum  of  $5,4ia25  when  the  board 
of  education  already  has  it  in  hand,  and 
which  sum,  together  with  the  $10,000  to  be 
received  from  the  state,  and  the  $23,183.75 
which  would  be  realized  under  the  levy  of 
40  cents  made,  will,  according  to  its  own  es- 


timate, snfilce  for  the  maintenance  of  the 
common  schools  for  the  present  year. 

In  thus  holding  it  is  not  our  purpose  to 
abandon  the  rule  declared  in  Board  of  Edu- 
cation, etp.,  V.  Townsend,  Mayor,  et  al.,  140 
Ky.  248,  130  S.  W.  1105,  Fiscal  Court  of 
Logan  County  et  al.  ▼.  Board  of  Kducatlon 
of  Logan  County,  138  Ky.  88,  127  8.  W.  527, 
and  perhaps  other  cases,  that  the  Legislature, 
by  placing  the  public  schools  of  cities  In 
the  bands  of  boards  of  education  did  not 
mean  that  either  the  city,  the  board  of  coun- 
cil, or  the  courts  should  control  them,  but  It 
meant  to  make  the  boards  of  education  en- 
tirely Independent,  and  also  make  It  the 
duty  of  the  council  to  levy  a  tax  sufiicient 
to  meet  the  board's  demands,  not  to  exceed 
the  limits  prescribed  by  law.  But  while  this 
Is  true,  the  board  of  education  cannot  com- 
plain that  the  board  of  council.  In  fixing  the 
tax  levy  for  school  purposes,  does  not  exceed 
Its  own  estimate  of  the  amount  required. 

The  conclusion  here  expressed  Is  sustained 
by  the  opinion  in  the  case  of  the  Board  of 
Education  of  Newport  ▼.  City  of  Newport, 
171  Ky.  234, 188  S.  W.  360.  In  that  case,  fol- 
lowing a  report  from  the  board  of  education 
which  estimated  the  necessary  expense  of 
maintaining  the  public  schools  for  the  year 
1916  at  $122',750,  and  stated  that  its  revenue 
from  other  sources  than,  city  taxes  was  $64,- 
979.S5,  leaving  a  balance  of  $67,770.14  to  be 
raised  by  the  dty  of  Newport,  the  board  of 
commissioners  of  the  dty  of  Nevirport  levied 
for  the  year  1916  a  school  tax  of  37  cents  on 
each  $100  of  taxable  property,  wMch  levy,  if 
collected,  would  produce  the  sum  of  $62,039.- 
37,  or  $5,7.30.57  less  than  the  sum  requested 
by  the  board.  Suit  was  brought  for  a  man- 
damus to  require  the  board  of  commissioners 
to  levy  an  additional  tax  sufildent  to  pro- 
duce the  defldt.  After  suit  whs  filed  the 
commissioners  amended  their  apportionment 
ordinance,  and  in  addition  to  the  levy  pre- 
viously made,  apportioned  to  the  school  fund 
"the  amount  to  be  collected  from  delinquent 
taxes,  which  would  be  approximately  $5,868.- 
94."  The  board  of  commissioners  made 
defense  to  the  action  on  the  ground  that  the 
board  of  education,  'In  estimating  Its  re- 
sources, had  failed  to  take  into  consideration 
the  amount  of  $5,868.94  to  be  received  from 
delinquent  taxes,  and  that  this*  sum,  added 
to  the  amount  of  $62,039.57,  would  aggregate 
$67,908.51,  or  a  sum  In  excess  of  that  request- 
ed by  the  board  of  education."  In  its  reply 
the  board  of  education  admitted  that  it  would 
receive  $5,868.94  from  the  delinquent  taxes, 
but  averred  that  it  had  Included  in  its  esti- 
mates for  the  year  in  question  $4,743.67  as 
delinquent  taxes.  It  also  averred  that  the 
levy  of  37  cents  made  by  the  board  of  com- 
missioners would  not  produce  more  than  $55,- 
835.62,  and  together  with  the  estimated  de- 
linquent taxes  for  the  year  in  question  would 
not  raise  more  than  $61,704.66 ;  and,  further, 
that  It  did  not  Include  in  its  estimated  rev- 
enues -the  delinquent  taxes  to  bo  collected  on 
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levies  prior  to  the  year  1914,  as  only  a  small 
amount  would  be  realized  from  that  source. 
The  mandamus  was  refused.  In  the  opinion 
it  is  said: 

"WhiJe  it  is  the  duty  of  the  board  of  commis- 
aionora  to  levy  a  tai  sufficient  to  produce  the 
amount  requested  by  the  board  of  education  for 
the  maintenance  of  the  public  schools,  yet  the 
board  of  commissioners  has  the  right  to  insist 
that  the  board  of  education,  in  estimating  the 
amount  required  to  be  raised  by  the  city,  shall 
take  into  consideration  its  estimated  revenues 
from  other  sources.  Here  the  board  of  education 
admits  that  it  will  receive  from  delinquent  taxes 
the  sum  of  $5,868.94.  It  is  true  that  the  court 
below  proceeded  on  the  theory  that  this  sum  was 
to  be  derived  from  taxes  other  than  school  taxes, 
but  the  record  does  not  bear  out  this  assumption. 
Of  course,  the  board  of  commissioners  cannot 
discharge  its  obligations  to  the  board  of  educa- 
tion by  merely  turning  over  to  the  board  taxes 
which  have  already  been  levied  for  school  pur- 
poses. As  before  stated,  however,  it  may  insist 
that  these  delinquent  taxes  shall  be  estimated 
among  the  resources  of  the  board  of  education. 
The  board  of  education  claims  that  it  did  take 
into  consideration  the  fact  that  it  would  receive 
from  delinquent  taxes  the  sum  of  $4,743.67.  We 
fail,  however,  to  find  in  the  record  any  satisfac- 
tory evidence  of  this  fact.  Of  course,  a  manda- 
mus will  not  be  granted  unless  a  clear  legal  right 
thereto  has  been  shown,  and  in  the  absence  of  a 
statement  or  clear  evidence  of  the  precise  items 
that  were  embraced  in  the  board's  estimate  of  its 
resources  other  than  the  amount  to  be  received 
from  the  levy  to  be  made  by  the  board  of  com- 
missioners, we  shall  not  assume  that  delinquent 
taxes  were  embraced  in  its  estimated  resources." 

The  Instant  case  furnishes  a  stronger  rea- 
son for  refusing  the  writ  of  mandamus  than 
was  shown  In  the  case  supra,  for  in  the  lat- 
ter case  the  delinquent  taxes  which  It  was 
held  should  constitute  a  part  of  the  rei^urcea 
In  estimating  the  amount  required  by  a  tax 
levy  for  the  maintenance  of  the  schools  had 
not,  at  the  time  the  report  was  made,  been 
actually  received  by  the  board  of  education ; 
whereas  here  the  $5,416.25  which  the  board 
of  council  insists  shall  be  estimated  as  a 
part  of  the  resources  of  the  board  of  educa- 
tion was,  at  the  time  its  report  was  made, 
actually  in  the  hands  of  its  treasurer. 

The  reason  given  by.  way  of  argument  In 
the  reply  for  appellees'  failure  to  report  the 
cash  balance  of  $5,416.25  In  Its  treasury  as 
a  part  of  the  resources  available  for  the 
maintenance  of  the  public  schools.  Is  that  it 
should  not  be  so  Included  because  it  has 
been  its  custom  to  carry  over  such  balances, 
from  year  £o  year  in  order  to  pay  the  teach- 
ers and  provide  fuel  for  the  school  buildings 
for  the  two  months  of  September  and  Octo- 
ber Intervening  between  the  beginning  of  the 
term  and  the  date,  November  1st,  when  the 
collection  of  city  taxes  can  be  enforced.  This 
contention  may  be  sufficiently  answered  by 
saying  that  no  authority  seems  to  be  contain- 
ed in  the  statute  for  such  a  custom :  and  if. 
in  the  absence  of  the  custom,  the  teachers 
would  in  fact  be  delayed  in  the  payment  of 
their  salaries  for  the  brief  time  Indicated^ 
It  Is  a  misfortune  to  prevent  which  the  law 
makes   no   provision.     If   the   argument   is 


sound,  for  the  same  reason  here  urged  the 
state  of  Kentucky  should  carry  over  a  large 
balance  from  one  fiscal  year  into  the  next,  to  ■ 
be  used  In  paying  the  salaries  of  its  teachers 
in  July,  Instead  of  compelling  them  to  wait 
until  October  or  November,  when  sufficient 
taxes  are  collected  to  provide  their  payment 
It  Is,  however,  a  well-known  fact  that  a 
great  number  of  teachers  of  the  rural  common 
schools  throughout  the  state  begin  their 
work  in  July,  yet  are  not  paid  their  salaries 
until  three  or  four  months  later. 

L2]  By  the  statement  previously  made  In 
the  opinion,  that  the  amount  realized  from 
the  levy  made  by  the  councU  of  40  cents  on 
each  $100  of  taxable  property  of  the  dty, 
together  with  the  $5,416.25  in  the  treasury 
of  the  board  of  education  and  the  $10,000 
paid  by  the  state,  will  "substantially  reach" 
the  amount  required  by  the  board  of  educa- 
tion, viz.  $38,600,  it  was  meant  that  it  wUl 
come  within  $9.88  of  doing  so;  and  as  the 
amount  requested  by  the  report  of  the  board 
of  education  is  only  an  approximate  estimate, 
it  may  not  be  consumed  by  the  total  expendi- 
tures when  actually  made.  At  any  rate,  the 
smaU  deficit  of  $9.83,  should  there  be  such 
deficit,  would  not  authorize  an  increase  In 
the  levy  already  made  by  the  board  of  coun- 
cil, or  the  granting  by  the  court  of  a  manda- 
mus to  compel  such  action  on  its  part,  on 
the  contrary,  the  maxim  De  minimus  non 
curat  lex  would  more  properly  apply. 

For  the  reasons  Indicated,  the  Judgment 
is  reversed  and  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  refuse  the  writ 
of  mandamus  prayed,  and  dismiss  the  peti- 
tion. 


cm  OF  PRINCETON  v.  POOU 

(Court  of  Appeals  of  Kentucky.    Oct  24, 
1916.) 

1.  Municipal  Corpobations  «s>270  —  Pow- 
EBB— Seweraok  Stbteu. 

A  city  of  the  fourth  class,  empowered  by 
charter  to  make  all  regulations  necessary  to 
secure  the  general  health  of  its  inhabitants  and 
construct  sewers,  had  power  to  construct  and 
maintain  a  sewerage  system  as  a  public  neces- 
sity, if  such  duty  was  not  imposed  by  Ky.  St 
i  3490,  defining  the  general  powers  of  the  coun- 
cil in  cities  of  that  class. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  725;  Dec.  Die.  «=> 
270.J 

2.  MT7NICIPAI.  OOBPOBATIONS  $=>846  —  Nxn- 
8ANCBS— ABATEHBNT— POWEJt  OF  ChaNCBBT 
COOBT. 

Where  sewage  from  the  sewers  of  the  de- 
fendant city  flowing  into  the  underground  chan- 
nel of  a  stream  was  deposited  along  the  banks 
and  in  the  bed  of  the  stream  near  the  pltun- 
tifs  property  so  that  the  atmosphere  was  con- 
taminated and  the  occupancy  of  the  property 
was  made  disagreeable  and  dangerous  to  health, 
and  mosquitoes  and  other  disease-bearing  in- 
sects were  bred  so  as  to  injure  the  rental  value 
jf  the  property,  and  such  injury  resulted  from 
the  manner  in  which  the  sewerage  system  waa 
maintained,  rather  than  from  the  permanency 
of  the  system,  there  was  a  public  nuisance  in 
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the  vidntty  of  plaintiff's  property  from  which 
he  sustained  special  personal  injury,  and  the 
chancellor  had  power  to  abate  it;  but  the  In- 
junction should  not  have  precluded  all  use  of 
the  system,  the  city's  only  available  means  in 
the  disposal  of  sewage,  since  that  was  neither 
reasonable  nor  necessary,  and  the  city  should 
be  left  to  abate  any  permanent  nuisance,  if 
possible,  by  improving  the  drainage,  extending 
the  sewer,  or  by  some  kind  of  disposal  plant. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §}  1772-1795;  Dec. 
Dig.  iS=9846.] 

8.    MUNICIPAI.  COBPOBATIORB  «l=»84ft— ACTION 

TO  Abate— Nni8ANCi>— Answer. 
In  such  action  the  city's  amended  answer 
alleging  that  it  had  abated  the  nuisance  by 
drainage  since  the  action  was  filed,  while  not 
a  defense  to  the  daim  for  damages,  presented 
a  defense  to  the  action  for  injunction,  and 
should  have  been  allowed  to  be  filed. 

[Ed.   Note.— For   other  cases,   see  Municipal 
Corporations,   Cent  Dig.  S|  1772-1795;    Dec. 
Dig.  «=>S46.) 
4.  LiifiTATiON  OF  Actions  «=s>55(6)— Action 

FOB  Nuisance. 
Where  a  city's  sewerage  connection  with  a 
stream,  was  a  continuing  nuisance,  though  the 
damage  from  such  method  of  use  was  tempora- 
ry and  avoidable,  the  statute  of  limitations  did 
not  run,  except  for  damages  sustained  five 
years  t>efore  the  institution  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  i  304;    Dec.  Dig.  «=» 
65(6).] 
6.  Tbial  «=»370(3)— Damages— QoEsnoN  fob 

JUBT. 

In  such  action,  the  determination  of  the 
damages  sustained  within  the  limitation  period 
was  properly  referred  to  the  jury  and  transfer- 
red from  chancery  to  the  law  docket. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  881;    Dec.  Dig.  <S=>870(3).] 

6.  MUNICIPAX  OOBPOBATIONS  <8=>845 (7)— DAM- 
AGES FROM  SEWBB— TeMPOKABT  OB  PKEMA- 
NENT    INJUBY. 

In  such  action  the  limitation  of  damages  to 
the  temporary  rather  than  to  the  permanent 
injury  to  the  plaintiff's  property  was  proper. 

[EJd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  I  1802;  Dec.  Dig.  «=> 
845(7).] 

7.  Damages  «=s>138  —  Excessive  Damages— 
Pollution  of  Stbeam. 

In  an  action  against  a  city  to  recover  dam- 
ages for  the  pollution  of  the  waters  of  a  stream 
by  reason  of  the  discbarge  of  city  sewage  ren- 
dering the  water  unfit  for  use,  and  contaminat- 
ing the  air  so  as  to  injure  the  use  and  rental 
Talue  of  the  property  of  the  plaintiff,  consisting 
of  three  storerooms  fronting  a  main  street 
used  for  business  purposes,  with  rooms  abovu 
used  by  plaintiff  as  a  residence,  another  frame 
warehouse,  the  rental  value  of  all  of  which  was 
injured  during  five  years,  and  at  times  rendered 
almost  unfit  for  use,  a  verdict  of  $2,500  was 
not  so  excessive  as  to  indicate  such  passion  or 
prejudice  as  would  justify  its  reversal. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  »  397,  398;  Dec.  Dig.  <8=»138.] 

Ai>peal  from  Circuit  Court,  Caldwell 
County. 

Action  by  S.  P.  Pool  against  the  City  of 
Princeton  for  damages  for  the  pollution  of 
tlie  waters  of  a  stream  and  for  an  injunction 
to  abate  an  alleged  nuisance.  Judgment 
granting  an  injunction,  and  judgment  on  the 
verdict  of  a  jury  for  damages,  and  the  de- 


fendant appeals.  Judgment  for  damages  af- 
firmed, and  judgment  granting  the  injunc- 
tion reversed. 

S.  D.  Hodge,  S.  Hodge,  and  R.  W.  Lisanby, 
all  of  Princeton,  for  appellant  Miller  ec 
Morse,  of  Princeton,  and  T.  L.  Edelen,  of 
Frankfort,  for  appellee. 

CLARKE,  J.  The  ground  upon  which  the 
city  of  Princcxon,  In  Caldwell  county,  is  built 
is  supported  by  cavernous  Umestone.  A 
large  creek  runs  through  and  under  the  dty. 
This  creek,  in  a  natural  depression  or  sink 
bole  knovni  as  Cave  Spring,  in  the  north- 
western part  of  the  dty,  enters  the  ground 
and  in  a  subterranean  channel  passes  under 
a  portion  of  the  city  for  a  distance  of  about 
2,500  feet  when  it  again  comes  to  the  sur- 
face at  a  place  known  as  the  Big  Spring,  in 
the  southeastern  part  of  the  city,  from  which 
place  it  continues  on  top  of  the  ground  in  a 
well-defined  cbaimel  through  and  out  of  the 
city.  The  underground  channel  Is  sufficiently 
large  to  carry  the  waters  of  the  creek  during 
Hood  times,  and  in  addition  the  surface  of 
about  73  acres  of  a  thickly  populated  portion 
of  tbe  city  drains  naturally  into  It  at  the 
Cave  Spring.  For  a  long  time  the  waters  of 
this  stream,  where  it  comes  to  tbe  surface  at 
Big  Spring,  furnished  the  principal  water  sup- 
ply to  the  population  of  the  city.  As  the  city 
grew  and  covered  the  territory  which  drains 
into  the  stream  at  the  Cave  Spring,  the  wa- 
ter of  tbe  stream  became  so  polluted  as  to 
render  it  unfit  for  domestic  use.  That  tbe 
waters  of  tbe  stream  had  become  unfit  for 
such  use  prior  to  1907  is  conclusively 
shown  by  the  testimony  in  this  case. 

In  1907  the  city  of  Princeton,  pursuant  to 
ordinance,  constructed  a  system  of  sewers 
which  it  connected  with  the  subterranean 
portion  of  this  stream  in  such  a  way  as  to 
discharge  tbe  sewage  from  tbe  city  into  the 
stream  to  be  carried  oS  by  it  The  place 
where  this  stream  comes  again  to  tbe  sur- 
face, known  as  tbe  Big  Spring,  is  almost  back 
of,  but  slightly  above,  the  property  of  appel- 
lee, and  the  waters  of  the  stream  pass  over 
or  along  the  edge  of  appellee's  lot  This  lot 
faces  upon  Main  street,  one  of  tbe  principal 
streets  of  the  city,  and  is  less  than  200  feet 
from  Court  square,  upon  which  Is  located  the 
county  courthouse,  anu  is  much  higher  in  the 
front  at  the  street  than  in  the  rear  at  tue 
stream. 

On  February  13,  1915,  appellee  instituted 
this  action  against  the  dty  to  recover  dam- 
ages for  the  pollution  of  tbe  waters  of  tne 
stream,  claiming  that  such  pollution  depriv- 
ed him  of  Iiis  customary  and  rightful  use  of 
such  water,  and  for  damages  to  the  use,  occu- 
pancy, and  rental  value  of  his  property,  as- 
serting that  the  discharge  of  the  sewage  of 
the  city  into  tbe  creek  back  of  hU  premises 
not  only  rendered  the  waters  of  the  stream 
untlt  for  use,  but  contaminated  the  air  to 
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{Rich  a  degree  as  to  Injore  the  nae  and  rental 
value  of  his  property.  He  also  asked  an  In- 
junction to  abate  the  nnisance  alleged  to  re- 
solt  trom  this  nse  of  the  stream  by  the  city. 

The  city  traversed  the  allegations  of  the 
petition  and  plead  affirmatively  the  necessity 
of  a  sewerage  system;  that  the  stream  fur- 
nished the  only  means  of  disposing  of  the 
dty  sewage;  that  the  sewerage  system  as 
constructed  was  a  permanent  structure ;  and 
that  appellee's  cause  of  action  was  barred 
by  the  five-year  statute  of  limitations. 

Upon  the  issues  Joined  and  the  proof  the 
chancellor  adjudged  that  the  discharge  of  the 
city  sewage  into  the  subterranean  channel 
of  the  stream  was  a  nuisance  and  should  be 
abated,  and  enjoined  the  dty  from  discharg- 
ing the  sewage  into  the  stream,  and  to  abate 
the  nuisance  by  disconnecting  the  sewers 
with  the  subterranean  channel  within  six 
months.  He  then  transferred  the  case  to  the 
common-law  docket,  and  submitted  the  ques- 
tion of  damages  incurred  by  appellee  within 
five  years  before  the  filing  of  the  petition 
to  a  jury,  which  returned  a  verdict  upon  that 
issue  for  appellee  in  the  sum  of  $2,500. 

To  reverse  the  Judgment  of  the  chancellor 
enjoining  the  abatement  of  the  nuisance  by 
disconnecting  the  sewers  with  the  subter- 
ranean channel,  and  the  Judgment  on  the  ver- 
dict of  the  jury  tor  damages,  this  appeal  is 
prosecuted. 

1.  It  is  urged,  first,  that  the  chancellor 
erred  In  declaring  the  discharge  of  the  sew- 
age Into  the  stream  a  nuisance  and  ordering 
Its  abatement;  that  in  any  event  the  chan- 
cellor erred  in  fixing  the  manner  of  abate- 
ment, even  if  a  nuisance  was  found  to  exist 

Appellee's  remedy  for  injuries  sustained 
from  the  construction  and  maintenance  of  the 
sewerage  system,  as  well  as  the  extent  of  the 
power  of  the  chancellor  to  regulate  same  by 
injunction,  depends  upon  whether  or  not,  in 
any  case,  the  Injury  complained  of  neces- 
sarily results  from  titie  construction  of  sew- 
ers,' or  from  the  manner  in  which  they  were 
maintained  and  operated. 

Before  proceeding  to  discuss  the  pr(%)osl- 
tlons  of  law  presented,  it  will  be  profitable, 
in  order  tliat  we  may  properly  confine  the 
law  propositions  involved  here,  to  first  state 
our  conclusions  of  fact  upon  the  evidence. 

[1,  2]  The  proof  is  conclusive  that  the  filth 
dumped  from  the  sewers  into  the  under- 
ground channel  of  the  stream  was  deposited 
along  the  banks  and  In  the  bed  of  the  stream 
upon  and  near  appellee's  property  in  such  a 
manner  that  the  atmosphere  about  his  prop- 
erty was  so  contaminated  as  to  limit  and 
render  its  use  and  occupancy  extremely  dis- 
agreeable and  dangerous  to  the  health  of  the 
occupants,  especially  in  dry  seasons  when  the 
water  In  the  stream  was  low  and  sluggish; 
that,  in  ad(Ution  to  the  disagreeable  and 
dangerous  odors  emanating  from  these  de- 
posits, a  condition  was  created  in  which  moa- 
qultoes  and  other  disease-bearing  Insects  and 
germs  were  produced,  all  of  which  interfer- 


ed with  and  Injured  the  use  and  rental  val- 
ue of  appellee's  property;  that  this  oondl' 
tlon  resulted  from  the  continuous  and  recur- 
rent acts  of  the  city ;  that  a  public  nuisance 
was  thereby  created  by  the  dty  in  the  imme- 
diate vicinity  of  appellee's  property  from 
which  he  sustained  a  personal  injury  over 
and  above  that  sustained  by  the  general  pub- 
lic. As  to  whether  the  condition  from  which 
the  damage  to  appellee's  property  results, 
necessarily  arises  from  the  construction  of 
the  sewers  as  permanent  structures,  or  from 
the  avoidable  manner  in  whldi  the  sewers 
are  maintained  and  operated  by  the  dty, 
there  is  some  room  for  disagreement,  as  ia 
nearly  always  the  case.  We  are  of  the  opin- 
ion, however,  that  upon  the  evidence  here  this 
condition  is  satisfactorily  shown  to  result 
from  the  manner  In  which  the  sewerage  sys- 
tem Is  maintained  and  operated  rather  than 
from  the  permanency  of  the  structure ;  that 
the  nuisance  can  be  abated  by  the  dty  with 
comparative  ease  at  a  moderate  expense  and 
with  the  result  that  the  city  will  not  be  de- 
prived of  the  reasonable  and  necessary  use  ot 
its  permanently  constructed  sewerage  sys- 
tem, and  that  appellee  may  enjoy  the  use  and 
occupancy  of  his  property  free  from  Injury 
from  that  system. 

Princeton  is  a  dty  of  the  fourth  class,  and 
by  its  charter  empowered  to  make  all  regu- 
lations necessary  to  secure  the  general  bealtb 
of  the  inhabitants  of  the  dty  and  to  C(xistract 
sewers,  so  that  there  can  be  no  question  bat 
that  for  such  a  dty  a  sewerage  system  la  a 
public  necessity,  to  construct  and  maintain 
which  ample  power  Is  conferred  upon  the 
dty,  if,  in  fact,  the  duty  is  not  imposed  by 
section  3490  of  the  Kentucky  Statutes. 

In  an  amended  answer  the  city  pleaded 
that  tills  stream  offered  the  only  practical 
means  of  drainage  for  a  dty  sewerage  sys- 
tem which  Is  not  denied  by  appellee. 

It  therefore  results  that  the  sewerage  sys- 
tem Involved  here  is  a  permanent  structure 
and  a  public  necessity,  constructed  under 
valid  legislative  authority,  but  that  the  nui- 
sance of  which  appellee  complains  as  a  result 
thereof  does  not  necessarily  result  therefrom, 
but  results  from  the  avoidable  manner  in 
which  the  sewerage  system  is  maintained  and 
operated  by  the  dty.  This  being  the  case, 
it  la  not  necessary  tor  as  to  dedde  here 
whether  an  injunction  would  Ue  to  force  the 
city  to  disconnect  its  sewers  with  the  stream, 
a  question  upon  which  there  is  no  decision 
of  this  court,  and  about  which  there  is  much 
conflict  In  the  decisions  of  other  jurisdictions. 
The  only  question  presented  here  is  whether 
or  not  the  chancellor  has  the  power  to  abate 
a  nuisance  which  results,  not  neceeaarlly 
from  the  permanency  of  tiie  structure,  but 
from  the  avoidable  manner  In  whldi  the 
sewers  are  maintained  and  operated.  That 
he  has  such  power  under  sodi  drcamstanoes 
is  not  open  to  doubt 

The  chancellor,  however.  In  the  mandatory 
injunction  which  he  granted  ordered  the  dty 
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to  disconnect  Its  sewers  wltb  the  under- 
ground channel,  thereby  depriving  the  city 
of  the  right  to  empty  Its  sewage  Into  the 
streatn,  which  was  a  practical  denial  of  the 
city's  right  to  maintain  sewers  at  all,  since 
it  stands  confessed  upon  the  pleadings  that 
this  stream  affords  the  city  the  only  prac- 
tical means  for  that  purpose.  This  was  nei- 
ther reasonable  nor  necessary  under  the 
proof  here,  which,  as  we  have  before  stated, 
shows  that  the  nuisance  complained  of  by 
appellee  resulted  from  the  manner  In  which 
the  city  operated  Its  sewerage  system  in 
permitting  filth  to  accumulate  upon  the 
banks  and  in  the  bed  of  the  stream  upon  ap- 
pellee's property  within  the  city,  near  a  pub- 
lic street  and  within  about  200  feet  of  the 
courthouse  square.  Whether  this  nuisance 
can  be  successfully  arolded  by  improving  the 
drainage  below  the  Big  Spring,  by  an  ex- 
tension of  a  subterranean  channel  through, 
an  artificial  sewer  beyond  the  city  limits,  by 
some  kind  of  disposal  plant  to  be  erected  by 
the  dty,  or  otherwise,  should  have  been  left 
to  the  discretion  of  the  city,  to  be  exercised 
by  it  at  the  risk  of  subsequent  liability  to 
appellee  if  inadequately  or  improperly  done. 
The  injunction  should  have  been  directed  to 
the  discharge  and  accumulation  of  the  con- 
tents of  the  sewers  upon  and  near  appellee's 
property  in  such  a  manner  as  to  create  a  nui- 
sance there,  which  would  have  safeguarded 
every  right  of  appellee  in  his  property,  and 
which  was  the  only  question  before  the  court 
in  this  case,  and  should  not  have  precluded 
all  use  of  this  stream,  the  only  avaUable 
means  to  the  city,  in  the  disposal  of  the  dty 
sewage,  as  the  evidence  does  not  show  that 
the  nuisance  near  appellee's  property  neces- 
sarily resulted  from  such  use,  and  no  nui- 
sance was  shown  at  any  other  place. 

[3]  The  city  offered  an  amended  answer  al- 
leging that  .it  had  abated  the  nuisance  by 
drainage  since  tSe  action  was  filed,  but  the 
court  sustained  appellee's  objection  to  its  be- 
ing filed,  to  which  ruling  of  the  court  appel- 
lant excepted  at  the  time  and  now  complains. 
This  amended  answer,  while  not.  a  defense 
to'  the  damages  theretofore  sustained  by  ap- 
pellee, presented  a  defense,  if  true,  to  an  In- 
junction, and  should  have  been  filed. 

[4, 6]  2.  As  will  be  seen  from  what  we  have 
heretofore  said,  the  damages  sustained  by 
appellee  were  avoidable,  and  resulted  from 
the  manner  in  which  the  sewerage  system 
was  maintained  and  operated,  and  were 
therefore  temporary  in  their  character.  The 
nuisance  from  which  these  damages  resulted 
was  a  continuing  nuisance  against  which  the 
statute  of  limitations  did  not  run,  except  for 
such  damages  as  bad  occurred  five  years  be- 
fore the  institution  of  the  action.  The  de- 
temodnation  of  the  damage  sustained  within 
that  period  was  properly  referred  to  a  Jury, 
and  the  court  did  not  err  In  transferring  the 
case  to  the  ordinary  docket  for  that  purpose. 


[6]  Appellant's  objections  to  the  verdict 
of  the  Jury  are  largely  directed  to  the  action 
of  the  court  in  fixing  as  the  measure  of  dam- 
ages the  temporary  rather  than  the  perma- 
nent injury  to  appellee's  property;  but,  as 
we  have  seen,  In  this  the  court  was  correct 
City  of  Georgetown  v.  Kelly,  123  S.  W.  251; 
City  of  Henderson  T.  Robinson,  162  Ky.  245, 
163  S.  W.  224;  City  of  Henderson  v.  Herron, 
152  Ky.  841,  153  S.  W.  440. 

[7]  Some  objection  is  also  made  that  the 
damages  awarded  are  excessive.  While  the 
proof  is  not  without  conflict  as  to  the  extent 
of  the  Injury  to  appellee's  property,  the 
proof  shows  satisfactorily  that  upon  his  lot 
appellee  has  three  storerooms  fronting  Main 
street,  used  for  business  purposes,  with  rooms 
above,  some  of  which  he  uses  as  a  resldeuc* 
for  himself  and  family,  a  basement  under  the 
whole  of  the  building  used  in  connection  with 
the  storerooms,  a  large  frame  warehouse, 
and  a  small  dwelling  upon  the  rear  of  the 
lot,  and  that  the  use,  occupancy,  and  rental 
value  of  all  of  these  buildings  were  material- 
ly injured  during  the  whole  of  the  five  yean 
covered  by  the  finding  of  the  Jury,  and  dur- 
ing dry  seasons  the  entire  property  was  ren- 
dered almost  unfit  and  unsafe  for  uab.  This 
being  the  case,  we  are  unable  to  say  from 
the  evidence  that  |2,600  is  in  excess  of  the 
real  Injury  sustained  by  appellee.  It  is  cer- 
tainly not  so  excessive  as  to  indicate  pas- 
sion or  prejudice  in  the  finding,  as  must  be 
the  case  under  the  Code  before  a  reversal 
can  be  ordered. 

All  question  of  any  damage  to  appellee  by 
reason  of  his  having  been  deprived  of  the 
use  of  the  water  from  the  stream  by  the 
pollution  thereof  from  the  dty  sewage  is 
eliminated  by  the  evidence  which  conclusive- 
ly shows  that  the  water  of  the  stream  had 
been  rendered  unfit  for  such  use  long  before 
the  dty  turned  the  sewage  Into  it  by  the 
natural  surface  drainage  from  a  large  and 
thickly  populated  portion  of  the  dty. 

For  the  reasons  Indicated,  the  Judgment 
upon  the  verdict  of  the  Jury  for  damages  is 
affirmed,  and  the  Judgment  of  the  chancellor 
granting  the  Injunction  is  reversed  for  pro- 
ceedings  consistent   herewith. 


OITT  OF  NEWPORT  v.  LOHSTROH  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  25,  1916.) 

1.    MUNIOIPAI.      COBFOBATIONS      €=>173(6)      — 

CiTT  TBBASUBKB—AcnoNB— Evidence— ^u»- 

ncnnoT. 
In  an  action  by  a  dty  against  its  treasurer 
on  his  offidal  bond,  evidence  h«Id  sufficient  to 
show  that  money  received  by  the  defendant  from 
the  dty  auditor  and  later  returned  by  him  to 
the  auditor  represented  delinquent  taxes  collect- 
ed by  the  auditor,  that  the  defendant  knew  of 
this  fact,  and  that  the  return  of  the  money  was 
for  the  purpose  of  enabling  a  newly  appointed 
delinquent  tax  collector  to  receive  commissions 
authorizing  the  dty  to  recover  the  amount  of 
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commissioiis  retained  by  the  tax  collector  from 
such  sum. 

[Ed.  Note.— For  other  cases,  see  Monlcnpal 
Corporations,  Cent  Dig.  f  |  404-409 ;  Dec  Dig. 
«=>173(5].) 

2.  Municipal  CoBPoaATioKB  <S=»173(2)— Offi- 
cial Bonds— LiABiLiTT. 
In  an  action  by  a  dty  against  its  treasurer 
on  his  official  bond  to  recover  a  sum  of  money 
alleged  to  have  been  wrongfully  withdrawn  from 
the  treasury  by  the  defendant,  where  it  appear- 
ed that  the  city  council  bad  by  ordinance  set 
aside  that  amount  for  assistance  to  the  treasurer 
in  his  office,  that  he  employed  such  assistant  and 
paid  him  the  entire  sum  by  vouchers  approved 
by  the  mayor  and  council,  the  court  properly  di- 
rected a  verdict  for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  400;  Dee.  Dig.  «s> 
173(2).] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  by  the  City  of  Newport  against 
William  F.  Lobstroh  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed, with  directions  to  grant  a  new  triaL 

Otto  Wolff  and  L.  J,  Diskln,  both  of  New- 
port, for  appellant.  Ramsey  Washington, 
H.  M.  Benton,  and  Brent  Spence,  aU  of  New- 
port, for  appellees. 

TURNER,  J.  Appellee  Lohstroh  was 
treasurer  of  the  city  of  Newport  in  1908. 
From  August,  1908,  to  January,  1909,  there 
was  no  delinquent  tax  collector  for  the  dty, 
and  the  city  auditor,  Kessler,  during  that 
period,  from  time  to  time,  collected  $2,041.07 
in  delinquent  taxes. 

In  January,  1909,  one  Reusch  was  appoint- 
ed delinquent  tax  collector,  and  thereafter, 
on  February  27,  1909,  Lohstroh  as  treasurer 
gare  to  Kessler  his  check  for  the  $2,041.07, 
which  check  was  indorsed  by  Kessler  and 
turned  over  to  Reusch,  who  subsequently  ac- 
counted for  the  same  to  the  city,  except  that 
he  retained  $191.74  thereof  as  commissions  as 
if  he  (Reusch)  had  collected  the  same. 

This  is  an  action  by  the  city  against  the 
treasurer  on  his  official  bond  for  $2,041.07, 
together  with  another  item  hereafter  to  be 
considered. 

The  answer  of  the  defendant  was  that 
between  August,  1908,  and  February,  1009, 
Kessler  deposited  at  various  times  that 
amount  of  money  with  the  defendant  Loh- 
stroh for  safe-keeping  in  his  Individual  capa- 
city and  with  the  understanding  that  Lob- 
stroh should  hold  the  same  for  Kessler;  that 
prior  to  February  27, 1909,  Lohstroh,  through 
error,  deposited  the  said  amount  In  bank  to 
his  credit  as  dty  treasurer,  and  oh  that  date, 
upon  request  of  Kessler,  returned  the  same 
to  him  by  giving  him  a  check  for  said  sum 
against  bis  account  as  treasurer,  payable  to 
the  order  of  Kessler;  that  up  to  and  includ- 
ing the  time  of  giving  said  check  defendant 
did  not  know  that  the  money  belonged  to  the 
dty;  and  that  said  Kessler  indorsed  and 
delivered  the  check  to  Reusch,  the  delinquent 


tax  collector,  who  thereafter  accounted  to  the 
dty  for  the  whole  amount  of  the  same,  less 
the  sum  of  $191.74,  which  he  retaioed  as 
commission  thereon. 

The  whole  defense  was  that  Lohstroh  did 
not  know  when  the  money  was  turned  over 
to  him  by  Kessler  that  it  belonged  to  the 
dty,  but  thought  that  it  was  the  indlvidaal 
money  of  Kessler,  who  was  the  auditor,  and 
that  he  (Lohstroh)  by  mistake  or"  oversight 
deposited  the  same  to  his  credit  as  treasurer. 

The  evidence  on  this  point  is  by  the  dty 
solicitor  that  Lobstroh  came  to  blm  in  the 
early  part  of  1909  and  asked  his  advice  as 
to  whether  he  should  pay  to  Reusch,  the  new 
delinquent  tax  collector,  this  sum  of  money; 
that  he  advised  Lohstroh  that  Reusch  bad  no 
right  to  commissions  on  delinquent  taxes 
which  he  had  not  collected,  and  that  Lob- 
stroh told  him  that  Kessler  and  Reusch  were 
trying  to  force  him  to  pay  over  this  sum  of 
money  to  one  of  them,  and  that  Kessler  told 
him  (Lohstroh)  that  he  would  not  give  him 
his  quietus  unless  he  did.  Lohstroh,  in  his 
testimony,  while  he  denied  that  he  knew 
positively  that  it  was  delinquent  tax  money 
that  Kessler  had  turned  over  to  him,  made 
the  following  statement: 

"He  never  at  any  time  told  me  what  the 
money  was  for,  but  I  surmised,  just  in  my  own 
idea,  that  some  of  it  must  be  delinquent  tax 
money,  because  I  saw  him  taking  some  of  it  Id; 
saw  him  collecting  it  *  *  *  I  will  say  that 
I  was  pretty  positive  that  he  was  collecting  de- 
linquent taxes,  because  I  saw  him  takinf 
some  in." 

[1]  From  this  positive  evidence  of  the  dty 
solidtor,  and  these  unmistakable  admissions 
of  the  defendant  Lohstroh,  it  is  absolutely 
certain,  not  only  that  these  sums  represented 
delinquent  taxes  collected  by  Kessler,  bat 
that  Lohstroh  knew  it,  and  that  the  return- 
ing of  the  money  to  Kessler  by  him  was  for 
the  sole  purpose  of  enabling  Reusch,  the  new 
delinquent  tax  collector,  to  receive  commis- 
sions on  this  amount  of  delinquent  taxes 
which  he  had  not  In  fact  collected.  The  low- 
er court  should  have,  as  requested  by  the 
plaintiff,  directed  the  Jury  to  return  a  ver- 
dict for  the  plaintiff  for  this  sum  of  $191.74. 

[2]  It  was  also  sought  in  the  petition  to 
recover  $1,000  alleged  to  have  been  vrrong- 
fully  withdrawn  from  the  treasury  by  the 
defendant  in  the  year  1911 ;  but  it  Is  shown 
that  the  dty  council  during  that  year  in  an 
ordinance  set  aside  that  amount  of  monej' 
for  assistance  to  the  treasurer  In  his  office, 
and  that  he  employed  such  assistant  daring 
that  year  and  paid  him  the  entire  sum  by 
vouchers  approved  by  the  mayor  and  the 
council.  The  court  therefore  properly  direct- 
ed a  verdict  for  the  defendant  as  to  this 
Item. 

For  the  reason  given,  the  Judgment  is 
reversed,  with  directions  to  grant  the  appel- 
lant a  new  trial,  and  for  further  proceedings 
consistent  herewith. 
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LANDERS  y.  TRACT,  Judge. 
(Court  of  Appeals  of  Kentucky.    Oct  24,  1916.) 

1.  Beicoval  of  Causes  <ts>89(2)  —  Divbbsitt 
or  CiTizENSHXP— Nonsuit  as  to  Bxs'ident 
Defei^danis. 

Where  a  railroad  employ^  sued  a  railroad, 
a  foreign  corporation,  jointly  with  the  resident 
foreman  and  engineer  of  its  frei^t  switching 
crew,  the  state  court  being  of  the  opinion  that 
the  railroad's  petition  for  a  removal  of  the  cause 
into  the  United  States  District  Court  upon  the 
ground  of  diverse  dtisenship  was  iosaffleient 
because  of  the  joinder  of  the  resident  defend- 
ants, properly  retained  jurisdiction  of  the  cause. 
lEd.  Note. — For  other  cases,  see. Removal  of 
Causes,  Cent  Dig.  SS  192-195,  197;  Dec.  Dig. 
«=»89(2).] 

2.  Removal  ot  Causes  «=»39— Dismissai,  as 

TO     RBSIDEITT     DBI-ENDAZnrS    —     iSKPABABIX 

Cause  of  Action. 
In  a  railroad  employe's  action  for  personal 
injuries  against  a  foreign  railroad  corporation, 
joining^  the  resident  foreman  and  engineer  of 
its  freight  switching  crew,  an  involuntary  dis- 
missal of  the  action  by  the  state  court  as  to  the 
resident  defendants  by  directing  a  verdict  in 
their  favor,  did  not  convert  the  action  into  a 
separate  action  against  the  nonresident  defend- 
ant for  the  purpose  of  removing  the  action  to 
the  federal  court  on  the  ground  of  diverse  citi- 
zenship, if  exception  was  taken  to  the  ruling  in 
directing  the  verdict,  as  in  such  case  the  resi- 
dent defendant  would  be  treated  as  a  party  to 
the  suit  until  the  question  has  been  determined 
by  the  state  appellate  court. 

[E<d.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  S  73;    Dec  Dig.  <3=339.] 

3.  Appeal  and  Ebbor  <3=>119D(1)  —  Subse- 
quent Pbocekdinos— Law  of  Case. 

The  law  of  a  case  when  once  declared  by  the 
state  Supreme  Court  is  Uie  law  of  that  case  in 
all  subsequent  proceedings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4d61;  Dec.  Dig.  <&=»  1195(1).] 

4.  CouBTS  €=»97(5)  —  Decisions  of  United 
States  Supbeme  Coubt  —  Removai.  of 
Causes. 

•  Upon  questions  respecting  the  removal  of 
actions  from  the  state  court  to  the  federal 
courts,  the  Supreme  Court  of  the  United  States 
is  the  final  authority,  and,  if  an  opinion  of  the 
Supreme  Court  of  a  state  upon  that  question 
conflicts  with  the  decisions  of  the  Supreme  Court 
of  the  United  States,  it  is  the  duty  of  the  state 
trial  court,  as  well  as  the  state  Supreme  Court, 
to  follow  the  ruling  announced  by  the  Supreme 
Conrt  of  the  United  States. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  I  332;  Dec.  Dig.  <S=»97l5).] 

5.  Courts  «=s>100(1)  —  Otebbuuns  Fobmeb 
Decision— Effect. 

Where  a  former  decision  is  overruled,  the 
judges  do  not  pretend  to  make  a  new  law,  but 
to  vindicate  the  old  law  from  misrepresentation, 
for  if  it  is  found  that  the  older  decision  is  mani- 
festly absurd  or  unjust,  it  is  declared  not  that 
it  was  bad  law,  but  that  it  was  not  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  341;  Dec  Dig.  ®=>100(l).] 

Original  proceeding  by  Frank  Landers  for  a 
writ  of  mandamus  against  F.  M.  Tracy,  Judge 
of  tbe  Criminal  Common  Law,  and  Equity 
Division  of  the  Kenton  Circuit  Court,  to  com- 
pel him  to  try  the  plaintiffs  action  pending 
In  that  court  against  a  foreign  corporation. 
Writ  granted. 


Myers  &  Howard,  of  Covington,  for  plain- 
tiff. John  M.  Lasslng,  of  Newport,  and  Gal- 
Tln  ft  Galvln,  of  Cincinnati,  Ohio,  for  defend- 
ant 

MILLER,  C.  J.  This  is  an  original  pro- 
ceeding In  this  court  for  a  writ  of  mandamus 
against  F.  M.  Tracy,  judge  of  the  criminal, 
common  law,  and  equity  division  of  the  Ken- 
ton circuit  court,  to  compel  him  to  try  the 
plaintiff's  action  pending  In  that  court  against 
the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company,  a  foreign  corporation. 

[1]  Landers  was  injured  while  employed  In 
the  repair  shops  of  tbe  railway  company,  in 
Ludlow,  Ky.  He  brought  an  action  on  No- 
vember 22,  1911,  against  the  railway  company 
and  Matlack  and  Flcke,  foreman  and  engi- 
neer of  the  railway  company's  freight  switch- 
ing crew,  charging  that  the  company  had 
failed  to  furnish  him  with  a  safe  place  to 
work,  and  that  Matlock  and  Flcke  were  neg- 
ligent in  causing  the  train  to  Injure  Landers 
by  moving  it  without  signal  or  warning  to 
him. 

On  December  8,  1911,  the  company  filed  its 
petition  and  bond  for  a  removal  of  tbe  action 
into  the  United  States  District  Court  for  tbe 
Easterb  District  of  Kentucky,  sitting  at  Cov- 
ington, upon  tbe  ground  of  diverse  citizen- 
ship.  Being  of  opinion  that  the  petition  for 
a  removal,  at  tbat  time,  was  Insufficient  b&- 
caase  of  the  Joinder  of  the  resident  defend- 
ants Matlack  and  Flcke,  tbe  state  court  prop- 
erly retained  jurisdiction  of  the  case.  South- 
em  Railway  Co.  v.  Lloyd,  239  U.  S.  496,  36 
Sup.  Ct  210,  60  L.  Ed.  402. 

In  January,  1913,  the  case  was  tried  before 
a  Jury  In  tbe  state  court  presided  over  by 
Judge  Tracy;  and,  at  tbe  conclusion  of  tbe 
plalntlflTs  evidence  and  on  motion  of  Matlack 
and  Flcke,  tbe  Jury  were  peremptorily  In- 
structed to  find  a  verdict  for  each  of  them. 
Accordingly,  the  case  was  dismissed  as  to 
those  defendants.  Thereupon  tbe  railway 
company  again  filed  its  bond  and  renewed  Its 
motion  for  a  removal  of  the  case  into  tbe 
federal  court,  and  that  motion  was  sustained, 
over  tbe  objection  of  Landers. 

Upon  an  appeal  from  that  order,  this  court 
affirmed  tbe  judgment  of  tbe  Kenton  circuit 
court,  on  December  5,  191.3.  Tbe  op{nlon 
may  be  read  In  Landers  ▼.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.,  156  Ky.  801,  160  S.  W.  1050. 
However,  while  tbat  appeal  was  pending  In 
this  court,  tbe  railway  company  filed  a  tran- 
script of  tbe  record  In  tbe  United  States  Dis- 
trict Court,  and  bad  the  case  docketed  there. 
But,  on  April  14,  1914,  and  after  the  judg- 
ment of  tbe  Kenton  circuit  court  had  been 
affirmed  by  this  court  as  above  stated,  tbe 
judge  of  tbe  United  States  District  Court  re- 
manded the  action  to  tbe  state  court,  upon 
the  ground  tbat  tbe  state  court  and  not  the 
federal  court  had  jurisdiction  to  try  the  case. 

Tbe  case  being  in  all  respects  at  issue  and 
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read7  for  trial,  and  Ote  Kenton  drcnlt  court 
being  In  session  for  trials,  Landers  moved 
that  court,  on  April  17,  1814,  to  assign  his 
case  for  trial  and  to  try  it  as  it  should  be 
properly  reached  for  trial  in  the  orderly  con- 
duct of  the  business  of  the  court.  Judge 
Tracy,  however,  declined  to  take  jurisdiction 
and  overruled  Landers'  motion,  being  of  opin- 
ion that  he  was  bound  by  the  Judgment  of 
this  court  upon  the  appeal,  as  heretofore 
stated.  In  his  written  opinion,  and  at  the 
request  of  counsel  for  Landers,  Judge  Tracy 
stated  that  his  ruling  was  not  made  because 
of  the  pressure  of  business,  or  for  any  other 
reason  than  the  jurisdictional  one,  above  re- 
ferred to;  and  he  further  Intimated  that  if 
the  question  were  an  open  one,  he  would 
have  ruled  differently  In  view  of  the  later 
opinions  of  the  Supreme  Court  of  the  United 
States  upon  the  question  before  him. 

The  result  of  these  conflicting  opinions  be- 
ing that  Landers  has  been  unable  to  have  his 
case  tried  in  either  the  state  court  or  in  the 
federal  court,  he  now  applies  to  this  court, 
as  above  stated,  to  require  Judge  Tracy  to 
try  his  case,  in  the  regular  order  of  business. 

Judge  Tracy  has  answered  in  this  court, 
setting  up  the  foregoing  facts,  and  again 
stating  that  he  is  willing  to  try  the  case, 
and  would  do  so,  ezc^t  for  the  fact  that  this 
court  in  its  opinion  upon  the  appeal  has  de- 
clared that  the  Kenton  circuit  court  was 
without  jurisdiction  to  further  proceed  in  the 
triaL 

Upon  the  appeal  of  this  case,  the  court 
passed  upon  two  questions:  (1)  Was  the  per- 
emptory instruction  proper  as  to  Matlack 
and  Ficke,  and  (2)  was  the  subsequent  order 
removing  the  case  to  the  federal  court  prop- 
er, assuming  the  peremptory  instruction  was 
correct? 

After  reviewing  the  facts,  and  the  court 
being  dearly  of  opinion  that  neither  Matladc 
nor  Ficke  had  been  negligent  in  any  respect, 
it  affirmed  the  judgment  which  had  sustain- 
ed the  motion  of  the  railway  company  to  re- 
move the  case,  upon  the  authority  of  Byrne's 
Adm'x  V.  O.  &  O.  By.  Co.,  161  Ky.  663,  152 

5.  W.  638,  and  the  authorities  there  dted, 
including  Haynes'  Adm'r  v.  C,  N.  O.  Sc  T. 
P.  By.  Co.,  146  Ky.  209,  140  8.  W.  176,  Ann. 
Cas'.  1918B,  719,  and  other  cases. 

[2]  While  the  opinion  of  this  court  on  tbe 
appeal  of  this  case,  holding  that  the  action 
was  properly  removed  into  the  federal  court 
upon  the  dismissal  of  Matlack  and  B'icke  is 
sustained  by  the  opinions  of  this  court  in  the 
cases  above  referred  to,  particularly  by  the 
Byrne  Case  and  the  Haynee-  Case,  it  Is  not 
in  accord  with  the  later  decisions  of  this 
court,  or  the  later  decisions  of  the  Supreme 
Court  of  the  United  States. 

State  courts  have  jurisdiction  of  actions 
brought  under  the  federal  G^mployers'  Lia- 
bUlty  Act  (Act  Cong.  April  22,  1908,  c.  149, 
86  Stat.  66),  as  amended  by  Act  Gong.  April 

6,  1910,  c.  143,  86  Stat  291  (U.  S.  Comp.  St. 
1913,  H  8657-8066),  regardless  of  the  resi- 


d«ice  or  dtlsensliip  of  the  parties;  Imt,  as 
there  is  nothing  in  the  record  to  show  that 
this  action  was  brought  under  that  statute, 
we  have  the  question  presented  whether  a 
dismissal  of  the  action,  by  the  state  court, 
as  to  the  resident  defendants,  converted  the 
action  into  a  separate  action  against  the  non- 
resident defendant  for  the  purpose  of  remov- 
ing the  action  to  the  federal  court  on  the 
ground  of  diverse  dtieenship. 

It  is,  however,  well  settled  by  the  later 
opinions  of  the  Supreme  Court  of  the  United 
States  that  where  an  action  is  properly 
brought  in  a  state  court  against  a  nonresi- 
dent defendant  and  a  resident  defendant, 
sued  jointly,  the  fact  that  the  trial  court  may 
erroneously,  at  the  condnsion  of  the  evi- 
dence, direct  a  verdict  In  favor  of  the  resi- 
dent defendant,  does  not  authorize  a  removal 
of  the  action  as  to  the  nonresident  defendant, 
on  the  ground  of  diverse  dtizenship,  if  excep- 
tion is  taken  to  the  ruling  of  the  court  in  di- 
recting the  verdict  '  In  such  a  case  the  resi- 
dent defendant  will  be  treated  as  a  party 
to  the  suit  until  the  question  has  been  ter- 
minated by  the  state  appellate  court 

The  precise  question  here  presented  was 
decided  in  January,  1915,  by  the  Supreme 
Court  of  the  United  States  in  American  Car 
A  Foundry  Co.  v.  Kettelhake,  236  U.  B.  311. 
86  Sup.  a.  365,  59  L.  ]£d.  691.  In  that  case 
Kettlehake's  widow  sued  the  car  company, 
a  New  Jersey  corporation,  and  Bilers  and 
Martin,  dtizens  of  Missouri,  in  a  Missouri 
court,  to  recover  damages  for  the  negligent 
killing  of  her  husband  by  the  movement  of  a 
train  of  cars  operated  by  the  car  company. 
On  the  trial  of  the  case,  and  at  the  condu- 
Elon  of  the  plaintitTs  evidence,  the  trial  court 
peremptorily  instructed  the  jury  to  find  for 
Ellers  and  Martin,  whereupon  the  car  com- 
pany filed  its  bond  and  petition  for  a  removal 
to  the  federal  court,  upon  the  ground  that  as 
the  action  then  stood,  it  was  simply  a  case 
between  the  plaintiff,  a  dtizen  of  Missouri, 
and  the  car  company,  a  dtizen  of  New  Jer- 
sey. The  trial  court  declined  to  remove  the 
case;  and,  on  appeal  of  the  car  company 
from  a  judgment  against  it,  that  ruling  was 
approved  by  the  St  Louis  Court  of  Appeals. 
From  the  judgment  of  the  St  Louis  Court 
of  Appeals  sustaining  the  trial  court,  an  ap- 
peal was  prosecuted  to  the  Supreme  Court 
of  the  United  States. 

Pointing  out  the  material  difference  be- 
tween cases  where  the  dismissal  as  to  the 
resident  defmdant  Is'  voluntary  on  the  part 
of  the  plaintiff  and  those  cases  in  which  the 
dismissal  is  involuntary,  the  Supreme  Court 
of  the  United  States,  in  the  Kettelshake  Case, 
held  that  the  involuntary  nonsuit  in  tlie  trial 
court  as  to  Martin  and  EJilers,  with  the  right 
of  review  In  the  Supreme  Court  of  the  state, 
did  not  make  the  case  removable  as  to  the 
American  Car  &  Foundry  Co.  That  roling 
was  followed  in  Southern  Bailway  Oa  ▼. 
Lloyd,  239  U.  8.  496,  86  Sup.  Ct  210,  60  L. 
Ed.  402,  and  by  this  court  in  Carter  Ooal  Oa 
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v.  Pricbard's  Adm'r,  166  Ky.  776,  179  B.  W. 
1038,  where  tbe  Qaestlon  is  considered  at 
length. 

It  would  seem,  therefore,  that  although  the 
<^nlon  of  the  Landers  Case  was  sostained 
by  the  authorities,  both  state  and  federal,  at 
the  tixae  it  was  decided,  It  no  longer  states 
the  correct  rule  In  view  of  the  later  opinions 
of  tbe  court  and  of  the  Supreme  Court  of  the 
United  States,  written  since  fbe  Landers 
opinion  was  written. 

[3,4]  In  holding  that  a  state  trial  court 
Is  bound  by  the  opinion  of  tbe  Supreme 
Court  of  the  state,  and  that  the  law  of  a 
case  when  once  dedared  by  the  state  Su- 
preme Court  Is  the  law  of  that  case  In  all 
subsequent  proceedings,  the  circuit  court 
unquestionably  stated  the  law  correctly  in 
so  far  as  the  rule  is  applicable;  but,  upon 
questions  respecting  the  removal  of  actions 
from  state  courts  to  federal  courts,  the  Su- 
preme Court  of  the  United  States  is  the  final 
arbiter.  It  is  the  rule  as  announced  by  that 
tribunal  that  controls  in  such  cases ;  and,  it 
the  opinion  of  the  Supreme  Court  of  a  state 
npon  the  question  of  removal  to  the  federal 
court  is  in  conflict  with  the  decisions  of  tlie 
Supreme  Court  of  the  United  States,  it  be- 
comes the  duty  of  the  state  trial  court,  as 
well  as  the  state  Supreme  Court,  to  follow 
the  ruling  announced  by  the  Supreme  Court 
of  the  United  States. 

To  illustrate:  If  the  Landers  Case,  after 
the  decision  of  this  court  as  reported  In  156 
Ky.  301,  160  8.  W.  1050,  had  been  reversed 
by  the  Supreme  Court  of  tbe  United  States, 
both  this  court  and  the  Kenton  circuit  court 
would  have  been  bound  by  that  Judgment; 
and,  in  Uie  usual  course  of  procedure,  the 
Kenton  circuit  court  would  have  been  direct- 
ed to  proceed  with  tbe  trial  of  that  case. 
And  tbe  result  should  in  no  respect  be  dif- 
ferent in  the  cas^  we  have  here,  where  no  ap- 
peal was  prosecuted  from  the  Supreme  Court 
of  the  state  to  the  Supreme  Court  of  the 
United  States,  and  a  rule  different  from  that 
announced  by  the  state  court  was  subsequent- 
ly announced  by  the  Supreme  Court  of  the 
United  States. 

In  contemplation  of  law,  the  rule  as  finally 
announced  by  the  Supreme  Court  of  the 
United  States  upon  tbe  question  of  removal 
lias  always  been  the  correct  rule;  and  all 
rules  differing  from  it,  by  whatever  court  an- 
nounced, are  not  law. 

[6]  Where  a  former  decision  is  overruled 
the  Judges  do  not  pretend  to  make  a  new  law, 
but  to  vindicate  the  old  one  from  misrepre- 
sentation. "For,"  as  said  by  Blackstone, 
"if  it  be  found  that  the  former  decision  Is 
manifestly  absurd  or  unjust,  It  Is  declared, 
not  that  such  a  sentence  was  bad  law,  but 
that  it  was  not  law ;  that  Is,  that  It  is  not 
tbe  established  custom  of  the  realm,  as  has 
l>een  erroneously  determined."    1  Com.  70. 


It  follows,  therefore,  that  Judge  Tracy 
had  Jurisdiction,  after  the  dismissal  of  the 
action  against  Matlack  and  Ficke,  to  try  the 
case  against  the  railway  company,  and  should 
have  80  proceeded. 

The  writ  ot  mandamus  is  granted. 


CAMP  GROUND  TELEPHOKB  CO.  v. 

GREGORY. 

(Court  of  Appeals  of  Kentucky.    Oct  26,  1916.) 

Mastbb  and  Servant  «=3ll0— Injubibs— Um- 

a&ra  TEucpaoNx  Poi.x. 
Where  a  telephone  pole  was  set  ia  the 
ground  only  about  18  inches,  and  by  reason 
thereof  the  company's  lineman  was  injured  by  its 
fall  when  he  had  ascended  it  after  making  the 
usual  teats,  which  could  not  have  disclosed  the 
defect,  the  company  was  Uable. 

[Ed.  Note.— For  other  caaea,  see  Master  and 
Servant,  Cent.  Dig.  {  210;  Dec.  Dig.  <S=3ll9.] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  Jess  Gregory  against  the  Camp 
Ground  Telephone  Company.  Judgmoit  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Black,  Black  &  Owens,  of  Barbourvllle,  for 
appellant  Golden  &  Lay,  of  BarbonrvUle, 
for  appellee. 

CARROLL,  J.  This  Is  a  very  simple  case. 
Gregory,  an  experienced  telephone  lineman, 
was  seriously  injured  when  a  pole  that  he  , 
had  ascended  fell,  throwing  '  him  to  the 
ground.  In  a  suit  to  recover  damages,  there 
was  a  Judgment  in  his  behalf  for  $800,  and 
tbe  telephone  company  appeals. 

The  evidence  shows  that  telephone  poles 
should  be  put  in  the  ground  a  depth  of 
from  4  to  5  feet,  but  that  this  pole  had  been 
put  in  tbe  ground  only  about  18  inches.  That 
it  was  put  in  the  ground  by  other  employes 
of  the  telephone  company  with  whom  Greg- 
ory had  no  connecticm,  and  that  he  did  not 
know  or  have  any  information  how  deep 
it  had  been  put  in  the  ground  until  it  felL 

Before  and  when  he  attempted  to  climb  it, 
he  applied  the  tisual  tests  made  by  telephone 
linemen  for  the  purpose  of  ascertaining  if  the 
pole  was  sound  and  sufficient  to  support  his 
weight.  These  tests  disclosed  no  defect  in 
the  pole,  and  so  Gregory  proceeded  to  ascend 
it.  When  he  reached  the  top,  and  whUe 
he  was  leaning  over  for  tlie  purpose  of  ad- 
justing the  wires,  the  pole  suddenly  fell,  and 
the  evidence  shows  that  its  fall  was  due 
entirely  to  the  fact  that  it  had  not  been 
placed  in  the  ground  a  sufficient  distance. 
It  is  further  shown  that  this  fact  could  not 
have  been  discovered  by  the  customary  tests 
that  experienced  linemen  were  in  the  liabit 
of  making. 

Tbe  damages  he  recovered  were  no  more 
than  reasonable  compensation  for  the  in- 
juries sustained,  and,  there  appearing  to  be 
no  error  in  the  record,  the  judgment  is  af- 
firmed. 
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HTT.Ti  et  aL  t.  BICKERS  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  25, 1916.) 

1.  Schools  and  School  Distbicts  ®=»  158(2) 
— BoABDs    OF    Health — Powers — Statutes. 

A  rule  of  the  state  board  of  health  provid- 
ing that  no  person  shall  become  a  member  of 
any  school  aa  teacher  or  scholar  without  fur- 
nishing a  certificate  that  he  has  been  success- 
fully vaccinated  and  revaccinated  at  least  once 
in  seven  years,  promulgated  by  virtue  of  Ky. 
St.  §  2049,  giving  the  state  board  of  health  gen- 
eral supervision  of  health  matters  in  the  state 
and  the  power  to  make  and  enforce  rules  to  pre- 
vent the  introduction  or  spread  of  contagious 
diseases,  could  be  enforced  by  a  county  board 
of  health  and  the  county  health  officer,  when 
there  was  a  reasonable  apprehension  of  an  out- 
,    break  of  smaUpoz. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  329;  Dec.  Dig. 
«=»158(2).] 

2.  Schools  and  SonooL  Dibtbictb  €=9l58(2) 
—Boards  of  Health— Powkks. 

Even  without  a  specific  delegation  of  pow- 
er, local  or  administrative  authorities  having 
control  of  schools  or  general  care  of  public 
health  are  justified  by  the  existence  of  an  emer- 
gency in  making  vaccination  a  condition  for  ad- 
mission to  the  public  schools,  but  unless  such 
power  is  clearly  conferred  local  bodies  may  not 
require  vaccination  in  the  absence  of  small- 
pox or  the  apprehension  of  an  immediate  out- 
brealc  thereof. 

fEd.  Note.— For  other  cases,  see  Schools  and 
School  Districte,  Cent  Dig.  t  829;   Dec.  Dig. 
,  «=»158(2).] 

S.  Schools  and  School  Districts  «s»168(2) 

—Police  Power— Vaccination. 
The  Legislature  may  by  express  provision 
in  the  exercise  of  its  police  power  require  or 
empower  a  local  or  administrative  authority  to 
require  vaccination  of  children  as  a  condition 
of  their  being  admitted  to  the  public  schools, 
although  smallpox  be  not  prevalent  or  its  out- 
break be  not  apprehended. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  329;  Dec.  Dig. 
«=s>158(2).] 

4.  Schools  and  School  Districts  4s9l58(^ 
—Vaccination  —  Epideuic  —  Sufficienot 
OF  Evidence. 
In   a   suit  to   restrain   a   county   board   of 
health  and  the  county  health  officer  from  en- 
forcing a  rule  of  the  state  board  of  health  re- 
quiring  the  vaccination  of  all  school   children 
and    teachers    before    admission    to    the    public 
schools,  evidence  of  the  probability  of  an  out- 
break of  smallpox  in  the  district  Md  sufBeient 
to  show  that  the  action  of  the  health  board 
was  not  only  reasonable,  but  necessary. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §  329;  Dec  Dig. 
4=»158(2).] 

Appeal  from  Circuit  Court,  Henry  County. 

Suit  for  injunction  by  B.  F.  Hill  and  oth- 
ers against  E.  E.  Bickers  and  others.  From 
a  Judgment  of  the  circuit  court  granting  the 
injunction,  the  defendants  appeaL  Injunc- 
tion dissolved. 

Moody  &  Barbour,  of  New  Castle,  for  ap- 
pellants. Turner  &  Turner  and  Chas.  H. 
Sanford,  all  of  New  Castle,  for  appellees. 

MILLER,  0.  J.  This  action  is  by  Hill,  the 
principal  teacher  In  the  Bethlehem  graded 
common  school,  the  five  district  trustees,  and 


ten  patrons  of  the  school,  as  plalntlfTs, 
against  the  Henry  county  board  of  health 
and  the  county  health  oflScer,  to  prevent  the 
defendants,  by  injunction,  from  enforcing  an 
order  of  the  county  board  of  health  which 
required  the  teachers  and  pupils  In  the  com- 
mon schools  of  the  county  to  be  vaccinated 
as  a  condition  to  their  further  attendance. 

[1-J]  By  virtue  of  section  2049  of  the  Ken- 
tucky Statutes,  giving  it  general  Bnperrisfon 
of  the  health  of  the  citizens  of  the  state, 
with  power  to  make  and  enforce  rules  and 
regulations  to  prevent  the  introduction  or 
spread  of  Infectious  or  contagious  diseases 
to  or  within  the  state,  the  state  board  of 
health  promulgated  rule  35,  which  reads  u 
follows: 

"No  person  shall  become  a  member  of  anr 
school  within  the  jurisdiction  of  this  board,  as 
teacher  or  scholar,  without  furnishing  a  cer- 
tificate from  some  reputable  physician  that  be 
or  she  has  been  successfully  vaccinated,  and 
has  been  revaccinated  at  least  once  in  eack 
seven  years." 

On  August  81,  1916,  the  Henry  county 
board  of  health  took  steps  to  enforce  rule  35, 
supra,  on  and  after  September  11.  191^  by 
notifying  the  teachers  and  trustees  of  the 
county  schools  to  obey  the  rule.  Hill  con- 
ceived the  idea  that  he  had  no  right  or  au- 
thority as  teacher  to  reject  any  pupil  that 
offered  to  attend;  and,  backed  by  Stone, 
the  chairman  of  the  district  board  of  trustees, 
who  took  the  ground  that  the  local  board  of 
health  had  no  authority  to  enter  or  enforce 
the  order  of  August  Slst,  Hill  declined  to 
prohibit  the  attendance  of  unvacdnated  pa- 
pUs.  Thereupon  the  local  health  board  caus- 
ed warrants  to  be  Issued  agalniit  Hill  and 
Stone  for  disobedience  of  said  order;  and 
the  petition  alleges  tbfit  the  defendants  are 
threatening  to  have  other  and  repeated  siin- 
liar  warrants'  to  issue  against  the  plaintiffs. 
The  affidavits  show  that  the  residents  of 
Bethlehem  district,  almost  without  exception, 
are  violently  opposed  to  the  enforced  vaccina- 
tion of  their  children,  and  regard  it  as  an 
unnecessary  and  unwarranted  invasion  of 
their  rights. 

The  circuit  Judge  having  granted  the  relief 
asked,  by  enjoining  the  enforcement  of  rule 
35,  the  local  health  board  has  applied  for  a 
dissolution  of  the  injunction.  The  motion 
was  orally  argued  before  the  Judges  of  the 
Western  division,  sitting  In  chambers. 

The  general  and  uniform  rule  Is  that,  when 
there  Is  a  reasonable  apprehension  of  the 
outbreak  of  a  communicable  disease,  such  as 
smallpox,  health  boards  have  authority  to 
take  such  action  as  was  here  directed.  In 
order  to  stamp  out  the  disease  and  prevent 
its  spreading.  Even  without  a  specific  dde- 
gatiou  of  power,  local  or  administrative  an- 
thoritles  having  control  of  the  schools  or 
general  care  of  the  public  health  are  Justi- 
fied, by  the  existence  of  an  emergency,  in 
making  vacciuation  a  condition  for  admis- 
sion to  the  public  schools.    21  Cyc.  393.    And 
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tbe  Leglslatiire  may  also,  by  express  provl- 
slon,  In  the  exercise  of  Its  police  power,  re- 
quire or  empower  a  local  or  admlulstratlTe 
anthorlty  to  require  yacclnatloa  of  children 
as  a  condition  of  their  being  admitted  to  the 
public  schools,  although  smallpox  be  not 
prevalent,  or  its  outbreak  be  not  apprehend- 
ed. Id.;  Re  Viemelster,  1T9  N.  Y.  235.  72 
N.  E.  97,  70  L.  R.  A.  796,  103  Am.  St.  Rep. 
859,  1  Ann.  Gas.  334;  People  v.  Bkerold, 
211  N.  T.  386,  105  N.  E.  670,  U  B.  A.  1915D, 
223,  Ann.  Cas.  1916C,  652.  But  the  converse 
is  equally  true,  that  unless  such  power  is 
clearly  conferred  local  bodies  may  not  re- 
quire vaccination  In  the  absence  of  smallpox, 
or  the  apprehension  of  an  immediate  out- 
break thereof.  See  People  v.  Board  of  Edu- 
cation, 234  111.  422,  84  N.  E.  1046,  17  L.  B. 

A.  (N.  S.)  709,  14  Ann.  C&s.  943.  and  note 
thereto. 

The  general  rule  and  its  limitations  were 
fully  recognized  and  approved  by  this  court 
in  the  recent  case  of  Board  of  Trustees  of 
Highland  Park  G.  C.  8.  D.  v.  McMurtry, 
169  Ky.  459,  467,  184  S.  W.  390.  Indeed,  it 
would  seem  that  this  case  comes  squarely 
within  the  rule  announced  in  the  McMurtry 
Case  and  is  controlled  by  it. 

[4]  The  plaintiffs  insist,  however,  that  the 
McMurtry  Case  is  not  controlling,  in  its 
facts,  since  the  action  of  the  local  health 
board  was  there  sustained  because  there  was 
a  reasonable  apprehension  of  tbe  outbreak 
of  smallpox  in  Highland  Park  district,  while, 
it  is  claimed,  no  such  apprehension  does  or 
can  exist  in  Bethlehem  district.  In  the  Mc- 
Murtry Case  the  court  was  careful  to  say 
that  the  question  of  the  power  of  the  state 
board  of  health,  or  of  the  local  board  in  the 
absence  of  smallpox  or  an  apprehension  of 
its  outbreak,  to  order  the  vaccination  of  all 
children  as  a  condition  to  their  attendance 
on  school,  was  not  before  tbe  court,  and  was 
not  decided.  But  the  plaintiffs  insist  that 
tlie  question  expressly  left  open  in  the  Mc- 
Murtry Case  is  now  before  the  court  for  tbe 
first  time,  and  of  necessity  must  be  now  de- 
cided. We  have  not  reached  that  conclusion. 
In  our  opinion,  tbe  facts  of  this  case  bring 
it  within  the  principle  applied  in  the  McMur- 
try Case. 

The  application  for  the  injunction  was 
tried  upon  affidavits;  and  for  the  plaintiffs 
we  Itave  the  joint  affidavit  of  tbe  five  trus- 
tees, the  Joint  affidavit  of  ten  patrons  of  the 
school,  and  the  affidavits  of  McGowan,  the 
county  sujierlntendent  of  public  schools,  of 

B.  P.  Hill,  the  teacher,  of  L.  W.  SUvers, 
trustee  of  the  adjoining  district,  and  Dr.  D. 
WiUiolt,  of  Bethlehem,  and  Dr.  J.  T.  McDon- 
ald, of  New  Castle.  Stripping  these  affida- 
vits of  their  irrelevant  portions,  and  giving 
them  their  full  effect,  they  fall  to  meet  the 
altnatlon  as  presented  by  the  local  board  of 
health. 

Hill  says  there  is  not  now  a  case  of  small- 
pox In  Henry  county,   and  that  there  has 


been  none  in  the  past  twelve,  months ;  that 
there  has  not  been  a  case  of  said  disease  in 
Bethlehem  district  within  the  past  eight 
!  years ;  that  the  school  is  flourishing ;  that, 
in  his  opinion,  there  is  no  reasonable  appre- 
hension, or  any  apprehension  or  probability, 
I  of  an  outbreak  of  smallpox  in  the  county  or 
school  district;  that  no  resident  of  the  dis- 
trict has  Joined  the  State  Guard  within  the 
past  two  years,  or  been  in  any  military 
camp  within  that  time;  and  that  an  enforce- 
ment of  rule  35  wUl  disrupt  the  school. 

The  five  trustees  Jointly  say  there  is  no 
reasonable  or  any  apprehension  or  probabili- 
ty of  an  outbreak  of  smallpox  in  Bethlehem 
district;  that  the  enforcement  of  rule  35  is 
unnecessary,  unreasonable,  oppressive,  and 
obnoxious  to  them  and  to  the  patrons  and 
teachers  of  the  school,  and  will  disrupt  the 
school,  by  its  patrons  withdrawing  their 
children  therefrom.  The  affidavit  of  Mc- 
Gowan, the  affidavit  of  the  ten  patrons,  and 
the  affidavit  of  Stivers  are  to  the  same  effect, 
with  the  additional  statement  by  the  patrons 
to  the  effect  "that  the  people  who  live  in  the 
district,  almost  without  exception,  are  vio- 
lently opposed  to  the  enforced  vaccination  of 
their  children." 

Dr.  WUholt  merely  says  that  he  has  re- 
sided at  Bethlehem  since  March  16,  1916; 
that  there  has  not  been  a  case  of  smallpox  in 
Bethlehem  during  that  period;  and  that 
there  is  no  reasonable  apprehension  of  an 
outbreak  of  smallpox  in  the  district. 

Dr.  McDonald  lives  in  New  Castle;  and, 
speaking  from  information,  he  says  there 
has  not  been  a  case  of  smallpox  in  Henry 
county  for  more  than  a  year  before  October 
4,  1916,  and  that  there  is  no  reasonable  ap- 
prehension of  an  outbreak  of  that  disease 
in  the  county,  or  in  the  Bethlehem  district. 

On  the  other  hand,  the  board  of  health 
shows  by  the  affidavits  of  Drs.  A.  P,  Dowden, 
B.  E.  Bickers,  and  T.  J.  Hower,  residents  of 
Henry  county  and  physicians  of  long  prac- 
tice in  that  county,  that  in  every  fall  and 
spring  for  the  past  nine  years  some  section 
of  Henry  county  has  been  quarantined,  at 
great  expense,  on  account  of  an  outbreak  of 
smallpox ;  that  in  view  of  that  fact,  and  the 
further  fact  that  smallpox  was  prevalent 
among  the  state  troops  encamped  at  Ft. 
Thomas,  Ky.,  and  that  about  40  militiamen 
frpm  Henry  county  had  been  encamped  at 
Ft.  Tliomas  and  had  returned  to  Henry  coun- 
ty, the  local  board  of  health  had  concluded, 
after  a  full  discussion  of  the  situation,  that 
it  was  not  only  proper  and  reasonable,  but 
necessary,  for  the  preservation  of  the  health 
of  the  people  of  the  county,  to  enforce  role 
36.  They  further  state  that  vaccination  is 
a  safe  and  sure  preventive  of  smallpox ;  that 
after  a  case  of  smallpox  has  appeared  in  a 
neighborhood  it  is  then  too  late  to  vaccinate 
the  school  children  in  order  to  prevent  the 
closing  of  the  school,  but  that  by  taking  the 
situation  in  band  and  vaccinating  the  chil- 
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dren  before  smallpox  appears  there  will  be 
no  need  of  closing  the  schools;  and  that  the 
vaccination  la  done  at  the  expense  of  the 
county  In  cases  where  parents  are  unable 
to  pay  it 

Owen  Carroll,  a  practicing  physldan  with 
25  years'  experience,  and  health  officer  for 
Henry  county  during  the  past  8  years,  says 
that  during  that  period  he  has  had  control 
and  supervision  of  about  300  cases  of  small- 
pox In  Henry  county ;  that  there  have  been 
numerous  outbreaks  of  smallpox  at  dUIerent 
times  and  at  different  places  in  the  county, 
and  at  least  one  such  outbreak  every  year 
except  the  year  1911;  that  there  had  been 
three  deaths  from  smallpox  in  the  county 
during  said  time;  that  in  1909  Henry  county 
expended  $1,000  for  guards,  food,  and  sup- 
plies In  preventing  the  spreading  of  small- 
I>ox  in  the  county;  that  every  year  since 
1909  the  county  has  expended  from  $100  to 
$300  for  the  same  purpose,  in  addition  to 
the  expense  borne  by  the  patients  them- 
selves; that,  in  his  opinion,  and  in  the  opin- 
ion of  the  medical  profession  as  a  whole,  vac- 
cination is  necessary  in  order  to  prevent 
smallpox;  and  that,  with  the  exception  of 
the  year  1911,  he  has  been  compelled  to 
close  from  one  to  three  public  schools  of 
Henry  county  each  year,  during  his  service 
as  health  officer,  on  account  of  smallpox. 

Carroll  further  says  that  during  the  past 
summer  a  militia  company  composed  of  60 
residents  of  Henry  county  was  sent  to  Ft 
Thomas,  Ey.,  where  smallpox  was  prevalent, 
and  that  about  40  of  them  returned  to  Henry 
county ;  that  a  number  of  the  citizens  of  that 
county  visited  the  camp  at  Ft  Thomas;  that 
in  the  opinion  of  the  local  health  board,  it 
was  necessary  to  require  the  vaccination  of 
school  children  in  order  to  prevent  the  out- 
break of  smallpox  among  them ;  that  all  the 
schools  of  the  county,  except  the  Bethlehem 
school,  and  one  small  school  adjoining  it 
have  complied  with  the  rule,  and,  in  his 
opinion,  the  enforcement  of  the  rule  is  only 
a  reasonable  precaution,  under  the  existing, 
conditions. 

Dr.  W.  L.  Nuttal,  a  practicing  physician  of 
over  40  years'  experience,  sustains  the  health 
board  and  the  health  officer,  and  says  the 
enforcement  of  the  rule  requiring  vaccination 
of  the  school  children  is  not  only  reasonable, 
but  necessary,  to  prevent  an  outbreak  of 
smallpox,  giving  his  reasons  for  his  opinion. 

In  view  of  this  experience  in  Henry  coun- 
ty during  the  past  8  years,  it  is  idle  for  the 
residents  of  Bethlehem  district  to  say  there 
is  no  necessity  of  enforcing  the  vaccination 
rule  in  the  schools,  or  that  it  is  an  unreason- 
able requirement  on  the  part  of  the  health 
board.  They  would  make  their  unprofession- 
al opinions  Jeopardize  the  health  and  lives 
of  all  the  citizens  of  the  county.  Matters  of 
such  grave  importance  are  not  to  be  decided 
according  to  the  whims  of  laymen.    It  pre- 


sents a  medical  question;  and  for  that  rea- 
son boards  of  health  are  usually  composed 
of  physicians,  experts  in  that  line. 

The  proof  makes  it  plain  that  the  action 
of  the  health  board  was  not  only  reasonable, 
but  that  it  was  necessary.  If  it  had  done 
less,  it  clearly  would  have  failed  in  its  duty. 

The  case  comes  squarely  within  the  role 
announced  in  the  McMurtry  Case,  supra. 

The  injunction  granted  by  the  circuit  court 
is  dissolved. 

SETTLE,  TURNER,  and  HURT,  JJ^  OOD- 
cur. 


MINOR   V.    GORDON.      SAME   v.   MINOR. 
SAMB  V.  REYNOLDS. 

(Court  of  Appeals  of  Kentucky.    Oct  27,  1916.) 

TsiAi.  <S=>2S1(1),  2CS@)— Rkqubsted  Irbtbuo- 

TiONS— Issues  and  Evidkhck. 
A  requested  instruction  on  a  cause  of  action 
pleaded  in  the  petition  and  supported  by  soma 
evidence,  though  slight,  should  be  given,  but  not 
one  on  a  cause  of  action  not  pleaded. 

[Ed.  Note.— For  other  cases,  gee  Trial,  Cent 
Dig.  §S  S87,  668,  694,  597;  Dec.  Dig.  «=925ia). 
252(2).] 

Un  petition  for  rehearing. 

Former  opinion  modified,  and  petition  for 
rehearing  overruled.  For  original  opinion, 
see  170  Ky.  609,  186  S.  W.  480. 

Clem  W.  Huggins,  of  Louisville,  and  J,  P. 
Hobson  &  Son,  of  Frankfort  for  appellant 
Joseph  S.  Lewton  and  W.  S.  Sanford,  both  of 
Louisville,  for  appellees. 


CLAT,  0.  In  plalntifTs  petition  for  re- 
hearing and  extension  of  opinion  our  atten- 
tion has  been  called  to  the  fact  that  the 
question  of  insurance  was  not  considered  ia 
our  former  opinion.  It  appears  tiiat  plain- 
tiffs, by  amended  petition,  alleged  that  the 
defendant  had  insured  the  distillery  plant 
and  had  collected  the  insurance.  There  was 
slight  evidence  tending  to  sustain  this  charge. 
On  the  trial  plaintitte  asked  two  instruc- 
tions, one  authorizing  a  recovery  of  their 
pro  rata  part  of  the  insurance  if  the  plant 
was  insured  by  defendant,  and  the  other  an- 
thorizing  a  recovery  if  defendant  failed  to 
take  out  insurance.  The  last  instruction  was 
asked  on  the  theory  that  defendant  in  in- 
vesting the  money  in  the  distillery  plant 
prior  to  the  organization  of  the  proposed 
corporation,  was,  in  effect  a  trustee  for  the 
stockholders,  and  was  therefore  liable  to 
them  if  he  failed  to  take  out  insurance.  In 
response  to  the  contention  that  such  an  in- 
struction should  have  been  given,  it  is  suffi- 
cient to  say  that  no  such  cause  of  action 
was  pleaded.  However,  as  the  claim  that  de- 
fendant had  taken  out  insurance  on  the  prop- 
erty was  pleaded  and  there  was  some  evi- 
dence tending  to  support  this  claim,  the  trial 
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oontt  ahonld  have  given  an  instmctioa  on 
tills  question. 

Wberefore  the  opinion  Is  extended  and 
modified,  as  herein  Indicated ;  otherwise  th» 
petition  for  rehearing  is  overruled. 


GOODMAN  V.  THOMAS. 
(Court  of  Appeals  of  Kratucky.    Oct  26,  1916.) 
Dauages  <3s>181(4)  —  Pxbsonai.  Injubt  —  Kz- 

CES8IVE  DaUAOKS. 

A  verdict  of  $2,750  for  personal  injury  as 
the  result  of  which  plaintiff,  who  had  previously 
been  a  strong,  healthy  woman,  had  not  been  able 
to  control  the  flow  of  her  nrine  due  to  a  misplace- 
ment of  the  womb,  and  bad  suffered  such  af- 
fliction from  the  accident  up  to  the  time  of  the 
last  trial,  nearly  two  years  afterwards,  was  not 
excessive. 

[Ed.  Note.— For  other  cases,  see  I>amaf;es, 
Cent.  Dig.  U  866,  367,  870;  Dec  Dig.  «=» 
131(4).] 

Appeal  from  Ctrcolt  Coort,  McCracken 
County. 

Actions  by  Mrs.  Nell  Martin  Thomas  and 
by  J.  J.  Roof  against  George  H.  Goodman. 
Judgments  for  plaintitr,  and,  from  the  judg- 
ment as  to  plaintiff  Mrs.  Thomas,  the  defend- 
ant appeals.    Affirmed. 

Berry  &  Grassham,  of  Padncab,  for  ap- 
pellant. Sam.  H.  Crossland,  of  Paducab,  for 
appellee. 

CARROLL,  J.  This  is  the  second  appeal 
of  this  case.  On  the  former  appeal  a  judg- 
ment in  favor  of  Roof,  who  was  a  coplaintiff 
with  Mrs.  I^bmas  in  the  lower  court,  for 
$500,  and  in  favor  of  Mrs.  Thomas  for  $1,- 
500,  was  reversed  on  the  ground  that  the 
Judgments  were  excessive.  See  Goodman  v. 
Thomas,  163  Ky.  813,  174  S.  W.  736.  On 
the  trial  from  which  this  appeal  is  prosecut- 
ed there  was  a  Judgment  in  favor  of  Roof 
for  $200  and  in  favor  of  Mrs.  Thomas  for 
$2,750,  and  from  the  judgment  as  to  Mrs. 
Thomas  this  appeal  la  prosecuted  by  Good- 
man. 

The  only  ground  for  reversal  urged  is  that 
the  verdict  was  excessive. 

On  the  second  trial  the  facts  were  sub- 
stantially the  same  as  on  the  first  trial,  ex- 
cept that  on  the  second  trial  there  was  defi- 
nite evidence  concerning  the  seriousness  and 
permanency  of  the  injuries  sustained  by  Mrs. 
Thomas.  In  the  former  opinion  it  was  said 
that  the  evidence  at  the  trial,  which  took 
place  about  six  months  after  the  accident, 
showed  that,  "while  Mrs.  Thomas  had  not 
fully  recovered,  she  had  improved  and  would 
recover,"  and  further  said,  "One  must  con- 
clude that  her  injuries  were  not  very  serious, 
and  certainly  were  not  permanent." 

The  accident  occurred  in.  August,  1913,  and 
the  trial  from  which  this  appeal  is  prosecut- 
ed took  place  in  May,  1915,  nearly  two  years 
after  the  accident. 

The  evidence  on  behalf  of  Mrs.  Thomas 


shows  that  when  she  and  Roof  were  riding 
In  a  buggy  they  were  thrown  out  on  the 
street  when  the  automobile  of  the  appellant 
collided  with  the  buggy,  turning  It  over.  Be- 
fore the  accident,  as  shown  by  the  record, 
Mrs.  Thomas  was  a  strong,  healthy  woman, 
free  from  any  ailment,  and  she  had  never 
been  sick,  being  at  all  times  able  to  do  her 
housework.  The  evidence  shows  that  since 
the  accident  she  had  not  been  able  to  con- 
trol the  flow  of  her  urine  and  has  suffered 
with  .this  affliction  from  the  time  of  the  ac- 
cident up  to  the  time  of  the  last  trial. 

Dr.  Bradley  testified  that  she  had  a  "mis- 
placement of  the  womb  and  also  bladder 
trouble";  that  the  misplacement  of  her 
womb  was  technically  called  antiplexlon,  and 
was  su<A  a  condition  as  would  likely  be  pro- 
duced by  the  shock  and  fall  she  received 
when  thrown  from  the  buggy;  that  he  had 
tried  some  25  times  between  the  date  of  the 
accident  and  the  time  of  the  trial  to  replace 
or  readjust  her  womb  so  that  it  would  re- 
main in  its  proper  place;  but  that  his  ef- 
forts had  not  been  successful,  and  the  pres- 
sure of  the  womb  on  tlie  bladder,  due  to  Its 
displacement,  caused  the  trouble  She  had  in 
controlling  her  urine. 

Dr.  Reddick,  a  physician  introduced  by  ap- 
pellant, testified  that  the  injury  to  the  womb 
known  as  antiplexlon  would  cause  irritation 
of  the  bladder  and  probably  result  in  un- 
controlled fiow  of  the  nrine.  He  further 
said,  testifying  as  an  expert  and  basing  his 
opinion  on  the  statements  made  by  Mrs. 
Thomas  as  well  as  those  made  by  Dr.  Brad- 
ley, that  if  she  could  not  control  her  urine 
It  was  his  opinion  that  the  injury  sustained 
when  she  was  thrown  from  the  buggy  caused 
her  trouble. 

On  this  evidence,  which  shows  vrithout  con- 
tradiction that  Mrs.  Thomas  was  seriously 
injured  as  a  result  of  the  collision,  we  do  not 
think  the  assessment  of  damages  by  the  Jury 
was  so  excessive  as  to  warrant  us  in  saying 
that  it  was  due  to  passion  or  prejudice  on 
the  part  of  the  Jury;  Counsel  for  appellant 
earnestly  contend  that  the  amount  of  the 
verdict  shows  that  the  Jury  must  have  been 
influenced  by  passion  or  prejudice,  but  we 
are  unable  to  agree  with  this  -  Inference, 
which  is  based  solely  on  the  size  of  the  ver- 
dict 

In  setting  aside  verdicts  because  they  are 
excessive,  we  are  controlled  entirely  by  the 
provisions  of  the  Code  which'  authorize  us 
to  order  a  new  trial  only  when  the  damages 
are  so  excessive  as  to  appear  to  have  been 
given  under  the  influence  of  passion  or  prej- 
udice, and  it  has  often  been  said  that  this 
condition  sufficiently  appears  when  the  ver- 
dict is  so  excessive  as  to  strike  the  mind  at 
first  blush  as  being  unreasonable.  The  ver- 
dict is  rather  large,  but  not  so  much  so  as 
to  justify  us  in  setting  up  our  opinion  agalnat 
that  of  the  Jury. 

The  judgment  is  affirmedi 
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BREATHITT   COUNTY   BOARD   OF   EDU- 
CATION V.  FIRST  NAT.  BANK  OF 
JACKSON  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  26,  1916.) 

1.  Schools  and  School  Distbicts  i8=s96  — 
Land  fob  School  Pubposes  —  Rights  of 
HoLDEB  OF  Note  fob  Pbice. 

Whatever  the  rights  of  a  county  board  of 
education  and  tbe  board  of  trustees  of  a  graded 
common  school  district  therein  as  between  them- 
selves in  relation  to  land  bought  by  the  board 
of  education  and  used  for  school  purposes  by  the 
school  district,  the  rights  of  a  bank  holding  a 
note  given  by  the  board  of  education  for  tta« 
land  are  not  affected  thereby. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {{  223,  277,  278; 
Dec.  Dig.  «=>98.] 

2.  Schools  and  School  Distbicts  4=965  — 
School  Pbopbbtt  —  Vesting  Titlk  ik 
School  Distbict — Statute. 

Under  Ky.  St.  |  4484,  relative  to  title  to 
common  school  and  county  seminary  property, 
the  consent  of  the  county  conrt  is  not  necessary 
to  vest  title  in  the  board  of  trustees  of  a  graded 
common  school  district  in  which  land  used  for 
a  school  is  located,  the  county  board  of  educa- 
tion having  purchased  it,  since  the  clause  of  the 
statute,  "the  county  conrt  and  the  board  of  trus- 
tees of  said  seminary  consenting,"  applies  only 
to  county  seminary  property. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |f  162-167;    Dec. 
Dig.  «=»66.] 
8.  Schools  and  School  Distbicts  «=366  ,— 

SCROOL    PEOPEBTT  —  INCUMBRANCES  —  STAT- 
UTE. 

Ordinarily,  when  the  trustees  of  a  graded 
common  school  district  arc  vested  with  title  to 
common  school  property  by  Ky.  St.  S  4484,  the 
board  of  trustees  will  take  the  proporty  subject 
to  any  lien  or  incumbrance. 

[Eid.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  162-167;  Dec. 
Dig.  <S=»65.] 

4.  Schools  and  School  Distbicts  ^=65  — 
School  Pbopebtt  —  Incumbbancxs  —  Stat- 
ute. 
Where   the   trustees   of  a   graded  common 
school  district  receive  tiUe  to  property,  under 
Ky.  St.  i  4484,  from  the  county  board  of  educa- 
tion, which  has  actually  levied  taxes  to  pay  for 
the  property  or  to  disduirge  any  lien  or  Incump 
brance  thereon,  and  the  proceeds  of  such  taxes 
are  sufficient  for  the  purpose,  the  trustees  will 
not  take  subject  to  any  lien  or  incumbrance. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  U  162-167;  Dec. 
Dig.  «=>66.] 

Appeal  from  Circuit  Court,  Breathitt 
County, 

Suit  by  the  First  National  Bank  of  Jack- 
son,' Ky.,  and  others  against  the  Breathitt 
County  Board  of  Education  and  the  Board 
of  Trustees  of  the  Jackson  Graded  Common 
School  District  No.  1.  From  a  Judgment, 
sustaining  demurrer  to  the  answer  of  the 
Breathitt  County  Board  of  Education  and 
dismissing  its  counterclaim  and  cross-peti- 
tion, the  Board  appeals.    Judgment  affirmed. 

O.  H.  Pollard  and  Henry  Spencer,  both  of 
Jackson,  for  appellant  H.  H.  Harris,  of 
Jackson,  E.  E.  Hogg,  of  Boonevllle,  and 
Adams  &  HolUday,  of  Jackson,  for  appellees. 


CLAT,  0.  Early  in  the  year  1919,  Mat- 
tie  Patton  sold  and  conveyed  to  the  Breath- 
itt county  board  of  education  a  tract  of  land 
located  in  the  city  of  Jackson.  The  consid- 
eration was  $1,000  cash  and  three  notes  for 
$500  each,  payable  one,  two,  and  tliree  years 
from  date.  All  of  these  notes  were  paid  by 
the  county  board  of  education,  with  the  ex- 
ception of  the  last  note  due  three  years  from 
date,  which  was  assigned  for  a  valuable  con- 
sideration to  the  First  National  Bank  of 
Jackson.  After  the  purchase  of  the  lot,  a 
graded  school  district,  known  as  Jackson 
graded  common  school  district  No.  1,  cover- 
ing territory  embracing  the  lot  in  qnestlon, 
was  regularly  organized  according  to  law. 
The  board  of  trustees  of  this  district  took 
possession  of  the  lot  in  question  and  erected 
thereon  a  commodious  building,  and  since 
that  time,  has  been  conducting  a  graded 
school  therein. 

Tliis  suit  was  brought  by  the  First  Na- 
tional Bank  of  Jackson  to.  recover  on  the 
note  assigned  to  it  and  enforce  its  vendor's 
lien.  Both  the  county  board  of  education 
and  the  board  of  trustees  of  Jackson  graded 
common  school  district  No.  1  were  made  par- 
ties defendant  The  Breathitt  county  board 
of  education  filed  an  answer,  counterclaim, 
and  cross-petition  in  three  paragraphs.  In 
the  first  paragraph,  it  admitted  the  allega- 
tions of  the  petition.  In  the  second  para- 
graph, it  pleaded  that,  subsequent  to  the 
purchase  of  the  lot  in  question  and  before 
the  first  note  matured,  the  Jackson  graded 
common  school  district  No.  1,  of  Breathitt 
county,  was  regularly  organized.  Thereupon 
it  delivered  to  said  district  possession  of  the 
lot  In  question.  Said  district  then  erected 
valuable  improvements  upon  said  lot  and 
has  since  been  maintaining  thereon  a  graded 
common  school.  Since  taking  possession  of 
said  lot,  the  note  sued  on  and  all  other  obli- 
gations with  reference  to  the  purchase  of 
said  lot  became,  by  operation  of  law,  the 
obligations  of  said  graded  common '  sdiool 
district.  By  paragraph  3,  the  county  board 
of  education  further  pleaded  that  after  the 
delivery  of  the  property  in  question  to  the 
board  of  trustees  of  Jackson  graded  common 
school  district  No.  1,  as  it  was  its  duty  to 
do,  the  obligation  of  the  county  board  be- 
came the  obligation  of  the  Jackson  graded 
common  school  district  No.  1,  and  that  said 
district  thereupon  became  bound  and  liable 
to  the  county  board  of  education  for  the 
purchase  price  of  said  lot  It  further  prayed 
that  It  be  adjudged  a  lien  against  the  Jack- 
son graded  common  school  district  No.  1  for 
the  sum  of  $1,000,  with  interest  from  March 
8,  1910,  and  the  farther  sum  of  $500,  with 

interest  from  the day  of ,  until 

paid.  To  this  answer,  counterclaim,  and 
cross-petition  a  demurrer  was  sustained. 
Thereupon  an  amended  answer,  counterclaim, 
and  cross-petition  was  filed  by  the  county 
board  of  education,  pleading  in  substance 


«s»FoT  other  cases  see  same  topio  snd  KJET-MUMBBR  In  all  K«r-Numb0r«d  DlgasU  and  Indezu 


Digitized  by 


Google 


Ky^ 


BREATHITT  OOOJITr  BOAItD  EDUCATION  ▼.  FIRST  NAT.  BANK 


.771 


that  at  the  time  of  the  organization  of  the 
Jacks<»i  graded  common  school  district  No. 
1,  and  at  the  time  of  answering,  the  comity 
board  of  education  was  the  owner  In  fee 
simple  of  the  lot  in  question ;  that  it  never 
made  any  order  consenting  to  deliver  pos- 
session of  the  property  to  the  Jackson  grad- 
ed common  school  district  No.  1;  that,  when 
said  district  took  possession  of  said  lot  and 
erected  the  improvements  thereon,  the  coun- 
ty board  of  education  was  Indebted  to  its 
vendor  In  the  sum  of  $1,500,  evidenced  by 
three  pramlasory  notes  of  |S0O  each;  that, 
when  said  district  took  possession  of  the  lot, 
4t  did  BO  under  a  verbal  agreement  with  the 
county  Judge  of  Breathitt  county,  by  which 
It  agrreed  and  promised  to  pay  the  remainder 
of  the  purchase  price  due  on  the  lot;  that, 
at  the  time  the  county  Judge  made  such  ver- 
bal agreement,  he  did  so  on  the  advice  and 
with  the  belief  that  his  consent  was  neces- 
sary to  give  the  board  of  trustees  of  said 
graded  school  district  the  right  to  use  said 
property.  It  Is  farther  pleaded  that  said 
graded  district  had  never  paid  any  of  such 
potes  or  any  part  of  them,  but  that  the  an- 
swering defendant  had  been  forced  to  pay 
and  had  fully  paid  ofT  the  first  two  of  said 
notes,  and  that  It  had  a  lien  on  the  lot  In 
question  for  the  two  notes  paid  off  by  it 
amonnting  to  $1,000,  with  6  per  cent  inter- 
est from  March  8,  1910.  It  is  further  alleg- 
ed that  the  answering  defendant  never  con- 
sented, by  order  or  otherwise,  to  turn  ove^ 
the  lot  to  its  codefendant,  except  In  so  far 
as  it  might  be  bonnd  by  the  acts  of  the 
county  Judge  of  Breathitt  county.  The  amend- 
ed pleading  concludes  witjh  the  prayer  that 
plaintiff's  Hen  be  enforced,  that  said  prop- 
erty be  sold  to  satisfy  the  note  sued  on,  and 
that  the  answering  defendant's  demand  for 
$1,000  with  6  per  cent,  interest  from  March 
8,  1010,  until  paid  be  granted ;  that,  if  this 
cannot  be  done, .it  be  adjudged  the  owner 
of  said  lot  and  be  given  possession  of  same. 
To  this  pleading  a  demurrer  was  sustained 
and  the  counterclaim  ttnd  cross-petition  dis- 
missed. The  Breathitt  county  board  of  edu- 
cation appeals. 

[  1  ]  Whatever  may  be  the  rights  of  the  coun- 
ty board  of  education  and  the  board  of  trus- 
tees of  Jackson  graded  common  school  dis- 
trict No.  1  as  between  themselves,  the  rights 
of  the  bank  are  in  no  wise  affected  thereby. 

[21  Section  4484  of  the  Kentucky  Statutes 
is  as  follows: 

"The  title  to  all  common  school  and  all  county 
seminary  property,  the  county  court  and  the 
board  of  trustees  of  said  seminary  consenting,  in 
the  limits  of  any  graded  common  school  district 
organized  under  the  provisions  of  this  law,  shall 
be,  and  the  same  is  hereby,  vested  in  the  board 
of  trustees  of  said  graded  common  school  dis- 
trict, and  they  are  hereby  empowered  to  sell  and 
convey  the  same,  or  to  use  the  same  for  graded 
common  school  purposes,  as  to  them  shall  seem 
best;  but  when  connty  seminary  property  shall 
be  appropriated,  all  pupils  of  the  county  shall 
be  permitted  to  attend  sncb  school  at  such  re- 
duced tuition  from  what  is  ordinary  as  shall  be 


equitable  and  made  good  to  them  their  interest  in 
said  seminary  proper^.  It  is  further  provided, 
that  when  any  graded  school  district  shall  em- 
brace any  school  property  owned  or  held  in  trust 
by  trustees,  said  trustees,  by  a  majority  of  their 
board,  are  hereby  authorised  and  empowered  to 
convey  their  scho<d  property  to  the  trustees  of 
the  graded  school,  at  such  price  and  on  such  con- 
ditions as  may  be  agreed  upon  by  the  trustees  of 
both  parties." 

It  Is  the  contention  of  the  county  board 
that  before  title  to  common  school  property 
vests  in  the  board  of  trustees  of  the  graded 
common  school  district  in  which  it  may  be 
located,  it  is  necessary  that  the  county  court 
shall  consent,  and  that  this  consent  can  be 
given  only  by  order;  properly  entered  and  not 
by  parol.  It  is  therefore  argued  that,  as 
the  consent  in  this  instance  was  never  prop- 
erly given,  the  title  to  the  lot  in  question 
never  vested  ii\  the  board  of  trustees  of  the 
graded  common  school  district,  and  that  for 
this  reason  the  county  board  is  entitled,  not 
only  to  recover  the  purchase  price  paid  by 
it,  but  to  be  relieved  from  the  obligation  of 
discharging  the  note  in  suit  We  are  not  dis- 
posed to  adopt  this  construction  of  the  stat- 
ute. Our  reason  for  so  holding  is  that  the 
Legislature  may  not  deprive  seminary  trus- 
tees of  their  property  without  their  consent 
To  this  end  it  selected  the  county  court  as 
the  proper  person  to  agree  to  the  transfer. 
Stanford  College  v.  Board  of  Education  of 
Lincoln  County,  145  Ky.  838,  141  S.  W.  386. 
W^en  It  comes  to  common  school  property, 
there  is  no  necessity  for  any  such  agreement 
The  title  thereto  may  be  disposed  of  by  tlie 
state.  Reading  the  statute  in  the  light  of 
these  considerations,  we  conclude  that  the 
clause,  "the  county  court  and  the  board  of 
trustees  of  said  seminary  consenting,"  ap- 
plies only  to  county  seminary  property,  and 
that  the  consent  of  the  county  court  is  not 
necessary  to  the  vesting  of  the  title  to  com- 
mon school  prpperty  in  the  board  of  trus- 
tees of  the  graded  common  school  district 
in  whidi  such  property  is  located. 

[3,  4]  Nor  do  we  find  any  merit  in  the  con- 
tention that  the  county  board,  under  the  cir- 
cumstances relied  on.  Is  entitled  to  recover 
of  the  board  of  trustees  of  Jackson  graded 
common  school  district  No.  1  the  $1,000  paid 
by  it  after  that  district  was  organized,  or 
that  as  between  it  and  said  district  it  la  en- 
titled to  be  relieved  of  its  obligation  to  dis- 
charge the  note  sued  on.  It  may  be  conced- 
ed that  ordinarily,  when  the  trustees  of  a 
graded  common  school  district  are  vested 
with  title  to  common  school  property  by  thfe 
foregoing  statute,  the  board  of  trustees  vdll 
take  the  property,  subject  to  any  lien  or  in- 
cumbrance thereon.  Tills  rule,  however,  will 
not  prevail  where  the  property  is  received 
from  another  agency  of  the  state  which  has 
actually  levied  taxes  for  the  purpose  of  pay- 
ing for  the  property,  or  of  discharging  such 
lien  or  incumbrance,  and  the  proceeds  of  such 
taxes  are  sufficient  for  that  purpose.  For 
a«i£ht  that  appears  in  the  answer  and  cross- 
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petition,  a  tax  to  pay  for  the  lot  In  question 
may  have  been  levied  at  the  Instance  and  re- 
quest of  the  board  of  education,  and  the 
?1,000,  by  which  two  of  the  notes  were  dis- 
charged, may  have  been  paid  out  of  the  pro- 
ceeds of  such  tax ;  and  of  this  tax  there  may 
be  In  Its  hands',  or  In  process  of  collection, 
a  sum  sufficient  to  pay  the  note  sued  on.  In 
the  absence  of  an  allegation  to  the  contrary, 
we  must  assume  that  such  Is  the  case,  and. 
If  such  be  the  case,  the  board  of  education 
cannot  recover  of  the  graded  common  school 
district  the  $1,000  paid  after  the  title  vested  In 
the  district,  or  be  relieved,  so  far  as  that 
district  is  concerned,  from  Its  obligation  to 
pay  the  $500  note  sued  on  in  this  action. 
Since  the  answer  and  cross-petition  does 
not  state  facts  suflBclent  to  constitute  a 
cause  of  action  against  the  board  of  trustees 
of  Jackson  graded  common  school  district 
No.  1,  It  follows  that  the  demurrer  thereto 
was  properly  sustained. 
Judgment  affirmed. 


ANDERSON  T.  SANDT  VAIXJIY  ft  B.  BY. 

OO. 
(Court  of  Appeals  of  Kentucky.    Oct.  20,  1016.) 

1.  RETOBMATIOH     of    iRBTBUintNTS    €=>45(6) — 
CONVKYANCB  OF  BaILROAD  RiOBT  OF  WAY— 

Sufficiency  of  Evidence. 
In  a  suit  to  reform  a  conveyance  of  a  rail- 
road right  of  way  on  the  ground  that  it  did  not 
describe  the  land  sold  to  the  railroad,  and  that 
the  words  "or  as  same  may  hereafter  be  locat- 
ed" had  been  inserted  in  the  deed  by  the  fraud 
of  the  railroad  and  its  agents,  evidence  held 
not  so  full,  clear,  and  definite  as  to  justify  a  de- 
cree reforming  the  conveyance. 

[ESd.  Note. — For  other  cases,  see  Beformation 
of  Instruments,  Cent.  Dig.  8  162:  Dec.  Dig. 
«=»45(5).] 

2.  Clebks  of  Coubts  <S=i>18— Fees— Ekcobd— 
Indexing  of  Witnesses. 

A  clerk  failing  to  index  the  names  of  the 
witnesses  in  the  record,  as  required  by  rule  5, 
Bubsec  6  (154  S.  W.  viii),  is  expressly  prohibit- 
ed from  collecting  his  fees  therefor  by  rule  6, 
subsec.  8  (154  S.  W.  viii). 

[Ed.  Note. — For  other  cases,  see  Clerks  of 
(Courts,  Cent  Dig.  {§  44,  47,  48;  Dec.  Dig. 
<8=>18.] 

Appeal  from  Circuit  Court,  Letcher  County. 

Suit  by  Reuben  Anderson  against  the  San- 
dy Valley  &  Elkhom  Railway  Company. 
Cause  transferred  to  the  equity  docket  and 
petition  dismissed,  and  plalntlCt  appeals.  Af- 
firmed. 

David  Hays,  of  Whitesburg,  and  J.  P.  Hob- 
son  ft  Son,  of  Frankfort,  for  appellant 
Bailey  P.  Wootton,  of  Has^rd,  Morgan  &  Har- 
vle,  of  Whitesburg,  Hager  ft  Stewart,  of 
Ashland,  Jesse  Morgan,  of  Hazard,  and  Lew- 
Is  E.  Harvie,  of  Whitesburg,  for  appellee. 

MILLEB,  0.  J.  The  appellant,  Reuben 
Anderson,  owned  a  farm  of  80  acres  on  Elk- 
horn  creek,  in  Letcher  county,  and  about  one 
mile  from  the  city  of  Jenlclns.     About  six 


acres  of  it  were  level;  tbe  remainder  was 
liilly  and  broken. 

The  appellee,  the  Sandy  Valley  ft  Blkhom 
Railway  Company  (hereinafter  called  tin 
"railway  company"  for  brevity),  was  organiz- 
ed for  the  purpose  of  oonstnictliig  a  rail- 
road from  tbe  month  of  Shelby  creek,  in 
Pike  county,  to  a  point  near  the  head  of 
Blkborn  creek,  in  the  adjoining  county  of 
Letcher,  a  distance  of  about  36  miles. 

On  August  27,  1902,  and  in  consideration 
of  tbe  sum  of  |130  then  paid,  and  $132JiO  to 
be  paid  in  90  days  thereafter,  Anderson  and 
wife  sold,  and  agreed  to  convey  to  the  ap- 
pellee, a  strip  of  land  throng  his  farm,  de- 
scribed as  follows: 

"A  right  of  way  for  a  single  or  double  track 
railway,  extending  through  the  limits  of  onr 
farm,  which  is  bounded  on  the  north  by  WilUam 
Ison,  bounded  on  the  east  by  John  Adams, 
bounded  on  the  south  by  Sam  Ison,  bonnded  on 
the.jrest  by  Sam  Ison. 

"Beginning  at  Station  121+42.8  and  running 
up  Elkhom  creek  to  Station  127+110  to  the 
upper  end  of  said  described  farm  a  distance  of 
690  a  width  of  100  ft  and  50  ft  from  center 
line  and  containing  about  1^  acres.  It  is  un- 
derstood that  there  is  to  be  no  crops  interfered 
with  or  garden  or  orchard  until  grantor  Ander- 
son has  reasonable  time  to  remove  said  orchard, 
etc.  It  is  further  agreed  that  said  Anderson 
has  the  right  to  fence  said  line  on  the  premises 
and  also  to  cultivate  up  to  track  provided  it  does 
not  interfere  or  obstruct  the  track  or  line.  It 
is  agreed  that  the  company  remove  a  crib  at 
their  expense. 

"The  said  right  of  way  to  be  of  a  width  of  not 
jless  than  one  hundred  (100)  feet  and  such  addi- 
tional width  as  may  be  necessary  for  cuts  and 
fills." 

On  the  back  of  the  contract  there  la  tUa 
indorsement: 

"If  the  dwelling  ^ouse  of  Anderson  has  to  be 
removed  it  is  to  be  removed  from  off  the  line  at 
expense  of  R.  R.  Co.  or  any  building  he  has  it 
shall  be  removed  from  off  the  line." 

The  railway  company  then  located  the  pro- 
posed right  of  way  by  clearing  it  and  driv- 
ing stakes  along  the  center  Une  thereof. 
It  will  be  noticed,  however,*  that  the  descrip- 
tion in  the  contract  did  not  specifically  lo- 
cate the  right  of  way ;  it  merely  contracted 
for  a  right  of  way  through  the  ftirm,  hav- 
ing a  width  of  100  feet  and  a  length  of  690 
feet,  and  running  to  the  upper  end  of  the 
farm. 

On  November  22d  following,  Anderson  and 
wife  completed  their  contract  by  executing 
and  delivering  to  the  railway  company  a 
deed  which  contained  a  description  of  the 
right  of  way  and  provisions  concerning  it, 
reading  as  follows: 

"A  right  of  way  for  a  single  or  double  track 
railway,  extending  through  the  limits  of  our 
farm,  which  is  bounded  on  tbe  north  by  the 
lands  of  William  Ison:  on  the  east  by  the  lands 
of  John  Adams;  on  the  south  by  the  lands  of 
Sam  Ison;  on  the  west  by  the  lands  of  Sam 
Ison. 

"The  said  right  of  way  to  l)e  one  hundred 
(100)  feet  wide,  and  of  such  additional  width 
as  may  be  necessary  for  cuts  and  fills.  This 
deed  intends  to  and  does  convey  said  above-de- 
scribed right  of  way  where  same  is  now  locat- 
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ed  on  said  land,  or  as  same  may  hereafter  be 
located. 

"It  U  understood  and  agreed  that  if  it  is  nec- 
essary to  remove  the  dweilintr  house  of  said 
Anderson  from  said  right  of  way  the  said  rail- 
way company  is  to  pay  the  expenses  therefor, 
and  remove  same ;  also  any  other  buildings  now 
on  said  land  which  it  may  be  necessary  to  be 
moved. 

"It  is  understood  and  agreed  that  said  Ander- 
son has  the  right  to  cultivate  up  to  the  track 
provided  it  in  no  way  interferes  with  or  ob- 
structs said  railway  company." 

The  remaining  $132.50  of  the  purchase 
money  was  paid  to  Anderson,  and  the  deed 
was  delivered  to  the  railway  company  and 
lodged  for  record  on  November  29,  1902,  in 
the  Letcher  eouiJty  court  clerk's  office.  It 
will  be  noticed  that  the  deed  describes  the 
right  of  way  therein  conveyed  as  it  was  then 
located  on  said  land,  "or  as  same  may  here- 
after be  located." 

Nothing  was  done  toward  building  the  rail- 
road until  about  June,  1911,  when  the  rail- 
way company  began  grading  its  right  of  way 
upon  a  location  somewhat  different  from  the 
right  of  way  that  had  been  tentatively  locat- 
ed at  the  time  the  contract  was  made,  in 
1902.  Thereupon,  on  July  25,  1911,  Anderson 
filed  this  suit  for  trespass,  asking  a  judg- 
ment for  13,000  for  the  land  actually  taken 
by  the  railway  company  In  relocating  the 
right  of  way,  and  for  the  further  sum  of  $1,- 
000  damages  to  the  remaining  portion  of  his 
land,  resulting  to  It  from  the  taking  and  con- 
version of  the  right  of  way.  He  did  not  then 
offer  to  reform  the  contract,  or  to  return  the 
purchase  money  and  rescind  the  contract. 
The  railway  company  answered  traversing 
the  material  allegations  of  the  petition,  and 
alleging  that  It  took  possession  of  the  strip  of 
land  described  in  the  petition  under  and  by 
virtue  of  its  deed,  and  not  otherwise.  The 
right  of  way  as  described  in  the  contract  of 
August  27,  1902,  contained  1%  acres.  By  an 
amended  answer,  the  railway  company  spe- 
dflcally  described  the  right  of  way  as  actu- 
ally used  by  it  and  which,  according  to  the 
survey,  contained  2.51  acres. 

In  his  reply  the  plaintiff,  for  the  first  time, 
alleged  fraud,  by  saying  that  the  deed  did 
not  describe  the  land  sold  to  the  railway 
company,  and  that  the  words,  "or  as  same 
may  hereafter  be  located,"  had  been  Inserted 
in  the  deed  by  the  fraud  of  the  defendant 
and  its  agents.  It  Is  further  alleged  in  the 
reply  that,  at  the  time  Anderson  signed  the 
deed,  the  railway  company  and  its  agents 
falsely  and  fraudulently  represented  to  him 
that  the  deed  embraced  the  boundary,  and 
only  the  boundary,  named  in  the  preliminary 
cmtract  of  August  27tb,  and  that  he  did  not 
discover  the  fraud  in  said  deed  until  about 
June  15,  1911,  which  was  about  six  weeks 
before  this  suit  was  instituted,  and  fully 
three  months  before  the  charge  of  fraud  was 
made.  The  reply  prays  for  a  correction  of 
the  deed,  that  defendant's  rights  thereunder 
be  forfeited,  and  for  Judgment  aa  asked  in 
the  petition. 


The  rejoinder  traversed  the  all^Eatlons  of 
fraud;  and,  by  his  amended  rejoinder,  which 
was  traversed  of  record,  the  defendant  In- 
terposed the  five  years'  statute  of  limitation, 
alleging,  by  way  of  spedflcation, '  that  the 
deed  had  been  delivered  by  the  plaintiff  and 
recorded  in  1002  in  the  Letcher  county  court 
clerk's  office,  and  that  plaintiff  had  not 
brought  his  action  until  July,  1011,  which 
was  more  than  eight  years  after  the  deed 
had  been  delivered  and  recorded. 

Upon  the  issues  thus  made,  the  case  was 
transferred  to  the  equity  docket;  and  upon 
a  trial  thereof  the  chancellor  dismissed  the 
petition.    Anderson  appeals. 

Appellee  insists  that,  its  plea  of  limitation 
was  sustained  by  the  proof  and  was  sufficient 
to  Justify  the  Judgment  of  the  chancellor  un- 
der the  authority  of  Brown  v.  Brown,  91  Ky. 
639,  11  S.  W.  4,  12  Ky.  Law  Bep.  280,  and 
similar  cases,  holding  that,  in  order  to  main- 
tain an  action  for  relief  from  fraud,  the 
plaintiff  must  allege  and  prove  that  he  dis- 
covered the  fraud  or  mistake  within  five 
years  next  before  the  bringing  of  the  action, 
and  that  he  could  not,  by  the  exercise  of  rea- 
sonable diligence,  have  discovered  it  sooner ; 
and  that,  the  deed  being  of  record,  the  law 
imputed  notice  to  him.  On  the  other  hand, 
appellant  insists  that  limitation  is  not  avail- 
able, because  And#rson  remained  in  posses- 
sion of  the  land  until  the  new  right  of  way 
was  taken  in  the  summer  of  1911 ;  that  the 
new  right  of  way  was  not  located  within 
a  reasonable  time  after  the  contract  and  deed 
were  executed ;  and,  finally,  that  If  the  com- 
pany had  the  right  to  make  another  location 
after  eight  years,  it  should  pay  for  the  addi- 
tional acre  then  taken.  Under  our  view  of 
the  merits  of  the  case,  however,  we  do  not 
consider  it  necessary  to  discuss  these  subor- 
dinate questions;  for,  if  the  plaintiff  has 
failed  by  his  proof  to  authorize  a  reforma- 
tion of  the  deed,  it  must  stand,  as  written. 

At  the  time  the  deed  was  written  in  1002, 
Anderson  was  36  years  old,  and  describes 
himself  as  a  farmer,  merchant,  blacksmith, 
and  carpenter.  He  was  then  a  constable, 
and  formerly  had  been  a  magistrate.  We 
mention  this  to  show  that  Anderson,  by  rea- 
son of  his  age  and  experience,  was  a  man  of 
more  than  average  intelligence,  and  in  the 
full  possession  of  his  powers. 

Anderson  testified  that  he  agreed  with  N. 
T.  Hopkins  as  to  the  terms  of  the  contract; 
that  6.  B.  Vaughn  took  plaintiffs  acknowl- 
edgment to  the  written  contract  of  August 
27,  1902;  that  Monroe  Bentley,  a  deputy 
county  court  clerk,  took  his  acknowledgment 
to  the  deed  executed  in  November,  1002; 
that  he  did  not  read  the  deed  because  he  had 
sore  eyes;  that  Bentley  first  offered  Ander> 
E»n  the  deed  for  him  to  read;  that  Andei^ 
son  told  Bentley  it  hurt  his  eyes  to  read, 
and  asked  Bentley  if  the  deed  was  written  ac- 
cording to  the  contract;  that  Bentley  said 
It  was,  and  he  then  read  some  of  it  to  An- 
derson;   that  the  part  of  the  deed  whld^ 
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Bentley  read  to  him  contained  the  same  stlp- 
iilationa  that'  the  contract  contained;  but 
that  he  did  not  read  that  portion  which  re- 
cited that: 

"This  deed  intends  to,  and  does  convey  said 
above  described  right  of  way  where  game  is  now 
located  on  said  laud,  or  aa  same  may  hereafter 
be  located." 

Anderson  testified  that  his  wife,  his  broth- 
er Ben  Anderson,  Sam  Vanover,  Ben  Wright, 
Sarah  Wright,  Monroe  Bentley,  and  perhaps 
Oraut  Vanover,  were  present  when  the  deed 
was  executed. 

Ben  Anderson,  appellant's  brother,  testi- 
fied that  he  was  present  when  Reuben  ex- 
ecuted the  deed ;  tliat  Rueben  had  sore  eyes ; 
that.  In  reading  the  deed  to  Reuben,  Bentley 
read  some  of  It  but  did  not  read  the  "new 
clause"  referring  to  the  future  location  of 
the  right  of  way.  He  further  testified  that 
there  had  been  a  marked  advance  in  the 
price  of  lands  in  that  neighborhood  since 
1902,  and  that  Reuben's  30  acres  of  land 
were  now  worth  $7,000  or  ?8,000,  and  that 
the  right  of  way  strip  taken  by  the  railway 
company  was  worth  |3,000,  and  that  his 
brother  had  been  Incidentally  damaged  to 
the  extent  of  $1,000. 

Neither  Ben  Wright  nor  his  wife  testified ; 
and,  although  Sam  Vanover  and  Grant  Van- 
over  testified,  Keither  of  them  said  anything 
about  Bentley,  or  any  one,  having  read  or 
faUed  to  read  the  deed  to  Reuben  Anderson. 
The  Vanovers  testified  only  as  to  land  values, 
and  damages ;  and  Bentley  contradicted  An- 
derson. 

It  appears,  therefore,  that  appellant  Is 
corroborated  only  by  bis  brother,  Ben  Ander- 
son. 

On  the  other  hand,  Daniel  Roberts,  a  dep- 
uty county  clerk  for  Pike  county,  testified 
that  be  was  present  when  Anderson  and  his 
wife  signed  and  acknowledged  the  deed  for 
the  right  of  way ;  that  A.  B.  Auxier,  the  at- 
torney who  drew  the  deed,  an^  G.  B.  Vaughn 
were  also  present  on  that  occasion;  that 
Anderson  and  Vaughn  bad  quite  a  discussion 
over  the  deed;  that  the  discussion  related 
to  the  "new  dnuse"  above  referred  to,  which 
conveyed  the  right  of  way  as  then  located, 
"or  where  it  may  hereafter  be  located."  Rob- 
erts says  Anderson  claimed  that  tbe  com- 
pany might,  under  that  right,  run  tbe  road 
through  his  house,  or  something  like  that, 
and  wanted  to  know  if  he  could  recover  dam- 
ages in  case  his  house  should  be  so  damaged ; 
and  that,  finally,  to  satisfy  him,  Mr.  Auxier 
Inserted  the  clause  in  the  deed  making  the 
railway  company  pay  tbe  expense  of  remov- 
ing Anderson's  house  or  anything  else  that 
bad  to  be  moved  oS  of  the  right  of  way. 
Roberts  says  the  discussion  of  the  "new 
clause"  led  to  the  insertion  of  tbe  clause  re- 
quiring tbe  company  to  pay  the  expense  of 
the  removal. 

A.  E.  Auxier,  an  attorney  of  PlkevUle,  rep- 
rei^nted  the  appellee  in  preparing  the  deeds 
for  the  right  of  way.  He  testified  that  he 
prepared  a  great  many  deeds  for  the  appellee 


in  connection  with  this  right  of  way;  that  he 
had  no  recollection,  Independent  of  the  deed 
itself,  as  to  the  circumstances  attending  the 
execution  of  it;  that  he  wrote  tbe  Anderson 
deed ;  tbat  most  of  It  was  written  in  his  of- 
fice on  a  typewriter,  and  part  was  written 
by  him  with  pen  and  ink;  that  all  the  deeds 
which  he  wrote  for  the  right  of  way  con- 
tained the  "new  clause"  as  to  the  future  lo- 
cation of  tbe  right  of  way ;  and  that  the  two 
clauses  In  the  deed  relating  to  the  company's 
paying  the  expense  of  removing  Anderson's 
houses  and  the  other  permitting  Anderson  to 
cultivate  up  to  the  railroad  track  were  iu 
his  handwriting  and  were  jvritten  by  him  at 
tbe  time  the  deed  was  executed.  He  further 
refers  to  tbe  fact  that  the  deed  as  written 
conveyed  a  right  of  way,  that  it  did  not  con- 
vey any  particular  land,  and  that  all  tbe 
deeds  were  so  written. 

Bentley,  the  deputy  clerk  who  took  Ander- 
son's acknowledgment,  testified  that  there 
was  a  discussion  in  which  Anderson  and  bis 
wife  claimed  that  the  railroad  would  be  too 
close  to  their  house  and  did  not  want  to  sign 
the  deed  on  that  account ;  tbat  they  claimed 
it  would  do  them  damage  by  running 
through  their  orchard;  and  tbat  they  weru 
afraid  the  trains  would  run  over  their  chil- 
dren and  kill  them.  He  says  that  Vaughn 
read  the  deed  first,  that  Reuben  Anderson 
asked  Vaughn  to  let  him  read  the  deed,  and 
that  Anderson  read  the  deed  before  be  ac- 
knowledged It 

Bentley  says  there  was  another  dispute 
about  tbe  clause  which  stated  that  the  com- 
pany should  have  .80  feet  or  more,  if  neces- 
sary, for  making  cuts  and  fills;  that  Ander- 
son wanted  that  clause  cut  out  and  a  specific 
statement  of  the  width  of  the  right  of  way 
inserted.  Bentley  also  contradicts  Anderson, 
by  saying  that  Vaughn  read  the  deed  first, 
and  that  Anderson  afterwards  read  It  before 
he  acknowledged  it. 

While  Vaughn  does  not  remember  whether 
he  was  present  when  the  deed  was  executed, 
he  does  remember  having  a  conversation  with 
Anderson  when  they  were  contracting  about 
the  right  of  way,  and  says  that  Anderson  and 
his  wUe  objected  to  signing  the  contract  be- 
cause it  placed  the  right  of  way  too  near 
their  residence.  Vaughn  did  a  great  deal  of 
work  in  connection  with  procuring  the  right 
of  way;  and',  while  he  does  not  remember 
whether  he  was  present  when  the  Anderson 
deed  was  executed  as  testified  to  by  Bentley, 
he  says  he  always  read  the  deeds  to  the  gran- 
tors and  let  any  one  else  read  them  that 
wanted  to,  and  that  if  he  was  present  on  that 
occasion  be  certainly  read  the  deed  in  full  to 
Anderson. 

[1]  This  constitutes  all  the  testimony  upon 
the  subject  of  the  fraud  claimed  by  Ander- 
son to  have  been  practiced  upon  him  and 
his  wife.  In  addition,  it  appears  from  many 
witnesses  that  all  the  land  in  the  neighbor- 
hood. Including  appellant's  land,  has  enor^ 
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mously  enbanced  in  valne  since  the  contract 
was  made.  Appellant  is  snstalned  by  no  wit- 
ness except  his  brother  Ben  Anderson;  while 
he  Is  contradicted  by  Roberts,  Auxler,  Bent- 
ley,  and  Vaughn,  all  disinterested  witnesses. 

It  Is  elementary  that  the  reformation  of 
a  written  contract,  which  is  the  highest  and 
most  solemn  evidence  ot  the  agreement  of 
the  parties,  upon  the  ground  of  fraud  prac- 
ticed in  Its  execution,  will  not  be  granted,  un- 
less the  proof  of  the  fraud  ia  clear  and 
definite;  and  that  a  complainant  who  aslca 
that  a  part  of  the  stipulations  be  permitted 
to  stand,  and  a  part  to  be  altered,  or  stricken 
oat,  must  produce  stronger  proof  than  is 
required  "from  one  who  disowns  the  contract 
in  its  entirety  on  the  ground  of  fraad  or  un- 
due Influence.  In  no  case  will  a  court  of 
equity  decree  an  alteration  in  the  terms  of 
a  duly  executed  written  contract  for  fraud 
or  mistake  unless  the  proofs  are  full,  clear, 
and  dedslye;  a  mere  preponderance  of  evi- 
dence is  not  enough.  Royer  Wheel  Co.  T. 
MUler,  60  S.  W.  62,  20  Ky.  Law  Rep.  18S1; 
Coleman  v.  Illinois  Life  Ins.  Co.,  82  S.  W. 
616,  26  Ky.  Law  Rep.  900;  Ison  v.  Sanders, 
163  Ky.  610,  174  S.  W.  605;  Southard  v, 
Cnrley,  134  N.  T.  148,  31  N.  E.  330,  16  L.  R. 
A.  561,  30  Am.  St.  Rep.  642,  and  the  cases 
there  cited  as  to  the  amount  of  proof  requir- 
ed to  authorize  the  refonnation  of  a  written 
instrument  on  the  ground  of  mistake  or 
fraud.  See,  also,  Pomeroy's  E}q.  Jur.  (3d 
Ed.)  S  S59.  The  courts  have  stated  the  rule 
as  to  the  degree  of  evidence  required  for 
tbe  reformation  of  a  contract  In  m&ny  dif- 
ferent, ways;  but,  however  the  rule  may  be 
expressed,  the  evidence  must  be  sufficiently 
cogent  to  thoroughly  satisfy  the  mind  of  the 
court  that  fraud  has  been  committed.  The 
proof  here  does  not  rise  to  that  dignity;  on 
the  contrary,  the  weight  of  it  rebuts  the 
charge  of  fraud. 

[2]  The  record  is  condemned  for  the  fail- 
ure of  the  clerk  to  index  the  names  of  the 
witnesses,  as  required  by  subsection  6  of  rule 
5  of  court  a54  S.  W.  vill),  and  the  clerk  who 
made  the  record  is  prohibited  from  collecting 
liU  fees  tlierefor.  Rule  6,  subsec.  8  (154  S. 
W.  vill). 

Judgment  affirmed. 


TOTJNG  V.  TOTJNG. 
(Court  of  Appeals  of  Kentucky.    Oct  26,  1916.) 

Affkai.  and  Ebbob  «=>61  —  Jubtsdiotioitai. 

Amount— Judgment  fob  Alimony. 
An  appeal  to  the  Court  of  Appeals,  prose- 
cuted July  19,  1916,  from  a  Judgment  rendered 
Jane  ^,  1915,  awarding  as  alimony  $16  a  month 
ftom  January  23,  1916,  will  be  dismissed;  it 
being  apparent  that  appellant  could  not  have 
paid  an  amount  aufiBcient  to  give  the  court  juris- 
diction. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  276-292;  Dec.  Dig.  «=i>61.] 


Appeal  from  Circuit  CJourt,  Campbell 
County. 

Suit  for  divorce  between  Louise  Toung  and 
Charles  Toung.  From  a  Judgment  awarding 
aUmony,  Charles  Toung  appeals.  Appeal 
dismissed. 

Wm.  U.  Warren,  of  Newport,  for  appel- 
lant Frank  V.  Benton,  of  Newport  for  ap- 
pellee. 

CLARKE,  J.  This  appeal  Is  from  a  judg- 
ment awarding  appellee  as  alimony  $16  a 
month  from  January  23,  1916.  As  the  judg- 
ment was  rendered  on  June  23,  1916,  and 
superseded  on  July  19,  1915,  when  the  ap- 
peal was  prosecuted,  it  is  apparent,  although 
appellant  does  not  show  any  payments  under 
the  Judgment,  that  he  could  not  have  paid 
within  that  time  an  amount  sufficient  to  give 
this  court  Jurisdiction. 

Therefore,  under  authority  of  Van  Meter 
V.  Van  Meter,  168  Ky.  783,  182  S.  W.  950, 
the  appeal  is  dismissed. 


RIFFB  &  JONBJS  v.  McKINNBT  DEPOSIT 
BANK. 

(Court  of  Appeals  of  Kentucky.    Oct  26,  1916.) 

1.  Banks  anu  Banking  ^=>227(3)  —  Action 
BT  DxPoarroK— EvinERCK — Sutfioienct. 

In  a  suit  by  a  depositor  against  a  bank  in 
which  an  accounting  was  sought,  on  the  ground 
that  the  bank  had  improperly  kept  its  books  by 
failing  to  credit  deposits  and  in  wrongfu^ 
charging  plaintifFs  account  evidence  hM  suffi- 
cient to  aapport  a  judgment  dismissing  the  peti- 
tion and  a  counterclaim  alleging  overdraft  by 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  «=s>227(8).] 

2.  Afpkai.  and  Ebbob  «=9l062(l)  —  Review  — 
Habmlsss  Ebbob. 

Error  of  the  court  in  overruling  a  motion 
to  transfer  the  case  to  the  ordinary  docket  and 
a  motion  for  an  issue  out  of  chancery,  made  un- 
der Civ.  Code  Prae.  g  10,  providing  for  the  trans- 
fer of  an  equitable  action  to  the  ordinary  docket, 
and  transfer  of  issues  out  of  chancery,  was  harm- 
less where  the  jury  could  have  come  to  no  other 
conclusion  than  that  reached  by  the  chancellor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4212;  Dec.  Dig.  «8=»1062(1).] 

3.  Jubt  «=»25(6)— Demand— Time  fob. 

A  motion  for  an  issue  ont  of  chancery,  which 
was  not  made  until  nearly  a  year  after  filing  of 
the  suit  or  until  many  months  after  the  issues 
had  been  made  up  and  the  proofs  taken,  was  not 
seasonably  made. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i{  16&-164,  170;  Dec.  Dig.  «s>25(6).] 

Appeal  from  Circuit  Court  Lincoln  County. 

Suit  by  Rlffe  &  Jones  against  the  McKln- 
ney  Deposit  Bank,  in  which  defendant  made 
a  counterclaim.  From  a  Judgment  dismiss- 
ing petition  and  counterclaim,  plaintiffs  ap- 
peal.   Affirmed. 

Robert  Harding,  of  Danville,  and  Oeo.  D. 
Florence,  of  Stanford,  for  appellants.  J.  B. 
Paxton,  of  Stanford,  for  appellee. 
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THOUAS,  J.  The  appellants,  Rlffe  & 
Jones,  were  engaged  In  the  produce  business, 
and  the  firm  ran  an  account  with  the  ap- 
pellee bank  from  July  1,  1907,  to  June  30, 
1912.  The  account  was  kept  In  the  usual 
way  by  deposits  being  made  from  time  to 
time,  and  checks  being  drawn  against  It  In 
the  same  manner.  On  February  4,  1913,  the 
firm  filed  this  suit  In  equity  against  the  bank, 
charging  in  substance  that  during  the  time 
of  the  running  of  the  account 'they  had  de- 
posited something  near  $100,000,  and  the 
bank  had  Improperly  k^t  Its  books  by  fall- 
ing to  credit  it  with  deposits,  none  of  which 
was  designated,  and  had  wrongfully  charg- 
ed the  account  with  unspecified  amounts, 
and  that  the  facts,  as  plaintiffs  believe, 
would  show  the  bank  to  be  indebted  to  the 
firm  In  a  sum  at  least  as  much  as  $1,500,  for 
which  amount  they  prayed  Judgment,  and 
In  the  petition  ask  that  the  case  be  referred 
to  the  master  commissioner.  A  demurrer  was 
filed  to  the  petition  by  the  bank,  but  there  is 
no  record  of  It  ever  having  been  acted  on. 
Some  time  after  the  filing  of  the  demurrer 
an  answer  was  filed  by  the  bank,  which  is 
a  general  denial,  and,  following  this,  an 
amended  petition  was  filed,  In  which  It  is 
stated  that  plaintiffs'  account  with  the  bank 
should  hare,  but  bad  not,  been  credited  with 
the  following  amounts:  August  12,  1908, 
$200;  May  28,  1909,  $10;  June  1,  1909,  $99; 
February  26,  1910,  $100;  June  7, 1910,  $352.- 
72;  September  21,  1911,  $43.10;  AprU  2, 
1912,  $517.05.  It  is  furthermore  alleged  in 
the  amended  petition  that  the  account  had 
been  wronjjfuUy  charged  with  two  checks 
which  had  been  Issued  by  the  firm  of  Rlffe 
&  True;  the  amount  of  these  checks  being 
one  for  $23.70,  and  the  other  for  $6.90,  or 
a  total  wrongful  charge  of  $30.60.  These 
alleged  errors  against  plaintiffs  aggregate 
$1,352.47,  for  which  amount  Judgment  was 
prayed  In  the  amended  pleading.  These 
items  were  put  In  issue  by  an  appropriate 
pleading,  which  was  also  made  a  counter- 
claim, whereiij  the  bank  sought  to  recover 
of  plaintiffs  the  sum  of  $115.66,  which  it 
charged  was  an  overdraft  created  during 
the  nmnlog  of  the  account  After  the  tak- 
ing of  proof  the  case  was  submitted,  and  the 
court  dismissed  both  the  petition  and  the 
counterclaim,  and  from  this  Judgment  the 
plaintiffs  prosecute  this  appeal.  On  the  3d 
day  of  June,  1914,  the  plalntlfls  entered  a 
motion  for  the  court  to  appoint  an  expert 
to  examine  the  books  of  the  defendant,  so 
far  as  applicable  to  the  account  in  question, 
but  thl^  motion  was  overruled,  and  on  the 
same  day  a  motion  was  made  to  transfer  the 
case  to  the  ordinary  docket,  which  was  not 
acted  upon  by  the  court,  and  the  motion  for 
such  transfer,  which  was  renewed  on  the  11th 
day  of  November,  1914,  and  so  far  as  we  can 
ascataln  from  the  record,  met  a  like  fate. 
On  November  21,  1914,  plaintiffs  moved  the 
court  for  an  issue  out  of  chancery  to  try  the 


Issues  with  refermoe  to  the  various  Items  In 
controversy,  which  motion  was  overruled, 
and  the  cause  was  thereupon  submitted,  with 
the  result  heretofore  stated. 

The  only  testimony  in  the  case  consists  .of 
the  deposition  of  the  plaintiff  Jones,  and  that 
of  the  cashier  of  the  defendant.  The  formerj 
in  giving  his  deposition,  exhibited  his  pass- 
book, as  well  as  one  or  two  d^>oslt  slips,  and 
these,  as  presented  by  him,  had  a  tendency 
to  establish  at  least  a  part  of  plaintiffs* 
claim,  but  the  deposition  of  the  cashier  very 
thoroughly,  to  our  minds,  explained  these 
apparent  errors.  By  the  cashier  It  is  shown 
that  the  two  items  in  issue,  of  $200  August 
12,  1908,  and  $100  February  26,  1910,  while 
shown  as  deposits  on  the  passbook  exhibited 
with  the  deposition  of  plaintiff,  were  not  in 
reality  deposits  as  of  the  dates  shown,  but 
on  those  particular  dates,  in  order  to  take 
up  overdrafts  then  existing,  the  plaintiffs 
executed  the  two  notes  for  the  respective 
amounts,  neither  of  which  was  entered  upon 
the  ledger  or  books  of  the  bank  at  that  time, 
as  the  cashier  was  not  authorize^  to  accept 
the  notes  without  the  consent  of  the  direc- 
tors, and  he  temporarily  carried  the  accounts 
in  this  way  on  his  own  responsibility.  Later 
on  the  notes  were  accepted  by  the  bank  and 
afterwards  paid,  and  at  the  time  of  the  ac- 
ceptance the  plaintiffs  were  given  credit  for 
the  proceeds. 

As  to  the  two  items  of  $99,  of  date  June 
1,  1909,  and  $43.10,  of  date  September  21, 
1911,  It  Is  shown  that  while  on  the  plalntlfls' 
passbook  these  items  were  entered  as  depos- 
its, as  a  matter  of  fact  they  were  balances 
carried  forward,  and  should  have  been  enter- 
ed on  their  book  as  balances  Instead  of  de- 
posits; this  is  conclusively  shown  as  to  those 
two  items.  The  item  of  $352.72,  of  date  June 
7, 1910,  Is  shown  by  the  cashier  to  have  be&n 
a  mistake  as  to  its  date.  Later  on  it  is 
shown  that  there  was  a  deposit  of  precisely 
this  sum,  and  it  was  composed  of  various 
checks  which  had  been  issued  to  plaintiffs 
by  different  persons,  corresponding  exactly 
to  the  deposit  slip  filed  with  plaintiffs'  dep- 
osition, not  only  as  to  the  total  sum  of  the 
deposit,  but  the  checks  are  for  Identically  the 
same  sums  on  precisely  the  same  individuals. 
Under  these  circumstances,  it  is  so  apparent 
that  the  mistake  related  only  to  the  date 
that  we  find  no  room  for  two  conclusions. 
As  to  the  Item  of  $517.05,  AprU  2,  1912,  the 
books  of  tljie  bank  show  this  deposit  to  have 
been  made  on  April  26, 1912,  Instead  of  April 
2d  of  that  month,  as  shown  by  the  deposit 
slip  filed  by  plaintiffs.  This  item,  also.  Is 
composed  of  precisely  the  same  diecks  on 
identically  the  same  persons,  and  it  is  evi- 
dent that  in  writing  Uie  date  on  the  deposit 
slip  the  person  who  made  it  failed  to  place 
a  six  after  the  two,  so  as  to  make  it  read 
April  26th,  instead  of  AprU  2d.  It  Is  shown 
by  the  cashier  that  the  two  checks  of  $23.70 
and  $6.90  were  originally  charged  to  plain- 
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tillB'  acconnt,  Khta.  tbey  sbould  have  been 
chaif^ed  to  tliei  account  of  another  firm  of 
Rlffe  &  True.  This  mistake  was  afterwards 
corrected  by  credltlag  the  plaintiffs  with  the 
amoant  of  them,  and  charging  that  amount 
to  the  account  of  Blffe  &  True.  The  Item  of 
$10,  of  date  May  28,  1909,  Is  explained  by 
the  cashier  in  this  way: 

"In  balancing  the  passbook  we  took  all  the  de- 
posits on  the  ledger,  but  the  young  man  wbo 
copied  the  passbook  copied  the  check  as  a  de- 
posit, and  in  the  sum  total  of  the  deposits  the 
$10  was  not  included  in  the  total  amonnt." 

This  testimony  Is  not  refuted,  and,  we 
think,  is  plausible  and  satisfactorily  explains 
this  contested  item. 

[1]  With  the  proof  as  we  have  explained 
It,  it  Is  contended  that  the  Judgment  sbould 
be  reversed  because  It  is  flagrantly  against 
the  evidence,  and  that  the  court  should  have 
transferred  the  case  to  the  ordinary  docket, 
or,  if  not,  should  have  sustained  the  motion 
for  an  Issue  out  of  chancery.  As  to  the  first 
contention,  we  confess  our  inability  to  dls- 
cover  any  grounds  whatever  for  it.  On  the 
contrary,  as  we  view  it,  the  evidence  over- 
whelmingly supports  the  judgment.  Indeed 
it  Is  doubtful  tf  a  different  Judgment  would 
be  permitted  to  stand  under  the  testimony  we 
have  here.  The  errors  complained  of  and 
admitted  are  perfectly  consistent  with  fair 
and  upright  dealing,  and  such  as  might  occur 
with  the  most  accurate  and  painstaking  busi- 
ness man.  There  are  only  eight  of  them  cov- 
ering a  period  of  five  years,  and  we  see  noth- 
ing In  the  record  to  raise  the  slightest  sus- 
picion of  any  effort  to  in  any  manner  defraud 
the  plaintiffs. 

[2,  3]  As  to  the  two  motions  made  by  the 
plaintiffs  looking  to  a  Jury  trial  of  the  Issues, 
It  might  be  seriously  questioned  whether,  un- 
der section  10  of  the  Civil  Code,  and  cases 
construing  It,  the  plaintiffs  had  a  right  to 
have  a  Jury  trial.  There  were  eight  items  In- 
volved, and  at  least  two  of  them  were  com- 
posed <rf  several  other  Items,  all  of  which 
made  the  matters  to  be  Investigated  consid- 
erably complicated,  and  we  are  not  altogether 
certain  but  that  these  matters  were  properly 
triable  by  the  chancellor,  under  the  provi- 
sions of  subsection  4  of  section  10  of  the 
Code,  supra.  Moreover,  with  the  evidence  of 
the  convincing  character  that  we  have  found 
it  to  be,  we  are  confident  that  the  Jury  could 
have  come  to  no  other  conclusion  than  that 
reached  by  the  chancellor,  and  therefore  the 
plaintiffs  were  not  prejudiced  by  the  action 
of  the  court  in  overruling  their  motions.  But 
for  a  still  further  reason  we  are  convinced 
that  the  court  properly  overruled  these  mo- 
tions ;  In  order  for  the  party  to  succeed  with 
this  character  of  motion  It  should  be  season- 
ably made.  In  this  case  the  motion  to  trans- 
fer the  case  to  the  ordinary  docket  seems  to 
have,  been  practically  abandoned,  and  the 
motion  for  an  issue  out  of  chancery  was  not 
made  until  nearly  a  year  after  the  suit  had 


been  filed,  and  not  until  many  months  aftef 
the  issues  had  been  made  up  and  the  proof 
taken.  Under  repeated  rulings  of  this  court, 
the  latest  of  which  Is  Proctor  v.  Tubbs,  166 
Ky.  676,  178  S.  W.  620,  the  plaintiffs  were 
too  late  In  making  them. 

Finding  no  error  prejudicial  to  the  sub- 
stantial rights  of  the  appellants,  the  Judg- 
ment la  affirmed. 


CdNTINBNTAL  RKAI/TY  CO.  v.  CAKD- 

WELLet  aL 

(Court  of  Appeals  of  Kentucky.    Oct.  24, 1816.) 

1.  COKPOBATIONS    <8=»428(7)— RlPEBBBWTAtlOK 

BT  OiTicBB— Notice. 
A  realty  company  by  purchase  of  land, 
through  a  party  to  a  pending  creditor's  suit,  who 
was  divested  of  all  title  by  the  judgment,  ac^ 
quired  no  title  where  its  general  manager  and 
treasurer  was  a  party  to  the  suit,  and  bad  no- 
tice thereof;  notice  to  him  being  notice  to  the 
company, 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1764;  Dec.  Dig.  «=»428(7).] 

2.  Advbbsb  Possession  €=345  —  Statttte  or 

LmiTATIONS— SUSPEIfSION   BT   SOIT. 

A  creditor's  suit  to  sell  land  suspended  the 
running  of  the  statute  of  limitations  in  favor 
01  a  party  thereto,  and  during  its  pendency  his 
holding  was  not  adverse. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §S  232-254;  Dec.  Dig.  <&sa 
46.] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  the  Continental  Realty  Company 
against  J.  W.  Cardwell  and  T.  H.  Hudson, 
sheriff  of  Breathitt  County.  From  a  Judg- 
ment denying  relief,  plaintiff  appeals.  Judg- 
ment affirmed. 

G.  W.  Fleenor,  of  Jackson,  and  Martin  T. 
Kelly,  of  Plneville,  for  appellant  Hazel- 
rigg  &  Hazelrigg,  of  Frankfort,  and  McGulre 
&  McGulre,  and  Adams  &  Bolllday,  all  of 
Jackson,  for  appellees. 

CLAY,  0.  This  action  was  brought  in 
July,  1811,  by  the  Contlnentar  Realty  C<Hn- 
pany  against  John  W.  Cardwell  and  T.  H. 
Hudson,  sheriff  of  Breathitt  county,  to  en- 
Join  the  former  from  trespassing  on  a  certain 
tract  of  land  described  in  the  petition  and 
the  sheriff  from  serving  a  writ  placing  Card- 
well  in  possession  of  the  land.  Being  denied 
tlie  relief  prayed  for,  plaintiff  appeals. 

Both  plaintiff  and  CardweU  claim  title 
through  William  Smith,  who,  In  October, 
1886,  died  Intestate  in  Breathitt  county,  leav- 
ing surviving  him  his  widow,  Nancy,  and 
one  son,  George  Smith.  Plaintiff's  chain  of 
title  Is  as  follows:  Nancy  Smith  and  George 
Smith,  the  widow  and  son  of  William  Smith, 
conveyed  the  land  In  controversy  to  C.  J. 
Little,  by  deed  dated  April  26,  1886.  On 
July  18,  1902,  Uttle  and  wife  conveyed  to 
the  McDowell  County  Coal  &  Coke  Company,- 
a  partnership,  of  which  C.  J.  Little  was  a 
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member.  On  October  9,  1902,  Little  and  the 
other  members  of  the  partnership  conveyed 
to  the  Lost  Greet  Coal  &  Coke  Company,  of 
which  0.  J.  Little  was  president  On  August 
20, 1903,  the  Lost  Creek  Coal  &  Coke  Company 
conveyed  to  plaintiff.  Continental  Realty 
Company.  Of  the  latter  company  Lilttle  was 
treasurer  and  general  manager. 

During  the  progress  of  this  action  It  de- 
veloped that  Cardwell,  who  was  dead,  had, 
prior  to  his  death,  conveyed  the  land  to  O. 
T.  Strong.  The  deed  to  Strong  was  lost 
Strong  then  brought  suit  and  acquired  title 
from  the  Cardwell  heirs  by  virtue  of  a  com- 
missioner's deed  made  in  the  action  of  G.  T. 
Strong  V.  Cardwell  Heirs.  Cardwell  acquired 
title  by  virtue  of  a  commissioner's  deed  made 
in  the  year  1909,  pursuant  to  proceedings 
bad  in  the  action  of  John  W.  Cardwell  v. 
William  Smith's  Adm'r,  etc.,  brought  In  the 
year  1887  for  the  purpose  of  settling  William 
Smith's  estate  and  selling  his  land  to  pay 
his  debts.  To  this  action  C.  J.  Little  was  a 
party,  and  during  the  year  1889  be  filed  a 
pleading,  asserting  title.  In  1891  the  action 
was  submitted,  and  a  Judgment  rendered, 
directing  the  commissioner  to  sell  the  land 
described  in  the  petition  for  the  purpose  of 
paying  the  debts  due  by  the  estate.  This 
Judgment  was  based  on  the  re{)ort  of  the 
commissioner  that  it  was  necessary  to  sell 
the  land  in  order  to  pay  the  decedent's  debts. 
At  the  sale,  made  pursuant  to  the  Judgment, 
W.  T.  Hogg  became  the  purchaser.  The  re- 
IKjrt  of  sale  was  filed  In  the  year  1894.  It 
appears  that  the  papers  were  lost  in  1S92  and 
were  not  all  supplied  until  November  9,  1900. 
In  March,  1896,  Cardwell  made  a  motion  to 
confirm  the  commissioner's  report  of  sale. 
During  the  same  year  C.  J.  Little  filed  his 
petition  to  be  made  a  party  defendant,  and 
Cardwell  excepted.  In  the  month  of  Novem- 
ber, 1898,  Hogg's  bid,  through  his  executrix, 
was  assigned  to  J.  W.  Cardwell.  On  Novem- 
ber 23,  1899,  Cardwell  again  moved  to  have 
the  commissioner's  report  of  sale  confirmed. 
During  the  month  of  November,  1900,  C.  J. 
Little  filed  a  substitute  petition.  In  June, 
1909,  Little  filed  exceptions  to  the  commis- 
sioner's report  of  sale.  At  the  same  term 
the  case  wag  submitted,  both  on  this  motion 
and  Little's  exceptions  to  the  report  of  sale. 
Little's  exceptions  were  overruled,  the  sale 
confirmed,  and  an  order  entered,  directing 
the  cmnmissioner  to  make  deed  to  Cardwell. 
In  rendering  Judgment  the  court  held  that 
Little's  rights  to  the  property  In  question 
were  concluded  by  the  Judgment  of  sale  ren- 
dered in  1891.  Thereupon  "C.  J.  Uttle  prose- 
cuted an  appeal  to  this  court,  where  it  was 
held  that  the  Judgment  of  1891  was  a  final, 
adverse,  and  appealable  determination  of  the 
claim  to  title  to  the  land  asserted  in  his 
pleading.  Uttle  v.  CardweU  et  al.,  122  S.  Wi 
799. 

[1]  It  is  clear  from  the  evidence  in  this 


case  that  the  Continental  Realty  Company 
not  only  purchased  through  Little,  who  was 
a  party  to  the  creditor's  suit  to  sell  the  land 
in  controversy,  and  who  had  been  divested  of 
all  title  to  the  land  by  the  Judgment  entered 
in  that  action,  but  purdiased  with  actual 
notice  of  the  pendency  of  the  action  and  of 
the  Judgment  therein  rendered,  for  notice  to 
Little,  who  was  a  party  to  the  action  and 
who  was  the  general  manager  and  treasurer 
of  the  Continental  Realty  Company,  was  no- 
tice to  that  company.  Under  these  circum- 
stances, therefore,  the  Continental  Realty 
Company  acquired  no  title  by  their  purchase. 
Roberts  v.  Cardwell,  154  Ky.  487,  157  S.  W. 
711,  Ann.  Cas.  1015C,  515. 
.  [2,  S]  Whether  there  was  such  laches  in 
the  prosecution  of  the  suit  as  to  set  the  stat- 
ute of  limitation  running  In  favor  of  the 
Continental  Realty  Company,  it  is  unneces- 
sary to  determine.  The  creditors'  suit  sus- 
pended the  running  of  the  statute  in  favor  of 
Little,  and  during  its  pendency  his  holding 
was  not  adverse.  Tlierefore  the  time  that 
Little  had  possession  cannot  be  counted  in 
favor  of  plalntlfl.  Roberts  v.  CardweU,  su- 
pra. Idttle  conveyed  to  the  McDowell  Coun- 
ty Coal  &  Coke  Company  cm  July  15,  1902. 
That  company  conveyed  to  the  Lost  Creek 
Coal  &  Coke  Company  on  October  9,  1902. 
On  August  20,  1003,  the  Lost  Creek  Coal  & 
Coke  Company  conveyed  to  the  Continental 
Realty  Company.  This  suit  was  bron^t  dur- 
ing the  year  1911,  or  9  years  after  Little 
parted  with  title.  It  therefore  follows  that 
even  if  there  was  such  laches  In  the  prosecu- 
tion of  the  creditors'  suit  as  to  set  the  stat- 
utes in  operation,  16  years,  or  the  necessary 
time  to  acquire  title  by  adverse  possession, 
had  not  elapsed  when  this  action  was  brought 
Judgment  affirmed. 


WILL'S  ADM'R  v.  GEORGE  WIEDEMANN 

BREWING  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  25,  1916.) 

1.  CoBPOBATioNS    9s>112— Stock— Ohabacteb 
AS  Negotiable  Fapeb. 

Though  neither  in  form  nor  character  is  a 
certificate  of  corporate  stock  negotiable  paper, 
it  nearly  approximates  it  where  indorsed  in 
blank  by  the  owner  with  power  to  transfer  to 
any  one  who  may  obtain  possession  as  bolder. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {§  464,  465 ;   Dec.  Dig.  «=>112.] 

2.  COEPOBATIONS  «=»127— LOSfl  OF  STOCK— RE- 
ISSUANCE—iNDEMNrTT, 

Where  certificates  of  corporate  stock  were 
pledged  with  a  bank  as  collateral  for  a  loan,>be- 
ing  indorsed  by  the  owner  with  blank  power  of 
attorney,  authorizing  the  holder  to  transfer  or 
have  them  transferred  on  the  books  of  the  com- 
pany, and  such  certificates  disappeared  from  the 
bank,  being  lost  or  stolen,  the  corporation, 
though  it  continued  to  pay  dividends  to  the  own- 
er of  the  stock  and  her  heirs,  could  not  be  re- 
quired by  her  administrator  to  issue  new  certifi- 
cates until  given  bond  to  indemnify  it  against 


as>For  other  cues  see  isine  togiu  and  KBY-NUMBER  in  all  Kegr-Nunbered  Dlcests  and  Indexes 
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loss,   possible  coort  costs,   and  attorney's  (e«a, 
in  case  the  original  certificates  came  to  light. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  448,  476;  Dec.  Dig.  «=»127.] 

Appeal  from  Circuit  Court,  Jefferson  Cotm- 
ty,  Chancery  Branch,  Second  Dlrlsion. 

Actton  by  Arthur  B.  Hopkins,  as  adminis- 
trator of  the  estate  of  Bertha  Will,  against 
the  George  Wiedemann  Brewing  Company. 
From  a  Judgment  dismissing  the  petition, 
plaintiff  appeals.    AflBrmed. 

R.  P.  IMetzman,  of  Louisville,  and  Kaebler, 
Piatt  &  Nixon,  of  Rochester,  N.  Y.,  for  ap- 
pellant. DoUe,  Taylor  &  O'DonneU,  of  Cin- 
cinnati, Ohio,  for  appellee. 

SETTLE,  J.  This  action  vas  brought  by 
the  appellant,  Arthur  E.  Hopkins,  adminis- 
trator of  the  estate  of  Bertha  WUl,  deceased, 
to  compel  by  mandatory  injunction  the  ax>- 
I)ellee,  George  Wiedemann  Brewing  Compa- 
ny, a  corporation,  to  issue  to  him  as  such  ad- 
ministrator a  duplicate  certificate  for  80 
paid-up  shares  of  its  capital  stock,  of  the 
par  value  of  |500  each,  in  lieu  of  two  certlfl- 
cates,  numbered  77  and  92,  respectively,  for 
16  shares  each,  alleged  to  have  been  owned 
by  the  appellant's  decedent.  Bertha  Will,  at 
the  time  of  her  death,  and  which,  without 
fault  upon  her  part,  had  been  lost  during  her 
lifetime.  It  appears  from  the  allegations  of 
the  petition  that  on  the  SOtfa  day  of  July, 
1900,  and  for  sieveral  years  prior  thereto,  the 
appellant's  decedent  was  the  owner  of  30 
paid-up  shares  of  the  capital  stock  of  the  ap- 
pellee corporation,  which  were  evidenced  by 
two  stock  certificates  numbered  77  and  92, 
respectively,  for  15  shares  each,  and  that 
from  the  date  of  the  issuance  of  these  cer- 
tificates, which  was  prior  to  the  30th  day  of 
July,  1900,  down  to  the  time  of  the  institu- 
tion of  the  action,  they  stood  on  the  books  of 
the  appellee  corporation  in  her  name,  and 
during  the  whole  of  the  time  referred  to  the 
dividends  that  were  declared  thereon  were 
paid  by  appellee  to  her,  her  heirs,  or  the  ad- 
ministrator. The  loss  of  the  two  stock  cer- 
tificates prior  to  the  80th  day  of  July,  1900, 
Is  alleged  In  the  petition,  also  the  inability 
of  the  decedent  before  her  death,  and  that 
of  her  administrator  since  her  death,  to  find 
them,  notwithstanding  the  diligent  effort 
made  by  each  of  them  for  that  purxx)se,  and 
that  they  had  not  been  found  or  reoorered  by 
them  or  either  of  them. 

By  its  answer  appellee  admitted  the  origi- 
nal Issuance  of  the  two  certificates  of  stock 
in  question  to  the  decedent,  but  put  in  issue 
their  loss,  and  alleged  that  during  the  life- 
time of  the  decedent,  and  on  or  about  the 
30th  day  of  April,  1900,  they  were  pledged 
by  her  and  left  with  the  German-American 
Bank  of  Rochester,  N.  T.,  as  collateral  se- 
curity for  a  loon  made  her  by  the  bank,  and 
that  when  so  pledged  and  left  by  the  dece- 
dent with  the  bank  as  collateral  security  for 
the  loan  mentioned,  the  two  certificates  were 


indorsed  In  blank  by  her,  with  power  of  at- 
torney to  transfer  the  certificate  to  any  one 
who  might  become  the  holder  thereof,  and, 
further — 

"that  said  bank  subsequently  went  out  of  busi- 
ness, and  that  its  assets  and  liabilities  were  as- 
sumed by  some  other  bank  in  said  Rochester,  N. 
¥.;•••  that  although  the  said  Bertha 
Will  subsequently  discharged  and  paid  her  in- 
debtedness to  said  bank,  the  certificates  which 
she  pledged  were  not  returned  to  her.  Defendant 
says  that  it  does  not  know  who  is  the  owner  or 
holder  of  said  certificates,  and  that  it  cannot 
safely  issue  duplicates  to  take  the  place  of  said 
original  certificates  still  ontstanding  unless  and 
until  said  original  certificates  are  presented  to 
its  secretary  and  canceled  in  accordance  with  the 
rules,  regulations,  and  by-laws  adopted  by  the 
defendant,  all  of  which  said  rules,  regulations, 
and  by-laws  were  in  force  and  effect  at  the 
time  said  stock  certificates  were  issued  to  said 
Bertha  Will,  and  all  of  which  are  stUl  In  force 
and  effect  and  binding  upon  all  the  stockholders 
of  the  defendant.  Defendant  further  states  that 
if  said  original  certificates  of  stock  standing  on 
its  books  in  the  name  of  said  Bertha  Will  have 
been  lost  or  destroyed  (which  fact  defendant  for 
want  of  sufficient  'knowledge  or  information  to 
form  a  belief  denies  and  asks  the  court  to  require 
strict  proof  thereof),  defendant  is  willing  to  is- 
sue dnplicate  certificates  to  the  administrator  of 
the  estate  of  said  Bertha  Will,  upon  being  suffi- 
ciently indemnified  by  plaintiffs  with  such  se- 
curity as  to  the  court  may  seem  just  and  reason- 
able against  any  claims  of  any  parties  who  may 
now  or  hereafter  have  any  right,  title,  or  interest 
in  said  outstanding  certificates  of  stock."      , 

The  reply  admits  the  deposit  by  the  dece- 
dent of  stock  certificates  Nos.  77  and  92 
with  the  German-American  Bank  of  Roches- 
ter, N.  7.,  as  collateral  security  for  a  loan, 
and  does  not  deoy  their  Indorsement  In  blank 
by  the  decedent  with  her  power  of  attorney 
thereon,  authorizing  the  transfer  of  the  cer- 
tificates by  any  one  who  might  become  the 
holder  thereof,  and  alleges  that  upon  her 
payment  to  the  bank  of  the  loan  for  which 
the  stock  certificates  had  been  pledged  as 
collateral,  the  bank  did  not  then  produce  or 
return  to  her  the  certificates,  but  claim  that 
they  had  been  lost  and  could  not  be  found, 
whereupon  the  bank,  on  her  demand,  exe- 
cuted to  her  a  bond,  reading  In  part  as  fol- 
lows: 

"Said  bank  covenants  and  agrees  to  indemnify 
and  save  said  Bertha  Will  harmless  against  any 
claim  growing  out  of  the  transfer  or  assignment 
by  it  of  said  certificates  Nos.  77  and  92." 

It  was  further  alleged  In  the  r^ly  that 
thereafter  the  German-American  Bank  went 
Into  liquidation,  and  its  assets  were  purchas- 
ed by  the  Lincoln  National  Bank  of  Roches- 
ter, N.  T.,  and  though  diligent  search  had 
been  made  both  by  the  German-American 
Bank  and  the  Lincoln  National  Bank  for 
the  certificates  of  stock,  they  had  not  been 
found  by  either  of  them,  and  had  never 
been  returned  to  the  owner. 

By  the  amended  petition  filed  to  conform 
to  the  proof  taken,  the  appellant  alleged  that 
the  par  value  of  the  lost  stock  certificates 
was  $500  per  share,  and  that  the  certificates 
were  lost  without  fraud  on  his  part  or  that 
of  his  decedent. 

The  evidence  appearing  in  the  record  shows 
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the  decedent's,  and  later  her  administrator's, 
ownership  of  the  two  certificates  of  stock 
originally  issued  to  tl^  former  by  appellee, 
their  deposit  with  the  German-American 
Bank  of  Boehester,  N.  Y.,  as  collateral  for 
the  loan  obtained  by  the  decedent  from  the 
bank,  and  the  following  facts  explanatory 
of  the  bank's  alleged  loss  thereof:  In  1899 
or  1900  the  German-American  Bank  had  Its 
bank  building  remodeled  or  repaired,  and 
during  that  time  moved  to  temporary  quar- 
ters In  a  grocery  store  near  by,  where  after 
remaining  several  months  It  moved) back  to 
its  own  building.  The  loan  referred  to  had 
been  made  prior  to  this  temporary  change 
of  quarters,  and  when  the  bank  returned  to 
Its  old  place  of  business  in  1S99  or  1900,  It 
claimed  to  have  discovered  that  these  certif- 
icates were  no  longer  among  the  papers  of 
the  bank;  that  it  was'  unable,  after  diligent 
search,  to  find  them.  Later  on  the  loan  was 
paid  off,  but  the  stock  certificates  were  never 
found  or  returned  to  the  decedent.  In  1906 
the  German-American  Bank  was  consolidated 
with  the  Lincoln  National  Bank  of  Boehester, 
N.  T.,  and  at  the  time  of  the  liquidation 
search  was  again  made  for  the  missing  stock 
certificates,  but  they  were  not  found. 

In  addition  to  the  evidence  referred  to, 
it  was  agreed  between  the  parties  to  the  ac- 
tion that  from  the  time  of  the  loss  of  the 
original  certificates,  Nos.  77  and  92,  down 
to  the  institution  of  the  action,  no  claim  was 
ever  made  on  appellee  with  regard  to  tbe 
stock  certificates  by  any  one  except  the  de- 
cedent, during  her  lifetime,  and  by  her  three 
heirs  at  law  and  administrator  after  her 
death,  and  that  all  dividends  which  were 
declared  during  that  period  were  paid,  either 
to  the  decedent,  to  the  heirs  mentioned,  or  to 
the  appellant  as  administrator. 

Appellant  refused  to  execute  to  appellee  the 
bond  of  Indemnity  demanded  by  the  latter. 
Upon  the  issues-  of  fact  and  proof  thus  pre- 
sented, the  circuit  court,  by  the  Judgment  ren- 
dered, dismissed  appellant's  petition  and 
awarded  appellee  its  costs.  From  that  Judg- 
ment the  former  has  appealed. 

It  Is  not  contended  by  appellee,  nor  was  It 
held  by  the  circuit  court;  that  the  owner  of 
a  lost  or  stolen  certificate  of  stock,  may  not 
have  a  new  certificate  issued  to  him,  but 
the  sole  question  in  the  case  was  and  is,  On 
what  terms  should  the  appellee  be  required 
to  issue  to  the  appellant  the  new  certificate 
of  stock  demanded  in  lieu  of  the  two  that 
were  lost?  Appellee  Insists  tliat  it  should 
qot  be  required  to  Issue  the  new  or  a  dupli- 
cate stock  certificate  to  appellant  without 
the  execution  by  the  latter  of  a  bond  with 
good  security,  indemnifying  it  against  loss, 
and  such  was  the  couciosion  reached  by  the 
circuit  court  We  nave  in  this  state  no  stat- 
ute that  can  be  said  to  have  a  controlling 
effect  on  the  decision  of  the  question  here 
involved,  nor  are  we  aware  of  any  case  in 
which  it  has  been  passed  on  in  this  Juris- 
diction.  In  10  Cyc.  619,  It  is  said: 


"Share  certificates  not  lieiag  negodnble  instm- 
mentg,  if  such  a  certificate  is  lost  or  stplen  from 
the  owner,  without  fault  on  his  part,  his  right 
to  it  is  superior  to  that  of  any  person  who  may 
acquire  it  by  purchase  for  value  from  any  other 
holder ;  and  he  may  maintain  against  the  corpo- 
ration and  the  person  who  holds  the  stolen  scrip 
an  action  to  establish  his  right  to  it" 

Again  on  page  620  It  is  said : 

"In  General.  If  the  share  certificate  of  a 
shareholder  has  been  lost,  and  he  or  liis  alleged 
vendee  claims  of  the  corporation  issue  of  a  new 
certificate,  the  corporation  will  issue  it  at  iu 
peril,  and  is  therefore,  as  elsewhere  stated,  en- 
titled to  demand  indemnity  before  making  such 
new  issue." 

In  4  Thompson  on  Corporations  (2d  Ed.) 
S  8528,  treating  of  lost  certificates.  It  is  said : 

"The  general  rule — made  so  by  statute  in  many 
states — is  that  the  owner  of  a  certificate  lost  or 
destroyed  may  compel  the  corporation  to  issue 
a  new  certificate,  provided  he  properly  secures 
the  corporation  from  loss  in  case  demand  may  be 
made  upon  it  later  by  another,  claiming  to  be 
the  owner,  or  pledges  under  such  original  cer- 
tificate. An  indemnity  bond  should  be  given 
where  the  lapse  of  time  since  the  loss  has  not 
been  so  great  as  to  exclude  the  danger  of  the  re- 
appearance of  the  certificate.    ♦    •    •" 

Some  of  the  states  of  the  Union  bave  stat- 
utes on  the  subject  Indeed  some  of  them, 
notably  Ohio  (Act  June  7,  1911  [102  Ohio 
Laws,  p.  500]),  have  adopted  what  is  known 
as  the  "Uniform  Stock  Transfer  Act"  which 
contains  provisions  In  regard  to  lost  certif- 
icates. 

[1,  2]  Although  neither  In  form  nor  charac- 
ter Is  a  stock  certificate  negotiable  paper,  it 
nearly  approximates  it  where,  as  In  the  case 
of  the  lost  certificates  here  involved,  tbey  are 
indorsed  in  blank  by  the  owner,  with  power 
of  attorney  to  transfer  them  to  any  one  who 
may  obtain  possession  of  them  as  holder,  for 
such  indorsement  is  a  notification  to  all  per- 
sons Interested  to  know  that  whoever  in  good 
faith  buys  the  stock  and  produces  it  to  the 
corporation  regularly  assigned  with  power 
to  transfer  will  be  entitled  to  have  the  stock 
transferred  to  him.  Indeed,  it  goes  farther, 
for  it  assures  the  holder  that  the  corpora- 
tion will  not  transfer  the  stock  to  any  one 
not  In  possession  of  the  certificates.  The 
fact  that  these  certificates  were  Indorsed  by 
the  owner  as  stated  clearly  distinguishes 
this  case  from  that  of  Guilford  v.  Western 
Union  Tel.  Co.,  59  Minn.  332,  61  N.  W.  324, 
50  Am.  St  Rep.  407,  cited  in  4  Thompson  on 
Corporations  (2d  Kd.)  S  3528,  as  supporting 
the  statement  therein  made  that  an  indemnity 
bond  Is  not  generally  required  where  the  loss 
has  been  for  snch  a  length  of  time  aja  to 
preclude  the  likelihood  of  the  appearance  of 
another  claimant.  This  case  is  also  strongly 
relied  on  by  coimsel  for  appellant  It  was 
therein  held  that  the  evidence,  'b^ng  clear 
and  satisfactory  that  the  original  certificate, 
unassigned,  was  lost  over  12  years  prior  to 
the  bringing  of  the  action,  during  which  time 
it  had  never  been  heard  of,  and  no  other 
claimant  for  the  stock  or  the  dividends  on  It 
having  appeared,  the  plaintiff  was  entitled 
to  a  new  certificate  without  giving  the  bond 
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of  indemnity  with  surety  demanded  by  tbe 
defendant  corporation. 

It  appears  from  tlie  facts  stated  in  flie 
opinion  that  tbe  certificates  of  stock  in  ques- 
tion were  lost  by  the  owner  himself  upon  his 
arrival  In  the  city  of  New  York,  and  the  next 
day  he  gave  the  defendant  corporaticm  notice 
of  the  loss,  and  stopped  transfer  of  them. 
Bmphasls  was  placed  upon  tbe  fact  that  the 
certificates  were  unasaigned.  Although  the 
state  of  Minnesota  has  a  statute  which  pro- 
vides that: 

"If  the  evidence  is  clear  that  said  certificate 
has  been  lost  or  destroyed  and  it  has  not  been 
heard  of  for  a  period  of  seven  years,  it  shall  be 
the  duty  of  the  said  corporation  to  Issae  a  new 
certificate  withont  indemnity" 

— it  was  held,  however,  that  the  plaintiff  was 
entitled  to  the  relief  asked  independently 
of  the  statute,  as  upon  the  facts  presented 
It  was  Indisputably  true:  First,  that  the 
Bto<^  had  been  lost  by  the  owner,  and,  sec- 
ond, that  when  lost,  it  was  unassigned.  In 
the  Instant  case  it  is  admitted  that  the  cer- 
tificates of  Stock  were  Indorsed  by  the  owner 
with  blank  power  of  attorney  thereon,  au- 
thorizing the  holder  to  transfer  the  same,  or 
have  them  transferred,  on  the  books  of  tbe 
company,  and  when  last  seen  by  the  owner 
they  were  in  the  possession  of  a  bank  which 
had  the  power,  under  the  Indorsement  men- 
tioned, to  assign  and  dispose  of  them  to  some 
one  else.  It  is  true  that  the  bank  claims  to 
have  lost  tbe  certiflcates,  but  the  drcum- 
stancea  under  which  it  is  claimed  by  the 
t>ank  they  were  lost  are  not  such  as  to  ex- 
clude the  probability  that  tbey  were  assigned 
and  delivered  by  the  bank  or  B<»ne  holder  to 
a  person  or  coriMratlon  who  may  yet  declare 
bimself  or  Itself  tbe  claimant  or  owner  of 
tbem. 

In  McNeil  T.  Tenth  Nat  Bank,  40  N.  Y. 
326,  7  Am.  Bep.  841,  the  owner  appears  to 
have  pledged  certain  cotlficates  with  brok- 
ers to  secure  a  loan.  The  certiflcates  were 
indorsed  by  the  owner  with  a  blank  power  of 
attorney  thereon,  authorizing  the  holder  to 
transfer  the  same  on  the  books  of  the  com- 
pany. The  brokers  wrongfully  pledged  the 
certiflcates  to  a  tblrd  party  to  secure  certain 
advances  made  them,  and  It  was  b^d  that 
tbe  tblrd  party  to  whom  they  were  thus 
pledged  bad  a  good  title  to  tbem  as  against 
tbe  real  owner,  who,  by  his  act  in  giving 
the  power  of  attorney  when  the  stock  was 
pledged,  placed  the  apparent  ownership  of 
It  in  tbe  brokers.  Whether  the  rule  there 
announced  would  be  applied  in  this  Juris- 
diction against  appellant  in  behalf  of  a  hold- 
er of  the  stock  certificates  claiming  to  have 
received  tbem  from  the  bank  to  whom  they 
were  pledged  by  tbe  decedent,  under  the 
power  of  attorney  Indorsed  thereon,  is  not 
here  material  or  necessary  to  be  decided. 
Tbe  case  is  merely  cited  to  show  the  possi- 
bility of  litigation,  If  not  llabiUty,  to  which 
appellee  may,  in  the  future^  be  subjected,  and 
also  ita  right  to  be  protected  against  any 


slich  risk  by  thd  giving  by  appellant  of  tbe 
bond  of  Indemnity  demanded  of  it.  In  other 
words,  upon  the  state  of  case  here  presented 
appellee  should  be  protected,  by  the  giving  of 
the  bond  of  indemnity,  even  against  suit 
and  possible  court  costs  and  attorney's  fees. 
We  quite  agree  with  tbe.  following  state- 
ments cwitalned  in  tbe  written  opinion  of 
the  Judge  of  the  court  below: 

"The  certificates  of  stock  seem  to  have  been 
lost,  but  in  a  most  unaccountable  manner.  Tbey 
were  left  as  collateral  security  with  the  bank  in 
Rochester,  and  disappeared  from  the  bank  vaults 
— at  least  such  la  the  testimony  of  the  cashier  of 
the  bank.  This  is  the  only  property  which  the 
bank  lost,  and  it  is  inconceivable  that  the  loss 
was  not  die  result  of  disbonesty  somewhere.  .  In 
order  to  be  available  as  collateral,  power  of  at- 
torney, or  some  similar  method  of  assignment, 
must  have  been  execnted,  and  it  was  therefore 
possible  for  any  one- into  whose  hands  the  cer>< 
tificates  came  to  utilize  them.  Of  course  a  thief 
could  not  pass  title,  since  the  certificates  are 
not  negotiable  in  the  sense  that  bills  and  notes 
are,  but  it  is  possible  that  a  lawful  holder  might 
use  them  as  collateral  to  a  note,  and  by  prompt 
payment  of  interest  keep  the  note  alive  for  many 
years,  and  the  payment  of  dividends  to  the  hold- 
er as  shown  by  the  books  of  the  corporation 
would  work  no  estoppel.  ♦  ♦  ♦  If,  then,  the 
defendant  corporation  should  issue  duplicates  to 
the  plaintiffs  and  they  should  dispose  of  them, 
and  later  the  original  certiflcates  should  turn  up 
in  the' possession  of  a  lawful  holder,  the  corpo- 
ration must  stand  the  loss,  unless  it  can  follow 
up  the  plaintiffs  and  at  tbe  end  of  a  lawsuit 
make  them  reimburse  it.  Tbe  court  has  no  ju- 
risdiction to  determine  in  advance  the  laches  of 
any  party  who  m^y  be  in  possession  of  the  lost 
certificates.  Such  person  might  be  able  to  show 
when  the  time  comes  reasonable  grounds  for 
his  delay  in  presenting  the  origiital  certificates 
for  transfer.  It  must  be  kept  in  mind  that  the 
corporation  did  not  have  any  part  in  losing  tbe 
certificates.  It  did  all  that  the  law  required  of 
it  when  it  issued  the  certificates  originally,  and 
it  was  for  the  owner  to  take  care  of  the  cer- 
tificates when  they  had  been  once  issued.  Again, 
the  bolder  of  the  certificates  paid  the  note  in 
bank  without  requiring  the  bank  to  produce  the 
certificates  or  to  account  to  her  for  the  value  of 
the  property.  The  least  she  could  have  done  or 
required  of  the  bank  was  to  furnish  the  bond  to 
the  defendant  corporation  for  an  issue  of  dupli- 
cate certificates.  The  bank  owed  her  this  duty, 
and  she  should  have  required  it." 

The  fact  that  tbe  dividends  paid  upon  tbe 
stock  from  time  to  time  since  its  loss  have 
beffli  received  by  the  decedent,  her  heirs  at 
law,  or  personal  representative  Is  not,  in  our 
estimation,  entitled  to  tbe  Importance  ap- 
pellant attaches  to  It,  for  tbey  could  not 
otherwise  have  been  disposed  of  by  the  appel- 
lee corporation,  as  It  could  pay  dividends  to 
no  one  other  than  tbe  holders  of  stock  shown 
to  be  such  by  its  books.  Appellant  is  here 
seeking  an  extraordinary  remedy;  and,  while 
api>ellee  is  not  averse  to  Issuing  to  him  the 
duplicate  certificate  demanded,  it  is  its  right, 
in  yielding  to  tbe  demand,  to  require  that  it 
be  Indemnified  against  any  loss  or  risk  that 
may  result  to  it  by  reason  of  its  doing  so. 
In  demanding  Indemnity  it  is  but  complying 
with  a  requirement  of  one  of  its  by-laws, 
which  was  as  well  known  to  the  original 
bolder  of  tbe  stock  certificates  when  she  re- 
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ceived  them,  and  prestuned  to  be  as  well 
known  to  the  appellant,  aa  to  appellee. 

In  reaching  the  conclusion  expressed  we 
hare  not  considered  whether  the  lost  stock 
certificates  are  instruments  "transferable  by 
delivery"  within  the  meaning  ot  section  7,  GIt- 
U  Ck>de,  which  would  compel  of  appellant  the 
execution  of  an  indemnifying  bond  as  a  con- 
dition precedent  to  bis  right  to  require  of  ap- 
pellee the  issual  of  the  new  or  duplicate  cer- 
tificate of  stock,  as  in  our  opinion.  Independ- 
ently of  the  section  of  the  Code,  supra,  the 
peculiar  facts  here  presented  entitle  appellee 
to  the  protection  that  will  be  afforded  it  by 
the  bond  demanded ;  and  equity  demands  that 
if  appellant  would  avail  himself  of  the  In- 
junctive relief  for  which  he  asks,  he  should, 
in  all  fairness,  place  the  appellee  in  such  sit- 
uation as  would  relieve  it  of  all  future  risk 
and  exp.en8e.  We  do  not  mean  to  be  under- 
stood as  holding  that  in  every  case  of  de- 
mand for  the  issual  of  a  duplicate  stock  cer- 
tificate to  replace  a  lost  one  a  bond  of  indem- 
nity can  be  required  by  the  corporation  be- 
fore issuing  the  duplicate,  but  only  mean  that 
the  giving  of  such  bond  was  necessary,  and 
properly  required  on  the  state  of  case  here 
presented. 

There  being  no  error  in  the  Judgment  of 
the  circuit  court,  it  is  affirmed. 


METEOPOLITAN  TRUST   CO.   t.  TBtAOY, 

Judge. 
(Court  of  Appeals  of  Kentucky.    Oct.  27,  1910.) 
Pbocess  4=96— Necxssxtt—Akendkent— New 

Cause  of  Action. 
Where  the  original  petition,  in  suit  by  plain- 
tiff and  other  stockholders  of  an  insurance  com- 
pany against  it  and  a  trust  company  and  an- 
other, sought  the  appointment  of  a  receiver  for 
the  insurance  company,  and  to  have  the  trust 
company  and  the  other  defendant  account  to  it 
for  assets  held  by  them  belonging  to  the  com- 
pany, but  no  receiver  was  sought  against  the 
trust  company,  an  amendment  to  the  petiti~>u, 
alleging  that  the  trust  company  had  In  its  pos- 
session assets  of  the  insurance  company  and 
certain  books,  etc.,  showing  its  condition,  and 
was  indebted  to  it,  and  praying  for  the  appoint- 
ment of  a  receiver  for  it,  stated  a  new  cause  of 
action,  requiring  a  new  process  to  be  issued 
and  served,  and  the  order  appointing  a  receiver 
of  the  trust  company,  without  any  process  or 
notice  to  it,  was  void. 

(Ed.  Note.— For  other  cages,  see  Process,  Cent 
Dig.  i  5;   Dec.  Dig.  «S=5>6.] 

Petition  by  the  Metropolitan  Trust  Com- 
pany, for  writ  of  prohibition  against  Frank 
M.  Tracy,  Judge.  Writ  granted,  and  order- 
ed to  be  issued. 

H.  O.  Williams,  of  LoulsTllle,  for  petition- 
er. S.  D.  Bouse,  John  T.  Murphy,  and  Myers 
&  Howard,  all  of  Covington,  for  respondent. 

TUBNBB,  J.  In  July.  1916,  Fred  and  Hen- 
ry Middendorf  filed  an  equitable  action  in 
the  Kenton  circuit  court  for  themselves  and 
other  stockholders  of  the  Metropolitan  Fire 


Inauratace  Company  against  said  fire  Insur- 
ance company,  the  petitioner,  the  Metropoli- 
tan' Trust  Company,  and  Charles  E.  Dexter. 
In  the  original  petition  it  was  sought  to  have 
a  receiver  appointed  for  the  fire  insurance 
company,  but  the  only  relief  sought  against 
the  trust  company  and  Dexter  was  to  have 
them  account  to  the  fire  Insurance  company 
for  certain  money  or  assets  alleged  to  have 
belonged  to  the  fire  insurance  company  and 
held  by  them,  and  that  certain  notes  execut- 
ed by  the  plaintiffs  be  canceled,  and  that  all 
of  the  defendants  be  enjoined  from  transfer- 
ring or  assigning  the  notes;  but  no  receiver 
was  sought  against  the  trust  company,  and 
there  were  no  allegations  In  the  original  pe- 
tition looking  to  that  end.  After  there  had 
been  a  hearing  on  the  application  for  a  re- 
ceiver for  the  fire  insurance  company,  an 
amended  i)etltlon  was  filed,  wherein  it  was 
alleged,  in  substance,  that  the  trust  company 
had  been  Incorporated  ostensibly  for  the  pur- 
pose of  underwriting  the  business  of  the  fire 
Insurance  company,  but  really  as  a  part  of 
a  fraudulent  scheme,  conceived  and  devised 
by  Dexter,  to  defraud  the  stockholders  of 
the  fire  Insurance  company,  or  those  who 
might  become  stockholders  therein;  that  the 
trust  company  had  In  its  possession  assets 
and  property  belonging  to  the  fire  insurance 
company  and  certain  books,  papers,  and  doc- 
uments showing  the  condition  of  the  flre  in- 
surance company,  and  that  the  trust  com- 
pany was  largely  indebted  to  the  fire  insur- 
ance company,  and  that  because  of  the  facts 
the  assets  of  the  flre  Insurance  company  were 
in  danger  of  being  wasted,  lost,  or  dissipated, 
and  the  prayer  was  for  the  appointment  of  a 
receiver  for  the  petitioner,  the  Metropolitan 
Trust  Company.  Immediately  upon  the  fil- 
ing of  this  amendment,  the  court  having  al- 
ready heard  the  evidence  on  the  motion  to 
appoint  a  receiver  for  the  fire  insurance  com- 
pany, and  on  the  same  day  of  the  filing  of  the 
amendment,  without  the  Issual  of  any  pro- 
cess on  the  amendment  against  the  trust 
company  or  the  giving  of  any  notice  to  it, 
proceeded  to,  and  did,  appoint  a  receiver  for 
It.  This  is  an  application  by  the  trust  com- 
pany for  a  writ  of  prohibition  against  the 
Judge  of  the  Kenton  circuit  court,  prohibiting 
him  from  enforcing  or  further  proceeding 
under  this  order  appointing  a  receiver  for 
such  company. 

Clearly  the  allegations  of  the  amendment 
set  up  a  new  cause  of  action  against  the  pe- 
titioner, and  relief  is  sought  against  it  which 
was  not  sought  In  the  original  petition,  and 
It,  therefore,  presents  an  entirely  Independent 
cause  of  action  upon  which  process  should 
have  been  Issued  and  the  petitioner  brought 
before  the  court  before  any  action  was  taken 
under  it.  The  rule  is  that  process  must  be 
Issued  upon,  and  service  had  upon,  an  amend- 
ed pleading  which  presents  a  new  and  dis- 
tinct cause  of  acti(Hi  from  that  set  out  in  the 
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eilglnal  pleading,  the  reason  being  that  he 
has  had  no  notice  by  the  original,  pleading  of 
any  such  claim  against  him  or  of  any  such 
relief  sought  against  him.  XJ.  S.  F.  &  G.  Co. 
T.  Carter,  82  S.  W.  380,  28  Ky.  Law  Rep.  665; 
Cecil  V.  So  wards,  10  Bush,  96;  BuUedge  t. 
Vanmeter,  8  Bush,  354.  It  Is  apparent  that 
the  defendant  was  not  before  the  court  on 
the  new  cause  of  action  set  up  In  the  amend- 
ed petition,  and  the  order  appointing  a  re- 
ceiver thereunder  was  void. 

For  the  reason  indicated,  the  writ  is  grant- 
ed, and  directed  to  be  Issued. 


BORDERLAND  COAL  CO.  v.  KERNS. 
(Court  of  Appeals  of  Kentucky.    Oct.  24,  1916.) 

1.  Afpeai.  and  Ebbob  4s»1009(8>— Rkvikw— 
FOBUKB  Afpeai,. 

Where  refusal  of  a  peremptory  instruction 
at  the  first  trial  was  assinied  and  argued  as  er- 
ror upon  the  first  appeal,  and  the  contention 
denied,  the  evidence  at  a  second  trial  being  the 
same,  the  question  cannot  be  considered  on  sec- 
ond appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4377;  Dec.  Dig.  <8=3l099 
(8).] 

2.  Appeal  akd  Ebbob  «s>1050(1)— Rsvikw— 
Revebsible     Ebbob— Aomission     of    Evi> 

DENCB. 

In  a  mine  servant's  action  for  injuries  al- 
leged to  have  bedn  caused  by  the  recklessness  of 
the  operator  of  a  motor,  used  in  connection  with 
the  work  be  was  doing,  admission  of  testimony 
that  the  mine  foreman  before  the  accident  had 
spoken  of  the  recklessness  of  the  motorman,  al- 
though the  witness  admitted  on  cross-examina- 
tion that  he  was  not  perfectly  positive  as  to 
the  precise  time  of  the  statement,  was  not  re- 
versible error,  as  an  error  relied  on  for  a  re- 
versal of  judgment  mnst  be  clear  and  positive. 
[E^d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  iSS  1068,  1069,  4153,  4157; 
Dec.  Dig.  <S=»1050(l).] 

3.  Evidence  €=3244(7)— Action  fob  Injubies 
— Aduissionb. 

Testimony  of  statements  of  the  mine  fore- 
man as  to  the  motorman's  incompetency  could 
be  considered,  not  only  to  establish  the  defend- 
ant's knowledge  of  the  motorman's  incompeten- 
cy, but  also  on  the  issue  of  incomptency. 

fEd.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  923 ;   Dec.  Dig.  «=»244(7).] 

4.  BVIDEHCB     «=s»244(7)  —  Adiobsibiutt  — 
Stateiucnts  or  Agents. 

As  corporations  must  act  entirely  through 
agents  standing  in  the  relation  to  them  of  vice 
principals,  statements  and  declarations  against 
the  interest  of  the  corporation  made  by  such 
vice  principals  are  the  statements  and  declara- 
tions of  the  corporation  itself,  so  when  they  are 
that  a  particular  servant  is  incompetent,  they 
■re  proof  both  of  incompetency  and  of  the  cor- 
poration's knowledge  of  such  incompetency. 

[Ed.    Nots. — For   other   cases,   see    Evidence, 
Cent.  Dig.  g  923 ;  Dec.  Dig.  <S=»244(7).] 
6.  New   Tbial    «=s»143(l)— Gbounds— Incom- 

PETENCT  or  JOBOB. 

Under  the  rule  that  a  verdict  cannot  be  im- 
peadied  through  the  testimony  of  jurors  as  to 
what  occurred  in  the  jury  room,  except  to  show 
that  the  verdict  was  by  lot,  affidavits  of  two 
jurors  that  the  jury,  while  considering  its  ver- 
dict in  the  jnry  room,  was  informed  that  the 
plaintiff  bad  recovered  a  verdict  for  $7,000  on 


first  trial  through  a  statement  of- one  of  the 
jurors  would  not  be  received  on  motion  for  new 
trial  for  the  purpose  of  showing  that  the  juror 
making  the  statement  was  incompetent. 

[Ed.  Note.— For-  other  cases,  see  New  Trial, 
Cent  Dig.  §§  290,  291;  Dec.  Dig.  «=>143(l).l 

6.  Appeal  and  Ebbob  <=9922— Review- Fbb- 
bdkptiohs. 

Where  there  was  nothing  in  the  affidavit  to 
show  that  the  juror  who  made  the  statement 
possessed  the  Information  at  the  time  he  was 
accepted  as  juror,  it  will  not  be  presumed 
against  the  verdict  that  he  did  possess  it  at  that 
time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error;  Cent.  Dig.  §  8728 ;  Dec  Dig.  <S=>922.] 

7.  JtJbt    «=»99(1)— Competency— Knowledge 
OF  Result  ov  Fobmeb  Tbial. 

The  fact  tliat  the  members  of  a  jury  in  the 
second  trial  knew  of  a  former  verdict  does  not 
necessarily  render  them  incompetent. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §  438 ;  Dec.  Dig.  «=>99(1).] 

8.  New  Tbial  <8=s>42(2)— Gbounds— Inoompb- 
tenct  or  Jubob. 

Before  a  new  trial  wiU  be_  granted  on  the 
ground  of  incompetency  of  a  juror  because  of 
his  knowledge  of  the  result  of  the  former  trial, 
it  mnst  be  shown  by  competent  evidence  that 
the  matters  complained  of  so  operated  on  the 
mind  of  the  juror  as  to  influence  his  verdict. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  tS  76,  79;  Dec.  Dig.  <S=»42(2).] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  John  W.  Kerns  against  the  Bor- 
derland Coal  Company.  Judgment  for  the 
plaintiff,  and  defendant  appeals.    Affirmed. 

See,  also,  165  Ky.  487, 177  S.  W.  266. 

J.  J.  Moore,  of  Plkevllle,  Jas.  P.  Woods,  of 
Roanoke,  Va.,  and  S.  D.  Stokes,  of  William- 
son, W.  Va.,  for  appellant.  D.  M.  Howerton, 
of  Catlettsburg,  and  Roscoe  Vanover  and  K 
J.  Plckleslmer,  both  of  Plkevllle,  for  appellee. 

THOMAS,  J.  Appellee  was  an  employ^  of 
the  appellant  In  its  coal  mine  In  Pike  county, 
Ky.  A  part  of  his  duties  was  to  assist  the 
track  layer  having  charge  of  the  temporary 
tracks  In  the  mine,  and,  if  any  obstruction 
should  appear  upon  any  of  the  tracks,  to 
assist  in  clearing  it  off,  at  any  rate  to  help 
extricate  the  rails  of  the  track  from  beneath 
such  obstruction.  Upon  the  occasion  of  the 
accident  to  him,  resulting  in  the  Injuries  for 
which  he  sues,  a  considerable  quantity  of 
slate,  and  rock  had  fallen  upon  a  portion  of 
one  of  the  tracks  and  practically  covered  up 
four  rails,  leaving  at  one  end  of  the  rails 
something  like  four  or  five  feet  of  them  un- 
covered by  the  debris.  It  was  a  part  of  the 
duty  of  appellee  to  in  some  manner  draw 
these  rails  from  under  this  dfibrls,  and.  If 
It  could  not  otherwise  be  done,  to  procure 
the  motorcar  used  in  the  mines,  with  the  aid 
of  which  the  work  might  be  done.  This  was 
accomplished  by  having  a  chain  attached  to 
the  motor,  and  also  to  the'  end  of  the  rail, 
and  with  the  power  of  the  motor  the  rail 
would  be  drawn.  Two  rails  had  been  drawn 
on  the  occasion.  In  this  manner,  but  the  third 
one    attempted    to   be    drawn   had    no    hole 
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through  the  end  of  It  by  means  of  which  the 
chain  conld  be  attached  to  It,  as  this  portion 
of  that  rail  had  been  previously  broken  off. 
It  is  shown  that  under  such  drcumstances 
the  only  practical  way  to  fasten  the  chain 
to  the  rail  which  was  intended  to  be  drawn 
was  by  wrapping  the  chain  around  the  rail, 
placing  one  link  thereof  into  another  one, 
and  running  a  bolt  through  the  flrst  link.  It 
was  fastened  in  this  manner,  and  an  effort 
made  to  draw  the  rail,  but  the  chain  slipped 
off  of  the  end;  It  was  then  fastened  in  the 
same  manner,  but  several  Inches  further  back 
from  the  end  than  It  had  been  placed  in  the 
first  effort,  and  when  the  motor  was  started 
the  rail,  which  seems  to  have  been  slightly 
curved,  was  suddenly  Jerked  from  under  the 
pile  of  slate  and  lock  forming  the  obstruc- 
tion, and  the  front  end  of  it  came  in  contact 
with  a  cross-tie  on  the  track,  and  with  such 
force  that  It  caused  the  rail  to  flop  around 
with  great  force  and  strike  the  plaintiff  in 
the  face,  inflicting  upon  him  the  Injuries  of 
which  he  complains.  He  filed  this  suit,  alleg- 
ing that  the  defendant  was  negligent  In  em- 
ploying, and  continuing  In  its  employ,  the 
motorman  who  had  the  car  in  charge  at  the 
time  of  the  injury,  when  It  either  had  knowl- 
edge, or  by  the  exercise  of  ordinary  care 
could  have  had  knowledge,  that  the  motor- 
man  was  Incompetent  for  the  purpose  for 
which  he  was  employed  and  the  work  In 
which  he  was  engaged.  It  is  charged  that: 
"Said  motorman  so  carelessly  and  negligently, 
violently  and  recklessly^  operated  said  motor 
that  it  was  caused  to  give  a  quick  and  sudden 
jerk,  and  was  caused  to  violently  and  suddenly 
jump  forward  with  great  and  unusual  force  and 
velocity" 

— wbldi  caused  the  end  of  the  rail  to  strike 
the  cross-tie  and  to  flop  aroimd,  as  described. 
The  answer  Is  in  three  paragraphs,  the 
flfst  of  which  Is  a  traverse  of  the  petition, 
the  second  Is  a  plea  of  contributory  negli- 
gence, and  the  third  relies  upon  the  assump- 
tion of  the  risk  by  the  plaintiff.  A  reply 
completed  the  Issues,  and  upon  trial  there 
was  a  verdict  in  favor  of  the  plaintiff  in 
the  sum  of  $7,000  upon  which  Judgment  was 
rendered,  but  this  was  reversed  on  appeal  to 
this  court,  the  opinion  being  reported  in  165 
Ky.  487,  177  S.  W.  266,  in  which  opinion  the 
facts  are  stated  with  greater  detail.  A  read- 
ing of  that  opinion  wUI  show  that  the  re- 
versal was  had  exclusively  upon  the  point 
that  the  trial  court  committed  error  in  ad- 
mitting evidence  before  the  Jury  of  admis- 
sions made  by  the  foreman  of  the  defendant, 
whose  duty  it  was  to  employ,  retain,  or  dis- 
charge the  motorman  with  reference  to  the 
incompetency,  recklessness,  and  carelessness 
of  the  motorman,  whose  name  was  Kdwards, 
and  which  admissions  were  made  by  the  fore- 
man after  the  accident  This  ruling,  by  this 
court,  was  because  of  the  familiar  and  well- 
recognized  rule  that  such  statements,  unless 
a  part  of  the  res  gestse  when  made  by  a  serv- 
ant, Are  inadmissible  as  against  the  princi- 


pal, and  the  error  in  admitting  evidence  con- 
trary to  the  rule  is  such  a  one  as  Jnstlfles  a 
reversal.  The  authorities  are  folly  stated 
in  that  opinion. 

Upon  a  second  trial  the  plaintiff  recovered 
Judgment  for  $5,000,  from  which  this  appeal 
is  prosecuted.  The  evidence  heard  upon  the 
two  trials  is  almost  literally  the  same.  By 
far  the  major  portion  of  it  was  by  deposi- 
tions, which  were  read  upon  both  trials,  wltb 
the  exception  that  in  those  taken  for  the 
plaintiff  the  objectionable  testimony  pointed 
out  by  the  first  opinion  was  not  read  to  the 
Jury  on  the  second  trial  What  has  been 
said  with  reference  to  the  Identity  of  the 
testimony  heard  upon  the  two  trials  may, 
with  equal  correctness,  be  said  with  refer- 
ence to  the  Instructions  given  to  the  Jury 
upon  the  two  trials.  While  those  given  at 
the  last  trial  may  not  be  In  the  exact  ver- 
biage of  those  given  upon  the  first  trial  so 
as  to  entitle  the  former  to  be  called  the  ver- 
batim of  the  latter,  they  are,  to  all  intents 
and  purposes,  the  same. 

The  grounds  urged  for  a  reversal  are: 
First,  that  the  evidence  Is  insufficient  to  show 
that  the  motorman  was  Incompetent,  and 
therefore  a  peremptory  Instruction  to  find  for 
the  defendant  should  have  been  given;  sec- 
ond, tliat  the  same  error  was  committed  upon 
the  last  trial  for  which  the  first  Judgment 
was  reversed ;  third,  tliat  the  court  erred  in 
refusing  to  give  to  the  Jury  instruction  B, 
offered  by  the  defendant;  and,  fourth,  that 
the  court  erred  in  refusing  to  grant  it  a  new 
trial,  because,  it  is  insisted,  that  the  jury, 
while  considering  its  verdict  in  the  jury 
room,  was  made  acquainted  with  the  fact 
that  the  plaintiff  recovered  a  verdict  tor  $7,- 
000  on  the  first  trial,  through  a  statement 
to  that  effect  made  by  one  of  the  Jurors,  the 
defendant  being  informed  of  what  thus  took 
place  in  the  Jury  room  by  other  Jurors  whose 
affidavits  were  filed  upon  the  hearing  of  the 
motion  for  a  new  trial. 

[1]  Considering  these  objections  In  the  or- 
der mentioned,  it  is  sufficient  to  say  that  the 
evidence  as  to  the  Incompetency  of  the  mo- 
torman is  the  same  as  it  was  upon  the  foi^ 
mer  trial.  A  peremptory  Instruction  was  in- 
sisted upon  at  that  trial,  and  the  refusal  to 
give  it  was  assigned  and  argued  as  error 
upon  the  first  appeal.  The  contention  was 
denied,  and,  imder  rei>eated  rulings  of  this 
court,  it  cannot  be  considered  on  this  appeaL 
The  question  is  now  res  ad  judicata  between 
the  parties.  Louisville  Railway  Ca  ▼.  Os- 
borne, 171  Ky.  348,  188  S.  W.  419;  Wheeler 
v.  O.,  N.  O.  &  T.  P.  R.  Co.,  171  Ky.  436.  188 
S.  W.  462,  and  authorities  therein  referred  to. 

[2}  As  to  the  second  point  urged  for  a  re- 
versal, it  is  insisted  that  one  witness,  after 
testifying  to  having  heard  the  mine  foreman 
speak  of  the  recklessness  and  carelessness  of 
the  motorman,  stating  that  It  was  before  tiie 
accident,  on  cross-examination  he  was  made 
to  saj  that  he  was  not  positive  as.  to  whether 
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tt  was  before  or  after  tbe  accident.  The 
tenor  of  this  witness'  testimony  Is  to  the 
effect  that  the  statements  of  tbe  foreman, 
which  he  details,  were  made  before  the  time 
of  the  accident,  and  it  cannot  be  said  that 
because  he  was  not  perfectly  positive  as  to 
the  predee  time  of  It,  It  should  be  presumed 
that  this  testimony  related  to  a-  time  subse- 
quent to  the  accident.  An  error  relied  on  for 
tbe  reversal  of  a  Judgment  must  be  clear  and 
positive,  and  not  exist  in  mere  probabilities. 
In  view  of  the  fact  that  all  of  the  testimony 
on  this  point,  with  the  possible  exception  of 
the  doubt  of  this  witness  expressed  on  cross- 
examination,  after  his  previous  positive  state- 
ment made  In  his  examination  in  chief  Is  the 
same  on  both  trials,  we  are  not  prepared  to 
say  that  the  admission  of  his  testimony  con- 
stitutes such  an  error  as  would  Justify  a 
reversal,  and  we,  therefore,  find  no  merit  in 
this  contention. 

[3,  4]  The  third  ground,  that  of  falling  to 
give  to  the  Jury  Instruction  B,  offered  by  the 
defendant.  Is  Insisted  on  because  It  Is  claim- 
ed that  the  testimony  of  the  vrltnesses  Intro- 
duced by  tbe  plaintiff  that  they  had  heard 
the  superintendent  and  foreman  of  defend- 
ant's mine,  before  the  accident,  make  admis- 
sions to  the  effect  that  he  knew  of  the  In- 
competency of  the  motorman,  should  be  ad- 
mitted only  for  the  purpose  of  establishing 
the  defendant's  knowledge  of  such  Incompe- 
tency, and  not  for  the  purpose  of  establish- 
ing the  motorman's  Incompetency.  By  the  In- 
struction offered  the  Jury  were  told  that  such 
testimony  could  not  be  considered  for  any 
other  purpose  except  to  establish  the  de- 
fendant's knowledge  of  the  motorman's  in- 
competency, and  it  Is  Insisted  that  a  state- 
ment In  tbe  former  opinion  confines  this  evi- 
dence to  that  effect  alone.  The  statement  in 
tbe  former  opinion,  which  It  is  claimed  gives 
gnch  restrictive  effect  to  this  testimony,  is; 

"Upon  the  issues  as  to  whether  or  not  the 
appellant  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  of  the  incompetency  and 
unfitness  of  the  motonnan  to  operate  and  handle 
its  motor  in  performing  the  duties  incumbent 
upon  tlie  motorman,  in  the  operation  of  its 
mines,  aud  the  negligence  of  the  appellant  in  em- 
ploying and  retaining  in  its  employ  such  an  in- 
competent servant,  the  declarations  of  the  mine 
superintendent,  who  had  the  authority  to  employ 
and  discharge  the  mqtorman,  tending  to  show 
his  Incompetence  and  unfitness,  and  which  were 
made  before  the  time  upon  which  appellant  sus- 
tained hts  injuries,  are  competent  evidence  to 
prove  the  appellant's  knowledge  of  the  incompe- 
tence and  unfitness  of  the  motorman." 

We  do  not  so  narrowly  construe  the  lan- 
guage of  this  court  as  do  attorneys  for  ap- 
pellant. Immediately  following  tbe  state- 
ment above  is  this  further  one : 

"Tbe  reason  why  the  declarations  of  the  mine 
■nperfaitendeitt,  regarding  the  incompeteaey  of 
the  motormauf  made  before  the  injuries  were 
received,  were  competent-  as  evidence  against 
I4>pellant  is  that  he  was  the  agent  of  appellant.'' 

Tbe  court  in  making  the  first  statement 
Above  was   not  endeavoring  to  confine  the 
relevancy  of  the  testimony  now  bc^ng  consld- 
188  S.W.-60 


erod  to  the  issue  of  tbe  knowledge  of  the  in- 
competency on  the  part  of  tbe  master,  but 
further  on,  and  in  the  statement  last  quoted. 
It  Is  shown  that  the  declarations  of  the 
superintendent  may  be  admitted  upon  the  Is- 
sue as  to  the  incompetency  of  the  negligent 
servant,  and  they  are  not  confined  to  a  mere 
knowledge,  on  the  part  of  tbe  master,  of 
such  incompetency.  This  must  necessarily 
be  true  as  a  result  of  the  law  of  agency,  and 
especially  as  to  corporation  prliiclpals.  The 
latter  class  of  principals  have  no  Individual- 
ity. They  must  act  entirely  through  agents, 
who  stand  in  tbe  ration  to  them  of  vice 
principals,  and  statements  and  declarations 
against  tbe  interest  of  tbe  principal  made  by 
such  vice  principals  are,  in  law,  the  state- 
ments and  declarations  of  tbe  principal  him- 
self. So  that,  when  such  declarations  are  to 
tbe  effect  that  a  particular  servant  is  in- 
competent, this  is  proof,  not  only  of  the  in- 
competency, but  also  of  the  principal's  knowl- 
edge of  such  Incompetency.  The  offered  in- 
struction, therefore,  seeking  to  confine  tbe 
affect  of  the  testimony,  as  insisted  upon,  was 
properly  refused. 

.[6-t]  As  to  the  fourth  ground,  it  is  shown 
by  tbe  affidavits  of  two  Jmrors  that  one  mem- 
ber of  the  Jury,  after  the  case  had  been  sub- 
mitted to  it,  and  when  the  jury  was  in  tbe 
room  considering  tbe  cate,  stated  that  on  the 
former  trial  the  plaintiff  had  been  given  a 
verdict  for  $7,000,  and  the  argument  Is  made 
tbat  if  it  had  been  known  at  the  time  of  tbe 
acceptance  of  the  Jury  that  any  of  them  bad 
this  Information,  such  ones  so  Informed 
would  have  been  excused;  tbat  this  would 
have  furnished  a  challenge  for  cause,  and 
that.  Inasmuch  as  tbe  Juror  withheld  such 
knowledge  on  bis  voir  dire  examination,  be 
was  Incpmpetent  to  sit  as  a  Juror ;  and  that 
tbe  affldavit  of  a  fellow  Juror  is  competent 
to  show  such  disqualification.  It  is  conceded, 
by  an  unbroken  line  of  opinions  from  this 
court,  that  a  verdict  cannot  be  Impeached 
through  the  testimony  of  Jurors  as  to  what 
occurred  in  the  Jury  room,  except  to  show 
that  tbe  verdict  was  made  by  lot,  but  It  is  in- 
sisted that  the  testimony  of  a  Juror  might  be 
received  for  the  purpose  of  showing  that  a 
fellow  Juror  was  an  Incompetent  one,  and 
that  such  facts  luight  be  shown  In  this  man- 
ner as  would  disclose  tbat  some  of  the  Jury 
were  biased  toward  one  of  the  parties  at 
the  time  they  were  accepted  on  the  panel. 
A  great  many  cases;  Including  many  in  Ken- 
tucky, hold  that  such  Information  as  the  ju- 
ror in  the  instant  case  disclosed  would  have 
justified  his  being  excused  from  a  place  on 
the  Jury,  but  this  Is  not  the  question  here. 
The  rule  not  permitting  verdicts  to  be  im- 
peached by  the  testimony  of  a  member  of  tbe 
Jury  as  to  what  occurred  while  the  verdict 
was  being  considered  with  the  exception 
stated  is  one  designed  to  protect  the  sacred- 
ness  of  the  jury  system,  as  well  as  the  sta- 
bility of  verdicts,  and  to  give  some  assurance 
of  a  final  determination  of  litigation.    It  be- 
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longs  to  that  class  of  subject  to  vrblcb  tlie 
door  shonld  be  closed  against  all  inquiries, 
upon  the  theory  that  an  adherence  to  it 
would  86rve  the  caase  of  Justice  better  than 
would  a  different  wile,  allowing  the  delibera- 
tions of  the  Jury  to  l>e  investigated.  It  is 
for  these  considerations  that  the  holding  of 
this  court  has  been  so  constant  and  uniform 
upon  the  subject.  We  are  thoroughly  con- 
vinced that  ,the  afBdavit  of  the  Juror  in  this 
case,  if  admitted  for  the  jrarpose  insisted  on, 
would  constitute  a  departure  from  the  rule, 
which  we  are  neither  inclined  to  nor  Justified 
in  doing.  Moreover,  there  is  nothing  in  the 
affidavit  to  show  that  the  Juror  who  made 
the  statement  In  the  Jury  room  concerning 
the  former  verdict  possessed  tliat  information 
at  the  time  be  was  accepted  as  a  Juror,  and 
we  are  not  authorized  to  presume  against 
the  verdict  that  he  did  possess  the  informa- 
tion at  that  time  Neither  is  It  made  to  ap- 
pear that  the  Jury,  upon  tlie  examination 
touching  their  qualifications,  were  asked 
anything  about  their  knowledge  as  to  the  re- 
sult of  the  former  trial,  but,  however  this 
may  be,  it  does  not  necessarily  follow  that 
if  the  members  of  the  Jury  knew  of  the  for- 
mer verdict,  such  information  Influenced 
them  in  making  their  verdict  on  the  second 
trial.  An  honest  Juror  may  be  aware  of  the 
result  of  a  former  trial,  but  if  he  is  Ignorant 
of  the  facts  touching  the  merits  of  the  case, 
he  would  not  be  disqualified  from  returning 
a  fair  and  impartial  verdict  upon  the  testi- 
mony that  he  might  hear  on  the  trial  In 
which  he  serves  as  a  Juror.  Indeed  his  oath 
confines  tilra,  in  making  his  verdict,  to  the 
consideration  of  the  testimony  which  may  be 
introduced  on  that  trial,  and  we  are  not  to 
presume,  either  that  the  Juror  is  dishonest, 
or  tluit  be  will  take  any  extraneous  fact 
Into  consideration.  Before  we  would  be  au- 
thorized to  grant  a  new  trial  it  should  be 
made  to  appear,  by  competent  evidence,  that 
the  matters  complained  of  so  operated  on 
the  mind  of  the  Juror  as  to  influence  his 
verdict,  so  that.  In  any  view  of  the  case,  we 
are  convinced  tliat  the  appellant  is  not  en- 
titled to  a  new  trial  on  this  last  ground 
urged. 

There  is  no  contention  as  to  the  size  of  the 
verdict,  as'  the  plalntift  lost  an  eye,  sustained 
a  broken  nose,  a  broken  jaw,  and  was  other- 
wise seriously  and  permanently  injured. 

Wherefore,  the  Judgment  is  affirmed. 


NORFOLK  &  W.  RY.  CO.  v.  SHORT'S 
ADM'R. 
(Court  of  Appeals  of  Kentucky.    Oct  24,  1916.) 
1.  Masteb  and  Sebvamt  ®=>264(1)— Actions 

FOB     INJUBIES— FeDEBAI.    EMPLOYEES'     LlA- 

BiLrrT  Act. 
Under  the  federal  Employers'  Liability  Act 
(Act  April  22.  1908.  c.  149,  35  Stat.  65  lU.  S. 
Comp.  St.  1913,  g§  8657-8665]),  it  is  neces- 
sary to  allege  and  prove  that  the  carrier  was 
enga^tnl   In   interstate  commerce,  and  that  the 


employ^  was  actually  employed  in  sncli  com- 
merce at  the  time  of  the  injtur  for  which  he  or 
bis  personal  representative  seeks  to  recover  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  }  862;    Dec.  Dig.  «=9264 

2.  CoincKBCK  «=»27— Intebstatk  Oomhkbos— 
iMJUBUse  to  Servant. 

Where  defendant  railroad  was  engaged  in 
interstate  commerce,  and  the  decedent  was  in- 
jured while  working  on  its  interstate  train  which 
was  temporarily  stopped  in  a  yard  which  was 
ezduaiveiy  used  by  interstate  trains,  he  was  at 
the  time  actually  employed  by  the  defendant  in 
interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Gent  Dig.  g  25;    Dec.  Dig.  i^s>Z7.] 

3.  Masteb  and  Sebvant  <S=>248ai)— Injukeeb 
TO  Sebvant— GoNTBiBUTOBT  Neolioknck. 

A  rule  of  the  defendant  tailroad  requiring 
employ&s  making  repairs  between  standing  cars 
in  the  nighttime  to  put  blue  lights  at  each 
end  of  the  cars  between  which  they  intended  to 
work  had  no  application  to  the  decedent's  act 
in  passing  through  an  open  space  l>etween  stand- 
ing cars  in  his  journey  across  the  yard,  so  that 
hia  failure  to  put  such  blue  lights  on  the  ends 
of  the  cars  was  not  contributory  negligence. 

[Ed.  Note.— For  othw  cases,  see  Master  and 
Servant,  Cent  Dig.  {  773;  Dec  Dig.  <&=3243 
(11).] 

4.  Masteb  and  Sebvant  €=9228(2)— iNJtmiES 
TO  Sebvant— Fedebai,  Euplotebs'  Liabil- 

ITT   ACT — CONTBIBUTOBY    NEGLIGENCE. 

Under  the  federal  Employers'  Liability  Act 
the  contributory  negligence  of  decedent  in  go- 
ing between  two  cuts  of  cars  without  first  satis- 
fying himself  that  it  was  safe  to  do  so  will  not 
relieve  the  defendant  railroad  from  liability-  if 
it  was  gailty  of  negligence,  but  will  only  dimin- 
ish recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  671 ;  Dec.  Dig.  ®=»228(2).] 

5.  Masteb  and  Sebvant  ^»265(2)— Injihuks 
TO  Sebvant^Neguqence. 

In  an  action  under  the  federal  Employers' 
Liability  Act,  before  a  recovery  can  be  had  it 
must  be  shown  either  by  direct  or  circumstantial 
evidence  that  the  employer  was  negligent. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  878,  895,  896;  Dec  Dig. 
«=»265(2).] 

6.  Masteb  and  Sebvant  <S=>89(1),  240(1)— In- 
JUEiES— Scope  or  Emplqtment— Contkibu- 
TOBY  Negligence. 

Where  there  was  no  rule  of  defendant  rail- 
road preventing  its  employ^  from  going  from 
the  "heavy  side^'  of  the  yard  to  the  "light  side," 
and  plaintiGTs  intestate,  employed  as  a  repair- 
man on  the  "heavy  side,"  went  to  the  "light 
side"  to  get  necessary  supplies,  as  was  cus- 
tomary when  more  convenient  ana  was  killed 
in  passing  between  two  cars,  he  was  in  the 
course  of  his  employment,  and  his  act  in  going 
to  the  "light  side"  was  not  such  negligence  as 
would  preclude  a  recovery  by  bis  administrator, 
upon  the  theory  that  his  conduct  was  the  sole 
cause  of  his  death. 

[Ed.  Note. — For  other' cases,  see  Master  and 
Servant,  Cent  Dig.  g§  153,  761 ;  Dec  IMg.  ^=> 
89(1),  240(1).] 

7.  Masteb  and  Sebvant  9=s>160(3)— Injukies 
TO  Sebvant— NxauoBNCB. 

Where  plaintiff's  intestate,  employed  as  a 
repairman  in  defendant's  railroaa  yard,  was 
killed  in  passing  between  two  cars,  when  a  cut 
of  cars  in  making  a  running  switch  struck  one 
of  the  standing  cars,  although  it  was  customary 
to  make  running  switches  without  any  person  in 
charge  of  the  moving  cars,  and  only  employes 
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Conld  b«  an'tlcitwted  on  tracks,  the  fiailure  of 
the  defendant  railroad  to  give  aome  notice  or 
warning  of  the  movement  of  the  cut  of  cars  wag 
actionable  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  305 ;  Dec.  Dig.  «=3l50(3).] 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  Charles  Short's  administrator 
against  tbe  Norfolk  &  Western  Railway  Com- 
pany. Judgment  for  the  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

J.  R.  Johnson,  Jr.,  of  PlkerUle,  and  Holt, 
Duncan  &  Holt,  of  Huntington,  W.  Va.,  for 
appellant.  John  T.  Diederich,  Proctor  K. 
Malln,  and  S.  S.  Willis,  all  of  Ashland,  for 
appellee. 

CARROLL,  J.  This  appeal  is  prosecuted 
from  a  judgment  of  the  Boyd  circuit  court 
awarding  the  administrator  of  R.  O.  Short 
$2,000  in  a  salt  under  the  federal  Employ- 
ers' Liability  Act  to  recover  damages  for  his 
death. 

A  reversal  is  asked  upon  four  grounds: 
(1)  That  Short  was  not  engaged  in  Interstate 
commerce  at  the  time  of  bis  death ;  (2)  that 
his  negligence  was  the  proximate  cause  of 
his  death;  (3)  that  be  was  performing  no 
duty  he  owed  the  company  when  the  acci- 
dent occurred;  and  (4)  for  error  in  giving 
and  refusing  Instructions. 

[1]  Under  the  federal  Employers'  Liabil- 
ity Act  tt  is  necessary,  as  said  by  counsel  for 
the  railroad  company,  to  allege  and  prove 
that  the  carrier  was  engaged  in  interstate 
commerce,  and  that  the  employ6  was  actual- 
ly employed  in  such  commerce  at  the  time 
of  the  Injury  for  which  he  or  his  personal 
representative  seeks  to  recover  damages. 

[2]  Upon  this  issue  it  is  admitted  that  the 
Norfolk  &  Western  Railway  was  engaged  in 
interstate  commerce  at  the  time  the  injuries 
from  which  Short  died  were  sustained,  and 
we  do  not  think  there  is  any  room  for  doubt 
that  Short,  at  the  time  of  his  death,  was 
actually  employed  by  the  railway  company 
in  such  commerce.  The  evidence  clearly 
shows  that  the  train  on  which  Short  was 
working  at  the  time  he  was  injured  was  an 
interstate  train  which  had  oome  from  a  West 
Virginia  coal  field  and  was  temporarily  stop- 
ped on  its  Journey  in  the  yards  of  the  com- 
pany at  Portsmouth,  O.  In  fact,  it  appears 
that  these  yards  in  the  state  of  Ohio  were 
exclusively  used  by  coal  trains  going  to  and 
coming  from  tlie  coal  fields  of  West  Virginia, 
80  that  all  the  traffic  handled  in  these  yards 
was  really  interstate  traffic. 

The  next  contention  is  that  Short,  at  a 
time  when  he  was  not  In  the  course  of  his 
employment,  and  by  his  own  negligence, 
brought  about  the  injury  that  resulted  in  his 
death;  and  this  issue,  which  is  really  the 
principal  one  in  the  case,  makes  It  necessary 
to  state  tn  some  detail  the  evidence. 

In  the  yards  at  Portsmouth  were  40  or 
more  switch  tracks  on  which  trains  were 
eonstautly  being  shifted  about  during,  the 


day  and  night.  There  were  employed  in  the 
yards  about  1,800  men  engaged  in  different 
kinds  of  service  connected  with  the  move- 
ment of  trains  and  the  handling  and  repair 
of  cars;  and  these  men  in  the  course  of 
their  various  duties  were  at  all  times  going 
about  in  the  yards  crossing  and  recrossing 
these  switch  tracks. 

Short  and  one  Ferris  Dials,  at  the  time 
the  accident  that  resulted  in  the  death  of 
Short  occurred,  were  employed  as  repairmen 
In  the  yards.  Their  duties  consisted  in  look- 
ing over  the  coupling  apparatus  of  the  cars 
to  see  iX  they  were  in  good  order,  and,  if  not, 
it  was  the  duty  of  these  men  to  repair  them. 
The  yards  were  divided  Into  what  is  called 
the  "heavy  side"  and  the  "light  side,"  and 
separate  crews  of  men  worked  on  each  of 
these  sides.  It  further  appears  that  Short 
and  Dials  were  engaged  at  work  on  the 
"heavy  side"  of  the  yard.  On  the  nlgbt 
Short  was  kUled  these  two  men  in  the  course 
of  their  duties  discovered  that  the  knuckle 
pins  in  the  couplings  on  one  of  the  cars 
standing  on  track  No.  9  on  the  "heavy  side" 
of  the  yard  were  either  defective  or  missing, 
and  so  it  became  their  duty  to  supply  the  de- 
fective or  missing  Icnuckle  pins  with  others. 
It  also  appears  that  the  railway  company 
had  places  on  the  "heavy  side"  of  the  yard 
where  it  kept  extra  knuckle  pins  and  other 
like  repairs  for  use  when  needed,  and  this 
fact  was  known  to  Short  as  well  as  Dials,  as 
Dials  had  been  working  on  this  "heavy  side" 
as  a  repairman  for  several  months,  although 
Short  had  been  there  only  a  few  days. 

It  is  further  shown  In  the  evidence  that 
the  extra  knuckle  pins  that  were  kept  in  a 
box  convenient  to  the  place  where  this  de- 
fective car  was  standing  had  all  been  used, 
and  so  it  became  necessary  for  these  men 
to  get  knuckle  pins  some  other  place.  They 
could  have  gotten  them  out  of  a  supply  kept 
at  a  place  on  the  "heavy  side"  some  distance 
from  where  they  were  working,  but  instead 
of  going  to  this  place  Dials  suggested  that 
they  could  go  down  to  the  "light  side,"  which 
was  closer,  and  find  knuckle  pins  there.  And 
so  each  with  a  lantern  In  bis  hand  walked 
across  the  tracks  from  track  9  on  the  "heavy 
side"  to  track  17  on  the  "light  side."  When 
they  got  to  this  track  Dials  found  one 
knuckle  pin,  and  Short,  while  looking  around 
for  "another,  had  occasion  to  cross  track 
16  in  an  open  space  that  bad  been  left  be- 
tween two  cuts  of  cars  standing  on  this 
track.  At  tbe  time  that  Short  stepped  in 
this  open  space  between  the  standing  cars 
on  track  16,  a  cut  of  cars  that  had  been 
shunted  in  on  track  16  by  an  engine,  in 
mailing  what  is  called  a  "running  switch," 
struck  one  cut  of  the  standing  cars  between 
which  Short  was  walking,  or  standing,  caus- 
ing it  to  suddenly  collide  with  tbe  other  cut 
of  standing  cars,  and  Short  was  instantly 
killed  in  the  collision.  The  two  cuts  of  cars 
between  which  Sbort  was  crossing  the  track 
were  standing  probably  600  feet  from  the  end 
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of  the  switch  on  which  the  engine  shunted 
the  cars  from  the  lead  track  onto  switch 
track  10,  bnt  the  engine  before  It  had  been 
cut  off  from  the  string  of  cars  shunted  In  on 
track  16  had  given  these  cars  sufficient  mo- 
mentum to  cause  them  to  roll  along  on  tra<^ 
16  from  the  head  of  the  switch  to  the  cut 
of  cars  standing  on  this  track. 

It  was  further  shown  without  dilute  that 
there  was  no  brakeman  on  the  front  end 
of  the  cut  of  cars  that  was  shunted  in  on  the 
track,  nor  was  any  notice  or  warning  given 
by  ringing  the  bell  or  blowing  the  whistle  of 
the  engine,  or  In  any  other  way,  that  this 
cut  of  cars  would  be  or  was  being  shunted 
In  on  this  track,  and  so  they  went  without 
any  person  on  or  about  them  to  control  their 
movement  or  give  notice  or  warning  of  their 
approach. 

It  is  also  shown  lo  the  evidence  in  behalf 
of  Short's  administrator,  although  contraditt- 
ed  by  the  evidence  for  the  railway  company, 
that  It  was  customary  for  repairmen  work- 
ing on  the  "heavy  side"  to  go  to  the  "light 
side"  when  they  wanted  for  repair  pur- 
poses appliances  such  as  knuckle  pins  that 
could  be  found  on  the  "light  side."  Especial- 
ly was  this  practice  engaged  in  when  It  hap- 
pened that  the  car  In  need  of  repair  was  some 
distance  from  the  place  where  repairs  on  the 
"heavy  side"  were  kept,  or  If  the  supply  of 
repair  parts  at  these  places  was  exhausted. 

[3]  It  Is  also  shown  that  It  was  not  cus- 
tomary in  the  movement  of  trains  In  the 
yards  to  give  notice  or  warning  of  their  ap- 
proach by  ringing  the  engine  bell  or  blowing 
the  whistle,  nor  was  it  usual  to  have  a 
brakeman  on  the  front  end  of  the  cars  when 
they  had  been  cut  loose  from  the  engine 
by  the  process  of  a  "running  switch."  It  was 
further  shown  that  the  company  had  adopted 
rules,  with  which  it  may  be  presumed  Short 
was  familiar,  requiring  employ^  when  they 
went  between  standing  jcars  for  the  purpose 
of  maldng  repairs  in  the  nighttime  to  put 
blue  lights  at  each  end  of  the  cars  between 
which  .they  Intended  to  work  as  notice  to 
the  trainmen  that  repairs  were  being  made 
in  and  about  the  cars.  But  we  do  not  think 
this  rule  has  any  application  to  the  case  we 
have,  because  Short  did  not  go  between  these 
cuts  of  cars  for  the  purpose  <tf  mailing  re- 
pairs. He  was  only  passing  through' the 
open  space  between  the  standing  cars  in  bis 
effort  to  find  a  knuckle  pha. 

Whether  Short  would  have  heard  the  en- 
gine bell  ringing  If  it  had  been  at  the  time 
this  cut  of  cars  was  shunted  In  on  track  16, 
or  whether  a  brakeman  on  the  front  end  of 
the  cut  of  cars,  if  there  had  t>een  one,  could 
have  discovered  the  presence  of  Short  in  time 
to  have  warned  him  of  the  danger  he  was  In, 
is  not  clearly  developed  In  the  evidence,  as 
there  was  no  person  immediately  about  giv- 
ing Bttentimi  to  the  movements  of  Short  or 
the  cars;  although  there  is,  we  think,  suf- 
ficient circumstantial  evidence  to  show  that 


a  brakeman  on  the  front  end  of  the  cvt  of 
cars  could  have  seen  the  light  from  Sborfs 
lantern  in  time  to  have  given  him  warning 
of  the  approach  of  this  cut  of  cars. 

[4]  It  should  further  be  kept  In  mind  that 
this  case  was  under  the  federal  Employers' 
Liability  Act,  and  so  the  contribatoiy  negli- 
gence of  Sh<»rt,  If  he  was  guilty  of  any,  in 
going  between  these  two  cuts  of  cars  wittaont 
first  satisfying  himself  that  It  was  safe  to  do 
so,  will  not  relieve  the  railway  company 
from  liability.  If  It  was  guilty  of  negU- 
gence,  and  the  contributing  and  concurring 
negligence  of  Short  and  the  company  caused 
his  death,  because,  as  said  by  the  Supreme 
Court  of  the  United  States  In  IlUnoIs  Cen- 
tral Railroad  Co.  v.  Skaggs,  240  U.  S.  66,  36 
Sup.  Ct.  249,  60  L.  Ed.  528: 

"It  cannot  be  said  that  there  can  be  no  recov- 
ery simply  because  the  Injured  employ*  par- 
ticipated in  the  act  wiiich  caused  the  injurf. 
The  inquiry  muBt  he  whether  there  is  neglect 
on  the  part  of  the  employing  carrier,  and,  if 
the  Injurv  to  one  employ*  resulted  'in  whole  or 
in  part'  from  the  ne^igence  of  any  of  its  other 
employes,  it  is  liable  under  the  eipreas  termi 
of  the  act;  that  is,  the  statute  abolished  the 
fellow  servant  rule.  If  the  injury  wag  due  to 
the  neglect  of  a  coemploy*  in  the  performance 
of  his  duty,  tliat  neglect  must  l>e  attributed  to 
the  employer;  and  if  the  injured  employ*  was 
himself  guilty  of  negligence  contributuig  to  the 
Injury,  the  statute  expressly  provides  that  it 
'shall  not  bar  a  recovery,  but  tne  damages  shall 
be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  em- 
ploy*.' " 

[I]  It,  however,  as  contended  by  counsel 
for  the  railway  c<»npany,  the  negligence  of 
Short  was  the  sole  c&use  of  his  death,  or  if 
the  railway  company  did  not  commit  any 
breach  of  duty  that  It  owed  him,  there  can  be 
no  recovery  in  behalf  of  bis  administrator. 
In  every  case  like  this,  before  a  recovery 
can  be  had, 'It  must  l>e  shown  by  either  di- 
rect or  circumstantial  evidence  that  the  rail- 
way company  was  negligent;  or.  In  other 
words,  that  it  owed  a  care  aqd  failed  to 
exercise  it. 

As  these  principles  of  law  most  control 
the  case,  let  us  see  now  if  the  contention  of 
the  company  that  Short,  in  going  between 
these  cars  for  the  purpose  and  at  the  time 
and  under  the  circumstances  stated,  was  act- 
ing outside  the  line  of  his  duties,  and  bis 
own  negligence  was  the  sole  cause  of  his  In- 
jury. 

The  argument  in  liehalf  of  the  railroad 
company  that  Short's  negligence  was  the 
sole  cause  of  his  death  la  put  upon  the 
grounds:  (1)  That  he  did  not  put  out  the 
blue  lights  heretofore  mentioned;  and  i?) 
that  it  was  hia  duty  to  have  gotten  the  need- 
ed Imuckle  pins  on  the  "heavy  slder'  of  the 
yard,  and  so,  when  he  left  tlie  "heavy  side" 
and  went  on  the  "light  side,"  where  he  had 
no  duty  to  perform,  he  took  the  dtance  of 
being  injured,  and  was,  in  fttct,  a  little  short 
of  a  trespasser,  to  whom  the  company  owed 
no  duty  except  to  exerdM  ordinary  cu*  to 
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prevent  Injury  to  Um  after  his  peril  was 
actaally  discovered. 

We  bave  already  determined  tbat  the  blue 
light  mle  Invoked  has  no  application  to  the 
case,  and  hence  the  Inquiry  upon  the  point 
now  under  consideration  may  be  limited  to 
determining  whether  Short  was  entirely  out 
of  the  line  of  his  course  of  employment,  and 
not  performing  any  duty  required  of  him  by 
the  company  when  he  went  on  the  "light 
side"  to  find  knuckle  pins. 

[6]  There  was  no  rule  of  the  company  re- 
quiring Short  or  Dials  to  get  knuckle  pins 
on  the  "heavy  side"  or  that  warned  against 
or  prevented  them  from  going  to  the  "light 
side"  to  find  these  pins,  and,  as  stated,  there 
Is  evidence  that  it  was  customary  for  repair- 
men to  get  appliances  like  this  at  any  place 
in  the  yard  they  could  be  found.  The  fact 
that  the  company  had  appointed  places  on 
the  "heavy  side"  where  it  kept  these  appli- 
ances for  convenient  use  on  the  "heavy  side"' 
does  not  furnish  sufficient  evidence  to  show 
that  Dials  and  Short  were  violating  any  rule 
of  the  company  when  they  went  to  a  con- 
venient place  on  the  "light  side"  after  find- 
ing that  the  supply  of  pins  that  had  been 
kept  at  a  convenient  place  on  the  "heavy 
side"  was  exhausted. 

An  employ^  working  in  a  railroad  yard  can 
hardly  be  said  to  be  out  of  the  line  of  his 
employment  at  any  place  in  the  yard  where 
he  goes  to  find  something  needed  in  the  work 
In  which  be  is  engaged.  And  certainly  the 
principle  invoked  in  behalf  of  the  railroad 
company  should  not  be  applied  in  the  absence 
of  a  rule  or  convincing  evidence  that  Short 
should  not  have  left  for  any  purpose  the 
"heavy  side"  of  the  yard.  As  Short  was  not 
prohibited  by  any  rule  of  the  company  from 
going  to  the  "light  side"  of  the  yard,  and  it 
was  customary  for  repairmen  to  go  any  place 
In  the  yard  where  they  could  find  the  repair 
parts  needed,  we  think  that  Short  came  to  his 
death  while  he  was  in  the  conrse  of  his  em- 
ployment, and  therefore  the  company  owed 
him  the  same  duty  of  care  that  it  would  bave 
owed  him  If  be  had  been  working  as  a  re- 
pairman on  the  "light  side"  of  the  yard. 
And,  this  being  so,  the  fact  that  he  went  to 
the  "light  side"  of  the  yard  to  get  these  pins 
was  not  such  negligence  on  his  part  as  would 
preclude  a  recovery  by  his  administrator  up- 
on the  theory  that  his  conduct  was  the  sole 
cause  of  his  death.  He  may  bave  been  guilty 
of  contributory  negligence  in  going  between 
the  cars  without  first  satisfying  himself  that 
the  place  was  free  from  danger,  bnt  the  fail- 
ure on  his  part  to  exercise  this  degree  of 
care  does  not  prevent  a  recovery.  It  only 
goes  to  diminish  the  amount  of  the  recovery. 

[7]  This  brings  us  to  consider  the  question 
whether  the  company  was  under  a  duty  to 
give  a  warning  or  notice  of  the  movement 
of  the  cut  of  cars  that  caused  the  death  of 
Short.  If  It  was  under  such  a  duty,  then  its 
failure  to   give  notice  or  warning.  If  such 


failure  contributed  to  bring  about  the  death 
of  Short,  Was  actionable  negUgence. 

It  seems  to  us  that  npon  this  point  the 
case  must  be  controlled  by  the  mle  laid 
down  In  Li.  &  N.  R.  Co.  v.  Johnson's  Adm'z, 
161  Ky.  824,  171  S.  W.  847.  In  that  case  it 
appears  that  Johnson,  an  employ^,  came  to 
his  death,  while  working  In  the  yards  of  the 
company,  under  circumstances  very  similar 
to  those  surrounding  the  death  of  Short.  In 
that  case,  as  In  this,  it  was  contended  on  be- 
half of  the  railroad  company  that  in  the 
movement  of  cars  in  Its  yards  It  did  not  owe 
to  employ^  the  duty  of  lookout  or  warning, 
but  the  court  said: 

"In  yards  like  the  one  here  in  question,  oc- 
cupied by  a  latm  number  of  employes  moving 
about  in  the  perionnance  of  their  variooa  labors, 
we  tWnk  it  was  the  duty  of  the  railroad  com- 
pany when  it  shunted  the  cut  of  cars  or  a  sin- 
gle car  in  on  track  No.  8,  to  have  a  person  on 
tfao  forward  end  of  the  front  car  for  the  purpose 
of  giving  warning  of  its  approach  and  to  control 
its  movement,  and  that  it  should  have  been 
run  at  such  a  rate  of  speed  as  to  enable  the  per- 
son in  charge  to  give  effective  notice  of  its 
presence  to  any  person  on  the  track." 

It  was  further  said,  in  answer  to  the  ar- 
gument that  the  rule  announced  by  this  court 
In  many  cases  that  in  places  where  the  pres- 
ence of  persons  on  railroad  tracks  must  be 
anticipated  it  is  the  duty  of  the  railroad  com- 
pany in  tbs  movement  of  its  cars  and  engines 
to  .keep  a  lookout,  observe  a  reasonable  rate 
of  speed,  and  have  some  person  in  a  position 
where  he  can  control  the  movement  of  the 
cars  or  engine,  applied  only  to  persons  not 
employes  who  were  Injured  at  highway  cross- 
ings or  in  cities  or  towns  or  populous  commu- 
nities.   But  in  answer  to  this  the  court  said: 

"Generally  speaking,  this  is  true  of  this  line 
of  cases,  but  we  are  unable  to  perceive  any 
good  reason  why  this  humane  and  wholesome 
rule,  established  for  the  protection  of  life  and 
limb,  should  not  be  extended  to  embrace  em- 
ployes in  yards  where  such  a  number  of  em- 
ployes are  engaged  as  to  put  upon  the  company 
the  duty  of  anticipating  their  presence  upon  the 
tracks.  There  is  no  reason  why  the  same  de- 
gree of  care  should  not  be  exercised  in  the  move- 
ment of  cars  and  engines  in  such  yards  as  is 
required  in  their  movement  in  populous  com- 
munities or  in  towns  and  cities,  except,  of 
course,  that  employfis  who  are  themselves  charg- 
ed with  the  duty  of  looking  out  for  the  movement 
of  engines  and  cars  are  not  entitled  to  this 
protection.  C,  N.  O.  &  T.  P.  R_y.  Co,  v.  Swann, 
lOO  Ky.  458  [169  S.  W.  886,  L.  R.  A.  19150, 
27].  But  in  all  yards  like  the  one  where  John- 
son was  killed  there  are  numbers  of  employes 
who  are  not  specially  charged  with  the  duty 
of  keeping  an  eye  on  the  movements  of  cars 
and  engines  for  the  protection  of  other  persona 
or  property,  and  as  to  this  class  of  employes 
the  railroad  company  is  under  a  duty  to  exercise 
the  care  indicated  to  protect  them  from  injury ; 
and  this  is  so  whether  the  injured  employe  be- 
longing to  thin  class  is  directly  engaged  at  his 
work  or  is  standing  or  moving  about  in  the 
yards  on  some  matter  not  immediately  connect- 
ed with  his  work,  because  all  of  the  employes 
in  the  yards,  with  the  exception  of  those  noted, 
have  the  right  to  depend  upon  the  company  exer- 
cising the  measure  of  care  we  have  laid  down 
and  to  govern  themselves  accordingly." 

It  Is  attempted,  however,  to  distinguish 
the  Johnson  Case  from  the  case  we  have  upon 
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the  ground  tUat  Johnson  was  In  a  position 
where  he  could  have  been  seen  if  there  had 
been  a  lookout,  while  in  this  case  it  is  said 
that  a  lookout  could  not  hare  discovered  the 
presence  of  Short,  as  he  was  between  the 
cuts  of  cars  at  the  time  the  collision  occurred. 
Short,  bowerer,  carried  a  lighted  lantern, 
and,  while  it  appears  that  this  lantern  was 
partly  covered  with  a  hood,  it  is  nevertheless 
made  plain  that  it  gave  a  good  light,  and 
although  the  person  of  Short  may  have  been 
concealed  between  the  cars,  it  is  fair  to  pre- 
sume that  if  there  had  been  a  brakeman  on 
the  end  of  the  cars  he  would  have  known 
from  the  light  between  the  cars  that  some 
employ^  was  there.  In  cases  like  this  we  do 
not  think  any  refined  distinctions  should  be 
made  for  the  purpose  of  absolving  the  com- 
pany from  what  we  conceive  to  be  a  clear 
duty  that  it  owes  to  its  employes  in  yards 
like  this.  In  these  yards,  as  we  have  said, 
hundreds  of  men  were  employed  day  and 
night,  constantly  going  In  and  about  and  be- 
tween standing  and  moving  cars,  and  while  it 
is  true  that  in  yards  like  these  the  employes 
must  take  notice  of  the  movement  of  trains 
and  engines  and  endeavor  to  keep  out  of 
their  way,  It  Is  likewise  true  that  the  com- 
pany should  take  some  care  to  prevent  kill- 
ing or  crippling  them. 

As  this  court  has  said  in  a  number  of  cases 
cited  in  the  Johnson  Case,  a  single  car  or  a 
cut  of  cars  turned  loose  to  run  of  its  own  mo- 
mentum, without  any  person  in  cliarge  to 
control  its  movement  or  give  warning  of  its 
presence,  is  an  extremely  dangerous  agency 
at  a  place  where  many  men  are  constantly 
crossing  the  track.  The  movement  of  such 
cars  is  accompanied  by  little  noise,  and, 
where  hundreds  of  other  cars  are  standing 
about,  the  approach  of  the  moving  cars  might 
not  be  observed  by  an  employe  bent  on  the 
duties  he  was  engaged  in  until  too  late  to 
escape  being  caught  and  killed  or  Injured. 
Xor  will  the  fact  that  there  was  a  custom 
prevailing  in  the  yard  to  make  "running 
switches"  without  any  person  in  charge  of 
the  moving  cars  to  give  notice  or  warning 
of  their  presence  relieve  the  company  of  the 
duty  it  was  under  to  protect  its  employes 
from  the  danger  attending  operations  like 
this.  As  said  in  C,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Lovell's  Adm'r,  141  Ky.  249,  132  S.  W.  669, 
47  L.  R.  A.  (N.  S.)  909: 

"The  railroad  company  will  not  be  permitted 
to  shelter  itself  under  a  custom  that  involves 
a  reckless  disregard  of  human  life.  *  »  • 
Rules  and  regulations  are  necessary  in  the  con- 
duct of  the  business  of  railroading,  and,  when 
reasonable  and  not  against  public  policy,  they 
should  be  and  are  looked  upon  with  favor  by 
the  courts.  •  *  •  But  a  rule  or  custom  that 
endangers  life  and  puts  in  peril  the  safety  of 
employes  or  others  cannot  receive  our  approval." 

The  Instructions  are  criticized,  but  the 
criticism  goes  only  to  the  extent  that  they 
put  ui>on  the  company  the  duty  of  maintain- 
ing a  lookout  in  the  movement  of  its  cars, 


and,  aa  these  objections  have  been  folly  dis- 
posed of,  it  la  not  necessary  to  further  extend 
the  opinion  in  discussing  the  instructions. 
Under  our  view  of  the  case  the  instructions, 
which  conformed  to  the  law  as  laid  down  in 
the  Johnson  Case,  were  correct. 
The  Judgment  is  aihrmed. 


METROPOMTAN  FIRE  INS.  CO.  T.  BHD- 

DENDORF  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct.  27,  1916.) 

1.  Insttranck  «=350— Inbdkanci:  CotcPAims 
—Assets  and  Rbcxtvkbs— Jukisdictioii  or 
CouBT— Statute. 

A  circuit  court  had  jurisdiction  to  app<nnt 
a  receiver  for  a  fire  insurance  company  which 
had  never  been  granted  a  license  to  do  business 
in  the  state,  and  had  only  been  engaged  in  sell- 
ing iu  stock;  Ky.  St.  §  752,  relative  to  exami- 
nation of  any  insurance  company  by  the  insur- 
ance commissioner  upon  request  of  stockholders, 
creditors,  policy  holders,  etc.,  referring  only  to 
such  companies  as  are  actually  doing  an  insar- 
ance  business,  so  that  exclusive  jurisdiction  was 
not  in  the  insurance  department. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  8,  68-61;  Dec.  Dig.  <8=»50.] 

2.  Corporations  €=9563(2)— Stockholders— 
Insolvency  and  Receivers— Discretion.  ■ 

A  chancellor's  power  to  appoint  in  his  dis- 
cretion a  receiver  for  a  corporation  must  be 
cautiously  exerdaed  at  the  instance  of  minority 
stockholders;  majority  stockholders  ordinarily 
having  the  right  to  control  the  aifairs  of  a  com- 
pany. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  $  2202:   Dec.  Dig.  «=9553(2).] 

8.  Insurance  9s»50  —  Inbolvenct  and  Re- 
ceivers —  Right  of  Stockholders  to  Re- 
ceivership. 
Where  an  insurance  company,  unlicensed  to 
do  business  in  the  state,  contracted  with  an 
agent  to  sell  its  stock,  agreeing  to  pay  him  30 
per  cent  of  the  moneys  receivT!d,  and  such  agent, 
incorporating  a  trust  company  to  handle  the 
business,  proceeded  to  sell  more  stock  than  the 
insurance  company  was  authorised  to  issue,  at 
twice  par  value  or  even  more,  taking  one-half 
the  price  in  cash  and  one-half  in  notes,  mis- 
representing to  purchasers  that  the  notes  would 
not  have  to  be  paid,  but  would  be  extinguished 
by  dividends  on  the  stock,  and  that  the  cash 
payment  was  to  be  set  aside  as  a  surplus  fund, 
thereafter  diverting  60  per  cent  of  the  cash  re- 
ceived, purchasers  of  stock  from  such  agent  were 
entitled  to  have  a  receiver  appointed,  since 
where  corporate  trust  funds  or  properties  are 
being  mismanaged  and  are  in  danger  of  being 
lost  to  the  stockholders  and  creditors  through 
collusion  of  such  officers,  equity  will  assume 
charge  of  the  property  through  a  receiver. 

[EM.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  U  8,  58-61;   Dec.  r)ig.  «8=»50.] 

Appeal  from  Circuit  Court,  Kenton  Count}*. 

Suit  by  Fred  T.  Middendorf  and  Henry 
Mlddendorf,  for  themselves  and  others  simi- 
larly situated,  against  the  Metropolitan  Fire 
Insurance  Company.  From  orders  appointing 
receivers  for  defendant  company  and  the 
Metropolitan  Trust  Company,  the  corpora- 
tions appeal.  Judgment  affirmed  as  to  the  in- 
surance company,  and  reversed  as  to  the 
trust  company,  with  directions  to  set  aside 
the  order  appointing  a  receiver  for  it. 
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H.  O.  WlUlams,  of  LouisTille,  Wm.  A. 
Byrne,  of  Govlngton,  and  Jas.  H.  Polsgrove, 
of  Franicfort,  for  appellants.  S.  D.  Rouse, 
Jobn  T.  Mnrphy,  and  Myers  &  Howard,  all 
of  CoTlngton,  for  appellee. 

TURNER,  J.  In  April,  1914,  the  MetropoU- 
tan  Fire  Insurance  Company  filed  Its  articles 
of  Incorporation  with  the  secretary  of  state, 
Its  purpose  being,  as  indicated  by  Its  title, 
to  engage  In  the  fire  insurance  business.  In 
the  articles  of  incorporation  its  capital  stock 
was  fixed  at  2S,000  shares  of  the  par  value 
of  $10  each.  Its  officers  and  agents  thereaft- 
er, presumably  proceeding  along  legitimate 
lines,  offered  its  capital  stock  for  sale  to  the 
public,  but  met  with  very  IndUferent  success. 

But  on  the  »th  day  of  October,  1914,  It 
entered  Into  a  contract  with  Charles  B. 
Dexter,  by  which  it  employed  him  as  its  sole 
agent  to  sell  Its  entire  Issue  of  stock;  un- 
der the  contract  Dexter  was  to  employ  can- 
vassers and  agents  at  his  own  expense  who 
were  to  sell  the  stock  at  $20  per  share,  unless 
otherwise  agreed  upon  in  writing,  payable  In 
cash  or  one  half  cash  and  the  other  half  in 
notes  of  the  purchaser,  or  In  such  other 
terms  as  might  be  approved  in  writing  by  the 
president  of  the  Fire  Insurance  Company, 
and  Dexter  was  to  receive  in  cash  for  mak- 
ing said  sales  30  per  cent  of  the  selling  price 
of  the  stock. 

Shortly  after  this  contract  was  made  be- 
tween the  fire  insurance  company  and  Dexter 
there  was  incorporated  the  defendant  the 
Metropolitan  Trust  Company  for  the  ostensi- 
ble purpose  of  underwriting  the  business  of 
the  Metropolitan  Fire  Insurance  Company, 
but  really  for  the  purpose  of  having  assigned 
to  It  the  contract  between  Dexter  and  the  fire 
insurance  company,  so  that  the  sales  of  stock 
might  be  made  In  the  name  of  and  through 
the  instrumentality  of  the  trust  company. 
The  trust  company  has  a  capital  stock  of 
$20,000,  one  half  of  which  is  represented  by 
the  contract  which  was  assigned  to  It  by  Dex- 
ter with  the  fire  insurance  company,  and  only 
a  small  part  of  the  remaining  capital  stock 
was  actually  subscribed  and  paid  for  so  far 
as  shown  by  this  record.  The  fire  insurance 
company  bad  a  suite  of  offices  la  Louisville, 
and  the  trust  company  occupied  the  same  of- 
fices. .,  ♦ 

After  the  organization  of  the  trust  com- 
pany an  active  campaign  was  begun  for  the 
sale  of  the  fire  insurance  company's  stock, 
and  up  to  January,  1916,  about  35,000  shares 
of  Uie  fire  Insurance  company's  stock  bad 
been  sold  or  contracted  for — 10,000  shares 
more  than  it  was  authorized  to  issue — most 
of  which  had  been  sold  at  $20  a  share  and  a 
small  part  at  $25  a  share.  The  plan  usually 
adopted  to  sell  the  stock  was  to  require  the 
payment  of  half  of  the  purchase  price  in  cash, 
and  to  take  the  stockholder's  note  for  the 
other  half;  it  being  represented  to  the  pur- 
chasers thiat  the  cash  paid  for  the  stock 


was  to  be  set  aside  as  a  surplus  fund  as 
security  to  tl>e  policy  holders,  and  the  notes 
were  to  represent  the  working  capital,  and 
would  never  have  to  be  paid,  as  the  dividends 
on  the  stock  would  pay  them  in  full. 

This  is  an  equitable  action  by  appellees 
Fred  and  Henry  Middendorf,  suing  for  them- 
selves and  other  stocltholders  similarly  situ- 
ated, seeldng  the  appointment  of  a  receiver  to 
take  charge  of  the  assets  and  afTalrs  of  the 
fire  insurance  company,  and  to  require  the 
trust  company  and  Dexter  to  account  to  the 
fire  Insurance  company  for  any  money  retain- 
ed or  held  by  them,  or  either  of  them  belong- 
ing to  the  fire  insurance  company,  and  re- 
quiring them  to  pay  said  company  the  com- 
missions retained  by  them  In  excess  of  a  rea- 
sonable amount,  and  praying  that  their  notes 
be  canceled,  and  that  the  defendants  be  en- 
joined from  transferring  or  assigning  the 
same,  and  that  the  affairs  of  the  fire  insur- 
ance company  be  wound  up  and  its  assets  dis- 
tributed. 

A  full  hearing  was  bad  on  application  for 
the  receiver  and  evidence  taken,  and  there- 
after the  plaintiffs  filed  an  amended  petition, 
wherein  it  is  alleged  that  the  trust  company 
had  been  incorporated  ostensibly  for  the  pur- 
pose of  underwriting  the  business  of  the  fire 
insurance  company,  but  in  fact  as  a  part  of  a 
scheme  conceived  and  devised  by  Dexter  to 
swindle  and  defraud  stockholders  who  had 
been  persuaded,  or  who  might  be  persuaded, 
to  buy  the  stock  of  the  fire  insurance  com- 
pany, that  the  trust  company  had  in  its  pos- 
session assets  and  property  belonging  to  the 
fire  insurance  company,  and  books,  papers, 
and  other  documents  showing  the  condition 
of  the  affairs  of  the  fire  Insurance  company, 
and  that  the  trust  company  was  largely  in- 
debted to  the  fire  insurance  company,  and 
that  If  the  fire  Insurance  company  had  any 
assets,  because  of  such  fraud  and  scheme 
they  were  in  danger  of  being  wasted,  lost,  or 
dissipated,  and  prayed  for  the  appointment 
of  a  receiver  for  the  Metropolitan  Trust  Com- 
pany. 

Upon  the  filing  of  this  amendment,  the 
court  having  already  heard  the  evidence 
presented  on  the  motion  to  appoint  a  re- 
ceiver for  the  fire  insurance  company,  imme- 
diately and  on  the  same  day  of  the  filing  of 
the  amendment,  without  the  issual  of  any 
process  thereon  against  the  trust  company, 
proceeded  to,  and  did,  appoint  a  receiver  for 
the  trust  company. 

This  Is  an  appeal  by  the  fire  Insurance 
company  and  by  the  trust  company  from 
these  two  orders  apx>olating  receivers  for 
them  respectively. 

The  original  petition  alleges  tliat  the  plain- 
tiffs on  about  the  21st  of  October,  1015,  upon 
certain  representations  made  to  them  by  the 
agents  of  the  fire  insurance  company,  sub- 
scribed for  12^  shares  of  the  capital  stock 
of  said  fire  Insurance  company,  and  that  they 
each  paid  $125  in  cash,  and  each  executed  a 
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note  for  $12S  In  payment  tberefor ;  that  the 
agents  represented  to  them  that  as  much  as 
400,000  shares  had  already  been  soli  of  the 
capital  stock  of  the  company  and  the  fnnda 
therefor  collected,  and  that  the  company 
had.  on  hand  sufficient  funds  to  entitle  It  to 
a  license  to  do  an  Insurance  business  tn  the 
state  of  Kentucky,  and  that  It  was  about  to 
and  would  on  or  about  January  1, 1916,  pro- 
I  cure  said  license  and  begin  business;  that  cm 
the  $20  per  share,  the  purchase  price  of  the 
said  stock.  It  was  represented  to  them  that 
$10  thereof  would  be  set  apart  for  a  tnnplns 
fund  to  be  held  by  the  company  as  security 
to  those  Insuring  their  property  therein,  and 
$10  was  to  be  working  capital,  and  that  the 
notes  would  not  haye  to  be  paid  by  them  be- 
cause the  dividends  accruing  up<m  their  stock 
would  pay  off  the  same  In  full;  that  these 
representations  were  each  and  all  false  at  the 
time  made  and  known  by  the  company's 
agents  to  be  false  and  were  not  known  by  the 
plaintiffs  to  be  false,  but  were  believed  to  be 
true  by  the  plaintiSIs  and  relied  upon  by  them, 
and  that  they  would  not  have  bought  the 
stock  except  for  such  belief  and  reliance; 
that  the  defendant  Dexter  at  the  time  was 
the  active  and  controlling  agent  of  the  fire 
insurance  company  in  and  about  the  sale  of 
its  stock,  and  as  such  agent  had  made  some 
sort  of  arrangement  or  agreement  with  the 
Metropolitan  Trust  Company,  of  which  Oex* 
ter  was  and  is  the  president  and  active  man- 
ager, under  and  by  the  terms  of  which  the 
tir6  Insurance  company  was  to  pay  the  trust 
company  30  per  cent,  of  the  gross  amount  for 
each  share  of  stock  of  said  insurance  com- 
pany sold  as  commissions  for  such  sales; 
that  of  the  cash  which  has  been  collected  for 
the  sale  of  stock  either  Dexter  or  the  Met- 
ropolitan Trust  Company  had  been  paid  30 
per  cent.,  leaving  but  20  per  cent,  of  the 
cash  collected  as  the  assets  of  the  fire  insur- 
ance company,  as  under  the  plan  adopted  the 
cash  paid  In  only  represented  60  per  cent  of 
the  selling  price  of  the  stock.  It  further 
charged  at  that  time  the  fire  insurance  com- 
pany bad  not  sold  nor  had  it  collected  suffi- 
cient funds  from  stock  sales  to  entitle  it  to  a 
license  to  do  business  in  the  state  of  Ken- 
tucky, and  that  said  company  could  not  there- 
fore qualify  under  the  laws  of  this  state  to 
do  business  on  the  1st  of  January,  1916,  or 
thereafter;  that  they  did  not  know  at  the 
time  they  entered  into  the  contract  for  the 
purchase  of  the  stock  that  Dexter  or  tbe 
trust  company  was  receiving  30  per  cent,  of 
the  gross  price  of  the  stock  sold  (all  of  which 
was  taken  out  of  the  cash  payments)  as  com- 
mission for  the  sale  thereof,  and  they  there- 
fore charge  that  the  contract  between  the  fire 
insurance  company  and  Dexter  and  the  trust 
company  was  unfair,  unjust,  and  unconscion- 
able, and  a  fraud  upon  the  plaintiffs  and  each 
of  the  stockholders  of  said  company. 

In  an  amended  petition  it  was  alleged  that 
the  Are  Ihsurance  company  had  an  author- 
ized capital  stock  of  $250,000,  which  it  and 


the  ottter  defendants  were  endeavoring  to  sell 
at  $20  per  share  when  $10  is  the  par  value  of 
each  share,  and  the  then  remaining  $10  It  was 
represented  would  be  placed  in  and  secretly 
held  as  a  surplus  fund,  the  purpose  of  said 
fund  being  falsely  explained  as  necessary  to 
enable  said  company  to  engage  in  bnslness 
in  other  states,  but  that  the  real  purpose  was 
to  enable  the  defendant  Dexter  and  the  Met- 
ropolitan Trust  Company  to  help  themselves 
to  the  cash  paid  in  for  such  stock ;  that  Dex- 
ter was  the  managing  officer  of  the  fire  in- 
surance company  in  the  sale  of  its  stock, 
and  by  the  contract  had  been  placed  In  abso- 
lute charge  of  its  affairs  in  that  respect; 
that  the  contract  between  Dexter  and  the 
fire  insurance  company  and  the  trust  com- 
pany, under  the  plan  for  the  sale  of  stock 
adopted,  operated  so  as  to  permit  the  deduc- 
tion of  the  entire  30  per  cent.  commissi<» 
from  the  50  per  cent,  cash  paid  in,  and  that 
Dexter  and  the  trust  company  ought  to  be 
required  to  account  to  the  fire  Insurance  com- 
pany for  the  excess  of  such  commissions  over 
and  above  the  commission  paid  on  the  cash 
actually  collected  for  such  subscription,  and 
to  he  required  to  accept  a  reasonable  oom- 
pensatlon  for  such  services. 

On  the  hearing  it  was  developed  that  the 
articles  of  incorporation  of  the  fire  insur- 
ance company  were  filed  in.  April,  1914,  and 
that  under  them  the  company  was  authorized 
to  issue  25,000  shares  of  stock  at  the  par 
value  of  $10  each ;  that  in  the  face  of  this 
provision,  on  the  Ist  of  January,  1916,  there 
had  been  sold  35,000  shares  of  stock  in  this 
company  at  the  price  of  $20  per  share  and 
some  small  part  of  It,  even  at  $25  per 
share;  that  these  shares  were  sold  for  $10 
per  share  in  cash  and  the  notes  of  the  pur- 
chasers taken  for  the  remainder  of  the  pur- 
chase price;  that  under  the  contract  made 
by  Dexter  with  the  fire  iosurance  company, 
and  subsequently  assigned  by  him  to  the 
trust  company,  he  had  the  fight  to  take  30 
per  cent,  of  the  gross  purchase  price  as  his 
commission,  and  when  stock  was  sold  at  $20 
per  share,  one  half  cash  and  the  other  half 
represented  by  what  is  known  in  the  record 
as  a  "blue  note,"  he  would  take  his  30  per 
cent  of  the  whole  purchase  price  of  $20  out 
of  the  cash  payment — that  is  to  say,  he  took 
60  per  cent  of  the  cash  payment  of  $10  as  his 
commission  and  p'aid  to  the  Company  only  40 
per  cent  of  same. 

The  evidence  also  shows  that  f&Ise  repre- 
sentations were  made  by  the  agents  of  the 
company  to  the  purchasers  as  to  the  capital 
stock  of  the  company,  and  as  to  their  liabili- 
ty, on  the  blue  notes  which  they  were  re- 
quired to  execute;  likewise  false  representa- 
tions were  made  to  certain  persons  as  to  the 
sale  to  them  of  special  stock  in  the  company 
from  which  they  were  presumed  to  receive 
some  special  benefit;  that  there  is  now  no 
cash  in  the  treasury  of  the  fire  insurance 
company,  notwithstanding  these  enormous 
sales  of  stock  and  payments  in  cash ;  that  It 
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Aniy  had  oertiflcates  of  deposits  for  some  95,- 
000  or  $6,000;  that  the  agents  were  authoriz- 
ed to  exchange  stock  in  the  company  for  oth- 
er secarltlea,  and  sometimes  did  so. 

The  secretary  of  the  fire  Insurance  com- 
pany testified  and  filed  a  list  of  the  stocks 
and  bonds  which  he  said  the  company  held, 
which  at  their  par  valne  aggregate  about 
$102,000,  but  he  does  not  ondertake  to  say 
that  these  stocks  and  bonds  are  of  val- 
ue, or  what  their  value  is,  or  whether  in  fact 
the  stock,  bonds,  or  certificates  of  deitoslts 
have  been  hypothecated  or  pledged. 

£veu  under  the  unconsciouable  scheme  of 
taking  the  whole  commission  out  of  the  cash 
payments  of  stock,  from  the  $860,000  collect- 
ed in  cash  the  company  ought  to  have  at 
least  $140,000,  or  40  per  cent.,  which  Dex- 
ter and  the  trust  company  generously  allow- 
ed It;  but  even  under  the  showing  of  the 
secretary,  taking  all  his  statements  as  true 
and  assuming  that  the  stocks  and  bonds  and 
certificates  of  deposit  are  all  of  par  value, 
and  none  of  them  pledged  or  hypothecated, 
the  fire  Insurance  company  has  been  mulcted, 
In  some  way  or  other,  out  of  from  $32,000  to 
$S5,000. 

The  evldmce  further  showed  that  the  of- 
ficers of  the  fire  liunranoe  company  paid 
little  or  no  attention  to  ita  business;  that 
they  were  engaged  in  other  business  and 
went  to  the  office  for  a  short  time  only  each 
day. 

It  is  apparent  from  all  the  wrldence  that 
this  fire  insurance  company,  which  had  never 
been  granted  a  license  to  do  business  in  this 
state,  and  which  could  lawfully  only  do  busi- 
ness to  the  extent  of  selling  its  stock,  vir- 
tually turned  over  Ita  whole  business  to  Dex- 
ter when,  by  its  contract.  It  made  him  Its 
sole  agent  for  the  sale-  of  stock;  in  other 
words,  the  only  business  which  it  had  a  right 
to  do  under  the  law  was  turned  over  to 
Dexter,  and  as  he  was  the  organizer  of  and 
the  president  of  and  in  control  of  the  trust 
company  he  In  truth  and  In  fttct  had  abso- 
lute control  and  dominion  over  the  alTalrs 
of  both  companies,  and  that  he  managed  the 
affairs  of  the  fire  Insuranoe  company  for  the 
benefit  of  the  trust  company  and  managed 
the  affairs  of  the  trust  company  for  his  own 
benefit  is  perfectly  clear  from  the  evidence. 

The  fire  Insurance  company  filed  a  q)eclal 
and  general  demurrer,  both  of  which  were 
overruled. 

[1]  It  Is  urged  that  the  special  demurrer 
should  have  been  sustained  because  the  court 
had  no  Jurisdiction;  that  under  the  Insur- 
ance laws  of  this  state  the  Jurisdiction  to 
wind  np  an  insurance  company  Is  solely  in 
the  insurance  department. 

In  consideration  of  this  question  It  must 
be  borne  in  mind  that  the  Metropolitan  Fire 
Insurance  Company  has  never  been  authoriz- 
ed to  do  an  insurance  business  in  this  state, 
that  It  has  never  passed  the  preliminary 
stage  of  Its  organization.  It  is  provided  by 
section  7S2  of  the  Kentucky  Statutes  that 


the  Insuranoe  commissions,  upon,  the  re- 
quest of  five  or  more  of  the  stockholders, 
creditors,  policy  holders,  or  persons  pe- 
cuniarily Interested  shall  make  an  examina- 
tion of  any  Insyrance  company,  etc.  From 
the  very  language  of  this  statute  It  Is  appar- 
ent that  the  companies  referred  to  are  such 
as  are  actually  doing  an  Insurance  business; 
the  company  in  Question  could  have  had 
no  policy  holders  because  it  had  never  been 
authorized  to  issue  a  policy,  and  It  is  per- 
fectly clear  that  even  if  the  Legislature 
meant  to  give  the  Insurance  department  ex- 
clusive control  over  all  insurance  companies, 
and  to  provide  exclusive  iremedles  by  which 
they  might  be  controlled,  and  placed  those 
remedies  exclusively  in  the  hands  of  the  in- 
surance department  (which  this  court  has 
not  held),  still  it  could  have  no  application 
to  an  Insurance  company  which  was  only 
In  the  preliminary  stages  of  its  organization 
and  which  had  never  been  granted  license  to 
do  an  insurance  business.  We  entertain  no 
doubt  that  the  action  of  the  lower  court  on 
the  special  demurrer  was  proper. 

[2,  S]  It  Is  also  urged  that  the  general  de- 
murrer should  have  been  sustained  because 
it  did  not  state  facts  authorizing  a  chancel- 
lor upon  the  application  of  a  stockholder  to 
appoint  a  receiver  or  to  grant  any  other  re- 
lief sought. 

The  petition  not  only  alleges  that  It  was 
falsely  represented  to  the  plaintiffs  that  it 
had  collected  sufficient  fands  to  entitle  It  to 
a  license  to  do  an  Insurance  business  In  Ken- 
tucky, but  further  alleged  that  It  was  rep- 
resented to  them  that  the  $10  per  share 
payment  In  cash  was  to  be  set  aside  as  a 
surplus  fund  of  the  Insurance  company,  when 
In  truth  and  In  fact  60  per  cent,  of  that  sum 
was,  through  the  scheming  and  manipulation 
of  Dexter,  diverted  into  the  trust  company 
or  Dexter's  hands.  The  effect  of  the  allega- 
tions in  the  petition  are  that  Dexter,  through 
his  contract  with  the  fire  Insurance  company, 
had  secured  control  and  domination  over 
both  of  the  corporations,  and  was  using  them 
for  his  personal  benefit,  and,  as  we  have  seen, 
the  evidence  abundantly  sustains  these  al- 
legations. 

The  appointment  of  a  receiver  Is  very 
largely  in  the  discretion  of  a  chancellor,  and 
we  fully  recognize  the  wisdom  of  the  rule 
that  it  is  a  power  to  be  cautiously  exercised 
at  the  Instance  of  minority  stockholders,  for 
majority  stockholders  have  the  right  ordi- 
narily to  control  the  affairs  of  a  corporation, 
and  the  chancellor  will  proceed  with  great 
care  and  be  sure  of  bis  ground  before  taking 
that  control  from  them.  But  under  the  facts 
of  this  case  there  can  be  no  doubt  that  the 
chancellor  wisely  exercised  his  discretion; 
the  evidence  disclosed  a  reckless  and  fraud- 
ulent manipulation  of  these  two  corporations 
for  the  personal  benefit  of  one  man.  In 
fact  it  shows  a  state  of  case  which  seriously 
raises  the  question  In  one's  mind  whether 
from  the  time  Dexter  entered  into  the  stock- 
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sening  contract  with  tbe  flre  Insurance  com- 
pany tbere  was  ever  in  good  faitb  any  pur- 
pose to  organize  an  insurance  company,  for 
tbe  evidence  sliows  tliat  eight  or  nine  monttis 
before  this  suit  was  brought  the  necessary 
funds  were  on  hand  to  have  Justified  the  in- 
surance commissioner  in  issuing  a  license  to 
the  fire  insurance  company  if  it  bad  been 
applied  for  and  no  other  objections  appeared. 
The  record  strongly  suggests  a  purpose  to 
sell  as  much  of  this  stock  by  Dexter  as  could 
be  disposed  of,  so  that  the  commissions  there- 
on might  be  received,  without  any  Intention 
of  actually  completing  its  organization  as 
an  insurance  company.  Under  such  condi- 
tions it  would  be  a  reflection  upon  our  whole 
system  of  Jurisprudence  to  say  that  a  clian- 
cellor  should  not  take  hold  of  the  assets  of 
the  concern  and  administer  them  for  the 
benefit  of  these  deceived  and  hoodwinked 
stockholders  who  had  been  induced  to  pay 
these  astounding  prices  for  stock  in  an  insur- 
ance corporation  which-  had  never  been 
granted  and  which  had  not  even  applied  for 
a  license  to  do  an  insurance  business. 

What  we  conceive  to  be  the  correct  rule 
to  be  followed  in  the  appointment  of  receiv- 
ers for  corporations  at  the  instance  of  mi- 
nority stockholders  is  clearly  and  well  stated 
in  Gluck  &  Becker's  second  edition  of  their 
work  on  Receivers  for  Corporations  at 
page  54 : 

"Corporate  property  ia  essentially  a  trust  fund 
to  be  used  for  the  benefit  of  creditors  and  share- 
holders. Tbe  officers  of  a  corporation,  in  the 
management  of  its  property,  stand  in  a  fiduciary 
relation.  It  therefore  follows  that  if  trust  funds 
or  properties  are  being  mismanaged  and  in  im- 
minent danger  of  being  lost  to  the  stockholders 
and  creditors  through  uie  collusion  and  fraud  of 
such  officers,  modern  equity  will  not  hesitate  to 
assume  charge  and  control  of  the  property 
through  a  receiver.  The  power  of  a  court  of 
equity  in  ttiis  respect  wiu  be  exercised  with 
great  caution  and  only  when  the  exigencies  of  a 
case  dearly  warrant  it,  and  the  proper  relief 
cannot  be  had  by  injunction  or  some  other  pre- 
ventive remedy.  Following  this  doctrine,  tbe 
Supreme  Court  of  Michigan,  in  a  recent  case, 
held  that  a  court  of  equity,  in  the  exercise  of  its 
general  equity  jurisdiction,  has  the  power,  at 
tiie  instance  of  one  or  more  of  the  stockholders 
of  a  corporation  which  has  utterly  failed  of  its 
purpose,  not  because  of  matters  beyond  its  con- 
trol, but  because  of  fraudulent  mismanagement 
and  misappropriation  of  its  funds,  to  dissolve 
the  corporation  and  appoint  a  receiver  of  its 
property.  This  adjudication  is  easily  defended 
under  the  general  rule  of  equity  jurisprudence 
that  it  is  the  duty  of  a  court  of  equity  to  adapt 
its  practice  and  course  of  proceedings  to  the  ex- 
isting state  of  society.  In  this  age  of  corpora- 
tions tbe  rights  and  interests  of  minority  stock- 
holders require  the  existence  of  such  powers  in 
the  court  to  protect  them  against  the  frauds  of 
the  majority  or  the  unfaithful  officers  who  seek 
to  carry  out  their  designs  or  to  serve  their  own 


purposes  in  antagonism  to  the  best  interests  of 
the  corporate  body." 

The  Michigan  case  of  Miner  v.  Belle  Isle 
Ice  Co.,  93  Mich.  97,  53  N.  W.  218,  17  U  E. 
A.  412,  referred  to  in  the  text  above  quoted, 
made  tliis  statement  of  the  rule,  which  seems 
to  be  approved  by  the  text-writer,  to  wit : 

"The  general  rule  undoubtedly  is  tliat  courts 
of  equity  have  no  jKiwer  to  wind  up  a  corpora- 
tion, in  the  absence  of  statutory  authority.  This 
rule  is,  however,  subject  to  qualifications.  It 
has  been  held  that,  when  it  turns  out  that  the 
purposes  for  which  a  corporation  was  formed 
cannot  be  attained,  it  is  the  duty  of  the  company 
to  wind  up  its  affairs;  that  the  ultimate  object 
of  every  ♦  •  •  trading  corporation  is  the 
pecuniary  gain  of  its  stockholders;  that  it  is  for 
this  purpose,  and  no  other,  that  the  capital  has 
been  advanced ;  and  if  circumstances  have  ren- 
dered it  impossible  to  continue  to  carry  out  tbe 
purpose  for  which  it  was  formed  with  profit  to 
its  stockholders,  it  is  the  duty  of  its  managing 
agents  to  wind  up  its  affairs.  To  continue  the 
business  of  the  company  under  such  circumstanc- 
es would  involve  both  an  unauthorized  exercise 
of  the  corporate  franchises  and  a  breach  of  the 
charter  contract.  Morawetz,  Corporations,  217, 
407." 

It  is  apparent  from  the  evidence  in  thU 
record  that  this  insurance  company  could 
never  have  accomplished  the  purpose  for 
which  it  was  Incorporated;  it  is  Inconceiva- 
ble that  any  insurance  commissioner  In  pos- 
session of  the  faxrts  disclosed  by  this  record 
would  ever  grant  to  It  a  license  to  do  an  in- 
surance business  in  this  state,  and  it  would 
seem  to  be  a  perfectly  sound  rule  that  when- 
ever it  Is  Clearly  demonstrated  that  a  corpora- 
tion cannot  accomplish  the  purpose  tor  which 
it  was  organized  it  is  the  duty  of  the  chancel- 
lor to  take  bold  of  it  and  administer  Its  as- 
sets either  for  tbe  benefit  of  its  creditors  or 
its  stockholders  as  the  cbse  may  be. 

There  Is  also  an  appeal  by  the  Metropoli- 
tan Trust  Company  from  the  order  of  the  cir- 
cuit court  appointing  a  receiver  for  it,  and 
for  the  reasons  given  in  an  opinion,  tMs  day 
delivered,  upon  the  application  of  the  trust 
company  to  this  court  for  a  writ  of  prohibi- 
tion against  F.  M.  Tracy,  Judge,  that  Judg- 
ment is  reversed ;  but  upon  the  return  of  the 
case  the  trust  company  will  be  before  the 
court  for  all  purposes  inasmuch  as  it  has  ap- 
pealed from  that  Judgment. 

We  have  not  passed  upon  the  validity  of 
the  contract  between  Dexter  and  the  Fire 
Insurance  Company  or  upon  whether  the 
"blue  notes"  should  be  canceled,  as  they  are 
questions  for  tbe  chancellor  upcm  a  final 
hearing. 

Tbe  Judgment  is  affirmed  as  to  the  Metro- 
politan Fire  Insurance  Company,  and  re- 
versed as  to  the  Metropolitan  Trust  Com- 
pany, with  directions  to  set  aside  the  order 
appointing  a  receiver  of  the  latter  company. . 
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POWELL  ▼.  POWELL. 

(Supreme   Court  of  Missouri     October  Term, 

1915.) 

CrBTESY  ®=»1  —  Descent  and  DisiBiBtmoN 

€=»24— Right  to  Odbtest. 
Where  a  wife,  the  holder  of  the  legal  title  to 
land,  died  leaving  two  children,  her  husband  was 
entitled  to  a  curtesy  estate  in  the  whole  of  the 
land,  and,  one  of  the  two  children  having  died, 
to  an  estate  In  fee  to  one-fourth  of  the  land 
the  other  three-fourths  belonging  to  the  other 
chUd. 

[Ed.  Note.— For  other  cases,  see  Curtesy,  Cent 
Dig.  §1  1,  2;  Dec.  Dig.  <S=»1;  Descent  and  Dis- 
tribution, Cent  Dig.  SS  63-68,  70,  81;  Dec.  Dig. 
<8=>24.] 

On  motion  to  modify  opinion.  MotloQ  bub- 
tained,  and  opinion  modified. 

For  former  opinion,  see  183  S.  W.  626. 

GRAVES,  P.  J.  When  this  case  was  first 
written  we  adopted  the  statement  of  facts 
made  by  counsel  for  appellant,  and  in  direct- 
ing a  decree  we  overlooked  this  statement 
of  fiict: 

"That  Nancy  E.  Powell  died  September  1, 
1888;  that  she  left  surviving,  her  husband,  the 
defendant,  and  two  children,  the  plaintiff  and 
Ethel  Powell,  who  died  about  a  year  afterward." 

Considering  this  fact,  when  Nancy  B.  Pow- 
ell died,  the  husband  was  possessed  of  a 
curtesy  estate,  and  the  fee  passed  to  the 
two  children.  Upon  the  death  of  Ethel  Pow- 
ell her  Interest  in  the  fee  would  pass  to  the 
brother  and  father  in  equal  portions.  We 
will  therefore  modify  our  original  opinion 
so  as'  to  hold  that  the  trial  court  should 
have  found  that  the  defendant  had  a  curtesy 
estate  in  the  whole  of.  this  land,  and  in  ad- 
dition thereto  had  one-fourth  Interest  in 
the  fee  estate,  and  the  plaintitf  herein 'had  a 
three-fourths  interest  in  the  fee  estate  sub- 
ject to  the  curtesy  estate  of  the  father. 

The  Judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  enter  Judgment  as  herein  above  in- 
dicated, rather  than  as  indicated  in  the  orig- 
inal opinion.  All  concur,  except  WOODSON, 
J.,  absent 


BARLIN  V.  KNOX  COUNTY. 
(Supreme  Court  of  Tennessee.    Oct  24,  1916.) 

1.  CoNSTixtmoNAi-  Law  «=s>287  —  Licknses 
€=>7(3)— Due  Pbocess  of  Law. 

Pub.  Acts  1915,  c.  101,  {  4,  imposing  a  privi- 
lege tax  on  shoe-shining  parlors,  and  contlUning 
a  proviso  exempting  barber  shops  where  shoe 
shining  is  carried  on  from  the  provision,  is  not 
violative  of  Const,  art  1,  {  8,  providing  that  no 
man  shall  be  in  any  manner  deprived  of  property 
but  by  law  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §{  831,  905;  Dec.  Dig.  «=3287; 
Licenses,  Cent  Dig.  Si  9,  19;  Dec  Dig.  $s» 
7(3).] 

2.  CoNSTrrtmoNAi,  Law  «=»205(3)— PBivnjia- 
Es  AND  imnjNrriEs. 

Nor  is  the  act  violative  of  Const,  art  11,  § 
8,  providing  that  the  Legislature  shall  have  no 
power  to  pass  laws  granting  any  individual  or 


individuals  immunities  or  ezemptlonB,  not  ex- 
tended to  any  other  who  may  be  able  to  bring 
himself  within  its  provisions. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §f  607-614;  Dec.  Dig.  «=» 
205(3).] 

3.  Evidence  iS=s>20(1)  —  Judioiai.  Notice  — 
Mattebs  of  Common  Knowledge. 
Barber  shops  and  shoe-shining  parlors  are 

well-known  businesses,  of  the  conduct  of  which 

the  court  may  take  Judicial  cognizance. 
[Ed.   Note.— For   other   cases,   see   Elvidence, 

Cent  Dig.  {  24;   Dec.  Dig.  «S920(1).] 

Appeal  from  (Thancery  Court,  Knox  Coun- 
ty;   Noble  Smithson,  Special  Chancellor. 

Suit  by  Martin  Barlin  against  Knox  Coun- 
ty. From  a  decree  dismissing  the  bill  and 
dissolving  an  injunction  isimed,  the  plaintiff 
appeals.    AfBrmed. 

Bowen  &  Anderson,  of  Knoxville,  for  ap- 
pellant James  G.  Johnson,  of  Knoxville, 
for  appellee. 

BUCHANAN,  J.  This  case  Involves  the 
validity  of  a  privilege  tax  declared  by  the 
Revenue  Act  of  1915  (see  chapter  101,  pp. 
263-290,  Public  Acts  of  that  year),  worded  as 
follows: 

"Shoe  Shining  Parlor*.  Each  person,  firm  or 
corporation  conducting  a  shoe  shining  parlor  in 
cities  or  towns  of  •  •  •  sixty  thousand  In- 
habitants or  over,  each  footrest,  per  annum, 
$2.00.  In  cities,  or  towns  of  tbir^  thousand  in- 
habitants, and  not  more  than  sixty  thousand, 
each  footrest,  per  annum,  $1.00.  In  cities  or 
towns  of  less  than  thirty  thousand  inhabitants, 
each  footrest,  per  annum,  $.50.  Space  for  one 
person  shall  be  construed  as  two  foo  tresis :  Pro- 
vided, this  shall  not  apply  to  barber  shops." 

[1-3]  Barlin  is  the  owner  and  operator  of 
five  shoe-shining  parlors  located  in  the  city 
of  Knoxville  and  the  aggregate  number  of 
footrests  In  the  parlors  Is  (iS.  He  Insists 
that  so  much  of  the  Revenue  Act  as  is  above 
set  out  is  void,  on  the  ground  that  it  is  ar- 
bitrary and  capri<dous>  class  legislation,  and 
contravenes  sections  8  of  articles  1  and  11  of 
the  state  Constitution.  His  argument  Is  that 
barber  shops,  operating  where  shoe  shining 
is  also  done,  fall  within  the  class'  of  shoe- 
shining  iiarlors,  and  that  the  proviso  effects 
an  exemption  of  barber  shops  from  the  pay- 
ment of  the  privilege  tax,  and  therefore 
works  an  arbitrary  and  capricious  classifica- 
tion, and  accordingly  is  not  the  law  of  the 
land,  within  the  meaning  of  section  8  of 
article  1  of  the  C<mstitutlon ;  also  that  tlhe 
proviso  suspends  the  operation  of  the  act 
which  is  a  general  law,  so  as  to  save,  or 
exempt,  barber  shops  from  the  payment  of 
the  privilege  tax,  and  is  therefore  the  sus- 
pension of  a  general  law  for  the  benefit  of  a 
particular  individual  or  Individuals,  or  the 
passage  of  a  general  law  for  such  benefit^ 
and  confers  rights,  privileges,  and  immuni- 
ties, or  exemptions,  to  such  individual,  or  in-  - 
dlviduals,  to  wit  those  .conducting  barber 
shops,  within  the  meaning  of  section  8, 
art  11,  of  the  state  Constitution.  We  think 
both  of  these  contentions  must  fall,  because 
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we  cannot  agree  tbat  conducUnK  a  barber 
shop,  wbere  Is  also  done  shoe  sblning,  but 
only  as  a  mere  incident  of  the  business,  Is 
a  shoe-shlnlng  parlor,  within  the  meaning  of 
the  legislation.  Of  course,  wherever  shoe 
shining  is  conducted  on  such  a  scale  in  a 
barber  shop  that  It  becomes  the  main  feature 
or  object  of  the  business  there  conducted, 
such  business  would  cease  to  be  a  barber 
shop,  and  become  a  sboe-shlning  parlor  with- 
in the  meaning  of  the  statute;  and,  vice 
Ter&a,  a  shoe-shining  parlor  by  the  same  pro- 
cess might  be  converted  into  a  barber  shop 
within  the  meaning  of  the  act.  But  the  con- 
duct of  a  barber  shop  is  a  well-known  busi- 
ness, a  fact  of  which  the  court  may  take 
judicial  cognizance;  and  likewise  it  is  with 
the  conduct  of  the  business  of  a  shoe-shlnlng 
parlor.  There  are  also  well-known  inci- 
dents or  acts  of  business  usually  <^onducted 
in  connection  with  the  principal  business  of 
shining  shoes,  and  carrying  on  the  activities 
of  a  tonsorial  artist,  such  as  the  sale  of 
shoestrings,  brushing  the  clothing  of  custom- 
ers, etc.,  yet  It  seems  clear  to  us  that  between 
the  two  main  businesses  there  Is'  such  a  sub- 
stantial and  material  difference  in  the  char- 
acter of  the  service  rendered  that  each  be- 
longs In  a  separate  and  distinct  class,  and, 
this  being  true,  the  classification  made  by 
the  act  Is  not  arbitrary  or  capricious.  Demo- 
vllle  &  Co.  v.  Davidson  County,  87  Tenn.  (3 
Pick.)  214,  10  S.  W.  353;  Stratton  Claim- 
ants V.  Morris  Claimants,  89  Tenn.  (6  Pick.) 
497,  15  S.  W.  87,  12  Ia  R.  A.  70,.  and  cases 
cited.  Under  the  view  we  take  of  the  legis- 
lation the  proviso  was  mere  surplusage.  If 
it  had  been  omitted,  the  privilege  tax  declar- 
ed against  shoe-shlnlng  parlors  could  not 
have  been  exacted  from  one  conducting  a  bar- 
ber shop,  unless,  of  course,  the  shining  of 
shoes  was  conducted  in  the  barber  shop  to 
such  an  extent  as  to  liecome  the  main  busi- 
ness there  conducted,  in  which  event  it 
would,  of  course,  be  a  shoe-shlnlng  parlor 
within  the  meaning  of  the  act,  whatever  it 
might  be  called  by  the  proprietor. 

The  decree  of  the  special  chancellor  who 
tried  the  case  contains  some  dUFerent  rea- 
soning from  ours,  but  by  the  decree  the  bill 
of  Barlin  was  dismLssed,  and  the  injunction 
issued  was  dissolved,  which  we  think  was 
the  correct  result,  and  therefore  the  decree 
is  affirmed,  at  Barlin's  coet 


MATOR  AND  ALDERMEN  OF  MORRIS- 
TOWN  V.  HAMBLEN  COUNTY. 
(Supreme  Court  of  Tennessee.    Oct.  6, 1916.) 

1.   MtTNICIPAI.    COBPOK&TIONB    4s»426    —    lU- 
PBOVEMENTS— StBEET    ABBEBBMENTB— LIABIL- 

ITT  OF  County  Pbqpeett — Statute. 
Under  Priv.  Acta  1911,  c.  501,  i  1,  as  amend- 
ed by  Priv.  Acts  1913,  c.  2,  providing  for  the 
improvement  of  the  streets  in  certain  cities  upon 
petition  by  the  owners  of  frontage  and  action  by 
the  legislative  body  of  the  cit^,  and  other  sec- 
tions providing  for  the  proportion  of  the  expense 


which  shall  constitnte  a  lien  npon  a  lot  and  1>e 
collected  as  taxes,  and  not  specially  exempting 
county  property,  the  property  of  the  county, 
which  is  an  arm  of  the  state  government,  was 
not  liable  to  assessment  for  the  improvement 
of  the  street  on  which  it  abnta,  since  such  pow- 
er must  be  specially  conferred. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  tl  1035-1037;  Dec. 
Dig.  (8=»426.] 

2.  M17NICIPAI.  OOBPOKATIOKS  4S>1S4(1)  —  Sl«- 

oiAi,  AssBssiaENTB—ExEMPTioRS— Statute. 
Under  Const,  art.  2,  S  28,  authoriaing  the 
Legislature  to  exempt  property  held  by  the  state, 
county,  cities,  or  towns,  etc.,  from  general  taxa- 
tion, although  it  is  customary  in  acts  governing 
general  taxation,  as  distinguished  from  special 
asgessments,  to  make  the  various  exceptions 
mentioned  in  the  Constitution,  special  assess- 
ments would  not  be  affected  by  such  language  in 
the  general  assessment  acts,  and  failure  to  make 
such  public  property  liable  for  the  special  assess- 
ments automatically  operates  as  an  exemption. 

[E6.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  f  1045;  Dee.  Dig.  «=> 
434(1).] 

3.  MtrmcEPAi,  Oorforations  *=»407(2)— Stat- 
ute Empowebino  Assesskent  —  Comeftmh 

TIONALITY— DlSCBlMINATION. 

Under  Const,  art  11,  |  8,  forbidding  dis- 
criminatory legislation,  and  Priv.  Acts  1911,  c 
601,  §  1,  as  amended  by  Priv.  AcU  1913,  c.  2, 
providing  for  certain  street  improvements  and 
assesamenta  and  making  the  city  liable  for  any 
improvements  made  in  &ont  of  exempt  property, 
although  the  state  has  power  to  subject  the 
county's  property  to  special  assessment,  and 
these  assessments  are  based  upon  the  conclusive 
presumption  of  law  that  the  property  is  benefited 
by  the  improvements  made,  failure  to  subject 
county  property  to  the  special  assessment  for  im- 
provement purposes  is  not  a  constitutional  dis- 
crimination. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1004;  Dec.  Dig.  ®S9 
407(2).] 

Appeal  from  Chancery  Court,  Hamblen 
County;   Hugh  O.  Kyle,  Chancellor. 

Suit  by  the  Mayor  and  Aldermen  of  Mor- 
rlstown  against  Hamblen  County.  From  a 
judgment  for  plaintiff,  and  a  mandamus  or- 
dered for  tbe  levy  of  a  tax,  defoidant  ap- 
I>eals.  Reversed,  demurrer  sustained,  and 
bill  dismissed. 

W.  N.  Hlckey,  of  Morrlstown,  for  appellant 
McCanless,  Coleman  &  Taylor  and  Holloway 
&  Hlckey,  all  of  Morrlstown,  for  appellee. 

NEIL,  0.  J.  Chapter  601  of  the  Acte  of 
1911,  §  1,  as  amended  by  chapter  2  of  the 
Acts  of  1913,  provides  that: 

For  cities  standing  on  a  popnlation  basis  with- 
in which  falls  Morrlstown  it  shall  be  lawful  for 
the  legislative  body  of  said  cities  or  towns,  upon 
petition  signed  by  the  owner  or  owners  of  61% 
of  the  frontage  of  the  lots  or  parcels  of  land  on 
such  portion  of  any  street,  highway,  or  alley,  as 
set  out  in  the  petition,  wloiin  the  corporate  lim- 
its of  said  city  or  town,  not  less  than  one  block 
or  the  space  between  two  cross  streets  in  length, 
to  provide  by  resolution  or  ordinance  for  the 
improvement  of  such  street,  avenue,  highway,  or 
alley  by  opening,  widening,  extending,  grading, 
paving,  graveling,  macadamizing,  guttering,  con- 
structing sidewalks  thereon,  curbing  and  park- 
ing, or  otherwise  improving  the  same  or  a  part 
thereof  nOt  less  than  one  block  in  length  as  afore- 
said, and  to  provide  for  the  making  and  collect- 
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ing  of  special  levies  or  assessments  upon  th« 
land  abutting  on  such  street,  Iiigliway,  avenue, 
or  alley  to  be  improved  in  the  manner  hereinaft- 
er set  forth  and  to  pay  for  said  improvement." 

Other  sections  of  the  act  provide  that  the 
proportion  of  the  expense  applicable  to  any 
particular  lot  shall  constitute  a  lien  upon  the 
lot,  and  that  such  expense  m^ay  be  collected 
as  taxes  are  usually  collected.  The  bill 
charges  that  an  improvement  district  was 
organized  in  Morrlstown,  tn  which  district 
was  inclnded  the  lot  on  which  rests  the  coun- 
ty courthouse.  The  present  suit  was  brought 
to  recover  of  the  county  such  part  of  the  ex- 
pense as  was  applicable  to  that  lot  A  demur- 
rer was -filed  containing  several  grounds,  but 
the  substance  of  them  all  was  that  the  bill 
stated  no  case  against  the  county.  The  chan- 
cellor overruled  the  demurrer.  The  county 
thereupon  refused  to  plead  further,  and  a 
Judgment  pro  confesso  was  taken,  and  a  de- 
cree rendered  against  the  county  for  the 
amount  alleged  to  be  due,  and  a  mandamus 
ordered  for  the  levying  of  a  tax  to  pay  it 
The  case  was  then  appealed. 

[1]  The  general  question  presented  by  the 
briefs  of  counsel  is  whether  the  property  of 
a  county  can  be  made  liable  for  improve- 
ments on  a  street,  or  streets,  on  which  the 
said  property  abuts,  effected  under  the  as- 
sumed authority  of  an  act,  which  does  not 
specially  authorize  assessments  for  the  pur- 
pose against  such  county  property. 

The  act  contains  no  direct  or  special  au- 
thority for  the  mailing  of  such  special  assess- 
ment on  the  county's  property.  The  property 
of  the  county,  in  fact,  is  not  mentioned  at 
all  In  the  act,  and  if  the  liability  be  adjudged 
it  must  be  on  the  assumption  that  a  general 
act  will  confer  the  power. 

We  are  of  the  opinion  that  the  power  must 
be  specially  conferred  in  order  to  affect  the 
county,  since  It  Is  but  an  arm  of  the  state 
government  As  said  in  Keith  v.  Funding 
Board,  127  Tenn.  441,  464,  155  S.  W.  142,  148 
(Ann.  Cas.  1914B,  1145): 

"We  recognize  the  rnle  of  construction  that 
leaves  the  sovereign  not  inclnded  in,  but,  so  to 
■peak,  withdrawn  from,  the  general  language  of 
a  statute  or  constltntion,  unless  specifically  men- 
tioned." 

Another  statement  of  the  doctrine  is  found 
in  State  v.  Crutcher's  Adm'r,  32  Tenn.  (2 
Swan)  505,  509,  quoting  with  ap{«oval  the 
language  of  Mr.  Justice  Story  In  United 
States  V.  Hoar,  2  Mason,  811,  814,  Fed.  Cas. 
No.  15,373: 

"Where  the  government  is  not  expressly,  or 
by  necessary  implication,  included,  it  ougtkt  to 
be  dear,  from  the  nature  of  the  mischief  to  be 
redressed,  or  the  language  used,  that  the  govern- 
ment itself  was  in  contemplation  of  the  Legisla- 
ture, before  a  court  of  law  would  be  authorized 
to  put  such  an  interpretation  upon  the  statute." 

As  said  in  Jones  v.  Tatham,  20  Pa.  398: 
"Words  of  a  statute  applying  to  private  rights 
do  not  affect  those  of  a  ntate.  This  principle  is 
well  established,  and  is  indispensable  to  the  se- 
curity of  the  public  rights.  '  Tlie  general  busi- 
ness of  the  legislative  power  is  to  establish  laws 
for  individuals,  not  for  the  sovereign;  and,  when 


the  rights  of  the  commonwealth  are  to  be  trans- 
ferred or  afEected,  the  intention  must  be  plainly 
expressed  or  necessarily  implied." 

In  Directors  of  Poor  v.  School  Directors, 
42  Pa.  21,  Chief  Justice  Lowrle  says: 

"The  public  is  never  subject  to  tax  laws,  and 
no  portion  of  it  can  be  wiuout  express  statute. 
No  exemption  law  is  needed  for  any  public  prop- 
erty, held  as  Such." 

The  foregoing  cases  are  cited  and  approved 
In  aty  of  Pittsburg  v.  Sterrett  Subdlstrlct 
School,  204  Pa.  835,  54  Atl.  463,  61  L.  R.  A 
183,  and  after  an  examination  of  these  and 
other  authorities  it  is  said,  In  the  latter  opin- 
ion, that  local  assessments  are  a  form  of 
taxes,  and  the  opinion  continues: 

"The  same  view  is  entertained  in  many  other 
states,  and  it  is  there  held  that  the  general  lan- 
guage •  •  *  authorizing  assesaments  for 
local  improvements  does  not  apply  to  property 
held  by  the  state  or  a  political  snl)diviBion  tiiere- 
of  and  devoted  strictly  to  public  use."  Clinton 
V.  Henry  County,  115  Mo.  557,  22  S.  W.  494,  37 
Am.  St.  Rep.  4l5;  Board  of  Improvement  v. 
Little  RoclE  School  District  56  Ark.  854,  19  S. 
W.  968,  16  L.  R.  A.  418,  35  Am.  St  Rep.  108. 

Other  authorities  are  dted  In  the  opinion 
Just  mentioned,  which  contains  quite  a  full 
discussion  of  the  subject 

The  principle  is  well  settled  in  this  state 
that  tax  laws  do  not  apply  to  the  property 
of  the  state,  or  any  of  the  arms  of  the  state 
government,  unless  they  are  specially  men- 
tioned therein,  -and  made  subject  thereto. 
Nashville  t.  Smith,  86  Tenn.  213,  6  S.  W. 
273;  Smith  y.  NasbviUe,  88  Tenn.  464,  12  S. 
W.  924,  7  L.  R.  A.  469;  Bank  v.  Memphis, 
116  Tenn.  641,  648,  94  S.  W.  606. 

[2]  It  is  true  the  state  might  have  made  its 
own  property,  or  that  of  any  of  its  subdi- 
visions, liable  for  special  assessments.  In 
the  same  manner  it  might  likewise  refuse  or 
fail  to  do  so  In  any  given  act  The  latter 
would  operate  as  an  Implied  exemption.  It 
Is  true,  as  urged  by  counsel  for  the  complain- 
ants, and  the  great  weight  of  authority  is  to 
that  effect,  that  an  exemption  from  general 
taxatimi  does  not  cover  an  exemption  from 
special  assessment.  Our  Constitution  pro- 
vides (article  2,  S  28)  with  regard  to  general 
taxation,  that: 

"All  property  real,  personal  or  mixed,  shall  be 
taxed,  but  the  Legislature  may  except  such  as 
may  be  held  by  the  state,  by  counties,  cities,  or 
towns,  and  used  exclusively  for  public  or  corpo- 
ration purposes,  and  such  as  may  be  held  and 
used  for  purposes  purely  rdigious,  charitable, 
scientific,  literary,  or  educational,  and  shall  ex- 
cept $1,000.00  worth  of  personal  property,  in  the 
hands  of  each  taxpayer,  and  the  direct  product 
of  the  soil  in  the  hands  of  the  producer,  and  his 
immediate  vendee." 

It  is  customary  in  oar  general  assessment 
acts — that  is,  those  covering  general  taxation, 
as  distinguished  from  special  assessments — 
to  make  the  various  exceptions  tbns  mention- 
ed in  the  Constitution.  Special  assessments 
would  not  be  affected  by  such  language  in  a 
general  assessment  act.  However,  the  Legis- 
lature may  exempt  the  property  of  the  state 
and  of  Its  subdivisions  without  a  special 
clause  so  doing.    As  pointed  out,  the  failure 
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to  make  such  public  property  liable  for  spe- 
cial assessments  la  an  act  deroted  to  that 
subject  automatically  oiierates  as  an  exemp- 
tion In  favor  of  such  public  property  in  ac- 
tual use  for  public  purposes.  In  favor  of 
this  proposition,  as  stated  by  Judge  Dillon, 
is  found  the  great  welgbt  of  authority.  In 
the  last  edition  of  bis  work  on  Municipal 
Corporations  (volume  4,  f  1446)  be  says: 

"The  principle  which  makes  property  of  the 
state,  or  of  any  of  its  political  or  municipal  aub- 
divisioDS,  nontaxable,  under  general  statutory 
provisions  and  in  the  absence  of  a  positive  direc- 
tion therefor,  according  to  the  great  weight  of 
authority,  also  precludes  the  imposition  of  a  spe- 
cial assessment  for  a  street  or  other  local  im- 
provement upon  such  property  unless  there  is 
positive  legislative  authority  therefor." 

Authorities  upon  botb  sides  of  the  question 
are  dted  In  a  note  to  that  section. 

[3]  It  la  Insisted  In  be&alf  of  the  complain- 
ant that,  Inasmuch  as  the  state  had  the  povr- 
er  to  subject  the  county's  property  to  the 
special  assessment,  and  these  assessments 
are  based  upon  a  conclusive  presumption  of 
law  to  the  effect  that  property  subjected  to 
such  assessments  Is  benefited  by  the  Improve- 
ments made,  and  as  the  county  courthouse 
lot  must  be  held  to  have  been  actually  bene- 
fited by  reason  of  the  better  access  afforded 
by  the  Improved  streets  around  It,  the  exclu- 
sion of  the  county  property  from  the  duty  of 
contributing  to  the  common  fund  would  effect 
an  unconstitutional  discrimination  in  favor 
of  the  state,  or  the  county,  in  violation  of 
that  section  of  the  Constitution  (article  11, 
{  8)  which  forbids  discriminatory  legislation. 
This  contention  is  unsound. 

In  section  4  of  the  act  It  is  provided: 

"The  cost  of  paving  or  otherwise  improving  the 
intersections  of  streets,  and  that  the  part  of  the 
costs  of  streets  which  would  be  chargeable  on 
property  belonging  to  the  city  or  town  or  for 
any  reason  is  exempt  from  special  assessments 
shall  be  borne  by  said  city  or  town." 

Section  15  also  makes  the  dty  liable  for 
any  Improvements  made  in  front  of  exempt 
property.  The  Improvements  are  made  on 
petition  of  the  citizens,  and  they  cannot  be 
made  without  tbe  sanction  of  the  legislative 
body  of  the  city  or  town,  and  among  the 
reasons  given  in  the  act  which  would  justify 
the  latter  in  rejecting  a  petition  for  the  im- 
provement is  that  the  part  of  the  cost  to  be 
borne  by  the  city  would  be  greater  than 
would  Justify  the  public  necessity.  So,  al- 
though It  is  true,  as  we  have  said,  that  the 
Legislature  might  have  subjected  the  prop- 
erty of  the  county  to  the  special  assessment 
for  Improvement  purposes,  still  its  failure  to 
do  80  cannot  be  regarded  as  an  unconstitu- 
tional discrimination,  inasmuch  as  the  proiH 
erty  of  a  county  stands  in  a  class  quite  differ- 
ent from  that  of  individuals.  It  belongs  to 
all  the  people  of  tbe  county,  and  in  a  sense 
to  the  state  as  well,  and  is  not  the  subject  of 
bargain  and  sale,  as  private  property  is,  and 
any  value  attached  to  it  by  incidental  im- 
provements effected  in  making  improvements 


on  other  property  Is  shared  by  all.  More- 
over, the  owners  of  private  lots  are  in  no 
sense  injured  by  tbe  failure  to  include  the 
county.  Their  assessments  are  not  Increased. 
Tbe  expenses  attached  to  improvements  on 
streets  and  other  highways  in  front  of  coun- 
ty property  is  devoln^d  upon  the  city,  and 
the  city  Is  not  bound  to  accept  it  unless  it 
sees  proper.  Therefore,  when  the  dty  adopts 
a  scheme  for  improvement  worked  out  under 
the  act,  it  necessarily  consents  to  pay  for 
all  Improvements  made  In  front  of  county 
property,  and,  thus  consenting,  it  cannot 
complain.  Moreover,  the  power  to  exempt 
from  special  assessments  is  Itself  a  power 
exerdsed  uuder  and  pursuant  to  the  Consti- 
tution, In  the  method  already  indicated ;  that 
Is  by  failure  to  specify  the  public  prc^ierty 
as  subject  to  the  tax.  So  there  is  no  fear, 
as  suggested  in  the  briefs  of  complainant's 
counsel,  that  tbe  construction  of  the  statute 
holding  tbe  county  property  not  liable  to  tbe 
spedal  assessment  would  make  tbe  whole  act 
void,  or  any  part  of  it,  on  the  ground  of  an 
unconstitutional  discrimination. 

That  spedal  assessments  fall  under  tbe 
taxing  power,  or  constitute  a  branch  of  the 
taxing  power,  is  acknowledged  on  all  bands. 
Arnold  v.  Knoxville,  115  Tenn.  195,  90  S.  W. 
469,  3  U  R.  A.  (N.  S.)  837,  5  Ann.  Ctts.  881; 
State  ex  rel.  v.  Powers,  124  Tenn.  553,  137 
S.  W.  1110;  4  Dillon  on  Mun.  Corp.  {  1431, 
and  authorities  dted. 

On  the  grounds  stated,  we  are  of  tbe  opin- 
ion tljat  the  chancellor  committed  error  in 
overruling  the  demurrer.  His  Judgment  must 
be  reversed,  the  demurrer  must  be  sustained, 
and  the  bill  dismissed,  at  the  costs  of  the 
complainant. 

GULP  REFINING  CO.  v.  CITY  OF  KNOX- 
VILLE, 
(Supreme  Court  of  Tennessee.    Sept  30,  191&) 

LXCENSKS    €=>6(2) — MUNICIPAI,    COBPORATIOHB 
— EXTBATERBiroBIAL    POWEB. 

Acts  1915,  c.  101,  providing  for  certain 
privilege  taxes  on  oil  warehouses  used  for  the 
purpose  of  selling  or  distributing  oil  and  au- 
thorizing each  county  and  mnnidpality  in  the 
state  to  levy  a  privilege  tax  on  the  vocations 
mentioned,  being  a  purely  revenue  statute,  and 
not  conferring  in  express  terms  upon  any  mu- 
nicipality the  power  of  extraterritorial  taxa- 
tion, did  not  authorize  the  dty  of  Knoxville 
to  impose  a  privilege  tax  on  complainant  oil 
corporation  on  the  storage  of  its  products,  and 
other  business  done,  without  the  city  Umits. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  S§  5,  6;  Dec.  Dig.  <S=6(2) ;  Munici- 
pal Corporations,  Cent.  Dig.  f  1309.] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty ;   Will  D.  Wright,  Chancellor. 

Suit  by  the  Gulf  Refining  Company  to  «i- 
Join  the  City  of  Knoxville  from  collecting  a 
privilege  tax.  From  a  decree  for  tbe  com- 
plainant, defendant  appeals.    Affirmed. 

J.  Pike  Powers,  Jr.,  of  Knoxville,  for  ap- 
pellant. Fowler  &  Fowler,  of  Knoxville,  for 
appellee. 
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GBEEX,  J.  This  blU  was  filed  by  the 
GuU  Befluing  Company,  a  Louisiana  corpo- 
ration, to  enjoin  the  city  of  KnozTllle  from 
collecting  a  privilege  tax.  A  demurrer  in- 
terposed by  the  city,  was  overruled,  and 
there  was  a  decree  for  the  complainant  be- 
low, from  which  the  city  has  appealed. 

The  complainant  corporation  is  engaged  in 
the  business  of  selling,  distributing,  and  de- 
livering oil  and  petroleum  products  and  has 
a  depot,  or  station,  from  whidi  it  distributee 
snch  products,  located  Just  across  the  river 
from  Knoxvllle  and  outside  the  corporate 
limits. 

The  city  undertook  to  assess  complainant 
with  a  privilege  tax  of  |{S00,  by  reason  of 
the  business  carried  on  by  complainant  at 
the  location  mentioned.  Authority  for  such 
action  of  the  city  is  supposed  to  be  de- 
rived from  chapter  101  of  the  Acta  of  1915. 

This  statute  was  the  general  revenue 
bill  of  that  session  of  the  Legislature,  and 
provides  that  certain '  vocations  are  declared 
to  be  privileges,  and  fixes  the  rate  of 
taxation  on  privileges  there  enumerated. 
Among  other  things,  it  is  enacted  that: 

"E^ch  and  every  person,  firm,  partnership, 
corporation,  or  local  acent  having  oil  depots, 
storage  tanks,  or  warehouses  for  the  purpose 
of  selling,  delivering  or  distributing  oil  of  any 
description  and  each  and  every  person,  firm, 
partnership,  corporation  or  local  agent  using 
a  railroad  car  or  railroad  depots  for  such  pur- 
poses shall  pay  a  privilege  tax  as  follows:  In 
cities,  towns,  or  taxing  districts  of  80,000  in- 
habitants or  over,  or  m  territories  within  five 
miles  of  the  limits  of  such  town,  or  taxing  dis- 
trict, each,  per  annum,  $500.00."  Section  4, 
P.  272. 

Section  2  of  the  act  authorizes  each  coun- 
ty and  municipality  in  the  state  to  levy  a 
privilege  tax  upon  the  vocations  and  occupa- 
tions mentioned,  not  exceeding  in  amount 
the  privilege  lax  levied  by  the  state. 

The  scheme  of  grading,  or  classification, 
adopted  by  chapter  101  of  the  Acts  of  1915, 
with  reference  to  privilege  taxes,  is  the 
same  scheme  that  has  been  followed  in  Ten- 
nessee for  many  years.  The  amount  of  the 
privilege  tax  is  regulated  by   the  i>opuIa- 


tlou  of  the  locality  In  which  the  business 
is  situated.  A  higher  tax  is  exacted  in  the 
more  populous  communities.  The  statute 
does  not  confer  upon  any  municipality  or 
county,  the  right  to  levy  a  privilege  tax  up- 
on any  business,  unless  that  business  has  a 
situs  within  the  particular  municipality  or 
county.  An  oil  business  located  in  a  city  of 
30,000  inhabitants,  or  within  five  miles  of 
the  limits  of  such  a'  dty,  is  subject  to  a 
privilege  tax  of  $500  per  annum.  If  it  is  locat- 
ed within  the  dty  such  a  tax  may  be  assess- 
ed against  it  by  the  dty ;  if  located  outside 
the  dty,  such  privilege  tax  can  only  be  ex- 
acted by  the  county  and  state. 

We  find  nothing  in  the  statute  conferring 
upon  any  munidpallty  an  extraterritorial 
power  of  taxation. 

This  court  long  ago  said: 

"The  power  and  jurisdiction  of  the  corpora- 
tion, it  must  be  remembered,  ore  confined  to  its 
own  limits  and  to  its  own  internal  concerns ; 
and  its  by-laws  are  binding  upon  none  but  its 
own  members,  and  those  properly  within  its 
jurisdiction."  Gasa  v.  Corporation  of  Greene- 
viUe  (4  Sneed)  36  Tenn.  62. 

See,  also,  Prescott  ▼.  Town  of  Lennox,  100 
Tenn.  591,  47  S.  W.  181. 

There  is  some  doubt  as  to  whether  the 
power  of  taxation  can  be  conferred  upon  a 
munidpallty  with  reference  to  property  lo- 
cated beyond  its  limits.  Under  any  circum- 
stances, however,  such  power  must  be  con- 
ferred in  unmistakable  language,  and  cannot 
arise  by  implication. 

The  dty  of  Knoxvllle  has  assessed  a  ped- 
dler's tax  against  the  complainant  for  run- 
ning its  wagons  and  selling  its  products 
therefrom  in  the  dty.  This  tax  has  been 
paid.  The  city,  however,  Is'  without  author- 
ity, under  the  act  of  1915,  purely  a  revenue 
statute,  to  levy  a  tax  on  the  storing  of  its 
products  and  other  business  done  by  com- 
plainant without  the  city  limits. 

The  foregoing  construction  of  the  act  of 
1915  renders  it  unnecessary  to  consider  the 
constitutional  questions  presented. 

There  was  no  error  in  the  decree  of  the 
chancellor,  and  it  will  be  affirmed  with  costs. 
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I.    SOHOLI3M    8c    CO.    t.    JBFFBRIS>S    ft 

SONS.     (No.  164.) 
(Supreme  Court  of  Arkansas.     Oct  2.  1916.) 

1.  Chattei.  Mobtoaoes  ^»173(4)— Actions— 

EvtDENCK. 

In  an  action  bj  the  mortgagee  of  cotton 
against  a  purchaser  of  cotton  from  the  lessee 
whose  subtenant,  working  on  shares,  executed 
the  mortgage  and  later  left  the  vicinity  without 
disposing  of  the  cotton  or  paying  the  mortgage, 
evidence  held  insufficient  to  show  that  the  cot- 
ton sold  by  the  lessee  belonged  to  the  mortgaged 
share  of  the  subtenant. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages.  Cent  Dig.  <{  807,  309,  324;  D«c. 
Dig.  (S=>173(4).] 

2.  Evidence    «=3231(1)— Deci.abations— Aj>> 

mSSIBILITT. 

In  such  action,  the  statements  of  the  lessee 
ore  not  admissible  as  against  the  purchaser 
from  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  836,  852;   Dec.  Dig.  @=»231(l).l 

3.  Chattel  Mobtoaoes  «=»173(4)— Actions- 
Evidence. 

In  such  case,  evidence  held  insuffident  to 
support  decree  for  the  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  S§  307,  300,  324;  Dec. 
Dig.  <8=»178(4).1 

Appeal  from  Monroe  Chancery  <3ourt; 
John  M.  Elliott  Chancellor. 

Action  by  Jefleries  &  Sons  against  I. 
Scholem  Sc  Co.  Decree  for  plaintiff,  and  de- 
fendant appeala  Reversed,  and  cause  dis- 
missed. 

C.  F.  Greenlee,  of  Brinkley,  for  appellant 
Lee  &  Moore  and  S.  S.  Jefterles,  all  of  Clar- 
endon, for  appellee. 

McCULLOCH,  0.  J.  This  Is  a  controversy 
concerning  the  ownership  of  three  bales  of 
cotton  raised  on  a  farm  in  Monroe  county. 
Ark.,  during  the  year  1011.  J.  A.  Qurst 
operated  the  farm,  and  he  had  a  share  crop- 
per named  Nichols,  who  cultivated  18  acres 
of  cotton  on  what  Is  known  as  the  "half 
I  system,  and  mortgaged  hla  share  of  the  crop 
to  appellees,  who  were  merchants  in  Clar- 
endon. Hurst  had  10  acres  of  cotton  of  bis 
own. 

Nichohs  went  to  Oklahoma  early  In  the 
autumn  of  the  year,  before  the  crop  was 
gathered,  and  left  his  wife  In  charge  of  the 
crop,  and  she  gathered  six  bales  of  the  cot- 
ton, which  were  ginned,  and  one-half  there- 
of, three  bales,  delivered  to  Hurst.  Hurst 
was  also  trading  with  appellees,  and  the  six 
bales  were  taken  to  Clarendon  and  Hurst 
sold  his  three  bales  to  appellees,  who  applied 
the  proceeds  on  bis  account  Mrs.  Nichols 
was  unwilling  to  sell  the  cotton  at  the  pre- 
vailing price,  and,  with  the  consent  of  ap- 
pellees, she  hauled  her  three  bales  back  to 
the  farm  to  be  kept  awaiting  a  higher  price. 
That  occurred  on  November  22,  1911,  and 
Mrs.  Nichols  went  to  Oklahoma  a  few  days 
thereafter  to  Join  her  husband,  and  neither 
of  them  xetnmed. 


There  is  a  conflict  In  tbe  testimony  as  to 
what  became  of  the  three  bales  of  cotton. 
The  contention  of  appellees  Is  that  Hurst 
wrongfully  took  the  three  bales  of  cotton, 
after  Mrs.  Nichols  left  and  carried  It  to 
Brinkley  and  sold  tt  to  appellants — two  bales 
on  January  13,  1912,  and  one  bale  on  Jan- 
uary 16th.  The  chancellor  found  that  tbe 
three  bales  of  cotton  purchased  by  appel- 
lants from  Hurst  were  the  same  that  bad 
been  set  apart  to  Mrs.  Nichols  as  her  share 
of  the  crop,  and  on  which  appellees  held  a 
mortgage,  and  the  decree  was  In  appellee's 
favor  against  appellants  for  the  recovery 
of  the  value  of  the  cotton. 

[1]  The  testimony  convinces  vm  that  Hnrst 
wrongfully  appropriated  to  his  own  use  the 
three  bales  of  cotton  which  had  been  set 
aside  to  Mrs.  Nichols.  Hurst  denied  tills, 
but  his  testimony  Is  so  evasive  and  unsatis- 
factory that  we  think  the  chancellor  was 
warranted  in  discarding  it  as  untrue.  But 
we  do  not  think  that  tbe  evidence  is  suf- 
ficient to  warrant  the  finding  that  tbe  tbree 
bales  of  cotton  purchased  from  Hnrst  by 
appellants  were  the  same  bales  that  had  been 
delivered  to  Mrs.  Nichols.  There  is,  in  fact 
no  competent  testimony  Identifying  the  bales 
of  cotton  as .  being  the  same.  Appellees  in- 
troduced a  VTltness  who  testified  that  Hnrst 
took  the  cotton,  after  Mrs.  Nichols'  depar- 
ture, and  that  he  (witness)  assisted  Hnrst 
In  loading  tbe  bales  of  cotton  on  the  wagon. 
The  witness  stated  that  Hurst  hauled  the 
cotton  in  the  direction  of  Keevll,  a  station 
on  the  railroad,  and  stated  that  he  was  going 
to  ship  the  cotton  to  Clarendon,  but  tbat 
afterwards  Hurst  told  him  that  he  had  ship- 
ped it  to  Brinkley.  The  witness  was  unable 
to  fix  the  date  of  the  shipment 

[2,  3]  Tbe  statements  of  Hurst  are  not  ad- 
missible against  appellants,  and  the  only 
thing  that  Is  established  by  the  testimony 
of  this  witness  is  that  Hurst  appropriated 
the  &ree  bales  of  cotton.  Hurst  denied  that 
he  took  those  three  bales,  and  testified  that 
the  bales  of  cotton  which  he  sold  to  appel- 
lants constituted  a  part  of  bis  individual 
crop,  and  that  there  were  six  bales  of  tbat 
crop.  It  is  undisputed  that  the  gin  marks 
pn  the  Nichols  cotton  were,  as  described  by 
the  witnesses,  the  letters  "J.  A.  H."  and  a 
drop  "N"  to  indicate  the  Initials  of  Hurst 
and  Nichols.  Hurst's  Individual  cotton  was 
marked  merely  with  the  letters  "J.  A.  H." 
Mr.  Scholem,  one  of  the  appellants,  who  pur- 
chased the  cotton  from  Hurst  stated  posi- 
tively and  unequivocally  that  the  three  bales 
he  purchased  had  no  other  marks  except 
the  letters  "J.  A.  H."  His  testimony  is  not 
disputed. 

While  the  testimony  shows  very  clearly 
that  Hurst  got  the  cotton  that  belonged  to 
Mrs.  Nichols,  and  on  which  appellees  had  a 
mortgage,  it  Is  not  sufficient  to  identify  the 
cotton  purchased  by  appellants  as  the  same 
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bales  wMch  had  been  turned  over  to  Mrs. 
Nlchola.  Jf  the  uncontradicted  testimony  of 
Sctaolem  Is  accepted  as  true,  those  were  not 
the  bales  which  he  purchased  from  Hnrst. 
We  are  therefore  of  the  (H>inlon  that  the 
decree  of  the  chancellor  Is  not  sniH>orted  by 
any  evidence  adduced  at  the  bearing. 

The  decree  Is  therefore  reversed,  and  the 
cause  Is  dismissed. 


HALL  V.  STATE.    (No.  156.) 
(Supreme  Court  of  Arkansas.     Oct  2,  1916.) 

1.  JuBT  ®=>95  —  Competency  —  Sebyice  ih 
OrnEB  Case. 

The  mere  fact  that  jurors  had  served  in  an- 
other case  did  not  disqualify  them  as  jurors  in 
the  pending  case,  without  showing  that  the  trial 
on  which  the  jurors  served  was  on  the  particu- 
lar indictment  involved  in  the  present  case. 

[Bd.  Note. — For  other  cases,  see  Jury,  Cent. 
D£g.  §!  424-430;   Dec.  Dig.  ^=aQ5.} 

2.  Cbiminai.    Law    «=»1158(4),    11B0(5)— Ap- 

PKAI^UEVIEW— QtJESTIONB  OF   FAOT. 

The  findings  of  the  court  and  jury  as  to  the 
voluntary  character  of  a  confession  by  accused, 
based  on  conflicting  evidence,  are  binding  on 
the   Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  3061-3066,  3078.  8079; 
Dec.  Dig.  «=»lS8(4).  1159(5).] 

3.  Cbiminai,  Law  ®=>531(3)  —  Evidkncb  — 
CoiTFEssioHB— Pboof  of  voluntabt  Chab- 

ACTEB, 

To  render  the  confession  of  accused  admis- 
sible, its  voluntary  character  may  be  shown  by 
a  mere  preponderance  of  the  testimony;  proof 
beyond  a  reasonable  doubt  not  being  required. 
[Ed.  Note. — ^Por  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  1215;   Dec.  Dig.  <3=>531(3).] 

4.  Criminal  Law  (3=»8S0— TBiAii— Ikstbuc* 
TioNB— Bequests. 

The  refusal  of  an  instruction,  on  the  ne- 
cessity of  proof  that  a  confession  was  made 
without  fear  or  coercion,  is  not  error  where  the 
requested  instruction  included  an  erroneous 
statement  that  it  devolved  upon  the  state  to 
prove  beyond  a  reasonable  doubt  that  fear  had 
been  removed  {(before  the  confession  could  be 
consideTed  as  evidence. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S{  2012,  2017:  Dec.- Dig.  <S=» 
830.] 

Appeal  from  Circuit  Court,  Miller  County; 
tieo.  R.  Haynle,  Judge. 

Aubrey  Hall  was  convicted  of  burglary 
and  grand  larceny,  and  appeals.    Affirmed. 

M.  El  Sanderson,  of  Texarkana,  for  appel- 
lant Wallace  Davis,  Atty.  Qea.,  and  Hamil- 
ton Moses,  Asst  Atty.  Gen.,  for  the  State. 

Mcculloch,  C.  J.  The  defendant,  Au- 
brey Hall,  was  Indicted  Jointly  with  Roy 
Thomas,  Bert  Elliot,  and  W.  B.  Walker  on  the 
charge  of  burglary  aud  grand  larceny  by  en- 
tering the  store  of  W.  A  Benge  in  the  city  of 
Texarkana,  and  on  his  election  to  sever  his 
cause  from  that  of  the  other  defendants  he 
was  pnt  on  trial  and  convicted  on  both 
diarges. 

[1]  The  bill  of  exceptions  contains  the 
brief  re<ltal  of  an  exception  to  the  overruling 


by  the  court  of  defendant's  objection  to  the 
competency  of  certain  Jurors  who  had  served 
as  Jurors  in  the  cases  against  Thomas  and 
Walker.  The  record  does  not  show  affirma- 
tively that  the  trials  In  which  the  Jurors 
served  were  upon  the  particular  indictment 
involved  in  the  present  case,  and  the  Attor- 
ney General  in  his  brief  makes  the  assertion 
that  It  was  another  charge  against  the  same 
parties  which  the  Jurors  had  previously  tried. 
The  mere  fact  that  the  Jurors  had  served  In 
another  case  In  which  the  defendant  and  oth- 
ers had  been  Indicted  would  not  dlsqualtfy 
them  as  Jurors  In  the  present  case;  and  In 
order  to  sustain  the  exception,  it  devolved 
upon  the  defendant  to  show  affirmatively  that 
the  Jurors  had  served  In  another  case  which 
disqualified  them  from  serving  In  the  present 
case.  We  are  of  the  opinion,  therefore,  that 
the  recitals  of  the  bill  of  exceptions  do  not 
show  facts  sufficient  to  establish  prejudice 
In  the  ruling  of  the  court  in  compelling  the 
defendant  to  accept  the  Jurors.  The  pre- 
sumption ISr  until  the  contrary  appears,  that 
they  were  not  dlsqualided  by  prejudice  or 
otherwise. 

[2]  The  evidence  on  the  part  of  the  state 
establishes  the  fact  that  the  store  of  Benge 
was  burglarized  on  a  certain  occasion,  and 
that  the  defendant  made  a  voluntary  confes- 
sion as  to  hts  participation  in  the  crime.  The 
evidence  was  therefore  sufficient  to  sustain 
a  conviction.  Defendant  contended  that  his 
confession  was  extorted  by  threats  and  vio- 
lence, but  the  evidence  was  conflicting  on 
that  featnre  of  the  case,  and  we  feel  bound 
by  the  findings  of  the  court  and  Jury  on  that 


[3]  After  hearing  the  evidence,  the  court 
admitted  the  testimony  concerning  the  con- 
fession, and  also  submitted  the  Issue  to  the 
Jury  as  to  whether  or  not  the  confession  was 
voluntary.  It  is  contended  that  the  court 
erred  In  instructing  the  Jury  that  the  state 
was  only  bound  to  show  by  a  preponderance 
of  the  evidence  that  the  confession  was  vol- 
untary. The  contention  is  that  the  state 
should  have  been  required  to  prove  that  fact 
beyond  a  reasonable  doubt  before  the  con- 
fession would  be  admissible. 

"The  doctrine  of  reasonable  doubt"  said 
this  court  In  the  case  of  Lackey  v.  State,  67 
Ark.  416,  65  S.  W.  213,  "aK>Ues  to  the  gen- 
eral Issue  of  guUty  or  not  guilty;  but  it 
does  not  apply  to  each  item  of  testimony  or 
to  each  circumstance  tending  to  show  the 
guilt  of  the  defendant."  In  Lasater  v.  State, 
77  Ark.  468,  94  S.  W.  69,  the  court  held  that 
In  the  trial  of  a  criminal  case  where  corrob- 
oration was  required,  it  was  not  essential 
that  the  state  establish  the  corroboration  be- 
yond a  reasonable  doubt  These  authorities 
are  'conclusive  of  the  present  qaestion,  and 
we  hold  that  while  It  devolves  on  the  state 
to  show  that  a  confession  was  voluntarily 
made  before  it  can  be  Introduced  In  evidence. 


«cs»roT  othar  cases  SM  sam*  toplo  and  KBY-NtniBBB  In  all  Key-Numbered  StcesU  and  Indexes 
188  S,W.-61 


Digitized  by 


Google 


802 


188  SOUTHWi:STERN  RBPOBTER 


(Atk. 


It  Is  not  necessary  to  establlsb  that  fact  be- 
yond a  reasonable  doubt,  but  that  It  Is  suffi- 
cient to  show  It  by  a  mere  preponderance  of 
the  testimony. 

[4]  Counsel  for  defendant  further  Insist 
that  the  court  erred  In  refusing  to  give  an  in- 
struction on  the  subject  of  the  necessity  for 
the  state  to  prove  tbat  the  c(Hifes8lon  was 
made  'without  fear  or  coercion,  but  we  need 
not  pass  upon  the  correctness  of  that  part  of 
the  Instruction  for  the  reason  that  it  con- 
tained an  erroneous  statement  that  it  de- 
volved upon  the  state  to  prove  beyond  a  rea- 
sonable doubt  that  fear  had  been  removed 
before  the  confession  could  be  considered  as 
evidence.  That  part  of  the  instruction  was, 
a»  before  stated,  erroneous,  and  the  defend- 
ant Is  In  no  attitude  to  complain  of  the 
court's  ruUng  In  rejecting  an  instruction 
which  contained  that  erroneous  statement 

The  record  does  not  disclose  any  error 
which  occurred  at  the  trial,  and,  as  the  evi- 
dence is  sufficient  to  sustain  the  verdict,  the 
Judgment  must  be  affirmed.    It  is  so  ordered. 


WALKER  v.  STATE.    (No.  166.) 
(Supreme  Court  of  Arkansas.     Oct  2,  1916.) 

Appeal  from  Circuit  Court  Miller  County; 
Geo.  R.  Haynie,  Judge. 

W.  B.  Walker  was  convicted  of  burglary  and 
grand  larceny,  and  appeals.     Affirmed. 

Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Mosea,  Asst  Atty.  Gen.,  for  the  State. 

KIRBT,  J.  Tiaa  appeal  is  prosecuted  by  W. 
B.  Walker  from  a  judgment  of  conviction  of 
the  crime  of  burglary  and  grand  larceny.  The 
testimony  shows  the  offenses  were  committed 
by  breaking  and  entering  the  store  of  one  R. 
W.  Cocke  and  taking  therefrom  lard,  flour,  to- 
bacco, sugar,  and  other  things.  Some  of  the 
stolen  property  was  sold  or  carried  to  the  store 
of  Jno.  Henderson,  where  it  was  later  found  by 
the  officers  and  identified  by  the  owner. 

Several  persons  participated  in  the  transac- 
tion, Roy  Thomas  and  Aubrey  Hall  Included, 
along  with  appellant  Both  were  convicted, 
and  appealed.  Virtually  the  same  testimony 
was  introduced  in  each  case,  and  the  same  ob- 
jections are  urged  on  appeal. 

In  Thomas  v.  State,  188  S.  W.  806,  and  Hall 
V.  State,  188  S.  W.  801,  affirmed  to-day,  a  state- 
ment of  the  testimony  may  be  found,  and  this 
case  is  ruled  by  the  decision  therein,  and  there 
is  no  necessity  for  a  further  review  of  the  tes- 
timony or  assignment  of  errors. 

The  judgment  is  affirmed. 


BAUODM  et  al.  v.  WATERS.    (No.  164.) 
(Supreme  Court  of  Arkansas.    Oct  2,  1916.) 

1.  Appeal  and  Ebbob  93al040(3)  —  Scope  of 

Revikw. 
Where,  after  sustaining  demurrer  to  the  an- 
swer, the  court  also  rendered  judgment  on  the 
facts  which  were  recited  in  the  judgment,  the 
court  on  appeal  must  test  the  correctness  of  the 
judgment  rendered  after  hearing  the  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4090,  4097 ;  Dec.  Dig.  «=» 
1040(3).] 


2.  Appeai.  and  Ebbob  «=>281(1)  —  Soopk  or 
Revikw  —  NECBasrrr  or  Motion  fob  New 
Tbiai« 

Where  a  motion  for  new  trial  was  filed,  but 
never  acted  on,  the  record  stands  as  if  no  motion 
had  been  filed,  and  no  such  motion  is  necessary  if 
there  is  error  of  law  apparent  from  the  face  of 
the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1650-1661,  3281 ;  Dec.  Dig. 
«=»281(1).] 

3.  Appeal  and  Ebbob  «=>672— Scope  or  Re- 
view. 

The  court  on  appeal  can  review  for  error 
manifest  from  the  face  of  the  judgment,  even 
when  the  judgment  contains  a  recital  of  the  facts 
upon  which  it  is  based. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2867-2872 ;  Dec.  Dig.  «=> 
672.] 

4.  Sales  «=324— Option  (3ontbacts— Absent 
or  Pasties. 

Where  the  owner  of  a  mirror  left  it  with  de- 
fendants who  agreed  to  keep  it  and  care  for  it 
the  owner  agreeing  that  if  he  should  sell  it  de- 
fendants mi^t  purchase  st  the  highest  price  of- 
fered by  any  other,  but  subsequently  sold  the 
mirror  to  a  third  person,  the  contract  was  never 
completed,  there  being  nothing  to  show  that  de- 
fendants agreed  to  buy  the  mirror  at  any  price, 
so  that  they  could  not,  after  the  sale,  by  tender 
of  an  advance  of  price,  retain  possession  of  the 
mirror. 

[Ed.  Note.— For  other  cases,  see  Sales,  C3ent 
D^.  a  4&-S1;   Dec.  Dig.  «=>24.] 

Appeal  from  Circuit  Court,  PulasU  Coun- 
ty ;  Guy  Fullc,  Judge. 

Replevin  by  John  Waters  against  Mrs.  O. 
F.  Baucum  and  others.  From  a  Judgment 
for  plaintiff,   defendants  appeal.     Affirmed. 

Fred  A.  Bnodgress,  of  Little  Rock,  for 
appellants.  Hal  L.  Norwood,  at  Little  Rock, 
for  appellee. 

HART,  J.  This  Is  an  action  of  replevin 
instituted  by  John  Waters  against  Mrs.  G.  F. 
Baucum,  Miss  Margaret  Baucum,  and  others, 
to  recover  a  mirror  of  the  aUeged  value  of 
$200.  The  defendants  filed  an  answer  in 
whidi  they  denied  that  plaintiff  was  the  own- 
er or  entitled  to  the  possession  of  the  mirror, 
and  also  set  up  as  a  defense  a  state  of  facts 
substantially  as  follows: 

The  mirror  formerly  belonged  to  Mrs.  B. 
D.  Williams  who,  in  1907,  delivered  It  to  the 
defendants  with  the  request  tbat  they  keep 
It  and  take  care  of  It  tot  her.  Mrs.  Wil- 
liams died  in  1911,  leaving  the  plaintiff  as 
her  sole  heir  at  law.  Soon  after  her  death 
it  was  agreed  between  the  plaintiff  and  de- 
fendants that  the  latter  should  retain  the 
mirror  In  their  residence  in  Little  Rock  and 
keep,  preserve,  and  protect  it  for  the  plalntUt; 
that  in  consideration  therefor,  the  defendants 
should  have  the  option  to  purchase  the  mir- 
ror, from  the  plaintiff,  If  he  ever  decided  to 
sell  It  at  the  best  price  any  one  should  offer 
him  for  it.  Pursuant  to  this  oral  agreement 
the  defendants  had  the  mirror,  which  was  a 
very  large  French  mirror,  8  feet  and  8  Inches 
high,  and  6  feet  and  9  indies  wide,  erected 
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In  one  of  the  bedrooms  of  tbelr  residence, 
by  letting  It  into  the  wall  and  attaching  it 
thereto  so  as  to  become  a  part  of  the  wall, 
and  have  carefnlly  protected  and  preserved 
it,  as  they  agreed  to  do.  In  191S  or  1914, 
the  plaintiff  again  made  the  same  verbal 
agreement  with  the  defendants.  In  1918 
the  plaintiff  sold  the  mirror  to  Dr.  J.  H. 
Lenow  for  the  sum  of  $160.  On  learning  this 
the  defendants  demanded  of  the  plaintiff  the 
right  to  purchase  the  mirror,  and  tendered 
him  the  sum  of  $160,  which  was  more  than 
had  been  offered  Iiim  by  any  one  else.  The 
.  plaintiff  declined  to  accept  this  sum  and  re- 
fused to  sell  the  mirror  to  them.  The  de- 
fendants brought  the  sum  of  $160  into  court 
and  offered  to  pay  it  into  the  registry  of 
the  court  for  the  use  and  benefit  of  the  plain- 
tiff in  order  to  make  good  their  tender.  The 
plaintiff  filed  a  demurrer  to  the  answer  of 
the  defendants.  The  court,  sitting  as  a 
Jury,  heard  the  evidence  introduced.  At 
the  conclusion  of  the  evidence  the  court 
rendered  a  Judgmoot,  in  which  it  sustained 
the  demurrer,  and  also  made  a  finding  of 
fact  substantially  as  above  stated,  which 
was  recited  in  the  Judgment  The  defendants 
filed  a  motion  for  a  new  trial,  which  was 
never  acted  upon  by  the  court,  and  from  the 
Judgment  rendered  against  them,  the  defend- 
ants have  duly  prosecuted  an  appeal  to  this 
court. 

[1 , 2]  The  record  shows  that  the  court  sus- 
tained the  demurrer  to  the  answer  of  the 
defendants  and  also  rendered  Judgment  upon 
the  facts  which  were  recited  in  the  Judgment 
Hence  in  reviewing  here  for  errors  we  must 
test  the  correctness  of  the  Judgment  rend»- 
ed  by  the  court  after  hearing  the  facts. 
Polk  T.  Boed  Imp.  Dlst  No.  2,  Lincoln  Coun- 
ty, 185  S.  W.  463.  A  motion  for  a  new  trial 
was  filed  by  the  defendants,  which  was  nev- 
er acted  upon  by  the  court  Hence  the  rec- 
ord stands  as  U  no  motion  for  a  new  trial 
had  been  filed.  Tills  court  has  repeatedly 
held  that  no  motion  for  a  new  trial  is  nec- 
essary where  there  is  an  error  of  law  which 
Is  apparent  from  the  face  of  the  record. 
Anthony  v.  SUls,  lU  Ark.  468,  164  S.  W. 
117,  and  cases  cited. 

[3]  The  facts  upon  which  the  Judgment  of 
the  court  Is  based  are  recited  in  the  Judg- 
ment, and  this  brings  before  us  the  question, 
whether  or  not  we  can  review  for  error  man- 
ifest from  the  face  of  the  Judgment  where 
the  Judgment  contains  a  recital  of  the  facts 
xtpon  which  it  is  based.  The  question  has 
been  answered  in  the  affirmative  In  several 
decisions  by  this  court.  Union  County  v. 
Smith,  34  Ark.  684;  Webb  v.  Kelsey,  66  Ark. 
180,  49  S.  W.  810;  Russell  v.  May,  77  Ark. 
89,  90  S.  W.  617. 

[4]  The  recital  of  facts  in  the  Judgment  Is 
substantially  the  same  as  the  allegations  of 
the  answer.  It  appears  that  Mrs.  Williams 
in  her  lifetime  delivered  the  mirror  into  the 


possession  of  the  defendants  to  keep  for  her. 
After  her  death  John  Waters,  who  was  her 
sole  heir  at  law,  made  an  oral  agreement 
with  the  defendants,  whereby  they  should 
retain  the  mirror  and  keep  it'  for  him,  and 
in  consideration  of  their  services,  he  agreed 
that  if  he  should  ever  decide  to  sell  it  that 
the  defendants  should  have  the  option  to 
purchase  it  at  the  best  price  any  one  else 
should  offer  for  it 

The  assent  of  both  parties  is  essential  to 
the  formation  of  a  contract  The  agreement 
under  consideration  never  became  a  com- 
pleted contract  There  is  nothing  to  show 
that  the  defendants  ever  agreed  that  they 
would  buy  the  mirror  at  any  price.  The 
terms  of  the  so-called  agreement  were  never 
binding  upon  them.  Bagnell  Timber  Co.  v» 
Spann,  102  Ark.  621,  145  S.  W.  646;  BusUce 
V.  Meytrott  100  Ark.  614.  140  S.  W.  690; 
El  Dorado  Ice  &  Planing  Mill  Co.  v.  Kinard, 
96  Ark.  184, 131  S.  W.  460 ;  Turner  v.  Baker, 
30  Ark.  194 ;  6  R.  C.  L.  603. 

Therefore  the  Judgment  of  the  circuit  court 
was  correct  and  must  be  affirmed. 


DEL  SASSO  T.  STATa      ' 
GAGE  V.  SAME. 
(No.  162.) 
(Supreme  Court  of  Arkansas.     Oct  2,  1916.) 

1.  Intozicatino  Liquobs  «=3 236(4)— Cbiui- 
NAi,  PBOSBOimoN  —  SmnciENCT  or  Evi- 

DSHCB. 

Evidence  held  sufficient  to  justify  a  finding 
that  a  person  serving  and  sellinE  intoxicating 
liquors  in  the  defendants'  place  of  business  was 
employed  there. 

lEA.  Note.— For  other  cases,  see  Intoxicating 
Lrauors,  Cent  Dig.  {{  305,  306;  Dec.  Dig.  <8=> 

2.  iNTOZiOATiNa   LiQTJOBS   «=»236(4)— Cbiiu- 

HAL   PbOSECUTION    —   StTFFlClBNCT    OF   EVI- 
DENCE. 

Evidence  held  sufficient  to  justify  a  finding 
that  defendants  were  interested  in  the  sale  «if 
intoxicating  liquors  made  by  a  person  in  their 
place  of  business,  and  to  warrant  a  verdict  of 
guilty. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f{  806,  806;  Dec.  Dig.  «=» 
236(4).] 

3.  IRTOXICATIKQ  LiQUOBS  4=9233(1)— Cbimi- 
NAL  PbOSECUTIOH— EVIDENCS— ADMISSIBn.- 
ITT. 

It  was  proper  to  admit  testimony  of  railroad 
and  transfer  agents  showing  that  during  the  pe- 
riod in  which  defendants  were  charged  with 
selling  intoxicating  liquors  illegally,  they  at 
different  timerf  received  and  delivered  to  defend- 
ants large  quantities  of  intoxicating  liquors  con- 
signed to  defendants  or  to  other  persons  for 
them. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {§  293,  294,  206,  297;  Dec. 
Dig.  «=»233(1).] 

Appeal  from  Circuit  Court  Garland  Goun> 
ty;   Scott  Wood,  Judg& 

M.  Del  Sasso  and  Vince  Gage  were  sepa* 
rately  convicted  of  the  illegal  sale  of  Intoxl- 
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eating  Uqnora,  and  they  appeal.     Judgmoit 
In  each  case  affirmed. 

C.  Floyd  Huff,  of  Hot  Springs,  for  appel- 
lants. WaUa(^  Davis,  Atty.  Gen.,  and  Ham- 
ilton Moses,  ABSt.  Atty.  Oen.,  for  the  State. 

HART,  3.  Separate  indictments  were  r»- 
tnmed  against  Vince  Gage  and  M.  Del  Sasso 
for  the  crime  of  selling  Intoxicating  liquors 
contrary  to  Act  No.  30  of  Acts  1015  (see  Acts 
1915,  p.  98).  Each  defendant  was  convicted 
in  the  drcalt  court,  and  from  the  Judgment 
of  conviction  has  duly  prosecuted  an  appeal 
to  this  court  The  defendants  were  tried 
separately,  but  practically  the  same  evidence 
was  introduced  in  each  case,  and  one  opinion 
will  settle  the  issues  raised  by  the  appeal. 

The  material  facts  are  as  follows:  Prior 
to  January  1,  1916,  the  defendants  were  en- 
gaged In  the  saloon  business  at  the  corner  of 
Central  avenue  and  Chappell  street,  In  the 
city  of  Hot  Springs,  Garland  county,  Ark. 
After  January  1,  1916,  they  continued  in 
business  at  the  same  stand  as  partners  and 
operated  what  they  called  a  soft  drink  place. 
Both  of  the  partners  were  actively  engaged  In 
running  the  business. 

W.  H.  HaUiburton  testified  that  shortly 
after  the  1st  of  January,  1916,  he  went 
into  the  business  house  of  the  defendants 
with  another  man  for  a  bottle  of  beer;  that 
a  man  behind  the  counter  poured  out  some- 
thing in  a  glass  and  set  it  up  on  the  counter 
and  set  a  Tally  bottle  in  front  of  It;  that 
he  drank  what  was  in  the  glass  set  before 
him  and  it  tasted  very  much  like  beer,  and 
that  he  knew  the  taste  of  beer.  The  man 
who  waited  on  them  was  l>ebind  the  bar  and 
had  his  hat  off  and  was  in  his  shirt  sleeves; 
that  on  the  same  occasion  the  man  behind 
the  bar  sold  him  a  pint  of  whisky,  and  that 
he  paid  him  76  cents  for  it  The  local  agent 
.  of  one  of  the  railroad  companies  of  Hot 
Springs  was  permitted  to  read  before  the 
jury  a  record  of  the  shipments  of  liquor  to 
certain  persons,  received  since  the  1st  of 
January,  1916.  Some  of  the  whisky  was  con- 
signed to  Vince  Gage,  some  of  it  to  M.  L.  Del 
Sasso,  some  of  it  to  Gage  &  Del  Sasso,  and 
some  of  it  to  other  parties.  These  intoxicat- 
ing liquors  were  delivered  to  a  place  in  Hot 
Springs  on  the  comer  of  Prospect  avenue  and 
Crown  street.  The  defendants  bad  control 
of  this  building,  and  one  of  their  employ^ 
testified  that  he  frequently  went  there  with 
Vtnce  Gage  to  get  Tally  and  other  drinks  lor 
their  place  of  business  after  the  let  of 
January,  1916.  Another  witness  testified  that 
be  gave  Vince  Gage  permission  to  ship  intoxi- 
cating liquors  in  his  name  in  the  year  1916. 
The  defendants  testified  for  themselves,  and 
each  denied  that  he  bad  sold  or  been  interest- 
ed in  the  sale  of  Intoxicating  liquors  since 
January  1,  1916. 


[1, 2]  Other  evidence  was  adduced  In  their 
behalf  tending  to  support  their  testimony. 
We  need  not  abstract  It  however,  for  the 
testimony  on  behalf  of  the  state  warranted 
the  jury  in  returning  the  verdict  of  guilty. 

The  defendants  were  partners  engaged  in 
running  a  saloon  in  the  dty  of  Hot  Springs 
prior  to  the  1st  of  January,  1916.  After  that 
date  they  continued  to  carry  on  a  business  as 
partners  at  the  same  stand.  The  bar  fixtures 
were  not  removed,  but  they  were  operating 
what  they  called  a  soft  drink  plac& 

A  witness  for  the  state  testlfled  that  be 
went  in  there  and  was  served  virlth  a  drink- 
that  tasted  like  beer  by  a  person  behind  the 
counter  who  had  his  hat  off  and  was  in  liia 
shirt  sleeves.  He  stated  that  this  same  per- 
son on  the  same  occasion  sold  him  a  pint  of 
whisky  for  75  cents.  The  witness  says  that 
be  did  not  see  the  defendants  at  the  time 
he  made  the  purchase,  but  the  evidence 
shows  that  both  of  them  were  actively  engag- 
ed in  running  the  business,  and  it  is  not 
likely  that  they  would  suffer  a  person  to  go 
in  there  and  serve  intoxicating  liquors  be- 
hind the  bar  without  their  consoif.  The  per- 
son selling  the  liquors  and  serving  them  had 
his  hat  off  and  Was  in  his  shirt  sleeves.  This 
indicated  that  he  was  employed  at  the  place. 
At  least  the  jury  was  warranted  in  finding 
this  to  be  a  fact  and  also  that  the  defend- 
ants were  interested  in  the  sale  of  the  in- 
toxicating liquors. 

It  is  next  contended  that  the  court  erred 
in  permitting  the  station  agent  to  testify  as 
to  the  shipments  of  liquors  to  the  defendants 
and  other  persons  since  the  Ist  of  January, 
1916.  The  testimony  shows  that  on  several 
occasions  since  the  1st  of  January,  1916, 
quantities  of  intoxicating  liquors  had  been 
shipped  to  Vince  Gage,  and  tliat  some  had 
been  consigned  to  Del  Sasso.  It  was  also 
shown  that  liquors  consigned  to  other  persons 
were  delivered  to  the  defendant  Gage,  and 
that  all  these  Uquors  were  stored  in  a  build- 
ing situated  near  their  place  of  bnalness 
which  was  controlled  by  them. 

[3]  In  a  prosecution  for  the  sale  of  intoxi- 
cating liquors  It  is  held  proper  to  admit  the 
testimony  of  railroad  and  transfer  agents 
to  show  that  during  the  period  in  which  a 
defendant  is  charged  with  selling  intoxicating 
liquor  illegally,  that  they  at  different  times 
received  and  delivered  to  him  large  quanti- 
ties of  intoxicating  liquors  consigned  to  him 
or  to  other  persons  for  him.  Hanlon  v.  State, 
51  Ark.  186,  10  S.  W.  265;  Joyce  on  Intoxi- 
cating Liquors,  t  671.  Moreover,  as  far  as 
the  Gage  Case  is  concerned,  it  may  be  said 
that  no  objection  to  the  introduction  of  the 
evidence  of  the  station  agent  as  to  the  quan- 
tities of  liquors  received  by  him  consigned 
to  Gage  and  other  persons  for  him  was  made. 

The  Judgment  in  each  case  will  be  affirmed. 
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THOMAS  T.  STATD.     (Na  170.) 
(Supreme  Court  of  Arkansas.     Oct.  2,  1916.) 

1.  dajOMAl,  Law   «=>1088(14),   1115(2)— Ap- 

PEAX  AND  EBBOB— RXCOBD. 

In  a  prosecution  for  bDrglary  and  grand 
larceny,  where  defendant  complains  on  appeal 
that  the  trial  court  erred  in  failing  to  sustain 
a  peremptory  ^allenge  against  two  jurors  be- 
cause they  were  members  of  the  jury  which  had 
just  convicted  one  jointly  indicted  with  him,  but 
It  does  not  appear  that  any  objection  was  made 
or  exception  saved,  or  that  defendant  had  ex- 
hausted his  challenges  before  the  jury  was 
sworn,  and  there  is  nothing  on  the  subject  In 
the  transcript  except  a  recital  in  the  motion  for 
a  new  trial  that  the  court  so  erred,  it  cannot 
be  said  that  error  was  committed,  even  though 
the  jurors  were,  in  tact,  disqualified. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Diit.  «  2758,  2927;  Dec.  Dig.  «=» 
1086(14),  1115&).] 

2.  CRiMiNAt   Law   «=3517(1)--Oonfe8sions— 
Appeal  and  Erbob— HAiaii^ss  EIbbob. 

The  admission  of  testimony  of  an  alleged 
confession  made  by  appeUaut  in  the  presence  of 
four  witnesses,  who  testified  that  it  was  volun- 
tary, the  court  having  instructed  the  jury  to 
the  effect  that  no  weight  to  this  alleged  confes- 
sion could  be  given  without  first  finding  that  it 
was  voluntarily  made,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1146,  1148,  1149;  Dec.  Dig. 
<&=>517(1).] 

3.  Criminai  Law  «=»531(8)— BviDKNCt-HSur- 

MCIENCY. 

Evidence  held  sufficient  to  justify  a  jury 
finding  that  a  confession  alleged  to  have  been 
made  by  defendant  was  voluntarily  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1215;   Dec.  Dig.  <S=»531(3).] 

4.  BuBQi^BT  ®=>41(1)— Labosnt  ®=s>65— Bn- 

DENCE— SumCIENOY. 

Evidence  including  a  voluntaiy  confession 
held  sufficient  to  sustain  a  verdict  of  guilty  upon 
both  counts. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  g  94;  Dec.  Dig.  <e=>41(l);  Larceny, 
Cent.  Dig.  U  152.  164,  165,  167-169;  Dec.  Dig. 
«=955.] 

Appeal  from  Circuit  Court,  Miller  County ; 
Geo.  B.  Haynle,  Judge. 

Roy  Thomas  was  convicted  of  burglary 
and  grand  larceny,  and  he  appeals.  Af- 
firmed. 

Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moees,  Asst  Atty.  Gen.,  for  the  State. 

SMITH,  3.  [1]  Antellant  was  tried  UQder 
an  indictment  charging  him  with  burglary 
and  grand  larceny,  and  was  convicted  upon 
both  counts.  The  crime  was  alleged  to  have 
been  committed  by  burglarizing  the  store  of 
one  R.  W.  Cocke.  Appellant  was  indicted 
tberefor  Jointly  with  three  other  men.  He 
complains  that  the  court  erred  In  failing  to 
frustaln  a  peremptory  challenge  against  two 
of  tlie  Jurors  called  to  try  Wm,  for  the  rea- 
son that  they  bad  been  members  of  the  Jury 
which  had  Just  convicted  one  of  the  men 
Jointly  indicted  with  him.  It  does  not  appear, 
however,  that  any  objection  was  made  or  ex- 
ception saved  to  this  action  of  the  court ;  nor 
does  it  appear  that  appellant  had  exhausted 


his  challenges  before  the  Jury  was  sworn. 
We  find  nothing  upon  this  subject  in  the 
transcript  except  the  recital  in  the  motion 
for  a  new  trial  that  the  court  erred  in  per- 
mitting two  jurors  who  sat  In  the  previous 
case  to  qualify  as  Jurors  in  the  instant  case, 
"thereby  compelling  the  defendant  to  exer- 
cise his  challenges  or  accept  said  persons  in 
the  trial  of  the  case."  Under  this  state  of 
the  record  we  cannot  say  that  error  was 
committed,  even  though  the  Jurors  were,  in 
fact,  disqualifled. 

[2,  3]  Error  Is  assigned  in  the  admission  of 
evidence  of  an  alleged  confession  made  by 
appellant,  and  it  is  urged  this  confession 
should  not  have  been  admitted  becanse  ap- 
pellant had  been  whipped  by  a  Mr.  Strange, 
the  chief  of  police  of  the  city  of  Texarkana. 
Strange  admitted  whipping  appellant,  and 
he  says  this  was  done  because  appellant  was 
drunk  and  Impudent,  and  that  this  affair 
had  no  connection  with  the  confession  which 
was  later  made.  This  alleged  confession  was 
made  in  the  presence  of  four  witnesses,  who 
detailed  the  circumstances  under  which  it 
was  made,  and,  according  to  their  evidence. 
It  was  freely  and  voluntarily  made.  The 
trial  was  presided  over  by  the  same  judge 
who  presided  in  the  case  of  Shnfflin  v.  State, 
the  report  of  which  on  the  appeal  is  found 
hi  122  Ark.  606,  184  S.  W.  454,  and  substan- 
tially the  same  instinction  was  given  here  as 
was  tliere  approved  on  the  weight  to  be  at- 
tached to  confessions.  Under  this  Instruc- 
tion the  Jury  could  have  given  no  weight  to 
this  alleged  confession  without  having  first 
found  that  it  was  voluntarily  made,  and 
there  was  evidence  to  support  that  finding. 

[4]  Appellant  also  strongly  insists  that  the 
evidence  is  insufficient  to  support  the  verdict. 
This  cannot  be  true,  however,  if  the  con- 
fession is  to  be  accepted.  The  owner  of  the 
store  described  the  manner  In  whidi  it  was 
bniglarlzed,  and  enomerated  various  arti- 
cles which  were  stolen,  and  pursuant  to  ap- 
pellant's confession  some  of  these  goods  were 
located  at  the  place  where  he  had  stated 
they  would  be  fonnd. 

We  conclude,  therefore,  that  the  record  is 
free  from  prejudicial  error,  and  that  the  evi- 
dence is  legally  sufficient  to  sustain  the  ver- 
dict of  the  jury;  and  the  judgment  of  the 
court  must  ttierefore  be  affirmed. 


MITCHELL  V.  STATE.     (No.  158.) 
(Supreme  Court  of  Arkansas.    Oct.  2,  1916.) 

1.  Labcent  <S=»65— Bvidbncb— STOmciENCT. 

In  a  prosecution  for  grand  larceny,  evidence 
held  sufficient  to  sustain  a  verdict  of  guilty. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  g{  152,  164,  165,  167-169;  Dec.  Dig. 
«='55.] 

2.  Cbiiunal  Law  <8=>759(4)— Instbuotions— 
Wkight  of  Evidence. 

Under  Const  art  7,  {  28,  prohibiting  in- 
structions on  the  weight  of  the  evidence,  in  a 
prosecution  for  grand  larceny,  although  the  on- 
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explained  possession  of  property  recently  stolen 
constitutes  evidence  legally  sufficient  to  warrant 
a  conviction  of  larceny  or  of  the  crime  of  know- 
ingly receiving  stolen  property,  an  instruction 
that  if  the  defendant  was  found  in  the  posses- 
sion of  recently  stolen  property,  which  was  on- 
explained,  this  evidence  was  sufficient  to  con- 
vict him,  was  reversible  error  as  being  on  the 
weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1702;  Dec.  Dig.  «=>769(4).] 

Appeal  from  Circuit  Court,  Miller  County; 
G^eo.  R.  Haynle,  Judge. 

Dick  Mitchell  was  coDTlcted  of  grand  lar- 
ceny, and  he  appeals.  Reversed,  and  remand- 
ed for  new  trial. 

M.  E.  Sanderson,  of  Texarkaua,  for  appel- 
lant. Wallace  Davis,  Atty.  Gen.,  and  Hamil- 
ton Moaes,  Asst.  Atty.  6en.,  for  the  State. 

WOOD,  J.  [t]  Appellant  was  indicted 
June  6,  1916,  in  the  Miller  circuit  court,  on  a 
joint  charge  of  burglary  and  grand  larceny 
for  entering  the  store  of  R.  W.  Cocke  during 
the  night  of  April  6,  1016.  He  was  tried  on 
June  15th  and  was  acquitted  of  burglary  and 
found  guilty  of  grand  larceny,  and  his  pon- 
isbment  assessed  at  three  years  in  the  pen- 
itentiary. 

The  testimony  tended  to  show  that  on  the 
night  alleged  Cocke's  store  was  entered  and 
goods  of  the  value  of  over  $10  stolen.  The 
goods  consisted  of  flour,  lard,  tobacco,  etc 
A  few  days  after  the  store  was  entered  some 
of  the  property,  which  Cocke  identified  as 
goods  taken  from  his  store,  was  found  in  the 
possession  of  a  negro  merchant  by  the  name 
of  John  Henderson.  Henderson  testified  that 
the  flour  and  lard  in  his  possession  alleged  to 
have  boen  taken  by  Dick  Mitchell  from 
Cocke's  store  were  purchased  by  him  from 
Dick  Mitchelli  It  is  unnecessary  to  set  out 
and  discuss  In  detail  the  other  evidence  that 
was  adduced  at  th^  trial.  It  suffices  to  say 
that  tbere  is  substantial  evidence  to  sustain 
the  verdict 

[2]  Among  others,  the  court  gave  the  fol- 
lowing instruction: 

"Under  the  law,  gentlemen,  possession  of  re- 
cently stolen  property  is  evidence  of  guilt  and 
in  this  case,  if  you  find  from  the  evidence  beyond 
a  reasonable  doubt  that  defendant  in  this  case 
was  found  in  possession  of  the  property  alleged 
to  have  been  stolen,  or  any  part  thereof,  and 
that  the  same  bad  been  recently  stolen;  and  if 
you  further  find  that  the  house  from  which  the 
goods  are  alleged  to  have  been  stolen  was  broken 
or  entered  into  in  the  nighttime,  and  that  the 
goods  were  stolen  in  the  aighttime,  as  alleged 
m  the  indictment ;  if  you  find  from  the  evidence 
further  that  defendant  was  found  in  possession 
of  any  part  of  these  goods,  as  the  court  has 
stated,  and  that  his  possession  is  unexplained 
to  the  satisfaction  of  the  jury,  then  that  is  evi- 
dence upon  which  you  may  convict  him  of  the 
crime  of  burglary,  provided  it  convinces  you  of 
his  guilt  beyond  a  reasonable  doubt 

"Lpon  the  second  count  of  the  indictment,  if 
you  find  from  the  evidence  that  defendant  was 
found  in  possession  of  the  goods  as  charged  in 
the  indictment  or  any  part  thereof,  and  that  the 
goods  had  been  recently  stolen,  and  the  defend- 
ant's possession  of  said  goods  has  not  been  ex- 


plained to  the  satisfaction  of  the  Jury,  then  that 
IS  evidence  upon  which  yon  may  convict  him  of 
grand  larceny,  provided  it  convinces  you  of  his 
guilt  beyond  a  reasonable  doabt;  that  is  a 
question  for  the  jury  to  determine  from  the  evi- 
dence." 

The  defendant  excepted  to  all  that  part  of 
the  court's  Instruction  which  told  the  Jury 
that  possession  of  goods  recently  stolen  Is 
evldenqp  of  guilt  of  grand  larceny.  The  rul- 
ing of  the  court  in  refusing  to  sustain  tbis 
exception  Is  assigned  as  error. 

The  efTect  of  the  Instruction  In  the  form  to 
which  objection  was  made  was  to  tell  the 
Jury  that  If  the  defendant  was  found  in  tbfi 
possession  of  recently  stolen  property,  which 
was  unexplained,  that  this  was  evidence  suffi- 
cient to  convict  him. 

Instructions  by  the  court  pointing  out  cer- 
tain evidence  and  telling  th,e  jury  that  such 
evidence  la  sufficient  to  convict,  as  instruc- 
tions upon  the  weight  of  the  evidence,  are 
Inhibited  by  our  Constitution.  Const  art  7, 
S  23.  Such  is  the  holding  of  this  court  in 
many  recent  casies.  In  Sons  v.  State,  116 
Ark.  357,  358, 172  S.  W.  1020,  we  said: 

"We  have  held  in  repeated  decisions  that  un- 
explained possession  of  property  recently  stolen 
constitutes  evidence  legally  sufficient  to  warrant 
a  connction  of  larceny  or  of  the  crime  of  know- 
ingly receiving  stolen  property ;  but  that  an  in- 
struction that  such  evidence  is  suSicient  to  sus- 
tain a  conviction  amounts  to  an  instruction  on 
the  weight  of  the  evidence  and  is,  for  that  rea- 
son, an  invasion  of  the  province  of  the  Jury." 

See,  also,  Thomas  r.  State,  85  Ark.  138, 
107  S.  W.  300;  Duckworth  y.  State,  83  Ark. 
192,  103  S.  W.  601 ;  Blankenshlp  y.  State,  55 
Ark.  244, 18  S.  W.  54. 

In  Blankenshlp  v.  State,  supra,  Judge  Bat- 
tle, speaking  for  the  court,  said: 

"It  is  within  the  exclusive  province  of  the 
jury  to  determine,  nnder  the  instructions  of  the 
court  as  to  the  law  of  the  case,  when  the  evi- 
dence is  sufficient  to  convict  The  court  had 
DO  right  to  point  out  what  inferences  may  or 
should  be  drawn  from  particular  facts  in  proof. 
*  *  *  All  the  court  had  a  right  to  say  to  the 
Jury  in  regard  to  the  facts  mentioned  was,  they 
might  consider  the  evidence  adduced  to  prove 
them  in  connection  with  the  other  evidence  in- 
troduced, and  if  upon  sncfa  consideration  they 
believed  that  the  defendant  was  guilty  beyond 
a  reasonable  doubt,  they  should  convict" 

Many  other  assignments  of  error  are  pre- 
s^ented,  .which  we  have  considered,  but  the 
error  above  pointed  out  In  the  Instruction  is 
the  only  reversible  error  we  find  In  the  rec- 
ord ;  but  for  this  error  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trlaL 


JAMES  y.  STATE.    (No.  166.) 
(Supreme  Court  of  Arkansas.     Oct  2,  1916.) 
1.  CBnaNAL  Law  <^=>603(9)  —  Pboceedinqs 

PBBLIMINABY  to  TbIAI,  —  COWTIWTJANCK  — 

StrmciENct  or  Motion. 
An  affidavit  merely  showing  that  desired  wit- 
nesses were  without  the  state,  but  failing  to 
show  when  they  would  return,  if  at  all,  and  not 
showing  any  facts  as  to  their  possible  return,  is 
not  conclusive  of  the  right  to  continuance,  so 
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that  the  conrt  cannot  saj  that  the  trial  conrt 
abased  its  discretion  in  refusing  the  continu- 
ance. 

[£:d.  Note. — For  other  cages,  see  Criminal 
Uw,  Cent  Dig.  {  1357;   Dec.  Dig.  «S=»603(9).] 

2.  Cbikinai,  Law  «=»596(1)— OoNTnnjAwcit— 

OBOUHD— CTniTTI^XIYS  BVIDENCK. 

l^ere  is  no  error  in  refusing  a  continuance 
reqaested  by  the  accused  for  the  purpose  of  se- 
curing the  attendance  of  witnesses  whose  testi- 
mony will  be  merely  cumulatiye. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  {  1328;   Dec.  Dig.  «=>506(l).l 

3.  Cbivinai.  Law  4=3434— Evidbnok—Ags  oe 
Pbobecutbix — ADinaSIBILITT. 

In  a  prosecution  for  an  offense,  the  physi- 
dan's  entry  showing  professional  services  on 
prosecutrix'  father  on  a  certain  date,  which 
was  made  on  the  day  succeeding  the  services, 
and  his  testimony  that  he  knew  from  the  entry 
that  a  child  had  been  bom  to  the  father  on  that 
day,  together  with  testimony  identifying  prose- 
catriz  as  the  child  born  on  said  day,  is  compe- 
tent to  show  the  date  of  birth  of  prosecutrix. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1023;  Dec.  Dig.  «=>434.] 

4.  Cbiminal  Law  «=>434— HSvidencb— Aob  of 
Witness— Admissibilitt. 

The  testimonjr  of  prosecutrix'  father  con- 
ceining  an  ent^  in  the  family  Bible  is  compe- 
tent evidence  tending  to  show  her  age. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1 1023;  Dec.  Dig.  <S=>434.] 

6.  Cbiminai.  Law  <3=>722(3)— Cabnai.  Abuse 
—Trial— Abowent  of  Counsel. 
In  fixing  the  punishment  for  carnal  abuse,  it 
is  not  improper  for  the  jury  to  consider  that  the 
accused  is  a  married  man,  and  argument  to  the 
jury  to  that  effect  and  to  the  effect  that  he  had 
a  two  montlis'  old  baby  at  the  time  of  the  of- 
fense, is  not  improper. 

[Ed.  Note.— £\)r  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1674;   Dec.  Dig.  <S»722^).] 

Appeal  from  Circuit  Court,  Washington 
County;    Jos.  S.  Maples,  Judge. 

Albert  James  was  convicted  of  carnal 
abuse,  and  he  appeals.    AfBrmed. 

John  Mayes,  of  FayettevlUe,  for  appellant 
Wallace  Davis,  Atty.  Gen.,  and  Moses  Hamil- 
ton, Asst  Atty.  Gen.,  for  the  State. 

McCDLLOCH,  C.  J.  The  defendant  ap- 
peals from  a  Judgment  of  conviction  of  the 
crime  of  carnal  abuse.  He  did  not  testify 
in  his  own  behalf,  and  the  fact  of  his  having 
had  sexual  intercourse  with  the  girl  named 
In  the  IncUctment  was  established  by  abun- 
dant testimony;  but  the  principal  defense 
was  that  the  girl  was  not  shown  to  be  under 
16  years  of  age. 

[1,2]  Defendant  moved  for  a  postponement 
of  the  trial  to  a  subsequent  term  of  the  court 
in  order  to  enable  him  to  procure  the  at- 
tendance of  two  witnesses  by  whom  he  expect- 
ed to  prove  that  the  girl  had  admitted  that 
she  was  more  than  16  years  of  age.  The 
principal  assignment  of  error  concerns  the 
ruling  of  the  conrt  in  refusing  to  postpone 
the  trial.  It  Is  alleged  In  the  motion  that 
subpcenaes  had  been  issued  for  the  absent 
witnesses,  and  that  they  could  not  be  found 
by  the  sberilf,  and  were  temporarily  out  of 


the  state,  but  that  their  attendance  could  be 
procured  at  the  next  term.  The  whereabouts 
of  the  witnesses  was  not  stated,  nor  was 
there  any  statement  of  fact  upon  which  the 
assertion  was  based  that  their  attendance 
could  be  procured  at  the  next  term.  The  mo- 
tion was  therefore  nqt  conclusive  of  the  right 
to  a  postponement  of  the  case,  and  we  can- 
not, say  that  the  court  abused  its  discretion 
in  refusing  to  grant  the  continuance.  De- 
fendant should  have  x>ointed  out  to  the  court 
the  circumstances  under  which  the  witnesses 
were  absent,  and  shown  the  facts  on  which 
he  based  his  claim  that  he  could  procure 
their  attendance  at  a  subsequent  date.  Be- 
sides that,  there  were  other  witnesses  who 
testified  to  the  same  fact  concerning  the 
statements  of  the  girl  as  to  her  age;  and, 
the  testimony  being  cumulative,  there  was 
no  error  in  refusing  to  postpone  the  trial  to 
obtain  It 

(3,  4]  The  next  assignment  relates  to  the 
ruling  of  the  court  In  permitting  a  physician 
to  testify  concerning  the  date  of  the  birth 
of  the  girl.  The  physician.  Dr.  Christian, 
produced  his  books  which  showed  an  entry 
of  a  charge  against  the  girl's  father  for  pro- 
fessional services  on  a  certain  day,  and  the 
entry  in  connection  with  the  explanation  of 
the  physician  showed  that  it  was  a  case  «t 
childbirth.  The  physician  testified  that  he 
made  the  entry  immediately  after  the  occur- 
rence— probably  the  next  day — and  that  he 
knew  from  the  entry  that  a  (ibilA  had  been 
'born  to  those  parents  on  that  day.  The  en- 
try in  the  book  did  not  show  whether  the 
child  was  a  girl  or  a  boy,  and  the  physician 
did  not  pretend  to  have  any  recollection 
on  that  Subject,  but  the  other  testimony 
identified  this  girl  as  bdng  the  child  that 
was  bom  on  that  occasion.  The  entry,  In 
connection"  with  the  testimony  of  the  phy- 
sician establishing  its  authenti<dty,  was  com- 
petent evidence  tending  to  show  the  date  of 
the  birth  of  the  girl  on  whose  body  the  de- 
fendant committed  the  crime.  St.  Louis, 
Southwestern  Ry.  Co.  v.  White  Sewing  Ma- 
chine Co.,  78  Ark.  1,  93  8.  W.  58,  8  Ann.  Cas. 
208.  For  the  same  reason,  the  testimony  of 
the  girl's  father  concerning  an  entry  in  the 
family  Bible  was  competent  evidence  tending 
to  show  the  age  of  the  girl. 

[5]  There  is  another  assignment  of  error 
concerning  the  alleged  improper  argrument  of 
the  special  counsel  for  the  state.  It  develop- 
ed In  the  testimony^  that  the  defendant  was 
a  married  man  and  had  a  baby  about  2 
months  old  at  the  time  the  alleged  offense 
was  committed,  and  the  attorney  in  his  clos- 
ing argument  commented  on  that  fact.  We 
think  that  it  was  proper  to  call  to  the  at- 
tention of  the  Jury  the  fact  that  the  defend- 
ant was  a  married  man,  in  aggravation  of  the 
offense,  and  it  Was  not  improper  for  the  jury 
to  consider  that  fact  in  fixing  the  punishment. 

Judgment  affirmed. 
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BOARD  OF  ASSESSORS  OF  WATER- 
WORKS DIST.  NO.  2  OF  TEXAREANA  v. 
TEXARKANA  WATER  CORP.  et  aU  (No. 
173.) 

(Supreme  Ooart  of  Arkamas.     Oct.  2,   1918.) 

1.  Appeal  and  Ebbor  €=»160(4)  —  Intebest 
OF  Appellant— Dismissal. 

In  suits  against  the  board  of  improvement 
of  a  waterworks  district  in  a  city,  and  the  board 
of  assessors  thereof,  to  cancel  assessments  on 
the  ground  that  they  were  not  made  on  the 
correct  basis  or  in  the  proper  manner,  and  to 
have  the  organization  of  the  district  declared 
invalid,  appeals  of  the  board  of  assessors,  from 
decrees  entered  in  favor  of  plaintiffs,  declaring 
the  organization  of  the  district  to  be  void,  as 
well  as  the  assessments  made  by  the  board  of 
assessors,  will  be  dismissed,  as  the  members  of 
the  board  of  assessors  have  no  interest  in  the 
controversy  anthorizing  them  to  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  943;  Dec.  Dig.  <S=»150(4).] 

2.  Appeal  and  Ebbob  «=3l50(l)— Intebkst  or 
Appellants— Costs. 

The  fact  that  there  were  decrees  for  costs 
against  appellants  and  the  other  defendants  be- 
low does  not  justify  them  in  appealing  where 
they  have  no  other  interest. 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  934,  946;    Dec.  Dig.  «= 

leoa).] 

Appeal  from  Miller  Cbancery  <3ourt;  Jas. 
D.  Shaver,  Chancellor. 

Suits  by  the  Texarkana  Water  Corporation 
and  others  against  the  Board  of  Assessors 
of  Waterworks  District  Na  2  of  Texarkana 
and  others.  From  decrees  for  plaintiffs,  the 
Board  of  Assessors  appeal.  Appeals  dis- 
missed. 

PER  CURIAM.  The  members  of  the  board 
of  assessors  of  waterworks  improvement  dis- 
trict No.  2  of  Texarkana,  an  improvement 
district  formed  in  the  city  of  Texarkana  for 
the  purpose  of  constructing  watexworks  for 
public  use,  are  appellants  in  each  of  three 
cases  instituted  in  the  chancery  court  against 
the  board  of  Improvement  of  said  district 
and  the  board  of  assessors  and  the  collector. 
Two  of  the  suits  were  brought  for  the  pur- 
pose of  canceling  the  assessments  on  the 
ground  that  they  were  not  made  on  the  cor- 
rect basis  or  in  the  proiK-r  manner,  and  the 
last  suit  was  for  that  purpose,  and  also  to 
hare  the  organization  of  the  district  declared 
Invalid. 

[1]  The  record  In  each  of  the  cases  recites 


that  on  the  day  on  which  the  cases  came  on 
for  trial  all  of  the  defendants  withdrew  their 
defenses,  and  decrees  were  entered  In  favor 
of  the  appellees  (plalntUts  below),  declaring 
the .  organization  of  the  district  to  be  roid, 
as  well  as  the  assessments  made  by  the  board 
of  assessors.  There  has  been  no  appeal  taken 
by  the  board  of  Improvement  nor  any  <me 
else  except  the  membra  of  the  board  of  as- 
sessors. Motions  have  been  filed  by  appellees 
fn  each  of  the  cases  to  dismiss  the  appeals 
on  the  ground  that  appellants  have  no  inter- 
est in  the  controversy  which  authorizes  them 
to  appeal  from  the  decrees.  The  conclusion 
la  reached  by  this  court  that  the  contention 
of  appellees  is  sound,  and  that  the  motions 
to  dismiss  the  appeals  should  be  sustained. 

Appellees  were  not  necessary  nor  even 
proper  parties  to  the  litigation.  The  assess- 
ments made  by  them  had  been  reported  to 
the  city  counsel  and  were  subject  to  attack 
In  the  manner  in  which  they  are  attacked  in 
these  actions.  The  board  of  improvement 
Is  the  controlling  power  of  the  district,  and 
the  assessors  have  no  authority  except  that 
conferred  by  the  statute  to  make  assessments 
of  benefits  and  report  the  same  to  the  dty 
council.  They  have  no  Interest  whatever  in 
maintaining  the  integrity  of  the  district  it- 
self. The  fact  that  the  members  of  the  board 
of  assessors  were  improperly  joined  as  par- 
ties to  the  action,  and  are  enjoined  by  the 
decrees  from  performing  any  other  duties 
with  respect  to  the  assessment,  does  not  give 
them  the  right  to  appeal  from  a  decree  in 
which  they  have  no  interest  officially  and 
are  not  shown  to  be  Interested  as  taxpayers. 
If  appdlants  should  be  allowed  to  prosecute 
their  apiteals  and  secure  reversals  of  the 
decrees,  it  would  avail  them  nothing,  because 
the  decrees  would  still  remain  in  force  as 
against  the  board  of  Improvement;  there 
being  no  such  community  of  interest  which 
would  Justify  appellants  In  compelling  the 
board  of  improvement  to  Join  in  the  appeal. 

[2]  Nor  does  the  fact  that  there  were  de- 
crees for  costs  against  appellants  and  the 
other  defendants  below  Justify  them  in  ap- 
pealing where  they  have  no  other  interest. 
Pearson  v.  Qulnn,  113  Ark.  24,  166  S.  W.  746. 

The  appeal  in  each  of  the  cases  Is  there- 
fore dismissed. 

KIRBY,  J.,  not  participating. 
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CHITTIM  T.  ABMOtJB  &  CO.  et  al.    (No.  20L) 
(Supreme  Coart  of  Arkansas.     Oct  16,  1916.) 

1.  HOSBAND  AND  WlTK  ®=>87(4)— WIFE'S  OOK- 
TBAGT8— LJABILITT. 

A  married  woman  cannot  bind  herself  as 
surety  or  guarantor  for  the  debts  of  a  third  per- 
son, but  her  personal  liability  on  contracts  is  re- 
stricted to  those  made  for  her  own  use  and  bene- 
fit or  for  the  use  and  benefit  of  her  separate  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  Sf  349,  S51,  798;  Dec.  Dig.  «=» 
87(4).] 

2.  Husband  akd  Wife  «=»232(1)  —  Wira's 

GUABANTT— rLlABILITT— BtJBDEN  OF  PbOOF. 

In  an  action  against  a  married  woman  upon 
her  written  guaranty  of  accounts  of  merchandise 
sold  to  her  tenant,  the  burden  was  upon  the 
plaintiJEC  to  show  that  the  contract  was  one  that 
she  had  the  power  to  make. 

[£d.  Note.— For  other  cases,  see  &usband  and 
Wife,  Cent.  Dig.  {§  844,  981;  Dec.  Dig.  «=» 
232(1).] 

3.  Husband  and  Wife  e=»232(3)  —  Wife's 
GuARANTT— Benefit  to  Skpasatx  Ebtaix— 
Evidence. 

In  an  action  upon  a  married  woman's  guar- 
anty for  merchandise  sold  to  her  tenant,  evidence 
held  not  to  sustain  a  finding  that  the  guaranty 
was  executed  to  obtain  credit  for  the  tenant  for 
the  benefit  of  her  separate  estate. 

[E^.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §|  848,  081;  Dec.  Dig.  «=> 
232(3).] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  G.  W.  Hendricks,  Judge. 

Actions  by  Armour  &  Co.  and  Sulzberger  & 
Sons  Company  against  Mrs.  Kate  A.  Chlttim, 
consolidated  and  heard  together  below. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Judgment  reversed,  and  causes  as  to 
defendant  dismissed. 

This  appeal  comes  from  Judgments  render- 
ed against  appellant  In  suits  of  Armour  & 
Co.  and  Sulzberger  &  Sons  Company  against 
ber  and  Charles  Lundy,  which  were  consoli- 
dated and  heard  together  below;  the  Sulz- 
berger Company's  having  been  appealed  from 
a  Judgment  in  the  municipal  court  The 
suits  were  for  the  balances  due  on  account 
for  merchandise  and  commodities  furnished 
by  said  companies  to  Charles  Lundy  and 
upon  the  written  guaranty  of  appellant  as 
follows; 

"For  ralne  received,  of  Armour  &  Co.,  the  re- 
ceipt of  which  is  hereby  acknowledged,  and  in 
further  consideration  of  said  Armour  &  Co.,  ex- 
tended to  Charles  Lundy,  of  Second  and  Victory 
streets,  Little  Rock,  Ark.,  a  line  of  credit  for 
such  meats,  provisions  and  ether  of  their  prod- 
ucts as  he  (they)  nay  from  time  to  time  require, 
the  amount  and  extent  of  such  credit,  however, 
being  at  all  times  in  the  discretion  of  Armour  & 
Co.,  and  subject  to  change  by  them  without  no- 
tice, I  hereby  guarantee  to  said  Armour  &  Co., 
the  prompt  payment  at  maturity,  or  at  any  time 
thereafter,  for  any  and  all  purchases  heretofore 
or  hereafter  made  of  them  by  said  Charles 
Lundy,  together  with  interest  thereon  at  the  rate 
of  sue  per  cent,  per  annum  after  maturity  until 
paid.  Also  all  costs,  attorney's  fees,  and  ex- 
penses of  collection.  It  is  agreed  however,  that 
my  liability  hereunder  is  limited  to  one  hundred 
dollars  ($100.00),  the  said  Armour  &  Co.  re- 


serving the  right  to  exceed  that  limit  of  credit 
at  their  own  risk.  This  guaranty  is  to  continue 
in  force  until  written  notice  of  revocation  there- 
of shall  have  been  given  to  and  received  by  said 
Armour  &  Co.,  at  its  Chicago  office,  and  is  inde- 
pendent of  any  and  all  other  security  which  it 
may  now  or  hereafter  have  for  the  payment  of 
any  of  the  purchases  or  indebtedness  herein  men- 
tioned. And  each  of  the  guarantors  hereby  waive 
notice  of  the  acceptance  of  this  guaranty  notice 
of  the  maturity  of  any  and  all  bills  purchased 
hereunder,  and  notice  of  default  in  payments. 

"Dated  at  February  2,  14,  this  day  of  2,  14, 
1915.  Katie  A.  Ohittim.    [Seal.]" 

"The  Sulzberger  &  Sons  Company  of  America, 
324  East  Markham  Street,  Little  Rock,  Ark.— 
Gentlemen:  You  will  please  accept  this  as  my 
guaranty  on  the  account  of  Charles  Lundy  or  the 
Little  Rock  Meat  and  Grocery  Company,  locat- 
ed 120-122  Victory  streets,  Little  Rock,  Ark.,  to 
the  amount  of  one  hundred  fif^  dollars  ($150.0(^ 
weekly.  [Signed]    Katie  A.  Ohittim. 

"Witness:   Charles  Lundy." 

In  one  of  the  cases  it  Is  alleged  that  in 
order  to  obtain  credit  for  the  said  Charles 
Lundy,  Mrs.  Kate  A.  Chittim,  his  landlady, 
in  order  to  retain  him  as  a  tenant  and  thus 
benefit  her  separate  estate,  executed  and  de- 
livered the  written  guaranty,  etc.  The  other 
alleges  that  the  guaranty  was  made  for  the 
benefit  of  the  separate  estate  of  Mrs.  Kate  A. 
Chitttm.  She  answered,  denying  the  allega- 
tions of  the  complaint  and  setting  up  her 
coverture.  Lundy  admitted  his  indebtedness 
and  was  the  principal  witness  against  appel- 
lant. He  stated  that  be  rented  the  store 
owned  by  her  and  moved  in  three  rooms  in 
the  back  part  of  It  and  fixed  the  place  up, 
and  that  business  got  dull  and  he  told  Mrs.. 
Chlttim  that  he  could  not  open  up  the  store, 
that  he  was  not  making  enough  money,  but  if 
she  could  help  him  he  would  do  so.  He  asked 
her  to  stand  for  goods  to  be  purchased  by 
him,  saying  he  would  open  up  the  place.  He 
borrowed  money  from  her  to  pay  for  the  flr^ 
goods  purchased.  He  got  her  to  sign  the 
guaranty  to  Armour  &  Co.,  set  out  above,  an* 
later  another  of  like  kind  for  $300,  and  also 
the  one  to  Sulzberger  &  Sons  bo.  He  stated 
the  store  had  been  vacant  for  three  or  four 
months  before  he  took  it,  and  "she  knew 
when  she  made  the  guaranty  that  I  was  going 
to  be  a  tenant  of  hers.  I  told  her  that  I 
would  have  to  move  unless  she  would  help 
me.  She  gave  me  the  guaranty.  I  thought 
it  was  helping  her." 

Appellant  stated  that  the  store  was  a  good 
stand  and  she  had  been  getting  $30  a  month 
for  it;  that  it  was  vacant  in  January  before 
Lundy  occupied  It  in  February;  that  he  in- 
sisted after  the  first  month  that  he  was  going 
to  keep  the  store  and  he  ought  to  have  it  for 
$25  per  month.  He  talked  with  her  about 
her  having  been  in  the  grocery  business  and 
wanted  her  to  stand  for  him  for  a  credit  of 
$100  for  30  days.  She  did  not  remember 
signing  the  guaranty  of  the  S.  &  S.  people 
and  said  Lundy  asked  her  to  sign  several  pa- 
pers that  she  did  not  sign;  that  she  had  no 
trouble  to  rent  the  house  after  Lundy  left; 
that  she  rented  it  the  same  day  he  moved; 
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ttated  Bhe  received  no  consideration  wbat- 
ever  for  signing  the  guaranties,  and  "It  never 
beti(?flted  me  one  penny.  It  was  not  any  bene- 
fit to  my  estate.  He  made  no  Improyement 
on  the  building."  She  accounted  for  sign- 
ing the  guaranties  by  saying  Lundy  was  a 
good  talker  and  promises  that  he  would  pay 
all  the  Indebtedness  and  she  could  lose  noth- 
ing. 

Appellant  requested  the  court  to  direct  a 
verdict  In  each  case  In  her  favor,  but  the  re- 
quest was  denied,  and  it  was  submitted  to 
the  Jury  on  the  question  whether  the  guar- 
anty was  executed  by  appellant  to  obtain 
credit  for  Lundy  for  the  benefit  of  her  estate, 
and  the  Jury  answered  In  each  case  that  It 
was.  Judgment  was  rendered  against  her 
for  the  amounts  sued  for,  from  which  this 
appeal  Is  prosecuted. 

Miles  &  Wade,  of  Little  Bock,  for  appel- 
lant Jno.  F.  Clifford,  of  Little  Rock,  for 
appellee. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  contended  by  appellant  that 
the  trial  court  erred  in  refusing  to  direct  a 
verdict  in  her  favor,  and  we  agree  with  this 
contention. 

It  Is  not  claimed  that  there  was  any  con- 
sideration passing  between  the  plaintiffs  and 
appellant,  Inducing  her  to  execute  the  guar- 
anties, nor  that  she  received  any  of  the  mer- 
chandise purchased  by  Lundy.  Being  a  mar- 
ried woman,  she  could  bind  herself  only  on 
such  contracts  as  she  was  permitted  by  law 
to  make. 

In  Goldsmith  v.  Moore,  108  Ark.  862,  157 
S.  W.  733,  the  court  said: 

"It  is  well  settled  in  this  state  that  a  married 
woman  cannot  bind  herself  as  surety  or  guaran- 
tor for  the  debts  of  her  husband  or  for  a  third 
person,  but  her  personal  liability  on  contracts  is 
restricted  to  coq  tracts  made  for  her  own  use  and 
l>enefit  or  for  the  use  and  benefit  of  her  separate 
estate^" 

[2,  3]  The  burden  of  proof  was  upon  ap- 
pellee to  show  that  the  contract  was  one  that 
appellant  had  the  power  to  make,  and  It  at- 
tempted to  discharge  this  burden  by  showing 
that  Lundy,  for  whom  the  guaranties  were 
made,  was  a  tenant  occupying  the  storehouse, 
belonging  to  appellant,  with  his  statement 
that  she  executed  the  guaranties  in  order  to 
help  him  to  procure  a  stock  of  goods  and  en- 
able Iilm  to  open  the  store  and  pay  the  rent 
be  bad  agreed  to  therefor.  He  said  the  store 
had  been  vacant  before  he  rented  It,  and  that 
he  would  have  had  to  move  out  and  would 
not  have  been  able  to  keep  It  and  conduct 
business  there  but  for  the  guaranty,  and  that 
he  thought  it  was  for  her  benefit.  The  store- 
house, it  la  true,  was  her  separate  property; 
but  it  is  also  true  that  there  was  no  testi- 
mony showing  the  building  could  not  have 
been  rented  to  any  one  else  or  occupied  by 
another  tenant,  who  would  have  paid  the 
aame  rent  therefor,  and  In  fact  the  testimony 


does  show  that  it  wa«  rented  to  another  ten- 
ant the  very  day  It  was  vacated  by  Lundy. 
According  to  appellant's  statement,  Lundy 
did  not  i>ay  rent  after  occupying  the  store 
and  procuring  the  goods  on  the  guaranty. 
There  was  no  special  benefit  to  her  separate 
property  resulting  from  ther  contract  made, 
its  usable  value  was  In  no  wise  enhanced, 
nor  Its  physical  condition  changed.  In  other 
word8»  there  Is  no  substantial  testimony  to 
support  the  verdict  of  the  jury,  and  It  cannot 
be  upheld. 

The  Judgments  are  reversed,  and  the  causes 
as  to  appellant  dismissed. 


EniLBRETH   v.   DREW   COUNTT  TIMBER 
€0.     (Noe.  148,  196.) 

(Supreme  Court  ei  Arkansas.     Sept  25,  1916. 
On  Rehearing,  Oct  16,  1916.) 

1.  H0MEBTEA&  «=>147— Widow's  HmxsiBiiD 

— Rights  of  Second  Husbahd, 
A  second  hnstjand,  though  living  with  his 
wife  on  the  homeBtead  acquired  from  iter  first 
husband,  and  tliou^  acquiring  the  remainder 
interests  of  the  first  husband's  children,  has  nO' 
homestead  right  thereiB. 

[Ed.  Note. — Fov  other  easeE,  see  Homestead, 
Cent  Dig.  S  282;   Dec.  Dig.  «S=»147.] 

2.  jttdomxnt  @=3496(1> — collatebai,  attack 
— Pbesumption. 

The  probate  court  being  one  of  superior 
jurisdiction,  and  liaving  under  the  statutes  ju- 
risdiction to  order  an  administratrix  to  sell 
lands  to  pay  debts  ot  deceased,  it  will  be  pre- 
sumed, though  the  order  »t  sale  does  not  recite 
necessity  that  the  petition  and  evidence  show- 
ed such  and  every  fact  essential  to  give  it  ju- 
risdiction to  make  the  order. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §9  549V&,  93a;  Dec.  Dig.  <S=>4U5(1).] 

3.  Executors  and  Aduinistbatobs  ^5>347— 
Sale— Obosb. 

An  order  of  the  probate  court  for  an  ad- 
ministratrix to  sell  land  is  not  void  because 
not  describing  the  land,  the  petition  asking 
that  all  the  lands  owned  by  deceased  bh  sold, 
and  they  being  sold  under  proper  orders. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  1445;  Dec. 
Dig.  <S=347.) 

4.  exectttors  and  aduinistbatobs  €=3374— 
Sales— Rbpowt. 

There  is  a  substantial  compliance  with  the 
statutory  requirement  that  an  administratrix 
make  report  of  her  sale  under  order  of  the 
court  where  her  deed  reciting  the  names  of  the 
purchasers  and  the  purchase  price  is  indorsed 
as  examined  and  approved  by  the  proliate 
judge,  and  there  is  an  order  of  the  probate 
court  that  it  approved  the  deed  and  confirmed 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Ad-Jiinistratora,  Cent  Dig.  |  1528;  Dec. 
Dig.  «=>374.] 

5.  executobs  and  aduinistbatobs  «=>s29(2) 
—Sale— Homestead. 

An  administrator's  sale,  tor  purpose  of  pay- 
ing debts,  of  deceased's  homestead,  made  dur- 
ing minority  of  his  children,  is  void. 

[Ed.  Note.T— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  1361;  Dec. 
Dig.  <S=3329(2);  Homestead,  Cent.  Dig.  §{  265, 
256.] 
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6.  LnnTATtON  or  Actions  «=»72(3)— Keoov- 
EBT  OF  HouESTEAD— Void  Aoministratob's 
Sale. 

Limitation  of  action  to  recover  land  as 
against  an  administrator's  sale,  void  because 
it  was  decedent's  homestead  and  his  children 
were  minors,  does  not  commence  to  ran  till  the 
youngrest  child  is  of  age. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  f  392;  Dec.  Dig.  «=> 
72(3).] 

7.  Judgment  ®=>5()2— Coixaterai.  Attack— 
Pbebujcption.    • 

On  collateral  attack  of  a  decree  of  con- 
firmation of  title  by  the  chancery  court,  a  sft- 
perior  court  of  general  jurisdiction,  all  pre- 
sumptions, as  that  it  passed  on  the  questions 
whether  there  -were  any  adverse  occupants  of 
the  land,  and  whether  petitioner  knew  that  any 
other  persons  bad  an  interest  in  the  land,  are 
in  its  favor,  though  petitioner  did  not  make 
any  person  party,  as  under  Kirby's  Dig.  $  650, 
he  should,  if  he  knew  of  any  adverse  claimant; 
-and  mere  irregularities  and  errors  are  not 
^ound  for  such  attack. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Oent.  Dig.  i  &42;    Dec.  Dig.  «=s>502.} 

8.  Limitation  or  Actions  «=»72t3) — Confik- 
VATioir  OF  Trrtx — SEiriNa  Aside  DBCBEI^— 

DlBABIUTIES. 

Under  Kirby's  Dig.  §  657,  providing  that 
every  person  under  disability  of  infancy  or 
oovertave,  and  those  claiming  under  tiiem,  may 
within  three  years  after  the  removal  of  disabil- 
ity, have  a  decree  of  confirmation  of  title  set 
aside,  it  can  be  set  aside  as  to  those,  and  only 
those,  whose  disability  still  exists  or  was  re- 
moved within  the  three  years  before  suit  for  the 
relief,  though  it  may  be  done  in  favor  of  pecsons 
claiming  under  them. 

[Ed.  Note.— For  other  eases,  see  Limitation 
of  Acticns,  Cent  Dig.  |  392;  Dec  Dig.  «=> 
72(8).J 

On  Rehearing. 

9.  HoxEflTEAD  «=31— Acquisition. 

One  acquired  a  homestead  in  land  for  which 
be  received  a  donation  deed  from  the  state, 
having  established  his  personal  residence  there- 
on, and  occupied  and  improved  it,  and  in  good 
faith  intended  to  impress  it  with  the  home- 
stead chara<*ter. 

[Ed.  Note. — For  other  eases,  see  Homestead, 
Gent.  Dig.  i  39;   Dec.  Dig.  i3=>3L] 

10.  HovBBXKAD  4=3l63 — ^Abandonment. 

One  dill  not  abandon  his  homestead  in  land 
by  moving  off  of  it,  and  residing  with  his  wife 
on  adjoining  land,  intending  to  nmke  both  tracts 
fais  homestead,  which  he  could  but  for  his  wife's 
homestead,  through  her  first  husband,  in  the 
land  on  which  she  was  residing. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  8]  320-320;  Dec.  Dig.  «=»163.] 

Appeal  from  Drew  Chancery  Cionrt ;  Z.  T. 
Wood,  Chancellor. 

Action  by  W.  C.  Kulbreth  against  the  Drew 
County  Timber  Company.  From  the  decree, 
plaintiff  appeals;  defendant  also  appealing 
from  part  of  it  Reversed  and  remanded, 
with  directions. 

This  action  was  instituted  in  the  chancery 
court  by  W.  0.  Kulbreth  against  the  Drew 
County  Timber  Company,  and  had  for  its 
purpose  the  cancellation  of  certain  deeds  to 
the  defendant  as  a  cloud  upon  the  plaintifTs 
title.    The  material  facts  are  as  follows: 

John  Clark,  Sr.,  died  In  1890,  leaving  sur- 


viving him  his  widow,  Laura  J.  Clark  and 
three  minor  children,  viz.  John  Clark,  Allen 
T.  Clark,  and  Cora  Clark.    At  the  time  of 
bis  death  he  had  a  homestead  in  Bradley 
county,  Ark.,  consisting  of  80  acres  of  land. 
About  two  years  after  his  death  hla  widow 
married  A.  R.  Russell.    After  their  marriage 
she  and  her  children  by  her  first  marriage 
and  her  second  husband  continued  to  occupy 
her  homestead.    A.  R.  Russell  made  a  con- 
tract with  his  stepchildren  for  their  interest 
In  the  homestead.    Allen  T.  and  Cora  Clark 
agreed  to  convey  to  Russell,  when  they  ar- 
rived at  the  age  of  21  years,  their  interest  in 
the  whole  80  acres  and  as  soon  as  each  of 
them  became  21  a  deed  was  executed  to  Rus- 
sell in  conformity  with  the  agreement,  and 
he  paid  a  money  consideration  for  the  land. 
John  Clark  conveyed  to  Russell  his  interest 
in  the  north  40  of  said  homestead,  and  in 
consideration  therefor   Russell   conveyed   to 
him  hla  interest  in  the  south  40  of  said  home- 
stead. '  Russell  only  filed  for  record  the  deed 
from    Allen    T.    Clark.      Russell    made    his 
a^eemeuts  concerning  the  homestead  with  his 
stepchildren  in  1804,  and 'the  deeds  were  ex- 
ecuted at  various  times  from  1898  to  1900. 
The  defendant  procured  quitclaim  deeds  from 
John  and  Cora  Clark,  and  filed  them  for  rec- 
ord respectively  on  September  30,  1008,  and 
October  5,  1915.    In  1894  A.  R.  Russell,  while 
he  was  living  with  his  family  on  his  wife's 
homestead  in  Bradley  county,  entered  from' 
the  state  a  quarter  section  of  land  adjoining 
It,  and  after  complying  with  the  statutes  la 
regard  to  residence  on  the  land  and  improv- 
ing the  same,  in  1898  received  from  the  state 
a  donation  deed   therefor.     After   receiving 
his  donation  deed,  Russell  sold  all  of  it  ex- 
cept 60  acres.    This  60  acres  was  immediate- 
ly west  of  the  40  acres  in  Bradley  county  on 
which  he  ahd  his  family  resided.    There  was 
cleared  land  on  both  tracts,  and  It  was  used 
as  one  farm  by  Russell  until  bis  death  in 
1905!.    These  two  tracts  of  land  were  all  that 
Russell  had  any  Interest  in  at  the  date  of 
his  death.     His  widow  became  administra- 
trix of  his  estate,  and  In  July,  1906,  procured 
an  order  of  the  probate  court  to  sell  the  land 
belonging  to  his  estate.    The  land  was  sold 
under  orders  of  the  probate  court,  and  W. 
M.  Miller  and  H.  S.  Daniel  became  the  pur- 
chasers at  the  sale.    Mrs.  Russell  executed  a 
deed  to  them  in  the  ordinary  form  of  a  war- 
ranty deed,  reciting  that  Mrs.  I*  J.  Russell, 
administratrix  of  the  estate  of  A.  R.  Russell, 
deceased,  was  the  grantor  In  the  deed.    The 
deed  is  indorsed:   "Examined  and  approved 
this   17th  of  January,   1907.     J.  D.   Singer, 
Judge." 

At  the  January  term,  1907,  of  the  probate 
court  the  deed  of  the  administratrix  to  Mil- 
ler and  Daniel  was  by  the  court  examined 
and  approved,  and  an  order  entered  of  rec- 
ord to  that  effect  On  September  28,  1908, 
Miller  and  Daniel  conveyed  the  lands  to  the 
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defendant,  Drew  County  Timber  CiompaJiy.  | 
On  June  16,  1909,  the  chancery  court  of 
Drew  county  entered  a  decree  confirming  the 
title  of  the  lands  In  Drew  county  In  the  de- 
fendant, and  on  August  18,  1909,  a  similar 
decree  was  entered  in  the  chancery  court  of 
Bradley  county  in  regard  to  the  lands  In  that 
county.  Both  of  these  confirmation  suits 
were  had  under  the  statutes,  and  no  one  was 
made  a  defendant  thereto.  Neither  plaintiff 
nor  his  vendors  were  aware  of  the  suit  In 
November,  1912,  Mrs.  Laura  J.  Russell  died. 
In  October,  1914,  the  heirs  of  A.  B.  Bussell, 
deceased,  executed  deeds  to  the  plaintiff,  W. 
C.  Kulbreth,  and  he  commenced  this  suit  on 
March  24,  1915,  against  the  Drew  County 
Timber  Company. 

The  chancellor  was  of  the  opinion  that  the 
lands  embraced  in  this  suit  did  not  consti- 
tute the  homestead  of  A.  B.  Bussell,  and  that 
the  sale  of  them  after  his  death  by  the  ad- 
ministratrix of  his  estate  under  orders  of  the 
probate  court  was  valid.  A  decree  was  ac- 
cordingly entered  of  record  reciting  these 
facts  and  dlsmisslhg  the  complaint  of  the 
plaintiff  for  want  of  equity.  The  case  is  here 
on  appeal. 

Henry  &  Harris,  of  Montlcello,  for  appel- 
lant. Williamson  &  Wiiliamson,  of  Monti- 
cello,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
II]  The  chancellor  held  that  A.  R.  Russell 
did  not  have  any  homestead  right  either  in 
the  land  situated  in  Bradley  county  or  that 
situated  in  Drew  county.  Counsel  for  the 
plaintiff  earnestly  insists  that  the  concln- 
slons  of  law  reached  by  the  chancellor  are 
erroneous.  Under  the  facts  presented  by  the 
record  and  in  view  of  the  conclusion  we  have 
reached.  It  will  be  necessary  to.  discuss  the 
Bradley  county  land  and  the  Drew  county 
land  separately.  It  will  be  remembered  that 
3oba  Clark,  Sr.,  died  owning  a  homestead  of 
80  acres  In  Bradley  covmty.  He  left  surviv- 
ing him  his  widow  and  three  minor  children. 
In  about  two  years  after  his  death  his  wife 
married  A.  B.  Russell,  and  she  and  her  hus- 
band and  her  children  by  her  first  husband 
continued  to  reside  on  the  homestead.  Rus- 
sell purchased  the  interest  of  his  stepchil- 
dren in  the  homestead,  and  as  each  of  them 
arrived  at  the  age  of  21  years,  a  deed  was 
executed  to  him  therefor.  Thus  It  will  be 
seen  that  Mrs.  Bussell  owned  a  life  estate  in 
the  land,  and  her  husband  the  remainder. 
There  is  nothing  in  the  record  to  show  that 
Mrs.  Russell  abandoned  her  homestead  right 
or  attempted  to  convey  the  same  to  her  hus- 
band. After  her  marriage  to  Russell  she 
permitted'  him  to  occupy  her  homestead  with 
her.  This  could  not  in  any  event  merge  the 
life  estate  and  remainder,  and  we  have  held 
that  a  remainderman  cannot  claim  home- 
stead in  the  land  during  the  life  and  occu- 
pancy of  the  life  tenant  Brooks  v.  Goodwin, 
166  «.-  W.  67.    Moreover,  under  ouf  Constitu- 


tion the  widow  and  minor  children  •atiaie 
equally  in  the  homestead  until  each  of  the 
minors  arrive  at  21  years  of  age.  Article  9, 
{  6,  of  the  ConsUtuUon  of  1874.  Oar  Con- 
stitution gives  the  homestead  to  the  widow 
and  children  without  restrictions.  It  is  the 
settled  policy  In  this  state  that  laws  pertain- 
ing to  the  homestead  right  of  the  widow  and 
minor  children  shall  be  construed  liberally  in 
favor  of  the  homestead  claimants.  Tbe 
homestead  is  for  the  benefit  of  both  tbe  wid- 
ow and  children  of  the  decedent  The  wid- 
ow does  not  lose  her  homestead  by  remarry- 
ing. Neither  could  her  children  by  her  sec- 
ond husband  share  in  the  homestead  acqnired 
from  her  first  husband.  Colnm  v.  Thornton, 
183  S.  W.  205.  This  shows  that  the  home- 
stead is  an  indivisible  estate  and  incapable 
of  merger  under  tbe  fttcts  of  this  case  as  con- 
tended by  counsel  for  tbe  plaintiffs.  Sven  If 
the  homestead  acquired  from  the  first  hus- 
band was  capable  of  merger  with  the  con- 
tingent homestead  of  the  second  husband, 
the  right  of  homestead  in  the  land  of  her 
first  husband,  which  had  already  become 
vested  in  the  widow  by  his  death,  would  be 
the  greater  estate,  and  her  right  to  tbe 
homestead  as  the  wife  of  her  second  bus- 
band  would  be  merged  in  it  For  these  rea- 
sons, we  think  the  chancellor  was  right  in 
holding  that  A.  R.  Bussell  did  not  have  any 
homestead  interest  in  tbe  Bradley  county 
land.  This  makes  it  necessary  for  us  to  con- 
sider whether  or  not  the  probate  sale  of  the 
Bradley  county  land  was  valid. 

[2]  After  A:  R.  Russell  died  his  widow  be- 
came administratrix  of  his  estate,  and  sold 
both  tbe  Bradley  and  the  Drew  county  lands 
under  orders  Of  the  probate  court  It  is  con- 
tended that  the  order  of  sale  did  not  con- 
tain a  recital  showing  the  necessity  therefor, 
and  for  that  reason  tbe  sale  is  void.  The 
probate  court  under  our  statutes  bad  Juris- 
diction to  order  the  administratrix  to  sell  the 
lands  to  pay  the  debts  of  decedent  Tbe  pro- 
bate court  is  a  court  of  superior  Jurisdic- 
tion, and  was  in  its  Jurisdictional  limits. 
Its  Judgments  Import  absolute  verity.  We 
therefore  must  apply  the  rule  that  where  the 
record  is  silent  with  respect  to  any  fact 
necessary  to  give  the  court  Jurisdiction,  it 
will  be  presumed  that  the  court  acted  within 
its  Jurisdiction.  In  other  words,  we  must 
presume  that  the  i>etitipn  which  formed  the 
basis  of  the  court's  order  and  tbe  evidence 
which  was  adduced  to  support  the  petition 
showed  every  fact  that  was  essential  to  give 
the  court  Jurisdiction  to  make  the  order  of 
sale.  The  rule  is  different  where  tlie  Judg- 
ment of  the  probate  court  is  rendered  in  a 
proceeding  not  in  accord  with  its  statutory 
Jurisdiction,  or  according  to  the  course  of  the 
common  law,  but  concerning  a  subject-matter 
the  Jurisdiction  of  which  is  conferred  upon  it 
by  special  statutes.  In  such  cases  no  pre- 
sumption can  be  Indulged  In  favor  of  the 
court's  JurisdlcUoQ,  but  ererj  fact  ooocntiiil 
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to  glre  the  court  Jurisdiction  and  to  aab- 
atantially  meet  the  requirements  of  the  stat- 
ute nnder  which  the  court  Is  proceeding 
must  appear  of  record.  This  Is  the  rule  stat- 
ed In  Massey  v.  Doke,  60  A.  L.  R.  HI.  See, 
also,  Flowers  t.  Reece,  92  Ark.  611, 123  S.  W. 
773;  Long  t.  Hottman,  103  Ark.  674,  148  S. 
W.  245;  Hosball  t.  Brown,  102  Ark.  U4,  143 
8.  W.  1081;  Green  t.  Holzer,  118  Ark.  533, 
177  S.  W.  903. 

[3]  Again  it  is  contended  that  the  sale  is 
void  because  the  order  of  court  did  not  de- 
scribe the  land  to  be  sold.  Counsel  cites 
Mays  V.  Rogers,  37  Ark.  166,  and  Bouldln  t. 
Jennings,  92  Ark.  299,  122  S.  W.  639.  We  do 
not  think  the  cases  sustain  the  contention  of 
counsel.  The  first  case  merely  holds  that  it 
Is  error  for  the  probate  court  to  order  more 
land  to  be  sold  for  the  payment  of  debts 
than  is  prayed  for  In  the  petition.  The  sec- 
ond case  holds  that,  If  the  proceedings  for 
the  sale  of  the  tract  of  land  all  proceed  with 
a  void  description  of  the  land,  the  sale  is  a 
nullity.  In  the  instant  case  all  the  lands 
owned  by  the  decedent  were  asked  to  be  sold 
in  the  petition,  and  were  sold  under  proper 
orders  of  the  court 

[4]  Again  it  is  contended  that  the  sale  is 
TOid  because  the  administratrix  did  not  make 
a  report  thereof  in  compliance  with  the  stat- 
ute. Klrby's  Digest,  f  3793,  provides  that  all 
probate  sales  of  real  estate  made  pursuant  to 
proceedings  not  In  substantial  compliance 
with  the  statutory  provisions  shall  be  void- 
able. In  the  case  of  Mobbs  v.  Millard,  106 
Ark,  563,  153  S.  W.  821,  we  held  that  the 
word  "voidable,"  as  used  In  the  statute, 
means  void. 

In  the  Instant  case  the  deed  executed  by 
the  administratrix  contains  an  indorsement 
that  it  was  examined  and  approved  by  .the 
probate  judge.  The  deed  recites  the  names 
of  the  purchasers  and  the  amount  of  the 
purchase  price.  The  indorsement  of  the  pro- 
bate Judge  shows  that  he  read  the  deed. 
There  is  also  in  the  record  an  order  of  the 
probate  court  to  the  effect  that  the  court  ap- 
proved the  deed  and  conflrmed  the  sale. 
This  Is,  In  effect,  a  substantial  compliance 
with  the  statute  within  the  rule  announced 
in  Landreth  v.  Henson,  116  Ark.  361,  173 
S.  W.  427,  and  other  decisions  of  this  court. 

We  now  come  to  the  consideration  of  the 
Drew  county  land.  In  regard  to  It  we  think 
the  chancellor  erred  in  holding  that  A.  R. 
Russell  did  not  have  a  homestead  right  in  It. 
The  Drew  county  tract  which  A.  R.  Russell 
claimed  as  a  homestead  comprised  50  acres, 
and  adjoined  the  tract  in  Bradley  county  on 
which  Mr.  Russell  and  his  vrife  resided  and 
which  was  her  homestead  by  virtue  of  the 
death  of  her  first  husband.  Mr.  Russell  en- 
tered the  land  in  Drew  county,  and  received 
a  donation  deed  from  the  state  after  comply- 
ing with  the  statutes  of  the  state  in  regard 
to  residence  on  the  land  and  clearing  and  im- 
proving the  same.   It  is  true  the  house  which 


he  bad  erected  on  the  land  had  fallen  some- 
what into  decay,  bat  it  was  still  habitable, 
and  a  part  of  the  land  was  cleared  and  in 
cultivation.  It  is  also  true  that  Mr.  Russell 
resided  on  the  homestead  of  his  wife  at  the 
time  of  his  death,  but  the  land  claimed  by 
him  as  his  own  homestead  was  adjoining 
this,  and  was  cultivated  by  himself  every 
year.  The  fftct  that  Mr.  Russell  left  the 
Drew  county  land  some  time  after  he  receiv- 
ed his  donation  deed  from  the  state  and  went 
back  to  reside  with  his  wife  on  her  home- 
stead did  not  under  the  circumstances  work 
an  abandonment  or  forfeiture  of  bis  own 
homestead  right  In  the  land  in  Drew  county. 
Mr.  Russell  claimed  the  Drew  county  land  as 
his  homestead,  and  exercised  such  acts  of 
ownership  over  it  as  tended  to  establish  this 
fact 

[S,  •]  We  think  under  aU  the  facts  and 
circumstances  of  this  case  that  Mr.  Russell 
had  a  homestead  interest  in  the  Drew  coun- 
ty land.  The  sale  of  this  land  was  ordered 
by  the  probate  court  during  the  minority  of 
his  children.  It  is  the  settled  law  of  this 
state  that  the  sale  of  the  homestead  to  pay 
debts  by  the  administrator  during  the  minori- 
ty of  the  children  of  the  person  owning  the 
homestead  is  void.  Martin  v.  Cionner,  115 
Ark.  359,  171  S.  W.  125;  Jarrett  v.  Jarrett 
113  Ark.  135, 167  S.  W.  482.  But  it  is  sought 
to  uphold  the  finding  of  the  chancellor  on  the 
ground  that  the  plaintiff  is  barred  of  relief 
by  the  statute  of  limitations.  In  regard  to 
this  contention  but  little  need  be  said.  As  we 
have  already  seen,  the  land  was  the  homestead 
of  Mr.  Russell,  and  the  statute  of  limitations 
did  not  begin  to  run  until  his  youngest  child 
became  of  age.  Two  of  his  children  did  not 
become  21  years  of  age  until  about  the  time 
this  suit  was  brought.  Hence  the  statute  of 
limitations  is  not  available  as  a  defense  to 
the  action. 

[7]  Another  ground  for  upholding  the  de- 
cision of  the  chancellor  is  based  upon  the 
confirmation  decree.  The  sale  under  orders 
of  the  probate  court  was  made  in  1906',  and 
the  sale  confirmed  and  the  deed  executed  to 
the  purchasers  and  approved  by  the  court  in 
1907.  In  1908  Miller  and  Daniel,  the  pur- 
chasers at  the  probate  sale,  conveyed  the 
land  to  the  defendant.  The  defendant  In- 
stituted proceedings  under  section  649  et  seq. 
to  confirm  its  title  to  the  land.  A  decree  of 
confirmation  was  entered  by  the  chancery 
court  of  Drew  cqunty  in  the  summer  of  1909. 
Section  650  of  Klrby's  Digest  provides  that 
the  petitioner  seeking  confirmation  of  title 
shall  file  in  the  chancery  clerk's  offlcq  his 
petition  stating  facts  which  show  a  prima 
facie  right  and  title  to  the  land  in  himself, 
and  that  there  is  no  adverse  occupancy  there- 
of. The  section  also  provides  that  if  the 
petitioner  has  knowledge  of  any  other  per- 
son who  claims  an  Interest  In  tlie  land,  the 
petitioner  shall  so  state,  and  that  such  per- 
sons shall  be  summoned  as  defendants  In  th^ 
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case.  It  Is  claimed  tbat  the  agents  of  the  de- 
fendant knew  of  the  adyerse  claims  of  the 
heirs  of  A.  R.  Russell,  deceased,  at  the  time 
the  confirmation  proceedings  were  had.  It 
is  true  the  heirs  of  A.  R.  Russell,  deceased, 
Were  not  made  parties  to  the  confirmation 
proceedings.  This,  however,  is  a  collateral 
attack  on  the  decree  of  confirmation,  and, 
as  the  court  which  rendered  it  was  a  supe- 
rior court  of  general  jurisdiction,  the  pre- 
sumptions are  in  favor  of  its  decree.  Mere 
errors  and  Irregrnlarlties  are  not  grounds  for 
vacating  a  judgment  by  way  of  collateral  at- 
tack. A  judgment  must  be  assaUed  only  in 
a  direct  proceeding  in  the  nature  of  a  review 
on  error.  We  must  presume  that  the  chan- 
cery court  passed  npon  the  question  as  to 
whether  there  were  any  adverse  occupants 
of  the  land  or  as  to  whether  the  petitioner 
Iiad  knowledge  that  any  other  person  had 
an  interest  in  the  land.  Porter  v.  Dooley, 
66  Ark.  1,  49  S.  W.  1083;  Ingram  v.  Sher- 
wood, 76  Ark.  176,  87  S.  W.  436 ;  Cassady  v. 
Norrls,  118  Ark.  449,  177  S.  W.  10. 

[8]  Section  657  of  Kirby's  Digest  provides 
that  every  person  under  the  disability  of  in- 
fancy, lunacy,  idiocy,  married  women  under 
the  disability  of  coverture,  and  those  claim- 
ing under  them  may  set  aside  the  decree  any 
time  within  three  years  after  the  removal 
of  such  disability. 

Mrs.  Hayes  was  a  married  woman  at  the 
time  the  confirmation  decree  was  rendered, 
and  is  still  a  married  woman.  Two  of  the 
heirs  of  A.  R.  Russell,  deceased,  were  minors 
at  the  time  the  confirmation  decree  was  en- 
tered of  record,  and  one  became  21  years  of 
age  about  the  time  of  the  institution  of  this 
suit.  This  suit  was  instituted  in  less  than 
3  years  after  they  became  of  age.  The  stat- 
ute In  express  terms  provides  that  they  or 
the  persons  claiming  under  them  may  bring 
suit.  The  present  action  was  instituted  in 
the  chancery  court  where  the  confirmation 
proceedings  were  had.  Therefore,  under  the 
views  we  have  above  expressed,  the  plaintiff 
was  entitled  to  relief  as  to  the  interest  he 
purchased  from  the  married  woman  and  from 
the  infant  heirs  of  A  R.  Russell,  deceased. 
It  also  results  from  the  views  we  have  ex- 
pressed that  he  is  barred  of  relief  as  to  the 
interest  purchased  from  the  adult  heirs  of 
A.  R.  Russell,  deceased.  It  follows  that  the 
decision  of  the  chancellor  dismissing  the 
complaint  of  the  plaintiff  was  correct  so  far 
as  the  Bradley  county  land  was  concerned, 
and  also  was  correct  so  far  as  the  interest 
of  the  adult  heirs  in  the  Drew  county  land; 
but  his  decision  was  wrong  in  regard  to  the 
interest  purchased  from  Mrs.  Hayes,  the  mar- 
ried woman,  and  from  Cal.  Nichols  and  Will 
Russell,  the  two  minors. 

The  chancellor  granted  the  relief  pleaded 
for  by  the  plaintiff  as  to  a  very  small  part  of 
the  land  in  Dpew  county,  and  from  this  por- 
tion of  the  decree  the  defendant  has  prayed 
a  cross-appeal.    In  regard  to  this  It  is  auf- 


flclent  to  say  that  an  examination  of  the 
deeds  from  the  heirs  of  A  R.  Russell,  deceas- 
ed, does  not  show  that  they  conveyed  this 
part  of  the  land  to  the  plaintiff.  He  does  not 
show  title  in  it  from  any  other  source,  and 
is  therefore  not  entitled  to  recover  this  Egoaall 
portion  of  the  tract,  and  the  chancellor  erred 
in  entering  a  decree  in  his  favor  therefor. 

For  the  errors  committed  as  Indicated  in 
the  opinion,  the  decree  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
a  decree  in  conformity  with  this  opinion. 

On  Rehearing. 

[(]  Counsel  for  appellant  in  his  motion  for 
a  rehearing  earnestly  insists  that  A.  R.  Rus- 
sell never  acquired  any  homestead  right  in 
the  Drew  county  land.  We  did  not  say  nor 
did  we  mean  to  hold  in  the  original  opinion 
that  the  mere  fact  that  Russell  donated  the 
land  from  the  state  and  received  a  donation 
deed  therefor  was  conclusive  evidence  that 
he  acquired  a  homestead  right  in  it  Article 
9,  S  4*  of  the  Constitution  of  1874  provides 
that  the  homestead  outside  any  city,  town,  or 
village  owned  and  occupied  as  a  residence 
shall  consist  of  not  exceeiding  160  acres  of 
land,  etc.  Both  the  Bradley  county  and 
the  Drew  county  lands  attempted  to  be  im- 
pressed with  the  homestead  character  by 
Russell  did  not  amount  to  160  acres.  The 
record  shows  that  Russell  established  his 
personal  residence  on  the  land  in  Drew  coun- 
ty when  he  made  application  for  donatioD. 
He  occupied  the  land  and  made  the  improve- 
ments and  performed  all  the  acts  required  of 
him  and  made  proof  thereof  to  the  regular 
established  authorities.  After  making  the 
proof,  he  received  a  donation  deed  from  the 
state,  and  there  Is  nothing  whatever  to  show 
that  it  was  procured  by  fraud.  On  the  con- 
trary, practically  the  undisputed  evidence 
shows  that  Russell  intended  to  Impress  this 
land  and  the  Bradley  county  land  upon  whidi 
his  wife's  residence  was  situated  with  the 
homestead  character.  In  short,  he  bona  fide 
attempted  to  establish  his  own  homestead  on 
both  the  Bradley  and  Drew  county  lands,  and 
we  hold  that  he  acquired  a  right  of  home- 
stead in  the  Drew  county  iand.  We  also 
adhere  to  our  original  opinion  that  he  has 
not  acquired  any  homestead  in  the  Bradley 
county  lands  for  the  reason  therein  given. 

[10]  It  is  next  Insisted  by  counsel  for  ap- 
pellant tbat,  if  Russell  acquired  a  homestead 
right  in  the  Drew  county  land,  he  lost  It  by 
abandonment  They  contend  that  he  left  the 
Drew  county  land  and  went  to  reside  with 
his  wife  on  the  Bradley  county  land,  and 
never  Intended  to  return  to  the  Drew  county 
land.  This  is  true  in  a  qualified  sense  only. 
It  will  be  remembered  that  the  lands  in  Brad- 
ley county  and  in  Drew  county  adjcdned. 
Russell  purchased  the  interests  of  the  heirs 
of  the  first  husband  of  his  wife,  and  on  that 
account  thought   that   he  had   acquired  a 
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homestead  Interest  In  that  land.  As  we  have 
already  seen,  Russell  was  entitled  to  a  rural 
homestead  of  160  acres,  and  he  might  acquire 
additional  land  as  a  homestead  to  that  already 
acquired  In  Drew  county.  He  was  not  requir- 
ed to  reside  on  any  particular  portion  of  It 
A  homestead  necessarily  Includes  the  idea  of 
a  house  for  a  residence,  but  it  also  Includes 
that  part  of  a  man's  landed  property  which 
is  contiguous  to  his  dwelling  house.  We 
have  held  that  Russell  did  Aot  acquire  any 
homestead  right  to  the  Bradley  county  land, 
because  his  wife  already  had  a  homestead 
in  it  which  she  did  not  lose  by  marrying  him. 
We  do  not  think  that  because  Russell  failed 
to  acquire  a  homestead  Interest  in  the  Brad- 
ley county  land  is  any  good  reason  why  he 
should  lose  his  homestead  right  In  the  Drew 
county  land.  There  is  nothing  whatever  in 
the  record  tending  to  show  that  he  intended 
to  abandon  his  homestead  right  In  the  Drew 
county  land.  He  had  a  right  to  enlarge  his 
homestead  by  acquiring  other  lands  con- 
tiguous thereto.  He  did  not  succeed,  but 
because  he  did  not  succeed  in  enlarging  hla 
homestead  is  no  reason  for  holding  that  he 
alwndoned  that  which  be  had  already  ac- 
qaired.  There  is  no  evidence  wliatever  in  the 
recOTd  tmding  to  show  that  he  Intended  to 
abandon  his  homestead  in  the  Drew  county 
land,  but,  on  the  contrary,  the  practically 
undisputed  testimony  tends  to  -show  that  he 
endeavored  to  enlarge  it  by  adding  thereto 
the  Bradley  county  land.  As  we  have  al-. 
ready  seen,  this  land  was  contiguous  to  the 
land  already  owned  by  him  as  a  homestead, 
and  both  tracts  did  not  amount  to  as  much  as 
he  was  allowed  under  our  statute.  There- 
fore, but  for  his  wife's  already  having  a  home- 
stead In  the  Bradley  coimty  land,  Russell, 
by  purchase  from  the  heirs,  would  have  ac- 
quired that  tract  as  a  part  of  his  homestead, 
and  could  have  added  it  to  the  Drew  county 
land  and  held  and  occupied  both  tracts  as 
his  homestead.  The  record  shows  that  he 
only  intended  to  live  on  the  Bradley  county 
land  because  it  was  a  part  of  his  homestead. 
He  regarded  both  it  and  the  Drew  county 
land  as  bis  homestead,  and  there  Is  nothing 
in 'the  record  tending  to  show  that  he  aban- 
doned his  homestead  in  Drew  county. 
The  motion  for  a  rehearing  will  be  denied. 


MARSH  V.  STATE.     (No.  161.) 
(Supreme  Cioart  of  Arkanias.     Oct  2,  1916.) 

1.  InroziOATiiia  LiquoRS  <8=»169  —  Offenb- 

ech-Saix— Assisnno  in  Saix. 

In  a  prosecution  for  the  crime  of  selling 
liquor  under  Acts  1915,  p.  98,  defendant,  if  act- 
ing simply  as  interme<UaTy  to  receive  the  cash 
at  the  place  of  sale  and  take  it  to  his  sister, 
would  not  be  assisting  in  tbe  sale  of  liquor; 
but  if  be  was  authorized  to  compare  the  cash  on 
band  with  the  sales  and  to  check  the  accomits, 
be  would  be  aasisting  in  the  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  187,  188;  Dec.  Dig.  «=» 
169.] 


2.  dtaasAT.  Law  «=»791(2)— iNSTBUonoNa— 

AssuifPTiON  OF  Fact— 'Check." 
Where  the  testimony  was  that  defendant 
checked  up  the  cash  register  and  took  the 
change,  and  the  defencjant's  testimony  warrant- 
ed a  finding  that  he  did  no  more  than  take  the 
money  from  the  cash  drawer  as  the  agent  for 
his  sister  and  was  not  guilty  of  assisting  in  the 
sale,  an  instruction  that  If  the  defendant,  with 
knowledge  of  the  sale,  assisted  the  parties  in 
carrying  on  the  buBineas  by  checking  up  the 
cash  received  in  the  business,  he  should  be 
convictedj  using  the  word  "check"  in  the  sense 
of  veritymg, ,  guarding,  or  examining  the  work 
of  another,  as  to  check  an  account,  was  errone- 
ous, as  assuming  that  if  he  checked  up  the  cash 
he  was  assisting  in  conducting  the  business. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1731;  Dec.  Dig.  <S=>761(2).] 

Kirby,  J.,  dissenting. 

Appeal  flrom  Circuit  Court,  Garland  Coun- 
ty;  Scott  Wood,  Judge. 

T.  T.  Marsh  was  convicted  of  selling  liquor 
in  violation  of  the  statute,  and  he  appeals. 
Reversed,  and  cause  remanded  for  new  trial. 

O.  Floyd  Huff,  of  Hot  Springs,  for  appel- 
lant. Wallace  Davla,  Atty.  Gen.,  and  Hamil- 
ton Moses,  Aaat  At^.  Gol,  for  the  State. 

WOOD,  J.  Appellant  was  convicted  of  the 
crime  of  seUlng  liquor  under  Act  30  of  the 
Acts  of  191S.  It  could  serve  no  useful  pur- 
pose to  set  out  the  testimony  upon  which  the 
state  relies  for  conviction,  nor  upon  which 
the  appellant  reUes  to  establish  bis  in- 
nocence. There  was  evidence  to  sustain  the 
verdict 

It  was  contended  by  the  state  that  appel- 
lant was  engaged  in  the  unlawful  sale  of  in- 
toxicating liquor  at  a  certain  building  in  the 
city  of  Hot  Springs,  that  one  Walter  Wheat- 
ley  was  the  partner  of  appellant,  and  that 
the  sales  were  made  by  blm  and  others  in 
their  employ,  and  that  appellant  was  interest- 
ed in  these  sales.  It  was  shown  on  behalf  of 
appellant  that  the  firm  of  '£.  T.  Marsh  & 
Co.,  a  corporation,  consisting  of  himself,  hla 
wife,  and  brother,  had  been  in  the  whisky 
business  at  the  place  designated  for  three 
years  prior  to  the  31st  of  December,  1915, 
and  that  appellant  went  out  of  the  business 
on  that  day  and  had  nothing  further  to  do 
with  it,  bad  no  further  interest  in  it;  that 
Walter  Wheatley  from  that  time  on  oc- 
cupied the  premises  under  a  lease.  Wheat- 
ley  was  appellant's  brother-in-law.  Wheat- 
ley  and  his  son,  Bettis,  conducted  the  busi- 
ness at  the  building  designated,  and  a  man 
by  the  name  of  Franklin  was  employed  by 
Wheatley  to  work  thera 

Franklin  tesUfled  that  Wheatley  and  his 
son  went  away.  Wheatley  left  him  at  work 
there,  and  he  supposed  that  Wheatley  still 
had  charge  of  it  He  was  asked  what  con- 
nection. If  any,  Marsh,  appellant  bad  with 
the  place,  whether  he  assumed  any  author- 
ity or  control  over  the  place  or  gave  any 
orders  after   Wheatley  and  his  sons  left 
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and  while  witness  was  at  woi^  there;  and 
be  answered: 

"I  went  to  work  there  two  weeks  ago.  T.  T. 
Harsh  hag  charge  while  Blr.  Wheatle;  is  away. 
Mr.  Wheatley  pays  my  salary.  Mr.  Marsh 
comes  over  and  checks  up  the  cash  register  and 
takes  the  change."  That  Is  the  reason  witness 
thought  Marsh  had  charge.  "He  came  and  got 
the  change  and  I  just  supposed  you  would  call 
it  'charge.'  I  don't  know  what  else.  He  did 
this  two  nights  that  Bettis  wasn't  there.  Bet- 
tis  took  it  when  he  was. there." 

Appellant  testified  concerning  this  as  fol- 
lows: 

"When  Bettis  Wheatley  left,  he  told  me  to 
take  up  the  cash  until  he  came  back,  and  give 
it  to  his  mother,  and  I  took  it  up  twice  and 
took  the  money  out  and  gave  It  to  "her." 

He  further  stated  that  be  never  at  any 
time  since  the  1st  of  January  exercised  any 
authority  or  ownership,  or  employed  anybody 
or  had  anything  to  do. with  the  place  where 
it  was  charged  that  whisky  was  sold. 

[1,2]  Among  other  instructions  the  court 
gave  the  following: 

"If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  Walter  Wheatley  and 
Bettis  Wheatley  or  Tom  Franklin  since  the 
1st  of  January,  1016,  were  engaged  in  the 
business  of  sellmg  any  of  the  liquors  mentioned 
in  the  indictment  in  Garland  county,  or  In  car- 
rying on  said .  business  said  liquors  were  con- 
tmually  sold,  and  you  further  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  de- 
fendant knew  such  business  was  being  carried 
on  and  said  liquors  were  being  sold,  and  with 
such  knowledge  went  to  the  place  where  said 
business  was  being  carried  on,  and  while  said 
business  was  being  carried  on  and  liquors  sold, 
assisted  said  parties  in  carrying  on  said  business 
by  checking  up  the  cash  received  in  said  busi- 
ness, you  shoidd  convict  him." 

The  appellant  contends  that  the  ruling  of 
the  court  in  giving  this  Instraction  was  er- 
roneous. 

Now,  one  of  the  definitions  of  the  word 
"check"  given  by  Mr.  Webster  is : 

"To  verify,  to  guard,  to  examine  the  work  of 
a  person  for  this  purpose,  as  to  check  an  ac- 
count, to  check  off  a.  list,  to  compare  with  an 
original  or  a  counterpart  in  order  to  secure  ac- 
curacy or  to  indicate  correctness." 

The  court  used  the  word  "check"  in  the 
instruction  in  the  above  sense,  for  the  in- 
struction assumes  that  if  appellant  checked 
up  the  cash  he  was  in  this  manner  assist- 
ing in  ciHiductlng  the  business.  This  in- 
struction, in  view  of  the  evidence  on  behalf 
of  the  appellant,  was  misleading  and  preju- 
dicial, because  appellant  Introduced  testi- 
moby  which  would  have  warranted  a  finding 
that  appellant  did  nothing  more  than  take  the 
mon6y  from  the  cash  drawer  as  ttte  agent  or 
messenger  for  his  sister.  If  this  was  all  that 
appellant  did,  tlien  he  would  not  be  guilty  of 
assisting  In  the  sale.  If  appellant  acted 
simply  as  an  intermediary  for  the  purpose  of 
receiving  the  cash  and  taking  the  same  to  his 
sister,  as  the  testimony  on  the  part  of  ap- 
pellant tended  to  show,  then  he  would  not  be 
assisting  in  the  sale  of  liquor.  On  the  oth- 
er hand,  if  the  appellant  had  the  authority  to 


make  comparison  of  the  cash  <m  taand  witD 
the  sales,  and  to  verify  the  accuracy  of  tie 
accounts  as  shown  by  the  cash  register  aid 
the  sales  that  had  been  made,  then  he  would 
be  assisting  in  the  sale. 

The  vice  of  the  Instruction  is  that  It  as- 
sumes that  the  witness  used  the  wo.'ds 
"check  up  the  cash"  in  the  sense  of  making 
the  necessary  comparisons  to  verify  the  ac- 
curacy of  the  cash  on  hand  with  the  daily 
sales  that  had  been  made  of  liquor ;  whereas 
the  witness  for  the  state  explained  that  he 
supiMsed  by  taking  up  the  cash  that  the  ap- 
pellant bad  charge,  and  the  testimony  of  the 
appellant  himself  tends  to  show  that  he  did 
nothing  more  than  simply  take  up  the  cash 
at  the  request  of  his  sister.  The  conrt  used 
the  word  "check"  as  if  It  had  only  one  mean- 
ing, Implying  some  authority  and  supervision 
on  the  part  of  the  appellant  over  the  busi- 
ness; whereas,  according  to  the  testimony, 
the  word  "check"  did  not  necessarily  Imply 
that  appellant  had  any  control  or  interest  hi 
the  business.  The  court  should  bare  ex- 
plained to  the  Jury  the  sense  in  wUch  the 
word  "check"  was  used;  and  instead  of  as- 
suming that  appellant  assisted  in  the  sale  if 
he  checked  np  the  cash,  the  court  should 
have  submitted  it  to  the  Jury  to  determine  as 
to  whether  or  not  appellant's  ctmdoct  in  the 
particulars  enumerated  constituted  an  as- 
sistance in  the  sale,  and  instructed  them 
that  if  they  so  found  they  should  convict 
The  testimony  was  proper  to  be  considered 
by  the  Jury  as  a  circumstance  In  determining 
whether  or  not  appellant  was  guilty  of  the 
crime  charged,  but  it  was  not  correct  to  tell 
the  Jury  as  a  matter  of  law,  under  the  evi- 
dence adduced,  that  if  appellant  diecked  ap 
the  cash  he  was  guilty. 

The  assignments  of  error  In  regard  to  the 
rulings  of  the  court  in  the  admission  of  testi- 
mony, and  the  giving  and  refusing  of  other 
praj'ers  for  Instructions,  have  been  consid- 
ered, but  it  is  unnecessary  to  discuss  in  de- 
tail these  rulings.  We  find  no  reversible 
error  in  any  of  them. 

But  for  the  error  Indicated,  the  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  new  triaL 

KIRBY,  J.,  dissenting. 


PBNIX  et  al.  v.  PUMPHRBT.    (No.  159.) 
(Supreme  Conrt  of  Arkansas.     Oct.  2,  1916.) 
1.  Tbespabs  ^=>52— OnrrnTa  Tikbk»— Mkas- 

TTBE   OF  DaKAOES. 

The  measare  of  damages  for  a  trespass  on 
the  plaintiffs'  land  and  the  cutting  and  removal 
of  timber  was  the  value  of  the  timber  cut  and 
removed,  and  the  actual  damage  to  the  land  as 
a  consequence  of  the  cutting. 

[Ed.    Note.— For   other   casea.    see   Trespass, 
Cent  Dig.  ff  137,  138;    Dec.  Dig.  «=»52.1 
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2.  Tbcspabs  «=>460)— Daicaoks— Bvidercb. 

In  an  action  for  damages  for  trespass  on 
land  and  cutting  and  removing  timber,  and  for 
damage  to  other  land  which  the  timber  land 
served  to  protect  against  erosion,  testimony 
that  witnesses  would  not  have  had  the  timber 
cut  for  certain  amounts  if  the  land  had  belong- 
ed to  them  furnished  no  definite  and  accurate 
standard  for  estimating  the  value  of  the  land 
after  the  timber  had  been  removed,  since  in 
measuring  such  damages  the  law  requires  that 
the  actual  damage  to  tlie  land  should  be  defi- 
nitely stated  and  valued. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cetat  Dig.  i  VM;   Uec.  Dig.  «=»46(3).] 

8.  Trxspabs  «=»46^)— Etidenoi>— Damaobs. 

Evidence  held  to  show  that  plaintiffs  had 
been  damaged  in  the  sum  of  $100  by  reason  of 
trespass  and  cutting  timber,  for  which  judgment 
should  have  been  rendered. 

[Ed.  Note.— For  other  eases,  see  Trespan, 
Cent.  Dig.  |  126;  Dec.  Dig.  <8s>46(8).] 

4.  Injunction  «=>52  —  CJuttxno  Tikbcb  — 
RXMKDT  AT  Law — Dauaobb. 

Where  it  wag  nowhere  alleged  in  a  complaint 
that  the  defendant  was  insolvent,  the  plaintiffs' 
cause  of  action  for  damages  for  entering  land, 
catting  and  removing  timber,  etc.,  was  adequate 
at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  |  105;   Dec  Dig.  «=>52.] 

5.  Appeal  and  Ebbob  <s=>185(1)— Objections 
IN  Tbial  Couet— Chancbbt  Jubisdiction— 
Failube  to  Object. 

Where  neither  party  questioned  the  juris- 
diction  of  the  chancery  court  to  restrain  tres- 
pass and  the  cutting  of  timber,  it  will  be  treat- 
ed on  appeal  as  cognizable  in  that  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §S  1166-U68,  1170-1176; 
Dec.  big.  «=9l85(l).] 

6.  Costs  ©sjSZCI)— Eqcitt— Gbotjnds. 

In  equity  the  coats  are  not  necessarily  ad- 
judged against  the  losing  party,  but  may  be 
distributed  upon  equitable  principles,  taking  in- 
to considerauon  the  circumstances  of  the  par- 
ticular case  and  the  situation  or  conduct  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  108,  110,  115-132;   Dec.  Dig.  (S=>32(1).] 

7.  Appkal  and  Ebrob  $=»984(2)— Costs  ®=> 

13    —    EJQUITT    —    DlSOBKTION    OF    CoUBT   — 

Review. 
The  chancery  court  possess  a  large  and 
broad  discretion  in  the  matter  of  the  allowance 
of  costs,  yet  such  discretion  is  not  absolute,  and 
the  allowance  may  be  reviewed  and  corrected 
where  there  is  manifest  error  or  abuse  in  its 
exerdse. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3882 ;  Dec.  Dig.  <S=>984(2) ; 
Costs,  Cent  Dig.  U  21,  25;    Dec  Dig.  <S=»13.] 

8.  Costs  ^=82(1>  —  Equity  —  PsKVAiLiNa 
Pabtt. 

In  an  action  to  enjoin  a  trespass  upon  land 
and  the  cutting  and  removing  of  timber,  to  quiet 
title,  end  for  damages  for  such  trespass,  miere 
the  clear  preponderance  of  the  evidence  showed 
that  defendant  was  not  the  owner  of  the  land 
in  controversy,  but  that  he  persisted  in  assert- 
ing ownership  notwithstanding  the  plaintiffs' 
protest  and  offers  of  compromise,  and  compelled 
the  plaintiffs  to  resort  to  the  courts,  and  where- 
in the  plaintiffs'  title  was  quieted,  and  they 
appeared  to  be  entitled  to  damages,  and  so  right 
in  their  contention  throughout  the  litigation, 
they  sbonld  not,  in  equity,  be  required  to  pay 
any  of  the  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  H  108. 110,  116-132;  Dec.  Dig.  <S=>32a).] 


Appeal  from  Boone  Chancery  Court;  T.  H. 
Humphreys,  Chancellor. 

Action  by  Lee  Penlz  and  others  against 
Del  Pumphrey,  to  quiet  title  and  to  recover 
damages  for  trespass.  Judgment  for  plain- 
tiffs, quieting  their  title  and  enjoining  tbe 
defendant  from  further  trespass,  but  dismiss- 
ing the  complaint  for  damages,  adjudging 
that  each  of  the  parties  pay  one-half  of  the 
surveyor's  costs,  and  his  own  witness  and 
costs  of  depositions,  and  that  plaintiOs  pay 
all  the  court  costs,  and  from  the  Judgment, 
dismissing  the  complaint  for  damages  and 
adjudging  costs,  the  plaintiffs  appeal.  Be- 
versed,  and  cause  remanded,  with  directions 
to  enter  Judgment  for  plaintiffs  in  the  sum 
of  $100,  and  to  retax  all  the  costs  against 
the  defendant 

The  appellants,  plaintiffs  below,  Instituted 
this  suit  against  the  appellee  to  enjoin  him 
from  trespassing  upon  an  acre  of  land  which 
api)ellants  claim  to  own,  and  to  quiet  and 
confirm  appellants'  title.  They  prayed  judg- 
ment against  the  appellee  for  damages  on 
account  of  alleged  trespasses.  Appellants 
alleged  that  they  were  the  owners  of  one 
acre,  mo,re  or  less,  being  all  that  part  of  the 
northeast  quarter  of  the  northwest  quarter 
of  section  31,  township  21  north,  range  18 
west,  lying  north  of  the  main  channel  of  the 
Carrolton  Hollow  branch,  such  channel  be- 
ing the  eastern  line  of  said  one  acre.  They 
alleged  that  the  appellee  was  the  owner  of 
lands  adjacent  on  the  south  of  the  main 
channel  of  Carrolton  Hollow  branch;  that 
appellee  had  cut  out  and  removed  the  tim- 
ber from  the  land  described,  which  timber 
had  not  only  a  marketable  value  but  served 
as  a  protection  to  other-  land  of  the  appel- 
lants by  preventing  the  creek  from  cutting 
same  away.  The  appellee  answered,  denying 
that  appellants  were  the  owners  and  in  pos- 
session of  the  land  described  in  the  complaint ; 
alleged  that  he  was  in  the  possession ;  set  up 
that  he  was  the  owner  by  virtue  of  certain 
deeds  of  conveyance,  and  denied  the  alleged 
acts  of  trespass ;  and  prayed  that  appellants' 
complaint  be  dismissed  and  that  he  have 
judgment  for  costs.  The  court,  after  con- 
sidering the  pleadings  and  exhibits  and  cer- 
tain depositions  then  on  file,  found  that  it 
was  necessary,  before  the  respective  Inter- 
ests of  the  parties  could  be  properly  adjudi- 
cated, that  a  survey  of  the  land  be  made, 
and  directed  the  surveyor  of  Carroll  county 
to  make  the  survey  according  to  specific  di- 
rections set  forth  in  tne  order.  The  cause 
was  continued  for  the  report  of  the  surveyor 
and  the  taking  of  further  proof.  Upon  the 
final  hearing  the  court  entered  a  decree  in 
favor  of  appellants,  adjudging  that  they 
were  the  owners  of  the  land  described  In  the 
complaint,  and  quieting  their  title,  and  en- 
joined appellee  from  the  further  cutting  of 
timber  or  exercising  any  acts  of  ownership 
over  the  lands,  but  dismissed  the  appellants' 
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complaint  for  damages,  and  adjudged  that 
appellants  and  appellee  each  pay  one-half  of 
the  surveyor's  costs;  that  each  party  pay 
his  own  witness  fees  and  the  costs  of  taking 
depositions,  and  that  the  plaintiffs  (appel- 
lants) pay  all  the  court  costs.  From  the 
Judgment  dismissing  appellants'  complaint 
for  damages,  and  adjudging  costs  against 
them  In  any  sum,  this  appeal  has  been  duly 
prosecuted. 

B.  G.  Mitchell,  of  Harrison,  for  appellants. 
J.  M.  Shiun,  of  Harrison,  for  appellee. 

WOOD,  J.  (after  stathig  the  facts  as 
above).  1.  On  the  issue  of  damages,  the  fa- 
ther of  appellants  testified  that  he  bad  op- 
erated the  land  in  question  for  about  12 
years;  that  the  effect  of  the  cutting  of  the 
timber  by  the  appellee  was  to  continually 
wear  the  bank  off  there  and  destroy  the  bot- 
tom land  below;  that  the  piece  of  land  in 
controversy  was  protection  to  the  other  bot- 
tom land  belonging  to  appellants;  that  ap- 
pellee had  cut  timber  off  of  the  land  in  con- 
troversy over  his  protest  He  was  asked 
what  the  timber  was  worth,  and  replied: 

"I  would  not  want  it  cat  at  ail.     It  was  a 

grotection  to  my  place,  and  I  would  not  have 
ad  it  cut    I  would  not  have  had  it  cut  for 
$100.    I  would  say  that." 

Another  witness,  the  former  owner  from 
whom  the  appellants  deralgn  title,  stated  that 
he  would  not  have  had  the  timber  cut,  as  it 
was  done  by  the  appellee,  for  less  than  $400 
or  $500.  Another  witness  stated  that,  tak- 
ing into  consideration  the  value  ot  the  tim- 
ber and  the  damage  to  the  farm,  he  consider- 
ed that  adequate  damages  would  not  be  less 
than  $100. 

It  was  shown  that  the  land  in  controversy 
had  on  it  walnut,  hickory,  ash,  and  oak  trees, 
some  6,  8,  10,  and  12  inches  In  diameter. 
The  appellants'  testimony  tended  to  prove 
that  the  land  itself  in  controversy  was  of  no 
value  for  agricultural  purposes;  that  the 
only  value  it  had  was  the  timber  and  the 
protection  that  this  timber  afforded  against 
the  floods  to  other  lower  lands  of  the  appel- 
lants, keeping  the  water  from  washing  same 
away. 

There  is  no  testimony  to  show,  specifically, 
bow  much  the  lands  of  appellants  had  deteri- 
orated in  value  by  reason  of  the  cutting  of 
this  timber;  nor  was  there  any  testimony  to 
show  what  was  the  value,  spedflcally,  of  the 
trees  that  were  cut.  This  evidence  does  not 
furnish  a  basis  for  estimating  the  amount  of 
damages  that  the  appellants  sustained  by 
reason  of  appellee's  trespass  in  cutting  the 
timber  from  ihe  lands  of  the  appellants. 
While  one  witness  testifies  that  he  would 
not  want  it  cut  at  all,  because  he  wanted  it 
as  a  protection  to  the  place  and  would  not 
have  had  it  cut  for  $100,  he  does  not  tes- 
tify that  the  land  was  damaged  to  the 
extent  of  $100,  and  does  not  testify  that 
the  timber   cut  had  that   value.     Another 


witness  testified  that  he  wonld  not  have  had 
the  timber  cut  for  less  than  $100  or  $500,  bnt 
the  testimony  of  this  witness,  likewise,  floes 
not  show  that  the  land  was  damaged  by  rea- 
son of  the  cutting  of  the  timber  in  that  sum, 
nor  does  he  spedty  the  value  of  the  timber 
cut 

[1,  2]  Now,  the  measure  of  appellants'  dam- 
age was  the  value  of  the  timber  itself  which 
was  cut  and  appropriated  by  the  appellee, 
and  the  actual  damage  to  the  appellants'  land 
as  a  consequence  of  the  cutting  of  this  tim- 
ber. No  witness  testified  what  the  deteriora- 
tion In  the  value  of  the  land  was  or  would  be. 
The  fact  that  witnesses  would  not  have  had 
the  timber  cut  for  certain  amounts,  If  the 
land  had  belonged  to  them,  furnished  no 
definite  and  accurate  standard  for  estimating 
the  value  of  the  land  after  the  timber  had 
been  removed  from  It  These  two  witnesses, 
It  "Will  be  observed,  had  widely  divergent 
views  as  to  what  effect  the  cutting  of  the  tim- 
ber wonld  have  upon  the  land,  so  far  as  the 
value  of  their  individual  preferences  were 
expressed ;  but  It  is  not  what  any  particular 
individual  would  have  preferred  or  desired 
had  he  owned  the  lands,  nor  the  value  of 
such  estimated  desires  or  preferences,  of 
which  the  law  takes  notice  In  measuring 
damages  of  the  character  under  considera- 
tion, the  law  requires  that  the  actual  damage 
to  the  lands  should  be  definitely  stated  and  a 
value  placed  upon  such  damage.  It  would 
have  been  Impossible  for  the  court  to  have 
fixed  an  accurate  amount  of  damages  trom 
the  indefinite  manner  in  which  these  wit- 
nesses expressed  the  value  of  what  their 
desires  with  reference  to  the  land  would  have 
been  had  they  been  the  owners  thereof. 

[3]  The  third  witness,  however,  does  fur- 
nlHh  a  definite  standard  for  estimating  the 
damages,  and  his  testimony  is  nowhere  dis- 
puted.    He  says  that: 

"Taking  into  consideration  the  value  of  the 
timber  and  the  damage  to  the  farm,  he  consider- 
ed that  adequate  damages  would  not  be  less 
than  $100." 

His  testlmon}',  taken  In  connection  with  the 
other  testimony  on  behalf  of  the  appellants, 
showing  that  appellee  bad  cut  the  timtier 
and  that  the  cutting  of  the  timber  would 
damage  the  land,  furnished  a  definite  basis 
for  ascertaining  the  amount  of  appellants' 
damage.  The  appellee  himself  admitted  that 
he  cut  the  timber,  and  from  all  this  testi- 
mony, which  the  trial  court  could  not  arbitra- 
rily Ignore,  It  was  shown  that  appellants  had 
been  damaged  by  reason  of  the  trespasses  of 
the  appellee  in  the  sum  of  at  least  $100,  and 
Judgment  should  have  been  rendered  In  favor 
of  the  appellants  for  that  amount 

2.  The  next  question  is  whether  or  not  the 
court  erred  in  adjudging  that  the  appellants 
should  pay  costs.  On  the  issue  as  to  the 
ownership  of  the  parcel  of  land  In  controver- 
sy the  testimony  was  somewhat  conflicting. 
The  testimony  on  this  Issue  is  voluminous, 
and  It  could  serve  no  useful  purpose  as  a 
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precedent  to  set  It  out.  Suffice  It  to  e&j,  ft 
decided  preponderance  of  the  evidence  shows 
that  the  appellants  were  the  owners,  and  the 
decree  of  the  court  In  bo  holding  was  there- 
fore correct.  It  was  In  evidence  that  when 
the  appellants  first  discovered  that  the  ap- 
pellee was  cutting  the  timber  from  the  land 
In  controversy  they  disputed  his  right  to  do 
so.  Even  though  appellee  cut  the  timber 
xmder  a  bona  fide  claim  of  ownership,  he  had 
notice  from  the  appellants  that  they  also 
claimed  to  own  the  land.  They  protested 
against  his  cutting  their  timber,  and  be  per- 
sisted in  doing  so  over  their  protest.  Appel- 
lee himself  testified  concerning  this  as  fol- 
lows: 

"Q.  Now,  I  will  aak  you  if  he  (Charley  Penii) 
did  not  dispute  your  rif(ht  to  cut  wood  there? 
A.  Yes;  I  believe  the  first  time  he  talked  be 
sajra  it  was  hia.  Q.  Did  he  not  aslc  you  to  stop? 
A.  He  asked  me  to  quit  until  we  found  out 
whose  land  it  was.  Q.  I  will  ask  you  if  be 
didn't  say  to  you:  'Here,  I  think  I  have  got  a 
deed  to  it,  and  you  think  you  have  got  a  deed  to 
it  and  let  us  get  some  one  to  settle  it  and  have 
them  to  settle  it'?  A.  I  believe  that  was  the 
last  time  we  talked  about  it." 

He  further  testifies: 

'^  suppose  Charley  claimed  under  the  deed. 
He  came  down  there  and  tried  to  settle  it" 

It  appears,  therefore,  that  appellee  refasefl 
to  settle  the  issue  between  himself  and  the 
appellants  out  of  court,  and  that  be  persisted 
in  cutting  the  timber  upon  and  exercising 
acts  of  ownership  over  appellants'  land,  and 
they  were  thus  compelled  to  resort  to  the 
conrts  In  order  to  have  their  rights  ascertain- 
ed and  to  restrain  appellee  from  doing  fur- 
ther damage  to  their  land. 

[4]  It  is  nowhere  alleged  in  the  complaint 
that  the  appellee  was  insolvent,  and  there- 
fore the  appellants'  cause  of  action  for  dam- 
ages for  the  trespasses  alleged  was  adequate 
at  law.  Davis  v.  Davis,  93  Ark.  93-101,  124 
S.  W.  525,  and  cases  cited.  There  the  ac- 
tion should  have  been  brought  and  tried,  in 
which  case,  upon  appellants  being  adjudged 
the  owners  of  the  land,  the  Judgment  for 
costs  would  necessarily  have  been  In  their 
favor.  The  appellee  did  not,  however,  chal- 
lenge the  sufficiency  of  the  complaint,  and 
neither  party  asked  that  the  cause  be  trans- 
ferred to  the  law  court.  The  parties  liti- 
gant have  raised  no  question  as  to  the  Juris- 
diction, and  have  voluntarily  submitted  the 
issue  to  a  court  of  chancery,  and  we  there- 
fore treat  the  cause  as  cognizable  in  that 
court. 

[5,  (]  In  Blaisdell  v.  Sompter.  66  Ark.  7, 
48  S.  W.  491,  we  said: 

"In  equity,  the  costs  are  not  necessarily  ad- 
judged, as  at  law,  against  the  losing  party;  but, 
on  the  contrary,  the  chancellor  possesses  a  large 
discretion  in  the  matter,  and,  when  the  facta 
warrant  it  may  distribute  the  costs  upon  equi- 
table principles,  without  regard  to  the  fact  of  the 
decree  in  the  case  being  otherwise  for  the  one 
party  or  the  other.  But  this  discretion  should 
be  exercised  upon  well-known  principles  only, 
and  in  cases  where  the  successful  defendant  is 
not  without  fault  himself." 


We  have  often  ruled  that  in  equity  the  al- 
lowance of  costs  rests  In  the  sound  discretion 
of  the  court  See  Burton  v.  Port,  18  Ark. 
202 ;  Temple  v.  Lewson,  19  Ark.  148 ;  Jones 
V.  Graham,  36  Ark.  383;  Johnson  v.  Meyer, 
54  Ark.  442,  16  S.  W.  123;  Williams  v. 
Buchanan,  86  Ark.  260,  110  S.  W.  1024 ;  Mt. 
Nebo  Anthracite  Coal  Co.  v.  Martin,  86  Ark. 
608,  111  S.  W.  1002,  112  S.  W.  882. 

In  Temple  v.  Lawson,  supra,  after  stating 
the  general  rule  "that  the  giving  of  costs  in 
equity  is  entirely  discretionary,"  we  further 
said,  in  explanation  of  the  rule: 

"But  when  it  Is  said  that  the  jiving  of  costs 
in  courts  of  equity  is  entirely  discretionary,  it 
must  not  be  supposed  that  these  courts  are  not 
governed  by  definite  principles  in  their  decisions 
relative  to  the  costs  of  proceedings  before  them; 
all  that  is  meant,  it  is  said^  by  the  dictum,  is, 
that  these  courts  are  not,  like  ordinary  courts, 
held  inflexibly  to  the  rule  of  giving  costs  of  the 
suit  to  the  successful  party,  but  that  they  will, 
in  awarding  coats,  take  into  their  consideration 
the  circumstances  of  the  particular  case  before 
it  or  the  situation  or  conduct  of  the  parties, 
and  exercise  their  discretion  with  reference  to 
these  points." 

17]  While  the  chancery  court  has  abroad 
discretion  in  the  matter  of  adjudging  costs, 
yet  the  chancellor's-  discretion  in  this  respect 
is  not  absolute,  and  his  Judgment  will  be  re- 
viewed and  corrected  where  there  is  a  mani- 
fest error  in  the  exercise  of  such  discretion. 
The  law  is  correctly  stated  in  11  Cyc.  32,  as 
follows: 

"In  courts  of  equitable  jurisdiction  it  is  a  rule 
of  universal  application  that  the  allowance  of 
costs  is  within  the  court's  discretion,  and  that 
the  action  of  the  trial  court  cannot  be  reviewed 
or  interfered  with,  unless  such  discretiou  has 
been  manifestly  abused.  Costs  are  awarded  or 
refused  according  to  the  justice  of  each  particu- 
lar case,  but  this  discretion  is  not  arbitrary.  It 
is  a  judicial  discretion,  calling  for  sound  judg- 
ment upon  all  the  facts  and  circumstances  of 
the  case,  and  must  not  be  so  exercised  as  to  re- 
sult in  injustice  or  oppression.  In  case  the 
court's  discretion  is  improperly  exercised,  its 
action  may  be  reviewed,  and  its  decree  in  re- 
spect to  costs  reversed  or  modified." 

See,  also,  page  37. 

[8]  When  one  is  compelled  to  resort  to  a 
court  of  Justice  to  obtain  redress  for  an  in- 
Jury  which  he  has  sustained  at  the  hands  of 
another,  if  he  Is  held  to  be  right  in  his  claim 
and  the  other  party  Is  shown  to  be  entirely 
In  the  wrong,  then  the  party  who  is  adjudged 
to  be  in  the  right  should  not  be  required  to 
pay  the  costs.  This  is  a  sound  principle, 
which  must  be  applied  in  equity  as  well  as 
at  law,  and  which  was  recognized  by  us  in 
the  case  of  Ureenhaw  v.  Combs,  74  Ark.  336, 
85  S.  W.  768.  The  principle  Is  applicable 
to  the  case  at  bar.  Appellee,  as  shown  by  the 
clear  preponderance  of  the  evidence,  was  not 
the  owner  of  the  land  in  controversy,  yet  he 
persisted  in  asserting  ointrol  over  the  same 
and  compelled  the  appellants  to  resort  to  suit 
to  obtain  a  redress  of  their  grievances.  Al- 
though the  court  dismissed  appellants'  com- 
plaint as  to  the  damages,  the  uncontroverted 
testimony  showed  that  appellants,  being  the 
owners,  were  entitled  to  damage  in  the  sum 
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of  at  least  $100.  The  appellants  were  rigiht  In 
their  contention  through  the  entire  litigation, 
and  they  should  not,  In  equity,  be  required  to 
pay  any  of  the  costs  thereof. 

The  Judgment  is  therefore  reversed,  and 
the  cause  will  be  remanded,  with  directions 
to  the  chancery  court  to  enter  Judgment  In 
favor  of  appellants  in  the  sum  of  $100  and 
to  retax  the  costs  and  to  adjudge  all  of  the 
same  against  the  appellee. 


GRAY  V.  STATE.     (No.  171.) 
(Supreme  Court  of  ArkaosaB.     Oct.  2,  1918.) 

1.  Bapk   ^»4—Pucadino— Defenses. 

In  a  prosecution  for  carnal  abuse,  alleged 
to  have  been  committed  by  carnally  knowing  a 
female  under  the  age  of  16  years,  the  fact  that 
the  prosecuting  witness  admitted  accused  was 
not  the  first  man  who  had  carnally  known  her, 
and  her  admissions  show  her  to  be  a  dissolute 
woman,  ia  no  delense  against  the  act  of  sexual 
intercourse  if  the  girl  was  in  fact  under  the  age 
of  16  years. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  t  4;  Dec-  DJB-  <©=»4-] 

2.  WrrNB88B8      <8=>338— Cbedibiutt— Chab- 

ACTEB. 

The  jury  had  the  right  to  consider  the  char- 
acter and  reputation  of  the  prosecuting  witness 
in  weighing  her  evidence  on  the  subject  of  her 
age  as  well  as  that  of  intercourse. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  1114,  1115,  1118;  Dec  Dig.  «=> 
338.1 

3.  Rape     S=>52(1)— EvrnENCE — Sutfioienot. 

Evidence  held  sufficient  to  sustain  a  verdict 
of  guilty. 

[Eld.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  gS  71,  72,  76;  Dec.  Dig.  «=s>52(l).] 

4.  Oriminai,  Law  ^=»417(e)— Evidence— Ad- 
MissiBrLrrY. 

The  admismon  in  evidence  of  an  applica- 
tion mode  by  liefendnnt's  mother  for  letters  of 
guardianship  over  the  prosecuting  witness, 
which  contained  a  statement  of  the  age  of  pros- 
ecuting witness  was  error,  where  the  applicant 
did  not  testify  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  i  960;  Dec.  Dig.  «=>417(6).] 

5.  Cbiminai.   Law    «=>1137(5)— Appeai.   and 
Erkob— Invited  Ekbob. 

Where  counsel  for  the  appellant  asked  the 
prosecuting  attorney  if  he  wished  to  Introduce 
m  evidence  the  application  for  letters  of  guard- 
ianship, the  admission  of  the  writing  upon  the 
assent  of  the  prosecuting  attorney  was  invited 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  3009 ;  Dec.  Dig.  «=»1137(5).] 

6.  Cbiminai,    Law    <S=>696(6)— Appeal    and 
Erbob— Pbejudiciai,  EIbbob. 

Where  accused  did  not  request  the  with- 
drawal of  the  application  for  letters  of  guard- 
ianship admitted  In  evidence  until  after  the 
conclusion  of  the  argument,  the  refusal  of  the 
court  to  instruct  the  jury  to  disregard  the  writ- 
ing was  not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1641 ;  Dec.  Dig.  «=»09C(6).] 

Appeal  from  Circuit  Court,  Clay  County; 
J.  F.  Gautney,  Judge. 

R.  D.  Gray  was  convicted  of  the  crime  of 
carnal  abuse  and  he  appeals.    AJ^med. 


T.  J.  Crowder  and  O.  T.  Bloodworth,  both 
of  Coming,  for  appellant.  Wallace  Davis, 
Atty.  Gen.,  and  Hamilton  Moses,  Asst  Atty. 
Gen.,  for  the  State. 

SMITH,  J.  Appellant  seeks  by  this  ap- 
peal to  reverse  the  Judgment  of  the  Clay  dr- 
cnlt  court  convicting  him  of  the  crime  of 
carnal  abuse,  alleged  to  have  been  committed 
by  carnally  knowing  one  Nellie  Nelson,  a 
female  under  the  age  of  16  years.  He 
strongly  insists  that  the  verdict  is  not  sup- 
ported by  the  evidence,  in  IJiat  It  fails  to 
show  the  act  of  Intercourse,  or  that  the  girl 
was  under  the  age  of  16  at  the  time  of  the 
alleged  act. 

[1-3]  The  evidence  Is  far  from  satisfying, 
but  we  cannot  say  that  it  Is  not  legally  suf- 
ficient to  sustain  the  verdict  A  diild  was 
bom  to  the  prosecutrix,  and,  while  she  ad- 
mitted having  made  conflicting  statements 
as  to  its  paternity,  she  testified  that  appel- 
lant was  its  father,  and  that  be  bad  Iiad 
sexual  Intercourse  with  her  on  numerous  oc- 
casions. She  admitted  that  appellant  was 
not  the  first  man  who  had  carnally  known 
her,'  and  her  admissions  show  her  to  be  a 
dissolute  woman.  Such  fact,  however,  is  no 
defense  against  the  act  of  intercourse  if 
the  girl  was  In  fact  under  the  age  of  16,  and, 
while  the  Jury  had  the  right  to  consider  the 
(diameter  and  reputation  of  the  girl  in  weigh- 
ing her  evidence  on  the  subject  of  her  age  as 
well  as  that  of  Intercourse,  the  Jury  baa 
I>assed  upon  her  evidence,  and  we  cannot  say 
it  is  not  legally  sufficient  to  support  the  ver- 
dict, and,  if  her  evidence  is  believed,  she  was 
under  the  age  of  16  at  the  time  of  the  inter- 
course. 

Appellant  urges  that  the  prosecutrix's  own 
testimony  shows  her  to  have  been  more  than 
16,  and  so  portions  of  the  evidence  do,  for 
her  testimony  upon  this  subject  is  somewhat 
conflicting,  but  she  stated  her  age  with  ref- 
erence to  her  birthday  as  told  her  by  her 
mother  and  with  reference  to  the  time  when 
she  attained  the  age  of  puberty,  her  testi- 
mouy  being  that  she  had  Intercourse  with  a 
man  named  Boyd  before  attaining  that  period 
of  her  life,  and,  if  her  evidence  upon  these 
subjects  was  true,  she  had  not  attained  the 
age  of  16  when  she  had  sexual  intercourse 
with  appellant 

[4-6]  The  proof  shows  that  the  girl  lived 
at  the  home  of  appellant's  parents,  and  her 
testimony  was  to  the  effect  that  her  step- 
father was  unkind  to  her,  and  bad  himself 
attempted  to  carnally  know  her.  There  was 
proof  that  appellant's  mother  was  advised 
to  take  out  letters  of  guardianship  to  prevent 
the  girl's  st^father  from  annoying  her,  and 
this  was  done,  and  the  application  therefor 
made  by  Mrs.  Gray  contained  a  statement  of 
the  age  of  the  girl.  Reference  to  this  peti- 
tion bad  been  made  during  the  progress  of 
the  trial,  when  Mr.  Bloodworth,  of  counsel 
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for  appellant,  aald:  "We  hare  both  been  re- 
ferring to  this  paper,  Mr.  Huddleston.  Do 
yon  want  to  introduce  It  in  evidence?"  and 
in  reply  thereto  the  proaecnting  attorney 
said:  "Yes,  sir;  if  yonr  honor  please,  I  want 
to  offer  this  In  evidence."  Whereupon  the 
court  directed  that  the  paper  be  read  in  evi- 
dence, and  the  same  was  accordingly  done. 
After  the  conclnsion  of  the  argument,  but  be- 
.fore  the  final  submission  of  the  cause,  in- 
structions were  asked  which  directed  the 
Jury  to  disregard  this  writing,  but  the  court 
refused  to  give  these  Instmetlons. 

Inasmuch  as  Mrs.  Gray  did  not  testify  in 
the  case,  we  think  the  paper  efhould  not  have 
been  admitted  in  evidence ;  but  if  there  was 
error  in  its  admission  It  was  invited  by  ap- 
pellant's counsel,  as  he,  no  doubt,  expected 
to  derive  souie  advantage  from  its  use. 
Moreover,  the  request  for  its  withdrawal  was 
not  made  until  after  the  conclusion  of  the 
argument,  when  It  then  probably  appeared 
that  appellant  would  derive  no  benefit  from 
its  farther  consideration  by  the  Jury.  We 
conclude,  therefore,  that  no  prejudicial  error 
was  committed  in  the  refusal  of  the  court  to 
so  direct  the  Jury.  St.  Louis  Southwestern 
Ry.  Co.  V.  MltcheU,  116  Ark.  339,  171  8.  W. 
895. 

Upon  the  consIderaJJon  of  the  whole  case 
we  are  constrained  to  affirm  the  Judgment 
of  the  court  below,  notwithstanding  the  mis- 
givings we  may  have  about  the  truthfulness 
of  the  story  told  by  the  prosecutrix. 

It  is  so  ordered. 


FT.  SMITH  DIST.  OP  SEBASTIAN  COUN- 
TS V.  EBBRLB.    (No.  189.) 

(Supreme  Cknirt  of  Arkansas.     Oct.  2,  1916.) 

1.  States  «=>44  —  Offickbs  —  Dvbatiok  or 
Tbbm — Statutes— VALiniTY. 

Acts  1013,  p.  348,  creating  tlie  office  of  state 
registrar  of  vital  Rtatistics  and  authorixinK  a^ 
pointment  of  district 'registrars  without  speci- 
fying any  term  for  which  they  shall  hold,  is  not 
onconstitutional  under  Const,  art.  19,  g  9,  pro- 
viding that  the  General  Assembly  sball  have  no 
power  to  create  any  permonent  state  office  not 
expressly  provided  for  by  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  f  49;   Dec  Dig.  <g=944.] 

2.  Statbs  O-.u  U  —  Otficbkb  —  Statotks  — 
Vauditi. 

Such  action  is  not  invalid  for  jnaking  no 
provision  for  appointment  of  snccessorB  or  tlie 
original  incumbents,  since  the  members  are  au- 
thorised to  be  appointed  by  the  Governor,  and 
the  language  indicates  that  the  board  shall  con- 
tinue by  gubernatorial  appointment. 

[Ed.  Note.— For  other  cases,  see  States,  C!ent. 
Dig.  t  49;   Dec.  Dig.  «=344.] 

3.  States  <rM4-  ■  Omoasa— St AnnrEB— State 

()FnCEB. 

Under  such  act  the  local  registrar  is  a  state 
and  not  a  county  officer,  since  his  ssrvioes  are 
not  tot  a  county  purpose  within  Const,  art. 
7,  i  28k  giving  county  courts  exclusive  Juris- 
diction of  disbursement  of  money  for  county  pur- 


poses and  in  other  cases  necessary  to  internal 
improvement  and  local  concerns. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  i  49;   Dec.  Dig.  «=»44.] 

4.  Counties  4=>132  —  STATTrrss  e=964(2)  — 
County  Chaboes— Effect  of  Fabtial  In- 
validitt. 
Section  10  of  such  act,  providing  for  pay- 
ment for  services  by  the  county,  is  invalid  un- 
der Const,  art.  7,  g  28 ;    but,  it  being  apparent 
that  the  Legislature  would  have  passed  the  act 
without  such  provisions,  the  remainder  of  the 
act  is  valid. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  208;  Dec.  Dig.  «=»132 ;  Statutes, 
Cent  Dig.  gg  69,  196;    Dec.  Dig.  «S964(2).] 

Kirby,  and  Hart,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian 
County;   Paul  Little,  Jadge. 

Action  by  Dr.  Walter  G.  Eberle  against  the 
Ft.  Smith  District  of  Sebastian  County.  From 
a  Judgment  of  the  circuit  court  on  appeal 
from  the  county  court  allowing  the  claim  of 
plaintiff  against  the  (Tounty,  defendant  ap- 
peals.   Reversed,  and  cause  dismissed. 

Geo.  W.  Dodd,  of  Ft  Smith,  and  Wallace 
Davis,  Atty.  Gen.,  and  Hamilton  Moses,  Asst. 
Atty.  Gen.,  for  appellant  Oglesby,  Cravens 
&  Oglesby,  of  Ft.  Smith,  for  appellee. 

EIRBT,  J.  This  appeal  comes  from  a 
Judgment  of  allowance  by  the  drcoit  court 
on  appeal  from  the  county  court  of  a  claim 
against  the  county  by  appellee,  as  compensa- 
tion for  services  as  local  registrar  of  vital 
statistics.  A  certificate  of  the  state  registrar 
to  the  county  treasurer  of  the  amount  due 
was  filed  with  the  affidavit  required  by  the 
statute  to  authenticate  claims  against  the 
county  made  by  appellee,  and,  upon  the  claim 
being  disallowed,  an  api)eal  was  taken  to 
the  circuit  court 

It  is  conceded  that  appellee  rendered  the 
services  charged  for  under  the  provisions  of 
the  law  creating  the  state  board  of  health 
and  bureau  of  vital  statistics.  Act  96  of 
Acts  1913,  p.  352.  It  is  contended  that  said 
law  Is  unconstitutional  as  creating  perma- 
nent offices,  contrary  to  the  provisions  of  the 
Constitution,  and  in  providing  for  payment 
out  of  the  county  treasury  for  the  services  of 
the  local  registrar,  which  Is  claimed  to  l>e 
a  district  and  state  office,  and  in  the  method 
of  drawing  the  money  from  the  county  treas- 
ury. 

[t]  The  majority  is  of  opinion  that  the 
first  contention  has  been  decided  adversely 
In  the  case  of  Greer  v.  Merchants'  &  Mechan- 
ics' Bank.  114  Ark.  217,  109  S.  W.  S02,  by 
which  this  case  is  ruled.  A  like  contention 
was  inade  there  that  the  act  creating  the 
state  bank  department  for  a  period  of  12 
years  was  UnconstitutionaL  The  court  held 
otherwise,  and  said  of  these  provisions  of  the 
Constitution  (section  9,  art.  19): 

"Wc  are  of  the  opinion  that  this  command  is 
one  necessarily  addressed  to  the  I/egislature  it- 
self, and'  that  that  branch  of  government  must 
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deteimine  how  far  it  can  ezerdBe  ita  powera 
withont  disobeyiDK  that  command.  We  attach 
little,  if  any,  importance  to  the  proviaion  of  the 
statute  limiting  the  time  to  12  years,  for  we 
think  that  the  Legislature  has  the  power  to  de- 
termine whether  an  office  to  be  created  is  per- 
manent or  temporary,  whether  expressly  declar- 
ed in  the  act  or  not.  If  it  is  created  as  a  tem- 
porary office,  we  mnst  assume  that  the  Legisla- 
ture found  it  to  be  such.  The  creation  of  the 
ofSce  implies  a  determination  that  it  is  tempo- 
rary, and  not  permanent  There  can  be  no 
irrepealable  laws  which  depend  for  existence  en- 
tirely upon  the  legislative  will,  and  any  office 
created  by  the  Legislature  is  temporary  in  the 
sense  that  it  is  subject  to  the  legislative  yrOl, 
'  and  may  be  abolished  at  any  time." 

There  Is  no  proTision  In  tbls  act  limiting 
the  existence  of  the  boards  to  any  period  of 
time,  and  the  writer  and  Mr.  Justice  HART 
tkink  this  furnishes  a  ground  for  distinguish- 
ing the  cases,  and  that  a  department  and  of- 
fices created  by  a  law,  which  does  not  pro- 
vide for  the  termination  thereof,  can  in  no 
wise  be  regarded  otherwise  than  permanent, 
within  the  meaning  of  the  Constitution, 
which  provided  for  and  designated  all  perma- 
nent oflSces  regarded  necessary  for  the  con- 
duct and  management  of  the  state's  afCairs 
and  expressly  prohibited  the  creation  of 
others. 

[2]  The  objection  that  no  provision  Is 
made  for  appointment  of  members  of  the 
board  at  the  expiration  of  the  terms  of  those 
first  appointed  is  without  merit.  The  board 
is  created  by  law,  and  the  members  are  au- 
thorized to  be  appointed  by  the  {Jovernor, 
and  the  language  used  indicates  that  It 
should  be  continued  by  the  appointment  of 
other  members  upon  the  expiration  of  the 
terms  of  those  first  appointed  and  authorizes 
such  appointment 

[3]  A  decision  of  this  case  does  not  require 
that  we  shall  determine  whether  the  manner 
of  payment  of  the  local  registrar  out  of  the 
county  funds  upon  the  certificate  of  the  state 
registrar  that  the  amount  Is  due  Is  in  con- 
flict with  the  provisions  of  the  Constitution 
granting  powers  and  jurisdiction  to  the 
county  court,  since  the  method  followed  In 
this  instance  Is  that  prescribed  by  law  for 
the  collection  of  all  claims  against  the  coun- 
ty. The  court  is  of  opinion,  however,  that 
the  local  registrar  is  a  state  rather  than  a 
county  officer,  since  by  the  terms  of  the  act 
the  state  registrar  Is  required  to  "divide  the 
state  into  registration  districts,  designating 
the  boundaries  thereof  and  appointing  local 
registrars  In  each  district.  Each  registra- 
tion district  shall  have  at  least  one  county 
therein."  The  local  registrar  is  appointed 
by  the  state  registrar,  without  the  consent 
or  approval  of  county  authority,  to  whom 
only  he  reports  the  certificates  and  statistics 
of  births  and  deaths  which  are  not  reported 
to  the  county  at  all,  except  by  the  state  reg- 
istrar to  the  county  treasurer  for  the  sole 
purpose  of  determining  the  amount  to  be  paid 
the  local  registrar,  and  his  services  cannot 


properly  be  regarded  a  county  purpose  with- 
in the  meaning  of  the  constitutional  provi- 
sion giving  the  county  court  exclusive  Juris- 
diction in  all  matters  relating  to  the  dis- 
bursement of  money  for  county  purposes  and 
in  every  other  case  that  may  be  necessary 
to  the  Internal  improvement  and  local  con- 
cerns of  the  respective  counties.  Article  7, 
8  28,  Constitution;  Cotham  t.  CofCman,  111 
Ark.  116,  163  S.  W.  1183. 

[4]  That  part  of  the  act  relating  to  the 
payment  for  the  services  of  the  local  regis- 
trar out  of  the  county  treasury  can  be  strick- 
en out  without  affecting  its  validity  other- 
wise, since  it  is  easily  apparent  that  the  Leg- 
islature would  have  passed  the  act  without 
that  provision  In  it  Cotham  v.  Cottman,  su- 
pra. 

It  follows  that  the  judgment  of  the  circuit 
court  is  erroneous,  and  it  Is  reversed,  and 
the  cause  dismissed. 


CONWAY  V.  MILLER  OOTTNTT  HIGHWAY 

AKD  BRIBQE  DIST.    (No.  157.) 

(Supreme  Court  of  Arkansas.    Oct.  2,  1918.) 

1.  Highways  «=>90— Road  Iupboveuknt  Dis- 
TMCT — Powers. 

Laws  1915,  p.  617,  creating  an  improvement 
district  and  giving  it  the  power  to  construct  and 
maintain  free  public  highways  between  the  city 
of  Texarkana  and  the  Red  river  at  such  point  as 
it  may  deem  desirable'  to  construct  a  bridge,  and 
to  maintain  and  construct  other  free  public  high- 
ways in  connection  with  the  main  highways,  de- 
scribing boundaries  of  the  district  including 
about  one-third  of  the  county,  and  providing  for 
assessment  of  benefits  by  the  board  of  commis- 
sioners of  such  district,  but  not  attempting  to  de- 
termine the  ratio,  which  is  to  be  determined  by  a 
proceeding  authorized,  does  not  constitute  an  en- 
croachment upon  the  jurisdiction  of  the  county 
court,  which  under  Const  Amend.  5  may  levy  a 
road  tax  voted  for  in  a  .general  election  by  a  ma- 
jority of  the  qualified  electors. 

[Ed.  Note. — For  other  cases,   see  Highways, 
Cent.  Dig.  §{  801,  302;  Dec  Dig.  «=>90.] 

2.  HiOHWATS  «=>95(1)  —  Road  Imtbovuikrt 

DlSTBIOT— POWKBS. 

Nor  is  the  statute  invalid  as  conferring  npon 
the  board  of  commissioners  of  the  district  the 
power  to  select  the  route  to  be  adopted,  as  it  is 
not  beyond  the  power  of  the  Legislature  to  dele- 
gate authority  to  select  a  particular  road  to  be 
improved. 

[Ed.  Note.— For  other  cases,   see  Highways, 
Cent  Dig.  {$  309,  310;   Dec.  Dig.  «=>95(1).] 

3.  HiOHWATS  €=»90— Road  Imtbovkuxkt  Dis- 
trict   —    OONSTITUTIONAX    AND    STATUTOBT 

Pbovisioits. 
Nor  does  the  statute  take  away  from  the 
county  court  any  of  the  jurisdiction  conferred 
by  Const  art.  7,  ^  28,  ^ving  the  county  court  ex- 
clusive original  jurisdiction  of  matters  relating 
to  county  roads. 

[Ed.   Note.— For  other  cases,   see  Highways, 
Cent  Dig.  f{  301,  302;  Dec.  Dig.  «=>90.] 

4.  HiOHWATS  «s>96<l)  —  Road  Districts  — 
Statute. 

Under  Laws  1915,  p.  617,  giving  the  board  of 
commissioners  of  an  improvement  district  au- 
thority to  select  the  road  to  be  improved,  where 
the  board  selected  roads  which  were  in  fact  con- 
nected with  each  other,  though  some  were  merely 
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lateral  mnning  out  from  two  main  roads  sdect- 
ed,  the  crossroads  traversing  the  same  section  of 
the  county  as  the  main  roads  and  mnning  to  the 
common  center,  though  all  the  lands  in  the  dis- 
trict are  not  bcDefited  by  these  roads  in  the  same 
proportion,  it  cannot  be  said  that  they  do  not 
constitute  a  single  improvement  so  as  to  come 
under  the  authority  of  the  statute. 

[EM.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  $§  809,  810;  Dec.  Dig.  <S=>95(1).] 

5.  Bbidoes  <s=>7  —  Road  Iufbovevent  Dis- 
TBicT— Rights  of  CoTraxT. 

Under  r^ws  1915,  p.  617,  that  the  bridge 
provided  for  spans  the  boundary  line  of  the  conn- 
ty,  is  not  an  invasion  of  the  jurisdiction  of  the 
county  courts  of  either  of  the  counties  as  to 
county  line  bridges. 

[EA  Note.— For  other  cases,  see  Bridges,  Cent. 
Dlig.  {{  fr-18,  15,  16;  Dec.  Dig.  «=97.] 

6.  Bridoks  «=»7— Oonbtbdction— Statoti. 

The  provision  of  the  general  statute  (Laws 
1907.  p.  110,  OasUe's  Supp.  Kirby's  Dig.  i  64S), 
providing  for  county  line  bridges  to  be  btmtoy  the 
two  counties,  places  no  restraint  on  the  power 
of  the  Legislature  to  create  an  improvement  dis- 
trict for  tne  construction  of  bridges  of  that  kind. 
[Ed.  Note.— For  other  cases,  see  Bridges,  Cent 
Dig.  a  »-13.  16.  18;   Dec  Dig.  «=>7.] 

7.  Statutes  ^s»61(4)— Hiohwat  Dibibiots— 
Vauditt  of  Acts. 

In  Laws  1915,  p.  617,  a  provision  that  ths 
county  court  of  Miller  county  may  take  over  the 
highways  and  bridge  constructed  by  the  improve- 
ment district  created  by  the  act,  and  maintain 
same  in  future,  it  being  optional  with  the  county 
court  and  the  board  of  commissioners  whether 
the  authority  thus  conferred  will  be  exercised,  is 
not  essential  to  the  validity  of  the  statute  as  a 
whole,  and  need  not,  therefore,  be  considered  in 
a  proceeding  attacking  the  validity  of  the  statute 
and  the  proceedings  thereunder  in  which  the 
question  does  not  arise. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  61,  195;   Dec  Dig.  «=»64(4).] 

Hart  and  Kirby,  JJ.,  dissenting. 

Appeal  trom  Miller  Chancery  Court;  Jaa. 
D.  Sharer,  Chancellor. 

Suit  by  George  T.  Conway  against  the 
Miller  County  Highway  and  Bridge  District 
Decree  for  defendant,  and  complainant  ai>- 
peals.    Affirmed. 

William  H.  Arnold,  of  Texarkana,  for  ai^ 
pellant.  M.  B.  Sanderson,  of  Texarkana,  for 
appellee. 

McCDLLOCH,  C.  J.  This  suit  inrolTes  an 
attack  on  the  validity  of  a  special  statute 
enacted  by  the  General  Assembly  of  1915 
(Act  No.  153,  Session  of  1915,  p.  617),  creating 
an  Improvement  district  known  as  the  Mil- 
ler county  highway  and  bridge  district,  and 
it  also  calls  in  question  the  validity  of  the 
proceedings  under  said  statute.  The  same 
case  was  here  on  a  former  appeal,  where 
we  held  that  the  improvements  of  the  high- 
ways and  the  construction  of  the  bridge 
mentioned  in  the  statute  constituted  a  sin- 
gle improvement,  so  as  to  fall  within  the 
limitation  to  the  effect  that  the  cost  of  the 
improvement  shall  not  exceed  15  per  centum 
of  the  assessed  valuation  of  real  property  in 
the  district.  That  question  was  raised  by 
demurrer  to  the  complaint,  and  we  reversed 


the  decree,  with  directions  to  overrnle  the 
demurrer.    120  Ark.  510,  179  S.  W.  1009. 

When  the  case  was  remanded,  an  answer 
was  filed  which  raised  an  issue  concerning 
the  point  decided  here -on  the  former  appeal, 
and  on  the  final  hearing  of  the  canse  the 
chancellor  found  that  the  cost  of  the  whole 
improvement,  treating  as  a  unit  the  coat 
of  improving  the  highways  and  construction 
of  the  bridge,  would  not  exceed  the  per- 
centage of  assessed  value  mentioned  in  the 
statute.  Another  appeal  has  been  prosecnted 
to  this  court,  and'  after  reviewing  the  evi- 
dence we  are  of  the  opinion  that  the  chancel- 
lor was  correct  in  bis  findings.  There  are, 
however,  other  questions  raised  on  the  ap- 
peaL 

Section  2  of  the  statute,  which  prescribed 
the  powers  of  the  district,  reads  in  part  as 
follows: 

"Said  district  shall  have  the  power  to  construct 
and  maintain  sixty  (60)  miles  of  free  public  high- 
ways of  such  material  as  it  may  deem  bestt  lead- 
ing from  the  city  of  Texarkana  to  such  point  on 
the  Red  river  between  Fulton  and  Index,  at 
which  it  may  deem  desirable  and  suitable  to  con- 
struct a  bridge  over  and  across  said  Red  river  in 
connection  with  the  plan  and  system  of  such 
highways,  and  at  such  i>oint  so  selected  on  Red 
river,  said  district  shall  have  power  to  construct 
and  maintain  a  free  public  bridge  in  connection 
with  said  highways  over  and .  across  said  Bed 
river,  and  within  the  boundaries  of  the  territory 
constituting  said  district  in  Miller  county,  and 
said  district  shall  have  the  power  to  construct 
and  maintain  other  free  pubbc  highways  in  con- 
nection with  the  highway  leading  to  said  bridge, 
in  the  territory  of  said  district,  of  such  material 
as  it  may  deem  best,  leading  from  the  city  of 
Texarkana  to  such  other  points  and  localities  in 
said  territory  to  which  it  may  deem  desirable 
and  best  calculated  to  serve  the  best  interests 
of  the  people  as  a  whole  in  said  territory,  but 
not  to  exceed  in  the  aggregate  in  connection  with 
the  highway  to  said  bridge  sixty  (60)  miles  in 
length?' 

The  statute  described  the  boundaries  of 
the  district,  which  constitutes  about  one- 
third  of  the  territory  of  the  county,  and  it 
appears  from  the  pleadings  and  proof  that 
plans  have  been  made  by  the  board  of  com- 
missioners to  construct  roads  not  exceeding 
GO  miles  in  length;  the  principal  road  be- 
ing one  running  east  from  the  city  of  Tex- 
arkana to  the  location  of  the  bridge  on  Red 
river,  which  forms  the  boundary  between 
Miller  and  Hempstead  counties.  Another 
branch  of  the  road  runs  north  from  Tex- 
arkana to  the  river,  and  there  are  other 
roads  mnning  out  from  these  two  main 
stems. 

[1  ]  It  Is  contended  that  the  authority  con- 
ferred by  the  statute  upon  the  board  of  com- 
missioners constitutes  an  encroachment  upon 
the  Jurisdiction  of  the  county  court  as  held 
by  this  court  In  the  case  of  Swepston  v. 
Avery,  118  Ark.  2M,  177  8.  W.  424.  The 
distinction  between  the  statute  condemned 
In  Swepston  v.  Avery  and  the  statute  now 
under  consideration  is  obvious,  and  the  de- 
cision tn  that  case  is  not  controlling  In  the 
present     That  statute  constituted  sub^tan 
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tlally  the  whole  of  Crittenden  county  into  a 
road  district,  and  authorized  the  board  of 
commissioners  to  improre  any  roa<d  or  roads 
in  the  county  which  they  might  select,  and 
Imposed  the  cost  thereof  niK>n  the  lands  in 
the  district  in  proportion  to  the  assessed 
value.  It  did  not  provide  for  assessment 
of  benefits  to  drlse  from  the  construction  of 
any  particular  road,  but  constituted  a  legisla- 
tive determination  that  the  benefits  from  any 
road  would  accrue  to  all  the  lands  in  the  dis- 
trict in  the  same  proportion.  We  said  that 
the  statute  attempted  to  confer  an  authority 
which  constituted  an  invasion  of  the  Juris- 
diction of  the  county  court,  and  that  it  was 
necessarily  an  erroneous  determination  con- 
cerning the  accrual  of  benefits. 

The  statute  now  before  ns  Is  not  nearly 
80  comprehensive  In  its  terms  as  the  one 
dealt  with  in  the  former  case.  In  the  first 
place,  the  Miller  county  district  only  includes 
about  one-third  of  the  county,  and  the  stat- 
ute provides  for  an  actual  assessment  of  the 
benefits  to  accrue  from  the  improvement  of 
any  of  the  roads  which  the  board  may  select 
to  Improve.  The  act  does  not  attempt  to 
determine  the  ratio  of  benefits  that  will  ac- 
crue, but  on  the  contrary  authorizes  a  pro- 
ceeding to  ascertain  the  actual  benefits. 

[2,  3]  Nor  does  the  statute  fall  within  the 
objections  sustained  by  this  court  in  the  re- 
cent case  of  Cox  v.  Road  Imp.  Dist.  No.  8  of 
Lonoke  County,  118  Ark.  119,  176  S.  W.  676, 
as  contended  by  counsel  for  appellant.  Coun- 
sel assail  that  portion  of  the  statute  which 
authorizes  the  board  of  Improvement  to  se- 
lect the  roads  to  be  improved,  and  say  that 
this  gives  a  roving  commission  which  was 
condemned  in  the  case  Just  referred  to.  An 
examination  of  the  opinion  in  that  case  dis- 
closes the  fact  that  we  were  dealing  with 
a  statute  which  authorized. the  county  court, 
on  the  petition  of  property  owners,  to  form 
Improvement  districts,  and  in  construing  that 
statute  we  said  that  it  was  contemplated 
that  the  petition  of  the  property  owners 
should  specify  the  roads  to  be  Improved,  and 
that  the  petition  in  that  case  was  void  be- 
cause It  contained  no  such  specidcatlon.  The 
statute  now  being  considered,  however,  cre- 
ates a  district  and  confers  upon  the  board 
the  authority  to  select  the  route  to  be  adopt- 
ed. Therefore  it  does  not  fall  within  the  ob- 
jection made  in  the  Cox  Case.  It  was  not 
beyond  the  power  of  the  Legislature  to  dele- 
gate to  the  board  authority  to  select  a  partic- 
ular road  to  be  improved.  Nail  v.  Kelley, 
120  Ark.  277,  179  S.  W.  486.  Nor  does  It  at- 
tempt to  take  away  from  the  county  court 
any  of  the  Jurisdiction  conferred  by  the 
Constitution.  Parkview  Land  Co.  v.  Road 
Imp.  Dist.  No.  1,  92  Ark.  93,  122  S.  W.  241. 

[4]  It  is  also  contended  very  earnestly 
that  the  road  selected  by  the  board  of  com- 
missioners to  Improve  do  not  constitute  a 
single  improvement  In  answer  to  that  con- 
tention we  say,  In  the  first  place,  that  much 
defentace  should  be  paid  to  the  Judgment  of 


the  LeglBlatuie  in  prescribing  the  boundaries 
of  the  district,  and  to  that  of  the  board  of 
commissioners  in  exercising  the  authority 
conferred  upon  it  In  selecting  the  roads  to 
be  improved ;  and,  bearing  that  In  mind,  we 
are  unable  to  say  that  the  roads  are  not  suf- 
ficiently connected  to  form  a  single  project 
The  roads  are  in  fact  connected  with  each 
other,  one  of  the  principal  roads  running  east 
from  Texarkana  and  the  other  running  north. 
The  other  roads  are  merely,  lateral  running 
out  from  those  two.  In  ^all  v.  Kelley, 
supra,  we  upheld  a  district  which  atjthorized 
the  construction  of  a  road  running  entirely 
through  Grant  county,  and  we  see  no  distinc- 
tion in  the  present  case  I>ecau8e  the  roads, 
instead  of  forming  a  continuous  line,  form 
an  angle  at  the  city  of  Texarkana.  These 
roads  traverse  the  same  section  of  the  coun- 
ty and  run  to  the  common  center  at  the  city 
of  Texarkana.  It  will  doubtless  be  found, 
when  it  comes  to  the  assessment  of  benefits, 
that  all  the  lands  in  the  district  are  not  ben- 
efited by  these  roads  in  the  same  propor- 
tion, but  it  does  not  necessarily  follow  on 
that  account  that  the  roads  are  not  suffi- 
ciently Joined  together  to  constitute  a  single 
Improvement.  We  cannot,  therefore,  say  that 
the  chancellor  was  not  correct  In  finding  that 
these  roads  did  in  fact  constitute  a  single 
Improvement  so  as  to  come  under  the  au- 
thority conferred  by  the  statute. 

[8,  •]  The  last  objection  urged  to  the  va- 
lidity of  the  procoedlags  Is  that  the  bridge  to 
be  built  spans  a  river  which  constltutee  tlie 
boundary  between  two  counties,  and  that  the 
lands  in  Hempstead  county  which  may  be 
benefited  are  not  included  in  the  district.  It 
is  contended  that  the  failure  to  include  the 
lands  in  Hempstead  county  constitutes  a 
discrimination  against  the  owners  of  laud  in 
Miller  county,  and  thus  destroys  the  uni- 
formity of  the  assessment  to  defray  the  cost 
of  the  Improvement  In  the  very  nature  of 
things  there  must  be  a  limit  to  the  bound- 
aries of  a  district,  and  some  authority  must 
be  conferred  to  determine  where  those  lim- 
its shall  be.  For  Instance,  in  a  street  paving 
district,  while  it  is  known  that  there  Is  some 
benefit  not  only  to  the  property  beyond  the 
limits  of  the  district,  but  also  to  the  public  at 
large,  yet  the  cost  Is  assessed  upon  the  prop- 
erty contiguous  thereto,  which  enjoys  a  pe- 
culiar and  special  benefit.  Little  Rock  v. 
Katzenstein,  52  Ark.  107,  12  S.  W.  198; 
Washer  v.  Bullitt  Coimty,  110  U.  S.  658,  4 
Sup.  Ct.  249,  28  L.  Ed.  249. 

The  Legislature  necessarily  determined,  in 
passing  this  statute,  that  there  was  not  suf- 
ficient benefit  to  accrue  to  the  lands  of  Hemp- 
stead county  to  Justify  the  taxation  of  those 
lands  for  the  cost  of  building  the  bridge, 
and  we  are  unable  to  say  that  that  deter- 
mination is  so  far  outside  of  the  range  of 
real  facts  that  it  should  be  ignored.  The 
fact  that  the  bridge  spans  the  boundary  line 
of  the  county  does  not  make  an  invasion 
of.  the  Jurl8dlctl<m  of  the  county  courts  of 
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either  of  the  counties.  The  proTisioa  of 
the  general  statute  (Laws  1907,  p.  110,  Cas- 
tle's Supp.  Kirby'B  Dig.  |  548),  providing 
for  county  line  bridges  to  be  built  by  the 
two  counties,  places  no  restraint  upon  the 
power  of  the  Legislature  to  create  an  im- 
provement district  for  the  construction  of 
bridges  of  that  kind.  Shibley  v.  Ft  Smith  A 
Van  Buren  District,  96  Ark.  410,  132  S.  W. 
444 ;  Board  of  Directors  of  Jefferson  County 
Bridge  District  v.  Collier,  104  Ark.  425,  140 
S.  W.  66. 

[7]  There  Is  a  section  of  the  statute  (Laws 
1915,  p.  642)  wliich  provides  that  the  county 
court  of  Miller  county  may  take  over  the 
highways  and  bridge  constructed  by  the  dis- 
trict and  maintain  the  same  in  the  future. 
"We  do  not  undertake  to  decide  whether  this 
provision  is  valid  so  far  as  concerns  that 
part  of  the  bridge  which  extends  into  Hemp- 
stead county,  as  the  question  does  not  arise 
now,  and  it  does  not  affect  the  validity  of 
the  statute  as  a  whole.  It  is  left  entirely 
optional  with  the  county  court  of  Miller  coun- 
ty and  the  board  of  commissioners  whether  the 
authority  thus  conferred  upon  the  county  to 
take  over  the  Improvement  shall  be  exercis- 
ed. For  that  reason,  this  particular  provi- 
sion of  the  statute  Is  not  essential  to  the 
validity  of  the  other  provisions  of  the  statute 
as  a  whole. 

We  conclude  that  the  several  attacks  upon 
the  validity  of  the  proceedings  are  without 
;foundation,  and  that  the  chancery  court 
was  correct  in  upholding  the  statute  and  the 
proceedings  of  the  commissioners  thereunder. 

The  decree  is  therefore  affirmed. 

HABT  and  KIBBT,  JJ..  dissent. 


KETCHUM  V.  STATE.    (No.  1T8.) 
(Supreme  Court  of  Arkansas.    Oct.  9,  1916.) 

1.  Ihtoxioatinq  LiquoBS  9=3236(11)  —  Iixx- 
GAI,  Sale— BviDBNCB — Suiticienot. 

Evidence  held  to  warrant  conviction  of  sale 
of  intoxicating  liquors  in  violation  of  Acts  1915, 
p.  98. 

JEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors   Cent.  Dig.  H  313-315;   Dec.  Dig.  «=> 

2.  CnnnifAi,  Law  4=s>372(2)—Evidbncx— Oth- 
er Offenses— Ilijeoal  Sale  of  Liquobs. 

Where  witnesses  testified  that  they  bought 
whisky  at  accused's  store  prior  to  bis  indictmeDt, 
and  he  contended  tliat  be  kept  only  a  family 
grocery  and  knew  nothing  of  such  sales  of  liquor, 
testimony  that  witness  purchased  whisky  from 
accused  after  Indictment  was  admissible,  ander 
the  circnmstanoea  of  the  case,  to  show  that  sudb 
sales  were  made  as  a  regular  business,  but  not 
for  the  purpose  of  bringing  about  conviction. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  U  8S3,  834;    Dec.  Dig.  <6=> 


372^.] 


Appeal  from  Olrcnit  Court  Qarland  Coun- 
ty; Scott  Wood,  Judge. 


Doc  Ketchum  was  convicted  of  selling  in- 
toxicating liquors  in  violation  of  Acts  1915, 
p.  98,  and  he  appeals.   Affirmed. 

Appellant,  pro  se.  Wallace  Davis,  Atty. 
Oen.,  and  Hamilton  Moses,  Asst  Atty.  Gen., 
for  the  State. 

HABT,  J.  [1]  Doc  Ketchum  was  indicted, 
tried,  and  convicted  of  selling  Intoxicating 
liquors  contrary  to  the  provisions  of  Act  No. 
30  of  the  Acts  of  1916.    Acts  of  1015,  p.  98. 

J.  F.  Harmon  testified  that  Doc  Ketchum 
operated  a  place  of  business  in  Hot  Springs, 
Qarland  county,  Ark.,  after  the  Ist  of  Janu- 
ary, 1916.  That  he  had  been  into  Ketchum's 
place  of  business  several  times  since  the  Ist 
of  January  and  prior  to  the  28th  day  of 
April,  1916,  and  had  bought  tobacco  from  him 
a  few  times,  and  had  bought  whisky  from 
him  three  or  four  times. 

Jesse  Boyd  first  testified  that  be  thought 
he  had  bought  whisky  from  the  defendant  at 
his  place  of  business  in  the  city  of  Hot 
Springs  since  the  1st  day  of  January,  1916, 
and  prior  to  the  28th  day  of  April,  1916. 
Subsequently  he  stated  that  he  had  bought 
whisky  from  the  defendant  during  that  time. 

A.  D.  Littler  testified  that  the  defendant 
had  operated  a  grocery  store  In  the  city  of 
Hot  Springs  since  the  Ist  day  of  January, 
1916,  and  that  he  had  bought  whisky  from 
him  at  his  place  of  business  during  the 
month  of  May  of  that  year.  Evidence  was 
adduced  by  the  defendant,  tending  to  show 
that  he  had  not  been  engaged  in  the  illegal 
sale  of  whisky  since  the  Ist  day  of  January, 
1916,  and  that  be  only  operated  a  family 
grocery  store.  It  is  insisted  by  counsel  for 
the  defendant  that  the  evidence  Is  not  suf- 
ficient to  warrant  the  verdict 

The  witnesses  for  the  state  testified  that 
they  had  bought  whisky  from  the  defendant 
since  the  prohibition  law  went  Into  effect  on 
January  1,  1916,  and  prior  to  the  return  of 
the  indictment  in  this  case.  This  testimony 
warranted  the  Jury  in  bringing  In  a  verdict  of 
guilty. 

[2]  The  Indictment  was  returned  In  this 
case  on  the  28th  day  of  April,  1916.  The 
witness  Littler  testified  that  he  had  not  pur-- 
chased  whisky  from  the  defendant  prior  to 
the  return  of  the  Indictment  but  that  he  had 
purchased  It  from  him  several  times  during 
the  month  of  May,  1916.  It  is  insisted  by 
counsel  for  the  defendant  that  the  court  erred 
in  admitting  this  testimony  to  go  before  the 
jury,  and  that  for  this  error  the  Judgment 
should  be  reversed.  In  regard  to  the  admis- 
sion of  this  testimony  the  court  said  to  the 
Jury: 

"The  defendant  cannot  be  convicted  in  this 
trial  for  any  sales  made  after  the  28th  day  of 
April,  this  year,-  and  before  the  Jury  could  con-J 
\ict  they  would  have  to  find  that  he  made  some 
Rale  prior  to  that  time.  But  it  occurred  to  me 
that  testimony  of  this  kind  might  be  introduced 
as  a  drcumstance  in  the  case,  where  there  Is 
other  evidence  to  go  with  it,  tending  to.  show 
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sales  prior  to  the  time  of  the  filing  of  the  indict- 
ment, that  is,  where  the  evidence  would  tend  to 
show  that  a  business  was  carried  on  at  one  place 
as  a  regular  business,  and  I  will  let  the  testimo- 
ny go  in  for  that  purpose." 

As  a  part  of  his  defense  the  defendant  in- 
troduced evidence  tending  to  show  that  he 
ran  a  family  grocery  store,  and  that  there 
was  no  appearance  or  indication  of  intoxicat- 
ing Ilqnors  being  sold  there.  It  will  be  noted 
that  the  court  admitted  the  evidence  object- 
ed to,  to  show  knowledge  by  defendant  that 
liquor  was  sold  on  the  premises,  and  to  U- 
lustrate  the  character  of  the  business  con- 
ducted by  the  defendant.  The  court  spedfl- 
cally  told  the  Jury  that  they  could  not  con- 
vict upon  the  testimony  of  sales  made  after 
the  finding  of  the  indictment,  but  that  proof 
of  such  sales  might  aid  in  showing  that  the 
transaction  relied  on  by  the  state  was  a  sale 
by  proving  the  business  conducted  at  the 
place  where  the  sale  was  made;  and,  under 
the  circumstances  in  this  particular  case, 
we  hold  that  the  evidence  was  admissible  for 
the  purpose  stated  by  the  court.  See  Com- 
monwealth T.  Sinclair,  138  Mass.  493;  Pearce 
V.  State,  40  Ala.  720;  Woollen  &  Thornton 
on  Intoxicating  Liquors,  vol.  2,  par.  031. 

The  Judgment  wiU  be  affirmed. 


WltiMAMS  V.  STATE.    (No.  121.) 
(Supreme  Court  of  Arkansas.    July  10,  1016.) 

1.  Witnesses  <S=>21— Cokvioib— CouFKLURa 
Attendance. 

In  view  of  Acts  1913,  p.  961,  making  con- 
victs competent  as  witnesses,  and  regardless  of 
whether  the  court  had  statutory  authority  to 
compel  attendance  of  a  convict,  when  be  was 
brought  into  court,  the  court  had  power  to 
compel  him  to  testify  and  to  punish  for  con- 
tempt if  he  refused. 

[Ed.  NcN:e. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  37-41 ;    Dec.  Dig.  <S=»21.] 

2.  CBOaNAi.  Law  4=9098  —  Ssirma  Aside 
JuDOMBNT— Power  of  Cotisr. 

Where  one  convicted  of  murder,  sentenced, 
and  serving  his  term,  on  being  brought  into 
court  refused  to  testii^  against  his  alleged  ac- 
cessory after  tiie  fact,  the  court  could  not  set 
aside  the  conviction,  sentence  him  to  solitary 
confinement  for  contempt,  and  order  his  return 
to  court  after  serving  the  sentence,  for  further 
proceedings  in  the  original  cause,  since  the  law 
recognizes  no  separation  of  a  sentence,  and  the 
sentence  for  murder,  being  higher  than  for  con- 
tempt, would  not  merge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2540;   Dec.  Dig.  <8=»998.] 

3.  Contempt  ®=372— Constitutionai.  Law- 
Civil  Rights— "C»tJEL  and  Unusual  Pon- 

ISBMENT." 

Const,  art.  2,  {  9,  prohibiting  "cruel  and  un- 
usual punishment,"  applies  to  contempts  and 
the  court  cannot,  as  punishment  for  contempt, 
sentence  accused  to  solitary  confinement,  no  pro- 
vision for  which  is  made  by  law,  so  that  it  is 
unusual ;  any  punishment  for  misdemeanors  ex- 
cept fine  and  imprisonment  being  unusual. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  §S  249-256,  273 ;    Dec.  Dig.  «=>72. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cruel  and  Unusual 
Punishment.] 


Appeal  from  drcalt  Ciourt,  Palaski  Comi- 
ty; Robt.  J.  Lea,  Judge. 

Oscar  Williams  was  adjudged  guilty  of 
contempt  of  court,  and  appeals.  Beversed 
and  remanded. 

Robert  L.  Rogers,  of  tittle  Rock,  for  ap- 
pellant Wallace  Davis,  Atty.  Gen.,  and  Ham- 
ilton Moses,  Asst.  Atty.  Gen.,  for  the  Stat& 

McGULLOCH,  C  J.  The  appellant  Os- 
car WlUlams,  has  brought  here  for  review 
the  record  of  the  proceedings  of  tlie  drcntt 
court  of  Pulaski  county,  wherein  he  was  ad- 
judged by  that  court  to  be  in  contempt  snd 
sentenced,  as  a  punishment  for  said  con- 
tempt, to  "solitary  confinement"  in  the  coun- 
ty Jail  of  Pulaski  county  for  a  period  of 
four  months.  It  appears  from  the  leoord 
that  appellant  was,  on  April  10,  1018,  tried 
npon  an  indictment  charging  him  with  mur- 
der in  the  second  degree,  and  was  convicted 
of  that  offense  and  sentenced  to  the  state 
penitentiary  for  a  term  of  five  years,  and  on 
April  28th  he  was  duly  sentenced  by  the 
court,  and  was  delivered  to  the  state  peni- 
tentiary to  begin  his  sentence. 

L.  B.  King  was  Indicted  on  the  charge  of 
being  an  accessory  after  the  fact  to  the  crime 
committed  by  appellant,  and  was  placed  on 
trial  in  the  Pulaski  circuit  court  Apiiellant 
was  brought  out  of  the  penitentiary  to  at- 
tend the  trial  of  King,  and  was  by  the  state 
introduced  as  a  witness,  but  be  refused  to 
testify  In  response  to  certain  questions  pro- 
pounded to  him  by  the  prosecuting  attorney, 
whereupon  the  trial  court  remanded  appel- 
lant to  the  county  Jail  until  the  next  day. 
It  is  stated  in  the  briefs,  and  not  denied, 
that  King  was  acquitted,  though  it  does  not 
appear  that  that  fact  was  brought  Into  the 
record  In  the  present  proceedings.  At  any 
rate,  the  appellant  was  subsequently  brought 
out  of  Jail  upon  order  of  the  trial  court,  and 
an  order  was  made,  setting  aside  the  Judg- 
ment of  conviction,  and  he  was  put  on  trial 
before  the  court  for  contempt  in  refusing  to 
testify  In  the  King  trial.  Certain  questions 
were  propounded  to  appellant  by  the  court 
and  by  the  prosecuting  attorney  as  to  his  rea- 
son for  refusing  to  testify  against  King,  and 
as  he  gave  no  satisfactory  excuse  for  such 
refusal,  the  court  adjudged  him  to  be  in  con- 
tempt, and  Ordered  him  confined  in  the  coun- 
ty jail  In  "solitary  confinement"  until  Sep- 
tember 16,  1016,  a  period  of  four  months 
from  the  date  of  judgment 

[1]  It  is  contended  in  the  first  place  that 
there  was  no  statutory  authority  for  the 
court  to  compel  or  to  provide  for  the  attend- 
ance of  appellant  as  a  witness,  but  we  pass 
over  that  point  without  discussion,  as  we  are 
of  the  opinion  that  when  appellant  was 
bronght  into  court  by  whatever  means  that 
were  adopted,  the  court  bad  the  power  to 
conqiel  him  to  testify  and  to  punish  him  for 
contempt  for  his  refusal.    The  statute  (Acts 
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1913,  p.  061)  makes  a  convict  competent  as  a 
■witness,  and  the  court  had  jurisdiction  over 
his  person  when  he  came  or  was  brought  into 
court. 

[2, 31  We  pass,  therefore,  to  the  more  seri- 
ous question  whether  or  not  the  court  had 
the  power  to  set  aside  the  former  Judgment 
-of  conviction  of  felony,  whlcl;)  Judgment  was 
then  being  enforced,  for  the  purpose  of  Im- 
I'Oslng  punishment  for  contempt  and  enforc- 
ing the  Judgment.  While  the  question  is  not 
-entirely  free  from  doubt,  we  are  of  the  opin- 
ion that  the  court  possessed  no  such  power. 
The  Attorney  General  relies  upon  the  es^ 
tablished  doctrine  that  all  courts  have  con- 
tinuing powers  over  their  own  Judgments 
■during  the  terms  at  which  they  are  rendered; 
but  while  that  power  is  an  undoubted  one, 
there  are  limitations  upon  the  extent  to 
which  it  may  be  exercised.  There  seems  to 
■be  no  question  about  the  power  of  the  court 
to  set  aside  a  Judgment  of  conviction  before 
the  convict  has  begun  serving  his  sentence, 
nor  is  there  any  doubt  that  the  court  I>as  the 
power,  at  any  time  during  the  term,  to  set 
aside  a  Judgment  for  the  correction  of  er- 
rors. Here  we  have  a  case  of  the  court  at- 
tempting to  set  aside  a  Judgment,  not  before 
the  term  of  the  sentence  was  begun,  nor  for 
the  purpose  of  correcting  any  errors,  but 
merely  for  the  purpose  of  imx>oslng  another 
sentence  during  the  period  of  the  suspension 
of  the  Judgment. 

The  court,  in  its  order  Imposing  the  punish- 
ment of  ctmfinement  in  the  Jail,  ordered  that 
the  appellant  be  brought  into  court  at  the  ex- 
piration of  the  term  for  further  proceedings 
in  the  original  cause.  The  law  takes  no  ac- 
count of  parts  of  a  term  of  sentence,  which 
continues  from  beginning  to  end  as  one  term. 
Therefore  the  court  was  without  power  to 
separate  it  into  parts  for  the  purpose  of  giv- 
ing time  to  punish  for  other  offenses.  This 
does  not  mean,  of  course,  that  courts  are 
without  power  to  punish  convicts  for  other 
crimes.  On  the  contrary,  we  have  held  that 
a  convict,  serving  a  life  term,  may  be  tried 
and  executed  for  a  capital  ofCense.  Bell  v. 
SUte,  120  Ark.  630,  180  S.  W.  186.  That  is 
so  because  the  lower  punishment  of  imprison- 
ment is  merged  in  the  higher  one,  the  inflic- 
tion of  the  death  penalty. 

There  can  be  no  higher  punishment  for 
contempt  than  that  which  had  already  been 
Imposed  on  appellant  by  his  conviction  of  a 
felony.  A  punishment  by  confinement  in  the 
county  Jail  might  have  been  Imposed  to  run 
after  the  expiration  of  his  other  sentence,  but 
there  is  no  such  punishment  known  to  our  law 
as  "solitary  confinement"  In  that  sense  it  is 
an  unusual  punishment,  which  Is  expressly 
prohibited  by  the  Constitution  of  the  state, 
which  declares  that  cruel  and  unusual  pun- 
ishment shall  not  be  inflicted.  Const.  1874, 
art.  2,  i  9.  That  provision  of  the  Constitu- 
tion Is  directed  against  the  cruel  or  unusual 


character  of  punishment,  and  not  against  the 
duration  of  the  punishment.  Ex  parte 
Brady,  70  Ark.  876,  68  S.  W.  34.  And  that 
provision  applies  to  punishment  for  contempt. 
Ex  parte  Keeler,  45  S.  C.  537,  23  S.  £.  865, 
31  L.  R.  A.  678,  55  Am.  St  Rep.  785.  The 
term  "solitary  confinement"  is  a  relative  one, 
and  there  is  no  way  of  knowing  the  precise 
extent  to  which  it  may  be  carried.  A  prison- 
er may  be  put  In  a  cell  to  himself  without 
being  entirely  excluded  from  communication, 
or  he  may  be  confined  in  a  place  so  remote 
and  under  circumstances  so  peculiar  that  the 
severity  of  the  punishment  would  be  aug- 
mented to  a  very  considerable  degree.  Mis- 
demeanors are  punishable  in  this  state  by 
fine  or  imprisonment,  or  both,  and  any  other 
character  of  punishment  must  necessarily  be 
regarded  as  unusual  witliin  the  prohibition 
of  the  Constitution. 

We  conclude,  thefefore,  that  the  Judgment 
of  the  circuit  court  for  the  confinement  of 
appellant  in  Jail  as  a  punishment  for  the  con- 
tempt, to  begin  before  the  expiration  of  his 
term  in  the  penitentiary,  is  void;  and  also 
tliat  any  Judgment  of  confinement  in  any  un- 
usual manner  is  prohibited.  It  follows  from 
this  that  the  order  of  the  court  setting  aside 
the  Judgment  was  without  authority,  and  the 
jndgment  of  conviction  stands  as  if  it  had  not 
been  set  aside,  and  appellant  must  be  re- 
manded to  the  keepers  of  the  penitentiary 
for  confinement  under  that  Judgment 

The  Judgment  for  the  contempt  is  revers- 
ed, and  the  cause  remanded,  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


Ex  parte  HALL.     (No.   167.) 
(Supreme  Court  of  Arkansas.     Oct  2,  1916.) 

1.  Divorce   €=s>26!)(2)— ALiMOirr— How    Col- 
DKCTEn— Contempt. 

After  decree  for  permanent  alimony,  con- 
tempt proceedings  may  be  resorted  to  for  col- 
lection if  payment  is  refused. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  S§  756,  768;  Dec.  Dig.  <8=»26»(2).] 

2.  DivoBCB    «=>260(9)— AiMONT— How    Cot- 

UXTTEO — CONTEaCPT. 

Where  failure  to  pay  permanent  alimony 
resulted  from  bona  fide  belief  that  the  defend- 
ant had  paid  more  tlian  the  amount  decreed, 
and  not  from  contumacious  disregard  of  the 
court  order,  defendant  should  not  be  forthwith 
imprisoned  for  contempt,  bat  should  have  an 
opportunity  to  pay  or  to  take  steps  to  review 
the  judgment  of  contempt 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {  760;   Dec.  Dig.  <S=>260(9).] 

Certiorari  to  Garland  CSiancery  Court; 
Geo.  P.  Whittington,  Special  Chancellor. 

J.  H.  Hall  was  committed  for  contempt  in 
refusing  to  pay  a  Jndgment  for  alimony,  and 
he  brings  certiorari  to  review  the  order.  Pe- 
titioner granted  15  days  to  con^ly,  and  Judg- 
ment afiirmed. 

This  is  a  ptoceedlng  to  review  the  de- 
cree of  the  chancery  court,  committing  3.  H. 
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Hall  to  prison  for  contempt  In  refusing  to 
perform  the  decree  of  the  court  for  the  pay- 
ment of  alimony  to  his  divorced  wife,  Ellsa 
y.  Hall.    The  decree  for  divorce  recites: 

"And  it  appearing  to  the  court  that  the  de- 
fendant in  his  cross-complaint  prays  that  a 
reasonable  allowance  be  made  for  the  mainte- 
nance of  the  plaintiff,  Eliza  V.  Hall,  during  her 
life;  it  is  ordered,  adjudged,  and  decreed,  etc., 
that  said  J.  H.  Hall  pay  to  her  the  sum  of  $10 
per  month,  which  said  sum  shall  be  used  for  ac- 
tual living  expenses  and  for  no  other  purpose." 

Petitioner  answered  the  citation  to  show 
cause  why  he.  should  not  be  adjudged  guilty 
of  contempt  for  refusal  to  i)erform  the  Judg- 
ment, alleging  that  he  bad  more  than  paid 
the  amount  of  the  judgment  to  his  said  for- 
mer wife.  It  appears  from  the  testimony 
that  be  paid  tbe  first  three  monthly  install- 
ments Into  court,  and  she  expressly  declined 
and  refused  to  take  the  money,  stating  that 
she  would  never  do  so,  and  that  she  did  not 
regard  that  she  was  divorced  from  him,  nor 
intend  to  respect  the  decree.  He  made  no 
farther  payments  to  the  clerk,  but  permitted 
his  former  wife  to  occupy  a  house  belonging 
to  Mm,  the  rental  value  of  which  was  from 
$6  to  $10  per  month ;  gave  orders  to  certain 
merchants  that  she  be  supplied  with  groceries 
and  paid  the  bills  therefor  and  for  other  sup- 
plies, amounting  altogether,  he  claimed,  to 
more  than  the  sum  that  would  have  been  due 
under  the  decree  of  the  court.  The  testimony 
Is  In  conflict  as  to  the  amount  of  goods  and 
supplies  furnished,  the  value  of  the  premises 
occupied  by  Eliza  V.  Hall,  and  also  tends  to 
show  that  petitioner  collected  the  rents  dur- 
ing the  time  EUza  V.  Hall  occupied  his  bouse 
without  payment  of  rent,  upon  two  small 
cojtages  that  had  been  set  aside  for  ber  in 
tbe  decree  of  divorce.  Tbe  chancellor  found 
that  petitioner  was  due  under  tbe  decree, 
after  giving  him  proper  credit  for  all  sup- 
plies and  rents,  $160,  and  ordered  Its  pay- 
ment Petitioner  admitted  In  court  bis  abili- 
ty to  pay  tbe  amount  adjudged  to  be  due, 
and  refused  to  do  so,  whereupon  tbe  court 
committed  blm  for  contempt 

Davles  &  Davles,  of  Hot  Springs,  for  ap- 
pellant. A.  J.  Murphy,  of  Hot  Springs,  for 
Eliza  V.  HaU. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  The  testimony  is  In  conflict,  but  we 
are  unable  to  say  that  tbe  chanceUor'a  find- 
ing that  petitioner  had  failed  to  perform  the 
judgment  of  the  court  and  was  due  the  sum 
of  $160  thereunder  Is  clearly  against  the  pre- 
ponderance of  the  testimony. 

[1]  Petitioner  Insists  that,  so  long  as  he 
was  making  a  bona  fide  contention  that  be 
had  paid  the  Judgment  of  the  court  for  ali- 
mony, sapported  by  substantial  testimony, 
the  chancellor  was  without  authority  to  com- 
mit him  for  contempt.  He  knew  the  court's 
order  and  Judgment  against  him  for  the  pay- 
ment of  alimony,  and  that  demand  had  been 
made  therefor,  and  answered  the  citation,  al- 
leging that  he  bad  complied  with  tbe  decree 


and  was  in  no  wise  In  default  or  contempt 
The  court  after  hearing  tbe  matter,  found 
that  he  had  failed  to  comply  with  the  de- 
cree for  payment  of  the  alimony,  and  that 
he  owed  $160  under  the  terms  of  it,  which  he 
declared  be  was  able  to  pay,  but  declined  to 
do  so.  It  Is  well  recognized  that  after  a 
decree  has  beeq  rendered  for  permanent  ali- 
mony, payment  thereof  may  be  enforced  by 
attadimentB  or  orders  ccxnmltting  for  con- 
tempt 

''Even  after  the  expiration  of  the  term  at 
which  a  decree  for  permanent  alimony  was 
granted,  payment  thereof  may  be  enforced  by 
an  order  committing  the  husband  for  contempt 
of  court,  owing  to  the  fact  that  alimony  does 
not  constitute  a  debt  within  the  meanmg  of 
that  term  as  used  in  the  usual  constitutional 
inhibition  against  imprisonment  for  debt 
*  *  *  Although  statutes  frequently  provide 
for  enforcing  the  payment  of  alimony  by  at- 
tachment for  contempt,  nevertheless  a  court 
has  inherent  author!^  to  do  so  even  in  the 
absence  of  statute."    1  R.  0.  L.  960. 

Cyc.  aeLja: 

"The  right  to  enforce  payment  of  permanent 
alimony  by  contempt  proceedings  belongs  in- 
herently to  the  courts  having  jurisdictmn  in 
divorce  suits,  or  is  conferred  upon  them  by 
statute  as  a  necessary  incident  to  the  execution 
of  such  jurisdiction;  nor  does  the  imprison- 
ment of  the  husband  as  a  result  of  contempt 
proceedings  violate  a  constitutional  provision 
against  imprisonment  for  debt"    14  Cyc  799. 

See,  also,  Staples  v.  Staples,  87  Wis.  692. 
58  N.  W.  1036,  24  L.  R.  A.  433,  and  note,  and 
note  to  137  Am.  St  Rep.  876,  for  a  collection 
of  cases  upon  the  subject' 

Our  statutes  recognize  proceedings  for 
contempt  as  an  appropriate  remedy  for  en- 
forcement of  orders  and  decrees  for  payment 
of  alimony  pendente  lite,  and  our  decisions 
indicate  that  it  may  be  resorted  to  for  the 
collection  of  permanent  alimony  upon  a  de- 
cree rendered  therefor.  Section  2682,  Klrby's 
Digest ;  Pryor  ▼.  Pryor,  88  Ark.  810.  114  S. 
W.  700,  129  Am.  St  Rep.  102;  Casteel  v. 
Casteel,  88  Ark.  477;  Sbirey  t.  Hill,  81  Ark. 
137,  98  S.  W.  731. 

[2]  Tbe  petitioner's  ftdlure  to  pay  tbe  ali- 
mony in  accordance  with  the  decree  of  the 
court  therefor  appears  to  have  resulted  from 
a  bona  llde  belief  that  be  had  more  than  paid 
the  amount  thereof  In  rents  and  suppUes  ac- 
ceptable to  Eliza  Hall,  and  not  from  a  cmi- 
tumaclous  disregard  of  the  court's  decree  or 
in  willful  disobedience  of  it  The  court  hav- 
ing heard  the  matter  upon  his  answer  to  the 
citation  and  found  that  he  had  failed  to  com- 
ply with  the  order  and  was  still  due  a  bal- 
ance of  $160  In  accordance  with  its  terms, 
should  have  fixed  a  short  day  for  the  pay- 
ment thereof,  and  not  have  committed  peti- 
tioner to  Jail  immediately  until  it  was  paid, 
thus  giving  blm  an  opportunity  to  take 
steps  for  a  review  of  the  Judgment  before 
being  committed  to  prison. 

Since  the  Judgment  has  been  suspended, 
however,  upon  the  writ  Issued  from  this 
court.  Which  has  atflrmed  It  as  to  the  amount 
due,  and  the  petitioner,  who  admits  his  abiU- 
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ty  to  pay,  wUl  have  15  days  from  this  time 
In  wbldi  to  comply  with  tb«  ordei  of  the 
court  below,  Ita  Judgment  is  affirmed. 


MOT^AIi  LIFE  INS.  CO.  t.  HBNIiBY, 
(Na  180.) 

(Supreme  Conrt  of  Arkansas.     Oct  9,  1916.) 

INSUBANCK  «=>360(8)— LnS  INSUBANCE— PBB- 

uivitB — Payment. 
A  life  policy  issued  by  a  mutnal  insurance 
company  providing  for  an  annual  premium  de- 
clared Uiat  the  company  would  accept  premiums 
semiannually  or  quarterly,  provided  the  change 
was  made  on  any  anniversary  of  the  date  of  the 
policy.  It  was  insured's  custom  to  apply  divi- 
dends to  payment  of  the  policy.  When  the  an- 
nual premium  became  due,  insured's  dividend 
was  sufficient  in  amount  to  have  paid  the  pre- 
mium in  advance  for  one  quarter.  The  premium 
was  not  paid  by  insured  until  a  few  days  after 
the  expiration  of  the  month  of  grace  for  pay- 
ment of  premiums.  The  company  retained  the 
premium  payment  and  dividend  until  insured's 
death,  having  notified  her  that  she  would  be  re- 
instated upon  passing  another  medical  examina- 
tion. Held,  that  as  it  is  the  duty  of  the  ofBcers 
of  a  mutual  insurance  company  to  give  just  and 
reasonable  protection  to  the  rights  of  policy 
holders,  and  as  the  dividend  in  the  possession  of 
the  company  when  the  premium  became  due  wag 
sufficient  to  have  paid  a  quarter's  premium,  and 
the  remainder  of  tne  yearly  premium  was  receiv- 
ed within  that  quarter,  the  policy  cannot  be 
deemed  as  having  lapsed,  though  insured  did  not 
specifically  direct  the  dividend  to  be  used  in 
paying  a  quarter's  premium. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  920;    Dec.  Dig.  <S=»360(3).] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  Thos.  C.  Trimble,  Judge. 

Action  by  J.  D.  Henley,  guardian  for  J.  D. 
Henley,  Jr.,  against  the  Mutual  life  Insor- 
ance  Company.  From  a  Judgment  for  plain- 
tiff,  defendant  appeals.    Affirmed. 

J.  B.  Henley,  guardian  for  J.  B.  Henley, 
Jr.,  sued  the  Mutual  Life  Insurance  Company 
of  New  York  to  recover  $3,000,  the  amount 
of  an  insurance  policy  Issued  by  it  to  Addle 
Ij.  Henley,  payable  to  J.  D.  Henley,  Jr.,  her 
minor  child.  The  policy  was  issued  on  the 
Stb  day  of  March,  1909,  and  Addle  L.  Hen- 
ley died  on  the  17th  day  of  March,  1915. 
The  premium  was  146.98,  payable  in  advance 
on  December  8th  of  each  year.  The  husband 
of  the  Insured  paid  the  premium  every  year 
and  always  remitted  to  the  company  the 
amount  of  the  premium,  less  the  dividend. 
The  defendant  was  a  mutual  life  insurance 
company,  and  the  dividend  on  the  policy 
earned  In  1914  was,  on  December  8th.  $13.02. 
The  company  gave  the  Insured  notice  of  the 
date  of  the  payment  of  the  annual  premium. 
The  policy  contained  a  clause  which  gave  the 
Insured  30  days  of  grace  within  which  to 
pay  the  annual  premium.  On  January  4, 
1915,  the  defendant  wrote  a  letter  addressed 
to  Mrs.  Addle  Henley  at  her  home  at  Brink- 
ley,  Ark.,  in  which  it  notified  her  that  the 
30  days  of  grace  allowed  within  which  to 
make  payment  under  her  i>olicy  would  ex- 


pire on  January  8,  1915.     The  letter  con- 
tinued as  follows: 

"The  amount  due  on  that  date  is  as  follows: 

Premium    $46.98 

Less  dividend 13.02 


133.96 
Interest  on  total  for  30  days  at  6  per  cent.      .15 

Total  .$S4.U 

"Kindly  send  check  to  cover." 

On  the  18th  day  of  January,  1916,  the  hus- 
band of  the  Insured  mailed  a  check  for  the 
133.96  to  the  insurance  company.  The  Insur- 
ance company  collected  the  check  and  deposit- 
ed it  to  what  they  called  a  suspense  account. 
That  Is  to  say,  they  did  not  apply  the  check 
In  payment  of  the  annual  premium,  but  wrote 
to  the  insured  that  her  policy  could  be  re- 
instated upon  her  submittittg  to  a  medical 
examination  and  sending  the  pr<ver  health 
certificate.  In  the  meautime  they  retained 
the  check  for  the  premium,  and  also  the  divi- 
dend. Other  letters  were  sent  to  her  and 
her  husband  urging  her  to  submit  to  an 
examination  and  send  in  a  health  certiflcate 
for  the  pui-pose  of  reinstating  her  policy 
which  the  agent  of  the  company  claimed  had 
been  forfeited  because  the  premium  had 
not  l>een  paid  prior  to  the  8th  day  of  Janu- 
ary, 1915.  During  the  pendency  of  the  nego- 
tiations Mrs.  Henley  was  in  the  state  of  Tex- 
as on  a  visit,  and  died  on  March  17,  1915. 
The  insurance  company  was  notified  of  the 
death  of  Mra  Henley.  It  then  returned  to 
her  husband  the  amount  of  the  check  which 
he  had  sent  to  them  on  January  18tb  in  pay- 
ment of  the  annual  premium  on  her  policy. 
About  a  week  later  the  husband  received  a 
check  for  $13.02  for  the  dividend.  The  insur- 
ance policy  also  contained  the  following: 

"Payment  of  Premiums:  The  company  will  ac- 
cept payment  of  premiums  at  other  times  than 
as  stated  above,  as  follows:  $24.42  ^-annual- 
ly on  each  8th  day  of  December  and  June, 
or  $12.45  ^-annually  on  each  8th  day  of 
December,  March,  June,  and  September,  pro- 
vided such  change  is  made  on  any  anniversary 
of  the  date  of  this  policy." 

One  of  the  agents  of  the  Insurance  com- 
pany testified  that  it  had  been  the  custom 
of  Mrs.  Henley,  since  she  had  taken  out  the 
policy  sued  on,  to  apply  her  dividends  on 
the  payment  of  the  annual  premiums.  He 
also  testified  that  Mrs.  Henley  never  asked 
to  change  the  date  of  the  payment  of  her 
premium.  The  case  was  tried  before  the 
court  sitting  as  a  Jury.  The  court  found  the 
issues  in  favor  of  the  plaintiff,  and  a  Judg- 
ment was  entered  accordingly.  The  defend- 
ant has  apiieaied. 

Rose,  Hemingway,  CantreU,  Loughborough 
&  Miles,  of  Little  Rock,  Lee  &  Moore,  of 
Clarendon,  and  Frederick  L.  Allen,  of  New 
York  City,  for  appellant.  O.  Otis  Bogle  and 
C.  F.  Greenlee,  both  of  Brlnkley,  for  appel- 
lee. 


As>For  other  cases  see  sama  toplo  and  KBT-MOUBGR  In  all  Key-Numbered  Digests  and  ladexes 
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HART,  3.  (after  stating  the  facts  as  above). 
The  prlndplea  of  law  goTernlng  cases  of  thia 
character  Is  stated  In  the  case  of  the  Union 
Central  Life  Insurance  Co.  v.  Caldwell,  68 
Ark.  505,  58  S.  W.  355,  as  follows: 

"The  proof  showed  that  the  assured  had  the 
right  to  have  the  dividends  applied  otherwise. 
In  the  absence  of  any  stipulation  in  the  policy, 
and  of  any  directions  otherwise  by  the  assured 
as  to  the  application  of  dividends  which  have 
been  declared,  it  is  the  duty  of  a  mutual  com- 
pany to  apply  such  dividends  to  the  payment  of 
interest  on  loans  made  on  the  policy,  when  by  so 
doing  a  forfeiture  of  all  rights  and  benefits  un- 
der the  policy  will  be  prevented.  This  is  the 
rule  in  the  case  of  premiums  to  keep  the  policy 
in  force  from  year  to  year,  and,  of  course,  would 
be  for  the  payment  of  interest  on  an  ordinary 
loan,  which  prevents  a  sale  of  the  policy." 

The  court  said  that  the  doctrine  had  its 
origin  in  that  fundamental  principle  of  Jus- 
tice which  will  compel  one  who  has  funds  in 
bis  hands  belonging  to  another,  which  may 
be  used,  to  use  such  funds,  if  at  all,  for  the 
benefit,  and  not  to  the  injury,  of  the  owner ; 
for  his  consent  to  the  one,  and  dissent  to  the 
other,  will  be  presumed.  Forfeitures  are  not 
favored  either  at  law  or  in  equity,  and  so  far 
as  is  reasonable  contracts  are  to  be  con- 
strued so  as'  to  avoid  a  forfeiture.  Policy 
holders  in  a  mutual  insurance  comimny  are 
members  of  the  coriwratlon,  and  are  entitled 
to  have  the  officers  and  agents  give  Just  and 
reasonable  protectlcHi  to  their  rights.  In- 
surance contracts  are  written  on  printed 
forms  carefully  prepared  by  experts  of  the 
company,  and  it  is  not  necessary  to  cite  au- 
thorities to  sustain  the  proposition  that  for- 
feitures are  only  enforced  when  it  appears 
that  this  is  the  plain  meaning  of  the  con- 
tract 

In  the  instant  case  the  premiums  were  pay- 
able annually  on  the  8th  day  of  December, 
and  the  policy  contained  a  provision  allow- 
ing 30  days  of  grace  within  which  to  pay 
the  premium.  The  policy  also  contained  a 
proTlsion  that  the  premium  might  be  paid 
semiannually  or  quarterly.  Quarterly  on  the 
8th  of  December,  March,  June,  and  Septem- 
ber, in  the  sum  of  fl2.45  for  each  quarter. 
The  company  had  in  its  bands  a  dividend 
to  the  credit  of  the  assured  in  the  sum  of 
$13.02.  This-  was  more  than  sufficient  to  pay 
the  premium  for  the  first  quarter.  But  it  is 
urged  on  the  part  of  the  Insurance  company 
that  the  assured  had  not  elected  to  pay  the 
premium  in  quarterly  installments,  and  that 
in  the  absence  of  such  election  the  company 
was  not  required  to  apply  the  dividends  to 
the  payment  of  the  premium  because  there 
was-  not  sufficient  amount  on  hand  to  pay 
the  whole  annual  premium.  We  do  not  agree 
with  counsel  for  the  insurance  company.  In 
the  application  of  the  rule  announced  in  the 
case  above  cited,  we  think  the  consent  of  the 
assured  to  the  appropriation  of  the  dividend 
to  the  payment  of  the  first  quarterly  install- 
ment may  be  presumed.  The  assured  con- 
tracted with  the  insurance  company  to  pay 


her  a  stated  sum  at  her  death.  She  became 
a  member  of  a  mutual  insurance  company, 
the  duty  of  whose  officers,  as  we  have  al- 
ready seen,  is  to  give  Just  and  reasonable 
protection  to  the  rights  of  the  members. 
Hence  it  Is  not  to  be  supposed  that  a  member 
and  policy  holder  would  object  to  the  com- 
pany applying  the  dividend  In  its  hands  to 
the  payment  of  the  quarterly  installment  of 
his  premium,  and  thereby  forfeit  his  policy, 
and  thus  defeat  the  end  sought  to  be  accom- 
plished by  him  in  making  the  contract  of 
insurance.  The  amount  of  dividends  in  the 
hands'  of  the  company  belonging  to  the  as- 
sured was  $13.02.  On  the  18th  of  January, 
1915,  the  husband  of  the  assured  sent  his 
check  to  the  company  for  $33.96^  the  bal- 
ance of  the  annual  premium.  It  had  been  the 
custom  of  the  company  to  apply  the  dividend 
towards  the  payment  of  the  annual  premium. 
Wben  all  the  facts  are  considered  in  the 
light  of  the  principles  at  law  above  stated, 
we  think  the  court  was  right  In  holding 
there  was  no  forfeiture  of  the  VoUcj,  and 
its  Judgment  must  be  affirmed. 


INGRAM  ▼.  PENCE.    (No.  170.) 
(Supreme  Court  (^  Arkansas.     Oct.  9,  1916.) 

1.  Tboveb   and   Convebsion    «=>40(3)  —  Ac- 
tions—Evidewcb—Sufficienct. 

In  an  action  for  the  conversion  of  mules  and 
hamesf,  evidence  held  sufficient  to  show  that  ti- 
tle passed  to  plaintifiTs  Intestate,  and  to  war- 
rant a  verdict  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  SS  234,  235 ;  Dec.  Dig. 
«=>40(3).] 

2.  Tbotbb  and   Convebsion   «=>40(S)— Ac- 
tions—Evidioicb—Sufficiknct. 

In  an  action  for  conversion  of  timber  and 
timber  products,  evidence  held  sufficient  to  war- 
rant a  finding  that  title  to  the  property  was  in 
plaintiff's  intestate,  and  to  justify  a  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {{  234,  235;  Dec.  Dig. 
«=»40(3).] 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty;   G.  W.  Hendricks,  Judge  on  Ehcchange. 

Action  by  E.  L.  Pence,  as  administrator, 
against  E.  J.  Ingram.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Will  Akers,  of  Little  Rock,  for  appellant 
Emmet  Vaughan,  of  Des  Arc,  and  Trimble  & 
Williams,  of  Lonoke,  for  appellee. 

HART,  J.  E.  L.  Pence,  as  administrator 
of  the  estate  of  C.  Wl  Pence,  deceased.  Insti- 
tuted this  action  in  the  circuit  court  against 
E.  J.  Ingram  to  recover  damages  for  the  al- 
leged conversion  of  four  mules  and  harness 
for  them,  a  wagon,  and  some  rims  and 
spokes.  The  case  was  tried  before  a  Jury, 
which  returned  a  verdict  for  the  plaintiff  for 
the  value  of  the  mules  In  the  sum  of  $575, 
for  the  rims  and  spokes  in  the  sum  of  $530, 
for  the  wagon  $65,  and  for  the  harness  $50, 
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being  In  all  $i;220.  Judgment  was  entered 
npon  the  verdict  In  favor  of  the  plaintiff, 
and  the  defendant  has  appealed. 

[1]  The  only  assignment  of  error  relied 
upon  for  a  reversal  of  the  Judgment  is  that 
the  evidence  is  not  sufficient  to  sum>ort  the 
verdict 

J.  H.  Davis  sold  to  CSarence  W.  Pence  sev- 
eral hundred  acres  of  timber.  Fence  had  a 
sawmill,  and  began  to  cut  the  timber  into 
rims  and  spokes.  He  purchased  four  mules 
from  K  J.  Ingram  for  $625.  He  used  these 
mules  in  hauling  timber  and  lumber  in  the 
operation  of  his  mill.  He  got  into  litigation 
with  Davis  while  he  was  operating  the  mill, 
and  sold  it  to  Ingram.  According  to  the  tes- 
timony of  Ingram,  the  sale  was  a  bona  fide 
one,  and  he  left  Pence  continue  to  operate 
the  mill,  and  furnished  him  money  with 
which  to  do  so.  According  to  the  evidence 
adduced  in  favor  of  the  plaintiff,  the  sale  of 
the  mill  by  Pence  to  Ingram  was  made  for 
the  purpose  of  defrauding  Davis.  In  any 
event  Pence  continued  to  operate  the  mill, 
and  Ingram  furnished  him  money  with  which 
to  do  80.  Pence  got  sick  in  the  latter  part  of 
November,  and  died  on  the  Sd  day  of  De- 
cember f<rilowing.  After  his  death  B.  h. 
Pence  became  administrator  of  his  estate. 
Ingram  refused  to  turn  over  the  property 
embraced  in  this  lawsuit  to  him,  and  plain- 
tiff, as  above  stated,  sued  Ingram  for  the 
conversion  of  it  According  to  the  testimony 
of  Ingram  and  his  father-in-law,  he  sold  the 
mules  to  Pence  for  $625,  and  retained  the 
title  to  them  until  they  were  paid  for.  There 
was  no  written  contract  of  the  sale  of  the 
mules.  In  regard  to  the  sale  of  the  mules,  E. 
h.  Pence  was  asked: 

"Were  those  mules  the  property  of  your 
brother?" 

He  answered: 

"Yes,  sir ;  my  brother  had  bought  those  mules 
of  Ingram;  it  was  some  stuff  that  Mr.  Ingram 
had  over  at  Haskell,  and  he  told  my  brother  if 
he  wanted  to  buy  this  stuff  he  would  bring  it 
over  here,  and  'if  yon  don't  want  to  buy  it  I  will 
not  bring  it  over  here,'  and  my  brother  says,  'If 
it  is  good  stuff  I  will  take  it,'  and  Ingram  said 
it  was  good  stuff,  and  my  brother  told  him  he 
would  take  them,  and  he  sent  and  got  them,  and 
my  brother  asked  him  what  the  mules  would  be 
worth,  and  he  said  be  did  not  know  what  they 
were  going  to  have  against  them  yet,  and  he 
sent  his  driver  over  there  to  buy  them  in,  and 
he  told  my  brother  the  mules  would  be  worth 
|625.  One  of  the  mules  had  fistula,  and  he 
guaranteed  it  to  be  all  right,  and  the  fistula  got 
so  bad  we  could  not  work  it,  and  be  let  my 
brother  have  his  buggy  horses  until  he  could 
trade  it  off.  My  brother  was  to  pay  him  $50 
a  month  until  they  were  paid  for.  Mr.  Ingram 
told  me  the  last  of  July  or  the  first  of  August 
— T  asked  him  if  he  was  making  the  payments 
an  right,  and  he  said  he  was  and  making  some 
money  if  we  would  cut  him  loose  from  Mr. 
Davis.  I  stayed  there  until  the  27th.  and  Mr. 
Ingram  .was  still  furnishing  my  brother  money 
to  do  business  on." 

It  is  the  contention  of  counsel  for  the  de- 
fendant that  this  is  all  the  testimony  in  fa- 
vor of  the  plaintiff  on  the  sale  of  the  mules, 
and  that  it  does  not  tend  to  contradict  the 


evidence  of  the  defendant  We  do  not  agree 
with  counsel  for  the  defendant  In  another 
portion  of  bis  testimony  Pence  stated  that 
Ingram  did  not  retain  the  title  to  the  mules. 
Then,  too,  B.  T.  McGlasson  testified  that  he 
was  present  when  the  contract  was  made  be- 
tween Pence  and  Ingram  for  the  sale  of  the 
mules.  He  said  the  purchase  price  was  $625. 
There  is  nothing  in  his  testimony  to  indicate 
that  Ingram  retained  the  title  to  the  mules 
until  they  were  pal6  for.  The  witnesses  tes- 
tified at  great  length,  and  it  would  be  im- 
practical to  set  out  the  testimony  in  full  of 
each  witness.  We  deem  It  sufficient  to  say 
that,  when  all  the  circumstances  of  the  case 
are  considered,  we  do  not  think  it  can  be 
said  that  the  undisputed  evidence  shows  that 
Ingram  retained  title  to  the  mules  untU  paid 
for.  Therefore  it  cannot  be  said  that  the 
evidence  is  not  legally  sufficient  to  support 
the  verdict 

In  regard  to  the  wagon  and  harness.  It 
may  be  stated  briefly  that  there  was  evidence 
tending  to  show  that  the  sale  of  them  by 
Ingram  to  Pence  was  an  absolute  one. 
Hence  it  cannot  be  said  that  the  evidence  as 
to  the  harness  and  wagon  was  not  legally 
sufficient  to  warrant  the  verdict 

[2]  In  regard  to  the  timber,  Ingram  testified 
that  he  purchased  the  mill  from  Pence  on 
April  IS,  1912,  and  took  a  bill  of  sale  there- 
for. He  stated  that  on  the  same  day  be  em- 
ployed Pence  to  run  the  mill  for  him,  with 
the  agreement  that  he  would  buy  the  mill 
and  let  Pence  run  it;  that  he  would  give 
Pence  so  much  per  thousand  on  what  timber 
he  cut,  and  agreed  to  sell  the  mill  back  to 
him  at  the  same  price  at  which  he  bought 
it ;  that  Pence  was  to  furnish  the  hands  and 
everything,  and  was  to  receive  the  proceeds 
or  profits  less  $2  per  thousand  on  the  rims, 
and  $1.50  per  thousand  on  the  spokes.  In- 
gram further  stated  that  after  Pence  died  B. 
L.  Pence  came  down,  and  that  he  told  Pence 
that  he  would  not  let  the  timber  be  moved 
until  they  could  measure  up  the  logs;  that 
they  went  out  on  the  yard  and  estimated  the 
spokes;  that  they  agreed  upon  the  amount 
of  rims  and  spokes  there,  and  that,  pursuant 
to  the  agreement,  he  went  back  into  the 
store  and  credited  the  rims  and  spokes  to  the 
account  of  C.  W.  Pence,  and  then  told  E.  L. 
Pence  that  there  was  $275  against  the  mill, 
and  that  he  would  release  all  his  claims 
against  It  for  that  sum;  that  he  did  not 
tell  Pence  that  this  included  the  indebted- 
ness of  his  brother  on  the  moles,  wagon, 
and  harness;  that  this  was  a  separate 
matter  altogether.  E.  L.  Pence  and  his 
father  testified  that  Ingram  told  them  that 
the  $276  included  all  the  Indebtedness  that 
0.  W.  Pence  owed  him,  and  that  he  would 
turn  over  all  the  property  to  him  upon  pay- 
ment of  that  sum;  that  they  made  arrange- 
ments to  get  the  money,  and  went  back  again 
the  next  morning  for  the  purpose  of  paying 
it  to  Ingram;  that  Ingram  refused  to  receive 
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It,  and  told  blm  tbat  the  wbole  indebtedness 
amounted  to  something  more  than  9800. 
They  denied  that  they  agreed  with  Ingram 
that  be  might  tahe  charge  of  the  rims  and 
spokes  and  credit  the  value  of  them  on  the 
indebtedness  due  him  by  the  estate  of  C.  W. 
Pence,  deceased. 

Under  the  testimony  adduced  by  the  plain- 
tiff the  Jury  was  warranted  in  finding  that 
the  rims  and  spokes  belonged  to  C  W.  Pence 
in  bis  lifetime,  and  became  the  personal 
property  of  his  estate  after  his  death.  If 
so,  the  administrator  of  bis  estate  was  enti- 
tled to  the  possession  of  It.  There  was  also 
evidence  adduced  In  favor  of  the  plaintiff 
tending  to  show  that  there  were  rims  and 
spokes  on  band  of  the  value  found  by  the 
jury. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 


ST.  LOUIS,  I.  M.  &  S.  RT.  00.  v.  STEVEN- 
SON.   (No.  176.) 
(Supreme  Court  of  Arkansas.     Oct.  9,  1916.) 

1.  Railroads  «=5»68— Right  of  Way— Wi1)th. 

Under  Kirby's  Dig.  !|  2939,  2940,  authoriz- 
ing  a  railroad  company  to  acquire  lands  neces- 
sary for  the  maintenance  of  its  railroad  and  to 
lay  out  its  road,  not  exceeding  six  rods  In  width, 
a  railroad  company,  acquiring  a  right  of  way  by 
deed  which  did  not  fix  the  width,  can  occapy  a 
strip  six  rods  wide  if  necessary,  but  if  it  actually 
occupies  a  narrower  strip,  it  cannot  thereafter, 
under  the  same  deed,  daim  the  right  to  occupy 
the  strip  for  the  full  width. 

[EM.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  ff  159,  160;   Dec.  Dig.  <S=s>68.] 

2.  Railboads  <8=68— Bight  oif  Wat— Width 
-User. 

Where  a  right  of  way  deed  to  a  railroad  com- 
pany did  not  fix  the  width  of  the  right  of  way, 
the  company's  occupancy  includes,  not  only  the 
land  occupied  by  the  track  and  by  the  pits  from 
which  earth  was  excavated  for  the  embankment, 
but  extends  to  the  Outer  line  of  poles  carrying 
a  telegraph  wire  which  is  used  in  the  operation 
of  the  railroad. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §g  159,  160;  Dec.  Dig.  <^=>68.] 

Appeal  from  Circuit  Court,  Iiee  County; 
J.  H.  Jackson,  Judge. 

Action  by  J.  E.  Stevenson  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  the  plaintiff,  and 
defendant  appeals.    Affirmed. 

Troy  Pace,  of  Uttle  Bock,  and  W.  B.  Sat- 
terfield,  of  Helena,  for  appellant.  D.  S. 
Plummer  and  Daggett  &  Daggett,  all  of  Marl- 
anna,  and  Mann,  Bussey  &  Mann,  of  Forrest 
City,  for  appellee. 

McCULLOCH,  O.  J.  This  is  an  action  in- 
stituted by  appellee  against  appellant  to  re- 
cover damages  to  the  extent  of  the  alleged 
value  of  land  taken  by  appellant,  a  railway 
corporation,  as  a  part  of  its  right  of  way. 
The  court,  sitting  as  a  jury,  found  In  appel- 
lee's favor,  and  awarded  damages  in  the  sum 
of  $100,  the  amount  stipulated  by  the  par- 


ties to  be  the  value  of  tbe  land  In  contro- 
versy. 

The  facts  are  undisputed,  being  aet  forth 
In  an  agreed  statement.  It  appears  tbat 
many  years  ago  the  railroad  was  constructed 
by  appellant's  predecessor,  the  Iron  Mountain 
&  Helena  Ballway  Ck)mpany,  throogb  lands 
then  owiled  by  J.  B.  Brandon,  who  subse- 
quently conveyed  to  appeUee.  Brandon's  deed 
to  said  railroad  company,  dated  March  22, 
1870,  recites  the  consideration  that  the  rail- 
road was  to  be  built  through  and  over  the 
lands  of  the  grantors,  and  granted  a  right  of 
way  "through  and  over  said  lands,  situated 
as  aforesaid,"  without  specifying  the  width 
of  the  right  of  way  so  granted;  nor  does  the 
deed  descilbe  any  particular  land,  but  merely 
gives  tbe  right  of  way  over  the  lands  of  the 
several  grantors  who  signed  the  deed,  situ- 
ated in  Phillips  and  St.  Francis  counties. 
Tbe  deed  has  never  been  recorded.  Said  rail- 
way company,  in  constructing  Its  road  over 
the  land  in  controversy,  built  an  embankment 
or  dump  30  feet  in  width,  and  in  doing  so 
dug  pits  in  excavating  earth  4  feet  In  width, 
and  situated  a  distance  of  10  feet  oa  each 
side  of  the  dump.  Tbe  dump  Itself  and  the 
pits,  counting  from  the  outer  edges,  occupied 
a  strip  60  feet  in  width.  Said  company  also 
constructed  and  continuously  maintained  a 
telegri^h  line,  cfnaisting  of  poles  and  wires 
strung  thereon,  along  the  east  side  of  the 
track  40  feet  distant  from  the  center  of  the 
track.  Tbe  grantor,  Brandon,  contlnoed  to 
cultivate  tbe  lands  up  to  the  edge  of  the 
borrow  pits,  and  appellee,  bis  grantee,  eaor 
tinned  so  to  cultivate  the  land  until  the  year 
1912,  when  appellant,  having  succeeded  to 
the  rights  of  tbe  Iron  Mountain  &  Helena 
Railway  Company,  undertook  to  fence  its 
right  of  way,  and  constructed  fences  on  eadi 
side  of  the  track  50  feet  from  the  center  of 
tbe  track.  Appellee  immediately  Instituted 
this  action  to  recover  as  damages  tbe  value 
of  the  land  between  tbe  edges  of  the  pits  on 
each  side  of  tbe  track  and  tbe  fences,  treat- 
ing this  new  occupancy  as  a  fresh  taking  of 
the  land  not  embraced  In  the  original  occu- 
pancy under  the  grant  from  Brandon. 

[1]  The  contention  of  appellant  is  that  the 
deed  of  Brandon  to  appellant's  predecessor 
constituted  a  grant  of  the  right  of  way  of  the 
full  width  of  six  rods  authorized  by  the  stat- 
ute, and  that  the  occupancy  of  any  portion 
of  the  atrip  constituted  an  occupancy  of  the 
wbole.  The  statute  In  question  authoilaes  a 
railroad  company — 

"to  purchase,  and  by  voluntary  grants  and  dona- 
tions receive  and  take,  and  •  »  •  enter  upon 
and  take  possession  of  and  hold  and  use,  all  such 
lands  and  real  estate  and  other  property  a£  ma; 
be  necessary  for  the  construction  and  mainte- 
nance of  its  railroad,"  etc,  and  to  "lay  out  iti 
road,  not  exceeding  six  rods  wide,  and  to  con- 
struct the  same,  and  for  the  purpose  of  cuttings, 
embankments  and  procuring  stone  and  gravd 
may  take  as  much  more  land,  within  the  limits 
of  its  charter,     •     *     *     as  may  be  necessary 
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for  the  proper  construction  and  secnritr  of  the 
road."    Kirby'8  Digest,  {§  2939,  2940. 

This  court  baa  Iield  that  the  statute  In 
qut-sllon  prescribes  the  maximum  width  of 
the  light  of  way  for  the  purpose  of  laying 
out  n  railroad.  McKennon  t.  Railway  Co., 
68  Ark.  104,  61  S.  W.  383;  Railway  Ck).  7. 
Faisst,  99  Ark.  61.  137  S.  W.  816.  The  right 
of  way  deed,  even  without  spedflcation  of 
the  width,  conferred  upon  the  grantee  the 
rie^t  to  occupy  a  strip  of  the  fuU  width  speci- 
fied In  the  statute,  but  It  does  not  constitute 
an  absolute  conveyance  of  a  strip  of  land  of 
that  width.  It  gives,  in  other  words,  the 
right  to  locate  the  railroad,  and  In  doing  so 
to  use  a  strip  as  wide  as  that  specified  In  the 
statute.  But  having  once  appropriately  des- 
ignated the  location,  the  rights  under  that 
deed  are  exhausted,  and  any  additional  lands 
within  the  maximum  amount  prescribed  by 
statute,  or  the  right  to  occupy  the  same,  must 
be  reacquired  by  a  new  grant  or  by  condem- 
nation. 

The  case  of  Vlcksbnrg  A  M.  B.  R.  Go.  y. 
Barrett,  67  Miss.  679,  7  South.  649,  is  directly 
in  point.  The  deed  under  consideration  in 
that  case  was  one  conveying  to  the  raili'oad 
company  a  right  of  way  100  feet  In  width 
across  certain  lands,  but  the  full  width  of  the 
strip  was  not  actually  occupied  in  locating 
the  road.  Many  years  afterwards,  when  the 
original  grantor  of  the  right  of  way  had  con- 
veyed the  lands  to  others,  the  railroad  com- 
pany, as  in  this  case,  sought  to  take  the  re- 
mainder of  the  100-foot  strip  described  In  the 
deed.  The  Supreme  Court  of  Mississippi  de- 
cided against  the  contention  of  the  railroad 
company,  and  in  disposing  of  the  case  said: 

"The  conveyance  from  Gohea  did  not  grant  a 
right  of  way  to  the  company  100  feet  wide.  The 
right  granted  was  of  a  way  'not  to  exceed  in 
width  one  hundred  feet,'  within  which  limit  the 
officers  of  the  company  were  to  'use  so  much  land 
as  they  may  deem  necessary.'  The  way  granted 
was  not  fixed  by  the  deed  as  to  place,  quantity, 
or  direction.  It  was,  until  located,  a  floating 
right,  exercisable  over  any  portion  of  the  land 
within  the  limit  of  width  specified.  Action  was 
required  by  the  company  to  indicate  and  fix  the 
way  granted;  and,  though  it  may  be  true,  as 
contended  by  counsel  for  the  company,  that  ordi- 
narily or  universally  the  roadbed  of  railroads  is 
laid  along  the  center  of  the  right  of  way,  such 
custom  cannot  control  where  th^  conduct  of  the 
parties  touching  the  particular  right  claimed  is 
shown  to  have  been  otherwise.  •  •  •  The 
claim  here  is  to  extend  a  grant,  the  limits  of 
which  have  been  fixed  by  the  parties,  so  as  to  in- 
clude lands  which  might  have  been,  but  were 
not,  deemed  'necessary'  by  the  officers  of  the  com- 
pany when  it  located  its  way  under  the  grant. 
We  find  nothing  in  the  conveyance  by  which  au- 
thority to  locate  the  way  might  be  exercised 
more  than  once,  and  by  the  location  then  fixed 
the  company  must  be  concluded." 

Another  decision  to  the  same  effect  is  Ft. 
Wayne,  O.  &  L.  Ry.  C!o.  v.  Sherry,  126  Ind. 
334,  26  N.  E.  898,  10  U  R.  A.  48.  The  statute 
under  consideration  in  that  case,  as  in  the 
present  one,  described  the  maximum  of  six 
rods  for  the  width  of  a  railroad  location,  and 
there  was  a  conveyance  of  a  right  of  way 
188S.W.-68 


without   specifying  the   width  of  the   way 
granted.    The  court  said: 

"The  contention  of  the  appellant's  counsel  is, 
in  effect,  that  as  the  statute  provides  that  a 
railroad  company  may  acquire  land  six  rods  in 
width,  the  grantee  did,  by  force  of  the  convey- 
ance, acquire  that  quantity  of  land.  The  appt^ 
lee's  counsel  insist  that  the  deed  does  not  neces- 
sarily vest  in  the  appellant  the  quantity  of  land 
claimed,  but  that  the  quantity  actually  taken  and 
used  by  the  grantee  determines  its  rights.  The 
law  is  with  the  appellee.  The  deed  does  not  des- 
ignate, nor  profess  to  designate,  the  quantity  of 
land  conveyed,  and  the  quantity  conveyed  can 
only  be  ascertained  by  the  aid  of  extrinsic  evi- 
dence. l%e  fact  that  the  statute  provides  that  a 
railroad  company  may  acquire  a  right  of  way  six 
rods  in  width  does  not  definitely  fix  the  rights 
of  the  parties.  A  railroad  company  is  not  bound 
to  purchase  a  strip  six  rods  in  width,  nor  can  it 
be  implied  from  such  deed  as  the  one  before  nfl 
that  it  obtains,  by  gift  or  by  purchase,  a  right  to 
that  quantity  of  land." 

This  court  decided  in  the  case  of  Board  of 
Directors  of  St  Francis  lievee  District  v. 
Bowen,  80  Ark.  80,  95  S.  W.  993,  that  the 
grant  o£  a  way  over  which  to  construct  a 
levee  was  exhausted  by  the  exercise  of  the 
right  in  the  location  of  the  levee,  and  that 
an  extension  of  the  power  must  be  obtained 
through  a  new  grant.   - 

The  principles  thus  announced  we  think 
are  conclusive  of  the  present  case  so  far  as 
relate  to  the  point  now  under  discussioa,  and 
we  are  of  the  opinion  that  the  railroad  com- 
pany, whUe  the  authority  conferred  was  to 
take  so  much  of  the  land  that  was  necessary 
vrlthln  the  maximum  specified  by  the  statute, 
by  the  location  of  the  railroad  and  the  oc- 
cupancy of  a  narrower  strip,  exhausted  the 
right,  and  that  neither  the  grantee  nor  Its 
successors  had  the  right  to  subsequently  ex- 
tend the  occupancy  without  obtaining  a  new 
grant  or  ctmdonnation. 

[2]  We  think  the  occupancy  extended  to  the 
edge  of  the  borrow  pit  on  one  side  of  the 
track  and  to  the  outer  edge  of  the  telegraph 
lines  on  the  other  side,  it  being  shown  that 
the  poles  and  wires  were  placed  and  have 
been  continuously  maintained  as  a  part  of 
the  operation  of  the  railroad.  It,  therefore, 
extended  the  occupancy  of  the  premises  to 
the  outer  edge  of  the  line  of  poles,  the  same 
as  If  the  company  had  staked  off  or  otherwise 
marked  the  extent  of  its  occupancy.  Hargls 
V.  Kansas  City,  C.  &  S.  Ry.  Co.,  100  Mo.  210, 
13  S.  W.  680. 

We  do  not  deem  it  necessary  to  determine 
the  question  of  the  statute  of  limitation  rais- 
ed coucernlng  the  continued  occupancy  by 
the  original  owner  of  the  land  between  the 
line  of  telegraph  poles  and  the  edge  of  the 
borrow  pits,  which  constituted  a  strip  15  feet 
in  width.  We,  therefore,  leave  undecided  the 
question  whether  the  continued  cultivation 
of  that  land,  and  nothing  more,  constituted 
such  hostile  possession  as  would  give  a  title 
to  the  original  owner  and  his  grantees 
against  the  railroad  company,  thus  occupy- 
ing by  the  use  of  its  telegraph  lines.  If  there 
was  no  reacquisition  of  title  to  that  strip  by 
the  original  owner  or  bis  grantee,  then  the 
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jourt  was  In  error  in  Inclndlng  the  strip  In 
'bis  assessment  of  damages,  but  the  parties 
selected  the  point  of  controversy  by  stipu- 
lating concerning  the  valuation  of  the  lands 
in  controversy,  and  did  not  treat  It  as  im- 
portant to  separate  the  valuation  of  the  16- 
foot  strip  between  the  telegraph  poles  and 
the  edges  of  the  borrow  pits.  We,  therefore, 
decide  the  controversy  here  on  the  grounds 
selected  by  the  parties  themselves,  and  de- 
termine the  point  at  Issue  whether  the  rail- 
road company  acquired  the  right  to  talkC  and 
occupy  at  any  time  a  way  of  the  full  width 
of  six  rods. 

The  conclusion  we  have  reached  on  that 
point  being  against  the  contention  of  appel- 
lant, It  follows  that  the  Judgment  should  be 
affirmed ;  and  It  Is  so  ordered. 


In  re  GLARKSON'S  ESTATE.    (No.  182.) 
(Sapreme  C!ourt  of  Arkansas.     Oct  9,  1916.) 

1.  Taxation  *=»867(3)  —  Tbansfsb  Tax  — 
Stock  in  Foreion  Corporation— "Intah- 
GiBLB  Pbopbbtt"— "Transfer." 

Under  Acts  1913,  p.  825,  establishing  a  tax 
on  gifts,  legacies,  inheritances,  successions,  etc., 
section  1,  subds.  2,  3,  and  4,  defining  "tangible 
property,"  "intangible  property,"  and  "trans- 
fer," and  section  2,  imposing  a  tax  upon  all  in- 
tangible property  of  residents  of  the  state, 
wherever  situated,  shares  of  stocli  in  an  Olcla- 
homa  corporation,  owned  by  an  Arlcansas  de- 
cedent, are  subject  to  the  transfer  tax,  though 
such  a  tax,  imposed  on  them  by  the  state  of 
Oldahoma,  has  been  paid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1683 ;  Dec.  Dig.  <e=867{3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Intangible  Property; 
Transfer.] 

2.  Taxation  «=»878(1)  —  Tbanbfeb  Tax  — 
Character. 

The  transfer  tax  imposed  by  Acts  1913,  p. 
825,  being  a  tax  upon  the  right  of  succession, 
and  not  upon  the  property  of  a  decedent,  may 
be  levied  upon  all  property  passing  from  one 
person  to  another  under  the  laws  of  the  state, 
whether  those  of  descent  and  distribution  or 
those  regulating  the  devolution  of  property  by 
will  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1700 ;  Dec.  Dig.  «=>878(1).] 

3.  Taxation  «=85e— Transfer  Tax— Rioht 
or  State. 

The  state  has  the  right  to  impose  a  trans- 
fer tax  upon  the  right  of  succession. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1673;  Dec.  Dig.  <S=»856.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;  Paul  Little,  Judge. 

Proceedings  by  Rufus  G.  McDanlel,  on 
the  relation  of  the  State  of  Arkansas,  against 
Elizabeth  J.  Clarlison,  administratrix  of  the 
estate  of  R.  A.  Clarlison,  deceased.  From  a 
Judgment  subjecting  corporate  stoclc  to  the 
Inheritance  tax,  defendant  appeals.  Judg- 
ment affirmed. 

Warner  &  Warner,  of  Ft  Smith,  for  ap- 
pellant. 6.  C.  Hardin  and  Joe  Hardin,  both 
of  Ft.  Smith,  for  appellee. 


SMITH,  J.  R.  A.  Clarkson  was  a  citizen 
of  Ft  Smith  at  the  time  of  bis  death,  and 
was  then  the  owner  of  $20,000  of  the  capital 
stock  of  an  Oklahoma  corporation  In  addition 
to  certain  real  estate  and  personal  property 
In  this  state.  All  of  this  property  was  dis- 
posed of  by  will,  but  there  was  an  ancillary 
administration  in  Oklahoma  whereby  this 
corporate  stock  was  administered  upon.  The 
inheritance  tax  upon  all  the  property  in  this 
state  has  been  paid,  and  it  Is  now  sought  to 
subject  this  stock  to  the  payment  of  the  tax. 
The  question  at  issue  is  stated  in  one  of  the 
excellent  briefs  in  the  case  as  follows: 

"Has  the  probate  court  in  Arkansas  authority 
to  consider  said  shares  of  stock  in  a  foreign 
corporation  as  property  of  the  estate  in  com- 
puting the  inheritance  tax  upon  said  estate  and 
to  tax  the  transfer  of  same  when/  made  by  the 
will  of  a  resident  testator?" 

The  court  below  held  the  property  subject 
to  the  tax,  and  the  representatives  of  the  es- 
tate have  duly  prosecuted  this  appeal.  The 
proceeding  is  had  under  Act  197  of  the  Acts 
of  1913,  p.  826,  and  so  much  of  the  act  as  is 
relevant  here  reads  as  follows: 

"Sec.  2.  Tamable  Tranafert.—K  tax  shall  be 
and  is  hereby  imposed  upon  the  transfer  of  any 
tangible  property  within  the  state  and  of  in- 
tangible property  or  any  interest  therein  or  in- 
come therefrom,  in  trust  or  otherwise,  to  per- 
sons or  corporations  in  the  following  cases,  sub- 
ject to  the  exoeptiona  and  limitations  hereinaft- 
er prescribed: 

"(1)  When  a  transfer  is  by  will  or  by  the  in- 
testate laws  of  this  state  of  any  intangible  prop- 
erty or  of  tangible  property  within  the  state 
from  any  person  dying  seised  or  possessed  there- 
of while  a  resident  of  the  state." 

Subdivision  2  of  section  1  of  the  act  de- 
fines "tangible  property"  as  follows: 

"The  words  'tangible  property'  as  used  in  this 
act  shall  be  taken  to  mean  corporeal  property, 
such  as  real  estate  and  goods,  wares  and  mer- 
chandise, and  shall  not  be  taken  to  mean  mon- 
ey, deposits  in  banks,  shares  of  stock,  bonds, 
notes,  credits  or  evidences  of  an  interest  in 
property  or  evidences  of  debt" 

Subdivision  3  of  tlie  same  section  defines 
"intangible  property"  as  follows: 

"The  words  'intangible  property,'  aa  used  in 
this  act  shall  be  taken  to  mean  incorporeal 
property,  including  money,  deposits  in  bank, 
shares  of  stock,  bonds,  notes,  credits,  evidences 
of  an  interest  in  property  and  evidences  of 
debt" 

And  subdivision  4  of  the  same  section  de- 
fines the  meaning  of  the  word  "transfer"  as 
there  employed  as  follows : 

"The  word  'transfer'  as  used  in  this  act  shaU 
be  taken  to  include  the  parsing  of  property  or 
any  interest  therein  in  possession  or  enjoyment, 
present  or  future,  by  inheritance,  descent,  de- 
vise, bequest,  grant,  deed,  bargain,  sale  or  gift 
in  the  manner  herein  prescribed." 

It  is  insisted  by  appellants  in  opposition 
to  the  Judgment  of  the  court  below  that  the 
certificates  of  stock  were  not  "intangible 
property  within  the  state  of  Arkansas"  un- 
less the  maxim,  "mobilia  aequunter  person- 
am," is  applied,  and  it  is  urged  that  this 
maxim  should  not  be  applied  here,  because  It 
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Is  conceded  that  tbese  sbares  are  subject 
to  the  succession  or  transfer  tax  Imposed 
by  the  state  of  Oklahoma,  and  that  the  Okla- 
homa tax  has  been  assessed  and  paid.  It  Is 
said,  therefore,  that  because  Oklahoma  can 
Impose,  and  has  Imposed,  this  tax,  it  Is 
wholly  Inoonsistent  for  this  state  to  do  the 
same  thing,  and  that  the  Inheritance  tax 
can  only  be  imposed  by  a  state  upon  the  per- 
sonal property  of  a  domiciled  decedent  which 
is  actually  In  the  state  at  the  time  of  his 
death,  or  which  may  subsequently  be  brought 
into  It  for  the  purposes  of  administration, 
and  that  no  Inheritance  tax  can  be  levied 
upon  the  personal  property  of  a  domiciled 
decedent  which  at  the  time  of  bis  death  is 
located  beyond  the  domain  of  the  state,  and 
which  is  never  brought  within  the  state  of  his 
domicile  for  administration.  It  is  pointed 
out  that  this  Inheritance  or  succession  tax 
Is  a  special  and  not  a  general  tax,  and  that 
the  statute  la  therefore  to  be  strictly  con- 
strued In  favor  of  the  taxpayer  and  against 
the  government.  That  such  statutes  are  to 
be  so  construed  was  recognized  by  us  in  the 
case  of  State  v.  Handlln,  100  Ark.  175,  139 
a  W.  1112,  and  McDanlel  ▼.  Byrkett,  120 
Ark.  295.  179  S.  W.  491. 

[1]  It  is  therefore  necessary  that  the  au- 
thority for  the  imposition  of  this  tax  affirm- 
atively appear  in  the  act  providing  for  its 
collection.  We  think  this  authority  does 
appear.  It  will  be  seen  from  the  part  of 
section  2  quoted  above  that  the  tax  is  Im- 
posed only  upon  the  tangible  property  which 
is  situated  within  the  state,  while  all  In- 
tangible property  of  residents  of  the  state, 
wherever  situated,  is  subject  to  the  tax ;  and 
subdivisions  2  and  S  of  section  1,  quoted 
above,  define  both  tangible  and  Intangible 
property,  and  "shares  of  stock"  are  express- 
ly Included  In  the  definition  of  intangible 
property.  It  appears,  therefore,  that  the 
state  has  undertaken  to  make  these  shares 
of  stock  taxable,  and  has  in  fact  done  so  if 
It  has  that  authority. 

[23  We  have  said  that  this  act  does  not 
levy  a  tax  upon  the  property  of  a  decedent, 
but  is  a  tax  upon  the  right  of  succession. 
McDanlel  v.  Byrkett,  120  Ark.  295,  179  S.  W. 
491 ;  State  v.  Handlln,  100  Ark.  175,  139  S. 
W.  1112.  It  may  therefore  be  levied  upon 
all  property  which  i>aBses  from  one  person 
to  another  under  the  laws  of  this  state, 
whether  those  laws  be  those  of  descent  and 
distribution  or  laws  regulating  the  devolu- 
tion of  property  by  will  or  otherwise. 

[>]  The  right  of  the  state  to  Impose  such 
tax  Is  universally  recognized,  and  many,  if 
not  all,  of  the  states  have  availed  themselves 
of  this  method  of  raising  public  revenues, 
and  there  are  many  cases  which  discuss  the 
nature  of  this  power  and  uphold  the  author- 
ity of  the  state  in  its  exercise.  A  late  case 
on  the  subject,  and  one  which  announces  the 
principles  which  control  here,  is  the  case 
of  Be  Hodges,  170  Cal.  492,  150  Pac.  344. 


The  case  la  also  reported  in  Ij.  R.  A.  1916A, 
p.  839.  The  subject  is  there  considered  both 
on  reason  and  the  authorities.  The  facts  of 
that  case  were  that  one  Hodges,  a  resident 
of  California,  died  in  Massachusetts.  His 
estate  consisted  In  part  of  the  stocks  of  cer- 
tain corporations  of  Massachusetts^  of  which 
state  he  had  formerly  been  a  citizen.  There 
was  an  ancillary  administration  upon  these 
stocks  In  that  state  under  a  trust  provision 
of  the  will,  and  In  opposition  to  the  attempt 
of  the  state  of  California  to  tax  these  stocks 
the  same  arguments  were  there  made  '  a^ 
have  been  advanced  here.  In  the  opinion 
in  that  case  it  was  said: 

"It  is  further  claimed  that  the  impoaition  of 
the  inheritance  tax  by  this  state  subjects  this 
property  of  the  decedent  to  double  taxation  in 
violation  of  the  federal  Constitution.  This 
point  is  presented  under  a  stipulation  that  the 
state  of  Massachusetts,  on  distribution  of  this 
personal  property  under  the  ancillary  adminiar 
tration,  has  there  imposed  an  inheritance  tax 
of  that  state  upon  it  In  support  of  this  con- 
tention appellants  cite  and  rely  on  several  de- 
cisions of  the  Supreme  Court  of  the  United 
States.  But  these  cases,  which  involved  the 
power  of  the  state  as  to  the  imposition  of  gen- 
eral or  annual  taxes  upon  personal  property, 
are  not  applicable  in  determining  the  legality 
of  inheritance  taxes.  It  is  not  only  so  stated 
by  the  Supreme  Court  of  the  United  States,  but 
the  right  to  impose  such  a  tax  on  personal  prop- 
erty of  a  decedent  in  the  state  of  the  domicile 
of  the  decedent  under  the  principle  of  'mobilia 
seqnuntur  personam,'  but  also  in  the  state  of 
the  actual  location  of  such  property,  and  that 
such  taxation  in  both  violates  no  principle  Of 
constitutional  law  as  constituting  double  taxa- 
tion is  sustained.  In  Union  Refrigerator  Trans- 
it Co.  V.  Kentucky,  199  U.  S.  194.  26  Sup.  Ct 
36,  60  Ia  Ed.  150,  4  Ann.  Cas.  493,  that  court, 
in  deciding  that  certain  personal  property- 
railroad  cars— was  not  subject  to  annual  taxa- 
tion when  not  physically  located  in  the  state 
levying  it,  says,  in  concluding  its  opinion  on  tlie 
subject:  'It  is  unnecessary  to  say  that  this  case 
does  not  involve  the  question  of  the  taxation  of 
intangible  personal  property,  or  of  inheritance 
or  succession  taxes  •  •  *  which  are  con- 
trolled by  different  considerations.' " 

The  court  also  quoted  from  the  opinion  in 
Blackstone  v.  Miller,  188  U.  S.  189,  23  Sup. 
Ct  277,  47  U  Bd.  439,  the  following  lan- 
guage: 

"And  further:  'No  doubt,  this  power  on  the 
part  of  two  states  to  tax  on  different  and  more 
or  less  inconsistent  principles  leads  to  some 
hardship.  It  may  be  regretted  also  that  one 
and  the  same  state  should  be  seen  taxing  on  the 
one  hand  according  to  the  fact  of  power,  and 
on  the  other,  at  the  same  time,  according  to  the 
fiction  that,  in  successions  after  death,  mobilia 
sequnnter  personam,  and  domicile  governs  the 
whole.  But  these  inconsistencies  infringe  no 
rule  of  constitutional  law.' " 

We  are  not  concerned  with  questions  of 
policy ;  we  can  consider  only  those  of  power, 
and,  It  appearing  tEat  in  the  Imposition  of 
this  tax  the  state  has  exercised  a  power 
which  Inheres  in  it,  we  must  a£Brm  the  Judg- 
ment of  the  court  below,  which  was  pro- 
nounced pursuant  to  the  act  of  the  Legis- 
lature providing  tor  Its  exerdse.  In  the 
California  case  quoted  from  the  leading  cases 
on  the  subject  are  cited.  Including  several 
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annotated  cases,  wlilch  collect  many  other 
cases  on  the  subject. 

The  Judgment  of  the  conrt  below  is  there- 
fore affirmed. 


LARGENT  y.    ARKANSAS   NORTHWEST- 
ERN R.  CO.    (No.  ITS.) 
(Supreme  Court  of  Arkansas.     Oct.  9,  1916.) 

1.  Masteb  and  Servant  €=s>83— Wages  of 
Servant— Statctobt  Penalty. 

'  Under  Kirbj^'s  Dig.  f  6649,  as  amended  by 
Act  April  24,  1905  (Acts  1905,  p.  637),  provid- 
ing that  when  any  railroad  company  shall  dis- 
charge an  employ^  the  unpaid  wages  of  the  em- 
ploye shall  become  due  on  that  day;  that  any 
such  employs  may  request  to  have  the  money 
due  him  sent  to  any  station  where  a  regular 
agent  is  kept,  and  if  it  does  not  reach  such 
station  within  seven  days  the  wages  of  the  em- 
ploy6  shall  continue  from  the  date  of  discharge 
until  paid,  a  discharged  employe  is  not  entitled 
to  the  statutory  penalty  in  every  ease  in  which 
any  wages  are  found  to  be  due  bim,  but  only  in 
case  he  made  demand  for  payment  which  was 
refused. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ff  78-81;  Dec  Dig.  «=> 
83.] 

2.  Master  and  Sebvant  4=983— Actions  roB 
Wages— QrESTioN  roB  Jubt— Deuand  fob 
Payment. 

In  an  action  by  a  railroad  employ^  for  his 
wages  and  the  statutory  penalty,  it  is  a  proper 
question  for  the  jury  whether  there  was  a  de- 
mand and  refusal  to  pay. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  C^ent  Dig.  U  78-81;    Dec  Dig.  «=> 
83.] 
8.  Mastbb  and  Sebvant  «s>83— AonoNa  fob 

WAOBS  —  SUFTIOIBNOY    OF    BviDKHOX  —  DE- 

icAND  FOB  Payment. 
In  an  action  for  the  wages  of  a  railroad  em- 
ploye, evidence  k«Id  sufiBcient  to  warrant  the 
Jury  in  finding  that  the  employe  had  made  no 
demand  for  his  wage^  so  as  not  to  be  entitled 
to  the  statutory  penalty,  though  they  awarded 
a  verdict  for  wages. 

[EM.  Note.— For  other  cases,  see  Master  and 
Ser\'ant,  Cent.  Dig.  §{  78-81;  Dec.  Dig.  «=> 
83.] 

Ai^)eal  from  Circuit  Court,  Benton  County; 
Jos.  S.  Maples,  Judge. 

Action  by  Ed  Lergent  against  the  Arkansas 
Northwestern  Railroad  Company  to  recover 
wages  and  a  penalty.  Judgment  in  the  cir- 
cuit court  on  appeal  from  a  Justice  of  the 
peace  in  favor  of  the  plalntiiT  for  wages  only, 
and  plaintiff  appeals.    Affirmed. 

Lindsey  &  Lindsey,  of  Bentonvllle,  for  ap- 
pellant. Bice  &  Dickson,  of  Bentonvllle,  for 
appellee. 

Mcculloch,  O.  J.  Appellant  instituted 
this  action  before  a  Justice  of  the  peace 
against  appellee,  a  railway  corporation,  to 
recover  the  sum  of  $104.39,  alleged  to  be  due 
as  balance  on  wages  earned  by  appellant  as 
an  employe  of  appellee,  and  also  to  recover 
a  penalty  alleged  to  be  due  for  failure  to  pay 
the  wages  when  appellant  was  discharged 
from  service.  The  case  was  appealed  to  the 
circuit  court,  and  on  a  trial  there  the  Jury 


found  in  appellant's  favor  in  the  sum  of  $10. 
The  court  submitted  to  the  Jury  the  question 
of  appella&t's  right  to  recover  a  penalty. 
The  Jury  made  an  express  finding  against 
the  allowance  of  a  penalty.  After  the  ver- 
dict was  rendered,  appellant  filed  his  motion 
to  the  court  asking  an  assessment  of  the  pen- 
alty prescribed  by  statute  In  case  of  discharg- 
ed employes  of  railroad  corporations,  and 
said  motion  was  by  the  conrt  overruled. 

[1]  The  contention  here  is  Oiat  the  Jury 
having  found  in  appellant's  favor  for  a  part 
of  his  claim  for  wages,  it  follows  necessarily 
that  he  was  entitled  to  a  Judgment  for  the 
penalty.  The  contention  is  unsound  for  the 
reason  that  there  may  be  a  Just  claim  for  un- 
paid wages  without  the  right  to  recover  a 
penalty.  The  statute  (Klrby's  Digest,  f  6649, 
as  amended  by  Act  April  24,  1905,  p.  537) 
provides  that  a  discharged  employe  may  re- 
cover a  penalty  of  full  wages  until  date  of 
payment,  but  that  he  must  make  request 
for  payment,  and  unless  such  demand  is 
made  the  penalty  is  not  incurred.  Wiscon- 
sin &  Arkansas  Lumber  Co.  y.  Reaves,  82 
Ark.  377,  102  S.  W.  206. 

[2,  S]  It  appears  from  the  testimony  in  this 
case  that  appellant  had  been  working  in  the 
service  of  appellee  as  motorman  prior  to 
September  7,  1914,  at  a  monthly  wage  of  $75, 
and  that  on  that  day  an  agreement  was  made 
to  reduce  the  salaries  of  motormen  to  $65 
a  month.  Appellant  continued  to  work  In 
appellee's  service  until  February  8,  1915, 
when  he  was  discharged,  and  an  itemized 
statement  of  his  account  was  furnished  show- 
ing a  balance  due  him  of  $34.31,  for  which 
a  check  was  given  containing  on  its  face 
the  words  "paid  in  full."  Appellant  accept- 
ed the  dieck  and  collected  the  amount.  He 
testified  that  he.  did  not  notice  at  the  time 
he  received  the  check  that  It  contained  the 
statement  quoted  above,  and  that  when  the  ac- 
count was  delivered  to  him  he  stated  to  the 
manager  that  he  would  examine  it  and  would 
come  back  the  next  day  and  report  If  he 
found  that  it  was  not  correct  He  testified 
further  that  he  did  come  back  and  assert 
his  claim  for  the  additional  amount. 

The  court  properly  left  it  to  the  Jury  to  de- 
termine whether  or  not  there  was  a  demand 
and  a  refusal  to  pay.  No  objections  are  urged 
here  to  the  instructions  of  the  court  on  that 
subject,  and  we  are  of  the  opinion  that  under 
the  evidence  adduced  there  was  sufficient  to 
warrant  the  Jury  in  finding  that  there  was  no 
refusal  to  pay,  notwithstanding  the  fact  that 
there  was  still  a  small  part  of  the  wages 
unpaid  as  found  by  the  Jury.  Appellant  ac- 
cepted the  itemized  statement,  accompanied 
by  a  check  for  the  amount  shown  to  be  due 
containing  a  recital  that  the  amount  was  re- 
ceived in  full  payment,  and  this  raised  an 
Issue  of  fact  as  to  whether  or  not  appellant's 
acceptance  was  ccmditional,  and  wbethra  he 
subsequently  made  a  demand  for  payment 
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of  &  larger  ram.  It  was  Incumbent  on  Jilm 
Tinder  those '  drcnmstances  to  point  ont  the 
errors  and  omlaslons  In  the  account,  and, 
having  failed  to  do  so,  he  Is  not  entitled  to 
the  penalty,  even  though  It  was  foond  that 
appellee  owed  $10  in  addition  to  what  had 
been  paid.  Hall  v.  O.,  R.  I.  &  P.  Ry.  C!o.,  96 
Ark.  634,  132  S.  W.  911. 

We  are  therefore  of  the  opinion  that  the 
Issues  of  fact  as  to  appellant's  right  to  re- 
cover the  penalty  have  been  decided  against 
him  by  the  Jury  upon  legally  sufficient  evi- 
dence, and  that  the  Judgment  should  be  af- 
firmed.   It  Is  BO  ordered. 


COTTON  V.  STATE.     (No.  99.) 
(Supreme  Court  of  Arkansas.     July  3,  1916.) 

1.  Homicide   «=3244{1)— SBLF-DrFiNSB— Sdt- 
FiciENCY  OF  Evidence. 

In  a  prosecution  for  murder,  evidence  held 
insufficient  to  make  out  a  case  of  self-defense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  807;  Dec.  Dig.  <S=244(1).] 

2.  HoMiciDK  ®=9i341— Appbai^-Habmless  B&- 
BOB— Refusal  or  IirSTBUonoN. 

In  a  prosecution  for  murder,  where  defend- 
ant was  convicted  of  manslaughter,  the  evidence 
being  undisputed  so  far  as  warranting  a  con- 
viction of  voluntary  manslaughter,  technical  er- 
ror in  refusing  any  instruction  was  harmless. 

[B!d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  721;    Dec.  Dig.  «=3341.] 

Appeal  from  Circuit  Court,  Mississippi 
County;   W.  J.  Driver,  Judge. 

Jim  Cotton  was  convicted  of  manslaughter, 
and  he  appeals.    Judgment  affirmed. 

0.  A.  Cunningham,  of  Blytheville,  for  ap- 
pellant Wallace  Davis,  Atty.  Gen.,  and 
Hamilton  Moses,  Asst  Atty.  Gen.,  for  the 
State. 

Mcculloch,  C.  J.  The  defendant,  Jim 
Cotton,  shot  and  killed  one  Joe  Brownlee  and 
was  indicted  by  the  grand  Jury  of  Mississippi 
county  for  murder  in  first  degree.  The  Jury 
found  him  guilty  of  manslaughter,  and  as- 
sessed his  punishment  at  five  years  in  the 
penitentiary,  and,  from  the  Judgment  and 
conviction,  defendant  appeals. 

The  killing  occurred  in  the  town  of  Wilson, 
Mississippi  county.  Ark.,  on  Sunday  August 
22.  1916.  Both  of  the  men  were  negroes 
and  resided  at  Wilson.  Defendant  had  been 
living  there  for  several  years,  being  employ% 
ed  as  a  servant  about  the  premises  of  a  man 
living  there.  Deceased  had  only  been  there 
a  short  time.  On  the  afternoon  of  the  kill- 
ing, defendant  and  deceased  had  been  gam- 
bling together,  and  deceased  had  won  from 
defendant  a  small  sum  of  money,  which  was 
all  that  be  bad.  Defendant  lived  In  a  honse 
on  the  premises  of  bis  employer,  and,  after 
the  game  was  over,  he  went  to  bis  house  and 
was  followed  by  deceased,  who  walked  up  to 
the  porch  and  Insisted  that  the  defendant 
should  go  back  to  the  barn  with  him  and  re- 
new the  game.    The  defendant  declined,  and 


angry  words  easaed,  and  defendant  went 
into  the  house  and  came  back  with  two- 
pistols,  ahd,.  according  to  the  testimony  addne- 
ed  by  the  state,  began  shooting  at  once,  when 
deceased  ran  and  defendant  followed  him  un- 
til at  a  distance  of  about  70  yards  trom  the 
porch  he  fell.  The  defendant  fired  eleven 
times  and  completely  -  emptied  both  pistols, 
several  of  the  shots,  according  to  the  testi- 
mony, bfaing  fired  after  deceased  felL  One  of 
the  witnesses  introduced  by  the  state  testified 
that  he  was  sitting  on  the  porch  of  a  dmg 
store  about  300  feet  away  trom  defendant's 
house  and  heard  the  firing  and  saw  the  de- 
ceased run  from  the  house  out  into  a  vacant 
lot,  followed  by  the  defendant,  who  was  fir- 
ing at  him,  and  saw  deceased  throw  np  bis 
hands  and  fall,  and  he  statod  that  four  or 
five  shots  were  fired  after  that  Deceased 
had  a  pistol,  but  it  was  empty,  and  he  fired 
no  shots.  The  pistol  was  found  by  defend- 
ant's wife  out  in  the  yard  after  the  difficulty 
was  over  and  deceased  was  dead.  Evidently 
tbe  pistol  was  dropped  by  deceased  as  he 
ran  away  from  the  house.  Detoidant  tes- 
tified that,  after  he  went  into  the  bouse  and 
returned  with  two  pistols  in  his  hands,  de- 
ceased drew  the  pistol  and  pointed  it  towards 
him,  and  that  that  was  the  reason  he  fired. 
The  testimony  adduced  by  tbe  state  makes 
out  a  clear  case  of  murder;  but,  as  before 
stated,  the  Jury  only  convicted  him  of  a  lower 
degree  of  hcnnlclde. 

[1]  It  may  be  said,  according  to  the  undis- 
puted testimoiQr,  that  the  defendant  was  guil- 
ty of  at  least  the  degree  of  homicide  of  which 
he  was  convicted,  if  he  was  capable  of  com- 
mitting a  crime  at  alL  The  evidence  does 
not  make  out  a  case  of  selX-defense,  treating 
it  In  its  strongest  light  favorable  to  the 
defendant  if  it  be  conceded  that  deceased 
provoked  the  difficulty  and  used  offensive 
language  and  drew  his  pistol.  Defendant  fol- 
lowed deceased  out  through  the  yard  and 
into  a  vacant  lot  firing  his  pistols  at  de- 
ceased until  the  weapons  were  empty,  and 
he  showed  no  valid  reason  why  he  continued 
the  encounter  after  deceased  had  fied.  The 
defendant  undertakes  to  show  that  he  was 
mentally  Incapable  of  committing  a  crime. 
He  claims  that  he  suCered  from  chronic 
neurasthenia  to  the  extent  he  was  incapable 
of  controlling  bis  actions  when  laboring  un- 
der excitement  There  is  considerable  testi- 
mony which  tends  to  support  the  contention 
that  the  defendant  was  highly  excitable  and 
was  unable  to  control  himself  under  stress  of 
excitement.  Doubtless,  the  Jury  consldei«d 
his  condition  and  gave  him  the  benefit  of 
the  doubt  as  to  whether  or  not  he  was  capa- 
ble of  forming  a  specific  Intent  to  take  life, 
but  found  that  be  knew  the  difference  be- 
tween right  and  wrong  and  was  able  to  con- 
trol himself  to  the  extent  that  he  was  re- 
sponsible for  his  unlawful  act. 

[2]  Tbe  instructions  of  the  court  were  vei7 
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extensive  and  tborougbly  covered  every  phase 
of  the  law  of  homldde,  inclnding  seU-defense 
and  insanity,  or  responBlbUity  for  tbe  crime. 
Defendant's  counsel  offered  numerons  Instruc- 
tions, but  they  were  all  refused  on  the  ground 
that  those  that  were  correct  had  already  been 
embodied  in  the  instructions  given  by  the 
court  of  its  own  motion.  We  deem  it  un- 
necessary to  discuss  the  instructions,  for  it 
is  perfectly  clear  to  us  that  the  case  was 
sent  to  the  Jury  upon  correct  instructions  and 
the  verdict  is  abundantly  supported  by  the 
evidence.  The  evidence  is  undisputed  so  far 
as  it  warrants  a  conviction  of  voluntary  man- 
slaughter, and,  even  If  tbere  was  technical 
error  in  refusing  any  instruction  asked,  no 
prejudice  could  have  resulted  tberefrom. 
One  of  the  Instructions,  the  refusal  of  which 
is  assigned  as  error,  was  Intended  to  submit 
the  question  of  defendant's  right  to  pursue 
his  adversary,  if  he  believed  the  latter  was 
fleeing  merely  to  secure  a  more  favorable 
position  from  which  to  renew  the  difficulty. 
It  is  argued  that  that  theory  was  not  embrac- 
ed in  any  otber  Instruction,  and  that  defend- 
ant was  entitled  to  have  it  submitted  to  the 
Jury.  There  is  no  evidence  in  the  record 
which  Justified  the  submission  of  any  such  is- 
sue, for  ic  is  undisputed  that,  from  the  mo- 
ment the  first  shot  was  fired  by  the  defendant, 
the  deceased  fled  for  bis  life,  and  that  be 
was  not  attempting  to  reach  a  position  from 
which  to  renew  the  difficulty.  He  ran  from 
the  porch,  Jumped  over  the  yard  fence,  and 
was  running  across  a  vacant  lot  when  he  was 
seen  to  throw  up  bis  hands  and  fall.  In  the 
meantime  defendant  was  pursuing  and  fired 
several  shots  after  deceased  fell  to  the 
ground.  • 

Defendant  testified  in  his  own  behalf  and 
nndertook  to  make  out  a  case  of  self-defense 
by  showing  that  deceased  had  a  pistol  and 
drew  It  on  him  when  the  difficulty  began,  but 
he  gave  no  reason  at  all  why  he  pursued  de- 
ceased after  the  latter  ran  away.  He  stated 
in  his  testimony  that  he  did  not  know  why 
he  followed  deceased  and  continued  firing  at 
him. 

There  is  no  prejudicial  error  in  the  record, 
and  it  is  very  evident  the  Jury  gave  the  de- 
fendant the  benefit  of  every  possible  doubt 
In  finding  him  guilty  of  the  lower  degree  of 
homicide. 

Judgment  affirmed. 


ST.  LOUIS,  I.  M.  &  S.  R.  CO.  v.  HAIRSTON 
et  al.    (No8.  172,  183.) 

(Supreme  Court  of  Arkansas.     Oct  2,  1918.) 

1,  Appeal  and  Bbrob  <3=»0©3— Review— Pbe- 

PONDKBANCK    OF    EviDENCK. 

The    Supreme   Court   does   not    pass   upon 

auestions   of   mere   preponderance   of   the   evl- 
ence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3907;   Dec.  Dig.  «=>995.] 


2.  Tbiai.  iS=»105(1)— Failttbe  to  Swkak  Wn- 
NXSS— Objeotior  Ajtbb  Vebdict. 

The  question  of  error  in  permitting  a  doc- 
tor, who  had  examined  plaintiff's  injuries,  to  tes- 
tify without  having  been  sworn,  the  omission 
being  a  mere  matter  of  iaatt«Dtion.  cannot  be 
raised  for  the  first  time  after  verdict  has  been 
returned. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  260,  261,  266;   Dea  Dig.  «=9i06(l).] 

3.  Witnesses  €=311— Cbedibiutt. 

In  an  action  against  a  railroad  for  injuries 
to  a  boy  beating  a  ride  on  a  freight  train,  where 
the  good  faith  and  honesty  of  plaintiff  was  raised 
by  the  evidence,  it  was  a  proper  subject  lor 
consideration  by  the  jury  in  determining  the 
weight  to  be  given  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i|  1072-1075;    Dec.  Dig.  «=»311.] 

4.  Appeal  and  Ebbob  $=3882(16)  —  Iicnm) 
Erbob. 

Where  the  good  faith  and  honesty  of  plain- 
tiff was  raised  by  the  evidence,  the  improper 
argument  of  plaintiff's  counsel,  claimed  lo  baTe 
been  made  to  meet  the  remarks  of  defendant's 
counsel  relative  to  the  honesty  of  the  parties, 
was  not  invited  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3605,  3606;  Dec  Dig.  «= 
882(16).] 

5.  Tbial  «=»120(1)— AsamaNT  or  OotrNSKL— 

lUFBOPBIETT. 

The  argument  of  plaintiff's  counsel,  that  de- 
fendant was  not  honest,  and  was  trying  to  avoid 
payment  of  its  just  liability,  adverting  to  an- 
other personal  injury  case  against  the  road,  and 
stating  that  in  it  defendant  admitted  its  liabil- 
ity, but  denied  plaintiff  was  injured,  while  in 
the  present  case  it  admitted  the  injury,  but  de- 
nied the  liability,  not  admitting  liability  anfi  in- 
jury both  in  the  same  case,  was  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  285;  Dec.  Dig.  <S=»120a).l 

6.  Appeal  and  Ebbob  <3=»1060(1)— Pbejtjm- 
cial  Ebbob— Imfbofeb  Abodmbnt  of  Covs- 

SEL. 

Where  the  case  was  close,  an  improper  argu- 
ment of  plaintiff's  counsel,  adverting  to  another 
case  against  defendant  which  had  just  been 
tried,  and  impugning  the  road's  honesty,  was 
prejudicial  error. 

[Gd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135;  Dec.  Dig.  «=>10e0(l).] 

McCuUoch,  C.  J.,  and  Kirby,  J.,  dissenting. 

Appeal  from  Circuit  (3ourt,  Pope  County; 
M.  Ls.  Davis,  Judge. 

Consolidated  actions  by  Benjamin  Hair- 
ston,  by  next  friend,  and  another,  against  the 
St.  Louis,  Iron  Mountain  &  Southern  Rail- 
road Company.  From  Judgment  for  plain- 
tiffs, defendant  appeals.    Reversed. 

Thos.  B.  Pryor,  of  Ft  Smith,  and  W.  P. 
Strait,  of  Morrillton,  for  appellant  Hays  ft 
Ward,  of  Russell vUle,  for  appellees. 

SMITH,  J.  Suits  were  brought  for  Ben- 
jamin Hairston,  a  minor  about  18  years  old, 
by  his  father  as  bis  next  friend,  and  by  his 
father  on  his  own  account,  to  recover  dam- 
ages to  compensate  a  personal  injury  caused 
by  a  freight  car  of  appellant's  train  running 
over  and  crushing  one  of  the  boy's  feet.  The 
suits  were  consolidated  and  tried  together, 
and  Jndgm^its  for  substantial  sums — which. 
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however,  apitellant  does  not  complain  against 
as  excessive — were  rendered  In  both  cases. 

[1]  The  evidence  In  the  case  is  sliarply 
tronflictlng,  and  no  attempt  Is  made  to  recon- 
cile it  According  to  the  boy,  his  injary  oc- 
curred under  drcomstances  which  warrant  a 
finding  of  liability  against  the  railroad  com- 
pany: while,  according  to  the  evidence  of 
the  company,  there  was  no  liability  whatever. 
The  cause  appears  to  have  been  submitted  to 
the  Jury  under  proper  instructions,  and  under 
the  well-established  rule,  that  we  do  not  pass 
upon  questions  at  mere  preponderance  of  the 
evidence,  we  would  aflirm  the  Judgment  of 
the  court  below  as  being  sustained  by  legally 
snfiBcient  evidence  if  only  the  question  of 
the  sufficiency  of  the  evidence  was  involved. 
Seven  witnesses  testify  as  to  the  circumstanc- 
es under  which  young  Halrstou  was  injured. 
According  to  his  own  testimony,  he  had  beat- 
en his  way  on  a  freight  train  from  his  home 
in  MorrUIton  to  Russellville,  and  was  return- 
ing home  from  Russellville  In  a  box  car,  with 
two  companions,  all  of  whom  were  "beating 
their  way."  Two  brakemen,  who  were  sta- 
tioned in  the  caboose  about  15  cars  behind 
the  box  car  in  which  appellee  and  his  com- 
panions took  passage,  observed  their  presence 
there,  and  ofae  of  these  brakemen,  a  man 
named  Toung,  went  to  this  car  and  ordered 
Halrston  and  his  companions  out  of  it  That 
this  demand  was  given  to  him  after  he  had 
told  the  brakeman  that  he  had  no  money  to 
pay  him,  bat  the  brakeman,  with  profane 
language  and  menacing  threats,  compelled 
him  to  climb  out  of  the  door  of  the  car,  and 
while  he  was  so  doing  the  brakeman  threw 
some  object  at  Urn  which  struck  him  on  the 
forehead  and  rendered  him  unconscious,  and 
when  he  regained  consciousness  he  found 
tliat  he  had  fallen  under  the  train  and  that 
his  foot  had  been  crusbed.  He  admitted  that 
be  had  at  first  explained  his  injury  by  stating 
that  the  brakeman  had  kicked  him  in  the 
face  and  had  caused  him  to  laU.  The  almost 
physical  impossibility  of  this  last  statement 
is  apparent  when  the  relative  situation  of 
the  parties  is  considered,  the  brakeman  being 
on  top  of  the  car  while  Halrston  was  climb- 
ing out  of  the  side  door.  Halrston  made  no 
attempt  to  reconcile  his  conflicting  state- 
ments, except  to  say  that  when  he  made  his 
first  explanation  he  was  only  talking,  while 
at  the  trial  be  was  "swearing  now." 

According  to  the  evidence  of  his  two  com- 
panions, Halrston  debarked  from  the  car  In 
safety,  and  was  injured  as  he  attempted  to 
catch  another  car;  ttiat  Halrston  was  an 
expert  in  catching  trains  and  had  been  seen 
frequently  to  catch  trains  running  taster 
than  tills  train  was  going  at  the  time  of  his 
Injury.  These  companions  of  Halrston  are 
snbstantlally  corroborated  by  the  brakemen, 
and  also  by  a  farmer  and  his  son  who  wit- 
nessed the  injury  from  their  field  where  they 
were  at  work. 

Some  conflict  appears  In  the  evidence  of 


witnesses  for  appellant  as  to  whether  Young's 
head  was  lying  towards  the  north  or  the 
south  as  he  looked  into  the  car  where  the 
boys  were  riding,  and  much  importance  is 
attached  to  this  discrepancy  by  counsel,  who 
insists  that  because  of  it  the  Jury  disregarded 
most  of  the  evidence  which  was  in  conflict 
with  that  of  Halrston. 

[2]  It  is  urged  that  error  was  committed  in 
permitting  a  doctor  who  had  examined  Hair- 
ston's  injuries  to  testify  without  having  l>een 
sworn.  This  question  was  raised  for  the  first 
time  after  the  verdict  had  been  returned. 
Counsel  explained  the  failure  to  raise  the 
question  earlier  by  stating  that  they  were 
not  advised  of  the  fact  sooner.  The  integrity 
of  the  trial  cannot  be  thus  defeated.  The 
case  does  not  present  the  question  of  a  wit- 
ness who  was  permitted  to  testify  after  re- 
fusing  to  be  sworn,  or  of  the  grant  of  per- 
mission to  a  witness  to  testify  without  having 
first  taken  the  oath  prescribed  by  law.  It 
is  a  mere  case  of  inattention  for  which,  no 
doubt,  appellant  Is  as  much  responsible  as 
the  appellee.  At  any  rate,  the  error  is  one 
which  appellant  could  easily  have  avoided, 
and  it  is  therefore  one  of  which  it  is  now  in 
no  position  to  complain.  Similar  questions 
have  been  raised  in  regard  to  Jurors  who 
have  been  permitted  to  serve  who  did  not 
possess  the  qualifications  required  by  law, 
and  in  such  cases  it  has  been  uniformly  held 
that  where  no  imposition  was  practiced, 
whereby  the  Juror  was  permitted  to  serve, 
that  complaint  would  not  thereafter  be  beard 
when  no  effort  bad  been  made  to  elicit  from 
the  Juror  the  facts  from  wtiich  his  incompe- 
tency would  have  appeared.  Brown  v.  St.  L., 
I.  M.  &  S.  R.  Co.,  52  Ark.  120,  12  S.  W.  203; 
James  v.  State,  68  Art:.  464,  60  S.  W.  29; 
Casat  V.  State,  40  Ark.  515.  We  must  so  hold 
in  regard  to  this  witness. 

[3-1]  The  record  contains  the  following  re- 
cital: 

"In  hii  dosing  argument  to  the  jnry,  A.  S. 
Hays,  one  of  the  attorneys  for  the  plaintiff, 
stated  to  the  Jury:  'Gentlemen,  Judge  Bullock 
said  we  should  all  be  honest.  Yes,  we  ought  to 
be.  But  I  state  to  yon  that  the  defendant  is 
not  honest  in  this  case  and  is  trying  to  avoid 
payment  of  its  just  liability.  Now,  in  the  Bur- 
risa  Case  the  railway  company  admitted  its  lia- 
bility but  denied  the  plaintiff  was  injured.  In 
this  case,  it  admits  tlie  injury  but  denies  the  lia- 
bility. No,  gentlemen,  the  railway  company 
don't  admit  liability  and  injury  both  in  the  same 
case." " 

Whereupon  the  attorney  for  the  appellant 
objected  to  the  above  statement,  when  Mr. 
Hays,  said: 

"I  am  making  this  statement  in  answer  to 
Judge  Bullock's  remarks  awhUe  ago  about  hon- 
esty of  the  parties.' 

An  objection  was  thereniwn  overruled  by 

the  court.  Whereupon  Mr.  Hays  turned  to 
the  attorney  for  the  defendant  company  and, 
in  a  loud  voice  so  that  the  Jury  could  hear 
his  remarks,  said:  "Write  it  out;  put  it  in 
the  record.  I  stand  upon  the  statement." 
Counsel  for  appellant  at  the  time  objected 
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to  thla  statement  and  asked  the  court  to 
exclnde  it,  which  reqnest  was  by  the  court 
overruled,  and  exceptionB  were  duly  saved. 
The  Burrlss  case  to  which  reference  was 
made  was  a  personal  Injury  case  against  the 
appellant  company,  and  at  the  time  the  re- 
marks quoted  were  made  the  jury  In  that 
case  was  still  engaged  In  their  deliberations. 
Counsel  for  appellant  Insists  that  this  im- 
proper argument  was  responsible  for  the  ver- 
dict of  the  Jury,  and  because  of  it  the  Jury 
did  not  decide  the  case  in  accordance  with 
the  overwhelming  preponderance  of  the  evi- 
dence. No  question  arises  oftener  upon  ap- 
peals to  this  court  than  that  of  some  alleged 
improper  argument.  We  have  frequently  an- 
nounced the  correct  policy  to  be  pursued  by 
the  trial  courts  in  such  cases,  and  have  also 
frequently  stated  our  own  policy  ln|  such 
matters.  The  difficulty  does  not  lie  In  de- 
fining the  rule  to  be  pursued  in  such  cases, 
but  is  found  in  applying  that  rule  to  the 
facts  and  circumstances  of  the  particular 
case.    In  2  R.  C.  L.  425,  it  ia  said: 

"It  is  the  unquestionable  privilege  of  counsel 
to  indulge  in  all  fair  argument  in  favor  of  the 
contention  of  his  client.  But  be  is  outside  of 
his  duty  and  his  right  when  he  appeals  to 
prejudice  irrelevant  to  the  case.  Properly,  prej- 
udice lias  no  more  sanction  at  the  bar  than  on 
the  bench.  An  advocate  may  make  himself  the 
alter  ego  of  his  client,  and  indulge  in  prejudice 
in  bia  favor.  He  may  even  share  his  client's 
prejudices  against  his  adversary,  as  far  as  t^ey 
rest  on  the  facta  in  his  case;  but  he  has  nei- 
ther duty  nor  right  to  appeal  to  prejudices,  just 
or  unjust,  against  his  adversafy,  dehors  the  very 
case  he  hag  to  try.  The  fullest  freedom  of 
speech  within  the  duty  of  bia  profession  should 
be  accorded  ■  to  counsel;  but  it  is  license,  not 
■freedom  of  speech,  to  travel  out  cf  the  record, 
basing  his  argument  on  facts  not  appearing,  and 
appeaUn^  to  prejudices  irrelevant  to  the  case 
and  outside  of  the  proof.  •  ♦  •  Whore  the 
admonition  of  the  court  does  not  prove  suflicicut 
to  prevent  _  improper  and  dangerous  appeals  to 
the  prejudice  of  jurors,  it  becomes  necessary 
rigidly  to  enforce  the  general  rule  that  requires 
a  reversal  whenever  the  error  is  raised  by  a 
proper  exception." 

A  very  dear  statement  of  the  duty  of  the 
appellate  court  when  reviewing  the  proceed- 
ings In  the  trial  court  Is  found  in  the  opin- 
ion in  the  case  of  Kansas  City  Sou.  Ry.  Co. 
V.  Murphy,  74  Ark.  259,  85  S.  W.  429,  where 
Chief  Justice  Hill,  speaking  for  tlie  court, 
said: 

"When  the  ruling  of  the  court  is  presented  to 
the  appellate  court  in  proper  manner,  then  it  is 
the  duty  of  the  appellate  court  to  look  to  the 
remarks,  and  weigh  their  probable  effect  upon 
the  issues ;  then  to  the  action  of  the  trial  court 
In  dealing  with  them;  and  if  the  trial  court  has 
not  properly  eliminated  their  sinister  effect,  and 
they  seem  to  have  created  prejudice,  and  likely 
produced  a  verdict  not  otherwise  obtainable, 
then  the  appellate  court  should  reverse,  llow- 
ever,.  a  wide  range  of  discretion  must  be  allow- 
ed the  circuit  judges  in  dealing  with  Uie  sub- 
ject, for  they  can  best  determine  at  the  time  the 
effect  of  unwarranted  argument;  but  tiiat  dis- 
cretion is  not  an  arbitrary  one,  but  that  sound 
judicial  discretion  the  exercise  of  which  is  a 
matter  of  review.  There  is,  however,  a  class  of 
cases  which  present  argument  and  remarks  so 
flagrantly  pr^udiaal,  or  counsel  may  be  so  per- 


sistent in  their  Impropiiety,  that  Oie  com- 
mendable e£forts  of  the  trial  judge  to  eradicate 
the  evil  effects  of  them  will  be  unavailing.  In 
such  event,  then,  a  new  trial  is  the  only  way  to 
remove  the  prejudice,  notwithstanding  the  jndRe 
may  have  reprimanded,  or  even  fined,  the  offend- 
ing attorney,  and  positively  and  emphati«illy  in- 
structed the  jury  to  disregard  the  prejudicial 
statements.  In  the  final  analysis,  the  reversal 
rests  upon  an  undue  advantage  having  been  se- 
cured by  argument  which  has  worked  a  preju- 
dice to  the  losing  party  not  warranted  by  tiis 
law  and  facts  of  the  case.  Tn  the  one  class  of 
eases,  the  reversal  rests  upon  the  abuse  of  the 
discretion  of  the  trial  judge  in  not  confining  the 
argument  within  its  legitimate  channel,  and  not 
properly  instructing  upon  it  or  sufficiently  repri- 
manding or  punishing  the  offending  attorney; 
and,  in  the  other  or  exceptional  class,  rests  up- 
on the  extremely  harmful  nature  of  the  remarks 
which  cannot  be  cured  other  than  in  a  new  trial 
upon  the  merits  of  the  case  freed  of  extraneoas 
prejudice." 

The  rule  thus  stated  has  since  been  fre- 
quently approved,  and  reversals  or  alBrm- 
ances  have  followed  according  to  tbe  effect 
of  its  application  to  the  particular  cases  to 
which  it  was  applied. 

Appellees  attempt  to  Justify  the  argtiment 
of  Mr.  Hays  upon  tbe  ground  that  it  was  In- 
vited error.  It  Is  said  that  Judge  BuUo<Hc,  in 
his  argument  for  appellant,  had  erroneously 
Injected  into  the  case  the  question  of  Halr- 
ston's  good  faith  and  honesty,  and  that  the 
argument  was  not,  therefore,  prejudicial, 
even  though  It  was  erroneous.  But  we  do 
not  agree  that  thla  Is  a  case  of  Invited 
error.  The  good  faith  and  honesty  of  Hair- 
ston  was  raised  by  tbe  evidence  and  was  a 
proper  subject  to  be  considered  by  the  jury 
In  determining  the  weight  to  be  glyen  his 
evidence.  By  his  own  admission  he  bad 
beaten  his  way  to  Russellville  and  was  beat- 
ing his  way  back  on  his  return.  He  had  tes- 
tified to  the  material  circumstances  under 
which  be  sustained  his  Injury  and  had  ad- 
mitted that  his  sworn  statement  conflicted 
with  his  previous  vmsworn  ezplanatimi.  The 
counsel  was  therefore  within  the  record  In 
recounting  these  eircunistances  as  bearing  on 
tbe  witness*  credibility.  And  this  argument 
did  not  warrant  counsel  In  stating  that  rail- 
roads never  admitted  Injury  and  liability  in 
the  same  case  and  are  not  honest  In  their 
defense  of  dfllms  and  cases  against  tbem. 
The  statement  was  not  a  proper  one  to  make, 
even  though  It  was  true,  and  we  know  from 
official  reports  that  the  railroads  do  admit 
liability  In  many  cases  against;  them,  and 
that  a  considerable  portion  of  tbe  <4>eratlng 
expenses  of  tbe  railroads  of  tbe  country  is 
Incurred  In  discharging  claims  of  Tarlons 
kinds,  some  with  and  others  without  Uttga- 
tlon.  The  finding  of  the  Jury  In  this  case 
on  the  question  of  the  preponderance  of  the 
evidence  should  not  have  been  Influenced  by 
any  con^deratlon  of  the  general  policy  of 
the  railroad  company  In  regard  to  other 
claims,  yet  the  objection  to  the  argument  was 
overruled  and  counsel  was  permitted  to  say 
tbat  he  stood  upon  that  argument. 
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ness  of  the  case  may  liare  turned  tlie  scale 
in  appellee's  favor;  and  we  therefore  re- 
verse the  Judgment. 

McCUIiLOCH,  G.  J.  (dissenting).  I  conceive 
it  to  be  my  duty,  in  reviewing  the  ruling 
of  a  trial  court  concerning  an  alleged  im- 
proper argument  of  counsel,  to  proceed  on 
the  assumption  that  the  judge  has  endeavor- 
ed with  perfect  impartiality  to  oondact  the 
trial  in  such  manner  that  both  sides  may 
receive  fair  treatment,  and  that  he  is  in  bet- 
ter situation  than  we  are  to  determine  how 
far,  if  at  all,  such  argument  has  prejudiced 
the  rights  of  the  parties,  and  what  steps  are 
necessary  to  eliminate  such  prejudice.  A 
very  large  degree  of  discretion  must  neces- 
sarily rest  with  the  trial  judge  in  such  mat- 
ters, and  I  assume  that  he  has  endeavored 
to  fairly  exercise  it  so  as  to  preserve  the 
integrity  of  the  trial. 

Of  course,  it  is  our  duty,  as  reviewing 
judges,  to  correct  a  manifest  abuse  of  such 
discretion  by  ordering  a  new  trial;  but  un- 
less it  is  manifest  that  prejudice  resulted 
from  an  improper  argument,  and  that  the 
trial  Judge  has  failed  to  do  all  that  be  could 
to  eliminate  the  possibility  of  prejudicial 
effect,  we  should  not  reverse  the  Judgment, 
however  much  we  may  be  disposed  to  con- 
demn the  argument.  If  we  adopt  the  rule 
of  reversing  Judgments  merely  because  im- 
proper remarks  have  been  made  in  the  prog- 
ress of  the  trials,  we  will  Increase  very  ma- 
terially the  numl)er  of  reversals. 

The  argument  of  Mr.  Hays  was  improper, 
in  tliat  it  constituted  a  criticism  of  appel- 
lant's conduct  in  other  litigation;  but  it 
was  not  such  an  argument  as  was  calculated 
to  inflame  the  minds  of  the  jury  and  induce 
them  to  render  an  Improper  verdict  on  the 
facts.  It  is  hard  for  me  to  believe  that 
twelve  fair-minded  and  intelligent  men  would 
be  induced,  by  such  an  argument  as  that, 
being  merely  the  counsel's  own  estimate  of 
what  constitutes  honest  dealing,  to  depart 
from  their  convictions  concerning  the  effect 
of  the  testimony  in  the  case  and  the  law  and 
to  render  a  verdict  which  was  unauthoriz- 
ed. We  should  not  reverse  a  case  merely 
because  an  error  was  committed,  unless  it 
appears  reasonably  prol)able  that  prejudice 
resulted. 

KIRBY,  X,  concurs  with  McCULLOCH, 
C.  J. 


BOxVRK  et  aL  v.  BIATTHEWS.    (No.  181.) 

(Supreme  Court  of  Arkansas.     Oct  9,  1916.) 

1.  Subrogation  «=>17— Liknobs. 

One  who  paid  the  mortgagee  and  took  the 
mortgage  as  security  until  the  mortgagors 
should  execute  a  new  mortgage  was  subrogated 
to  the  prior  mortgagee's   right  where  be  sur- 


invalid  because  the  wife's  signature  was  forged. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  M  44r-46,  59.  91:  Dec.  Dig.  <S=»17; 
Mortgages,  Cent  Dig.  g  958.] 

2.  SUBBOOATION    «=9l7— lilBNOBS. 

In  such  case  an  agreement  to  hold  the  prior 
mortgage  as  security  will  be  impUed. 

[Ed.  Note.— For  other  cases,  see  Subroga- 
tion, Cent  Dig.  ${  44-i6,  59,  91;  Dec.  Dig. 
<S=»17.] 

3.  LiMrrATioN  or  Actions  «=5>164:  —  Subbo- 

OEES. 

If  the  statute  of  limitations  applicable  to 
mortgage  foreclosures  applies  to  a  suit  to  en- 
force the  right  to  be  subrogated  to  a  mort- 
gage, such  a  suit  will  not  be  barred  where  the 
debt  has  been  kept  alive  by  a  new  note  executed 
by  the  debtor.  x 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  U  619,  ((48;  Dec.  Dig. 
«8=>184.] 

Appeal  from  Carroll  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Suit  by  Sarah  S.  Roark  and  husband 
against  G.  U.  Matthews.  From  a  portion  of 
the  decree,  complainants  appeal.    Affirmed. 

J.  V.  Walker,  of  Fayettevllle,  for  appel- 
lants. (Charles  D.  James,  of  Eureka  Springs, 
for  appellee. 

SMITH,  J.  This  suit  was  brought  by  ap-  . 
pellanta,  who  are  husband  and  wile,  to  cancel 
a  mortgage  given  by  them  upon  their  home- 
stead to  appellee  upon  the  gronnd  that  the 
wife  had  not  properly  acknowledged  the 
mortgage. 

There  was  an  answer  and  cross-complaint 
In  which  it  was  alleged  that  the  mortgage 
had  been  properly  executed,  and  in  an  amend- 
ment to  the  cross-complaint  it  was  alleged 
that  prior  to  June  14,  1911,  appellants  were 
indebted  to  one  Wenzel  In  the  sum  of  $500, 
and  as  security  therefor  had  executed  a 
mortgage  upon  the  premises  mentioned  in  the 
complaint ;  that  this  mortgage  had  been  duly 
acknowledged,  delivered,  and  recorded,  and 
that  the  Indebtedness  there  secured  had  ma- 
tured, and  appellants  were  unable  to  pay, 
whereupon  they  applied  to  appellee  for  a 
loan  of  money  with  which  to  pay  Wenzel 
and  certain  indebtedness  already  due  appel- 
lee; that  with  $652.76  of  this  money  appel- 
lee took  up  appellants'  note  and  mortgage 
from  Wenzel,  and  held  the  same  as  security 
for  repayment  to  bim  of  the  amount  so  paid 
to  Wenzel  until  appellants  should  execute 
to  him  a  mortgage  and  new  notes,  and  pur- 
suant to  this  agreement  appellee  held  said 
Wenzel  notes  and  mortgage  until  the  ex- 
ecution and  delivery  to  him  of  the  mortgage 
here  sought  to  be  canceled.  Appellee  pray- 
ed that  he  be  subrogated  to  the  rights  of  the 
first  mortgagee  if  his  own  mortgage  was 
canceled.  Appellants  answered  the  cross- 
complaint,  and  alleged  the  fact  to  be  that 
the  transaction  was  a  mere  loan,  and  that 
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the  mortgage  was  given  to  secure  this  loan 
and  the  antecedent  debt 

All  of  the  parties  testified  In  support 
of  the  allegations  of  their  respective  plead- 
ings. Appellants  point  out  certain  alleged 
Inconsistencies  In  the  testimony  of  appellee, 
but  the  court  made  a  finding  of  fact  sustain- 
ing the  allegations  of  the  cross-complaint; 
and  we  are  unable  to  say  that  this  finding 
Is  clearly  against  the  preponderance  of  the 
evidence.  The  court  found  that  the  second 
mortgage  was  not  properly  acknowledged, 
and  canceled  It,  but  decreed  that  appellee  waS 
entitled  to  be  subrogated  to  the  rights  of 
Wenzel  under  the  first  mortgage  to  the 
extent  of  the  debt  there  secured  and  the  In- 
terest thereon,  and  this  appeal  questions  only 
that  portion  of  the  decree  which  awards  sub- 
rogation. 

The  notes  to  Wenzel  were  three  in  number, 
and  were  all  dated  January  15,  1009,  and 
were  due  in  two,  three,  and  four  years  from 
date,  respectively,  and  the  mortgage  securing 
them  provided  that  upon  failure  to  pay  any 
of  them  at  maturity  the  entire  debt  should 
become  due  and  the  mortgage  subject  to  im- 
mediate foreclosure.  It  Is  now  urged  that  all 
these  notes  are  barred  by  the  statute  of  limi- 
tations, Inasmuch  as  the  cross-complaint 
praying  subrogation  was  not  filed  until  Janu- 
ary 19,  1916. 

A  very  similar  case,  and  one  involving 
both  the  questions  here  raised,  Is  that  of 


Davles  y.  Pogh,  81  Ark.  253,  S9  S.  W.  78, 
and  we  quote  the  following  language  from 
the  syllabi  in  that  case: 

[I]  "1.  Subroffation— Prior  Valid  Security.— 
One  who  surrendered  a  prior  valid  mortsage  up- 
on biB  debtor's  homestead  for  another  which 
proves  to  be  invalid  because  the  signature  of 
the  debtor's  wife  thereto  was  forged  is  en- 
titled to  be  subrogated  to  the  lien  of  the  prior 
valid  mortgage. 

[2J  "2.  Agreement  to  Hold  Prior  Secitritv- 
When  Implied.— From  proof  that  plaintiff  took 
up  an  outstanding  note  and  mortgage  which  bad 
been  executed  by  defendant,  and  held  them  until 
defendant  executed  to  him  a  new  note  and  mort- 
gage, an  agreement  will  be  inferred  that  he 
should  bold  the  old  mortgage  as  security  until 
a  new  one  should  be  executed,  although  the 
old  mortgage  was  not  assigned  to  him,  and 
there  was  no  express  agreement  with  defend- 
ant that  he  should  hold  the  old  mortgage  as 
security." 

The  case  cited  also  disposes  of  the  question 
of  limitation  raised  here  in  the  following 
language: 

[3]  "3.  Subrogation — Limitation. — If  the  stat- 
ute of  limitations  applicable  to  mortgage  foreclo- 
sures applies  to  a  suit  to  enforce  the  ri^ht  to 
be  subrogated  to  a  mortgage,  such  a  suit  will 
not  be  barred  where  the  debt  has  been  kept 
alive  by  a  new  note  executed  by  the  debtor." 

A  recent  case  which  gives  full  support 
to  the  finding  of  the  court  l>elow  Is  that  of 
Southern  Cotton  OU  C!o.  v.  Nnpoleon  Hill 
Cotton  Co..  108  Ark.  655,  158  S.  W.  1082,  46 
U  E.  A.  (N.  S.)  1049. 

The  decree  la  therefore  affirmed. 
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ADKINS  et  aL  r.  ADKINS  et  aL 
(Ck)urt  of  Appeals  of  Kentucky.    Oct  27,  1©16.) 

1.  Deeds  «=>155— BJstates  Cbeatbd— Reten- 
tion  OF  IiI£N   AND   POWEB   OF  DISPOSAL. 

A  deed  in  consideration  of  support  and  care, 
daring  life,  of  grantor  and  wife,  retaining  pos- 
session and  full  control  until  the  grantor's 
death,  and  empowering  the  grantor  on  fnilure 
of  compliance  by  the  grantee,  to  sell  the  land, 
and  retaining  a  lien  on  the  property  as  security 
for  the  performance  of  the  contract,  providing 
that  die  deed  shall  not  take  effect  until  the 
grantor's  death,  vests  the  title  to  the  land  in 
the  grantee  on  delivery  of  the  deed,  subject  to 
divestiture  upon  exercise  of  the  right  of  sale  or 
foreclosure  of  the  lien  reserved. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SS  488-495:   Dec.  Dig.  <8=»155.] 

2.  Deeds   i8=3l68— EIstatks  Cbeatkd— €!ondi- 

TIONS   StTBSEQUKNT. 

While  the  older  doctrine  was  that  on  breach 
of  a  condition  subsequent,  a  grantor  must,  to 
divest  the  title  of  the  grantee,  re-enter  the  prem- 
ises before  suing  for  them,  according  to  modern 
weight  of  authority,  a  demaud  for  the  premises 
or  notification  that  the  grantor  claims  them  on 
account  of  breach  of  the  condition  is  sufficient  to 
authorize  the  action  wbwe  the  breach  works  a 
forfeiture. 

[Ekl.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  «§  52tt-533;  Dec  Dig.  <S=168.] 

3.  Descent  and  Dibtbibtttion  «=»aO(l)  — 
Fbaud  and  Ddbess— Riouts  of  Heibs. 

An  heir,  after  the  grantor's  death,  may  pro- 
ceed, on  the  ground  of  fraud,  duress,  or  want  of 
mental  capacity,  to  recover  the  land  on  the 
ground  that  the  contract  was  such  that  while 
the  laud  waa  in  the  hands  of  the  grantee,  the 
title  never  passed,  and  there  ia  no  necessity  of 
revesting  the  title. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {{  351,  352;  Dec.  Dig. 
<8=>90{1).] 

4.  Deeds  €=»168— Estates  Cbbated— Condi- 
tion 8ttbse()Uent. 

Where  the  grantee,  in  a  conveyance  condi- 
tioned for  support,  refuses  or  neglects  to  per- 
form the  condition,  courts  of  equity  will  rescind 
the  contract  set  aside  the  deed,  or  in  some  way 
restore  the  property  to  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  fS  526-533;  Dec.  Dig.  <3=»168.] 

5.  Deeds  «=»168  —  Settino  Aside  —  Condi- 
tions Subsequent— Eiqbtb  or  Heibs— Pbb- 
bonai.  Bbhsdiks. 

Under  a  deed  in  consideration  of  support 
and  care,  during  life,  of  grantor  and  wife,  re- 
taining possession  and  full  control  until  the 
grantor's  death  and  empowering  a  grantor  on 
failure  of  compliance  by  the  grantee,  to  sell  the 
land,  and  retaining  a  lien  on  the  property  as 
security  for  the  performance  of  the  contract, 
providing  that  the  deed  shall  not  take  effect  until 
the  grantor's  death,  the  heirs  of  the  grantor,  aft- 
er his  death  without  exercising  one  of  his  re- 
served rights  for  failure  of  consideration,  cannot 
sue  to  rescind  or  set  aside  the  deed,  the  remedy 
being  personal  to  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  528-533;   Dec.  Dig.  «=>168.] 

Appeal  frwn  Circuit  Court,  Pike  County. 

Suit  by  Isaac  Adklns  and  others  against 
L.  O.  Adklns  and  John  Gillespie.  From  an 
order  dismissing  the  petition,  complainants 
appeal.    Affirmed. 


H.  S.  Howard,  F.  W.  Stowera,  and  Sam  C. 
Stowers,  all  of  Plkeville,  for  appellants.  J. 
S.  CUne,  E.  J.  Picklesimer,  and  Roscoe  Van- 
over,  all  of  Plkeville,  for  appellees. 

HURT,  J.  Winrigbt  Adklns  owned  a  tract 
of  land  consisting  of  about  144  acres,  on 
Greasy  creek,  In  Pike  county,  upon  which  be 
iceslded  in  18S5.  His  wife,  Nancy  Adklns, 
and  his  sons  L.  6.,  or  Grant  Adklns,  and 
William  Adklns  resided  with  blm.  L.  G.  Ad- 
kins  was  his  youngest  child,  at  that  time,  and 
was  20  or  21  years  of  age.  Winrigbt  Adklns 
had  been  married,  previous  to  his  marriage 
with  Nancy,  and  by  his  first  marriage  there 
were  five  children.  Nancy  Adklns  was  the 
mother  of  seven  children  by  WInright  Ad- 
klns, and  two  by  a  former  marriage,  one  of 
whom  was  the  appellee  John  Gillespie.  On 
the  13th  day  of  October,  1885,  Winrigbt  Ad- 
klns was  somewhere  from  64  to  69  years  of 
age,  when  he  executed  and  delivered  a  deed 
to  bis  son  L.  G.  Adklns  for  the  tract  of  land 
upon  which  he  then  lived.  The  portions  of 
the  deed  which  set  up  its  terms  and  condi- 
tions and  consideration  were  as  follows: 

"Witnesseth,  that  said  party  of  the  first  for 
and  in  consideration  of  the  sum  of  taking  care 
of  me  and  his  mother  as  long  as  we  both  live^ 
and  to  provide  for  said  Winrigbt  Adkins  and 
Nancy  Adkins,  his  father  and  mother,  with  such 
things  that  is  suitable,  as  long  as  they  both  live, 
and  Winrigbt  Adkins  is  to  have  and  keep  in 
possession  of  tEe  land  and  full  control  of  it 
until  his  death,  do  hereby  sell  and  convey  to  the 
party  of  the  second  part  his  heirs  and  as- 
signs, the  following  described  propertv.  to 
wit:  *  •  •—which  said  Leonard  G.  Adkins 
is  to  have  no  peeseeaion  of  said  land  until  the 
death  of  Winrigbt  Adkins,  his  father,  and  it 
the  said  party  of  the  second  part  fails  to  com- 
ply with  the  foregoing  agreement,  then  on  bis 
failure  the  parties  of  the  first  part  has  the  right 
to  sell  the  land  for  their  support.  To  have  and 
to  hold  the  same  together  with  all  the  appurte- 
nances thereunto  belonginfr  unto  the  party  of  the 
second  part,  his  heirs  and  assigns,  forever." 

Then  follows  tbe  clause  by  wbich  the  gran- 
tor covenanted  to  warrant  the  title  to  the 
party  of  the  second  part  and  his  heirs  and 
assigns  forever,  against  the  claims  of  all 
persons.    Then  follows  this  clause: 

"A  lien  is  retained  upon  the  property  hereby 
conveyed  as  security  for  the  peitormance  of  the 
above  contract.  Thin  deed  ia  not  to  take  effect 
until  the  death  of  Winrigbt  Adkins." 

WInright  Adkins  and  his  wife,  Nancy,  and 
L.  G.  Adkins  continued  to  live  as  they  were 
then  living  upon  the  farm  and  in  the  dwelling 
house  upon  It  for  3  or  4  years  thereafter, 
when  Nancy  Adklns  died.  A  few  months 
thereafter  L.  G.  Adkins  married  and  brought 
his  wife  to  live  with  blm  and  bis  father. 
Shortly  thereafter,  either  In  the  year  1888  or 
1889,  tie  proof  does  not  definitely  show.  Win- 
right  Adklns  married  a  third  time,  and 
brought  his  wife,  Elizabeth  Harris,  to  live  In 
the  same  house.  Father  and  son  and  their 
wives  resided  In  the  same  bouse  for  about 
one  year,  when  h.  G.  Adklns,  as  be  claims, 
by  his  own  efforts,  and  as  the  widow  of  Wln- 
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right  Adkins  claims,  with  the  assistance  of 
his  father  and  other  members  of  the  family, 
built  upon  the  land  a  new  log  house.  The 
"logs  were  procured  upon  the  land.  Wln- 
rlght  Adkins  and  his  wife  then  removed 
to  this  new  house,  leaving  L>.  G.  Adkins 
and  bis  wife  In  the  old  residence.  The 
wife  of  Wlnrlght  Adkins,  at  the  time  of 
their  marriage,  was  the  mother  of  four 
diildren,  and  was  comparatively  a  young 
woman.  The  youngest  of  these  four  children, 
who  was  about  8  or  4  years  of  age,  at  that 
time,  she  brought  to  reside  with  her,  when 
she  became  the  wife  of  Wlnrlght  Adkins. 
After  she  married,  she  became  the  mother  of 
five  other  children,  the  result  of  her  mar- 
riage. Upon  the  removal  of  Wlnrlght  Ad- 
kins and  his  wife  to  the  new  house,  by  some 
kind  of  arrangement,  either  express  or  by 
mere  acquiescence,  L.  G.  Adkins  apparently 
took  control  and  possession  of  about  one- 
half  of  the  land,  which  he  used  and  cultivat- 
ed thereafter.  The  father  had  the  use  and 
control  of  the  other  one-half  of  the  land, 
which  included  a  smaU  com  mill  upon  the 
land,  and  he  retained  the  control  and  pos- 
session of  that  part  of  the  land  until  bis 
death,  in  April,  1903. 

In  February,  1903,  at  the  solicitation  of 
Wlnrlght  Adkins,  he  and  L.  G.  Adkins,  by  a 
Joint  conveyance,  sold  and  conveyed  the  min- 
erals In  the  lands  to  the  Northern  Coal  &  Coke 
Company,  for  which  the  company  paid  to  I* 
G.  Adkins  the  sum  of  $201.75.  It  was  agreed 
between  Wlnrlght  and  I*  G.  Adkins  that  On 
consideration  received  for  the  sale  of  the 
minerals  should  be  equally  divided  between 
them. 

After  the  death  of  Wlnrlght  Adkins,  L.  Q.- 
Adkins  either  Instituted  or  threatened  the 
Institution  of  proceedings  to  secure  the  pos- 
session of  the  portion  of  the  land  which 
his  father  had  retained  the  possession  of 
until  his  death,  when,  by  arrangement 
with  the  widow  of  his  father,  he  paid  her 
$20  to  give  up  the  possession,  and  she  re- 
moved from  the  land.  The  five  children  of 
Wjbtright  Adkins  by  his  last  marriage  were 
then  all  infants,  and  the  younger  ones  of 
them  were  of  very  tender  years. 

The  father  and  son  each  cultivated  crops 
upon  his  respective  half  of  the  land,  and 
each  procured  firewood  from  it,  and  the  proof 
shows  the  son  oftentimes  assisted  to  -a.  more 
or  less  extent  in  the  cultivation  of  the  crops 
planted  by  his  father,  and  his  father  and 
wife  and  children  frequently  assisted  the  son 
in  his  work  in  his  crops. 

It  is  claimed  by  the  appellants  that  the  ap- 
pellee L.  G.  Adkins  wholly  failed  to  provide 
for  his  father,  as  was  stipulated  in  the  deed 
tmder  which  he  held  the  land,  and  that  dur- 
ing all  the  time,  up  to  the  death  of  hla  fa- 
ther, he  failed  to  render  him  any  assistance 
or  to  provide  him  with  clothing  or  with  mon- 
ey or  with  the  necessities  of  life,  except  a 
barrel  of  flour  and  a  small  amount  of  bacon 


'and  coffee  upon  one  occasion,  and  paid  for 
his  burial  at  his  death.  Upon  the  other 
hand,  it  was  claimed  by  the  appellees  that 
from  the  time  of  the  making  of  the  deed  to 
the  death  of  Nancy  Adkins,  that  the  appel- 
lee L.  G.  Adkins  entirely  maintained  bis  fa- 
ther and  mother,  and  after  his  father's  mar- 
riage the  third  time  and  until  his  death,  tbat 
he  contributed  to  the  support  of  himself  and 
family  to  the  extent  of  his  ability,  and  fnr- 
nlshed  to  his  father  a  sufficiency  to  hare 
maintained  him  alone,  but  not  a  sufficiency  to 
maintain  him  and  his  wife  and  children; 
tbat  the  aid  and  assistance  and  things  far- 
nisbed  by  him  to  his  father  were  twice  tbe 
value  of  the  farm  in  controversy.  Both  fa- 
ther and  son  cut  and  sold  from  the  land 
timber  trees  without  consulting  tbe  other,  so 
far  as  the  proof  tends  to  show. 

The  proof  showed  upon  the  side  of  the  ap- 
pellants that  Wlnrlght  Adkins  maintained 
himself  and  family  and  had  as  plenty  of  food 
and  clothing  as  other  people  in  their  station 
of  life  in  the  community  up  until  about  IH 
years  previous  to  his  death,  and  that  after 
that  time  he  was  unable  to  labor  or  to  do 
anything  for  his  support,  and  that  be  was 
oftentimes  almost  destitute  of  both  food  and 
clothing,  while  the  evidence  for  appellee* 
tended  to  prove  that  up  until  tbe  time  of  hla 
death  he  and  his  family  had  such  food  and 
clothing  as  people  in  their  station  of  life  in 
the  community  ordinarily  had. 

Wlnrlght  Adkins  never  at  any  time  at- 
tempted to  make  any  sale  of  the  land  or  any 
part  of  it  for  his  support,  In  exercise  of  the 
power  he  had  reserved  in  the  deed,  nor  did 
he  at  any  tim^  attempt  to  Institute  any  salt 
against  his  son  to  enforce  any  Hen  upon  the 
land  for  his  support  and  maintenance,  in  ac- 
cordance with  the  right  to  do  so,  which  he 
bad  reserved  in  tbe  deed.  It  Is  shown  that 
a  short  time  before  his  death  that  he  re- 
quested bis  son  to  convey  a  part  of  the  land 
to  his  son  Issac  Adkins,  one  of  the  appel- 
lants who  was  then  a  boy,  which  U  O.  Ad- 
kins refused  to  do.  It  is  also  shown  that 
Wlnrlght  Adkins  made  a  visit  to  PIkevlUe  to 
consult  with  an  attorney  In  regard  to  obtain- 
ing a  cancellation  of  the  deed  he  bad  made 
to  L.  O.  Adkins,  but  never  instituted  any 
suit  for  that  purpose.  He  never  made  any 
demand  upon  Ia  G.  Adkins  to  give  op  tbe 
lands  to  him,  nor  ever  notified  blm  tbat  he 
claimed  a  forfeiture  for  failure  to  render 
blm  a  support. 

It  was  ^Iso  proven  that  a  short  time  before 
his  death,  while  very  feeble,  be  complnlned 
tbat  bis  son  I>.  G.  Adkins  was  not  furnishing 
him  with  support,  while  It  Is  proven  by  oth- 
ers that  be  stated  on  other  occasions  that  L. 
G.  Adkins  had  fully  performed  bis  obliga- 
tions to  him.  The  proof  tells  to  show  that 
he  ever  requested  .L.  G.  Adkins  to  famish 
him  anyUiing,  except  upon  one  occasion,  to 
give  him  some  money,  and  this  was  complied 
with.  .    . 
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In  1909  li.  Q.  Adklns  sold  and  conTeyed  a 
part  of  the  land  to  appellee  John  W.  OlUes- 
pie,  for  which  he  received  the  sum  of  $400. 
GUIeegple  took  possession  of  the  portion  of 
the  land  which  he  purchased  and  built  there- 
on a  small  bouse  and  stable,  the  value  of 
which  is  variously  estimated  by  the  witness- 
es from  $350  .to  $600. 

Ii.  G.  Adklns  removed  the  house  in  which 
his  father  bad  lived  and  attached  It  to  the 
house  where  he  lived.  He  also  removed  the 
timber  and  rendered  fit  for  cultivation  a  por- 
tion of  the  land. 

On  the  16th  day  of  April,  1912,  lefaac  Ad- 
kina,  who  was  a  son  of  Winrlght  Adklns  by 
his  last  wife,  and  the  other  four  children 
by  that  marriage,  and  three  of  tils  children 
by  former  marriages,  instituted  this  suit 
against  L.  G.  Adklns  and  John  W.  Gillespie, 
In  which  they  alleged  that  L.  G.  Adklns  bad 
wholly  failed  to  provide  for  and  maintain 
bis  father  In  a  sidtable  manner,  and  had 
failed  and  refused  to  perform  the  obligation, 
which  was  the  consideration  for  the  convey- 
ance to  him  of  the  land,  and  for  that  reason 
the  consideration  promised  for  the  land  had 
entirely  failed,  and  that  John  W.  Gillespie 
knew  of  the  failure  of  the  consideration  for 
the  deed,  and  with  that  knowledge  had  pur- 
chased a  portion  of  the  land,  and  they  pray- 
ed that  the  deed  be  canceled,  and  the  land 
adjudged  to  be  the  property  of  the  appel- 
lants and  for  an  accounting  of  the  rents  and 
profits  of  the  land  while  it  had  been  in  the 
possession  and  use  of  £..  G.  Adklns.  It  was 
alleged  that  the  other  heirs  of  Winrlght  Ad- 
klns had  received  from  him  in  the  way  of 
advancements  property  during  his  lifetime; 
that  plaintiffs  bad  received  nothing  from  his 
estate,  and  U  they  should  secure  all  that  was 
sought  by  this  suit,  the  portions  which  had 
been  received  by  the  other  heirs  would  exceed 
in  value  the  portions  which  the  plaintiffs  or 
either  of  them  would  receive. 

The  appellees  U  G.  Adklns  and  John  W. 
Gillespie  filed  a  Joint  answer,  in  which  they 
traversed  the  material  allegations  of  the 
petition,  and  Gillespie,  for  a  further  defense, 
alleged  that  at  the  time  be  purchased  the 
portion  of  the  land  and  paid  therefor  that 
he  was  a  bona  fide  and  innocent  purchaser 
for  the  full  value  of  the  land  purchased  by 
bim,  and  that  be  bad  no  knowledge  or  in- 
formation at  the  time  of  any  claim  of  the 
plaintiffs  to  it,  and  in  good  faith  believed 
tiiat  L.  G.  Adklns  bad  a  good  title  to  the 
laud  and  could  make  him  a  good  title  there- 
for. 

The  case  was  submitted  upon  the  pleadings 
and  testimony,  a  great  deal  of  which  was  In- 
competent, but  was  permitted  to  be  read 
withont  objection,  and  the  court  adjudged 
that  the  appellants  had  failed  to  demonstrate 
any  rigbt  to  relief,  and  ordered  their  peti- 
tion to  be  dismissed,  and  from  that  Judgment 
they  have  appealed  to  this  court 

[1]  At  the  beginning  of  the  consideration 


of  this  case  we  are  confronted  wltb  the  ques- 
tion as  to  what  kind  of  an  estate  the  deed 
from  Winrlght  Adklns  to  L.  G.  Adklns  vested 
in  the  latter,  if  any,  and  if  be  failed  to  per- 
form the  obllgatl(m  in  the  deed  to  maintain 
bis  father,  can  the  appellants  maintain  an 
action  to  rescind  the  contract  between  the 
father  and  son,  as  embraced  in  the  deed,  and 
to  have  the  deed  set  aside,  and  the  other 
relief  sought  In  the  petition?  Considering: 
the  deed,  as  a  whole,  and  all  of  its  terms, 
and  determining  therefrom  the  meaning  of 
the  deed  and  the  Intention  of  the  parties,  it 
is  clear  that  it  was  the  intention  of  the  gran- 
tor to  vest  the  title  to  the  land  in  the  grantee, 
when  be  delivered  the  deed  to  him,  but  be 
reserved  the  possession  and  control  of  the 
land  until  hia  death.  If  It  was  not  intended 
to  vest  the  title  to  the  land  in  the  grantee  at 
the  making  of  the  deed,  it  would  have  been 
useless  to  have  reserved  the  possession  and 
<»ntrol  during  the  life  of  the  grantor,  or  to 
have  reserved  a  lien  upon  it  or  a  right  to  sell 
it  for  maintenance.  The  consideration  for 
the  execution  of  the  deed  was  that  the  gran- 
tee would  provide  ft>r  the  grantor  and  liis 
then  wife  during  their  lives  a  support  which 
was  suitable  to  their  station  and  condition 
in  life.  The  consideration  of  maintenance 
was  a  continuing  consideration,  wbl(^  could 
not  be  discharged  by  the  grantee,  until  such 
time  as  the  grantor  and  bis  then  wife  sbonld 
die.  The  performance  of  the  acts  which 
would  discharge  the  consideration  necessari- 
ly coming  after  the  vesting  of  the  title  was 
a  subsequent  condition  upon  which  the  con- 
veyance rested.  To  secure  the  performance 
of  the  consideration,  the  grantor  expressed 
in  the  deed  two  reservatlrais,  the  one,  to  seU 
the  land  for  bis  support,  if  the  grantee  failed 
to  provide  it,  and  the  other  a  Hen  upon  the 
land  to  secure  tbfe  providing  of  a  support  by 
the  grantee.  There  was  no  provision  for  a 
reversion  of  the  land  to  either  the  grantor 
or  his  heirs  upon  a  failure  of  the  continuing 
consideration. 

[2]  This  chajracter  of  action  must  be  dis- 
tinguished from  the  action  at  law,  which  may 
be  prosecuted  to  recover  lands,  on  account 
of  a  breach  of  a  condition  subsequent  in  the 
deed,  and  where  a  forfeiture  or  a  right  of 
re-entry  is  provided  In  the  deed  for  the 
breach.  In  such  cases,  except  for  damages 
for  the  breach,  a  demand  must  be  made  for 
the  property,  of  the  grantee,  or  some  act 
equivalent  to  a  re-entry,  as  provided  by  the 
common  law,  is  required  ttefore  the  action 
can  be  maintained.  The  older  doctrine  was 
that  upon  a  breach  of  a  condition  subse- 
quent, that  tbe  grantor  must,  in  order  to 
direst  the  title  of  tbe  grantee,  re-enter  the 
granted  premises  before  he  could  maintain  an 
action  for  tbe  recovery  of  tbe  premises; 
but  according  to.  the  modem  weight  of  au- 
thority, a  demand  for  the  premises,  or  a 
notification  that  the  grantor  is  claiming  them 
on  account  of  the  breach  of  the  condition 
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subsequent,  Is  sufficient  to  authorize  the  ac- 
tion to  be  maintained,  where  the  breach 
works  a  forfeiture.  Preston  v.  Bosworth, 
153  Ind.  458,  55  N.  E.  224,  74  Am.  St.  Rep. 
313 ;  Ellis  V.  Elkhart  Car  Works  Co.,  97  Ind. 
247;  Mash  v.  Bloom,  133  Wis.  646,  114  N. 
W.  457,  14  h.  R.  A.  (N.  S.)  1187,  14  Ana 
Cns.  1012;  Olcott  ▼.  Dnnklee,  16  Vt.  478. 

[3]  This  character  of  action  must  also  be 
distinguished  from  the  action  In  equity  in 
this  Jurisdiction,  which  can  be  maintained 
by  a  grantor  or  his  heirs  against  a  grantee 
to  rescind  a  deed,  and  to  place  the  parties  in 
statu  quo,  where  the  deed  was  procured  by 
fraud  or  duress,  or  where  the  grantor  was 
mentally  Incapable  of  contracting.  In  such 
cases,  the  heir,  after  the  death  of  the  gran- 
tor, may  proceed  upon  the  ground  that  the 
fraud,  duress,  or  want  of  mental  capacity  to 
contract  was  such  that  while  In  the  hands  of 
the  grantee  the  title  to  the  property  had 
never  passed  from  the  grantor,  and  there  is 
no  necessity  of  a  revesting  of  the  title  in 
the  grantee,  or  upon  his  death  in  his  heirs, 
as  it  descends  to  his  heirs  at  the  death  of  the 
grantor. 

This  action  is  not  based  upon  any  dalm  of 
fraud  or  duress  by  the  grantee  in  the  pro- 
curement of  the  execution  of  the  deed,  nor 
any  want  of  mental  capacity  In  the  grantor 
to  contract.  The  title  to  the  land  vested  In 
the  grantee  upon  the  delivery  of  the  deed, 
conditioned  upon  the  subsequent  condition 
of  his  providing  a  suitable  support  for  the 
grantor  during  his  subsequent  life.  The  com- 
monly accepted  doctrine  is,  and  ordinarily, 
when  a  condition  subsequent  for  the  sup- 
port of  the  grantor  is  breached  by  the  fail- 
ure or  refusal  of  the  grantee  to  perform  the 
condition,  the  grantor  may  maintain  an  ac- 
tion to  rescind  the  deed  and  restore  the 
property  to  the  grantor,  and  the  grantor's 
right  to  rescind  a  deed  for  the  failure  by  the 
grantee  to  perform  a  subsequent  condition 
upon  which  the  deed  rests  descends  to  the 
heirs  of  the  grantor,  in  the  event  of  his 
death.  White  v.  Bailey,  65  W.  Va.  573,  64 
S.  E.  1019,  23  L.  R.  A.  (N.  S.)  232;  Fluharty 
V.  Fluharty,  54  W.  Va.  407,  46  S.  fi.  199; 
Cross  V.  Carson,  8  Black.  (Ind.)  138,  44  Am. 
Dec.  742;  Thomas  v.  Record,  47  Me.  600,  74 
Am.  Dec.  500;  Goldsmith  v.  Goldsmith,  46 
W.  Va.  426,  33  S.  E.  266.  The  estate  created 
by  the  deed  having  vested  In  the  grantee, 
there  is  nothing  left  to  the  grantor,  except 
the  possibility  of  the  estate  reverting  to  him 
when  the  condition  Is  broken. 

[4]  In  this  Jurisdiction,  where  the  grantee, 
in  a  conveyance  conditioned  for  support,  re- 
fuses or  neglects  to  perform  the  condition, 
the  courts  of  equity  will  rescind  the  con- 
tract, set  aside  the  deed,  or  In  some  way  re- 
store the  property  to  the  grantor.  Reeder 
V.  Reeder,  89  Ky.  529,  12  S.  W.  1063,  11  Ky. 
r.aw  Rep.  731 ;  Jenkins  v.  Jenkins,  3  T.  B. 
Mon.  327;  Scott  Heirs  v.  Scott,  etc.,  3  B. 
Mon.  2;    Lane,  etc.,  v.  Lane,  etc.,  106  Ky. 


530,  60  S.  W.  857,  21  Ky.  Law  Eep.  9;  13 
Cyc.  710. 

[5]  As  to  whether  or  not  In  this  Jurisdic- 
tion the  grantor's  cause  of  action  to  rescind 
the  deed  because  of  the  failure  of  the  condi- 
tion subsequent  for  support,  in  the  absence  of 
fraud  or  duress  in  the  procurement  of  the 
deed  by  the  grantee,  or  want  of  mental  ca- 
pacity to  contract  by  the  grantor,  deipends 
upon  the  terms  of  the  deed.  The  deed  is 
the  written  testimonial  of  a  contrar-t,  and 
It  must  be  apparent  that,  whether  the  belrs 
of  a  grantor  may  treat  a  breach  of  a  condi- 
tion subsequent  for  support  In  the  deed  as 
a  forfeiture,  and  a  court  of  equity  restore 
the  statu  quo,  is  dependent  upon  the  terms 
of  the  contract,  as  expressed  In  the  deed. 
If  the  grantor  and  grantee,  contracting  at 
arm's  length,  agree  upon  what  character  of 
estate  the  grantee  Is  to  receive,  and  what 
remedy  the  grantor  may  have  in  the  event 
of  a  nonfulfillment  of  a  condition  subsequent 
for  maintenance,  why  shall  not  the  grantor 
and  his  heirs  be  bound  by  the  contract?  If 
an  estate  is  vested  in  the  grantee,  and  no 
reversion  is  provided  for  to  either  the  gran- 
tor or  his  heirs,  and  the  grantor  reserves  only 
a  remedy,  which  is  personal  to  himself  for 
the  nonfulfillment  of  the  subsequent  condi- 
tion, the  remedy  cannot  descend  to  Ills  heirs. 
In  the  Instant  case,  there  was  no  forfdture 
or  reversion  of  the  land  provided  for,  and  no 
right  reserved  to  re-enter  the  premises  In 
the  event  of  the  breach  of  the  condition 
for  support.  In  the  absence  of  a  provision 
for  a  forfeiture  or  reversion,  the  right  to 
rescission  would  still  exist,  but  the  absence 
of  provision  for  a  reversion  and  where  a  rem- 
edy was  reserved,  which  the  grantor  might 
alone  exercise,  it  seems  that  the  remedy  does 
not  descend  to  the  heirs.  In  Arnett  v.  Mc- 
Guire,  67  S.  W.  60,  23  Ky.  Law  Rep.  2319, 
the  deed  was  executed  upon  the  considera- 
tion that  the  grantee  would  support  the 
grantor  and  her  imbecile  son.  The  grantor, 
without  providing  any  reversion  of  the  land 
for  the  failure  of  the  condition  to  render 
the  support,  reserved  the  right  in  the  event 
of  the  failure  of  the  condition  to  contract 
with  other  parties  for  such  support,  it  was 
held  that  this  was  a  right  personal  to  the 
grantor,  and  if  she  failed  during  her  lifetime 
to  exercise  It,  her  heirs,  after  her  death,  did 
not  have  the  right  to  maintain  an  action  to 
set  aside  the  deed.  In  the  instant  case,  the 
grantor  reserved  the  right  to  sell  the  land 
in  the  event  of  the  failure  to  perform  the 
condition  for  support,  or  to  enforce  a  lien 
against  it,  but  he  attempted  to  exercise  nei- 
ther remedy  during  his  lifetime.  The  right 
reserved  to  sell  the  land  was  a  remedy  per- 
sonal to  himself,  and  the  right  to  enforce  a 
lien  did  not  descend  to  his  heirs.  He  had 
a  rif^t  to  waive  the  remedy,  which  was  per- 
sonal to  him,  and  if  he  did  so  his  heirs 
cannot  complain. 

The  Judgment  is  affirmed. 
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GAINES  &  SEA  v.  K.  J.  REYNOIiDS  TOBAC- 
CO CO. 

(Court  of  Appeals  of  Kentucky.    Oct  27,  1916.) 

1.  SAijis  (&=3l82n.)  —  Action  fob  Bbeacb  — 
Question  fob  Jury— Kepudiation. 

In  an  action  for  damages  for  the  breach  of  a 
contract  for  the  purchase  of  tobacco,  held  that 
the  buyer's  repudiation  in  respect  to  one  lot  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  492;    Dec.  Dig.  <S=>182(1).] 

2.  Sales  iS=»371— Tendbb  of  PKBFOBMANcaB— 
Necessity. 

Under  a  contract  for  the  sale  of  tobacco  to  be 
deliTered  on  a  certain  day  or  within  a  reasonable 
time  thereafter,  where  the  buyer  was  not  at  the 
place  fixed  for  the  delivery  and  had  not  notified 
the  seller  of  the  day  when  ho  would  be  ready  to 
receive  it,  and  where  the  seller,  within  a  rea- 
sonable time  after  the  day  fixed  ifor  delivery,  no- 
tified the  buyer  of  his  willingness  to  make  de- 
livery, according  to  the  contract,  but  the  buyer 
was  not  present  to  receive  it,  the  seller's  final 
tender  of  the  tobacco  was  not  a  condition  pre- 
cedent to  his  right  of  action  against  the  buyer 
for  a  breach  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1086-1088;   Dec.  Dig.  «=371.] 

3.  Sales  ®=j153— Tendeb— Waivbb. 

No  tender  is  necessary  when  the  contract  has 
been  definitely  repudiated  by  the  buyer,  as  by 
his  refusal  to  accept  delivery,  if  tendered,  or  by 
notice  to  the  seller  that  the  buyer  is  unable  to 
accept  and  pay  for  the  goods. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
D«.  H  35»-S66:  Dec.  Dig.  «s»153.] 

Appeal  from  Circuit  Court,  AndersoQ 
County. 

Action  by  Gaines  &  Sea  against  R.  J.  Reyn- 
olds Tobacco  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Reversed. 

J.  W.  Gaines,  of  Lawrenceburg,  and  Willis, 
Todd  &  Bond,  of  Shelbyrllle,  for  appellant 
Edwards,  Ogdeu  &  Peak,  of  Louisville,  and 
Allen  k.  Dimcan,  of  Lexington,  for  appellee. 

SETTLE,  J.  This  ia  the  second  appeal  In 
this  case.  Tbe  first  appeal  was  decided 
March  23,  1915,  the  opinion  being  reported 
in  163  Ky.  716,  174  S.  W.  482.  The  action 
was  brought  by  appellants  to  recover  of  ap- 
pellee damages  for  tbe  alleged  breach  by  the 
latter  of  a  contract  It  made  with  appellants 
March  3,  1912,  for  the  purchase  of  certain 
tobaccos,  consisting  of:  (1)  11,770  pounds 
of  leaf  tobacco  graded  and  bulked  in  a  ware- 
house In  the  city  of  Lawrenceburg ;  (2) 
another  lot  of  tobacco  which  appellants  had 
that  day  purchased  from  the  floor  of  the 
warehouse;  (3)  another  lot  of  tobacco  then 
in  the  warehouse,  which  had  been  bid  in  by 
appellee's  agent,  Blackwell,  but  the  sale  re- 
jected by  the  owners ;  (4)  such  other  tobacco 
as  appellants  might  thereafter  be  able  to 
procure;  all  of  such  tobaccos  to  be  received 
by  appellee  at  the  close  of  the  sale  season, 
at  Lawrenceburg.  It  is  alleged  in  the  peti- 
tion that  the  lot  of  tobacco  consisting  of 
11,770  pounds,  first  mentioned,  was  sold  by 
appellants  to  appellee  at  the  agreed  price  of 


14  cents  per  pound,  and  that  for  the  remain- 
ing lots  of  tobacco  appellee  agreed  to  pay 
appellants  the  original  cost  price,  plus  co.st 
of  handling,  and  a  "nice"  or  reasonable 
profit  thereon,  but  that  appellee  repudiated 
tbe  contract,  declined  to  t^ike  any  of  tbe 
tobacco,  and  it  was  sold  by  appellants  on  the 
market  at  Louisville  at  a  loss  to  them.  Ap- 
pellee's answer  traversed  all  the  material 
allegations  of  the  petition. 

On  the  first  trial  the  circuit  court,  at 
the  conclusion  of  the  evidence  Introduced 
by  each  of  the  parties,  sustained  tbe  appet 
lee's  motion  for  a  peremptory  instruction, 
by  which  a  verdict  was  directed  In  its  favor. 
On  the  first  appeal  we  held  that  the  alleged 
contract  as  to  the  second,  third,  and  fourth 
lots  of  tobacco  was  so  uncertain  and  Indefi- 
nite In  Its  terms  as  to  be  Incapable  of  en- 
forcement; but  with  respect  to  tbe  first  lot 
It  is  in  the  opinion  said: 

"As  to  the  first  lot,  the  11,770  pounds,  the  evi- 
dence sufSciently  establishes  an  executory  con- 
tract of  sale  of  that  lot  at  the  price  of  14  cents 
per  pound,  and  4he  buyer's  repudiation  of  the 
contract.  In  such  case,  the  measure  of  damages 
is  the  difference  between  the  contract  price  and 
the  market  value  at  the  time  and  place  of  de- 
livery. Marshall  v.  Piles,  3  Bush,  240 :  Miller 
V.  Bnrcfa,  19  Ky.  Law  Rep.  629,  41  S.  W.  307; 
Singer  v.  Cheney,  21  Ky.  Law  Rep.  560.  51  8. 
W.  813:  Sanders  v.  Bond,  23  Ky.  Law  Rep. 
2084,  66  S.  W.  635 ;  Bell  v.  Hatfield,  121  Ky. 
560,  89  S.  W.  644,  2  L.  R.  A.  (N.  S.)  529,  28 
Ky.  Law  Hep.  515;  Newton  v.  Bayless  BYuit 
Co.,  155  Ky.  440.  169  8.  W.  968. 

"The  time  of  delivery,  according  to  the  con- 
tract, proved  by  plaintiff,  was  'the  close  of  the 
sale  season  at  Lawrenceburg,'  and  Lawrenceburg 
was  the  agreed  place  of  delivery.  It  seems  from 
the  evidence  that  there  was  only  one  sale  day  at 
Lawrenceburg  after  March  3,  1912,  the  date  of 
the  making  of  the  contract  sued  on,  and  that  sale 
was  on  "March  16th ;  that  the  tobacco  company 
did  not  definitely  repudiate  tbe  contract  until 
March  30,  1012.  •  •  •  As  to  this  11,770 
pounds  of  tobacco,  the  plaintiffs  were  entitled  to 
go  to  the  jury;  and  the  trial  court  erred  in  di- 
recting a  verdict  for  the  defendant  to  that  ex- 
tent. •  •  •  Because  of  the  error  of  the  cir- 
cuit court  in  directing  a  verdict  for  the  defendant 
as  to  the  claim  of  appellant  concerning  the  11,- 
770  pounds,  that  referred  to  as  the  first  lot,  the 
judgment  is  reversed  for  proceedings  consistent 
herewith." 

[1]  The  trial,  following  the  return  of  tbe 
case  to  the  court  below,  resulted  In  the  fol- 
lowing verdict,  signed  by  10  of  the  jury: 

"We,  the  jury,  find  for  the  defendant  as  set 
out  in  Instruction  No.  3." 

Appellants'  dissatisfaction  with  that  ver- 
dict and  the  judgment  entered  thereon  led  to 
tbe  present  appeaL  We  have  been  unable  to 
discover  from  our  reading  of  the  record  that 
the  evidence  introduced  on  the  last  trial  dif- 
fers in  any  material  respect  from  that  heard 
on  tbe  first  Some  of  tbe  witnesses  were 
perhaps  more  elaborate  on  the  last  trial  in 
certain  particulars  than  on  tbe  first,  but  tn 
its  essential  features  the  evidence,  considered 
as  a  whole,  was  substantially  the  same  on 
tbe  two  trials.  Without  discussing  it  in  de- 
tail, we  think  it  conduces  to  establish  the 
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facts  asserted  by  the  opinion  on  the  first 
appeal,  viz.:  (1)  That  there  was  a  contract  of 
sale  between  the  parties  as  to  the  11,770- 
ponnd  lot  of.  tobacco  at  the  price  of  14  cents 
per  pound ;  (2)  that  "the  time  of  delivery  ac- 
cording to  the  ^ntract  was  the  close  of  the 
sale  season  at  Iiawrenceburg,  and  lawrence- 
burg  was  the  agreed  place  of  delivery ;"  (3) 
that  there  was  only  one  sale  day  at  Law- 
renceburg  after  March  8,  1912,  the  date  of 
the  contract,  and  such  sale  day  was  on  March 
16th;  (4)  that  appellee  "did  not  definitely 
repudiate  the  contract  until  March  30,  1912." 
We  think  it  further  appears  from  the  evi- 
dence that  appellee  had  no  one  at  Lawrence- 
burg  to  represent  It  on  the  16th  day  of  March, 
and  while  its  agent,  Blackwell,  was  in  Law- 
rencebnrg  on  March  23d  for  about  an  hour 
and  made  some  examination  of  the  tobaccos 
in  the  warehouse,  he  did  not  then  see  the  ap- 
pellant Sea,  from  whom  he  made  the  pur- 
chase of  the  11,770  pounds  of  tobacco,  make 
any  demand  for  its  delivery,  or  give  appel- 
lants an  opportunity  to  make  a  formal  ten- 
der of  same,  nor  were  appellants  informed 
prevloias  to  March  23d  of  Blackwell's  pur- 
pose to  be  in  Lawrenceburg  dn  that  day. 
Blackwell  again  returned  to  Lawrenceburg 
March  30th,  but  without  giving  Sea  notice  of 
his  purpose  to  do  so,  and  the  latter,  having  no 
notice  of  his  presence,  was  himself  absent. 
It  was  on  that  visit  that  Blackwell  in  effect 
repudiated  the  contract.  There  was  no  op- 
portunity afTorded  appellants  between  March 
16th  and  March  30th  to  make  appellee  a  ten- 
der of  the  11,770  poimds  of  tobacco.  Barly 
In  April,  and  in  reply  to  a  letter  from  the 
appellant  Sea,  BWckwell  wrote  him  a  letter, 
containing  the  following  expression  regard- 
ing this  lot  of  tobacco: 

"Now  that  over  two-thirds  of  the  lot  tnms  out 
to  be  fillery  and  common,  of  conrse  it  makes  the 
pnrcfaase  uninteresting  to  me." 

Sea  then  wrote  Blackwell,  April  10th,  the 
following  letter : 

"Mr.  J.  W.  Blackwell,  Agent  R.  J.  Reynolds 
Tobacco  Co.,  Lexington,  Ky.— Dear  Sir:  I  beg 
to  adWse  that  I  will  be  In  Lawrenceburg  on  Sat- 
urday morning  and  shall  expect  you  to  meet  me 
there  and  rsceive  the  tobacco  which  Mr.  C.  C. 
Gaines  and  I  sold  you  some  time  since,  in  accord- 
ance with  our  agreement  and  understanding. 
Xours  truly." 

Replying  to  that  letter,  Blackwell  wrote 
Sea,  in  substance,  that  he  would  not  come 
to  Lawrenceburg,  and  that  If  Sea  wanted 
to  see  him,  he  would  have  to  come  to  Lexing- 
ton. 

The  foregoing  evidence  strongly  conduced 
to  prove  that  appellee  intended  to  repudiate 
the  contract,  and  did  do  so,  and  also  that  ap- 
pellants were  all  the  time  ready  and  willing 
to  perform  the  contract  by  the  delivery  on 
their  part  of  the  11,770  pounds  of  tobacco.' 
It  is,  however,  insisted  for  appellee  that  the 
weighing,  as  well  as  a  tender,  of  the  tobacco, 
was  necessary.  The  evidence  for  appellants 
shows  that  the  tobacco  had,  as  known  to 
appellee,   been  weighed  by  appellants,  and 


does  not  show  that  the  contract  of  sale  con- 
tained any  stipulation  that  the  tobacco  was 
again  to  be  weighed  upon  or  before  Its  deliv- 
ery to  appellee;  but,  If  It  be  conceded  that 
the  weighing  of  the  tobacco  was  necessary, 
appellee  would  not  have  accepted  the  weights 
made  in  the  absence  of  its  agent,  and  the 
agent,  by  failing  to  appear  at  Lawrenceburg 
for  the  purpose  of  receiving  the  tobacco,  gave 
appellants  no  opportunity  to  weigh  it.  In- 
deed, the  latter  were  relieved  of  the  neces- 
sity of  weighing  or  tendering  the  tobacco  if. 
as  their  evidence  conduced  to  prove,  appel- 
lee repudiated  the  contract,  and  whether 
there  was  a  repudiation  of  the  contract  by 
appellee  was  a  question  that  should  have 
been  submitted  to  the  Jury,  which  was  not 
done. 

[2]  Here  there  was  a  sale  of  the  tobacco  to 
be  delivered  on  a  certain  day  or  within  a 
reasonable  time  thereafter.  The  purchaser 
was  not  at  the  place  of  delivery  at  the  time 
fixed  for  the  delivery,  nor  was  there  any 
notice  to  the  seller  of  l^e  day  when  the  pur- 
chaser would  be  ready  to  receive  the  tobacco. 
On  the  other  band,'  the  seller  did,  within  a 
reasonable  time  after  the  day  fixed  for  the 
delivery,  notify  the  purchaser  of  his  willing- 
ness to  make  delivery  of  the  tobacco  accord- 
ing to  the  contract  and  request  the  presence 
of  the  purchaser  for  that  purpose  at  a  time 
indicated  for  making  the  delivery;  but  there 
was  a  failure  upon  the  part  of  the  purchaser 
to  be  present  that  be  might  receive  the  to- 
bacco. Under  such  circumstances,  a  formal 
tender  of  the  tobacco  by  the  seller  cannot  be 
regarded  as  a  condition  precedent  to  a  right 
of  action  against  the  purchaser  for  a  breach 
of  the  contract.  In  Bell  v.  Hatfield,  121  Ky. 
560,  89  S.  W.  544,  2  L.  R.  A.  (N.  S.).  529,  28 
Ky.  Law  Rep.  515,  there  was  a  breach  of 
contract  for  the  sale  of  cattle,  the  contract 
providing  that  the  seller  was  to  receive  4 
cents  a  pound  for  the  cattle  upon  delivering 
them  some  miles  distant  from  the  place  of 
sale,  on  or  about  September  1st,  'Vith  a  few 
days  to  play  on."  The  purchaser  failed  to 
notify  the  seller  of  a  time  when  he  would 
receive  the  cattle.  They  were  not  delivered, 
nor  was  there  a  tender  of  them  by  the  seller. 
The  action  was  brought  by  the  latter  to 
recover  of  the  purchaser  the  difference  be- 
tween the  contract  price  and  the  market  val- 
ue of  the  cattle  on  or  about  September  1st, 
the  time  when  they  were  to  have  been  re- 
ceived.   In  the  opinion  It  is  said: 

"The  controlling  question  is  whether  a  tender 
of  the  cattle  by  the  seller  was  necessary  to  en- 
title him  to  maintain  his  action  against  the  pur- 
chaser for  a  breach  of  the  contract.  The  seller's 
right  to  demand  the  purchase  price  of  the  cattle 
was  dependent  on  his  delivery  of  them  at  the 
time  and  place  stipnlated  in  the  contract.  He 
must  be,  not  only  able  to  comply,  bat,  onless 
excused  by  the  buyer,  mast  offer  to  comply,  by 
bringing  the  cattle  to  the  appointed  place  of  de- 
livery. In  this  case  the  seller  was  able  and  will- 
ing to  comply,  but  did  not  offer  to  do  so.  Whicb 
brings  the  case  up  to  whether  there  was  an  ex- 
cusing of  the  seller  by  the  buyer.    The  law  never 
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reqaires  a  Tain  thing.  When  the  buyer  decline* 
to  receive  the  property,  or  repndiates  the  con- 
tract before  the  time  of  delivery,  a  tender  would 
be  unnecessary,  because  useless.  Although  the 
buyer  might  have  changed  his  mind  if  the  goods 
had  been  delivered  at  the  time  and  place  fixed 
in  the  contract,  yet  it  does  not  lie  in  his  mouth 
to  say  so,  having  previously  declined  and  there- 
by put  his  adversary  off  guard.  He  would  not 
be  allowed  to  play  fast  and  loose  with  the  con- 
tract in  that  way.  So,  when  he  absents  himselt 
from  the  place  of  delivery,  making  a  tender  fu- 
tile, the  other  party  is  absolved  from  making 
the  tender.  The  office  of  the  tender  is  to  give  the 
other  contracting  party  an  actual  chance  to  com- 
ply with  the  contract.  It  would  be  as  vain  to 
tender  cattle  at  the  agreed  place  and  time,  when 
the  purchaser  had  purposely  absented  himself 
and  had  no  representative  there  to  receive  tbem, 
as  to  tender  them  when  he  had  previously  re- 
pudiated the  contract,  and  declared  he  would  not 
accept  them.  As  appellant  was  absent  from  the 
place  of  delivery  on  every  day  when  a  tender 
of  the  cattle  could  have  been  made  to  him  under 
the  contract,  and  had  no  one  there  to  represent 
him  in  receiving  and  paying  for  the  cattle,  appel- 
lee was  not  bound  to  go  to  the  trouble  and  ex- 
pense of  doing  a  thing  that  could  serve  no  useful 
or  sensible  purpose,  and  drive  the  cattle  down 
there  to  be  again  driven  back." 

In  the  instant  case  the  tobacco  was  to  be 
delivered  at  the  place  of  sale,  and  there  ap- 
pears to  be  no  provision  of  the  contract, 
reqnlTlng  appellee  to  notify  appellants  of  the 
day  upon  which  it  would  receive  and  pay  for 
the  tobacco,  or  that  required  appellants  to 
give  appellee  notice  of  the  day  upon  which 
they  would  be  ready  to  deliver  the  tobacco, 
but  while  this  is  true,  appellants  could  not 
well  have  made  a  tender  of  the  tobacco  on 
the  day  fixed  by  the  contract  for  its  delivery, 
when  appellee  had  no  repres^jtative  present 
who  might  bare  received  the  tobacco,  or  to 
whom  tender  of  it  could  have  been  made. 
But  after  appellee's  failure  to  have  its  rep- 
resentative present  on  the  day  fixed  by  the 
contract  for  the  delivery  of  the  tobacco  was 
made  known  to  appellants  by  the  absence  of 
its  Fepresentative,  and  such  failure  extended 
through  the  succeeding  days,  appellants  took 
the  only  course  left  open  to  them,  which  was 
to  notify  appellee  to  send  Its  representatlTe 
to  Lawrenceburg  on  a  day  fixed  by  such 
notice  to  receive  the  tobacco,  and  such  notice 
was  given  by  them  within  a  reasonable  time 
after  the  day  fixed  by  the  contract  for  the 
delivery  of  the  tobacco.  But  appellee,  in- 
stead of  complying  with  the  notice,  through 
Its  agent  wrote  appellants  that  it  would  not 
do  so.  In  addition  to  what  has  l>een  said.  It 
is  not  to  be  overlooked  that  appellee's  an- 
swer in  this  case  does  not  rely  upon  the  fail- 
ure of  tender  at  all,  but  its  defense  Is  there- 
in rested  upon  a  denial  of  the  contract 

[3]  The  doctrine  as  to  waiver  of  tender  is 
thus  well  stated  in  86  Gyc.  at  page  171: 

"Waiver  of  Tender.  No  tender  is  necessary 
when  the  contract  has  been  definitely  repudiated 
by  the  buyer,  as  by  the  refusal  to  accept  deliv- 
ery, if  tendered,  or  notic;  to  the  seller  that  the 
buyer  is  unable  to  accept  and  pay  for  the  goods." 
35  Cyc.  168,  189:  Turner  v.  Johnson,  7  Dana, 
436;    S warts  &  Co.  v.  Woldert  Gro.  Co.,  151 


Ky.  748,  152  S.  W.  8S4;  Boloi  v.  Jenkins,  167 
Ky.  295,  180  S.  W.  861. 

In  view  of  the  evidence,  appellants'  com- 
plaint that  the  trial  court  did  not  properly 
Instruct  the  jury  is  well  founded.  The  in- 
structions as  given  were  misleading  and  the 
language  of  the  verdict  shows  that  the  jury 
made  its  finding  for  appellee  upon  the  sole 
ground  that  there  had  not  been  a  tender  of 
the  tobacco  by  the  appellants  as  defined  by 
instruction  No.  1.  We  are  not  disposed  to 
object  to  the  form  of  the  three  instructions 
given  by  the  court,  but  are  clearly  of  the 
opinion  that  they  only  stated  the  law  In  part. 
On  another  trial  of  the  case  the  court,  in 
addition  to  the  instructions  given  on  the 
last  trial,  should  Instruct  the  Jury  as  follows: 

"If  you  believe  from  the  evidence  that  there 
was  a  sale  by  plaintiffs  of  the  tobacco  to  de- 
fendant as  predicated  in  instruction  No.  1,  and 
that  it  was  to  be  delivered  and  paid  for  at  the 
close  of  the  sale  season  at  Lawrenceburg,  and 
that  plaintiffs  on  the  day  the  sale  season  closed, 
or  on  a  subsequent  day  and  within  a  reasonable 
time  thereafter,  of  which  the  defendant  had  been 
given  notice,  were  able  and  ready  to  deliver  the 
tobacco,  but  were  prevented  from  doing  so,  or 
from  tendering  it,  by  the  absence  from  the  place 
of  delivery  of  an  agent  of  defendant  authorized  to 
receive  and  pay  for  the  tobacco,  the  absence  of 
such  agent  excused  plaintiffs  from  weighing  the 
tobacco  or  making  a  tender  of  it  at  that  time; 
or  if  you  believe  from  the  evidence  that  before 
the  time  fixed  by  the  contract  of  sale,  if  tbere 
was  such  contract,  for  the  delivery  of  the  tobac- 
co, or  before  the  expiration  of  a  reasonable  time 
thereafter  within  which  it  might  reasonably  have 
been  delivered  under  the  contract,  plaintiffs  were 
notified  by  the  defendant  that  it  would  not  take 
or  receive  the  tobacco  or  pay  for  it  at  the  agreed 
price,  if  there  was  an  agre^  price,  then  the  law 
did  not  require  plaintiffs  to  weigh  or  make  a 
tender  of  the  tobacco." 

The  above  Instruction  was,  In  substance 
but  In  different  form,  asked  on  the  last  trial 
by  appellants  and  refused  by  the  court.  The 
other  instructions  asked  by  appellants  were 
properly  refused. 

A  material  issue  In  the  case  was  as  to  the 
amount  of  damages  sustained  by  appellee's 
violation  of  the  contract,  with  reference  to 
which  there  was  a  contrariety  of  evidence, 
but  we  think  the  measure  of  damages  was 
correctly  given  by  the  court  In  Instruction 
No.  2. 

E\>r  the  errors  Indicated  the  judgment  Is 
reversed,  and  cause  remanded  for  a  new  trial 
conalstent  with  the  opinion. 


MEUTH  et  al.  v.  MEUTH  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct.  31,  1916.) 

Judgment  <e=>299(l)  —  Amendmknt  After 
Term— Persons  and  Matters  Concluded. 
Where  a  judgment  in  separate  suit  for  set- 
tlement of  the  estate  decreed  payment  of  shares 
to  heirs,  and,  being  appealable,  was  not  ap- 
pealed from  during  term  time,  the  heirs  who 
received  their  shares  thereunder  were  bound 
thereby,  though  the  administrator  retained  suf- 
ficient funds  to  correct  errors,  a  new  suit  by 
heirs  not  being  a  proceeding  provided  by  Civ. 
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Code  Prac.  {  518,  which  states  the  only  methods 
and  grounds  for  changing  a  judgment  after  term 
time. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  ${  583.  685,  686;  Dec.  Dig.  <3=» 
299(1);   Appeal  and  Error,  Cent  Dig.  {  2201.] 

Appeal  from  Circuit  Court,  Henderson 
County. 

Suit  by  the  Ohio  Valley  Banking  &  Trust 
Comi)any  and  Charles  Meuth  and  others 
against  Joseph  W.  Meuth  and  others.  From 
Judgment  adverse  to  them,  defendants  appeal. 
Affirmed. 

S.  O.  Hellbronner,  Montgomery  Merrltt, 
and  Vance  &  Hellbronner,  all  of  Henderson, 
for  appellants.  Clay  &  Clay,  G.  Glvens  Dix- 
on, S.  V.  Dixon,  and  Dorsey  &  Dorsey,  all  of 
Henderson,  for  appellees: 

Cr^RKE,  J.  Andrew  Meuth,  the  father 
of  appellants  and  appellees,  died  in  Novem- 
ber, 1912.  He  left  a  widow,  his  second  wife, 
and  two  sets  of  children,  all  full  grown  and 
of  legal  age.  One  set,  the  appellees  herein, 
are  the  children  of  his  first  wife.  The  ap- 
pellants are  the  children  by  and  heirs  of 
hia  second  wife,  who  is  likewise  now  dead. 
The  last  wife  died  In  November,  1914,  after 
ber  dower  had  been  assigned  to  her  and  all 
rights  she  had  In  this  proceeding  bad  be- 
come fully  vested. 

Andrew  Meuth  left  a  writing  which  was 
admitted  to  probate  as  bis  will  by  the  coun- 
ty court  of  Henderson  county,  but  which  up- 
on appeal  to  the  circuit  court  was  held  not 
to  be  his  win,  and  the  judgment  of  the  cir- 
cuit court  was  affirmed  by  this  court  In 
Meuth's  Executrix  v.  Meuth  et  al.,  157  Ky. 
784,  164  S.  W.  63.  Under  the  terms  of  this 
writing  the  widow,  Elenora  Meuth,  was 
named  as  executrix,  and  she  qualified  as 
such,  but  after  the  will  was  held  Invalid, 
she  resigned  the  trust,  and  made  in  the 
county  court  a  full  settlement  of  all  things 
done  by  her  as  such  executrix,  and  the  Ohio 
Valley  Banking  &  Trust  Company  was  ap- 
pointed and  qualified  as  administrator  of 
Andrew  Meuth.  To  this  settlement  several 
exceptions  were  filed  by  the  older  set  of  An- 
drew Meuth's  children.  Before  these  excep- 
tions were  acted  ui)on  in  the  county  court, 
the  administrator,  the  Ohio  VaUey  Banking 
&  Trust  Company,  and  Elenora  Meuth  filed 
an  action  In  the  Hender&on  circuit  court  for 
a  settlement  of  the  estate  of  Andrew  Meuth, 
and  soon  thereafter  an  agreement  was  reach- 
ed by  all  of  the  parties  Interested,  reduced 
to  writing  and  signed  by  them,  and  this 
agreement  on  June  5,  1914,  was  entered  as 
an  agreed  Judgment  in  the  suit  to  settle  the 
estate  of  Andrew  Meuth,  and  pursuant  to 
that  agreement  the  exceptions  to  the  settle- 
ment filed  by  Elenora  Meuth  as  executrix 
in  the  connty  court  were  withdrawn  and 
that  settlement  confirmed.  During  the  time 
that  Elenora  Meuth  had  acted  as  executrix 
of  the  estate  of  Andrew  Meuth,  and  before 
dower  was  assigned  to  her,  she  had  collected 


as  the  gross  rents  from  his  real  estate  a  sum 
amounting  to  $3,104. 

The  agreed  Judgment  of  June  5,  1914, 
among  other  things,  adjudged  as  follows: 

"It  further  appearing  to  the  satisfaction  of 
this  court  thajt  Mrs.  Elenora  Meuth  collected 
for  the  estate  of  Andrew  Meuth,  deceased,  as 
rent  of  said  lands  and  houses  and  lots  as  shown 
by  settlement  with  the  Henderson  county  court, 
aggregating  the  sum  of  $3,104,  which  was  turned 
over  to  the  administrator,  the  Ohio  Valjey 
Banking  &  Trust  Company,  Incorporated,  save 
her  one-third  dower  interest,  which  ia  $1,034.67 
therefore,  the  other  heirs  never  liaving  gotten 
any  part  of  the  said  rent,  it  is  adjudged  that 
the  other  nine  heirs  at  law  named  herein,  count- 
ing the  children  of  Mrs.  Lizzie  Long  as  one  part, 
are  entitled  to  a  ninth  each  of  the  remainder  of 
the  said  rents,  the  said  balance  being  the  sum 
of  $2,069.33,  which  sum  shall  be  deducted  be- 
fore the  widow  shall  receive  any  portion  of  the 
assets  in  the  hands  of  the  administrator." 

After  the  death  of  the  widow,  Elenora 
Meuth,  and  when  the  administrator,  Ohio 
Valley  Banking  A  Trust  Company,  was  about 
to  make  a  final  distribution  of  Andrew 
Meuth's  personalty  under  the  Judgment  of 
June  5,  1914,  the  appellants,  who  are  the 
children  and  heirs  of  Elenora  Meutb,  pre- 
sented to  said  administrator  a  statement  of 
Items,  amounting  to  $1,441.92  which  they 
claimed  had  been  erroneously  charged  to 
and  paid  out  of  the  personalty,  and  demand- 
ed of  said  administrator  that  it  correct  this 
alleged  mistake  out  of  the  funds  then  In  Its 
possession  before  making  a  final  distribu- 
tion. Thereupon  the  administrator  filed  tbls 
action  In  the  Henderson  circuit  court,  ask- 
ing the  advice  and  counsel  of  the  ebanoeUor 
upon  that  matter. 

By  agreement  of  all  the  parties  appellants 
were  permitted  to  recover,  in  their  own 
names  as  the  heirs  of  Elenora  Meuth,  with- 
out appointment  and  Intervention  of  an  ad- 
ministrator of  her  estate,  whatever  such  an 
administrator  could  recover,  and  to  rely  upon 
the  petition  In  which  Is  set  up  their  contri- 
tion that  this  $1,441.96  should  have  paid  out 
of  the  two-thirds  of  the  gross  rents  from  the 
real  estate  wblcb,  by  the  Judgment  of  June 
5,  1914,  was  adjudged  in  equal  portions  to 
all  of  the  children  of  Andrew  Meuth. 

Issue  having  been  Joined  and  proof  beard, 
upon  submission  tlte  chancellor  adjudged 
that  appellants'  contention  was  concluded  by 
the  Judgment  of  June  5,  1914,  in  the  suit 
for  a  settlement  of  the  estate.  From  that 
Judgment  which  was  rendered  in  the  suit 
by  the  administrator  for  advice  and  counsel, 
this-  appeal  is  prosecuted. 

No  appeal  has  ever  been  prosecuted  from 
the  judgment  of  June  6,  1914,  rendered  In  a 
separate  suit  for  the  settlement  of  the  es- 
tate. It  will  be  noticed  that  in  that  portion 
of  the  Judgment  of  June  6,  1914,  quoted 
above,  the  rights  of  all  the  parties  in  and  to 
the  fund  arising  from  the  rent  of  the  real 
estate  is  finally  adjudicated,  and  by  that 
Judgment  the  two-thirds  of  the  rents  remain- 
ing after  the  allotment  to  t^e  widow  of  ber 
one-tblrd  portion  thereof  was  adjudged  to  the 
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nine  children  of  Andrew  Mentb,  under  whidi 
jndgment  tlie  three  appellants,  together  with 
the  other  children,  were  paid  by  the  adminis- 
trator one-ninth  each  of  that  fund.  That 
Jndgment  not  only  finally  determined  the 
rights  of  all  the  parties  in  and  to  that  fund, 
but  a  diatributioa  of  the  fnnd  was  made 
according  to  its  terms.  That  that  Judgment 
was  a  final  Judgment  and  was  appealable 
there  can  be  no  question.  It,  therefore,  be- 
came final,  at  the  close  of  that  term  of  the 
Henderson  circuit  court,  and  except  by  ap- 
peal could  not  be  altered  or  vacated  except 
as  provided  by  section  618  of  the  Civil  Code. 
The  action  before  us  upon  this  appeal  was 
not  in  any  sense  an  action  as  provided  for 
by  the  section  of  the  Code  above  referred  to, 
and  the  chancellor  correctly  held  that  the 
judgment  of  June  5, 1914,  was  a  bar  to  appel- 
lants' contention  here.  Counsd  for  appel- 
lants, however,  contend  that,  since  there  is 
still  a  BufBciency  of  the  funds  in  the  hands 
of  the  administrator,  out  of  which  an  ad- 
justment could  be  made  to  correct  the  alleg- 
ed error,  the  diancellor  has  the  power  and 
ought  to  do  it,  but  to  this  we  cannot  agree, 
since  to  do  so  would  be  to  do  Indirectly  the 
very  thing  the  court  did  not  have  the  power 
to  do  directly,  as  it  would  amount  to  a  vaca- 
tion or  modification  of  a  final  judgment  of 
that  court  in  another  case. 
Wherefore  the  Judgment  is  affirmed. 


HILL  V,  POINDEXTER  et  bL 

(Court  of  Appeals  of  Kentucky.    Nov.  1,  1916.) 

BIastteb  akd  Servant  «=3301(4)  —  Lbttinq 
Steam  Boixkb  co  City— Status  of  Opeba- 

'     TORS. 

Where  the  owner  of  a  st^m  roller  for  $6  a 
day  let  it  to  a  city  for  use  in  duly  authorized 
street  reconstruction  work,  the  city  agreeing  to 
pay  the  wages  of  the  men  in  charge  of  the  roller, 
a  former  employ^  of  the  owner,  and  a  black- 
smith, together  with  the  cost  of  fuel  and  water, 
such  operators  of  the  engine  were  not  servants 
of  its  owner,  who  was  not  liable  for  injuries  to 
plaintiff  caused  by  the  roller's  frightening  a  pony 
which  bis  mother  was  driving. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1213,  1214;  Dec.  Dig. 
«s>301(4).] 

Appeal  from  Circuit  Court,  Harrison 
County. 

Action  by  ^ilUam  R.  BUI,  by  next  friend, 
against  J.  B.  Poindexter,  Harold  Poindexter, 
and  the  City  of  Cyutblana.  From  a  judg- 
ment for  defendant  J.  R.  Poindexter,  plain- 
tiff appeals.    Jndgment  affirmed. 

B.  F.  tirazianl,  of  Covington,  and  T.  E. 
King,  of  Cynthlana,  for  appellant.  M.  C. 
Swlnford  and  C.  M.  Jewett,  both  of  Cynthl- 
ana, for  appellees. 

CLAX,  a  Plaintiff,  WilUam  R.  HUl,  an 
Infant  seven  years  of  age,  suing  by  his  next 
friend,  Riley  B.  Hill,  brought  this  suit 
against  J.  R.  Poindexter,  Harold  Poindexter, 


and  the  dty  of  Cjmthlana  to  recover  dam- 
ages for  personal  injuries.  The  city's  demur- 
rer to  tke  petition  was  sustained.  As  to  the 
defendant  J.  R.  Poindexter,  a  trial  was  had, 
which  resulted  in  a  verdict  and  judgment  in 
his  favor.  From  tliat  judgment,  plaintiff  ap- 
peals. 

In  March,  1913,  the  board  of  council  of 
the  dty  of  Cynthlana  passed  a  resolution 
providing  for  the  reconstruction  of  Main 
street  under  the  supervision  of  the  dty  en- 
gineer. The  committee,  through  its  chair- 
man, rented  a  steam  roller  from  J.  R.  Poin- 
dexter, which  was  placed  in  charge  of  3.  D. 
Coons  as  engineer  and  Obe  Terry  as  fireman. 
A  pony,  which  was  being  driven  by  plaintHTs 
mother,  took  fright  and  run  away.  Plaintiff, 
who  was  in  the  pony  cart,  was  thrown  out 
and  severely  injured.  According  to  Mrs. 
HUI's  testimony,  she  saw  the  roUer  when 
some  distance  away.  It  was  moving  In  the 
same  direction  she  was  going.  She  followed 
behind  the  roller,  thinking  that  when  it 
reached  the  next  street  it  would  either  con- 
tinue on  Main  street  or  turn  out  of  her  way 
on  Pleasant  street.  The  roller,  however,  was 
reversed  and  began  to  back  towards  her. 
When  the  machine  was  about  60  feet  away 
the  pony  began  to  show  evidence  of  fright 
and  shied  to  the  west  side  of  the  street  and 
stopped.  At  that  time  the  fireman  Terry 
seemed  to  be  looking  directly  at  her.  As  the 
roller  continued  to  approach  the  pony  show- 
ed increased  signs  of  fright  and  finally  bolt- 
ed and  ran  away.  The  evidence  for  defend- 
ant is  to  the  effect  that  the  pony  never  be- 
came frightened  until  It  became  even  with, 
or  it  passed  the  roller.  The  roller  was  Im- 
mediately brought  to  a  standstill,  and  it  was 
then  too  late  to  stop  the  pony. 

In  its  instructions  to  the  jury  the  trial 
court  assumed  that  Terry  was  the  servant  of 
J.  R.  Poindexter  and  authorized  a  recovery 
by  plaintiff  if  the  jiu7  believed  from  the  evi- 
dence that  Terry  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  of  the 
pony's  fright  In  time  to  have  stopped  the 
roller  and  prevent  the  acddent,  and  failed 
to  use  ordinary  care  to  do  so.  The  jury  were 
also  told  that  Coons  was  not  the  servant  of 
Poindexter,  and  that  they  could  not  find  for 
plaintiff  on  account  of  his  negligence,  if  any. 
It  is  Insisted  that  a  recovery  should  have 
been  authorized,  not  only  for  the  negligence 
of  Terry,  but  also  for  the  negligence  of 
Coons,  and  that  the  instructions  given  by  the 
court  were  therefore  erroneous.  Clearly  Ihe 
case  against  Poindexter  turns  on  whether  or 
not  Terry  and  Coons,  the  men  in  charge  of 
the  roller,  were,  at  the  time  of  the  acddent, 
Poindexter's  servants  or  the  servants  of  the 
dty.  The  substance  of  the  evidence  on  this 
point  Is  as  follows:  Poindexter  rented  the 
roller  to  the  dty  for  $6  per  day,  the  dty  to 
furnish  fuel  and  water  and  to  pay  the  men 
for  running  it.    Prior  to  that  time  Terry  had 
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been  In  Polndexter's  employ  and  bad  operat*  f 
ed  the  roller  for  some  time.  Coona  had  not 
been  In  Polndexter's  employ,  but  was  in  the 
employ  of  a  blacksmith.  As  he  'was  a  good 
engineer,  it  was  suggested  that  he  be  engaged 
to  take  charge  of  the  engine  on  that  occa- 
sion. The  work  of  reconstruction  had  been 
previously  ordered  by  resolution  of  the  gen- 
eral council,  The  work  was  to  be  under  the 
superrlsioD  of  the  city  engineer.  No  plans 
or  specifications  were  provided  for  the  work. 
Terry  and  Coons  brought  the  machine  to 
Main  street  and  reported  to  the  city  engineer. 
He  told  them  what  to  do  and  bow  to  do  it 
They  were  at  all  times  subject  to  bis  direc- 
tions and  controL 

In  our  opinion,  the  facts  of  this  case  bring 
It  within  the  rule  announced  in  Nason  t. 
Kansas  Oty,  Ft.  S.  &  M.  R.  Co.,  22  U.  S. 
220,  9  C.  C.  A.  666,  61  Fed.  605,  24  li.  R.  A. 
COS.  There  a  railroad  company  had  rented 
to 'a  bridge  company  its  engine,  engineer, 
and  its  fireman.  While  doing  the  business  of 
the  bridge  company  the  plaintiff  was  Injured 
through  the  negligence  of  the  engineer.  It 
was  held  that  the  railroad  company,  the  own- 
er of  the  engine,  and  the  original  employer 
of  the  engineer,  was  not  liable  for  the  injury. 
In  reaching  this  conclusion  the  court,  speak- 
ing through  Judge  Taft,  said: 

"On  this  state  of  facts  we  are  clearly  of  the 
opinion  that  the  court  was  right  in  holding  that 
the  railway  company  was  not  responsible  for  the 
acts  of  the  engineer  and  fireman  in  running  the 
engine  which  killed  Nason.  They  were.  It  is 
true,  general  servants  of  the  railway  company, 
but  at  the  time  of  the  accident  they  were  engaged 
in  the  work  of  the  bridge  company,  were  subject 
to  the  orders  of  the  bridge  company's  officers, 
and  in  what  they  did  or  failed  to  do  were  acting 
for  the  bridge  company.  The  anestioD  is  one  of 
agency.  The  result  is  determined  by  the  answer 
to  the  farther  questions,  whose  work  was  the 
servant  doing?  and  under  whose  control  was  he 
doing  it?  The  railway  company  had  simply  lent 
its  general  servants  to  become  special  or  particu- 
lar servants  of  the  bridge  company,  had  for  the 
time  parted  with  control  over  them,  and  was  not 
responsible  for  their  acts  while  in  the  service 
and  under  the  control  of  their  temporary  mas- 
ter." 

Among  the  cases  cited  to  sustain  this  view 
are  the  following:  Donovan  v.  Laing,  W.  & 
D.  Constr.  Syndicate  (1893)  1  Q.  B.  629; 
Rourke  v.  White  Moss  Colliery  Co.,  L.  R.  2 
C.  P.  Div.  205;  Powell  v.  Virginia  Constr. 
Co.,  88  Tenn.  692,  13  S.  W.  691,  IT  Am.  St 
Rep.  925;  Miler  v.  Minnesota  &  N.  W.  R.  Co., 
76  Iowa,  656,  39  N.  W.  188,  14  Am.  St  Rep. 
258.  In  the  first  case  mentioned  above  the 
defendants  contracted  to  lend  to  a  firm,  who 
were  engaged  in  loading  a  ship  at  their 
wharf,  a  crane,  with  a  man  in  Charge  of  It 
The  man  In  charge  received  directions  from 
the  firm  or  their  servants  as  to  the  work- 
ing of  the  crane,  and  the  defendants  had 
no  control  in  the  matter.  Plaintiff,  who  was 
a  servant  ot  the  wharfingers,  was  struck  by 
the  crane  and  Injured,  by  reason  of  the  neg- 
ligence of  the  man  in  charge  of  it  and  sued 
the  defendants  on  the  ground  that  the  negli- 


gence was  the  act  of  their  servant  It  was 
held  that,  though  the  man  In  cbarge  of  the 
crane  remained  the  general  servant  of  the 
defendants,  yet  as  they  bad  parted  with  the 
power  of  controlling  him  In  the  work  in 
whidi  he  was  engaged,  they  were  not  liable 
for  his  negligence  whUe  so  employed.  In  de- 
livering Judgment  Lord  Eahet  said: 

"In  this  case  the  crane  and  the  man  to  work 
it  were  lent  by  the  defendants  to  Jones  &  Co. 
for  a  consideration,  and  to  be  used  in  the  man- 
ner I  have  described.  For  some  purposes,  no 
doubt  the  man  was  the  servant  of  the  defend- 
ants. Probably,  if  he  had  let  the  crane  get  oat 
of  order  by  his  neglect  an4,  in  consequence, 
any  one  was  injured  thereby,  the  defendants 
might  be  liable;  but  the  acddent  in  this  case 
did  not  happen  from  that  caase,  but  from  tiie 
manner  of  working  the  crane.  The  man  was 
bound  to  work  the  crane  according  to  the  orders, 
and  under  the  entire  and  absolute  control,  of 
Jones  &  Co.  That  being  so,  whose  servant  was 
the  man  in  charge  of  the  crane  as  to  the  working 
of  it?  It  is  true  that  the  defendants  selected 
the  man  and  paid  his  wages,  and  these  are  cir- 
cumstances which,  if  nothing  else  intervened, 
would  be  strong  to  show  that  he  was  the  serv- 
ant of  the  defendants.  So,  indeed,  be  was  as 
to  a  great  many  things;  but  as  to  the  working 
of  the  crane  he  was  no  longer  their  servant  but 
bound  to  work  under  the  orders  of  Jones  &  Co.; 
and  if  they  saw  the  man  misconducting  himself 
in  working  the  crane,  or  disobeying  their  orders, 
they  would  have  a  right  to  discharge  him  from 
that  employment  This  conclusion  hardly  re- 
quires authority,  but  there  is  authority  for  it 
without  going  back  to  an  earlier  date,  in  the  case 
of  Rourke  v.  White  Moss  Colliery  Oo_  L.  R.  2 
O.  P.  Div.  205." 

Judgments  were  also  delivered  by  Lord 
Justices  Lindley  and  Bowen,  who  followed 
the  same  line  of  reasoning.  A  different  rul« 
applies  in  what  Is  known  as  "carriage  cases." 
The  reason  for  this  distinction  is  pointed  out 
by  Lord  Justice  Bowen  In  Donovan  v.  Laing, 
W.  &  D.  Constr.  Syndicate,  supra,  In  the  fol- 
lowing language : 

"The  principal  part  of  the  argument  for  the 
plaintiff  was  founded  on  what  may  l>e  called  the 
carriage  cases  (Laugher  v.  Pointer,  and  Qnar- 
man  v.  Burnett),  but  they  really  have  nothing 
to  do  with  the  point  presented  in  this  appeal.  If 
a  man  lets  out  a  carriage  on  hire  to  another,  he 
in  no  sense  places  the  coachman  under  the  con- 
trol of  the  hirer,  except  that  the  latter  may  indi- 
cate the  destination  to  which  he  wishes  to  be 
driven.  The  coachman  does  not  become  the  serv- 
ant of  the  person  he  is  driving,  and  if  the  coach- 
man acts  wrongfully,  the  hirer  can  only  complain 
to  the  owner  of  the  carriage.  If  the  hirer  active- 
ly interferes  with  the  driving,  and  an  injury  oc- 
curs to  any  one,  the  hirer  may  be  liable,  not  as 
the  master,  but  as  the  procurer  and  cause  of 
the  wrongful  act  complained  of.  In  the  present 
case  the  defendants  parted  for  a  time  with  con- 
trol over  the  work  of  the  man  in  charge  of  the 
crane  and  their  responsibility  for  his  acts  ceased 
for  the  time." 

In  the  case  nnder  consideration  Polndexter 
did  not  contract  to  grade  the  street  He  was 
not  present  and  did  not  assume  control  of 
the  work.  He  merely  let  the  roller  to  the 
city  under  a  contract  by  which  the  dty.  In 
addition  to  paying  him  $6  a  day,  agreed  to 
pay  the  wages  of  the  men  In  charge  of  the 
roller,  together  with  the  cost  of  fuel  and  wa- 
ter. The  accident  did  not  happen  from  any 
defect  in  the  roller.    It  did  not  bappen  while 
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the  roller  mm  being  conveyed  to  the  place 
of  injniy.  It  happened  after  the  men  had  re- 
ported to  the  dty  engineer,  and  were  then 
subject  only  to  hla  control  and  dlrectlcns. 
Even  thongh,  in  a  general  sense,  Terry  and 
Coons  were  the  servants  of  Poindexter,  he 
is  not  liable  for  their  negligence  occurring 
while  they  were  engaged  In  the  special  serv- 
ice of  the  dty  and  acting  solely  under  its 
orders  and  direction.  It  follows  that  Poin- 
dexter was  entitled  to  a  peremptory  instruc- 
tion. PkLintifl  was  not  prejudiced,  there- 
fore, by  the  trial  court's  refusal  to  authorize 
a  recovery  based  on  the  negligence  of  Coons. 
Judgment  affirmed. 


CITY  OF  LOUIS  VIIiM)  v.  CO  ALTER. 
(Court  of  Appeals  of  Kentucky.    Oct.  24,  1918.) 

1.  Municipal  Cobpobations  4==>642(1)  —  Po- 
lice  Power— Pbosbcutionb— Appeal  — Ju- 

BISDICTION. 

Under  Ky.  St  I  2922,  providing  that  ap- 
peals shall  be  from  oecisionB  of  police  courts  to 
the  circuit  court  where  the  fine  is  as  much  as 
$20,  and  where  a  fine  of  $20  or  less  is  imposed 
nnder  an  ordinance,  the  validity  of  such  ordi- 
nance may  be  tested  by  the  city  by  an  appeal  to 
the  Jefferson  circuit  court  or  by  defendant  by 
writ  of  prohibition  to  the  same  court,  and  after 
decision  in  the  circuit  court  either  may  appeal 
to  the  Court  of  Appeals  as  in  other  cases,  when 
the  validity  of  an  ordinance  is  in  question,  and 
the  dty  is  a  party,  the  circuit  court  has  juris- 
diction of  an  appeal  from  the  police  court,  and 
an  appeal  may  be  prosecuted  from  the  circuit 
court  to  the  Court  of  Appeals,  though  the 
amount  in  controversy  may  not  be  sufficient  to 
give  either  court  jurisdiction  of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  (  1412 ;  Dec.  Dig.  «=> 
642(1).]. 

2.  MuinOIPAL  O>BP0BATI0N8  «=>636  —  Tbial 
— Effkjt  of  Failure  to  Object. 

In  a  prosecution  for  violation  of  Acts  1914, 
c.  22.  regulating  plumbing,  where  accused  did 
not  object  to  the  order  of  the  court  making  the 
dty  a  party  plaintiff  for  the  purpose  of  prose- 
cuting the  violation  of  an  ordinance  passed  in 
conformity  with  provisions  of  the  statute,  the 
police  court  had  the  right  to  assume  that  ac- 
cused consented  that  the  dty  might  be  a  party 
plaintiff,  add  that  the  prosecution  might  pro- 
ceed for  a  violation  of  the  ordinance,  and  not 
the  stntute. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporntions,  Cent.  Dig.  {}  1400,  1401;  Dec. 
Dig.  «=9G35.] 

8.  Cbimiral  Law  «=>flI9— Pasties— Misjoin- 
der. 
The  commonwealth  and  the  city  of  Louis- 
ville, cannot  join  as  plaintiffs  in  the  same  war- 
rant against  a  defendant  for  the  violation  of  a 
statute  and  violation  of  a  city  ordinance  passed 
in  conformity  therewith,  and,  where  such  mis- 
Joinder  appears,  the  trial  court  should  require 
an  election  if  tamely  motion  is  made. 

[Ed.  Note. — For  other  cases,  sec  Criminal 
Law,  Cent.  Dig.  {  1376 ;   Dec.  Dig.  <S=3619.] 

4.  Cbiminal  Law  iS=9ll86(4)  —  Appeal  —  Rx- 
VKBSAL— Habmless  Ebbob— Statute. 
In  a  prosecution  for  violation  of  Acts  1914, 
c  22,  regulating  plumbing,  in  which  the  dty  of 
I..ouisvi1Ie,  without  objection  by  the  defendant, 
was  Joined  as  party  plaintiff  to  prosecute  for 
violation  of  an  ordinance  passed  nnder  the  au- 
thority ot  the  statute,  where  the  only  defense 


was  that  the  statute  was  in^^alld,  tiiefaOnre  of 
the  trial  court  to  dismiss  the  prosecution  in  the 
name  of  the  commonwealth,  was  harmless  un- 
der the  provision  of  Cr.  Code  Prac.  i  340,  that 
judgment  shall  not  be  reversed  for  errors  of  law 
unless  substantial  rights  of  defendant  have  been 
prejudiced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  ®=sll86(4).] 

6,  Municipal  Corpobations  <©=5642(1)  —  Ap- 
peal AND  Erbob— Judgments  Appealable. 
The  circuit  court  should  have  treated  the 
proceedings  in  the  police  court  as  if  the  dty, 
oy  consent  of  the  defendant,  had  been  substituted 
as  plaintiff  in  place  of  the  commonwealth,  and, 
so  treating  it,  an  appeal  to  the  drcuit  court 
was  allowable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1412 ;  Dec.  Dig.  9=» 
642ri).] 

Appeal  from  Circuit  Court,  Jefferson  Q>nn- 
ty.  Criminal  Branch,  Criminal  Division. 

Chas.  B.  Coalter  was  charged  with  violating 
an  ordinance  of  the  City  of  Louisville  regu- 
lating plumbing,  and  from  an  order  of  the 
drcnlt  court  dismissing  its  appeal,  the  Oty 
of  Louisville  appeals.  Judgment  of  the  dr- 
cuit court  reversed,  with  directions  to  over- 
rule the  motion  to  dismiss  and  hear  the  case 
on  the  merits. 

W.  B.  Thomas,  A  M.  Wallace,  and  Wm.  M. 
DufCy,  all  of  Louisville,  for  appellant.  Ar- 
thur H.  Mann  and  Kohn,  Bingham,  Sloss  & 
Spindle,  all  of  Louisville,  for  appellee. 

CARROLL,  J.  In  1914  the  Legislature 
passed  an  act  (Laws  1914,  c.  22)  to  regulate 
plumbing  in  cities  of  the  first  class,  and  a 
few  months  thereafter  the  general  council 
of  the  dty  of  LouisvlUe  adopted  an  ordi- 
nance in  conformity  with  the  provisions  of 
the  act  to  regulate  plumbing  in  the  dty.  The 
act  provided  a  penalty  for  any  person  violat- 
ing its  provisions,  and  the  city  ordinance 
likewise  provided  a  penalty  for  a  violation 
of  its  provisions. 

After  the  enactment  of  the  statulie  and  the 
adoption  of  the  ordinance,  and  on  April  16, 
1915,  an  aitidavit  was  filed  with  the  clerk  of 
the  police  oourt  of  the  city  of  Louisville 
charging  that  Charles  B.  Ctoalter  was  prose-* 
cuthig  his  business  as  a  plumber  "in  viola- 
tion of  an  act  of  the  General  Assembly  of  the 
commonwealth  of  Kentucky  entitled  'An  act 
to  secure  the  registration  of  plumbing  and  the 
supervision  and  inspection  of  plumbing  and 
drainage  in  cities  of  the  first  class.'  "  When 
this  atUdavit  was  filed  the  clerk  of  the  police 
court  issued  a  warrant  against  C!oalter  set- 
ting out  that  "he  was  guilty  of  violating  the 
plumbing  law,  pontrary  to  the  statute  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  commonwealth.'' 
On  the  docket  of  the  police  court  the  name 
and  style  of  the  case  was  "Commonwealth 
of  Kentucky  v.  Charles  B.  Coalter." 

When,  the  case  was  called  for  trial  in  the 
police  court,  the  dty  of  Louisville,  by  the  city 
attorney,  moved  the  court  that  it  be  made  a 
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party  plaintiff  In  the  prosecution,  which 
motion  was  sustained,  bnt  by  -mistake  of 
the  clerk  neither  the  motion  of  the  city  nor 
the  order  sustaining  it  were  at  the  time  en- 
tered on  the  records  of  the  police  court.  It 
further  appears  that  after  this  motion  by  the 
city  was  made  and  sustained,  and  on  June 
14,  1915,  the  following  order  dismissing  the 
prosecution  was  made  and  entered  by  the 
police  Judge: 

"Commonwealth  of  Kentucky  t.  Charles  B. 
Coalter,  Charged  with  Violating  the  PlumbinK 
Ordinance.  It  la  ordered  by  the  oourt  that  the 
warrant  against  Charles  6.  Coalter,  charged 
with  violating  the  plumbing  ordinance,  be  dis- 
missed and  appeal  allowed," 

After  this,  and  on  July  12,  1916,  the  fol- 
lowing orders  were  entered  in  the  police 
court; 

"Commonwealth  of  Kentucky  and  -City  of 
IiouisviUe  v.  Charles  B.  Coalter.  It  appearing 
to  the  court  that  on  a  trial  of  this  action  that  | 
the  following  motion  was  made,  viz.:  'Comes  i 
the  dty  of  Louisville  by  the  city  attorney  and  ; 
moves  the  court  to  be  made  a  party  plaintiff, 
and  in  support  of  said  motion  files  herewith  a 
statement  of  Pendleton  Beckley,  city  attorney' — 
and  that  by  mistake  or  misprision  of  the  clerk 
of  the  conrt,  said  clerk  failed  to  enter  an  order 
sustaining  said  motion,  as  was  ordered  pj  the 
court,  it  is  now  ordered  that  said  motion  be, 
and  it  is  hereby,  sustained,  and  the  city  of 
LonisviUe  is  made  a  party  plaintiff,  and  the  cap- 
tion and  style  of  said  action  is  amended  so  as 
to  include  the  city  of  Louisville  as  a  party  plain- 
tiff. And  it  is  further  ordered  that  this  order 
be  now  entered  as  of  the  14th  day  of  June, 
1916." 

It  further  appears  that  on  the  27th  day  of 
April,  1915,  an  affidavit  was  filed  with  the 
clerk  of  the  police  court  charging  Coalter 
with  violating  a  dty  ordinance  regulating 
plumbing: 

In  Tlew  of  these  motions  and  orders  the 
case  will  be  treated  as  If,  while  the  original 
prosecution  in  the  name  of  the  commonwealth 
for  a  violation  of  the  statute  was  pending, 
and  before  the  judgment  was  rendered,  the 
dty  of  Lonlsvllle  came  into  the  case  and 
asked  to  be  and  was  made  a  party  plaintiff, 
and  the  prosecution,  which  before  that  bad 
been  in  the  name  and  style  of  the  Common- 
'  wealth;  thereafter  was  In  the  name  and 
style  of  the  Commonwealth  of  Kentucky 
and  the  City  of  Louis^'Ule  t.  Coalter.  And  In 
this  connection  it  will  be  observed  that  the 
defendant,  Coalter,  did  not  save  any  objec- 
tion or  exception  to  (he  action  of  the  police 
court  In  making  the  city  of  Louisville  a  party 
plaintiff  and  directing  that  the  prosecution 
be  in  the  name  of  the  commonwealth  and  the 
dty. 

Wlhen  the  case  came  to  the  circuit  conrt  on 
appeal  by  the  dty  from  the  Judgment  dis- 
missing the  prosecution,  the  drcult  court 
dismissed  the  appeal  upon  the  ground  that, 
as  the  prosecution  was  Instituted  in  the  name 
of  the  commonwealth  for  the  violation  of  a 
statute,  the  police  conrt  had  no  authority 
to  permit  the  dty  of  LonisvIUe  to  come  into 
the  case  in  the  manner  shown  by  the  records 
of  the  police  court  and  become  a  party  plain- 


tiff in  the  prosecntlon;  and  so  the  proseca- 
tion  in  the  police  conrt  and  the  Judgment 
therein  rendered  should  be  treated  as  if  the 
prosecution  had  proceeded  in  the  police  oonrt 
to  a  Judgment  in  the  name  of  the  common- 
wealth for  a  violation  of  the  statute.  Having 
reached  this  conclusion,  the  Judge  of  the  cir- 
cuit court  further  found,  that,  although  an 
appeal  would  Ue  to  the  drcult  court  from 
a  Judgment  of  the  police  court  if  the  dty  of 
Louisville  had  been  the  party  plaintiff  and 
the  prosecntlon  had  been  for  a  vlolatiiw  of 
the  dty  ordinance  regulating  plumbing,  no 
appeal  could  be  prosecuted  from  a  prosecu- 
tion in  the  name  of  the  commonwealth  for 
a  violation  of  the  statute.  The  circuit  court 
therefore  dismissed  the  appeal,  and  the 
dty  of  Louisville  brings  the  case  here. 

We  have  been  furnished  with  elaborate 
briefs  by  counsel  for  both  parties  on  the 
question  raised  as  to  the  coDstltuti<xiality  of 
the  statute,  but,  as  we  have  readied  the  con- 
dusion  that  the  drcult  court  conunltted  er- 
ror in  dismissing  the  appeal,  we  will  confine 
the  (pinion  to  this  question,  remanding  the 
case  so  that  the  circuit  court  may  first  pass 
on  the  constitutionality  of  the  statute  if  the 
question  is  raised  In  that  court  Before, 
however,  setting  forth  the  reasons  that  in- 
fluence us  to  believe  the  circuit  court  erred 
in  dismissing  the  appeal,  we  will  notice  and 
dispose  of  the  contention  of  counsel  for  Coal- 
ter that  this  conrt  has  no  Jurisdiction  of  the 
appeal  by  the  dty. 

LI]  It  is  provided  in  section  2922  of  the 
Kentucky  Statutes,  a  part  of  the  charter  of 
the  diies  of  the  first  da&s,  that: 

"Appeals  shall  be  from  the  decisions  of  said 
court  [police  court]  to  the  circuit  court  in  all 
cases  where  the  amount  of  the  fine  imposed  is 
as  much  as  twenty  dollars.  In  cases  where  a 
fine  of  twenty  dollars  or  less  is  imposed  under 
an  ordinance,  the  legality  of  said  ordinance  may 
be  tested  by  the  city  by  an  appeal  to  the  Jeffer- 
son circuit  court  or  by  the  defendant  by  a  writ 
of  prohibition  to  the  Jiefferson  circuit  court,  and 
after  a  decision  has  been  rendered  in  the  cir- 
cuit court,  as  provided  for  in  this  section,  either 
the  dty  or  the  accused  may  appenl  to  the  Court 
of  Appeals  as  other  cases  in  the  drcult  court 
are  appealed." 

Under  this  statute,  when  lie  validity  of 
an  ordinance  is  drawn  in  question  in  a  case 
in  which  the  city  Is  a  party,  the  circuit  court 
has  Jurisdiction  of  the  appeal,  and  an  ap- 
peal may  be  prosecuted  from  the  circuit  court 
to  this  court,  although  the  amount  in  con- 
troversy might  not  be  sxifficient  either  to 
give  the  drcnit  court  Jurisdiction  of  the  ap- 
peal or  this  court  Jurisdiction  of  the  appeal 
from  the  drcult  conrt.  This  predse  question 
was  determined  in  Kdper  v.  City  of  Lonis- 
vIUe, 152  Ky.  691,  154  S.  W.  18,  and  City 
of  Franklin  ▼.  Lacey,  157  Ky.  261.  162  S. 
W.  1126. 

As  the  validity  of  the  statute  nnder  whidi 
the  ordinance  was  enacted,  as  well  as  the 
validity  of  the  ordinance  itself,  was  directly 
drawn  In  question  by  Coalter,  It  follows 
that  the  drcult  court  bad  juriadictloa  of  the 
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appeal  prosecnted  by  the  dty  from  tbe  po- 
lice court  judgment  If  tke  city  of  IiOulsTille 
was  properl.v  a  party  plaintiff  In  tbe  prosecu- 
tion in  the  police  court.  It  it  was,  it  had 
the  right  to  prosecute  an  appeal  to  the  cir- 
cuit court  from  the  Judgment  of  the  police 
court,  and  this  court  has  Jurisdiction  of  the 
appeal  prosecuted  by  the  city  from  the  Judg- 
ment of  the  circuit  court. 

[2]  It  will  thus  be  seen  that  the  real  ques- 
tion in  this  case  is:  Did  the  dty  rightfully 
become  a  party  plaintiff  to  the  prosecution 
in  the  police  court?  We  think  it  did,  for  the 
reason  that  It  does  not  appear  from  tbe  rec- 
ord that  Goalter  objected  to  the  city  becom- 
ing a  party  plaintiff  or  excepted  to  the  order 
of  the  police  court  making  it  a  party  plain- 
tiff. When  no  objection  was  made,  tbe  po- 
lice court  had  the  right  to  and  did  assume 
that  the  defendant  consented  that  the  dty 
might  be  made  a  party  plaintiff,  and  that  the 
prosecution  might  proceed  for  a  violation  of 
the  ordinance,  and  not  the  statute.  If,  how- 
ever, timely  objection  had  been  made  by 
Goalter  to  the  Joinder  or  amendment,  and 
counsel  representing  the  commonwealth  de- 
sired that  the  prosecution  should  be  in  the 
name  of  the  dty  for  a  violation  of  the  or- 
dinance, and  not  in  the  name  of  the  common- 
wealth for  a  violaticm  of  the  statute,  counsel 
for  the  prosecution  should  have  asked  the 
court  to  dismiss  the  prosecution  in  the  name 
of  the  commonwealth,  so  that  a  new  prosecu- 
tion in  the  name  of  the  city  might  have  been 
instituted;  or,  if  such  request  was  made  by 
counsel  for  the  prosecution,  the  court  should 
have  overruled  the  motion  to  Join  the  city  as 
party  plaintiff,  and  this  course  doubtless 
would  have  been  taken  if  the  attention  of 
the  police  court  had  been  called  to  tbe  mis- 
Joinder  by  counsel  for  Coalter. 

[3]  We  think  it  very  clear  that  the  com- 
monwealth and  the  dty  of  Louisville  cannot 
Join  plaintiffs  in  the  same  warrant  against  a 
defendant  and  prosecute  him  under  the  same 
warrant  for  a  violation  of  a  statute  and  a 
violation  of  a  dty  ordinance.  The  common- 
wealth could  prosecute  him  for  a  violation  of 
a  statute  or  the  city  could  prosecute  him 
for  a  violation  of  an  ordinance,  but  they 
could  not,  over  objection.  Join  in  the  same 
prosecution  under  the  same  warrant,  and 
where  such  a  misjoinder  appeared  the  court 
In  which  the  prosecution  was  pending  should 
require  an  election.  If  tlmdy  motion  was 
made. 

[4]  As  we  look  at  the  matter,  as  it  has 
been  developed  by  counsel  for  Coalter,  it  was 
a  matter  of  indifference  so  far  as  his  rights 
were  concerned  whether  the  prosecution  was 
for  a  violation  of  the  statute  or  a  violation 
of  the  ordinance,  because  his  only  defense 
was  that  the  statute  was  invalid,  and  of 
course,  if  the  statute  was  invalid,  so  was  the 
ordinance.  Conseqnratly  he  conld  make  the 
only  defense  he  desired  to  make  in  a  prose- 
cution for  a  violation  of  the  ordinance  as  well 


as  he  could  for  a  violation  of  tbe  statute^  and 
we  are  quite  sure  that  it  was  because  the 
rights  of  Coalter  could  be  as  well  proteded 
and  his  defense  as  fully  asserted  In  a  prose- 
cution under  the  ordinance  as  under  the  stat- 
ute that  his  counsel  did  not  think  it  worth 
while  to  raise  any  objection  to  the  city  being 
made  a  party  plaintiff. 
'  It  is  true  the  proceedings  in  tbe  police 
court  were  somewhat  irregular,  because, 
when  that  court  permitted  the  dty  to  become 
a  party  plaintiff,  it  should  have  dismissed 
tbe  prosecution  in  tbe  name  of  the  common- 
wealth so  that  it  migbt  proceed  In  the  name 
of  the  city  alone.  But  this  irregularity  was 
immaterial,  and  did  not,  for  tbe  reasons  we 
have  set  forth,  in  any  manner  prejudice  the 
rights  of  tbe  defendant ;  and,  this  being  so, 
the  error  will  be  treated  as  harmless  under 
the  provisi<ms  of  the  Code  (Cr.  Code  Prac.  g 
340)  In  which  it  is  set  out  that  a  Judgment 
shall  not  be  reversed  for  any  errors  of  law 
unless  the  court  is  satisfied  that  the  substanr 
tial  rights  of  the  defendant  have  been  prej- 
udiced thereby, 

[S]  Under  the  circumstances  shown  in  the 
record,  the  circuit  court  should  have  treated 
tbe  proceedings  in  the  police  court  as  if  the 
dty,  by  consent  of  the  defendant,  bad  been 
substituted  as  plaintiff  in  place  of  tbe  com- 
monwealth, and,  so  treating  it,  the  appeal  to 
the  drcuit  court  was  allowable,  and  that 
court  committed  error  in  dismissing  it. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  the  drcuit  court  to  overrule 
the  motion  to  dismiss  the  appeal,  emd  bear 
and  determine  tbe  case  on  its  merits. 


KENTUCKY  CONSUMERS'  OIL  CO.  et  ai  T. 
CONTINENTAL  FUEL  CO.  (THOMP- 
SON, Intervener). 

CONSOLIDATED  COAL  CO.  et  al.  v.  VIC- 
TOR FUEL  CO.  (THOMPSON,  Intervener). 

(Court  of  Appeals  of  Kentucky.    Oct.  26,  1916.) 

1.  Evidence  ®=>158(2e)— Best  and  Secorda- 
BY— AtrTnoBrrr  of  OrncEHS — Parol  Proof. 

The  fact  that  one  is  the  general  manager  of 
a  corporation  may  be  established  by  parol,  in  the 
absence  of  any  objection  thereto,  or  any  request 
for  the  production  of  the  records  of  the  corpo- 
ration. 

[Ed.   Note. — For    other   cases,    see    Evidence, 
Cent  Dig.  §J  507-513 ;  Dec.  Dig.  <g=158(2e).l 

2.  Corporations  ®=404(1)— Powers  or  Offi- 
cers— Assignment  of  Claim. 

The  president  and  general  manager  of  a  cor- 
poration engaged  in  mining  and  selling  coal,  in 
the  absence  of  any  limitation  on  their  authori- 
ty, have  full  power  to  assign  an  ordinary  open 
account  to  a  creditor  of  the  corporation. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  g$  1637,  1639;  Dec.  Dig.  <3=>404(1)J 

3.  Fkacdulent  Convbtancks  «=>28— Assior- 

MKNT — OBEDITOBS. 

A  fuel  company's  assignment  of  its  claim 
against  a  railroad  to  tbe  owner  of  its  bonds  se- 
cured by  mortgages  covering  all  its  property, 
on  which  a  large  amount  of  interest  was  then 
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due,  fai  payment  of  a  part  of  anch  obligation, 
was  not  fraudulent  as  against  creditor!  who  had 
previously  obtained  judgments  against  the  com- 
pany and  returns  of    No  property  found." 

[Ed.  Note.— For  other  cases  see  Fraudulent 
Conveyances,  Cent.  Dig.  ft  ■47,  48;  Dec.  Dig. 
«=>28.] 

4.  Appeal  and  Ersob  ©=172(1)  —  Presenta- 
tion OF  Questions  Below — Pleading. 
In  a  proceeding  by  creditors  attacking  the 
debtor's  assignment  of  a  clnim  against  a  railroad 
to  a  creditor,  without  any  allegation  that  the 
assignment  was  made  in  contemplation  of  insol- 
vency or  to  prefer  such  creditor,  the  Court  of 
Appeals  could  not  adjudge  that  the  transfer  was 
preferential  and  operated  as  an  assignment  of  all 
the  company's  property  for  the  benefit  of  credi- 
tors. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1070-1078,  1076-1078; 
Dec.  Dig.  «=5>172(1).] 

Appeal  from  Clrcalt  Ooort,  Mablenberg 
Conaty. 

Action  by  the  Kentucky  Consumers'  Oil 
Company  and  others  against  the  Continental 
Fuel  Company,  with  attachment  served  on 
the  Louisville  &  Nashville  Railroad  Com- 
pany and  action  by  the  Consolidated  Coal 
Company  against  the  Continental  Fuel  Com- 
pany, with  attachment  against  the  defendant 
and  the  Victor  Fuel  Company  and  the  Louis- 
Tille  &  Nashrllte  Railroad  Company.  Sallie 
J.  Thompson  intervened,  alleging  ownership 
of  the  atta<lied  fund.  Transferred  to  equity 
and  consolidated.  Judgment  for  intervener, 
from  which  part  of  the  Judgment  all  the 
plaintiffs  in  the  consolidated  actions  appeal, 
and  Judgment  that  the  amount  attached  in 
the  hands  of  the  railroad  was  the  property  of 
the  Victor  Fuel  Company  and  discharging  the 
attachment,  from  which  part  of  the  Judgment 
the  Consolidated  Coal  Company  asks  that  an 
appeal  be  granted.  Judgment  against  the 
Kentucky  Consumers'  Oil  Company  and  the 
other  plaintiffs  affirmed,  and  appeal  of  the 
Consolidated  Coal  Company  against  the  inter- 
vener and  the  Victor  E^uel  Company  denied. 

Walker  Wllkins,  of  Central  City,  for  ap- 
pellant Kentucky  Consumers'  Oil  Co.  D.  M. 
Roll,  of  Ureenville,  for  appellant  Consolidat- 
ed Coal  Co.  W.  P.  Sandidge,  of  Oweusboro, 
and  Taylor,  Eaves  Sc  Sparks,  of  Greenville, 
for  appellees. 

CLAY,  C.  These  two  appeals  have  been 
consolidated  and  will  be  considered  tn  one 
opinion.  In  the  month  of  April,  1014,  the 
Kentucky  Consumers'  Oil  Company  and  Vo- 
gel  Bros.  &  Go.  each  recovered  a  Judgment 
against  the  Continental  Fuel  Company.  On 
September  7,  1014,  they  each  flied  a  suit  in 
equity,  based  on  a  return  of  "No  property 
found,"  and  prayed  and  obtained  general  or- 
ders of  attachment  against  the  property  of 
the  Continental  Fuel  Company.  The  attach- 
ments were  served  on  the  Louisville  &  Nash- 
ville Railroad  Company  the  same  day  they 
were  issued.  On  September  0,  1914,  John  J. 
Schulten  &  Co.  sued  the  Continental   Fuel 


Company  to  recover  the  sum  of  1730.62  npon 
open  account,  and  asked  and  obtained  a  gen- 
eral order  of  attachment,  which  was  execut- 
ed upon  the  LoulsvUle  &  Nashville  Railroad 
Company  the  same  day  that  it  was  issued, 
During  the  month  of  September,  1914,  the 
Consolidated  Coal  Company  recovered  a  judg- 
ment against  the  Coatinental  Fuel  Company. 
On  November  9,  1014,  the  Consolidated  Coal 
Company  brought  suit  on  a  return  of  "No 
property  found,"  aid  asked  and  obtained  a 
general  order  of  attachment  against  the 
property  of  the  Continental  Fuel  Company 
and  the  Victor  Fuel  Company.  This  attach- 
ment was  also  served  on  the  Louisville  Sc 
Nashville  Railroad  Comi)any.  It  was  charg- 
ed in  the  petition  that  the  persons  who  own- 
ed the  Victor  Fuel  Company  were  either 
owners  and  stockholders  of  the  Continental 
Fuel  Company,  or  employes  and  agents  there- 
of, and  that  these  persons  fraudulently  con- 
spired together  and  organized  the  Victor  Fuel 
Company,  for  the  sole  and  only  purpose  of 
taking  over  the  property  of  the  Continental 
F'uel  Company  and  enabling  it  to  avoid  tht 
payment  of  its  Just  debts,  particularly  the 
claim  of  plaintiff.  It  was  further  charged 
that  the  Continental  Fuel  Company,  lu  con- 
templation of  insolvency  and  for  the  parxMse 
of  cheating,  hindering,  and  delaying  Its  cred- 
itors, transferred  its  property  to  the  Victor 
Fuel  Company.  All  of  these  cases  were 
transferred  to  equity  and  consolidated. 

On  January  11, 1015,  the  Louisville  &  Nash- 
ville Railroad  Company  filed  its  answer  as 
garnishee,  and  paid  into  court  the  sum  of  $1,- 
024.86.  On  May  S,  1915,  the  same  company 
answered  as  garnishee,  and  stated  that  It  had 
in  its  hands  $274.51  due  the  Victor  Fuel  Com- 
pany. 

On  January  14,  1915,  Sallie  J.  Thompson 
Intervened  and  alleged  that  she  was  the  own- 
er of  the  attached  fund,  by  virtue  of  a  writ- 
ten order  of  assignment  made  to  her  by  the 
Continental  Fuel  Company  on  September  6, 
1914,  and  accepted  on  the  sauie  date  by  the 
Louisville  &  Nashville  Railroad  Company. 
The  allegations  of  her  petition  were  denied 
by  the  Kentucky  Consumers'  Oil  Company, 
Vogel  Bros.  &  Co.,  and  John  J.  Sctiulten  & 
Co.  In  addition  to  a  denial  of  the  allegations 
of  the  petition,  the  Consolidated  Coal  Com- 
pany pleaded  that  the  alleged  transfer  was 
fraudulent,  and  was  made  for  the  purpose  of 
preventing  the  creditors  of  the  Continental 
Fuel  Company  from  coUectiug  their  debts. 

On  final  hearing  it  was  adjudged  that  the 
intervening  petitioner,  Sallie  J.  Thompson, 
was  the  owner  of  the  fund  attached  in  the 
bands  of  the  Louisville  &  Nashville  Railroad 
Company,  and  that  the  attachments  be  dis- 
charged. From  this  part  of  the  Judgment  all 
of  the  plaintiffs  in  the  consolidated  actions 
appeal.  It  was  further  adjudged  that  the 
sum  of  $274.61  attached  in  the  hands  of  the 
Louisville   &   Nashville    Railroad   Company 
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wu  fhe  property  of  the  Victor  FxtA  Com- 
pany, and  the  attachment  wafs  dlschtu'ged. 
From  this  portion  of  the  judgment  the  Cion- 
■oUdated  Goal  Company  askg  that  an  appeal 
l)e  granted. 

The  Continental  Fuel  Company  Is  a  corpo- 
ration engaged  In  the  coal  mining  business. 
It  Issued  $125,000  In  bonds.  These  bonds 
were  secured  by  a  mortgage  lien  upon  all  of 
Its  property,  which  consisted  of  certain  leases 
and  mining  plants.  The  mortgage  covered 
all  coal  In  place  and  in  Its  natural  state. 
Bailie  J.  Thompson  was  the  owner  of  $92,000 
worth  of  the  bonds.  J.  M.  Thompson,  who 
says  that  he  was  the  general  manager  of  the 
Continental  Fuel  Company  at  the  time,  tes- 
tlBes  to  the  foregoing  facts.  He  further  says 
that  the  accumulated  Interest  on  Mrs.  Thomp- 
son's bonds  amounted  to  about  $7,000.  Mra 
Thompson  wanted  some  money  to  meet  cer- 
tain obligations.  He  discussed  the  matter 
with  the  president  and  another  officer.  The 
president  directed  him  to  assign  to  Mrs. 
Thompson  the  company's  claim  against  the 
Louisville  &  Nashville  Railroad  Company 
amounting  to  $1,024.86.  Thereupon  a  writ- 
ten assignment  was  drawn  up  and  signed  by 
him  as  general  manager.  This  took  place  on 
September  5,  1914.  Thereupon  the  written 
assignment  was  forwarded  to  T.  P.  Harrison, 
assistant  purchasing  agent  of  the  LouisvlUe 
&  Nashville  Railroad  Company.  Receipt  of 
this  assignment  was  acknowledged  by  Harri- 
son on  'September  4,  1914.  On  September  7, 
1914,  Harrison  again  wrote  the  Continental 
Fuel  Company  to  the  effect  that  he  had  di- 
rected the  treasurer  of  the  railroad  company 
to  send  Mrs.  Thompson  an  acceptance  of  the 
assignment,  payable  September  20th.  After 
this  the  various  attachments  were  served  on 
the  railroad  company.  Thereupon  Mr.  Har- 
rison advised  the  Continental  Fuel  Company 
that,  acting  upon  the  advice  of  the  road's  at- 
torneys, the  acceptance  to  Mrs.  Thompson 
would  not  be  given.  It  further  appears  that 
J.  M.  Thompson  was  the  agent  of  his  wife, 
and  had  full  charge  of  her  business. 

So  far  as  the  Kentucky  Consumers'  Oil 
Company,  Yogel  Bros.  &  Co.,  and  John  J. 
Schulteu  &  Co.  are  concerned,  only  one  ques- 
tion is  presented,  and  that  is  the  authority 
of  J.  M.  Thompson  to  make  the  assignment ; 
for,  if  he  had  that  authority,  the  claim  of 
the  assignee,  Mrs.  Thompson,  to  the  attached 
fund  was  superior  to  that  of  subsequently  at- 
taching creditors.  R.  C.  Poage  Milling  Com- 
pany V.  Economy  Fuel  Company,  128  S.  W. 
811. 

[1]  In  this  connection  It  la  insisted  for 
plaintiffs  that  the  proof  is  insufficient  to 
show  either  that  J.  M.  Thompson  was  the 
general  manager,  or  that  he  had  the  author- 
ity as  such  to  make  the  assignment  The 
basis  tor  this  contention  is  that  the  minutes 
of  the  directors'  meeting  showing  his  appoint- 
ment were  never  introduced.  As  a  matter  of 
fiict,  however,  Thompson  stated  that  he  was 


the  general  manager  at  the  company  and  in 
active  charge  of  Its  business.  Other  witness- 
es corroborate  this  statement.  This  testi- 
mony was  not  objected  to,  nor  was  there  any 
request  by  plaintiffs  for  the  prodnction  of  the 
records  of  the  corporation.  It  cannot  be 
doubted  that,  in  the  absence  of  such  objection 
and  request,  the  fact  that  one  la  the  geo- 
eral  manager  of  a  corporation  may  be  estab- 
lished by  paroL 

[2]  While  there  are  cases  holding  that  the 
managing  officer  of  a  corporation  cannot,  In 
the  absence  of  authority  conferred  by  the  di- 
rectors, sell  and  dispose  of  all  of  the  assets 
of  the  company,  or  make  .a  general  assign- 
ment for  the  benefit  of  "creditors,  no  such 
case  is  here  presented.  The  transfer  in  this 
case  was  merely  that  of  an  open  account. 
According  to  Thompson's  evidence,  the  trans- 
fer was  not  only  made  by  him  as  general 
manager,  but  was  made  at  the  direction  and 
by  the  authority  of  the  president  of  the  cor- 
poration. There  is  no  evidence  to  the  con- 
trary. In  our  opinion,  the  president  and 
general  manager  of  an  ordinary  trading  cor- 
poration engaged  in  the  business  of  mining 
and  selling  coal  have,  in  the  absence  of  any 
limitation  on  their  authority,  full  power  and 
authority  to  assign  an  ordinary  open  account 
to  a  creditor  of  the  corporation.  It  there- 
fore follows  that,  so  far  as  the  Kentucky 
Consumers'  Oil  Company,  Vog«l  Bros,  ft  Co., 
and  John  J.  Schnlten  &  Co.  are  concerned, 
the  assignment  was  valid. 

[3]  On  the  appeal  of  the  Consolidated  Coal 
Company  against  Sallle  J.  Thompson  and  the 
Continental  Fuel  Company  the  question  of 
fraud  is  presented.  It  is  argued  that  the  as- 
signment was  fraudulent,  because  It.  was 
made  by  Thompson  to  his  wife  just  after  the 
creditors  -had  obtained  Judgments  against 
the  Continental  Fuel  Company  and  returns 
of  "No  property  found."  While  this  circum- 
stance is  sufficient  to  arouse  suspicion  as  to 
the  good  faith  of  the  transaction,  it  must  be 
remembered  that  the  uncontradicted  evidence 
shows  that  Mrs.  QAompson  was  the  owner 
of  $92,000  worth  of  bonds  of  the  Continental 
iuel  Company,  that  these  bonds  were  se- 
cured by  mortgage  covering  all  of  Its  prop- 
erty, including  the  coal  In  its  natural  state, 
and  that  at  the  time  of  the  assignment  there 
was  $7,000  in  interest  due  on  these  bonds. 
The  payment  therefore  of  a  portion  of  the 
obligation  due  Mrs.  Thompson  cannot  be  re- 
garded as  fraudulent. 

[4]  At  most,  it  amounted  merely  to  a  pref- 
erence, if  n^ade  in  contemplation  of  Insol- 
vency and  with  the  design  to  prefer  her  to 
the  exclusion  of  the  other  creditors.  How- 
ever, the  transaction  is  not  attacked  on  this 
ground.  'Hiere  Is  no  allegation  in  any  of 
the  pleadings  of  the  Consolidated  Coal  Com- 
pany that  the  assignment  to  Mrs.  Thompson 
was  made  by  the  Continental  Fuel  Company 
in  contemplation  of  Insolvency,  and  with  Om 
design  to  prefer  Mrs.  Thompson  to  the  ezclu- 
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■Ion,  lu  whole  or  In  part,  of  other  creditors 
of  the  corporation.  In  the  absence  of  such 
allegations,  we  cannot  adjudge  that  the 
transfer  was  preferential  and  operated  as  an 
assignment  of  all  of  the  property  of  the  C!on- 
tinental  Fuel  Company  for  the  benefit  of  Its 
creditors.  Heldrich  &  Co.  v.  Sllva,  etc.,  89 
Ky.  422,  12  S.  W.  770,  11  Ky,  Law  Rep.  645. 
On  the  appeal  of  the  Kentucky  Consumers' 
Oil  Company,  Vogel  Bros.  &  Co.,  John  J. 
Schnlten  &  Co.,  and  the  Consolidated  Coal 
Company  against  SalUe  J.  Thompson  and  the 
Continental  Fuel  Company,  the  Judgment  Is 
affirmed.  The  appeal  of  the  Consolidated 
Coal  Company  against  the  Victor  Fuel  Com- 
pany is  denied. 


LEMON  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct  31,  1916.) 

1.  Cbiminai,  Law  «=»296— Plea  in  Bab— 
FoBUEB  ACQUITTAL— Question  fob  Juby.  , 

Where  the  evidence  whether  a  former  acquit- 
tal on  a  similar  charge  embraced  acquittal  of 
having  in  possession  for  sale  the  identical  liq- 
uors on  which  the  instant  prosecution  was  bas- 
ed was  in  direct  conflict,  it  was  not  error  to  sub- 
mit such  issue  to  the  jury,  under  iustructious  to 
acquit  if  the  former  acquittal  did  embrace  the 
same  liquors. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  67SMi81 :  Dec.  Dig.  <S=>2iia.] 

2.  Intoxicating  Liquobs  ®=s>233(2)— Posses- 
sion FOB  ILLEOAL  SALS— EVIDENCE— ADIUS- 
SIBIUIT. 

While,  in  a  prosecution  for  having  in  pos- 
session intoxicating  liquors  for  illegal  sale,  it 
is  immaterial  whether  accused  owned  the  build- 
ing in  which  the^  were  stored,  or  the  liquors, 
if  he  had  possession,  such  facts  are  admissible 
as  tending  to  show  the  fact  of  possession. 

[Kd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  295 ;  Dec.  Dig.  <8=s>233(2).] 

3.  Intoxicating  Liquors  €=9236(7)— Posses- 
sion FOB  Illeoai,  Sale — Evidehcb— Svvn- 

CIENCY. 

Evidence  held  to  sustain  finding  that  ac- 
cused had  intoxicating  liquors  in  his  possession 
for  unlawful  sale. 

[B<d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  309;  Dec  Dig.  «=923U(7).] 

4.  Intoxicahno  Liqtjobs  <S=>236(7)— Posses- 
sion FOB  Illegal  Sale  —  Cibcuustantial 
Evidence. 

A  degree  of  evidence,  circumstantial  and 
insufficient  to  convict  of  other  offenses,  may  be 
sufficient  to  show  the  offenses  of  having  intoxi- 
cating liquors  in  possession  for  unlawful  sale. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  309  ;  Dec.  Dig.  <g=a23ti(7).] 

8.  Intoxicating  Liqoobs  <8=233(3)— Posses- 
sion FOB  Illegal  Sale— Evidence— Admis- 
sibility. 
Though   federal  license  to  sell  liquors  was 
issued  to  another  than  accused  at  a  place  other 
than  his  wareroom,  the  testimony  of  the  revenue 
collector  who  issued  such  license  was  admissible, 
in  view  of  evidence  that  the  licensee  stored  over- 
flow stock  with  accused. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
liquors.  Cent.  Dig.  i  298Vi ;  Dec  Dig.  «=» 
233(3).] 

6.  Cbiminal  Law  <S=>1170(2)— Review- Pbbj- 
UDiciAL  Erbob— Evidence. 
Kej^tion  of  testimony  that  the  same  liquors 
involved  were  involved  hi  a  prior  prosecntioa 


and  acquittal,  though  such  testimony  was  com- 
petent, was  not  prejudicial,  where  a  number  of 
other  witnesses  testified  to  the  same  effect  as 
would  witness,  if  permitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  3146 :  Dec  Dig.  <g=»1170(2).] 

T.  Clebks  of  Coubts  «=»18— Fees  —  Recobb 

ON  Appeal. 
A  clerk  who  fails  to  comply  with  the  rule 
requiring  an  index  to  the  witnesses  and  thdr 
testimony  in  the  record  will  not  be  allowed_  fees 
for  preparing  the  record,  and  the  record  wiil  be 
condemned. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  CentX)ig.  H  44, 47, 48;    DecDig.  <&=»18.] 

Appeal  from  Circnit  Court,  Webster  County. 

Fred  Lonon  was  convicted  of  having  intox- 
icating liquor  in  his  possession  for  sale,  and 
be  appeals.    Affirmed. 

Hunt  ft  Bennett,  of  Dixon,  for  appeUant 
M.  M.  Logan,  Atty.  Gen.,  and  D.  O.  Myatt, 
Asst.  Atty.  Gen.,  for  the  Commonwealth. 

CARROLL,  J.  The  appellant.  Lemon, 
prosecutes  this  appeal  from  a  Judgment  pun- 
ishing him  for  having  Intoxicating  liquor  hi 
his  possession  for  sale.  The  grounds  for  re- 
versal relied  on  are:  (1)  That  the  evidence 
did  not  show  that  he  had  in  his  possession 
the  liquor  for  sale ;  (2)  that  his  plea  of  fo^ 
mer  acquittal  barred  the  prosecution;  (3) 
that  the  covrt  erred  In  rejecting  competent 
evidence  In  his  behalf  and  in  admitting  In- 
competent evidence  against  him.  On  the  sub- 
ject of  former  acquittal  the  record  shows  that 
a  warrant  was  Issued  against  Lemon  from  a 
court  of  a  justice  of  the  peace  on  July  13, 
1916,  charging  him  with  having  In  his  posses- 
sion for  sale  malt  liquor.  On  this  warrant 
he  was  tried  In  the  Justice's  court  and  con- 
victed. He  prosecuted  an  appeal  to  the  cir- 
cuit court  where  he  was  again  found  guilt}', 
and  from  the  Judgment  of  the  circuit  court 
this  appeal  Is  prosecuted. 

[1]  It  appears  that  on  the  trial  of  this 
case  In  the  magistrate's  court,  as  well  as  in 
the  circuit  court,  the  conviction  was  rested 
on  evidence  that  Lemon  had  in  his  possession 
for  sale  43  cases  of  beer.  It  further  appears 
that  on  June  27,  1916,  a  warrant  was  issued 
from  a  court  of  a  justice  of  the  peace  against 
J.  O.  Skelton  and  Lemon,  charging  them  with 
the  offense  of  having  for  purposes  of  sale 
beer  in  their  possession,  but  this  warrant  did 
not  specify  the  quantity  or  fix  the  place 
where  It  was  kept,  although  the  evidence 
showed  that  the  beer  consisted  of  170  cases 
located  In  a  room  owned  by  Skelton.  ^tien 
the  trial  of  Skelton  and  Lemon  on  this  war- 
rant took  place  In  the  magistrate's  court  on 
July  ISth,  Lemon  was  found  not  guilty  but 
there  was  a  judgment  of  conviction  as  to 
Skelton.  On  the  trial  In  the  circuit  conit 
from  which  this  appeal  Is  prosecuted.  Lemon 
entered  a  plea  of  former  acquittal,  and  en- 
deavored to  show  that  the  43  cases  of  beer 
which  be  was  found  guilty  of  having  in  his 
possession   for   purposes   of  sale   were  tbe 
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same  4S  eases  of  beer  Inrolyed  in  the  proaecil- 
tloii  against  Skelton  and  blm  in  the  magis- 
trate's court  when  be  was  found  not  guilty. 
The  erldenoe  on  the  subject  whether  these 
43  cases  of  beer  were  involved  in  the  prose- 
cution against  Skelton  and  Lemon  in  the 
magistrtite's  court  is  very  conflicting. 

It  Is  the  contention  of  the  commonwealth, 
and  there  is  evidence  to  support  it,  that  the 
prosecution  under  the  warrant  against  Skel- 
ton  and  Lemtm  was  confined  to  an  ascertain- 
ment of  the  fact  whether  the  170  cases  of 
beer  found  in  a  warehouse  under  the  control 
of  Skelton  were  held  for  purposes  of  sale  by 
Skelton  and  Lemon,  or  whether  Skelton  and 
Lemon  were  Interested  in  the  ownership  or 
possession  of  these  170  cases.  On  the  other 
hand,  it  is  Insisted  by  counsel  for  Lemon 
that  the  investigation  under  the  warram 
against  Skelton  and  Lemon  embraced  an  in- 
quiry as  to  the  ownership  and  possession  of 
the  170  cases  as  well  as  the  43  cases,  and 
that  the  Jury,  with  the  evidence  before  them 
as  to  the  possession  and  ownership  of  the 
170  as  well  as  the  43  cases  of  beer,  found 
Lemon  not  guilty.  With  the  evidence  in  ttds 
condition,  the  court,  oa  the  trial  from  which 
this  appeal  is  prosecuted,  instructed  the  Jury 
tliat  they  could  not  find  Lemon  guilty  unless 
they  believed  be  bad  in  liis  possession  for 
purposes  of  sale  the  43  cases  of  beer  describ- 
ed in  the  evidence,  and  further  instructed 
them  that  if  they  believed  from  the  evidence 
that  Lemon,  in  conjunction  with  Skelton, 
was,  on  the  13th  day  of  July,  1816,  tried 
before  a  Justice  of  the  peace  under  a  warrant 
dated  June  27,  1916,  charging  them  with  hav- 
ing in  their  possession  Intoxicating  liquor  for 
purjtoses  of  sale  in  local  option  territory,  and 
that  the  evidence  at  the  trial  embraced  the 
43  cases  of  beer  found  on  the  premises  oc- 
cupied by  Lemon  and  in  question  in  this  case, 
tbey  should  find  for  the  defendant,  but  that 
if  they  believed  from  the  evidence  that  the 
said  warrant  and  the  former  trial  embraced 
only  the  170  eases  of  beer,  and  that  the  43 
cases  were  referred  to  at  said  trial  incidental- 
ly and  collaterally  only,  then  they  should  find 
for  the  commonwealth  on  the  plea  of  former 
acquittal.  In  view  of  the  contradictory  na- 
ture of  the  evidence  on  the  subject  of  wheth- 
er In  the  prosecution  of  Skelton  and  Lemon 
the  commonwealth  sought  to  secure  a  convic- 
tion on  the  ground  that  Skelton  and  tiemon, 
or  Lemon  alone,  had  In  possession  for  pur- 
IXTse  of  sale  the  43  cases  of  beer,^  or  was  con- 
fined to  an  inquiry  as  to  the  ownership  and 
possession  of  the  170  cases  of  beer,  we  think 
it  was  proper  for  the  court  to  submit  this  dis- 
puted question  of  fact  to  the  Jury,  as  was 
done  in  the  instructions  we  have  mentioned. 
These  instructions  submitted  fairly,  we  think, 
the  issue  involved  upon  this  point,  and  we  are 
not  disposed  on  this  question  of  fact  to  dis- 
turb the  finding  of  the  Jury  that  the  43  cases 
of  beer  were  not  involved  in  the  trial  under 
the  warrant  against  Skelton  and  Lemon. 


[Z]  The  next  qneaUon  is,  Were  these  48 
cases  of  beer  in  the  possession  of  Lemon  for 
purposes  of  sale?  There  is  no  claim  on  the 
part  of  counsel  for  Lemon  that  he  had  this 
beer  in  his  possession  for  personal  use.  In- 
deed, such  a  claim  could  not  be  seriously  en^ 
tertained.  His  defense  is  put  upon  the 
ground  that  the  beer  was  not  in  his  posses- 
sion. It  is  provided,  in  part.  In  section 
2557b,  snbsec  2,  of  the  Kentucky  Statutes: 

"It  shall  be  onlawfnl  for  any  person  •  •  • 
to  have  in  bis  possession  spirituous,  vinous  or 
malt  liquors,  for  the  purpose  of  selling  them." 

Under  this  statute  it  Is  having  the  liquor 
In  possession  for  purposes  of  sale  in  territory 
where' the  sale  of  liquor  is  prohibited  that 
constitutes  the  offense.  In  prosecutions  un- 
der tills  statute  it  is  not  material  whether 
the  accused  owned  or  controlled  the  building 
in  which  the  liquor  was  kept,  although  it  Is, 
of  course,  allowable  to  show  his  ownership 
or  control  over  the  building  as  a  circum- 
stance tending  to  show  his  ownership  or  in- 
terest in  the  liquor  and  the  purpose  for 
which  It  was  kept  And  so  a  person  might 
be  convicted  under  this  statute  although  he 
did  not  own,  or  have  any  interest  in,  or  con- 
trol over,  the  building  In  which  the  liquor 
was  kept  If,  in  fact,  the  liquor  therein  con- 
tained was  In  bis  possession  for  purposes  of 
sale  by  him  or  his  agent,  or  if,  In  fact,  be 
was  interested  with  other  persons  in  the  pos- 
session of  liquor  that  was  kept  for  sale  by 
him  or  bis  agent.  Nor  is  it  necessary  in  or- 
der to  secure  a  conviction  that  it  should  be 
shown  that  the  accused  was  the  owner  of 
the  beer,  or  interested  in  its  ownership,  as  it 
is  not  the  fact  of  ownership,  but  the  fact  of 
possession  for  purposes  of  sale,  that  consti- 
tutes the  offense.  But,  of  course,  in  a  pros- 
ecution under  this  statute,  evidence  tending 
to  show  ownership  in  whole  or  in  part  would 
be  competent,  and  furnish,  in  connection  with 
possession,  convincing  evidence  of  guilt. 

[3, 4]  The  evidence  shows  that  the  wife  of 
Lemon  owned  a  store  tliat  was  conducted  for 
her  by  Lemon  as  agent,  and  that  she  also 
owned  a  wareroom  adjacent  to  or  in  the  vi- 
cinity of  the  store,  in  which  these  43  cases 
of  her  beer  were  kept,  and  that  Lemon,  as 
the  agent  of  his  wife,  had  supervision  over 
this  wareroom.  It  is  further  shown  that 
Skelton  had  some  interest  in  this  beer,  or,  at 
any  rate,  exercised  some  authority  over  it, 
and  that,  with  the  permission  of  Mrs.  Lemon, 
it  was  put  by  him  in  the  wareroom  owned 
by  her  and  looked  after  by  Lemon  as  her 
agent  It  does  not  appear  that  Lemon  con- 
sented that  the  beer  might  be  put  in  tltis 
wareroom,  although  be  was  present  when  at 
least  some  of  It  was  placed  there,  and  did 
not  offer  any  objection  to  having  it  put  in  the 
wareroom. 

It  is  further  shown  that  Mrs.  Lemon  was 
not  averse  to  having  this  beer  stored  in  her 
wareroom,  but  Indeed  consented  that  it  might 
be  put  there,  although,  of  course,  she  knew 
that  the  beer  bad  been  obtained  for  the  pur- 
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pose  of  selllns  It  In  vlolaOon  of  law.  But 
this  conduct  npon  her  part  Is  not  to  be  treat' 
ed  as  evidence  of  the  guilt  of  L«mon,  al- 
though It  throws  some  light  on  the  situation 
and  helps  in  a  way  to  explain  other  circum- 
stances tending  to  show  that  Lemon  did  have 
some  interest  In  this  beer,  and  also  had  It  In 
possession  for  purposes  of  sale. 

Will  Edwards,  a  witness  for  the  common- 
wealth, was  asked  If  be  heard  Lemon  make 
any  statements  Is  regard  to  letting  Olay 
Glvens  have  any  "beverage,"  and  he  said  he 
heard  Lemon  say  that  Givens  had  run  out 
of  "beverage,"  and  had  telephoned  for  four 
or  five  cases,  although  he  did  not  say  wheth- 
er he  let  him  have  it  or  not. 

James  Breathitt,  who  was  connected  with 
the  ofBce  of  the  collector  of  Internal  revenue, 
testified  that  be  learned  about  some  beer  be- 
ing sold  in  that  neighborhood,  and  that  Skel- 
ton  or  one  Za  chary  told  him  to  see  Lemon 
about  getting  a  United  States  government 
license;  that  pursuant  to  this  request  he 
called  on  Lemon,  who  paid  him  the  govern- 
ment license  tax  of  |27,  but  said  he  was  do- 
ing it  for  Zachary,  and  had  no  Interest  In 
the  business  himself. 

Zachary  testified  that  he  did  not  authorize 
any  license  to  be  Issued  In  his  name,  or  au- 
thorize Lemon  to  pay  any  license  tax  for 
him;  that  he  bad  no  use  for  a  license.  He 
further  said  that  after  receiving  the  license 
from  Breathitt  he  took  it  to  Lemon,  who  tore 
It  up,  saying  that  Breathitt  had  said  he 
would  simply  make  a  record  of  the  transac- 
tion and  would  not  send  out  any  license. 

Lemon  denied  that  substance  of  what  these 
witnesses  said,  although  admitting  that  he 
paid  Breathitt  the  license  fee,  excusing  him- 
self In  making  this  payment  by  the  statement 
that  he  owed  Zachary  the  money.  It  may  be 
conceded  that  the  evidence  of  Lemon's  guilt 
Is  not  entirely  convincing,  and  yet  we  think 
it  sufRdent  to  sustain  the  finding  of  the  jury. 
In  this  class  of  cases  It  does  not  require  very 
convincing  evidence  to  sustain  the  verdict  of 
a  Jury.  It  is  often  dlfllcult  to  secure  direct 
evidence  against  violators  of  the  liquor  laws 
of  the  state,  and  consequently  circumstantial 
evidence  must  generally  be  relied  on  to  se- 
cure their  conviction  and  punishment  Es- 
pecially is  this  true  where  the  offense  charg- 
ed is  the  having  of  liquor  In  possession  for 
purposes  of  sale.  The  Legislature,  In  an 
effort  to  suppress  this  class  of  offenders  has 
put  violators  of  the  liquor  law  In  a  class  by 
themselves,  and  has  dealt  virlth  them  In  a 
manner  different  from  other  lawbreakers.  As 
a  result  of  these  statutory  enactments,  facts 
and  circumstances  whICh  in  ordinary  crimi- 
nal cases  would  not  be  sufficient  to  establish 
guilt  will  be  regarded  as  sufficient  to  sustain 
a  conviction  for  a  violation  of  the  liquor 
laws.  And  this  court,  in  an  effort  to  give 
effect  to  the  statutes  on  the  subject,  has 
adopted  the  practice  of  sustaining  verdicts 
of  conviction  when  there  are  any  facts  or 


circumstanoeB  developed  taiiilDng  to  ahow  tjie 
gollt  of  the  accused,  and  we  always  attach 
great  weight  to  the  finding  of  the  Jury,  who 
seldom,  if  ever,  do  an  injustice  wboi  they 
return  a  verdict  of  guilty.  In  considering 
tills  case  the  Jury  saw  and  heard  the  wit- 
nesses testify,  and  had  the  right  to  disregard 
entirely  the  evidence. of  XiOnon,  and,  putting 
hlB  evidence  aside,  the  statements  of  Ed- 
wards, Zachary,  and  Breathitt  furnished  suffi- 
cient drcuiustantlal  evidence  to  Justify  the 
Jury  in  finding  that  be  was  guilty  of  the 
offense  charged. 

[I]  It  is  complained  that  the  ooort  com- 
mitted error  in  admitting  the  evidence  of 
Breathitt  This  complaint  is  rested  on  the 
ground  that  the  license  paid  for  by  Lemon 
and  issued  by  the  govemmoit  spectfled  as  the 
place  where  the  beer  should  be  sold  the  es- 
tablishment of  Skelton,  which  was  some  dis- 
tance from  the  wareroom  in  which  these  43 
cases  of  beer  were  stored.  There  would  be 
much  force  In  the  objection  to  this  evidence 
except  for  the  fact  that  Skelton,  after  his 
country  establishment  had  been  filled  up  with 
beer,  stored  the  43  cases  in  the  wareroom  of 
Mrs  Lemon,  and  the  evidence  was  admissible 
for  the  purpose  of  showing  that  Lemon  bad 
an  interest  in  all  this  beer,  the  170  cases  as 
well  as  the  43,  and  the  43  cases  were  in  his 
possession  for  purposes  of  sale, 

[6]  The  rejection  of  the  evidence  of  Charley 
Ransey  which  was  to  the  effect  that  the  43 
cases  of  beer  were  Involved  in  the  trial  under 
the  warrant  against  Skelton  and  Liemon,  is 
also  assigned  as  error.  This  evidence  was 
competent,  but  we  do  not  think  its  rejection 
was  prejudicial  error,  because  several  otb» 
witnesses  Introduced  In  behalf  of  Lemon  tes- 
tified, In  substance  and  effect,  the  same  this 
witness  would  have  testified  If  permitted. 

[7]  There  Is  another  matter  that  needs  at- 
tention. We  have  a  rule  of  court  providing 
that: 

"The  Index  to  the  pleadings,  orders.  Judgment 
and  instructions  must  come  first,  followed  by 
an  index  showing  the  name  of  each  witness  and 
the  page  on  which  liis  testimony  begins.  Tba 
index  shall  also  show  the  page  on  which  the  in- 
structions and  all  deeds,  contracts  and  other 
exhibits  may  be  found ;  and  each  deed,  con- 
tract or  other  exhibit  shall  be  indicated  in  th« 
index,  by  the  names  of  the  grantor  and  grantee, 
or  by  some  other  brief  description,  sufficient  to 
show  what  the  paper  la." 

A  copy  of  the  rules,  Including  this  one,  la 
In  the  possession  of  every  circuit  derk  In  the 
state,  but  the  clerk  who  made  out  this  record 
disregarded  that  rule  entirely.  At  no  place 
in  the  record  Is  there  any  index  giving  the 
names  of  the  witnesses  who  testified  in  the 
case  or  the  pages  of  the  record  upon  which 
their  evidence  can  be  found.  For  ttiis  failure 
to  comply  with  the  rule  the  record  is  con- 
demned, and  the  derk  will  not  be  allowed  to 
collect  any  fee  for  the  transcript  of  the  evi- 
dence. 

The  Judgment  Is  affirmed. 
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IIOORB  V.  HART. 
(Court  of  Appeals  of  Kentucky.    Oct  26,  1916.) 

1.  HiOHWATB  «=>176  —  TJsB  —  Passing  V«- 
mcLKs— Right  to  Stje  roB  Injtjsieb. 

Although  plaintiff,  owning  a  motor  paasen- 

ger  truck  operated  for  hire,  failed  to  register 
is  machine,  as  required  by  Ky.  St  g  2739,  sub- 
sec.  2,  and  employed  an  unucensed  chauffeur 
in  riolation.  of  subsection  24,  his  failure  to 
comply  with  statute  having  no  causal  cpDnection 
with  a  rear-end  collision,  alleged  to  have  re- 
sulted from  defendant's  negligent  driving,  plain- 
tiff was  not  precluded  from  recovery  for  inju- 
ries received  due  to  such  collision. 

[Ed.  Note. — For  other  cases,  see'  Highways, 
Cent.  Dig.  {  465;    Dec.  Dig.  i8=>176.] 

2.  HlOHWATS    «=>184(2)  —  UsB  —  GOIXISION— 

EviDENCis— Admissibility. 
In  such   case,   evidence  that  such  statutes 
had  not  been  complied  with  is  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  {{  472,  473%;  Dec.  Dig.  «=>184(2).] 

8.  Etidxhob  «=9474(6)—Ubb— Collision— Bt- 

IDKNCJ>— ADMISSIBIUTT. 

Testimony  as  to  competency  of  chauffeur 
who  drove  plaintiff's  car  at  time  of  collision, 
alleged  to  nave  been  caused  by  defendant's 
negligent  driving,  is  improperly  admitted,  if 
it  is  not  shown  that  the  witnesses  were  qual- 
ified to  testify  on  the  subject. 

[Ed.   Note.— For  other  cases,   see    Evidence, 
Cent.  Dig.  |  2200;   Dec  Dig.  18=9474(6).] 

4.  Highways  *=»  184(2)  —  Use  —  Collision — 

EVIDBROB— AoiaSSIBILITT. 

Where  plaintiff  contended  that  defeqdant  in 
passing  his  machine  drove  at  an  excessive 
speed  and  negligently  struck  plaintitTs  machine, 
throwing  it  into  a  ditch,  and  defendant  con- 
tended that  there  was  no  collision,  but  that 
plaintiff's  chauffeur  drove  the  machine  in  a 
ditch,  the  only  issue  therefore  being  the  fact 
of  collision,  evidence  as  to  competency  of  plain- 
tiff's chauffeur  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  ii  472,  473V^;  Dec.  Dig.  <9s>184(2).] 

6.  Highways    «=5»17e  —  Ubb  —  Colubion— 

Passing  Vehiolbs— Signals. 
While  the  statute  requiring  automobile  driv- 
ers  to  give  signals  in  overtaking  animal  drawn 
vehicles  and  pedestrians  on  the  highway  does 
not  include  instances  of  approaching  other 
automobiles,  the  requirement  should  not  be  lim- 
ited to  the  terms  of  the  statute;  and,  if  a  ma- 
diine  is  equipped  with  signals  and  a  collision 
occurs  due  to  failure  to  give  signals,  the  com- 
mon-law requirement  of  ordinary  care  would 
demand  that  signals  should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  |  465;   Dec.  Dig.  ©=>176.] 

6.  Neoliqkncs  «=s6— Obdinaby  Cabb— Cok- 
fliance  with  statutes. 

If  a  statute  expressly  requires  certain  pre- 
cautions, mere  compliance  with  it  does  not 
necessariljr  render  unnecessary  other  precau- 
tions required  by  ordinary  care. 

[Bid.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  8;   Dec.  Dig.  <Ss»6.] 

7.  Highways  «=!>184(2)  —  Use  —  Colusion — 
Safety  or  Tbavbl. 

Under  Ky.  St  i  2739,  subsec.  9,  making 
it  prima  facie  evidence  of  negligence  to  run 
an  automobile  in  excess  of  20  miles  per  hour 
on  highways  outside  of  towns  or  villages,  if  a 
oolUsion  should  occur,  plaintiff  weuld  make  out 
Us  case  after  proving  the  fact  of  collision,  fol- 
lowed by  JS^nry,  by  showing  that  the  speed 
was  over  20  miles  per  hour,  and  the  burden 
would   then  be  upon   defendant  to  prove   that 


the  excessive  speed  was  not  the  cause  of  the 
injury. 

[Bd.  Note. — ^For  other  cases,  see  Highways, 
Cent  Dig.  {f  472,  473%;   Dec.  Dig.  <S=»184(2yi 

8.  HioirwAYB    <8=9l84(4)  —  XJhb  —  CoixisioN— 
Safety  of  Travel. 

la    such    case,   an   instruction   to    find   for 

SlaintiS  if  a  defendant  failed  to  exercise  Us 
uty  not  to  operate  at  a  speed  in  excess  of  20 
miles  per  hour  is  erroneous,  as  placing  upon 
plaintiff  the  burden  of  showing,  not  only  speed 
in  excess  of  20  miles  per  hour,  but  also  that 
Btich'  speed  was  the  proximate  cause  of  the 
collision. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {  474;   Dec.  Dig.  «=»184(4).] 

9.  Highways  «=»184(I5)  —  Use  —  Injubihs  to 

PXBSONB— PiTNITIVX  DaHAOXS. 

Punitive  damages  were  allowable  only  if 
negligence  manifested  a  wanton  disregard  of 
lives  or  safety  of  others,  or  was  willful  or  ma- 
licious. 

[Ed.   Note. — ^For  other  cases,  see  Highways, 
Dec  Dig.  «B>184(6).] 

10.  Damages    9=>163(1)— Measubb    or   Dak- 
ages— Loss  or  Eabnino  Powxb. 

•  Where  personal  injury  is  permanent,  fail- 
ure of  plaintiff  to  show  his  earning  capacity  or 
impairment  thereof  is  not  fatal  to  recovery. 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ffi  454,  455;   Dec.  Dig.  «=9l63(l).] 

11.  Tbial    «=»261(8)  —  lNSTBUOTiOMS— Appli- 
cation TO  Issues. 

Where  plaintiff  contended  that  defendant 
in  cutting  over  in  tiis  automobile  struck  and 
overturned  plaintiff's  automobile,  and  defend- 
ant contended  that  there  was  no  collision  wliat- 
ever,  instruction,  submitting  issue  whether 
plaintiff's  automobile  was  properly  equipped 
with  txrakes  and  a  gooi  steering  gear,  was  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $  593;    Dec.  Dig.  «=»25l(8).] 

12.  Highways   «=s>184(3)— Usb-Coixibions— 
Question  fob  Juby. 

That  plaintiff  who  owned  a  passenger  au- 
tomobile truck  stood  on  a  step  at  the  rear  and 
was  Injured  when  defendant's  automobile  struck 
the  front  portion  of  plaintiff's  automobile,  while 
his  position  afforded  opportunity  for  defend- 
ant's negligence  to  have  produced  the  Injury 
more  easily,  did  not  preclude  recovery  or  au- 
thorize peremptory  iustraction  for  defendant 
[Ed.  Note.— For  other  cases,  see  High-ways, 
Cent  Dig.  ${  473,  473%;  Dec.  Dig.  «=>184(3).1 

18.  Tbial  4=»114— Conduct  of  (Counsel. 

The  mere  fact  that  laughter  was  produced 
in  the  audience  by  remarks  of  plaintiff's  coun- 
sel and  there  was  some  whispering  between 
parties  within  a  short  distance  from  the  jury, 
without  a  showing  of  what  was  said  or  wheth- 
er it  concerned  the  case,  or  that  the  jury  hoard 
it,  in  view  of  statements  of  the  persons  that 
nothing  was  said  tending  to  prejudice  the  jury, 
does  not  show  misconduct  of  counsel. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  275-278,  296;   Dec.  Dig.  «=»114.] 

14.  Tbial  «=»304r-CoNDU0T  or  Juby. 

The  mere  fact  that  the  jury,  in  an  action 
tor  injuries  received  in  automobile  collision, 
during  a  recess,  while  on  the  street,  casually 
examined  defendant's  aiitomobile,  without 
knowing  that  it  belonged  to  Mm,  does  not  show 
conduct   prejudicing   defendant. 

[Ed.  Note. — For  other  cases,  see  Trial,  Clent 
Dig.  §§  725-727;    Dec  Dig.  <8=»304.] 
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Appeal  from  Clrcnit  Court,  Nelson  Coonty. 

Action  by  W.  O.  Hart  against  Thomas  S. 
Moore.  Judgment  for  plaintiff,  and  defend- 
ant appeals,  after  failing  to  secure  new  trial. 
ReTer&«d  wltb  directions  to  grant  new  trlaL 

Jno.  S.  Kelley,  R.  C.  CSierry,  and  Victor 
L.  Kelley,  all  of  Bardstown,  for  appellant. 
Nat.  W\  Halstead  and  Osso  W.  Stanley,  both 
of  Bardstown,  for  appellee. 

THOMAS,  X  Appellee  was  the  owner  of 
a  passenger  automobile  truck,  and  at  the 
time  he  sustained  the  Injuries  for  which  he 
sues  in  this  case  he  was  traveling  north 
from  Bardstown  to  tho  NelMw  County  Fair- 
grounds, on  the  Louisville  and  Bardstown 
turnpike,  and  while  passing  the  point  where 
the  Lancaster  pike  comes  into  the  Louisville 
pike  from  the  west,  he  claims-  that  the  appel- 
lant negligently  and  carelessly  approached 
his  automobile  truck  from  the  fear,  and  In 
passing  It  struck  his  machine,  causing  it  to 
fall  over  into  a  ditch  about  10  inches  deep, 
running  alongside  the  east  edge  of  the  plkfe 
upon  \vbich  he  vvas-  traveling,  and  causing 
same  to  careen  and  strike  a  post  upon  which 
was  attached  a  mail  bos,  which  was  located 
very  near  the  ditch ;  that  his  right  hand  was 
caught  between  the  side  of  the  top  of  his 
machine  and  the  post,  causing  his  fingers  and 
muscles  to  be  bruised  and  crushed,  and,  as 
he  claims,  resulted  in  i)ermanently  injuring 
and  almost  completely  destroying  that  band. 

The  negligence  charged  in  the  petition  is 
that  defendant  negligently  failed  to  have  bis 
automobile  under  control,  and  that  he  was 
operating  same  at  a  much  greater  rate  of 
speed  than  was  reasonable  and  proper,  and 
more  than  20  miles  per  hour,  and  at  a  high 
and  dangerous  rate  of  speed;  that  he  did 
not  give  any  warning  or  signal  of  any  char- 
acter as  he  approached  the  plaintiff,  or  be- 
fore the  alleged  collision,  and  that  be  wrong- 
fully drove  his  machine  upon  the  right-hand 
side  of  the  pike  when  he  should  have  remain- 
ed upon  the  left  side.  The  impact  is  claimed 
to  have  been  made  with  the  right  front  wheel 
of  defendant's  machine  against  the  left  front 
wheel  of  the  plaintiff's  truck,  or  with  some 
part  of  it  at  that  point. 

The  answer  consists-  of  three  paragraplts, 
the  first  being  a  general  denial,  including  a 
denial  of  the  collision  itself,  as  well  as  the 
negligence  complained  of;  the  second  Is  a 
plea  of  contributory  negligence  on  behalf  of 
the  plaintiff,  which  contributory  negligence, 
as  therein  bpeciflcd,  is  that  plaintiff  was  neg- 
ligent in  the  position  which  he  was  occupy- 
ing on  bis  machine  at  the  time.  It  being  that 
he  was  standing  on  the  rear  steps  leading  to 
the  entrance  of  his  machine,  with  one  hand 
holding  to  the  right  corner  of  the  top  of 
bis  machine,  and  the  left  band  holding  to  the 
left  corner  thereof,  that  plaintiff's  machine 
was,  because  of  its  peculiar  steering  gear, 
hard  and  difficult  to  control,  and  that  It 
was  being  operated  at  the  time  by  an  in- 
competent chauffeur.     The  third  paragraph 


set  np  the  fact  that  plaintiff's  machine  bad 
not  been  registered,  as  required  by  sabsec- 
Uon  2  of  section  2739  of  the  Kentucky  Stat- 
utes, nor  had  his  chauffeur,  who  was  at  the 
time  employed  by  him  for  compensation, 
been  licensed,  as  required  by  subsections  19 
and  20  of  the  same  section,  and  that  plaintiff 
had  violated  the  provisions  of  subsection  24 
of  that  section  by  emiploylng  an  unlicensed 
chauffeur.  A  demurrer  was  filed  to  the  third 
paragraph  of  the  answer,  and  sustained  by 
the  court,  to  which  an  exception  was  reserv- 
ed. The  matters  relied  on  in  paragraphs  2 
and  3  of  'the  original  answer  were,  in  sub- 
stance, incorporated  into  an  amended  an- 
s-wer,  but  all  of  its  allegations  with  reference 
to  plaintiff's  chauffeur  not  being  licensed, 
or  his  machine  registered,  were,  upon  motion 
of  the  plaintiff,  stricken  from  the  pleading, 
and  exceptions  reserved  to  this  ruling  of  the 
court.  A  reply  completed  the  pleadings,  and 
upon  trial  before  a  Jury  the  plaintiff  was 
awarded  a  verdict  of  |2,500,  upon  which 
Judgment  was  rendered.  Failing  to  obtain 
a  new  trial,  defendant  prosecntes  this  appeal. 
The  motion  for  a  new  trial  contains  14  ob- 
jections to  the  Judgment,  but,  as  presented 
uiwn  this  appeal,  the  errors  may  t>e  sifted 
down  to  the  following:  First,  because  of 
error  of  the  court  in  declining  to  permit  de- 
fendant to  plead  in  bar  of  the  action  the  fail- 
ure of  plaintiff  to  register  his  machine,  or 
the  failure  of  the  chauffeur  to  be  licensed; 
second,  that  the  court  erred  in  admitting  evi- 
dence to  be  introduced  offered  by  the  plaintiff, 
and  in  refusing  to  admit  evidence  offered  by 
the  defendant;  third,  because  of  the  failure 
of  the  court  to  properly  instruct  the  Jury; 
fourth,  because  of  misconduct  of  plaintiff's 
counsel  during  his  closing  argument  to  the 
Jury ;  and,  fifth,  because  of  misconduct  of 
some  of  the  Jury  during  the  progress  of  the 
trial,  and  before  the  rendition  of  the  verdict. 
As  briefly  as  possible  we  will  consider  these 
five  points  urged  before  us  in  the  order  men- 
tioned. Before  doing  so  it  might  be  neces- 
sary to  say  that  the  proof  for  plaintiff  shows 
that  he  was  traveling  with  tils  machine  on 
the  right-hand  side  of  the  pike,  with  his 
right-hand  wheels  within  about  12  Inches  of 
a  small  ditch,  al)out  10  inches  deep,  on  that 
side  of  the  pike;  that  the  defendant  gave 
no  signal  with  a  horn,  whistle,  or  other  de- 
vice as  be  approached  and  attempted  to  pass 
the  plaintiff,  and  that  he  was  operating  his 
machine  at  a  speed  of  some  25  to  35  miles 
per  hour;  that  Just  north  in  front  of  plain- 
tiff there  were  parties  in  vehicles  coming, 
meeting  him,  who  were  traveling  on  the 
west  side  of  the  pike,  or  to  the  left  of  plain- 
tiff; that  defendant,  in  attempting  to  pass 
him  and  his  machine  at  a  point  Just  to  the 
rear  of  it,  or  about  the  rear,  turned  diago- 
nally to  the  right,  carrying  him  in  the  direc- 
tion of  plaintiff's  machine,  and  that  he  struck 
some  portion  of  it  near  the  front  on  the  left- 
hand  side  with  some  portion  of  defendant's 
ma  chine  near  the  front,  on  tb«  ri^Miand 
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side,  canslng  the  plaintiff's  macblne  to  Im- 
mediately careen,  or  turn  over,  and  strike 
tbe  post  located  near  the  ditch.  There  were 
some  eight  or  ten  passengers  in  plaintiff's 
macblne  at  the  time. 

Defendant's  testimony  showed  tliat  he  was 
traveling  at  a  rate  of  speed  not  exceeding 
15  miles  per  hour,  and  that  he  passed  the 
plaintiff  some  260  feet  south  of  the  point 
where  the  Lancaster  pike  enters  into  the 
automobile  pike,  and  that  far  south  of  the 
point  where  the  Lancaster  pike  enters  into 
the  LoulsTlUe  pike,  and  that  far  south  of  the 
point  where  plaintiff  and  his  witnesses  claim 
tbe  collision  occurred;  that  he  did  not  at 
that  place,  or  at  the  place  where  plaintiff 
claims  that  he  did,  or  at  any  other  place,  col- 
lide with  the  plaintiffs  machine.  He  fur- 
thermore shows,  by  some  two  or  three  wit- 
nesses besides  himself,  that  after  he  arrived 
at  the  fairgrounds,  and  some  30  minutes  or 
more  thereafter,  having  beard  of  the  pre- 
tended collision,  and  tliat  he  was  accused  of 
producing  it,  they  examined  defendant's 
machine,  and  found  no  scars  thereon,  or  any 
indications  of  any  character  of  collision. 

[1]  Returning  now  to  the  grounds  urged 
for  a  reversal :  It  is  vigorously  insisted  that 
the  plaintiff  was  operating  a  macblne  on 
the  public  highway  when  it  was  not  regis- 
tered, and  had  in  his  employ  an  unlicensed 
chauffeur,  both  of  which  were  in  open  viola- 
tion of  the  statutory  law  of  this  state,  and 
that  these  violations  made  him  a  trespasser 
upon  the  highway,  and  himself  and  his  ma- 
chine, in  the  language  of  defendant's  counsel, 
"under  the  ban  of  the  law"  continuously 
while  on  the  highway,  and  that  these  viola- 
tions constituted  negligence  per  se  on  his 
part,  depriving  him  of  any  right  of  action 
for  injury  to  himself  or  to  his  machine,  and 
which  violations  constitute  a  complete  de- 
fense to  this  suit.  Strange  as  it  may  seem, 
we  are  furnished  with  authority  for  this 
cruel  and  almost  savage  doctrine.  It  seems 
tliat  tbe  courts  of  Massachusetts  give  to  such 
violations  tbe  force  and  effect  contended  for 
by  the  defendant  In  this  case,  and  we  are 
referred  to  the  case  of  Chase  v.  N.  Y.  Central 
R.  R.  Co.,  208  Mass.  137,  M  N.  B.'S77,  as 
sustaining  the  doctrine  contended  for.  In 
that  case  the  plaintiff  was  riding  in  an  unreg- 
istered automobile,  which  collided  with  a 
train  of  the  defendant,  producing  the  in- 
juries sued  for,  and  a  recovery  was  denied 
because  the  machine  was  unregistered.  The 
court,  in  disposing  of  the  case,  to  the  cha- 
grin of  tbe  plaintiff  and  his  counsel,  says: 

"Under  the  decisions,  the  operation  of  tbe 
unregistered  automobile  is  deemed  to  be  unlaw- 
ful in  every  feature  and  aspect  of  it.  Every- 
thing in  the  conduct  of  the  operator  that  en- 
ters into  the  propulsion  of  the  vehicle  is  undet 
the  ban  of  the  law.  In  going  along  the  way 
and  entering  upon  the  crossing  the  machine  is 
an  outlaw.  Tbe  operator,  in  running  it  there 
and  ttius  bringing  it  into  collision  with  the 
locomotive  engine,  is  guilty  of  conduct  which 
is  permeated  in  every  part  by  his  disobedience 
of  the  law,  and  wliich  directly  contributes  to 


the  injury  by  bringing  the  machine  into  colli- 
sion with  the  ennne.  He  is  within  the  words 
of  tbe  statute.  He  is  in  no  better  condition  to 
recover  than  a  person  would  be  who  was  violat- 
ing the  law  by  walking  on  the  track  of  a  rail- 
road, and  was  struck  by  an  engine  when  he 
had  reached  the  crossing  of  a  highway." 

The  same  doctrine  seems  to  be  adhered  to 
by  that  court  in  the  case  of  Dudley  v.  North- 
ampton St  Ry.  Co.,  202  Mass.  443,  89  N.  E. 
25,  23  L.  R.  A.  (N.  S.)  561 ;  Dean  v.  Boston 
Elevated  R.  R.  Co.,  217  Mass.  495,  105  N.  B. 
616,  it  being  held  In  the  last-named  case,  in 
substance,  that  all  occupants  of  the  unregis- 
tered machine  were  trespassers  upon  the 
highway,  and  are  entitled  to  no  consideration 
from  other  travelers  except  to  be  protected 
from  reckless  or  wanton  injury.  We  have 
been  unable  to  find  any  other  court  going  to 
this  extent,  although  some  of  them  told  that 
under  certain  circumstances,  and  under  tbe 
pecuUar  facts  of  tbe  particular  case,  evi- 
dence of  the  machine  being  unregistered,  or 
the  chauffeur  being  unlicensed,  may  be  in- 
troduced as  evidence  under  the  plea  of  con- 
tributory negligence,  a  question  which  we 
shall  hereafter  consider  under  the  peculiar 
facts  of  this  case.  On  the  contrary,  the 
courts  of  Minnesota,  Alabama,  Illinois,  Penn- 
sylvania, Florida,  Kansas,  Virginia,  and  per- 
haps others,  do  not  give  to  such  violations 
of  the  statute  so  broad,  and  what  might  be 
called  destructive,  effect  as  does  the  Massa- 
chusetts court.  In  Berry  on  Automobiles  (2d 
Ed.)  {  195,  tbe  author  in  discussing  the  point 
under  consideration  with  reference  to  the 
failure  of  the  chauffeur  to  have  obtained  a 
license  says: 

"And  the  operating  of  an  automobile  without 
a  license,  when  one  is  required  by  law,  is  evi- 
dence of  negligent  operation,  but  does  not  af- 
fect tbe  rights  of  such  person,  nor  of  those 
riding  with  him,  as  travelers,  nor  bar  their 
right  of  action  or  defense  in  personal  injury 
actions;  such  persons  not  being  rendered  there- 
by trespassers  upon  the  highway." 

The  case  of  Axmstead  v.  Lounsberry,  L.  R. 
A.  1915D,  628,  is  a  Minnesota  case  (129  Minn. 
34,  151  N.  W.  542),  and  is  one  growing  out  of 
a  collision  between  two  automobiles  going  in 
opposite  directions,  which,  in  this  particular, 
makes  it  unlike  the  one  we  have  here,  but 
this  fact  can  have  no  bearing  upon  the  ques- 
tion now  under  consideration,  which  is 
whether  a  failure  to  comply  with  the  law 
shall  constitute  a  bar  to  the  action.  The 
plaintiff  in  that  case  had  failed  to  register 
his  macttlne,  as  required  by  the  laws  of 
Minnesota,  and  the  defendant  contended  that 
he  thereby  became  a  trespasser  upon  the 
street  and  was  entitled  to  no  duty  from  the 
defendant,  except  the  latter  should  avoid 
willfully  or  wantonly  injuring  him.  It  was 
also  shown  that  in  that  case  the  city  of  Du- 
luth  where  the  accident  occurred  had  passed 
an  ordinance  requiring  all  operators  of  ma- 
chines to  be  licensed,  and  that  the  plaintiff 
bad  not,  at  the  time  of  the  accident,  complied 
with  this  law.  Neither  of  these  violations 
waa  permitted  to  defeat  the  action,  and  tha 
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court,  In  the  course  of  the  opinion,  so  force- 
tally  states  the  reasons  that  should  govern 
the  courts  In  denying  the  comprehensiTe  ef- 
fect of  such  violations  as  was  insisted  upon 
that  we  feel  authorized  to  take  therefrom 
the  following: 

"The  rifht  of  a  person  to  maintain  an  ac- 
tion for  a  wrong  committed  upon  him  is  not 
taken  away  because  he  was,  at  the  time  of  the 
injury,  disobeying  a  statute  law  which  in  no 
way  contributed  to  his  injury.  He  is  not  placed 
outside  all  protection-  of  the  law,  nor  does  he 
forfeit  all  his  civil  rights  merely  because  he 
is  committing  a  statutory  misdemeanor.  The 
wrong  on  the  part  of  plaintiff  which  will  pre- 
clude a  recovery  for  an  injury  sustained  by  him 
must  be  some  act  or  conduct  having  the  rela- 
tion to  that  Injury  of  a  cause  to  the  effect 
produced  by  it.  Sutton  v.  Wauwatoaa,  29  Wis. 
21,  9  Am.  Rep.  634;  PhUadelphia,  W.  &  B. 
R.  Co.  V.  Philadelphia  &  H.  de  6.  Steam  Tow- 
boat  Co.,  23  How.  209,  16  L.  Ed.  433.  Plain- 
tiff's violation  of  the  law,  in  order  to  affect  his 
case,  must,  like  any  other  act,  'be  a  proximate 
cause  in  the  same  sense  in  which  the  defend- 
ant's negligence  must  have  been  a  proximate 
cause  in  order  to  give  any  right  of  action.'  1 
Shearm.  &  Redf.  Neg.  94.  A  collateral  unlaw- 
ful act  not  contributing  to  the  injury  will  not 
bar  a  recovery.  Hughes  v.  Atlanta  Steel  Co., 
136  Ga.  611,  71  S.  E.  728,  36  L.  B.  A.  (N.  S.) 
647,  Ann.  Gas.  1912C,  394,  1  N.  G.  G.  A.  429. 

"Plaintiff's  violation  of  law  in  tills  case  is 
of  this  collateral  character.  There  was  no 
rektion  of  cause  and  effect  between  the  un- 
lawful act  and  the  collision.  The  registration 
of  plaintiff's  automobile  was  of  no  conseauence 
to  defendant.  The  law  providing  for  such  reg- 
istration was  not  for  ue  prevention  of  colU- 
sions,  and  had  no  tendency  to  prevent  colU- 
sions.  There  is  no  pretense  that  the  registra- 
tion of  plaintiff's  automobile  would  have  had 
any  tendency  to  prevent  this  collision.  Plain- 
tiff's failure  to  obey  the  law  in  no  way  con- 
tributed to  his  injury,  and  could  not  bar  his 
right  of  recovery.  This  rule  is  sustained  by 
the  great  weight  of  authority.  Birmingham  B. 
Light  and  P.  Co.  v.  JBtna  Acci.  &  lyiabQity  Co:, 
184  Ala.  601,  64  South.  44;  Hemmmg  v.  New 
Haven,  82  Conn.  661,  74  Atl.  892,  25  L.  B.  A. 
(N.  S.)  734,  18  Ann.  Gas.  240;  Hughes  v.  At- 
lanta Steel  Co.,  supra;  Atlantic  Coast  Line 
B.  Co.  V.  Weir,  63  Pla.  74,  58  South.  641,  41 
L.  B.  A.  (N.  S.)  307,  Ann.  Gas.  1914A,  126; 
Crossen  v.  Chicago  &  3.  Electric  R.  Co.,  158 
m.  App.  42?  Luckey  v.  Kansas  City,  169  Mo. 
App.  666,  155  S.  W.  873;  Shaw  v.  "rhielbahr, 
82  N.  J.  r.«w,  23,  81  Atl.  497;  Hyde  v.  Mc- 
Creery,  145  App.  Div.  729,  130  N.  Y.  Supp.  269; 
Xeager  v.  Winton  Motor  Carriage  Co.,  63  Pa. 
Super.  Ct.  202;  EUiott,  Boads  and  Streets, 
1116." 

The  court  then  proceeds  to  a  consideration 
of  the  rule  as  announced  In  Massachusetts, 
and  concludes  by  saying: 

"It  appears  to  us  the  weight  of  ar^rument, 
as  well  as  the  weight  of  authority,  is  against  the 
rule  of  the  Massachusetts  cases  and  in  accord- 
ance with  the  rule  we  have  above  laid  down." 

Without  encumbering  this  opinion,  it  is  suf- 
ficient to  say  that  the  opinions  of  the  courts 
to  which  we  have  referred  are  in  accord  with 
the  Minnesota  court  upon  this  subject,  and 
were  we  content  to  rest  our  opinion  alone 
upon  the  greater  weighti  of  authority,  we 
would  be  comi>elled  to  disregard  the  rule  as 
laid  down  in  Maseachuaetts,  and  to  adopt 
that  prevailing  in  the  other  states.  But, 
aside  txom  the  weight  of  authority,  we  would 


be  unable  to  agree  with  the  rule  as  annoonc- 
ed  In  Massachusetts,  as  it  evidently  sounds 
a  discordant  note  to  our  conceptions  of  the 
very  basic  principles  of  the  law  which  we 
learn  from  the  earliest  writers  are  founded  on 
reason  and  right.  For  the  purposes  of  this 
case  we  do  not  liave  to  decide  whether  the 
statute,  requiring  the  licensing  of  a  chauf- 
feur in  this  state,  or  the  registering  of  ma- 
chines, is  one  of  revenue  only,  or  one  look- 
ing to  the  qualifications  of  the  chautfenr  and 
safety  of  the  traveling  public  upon  the  high- 
way, because  if  it  should  be  regarded  as 
partaking  of  both,  or  the  latter  alone,  a  vio- 
lation of  It  does  not  render  the  violator  an 
outlaw,  nor  deprive  him  of  all  consideration 
dictated  by  the  plainest  principles  of  hu- 
manity, nor  can  the  fact  that  the  statute 
has  not  been  complied  with  in  these  resrerts 
affect  his  cause  of  action,  unless  such  viola- 
tion has  soma  causal  connection  with  the 
producing  of  the  injury.  In  other  words, 
the  violations  must  be  the  proximate  cause 
of  the  injury.  It  is  not  only  so  stated  in  the 
Minnesota  case  from  which  we  have  quoted, 
but  is  recognized  everywhere,  and  oy  an 
unbroken  line  of  decisions  by  this  conrt,  the 
last  case  being  that  of  Louisville  &  Nashville 
R.  B.  Co.  V.  Hulette,  171  Ky.  500,  18d  S.  W. 
653.  We  therefore  conclude  that  there  was 
no  error  committed  in  denying  to  this  de- 
fensive  plea   the   effect   contended    for. 

[2-4]  Second.  In  considering  this  objec- 
tion, it  may  be  said  that  the  evidence  intro- 
duced by  plaintiff  complained  of  consists 
chiefly  in  that  testified  to  by  witnesses  to  the 
effect  that  they  liad  previously  ridden  in 
machines  operated  by  the  same  chauffeur  aa 
was  plalntifTs  machine  at  the  time,  and 
that  they  considered  mm  to  t>e  a  competent 
and  careful  chauffeur,  and  the  further  evi- 
dence that  the  defendant  did  not  give  any 
signal  of  the  approach  of  his  machine  to  the 
machine  of  the  plaintiff  at  the  time  of  tha 
accident.  The  evidence  offered  by  the  de- 
fendant which  wa«t  refused,  and  of  which 
complaint  Is  made,  consists  chiefly  In  de- 
clining to  permit  defendant  to  show  that 
plaintiff's  madiine  was  unregistered  and 
his  chauffeur  watf  unlicraised.  nie  testi- 
mony offered  as  to  the  competency  of  the 
chauffeur  was  Improperly  admitted.  In  the 
first  place  it  is  not  shown  that  the  witnesses 
were  qualified  to  testify  upon  this  subject, 
and  in 'the  second  place,  under  the  facts  of 
this  case,  the  competency  or  Incompetency  of 
the  chauffeur  can  have  no  relevancy  upon 
the  only  Issne  having  to  do  with  plainttiTs 
liability,  immely,  the  collision.  If  there  was 
no  collision,  as  he  contends,  there  is  no 
liability,  it  matters  not  how  negligent  the 
chauffeur  may  have  been,  or  bow  careful  he 
may  have  been.  The  only  conceivable  rele- 
vancy that  such  testimony  oould  have  In  the 
case  is  to  refute  the  idea  of  contributory 
negligence.    But  this  plea  is  one  which  ia 
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predicated  upon  tbe  Idea  that  the  defendant 
was  negligent,  and  tbe  latter  cannot  be  neg- 
ligent when  he  1b  not  guilty  of  the  act  of 
whidi  the  plaintiff  complains.  If  the  Injuries 
had  been  produced  by  an  admitted  collision, 
and  there  was  a  controversy  as  to  which 
party  was  at  fault,  the  competency  or  in- 
competency of  the  chauffeur  might  throw 
some  light  upon  the  subject,  and  could  be 
argued  with  some  plausibility  as  being  rele- 
vant under  the  plea  of  contributory  negli- 
gence. It  Is  entirely  different,  however,  un- 
der facts  such  as  we  have  here,  where  the 
coUlfilon  itself  Is  denied,  and  there  is  no  pre- 
•  tense  that  any  such  alleged  collision  was 
produced  by  any  negligence  of  the  driver  of 
the  plaintiff's  machine;  neither  Is  there  any 
evidence  In  this  case  to  show  that  the  chauf- 
feur was  actually  incompetent.  On  the  con- 
trary, It  Is  admitted  that  he  was  on  the 
right  side  of  tbe  road,  and  no  fault  Is  at- 
tempted to  be  found  of  his  management  of 
the  machine  at  tbe  particular  time  which 
plaintiff  claims  the  accident  occurred.  If, 
forsooth,  by  some  oversight,  or  even  mis- 
management on  the  part  of  the  chauffeur, 
the  machine  was  driven  into  the  ditch,  fol- 
lowed by  the  consequent  injury,  tbe  defend- 
ant is  not  liable  If  he  did  nothing  to  bring 
about  the  resnlt.  It  Is  his  contention  that 
there  was  no  collision,  while  the  plaintiff 
contends  to  the  contrary,  and  the  evidence 
was  directed  to  this  issue  of  collision  or  no 
collision.  If  the  acts  complained  of  did  not 
happen,  neither  the  plaintiff,  nor  any  one 
connected  with  him,  could  contribute  to  a 
nonhappenlng  event  For  these  reasons  the 
evidence  as  to  the  competency  of  the  chauf- 
feur was  Improperly  admitted,  and  for  the 
same  reasons,  coupled  with  the  further  one 
that  the  machine  not  being  registered  was 
In  no  way  the  proximate  cause  of  the  injury, 
tbe  offered  evidence  that  the  machine  was  not 
registered,  or  the  chauffeur  not  licensed,  was 
properly  refused.  This  will  not  prevent  the 
defendant  from  showing  that  as  a  matter  of 
fact  the  machine  was  run  into  the  ditch  and 
tbe  injury  produced,  but  without  any  colli- 
sion, or  any  fault  on  his  part.  But  the  evi- 
dence which  we  have  considered  is  too  re- 
mote to  have  any  bearing  upon  tbe  establish- 
ment of  this  fact. 

[S]  It  is  contended  that  tbe  requirement  of 
tbe  statute  with  reference  to  signals  applies 
only  to  Instances  of  overtaking  vehicles 
drawn  by  animals,  and  of  pedestrians;  that 
it  has  no  application  when  approactilng  an- 
o&er  machine.  While  the  statute  requiring 
the  signals  to  be  given  does  not  Include  in- 
stances of  approaching  other  machines,  we 
do  not  think  the  requirement  should  be  limit- 
ed to  tbe  very  terms  of  tbe  statute.  If  there 
weee  no  statute  upon  the  subject,  tbe  com- 
mon-law rule  would  require  those  operating 
automobiles  on  the  highway  to  exercise  or- 
dinary care  to  prevent  collisions.  If  the  de- 
fendant's machine  is  eqoipped  with  stgnallng 
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devices,  and  he  should  fall  to  give  ivamlns 
of  his  approach  fay  a  proper  signal,  and  a 
collision  should  occur,  producing  damages,  it 
would  not  be  difficult  to  conclude  that  ordl< 
nary  care  demanded  that  signals  shonld  have 
been  given. 

[S]  It  is  also  the  undoubted  rule  In  the  law 
of  negligence  that  the  precautions  required 
by  the  statute,  if  there  Is  one  governing  the 
subject,  are  not  the  only  ones  which  should 
be  observed  in  order  to  exercise  ordinary 
care.  Many  cases,  particularly  those  grow- 
ing out  of  the  operation  of  railroad  trains, 
could  be  cited  in  support  of  this  proposition. 
But  this  question  was  presented  and  deter- 
mined by  this  court  adversely  to  defendant's 
contention  in  tbe  case  of  Forgy  v.  Rutledge, 
167  Ky.  182,  180  S.  W.  90.  We,  therefore, 
caimot  agree  with  defendant's  counsel  upon 
this  his  second  ground. 

[7,8]  TUird.  Instruction  No.  1,  given  by 
the  court.  In  enumerating  the  duties  of  the 
defendant  while  operating  his  automobile 
on  the  highway,  and  for  a  failure  of  which  he 
should  be«found  guilty  of  negligence,  con- 
tained this: 

"And  that  it  was  the  duty  of  the  defendant 
not  to  operate  said  lautomol^Ile  upon  said 
hUfhway  at  a  greater  rate  of  speed  than  20 
miles  per  hour  at  said  time  and  place." 

This  was  followed  by  the  statement  that 
if  the  Jury  believed  that  the  defendant  fail- 
ed to  exercise  any  of  the  duties,  Including 
the  one  quoted,  and  by  reason  thereof  tbe 
collision  occurred,  then  the  Jury  should  find 
for  the  plaintiff.  It  is  Insisted  that  the  speed 
rate  of  20  miles  per  hour  should  not  be  men- 
tioned In  the  instruction.  Subsection  9  of  sec- 
tion 2739  of  the  statute,  supra,  makes  it  prima 
fade  evidence  of  negligence  to  run  an  auto- 
mobile exceeding  15  miles  an  hour  upon  any 
of  the  highways  of  the  state,  where  same 
passes  through  the  residence  portion  of  any 
Incorporated  city,  town,  or  village,  and  the 
same  consequence  attaches  if  the  speed  of 
the  automobile  exceeds  20  miles  an  hour  out- 
side Of  such  incorx)orated  town  or  village. 
Under  the  statute.  If  a  collision  should  oc- 
cur, the  plaintiff  would  make  out  his  case, 
after  proving  the  fact  of  tbe  collision,  fol- 
lowed by  the  injury,  by  showing  that  tbe 
speed  of  defendant's  machine  was  more  than 
16  miles  an  hour,  If  the  collision  occurred 
in  the  residence  portion  of  an  Incorporated 
town  or  village,  or  that  it  was  more  than 
20  miles  an  hour  if  tbe  collision  occurred 
upon  a  public  highway  outside  of  such  town 
or  village.  The  statute  must  have  this  ef- 
fect if  any  at  alL  It  will  not  do  to  say 
that  tbe  provisions  of  tbe  statute  as  to  the 
effects  and  consequences  of  a  violation  of 
the  speed  limits  therein  mentioned  is  evi- 
dentiary only,  so  as  to  Justify  the  submission 
of  the  case  to  tbe  Jury  when  those  limits  are 
exceeded,  because  It  is  the  law  everywhere, 
BO  far  as  we  are  aware,  that  such  provisions 
may  be  strictly  complied  with  and  yet  the 
party  sought  to  be  charged  may  be  guilty 
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of  actionable  negligence.  In  other  -words, 
In  this  particniar  case  the  speed  may  not 
have  exceeded  20  miles  per  hour,  still  this 
would  not  be  an  absolute  defense,  as  other 
facts  and  circumstances  may  have  Justified 
the  submission  of  the  case  to  the  Jury.  On 
the  contrary,  defendant  may  have  been  trav- 
eling at  a  rate  of  speed  greater  than  20  miles 
an  hour,  and,  under  the  facts  and  circum- 
stances, not  be  guilty  of  negligence.  When 
the  plaintiff  shows  that  the  rate  of  speed  at 
which  the  defendant  was  traveling  was  great- 
er than  that  prescribed  by  the  statute  for 
that  place,  the  burden  then  shifts  to  the 
defendant  to  show  that  the  speed  at  which  he 
was  traveling  did  not  produce  the  injury. 
This  role,  as  well  as  its  converse,  was  rec- 
ognized by  this  court  in  the  case  of  Forgy 
T.  Rutledge,  supra.  That  case  grew  out  of 
a  collision  by  an  automobile,  and  in  dealing 
with  this  question  we  said:  ' 

"But  such  prima  facie  or  presumed  negligence 
may,  however,  be  rebutted  or  overthrown  by 
otiier  evidence.  On  the  other  hand,  the  fact 
that  15  miles  an  hour  [the  accident  there  oc- 
curring in  a  city]  was  the  maxitinm  speed 
permitted  by  the  act  in  question  would  not.  if 
that  rate  of  speed  was  not  reached  by  appel- 
lants in  operating  their  automobile,  prevent  a 
recovery  by  appellee,  if  they  were  otherwise 
80  negbgent  in  operating  it  as  to  have  caused 
his  injuries." 

In  that  case  complaint  was  made  of  an 
instruction  very  similar  to  the  one  here, 
wherein  the  Jury  were  told,  among  other 
things,  that  it  was  unlawful  for  defendant 
to  operate  his  machine  at  a  greater  rate  of 
speed  than  15  miles  an  hour.  But  this  ob- 
jection was  not  allowed  to  prevail,  the  court 
saying: 

"The  jury  were  not  advised  by  the  instmction 
that  they  should  find  for  appellee  if  they  be- 
lieved from  the  evidence  the  automobile  was 
being  operated  at  a  greater  rate  of  speed  than 

15  miles  an  hour,  but  that  as  a  matter  of  law  It 
should  not  have  been  run  at  a  greater  speed 
than  15  miles  an  hour.  The  meaning  of  the 
instruction  as  a  whole  was  that  the  speed  of 
the  automobile,  whether  greater  or  less  than 

16  miles  an  hour,  was  to  be  considered  by  the 
Jury  in  connection  with  the  other  evidence  in 
the  case,  in  determining  whether  it  was  op- 
erated by  appellants  with  reasonable  care,  hav- 
ing regard  for  the  traffic  and  use  of  the  street 
and  Its  condition  and  the  safety  of  persons  who 
might  be  on  it" 

The  instruction  now  being  considered  Is 
really  more  favorable  to  the  defendant  than 
the  law  or  the  facts  Justified.  In  the  way 
It  Is  framed,  it  not  only  cast  upon  the  plain- 
tiff the  burden  to  show  that  the  speed  ex- 
ceeded 20  miles  per  hour,  but  also  the  burden 
on  him  to  show  that  such  excessive  speed 
was  the  proximate  cause  of  the  collision, 
when,  as  we  have  seen,  he  made  a  prima 
facie  case  when  he  proved  the  speed  to  exceed 
the  statutory  limit.  Upon  another  trial  the 
court  should  omit  the  clause  quoted  above 
from  the  body  of  the  Instruction,  and  the 
following  should  be  inserted  at  the  end: 

"And  the  jury  are  further  instructed  that  it 
was  the  duty  of  the  defendant  not  to  operate 
said  automobile  upon  said  highway  at  a  great- 


er rate  of  speed  than  20  miles  per  hour  at  said 
time  and  place,  and  if  the  jury  should  believe 
from  the  evidence  that  the  plaintiif  did  operate 
his  machine  on  such  highway  at  said  time  and 
place  at  a  speed  greater  than  20  miles  per  hour, 
and  should  further  believe  that  his  machine 
collided  with  that  of  plaintiff,  then  the  law  is 
for  the  plaintiff,  and  the  jurr  should  so  find, 
imless  the  jury  should  further  believe  from  the 
evidence  that  such  rate  of  speed  was  not  the 
proximate  cause  of  the  plaintiff's  injuries." 

[I]  Instruction  No.  4  is  one  permitting  puni- 
tive damages,  which  we  do  not  think  the  evi- 
dence authorizes,  as  the  negligence  of  the  de- 
fendant. If  any,  ia  not  of  the  gross  or  reckless 
character  Justifying  the  recovery  of  punitive 
damages.  National  Casket  Co.  v.  Powar,  137 
Ky.  156,  125  S.  W.  2T9.  In  that  case  the 
facts  necessary  to  be  shown  to  entitle  the 
plaintiff  to  recover  punitive  damages  are 
well  stated  as  follows: 

"It  is  not  every  case  of  gross  negligence  tliat 
warrants  the  infliction  of  punitive  damages. 
McHenry  Coal  Co.  v.  Sneddon.  98  Ky.  688,  34 
S.  W.  228,  17  Ky.  Law  Rep.  1261.  It  is  only 
where  the  negligence  manifests  a  wanton  dis- 
regard of  the  lives  or  safety  of  others  or  is  will- 
ful or  malicious  that  such  recovery  is  allowed. 
L.  &  N.  R.  R.  Co.  V.  Kingman,  35  S.  W.  264, 
18  Ky.  Law  Rep.  83;  Lexington  Ry.  Co.  v. 
Pam,  80  S.  W.  483,  25  Ky.  liw  Rep.  2245: 
Southern  Ry.  Co.  v.  Goddard,  121  Ky.  667,  89 
S.  W.  675,  28  Ky.  Law  Rep.  627  [12  Ann.  Cao. 
116]." 

It  was  therefore  error  to  give  this  Instmc- 
tion to  the  Jury. 

[I I]  Complaint  is  made  that  the  Instroctloo 
on  the  measure  of  damages  authorized  a  re- 
covery for  the  destruction  of  plalntllTs  pow- 
er to  earn  money,  If  any,  when  there  was  no 
proof  of  his  earning  capacity.  This  criti- 
cism was  made  of  the  Instruction  in  the  case 
of  Chesapeake  &  Ohio  Ry.  Go.  v.  Bland,  171 
Ky.  430,  188  S.  W.  498.  But  this  court.  In 
its  oplnl<Hi  in  that  case,  declined  to  consider 
it,  saying: 

"It  is  also  the  law  that  ^n^ere  the  injury  is 
permanent,  failure  to  show  one's  earning  capac- 
ity, or  the  impairment  thereof,  is  not  fatal  to 
a  recovery.  Cumberland  Tel.  Sc  Tel.  Co.  v. 
Overfield,  127  Ky.  548  [106  S.  W.  242,  32  Ky. 
Law  Rep.  421];  C.  &  O.  Ry.  Go.  v.  Banks' 
Adm'r,  153  Ky.  630  [156  S.  W.  109]." 

Under  these  authorities,  the  objection  to 
the  Instruction  on  this  ground  is  not  well 
taken. 

[11,12]  Instruction  6  submits  to  the  Jury 
the  question  as  to  whether  the  plaintiff  bad 
his  aotomoUIe  track  provided  and  equipped 
with  brakes,  steering  gear,  etc.,  and  also  as 
to  the  competency  of  the  chauffeur,  and  the 
fiict  as  to  plaintiff  riding  upon  the  steps  at 
the  rear  end  of  his  machine,  and  whether 
these  acts  constituted  contributory  negli- 
gence and  authorized  the  Jury  to  find  for  the 
defendant  if  they  should  conclude  that  the 
matters  mentioned  tltereln  constitute  such 
contributory  negligence.  For  reasons  here- 
inafter stated,  we  see  no  room  for  this  in- 
struction in  this  case. 

In  addition  to  what  we  have  said.  It  Is 
urgently  Insisted  npon  tis  that  the  fact  of 
plaintiff  riding  upon  the  steps  la  not  only 
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contributory  nlegUgence,  bat  sacta  as  to  pre- 
vent recovery  herein,  and  to  have  anthorlzed 
a  peremptory  instructloa  for  the  defendant. 
The  rule  as  to  causal  connection  between  the 
act  complained  of  and  the  effect  produced,  to 
which  we  have  hereinbefore  adverted,  has 
peculiar  application  here.  It  Is  perfectly 
manifest  that  the  place  where  plaintiff  was 
riding  was  altogether  safe,  and  no  Injury 
would  have  happened  to  htm  if  his  car  Iiad 
not  hem  overturned.  His  position  is  entirely 
unlike  that  of  a  passenger  protruding  his 
arm,  or  some  parts  of  his  body,  out  from  the 
car,  and  thereby  sustaining  injuries.  In 
such  a  case  it  is  the  universal  rule  that  such 
acts  on  the  part  of  the  passenger  constitute 
such  contributory  negligence  as  to  prevent  a 
recovery  in  a  suit  between  him  and  the  rail- 
road company,  there  being  no  negligent  act 
of  the  defendant  shown ;  but  It  could  hard- 
ly be  contended  that  if  the  passenger  thus 
offending  is  injured  through  a  negligent  colli- 
sion, or  because  of  a  defective  track  where- 
by a  wreck  was  precipitated,  he  would  be  de- 
prived of  recovering  from  the  defendant 
because  of  his  negligence,  as  Stated  above. 
It  win  at  once  be  seen  that  his  negligence,  of 
the  character  stated,  was  no  part  -of  the 
proximate  cause  of  the  injury  which  he  might 
sustain  in  the  collision  or  the  derailment  of 
the  car.  But  the  case  of  a  passenger  becom- 
ing injured  while  wrongfully  exposing  him- 
self to  danger  has  no  analogy  to  the  Instant 
case.  The  one  deals  with  contractual  rela- 
tions between  passenger  and  carrier,  while 
the  other  sounds  altogether  in  tort.  The 
analogy  would  be  more  marked  if  a  third 
party,  while  th6  passenger  was  occupying  a 
dangerous  or  careless  position  on  the  train, 
should  negligently  injure  him.  Surely  it 
could  not  be  contended  that  because  the  pas- 
senger was  negligent  as  between  himself  and 
carrier  such  negligence  would  prevent  his 
recovering  damages  for  such  injuries  from 
the  one  committing  the  tort  In  the  instant 
case  the  position  of  plaintiff  on  his  automo- 
bile truck  is  an  incident  which  afforded  an 
opportunity  for  the  negligence  of  the  defend- 
ant to  have  the  more  easUy  produced  the  In- 
Jury,  but  this  is  the  only  effect  that  can  be 
given  to  it.  It,  in  no  view  of  the  case,  Justl- 
Ued  the  collision,  or  furnished  a  defense  to  a 
salt  to  recover  damages  for  the  injuries.  The 
court,  therefore,  did  not  err  In  refusing  the 
peremptory  instruction,  and  should  not  have 
given  instruction  No.  6.  Instructions  X  and 
Y  related  to  the  same  questions  which  we 
have  discussed,  and  were  properly  refused. 

[13]  Fourth.  As  to  the  alleged  misconduct 
of  counsel,  we  find  nothing  from  the  bill  of 
exceptions,  or  in  the  record,  pointing  out  to 
as  what  the  alleged  misconduct  was.  It  Is 
shown  that  during  the  trial  from  some  re- 
marks made  by  plaintiff's  counsel,  laughter 
was  produced  in  the  audience,  and  perhaps 
some  whispering  between  some  parties  locat- 


ed within  a  comparatively  short  distantib 
from  the  Jury,  but  It  la  not  shown  what  was 
said  between  the  parties,  much  less  that  any- 
thing was  said  concerning  the  case,  or  that 
the  Jury  heard  even  what  was  said ;  on  the 
contrary,  it  is  shown  by  the  ones  who  are 
supposed  to  have  engaged  In  the  conversation 
that  nothing  was  said  having  a  tendency  to 
prejudice  the  Jury,  even  if  the  remarks  had 
been  heard  by  it,  and  we  see  oo  merit  in 
this  contention. 

[14]  Fifth.  During  the  noon  adjournment 
of  one  day,  while  the  trial  was  in  progress, 
two  of  the  Jurors  were  seen  to  have  been  ex- 
amining an  automobile  which,  it  develops, 
was  that  of  defendant,  it  being  on  the 
streets  of  Bardstown,  but  the  Jurors  did  not 
know,  at  the  time,  that  it  belonged  to  the  de- 
fendant. They  were  on  their  way  to  a  res- 
taurant to  obtain  lunch,  and  happened  to  see 
the  machine,  and  paid  a  very  casual  notice  to 
it.  This  occurred  some  considerable  time  aft- 
er the  alleged  collision,  and  it  is  impossible 
for  us  to  see  wherein  such  conduct  was  even 
reprehensible,  much  less  preJudlciaL  It  is 
true  that  the  Jurors  should  receive  no  evi- 
dence except  that  produced  in  court  during 
the  trial,  but  it  is  not  shown  that  the  ma- 
chine. In  the  condition  It  was  when  they  gave 
it  the  slight  notice  which  they  did,  was  in 
any  way  calculated  to  shed  any  light  what- 
ever upon  the  issues  of  the  case,  and  it  is 
shown  by  th^r  affidavits  that  they  not  only 
did  not  know  whose  machine  it  was,  but  that 
their  examination,  cursory  as  it  was,  had  no 
influence  on  them  whatever.  Under  the  cir- 
cumstances, we  are  convinced  that  this 
ground  of  complaint  is  without  merit  and 
unfounded.  If  the  evidence  is  substantially 
the  same  on  another  trial,  the  court  will 
give  to  the  Jury  instruction  No.  1,  as  modilied 
herein,  and  the  others  not  herein  condtHnned. 
Uther  questions  raised  and  not  herein  dis- 
cussed are  not  determined  by  this  opinion,  as 
they  are  not  likely  to  occur  on  another  trial. 

For  the  errors  indicated  herein,  the  Judg- 
ment is  reversed,  with  directions  to  grant  a 
new  trial,  and  for  proceedings  consistent 
with  this  opinion. 


McCUNTOCK  V.  McOLURB. 
(Court  of  Appeals  of  Kentucky.    Oct.  26,  1916.) 

1.  Apfkal  and  Ebbob  «=>1097(1)— XiAW  or 
Case— Decision  on  Fobueb  Appeal. 

Decision  on  former  appeal  is  not  binding, 
except  in  bo  far  as  the  issues  and  proof  are  the 
same  as  upon  former  appeal. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  4358,  4359,  4363,  4427; 
Dec.  Dig.  «=>1097(1).] 

2.  Appeai.  and  Ebbob  <S=>1195(3)— Deteb- 
MiNATioN— Nbw  TbiaIi— Law  or  Case—' 
New  Issxte. 

Where  a  new  issue,  raised  by  the  amended 
pleadings,  was  the  only  issue  on  second  trial 
upon  which  to  instruct  the  jury,  the  instruc- 
tions should  have  been  confined  to  such  issue. 
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as  though  no  former  appeal  had  been  taken  and 
withoat  regard  to  the  opinion  Dpon  such  ap- 
peal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {g  4663-4666;  Dec.  Dig.  <£=> 
1195(3).} 

3.  Tbial  «s>13S— Bubdbit  ot  Pboov. 

The  question  of  where  the  burden  of  proof 
rests  must  be  determined  by  the  trial  court  up- 
on the  pleadings,  and  before  the  introduction 
of  any  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  322;   Dec.  Dig.  «=>138.] 

4.  COMSPIKAOT    ©=>19  —    CiVn.   TilABILITY   — 

Burden  or  Pboof. 
In  an  action  for  conspiracy  to  injure  plain- 
tiff's business,  where  plaintiff,  by  amendment, 
charged  a  defendant  with  a  separate  and  dis- 
tinct tort  done  by  him  as  part  of  the  conspira- 
cy, the  burden  of  proof  was  on  plaintiff  to 
prove  such  separate  tort 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  {{  25,  26;  Dec.  Dig.  «=>19.] 

6.  Libel  and  Siandkb  ®=>6(4) — CnABOB  of 
Pbedispobition  to  Insanitt— Malice. 
A  charge  imputing  a  hereditary  predisposi- 
tion to  insanity,  and  that  plaintiff  has  done 
things  indicating  impending  insanity,  is  defama- 
tory and  libelous  per  se,  &om  which  malice  is 
ordinarily  inferable. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  8,  11;  Dec.  Dig.  «s> 
6(4).] 

6.  LiBEi.    AND    Slandeb    9=36(1)  —  Indibeot 

ClIAROE— DEFAUATOBT    CnABACTEB. 

That  a  charge  is  made  obliquely  and  by  in- 
ference, instead  of  directly,  renders  it  none  the 
less  defamatory. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig,  §g  6,  8^,  15;  Dec.  Dig. 
«=»6(1).] 

7.  CoNSpiBACY  *=»22— Civn,  LiABiiiTT- Ac- 
tion Against  Single  Pabtt  fob  Tobt. 

In  an  action  for  conspiracy  to  injure  plain- 
tiff in  bis  business,  the  petition  being  amended 
to  charge  a  libel  against  a  defendant,  in  the  ab- 
sence of  proof  to  support  the  charge  of  con- 
spiracy, there  being  sufficient  evidence  to  sap- 
port  the  libel  charge,  the  submission  of  the  case, 
as  to  defendant  charged  with  libel,  and  its  dis- 
missal as  to  the  other  defendants,  was  proper. 
[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent.  Dig.  §  24 ;    Dec.  Dig.  ®=»22.] 

8.  Libel  and  Slandeb  <S=>101(4)— Qualified 
Pbivilegk— Malice — Bubden  of  Pboof. 

A  communication  ordinarily  libelous  per  se 
is  relieved  from  the  presumption  of  malice  when 
written  by  an  agent  to  his  principals  in  rela- 
tion to  their  business,  being  qualifiedly  privileg- 
ed, the  burden  of  proof  being  on  plaintiff,  in  an 
action  against  the  agent,  to  show  that  it  was 
written  and  published  with  malice. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  160,  279 ;  Dec.  Dig.  «=» 
101(4).] 

9.  Libbl  and  Slandeb  «=s>46(2) — Qualified 
Pbivilege— Actionable  Quality  of  Wobds 
—Malice. 

The  fact  that  a  communication  from  an 
agent  to  his  principals  is  qualifiedly  privileged 
does  not  change  the  actionable  quality  of  the 
words  published,  but  merely  relieves  from  the 
presumption  of  malice. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  $  139;  Dec.  Dig.  «=945(2).] 

10.  Libel  and  Slandeb  «=»110(1)  —  Evi- 
dence. 

In  an  action  for  libel  by  imputing  to  plain- 
tiff  a  hereditary  predisposition  to  insanity,  by 
writing  in  which  defendant  stated  that  plain- 


tiff's mother  had  loat  her  miiid,  wli«re  tii«  de- 
fense was  that  the  statements  of  the  letter  wer« 
true,  evidence  on  both  sides  of  the  question 
whether  the  mother  was  sane  or  insane  was  ad- 
missible, the  fact  that  defendant  acted  reason- 
ably and  upon  sufficient  information  not  de- 
priving plaintiff  of  the  right  to  introduce  proof 
of  his  mother's  sanity  upon  the  primary  issue 
of  whether  the  statement  was  true  or  false. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |{  307-814 ;   Dee.  Dig.  9=» 

11.  Appeal  and  Erbob  «S91066  — Pbejudi- 

CIAL  EbROH— InBTBUCTIONB. 
In  an  action  for  libel,  where  the  publica- 
tion was  relieved  from  the  presumption  of 
malice  by  the  fact  that  the  letter  was  qualified- 
ly privileged^  having  been  written  by  defendant 
to  bis  principals  in  relation  to  their  business, 
an  instruction  defining  plaintiff's  right  of  re- 
covery, presuming  the  enstence  of  malice,  was 
prejudicial  to  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  )  4220;   Dec.  Dig.  «=>10a6.] 

12.  Libel  and  SlandiS  «=3ll3— Mbabubb  or 
Damages. 

In  an  action  for  libel  in  having  written  a 
letter  charging  plaintiff  with  a  hereditary  pre- 
disposition to  insanity,  etc.,  the  measure  of 
damages  are  those  resulting  from  the  publica- 
tion of  the  letter,  rather  than  from  mental  suf- 
fering resulting  to  plaintiff  from  the  cancella- 
tioD  of  surety  bonds  on  him. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  g  342;    Dec  Dig.  «=>113.] 

13.  Appeal  and  Error  «=»1067  — Prejudi- 
cial EBBOB— InSTBUCTIONS— lOITOBINO  En- 
DENCB. 

In  an  action  for  libel,  where  defendant  of- 
fered an  inBtruction  on  the  question  of  mitiga- 
tion of  damages,  warranted  by  the  proof,  the  re- 
fusal to  submit  the  question  to  tne  jury  was 
prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  j  4229 ;  Dec.  Dig.  «=»1067 ; 
Trial,  Cent  Dig.  f  475.] 

14.  Libel  and  Slandeb  9s»51(4)— Ghaboe  or 
Insanity— Liability. 

If  defendant  actuated  by  malice  to  express 
a  doubt  as  to  plaintiff's  mental  condition,  and 
in  order  to  bring  about  a  cancellation  of  plain- 
tiff's bonds  in  which  a  bonding  company,  defend- 
ant's principal,  was  surety,  wrote  the  company 
that  plaintiffs  mother  lost  her  mind,  and  that 
his  judgment  was  that  they  bad  just  as  well 
drop  the  bond,  etc.,  defendant  was  liable  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  149  ?  Dec  Dig.  «=951(4).] 

15.  Libel  and  Slandeb  4s»45(2)— Quaufikd 
Privilege — Liability. 

If  the  agent  for  a  bonding  company,  acting 
in  good  faith,  without  malicej  and  in  the  exei^ 
cise  of  his  duty,  on  information  believed  to  be 
reliable,  wrote  the  company's  state  agents  that 
the  mother  of  a  person  on  whose  bonds  the 
company  was  surety  had  lost  her  mind,  etc., 
so  acting  in  the  exercise  of  his  duty  to  com- 
municate to  the  company  any  facts  or  informa- 
tion affecting  its  interest  the  agent  was  not  li- 
able for  libel. 

[Ed.  Note.— -For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  (  139 ;  Dec  Dig.  «=>45(2).l 

16.  Libbl  and  Slandeb  «=>64— Tbuth  ab 
Defense. 

Truth  of  the  statements  made  is  a  defense 
to  an  action  for  libeL 

[Ed.  Note.— For  other  cases,  see  LilicI  and 
Slander,  Cent  Dig.  g  152 ;  Dec.  Dig.  «=»54.] 
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.7.  LiBSL  AND  Slandib  9»tt3— Mbabvbx  or 

Damaoxs. 
Plaintiff,  if  entitled  to  recover  for  libel, 
ihoald  be  awarded  such  iram,  as  compensatory 
lamages,  as  will  fairly  and  reasonably  compen- 
ate  him  for  anjr  injury  to  his  occupation  or 
tnsiness,  reputation  and  character,  by  reason  of 
he  libel  and  the  consequent  cancellation  of 
tlaintifTa  bonds  as  cashier  of  a  bank,  etc.,  and 
or  humiliation  and  mental  distress. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander.  Cent.  Dig.  {  S42 ;    Dec.  Dig.  <S=>113.] 

8.    I^BKI.    AND    SlANDEB    «s>120(1)  —  QUALI- 
FIED Pbivileqe— PtrurrivE  Damages. 

In  an  action  for  libel  based  on  a  letter 
;na1ifiedly  privileged,  the  jury,  in  their  discre- 
ion,  may  award  punitive  damages,  in  addition 
o  compensatory  damages,  not  to  exceed  the 
mount  claimed  in  the  petition. 
[Ed.  Note.— For  other  cases,  see  Iiibel  and 
Slander,  Cent.  Dig.  |  350 ;  Dec.  Dig.  «=»120(1).] 

Appeal  from  Circuit  Court,  Bourbon 
bounty. 

Action  by  James  McClure  against  James 
).  McCIlntock  and  others.  From  a  Judg- 
nent  for  plaintiff  against  the  named  defend- 
nt,  dismissing  the  petition  against  the  other 
efendants,  the  named  defendant  appeals, 
udgment  reversed,  and  case  remanded. 

See,  also,  150  S.  W.  832,  849. 

Samuel  11  Wilson,  of  Lexington,  and  Den- 
s  Dundon,  of  Paris,  for  appellant.  Robert 
larding,  of  Danville,  and  Xalkwtt  &  Whitley 
nd  R  M.  Dickson,  all  of  Paris,  for  appel- 
se. 

CLARKE,  J.    This  acftlon  was  filed  in  the 
Courbon  circuit  court  on  March  SO,  1900,  by 
ppellee,  James  McClure,  against  appellant, 
ames  D.  McClintock,  Thomas  Satterwhite, 
'racey  Underhill,  and  the  American  Bond- 
tg  Company  of  Baltimore,  to  recover  dam- 
ires  for  injury  to  appellee  and  his  business 
ad  business  standing,  alleged  to  have  been 
istained  as  the  result  of  a  conspiracy  upon 
le  part  of  the  four  defendants. 
At  a  trial  at  the  June,  1911,  term  of  that 
>art  a  peremptory  instruction  was  given  on 
>half  of  all  the  defendants,  and  from  the 
rsultant  Judgment,  dismissing  the  petition, 
•»  appeal  was  taken  to  this  court,  which  is 
•I)orted  in  McClure  v.  McClintock  et  al.,  150 
y.  265,  150  8.  W.  832,  42  L.  R.  A.  (N.  8.) 
>8,  and  150  Ky.  773,  150  3.  W.  849,  42  L.  B. 
.  (N.  S.)  388,  and  a  reversal  ordered. 
When  the  case  went  back  for  a  new  trial 
>pellee  filed  an  amended  petition  setting  up 
letter  written  by  appellant,  McClintock,  as 
cal  agent  of  the  defendant  bonding  compa- 
rt to  Satterwhite  and  Underbill,  the  state 
;ents  of  said  bonding  company,  which  letter, 
certain  statements  and  as  a  whole,  was  al- 
ged  to  have  been  false  and  to  have  been 
ritten  by  McClintock  in  bad  faith,  and  ma- 
Hously,  and  as  a  part  of  the  conspiracy  of 
e  four  defendants  to  injure  him  in  his 
islness  and  his  business  standing. 
As  a  defense  to  this  amended  petition  the 
ipellaot,  McClintock,  filed  a  separate  an- 


swer in  four  paragraphs,  the  first  of  wblch 
denied  tliat  any  statement  in  the  letter,  or 
that  the  letter  as  a  whole,  was  false  or  writ- 
ten in  bad  faith  or  maliciously;  the  second 
paragraph  alleged  and  relied  upon  the  truth 
of  all  the  statements  in  the  letter ;  the  third 
paragraph  alleged  that  the  letter  was  written 
by  defendant,  as  agent  la  the  ordinary  course 
of  business,  to  his  principal,  in  good  faith 
upon  reasonable  Information,  and  was  a  priv- 
ileged communication ;  while  the  fourth  para- 
graph alleged  that  the  statement  In  the  let- 
ter that  the  api>ellee's  mother  was  insane 
was  beUeved  in  good  faith  upon  reasonable 
grounds,  and  that  fact  was  relied  upon  in 
mitigation  of  damages. 

That  the  letter  was  written  as  a  result  of 
any  conspiracy  was  denied  by  the  four  de- 
fendants. The  letter  set  up  in  the  amended 
petition  referred  to  above  is  as  follows: 

"Paris,  Ky.,  November  26th,  1908. 
"Messrs.    Satterwhite  &  UnderhiU,   LonisviUe, 
Ky. 

"Gentlemen:  On  my  return  home  to-day  I 
find  your  letter  of  the  23d  saying  you  had  re- 
newed the  bond  of  James  McClure,  guardian 
for  Frankie  Thompson.  My  judgment  is  we 
bad  just  as  veil  drop  this  bond.  Also  Mr.  Mc- 
Clure's  bond  as  cashier  of  the  First  National 
Bank  of  Paris,  Kentucky.  Mr.  McClure's 
mother  lost  her  mind ;  also  a  sister.  And 
whfle  Mr.  McClure  at  present  seems  to  be  all 
right,  he  has  done  some  things  in  the  last  year 
that  I  do  not  think  looks  exactly  right.  I  would 
like  to  bear  from  you  on  this  subject,  as  I  want 
some  one  else  to  assume  the  responsibility,  not 
me.  With  best  wishes,  my  judgment  is  when 
we  are  safe  is  a  good  time  to  drop  out. 

'Tours  truly,         J.  D.  McClintock,  Agt." 

The  particular  statements  that  he  alleged 
to  be  false,  malicious,  and  injurious  are 
these: 

"(l)  Mr.  McClure's  mother  lost  her  mind; 

"(2)  While  Mr.  McClure,  at  present,  seems  to 
be  all  right,  he  has  done  some  things  in  the  last 
year  that  I  do  not  think  looks  exactly  riKht: 

"(3)  My  judgment  is  when  we  are  safe  is  a 
good  time  to  drop  out; 

"(4)  My  judgment  is  we  had  just  as  well  drop 
this  bond.  Also  Mr.  McClure's  bond  as  cashier 
of  the  First  National  Bank  of  Paris,  Kentucky." 

The  other  facts  necessary  to  an  under- 
standing of  the  case  are  fnlly  set  out  In  the 
fonner  opinion  (150  Ky.  265,  150  S.  W.  332, 
42  L.  R.  A.  [N.  S.]  388) ,  and  need  not  be  re- 
stated here. 

The  affirmative  allegations  of  appellant's 
amended  answers  having  been  traversed,  a 
second  trial  of  the  case  was  had  in  June, 
1914,  which  resulted  in  a  verdict  and  Judg- 
ment for  appellee  against  appellant,  Mc- 
Clintock, in  the  sum  of  $10,000,  and  a  dis- 
missal of  the  petition  against  the  other  de- 
fendants as  a  result  of  a  peremptory  in- 
struction. 

Xo  reverse  the  judgment  against  him  appel- 
lant McClintock  is  appealing  here,  no  appeal 
having  been  prosecuted  by  the  appellee,  Mc- 
Clure, from  the  Judgment  dismissing  his 
petition  against  the  other  defendants.  The 
grounds  relied  upon  by  appellant,  McClintock, 
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for  reversal  are  as  follows:  (1)  That  the 
court  erred  In  overruling  Ms  motion  to  fix 
the  burden  of  proof  upon  him ;  (2)  that  the 
court  erred  In  overruling  his  motion  for  a 
peremptory  Instruction;  (3)  that  the  court 
erred  in  the  admission  of  evidence  for  appel- 
lee upon  the  question  of  hla  mother's  sanity ; 
(4)  that  the  court  erred  in  the  Instructions 
refused  and  given. 

[1]  Before  proceeding  to  a  discussion  of 
these  questions,  it  is  necessary  that  we  first 
determine  to  what  extent  the  law  of  the  case 
is  determined  by  the  decision  on  the  former 
appeal.  Upon  that  appeal  appellee's  cause  of 
action  consisted  isolely  of  the  charge  of  a 
conspiracy  upon  the  part  of  all  the  defend- 
ants to  injure  liim  in  his  business  and  busi- 
ness standing,  and  the  only  question  pre- 
sented was  whether  or  not  the  proof  was 
sufficient  to  carry  the  case  to  the  Jury.  This 
court,  In  Its  opinion,  held  that  the  charge  of 
conspiracy  against  the  defendants,  other 
than  McCllntock,  was  not  supported  by  suffi- 
cient evidence  to  warrant  a  submission  of 
the  case  to  the  Jury,  and  that  the  peremptory 
instruction  In  their  behalf  was  properly 
given;  but  as  to  McCllntocls,  that  in  view 
of  his  evident  suppression  of  the  letter, 
which  the  evidence  showed  he  had  written 
about  the  appellee,  and  which  resulted  in  a 
cancellation  of  his  bonds  upon  which  the 
bonding  company  was  surety,  furnished  suf- 
ficient evidence  for  the  presumption  that 
the  letter,  if  produced,  would  have  sustained 
the  charge  against  him,  and,  by  a  response 
to  the  petition  for  a  rehearing,  the  other 
three  defendants  were  required  to  again 
stand  trial  because  of  their  assistance  to 
McClintock  In  the  suppression  of  the  letter. 
What  was  isaid  in  the  former  opinion  had 
reference  only  to  the  record  then  before 
the  court,  and  Is  in  no  sense  binding  upon 
this  appeal,  except  in  so  far  as  the  Issues 
and  proof,  as  the  record  now  stands,  are 
the  same  as  upon  the  former  appeal. 

[2]  While  the  new  pleading,  filed  after  the 
case  ha'd  been  remanded,  did  not  abandon 
the  cause  of  action  for  a  conspiracy  to  in- 
jure appellee's  business,  it  presented  a  new 
element  of  the  conspiracy  charge  that  will 
support  a  cause  of  action  against  the  appel- 
lant, McClintock,  alone,  even  if  no  conspir- 
acy was  presented.  Upon  this  new  issue 
the  former  opinion  is,  of  course,  of  no  bind- 
ing effect  whatever,  and,  upon  the  question 
of  what  instructions  should  have  been  given 
to  the  jury  upon  the  Issue  presented  by  the 
amended  pleading,  the  former  opinion  does 
not  relate  in  any  way.  The  former  opinion, 
in  awarding  appellee  a  new  trial  upon  the 
conspiracy  charge  against  all  of  the  defend- 
ants, is  rested  solely  upon  a  presumption  of 
liability  that  would  be  proven  by  the  svv- 
pressed  letter.  Upon  the  second  trial  the 
letter  was  produced,  but,  with  the  letter  in, 
there  was  a  total  failure  to  prove  any  con- 
spiracy upon  the  part  of  any  of  the  defend- 
ants.    However,  appellee's  cause  of  action 


did  not  rest  alone  upon  the  conspiracy  charge, 
but  an  Independent  cause  of  action  against 
McClintock  was  presented  that  was  not  de- 
pendent upon  proof  of  a  conspiracy.  As  the 
proof  failed  to  show  any  conspiracy,  a  per- 
emptory instruction  was  properly  given  in 
favor  of  defendants,  other  than  McClintock, 
to  which  McClintock  also  would  have  been 
entitled,  except  for  the  Independent  cause 
of  action  against  him,  presented  by  amended 
petition,  and  alleged,  but  not  proven,  to  have 
been  uttered  as  a  part  of  the  conspiracy.  It 
is  apparent,  therefore,  that  the  former  opin- 
ion of  this  court  has  no  application  whatever 
to  the  Independent  cause  of  action  against 
appellant,  McClintock,  which  was  not  in  tbe 
record  upon  the  former  appeal;  and  that 
upon  the  second  trial,  the  conspiracy  charge 
having  been  eliminated  by  the  evidence,  there 
was  no  issue  upon  which  to  instruct  the  jury, 
except  this  new  Issue,  and  tbe  instructions 
to  the  jury  should  hare  been  confined  to  the 
new  issue  alone,  as  though  no  former  appeal 
had  been  taken,  and  without  regard  to  the 
opinion  upon  that  appeal.  L.  &  N.  Rs  Co.  v. 
Stewart's  Adm'x,  163  Ky.  823,  174  S.  W. 
744,  and  Miller  v.  Metropolitan  T^lfe  Insur- 
ance Co.,  89  S.  W.  183,  28  Ky.  Daw  Rep.  223. 

[3,  4]  2.  As  to  where  the  burden  of  proof 
rested  had  to  be  determined  by  the  trial 
court,  upon  the  pleadings,  and  before  the  in- 
troduction of  any  evidence.  As  the  pleadings 
stated  appellee's  cause  of  action,  it  consisted 
of  a  conspiracy  to  injure  his  business;  and 
the  fact  that  by  amendment  appellee  charged 
appellant,  McClintock,  with  a  separate  and 
distinct  tort  done  by  him  as  a  part  of  that 
conspiracy,  did  not  change  the  cause  of  action 
originally  presented,  but  simply  added  a  new 
element  to  that  charge.  As  tbe  burden  of 
proof  was  upon  the  appellee  to  prove  tbe 
conspiracy,  the  court  did  not  err  in  placing 
the  burden  upon  him. 

[B-7)  3.  We  come  now  to  consider  what,  if 
any,  cause  of  action  remained  to  appellee  at 
the  conclusion  of  his  evidence,  in  which  he 
had  failed  to  prove  any  conspiracy.  That 
every  other  question  had  been  eliminated  by 
the  evidence,  except  such  as  were  presented 
in  the  amended  pleadings  filed  after  the  ens* 
went  back  for  a  second  trial,  is  In  effect 
confessed  by  appellee,  because  he  offered  no 
Instruction  upon .  any  other  question,  and 
we  need  not  therefore  review  the  testimony  to 
show  that  no  other  issue  was  Involved ;  and, 
in  order  to  determine  what  issues  should 
have  been  submitted  by  the  instructions  to 
the  jury,  we  need  only  to  examine  the  letter 
and  the  pleadings  and  evidence  in  reference 
thereto.  We  are  clear  that  this  letter  as  a 
whole,  and  In  its  statements  specifically  set 
out  in  the  amended  petition,  charges  not  only 
that  certain  of  appellee's  relatives  had  been 
Insane,  and  by  necessary  inference  or  im- 
plication Imputes  to  appellee  a  hereditary 
predisposition  to  insanity,  which  counsel  for 
appellant  assume  is  all  it  charges,  but  it  goes 
much  further,  and  preaents  a  mixed  ques- 
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tlon  of  law  and  fact  of  whether  It  contains 
the  Implication  that  appellee  has  done  things 
that  Indicated  to  the  appellant  a  manifesta- 
tion upon  the  part  of  appellee  of  impending 
Insanity.  We  entertain  no  doubt  that  such 
a  charge,  If  untrue.  Is  defamatory  and  libel- 
ous per  se,  from  which  ordinarily  malice 
would  be  inferred ;  'that  the  charge  was  not 
made  directly,  but  obliquely  and  by  Inference, 
makes  the  charge  none  the  less  defamatory 
and  Insidious.  25  Cyc.  259.  We  therefore 
conclude  that  this  action  had  developed, 
when  ready  for  submission  to  the  jury,  into 
one  for  libel  purely  and  simply;  and,  while 
this  charge  had  been  presented  originally  as 
a  component  part  of  a  charge  of  conspiracy, 
the  appellee  was  entitled,  nevertheless,  to 
have  that  matter  finally  determined  by  the 
Jury  In  this  case.  In  the  third  edition  of 
Cooley  on  Torts,  p.  213,  the  rule  is  thus 
stated: 

"Though  a  conspiracy  be  charged,  yet,  if  up- 
on the  trial  the  evidence  convicts  but  one  per- 
son with  the  wrong  actually  committed,  the 
plaintiff  may  recover  against  him  as  if  he  bad 
been  sued  alone." 

In  8  Cyc.  647,  we  find  the  following: 

"An  averment  that  the  acts  were  done  in  pur- 
suance of  a  conspiracy  does  not  change  the  na- 
ture of  the  action,  or  add  anything  to  its  legal 
force  and  effect  If  a  plaintiff  fail  in  the  proof 
of  a  conspiracy  or  concerted  design,  he  may  yet 
recover  damages  against  such  of  the  defendants 
as  are  shown  to  be  gailty  of  the  tort  without 
such  agreement.  The  charge  of  conspiracy 
where  unsupported  by  evidence  will  be  consid- 
ered mere  surplusage,  not  necessary  to  be  prov- 
ed to  support  the  action.  This  being  so,  the 
question  arises  for  what  purpose  is  the  allega- 
tion and  proof  of  conspiracy  important?  The 
answer  is  that,  when  the  mischief  contemplated 
is  accomplished,  the  conspiracy  becomes  im- 
portant, as  it  may  affect  the  means  and  measure 
of  redress.  It  may  be  pleaded  and  proved  as 
aggravating  the  wrong  which  plaintiff  com- 
plains of,  and  to  enable  him  to  recover  against 
all  the  defendants  as  joint  tort-feasors.  The 
party  wronged  may  look  beyond  the  actual  par- 
ticipants in  committing  the  injury,  and  join 
with  them,  as  defendants,  all  who  conspired  to 
accomplish  it." 

Numerous  authorities  are  cited  In  support 
of  each  of  these  texts,  and  It  Is  quite  clear 
that  there  was  no  error  committed  in  submit- 
ting the  case  as  to  appellant,  McCllntock,  and 
the  dismissal  of  the  case  as  to  the  other  de- 
fendants, in  the  absence  of  proof  to  support 
the  charge  of  conspiracy,  provided  there  was 
snfBclent  evidence  to  support  the  libel  charge. 

[8, 1]  4.  The  contention  of  counsel  for  appel- 
lant that  the  motion  for  a  peremptory  In- 
structlon  In  his  behalf  should  have  been  sus- 
tained, is  based  upon  the  theory  that  the  let- 
ter and  the  statements  therein  objected  to 
were  not  libelous  per  se.  We  have  heretofore 
expressed  our  opinion  that  ordinarily  the  let- 
ter wonld  be  libelous  per  se,  and  that  malice 
would  be  inferred  from  the  publication  there- 
of. Under  the  particular  facts  here,  however, 
the  publication  is  relieved  from  the  presump- 
tion of  malice  by  the  fact  conceded  In  appel- 
lee's amended  petition,  pleaded  In  the  third 
paragraph    of    appellant's    answer    to    the 


amended  petition,  and  not  contradicted  In  the 
evidence,  that  the  relationship  of  principal 
and  agent  existed  between  appellant  and 
those  to  whom  the  letter  was  written,  and 
the  letter  was  a  quallfledly  privileged  com- 
munication, and  therefore  proof  that  it  was 
written  and  published  with  malice  was  in- 
cumbent upon  appellee  before  appellant  could 
be  held  liable  therefor.  The  fact  that  the 
publication  was  made  In  a  quallfledly  privi- 
leged commonlcation,  simply  relieves  the  pub- 
lication from  the  presumption  of  malice  oth- 
erwise attend^t,  and  puts  upon  the  appel- 
lee the  bnrden  of  proving  malice;  but  it 
docs  not  change  the  acticaiable  quality  of  the 
words  published,  nor  is  there  any  difference 
in  the  malice  In  the  one  case  presumed  but 
in  the  other  to  be  proven,  although  much 
confusion  has  arisen  from  an  effort  to  make 
two  different  kinds  or  degrees  of  malice  out 
of  what  will  be  presumed  and  what  must  be 
proven,  which  is  merely  an  evidential  distinc- 
tion and  nothing  more.  Ck>nrier-Journal  Co. 
V.  Sallee,  104  Ky.  843,  47  S.  W.  226,  20  Ky, 
Law  Rep.  634 ;  Tanner  t.  Stevenson,  13S  Ky. 
589,  128  S.  W.  878,  30  D.  B.  A.  (N.  S.)  200; 
Townsend  on  Slander,  (  87.  There  was  am- 
ple proof  of  the  falsity  of  at  least  some  of 
the  statements  In  the  letter,  and  of  malice 
upon  the  part  of  appellant  in  Its  publication, 
to  warrant  a  submission  of  the  case  to  the 
Jury,  and  the  court  did  not  err  in  overruling 
appellant's  motion  for  a  directed  verdict 

[1 1]  6.  A  great  many  witnesses  were  exam- 
ined by  both  parties  upon  the  qnestion  of  the 
truth  or  falsity  of  the  allegation  in  the  let- 
ter that  appellee's  mother  had  been  Insane, 
and  appellant  urges  most  earnestly  that  proof 
of  her  sanity,  introduced  by  appellee  over 
appellant's  objection,  was  erroneous  and  most 
prejudicial;  that  the  proof  Introduced  by 
appellant  np<m  that  qnestion  was  competent 
for  the  purpose  of  showing  that  he  made 
the  statement  upon  reasonable  information 
sufficient  to  excuse  him  for  making  the  state- 
ment; and  that  whether  she  was  in  fact  in- 
sane was  immaterial.  In  this  position,  how- 
ever, we  are  unable  to  concur.  The  fact  of 
whether  the  statement  of  her  insanity  was 
true  or  false  was  put  directly  in  issue  by  the 
defense  that  the  statements  of  the  letter  were 
true,  and  evidence  on  both  sides  of  that  ques- 
tion was  clearly  admissible  upon  that  issue 
alone.  The  fact,  if  a  fact,  that  appellant 
acted  reasonably  and  upon  sufficient  informa- 
tion in  making  the  statement  that  she  was  In- 
sane, rendered  the  testimony  of  such  a  fact 
available  to  blm  for  the  additional  purpose 
of  showing  that  be  acted  In  good  faith  under 
his  privileged  communication  defense,  but 
did  not  deprive  appellee  of  the  right  to  in- 
troduce proof  of  her  sanity  upon  the  primary 
issue  of  whether  the  statement  was  true  or 
false. 

[11,12]  6.  Counsel  for  appellant  complain 
of  the  first,  second,  and  fourth  instructions 
given,  and  the  objections  urged  to  the  first 
and  second  instructions  are  well  taken.    The 


Digitized  by 


Google 


872 


188  SOUXHWKSTKRN  BEPOBTEB 


(Ky. 


first  instruction  attempts  to  define  appellee's 
right  of  recovery,  while  the  second  fixes  the 
measure  of  damages.  Appellee's  right  of 
recovery  Is  not  predicated  upon  proof  of  mal- 
ice, but  the  existence  of  malice  Is  presumed, 
which  under  the  pleadings  and  facts  of  this 
case  was  erroneous,  as  we  have  heretofore 
pointed  out,  and  was,  In  our  Judgment,  preju- 
dicial. Nor  Is  this  error  corrected  by  In- 
struction No.  4  given,  as  under  that  instruc- 
tion the  burden  is  upon  appellant  of  proving 
the  absence  of  malice.  The  measure  of  dam- 
ages in  the  second  lnstructi<Mi,ls  based  upon 
mental  suffering  from  the  cancellation  of 
appellee's  bonds,  rather  than  from  the  publi- 
cation of  the  letter,  as  It  should  have  been, 
although  this  was  probably  not  prejudicial  to 
appellant,  as  the  cancellation  of  the  bonds  re- 
sulted from  the  publication  of  the  letter. 

[IS]  The  coart  also  refused  to  submit  to 
the  jury  the  question  of  mitigation  of  dam- 
ages warranted  by  the  proof,  and  this  was 
prejudicial  error,  as  the  appellant  offered  an 
instruction  upon  that  questicm. 

Having  concluded  that,  because  of  tliese 
errors  in  the  Instructions  refused  and  given, 
another  trial  will  be  necessary,  we  are  of 
the  opinion  that  it  will  be  more  profitable  to. 
indicate  what  instructions  should  be  given 
upon  another  trial,  rather  than  to  discuss 
the  other  objecti<ms  urged  to  the  instructions 
given  and  refused.  Unless  upon  another  trial 
a  change  should  be  rendered  necessary  by 
new  pleadings  or  evidence,  instructions  sub- 
stantially as  follows,  in  addition  to  an  tn- 
stmction  defining  malice  and  one  permitting 
a  verdict  by  nine  or  more  of  the  jury,  sboald 
be  given,  to  wlt: 

[14]  Instruction  No.  1.  If  the  jury  believe 
from  the  evidence  that  In  the  letter  dated 
November  26, 1908,  written  by  the  defendant 
to  Satterwhite  and  Cnderhlll,  the  statements, 
"Mr.  McClure's  mother  lost  her  mind," 
"WhUe  Mr.  McClure  at  present  seems  to  be 
all  right,  he  bas  done  several  things  in  the 
last  year  that  I  do  not  think  look  exactly 
right,"  "My  judgment  is  when  we  are  safe 
is  a  good  time  to  drop  out,"  and  "My  judg- 
ment is  we  had  just  as  well  drop  this  bond 
and  also  Mr.  McClure's  bond  as  cashier  of  the 
First  National  Bank  of  Paris,  Kentucky,"  or 
any  of  them,  were  false,  or  that  by  said  state- 
ments, or  any  of  them,  defendant  meant  to 
express  and  did  express  a  doubt  as  to  plain- 
tiff's mental  condition  for  the  purpose  of 
creating  a  false  impression  upon  the  minds 
of  said  Satterwhite  and  Underbill,  and  in 
order  to  bring  about  a  cancellation  of  plain- 
tiff's bonds  in  which  the  American  Bonding 
Company  was  surety,  and.  If  the  jury  further 
believe  from  the  evidence  that  in  wilting  said 
letter  and  imparting  to  said  persons  by  said 
letter  the  Information  therein  contained,  the 
defendant,  James  D.  McCllntock,  was  prompt- 
ed by  malice  toward  the  plaintiff,  James  Mc- 
Clure, the  jury  should  find  for  the  plaintiff, 
and  unless  the  Jury  so  believe  they  should 
find  for  the  defendant. 


[IB]  Instruction  No.  2.  If  the  jury  believe 
from  the  evidence  that  at  the  time  he  wrote 
the  letter  and  imparted  its  contents,  as  set 
forth  in  the  first  instmctlon,  the  defendant 
had  received  from  sources  which  he  lielleved 
to  be  reliable  the  Information  contained  in 
said  letter,  and  M  they  believe  from  the  evi- 
dence that,  at  the  time  said  letter  was  writ- 
ten and  its  contents  Imparted,  as  aforesaid, 
defendant  in  good  faith  believed  that  the  in- 
formation contained  in  said  letter  was  tme, 
and  if  the  jury  .further  believe  from  the 
evidence  that,  in  writing  said  letter  and  im- 
parting to  Satterwhite  and  Underbill  the  in- 
formation therein  contained,  the  defendant 
In  good  faith  and  without  malice  so  acted  in 
the  exercise  of  his  right  and  duty  to  com- 
municate to  said  persons,  as  state  agents  of 
the  American  Bonding  Company,  any  facts 
or  information  affecting  its  interest  as  surety 
in  plaintiffs  bonds,  and  to  protect  said  com- 
pany, the  jury  should  find  for  the  defendant. 

[H]  Instruction  No.  8.  If  the  jury  believe 
from  the  evidence  that  the  statements  and 
Implication,  if  any,  in  said  letter,  mentioned 
in  instruction  No.  1,  were  true  in  words  or  in 
substance,  at  the  time  the  same  were  written, 
the  jury  should  find  for  the  defendant 

If,  however,  the  Jury  believe  from  the  evi- 
dence that  all  of  the  aforesaid  statements 
and  Implications  are  not  proved  to  be  true, 
but  that  some  part  of  them  are  so  proved,  in 
words  or  in  substance,  the  jury  should  award 
nothing  for  those  that  are  proved  to  be  tme, 
if  they  find  for  the  plaintiff. 

[17,  H]  Instruction  No.  4.  If  the  Jury  find 
for  the  plaintiff,  they  should  award  him  smch 
sum,  as  compensatory  damages,  as  they  may 
believe  from  the  evidence  will  fairly  and  rea- 
sonably compensate  him  for  the  injury.  If 
any,  that  the  jury  may  believe  from  the  evi- 
dence resulted  to  the  plaintiffs  occupation 
or  business  described  in  the  proof,  and  to  his 
reputation  and  character  by  reason  of  the 
writing,  in  the  letter  mentioned  in  the  first 
Instruction,  of  the  statements  therein  con- 
tained, and  the  consequent  cancellation  of 
plalntlCfs  bonds,  and  for  the  humiliation  or 
mental  distress  suffered  by  plaintiff,  it  any, 
by  reason  of  the  aforesaid  statements  In  said 
letter;  and  if  the  Jury  find  for  the  plaintiff, 
they  may,  or  may  not.  In  their  discretion, 
award  the  plaintiff  by  way  of  punitive  dam- 
ages, in  addition  to  compensatory  damages, 
as  above  defined,  such  further  sum  as  under 
all  the  evidence  they  deem  proper,  not  ex- 
ceeding, however,  in  all,  $50,000,  the  amount 
claimed  in  the  petition. 

The  above  instructions  are  substantially 
the  same  as  were  approved  by  this  court  in 
Tanner  v.  Stevenson,  supra,  with  but  slight 
changes  to  suit  the  facts  here,  and  are  not 
materially  different  from  those  offered  by 
appellant  except  in  one  particular. 

It  will  be  noticed  that  punitive  damages 
are  permissible  under  the  above  InstrucUona, 
and  counsel  for  appellant  Insist  this  is  not 
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proper  In  tlila  oase,  titwn  tbe  groond  tbat 
proof  of  actual  malice  Is  necessary  before 
compensatory  damages  can  be  recovered,  and 
tbat  to  permit  both  compensatory  and  puni- 
tive damages  upon  the  same  proof  allows 
doable  damages  for  the  same  thing.  This 
argnment  is  based  upon  the  erroneoos  as- 
snmption  that  there  is  a  difference  in  malice 
ordinarily  presumed  in  a  Ubelons  publication, 
and  in  the  malice  that  must  be  proven  where 
the  publication  is  a  qualified  privilege,  but, 
as  we  have  heretofore  shown,  no  such  differ- 
ence In  reality  exists.  In  all  actions  for  li- 
bel the  gist  of  the  action  is  malice,  and,  when- 
ever malice  is  shown  In  the  commission  of  a 
tort,  it  is  the  rule  in  this  state  to  permit  a  re- 
covery of  punitive  in  addition  to  compensa- 
tory damages.  Upon  an  analogous  state  of 
facts  punitive  damages  were  allowed  in  the 
case  of  Tanner  v.  Stevenson,  supra,  and  ap- 
proved by  this  court  No  new  element  is 
added  to,  nor  is  anything  taken  away  from, 
the  cause  of  action  for  libel  where  the  pub- 
lication is  quallfledly  privileged.  It  is  only 
upon  the  question  of  proof  required  to  sus- 
tain the  cause  of  action  that  there  is  any 
difference,  and  this  cannot  affect  the  char- 
acter of  the  cause  of  action  or  the  recovery 
allowed,  when  the  cause  of  action  is  estab- 
lished by  the  proof  required.  Reid  v.  Sun 
Pub.  Co.,  1B8  Ky.  732,  166  S.  W.  246;  Penn- 
sylvania Iron  Works  Co.  v.  Henry  Vogt  Ma- 
chine Co.,  139  Ky.  ■&J,  96  S.  W.  651,  29  Ky. 
Law  Rep.  861,  8  L.  R.  A.  (N.  S.)  1023,  139 
Am.  St  Rep.  504;  Nicholson  v.  Merrltt,  109 
Ky.  369,  59  S.  W.  25,  22  Ky.  Law  Rep.  914. 

Complaint  is  also  made  that  the  verdict  is 
excessive,  but,  in  view  of  the  fact  that  an- 
other trial  must  be  had,  we  have  not  consid- 
ered that  question. 

For  the  reasons  indicated  the  Judgment  is 
reversed  and  the  case  remanded  for  proceed- 
ings not  inconsistent  herewith. 


SOUTHERN  RY.  CO.  IN  KENTUCKY  v. 
JONES. 

(Court  of  Appeals  of  Kentucky.    Nov.  1,  1916.) 

1.  RAII.BOADS   <S=»400(2)—OpiiaATioK— Duties 
TO  Pkdbstbians— Tbebpasbeb. 

Where  the  evidence  showed  that  a  right  of 
way  was  used  for  a  long  period  of  time  as  a 
foot  pathway  by  pedestrians  within  a  city,  the 
qnestlon  is  for  the  jury  whether  one  using  the 
right  of  way  was  a  trespasser,  and  the  court 
cannot  say  as  a  matter  of  law  that  he  was,  and 
the  jury  must  also  determine  what  degree  of 
care  a  switching  crew  owed  persons  on  the 
tracks. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  i  1366;  Dec.  Dig.  «=>400(2);] 

2.  RAII.B0AD8  «=»400(2)— Operation— Dtjtieb 
TO  Pbdestbians— Trbspabseb- 

The  mere  fact  that  the  railroad  had  posted 
signs,  warning  against  trespassing  on  its  right 
of  way,  does  not  justify  a  peremptory  instruc- 
tion for  the  railroad  as  against  a  pedestrian  in- 
jured in  using  the  right  of  way  ^ter  the  public 
had  used  it  for  long  periods  of  time,  in  the  ab- 


sence of  a  showing  that  the  signboards  had 
been  maintained  for  so  long  a  time  as  to  comr 
pel  the  presumption  tbat  all  pedestrians  were 
thereby  warned. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1366 ;  Deo.  Dig.  <8=»400(2).] 

3.  Railboars  «=>396(1)— Operation— Duties 
TO  Pedestrians — Pbksdmption. 

In  the  absence  of  evidence  tending  to  show 
that,  before  receiving  his  injury,  he  saw  or  had 
beea  informed  of  the  presence  of  signboards 
warning  against  trespassing  on  the  railroad's 
right  of  way,  it  will  not  be  presumed  that  a 
person  of  ordinary  intelligence  who  used  the 
right  of  way  must  have  seen  them. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Digi  Si  1341-1343 ;  Dec.  Dig.  cs=>396(l).] 

4.  RAitBOADa  <s=>856(4)—Opebation— Duties 
TO  Pedestbianb. 

If  an  injured  pedestrian  saw  signboards 
warninfT  against  trespassing  on  the  right  of 
way  before  the  accident  and  under  such  circum- 
stances as  would  have  enabled  a  person  of  ordi- 
nary intelligence  and  prudence  to  understand 
their  warning  to  keep  off  the  tracks,  and  never- 
theless went  thereon,  he  was  a  trespasser,  and 
tbe  railroad  was  not  liable  for  his  injuries,  un- 
less those  in  charge  of  the  engine  and  cars  saw 
his  peril  in  time  to  have  prevented  the  injuries 
by  the  exercise  of  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1231;  Dec.  Dig.  <S=>356{4).] 

6.  Appeai,  and  Bbbob  <8=»882(12)— Right  to 
Complain— iNvtTED  Errob. 
The  appealing  party  cannot  complain  of  an 
instruction  given  at  his  request 

[Bd.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8602;   Dec   Dig.   ®=»882 

6.  Railboadb   "8=5401(1)— Dutxis   to   Pkdbs- 

TBIAN8— INBTBUCTIONS. 

Refusal  of  an  instruction  permitting  the 
jury  to  find  for  defendant  railroad  on  merely 
beliering  facts  therein  predicated,  without  re- 

?uiring  such  belief  to  be  based  on  evidence,  and 
urther  erroneously  hypothesizing  that  the  mere 
presence  of  signboards  in  conspicuous  places  on 
the  premises,  however  recently  placed  there, 
would  authorize  the  jury  to  find  that  plaintiff 
had  knowledge  of  them  and  made  him  a  tres- 
passer at  the  time  of  his  injury,  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1382,  1383,  1386 ;  Dec.  Dig.  «=» 
40ia).] 

7.  Witnessbs     «=3406— iKFEACaalENT— Reije- 

VANOT  of  Facts. 
Since,  when  it  is  sought  to  impeach  a  wit- 
ness by  contradictory  evidence,  the  inquiry  must 
relate  to  facts  otherwise  relevant  and  admissi- 
ble, it  was  error  to  permit  so-called  impeaching 
questions  which  wer^  mere  hearsay,  and  asked 
for  the  purpose  of  getting  a  collateral  fact,  ir- 
relevant to  the  issue,  before  the  jury,  although 
the  court  admonished  the  jury  that  they  could 
only  consider  the  testimony  for  the  purpose  of 
affecting  the  credibility  and  not  as  substantive 
proof. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  if  1276-1279 ;  Dec.  Dig.  «=»406.] 

Appeal  from  Circnlt  Court  Anderson 
County. 

Action  by  Charley  Jones  against  the  South- 
ern Railway  Company  In  Kentucky.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 
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Willis,  Todd  &  Bond,  of  ShelbyvUle,  and 
Humphrey,  Mlddleton  &  Humphrey,  of  Louis- 
ville, for  appellant.  Edwards,  Ogden  &  Peak, 
of  Louisville,  and  Frank  L.  Rlpy,  of  Law- 
renceburg,  for  appellee. 

SETTLE,  J.  November  12,  1914,  the  ap- 
pellee, Charley  Jones,  while  crossing  the 
tracks  of  the  appellant.  Southern  Railway 
Company  In  Kentucky,  In  Its  railroad  yards 
at  Lawrenceburg,  Ky.,  was  knocked  down  by 
a  box  car  set  in  motion  by  an  engine  and  oth- 
er cars,  as  be  got  in  front  of  it,  two  of  his 
ribs  were  fractured,  and  his  left  arm  caught 
under  a  wheel  and  cut  oif  near  ttie  wrist; 
the  bones  of  his  arm  being  so  mangled  that 
its  amputation  below  the  elbow  was  rendered 
necessary.  Following  the  accident,  this  ac- 
tion was  instituted  by  appellee  in  the  Ander- 
son circuit  court  to  recover  of  appellant 
damages  for  his  injuries.  The  latter's  an- 
swer denied  any  negligence  upon  its  part,  al- 
leged that  appellee  at  the  time  of  receiving 
his  injuries  was  a  trespasser,  and  that  bis 
injuries  were  caused  by  his  own  negligence. 
These  grounds  of  defense  were  controverted 
by  appellee's  reply.  The  trial  resulted  In  a 
verdict  of  $5,425  in  bis  favor,  and  from  the 
judgment  entered  thereon  the  railway  com- 
pany has  appealed. 

Except  the  appellee  himself,  there  was  no 
eyewitness  to  the  accident.  Appellee  is  a 
resident  of  Mount  Eden,  in  Spencer  county, 
but  was  in  Lawrenceburg  on  the  morning  of 
'  November  12,  1914,  to  attend  to  some  busi- 
ness which  be  had  with  a  Mr.  Hawkins,  for 
whom  he  had  made  a  purchase  of  some  tur- 
keys. Hawkins  was  a  dealer  in  turkeys  ond 
owned  certain  pens,  where  they  were  confined 
before  shipment,  located  on  appellant's  rail- 
way above  a  street  known  as  Bush  avenue. 
Upon  reaching  Lawrenceburg  in  the  morning, 
appellee  learned  that  Hawkins  was  out  of  the 
city  but  would  return  about  6  o'clock  p.  m. 
of  that  day.  At  or  just  before  that  hour  he 
went  to  the  turkey  pens,  walking  up  the  rail- 
road to  reach  them.  When  be  got  to  the  tur- 
key pens,  however,  he  found  Hawkins  was 
not  there.  He  thereupon  immediately  started 
back  towards  Court  street,  still  traveling  on 
the  railroad,  up  the  beaten  path  between 
the  tracks  to  a  point  opposite  the  building 
of  the  Lawrenceburg  Sm)ply  Company,  which 
is  situated  in  the  vicinity  of  the  railway's 
premises  between  Court  street  and  Bush  ave- 
nue. He  then  attempted  to  cross  one  of  the 
railroad  tracks  five  or  six  feet  In  front  of 
some  stationary  box  cars,  and  while  upon  the 
track  the  cars  were  moved  backwards  with 
such  suddenness  and  force  as  to  strike  him 
before  he  could  get  out  of  the  way,  knock 
hlni  down  on  the  track,  and  thereby  cause  the 
injuries  already  mentioned.  According  to  his 
testimony,  there  was  no  light  upon  the  rear 
car  or  lookout  maintained  by  any  one  there- 
from, nor  was  there  any  signal  from  the  en- 
gine indicating  tliat  the  cars  would  be  mov- 


ed. The  testimony  of  appellee  as  to  the  focts 
thus  far  stated  does  not  appear  to  be  contra- 
dicted by  any  of  the  evidence  introduced  In 
appellant's  behalf. 

It  appears  from  the  evidence  of  appellee 
that  aiq)ellant's  depot  and  railroad  yard  are 
within  the  corporate  limits  of  the  city  of 
Lawrenceburg;  that  Its  several  tracks.  In- 
cluding the  place  of  the  accident,  lie  between 
Court  street  and  Bush  avenue,  both  of  which 
cross  the  railroad  tracks;  and  that  the 
tracks  both  at  the  place  of  the  accident  and 
other  points  between  the  streets  mentlcm- 
ed  were  habitually  used  by  pedestrians  gen- 
erally, both  day  and  night,  and  had  been 
so  used  for  a  great  number  of  years,  with 
the  knowledge  and  acquiescence  of  the  rail- 
way company.  On  the  other  band,  while 
the  evidence  Introduced  In  appellant's  be- 
half shows  some  use  of  the  tracks.  It  tend- 
ed to  prove  that  it  was  not  so  habitual  or 
constant  as  was  shown  by  appellee's  evi- 
dence and  was  not  acquiesced  In  by  appel- 
lant. In  addition,  some  of  the  evidence  In- 
troduced in  appellant's  behalf  conduced  to 
prove  that,  prior  to  and  but  a  day  or  two  be- 
fore the  accident,  it  had  caused  to  be  put  up 
at  various  points  between  Court  street  and 
Bush  avenue,  as  well  as  contiguous  thereto, 
on  posts,  signs  warning  the  public  from  go- 
ing upon  or  using  its  railroad  tracks;  that 
one  of  these  signs  was  Immediately  oppositj 
the  place  of  the  accident,  and  all  of  them 
were  in  such  conspicuous  places  as  made 
them  easily  seen  and  read  by  any  and  ail 
persons  upon  or  near  the  tracks. 

[1]  The  first  ground  urged  by  appellant's 
counsel  for  a  reversal  of  the  Jud^nent  U 
that  the  trial  court  erred  In  refusing  the  per- 
emptory instruction  directing  a  verdict  In  its 
behalf,  asked  by  it  at  the  conclusion  of  ap- 
pellee's evidence  and  again  at  the  close  of  all 
the  evidence.  This  instruction  was,  of  course, 
asked  upon  the  theory  that  the  appellee, 
upon  the  facts  presented,  should  be  treated 
as  a  trespasser,  and,  such  being  his  status, 
those  in  charge  of  the  switching  of  the  cars 
by  which  he  was  Injured  owed  him  no  duty 
to  avoid  Injuring  him,  until  after  his  peril 
was  discovered ;  and  that  by  the  testimony  of 
the  switching  crew,  which  was  uncontradict- 
ed by  that  of  appellee,  bis  peril  was  never 
discovered  before  his  injuries  were  received. 
We  are  dearly  of  opinion  that  the  refusal 
of  the  peremptory  Instruction  was  not  error. 
In  view  of  the  evidence  as  to  the  habitual, 
constant,  and  long  use  by  the  public  of  appel- 
lant's railroad  yard  and  tracks  between 
Court  street  and  Bush  avenue,  the  Jury 
should  have  been  allowed  to  determine  wheth- 
er appellant's  servants  In  charge  of  the 
switching  of  the  cars  by  which  appellee  was 
Injured  exercised  ordinary  care,  in  conduct- 
ing the  switching  operations,  to  prevent  his 
Injuries. 

In  a  long  line  of  cases  we  have  held  that 
such  use  of  a  railroad  company's  tracks  as 
was  here  shown  Imposes  upon  It  the  duty 
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of  operating  its'  trains  at  a  reasonable  rate 
of  speed,  keeping  a  lookout  and  giving  warn- 
ing of  tlie  train's  movements,  and  that  this 
care  Is  not  only  required  at  places  where  the 
public  have  a  right  to  use  the  right  of  way 
and  tracks,  as  at  street  crossings  and  the  like, 
but  Is  also  to  be  applied  at  points  on  its  road 
In  cities,  towns,  and  populous  communities, 
■where  the  public  generally  have  been  in  the 
habit  of  using,  with  the  knowledge  and  con- 
sent of  the  company,  its  tracks  said  right  of 
way. 

In  Southern  Ry.  Co.  in  Ky.  v.  Sanders,  145 
Ky.  679,  141  S.  W.  77,  It  is'  declared: 

"When  the  lookout  duty  Is  required,  it  means 
Biich  a  lookout  as  will  be  effective  for  the  pur- 
pose Intended,  and  reasonably  sufficient  to  dis- 
cover the  peril  of  persons  on  the  track,  as  well 
as  to  stop  the  train  or  engine  as  soon  as  it 
can  be  done  by  the  exercise  of  reasonable  care 
when  warning  or  notice  of  the  danger  is  given. 
To  meet  this  duty,  where  it  is  required  as  to 
a  backing  engine  m  the  nighttime,  there  should 
be  either  a  light  on  the  end  of  the  tender  or 
a  brakeman  stationed  there  with  a  lantern,  or 
a  brakeman,  with  a  lantern,  walking  in  front 
of  the  moving  engine.  The  fact  that  the  en- 
gineer may  be  keeping  a  lookout  is  not  sufficient 
when  the  way  is  not  lighted  so  that  he  can  see 
objects  on  the  track."  L.  &  N.  R.  R.  Co.  v. 
Veach,  129  Ky.  775,  112  S.  W.  869;  li.  &  N. 
K.  R.  Co.  V.  McNary,  128  Ky.  408,  108  S.  W. 


898,  32  Ky.  Law  Rep.  1266,  17  L.  R.  A.  (N, 
S.)  224,  129  Am.  St.  Rep.  308;  I.  C.  R.  Co 
V.  Flaherty,  139  Ky.  147;  129  S.  W.  558;    I 


0.  R.  Co.  V.  Murphy,  12^  Ky.  787,  97  S.  W. 
729,  30  Ky.  Law  Rep.  93,  11  L.  R.  A.  (N.  S.) 
352;  Shelby  v.  C,  H.  O.  &  T.  P.  R.  Co..  85 
Ky.  224,  3  S.  W.  157,  8  Ky.  Law  Rep.  628; 
Conley  v.  C,  N.  O.  &  T.  P.  R.  Co.,  89  Ky. 
402,  12  S.  W.  764,  11  Ky.  Law  Rep.  602;  C. 
&.  O.  Ry.  Co.  V.  Booth,  149  Ky.  245,  148  S.  W. 
61:  L.  &  N.  R.  Co.  v.  Trisler,  140  Ky.  447, 
131  S.  W.  198;  I.  C.  R  Co.  v.  Outland's 
Adm'x,  160  Ky.  721,  170  S.  W.  48:  Haley's 
Adm'r  v.  C.  &  O.  Ry.  Co^  167  Ky.  217,  162  S. 
W.  827;  C.  &  O,  Bj,  Co.  v.  Berry's  Adm'r, 
164  Ky.  289,  176  S.  W.  340:  C.  &  6.  Ry.  Co. 
V.  Wamock's  Adm'r,  160  Ky.  74,  160  S.  W. 
29. 

[2]  In  view  of  the  abundant  evidence  as 
to  the  long  and  constant  use  by  the  public 
of  appellant's  tracks  at  the  place  of  the  ac- 
cident, we  would  be  unauthorized  to  say  that 
the  mere  presence  on  or  near  the  grounds 
of  signboards  forbidding  the  use  of  the  prem- 
ises by  the  public,  even  though  they  had  been 
maintained  for  a  much  greater  time  than  ap- 
pellant's evidence  tmded  to  prove  they  were 
here  maintained,  would  have  Justified  the 
giving  of  the  peremptory  Instruction  asked 
by  It.  In  point  of  fact,  its  evidence  in  this 
case  te'  Indeflnite  as  to  the  time  the  signs 
were  put  up.  At  most.  It  goes  no  farther 
than  to  indicate  that  they  were  put  up  but 
a  day  or  t^o  before  appellee's  Injuries  were 
sustained,  and  there  was  as  much  or  more 
evidence  in  appellee's  behalf  that  they  were 
not  put  up  until  the  day  after  they  were 
sustained.  It  cannot,  therefore,  be  argued 
that  the  signboards  had  been  maintained  for 
such  a  length  of  time  as  to  compel  the  pre- 
sumption that  all  pedestrians  were  thereby 
warned  of  the  purpose  of  appellant  to. stop 
their  use  of  Its  tracks. 


[S]  Appellee  testified  that,  If  there  were 
any  signboards  then  up  forbidding  the  use  of 
appellant's  premises  by  pedestrians,  he  did 
not  see  or  know  of  their  presence,  and,  in 
the  absence  of  evidence  tending  to  i^ow  that 
before  receiving  his  injuries  be  saw  or  had 
been  Informed  of  the  presence  of  the  sign- 
boards, it  will  not  be  presumed  that  a  person 
of  ordinary  Intelligence,  situated  as  he  was, 
must  have  seen  them.  The  effect  of  sign- 
boards and  warnings  is  thus  stated  in  33 
Oyc.  761: 

"As  a  general  rule,  pedestrians  who  use  a 
railroad  track  as  a  thoroughfare,  despite  post- 
ed notices  and  other  warnings  forbidding  it, 
are  trespassers.  The  existence  of  the  sign- 
board or  warning,  however,  is  not  conclusive 
that  a  person  has  no  license  to  use  the  way, 
and  a  license  to  use  the  tracks  may  be  acquired 
by  customary  use  despite  such  signboards  or 
warnings." 

In  Murrell  v.  Mo.  Pac.  Ry.  Co.,  105  Mo. 
App.  88,  79  S.  W.  505,  the  plaintiff  recovered 
a  verdict  and  Judgment  for  13,000  for  Injuries 
she  sustained  caused  by  one  of  the  defend- 
ant's passenger  engines  on  its  right  of  way 
within  the  corporate  Umits  of  Jefferson  City. 
The  principal  ground  of  defense  interposed 
was  that  she  was  a  trespasser,  it  being  alleg- 
ed and  shown  that  the  defendant  railroad 
company  had  maintained  for  many  years  a 
sign,  warning  people  oft  of  the  premises 
where  the  plaintiff  was  Injured.  The  court 
held,  however,  that  as  it  was  shown  by  the 
evidence  that  though  the  sign  was  maintained 
by  the  defendant,  as  claimed,  it  was  never 
obeyed,  and  defendant  and  its  employ^  knew 
that  for  a  great  many  years  it  had  been  alto- 
gether ignored,. the  plaintiff  was  not  a  tres- 
passer when  walking  along  the  track  or  on 
the  right  of  way. 

[4]  As  in  the  instant  case  the  very  brief 
time  the  signboards  had  been  up,  if  up  at  all, 
before  the  accident,  permitted  no  presump- 
tion that  appellee  knew  of  their  presence  be- 
fore the  accident,  the  trial  court  could  not, 
as  a  matter  of  law,  have  declared  him  a 
trespasser.  If,  however,  he  in  fact  saw  the 
signboards  before  the  accident,  under  such 
circumstances  as  would  have  enabled  a  per- 
son of  ordinary  intelligence  and  prudence  to 
understand  their  warning  to  keep  off  the 
appellant's  tracks,  and  nevertheless  went 
thereon,  his  act  In  doing  so  made  him  a  tres- 
passer, In  which  event  appellant  would  not 
be  liable  for  his  injuries,  unless  those  In 
charge  of  the  engine  and  cars  by  which  he 
was  injured  saw  his  peril  in  time  to  have 
prevented  the  injuries  by  the  exercise  of  ordi- 
nary care. 

As  appellee.  In  testifying,  denied  that  he 
saw  or  knew  of  the  presence  of  the  sign- 
boards, and  the  only  evidence  Introduced  by 
appellant  that  tended  to  show  his  knowledge 
of  their  presence  and  the  warning  they  gave 
not  to  go  upon  its  track*  was  the  testimony 
of  some  of  its  witnesses  to  the  effect  that 
the  signboards  were  up  before  and  when  the 
accident  occurred  and  that  they  were  so  situ- 
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ated  aa  tbat  appellee  oonld  bare  seen  one  or 
tnore  of  fhem  before  receiving  his  injuries, 
there  was,  in  addition  to  the  issue  of  fact  as 
to  whether  the  signboards  were  erected  be- 
fore the  accident,  the  further  issue  of  fact 
whether  appellee  knew  of  their  presence 
'before  recelTing  liis  injuries,  and  these  two 
issues,  with  the  others  previously  adverted 
to,  should  have  been  submitted  to  the  de- 
cision of  the  Jury. 

[S]  This  brings  us  to  the  consideration 
of  another  ground  urged  by  appellant's  coun- 
sel for  a  reversal  of  the  Judgment,  viz.  the 
alleged  failure  of  the  court  to  properly  in- 
struct the  Jury.  The  court  gave  at  the  re- 
quest of  appellee  instructions  marked  1,  2, 
and  3,  and  at  the  request  of  appellant  instruc- 
tions marked  A,  B,  and  C,  and  refused  In- 
struction 1>,  offered  by  appellant.  Appellant 
seems  to  make  no  complaint  of  the  form  or 
matter  of  Instructions  1,  2,  and  3,  given  by 
the  court,  but  only  contends  that  they  should 
not  have  been  given,  because  it  was  entitled 
to  the  peremptory  instruction  asked  by  it. 
Instruction  No.  1  presents  the  state  of  facts 
which,  if  in  the  opinion  of  the  jury  establish- 
ed by  the  evidence,  authorized  a  verdict  for 
appellee.  No.  2  properly  defined  "ordinary 
care"  and  "negligence"  as  used  In  the  In- 
structions. No.  3  correctly  defined  the  meas- 
ure of  damages  to  be  applied  in  the  event  of 
a  finding  by  the  Jury  in  favor  of  appellee. 
As  to  the  instructions  given  at  the  request 
of  appellant,  we  find  that  A  is  the  converse 
of  instruction  No.  1.  B  properly  defined 
contributory  negligence  and  told  the  Jury 
in  what  state  of  case  such  negligence  on  the 
part  of  appellee  would  defeat  a  recovery. 
Instruction  C  submitted  to  the  Jury  the  is- 
sue whether  appellee  was  intoxicated  at  the 
time  of  receiving  his  injuries,  and,  if  In- 
toxicated, its  effect  as  to  the  degree  of  care 
required  of  him  and  also  of  appellant.  There 
was  very  little  evidence  of  such  intoxication, 
and,  as  there  was  none  whatever  conducing 
to  prove  any  knowledge  thereof  on  the  part 
of  appellant's  servants  in  charge  of  the  en- 
gine and  care  by  which  appellee  was  injured, 
the  Jury  were  properly  told  by  the  Instruc- 
tion that  he  was  required  to  exercise  such 
care  for  his  safety  as  might  reasonably  be 
expected  of  a  sober  person  of  ordinary  pru- 
dence situated  as  he  was;  and,  in  effect, 
that  no  greater  care  was  required  of  appel- 
lant's servants  under  the  circumstances  than 
would  have  been  required  of  them  had  he 
been  a  sober  person  of  ordinary  prudence. 
However,  if  this  instruction  were  found  ob- 
jectionable, appellant  could  not  complain  of 
It,  as  it  was  given  at  its  request. 

[t]  Instruction  D,  of  the  refusal  to  give 
which  appellant  strongly  complains,  is  as 
follows: 

"The  court  inatructa  the  Jury  that  if  there 
were  signs  located  on  the  defendant's  property 
at  the  time  that  plaintiff  entered  on  defend- 
ant's private  property  with  warning  on  said 
signs  that  the  premises  were  dangerous  and 


trespassing  strictly  prohibited,  and  said  rignt 
were  placed  in  a  conspicuous  place  where  per- 
sons entering  said  private  property  could  see 
them,  then  the  plaintiff,  when  he  went  on  said 
premises,  was  a   trespagser  and   was  a  tres- 

Sasser  on  defendant's  right  of  way  at  the  time 
e  was  struck  by  defendant's  car,  If  he  was 
struck  by  said  car,  and  those  in  charge  of  the 
train  owed  him  no  daty  until  his  peril  was  ac- 
tually discovered  by  them;  and  if  yoo  believe 
from  the  evidence,  that,  after  his  peril  was 
actually  discovered,  the  employ£g  used  all  rea- 
sonable means  to  avoid  injuring  him,  you  shoald 
find  for  the  defendant;  or.  If  yon  believe  from 
the  evidence  that  those  in  charge  of  the  traio 
did  not  see  plaintiffs  peril  before  he  was  struck, 
you  should  find  for  the  defendant." 

The  Instruction  in  the  form  offered  was  In- 
correct, for  which  reason  its  refusal  was  not 
error.  Saying  nothing  of  its  inc<Hriectiiess  in 
permitting  the  Jury  to  find  for  appellant  up- 
on merely  believing  the  facts  therein  predi- 
cated, without  requiring  that  such  belief 
must  be  based  upon  evidence,  the  instruction 
is  further  Incorrect,  In  that.  It  is  rested  upon 
the  erroneous  hypothesis  that  the  mere  pres- 
ence of  the  signboards  in  conspicuous  places 
on '  the  premises,  however  recently  placed 
there,  would  authorize  the  Jury  to  find  tbat 
the  appellee  had  knowledge  of  them  when 
he  went  upon  the  premises  and  make  of  him 
a  trespasser  at  the  time  of  receiving  his  in- 
juries. The  instruction  should  have  been 
worded  aa  follows:  Although  the  Jury  may 
believe  from  the  evidence  that  aiq>ellant,  at 
the  time  appellee  received  his  Injuries,  had 
on  its  grounds  in  cne  or  more  conspicuous 
places  signboards  warning  pedestrians  of  the 
danger  of  going  upon  its  tracks  at  the  place 
of  the  accident  and  not  to  do  so,  if  they  also 
believe  from  the  evidence  that  such  sign- 
boards had  not  been  up  such  length  of  time 
as  would  afford  reasonable  opportunity  to 
perscms  in  the  habit  of  using  appellant's 
tracks  or  intending  to  use  them  to  know  of 
their  presence,  then  and  in  such  event  they 
would  not  be  authorized  to  find  that  appellee, 
at  the  time  of  receiving  his  injuries,  was  a 
trespasser  upon  appellant's  tracks,  unless 
they  should  further  believe  from  the  evi- 
dence that  he  in  fact  saw  the  signboards  or 
one  of  them  before  the  accident,  under  such 
circumstances  as  would  hare  enabled  a  per- 
son of  ordinary  intelligence  and  prudence, 
situated  as  he  was,  to  understand  their  warn- 
ing to  keep  off  appellant's  tracks  at  the  place 
of  the  accident 

Upon  another  trial  the  court  should  give 
the  instruction  In  the  language  Indicated 
above. 

[7]  Ai^llant  farther  complains  at  the  rul- 
ing of  the  trial  court  in  permitting  the  wit- 
ness A.  N.  Nowlin,  who  claimed  to  have  put 
up  the  warning  signs  before  appellee  receiv- 
ed his  Injuries,  to  be  asked  on  cross-exami- 
nation the  following  questions  and  in  com- 
pelling of  him  answers  thereto: 

"Q.  Isn't  it  a  fact  that  whUe  you  were  set- 
ting that  sign  that  they  passed  there  and  that 
Ben  Warford  said  to  you,  'Who  are  you  going  to 
bury?'  and  you  said,  'I  am  going  to  bury  that 


Digitized  by 


Google 


kt.) 


SMITH'S  ADM'X  ▼.  MILTON 


877 


sign,'  and  he  said  to  yon,  "Why  did  yoa  wait 
nntil  after  the  man  got  hurt  to  pat  It  up?'  Did 
that  conversation  occur?  (Question  objected 
to  by  counsel  for.  the  defendant  Objection 
overruled,  to  which'  ruling  of  the  court  the  de- 
feudant  by  counsel  excepted.)  A.  Not  with  me. 
Q.  Between  you  and  Ben  Warf ord  in  the  pres- 
ence of  his  brother  Sam?  A.  Not  that  I  can 
remember." 

The  foregoing  questions  seem  to  have  been 
asked  Nowlin  for  the  purpose  of  laying  the 
foundation  to  contradict  him  by  Ben  and 
Sam  Warford,  of  whose  testimony  appellant 
also  complains.  The  following  excerpt  from 
the  testimony  of  Ben  Warford  will  Indicate 
the  questions  asked  him  with  reference  to 
wbat  occurred  between  blm  aad  Nowlin: 

"Q.  At  that  time,  state  whether  or  not  you 
said  to  him  this,  or  this  in  substance,  'Who  are 
you  fixing  to  bury?'  He  said,  T  am  fixing  to 
bury  this  signboard,'  and  you  said  to  him,  'Why 
didn't  you  bury  it  before  the  man  got  hurt?' 
(Question  objected  to  by  counsel  for  defend- 
ant. Objection  overruled,  to  which  ruling  of 
the  court  defendant  by  counsel  excepted.)  A.  I 
did." 

It  appears  from  the  record  that  the  testi- 
mony of  Sam  Warford,  which,  like  that  of 
Ben  Warford,  was  introduced  In  rebuttal, 
was  Identical  with  that  of  the  latter. 

Not  only  the  questions  put  to  Nowlin  and 
the  two  Warfords,  as  well  as  the  answers, 
thereto,  relate  to  a  collateral  fact,  but  the  an- 
swers elicited  by  the  questions,  were  mere 
hearsay.  In  the  first  place,  the  question  put 
to  Nowlin  in  laying  the  foundation  for  the  ad- 
mission of  the  testimony  of  the  two  Warfords 
being  as  to  a  collateral  matter,  his  answer 
denying  the  conversation  asked  about  was  con- 
clusive and  should  have  ended  the  inquiry. 
In  the  second  place,  the  purpose  and  effect  of 
the  interrogation  was,  not  to  get  before  the 
jury  proof  of  an  admission  from  Nowlin  to 
Ben  Warford  that  the  signboards  were  not 
put  up  until  after  appellee's  Injuries  were  re- 
ceived, for  he  made  no  such  admission,  but 
to  get  before'  the  jury  the  declaration  con- 
tained in  the  question  put  by  Ren  Warford  to 
Nowlin,  "Why  did  you  wait  until  after  the 
man  got  hurt  to  put  it  (the  sign)  up?"  which 
declaration  was  as  to  a  collateral  matter, 
and,  as  before  stated,  mere  hearsay.  It  is 
a  well-known  rule  of  evidence  that,  when  it 
is  sought  to  Impeadi  a  witness  by  contra- 
dictory evidence,  the  inquiry  must  relate 
to  a  fact  that  Is  otherwise  relevant  and  ad- 
missible. If  tlie  Inquiry  relates  to  a  collater- 
kl  fact,  the  answer  of  the  witness  is  condu- 
sive.  He  cannot  be  examined  as  to  any  fact 
which  is  collateral  and  irrelevant  to  the 
Issue,  merely  for  the  purpose  of  contradict- 
ing him  by  other  evidence  and  discrediting 
bis  testimony  In  case  he  denies  the  fact  The 
rule  referred  to  has  been  applied  In  this 
Jurisdiction  in  the  following  cases,  and  others 
too  numerous  to  mention:  Babey  v.  Com- 
mtmwealth,  169  Ky.  735,  185  S.  W.  81;  Hay- 
dm  V.  Commonwealth,  140  Ky.  684,  181  S. 
W.  621;  loving  v.  Commonwealth,  80  Ky., 
607 ;    Crittenden  v.  •  Commonweialth,  82  Ky. 


164;  Kennedy  v.  Commonwealth,  14  Bush, 
340;  Champ  v.  Commonwealth,  2  Mete.  24, 
74  Am.  Dec.  388;  Comelliis  v.  Common- 
wealth, 16  B.  Mon.  688. 

Although  the  jury  were  admonished  by  the 
court  that  the  testimony  in  question  could 
only  be  considered  by  them  for  the  purpose 
Oif  affecting  Nowlin's  credibility  and  not 
as  substantive  proof  tending  to  establish  any 
fact  in  the  case,  it  was  necessarily  very  prej- 
udicial to  the  appellant,  because  calculated 
to  Impress  the  Jury  with  the  belief  that  the 
failure  of  Nowlin  to  deny,  when  questioned 
by  Ben  Warford,  that  he  had  waited  until 
after  appellee  was  Injured  to  put  up  the 
warning  sign,  constituted  an  admission  on 
his  part  that  the  sign  bad  not,  in  fact,  been 
put  up  until  after  the  occurrence  of  the  ac- 
cident in  which  appellee  received  his  inju- 
ries. The  manifest  incompetency  of  the  evi- 
dence should  have  caused  Its  exclusion  by  the 
trial  court 

For  the  reasons  indicated,  the  judgment 
Is  reversed,  and  cause  remanded  for  a  sew 
trial  in  coatortoitj  to  the  opinion. 


SMITH'S  ADM'X  v.  MILTON  et  aL      .. 
(Court  of  Appeals  of  Kentucky.    Oct.  81,  1916.) 

1.  FBAtTDrLXNT  CONVEYANCXS  9=>39— TRANS- 
ACTIONS Bktwebn  Husband  and  Wuv  — 
Statutxb. 

Ky.  St  It  1906,  1907,  relating  to  fraudu- 
lent conveyances,  and  section  212i3,  requiring 
transfers  between  husband  and  wife  to  be  ac- 
knowledged to  be  valid  as  to  third  persons,  do 
not  govern  the  rights  of  the  wife  to  an  insur- 
ance policy  on  her  husband's  life,  which  is  con- 
trolled by  section  654,  providing  that  such  pol- 
icy may  be  taken  for  the  benefit  of  the  wife  and 
held  by  her  free  from  the  claims  of  her  hus- 
band's creditors,  but  that  any  premiums  on  such 
policy  paid  with  intent  to  defraud  creditors, 
with  interest  thereon,  shall  inure  to  the  bene- 
fit of  said  creditors. 

[£id.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  Sf  66,  67,  158;  Dec. 
Dig.  «=39.] 

2.  FBAUDUUtNT  CONVETANOES  i3=>39— Tbanb- 
ACTioNS  BtorwBEN .  Husband  and  Wife  — 
Assignment    ov  Inbubance   Poliot— Pbe- 

UIUMB 

Under  Ky.  St  §  664,  providing  that  an  in- 
surance policy  payable  to  a  married  woman 
shall  inure  to  her  separate  benefit  independently 
of  her  husband  or  his  credtiors,  but  that  if  the 
premium  on  any  such  policy  is  paid  by  any  per- 
son with  intent  to  defraud  his  creditors,  an 
amount  equal  to  the  premium,  with  interest, 
shall  inure  to  the  benefit  of  the  creditors,  a 
husband,  who  was  solvent  when  all  the  premi- 
ums on  a  paid-up  policy  were  paid,  can  desig- 
nate his  wife  as  beneficiary  after  4ie  becomes  in- 
solvent but  if  he  is  insolvent  at  the  time  he 
pays  any  premiums,  that  is  sufficient  to  show 
that  he  paid  them  with  Intent  to  defraud  his 
creditors. 

[Ed.  Note.— For  other  ckses.  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  56,  57,  168;  Dec. 
Dig.  «=389.] 

Appeal  from  Circuit  Court  Daviess  County. 

Suit  by  Viola  W.  Smith,  as  administratrix 

of  William  J.  Smith,  deceased,  to  settle  the 
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estate,  to  wbich  B.  J.  Milton  and  another 
were  made  defendants.  From  a  Judgment 
requiring  the  administratrix  to  apply  certain 
funds  on  the  claims  of  those  defendants, 
plaintiff  appeals,  and  defendants  prosecute 
a  cross-appeaL  Affirmed  on  cross-appeal; 
reversed  and  remanded,  with  directions,  on 
original  appeaL 

Frank  C.  Malin,  of  Owensboro,  for  appel- 
lant. J.  J.  Sweeney  and  W.  T.  EUis,  both  of 
Owensboro,  for  appellees. 

CLAY,  C.  On  January  13,  1890,  William  J. 
Smith  secured  from  the  Travelers'  Insurance 
Company,  of  Hartford,  Conn.,  a  20-payment 
Ufe  policy  for  the  sum  of  |5,000,  payable  to 
his  legal  representatives  or  assigns.  The 
annual  premium  was  $113.65.  The  last  an- 
nual premium  was  paid  on  January  18,  1910, 
and  the  policy  was  then  paid  up.  On  March 
21,  1901,  the  Insured  borrowed  $675  on  the 
policy.  On  February  1,  1909,  the  loan  was 
increase  to  $1,785.  On  March  14,  1911,  by 
indorsement  on  the  policy  regularly  made 
with  the  consent  of  the  company,  the  policy 
was  made  payable  to  Viola  W.  Smith,  the 
wife  of  the  insured.  The  insured  died  on 
March  22, 1912,  and,  after  deducting  from  the 
face  of  tike  policy  the  amount  of  the  loans 
previously  made,  the  balance  of  $3,215  was 
paid  to  his  widow.  The  suit  was  brought  by 
Viola  W.  Smith,  as  administratrix,  to  settle 
her  deceased  husband's  estate.  Milton  and 
Hamilton,  two  of  the  creditors  of  the  de- 
cedent, were  made  defendants.  They  attack- 
ed the  change  of  the  beneficiary  as  being 
in  fraud  of  their  rights.  Issue  was  Joined, 
and  on  final  hearing  the  chancellor  entered 
Judgment,  subjecting  the  premiums  paid  on 
the  policy  In  1907,  1908,  1909,  and  1910, 
amounting  to  $464.60,  to  the  claims  of  de- 
cedent's creditors.  From  this  Judgment  the 
administratrix  prays  an  appeal,  and  Milton 
and  Hamilton  prosecute  a  cross-appeal. 

[1]  Appellant  Insists  that- none  of  the  pre- 
miums paid  on  the  policy  should  have  been 
subjected  to  the  debts  of  the  decedent,  while 
appellees  contend  that  either  the  whole  pro- 
ceeds of  the  policy  or  the  full  amount  of 
the  premiums  paid  thereon  should  have  been 
subjected. 

The  case  is  not  controlled  by  sections  1906 
and  1907  of  the  Kentucky  SUtutes  relating 
to  fraudulent  conveyances,  or  by  section 
2128  of  the  Kentucky  Statutes  requiring 
transfers  of  personal  property  between  hus- 
band and  wife  to  be  acknowledged  and  re- 
corded in  order  to  be  valid  as  to  third  per- 
sons. It  is  controlled  by  section  654  of  the 
Kentucky  Statutes,  which  is  as  follows: 

"A  policy,  of  insurance  on  the  life  of  any  per- 
son expressed  to  be  for  the  benefit  of,  or  duly 
assigned,  transferred,  or  made  payable  to  any 
married  woman,  or  to  any  person  in  trust  for 
her,  or  for  her  benefit,  by  wliomgoever  such 
transfer  may  be  made,  shall  inure  to  her  sep- 
arate use  and  benefit,  sad  that  of  her  children, 
independently  of  her  husband  or  his  creditors. 


or  any  other  person  effecting  or  transferring 
the  same  or  his  creditors.  And  a  married  wo- 
man may,  without  consent  of  her  hnsband,  con- 
tract, pay  for,  take  out  and  hold  a  policy  of  in- 
surance upon  the  life  or  health  of  her  husband 
or  children,  or  against  loss  by  his  or  their  dis- 
ablement by  accident,  and  the  premiums  paid 
on  any  such  policy  shall  be  held  to  have  been 
her  separate  estate,  and  such  policy  shall  like- 
wise inure  to  her  separate  use  and  benefit,  and 
that  of  her  children,  free  from  any  claim  of  her 
husband  or  others.  But  if  the  piemium  on  any 
policy  in  this  section  mentioned  is  paid  by  any 
person  with  intent  to  defraud  his  creditors,  an 
amount  equal  to  the  premium  so  paid,  with  in- 
terest thereon,  shall  inure  to  the  benefit  of  said 
creditors,  subject,  however,  to  the  statute  of 
limitations." 

[2]  Under  this  section  a  husband  may  in- 
sure his  life  in  favor  of  his  wife,  or  may 
assign  to  her  a  policy  theretofore  obtained, 
and  such  policy  will  Inure  to  her  separate 
use  and  benefit  and  that  of  her  children,  in- 
dependently of  her  husband  and  his  creditors. 
However,  any  premiums  paid  on  such  a  policy 
by  the  husband  vrtth  intent  to  defraud  his 
creditors,  together  with  Interest  thereon, 
may  be  subjected  to  the  claims  of  creditors. 
In  other  words,  the  creditors  have  no  claim 
on  the  proceeds  of  the  policy  as  such.  They 
can  subject  to  their  debts  only  the  premiums 
paid  thereon  with  intent  to  defraud  creditors. 
Clearly,  therefore,  if  the  husband  be  solvent 
when  all  the  premiums  on  a  i>aid-up  policy 
are  paid,  the  mere  fact  that  he  Is  Insolvent 
when  his  wife  Is  designated  beneficiary  in 
lieu  of  his  estate  will  not  render  the  pre- 
miums paid  thereon  liable  for  his  debts. 
However,  if  he  be  insolvent  when  the  change 
of  beneficiary  is  made  and  also  when  certain 
premiums  are  paid,  this  will  be  sufllcient  to 
show  that  such  premiums  were  paid  with  the 
Intent  to  defraud  his  creditors,  and  will  au- 
thorize their  subjection  to  his  debts.  Levy's 
Adm'r  v.  Globe  Bank  &  Trust  Company,  143 
Ky.  690,  137  S.  W.  215;  Morehead,  eta,  v. 
Mayfleld,  109  Ky.  51,  58  S.  W.  473,  22  Ky. 
Law  Rep.  580.  But  clearly  the  creditors 
cannot  subject  any  premiums  paid  when  the 
husband  was  solvent,  for.  If  solvent,  he  would 
have  the  right  to  apply  his  money  for  that 
purpose.  The  evidence  in  this  case  shows 
that  the  decedent  was  Insolvent  when  his 
wife  was  designated  beneficiary,  and  that 
such  had  been  his  financial  condition  for 
some  time  prior  thereto.  Indeed  we  may 
safely  say  that  he  was  insolvent  when  the 
1908  premium  was  paid.  But  back  of  that 
time,  and  before  appellees'  debt  was  created, 
the  evidence  is  not  sufficiently  convincing  to 
Justify  the  conclusion  that  decedent  was 
insolvent  It  follows  that  the  premium  paid 
lu  1907  should  not  have  been  subjected  to  the 
claims  of  creditors.  In  other  respects  the 
Judgment  Is  proper. 

Wherefore  the  api>eal  Is  granted,  and  the 
Judgment  on  the  cross-appeal  is  affirmed.  On 
the  original  appeal  the  judgment  Is  reversed, 
and  cause  remanded,  with  directions  to  enter 
Judgment  In  conformity  with  this  opinion. 
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MERIDIAN  LIFE  INS.  CO.  t.   MILAM. 
(Court  of  Appeals  of  Kentucky.    Nov.  2, 1916.) 

1.  INSUBANCE    ®=>400  —  Lus    Insukance  — 
Date  of  Pouct. 

Where  a  life  insarance  policy  by  its  terms 
provided  that  the  period  of  incontestability  shall 
be  calculated  "from  the  date"  of  the  policy,  the 
year  of  incontestability  will  be  calculated  from 
that  date,  and  not  from  the  date  of  its  delivery 
to  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dlx.  i  1086;   Dec.  Dig.  <8=>400.] 

2.  Time  «=!»t— Kttle  ov  Computation. 

Under  the  rule  in  regard  to  computation 
of  time  that,  when  the  computation  is  to  be 
made  from  the  act  done,  the  day  on  which  the 
act  is  done  must  be  included,  but,  when  the 
computation  is  to  be  made  from  the  day  itself 
and  not  from  the  act  done,  then  the  day  on 
-which  the  act  is  done  must  be  excluded  from 
the  computation,  the  year  of  incontestability  of 
an  insurance  policy  must  be  computed,  includ- 
ing the  day  of  the  dating  of  the  policy,  which 
was  June  8,  1914;  so  that  the  first  year  of  the 
policy  expired  on  June  7,  1915,  and  the  policy 
became  incontestable  on  June  8,  1915,  the  day 
on  which  insured  died. 

[B3d.  Note.— For  other  cases,  see  Time,  Gent 
Dig.  {  4;  Dec.  Dig.  <8=>4.] 

3.  TniE    «=»11— Days— Insurahce— Payment 

OP   PBEMrOM. 

As  the  Insured  was  not  required  by  the 
terms  of  the  policy  to  pay  the  premium  until 
the  first  day  of  the  second  year,  no  parts  of 
days  being  considered,  he  had  all  of  June  8th, 
the  day  of  his  death,  to  pay  the  second  pre- 
minm,  and  the  policy  remained  in  force  through- 
out that  day;  so  that  the  fact  that  that  premi- 
um was  not  paid  would  not  tiffect  the  rights  of 
the  beneficiary  under  the  policy.     i> 

[Ed.  Note.— For  other  cases,  see  lime,  Cent. 
Dig.  {  53;   Dec  Dig.  «s>ll.] 

Appeal  from  Circuit  Court,  Logan  Connty. 

Action  by  Mary  C.  Milam  against  the  Merid- 
ian Life  Insurance  Company.  Judgment  for 
plalntlfr,  and  defendant  appeals.    Affirmed. 

Browder  &  Browder,  of  Russellville,  for 
appellant  S.  R.  Crewdson,  of  Russellrllle, 
for  appellee. 

MILLER,  C.  J.  On  Jane  8,  1914,  the  ap- 
pellant, the  Meridian  Life  Insurance  Com- 
pany, of  Indianapolis,  lud.,  Issued  Its  policy 
contract  to  James  W.  Milam,  whereby,  In  con- 
stderation  of  a  premium  of  $49.18  then  paid, 
and  the  agreement  of  Milam  to  pay  a  like 
sum  annually  on  June  8th  for  eight  years 
thereafter,  and  after  the  expiration  of  the 
nine  years  to  pay  an  annual  premium  of  $98.- 
36,  It  Insured  the  life  of  James  W.  Milam 
for  $2,500.  Mary  C.  Milam,  the  wife  of 
James  W.  Milam,  was  named  as  the  benefi- 
ciary In  thk  policy.  James  W.  Milam  died  on 
June  8,  1915;  and,  proofs  of  death  having 
been  made,  and  the  company  having  declined 
to  pay  the  policy,  Mary  C.  Milam  filed  this 
action  on  September  2,  1915,  to  recover  the 
amount  named  in  the  policy. 

There  is  no  dispute  about  the  facts  of  this 
case ;  the  controverted  questions  relate  solely 
to  the  law  of  the  case.  The  policy  contains 
this  provision: 


"This  policy  shall  not  be  in  force  until  the 
first  premium  has  been  paid  thereon,  and  the 
policy  duly  delivered  during  the  lifetime  and 
good  health  of  the  insured. 

It  also  contained  this  further  provision: 
"In  case  of  death  after  one  year  from  the 
date  hereof  this  policy  shall  be  incontestable, 
except  for  nonpayment  of  premiums,  provided 
the  covenant  for  military  and  naval  service  in 
time  of  war,  as  provided  in  the  application, 
shaU  have  been  complied  with." 

By  bis  application,  which  is  made  a  part 
of  the  contract  of  Insurance,  Milam  agreed: 

"That  death  by  my  own  hand,  or  occasioned 
by  my  own  act,  whether  voluntary  or  involun- 
tary, whether  I  be  sane  or  insane,  or  whether 
death  be  intended  or  anticipated  as  the  result 
of  such  act,  or  in  consequence  of  actual  or  at- 
tempted violation  of  lan^g  within  one  year  from 
the  date  of  any  policy  issued  hereunder,  shall 
invalidate  the  insurance  and  forfeit  the  premium 
payments  to  the  company." 

By  way  of  defense  the  answer  alleged:  (1) 
That,  while  the  policy  bears  date  June  8, 
1914,  It  was  not  actually  delivered  imtil  June 
13,  1914;  (2)  that  Milam,  the  Insured,  com- 
mitted suicide  on  June  8,  1915,  which  was 
within  one  year  from  the  date  of  the  policy, 
and  that,  by  the  terAs  of  the  application 
above  set  forth,  all  liability  imder  the  policy 
was  thereby  annulled;  and  (3)  that  the  poli- 
cy was  procured  by  fraud  In  this  respect, 
that  at  the  time  of  and  before  the  date  of  the 
policy,  Milam  was  affected  vrith  gallstones 
and  that  he  fraudulently  concealed  that  fact, 
and  represented  that  he  had  never  stiffered 
from  that  disease. 

The  circuit  court  sustained  a  general  de- 
murrer to  the  answer;  and,  the  defendant 
having  decUned  to  further  plead.  Judgment 
went  for  the  plaintiff  for  the  amount  of  the 
policy.     The  company  appeals. 

The  governing  point  upon  which  the  whole 
case  hinges  is  this:  Did  Milam  die  after  one 
year  from  the  date  of  the  policy?  If  he  did, 
the  policy,  by  Its  terms,  is  Incontestable,  and 
the  Judgment  of  the  circuit  court  was  right 

[1]  1.  In  order  to  avoid  the  effect  of  the 
one  year  clause  after  which  the  policy  cotdd 
not  be  contested,  the  company  alleged,  and 
now  contends,  that  while  the  policy  bears 
date  Jime  8,  1914,  yet,  as  a  matter  of  fact 
the  policy  was  not  delivered,  or  the  first  pre- 
mium paid,  until  June  13,  1914;  and  that, 
Milam  having  died  on  June  8,  1915,  he  died 
within  a  year  "from  the  date"  of  the  policy. 

We  see  no  merit  in  this  contention.  While 
It  is  true  that  Insurance  companies  frequent- 
ly, and  we  believe  usually,  do  not  deliver  a 
policy  upon  the  day  of  its  date,  nevertheless 
all  the  provisions  of  the  policy  as  to  pay- 
ments of  future  premiums.  Its  maturity  if  it 
runs  for  a  term,  and  similar  provisions,  are 
calculated  from  the  day  of  Its  date.  Of 
course,  the  Insured  can  contract  for  a  policy 
to  be  dated  on  any  date  after  the  date  of  hlit 
application;  but,  as  a  matter  of  routtnft 
business,  policies  are  usually  dated  either 
accordii^  to  the  date  of  the  application,  or 
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ot  Its  execntlon,  and  are  subsequently  de- 
livered without  any  question  being  made  up- 
on tbat  subject  But  the  rights  of  the  par- 
ties to  the  contract  are  determined  by  the 
date,  and  all  future  premiums  are  to  be  paid 
accordingly. 

If  Milam  had  died  on  June  12,  1S15, 
without  having  paid  bis  second  premium 
due  on  June  8,  1915,  could  It  be  said  that 
his  policy  had  not  lapsed  for  failure  to  pay 
the  premium  when  due,  according  to  the 
terms  of  the  contract?  Under  such  a  state  of 
case  would  the  company  concede  that  his 
policy  was  In  force  on  June  12,  1915,  and 
that  Mllam  had  until  that  day  to  pay  the 
premium?  We  think  not.  Furthermore,  the 
policy,  by  Its  terms,  provides  that  the  period 
of  incontestability  shall  be  calculated  "from 
the  date"  of  the  policy,  not  from  the  date 
of  Its  delivery.  So  by  the  very  terms  of  the 
policy  the  one-year  period  of  Incontestability 
began  to  run  on  June  8,  1914. 

2.  The  company  further  insists,  however, 
that  if  June  8th  Is  to  control  as  the  date  of 
the  policy,  then  Mllam  died  within  one  year 
from  that  date,  and  ttie  poUcy  1b  contestable 
under  the  provisions  avoiding  It  for  suicide 
and  fraud,  and  that  the  demurrer  to  the 
answer  relying  upon  those  defenses  was  im- 
properly sustained. 

So,  speaking  concretely,  the  case  resolves 
Itself  to  this:  Was  June  8,  1915,  the  day 
of  Milam's  death,  within  or  after  one  year 
from  June  8,  1914? 

[2, 3]  The  rule  in  regard  to  the  computa- 
tion of  time  is  well  settled,  and  is  this: 
When  the  computation  is  to  be  made  from 
the  act  done,  the  day  on  which  the  act  is 
done  must  be  included;  but,  when  the  com- 
putation is  to  be  made  from  the  day  itself, 
and  not  from  the  act  done,  then  the  day  on 
which  the  act  is  done  must  be  excluded  from 
the  computation.  Handley  v.  Cunningham, 
12  Bush,  401;  Mooar  ▼.  Covington  City  Na- 
tional Bank,  80  Ky.  807;  Board  of  Council- 
men  of  Frankfort  v.  Farmers*  Bank  of  Ken- 
tucky, 105  Ky.  811,  49  S.  W.  811,  20  Ky. 
Law  Rep.  1635;  Erwin  v.  Benton,  120  Ky. 
548,  87  8.  W.  291,  27  Ky.  Law  Hep.  909,  9 
Ann.  Cas.  264;  Oeneva  Cooperage  Co.  v. 
Brown,  124  Ky.  16,  98  8.  W.  279,  30  Ky.  Law 
Rep.  272,  124  Am.  St.  Rep.  888;  Newton  v. 
Ogden.  126  Ky.  101,  102  S.  W.  865,  81  Ky. 
Law  Rep.  540;  Louisville  Ry.  Co.  v.  Welling- 
ton, 137  Ky.  728,  126  S.  W.  370,  128  S.  W. 
1077;  and  the  cases  there  cited ;  and  Lowry 
V.  Stotts,  138  Ky.  261,  127  S.  W.  789.  The 
working  of  the  rule  may  be  illustrated  by 
reciting  the  facts  and  the  conclusions  reached 
in  two  of  the  cases  cited. 

In  Handley  v.  Cunningham,  supra,  the 
question  was  whether  the  act  of  1871  redno 
ing  the  legal  rate  of  Interest  from  10  per  cent. 
to  *t  per  cent  was  In  force  on  September  Ist 
of  that  year,  the  date  of  the  notes  in  ques- 
tion.    The  statute  provided  that  it  should 


"take  effect  and  be  tn  force  from  and  after 
the  first  day  of  September,  1871."  The  court 
applied  the  rule  that  when  the  time  is 
counted  from  a  day,  the  day  was  not  to  be 
Included,  and  heed  that  the  act  of  1871  was 
not  in  force  on  September  1,  1871.  East 
Tennessee  Tel.  Co.  v.  Board  of  Conndlmen, 
etc.,  142  Ky.  408,  134  S.  W.  475,  is  also  a 
good  illustration  of  this  application  of  the 
rule.  But  in  Board  of  Couneilmen  of  Frank- 
fort V.  Farmers'  Bank  of  Kentucky,  supra, 
the  statute  required  that  an  appeal  should 
not  be  granted  except  within  two  years  next 
after  the  right  of  appeal  accrued.  In  that 
case  the  Judgment  was  rendered  on  Jan- 
uary 21,  1896;  the  appeal  was  granted  on 
January  21,  1898.  It  was  held  that  the  ap- 
peal had  not  been  granted  within  two  years 
next  after  the  judgment  had  been  rendered, 
because  the  two  years  expired  on  January 
20,  1898,  the  day  before  the  appeal  was 
granted. 

In  the  case  at  bar,  therefore,  the  year  of 
incontestability  must  be  computed  from  the 
dating  of  the  policy,  which  was  an  act  done 
on  June  8,  1914.  Manifestly,  therefore,  June 
8,  1914,  must  be  Included  in  the  computation, 
and  the  first  year  of  the  policy  expired  on 
June  7,  1915.  Otherwise  the  year  would 
liave  contained  366  days,  instead  of  365  days. 
But  by  the  terms  of  the  iwUcy  the  insured 
was  not  required  to  pay  the  second  premium 
until  the  first  day  of  the  second  year,  and,  as 
there  are  j^p  parts  of  days  to  be  considered, 
be  had  all  of  June  8,  1915,  in  which  to  pay 
.the  second  premium;  and  consequently  tbe 
policy  remained  In  force  throughout  that 
day.  Mllam  Iiavlng  died  on  June  8,  1915, 
while  the  policy  was  In  force,  and  not  con- 
testable, it  became  a  charge  against  the 
company.  The  fact  that  he  had  not  paid  the 
premium  for  the  second  year  when  be  died 
cannot  affect  the  appellee's  rights  under  the 
policy,  since  Mllam  was  not  then  in  default 
in  the  payment  of  any  premium.  Indeed,  the 
company  does  not  claim  that  the  policy  laps- 
ed for  failure  to  pay  the  second  premium. 

It  follows,  therefore,  that  since  Mllam  did 
not  die  within  one  year  from  the  date  of 
the  policy,  it  was  incontestable  upon  either 
ground  relied  upon,  and  that  the  circuit  court 
properly  sustained  the  demurrer  to  tbe  an- 
swer. 

Judgment  affirmed. 


JUDD'S  ADM'X  V.  SOUTHERN  RY.  CO. 

(Court  of  Appeals  of  Kentucky.    Oct  31,  1916.) 

1.  Masteb  ahd  Servant  <S=»261(4)— Irjitbies 
TO  Servant — Actions — ^Plkadinq. 
In  suit  for  death  of  locomotive  engineer, 
where  plaintiff  alleged  that  the  engine  whi<A  be 
was  required  to  run  was  unsafe  and  dangerous 
and  required  attention  at  an  unsafe  and  danger- 
ous part  of  the  rigiit  of  way,  and  that  deceased 
was  required  to  keep  it  in  operation,  the  petition 
was  fatally  defective  in  faihng  to  allece  that  de- 
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ceased  did  not  know  of  the  dangerooa  condition 
of  the  engine,  or  that  the  defects  were  not  obvi- 
ous and  could  not  have  been  discovered  by  the 
exercise  of  ordinary  care,  since,  in  the  absence  of 
such  allegationB,  it  must  be  assumed  to  the  coiip 
trary. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Di^.  {  853;  Dec.  Dig.  «=»261(4).] 

2.  Neguoence  <s=966C1)  —  Pboximate  Cause. 

The  negligent  act  or  omission  for  which  a 
party  is  liable  in  damages  is  one  that  proximate- 
ly, in  ordinary,  natural  sequence,  causes,  or  con- 
tributes to  causing,  injury  to  another,  where  no 
independent  efficient  cause  intervenes,  and  the 
injured  party  is  not  at  fault,  regardless  of  wheth- 
er the  injury  necessarily  or  immediately  follows 
the  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  g  69;  Dec.  Dig.  <S=5e(l).] 

3.  Neouqencb  <8=s>62(1)— "Pboxhiatb  Oauhe." 

Where  the  injury^  is  caused  by  an  interven- 
ing, independent,  efficient  cause,  to  which  defend- 
ant did  not  contribute  and  for  which  he  was  not 
responsible,  or  is  caused  by  plaintifl's  act  or 
omission,  defendant's  negligence  is  not  the  prox- 
imate cause,  and  plaintiff  cannot  recover. 

[Ed,  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  76,  78;   Dec.  Dig.  «=>62(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proximate  Cause.] 

4.  Nbguoence  €=362(1)  —  Pboximate  CACaE 
— Natural  Oonditionb. 

Ordinary  conditions  or  forces  of  nature,  such 
as  wind,  cold,  heat,  etc.,  usual  at  the  time  and 
place  under  tne  circumstances,  reasonably  to  be 
expected  and  foreseen  as  probable,  are  not,  in 
general,  independent,  efficient  causes  when  they 
affect  a  negligent  act  or  omission  in  causing  a 
result,  and  those  who  are  negligent  are  held  in 
law  to  know  the  usual  effect  of  such  forces  and 
are  liable, 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  76.  78;   Dec.  Dig.  (8=s>62(l).] 

B.  Master  awd  Seevawt  «=>247(1)— Injueieb 
TO  Servant— LiABiLiTT— Pboximate  Cause. 
A  railway  is  not  liable  for  injuries  to  its  en- 
gineer who  stopped  the  locomotive  at  a  danger- 
ous place  in  the  right  of  way,  due  to  ice  and 
snow,  in  order  to  make  repairs,  since  his  injury 
followed  as  the  proximate  result,  not  of  defective 
conditions  of  the  locomotive,  but  of  his  act  In 
choosing  an  unsafe  place  to  do  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  795;  Dec.  Dig.  <8=>247(1).] 

6.  Master  and  Servant  €=3il2(l)— Injuries 
TO  Servant— LiABn,iTT—pBoxiMATE  Cause 
— Safe  Place  to  Work. 
A  railroad  is  not  liable  for  the  denth  of  its 
locomotive  engineer  due  to  his  injuries  caused 
by  ice  on  the  right  of  way  at  a  place  where  he 
stopped  to  repau-  the  engine,  on  the  theory  that 
it  failed  to  provide  a  safe  place  for  him  to  work, 
since  he,  and  not  the  railroad,  chose  the  place  for 
work,  and  if  it  oould  reasonably  have  been  an- 
ticipated that  injury  would  result,  he,  and  not 
the  railroad,  should  have  anticipated  such  result 
[Ed.  Note. — For  other  cases,  see  Master  and 
SerA-ant,  Cent.  Dig.  Si  212,  213,  218;   Dec.  Dig. 
«=>U2(1).] 

Appeal  from  Circuit  Court,  Sbelby  County. 

Action  by  the  aidmlnistratrfx  of  Alfred  M. 
Jncld  against  the  Southern  Railway  Com- 
pany. Judgment  dismissing  tbe  petition,  and 
plalntlfl  appeals.    Affirmed. 

Robt  B.  Franklin  and  Robt  C.  Talbott, 
both  of  Lexington,  and  Ralph  Gilbert,  of 
ShelbyvlUe,  for  appellant     Willis,  Todd  & 


Bond,  of  Shelbyvllle,  and  Humphrey,  Middle- 
ton  &  Humphrey  and  Hora<»  L.  Walker,  all 
of  LouisvUle,  for  appellee. 

CLARKE,  J.  This  I9  an  action  by  appel- 
lant to  recover  damages  of  appellee  on  ac- 
count of  tbe  death  of  plaintiff's  Intestate, 
Alfred  M.  Judd.  The  lower  court  sustained 
a  general  demurrer  to  the  petition,  and,  ap- 
pellant declining  to  plead  further,  judgment 
was  rendered  dismissing  the  petition,  from 
which  Judgment  this  appeal  Is  prosecuted. 

Excluding  formal  parts,  the  material  al- 
legations of  the  petition  are  as  follows: 

"That  on  and  before  February  25,  1914,  the 
decedent  was  in  the  employ  of  the  defendant  as 
steam  locomotive  engineer  on  defendant's  rail- 
road, and  on  or  about  the  26th  day  of  February, 
1914,  was  directed  by  the  defendant,  in  the  ca- 
pacity of  locomotive  engineer  thereon,  to  conduct 
and  convey  one  of  its  trains  of  passenger  cars 
from  Louisville,  Ky.,  over  defendant's  road  to 
Lexington,  Ky. ;  that  the  defendant  furnished 
him,  as  its  servant,  a  steam  locomotive  engine 
and  tender  and  their  connections  for  said  pur- 
pose,  and  that  the  decedent,  as  engineer,  took 
charge  thereof  and  undertook  to  run  said  engine 
and  tender  and  haul  said  train,  and  that  the  de- 
cedent was  by  the  defendant  required,  while  act- 
ing as  engineer  thereof,  to  run  said  engine  and 
tender  and  to  keep  them  and  their  connections  in 
repair  and  running  order  while  out  on  defend- 
ant's road,  so  they  would  run  and  haul  defend- 
ant's train  on  said  oocasion;  that  on  said  occa- 
sion when  decedent  was  directed  to  run  said  en- 
gine and  tender  and  their  connections  on  said  trip 
as  aforesaid  tbe  weather  was  cold,  and  there 
was  ice  here  and  there  at  different  points  on 
defendant's  tracks.  The  plaintiff  states  that  the 
defendant  failed  to  exercise  ordinary  care  to  fur- 
nish, and  did  not  furnish,  the  decedent  with  an 
engine  and  tender  and  their  connections,  fit  and 
suited  for  the  purimse  stated,  and  that  the  de- 
fendant knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  the  weather  was  cold, 
and  that  there  was  ice  on  its  tracks  here  and 
there  and  at  different  places  on  its  tracks,  and 
that  said  places  were  not  reasonably  safe  and 
suited  to  repair  or  work  on  said  engine  and  ten- 
der and  their  connections,  and  that  the  said  en- 
gine and  tender  and  their  connections  were  not 
reasonably  fit  and  suited  for  said  trip,  and  that 
they  might  fail  or  cease  to  work  and  need  repair- 
ing at  any  point  on  its  road,  including  the  point 
where  there  was  ice  on  defendant's  road,  and 
where  it  was  not  a  safe  or  suitable  place  to 
repair  or  work  on  said  engine  and  tender  and 
their  connections;  and  the  plaintiff  states  that 
the  said  engine  and  tender  and  their  connections 
did  on  defendant's  road  at  one  or  more  points, 
and  at  a  point  in  Shelby  county,  Ky.,  tail  or 
cease  to  properly  work  so  that  the  train  could 
not  proceed  without  the  decedent  working  on  and 
repairing  said  engine  and  tender  and  their  con- 
nections at  said  point  on  defendant's  road,  and 
that  the  defendant  accordingly,  in  ordering  the  de- 
cedent to  go  out  on  said  trip  with  said  engine 
and  tender  and  their  connections,  uusuited  and 
unfit  for  said  purpose,  failed  to  exercise  ordi- 
nary care  to  see  to  it  that  the  decedent  would 
have  a  place  reasonably  safe  and  suited  to  do  the 
work  required  of  him,  to  repair  and  keep  in  run- 
ning order  said  engine  and  tender  and  their  con- 
nections, and  accordingly  failed  to  exercise  ordi- 
nary care  to  furnish  him  a  place  reasonably  safe 
and  suited  to  work  on  and  repair  said  engine  and 
tender  and  their  connections;  and  the  plaintiff 
states  that  tbe  decedent  at  said  point  in  Shelby 
county  on  defendant's  track  where  defendant's 
engine  and  tender  and  their  connections  failed  to 
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properly  work  and  required  p.ttention  from  the 
decedent  and  repairing  by  him  undertook,  in  the 
discbarge  of  his  duties,  to  work  on  and  repair 
said  engine  and  tender  and  their  connections, 
and  that  while  be  was  engaged  in  the  discbarge 
of  his  duty  to  work  on  and  repair  said  engine 
and  tender  and  their  connections,  and  while  he 
was  exercising  ordinary  care  for  hia  own  safety, 
the  decedent's  foot  slipped  on  said  ice  on  defend- 
ant's track  and  caused  him  to  fall,  which  fall  in- 
jured the  decedent,  from  which  injnty  he  shortly 
thereafter  died. 

"The  plaintiff  states  that  the  decedent,  when  he 
undertook  to  obey  the  defendant's  orders  to  haul 
and  carry  said  train  over  said  road,  did  not  know 
that  said  engine  and  tender  and  their  connections 
were  unfit  and  nnsuited  for  that  purpose,  and 
when,  at  the  point  aforesaid,  in  Shelby  county, 
Ky.,  defendant's  engine  and  tender  and  their  con- 
nections failed  to  properly  work,  and  needed  at- 
tention by  the  decedent  and  repairing  by  the  de- 
cedent, the  danger  of  undertaking  to  repair  and 
put  said  engine  and  tender  and  their  connections 
in  working  order  at  said  point  on  defendant's 
track  was  not  obvious  to  decedent,  and  that  he 
did  not  know  that  said  place  was  not  reasonably 
safe  and  suited  to  undertake  to  repair  or  put  in 
working  order  said  engine  and  tender  and  their 
connections. 

"The  plaintiff  states  that  the  decedent  received 
his  injuries  in  Shelby  county,  Ky.,  that  said  in- 
juries resulted  in  his  death,  and  that  his  said 
injuries  and  death  were  directly  caused  and 
brought  about  by  and  through  the  negligence  of 
the  defendant,  to  plaintiff's  damage  in  the  sum 
of  $35,000,  no  part  of  which  has  been  paid." 

As  stated  by  counsel  for  appellant  In  brief, 
the  negligence  complained  of  in  tbe  petition 
consists: 

"First,  of  failure  to  exercise  ordinary  care  to 
furnish  the  plaintiff  with  an  engine  and  tender 
fit  and  suited  for  the  purpose  intended;  second, 
that  the  defendant  failed  to  exercise  ordinary 
care  to  furnish  him  a  place  reasonably  safe  and 
suited  to  work  on  and  repair  said  engine  and 
tender." 

[t]  1.  Let  us  now  examine  the  petition  to 
ascertain  whether  or  not  it  states  a  cause  of 
action  upon  either  of  these  alleged  negligent 
acts  of  appellee.  It  will  be  noticed  that  with 
reference  to  the  first  alleged  act  of  negli- 
gence, namely,  the  failure  to  exercise  ordi- 
nary care  to  furnish  a  suitable  engine  and 
tender,  the  plaintiff  alleges  that  the  engine 
and  tender  were  unfit  and  unsuitable;  that 
this  condition  was  known,  or  by  the  exercise 
of  ordinary  care  could  hare  been  known,  by 
appellee,  and,  while  the  petition  states  that 
decedent  did  not  know  that  said  engine  and 
tender  and  their  connections  were  unfit  and 
unsuitable  for  the  purpose  for  which  he  was 
to.  use  them.  It  does  not  say  that  condition 
was  not  obvious  or  could  not  have  been  dis- 
covered by  him  by  the  exercise  of  ordinary 
care.  In  fact,  we  doubt  if  appellant  could 
have  made  consistently  that  allegation  In 
view  of  her  statement  that  it  was  not  only 
decedent's  duty  to  run  the  engine,  but  it  was 
also  his  duty  to  keep  it  In  repair  In  refer- 
ence to  the  parts  in  which  she  complains  It 
was  defective,  because  It  would  seem  the 
duty  to  keep  In  repair  Imposed  upon  him  the 
same  obligation  to  know  of  these  defects 
that  the  duty  to  furnish  imi>osed  upon  the 
appellee.  But,  however  that  may  be,  the 
petition  must   be  construed   most  strongly 


t  against  appellant,  and,  as  it  does  not  state 
I  the  alleged  defects  in  the  engine  were  not 
I  obvious,  nor  that  decedent  could  not  hare 
'  discovered  them  by  the  exercise  of  ordinary 
care,  it  must  be  assumed  they  were  obvious 
and  could  have  been  discovered  by  the  dece- 
dent by  the  exercise  of  ordinary  care  before 
he  started  out  on  the  trip  with  tbe  engine,  or 
at  least  at  some  place  suitable  for  such  woric 
as  was  necessary  to  keep  the  engine  in  run- 
ning order. 

[2-4]  As  stated  in  Benedict  Pineapple  Co. 
V.  Atlantic  G.  L.  R.  Co.,  55  Fla.  614,  46  South. 
732,  20  L.  R.  A.  (N.  S.)  92,  upon  which  appel- 
lant relies  to  sustain  her  contention: 

"Negligence  is  a  proximate  cause  of  an  injnry 
when  in  ordinary  natural  sequence  it  causes  or 
contributes  to  causing  the  injury  without  an  in- 
tervening independent  cause.  The  negligent  act 
or  omission  for  which  a  party  is  liable  in  dam- 
ages is  one  that  proximately — L  e.  in  ordinary 
natural  sequence — causes  or  contributes  to  caus- 
ing an  injury  to  another,  where  no  independent 
efficient  cause  of  the  injury  intervenes,  and  the 
injured  party  is  not  at  fault.  A  negligent  act  or 
omission  may  be  the  proximate  cause  of  injury, 
whether  such  injury  necessarily  or  immediately 
follows  the  negligence  or  not,  if  the  negligence  is 
in  ordinary,  natural,  unbroken  sequence  the 
cause  of  the  injury.  Shcarm.  &  Redf.  Neg.  I  26; 
[Benedict  Pineapple  Co.  v.  Atlantic  (V>ast  Line 
R.  Co.,  55  FU.  514,  46  South.  732]  20  L.  R.  A. 
(N.  S.)  92;  Milwaukee  &  St.  P.  R.  Co.  v.  Kel- 
logg, 94  U.  S.  469,  24  L.  Ed.  256. 

"Liability  for  negligence  extends  to  all  its  nat- 
ural, probable,  and  ordinary  results.  Any  injury 
that  under  the  circumstances  is  the  natural, 
probable,  and  ordinary  result  of  a  negligent  art 
or  omission  is  in  law  held  to  have  been  contem- 
plated by  the  negligent  party  as  a  probable  and 
proximate  result  of  the  negligence,  when  be  is  in- 
formed, or  by  ordinary  observation  woidd  have 
been  informed,  of  the  facts  and  circumstances  at- 
tending the  negligence.  Results  that  follow  in 
ordinary,  natural,  continuous  sequence  from  a 
negligent  act  or  omission,  and  are  not  produced 
by  an  independent  efficient  cause,  arc  proximate 
results  of  the  negligence ;  and  for  such  results 
the  negligent  party  is  liable  in  damages,  even 
though  the  particular  results  that  did  follow 
were  not  foreseen.  Where  the  injury  is  caused 
by  tbe  intervention  of  an  independent  efBcient 
cause  to  which  the  defendant  did  not  contribute 
and"  for  which  "he  is  not  responsible,  or  is  caus- 
ed by  the  act  or  omission  of  the  plaintiff,  the 
negligence  of  the  defendant  is  not  the  proximate 
cause  of  the  injury.  If  tbe  plaintiff  contributes 
proximately  to  causing  the  injury,  he  cannot  re- 
cover, unless  otherwise  provided  by  statute. 

"The  ordinary  conditions  or  forces  of  nature, 
such  as  ordinary  wind,  cold,  heat,  and  the  like, 
that  are  usual  at  the  time  and  place  and  under 
the  circumstances,  and  that  reasonably  should 
have  been  expected  or  foreseen  as  probably  to 
occur,  are  not,  in  general,  independent,  eflScient 
causes,  when  they  affect  or  operate  upon  a  neg- 
ligent act  or  omission  in  causing  a  result.  Those 
who  are  negligent  are  held  in  law  to  know  the 
usual  effect  of  ordinary  natural  conditions  and 
forces  upon  a  negligent  act  or  omission,  and  to 
have  contemplated  the  appearance  and  the  effect 
of  such  conditions  and  forces  upon  their  negli- 
gence or  upon  its  proximate  results,  and  to  be 
liable  in  damages  tor  the  natural  and  probable 
proximate  results  of  the  negligence.  13  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  457  et  seq.:  1  Thomp. 
Neg.  136 ;  Wharton,  Neg.  {  97." 

[6]  The  other  cases  cited  for  appellant.  In- 
cluding tlie  following  Kentucky  cases:  Bel- 
ser  T.  O.,  N.  O.,  &  T.  P.  R.  COn  152  Ky.  522, 
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153  S.  Wi.  742,  43  I*  R.  A.  (N.  8.)  1050;  Sny- 
dor  V.  Arnold,  122  Ky.  557,  92  S.  W.  289,  28 
Ky.  Law  Rep.  1250;  Watson  v.  K.  I.  Bridge 
Co.,  137  Ky.  619,  126  S.  W.  146,  129  S.  W. 
341;  Brown  v.  C.  &  O.  By.  Co.,  135  Ky.  798, 
123  S.  W.  298,  25  L.  R.  A.  (N.  S.)  717 ;  City 
of  Louisville  v.  Johnson,  69  S.  W.  803,  24 
Ky.  Law  Rep.  685, — fuUy  sustain  the  prin- 
ciples announced  in  the  Benedict  Pineapple 
Co.  Case,  supra,  and  all  of  those  principles 
we  recognize  and  indorse,  but  we  are  unable 
to  see  their  applicability  to  the  facts  of  this 
case.  As  above  pointed  out,  It  was  the  duty 
of  appellee  to  furnUih  a  suitable  and  fit  en- 
gine, which  upon  demurrer  it  is  assumed  It 
negligently  failed  to  do,  as  alleged  In  the 
petition.  It  was  decedent's  duty  to  make 
necessary  and  reasonable  repairs  to  keep  the 
engine  going,  which  he  did  not  do  until  it 
failed  to  work  at  all  at  a  place  out  in  the 
country.  Can  it  be  said  that  decedent's  in- 
juries received  from  the  condition  of  the 
place  where  this'  work  was  attempted  to  be 
done,  rather  than  the  defective  condition  of 
the  engine  followed  "in  ordinary,  natural, 
and  unbroken  sequence"  from  the  negligence 
of  the  master,  or  did  they  follow  "in  ordinary 
natural,  and  unbroken  sequence"  from  the 
selection  by  decedent  of  an  unusual  and  im- 
proper place  to  do  the  work  be  could  and 
ought  to  have  done  elsewhere? 

It  is  only  upon  assuming  that  he  did  not 
know  and  could  not  have  known,  in  the  ex- 
ercise of  ordinary  care,  of  the  defects,  that 
there  is  any  reason  shown  for  his  stopping 
the  train,  or  letting  It  stop,  and  attempting 
to  make  the  repairs  out  in  the  country  where 
he  was  bound  to  know  there  would  probably 
be  ice  at  that  time  of  the  year.  And  the 
courts  certainly  will  not  assume  that  it  was 
his  duty  to  make  such  repairs  at  such  a 
place,  exc^t  upon  necessity,  or  under  ex- 
traordinary circumstances.  The  petition  hav- 
ing stated  It  was  bis  duty  to  keep  the  engine 
in  repair,  it  must  follow  it  was  his  duty  to 
make  necessary  repairs  seasonably  and  in  a 
suitable  place,  and  not  to  do  so  at  an  unusual 
place  known  by  him  to  be  dangerous,  except 
In  an  emergency  or  upon  necessity.  The  pe- 
tition having  failed  to  disclose  any  necessity 
for  decedent's  selection  of  this  place  for  the 
work,  appellee  cannot  be  held  to  have  been 
required  to  anticipate  such  a  selection,  or  to 
make  such  a  place  safe  for  that  work,  and 
the  injury  did  not  result  "in  ordinary,  nat- 
ural, and  unbroken  sequence"  from  the  neg- 
ligence of  the  master  without  fault  of  the 
injured  servant.  It  therefore  results  that 
the  master's  negligence  was  not  the  proxi- 
mate cause  of  the  injury,  in  fact  did  not 
even,  "in  ordinary,  natural  and  unbroken 
sequence,"  famish  an  occasion  therefor,  un- 
der the  allegations  of  the  petition,  and  that 
the  petition  did  not  state  a  cause  of  action 
against  appellee  upon  which  appellant  could 
'  recover  for  the  alleged  defect  In  the  instru- 
mentality furnished  him  with  which  to  do 
hia  work. 


The  following  authorities:  L.  &  N.  R.  Co. 
V.  KeUTer,  132  Ky.  419,  113  S.  W.  433;  Lo- 
gan V.  C,  N.  O.  &  T.  P.  By.  Co.,  139  Ky.  202, 
129  8.  W.  675;  City  of  Lawrenceburg  v. 
Lay,  149  Ky.  490,  149  S.  W.  862,  42  L.  R.  A. 
(N.  S.)  480,  Ann.  Cas.  1914A,  1194;  Sandy 
River  Coal  Co.  v.  Dutton,  143  Ky.  411,  136 
8.  W.  614;  Setter's  Adm'r  v.  City  of  Mays>- 
vllle,  114  Ky.  60,  69  S.  W.  1074,  24  Ky.  Law 
Rep.  828 ;  Burton  v.  Cumberland  TeL  &  Tel. 
Co.,  118  S.  W.  287;  Georgetown  Tel.  Co.  v. 
McCuHough's  Adm'r,  118  Ky.  182,  80  S.  W. 
782,  26  Ky.  Law  Rep.  72;  29  Cyc.  492— state 
the  principles  applicable  to  the  facts  of  this 
case,  rather  tbau  those  relied  upon  by  ap- 
pellant 

[S]  2.  The  other  alleged  negligent  act  upon 
which  appellant  attempted  to  base  a  right  of 
recovery  was  the  failure  to  furnish  decedent 
a  reasonably  fiafe  place  in  which  to  do  his 
work.  The  petition  allies  that  appellee 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  the  weather  was 
cold,  and  that  there  was  ice  on  its  tracks 
here  and  there  and  at  different  places  along  its 
tracks,  and  that  said  places  were  not  reason- 
ably safe  and  suited  to  repair  and  work  on  said 
engine  and  tender  and  their  connections,  that 
the  danger  of  undertaking  to  repair  said  en- 
gine and  tender  on  appellee's  tracks  was  not 
obvious  to  decedent,  and  that  he  did  not 
know  that  said  place  was  not  reasonably  safe 
and  suited  to  undertake  to  r^alr  and  put 
in  working  order  said  engine  and  tender  and 
their  oonnectlODK. 

This  accident  occurred  In  February,  and 
the  employer  must  have  known  and  anticipat- 
ed that  upon  its  right  of  way,  in  the  county. 
In  this  latitude,  at  that  time  of  year,  ice 
would  be  here  and  there  and  at  different  places' 
along  its  tracks  as  alleged  in  the  petition; 
but  must  not  decedent  also  be  conclusively 
presumed  to  have  known  of  and  anticipated 
this  same  condition,  which  is  a  common  phys- 
ical ta.ct  within  the  ordinary  knowledge  of  all 
men,  and  can  he  be  heard  to  say  that  he  did  not 
know  of  this  condition  as  well  as  the  employ- 
er? We  think  not  The  rule  of  law  that 
compels  an  employer  to  take  knowledge  of 
and  anticipate  ordinary  physical  laws,  and 
conditions  in  connection  with  his  business 
Is  equally  as  Imperative  upon  the  employd 
in  the  discharge  of  his  duties  under  his  em- 
ployment, and  such  risks  as  are  incident  to 
such  conditions  are  necessarily  assumed  by 
the  employiS  in  accepting  the  employment. 
That  this  is  true  is  too  well  established  to 
require  argument  to  support  It,  and  we  shall 
merely  cite  the  following  authorities  In 
which,  upon  analogous  facts,  the  rule  has 
been  applied:  O'Bannon's  Adm'r  v.  L.  &  N. 
R.  Co.,  6  S.  W.  434,  9  Ky.  Law  Rep.  706; 
Piquegno  v.  Chicago  &  G.  T.  B.  Co.,  52  Mich. 
40,  17  N.  W  232,  50  Am.  Rep.  243;  Fay  v. 
O.,  St  P.,  M.  ft  O.  Ry.  Co.,  72  Minn.  192, 
75  N.  W.  15;  American  Tobacco  Co.  v. 
Adams,  137  Ky.  414,  126  S.  W.  1067.  More- 
over, the  petition  does  not  ebow  that  the 
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I)!  ace  where  the  work  was  being  done  by 
decedent  was  provided  by  appellee  for  auch 
work,  and  his  use  ot  that  place  for  the  pur- 
pose must  hare  been  shown  to  have  been 
necessary,  or  at  least  reasonable,  under  the 
ciroum&tances,  or  such  as  appellant  In  the 
ordinary  course  of  the  employment  was 
bound  to  anticipate,  which  does  not  appear 
from  the  petition.  Upon  the  other  hand, 
common  experience  and  common  knowledge 
forbid  the  assumption  that  such  a  place  was 
provided  or  ought  to  have  been  prepared  by 
the  employer  for  such  work  under  the  cir- 
cumstances here. 

Appellant's  contention  upon  this  point,  if 
sustained,  would  Impose  upon  railroad  com- 
panies not  only  the  duty  of  furnishing  Its 
operating  employes  a  reasonaUy  safe  place  In 
which  to  work,  but  to  make  their  entire 
rights  of  way  safe  for  all  kinds  of  work.  Such 
a  requirement  would  place  upon  railroad 
companies  of  the  conntry  a  burden  quite  Im- 
I>08slble  of  performance  during  the  winter 
time  at  least,  and  would  entail  an  expense 
so  stupendous  as  to  render  the  operation  of 
a  railroad  thoroughly  Impracticable. 

For  the  reasons  Indicated,  the  Judgment 
Is  affirmed. 


DODD  ▼.  BURNETT. 

<  Court  of  Appeals  of  Kentucky.    Nov.  8, 1916.) 

1.  Gabwishmknt  «=»63— Phopebtt  SvBnci— 
Fees  or  Publio  Ofticeb. 

The  fees  of  a  county  judge  for  services  as 
local  registrar  of  vital  statisticB  for  a  district 
composed  of  his  county,  under  appointment  by 
the  state  board  of  health  under  Ky.  St.  §  20fl2a, 
subsec.  4,  payable  under  subsection  20  to  the 
treasurer  of  the  county,  beln^  fees  in  the  hands 
of  a  state  officer,  are  not  subject  to  attachment. 
[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  §1  126-132;   Dec.  Dig.  €=63.] 

2.  Oabnishheitt  «=s63— Pbopebtt  Subject— 
Salabibs  of  Munictpai,  Officeks. 

The  salaries  of  olficers  of  municipal  corpo- 
rations are  excepted  from  the  general  rule  that 
the  fees  of  a  public  officer  of  the  state  are  not 
subject  to  attachment,  on  the  ground  that  a 
city  may  be  sued  at  law  or  in  equity. 

[Ed.  Note. — For  other  cases,  see  Garnish- 
ment.  Cent.  Dig.  U  126-132;  Dec.  Dig.  «=> 
63.1 

Appeal  from  Circuit  Ooort,  McCracken 
Comity. 

Action  by  S.  W.  Dodd  against  C.  P.  Bur- 
nett, with  attadiment  on  the  Judge  of  the 
McCracken  county  court  (Judgment  dh»- 
charging  attachment,  and  plalntifC  moves  for 
an  appeal.  Appeal  grasted,  and  judgment 
affirmed. 

Hendrlck  &  Nichols  and  Berry  &  Gross- 
ham,  all  of  Paducah,  for  appellant.  L.  B. 
Alexander,  of  Paducah,  for  appellee. 

CLAT,  O.  The  question  presented  on  this 
appeal  is  whether  or  not  fees  due  to  the 
local  registrar  of  vital  statistics  are  subject 
to  attachment. 

[1]  The   question   arises  In   the  following 


way:  Plaintiff,  S.  W.  Dodds,  sued  C.  P.  Bur- 
nett on  an  open  account,  and  obtained  a  gen- 
eral order  of  attachment,  which  was  served 
on  the  Judge  of  the  McCracken  coanty  court, 
and  required  him  to  answer  as  garnishee 
on  behalf  of  the  county.  The  defendant 
pleaded  that  the  money  attached  was  fees 
due  for  services  rendered  by  him  as  local 
registrar  of  vital  statistics  for  the  district 
composed  of  McCracken  county,  and  that 
such  fees  were  exempt  from  attachment  on 
the  ground  of  public  policy.  This  contention 
was  upheld  by  the  trial  court,  and  the  at- 
tachment discharged.  Plaintiff  has  moved 
for  an  appeal. 

The  local  registrar  of  vital  statistics  Is  ap- 
pointed by  the  state  board  of  health.  Sec- 
tion 2062a,  subsec.  4,  of  the  Kentucky  Stat- 
utes. He  receives  a  fee  of  25  cents  for  eaci 
birth  or  death  certificate  made  out  and  reg- 
istered with  or  reported  by  him.  Such  fees 
are  payable  by  the  treasurer  of  the  county 
In  which  the  registration  districts  are  located. 
Section  2062a,  subsec.  20,  of  the  Kentucky 
Statutes.  The  local  registrar  Is  therefore  a 
state  officer. 

It  has  long  been  the  settled  rule  in  this 
state  that  the  fees,  salary,  or  compensation 
of  a  public  officer.  In  the  bands  of  the  dis- 
bursing otflcer  of  the  state,  are  not  subject 
to  garnishment  or  attachment.  Webb  v.  Mc- 
Cauley,  4  Bush,  8;  Allen  v.  Russell,  78  Ky. 
105;  Bridgeford  v.  Keenehan,  8  Ky.  Zaw 
Rep.  268;  Dickinson  v.  Johnson,  UO  Ky.  236, 
61  S.  W.  267,  54  1l  B.  A.  566,  96  Am.  St 
Rep.  434,  22  Ky.  Law  Rep.  1686:  Sanders  A 
Walker  v.  Herndon  et  aL,  122  Ky.  760,  93  S. 
W.  14,  5  U  R.  A.  (N.  S.)  1072,  29  Ky.  law 
Rep.  326.  In  support  of  this  rule  two  rea- 
sons are  assigned:  (1)  The  state  cannot  be 
sued ;  (2)  the  state  is  entitled  to  the  free  and 
unhampered  labor  of  Its  officers,  and,  if  they 
were  permitted  to  be  harassed  by  attachment 
or  garnishment  proceedings,  it  would  Inters 
fere  with  their  efficiency  and  seriously  cripple 
the  public  service. 

[2]  The  salaries  of  officers  of  mnnidpal 
corporations  are  excepted  from  the  general 
rule,  on  the  ground  that  a  city  may  be  sued 
at  law  or  In  equity.  Speed  v.  Brown,  10  B. 
Mon.  109;  Rodman  v.  Mnsselman,  12  Bush, 
354,  23  Am.  Rep.  724;  Bridgeford  v.  Keene- 
han, supra. 

It  Is  suggested  by  cotmsel  for  plalntUf 
that  there  Is  no  more  reason  for  exempting 
the  salaries  of  state  officers  from  attachment 
on  the  ground  of  public  policy  than  there  Is 
for  exempting  the  salaries  of  municipal  of- 
ficers. However  this  may  be,  we  are  not  dis- 
posed at  this  late  day  to  change  the  rule, 
which  has  been  sanctioned  by  tbe  courts 
acquiesced  in  by  the  Leglslatare  for  a  i>eriod 
of  about  50  years.  It  follows  that  the  attach- 
ment was  properly  discharged.- 

Wherefore  the  appeal  Is  granted,  and  the' 
Judgment  affirmed. 


e=>For  other  cases  see  same  topic  and  KB7-NUUB£R  In  all  Key-Numbared  Slsesta  and  ladesas 
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HOLCOMB  T.  GRAND  LODGE,  BROTHER- 
HOOD OF  RAILROAD  TRAINMEN. 

(Court  of  Appeals  of  Kentucky.    Nov.  1,  ISIO.) 

Insurance  «=>791(2)— MtmiAi.  Bbnetit  Iit- 

SUBANCE    —    POUCIES  —    COITBTBIIOIIOIT    — 

"Total  DiSABrLrrr." 
A  policy  issued  by  a  fraternal  insurer  pro- 
vided that  the  full  amount  of  the  benefits  should 
be  payable  upon  insured  becoming  permanent- 
ly or  totally  disabled  within  the  meaning  of  the 
constitution.  The  constitution  declared  that, 
should  any  member  fai  good  atftnding  suffer  am- 
putation or  severance  of  on  entire  hand  or 
foot  or  the  complete  and  permanent  loss  of 
both  eyes,  he  should  be  considered  totally  and 
permanently  disabled.  Only  railroad  trainmen 
were  eligible  to  Join  the  order,  Insured  lost 
one  eye  by  reason  of  a  cinder,  and  the  mght  of 
the  other  eye  was  affected  so  that  he  could  not 
continue  his  occupation  of  flagman,  though  be 
could  see  sufficiently  to  recognize  people  30 
or  40  feet  away.  Held  that,  as  the  constitution 
was  plain,  and  as  there  were  no  provisions  that 
the  term  "total  disability"  should  mean  total 
disability  from  following  railroad  work,  insured 
was  not  entitled  to  recover  the  benefit. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  H  1061,  1962;   Dec.  Dig.  ®=>791(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Total  DisabiUty.] 

Appeal  tram  Circuit  Court,  McCracken 
County. 

Action  by  I.  W.  Holcomb  against  tne 
Grand  Lodge,  'Brotherhood  of  Railroad  Train- 
men. From  a  Judgment  for  defendant,  plaln- 
titC  appeals.    Affirmed. 

Campbell  &  Campbell  and  F.  D.  Graves,  all 
of  Paducab,  for  appellant.  Wheeler  ft 
Hughes,  of  Paducah,  for  apprilee. 

TURNER,  J.  In  December,  1911,  the  ap- 
pellee, a  fraternal  Insurance  company,  Issued 
to  appellant  a  policy  of  insurance  In  class  O 
of  its  organization,  wherein  It  agreed,  In  con- 
sideration of  the  premiums  paid  and  to  be 
paid,  to  pay  appellant  or  the  named  benefi- 
ciary In  the  event  of  his  death  or  total  dis- 
ability the  sum  of  $1,600  In  accordance  with 
the  terms  of  the  contract 

It  was  provided  In  appellee's  constitution 
that  policies  issued  by  It  in  class  C  should  be 
for  $1,500,  and  that  the  full  amount  thereof 
should  be  payable  upon  the  Insured  becoming 
permanently  or  totally  disabled  within  the 
meaning  of  section  68  of  the  constitution. 
Section  68  reads  as  follows: 

"Any  t)eneficiary  member  In  good  standing 
who  shall  suffer  the  amputation  or  severance 
of  an  entire  hand,  at  or  above  the  wrist  Joint,  or 
who  shall  suffer  the  amputation  or  severance 
of  an  entire  foot,  at  or  above  the  ankle  joint, 
or  who  shall  suffer  the  complete  and  perma- 
nent loss  of  sight  of  both  eyes,  sliall  be  con- 
sidered totally  and  permanently  disabled,  and 
•hall  thereby  t>e  entitled  to  recover,  upon  fur- 
nishing sufficient  and  satisfactory  proofs  of 
•neb  total  and  permanent  disability,  the  full 
amount  of  his  beneficiary  certificate,  but  not 
otherwise." 

Appellant  at  the  time  the  policy  was  is- 
sued was  a  flagman  employed  by  a  railroad 
com[)any,  and  thereafter,  on  the  6th  of  May, 


1012,  while  engaged  In  his  said  occupation, 
was  injured  by  a  cinder  which  struck  him 
in  the  left  eye,  by  reason  of  which  he  was 
made  practically  blind  la  that  eye,  and  be- 
cause of  which  Injury  he  lost  his  position  as 
flagman,  and  was  unable  to  obtain  another 
IXMition  of  a  similar  kind. 

This  Is  an  action  seeking  a  recovery  on 
the  Insurance  policy  upon  the  theory  that  ap- 
pellant was  totally  and  permanently  disabled 
within  the  meaning  of  the  itollcy  and  of  the 
constitutional  provision  quoted. 

By  agreement  of  parties  the  canse  was  sub- 
mitted to  the  court,  without  the  intervention 
of  a  Jury,  for  the  trial  ef  both  the  issues  of 
law  and  fact,  and  the  court,  after  separating 
its  finding  of  law  and  fact,  entered  a  Judg- 
ment dismissing  the  plaintiff's  petition,  and 
from  that  Judgment  this  appeal  Is  prosecut- 
ed. The  only  question  necessary  to  be  deter- 
mined is  whether  there  was  such  a  total  dis- 
ability as  is  contemplated  in  the  provision 
quoted. 

The  evidence  shows  that  the  cinder  struck 
the  appellant  in  the  lei!t  eye,  and  that  he  was 
almost  totally  blind  In  that  eye,  although  he 
could  sUll  teU  daylight  from  dark;  that  both 
of  his  eyes  were  affected,  and  that  at  times 
the  right  eye  was  almost  as  bad  as  the  left 
eye;  that  sometimes  he  could  tell  persons 
across  the  street ;  that  he  lost  his  position  as 
flagman  because  of  the  injury  to  his  eye,  and 
had  been  refused  similar  employment  upon 
application  to  other  companies  for  that  rea- 
son; that  he  and  his  wife  had  since  run  a 
lunch  counter  or  restaurant,  but  that  he  had 
been  unable  to  do  any  work  which  required 
the  use  of  his  eyesight;  that  since  the  acci- 
dent he  had  been  able  to  walk  around  the 
streets  alone  without  a  cane  or  other  assist- 
ance, and  to  drive  a  buggy  around  the  streets 
of  Paducah ;  that  during  the  progress  of  the 
trial  he  was  able  to  recognize  persons  in  the 
courtroom  30  or  40  feet  distant  from  him. 

The  argument  for  the  appellant  Is  that 
total  disability  within  the  meaning  of  the 
policy  is  a  relative  matter,  and  must  be  ap- 
plied in  this  case  to  the  insured  in  the  light 
of  his  vocation  as  a  flagman ;  that  it  must  be 
held  to  be  a  total  disability  because  It  pre- 
vents blm  from  discharging  the  customary 
duties  of  that  vocation,  and  that,  as  appel- 
lant was  at  the  time  the  contract  was  entered 
into  a  flagman  and  engaged  In  the  operation 
of  trains,  the  contract  must  be  construed  as 
having  particular  reference  to  his  vocation 
as  such  trainman,  and  that,  Inasmuch  as  the 
loss  of  one  eye  is  a  total  disability  so  far  as 
that  vocation  is  concerned,  the  contract 
should  be  interpreted  in  the  light  of  his  oc- 
cupation. 

That  there  are  cases  Justifying  such  an  In- 
terpretation where  reference  is  made  In  the 
policy  of  Insurance  to  the  insured's  vocation, 
and  the  contract  may  be  fairly  interpreted 
from  its  terms  to  have  reference  to  his  par- 
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tlcular  Tocatlon  althongh  he  may  thereafter 
be  able  to  follow  a  different  vocation,  there  is 
no  doubt.  Aa  in  this  case,  if  the  policy  had 
undertaken  to  Indemni^  the  appellant 
against  any  such  total  disability  as  woald 
prevent  him  from  following  his  occupation  as 
a  flagman,  then  undoubtedly  he  could  recover ; 
but  in  the  policy  in  question  his  occupation  is 
not  referred  to,  and  his  occupation  must  be 
treated  aa  a  mere  circumstance,  and  not  as  a 
determining  factor  in  fixing  the  liability  of 
the  company. 

It  la  true  that  the  appellant  at  the  time 
the  contract  was  entered  into  was  a  trains 
man,  and  it  may  be  true,  as  asserted  in  ap- 
pellant's brief  (although  the  record  does  not 
disclose  it),  that  none  other  than  trainmen 
were  eligible  to  membership  ia  the  organiza- 
tion, but  that  is  not  to  be  deemed  conclusive 
in  the  absence  of  some  provision  In  the  con- 
tract that  he  waa  to  be  indemnified  for  such 
total  disability  as  might  prevent  him  from 
following  that  vocation  as  distinguished  from 
a  total  disability  to  follow  unv  vocation. 
For,  although  appellant  at  the  time  was  a 
flagman,  it  cannot  be  assumed  that,  If  he 
thereafter  ceased  to  be  one,  the  Insurance 
would  have  ceased  If  be  had  continued  to 
pay  his  premiums. 

The  policy  In  this  case  clearly  was  not  an 
Insurance  against  such  total  disability  as 
might  prevent  appellant  from  following  his 
vocation  as  a"  flagman,  but  was  against  such 
total  disability,  In  a  broader  and  more  com- 
prehensive sense,  which  might  prevent  him 
from  following  that  or  any  other  vocation. 

The  language  Is  clear,  explicit  and  unam- 
biguous, and  that  appellant  has  not  suffered 
the  complete  and  permanent  loss  of  the  sight 
of  both  eyes  is  perfe'ctly  clear,  and  for  that 
reason  there  can  be  no  recovery.   - 

The  Judgment  is  affirmed.  '^ 

r 


LEECH  et  al.  v.  FARMERS'  TOBACCO 
WAREHOUSE  CO. 

(Court  of  Appeals  of  Kentucky.    Oct.  81,  1916.) 

1.   CORSPIHACT  ®S>8,  14  —  OlVH,  LlABILITT  — 

Definition. 
Where  t*o  or  more  persons  enter  into  a 
"conspiracy,"  an  unlawful  agreement  or  arrange- 
ment to  affect  injurioualy  or  destroy  the  busi- 
ness of  another  person  or  corporation,  and,  in 
pursuance  of  such  conspiracy,  to  carry  it  oat, 
circulate,  or  cause  to  be  circulated,  false  and 
damaging  reports  against  the  person  whose  busi- 
ness it  is  sought  to  injure  or  destroy,  or  commit 
'  acts  tending  to  accomplish  the  object  of  the  con- 
spiracy, and  the  effect  of  the  reports  or  acts  is 
to  injure  or  destroy  the  business  affected,  the 
persons  engaged  in  the  conspiracy  will  be  in- 
dividually and  jointly  liable  for  the  damage  sus- 
tained by  the  aggrieved  party,  the  gist  of  the  of- 
fense being  the  damage,  and  not  the  conspiracy. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent.  Dig.  H  7-11,  14 ;   Dec.  Dig.  <S=98,  14. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conspiracy.] 


2.  CoNBFiBACT  «=9l&— Civil  Ijabilitt— Evt 

DENCK. 

It  is  allowable  to  show  a  conspiracy  to  injarc 
a  person's  business  by  circumstances  of  varioos 
natures,  and  by  separate  incidents  and  isolated 
acts  and  utterances,  which,  though  by  themselTei 
not  sufficient  to  establish  a  conspiracy,  when  ctd- 
lected  and  put  together,  are  sufficient  to  show  it. 
[Eld.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  S{  25,  26;  Dec.  Dig.  «s>19.] 

8.  CONBPIBAOT  «=»1&— CiVn.  LlABILlTT— EVI- 
DKNCB. 

A  wide  latitude  in  the  introduction  of  evir 
dence  tending  to  .establish  a  conspiracy  to  injure 
the  business  of  another  is  admissible,  when  the 
various  facts  and  circumstances  devdoped  hare 
a  tendency  to  show  the  conspiracy,  who  the  con- 
spirators are,  and  their  evil  purpose. 

[Ed.  Note.— For  other  eases,  see  Gonapiiacy, 
Cent.  Dig.  |{  2S,  26;  Dee.  Dig.  «=>19.] 

4.  CoNSPiRACT  ifl-jO    Civn;  Liabiutt— Coh- 

SBitaACT  TO  Dkstbot  BtramsBB. 

.(Any  person  or  any  number  of  persons  have 
the  right,  singly  or  in  concert,  to  suspeod  or 
abandon  entirely  their  business  relations  with 
another,  whether  for  good  cause  or  caprice,  prej- 
udice or  malice,  unless  the  suspension  or  aban- 
donment of  relations  is  pursuant  to  a  conspiracy 
to  injure  or  destroy  the  business  of  the  other, 
and  it  hag  been  injured  or  destroyed  by  the  con- 
spirators, y    ^ 

[EJd.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  H  7-11;   Dec.  Dig.  «=>8.] 

6.  COUBFIBAOT  «=>19— OONSPIKACT  TO  IlMUU 

PusiNEss — Sdfficienot  of  Evidence. 

'  In  an  action  for  conspiracy  to  injure  the 
business  of  a  tobacco  warehouse  company,  evi- 
dence held  to  show  that  defendant  buyers  of 
tobacco  ceased  to  attend  the  sales  of  the  hoose 
on  account  of  their  dislike  for  its  temporary  sales 
leader  and  floor  manager,  and  not  throng  any 
desire  to  destroy  or  injure  the  business  of  the 
housa,'^  . 

[Ed/ Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  !!  25,  26;  Dec.  Dig.  <S=>19.] 

6.  CONSPIRACT    «=38— GONSFIBAOT    TO    InJTU 

Business— REFnsiNO  to  Dkax  THESEwriB. 
Tobacco  buyers  had  the  legal  right,  without 
siibjecting  themselves  to  liability  for  conspiracy, 
to  agree  that  they  would  not  attend  sales  at  a 
tobacco  warehouse  if  a  person  offensive  to  them 
had  anything  to  do  with  such  sales  in  |he  capac- 
ity of  floor  manager  or  sales  leader. 

[Ed.  Note.— For  other  cases,  see  Oonspiraey, 
Cent  Dig.  IS  7-11;   Dec.  Dig.  «=)8.] 

7.  EvioENCE  ^=»253(9  —  Acts  of  Oohsfixa- 
tors. 

In  an  action  against  tobacco  buyers  for  con- 
spiracy to  injure  or  destroy  the  business  of  a 
tobacco  warehouse  company,  defendants  coold 
not  be  held  responsible,  individually  of  collec- 
tively, for  what  one  of  them  said  or  did,  in  the 
absence  of  evidence  that  he  spoke  for  them,  or 
that  they  encouraged  or  approved  his  acts  or 
declarations. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  if  096-998;    Dec.  Dig.  «=>253(2).] 

8.  CONSMBAOT      «=»18— PlJSAJ)I»«— LlABIUIt 
OF  OoNSnBATOB  FOB   BI.A.NDEB. 

In  an  action  by  a  tobacco  warehouse  com^ 
ny  against  tobacco  buyers  for  conspiracy  to  in- 
jure its  business,  the  fact  that  the  warehouse 
company  failed  to  make  a  case  against  the  buy- 
ers did  not  deny  It  the  right  to  recover  in  the  ac- 
tion against  one  defendant  for  his  slanderous  ut- 
terances calculated  to  injure  the  warehouse's 
business,  for,  though  a  conspiracy  is  charged,  if 
on  trial  the  evidence  connects  but  one  penoa 
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with  a  wrong  actually  committed,  plaintiff  may 
recover  against  him  as  if  he  had  been  sued  alone. 
[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  {{  18-24;  Dec.  Dig.  <e=>18.] 

Appeal  trom  Circuit  Court,  Madison 
OQjjpty. 

^uit  by  the  Farmers'  Tobacco  Warehouse 
Company  against  J.  S.  Leech  and  others. 
From  a  judgm^t  tor  plaintiff,  defendants 
appeal.  Judgment  reversed,  with  directions 
to  proceed  in  conformity  with  the  opinion. 

John  Noland  and  Wr-K  Moberley,  both  of 
Blchmond,  Allen  &  Duncan,  of  Lexington,  and 
Pendleton,  Bush  ft  Bush,  of  Winchester,  for 
appellants.  B.  A.  Cmtdlier,  of  Winchester, 
and  Cbenault,  Wallace  &  Wallace,  of  Rich- 
mond, for  appellee. 

CARROLL,  J.  This  is  a  suit  brought  by 
the  Farmers'  Tobacco  Warehouse  Company 
against  J.  8.  Leech,  J.  S.  Thomas,  John 
Smith,  Individually  and  as  agent  of  the  3.  P. 
Taylor  Tobacco  Company,  Charles  W.  Stew- 
art, indivldiuOly  and  as  agent  of  the  B.  J. 
cyBrlai  Company,  and  W.  P.  Judy,  individ- 
ually and  as  agent  of  the  B.  J.  Reynolds  To^ 
bacco  Company,  to  recover  damages  on  ac- 
count of  an  alleged  conspiracy  entered  into 
by  the  persons  named  in  their  individual  ca- 
pacities to  injure  the  business  of  the  com- 
pany. The  Taylor  Company,  the  O'Brien 
Company,  and  the  Reynolds  Company  were 
made  defendants  upon  the  theory  that  these 
companies  were  liable  for  the  acts  and  con- 
duct of  their  agents.  Smith,  Stewart,  and 
Judy,  in  their  efforts  to  destroy  the  business 
and  property  of  the  tobacco  company.  The 
petition  was  filed  on  March  2,  1914,  and,  aft- 
er setting  out  that  the  Farmers'  Tobacco 
Warehouse  Company  was  a  corporation  or- 
ganized for  the  purpose  of  receiving,  storing, 
and  selling  on  the  floor  of  its  warehouse,  lo- 
cated In  Richmond,  Ky.,  tobacco  of  farmers 
who  brought  their  tobacco  to  this  house  for 
sale,  charged,  in  substance: 

That  Leech  and  Thomas  as  individuals,  and 
the  Taylor  Company  through  its  agent,  Smith, 
the  O'Brien  Comptmy  through  its  agent,  Stew- 
art, and  the  Reynolds  Company  through  its 
agent,  Judy,  were  engaged  in  1913  and  1914,  and 
had  been  for  several  years  prior  thereto,  in  the 
business  of  buying  tobacco  on  the  tobacco  market 
in  Richmond.  That  during  the  tobacco  season 
of  1913-14  there  were,  besides  it,  two  other  to- 
bacco warehouses  in  Richmond,  to  wit,  the  Mad- 
ison Tobacco  Warehouse  Company,  and  the 
Home  Loose  Leaf  Warehouse  Company,  engaged 
in  competition  with  each  other  in  conducting  the 
same  character  of  business.  That  the  defend- 
ants "did,  in  January,  1914,  maliciously,  unlaw- 
fully, and  wickedly  conspire,  combine,  confeder- 
ate, and  agree  together,  between  and  among  them- 
selves, to  estrange  and  alienate  the  patrons  of 
this  plaintiff,  both  growers  of  tobacco  and  buy- 
ers ot  tobacco,  and  to  oppose  and  ruin  the  trade 
with,  and  the  good  wiU  towards,  the  plaintiff, 
and  to  destroy  it,  and  to  drive  the  plaintiff  com- 

Sletely  out  of  business,  by  circulating,  and  caus- 
ig  to  be  circulated,  false  and  injurious  reports 
against  the  plaintiff,  such  as  that  it  should  not 
be  in  the  market  at  Richmond;  that  it  was  not 
needed;  that  it  ought  to  be  put  out  of  business ; 
that  it  would  be  put  out  of  business  before  a 


certain   time;    that   the   farmers  should   bring 

their  tobacco  to  the  Madison  Tobacco  Warehouse 
and  the  Home  Loose  Leaf  Warehouse,  as  they 
could  get  a  better  price  for  their  tobacco  there; 
and  that  the  plaintifrs  officers  and  stockholders 
were  thieves  and  robbers.  That  the  defendants 
did,  on  the  29th  day  of  January,  1914,  go  out  to 
the  plaintiff's  warehouse,  for  which  day  a  sale  of 
tobacco  was  scheduled,  and,  by  agreement,  under- 
standing, and  conspiracy  by,  between,  and  among 
themselves,  refused  to  bid  reasonable  prices  for 
tobacco,  made  ridiculously  low  bids  on  tobacco 
that  day,  so  as  to  make  the  sale  at  the  plain- 
tiff's house  a  perfect  Joke  and  a  farce,  and  to 
embarrass  the  plaintifrs  business  and  drive  its 
patrons  to  the  other  two  warehouses,  and  to  dis- 
criminate against  this  plaintiff,  to  the  benefit  of 
the  other  said  warehouse  companies.  That  when 
said  ridiculonsly  low  prices  were  bid  by  defend- 
ants, their  bids  were  rejected  by  the  growers, 
or  those  in  charge  of  the  sale,  in  accordance  with 
the  latter's  rights.  The  defendants,  without 
any  fault  on  the  part  of  the  plaintiff,  walked  out 
of  plaintiff's  warehouse  in  a  body,  held  a  meeting 
later  in  the  day,  at  which  they  agreed  and  con- 
spired among  and  between  themselves  not  to  re- 
turn to  buy  at  the  plaintiff's  warehouse,  and 
notified  the  plaintiff  of  that  fact.    •    *    * 

"That  as  a  result  of  said  action  and  conspiracy 
on  the  part  of  the  defendant  buyers  a  great  deal 
of  the  tobacco,  in  fact,  the  greater  part  of  it,  on 
the  floor  and  in  the  shed  of  the  plaintiff  compa- 
ny's warehouse  for  sale  there  was  removed  and 
taken  to  the  other  two  said  warehouses  in  the 
Richmond,  Ky.,  market,  for  sale,  and  in  which 
latter  said  warehouse  companies  some  of  said 
defendants  had  pecuniary  interest.  That  grow- 
ers, who  had  arranged  to  sell  their  tobacco  at  the 
plaintiff's  warehouse,  lost  confidence  in  the  mar- 
ket there  on  account  of  the  unlawful  acts  of  the 
defendants,  as  hereinbefore  described  and  here- 
inafter to  be  described,  and  naturally  took  their 
tobacco  elsewhere  for  sale,  thus  unlawfully  and 
maliciously  drawing  away  from  the  plaintiff  its 
patrons  and  its  business,  preventing  it  from  han- 
dling and  selling  many  thousands  of  pounds  of 
tobacco  over  its  floors,  which  it  would  otherwise 
have  sold,  thus  causing  great,  i>ermanent,  con- 
tinuing, and  irreparable  injury  to  this  plaintiff. 
That  said  injurious  reports  originated  and  circu- 
lated by  the  defendants,  and  the  reports  of  said 
unlawful  acts  of  the  defendants,  have  been  cir- 
culated and  have  reached  far  and  wide  over  Mad- 
ison and  many  other  counties,  and  to  the  tobacco 
growers  of  said  counties,  so  as  to  have  destroyed, 
ruined,  and  impoverished  this  plaintiff  in  its 
business.    •    •     • 

"That  said  combination,  agreement,  conspira- 
cy, and  acts,  as  above  alleged,  on  the  part  ot  the 
defendants  was  entered  into  and  done  by  them 
for  the  purpose  of  wrongfully  discriminating 
against  the  plaintiff  in  favor  of  the  two  other 
said  warehouse  companies  on  the  Richmond  to- 
bacco market,  and  for  the  purpose  of  regulating, 
controlling,  and  fixing  the  price  of  loose  leaf  to- 
bacco; and  that  said  combination,  agreement, 
understanding,  and  conspiracy  was  entered  into 
by  said  defendants  for  the  purpose,  and  having 
the  effect,  of  placing  the  whole  management  and 
control  of  the  loose  leaf  tobacco  business  on  the 
said  Richmond  tobacco  market  in  the  hands  of 
the  Madison  Tobacco  Warehouse  Company  and 
the'  Home  Loose  Leaf  Warehouse  Company,  with 
the  intent  and  to  have  the  effect  to  limit,  fix,  or 
to  establish,  or  to  change  the  price  and  the  sale 
of  all  the  loose  leaf  tobacco  on  the  said  Richmond 
tobacco  market.    •    •    • 

"lliat  by  reason  of  said' unlawful  and  mali- 
cious agreement,  understanding,  conspiracy,  and 
acts  of  the  defendants,  as  hereinbefore  alleged, 
the  plaintiff's  trade  and  good  wUl  to  its  business 
has  suffered  permanent  dnd  irreparable  injury ; 
its  business  has  been  in  effect  completely  destroy- 
ed, ruined,  and  impoverished,  to  this  plaiutiS's 
damage  in  the  sum  of  $40,000." 
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By  consent  of  parties  the  petition  was  trav- 
ersed of  record,  and  thereafter  the  case 
went  to  trial  before  a  jury,  with  the  result 
that  there  was  a  verdict  and  judgment 
against  Leech  for  $2,000,  against  Thomas  for 
$2,000,  against  Smith  and  the  Taylor  Tobac- 
co Company  for  $2,000,  against  Stewart  and 
the  O'Brien  C!ompany  for  $2,000,  and  against 
Judy  and  the  Reynolds  Tobacco  Company 
for  $2,000.  From  that  Judgment  this  appeal 
is  prosecuted. 

A  number  of  grounds  for  reversal  are  pre- 
sented by  counsel  for  the  appellants,  but  as 
we  have  reached  the  conclusion  that  the  mo- 
tloa  made  and  overruled,  to  direct  the  Jury 
to  return  a  verdict  in  their  favor,  should 
have  been  sustained,  we  will  confine  the 
opinion  to  a  statement  of  the  reasons  that 
liave  Induced  us  to  come  to  this  conclusion. 

Before,  however,  entering  upon  a  discus- 
sion of  the  facts,  it  may  be  well  to  state  the 
principles  of  law  controlling  cases  like  this, 
for  the  purpose  of  showing  that,  when  mea- 
sured by  these  principles,  the  evidence  did 
not  sufficiently  show  the  conspiracy  charged 
to  warrant  the  submission  of  the  case  to  a 
Jury,  although  the  petition  stated  a  good 
cause  of  action. 

[1]  Tb^  mile,  so  wall  established  that 
there  Is  really  no  conflict  in  the  authorities, 
is  that  if  two  or  more  persons  enter  into  a 
conspiracy,  that  is,  an  unlawful  agreement 
or  arrangement  for  the  purpose  of  affecting 
injuriously  or  destroying  the  business  of 
another  person  or  corporation,  and  in  pur- 
suance of  this  conspiracy,  and  for  the  purpose 
of  carrying  it  out,  circulate,  or  cause  to' be 
circulated,  false  and  damaging  reports 
against  the  person  whose  business  It  is 
sought  to  injure  or  destroy,  or  commit  acts 
tending  to  accomplish  the  object  of  the  con- 
spiracy, and  the  effect  of  the  reports  or  acti9 
is  to  injure  or  destroy  the  business  affected, 
the  persons  engaged  in  the  conspiracy  will 
be  individually  and  Jointly  liable  for  the 
damage  the  aggrieved  party  has  sustained. 
But  the  gist  of  the  offense  is  the  damage, 
and  not  the  conspiracy.  Persons  may  enter 
into  a  conspiracy  for  the  purpose  of  injuring 
or  destroying  the  business  of  another,  but 
unless  as  a  result  of  this  conspiracy  the  busi- 
ness intended  to  he  injured  or  destroyed  has 
been  Injuriously  affected  or  destroyed,  no 
cause  of  action  will  He. 

[2,  8]  It  is  also  well  recognized  that  as  It 
is  extremely  difficult,  if  not  impossible,  to 
establish  the  conspiracy  by  direct  evidence, 
it  is  allowable  to  show  it  by  circumstances 
of  various  natures,  and  by  separate  incidents 
and  isolated  acts  and  utterances  which,  al- 
though by  themselves  not  sufficient  to  estal>- 
lisb  a  conspiracy,  yet  when  collected  and 
put  together  are  sufficient  to  show  it.  And 
so  a  wide  latitude  in  the  introduction  of 
evidence  tending  to  establish  the  conspiracy 
is  admissible  when  the  various  facts  and  cir- 
cumstances  developed   have  a   tendency  to 


show  the  conspiracy,  who  the  oonspiratots 

are,  and  their  evil  purpose. 

[4]  It  is  also  elementary  that  any  person 
or  any  number  of  persona  has  the  right  at 
any  time,  either  singly  or  in  concert,  to  sus- 
pend for  a  time  or  abandon  entirely  their 
business  relations  with  any  other  person, 
whether  the  suspension  or  abandonment  is 
for  good  cause  or  is  the  result  of  caprice, 
prejudice,  or  malice,  unless  the  suspension  or 
abandonment  of  sudh  relations  is  pursuant 
to  a  conspiracy  entered  into  for  the  punwse 
of  injuring  or  destroying  the  business  of  the 
other  party,  and  it  has  been  injured  or  de- 
stroyed by  the  acts  or  conduct  of  the  con- 
spirators, or  some  of  them.  Cooley  on  Torts, 
pp.  124,  279;  Ruling  Case  Law,  vol.  5,  p. 
1059 ;  Brewster  v.  Miller's  Sons  Co.,  101  Ky. 
368,  41  S.  W.  301,  38  L.  R.  A.  505,  19  Ky.  Law 
Rep.  593 ;  Hundley  v.  Louisville  &  Nashville 
R.  Co..  105  Ky.  162,  48  S.  W.  429,  63  L.  R.  A. 
280,  88  Am.  St.  Rep.  298,  20  Ky.  Law  Rep. 
1085;  Van  Horn  v.  Van  Horn,  62  N.  J.  Law, 
284,  20  Atl.  485,  10  L.  R.  A.  184;  Ertz  v. 
Produce  Exchange,  79  Minn.  140,  81  N.  W. 
737,  48  L.  R.  A.  90,  79  Am.  St.  Rep.  433; 
Doremus  v.  Hennessy,  176  IIL  608,  52  N.  E 
924,  43  L.  R.  A.  797,  802,  68  Am:  St  Rep. 
208;  BoutweU  v.  Marr,  71  Vt.  1,  42  Atl.  607, 
43  Ia  R.  A.  803,  76  Am.  St.  Rep.  746;  Purlug- 
ton  v.  Hlnchllff,  219  111.  159,  76  N.  B.  47,  2 
L.  R.  A.  (N.  S.)  824,  109  Am.  St  Rep.  322. 

[B]  Turning  now  to  the  facts,  it  appears 
that  in  1910  the  Farmers'  Tobacco  Warehouse 
Company  was  organized  as  a  corporation,  and 
commenced  business  for  the  season  of  1910- 
11,  and  continued  in  business  during  the  sea- 
sons of  1910-11,  1911-12,  1912-13,  and 
1913-14. 

In  this  connection  it  might  be  said  that  the 
business  of  this  warehouse,  as  well  as  that  of 
other  companies  engnged  in  like  business, 
commenced  about  the  1st  of  December  and 
closed  about  the  last  of  February  in  the 
following  year.  Between  February  and  De- 
cember no  business  in  the  way  of  selling  to- 
bacco was  carried  on. 

At  the  time  the  Farmers'  Company  com- 
menced business  the  Madison  Tobacco  Com- 
pany was  the  only  warehouse  In  Richmond 
engaged  in  the  same  kind  of  business,  but 
subsequently  the  Home  Warehouse  Company 
was  organized  and  commenced  business  and 
so  during  the  season  of  1913-14  the  three 
houses  were  engaged  in  competition  with  each 
other.  It  further  appears  that  the  Madison 
house  and  the  Home  house  were  situated 
close  together  at  one  end  of  the  city  of  Rich- 
mond, while  the  Farmers'  house  was  located 
at  the  other  end  of  the  city,  probably  a  mile 
distant  The  method  of  doing  business  in 
each  of  these  houses  was  the  same,  and  sub- 
stantially as  follows:  The  farmers  would 
haul  the  tobacco  to  the  warehouse  of  their 
choice  on  wagons,  and  it  would  then  be  taken 
from  the  wagon  and  placed  in  open  baskets 
on  the  floor  of  the  warehouse  for  sale.    The 
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sales  at  tbe  warehouses  were  conducted 
every  day  In  the  week  except  Saturday  and, 
in  order  that  neither  house  should  bare  an 
advantage  over  the  other,  tbe  time  of  sale  at 
each  house  alternated,  so  that  on  one  day,  for 
cEzample,  the  tobacco  for  sale  at  the  Fanners' 
house  would  be  sold  first,  the  tobacco  at  the 
Madison  house  next,  and  tbe  tobacco  at  the 
Home  house  last,  and  the  following  day  the 
tobacco  at  tbe  Home  house  would  be  sold 
first,  at  tbe  Madison  house,  second,  and  at 
the  Farmers'  house,  third.  The  hours  of  sale 
were  further  so  arranged  as  that  the  buyers 
of  tobacco  could  conveniently  attend  tbe 
sales  at  each  of  tbe  housea 
'  The  sales  were  made  by  an  auctioneer  who 
eried  off  tbe  basket  ot  tobacco  first  in  tbe 
row  in  tbe  presence  of  the  buyers,  and  when 
tbe  bidding  bad  been  dosed,  tbe  tobacco 
would  be  knocked  oft  by  the  auctioneer  to 
the  highest  bidder,  whose  name  as  inirchaser 
would  then  be  placed  on  a  ticket  fastened  to 
the  basket.  The  auctioneer,  the  buyers,  and 
other  persons  interested  would  then  go  to  the 
next  basket  in  tbe  row,  and  so  on  until  all 
the  tobacco  exposed  for  sale  had  been  dispos- 
ed of.  It  was  further  custom  of  the  trade 
for  each  house  to  have  what  was  called  a 
"sales  leader"  whose  business  it  was  to  start 
at  a  fair  price  each  basket  of  tobacco  as  it 
was  offered  for  sale  by  tbe  auctioneer.  When 
the  sales  leader  had  thus  started  the  bid- 
ding, he  would  step  aside,  and  the  bidding 
would  be  taken  up  by  the  buyers  and  con- 
tinued among  them  until  the  tobacco  was 
sold. 

During  the  seasons  of  1910-11,  1911-12, 
1912-13,  and  1913-14,  the  buyers  we  have 
mentioned  attended  all  s>ales  at  tbe  Farmers' 
bouse  as  well  as  tbe  sales  at  the  other  houses, 
and,  with  the  exception  of  Thomas,  It  ap- 
pears the  most  friendly  relations  existed 
between  all  the  buyers  and  the  officers  con- 
nected with  the  Farmers'  house.  In  fact, 
there  Is  no  complaint  made  by  the  Farmers' 
bouse  that  previous  to  January  29,  1914, 
these  buyers,  or  any  ot  them  except  Thomas, 
did  or  said  anything  that  would  tend,  in  the 
slightest  degree,  to  injure  the  credit  or  stand- 
ing or  business  of  the  Farmers'  house.  The 
buyers  had  no  financial  interest  in  any  of  the 
houses,  and  they  were  buying  tobacco  for 
themselves  or  as  agents,  getting  salaries  or 
commissions. 

It  appears,  however,  that  on  Thursday, 
January  29,  1914,  while  the  sales  were  going 
on  at  the  Farmers'  house,  the  buyers,  for 
reasons  that  wQl  later  be  stated  more  In 
detail,  became  dissatisfied  with  the  manner 
in  which  the  sales  were  being  conducted,  and 
all  of  them  left  the  Farmers'  house  before  the 
sales  were  over,  and,  due  to  their  refusal  to 
attend,  there  was  no  sale  at  the  Farmers' 
house  on  tbe  following  day.  It  further  ap- 
pears, however,  that  on  Monday  morning, 
February  2d,  the  differences  between  the 
buyers  and  the  Farmers*  house  were  adjust- 
ed in  a  way  satisfactory  to  all  parties,  and 


beginning  on  that  day  all  of  tbe  buyers,  ex> 
cept  Thomas,  attended  regularly  the  sales  at 
the  Fanners'  house  until  the  end  of  tbe  sea- 
son, on  February  27,  1914.  In  short,  on  Mon- 
day the  business  was  conducted  at  all  of  tbe 
houses  as  it  had  been  theretofore,  and  all  of 
the  buyers,  except  Thomas,  who  was  repre- 
sented by  another  {iarty,  attended  all  of  the 
sales  until  the  close  of  the  season,  and  there 
is  no  evidence  that  the  buyers,  or  fiay  of 
them,  after  they  went  back  on  February  2d 
discriminated  In  any  way  against  the  Farm- 
ers' bouse  or  said  or  did  anytldng  that  would 
affect  the  standing  or  credit  of  the  house. 

Nor  does  it  appear  that  these  buyers,  or 
any  of  them,  except  Thomas,  had  any  reason 
or  motive  to  injure  or  destroy  the  business 
of  the  Farmers'  house.  On  the  contrary,  it 
Is  Aown  without  dispute  that  these  buyers 
were  located  at  Richmond  for  tbe  sole  pur- 
pose of  buying  tobacco  offered  for '  sale  in. 
these  warehouses,  and  it  was  to  their  interest 
that  the  relations  between  tbe  tobacco  sell- 
ers, the  farmers,  and  tbe  warehouses  should 
be  agreeable  in  order  that  the  tobacco  busi- 
ness at  Richmond  might  be  carried  on  suc- 
cessfully. It,  therefore,  appears  that  tbe 
reasons  that  usually  influence  persons  to 
enter  into  a  conspiracy  for  the  purpose  of 
injuring  or  destroying  the  business  of  anoth- 
er are  wholly  lacking  in  this  case.  If  the 
Farmers'  Tobacco  Warehouse  Company  had 
closed  its  doors,  these  buyers,  either  Indi- 
vidually or  as  a  whole,  would  not  have  been 
personally  or  financially  benefited  thereby. 

Having  said  this  much,  we  will  now  take 
up  the  occurrences  of  January  29,  1914,  at 
which  time,  and  subsequent  thereto,  all  the 
facts  and  circumstances  seized  hold  of  by  the 
Farmers'  house  on  which  to  base  this  action 
founded  on  conspiracy  bad  their  origin. 

C.  F.  Chenault,  a  stockholder  in  the  Farm- 
ers' house,  testified  that  Thomas  said  to  him 
that  he  never  intended  to  buy  on  another 
market  where  the  houses  were  so  far  apart, 
and  that  Judy  also  remarked  t<)  him  on  one 
occasion  that  his  bouse  should  get  rid  of 
Sherman  Abrams,  as  bis  methods  were  not 
satisfactory  to  buyers. 

It  might  here  be  said  that  Sherman 
Abrams,  who  was  a  stockholder  in  the  Farm- 
ers' house,  had  been  the  sales  leader  at  that 
house  prior  to  the  season  of  1913-14,  but  on 
account  of  the  dissatisfaction  of  the  buyers 
with  Abrams'  methods  and  manner,  the  com- 
pany, at  the  beginning  of  the  season  of  1913- 
14,  had  secured  Gamett  Million  as  sales  lead- 
er in  his  place,  and  it  does  not  appear  that 
the  buyers  had  any  objection  whatever  to 
Garnett  Million.  It  seems,  however,  that  on 
January  29th  Oarnett  Million  was  absent, 
and  Abrams  on  this  day  took  his  place  as 
sales  leader.  Chenault  testifies  that  on  this 
day  tbe  tobacco  was  not  selling  as  well  as 
Abrams  thought  it  should,  and  after  some  re- 
marks and  comments  by  Abrams,  to  the  effect 
that  the  buyers  did  not  know  anytliing  about 
their  business  and  were  not  disposed  to  give 
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a  fair  price  for  the  tobacco,  be  announced 
tbat  the  sales  would  be  declared  off  for  that 
day,  and  thereupon  the  buyers  left  the  ware- 
house before  the  sale  of  all  the  tobacco  ex- 
posed bad  been  concluded.  He  farther  testi- 
fied that  it  was  customary  to  stop  a  sale  at 
any  house  when  the  bidding  was  not  satis- 
factory to  the  management.  He  also  testified 
that  on  the  next  day  Leech,  while  the  sales 
were  going  on  at  the  Home  Tobacco  Ware- 
house, announced  that  the  next  sales  would 
be  on  Monday,  thereby  publicly  declaring 
that  there  would  be  no  buyers  at  the  Farm- 
ers' house  on  the  following  day,  Friday ;  that 
on  the  same  day,  soon  after  Leech  made  this 
announcement,  be  had  a  talk  with  Judy,  in  the 
course  of  which  Judy  told  him  that  If  they 
would  agree  to  eliminate  Abrams  from  the 
floor,  the  buyers  would  come  back,  but  that  he 
told  Judy  they  could  not  eliminate  Abrams 
from  the  floor,  although  he  would  not  act  as 
sales  leader  again,  as  he  had  only  acted  on 
Thursday  because  Oamett  Million,  the  regular 
sales  leader,  was  compelled  to  be  absent.  He 
says  that  the  next  conversation  was  on  the 
following  Monday  with  Miller,  who  was  the 
general  manager  for  the  Taylor  Company.  It 
seems  that  Miller  lived  In  Lexington,  and 
that  when  he  heard  of  the  trouble  between 
the  buyers  and  the  Farmers'  house,  he  went 
to  Richmond  on  Monday  morning  for  the  pur- 
pose of  adjusting  It,  and,  as  a  result  of  this 
conference  between  Miller  and  the  Farmers' 
house  people,  It  was  agreed  that  Abrams 
would  not  act  as  sales  leader  or  floor  man- 
ager again,  and  that  the  buyers  would  go 
back  to  the  bouse  and  buy  as  they  had  been 
doing.  He  further  testified  that  when  the 
trouble  came  up  on  Thursday,  followed  by  the 
announcement  of  Leech  that  there  would  be 
no  sale  at  the  Farmers'  house  on  Friday,  the 
news  at  once  spread  throughout  the  country 
among  the  farmers  that  the  buyers  would  not 
attend  sales  at  the  Farmers'  house,  and  that 
on  account  of  this  there  was  a  serious  falling 
off  In  the  amount  of  tobacco  brought  to  the 
house  for  sale  during  the  remainder  of  the 
season,  although  on  the  Monday  following  all 
of  the  buyers  attended  the  sale  at  the  Farm- 
ers' house  and  continued  to  do  so  until  the 
end  of  the  season. 

B.  B.  Million,  one  of  the  stockholders  In 
the  Farmers'  house,  testified  that  Thomas 
told  him,  several  times  before  1914,  that  the 
house  was  not  built  for  a  tobacco  warehouse, 
that  It  ought  not  to  run,  and  that  Abrams 
would  break  down  the  house.  He  further 
said  that  they  had  removed  Abrams  as  sales 
leader  on  account  of  the  objection  of  the 
buyers.  He  also  testified  that  Lambeth,  the 
auctioneer  at  the  Farmers'  house,  told  him 
that  Thomas  said  that  they  were  a  lot  of 
"cutthroats,  thugs,  and  thieves  out  there"; 
and  it  appears  that  MiUion  asked  Thomas 
In  the  presence  of  Lambeth  if  he  bad  made 
this  statemoit  to  I.Ambeth,  and  Thomas  de- 
nied It,  although  Lambeth  insisted  that  be 


had.  Million  further  said  that  Jndy.  on 
January  29,  1914,  said  to  him,  after  the  buy- 
ers had  left  the  house,  "Well,  what  we  hare 
done  for  you  Is  a  plenty."  "I  said  to  btan. 
'What  do  you  mean,  Judy?'  He  said.  'I 
will  see  you  again  and  tell  you  all  aboat  It.' " 
Million  further  testified  that  Abrams  did  not. 
on  the  day  of  the  trouble,  say  or  do  anything 
that  should  have  caused  the  buyers  to  take 
offense.  He  also  testified  that  In  another 
conversation  with  Judy  between  Thursday 
and  Monday  that  Judy  expressed  regret  that 
the  thing  had  happened  and  said  that  he 
would  be  willing  to  come  back,  but  that  the 
others  had  agreed  not  to  come  back,  and  he 
could  not  make  a  sale  by  himself.  He  farther 
said  that  when  they  failed  to  have  a  sale  on 
Friday  on  account  of  the  trouble  on  Thurs- 
day, "it  put  us  out  of  commission."  It  fur- 
ther appears  that  the  house  was  not  opened 
during  the  season  of  1914-15  because  there 
seemed  to  be  some  disposition  on  the  part  of 
farmers  not  to  patronize  it  But  as  this  suit 
was  brought  before  the  beginning  of  the  sea- 
son of  1914-15,  It  may  well  be  inferred  that 
the  officers  did  not  intend  to  open  the  hoase 
during  the  season  of  1914-15. 

Sherman  Abrams  testified  that  he  was  a 
stockholder  In  the  house,  and  sales  leader  or 
floor  manager  during  the  seasons  of  1911-12 
and  1912-13,  but  bad  no  connection  with  the 
house. except  as  a  buyer  of  tobacco  during 
the  season  of  1913-14 ;  that  on  January  29, 
1914,  Gamett  Million,  the  regular  sales  lead- 
er and  floor  manager,  was  not  present,  and 
he  took  his  place;  that  on  this  day  the 
tobacco  was  not  bringing  good  prices,  and  the 
sale  was  stopped  before  the  tobacco  had  all 
been  sold,  and  tbat  it  was  customary  for 
houses  to  stop  sales  before  they  were  finished 
If  the  prices  were  not  satisfactory. 

A.  J.  House,  a  stockholder  and  director, 
said  that  he  heard  a  conversation  between 
Langford,  also  a  stockholder  and  an  officer 
of  the  Farmers'  Company,  and  Judy,  after 
January  29th,  in  which  Langford  told  Judy, 
in  substance,  that  the  buyers  had  ruined  the 
business  of  the  house,  and  asked  Judy  the 
cause,  and  Judy  replied,  In  effect,  that  they 
did  not  have  any  cause ;  that  they  had  agreed 
not  to  come  back ;  that  he  would  come  back 
if  the  other  buyers  would.  He  further  said 
that  the  business  of  the  house  was  not  near- 
ly so  good  after  January  29Ui  as  It  had  been 
before  tbat  time. 

Price  Gum,  a  stockholder  in  the  house,  said 
that  after  the  buyers  left  Leech  told  him,  on 
January  29th,  that  "from  the  treatment  we 
received  there  this  momhig  we  will  not  be 
back." 

W.  A.  Langford,  also  a  stockholder,  said 
he  had  a  conversation  with  Judy  on  the  Mon- 
day following  January  29th,  in  which  be  told 
Judy  that  they  had  ruined  the  business  of 
the  house,  and  that  Judy  admitted  the  busi- 
ness was  hurt,  saying  that  be  did  not  know 
what  caused  the  buyers  to  be  offended ;  that 
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he  had  been  treated  well;  tbat  the  buyers 
Iiad  agreed  not  to  come  back,  and  he  could 
not  make  a  sale  by  himself. 

J.  B.  Lambeth,  the  auctioneer  at  the  Farm- 
ers'  house,  said  that  when  Abrams,  on  Janu- 
ary 29th,  started  the  bids  the  buyers  would 
not  buy,  and  that  no  person  would  bid  except 
Abrams,  and  that  after  this  had  gone  on  a 
little  while,  Abrams  or  the  directors  called 
the  sale  off  for  the  day.  He  said  that  on  the 
Friday  following  Thomas  said  that,  with  the 
exception  of  Oum,  Langford,  and  Million, 
the  balance  of  them  were  nothing  but  a  set 
of  thleres  and  robbers;  that  they  had  robbed 
him  more  than  onoe.  It  appears  that  this 
conyersation  between  Lambeth  and  Thomas 
is  the  same  one  mentioned  by  Million,  in 
which  Thomas  was  said  to  hare  made  the 
statements  attributed  to  him  by  Lambeth,  but 
which  he  afterwards,  in  the  presence  of  Lam- 
beth and  Million  denied  that  he  had  made. 

Jesse  Cobb  said  that  a  short  while  after  the 
trouble  on  January  29th,  and  on  the  same 
day,  he  saw  Smith,  Leech,  Judy,  and  Thomas 
standing  together  talking,  and  presently 
Leech  called  up  the  Farmers'  bouse  over  the 
telephone,  and  told  whoever  was  at  the  tele- 
phone at  the  Farmers'  house  that,  after  the 
treatment  the  buyers  had  received,  they  would 
not  attend  tbe  sale  on  Friday. 

May  Meeks  said  that  he  heard  Stewart  say, 
in  January,  1914,  while  they  were  talking 
about  how  Inconvenient  it  was  for  the  buyers 
to  go  to  and  from  the  Farmers'  house  and 
the  Madison  and  Home  houses,  that: 

"In  another  year  us  buyers  are  going  to  get 
together  and  refuse  to  go  to  tbe  other  bouse,  the 
Farmers'  honse,  without  they  furnish  some  way 
to  take  us  back  and  forth." 

That  he  got  the  impression  from  what 
Stewart  said  that  the  buyers  were  going  to 
get  together  and  make  the  warehouse  com- 
pany furnish  them  transportation. 

William  Alexander  said  that  he  was  a 
tobacco  grower;  that  some  time  in  January 
or  February,  1914,  he  heard  Thomas  say 
that  the  people  connected  with  the  Farmers' 
bouse  were  crooked,  and  that  he  also  heard 
Ivecch  say  that  he  did  not  think  he  would 
go  to  the  Farmers'  house  any  more. 

Tom  Cheuault  said  he  heard  Thomas  say  In 
1912  that  the  Farmers'  house  people  were 
a  set  of  rascals. 

D.  P.  Black  also  testified  that  during  the 
season  of  1913-14  Thomas  said  that  the 
I'^nrmers'  honse  was  a  good  place  to  get 
robbed,  and  also  advised  him  to  take  his 
tobacco  to  another  warehouse,  as  "the  buyers 
have  got  It  in  for  the  Farmers'  house." 

James  Beasley  said  he  heard  a  conversa- 
tion between  Leech  and  Thomas,  in  which 
Thomas  said  to  Leech: 

"We  are  going  out  to  the  Farmers'  warehouse 
this  morning,  and  what  we  will  do  for  them  is  a 
plenty.  They  are  nothing  but  a  parcel  of  crooks 
anyway." 

James  Brookshire  said  he  heard  Stewart 
say  on  one  occasion  that: 


"It  was  so  inconvenient  to  go  to  the  Farmers' 
bouse  tbat  be  would  not  go  that  day;  that  that 
bouse  ought  to  be  brought  over  where  the  others 
were  or  quit  business,  or  something  of  that 
kind." 

Other  evidence  was  to  the  efFect  that  the 
farmers  in  the  country  had  heard  about  the 
trouble  between  the  buyers  and  the  Farmers' 
warehouse,  and  were  not  disposed,  on  that 
account,  to  take  their  tobacco  to  that  house 
for  sale.  There  was  also  a  good  deal  of  evi- 
dence as  to  the  damage  the  business  of  the 
house  had  sustained  on  account  of  the  acts 
and  declarations  we  have  set  out. 

Tbe  foregoing  Is  the  substance  of  the 
evidence  relied  on  by  the  Farmers'  Ware- 
house Company  to  establish  Its  cases  of  con- 
spiracy ;  and,  without  setting  out  more  of  It, 
we  think  it  sufficient  to  say  that,  as  a  whole, 
it  shows  beyond  all  question  that  the  trouble 
grew  out  of  and  was  caused  by  the  dislike 
the  buyers  had  for  Abrams,  and  did  not  orig- 
inate In  any  desire  to  destroy  or  Injure  tbe 
business  of  the  honse.  The  buyers  had  evi- 
dently made  up  their  minds  that  If  Abrams 
was  to  act  as  sales  leader  at  this  house,  or 
take  an  active  part  as  manager  of  the  sales, 
they  would  not  buy  there,  and  they  had  the 
undoubted  right  to  quit  for  this  or  any  other 
reason  that  they  saw  proper.  That  all  of 
the  trouble  between  the  buyers — with  tbe 
exception  of  Thomas — and  the  house  was 
caused  by  Abrams  Is  further  made  plain  by 
the  compromises  and  settlement  that  were 
made  on  the  Monday  following  between  Ed 
Million,  the  president  of  the  Farmers'  ware- 
house, and  Miller,  at  which  time  it  was 
agreed  that  Abrams  should  have  no  farther 
connection  with  the  house  as  sales  leader  or 
manager,  and  that  the  buyers  would  go  back 
and  buy  as  usual,  and  they  did  so  to  the  end 
of  the  season,  with  the  exception  of  Thomas. 

[•]  Counsel,  however.  Insist  that  the  acts, 
manner,  conversation,  and  condnct  of  Abrams 
were  not  so  offensive  or  disagreeable  as  to 
Justify  the  buyers  in  the  course  they  adopted. 
But,  conceding  this,  the  course  they  adopted 
did  not  amount  to  actionable  wrong  on  their 
part,  although  it  should  be  said  In  this  con- 
nection that  the  evidence  for  the  buyers 
shows  that  the  acts,  condnct,  and  manner  of 
Abrams  was  quite  '  sufScient  to  furnish 
grounds  for  reasonable  complaint  on  the  part 
of  the  buyers,  and  to  excuse  them  for  taking 
the  action  they  did.  The  grievance  of  the, 
buyers,  excepting  Thomas,  was  not  against 
the  bouse  or  its  officers  of  management.  It 
was  against  Abrams,  and  we  think  It  very 
clear  that  any  man  or  set  of  men  has  a  right 
to  sever  business  relations  with  any  estab- 
lishment because  of  objection  to  any  person 
connected  with  It. 

It  Is  also  entirely  probable,  and  we  so  as- 
sume, that  the  Farmers'  house  sustained 
damage  when  it  became  known  among  the 
farmers  and  raisers  of  tobacco  that  the  buy- 
ers left  the  house  in  a  body  on  Thursday, 
and  announced  that  they  would  not  attend 
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tbe  sale  at  this  bonse  on  Friday.  But  this 
admission  is  far  from  establiabing  any  con- 
spiracy on  the  part  of  the  buyers  to  Injure 
or  destroy  the  house,  when  the  circumstanc- 
es that  Influenced  them  to  take  the  action 
they  did  are  considered.  The  fact  that  the 
Farmers'  house  sustained  damage  on  this  ac- 
count, whldi  damage  was  undoubtedly  aggra- 
vated by  the  conduct  of  Its  officers  in  bring- 
ing the  suit  immediately  after  the  dose  of 
the  season  in  1914,  without  waiting  to  see 
whether  the  buyers  would  exliibit  any  ill 
feeling  or  rest^ntment  towards  the  house  in 
the  season  of  1914-15,  does  not  warrant  a 
Judgment  against  these  buyers.  In  the  ab- 
sence of  some  evidence  that  they  entered  into 
a  conspiracy  for  the  purpose  of  injuring  or 
destroying  the  business  of  the  house. 

[7]  Neither  are  the  buyers  to  be  held  re- 
sponsible, either  individually  or  collectively, 
for  what  Thomas  said  or  did,  as  there  is  no 
evidence  that  he  spoke  for  them,  or  that  they 
encouraged  or  approved  his  acts  or  declara- 
tions. Thomas,  it  seems,  had  some  grievance 
of  his  own  against  the  management  of  the 
house,  or  at  least  some  of  them,  and,  accord- 
ing to  the  evidence,  did  not  take  any  pains 
b>  conceal  It 
/^  So  that,  putting  aside  the  acts  and  dedara- 
fUons  attributed  to  Thomas,  there  is  no  evl- 
^^ence  that  the  other  buyers,  either  singly  or 
together,  were  actuated  by  any  purpose  to 
Injure  or  destroy  the  business  of  the  house; 
nor  did  they,  singly  or  together,  indulge  in 
any  declarations  or  commit  any  acts  that 
would  amount  to  actionable  conspiracy  or 
furnish  a  basis  for  individual  liability. 

At  the  most,  and  when  all  is  said,  the  sum 
and  substance  of  the  evidence  is  that  the 
buyers  entered  into  an  agreement  that  they 
would  not  attend  the  sales  at  the  Farmers' 
house  if  Abrams  had  anything  to  do  with 
them  in  the  capacity  of  floor  manager  or  sales 
leader,  and  this  course  the  buyers  had  the 
right  to  pursue. 

We  are  therefore,  of  the  opinion  that  the 
motion  for  a  peremptory  instruction,  made 
by  the  buyers,  as  well  as  by  the  Taylor  To- 
bacco Company,  the  O'Brien  Tobacco  Com- 
pany, and  the  Reynolds  Tobacco  Company, 
should  have  been  sustained,  except  as  to 
Thomas. 

[8]  The  fact,  however,  tliat  the  Farmers' 
house  failed  to  niake  out  a  case  of  conspiracy 
against  the  buyers  as  a  body  did  not  deny 
It  the  right  to  recover  against  Thomas  in 
this  action  under  instructions  properly  sub- 
mitting the  case  as  to  him,  because  ther' evi- 
dence we  have  set  out  as  to  the  declarations 
made  by  Thomas  furnished  grounds  on  which 
to  rest  a  cause  of  action  against  him,  al- 
though, of  course,  we  express  no  opinion  as 
to  what  should  be  the  result  of  a  suit  be- 
tween the  Farmers'  warehouse  and  Thomas. 
We  only  say  that  the  declarations  testified 
to  have  been  made  by  him  were  suflBclent  to 


rapport  a  caoae  of  action  for  Injury  to  the 
business  of  the  house,  as  a  person  may  be 
sued  in  slander  for  uttering  words  that  are 
calculated  to,  and  do,  Injnre  the  business  of 
another;  Townshend  on  Libel  and  Blander 
(3d  Bd.)  {  182 ;  25  Ore.  837 ;  Oross  Coal  Co. 
T.  Bose,  126  Wis.  24,  105.  N.  Wl  22?.  2  U 
B.  A.  (N.  S.)  741,  110  Am.  St.  BdpT^l,  S 
Ann.  Oas.  549;  Continental  Bealty  Co.  r. 
Little,  135  Ky.  618,  117  S.  W.  810;  Pennsyl- 
vania Iron  Works  Ga  v.  Henry  Vo^  Ma- 
chine Co.,  139  Ky.  497,  96  S.  W.  561,  8  L.  B. 
A.  (N.  S.)  1023,  139  Am.  St.  Rep.  504;  Axton- 
Flsher  Tobacco  Co.  v.  Evening  Post  Co.,  169 
Ky.  64,  183  S.  W.  269;  Fred  ▼.  Traylor,  115 
Ky.  94,  T2  S.  W.  768,  24  Ky.  Iaw  Rep.  1906. 
And  the  Farmers'  bonse  bad  the  right  to 
have  submitted  to  the  Jury  In  this  case  under 
appr(H»rlate  Instructions  the  cause  of  action 
made  oat  against  Thomas,  although  It  failed 
to  i^ow  a  conspiracy. 

The  Farmers'  house  did  not,  however,  ask 
ally- relief  against  Thomas  individually,  or 
seek,  during  the  progress  of  tfae  case,  to  hold 
him  personally  liable,  preferring  to  rest  its 
case  on  the  joint  cause  of  action  set  oat  for 
conspiracy;  but  on  a  return  of  the  case.  If 
there  is  another  trial  and  there  should  again 
be  a  failure  as  on  the  last  trial  to  show  a 
conspiracy  entered  into  by  tbe  buyers  the 
case  may  go  to  the  Jury  against  Thomas 
alone,  if  the  evidence  as  to  him  Is  in  sub- 
stance the  same  as  appears  in  this  record. 
We  say  this  because  it  Is  a  well-recognized 
rule  that : 

"Though  a  conspiracy  is  charged,  yet  if  on  the 
trial,  the  evidence  connects  but  one  person  with 
the  wrong  actually  committed,  the  plaintiff  ma; 
recover  against  him  as  if  he  bad  been  sued 
alone."  Cooley  on  Torts, 4).  126;  »Van  Horn  v. 
Van  Horn,  52  N.  J.  Law,  284^20  Ati.  485.  10 
L.  B  A.  184;  Hutchins  v.  Hntchlns,  7  Hill  (N. 
Y.)  104 ;  Parker  v.  Hnntinjrton,  2  Gray  (Massj 
124;  YounK  v.  Gormley,  119  Iowa,  546,  93  N. 
W.  SC-j ;  Fillman  v.  Byon,  168  Pa.  484,  32  Atl. 
89;  Brackett  t.  Griswold,  112  N.  T.  454,  20  K. 
B^  g76. 

Wherefore  the  Judgment  Is  reversed,  with 
directioi^  to  proceed  In  conformity  with  this 
oplnitm.'  V 


CARTER  COAL  CO.  v.  HILIfc 
(Court  of  Appeals  of  Kentucky.    Oct  31, 1916.) 

1.  TbTAI    €=»140(1)  —  DiBBCTED     Vebdict  — 

Weiokt  of  Evidbnox. 
An  employer  is  not  entitled  to  a  directed 
verdict  in  action  for  injuries  to  a  coal  miner, 
where  the  testimony  of  the  foreman  and  of 
three  of  plaintiff's  fellow  workmen  that  it  was 
plaintiff's  duty  to  prop  the  roof  which  fell  and 
mjured  him,  was  contradicted  only  by  plaintiff's 
testimony. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {  334;  Dec.  Dig.  <S=»140(l).] 

2.  Appeal  awd  Error  «=»1009(9)— Reversal 
—New  Tf!iai>-Law  or  the  Case. 

The  opinion  on  the  first  appeal  states  the 
law  of  the  case  for  all  subsequent  proceedings, 
and  where  the  first  judgment  was  reversed  be- 
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cause  of  the  failure  of  the  instructioiiB  to 
ffubmit  certain  issueB,  the  giTine  of  the  same 
instructiona  abt  the  second  trial  reqnfares  the 
reversal  of  the  second,  judgment. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent    Diff.    t  '4377;     Dec.    Dig.    « 
1099(6).] 

Appeal  tcom  Circuit  Court,  E^nox  County. 

AfMaa  by  W.  5.  Hill  against  the  Carter 
Coal  Company.  Judgment  for  plalntlfl,  and 
defendant  appeals.    Reversed  for  new  trlaL 

P.  D.  Black  and  Black,  Black  &  Owens,  all 
of  Barbourvllle,  for  appellant.  Ell  H.  Brown, 
Jr.,  of  Frankfort,  and  Golden  &  Lay,  of  Bar- 
boorvllle,  for  appellee. 

MILLER,  O.  J.  This  is  the  second  appeal 
of  this  case;  see  166  Ky.  214,  179  S.  W.  2, 
for  the  opinion  upon  the  former  appeal.  The 
facts  are  stated  In  detail  in  the  former  opin- 
ion ;  but  in  order  to  understand  this  opinion, 
it  may  be  profitable  to  repeat  them,  briefly. 

Brooks  had  a  contract  to  mine  coal  for  the 
aH^^Uant  company,  at  a  stipulated  price  per 
ton.  Hill,  Gaylor,  and  Detherage  worked  for 
Brooks.  Hill,  a  miner  of  15  years'  exi)eri- 
f  nee,  was  directed  by  Brooks  to  go  to  work 
In  a  room  neck,  about  9  or  10  feet  wide.  Hill 
began  working,  and  shortly  thereafter  he  was 
Injured  by  a  large  piece  of  slate  fUling  from 
the  roof  upon  him.  The  roof  of  the  neck 
where  Hill  was  at  work  could  have  been  pro- 
tected by  cross  timbers  and  jack  posts;  and. 
In  the  former  opinion.  It  was  stated  that  it 
was  the  duty  of  the  company  to  do  that 
work. 

Upon  the  first  trial  Brooks,  the  contractor, 
said  It  was  bis  duty  to  do  all  straight  timber- 
ing; that  is,-  to  set  the  Jack  posts,  whUe 
Broyles,  the  timberman  in  the  service  of  the 
company,  said  it  was  his  duty  to  do  the  cross 
timbering  up'to  within  12  feet  of  the  face  of 
the  coal,  but  not  to  look  after  the  loose  slate 
at  the  face  of  the  coal,  or  to  set  the  Ja«!k 
posts.  Broyles  further  testified  tiiat  the 
place  where  Hill  was  at  work  when  injured, 
was  too  close  to  the  face  of  the  coal  t6  per-- 
mlt  any  cross  timoering  there.  '  ■''     . 

Other  witnesses  testified  that  It  was'Qpt  a 
part  of  Hill's  duty  either  to  cross  timber,  set 
the  Jack  posts,  or  take  down  the  draw  slate. 

Hill  testified  that  before  going  into  the 
room  neck  he  was  assured  by  Broyles  that 
the  roof  of  the  room  was  safe,  and  that  he 
went  to  work  upon  that  assurance.  "There 
was  testimony  to  the  etCect  that  it  was 
Brooks'  duty  to  take  down  the  draw  slate 
at  the  face  of  the  coal  in  the  working  places. 

Section  2739b,  subsec.  7,  of  Kentucky  Stat- 
utes 1900,  in  force  at  the  time  of  the  acci- 
dent, was  not  applicable,  if  by  custom'or  rule 
of  the  mine  the  duty  of  propping  or  timber- 
ing did  not  devolve  upon  the  miner  himself. 
It  became  necessary,  therefore,  to  determine, 
by  proof,  what  was  the  rule  or  custom  of  the 
mine,  as  to  the  respective  duties  of  the  miner 
and  the  mine  owner. 


In  view  of  the  foregoing  evidence,  the  first 
judgment  was  reversed  for  the  reasons  ap- 
pearing in  the  following  extracts  taken  from 
the  former  opinion: 

"Defendant  insists  that  the  trial  court  erred  in 
assuming  in  the  instructions  that  it  was  the  du- 
ty of  the  defendant  to  prop  the  roof,  and  there- 
fore use  ordinary  care  to  make  plaintiff's  work- 
ing place  reasonably  safe.  Plaintiff's  evidence 
shows  that  under  the  custom  of  the  mine  no  du- 
ty of  propping  devolved  upon  him.  Defendant 
insists  that  the  evidence  of  York,  Broyles,  Gaylor, 
Detherage,  and  Brooks,  above  set  forth,  shows 
that  it  was  the  duty  of  the  plaintiff  and  those 
working  with  him  to  do  the  propping.  We  have 
carefully  considered  the  evidence  referred  to 
and  fail  to  find  any  ground  for  this  contention. 
Brooks  says  it  was  his  duty,  under  his  con- 
tract, to  set  the  jack  posts,  and  a  careful  read- 
ing of  the  statements  of  Tork,  Detherage,  Gay- 
lor, and  Broyles  shows  that  the  word  loader^ 
was  used  with  respect  to  the  contractor,  and 
not  with  respect  to  the  men  employed  by  him 
to  do  the  work.  On  the  whole,  we  think  the 
evidence  shows  that  it  was  the  duty  of  the 
company  to  do  the  propping,  but  that  under  the 
contract  between  the  company  and  Brooks  this 
duty  devolved  upon  Brooks.  Manifestly,  if, 
under  the  custom  of  the  mine,  it  was  the  duty 
of  the  company  not  only  to  cross  limber,  but 
to  set  the  props,  the  responsibility  arising  from 
this  duty  could  not  be  evaded  by  a  contract 
requiring  the  contractor  to  perform  the  work. 
If,  upon  another  trial,  it  should  be  made  to 
appear  that  the  contractor's  employes  were 
themselves  charged  with  the  duty  of  propping 
or  taking  down  the  draw  slate,  Uien  the  ques- 
tion of  whose  du^  it  was  to  do  such  work 
under  the  particular  circumstances  of  this  case 
should  be  submitted  to  the  jury.  Of  course,  if 
it  was  the  dut7  of  the  plaintiff  and  those  work- 
ing with  him  to  do  this  work  and  they  failed 
to  do.  BO,  and  by  reason  thereof  he  was  injured, 
there  can  he  no  recovery." 

And,  upon  the  subject  of  the  assarance  of 
safety  claimed  to  have  been  made  by  Broyles, 
the  court  there  further  said: 

"As  the  duty  of  cross  timbering  devolved 
upon  the  master,  and  as  this  duty  was  intrust- 
ed to  Broyles,  Broyles  became  a  vice  principal 
and  took  the  place  of  the  master,  and  his 
assurance  of  safety  was,  in  effect,  an  assurance 
by  the  master.  It  fo^ows  that  the  trial  court 
did  not  err  in  giving  the  instruction  referred 
to.  We  conclude,  however,  that  the  rule  should 
work  both  ways.  Broyles  not  only  says  that 
he  did  not  give  plaintiff  any  assurance  of  safe- 
ty, but  distinctly  told  him  that  the  roof  was 
dangerous.  If  the  plaintiff  had  the  right,  on 
the  one  hand,  to  rely  on  Broyles'  assurance  of 
safety,  he  should  be  required,  on  the  other 
hand,  to  heed  Broyles'  warning  of  danger,  and 
the  jury  would  be  told,  in  substance,  to  find  for 
the  defendant  if  Broyles,  the  timber  man, 
warned  plaintiff  of  the  dangerous  condition  of 
the  roof  and  of  the  danger'  of  working  there- 
under a  sufficient  length  of  time  before  the  ac- 
cident to  have  enabled  plaintiff,  by  the  exer- 
cise of  ordinary  care,  to  stop  work  and  avoid 
the  peril." 

It  will  thus  be  noticed  that  the  court  re- 
versed the  first  Judgment  because  the  trial 
court  had  erred  In  not  submitting  to  the 
jury  (1)  tbe  question  as  to  whose  duty  It 
was  to  prop  the  roof  and  take  down  the  draw 
slate,  and  (2)  the  question  whether  Broyles 
had  warned  Hill  of  the  dangerous  condition 
of  the  roof. 

Upon  the  second  trial  the  proof  upon  these 
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questlona  was  somewhat  more  definite.  Thus 
It  was  made  more  clearly  to  appear  that  the 
word  "loaders"  described  Hill,  Gaylor,  and 
Detherage,  and  not  Brooks;  and  that  it  was 
their  duty  to  look  after  the  roof  of  the  work- 
ing place  and  to  take  down  any  loose  slate, 
or  prop  It,  temporarily.  While  it  is  tme  Hill 
testified  it  was  the  duty  of  Broyles,  the  com- 
pany's timber  man,  to  prop  the  slate  which 
fell,  he  is  contradicted  in  this  claim  by  Gay- 
lor and  Detherage,  who  were  doing  the  same 
kind  of  work.  York,  the  mine  foreman,  also 
testified  it  was  the  duty  of  the  men  who 
loaded  the  coal  to  take  down  the  slate.  And 
Broyles  testified,  unequivocally,  that  he  told 
Hill  tile  roof  was  dangerous,  and  that  be 
ought  not  to  work  la  the  room  neck  where 
be  was  subsequently  injured;  and  in  this 
Broyles  is  sustained  by  Gaylor  and  Dether* 
age. 

Instead,  however,  of  submitting  these  two 
questions  to  the  Jury  under  appropriate  in- 
structions, as  the  former  opinion  directed, 
the  court  merely  copied  the  instructions  it 
had  given  upon  the  first  trial,  omitting  only 
an  immaterial-instruction,  not  now  asked,  as 
to  the  effect  of  a  release.  Under  these  in- 
structions the  Jury  returned  a  verdict  for  the 
plaintiff  for  $4,150. 

[1]  From  that  Judgment  the  company  ap- 
peals, insisting  that,  in  view  of  the  explicit 
evidence  as  to  plaintiff's  duty  to  prop  the 
roof  and  take  down  the  slate,  it  was  entitled 
to  a  directed  verdict.  But,  in  view  of  the 
contradictory  evidence  upon  these  two  im- 
portant points,  we  think  the  trial  court  prop- 
erly overruled  defendant's  motion  for  a  per- 
emptory  instruction. 

[2]  It  would  seem,  however,  to  be  hardly 
necessary  for  us  to  repeat  the  well-establish- 
ed rule  that  the  opinion  upon  the  first  appeal 
stated  the  law  of  the  case  and  for  all  sub- 
sequent proceedings,  and  that  it  is  binding 
upon  the  circuit  court,  and  this  court,  alike. 
Wheeler  v.  C,  N.  O.  &  T.  P.  Ry.  Co.,  171  Kj. 
436,  188  S.  W.  462.  The  importance  and 
necessity  of  the  rule  is  emphasized  by  the  last 
Judgment  in  this  case,  which  must,  of  neces- 
sity, be  reversed  for  the  failure  of  the  trial 
court  to  follow  the  former  opinion. 

The  contention  of  counsel  for  appellee  that 
instruction  3,  given  upon  the  last  trial,  is  a 
substantial  compliance  with  the  direction  of 
the  opinion  is  not  sustained  by  the  record, 
since  that  instruction  was  precisely  the  same 
as  instruction  No.  3  given  upon  the  first  trial. 
If  that  instruction  had,  upon  the  first  trial, 
submitted  the  questions  above  referred  to, 
there  would  have  been  no  necessity  of  revers- 
ing the  first  Judgment 

It  necessarily  follows,  therefore,  that  in 
falling  to  give  the  directed  instructions  upon 
the  second  trial,  the  circuit  court  was  in 
error. 

Judgment  reversed  for  a  new  trial  not  in- 
consistent with  this  opinion. 


SANDY  VALLEY  &  E.  BY.  CO.  t.  HUGHES 

et  ux. 
(Court  of  Appeals  of  Kentucky.    Nov.  2,  1916.) 

1.  Exceptions,  Bill  of  «=»42— Appbovai.  at 
Special  Tebm. 

Where  a  special  term  of  court  had  been  call- 
ed before  an  order  was  made  overruling  defend- 
ant's motion  for  new  trial  and  fixing  a  day  of 
the  special  term  for  presenting  and  filing  a  bill 
of  exceptions,  and  plaintiff's  cotmsel  made  no 
objection  to  the  order  so  fixing  the  time,  a  mo- 
tion to  strike  the  bill  on  the  ground  that  it  wag 
approved  at  a  special  term,  though  the  cause  wa« 
not  included  in  the  order  calling  such  term,  will 
be  denied. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  {  72;    Dec  Dig.  *=42.] 

2.  Release  ^s>35— Rights  Under  Sepakate 
CoNTEACT— -Effect. 

A  deed  to  a  railroad,  releasing  it  from  all 
damages  sustained  by  the  grantors,  past  or  fu- 
ture, by  reason  of  the  construction  or  use  of 
the  road,  did  not  affect  the  grantors'  right  to 
recover  damages  for  breach  of  a  contract,  exe- 
cuted at  the  same  time,  whereby  the  grantors 
agreed  to  let  the  road  have  all  the  earth  and 
stone  necessary  for  fiUs  on  the  road  to  De  aikea 
from  a  specified  location,  the  land  to  be  left  level 
with  railroad  grade  and  in  condition  for  building 
purposes,  since  the  deed  embraced  only  inciden- 
tal damages  growing  out  of  the  constmction  or 
use  of  the  road  through  the  grantors'  farm. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  i  82;   Dec.  Dig.  <»s>36.] 

8.  Contracts  «=»352(1)— Action  fob  Bbeach 
— Presumption— Question  fob  Jury. 
In  an  action  against  a  railroad  for  breach 
of  contract  giving  it  the  right  to  remove  earth 
and  stone  from  plaintiffs'  land,  where  the  place 
from  which  they  were  removed  was  covereJ  by 
the  contract,  and  the  road  had  no  other  author- 
ity for  the  removal,  it  will  be  conclusively  pre- 
sumed they  were  removed  under  the  contract 
and  the  question  will  not  be  submitted  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  t  1200;    Dec.  Dig.  «=>352(1).] 

4.  Dahages  <3=3l21— Breach  of  Contbact  to 
Grade   Land. 

In  an  action  against  a  railroad  for  damages 
for  breach  of  contract  to  remove  earth  and 
stone  from  plaintiffs'  land,  obligating  it  to  leave 
the  land  level  and  at  railroad  grade,  plaintifb, 
still  owning  the  tract  from  which  earth  and 
stone  were  removed,  could  not  recover  what 
would  be  the  value  of  their  land  if  the  road  had 
removed  all  the  earth  and  stone  therefrom 
down  to  the  level  of  its  grade. 

[Ed.    Note— For   other   cases,    see    Damages, 
Cent.  Dig.  §§  306-308;   Dec.  Dig.  <8=s>121.] 

5.  Damaoe.^  <&=»121— Breach  of  Contract  to 
Grads  Land. 

In  an  action  against  a  railroad  for  breach 
of  contract  giving  it  the  right  to  take  earth 
and  stone  from  plaintiffs'  land  and  obligating  it 
to  leave  the  land  level  and  at  railroad  grade, 
the  measure  of  damages  was  what  it  would  cost 
plaintiffs  to  complete  the  contract,  and  such 
further  sum  as  would  compensate  them  for  the 
inconvenience  arising  out  of  its  nonperformance 
up  to  the  time  of  triaL 

[Ed.    Note.— For   other   cases,   see   Damage*, 
Cent  Dig.  §f  306-308;   Dec.  Dig.  «s>121.] 

6.  Damages  $=s23— Breach  of  Contbact  to 
Grade  Land— Element  Not  in  Contempla- 
tion of  Parties^ 

In  an  action  against  a  railroad  for  breadi 
of  its  contract  to  grade  plaintiffs'  land,  not  pro- 
Tiding  for  the  rem.oval  of  earth  and  stone  for 
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porposes  of  a  paasway,  there  being  no  evidence 
that  defendant  a  attention  was  brought  to  the 
fact  that  plaintiffs  wanted  the  earth  and  stone 
removed  for  such  purpose,  plaintiffs  could  not  re- 
cover damages  suffered  by  them  by  defendant's 
failure  to  provide  a  iMusway. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {{  58,  62;  Dec.  Dig.  «3=!>23.] 

Appeal  from  Circuit  Court,  Pike  County. 

<3nlt  by  James  Hughes  and  wife  against 
the  Sandy  Valley  &  Elkhom  Railway  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals,  and  plaintiffs  cross-appeal. 
Judgment  reversed  on  both  the  original  a.v- 
peal  and  cross-appeal,  and  cause  remanded 
for  new  trial  consistent  with  the  opinion. 

Hager  &  Stewart,  of  Ashland,  and  Auxier, 
Harman  &  Francis,  of  Flkerille,  for  appel- 
lant Roscoe  Vanover,  J.  S.  CUne,  and  E.  J. 
Pickleslmer,  all  of  Pikerille,  for  appellees. 

CLAY,  C.  On  February  16,  1911,  James 
Hughes  and  wife,  in  consideration  of  $1,000 
in  hand  paid,  conveyed  to  the  Sandy  Valley 
&  Elkhom  Railway  Company  a  strip  of  land 
100  feet  Wide  throu^  their  farm  in  Pike 
county.  Among  other  provisions  of  the  deed 
is  the  following: 

<<  •  •  •  pof  the  consideration  aforesaid  do 
hereby  release  and  discharge  the  grantee,  its 
successors  and  assigns,  of  all  liability  to  fence 
said  strip  of  land,  and  all  claims  for  damages 
to  said  premises  and  any  adjoining  property  of 
the  grantors,  accruing,  accrued,  or  that  may  at 
any  time  accrue  from  the  construction  and  op- 
eration of  the  railroad  of  said  grantee,  its  suc- 
cessors and  assigns." 

At  the  same  time  the  deed  was  executed, 
the  parties  entered  into  a  written  contract 
containing  the  following  stipulation: 

"That  in  consideration  of  one  dollar  hereby 
agree  to  let  the  said  railway  company  have  all 
the  earth  and  stone  that  may  be  necessary  for 
fills  on  said  railroad,  same  to  be  taken  on  the 
left  of  the  right  of  way  in  the  Rock^  Gap  so  as 
not  to  interfere  with  the  shop  building.  The 
land  from  which  said  earth  and  stone  Is  re- 
moved to  be  left  level  with  railroad  grade  and 
in  condition  for  building  purposes." 

Thereafter  the  railroad  company,  through 
its  contractors,  entered!  upon  the  land  of 
Hnghes  and  wife  and  removed  a  large  quan- 
tity of  stone,  earth,  etc.,  therefrom,  and 
used  same  for  the  purpose  of  ballasting  its 
track  at  places  other  than  those  on  the  strip 
of  land  conveyed  by  the  foregoing  deed.  The 
land  from  which  the  stone  and  earth  were 
removed  was  left  on  a  uniform  grade  of 
about  28  feet  above  the  level  of  the  rail- 
road grade. 

This  suit  was  brought  by  plaintiffs,  James 
Hughes  and  wife,  against  the  railroad  com- 
pany to  recover  damages  for  the  company's 
failure  to  reduce  the  grade  of  the  land  to 
the  level  of  the  railroad  grade  and  further 
damages  for  being  deprived  of  a  passway 
from  their  residence.  The  defense  of  the 
company  was  that  the  cmly  land  from  which 
the  stone  was  removed  pursuant  to  the  above 
contract  was,  as  a  matter  of  fact,  brought 


to  the  level  of  the  railroad  grade,  and  that 
the  stone  and  earth  which  were  removed 
from  the  land  for  which  plaintiff  seeks  dam- 
ages were  not  removed  under  the  above  con- 
tract, but  were  removed  several  monttis  later 
under  and  by  virtue  of  a  new  agreement  with 
plaintifCs.  A  trial  before  a  Jury  resulted  in 
a  verdict  and  Judgment  for  plaintiffs  in  the 
sum  of  $10,000.  From  this  Judgment  the 
railroad  company  appeals  and  plaintiffs  pros- 
ecute a  cross-appeal. 

[1]  A  motion  has  been  made  by  plaintiffs 
to  strike  the  bill  of  exceptions  from  the  rec- 
ord. The  basis  of  this  motion  is  that  the 
bill  of  exceptions  was  approved  at  a  special 
term  of  the  court  and  that  this  cause  was 
not  Included  in  the  order  calling  the  special 
term.  The  case  was  tried  at  the  September 
term,  1915,  as  properly  extended.  Both  plain- 
tiffs' and  defendant's  motions  for  a  new  trial 
were  overruled  during  the  extended  term. 
Prior  thereto  a  special  term  of  the  court,  be- 
ginning November  8,  1815,  had  been  called. 
When  defendant's  motion  for  a  new  trial  was 
overruled,  -the  court  entered  an  order  giving 
the  defendant  until  and  including  the  fif- 
teenth day  of  the  November  special  term 
to  prepare,  present,  and  file  its  bill  of  ex- 
ceptions, and  directed  that  the  case  be  placed 
on  the  docket  of  cases  for  said  special  term 
for  said  purpose.  This  order  was  filed  with- 
out objection  or  exception.  The  bUl  of  excep- 
tions was  tendered  on  the  fifteenth  day  of  the 
November  special  term  and  was  approved  by 
the  court  on  the  eighteenth  day  of  that  term. 
To  this  order  the  plaintiffs  objected  and  ex- 
cepted. 

The  facts  of  this  case  are  not  unlike  those 
of  the  case  of  Hill's  Adm'r  v.  Penn.  Mutual 
Life  Ins.  Co.,  120  Ky.  190,  85  S.  W.  759,  27 
Ky.  Law  Rep.  567.  There,  the  court  gave  the 
plaintiff  until  the  tenth  day  of  the  November 
term  of  the  court  to  present  his  bill  of  ex- 
ceptions. The  Code  provides  that  time  may 
l>e  given  to  prepare  a  bill  of  exceptions,  but 
not  beyond  a  day  in  the  succeeding  term. 
Civil  Code,  S  334.  The  November  term  was 
not  the  succeeding  term.  Another  term, 
known  as  the  September  term,  had  interven- 
ed. "Whan  the  order  extending  the  time  for 
filing  the  bill  of  exceptions  to  the  tenth  day 
of  the  November  term  was  made,  defendant's 
counsel  was  in  court  and  no  objection  there- 
to was  made.  It  was  held  that  the  failure  of 
defendant's  attorney  to  object  to  the  exten- 
sion of  the  time  was  in  effect  a  consent  to  the 
extension,  and  the  motion  to  strike  the  bUl  of 
exceptions  was  overruled.  Here,  the  court 
fixed  not  later  than  the  fifteenth  day  of  the 
November  special  term  as  the  time  for  filing 
the  bill  of  exceptions.  If  not  filed  within 
that  time  and  at  that  term,  it  could  not  be 
filed  at  all.  Plaintiffs'  attorneys  were  pres- 
ent and  did  not  object  to  the  order.  Had 
objection  been  made,  doubtless  the  court 
would  have  seen  its  error  and  provided  for 
the  filing  of  the  biU  of  exceptions  at  some 
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day  the  next  sncceedlng  tenn.  Having  failed 
to  object  when  the  order  was  entered,  counsel 
will  be  held  to  have  assented  to  the  order. 
An  attorney  will  not  be  permitted  to  remain 
silent  when  he  knows  that  the  opposing  party 
is  proceeding  on  the  assumption  that  he  is 
consenting  to  what  Is  being  done  and  after- 
wards withdraw  his  consent,  and  thus  leave 
the  party  so  misled  without  remedy. 

The  motion  to  strike  the  bill  of  aoeptlons 
is  overruled. 

[2]  Clearly,  the  provision  of  the  deed,  by 
which  the  railroad  company  was  released 
from  all  damages  that  the  grantors  had  sus- 
tained, or  might  thereafter  sustain,  by  rea- 
son of  the  construction,  bnilding,  or  use  of 
said  railway,  in  no  way  affected  plaintiffs' 
right  to  recover  under  the  contract  The 
deed  and  contract  were  a  part  of  the  same 
transaction  and  were  executed  at  the  same 
time.  They  must  be  construed  together  and 
each  given  some  effect,  if  possible.  This  can- 
not be  done  if  they  each  relate  to  the  same 
subject-iuatter.  In  our  opinion,  the  deed  em- 
braces only  sud)  Incidental  damages  as  grow 
out  of  the  construction,  building,  or  use  of 
said  railway  through  the  farm  of  plaintiffs. 
By  the  written  contract  the  railroad  intended 
to  secure,  and  did  secure,  the  right  to  take 
stone  from  plaintiffs'  land  to  be  used  as  bal- 
last, not  only  along  Its  right  of  way  through 
plaintiffs'  land,  but  at  other  places.  It  fol- 
lows that  the  trial  court  did  not  err  in  refus- 
ing to  hold  that  the  deed  was  a  bar  to  a  re- 
covery of  damages  under  the  contract 

[3]  It  is  next  insisted  that  the  trial  court 
should  have  submitted  to  the  Jury  the  ques- 
tion whether  or  not  the  earth  and  stone  were 
removed  under  the  contract  Since  the  place 
from  which  they  were  removed  is  covered  by 
the  contract  and  the  defendant  had  no  other 
authority  for  removing  the  earth  and  stone, 
It  will  be  conclusively  presumed  that  they 
were  removed  under  the  contract. 

[4]  During  the  trial  of  the  case  the  de- 
fendant took  the  position  that  the  measure 
of  damages  was  the  difference  between  the 
market  value  of  the  land  in  its  present  condi- 
tion and  Its  market  value  If  the  land  had 
been  taken  down  level  with  the  railroad 
grade  and  left  In  condition  for  building  pur- 
poses. On  the  other  hand,  the  plaintiffs  took 
the  position  that  they  were  entitled  to  recover 
the  reasonable  cost  of  doing  the  work  requir- 
ed by  the  contract,  together  with  damages 
for  being  deprived  of  the  use  of  the  passway 
to  and  from  their  residence.  In  instructing 
the  Jury  the  trial  court  attempted  to  embody 
defendant's  view  as  to  the  measure  of  dam- 
ages.   The  instruction  Is  as  follows: 

"The  court  Instrncts  the  jury  that  they  will 
find  for  the  plaiatiffs  what  would  be  the  value 
of  the  piece  of  land  in  controversy  if  the  de- 
fendant had  removed  all  the  earth  and  stone 
from  the  land  it  did  remove  earth  and  stone 
from,  down  level  with  its  railroad  grade,  taking 
into  consideration  its  use  for  building  purposes 
and  all  the  surrounding  circumstances,  shown 
in  evidence,  so  that  the  amount  so  found  does 


not  exceed  S16,000;  and,  if  the  Jury  believes 
from  the  evidence  that  if  the  earth  and  stone 
had  been  removed  dovm  level  with  its  railroad 
grade  it  would  have  given  plaintiffB  a  reasonable 
passway  out  to  the  public  road,  then  the  jury 
may  include  in  their  verdict  this  fact  as  an  ele- 
ment of  damage,  both  for  past  and  future  lime; 
80  that  the  whole  amount  found  does  not  ex- 
ceed $15,000;  unless  the  jury  should  believe 
and  find  as  in  instruction  No.  2." 

It  will  be  observed  that  under  this  Instruc- 
tion the  Jury  was  authorized  to  find  for 
plaintiffs  "what  would  be  the  value  of  the 
piece  of  land  In  controversy  If  the  defend- 
ant had  removed  all  the  earth  and  stone  from 
the  land  It  did  remove  earth  and  stone  from, 
down  level  with  Its  railroad  grade."  In  other 
words,  the  plaintlfFS,  who  still  own  the  par- 
ticular triict  from  which  the  stone  and  earth 
were  removed,  were  permitted  to  recover 
what  would  be  the  whole  value  of  the  land 
if  the  defendant  had  removed  the  earth  and 
stone  therefrom  doiwn  to  the  level  of  the 
railroad  grade.  Whatever  may  be  the  cor- 
rect measure  of  damages,  it  Is  clear  that  the 
foregoing  Instructlmi  is  erroneous  and  preju- 
dicial, and  furnlshee  ground  for  reversal  on 
the  original  appeal. 

[6]  We  are  of  the  opinion,  however,  that 
the  measure  of  damages  attempted  to  be 
given  by  the  trial  court  and  Insisted  npon 
by  the  defendant  Is  not  applicable  to  the 
facts  of  this  case.  Strictly  speaking,  this 
is  not  an  action  ex  dellcta  It  is  not  a  suit 
for  damages  growing  out  of  an  unauthorized 
trespass.  It  Is  a  suit  for  damages  resulting 
from  defendant's  failure  to  comply  with  its 
contract  The  purpose  of  damages  Is  to 
place  the  party  wronged  as  nearly  as  possible 
In  the  same  situation  he  would  have  been 
In  If  the  contract  had  been  performed.  In  a 
case  like  this.  It  is  what  It  will  cost  to  com- 
plete the  contract,  and  such  further  sum  as 
will  compensate  the  injured  party  for  the  In- 
convenience arising  out  of  Its  nonperformance 
up  to  the  time  of  the  trlaL  Cincinnati  South- 
em  Railroad  Co.  v.  Hudson,  88  Ky.  480,  11 
S.  W,  609,  10  Ky.  Law  Rep.  1043;  WUson 
V.  IlUnols  Central  Railway  Company,  92  S. 
W.  602,  29  Ky.  Law  Rep.  172;  Big  Sandy 
RaUway  Co.  v.  Rice's  Adm'r,  146  Ky.  619, 
143  S.  W.  46;  Carll  v.  Seymour,  Sabin  &  Co., 
26  snnn.  276,  3  N.  W.  34a  In  view  of  the 
foregoing,  we  also  conclude  that  the  measure 
of  damages  given  by  the  trial  court  was  er- 
roneous and  prejudicial  to  the  plaintiffs  and 
affords  ground  for  reversal  on  the  cross  ap- 
peal. 

[6]  The  Instruction  on  the  measure  of  dam- 
ages is  also  erroneous  and  prejudicial  to  the 
defendant,  in  that  it  authorizes  a  finding  of 
damages  if  plaintiffs,  by  defendant's  failure 
to  comply  with  Its  contract  were  deprived 
of  a  passway  over  the  land  from  which  the 
earth  and  stone  were  to  be  removed.  In  the 
case  of  Cincinnati  Southern  Railroad  Com- 
pany V.  Hudson,  supra,  the  engagement  on 
the  part  of  the  d^endant  was  to  construct 
plaintiff  a  good  crossing.    It  was  held  that 
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tbe  measure  of  damages  for  failure  to  com- 
ply with  tbe  contract  was  what  It  would 
reasonably  cost  to  construct  a  good  crossing, 
aild  such  further  damages  as  may  have  dl* 
rectly  resulted  to  plaintiff  up  to  the  time  of 
the  trial  from  tbe  InconTenlence  of  not  hav- 
ing the  crossing.  In  that  case,  however,  the 
construction  of  tbe  crossing  was  tbe  main 
purpose  of  tbe  contract,  and  damages  re- 
sulting to  the  plaintiff  from  the  Inconven- 
ience of  not  having  the  crossing  were  clearly 
within  the  contemplation  of  tbe  parties.  The 
sole  engagement  of  the  defendant  in  the 
case  under  consideration  was  to  remove  the 
earth  and  stone  to  a  level  with  tbe  railroad 
grade  and  in  condition  for  building  purposes. 
Had  it  been  alleged  that  plaintiffs  were 
deprived  of  an  opportunity  to  build,  dam- 
ages on  this  account  might  have  been  award- 
ed, because  such  damages  would  have  been 
within  the  contemplation  of  tbe  parties.  But 
plaintiffs  are  not  seeking  damages  on  this  ac- 
coimt.  The  only  inconvenience  they  complain 
of  Is  the  fact  that  they  were  deprived  of  an 
outlet.  The  contract  does  not  provide  for 
tbe  removal  of  the  earth  and  stone  for  pur- 
poses of  an  outlet,  nor  Is  there  any  evidence 
to  tbe  effect  that  the  attention  of  the  defend- 
ant was  brought  to  the  fact  that  plaintiffs 
wanted  the  earth  and  stone  removed  for  such 
purpose.  We  therefore  conclude  that  dam- 
ages, growing  out  of  the  Inconvenience  of 
not  having  an  outlet  over  the  land  from 
which  tbe  earth  and  stone  were  to  be  re- 
moved, were  not  such  as  may  reasonably  be 
considered  as  arising  naturally  from  the 
breach  of  the  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when  they 
made  the  contract.  Hadley  v.  Bazendale,  9 
Kxch.  341,  23  L.  J.  Exch.  179,  18  Jur.  358, 
6  Eng.  Bui.  Cas.  502. 

One  of  the  defenses  interiposed  by  the  de- 
fendant was  that  after  it  entered  upon  plain- 
tiffs' land  the  contract  sued  on  was  rescind- 
ed, and  in  lieu  thereof  It  agreed  to  construct 
an  overhead  bridge  for  plaintiffs.  There  was 
some  evidence  tending  to  supiwrt  this  conten- 
tion. 

On  another  trial  tbe  court  will  instruct 
tbe  Jury  as  follows: 

(1)  You  will  find  for  plaintiffs,  unless  you 
believe  as  instruction  No.  3. 
.  (2)  If  you  find  for  plaintiffs,  you  will 
award  them  such  sum  in  damages  as  you 
may  believe  from  the  evidence  it  wUl  reason- 
ably cost  to  reduce  tbe  land  from  which  the 
earth  and  stone  were  taken  to  a  level  with 
the  railroad  grade  and  In  condition  for  build- 
ing purposes,  not  exceeding,  however,  the 
sum  of  $15,000. 

(3)  If  you  believe  from  the  evidence  that 
the  contract,  by  which  defendant  agreed  to 
reduce  the  land  from  which  the  earth  and 
stone  were  taken  to  a  level  with  the  railroad 
grade  and  in  condition  for  building  purposes. 


was  subsequently  resdnded  by  the  parties, 
and.  that  In  lieu  thereof  it  was  agreed  that 
defendant  should  construct  plaintiffs  an  over- 
head bridge,  you  will  find  for  tbe  defendant. 
Judgment  reversed  on  bqth  tbe  original 
appeal  and  cross-appeal,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


A.  BBNTLBY  ft  SONS  CO.  ▼.  HYDRAULIC 
PRESS  BRICK  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  2,  1916.) 

Novation  *=>10— Substitution  of  Pabtieb 

—Liability. 
A  contractor  agreed  to  construct  a  hospital, 
fumishing  all  the  material  except  the  face 
bricks,  which  were  to  be  furnished  by  the  hos- 
pital commission.  One  clause  of  the  contract 
made  the  commission  liable  to  the  contractor 
for  damage  caused  by  its  delay  in  furnishing 
tbe  brick.  The  commission  contracted  with  a 
brick  company  to  furnish  the  face  brick  requir- 
ed, and  thereafter,  with  the  consent  of  all  par- 
ties, tbe  contractor  was  substituted  for  the  com- 
mission in  the  contract  with  the  brick  company. 
When  tbe  building  was  completed,  there  was  an 
amount  due  on  the  purchase  price  of  the  bricks, 
and  the  contractor  claimed  damages  for  delay 
in  furnishing  the  bricks.  Held,  that  the  con- 
tractor could  not  recover  against  the  brick  com- 
pany for  the  delay  in  fumishing  the  brick  un- 
der the  clause  of  Its  contract  with  the  commis- 
sion, since  the  brick  company  was  not  a  party 
to  that  contract,  but  it  could,  as  substituted 
party  for  the  commission  in  its  contract  with 
the  brick  company,  recover  from  the  latter  that 
portion  of  the  amount  it  could  have  recovered 
against  the  commission  if  no  substitution  had 
taken  place,  which  was  due  to  the  failure  of  the 
brick  company  to  comply  with  its  contract  with 
the  commission. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cent.  Dig.  i  10;   Dec.  Dig.  ®=»10.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Consolidated  actions  by  A  Bentley  &  Sons 
Company  and  the  Hydraulic  Press  Brick  Com- 
pany against  the  Hospital  Commission  of 
Louisville  were  consolidated  for  trial,  and, 
after  dismissing  the  actions  against  the 
commission,  the  court  rendered  judgment 
for  the  Brick  Company  against  the  Bentley 
Company,  and  denied  the  counterclaim  of  the 
Bentley  Company  against  the  Brick  Com- 
pany, and  the  Bentley  Company  appeals.  Re- 
versed, with  directions. 

See,  also,  165  Ky.  403,  176  S.  W.  1159. 

Blakey,  Quln  &  Lewis,  of  Louisville,  for 
appellant  Trabue,  Doolan  &  Cox,  of  Louis- 
ville, for  appellees. 

CARROLL,  J.  In  1912  tbe  Hospital  Com- 
mission of  Louisville  entered  into  a  contract 
with  the  appellant,  A.  Bentley  &  Sons  Co., 
to  erect  the  city  hospital,  and  by  the  terms 
of  the  contract  the  contractor  was  to  furnish 
all  the  material  except  the  face  brick  for  ex- 
terior walls  and  certain  interior  walls,  which 
the  commission  was  to  deliver  to  tbe  contrac- 
tor at  a  price  specified  In  the  contract.  In 
tbe  contract  between  tbe  Hospital  Commls- 
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slon  and  tbe  Bentley  Company  It  wae  stipu- 
lated in  danse  8  that  the  commission  should 
furnish  tbe  brick  It  obligated  Itself  to  deliver 
**ln  such  a  manner  as  not  to  materially  delay 
the  progress  of  tbe  work,  and  in  tbe  event  dt 
failure  to  do  so,  thereby  causing  loss  to  the 
contractor,  agrees  that  it  will  reimburse  the 
contractor  for  such  loss." 

After  making  this  contract  with  the  Bent- 
ley  Company  the  Hospital  Commission  enter* 
ed  Into  a  contract  with  the  Hydraulic  Press 
Brick  Company,  through  its  agent,  Tyler,  to 
furnish  the  face  brick  at  an  agreed  price.  Un- 
der this  contract  the  Hydraulic  Company 
agreed  to  furnish  a  brick  known  as  brick  No. 
601,  and  the  brick  manufactured  and  sold  un- 
der this  nnmber  of  a  shape,  quality  and  color 
agreed  on  by  the  parties  and  made  only  by  this 
brick  company.  After  the  hospital  was  com- 
pleted there  was  due  the  brick  company  under 
its  contract  $5,179.40,  for  which  amount  the 
brick  company  brought  suit  against  the 
commission.  The  Bentley  Company  also 
brought  a  suit  to  recover  damages  In  the  sum 
of  $5,000  from  the  commission  on  account 
of  its  failure  to  furnish  it,  according  to  con- 
tract, the  brick  which  it  had  agreed  to  fur- 
nish. The  two  actions  were  consolidated, 
and  on  a  hearing  both  suits  were  dismissed, 
and  tbe  Judgment  aismissing  them  was  af- 
firmed by  this  court  in  A.  Bentley  &  Sons 
Co.  V.  Commissioners  of  Hospital  of  City 
of  LouisvUle,  165  Ky.  403,  176  S.  W.  1159.  In 
this  opinion  the  court  said  that  the  chancel- 
lor properly  dismiss^  the  suits  of  tbe  brick 
company  and  the  Bentley  Company  against 
the  hospital  commission  because  it  appeared 
after  the  contracts  between  the  Bentley  Com- 
pany and  the  commission,  and  the  brick  com- 
pany and  the  commission,  had  been  entered 
into,  the  commission  and  the  Bentley  Com- 
pany entered  Into  a  contract  by  which  the 
commission  turned  over  to  the  Bentley  Com- 
pany its  contract  with  the  brick  company, 
and  the  Bentley  Company  thereby  took  the 
place  of  the  commission  in  tbe  contract  with 
the  brick  company.  It  was  further  held  in 
the  opinion  that  the  brick  company  consented 
to  this  arrangement  between  the  Bentley 
Company  and  the  hospital  commission,  and, 
this  being  so,  the  brick  company's  claim 
for  the  balance  due  it  was  against  the  Bent- 
ley Company  and  not  against  the  commission. 
It  further  necessarily  fbllowed  as  a  result  of 
this  arrangement  that  the  Bentley  Company 
had  no  claim  against  the  commission  for 
damages  on  account  of  Its  failure  to  furnish 
brick  under  the  original  contract,  because 
the  Bentley  Company  had  taken  the  place 
of  the  commission  In  this  contract,  and  any 
claim  it  bad  growing  out  of  the  failure  to 
deliver  the  brick  was  not  against  the  com- 
mission, but  against  the  brick  company, 
with  whom  the  commission  had  a  contract 
to  furnish  the  brick.  When  the  case  went 
badi.  for  trial  the  brick  company  by  an 
amended  pleading  sought  to  recover  from 


the  Bentley  Company  the  Ave  thonsand  and 
odd  dollars  due  it  by  the  commission,  and 
the  ilentley  Company,  while  not  denying  its 
liability  for  the  amount  claimed,  asserted  a 
counterclaim  against  the  brick  company, 
seeking  to  recover  from  it  the  damage  it 
alleged  it  had  sustained  on  account  of  tbe 
failure  of  the  brick  company  to  deliver  tbe 
brick  according  to  the  terms  of  its  contract 
with  the  commission.  General  demarren 
were  sustained  to  the  original  connterclaln 
of  the  Bentley  Company  against  the  brick 
company  as  well  as  to  several  amended 
counterclaims,  and  finally,  after  refusing  to 
permit  to  be  filed  a  fourth  amended  plead- 
ing tendered  by  the  Bentley  Company,  the 
lower  court  dismissed  tbe  counterclaim  of  the 
Bentley  Company  against  the  brick  company, 
and  gave  tbe  brick  company  Judgment  for 
the  amount  of  Its  daim,  and  the  Bentley 
Company  prosecutes  this  appeal  from  the 
ruling  of  the  lower  court  holding  that  It  did 
not  have  any  cause  of  action  against  the 
brick  company. 

In  tbe  first  counterclaim  asserted  by  the 
Bentley  Company  it  rested  its  right  to  re- 
cover damages  from  the  brick  company  on 
clause  8  in  Its  contract  with  the  hospital 
commission.  But  we  think  it  clear  that  it 
could  not  ground  a  cause  of  action  against 
the  brick  company  on  this  stipulation  in  tbe 
contract  between  it  and  the  commiasloo. 
The  brick  company  was  not  a  party  to  the 
contract  between  the  Bentley  Company  and 
the  commission,  nor  did  it,  at  any  time  or  in 
any  way,  obligate  itself  to  be  answerable  to 
the  Bentley  Company  for  any  breach  of  the 
stipulation  contained  in  tbe  contract  be- 
tween tbe  Bentley  Company  and  the  oonnmis- 
slon,  nor  did  the  fact  that  the  Bentley  Com- 
pany and  the  commission  agreed  between 
themselves  that  the  Bentley  Company  should 
take  over  the  contract  the  commisaion  bad 
with  tbe  brick  company,  and  thereafter  stand 
in  the  shoes  of  the  commission,  have  the 
effect  of  putting  the  brick  company  in  tlie 
place  of  the  commission  in  the  contract  be- 
tween It  and  the  Bentley  Company,  althongh 
the  brick  company  consented  that  this  aab- 
stitution  might  take  place.  But  when  tbe 
Bentley  Company,  with  the  consent  of  tbe 
brick  comi)any,  was  substituted  for  the  com- 
misaion in  the  contract  between  tbe  conomis- 
sion  and  tbe  brick  company,  we  think  that 
the  Bentley  Company  was  likewise  substi- 
tuted to  all  the  rights  the  commission  had 
under  its  contract  with  tbe  brick  company. 
If  the  agreement  of  substitution  between 
the  Bentley  Company  and  the  oommission 
had  never  taken  place,  then  the  commission 
would  have  had  a  cause  of  action  ngMtngf 
tbe  brick  company  for  Its  failure  or  refusal 
to  deliver  the  brick  according  to  the  terms  of 
the  contract  between  the  brick  company  and 
tbe  commission,  end  so  the  Bentley  Company, 
having  with  the  consent  of  the  brick  company 
taken  the  place  of  the  oonuniaaion,  tuw  the 
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same  rlgbt  of  action  against  tbe- bride  com- 
pany tbat  the  commission  wonld  hare  had. 

The  agreement  between  the  Bentley  Com- 
pany and  the  commission,  by  which  the  Bent- 
ley  Company  was  substituted  In  place  of  the 
commission  In  the  contract  of  the  commis- 
sion with  the  brick  company,  did  not  have 
the  effect  of  changing.  In  any  respect,  the 
contract  between  the  brick  company  and  the 
commission.  Kor  did  it  In  any  manner 
lessen  the' liability  of  the  brick  company  to 
fulfill  its  contract  with  the  commission.  In 
short,  the  brick  company  was  under  the  same 
contractual  duty  to  furnish  the  .brick  that 
It  was  under  before  the  substitntlon  took 
place. 

It  Is  said,  however,  by  counsel  for  the  brick 
company  tbat  Inasmuch  as  the  commission, 
after  the  Bentley  Company  had  taken  Its 
place,  could  have  no  cause  of  action  against 
the  brick  company  for  a  breach  of  Its  con- 
tract, because  the  commission  then  had  no 
concern  in  the  delivery  of  the  bricli,  neither 
could  the  Bentley  Company  have  any  cause 
of  action  against  the  brick  company  because 
there  had  never  been  any  contract  between 
it  and  the  Bentley  Company.  Further  pro- 
ceeding along  this  easy  line  to  complete  the 
circle  of  Its  exoneration  from  liability,  the 
additional  argument  is  made  that  after  this 
substitution  took  place,  as  the  Bentley  Com- 
pany could  have  no  cause  of  action  against 
the  commission  for  failure  to  deliver  the 
brick  as  provided  in  the  contract  between  the 
Bentley  Company  and  the  commission,  nei- 
ther should  the  Bentley  Company  have  any 
cause  of  action  against  the  brick  company. 

But,  of  course,  this  kind  of  reasoning  will 
not  be  allowed  to  release  the  brick  company 
from  liability  for  a  breach  of  its  contract 
with  the  commission,  if  it  committed  one, 
or  to  defeat  the  claim  of  the  Bentley  Com- 
pany for  damages  growing  out  of  this  breach, 
if  it  had  such  a  claim.  If  no  change  in  the 
contract  relations  of  the  parties  had  taken 
place  and  the  commission  had  failed  to  fur- 
nish the  brick  to  the  Bentley  Company  ac- 
cording to  the  terms  of  its  contract,  it  is  plain 
that  the  Bentley  Company  would  have  a  cause 
of  action  against  the  commission ;  it  la  further 
plain  that  if  the  liability  of  the  commission 
to  the  Bentley  Company  had  been  caused  by 
the  failure  of  the  brick  company  to  furnish 
the  brick  according  to  Its  contract  with  the 
commission,  the  commission  would  have  the 
right  to  have  from  the  brick  company  the 
full  amount  of  damages  the  Bentley  Company 
recovered  against  it  if  all  this  damage  grew 
oat  of  the  failure  of  the  brick  company  to 
furnish  the  brick  according  to  its  contract. 

Kow  as  the  substitution  of  the  Bentley 
Company  fOr  the  commission  did  not  release 
the  brick  company  from  the  obligations  of  its 
contract  with  the  commission,  the  Bentley 
Cbmpany  had  the  right  to  recover  from  the 
brick  company  such  damage  as  the  commis- 
sion could  have  recovered  if  no  substitution 


bad  taken  place  and  the  commission,-  onder. 
its  contract  with  the  Bentley  Company,  had 
sustained  any  damage  by  the  brick  com- 
pany's breach  of  its  contract  Feland  v. 
Berry.  130  Ky.  828,  113  S.  W.  425;  Pulaski 
Stave  Company  v.  Miller's  Creek  Lumber  Co., 
138  Ky.  872,  128  S.  W.  96. 

This  condition,  brought  about  by  the  agreed 
substitution,  makes  it  necessary  that  the 
damage  the  commission  would  have  sustained 
if  there  had  been  no  change  in  the  contract 
should  be  ascertained,  althoa^  tiie  commis- 
sion has  not  suffered  any  damage.  But  this 
rather  cnrlous  situation  Is  unavoidable  un- 
der the  circumstances.  It  will  not,  however, 
confuse  the  Issues,  because  It  will  not  be 
difficult  to  ascertain  the  damage.  If  any,  the 
Bentley  Company  could  have  recovered 
against  the  commission  if  no  change  in  the 
parties  to  the  contract  had  taken  place,  and 
this  amount  of  damage  it  is  entitled  to  re- 
cover against  the  brick  company  if  its  right 
to  recover  against  the  commission  grew  out 
of  the  failure  of  the  brick  company  to  ful- 
fill its  contract. 

This  being  our  view  of  the  case,  the  last 
amended  pleading,  to  which  a  demurrer  was 
sustained,  as  well  as  the  tendered  pleading, 
stated  a  cause  of  action  against  the  brick 
company,  and  ccmseQuently  the  demurrer  to 
the  last  amended  pleading  should  have  been 
overruled,  and  the  tendered  pleading  allow- 
ed to  be  filed. 

We  do  not,  however,  hold  that  the  Bentley 
Company  is  entitled  to  recover  on  the  vari- 
ous items  or,  indeed,  on  any  of  them  set 
out  in  these  pleadings.  We  express  no  opin- 
ion as  to  what  items  of  damage  the  Bentley 
Company  may  recover  or  how  much  it  may 
recover. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  proceed  In  conformity  with  this 
opinion. 


BIRD  V.  WILSON  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct.  81,  1916.) 

1.  Counties  ®=3l78  — BoRns  —  Election  — 
Tike  fob  Holoino. 

An  election  on  the  issuance  of  county  bonds 
under  Const,  i,  157,  must  be  held  on  a  regular 
election  day. 

[Ed.    Note.— For  other  cases,    see   Counties, 
Cent.  Dig.  H  269-273;   Dec.  Dig.  «s»178.] 

2.  Counties  «=>149  — Bonos  —  Pubposes- 

ROAOS. 

Const  {  157,  forbids  the  incurring  of  future 
obligations  by  a  county  exceeding  the  revenue 
provided  for  that  year,  unless  the  incurring  of 
such  indebtedness  receives  the  assent  of  two- 
thirds  of  the  voters  of  the  county  voting  at  an 
election  held  for  that  purpose.  Section  158 
provides  tbat  such  future  indebtedness  shall  not 
exceed  in  the  aggregate  2  per  cent,  of  the  tax- 
able property  of  Ote  county.  Section  157a, 
which  was  adopted  in  1909,  authorizes  the  in- 
curring of  indebtedness  for  road  purposes  to  an 
amount  not  exceeding  5  per  cent,  of  the  taxable 
property  of  the  county,  provided  that  such  ad- 
ditional indebtedness  is  submitted  to  the  voters 
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of  the  eonnt7  for  their  ratification  or  rejection, 
and  that  in  addition  to  the  tax  rate  allowed  un- 
der section  157,  an  additional  amount  may  be 
levied  to  pay  the  interest  and  create  a  sinking 
fund  for  such  indebtedness.  Held,  that  _  the 
construction  and  repairing  of  the  roads  is  a 
purpose  for  which  indebtedness  may  be  incurred 
under  section  157,  even  since  the  adoption  of 
section  157a,  which  not  only  does  not  forbid  the 
issuance  of  such  bonds  under  the  prior  section, 
but  recognizes  that  they  may  be  so  issued. 

[Ed.  Note. — For  other  cases,  see  CJoonties, 
Cent  Dig.  f  214 ;    Dec.  Dig.  <S=>149.] 

8.  CotJNTiEa  0=9150(3)— Bonds— Amount. 

In  determining  the  amount  of  indebtedness 
which  can  be  incurred  under  Const.  S  1^>  the 
amount  of  indebtedness  incurred  under  section 
157a  is  not  to  be  included,  and  indebtedness  can 
be  incurred  for  road  purposes  under  section  157 
so  long  as  the  total  indebtedness  incurred  under 
that  section  does  not  exceed  2  per  cent,  of  the 
taxable  property,  at  least  if  such  indebtedness, 
together  with  the  indebtedness  incurred  under 
section  157a,  does  not  exceed  the  limit  of  6  per 
cent,  fixed  by  the  latter  section. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §{  165,  166.  217;  Dec.  Dig.  «=s 
150(3).] 

Suit  by  J.  M.  Bird  against  Bufus  Wilson 
and  others  to  enjoin  the  holding  of  an  elec- 
tion. On  motion  by  defendants  before  a  Jus- 
tice of  the  Court  of  Appeals  to  dissolve  an  in- 
junction granted  by  the  trial  court  Motion 
sastalned,  and  injunction  dissolved. 

William  Low,  of  PlnevUle,  for  plaintiff. 
C.  I.  Dawson,  of  Finevllle,  for  defendants. 

THOMAS,  J.  This  proceeding  was  insti- 
tuted in  the  Bell  circuit  court  by  the  plain- 
tltt,  a  citizen  and  taxpayer  of  Bell  county,  to 
enjoin  the  holding  of  an  election  on  Novem- 
ber 7,  l&ie,  which  had  been  duly  and  regu- 
larly called  by  the  county  court  of  that  coun- 
ty, as  provided  by  law,  for  the  purpose  of 
taking  the  sense  of  the  voters  of  the  county 
as  to  whether  it  should  be  authorized  to  issue 
bonds  of  the  county  for  public  road  purposes 
to  the  amount  of  $105,000.  A  demurrer  was 
filed  to  the  petition  which  set  out  all  material 
facts,  which  was  sustained,  and  upon  hear- 
ing of  the  motion  the  court  granted  the  tem- 
porary Injunction  and  restrained  the  holding 
of  the  election ;  a  motion  has  been  made  be- 
fore me,  a  member  of  the  Court  of  Appeals, 
to  dissolve  that  injunction. 

The  facts  alleged  in  the  petition  and  ad- 
mitted by  the  demurrer  are  tliat  the  taxable 
property  In  the  county,  as  shown  by  the  sec- 
ond preceding  assessment  before  the  time  for 
the  holding  of  the  election,  is  ?9,000,000,  and 
that  for  the  assessment  immediately  preced- 
ing the  election  it  is  slightly  above  that  sum. 
It  is  also  shown  that  there  has  been  hereto- 
fore voted  for  road  purposes  by  the  citizens 
of  Bell  county,  under  the  authority  given  by 
section  167a  of  the  Constitution,  as  construed 
and  interpreted  in  the  case  of  Bird  v.  Asher, 
County  Judge,  170  Ky.  726, 186  S.  W.  663,  the 
sum  of  $250,000,  for  which  bonds  had  been 
Issued,  and  this  exhausts  the  authority  to 


create  Indebtedness  for  tmSx  parpoflea  as  giv- 
en by  that  section  as  so  interpreted. 

It  is  alleged  and  admitted  that  the  propos- 
ed debt  of  $105,000,  together  with  other  out- 
standing indebtedness  of  the  county,  not  in- 
cluding any  created  under  section  157a,  will 
be  less  than  2  per  cent,  of  the  taxable  prop- 
erty of  the  connty,  which  is  the  limitation 
placed  upon  the  power  to  create  debts  under 
section  157  by  the  provisions  of  section  158. 
It  also  appears  that  the  indebtedness  propos- 
ed to  be  voted,  together  with  the  ontstanding 
indebtedness  of  the  county,  plus  the  $250,000 
created  under  section  157a,  will  aggregate  a 
sum  less  than  5  per  cent  of  the  taxable  prop- 
erty of  the  county,  but  more  than  2  per  cent 
thereof.  So  the  qnestion  is:  Does  section 
158,  limiting  the  Indebtedness  of  the  county 
to  2  per  cent  of  the  taxable  property,  apply 
to  both  sections  157  and  157a,  or  is  It  confin- 
ed to  such  indebtedness  as  may  be  created 
under  section  157? 

[1]  Section  157,  besides  fixing  the  maxi- 
mum rate  of  taxation  for  counties  at  50  cents 
on  the  $100  worth  of  taxable  property,  for- 
bids the  Incurring  of  future  obligations  by 
the  county  in  any  year  for  amounts  exceed- 
ing the  revenue  provided  for  that  year,  unless 
the  Incurring  of  such  indebtedness  receives 
the  assent  of  two-thirds  of  the  voters  of  the 
county  voting  at  an  election  held  for  tliat 
purpose,  which  election,  as  has  been  fre- 
quently determined  by  this  court,  mnst  be 
held  on  a  regular  election  day.  Board  of 
Education  v.  City  of  Winchester,  120  Ky. 
591,  87  S.  W.  768,  27  Ky.  Law  Bep.  9M, 
Montgomery  County  Fiscal  Court  r.  Trimble, 
104  Ky.  626.  47  S.  W.  773,  20  Ky.  Law  Rep. 
827,  42  L.  B.  A.  738,  and  many  other  cases. 

[2]  Section  158  of  the  Constitution  pro- 
vides that  such  future  indebtedness  in  excess 
of  the  revenue  provided  for  the  year  In  which 
it  is  created  shall  not  exceed  a  sum  In  the 
aggregate  equal  to  2  per  centum  of  the 
taxable  property  in  the  county  as  of  'the 
assessment  next  before  the  last  assessment 
previous  to  the  incurring  of  the  indebted- 
ness." The  purposes  for  which  such  indebted- 
ness may  be  Incurred,  under  the  provisioiis 
of  the  two  sections  mentioned  (157  and  15Si, 
are  not  confined  to  any  particular  class  of 
obligations  other  than  they  shall  be  public 
ones.  Constructing  and  repairing  pnblie 
roads  in  the  county  is  a  public  necessity,  and 
Indebtedness  incurred  therefor  is  manifestly 
Incurred  for  a  public  purpose.  We  conclude, 
therefore,  that  it  is  competent  for  the  voters 
of  the  county,  at  an  election  held  for  that 
purpose,  to  create  an  indebtedness  of  ti» 
county  under  these  two  sections  of  tbe  Con- 
stitution for  the  purpose  of  constructing  and 
repairing  public  roads.  There  is  nothing  In 
section  157a  militating  against  this,  or  to  in- 
dicate that  such  road  funds  be  voted  exclu- 
sively under  the  provisions  thereof.  On  tbe 
contrary,  the  very  language  of  tliat  section 
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recognizes  tbe  authority  to  create  debts  for 
road  purposes  under  Uie  provisions  of  the 
other  two  sections  when  it  is  said  therein 
that  the  tax  provided  by  it  may  be  levied  "in 
addition  to  the  tax  rate  allowed  under  sec- 
tion 157  of  the  Constitution  of  Keijitnclcy." 
If  the  fund  for  road  purposes  could  not  be 
voted  or  provided  for,  except  under  the  au- 
thority of  section  157a,  there  would  be  no 
such  funds  produced  under  the  authority  of 
section  157  to  which  that  produced  under  sec- 
tion 157a  could  be  added. 

[3]  Section  157a  became  a  part  of  the  Con- 
stitution in  1900,  and  was  adopted  long  after 
the  adoption  of  the  Constitution.  Up  to  that 
time  a  county  could  not  become  indebted  for 
any  purpose',  or  in  any  manner,  in  a  sum 
exceeding  2  per  cent  of  the  taxable  prop- 
erty of  the  county  as  provided  by  section 
158.  This,  of  course,  Included  Indebtedness 
for  road  purposes,  as  well  as  all  other  public 
purposes.  A  spirit  of  Improvement  seized 
the  people  of  tbe  state,  and  It  was  thought 
that  more  funds  were  needed  for  constractlag 
and  Improving  public  roads  than  could  be 
provided  by  the  Constitution  as  it  then  stood. 
This  resulted  in  tbe  adoption  of  section  157a, 
which  applies  exclusively  to  tbe  voting  of 
taxes  for  road  purposes,  and  instead  of 
limiting  the  amount  of  the  Indebtedness  of 
the  comtty  to  2  per  centum  of  the  taxable 
property  therein.  Increased  the  maximum 
amount  of  the  indebtedness  which  It  might 
incur  by  vote  of  Its  taxpayers  for  road  pur- 
poses to  5  per  centum  of  the  taxable  prop- 
erty in  the  county. 

It  Is  not  necessary  to,  and  we  do  not,  de- 
termine on  this  motion  whether  tbe  entire 
maximum  amount  of  indebtedness  of  5  per 
centum  of  the  taxable  property,  as  provided 
therein,  may  be  in  addition  to  the  2  per 
centum  provided  by  section  158,  as  under  the 
facts  appearing  here  the  total  Indebtedness 
of  the  county,  including  that  which  is  pro- 
I>oscd  to  be  voted,  does  not  reach  the  maxi- 
mum rate  provided  In  section  157a.  Under 
the  facts  here  the  proposed  indebtedness  to 
be  voted,  together  with  all  other  outstanding 
indebtedness,  excluding  that  heretofore  vot- 
ed under  section  157a,  is  less  than  the  2  per 
centum  limitations  provided  by  section  158, 
and  as  the  $250,000  was  produced  under  the 
provisions  of  section  157a,  and  the  addition 
of  It  to  the  other  Indebtedness  does  not  ex- 
ceed the  maximum  limitation  prescribed  In 
section  157a,  it  may  be  considered  to  be  "in 
addition"  to  that  which  may  be  provided 
under  sections  157  and  158.  In  other  words, 
we  mean  to  say  that  the  2  per  centum  limita- 
tion prescribed  by  section  158  of  the  Con- 
stitution is  not  applicable  to  the  creation  of 
debts  for  public  road  purposes  when  voted 
under  the  provisions  of  section  157a,  and  that 
sucli  indebtedness  as  may  be  voted  under 
tbe  latter  section  may  be  in  addition  to  that 
which  may  be  voted  under  the  provisions  of 


the  other  two  sectioos  discussed.  As  tbe 
proposed  creation  of  the  debt  involved  here 
does  not  violate  any  of  the  provisions  of  tbe 
Constitution  as  herein  Interpreted,  It  follows 
that  there  Is  no  legal  obstacle  in.  tbe  way 
of  holding  the  election  for  that  purpose,  and 
the  demurrer  to  the  petition  should  have  been 
sustained,  and  the  motion  for  the  injunction 
overruled  by  the  circuit  Judge  before  whom 
it  was  heard.  This  not  having  been  done, 
the  motion  to  dissolve  the  injunction  made 
before  me  must  be  and  It  is  sustained,  and 
the  injunction  dissolved. 

This  motion  was  heard  by  all  members  of 
the  court,  who  concur  in  this  oplnl(». 


GRIMES  et  al.  v.  CENTRA!,  LIFE  INS.  CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  1,  1916.) 

1.  Action  ®=335— Statutoby  Rembdt— CuMxr- 

LA-TIVB  BSUEDY— PBEST7MFTION. 

A  remedy  piovided  b^  statute  for  a  violation 
of  a  common-law  right  is  not  exclusive  of  the 
common-law  remedy,  unless  expressly  or  im- 
pliedly made  exclusive  by  the  statute. 

[Ed.  Note. — ^For  other  cases,  see  Action,  Cent. 
Dig.  §1  273-204;   Dec.  Dig.  <S=>35.] 

2.  Action  ^=935 — Statutoby  Remedy  —  Bx- 

OLT38IVK   REifEDY— New   RiGHT. 

A  statutory  remedy  for  violation  of  a  right 
created  by  the  statute  is  exclusive  of  any  other 
remedy. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  Si  273-294;    Dec.  Dig.  ®=>35.] 

3.  AcTio\  ®=»3i5— Statutoby  Remedy— Camr- 
LATiVE  Remedy — Inadequate  Remedy. 

If  a  statutory  remedy  is  not  expressly  made 
exclusive  and  is  inadequate  for  the  purpose, 
there  is  no  implication  that  it  is  exclusive. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  S8  273-294;   Dec.  Dig.  <8=»35.] 

4.  STATtraKS    «=>181(1)    —    CONSTBUOnON    — 

Intention  or  the  Leqislatubx. 
In  construing  a  statute,  the  purpose  is  to 
ascertain  the  intention  of  tbe  Legislature,  the 
best  means  for  which  is  the  language  used. 

[Ed.    Note.— For   other   cases,    see   Statutes, 
Cent  Dig.  §  259;    Dec.  Dig.  «S=»181(1).] 

6.  Statutes  «=a>188— Constbuction— Chanqb 

IN  Existinq  Daw. 
A  statute  should  not  be  held  to  make  any 
change  in  the  law  other  than  what  is  said  or 
necessarily  implied  from  its  language. 

[Ed.    Note. — For    other   cases,    see    Statutes, 
Cent  Dig.  §S  266,  267,  276;   Dec  Dig.  «=>188.1 

6.  Statutes  <S=9214  —  Consibuction  —  Bx- 
iBiNSic  Facts. 

Facts  of  common  knowledge  and  the  history 
of  the  times,  at  tbe  time  of  enactment  of  a  stat- 
ute, including  the  evils  to  be  remedied  and  the 
objects  to  be  promoted,  may  be  looked  to  in  re- 
solving any  doubt  as  to  the  meaning  of  the 
statute. 

[EM.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  f  290;   Dec.  Dig.  «=9214.] 

7.  iNStJEANCE  «=49— Regulation  of  Inbub- 
ANCE  Companies— Suit  fob  DisaonTTiON— 
Statutoby  Remedy. 

Prior  to  1803,  the  insurance  business  of  the 
state  was  carried  on  without  state  supervision, 
resulting  in  numerous  losses  to  stockholders  and 
policy  holders  from  mismanagement  or  fraud  of 
promoters  or  officers  and  frequent  and  expen- 
sive litigation  against  solvent  companies  by  Ir- 
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responsible  persons.  The  act  of  April  5,  1893, 
which  now  composes  part  of  Ky.  St  c.  32,  art. 
4g  contained  detailed  and  comprehensive  provi- 
sions regulating  insurance  corporations.  Section 
628  of  tiiat  article  authorizes  suit  by  a  majority 
of  the  stoclcholders  of  any  insurance  company 
for  its  dissolution,  but  there  is  no  provision  for 
a  similar  suit  by  less  than  a  majority  or  by  any 
number  of  policy  holders.  Section  752  requires 
the  insurance  commissioner  appointed  under  the 
act  to  investigate  each  domestic  insurance  com- 
pany at  least  once  in  four  years,  and  to  make 
such  investigation  whenever  he  may  be  requested 
to  do  so  by  five  or  more  policy  holders,  stoclc- 
holders,  or  creditors.  Section  753  provides  that 
if  the  commissioner  is  of  the  opinion  that  such 
company  is  insolvent  or  has  exceeded  its  powers 
or  disobeyed  the  law,  he  may  suspend  its  license 
and  apply  to  the  court  for  an  injunction  to  re- 
strain it  from  continuing  business  in  the  state, 
and  the  court  in  such  suit  may  appoint  receivers 
to  settle  the  company's  affairs.  Held,  that  the 
remedy  thus  provided  furnished  adequate  protec- 
tion to  the  stockholders  and  i^licy  holders,  and 
that  the  act,  when  construed  in  the  light  of  the 
evils  it  was  intended  to  remedy,  made  such  rem- 
edy exclusive  of  the  common-law  right  of  any 
policy  holder  to  sue  for  the  dissolution  of  an  in- 
solvent insurance  company,  and  of  any  stock- 
holder to  bring  such  suit  when  mismanagement 
of  the  corporation  threatens  it  with  insolvency, 
or  has  already  rendered  it  insolvent. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  67;    Dee.  Dig.  <g=>49.] 

Turner,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Fayette  County. 

Suit  by  Charles  M.  Grimes  and  others 
against  the  Central  Life  Insurance  Company. 
Judgment  for  the  defendant,  and  plaintiffs 
appeal.    Affirmed. 

Maury  Kemper  and  Forman  &  Forman,  all 
of  Lexington,  for  appellants.  Jos.  S.  Botts 
and  Geo.  C.  Webb,  both  of  Lexington,  and  H. 
V.  McCbesney,  of  Frankfort,  for  appellee. 

HURT,  J.  The  appellants,  who  were  stock- 
holders and  one  of  whom  was  a  policy  holder 
in  the  appellee,  the  Central  Life  Insurance 
Company,  Instituted  this  action  in  the  cir- 
cuit court  of  Fayette  county  against  the  ap- 
pellee, which  was  a  regular  life  insurance 
company,  and  organized  under  the  statutes 
of  this  state.  The  relief  sought  was  the  ap- 
pointment of  a  receiver  for  the  company,  the 
settlement  of  its  accounts,  and  a  winding 
up  of  its  affairs,  and  a  distribution  of  lt» 
assets  among  its  creditors,  policy  holders,  and 
stockholders,  according  to  equitable  princi- 
ples. The  ground  set  out  in  the  petition  tor 
the  relief  sought  was  the  fraudulent  mis- 
management of  Its  affairs  and  the  fraudulent 
conduct  of  its  business.  In  ways  contrary  to 
law,  by  the  officers  and  directors  of  the  cor- 
poration, and  resulting  in  insolvency.  A 
demurrer  was  sustained  to  the  petition  as 
amended,  and,  the  appellants  declining  to 
plead  further,  the  action  was  dismissed.  The 
soundness  of  the  Judgment  of  the  circuit 
court  in  sustaining  the  demurrer  is  the  ques- 
tion for  decision  upon  this  appeal.  It  is  not 
contended  that  the  averments  of  the  petition, 
as  amended,  were  insufficient  to  support  the 
action  for  the  appointment  of  a  receiver  and 
a  settlement  of  the  affairs  of  the  corporation. 


if  the  appellants  had  a  right  of  action  for 
such  purpose,  and  the  circuit  court  adjudged 
the  demurrer  to  be  well  taken  upon  the  sole 
ground  that  the  appellants  were  not  authoris- 
ed by  law  to  maintain  an  action  for  the  re- 
lief sought,  that  Is,  the  appointment  of  a 
receiver  and  the  settlement  of  the  affairs  of 
the  corporation  and  the  distribution  of  its 
assets,  but  that  the  insurance  commissioner 
alone  had  such  right  There  was  no  aver- 
ment in  the  petition  to  the  effect  that  five  or 
more  perscxis,  who  had  a  pecuniary  Interest 
In  the  corporation,  had  requested  the  insui^ 
ance  commissioner  to  make  an  examination 
of  the  corporation,  and  had  filed  with  him 
their  affidavit  that  they  believed  it  to  be  un- 
sound, and  with  specifications  of  the  grounds 
of  their  belief  before  the  action  was  institut- 
ed, or  that  the  commissioner  had  refused  or 
fUled  to  take  action. 

It  Is  contended  for  appellee  that  under  the 
statutes  relating  to  insurance,  the  right  to 
maintain  an  action  against  an  Insurance  com- 
pany for  the  appointment  of  a  receiver  is  ex- 
clusively a  right  of  the  Insurance  commis- 
sioner, and  that  neither  a  policy  holder,  a 
creditor,  nor  a  stockholder  is  authorized  to 
maintain  such  an  action,  while  for  the  ap- 
pellants It  Is  contended  that  the  statute, 
which  authorizes  the  commissioner  to  main- 
tain such  an  action,  is  only  a  cumulative 
remedy,  and  that  it  did  not  divest  the  credi- 
tors and  stockholders  of  an  Insurance  com- 
pany of  their  common-law  right  to  maintain 
such  an  action  upon  such  grounds  as  au- 
thorized them  to  do  under  the  common  law. 

[1]  It  may  be  conceded  that,  according  to 
the  common  law,  a  policy  holder  or  creditor 
of  an  Insurance  corporation,  upon  the  ground 
of  Insolvency  of  the  corporation  alone,  and 
a  stockholder,  where  the  unlawful  and  fraud- 
ulent mismanagement  of  the  corporation  by 
its  officers  threatened  It  with  insolvency,  or 
it  has  become  Insolvent  from  such  misman- 
agement, could  maintain  an  action  for  the 
appointment  of  a  receiver.  Having  this  right 
at  the  common  law,  they  would  not  be  divest- 
ed of  it,  except  It  be  done  by  a  legislative 
enactment.  Having  the  right,  they  could 
proceed  by  the  same  remedy  as  any  other 
creditor  or  stockholder  of  any  other  kind  of 
a  corporation  could  proceed,  unless  the  Leg- 
islature has  forbid  them  the  use  of  that  rem- 
edy and  provided  another.  The  well-estab- 
lished rule  is,  that  where  a  right  exists  by 
the  common  law,  and  there  Is  a  remedy  tor 
a  violation  of  that  right  by  the  common  law, 
and  thb  statute  provides  another  remedy, 
the  one  provided  by  the  statute  is  not  exclus- 
ive of  the  common-law  remedy,  unless  the 
one  created  by  the  statute  Is  expressly  or  by 
Implication  made  exclusive  by  the  statute. 
Wells  V.  Steele,  31  Ark.  219 ;  People  v.  Cray- 
croft,  2  Cal.  243,  56  Am.  Dec.  331 ;  Washing- 
ton, etc.,  V.  State,  19  Md.  239;  Reliant  v. 
Brown,  78  Mich.  294,  44  N.  W.  52C;  State 
V.  Bittinger,  55  Mo.  596;   McKay  t.  Woodle. 
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28  N.  O.  2tS2;  Ooodridi  t.  MUwaukee,  24  Wis. 
422. 

[2]  If  the  right  is  a  new  one  created  by 
statute,  and  a  remedy  for  Ita  violation  is  pro- 
vided by  the  statute,  then  the  remedy  provid- 
ed by  the  statute  is  exclusive  of  any  other. 
Russell  V.  Muldrangh's  Hill,  C.  ft  C.  Turnpike 
Road  Co.,  13  Bush,  807;  Ky.  River  Naviga- 
tion Oo.  ▼.  Commonwealth,  18  Bush,  435; 
Roberts  v.  Landecker,  9  Cal.  262;  Butler 
V.  State,  6  Ind.  165;  Ryan  v,  Ray.  105  Ind. 
101,  4  N.  E.  214;  Chandler  v.  Hanna,  73 
Ala.  390;  Cole  v.  Muscatine,  14  Iowa,  296. 

[3]  If  a  remedy  for  the  violation  of  a  right 
Is  given  by  statute,  and.lt  is  not  expressly 
declared  to  be  exclusive,  no  Implication  will 
arise  that  it  is  intended  to  be  exclusive, 
where  it  is  inadequate  for  the  purpose,  and 
la  such  cases  the  ordinary  processes  of  the 
law  may  be  resorted  to.  Johnston  v.  Louis- 
vlUe,  11  Bush,  627 ;  Fletcher  v.  State  Capitol 
Bank,  87  M.  H.  309;  Merriam  v.  Moody,  25 
Iowa,  170. 

[4, 1]  Adhering  to  the  above-stated  prin- 
ciples. It  will  be  necessary  to  consider  the 
nature,  extent,  scope  and  Intention  of  the 
legislation  upon  the  subject  of  insurance  com- 
panies, to  determine  whether  by  this  legisla- 
latlon  the  right  of  a  creditor,  policy  holder, 
or  stockholder,  upon  sufficient  grounds  to 
maintain  an  action  against  an  insurance  com- 
pany for  the  appointment  of  a  receiver,  has 
been  taken  away  by  the  statute,  and  a  new 
remedy  provided  for  a  violation  of  his  rights, 
which  is  adequate.  The  purpose,  of  course, 
in  construing  a  statute  is  to  ascertain  the 
intention  of  the  Legislature  in  enacting  it, 
and  to  declare  it  The  interpretation  of  a 
statute,  which  Is  in  accordance  with  the  leg- 
islative Intent,  Is  necessarily  a  correct  In- 
terpretation. As  has  been  often  declared,  the 
language  of  the  statute  Is  the  best  means  of 
determining  its  meaning,  and  It  should  be 
always  borne  In  mind  that  a  statute  should 
not  be  held  to  make  any  change  in  the  law, 
other  than  what  Is  said  or  necessarily  im- 
plied from  the  language  of  the  statute.  36 
Cyc.  1106,  1145. 

[6]  When  the  language  of  the  entire  stat- 
ute is  taken  under  consideration,  the  facta 
of  a  common  knowledge,  and  the  history  of 
the  times,  at  the  time  of  its  enactment,  the 
evils  to  be  remedied,  and  the  objecta  to  be 
promoted,  the  state  of  the  laws  at  that  time 
and  the  results  which  would  follow  from  dif- 
ferent constructions  may  be  looked  to,  to 
assist  In  resolving  any  doubt  as  to  Ite  mean- 
ing.   36  Cyc.  1136,  1137,  1146. 

[7]  At  the  time  of  the  adoption  of  the  pres- 
ent legislation,  which  relates  to  the  organiza- 
tion and  control  of  insurance  corporations  In 
this  state,  the  business  of  organizing  and 
conducting  insurance  companies  was  a  fruit- 
ful field  for  adventurers,  whose  zeal  and  abil- 
ity to  sell  stock  and  policies  in  the  com- 
panies, in  many  instances,  far  exceeded  their 
seal  in  the  purpose  to  conduct  the  business 


along  lines,  which  would  Insure  a  return  to 
the  stockholders  or  the  beneficiary  of  the 
policy.  The  inevitable  result  was,  that  the 
enterprise  apparently  flourished  for  a  short 
time  and  then  It  collapsed,  and  trusting 
stockholders  and  policy  holders  reaped  noth- 
ing, except  experience,  while  the  promoter  of 
the  enterprise  betook  himself  to  a  climate 
that  was  more  congenial,  and  another  field 
which  had  not  been  theretofore  worked  in  the 
same  manner.  Representatives  of  Insolvent 
companies,  both  foreign  and  domestic,  and 
representatives  of  companies,  whose  officers 
and  directors,  under  the  forms  of  law,  fraud- 
ulently squandered  the  asseta  of  the  com- 
pany, sold  policies  of  insurance  to  the  citi- 
zens, who  very  soon  thereafter  learned  that 
Instead  of  having  made  a  provision  for  his 
family  or  his  own  old  age,  be  had  made  a 
donation  to  some  individual  or  individuals, 
whose  Identity  he  could  never  learn.  Other 
companies  were  organized  and  conducted 
with  apparently  no  real  purpose,  except  to 
furnish  their  officers  with  salaries,  which 
were  far  above  any  reasonable  compensation 
for  their  services.  These  companies  never 
paid  any  dividends  nor  accumulated  any  sur- 
plus. Vpoa  the  other  hand,  reputable  young 
companies,  which  were  struggling  honestly 
for  existence,  and  with  fair  sailing  would 
have  succeeded  and  been  of  material  benefit 
and  assistance  to  the  public  at  large  and 
their  stockholders  and  a  boon  to  the  policy 
holders,  were  wrecked  by  a  stockholder,  who 
was  dissatisfied  because  he  was  not  an  officer 
or  director,  or  possibly  from  some  mistaken 
conception  of  the  true  facts,  or  by  a  litigious 
adventurer,  bent  on  spoils,  by  the  institution 
of  repeated  suits  for  the  npiK>lntment  of  re- 
ceivers and  distribution  of  the  asseta.  The 
public  became  suspicious  and  lost  faith  in 
their  solvency,  and  this,  added  to  large  bills 
for  costs  In  defending  the  actions  of  irrespon- 
sible persons  against  them,  soon  sounded 
their  death  knells.  The  insurance  companies, 
in  the  manner  of  doing  business  and  the  hab- 
its of  the  people,  had  become  necessary  In- 
stitutions. The  success  or  failure  of  them 
affected  the  stability  of  the  business  and 
financial  interests  of  the  community.  They 
were  public  In  their  character,  and  affected 
the  transactions  and  well-being  of  many  In- 
dividuals, and  through  them  the  entire  pub- 
lic. The  habit  of  Insurance  became  so  gen- 
eral that  it  was  necessary  for  the  state,  as  a 
government,  to  take  an  interest  in  promoting 
the  welfhre  of  the  companies,  as  well  as  the 
protection  of  the  citizens.  It  was  apparent 
that  the  existing  laws  were  entirely  inade- 
quate for  either  promoting  the  well-being  of 
Uie  insurance  companies  or  for  the  protection 
of  those  who  had  transactions  with  them.  We 
must  assume  that  the  Legislature  knew  the 
laws  that  then  existed,  and  the  drcomstances 
of  the  times,  and  when  It  enacted  the  pre»; 
ent  statute  laws  It  had  the  Intention  to  make 
a  change  of  the  laws  to  effect  a  remedy  for 
the  existing  evils,  as  well  as  to  promote  the 
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welfare  of  honest  corporations  In  the  busi- 
ness of  Insurance.  Hence  the  Legislature  en- 
acted a  statute,  which  became  a  law  on  April 
6,  1893,  and  which,  with  Its  amendments, 
now  composes  a  part  of  article  4,  chapter  32, 
Kentucky  Statutes.  One  section  of  the  act 
of  April  6, 1803,  is  now  section  744,  Kentucky 
Statutes,  and  Is  as  follows: 

"There  is  hereby  established,  in  connection 
with  the  office  of  auditor  of  public  accounts,  a 
department  to  be  designated  the  Insurance  de- 
partment, which  shall  be  charged  with  the  en- 
forcement of  the  laws  herptofore  passed,  or 
which  may  hereafter  be  passed,  relating  to  in- 
surance." 

At  the  same  session  of  the  General  Assem- 
bly, on  May  22,  1893,  a  law  was  adopted  ou 
the  subject  of  assessment  or  co-operative  fire 
Insurance,  which,  with  Its  amendments,  Is 
now  subdivision  6  of  article  4  of  chapter  32, 
supra.  An  act,  which  became  a  law  on  April 
14,  1892,  relating  to  fidelity  Insurance,  Is  now 
subdivision  6  of  article  4  of  cliapter  32,  su- 
pra. Subdivision  7  of  article  4,  chapter  32, 
supra,  was  an  act  of  the  General  Assembly, 
which  became  a  law  on  March  19,  1894,  and 
relates  to  real  estate  title  Insurance.  Sub- 
divisions 1,  2,  3,  4,  and  8  of  article  4,  chap- 
ter 32,  supra,  are  substantially  as  adopted  by 
the  General  Assembly  on  April  5,  1893.  Cer- 
tain amendments  have  since  been  adopted  to 
certain  sections,  but  nothing  has  been  adopt- 
ed in  the  way  of  amendments  which  la  any 
way  affects  the  determination  of  the  ques- 
tion In  the  Instant  case.  Article  4  of  chapter 
32,  supra,  contains  150  separate  sections, 
and  many  of  the  sections  are  composed  of  a 
number  of  subsections,  and  It  Is  Impossible 
within  the  limits  of  an  opinion  to  advert  to 
these  separate  sections  or  their  provisions. 

The  act  of  April  5,  1893,  was  very  compre- 
hensive in  Its  scope,  and  was  evidently  In- 
tended to  be  a  law  by  which  all  kinds  of  insur- 
ance companies  should  be  organized,  regulat- 
ed, and  controlled,  and  the  two  acts  above 
mentioned,  which  have  been  adopted  since 
that  date,  relating  to  co-operative  or  assess- 
ment fire  Insurance  and  real  estate  title 
insurance,  contain  provisions  similar  In  their 
requirements,  so  far  as  relates  to  the  admin- 
istration of  their  provisions,  to  the  act  of 
AprU  5,  1883.  The  Legislature,  by  the  enact- 
ment of  the  law  of  AprU  5,  1893,  intended  to 
vest  the  control,  regulation,  supervision,  and 
execution  of  the  provisions  of  that  law,  and 
everything  relating  to  Insurance  companies 
In  the  insurance  department  of  the  state 
government.  The  act  Contained  101  sections, 
and  by  its  provisions  the  manner  of  organiza- 
tion was  specifically  defined;  their  powers 
were  defined;  provisions  for  their  visitation 
and  examination  were  particularly  set  out; 
securities  for  the  safety  of  their  policy  hold- 
ers and  stockholders  were  provided  for;  re- 
ports and  statements  Were  required  from 
them  to  the  insurance  department,  whlcb 
would  fully  and  In  detail  exhibit  their  assets 
and  liabilities;    penalties  were  Imposed  for 


the  failure  of  the  companies,  their  Oflacers 
and  directors  to  observe  the  laws;  and  a 
means  for  putting  them  In  the  hands  of  the 
courts  and  their  receivers,  and  the  settling 
up  of  their  afTalrs,  when  the  interest  of  those 
pecuniarily  interested  In  them  became  nec- 
essary. The  same  requirements  of  the  com- 
panies and  the  same  powers  were  given  to 
the  Insurance  department  with  reference  to 
co-operative  fire  Insurance  companies  and 
real  estate  title  Insurance  companies  by  the 
two  acts,  supra,  specially  relating  to  those 
kind  of  insurance  companies  which  were  en- 
acted since  the  law  of  April  6,  1893.  By  the 
provisions  of  the  latter  act,  the  manner  of 
the  execution  and  the  specifications  of  the 
articles  of  Incorporation  were  provided  for; 
that  a  copy  should  be  filed  In  the  office  of  the 
Insurance  commissioner  and  one  In  that  of 
the  secretary  of  state ;  that  the  commission- 
er should  submit  the  articles  to  the  Attorney 
General  for  his  opinion  as  to  whether  or  not 
they  were  prepared  in  accordance  with  law; 
that  the  commissioner  should  examine  or 
cause  an  examination  to  be  made  Into  the 
affairs  of  the  proposed  corporation  to  ascer- 
tain whether  it  had  complied  with  all  the 
requirements  of  law,  the  Investment  of  lis 
funds,  the  requisite  stock  and  premiums,  and 
all  other  things  which  It  Is  required  by  law  to 
have  and  to  do,  before  becoming  a  corpora- 
tion and  authorized  to  do  business  according 
to  the  purport  of  the  articles ;  and  when  he 
should  be  satisfied  that  the  requirements  of 
the  law  have  been  complied  with,  to  Issue 
It  a  certificate,  by  which  it  was  authorized 
to  commence  business;  if  a  life  Insurance 
company,  on  the  regular  plan,  the  commis- 
sioner should  designate  the  ones  authorized 
to  open  books  and  receive  subscriptions  for 
stock,  or  if  upon  the  mutual  plan,  to  desig- 
nate the  persons  to  open  the  books  and  to 
receive  propositions  and  make  agreements  as 
provided  by  law.  If  the  corporation  desired 
to  increase  or  decrease  Its  capital  stock,  it 
could  not  do  so  until  the  commissioner  should 
make  an  examination  and  be  satisfied  that  the 
rights  of  persons,  doing  business  with  it, 
would  not  be  prejudiced.  The  corporations 
were  required  to  make  annual  reports  to  the 
commissioner,  which  would  show  in  detail  the 
assets,  liabilities,  and  their  entire  affairs,  and 
the  commissioner  could  revise  the  forms  of 
the  statement  and  require  other  information, 
if  it  was  necessary  to  a  full  e.Khlblt  of  the 
business  standing  of  the  corporation,  and  re- 
quire answers  under  oath  to  his  Inquiries, 
and  to  extend  the  time  of  making  the  state- 
ments, If  necessary,  and  could  revoke  the 
licenses  of  the  agents  of  any  c<»upany,  which 
refused  to  answer  his  Inquiries.  If  a  major- 
ity in  number  or  interest  of  the  stockholders 
petitioned  a  court  for  a  dissolution  of  a  cor- 
poration, the  reports  of  the  receivers  must 
be  referred  to  the  commissioner,  who  should 
report  any  errors  or  omissions,  and  receivers 
must  report  Ui  him  annually  on  or  before  th« 
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16th  of  March,  and  at  such  other  times  as 
he  might  require.  A  lorelgn  Insurance  com- 
pany may  not  do  business  until  it  has  filed 
with  the  commissio(i«r  a  copy  of  its  organic 
law,  and  has  obtained  a  license  from  him  to 
do  sa  The  commissioner  grants  licenses  to 
the  agents  of  the  insurance  companies  to 
transact  business  for  them,  which  he  cannot 
give  to  the  agents  of  a  foreign  corporatiou 
when  it  has  not  fuUy  complied  with  the  law 
and  maintained  its  reserve.  The  insurance 
companies  must  deposit  with  the  treasurer 
securities  to  Insure  the  interests  of  the  poli- 
cy holders,  which  are  appraised  by  the  com- 
missioner, and  if  any  deficit  In  the  amount 
required  Is  found  at  any  time,  be  requires  it 
to  be  made  up  or  revoke  the  company's  au- 
thority to  do  business.  The  commissioner 
supervises  the  withdrawal  of  the  securities 
and  the  substitution  of  others  for  them,  or, 
when  the  obligations  of  the  company  have 
been  discharged,  permits  them  to  finally 
withdraw  them.  If  an  Insurance  company 
is  not  proceeding  according  to  law,  the  com- 
missioner may  withdraw  its  authority  to  do 
business  and  revolie  the  licenses  of  its 
agents,  He  has  authority,  at  any  time,  to 
examine  the  atCairs  of  the  insurance  corpora- 
tions. The  above  and  many  other  provisions 
are  contained  In  the  statute,  which  are  in- 
tended to  safeguard  the  Interests  of  the  cred- 
itors, policy  holders,  and  stockholders  of  the 
insurance  corporations.  Penalties  are  pre- 
scribed for  a  failure  of  the  corporations  and 
their  agents  to  observe  the  laws  and  upon  the 
commissioner  for  a  dereliction  of  his  duties. 
In  addition  to  the  various  remedies  given  to 
the  commissioner,  by  which  he  can  correct 
the  failures  of  a  corporation  or  its  officers 
in  performing  their  duties  and  obligations. 
It  is  provided  by  sections  676  and  677  that  if 
a  co-operative  or  assessment  life  insurance 
company  shall  fail,  for  SO  days  after  it  is 
due,  to  discharge  an  obligation  incurred  to 
a  policy  holder,  and  after  proper  demand 
the  commissioner  shall  order  the  corporation 
to  suspend  business  until  the  payment  is 
made,  and  money  received  by  the  corporation 
after  that  notice  must  be  deposited  in  a  bank, 
to  await  disposition,  to  a  final  decision  of  the 
matter.  The  commissioner  must  then  pro- 
ceed without  delay  to  make  an  examination 
of  the  affairs  of  the  company,  and  if  he 
finds  tliat  its  liabilities  exceed  its  resources, 
and  that  it  cannot  within  three  months  from 
the  default  pay  all  of  its  debts,  he  shall  re- 
port to  the  Attorney  General,  whose  duty  it 
is  upon  such  report  to  at  once  institute  an 
action  for  the  appointment  of  a  receiver  and 
a  distribution  of  its  assets  among  its  credi- 
tors. 

By  the  provisions  of  section  680,  if  the  ofr 
Ucers  of  an  insurance  company,  other  than  a 
life  insurance  company,  make  a  dividend  oth- 
er than  from-  the  surplus  profits  arising 
from  its  business,  such  dividend  subjects  the 
company  to  a  forfeiture  of  its  charter,  which 


Is  to  be  enforced  by  a  proceeding  In  the  na< 
tore  of  a  quo  warranto,  by  the  attorney  for 
the  commonwealth,  in  any  county  where  the 
company  has  an  office  or  transacts  business. 

For  the  penalties  denounced  by  the  statute 
against  the  companies,  their  officers  and 
agents,  for  violations  of  the  law,  it  is  provid- 
ed by  section  764  that  if  the  commissioner  be 
of  the  opinion  that  such  penalties  have  been 
incurred,  he  shall  report  same  to  the  Attor- 
ney General,  whose  duty  It  shall  be,  if  he 
thinks  proper,  to  Institute  prosecutions 
against  the  guilty  ones  therefor. 

By  section  628  a  majority  of  the  stock- 
holders In  number  or  interest  may  by  peti- 
tion apply  for  a  dissolution  of  an  Insurance 
corporation  to  any  court  having  chancery  Ju- 
risdiction in  the  county  where  the  corpora- 
tion is  located,  and  for  reasonable  cause  the 
court  may  decree  the  dissolution,  and,  if  nec- 
essary for  winding  up  and  settling  the  af- 
fairs of  the  corporation,  may  appoint  re- 
ceivers for  the  assets  and  make  such  other 
decrees  as  equity  may  require. 

Section.  746  provides  that  the  auditor  may 
appoint  an  Insurance  commissioner,  who  shall 
hold  his  office  untU  the  expiration  of  the 
term  of  the  auditor.  OPhe  commissioner  may 
appoint  a  deputy,  and  with  the  consent  of  the 
auditor  such  clerks  as  may  be  necessary  to 
assist  him  in  bis  duties,  and  shall  execute  a 
bond  with  sureties,  to  be  approved  by  the- 
BUditor,  who  are  worth  In  the  aggregate  the 
sum  of  $25,000,  conditioned  for  the  faithful 
performance  of  his  duties.  In  addition  to 
the  great  number  of  duties  required  of  him 
by  the  laws  relating  to  insurance  and  the 
many  powers  vested  in  him,  he  Is  required 
by  the  provisions  of  section  752,  Kentucky 
Statutes,  and  which  is  a  part  of  the  act  of 
April  5,  1893,  as  follows: 

"As  often  as  once  in  four  years  he  shall  per- 
sonally or  by  bis  deputy  or  chief  clerk,  or  by 
some  competent  person  apirainted  by  him  for  the 
purpose,  visit  each  domestic  insurance  company 
and  thoroughly  inspect  and  examine  its  aSairs, 
cspeclDlly  as  to  its  financial  condition  and  abil- 
ity to  fulfill  its  obligations,  and  whether  it  has 
complied  with  the  laws.  He  shall  also  make  an 
examination  of  any  such  company  whenever  he 
deems  it  prudent  to  do  so,  or  upon  the  request 
of  iive  or  more  of  the  stockholders,  creditors, 
policy  holders  or  persons  pecuniarily  interested 
therein,  who  shall  make  affidavit  of  their  belief, 
with  specifications  of  their  reasons  therefor, 
that  such  company  is  ia  an  unsound  condition. 
*  •  •  For  the  purposes  aforesaid,  the  commis- 
sioner or  his  deputy,  or  person  making  examina- 
tion, shall  have  free  access  to  all  the  books  and 
papers  of  an  insurance  company  that  relate  to 
its  business,  and  to  the  books  and  papers  kept 
by  any  of  its  agents,  and  may  sammon  and 
qualify  a  witness,  under  oath,  and  examine  the 
officers,  directors,  trustees  and  agents  of  any 
such  company,  and  other  persons,  m  relation  to 
Its  affairs,  transactions  and  conditions.   •   *   •  •• 

A  penalty  of  not  exceeding  |1,000  or  im- 
prisonment not  exceeding  one  year  is  de- 
nounced against  any  one  who  refuses  to  ap- 
pear and  testify  or  obstructs  the  commission- 
er in  the  performance  of  his  duties,  and  if 
the  directors,  .officers,  or  agents  ol^a  foreign 
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Insurance  company  refuse  to  appear  or  tes- 
tify wlien  required,  the  commissioner  shall 
revoke  the  license  of  the  company. 

Section  753  provides  in  part  as  follows: 
"If,  upon  examination,  he  is  of  opinion  that 
any  domestic  insurance  company  is  insolvent,  or 
has  exceeded  its  powers,  or  has  failed  to  comply 
with  any  provision  of  law,  or  that  its  condition 
18  such  as  to  render  its  further  proceedings  haz- 
ardous to  the  public  or  to  its  policy  holders,  he 
shall  revoke  or  suspend  all  licenses  issued  to  it 
or  its  agents,  and  cause  notice  thereof  to  be 
published  in  some  newspaper  having  general  cir- 
culation in  the  state;  and  it  is  herebv  also  made 
the  duty  of  the  commissioner  to  immediately 
notify  the  general  agents  of  the  foreign  or  do- 
mestic company  suspended  of  the  suspension, 
and  it  shall  be  the  duty  of  said  agents  to  im- 
mediately notify  persons  insured  by  them  of  such 
suspension  by  the  commissioner,  and  for  failure 
so  to  do  upon  the  part  of  the  commissioner  or 
agent,  he  shall  be  fined  not  less  than  fifty  nor 
more  than  one  hundred  dollars  for  each  offense; 
he  shall  also  apply  to  the  judge  of  the  Franklin 
circuit  court,  or  the  judge  Of  the  circuit  court 
where  the  company  is  located,  to  Issue  an  in- 
junction restraining  it  In  whole  or  in  part  from 
further  proceeding  with  its  business.  Such 
judge  may,  in  his  discretion,  issue  the  injunc- 
tion forthwith,  or  upon  notice  and  hearing 
thereon,  and  after  a  full  hea'ring  of  the  matter 
may  dissolve  or  modify  such  injunction  or  make 
it  perpetual;  and  may  make  all  orders  and  de- 
crees needful  in  the  premises  and  may  appoint 
agents  or  receivers  to  take  possession  of  the 
property  and  effects  of  the  company,  and  to  set- 
tle its  affairs  subject  to  such  rules  and  orders  as 
the  court  may  from  time  to  time  prescribe,  ac- 
.cording  to  the  course  of  proceedings  in 
equity. 

When  a  suit  for  a  receiver  has  been  In- 
stituted by  the  commissioner,  and  upon  the 
ftnal  disposition  of  the  case  it  appears  that 
(here  did  not  exist  reasonable  grounds  for 
obtaining  any  injimctlon,  which  may  have 
been  granted  in  the  action,  then  the  insur- 
ance department  must  pay  the  costs  ot  the 
proceedings.  It  will  be  observed  that  among 
the  remedies  provided  for  in  the  statute 
there  is  none  provided  by  which  a  less  num- 
ber than  one-half,  in  Interest  or  numbers,  of 
the  stockholders  can  maintain  a  suit  for  a 
dissolution  of  an  Insurance  corporation,  and 
Its  consequent  placing  In  the  hands  of  a  re- 
ceiver. The  remedy  of  placing  the  assets 
in  the  hands  of  a  receiver  and  the  settlement 
of  its  affairs  and  a  distribution  of  its  assets 
at  the  suit  of  a  policy  holder  Is  not  provided 
for  at  all.  The  remedy  provided  for  by  ap- 
plicatloD  to  the  Insurance  commissioner  may 
be  made  use  of  by  not  only  the  stockholders 
and  policy  holders,  but  by  creditors,  and  by 
any  persons  pecuniarily  interested  In  any 
way  whatsoever  In  the  corporation.  The 
commissioner  has  power  to  make  the  exam- 
ination provided  for  and  to  institute  the  nec- 
essary proceedings  for  a  receiver  and  a  set- 
tlement of  the  corporate  affairs  upon  his 
own  initiative.  If  be  does  not  do  so  upon  his 
own  Initiative  he  can  be  required  to  do  so.  If 
as  many  as  five  persons  who  are  pecuniarily 
interested  In  the  company  take  the  steps 
provided  for  by  the  statute.  It  Is  scarcely 
conceivable  that  the  assets  of  an  Insurance 
company  should  be  Justly  entitled  to  be  put 


Into  the  hands  of  a  receiver,  the  company 
dissolved,  and  its  assets  distributed,  when 
five  persons  of  those  pecuniarily  Interested 
In  It  cannot  be  found  who  will  request  it 
Neither  can  we  assume  that  a  public  official, 
as  the  Insurance  commissioner,  will  not  do 
his  duty.  The  statute  Is  a  very  salutary  one 
and  designed  for  the  protection  of  all  per- 
sons who  have  a  pecuniatr  Interest  In  the 
company,  and  ahso  the  public.  If  the  preju- 
dice to  the  Interest  of  those  pecuniarily  in- 
terested Is  sufficiently  threatened,  that  five 
of  them  will  take  the  steps  necessary  to  set 
In  motion  the  machinery  of  the  law,  it  may  be 
done  without  the  ones  active  In  the  matter, 
subjecting  themselves  to  special  costs.  They 
have  the  advantage  of  an  examination  of  the 
affairs  of  the  company  by  persons  who  are 
competent  for  that  purpose,  and  a  laying 
bare  and  a  presentation  of  the  facts  in  a  way 
which  can  be  fully  understood,  as  well  as 
the  opinion  of  a  disinterested  official,  with 
all  the  facts  before  him,  as  to  the  soundness 
or  unsoundness  of  the  corporation.  If  it  is 
developed  that  the  apprehensions  of  those 
who  set  in  motion  the  machinery  of  the  law 
were  groundless,  they  may  stop  at  that  point 
without  further  useless  and  expensive  litiga- 
tion. The  company  and  through  it  all  those 
pecuniarily  interested  are  benefited  in  the 
assurance  that  It  Is  financially  sound  and 
useful  as  an  Institution  to  the  public.  If 
the  motives  of  those  causing  the  investigation 
are  mercenary  or  malicious,  tliey  will  be 
deterred  from  further  proceedings.  If 
grounds  are  developed  which  will  justify  the 
closing  of  the  concern  and  a  distribution  of 
Its  assets,  all  pecuniarily  interested  have 
then  the  advantage  of  the  proceedings  by  the 
commissioner,  which  are  as  expeditious  and 
Inexpensive  as  the  law  provides  for  proceed- 
ings by  any  other.  The  design  of  the  statute 
was  to  subserve  the  above-mentioned  useful 
ends  to  prevent  groundless  assaults  upon  the 
corijoration  and  to  conserve  the  interests  of 
those  pecuniarily  Interested  In  It  by  prevent- 
ing Its  assets  from  being  wasted  In  costly  and 
useless  litigation.  While  the  statute  does 
not  expressly  take  away  from  the  policy 
holder  and  stockholder  the  right  to  maintain 
an  action  for  the  appointment  of  a  receiver 
for  an  insurance  corporation,  the  statute  la 
very  comprehensive  In  Its  terms,  and  falls 
to  provide  any  such  right,  except  to  tne 
stockholder,  when  a  majority  of  them  Join 
together  and  seek  the  relief.  If  the  Iiegls- 
lature  did  not  Intend  that  the  remedy  provid- 
ed by  the  statute  should  be  made  use  of, 
there  was  no  sufllclent  reason  for  providing 
it.  The  remedy.  If  applied.  Is  adequate  to 
preserve  the  rights  of  the  stockholders  and 
policy  holders.  Where  the  remedy  Is  ade- 
quate. It  may  be  Implied  that  It  was  intend- 
ed to  be  exclusive.  What  effect  the  refusal 
of  the  commissioner  to  make  an  examination, 
after  the  affidavit  required  by  the  statute 
has  been  filed  before  him,  or  after  the  exam- 
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InatloD,  refoBes  to  Institute  an  action,  will 
have  upon  the  right  of  a  stockholder  or  pol- 
icy holder  to  maintain  a  suit  for  the  appoint- 
ment of  a  receiver  of  and  a  settlement  of  the 
affairs  of  an  Insurance  corporation  Is  not 
DOW  decided,  because  the  question  is  not 
before  us  but  after  a  consideration  of  all  the 
provisions  of  the  statute  above  mentioned 
and  the  remedies  provided  therein,  the  evils 
sought  to  be  corrected,  und  the  objects  to  be 
promoted,  and  the  adequacy  of  the  remedy, 
and  the  (>vldcnt  purpose  of  the  enactment  of 
the  statute  and  the  remedy  provided,  It  seems 
that  the  legislative  authority  Intended  that 
the  remedy  provided  by  the  statute  should  be 
exclusive  of  any  other  remedy,  at  legist, 
where  not  denied. 

The  opinion  in  Commonwealth  v.  Richard- 
son, 04  S.  W.  639,  29  Ky.  Law  Rep.  622,  and 
Richardson  v.  People's  Life  &  Accident  In- 
surance Ca,  92  S.  W.  284,  28  Ky.  Law  Rep. 
919,  are  overruled,  so  far  as  they  conflict 
with  this  opinion. 

The  Judgment  is  therefore  aJOirmed. 

TURNER,  J,  dissenting. 


POND  CREEK  COAL  CO.  t.  RHyEY  LB8- 
TE>R  &  BROS,  (two  cases). 

(Court  of  Appeals  of  Kentucky.    Oct  31, 1916.) 

1.  Bills  and  Notes  «=9l51— Neootiabilitt 
— Mebcbandise  Coupons. 

Coupon  books  issued  by  a  coal  company  to 
its  employ^,  redeemable  only  in  merchandise, 
and  by  Uteir  terms  not  transferable,  are  not 
negotiable. 

[Ed.  Note. — For  other  cases,  see  BilLa  and 
Notes,  Cent.  Dig.  S§  380-387;  Dec.  Dig.  «=> 
151.] 

2.  AssieNKENTB  «=»129  —  Action  bt  Ab- 
BIGNKB— Nkcebbabt  Pabtieb— Abbionob. 

Under  Civ.  Code  Prac.  §  19,  providing  that, 
if  the  assignment  be  not  authorized  by  statute, 
the  assignor  must  be  a  party  as  plaintiff  or  de- 
fendant, the  assignee  of  nonnegotiable  mer- 
chandise coupon  books  issued  by  a  mining  com- 
pany to  its  employes  cannot  recover  toereon 
without  joining  its  assignors. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  g§  213-219 ;    Dec.  Dig.  <8=»129.] 

3.  AssiONMENTS  ^9129  —  Action  bt  As- 
sioRKK— Necesbaby  Pabtieb  —  ExcusK  tob 
Failcbe  to  Join. 

The  failure  of  an  assignee  of  merchandise 
coupon  books  issued  by  a  mming  company  to  ^ts 
employes  to  join  the  assignors  in  an  action 
thereon  cannot  be  excused  by  a  mere  allegation 
that  the  assignors  are  unknown  and  cannot  be 
found,  where  it  appears  tliat  their  names  can  be 
procured  from  the  company  and  a  summons 
then  issued  for  them. 

[B!d.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  H  213-219;   Dec.  Dig.  «=»129.] 

4.  AssiONMENTS  9=s>129  —  AOTION  BT  As- 
SIONBB— PABTIBB. 

Where  an  allegation  by  the  assignee  of  mer- 
chandise coupon  books  issued  by  defendant  that 
by  a  well-known  custom  such  books  circulated 
fredy  in  the  community  was  denied  by  the  an- 
'  swer,  such  denial  raised  an  issue  as  to  the  right 
of  the  assignee  to  sue  thereon  without  joining 


the  assignor,'  and  it  was  error  to  sustain  a  de- 
murrer to  the  answer. 

[EM.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  \i  213-219 ;   Dec.  Dig.  «=»1&.] 

5.  Masteb  and  Servant  ig=369— Payment  of 
Wageb— Meechandise  Coupons. 

While  it  is  not  a  criminal  offense  under 
Const.  §  244,  or  Ky.  St.  Sg  1350,  2T38r,  for  a 
mining  corporation  to  issue  merchandise  coupon 
books  to  its  employes  in  payment  for  wages  not 
yet  earned,  those  provisions  are  violated  by  the 
refusal  of  the  company  to  redeem  the  coupons 
in  such  l>ooks  in  cash  at  the  time  the  wages  t>e< 
come  due,  since  any  other  construction  of  the 
statute  would  permit  the  employer  to  defeat  the 
purpose  of  the  law  which  was  to  prevent  it  from 
securing  a  monopoly  of  the  Dusiness  of  selling 
supplies  to  its  employes. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g|  78-81 ;  Dec.  Dig.  <S=»69.] 

6.  Monopolies  «=3lO— Statutes— Constbuc- 

TION. 

Monopolies  are  contrary  to  the  common 
weal,  and  statutes  enacted  for  their  suppression 
should,  if  possible,  be  so  construed  and  applied 
as  to  accomplish  the  desired  end. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  |  9;    Dec.  Dig.  iS=»10.] 

7.  Absigniients    «=>10— Wages  —  Mebohan- 
dibb  Coupons. 

An  employe  to  whom  merchandise  coupon 
books  have  been  issued  by  a  mining  corporation 
before  his  wages  become  due,  and  who  is  enti- 
tled to  redeem  such  coupons  in  cash  when  the 
wages  are  payable  under  Const  |  244,  and  Ky. 
St.  1915,  a  1350,  2T38r,  can  assign  such  Cou- 
pons and  the  right  to  obtain  cash  thereon,  not- 
withstanding a  provision  contained  therein  that 
they  are  not  transferable. 

[EM,  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  gg  17,  18 ;   Dec.  Dig.  <S=s»10.) 

8.  Absionhents  «=9l31  —  Wages  —  Allega- 
tion IN  Pleading. 

In  an  action  by  the  assignee  of  coupon  books 
issued  to  a  mining  employe  as  wages,  an  an- 
sw_,er  alleging  that  the  wages  were  not  then  due, 
and  that  the  assignment  was  not  made  as  re- 
quired by  Ky.  St.  g  4758a,  which  applies  to 
"wages  to  be  earned  or  paid  in  the  future," 
does  not  show  that  the  assignment  was  such  as 
should  have  been  made  in  iuxe  manner  prescrib- 
ed by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  gg  220-226;   Dec.  Dig.  «=5»131.] 

Appeal  from  Circuit  Court,  Pike  County. 

Two  actions  by  Riley  Lester  &  Bros, 
against  the  Ptmd  Creek  Coal  Company, 
which  were  consolidated  for  trial.  Judg- 
ment for  the  plaintiffs,  and  defendant  ai>- 
peals.    Reversed,  with  directions. 

Auxier,  Harman  &  Francis,  of  Plkeville,  for 
appellant.  R.  H.  Cooper  and  Roscoe  Vanover, 
both  of  Plkeville,  for  appellees. 

THOMAS,  J.  The  appellant,  Pond  Creek 
Coal  Company,  is  a  corporation,  and  op- 
erates a  number  of  coal  mines  located  In 
Pike  county.  It  employs,  in  the  operation 
of  its  mines,  a  great  number  of  people,  the 
most  of  whom  are  miners  engaged  in  dig- 
ging and  taking  coal  from  the  mines.  Ac- 
cording to  this  record.  In  connection  with  the 
mines  of  the  appellant.  Pond  Cred^  Coal 
Company,  a  number  of  stores  are  oi)erated 
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In  the  vicinity,  from  whlcb  those  employed 
in  and  about  the  mines  may  obtain  the  nec- 
essary merchandise  and  articles  for  family 
Qse.  These  stores,  however,  are  operated 
under  a  different  name,  which  is  that  of 
Pond  Creek  Stores  Company,  but  it  is  shown 
tliat  this  latter  corporation  is  in  reality 
owned  by  the  Pond  Creek  Coal  Company, 
and  is  an  auxiliary  to  it,  and  formed  only 
for  the  purpose  of  operating  the  stores,  the 
stockholders  being  identical  in  the  two  cor- 
porations. The  various  stores  or  mercantile 
establishments  so  operated  ostensibly  in  the 
name  of  Pond  Creek  Stores  Company  issued 
to  the  employte  of  appellant  coupon  books 
ranging  in  value  from  $1  up  to  $10  each, 
and  in  which  are  coupon  certificates  of  the 
face  value  of  from  1  cent  up  to  |1.  It  is 
stated  on  these  books  that  they  are  payable 
in  merchandise  only,  and  are  not  transfer- 
able, and,  furthermore,  that  they  are  re- 
deemable only  at  the  particular  store  which 
issued  them. 

The  plaintiffs  (appellees)  are  engaged  in  a 
competitive  or  independent  merchandise  busi- 
ness in  the  vicinity  of  the  location  of  the 
mines,  and  according  to  their  allegations 
they  purchased  for  value  from  the  various 
employee  to  whom  such  coupon  books  had 
been  issued  the  unused  portion  of  them  to 
the  amount  of  $1,524.48.  They  demanded 
from  the  defendant.  Pond  Creek  Coal  Com- 
pany, payment  of  this  amount  in  cash,  and 
offered  to  deliver  to  it  the  coupons  repre- 
senting that  amount,  but  it  declined  to  pay 
this  sum,  or  any  part  of  it  in  cash,  although 
it  offered  to  redeem  the  books  in  merchan- 
dise at  its  stores,  which  plaintiffs  declined, 
and  thereupon  filed  this  suit  on  November 
7,  1914,  to  recover  the  sum  demanded. 
Plaintiffs  recovered  Judgment  for  the  amount 
sued  for  on  March  29,  1915,  to  reverse 
which  this  appeal  is  prosecuted.  A  similar 
suit  based  upon  the  same,  character  of 
'  claim,  was  filed  by  the  same  plaintiffs 
against  the  same  defendant  on  July  24, 1915, 
to  recover  the  sum  of  $411,  which  resulted 
in  plaintiffs  obtaining  a  Judgment  for  that 
amount,  and  the  transcript  of  that  case  has 
been  filed  in  this  court,  accompanied  by  a 
motion  for  an  appeal,  as  the  Judgment  is 
for  a  sum  less  than  $500  and  more  than 
$200.  By  an  order  entered  in  this  court  the 
two  appeals  are  heard  together,  as  they  lire 
between  the  same  parties,  and  involve  the 
same  questions.  A  special  demurrer  was 
filed  to  each  petition  upon  the  ground  that 
the  assignors  were  not  made  parties  and  the 
coupon  books  upon  which  the  actions  are 
based  were  not  transferred  or  assigned  to 
the  plaintiff  in  writing,  and  there  is  no  sig- 
nature of  the  alleged  assignor  to  that  ef- 
fect on  any  of  the  books  upon  which  the 
actions  are  based;  in  other  words,  that  the 
assignment  and  transfer  of  the  books,  if 
made  at  all,  rests  alone  in  parol.     These 


demurrers  were  overruled,  to  which  excep- 
tions were  reserved,  and  this  Is  the  flrat 
ground  of  complaint. 

[1]  The  coupon  books  are  evidently  not 
negotiable  instruments  under  the  laws  of 
this  state,  nor  are  they  such  under  the  com- 
mon law,  known  as  the  law  merchant.  They 
are  neither  on  their  face  made  payable  to 
bearer,  nor  at  any  particular  time,  nor  in 
the  currency  of  the  realm,  not  even  under 
the  terms  of  their  issual  permitted  to  be 
made  payable  to  the  order  of  the  one  to 
whom  they  are  Issued,  as  such  one  is  ex- 
pressly forbidden  to  transfer  them. 

[2,  3]  Under  the  provisions  of  section  19  of 
the-  Civil  Code  of  Practice,  and  cases  from 
this  court  cited  thereunder,  the  transferee  of 
such  choses  in  action  as  are  the  coupon  books 
sued  on  herein  take  but  an  equitable  title 
thereto,  they  not  l>eing  negotiable,  as  we  have 
seen,  and  the  assignor  thereof  is  a  necessary 
party  in  a  suit  by  an  assignee  against  the 
debtor.  It  is  true  that  plaintiffs  allege  that 
they  are  unable  to  say  from  whom  they  ob- 
tained the  coupon  books  sued  on,  and  that 
many  of  them  were  obtained  from  foreigners 
who  are  constantly  shifting  their  places  of 
abode,  and  perhaps  between  the  time  of  ob- 
taining the  books  and  filing  of  the  suits 
many  of  them  had  removed  from  the  locality 
and  probably  beyond  the  Jurisdiction  of  ttte 
court ;  still  the  rule  of  practice  found  in  the 
Code  provision  supra,  and  as  upheld  by  the 
decisions  of  the  court,  may  not  be  dispensed 
with  by  mere  allegation,  to  say  nothing  of  the 
denials  thereon  found  in  the  answer.  Such 
conditions,  if  they  existed,  would  at  least  be 
required  to  be  manifested  in  the  legal  way, 
which  would  be  to  issue  summons  for  the  as- 
signors, and  demonstrate  by  a  return  of  the 
sheriff  the  facts  which  are  alleged.  The 
names  of  the  assignors  are  known  by  the  de- 
fendant, and,  under  proper  proceedings,  it 
could  be  compelled  to  furnish  to  the  plain- 
tiffs the  name  of  the  person  to  whom  the  dif- 
ferent coupon  books  had  been  issued,  as  they 
were  not  issued  to  him  by  name,  but  by  his 
number  only.  We  are  therefore  of  the  opin- 
ion that  the  court  committed  error  in  over- 
ruling the  special  demurrer  based  upon  the 
ground  stated. 

[4]  The  necessity  of  complying  with  this 
requirement  is  further  sought  to  be  avoided 
by  alleging  that  there  existed  a  universal 
and  well-known  custom  in  that  vicinity  with 
reference  to  such  coupon  books  as  are  involv- 
ed in  this  suit ;  that  the  title  to  them  should 
pass  by  delivery  only,  and  that  they  circu- 
lated in  that  community,  under  such  custom, 
as  a  species  at  circulating  medium.  This, 
however,  was  denied  by  the  answers,  to 
which  demurrers  were  sustained.  With  the 
allegations  in  the  petition  to  this  effect  de- 
nied, an  issue  was  made  on  this  point,  and 
the  demurrer  to  the  answer  raising  the  issue 
should  not  have  been  sustained. 

[SJ  The  answers  contain  general  denials. 
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Including  one  to  tbe  effect  that  none  of  tbe 
books  had  been  purchased  or  transferred  In 
any  way  to  ttfe  plaintiffs,  or  that  they  were 
the  owners  of  same,  and  affirmatively  alleging 
the  right  of  the  defendant  to  issue  the  bocdcs 
and  to  prescribe  that  they  should  not  be 
transferred,  and  should  be  payable  only  in 
merchandise  at  the  store  which  Issued  them. 
Defendant  Insists  that  this  Is  not  In  violation 
of  either  section  244  of  the  Constitution  or 
of  section  1350  or  2738r  of  the  Kentucky 
Statutes,  1916  edition,  because  It  is  alleged 
that  the  coupon  books  were  issued  at  a  time 
when  tbe  wage-earner  bad  Jiot  then  earned 
any  wages,  or,  if  be  had  earned  any,  same 
was  not  due  at  tbe  time  he  received  the  cou- 
pon book.  It  relies  on  the  doctrine  laid 
down  by  this  court  in  the  case  of  Avent  Beat- 
tyville  Coal  Company  v.  Commonwealth,  96 
Ky.  2ia  28  S.  W.  502,  16  Ky.  Law  Rep.  414, 
28  U  R.  A.  273,  and  insists  that  it  had  the 
right  to  Issue  tbe  coupon  books  at  the  time  it 
did  so,  and  also  the  right  to  prescribe  that 
they  should  not  be  transferred  and  should  be 
payable  only  in  merchandise  at  the  store  by 
which  they  were  issued.  To  this  we  are  un- 
able to  agree.  Tbe  question  was  presented 
in  that  cas*  as  to  whether  the  employer  was 
criminally  liable  under  the  statute  (section 
1350)  for  failing  to  pay  its  employes  their 
wages  "in  lawful  money  of  the  United 
States,"  as  was  required  by  both  the  section 
of  the  Constitution  supra  and  the  then  exist- 
ing statute  upon  the  subject  The  statute 
has  been  somewhat  changed  since  that  time, 
in  that  now,  under  section  273Sr,  there  are 
prescribed  pay  days,  they  being  the  1st  and 
15th  days  of  each  month,  and  the  wages  earn- 
ed up  to  15  days  before  each  pay  day  shall 
be  paid  at  that  particular  time  in  lawful  mon- 
ey of  the  United  States.  Tbe  statute,  as  it 
then  existed,  did  not  designate  specified  pay 
days,  but  it  was  shown  in  that  case  that 
there  was  a  contractual  pay  day,  which  was 
every  month,  and  It  was  insisted  by  tbe  com- 
monwealth that  tbe  defendant  therein  had 
violated  the  statute  by  falling  to  pay  its  em-' 
ployes  as  required  therein.  The  testimony 
for  the  prosecution  showed  that  between  tbe 
pay  days  the  defendant  issued  the  coupons 
or  script  complained  of  at  the  solicitation 
and  request  of  its  employes,  and  there  was 
nothing  to  show  that  there  was  any  compul- 
sion used  or  attempted  to  be  used  by  the  em- 
ployer to  force  the  employe  to  accept  the  cou- 
pons or  certificates  in  payment  of  his  wages. 
This  court  therein  held  that  the  time  when 
the  employer  under  the  statute  was  compel- 
led to  pay  bis  employes  in  lawful  money  of  the 
United  States  was  the  day  which  under  the 
statute  payment  was  due,  or,  as  In  that  case, 
the  day  which,  under  tbe  contract  existing 
between  the  employer  and  employe,  the  pay- 
ment of  his  wages  was  due ;  that  inasmuch 
as  the  coupon  books  and  script  there  in- 
volved were  Issued  in  payment  of  wages  not 
due,  and  the  employe  was  not  compelled  to 


accept  them  In  payment  of  any  wages,  the 
offense  of  violating  the  statute  had  not  been 
committed.  Under  that  authority.  If  the  de- 
fendant herein  is  right  in  its  contention  that 
the  books  sued  cm  were  Issued,  as  alleged  by 
it,  no  indictment  would  lay  against  it  for  is- 
suing the  books  under  the  circumstances. 
But  because  this  is  true  It  does  not  necessa- 
rily follow  that.  If  the  employe  had  not  ex- 
hausted the  credit  represented  by  such  books 
at  the  time  his  wages  became  due,  and  for 
which  or  In  anticipation  of  which  they  were 
issued,  he  could  not,  after  Ills  wages  became 
due,  present  to  tils  employer  the  book,,  or  un- 
used i>ortlon  of  it,  and  demand  and  be  enti- 
tled to  be  paid  lawful  money  of  tbe  United 
States  therefor.  True,  it  might  not  have 
been  criminal  to  have  Issued  the  bo<As  un- 
der the  circumstances  at  the  time  they  were 
issued,  but  it  would  be  a  violation  of  the  stat- 
ute not  to  redeem  the  books,  if  the  wages 
for  wltlcb  they  were  Issued  were  due,  on 
presentation  by  the  wage^amer.  Any  other 
construction  would  destroy  the  very  purpose 
of  the  act  and  enable  the  employer  to  perpe- 
trate all  of  the  mischief  which  the  statute,  as 
well  as  the  Oonstltntlon,  intended  to  prevent. 
These  laws  are  founded  on  a  wholesome  pub- 
lic policy.  Frequently  the  employment  is  in 
remote  localities  and  away  from  centers  of 
population,  and  where  the  people  to  be  sup- 
plied are  composed  almost  exclusively  of  tlie 
employes  of  the  plant  or  enterprise.  If  such 
merchandise  script  or  coupon  books  could  b% 
Issued  redeemable  only  at  the  store  of  the 
employer,  and  then  only  in  merchandise,  all 
competition  would  be  removed ;  for  no  one 
could  be  found  with  sufficient;  courage  to 
undertake  to  com'pete  with  the  employer  for 
the  trade  of  his  employes  imder  such  circum- 
stances. The  opportunity  would  thus  be  af- 
forded for  the  employer  to  practice  the  most 
cruel  extortion  and  demand  and  obtain  exor^ 
bltant  profits  through  ttaei  enforced  necessity 
of  his  employes  patronizing  his  stora  To 
prevent  the  employe  frotn  being  thus  imposed 
upon,  ahd  to'  Induce  competition  at  such  plac- 
es, the  laws  under  consideration  were  enact- 
ed requiring  tliat  the  employe  should  be  paid 
bis  wages  In  money,  with  which  he  coiild 
buy  his  necessities  from  his  employer  or  any 
competitive  dealer,  thus  relieving  him  from 
the  effects  of  a  monopoly,  and  affording  an 
Inducement  to  others  to  ccMupete  for  his 
trade. 

[8]  Monopolies  are  universally  regarded  as 
inimical  to  the  common  weaL  They  are  the 
enemies  and  destroyers  of  healthy  and  legiti- 
mate commerce,  and  laws  enacted  for  their 
suppression  should  be  bailed  virlth  approval, 
and,  if  possible,  be  so  construed  and  applied 
as  to  accomplish  the  desired  end.  If  the 
laborer,  after  his  wages  l)ecame  due,  were 
not  allowed  to  have  such  coupon  books,  or 
the  unused  portions  thereof,  redeemed  in 
cash,  the  very  purpose  of  the  lav  would  be 
thwarted,  and  the  mischtef  sought  to  be  rem- 
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edled  wonld  floorlsh  without  blndrance ;  for 
tt  is  an  easy  matter  to  see  that  a  sufficiency 
of  such  books  might  be  issued  between  pay 
days  to  consume  all  of  the  wages  to  become 
due  on  the  follovring  pay  day,  and,  although 
not  consumed  at  that  time,  if  the  contention 
of  the  appellant  is  correct,  the  laborer  would 
be  compelled  to  take  credit'  therefor,  and 
this  process  might  continue  throughout  bis 
employment,  and  the  only  place  where  the 
books  could  be  redeemed  would  be  at  the 
company's  store,  and  then  in  merchandise 
only.  As  stated,  this  would  defeat  the  rery 
purpose  of  the  law,  and  we  decline  to  so 
construe  it. 

It  is  alleged  in  the  pleadings  of  plaintiffs 
that  the  wages  for  which  the  coupon  books 
sued  on  were  Issued  were  due  at  the  time  of 
the  filing  of  the  suit,  or  at  least  before  the 
rendition  of  the  judgment  This  is  nowhere 
denied,  and  we  know  from  the  very  terms  of 
the  law  itself  that  the  wages  for  which  the 
books  were  Issued  must  have  been  due  at  the 
time  of  the  filing  of  the  pleadings  mentioned 
and  before  Judgment  If  the  laborer  had  the 
right  to  demand  and  receive  cash  for  these 
books,  or  unused  portions  thereof,  he  also 
had  the  right  to  transfer  to  Ills  assignee  that 
which  he  possessed.  To  deny  him  this  priv- 
ilege of  80  transferring  this  right,  although 
the  books  are  endeavored  to  be  made  non- 
transferable, would  enable  the  employer  by 
this  stipulation  to  set  aside  altogether  the 
provisions  of  the  law,  and  thereby  set  at 
naught  the  commendable  purpose  of  the 
lawmaker  In  enacting  it.  Such  a  consequence 
cannot  meet  with  our  apt)roval.  Moreover, 
the  wage-eamer  is  entitled  to  be  paid  in  law- 
ful money,  and  the  wages  earned  by  him  con- 
stitute property  which  he  is  entitled  to  deal 
with  as  he  pleases,  including  a  sale  or  trans- 
fer thereof,  ^nd  it  Is  Incompetent  for  the  em- 
ployer to  abridge  this  right  in  the  manner 
attempted  by  the  Issuing  of  the  books  sued 
on. 

[7]  By  a  parity  of  reasoning,  if  the  labor- 
er could,  after  the  wages  become  due  and 
payable,  demand  and  receive  the  cash,  he 
can  transfer  that  right  to  his  assignee.  We 
find  no  decision  from  any  court  in  conflict 
with  this;  on  the  contrary,  the  case  of 
Kentucky  Coal  Mining  Co.  v.  Mattlngly, 
133  Ky.  626,  118  S.  W.  350,  by  analogy  at 
least,  approves  this  rule.  In  that  case,  in- 
stead of  the  issuing  of  coupons,  there  were 
issued  by  the  operator  of  the  mine  met- 
al checks  in  denominations  of  the  coins  of 
the  United  States,  from  6  cents  up  to  $1. 
Under  a  general  custom  these  coins  circulat- 
ed in  the  community  as  currency,  but  on  re- 
demption they  were  to  be  discounted  in  the 
bands  of  the  bolder  10  per  cent.  It  was 
shown  that  the  mine  owner  agreed  to  re- 


deem these  metallic  diecks  In  fbe  bands  of 
everybody  except  the  plaintiff  In  that  case, 
but  as  to  it  the  defendant  refused  to  redeem 
them  in  cash,  just  as  the  defendant  in  this 
case  declines  to  redeem  the  coupon  books 
in  the  hands  of  anyone  for  cash.  Notwith- 
standing this,  this  court  decided  that  the 
plaintiff  therein  was  entitled  to  recover 
judgment  for  the  full  amount  represented  by 
the  checks  which  he  owned  and  upon  which 
be  sued.  Our  conclusion  then  is  that,  if  the 
plaintiffs  are  bona  fide  assignees  of  the  cou- 
pon books  sued  on,  and  which  represent  pay- 
ments for  wages  earned  and  past  due,  they 
are  entitled  to  demand  and  receive  for  the 
face  value  thereof,  from  the  defendant,  law- 
ful money  of  the  United  States,  and  that 
when  this  was  refused  plaintiffs  bad  a  right 
to  file  and  maintain  his  suit;  but  they 
should  prosecute  it  In  the  manner  pointed  out 
by  the  law,  which  is  that  the  assignors  of 
the  books  should  be  made  parties,  as  is 
prescribed  by  section  19  of  the  Civil  Code  of 
Jfractlce,  and  authorities  thereunder. 

[t]  As  the  plaintiffs'  ownership  of  the 
books  is  put  in  issue  by  the  answer,  it  was 
error  to  sustain  the  demurrer  thereto.  It 
Is  attempted  to  be  alleged  in  on*  paragraph 
of  the  answer  that  the  assignment  of  these 
books  was  an  assignment  of  wages,  and  that 
it  was  made  contrary  to  the  provisions  of 
section  4758a  of  the  Statutes,  in  that  the 
various'  coupon  books  as  purchased  by  plain- 
tiffs represented  sums  less  than  (200,  and 
were  for  wages  not  then  due,  and  that  the 
assignment  was  not  made  as  is  prescribed  by 
the  section  supra,  and  therefore  invalid.  It 
will  be  noticed  that  before  that  section  can 
be  applied  the  wages  attempted  to  be  assign- 
ed must  not  only  be  for  sums  less  than  $200, 
but  the  wages  attempted  to  be  assigned  must 
be  "wages  to  be  earned  or  paid  in  the  fu- 
ture." 

Without  determining  whether  these  coupon 
books  come  within  the  purview  of  that  statute 
as  constituting  wages,  it  is  sufficient  to  say 
that  under  the  present  conditions  of  the 
pleadings,  as  we  construe  them,  the  wages  of 
the  employ^  of  defendant,  to  whom  the 
books  were  Issued,  are  not  shown  to  have 
been  such  as  the  statute  requires  to  be  trans- 
ferred in  the  manner  therein  prescribed. 

For  the  errors  in  overruling  the  special  de- 
murrer to  the  petition,  and  in  sustaining  the 
general  demurrer  to  the  answer  putting  in 
issue  essential  facts  to  enable  the  plaintiffs 
to  recover,  the  judgment  in  the  first  case  is 
reversed,  and  the  motion  for  appeal  in  the 
second  case  is  sustained  and  the  appeal 
granted,  and  judgment  therein  reversed,  with 
directions  for  proceedings  consistent  witb 
this  opinion. 
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BURGHARD  t.   SAHB. 

(Court  of  Appeals  of  Kentucky,     Oct  25, 
1916.) 

1.  Abatevent  and    Rkvivai.   ®=38S— Death 
OF  Defendant — Waiveb  of  Revival. 

Civ.  Code  Prac.  {  607,  providing  that  If  a 
defendant  die,  the  action  cannot  be  revived  un- 
less by  consent,  within  six  months,  after  qualifi- 
cation of  the  representative,  and  section  608, 
requiring  the  oirder  of  revivor  to  be  made 
against  the  representative  within  one  year  aft- 
er it  might  first  have  been  made,  were  intended 
to  prescribe  the  mode  of  procedure  to  bring  in 
parties,  and  do  not  prevent  the  representative 
from  waiving  formal  revivor  by  entering  his 
appearance. 

[EM.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  i  612;  Dec.  Dig.  «=» 
88.] 

2.  Abatement  and  Revival  <g=88  — Death 
OF  Defendant— Revivor— Watveb  by  Rkp- 

BmSENTATIVK. 

Where  a  creditor  obtained  an  order  under 
Civ.  Code  Prac.  g  407,  reviving  a  judgment 
against  a  deceased  defendant,  and  the  personal 
representative  of  such  defendant  appeared  and 
moved  to  set  aside  the  judgment  of  revival 
and  appealed  from  a  denial  thereof,  he  thereby 
appeared  to  the  action,  waiving  a  formal  order 
of  revivor  thereof. 

[BjA.  Note.— For  other  eases,  see  Abatement 
and  Revival,  Cent  Dig.  i  612;    Dec.  Dig.  «=> 
88.] 
8.  Taxation  «=3B0O—OoLLaonoN— Actions— 

Parttes. 
Wlier^  the  executor,  empowered  to  sell 
land  of  the  estate  by  warranty  deed,  exercised 
the  power,  pending  suit  to  collect  delinquent 
taxes  thereon,  a  new  amended  petition  need 
not  join  all  heirs  and  persons  interested  in  the 
estate;  it  being  sufficient  if  it  joins  the  execu- 
tor and  the  purchaser. 

[Ed.  Note. — For  other  cages,  see  Taxation, 
Cent  Dig.  {  1203;   Dec.  Dig.  «=»590.] 

4.  Wn.L8  «s»628— Estates  Cbsated—"  Vest- 
ed   Reuaindeb"  —  "Contingent    Reuain- 

DEB." 

A  vested  remainder  is  a  fixed  interest  tak- 
ing effect  after  a  particular  estate  is  ended,  and 
a  contingent  remainder  is  one  limited  on  the 
happening  of  an  event  or  condition  which  may 
never  occur  or  be  performed,  or  may  never  oc- 
cur until  after  the  ending  of  the  particular 
estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1460;   Dec  Dig.  «=s62a 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Contingent  Re- 
mainder;   Vested  Remainder.] 

6.  Liens  €=322— Enfobcement— Pabtibs. 

As  a  general  rule,  where  a  Uen  on  real 
estate  is  attempted  to  be  enforced,  the  ten- 
ants In  possession,  who  own  particular  estates 
and  all  who  own  vested  remainders  or  inter- 
ests, must  be  made  parties  if  a  sale  of  the 
property  carries  the  fee-simple  title. 

[Ed.  Note.— For  other  cases,  see  Liens,  Cent 
Dig.  I  32;   Dec.  Dig.  <8=»22.] 

6.  Municipal  Cobpobations  «=»»78(7)— Tax- 
ation—Enfobceuent  OF  Tax  LncNs— Lna- 
TATIONS— Pabties. 
Where   testator   devised   lands   to   one  for 
life,  with   remainder  to  children  or  grandchil- 
dren if  they  survived  him,  the  Interest  of  a  sis- 
ter of  tfafe  life  tenant  who  in  fact  succeeded  to 
the  property,  was  so  contingent  in  nature,  de- 
pendmg  on  the  death,  with  or  without  issue,  of 


the  life  tenant,  and -of  Us  chQdren,  and  of  her 
brother,  that  where,  by'  original  petition  to  en- 
force a  city  tax  Hen,  only  the  personal  repre- 
sentative and  the  life  tenant  and  bis  children 
were  made  parties,  the  action  was  not  barred 
as  against  the  sister  and  her  successor,  though 
they  were  not  made  parties  until  five  years  had 
elapsed  and  their  interest  had  vested;  and 
by  the  amended  petition,  the  penalty  for  delin- 
quency could  also  be  sought,  not  being  barred 
by  limitations  in  view  of  Ky.  St.  g  3006,  subject- 
ing the  fee,  and  all  interests  in  lands  in  cities 
to  a  city  tax. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  2113:  Dec.  Dig.  <S=9 
978(7).] 

7.  Taxation  «=3>346— Deunqtjent  Penalties 
—Limitations. 

Where  penalties  for  delinquent  taxes  were 
first  allowed  within  five  years  preceding  suit 
to  recover  them,  though  they  accrued  on  taxes 
due  more  than  five  years  prior  to  filing  the 
amended  petition  seeking  the  penalty,  recovery 
was  not  barred  by  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1660,  1661;  Dec.  Dig.  <»=>845.] 

8.  Taxation  «=»640  —  Recovebt  of  Delin- 
quent Taxes— Defenses— Laches— When 
Not  Available. 

Laches,  as  a  defense  to  the  enforcement  of 
a  lien  for  taxes,  is  not  available,  when  the 
property  is  still  In  the  ownership  of  the  per- 
sons who  owned  it  when  the  taxes  were  assess- 
ed, or  their  representatives,  or  purchasers  with 
notice  of  the  hens,  and  the  enforcement  of  the 
lien  imposes  an  unjust  burden  upon  no  one. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  $  1808;  Dec.  Dig.  «s>640.] 

9.  Taxation  «=641  —  Becovebt  of  Delin- 
quent Taxes— Substitution  of  Defend- 
ants. 

In  suit  to  recover  delinquent  taxes  by  en- 
forcement of  the  Uen  on  the  land,  while  it  was 
not  skillful  practice,  on  filing  an  amendment 
making  one  a  party  who  was  the  holder  of  an 
originally  contmgent  interest,  which  had  then 
become  vested,  to  'Idrop"  other  and  original 
parties,  the  practice  was  not  a  substitution 
prohibited  by  statute  nor  fatal  to  enforcement 
of  the  lien. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g  1304;   Dec.  Dig.  iS=641.] 

10.  Taxation  «=5»7&— Lien  on  Land— Pkb- 
BONAL  Liability. 

Where  taxes  are  assessed,  and  enforceable 
by  lien  upon  lands,  neither  a  life  tenant  nor  a 
trust  company  executor  is  personally  liable 
therefor,  although  the  executor  sells  the  prop- 
erty under  power,  such  sale  not  affecting  the 
Uen. 

(E:d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  gg  139,  166;   Dec.  Dig.  «=»79.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  the  City  of  Louisville  against 
the  Louisville  Trust  Company,  executor  of 
Addle  K.  Davie,  deceased,  and  E.  R.  Burg- 
hard.  From  Judgment  for  plaintiff  on  de- 
fendants' refusal  to  plead  further  after  de- 
murrers to  their  separate  answers  were  sus- 
tained, the  named  defendants  prosecute  sep- 
arate appeals,  which  were  heard  together. 
Reversed,  In  so  far  as  it  was  a  personal  Judg- 
ment against  the  LonlsviUe  Trust  Company, 
and  In  all  other  things  affirmed,  and  re- 
manded. 
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Davis  W.  Edwards,  of  LonlsvlUe,  for  ap- 
pellant LoulsTlUe  Trust  Co.  Arthur  M.  Ent- 
ledge,  of  LooisTllle,  for  appellant  B.  R.  Burg- 
tiard.  Lawrence  S.  Poston,  Pendleton  Beck- 
ley,  and  Qeo.  Gary  Tabb,  all  of  LouisTllle, 
and  Harris  Fleming,  of  Washington,  D.  C 
for  appellee. 

HURT,  J.  These  are  separate  appeals,  tak- 
en from  one  Judgment,  upon  the  same  record, 
and  the  parties  have  agreed  that  they  may 
be  heard  and  decided  together. 

By  the  last  will  and  testament  of  J.  W. 
'Kalfns,  which  was  admitted  to  probate  on  the 
24th  day  of  Tebruary,  1874,  there  was  de- 
vised to  James  S.  Kalfns,  for  and  during 
his  life,  certain  real  estate,  which  is  situated 
In  the  city  of  Louisville.  The  remainder  in 
the  property  was  devised.  In  fee  simple,  to 
the  children  or  grandchildren  of  the  life 
tenant  in  the  event  any  chlldrea  or  grand- 
children of  his  E^ould  be  living  at  the  time 
of  his  death,  and  if  none  such  were  living 
at  the  time  of  his  death,  the  property  was 
devised  to  the  brother  and  sister  of  the  life 
tenant,  "and  their  children  or  grandchildren, 
if  there  should  be  any  such  living."  James 
S.  Kalfus  had  a  brother  whose  name  was 
Southern  Knlfus,  and  a  sister.  Addle  K. 
Davie.  Southern  Kalfns  seems  to  have  died 
previous  to  the  death  of  James  S.  Kalfus, 
but  Addle  K.  Davie  survived  him.  The  rec- 
ord does  not  disclose  when  Southern  Kalfus 
died,  nor  whether  James  8.  Kalfus  left  chil- 
dren or  grandchildren  surviving  him  at  his 
death,  nor  any  of  the  other  facts,  which 
would  control  the  passing  of  the  remainder 
in  the  property  in  fee  simple,  to  Addle  K. 
Davie,  but  it  seems  to  be  admitted  that  at 
the  death  of  James  S.  Kalfus,  Addle  K.  Davie, 
under  the  terms  of  the  will  of  her  father,  be- 
came the  owner  in  fee  of  the  pr(^)erty.  Dur- 
ing the  lifetime  of  James  S.  Kalfns  he  con- 
veyed his  life  estate  in  the  property  to  his 
wife,  C.  W.  Kalfus.  C.  W.  Kalfus,  for  the 
purpose  of  securing  Indebtedness  which  the 
Fidelity  Trust  4  Safety  Vault  Company  held 
against  her,  conveyed  her  entire  Interest  in 
the  property  to  the  Trust  &  Safety  Vault 
Company,  with  directions  that  it  rent  the 
property,  collect  the  rents,  keep  the  property 
in  repair,  pay  the  taxes  thereon,  pay  the 
premiums  on  a  life  Insurance  policy  on  the 
life  of  James  S.  Kalfus,  and  a  policy  of  in- 
surance upon  the  property,  the  expenses  of 
the  trust  created  by  the  deed,  and  set  apart 
each  year  $000  to  go  to  make  up  a  sinking 
fund  for  the  payment  of  the  Indebtedness  of 
C.  W.  Kalfus  to  the  Trust  &  Safety  Vault 
Company,  and  in  the  event  the  rents  Increased 
above  the  amounts  for  whidi  the  property 
was  renting  at  the  execution  of  the  deed,  to 
pay  to  0.  W.  Kalfus  the  sum  of  $35  per 
month,  and  'n'lien  the  debts  should  all  be  paid, 
to  convey  the  property  back  to  0.  W.  Kalfus. 
This  deed  was  executed  in  1895,  and  the  Fi- 
delity Trust  &  Safety  Vault  Company,  the 


name  of  whith  has  since  been  dianged  to 
Fidelity  Trust  Company,  held  the  property 
under  the  deed  as  a  trustee  for  C.  W.  Kalfus 
until  her  interest  in  the  property  came  to 
an  end,  by  the  death  of  James  S.  Kalfns, 
in  February,  1911. 

For  the  years  1901.  1902,  1903,  1904,  and 
1905,  the  proi>erty  was  assessed  for  the  tax- 
es due  thereon  to  the  city  of  LonisvUle 
against  the  Fidelity  Trust  Company,  as  trus- 
tee for  C.  W.  Kalfus.  The  taxes  were  not 
paid,  and  on  March  29,  1904,  the  city  insti- 
tuted this  action  for  the  recovery  of  the 
taxes  for  the  years  1901, 1902,  and  1903,  and 
the  enforcement  of  its  lien  upon  the  property 
to  secure  the  payment  of  the  taxes.  The  ac- 
tion was  against  the  Fidelity  Trust  Company, 
trustee  for  C.  W.  Kalfns,  and  C.  W.  Kalfus. 

On  the  10th  day  of  November,  1904,  the 
city  filed  an  amended  petition,  by  which  it 
made  the  Fidelity  Trust  Company  a  party  in 
its  own  right,  as  well  as  a  trustee  for  C.  VT. 
Kalfns,  and  James  S.  Kalfns  and  F.  W.  Sam- 
nels,  who  had  a  lien  upon  the  life  estate  in 
the  property,  were  also  made  parties  defend- 
ants. 

On  November  4,  1903,  James  S.  Kalfus  an- 
swered and  disclaimed  any  interest  In  the 
property,  but  alleged  that  C.  W.  Kalfus 
was  the  owner  of  the  life  estate,  and  the 
rents  were  more  than  sufficient  to  pay  the 
taxes,  and  that  the  city  should  require,  the 
rents  to  be  applied  to  the  payment  of  the 
taxes,  or  else  the  remainder  interest.  In 
fee,  of  the  property  should  be  discharged 
from  the  obligation  for  the  payment  of  the 
taxes. 

On  the  2d  day  of  August,  1909,  the  dty 
filed  an  amended  petition,  in  which  it  sought 
to  recover  the  taxes  upon  the  property  for  the 
years  1904  and  1905,  and  the  enforcement  of 
its  lien  to  secure  their  payment.  O.  W.  Kal- 
fus, James  S.  Kalfus,  the  Fidelity  Trust  Com- 
pany, F.  W.  Samuels,  and  W.  C.  Priest  Com- 
pany, the  latter  of  whom  was  alleged  to  be 
claiming  an  interest  in  the  life  estate,  were 
made  defendants  to  this  amendment. 

On  the  29th  day  of  March,  1911,  the  city 
filed  another  amended  petition,  in  which  was 
alleged  the  death  of  James  S.  Kalfus,  and 
that  since  his  death  the  Fidelity  Trust  Com- 
pany, C.  W.  Kalfus,  F.  W.  Samuels,  and 
W.  C.  Priest  Company  had  no  interest  in  the 
property  described  in  the  petition,  but  that 
Addle  K.  Davie  was  now  the  owner  of  it. 
The  amended  petition  then  alleged  that  "it 
now  drops"  the  names  of  the  persons  there- 
tofore defendants  to  the  suit,  and  makes  Ad- 
die  K.  Davie  a  party,  and  prays  "as  in  the 
original  petition."  A  summcms  was  issued 
and  served  upon  Addle  K.  Davie  on  the  8d 
day  of  April,  1911.  She,  as  the  other  defend- 
ants, except  James  S.  Kalfns,  had  done^  did 
not  appear  nor  ofter  any  defense  to  the  fic- 
tion, and  thereafter  on  the  20th  day  of  May, 
1911,  a  Judgment  was  rendered  as  by  de- 
fault, by  which  it  was  adjudged  that  the  city 
had  a  lien  for  the  taxes,  which  should  be 
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enforced  and  tbe  propertr  sold  In  Batlsfao- 
tioa  of  the  taxes  and  costs  of  the  action. 
The  Judgment  was  for  tbe  recovery  of  tbe 
taxes  tor  each  year  sued  for,  with  interest 
thereon  from  the  1st  day  of  May  of  each 
year,  respectively,  after  Che  taxes  became 
dne,  and  in  addition  a  penalty  of  10  per  cen- 
tum up<Hi  the  sum  of  the  taxe»  for  each  year. 

Addle  K.  Davie  died  after  the  rendition 
of  the  Judgment,  testate.  Her  will  was  ad- 
mitted to  probate  on  November  11,  1911, 
and  the  Louisville  Trust  Company,  her  exec- 
utor, qualified  on  that  day.  By  the  will  of 
Addie  K.  Davie,  there  were  devised  certain 
sums  of  money  to  several  different  persons, 
and  her  two  granddaughters  were  made  ben- 
eficiaries of  the  residue  of  her  estate.  All 
of  her  property  was  devised  to  the  Louisville 
Trust  Company,  la  trust,  for  the  purpose  of 
paying  the  specific  devises,  and  to  hold  the 
residue  of  her  estate  for  the  benefit  of  testa- 
trix's two  granddaughters  during  their  lives, 
and  then  to  dispose  of  it  as  thereafter  direct- 
ed by  further  terms  of  the  wilL  The  Louis- 
ville Trust  Company,  as  executor  and  trus- 
tee, was  authorized  to  sell  the  property  de- 
vised to  it,  to  invest  the  funds,  to  convert 
the  personalty  Into  real  estate  and  the  real 
estate  into  personalty,  as  the  Interests  of  the 
estate  might  require,  and  as  tt  deemed  best, 
and  full  and  complete  power  was  given  it 
to  sell  the  property,  whenever  in  its  judg- 
ment It  was  necessary  for  the  advantage  of 
the  estate,  and  to  convey  tbe  property  by 
deed,  which  would  vest  a  complete  title  In 
the  purchaser,  and  the  purchaser  was  not 
required  to  look  to  the  application  of  the  pur- 
chase money. 

After  notice  to  the  Louisville  Trust  Com- 
pany on  the  l8t  day  of  May,  1913,  the  city 
moved  the  court  to  revive  the  Judgment 
theretofore  rendered  in  the  case  against  the 
trust  company  as  the  personal  representative 
of  Addie  K.  Davie,  after  suggesting  her 
death  upon  the  reccMrd,  and  that  the  trust 
company  bad  qualified  as  her  executor  and 
trustee  under  the  wlU  on  the  11th  day  of 
November,  1911.  The  trust  company  object- 
ed to  the  revivor  of  the  judgment,  upon  the 
ground  that  it  was  a  void  judgment.  Upon 
the  same  day  the  Louisville  Trust  Company 
made  a  motion  in  writing,  suggesting  the 
death  of  Addie  K.  Davie,  and  that  it  was 
her  executor  and  trustee  under  her  will,  and 
that  the  action  be  revived  against  it,  as  ex- 
ecutor and  trustee  of  the  testatrix.  To  the 
revivor  of  the  action  upon  tbe  motion  of  the 
executor  and  trustee,  the  city  objected.  The 
executor  and  trustee  then  moved  the  court, 
in  writing,  to  set  aside  the  Judgment  as  a 
whole,  and  particularly  the  parts  of  it,  which 
adjudged  a  Hen  for  Uie  taxes  for  tbe  years 
1904  and  1905,  and  tbe  part  of  it  which  al- 
lowed a  recovery  of  a  10  per  centum  penalty 
on  tbe  sums  of  the  taxes,  upon  the  ground 
that  tbe  whole  Judgment  and  the  parts  of  it 
spedally  designated  were  void,  because  tbe 
court  had  no  Jurisdiction,  and  the  entry  of 
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the  Judgment  was  a  clerical  misprision.  The 
court  overruled  the  motion  of  the  trust  com- 
pany to  set  aside  the  entire  judgment,  but 
sustained  its  moticHi  to  set  aside  such  por- 
tions of  the  Judgment  as  adjudged  a  recovery 
of  the  penalty  of  10  per  centum  upon  tbe  tax- 
es, upon  the  ground  that  it  was  a  default 
judgment,  and  the  10  per  centum  penalty 
was  not  sought  In  (he  petition  nor  amended 
petitions.  It  overruled  the  motion  of  the 
trust  company  to  revive  the  action  against  it 
as  the  personal  representative  of  Addle  K. 
Davie,  but  sustained  the  motion  of  the  city 
and  ordered  the  Judgment  revived  against  the 
trust  company  as  such  personal  representa- 
tive. The  Louisville  Trust  Company  then 
appealed  to  this  court  from  the  Judgment  of 
May  20,  1911,  and  the  order  of  revivor  made 
against  it  as  personal  representative  of  Ad- 
dle K.  Davie  on  the  10th  day  of  May,  1913. 
This  court  reversed  the  Judgment  rendered  in 
the  action  of  May  20,  1911,  for  the  reason 
that  the  amended  petition  which  made  Addle 
K.  Davie  a  party  did  not  state  facts  suffi- 
cient to  support  a  cause  of  action  against 
Addie  K.  Davie ;  did  not  state  facts  showing 
that  tbe  property  was  still  subject  to  tbe 
taxes  sued  for,  and,  being  a  default  judg- 
ment, the  averments  of  the  amendment  were 
not  sufficient  to  base  the  judgment  upon,  as 
the  amended  petition  did  not  refer  to  nor 
embrace  the  allegations  of  the  original  peti- 
tion nor  any  of  the  prior  amendments.  Da- 
vie's Ex'r  V.  City  of  Louisville,  159  Ky.  252, 
166  S.  W.  969.  The  reversal  of  the  Judg- 
ment necessarily  carried  with  it  a  reversal 
of  the  order  reviving  the  Judgment  appealed 
from. 

After  the  return  of  the  action  to  the  cir- 
cuit court,  and  the  judgment  of  May  20, 1911, 
and  the  order  reviving  it  were  set  aside,  on 
the  SOth  day  of  January,  1915,  the  appellee 
offered  an  amended  petition,  in  which  the 
Fidelity  Trust  &  Safety  Vault  Company,  the 
Louisville  Trust  Company,  as  executor  and 
trustee  under  the  will  of  Addie  K.  Davie,  de- 
ceased, and  B.  R.  Burghard,  were  made  and 
named  as  defendants,  but  no  process  was  tak- 
en against  the  first  named.  The  amendment 
was  designed  to  cure  the  deficiencies  in  the 
amended  petition  of  March  29,  1911.  It  al- 
so alleged  that  the  appellant  B.  R.  Burgbard 
had  purchased  the  property  on  February  2S, 
1913,  during  the  i)endency  of  tbe  action,  and 
that  the  tax  bills  were  still  unpaid  and  sub- 
ject to  a  penalty  of  10  per  centum,  and  the 
prayer  contained  a  irequest  for  a  Judgment 
for  the  penalty,  as  well  as  the  other  relief 
sought  The  appellant  Louisville  Trust  Com- 
pany objected  to  the  filing  of  the  amended 
petition,  and  thereafter  on  February  2,  1915, 
made  a  motion  to  strike  the  action  from  the 
docket,  as  is  provided  by  section  510  of  the 
Civil  Code.  The  court  overruled  the  objec- 
tion to  the  filing  of  the  amended  petition,  and 
it  was  filed,  and  also  overruled  the  motion 
to  strike  the  action  from  the  docket.  The 
Louisville   Trust   Company,    oA    March   20, 
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1915,  filed  a  written  motion  to  require  ap- 
pdlee  to  file  a  copy  of  the  wUl  of  Addle 
K.  Davie,  and  this  motion  being  overruled 
on  the  27th  day  of  March,  it  filed  a  copy  of 
the  will. 

The  appellant  B.  R.  Bnrghard  moved  the 
conrt  to  strike  the  action  from  the  docket 
because  It  had  never  been  revived  against 
the  real  representatives  of  Addle  K.  Davie. 
This  motion  was  overruled. 

The  Louisville  Trust  Company  demiurred 
specially  to  the  amended  petition,  and  It  and 
appellant  Burghard  each  demurred  general- 
ly to  the  ipetltlon  as  amended.  These  demur- 
rers were  overruled.  The  appellants  saved 
exceptions  to  the  various  adverse  decisions 
of  the  court  to  them  above  recited.  There- 
after each  of  the  appellants  filed  a  separate 
answer.  To  each  of  the  answers  the  appellee 
Interposed  a  general  demurrer,  which  was 
sustained,  and  the  appellants  falling  to  plead 
further,  a  judgment  was  rendered  against 
the  appellant  Louisville  Trust  Company  for 
the  several  amounts  of  the  taxes  sued  for, 
with  6  per  centum  Interest  thereon  from  the 
1st  day  of  May,  subsequent  to  their  assess- 
ments, respectively,  and  a  penalty  of  10  per 
centum  on  the  amount  of  the  taxes  before 
adding  the  Interest.  The  city  was  adjudged 
to  have  a  Hen  upon  the  property,  to  secure 
the  payment  of  the  taxes,  interest,  and  pen- 
alties, and  that  the  lien  be  enforced  and  the 
property  sold  to  satisfy  the  sums  adjudged. 
The  appellants  excepted  to  the  Judgment, 
and  from  It  appealed  to  this  court 

1.  It  Is  contended  by  the  appellants  that 
the  trial  court  erred,  when  it  overruled  the 
motion  of  the  Louisville  Trust  Company,  as 
the  representative  of  Addle  K.  Davie,  to 
strike  the  action  from  the  docket,  after  the 
order  reviving  the  Judgment  had  been  re- 
versed, and  allowing  the  action  to  proceed  to 
Judgment  as  though  revived  against  It.  The 
order  which  was  reversed  by  this  court  was 
an  order  reviving  the  Judgment,  made  In  ac- 
cordance with  section  407,  Civil  Code,  and 
not  an  order  reviving  the  action  as  is  pro- 
vided for  by  the  sections  of  title  11  of  the 
Civil  Code.  This  court  reversed  the  Judg- 
ment of  May  20,  1911,  because  It  was  errone- 
ous, in  that  it  was  a  Judgment  by  default, 
and  the  amended  petition,  which  made  Addle 
K.  Davie  a  party  to  the  suit,  did  not  state 
facts  sufllcient  to  support  the  Judgment,  and, 
as  a  matter  of  course,  any  order  reviving 
such  a  Judgment  was  necessarily  rendered  in- 
valid by  the  reversal  of  the  Judgment  which 
it  undertook  to  revive.  There  was  no  ad- 
judication upon  that  appeal,  that  an  order 
reviving  the  action  against  appellant  trust 
company  as  the  representative  of  Addle  K. 
Davie  was  Improperly  made,  because  no  or- 
der for  the  revivor  of  the  action  had  ever 
been  made  or  has  since  been  made.  The 
Judgment  of  reversal  did  not  preclude  the  tak- 
ing of  such  proceedings  in  the  case,  when  it 
was  returned  to  the  circuit  court,  as  were 


not  inconsistent  with  the  opinion  of  this 
court,  which  reversed  the  Judgment  Sec- 
tion 507,  Civ.  Code  Prac,  provides  that  if  the 
defendant  to  an  action  die,  the  action  cannot 
be  revived  against  his  personal  representa- 
tive or  against  him  and  the  real  representa- 
tive, unless  by  their  consent,  within  six 
months  after  the  qualification  of  the  personal 
representative.  Section  508,  Civ.  Code  Prac, 
provides  that  an  order  to  revive  an  action 
against  the  personal  representative  oir  suc- 
cessor of  a  deceased  defendant  cannot  be 
made  without  his  consent,  unless  It  is  made 
within  one  year  from  the  time  upon  which  it 
could  have  been  made.  The  Louisville  Trust 
Company  qualified  as  the  personal  repre- 
sentative of  Addle  K.  Davie  on  the  11th  day 
of  November,  1911,  and  it  could  have  success- 
fully resisted  any  attempt  by  the  appellee  to 
cause  the  action  to  be  revived  against  it  as 
the  executor  and  trustee  under  the  wlU  of 
the  deceased,  at  any  time,  after  twelve 
months  from  the  time  when,  under  these  sec- 
tions of  the  Code,  the  order  could  have  been 
first  made.  The  motion  to  revive  the  Judg- 
ment was  made  on  the  1st  day  of  May,  1913, 
and  within  the  time  when  an  order  for  a 
revivor  of  the  action  might  have  been  made 
against  the  appellant  trust  company.  On  this 
day  the  appellant  came  into  court  and  moved 
the  court,  in  writing,  to  make  an  order  reviv- 
ing the  action  against  It  as  the  personal  rep- 
resentative of  the  decedent  Objection  was 
made  to  granting  this  request,  for  what  rea- 
son does  not  appear  and  the  court  sustained 
the  objection.  The  appellant  upon  the  same 
day  entered  a  motion  to  set  aside  the  Judg- 
ment of  Hay  20,  1911,  and  the  court  sustain- 
ed this  motion  in  part  by  setting  aside  a 
part  of  the  Judgment  The  appellant  then 
took  an  appeal  from  the  Judgment  and  the 
order  reviving  It  to  this  court,  and  when  a 
reversal  of  the  Judgment  and  order  of  reviv- 
or was  secured,  filed  the  mandates  in  the 
circuit  court,  and  upon  Its  motion  the  orders 
were  made,  by  which  the  reversed  Judgment 
and  order  of  revivor  were  set  aside.  When 
the  appellee,  on  January  30,  1915,  offered  Its 
amended  petition,  the  appellant  was  in  court 
and  objected  to  the  filing,  and  not  until  after 
this  did  it  make  Its  motion  to  strike  the  case 
from  the  docket  The  appellant,  executor, 
and  trustee,  it  is  true,  objected  to  the  revivor 
of  the  Judgment  before  the  appeal,  but  it 
did  not  object  to  a  revivor  of  the  action 
against,  but  unsuccessfully,  soug)it  the  mak- 
ing of  a  formal  order  to  that  effect 

[1]  The  fact  that  a  personal  representa- 
tive may  demand  that  an  action  be  formally 
revived  against  him  does  not  prevent  him 
from  waiving  the  formal  revivor  and  enter- 
ing his  appearance  to  the  action,  and  in 
such  case  he  cannot  thereafter  complain.  In 
1  Cyc.  103,  discussing  the  subject  of  revivor 
of  actions,  the  text  Is: 

"The  representative  of  a  deceased  party,  ei- 
ther plaintiff  or  defendant,   may  come  volun- 
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tarily  into  court  and  make  himself  a  party  to 
the  suit" 

It  ia  obTious  ttiat  tlie  chief  purpose  of  the 
statutes,  which  prescribe  the  maimer  and  oc- 
casion of  procedure  to  cause  a  revivor,  is  to 
bring  the  parties  in  Interest  before  the  court, 
that  the  rights  of  all  may  be  conserved.  Ap- 
I)earance  to  an  action  without  questioning 
the  mode  of  procedure  Is  a  waiver.  Biggs 
V.  Mcllvaln,  3  A.  K.  Marsb.  360;  Greer  v. 
Powell,  1  Bush,  489.  In  Thomson's  Adm'r  v. 
Williams,  Receiver,  86  Ky.  16,  4  S.  W.  914, 
after  an  appeal  was  taken  to  this  court,  an 
odmlnistrator  moved  this  court  to  dismiss 
the  action  as  to  him,  upon  Uie  ground  that 
the  party,  whose  administrator  he  was,  had 
died,  while  the  action  was  pending  In  the 
circuit  court  and  the  action  bad  never  been 
revived  against  him  as  the  administrator  of 
the  decedent,  and  he  was  not  a  party  to  the 
action  below.  The  court  sustained  his  mo- 
tion to  dismiss  the  appeal  as  to  him,  but  add- 
ed that  he  made  the  motion  at  his  peril,  and 
that  as  the  motion  was  sustained,  that  he 
was  not  in  court  when  the  case  should  be 
returned  to  the  circuit  court,  but  if  the  mo- 
tion had  been  decided  adversely  to  him,  that 
he  would  have  been  in  court  upon  the  return 
of  the  cause,  and  no  revivor  would  have 
been  necessary;  but  in  Bently  v.  Gregory, 
etc.,  7  T.  B.  Mon.  368,  Bently  appealed  to 
this  court  from  a  Judgment  rendered  in  a 
cause  which  he  had  instituted  against  Pile 
and  another.  Pile  had  died  pending  the 
litigation  in  the  circuit  court,  and  the  action 
had  not  been  revived  against  his  administra- 
tor. This  court  reversed  the  judgment,  and 
held,  however,  that  inasmuch  as  the  admin- 
istrator was  a  party  to  the  action  In  this 
court,  it  would  be  unnecessary  to  have  an 
order  of  revivor  against  him  when  the  case 
should  return  to  the  circuit  court. 

In  Varney  v.  Connolly's  Ex'r,  116  B.  W. 
340,  it  was  held: 

"That  where  the  administrator  appears  and 
the  case  is  tried  out  upon  Its  merits,  informali- 
ties as  to  a  revivor  were  waived." 

PhlUlps'  Ex'r  T.  Rudy,  146  Ky.  780,  143 
S.  W.  307,  Moss  V.  Rowland,  3  Bush,  506, 
Greer  v.  Powell,  supra,  Biggs  v.  Mcllvaln, 
supra,  and  Roberts  v.  Elliott,  3  T.  B.  Mon. 
395,  hold  that  where  an  administrator  enters 
bis  appearance  to  a  suit  and  defends  It  upon 
Its  merits,  he  waives  the  right  to  object  upon 
the  ground  that  the  cause  had  not  been  for- 
mally revived  against  him. 

[I]  The  motion  of  the  Louisville  Trust 
Company  to  set  aside  the  Judgment,  and  the 
Inevitable  result  of  the  appeal,  was  that  a 
trial  of  the  case  wonld  be  had  upon  plead- 
ings, which  were  sufficient,  and  upon  the 
merits  of  the  case  the  Judgment  was  only  er- 
roneous, and  upon  reversal  must  be  remand- 
ed for  correct  proceedings,  and  that,  too, 
against  the  Loolsvllle  Trust  Company,  as 
executor  of  decedent  Hence  when  appellant 
moved  the  court  to  revive  the  action  against 
It,  and  U>  set  aside  the  Judgment,  and  took 


an  appeal  from  the  order  reviving  tbe  Jndg' 
ment  against  it,  and  from  the  Judgment  to 
this  court  It  unmistakably  entered  its  ap- 
pearance to  the  action,  waived  a  formal  or- 
der of  revivor,  and  when  the  case  was  re- 
torned  to  the  drcuit  court  it  was  a  party 
to  the  action,  and  no  order  of  revivor  was 
necessary.  It  Is  not  Intended  to  hold  that 
its  motion  to  revive  the  action,  which  was 
overruled,  entered  Its  appearance,  but  the 
other  motions  made  by  it  and  its  appeal  to 
and  its  appearance  in  this  court  did  so.  L. 
&  N.  R.  R.  y.  Chestnut,  116  Ky.  43,  72  S.  W. 
351.  24  Ky.  Law  R^.  1846;  Foster  MUbnm 
Ca  V.  Chlnn,  134  Ky.  424,  120  S.  W.  364,  34 
L.  R.  A.  (N.  S.)  1137, 185  Am.  8t.  Rep.  417. 

[3]  2.  nie  defenses  presented  by  the  an- 
swers of  the  appellants  are  substantially  the 
same,  and  one  of  the  defenses  was,  that  the 
action  should  have  been  abated  or  dlsmisaed, 
because  the  beneficial  owners  of  the  property 
under  the  will  of  Addle  K.  Davie  were  not 
made  parties,  and  that  only  the  executor  and 
trustee  under  the  will  was  made  a  party. 
This  contention  Is  based  apon  the  rule  that 
ordinarily  when  a  Hen  against  real  property 
is  sought  to  be  enforced,  It  Is  necessary  that 
all  the  persons  who  have  an  Interest  In  the 
prc^erty  should  be  made  parties  to  the  pro- 
ceedings. However,  in  the  Instant  case,  the 
legal  title  to  the  property  adjudged  to  be 
sold  bad  vested  in  the  Louisville  Trust  Com- 
pany, under  the  provisions  of  the  will.  It, 
as  executor  of  decedent,  was  clothed  with 
power  to  sell  the  pr<^erty  and  to  vest  the 
purchaser  with  a  complete  title  by  its  deed, 
and  the  purchaser  was  not  required  to  look 
to  the  application  of  the  price  wlilch  was 
paid  for  the  property.  Before  the  filing  of 
the  last-amended  petition,  the  executor  of 
decedent  had  exercised  the  power  to  make 
a  sale,  and  had  sold  and  conveyed  it  to  ap- 
pellant Burghard,  and  he  was  made  a  party 
because  he  was  the  owner  in  fee  of  the  prop- 
erty. The  beneficiaries  under  the  will  of  Ad- 
dle K.  Davie  had  no  Interest  In  the  property 
at  the  time  the  Judgment  appealed  from  was 
rendered  and  for  about  {wo  years  theretofore. 
All  the  persons  who  owned  an  Interest  in 
the  property  were  parties  to  the  action.  Tbe 
Louisville  Trust  Company,  although  it  had 
parted  with  its  title  to  the  property,  was 
a  warrantor,  that  it  was  free  from  incum- 
brances, and  as  executor  of  decedent  had  a 
right  to  resist  a  tax  bill  which  might  in  the 
course  of  events  have  to  be  paid  out  of  the 
proceeds  of  the  estate  of  decedent  In  its 
hands. 

[4-1]  3.  Each  of  the  appellants  plead  In 
their  respective  answers  that  the  cause  of  ac- 
tion for  the  taxes  sued  for  accrued  more  than 
five  years  before  any  action  was  instituted 
against  Addle  K.  Davie  or  any  owner  of  the 
property,  and  that  the  cause  of  action  for 
the  10  per  centum  penalty  sued  for  accrued 
more  than  five  years  before  it  was  sued  for, 
and  hence  the  causes  of  action  alleged  were 
barred  by  the  statute  of  limitatlonB  provided 
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by  law  for  such  cases.  The  quesdon  present- 
fid  by  the  demnrrer  to  the  plea  of  the  stat- 
ate  of  limitations  made  In  Ihe  answers  Is 
whether  or  not  the  answers  stated  facts  suf- 
ficient to  show  that  the  statute  of  limitations 
barred  the  action.  The  will  of  J.  W.  Kal- 
fus,  under  the  terms  of  which  the  property 
was  held,  gave  the  property  to  James  S. 
Kalfns  for  bis  lifetime,  with  remainder  to 
his  children  or  grandchildren,  if  any  such 
survlTed  him.  Hence  If  at  his  death  he  left 
children  surviving  him,  the'  remainder  pass- 
ed to  them ;  if  be  left  no  children  surviving 
him,  but  left  grandchildren  surviving  him, 
the  remainder  interest  i>a8sed  to  them.  It 
neither  children  nor  grandchildren  survived 
James  S.  Kalfus  at  his  death  the  remainder 
passed  to  bis  brother  and  sister.  If  living 
at  that  time,  or  if  one  was  dead,  to  the  sur- 
vivor, and  If  nelthw  the  brother  nor  sister 
survived  blm,  the  remainder  passed  to  their 
children,  if  any.  As  to  who  would  be  the 
owner  of  the  remainder  In  the  property  at 
the  death  of  the  life  tenant  d^>ended  upon 
the  various  contingencies  above  enumerated. 
The  owner  of  the  remainder  could  not  be 
known  until  the  event  of  the  death  of  James 
S.  Kalfns  would  render  It  certain.  The  rec- 
ord does  not  disclose  whether  be  ever  had 
any  children,  but  so  long  as  he  lived  he  might 
have  had  children.  If  be  had  children,  the 
ownership  by  them  of  the  remainder  was  con- 
tingent upon  their  surviving  him.  If  he  bad 
grandchildren,  their  ownerddp  of  the  re- 
mainder was  contingent  upon  their  parents' 
death  in  the  lifetime  of  their  grandfather, 
and  upon  the  further  contingency  of  their 
surviving  their  grandfather.  Addle  E.  Da- 
vie's ownership  of  the  remainder  depended 
upon  the  contingency  of  the  life  tenant  dying 
and  leaving  neither  children  nor  grandchil- 
dren surviving  him,  and  upon  the  further  con- 
tingency of  her  surviving  the  life  tenant  and 
her  sole  ownership  in  that  ev^it  depended 
upon  the  contingency  of  her  brother,  South- 
em  Kalfns,  dying  before  the  life  tenant  A 
remainder  Interest  in  real  property  Is  either 
vested  or  contingent  A  vested  remainder  is 
an  interest  which  is  fixed  and  takes  eftect 
after  a  particular  estate  has  ended.  A  con- 
tingent remainder  is  one  which  is  limited 
on  the  happening  of  an  event  or  a  condition, 
which  may  never  occur  or  be  performed,  or 
may  never  occur  until  after  the  ending  of 
the  particular  estate.  4  Kent  202,  205,  206; 
Johnson  v.  Jacob,  11  Bush,  647;  Jallette 
et  aL  V.  Bell  et  aL,  110  S.  W.  298.  At  the 
time  the  life  estate,  in  the  instant  case,  be- 
gan it  is  apparent  that  it  could  not  be  known 
nor  ascertained  who  would  take  the  property 
at  the  termination  of  the  life  estate,  nor 
could  It  be  ascertained  until  the  life  estate 
determined  by  the  death  of  J.  S.  Kalfus. 
Hence  the  remainder  Interest  which  finally 
vested  in  Addle  K.  Davie  did  not  and  could 
not  vest  in  her  until  the  death  of  J.  S.  Kal- 
fus. As  a  general  rule,  it  may  be  conceded 
that  where  a  Ilea  upoit  real  estate  is  attempt- 


ed to  be  enforced,  that  the  tenants  who  are 
in  possession  who  own  particular  estates  and 
all  who  own  vested  remaindersr  or  interests 
must  be  made  parties  if  a  sale  of  the  prop- 
erty carries  a  title  to  the  fee  simple.  Her- 
mann V.  Parsons,  117  Ky.  239,  78  S.  W.  125, 
25  Ky.  Law  Rep.  1344;  Jallette  et  al.  v. 
Bell  et  al.,  supra ;  Whallen  et  aL  v.  Kellner 
et  aL,  104  S.  W.  1018,  31  Ky.  Law  Rep.  1285. 

In  the  Instant  case,  if  previous  to  the  death 
of  the  life  tenant  some  one  had  been  joined 
In  the  suit  as  the  owner  of  the  remainder, 
at  the  death  of  the  life  tenant,  such  person 
would  probably  have  had  no  interest  what- 
ever in  the  remainder.  In  Johnson  v.  Jacob, 
Jallette  v.  Bell,  and  Hermann  v.  Parsons, 
supra,  the  follbwlng  was  said  and  approved: 

"It  has  frequently  been  held  thnt  a  stranger 
to  the  instrument  by  which  contingent  limita- 
tions upon  the  title  to  real  property  are  cre- 
ated ma;  by  judgment  regularly  obtained 
against  the  Uie  tenant  in  possession  bar  the 
contingent  remaindermen.  The  reason  for  this 
rule  ia  obvious.  If  such  was  not  the  rule,  the 
deed  or  will  of  a  grantor  or  testator  miebt  so 
limit  the  title  passed  as  to  leave  the  bolder 
of  an  outstanding  and  paramount  title  without 
remedy  because  of  his  not  being  able,  until  aft- 
er the  happening  of  some  remote  event,  to  as- 
certain the  persons  against  whom  to  institute 
this  action." 

This  doctrine  is  upheld  also  In  Fritsch  v. 
Klausing,  13  S.  W.  241,  11  Ky.  Law  Rep.  788, 
R.  A.  Robinson's  Sons  v.  Columbia  Finance  & 
Trust  Co.,  44  S.  W.  631, 19  Ky.  Law  Kep.  1771, 
Whallen  v.  Kellner,  supra,  and  Park  v.  Hum- 
plch,  47  S.  W.  768,  20  Ky.  Law  R«p.  879.  In 
such  states  of  case,  the  contingent  remainder- 
men are  bound  by  the  representation  of  the 
life  tenants  and  vested  remaindermen,  whose 
interests  In  preserving  the  property  are  iden- 
tical and  similar  to  the  Interests  of  the  con- 
tingent remaindermen. 

Section  3006,  Kentucky  Statutes,  which  ia 
a  part  of  the  diarter  of  cities  of  the  first 
class,  reads  in  part: 

"The  fee  simple  of  all  lands  in  the  city,  and 
the  full  term  and  renewal  of  every  leasehold 
carrying  with  it  the  value  of  the  improvements 
thereon,  shall  be  subject,  from  and  after  the 
first  day  of  September  of  each  year,  to  a  lien 
for  the  city  tax,  to  be  assessed  thereon  for  the 
succeeding  year,  which  Uen  shall  be  superior 
to  homestead  right,  and  to  all  incumbrances, 
whether  made  before  or  after  that  date,  except 
state  taxes,  and  shall  take  precedence  of  dower, 
curtesy,  remainders,  reversions,  or  future  es- 
tates: and  from  the  beginning  of  the  action  a 
lien  for  each  tax  bill  assessed  against  the  same 
owner  or  set  of  joint  owners  shall  also  arise 
upon  every  piece  of  land  or  improvement  still 
owned  by  him  or  them,  with  a  view  to  the  sale 
of  less  than  all  the  pieces  for  all  the  tax  bill, 
subject  to  sudi  marshaling  of  burdens  as 
against  third  parties  as  the  rules  of  equity 
may  require.    •    •    •" 

By  the  proTlsionB  of  the  statute,  supra, 
the  city  has  a  prior  and  snpertor  Uen  apon 
the  whole  property— the  fee-simple  title,  as 
against  every  claim,  except  the  taxes  due 
the  state.  In  this  case  the  property  was 
assessed  against  the  bolder  of  the  life  e»-' 
tate,  who  was  primarily  bound  for'  the  tax- 
es, but  the  hexi  created  applied  to  every  tal- 
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terest  In  the  prc^erty.  By.  tbe '  suit,  the 
Hen  was  asserted  against  the  fee  simple  In 
the  property.  The  life  tenant  and  all  those 
having  a  fixed  Interest  In  the  property  were 
made  defendants  to  the  suit  In  €}lty  of 
LonisTllle  ▼.  Sonne,  148  Ky.  394,  146  S.  W. 
738,  which  was  a  salt  to  enforce  a  lien  for 
taxes  due  tbe  city,  it  was  held  that  it  was 
not  necessary  to  make  any  person  a  party  to 
the  salt,  except  the  person  la  whose  name 
the  property  was  assessed,  if  such  person 
bad  an  assessable  interest  in  the  property, 
"whether  it  be  a  life  estate,  a  remainder,  or 
tbe  fee;  and,  In  such  action,  tbe  dty  may 
subject  tbe  fee  In  the  land."  Tbe  question  of 
tbe  title,  which  a  purchaser  at  a  sale,  where 
all  the  persMis  owning  Interests  in  tbe  land, 
were  not  made  parties  to  tbe  suit,  is  not 
before  as  for  decision,  as  before  tbe  Judg- 
ment appealed  from  was  rendered  all  persons 
having  an  interest  In  tbe  property  were  par- 
ties to  tbe  salt  Tbe  suit  b^ng  filed  in  due 
time,  preserved  tbe  Hen  which  the  city  held 
tor  tbe  taxes  against  tbe  land.  When  tbe 
life  tenant  died,  the  property  passed  to  Ad- 
dle K.  Davie,  as  tbe  owner  of  tbe  remainder, 
with  tbe  lien  upon  it,  since  she  was  not  a 
necessary  party  to  the  salt  until  the  death 
of  the  life  tenant.  In  Woolley  v.  City  of 
LoulsvUle,  114  Ky.  573,  71  S.  W.  893,  24 
Ky.  Law  Rep.  1357,  tbe  dty  w&s  endeavor- 
ing to  enforce  a  lien  for  taxes,  where  tbe 
particular  estate  was  for  life  and  tbe  re- 
mainder contingent,  the  life  tenant  being  the 
party  defendant.  At  her  death  tbe  owners 
of  tbe  remainder  were  made  parties  and 
they  interposed  a  plea  of  tbe  statute  of 
limitations.  The  court  held  that  tbe  actloa 
did  not  accrue  against  them  until  tbe  death 
of  tbe  life  tenant,  and  that  tbe  lien  had  not 
been  lost  by  tbe  failure  to  make  them  par- 
ties until  that  time. 

[7]  (b)  With  reference  to  the  claim  that 
tbe  recovery  of  the  10  per  centum  penalty 
upon  tbe  amounts  of  the  taxes,  and  for 
which  Judgment  was  rendered,  was  barred 
by  the  five-year  statute  of  limitations,  it 
may  be  said  that  the  recovery  of  tbe  pen- 
alty was  not  sought  until  tbe  filing  of  the 
amended  petition  on  February  13,  1916.  The 
amended  petition  was  offered  on  January 
29,  1916,  but  was  not  permitted  to  be  filed 
until  February  13,  1915,  on  account  of  ob- 
jections of  appellants  to  its  filing.  Tbe  pen- 
alties were  permitted  to  be  added  on  Jnly 
1,  1910,  to  all  tax  bills  which  were  due  and 
unpaid  on  that  date.  The  filing  of  the 
amended  petition,  by  which  a  recovery  of 
the  penalties  was  sought,  was  less  than  five 
years  after  tbe  canse  of  action  for  their  re- 
covery had  accrued.  Louisville  Car  Wheel  & 
Railway  Supply  Co.  v.  City  of  Louisville, 
146  Ky.  573,  142  S.  W.  1043. 

For  the  reasons  stated,  the  statute  of 
limitations  did  not  bar  the  ret:overy  of  ei- 
ther tbe  taxes  or  the  penalties. 

[I]  4.  The   appellants  further  plead  that 


the  laches  of  appellee  in  prosecuting  Its  ac- 
tion was  sacb  that  it  is  inequitable  to  now 
permit  It  to  recover  a  judgment.  It  is  In- 
sisted that  In  1906  tbe  appellee  was  made 
aware  by  the  answer  of  J.  S.  Kalfus  that  tbe 
tenant  In  possession  had  only  a  life  estate 
in  the  property,  and  that  tbe  rents  received 
from  it  were  adequate  to  pay  the  taxes,  and. 
having  neglected  to  compel  the  life  tenant  to 
pay  them,  that  it  would  be  inequitable  after 
the  termination  of  the  life  estate  to  coerce 
the  payment  from  the  remainderman.  This 
action  has  not -been  prosecuted  as  exiiedi- 
tiously  as  It  might  have  been  done,  in  fact 
very  tardily,  but  it  is  not  necessary  to  de- 
cide what  would  be  the  result  of  such  de- 
lay, if  tbe  interest  of  some  one  had  inter- 
vened, who  bad  been  misled  by  tbe  delay 
to  acquire  an  interest,  which  be  would  not 
otherwise  have  done.  Api)ellant  Burgbard 
does  not  anywhere  pretend  that  he  was  a 
purchaser  of  tbe  property  without  notice  of 
the  liens  for  the  taxes,  and  is  In  the  con- 
dition of  any  other  pendente  lite  purchaser, 
and  must  be  presumed  to  have  made  a  pur- 
chase of  it  with  full  knowledge  of  tbe  likens. 
In  City  of  Looisvllle  v.  Sonne^  supra,  the 
action  was  Ix'oaght  against  the  owner  of  the 
remainder,  against  whom  the  taxes  were  as- 
sessed, in  1900.  No  step  was  taken  in  the 
case,  except  the  filing  of  an  amended  peti- 
tion, nntil  1902.  No  attempt  bad  been  made 
to  require  the  life  estate  to  pay  the  taxes, 
but  it  was  held  that  the  laches  did  not  ab- 
solve the  remainderman  nor  bis  interest  in 
the  property  from  the  payments,  as  the  prop- 
erty was  still  in  tbe  bands  of  tbe  same  par- 
ties as  when  the  assessment  was  made.  The 
delay  which  will  relieve  a  purchaser  who 
acquires  bis  interest  in  property  during  tbe 
pendency  of  a  suit  to  subject  it  to  a  lien  for 
taxes  must  be  such  a  delay  as  amounts  to 
gross  and  Inexcusable  negligence.  Selbert, 
etc.,  V,  City  of  LoulsvlUe,  126  Ky.  292,  101  S. 
W.  325,  30  Ky.  Law  Rep.  1317.  In  the  last- 
mentioned  case  tbe  action  was  Instituted 
ogainst  the  appellant  for  tbe  taxes  and  to 
enforce  the  lien  for  them  In  1896.  No  step 
was  token  in  the  case  until  1901.  In  1905  the 
Columbia  Finance  &  Trust  Company,  with- 
out actual  knowledge  of  tbe  lis  pendens,  be- 
came a  purchaser  of  tbe  property  for  value. 
It  was  held  that  tbe  laches  in  that  case  did 
not  relieve  tbe  property  from  the  lien,  even 
in  the  hands  of  a  purchaser  for  value.  In 
tbe  Instant  case,  tbe  lien  of  the  city  was  up- 
on tbe  fee  simple  in  tbe  property,  and  upon 
each  interest  in  it.  It  had  a  right  to  prose- 
cute its  action  for  tbe  subjection  of  the 
property  to  tbe  payment  of  its  debt,  and 
was  not  obliged  to  act  as  tbe  guardian  of 
any  other's  Interest  in  the  property.  It  was 
tbe  duty  of  those  holding  Interests  in  tbe 
property  to  see  that  the  taxes  were  paid, 
and  tbe  one  entitled  to  pay  them  to  do  so, 
and  for  that  purpose  the  courts  were  open 
to  all  having  interests  in  the  property.    City 
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of  LotdsvUle  T.  Sonne,  sapra.  In  Joyes  ▼. 
aty  of  liouisnue,  82  S.  W.  432,  26  Ky.  Law 
Rep.  71S,  the  taxes  were  assessed  against 
the  remainderman  whoi  the  assessment 
should  have  been  made  against  the  Ufe  ten- 
ant The  Ufe  tenant  died  and  the  life  es- 
tate terminated.  The  remainderman  resist- 
ed the  payment  of  the  taxes  upon  the  ground 
that  the  assessment  should  have  been  made 
against  the  Ufe  tenant,  and  that  because  of 
the  error  in  the  assessment  the  remainder 
should  not  be  Uable  for  the  taxes.  The  court 
held  that  the  property  being  owned  by  the 
life  tenant 'and  the  remainderman,  the  taxes 
were  a  Uen  upon  the  interest  of  each,  and 
as  the  Ufe  tenant  had  not  paid  the  taxes,  the 
remainderman  must  pay  them  to  relieve  the 
property  of  the  Uen.  City  of  Louisville  t. 
Kohnhorst's  Adm'r,  76  S.  W.  43,  25  Ky.  Law 
Rep.  532,  Fenley  ▼.  aty  of  LouisrUle,  119 
Ky.  569,  84  S.  W.  682,  2T  Ky.  Law  Rep. 
204,  and  aty  of  Lonisrllle  t.  Bni^  87  8. 
W.  269,  27  Ky.  Law  Rep.  896,  are  not  anal- 
ogous to  the  case  at  bar.  In  the  first  two 
named,  the  remainders  were  vested,  and  the 
owners  known  and  ascertained.  In  the  last- 
named  case  the  laches  consisted  of  a  faUnre 
to  do  any  act  in  the  prosecution  of  the  suit 
for  15  years,  and  a  bona  fide  purchaser  for 
value  without  actual  notice  of  the  pendency 
of  the  suit  or  the  claim  sued  on,  had  become 
the  owner  of  the  property.  The  delay  in  the 
prosecution  of  the  suit  showed  a  puri>ose  to 
abandon  the  claim,  or  at  least  gross  in»- 
cusable  negligence,  in  Its  prosecution. 
Ladies,  as  a  defease  to  the  enforcement  of 
a  Uen  for  taxes,  is  not  available,  when  the 
property  is  stlU  in  the  ownership  of  the  per- 
sons who  owned  it  when  the  taxes  were  as- 
sessed, or  their  representatives,  or  purchas- 
ers with  notice  of  the  liens,  and  the  en- 
forcement of  the  lien  imposes  an  unjust  bur- 
den upon  no  one.  Hence  we  ate  of  the  opinion 
that  the  facts  pleaded  in  the  answer,  upon 
which  appellants  base  their  plea  of  laches, 
were  not  sufficient  to  support  a  defense  un- 
der the  facts  of  this  case. 

[I]  5.  It  is  insisted  that  when  the  amend- 
ed petition  was  filed,  which  made  Addle  K. 
Davie  a  party,  that  "it  dropped"  the  other 
defendants,  which  was  a  substantial  dismis- 
sal of  the  action  as  to  the  former  det^id- 
ants,  and  that  she  could  not  be  substituted 


for  the  other  defendants,  and  the  action  coo- 
tinned  against  her.  This  was  not  skUUuI 
practice  on  the  part  of  the  appeUee,  but  the 
dismissal  of  the  suit  as  to  the  former  de- 
fendants did  not  have  the  effect  of  releasing 
or  destroying  the  Uen  sought  to  be  enforced 
under  the  admitted  facts  of  this  case.  The 
appeUee  was  pursuing  its  right  to  subject 
the  property  under  its  Uen.  With  the  death 
of  the  life  tenant,  the  Interests  of  the  former 
defendants  in  the  property  entirely  ceased, 
and  they  were  not  necessary  parties  to  the  en- 
forcement of  the  Uen.  If  Addle  K.  Davla 
or  her  representative  had  any  rights  in  the 
premises,  which  could  be  enforced  against 
the  former  owners  of  the  Ufe  estate,  they 
could  have  brought  them  before  the  court  up- 
on a  cross-petition,  and  caused  the  claims  to 
be  adjudicated.  This  was  not  a  snbstltntlcHi 
of  one  defendant  for  all  the  others,  in  the 
meaning  in  which  it  is  prohibited  by  law. 
To  bold  that  this  step  was  fatal  to  the  ai- 
forcement  of  the  Uen  upon  the  property, 
which  is  the  entire  reUef  to  which  the  ap- 
peUee Is  entitled,  after  Judgment,  and  the 
substantial  rights  of  no  aae  having  beat  vio- 
lated, would  be  adhering  to  the  shadow  and 
disregarding  the  substance. 

[It]  6.  It  is  finally  insisted  that  it  was  er- 
ror to  render  a  personal  Judgment  against  the 
Louisville  Trust  Company  for  the  taxes,  in- 
terest, and  poialtles.  The  appeUant  trust 
company  was  not  personally  bound  for  th» 
taxes,  as  the  decedent  was  not  so  bound. 
It  Is  true  it  sold  the  property  under  the  pow- 
er of  aUenation  given  to  it  by  the  wiU  of 
decedent,  but  that  fact,  as  held,  did  not  de- 
stroy the  lien  of  appellee  and  Its  right  to  en- 
force the  ooUectlmi  of  the  taxes  by  a  sale  of 
the  property.  The  taxes  were  not  assessed' 
against  the  appellant  nor  the  decedent.  The 
only  right  appeUee  could  enforce  against  ei- 
ther of  them  was  a  sale  of  the  property  of 
which  they  had  become  owners  to  satisfy  Its- 
Uen.  Hence  the  personal  Judgment  against 
the  appeUant  was  error. 

For  the  reasons  indicated,  the  Judgment 
is  reversed  so  far  as  it  is  a  personal  Judg- 
ment against  the  LouisviUe  Trust  Company^ 
but  in  all  other  things  it  is  affirmed,  and  the 
cause  remanded,  with  directions  to  enter  &- 
Judgment  consistent  with  this  opinion. 
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NBIIi  T.  KANSAS  CITT  et  al.    (No.  12082.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
July  3.  1916.) 

1.  MtTNICIPAL  COBPORATIONB  «=»716— TJSl!   OF 

Pboperty— Propebtt  AcQunusD  fob  Pabtio- 

TTTAB    PUBPOSE. 

A  city  -which  purchased,  with  the  proceeds 
of  bonds  voted  by  the  electors  for  the  purpose 
of  acquiring  a  market,  the  fee-simple  title  to 
certain  lands,  the  deeds  thereto  containing  no 
restrictions  as  to  use,  can  temporarily  use  a 
portion  of  such  property,  not  then  needed  for 
market  purposes,  as  a  garage  for  police  auto- 
mobiles ;  it  appearing  that  such  use  will  not  de- 
tract from  tiie  use  of  the  remainder  of  the 
property  as  a  market. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1626;  Dec.  Dig.  *» 
716.] 

2.  Mdrioipai.  Copobations  ie=>221  —  Ubb  ov 
Pbopkbtt— Restbictions  to  Fubposb. 

The  purpose  of  the  city  in  purchasing  prop- 
erty cannot  be  invoked  to  limit  or  qualify  the 
estate  granted  by  a  deed  containing  no  restric- 
tions as  to  use. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  e09-ei6;  Dec.  Dig. 
®=>221.] 

Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty;  T.  J.  Seehom,  Judge. 

Suit  by  Charles  W.  NeU  against  Kansas 
City,  Missouri,  and  others,  for  Injunction. 
Judgment  for  the  plaintiff,  and  defendants 
appeal.    Reversed. 

A.  F.  Evans,  City  Counselor,  of  Kansas 
City,  for  appellants.  Halrgrove  &  Halrgrove, 
of  Kansas  City,  for  respondent. 

JOHNSON,  J.  This  Is  an  action  In  equity 
brought  by  a  resident  taxpayer  to  enjoin  de- 
fendant city  from  maintaining  a  garage  for 
police  automobiles  on  land  purchased  by  de- 
fendant In  fee  simple  and  used  for  a  public 
market.  The  garage  which  was  being  built 
In  the  market  house  when  the  temporary  writ 
was  Issued,  and  since  then  has  been  com- 
pleted, may  be  readily  adapted  to  market 
uses,  and  the  permanent  writ  which  the  court, 
at  the  conclusion  of  the  final  hearing,  ad- 
Judged  should  be  Issued,  merely  enjoined  de- 
fendant from  using  it  for  otiier  than  market 
purposes. 

The  following  facts  appear  In  an  agreed 
statement  of  the  parties:  In  1903,  defendant, 
a  dty  with  a  population  of  more  than  100,000 
and  less  than  300,000,  passed  an  ordinance 
to  submit  to  the  voters  at  a  special  election  a 
proposal  to  issue  bonds  In  the  sum  of  $250,- 
000,  "for  the  purchase  of  sites  for  market 
houses  and  for  the  construction,  equipment, 
improvement,  extension  and  enlargement  of 
noarket  houses."  The  proposal  was  adopted 
by  the  voters,  the  bonds  were  Issued  and  sold, 
and  part  of  the  proceeds  was  expended  in 
purdiase  of  land  on  the  north  side  of  Fourth 
street,  across  from  the  old  market  house. 
Deeds  were  executed  to  the  dty  by  the  gran- 
tors of  the  various  lots  so  purchased  which 


conveyed  the  f ee-sbaple  title  wltlioat  reserva- 
tion or  restriction.  A  suitable  market  house 
or  shed  was  built  on  the  land  and,  when 
completed,  was  opened  to  the  public  as  a 
market  The  structure  for  the  police  garage 
which  Is  in  that  building  faces  Fourth  street. 
Is  across  from  the  headquarters  of  the  police 
department  In  the  city  hall,  has  a  frontage 
of  39  feet  and  a  depth  of  48  feet,  and  covers 
an  area  of  one-thirtieth  the  total  area  of  the 
market  house.  It  la  agreed  that  Its  use  as 
a  garage  is  Intended  to  be  only  temporary; 
that  such  use  will  not  "impair  the  remain- 
der of  the  market  grounds  for  market  pur- 
poses, nor  wlU  It  in  any  wise  Impair  said 
building  or  mar  its  beauty  or  be  imattractlTe 
or  dangerous" ;  that  it  will  not  infringe  upon 
the  full  enjoyment  of  market  rights  and  priv- 
ileges by  the  public;  and  that  the  temporary 
occnpatlan  of  the  room  as  a  garage  will  save 
the  dty  and,  of  course,  the  taxpayers,  from 
$150  to  $200  per  month  In  expenses  which 
would  be  incnned  for  the  rent  of  less  con- 
venient  quarters. 

[1]  Passing  other  questl<Mis,  we  hold  the 
writ  should  have  been  denied  for  the  reason 
that  the  agreed  facts  disclose  no  effort  or 
purpose  of  the  dty  to  use  the  market  house 
In  a  maimer  to  infringe  upon  or  impair  the 
special  public  use  which  the  proceeds  of  the 
bonds  were  Intended  to  serve. 

[2]  We  are  not  dealing  with  the  construc- 
tion of  a  restriction,  limitation,  or  owditlon 
in  a  deed,  or  dedication  conveying  land  to  a 
munidpallty  for  a  spedal  use.  Defendant 
bought  this  land  unconditionally  and,  at  any 
time  before  devoting  It  to  the  special  use  for 
which  the  funds  employed  in  its  purchase 
were  provided,  had  the  same  proprietary 
rights  over  it  as  a  private  purchaser  would 
have  had.  The  purpose  the  city  had  In  mak- 
ing the  purchase  could  not  be  Invoked  to  lim- 
it or  qualify  the  estate  granted  which,  as 
stated,  was  a  fee-simple  estate.  Oall  v.  City, 
18  Ohio  St  663;  Hand  ▼.  St  Louis,  158  Mo. 
204,  59  S.  W.  92. 

It  may  be  conceded,  for  argument,  that 
after  the  property  had  been  devoted  to  the 
special  use  of  a  public  market  the  dty  could 
not  divert  it  In  whole  or  in  part  to  any  other 
use  which  would  be  Inconsistent  vrith  or 
detrimental  to  the  one  for  which  the  people 
had  voted  that  bonds  should  be  Issued  and 
sold.  We  held,  In  Pickett  v.  Mercer,  106  Mo. 
App.  689,  80  S.  W.  285,  that  land  bought  for 
a  public  park  with  money  voted  by  the  tax- 
payers for  that  express  purpose  could  not  be 
turned  into  a  public  street,  since  such  use 
would  be  repugnant  to  the  will  of  the  people 
as  formally  expressed.  This  is  not  that  kind 
of  a  case.  Looking  to  the  future  growth 
of  the  market,  defendant  provided  a  larger 
establishment  than  the  present  demands  of 
the  special  use  required,  and  we  perceive  no 
good  reason  for  the  idea  that  a  temporary  use 
of  an  insignificant  part  of  the  property  for  a 
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municipal  purpose  not  IntXHudstent  wltb,  Or 
detrimental  to,  the  exerdse  and  enjoyment 
by  the  public  of  full'  market  rights  and  privl- 
leges,  would  constitute  a  misuse  of  the  prop- 
erty, or  be  in  excess  of  the  proprietary  rights 
the  city  acquired  Oirough  the  purchase  of  a 
fee-simple  estate.  This  view  is  in  harmony 
with  the  current  of  authority  as  will  appear 
by  reference  to  the  following  cases:  Reld  t. 
Board  of  Education,  73  Mo.  295;  Codman  v. 
Crocker,  203  Mass.  146,  80  N,  E.  177,  25  L.  R. 
A.  (N.  S.)  980;  French  v.  Qulncy,  3  Allen 
(Mass.)  9;  Spaaldlug  t.  Iiowell,  23  Pick. 
(Mass.)  71;  Hessln  v.  City  of  Manhattan, 
81  Kan.  153,  105  Pac.  44,  25  h.  B.  A.  (N.  S.) 
228;  All^heny  y.  BaUway  Co.,  26  Pa.  355; 
People  ex  rel.  Britton  v.  Railway  Co.,  76  Cal. 
156,  18  Pac.  141;  Philadelphia  t.  McManes, 
175  Pa.  28,  34  Atl.  331;  Greene  County  v. 
Huff,  91  Ind.  333 ;  Spires  v.  Los  Angeles,  150 
Cal.  64,  87  Pac.  1026,  11  Ann.  Cas.  465,  119 
Am.  St.  Rep.  199 ;  East  Chicago  Co.  v.  East 
Chicago,  171  Ind.  654,  87  N.  B.  17 ;  Ft  Wayne 
V.  I.ake  Shore  Ry.  Co.,  132  Ind.  558,  32  N.  B. 
216, 18  L.  R.  A.  367, 32  Am.  St  Rep.  27T ;  Huff 
V.  Macon,  117  Oa.  428,  43  S.  E  708;  Halbut 
V.  Forrest  City,  34  Ark.  246;  JacksonrUle  v. 
Ledwith,  26  Fla.  163,  7  South.  685,  9  U.  R. 
A.  69,  23  Am.  St  Rep.  658;  Newman  r.  Ashe, 
9  Baxt.  (Tenn.)  380;  U.  S.  t.  Case  Library 
(C.  O.)  9S  Fed.  612,  affirmed  In  Avery  v.  U. 
S.,  104  Fed.  711. 
The  judgment  is  reversed.    All  concur. 


F.  W.   BROCKMAN  COMMISSION  CO.   v. 
MISSOURI  PAC.  RT.  CO.    (No.  14425.) 

(St  Louis  Court  of  Appeals.     Miaeouri.     June 
6,  1916.    Rehearing  Denied  June  20,  1916.) 

1.  JTTsrrcEs  OP  rati  Peace  <8=»174(8)— Appeal 
— Tbiai,  De  Novo — Amendment. 

On  appeal  from  justice  court  to  the  circuit 
court,  nn  amended  statement  of  the  cause  of  ac- 
tion ttddinft  to  the  prayer  for  recovery  about  $25 
alleged  Interest  on  the  principal  sum  demanded 
is  not  a  new  cause  of  action  under  Rev.  St  1909, 
g  7587,  permitting  amendment  on  such  appeal  to 
supply  a  deficiency,  in  the  interest  of  salntantial 
justice,  but  inhibiting  the  assertion  of  a  new 
cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  670;    Dec.  Dig.  «=> 

174(8).] 

2.  Cabbiebs  <S=:>91— REFtrsAi.  OF  Coksionke 
TO  Accept— Duty  to  Notdt  Oonsionob. 

Where  fruit  consigned  to  shipper,  another  to 
be  notified,  is  rejected  by  the  "notify  party,"  the 
carrier  is  liable  in  conversion  if  it  sells  the  fruit 
without  notifying  the  consignor,  unless  the  fruit 
is  so  far  decayed  that  there  is  not  time  to  do  so 
or  for  some  other  reason  it  is  impracticable;  no- 
tice to  the  "notify  party"  not  being  sufficient 
since,  under  Rev.  ^.  1909,  §  3118,  providing 
that  notice  of  shipment  shall  be  given  to  a  "no- 
tify party"  as  if  he  were  consignee,  his  status  is 
that  of  consignee. 

[Ed.    Note. — For   other    cases,    see    Carriers, 
Cent.  Dig.  §5  338-355;  Dec.  Dig.  «=>91.] 


8.  Cabbiers  «=»168(S)— Oabbiaob  of  Ooods— 
Limitation  or  T.ta«tt.ttv  —  Gonvebsion^ 
Cabmack  Amendment. 
Under  the  Interstate  Commerce  Act  and  the 
Carmack  Amendment  a  bill  of  lading  in  accord- 
ance therewith,  on  an  interstate  fruit  shipment 
stipulating  that  the  loss  or  damage  for  which 
the  carrier  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  at  the  time 
and  place  of  the  shipment  etc.,  limits  the  car- 
rier's liability,  even  in  suit  for  its  conversion  of 
the  goods,  since  the  effect  of  the  stipulation  can- 
not be  escaped  by  the  mere  form  of  the  action, 
nor  can  the  parties  waive  the  terms  of  the  con- 
tract made  pursuant  to  the  federal  act 

[EM.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  «=>158(3).] 

Appeal  from  St.  Louis  Circuit  Court;  Leo 
S.  Rassleur,  Judge. 

"Not  to  be  officially  reported." 

Action  by  the  F.  W.  Brockman  Commis- 
sion Company  against  the  Missouri  Padflc 
Railway  Company.  From  a  Judgment  for 
plaintiff  in  circuit  court  on  appeal  by  de- 
fendant from  a  Judgment  for  plaintiff  in 
justice  court  defendant  appeals.  Reversed 
and  remanded. 

H.  H.  Larlmore  and  J.  F.  Green,  both  of 
St.  Louis,  for  appellant  Charles  B.  Stark 
and  Christian  F.  Schneider,  both  of  St  Lou- 
la,  for  reepondent. 

NORTONIi  J.  This  la  a  suit  In  trover 
as  for  conversion.  Plaintiff  recovered,  and 
defendant  prosecutes  the  appeal. 

[1]  The  controversy  arises  out  of  a  ship- 
ment of  a  car  load  ot  peaches  over  defend- 
ant's railroad  from  Malvern,  Ark.,  to  St 
Louis,-  Mo.  The  suit  originated  before  a 
justice  of  the  peace  and  found  its  way  by 
appeal  to  the  circuit  court.  In  the  circuit 
court  an  amended  statement  of  the  cause  of 
action  was  tiled,  and  it  Is  argued  the  court 
erred  In  not  striking  the  amendment  from 
the  files  for  that  It  Is  said  It  amounts  to  a 
departure.  On  considering  the  original  state- 
ment filed  before  the  Justice,  It  In  part  re- 
flects the  thought  that  the  suit  Is  for  peach- 
es sold  to  defendant,  but  subsequently  there- 
in the  peaches  are  Itemized  as  by  'crates,  and 
the  statement  avers  they  were  shipped  over 
defendant's  road  and  lost  in  transit  Ob- 
viously one  may  show  a  conversion  iinder 
this  statement'-^bat  is  to  say,  that  the 
peaches  were  lost  In  transit  <i8  through  con- 
version on  the  part  of  defendant — and  the 
original  statement  is  in  every  respect  suffi- 
cient for  it  fully  advised  defendant  of  the 
cause  of  action  asserted  as  by  the  number 
of  the  car  In  which  the  shipment  was  mado 
and  the  date  of  the  shipment,  etc.  It  would 
suffice,  too,  to  bar  another  suit  for  the  same 
cause  of  action,  and  the  amendment  made 
In  the  circuit  court  appears  to  relate  to  the 
same  subject-matter.  There  Is  no  doubt  that 
the  amended  statement  sets  forth  a  cause 
of  action  as  for  conversion  of  the  peaches, 
and  enough  appears  In  the  original  state- 
ment on  that  score  to  warrant  tbe  amemd- 
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ment  But  tbe  original  statement  before  the 
Jostlce  souglit  a  recovery  of  $307.20,  while 
the  amended  statement  prays  a  recovery  In 
tbe  mme  amount,  but  Includes  about  $25 
more  alleged  to  be  Interest  thereon.  It  Is 
argued  that  be<»u8e  of  this  the  amendment 
-was  not  permissible,  for  that  it  does  not  set 
forth  the  same  cause  of  action  and  none 
other  than  that  sued  upon  before  the  Justice. 
Section  7687,  B.  S.  1909,  provides  an  amend- 
ment on  appeal  may  be  made  to  supply  any 
deficiency  when  by  such  amendment  sub- 
stantial Justice  shall  be  promoted,  but  in- 
hibits the  assertion  of  a  new  Item  or  caiise 
of  action  not  embraced  or  intended  to  be 
iucluded  In  tbe  original.  It  la  entirely  clear 
that  tills  amendment  relates  to  tbe  same 
cause  of  action  and  tbe  additional  Item  of 
about  $25  sought  to  be  recovered,  which 
Is  interest  on  the  $307.20  originally  sued 
for,  evidently  falls  vrtthln  the  Intent  of  the 
statute,  for  it  must  be  conceded  to  be  parcel 
of  tbe  original  cause  of  action.  When  con- 
sidered under  the  statute  authorizing  amend- 
ments, above  referred  to,  it  was  evidently 
tbe  purpose  of  plaintiff  to  sue  for  compensa- 
tion on  the  whole  of  his  cause  of  action.  See 
Sprague  v.  FoUettf  90  Mo.  547,  2  S.  W.  840. 
This  includes  Interest  tbereon,  and  mani- 
festly such  may  not  be  regarded  as  a  new 
Item  or  cause  of  action  not  embraced  or 
Intended  to  be  Included  in  the  original  state- 
ment. 

[2]  PlaintltC  Is  an  Incorporated  commission 
company  in  St.  Louis.  Tbe  peaches  involved 
were  not  consigned  to  It,  but  the  cause  of 
action  In  respect  of  them  was  assigned  to 
plainUff.  The  Hot  Springs  County  Fruit  & 
Truck  Growers'  Assoclatian  shipped  tbe 
peaches  on  July  28,  1912,  over  defendant's 
road  to  itself,  "consignee,  notify  Newman 
&  Ck>.,  St.  Louis."  The  peaches  came  for- 
ward in  due  time,  and  defendant  notified 
Newman  &  Co.  according  to  the  direction 
of  ttie  bill  of  lading  which  had  been  seat 
forward  to  the  National  Bank  of  Commerce 
with  draft  attached  for  collection.  Newman 
&  Co.  inspected  the  peaches  and  declined  to 
acc^t  them.  After  Newman  &  Co.  rejected 
the  peaches,  defendant,  without  notifying 
tbe  consignor — that  is,  the  Hot  Springs  Coun- 
ty Fruit  &  Truck  Growers'  Association — 
turned  the  car  over  to  one  Beck  for  im- 
mediate sale.  Beck  sold  tbe  car  for  $170 
within  an  hour  after  Newman  &  Co.  had  re- 
jected it  on  the  forenoon  of  the-  31st  of 
August  In  the  meantime,  the  consignor. 
Hot  Springs  County  Fruit  &  Truck  Grow- 
ers' Association,  learned  from  Newman  & 
Co.  tlut  the  peaches  bad  been  rejected  and 
sent  forward  one  Scruggs  to  arrange  for 
tbelr  sale  elsewhere.  Scruggs  arranged  with 
plaintiff,  Brockman  Commission  Company, 
to  handle  the  peaches,  procured  tbe  bill  of 
lading,  and  Brockman  demanded  the  peaches 
of  defendant;  but  they  bad  been  sold,  as 
before  said.  The  cause  of  action  for  the 
loss  of  tbe  peaches  was  assigned  to  plain- 


tiff, Brockman  Commission  Company,  by  tlie 
owners,  and  it  appears  it  elected  to  sue  in 
tort  as  for  conversion  rather  than  in  aa- 
sumpsit  thereon. 

The  theory  of  the  case  is  that,  on  the 
peaches  being  rejected  by  Newman  & 
Co.,  it  devolved  tbe  duty  on  defendant  to 
notify  tbe  consignor.  Hot  Springs  County 
Fruit  &  Truck  Growers'  Association,  and 
await  directions  before  selling  the  same  un- 
less the  necessities  which  Inhere  in  the  ship- 
ment of  perishable  freight  enjoined  tbe  im- 
mediate sale  of  tbe  goods  to  save  them  and 
thus  prevented  the  giving  of  notice  to  tlie 
consignor.  The  issue  was  submitted  to  tbe 
Jury  in  this  view  and  authorized  a  recovery 
for  plaintiff  as  for  conversion  in  event  de- 
fendant sold  the  peadies  without  first  giv- 
ing notice  to  the  consignor  that  they  bad 
been  rejected  and  giving  it  an  opportunity  to 
direct  their  disposal  unless  the  Jury  found 
the  peacbes  were  in  a  condition  so  advanced 
towards  decay  that  an  emergency  existed  too 
urgent  to  allow  time  without  danger  of  sub- 
stantial loss  to  the  owner  if  defendant  went 
about  giving  the  notice  to  the  consignor  and 
asking  for  directions.  It  is  argued  that  the 
court  erred  in  its  view  of  the  law  for  that 
Newman  &  Co.,  the  "notify  party,"  disclosed 
on  the  bill  of  lading  was  the  agent  of  tbe 
consignor  and  that  notice  to  such  agent 
must  be  regarded  as  notice  to  the  principal. 
The  Hot  Springs  County  Fruit  &  Truck 
Growers'  Association  was  the  consignor. 
It  was  likewise  the  consignee,  according  to 
the  terms  of  the  bill  of  lading,  which  stipu- 
lated to  its  order  and  to  notify  Newman  & 
Co.  This  being  true,  it  is  said  that  the  notice 
to  Newman  &  Co.  was  notice  to  the  consignor 
in  that  Newman  &  Co.  must  be  regarded  the 
agent  of  the  consignor. 

Our  statute  (section  3113,  E.  S.  1909)  de- 
fines and  fixes  the  status  of  Newman  &  Co. 
as  that  of  a  consignee.  The  proviso  of  that 
section  is  as  follows: 

"Provided  further,  that  when  consicnors  ship 
goods  consigned  to  order,  but  express  in  their 
bills  of  lading  or  shipping  directions  tbe  name  of 
a  person  at  destination  whom  to  notify,  it  shall 
be  the  duty  of  the  railroad  company  to  give 
such  notice  to  such  party  in  the  same  m&nner 
as  if  the  shipment  had  been  made  directly  to 
him." 

Under  the  provisions  of  this  statute,  tbe 
notice  given  by  the  railroad  company  to 
Newman  &  Co.  must  be  regarded  as  notice  to 
a  consignee  in  a  case  where  tbe  goods  were 
consigned  by  one  person  directly  to  another. 
Such  being  true,  Newman  &  Co.  may  not  be 
regarded  as  agent  of  the  consignor,  and  tbe 
law  devolved  the  duty  on  defendant  to  act 
in  tl>e  circumstances  as  if  the  shipment  were 
made  by  the  Hot  Springs  County  Fruit  & 
Truck  Growers'  Association,  consignor,  di- 
rectly to  Newman  &  Co.,  as  cmisignee.  In 
such  cases,  if  there  be  any  possible  man- 
ner of  preserving  tbe  goods  short  of  their 
sale,  it  must  be  resorted  to  by  the  carrier. 
"If  tbe  owner  is  at  band,"  says  Mr.  Butcbin- 
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son,  "and  can  be  easily  commnnicated  with," 
It  Is  the  duty  of  the  carrier  to  adrlse  him  of 
the  facts  and  take  his  directions,  and,  where 
snch  directions  may  be  obtained,  there  is 
neither  necessity  nor  anthority  nor  Justifl- 
catlon  for  the  carrier  to  assume  to  sell  the 
goods  without  notice.  See  2  Hutchinson  on 
Carriers  (3d  Ed.)  |  792.  Here  It  appears  it 
was  convenient  to  communicate  with  the  con- 
signor by  telegraph  and  obtain  directions  as 
to  what  should  be  done  with  the  goods,  but 
defendant  omitted  to  do  this.  On  the  con- 
trary, it  appears  to  have  turned  the  fmlt 
over- to  Beck,  its  selling  agent,  for  sale  Im- 
mediately upon  its  rejection  by  Newman  & 
Co.,  and  Beck  says  he  sold  it  probably  within 
an  hour  thereafter.  In  this  state  of  the 
case,  the  question  of  defendant's  liability  de- 
Iiends  entirely  on  the  condition  of  the  fruit 
at  the  time  and  the  necessity  which  attend- 
ed the  situation  in  order  to  preserve  It;  that 
Is,  as  to  whether  such  necessity  was  so  ur- 
gent as  to  relieve  defendant  of  the  duty  of 
notifying  the  consignor  before  selling  the 
shipment.  This  question  was  properly  sub- 
mitted to  the  Jury  by  instructions  given  and 
the  fact  found  on  substantial  evidence  In 
favor  of  plaintift. 

Defendant's  instruction  No.  8  was  well 
enough  refused,  l)ecause  it  omitted  to  incor- 
porate and  treat  with  the  primary  obligation 
of  defendant  to  notify  the  consignor  before 
sale  If  practical  to  do  so  in  the  circumstances 
of  the  ease.  The  case  of  Hull  v.  Mo.  Pac.  R. 
Co.,  60  Mo.  App.  593,  is  not  in  point,  for  there 
the  sale  was  not  made  until  several  days  aft- 
er notice  was  given  the  consignor  for  the 
railroad  company  by  the  consignee. 

[3]  It  Is  argued  the  court  erred  in  author- 
izing a  recovery  as  for  the  reasonable  value 
of  the  peaches  at  St.  Louis  when  the  ship- 
ping contract  stipulates  otherwise.  The  con- 
tract of  shipment  provides: 

"The  amount  of  any  loss  or  damage  for  which 
any  carrier  is  liable  shall  be  computed  on  t3ie 
basis  of  the  value  of  the  property  (being  the 
bona  fide  invoice  price,  if  any,  to  the  consignee, 
including;  the  freight  charges  if  prepaid)  at  the 
place  and  time  of  shipment  under  this  bill  of 
lading,  unless  a  lower  value  has  been  represent- 
ed in  writing  by  the  shipper,  or  has  been  agreed 
upon,  or  is  determined  by  the  classitication  or 
tariffs  upon  which  the  rate  is  based,  in  an;  of 
which  events  such  lower  value  shall  be  the 
maximum  amount  to  govern  snch  computation." 

Such  contract  provisions  are  treated  as 
valid  and  controlling  in  ordinary  suits  pro- 
ceeding on  the  common-law  liability  of  the 
carrier  for  loss,  but  heretofore  they  have 
been  regarded  as  of  no  avail  in  suits  for 
conversion.  In  other  words,  where  a  conver- 
sion appears,  it  is  said  the  common  law  im- 
mediately creates  a  new  relation  between  the 
parties,  independent  of  the  contract,  and 
fixes  the  obligation  of  the  carrier  as  that  of 
an  insurer,  in  the  view  that  the  carrier  is 


deemed  to  have  abandoned  the  contract  of 
shipment.  In  such  drcnmstanoea  the  amount 
to  be  recovered  is  in  accord  with  the  meas- 
ure of  damages  which  obtains  in  conversion, 
and  that  is  the  value  of  the  property,  with 
interest,  under  our  statute,  if  claimed,  at  the 
time  and  place  of  the  conversion.  See  Peo- 
ple's State  Bank  v.  Missouri,  K.  &  T.  R.  Co., 
192  Mo.  App.  614,  178  S.  W.  292.  Bnt  here 
a  new  qnestion  arises  per  force  of  the  feder- 
al statute  on  Interstate  commerce.  The  ship- 
ment of  peaches  Involved  is  Interstate  in 
character,  and  a  bill  of  lading  in  accordance 
with  the  fMeral  act  was  issued  with  respect 
of  the  same.  It  is  said  that  under  the  Car- 
mack  Amendment  the  carrier  takes  the  goods 
under  the  bill  of  lading  issued,  and  its  obli- 
gations are  measured  by  the  terms  of  the 
contract  under  the  statute.  The  Supreme 
Court  of  the  United  States,  In  the  recent 
case  of  Georgia,  F.  &  A.  B.  Co.  v.  Blish  Mill- 
ing Co.,  241  U.  S.  190,  86  Sup.  Ct  541,  60  L. 
Ed.  948,  says: 

In  this  view  It  necessarily  follows  that  the 
effect  of  the  stipulation  cannot  be  escaped  by 
the  mere  form  of  the  action,  and  neither  may 
the  parties  waive  the  contract  under  which  the 
shipment  is  made  pursuant^ to  the  federal  act; 
nor  can  the  carrier  by  its  conduct  give  the  ship- 
per the  right  to  ignore  those  terms  which  are 
apphcable  to  its  conduct  and  hold  the  carrier 
to  a  different  reaponsibiiitjr  than  that  fixed  un- 
der the  agreement  made  in  pursuance  of  the 
published  tariffs  and  regulations. 

The  court  adds: 

"A  different  view  would  antagonise  the  plain 
policy  of  the  act  and  open  the  door  to  the 
very  abuses  at  which  the  act  was  aimed." 

The  case  above  referred  to  is  one  in 
trover  as  for  conversion,  and  the  argument 
advanced  to  the  effect  tlut  the  conversion 
operated  as  an  abandonment  of  the  contract 
was  rejected  by  the  court  In  the  view,  as 
above  stated,  tliat  nnder  the  Carmack 
Amendment  the  stipulations  contained  In 
the  shipping  contract  are  to  control,  what- 
ever may  be  the  form  of  the  action.  See, 
also,  Kemper  Mill  Co.  v.  Missouri  Pac.  Ry. 
Co.,  193  Mo.  App.  466,  186  S.  W.  8.  The 
shipment  Involved  here  being  interstate  in 
character,  it  falls  within  the  purview  of  the 
federal  act  and  the  Carmack  Amendment 
Therefore  the  provision  of  the  bill  of  lading 
fixing  the  basis  for  the  ascertainment  of  the 
value  of  the  property  at  the  time  and  place 
of  shipment  in  event  of  loss  controls,  and 
the  court  erred  In  Instructing  the  Jury  to 
award  compensation  according  to  the  value 
of  the  property  at  the  time  and  place  of  con- 
version— ^that  is,  at  St  Louis,  Mo. 

Because  of  this,  the  Judgment  should  be 
reversed,  and  the  cause  remanded.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
car. 
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McTBRNAN  et  al.    ▼.  BCASON.    (No.  12(»9.) 

(Kansas  City  Coart  of  Appeals.    Missouri. 
July  3, 1916.) 

1.  VEItDOB  AMD  PXTBCHABEB  •a>254(4)— FKAUI) 
— LiBN. 

Where  vendor  parted  with  land  in  trade, 
part  payment  heing  specific  property,  title  being 
warranted  except  for  one  mortgage,  and  credit 
being  allowed  for  a  payment  which  the  Tendee 
claimed  to  have  made, -and  which  was  not  made, 
and  the  property  was  not  of  the  valae  stated  by 
him  the  vendor  could  sue  in  equity  to  charge 
the  land  with  a  lien  for  the  discrepancy  between 
actual  and  alleged  value  of  the  consideration', 
since  a  vendor's  lien  arises  under  an  exchange, 
as  well  aa  sale,  and  the  false  statements  con- 
stituting an  indictment  to  the  trade. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  648-647;  Dec  Dig. 
«=»264(4).] 

2.  VENDOX  and  PUBCRASra  «=»26&— RiOHT  TO 

Lien— Othkb  Rkhedy. 
The  right  to  enforce  a  vendor's  lien  for  par- 
tial failure  of  consideration,  resulting  from  ven- 
dor's reliance  on  false  and  fraudulent  represen- 
tations of  the  vendee,  may  exist  contemporane- 
ously with  a  right  to  recover  at  law. 

[E^  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {§  759-763;  Dec.  Dig. 
«=s269.] 

3.  Evidence  ^=>419(4)— Pabol  Btidenob  to 
Vabt  Wbitingb. 

Though  a  deed  excepted  a  mortgage,  if  in 
the  settlement,  credit  was  allowed  for  part  pay- 
ment of  the  mortgage,  such  fact  could  be  shown 
by  paroL 

[BkL  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  1814;  Dec.  Dig.  «=»419(4).] 

4.  Evidence  «=9434a)— Pabol  Evidence  to 
Vabt  WBiTiNefi. 

Oral  evidence  is  always  competent  to  es- 
tablish fraudulent  representations  in  actions 
founded  on  fraud  and  deceit. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  ff  2006,  201B,  2020;  Dec.  Dig.  «=» 
434(1).] 

6.  Appeai.  and  Ebbob  «s»1011(1)— Scope  — 

CoNFLicTiNo  Evidence. 
Where  the  evidence  is  conflicting  and  well- 
balanccd,  the  court  on  appeal  will  not  go  into 
its  comparative  weight,  but  will  defer  to  tba 
judgment  of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3983-3988;   Dec.  Dig.  «a» 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   Clarence  A.  Burner,  Judge. 

"Not  to  be  officially  reported." 

Suit  by  Michael  McTernan  and  Jamea  F. 
Halpis  against  Adolpbus  O.  Mason,  in  wMch 
defendant  Interposed  a  counterdalm.  Bal- 
ance Judgment  for  plalntitTs,  who  succeeded 
on  one  count,  defendant  being  successful  on 
bis  counterclaim,  and  defendant  appeala 
Affirmed. 

Ed.  E.  Alesblre,  of  Kansas  City,  for  appel- 
lant Cowherd,  Ingraham,  Durham  &  Morse, 
of  Kansas  City,  for  respondents. 

JOHNSON,  J.  The  first  connt  in  the  peti- 
tion alleges  a  cause  of  action  in  equity  for 
the  enforcement  of  a  vendor's  lien ;  the  sec- 
ond, a  cause  at  law  for  the  recovery  of  mon- 


ey  upon  a  contract  Defendant  answered 
and  filed  a  counterclaim  to  the  second  count 
The  court  found  for  plalntUfs  on  the  first 
count  for  the  fall  amount  of  their  demand, 
and  adjudged  that  they  were  entitled  to  a 
vendor's  Uen  upon  the  land  described  In  the 
petition.  The  Jury  returned  a  verdict  for 
plaintiffs  on  the  second  count  for  $144,  and 
for  defendant  on  his  counterclaim  for  $131, 
and  Judgment  was  entered  for  plaintiffs  for 
$13.    Defendant  appealed. 

Counsel  for  defendant  Insisted  in  the  trial 
court  and  still  Insist  there  are  Issues  of  law 
involved  in  the  action  for  the  enforcement  of 
the  vendor's  lien  which  should  have  been  re- 
ferred to  a  Jury.  The  material  facts  relat- 
ing to  that  action  are  as  follows:  Plaintiffs 
owned  real  property  in  Kansas  City  which 
they  agreed  with  defendant  to  exchange  foe 
a  ranch  be  owned  in  Trego  county,  Kan. 
There  were  Incumbrances  on  both  properties, 
and  defendant  owned  a  large  quantity  of  per- 
sonal property  on  the  ranch  which  he  agreed 
to  put  into  the  trade.  Among  the  Incum- 
brances on  defendant's  ranch  disclosed  by  the 
abstract  of  title  were  two  mortgages  for  $800 
and  $700,  respectively,  the  first  of  which  se- 
cured four  notes  of  $200  each.  No  mention 
of  this  mortgage  was  made  in  the  exchange 
contracts.  The  mortgage  of  $700  was  men- 
tioned in  the  contracts  and  was  excepted 
from  the  warranty  in  the  deed  to  the  ranch 
delivered  by  defendant  to  plaintiffs,  but  the 
petition  alleges,  and  the  evidence  of  plalntlfls 
tends  to  show,  that  In  the  settlement  made 
by  the  parties  at  the  closing  of  the  trade  de- 
fendant falsely  and  fraudulently  represented 
that  he  had  paid  $494  on  the  $700  note,  and 
thereby  had  reduced  it  to  $206.  Relying  on 
this  representatiim  plaintiffs  credited  defend- 
ant in  the  settlement  with  $494. 

The  evidence  of  plaintiffs  also  shows  that 
only  three  of  the  $200  notes  of  the  $800  mort- 
gage (which  was  not  excepted  from  defend- 
ant's warranty)  had  been  paid,  and  that  after 
the  settlement  they  were  compelled  to  pay 
the  fourth  note  which,  with  interest,  amount- 
ed to  $218.25. 

It  Is  conceded  that  defendant  as  a  part  of 
the  consideration  for  the  exchange  of  proper- 
ties, was  to  include  10  sets  of  harness  valued 
at  $25  each,  which  were  on  the  ranch.  The 
evidence  of  plaintiffs  shows  that  only  four 
sets  were  delivered  when  they  took  posses- 
sion of  the  ranch  and  the  personal  property 
thereon.  Plaintiffs'  demand,  composed  of  the 
items  we  have  mentioned,  is  for  a  partial 
failure  of  the  consideration  defendant  was  to 
pay  for  the  Kansas  City  property  he  received 
in  the  exchange. 

[1]  The  evidence  relating  to  these  items 
was  conflicting,  that  of  each  party  being  sub- 
stantial, and  the  trial  court  resolved  all  such 
conflicts  in  favor  of  the  contention  of  plaln- 
tlffa  The  court  did  not  err  in  trying  the 
cause  alleged  in  the  first  connt  as  an  action 
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in  eQuity.    TSe  rule  ha«  always  been  recog- 
nized In  this  state  that: 

"Where  a  vendor  parts  with  hla  land  and  re- 
ceives in  part  payment  of  the  same  specific 
property  or  any  kind,  whether  land,  or  notes,  or 
mortgaeres,  or  any  property  whatsoever,  upon  a 
representation  by  the  vendee  as  to  its  quality, 
character,  or  value,  and  such  representation 
forms  a  material  inducement  for  the  vendor  en- 
tering into  the  contract,  and  turns  out  to  be 
false  in  fact  and  fraudulently  made,  he  may 
maintain  an  action  in  equity  against  tne  vendee 
to  charge  the  land  conveyed  by  him  with  a  lien 
for  the  difference  between  the  value  of  the  proi>- 
erty,  so  received  by  him  from  the  vendee  in  pay- 
ment, and  its  value  as  represented  to  him  by 
the  vendee."  Florida  v.  Morrison,  44  Mo.  App. 
loc.  cit.  638. 

A  vendor's  Hen  arises  where,  by  exchange, 
land  or  personal  property  Is  to  be  transferred 
as  well  as  where  money  is  the  consideration. 
Johnson  v.  Burks,  103  Mo.  App.  221,  77  S.  W. 
133,  and  cases  cited. 

[2]  The  right  to  a  lien  proceeds  from  the 
principle  that  it  wonld  be  unconscionable  to 
permit  the  promisor  who  has  obtained  the 
land  of  the  promisee  to  keep  It  without  pay- 
ing the  full  consideration  (Johnson  v.  Burks, 
supra),  and  the  right  to  enforce  a  vendor's 
lien  for  a  partial  failure  of  consideration  re- 
sulting from  the  vendor's  reliance  upon  false 
and  fraudulent  representations  of  the  vendee 
may  exist  contemporaneously  with  a  right  to 
recover  at  law  (Stewart  v.  Caldwell,  54  Mo. 
636;  Pratt  v.  Clark,  57  Mo.  189;  Bish<v  y. 
Seal,  87  Mo.  App.  266;  Slmlly  v.  Adams,  88 
Mo.  App.  loc.  at.  621).  The  issue  of  whether 
or  not  defendant  delivered  ten  or  only  four 
sets  of  harness  to  plaintiffs  involved  merely 
the  question  at  whether  be  had  rendered  a 
full  or  only  a  partial  consideration  as  to  that 
Item,  and  was  therefore  an  issue  which  a 
court  of  equity  could  Inquire  Into  and  deter- 
mine. ' 

[3]  There  Is  no  merit  In  the  point  that  oral 
evidence  was  improperly  admitted  for  the 
reason  that  it  related  to  agreements  which 
bad  become  merged  in  the  written  contracts 
and  deeds.  The  settlement  was  the  final  agree- 
ment, and  If  defendant  falsely  and  fraudu- 
lently stated  he  had  paid  $494  on  an  Incum- 
brance on  his  land  and  was  allowed  credit 
for  such  fictitious  payment  In  the  final  set- 
tlement, there  could  be  no  reason  in  equity  or 
morals  for  holding  that  such  fact  could  not 
be  established  by  parol  evidence  regardless 
of  the  recital  in  the  deed  that  a  mortgage  of 
$700  was  excepted  from  the  warranty.  Gate 
City  Bank  v.  Chick,  170  Ma  App.  843,  166  S. 
W.  743 ;  Palmer  v.  Welch,  171  Mo.  App.  580, 
154  S.  W.  433 ;  Goodman  v.  Griffith,  238  Mo. 
700,  142  S,  W.  269. 

[4,  6]  Oral  evidence  always  is  competent  to 
establish  fraudulent  representations  In  ac- 
tions founded  on  fraud  and  deceit  Goodman 
T.  Griffith,  supra;  Leicher  v.  Kceney,  98  Mo. 
App.  394,  72  S.  W.  145 ;  Judd  v.  Walker,  215 
Mo.  312,  114  S.  W.  979.  Since  the  evidence 
Is  conflicting  and  well-balanced,  we  shall  not 


go  into  the  subject  of  Its  comparative  weight, 
but  defer  to  the  Judgment  of  the  learned 
chancellor  who  enjoyed  the  great  advantage 
of  receiving  impressions  from  observing  the 
demeakior  of  witnesses  on  the  stand  and 
their  manner  of  testifying.  Walker  y.  Trust 
Co.,  152  Mo.  App.  270,  133  S.  W.  387;  Huff- 
man V.  Huffman,  217  Mo.  182,  117  S.  W.  1. 

The  only  question  presented  on  the  appeal 
from  the  Judgment  on  the  second  count  is  so 
clearly  without  merit  (see  Nowell  v.  Mode, 
132  Mo.  App.  loc.  dt  242,  111  S.  W.  641; 
Marshall  v.  Armstrong,  105  Mo.  App.  loc.  dt. 
238,  79  S.  W.  1161)  that  we  deem  it  unneces- 
sary to  state  or  discuss  the  facts  and  Issues 
of  that  branch  of  the  case. 

The  Judgment  is  affirmed.    All  concur. 


PHCBNIX  LAND  ft  IMPROVEMENT  CO.  ▼. 

BADEN  et  aL    (No.  12099.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

July  3,  1916.    Rehearing  Denied  Oct. 

2.  1916.) 

1.  Landlord  and  Tenant  «=»233(2)— Rent- 
Actions— Misrepresentations  —  Evidence. 

In  replevin  to  obtain  possession  of  furniture 
on  which  plaintiff  asserted  a  lien  because  of 
defendant's  nonpayment  of  rent,  the  question 
whether  plaintiff  made  misrepresentations  to 
the  defendant  lessee  held,  under  the  evidence, 
for  the  jary. 

(Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  §  941;  Dec.  Dig.  «=» 
233(2).] 

2.  Landix)bd  and  Tenant  ^=9222— Rent  — 

MlBHEPaESENTATIONS. 

Though  a  landlord  made  misrepresentations 
to  a  tenant  as  to  the  cost  of  heating  the  demised 
premises,  the  tenant  cannot  defeat  recovery  of 
rent  on  that  ground,  where  she  did  not  rely  on 
the  representations,  but  made  an  independent 
investigation. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §f  879-884;  Dec.  Dig.  <S=> 
222.] 

3.  Landlobd  and  Tenant  «=3222  —  Rent— 

Misrepresentations— I  n  vestioation  . 
In  December,  when  the  terms  of  a  lease 
between  plaintiff  and  defendant  were  agreed  up- 
on, defendant's  furniture  was  incumbered  by  a 
mortgage,  and  plaintiff,  desiring  a  lien  on  the 
furniture  to  secure  the  rent,  allowed  defendant 
to  enter  into  possession  for  the  month  of  Janu- 
ary under  an  agreement  that  if  the  mortgage 
was  reduced  so  as  to  make  that  feature  satis- 
factory, the  lease  would  be  executed,  and  that 
the  sum  of  money  paid  by  defendant  should  be 
regarded  as  the  rent  for  the  following  February, 
but  if  the  lease  was  not  signed,  the  money  paid 
should  be  treated  as  rent  for  the  time  defendant 
occupied  the  premises.  During  that  period 
plaintiff  heated  the  premises,  and  defendant  did 
not  pay  for  the  coal  consumed.  Held,  that 
though  defendant  inquired  of  the  Janitor  as  to 
the  cost  of  heating  the  premises,  defendant  was 
not  in  possession  so  as  to  be  charged  with 
knowledge  of  the  falsity  of  plaintiff's  representa- 
tions as  to  the  cost  of  heating  the  premises;  It 
not  clearly  appearing  that  it  was  tier  duty  to 
investigate. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  C«it  Dig.  H  879-884 ;   Dee.  Dig. 
222.] 
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4.  IiAKDLOKD    AND    TEKART    «=»222— BBNT   — 
MiSSEFRESENIATIONS. 

A  lessee  baa  the  right  to  rely  upon  state- 
ments made  to  her  by  the  lessor  as  to  the  cost 
of  heating  the  demised  premises,  and  is  under 
no  duty  to  investigate,  an^  the  lessor  cannot 
escape  the  result  of  the  falsity  of  his  representa- 
tions because  an  investigation  would  have  re- 
-vealed  their  falsity. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  Ji  87&-SS4;   Dec.  Dig.  «=> 

5.  Landlord  and  Tenant  «=»222— Rsnt  — 
mlsbepkesentations. 

Kepresentationa  that  cost  of  heating  demised 
premises  never  exceeded  $60  per  month,  are  not 
BO  absurd  as  to  charge  a  lessee  with  knowledge 
of  their  falsity,  though  the  cost  was  several 
times  as  great  as  represented,  where  the  lessee 
was  not  familiar  with  steam  heating. 

[Bd.  Mote. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  (j  8T9-884;  Dec.  Dig.  «=» 
222.) 

6.  Landlobd  and  Tenant  «s>28(1)— Rent  — 
mlshepbesentations. 

Itepresentations  by  the  lessor,  made  on  in- 
quiry by  the  lessee  as  to  the  cost  of  heating  the 
demised  premises,  that  the  premises  could  be 
heated  for  a  given  sum,  and  that  one  of  the 
oincers  of  the  lessor  had  heated  the  premises  for 
such  sum,  are  not  mere  expressions  of  opinion, 
with  reference  to  future  events,  but  are  repre- 
sentations of  an  existing  fact,  the  falsity  of 
which  will  entitle  the  lessee  to  terminate  the 
lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  82,  88;  Dec  Dig.  «S9 
28(1).] 

7.  Tbiai,  *=»251(4)— Instbuotions— Appuoa- 

BIUTY  TO   PfcEADINGB. 

In  an  action  for  rent,  where  the  answer 
set  up  that  plaintiff  falsely  represented  the  de- 
mised premises  could  be  heated  for  from  $35  to 
$50  per  mouth,  and  that  the  sum  of  $350  would 
fuUy  pay  the  expense  therefor,  the  averments 
could  have  no  other  meaning  than  that  the  ex- 
pense required  to  heat  the  premises  was  the 
amount  named,  and  an  instruction  framed  on 
that  theory  was  in  accord  with  the  pleadings. 

[Kd.  Note. — ^For  other  cases,  see  Trial,  Cent. 
Dig.  S  591;    Dec  Dig.  «=,251(4).] 

8.  Landlord  and  Tenant  «=>222— Bent  — 
Acno  Na— Defe  nses. 

Where  defendant  vacated  a  demised-  apart- 
ment, sending  the  lessor  a  note  that  she  had 
paid  what  she  could,  and  was  giving  up  the 
premises  because  it  was  impossible  to  make 
the  apartment  pay,  defendant  is  not  precluded, 
in  an  action  for  rent,  from  defending  on  the 
fcround  that  the  lessor  misrepresented  the  cost 
of  heating  the  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ij  8T9-884;  Dec.  Dig.  «=» 
222.) 

Error  to  Circuit  Court,  Jackson  County; 
O.  A.  Lucas,  Judge. 

"To  be  ofiaclally  published." 

Action  by  the  Phoenix  Land  &  Improve- 
ment Company  against  Mary  A.  Baden  and 
another.  There  was  a  Judgment  for  de- 
fendants, and  iflalntiff  brings  error.  Af- 
firmed. 

Jay  It.  Oldham  and  Earding,  Murphy  & 
Hanid,  all  of  Kansas  City,  for  plaintiff  In 
error.  CaMn  &  Rea,  of  Kansas  City,  for 
defendants  in  error. 


TRIMBLE,  J.  Defendant,  Mary  A.  Baden, 
leased  from  plalntUf  a  buUdlng  In  Kansas 
City  known  as  the  "Luxemburg  Apartments" 
for  a  term  of  five  years  from  February  1, 
1913,  at  a  rental  of  $150  per  month.  In  the 
lease  she  gave,  as  security  for  the  rent,  a 
first  lien  on  the  furniture  with  which  she 
furnished  the  building.  Plaintiff  owned  a 
smaller  apartment  known  as  the  "Little 
Luxemburg,"  adjoining  the  one  leased  by 
said  defendant,  and  she  agieed,  In  said  lease, 
to  supply  the  smaller  apartment  during  her 
term  with  steam  heat,  hot  and  cold  water, 
and  Janitor  service  for  $350  per  year,  to  be 
paid  for  by  the  plaintiff  lessor  at  the  rate 
of  $50  per  month  during  the  seven  cold 
months  of  the  year.  Defendant  lessee  took 
charge  of  the  Luxemburg  Apartments  and 
conducted  the  same,  paying  her  rent,  up  to 
July  1,  1913,  when  she  ceased  paying  rent, 
removed  her  furniture,  and  stored  It  with 
the  A.  B.  C.  Storage  &  Van  Company,  her 
codefendant  herein,  and  turned  the  keys  over 
to  the  plaintiff.  In  doing  so,  she  stated  she 
was — 

"sorry  to  have  to  give  It  up,  but  I  have  paid 
all  the  money  to  you  that  I  have  and  have  tried 
my  best' to  make  a  success  of  it,  bat  impossible." 

After  nonpayment  and  demand  of  the  July 
rent  and  demand  of  both  defendants  for  the 
furniture,  on  which  plaintiff  had  a  Hen  for 
the  rent,  this  suit  In  replevin  was  brought 
to  obtain  possession  of  the  same.  Defendant 
Baden,  In  her  answer,  set  up  the  defense 
that  said  lease  was  obtained  by  fraudulent 
representations  on  the  part  of  plaintiff  that 
the  apartments  described  In  the  lease  could 
be  heated  during  the  months  from  November 
to  April,  both  Inclusive,  at  an  average  ex- 
pense of  from  $35  to  $50. per  month;  and 
that  the  $S50  agreed  to  be  paid  by  lessor  to 
heat  and  supply  water  to  the  Little  Luxem- 
burg would  cover  her  heating  expenses,  when 
plaintiff  well  knew  that  the  building  rented 
to  said  defendant  could  not  be  heated  dur- 
ing the  months  mentioned  for  any  such 
amount,  but  that,  with  due  care  and  economy. 
It  took  an  average  of  $125  per  month  to 
heat  It;  and  that  she  relied  upon  said  rep- 
resentations in  taking  said  lease.  The  reply 
denied  this  charge,  and  set  up  that  defend- 
ant Baden  was  In  possession  of  the  premises 
for  the  month  of  January  prior  to  the  com- 
mencement of  the  lease,  and  bad  opportunity 
to  investigate  for  herself  the  amount  of  coal 
needed  to  heat  said  buildings.  The  trial 
resulted  In  a  verdict  for  defendants,  and 
plaintiff  sued  out  a  writ  of  error. 

[1]  It  Is  urged  that  the  verdict  should  not 
be  permitted  to  stand.  The  reasons  advanced 
In  behalf  of  this  contention  will  be  discussed 
In  their  proper  order.  It  cannot  be  well 
maintained,  li^  view  of  the  Jury's  verdict, 
that  the  plaintiff  did  not  make  the  represen- 
tations complained  of.  Defendant  testified 
that  In  talking  to  plalntUTs  president  and 
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rUx  president  nbont  renting  the  ptapeatTt 
and  before  she  agreed  to  execnte  tbe  lease, 
sbe  was  endeavoring  to  ascertain  tbe  beating 
expense,  and  asked  tbem  about  it,  and  tbey 
told  her  it  wonld  be  from  $30  to  $35  per 
mmith,  peibaps  mn  to  $50  per  month  in  the 
coldest  weather;  that  $350  wonld  cover  all 
ber  coal  bills;  tliat  tbey  had  heated  tbe 
premises  in  question  at  an  expense  of  from 
$30  to  $35  per  month  and  $50  in  the  coldest 
weather ;  that  to  heat  the  hot  water  supplied 
would  cost  from  $4  to  $6  per  month.  Her 
testimony  was  that  her  coal  bills  ran  all  the 
way  from  $135  to  $150  per  month,  and  the 
expense  of  heating  the  water  ran  from  $18 
to  ^23  per  month.  Creoabaw,  a  witness  for 
defendant,  who  seems  to  have  introduced  ber 
to  plaintiff,  but  to  whom  the  latter  paid  a 
commission  for  securing  ber  as  a  tenant, 
testified  that  in  a  oonversaticm  between  tbem 
defendant  told  plaintilTs  ofDcers  that  she 
didn't  know  anything  about  tbe  heating  of 
tbe  apartments,  and  wanted  to  know  about 
tbe  coal  bill,  and  that  one  of  said  officers 
told  ber  $250  wonld  abnott  pay  tbe  coal  bill 
for  beating  both  apartments.  When  defend- 
ant was  again  on  tbe  stand  she  said  plain- 
tUTs  ofllcers  told  her  ber  coal  bill  would 
run  from  $30  to  $35  per  month,  and  not  go 
over  $60  per  month  in  the  coldest  weather; 
that  tbey  had  bad  charge  of  tbe  heating, 
and  one  of  them  said  be  bad  fired  tbe  fur- 
nace himself;  and  he  knew  the  coal  bill 
would  not  run  over  $50.  There  is  no  doubt 
but  that  she  did  inquire  of  tbe  plaintiff  as  to 
tbe  cost  of  running  tbe  beating  plant,  for 
these  officers  testify,  or  at  least  one  of  tbem 
did,  that  she  asked  about  that  feature  of 
the  matter,  and  that  he  told  ber  what  it  had 
cost  plaintiff,  and  gave  ber  the  cost  by  re- 
ferring to  his  records  and  showing  tbem  to 
her.  Defendant  denies  that  any  records  were 
shown  her.  There  Is  no  question,  too,  but 
that  the)  cost  was  much  greater  than  the 
amount  claimed  to  have  been  represented, 
because  plalntitrs  officers  testified  that  the 
cost  of  running  the  beating  plant  was  from 
$500  to  $700  per  year.  The  question  of 
whether  the  representations  were  made  was 
clearly  for  the  Jury  to  determine,  and  the 
evidence  was  ample  to  support  the  finding 
that  they  were  made. 

[2-4]  But,  of  course,  the  mere  fact  that 
such  representations  were  made  would  not 
entitle  defendant  to  a  verdict  If  defendant 
did  not  rely  upon  them,  but  made  her  own 
investigations  and  a  trial  thereof,  sbe  would 
not  be  entitled  to  recover.  It  is  claimed  that 
as  defendant  occupied  tbe  premises  during 
the  month  of  January  prior  to  tbe  beginning 
of  the  lease,  she  had  an  opportunity  to  in- 
vestigate the  coal  cost,  and  therefore  de- 
fendant neither  relied  upon  tbe  representa- 
tions nor  upon  her  own  Investigations,  but 
made  a  trial  of  the  premises  for  a  month  to 
see  what  tbe  expense  would  be.     But  tbe 


evidence  does  not  abow  that  this  was  a  trial 
of  tbe  matter.  It  seems  that  at  tbe  time  tbe 
terms  of  tbe  lease  were  agreed  upon,  .some 
time  in  December,  1012,  or  about  January 
1, 1913,  defendant's  furniture  was  covered  by 
a  mortgage  to  ber  uncle,  a  Mi.  Kepler. 
Plaintiff  wanted  this  furniture  to  stand  as 
security  for  tbe  rent,  but,  of  course.  It  conid 
not  do  80  if  mortgaged,  and  so  it  was  agreed 
that  defendant  might  occupy  the  apartment 
during  tbe  month  of  January,  paying  there- 
for the  sum  of  $150,  and  if,  before  February 
Ist,  she  bad  succeeded  in  reducing  tbe  mort- 
gage so  as  to  make  that  feature  satisfac- 
tory and  the  lease  was  executed,  then  tbe 
$150  paid  should  be  regarded  as  tbe  rent 
for  Febroaiy,  but  if  tbe  mortgage  was  not 
80  arranged  as  to  make  matters  satisfactory, 
and  the  lease  was  not  signed  on  that  ac- 
count, or  for  any  other  reason,  for  that  mat- 
ter, then  the  $150  would  be  treated  as  rent 
for  the  month  she  bad  occupied  tbe  prem- 
ises. By  tbe  time  February  Ist  arrived, 
however,  defendant  bad  succeeded  in  ar- 
ranging tbe  mortgage  satisfactorily,  and  tbe 
lease  was  entered  into  January  SOtb.  Tlie 
$1601  was  therefore  recognized  as  rent  for 
February.  Tbe  defendant  was  not  therefore 
occupying  the  premises  during  January  for 
tbe  purpose  of  making  a  test  of  the  expense. 
The  evidence  is  that  she  bad  nothing  to  do 
with  the  heating  of  tlie  premises  during  that 
month.  The  fact  that,  during  this  time  be- 
fore dtfendant  had  signed  the  lease,  the 
plaintiff  attended  to  tbe  expense  of  beating 
tbe  building  so  that  defendant's  attention 
was  not  called  to  tbe  cost  thereof  is  not  whol- 
ly without  significance.  But,  at  any  rate, 
the  evid«ice  shows  that  her  occupancy  dur- 
ing the  month  of  January  was  not  in  order 
to  test  the  truth  of  the  representations,  and 
it  shows,  further,  that  she  was  not  in  a  po- 
sition to  ascertain  tbe  truth  in  regard  to  the 
coal  expense.  Certainly  it  does  not  show 
this  coTUSlutively  so  as  to  enable  us  to  say, 
as  matter  of  law,  that  tbe  truth  was  open 
and  patent  to  ber  observation  and  was  with- 
in her  grasp  and  power,  or  that  she  was 
not  relying  on  plaintiff's  representations,  but 
was  testing  the  matter  for  herself.  Conse- 
quently, unless  it  can  be  said  that  under  tbe 
circumstances  it  was  incumbent  upon  her, 
as  a  matter  of  law,  to  have  made  an  invet- 
tigation,  the  verdict  ought  not  to  be  set  a^de 
for  tbe  reason  now  under  consideration.  She 
testified  that  sbe  relied  upon  the  representa- 
tions made  to  ber,  and  did  not  investigate. 
It  is  true,  she  says  shei  asked  the  Janitor 
about  it,  but  obtained  no  information.  This, 
however,  does  not  show  a  distrust  of  the 
representations  nor  that  she  was  In  a  posi- 
tion to  know  or  be  warned  of  the  truth.  Un- 
less it  was  clearly  her  dutj/  to  investigate, 
we  do  not  think  a  recovery  should  be  denied 
her  upon  the  ground  she  must  be  presumed 
to  have  known  tbe  trotb.    Tbe  represent*- 
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tlons  made  to  b^r  were  tipon  a  special  sniv 
ject  by  one  who  claimed  to  have  acquired 
special  knowledge  by  actual  experiment 
She  was  not  bearing  the  coal  expense  during 
January,  and  to  discover  the  truth  would 
baye  required  continued,  regular,  and  careful 
obaeiratlon  and  calculation.  She  had  the 
right  to  rely  upon  the  statements  made  to 
her  'by  plaintiff's  officers.  Fargo  Gaslight, 
etc.,  Co.  V.  Fargo  Gas,  etc.,  Co.,  4  N.  D.  219, 
59  N.  W.  1066,  37  L.  R.  A.  593.  We  do  not 
think  defendant  In  falling  to  watch  and  In- 
vestigate and  make  calculations  aa  to  the 
amount  of  coal  being  burned,  was  guilty  of 
such  Inexcusable  negligence  as  should  cou- 
clusively  preclude  her  under  a  general  rule 
of  public  policy  from  having  a  remedy 
against  one  who  has  fraudulently  abused 
her  confidence.  Hoist  v.  Stewart,  161  Mass. 
616,  37  N.  Bi  755,  42  Am.  St.  Rep.  442.  Un- 
less the  representations  were  sudi  as  that 
defendant  knew,  or  should  have  known  as  a 
reasonable  person,  that  they  were  not  true, 
she  had  a  right  to  rely  upon  them,  and  was 
under  no  obligation  to  Investigate  In  order 
to  determine  their  truth  or  falsity.  Mead  v. 
Bunn,  32  N.  Y.  275;  CaldweU  v.  Henry,  76 
Mo.  254.  The  true  test  is  whether  the  care 
and  attention .  ordinarily  exercised  by  rea- 
sonably prudent  persons  would  have  led  de- 
fendant to  have  made  an  investigation. 
Judd  V.  Walker,  215  Mo.  312,  loc.  dt.  326, 
114  S.  W.  979.  We  do  not  think  that  de- 
fendant should  be  denied  relief  on  the 
ground  that  she  should  have  Investigated. 
State  V.  Keyes,  196  Mo.  136,  loc.  cit.  160, 
93  S.  W.  801,  6  L.  R.  A.  (N.  S.)  360,  7  Ann. 
Cas.  23.  That  defendant  might  have  dis- 
covered the  truth  if  she  had  gone  Into  a  de- 
tailed investigation  cannot  avaU  plaintiff. 
Beckwlth  V.  Ryan,  66  Conn.  689,  34  AtL  488 ; 
CottriU  V.  Krum,  100  Mo.  397,  13  S.  W.  753, 
18  Am.  St  Rep.  649 ;  Arthur  v.  Wheeler  Mfg. 
Co.,  12  Mo.  App.  336,  loc.  dt.  340. 

[S]  Neither  do  we  think  the  representa- 
tions were  so  improbable  as  to  be  unreason^ 
able  or  absurd,  or  such  as  that  defendant 
must  have  known  them  to  be  false.  Defend- 
ant was  not  shown  to  have  had  exx)erlence 
In  heating  with  steam  a  large  apartment 
house.  The  evidence  Is  that  she  did  not 
know. 

[S]  Nor  were  the  alleged  representations 
mere  expression  of  opinion.  In  expressing 
the  representation  defendant  said  the  plain- 
tiff repretetUed  the  premises  could  be  heated 
for  such  and  such  a  sum.  The  use  of  the 
word  "could"  did  not  make  the  representa- 
tion one  in  reference  to  a  future  event.  The 
evidence  shows  that  the  plaintiff  told  defend- 
ant that  it  had  cost  such  amount,  and  that 
one  of  its  officers  had  fired  the  furnace  him- 
self with  that  result  And  clearly  the  sub- 
ject of  Inquiry  was  the  expense  required  to 


heat  the  buildings,  nie  representations 
were  therefore  not  In.  reference  to  a  future 
event,  nor  were  they  mere  expressions  of 
opinion.  They  were  not  even  in  the  form  of 
an  opinion.  They  were  given  as  the  result 
of  actual  experience,  and  to  one  who  had 
no  knowledge  npon  the  subject,  and  as  the 
statement  of  an  existing  fact  They  were 
therefore  sufficient  to  sustain  defendant's 
charge.  Hedinv.  Minn.,  etc..  Institute,  62 
Minn.  146,  64  N.  W.  158,  86  L.  R.  A.  417,  64 
Am.  St.  Rep.  628. 

[7]  There  was  no  changei  in  the  defend- 
ant's instruction  from  the  allegation  in  her 
answer.  The  allegation  in  the  answer  that 
it  was  represented  to  defendant  that)  the 
premises  "could  be  heated"  etc.,  and  that 
the  sum  of  $350  "would  fully  pay"  the  ex- 
pense thereof,  could  have  no  other  meaning 
than  that  the  exi>en8e  required  to  heat  the 
premises  was  the  amount  named. 

[S]  Under  the  facts  and  circumstances,  we 
do  not  find  the  record  to  be  such  as  to  Jus- 
tify us  In  saying,  as  matter  of  law,  that 
defendant  made  out  no  case  of  fraudulent  rep- 
resentations. Neither  does  the  statement  in 
defendant's  letter,  giving  up  the  premises, 
conclusively  preclude  her  from  making  the 
charge  of  fraud.  The  evidence  is  that  she 
complained  of  the  misrepresentation  as  soon 
as  she  learned  by  experience  that  the  repre- 
sentations were  untrue.  The  fact  that  in 
her  letter  she  did  not  base  the  surrender  of 
the  lease  up<Hi  fraud,  or  make  a  legal  state- 
ment of  her  rights,  was  a  circumstance  for 
the  consideration  of  the  Jury,  but  it  Is  in 
no  sense  conclusive  upon  her. 

The  Judgment  Is  affirmed.    All  concur. 


CROTTY  V.  BARKER  et  al.    (No.  11963.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
April  3,  1916.) 

BbIokebs  ^=»82(4)— Actions  tob  CouuisaioN 

— Vabiamce. 
Where  a  broker  alleged  that  she  had  been 
employed  to  procure  a  purchaser  for  defend- 
ants' lands,  and  that  in  procuring  a  purchaser 
and  bringing  about  a  sale  she  had  earned  her 
commission,  while  her  own  testimony  showed 
that  defendants  had  been  negotiating  with  the 
person  who  afterwards  bought  the  land  and 
employed  the  broker  to  brine  the  pending  nego- 
tiations to  a  conclusion,  the  proof  does  not 
support  the  allegations,  and  there  can  be  no 
recovery. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  8  103;  Dec.  Dig.  «=»82(4);  Plead- 
ing, Cent  Dig.  I  1334.] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; Alex.  H.  Waller,  Judge. 

"Not  to  be  officially  published." 

Action  by  Mrs.  Rosa  B.  Grotty  against 
D.  H.  Barker  and  another.  From  a  Judgment 
in  the  circuit  court  on  appeal  from  a  Justice 
court  in  favor  of  defendants,  plaintiff  ap- 
peals.   Affirmed.  . 
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Wllbert  B.  Stone,  of  Moberly,  for  appel- 
lant. WUtecotton  &  Wlgbt,  of  Moberly,  for 
respondents. 


JOHNSON,  J.  Plaintiff,  a  real  estate 
agent  in  Moberly,  sued  in  a  Justice  court  to 
recover  a  commission  of  $100  she  alleged 
was  due  ber  from  defendants  for  services  in 
the  sale  of  a  tract  of  land  near  Moberly.  A 
Jury  was  waived  in  the  circuit  court,  where 
the  cause  was  tried  on  appeal,  and  at  the 
conclusion  of  plaintiff's  evidence  the  court 
overruled  a  Joint  demurrer  to  the  evidence, 
as  well  as  a  s^mrate  demurrer  offered  by 
defendant  Barker.  At  the  close  of  all  the 
evidence  Barker  again  offered  his  demurrer, 
and  it  was  sustained,  and  he  was  dismissed 
from  the  action  which  proceeded  against  the 
remaining  defendant,  Holtalnger.  Afterward 
the  court  rendered  Judgment  for  Holtsinger, 
and  plaintiff  appealed. 

The  gist  of  the  allegations  in  the  amended 
statement  on  which  the  cause  was  tried  in 
the  circuit  court  is  that  defendants  employed 
plaintiff  to  procure  a  purchaser  for  the 
described  land,  and  that  "in  procuring  a 
bnyer  and  bringing  about  a  sale"  she  had 
earned  the  agreed  compensation  for  such 
services.  The  evidence  of  plaintiff  shows 
tliat  the  person  who  afterwards  bought  the 
land  from  defendants  had  been  negotiating 
with  (hem  for  its  pnrdiase  before  her  em- 
ployment, and  that  defendant  Holtsinger, 
when  he  engaged  her  services,  told  her  about 
these  negotiations,  and  said  that  defendants 
could  not  effect  a  sale,  but  he  thought  plain- 
tiff could,  because  of  the  confidence  the  pro- 
spective buyer  would  have  in  her  statements 
and  representations.  Plaintiff,  therefore, 
was  not  employed  to  procure  a  buyer,  but  to 
bring  to  a  successful  issue  negotiations  then 
pending.  There  is  no  need  to  disclose  or  dis- 
cuss other  facts  of  the  case,  since  those  stated 
deifrly  compel  an  affirmance  of  the  Judg- 
ment. The  court  would  liave  been  Justified 
in  declaring  as  a  matter  of  law  that  plain- 
tiff had  failed  completely  to  estabUsh  her 
pleaded  cause  of  action.  No  rule  is  better 
settled  in  this  state  than  that  the  plaintiff 
must  recover,  if  at  all,  on  the  cause  of  action 
alleged  in  his  petition,  and  that  where  he 
alleges  a  state  of  facts  as  constitutive  of  his 
cause,  he  must  recover  on  those  facts  and  on 
no  others.  The  allegation  of  an  employment 
to  procure  a  purchaser  for  the  land  was  not 
supported  by  proof  of  an  employment  to 
make  a  sale  to  a  prospective  buyer,  with 
whom  the  employers  had  been  unsuccessfully 
conducting  negotiations.  We  think  the  evi- 
dence of  plaintiff  tends  to  support  a  cause  of 
action  against  both  defendants,  but  not  the 
cause  alleged. 
The  Judgment  is  afllrmed.    All  concur. 


WBIGHT  et  al.  v.  WATIiAND.     (No.  12068.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

July  3,  1916.     Rehearing   Denied 

Oct  2,  1916.) 

1.  Bills    ano   Notes  ^=^523 — Assionmbnt— 
Evidence— SuiTFiciKNcY. 

In  an  action  on  notes,  evidence  AeM  snffi- 
cJent  to  warrant  a  finding  that  they  had  lieen 
properly  assigned  to  plaintiSs'  testator.     , 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1822-1825;  Dec.  Dig.  <S=> 
S23.] 

2.  Pabties   9=>76(5>— Deicubbeb— Necebsitt— 
Waives  or  Ohjectionb. 

Where  the  petition  siiowed  that  plaintiffs 
were  suing  as  foreign  executors  and  defendant 
answered  without  demurring  on  account  of  the 
legal  incapacity  of  plaintiffs  to  sue  which  is 
made  a  ground  of  demurrer  by  Rev.  St  1909,  | 
1800,  the  defect  was  wai\ed  under  section  1804. 
[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  »  118,  120;  Dec.  Dig.  «s»76(5): 
Pleading,  Cent  Dig.  (i  436,  494.] 

3.  Pabtixs  «=»76(5>-CAPAOirT  to  Sub— Db- 

UUBBEB. 
Where  the  petition  disclosed  that  plaintiffs 
were  suing  as  foreign  executors  and  therefore 
legally  incapacitated  to  sue,  defendants,  who  did 
not  demur  on  that  ground,  cannot  subsequently 
attack  the  petition  on  the  ground  that  it  failed 
to  state  a  cause  of  action,  which  ground  of  de- 
murrer is,  under  Rev.  St  1909,  §  1801,  saved 
from  waiver  by  failure:  the  real  objection  as 
to  the  failure  of  the  petition  to  state  a  cause  of 
action  being  plaintiffs'  incapacity  to  sue. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  §§  118,  120;  Dec.  Dig.  «=>76(5); 
Pleading,  Cent  Dig.  §i  436.  494.] 

4.  Bills  and  Notes  <&=>347— Actions— Hold- 
EB  IN  Due  Coubsk. 

Rev.  St  1909,  §  9997,  provides  that  where 
any  value  at  any  time  has  been  given  for  the 
instrument,  the  holder  is  deemed  a  holder  for 
value  in  respect  to  all  prior  parties,  while 
section  10019  provides  that,  where  the  holder 
of  an  instrument  payable  to  his  order  trans- 
fers it  for  value  without  endorsing  it,  the  trans- 
fer vests  in  the  transferee  such  title  as  the 
transferrer  had  therein,  and  the  transferee  ac- 
quires. In  addition,  the  right  to  enforce  the 
instrument  against  one  who  signed  for  the  ac- 
commodation of  the  transferrer.  A  note  ex- 
ecuted by  defendant  was  transferred  by  the 
payee  to  plaintiffs'  testator  and  defendant  ac- 
knowledged the  testator's  right  to  enforce  it 
Held,  that  the  testator  was  a  holder  in  due 
course,  no  equities  being  shown  whether  the 
transfer  was   before  or  after  maturity. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  $§  870-897;  Dec.  Dig.  «=> 
347.] 

6.  Bills  and  Notes  ig=>456— Actions— Riqht 

TO  Enfobce. 
Though  a  note  was  transferred  by  mere  de- 
livery without  Indorsement,  the  holder  may  sue 
to  enforce  it  in  his  own  name. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  1377;  Dec.  Dig.  «s»4G6.] 

6.  Limitation   of   Actions   «:=>160  —  Part 

Payment— Notes. 
While  proof  of  the  indorsement  of  a  credit 
on  a  note  is  not  sufficient  to  toll  the  running  of 
limitations,  proof  tliat  a  credit  was  indorsed 
on  a  note  upon  payment  made  by  the  maker 
and  with  his  consent  will  toll  the  running  of 
limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  U  638-641;  Dec.  Dig. 
®=>160.] 
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7.  LiMiTATioK  OF  AonoNB  «=»160— Applica- 
tion or  Patkert— INDOBSEUXNI  or  Cbed- 
ns. 
Where  the  maker  of  several  notes  made  a 
payment  to  the  holder,  the  holder  may  in  the 
absence  of  any  direction  indorse  credits  on  all 
of  the  notes,  thus  tolling  the  running  of  limita- 
tions on  all. 

[£d.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  |§  638-641;  Dec.  Dig. 
«=>160.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Joseph  A.  Outhrle,  Judge. 

"Not  to  be  officially  published." 

Action  by  Mary  J.  Wright  and  Ralph  C. 
Wright,  executors  of  the  estate  of  John  W. 
Wright,  deceased,  against  J.  T.  Wayland. 
From  a  judgment  for  plaintifla,  defendant 
appeals.    Affirmed. 

Bruce  Barnett,  of  Kansas  City,  for  appel- 
lant Sherman  &  Landou  and  J.  S.  Cannon, 
all  of  Kansas  City,  for  respondents. 

TRIMBLE,  J.  This  Is  a  suit  upon  four 
promissory  notes.  The  suit  was  brought 
March  11,  1914,  by  John  W.  Wright ;  but  on 
July  5,  1914,  he  died  testate  in  McPherson 
county,  Kan.,  and  thereafter  plaintiffs  were 
appointed  his  executors  by  the  probate  court 
of  that  county;  and  on  August  7,  1914,  the 
suit  herein  was  revived  in  their  names. 

The  first  note  sued  on  was  dated  October 
28,  1901,  due  in  six  months,  payable  to 
Charles  W.  Wright,  or  order,  for  $400;  the 
second  was  dated  February  26,  1903,  due  in 
90  days,  for  $500,  payable  to  Wayland- Wright 
Grain  Company,  or  order;  the  third  was 
dated  June  26,  1903,  due  six  mouths  after 
date,  for  $1,261.86,  payable  to  J.  W.  Wright, 
or  order,  at  McPherson,  Kan.;'  and  the 
fourth  dated  May  2,  1904,  due  one  day  after 
date,  payable  to  J.  W.  Wright,  or  order,  for 
$593.30.  All  of  the  notes  were  executed  at 
Kansas  City,  Blio.,  and  were  payable  there, 
except  the  third,  which,  as  ptated,  was  paya- 
ble at  McPherson,  Kan.  The  first  two  notes 
were  not  payable  on  their  face  to  John  W. 
Wright,  nor  was  there  any  written  Indorse- 
ment thereon  to  him.  The  first  note  fell  due 
April  28, 1902;  the  second  became  due  May 
26)  1903;  and  the  third  matured  December 
26,  1903.  As  the  suit  was  not  brought  until 
March  11,  1914,  these  three  notes  would  be 
barred  by  the  statute  of  limitations  In  the 
absence  of  payments  or  credits  made  there- 
on by  the  payor  or  in  the  absence  of  an  ac- 
_  knowledgment  of  the  notes  in  writing.  Bach 
'  of  three  notes  bears  an  indorsement  dated 
October  12,  1912,  the  one  upon  the  first  note 
being  for  $129.42  and  the  one  upon  each  of 
the  other  two  being  for  $100.  Saving  these 
differences  in  amount,  the  form  of  the  In- 
dorsements was  the  same,  to  wit:  "Oct  12, 
1912.    Received  on  this  note  (In  oil  stock) 

the  8iun  of  $ "  (here  the  amount  was 

given).  Each  of  these  notes  was,  of  course, 
declared  upon  In  a  separate  count.  The  an- 
swer  to   the   first   count   pleaded   payment 


made  prior  to  April  20,  1902;  denial  was 
also  made  of  any  payment  made  on  October 
12,  1912,  or  any  other  time  after  April  20. 
1902.  The  answer  to  this  count  also  denied 
that  plaintiffs,  or  their  testator,  was  the 
legal  holder  and  owner  of  said  note;  that 
plaintiffs  were  not  entitled  to  maintain  the 
actions;  and  that  the  note  was  barred  by 
limitation.  The  answer  to  the  second  count 
pleaded  payment  made  prior  to  May  27,  1903. 
It  also  denied  the  making  of  any  payment  on 
October  12,  1912,  or  any  other  time  after 
May  27,  1903 ;  denied  that  plaintiffs'  testator 
was  the  legal  owner  or  holder  of  the  note; 
that  the  note  was  barred ;  and  that  plaintiffs 
are  not  entitled  to  maintain  the  action.  In 
answer  to  the  third  count  defendant  pleaded 
payment  denied  making  any  payment  on  the 
note  after  December  26,  1903,  pleaded  the 
statute  of  limitations,  and  alleged  that  plain- 
tiffs were  not  entitled  to  maintain  the  ao- 
tlon.  The  answer  to  the  fourth  connt  pleaded 
payment.  The  case  was  tried  by  the  court 
sitting  as  a  Jury,  and  Judgment  was  render- 
ed In  favor  of  plaintiffs  on  all  four  of  the 
notes.    Thereupon  defendant  appealed. 

No  evidence  was  offered  in  defendant's 
behalf,  doubtless  because  the  death  of  John 
W.  Wright  made  the  defendant  Incompetent 
as  a  witness.  The  only  evidence  in  the  case 
is  that  Introduced  by  plaintiffs. 

Point  is  made  Judgment  should  not  have 
been  rendered  upon  the  second  note  for  the 
reason  that  it  was  payable  to  the  Wayland- 
Wright  Grain  Company  and  no  legal  trans- 
fer of  the  note  from  this  corporation  to 
plaintiffs'  testator  was  shown. 

[1]  The  evidence  showed  that  Charles 
Wright,  secretary  and  treasurer  of  the  Way- 
land-Wrlght  Grain  Company,  assigned  the 
note  by  delivery  to  J.  W.  Wright;  and  de- 
fendant urges  that  no  authority  was  shown 
to  be  in  the  secretary  to  assign  said  Aote. 
But  this  was  not  all  of  plaintiffs'  evidence, 
it  was  also  shown  that  defendant  was  presi- 
dent of  the  Wayland-Wrlght  Grain  Company ; 
that  the  four  notes  sued  on  was  the  only  In- 
debtedness existing  between  defendant  and 
said  J.  W.  Wright ;  and  a  letter  from  defend- 
ant to  J.  W.  Wright  was  Introduced  in  which 
Wright  was  recognized  as  the  owner  and 
holder  of  certain  notes,  and  wherein  refer- 
ence was  made  to  oil  stock  and  dividends 
which  bad  been  assigned  to  J.  W.  Wright  to 
be  credited  on  said  notes.  This  was  an  ad- 
mission from  the  defendant,  who  was  also 
the  president  of  the  Wright  Grain  Company 
and  authorized  to  transfer  the  assets  of  said 
company,  that  the  notes  had  been  properly 
assigned  to  said  J.  W.  Wright.  There  was 
no  evidence  that  the  notes  had  not  been  prop- 
erly assigned,  and  in  this  situation  the  evi- 
dence was  ample  to  authorize  the  trial  court 
In  finding  against  defendant's  contention  that 
the  notes  had  not  been  properly  transferred. 

[2]  It  is  next  insisted  that  defendant's  ob- 
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Jection  to  the  introduction  of  any  evidence 
should  have  been  sustained  because  plaintiffs, 
being  foreign  executors  could  not  maintain 
the  action  In  this  state.  But  the  fact  that 
plaintiffs  were  suing  as  foreign  executors 
was  expressly  set  forth  in  the  petition.  As 
this  appeared  upon  the  face  of  the  petition, 
the  way  to  reach  it  was  by  demurrer.  Seo- 
tl<m  1800,  R.  S.  Mo.  1909.  As  the  defendant 
answered  the  petition  without  offering  a  de- 
murrer, the  incapacity  of  the  plaintiffs  to 
sue  was  waived.  Section  1804,  R.  S.  Mo. 
1900;  Young  Men's  Christian  Ass'n  v.  Du- 
bach,  82  Mo.  475,  loc.  cit.  479;  Gregory, 
Adm'r,  v.  McGormlck,  120  Mo.  657,  25  S.  W. 
665;  Alexander  v.  Wade,  106  Mo.  App.  141, 
80  S.  W.  19;  Guilbert  v.  Kessinger,  173  Mo. 
App.  680,  160  S.  W.  17 ;  18  Cyc.  1243 ;  Nich- 
ols V.  R.  J.  &  W.  M.  Boyd  Const  Co.,  187  Mo. 
App.  127,  172  S.  W.  1183. 

[S]  Defendant  attempts  to  avoid  this  by 
insisting  that  the  objection  is,  not  that  the 
plaintiffs  have  no  legal  capacity  to  sue,  but 
that  the  petition  states  no  cause  of  action. 
Such  objection  is  one  of  the  ef  ceptions  stated 
in  section  1804  as  not  being  waived  by  a  fail- 
ure to  demur.  But  the  objection,  when 
made,  was  placed  upon  the  ground  that  the 
plaintiffs  had  no  capacity  to  sue,  and  not  on 
the  ground  that  the  petition  stated  no  cause 
of  action.  Besides,  while  it  is  true  that  the 
petition,  in  showing  on  its  face  that  foreign 
executors  were  suing,  stated  no  cause  of  ac- 
tion in  plaintiffs,  yet  the  reason  it  stated  no 
cause  of  action  in  them  was  because  they  had 
no  legal  capacity  to  sue.  So  that  in  the  final 
analysis  this  is  the  real  objection  after  all. 
As  said  In  Gregory,  Adm'r,  v.  McCormlck, 
supra,  120  Mo.  loc.  cit  663,  25  S.  W.  565,  566: 

"There  can  be  do  doubt  that  the  petition 
stated  a  cause  of  action  upon  the  promissory 
note  (cotes),  of  which  the  circuit  court  had 
Juriscliction,  if  brought  by  the  proper  party. 
The  proper  party  to  have  brougnt  the  action 
would  have  been  an  administrator  appointed 
under  the  laws  of  this  state.  *  *  *  But.  no 
exception  to  the  petition  which  upon  its  face 
showed  the  character  in  which  plaintiff  sued 
having  been  taken  by  demurrer,  that  objection 
was  waived"— citing  cases. 

[4,  8]  It  is  contended  that  J.  W.  Wright  is 
not  a  holder  in  due  course.  However,  as  the 
defendant  is  the  maker  of  the  note  and  no 
equities  are  shown,  it  makes  no  difference 
whether  J.  W.  Wright  got  the  note  before  or 
after  maturity.  The  evidence  shows  that  J. 
W.  Wright  became  the  holder  of  the  notes 
before  any  payment  was  made  or  credited 
thereon.  Not  only  does  defendant's  letter 
admit  J.  W.  Wright  to  be  the  holder  and 
owner  of  the  notes,  but  section  9897,  R.  8. 
Mo.  1909,  provides  that: 

"Where  value  has  at  any  time  been  given  for 
the  inBtrument,  the  holder  is  deemed  a  holder 
for  value  in  respect  to  all  partiea  who  became 
such  prior  to  that  time." 

And  flection  10019,  R.  S.  Mo.  1909,  provides 
that: 


"Where  the  holder  of  an  instrument  payable 
to  his  order  transfers  it  for  value  without  in- 
dorsing it,  the 'transfer  vests  in  the  transfere* 
such  title  as  the  transferrer  had  therein,  and 
the  transferee  acquires,  in  addition,  the  right 
to  enforce  the  instrument  against  one  who 
signed  for  the  accommodation  of  his  transfer- 
rer," etc. 

No  written  Indorsement  is  necessary  to  en- 
able the  holder  thereof  to  sue  in  his  own 
name.  Lewis  v.  Bowen's  Adm'r,  29  Mo.  202; 
Davis  V.  Carson,  69  Mo.  609;  WiUlson  v. 
Smith,  52  Mo.  App.  133,  loc.  cit  135 ;  Dawson 
V.  Wombles,  123  Mo.  App.  340,  loc.  cit  345, 
100  S.  W.  647;  Silverthorne  v.  Summit  Lum- 
ber Co.,  190  Mo.  App.  716,  loc  cit  T29,  176 
S.  W.  441. 

[6,7]  The  notes  were  not  barred  by  the 
statute  of  limitations.  It  is  true  mere  proof 
that  there  was  a  credit  indorsed  on  the  notes 
is  not  sufficient.  The  one  claiming  the  ef- 
fect of  such  a  credit  to  take  the  note  out  of 
the  statute  of  limitations  must  also  show 
that  the  credit  was  made  by  authority  and 
consent  of  the  payor  of  the  note.  But  the 
letter  written  by  the  defendant,  bereitmbove 
referred  to,  shows  that  oil  stock  had  been 
assigned  to  Wright  as  payment  on  said  notes 
by  defendant's  authority  and  consent.  There 
is  no  evidence  that  the  oil  stock  was  directed 
to  be  applied  on  any  particular  note.  In 
the  absence  of  any  direction  by  the  one  mak- 
ing the  credit,  the  holder  had  a  right  to  cred- 
it all  of  the  notes. 

The  judgment  is  affirmed.    All  concur. 


STATE  ex  rel.  ALTON.  Pros.  Atty.,  v.  MOF- 

PETT.     (No.  11990.) 

(Kansas  City  Court  of  Appeals.    IfissourL 

Oct  2,  1916.) 

1.  Intoxioatino   Liquobs    «=>261  —  iNJimo- 
TioN— Wholesale  Liquob  House. 

The  maintenance  of  a  wholesale  liquor 
house  conducted  in  accordance  with  law  will 
not  be  enjoined  on  the  ground  that  persons  who 
purchased  liquor  there  were  guilty  of  disturb- 
ances after  leaving  the  place  of  sale,  it  not  ap- 
pearing that  the  wholesale  liquor  bouse  was 
used  as  a  meeting  place  for  disorderly  or 
boisterous  persons. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i§  400,  401;   Dec  Dig.  i8=» 

2.  iNTOxroATiNO   Liquobs   «=>2ei  —  Injumc- 
TioN— Wholesale  Liquoa  House. 

The  maintenance  of  a  wholesale  liquor 
bouse  will  not  be  enjoined  because  customers 
who  patronized  the  house  occasionally  miscon- 
ducted themselves  on  the  highways  leading  to 
the  place  of  sale  and  at  places  distant  from 
the  liquor  house;  it  appearing  that  the  mis- 
conduct was  sporadic  ana  not  continuous  enough 
to  constitute  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ff  400,  401;  Dec.  Dig.  «=> 
261.] 

3.  iNTOXioATiva   Liquors    4=>261  —  Injuro- 
TioN— Wholesale  Liquob  House. 

The  maintenance  of  a  wholesale  liquor 
house,  lawfully  located  In  a  county  wherein 
local  option  was  not  in  force,  will  not  be  en- 
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Joined  because  the  proprietor  picked  the  site 
BO  as  to  (ive  easy  access  to  persons  comins 
from  adjoiniDg  counties  where  the  sale  of  in- 
toxicants was  prohibited;  for,  the  maintenance 
of  the  liquor  house  being  legal,  the  motives  of 
the   proprietor   cannot  be  Inquired  into. 

pM.  Note. — For  other  cases,  see  Intoxicating 
Idquors,  Cent  Dig.  |§  400,  401;  Dec  Dig.  «=» 
261.] 

Appeal  from  Circuit  Court,  Benton  County; 
C.  A.  Calvird,  Judge. 

"To  be  officially  published." 

Action  by  the  State  of  Missouri,  on  the 
relation  of  T.  W.  Alton,  Prosecuting  Attorney 
of  Benton  county,  Mo.,  against  E/.  T.  MoSett. 
From  a  judgment  making  an  Injunction  per- 
petual, defendant  appeals.    Berersed. 

Oeorge  F.  Longan,  of  Sedalia,  and  C.  C. 
Barrett,  of  Warsaw,  for  appellant  T.  W. 
Alton,  of  Warsaw,  for  respondent. 

XRIMBLiB,  J.  This  is  a  proceeding  in 
equity,  an  injunction  suit,  brought  in  the 
name  of  the  state,  at  the  relation  of  the  pros- 
ecuting attorney  of  Benton  county,  Mo.,  to 
perpetually  restrain  and  enjoin  the  defend- 
ant from  conducting  a  wholesale  liquor 
bouse,  and  from  selling  intoxicating  liquor 
therefrom,  at  a  certain  described  point  In  the 
northwest  comer  of  Benton  county.  Mo. 
The  location  of  the  liquor  house  is  not  far 
from  the  boundary  lines  of  Johnson,  Pettis, 
and  Henry  counties,  and  about  a  mile  and  a 
half  from  Windsor,  in  Henry  county.  In  all 
three  of  the  above-named  counties  the  local 
option  law  is  in  force,  while  Benton  county 
Is  "wet."  It  Is  charged  that  the  purpose  in 
locating  the  said  wholesale  liquor  house  in 
the  comer  of  Benton  county  is  to  evade  the 
local  option  law  in  the  other  counties,  and 
especially  the  law  in  force  in  Windsor.  How- 
ever, the  real  basis  and  ground  of  the  suit 
Is  that  said  bouse  aud  business  are  maintain- 
ed and  conducted  In  such  way  as  to  consti- 
tute the  same  a  public  nuisance.  This  cause 
of  action  is  stated  in  the  bill  in  the  following 
words: 

"Plaintiff  states  that  the  sale  of  such  intox- 
icating liquors  causes,  and  has  caused,  a  large 
number  of  idle,  lawless,  turbulent,  dissolute, 
Immural,  and  dangerous  persons,  addicted  to 
the  use  of  ardent  spirits,  to  be  attracted  and 
assembled  at  the  defendant's  said  premises 
and  in  the  public  roads  aud  upon  lands  of  oth- 
er people  adjacent  to  and  near  by  the  defend- 
ant s  said  premises,  and  that  by  reason  thereof 
much  disorderly  conduct,  tending  to  destroy 
the  public  morals  of  the  community  or  neigh- 
borhood, and  to  tlie  prejudice  of  the  good  name 
and  general  welfare  of  the  i>eople,  has  been  in- 
dulged in  on  or  about  the  said  premises." 

The  case  was  heard  on  its  merits,  along 
with  a  motion  to  dissolve  the  temporary  in- 
junction. The  court  overruled  the  latter,  and 
rendered  judgment  on  the  former,  making 
the  injunction  perpetual.  The  defendant  has 
appealed. 

[1]  There  is  no  contention  or  dispute  over 
the  fact  that  the  defendant  is  and  was  a 
duly  licensed  wholesale  liquor  dealer.  The 
only  liquor  sold  by  him   was   lager   beer. 


There  Is  no  showing  nor  dalm  that  defend- 
ant ever  sold  any  liquor  In  quantities  less 
than  the  law  permitted  him  to  sell  as  a 
wholesaler.  Nor  is  It  contended  that  any  of 
the  beer  thus  sold  at  wholesale  was  consumed 
upon  the  premises  of  defendant  or  at  places 
under  his  direction  and  controL  The  case 
Is  different  from  that  of  State  ex  rel.  v. 
Lamb,  237  Mo.  437,  141  S.  W.  665.  The 
pleadings  In  that  case  conceded  that  the 
parties  enjoined  were  conducting  a  restau- 
rant as  a  sham  or  blind  under  the  guise  of 
which  they  were  selling  liquor  in  violation 
of  law.  It  was  also  conceded  in  that  case 
that  the  place  of  business  so  conducted  had — 
"become  the  resort  of  idlers  and  dissolute,  im- 
moral and  dangerous  persons,  whose  continuous 
disorderly  conduct  tends  to  the  injury  of  the 
public  morals,  peace,   and   welfare. 

This  made  the  business,  thus  conducted,  a 
continuing  pubUc  nuisance,  giving  to  a  court 
of  equity  the  Jurisdiction  to  restrain  and  en- 
join the  same,  notwithstanding  the  fkict  that 
the  acts  complained  of  Involved  the  commis- 
sion of  a  crime.  However,  the  mere  fact  that 
in  the  case  at  bar  the  defendant  violated  no 
law  in  reference  to  the  sale  of  intoxicating 
liquor  would  not  rob  a  court  of  equity  of 
Jurisdiction  to  enjoin  the  manner  In  which 
it  is  conducted  if  such  business  has  been 
carried  on  in  such  way  as  to  create  a  continu- 
ing public  nuisance.  The  bill  for  injunction  in 
the  case  at  bar  makes  practically  the  same 
allegations  concerning  the  manner  in  which 
the  business  was  conducted,  and  its  effect 
upon  the  community,  as  In  the  Lamb  Case. 
See  237  Mo.  444, 141  S.  W.  665.  But  the  facts 
have  failed  to  establish  the  charge  that  the 
business,  as  conducted,  constitutes  a  public 
nuisance. 

The  evidence  fails  to  show  the  collection  of 
crowds  at  or  about  the  defendant's  house. 
Nor  Is  there  evidence  of  noisy,  boisterous,  or 
disorderly  conduct  persisted  in  by  persons  as- 
sembled at  the  defendant's  place  of  business 
or  upon  premises  under  his  control.  One  wit- 
ness testified  to  having  seen  a  number  of  men 
at  one  time  sitting  around;  and  it  looked  like 
they  were  drinking  and  had  had  a  fight,  but 
this  was  not  on  the  defendant's  premises,  but 
down  in  the  woods  some  distance  from  the 
road.  He  admitted  on  cross-examination  that 
he  hardly  ever  saw  any  one  about  the  house. 
Another  testified  to  having,  upon  one  occa- 
sion, seen  ten  "rigs"  hitched  there,  but  no 
disorderly  or  boisterous  conduct  was  mention- 
ed as  taking  place  there.  The  basis  of  the 
complaint  of  those  who  testified  for  the  state 
seems  to  be,  not  that  crowds  of  disorderly 
or  noisy  persons  congregated  in  and  about 
the  place,  disturbing  the  public  peace  and 
producing  conditions  detrimental  to  the 
general  welfare,  but  that  individuals  on  the 
public  road  between  defendant's  place  of 
business  and  the  town  of  Windsor  would, 
under  the  infiuence  of  liquor,  render  them- 
selves obnoxious  by  loud  and  profane  lan- 
guage, unseemly  behavior,  ahd  other  disorder- 
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ly  conduct  The  time  covered  by  the  state's 
witnesses  was  the  spring,  sonimer,  and  tall 
of  two  years  and  possibly  three;  and  tn 
this  time  the  evidence  shows  some  20  oi  more 
different  and  widely  separated  occasions 
when  a  man  drunk  upon  the  road,  or  two  or 
three  men  In  a  buggy,  would  act  unseemly 
and  do  things  In  violation  of  the  public  peace. 
These  things  were  done  by  different  indlTldu- 
als,  at  different  times,  and  at  different  places, 
and  none  of  them  at  or  near  the  premises  of 
the  defendant.  They  were  such  as  rendered 
the  Individuals  committing  such  acts  ame- 
nable to  prosecution  imder  the  criminal  law, 
but  they  do  not  authorize  a  court  of  equity 
to  declare  defendant's  business,  which  the 
law  has  legalized  and  licensed,  a  continuing 
public  nuisance,  and  to  suppress  it  on  that 
ground,  however  deeply  one  may  feel  that, 
In  point  of  morals  and  moral  respoosibiUty, 
the  defendant's  business  Is  the  fundamental 
cause  of  it  all. 

[2]  Besides,  to  constitute  a  public  nuisance 
there  must  be  an  element  of  continuity  In  the 
acts  complained  of  and  in  their  effects  and 
results.  If  the  patrons  of  a  legalized  place 
of  business  could  make  It  a  public  nuisance 
by  their  individual  conduct  on  the  highway 
after  they  have  left  the  premises  and  control 
of  the  proprietor  of  that  business,  still  the 
results  of  that  business  would  have  to  be  so 
constant  in  Its  effects  as  to  constitute  a  con- 
tinuing condition  rather  than  separate  and 
distinct  infractions  of  the  law  by  the  individ- 
uals who  commit  the  acts.  Consequently,  the 
one  gathering  of  men  in  the  woods,  where 
there  seemed  to  have  been  a  fight,  would  not 
authorize  the  abatement  of  a  legal  business 
by  a  court  of  equity,  even  if  the  proprietor 
had  obtained  authority  from  the  owner  of  the 
woods  to  permit  the  crowd  to  assemble  there 
for  the  occasion.  In  what  has  been  said  we 
have  considered  only  the'  state's  evidence. 
The  evidence  Introduced  in  defendant's  be- 
half shows  that  the  house  and  premises  of 
defendant  was  a  quiet,  orderly  place;  that 
no  crowds  assembled  there,  and  nothing  out 
of  the  way  in  the  shape  of  noisy,  boisterous, 
or  unseemly  conduct  ever  took  place  there, 
or  thereabouta  One  of  these  witnesses  own- 
ed property  adjoining  that  of  defendant,  and 
had  formerly  been  mayor  of  Windsor.  Oth- 
ers whose  business  was  from  a  Iialf  mile  to 
200  yards  of  the  wholesale  house,  and  who 
testlQed  to  have  been  near  It  a  large  part 
of  the  time,  swore  that  they  saw  no  crowds 
about  the  place,  no  drunkenness,  and  no  dis- 
orderly conduct  But,  taking  the  case  as 
presented  by  the  witnesses  for  the  state 
alone,  we  find  that  it  falls  far  short  of  estab- 
lishing the  charge  that  defendant's  licensed 
business  has  been  conducted  In  such  way  as 
to  constitute  It  a  public  nuisance,  which  is 
the  only  ground  upon  which  a  court  of  equity 
has  a  right  to  Interfere,  however  desirable 
it  may  be  from  a  moral  point  of  view  to  re- 
move and  destroy  such  business. 


[3]  With  regard  to  the  diarge  that  the 
house  was  located  at  the  point  in  question  In 
order  to  evade  the  local  option  laws  In  the 
three  adjoining  counties,  the  evidence  shows 
that  the  defendant  had  a  legal  right  to  sell 
where  he  did.  Courts  cannot  question  the 
motives  of  a  man  when  he  does  only  that 
which  the  law  gives  him  a  right  to  do.  Be- 
sides, there  is  no  evidence  of  any  evasion  of 
the  local  option  laws  in  the  said  coontlea. 
The  only  situation  in  that  regard,  presented 
by  the  evidence,  is  that  persons  who  lived 
In  dry  territory  and  desired  to  buy  beer  in 
Benton  county,  which  was  wet  could  conven- 
iently and  legally  buy  it  at  defendant's  place 
of  business  and  carry  it  to  their  homes  in 
the  dry  counties.  However  reprehensible  this 
may  be,  and  however  desirable  it  is  to  re- 
move such  conveniences,  a  court  of  equity 
is  not  the  place  wherein  that  situation  can 
be  remedied.  If  the  defendant's  business, 
which  has  been  licensed  by  the  law,  can  l>e 
enjoined  and  closed  up  In  a  court  of  equity 
because  of  the  individual  acts  of  persons  al- 
leged to  be  Its  patrons,  committed  away  from 
the  place  of  business  and  at  different  times 
and  places,  then  a  licensed  saloon  can  be 
closed  by  injunction  because  some  of  its  pa- 
trons afterwards  commit  lawless  acts  under 
the  Influence  of  liquor  purchased,  according 
to  law,  at  the  saloon.  The  Jurisdiction  of 
equity  does  not  extend  that  far. 

Since  the  evidence  fails  to  show  the  de- 
fendant's business  to  have  been  a  public  nui- 
sance within  the  meaning  of  the  law  as  ap- 
plied to  a  situation  which  will  authorize  the 
intervention  of  a  court  of  equity  to  suppress 
It,  the  Judgment  must  be  reversed,  and  the 
injunction  dissolved.  It  is  so  ordered.  The 
other  Judges  concur. 


SIMMONS  T.  MODERN  WOODMEN  OB* 
AMERICA.     (No.  11692.) 

(Kansas  0it7  Court  of  Appeals.    Missonri. 
June  12.  1916.) 

1.  Insubanck  9=3812— Mutuai.  Benkixt  Ir- 
bueance — constbuctcon  of  cxbtificatfr' 
Initiation  of  Febiod  Liiuted  fob  Suit. 

Where,  under  the  terms  of  a  death  benefit 
certificate,  the  beneficiary  had  do  right  to  sue 
until  the  insurer  rejected  her  demand,  she  could 
not  sue  until  advised  by  the  insurer  of  its  rejec- 
tion, and,  until  so  advised,  the  period  limited  by 
the  certificate  within  which  she  must  bring 
suit  did  not  begin  to  run. 

[Ed.  Note. — For  other  cases,   see  Insurance. 
Cent  Dig.  §  1993;    Dec  Dig.  «=»812.] 

2.  Insubanoe  «=»819(1)  —  Mutual  Benefit 
INSUBANCE — Final  Noticb  of  RBJxcnoif 
OF  Claim— SuyyiuiBNcv  of  £>vidu«cs. 

In  an  action  on  a  death  benefit  certificate, 
the  court,  as  a  trier  of  fact  was  entitled  to 
infer  that  final  unequivocal  notice  of  rejection 
of  her  demand  was  not  given  plaintiff  before  a 
date  within  the  limitation  period  of  the  certifi- 
cate, from  proof  tliat  the  insurer's  board  of 
directors  formally  decided  to  reject  plaintitTs 
claim  December  16,  1911,  and  notified  her,  but 
thereafter  wrote  a  letter,  stating  tliat  the  mat- 
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ter  had  been  referred  to  their  general  attor- 
ney, with  whom  ahe  could  hold  further  com- 
munication. 

[Bid.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  S  2006;   Dec.  Dig.  <8=»819(1).] 

3.  Insurance  @=3755(3)— Fbatebnax  Benefit 
Insxtbance— Waiver  of  Contractual  Bx- 
suption  from  llabeutt. 
Where  the  wife  of  a  member  of  a  fraternal 
benpfit  association,  when  her  husband  became 
a  brakeman,  a  hazardous  employment  excluded 
from  the  poUcy  nnless  the  association  were 
notified  and  application  made  to  extend  the 
terms  of  the  policy  to  cover  the  occupation, 
etc.,  went  to  the  local  agent  of  the  associa- 
tion and  told  him  the  facts,  being  assured  that 
ererythlng  was  all  right,  and  he  would  find  out 
if  there  was  anything  she  should  do  with  the 
policy,  engaging  to  let  her  know  if  there  was, 
and  the  officers  of  the  association,  with  knowl- 
edge of  tite  facts,  for  two  years  thereafter  col- 
lected and  retained  dues,  knowing  that  the  mem- 
ber, relying  on  the  promises  of  the  agent,  be- 
lieved that  his  certificate  covered  the  risks  of 
his  hazardous  employment,  the  association  it- 
self, and  not  its  agent,  waived  the  contractual 
exemption  from  Uability  for  the  hazardous 
risk. 

[Eld.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  U  1«»-1913,  1918,  1916;  Dec  Dig. 
«=»755(3).I 

Appeal  from  Circuit  Court,  Adair  County; 
C.  D.  Stewart,  Judge. 

"Not  to  be  officially  published." 

Action  by  Emily  Amelia  Simmons  against 
the  Modem  Woodmen  of  America.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

Trumam  Plantz,  of  Warsaw,  111.,  Bailey  & 
Hart,  of  Brookfield,  and  F.  M.  McDavld,  of 
Springfield,  for  appellant.  Campbell  &  Elli- 
son and  Weatherby  &  Frank,  all  of  Kirks- 
Tllle,  for  respondent 

JOHNSON,  J.  This  Is  an  action  on  a 
death  benefit  certificate  issued  by  defendant, 
a  fraternal  beneficiary  association,  to  James 
Simmons,  who  died  in  September,  1911,  while 
In  good  standing  with  defendant  We  held 
on  a  former  appeal  that  the  certificate  was 
an  Iowa  contract,  which  must  be  Interpreted 
and  enforced  according  to  the  laws  of  that 
state  and  reversed  the  Judgment  which 
plaintiff  had  recovered  In  the  circuit  court, 
and  remanded  the  cause  for  the  reason  that 
plaintiff  had  failed  to  prove  the  pertinent 
laws  of  Iowa,  and  would  not  be  entitled  to 
recover  If  the  laws  of  this  state  were  applied 
to  her  cause.  See  Simmons  v.  Modem  Wood- 
men of  America,  185  Mo.  App.  483,  172  S.  W. 
482.  At  a  sul»equent  trial  in  the  circuit 
court  without  a  Jury  plaintiff  proved  the 
laws  of  Iowa,  the  court  again  rendered  Judg- 
ment in  her  favor,  and  defendant  again  ap- 
pealed. The  defenses  urged  are  the  same 
as  on  the  former  appeal,  viz.:  First,  that  the 
action  is  barred  by  a  stipulation  In  the  con- 
tract, limiting  the  time  In  which  suit  there- 
on may  be  brought;  and,  second,  that  the 
death  of  the  deceased  resulted  from  the 
hazardous  employment  of  railroad  brakeman. 
In  which  he  engaged  after  the  certificate  was 


Issued  and  remained  until  the  time  of  the 

injury  which  caused  his  death.  The  contract 
provided  that  if  a  member  engaged  in  any 
such  occupation,  defendant  thereby  would  be 
exempt  from  all  liability  "on  account  of  the 
death  of  such  member  directly  traceable  to 
employment  In  such  hazardous  occupation," 
but  further  provided  that  a  member  who, 
having  engaged  In  such  employment,  desired 
to  have  his  certificate  cover  the  hazards 
thereof,  would  be  entitled  to  such  protection, 
provided  he  "made  application  therefor  on 
blank  prescribed  by  the  executive  council," 
paid  the  increased  rate  for  hazardous  insur- 
ance, and  furnished  satisfactory  proof  that 
his  health  had  not  been  impaired  "by  reason 
of  his  employment  In  any  of  said  hazardous 
occupations." 

The  first  defense  is  based  upon  a  provision 
in  the  contract  that: 

"No  action  can  or  shall  be  maintained  on  this 
certificate  until  after  the  proofs  of  death  and 
claimant's  right  to  benefits  as  provided  for  in 
the  by-laws  of  this  society  have  been  filed  with 
the  head  clerk  and  passed  upon  by  the  board 
of  directors.  Nor  unless  brought  within  eight- 
een months  from  the  date  of  the  death  of  the 
member." 

[1,  t]  The  dedsiona  In  Iowa  which  plaintiff 
Introduced  in  evidence  and  to  which  we  re- 
ferred In  our  former  opinion  interpret  such 
provisions  in  insurance  contracts  to  mean 
that  the  limitation  period  shall  not  begin  to 
run  until  the  cause  of  action  accrues,  1.  e., 
until  the  right  of  the  beneficiary  to  sue  aris- 
es. Kllsel  V.  Ins.  Co.,  131  Iowa,  64,  107  N. 
W.  1027 ;  Read  v.  Ins.  Co.,  103  Iowa,  307,  72 
N.  W.  666,  64  Am.  St  Rep.  180;  McConnell 
V.  Ins.  Co.,  79  Iowa,  757,  43  N.  W.  188 ;  Brew- 
ing Co.  V.  Ins.  Co.,  Ill  Iowa,  690,  82  N.  W. 
1023,  82  Am.  St.  Rep.  629;  Creamery  Co.  v. 
Ins.  Co,  112  Iowa,  608,  84  N.  W.  904;  Amy 
v.  Dubuque,  98  U.  S.  470,  25  L.  Ed.  22a  This 
Is  conceded  by  counsel  for  defendant  who 
contend  In  th^  brief  that,  under  these  deci- 
sions: 

"The  18-month  limitation  began  to  run  on  the 
day  said  claim  was  passed  upon  and  rejected  by 
said  board  of  directors,  to  wit,  on  the  16th  of 
December,  1911." 

On  the  other  hand,  counsel  for  plaintiff 
argue  that  the  cause  of  action  did  not  accrue 
until  plaintiff  was  notified  by  defendant  of  its 
refusal  to  acknowledge  the  liability,  which 
the  evidence  of  plaintiff  tends  to  show  was 
April  2,  1912,  within  18  months  of  the  date 
when  suit  was  brought.  Plaintiff  appears  to 
hare  the  better  of  this  discussion.  Under 
the  terms  of  the  contract  she  had  no  right  to 
sue  until  defendant  rejected  her  demand,  and 
we  think  it  was  clearly  contemplated  and  in- 
tended that  she  should  refrain  from  suing 
until  advised  by  defendant  of  such  rejectioiL 
The  undisclosed  decision  of  defendant  to  re- 
ject her  claim  was  not  a  rejection,  since  de- 
fendant would  have  had  the  right  to  rescind 
that  action  at  any  time  before  Its  formal 
announcement  to  plaintiff.    Defendant's  proof 
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sbows  that  Its  board  of  directors  did  formal- 
ly decide  to  reject  the  claim  on  December  16, 
1911,  and  that  plaintiff  was  notified  of  that 
decision  by  letters  posted  Immediately  there- 
after, but  the  proof  of  plaintiff  shows  that 
defendant  afterward.  In  answer  to  letters 
from  plaintiff  or  her  agent,  wrote  a  letter, 
stating  that  the  matter  had  been  referred  to 
defendant's  general  attorney,  with  whom  she 
conid  hold  "further  communication  on  the 
subject  of  the  claim."  The  court,  as  a  trier 
of  fact,  was  entitled  to  Infer  from  this  proof 
that  final  unequivocal  notice  of  rejection  was 
not  given  plaintiff  before  April  2,  1912,  and 
therefore  within  the  limitation  period  of  18 
months ;  and,  since  the  court  has  settled  this 
Issue  of  fact  In  favor  of  plaintiff,  and  Its  de- 
cision is  supported  by  substantial  evidence, 
we  have  no  ground  to  interfere. 

[3]  Passing  to  the  second  defense,  we  can 
add  very  little  to  what  we  said  about  It  on 
the  former  appeal,  except  to  observe  that  de- 
fendant appears  to  entertain  an  incorrect 
view  of  the  contractual  status  of  the  deceas- 
ed with  defendant  respecting  the  hazards  of 
his  employment  as  a  railroad  brakeman, 
which  continued  a  period  of  two  years.  The 
clerk  of  the  local  camp  of  which  deceased  was 
a  member  had  no  authority  to  waive  or  alter 
any  of  the  terms  of  the  contract  which  ex- 
cluded the  risks  of  certain  hazardous  employ- 
ments, e.  g.,  railroad  brakeman,  from  those 
for  which  a  death  benefit  would  be  paid. 
But  the  contract  provided  for  the  inclusion 
of  such  risks  on  certain  prescribed  terms  and 
conditions.  In  substance,  the  evidence  of 
plaintiff  sbows  that,  as  the  agent  of  her  hus- 
band, she  went  to  the  clerk  of  the  local  camp, 
who  was  defendant's  agent  and  the  proper 
officer  to  receive  applications  for  permits  to 
engage  in  hazardous  employments,  and,  aft- 
er telling  him  that  her  husband  had  become  a 
brakeman  and  would  discontinue  the  insur- 
ance If  it  was  "no  good  for  a  railroad  brake- 
man,"  was  informed  that: 

"Everything  was  all  right,  and  he  would  find 
out  If  there  was  anything  I  should  do  with  the 

eolicy,    and    If    there    was    he    would    let    me 
now.*' 

It  will  be  observed  that  the  clerk  was  not 
assuming  authority  to  waive  or  alter  any 
provision  of  the  contract,  but,  after  express- 
ing the  opinion  that  "everything  was  all 
right,"  assured  plaintiff,  In  substance,  that 
be  would  Inform  defendant's  chief  officers  of 
the  facts  of  the  case,  and  would  advise  her  If 
there  was  anything  further  to  be  done  to 
bring  the  risks  of  her  husband's  new  employ- 
ment within  the  scope  of  the  certificate.  It 
thereupon  became  a  duty  the  clerk  owed  de- 
fendant to  advise  bis  superior  officer  of  the 
facts  that  the  member  had  entered  into  a 
haeardons  service  and  desired  to  have  its 
risks  covered  by  the  certificate.  Whether  or 
not  he  performed  this  duty  is  Immaterial, 
for  he  was  the  agent  of  defendant,  and  his 
knowledge  and  acts  received  and  performed 


In  the  course  and  scope  of  bis  employment 
were  the  knowledge  and  acts  of  defendant 

This  Is  not  an  instance  of  an  attempted 
waiver  of  terms  of  the  contract  by  a  local 
agent,  such  as  we  had  before  us  in  Knode  v. 
Modem  Woodmen,  171  Mo.  App.  377,  157  S. 
W.  818,  where  the  beneficiary  attempted  to 
rely  on  an  act  of  the  agent  which  the  mem- 
ber knew  from  the  contract  was  unauthoriz- 
ed, but  is  an  Instance  where  the  agent,  pur- 
suant to  the  contract  and  within  the  scope 
of  the  duties  of  his  office,  undertook  to  per- 
form a  task  which  his  duty  to  his  employer 
required  him  to  perform,  and  for  the  breach 
of  which  his  employer  could  not  escape  11a- 
blUty. 

On  the  hypothesis  of  plalntiCTs  evidence, 
we  must  assume  that  the  chief  officers  of 
defendant,  with  knowledge  of  all  the  facts, 
for  two  years  collected  and  retained  dues, 
etc.,  under  the  contract,  knowing  that  the 
member,  relying  on  the  promise  of  Its  agent 
to  advise  him  if  defendant  required  anything 
more  to  be  done,  was  resting  in  the  belief 
that  the  certificate  covered  the  risks  of  bis 
hazardous  employment.  Under  such  facts 
we  must  hold  the  defendant  Itself,  and  not 
its  local  agent,  waived  the  contractual  ex- 
emption from  liability  for  such  risk. 

The  judgment  Is  affirmed.    All  concur. 


SMITH  V.  MALLORT.    (No.  11798.) 

(Kansas    City    Court    of    Appeals.      Misaouti. 
July  8,  1916.) 

1.  Appeal  ahd  Ebbob  ^=9995  —  Rkvibw  — 
Weight  of  Evidence. 

An  apijellate  court  cannot  weigh  the  evi- 
dence in  a  law  case. 

[Ed.  Note.— For  other  cases,  see  Appenl  and 
Error,  (3ent.  Dig.  |  3907;    Dec.  Dig.  <S=5995.] 

2.  Replevin  ®=5l07— Judgment— Statute. 

By  Rev.  St.  1909,  §g  2650  and  7776.  in  re- 
plevin, where  defendant  has  the  property  in  his 
possession  at  time  of  trial,  and  the  finding  is 
lor  plaintiff,  judgment  must  be  for  a  return  of 
the  property,  or  for  the  assessed  value  thereof, 
at  the  election  of  plaintiff. 

[Ed.   Note.— For   other   cases,   see    Replevin, 
Cent  Dig.  fS  424^28 ;    Dec.  Dig.  <S=»107.] 

3.  Judgment  ®=5253(1)— Suppobt  bt  Plead- 
ings—Amount. 

In  replevin  for  a  calf  alleged  to  be  of  the 
value  of  $10,  where  defendant  gave  a  delivery 
bond  and  retained  possession  pending  suit,  judg- 
ment for  plaintiff  for  $25,  the  value  which  de- 
fendant admitted  the  calf  bad  at  the  time  of 
trial,  could  not  stand ;  as  a  judgment  should 
not  be  for  a  greater  amount  than  the  petition 
authorizes. 

[Ed.  Note. — For   other  cases,   see   Judgment 
Cent  Dig.  H  443,  444;    Dec.  Dig.  <S=9253(1)J 

4.  Apfkal  AMD  Ebbob  «=3l053(3)— Habuless 
Ebbob. 

In  replevin  for  a  calf,  where  plaintiff  waa 
asked,  during  cross-examination,  if  he  had  not 
pleaded  guilty  to  a  charge  of  petit  larceny,  and 
admitted  he  had,  and  the  court  allowed  him  to 
explain  the  charge  and  the  reason  for  his  plea, 
also  allowing  the  owiier  of  the  alleged  stolen 
oats  to  give  his  version  of  the  transaction,  aft- 
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erwardB,  on  its  own  motion,  striking  ont  all  of. 
the  testimony  uid  telling  the  jur^  to  disregard 
it,  any  error  in  allowing  plaintiff  to  explain 
away  the  effect  of  his  plea  of  guilty  was  harm- 
iess,  the  jury  being  presumed  to  have  followed 
instnicticns  and  to  have  dismissed  from  their 
minds  both  the  explanation  and  the  evidence 
refuting  it,  leaving  plaintiff's  plea  of  guilty 
standing  in  full  toioe  against  him,  affecting  his 
credibility. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {§  4180-4182;  Dec.  Dig.  «=» 
1053(3).] 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty; Arch  B.  Davis,  Judge. 
"Not  to  be  offlcially  published." 
Action  by  Richard  L.  Smith  against  Minor 
Mallory.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Judgment  ordered  set  aside 
in  case  a  remittitur  is  flled,  and  cause  re- 
manded, with  directions:  if  no  remittitur  la 
flled,  reversed  and  remanded. 

Rollln  J.  BrlttoD,  of  Kansas  City,  and 
Leopard  &  Fair,  of  Gallatin,  for  appellant 
Dudley  &  Selby,  of  Oallatln,  for  respondent 

TRIMBLE,  J.  This  Is  an  action  in  replev- 
in, originating  In  a  justice  court,  to  recover 
possession  of  a  pale  red  bull  calf  four  or  five 
weeks  old  and  alleged  to  be  of  tbe  value  of 
$10. 

The  calf  was  taken  from  plaintiff's  posses- 
sion on  May  20,  1914.  Suit  for  its  recovery 
was  instituted  before  the  Justice  June  8, 1014, 
and  tried  on  tbe  22d  of  that  month,  resulting 
In  a  Judgment  in  plaintiff's  favor.  Defendant 
appealed  to  the  circuit  court  where  the  case 
was  tried  anew  November  28,  1914.  During 
all  this  time  the  calf  remained  in  the  posses- 
sion of  the  defmdant  and  still  is  in  his  pos- 
session under  a  delivery  bond  executed  pur- 
suant to  the  statute. 

Upon  the  trial  of  the  case  in  tbe  drcnlt 
court  the  Jury  returned  a  verdict  finding  that 
plaintiff  was  entitled  to  the  possession  of  the 
calf,  that  defendant  wrongfully  detained  said 
calf  from  the  plaintiff,  that  the  same  had  not 
been  delivered  to  the  plaintiff,  and  assessing 
the  value  of  the  calf  at  $20. 

Upon  this  verdict  Judgment  was  rendered 
against  defendant  for  the  sum  of  |25,  with 
costs,  and  authorizing  execution  to  issue 
therefor.  Defendant  has  brought  the  case 
here. 

[1]  Point  Is  made  that  the  verdict  is 
against  the  weight  of  the  evidence.  But  of 
course,  an  appellate  court  cannot  weigh  tbe 
evidence  in  a  law  case,  and  If  the  verdict  has 
substantial  evidence  to  support  it  the  con- 
clusion reached  by  the  Jury  will  not  be  dis- 
turbed on  appeal.  No  demurrer  was  offered 
by  defendant  at  any  time,  either  at  the  close 
of  plaintiff's  case  or  at  tbe  close  of  the  entire 
case,  but  defendant  voluntarily  Joined  with 
plaintiff  in  submitting  the  case  to  the  Jury. 
This  would  seem  to  imply  that  the  defendant 
thought  there  was  evidence  sufficient  to  make 
an  issue  for  the  Jury.  However,  we  have  ex- 
amined the  record  and  find  sufficient  evidence 


tending  to  support  plaintiff's  case,  and  tbe 
conclusion  arrived  at  by  the  Jury  must  be 
accepted. 

[2,3]  It  was  conceded  at  the  trial  In  tbe 
circuit  court  that  defendant  had  retained 
and  still  had  possession  of  the  calf.  Defend- 
ant when  asked  what  was  the  present  value 
of  tbe  calf,  said:  "I  think  it  is  worth  $25  or 
$30  now ;  $25  It  is  sa/e  to  say."  Tbe  court 
in  instruction  No.  2  told  tbe  Jury  that  if  they 
found  for  plaintiff,  and  that  defendant  gave 
a  delivery  bond  and  retained  tbe  calf  and 
still  had  It  In  bis  possession,  tbe  Jury  should 
assess  the  present  value  of  tbe  calf.  It  was 
proper,  under  these  circumstances,  to  assess 
the  value  at  tbe  time  of  tbe  trial.  But  de- 
fendant says  that  inasmuch  as  tbe  statement 
alleged  tbe  value  of  tbe  bull  was  $10,  the 
court  should  have  restricted  the  finding  of 
value  to  that  amount  and  that  as  the  verdict 
of  tbe  Jury  fixed  tbe  value  at  $25,  it  was  not 
within  tbe  limits  of  tbe  statement  of  his 
cause  of  action. 

Tbe  animal  was  young  and  increasing  in 
value.  It  was  worth  more  at  tbe  time  of  the 
trial  in  the  circuit  court  than  it  was  on  tbe 
day  tbe  suit  was  instituted.  Where  the  de- 
fendant has  the  property  in  his  possession 
at  the  time  of  tbe  trial,  and  the  finding  la  for 
plaintiff,  the  statutes  direct  that  the  Judg- 
ment must  be  for  a  return  of  the  property  or 
for  the  assessed  value  thereof  at  the  election 
of  the  plaintiff.  Sections  2650  and  7776,  R. 
S.  Mo.  1900.  Now,  while  tbe  property  is  con- 
cededly  worth  $25,  yet  plaintiff  has  not  asked 
for  more  than  $10  in  bis  petition  or  state- 
ment. Consequently,  if  tbe  assessed  value  be 
allowed  to  remain  at  $25,  and  tbe  plaintiff 
should  elect  to  take  the  assessed  value  In- 
stead of  tbe  bull,  there  would  be  a  Judgment 
for  $25  without  any  petition  to  support  that 
amount.  The  plaintiff  could  doubtless  have 
amended  bis  statement  so  as  to  ask  for  the 
increased  value  of  the  bull,  but  he  did  not  do 
so.  A  Judgment  should  rot  be  for  a  greater 
amount  than  the  petition  authorizes,  and  con- 
sequently the  Judgment  as  the  pleadings  now 
stand,  should  not  be  for  $25.  This,  however 
does  not  necessitate  a  new  trial.  Plaintiff 
has  Indicated  his  willingness  to  relinquish 
any  right  to  have  the  value  assessed  at  any 
figure  above  $10.  The  better  procedure,  un- 
der such  drcumstnnces,  would  be  to  allow 
him  to  do  this.  The  plaintiff  will  not  suffer 
by  this  arrangement  since  he  has  the  option 
of  taking  the  bull  itself  or  the  value.  As  the 
record  is  presented  to  us,  he  has  not  made 
his  election,  nor  was  the  Judgment  put  In  the 
alternative  form  as  the  law  directs,  but  is  a 
straigbtout  Judgment  for  $25. 

[4]  The  plaintiff  was  asked,  during  the 
course  of  his  cross-examination.  If  he  bad  not 
pleaded  guilty  to  a  charge  of  petit  larceny, 
and  he  admitted  that  he  had.  The  court  al- 
lowed him  to  explain  that  the  charge  grew 
out  of  the  fact  that  while  on  a  neighbor's 
farm  at  noontide  be  appropriated  two  bun- 


Digitized  by 


Google 


936 


188  SOUTHWBSTB5HN  BBPOETKB 


Creon. 


dies  of  oats  to  feed  Ms  team,  and  tbat,  being 
arrested  for  stealing  the  oats,  he  followed 
the  advice  of  the  prosecuting  attorney  and 
pleaded  guilty,  knowing  fall  well  that  be' 
took  the  oats,  but  not  taking  into  account  the 
further  fact  that  It  was  with  no  Intent  to 
steal.  The  court  then  allowed  the  owner  of 
the  oats  to  give  his  yerslon  of  the  taking  of 
the  oats  tending  to  show  that  they  were  stol- 
en. Afterwards  the  court,  by  an  Instruction 
given  of  its  own  motion,  struck  out  all  of 
this  testimony,  that  of  plaintiff  In  explana- 
tion of  his  plea  of  guilty  as  well  as  that  con- 
tradictory of  such  explanation,  and  the  Jury 
were  told  to  disregard  it  Defendant  now 
claims  that  It  was  prejudicial  error  to  allow 
plaintiff  to  explain  away  the  effect  of  his 
plea  of  guUty,  and  that  such  error  was  not 
cured  by  afterwards  striking  the  testimony 
out  and  telling  the  Jury  to  disregard  it.  In 
view  of  the  fact  that  the  Jury  heard  both 
sides  of  the  question  as  to  whether  plaintiff 
stole  the  oats,  and  In  view  of  all  the  circum- 
stances In  the  case,  we  are  not  disposed  to 
regard  the  matter  as  of  sufficiently  prejudi- 
cial character  to  reverse  the  Judgment.  The 
Jury  are  presumed  to  have  followed  Instruc- 
tions and  dismissed  from  their  minds  both 
the  explanation  and  the  evidence  refuting  It, 
leaving  the  plea  of  guilty  standing  in  full 
force  against  plaintiff  and  affecting  his  cred- 
ibility. Of  this  defendant  should  not  com- 
plain. 

Instruction  No.  4  given  by  the  court  of  Its 
own  motion  was  not  a  withdrawal  of  all  the 
evidence  as  to  plaintiff's  plea  of  guilty  to 
the  charge  of  petit  larceny.  The  only  pur- 
pose the  evidence  of  such  conviction  was  of- 
fered for  was  to  affect  the  credibility  of 
plaintiff's  testimony.  The  instruction  prop- 
erly told  the  Jury  this,  and  that  they  should 
consider  such  conviction  for  that  purpose 
only,  and  not  as  substantive  evidence  in  It- 
self establishing  the  ownership  of  the  calf. 

The  Judgment  as  shown  in  the  record  is 
not  In  the  form  prescribed  by  the  statute. 
Plaintiff  in  his  brief  offers  to  remit  the  ex- 
cess above  $10  if  the  same  is  required.  This 
should  be  done  within  ten  days  from  the  an- 
nouncement of  this  opinion,  and,  upon  same 
being  filed,  the  Judgment  Is  ordered  set  aside, 
and  the  cause  remanded,  with  directions  to 
enter  Judgment  for  plaintiff,  assessing  the 
value  of  the  bull  at  $10,  and  damages  for 
the  taking  and  detention  thereof  at  1  cent, 
and  against  defendant  and  his  sureties  that 
defendant  shall  return  and  deliver  the  prop- 
erty or  pay  the  assessed  value  thereof,  at 
the  election  of  the  plaintiff,  and  that  plain- 
tiff recover  the  damages  so  assessed  and 
costs.  If  plaintiff  does  not  file  his  consent  to 
reduce  the  assessment  of  value  to  $10  within 
ten  days  as  above  provided,  the  judgment  to 
stand  reversed,  and  the  cause  remanded  for 
a  new  trial.    All  concur. 


MODBC  MILL  00.  t.  CAROLINA,  0.  &  O. 
RY.  CO. 

(Snpt«me  Court  of  Tennessee.    Oct  24,  1916.) 

1.  Casbiebs  $s>89—  Gabbiaqb  or  Goods  — 

CONVEBBION. 

An  initial  carrier  was  not  guilty  of  conver- 
sion of  goods  when  it  failed  to  prevent  an  in- 
spection by  the  buyer  prior  to  his  payment  of 
the  draft  attached  to  the  bill  of  lading,  on  the 
line  of  the  delivering  carrier,  even  though  it 
resulted  in  the  rejection  of  the  goods  and  the 
nonpayment  of   the  draft. 

[Ed.    Note.— For    other    caaes,    see    Carrieifl; 
Cent  Dig.  U  324-330;    Dec  Di«.  «=»89.] 

2.  Oabbiebs  ^=>46  —   SHiPtiENT  or  Goods 
— GoNTBACT— What  Law  Govkbns. 

The  law  of  the  place  where  a  contract  for 
the  shipment  of  goods  is  made  must,  in  the  ab- 
sence of  proof  of  a  contrary  intention  of  the 
parties,  be  looked  to  for  the  creation  of  obliga- 
tions imposed  by  and  the  interpretation  of  any 
rights  arising  out  of  it 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent.  Dig.  {  220;    Dec.  Dig.  «=>46.] 

3.  Sales  ®=3l68(l)— Sai.b  bt  SAHFIJ^^PUB• 
chaseb's  Right  or  Inspection. 

A  purchaser  of  goods  by  sample  has  the  legal 
right  to  inspect  tliem  on  arrival  and  before  pay- 
ment of  the  seller's  draft  attached  to  a  bill  of 
lading  and  without  production  of  the  bill  of  lad- 
ing, to  ascertain  whether  they  correspond  to 
sample,  and,  if  not,  to  refuse  to  take  them. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i  403 ;  Dec.  Dig.  <S=»168(1).] 

4.  Sales   4=>342— Salb   by    Saufu!)— Rejec- 
tion—Sellee's  Remedy. 

Where  a  shipment  of  goods  is,  in  all  re- 
spects, such  as  the  shipper,  selling  by  sample, 
bad  agreed  that  it  should  be,  and  is  rejected  by 
the  buyer  without  cause,  the  shipper's  remedy 
is  by  suit  against  the  buyer  for  the  agreed  price. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  943-946;   Dec.  Dig.  «S3342.] 

5.  Cabbiebs  ®=175 — Cabbiaoe  of  Goods  — 
Pbovision  or  Bujj  or  Lading — Stobage. 

Under  a  bill  of  lading,  providing  that  no 
carrier  should  be  liable  for  any  loss  or  damage 
caused  by  the  act  or  default  of  the  shipper,  and 
that  property  not  removed  by  the  party  entitled 
to  receive  it  within  48  hours  after  notice  of 
arrival  might  be  kept  in  the  car,  depot,  or  ware- 
house at  the  carriei's  responsibility  aa  waT»- 
housemaa  only,  or  might  be  stored  in  a  licensed 
warehouse  at  the  cost  and  risk  of  the  owner,  a 
licensed  warehouseman,  to  whom  the  terminal 
carrier  delivered  the  goods  upon  performance 
of  the  contract  of  shipment  and  the  buyer's  re- 
fusal to  accept  and  the  shipper's  failure  to  care 
for  them  after  notice,  was  the  agent  of  the  ship- 
per, through  its  own  default,  and  not  the  agent 
of  either  carrier. 

(EM.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  i§  764,  765;   Dec.  Dig.  i8=»175.] 

6.  Cabbiebb  (S=»177(3)— Cabbiaqc  or  Goods— 
Stobaob— LiABii-rrY. 

If  the  flour  after  removal  to  the  warehouse 
was  negligently  stored  or  unlawfully  sold  at  the 
instance  of  the  delivering  carrier,  ijie  shipper 
as  owner,  could  look  alone  to  the  delivering 
carrier,  and  the  warehousemen,  aa  the  responsi- 
ble parties,  and  not  to  the  initial  carrier,  which 
had  no  part  in  the  keeping  or  disposal  of  the 
flour  after  its  delivery  to  the  warehousemen. 

[Ed.    Note.— For    other   cases,   see    Carriers, 
Cent  Dig.  ;§  779-789 ;   Dec.  Dig.  «=»177(3).] 
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7.  Cabbiebs  «=>121— Cabbiaob  or  Goods  — 

Ltabilitt— Shipper's  Act. 
Even  where  the  relationship  of  common  car- 
tier  and  shipper  exists  the  carrier  is  not  liaUe, 
where  the  loss  is  caused  by  the  shipper's  act, 
whether  that  act  is  one  oi  negligence,  misad- 
Tenture,  or  misfortune. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  H  631-636;   Dec.  Dig.  <8s>121.] 

Certiorari  to  CJourt  ot  Civil  Appeals. 

Action  by  the  Model  Mill  Company  against 
the  Carolina,  CUncbfield  &  Ohio  Beilway 
Company.  From  a  judgment  of  the  Court  of 
Civil  Appeals,  reversing  a  decree  of  the  chan- 
cellor for  the  plaintiff  on  the  appeal  of  both 
the  plaintiff  and  the  defendant  and  dismiss- 
ing the  suit,  the  plaintiff  petitions  for  cer- 
tiorari.   Judgment  affirmed. 

Tliad  A.  Cox  and  Ben  H.  Taylor,  both  of 
Johnson  City,  for  plaintiff.  T.  H.  Morris,  of 
Johnson  City,  for  defendant. 

BHOHANAN,  J.  The  bill  sought  a  decree 
against  the  railway  company  for  $850  and 
Interest,  and  rested  on  the  theory  that  the 
railway  company  converted  to  its  own  use 
a  carload  of  flour,  shipped  over  its  line.  It 
appears  that  on  January  17,  1911,  the  Model 
Mill  Company,  through  one  of  its  several 
agents,  made  a  conditional  sale  of  200  bar- 
rels of  flour  to  Murphy  &  Co.,  of  Augusta, 
Ga.  $4.25  per  barrel,  delivered  at  Augusta, 
Ga.,  was  the  price  agreed  on,  and  it  was 
agreed  that  the  quality  of  the  flour  should 
be  equal  to  that  of  a  sample  shown  Murphy 
&  Co.  by  the  sales  agent  of  the  mill  company. 
Pursuant  to  this  agreement  the  Mill  Com- 
pany delivered  200  barrels  of  flour  to  the 
railway  company,  at  Johnson  City,  on  the 
date  aforesaid,  and  consigned  the  flour  to 
itself.  Incorporated  in  the  bill  of  lading 
was  an  order  to  the  railway  company  to 
notify  Murphy  &  Co.  on  arrival  of  the  ship- 
ment at  Augusta.  The  mill  company  paid  all 
freight  charges  from  the  point  of  origin  to 
the  point  of  destination  of  the  shipment. 
The  railway  company  issued  its  bill  of  lad- 
ing and  delivered  the  same  to  the  mill  com- 
pany, to  which  the  latter  attached  Its  sight 
draft  on  Murphy  &  Co.  for  $860.  These  pa- 
pers it  delivered  to  a  bank  in  Johnson  City, 
to  be  sent  to  a  bank  in  Augusta  for  collec- 
tion of  the  amount  of  the  draft,  and  thereup- 
on delivery  of  the  bill  of  lading  to  Murphy 
&  Co.  The  latter  document  contained,  among 
others,  the  following  clause: 

"The  surrender  of  thja  original  order  or  bill 
of  lading  properly  indorsed  shall  be  required  be- 
fore delivery  of  the  property.  Inspection  of 
property  covered  by  this  bill  of  lading  will  not 
be  permitted  unless  provided  by  law,  or  unless 
permission  is  indorsed  on  this  original  bill  of 
lading,  or  given  in  writing  to  the  shipper." 

The  bill  of  lading  also  set  out  the  routing 
of  the  car  to  be  via  the  line  of  the  defend- 
ant company,  and  the  Cliarleston  &  Western 
Carolina  Itailway  Company,  the  former  be- 
ing the  initial,  and  the  latter  the  delivering 


carrier.  The  bill  of  lading  was  signed  by 
the  shipper,  and  the  initial  carrier.  In  due 
course  the  shipment  arrived  at  Augusta,  and 
Murphy  &  Co.  were  notifled  thereof  by  the 
delivering  carrier,  and  there  was  likewise 
timely  arrival  at  Augusta  of  the  draft  with 
bill  of  lading  attached,  and  the  Augusta 
bank  tendered  the  latter  to  Murphy  &  Co., 
and  demanded  payment  of  the  draft.  Where- 
upon Murphy  &  Co.,  while  the  shipment  was 
still  in  the  car  at  the  depot  of  the  delivering 
carrier,  claimed  the  right  to  Inspect  the  flour 
for  the  purpose  of  determining  whether  or 
not  the  quantity,  condition,  and  quality  of  the 
flour  shipped  was  the  same  as  that  agreed  to 
be  purchased.  The  delivering  carrier  grant- 
ed the  right  of  Inspection.  Murphy  &  Co. 
Inspected  the  flour,  and  rejected  It,  and 
refused  to  pay  the  draft,  on  the  gronnd  that 
the  flour  shipped  was  two  grades  lower  than 
the  sample.  Of  these  facts  the  shipper  was 
given  immediate  notice  by  the  delivering  car- 
rier, and  was  requested  to  give  further  in- 
structions respecting  the  disposition  of  the 
car.  The  latter  the  shipper  failed  to  do,  and 
it  resulted  that  the  shipment  was  held  in  the 
car  by  the  delivering  carrier,  from  the  date 
of  its  arrival  at  Augusta,  on  January'  21, 
1911,  on  which  date  it  was  inspected  and 
rejected  by  Murphy  A  Co.,  until  February  27, 
1911,  on  which  date  it  was  taken  from  the 
car  and  stored  in  a  licensed  warehouse  in 
Augusta,  pursuant  to  authority  so  to  deal 
with  it  conferred  by  section  6  of  the  con- 
ditions agreed  to  by  the  initial  carrier  and 
the  shipper  in  the  bill  of  lading.  Said  sec- 
tion 5  reads: 

"Property  not  removed  by  the  party  entitled 
to  receive  it  within  forty-eight  hours,  (exclusive 
of  legal  holidays),  after  notice  of  its  arrival 
has  been  duly  sent  or  given  may  be  kept  in 
car,  at  depot,  or  place  of  delivery  of  the  carrier 
or  warehouse,  subject  to  reasonable  charge  for 
storage  and  the  carrier's  responsibility  as  ware- 
houseman only,  or  it  may  be,  at  the  option  of 
the  carrier,  removed  to  and  stored  in  a  public 
or  licensed  warehouse  at  the  cost  of  the  owner, 
and  there  held  at  the  owner's  risk,  and  without 
liability  on  the  part  of  the  carrier,  and  subject 
to  a  lien,  for  all  freight  and  other  lawful  charg- 
es indnding  a  reasonable  charge  for  storage." 

The  flour  remained  stored  in  the  licensed 
warehouse  until  August  10,  1911,  at  which 
time  it  was  sold  by  the  warehouseman,  be- 
cause it  had  begun,  a  few  days  prior  to  the 
sale,  to  show  signs  of  deterioration  In  qual- 
ity. On  January  30,  1911,  the  Model  Mill 
Company  wrote  the  following  letter  to  the 
initial  carrier: 

"C.  O.  ft  O.  By.  Co.  to  Model  Mill  Co.,  Dr. 
"To  amount  of  car  of  flour  C.  P.  87004,  from 
Johnson  City,  January  17,  1011,  to  order 
notify  Murphy  &  Co.,  Augusta,  Ga.  336- 
110#  Jute  sacks.  .200  Bbls.,  at  $4.25,  Bbl. 
del'd.  ..$850.00. 

"This  car  of  flour  was  opened  by  Murphy  & 
Co,  without  surrender  of  B./L.,  and  rejected  on 
a  technicality  that  the  same  was  not  up  in 
grade. 

"We  know  positively,  and  are  willing  to  make 
affidavit,  that  we  shipped  exactly  the  grade 
of  flour  we  sold  them,  and  as  the  market  has 
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declined  considerably  since  this  sale  was  made, 
we  maintain  that  Ifurphy  ft  Oo.  were  looking 
for  an  excuse  to  reject  the  flour,  and  when  al- 
lowed to  open  the  car  before  paying  our  draft, 
to  get  possession  of  the  B./L.  took  advantage  of 
the  opportunity. 

"We  attach  herewith  copy  of  original  invoice, 
and  request  that  your  company  take  up  our 
draft  as  soon  as  returned  to  our  bank,  in  order 
obtain  R/L.  to  use  in  support  of  this  claim. 
R.  R.  to  Mr.  W.  A.  Starrit,  C./A.,  with  re- 
quest to  handle  without  delay. 

"Xoura  truly,  Model  MiU  Co., 

"J.  W.  Ring.  Pres." 

No  damage  was  done  to  the  flour  during 
shipment  from  Johnson  City  to  Augusta,  and 
no  damage  occurred  to  It  while  It  remained 
in  the  railroad  car  at  Augusta.  It  remained 
In  that  car  subject  to  the  mill  company's  or- 
ders for  disposition,  of  which  fact  the  Mill 
Company  had  knowledge,  from  the  date  of 
its  above  letter,  January  30,  1911,  until  Feb- 
ruary 27,  1911.  No  damage  was  done  to  the 
flour  In  removing  it  from  the  car  to  the  ware- 
house. It  remained  in  the  warehouse  sub- 
ject to  the  shipper's  order  for  disposition 
from  February  27,  1911,  until  sold  August 
10,  1911.  Signs  of  deterioration  did  not  ap- 
pear in  the  flour  until  two  or  three  days 
prior  to  its  sale.  The  flour  was  sold  at  |2.75 
I)er  barrel,  and  the  net  amount  realized  on 
the  sale  was  $442.10,  which,  with  Interest  at 
6  per  cent,  from  date  of  sale,  the  defendant 
co;.ipany,  by  its  answer  to  the  amended  bill, 
on  behalf  of  the  delivering  carrier,  offered  to 
pay  into  court,  and  did  pay  Into  court,  by 
certified  check  payable  to  the  clerk  and  mas- 
ter, who.  In  response  to  an  order  of  refer- 
ence, reported  to  the  court  that  said  sum 
bad  been  paid  over  to  the  Model  Hill  Com- 
pany. The  flour  had  declined  in  market  val- 
ue about  15  cents  per  barrel  between  the 
date  of  shipment  and  of  its  arrival  in  Au- 
gusta, but  this  decline  in  value  was  not  caus- 
ed by  act  of  either  of  the  carriers.  The 
special  chancellor  confirmed  the  reports  of 
the  clerk  and  master,  and  decreed  that  in  ad- 
dition to  the  net  proceeds  of  the  sale  already 
paid  to  the  mill  company  that  it  should  re- 
cover from  the  Initial  carrier  $260  freight 
and  $72.80  interest  from  August  10,  1911, 
making  a  total  of  $332.80  and  costs.  From 
this  decree  the  Initial  carrier  prayed  and 
perfected  a  broad  appeal,  and  the  Model 
Mill  Company  prayed  and  perfected  an  ap- 
pe&l  from  so  much  of  the  decree  as  denied 
it  a  recovery  for  the  sum  oi  $850  and  inter- 
est. The  Court  of  Civil  Appeals  reversed 
the  decree  of  the  chancellor  and  dismissed 
the  suit.  The  case  is  before  us  on  the  mill 
company's  petition  for  certiorari  and  assign- 
ments of  error. 

[1-4]  By  the  first  of  these  it  Is  insisted 
that  the  initial  carrier  was  guilty  of  a  con- 
version of  the  flour  to  its  own  use  when  it 
failed  to  prevent  an  Inspection  by  Murphy  & 
Co.,  prior  to  payment  of  the  draft.  It  is 
urged  that  the  inspection  enabled  Murphy  & 
Co.  to  "create  and  inv«it  some  objection  to 
the  flour  in  order  to  reject  it,  and  thereby 


save  itself  from  loss  by  reason  of  the  t&ll  in 
price  of  16  cents  on  the  barrel."  This  propo- 
sition is  unsound.  By  the  eighth  paragraph 
of  complainant's  bill  it  is  averred  that  the 
clause  of  the  bill  of  lading  relative  to  In- 
spection was  made  in  Johnson  City,  Tenn., 
and  "is  subject  to  the  laws  of  this  state,  and 
must  be  governed  by  same  In  its  interpreta- 
tion, and  in  all  and  any  actions  brought  for 
breach  of  same."    We  agree  that: 

"The  law  of  the  place  where  the  contract  is 
made  must,  in  the  absoice  of  proof  of  the  in- 
tention of  the  parties  to  the  contrary  at  the 
time  of  making  the  contract,  be  looked  to  for 
the  creation  of  obligations  imposed  by  and  the 
interpretation  of  any  rights  arising  out  of  it" 
Hutchinson  on  Carriers,  vol.  1  (8d  Ed.)  < 
201. 

But  It  has  long  been  the  settled  law  of 
this  state  that  a  purchaser  such  as  Murphy 
&  Co.  is  disclosed  to  have  been  has  the  legal 
right  to  inspect  such  a  shipment  as  that 
here  involved  before  payment  of  the  draft, 
aud  without  production  of  the  bill  of  lading. 
Murphy  &  Co.  had  this  right  of  inspection 
in  order  to  ascertain  if  the  flour  was  in  qual- 
ity, quantity,  and  condition  such  as  it  had 
agreed  to  purchase,  and  in  the  event  it  was 
not,  to  reject  the  flour  and  refuse  to  take  It 
Such  was  the  holding  of  this  court  in  Charles 
V.  Carter,  96  Tenn.  (12  Pick.)  607,  30  S.  W. 
396.  In  that  case  the  shipment  involved  was 
a  carload  of  Irish  potatoes.  It  was  an  order 
to  notify  shipment,  and  went  from  a  shipper 
at  Memphis,  Tenn.,  to  a  conditional  purchas- 
er in  Kansas  City,  Mo.  In  the  present  case 
Murphy  &  Co.  bad  not,  prior  to  the  ship- 
ment, seen  or  accepted  it  as  fulfilling  the 
agreement  of  the  shipper.  The  latter  had, 
by  the  means  aforesaid,  undertaken  to  pro- 
tect Itself  from  bad  faith  on  the  part  of  Mur- 
phy &  Co.,  and  therefore  it  is  but  Just  that 
the  law  should  accord  to  Murphy  &  Co.  the 
right  of  inspection,  to  the  end  that  bad  faith 
on  the  part  of  the  shipper  be  not  successfully 
practiced.  If  the  shipment  was  In  all  re- 
spects such  as  the  shipper  had  agreed  It 
should  be,  and  was  without  Just  cause  re- 
jected by  Murphy  &  Co.,  the  shipper  had  its 
remedy  by  suit  against  Murphy  &  Co.  for  the 
agreed  price.  At  all  events,  however  the 
matter  be  reasoned  out,  it  is  clear  upon  au- 
thority that  where  a  carrier  grants  the  right 
of  inspection  in  such  a  case,  his  act  does  not 
amount  to  a  conversion  of  the  goods,  al- 
though it  may  result  in  a  rejection  of  the 
goods  and  subsequent  nonpayment  of  the 
draft  by  the  drawee.  Dudley  v.  Chicago,  M. 
&  St  P.  R.  Co.,  58  W.  Va.  604,  52  S.  E.  718, 
3  L.  R.  A.  (N.  S.)  1135,  112  Am.  St  Rep.  102 ; 
Hutchinson  on  Carriers  (2d  Ed.)  {  393;  Lyons 
V.  Hill,  46  N.  H.  49,  88  Am.  Dec.  189;  Aaron 
V.  Adams  Exp.  Co.,  276  L.  J.  183. 

[S]  The  second  and  only  other  question 
made  by  petitioner  is  that  when  the  flour  was 
sold  by  the  warehouseman,  the  price  realized 
was  below  the  market  price  at  the  time  of 
the  sale,  and  that  the  sale  was  made  without 
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compliance  yrith  tbe  law  goTemlng  such 
sales,  and  waa  therefore  under  tbe  operation 
of  tbe  federal  statute  and  amendments  regu- 
lating commerce  between  tbe  states,  a  con- 
version of  tbe  goods  by  tbe  Initial  carrier. 
This  Insistence  must  be  rejected.  Tbe  ware- 
houseman was  the  agent  of  the  shipper,  and 
not  tbe  agent  of  either  of  the  carriers.  When 
Murphy  &  Co.  rejected  the  shipment  and 
refused  to  pay  the  draft,  tbe  shipper  became 
boimd  under  condition  6  of  the  bill  of  lading 
to  receive  tbe  flour. 

[S]  It  is  shown  that  the  shipper  bad  due 
notice  of  the  arrival  of  tbe  car  at  destina- 
tion. It  is  clear  that  the  shipper  did  not, 
within  48  hours,  exclusive  of  legal  holidays, 
after  it  received  such  notice,  remove  the 
shipment  from  the  car  in  wlilch  it  arrived  at 
the  point  of  destlnatloiu  Tbe  shipper  was 
therefore  in  default.  It  failed  to  discharge 
Its  duty  with  respect  to  this  shipment,  under 
section  6  quoted  supra.  This  failure  brings 
into  play  against  the  shipper  another  one  of 
the  conditions  of  the  bill  of  lading.  It  is 
provided  In  'section  1  of  those  conditions 
"that  no  carrier  or  party  in  possession  of 
any  of  tbe  proi)erty  herein  described  shaU  be 
liable  for  any  loss  or  damage  thereto  caused 
by  •  •  •  tbe  act'  •  •  *  or  default 
of  tbe  shipper  or  owner."  Now  during  all 
tbe  time  that  the  flour  remained  In  the  car 
at  destination  after  the  shipper  received 
notice  of  its  arrival,  and  of  the  rejection  by 
Murphy  &  Co.  the  shipper  was  in  default 
under  section  6,  and  when  the  flour  passed 
from  the  c|ir  Into  the  custody  of  the  licensed 
warehouse^  the  latter  became  the  agent  of 
tbe  shipper  under  section  6,  and  there  was  a 
final  termination  of  tbe  contract  of  carriage. 
That  contract  was  discliarged  by  perform- 
ance, so  far  as  any  llablUty  under  it  by  ei- 
ther of  tbe  carriers  was  concerned.  If  the 
delivering  carrier  thereafter  intermeddled 
with  the  disposition  of  the  shipment  by  the 
warehouseman,  its  act  in  so  doing  cannot  be 
ctmnected  wttb  the  original  contract  of  car- 
riage, for  that  contract,  as  above  indicated, 
bad  already  been  discharged.  If  an  unlaw- 
ful sale,  or  negligent  storing,  of  the  flour  was 
made,  at  tbe  instance  of  the  delivering  car- 
rier, by  tbe  warehouseman,  after  the  origi- 
nal contract  of  carriage  was  discharged,  it 
Is  clear  that  the  shipper,  as  owner  of  tbe 
floor,  must  look  alone  to  tbe  delivering  car- 
rier and  the  warehouseman  as  the  responsi- 
ble parties;  the  Initial  carrier  cannot  be 
beld  responsible  because  it  had  no  part  or 
lot  In  the  keeping  or  disposal  of  the  flour 
after  Its  delivery  to  tbe  warehouseman.  See 
Milling  Co.  V.  Railroad  Co.,  91  Kan.  783,  139 
Pac.  397;  Norfolk  &  W.  Ry.  Co.  v.  Stuart 
Draft  Co.,  109  Va.  184,  63  S.  B.  415;  Louis- 
viUe  &  N.  R.  R.  Co.  v.  Brewer  (1913)  183 
Ala.  172,  82  South.  098;   4  R.  C.  L.,  {  229. 

[7]  If  the  shipper,  as  the  party  entitled  to 
receive  the  flour  under  section  5  of  the  bill  of 


lading,  bad  discharged  Its  duty  In  respect  of 
receiving  and  caring  for  the  same  at  the 
point  of  destination,  it  Is  clear  that  there 
would  have  been  no  deterioration  in  the 
quantity,  quality,  or  condition  of  the  flour, 
and  no  sale  of  same  by  the  warehouseman. 
We  have  heretofore  held  that: 

"Even  in  cases  where  the  relationship  of 
common  carrier  and  shipper  does  exist,  the 
common  carrier  is  not  Uaole  where  the  loss  is 
caused  by  the  shipper's  act,  whether  that  act 
be  one  of  negligence,  or  misadventure,  or  mis- 
fortune." PencU  Co.  v.  RaUroad  Co.,  124  Tenn. 
(16  Gates)  67,  184  S.  W.  613,  32  L.  R.  A. 
(N.  S.)  323. 

Tbe  Judgment  of  tbe  Court  of  Olvll  Appeals 
was  correct,  and  is  aflkmed. 


WEHUNT  T.  STATE. 

(Supreme  Court  of  Tennessee.     Oct  5,  lOlOL) 

Indictment  and  iNroaicATioN  <s=s>lll(8)  — 
Nboativino  Bzoeftion  ov  Statutb— Cax- 

BTIRO    PiSTOIm    ' 

Under  the  statute  providing  that  it  shall 
not  be  lawful  for  any  person  to  carry  publicly 
or  privately  any  kind  of  pistol,  except  the  army 
or  navy  pistol,  which  sliall  be  carriM  openly  in 
the  hand,  an  indictment  charging  that  defend- 
ant, on  a  specified  date,  unlawfully  carried  "a 
pistol  for  the  purpose  of  going  and  being  armed, 
against  tbe  peace  and  dlfniity  of  tbe  state,"  was 
insutficient  tor  Its  omission  to  charge  that  tlie 
'weapon  was  not  an  army  or  navy  pistol  car- 
ried openly  in  the  hand. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  297;  Dec.  Dig. 
«=>111(3).] 

Error  to  Circuit  Court,  Bradley  County; 
S.  C.  Brown,  Judge. 

Jim  Wehunt  was  convicted  of  carrying  a 
pistol,  and  to  review  his  conviction  he  brings 
error.  Judgment  reversed.  Indictment  quash- 
ed, and  suit  dismissed. 

Mayfleld  &  Mayfleld,  of  Cleveland,  and 
Eugene  E.  Ivins,  of  Athens,  for  plaintiff  in 
error.  Attorney  General  Frank  M.  Thomp- 
son, for  the  State. 

NEIL,  C.  J.  Tbe  plalntUt  in  error  was  con- 
victed in  the  circuit  court  of  Bradley  county, 
on  the  charge  of  carrying  a  pistol.  He  has 
appealed  to  this  court  and  assigned  errors. 

The  only  question  which  It  Is  necessary  to 
consider  arises  on  the  presentment  It  reads, 
omitting  tbe  formal  parts: 

"That  Jim  Wdiunt  heretofore,  oo  the  28th 
day  of  March,  1915,  in  the  county  aforesaid,  did 
unlawfully  carry  a  pistol  for  the  purpose  of  go- 
ing and  being  armed,  against  the  peace  and  dig- 
nity of  the  state." 

The  plaintiff  in  error  moved  to  quash  tbe 
presentment  on  the  ground  that  it  failed  to 
charge  that  the  pistol  "was  not  an  army  or 
navy  pistol,  carried  openly  In  the  hand." 
The  trial  Judge  overruled  tbe  motion. 

It  Is  insisted  in  behalf  of  the  plaintiff  in 
error  that  tbe  quoted  language  states  In  sub- 
stance the  exception  contained  In  the  statute,     . 
and  that  It  should  have  been  embraced  in  tbe     ' 
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Indictment,  nnder  the  rale  laid  down  In  Mat- 
thews V.  State,  2  Yerg.  (10  Tenn.)  23a 

The  Btatate,  so  far  as  necessary  to  quote, 
reads: 

"That  hereafter  it  shall  not  be  lawful  for  any 
person  to  carry  publicly  or  privately  any  belt 
or  pocket  pistol,  revolver,  or  any  kind  of  pis- 
tol, except  the  army  or  navy  pistol,  usually  used 
in  warfare,  which  shall  be  carried  openly  in  the 
hand." 

In  Porter  t.  SUte,  7  Baxt.  (66  Tenn.)  106, 
an  indictment  was  approved  in  the  form  now 
contended  for,  and  we  think  this  is  the  cor- 
rect view. 

The  rule  approved  In  Uattbews  t.  State, 
supra,  is: 

_  "When  a  statute  contains  provisos  and  excep- 
tions in  distinct  clauses,  it  is  not  necessary  to 
state  in  the  indictment  that  the  defendant  does 
not  come  within  the  exceptions,  or  to  negative 
the  provisos  it  contains.  But  on  the  contrary  if 
the  exceptions  •  •  *  are  stated  in  the  enact- 
ing clause,  it  will  be  necessary  to  negative  them 
in  order  that  the  description  of  the  crime  may, 
ia  all  respects,  correspond  with  the  statute." 

The  rule  applies  where  the  exception  Is  so 
incorporated  with  the  enacting  clause  that 
the  one  cannot  be  read  without  the  other. 
Steel  T.  Smith,  2  Bar.  ft  Ad.  94;  Jones  v. 
Axon,  1  I^  Raymond,  120;  1  Johns.  304; 
note  to  State  t.  Jones,  2  Xerg.  (10  Tenn.)  22, 
23.  It  is  said,  in  substance,  in  Steel  ▼.  Smith, 
that  the  rule  does  not  apply  where  the  lan- 
guage of  the  section  is  such  "that  the  in- 
gredients constituting  the  offense  may  be  ac- 
curately and  clearly  defined  virlthout  any  ref- 
erence to  the  exception" ;  that  Is,  where  the 
language  defining  the  offense  Is  so  separable 
from  the  exception  that  this  may  be  done. 
But  as  said  in  VilUnes  v.  State,  12  Pick.  (96 
Tenn.)  141,  33  S.  W.  822,  the  mere  fact  that 
the  definition  of  the  offense  and  the  excep- 
tion appear  in  the  same  section  does  not  nec- 
essarily require  that  the  exception  shall  be 
negatived  in  the  Indictment  It  must  appear 
that: 

"The  exception  is  so  intermingled  with  the  of- 
-fense  in  the  language  defining  it,  that  the  latter 
cavuot  be  fully  stated  when  the  former  is  omit- 
ted." 

It  is  pointed  out  in  that  case  eilao,  approv- 
ing and  following  the  opinion  of  Mr.  Justice 
Clifford,  in  United  States  v.  Cook,  17  WalL 
168,  21  L.  Ed.  538,  that  some  confusion  has 
arisen  by  reason  of  the  use  of  the  term  "en- 
acting clause,"  as  suggesting  a  difference  be- 
tween It  and  some  subsequent  section.  "The 
difference"  said  the  learned  Justice,  "Is  to  be 
found,  not  in  the  place  that  the  proviso  oc- 
cupies in  the  statute,  but  rather  in  its  rela- 
tion to  that  clause  of  the  statute  defining 
the  offense.  Is  it  so  Incorporated  with  the 
substance  of  that  clause  as  to  constitute  a 
material  part  of  the  description  of  the  acts, 
omissions,  or  other  ingredients  which  consti- 
tute the  offense?  If  so,  then  the  indictment 
cannot  safely  omit  to  negative  It.  But  if  it 
is  not  so  incorporated,  then  it  is  a  matter  of 
defense,  and  must  be  shown  by  the  other 
party,  though  it  be  in  the  same  section,  or 


even  in  the  succeeding  sentence."  It  Is  the 
logical  connection  of  the  description  and  the 
exception  whidi  controls — the  relation  of 
part  and  wh(de.  Is  the  exception  a  part  of 
the  description  of  the  offense?  That  is  the 
determlnatlTe  question.  And  see  3  Mod.  Am. 
Law,  pp.  298,  299,  {  43.  A  good  illustration 
is  found  in  State  t.  Jones,  supra.  The  stat- 
ute on  which  the  Indictment  in  that  case  was 
founded  described  the  offense  in  the  following 
language : 

"If  any  white  person,  free  negro,  or  mulatto, 
shall  harbor  or  maintain  any  slave  ufithaut  the 
content  of  hi»  or  her  owner,"  such  person  shall 
be  punished,  etc. 

The  indictment  omitted  the  words  which 
we  have  italicised,  and  this  was  held  a  fatal 
defect,  because  the  omitted  words  embraced 
a  part  of  the  description  of  the  offense.  Oth- 
er illustrations  appear  in  our  cases  (Sword 
V.  State,  5  Humph.  [24  Tenn.]  102;  Martin 
V.  State,  6  Humph.  [25  Tenn.]  207 ;  Freeman 
V.  State,  118  Tenn.  95,  100  S.  W.  723),  but  we 
need  not  pursue  the  discussion  further.  Tet 
we  may  add  that  in  I^ambeth  v..  State,  a  dis- 
tinction seems  to  be  entertained  where  the 
matter  of  the  exception  is  peculiarly  within 
the  defendant's  own  Iniowledge,  as,  for  ex- 
ample, his  age  (3  Sh^n.  Cas.  at  pages  758, 
759) ;  also  that  there  necM  be  no  formal  nega- 
tive where  the  very  terms  used  In  the  indict- 
ment necessarily  negative  the  exception,  as 
seen  In  the  first  count  of  the  presentment  in 
State  T.  Jackson,  Infra.  We  think  it  dear 
that  in  the  statute  before  us,  the  words  of  the 
exception  constituted  a  part  of  the  descrip- 
tion of  the  offense,  which  could  not  be  read 
without  them,  and  that  the  exception  should 
have  been  negatived.  We  belleTe,  moreover, 
that  from  the  passage  of  the  act  this  has  been 
generally  so  understood  by  the  profession 
and  the  Judiciary  of  the  state,  and  that  pre- 
sentments have  almost  invariably  appeared 
In  that  form.  At  least  such  is  our  observa- 
tion, based  on  our  experience  both  at  the  bar 
and  on  the  bench.  We  have  a  case,  it  is 
true  (State  t.  Jackson,  1  Lea  [69  Tenn.]  680) 
which  at  first  blush  seems  to  express  a  con- 
trary view,  but  the  opinion  is  susceptible  of 
the  construction  that  the  motion  to  quash 
was  not  good  because  leveled  at  the  whole 
indictment,  when  without  doubt  one  of  the 
three  counts,  in  any  view,  was  good;  the 
first,  which  charged  the  carrying  of  a  "pocket 
pistoL"  This  description  negatlTed  neces- 
sarily the  exception  as  to  the  army  or  navy 
pistol.  The  opinion  In  that  case  is  very-  brief, 
and  rather  obscure.  It  cannot,  at  all  events, 
be  accepted  as  stating  a  rule  different  from 
the  one  we  apply  In  the  present  case  which 
has  been  so  long,  and  so  generally,  approved 
and  acted  on.  Indeed,  the  learned  Justice 
who  delivered  the  opinion  shows  in  a  later 
case  (State  v.  Staley,  3  Lea  [71  Tenn.]  565. 
566)  that  he  fully  recognized  the  rule. 

The  result  is  the  Judgment  of  the  trial 
court  is  reversed,  the  Indictment  quashed, 
and  the  suit  dismissed. 
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HARRISON  V.  STATB. 
(Supreme  Coart  of  Tenneasee.    Oct  21,  191flL) 

SxATnTM    «=»118{1)— TlTU:    AND    SUBJECT    — 
CONSTITUTIONAI.  PbOVISIONB. 

Acta  1909,  c.  202,  entitied  an  act  to  make 
it  unlawful  for  any  person  to  draw  a  check  up- 
on any  other  person,  etc.,  where  the  drawer  of 
such  check  has  not  bad  an  account  or  credit 
with  the  person,  etc.,  upon  whom  it  is  drawn, 
within  60  days  from  the  date  it  ia  drawn,  and 
in  the  body  thereof  making  that  a  misdemeanor, 
and  also  making  it  a  misdemeanor  for  any  per- 
son to  draw  such  check  knowing  that  there  are 
no  funds  to  meet  it,  and  that  it  will  not  be 
honored,  only  one  of  which  subjects  is  indicated 
in  the  title,  is  unconstitutional  as  Tiolative  of 
Const,  art  2,  i  17. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  U  158,  1B9;    Dec.  Dig.  *=»118(1).] 

Error  to  Circuit  Court,  Loudon  County;  S. 
C.  Brown,  Judge. 

Frank  R.  Harrison  was  convicted  under 
the  Btatnte,  making  It  unlawful  for  any  per- 
son to  draw  a  check  on  a  bank  where  the 
drawer  had  not  an  account  within  60  days 
from  the  date  of  the  check,  and  he  brings 
error.    Reversed,  and  case  dismissed. 

Frank  R.  Harrison,  of  Lenoir  City,  for 
plalntUt  in  error.  Wm.  H.  Swlggart,  Jr., 
•Asst  Atty.  Gen.,  for  the  State. 

QREEN,  J.  The  plalntlfl  in  error  was  in- 
dicted and  convicted,  under  chapter  202,  of 
the  Acts  of  1909,  making  it  unlawful  for 
any  person  to  draw  a  check  upon  a  bank, 
where  the  drawer  had  not  had  an  account 
within  60  days  from  the  date  of  the  checK. 

The  so-called  "Bad  Check  Law"  of  1915  la 
not  Involved  in  this  case.  That  law  .was  en- 
acted May  15,  1915,  and  the  offense  here 
charged  was  committed  a  month  prior  thereto. 

It  Is  conceded  by  the  Attorney  General  that 
the  plaintiff  In  error  was  not  guilty  of  any 
fraud  or  bad  fblth,  In  the  transaction  fo^ 
which  he  has  been  Indicted  and  convicted, 
under  the  act  of  1909.  That  act  Is  as  fol- 
lows: 

An  aet  to  be  entitled  "An  act  to  make  it  un- 
lawful for  any  person,  firm,  or  corporation 
to  draw  a  checK  upon  any  other  person, 
firm,  corporation  where  the  drawer  of  such 
checK  has  not  had  an  account  or  credit  with 
the  person,  firm,  or  corporation  upon  whom 
such  check  is  dr&wn  within  a  period  o&  sixty 
days  from  the  date  of  the  drawing  of  such 
check." 

Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee,  that  it  is 
hereby  declared  to  be  unlawful  for  any  person, 
firm,  or  corporation  to  draw  any  check  upon 
any  other  person,  firm,  or  corporation  where 
the  drawer  of  such  check  has  not  had  an  ac- 
count or  credit  with  the  person,  firm,  or  corpora- 
tion upon  whom  such  check  is  drawn  within  a 
period  of  sixty  days  from  the  date  of  the  drnw- 
Ing  of  such  check ;  and  for  any  person  drawing 
any  check  upon  any  person,  firm,  or  corporation 
knowing  that  there  are  not  funds  to  meet  the 
same  and  that  the  same  will  not  be  honored. 

Sec.  2.  Be  it  further  enacted,  that  any  per- 
son, firm,  or  corporation  drawing  a  check  npon 
any  other  person,  firm,  or  corporation  in  viola- 
tion of  section  1  of  this  act,  and  the  check  is 


not  itaid  by  the  bank  or  person  on  whom  it  is 
drawn,  shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  fined  not  less 
than  one  hundred  dollars  ($l0O)  nor  more  than 
two  hundred  and  fifty  dollan  ($260)  and  im- 
prisoned for  a  period  of  not  less  utan  sixty 
days  nor  more  than  ninety  days. 

Sec.  8.  Bte  it  further  enacted,  that  this  act 
take  effect  from  and  after  its  passage,  the  public 
welfare  requiring  it 

Passed  April  20,  1909. 

There  Is  much  controversy  as  to  whether 
this  statute  applies  to  such  a  case  as  we 
have  before  us.  We  do  not  find  it  necessary 
to  determine  this  question.  Inasmuch  as  the 
act  Is  plainly  unconstitutional. 

In  the  brief  of  the  Attorney  General,  it  is 
said  that  two  offenses  are  created  by  chap- 
ter 202,  of  the  Acts  of  1909:  First,  it  is  made 
a  misdemeanor  to  issue  a  check  on  a  per- 
son, firm,  or  corporation  with  whom  the 
drawer  has  not  had  an  account  or  credit  for 
a  period  of  60  days  prior  to  the  date  of  the 
drawing  of  said  check ;  second.  It  is  made  a 
misdemeanor  for  any  person  to  draw  such  a 
check  knowing  that  there  are  no  funds  to 
meet  the  same,  and  that  the  same  will  not  be 
honored. 

Obviously,  this  la  a  correct  analysis  of  the 
body  of  the  statute. 

Looking  to  the  caption,  we  find  that  it  In- 
cludes only  the  one  offense,  to  wit,  the  draw- 
ing of  the  check  upon  a  bank  where  the 
drawer  has  had  no  credit  within  60  days. 
The  prohibition  against  the  drawing  of  a 
check  knowing  that  there  are  no  funds  to 
meet  the  same,  and  that  the  check  will  not 
be  honored,  is  entirely  without  the  scope  of 
this  caption. 

The  act  of  1909  contains  two  subjects,  only 
one  of  which  Is  indicated  by  the  title,  In  vio- 
lation of  section  17,  art  2,  of  the  Constitu- 
tion of  Tennessee. 

This  constitutional  requirement  has  been 
again'  elaborately  considered  at  the  present 
term  and  our  cases  all  reviewed  in  State  v. 
Cumberland  Club,  188  B.  W.  583.  Further 
discussion  here  would  be  superfluous. 

The  judgment  of  the  trial  court  must  ac- 
cordingly be  reversed,  and  the  case  dismissed. 


SIMMONS  V.  SOVEREIGN  CAMP,  WOOD- 
MEN OF  THE  WORLD. 
(Supreme  Court  of  Tennessee.    Oct  26,  1916.) 

Insubakok  «=»756(2)  —  Fbatbrnai,  Bbrkfit 
ilfsurakob— fobfeitvbe  of  (3bbtifi0atb. 
Under  Acta  1905,  c.  480,  providing  that  the 
constitution  and  laws  of  a  fraternal  association 
may  provide  that  no  subordinate  body,  ofScer, 
or  member  ma^  waive  any  provision  of  its 
laws  and  constitution  and  the  same  shall  be 
binding  on  the  association,  and  every  member, 
where  the  constitution  and  laws  of  the  defend- 
ant fraternal  benefit  association  provided  re- 
quired notice  of  a  change  of  occupation  within 
30  days  the  member  should  be  suspended  and 
bis  certificate  null  and  void,  and  that  the  clerk 
of  camp  shall  not,  by  acts,  representations,  or 
waivers,  or  by  vote  of  his  camp,  have  authority 
not  delegated  to  him,  and  that  such  official  has 
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no  authority  to  waive  conditions  of  benefidary 
certificates  or  provisions  of  the  constitution 
or  laws,  where  deceased  changed  hia  occupation 
Crom  farmer  to  locomotive  fireman  without  no- 
tice until  six  months  after  the  lapse  of  the 
SO-day  period,  defendant  was  not  bound  by  any 
act  of  estoppel  or  WBiver  of  the  clerk  of  the 
local  camp  in  receiving  the  notice,  without 
knowledge  or  acquiescence  on  the  part  of  its 
sovereign  officials. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1908;  Dec.  Dig.  «=3T55(2).] 

Appeal  from  Chancery  Court,  Morgan 
County;  A.  H.  Roberts,  Chancellor. 

Suit  by  C.  Simmons  against  the  Sovereign 
Camp,  Woodmen  of  the  World.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed, and  bill  of  complaint  dismissed. 

Cornlck,  Frantz,  McConnell  &  Seymour,  of 
Knoxvllle.  and  Cassell  &  Harris,  of  Harrl- 
man,  for  appellant  J.  M.  Davis,  of  Wart- 
burg,  and  W.  T.  Boswell,  of  Oalcdale,  for  ap- 
pellee. 

WILLIAMS,  J.  This  Is  a  suit  on  a  bene- 
fidary certificate  brought  by  the  widow  of 
Horace  G.  Simmons,  as  beneficiary.  The  as- 
sociation defends  on  the  grround  that  the  de- 
ceased joined  the  order  in  the  state  of  Ar- 
kansas at  a  time  when  he  was  engaged  in 
farming,  and  paid  throughout  after  life  the 
premium  sums  assessed  against  farmer  mem- 
bers, and  that  on  bis  removal  to  tbis  state 
be  had  clianged  bis  occupation  to  that  of 
locomotive  fireman,  without  giving  the  notice 
within  30  days  required  by  the  laws  of  the 
order,  and  without  thereafter  paying  the  In- 
crease In  the  premium  required  from  those 
engaged  In  the  more  hazardous  employment 
Simmons  was  killed  while  working  as  a  fire- 
man. 

The  constltntion  and  laws  of  the  order 
contained  a  provision  that  any  member,  fall- 
ing to  notify  the  derk  of  his  camp  of  such 
change  and  to  make  such  additional  pay- 
ments, "shall  stand  suspended,  and  his  bene- 
ficiary certificate  be  null  and  void." 

The  case  was  tried  before  the  chancellor 
and  a  Jury,  and  on  an  Issue  submitted  the 
Jury  found  that  notice  had  been  given  by 
Simmons  of  his  change  of  occupation  from 
farmer  to  fireman,  to  the  clerk  of  the  local 
camp  In  Arkansas,  within  30  days;  but  we 
find  no  testimony  which  supports  the  finding. 

Another  issue  submitted  was:  Did  the  lo- 
cal camp,  with  full  knowledge  of  Simmons' 
change  of  occupation,  accept  the  dues  of  a 
farmer  from  him  with  the  Intent  to  waive 
the  forfeiture  provided  for  in  his  certificate, 
and  lead  him  to  believe  that  no  forfeiture 
was  claimed  on  account  of  his  change  of  oc- 
cupation? 

To  this  Issue  the  Jury  responded  in  the 
affirmative. 

There  is  some  evidence  tending  to  show 
that,  about  sU  months  after  the  lapse  of  the 
30-day  period,  notice  was  given  to  the  clerk 
of  the  local  camp  of  the  change  in  occupa- 
tion;   but  knowledge  or  acquiescence  on  the 


part  of  the  soverdgn  officials  of  the  order 
was  negatived. 

We  tbink  It  la  manifest  that  there  can  be 
no  recovery;  and  that  the  motion  for  peremp- 
tory instructions  interposed  by  the  order 
should  have  been  sustained,  on  the  ground 
that  It  was  not  within  the  power  of  the  local 
camp  or  its  clerk  to  waive  the  forfeiture  pro- 
vision. 

By  Acts  1906,  c.  480,  i  24,  providing  for 
the  admission  and  regulation  of  such  frater- 
nal associations,  it  is  stipulated: 

'TThe  constitution  and  laws  of  the  asaodadoii 
may  provide  that  no  subordinate  iMdy,  nor  any 
of  its  officers  or  members,  shall  liave  the  power 
or  authority  to  waive  any  of  the  provisjons  of 
the  laws  and  constitution  of  the  association, 
and  the  same  shall  be  binding  on  the  asaocistion 
and  each  and  every  Dieml>er  thereof." 

The  suspension  and  forfeiture  continued 
for  a  period  of  more  than  three  months. 

Among  the  limitations  on  the  iwwer  of  the 
local  officials.  In  the  laws  of  the  order  is  one 
that  the  clerk  of  a  camp  shall  not,  by  acts, 
representations,  waivers,  or  by  vote  of  his 
camp,  have  any  power  or  authority  not  dele- 
gated to  him  or  to  the  camp  by  the  constitu- 
tion and  laws. 

By  another  dause  it  Is  provided  that  no 
such  ofilclal  has  the  power  or  authority  U^ 
waive  any  conditions  upon  which  the  benefi- 
dary certificates  are  Issued,  or  any  provision 
of  the  constitution  or  lawsL 

It  Is  competent  for  an  order  of  the  char- 
acter of  tbis  to  thus  limit  the  authority  of 
their  subordinate,  local  agents,  and  when  this 
is  done  such  agents  cannot,  by  any  acts  of 
estoppel  or  waiver,  nothing  else  appearing, 
bind  the  association. 

In  Modern  Woodmen  of  America  t.  Tevls, 
117  Fed.  369,  54  C.  C.  A.  293.  It  was  said: 

"The  acts  of  this  local  clerk  beyond  the 
scope  of  his  prescribed  authority,  in  the  abcenoe 
of  notice  or  knowledge  of  and  acquieacence  io 
them  by  some  of  the  principal  omcers  of  the 
society,  constituted  no  waiver,  estoppel,  or 
contract  of  the  assodation.  They  were  not 
the  acts  of  the  sodety,  and  the  insured  and  the 
beneficiaries  were  charged  with  biowledge  of 
that  fact" 

See,  also,  Brlttenham  v.  Sovereign  Camp. 
W.  O.  W.  (Mo.  App.)  167  S.  W.  687;  Jones  t. 
Modem  Brotherhood  of  America,  153  Wis. 
225,  MO  N.  W.  1059;  Bacon,  Benefit  Societies 
(3d  Ed.)  f  434. 

The  case  is  dearly  to  be  differentiated 
from  Foresters  v.  Cunningham,  127  Tens. 
621,  156  S.  W.  192.  In  that  case  It  appeared 
that  the  act  of  waiver  or  estoppel  was  that 
of  a  deputy  supreme  chief  ranger,  with  head- 
quarters In  Nashville,  and  that  he  "was  In- 
vested with  all  the  authority  and  power 
which  pertain  to  the  dilef  executive  officer 
of  the  order  within  the  territory  over  which 
he  had  Jurisdiction."  The  court  held  In  fa- 
vor of  the  beneficiary,  since  that  officer  exer- 
cised the  power  of  the  sovereign  camp  in  so 
far  as  the  act  relied  upon  as  a  waiver  was 
concerned.  Reversed  and  bill  of  complaint 
dismissed. 
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MICHBMN  TIRE  CO.  t.  HBARN. 
(No.  6705.) 

(Court  of  CivO  Appeals  of  Texas.    San  Antonio. 
Oct  n,  1916.) 

Banebuftot  e=s>426(2)  —  Dischabos  —  Debts 
EIxcLUDED— "Fiduciary  Capacity." 
A  dealer  to  whom  goods  were  consigned  un- 
der a  contract  retaining  title  in  the  consignor 
and  requiring  the  dealer  to  hold  the  proceeds  of 
any  sale  in  trust  for  the  consignor  and  to  remit 
the  same  less  the  dealer's  commission  is  not 
acting  in  a  fiduciary  capacity,  so  that  the  debt 
for  goods  sold  by  bim  is  barred  by  a  discharge 
in  bankruptcy  under  Bankruptcy  Act  July  1, 
1898,  c.  541,  30  Stat.  550  (U.  S.  Comp.  St.  1913, 
f  9601)  §  17,  subd.  4,  since  "fiduciary  capacity 
in  that  act  implies  a  fiduciary  relationship  ex- 
isting before  or  independent  of  the  particular 
transaction  out  of  wlUch  the  debt  arose. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  {{  787,  793-807;  Dec.  Dig.  <8=> 
426(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fiduciary  Capacity.] 

Appeal  from  Washington  County  Court; 
W.  R.  Ewlng,  Judge. 

Action  by  the  MIchelin  Tire  Company 
agaln&t  EL  L.  Hearn.  Judgment  for  the  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Mathls,  Teague  &  Embrey,  of  Brenham, 
for  appellant.  Searcy  &  Botta,  of  Brenham, 
for  appellee. 

MOURSUND,  J.  Appellant  sued  appellee 
on  September  2,  1914,  for  $529.06,  upon  a 
verified  itemized  account,  baaed  upon  a  cer- 
tain contract,  covering  a  certain  stock  of 
automobile  tires  consigned  and  delivered  to 
appellee  by  appellant. 

On  September  21,  1914,  appellee  filed  a  mo- 
tion to  stay  the  proceedings,  alleging  that  he 
bad  filed  bis  application  in  voluntary  bank- 
mptcy,  and  had  on  July  15,  1914,  been  duly 
adjudged  a  bankrupt  by  tbe  District  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Texas.    This  motion  was  granted. 

On  May  17, 1915,  appellee  answered  to  the 
effect  that  tbe  court  had  on  November  27, 
1914,  granted  him  a  discharge  from  all  his 
debts ;  that  appellant's  claim  was  a  provable 
one  in  bankruptcy,  and  did  not  come  within 
any  of  tbe  classes  of  claims'  not  affected 
by  a  discharge. 

The  appellant,  by  supplemental  petition, 
answered  In  substance  that  his  debt  was  not 
affected  by  the  discharge  in  bankruptcy,  for 
the  reason  that  it  was  created  by  the  fraud, 
embezzlement,  misappropriation,  and  defal- 
cation of  appellee  while  acting  in  a  fiduciary 
capacity. 

The  cause  was  tried  without  a  Jury,  and 
Judgment  entered  that  appellant  take  noth- 
ing by  its  suit 

Appellant  contends  the  debt  sued  upon  was 
created  by  the  misappropriation  of  appellee 
while  acting  in  a  fiduciary  capacity,  and  that 
therefore  It  was  not  affected  by  the  discharge 
in  bankruptcy.    Tbe  contract  upon  which  the 


debt  Is  based  provided  that  until  a  sale  of 
any  of  the  consigned  stock  all  of  same  should 
remain  appellant's  property ;  that  after  sale 
of  any  of  said  consigned  stock  appellee 
agreed  to  bold  the  proceeds  of  such  sale  sep- 
arate and  apa^  in  tTu.st  for  appellant's  use 
and  benefit ;  that  upon  the  10th  day  of  each 
month  the  appellee  would  remit  to  appellant, 
at  Dallas,  the  state  ofRce,  for  all  sales  dur- 
ing the  previous  month,  less  certain  comnils- 
slons,  at  confidential  prices,  and  the  appel- 
lant would  thereupon  replenish  the  stock  in 
his  hands  with  goods  similar  to  those  be  had 
disposed  of.  By  subdivision  4  of  section  17 
of  the  Bankruptcy  Act,  debts  of  the  bank- 
rupt not  affected  by  a  discharge  include  those 
which  "were  created  by  his  fraud,  embezzle- 
ment, misappropriation  or  defalcation,  while 
acting  as-  an  officer  or  In  any  fiduciary  ca- 
pacity." It  is  well  settled  that  the  appel- 
lee in  this  case  was  not  acting  in  a  fiduciary 
capacity  within  the  meaning  of  the  Bank- 
ruptcy Act 

"The  phrase  'fiduciary  capacity'  implies  a  fidu- 
ciary relation  existing  previously  to  or  inde- 
pendently of  the  particular  transaction  out  of 
which  the  debt  arose.  It  does  not  embrace  debts 
arising  in  commercial  dealings  between  principal 
and  agent  or  factor  for  selling  goods  on  commis- 
sion."   5  Cyc.  398,  399. 

In  support  of  the  rule  announced  by  Cyc. 
we  dte  tbe  following  authorities:  Crawford 
V.  Burke,  195  U.  S.  176,  25  Sup.  Ct.  9,  49  L. 
Ed.  147 ;  Tindle  v.  Birkett,  205  TI.  S.  183,  27 
Sup.  Ct  493,  51  t,^  Ed.  763 ;  Upshur  v.  Bris- 
coe, 138  U.  S.  865,  11  Sup.  Ct.  313,  34  L.  Ed. 
931;  Re  Butts  (D.  C.)  120  Fed.  966;  Re 
Basch  (D.  C.)  97  Fed.  761;  Bracken  v.  Mil- 
ner  (C.  C.)  104  Fed.  622;  Inge  v.  Stlllwell, 
88  Kan.  33,  127  Pac.  527,  annotated  In  42 
L.  R.  A.  (N.  S.)  1093. 

Tbe  Judgment  is  affirmed. 


SUPREME  LODGE,  K.  P.,  v.  COOPER. 
(No.  987.) 

(Court  of  Civil  Appeals  of  Texas.    Amarlllo. 
Oct  11,  1916.) 

Courts  €=»97(1)— Staee  Decisis. 

The  decision  of  the  United  States  Supreme 
Court  in  another  case  of  tbe  same  controlling 
facts  will  be  followed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  g  329;    Dec  Dig.  <S=»97(l).l 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  B.  B.  Muse,  Judge. 

Action  by  J.  F.  Cooper  against  the  Su- 
preme Lodge,  Knights  of  Pythias.  Judgment 
for  plaintiff,  and  defendant  appealed.  The 
Judgment  was  affirmed.  On  motion  for  re- 
hearing, rehearing  granted,  former  opinion 
withdrawn,  and  Judgment  reversed  and  ren- 
dered for  defendant. 

Crane  &  Crane,  of  Dallas,  and  H.  P. 
Brown,  of  Cleburne,  for  appellant.  ITlournoy, 
Smith  &  Storer,  of  Ft  Worth,  for  appellee. 


As^for  other  cases  sea  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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HAUL,  J.  In  the  month  of  December, 
1812,  appellee  Cooper  instituted  this  suit 
against  appellant  to  recover  damages  for  the 
alleged  breach  of  contracts,  evidenced  by 
two  certain  certificates  of  insurance  issued 
to  appellee  in  the  years  1881  and  1887,  re- 
spectively, by  a  corporation  known  as  "The 
Supreme  Lodge,  Knights  of  Pythias  of  the 
World,"  alleging  that  the  corporation  was 
duly  Incorporated  in  the  year  1870,  under 
the  laws  of  Congress,  and  by  express  terms 
of  said  law  the  life  thereof  expired  in  the 
year  1690.  February  12,  1915,  plainOff  filed 
his  first  amended  original  petition,  upon 
wUch  the  case  was  tried.  He  alleged  the 
existence  of  the  former  corporation  until  the 
expiration  of  its  charter,  the  conduct  of  its 
business  by  the  unincorporated  society  and 
the  incorporation  of  the  defendant  company 
in  the  year  1894.  The  terms  of  Its  charter 
are  set  out  substantiaUy.  It  is  further  alleg- 
ed that  on,  to  wit,  August  30,  1881,  there  was 
duly  executed  and  delivered  to  plaintiff  by 
said  Supreme  Lodge,  Knights  of  Pythias,  a 
corporation  aa  aforesaid,  chartered  in  1870, 
a  benefit  icertiflcate  in  writing,  in  the  en- 
dowment rank  of  said  order  for  $2,000  in 
the  second  class  of  said  rank,  whereby  said 
corporation  insured  plaintifTs  life  In  the 
sum  of  $2,000,  payable  to  certain  beneficia- 
ries named  in  said  certificate ;  that  plaintiff 
paid  to  said  corporation  the  sum  of  $1.10 
per  month  on  said  certificate  from  the  date 

of  its  issuance  to  the day  of , 

1885,  when  said  certificate  was  surrendered; 
that  on  said  last-named  date  he  surrendered 
to  said  corporation  a  certificate  issued  in 
1881,  and  that  said  corporation  issued  to  Iilm 
in  lieu  thereof,  a  benefit  certificate  In  the 
fourth  class  of  the  endowment  rank  in  said 
corporation,  In  the  sum  of  $2,000,  said  cer- 
tificate being  No.  7461.  He  alleged  the  de- 
struction by  fire  of  this  certificate,  setting 
out  to  the  best  of  his  knowledge  the  terms 
thereof;  that  on,  to  wit,  June  9,  1887,  the 
original  corporation  chartered  in  1870,  is- 
sued to  plaintiff  its  certain  other  benefit  cer- 
tificate In  the  fourth  class  of  said  endow- 
ment rank.  In  the  sum  of  $1,000,  being  No. 
18079,  wlilch  said  certificate  was  also  de- 
stroyed by  fire;  that  at  the  time  of  the  is- 
suance of  said  certificate  the  laws  of  1884 
of  said  corporation  were  In  force ;  that  under 
said  laws  the  rates  then  in  force  should  re- 
main 'the  same ;  that  under  said  certificate 
No.  7461  plaintifTs  payments,  as  fixed  by  the 
law,  were  $1.90  per  month,  and  under  said 
certificate  No.  18079,  the  payments  were 
$1.35  per  month ;  that  be  paid  said  rates  on 
said  certificates  to  said  original  corporation, 
and  the  unincorporated  society  which  suc- 
ceeded it  after  the  expiration  of  its  charter 
untU  June  29,  1884,  and  has  also  paid  the 
premiums  to  the  defendant  from  the  date 
of  its  incorporation  in  1884  until  February 
8,  1898,  the  date  of  the  destruction  of  the 
two  certificates  by  fire ;  that  soon  after  said 
certificates  were  burned  plaintiff  made  ap- 


plication to  defendant  for  duplicates  thereof, 
and  that  only  one  certificate  in  lieu  Of  the 
two  was  issued,  in  the  sum  of  $3,000;  the 
duplicate  certificate  being  in  terms  the  same 
as  the  certificates  theretofore  held  by  him 
and  destroyed.  He  further  alleged  the  loss 
of  the  duplicate  certificate;  that  in  apply- 
ing for  and  accepting,  and  the  defendant,  in 
Issuing  the  certificate  in  1898,  intended  only 
to  supply  plaintiff  with  evidence  of  his  rights 
under  his  contracts  of  Insurance  theretofore 
existing  as  they  were  evidenced  by  the  certif- 
icates which  had  been  destroyed  by  fire,  and 
that  neither  plaintiffs  nor  defendant  Intend- 
ed to  create  a  new  contract  of  insurance  or  to 
change  the  terms  of  the  old  ones ;  that  from 
February  9,  1898,  be  continued  to  pay  to  the 
defendant  the  sum  of  $3.25  per  month  upon 
his  contracts  of  insurance,  as  aforesaid,  un- 
til the day  of ,  1901,  when  de- 
fendant demanded  and  plaintiff  paid  the  sum 
of  $4.90  per  month  upon  his  said  insurance, 
said  payment  being  made  under  protest,  but 
continued  to  be  paid  until  January  1,  1911; 
that  he  continued  to  pay,  under  protest,  the 
rates  according  to  the  laws  of  1910  to  Jan- 
uary, 1811,  upon  the  certificate  issued  to 
him  in  1898,  by  defendant;  that  he  tendered 
the  rate  due  under  previously  existing  laws, 
which  defendant  refused  to  accept;  that  de- 
fendant demanded  $18.75  as  the  amount  of 
plaintiff's  dues  for  the  month  of  February, 
1911,  which  plaintiff  refused  to  pay  and  in 
lieu  thereof  tendered  the  amount  due  under 
his  certificate,  namely,  $3.25,  which  was  re- 
fused by  defendant,  and  he  then  tendered  to 
the  defendant  the  sum  of  $4.90,  which  was 
also  refused,  whereupon  he  offered  to  make 
payment  of  or  for  any  extra  or  special  as- 
sessment which  may  have  l>een  made  upon 
him,  which  the  defendant  also  refused ;  that 
defendant  then  made  known  to  plaintiff  that 
it  would  not  accept  any  sum  or  sums  less 
than  $18.75  per  month  for  his  insurance,  and 
soon  thereafter  wrongfully  declared  the  con- 
tract forfeited  for  nonpayment  of  his  dues 
for  the  month  of  February,  1911.  Plaintiff 
prayed  for  Judgment  for  the  amount  of  any 
and  all  payments  made  by  him  upon  the 
contracts  Of  Insurance  mentioned  in  his 
pleadings,  together  with  such  interest  there- 
on as  the  law  allows,  and,  in  the  alternative, 
if  he  should  be  adjudged  not  entitled  to  re- 
cover the  payment  with  interest,  then  that 
he  have  Judgment  for  the  sum  of  $2,300  the 
cost  of  paid-up  insurance,  etc. 

On  February  22,  1915,  the  defendant  filed 
its  second  amended  original  answer,  consist- 
ing of  general  and  special  exceptions,  general 
dental,  and  special  pleas.  It  is  alleged  in 
substance  that  plaintiflTs  causes  of  action 
against  the  defendant  were  and  are  barred 
by  the  statutes  of  limitation  of  four  years; 
that  if  plaintiff  ever  had  any  cause  or  causes 
of  action  against  the  defendant,  plaintiff 
ought  not  now  to  have  and  maintain  the 
same,  for  the  reason  that  on  or  about  Janu- 
ary 26, 1811,  Joa.  Holt  and  various  other  nam- 


Digitized  by 


Google 


Tez^ 


SUFBEliE  liODOB,  K.  P.,  y.  CX>OPER 


945 


ed  parties,  cerUflcate  lioldera  In  and  memben 
of  the  Insurance  department,  or  endowment 
rank  of  the  defendant,  filed  their  complaint, 
on  behalf  of  themselves  and  of  other  persona 
similarly  situated,  against  the  defendant  In 
equity,  In  the  District  Court  of  the  United 
States  for  the  District  of  Indiana,  In  whldi 
complaint  said  plaintiffs  for  themselves  and 
other  members  of  the  fourth  class  of  the  In- 
surance department,  or  endowment  rank, 
among  other  things,  sought  to  recover  of  the 
defendant  damages  for  the  amount  of  the 
contributions  paid  or  certificates  held  by 
parties  in  the  fourth  class  or  the  value  of 
said  certificates  against  the  defendant.  This 
part  of  the  plea,  by  further  proper  averments, 
interposes  the  defense  of  res  Judicata.  It  is 
further  alleged  that  after  the  passage  of  the 
laws  by  defendant,  and  which  are  complain- 
ed of  .in  this  case,  and  after  said  laws  were 
put  into  effect,  plaintiff  paid  the  rates  re- 
quired of  him  thereunder  and  elected  to  hold 
defendant  liable  for  the  full  face  of  the  cer- 
tificate issued  to  him  in  1898,  thereby  form- 
ing a  new  agreement  and  contract  with  de- 
fendant and  obligating  the  defendant  to  pay 
plaintiff  or  his  beneficiary,  in  the  case  of  his 
death,  the  full  amount  of  Insurance;  that 
plaintiff  accepted  and  acquiesced  in  the 
change  of  rate,  causing  the  defendant  to  be- 
come liable  to  him  under  said  changed  con- 
tract, thereby  electing  to  hold  the  defendant 
liable  under  said  contract,  and  estopping  him- 
self from  claiming  any  breach  by  defendant 
of  his  alleged  prior  contracts  with  defendant; 
that  after  said  laws  of  which  plaintiff  com- 
plains were  in  effect,  be  tendered  to  the  de- 
fendant the  amount  due  upon  his  certificate 
of  membership  under  the  l>y-laws  in  force, 
previous  to  January  1,  1911,  thereby  electing 
to  treat  bis-  contract  as  in  full  force  and  ef- 
fect; tliat  he  stood  by  said  election  until  De- 
cember 30,  1912,  at  which  time  he  demanded 
of  the  defendant  the  return  of  the  full  amount 
paid  by  him  under  his  certificates;  that  de- 
fendant never  in  any  way  assumed  or  became 
liable  upon  the  contracts  made  by  plaintiff 
with  the  original  corporation ;  that  it  never 
received  any  assets  or  properties  of  the  ex- 
tinct corporation,  nor  of  the  unincorporated 
society;  that  In  1898,  after  the  destruction 
of  his  certificates  by  fire,  plaintiff  applied  In 
writing  to  the  defendant  for  a  new  certifi- 
cate, with  change  of  beneficiary  and  not  for 
duplicates  of  his  old,  destroyed  certificates, 
and  the  defendant  Issued  to  him  such  new 
certificate,  thereby  entering  into  a  new  con- 
tract, which  terminated  and  rendered  void 
all  previous  contracts;  that  such  certificate 
was  subject  to  the  constitution,  charter,  and 
laws  of  the  defendant  existing  In  1898,  under 
the  provision  of  which  the  defendant  had  fall 
power,  right,  and  authority  to  pass  the  laws 
of  1910  complained  of  by  plaintiff  and  which 
were  binding  upon  plaintiff,  and  upon  his 
failure  to  comply  therewith  he  forfeited  any 
and  all  claims  and  rights  against  the  defend- 
188  S.W.-60 


ant;  that  defendant's  power  and  authority  is 
derived  frtnn  and  governed  by  the  charter 
granted  it  by  the  Congress  of  the  TTnited 
States  under  which  defendant  was  author- 
ized to  pass  the  laws  conqjlained  of,  and  that 
plaintiff,  having  become  a  member  of  the  de- 
fendant corporation,  at  the  date  of  its  incep- 
tion, and  having  continuously  remained  a 
member  from  said  date  until  the  passage  of 
the  laws  complained  of,  said  laws  were  and 
are  binding  on  him  and  contrary  to  his  rights 
in  any  claim  against  the  defendant,  and  are 
dependent  upon  conditions  In  the  charter  and 
are  governed  by  the  laws  of  the  United  States 
and  the  decisions  of  the  courts  of  the  United 
States,  and  by  the  constltntlon  and  by-laws 
of  the  defendant 

It  Is  further  alleged  that  defendant  had  no 
authority  to  receive  premiums  from  plaintiff 
except  upon  the  condition  that  he  would  com- 
ply with  its  charter,  constitution,  and  laws, 
and  that  under  its  said  charter  and  act  of  in- 
corporation, under  and  by  virtue  of  the  laws 
of  the  United  States,  the  express  authority 
was  given  defendant  to  amend  its  constitu- 
tion and  by-laws,  and  the  amendments  of 
such  laws  as  complained  of  in  this  case  were 
but  the  exercise  of  the  right  conferred  upon 
it  by  its  charter;  that  the  other  provisions  of 
the  laws  of  1910,  which  in  addition  to  the 
raise  in  rates  were  alleged  as  breaches  of 
plaintiff's  contract,  had  been  in  full  force  and 
effect,  and  were  embraced  in  the  laws  of  the 
old  corporation  for  more  than  four  years  be- 
fore the  passage  of  tlie  laws  complained  of  by 
plaintiff,  and  that,  therefore,  any  claim  by 
the  plaintiff  that  such  provisions  breached 
his  contract  was  barred  by  limitation ;  that 
the  measure  of  damages,  even  if  defendant 
could  be  held  liable  at  all,  was  not  the  pay- 
ments of  Interest  made  by  plaintifl  on  all 
certificates  issued  to  him,  but  the  value  of 
the  last  certificate  at  the  date  of  its  alleged 
breach,  or  at  least  only  the  amount  with  in- 
terest paid  upon  the  last  certificate. 

The  court  submitted  the  case  to  the  Jury 
upon  special  issues,  and  upon  the  answers  re- 
turned Judgment  was  rendered  in  favor  of 
plaintiff  for  the  sum  of  ?2,392.28,  with  in- 
terest thereon  from  February  27,  1916,  at 
the  rate  of  6  per  cent,  per  annum,  and  all 
costs  of  suit. 

By  our  original  opinion,  we  affirmed  this 
Judgment,  basing  our  action  mainly  upon  the 
decision  rendered  in  Supreme  Lodge,  Knights 
of  Pythias,  v.  Mlms,  167  S.  W.  835.  It  ap- 
pears from  the  above  analysis  of  the  plead- 
ings in  this  case  that  the  same  control- 
ling issues  are  presented  as  are  found  In  the 
Mlms  Case.  The  parties  hereto  filed  an 
agreem«Dt  in  the  court  below,  by  the  terms 
of  which  either  side  should  have  the  right  to 
read  in  evidence  such  portions  of  the  state- 
ment of  facts  in  the  Mlms  Case  as  should  l>e 
pertinent  to  the  issues  herein.  It  appears 
from  the  record  that  practically  all  of  the 
documentary  evidence  and  oral  testimony  ex- 
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plaaatory  thereof,  which  was  introduced  in 
the  Minis  Case,  was  also  presented  herein. 
The  cases,  therefore,  are  in  all  essential  par- 
ticnlars  IdentlcaL 

Since  onr  original  opinion  was  Iianded 
down  the  Snpreme  Court  of  the  United  States 
has  reviewed  and  reversed  the  judgment  ren- 
dered by  the  Court  of  Civil  Appeals  in  the 
Minis  Case,  241  U.  S.  574,  36  Sup.  Ct.  702, 
60  L.  Ed.  1179. 

While  there  are  several  issues  presented 
hy  the  assignments  herein  whidi  were  not 
considered  in  the  Mims  Case,  the  effect  of  the 
decision  by  the  Supreme  Court  is  to  settle 
this  controversy  adversely  to  appellee  Cooper 
upon  every  question  which  goes  to  the  foun- 
dation of  his  action.  The  effect  of  the  Su- 
preme Court's  holding  is  that  appellee  be- 
came a  monber  of  the  new  corporation  when 
appellant  was  reincorporated  by  the  act  of 
Congress  of  June  29,  1894  (Act  June  29, 
1894,  c.  119,  28  Stat.  96),  that  the  new  cor- 
poration had  the  right,  under  the  act,  to 
amend  its  constitution  at  pleasure,  provided 
such  amendments  did  not  conflict  with  the 
laws  of  the  United  States  or  of  any  state, 
and  that  under  said  act  it  could  so  amend  its 
constitution  as  to  increase  its  rates  of  in- 
surance. 

It  Is  further  held  that  the  provision  in  ap- 
pellee's contract  that  his  monthly  payments 
should  continue  the  same  is  not  to  be  regard- 
ed as  a  contract,  but  as  a  ref^laticm,  subject 
to  the  possibility  that  a  raise  in  rates  may  be 
necessary  In  order  to  pay  benefits,  and  that 
the  assumption  under  section  3  of  the  act 
could  not  be  deemed  the  assumption  of  a 
contract  tor  immutable  assessments. 

These  being  the  controlling  questions  in 
the  case,  it  Is  unnecessary  for  us  to  consider 
the  other  assignments,  presenting  principally 
questions  of  practice,  and  in  deference  to  the 
decision  of  the  Supreme  Court  of  the  United 
States,  the  judgment  is  reversed  and  render- 
ed for  appellant 


UHB  V.  LAMBERT,  Mayor  pro  tem.,  et  al. 
(No.  6809.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Oct  11,  1916.) 

1.  Appkal  and    Ebbor   ®=>843(1)— Review— 
Mattebs  fob  Detebmination. 

An  appellate  court  will  not  decide  questiong 
unnecessary  to  the  affirmance,  reversal,  or  ren- 
dition of  the  judgment  attacked  on  appeal. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  3331-3335,  3337-3341; 
Dec  Dig.  <S=»843(1).] 

2.  Municipal   Cobpobations    <S=>184(1)— Ob- 
binances—Chabtebs— Police. 

Where  the  charter  of  a  city  authorized  the 
commissioners  of  police  and  fire  departments 
to  appoint  all  members  of  the  two  departments, 
an  ordinance  authorizing  the  mayor  to  appoint 
special  police  who  should  hold  office  during  his 
term  unless  otherwise  determined  by  him  is 
invalid  as  being  in  violation  of  the  powers  of 


the  conunlssionera  of  police  and  lire  depart- 
ments. 

[EM.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  K  488-400;   Dec  Dig. 

«=»184(1).] 

3.  Municipal   Cobpobations    ®=3l84(l>— Po- 

ucB— "Special  Policeice.v." 
Thongh  the  charter  of  a  city  authorised  the 
mayor  to  appoint  special  poUcemen,  an  ordi- 
nance authorizing  the  mayor  to  appoint  spe- 
cial policemen  to  hold  office  during  his  term 
unless  otherwise  determined  by  hmi  and  to 
be  under  his  absolute  control  is  invalid,  the 
term  "special  policeman"  not  embracing  such 
an  armed  guard,  but  being  intended  to  designate 
one  who  is  not  a  meml>er  of  a  permanent  and 
organized  poUce  force,  but  merely  engages  to 
do  temporary  police  duty  in  a  particular  place 
on  a  special  occasion  (citing  Words  and  Phras- 
es, Special  Policeman). 

[EM.  Note. — For  other  cases,  see  Municipal 
(Corporations,  CJent  Dig.  U  488-490;  Dec  Dig. 
«=»184(1).] 

Appeal  from  District  C!oart,  Bexar  County; 
W.  F.  Ezell,  Judge. 

Action  by  Robert  F.  Uhr  against  J.  R. 
Lambert,  Mayor  pro  tern.,  and  others.  From 
a  judgment  issuing  an  injunction,  plaintiff 
appeals.    Affirmed. 

Jos.  Ryan,  Frank  H.  Wash,  and  Scott  & 
Dodson,  all  of  San  Antonio,  for  appellant 
George  R.  GlUette,  R.  J.  McMillan,  and  Robt 
O.  Harris,  all  of  San  Antonio,  for  appellees. 

FLY,  0.  J.  Appellant,  as  plaintiff  in  the 
court  below,  sought  to  obtain  an  injunction 
restraining  and  protiibiting  the  mayor  and 
mayor  pro  tem  of  the  dty  of  San  Antonio 
"from  appointing  any  special  police  for  the 
city  of  San  Antonio."  The  court  granted  a 
temporary  injunction — 

"restraining  each  of  the  defendants,  (Clinton 
O.  Brown  as  mayor  and  J.  B.  Lambert  as  mayor 
pro  tem  of  the  city  of  San  Antonio  from  Sep- 
tember 1,  1916,  and  continuously  thereafter, 
pending  final  trial  hereof,  from  apprcwing  any 
pay  rolls  for  the  city  of  San  Antonio,  dis- 
bursing city  of  San  Antonio  funds,  having  there- 
on the  names  of  any  special  policemen  now 
acting  or  hereafter  appointed  under  said  ordi- 
nance, and  from  approving  any  vouchers  or 
warrants  drawn  against  the  funds  of  said  city 
in  payment  of  services  rendered  after  Septem- 
ber 1,  1916,  as  special  jpolicemen  under  said 
ordinance  upon  plaintiff  giving  bond  in  the  sum 
of  $500." 

The  judgment  was  not  in  terms  responsive 
to  the  pleadings,  as  appellant  aslied  for  an 
injunction  prohibiting  the  appointment  of 
special  policemen,  while  the  court  enjoined 
the  approval  of  any  pay  rolls  for  special  po- 
Ucemen appointed  under  and  by  the  authority 
of  a  certain  ordinance  hereinafter  comment- 
ed upon. 

[1]  Appellant  makes  no  attack  upon  the 
Judgment  rendered  by  the  court,  the  only  as- 
signment of  error  being: 

"The  court  erred  in  holding  that  section  25 
of  the  charter  of  the  city  of  San  Antonio  was 
not  repealed  by  the  adoption  of  the  amend- 
ments thereto  introducing  commission  form  of 
government" 

The  holding  as  to  the  validity  of  section  23 
Is  no  part  of  the  Judgment,  but  merely  is  a 
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reason  given  for  rendering  the  Judgment, 
and  the  Judgment  can  and  will  be  sustained 
by  this  court  wlthont  reference  to  the  exist- 
ence of  section  26.  The  whole  object  of  the 
appeal  seems  to  be  to  obtain  an  opinion  of  this 
court  as  to  the  validity  of  section  25  of  the 
charter,  and  no  complaint  la  made,  through 
an  asslgnmoit  of  error,  that  the  Judgment  does 
not  In  terms  restrain  appellees  from  making 
appointments  under  the  ordinance.  It  Is  not 
Incumbent  on  an  appellate  court  to  decide 
questions  not  necessary  to  the  affirmance, 
reversal,  or  rendition  of  a  Judgment,  and  all 
the  relief  to  which  appellant  is  entitled  can 
be  given  without  passing  on  the  validity  of 
section  25. 

[2,  3]  The  petition  assails  the  validity  of 
section  25,  because  it  was  the  basis  of  an  or- 
dinance providing  for  the  appointment  of 
special  policemen,  and  the  attack  Is  made  on 
appointments  under  and  by  vlrtne  of  the  or- 
dinance based  on  section  25  of  the  charter, 
which  was  a  part  of  the  old  charter,  and  Is 
included  in  the  new  or  amended  charter  upon 
the  hypothesis  that  It  is  not  in  conflict  with 
any  of  the  provisions  of  the  amendments. 
That  section  gave  the  mayor  the  authority 
to  appoint  special  policemen,  not  a  perma- 
nent body  of  armed  men  in  such  numbers  as 
might  suit  the  will  and  purposes  of  the 
mayor.  In  arriving  at  the  condnsion  that 
the  ordinance  was  invalid,  it  was  not  nec- 
essary to  pass  upon  the  validity  of  section 
26;  for,  however  valid  It  might  be,  It  does 
not  authorize  the  enactment  of  an  ordinance 
that  would  place  the  mayor  In  command  of 
a  permanent  armed  constabulary  force,  un- 
limited in  numbers,  as  thoroughly  imder  his 
authority  and  control  as  any  military  organ- 
isation could  be  under  the  control  of  its  offi- 
cers. Such  an  ordinance  would  undermine  a 
commission  charter,  and  would  be  subversive 
of  popular  government 

Appellees  have  filed  a  cross-assignment  at- 
tacking the  Judgment  of  the  court  granting 
the  injunction  against  paying  the  salaries  of 
special  policemen.  The  charter  of  the  dty 
of  San  Antonio,  as  amended  in  1911,  gave 
the  commissioner  of  the  police  and  flre  de- 
partments the  authority  to  appoint  all  the 
members  of  the  two  departments.  Brown  v. 
Uhr,  187  S.  W.  381.  Such  being  the  case  any 
ordinance  which  attempts  in  any  manner  to 
curtail,  weaken,  or  destroy  the  appointing 
power  placed  in  the  commissioner  is  null  and 
void.  On  June  80,  1016,  the  Commissioners 
of  the  city  of  San  Antonio  passed  an  ordi- 
nance In  regard  to  special  police,  which  is  in 
direct  conflict  with  aection  16  of  the  city 
diarter.  It  sought  to  dothe  the  mayor  with 
the  power  to  appoint  and  commission  certain 
policemen,  to  hold  office  during  the  mayor's 
term  of  office,  unless  otherwise  determined  by 
him,  and  who  are  placed  under  the  absolute 
control  and  direction  of  the  mayor.  It  was 
in  fact  an  attempt  to  create  another  and 


separate  body  of  policemen  from  the  one  con- 
templated by  the  charter,  which  body  of  men 
would  not  be  under  the  control  of  the  com- 
missioner of  the  police  department,  but 
would  be  absolutely  independent  of  him. 
Such  a  body  of  men  would  not  be  compre- 
hended within  the  terms  Of  section  25  of  the 
charter.  If  It  be  valid;  for  it  was  never  con- 
templated, even  under  aldermanic  rule,  that 
the  mayor  should  have  under  his  absolute 
control,  during  the  whole  of  his  incumbency 
in  office,  a  body  of  armed  men  appointed  by 
him  and  whose  tenure  of  office  would  depend 
upon  his  autocratic  wiU  alone.  The  members 
of  this  contemplated  organization  are  desig- 
nated "spedal  policemen,"  but  they  are  not 
what  Is  usually  meant  when  using  the  word 
"special."  They  are  like  unto  all  general 
policemen,  save  and  except  that  they  are  at 
the  absolute  disposal  of  the  mayor.  Special 
policemen,  as  named  in  section  25,  are  those 
designed  for  a  particular  purpose,  as  in  op- 
position to  those  designed  for  the  general 
duties  of  regular  policemen.  The  "spedal 
policemen"  Intended  by  the  ordinance  were 
to  be  clothed  with  all  the  power  and  duties 
of  regular  policemen,  in  no  manner  difTerlng 
from  them  except  that  they  were  to  be  the 
mayor's  own  police,  dependent  on  him  for 
their  appointment  and  continuance  in  office. 
The  term  "spedal  policeman"  is  used  to  des- 
ignate one  who  Is  not  a  member  of  a  perma- 
nent and  organized  police  force,  but  who 
merely  engages  to  do  temporary  police  duty 
in  a  particular  place  on  a  spedal  occasion. 
Words  and  Phrases,  toL  7,  p.  6586.  That  is 
the  meaning  of  the  term  as  used  in  section 
25,  or  wherever  It  may  he  used.  The  ordi- 
nance Is  invalid  whether  section  25  is  in  ef- 
fect or  not  The  effect  of  the  ordinance.  If 
enforced,  would  be  to  displace  the  charter 
adopted  by  the  people  of  the  dty  of  San  An- 
tonio, and  pnt  the  mayor  in  command  of  a 
body  of  policemen  as  permanent  as  his  will 
might  dictate.  The  ordinance  Is  not  only 
antagonistic  to  the  provisions  of  the  charter, 
but  is  destrudlve  of  the  genius  of  commis- 
sion government 
The  Judgment  will  be  affirmed. 


FATHERREE  T.  PICKENS.     (I^o.  5713.) 
(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   Oct  11,  1916.) 

1.  Appeal  and  Erbob  «s»1171(2)— Review— 
Tbivial  AMOvma. 

An  error  of  30  cents  in  a  Judgment  is  too 
trivial  an  amount  to  warrant  the  appellate  conrt 
is  considering  it. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fg  4547,  4548;  Dec.  Dig.  <&=» 
1171(2).] 

2.  Costs  €i=>234— Oh  ApfkaI/— Modiiication 

or    .TUDOMENT. 

Where  through  errors  in  compntatton  a 
judgment  for  plaintiff  was  too  large,  and  all 
of  the  excess  except  80  cents  was  cured  by 
remittitur,  costs  of  an  appeal  by  defendant  wiU 
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b«  taxed  ag^nst  him,  though  the  appellate  court 
reduced  the  Judgment. 

[Ed.  Note.— For  other  caseB,  see  Coats,  Cent 
Dig.  il  892-890;   Dec.  Dig.  <»=>234.] 

Appeal  from  Zavala  Connty  Court;  O.  A. 
Stubbs,  Jadge. 

Action  by  H.  A.  Pickena  against  W.  T.  Fath- 
erree.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

(Jeo.  C.  Herman,  of  Batesvllle,  for  appel- 
lant M.  II.  Harkey,  of  Crystal  City,  and 
O.  B.  Fenley,  of  Uvalde,  for  appellee. 

VLY,  O.  J.  [1, 21  This  is  an  appeal  from  a 
Judgment  on  a  promissory  note;  the  only 
error  really  presented  being  that  appellee 
recovered  30  cents  more  interest  than  he 
was  entitled  to.  No  effort  was  made  to  cor- 
rect the  error  in  the  amount  of  the  interest 
when  a  remittitur  was  made  of  an  excess 
In  the  Judgment  The  amount  is  too  trivial 
and  insignificant  for  an  appellate  court  to  be 
devoting  Its  time  and  attention  to  it  With- 
ers V.  Patterson,  27  Tex.  491,  86  Am.  Dec. 
613. 

The  Judgment  was  by  default  on  a  debt 
that  was  evidenced  by  a  promissory  note, 
and  the  error  in  the  amount  of  the  Judg- 
ment arose  from  a  credit  on  the'  note  being 
overlooked.  The  motion  for  new  trial  was 
sought  on  the  ground  of  the  excess,  and  it 
was  promptly  cured  by  a  remittitur  of  all 
«xcee8  except  80  cents.  The  remittitur  was 
properly  allowed,  and,  if  this  court  desired 
to  reduce  the  Judgment  by  30  cents.  Judg- 
ment for  costs  of  appeal  would  stUl  be  ren- 
ilered  against  appellant. 

The  Judgment  is  affirmed. 


BOEBOBR  V.   VANDECRIPr.     (No.   6899.) 

{Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Oct  11,  1916.) 

1.  Appbal   and   Ebbob   «=»9M(3)— Kbvibw— 
Findings. 

Where  a  case  was  tried  to  the  court  without 
a  Jury,  findings  based  on  the  credibility  of  wit- 
nesses are  condusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  3904-3905%;  Dec.  Dig. 
<!»994(3).l 

2.  CONTBACTS     «=>75(2)— CONSIDBBAHON— Va- 
LIDITT. 

A  subsequent  agreement  b;  a  creditor  to  ac- 
cept less  than  the  amount  of  bis  debt  must  be 
supported  by  a  consideration  to  be  valid;  there- 
fore an  agreement  by  a  lessor  to  accept  a  sum 
less  than  the  face  of  rent  notes  in  consideration 
of  the  lessee's  surrendering  possession  at  a  fixed 
time  is  unenforceable,  where,  by  the  terms  of 
the  lease,  the  lessee  was  bound  to  surrender  pos- 
session at  that  time. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §|  280-285;   Dec.  Dig.  <S=»75(2).] 

8.  Appeal  and  Ebbob  «=3690(1)— Bkvikw  — 
Bkcobd. 
In  disposing  of  an  assignment  of  error  com- 
plaining of  the  admission  of  testimony,  the  ap- 


pellate court  is  confined  to  the  testimony  aa 
stated  in  the  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  {f  2897,  2904;   Dec.  Dig.  «=» 

4.  Appeal  and  Ebbob  «=s>1051{1)— Rkvikw— 

Habiclkss  Ebbob. 
The  admissioB  of  testimony  aa  to  state- 
ments made  by  the  defendant's  agent  to  plain- 
tiCTg  counsel  was  harmless,  where  the  testimony 
correctly  stated  defendant's  contentions,  and  re- 
lated to  the  terms  of  written  instruments 
which  were  before  the  court 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  U  4161,  4162,  4165,  4166; 
Dec.  Dig.  <S=105ia).]  '       ^ 

6.  New  Tbial  «s>108(S)— Nkwlt  Discovkbed 

Evidence— Right  to. 
A   new   trial   will  not  be  granted   on   the 
ground  of  newly  discovered  evidence  tending  to 
establish   an   agreement  which   was   unenforce- 
able because  of  want  of  a  good  consideration. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  {  228;   Dec.  Dig.  «=al08(3).] 

Appeal  from  Wharton  County  Court;  W. 
O.  Davis,  Judge. 

Action  by  Samuel  Vandegrift  against 
George  A.  Boerger.  From  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Hall  ft  Barclay,  of  Wharton,  for  app^ 
lant 

MOURSUND,  J.  AppeUee  sued  appellant 
upon  a  promissory  note  for  $500,  and  appel- 
lant pleaded  that  said  note  had  been  given 
by  him  to  appellee,  together  with  another 
not^  for  the  same  amount,  in  payment  for  the 
lease  of  160  acres  of  land,  which  lease  en- 
titled him  to  retain  possession  until  Decem- 
ber 31,  1914;  that  after  the  execution  of 
said  notes  api)ellee  agreed  with  appellant  to 
reduce  each  of  such  notes  to  the  extent  of 
$100,  in  consideration  of  the  agreement  by 
api>ellant  to  give  possession  of  the  leased 
premises  to  appellee  on  December  1,  1914, 
instead  of  December  31,  1914;  that  he  had 
compiled  with  bis  agreement  by  delivering 
possession  prior  to  December  1,  1914,  and 
had  tendered  to  appellee  $400  in  payment 
of  the  amount  due  on  the  note  sued  on  ac- 
cording to  such  agreement  but  appellee  de- 
clined to  acc^t  such  amount 

Appellee  denied  that  he  ever  made  such 
agreement  as  was  alleged  by  appellant;  de- 
nied that  appellant  was  entitled  to  retain 
possession  of  the  leased  premises  until  De- 
cember 31,  1914,  and  alleged  that  under  the 
lease  contract  he  was  entitled  to  possession 
on  December  1,  1914 ;  alleged  that  some  time 
after  the  maturity  of  the  first  note  appellant 
falsely  represented  to  him  that  another  land- 
lord in  the  neighborhood,  named  Woodfin, 
bad  reduced  the  rent  to  be  paid  by  his  ten- 
ants on  account  of  the  wet  season  and  poor 
croi)a,  and  appellee  agreed  that.  If  said  Wood- 
fin  reduced  the  rent  he  would  do  likewise, 
and  would  reduce  the  first  note  to  $400,  and 
if  appellant  would  pay  the  other  note  prompt- 
ly on  November  1,  1914,  the  date  of  its  ma- 
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tarlty,  he  woald  redace  the  same  to  the  ex- 
tent of  ¥100;  that  In  fact  Woodfln  did  not 
reduce  rents,  and  appellant  did  not  pay  the 
second  note  when  due. 

Upon  a  trial  without  a  Jury  Judgment  was 
r^dered  in  favor  of  appellee  for  the  fall 
amount  sued  for. 

[1,  2]  Appellant  contends  that  the  Judgment 
is  not  supported  by  the  evidence.  The  evi- 
dence was  conflicting,  each  of  the  litigants 
testifying  in  accordance  with  the  allegations 
of  his  pleading,  and  each  was  supported  by 
other  testimony  tending  {o  sustain  his  con- 
tention. The  court  passed  upon  the  credibil- 
ity of  the  witnesses,  decided  against  appel- 
lant, and  such  finding  is  binding  upon  ns. 
In  addition,  it  appears  that  appellant,  in 
order  to  escape  liability  upon  his  promis- 
sory note  for  |S00,  pleaded  that  a  new  con- 
tract had  been  entered  into,  under  the  terms 
of  which  be  was  to  pay  only  $400  in  satis- 
faction of  the  note  due  November  1,  1914. 
The  only  consideration  pleaded  was  that  he 
agreed  to  d^ver  possession  of  the  leased 
premises  on  December  1,  instead  of  December 
31,  1914,  which  last-mentioned  date  he  al- 
leged was  the  one  fixed  by  the  lease  contract 
for  the  surrender  of  possession.  He  did  not 
allege  that  any  mistake  had  been  made  by 
the  scrlvenei'  In  reducing  the  lease  contract 
to  writing,  nor  even  that  the  contract  was 
ambiguous.  The  lease  contract  introduced 
in  evidence  provides  for  the  delivery  of  pos- 
session on  December  1,  1914.  It  therefore 
appears  that  the  only  consideration  pleaded 
by  appellant  for  the  subsequent  agreement 
was  the  promise  by  him  to  do  something 
which  he  was  already  bound  by  his  written 
contract  to  do.  Therefore  he  failed  to  prove 
any  consideration  for  the  alleged  agreement 
to  reduce  the  note  to  the  extent  of  $100. 
That  such  a  subsequent  agreement  must  be 
based  upon  a  valid  consideration  Is  well 
settled  by  the  decisions  of  our  courts.  Whit- 
sett  V.  Cam^,  124  S.  W.  445;  Wlalker  v. 
Torallnson,  44  Tex.  Civ.  App.  446,  98  8.  W. 
906;  Terrell,  Atkins  &  Harvin  v.  Proctor, 
172  S.  W.  996.  The  first  assignment  Is  over- 
ruled. 

[3,4]  By  the  second  assignment  complaint 
is  made  of  the  admission  of  the  testimony 
of  J.  H.  H.  Dennis,  attorney  for  appellee, 
with  rebpect  to  a  conversation  between  B. 
R.  Taylor  and  himself  concerning  the  note 
and  lease  contract.  It  appears  that  Taylor 
liad  written  the  note  and  lease  contract; 
that  appellant  had  deposited  $400  with  him 
in  his  capacity  as  banker,  to  be  paid  appellee 
upon  delivery  of  the  note,  this  being  done 
after  appellee  had  declined  to  accept  the  $400 
tendered  him  18  days  after  the  maturity  of 
the  note;  that  Taylor  called  on  Dennis  and 
told  him  that  appellant  contended  the  note 
was  not  due  until  December  1,  1914,  and  the 
lease  was  not  to  be  surrendered  until  De- 
cember 31,  1914,  and  had  asked  him  to  look 
at  such  Instruments ;  that  Dennis  permitted 


Taylor  to  examine  the  papers;  tiiat  he  call- 
ed Taylor's  attention  to  the  fact  that  the 
note  and  lease  contract  were  as  claimed  by 
appellee,  and  not  as  appelant  said  they 
were ;  and  that  be  told  Taylor  he  had  drawn 
a  good  contract  The  foregoing  is  the  testi- 
mony of  Dennis  as  disclosed  by  the  bill  of 
exceptions.  The  assignment  of  error  con- 
tains the  statement  that  Dennis  testified 
Taylor  was  the  agent  of  appellant,  and  also 
that  Dennls'  testified  he  and  Taylor  "laughed 
and  Joked  about  the  date  of  the  maturity 
of  the  note  and  the  coimpromise  of  said  ren- 
tal contract."  We  must  confine  ourselves 
to  the  consideration  of  the  testimony  stated 
in  the  bill  of  exceptions.  Such  testimony  was 
objected  to  on  the  ground  that  the  statements 
by  Dennis  and  Taylor  were  made  in  the  ab- 
sence of  appellant,  and  not  acquiesced  In  by 
him,  and  because  the  testimony  tended  to  con- 
vey to  the  court  the  Impression  that  appellee 
was  correct  in  tbe  interpretation  of  the  con- 
tract as  to  the  date  of  its  expiration,  and 
that  appellant  was  In  error  as  to  the  terms 
thereof.  The  statement  by  Taylor  that  ap- 
pellant contended  the  note  was  not  due  until 
December  1st,  and  that  possession  under  tbe 
lease  was  not  to  be  surrendered  until  Decem- 
ber 31st,  could  not  have  Injured  appellant, 
for  his  testimony  is  In  accordance  with  these 
contentions.  The  court  had  the  note  and  con- 
tract before  bim,  and  could  not  have  been 
misled  In  the  construction  thereof  by  what 
Dennis  told  Taylor  or  by  tlje  fact  that  Tay- 
lor failed  to  dispute  the  construction  placed 
upon  tbe  instruments  by  Dennis.  The  as- 
signment Is  overruled. 

[J]  By  the  last  assignment  appellant  com- 
plains of  the  failure  to  grant  a  new  trial  on 
account  of  newly  discovered  evidence.  The 
witness  whose  testimony  is  desired  would 
have  testified  that  he  heard  appellant  and 
appellee  make  a  subsequent  agreement  In 
substance  as  pleaded  by  appellant.  As  before 
pointed  out,  there  being  no  consideration 
shown  for  such  agreement.  It  is  immaterial 
whether  or  not  it  existed.  The  assignment 
is  overruled. 

Judgment  affirmed. 


CHICAGO,  R.  I.  &  G.  RY.  00.  ▼.  WHOR- 
TON.     (No.  1071.) 

(Court  of  Civil  Appeals  of  Texas.     Amarlllo. 
Oct.  18,  1916.) 

Appeal  and  Bbbor  «s»274(1)— B2xoeptiors, 
Bill  or  €='20 — Statement  of  Facts. 
A  statement  of  fact  approved  by  the  trial 
court,  of  presentation  of  objections  and  of  ex- 
ceptions, relative  to  requested  instructions,  all 
before  submission  of  tbe  general  charge,  is  suf- 
ficient to  constitute  proper  exceptions,  as  well 
as  a  bill  of  exceptions. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1631,  1633,  1634,  1641; 
Dec.  Die.  «=»274(1) :  Exceptions,  BiU  of.  Cent 
Dig.  n  21-28 ;  Dec.  Dig.  «=»20.] 
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Appeal  from  Shonuui  Coanty  Court;  C. 
EL  Rowland,  Jodge. 

Action  by  W.  A  Wliorton  against  tbe  Chi- 
cago, Bode  Mand  &  GnU  Railway  Compa- 
ny. From  an  adverse  judgment,  defendant 
appeals.  Heard  on  motion  of  appellee. 
Snstalned  In  part. 

B.  R  Stalcap  and  J.  T.  Powell,  botb  of 
Dalhart,  and  Lassiter,  Harrison  &  Rowland, 
of  Ft.  Worth,  for  appellant.  StaU  *  Elliott, 
of  Stratford,  for  appellee. 

On  Motion  to  Strike  Exceptions  from 
Transcript. 

HENDRICKS,  J.  QCbe  railway  conqtany  at 
the  trial  excepted  to  special  charge  No.  1, 
requested  by  the  plaintiff,  and  submitted  by 
the  conrt  to  the  Jury,  with  the  crittcism  by 
the  appellee  in  its  motion  that  the  exceptions 
should  be  stricken  from  the  record  as  insuf- 
ficient under  the  statute.  The  following  con- 
stitutes the  action  of  the  court  upon  the 
exceptions: 

"The  foregoing  exceptions  are  examined,  ap- 
proved before  the  submission  of  the  general 
charge  and  are  ordered  filed. 

"O.  H.  Rowland,  County  Judge." 

At  the  trial,  the  defendant  railroad  c<Hn- 
pany  also  requested  two  separate  special 
charges  refused  by  the  trial  court,  with  the 
following  addendum  to  each  charge,  exhib- 
iting the  action  of  the  court  in  his  refusal: 

"The  foregoing  charge  having  been  by  me  ex- 
amined before  the  submission  of  the  general 
charge,  and  tbe  same  having  been  by  the  coart 
refused,  the  defendant  then  and  there  excepted 
in  open  court  to  the  refusal  to  give  such  special 
charge,  and  here  tenders  his  bill  of  exceptions, 
which  is  by  the  court  examined  and  approved. 

"[Signed]    C.  H.  Rowland,  County  Judge." 

The  point  is  made  that  the  Instruments 
do  not  constitute  bills  of  exceptions  within 
the  requirements  of  the  decisions  and  the 
statutes,  not  being  in  the  form  of  bills  of 
exception  and  not  shown  to  have  been  sub- 
mitted to  tbe  opposite  party  as  required 
In  bills  of  exceptions;  and  that  they  do 
not  contain  any  showing  that  the  objections 
of  appellant  were  presented  to  the  court  at 
tbe  conclusion  of  the  evidence  and  before 
the  argument  of  the  cause  to  the  Jury. 

The  appellee  dtes  the  case  of  Mutual  Life 
Insurance  CompaU'y  v.  Rhoderlck,  164  8.  W. 
1088,  as  decisive  in  this  caae  on  some  of  the 
questions  involved.  There  ia  a  misconcep- 
tion of  the  holdings  as  applied  to  the  record 
in  that  case.  The  document  of  the  pleader 
In  that  case  did  contain  tbe  exceptions  and 
objections,  with  the  further  declaration  that 
they  were  presented  in  open  court  prior  to 
the  reading  of  the  main  charge.  The  action 
of  the  court  in  that  instance  was  manifest- 
ed only  by  the  word  "refused."    It  was  said: 

"It  is  true  in  this  instance  the  paper  embody- 
ing the  objections  stated  that  tbe  appellant  pre- 
sented the  same  prior  to  tbe  reading  of  the  main 


diarge  to  the  Jury,  and  folly  stated  that  tlie- 
objections  were  overruled,  and  that  the  defend- 
ant excepted  thereto  in  open  court.  The  only 
action,  however,  manifested  by  the  trial  judge, 
is  tbe  refusal  of  the  objections,  and  it  is  clear 
that  this  could  not  be  construed  as  a  bill  of  ex- 
ceptions, and,  for  aught  this  court  may  know, 
the  refusal  may  be  predicated  upon  the  &ct  that 
the  objections  were  tendered  after  the  charge 
was  read  to  the  Jury." 

In  that  case  there  was  no  approval  by  the 
trial  court  of  the  recitations  in  tbe  plead- 
ing mentioned  as  otatemoatg  of  fact;  sim- 
ply a  refusaL 

In  this  case  the  trial  Judge  approves  a 
statement  of  fact  to  the  effect  that  the  ob- 
jections and  exceptions  were  presented  be- 
fore the  main  charge  was  read  to  the  jury^ 
and,  taking  the  Instmments  as  a  whole,  we- 
think  they  are  sufficient  to  constitute  proper 
exceptions,  aa  well  as  a  bill  of  exception& 
No  form  of  words  la  necessary  for  a  bUl  of 
exceptions,  and  If  the  written  statement  of 
the  objections  to  the  decision  of  the  court, 
made  by  a  party  to  the  cause,  is  pr(H>erIy 
certified  to  by  the  judge  who  makes  tbe  decd- 
sion,  and  if  sufficient  matter  Is  contained  ta 
show  the  relevancy  and  bearing  as  to  tbe 
polnti  presented,  the  higher  court  wlU  re- 
view an  alleged  error  brought  forward. 

As  to  the  objections  made  by  appellant 
to  the  main  charge,  and  excepted  to  in  this- 
proceeding  by  the  aH>ellee  In  its  motion,  the 
case  of  Railway  Comi)any  v.  Dickey,  187  S. 
W.  184,  by  the  Supreme  Court,  we  think  is 
sufficient. 

However,  the  objections  made  by  appel- 
lant to  special  charge  No.  2,  requested  by~ 
appellee  and  given  by  the  court,  are  insuf- 
dently  presented  In  the  transcript  to  meet 
the  requirements  of  the  statute,  and  to  that 
extent  the  motion  of  appellee  Is  sustained. 

Sustained  In  part,  and  overruled  in  part.. 


BAKER  et  al.  v.  IVES.     (No.  618.) 

(Court  of  Civil  Appeals  of  Texas.     El   Paso. 
Oct  19,  1916.) 

1.  BAII.BOADB  «=>2S1(6)— Assault  bt  Skrv- 

ANT— LlABILITT. 

A  watchman  whose  duty  it  was  to  look  out 
for  and  arrest  trespassers  and  thieves  in  rail- 
road yards,  having  through  want  of  proper- 
care  or  exercise  of  proper  discrimination  mis- 
taken for  a  depredator  an  innocent  traveler,  hav- 
ing a  right  to  go  through  the  yards,  and  assault- 
ed him,  was  acting  within  the  scope  of  his  em- 
ployment, rendeiij^  his  employer  liable. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  {  908;  Dec.  Dig.  <8=»281(5).] 

2.  A8SAtJI.T  AMD    BaTTEBT    «=>40— DAMAOBB— 

ExcEssrvB  Vkbdict. 
Though  no  serious  permanent  injury  was 
inflicted,  a  bruteJ  and  unprovoked  assault  hav- 
ing been  committed  on  one  rightfully  traveling 
through  railroad  yards,  he  having  been  Sred  on, 
and  clubbed  into  insensibility,  his  person  search- 
ed and  the  contents  of  his  pockets  removed,  and 
this  accompanied  by  violent  and  abusive  lan- 
guage, and  he  on  being  released  being  ordered 
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in  a  most  lustilting  and  btuniliating  manner  to 
leave  the  yards,  a  verdict  for  $1,000  damages 
cannot  be  held  excessive. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  55;    Dec.  Dig.  <S=>40.] 

Appeal  from  Anderson  Gounty  Court;  m. 
V.  Swift,  Judge. 

Action  by  W.  A.  iTes  against  Jas.  A.  Baker 
and  another,  receivers.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Morris  &  Sims,  of  Palestine,  for  appellants. 
Ftmderburk  &  Strickland,  of  Palestine,  for 
appellee. 

HIGQINS,  J.  This  was  a  suit  by  appellee 
for  damages  for  personal  injuries  sustained 
as  the  result  of  an  assault  The  action  was 
against  the  appellants,  as  receivers  of  the 
international  &  Great  Northern  Railway 
Company.  Plaintiff  alleged:  That  a  part  of 
the  railroad  property  of  said  company  oper^ 
ated  and  held  by  the  defendants  as  receivers, 
consisted  of  railroad  yards,  extending  from 
the  depot  in  Palestine  westward  about  one- 
fourth  of  a  mile  to  a  street  crossing,  which 
yards  were  covered  with  switches  and  tracks, 
there  lieing  usually  and  ordinarily  numerous 
trains  and  cars  thereon.  That  the  nearest 
and  most  convenient  way  for  pedestrians  to 
pass  from  and  to  points  near  said  depot,  or 
In  going  to  or  coming  from  points  at  and  near 
the  west  end  of  said  railroad  yards,  is  and 
was  on  or  about  said  7th  day  of  December, 
1914,  to  pass  along  and  between  said  rail- 
road tracks,  and  at  said  time  and  siiice 
long  prior  thereto,  the  defendants,  in  their 
operation  of  said  railroad,  and  with  full 
knowledge  of  the  fact  and  custom,  had  per- 
mitted such  travel  through  said  yards  along 
said  tracks  and  at  least  gave  implied  consent 
for  plaintiff  and  the  public  generally  to  so 
use  said  ways.  That  defendants,  for  the  pro- 
tection of  the  property  of  said  railroad  com- 
pany and  proiperty  in  their  custody  and  con^ 
trol,  from  loss  and  injury  by  trespassers  and 
thieves,  had,  at  said  aforementioned  date 
and  since  prior  thereto,  in  their  employ,  one 
Tom  Grace,  as  guard  and  watchman,  whose 
duty  it  was,  as  agent  and  employ^  of  defend- 
ants, to  police  said  railroad  yards,  grounds, 
and  property,  to  eject  trespassers  therefrom, 
and  arrest  thieves  and  depredators  operating 
in  said  yards.  That  on  or  about  said  7th 
day  of  December,  1914,  plaintiff,  in  the  early 
evening  of  said  day,  started  to  his  home, 
about  a  mile  or  a  little  more  out  near  the 
west  line  of  said  railroad  and,  as  had  been 
Ids  custom  for  nearly  two  months  prior 
thereto,  went  by  the  freight  depot,  and  thence 
westward  through  said  railroad  yards  here- 
inbefore described.  That  soon  after  he  had 
passed  the  east  end  of  said  freight  depot,  he 
was  halted  and  arrested  by  the  said  Tom 
Grace  and  called  upon  by  him  to  answer 
questions  and  account  for  his  presence  at 
said  place,  his  destination,  etc.  That  the  said 
Tom  Grace,  without  cause  or  Just  prcroca- 


tion,  thereupon  committed  an  assault  upon 
plaintiff  by  the  display  and  discharge  of  a 
pistol,  and  by  striking,  beating,  bruising,  and 
wounding  plaintiff  with  a  pistol  or  some  oth- 
er heavy  instrument,  knocldng  plaintiff  Into 
temporary  unconsciousness.  That  he  search- 
ed the  person  of  plaintiff,  taking  such  things 
as  he  could  And,  which,  however,  be  return- 
ed. That,  resulting  from  said  blows,  plain- 
tiff received  personal  injuries.  That  the  said 
Grace,  in  inflicting  upon  plaintiff  such  inju- 
ries, did  so  willfully  and  wantonly  and  in 
total  disregard  of  plaintiiTs  rights  of  per- 
sonal security.  That  the  said  Grace,  in  so 
doing,  professed  to  be  so  doing  in  the  dis- 
charge of  the  duties  of  his  employment,  and 
at  any  rate,  was  acting  within  the  general 
scope  of  his  employment.  The  defendants 
denied  that  any  guard  or  watchman  assault- 
ed the  plaintiff,  but  contended  if  he  did,  that 
he  was  not  acting» within  the  scope  nor  with- 
in the  apparent  scope  of  his  employment, 
and  if  he  committed  any  assault,  it  was  with- 
out the  scope  of  his  employment;  where- 
fore, the  defendants  were  not  liable.  Plain- 
tiff recovered  judgment  for  the  sum  sued  for, 
and  defendants  appeal. 

[1]  Erron  is  first  assigned  to  the  refusal 
of  a  peremptory  instruction  in  favor  of  the 
defendants,  it  being  contended  that  such 
charge  should  have  been  given,  because  it  ap- 
pears from  plaintiff's  own  testimony  that  if 
he  was  assaulted  by  the  defendants'  night 
watchman,  Grace,  be  was  assaulted  at  a  time 
and  place  where  he  had  a  legal  right  to  be ; 
that  from  the  evidence,  he  was  neither  tres- 
passing, depredating,  or  stealing  anything 
and  therefore,  if  the  watchman,  Grace,  did 
strike  him,  as  Be  alleges,  without  provoca- 
tloD,  the  defendants  are  not  liable,  because 
such  action  of  Grace  was  clearly  without  the 
scope  of  liis  employment  and  authority,  and 
without  the  apparent  scope  of  bis  employ- 
mejit  and  authority,  as  he  was  employed  for 
the  purpose  of  removing  trespassers,  arrest- 
ing thieves,  and  preventing  depredators  from 
operating  in  said  yards,  all  of  which  plalatlff 
was  not 

H.  A.  Watts,  chief  special  agent  of  defend- 
ants, by  whom  the  watchman,  Grace,  was  em- 
ployed, testified  as  follows: 

"I  instructed  Mr.  Grace  at  the  time  of  bis 
employment  to  watch  out  for  these  merchandise 
cars  never  making  an  arrest  of  anybody  unless 
he  actually  caught  him  in  the  act  I  also  in- 
structed him  that  the  main  line,  south,  west,  and 
north  bad  l>ecome  a  public  thoroughfare  from 
long  usage  and  to  let  travelers  pass  along  there, 
but  any  one  he  caught  meddling  and  dcprcduting 
to  put  them  out.  *  •  *  He  (meaning  Grace) 
had  no  authority  whatever  to  stop  or  question 
any  one  passing  along  through  the  yards  in  the 
regular  way;    that  was  against  instructions." 

"I  employed  him  the  11th  day  of  November, 
1914,  as  night  watchman,  Palestine  yard,  be- 
cause so  many  cars  were  being  broken  open  and 
robbed  and  burglarized  and  goods  carried  away, 
and  it  was  necessary  on  account  of  depreda- 
tions. •  •  •  Tes;  I  have  heard  of  several 
cases  of  people  asking  the  railroad  employes  for 
matches  at  night  and  trying  to  get  their  watches 
or  rob  them ;  that  is  a  favorite  way  and  an  old 
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way.  Tea,  it  was  left  to  Mr.  Grace's  Judgment 
on  the  instractions  I  had  given  him  to  decide 
whether  a  man  was  oot  of  the  way  or  a  sos- 
piciouB  looking  diaracter  or  not." 

O.  Escott,  witness  for  appellee,  testified: 

"I  have  been  night  watchman  for  the  Inter- 
national &  Great  Northern  Railroad  Ciompany. 
To  the  best  of  my  recollection,  I  worked  for 
the  company  for  5  years  as  night  watchman.  I 
served  also  as  day  watchman  15  or  16  years; 
quite  a  long  time.  •  •  •  Yes;  I  am  familiar 
with  the  duties  as  night  watchman.  *  *  *  If 
the  night  watchman  saw  any  suspicious  men 
around,  it  was  his  duty  to  put  them  out.  •  •  • 
As  I  understood  it,  the  watchman  was  the  only 
man  that  was  to  determine  whether  a  man  was 
a  suspicious  looking  man  or  not.  He  was  the 
only  man  down  there  to  pass  on  it." 

Richard  Ck>mer,  witness  for  appellee,  tes- 
tified: 

"I  am  a  cousin  to  Mr.  Ives.  I  was  with  him 
the  7th  of  December,  1914.  I  got  with  him  that 
night  at  the  oil  miu.  I  left  the  oil  miU  with 
him  about  7  o'clock.  ♦  *  »  We  passed  to  the 
comer  of  depot  that  evening  and  saw  Mr.  Grace 
and  Mr.  Crady  at  the  end  of  the  depot  *  *  • 
I  asked  them  for  a  match.  Mr.  Grace  gave  me 
one.  Tea,  Mr.  Grace,  that  man  right  there.  At 
the  same  time,  the  other  man  looked  down  into 
my  face.  From  there  we  went  on  up  the  track. 
•  •  •  We  had  gone  three  or  four  car  lengths 
when  Mr.  Grace  and  Mr.  Crady  hallowed  to  us 
to  wait  and  we  kind  of  slowed  down.  •  *  • 
Thought  it  was  some  of  the  boys  panted  to  go 
with  us,  and  they  came  up  there,  and  one  of 
them  he  hauled  off  and  shot  down  between  us, 
and  then  asked  my  cousin  where  he  was  going, 
and  he  said  home,  and  he  asked  him  which  way 
did  he  live,  and  my  cousin  said  out  on  Cart- 
mell's  place,  and  then  he  hit  him  in  the  bead 
with  a  gun.  ♦  •  •  When  he  knocked  him 
down,  he  searched  him  and  Mr.  Crady  held  the 
stuff  while  Mr.  Grace  did  the  searching.  Mr. 
Grace  searched  me  and  took  off  of  me  some  little 
change.  I  don't  just  know  what  they  did  take 
off  us.  Took  Ives'  watch  and  took  my  pocket- 
book.  I  had  $2  or  $3.  I  don't  know  exactly. 
Then  they  gave  everything  back  to  us.  Asked 
my  cousin  what  was  going  to  do  then  and  my 
cousin  told  him  was  going  to  the  doctor's  oflice 
and  have  his  head  dressed,  and  then  Mr.  Grace 
asked  Mr.  Crady  what  would  (we)  do  with  them, 
and  I  don't  know  what  Mr.  Crady  said,  but  then 
he  told  my  cousin  after  he  had  gotten  on  his 
feet,  told  us  to  get  on  down  the  road.  He  (Grace) 
said  his  business  was  a  railroad  something.  I 
don't  remember  what;  a  special  something.  I 
don't  remember  what  his  words  were." 
W.  A.  Ives,  appellee,  testified : 

"I  started  honte,  came  out  by  Schuh's  meat 
market,  got  some  meat,  then  went  on  up  Front 
street  there  to  the  First  National  Baqk.  I 
reckon  it  is,  right  on  the  comer  across  the  de- 
pot and  bought  some  hot  tomales;  *  •  •  then 
we  went  on  up  to  the  street  that  leads  out 
across  there  by  the  freight  office.  East  of  the 
freight  office,  we  saw  two  men  sitting  there. 
Richard  Comer  was  with  me.  »  •  •  We 
passed  the  men  there.  Mr.  Crady  was  talking 
to  another  man.  It  was  that  man  there.  Qliey 
were  Mr.  Grace  and  Mr.  Crady.  They  were 
leaning  up  against  that  coal  bin.  Comer  asked 
them  for  a  match.  I  don't  know  which  one  gave 
hira  the  match,  but  we  had  gone  on  about  three 
car  lengths  up  the  track,  west  track,  when  Mr. 
Grace  and  Mr.  Crady  stopped  us  and  wanted  to 
know  where  we  wag  going.  They  walked  up 
and  said,  'Boys,  where  are  you  going  7"  I  said, 
'Going  home.'  He  said,  'Where  do  you  live? 
I  said,  'Down  the  track  about  a  mile.'  He  brung 
out  an  oath  and  said.  "What  do  you  call  down 
the  track  about  a  mile,  »  *  »  and  where  do 
you  livey  I  said,  'Down  the  railroad  track 
about  a  mile.'    Ht  took  out  his  searchlight  and 


sized  me  up,  and  then  he  took  out  Us  ^dh  and 
shot  and  hit  me.  He  shot  the  eronnd  nght  be- 
tween me  and  Comer,  and  then  hit  me  with  thp 
gun,  *  *  *  and  when  I  regained  consdoua- 
neas  *  *  *  he  said,  'What  are  yon  going  to 
do  now?*  •  •  ♦  I  said,  'I  am  going  to  the 
doctor's  office  and  get  my  head  tied  up.'  •  •  • 
So  they  marched  us  on  down  to  the  crossing, 
and  th^  aort  of  turned  off  to  the  roundhouse." 

We  think  the  testimony  quoted  clearly 
sufficient  to  raise  an  taerue  as  to  the  liability 
of  appellants  for  the  act  of  Grace  In  com- 
mltting  an  assanlt  upon  the  appellee.  Bail- 
way  Company  v.  Anderson,  82  Tex.  510,  17 
S.  W.  1039,  27  Am.  St  Rep.  902;  Upocomb 
V.  RaUway  Company,  95  Tex.  5,  64  S.  W. 
923,  65  L.  B.  A.  869,  93  Am.  St  Bep.  804; 
Railway  Company  t.  Parsona,  109  S.  W.  240. 
In  the  case  first  dted,  a  brakeman  bad  tor- 
dbly  ejected  the  plaintiff  from  a  moving 
freight  train,  causing  him  to  fall  beneatb  tbe 
wheels,  whereby  he  was  serioiisly  injured. 
The  suit  was  for  damages  caused  by  ttiis  act 
The  brakeman  was  not  authorized  to  eject 
plaintiff,  although  it  might  have  been  said 
that  it  was  done  in  the  interest  of  the  master. 
In  dificu&aing  the  liability  of  tbe  master  in 
that  case,  Chief  Justice  Gaines  said: 

"To  hold  the  master  liable  for  the  act  of  his 
servant,  it  is  not  necessary  that  the  servant 
should  have  authority  to  do  the  particular  act 
The  act  of  the  servant  may  be  contrary  to  his 
express  orders,  and  yet  the  master  may  be  liable. 
But  the  act  must  be  done  within  the  scope  of 
the  general  authority  of  the  servant  It  must 
be  done  in  furtherance  of  the  master's  business, 
and  for  the  accomplishment  of  the  object  for 
which  the  servant  ia  employed.  For  the  mode 
in  which  the  servant  performs  the  duty  he  ia 
engaged  to  perform,  if  wrongful  and  to  the  in- 
jury of  another,  the  master  is  liable,  although 
he  may  have  expressly  forbidden  the  particolar 
act" 

In  the  case  of  Upscomb  v.  Railway  Com- 
pany, supra,  Ldpecomb  was  abot  at  tbe  sta- 
tion of  tbe  railroad  company  at  Rice,  about 
5  o'clock  In  the  morning  by  one  Gatlln,  wbo 
had  been  stationed  in  tbe  building  by  tbe 
agent  of  tbe  railroad  company  to  keep  watch 
for  and  catcb  burglars.  Tbe  station  had  been 
entered  several  times,  and  goods  in  tbe  pos- 
session of  tbe  express  company  bad  been 
stolen,  and  Moore,  the  agent,  for  several 
nights  before  tbe  killing  of  Lipscomb  had 
kept  watch  in  the  station  until  12  or  1  o'clock, 
and  had  caused  Gatlln  and  one  West  to  arm 
themselves  and  guard  the  station  for  tbe  re- 
mainder of  tbe  night  His  only  Instructions 
to  them  were  to  catcb  the  burglars.  Lips- 
comb and  Davenport  were  the  engineer  and 
fireman,  resi>ectively,  upon  a  freight  train 
of  tbe  railroad  company  which  was  travel- 
ing northward  through  Rice  to  Ennis.  At 
a  point  south  of  Rice,  tbe  boiler  became  so 
impaired  as  to  render  it  impracticable  to  car- 
ry tbe  train  through,  and,  upon  telegraphic 
orders  from  headquarters  at  Ennls,  those  In 
charge  of  it  left  tbe  cars  composing  the  train 
at  one  of  tbe  stations  and  proceeded  north- 
ward with  only  tbe  engine  and  caboose. 
When  Bice  was  reached,  tbe  boiler  bad  fail- 
ed so  that  it  was  Impossible  to  carry  it  fur^ 
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ther,  and  the  engine  and  caboose  were  car- 
ried past  the  station  and  backed  Into  the 
switch  north  of  It.  The  engineer  and  fire- 
man then  went  together  to  the  station  to  re- 
port the  condition  and  get  orders,  which,  ac- 
cording to  some  of  the  evidence,  was  In  line 
of  their  duty.  Finding  the  doors  of  the  wait- 
ing room  locked,  they  went  to  the  window  and 
made  a  noise  which  awakened  Gatlin,  who, 
with  West,  was  asleep  In  the  room,  and  he, 
mistaking  them  for  burglars,  fired  his  gun  at 
Lipscomb  whom  he  saw  at  the  window,  and 
Inflicted  the   wounds  from   which  he  died. 

The  Court  of  Civil  Appeals  (62  S.  W.  964) 
held  that  the  shooting  of  Lipscomb  was  the 
willful  and  intentional  act  of  Gatlin,  and 
therefore  the  railroad  company  was  not  re- 
sponsible for  it  Justice  Williams,  In  over- 
ruling this  holding  of  the  Court  of  Civil  Ap- 
peals, used  this  language: 

"The  statute  making  such  company  responsible 
for  the  nei^gence  of  its  servants  at  once  brings 
into  consideration  the  relation  of  master  and 
servant  and  some  part,  at  least,  of  the  common 
law  governing  that  relation.  The  master  or 
principal  is  made  responsible  for  the  negligence 
of  the  servant  or  agent— that  is,  for  negligence 
of  the  latter  happemng  while  they  are  acting  in 
such  capacity.  The  rule  of  respondeat  superior, 
to  some  extent  at  least,  is  thus  imported  by  the 
statute  into  such  cases.  As  it  is  established  by 
the  better  authorities  and  enforced  in  this  court, 
that  rule  does  not  make  the  responsibility  of  the 
master  depend  on  the  question  whether  an  in- 
Jury  inflicted  by  the  servant  was  willful  and 
intentional  or  unintentional,  but  upon  the  ques- 
tion whether  the  servant,  when  he  did  the 
wrong,  acted  in  the  prosecution  of  the  master's 
business  and  within  the  scope  of  his  authority, 
or  had  stepped  aside  from  that  business  and 
done  an  individual  wrong.  Railway  v.  Cooper, 
[8Sl  Tex.  610J32  S.  W.  517],  and  authorities 
there  cited;  Haehl  v.  Wabash,  etc.,  Ey.,  119 
Mo.  325  [24  S.  W.  737].  There  is  much  author- 
ity, however,  for  the  proposition  that,  under  the 
common  law,  the  master  is  not  liable  for  the  ma- 
licious and  intentional  torts  of  the  servant,  al- 
though committed  while  engaged  in  forwarding 
the  master's  business;  and  it  is  by  no  means 
deer  that  the  rule  of  respondeat  superior  as 
first  stated  is  made  to  apply  in  its  full  force  in 
actions  given  by  our  statute  for  injuries  result- 
ing in  death.  Assuming  for  the  purposes  of  this 
case  that  it  does  not,  and  that  a  Killing  by  a 
servant  which  is  wiUf  ul  sind  not  negligent  is  not 
within  the  statute,  it  is  still  true  that  if  the 
killing  in  question  can  be  regarded  as  a  negli- 
gent one,  there  is  a  case  for  the  determination 
of  the  jury  under  the  statute.  The  servant  acts 
for  the  master  in  executing  instructions  or  ren- 
dering service.  If  he  does  this  without  the  ex- 
ercise of  due  care,  he  is  guilty  of  negligence. 
The  act  which  he  does  may  be  intentional,  but 
if  it  is  done  without  the  observance  of  precau- 
tions necessary  to  a  due  execution  of  nis  in- 
structions or  exercise  of  his  authority,  this  ab- 
sence of  care  makes  his  act  a  negligent  one.  In 
the  present  case,  Gatlin 's  instruction  was  to 
watch  the  station  and  catch  burglars.  This 
necessarily  involved  the  exercise  of  the  discrimi- 
nation necessary  in  distinguishing  burglars  from 
innocent  persons,  and  in  making  the  arrest  and 
determining  the  degree  of  force  called  for  by  the 
circumstances.  If,  through  want  of  proper 
care,  he  mistook  Lipscomb  for  a  burglar  and 
used  a  degree  of  force  not  justified  by  the  situa- 
tion, his  act  may  justly  be  deemed  a  negligent 
exercise  of  the  authority  derived  from  his  mas- 
ter. This  view  is  sustained  by  both  classes  of 
authorities  just  referred  to.  McManus  v.  Crick- 
ett,  1  Bast,  e?;  Croft  v.  Alison,  4  Barn.  &  Aid. 


590.  In  the  latter  case,  the  doctrine  is  thus 
stated:  'If  a  servant  driving  a  carriage  in  or^ 
der  to  effect  some  purpose  of  his  own,  wantonly 
strike  the  horses  ot  another  person  and  produce 
the  accident,  the  master  will  not  be  liable.  But 
if,  m  order  to  perform  his  master's  orders,  he 
strikes  but  injudiciously  and  in  order  to  extri- 
cate himself  from  a  difficulty,  that  will  be  neg- 
ligent and  careless  conduct  for  which  the  mas- 
ter vrill  be  liable,  being  an  act  done  in  pursuance 
of  the  servant's  employment'  In  that  case,  the 
act  of  the  servant  in  striking  the  horses  was  in- 
tentional, but,  as  it  was  'injudiciously'  done,  it 
was  held  that  it  was  also  a  negligent  performance 
of  his  duty  as  servant.  It  seems  to  us  that  this 
brings  the  case  of  a  shooting  by  a  servant,  which 
was  intentionally  done  because  of  mistake  result- 
ing from  want  iff  proper  care  in  carrying  out  the 
master's  orders,  within  the  word  'negligence' 
used  in  the  statute.  The  act  is  negligent  be- 
cause it  is  a  careless  performance  of  the  duty  of 
the  servant.  We  are  therefore  of  the  opinion 
that  the  Court  of  Civil  Appeals  took  an  errone- 
ous view  of  this  question. 

Under  tbeee  authoritieB,  we  tbiidc  It  clear 
that  the  trial  court  properly  submitted  the 
iSBue  of  liability  of  appellants  for  the  aot  of 
Grace  la  making  the  assault  upon  appellee. 
If,  In  fact,  the  appellee  had  been  a  thief  or 
depredator  upon  the  property  of  the  appel- 
lants, or  if  his  conduct  had  been  such  as  to 
lead  Grace  reasonably  to  believe  that  he  was 
such,  the  latter  would  certainly  have  been 
acting  within  the  scope  of  his  employment 
if  be  used  all  reasonable  and  ■proper  means 
to  protect  the  company's  property.  He  was 
undoubtedly  charged  by  appellants  with  the 
authority,  and  it  was  his  duty  to  exercise  the 
discrimination  necessary  to  distinguish  be- 
tween burglars,  thieves,  depredators,  and  in- 
nocent xwrsons,  and  to  make  arrests  when 
called  for  by  the  circumstances,  and  to  de- 
termine the  degree  of  force  necessary  to  be 
exercised.  If,  through  want  of  proper  care 
or  the  exercise  of  the  proper  discrimination, 
he  mistook  appellee  for  a  depredator  or  per- 
son who  otherwise  should  be  dealt  with  In 
the  manner  In  which  be  did  deal  with  him, 
he  was  certainly  acting  within  the  apparent 
scope  of  his  employment,  and  the  appellants 
must  be  held  liable  for  any  want  of  proper 
discrimination  or  Improper  conduct  of  bis  In 
that  respect 

The  burden  of  appellants'  assignment 
seems  to  be  that  as  the  duty  of  Grace  was  to 
look  out  for  and  arrest  trespassers  and 
thieves,  be,  as  a  matter  of  law,  did  not  sub- 
ject his  employers  to  liability  for  the  assault 
made  by  him  on  -appellee,  since  appellee  was 
neither  trespasser  nor  thief.  This  position, 
logically,  would  simply  mean  that  the  master 
would  not  be  liable  for  any  act  of  an  employ^ 
unless  it  was  within  the  acope  of  his  actual 
authority.  Appellants  rely  upon  the  case  of 
Grubbs  v.  Railway  Company,  163  S.  W.  694. 
It  will  serve  no  good  purpose  to  discuss  this 
case  at  length,  and  It  is  sufBdent  to  say  that 
it  is  clearly  distinguishable  because  in  that 
case  the  act  of  the  train  guard  in  shooting 
and  injuring  the  plaintiff,  according  to  the 
plalntifPs  own  testimony,  was  willfully,  wan- 
tonly, and  Intentionally  done  without  any 
fact  or  drciimstaDoe  justifying  such  conduct 


Digitized  by 


Google 


964 


188  SOUTHWESTBBN  RBPOBTBR 


(Tex. 


under  his  employment  to  tbe  railroad  com- 
pany. 

The  second  assignment  complains  of  ttie  re- 
fusal of  a  special  instruction  which  reads: 

"If  yon  believe  from  the  evidence  that  at  the 
time  and  place  of  the  alleged  assault,  the  plain- 
tiff was  traveling  a  public  thoroughfare  leading 
through  defendants'  yards,  and  if  you  further 
believe  that  plaintiff  was  not  further  molestiog 
defendants'  property,  and  if  yon  farther  believe 
that  watchman  Grace  bad  no  authority  to  inter- 
fere with  persons  traveling  said  highway 
through  said  yards,  then  if  he  did  assault  the 
plaintiff,  he  was  not  acting  within  tbe  scope  of 
his  employment,  then  you  should  answer  special 
issue  No.  2,  'No.'  " 

This  charge  we  think  was  properly  refused, 
because,  as  Is  pointed  out  above  In  cases  cit- 
ed, actual  authority  for  Grace  to  Interfere 
with  persons  traveling  through  tbe  yards 
was  not  necessary  In  order  to  render  appel- 
lants liable. 

[2]  It  is  next  assigned  as  error  that  the 
verdict  and  Judgment  of  $1,000  Is  excessive. 
It  is  true  no  serious,  permanent  injury  was 
inflicted  upon  appellee,  but  the  teettimony 
shows  a  most  brutal  and  unprovoked  assault 
upon  him.  We  will  not  detail  the  testimony 
upon  this  phase  of  the  case.  It  is  sufficient 
to  say  that  appellee  was  fired  upon  with  a 
pistol,  clubbed  into  insensibility,  his  person 
searched,  and  the  contents  of  his  pockets  re- 
moved. This  conduct  was  accompanied  by 
violent  and  abusive  language.  After  he  was 
released  he  was  ordered  in  a  most  Insulting 
and  humiliating  manner  to  leave  the  yards. 
In  view  of  these  facts  and  the  rules  announc- 
ed in  like  cases,  we  are  not  prepared  to  hold 
the  damages  allowed  to  be  excessive.  Rail- 
way Company  y.  Martlno,  2  Tex.  Qv.  App 
634,  18  S.  W.  1066,  21  S.  W.  781;  RaUway 
Company  v.  Gilbert,  64  Tex.  641. 

Affirmed. 


SAN  ANTONIO,  U.  &  G.  R.  CO.  v.  HAGEN.* 
(No.  6719.) 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   Oct.  11,  1916.    Rehearing  De- 
nied Nov.  1,  1916.) 

1.  CONTINXJANCll    <&=>a6(3)  —  RlOBT    TO  — AB- 
SENT Witnesses. 

A  continuance  on  account  of  the  absence  of 
a  witness  will  be  denied  when  no  process  had 
been  issued  for  the  witness,  no  effort  was 
made  to  secure  his  testimony,  and  defendant 
who  was  applying  for  the  continuance-declined 
an  offer  of  the  privilege  of  uSing  the  testimony 
of  the  witness  taken  on  a  former  triaL 

[]2d.  Note.— For  other  cases,  see  Continuance, 
C^nt  Dig.  f  74;   Dec.  Dig.  <S=>26(3).] 

2.  TsiAi,   4s»26(Kl)— lNSTBnoTioN»— Refusai,. 

The  refusal  of  a  requested  special  charge 
is  proper  where  all  portions  of  tbe  charge 
which  were  correct  were  covered  hy  the  general 
charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  651;  -Dee.  Dig.  «=32e0(l).] 

3.  BIasteb  and  Servant  «=»235(8)— Injubikb 
TO  Sebv ANT— Duty  of  Inspection. 

A  railroad  iireman,  injured  by  the  giving 
way   of  an   apron   connecting   the    tender   and 


the  engine,  was  under  no  duty  of  inspection, 
though  he  had  been  told  to  fix  tiie  apron. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  714;  Dec.  Dig.  *» 
235(8).]  B     .  .  .6     -— 

4.  TBIAI,  9s>129  —  ABOtJMERT  OF  COTJNBEI,— 
AbOUMENT  in  RB8P0NBE  TO  OTHSB  AbOU- 
KENT. 

In  an  action  for  injuries  received  by  a  rail- 
road fireman  when  an  apron  connecting  the 
tender  and  engine  gave  way,  defendant's  coun- 
sel expressed  regret  that  the  apron  was  not 
in  court  so  that  an  ocular  demonstration  could 
be  made  of  its  tilting  characteristics,  where- 
upon plalntiflTs  counsel  stated  that  if  defend- 
ant had  really  desired  the  jury  to  see  the  apron 
it  would  have  been  brought  in  as  it  was  on  for- 
mer trial,  and  that  the  fact  that  it  was  not 
brought  in  justified  an  inference  it  would  tip 
if  stepped  on  as  it  did  before.  Held  that,  as 
such  argmnent  was  provoked  by  argument  of 
defendant's  counsel,  and  it  did  not  appear  that 
it  affected  the  jury,  it  is  no  ground  for  ob- 
jection, though  based  on  facts  not  in  evidence. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  310;    Dec.  Dig.  «=>129.] 

5.  Tbial  ^=»12d  —  Abotjuent  of  Counsel  — 
Aboumxnt  to  Meet  Otheb  Imfbopeb  Ab- 

OUllXNT. 

Argument  outside  of  the  record,  made  to 
meet  argument  by  defendant's  counsel  outside 
of  the  record,  cannot  be  complained  of  by 
defendant  on  appeal. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  810;    Dec.  Dig.  «s9l29.] 

6.  Appeal  and  Error  <s=»1005(l)  —  Review— 

'  MlBCONDTJCT  OF  JUBT. 

A  determination  by  the  trial  court  that  the 
verdict  was  not  agreed  upon  because  of  sug- 
gestion that  plaintiff's  counsel  would  share  m 
the  recovery  based  on  conflicting  evidence, 
cannot  be  reviewed  on  appeal,  for  the  finding  of 
the  trial  court  in  the  matter  is  final,  unless  a 
clear  abuse  of  discretion  appears. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §$  3860-3876,  3»48;  Dec.  Dig. 
«=1005(1).] 

7.  Damages  4=»182(1)— Pxbsonai.  Irjttbibs— 
Mbakobe. 

An  award  of  f  15,000  damages  in  favor  of  a 
railroad  fireman  who  was  so  seriously  and  per- 
manently injured  that  he  would  never  again 
be  able  to  perform  physical  labor  is  not  exces- 
sive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  872;   Dec.  Dig.  <8=»132(1).] 

Appeal  from  District  Court,  Bexar  County ; 
W.  F.  Ezell,  Judge. 

Action,  by  Frank  I.  Hagen  against  the  Saa 
Antonio,  Uvalde  &  Oulf  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Williams  ft  Hartman,  of  San  Antonio,  for 
appellant  John  Seborn  and  T.  M.  West, 
both  of  San  Antonio,  for  appellee. 

FLT,  G.  3.  This  Is  a  suit  for  damages  in- 
stituted by  appellee,  who  alleged  that  he  was 
In  the  employment  of  appellant  as  a  fireman, 
and  that  in  the  performance  of  his  duties  it 
became  necessary  for  him  to  stand  upon  a 
certain  apron  which  connected  the  tender 
and  engine,  and  that  it  was  the  duty  of  appel- 
lant to  have  the  apron  securely  fastened,  but 
it  failed  so  to  do,  and  when  appellee  stepped 
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upon  the  apron  it  gave  way  and  be  was  pre- 
dpitated  to  the  ground  and  serionsly  and 
X>ennanently  Injured.  Appellant  pleaded  con- 
tributory negligence  and  assumed  risk.  A 
trial  by  Jury  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  appellee  for  the  sum  of 
115,000. 

The  evidence  showed  that  appellee  was  se- 
riously and  permanently  Injured  through  the 
negligence  of  appellant  as  alleged,  and  was 
damaged  in  the  sum  found  by  the  Jury. 

[1]  The  first  assignment  of  error  assails 
the  action  of  the  court  in  overruling  an  ap- 
plication for  a  continuance  on  account  of  the 
absence  of  Dr.  W.  B.  Russ.  No  process  had 
been  issued  for  the  witness,  nor  any  effort 
made  to  secure  his  evidence,  and  the  comrt 
properly  overruled  the  application  for  a  con- 
tinuance. Appellee  offered  appellant  the 
privilege  of  using  the  testimony  of  the  wit- 
ness taken  on  a  former  trial  of  this  cause, 
but  that  offer  was  declined.  The  assignment 
is  overruled. 

[2,3]  The  court  properly  refused  to  give 
the  special  charge,  the  rejection  of  which  la 
complained  of  in  the  second  assignment  of 
error.  Had  it  been  given  It  would  have  tak- 
en the  question  of  contributory  negligence 
away  from  the  Jury,  for  it,  in  effect,  inform- 
ed the  Jury  that  If  B.  B.  Smith,  prior  to  the 
injury,  told  appellee  to  fix  the  apron  and  he 
failed  to  fix  it,  a  verdict  should  be  rendered 
for  appellant  The  issue  was  correctly  pre- 
sented by  the  court  in  the  main,  cliarge.  All 
that  was  proper  to  be  given  in  the  special 
charge,  whose  rejection  is  complained  of  in 
the  third  assignment  of  error,  was  fully  em- 
bodied in  the  diarge  of  the  court  The  duty 
of  inspection  did  not  devolve  upon  appellee 
as  seems  to  be  assumed  in  the  special  charge. 

[4]  Counsel  for  appellant,  in  his  argument 
to  the  Jury,  expressed  regret  that  the  apron 
was  not  in  court  so  that  ocular  demonstra- 
tion could  be  made  of  its  tilting  characteris- 
tics, and  appellee's  counsel  in  answer  to  the 
argument  stated  that  if  counsel  for  appel- 
lant bad  really  wanted  the  Jury  to  see  the 
apron,  It  could  Iiave  been  brought  as  it  was 
on  a  former  trial,  and  that  the  fact  that  it 
was  not  brought  would  Justify  the  inference 
that  it  would  tip  if  stepped  on,  as  it  did  be- 
fore; This  argument  was  obje'cted  to  on  the 
ground  that  there  was  no  evidence  that  it 
"tipped  up"  when  It  was  there  before.  It 
does  not  appear  that  the  argument  had  any 
effect  whatever  on  the  jury,  and  we  cannot 
hold  that  it  did.  The  argument  is  not  to  be 
commended,  but  It  was  provoked  by  appel- 
lant's argument 

[S]  The  argument  complained  of  In  the 


fifth  assignment  of  error  was  provoked  by  ap- 
pellant's  argument  and  was  In  direct  re- 
sponse to  that  argument  If  appellee  went 
outside  of  the  record  in  his  argument  be 
was  led  out  of  the  way  by  the  argument  of 
appellant 

[I]  The  sixth  assignment  of  error  assails 
the  verdict  on  the  ground  that  it  was  agreed 
to  because  it  was  suggested  that  the  attor- 
neys would  get  one-half  of  the  damages,  and 
it  was  therefore  necessary  to  give  $15,000  to 
appellee.  The  court  heard  the  evidence  of  the 
jurors,  and  seven  of  them  swore  that  noth- 
ing was  said  about  attorney's  fees  in  the  Jury 
room ;  two  swore  that  when  it  was  mention- 
ed a  juryman  told  the  one  mentioning  it 
to  "cut  it  out,"  that  such  a  matter  could 
not  be  considered,  and  only  one  swore  that 
he  talked  about  It  to  all  the  Jury,  and  he  was 
flatly  codtradicted  by  at  least  six  of  the  jury. 
The  evidence  was  heard  and  weighed  by  the 
court  and  his  Judgment  to  the  effect  that  tlie 
question  of  attorney's  fees  did  not  enter  into 
the  verdict  is  conclusive  on  this  court  This 
court  has  no  authority  to  question  the  Judg- 
ment of  the  trial  court  in  this  matter,  unless 
it  is  made  to  clearly  appear  that  its  discre- 
tion has  been  abused  and  the  rights  of  the 
parties  have  been  disregarded.  Railway  v. 
Gray,  105  Tex.  Sup.  42,  143  S.  W.  606 ;  Trac- 
tion Go.  V.  Cassanova,  154  S.  W.  1190 ;  Rail- 
way V.  Blalack,  128  S.  W.  706;  Railway  v. 
Brown,  140  S.  W.  1172.  In  the  Cassanova 
and  Railway  v.  McKlnnell  (173  S.  W.  937) 
Cases,  the  uncontradicted  evidence  showed 
that  the  amount  of  attorney's  fees  was  con- 
sidered by  the  Jury  and  entered  into  their 
verdict  Such  is  not  the  evidence  in  this 
case.  The  overwhelming  preponderance  of 
the  evidence  in  this  case  showed  that  there 
was  no  mention  of  attorney's  fees  in  the 
Jury  room,  and  It  follows  that  the  two  jurors 
who  did  not  testify  could  not  have  been  af- 
fected by  something  which  did  not  occur. 
This  clearly  differentiates  this  case  from  the 
Cassanova  Case. 

Tbe  seventh  assignment  of  error  is  very 
general,  and  should  not  be  considered,  al- 
though it  seeks  to  raise  the  same  questions.* 
determined  adversely  to  appellant  under  tbe 
sixth  assignment  of  error. 

The  eighth  assignment  of  error  is  overrul- 
ed, and  the  ninth  is  not  considered  because 
too  general  and  indefinite. 

[7]  The  sum  of  $15,000  Is  not  excessive 
under  the  testimony  in  the  case.  The  Inju- 
ries were  shown  to  be  serious  and  permanent, 
and  that  appellee  would  never  be  able  again 
to  perform  physical  labor. 

Tbe  Judgment  is  affirmed. 
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ALBNKOWSKY  t.  TEXAS  *  N.  O.  RT.  CO. 
(No.  601.) 

(Court  of  Civil  Appeals  of  Xexaa.     El  Paso. 
Oct.  12,  1916.) 

1.  Release  «=»17(2)  —  ESffbot  —  Iif  jUBixs  to 
Sebv  ART— Avoidance. 

Where  the  injured  servant,  on  being  told  by 
physicians  in  the  master's  employ  that  hia 
broken  bones  bad  set,  and  that  his  limb  would 
be  as  good  in  a  couple  of  months  as  ever,  sign- 
ed a  release  on  payment  of  a  certain  sum,  and 
the  injury  was  in  fact  unhealed,  and  probably 
would  never  heal,  he  could  avoid  the  release  and 
sue  (or  bis  injuries;  the  physicians'  statement 
being  a  positive  one  as  of  an  existing  fact  and 
not  a  mere  opinion. 

[Ed.  Note.— For  other  cases,  see  Release,  C!ent. 
Dig.  i  32;   Dec.  Dig.  «9=»17(2).] 

2.  Release  «=>17(2)— Injubieb  to  Sebvant— 
Effect— Avoidance. 

The  rule  that  a  false  representation  by  the 
employer's  surgeon  as  to  physical  condition  of 
the  servant  will  not  justify  avoidance  of  a  re- 
lease where  the  surgeon  has  no  connection  with 
the  settlement,  and  the  claim  agent  was  igno- 
rant of  the  representation,  hag  no  application 
tf  the  claim  agent  procured  the  representation. 
rS<d.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  §  32;   Dec.  Dig.  <8=»17(2).] 

3.  Release    «s>58(6)— Avoidance— QxnesTioir 

FOB  JUBT. 

Where  the  pleadings  raised  the  issue  of  va- 
lidity of  a  release  for  injuries  given  by  the  em- 
pIoy6  on  representations  of  the  employer's  sur- 
geon that  he  would  soon  be  as  well  as  ever, 
such  issue  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent, 
Dig.  f  114;    Dec.  Dig.  <S=>58(6).] 

Appeal  from  District  Court,  Harris  Ooun- 
^;   Wm.  Hasterson,  Judge. 

Action  by  Ezrel  Alenkowsky  against  the 
Texas  &  New  Orleans  Railway  Company. 
Judgment  on  peremptory  instruction  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

Graves  &  Graves,  of  Houston,  for  appel- 
lant. Baker,  Botts,  Parker  &  Garwood,  Lane, 
Wolters  &  Storey,  and  Paul  Kayser,  all  of 
Houston,  for  appellee. 

HIGGINS,  3.  Alenkowsky  was  an  em- 
ploye of  appellee,  and  on  September  7,  1913, 
while  in  the  discharge  of  his  duties,  bis  left 
leg  was  broken  about  halfway  between  the 
knee  and  ankle.  It  was  alleged  that  such 
injuries  were  caused  by  appellee's  negligence. 
He  was  immediately  taken  to  defendant's 
hospital,  and  remained  there  until  about  Feb- 
ruary 10,  1914,  imder  the  care  and  treatment 
of  defendant's  surgeons,  Drs.  Knox  and  E.  X 
Hamilton.  On  Dec.  1, 1913,  he  accepted  from 
the  defendant  the  sum  of  $600,  and  in  consid- 
eration thereof  gave  a  written  release  of  his 
claim  for  damages.  In  avoidance  of  this  re- 
lease the  plaintiff  alleged: 

"That  for  the  purpose  of  procuring  said  re- 
lease and  of  inducing  plaintiff  at  that  time  and 
under  those  circumstances  to  make  such  nom- 
inal settlement,  he  was  taken  by  defendant  rail- 
way company's  claim  agent,  one  Davis, 

to  its  chief  surgeon,  Dr.  R.  W.  Knox,  and  to 


hia  asidstant.  Dr.  B.  J.  Hamittoii,  iriio  togetlier 
had  charge  of  said  hospital,  and  of  plaintifl 
and  the  medical  treatment  of  him,  and  then  and 
there  procured  from  each  of  them,  in  plaintiff's 
presence,  the  statement  and  representation  that 
plaintiff  was  not  permanenUy  nor  seriously 
hurt,  and  that  the  bones  in  his  leg  bad  proper- 
ly knitted  and  united  together,  that  the  leg  was 
not  hurt,  and  within  two  months'  time  would 
be  as  good  and  as  strong  as  it  ever  was,  and 
that  he  was  on  the  safe  side  and  ooold  safely 
make  said  nominal  settlement,  and  that  it  was 
a  good  settlement  for  his  injuries;  that  said 
claim  agent  used  said  physicians  and  their  said 
statements  and  representations,  repeating  and 
reciting  same  to  plaintiff,  and  then  and  there, 
upon  the  basis  thereof  and  faith  therein,  in- 
duced him  to  make  said  settlement  and  to  sign 
said  release;  that  he  relied  upon  said  state- 
ments and  representations  as  to  the  state  and 
condition  of  bis  injuries  and  believed  them  to  be 
true,  and  would  not  have  agreed  to  said  settle- 
ment, nor  signed  said  release  if  he  had  not  so 
believed  and  relied  upon  the  same.  But  plain- 
tiff now  shows  to  the  court  that  said  release  is 
not  valid  nor  binding  upon  him,  and  that  he 
was  misled  and  overreached  to  his  injury  in  so 
agreeing  to  and  executing  same,  for  the  reason 
that  said  statements  and  representations  were 
not  true,  tiiat  the  bones  in  his  leg  bad  not  then 
properly  knitted  and  united  together,  nor  have 
they  yet,  nor  will  they  ever  do  so,  nor  was  or  is 
said  leg  unhurt  or  as  good  as  ever,  but  the  same 
was  then,  and  is  now,  permanently  and  incur- 
ably crushed,  injured,  and  impaired,  and  leaves 
him  for  life  deformed,  a  cripple,  and  unable  to 
do  any  constant  or  heavy  work,  and  that  its 
condition  and  the  character  of  bis  other  injuries 
are  in  fact  as  is  alleged  in  paragraphs  8  and  9 
of  this  petition." 

The  cause  was  tried  before  a  jury,  and 
upon  the  conclusion  of  plalntlfTs  evidence  a 
peremptory  Instruction  was  given  in  favor 
of  defendant  upon  the  theory  that  an  Issue 
had  not  been  raised  with  respect  to  the  valid- 
ity of  the  release.  In  accordance  with  this 
instruction  a  verdict  was  returned  and  judg- 
ment rendered  in  defendant's  favor,  and  the 
plaintiff  prosecutes  this  appeal  therefrom. 

Plaintiff  testified: 

"After  my  injury  I  was  taken  to  the  Southern 
Pacific  Hospital  in  the  ambulance.  I  didn't 
ask  anybody  to  send  me  to  the  hospital.  The 
hospital  belongs  to  the  shops.  I  stayed  there 
five  and  one-half  months,  and  was  treated  by 
Dr.  Hamilton  and  Dr.  Knox,  who  are  the  rail- 
road physicians.  I  didn't  ask  for  them.  They 
nsed  to  come  to  the  hospital  every  day  while  I 
was  there.  Both  bones  in  my  leg  were  fractured, 
my  left  leg,  and  there  wns  a  laceration  of  the 
knee  on  my  right  leg.  No  other  doctors  ever 
treated  me.  *  *  *  The  railroad  company 
paid  me  $600  for  this  accident.  On  the  1st  of 
December,  1913,  Mr.  Davis,  the  claim  agent,  of- 
fered me  $500,  and  suggested  that  I  call  in 
some  friend  of  mine  to  consider  this  matter. 
I  called  in  Mr.  Ditch,  who  came,  and  we  went 
n^  to  Mr.  Davis'  office.  I  said  that  my  leg  was 
still  hurting  me,  and  I  could  not  use  it.  Mr. 
Davis  suggested  that  we  go  down  to  the  doctor's 
office,  two  floors  below  his  office.  Dr.  Knox  ex- 
amined my  leg,  and  told  me  that  in  two  months 
my  leg  would  be  in  perfect  condition  as  if  it 
was  never  hurt;  that  at  the  time  it  was  still 
raw,  but  at  the  end  of  two  months  I  would  not 
know  I  was  ever  hurt.  I  went  back  to  Mr. 
Davis'  office  with  Mr.  Ditch,  and  Mr.  Davis 
then  offered  me  $000  on  the  strength  of  the 
doctcs's  statement  that  my  leg  was  in  good  con- 
dition.    When  I  still  complained  that  my  leg 
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waa  not  well,  Mr,  Davis  said  that  lie  wonld 
sive  me  another  $100,  but  I  didn't  consent  to 
do  that,  because  I  wanted  to  make  sure  that  my 
limb  would  be  well.  I  then  left  the  office  with 
Mr.  Ditch,  and  coming  out  we  met  Dr.  Hamil- 
ton. Mr.  Ditch  then  asked  Dr.  Hamilton  for 
adyice  whether  to  accept  this  money — particu- 
larly, if  the  leg  would  be  well  in  the  future, 
then  would  he  advise  him  to  accept  the  money. 
Dr.  Hamilton  stated  that  this  leg  is  in  good 
shape,  and  that  it  was  only  for  a  short  while 
that  it  would  hurt  any,  that  after  that  period 
he  would  not  know  that  he  was  ever  hurt,  and 
advised  him  to  make  the  settlement.  This  was 
the  same  day  the  settlement  was  made.  I  went 
tip  to  Mr.  Davis'  office  when  I  agreed  to  that, 
and  he  gave  me  a  closed  envelope  and  directed 
me  to  some  other  building.  I  don't  even  know 
which  it  is.  I  came  up  there,  and  some  one 
read  something  to  me  that  I  didn't  understand 
and  asked  me  to  sign  it,  and  I  signed  it ;  then 
I  went  up  to  Mr.  Davis'  office  and  I  got  my 
check.  Mr.  Ditch  was  present  during  all  of 
this  time.  Mr.  Ditch  went  with  me  to  the 
doctors.  I  accepted  the  statement  of  the  doc- 
tors that  my  leg  would  be  in  the  same  condi- 
tion in  two  months  that  it  had  been.  I  certain- 
ly would  not  have  accepted  the  $600  if  I  had 
not  believed  the  doctors  were  correct  in  their 
statement.  Every  time  I  talked  with  Mr.  Da- 
vis, the  claim  agent,  about  my  case  or  its  set- 
tlement, Mr.  Ditch  was  with  me.  Mr.  Davis 
advised  or  suggested  to  me  to  go  to  see  Dr. 
Knox  or  Dr.  Hamilton.  •  *  •  The  settle- 
ment was  agreed  upon,  and  the  $600  was  paid 
over  to  me,  and  the  release  to  the  company  for 
all  damages  for  my  injury  was  executed  by  me 
on  the  day  the  settlement  was  agreed  upon, 
December  1,  1918.  I  saw  Dr.  Knox  at  his  of- 
fice that  day.  At  first  Mr.  Davis  offered  me 
fCOO.  After  he  had  spoken  to  Dr.  Knox,  he 
offered  me  $600.  I  did  not  hear  what  Mr. 
Davis  said  to  Dr.  Knox.  He  spoke  to  Dr. 
Knox  in  a  place  where  I  couldn't  hear  what 
was  said.  Dr.  Knox  examined  my  leg  in  the 
presence  of  Mr.  Davis.  Dr.  Hamilton  stood 
by,  but  be  didn't  examine  me.  He  just  watch- 
ed Dr.  Knox  make  the  examination.  Dr.  Hamil- 
ton at  that  time  said  nothing.  After  leaving 
Dr.  Knox's  office  I  went  back  to  Mr.  Davis'  ot- 
fice,  where  he  offered  me  $600.  Mr.  Ditch  and 
I  went  down,  and  we  met  Dr.  Hamilton  as  we 
were  leaving  the  building.  At  that  time  I  had 
not  accepted  Dr.  Knox's  advice,  and  I  had  not 
decided  to  accept  tlie  $600.  I  asked  Dr.  Hamil- 
ton that,  since  I  waa  offered  $600  in  settlement 
of  the  case,  I  wanted  to  know  whether  my  leg 
would  be  in  the  same  condition  as  it  ever  was, 
then  I  would  accept  these  conditions,  and  he 
.  said  that  my  leg  in  two  months  would  be  in  per- 
fectly good  condition  as  it  ever  waa.  Dr.  Ham- 
ilton had  examined  me  before,  but  that  day  he 
merely  watched  Dr.  Knox  examine  me.  He 
bad  examined  me  about  one  day  before  that  I 
talked  to  Dr.  Knox  in  the  Southern  Padflc 
Building,  on  the  floors  below  Mr.  Davis'  office. 
I  came  from  the  hospital  on  crutches  that  day. 
On  that  day  Mr.  Ditch  was  with  me  all  of  the 
time.  When  they  told  me  my  leg  was  in  good 
condition,  I  decided  to  accept  the  offer.  The 
doctors  told  me  that  the  leg  was  just  weak  now ; 
that  it  wonld  be  in  perfect  condition.  They 
told  me  that  there  was  a  union,  and  the  frac- 
ture had  grown  together." 

Mr.  Ditch,  a  friend  of  the  plaintiff,  was 
present  when  the  doctor's  examination  was 
made  and  whto  the  negotiations  to  settle 
were  had  with  the  claim  agent,  Davis.  He 
testified: 

"Before  going  to  Dr.  Knox's  office,  we  had 
been  offered  $600.  Dr.  Knox's  office  is  in  the 
Southom  Pacific  Building,  and  I  and  Mr.  Davis 
and  Alenkowsky  went  down  there  to  that  of- 


fice. I  did  not  talk  to  Dr.  Knox.  Mr.  Davis 
brought  Alenkowsky  to  the  doctor,  and  the  doc- 
tor examined  his  leg.  I  only  stood  by.  I  did 
not  say  anything  then  to  Dr.  Knox.  I  heard 
what  the  doctor  said  when  he  examined  his  leg. 
Mr.  Alenkowsky  was'  the  man  what  he  talked 
to.  Alenkowsky  was  talking  to  him.  The  doc- 
tor said :  'His  leg  is  all  right ;  in  a  month  or 
80  he  will  be  just  as  well  as  ever.'  Yes,  sir; 
that  is  all  he  said.  Dr.  Knox  said:  'His  leg 
is  all  right;  he  is  only  weak  in  bis  leg  from 
the  break,  but  that  be  will  be  all  right  in  a 
month  or  so ;  he  will  be  just  as  well  as  ever.' 
Tea,  sir;  that  is  all  he  said.  Yes;  Mr.  Davis 
said  something.  Mr.  Davis  said  he  would  set- 
tle. Mr.  Davis  was  there  when  he  examined 
him.  I  did  not  hear  Davis  say  anything.  He 
did  not  say  anything  in  the  doctor's  office." 

Dr.  Gavin  Hamilton,  witness  for  plaintiff, 
testified: 

"I  examined  the  plaintiff's  leg  some  time  ago, 
about  three  or  four  months  ago,  and  again  on 
the  20th  or  21st  of  December.  He  had  a  frac- 
ture of  both  bones  in  his  leg.  The  smaller  bone 
bad  united  with  about  a  half  inch  overlapping. 

The  right  bone  was   still  ,  showing  that 

there  was  not  a  bony  union,  but  the  union  was 
fibrous.  The  larger  bone  was  considerably 
bowed  from  the  shortening  of  the  smaller  bone. 
The  small  bone  is  overlapped,  but  united.  I 
took  X-ray  pictures  (which  the  witness  here 
identifies).  In  them  is  shown  the  lower  end  of 
the  callous  around  it.  There  is  a  certain 
amount  of  movement  in  the  joint,  and  when  the 
bone  ia  l>owed  the  shortening  leaves  lesser  space. 
The  smaller  bone  runs  along  the  side  of  the 
larger  one,  and  is  on  the  outer  side  of  the  leg. 
The  large  bone  candies  most  of  the  weight  of  the 
body.  The  picture  shows  the  most  bowed  condi- 
tion of  the  larger  bone.  In  the  smaller  bone 
there  seems  to  be  a  firm  union,  but  Uie  ends 
are  overlapped  about  half  an  inch.  l%ere  is  a 
swelling  over  the  side  of  the  fracture  of  the  big 
bone,  and  a  certain  amount  of  mobility.  There 
was  fibrous  union  there.  There  was  no  bony 
nnion.  There  should  be  no  motion  at  the  frac- 
ture. The  joining  together  of  the  small  bone 
shortens  the  leg  and  renders  the  condition  of 
the  larger  bone  such  that  it  cannot  heal.  The 
two  fragments  have  to  bow,  instead  of  being 
straight.  I  measured  the  shortening,  which  was 
about  half  an  inch.  A  half  inch  -shortening 
makes  practically  little  difference  in  a  man's 
leg.  He  can  walk,  and  walk  so  you  cannot  even 
notice  him  limp,  but  the  lack  of  bony  union  in 
the  leg  makes  it  so  he  cannot  do  manual  labor, 
and  he  could  not  walk  without  pain,  some  {laln. 
Of  course,  the  large  bone,  with  the  ends  in  that 
position,  maintains  the  support,  but  he  could 
not  walk  without  pain,  and  the  weakness  of  the 
leg  makes  it  so  he  could  not  be  a  laborer  at  all. 
I  don't  see  how  a  man  could  work  with  his 
leg  in  that  condition. 

"I  believe  his  injury  will  be  more  or  less  per- 
manent unless  his  leg  is  operated  on.  I  be- 
lieve be  will  have  to  have  something  done  to 
bring  about  a  bony  onion.  I  don't  believe  there 
has  been  a  bony  anion  since  the  leg  was  frac- 
tured. His  leg  bowed  like  it  is,  even  if  united 
by  a  firm  bony  union,  would  still  be  lessened  in 
efficiency,  and  be  more  liable  to  a  fracture.  It 
should  not  cause  him  pain  if  there  was  a  bony 
union ;  not  at  the  fracture,  though  it  might  in 
the  ankle  joint  Without  bony  union,  it  would 
cause  him  pain." 

[1]  The  pleading  and  testimony  quoted 
bring  the  case  within  the  rule  annonnced  in 
RaUway  Ck).  v.  Brown,  69  S.  W.  651,  Rail- 
way C!o.  V.  Bright,  156  S.  W.  304;  Railway 
Co.  V.  Reno,  148  S.  W.  207;  and  Wlngfleld  v. 
Railway  Co.,  257  Mo.  847,  166  S.  W.  1037. 

Dr.  S:nox's  statement,  testified  to  by  plain- 
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tiff,  that  the  fnctuTe  had  nnlted  and  the  leg 
In  good  condition  was  the  posltlTe  statement 
of  an  existing  fact  It  carried  the  Idea  that 
a  proper  bony  union  had  been  effected,  which 
Is  contradicted  by  Dr.  'Oavin  Hamilton.  It 
was  not  a  mere  statement  of  opinion  such  as 
was  considered  In  Railway  Co.  t.  Kramer, 
141  S.  W.  122. 

[2]  Appellee  also  Invokes  the  rale  annonnc- 
ed  In  Railway  Co.  ▼.  Huyett,  99  Tex.  830,  92 
S.  W.  454,  5  L.  R.  A.  (S.  8.)  669,  that  a  false 
representation  by  a  railway  surgeon  as  to  the 
physical  condition  of  an  injured  party  will 
not  justify  the  avoidance  of  a  release  of  dam- 
ages  where  the  surgeon  had  no  connection 
with  the  settlement,  and  the  claim  agent  was 
Ignorant  that  such  representation  had  been 
made.  This  rule  is  inapplicable  here,  be- 
cause it  is  apparent  that  the  claim  agent  tiad 
full  knowledge  of  the  representation,  and 
both  parties  apparently  acted  upon  the  faith 
thereof. 

[3]  An  issue  having  been  raised  respecting 
the  validity  of  the  release,  it  was  error  to 
refuse  to  submit  the  same  to  the  Jury. 

Reversed  and  remanded. 


MADDOX  et  al.  t.  DATTON  LUMBER  CO. 
et  aL    (No.  12.)  • 

(Coort  of  Civil  Appeals  of  Texas.    Beaumont. 

Jan.  7, 1916.    Motion  for  Rehearing  Feb.  26, 

1916.    Motion  to  Reform  Judgment  April 

20,  1916.    On  Rehearing,  Oct.  19,  1916.) 

1.  BotTNnABJXS      «=93(6)—IteTHlKf RATION  — 
SUBVETS. 

In  determininR  the  boundaries  of  conflicting 
surveys,  the  footsteps  of  the  surveyor  are  the 
determining  factor,  and  where  they  are  found 
and  identified  as  called  for  in  the  field  notes, 
tliey  must  control. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.'  |S  24-29 ;    Dec.  Dig.  «8=>3(6).] 

2.  BOUNDABIES     ®=>3(6)— Dkbcbiptiow— Cow- 
FLiCTiNG  Elements. 

Where  the  line  traced  by  a  surveyor  can  he 
fixed  by  reference  to  meander  calls  of  a  river 
which  has  since  changed  Its  course,  the  conten- 
tion that  the  call  of  a  subsequent  survey  must 
be  determined  by  the  present  course  of  the  river, 
cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  24-29;   Dec.  Dig.  «=>3(6).) 

S.  BoT7NDABiEa      9=>10— Debcbiptioit— Inao- 

CURACT    IN    SUBVKT. 

That  the  meander  calls  of  a  survey  do  not 
balance,  in  that  they  do  not  close  by  a  distance 
of  114  varas  is  not  important  in  determining 
the  sufSciency  of  the  survey  to  fix  the  location 
of  a  boundary. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  S§  90,  91 ;    Dec.  Dig.  «=>10.] 

4.   BOUNDABIES     ®=3ll— DBSCBIFTION — ^RsFEB- 
ENCE   TO   PORMEB    SUBVEY. 

Where  the  field  notes  of  a  survey  do  not 
give  the  meanders  of  a  river  on  the  east  line, 
but  the  west  line  of  an  older  survey  on  the  east 
side  of  the  river  give  such  meanders,  the  mean- 
ders given  in  the  older  survey  control  the  later 
survey. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  92-94 ;   Dec  Dig.  «=5.11.] 


5.  BouwDAKncs     «=337(3>— Eviskhcc— Sxim- 

CUBHCT. 

Evidence  held  to  show  that  none  of  the  orig- 
inal witness  or  bearing  trees  called  for  in  field 
notes  of  a  survey  can  be  located  on  the  ground. 
[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent  Dig.  H  186-191;    Dec.  Dig.  <S=»37(3).l 

6.  BouNDABiBS     «=>37(3)— EviSKHCK— Sunx- 

CIXKCT. 

Evidence  ik«M  to  show  that  the  Haea  of  a 
snrvey  were  never  run  on  the  gronnd  by  the  sur- 
veyor. 

[BkL  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  »  18&-191;   Dec  Dig.  «=»37(S).l 

7.  BoxmoABiss    «=>35(2)— EviDEHCB— ADXIB- 
simuTT— Gbnebal  Repotatioh. 

Testimony  that  witness  knew  a  comer  of  a 
survey,  that  he  had  never  heard  it  mentioned 
but  once,  that  people  did  not  talk  land  matters 
then  as  the  land  was  not  worth  anything,  and 
which  does  not  indicate  when  the  reputation 
was  with  reference  to  the  time  of  placing  tlie 
existing  lines  on  the  ground,  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent  Dig.  H  154,  155:    Dec.  Dig.  «=>35(2).J 

8.  Boundaries    «=»35(2)— Evidence— Adios- 

SIBILITT— UeNKBAL    REPUTATION. 

Evidence  of  common  reputation  of  the  loca- 
tion of  a  boundary  must  l>e  general,  concurrent 
and  certain  as  to  the  subject-matter,  and  must 
be  reputation,  and  not  individual  assertion. 

[Ed.  Note. — For  otlier  cases,  see  Boundaries, 
Cent  Dig.  K  154,  155 ;   Dec.  Dig.  «=>35(2).l 

8.   BOT7NDABIE8      «=>36(5)— EVIDENCB— AOMIB- 
8IBILITT— GENEBAI.  REPUTATION. 

To  establish  general  reputation  as  to  the 
location  of  lines  and  comers  of  a  snrvey,  sur- 
veys made  20  and  ^  years  later,  wiiich  called 
for  bearing  trees  not  mentioned  in  the  field 
notes  of  the  original  survey,  are  inadmissible. 
[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  fS  171-176;    Dec  Dig.  <S=»36(5).l 

10.  BouNDABiES  «=>S6(5)— Evidence— ADios- 

8IBIUTT. 

In  an  action  involving  the  boundaries  of  a 
survey,  junior  surveys  were  admissible  to  show 
tiieir  general  location  on  the  ground. 

[Bid.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  f I  171-176 ;    Dec.  Dig.  «=»36(5).J 

11.  Tbial     «=»234(1)— Instbootions— LnoT- 
INO  Purpose  of  Evidence. 

Where  junior  surveys  were  admissible  ts 
show  their  general  location  on  the  ground,  hat 
not  to  establish  by  reputation  the  location  of 
lines  and  the  comers  of  a  senior  survey,  in- 
structions that  the  junior  surveys  were  to  be 
considered  by  the  jury  for  all  purposes  except 
they  should  not  consider  the  bald  declaration 
as  to  the  location  of  the  line,  w£re  sufficient 
to  limit  the  legitimate  purpose  of  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i!  534,  566;   Dec.  Dig.  <S=>234(1).] 

12.  Boundabies  ®=»10— Dkscbiption— Refbb- 
ence  to  fobmer  subvet. 

Field  notes  of  the  survey  on  the  west  side 
of  the  river  describing  a  survey  as  being  in  front 
of  a  league  previously  surveyed  on  the  east 
side  of  the  river  mean  that  the  lines  of  the  older 
survey  if  extended  across  the  river  would  trace 
the  upper  and  lower  lines  of  the  new  survey. 
[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  If  90,  91;   Dec  Dig.  «=>10.] 

On  Rehearing. 

18.  Appeal  and  Ebrob  «=>176— Pbesentino 

QxnsTiON    IN    Tbiai,    Court— Issues    and 

PBOors. 

Where  it  was  agreed  in  the  trial  court  that 

the  plaintiffs  were  the  owners  of  a  junior  sur- 
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Tcy  and  tbat  the  defendants  were  the  owners 
of  senior  surveys  and  that  plaintiffs  were  en- 
titled to  recover  to  the  extent  that  the  surveys 
were  not  in  conflict  tlie  defendants  cannot  as- 
sert on  appeal  that  the  junior  surrey  was  ab- 
solutely Toid  for  the  reason  that  the  deputy 
county  surveyor  who  located  them  was  acting 
for  himself. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1066 ;   Dec.  Dig.  «=176.] 

Appeal  from  District  Court,  Liberty  Coun- 
ty;  J.  Llewellyn,  Judge. 

Action  by  M.  D.  Maddox  and  others  against 
the  Dayton  Lumber  Company  and  others. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.     Modified  and  affirmed. 

U  B.  Moody,  of  Houston,  and  N.  A.  Rec- 
tor, of  Austin,  for  appellanta  Stevens  & 
Stevens,  of  Liberty,  for  appellees. 

CONLBT,  C.  J.  This  was  a  suit  by  Mrs. 
M.  D.  Maddox,  as  plaintiff,  Mrs.  Mary  B.  Mo- 
Donald,  executrix  of  the  estate  of  R.  Mc- 
Donald, deceased,  as  intervener,  and  the  de- 
fendant Arcb  M<J)onaId,  against  the  Dayton 
Lumber  Company,  Mrs.  Kate  Brasbear, 
James  B.  Ferguson,  Julian  Kelton,  Genevieve 
Kelton,  Mary  White,  and  her  husband,  W. 
B.  White,  to  recover  title  and  possession  to, 
and  remove  cloud  from,  the  title  to  1,778.7 
acres  of  land  described  as  Sbattuc  surveys 
62,  63,  and  64  In  Liberty  county,  Tex.;  and 
also  to  establish  the  true  boundary  lines 
existing  between  the  said  Shattuc  surveys 
and  the  Martlnes  leagues  6  and  9  on  the 
east,  and  between  the  Shattuc  surveys  and 
I.  &  G.  N.  surveys  38  and  39  on  the  west. 

The  suit  was  originally  instituted  In  the 
summer  of  1910  in  the  district  court  of  Tra- 
vis county.  In  a  trial  to  the  court  without 
the  intervention  of  a  JTiry,  judgment  was  ren- 
dered for  the  appellees.  The  case  was  ap- 
pealed to  the  Court  of  CMl  Appeals  for  the 
Third  Supreme  Judicial  District,  and  that 
court  first  reversed  and  rendered  the  case. 
State  V.  Dayton  Lumber  Co.,  159  S.  W.  891. 
Upon  a  motion  for  rehearing,  the  case  was 
certified  to  the  Supreme  Court  on  a  ques- 
tion of  venue,  and  that  court,  sustaining  the 
contention  of  appellees,  who  had  filed  a 
cross-assignment  of  error,  held  that  the  ven- 
ue of  this  cause  was  in  Liberty  county. 
State  et  al.  v.  Dayton  Lumber  Co.,  106  Tex. 
41,  155  S.  W.  117&  The  case  was  then  re- 
versed and  remanded  and  subsequently  trans- 
ferred to  the  special  district  court  of  Liberty 
county.  It  was  tried  by  that  court  without 
a  Jury,  and  judgment  again  rendered  for  the 
appellees. 

Briefly  stated,  the  essential  facts  of  the 
case  are  as  follows: 

Martinez  leagues  6  and  9  were  titled  In 
1833  to  Jose  Dolores  Martinez.  The  orig- 
inal field  notes  of  each,  as  filed  In  the  Gen- 
eral Land  Office,  are  as  follows: 

"League  No.  9  is  on  the  -west  side  of  Trinity 
river  and  in  front  of  the  league  occupied  by 
Philip  Miller:  commencing  on  an  ash  tree  18 
inches  in  diameter  on  the  margin  of  the  same 
river  from  which  there  is  a  gum  tree  15  Inches 


in  diameter  to  the  south  30  degrees  west  9% 
varas  and  an  ash  8  inches  in  diameter  to  the 
north  16  degrees  30  minutes  west,  13^  varas, 
which  is  the  first  comer;  from  there  to  the 
west  10,088  varas,  to  a  white  oalc  6  inches  in 
diameter,  from  whicii  there  is  a  red  oak  24  inch- 
es in  diameter,  to  the  north  35  degrees  30  min- 
utes west,  13  varas,  and  a  white  oak  10  inches 
In  diameter  to  the  south  27  degrees  and  30  min- 
utes east,  %  varas,  which  is  the  second  cor- 
ner: from  there  to  the  south  2,500  varas  to  2 
small  oak  trees  S  inches  in  diameter,  from 
whence  there  is  a  pine  8  inches  in  diameter  to 
the  south  47  degrees,  11%  varas,  and  a  black 
oak  of  6  inches  in  diameter  to  the  north  44  de- 
grees west,  7  varas,  which  is  the  third  comer; 
from  there  to  the  east  9,246  varas,  unto  the 
first  corner  of  league  No.  6,  which  is  the  fourth 
and  last  of  this  league,  and  from  there  follow- 
ing the  turns  of  the  river  upward  until  arriving 
at  the  point  of  commencing,  league  No.  9  was 
completed. 

"League  No.  6  is  rituated  on  the  western  side 
of  Trinity  river,  adjoining  in  the  middle  of  the 
river  with  the  southwest  comer  of  a  league  oc- 
cupied by  a  colonist  named  Philip  Miller,  com- 
mencing from  a  laurel  12  inches  in  diameter 
upon  the  margin  of  the  river,  from  which  there 
is  an  ash  tree  14  inches  in  diameter  to  the 
south  4%  varas,  and  a  cottonwood  30  inches  in 
diameter  to  the  north  82  degrees  west,  17  varas, 
which  is  the  first  corner:  from  there  to  the 
west  10,600  varas  to  a  stake-from  whence  there 
Is  a  magnolia  8  inches  in  diameter  to  the  north 
59  east,  14^^  varas,  and  a  gum  2  inches  in  dla- ' 
meter  to  the  north  24  degrees  30  minutes  west, 
11  varas,  which  is  the  second  comer;  from 
there  south  2,500  varas  to  2  very  small  trees, 
from  whence  there  is  a  mulberry  5  inches  in 
diameter,  to  the  north  46  degrees  30  minutes 
east,  8%  varas,  and  a  white  oak  12  inches  in 
diameter  to  the  north  70  degrees  west,  2  varas, 
which  is  the  third  comer;  from  there  to  the 
east  9,^5  varas  to  a  stake  ujion  the  margin 
of  the  above-mentioned  river,  which  is  the  fourth 
and  last  comer,  and  from  there  following  the 
turns  of  the  river  upward  until  arriving  at  the 
point  of  commencing,  league  No.  6  is  completed." 

The  Miller  league  referred  to  in  the  Mar- 
tinez field  notes  was  surveyed  prior  to  the 
location  of  the  Martinez  grants.  While  It 
is  true  the  field  notes  of  the  Miller  league 
have  written  at  the  bottom  of  them  "May 
13,  1835,  S.  C.  Hirams,"  yet,  still  we  cannot 
accede  to  tbe  contention  of  appellants,  that 
the  call  for  tbe  Philip  Miller  league  should 
be  disregarded,  for  the  alleged  reason  that 
said  survey  was  not  made  until  1835,  two 
years  after  the  Martinez  surveys  wera  locat- 
ed. We  adopt  the  view  of  the  Court  of  Civil 
Appeals  of  tbe  Tbiii  District  on  this  ques- 
tion.   That  court  said  (Id.,  159  S.  W.  393): 

"There  is  no  statement  in  connection  with 
these  field  notes  that  they  were  made  in  18.°i5, 
nor  when  they  were  made;  nor  is  there  any 
explanation  of  what  is  meant  by  May  13,  1835, 
nor  any  statement  nor  explanation  as  to  who 
S.  C.  Hirams  was.  It  does  not  appear  that  he 
was  the  surveyor  who  made  the  survey.  These 
field  notes  may  have  been  filed  in  the  land  of- 
fice by  Hirams  at  that  date,  but  the  indorse- 
ment 'May  13.  1835,  S.  C.  Hirams,'  is  not  proof 
that  these  field  notes  were  made  by  Hirams 
nbr  any  one  else  at  that  date.  On  the  other 
hand,  there  is  strong  evidence  in  the  field  notes 
of  Nos,  6  and  0  tiiat  the  Philip  Miller  survey 
had  l>een  made  prior  to  the  making  of  these  sur- 
veys, otherwise  tbe  surveyor  making  them  could 
not  have  known  that  he  was  beginning  survey 
No.  6  at  the  southwest  comer  of  the  Philip 
Miller  league,  as  he  declares  In  said  field  notes 
that  he  4ia." 
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The  original  fleld  notes  of  tbe  PbUlp  MUler 
league  are  as  follows: 

"Field  notes  of  the  leagne  of  land  aurreyed  for 
Philip  Miller  on  the  east  bank  of  the  Trinity : 
Beginning  at  the  northwest  comer  of  the  lea^e 
of  land  surveyed  for  Peter  Blanchette,  a  water 
oak  8  inches  in  diameter,  from  wliich  a  water 
oak  15  inches  in  diameter  bears  south  49*  30i 
W.,  9.5  varas  dist,  also  a  white  oak  18  in.  dla. 
bn.  N.  53°  30'  B.,  14  vrs.  dist;    thence  with 


82*  E.,  300  varas;    N.  22' 


33 


T 


278  varaa;    N. 


W.,   290  varas;    N.  12'   W.,  200  vrs.; 


N.  39»  E.,  310  vrs.;  N.  48*  B.,  350  yaras, 
N.  73*  E.,  290  vrs. ;  N.  46'  W.  810  vrs.,  150 
varas;  S.  48°  E.,  430  varas;  N.  77*  E.,  270 
varas;  N.  48*  B.,  210  varas;  N.  38*  E.,  210 
varas;  N.  47'  B.,  310  varas;  N.  51°  W.,  300 
varas;  S.  71°  W.,  300  varas;  S.  59°  W.,  390 
varas;  N.  87°  W.,  330  varas:  north  210  varas; 
N.  20°  E.,  450  varas;  N.  32°  W.,  200  varas; 
N.  67°  }■:.,  320  varas;  S.  72°  E.,  100  varas; 
S.  65°  E.,  200  varas;  S.  53°  R,  130  varas; 
S.  55°  E.,  300  varas;  N.  84°  B.,  170  vra,  to 
a  t>ox  elder  10  in.  dia.,  from  which  a  cotton  tree 
48  in.  dia.  brs.  N.  55°  E..  18  vrs.  dist,  also  a 
box  elder  12  in.  dia.  brs.  S.  71°  B.,  9  varas 
dist,  also  a  box  elder  12  in.  dia.  brs.  S.  71° 
B.,  9  varas  dist,  oak,  cottonwood,  ash,  and 
hickory  timber,  undergrowth,  cane,  land  rice, 
but  subject  to  overflow ;  thence  east  3,420 
varas,  trace  leading  from  Lilierty  to  Nacogdoches 
8,881.3,  mound,  3d  corner,  from  which  a  white 
oak  24  inches  in  dia.  brs.  S.  23°  W.,  15  varas 
dist,  also  a  magnolia  11  in.  dia.  brs.  S.  70V^° 
W.,  12.  7  vrs.  dist.,  oak,  ash,  and  pine  timber, 
undergrowth,  dogwood,  cane,  and  myrtle,  land 
fertile;  thence  south  2,500  varas,  white  oak 
8  in.  dia.,  4tb  comer,  from  which  a  pine  18 
in.  dia.  brs.  N.  60°  B.,  14  varas  dist,  also  a 
water  oak  14  in.  dia.  bears  S.  1°  E.,  10.7  varas 
dist,  pin  oak  and  ash  timlier,  undergrowth,  cane, 
myrtle,  and  palmetto,  land  sterile ;  thence  w.!8t 
10,754  varas  to  the  place  of  beginning — contain- 
ing one  league,  of  about  6  labors  of  farming 
and  the  balance  pasture  land.  May  13,  1835. 
S.  C.  Hirams." 

I.  &  G.  N.  surveys  38  and  39  were  located 
in  1875,  and  there  Is  no  controversy  as  to  the 
location  on  the  ground  of  these  two  surveys, 
they  being  tied  to  a  corner  of  the  James 
Dowell  survey,  which  comer  is  found  and 
identified  on  the  ground  by  its  bearings,  the 
latter  survey  having  been  made  in  1853.  The 
east  line  of  the  two  I.  &  G.  N.  surveys  and 
the  west  line  of  the  two  Martinez  surveys 
6  and  9  are  called  for  in  the  fleld  notes  of 
the  two  I.  &  G.  N.  surveys  as  tbe  common 
boundary  line  between  them. 

In  1904  a  deputy  surveyor  of  Liberty  coun- 
ty named  Jones,  acting  on  the  assumption 
that  he  had  discovered  a  vacancy  between 
the  west  lines  of  I.  &  G.  N.  surreys  38  and 
39  surveyed  and  located  the  Shattuc  surveys 
€2,  63,  and  64,  placing  them  In  the  alleged 
vacant  area  between  said  surveys,  and  plats 
and  field  notes  of  said  Shattuc  surveys  were 
filed  tn  the  General  Land  Office,  and  there- 
upon the  land  included  therein  was  held  to 
be  "scrap  land"  by  the  state  and  put  on  the 
mariset  for  sale.  Both  tbe  land  and  the  tim- 
ber were  thereafter  sold  by  tbe  state,  and 
the  plaintiff,  intervener  and  defendant,  Mc- 
Donald (all  of  said  parties  being  hereinafter 
referred  to  as  appellants)  through  mesne  con- 
veyances are  now  the  owners  of  the  land  in 
tbe  Shattuc  surveys,  subject,  however,  to  die 


fulfillment  of  the  obligations  In  the  purchase 
contract  from  the  state.  The  field  notes  of 
the  Shattuc  surveys  are  as  follows; 

"Survey  No.  92. 
"State  of  Texas,  Liberty  County. 

"Field  notes  of  a  survey  of  640  acres  made  (or 
B.  W.  Sbattnc  by  virtue  of  his  affidavit,  and 
application  made  l>efoTe  Balph  C.  Bnbanks,  no- 
tary public,  on  the  5th  day  of  July,  1904,  and 
filed  on  the  5th,  with  the  surveyor  of  Liberty 
county,  on  the  6th  day  of  July.  1904,  under  an 
act  of  first  called  session  of  the  Twenty-Sixth 
Legislature,  approved  February  23,  1900.  and  as 
amended  by  an  act  approved  April  15,  1901,  pro- 
viding for  the  sale  of  unsurveyed  lands,  said  land 
is  situated  in  Liberty  county,  Texas,  alx>at  18 
miles  N.  W.  of  Liberty  and  known  as  survey 
No.  62. 

"Beginnhig  450  varas  S.  1*  B.  from  N.  W. 
comer  of  lea^e  No.  9  J.  D.  Martinez,  at  a  stake 
the  intersection  of  said  line  with  the  south  line 
of  the  M.  De  Los  Santos  Coy  4  league  grant; 
thence  S.  1*  B.,  1577.6  vrs.,  with  old  mkd.  line 
said  J.  D.  Martinez,  to  a  stake  from  which  stake 
a  white  oak  brs.  S.  21^*  W.  9.8  to  a  pin  oak 
8  brs.  N.  77°  W.  16.5  vrs. ;  thence  S.  89°  W., 
2293  vrs.,  to  a  stake  in  east  line  survey  38  I.  & 
G.  N.  survey,  post  oak  5  in.  dia.  brs.  S.  7%°  B. 
8.8  pin  oak  S.  72°  B.  10.1  vrs. ;  thence  N.  1* 
W.  1,577.6  vrs.  with  east  line  said  No.  38  L  & 
G.  N.  to  a  stake  in  south  line  said  Santos  Coy  4 
leagues;  thence  N.  80°  B.,  2,293  varas,  to  the 
bef^ning.  Bearings  marked  X.  Surveyed  Aug. 
9th,  1904.    Variation  7°  SO*  east 

"Geo,  W.  Mize, 

"Lewis  Umsworth,  Chainmen. 

"I,  W.  S.  Jones,  special  deputy  surveyor  of 
Liberty  county,  Texas,  do  hereby  certify  that  the 
foregomg  survey  was  made  by  me  on  the  ground 
according  to  law,  that  the  limits,  boundaries,  and 
corners  with  the  marks,  natural  and  artificial, 
are  truly  described  in  tbe  foregoing  plat  and 
field  notes,  just  as  I  found  them  on  the  ground. 
W.  S.  Jones,  Special  Deputy  Surveyor  Libertir 
Co.  Texas. 

"I  hereby  certify  that  I  have  examined  the 
above  field  notes  and  find  them  correct,  and  that 
they  are  recorded  in  Book  F,  page  350,  Survey- 
or's Beoord,  Liberty  Ca,  Texas.  August  30, 
1904.  Balph  C.  Bubank,  County  Surveyor,  m>- 
erty  County,  Texas." 

"Survey  No.  68. 
"State  of  Texas,  Liberty  County. 

"Field  notes  of  a  survey  of  640  acres  of  land 
made  for  R.  W.  Shattuc  by  virtue  of  his  appli- 
cation and  affidavit,  made  before  Balph  C.  Bo- 
bank,  notary  public,  on  this  the  5th  day  of  July, 
1904,  and  filed  with  the  county  surveyor  of  Lil>- 
erty  county  on  the  5th  day  of  July,  1904,  under 
an  act  of  first  called  session  of  the  Twenty-Sixth 
Legislature,  approved  February  23,  1900,  and  as 
amended  by  an  act  approved  April  16,  1001,  pro- 
viding for  the  sale  of  unsurveyed  school  land, 
said  land  is  situated  in  Liberty  county,  Texas, 
about  18  miles  N.  W.  of  Liberty  and  Imown  as 
survey  No.  63. 

"Beginning  the  west  line  of  the  J.  D.  Martinet 
No.  9  at  a  stake  tbe  S.  B.  corner  of  survey  No. 
62,  white  oak  brs.  S.  21%°  W.  9.8  pin  oak  8  in. 
77  W.  16.5  vrs.;  thence  with  No.  9  Martlnes 
west  line  S.  1°  B.  472.4  vrs.  to  original  cor.  said 
Martinez  No.  0,  a  stake  pine  now  36  in.  dia.  bis. 
S.  47°  E.,  11%  vrs.,  black  oak  24  N.  34°  W.  7; 
thence  S.  80*  west,  with  north  line  of  J.  D. 
Martinez  No.  6,  1,363  varas,  to  N.  W.  cor.  of 
same,  a  stake  pine  10  S.  86°  W.,  1.8  do.  13  N. 
393.8  vrs.;  thence  S.  8°  B.,  with  west  line  of 
J.  D.  Martinez  Na  6,  400  vrs.,  cross  a  gully  at 
1,150  vrs.,  cor.  stake  double  pin  oak  S.  77°  W. 
6.2  a  gum  12  S.  14°  B.,  7.6;   thence  S.  89°  W. 
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2,200  t»  a  atftk*  in  eaat  Une  No.  30  I.  &  O.  N. 

Sur.:  thence  N.  1°  W.  1,150%  vrs.  to  an  B.  cor. 
■aid  No.  39,  stake  black  gum  N.  5%°  W.,  9.4  a 
Bweet  gnm  S.  57°  B.,  2  vrs. ;  thence  N.  89°  W., 
1^0  varas,  S.  B.  cor.  Sec.  39  I.  &  G.  N.  By., 
a  stake  pine  brs.  N.  78°  W.  10.2  yrs^  pine  18 
brs.  S.  76°  E.  6.2  vrs. ;  thence  N.  1°  W.,  at  322 
Trs.  cross  a  gnlly  O,  S.  E.,  at  334  pass  a  cor.  for 
said  38  and  39  at  472  vrs.,  cor.  stake  post  oak 
6  S.  7%°  E.  8.8  vrs.  pin  oak  6  S.  72%*  E.  10.1 
vrs.;  thence  N.  89°  E.  2,293  vrs.  to  the  begin- 
ning. Surveyed  August  10,  1904.  Bearings 
marked  X. 

"Geo.  W.  Mize, 

"Lewis  Urnsworth,  Chainmen. 

"I  hereby  certify  that  I  have  examined  the 
above  field  notes  and  find  them  correct  and  they 
are  recorded  in  Book  J.  page  361,  of  Surveyor's 
Becord,  Liberty  Co.,  Texas,  September  30,  1904. 
Balph  Eubank,  County  Surveyor,  Liberty  Co. 
Texas." 

"Survey  No.  64. 
"State  of  Texas,  Liberty  County. 

"Field  notes  of  a  survey  of  498.7  acres  of  land 
made  for  R.  W.  Shattuc  by  virtue  of  his  appli- 
cation, and  affidavit  made  before  Ralph  C.  Eu- 
bank, a  notary  public,  on  the  5th  day  of  July, 
1004,  and  filed  v?ith  the  county  surveyor  of  Lib- 
erty county,  Texas,  on  the  5th  day  of  July,  un- 
der an  act  of  first  called  session  of  the  Twenty- 
Sixth  Legislature,  approved  February  23,  1900, 
and  aa  amended  by  an  act  approved  April  16, 
1901,  providing  for  the  sale  of  unsurveyed  school 
land.  Said  land  is  situated  in  Liberty  county, 
Tfexas,  about  18  miles  N.  W.  of  Liberty  and 
known  as  survey  No.  64. 

"Beginning  at  the  S.  E.  comer  of  No.  63  on 
the  west  line  of  J.  D.  Martinez  league  No.  6  at 
a  stake,  double  pin  oak  brs.  S.  77°  W.  6.2  gum 
12  in.  S.  14°  E.  7.6;  thence  S.  1'  E.,  at  769%  vrs. 
Gaylor's  creek,  at  1.279%  to  a  stake  in  north 
line  of  B.  B.  B.  &  C.  By.  Sur.  a  gum  6  in.  N. 
24%°  E.  1.6,  a  do.  8  in.  S.  33°  W.  5.4;  thence 
S.  Sd°  W.,  with  north  line  said  B.  B.  B.  &  C. 
By.  Sur.,  plainly  marked,  1,370  N.  W.  cor.  of 
•aid  Sur.,  continuing  in  same  marked  line  cross- 
ing Gaylor's  creek  at  2,200  east  lines  James 
Dowell  sur.  a  stake  70  vrs.  N.  1'  W.  from  the  L 
comer  of  said  Dowell ;  thence  N.  1°  W.,  at  122 
the  N.  E.  comer  of  James  Dowell,  run  old  square 
post  of  pine  white  oak  old  bearings  white  oak 
brs,  N.  88°  W.  6.2  a  do.,  S.  85%°  W.  8.8,  con- 
tinuing same  course  in  old  line  of  No.  30  at  1,- 
279%  vrs.  a  stake;  thence  N.  89°  E.  2,200  to 
the  beginning.  Surveyed  Aug.  11,  1904.  Bear- 
ings mkd.  X.    Variation  7°  &/,  east. 

"George  W.  Mize 

"Lewis  Umswortn,  Chainmen. 

"I,  W.  8.  Jones,  special  deputy  surveyor  of 
Liberty  county,  Texas,  do  hereby  certify  that  the 
foregoing  survey  was  made  by  me  on  the  ground, 
according  to  law,  that  the  limits,  boundaries, 
and  corners,  with  the  marks,  natural  and  artifi- 
cial, are  truly  described  In  the  foregoing  plat  and 
field  notes  just  as  I  found  them  on  the  ground. 
W.  S.  Jones,  Special  Deputy  Surveyor,  Liberty 
Co.  Texas." 

The  appellees  assert  title  to  all  of  the  land 
and  timber  in  controversy,  claiming  that  the 
same  did  not  belong  to  the  state  at  the  time 
it  was  sold,  because  all  of  said  land  was  ei- 
ther at  said  dates  a  part  of  the  Jose  Dolores 
Martinez  leagues  6  and  9,  or  that  they  were 
a  part  of  the  I.  &  O.  N.  surveys  38  and  39, 
and  for  that  reason  there  was  no  vacant  laud 
to  be  located  by  or  on  behalf  of  said  Shattuc 
survey^,  and  none  to  be  sold  by  the  state  of 
Texas. . 

It  was  agreed  among  the  parties  that  L  ft 
G.  N.  surveys  38  and  39  and  Martinez  grants 
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6  and  9  are  older  surreys  than  the  Shattuc 
surveys,  and  that  the  latter  surveys,  to  the 
extent  (If  at  all)  that  they  are  not  In  conflict 
with  said  (Aier  surveys,  are  owned  by  the 
appellants,  and  they  are  entitled  to  recover 
to  such  extent ;  but  U  said  Shattuc  surveys 
are  In  conflict  with  said  older  surveys,  either 
In  whole  or  In  part,  the  appellees  are  the 
owners  and  entitled  to  recover  all,  or  so 
much  thereof  as  may  be  In  conflict  with  said 
older  surveys.  This  agreement,  therefore, 
eliminates  any  question  of  title  as  to  said 
surveys  In  the  several  parties,  and  the  case 
was  considered  and  tried  by  the  court  below, 
as  It  should  have  been,  as  one  of  boundar}' 
only. 

The  court  submitted  this  cause  to  the  Jury 
upon  special  issues,  and  asked  them  three 
'Questions,  two  of  which  are  as  follows: 

First:  "Are  the  western  lines  of. the  Marti- 
nez grants  6  and  9,  as  originally  located, 
common  Unes  with  the  eastern  lines  of  the 
Shattuc  surveys,  as  described  In  plaintiff's 
petition?  Answer  this  yes  or  no."  This 
question  the  Jury  answered,  "No." 

Second:  "Are  the  western  lines  of  the 
Martinez  grants,  as  originally  located,  com- 
mon lines  with  the  eastern  lines  of  the  I.  & 
G.  N.  surveys?  Answer  yes  or  jqo."  This 
question  the  Jury  answered,  "Yes." 

Upon  this  verdict  the  court  entered  Judg- 
ment, fixing  the  boundaries  of  the  two  Marti- 
nez grants,  so  as  to  Include  all  the  land  con- 
stituting the  Shattuc  surveys,  and  from  this 
Judgment  appellants  duly  perfected  .an  ap- 
peal. 

Appellants'  eighth,  ninth,  eighteenth,  and 
twentieth  assignments  of  error  attack  the 
court's  charge  and  the  verdict  of  the  Jury, 
because,  as  they  assert,  there  was  no  evi- 
dence in  the  case  upon  which  an  affirmative 
answer  could  be  given  to  question  No.  2,  and 
because  all  of  the  testimony  In  the  case  was 
Insufficient  for  the  Jury  to  locate  Martinez  6 
and  9  at  any  place,  and  because  the  verdict 
is  unsupported  by  the  evidence.  These  as- 
signments all  relate  to  the  same  subject-mat- 
ter, and  will  be  treated  together. 

The  real  and  pivotal  controversy  between 
the  parties  to  this  suit  arises  over  the  true 
location  of  the  beginning  of  the  northeast 
corner  of  No.  9  and  the  beginning  or  north- 
east comer  of  No.  6,  Martinez  grants,  as 
called  for  In  their  field  notes.  And  Inasmuch 
as  the  solution  of  these  problems  depends 
upon  the  true  location  of  the  Philip  MUler 
league,  it  Is  of  first  Importance  to  determine 
the  location  of  the  western  boundary  line  of 
the  Philip  Miller. 

The  evidence  Is  undisputed  that  the  north 
and  south  lines  of  the  Miller  league  are 
marked  and  Identified  by  bearing  trees  on 
the  ground,  although  tiie  northwest  and 
southwest  comers  cannot  now  be  located  on 
the  ground.  The  evidence,  however,  shows 
that  the  marks  of  this  league  on  the  line 
trees  foimd  on  the  ground  were  put  there  in 
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1833.  Theae  tecta  Jnatuy  tbe  condnaion  tbat 
the  lines  of  tbe  Miller  league  were  actnaUy 
snrreyed  on  the  gronnd  In  1833. 

It  appears  from  the  field  notes  tbat  the 
western  boundary  line  of  tbe  HUler  grant 
calls  for  tbe  Trinity  river  and  gives  tbe  me- 
anders of  that  river  in  variations,  degrees, 
and  minutes,  In  its  extension  from  the  inner 
northwest  comer  to  tbe  soatbwest  comer  of 
said  league. 

The  present  location  of  tbe  river,  with  its 
meanders,  as  it  flows  across  the  north  and 
sonth  lines  of  the  Miller,  does  not  now  fit  the 
meander  calls  for  tbe  river  made  in  1833, 
when  the  Miller  west  line  was  surveyed. 
The  Trinity  river  is  now  at  a  point  on  tbe 
sonth  Une  of  the  Miller,  1,039.77  varas  east 
from  where  It  calls  to  be  in  tbe  original  field 
notes  at  tbe  southwest  comer;  in  other 
words,  if  the  field  notes  for  tbe  west  line  of 
tbe  Miller  be  ignored,  and  tbe  southwest  cor- 
ner located  according  to  its  call  on  tbe  Trin- 
ity river  where  it  now  Is,  it  will  be  1,039.77 
vatas  east  of  where  It  was  when  tbe  survey 
was  made  in  1833. 

It  is  the  contention  of  appellants  that  the 
southwest  comer  of  tbe  Miller  must  be 
placed  at  tbe  intersection  of  tbe  south  line  of 
said  league  with  tbe  river  as  it  is  now  locat- 
ed, and  in  projecting  the  south  line  of  Marti- 
nez grant  No.  9,  the  distance  of  9,246  varas 
must  be  measured,  they  assert,  from  tbat 
point.  On  tbe  other  hand,  it  is  contended  by 
appellees  that  tbe  course  of  tbe  river  has 
changed  since  the  original  survey  of  tbe 
Miller  In  1833,  and  tbat  what  is  now  known 
as  "Horseshoe  Lake"  on  the  south  Une  of 
Martinez  No.  9,  was  then  part  of  the  Trinity 
river,  and  tbat  in  measuring  the  distance  for 
the  south  line  caU  of  said  league,  It  must  be 
projected  from  a  point  on  the  west  side  or 
bank  of  said  lake;  tbat  point,  at  the  time 
the  survey  was  made,  being,  as  they  assert, 
the  west  side  of  the  river  as  called  for  in  the 
field  notes. 

There  was  much  evidence  introduced  upon 
this  subject.  Some  of  the  surveyors  testified 
that  they  found  tbe  bed  of  an  old  river,  that 
it  is  now  a  slough,  that  it  is  plainly  visible 
on  the  ground,  that  Its  meanders  practically 
fit  the  meander  calls  for  the  river  made  In 
tbe  Miller  field  notes  in  1833,  and  tbat  said 
old  river  bed  or  channel  was  contiguous  with 
and  included  Horseshoe  Lake.  We  have  care- 
fully examined  the  evidence  in  tbe  record  on 
this  issue,  and  find  that  there  is  just  and 
ample  warrant  for  the  conclusion  that  the 
channel  of  the  river  has  changed  since  1833, 
and  tbat  tbe  Miller  field  notes,  giving  the 
meanders  of  the  river,  correctly  located  tbe 
channel  of  the  river  at  tbat  time,  and  that 
Horseshoe  Lake  was  therefore  then  a  part 
of  the  channel  of  said  river.  Tbe  following 
maps  are  made  a  part  of  this  opinion,  and 
reference  is  hereby  made  to  the  same  for 
elucidation  of  tbe  points  at  issue  and  tbe 
conclusions  of  the  court: 
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I  ntn  and  meuared  all  lines  on  this  plat,  marked 
In  solid  red  lines. 

I  was  with  F.  H,  Haddox  when  he  ran  and  meas- 
ured the  (  line  of  Martinez  No.  6,  marked  In  broken 
red  pencil  lines. 

My  actual  work  on  the  ground,  determined  the 
length  of  North  and  South  lines  of  Martinez  No.  9, 
from  Shattuc  East  lines  to  the  Trinity  Rlyer. 
Marked  In  doable  broken  red  pencil  lines. 

(Signed)       Jno.  W.  Maddox 

The  red  line*  referred  to  In  certificate  of  John 
W.  Maddox  are  Indicated  In  this  plat  by  th« 
heavy  black   lines. 
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It  Is  to  be  observed  that  the  west  line 
calls  of  the  Miller  field  notes  places  all  of 
the  land  eait  of  the  river  in  the  Miller  grant, 
and  that  the  river  forms  a  part  of  the  north, 
as  well  as  the  west  boundary  line  of  said 
survey — winding  around  the  west  and  a  part 
of  the  north  sides  of  said  grant;  also  that 
a  line  projected  due  west  from  the  most  east- 
erly intersection  of  the  Trinity  river  with 
the  well-marked  north  line  of  the  Miller 
grant,  as  fonnd  on  the  ground,  extends  a  dis- 
tance of  1,270  varas  before  it  would  again 
meet  the  furthermost  west  bank  of  said  riv- 
er, and  all  of  the  land  adjacent  to  said  line 
until  it  strikes  the  bank  of  said  riv^  is  in- 
cluded, according  to  the  field  notes,  in  the 
Miller  grant. 

It  is  contended  by  appellants  that  the 
northwest  comer  of  the  Miller  is  at  a  point 
where  the  north  line  of  the  Miller,  as  now 
found  on  the  ground,  first  intersects  the 
Trinity  river  from  the  east  While  on  the 
other  hand,  appellees  contend,  and  the  trial 
court  impliedly  fonnd  in  fixing  the  northeast 
comer  of  Martinez  No.  9  as  it  did,  that  the 
northwest  comer  of  the  Miller,  as  it  affects 
the  beginning,  or  the  northeast  comer  of 
Martinez  No.  9,  wiui  at  a  point  1,270  varas 
further  west  from  the  point  contended  for 
by  appellants,  as  such  northwest  comer  of 
the  Miller. 

[1]  It  Is  a  cardinal  principle  of  law  that 
In  determining  the  boundaries  of  conflicting 
surveys,  that  the  footsteps  of  the  surveyor  are 
the  determining  factor,  and  where  such  foot- 
steps as  called  for  in  the  field  notes  are 
found  and  identified  they  must  control.  Taft 
V.  Ward,  58  Tex.  Civ.  App.  250,  124  S.  W. 
437;  Byrd  v.  Langbein,  135  S.  W.  206. 

[2]  The  footsteps  of  the  surveyor  can  be 
traced  in  fixing  the  boundaries  of  the  Philip 
Miller,  and  the  west  line  of  that  survey  must 
therefore  be  constructed  according  to  its  field 
notes,  and  in  accordance  with  the  meander 
calls  of  the  Trinity  river.  To  accept  the 
contention  of  appellants  in  placing  the  north- 
west corner  of  the  Miller  at  the  point  they 
claim  it  should  be  would  ignore  the  principle 
herein  announced,  and  do  actual  violence,  be- 
sides, to  the  field  notes  of  that  survey,  as  it 
would  exclude  territory  which,  beyond  all 
doubt,  is  Included  In  the  Miller  fleM  notes. 

[3]  The  fact  that  the  meander  calls  of  the 
Philip  Miller  do  not  now  balance — that  is, 
that  they  do  not  close  by  an  excess  of  west- 
ings of  114  varas  in  reaching  the  south  line 
in  running  the  same  from  the  northwest  to 
the  southwest  corner — ^is  of  no  material  im- 
portance. Such  discrepancies  are  not  un- 
usual in  making  long-distance  surveys.  Ac- 
cording to  the  testimony  of  one  experienced 
surveyor,  it  was  his  observation  that  when 
an  old  survey  has-  more  than  four  sides,  it 
cannot  be  made  to  close,  especially  along 
a  river  bank.  The  discrepancy  is  due,  ac- 
cording to  the  testimony  of  "such  experienced 
surveyor,  to  the  diffenence  In  accuracy-  in 


measuring  with  a  <S\Ain  or  a  tapeline.  The 
chain  always  runs  excessive  to  the  tapellne 
measurement  These  meanders-,  together  with 
the  old. north  and  south  well-marked  lines  of 
the  Miller,  are  suflSdent  to  support  the  con- 
clusion of  the  court  in  placing  the  western 
and  a  part  of  the  northern  boundaries  of 
the  Miller  as  herein  determined. 

[4]  The  field  notes  of  the  Martinez  No.  0 
do  not  give  the  meanders  of  the  river  on  its 
east  line.  But  the  east  line  of  Martinez  No. 
9  and  the  west  line  of  the  Philip  Miller  being 
common  lines,  and  the  Miller  being  the  older 
survey,  the  meanders  of  the  Trinity  river,  as 
specifically  given  in  the  latter  survey,  will 
control  the  contour  of  the  Martinez  east  line. 

[t]  The  record  Is  practically  conclusive 
that  none  of  the  original  witness  or  bear- 
ing trees  called  for  in  the  field  notes  of  Mar- 
tinez  No.  6  or  9  can  now  be  located  on  the 
ground.  The  witness  Jones,  who  located  the 
Shattuc  surveys,  reported  in  his  field  notes, 
and  also  testified  on  the  trial  of  the  cause^ 
that  he  located  the  witness  trees  at  the  north- 
west comer  of  Martinez  No.  9,  and  also  at 
the  southwest  comer  of  Martinez  No.  0  at 
the  placet  he  contend*  said  comer*  thould  be. 

Every  other  witness,  including  surveyors 
who  checked  the  work  of  the  witness  Jones, 
witnesses  both  for  the  appellants  and  appel- 
lees say  that  they  could  find  no  such  original 
bearing  trees  as-  Jcmes  said  he  found,  and 
again,  on  cross-examination,  the  witness 
Jones  admitted  that  he  made  the  Shattuc 
surveys  and  located  tlie  vacancy  for  liimself. 
He  says: 

"When  I  found  out  there  was  a  vacancy  in 
there,  I  got  a  man  to  settle  on  it  and  apply 
for  it  I  did  not  get  the  land  myseU.  •  *  * 
I  was  to  get  my  part  of  it,  of  course.  Jett  was 
to  get  all  of  the  land ;  he  and  I  together  and 
Shattuc  was  to  get  160  acres.  I  was  acting  as 
deputy  surveyor  at  the  time.  •  *  *  I  know 
that  under  die  law  a  surveyor  cannot  become 
interested  in  any  lands  that  is  located,  but  I 
don't  know  any  in  the  state  that  hasn't  got 
land  in  that  way.  I  know  that  it  is  against  the 
law,  but  we  do  lots  of  things  against  the  law." 

If  the  -witness  trees-  be  located  at  the 
points  claimed  by  the  surveyor,  Jones,  and 
the  north  and  south  Ufles  of  Martinez  No.  9 
be  allowed  their  full  distance  calls,  there 
will  necessarily  be  a  conflict  between  the 
boundaries  of  the  Philip  Miller  and  the  said 
Martinez.  This-  evidence  Is  so  inconsistent 
and  totally  at  odds  with  all  of  the  other 
testimony  in  the  record  that  we  feel  Justi- 
fied in  ignoring  it,  as  was  done  by  the  trial 
court  and  Jury. 

[•]  We  do  not  believe  that  the  lines  of 
Martinez  0  and  9  were  ever  run  on  the  ground 
by  the  original  surveyors;  and  the  pre- 
sumption that  they  were  actually  run,  In  our 
opinion,  is  overcome  by  the  following  evi- 
dence: (1)  The  field  notes  of  neither  one  of 
said  grants  designates  any  sort  of  an  identi- 
fication mark  on  the  witness  trees  placed  at 
the  corners  of  said  grant  (2)  No  object  call- 
ed for  in  the  field  notes  has  ever  been  iden- 
tified, except  the  Trinity  river,  in  front  of 
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the  Miller  leagae.  (3)  The  actual  meanders 
of  the  Philip  Miller  places  the  river  In  a 
radically  different  position  from  that  shown 
by  the  original  plat  of  Martlnee  No.  9  filed 
In  the  General  Laud  OfiBce  by  the  surveyor. 
(4)  No  original  comers,  bearing  trees,  Une, 
or  Une  trees  of  6  or  9  have  ever  been  identl- 
fled,  or  located  anywhere  at  any  time.  This 
is  a  most  singular  situation,  since  all  of  the 
lines  of  the  two  Martinez  grants  6  and  9 
run  through  a  deeply  forested  country,  and 
the  north  and  south  lines  are  from  4  to  5 
miles  in  length.  (5)  The  field  notes  of  6  and 
9  both  show  that  the  surveyor  did  not  mean- 
der the  river.  The  calls  therein  for  the  river 
are:  "Following  the  turns  of  the  river  up- 
ward." (6)  Except  the  Trinity  river,  no  nat- 
ural object  is  called  for,  although  the  south 
line  of  No.  6  crosses  Oaylor's  creek  within 
86  varas  of  the  "L"  corner  of  the  Dowell, 
crosses  Gaylor's  creek  seven  times  on  the 
norih  Ihie  of  the  William  VP|llllams,  and  on 
the  north  boundary  line  of  the  Olalbome 
Holsbousen  crosses  a  deep  lake  75  to  160 
varas  wide,  and  also  crosses  two  creeks  9 
varas  wide  before  reaching  the  river.  (7) 
The  common  lines  of  6  and  9  cross  Davis 
bayou  80  varas  wide  three  times.  (8)  The 
north  line  of  MartlneE  No.  9  crosses  a  pond 
160  varas  wide,  two  boggy  lakes  70  and  70 
varas  wide,  waist  deep,  and  impassable  for 
horses,  and  then  crosses  Davis  bayou  80 
varas  wide,  and  still  no  natural  object  ex- 
cept the  Trinity  river  is  anywhere  mentioned 
in  either  of  the  two  Martinez  grants,  or 
shown  on  the  original  plat  filed  by  the  sur- 
veyor in  the  General  Land  Office. 

[7]  It  is  the  contention  of  appellees  that 
they  have  established  the  northwest  corner 
of  No.  9  and  the  northwest  and  southwest 
comers  of  No.  6  at  the  places  it  is  contended 
by  them  such  corners  should  be,  by  general 
reputation,  and  they  base  such  claim  upon 
the  testimony  of  their  witness  Lumm,  and 
opon  the  field  note  calls  of  the  Junior  sur- 
veys for  the  Martinez  lines,  introduced  in  evi- 
dence. The  witness  Lumm  testified  upon 
direct  examination  in  substance  as  follows: 

"I  know  where  the  northwest  comer  of  league 
No.  6  is;  it  is  east  of  Thicket  creek  on  what  is 
called  the  old  Cherry  Bear  trail.  It  is  what  is 
called  the  Martinez  corner.  I  know  where  they 
have  surveyed  these  Shattuc  surveys.  I  know 
where  they  are  situated  on  the  ground.  I  help- 
ed Jones  run  them  off,  and  when  he  run  them 
off,  and  it  takes  the  west  end  of  No.  6  in,  takes 
the  corner  of  No.  6  and  also  takes  in  the  corner 
of  No.  9,  too.  I  don't  know  where  the  north- 
west comer  of  No.  9  is,  but  I  do  know  where 
the  southwest  comer  of  No.  9  is.  There  is  a 
house  there  now,  right  in  the  corner.  The  house 
belongs  to  the  Dayton  Lumber  Company,  I 
guess ;  they  had  it  built.  I  don't  know  any- 
thing about  the  common  reputation  of  that 
comer  in  1870.  In  1875  a  storm  went  through 
that  country  and  the  timber  was  all  torn  down 
and  people  did  not  no  through  there  much.  The 
comer  of  No.  6,  which  was  recognized  as  the 
northwest  comer  of  No.  6,  is  in  the  line  where 
the  Shattuc  surveys  now  run;  the  west  Une  of 
the  Shattuc  runs  through  it  I  don't  know  what 
the  common  repote  was  as  to  where  the  east  line 
of  I.  &  G.  N.  sorvey  was.    I  know  they  eame 


to  what  is  called  the  west  line  of  the  HartinoL 
I  only  know  that  by  hearing  it  The  only 
common  reputation  I  know  about  is  the  north- 
west corner  of  No.  6,  and* there  are  some  trees 
there." 

On  croBS-ezaminatlon  he  said: 

"The  nearest  neighbor  to  the  place  I  designate 
as  the  northwest  corner  of  No.  6  is  old  man 
Cherry,  out  on  the  prairie  from  there  about  a 
mile  and  a  half  or  two  miles  west  of  that  comer, 
and  old  man  Smith  lives  out  there  about  the 
same  distance  from  It  My  father-in-law  lived 
south  of  it  on  the  prairie.  He  was  about  a  mile 
and  a  half  or  maybe  two  miles  from  it.  Nobody 
lived  north  of  it  for  a  long  ways.  That  was  all 
timber,  and  nobody  lives  in  there  yet  either.  I 
don't  know  any  reason  why  there  should  be  any 
common  reputation  as  to  that  comer;  don't 
know  what  would  have  caused  any  discussion 
about  the  corner.  When  I  say  general  reputa- 
tion I  mean  by  that  everybody  is  talking  about 
it.  That  corner  was  in  the  woods,  and  there 
were  very  few  people  that  ever  went  into  those 
woods;  not  many  people  there  to  go  in  there; 
just  those  people  that  lived  out  tiiere  on  the 
prairie  two  or  three  miles  away.  This  corner 
was  over  in  the  timber  in  dense  woods.  I  have 
heard  i>eople  say  th%t  was  the  corner  of  No.  6L 
I  beard  my  father-in-law;  we  were  hunting  a 
bunch  of  hogs  once,  and  he  went  up  one  side  of 
the  creek,  and  my  brother-in-law  and  me  went 
up  the  otlier,  and  he  told  us  if  we  didn't  find  the 
hogs  to  meet  at  the  Martinez  comer  on  the 
Cherry  Bear  trail.  That  was  the  first  time  I 
ever  heard  anything  about  it,  but  I  don't  know 
just  where  it  was.  I  don't  know  whether  I 
heard  anybody  else  say  anything  about  it.  They 
didn't  talk  land  matters  then.  It  UKun't  icorth 
anything,  and  they  didn't  pay  any  attention  to 
it.  That  i*  the  only  per»on  I  ever  heard  son 
anything  about  it." 

Inasmudi  as  appellants'  assignments  of  er- 
ror 1  to  6  attack  the  admissibility  of  such 
evidence,  it  may  be  appropriate  to  here  con- 
sider the  rules  governing  the  admissibility 
of  evidence  of  this  character. 

In  the  evolution  of  practice  and  procedure 
through  the  long  grind  of  the  centuries,  the 
character  of  the  Jury  chonged  from  one 
which  had  personal  knowledge  before  the 
trial  of  the  matters  in  controversy,  or  which 
acquired  Information  through  its  own  initi- 
ative by  conversing  with  the  neighbors  who 
were  thought  to  have  knowledge  of  such 
matters,  to  one  which  knew  nothing  about 
the  issues  in  controversy,  or  whose  mind  was 
free  from  opinions  on  questions  about  to  be 
submitted  for  its  determination,  and  whose 
source  of  information  must  be  confined  ex- 
clusively to  the  narration  of  facts  by  wit- 
nesses called  to  testify  in  their  presence  in 
open  court.  Under  the  latter  conditions  the 
rules  of  evidence,  as  we  understand  them  to- 
day, had  their  origin.  Cross-examinatioB 
was  soon 'recognized  as  snch  a  vital  test  of 
the  accuracy  of  statements  that  the  courts 
eventually  came  to  the  adoption  of  the  hear- 
say rule.  However,  one  of  the  several  excep- 
tions to  that  doctrine  allows  the  introduction 
of  general  reputation,  which  in  Its  nature  U 
still  a  traditional  resort  in  a  modified  sense, 
to  c(»nmon  repute  as  a  source  of  knowledge. 

This  exception  to  the  hearsay  rule  is  based 
upon  the  principle  of  necesiity  and  the  prin- 
ciple of  oiroumttatUial  gvartrnty  of  ttMtt- 
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wortMneM.  As  applied  to  boundary  cases, 
the  neoe*Htv  is  to  be  found  In  the  general 
dearth  of  other  satisfactory  evidence  of  the 
desired  facts,  the  matter  usually  being  an 
ancient  one,  and  no  living  witnesses  found; 
and  the  eiroumttanoet  creating  a  guaranty  of 
tru*tiDorthine»8  are  found  when  the  topic  is 
such  that  the  facts  are  likely  to  have  been 
generally  inquired  about,  and  of  sufficient 
importance  to  have  become  the  subject  of 
neighborhood  discussion,  and  discussed  by 
persons  having  personal  knowledge  of  the 
facts  involved,  and  thus,  it  is  presumed,  that 
the  community's  conclusion,  if  it  has  been  so 
founded,  is  likely  to  be  worthy  of  belief  and 
trustworthy  in  character. 

In  discussing  this  kind  of  evidence.  Justice 
Coke,  in  the  case  of  Stroud  t.  Springfield, 
28  Tex.  668,  says: 

"The  admission  of  evidence  of  common  reputa- 
tion as  to  old  boundaries,  which  frequently  can- 
not possibly  be  proved  by  direct  and  positive  tes- 
timony, is  based  on  the  extreme  probability  of 
the  truth  of  a  fact  received,  assented  to,  and 
acted  on  as  true  by  the  common  consent  of  a 
community  having  -peculiar  means  for  correct 
information,  and  no  interest  to  warp  their  judg- 
ment in  forming  a  conclusion.  In  the  absence  of 
direct  and  positive  testimony  wliicb,  when  they 
are  ancient,  cannot  usually  be  had  to  establish 
boundaries,  common  reputation  is  perhaps  as 
little  liable  to  error  as  any  other  species  of  evi- 
dence that  can  be  resorted  to  for  the  purpose, 
and,  indeed,  is  frequently  the  only  resort.  The 
general  rule  is  undoubted,  that  common  reputa- 
tion is  admissible  as  evidence  in  questions  of 
boundary,  but  there  is  much  diversity  of  opinion 
as  to  its  proper  application.  The  unrestricted 
admission  of  this  species  of  evidence  would  be 
fraught  with  the  most  dangerous  tendencies,  and 
violative  of  the  best  dictates  of  experience.  The 
admissibility,  as  well  as  the  value  and  weight,  of 
general  reputation  must,  from  its  nature,  de- 
pend very  much  upon  the  circumstances  of  the 
case  in  which  it  is  offered.  It  cannot,  of  course, 
be  received  as  to  title.  It  is  admissible  only  as 
to  the  locus  in  quo  of  the  boundary;  a  fact  of 
which  the  community  or  neighborhood  around 
it  is  supposed  to  be  {.eculiarly  well  informed. 
The  boundary  must  be  an  ancient  one,  and  its 
supposed  locality  must  be  of  sufficient  interest 
and  note  in  the  neighborhood  or  community  to 
have  been  the  subject  of  observation  and  con- 
versation among  the  people.  •  •  *  There, 
weight  of  opinion  or  neighborhood  report  is  not 
common  reputation.  The  reputation  or  under- 
standing must  have  been  formed  and  in  existence 
before  the  controversy  commenced  in  which  it 
is  used  as  evidence.  Men  are  not  presumed  to 
be  indifferent  in  regard  to  matters  in  actual 
controversy,  for  when  the  contest  has  begun, 
people  generally  take  one  side  or  the  other,  and, 
if  they  are  disposed  to  speak  the  truth,  facts  are 
or  may  be  seen  by  them  through  a  false  medium. 
•  •  •  For  this  reason  it  is  necessary  that 
proof  of  common^reputation  must  have  reference 
to  a  time  ante  litem  motam.  The  question  pro- 
pounded to  the  witness  Copps  ('whether  or  not 
the  location  of  the  Powell  league  as  represented 
on  the  map  had  been  uniformly  and  generally  re- 
garded and  accredited  as  the  true  location  by 
the  community  around  it'),  is  general,  and  not 
limited  even  to  the  fllinc  of  the  suit  It  is  not 
limited  to  any  particular  time.  •  •  •  The 
court  ruled  upon  the  question  as  propounded, 
and  the  ruling  is  correct.  Hearsay  evidence  is 
generally  inadmissible.  Desiring  to  introduce 
evidence  under  an  exception  to  that  general  rule, 
it  devolved  upon  the  appellant  to  bring  himself 


within  the  limits  of  the  exception,  wbidi  he 
failed  to  do." 

[I]  Bvidence  of  this  cbaracter  must  be 
general,  concurrent,  and  certain  as  to  the 
subject-matter.  Matthews  v.  aaiatcher,  33 
Tex.  OlT.  App.  133,  76  S.  W.  64.  It  mnst 
be  reputation,  and  not  Individual  assertion. 
Wlgmore  on  Evidence,  |  1584;  RnBsell  r. 
Hunnlcutt,  70  Tex.  660,  8  S.  W.  600. 

An  analysis  of  the  witness  Lnnun's  testi- 
mony shows  that  It  does  not,  at  least,  com- 
ply with  two  of  the  requisites  hereinabove 
stated,  viz.:  First:  It  was  not  g«ieral  in  its 
character.  The  cross-examination  shows 
that  the  conversation  with  his  father-in-law 
In  the  woods  was  the  first  and  only  time  he 
ever  heard  the  matter  mentioned,  and  that 
he  never  heard  anybody  else  say  anything 
about  it  That  "people  didn't  talk  land  mat- 
ters then,  as  the  land  was  not  wortli  any- 
thing, and  they  didn't  pay  any  attentimi  to 
it."  Second:  It  is  not  certain  as  to  the 
subject-matter,  and  therefore  lacks  the  ele- 
ment of  trustworthiness  required  by  the 
rule,  in  that  he  did  not  know  where  the  cor- 
ner was  to  which  his  father-in-law  referred, 
and  he  frankly  admits  that  he  cannot  say 
whether  the  reputation  was  before  or  after 
1875.  (It  being  conceded  by  ail  of  the  par- 
ties that  the  comers  and  lines  now  fonnd  on 
the  ground  of  the  Martinez  grants  were  put 
there  In  that  year.)  In  our  opinion,  this 
evidence  was  not  admissible,  or,  \t  admitted. 
it  is  of  such  a  flimsy  character  as  to  wholly 
lack  sufficient  force  to  overcome  the  other 
controverting  facts  on  this  issne,  and  we 
hardly  feel  Justified  In  establishing  it  as 
a  precedent  for  the  location  of  boundary  lin». 
or  comers,  so  as  to  overcome  the  dignity 
of  a  call  for  distance. 

[9]  The  field  notes  of  the  Junior  snrreys 
introduced  in  evidence  by  appellees,  wherein 
calls  are  made  for  the  lines  and  comeis 
of  the  Martlnes  surveys,  cannot  be  osed  to 
establish  general  reputation  that  the  lines 
and  comers  of  the  latter  surveys  were  at 
the  places  appellees  contend  for,  for  the  rea- 
son that  they,  too,  lack  the  element  of  trust- 
worthiness essential  to  that  kind  of  evidence, 
and  are  not  concurrent  with  the  date  of  the 
Martinez  grants.  It  Is  not  shown  that  soch 
surveyors  making  the  Junior  surveys  had 
knowledge  of  the  actual  location  of  the 
Martinez  surveys.  The  evidence  In  question 
does  not  come  within  the  rule  announced  in 
the  case  of  Reeves  v.  Roberts,  62  Tex.  552, 
where  the  snrveyor  making  the  declaration 
was  shown  to  have  actually  seen  the  old 
marked  corner,  and  to  have  fonnd  the 
monument  at  the  disputed  point,  and  have 
used  such  point  on  nomeious  occasions  to 
make  other  surveys. 

The  Dowell  suirvey  was  made  20  years 
after  the  Martinez  surveys,  and  calls  for  tlie 
bearing  trees  as  being  at  the  southwest  cor- 
ner of  Martinez  No.  6,  whldt  do  not  cor- 
respond to  either  the  size,  mark,  or  direc- 
tion of  any  of  the  trees  contained  in  the  Mai^ 
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tines  Add  notes  and  designated  by  sncli 
field  notea  as  l)elng  in  tbat  comer.  The  de- 
cisions of  our  courts  have  settled  the  proposi- 
tion that  lines  and  boundaries  cannot  be 
construed  with  reference  to  objects  that  may 
be  found  upon  the  ground,  as  indicating  the 
footsteps  of  the  surveyor,  when  there  are  no 
calls  in  the  grant  for  such  objects.  Railway 
Co.  V.  Anderson,  36  Tex.  Civ.  App.  121,  81 
8.  W.  781. 

The  I.  &  G.  N.  surveys  were  not  made  until 
42  years  after  tbe  location  of  the  Martine» 
grants,  and  concededly  at  a  time  when  the 
west  line  of  the  two  Martinez  surveys  were 
marked  on  the  ground.  The  calls  contained 
in  such  surveys  for  the  MartlneE  lines  and 
comers  cannot  meet  the  requisites  of  the  rule 
of  general  reputation  as  hereinabove  stated. 
Such  surveys  are  certainly  not  concurrent 
with  the  establishment  of  the  boundaries  of 
tbe  Martinez  grants.  This  can  also  be  said 
of  the  other  Junior  surveys  introduced  in 
evidence.  Ldnney  v.  Wood,  60  Tex.  22,  17 
8.  W.  244. 

Tbe  admission  of  the  Junior  surveys  gen- 
erally in  evidence  in  boundary  suits  is  fully 
discussed  and  the  correct  rules  announced  in 
the  former  qpinlon  In  this  cause.  168  S.  W. 
391. 

[10, 11]  In  justice  to  tbe  trial  court,  it  may 
be  said  that  the  Junior  surveys  were  admissi- 
ble for  the  purpose  of  showing  the  general 
location  of  such  surveys  on  the  ground,  and 
we  think  the  instructions  which  tbe  court 
gave  to  the  Jury  when  such  evidence  was  ad- 
mitted, to  tbe  effect  that  the  Junior  surveys 
calling  for  the  Martinez  lines  "were  to  be 
considered  by  tbe  Jury  for  all  purposes,  ex- 
cept that  you  will  not  consider  the  bald  dec- 
laration as  to  the  location  of  the  line,"  was 
sufficient  to  limit  the  legitimate  purpose  of 
such  evidence,  and  was  so  understood  by  the 
Jury.  After  giving  tbe  Jury  such  verbal  in- 
structions, it  was  not  necessary  to  again 
cover  the  same  matter  in  the  court's  written 
charge. 

This  disposes  of  assignments  of  error  1 
to  6,  and  No.  19.  The  other  several  as- 
signments of  error  have  been  considered,  and, 
finding  no  merit  in  them,  they  are  overruled. 

It  follows  from  what  has  been  said  that 
tbe  Martinez  grants  were  not  surveyed  on 
the  ground.  There  is  no  marked  west  line 
or  west  line  corners  or  other  marked  lines 
or  corners  on  the  ground  which  have  been 
found  or  identified  as  having  been  made  in 
1833  by  which  appellees  can  overcome  tbe 
field  note  calls  for  course  and  distance,  so 
as  to  extend  the  lines  and  comers  of  said 
grants  as  claimed  by  them.  These  grants 
were  "paper"  or  "office"  surveys  only,  and 
their  lines  must  be  constructed  by  the  calls 
for  course  and  distance  from  the  Trinity 
river,  by  tbe  calls  for  the  Trinity  river,  and 
the  west  line  calls  of  the  Philip  Miller,  and 
by  so  doing  we  think  they  can  be  fully  iden- 
tified and  located  on  the  ground. 

Article  28  of  decree  190  of  the  Congress  of 


the  state  of  Coahuila  and  Texas,  dated  in 
the  dty  of  Leona  Viscarla  April  28,  1832, 
among  other  things,  provided: 

"The  surveys  of  vacant  lands  that  shall  (e 
made  upon  the  borders  of  any  river,  ranning 
rivulet,  or  creek,  shall  not  exceed  one-fourth  of 
the  depth  of  the  land  granted,  should  the  land 
permit."     Gammell's  Laws  of  Texas,  p.  3<%2. 

This  decree  was  in  force  when  the  two 
Martinez  grants  were  made,  and  it  is  evident 
from  the  shape  of  the  surveys  and  the  length 
of  their  north  and  south  lines  tbat  the  sur^ 
veyor  was  endeavoring  to  conform  to  this 
decree. 

Looking  to  the  field  notes  of  survey  No. 
8,  we  find  that  it  is  described  as  being  "on 
the  west  bank  of  the  Trinity  river  and  in 
front  of  tbe  league  occupied  by  Philip  Mil- 
ler." 

[12]  Gonstming  this  language,  the  Court 
of  Civil  Appeals  for  the  Third  Supreme  Ju- 
dicial District,  In  the  former  opinion,  said: 

"Looking  to  the  field  notes  of  said  surveys,  we 
find  that  survey  No.  9  ia  described  as  being  in 
front  of  the  league  occupied  by  Philip  Miller. 
Its  lower  corner  la  the  same  as  the  upper  comer 
of  No.  6,  which  is  described  as  being  'adjoining 
in  the  middle  of  the  river  with  the  southwest 
comer  of  the  league  occupied  by  a  colonist  nam- 
ed Philip  Miller.'  As  both  the  Philip  Miller 
survey  and  Martinez  No.  9  were  leagues  that 
were  required  by  law  to  be  of  the  same  width 
fronting  on  the  river,  it  would  appear  from  this 
description  that  by  the  words  hn  front  of  the 
league  occupied  by  Philip  Miller'  would  mean 
tbat  the  lines  of  the  Philip  Miller,  if  extended 
across  the  river  the  distance  calleid  for  in  the 
field  notes  of  No.  9,  would  trace  the  upper  and 
lower  lines  of  said  survey  No.  9." 

We  are  of  tbe  opinion  that  this  is  the  prop- 
er construction  to  be  placed  upon  the  lan- 
guage of  said  field  notes,  and  we  adopt  tbe 
same  as  our  conclusion. 

Extending  the  north  line  of  the  Philip  MU- 
ler  across  tbe  river  to  tbe  west  bank  of  tbe 
Trinity  river  where  such  line  intersects  the 
river  at  Its  most  westerly  point,  we  have 
tbe  northeast  or  beginning  comer  of  Marti- 
nez No.  9,  and  thus  do  not  disturb  any  of 
the  land  Included  in  the  field  notes  of  tbe 
Philip  Miller;  from  there  to  tbe  west  10,088 
vnras  the  second  corner  is  reached;  from 
there  to  the  south  2,600  varas  the  third  cor- 
ner is  reacbed;  and  from  that  point  east 
9,246  varas  to  the  west  bank  of  Horseshoe 
Lake,  which  we  have  heretofore  determined 
was  at  the  time  of  making  such  survey  the 
west  bank  of  the  Trinity  river,  the  fourth 
corner  is  reached,  and  from  there  following 
tbe  turns  of  the  old  river  channel  upward 
(in  accordance  with  the  meander  calls  of  the 
Trinity  river,  given  in  the  Miller  field  notes), 
untU  arriving  at  the  point  of  commencing, 
the  league  is  constructed,  as  we  believe  It 
was  tiie  puri>ose  and  Intent  of  the  original 
surveyor  to  construct  it,  and  without  making 
any  portion  of  its  east  and  south  lines  con- 
flict with  the  PhiUp  MiUer  grant 

There  is  no  dispute  about  the  boundary 
lines  of  the  two  I.  &  G.  N.  surveys  as  they 
are  located  on  tbe  ground.    Shattuc  survey 
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No.  62  win  therefore  only  Include  snch  ter- 
ritory as  Ilea  between  the  east  line  of  I.  & 
G.  N.  anrrey  No.  38  and  the  west  line  of 
Uartlnes  No.  9,  as  that  line  has  been  fixed 
by  this  court 

Martinez  leagae  No.  6,  as  described  in  the 
original  field  notes,  "is  situated  on  the  west- 
em  side  of  Trinity  rirer  adjoining  in  the 
middle  of  the  river  with  the  southwest  comer 
of  a  league  occupied  by  a  colonist  named 
Philip  Miller,  commencing  from  the  laurel 
12'  in  diameter  upon  the  margin  of  the  riv- 
er," etc. 

As  we  IiaTe  heretofore  determined,  the 
true  Philip  Miller  southwest  corner  is  at  a 
point  on  the  east  side  of  Horseshoe  Lake, 
which  at  the  time  of  the  surrey  of  the  Philip 
Miller  was  a  part  of  the  Trinity  river. 
Therefore  the  beginning  comer  of  tiie  Mar- 
tinez survey  No.  0  is  at  a  point  on  the  west 
side  of  the  bank  of  Horseshoe  I^ake.  This 
survey  should  then  be  constructed  by  run- 
ning course  and  distance  as  follows:  Thence 
west  10,609  varas  second  comer ;  from  there 
to  the  south  2,500  varas,  third  corner;  from 
thence  to  the  east  parallel  with  the  north 
line  of  said  survey  to  the  east  bank  of  the 
Trinity  river;  thence  following  the  turns  of 
said  river,  as  the  same  is  now  found  on  the 
ground,  upward,  until  a  point  is  reached  on 
said  river  opposite  a  deep  gully  which  Is  a 
continuation  of  Horshoe  take;  thence  fol- 
lowing the  meanders  of  said  gully  and  lake 
in  westerly,  north,  and  northeast  directions 
to  the  place  of  beginning. 

The  boundaries  of  Shattuc  63  and  64 
should  therefore  be  placed  between  the  east 
lines  of  I.  &  O.  N.  surveys  38  and  39  and 
the  west  lines  of  Martinez  grants  6  and  9, 
as  fixed  and  determined  by  this  court,  and 
will  only  include  such  territory  as  lies  in  said 
area. 

The  Judgment  of  the  lower  court  Is  reform- 
ed and  affirmed  in  accordance  with  this 
opinion. 

Motion  for  Rehearing. 

We  are  asked  in  appellants'  motion  for  a 
rehearing  to  make  more  spedflc  the  loca- 
tion of  the  southeast  corner  of  league  No.  9 
and  the  northeast  comer  of  league  No.  6. 

In  the  original  opinion  we  use  the  follow- 
ing language  in  locating  the  boundaries  of 
league  No.  9: 

"Extending  the  north  line  of  the  Philip  Miller 
across  the  river  to  tlie  west  bank  of  Trinit; 
river,  where  such  line  intersects  the  river  at  its 
most  westerly  point,  we  have  the  northeast  or 
beginning  corner  of  Martinez  No.  9,  and  thus 
do  not  disturb  any  of  the  land  included  in  the 
field  notes  of  the  Philip  Miller;  from  there  to 
the  west  10,088  varas,  the  second  comer  is 
reached;  from  there  to  the  south  2,500  varas 
the  third  corner  is  reached;  and  from  that  point 
east  9,246  varas  to  the  west  bank  of  Iloreshoe 
Lake,  which  we  have  heretofore  determined  was 
at  the  time  of  the  making  of  such  survey  the 
west  bank  of  Trinity  river,  the  fourth  comer 
was  reached^  and  from  there  following  the  turns 
of  the  old  nver  channel  upward  (in  accordance 
with  the  meander  calls  of  the  Trinity  river  given 


in  the  Philip  IfiUer  field  notes),  until  arriving 
at  the  point  of  commendng,  the  league  is  con- 
structed." 

We  liave  heretofore  spedflcally  beld  tliat 
Horseshoe  Lake  was  a  part  of  the  old  Trini- 
ty river  channel,  and  we  mean  to  b/cM  that 
when  the  south  line  of  No.  9,  extending  east- 
wardly  from  the  southeast  corner,  intersects 
the  west  bank  of  Horseshoe  Lake,  that  it 
shall  then  meander  the  northern  boundary  of 
said  lake  until  it  meets  with  the  old  chan- 
nel of  said  river  on  the  east  side  of  said 
lake,  and  thence  follow  the  turns  of  the  old 
river  channel  upward  (in  accordance  with 
meander  calls  of  Trinity  river  given  in  the 
Philip  MlUer  field  notes),  until  arriving  at 
the  point  of  commencement. 

We  desire  to  say  also  that  it  is  i»  t>e  noted 
in  the  original  opinion  that  the  lieglnning 
point  in  running  this  survey  is  at  the  north- 
east comer,  from  which  point  coarse  and 
distance  must  be  measured.  We  are  not  to 
be  understood  as  authorizing  a  reversal  of  the 
calls,  and  as  designating  the  measurements 
to  start  from  the  intersection  of  the  south 
line  of  said  leagae,  with  the  west  Iwnk  of 
Horseshoe  Lake. 

In  locating  the  boundaries  of  Na  6,  we 
used  the  following  language: 

"As  we  have  heretofore  determined,  the  tme 
Philip  Miller  southwest  comer  is  at  a  point  on 
the  east  side  of  Horeshoe  Lake,  which  lake,  at 
the  time  of  the  survey  of  the  Philip  Miller,  was 
a  part  of  the  Trinity  river.  Therefore  the  begin- 
ning corner  of  the  Martinez  survey  No.  6  is  at  a 
point  on  the  west  side  on  bank  of  Horseshoe 
Lake.  This  survey  shonld  then  be  constructed 
by  running  course  and  distance  as  follows: 
Thence  west  10,609  varas,  second  comer.  From 
there  to  the  south  2,500  varas,  third  comer. 
From  thence  to  the  east  parallel  with  the  north 
line  of  said  survey  to  the  east  bank  of  Trinity 
river.  Thence  following  the  turns  of  said  river, 
as  the  same  is  now  found  on  the  ground,  up- 
ward, until  a  point  is  reached  on  said  river  op- 
posite a  deep  gully,  which  is  a  continuation  of 
Horseshoe  Lake.  Thence  following  the  mean- 
ders of  said  gully  and  lake  in  a  westerly,  north, 
and  northeasterly  direction  to  the  place  of  be- 
ginning." 

We  mean  to  determine  that  the  beginning 
or  northeast  comer  of  No.  6  is  on  the  west 
bank  of  Horseshoe  Lake,  at  a  point  on  said 
lake  that  would  be  reached  by  the  PldUp 
Miller  south  line  if  it  was  extended  through 
to  that  point.  Thence  west  10,609  varas,  sec- 
ond comer.  Thence  to  the  south  2,500  varas, 
third  comer.  From  thence  to  the  east  par- 
allel with'  tlie  north  Ibie  of  said  survey  to 
the  east  banlt  of  Trinity  river.  Thence  fol- 
lowing the  turns  of  said  river,  as  the  same 
is  found  on  the  ground,  upward,  until  a  point 
is  reached  on  said  river  opposite  a  deep  gul- 
ly, which  is  a  continuation  of  Horeshoe 
Lake.  This  gully,  according  to  the  record, 
is  well  marked  and  defined  on  the  ground, 
and  rans  up  to  within  a  short  distance  of 
the  present  west  bank  of  the  river.  From 
said  point  on  the  river,  thence  In  a  westerly 
direction  to  a  point  that  intersects  the  south 
side  of  said  gully.  Thence  following  the 
meanders  of  said  gully  along  its  south  l>ank 
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and  along  the  Bovtb  aod  west  banks  of 
Ilurseshoe  Lake  to  the  place  of  beginning. 

In  thus  fixing  the  boundaries  of  the  two 
Martinez  sarreys,  there  wUl  remain  some  area 
of  land  in  the  three  Shattnc  surreys,  but  we 
are  unable  to  determine  from  the  data  at 
hand  exactly  how  much  territory  will  be  In- 
cluded In  said  Shattuc  surveys  or  to  fix  and 
determine  the  exact  metes  and  bounds  of 
such  surveys.  We  therefore  cannot  make 
the  judgment  in  this  respect  more  specific 
than  was  done  In  the  original  opinion. 

Judgment,  however,  should  be  affirmatively 
rendered  for  appellants  and  against  appel- 
lees for  such  land  as  may  be  Included  In  the 
Shattuc  surveys,  after  locating  the  two  Mar- 
tinez surveys  as  herein  determined,  and  the 
court  below  is  instructed  to  ascertain  the 
metes  and  bounds  of  said  Shattuc  surveys, 
In  accordance  with  this  opinion,  either  by 
appointing  a  competent  surveyor,  or  other- 
wise, and  to  include  in  the  record  of  this 
judgment  below  the  field  notes  of  the  same. 

It  is  further  ordered  by  the  court  that  all 
the  costs  of  this  case  incurred  prior  to  the 
time  the  cause  was  transferred  to  the  district 
court  of  Liberty  county  be  paid  by  the  ap- 
pellants; and  that  all  costs  incurred  in  the 
district  court  of  Liberty  county  and  this 
court  be  apportioned  as  follows:  Two-thirds 
against  appellants,  and  one-third  against  ap- 
pellees. And  in  this  apportionment,  It  Is 
ordered  that  the  costs  incurred  In  serving 
the  original  citations  upon  appellees  in  this 
cause  be  included. 

Appellants'  motion  for  rehearing  Is,  in  all 
other  respects,  overruled. 

On  Motion  to  Reform  Judgment 
On  appellants'  motion  to  reform  Judgment, 
BO  as  to  fix  the  metes  and  bounds  of  that  por- 
tion of  the  Shattuc  surveys  allotted  to  ap- 
pellants: Since  overruling  appellant's  motion 
for  rehearing,  the  appellants  have  filed  a  mo- 
tion to  fix  by  metes  and  bounds  that  portion 
of  the  three  Shattuc  surveys  allotted  by  the 
court  to  them;  and  in  this  connection  have 
called  our  attention  to  data  found  in  the  rec- 
ord, which  wiU  enable  us  to  do  so.  There- 
fore the  motion  will  be  granted,  the  metes 
and  bounds  of  said  surveys  fixed,  as  request- 
ed, and  the  original  opinion  modified  ac- 
cordingly. 

In  the  original  opinion,  the  north  line  of 
Martinez  No.  9  was  determined  to  extend 
1,270  varas  further  west,  measured  from  the 
northeast  corner,  as  located  by  the  court, 
than  it  would  otherwise  do,  measured  from 
the  corner  contended  for  by  appellants. 
Therefore  that  distance,  to  wit,  1,270  varas, 
must  be  deducted  from  the  length  of  the 
north  and  south  lines  of  Shattuc  survey  Na 
02,  as  those  lines  were  originally  contended 
for  by  appellants.  After  making  that  deduc- 
tion, appellants  are  entitled  to  recover  the 
following  portion  of  Shattuc  survey  No.  62, 
to  wit:  Beginning  at  the  northeast  comer  of 
survey  No.  88,  L  ft  O.  N.  Railway  Company, 


at  its  northwest  comer;  thence  east  along  its 
original  north  line  1,023  varas  to  its  north- 
east comer;  thence  south  1,677.6  varas  to  its 
southeast  comer;  thence  west  1,023  varas  to 
the  east  line  of  survey  No.  38,  L  &  O.  N.  Rail- 
way Comiwny,  its  original  southwest  comer; 
thence  north  with  the  east  line  of  said  I.  k 
G.  N.  Railway  Company  survey  1,577.6  varas 
to  the  place  of  beginning,  containing  285.81 
acres  of  land. 

After  fixing  the  lines  of  Martinez  No.  9,  as 
was  done  in  said  original  opinion,  appellants 
are  entitled  to  recover  that  portion  of  Shat- 
tuc survey  No.  63  embraced  In  the  following 
field  notes,  to  wit:  Beginning  at  the  east  line 
of  survey  No.  38,  I.  &  0.  N.  Railway  Com- 
pany, at  the  original  southwest  corner  of 
Shattuc  survey  No.  62;  thence  east  with  the 
south  line  of  Shattuc  survey  No.  62  1,023 
varas,  the  northeast  corner  of  this  tract  and 
the  southeast  comer  of  that  part  of  Shat- 
tuc survey  No.  62  awarded  to  appellants  by 
this  court;  thence  south  472  varas  to  the 
north  line  of  Martinez  No.  6,  as  established 
by  this  court;  thence  west  with  said  north 
line  1,023  varas  to  an  original  Interior  cor- 
ner of  said  Shattuc  survey  No.  63;  thence 
north  to  the  place  of  beginning,  containing 
86.53  acres  of  land. 

In  the  original  opinion,  the  north  line  of 
Martinez  No.  6  extends  1,805  varas  further 
west,  as  located  on  the  west  bank  of  Horse- 
shoe Lake,  than  it  would  do  if  measured 
from  the  intersection  of  said  north  line  with 
the  present  location  of  Trinity  river.  There- 
fore the  north  and  south  lines  of  Shattuc 
surveys  Nos.  63  and  64,  lying  immediately 
adjacent  to  Martinez  No.  6  on  the  west,  must 
be  lessened  accordingly.  Appellants  are 
therefore  entitled  to  recover  that  portion  of 
Shattnc  survey  No.  63  herein  referred  to, 
embraced  within  the  following  field  notes: 
Beginning  at  one  of  the  original  northwest 
comers  of  Shattuc  survey  No.  63,  which  is 
an  Interior  comer  of  I.  &  G.  N.  Railway 
Company  survey  No.  39;  thence  east  395 
varas  to  the  northwest  comer  of  Martinez 
league  No.  6,  as  established  by  this  court, 
for  the  northeast  comer  of  this  tract;  thence 
south  1,150  varas  to  the  southeast  comer  of 
this  tract;  thence  west  395  varas  to  the  orig- 
inal southwest  corner  of  Shattuc  survey  No. 
63,  on  the  east  line  of  L  &  O.  N.  Railway 
Company  survey  No.  39;-  thence  north  1,160 
varas  to  the  place  of  beginning,  containing 
80.46  acres  of  land. 

Appellants  are  also  mtltled  to  recover  that 
portion  of  Shattuc  survey  No.  64,  described 
as  follows:  Banning  at  the  original  south- 
west comer  of  Shattuc  survey  No.  63,  and 
the  northwest  comer  of  Shattuc  survey  No. 
64;  thence  east  396  varas  to  the  northeast 
comer  of  this  tract;  thence  south  1,279.6 
varas  to  the  southeast  comer  of  Oils  tract; 
being  the  southwest  comer  of  Martinez  No. 
6,  as  established  by  this  court;  thence  west 
396  varas  to  the  original  southwest  comer 
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of  Shattuc  No.  64  on  the  east  line  of  tbe 
James  Dowell ;  thence  north  1,270.6  varas 
with  tbe  east  line  of  the  Dowell  and  I.  &  O. 
N.  snrrey  No.  39,  to  the  place  of  beginning, 
containing  89.56  acres  of  land. 

On  Rehearing. 

On  account  of  the  uncertainty  in  the  tes- 
timony of  the  several  surveyors  respecting 
the  length  of  the  lines  of  Martinez  6  and  9, 
and  as  emphasized  in  appellees'- motion  for 
a  rehearing,  we  find  that  we  are  in  error 
In  undertaking  to  definitely  fix  the  metes  and 
bounds  of  the  Shattuc  surveys.  Therefore 
tbe  opinion  heretofore  rendered  on  April  20, 
1916,  fixing  the  metes  and  bounds  of  the 
Sbattuc  surveys,  is  erroneous. 

This  being  strictly  a  boundary  suit,  ap- 
pellants are  entitled  to  have  the  metes  and 
bounds  of  the  Shattuc  surveys  settled  in 
this  litigation.  Therefore  tbe  trial  court 
will  appoint  a  surveyor,  in  accordance  with 
instructions  heretofore  given,  to  ascertain 
tbe  metes  and  bounds  of  said  surveys,  and 
for  this  purpose  only  this  cause  is  remand- 
ed to  the  trial  court 

[13]  It  Is  insisted  that  we  erred  In  not 
holding  that  the  location  of  the  Shattuc 
surveys  was  absolutely  void,  for  the  reason 
that  the  deputy  county  surveyqr,  who  located 
tbem,  was  acting  for  himself,  and  thus  his 
acts  were  In  violation  of  the  law,  and  void. 

No  issue  of  this  kind  was  made  under  the 
pleadings,  nor  urged,  so  far  as  the  record 
discloses,  in  tbe  trial  court.  In  the  trial 
court  it  was  agreed  by  all  the  parties  to 
the  suit  that  tbe  platntltTs  were  the  owners 
of  tbe  Sbattuc  surveys,  and  that  the  de- 
fendants were  the  owners  of  the  Martinez 
surveys;  that  the  Martinez  surveys  were 
tbe  older  surveys,  and  that  the  plaintiffs 
were  entitled  to  recover  to  the  extent  that 
tbe  Shattuc  surveys  were  not  in  conflict  with 
the  older  Martinez  surveys.  In  accordance 
with  this  agreement,  the  court  correctly 
charged  tbe  jury  that  there  was  no  question 
of  title  Involved  in  the  case,  and  that  all 
Issues,  except  the  one  of  conflict  of  the  bound- 
aries between  said  surveys,  was  eliminated. 
There  was  no  request  upon  the  part  of  the 
appellees  to  have  the  trial  court  peremptorily 
instruct  the  jury  to  render  a  verdict  for  them 
upon  the  ground  stated,  nor  upon  any  other 
ground.  They  acquiesced  in  the  submission 
at  the  cause  to  tbe  Jury  upon  special  is- 
sues. The  personal  Interest  of  the  deputy 
surveyor,  Jones,  in  the  Shattuc  surveys  was 
developed  on  cross-examination,  but  no  such 
advantage  as  is  now  urged  was  predicated 
on  it  in  the  trial  court,  nor  was  the  agree- 
ment of  counsel  as  to  the  title  to  tbe  sev- 
eral surveys  in  any  way  modified  or  claimed 
to  have  been  modified  by  them,  as  a  result 
of  such  testimony.  There  is  no  cross-assign- 
ment of  error  by  appellees  on  appeal,  based 
upon  such  matter. 


Under  appeHanta'  eighth  assigiuBent  of 
error,  as  found  in  their  brief,  attack  is  made 
upon  the  charge  of  the  court  for  certain 
reasons  therein  stated,  and  appellees'  counsel 
states  a  counter  proposition: 

"That  tbe  court  did  not  err  in  the  charge,  for 
the  reason  •  •  •  that  the  court  coul£  with 
propriety,  have  directed  a  verdict  for  the  defend- 
ants on  account  of  the  Sbattuc  surveys  having 
been  illegally  made;  the  testimony  of  the  survey- 
or who  located  them  having  been  to  the  effect 
that  he  located  them  for  hunself." 

This  proposition  is  not  at  all  germane  to 
the  assignment  In  appellants'  brief,  and  up- 
on the  agreed  statement  under  which  the 
case  was  tried,  the  title  to  the  Shattuc  sur- 
veys was  entirely  out  of  tbe  case,  and  the 
court  could  not  bave  directed  a  verdict  for 
the  defendants  on  account  of  the  failure  of 
title  based  upon  the  illegal  conduct  of  the 
surveyor.  Appellees  are  in  no  position  to 
urge  this  question  on  appeal.  The  proposi- 
tion Is  so  hypocritical  that  we  felt  Justified 
in  passing  it  over  without  any  specific  men- 
tion in  tbe  original  opinion. 


LANS  V.  BRISTOW.     (No.  6716.) 
(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Oct  11,  1916.) 

L  Executors  amd  Admiristratobs  «=>221(5) 
—CoNTEACT— Claim  Against  Estati— Bvi- 

nENCK. 

Evidence  in  claim  against  decedent's  estate 
held  insufficient  to  show  execution  of  alleged 
oral  contract  to  pay  for  care  of  deceased  the 
sum  of  $30  per  month,  as  alleged. 

[Ed.  Note. — For  other 'cases,  see  Executors 
and  Administrators,  Cent  Dig.  «  903Vi.  1874. 
1876;   Dec.  Dig.  «=i.221(6).l 

2.  LnoTATioN  OF  Actions  ^=s>50(2)— Actions 
— Computation    or   Timb— Whjbn    Statute 
Begins  to  Run. 
Even   though   a   contract   to  pay   $30   per 
month  for  care  were  proved,  the  statute  of  lim- 
itations of  two  years  would   liegin  to  run  as 
against  tbe  amount  due  each  month  when  it 
fell   due   at   the   end   of   the   month,    and    the 
cause  of  action  was  not  delayed  until  the  death 
of  deceased,  as  would  have  been  the  case  had 
tbe  contract  been  to  devise  land. 

[£^.  Note. — For  other  cases,  see  Lamitation 
of  Actions,  Cent  Dig.  I  274;  Dec.  Dig.  «=> 
50(2).) 

Appeal  from  Bexar  County  Court  for  Civil 
Cases.    John  H.  Clark,  Judge 

Action  by  Louis  D.  Bristow  against  F.  J.  J. 
Lans,  administrator  of  the  estate  of  d  B. 
Anderson,  deceased.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Emmett  B.  Codce  and  C.  J.  Matthews,  both 
of  San  Antonio,  for  appellant  A.  E.  Hcll- 
bron,  of  San  Antonio,  for  appellee. 

FLT,  C.  J.  This  is  a  suit  for  $720,  aUeged 
to  be  due  api)ellee  for  services  as  a  nurse  for 
O.  B.  Anderson,  deceased,  against  appelant, 
as  administrator  of  the  estate  of  said  Ander- 
son. The  cause  was  submitted  to  a  Jury  on 
special   Issues,   and   upon   tbe  answers  the 
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court  rendered  ■  Judgment  for  appellee  for 
the  full  amount  of  her  claim. 

This  suit  iB  on  a  claim  alleged  to  have 
arisen  on  an  express  contract  on  the  part 
of  C.  B.  Anderson,  deceased,  to  pay  appellee 
the  sum  of  930  a  month  for  nursing  him 
from  July,  1911,  to  September,  1913.  Andfer- 
son  died  on  August  29,  1914,  and  the  claim 
must  depend  upon  an  oral  agreement  alleged 
to  have  been  made  prior  to  July  5,  1911,  and 
before  appellee  moved  into  the  home  of  de- 
ceased. No  effort.  It  seems,  was  ever  made 
to  obtain  any  evidence  in  writing  of  the  al- 
leged contract,  and  its  existence  must  rest 
upon  the  evidence  of  close  friends  and  rela- 
tives of  appellee. 

[1]  The  allegation  of  the  petition  is  that 
the  contract  was  made  on  or  about  July  5, 
1911,  and  that  she  was  to  begin  ber  services 
on  July  6,  1911.  The  proof  showed  that  she 
and  her  brother  moved  into  the  house  of  de- 
ceased immediately  after  the  contract  was 
made,  and  although  deceased  had  agreed  to 
pay  appellee  $30  or  $35  a  month,  rent  was 
charged  and  collected  at  the  rate,  first  of 
$7  and  then  at  $9  a  month  for  the  use  of  the 
house  of  deceased,  and  that  rent  was  paid ; 
no  effort  being  made  to  offset  it  against  the 
amounts  becoming  due  from  month  to  month 
for  services  of  the  nurse.  It  was  testified 
that  these  services  were  to  be  continued 
during  the  lifetime  of  deceased,  and  yet 
appellee  left  him,  to  take  care  of  her  mother, 
for  nearly  a  year  before  his  death.  Dr. 
Anderson,  It  appears,  had  a  man  employed 
to  take  care  of  him  during  the  nights  for 
seven  months  In  each  of  the  years  that  ap- 
pellee claimed  she  nursed  him.  She  was  all 
the  time  acting  as  housekeeper  for  her  broth- 
er and  nephew.  The  evidence  showed  that 
Dr.  Ande.rson  went  to  town  by  himself  almost 
every  day.  The  evidence  of  Keeton,  brother 
of  appellee,  showed  that,  if  a  contract  was 
made.  It  was  before  appeUee  moved  into  the 
bouse  of  deceased,  and  that  the  contract  was 
that  "he  would  pay  her  well  to  take  care  of 
him."  That  evidence  did  not  establish  a 
contract  for  $30  a  month,  which  was  alleged 
in  the  petition. 

The  testimony  of  Mrs.  P.  E.  Borger  was 
that  the  contract  was  that  deceased  would 
give  her  $30  or  $35  a  month,  and  that  it  was 
made  before  appellee  moved  into  the  house. 
On  cross-examination  she  contradicted  that 
statement  and  stated  positively: 

"He  didn't  state  at  any  time  how  much  he 
would  pay  her,  or  for  what  length  of  time  he 
was  gomg  to  pay  ber,  or  how  long  he  expected 
her  to  do  anything,  nor  she  didn't  say  how  long 
she  would  stay  there,  one  year  or  ten  years,  one 
month  or  ten  months." 

She  afterwards  stated  that  the  agreement 
was  not  to  pay  appeUee  any  money,  but  to 
give  her  the  property  after  his  death.  Upon 
such  testimony  the  estate  of  a  man  whose 
lips  were  closed  In  death  was  held  liable. 


The  evidence  is  too  uncertain  to  sustain  the 
verdict  to  the  effect  that  an  express  contract 
was  made  to  pay  appellee  a  certain  sum  every 
month  for  the  period  alleged.  The  evidence 
tends  more  strongly  to  show  an  implied  than 
an  express  contract 

[2]  We  are  of  the  opinion  that  U  the  evi- 
dence had  been  amply  suSBcient  to  establish 
an  express  contract  to  pay  $30  a  month  for 
services,  that  the  amount  became  due  at  the 
end  of  each  month,  and  the  statute  of  limita- 
tions of  two  years  would  begin  to  run  against 
each  monthly  sum  from  the  time  it  became 
due.  City  of  Paris  v.  Gablness,  44  Tex.  (^v. 
App.  587,  98  S.  W.  925.  C.  B.  Anderson  died 
In  August,  1914,  and,  we  think,  under  no 
circumstances  could  appellee  recover  for  the 
services  from  July  6,  1911,  to  August  29, 1912. 
The  case  of  Raycraft  v.  Johnston,  41  Tex. 
Civ.  App.  466,  93  S.  W.  237,  is  cited  as  holding 
that  the  cause  of  action  arose  only  at  the 
time  of  the  death  of  the  man  whose  estate 
was  to  be  charged  with  the  debt.  Under  the 
allegations  in  that  case,  which  were  that  the 
deceased  had  promised  to  devise  all  the  prop- 
erty to  the  claimant,  but  had  died  Intestate, 
the  opinion  was  undoubtedly  correct.  But 
no  such  case  Is  presented  by  the  allegations 
and  facts  of  this  case.  The  suit  Is  based  on 
an  express  contract  to  pay  a  certain  sum  par 
month  beginning  on  July  6,  1911,  and  con- 
tinuing as  long  as  deceased  required  the 
services  of  appellee.  It  was  also  alleged  and 
proved  that  appellee  at  the  end  of  each 
month,  at  least  until  September,  1912,  de- 
manded her  money.  The  Jury  found  that 
there  was  a  positive  contract  to  pay  appel- 
lee $30  or  $35  a  month.  If  the  contract  was 
ever  modified  It  was  in  the  latter  part  of 
1912.  No  promise  to  devise  the  property  to 
appellee  was  pleaded,  and  the  prayer  was  for 
a  Judgment  establishing  the  claim  of  appel- 
lee against  the  estate  of  O.  B.  Anderson, 
deceased,  and  not  for  any  property  that 
should  have  been  devised  to  her. 

We  hold  that  the  evidence  is  not  sufiSdent 
to  establish  the  contract  alleged  in  the  peti- 
tion, and  the  verdict  is  manifestly  against 
the  great  weight  of  the  testimony.  Wlllia  v. 
Lewis,  28  Tex.  185;  Zapp  v.  Mlchaelis,  6& 
Tex.  270;  Railway  v.  Somers,  78  Tex.  439, 
14  S.  W.  779;  BaUway  v.  Sherer,  183  S.  W. 
404.  Contradictions  of  a  witness  of  his  owa 
statements  make  his  testimony  insu£Bcient  to- 
Justify  a  reliable  conclusion.  Easton  v. 
Dudley,  78  Tex.  236, 14  S.  W.  583.  Tlie  testi- 
mony of  Mrs.  Borger,  the  only  witness  to- 
the  contract,  alleged  in  the  petition,  was  a- 
mass  of  Irreconcilable  contradictions  which, 
in  the  language  of  the  Supreme  Court  in  the- 
case .  last  cited,  made  it  "of  UtUe  value — 
not  enough  to  Justify  a  reliable  conclusion." 
Railway  v.  Walker,  38  Tex,  Civ.  App.  76, 
85  S.  W.  28. 

The  Judgment  Is  reversed,  and  the  cause- 
remanded. 


Digitized  by 


Google 


972 


188  SOUTHWBSTEBN  KEPORXEB 


CTez. 


JOLLY  T.  BEOWN  et  al    (No.  1069.) 

(Ooort  of  CHtU  Appeals  of  Texas.     AmariUo. 

Oct  H,  1916.) 

Appkai.  awd  Erbob  «=»407(1)  —  Perfeotiwq 
Writ  of  Ebkoe— Citation — Statutes. 
Under  Rev.  St  art  2099,  providing  that 
the  jurisdiction  of  'the  appellate  court  at- 
taches upon  the  filing  of  the  petition  and  bond 
for  writ  of  error,  and  article  2095,  providing 
for  service  on  the  attorney  of  record,  the  serv- 
ice of  citation  on  a  writ  of  error  upon  the  at- 
torney of  parties  not  found  in  the  county  was 
sufficient,  and,  in  the  absence  of  any  statutory 
provision  for  service,  and  where  the  defendant 
(lies  after  the  petition  and  bond  are  filed  and 
before  service,  and  there  is  no  necessity  for 
administration,  alias  citation  served  on  the 
guardian  of  his  infant  heirs  in  another  connty 
is  sufficient 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2120,  2128,  2129,  2131, 
2132;  Dec.  Dig.  «=»407(1).] 

Error  from  District  Court,  Foard  County ; 
J.  A.  Nabers,  Judge. 

Action  for  injunction  by  J.  J.  Brown 
against  Wl  L.  Powers  and  others,  in  which 
W.  L.  Jolly  filed  a  plea  of  intervention,  and 
in  which  T.  N.  Sparks  and  others  also  filed  a 
plea  of  intervention.  Judgment  for  plaintiff 
against  the  original  defendants  and  against 
defendant  and  intervener  Jolly,  and  judgment 
for  interveners  Sparks  and  others  against  in- 
tervener Jolly,  and  Jolly  brings  error.  Mo- 
tion to  dismiss  writ  of  error  overruled. 

D.  J.  Brookreson,  of  Benjamin,  for  plalntUF 
in  error.  Q.  W.  Walthall  and  B.  P.  Brlndley, 
both  of  Crowell,  for  defendants  In  error. 

HUFF,  C.  J.  The  defendants  in  error 
Brown,  Shelton  and  wife,  R.  E.  Sparks,  and 
M.  J.  Sparks,  file  a  motion  to  dismiss  the  writ 
of  error  herein,  on  the  ground,  among  other 
things,  that  there  was  no  service  had  on  T.  N. 
Sparks  and  J.  D.  and  Mattie  Woods. 

J.  J.  Brown  Instituted  in.  the  district  court 
of  Foard  county,  Tex.,  a  suit  to  enjoin  W.  L. 

Powers,  P.  O.  Williams,  and Williams, 

from  trespassing  on  certain  lands  on  April 
24,  1914.  On  November  12th  thereafter  tlie 
above-named  defendants  filed  their  amended 
answer  in  lieu  of  the  answer  theretofore 
filed.  On  November  13th  W.  L.  Jolly  filed  his 
amended  pica  of  intervention,  in  lieu  of  this 
plea  theretofore  filed,  the  date  of  which  filing 
is  not  given,  setting  up  that  be  had  pur- 
chased the  land  during  the  pendency  of  the 
suit,  adopting  the  answers  of  the  defendants 
In  the  original  suit,  and  setting  out  other 
matters.  October  20,  1914,  T.  N.'  Sparks,  J. 
F.  Sparks,  R.  E.  Sparks,  M.  J.  Sparks,  Minnie 
Shelton,  Joined  by  her  husband,  J.  W.  Shel- 
ton, and  Mattie  Woods,  Joined  by  her  hus- 
band, J.  D.  Woods,  filed  also  a  plea  of  inter- 
vention, attacking  the  rights  of  the  defend- 
ants in  the  original  suit,  and  that  of  the  in- 
tervener W.  L.  Jolly.  It  appears  from  the 
Judgment  Brown,  who  brought  the  suit,  re- 
covered  $1,    nominal   damages    against   the 


original  defendants,  and  obtained  the  decree 
perpetuating  the  injunction  against  defend- 
ant and  Intervener,  and  also  that  Jolly  re- 
covered nothing.  T.  N.  Sparks  and  the  others 
named  in  their  plea  of  Intervention  recovered 
the  land  from  W.  L.  Jolly,  the  plaintiff  in 
error  herein.  This  Judgment  was  rendered 
April  3,  1916. 

[1, 2]  JoUy  filed  his  petition  for  writ  of 
error  against  all  parties,  together  with  his 
bond  therefor,  April  3,  1916.  Citation  was 
issued  on  that  day,  which  was  served  on  all 
parties  April  7,  1916,  except  Mattie  Woods, 
J.  D.  Woods,  W.  L,  Powers,  P.  O.  WUliams, 
and  R.  T.  WiUiams,  not  found  in  Foard  coun- 
ty, according  to  the  return  of  the  sheriff.  T. 
M.  Parks,  deceased,  also  returned  not  found. 

On  April  17,  1916,  alias  citation  was  issued, 
commanding  the  sheriff  to  summon  T.  N. 
Sparks,  Mattie  Woods,  and  her  husband,  J. 

D.  Woods,  by  making  service  upon  G.  W. 
Walthall,  their  attorney  of  record,  and  M.  U 
Powers,  P.  O.  Williams,  by  malting  service  on 
R.  P.  Brlndley,  their  attorney  of  record.  The 
return  of  the  sheriff  thereon  shows  service 
on  G.  W.  Walthall,  attorney  of  record  for 
Sparks,  Woods,  and  wife,  on  April  17,  1916, 
and  R.  P.  Brindley,  attorney  of  record  for 
Powers  and  the  two  WiUlams,  on  the  same 
day.  On  June  15,  1916,  plaintiff  in  error 
filed  a  supplemental  petition  for  writ  of  error 
brought  up  by  a  supplemental  transcript,  set* 
ting  out  the  fact  that  T.  N.  Sparks  was  at- 
tending court  at  Crowell,  Foard  county,  on 
the  3d  day  of  April,  1916,  wherein  the  peti- 
tion and  b<md  for  writ  of  error  were  filed. 
The  citation  was  Issued  and  delivered  to  the 
sheriff  on  that  day,  who  did  not  get  service 
on  Sparks,  and  that  on  the  4th  day  of  April, 
1916,  T.  N.  Sparks  was  killed  in  an  affray; 
that  he  died  Intestate,  leaving  four  children, 
who  were  named;  that  his  brother,  R.  B. 
Sparks,  was  appointed  guardian  of  the  per- 
son and  estate  of  the  children;  that  the  chil- 
dren were  the  heirs,  and  the  only  heirs,  of 
T.  E.  Sparks.  Citation  was  Issued  thereupon 
to  Foard  county  to  serve  the  children  and  the 
guardian,  R.  B.  Sparks,  who  was  alleged 
therein  to  be  temporarily  in  Foard  county. 
Citation  was  issued  on  the  16th  and  served 
on  the  same  day  on  the  children,  the  sheriff 
returning  that  R.  B.  Sparks  was  not  found  In 
the  county.  Alias  citation  was  issued  June 
19,  1916,  to  Tarrant  county,  Tex.,  to  serve  R. 

E.  Sparks  as  guardian;  the  petition  having 
alleged  that  county  as  his  place  of  residence. 
This  was  served  on  him  June  27,  1916.  The 
original  transcript  was  filed  in  this  court 
July  2  and  the  supplemental  July  5,  1916. 
It  appears  from  the  record  that  Q.  W.  Walt- 
hall was  the  attorney  of  record  for  Mattie 
and  J.  D.  Woods,  and  that  they  were  not 
found  in  the  county.  Service  on  the  attorney 
was  sufficient  in  this  case.  Article.  2095,  R. 
C.  S.  The  Jurisdiction  of  the  appellate  court 
attached  upon  the  filing  of  the  petition  and 
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bond  for  writ  of  error.  Article  2009,  R.  C. 
8.  It  appears  that  there  Is  no  statutory  pro- 
vision for  service  where  after  the  petition 
and  bond  are  filed  and  before  service  is  bad 
tbe  defendant  therein  dies.  It  would  seem  to 
be  a  Just  rule  after  the  Jurisdiction  of  the 
appellate  court  attaches  that  service  on  the 
heirs  should  be  sufficient  where  it  is  shown 
there  Is  no  necessity  for  administration. 
This  is  the  holding  In  the  case  of  Blnyon  v. 
Smith,  50  Tex.  Civ.  App.  398,  112  S.  W.  138. 
We  believe  that  plaintiff  in  error  has  com- 
piled with  the  rule  there  announced. 

The  defendants'  other  two  grounds  cannot 
properly  be  considered  on  this  motion,  but 
should  be  presented  on  consideration  of  tbe 
merits  of  the  appeal. 

The  motion  to  dismiss  is  overruled. 


HOLLOllAN  V.  BLACK.    (No.  615.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
Oct  19,  1016.) 

1.  Appeal  a."»d  Ebbob  «=»759  —  Qtjiestions 
Pbesented  fob  Rkview  —  Admission  of 
EviDENCB— Necessity  of  Motion  fob  Nsw 
Tbial. 

An  assignment  of  error  in  the  admission  of 
evidence,  which  is  not  a  copy  of  any  paragraph 
in  the  motion  for  a  new  tnal,  cannot  be  con- 
sidered on  appeal. 

[E!d.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3094;    Dec.  Dig.  «=3T59.] 

2.  Exceptions,  Bill  or  «=>56(1)  —  REi)i;i- 

BITES— ApPBOVAL  by   CODBT. 

A  bill  of  ezceptionB,  not  authenticated  by 
the  trial  court's  approval,  cannot  be  considered. 

SBd.  Note. — For  other  cases,  see  Exceptions, 
I  of.  Cent  Dig.  §  94 ;    Dec.  Dig.  «=>!5e(l).] 

8.  Appeal   and    Ebbob   «=>719(1)  —  Assign- 

MENT   OF  E^BOBS  —   NECKSSITY  —   "E%NDA- 
MENTAL  EBBOBS." 

In  the  absence  of  proper  assignments  of  er- 
ror, the  court  can  consider  errors  in  law  ap- 
parent on  the  face  of  the  record,  sometimes  des- 
ignated as  "fundamental  errors." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  2968,  2972,  29®),  2981, 
8490;   Dec.  Dig.  «=>719(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fundamental  Error.] 

Appeal  from  Leon  County  Court;  C.  D. 
Omig,  Judge. 

Action  by  H.  M.  Black  against  J.  B.  Hol- 
lonian  for  accounting.  Judgment  for  the 
plaintiff,  and  defendant  appeals.    Affirmed. 

M.  I*  Bennett,  of  Normangee,  for  appel- 
lant. W.  D.  Lacey,  of  Normangee,  for  ap- 
pellee. 

HIuaiNS,  J.  Blacic  sued  HoUoman  for 
an  accounting  of  partnership  affairs  between 
them.  Upon  trial,  Judgment  was  rendered  In 
Black's  favor  for  |243.47,  and  HoUoman  ap- 
peals. 

[1]  The  first  assignment  complains  of  the 
admission  of  evidence.  The  assignment  can- 
not be  considered,  because  It  Is  not  a  copy 
of  any  paragraph  in  the  motion  for  new  trial 


filed  by  appellants.  Chapter  186^  Acts  of 
1913,  p.  276  (Vernon's  Sayles*  Ann.  Civ.  St 
1014,  art  1612)  ;  Shlpp  v.  Cartwright,  182 
S.  W.  70 ;  Overton  v.  K.  of  P.,  163  S.  W.  1053 ; 
Edwards  v.  Toungblood,  160  S.  W.  288 ;  Oil 
Co.  v.  Crawford,  184  S.  W.  728. 

[2]  Even  If  the  assignment  could  be  con- 
sidered, It  would,  of  necessity,  be  overrule<f 
because  there  is  no  bill  of  exception  In  the 
record  to  the  admission  of  the  evidence. 
There  is  a  document  filed  by  appellant  desig- 
nated as  his  assignment  of  errors  and  bills 
of  exception,  but  It  is  in  no  wise  authenti- 
cated by  the  trial  court's  approval,  and  can- 
not be  considered  as  a  bill  of  exception. 

[3]  The  second  and  third  assignments  are 
not  to  be  found  In  the  motion  for  new  trial* 
nor  even  In  the  document  filed  subsequent  to 
the  motion,  and  designated  as  "assignments 
of  error"  and  "bills  of  exception."  They 
therefore  cannot  be  considered.  In  the  ab* 
sence  of  proper  assignments,  we  can  con- 
sider only  "errors  in  law  apparent  on  the 
face  of  the  record,"  or,  as  they  ar^  sometimes 
designated,  "fundamental  errors."  All  er- 
rors not  assigned  are  waived,  except  those. 
Searcy  v.  Grant,  00  Tex.  07,  37  S.  W.  820 ; 
Cl^  of.  Beaumont  v.  Masterson,  142  S.  W. 
084;  McPhaul  v.  Byrd,  174  S.  W.  644. 

No  fundamental  error  Is  apparent. 

The  Judgment  therefore  will  be  affirmed. 


BBADSHAW  et  aL  v.  MARMION,  Mayor, 

et  aL     (No.  607.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Oct  12,  1916.) 
i.  Municipal   Cobfobations    «=>108— Obdi- 

NANCE— APPBOVAL     BY     VOTEBS— "MAJOBITY 

of  Qualified  Votebs." 
Under  Houston  Heights  Charter  (Loc.  & 
Sp.  Acts  82d  Leg.  Reg.  Seas.  c.  16)  art.  5.  §  6, 
providing  that  a  spedal  election  of  the  qualified 
voters  shall  be  called  to  consider  an  ordinance 
increasing  the  salary  of  mayor  or  councilmen, 
and  that,  if  a  "majority  of  the  qualified  voters'' 
shall  vote  in  favor  of  said  ordinance,  it  shall 
become  effective,  it  is  not  necessary  that  a  ma- 
jority of  the  qualified  voters  of  the  city,  but 
only  a  majority  of  those  voting  at  that  elec- 
tion, vote  ut  favor  of  the  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  €=3lOS. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Majority.] 

2.  Mdnicipa,l  Cobfobations  «=p63(1)— Obdi- 
NANCES- Adoption — Emeboency. 

Under  article  7,  §  4,  of  that  charter,  pro- 
viding that  no  ordinance  shall  be  finally  passed 
on  the  day  it  is  introduced,  except  in  case  of 
public  emergency,  the  declaration  of  the  council 
that  an  emergency  exists,  requiring  the  adop- 
tion of  an  ordinance  increasing  the  salary  of 
tbe  mayor  on  the  day  of  Its  introduction  is 
binding  on  the  courts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  165,  1879;  Dec 
Dig.  <g=63(l).] 

3.  Municipal  Cobpobations  *=>108  — Obdi- 
nance— Appboval  by  Votebs — Qualifioa- 
tions  of  Votebs. 

The  provision  of  article  4,  |  1,  which  sec- 
tion pertains  to  the  issuance  of  bonds  and  vot- 
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ing  taxes  to  pay  then),  that  in  all  electiona  to 
determine  the  expenditure  of  money  or  the 
assumption  of  a  debt  only  taxpayers  shall  be 
qualified  to  vote,  does  not  apply  to  an  election 
called  under  the  provision  of  article  5,  {  6, 
upon  the  adoption  of  an  ordinance  increasing 
the  salary  of  the  mayor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  4=»108.] 

Appeal  from  District  Court,  Harris  Covm- 
ty ;  Ctaas.  E.  Ashe,  Judge. 

Suit  by  W.  D.  Bradshaw  and  others  against 
3.  B.  Marmlon,  as  Mayor  of  the  City  of  Hous- 
ton .Heij^ts,  and  others.  From  an  order  dis- 
solving the  temporary  injunction  theretofore 
Issued,  the  plaintiffs  appeal.    Affirmed. 

Sam,  Bradley  &  Fy)gle,  of  Houston,  for  ap- 
pellants. Cole  &  Cole,  of  Houston,  for  appel- 
lees. 

HIOOINg,  J.  Appellants,  as  citizens  and 
taxpayers  of  the  dty  of  Houston  Heights,  In 
Harris  county,  filed  this  suit  against  said 
city,  J.  B.  Marmlon,  mayor  thereof,  Rlchter, 
Trautweln,.  Luck  &  Andrews,  aldermen  of  the 
dty,  and  C.  B.  Butzer,  clerk  and  auditor 
thereof,  alleging: 

That  such  city  was  a  mnnidpal  corpora- 
tion, with  a  population  of  about  11,000,  hav- 
ing a  special  charter  granted  by  the  Legisla- 
ture. That  the  mayor  and  four  aldermen  con- 
stitute the  dty  coundl  thereof,  and  that  sec- 
tion 6,  art.  &,  of  the  charter  of  the  dty  reads 
as  follows: 

"Compensatum  of  Offioen.— The  compensa- 
tion of  the  mayor  shall  be  tile  sum  of  1300.00 
per  annum,  to  be  paid  in  monthly  installments 
on  the  first  day  of  each  month.  The  compensa- 
tion of  each  of  the  aldermen  shall  t>e  the  sum 
of  $120.00  per  annum,  to  be  paid  in  monthly 
installments  on  the  first  day  of  each  month. 
The  salaries  of  the  above-named  officers  shall 
not  l>e  increased  until  such  time  as  the  business 
of  the  dty  shall  render  it  necessary.  There- 
upon the  dty  coundl  shall  by  ordinance  fix  the 
salaries  of  the  mayor  and  aldermen  at  such 
amounts  as  it  deems  just  After  said  ordi- 
nance is  passed,  the  mayor  sliall  call  an  election 
of  the  qualifiea  voters  of  the  dty  of  Houston 
Heights  to  be  held  thirty  days  after  the  pass- 
age of  said  ordinance,  and  if  a  majority  of  the 
qualified  voters  sliaU  vote  in  favor  of  said  ordi- 
nance said  ordinance  shall  become  effective, 
otherwise  said  ordinance  shall  be  void,  and 
no  election  shall  be  held  for  a  similar  purpose 
within  twelve  months  thereafter. 

"The  compensation  of  all  of  the  other  officers 
named  in  this  act  shall  be  fixed  by  the  dty 
coundl  and  may  be  increased  or  diminished  at 
any  time." 

That  on,  to  wit,  the  3d  day  of  May,  1916, 
the  council  of  said  city  adopted  the  following 
ordinance: 

"An  ordinance  of  the  dty  of  Houston  Heights 
increasing  the  salary  of  the  mayor  of  the  ciry, 
and  fixing  the  time  and  manner  of  its  payment: 

"Whereas,  the  duties  of  the  office  of  mayor 
in  Houston  Heights  have  ber-ome  so  numerous 
as  to  require  the  exclusive  attention  of  the 
mayor  of  the  city  to  the  public  business  of 
his  office,  and  such  duties  have  increased  to 
such  an  extent  as  to  render  it  necessary  that 
the  salary  of  such  official  be  increased: 

"Be  it  therefore  ordained  by  the  dty  coundl 
of  the  city  of  Houston  Heights,  Tex.: 

"Section  I.  That  the  compensation  of  three 
hundred  ($300i)0)  dollars  per  annum  provided 


by  section  6  of  tfsdcle  6  of  the  dty  charter 
as  the  salary  of  the  mayor  be  and  the  same  is 
hereby  increased  to  the  sum  of  eighteen  hun- 
dred ($1,800.00)  dollars  per  annum,  the  same 
to  be  paid  in  monthly  installments  of  one  hun- 
dred and  fifty  ($150.00)  dollars  per  month,  on 
the  first  day  of  each  month  for  the  services  ren- 
dered  for  the  preceding  month. 

"Sec.  n.  Be  it  further  ordained  that  for  and 
in  consideration  of  the  above  increase  of  sal- 
ary, that  in  addition  to  the  general  duties  im- 
posed upon  the  mayor  of  the  dty  charter  of  the 
dty,  the  further  duty  is  hereby  imposed  upon 
him  to  devote  not  less  than  eight  (8)  hours  a 
day  to  the  performance  of  the  duties  of  his 
office  and  to  the  affairs  of  the  dty,  induding  a 
general  supervision  of  all  of  the  street  and 
bridge  work,  as  well  as  to  all  the  business  mat- 
ters of  the  city  requiring  the  attention  of  the 
mayor. 

"Sec.  m.  The  duties  of  the  office  of  mayor 
having  become  so  onerous,  and  the  salary  of 
the  office  being  so  grossly  inadequate  for  the 
services  that  are  required  by  the  city,  a  pub- 
lic emergency  is  deemed  to  exist,  requiring  the 
passage  of  this  ordinance  on  the  dkte  of  its 
introduction,  and,  the  mayor  having  requested 
in  writing  a  suspension  of  the  rules  and  of  the 
charter  requirement  that  no  ordinance  be  pass- 
ed on  the  date  of  its  introduction,  the  request 
is  granted,  and  such  rules  and  diarter  re- 
quirement suspended,  and  it  is  hereby  ordained 
that  this  ordinance  shall  take  effect  on  the  date 
of  its  introduction  and  approval  by  the  mayor, 
and  by  finally  being  ratified  by  the  qualified  vot- 
ers of  Houston  Heights,  as  required  by  the 
charter. 

"Passed  this  3d  day  of  May,  A.  D.  UlS." 

That  the  fifth  paragraph  of  section  4,  art 
7,  of  the  charter  reads: 

"No  ordinances  or  resolntions  shall  be  passed 
finally  on  the  date  it  is  introduced,  except  in 
case  of  public  emergendes,  and  then  only  when 
requested  by  the  mayor  in  writing:  Provided, 
that  no  ordinance  or  resolution  making  a  grant 
of  any  franchise  or  special  privilege  shall  ever 
be  passed  as  an  emergency  measure." 

That  the  ordinance  above  mentioned  was 
Introduced  and  passed  on  the  same  day  and 
at  the  same  meeting,  and,  while  it  redtes  that 
"a  public  emergency  Is  deemed  to  exist,"  no 
such  emergency  in  fact  existed,  but  tlie  ordi- 
nance was  rushed  to  final  passage  to  prevent 
deliberate  consideration  thereof.  That  the 
mayor,  Marmlon,  Issued  a  call  for  an  elec- 
tion, and  notice  thereof  was  published,  whidi 
election  was  held  on  June  6,  1015.  That  488 
persons  voted  at  such  election.  That  a  large 
number  of  those  voting,  as  plaintiffs  were 
Informed  and  believe,  and  upon  such  informa- 
tion and  belief  alleged,  to  wit  about  100  of 
such  voters,  were  not  qualified  to  vote  at  the 
election,  because  they  did  not  pay  taxes  on 
property  in  said  dty,  said  election  being  for 
the  purpose  of  determining  the  expenditure  of 
money.  That  section  1  of  article  4  of  the 
charter  provided: 

"In  all  elections  to  determine  the  expenditure 
of  money  for  (or)  the  assumption  of  debt,  only 
those  shall  be  qualified  to  vote  who  pay  taxes 
on  property  in  said  city,  and  are  legally  qualified 
voters  in  said  dty  of  Houston  Heights." 

That  plaintiffs  were  unable  to  make  a  def- 
inite allegation  respecting  the  qualification  of 
said  voters,  because  Marmlon  had  denied 
them  the  opportunity  to  Inspect  the  list  of 
voters  at  such  election.    Tliat  there  are  about 
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1,400  qaallfled  Toten  In  the  city,  and  «w]y 
488  voted  at  the  election,  and  only  288  of 
such  voters  voted  In  favor  of  the  ordinance. 
That  the  voters  so  voting  for  snch  ordinance 
were  less  than  the  majority  of  the  voters 
qualified  to  vote  at  said  election,  by  reason 
whereof  the  requisite  number  of  votes  legally 
required  for  the  adoption  of  said  ordinance 
were  not  cast  That  the  defendants  made 
canvass  of  the  result  of  said  election  and 
declared  that  said  ordinance  Iiad  been  adopt- 
ed and  ratified  thereby. 

A  temporary  injunction  was  asked  restrain- 
ing the  defendants  from  proceeding  further 
under  the  ordinance  and  restraining  Marmion 
from  collecting  any  greater  salary  than  that 
allowed  by  the  charter  of  the  city,  to  wit, 
the  sum  of  125  per  month,  and  restraining 
Butzer  from  issuing  vouchers  or  warrants  to 
him  for  any  greater  amount  as  salary. 

No  point  is  made  as  to  other  allegations  of 
the  petition,  and  they  are  therefore  not 
stated. 

A  temporary  writ  of  injunction  was  issued, 
as  prayed  for,  and  thereafter  the  same' was 
dissolved  upon  a  general  demurrer  interposed 
by  the  defendants.  From  the  order  of  dis- 
solution this  appeal  is  prosecuted. 

Appellants  urge  five  propositions  in  support 
of  their  contention  that  the  demurrer  was  Im- 
properly sustained  and  Injunction  dissolved, 
as  follows: 

"(1)  Language  found  in  a  legislaUve  enact- 
ment must  be  presumed  to  have  been  used  ad- 
visedly, and  with  no  intent  to  imply  any  differ- 
ent meaning  from  tltat  which  the  words  natural- 
ly convey." 

"(2)  The  use  of  different  phraseology  in  the 
same  act  of  the  Legislature  indicates  that  a 
different  meaning  was  meant  to  be  attached  to 
the  language  as  changed." 

"(3)  Provisions  in  a  dty  charter  authoriz- 
ing the  imposition  of  a  tax  or  other  burden  on 
the  taxpaying  voters  should  be  strictly  con- 
strued." 

"(4)  All  the  conditions  precedent  provided  by 
a  city  charter  for  the  imposition  of  a  tax' on 
the  property  taxpayers  must  be  strictly  com- 
plied with." 

"(6)  When  a  city  charter  provides  that  an 
ordinance  increasing  the  mayor's  salary  can 
become  effective  only  if  a  majority  of  the  quali- 
fied voters  shall  vote  in  favor  of  said  ordi- 
nance,' tliat  precludes  the  ratification  of  such 
ordinance  by  merely  a  'majority  of  votes  cast' " 

[1]  For  the  purpose  of  this  opinion.  It  may 
be  assumed  that  the  first  four  propositions 
are  correct  The  vital  issue  in  the  case  is 
presented  by  the  fifth.  Upon  this  phase  of 
the  case  the  rule  is  thus  stated  in  15  Gyc. 
388: 

"When  a  Constitution  or  a  statute  requires 
that  an  officer  shall  be  chosen  or  a  question 
decided  by  a  majority  of  the  votes  of  a  county 
or  other  civil  division,  this  does  not  mean  that 
a  majority  of  all  the  persons  entitled  to  vote 
shall  actually  vote  in  the  affirmative,  but  tliat 
the  result  shall  be  determined  by  a  majority 
of  the  votes  cast  All  qualified  voters  who 
absent  themselves  from  an  election  duly  called 
are  presumed  to  assent  to  the  express  will  of 
the  majority  of  those  voting,  unless  the  law 
providing  for  the  election  otherwise  declares. 
Any  other  mie  would  be  productive  of  the  great- 
est inconvenience  and  ought  not  to  be  adopt- 


ed, unless  the  legislative  wED  to  that  effect 
is  clearly  expressed.  This  question  has  fre- 
quently been  before  the  courts  imder  constitu- 
tional and  statutory  provlsionB  authorizing 
counties,  towns,  and  cities  to  contract  debts 
for  special  purposes,  by  the  vote  of  a  specified 
majority,  usuaUy  two-thirds,  of  the  qualified 
voters  or  such  counties,  towns,  and  cities  at  spe- 
cial elections  called  for  the  purpose  of  submit- 
ting propositions  to  incnr  such  debts  j  and  It 
has  generally  been  held  that  the  reqmsite  ma- 
jority of  the  vote  actually  cast  is  sufficient, 
irrespective  of  the  number  of  persons  entitled 
to  vote." 

In  McCraty  on  Elections,  at  section  208,  it 

is  said: 

"Where  a  statute  requires  a  question  to  be 
decided  or  an  officer  to  be  chosen  by  the  votes 
of  'a  majority  of  the  voters  of  a  county,*  this 
does  not  require  that  a  majority  of  all  persons 
In  the  county  entitled  to  vote  shall  actuall; 
vote  affirmatively,  but  only  that  the  result  shall 
be  decided  by  a  majority  of  the  votes  cast  pro- 
vided alwuys  that  there  is  a  fair  election  and 
an  equid  opportunity  for  all  to  participate.  In 
such  a  case  the  only  proper  test  of  the  number 
of  persons  entitled  to  vote  is  the  result  of  the 
election  as  determined  by  the  ballot  box,  and 
the  courts  will  not  go  outside  of  that  to  inquire 
whether  there  were  other  persons  entitled  to 
vote  who  did  not  vote.  The  'voters  of  the  cotm- 
ty'  referred  to  by  all  such  statutes  are  neces- 
sarily the  voters  who  vote  at  the  election,  since 
the  result  in  each  case  must  be  determined  by 
a  vote  of  the  ballots  caat  and  not  by  an  in- 
quiry as  to  the  number  not  cast  This  doctrine 
is  well  settled  by  the  authorities." 

While  there  are  cases  in  which  it  has  been 
held  that  an  affirmative  assent  must  be  given 
by  the  requisite  majority  of  voters  by  going 
to  the  polls  and  voting,  yet  the  great  weight 
of  authority  supports  the  text  dted.  It  has 
been  so  held  in  Texas,  and,  in  view  of  such 
holding,  a  review  of  the  conflicting  cases  from 
other  states  would  be  profitless. 

We  therefore  conclude  that  the  fifth  proj)- 
osltion  is  untenable.  Alley  v.  Denson,  8  Tex. 
297;  City  of  Ft.  Worth  v.  Davis,  57  Tex. 
226;  Werner  v.  City  of  Galveston,  72  Tex. 
22,  7  S.  W.  726,  12  S.  W.  169.  See,  also,  Car- 
roll County  V.  Smith,  111  U.  S.  656,  4  Sup.  Ct 
639,  28  L.  Ed.  617. 

[2]  Under  the  fourth  proposition,  the  con- 
tention Is  advanced  that  the  ordinance  was 
invalid  because  no  public  emergency  existed 
authorizing  its  final  passage  on  the  same  day 
it  was  introduced.  In  reply  to  this  it  is  suf- 
ficient to  say  that  the  ordinance  asserts  and 
specifies  an  emergency.  This  is  conclusive, 
and  is  not  subject  to  review  by  the  courts. 
Day,  etc.,  v.  State,  68  Tex  526,  4  S.  W.  865; 
McLane  v.  PaschfO,  8  Tex.  Civ.  App.  398,  28 
8.  W.  711. 

[3]  It  is  further  urged  In  support  of  such 
proposition  that  the  petition  alleges  about 
100  of  those  voting  at  the  election  were  not 
qualified  voters,  because  they  did  not  pay  tax- 
es on  property  in  the  city.  This  contention 
is  based  on  section  1  of  article  4  of  the  char- 
ter, which  provides  that: 

"In  all  elections  to  determine  the  expendi- 
ture of  money  for  for]  the  assumption  of  debt 
only  those  shall  be  qualified  to  vote  who  pay 
taxes  on  property  in  said  city,  and  are  legally 
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goalifled    voters    In    aaid    City    of    Houston 
[eights." 

But  tMs  provision  of  tbe  charter  is  In  a 
section  pertaining  to  tlie  question  of  tlie  is- 
suance of  bonds  and  voting  taxes  to  pay 
same,  and  cannot  be  extended  to  furnisli  the 
definition  of  the  legal  qualifications  of  voters 
In  an  election  called  to  pass  upon  an  increase 
of  the  mayor's  salary  under  an  entirely  dif- 
ferent article  and  section  of  the  charter.  An 
election  to  determine  whether  the  mayor's 
salary  would  be  increased  is  not  to  be  con- 
sidered within  the  purview  of  an  "election 
to  determine  the  expenditure  of  money  or 
the  assumpticm  of  debt."  Such  language 
manifestly  refers  to  the  issuance  Of  bonds, 
and  imposition  of  taxes  covered  by  said  sec- 
tion 1  of  article  4,  wherein  the  language  is 
used. 

The  charter  of  the  Aty  of  Houston  Heights 
will  be  found  in  Ix>cal  and  Special  Laws  32d 
Leg.  (Reg.  Sess.)  p.  102. 

Affirmed. 


STEPHENS  V.  STATE.    (No.  4150.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  11, 
1916.) 

1.  GBnoNAi.  Law  «8=»829(9)— TbiaI/— Iwstbuo- 
TION— Rbquests — Btjkden  ov  Pboot. 
In  a  prosecution  for  violating  the  local  op^' 
tion  law,  where  the  court  charged  that  in  all 
criminal  cases  the  burden  of  proof  is  on  the 
state,  defendant  being  presumed  innocent  until 
his  guilt  is  established  by  legal  evidence,  beyond 
a  reasouable  doubt,  and  that  the  jury  should  ac- 
quit if  they  had  a  reasonable  doubt  as  to  de- 
fendant's guilt,  the  refusal  of  the  requested 
charge  that  in  the  trial  of  a  criminal  case  the 
burden  of  proof  is  on  the  state  throughout,  and 
never  shifts  to  defendant,  and  that,  if  the  jury 
had  a  reasonable  doubt  of  defendant's  guilt,  they 
should  acquit,  was  not  error. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  S  2011 ;  Dec.  Dig.  <8=»82e(9).] 
2.'Criminai>  Law  <S=5>814(8,  9)  —  Tbial  —  R»- 

FUSAL    TO    SuBUrr    PI.EA    OF    FOBUBB    JEOP- 
ABDY. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  where  no  evidence  was  offered  to  sup- 
port d^endant's  plea  of  former  jeopardy,  the 
court's  refusal  to  submit  the  plea  was  not  erro- 
neous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1979;  Dec.  Dig.  <S=>814(8, 9).] 

Appeal  iErom  Fannin  County  Court;  S.  F. 
Leslie,  Judge. 

Tom  Stephens  was  convicted  of  violating 
th^  local  option  law,,  and  he  appeals.  Af- 
firmed. 

C.  O.  SSicDonald,  Asst  Atty.  G^i.,  for  the 
State. 

IDAVIDSON,  J.  Appellant  was  convicted 
for  vioiatipg  the  local  option,  law,  his  punish- 
ment beiiig  assessed  at  a  'fine  of  $25  and  20 
days*  imprisonment  in  the  county  jail. 

The  record  contains  four  bills  of  exception. 
The  first  two  were  refused  by  the  court  for 
the  reason  they  recite  matters  which  did  not 
occur  on  tbe  trial.    The  court  states  no  such 


qnesttons  veie  asked  and  no  bill  of  excep- 
tions could  have  been  reserved,  and  he  re- 
fused to  prepare  and  file  a  bill  of  exceptiiws, 
for  Uie  reason  that  the  transaction  did  not 
occur  and  the  questions  did  not  take  place. 
This  part  of  the  record  stands  with  tbe  state- 
9>ent  of  the  county  judge,  and  no  other  bill 
was  prepared. 

[1]  The  third  hill  of  exceptions  recites  that 
the  court  erred  In  refusing  to  charge  tbe  jury 
that: 

"In  the  trial  of  a  criminal  case  the  burden  of 
proof  is  on  the  state  throughont  the  trial,  and 
never  shifts  to  the  defendant,  and,  if  in  this  case 
you  have  a  reasonable  doubt  of  the  defendant's 
guilt,  you  will  find  him  not  guilty." 

We  think  there  was  no  error  In  tills  under 
the  authorities  of  Huggins  v.  State,  42  Tex. 
Cr.  R.  364,  60  S.  W.  52;  Lewis  v.  State,  39 
S.  W.  887;  Robinson  v.  State,  63  8.  W.  870; 
and  Clark  v.  State,  59  a  W.  887.  In  this 
connection  it  may  be  stated  that  tbe  coorfa 
charge  sufflcientiy  presented  the  burden  of 
proof,  reasonable  doubt,  and  presumption  of 
innocence.  We  find  the  followhig  charge  giv- 
en by  the  court: 

"In  an  criminal  cases  tbe  burden  of  proof  is 
on  the  state.  The  defendant  is  presumed  to  be 
innocent  until  his  gnUt  is  established  by  legal 
evidence  beyond  a  reasonable  doubt,  and  is  case 
you  have  a  reasonable  doubt  as  to  the  defend- 
ant's guilt  you  will  acquit  him  and  say  by  yonr 
verdict  not  guilty." 

Under  the  cited  authorities  this  matter  was 
sufliciently  presented. 

[2]  Another  bill  recites  that  the  court  erred 
in  not  submitting  appellant's  plea  of  jeopardy. 
The  court  refused  this  with  the  explanation 
that: 

"Defendant  filed  his  plea  of  fonner  jeopardy, 
aiid  same  was  noted  on  the  docket.  Defendant 
offered  no  proof  of  same,  and  did  not  even  pre- 
sent to  the  court  a  charge  submitting  same  to  the 
jury,  although  the  charge  of  the  court  was  sub- 
mitted to  defendant  and  his  counsel  Hiefore  same 
was  given  to  the  jury,  and  ample  time  vrus  given 
to  defendant  and  his  counsel  to  object  to  same 
and  file  any  charges  defendant  might  have  desii^ 
ed  to  give  to  the  jury.  No  objection  to  the 
charge  was  made  by  the  defendant  and  his  attor- 
ney, and  no  charges  were  requested  in  writuog  by 
defendant." 

An  inspection  of  the  statement  of  facta 
shows  there  was  no  evidence  offered  to  sup- 
port the  plea  of  jeopardy,  and  tbe  plea  on 
its  face  compared  with  this  record  shows  it 
could  not  present  the  question  of  Jeopardy. 
Appellant  had  been  previously  tried  for  pur- 
suing the  business  of  violating  tbe  local  op- 
tion law.  On  that  trial  the  jury  acquitted. 
His  plea  of  former  acquittal  in  that  case  was 
made  the  basis  of  his  plea  here.  Under  these 
circumstances  we  find  there  was  no  error  on 
the  part  of  tbe  court 

The  evidence  is  in  conflict  The  state's  tes- 
timony shows  a  case  which  the  jury  believed. 
The  defendant  denies  the  transaction.  It 
was  the  issue,  solved  by  the  jury  against  the 
accused. 

Finding  no  reversible  error  In  tbe  record, 
the  judgment  will  be  aflSrmed. 


<e=»For  other  cases  see  same  topic  and  KBT-NCMBER  in  all  Key-Numbered  Digests  and  Indazas 
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BOOHER  T.  STATE.    (No.  4181.) 
(Oonrt  of  Orimlnal  ApjtMlB  of  Texas.    Oct  11, 


916.) 

1.  IiASCBNT   «=>40(4)— Vabianci. 

Upon  an  information  alleging  theft  of  2B 
turkeys  of  tbe  aggregate  value  of  $35,  proof 
that  o  turkeys  were  stolen  is  sufficient  to  sup- 
port a  yerdict  of  guilty  of  theft  of  property  un- 
der $60  in  value. 

[Eid.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  if  110,  125;  Dec.  Dig.  «=>40(4).] 

2.  CanawAi.  Law  «=»6S6<8)  —  Tbiai— Cow- 

DTTOT— PbESENOK  of  AOCDBBD — RECEPTION  OF 

Vkbdict. 
In  a  misdemeanor  case  in  wkich  a  jail  pen- 
alty is  necessarily  a  part  of  the  pnnishment,  it 
is  not  necessary  that  defendant  be  present  when 
the  verdict  is  received,  under  Oode  of  Criminal 
Procedure. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1469,  147S-1480;  Dec.  Dig. 
«=»686(8).] 

Appeal  from  Stephens  Cotmty  Court,  Jesse 
B.  Smith,  Judge. 

Pat  Booher  was  convicted  of  theft  of  prop- 
erty nnder  $50  in  value,  and  appeals.  Af- 
firmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
theft  of  property  under  $50  In  value,  and  his 
pnnishment  assessed  at  a  fine  of  $50  and  90 
days'  Imprisonment  In  the  county  Jail. 

[1]  The  information  alleged  the  theft  of 
25  turkeys,  of  the  aggregate  value  of  $35. 
Under  the  evidence  there  were  identified  only 
5  of  the  stolen  turkeys,  of  the  value  of  about 
$6.  Appellant  ashed  a  special  charge  pre- 
senting the  Issue  that,  as  the  state  alleged 
the  theft  of  25  turkeys,  it  must  prove  that 
appellant  had  stolen  that  number,  and,  U  the 
evidence  showed  that  a  less  number  was 
taken  by  appellant,  to  return  a  verdict  of  not 
guilty.  Appellant  sold  a  number  of  turkeys 
to  G.  W.  Troxall,  and  5  of  the  turkeys  so 
sold  were  Identified  as  6  of  the  stolen  tur- 
keys. Appellant  asked  a  charge  that,  If  the 
turkeys  sold  to  6.  W.  Troxall — some  20-odd 
In  number — were  ilot  the  Identical  turkeys 
Bt(den  from  Sam  Lockhart,  to  acquit  him. 
The  law  of  this  state  is  that,  although  the 
Information  alleged  the  theft  of  25  turkeys, 
yet  proof  that  one  turkey  was  stolen  by  ap- 
pellant would  authorize  a  conviction  for  tiie 
theft  of  the  one  turkey,  and,  as  the  evidence 
would  authorize  the  Jury  to  find  that  5  of  the 
turkeys  sold  by  appellant  to  Troxall  were  a 
portion  of  the  turkeys  stolen  from  Lockhart, 
tbe  verdict  would  be  authorized,  and  there 
was  no  error  In  refusing  the  two  special 
charges  above  mentioned.  Grissom  v.  State, 
40  Tex.  Cr.  R.  147,  49  S.  W.  93;  Pones  v. 
State,  43  Tex.  Cr.  R.  201,  63  S.  W.  1021; 
Eersh  ▼.  State.  45  Tex.  Cr.  R.  461.  77  S.  W. 
790. 

[2]  The  only  other  question  raised  is  that 
the  court  erred  in  receiving  the  verdict  in  the 


absence  of  the  appellant,  this  being  a  misde- 
meanor in  which  a  Jail  penalty  was  neces- 
sarily a  part  of  the  punishment  This  ques- 
tion has  been  before  this  court  several  times, 
and  it  has  always  held  appellant's  contention 
not  well  taken  under  the  provisions  of  our 
Code  of  Criminal  Procedure.  It  is  fully  dis- 
cussed In  Wyatt  v.  State,  49  Tex.  Cr.  B.  194, 
94  S.  W.  219,  and  the  provisions  of  the  Code 
pointed  out 
The  Judgment  is  affirmed. 


MEISSNEB  V.  STATE.    (No.  4180.) 

(C!ourt  of  Criminal  Appeals  of  Texas.    Oct  11, 
1916.) 

Fences  «=»28(2)— Removal  —  Cbiminal  Re- 
sponsibility— Indictment. 
An  indictment  for  failure  to  remove  a  fence 
under  article  1245,  Pen.  Code  1911,  which  did 
not  aver  that  the  person  giving  notice  to  remove 
the  fence  was,  at  the  time  of  such  notice,  the 
owner  of  the  land  on  which  and  of  the  fence 
adjoining  or  connected  with  which  was  the 
fence  of  accused,  was  fatally  defective. 

Ed.  Note,— For  other  cases,  see  Fences,  Cent. 
Dig.  §  65 ;   Dec.  Dig.  «S=p28(2).] 

Ai^eal  from  Hamilton  C!oanty  Court;  J. 
L.  Lewis,  Judge. 

Sam  Meissner  was  convicted  for  falling  to 
remove  his  fence,  and  appeals.  Reversed  and 
dismissed. 

H.  E.  Cbesley,  of  Hamilton,  for  appellant 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

PRENDBRGAST,  P.  J.  The  appellant  was 
convicted  for  negligently  or  willfully  falling 
to  disconnect  his  fence  and  remove  it  from 
that  of  Otto  Schrank,  under  article  1245, 
P.  O.    Said  article  Is: 

"Any  person  who  is  the  owner  of  any  fence 
wholly  upon  his  own  land  to  which  the  fence  of 
another  is  adjoined,  or  connected  in  any  man- 
ner, may  require  the  owner  of  any  such  fence 
to  disconnect  and  withdraw  the  same  back  on 
his  own  land  by  first  giving  notice,  in  writing, 
for  at  least  six  months,  to  such  person,  his 
agent  attorney,  or  lessee,  to  disconnect  and 
withdraw  his  fence  back  on  his  own  land.  Anjr 
person  who  shall  negligently  or  willfully  fail  to 
disconnect  bis  fence  and  remove  the  Bame  back 
upon  his  own  land,  after  the  expiration  of  said 
notice,  shall  be  fined  in  any  sum  not  less  than 
ten  nor  more  than  fifty  dollars ;  and  each  ten 
days'  failure,  after  such  notice  shall  constitute 
a  separate  offense  for  the  violation  of  the  prpvi- 
sions  of  tills  article." 

The  charging  part  of  the  indictment  is : 
"That  on  or  about  the  25th  day  of  January 
1016,  and  anterior  to  the  presentment  of  this  in- 
dictment, in  the  county  of  Hamilton  and  state 
of  Texas,  one  Otto  Schrank  was  the  owner  of 
a  fence  wholly  upon  his  own  land,  to  which 
said  fence  the  fence  of  Sam  Meissner  was  then 
and  there  joined  and  was  connected,  and  the 
said  Otto  Schrank  did,  on  the  lOtb  day  of  July 
A.  D.  1915,  at  least  six  montlis  prior  to  the 
day  and  date  first  above  written,  give  notice 
in  writing  to  the  said  Sam  Meissner,  demanding 
and  requiring  that  he,  the  said  Sam  Meissner, 
disconnect  and  withdraw  his  fence  back  on  his 
land,  and  the  said  Sam  Meissner,  on  the  26th 
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day  of  January,  A.  D.  1916,  and  after  the  ex- 
piration of  the  said  bIx  months'  notice,  and  for 
more  than  ten  days  thereafter,  did  unlawfully, 
negligently,  and  willfully  fail  to  disconnect  his 
said  fence  and  recover  Uie  same  back  upon  his 
own  land." 

Appellant  attacks  the  Indictment  on  var- 
ious grounds.  It  is  unnecessary  to  notice 
but  one,  which  we  think  is  good. 

The  statute  makes  it  necessary  tliat  six 
months'  notice  shall  be  given  to  an  accused 
before  he  can  bri  required  to  disconnect  and 
withdraw  his  fence  back  on  his  own  land 
from  tliat  of  another  person.  It  also  requires 
that  at  the  time  this  notice  is  given,  the 
person  who  gives  it  shall  then,  not  subse- 
quently, be  the  owner  of  the  fence,  and  it 
must  be  wholly  upon  his  own  land,  and  It  is 
necessary  for  the  indictment  to  make  these 
allegations.  It  will  be  seen  from  the  Indict- 
ment copied  above  that  the  allegation  does 
not,  either  directly  or  indirectly,  aver  that 
Mr.  Schrank  was  the  owner  of  the  fence  or 
land  at  the  time  he  gave  the  notice  to  appel- 
lant to  disconnect  and  withdraw  his  fence 
from  Schrank's,  it  alleging  that  the  notice  was 
given  on  July  10,  1015.  The  indictment  does 
not  allege  that  he  was  then  either  the  owner 
of  the  fence  or  the  land  on  which  it  was  situ- 
ated, but  it  alleges  that,  on  or  about  Janu- 
ary 25,  1916,  he  was  the  owner  of  a  fence 
wholly  upon  his  own  land.  Hence  we  think 
the  indictment  in  this  particular  was  fatally 
defective. 

It,  therefore,  becomes  our  duty  to  reverse 
and  dismiss  this  cause,  which  la  accordingly 
ordered. 


FRITZ  T.  STATE.    (No.  4190.) 

appeals 
1916.) 


<Conrt  of  Oriminal  Ai)^als  of  Texas.    Oct.  18, 

Id 


Criminai.  Law  ®=9ll59(3)  —  Atpxal  —  C!oN- 
FUCTiwQ  Evidence— Review. 
A  conviction    on   conflicting   testimonjr   and 
sustained  by  the  testimony  of  the  state's  witness- 
es will  not  be  disturbed  on  appeal. 

.[E!d.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  3076 ;   Dec.  Dig.  «=9ll59(3).] 

Appeal  from  Harris  County  Court,  at  Law ; 
S.  B.  Ehrenwerth,  Special  Judge. 

Willie  Fritz  was  convicted  of  simple  as- 
flanlt,  and  he  appeals.   AlBrmed. 

C.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDBROAST,  P.  J.  Appellant  was  con- 
victed of  A  simple  assault,  and  fined  $5. 

The  sole  question  is  whether  or  not  the 
evidence  was  sufficient  to  sustain  the  con- 
viction. The  testimony  of  the  state's  wit- 
nesses was  clearly  suffldent  to  sustain  the 
conviction.  That  of  the  defendant  was  clear- 
ly suflSclent  to  show  that  he  was  not  guilty. 
The  case  was  tried  before  the  judge  without 
a  jury.  He  saw  and  heard  all  the  witnesses 
testify,  and  of  course  was  better  able  to  tell 


who  was  telling  the  truth  than  ftds  conit 
can  possibly  be. 

We  are  not  authorized  to  dlstnrb  the  ver- 
dict, and  the  Judgment  is  aflirmed. 


SELF  T.  STATE.     (No.  4169.) 
(Court  of  GrlaiiiMl  Appeals  of  Texas.    Oct.  11, 

CBiircRAi,    Law    *=»780(3)  —  iNSxaufinowa — 

Testikont  of  Accomplices. 
The  usual  stereotyped  form  of  charge  with 
reference  to  accomplice  testimony  in  seductioo 
cases  is  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1861;  Dec.  Dig.  «=>780(3).] 

Appeal  from  District  Court,  Naoogdodies 
County ;   L.  D.  Ouinn,  Judge 

Fred  Self  was  convicted  of  sednctton,  and 
he  appeals.    Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Oen..  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  seduction ;  his  punishment  being  assessed 
at  five  years'  C(Hiflnement  in  the  penitentiary. 

We  are  of  <H>lnion  without  stating  the  evi- 
dence, that  under  the  decisions  the  evidence 
Justified  the  action  of  the  Jury  and  the  trial 
court  in  his  rulings  In  regard  to  the  suffi- 
ciency of  the  facta.  The  cpurt  gave  a  charge 
in  the  usual  stereotyped  form  with  refer«ice 
to  accomplice  testimony.  There  are  quite  a 
lot  of  cases  which  sustain  the  court's  charge 
as  being  correct  and  have  been  heretofore  dis- 
cussed. The  writer  has  not  always  agreed 
with  the  majority  opinion,  but  under  those 
cases  this  charge  is  not  error. 

The  Judgment  will  therefore  be  afOrmed. 


MOORE  V.  STATE.    (No.  4187.) 

(C!ourt  of  Criminal  Appeals  of  Texas.    Oct.  18, 
1916.) 

1.  Cbimikal  I.AW  (S=>1090(7)  —  Deitiai.  of 
Continuance  —  Bill  ov,  Exceptionb  —  Re- 
view. 

Denial  of  a  continuance  is  not  reviewable 
where  no  bill  of  exceptions  was  reserved  to  the 
ruling. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  8204;  Dec.  Dig.  <8=9l090(7).J 

2.  CamiNAi,  Law   «=>1090(8)  —  Ruijwos  ox 

EVIDENCE!— BnX    OF    EZCEPTIONa. 

The  admission  of  alleged  improper  testi- 
mony ia  not  reviewable  where  there  is  no  bill 
of  exceptions  showing  that  the  ruling  was  ex- 
cepted to  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  2816,  8204;  Dec  Dig.  ^=> 
1000(8).] 

Appeal  from  District  (jourt,  Lamar  Conn- 
ty;  Ben  H.  Denton,  Judge. 

Delia  Moore  was  convicted  of  pursuing  the 
occupation  of  selling  intoxicating  liquor  la 
prohibition  territory,  and  she  appeals.  Af- 
firmed. 
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G.  C.  MdDonald,  Asst  Attj.  Gen.,  tor  tbe 
ate. 

HARPIIR,  J.  Appellant  was  convicted  of 
e  offense  of  parsning  tbe  occupation  of 
tUng  Intoxicating  liquors  in  prohibition  ter- 
:ory,  and  ber  punishment  assessed  at  three 
ars'  confinement  in  the  state  penitentiary. 
In  tbe  motion  for  a  new  trial  the  appellant 
ntends  the  evidence  is  insufficient  to  sup- 
rt  the  conviction.  If  the  evidence  of  J.  L. 
adding  and  other  witnesses  introduced  by 
e  state  Is  to  be  believed,  they  went  to  ap- 
Uant's  place  and  purchased  liquor  from 
r  on  many  different  occasions. 
[1]  No  hill  of  exceptions  was  reserved  to 
e  action  of  the  court  in  overruling  tbe  mo- 
rn for  a  continuance,  consequently  we  can- 
it  review  that  ground  of  the  motion  for  a 
w  trial. 

[2]  The  other  two  grounds  in  the  motion 
lege  tbe  district  attorney  was  permitted  to 
troduce  improper  testimony,  specifying  it 
)  bill  of  exceptions  is  in  the  record  showing 
at  it  was  excepted  to  during  the  trial  of  the 
se,  and  under  such  circumstances  tlte  mat- 
rs  are  not  presented  in  a  way  we  are  au- 
orlzed  to  act  thereon. 
The  judgment  is  affirmed. 


AliLEN  V.  STATE.    (Ko.  4178.) 

Jourt  of  Criminal  Appeals  of  Texas.    Oct  11, 
1916.) 

tuciRAi.  Law  «=9406(4)  — Evidknci>-Con- 
FESSIOI7S  —  Statkukrts  Betobc  Gband 
Jury. 

I<;vi'dence  as  to  accused's  testimony  before 
e  grand  jury  when  Bnbp»Enaed  and  required  to 
swer  without  being  informed  of  her  privi- 
;c  against  gelf-incrlmination,  which  evidence 
Dded  to  show  accused  guilty  of  the  offense 
orged,  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
iw.  Cent  Dig.  §§  920-927;  Dec.  Dig.  «=» 
6(4).] 

Appeal  from  Comanche  County  Court;    J. 

McMillan,  Judge. 
Ada  Allen  was  convicted  of  crime,  and  she 
peals.    Beversed  and  remanded. 
A.  B.  Haworih,  of  Comanche,  for  appellant 

G.  McDonald,  Asst  Atty.  Gen.,  for  the 
ate. 

PRENDEBGAST,  P.  J.  By  complaint  and 
formation,  filed  March  18,  1916,  appellant 
is  charged  in  one  count  with  b^ng  a  com- 
)n  prostitute  on  or  about  May  1,  1914,  and 
ntinuously  thereafter;  and  In  another, 
:th  unlawfully  keeping,  and  being  concern- 
in  keeping  a  bawdyhouse  and  a  house  of 
ostltution,  on  or  about  the  same  time,  and 
IS  convicted  on  both  counts. 
A  considerable  number  of  questions  are 
ised.  We  have  considered  them  all,  though 
is  unnecessary  to  state  or  discuss  them, 
le  evidence  was  amply  sufficient  to  sustain 


the  conviction.  While  the  bills  aa  qualified, 
except  one,  present  no  reversible  errw,  we 
would  suggest  that  on  another  trial,  the 
testimony  of  the  liveryman  that  appellant 
hired  and  used  his  rigs  twice,  should  not  be 
admitted  if  nothing  else  is  shown  relative 
thereto  than  the  mere  fact  that  she  hired 
and  used  these  rigs. 

Her  bill  No.  5,  which  is  in  every  way  f  uU 
and  proper,  taken  at  the  proper  time  and  in 
the  proper  manner,  shows,  in  substance,  that 
the  court  over  ber  objections,  permitted  two 
of ^  the  grand  jurors  to  testify,  in  substance, 
that  the  grand  jury  had  her  brought  before 
them,  at  the  April  term,  1915,  on  a  subpoena, 
evidently  then  Investigating  these  charges 
against  her,  and  that  while  being  interro- 
gated before  that  body,  she  stated  under 
oath  that  she  had  not  lived  a  virtuous  lite, 
but  that  she  had  resolved  to  do  better,  and 
that  she  "was  forced  to  appear  before  said 
grand  jury,  and  to  testify,  and  that  she 
was  not  by  anybody  at  said  time  or  before 
advised  that  she  did  not  have  to  tell  anything 
or  testify  to  anything  that  would  incriminate 
herself,  and  that  she  was  not  warned  or  told 
that  anything  she  might  say  or  tell  against 
herself  could  be  used  against  her  in  a  crim- 
inal prosecution  against  her  for  said  offense 
or  for  any  offense  connected  with  or  growing 
out  of  said  acts  or  facts  testified  about,  and 
that  she  was  not  warned  that  said  testimony 
could  be  or  might  or  would  be  used  against 
her  upon  a  prosecution  involving  her  virtue 
and  acts  and  conduct  of  that  character,"  etc., 
which  was  Clearly  requiring  her  to  testify 
to  incriminating  testimony  against  ber,  with- 
out any  warning  whatever.  Admission  of  this 
testimony  was  error,  as  has  many  times  been 
held  by  this  court,  and  requires  a  reversal. 
Simmons  v.  State,  184  S.  W.  226,  and  au- 
thorities there  cited. 

The  judgment  la  reversed,  and  tbe  cause 
remanded. 


Ex  parte  COOK.     (No.  4166.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  11, 
1916.) 

Cbiminal  Law  «=>1001  —  Sentence  —  Dei.at 
IN  Execution— Effect. 
Under  Code  Cr.  Proc.  1911,  arts.  869,  871, 
867,  872,  875,  and  877,  as  to  jurisdiction,  pro- 
ceedings after  conviction,  and  collection  of 
fines  in  misdemeanor  cases,  where  judgment  is 
rendered  for  a  fine  against  one  accused  of  a 
misdemeanor  in  failing  to  work  roads,  but  ex- 
ecution is  delayed  for  a  year,  he  may  neverthe- 
less be  taken  at  any  time  before  paying  the 
judgment,  on  capias  pro  fine,  though  execution 
does  not  issue;  the  civil  statute  as  to  dormant 
judgments  having  no  application. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2554-2659;  Dec.  Dig.  «=> 
1001.] 

Appeal  from  District  Court,  Shelby  Coun- 
ty ;   W.  C.  Buford,  Judge. 
Habeas  corpus  on  the  relation  of  Rogers 
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CSook.     From  an  order  remanding  Uni   to 
custody,  relator  appeals.    Affirmed. 

Jas.  S.  Stephenson,  of  Center,  for  appel- 
lant. C.  O.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  [1]  In  January,  1911,  re- 
lator was  convicted  In  the  Justice  court  of 
Shelby  county  for  falling  to  work  on  a  pub- 
lic road,  his  punishment  being  assessed  at  a 
fine  of  $3  and  costs.  He  was  allowed  to  go 
at  large  for  about  a  year  and  a  half,  when 
he  was  arrested  and  placed  in  jail  under  a 
capias  pro  fine  to  satisfy  the  judgment.  On 
this  showing  the  district  Judge  under  a  writ 
of  habeas  cori)us  remanded  relator  to  cus- 
tody. Prom  this  he  appeals,  urging  that  the 
Judgment  assessing  the  fine  of  $3  and  costs 
bad  become  dormant,  because  not  executed 
forthwith,  and  that,  since  the  Judgment  had 
not  been  executed  for  a  year  and  a  half,  he 
was  entitled  to  his  discharge  from  further 
liability.  We  are  of  opinion  that  this  propo- 
sition is  not  well  taken.  In  such  cases  this 
matter  has  been  treated  on  the  theory  of  es- 
cape. Among  the  early  decisions  is  Lnckey 
V.  State,  14  Tex.  400.  The  opinion  was  by 
Judge  Wheeler  of  the  Supreme  Court  of  Tex- 
as. The  Luckey  Case  has  been  followed  in 
subsequent  cases.  We  might  also  refer  to 
Ex  parte,  Dickerson,  30  Tex.  App.  448,  17  S. 
W.  1076.  The  decision  of  the  trial  court, 
we  think,  is  In  accordance  with  the  statute. 

Article  869,  O.  C.  P.,  provides  that,  when 
the  judgment  against  a  defendant  is  for  a 
I)ecuniary  fine  and  the  costs  of  prosecution, 
be  shall  be  discharged  in  one  of  three  ways: 
First,  when  the  amount  of  such  fine  and 
costs  have  been  fully  paid ;  second,  when  the 
same  have  been  remitted  by  the  proper  au- 
thority, and,  third,  when  the  defendant  has 
remained  in  custody  the  length  of  time  re- 
quired by  law  to  satisfy  the  amount  of  such 
Judgment,  as  hereinafter  provided.  Article 
871,  C.  O.  P.,  provides  that,  when  Judgment 
lias  been  rendered  against  a  defendant  for 
a  pecuniary  fine,  if  he  is  present,  he  shall  be 
imprisoned  in  jail  until  discharged  under  tbe 
terms  of  article  867.  Article  867  provides 
that,  when  the  punishment  assessed  against 
a  defendant  is  a  pecuniary  fine  only,  the 
Judgment  shall  be  that  the  state  of  Texas  re- 
cover of  tbe  defendant  the  amount  of  such 
fine  and  all  the  costs  of  the  prosecution,  and 
that  the  defendant,  if  present,  be  committed 
to  JaU  until  such  fine  and  costs  are  paid,  or, 
if  the  defendant  be  not  present,  that  a  capias 
forthwith  issue  commanding  the  sheriff  to 
arrest  tbe  defendant  and  commit  him  to 
jail  until  such  fine  and  costs  are  paid,  and, 
further,  that  execution  may  issue  against 
the  property  of  such  defendant  for  tbe 
amoimt  of  such  fine  and  costs.  Article  872 
is  to  tbe  same  eftect,  and  provides  in  such 
cases  if  defendant  is  not  present  a  capias 
shall  forthwith  issue  for  his  arrest  and  the 


sheriff  shall  execute  it  by  placing  tbe  defend- 
ant in  Jail  until  he  is  legally  discharged. 
Article  875  provides  that  in  sncb  cases  a 
capias  may  issue  for  the  fine  and  costs,  not- 
withstanding a  capias  may  have  Issued  for 
the  defendant;  and  a  capias  may  issoe  for 
the  defendant,  notwithstanding  an  execntloa 
has  been  issued  against  his  property.  Wlien 
this  execution  has  been  collected  and  return- 
ed It  shall  operate  as  in  civil  cases.  If  nnder 
the  execution  the  fine  and  costs  have  been 
collected,  defendant  shall  be  discharged; 
and  article  877  also  provides  that,  when  a 
defendant  has  been  committed  to  jail  In  de- 
fault of  the  fine  and  costs  adjudged  against 
him,  the  further  enforcement  of  such  judg- 
ment shall  be  in  accordance  vrith  tbe  lav  of 
this  state  relating  to  county  convicts.  Tbe 
civil  statute  with  reference  to  dormant  Judg- 
ments does  not  apply.  It  is  not  necessary  to 
issue  the  execution.  It  may  be  done  in  addi- 
tion to  tbe  imprisonment  under. tbe  capias 
pro  fine.  The  fact  that  execution  may  or 
may  not  issue  does  not  prevent  the  incarcera- 
tion of  the  party  under  capias  pro  fine.  The 
judgment  must  be  paid.  This  is  not  a  civil, 
but  a  criminal,  casa  The  judgment  is  not  a 
civil  debt,  although  it  may  be  collected  by 
execution,  but  still  the  capias  pro  fine  can 
Issue  at  any  time  before  the  judgment  is 
paid. 

Believing  there. is  no  merit  in  this  question, 
the  judgment  of  tbe  district  court  is  afiSrmed. 


WOODS  V.  STATE.     (No.  4158.) 

(Court  of  Otiminal  Appeals  of  Texas.    Oct.  11, 
1916.) 

1.  Cbiminai.  Law  i$=9775(2)— Appkat— EIabm- 

LE8S  Kbbob— Chabok  on  Aubi. 
A  cause  should  not  be  reversed  for  tbe  re- 
fusal of  a  charge  on  alibi,  unless,  in  the  light  of 
all  the  testimony,  the  evidence  excludes  tbe 
theory  of  defendant's  presence  at  the  place  of 
the  crime. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  J  1833;   Dec.  Dig.  «=»775l2).] 

2.  Cbiuinai,  Law  <e=>775(S0— Tbiait-Betdsal 
or  Chabge  on  Alibi. 

In  a  prosecution  for  an  aggravated  assault 
upon  a  female,  where  tbe  testimony  of  the  offi- 
cer was  that  he  saw  the  assault  committed  in 
defendant's  room,  and  that  immediately  after 
he  found  only  defendant  and  the  woman  in  the 
room,  and  that  no  one  had  left  until  he  reached 
the  room,  and  both  defendant  and  the  woman 
testified  that  defendant  wag  there  at  the  time, 
both  denyine  that  defendant  committed  any  as- 
sault, and  the  court,  after  defining  the  offense, 
required  the  jury  to  find  beyond  a  reasonable 
doubt  that  defendant  then  and  there  committed 
an  aggravated  assault  upon  the  woman,  in  addi-  , 
tion  to  charging  that  defendant  is  presumed  to 
be  innocent  untU  his  guilt  is  established  by  legal 
evidence  beyond  a  reasonable  doubt,  the  reAisal 
of  a  charge  on  alibi  was  not  reversible  error, 
since  a  charge  on  alibi  is  not  required  if  defend- 
ant's theory  is  not  inconsistent  with  the  state's 
theory  that  he  was  present  at  the  commission  of 
the  offense. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  i  1838;   Dee.  IMg.  <S=>775(2).] 
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Appeal  from  Wlcblta  County  Court ;  Har- 
vey Harris,  Jndge. 

Levi  Woods  was  convicted  of  an  aggra- 
vated assault  and  battery  upcn  a  female,  and 
be  appeals.    Judgment  affirmed. 

Martin  &  Oneal,  of  Wichita  Falls,  for  ap- 
pellant John  Davenport,  Asst.  Co.  Atty., 
of  Wlcblta  Falls,  and  C.  C.  McDonald,  Aast 
Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  U.  Appellant,  an 
adult  male,  was  convicted  of  an  aggravated 
assault  and  battery  apon  a  female.  There 
is  but  one  question  In  the  case,  and  that  is 
whether  the  couK  should  have  given  a  charge 
on  alibL 

[1]  It  seems  now  to  be  the  settled  rule 
"that,  onless  the  testimony  falls  to  exdnde 
the  idea  of  accused's  presence  at  the  time 
of  the  commission  of  the  offense,  a  charge 
upon  the  subject  of  alibi  need  not  be  given," 
and  "In  no  case  should  a  cause  be  reversed 
for  the  refusal  of  snch  a  charge,  unless.  In 
the  light  of  all  the  testimony,  the  evidence 
excludes  the  theory  of  appellant's  presence 
at  the  place  of  the  crime,"  as  said  by  this 
court  through  Judge  Ramsey  in  Underwood 
V.  State,  56  Tex.  Or.  R  605,  117  S.  W.  809. 
The  rule  Is  thus  again  stated:  A  charge  on 
alibi  is  not  required  If  defendant's  theory 
is  not  inconsistent  with  the  state's  theory 
that  be  was  present  at  the  commission  of  the 
offense.  Underwood  v.  State,  56  Tex.  Cr.  R. 
604,  117  S.  W.  809 ;  Parker  v.  State,  40  Tex. 
Cr.  R.  121,  49  S.  W.  80.  And  see  Hernandez 
V.  State,  64  Tex.  Cr.  R.  78,  141  8.  W.  268 ; 
Myers  v.  State,  66  Tex.  Cr.  R.  448,  144  S. 
W.  1134. 

[2]  The  state's  theory  and  testimony  was 
that  appellant  committed  an  assault  and  bat- 
tery upon  his  paramour,  Mattie  Lee  Wil- 
liamson, at  her  room  over  the  garage  on  the 
Ferguson  place  at  12:30  o'clock  at  night. 
The  state  did  not  claim  that  the  offense  was 
committed  at  any  other  time  or  place.  The 
testimony  of  the  officer  was  that  he  saw  the 
assault  and  battery  committed  at  this  time 
and  place,  and  that  immediately  after  he  saw 
It  he  went  up  Into  this  woman's  room  and 
found  only  appellant  and  her  therein,  and  no 
one  had  left  there  from  the  time  he  saw  the 
assault  and  battery  until  he  reached  the 
room.  Both  appellant  and  the  woman  testi- 
fied that  he  was  there  at  that  time,  but  both 
denied  that  he  then  or  at  any  other  time  or 
place  committed  any  assault  or  battery  upon 
her.  She  further  testified  that  some  un- 
known "cbufty  or  heavy  built"  negro  man  as- 
saulted her  at  10:40  that  night,  not  in  her 
room  at  all,  but  elsewhere  in  the  back  yard 
of  the  Ferguson  premises.  She  and  appel- 
lant both  farther  testified  that  appelUmt  was 
not  there  at  that  time,  10:40,  but  he  shows 
that  be  was  elsewhere  at  that  particular 
time.  They  both  further  swear  that  appel- 
lant came  to  her  room  about  one  hour  later. 


and  remained  there  continuously  until  the 
assault  and  battel?  testified  to  by  the  other 
state's  witness  occurred. 

The  court  in  his  charge,  after  proi^erly  de- 
fining the  offense  as  alleged,  required  the 
Jury  to  find  and  believe  from  the  evidence 
beyond  a  reasonable  doubt,  that  appellant, 
being  an  adult  male,  then  and  there  commit- 
ted an  aggravated  assault  and  battery  upon 
said  woman.  In  addition,  he  gave  the  usual 
charge  that  the  defendant  is  presumed  to  be 
innocent  until  his  guilt  is  established  by 
legal  and  competent  evld^ice  beyond  a  rea- 
sonable doubt,  and,  if  they  had  such  doubt, 
to  acquit  him. 

Under  the  facts  of  this  case  and  the  law, 
the  court  committed  no  reversible  error  in 
refusing  to  charge  on  aUbl. 

The  Judgment  is  affirmed. 


RANDIiB   ▼.    STATE.      (No.   4188.) 

(Court  of   Criminal  Appeals  of  Texas.     Oct 
18,  1916.) 

CanaiTAi.  Law  «=>  1007(4)— Appbal—Rkcobd 
— NECEssrrr  of  Statement  or  Facts. 
In  the  absence  of  a  statement  of  facts,  ma- 
teriality of  alleged  newly  discovered  evidence 
to  warrant  new  trial  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  St  2934,  2938,  2939;  Dec.  Dig. 
«=9l097(4),] 

Appeal  from  San  Augustine  County  Court ; 
T.  H.  Downs,  Judge. 

Bully  Randle  was  convicted  of  selling  in- 
toxicating liquors  in  prohibition  territory, 
and  appeals.    Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
selling  Intoxicating  liquors  in  prohibition  ter- 
ritory. 

In  the  motion  for  a  new  trial  appellant 
claims  to  have  discovered  additional  testi- 
mony. In  the  absence  of  a  statement  of  facts, 
it  is  impossible  for  us  to  determine  whether 
or  not  this  alleged  newly  discovered  testi- 
mony would  be  material.  The  trial  Judge  evi- 
dently held  it  was  not,  in  overruling  the  mo- 
tion for  a  new  trial,  and  we  cannot  say  he 
erred  with  no  record  of  the  evidence  heard  on 
the  trial,  nor  on  the  motion,  before  us. 

The  Judgment  is  affirmed. 


SPARES  V.  STATS.    (No.  4195.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18. 
1916.) 

Cbimikai.  Law  ®=>1090(1)— Record  —  Btate- 
UENT  OF  Facts— Biix  of  ExcEpnoRS— Re- 
view. 
Where  the  record  is  without  a  statement  of 
facts  or  bill  of  exceptions,  no  question  is  pre- 
sented for  review. 

[EM.   Note.— For   other  cases,    see   Criminal 
Law,  Cent  Dig.  i  2805;  Dec.  Dig.  «=9l090(l).] 
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Appeal  from  District  Conrt,  McLennan 
County ;   Rlcbard  I.  Munroe,  Judge. 

Henry  Sparks  was  convicted  ot  marder, 
and  be  appeals.   Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  mnrder,  his  punishment  being  assessed  at 
25  years'  confinement  In  the  penitentiary. 

The  record  Is  before  us  without  a  state- 
ment of  facts  or  bill  of  exceptions.  With  the 
record  In  this  condition,  there  Is  no  (luestlon 
presented  for  review. 

The  Judgment  is  affirmed. 


WINTERS  v.  STATE.     (No,  4172.) 

(Ck>art  of  OrimiiuLl  Appeals  of  Texas.     Oct 
11,  1918.) 

1.  Labcbnt  4=>1— Recbiviro  Stolen  Ooods 

€=»1— EuElfENTB    OF    OFFENSE. 

One  who  receives  property  knowing  it  to 
have  been  stolen  is  guilty  of  receiving  stolen 
property,  and  not  of  theft 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  S  1:  Dec.  Dig.  ®=>1;  Receiving 
Stolen  Goods,  Cent  Dig.  {$  1-3;  Dec.  Dig. 
«=»1. 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Receiving  Stolen 
Goods.] 

2.  Labcent    4s>27— Pakcies    to    Offenses— 
"Accomplice." 

One  having  an  agreement  with  another  for 
the  latter  to  steal  property,  the  first  not  be- 
ing present,  and,  when  the  theft  was  commit- 
ted, he  did  nothing  in  pursuance  of  the  common 
design  or  in  aid  of  the  person  stealing,  he  was 
an  accomplice  to  the  crime. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  {{  66-67;   Dec.  Dig.  «=327. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Accomplice.] 

8.  Labcent  ®=»40(4J—"Vabiance—Thefi>— Re- 
ceiving Stolen  Goods. 
On  an  indictment  charging  theft  of  an  au- 
tomobile, defendant  cannot  be  convicted  if  he 
merely  received  the  car  from  another,  in  pursu- 
ance of  an  agreement  with  some  other  person 
to  steal  it  and  deliver  it  to  him. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  |  110;    Dec.  Dig.  ®=:>40(4).] 

Appeal  from  District  Court,  Wichita  Coun- 
ty;  E.  W.  Nicholson,  Judge. 

Marvin  E.  Winters  was  convicted  of  theft, 
and  be  appeals.  Reversed,  and  cause  re- 
manded. 

J.  M.  Blankeuship,  of  WichlU  Falls,  for 
appellant.  C.  C.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
theft  of  an  automobile  and  his  punishment 
assessed  at  two  years'  confinement  in  the 
state  penitentiary. 

H.  C.  Carpenter  left  his  automobile  In  front 
of  a  moving  picture  show  Tuesday  night,  and 
it  was  stolen  between  9  and  10  o'clock  that 
night     The  automobile,  subsequently  identi- 


fied as  Mr.  Carpenter's  automobile,  was  seen 
in  appellant's  possession  on  Wednesday,  and 
be  was  shown  to  be  in  possession  all  the  re- 
mainder of  the  week.  Sunday,  Mr.  Carpenter 
identified  it  as  his  car,  and  appellant  was 
arrested. 

Appellant,  at  the  time  he  was  arrested, 
gave  an  explanation  of  his  possession,  and  on 
the  trial  testified  that  he  was  at  home  Tues- 
day night  when  the  automobile  was  stolen; 
that  Wednesday  afternoon,  while  he  was  at 
work  at  the  sash  and  door  factory,  a  man 
named  J.  C.  Thomas  brought  the  car  to  him 
and  left  it  with  him  for  repairs;  that  Thomas 
authorized  him  to  sell  the  car  for  $100  and 
he  might  have  all  the  excess.  Bis  father, 
mother,  and  sister  gave  testimony  that  if 
true,  rendered  it  impossible  for  appellant  to 
have  taken  the  car  on  Tuesday  night 

[1-S]  The  state  Introduced  facts  and  cir- 
cumstances to  prove  that  the  explanation 
was  untrue,  but  introduced  no  proof  tending 
to  show  that  his  alibi  was  false;  however. 
If  the  verdict  of  the  jury  necessarily  implied 
they  found  this  to  be  untrue,  we  would  not 
disturb  the  verdict  The  Jury,  after  con- 
sidering the  case  some  time,  returned  into 
court  and  propounded  in  writing  the  follow- 
ing question: 

"If  the  jury  believes  the  defendant  knew  that 
the  automobile  was  stolen  property,  when  he 
took  possession  of  It  on  Wednesday  March 
29th,  whether  he  bad  previous  arrangement 
with  the  thief  or  not  does  the  law  require 
that  we  find  him  guilty?" 

It  is  thus  seen  that  the  Jury  found  that 
appellant  did  not  take  the  car  from  In  front 
of  the  picture  show  on  Tuesday  night  but 
that  he  received  it  Wednesday,  as  testified  to 
by  him.  The  court  in  answer  to  ttils  ques- 
tion instructed  the  jury  that,  If  they  beUeved 
he  received  the  car  on  Wednesday  from  an- 
other. In  pursuance  of  an  agreement  with 
some  other  person  to  steal  it  and  deliver  it 
to  him,  he  would  be  guilty.  Tbia  instruction, 
we  think  improper;  for  if  he  received  the 
property,  knowing  it  to  have  been  stolen,  he 
would  be  guilty  of  receiving  stolen  property 
and  not  theft  If  he  had  an  agreement  with 
another  for  such  other  person  to  go  and 
steal  the  property,  he  not  being  present  and, 
at  the  time  the  theft  was  committed,  he  did 
nothing  in  pursuance  of  the  common  design 
or  in  aid  of  the  person  so  stealing,  he  would 
be  an  accomplice  to  the  crime,  and  coold  not 
be  convicted  under  an  indictment  charging 
him  with  theft  of  the  property.  In  this 
record  there  is  no  evidence  of  any  previous 
understanding  or  agreement  Because  of  this 
error  in  the  Instruction  given  to  the  Jury, 
authorizing  them  to  convict  appellant  of  theft 
under  a  state  of  facts  which  wonid  only 
render  him  guilty  of  receiving  stolen  prop- 
erty, or  as  an  accomplice  to  theft  it  wiU 
be  necessary  to  reverse  the  case.  It  is  mani- 
fest that  he  was  convicted  after  the  question 
was  propounded  and  answer  given,  under  a 
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mtetaken  Idea  that  snCh  a  state  of  facts 
wonld  render  him  guilty  of  tne  original  tak- 
ing, and  wben  one  Is  charged  with  one  crime, 
and  be  is  authorized  to  be  convicted  of  tliat 
offense  under  a  state  of  facts  rendering  him 
guilty  of  an  entirely  different  crime,  such  a 
charge  is  fundamentally  erroneous,  for  one 
can  be  convicted  only  for  the  crime  for  which 
he  is  being  tried. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


Bx  parte  PARKER.     (No.  4267.) 

(Court  of  Criminal  Appeals  of  Texas.     Oct. 

18,  1916.) 

1.  Habeas    Corpus    *=»11S(9)  —  Afpkai.  — 
Statement  of  Facts— Approval  by  Judob. 

A  statement  of  facts  not  approved  by  the 
trial  judge  cannot  be  considered  on  appeal  in 
liabeas  corpus  proceedings  to  procure  release 
from  custody  on  bail. 

[Ei.  Note.— For  other  cases,  see  Habeas  Cor' 
pus,  Cent.  Dig.  {  111;  Dec.  Dig.  «=s>113(9).] 

2.  Habeas   Cobpus  «=»113(11)  —  Appeal  — 
Opinion— DisctJSMON  of  Evidence. 

On  appesl  from  a  judgment  in  habeas  cor' 
pus  proceedings  denying  release  from  custody 
on  bail,  the  appellate  court  will  not  state  or 
discuss  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  1 113;  Dec  Dig.  «=>113(11).] 

Appeal  from  District  Court,  Van  Zandt 
County;   R.  M.  Smith,  Judge. 

Habeas  corpus  by  R.  F.  Parker  to  secure 
his  release  from  custody  on  bail.  From  a 
Judgment  denying  a  release,  petitioner  ap- 
peals.   Affirmed. 

Wynne,  Wynne  &  Gilmore,  of  Wills  Point, 
for  appellant.  C.  C.  McDonald,  Asst  Atty. 
Oen.,  for  the  Stata 

PRENDimGAST,  P.  J.  Appellant  was 
held  In  custody  by  the  sheriff  under  a  prop- 
er warrant  charging  him  with  murder.  An 
examining  trial  was  held  by  the  Justice  of 
the  peace  a  few  days  after  appellant  killed 
deceased,  and  the  Justice,  after  hearing  all 
the  testimony,  remanded  him  without  balL 
Thereupon  be  sued  out  a  writ-  of  habeas 
corpus  before  the  district  Judge  of  the  dis- 
trict, who  also  heard  all  the  testimony,  and 
he  denied  him  bail  and  jremanded  him. 
From  this  action  of  the  district  Judge,  tills 
appeal  is  prosecuted. 

[1,  2]  There  is  really  no  statement  of  facts 
in  the  record.  What  is  here  has  been  agreed 
to  by  the  attorneys  on  both  sides,  but  has  In 
no  way  been  approved  by  the  trial  Judge. 
Strictly,  therefore,  it  cannot  be  considered. 
Section  596,  p.  304,  1  Branch's  An.  P.  C. 
However,  before  we  discovered  this,  we  had 
carefully  read  this  statement,  and  even  after 
discovering  it  we  have  again  read  and  studied 
it.  We  have  reached  the  conclusion  that, 
even  If  the  statement  Itad  been  approved  by 
the  trial  Judge,  we  would  not  be  Justified 
In   reversing  the  Judgment  of  the  district 


court  denying  htm  balL    As  la  our  rale,  we 
do  not  state  or  discuss  the  testimony  of  ap- 
peals in  this  character  of  case. 
The  Judgment  Is  affirmed. 


[Ed.  Note.— For  other  cases,  see  Ra^,  Cent. 


SMITH  T,  STATE.     (No.  4170.) 

(Court  of  Criminal  Apppals  of  Texas.    Oct.  11, 
1916.) 

1.  CBimNAL  Law  €=»366(4)— Evidence— Res 
Oest^b — Adicissibilitt. 

In  a  prosecution  for  rape,  statement  of  a 
witness  that  the  prosecuting  witness  had  come 
running  to  her  bouse  and  was  about  to  cry,  and 
stated  th&t  accused  "throwed  me  on  the  bed  and 
got  on  top  of  me,"  was  admissible  if  brouKht 
within  the  rule  governing  res  geste  statements. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  819;  Dec.  Dig.  «=>866(4).] 

2.  Rape  ^938(3),  48(1)— Eviobnok— Adiossi- 

BIUTY. 

The  mother  of  prosecutrix  could  state  that 
prosecutrix  had  made  complaint  upon  which  she 
had  acted  by  sending  for  a  doctor  and  that  she 
bad  examined  the  clothes  of  prosecutrix  and 
found  blood  on  them. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §!  48,  67;  Dec.  Dig.  «=»38(3),  48(1).] 

3.  Rape   €=»48(2)— Evidence— ADiassiBrLnr. 

Testimony  of  mother  of  prosecutrix,  who  was 
away  from  home,  ss  to  a  detailed  statement  made 
by  the  prosecutrix  to  her  at  a  later  time,  was 
inadmissible. 

Note.— For  other  cases,  se 
68;    Dec.  Dig.  <S=948(2).] 

4.  Rape  ®=944—Pl,eadino— Issues. 

The  state  could  prove  that  accused  was  msr- 
ried  to  another  and  different  woman,  since  it  was 
necessary  to  be  shown  that  he  was  not  married 
to  the  prosecuting  witness. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  {  63;   Dec.  Dig.  <S=»44.] 

5.  Rape  «=»38(1)— Pleading— Issues. 

The  state  was  improperly  allowed  to  prove 
that  the  wife  of  the  accused  had  been  sent  to  the 
penitentiary  and  that  he  had  lived  with  his  wife 
only  three  days  after  she  had  been  released,  his 
treatment  of  his  wife  not  being  an  issue. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  ii  48,  80;  Dec.  Dig.  <S=38(1).] 

6.  Cbiminal  Law  $=>374— Evidence— Admib- 

8IBIL1TY. 

Testimony  that  the  accused  bad  been  convict- 
ed 16  years  before,  when  he  was  16  years  of  age, 
and  remained  in  the  penitentiary  less  than  2 
years,  should  have  been  excluded. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  835;  Dec.  Dig.  «=»374.] 

Appeal  from  District  Court,  Nacogdoches 
County;  L.  D.  Guinn,  Judge. 

Walker  Smith  was  convicted  of  rape,  and 
he  appeals.    Reversed  and  remanded. 

King  &  Seale,  of  Nacogdoches,  for  appel- 
lant C  C  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  convicted  of 
rape,  and  his  punishment  assessed  at  ten 
years'  confinement  in  the  state  penitentiary. 

Aptiellant  asks  for  a  reversal  of  the  case 
on  account  of  the  court  refusing  to  continue 
the  case  on  account  of  the  absence  of  the 
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witness  John  Pleasanta.  As  qnallfled  by  tbe 
court,  we  would  not  feel  authorized  to  re- 
verse the  caae  on  that  ground;  but,  as  the 
case  win  be  reversed  on  other  grounds,  this 
ground  need  not  be  discussed. 

[1-3]  Golly  Booker,  a  negro  girl  under  15 
years  of  age,  testified  to  appellant  picking 
her  up,  laying  her  on  the  bed,  and  having 
an  act  of  Intercourse  with  her  without  her 
consent.  She  further  testified  to  telling  her 
aunt  Fannie  Durst  about  what  had  occurred, 
and  the  court  permitted  Fannie  Durst  to  tes- 
tify, over  appellant's  objection: 

"Golly  came  running  over  to  my  house,  and 
was  just  about  to  cry.  She  said :  'Aunt  Fannie, 
Mr.  Walker  come  over  to  our  house  and  throwed 
me  down  on  the  bed  and  got  on  top  of  me.'  " 

Appellant  insists  that,  even  if  this  was 
said  under  circumstances  rendering  it  res 
gestae  of  the  transaction,  tbe  testimony  was 
inadmissible ;  he  contending  that  In  rape  cas- 
es such  res  gestae  testimony  is  not  admissible. 
In  this  contention  we  do  not  agree  with  ap- 
pellant Bes  gestae  is  tbe  event  speaking, 
and,  if  the  facts  and  circumstances  are  sudi 
on  another  trial  ae  to  bring  this  within  the 
rule  governing  res  gestae  statements,  the 
court  will  admit  tbe  testimony  of  tbe  witness 
Fannie  Durst  However,  appellant  is  correct 
in  bis  contention  that  the  testimony  of  the 
mother  is  inadmissible.  Mallie  Green,  the 
mother,  was  away  from  home  cooking.  Tbe 
girl  had  seen  her  ajunt  and  had  finished  cook- 
ing dinner  before  going  to  her  mother.  The 
statement  to  the  mother  would  not  be  tbe 
event  speaking,  but  a  detailed  report  of  what 
occurred  some  time  before.  Her  mother 
could  say  that  she  came  to  her  and  made 
complaint,  and  she,  acting  on  the  complaint, 
sent  Dr.  Deal  to  see  the  girl ;  and  she  would 
also  be  permitted  to  testify  that  she  ex- 
amined her  clothes  and  found  blood  on  them ; 
but  she  should  not  be  permitted  to  testify 
what  the  girl  told  her,  nor  that  she  complain- 
ed of  Walker  Smith,  apiiellant    Judge  Moore, 


In  PefTerllng  t.  State,  40  Tex.  482,  stated  the 
rule  that  has  always  prevailed  In  our  Su- 
preme Court  and  In  this  court  In  criminal 
cases: 

"It  has  therefore  been  universally  held  that  re- 
cent romplaint  by  the  person  injured,  her  state 
and  appearance,  marks  of  violence,  and  the  con- 
dition of  her  dress,  shortly  after  the  alleged  oc- 
currence, may  be  proved  as  original  evidence. 
•  •  •  It  is,  we  think,  well  established,  by  rea- 
son as  well  as  the  great  weight  of  authority,  that 
proof  of  the  particulars  of  the  complaint,  and  the 
detailed  statement  of  the  alleged  facts  and  cir- 
cumstances connected  with  it,  as  was  permitted 
in  this  case  in  the  court  below,  cannot  be  ad- 
mitted as  origii^  evidence  to  prove  the  truth 
of  the  statements  testified  to  by  the  injured  par- 
ty, or  to  establish  the  charge  made  against  the 
prisoner." 

[4,  S]  There  would  have  been  no  error  In 
permitting  the  state  to  prove  that  api)ellant 
was  married  to  another  and  dlfFerent  woman, 
as  It  was  necessary  to  be  shown  that  he  was 
not  married  to  the  prosecuting  witness.  But 
the  court  should  not  have  permitted  the  state 
to  prove  that  appellant's  wife  had  been  sent 
to  the  penitentiary,  and  that  appellant  had 
lived  with  his  wife  only  three  days  after  she 
had  been  released  from  the  penitentiary. 
Whether  he  had  treated  his  wife  rightfully 
or  wrongfully  was  not  an  issue  In  this  case. 

[(]  The  state  should  not  have  been  per- 
mitted to  prove  that  appellant  bad  been  sent 
to  the  penitentiary  some  16  years  prior  to  the 
time  of  this  trial,  as  he  remained  In  the 
penitentiary  less  than  2  years  and  had  been 
discharged  from  the  penitentiary  some  11 
years  prior  to  this  trial.  When  it  was  as- 
cerlalned  that  his  conviction  took  place  .some 
16  years  ago,  when  he  was  only  a  16  year  old 
boy,  appellant's  motion  to  ex<dude  the  tes- 
timony should  have  been  sustained. 

There  are  other  matters  complained  of, 
but  they  will  not  likely  arise  on  another 
trial. 

The  Judgment  Is  reversed,  and  tbe  cause 
Is  rewanded. 
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DAVIS  T.  STATE.    (No.  4255.) 

■(Court  of  Crimln&l  Appeals  of  Texas.    Oct.  25, 
1916.) 

OsnaNAi.  Law  «s>5ll(l)— Suiticienot  or 
EviDENOB— Tebtimony  of  Acoomplict. 
Id  a  prosecution  for  burglarizing  a  railroad 
•car  under  the  control  of  a  railroad  agent  with- 
oat  bis  consent,  etc.,  evidence  exclusive  of  the 
testimony  of  an  accomplice  held  insufficient  to 
sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Tjhw,  Cent  Dig.  i  1128;   Dec.  Dig.  «8=»511(1).] 

Appeal  from  District  Court,  Anderson 
County;    Jobn  S.  Prince,  Judge. 

Tom  Davis  was  convicted  of  burglarizing 
a  railroad  car  under  tbe  control  of  S.  B.  Mob- 
ley,  witbout  his  consent,  etc.  Reversed  and 
remanded. 

Kay  &  Seagler,  of  Palestine,  for  appellant 
J.  D.  Pickett,  of  Houston,  N.  B.  Morris,  of 
Palestine,  and  C.  O.  McDonald,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  charged 
with  burglarizing  a  railroad  car  under  the 
control  of  8.  B.  Mobley,  without  his  consent, 
etc.  On  bis  trial  the  Jury  awarded  him  6 
years'  confinement  In  the  penitentiary. 

The  court  charged  In  the  ordinary  stereo- 
typed form.  Charley  Lee  Thornton  testified 
as  a  witness  for  the  state  that  he  had  been 
convicted  and  sent  to  the  penitentiary  for 
burglary.  The  CMivictlon  occurred  In  Gray- 
son county  on  or  about  March  9,  1903.  It  is 
shown  by  bill  of  exceptions  he  was  discharg- 
ed on  the  14th  day  of  April,  1915,  which  would 
make  12  years  and  little  over  In  the  peniten- 
tiary on  4  years'  conviction.  There  seems 
to  have  been  two  convictions  for  2  years  each. 
There  was  a  pardoa  extended  the  witness 
Charley  Lee  Thornton  on  the  8th  day  of 
June,  1916,  in  which  It  is  recited,  among  oth- 
er things,  he  was  pardoned  for  the  reason  he 
was  wanted  as  a  witness  in  a  case  now  pend- 
ing in  court,  and  It  further  recites  that  he 
was  discharged  from  the  penitentiary  on  the 
14th  day  of  April,  1915.  Certified  copies  of 
the  records  of  Grayson  county  show  that 
Charley  Lee  Thornton  was  convicted  on  the 
9th  of  March,  1903,  in  cause  No.  8893  for  bur- 
glary, and  that  on  the  11th  of  March,  1903, 
sentence  was  duly  passed  on  him,  and  that  he 
was  convicted  in  the  district  court  on  the  9th 
of  March,  1903,  In  cause  No.  8900  for  the  of- 
fense of  theft  of  property  over  $50  in  value, 
and  sentence  was  passed  on  him  for  that  on 
the  11th  of  March,  1903,  for  a  term  of  2  years, 
the  sentence  being  made  cumulative,  which 
entitled  him  to  his  discharge,  If  he  served 
the  full  term,  1q  1907,  but  the  pardon  recites 
and  the  facts  seem  to  show  that  he  was  not 
discharged  from  the  penitentiary  until  April 
14,  1915.  He  was  pardoned  by  the  Crovernor 
to  enable  him  to  testify  in  this  case.  Thorn- 
ton testified  that  he  and  Tom  Davis,  appel- 
lant, got  goods  out  of  a  box  car  in  the  south 


Old  of  the  International  &  Great  Northern 
Bailroad  yards  at  Palestine;  that  he  did  not 
know  Mr.  Mobley,  the  station  agent  He  de- 
scribes the  manner  of  the  burglary,  and 
states  that  he  and  appellant  took  goods  out 
of  the  car  and  hid  them;  that  appellant 
broke  the  seal,  and  witness  stayed  outside 
and  received  the  goods  out  pf  the  car.  The 
car  was  sealed  and  appellant  broke  the 
seal.  Witness  says  he  helped  pull  the  car 
door  open,  and  appellant  went  in,  and  be 
stayed  out  to  watch;  that  appellant  would 
hand  the  goods  out,  and  he  would  take  them. 
This  was  about  1  or  2  o'clock  at  night  Ap- 
pellant, as  he  handed  them  out,  said: 

"Here  are  some  shoes,  few  other  things,  here 
take  them;   here  is  some  more  stuff" 

— and  after  they  finished  they  closed  the 
door,  and  he  says  Davis  in  closing  the  door 
put  the  seal  on  It  again ;  that  they  went  down 
the  track  and  left  everything  and  did  not 
carry  anything  with  them;  they  went  in  the 
yard  and  got  some  sacks  and  went  back  and 
got  the  goods  and  carried  them  out.  In  other 
words,  they  went  down  the  raUroad  track 
and  got  some  sacks,  returned,  put  the  stolen 
goods  In  the  sacks,  and  carried  them  oft 
some  distance,  secreted  them  by  digging  a 
hole  in  the  ground  and  covering  it  up;  that 
they  buried  the  boxes  in  a  little  culvert  in  a 
branch.     He  says: 

"I  told  Sheriff  Guinn  where  I  buried  these 
boxes  afterwards;  I  wouldn't  tell  him  at  first 
We  had  put  the  stuff  in  sacks;  we  carried  the 
stuff  on  down  there  in  this  branch,  it  was  quite 
a  piece  from  where  we  robbed  the  car,  down  on 
the  west  end." 

Mr.  Mobley,  railroad  agent,  testified  that 
be  had  possession  of  all  freight  cars  standing 
in  the  yards,  and  bad  the  right  to  direct  the 
loading  and  unloading  of  the  cars.  Af{^r 
testifying  to  his  want  of  consent  to  breaSlng 
and  entering  of  the  car,  he  says: 

"If  any  goods  were  taken  from  a  box  oar,  if 
it  was  broke  and  entered  by  either  Tom  Davis 
or  Charley  Thornton,  either  or  both,  it  vhiS 
done  without  my  consent  I  could  not  tell  yOu 
how  many  cars  nave  been  broken  open  since  in 
February  or  March.  I  don't  know.  I  don't 
know  the  negro  Lee  Thornton.  He  did  not  woric 
for  me  over  there  any  time  that  I  know  of.  I 
could  not  say  personally  whether  there  was  a 
box  car  broke  open  on  the  4th  day  of  March 
or  not  I  don't  know  whether  there  was  a  box 
car  broke  open  about  that  time  or  not  of  asy 
own  personal  knowledee,  I  don't  know.  I 
couldn  t  say  that  Tom  Davis  or  Lee  Thornton 
took  any  goods  from  any  of  those  cars  or  not. 
We  missed  a  good  deal  of  goods.  I  don't  know 
what  particular  car  you  are  talking  about,  I 
didn't  testify  as  to  an;  particular  car.  There 
has  been  all  kinds  of  goods  recovered  by  the 
sheriff's  department  I  don't  know  exactly, 
without  going  back  to  the  records,  wliat  was 
recovered.  1  don't  know  of  an^  goods  at  all 
that  Lee  Thornton  or  Tom  Davis  took  out  of 
that  car.  I  don't  know  of  any  car  that  was 
broke  open  in  March." 

Be  further  testified: 

"I  did  not  of  my  own  knowledge  know  of  a 
box  car  being  broke  open  about  the  4th  day  of 
March.  I  saw  some  of  these  goods  after  they 
were  turned  ov^r  to  the  railroad  company  by 
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tile  sheriif.  I  don't  know  whetiier  they  were 
the  gooda  Tom  Daris  was  charged  with  taking 
or  not.  I  understand  they  were  the  goods  that 
were  found  buried  out  here;  those  goods  were 
never  in  my  possession  before  that  I  know  of, 
personaUy.  I  don't  know  that  they  were  ever 
in  any  box  car.  A  part  of  them  goods  were 
shipped  to  Ft.  Worth  at  the  order  of  our  claim 
department,  and  part  of  them,  I  think,  were 
shipped  to  owners.  No  one  ever  claimed  the 
goods  that  were  buried  oat  there  that  I  know 
ot,  not  of  my  knowledge.  I  am  the  agent  here. 
Of  my  own  personal  knowledge,  I  had  no  knowl- 
edge of  a  box  car  being  broke  open  on  or  about 
the  4th  day  of  March.  I  don't  have  any  recol- 
lection of  anybody  reporting  that  to  me.  I 
don't  know,  though,  that  there  was  any  car  out 
there  that  was  ever  broke  open.  I  don't  know 
anything  about  that.  There  are  plenty  stores 
that  handle  underwear  and  socks,  etc.,  and  all 
of  the  goods  that  were  found  out  there;  there 
are  plenty  stores  in  Palestine  and  adjoining,  all 
of  these  towns  handle  sudi  goods  as  thope." 

Tbomton,  on  farther  examlnatlcm,  says 
he  went  to  the  penitentiary  tfom  Dallas  for 
Belling  whisky,  bootlegging;  that  he  had 
never  been  to  any  other  penitentiary;  that 
he  had  been  convicted  for  fighting  and  such 
as  that,  and  for  gambling;  that  he  had  been 
In  Palestine  when  he  burglarized  the  rail- 
road car  about  two  weeks ;  that  he  had  been 
out  of  the  iwnitentlary  about  two  weeks  al- 
together.   He  says: 

"I  didn't  burglarize  the  car;  I  helped  carry 
the  stuff  away.  When  I  was  first  arrested 
I  claimed  I  didn't  do  it  Mr.  Quinn  did  not  tell 
me  that  he  would  go  ont  and  search  my  mother's 
house." 

Thornton  testified  that  he  and  appellant 
burglarized  the  car  and  secreted  the  goods 
taken  from  It,  and  then  resealed  the  car; 
that  on  the  night  afterwards  appellant  bor- 
rowed a  buggy  from  a  friend,  and  they  went 
down  the  railroad  In  the  neighborhood  of 
where  these  stolen  goods  had  been  secreted. 
In  the  meantime  these  goods  bad  been  found 
and  reported  to  the  officers.  The  officers 
show  that  appellant  and  Thornton  were  down 
In  that  neighborhood  that  night  In  a  buggy. 
They  did  not  get  any  goods,  and  did  not  tell 
where  the  goods  were,  and  the  officers  arrest- 
ed them.  The  defendant  claimed  be  was 
there  to  meet  some  girls  at  the  Instance  of 
Thornton,  and  that  he  borrowed  the  buggy 
for  him  and  Thornton  to  go  down  there  and 
meet  these  girls.  Appellant  denied  the  whole 
matter,  claiming  to  have  had  nothing  to  do 
with  It,  and  had  no  interest  in  the  matter, 
and  did  not  burglarl7.e  the  car. 

When  the  officers  examined  or  searched  the 
house  of  the  witness  Thornton,  or  his  moth- 
er's house  where  he  lived,  they  found  a  lot 
of  goods  which  Thornton  says  was  a  part  of 
the  goods  they  had  taken  out  of  the  car  the 
night  they  burglarized  It;  they  having  hid 
the  balance  of  it.  They  examined  the  house 
where  appellant  lived  and  found  nothing.  Ap- 
pellant had  on  a  pair  of  black  socks  which 
Thornton  claimed  was  a  part  of  the  goods, 
and  the  officers  said  were  the  same  character 
of  goods.  This  was  all  of  the  goods  found 
on  appellant.    Thornton  had  on  a  pair  of 


white  socks  which  resembled  the  gooda  that 
were  found. 

The  main  question  in  Oie  eaae  Is  the  soffl- 
dency  of  the  evidence.  Omitting  the  testi- 
mony of  the  witness  Charley  Lee  lliomton, 
there  Is  no  evidence  that  a  box  car  was  open- 
ed On  the  4th  of  MardL  No  claim  has  been 
put  in  to  the  company  for  these  goods,  as  we 
understand  the  record.  Mobley,  the  agent 
states  no  one  ever  claimed  the  goods  that 
were  burled  ont  there  within  his  knowledge. 
Omitting  the  testimony  of  Thornton,  the  ac- 
complice, who  swore  he  was  an  acoomplloe. 
If  there  Is  any  fact  or  evidence  that  the  box 
car  was  opened  on  the  4th  of  March,  it  has 
escaped  our  attention.  In  order  to  convict  in 
a  case  of  this  character.  It  is  necessary  that 
a  burglary  t>e  committed,  and  committed  as 
charged  in  the  indictment.  No  witness  tes- 
tified to  the  breaking  of  the  car  except  Thorn- 
ton. The  burglary  ot  the  car  or  the  break- 
ing of  the  car  cannot  be  proved  by  the  wit- 
ness Thornton  so  as  to  hold  appellant  re- 
sponsible. He  must  be  corroborated  as  to  the 
fact  that  the  car  was  burglarized.  No  wit- 
ness undertook  to  show  or  swear  that  the 
car  was  burglarized  at  that  time  and  place. 
The  goods  were  not  identified;  nobody  claim- 
ed them,  and  If  it  be  conceded  that  the  goods 
were  stolen,  that  is  not  sufficient  It  must 
be  shown  by  testimony  tending  to  connect  the 
defendant  with  the  burglary  beyond  the  tes- 
timony of  Thornton,  and  that  the  burglary 
occurred.  It  might  be  accepted  under  this 
record  and  the  facts  and  circumstances  that 
if  the  amount  of  goods  taken  from  the  car  as 
indicated  here  were  taken  from  it,  scHuebody 
who  had  shipped  these  goods  or  was  entitled 
to  receive  them  would  have  made  some  claim 
for  their  loss.  The  agent  Mobley  testified 
that  no  such  claim  was  made.  Thornton 
only  testified  the  car  was  broken.  This  mat- 
ter was  discussed  and  settied  by  Judge  Hurt 
in  the  case  of  Welden  v.  State,  10  Tex.  App. 
400.  Thornton's  evidence  is  not  sufficient  to 
show  that  appellant  was  there.  The  state 
does  not  undertake  to  corroborate  him  that 
the  car  was  broken  or  defendant  was  pres- 
ent when  the  car  was  broken.  It  does  not 
undertake  to  corroborate  blm  that  the  goods 
mentioned  came  out  of  the  car. 

We  are  cited  to  some  cases;  one  of  them 
is  Martin  v.  SUte,  21  Tex.  App.  l,  17  S.  W. 
430.  It  will  be  noticed  upon  an  inspection  of 
that  case,  which  perhaps  is  the  strongest  one 
in  favor  of  the  state,  the  state  shows  con- 
clusively and  independently  of  the  accomplice 
that  a  burglarly  was  committed;  that  a  store 
was  entered,  burglarized,  and  an  iron  safe 
taken  out  and  money  taken  from  it  The 
state  did  not  rely  upon  the  accomplice  to 
prove  the  burglary;  that  was  proved  by  un- 
questioned testimony  Independent  of  the  ac- 
complice. In  this  case  there  is  no  attempt 
to  corroborate  the  accomplice  as  to  the  bur- 
glary. So  the  difference  between  the  two  cas- 
es is  easily  noticeable.    In  the  Martin  Case 
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a  store  was  bnrg'larized,  an  iron  safe  taken 
out,  entered  from  the  back  of  the  safe,  and 
the  money  taken  from  It  The  accomplice 
need  not  have  testified,  because  the  state  In 
that  case  made  ample  proof.  The  accom- 
plice was  really  worth  nothing  In  that  case 
except  to  furnish  the  means  by  which  other 
testimony  could  connect  the  defendant  with  it 
In  this  case  there  is  no  corroboration  of  the 
accomplice  at  all,  or  that  the  car  was  ever 
burglarized  by  anybody.  This  testimony,  In 
our  Judgment,  is  wholly  Insufficient  to  show 
that  Davis,  appellant,  was  connected  with  the 
burglary  of  the  car,  if  Thornton's  testimony 
Is  omitted  from  the  record.  Appellant  was 
not  found  in  possession  of  any  of  the  goods 
at  any  time  or  anywhere,  unless  it  was  a 
pair  of  socks.  Thornton  admitted  carrying  a 
lot  of  the  stolen  goods  to  his  mother's  house, 
where  the  sheriff  found  them.  If  appellant 
and  Thornton  went  down  in  the  neighborhood 
where  the  goods  were  secreted  on  the  night 
after  the  alleged  burglary,  they  did  not  have 
possession  of  the  goods.  The  sheriff  arrested 
tbem  before  they  got  possession  of  the  goods, 
If  they  were  tiiere  for  that  purpose,  and 
therefore  he  was  never  in  possession  of  any 
of  the  goods,  unless  It  be  the  pair  of  black 
socks  mentioned,  and  they  were  not  identi- 
fied outside  of  the  testimony  of  the  accom- 
plice as  having  come  from  that  car.  This  did 
not  prove  the  car  was  burglarized,  or  tend  to 
corroborate  Thornton  that  the  car  was  bur- 
glarized. 

Believing  this  testimony  is  not  snflSdent, 
the  judgment  is  reversed,  and  the  cause  is 
remanded. 


LONGORIA  V.  STATE.    (No.  4191.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 
1916.) 

1.  Ortkinai.  Law  «=>1043(3)— Questions  Rb- 

VIBWABLB   —   QUKSTIONB   RaiSXO    IN    TBIAI. 
OOUBT. 

The  coart  on  appeal,  on  reviewing  rulings  on 
evidence,  must  consider  only  the  objections  to 
the  evidence  made  in  the  trial  court. 

[Kd.    Note.— For    other   cases,    see    Criminal 
Lew,  Cent  Dig.  §  2653 ;  Dec.  Dig.  <S=9l043(3).] 

2.  Criminal  Law   €=»406(3)—S7vidkncs— Ob- 
jections. 

Where  accused,  charged  with  cattle  theft, 
testified  to  a  purchase  of  the  cattle,  the  overrul- 
ing of  an  obiection  to  proof  of  a  statement  made 
by  accused  when  first  charged  with  the  offense  to 
the  effect  that  the  cattle  did  not  belong  to  him, 
but  were  the  property  of  his  brother,  on  the 
ground  that  accused  bad  testified  that  he  had 
been  required  to  make  a  statement  and  that  he 
was  afraid  not  to,  and  that  it  was  not  a  con- 
fession and  was  being  used  for  that  purpose,  was 
not  erroneous,  in  tibe  absence  of  anything  to 
show  that  accused  was  under  arrest  at  the  time 
he  made  the  statement 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  896;  Dec.  Dig.  «=s>40e(3).] 

3.  WiTNESsKS  «=>887(4)— Ceoss-Bxakination 
AS  to  Otheb  Offenses— Admissibiutt. 

Where  accused,  charged  with  cattle  theft 
testified  to  a  purcliase  of  the  cattle,  the  state 


could  ask  him  If  he  was  in  possession  of  other 
stolen  cattle  at  the  time  he  sold  the  cattle  he  was 
charged  with  stealing. 

[Ed.   Note. — For  other  cases,   see   Witnesses, 
Cent  Dig.  {  1131;   Dec.  Dig.  €=337(4).] 
4.  CBnoNAL  Law  €=»1170%(6)— Kulinos  ow 

Evidence— Habmless  Ebbob. 
On  a  trial  for  cattle  theft,  the  error,  if  any, 
in  permitting  the  state  to  ask  if  at  the  time  ac- 
cused sold  the  cattle  charged  to  have  been  stolen 
was  in  possession  of  other  stolen  cattle,  was 
cured  by  the  withdrawal  of  the  testimony,  and  a 
direction  to  the  jury  not  to  consider. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  8134;  Dec  Dig.  «s» 
1170%(6).] 

6.  InDICTIIZRT  and  iNVOBUATIOn  4s»132(5)  — 
JOINDEB  OF  OFTENSBS— EUECTION. 

Where  accused  was  charged  in  one  count 
with  a  theft  of  cattle,  and  in  another  count  with 
receiving  stolen  property,  knowing  it  was  stolen, 
it  was  not  error  to  refuse  to  require  the  state 
to  elect  on  which  count  it  would  prosecute,  nor 
to  submit  both  counts  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  444;  Dec.  Dig. 
«=s>182(5).] 

6.  Obihinal  Law  €=3878(2)— Joindeb  or  Or- 

nsNBKS— OXNEBAI.  YebDICT. 

Where  accused  was  charged  with  cattle  theft, 
and  with  receiving  stolen  property,  knowing  it 
was  stolen,  a  general  verdict  of  guilty  could  be 
applied  to  either  count 

[£d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2099 ;    Dec.  Dig.  <S=>878(29.] 

Appeal  from  District  Court,  Brooks  Coun- 
ty;   V.  W.  Taylor,  Judge. 

Andres  Longorla  was  convicted  of  cattle 
theft,  and  he  appeals.    Affirmed. 

See,  also,  188  S.  W.  988. 

J.  W.  Wilson,  of  Falfurriaa,  Pope  &  Suth- 
erland, of  Corpus  Chrlsti,  for  appellant.  C. 
a  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

HABPER,  3.  Appellant  was  convicted  of 
cattle  theft,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  state  peniten- 
tiary. 

[1,2]  Appellant  has  several  bills  of  excep- 
tion in  the  record,  but  be  files  a  brief  pre- 
senting but  one  question,  in  which  be  con- 
tends that  a  statement  was  admitted  in  evi- 
dence made  by  appellant  while  he  was  tmder 
arrest.  Appellant  presents  this  question  in 
his  brief  as  though  the  bill  of  exceptions  evi- 
denced such  fact.  Appellant  on  the  trial  tes- 
tified to  a  purchase  of  the  cattle  with  which 
be  was  charged  with  stealing.  The  state  in 
rebuttal  of  this  evidence  offered  in  evidence  a 
statement  made  by  appellant  when  first 
charged  with  the  offense,  in  wUch  he  said 
the  cattle  did  not  belong  to  him,  bat  were 
the  property  of  his  brother,  Tristan  Lon- 
gorla, and  that  be  bad  sold  them  for  his 
brother.  In  the  bill  of  exceptions  it  is  shown 
the  only  objection  to  the  introduction  of  tills 
evidence  was: 

"That  defendant  had  testified  be  had  been  re- 
quired to  make  a  statement,  and  he  was  afraid 
not  to  make  a  statement  and  also  because  it  was 
not  a  confession,  and  was  being  used  for  that 
purpose." 
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These  are  all  the  Objections  urged,  and  cer- 
tainly It  does  not  appear  that  he  was  then 
under  arrest.  If  he  was  "afraid  not  to  make 
a  statement,  and  had  been  required  to  do  so" 
when  not  under  arrest,  this  would  go  to  the 
weight  to  be  given  the  testimony,  and  not  to 
Its  admissibility.  There  is  no  suggestion  or 
statement  in  the  bill  that  he  was  then  under 
arrest.  If  It  was  not  a  confession,  as  he  con- 
tended In  his  objection,  then  there  would  be 
no  error  In  admitting  it.  The  only  objections 
we  can  consider  are  those  made  In  the  trial 
court,  and  there  was  no  error  In  overullng 
the  objections  made  at  the  time  of  the  Intro- 
duction of  this  testimony.  Other  objections 
which  might  or  could  have  been  urged  come 
too  late  after  verdict 

[3,4]  Two  other  bills  present  the  question 
that  It  was  improper  to  permit  the  district 
attorney  to  ask  appellant  on  cross-examina- 
tion, after  he  had  testified  to  a  purchase  of 
the  cattle  with  which  he  was  charged  with 
stealing  in  this  indictment,  if  he  was  not  at 
the  time  of  the  sale  in  possession  of  other 
stolen  cattle  on  which  the  brand  had  been 
changed  from  VI  to  JW.  He  answered  "No." 
When  the  state  did  not  follow  this  up  and 
show  that  he  was  in  possession  of  such  other 
cattle,  the  court  withdrew  the  testimony  and 
Instructed  the  Jury  not  to  consider  it.  If  it 
could  have  been  shown  that  he  was  in  posses- 
sion of  other  stolen  cattle  at  the  time  he  sold 
the  cattle  he  is  diarged  In  this  Indictment 
with  stealing.  It  was  permissible  to  do  so, 
after  he  bad  testified  to  a  purchase  of  the 
cattle  In  this  case.  As  the  court  withdrew 
the  testimony.  In  no  event  would  the  bUIs 
present  error. 

[t,  (]  In  one  count  In  the  Indictment  ap- 
pellant was  charged  with  the  theft  of  the 
cattle,  and  In  another  count  with  receiving 
stolen  property  knowing  It  was  stolen.  There 
was  no  error  In  refusing  to  require  the  state 
to  elect  upon  which  count  it  would  prosecute, 
nor  in  submitting  both  counts  to  the  Jury.  A 
general  verdict  of  guilty  could  be  applied  to 
either  count  Rosson  v.  State,  37  Tex.  Or. 
R.  8T,  38  S.  W.  788. 

Hie  Judgment  is  afflrmed. 


LONOORIA  V.  STATE.    (No.  4192.) 

(CSourt  of  Criminal  Appeals  of  Texas.    Oct  18, 
M16.) 

1.  CBitasAXj  Law  «=»878(2)  —  Oenebai.  Veb- 

DICI^-APPLIOATION    by   CotTBT. 

Where,  on  &  trial  under  an  indictment 
charging  in  one  count  cattle  theft,  and  in  another 
count  receiving  the  cattle,  knowing  them  to  have 
been  stolen,  the  court  submitted  both  counts  for 
a  finding  in  charges  to  which  there  was  no  ob- 
jection, and  accused  did  not  seek  to  have  the 
state  elect  on  which  count  a  conviction  would  be 
sought,  and  the  jury  found  accused  guilty  aa 
charged  in  the  indictment  and  the  evidence  am- 
ply sustained  a  conviction  for  theft  the  court 


properly  applied  the  verdict  to  the  const  charg- 
ing theft 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2099;  Dec.  Dig.  «=9878(2).] 

2.  CanaNAi.  Law  «=3ll05(l)  —  Rkoobd  —  Stb- 

noobaphbb's  Refobt. 
The  court  on  appeal  in  a  criminal  case  is  re- 
stricted to  a  consideration  of  the  facts  agreed  to 
and  approved  by  the  trial  judge  and  the  bill  of 
exceptions  in  the  record  and  acted  on  by  the 
judge,  and  it  cannot  consider  the  stenographer's 
report  of  the  case  not  approved  by  the  trial 
judge,  nor  agreed  to  by  the  attorneys. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  CJent  Dig.  {  2887 ;  Dec.  Dig.  <S=»1105(1).] 

3.  CwinnAL  Law  «=3l037(2)  —  Tbiai,  —  Mis- 

CONDTJCT  OF  PbOSXCDTING  ATTOBKBT  —  ReO- 

OBD— Review, 
The  action  of  the  trial  conrt  in  permitting 
the  district  attorney  to  make  a  statement  in 
arguing  before  the  judge  on  the  admissibility  of 
the  testimony  is  not  reviewable  where  accused 
merely  objected  to  Uie  statement  and  did  not  re- 
quest the  court  to  instruct  the  jury  not  to  con- 
sider it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  CJent  Dig.  H  1691,  2645;  Dec.  Dig.  «=» 
1037(2).] 

4.  Cbiuinai.  Law  ®=»369(2)  —  Evidence  of 
OtHEB  OlTEirSEB— Adkissibiutt. 

Where  circumstantial  evidence  is  relied  on 
to  prove  guilt,  evidence  of  another  distinct  of- 
fense connecting,  or  tending  to  connect,  accused 
with  the  offense  charged,  or  tending  to  defeat  his 
defensive  theory  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §$  822,  823;  Dec.  Dig.  <&=> 
369(2).] 

5.  Cbiuinai,  Law  «=s>1169(5)— Habuless  Eb- 
BOE— Rulings  on  Evidence. 

On  trial  for  cattle  theft  the  error.  If  any,  in 
admitting  evidence  of  the  theft  by  accused  of 
other  cattle  was  cured  by  the  court  withdrawing 
the  evidence  and  directing  the  jury  not  to  con- 
sider it 

HBd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3141 ;   Dec.  Dig.  «=»1169(5).] 

6.  Cbiuirai.  Law  «=9l092(ll)— AffeaLc— Bill 
OF  Exceptions. 

A  bill  of  exceptions  not  approved  by  the 
trial  judge  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Cruninal 
Law,  Cent  Dig.  §{  2837,  2841,  28^3;  Dec  Dig. 
«=»1092(11).] 

7.  WrrNKSSES  <S=9379(1)  —  Ikpeachmewt  — 
Pboof  of  Oontbadictobt  Statements. 

A  witness  may  be  impeached  on  laying  the 
proper  predicate  by  proving  statements  by  him  in 
conflict  with  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1209,  1247;  Dec  Dig.  «8=>379(1).] 

Appeal  from  District  Court,  Brooks  Coun- 
ty ;  V.  W.  Taylor,  Judge. 

Tristan  Longoria  was  convicted  of  cattle 
theft,  and  he  appeals.    Affirmed. 

See,  also,  188  S.  W.  987. 

J.  W.  Wilson,  of  Falfurrias,  and  Pope  & 
Sutherland,  of  Corpus  Chrlstl,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
Stat«. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  the  theft  of  37  head  of  cattle, 
and  the  lowest  punishment  was  assessed. 
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The  Indictment  was  In  two  distinct  connts. 
The  first  was  for  the  theft  of  said  cattle, 
and  the  second  was  for  receiving  them,  know- 
ing them  to  have  been  stolen,  etc.  Ea<A 
count  follows  the  approved  forms  and  the 
statute,  and  each  was  clearly  sufficient.  Ap- 
pellant made  a  motion  to  Quash  the  Indict- 
ment on  the  sole  ground  that  neither  count 
charged  any  offense  under  the  law.  The 
court  correctly  overruled  his  motion  to  quash. 

We  have  carefully  read  and  studied  the 
testimony.  His  conviction  was  based  upon 
circumstantial  testimony  alone.  In  our  opin- 
ion, It  was  amply  sufficient  to  sustain  the 
conviction.  We  see  no  necessity  of  recit- 
ing It. 

[1]  The  court  in  his  charge  submitted  both 
counts  for  a  finding  tn  proper  and  correct 
cbarges,  to  which  there  was  no  objection. 
Appellant  in  no  way  sought  to  have  the  state 
to  elect  upon  which  count  a  conviction  was 
sought.  The  verdict  of  the  Jury  found  ap- 
pellant guilty  "as  charged  in  the  indict-' 
ment."  The  court  applied  it  to  the  theft 
count.  At  the  time,  appellant  In  no  way 
either  objected  to  the  verdict  or  the  appli- 
cation of  it,  as  stated ;  but  two  days  there- 
after, he,  by  motion,  sought  to  arrest  the 
judgment,  which  was  contested  by  the  state, 
claiming  that  because  the  verdict  Itself  did 
not  specify  under  which  count  they  found 
him  guilty,  it  was  therefore  'impossible  in 
fact  and  in  law,  and  means  nothing,  and  is 
void";   which  the  court  overruled. 

In  our  opinion,  the  evidence  was  Insuffi- 
cient to  sustain  a  conviction  for  receiving  the 
stolen  property  knowing  it  to  have  been  stol- 
en, but,  as  stated,  It  would  amply  sustain 
the  theft  by  appellant  of  the  property.  The 
doctrine,  therefore,  of  applying  the  verdict 
by  the  court,  which  was  done,  to  that  count 
of  the  Indictment  which  the  evidence  sus- 
tained, was  clearly  correct  Section  902, 
White's  An.  O.  O.  P.,  where  Judge  White 
collates  and  cites  a  large  number  of  cases 
from  this  court  and  the  Supreme  Court.  We 
deem  it  unnecessary  to  copy  here  the  said 
cases  by  Judge  White  and  many  others  later 
to  the  same  effect.  The  doctrine  and  applica- 
tion of  it  is  too  dear  to  need  discussion. 
The  two  counts  were  for  the  same  transac- 
tion or  offense.  Such  pleading  is  not  only 
expressly  authorized  by  our  statute  (article 
481,  C.  O.  P.),  but  has  always  been  commend- 
ed by  this  court  (sections  402,  403,  White's 
An.  C.  O.  P.). 

[2]  It  seems  appellant's  attorneys  have 
the  Idea  that  this  court  can  refer  to  and  con- 
sider the  stenographer's  report  of  the  case, 
for  they  frequently  refer  to  it  in  their  brief, 
and  we  find  such  document  on  file  here  with 
the  papers  of  this  cause.  This  Is  a  mistake. 
This  document  In  no  way  bears  the  approval 
of  the  trial  judge,  nor  is  it  agreed  to  by 
the  attorneys  for  either  side.  We  are  re- 
stricted to  a  consideration  of  the  statement 
of  facts  agreed  to  and  approved  by  the  trial 


judge  and  the  bills  of  exceptions  as  contained 
in  the  record  and  acted  upon  by  the  judge. 

Appellant's  first  bill  shows  that  while  Mc- 
Murray,  a  state's  witness,  was  upon  the 
stand,  he  testified,  in  answer  to  the  district 
attorney's  questions,  that  he  had  seen  on 
appellant's  ranch  another  bunch  of  cattle 
with  the  old  brand  of  the  owner  Jones  burned 
into  that  of  appellant  other  than  a  part  of 
which  had  been  driven  home,  and  that  he 
objected  to  this.  The  court,  In  passing  upon 
this  bill,  stated  that  he  never  overruled  ap- 
pellant's objections  to  this  testimony.  It 
seems  tMt  he  made  no  ruling  at  all  at  the 
time. 

His  next  bill  Is  to  the  continued  testimony 
of  this  same  witness  along  the  same  line, 
which  was  to  the  effect  that  he  did  not  re- 
member the  exact  day  on  which  he  saw  these 
additional  cattle  on  appellant's  ranch,  and 
that  in  addition  to  the  said  24  head  he  bad 
seen  others  with  said  burned  brand  on  the 
owner's  ranch.  That  they  did  not  rope  any 
of  these  additional  cattle,  but  did  some  of  the 
24  head,  and  he  was  asked  when  he  saw 
them  on  appellant's  ranch,  and  he  replied 
that  he  did  not  remember  the  exact  date. 
The  court  refused  this  bill  In  effect  by  stat- 
ing that  appellant  made  no  objection. 

[3]  By  his  next  bill,  he  shows  that  the 
district  attorney,  in  arguing  before  the  judge 
the  admissibility  of  this  testimony,  to  which 
he  objected,  in  effect  stated  that  It  was  ma- 
terial and  had  a  good  deal  to  do  with  the 
case,  and  that  by  the  questions  he  was  seek- 
ing to  fix  the  date.  The  court,  in  passing 
upon  this  bill,  states  that  appellant  made 
the  objections  to  the  question  and  statement 
of  the  district  attorney,  but  that  no  request 
was  made  to  Instruct  the  Jury  not  to  con- 
sider said  statement  by  the  district  attorney. 

By  the  next  bill  he  shows  that  the  answers 
of  the  witness  to  the  district  attorney's 
further  questions  developed  the  fact  that 
It  was  about  15  or  20  days  after  appellant 
was  arrested  on  June  Ist  In  this  case  before 
he  saw  these  other  cattle  Inquired  about. 
Thereupon,  whether  of  his  own  motion  or  up- 
on that  of  the  district  attorney  Is  not  dis- 
closed, but  at  any  rate,  the  court  withdrew 
all  that  testimony,  and  Instructed  the  Jury 
not  to  consider  It  for  any  purpose  whatever. 

[4,5]  In  order  that  the  question  may  be, 
better  understood,  we  briefly  state  what  the 
evidence  disclosed  along  this  line.  On  or 
about  January  20,  1915,  appellant  bad  87 
head  of  cattle  penned  near  his  house  on  bis 
ranch.  The  cattle  consisted  of  one  young 
calf,  another  a  little  older,  other  cattle  one 
and  two  years  old,  and  then  some  cows  stlU 
older,  and  three  bulls.  That  these  cattle 
belonged  t6  the  alleged  owner  Jones  and 
were  stolen  from  him.  That .  on  January 
20th  appellant  sold  and  delivered  said  87 
head  to  Mr.  Lane.  The  cattle,  except  the 
two  calves,  were  originally  branded  In  Jones' 
brand  and  marked  In  his  mark.  His  brand 
was  VI.    That  just  recently  before  appellant 


Digitized  by 


Google 


990 


188  SOUTHWBSTBRN  REPORTER 


crei. 


sold  and  delivered  them  to  Ijane,  the  brand 
had  been  changed  by  burning  Jones'  brand 
into  that  of  appellant.  The  burning  con- 
sisted in  attempting  to  run  a  bar  from  the 
right-hand  top  of  the  V  to  the  bottom  of 
the  I,  thus  making  a  W  and  a  J  lying  flat 
above  it;  this  JW  brand  being  appellant's. 
That  when  these  burned  brands  were  discov- 
ered some  time  after  the  said  sale  to  Liane 
by  appellant,  Jones  and  some  of  his  employ^ 
on  his  ranch  from  which  the  cattle  had  been 
stolen,  with  others,  went  to  Lane's  and  clear- 
ly identified  24  of  the  37  head  at  that  time  as 
the  stolen  property  of  Jones,  and  thereupon 
the  24  head  were  delivered  to  bim,  and  he 
had  them  driven  to  bis  rancb  home  whence 
they  had  been  stolen.  lAter,  shortly  after- 
wards, Jones  procured  from  Lane  eight  addi- 
tional head  of  these  37  head  of  stolen  cattle. 
It  was  cattle  in  addition  to  these  37  head 
that  the  district  attorney  was  by  inquiries 
of  this  witness  attempting  to  show  were  on 
appellant's  ranch  with  Jones'  brand  burned 
and  changed  into  that  of  appellant.  Even 
though,  by  further  probing,  it  was  ascer- 
tained that  It  was  a  few  months  after  the 
sale  of  the  37  head  to  Lane  that  the  witness 
saw  these  additional  cattle  on  appellant's 
ranch  with  the  brands  so  (Ranged,  we  are 
Inclined  to  believe  that  such  testimony  was 
admissible;  tliat  the  time  he  saw  them 
there  was  not  too  remote  to  permit  its  proper 
admission. 

As  stated,  the  testimony  in  this  case  was 
wholly  circumstantial.  Appellant's  defense 
was  that  the  cattle  he  sold  Lane  were  cattle 
that  be  and  his  father  had  raised  and  at  no 
time  were  Jones'  cattle,  and  that  those  de- 
livered to  L&ne  had  not  had  the  brands 
burned  on  them  as  established  by  the  state's 
testimony.  The  authorities  are  to  the  effect 
that  when  it  la  sought  to  show  guilt  of  an 
accused  by  circumstantial  evidence,  if  the 
proof  of  another  offense  connects,  or  tends 
to  connect,  him  with  the  alleged  offense  for 
which  he  is  being  tried,  or  when  it  tends  to 
defeat  his  defensive  theory,  such  evidence 
is  admissible,  although  it  tends  to  prove 
another  distinct  crime.  Section  2347,  2 
Branch's  An.  P.  O.  But  whether  the  evi- 
dence in  this  instance  was  admissible  or  not, 
when  it  developed  tliat  it  was  some  months 
after  said  sale  by  appellant  to  Lane  of  said 
37  head  of  cattle,  the  court  excluded  it  ami 
peremptorily  charged  the  Jury,  as  stated,  not 
to  consider  it  for  any  purpose.  This  cured 
any  error,  if  there  was  error,  in  Its  admis- 
sion. Kinney  Miller  v.  State,  185  S.  W.  29, 
and  authorities  there  cited. 

[6,  7]  Appellant's  fifth  bill  is  not  approved 
by  the  Judge — hence  cannot  be  considered; 
but  even  If  It  bad  l>een  approved,  it  would 
present  no  error,  for  it  and  the  next  bill 
show  that  be  complained  because  the  court, 
after  laying  the  proper  predicate  as  to  one  of 
appellant's  witnesses,  permitted  the  state  to 


impeadi  bim  by  proving  statements  by  hiic 
the  reverse  of  what  he  testified  on  tbis  trial. 
This  is  always  i)ermisslble.  Tbe  court  in  his 
charge  explained  to  the  jury  that  it  was  ad- 
mitted solely  for  the  purpose  of  impeacbing. 
if  it  did,  the  defendant's  witness,  and  that 
they  could  consider  it  for  no  other  purpose 
whatever. 
Tbe  Judgment  Is  afllrmed. 


DAVIS  V.  STATE.    (No.  4210.) 

(Court  of  Criminal  Appeals  of  Texas.     Oct.  18, 
1916.) 

1.  Cbiminai,  Law  ®=>1144(5)  —  App«ai.  —  Rs- 
vnw— Pbesumptions — Incomflkte  Rkcobd. 

Where  after  conviction  and  motion  for  nev 
trial  because  accused  was  under  17  no  statement 
of  facts  heard  on  the  trial  nor  evidence  heard 
on  motion  for  new  trial  accompanied  the  record, 
it  was  presumed  that  the  trial  court  heard  evi- 
dence and  found,  either  that  accused  was  more 
than  18  years  of  age,  or  that  he  was  of  such 
bharacter  that  his  case  should  not  be  sent  to 
the  juvenile  or  delinquent  court  for  triaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent.  Die.  {{  2738.  2742,  2B01.  3020; 
Dec.  Dig.  <g=9ll44(5).] 

2.  Irfantb  ®=al8  —  JiTVXNtLB  Oexxkdkbs  — 

PBOMCUTION— JUBISDICTIOH. 

Under  various  acts  of  the  Legislature  in 
regard  to  delinquent  children,  a  trial  judge, 
when  the  question  of  accused's  youth  is  present- 
ed, has  authority  to  hear  evidence  and  determine 
whether  the  interest  of  accused  and  society  re- 
quire he  be  tried  by  the  delinquent  court  or  a« 
a  felon. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  i  18;    Dec.  Dig.  <8i=»18.] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;   W.  L.  Crawford,  Jr.,  Judge. 

Andrew  Davis  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

C.  C.  McX>onald,  Asst.  Atty.  Gen.,  for  the 
States 

HARPER,  J.  Appellant  was  charged  by 
Indictment  with  the  offense  of  burglary. 
When  the  case  was  called  for  trial  appellant 
entered  a  plea  of  guilty,  and  bis  punishment 
was  assessed  at  two  years'  confinement  in 
the  state  penitentiary.  This  occurred  May 
16,  1916,  and  Judgment  was  entered  on  that 
day.  On  tbe  28th  day  of  June  thereafter  a 
motion  for  new  trial  was  filed,  awora  to  by 
counsel  for  appellant,  alleging  that  appellant, 
was  under  17  years  of  age,  in  fact  was  only 
14  years  of  age  on  the  2l8t  day  of  last  Janit- 
ary.  The  court  entertained  tbe  moti<Mi  on 
June  29th,  and  overruled  it,  from  which  or^ 
der  appellant  prosecutes  this  appeal. 

[1,  2}  No  statement  of  the  facts  beard  m 
the  trial  of  the  case^  nor  the  evidence  heard 
on  the  motion  for  new  trial,  accompanies  tbe 
record  before  us.  Therefore  we  would  be 
authorized  to  conclude  that  the  court  beaid 
evidence  and  either  found  that  appellant  was 
more  than  18  years  of  age,  or  that  be  was  of 
that  character  of  person  who  should  not 
have  bis  case  sent  to  the  juvenile  or  delin- 
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mt  court  for  trial,  but  should  be  treated 

a  felon.  That  he  had  a  right  to  so  ad- 
Ige  and  hold  was  decided  by  this  court  In 
i  casfe  of  McCallen  v.  State,  1,74  S.  W.  612. 
dge  Prendergast  in  that  opinion  reviews 

length  all  the  acts  of  the  Legislature  In 
;ard  to  delinquent  children,  and  held  when 
it  question  was  presented  to  a  trial  Judge 

would  bare  the  authority  to  hear  evl- 
Dce,  and,  after  doing  so,  to  determine 
lether  or  not  the  interest  of  the  person 
urged  and  society  required  that  his  case 

sent  to  the  delinquent  court  for  trial,  or 
It  he  be  tried  as  a  felon.  The  opinion  in 
e  case  is  decisive  of  the  question  here  pre- 
ited,  and  we  do  not  deem  it  necessary  to 
ain  review  the  provisions  of  the  statute. 
A.fter  he  had  perfected  his  appeal,  appel- 
it  on-  October  3d  presented  to  this  court 

original  application  for  a  writ  of  habeas 
rpus,  alleging  the  same  grounds  as  those 
ntained  in  the  motion  for  a  new  trial  in 
e  district  court.  The  application  was  filed 
.th  the  papers  in  the  case  on  appeal,  and 

it  presents  no  other  question  than  that  en- 
rtalned  and  passed  on  by  the  district  court 

the  motion  for  a  new  trial,  we  do  not 
ink  it  should  be  granted. 
The  judgment  is  affirmed. 


DAVIS  ▼.  STATE.    (No.  4211.) 
ourt  of  Criminal  Appeals  of  Texas.    Oct.  18, 
1916.) 

Appeal  from  Criminal  District  Court,  Dallas 
tunty ;    W.  L.  Crawford.  Jr.,  Judge. 
&.ndrew  Davis  was  convicted  of  burglary,  and 
>peal8.     Affirmed. 

C.  C.  McDonald,  Aast  Atty.  Gen.,  for  the 
ate. 

PRENDERGAST,  P.  J.  Appellant  was  con- 

;tcd  of  burglary,  and  assessed  the  lowest  pun- 

iment.     ORiere  is  no  bill   of  exceptions  nor 

itement  of  facts  in  the  record,  and  no  ques- 

in  raised  that  can  be  considered  in  their  ab- 

ace. 

The  judgment  is  affirmed. 


GOMEZ  V.  STATE.    (No.  4184.) 

ourt  of  Criminal  Appeals  of  Texas. '  Oct  18, 
1916.) 

Criminai.  Law  «=9956(2)  —  New  Teiai.  — 
Necessity  fob  AiTiDAvrr  —  Newly  Discov- 

BBED  BVIDENCK. 

A  motion  for  new  trial  on  the  ground  of  new- 
discovered  evidence,  not  supported  by  affidavit, 
□not  be  considered. 

[Ed.    Note.— For    other    cases,    see    Criminal 
iw,  Cent  Dig.  i  2396;  Dec.  Dig.  «=»956(2).] 
CannNAL  Law  «=»1159(3)  —  Appeal  —  Veb- 

DICT— CONITJCTINO  EviUEROE. 

Where  the  state's  evidence  was  clear  and 
sitive  as  to  defendant's  guilt,  though  contra- 
cted by  defendant's  testimony,  a  verdict  of 
ilty  cannot  be  disturbed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Criminal 
iw,  (3ent  Dig.  t  3076;  Dec.  Dig.  <e=»1159(3).] 

Appeal  from  District  Court,  Fayette  Coun- 
;  Frank  S.  Roberts,  Judge. 


Nicholas  Gomes  was  convicted  of  murder 
and  sentenced  to  26  years'  imprisonment,  and 
he  api)eals.    Affirmed. 

C.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder ;  bis  punishment  being  assessed  at 
25  years'  confinement  in  the  penitentiary. 

[1]  No  bills  of  exception  were  reserved, 
and  no  objection  to  the  charge  was  presented. 
There  is  set  up  in  the  motion  for  a  new  trial 
the  statement  that  there  was  newly  dis- 
covered evidence.  There  is  nothing  to  sup- 
port this  statement  in  the  way  of  an  affidavit. 
It  is  therefore  not  discussed. 

[2]  The  only  other  matter  pertains  to  the 
sufficiency  of  the  evidence.  That  for  the 
state  is  clear  and  positive  that  appellant 
shot  and  killed  deceased,  another  Mexican. 
Appellant's  contention  was  that  deceased 
was  shot  by  another  party.  To  sustain  this 
he  Introduced  evidence.  The  Jury  believed 
the  state's  witnesses,  and  we  would  not  feel 
authorized  to  disturb  the  finding  of  the  Jury. 

The  Judgment  Is  affirmed. 


DAVIDSON  T.  STATE.    (No.  4188.) 

(Court  of  (Mminal  Appeals  of  Texas.    Oct.  18, 
1916.) 

Cbiminal  Law  «s9l060(16)— Appeal— Record 

—Sufficiency. 
Questions  presented  in  motion  for  new  trial 
held  not  reviewable,  in  the  absence  of  a  stato- 
ment  of  facts  or  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2822,  2948,  3204 ;  Dea  Dig. 
«S=»1090(16).] 

Appeal  from  District  Court,  Grayson  Coun- 
ty;  M.  H.  Garnett,  Judge. 

Bill  Davidson  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J,  No  statement  of  facts  or  bill 
of  exceptions  accompanies  this  record.  Con- 
sequently there  is  no  question  presented  in 
the  motion  for  a  new  trial  we  can  review. 

The  Judgment,  sentencing  api>eUant  to  a 
five-year  term  in  the  penitentiary  for  bur- 
glary, la  therefore  affirmed. 


HASSELL  T.  STATE.     (No.  4161.) 

(<3ourt  of  Criminal  Appeals  of  Texas.    Oct.  11. 
1916.) 

1.  HoMioiDK  e=>247  —  iNBTBtJOTioNS— Self- 
Defense. 
Where  the  defendant  claimed  that  he  bad 
shot  deceased,  his  landlord,  while  he  was  mov- 
ing cotton  which  the  defendant  claimed  as  his 
own,  the  jury  should  have  been  required  to 
find  beyond  a  reasonable  doubt  that  defendant 
had  turned  it  over  to  the  deceased  before  bis 
right  of  defending  it  would  be  talcen  away  from 
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him,  and  told  that  he  would  hare  no  right  to 
defend  it  if  they  found  from  the  evidence  be- 
yond a  reasonable  doubt  that  he  bad  turned  bis 
interest  therein  over  to  the  deceased. 

[Ed.   Note. — For  other  cases,   see  Homicide, 
Cent.  Dig.  {  612;   Dec.  Dig.  «S=>247.] 

2.  Homicide  ®=»124— SEUr-DirENSE  —  Biqht 
— Statutk, 

Branch's  Ann.  Pen.  Code,  art.  1107,  pro- 
Tiding  that  one  defending  his  property  must 
resort  to  all  other  means  then  at  command  to 
preyent  injury  to  it,  before  killing  the  aggres- 
sor, does  not  refer  to  a  right  to  sue  the  aggres- 
sor. 

[Ed.   Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §{  184-188;  Dec  Dig.  <S=>124.] 

3.  Homicide  «=5303— Defense  of  Pbopebtt— 
iNSTBacTioNa. 

Where  such  provision  applies  to  the  circum- 
stances of  a  homicide,  the  court  should  so  in- 
struct the  jury  that  they  will  know  that  the 
means  referred  to  were  such  as  were  then  at 
defendant's  command. 

[Ed.    Note.— For  other   cases,   see   Homicide, 
Cent.  Dig.  i  635;   Dec.  Dig.  <S=»303.1 

4.  Homicide  4=>124— Defense  of  Pbopebtt. 

Where  a  tenant  had  not  previously  turned 
cotton  over  to  the  deceased,  his  landlord,  the 
fact  that  deceased  had  gone  on  the  rented  prem- 
ises and  hitched  his  te.im  to  a  wagon  in  which 
defendant  had  placed  the  cotton  would  not  have 
ousted  defendant's  possession  thereof,  and  the 
deceased  in  the  act  of  taking  it  from  the  prem- 
ises would  be  acting  unlawfully. 

[Ed.   Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  184-188;  Dec.  Dig.  <g=»124.] 

6.  Homicide  €=>102— Defense  of  Pbopebty— 
Limitation  of  Right— Statute. 
Branch's  Ann.  Pen.  Code,  art.  1107,  pro- 
viding that  one  defending  his  property  must  re- 
sort to  air  other  means  then  at  command  to 
prevent  an  injury  before  killing  the  wrongdoer, 
is  a  restriction  within  the  legislative  power. 

[Ed.    Note.— For   other   cases,   see   Homicide, 
Cent   Dig.   S  132;    Dec.  Dig.  «S=»102.] 

6.  Homicide    ®=»109— Self-Defense— Riqect. 

A  tenant  who  had  voluntarily  turned  the 
iwssession  of  a  crop  of  cotton  over  to  deceased, 
his  landlord,  when  the  landlord  came  to  take  it 
away,  would  only  have  the  right  to  defend  his 
person  against  an  attack,  or  apparent  effort  to 
take  his  life,  or  inflict  serious  bodily  harm. 

[Ed.    Note.— For   other   cases,   see   Homicide, 
Cent  Dig.  §§  138,  139;    Dec.  Dig.  <8=»109.] 

7.  Homicide    <S=3309(6)  —  Instbuctions— De- 
QBEE  OF  Offense- iNCLtrsioN  of  Axl  Facts. 

In  a  trial  for  homicide  growing  out  of  the 
relation  of  defendant  and  his  father  and  broth- 
ers as  tenants  of  the  deceased,  and  immediately 
out  of  deceased's  attempt  to  take  away  cotton 
which  defendant  claimed  to  own,  an  instruction 
on  what  would  be  adequate  cause  to  reduce  the 
offense  to  manslaughter,  directing  the  jury  to 
look  to  all  the  facts  and  circumstances  which 
had  occurred  between  deceased  and  the  "de- 
fendant," excluding  what  had  taken  place  be- 
tween defendant's  father  and  deceased,  was  er- 
roneous, as  not  embracing  all  the  facts  and  cir- 
cumstances. 

[Ed.    Note.— For   other  cases,   see   Homicide, 
Cent  Dig.  §  655;    Dec.  Dig.  <S=>309(6).] 

8.  Homicide  «=7— Dkqbee— Mubdbb. 

Where  the  defendant's  mind  was  not  ren- 
dered incapable  of  cool  reflection,  he  would  be 
guilty  of  murder,  if  the  jury  found  that  deceased 
was  guilty  of  no  act  at  the  time  which  led 
defendant  to  believe  that  bis  life  was  in  danger. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  12;  Dec.  Dig.  «s97.] 


9.  HoiaciDE  «=3300(14>—IiTaTBUcnon— Self- 
Defense— Inclusion  OF  At.t.  Pacts. 

An  instruction  on  self-defense  only  author- 
izing the  jury  to  consider  the  threats  against 
defendant's  life,  and  aU  the  acts  and  words  of 
the  deceased,  and  whatever  had  gone  before  be- 
tween the  deceased  and  the  defendant  where 
the  record  showed  threats  not  only  against  the 
life  of  defendant,  but  against  the  life  of  hi* 
father,  and  evidence  of  acts  and  words  between 
deceased  and  defendant's  father  to  his  knowl- 
edge leading  one  to  believe  that  the  deceased 
was  a  dangerous  man  in  a  dangerous  mood, 
placed  an  improper  limitation  on  the  facts  in 
issue. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  629;    Dec.  Dig.  <S=s>300(14).] 

10.  Homicide    ®=3l42(S)— Indictment  —  Mis- 
take IN  Middle  Initiai,— Effect. 

That  the  indictment  charged  the  killing  of 
E.  B.  H.,  while  the  evidence  ^owed  that  the 
name  of  the  deceased  was  B.  J.  H.,  and  not- 
withstanding there  was  an  E.  B.  H.  shown  to 
be  alive,  was  no  ground  for  directing  an  acquit- 
tal, where  the  defendant  was  not  misled. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  264;    Dec.  Dig.  «=>142(5).] 

11.  Cbiminal   Law   <S=>438  —  Evidence  — 
Photoobaph. 

A  photograph  of  the  scene  of  the  homicide, 
taken  a  year  after  the  difficulty,  on  a  showing 
that  the  conditions  were  practically  the  same 
then  as  at  the  time  of  the  homicide,  was  ad- 
missible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  893;   Dec.  Dig.  <8=9438.] 

Appeal  from  District  Court,  Navaxro  Coun- 
ty ;   H.  B.  Davlss-,  Judge. 

W.  E,  Hassell  was  convicted  of  murder, 
and  he  appeals.  Beversed,  and  cause  re- 
manded. 

Bichard  Mays  and  CalUcutt  &  Johnson,  all 
of  Corsicana,  for  appellant  C.  O.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

HARPEB,  J.  Appellant  was  oonvicted  of 
murder  and  his  punishment  assessed  at  16 
years'  confinement  in  the  state  penitentiary. 

The  record  is  q^uite  voluminous;  ai>pel- 
lant's  motion  for  a  new  trial  alone  embrao- 
Ing  68  pages  of  the  transcript,  presenting 
numerous  questions  tor  review,  and  many 
of  the  same  questions  from  different  view- 
points. We  have  carefully  read  the  entire 
transcript  and  the  briefs  of  counsel  for  the 
state  and  appellant  Neither  of  the  briefs 
take  up  the  various  grounds  presented,  but 
rather  discuss  several  grounds  under  one 
assignment,  and  we  shall  also  do  so  in  dis- 
posing of  the  case. 

The  main  contentions  of  the  appellant  in 
his  brief  relate  to  claimed  errors  in  the 
court's  charge  presenting  the  issues  of  man- 
slaughter and  self-defense,  he  contending 
that  the  charge  does  not  present  those  Issues 
as  applicable  to  the  facts  to  evidence. 

In  1913,  E.  J.  Holcomb  owned  a  farm  In 
Navarro  county.  J.  F.  Hassell  was  a  widow- 
er, the  father  of  three  boys-:  Wl  B.  Hassell, 
appellant,  a  married  man;  Hugo  Hassell,  a 
14  year  cdd  boy;  and  Ben  Hasaell, ayoung 
man  about  ^  years  old.    In  the  fall  of  1913, 
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J.  P.  HasseU,  referred  to  In  the  record  as 
the  "old  man,"  and  his  grown  unmarried 
son,  Ben,  were  working  for  deceased,  Hol- 
comb,  oa  hla  farm ;  appellant  and  Hugo  be- 
ing at  that  time  la  Oklahoma.  The  old  man 
and  Ben  and  Holcomb  made  a  tentative  trade 
for  the  rental  of  100  acres  of  land  for  the 
year  1914,  If  appellant  and  Hugo  would  come 
from  Oklahoma,  &o  they  could  all  live  to- 
gether. Appellant  and  Hugo  returned  to 
Texas,  an^  the  100  acres  of  land  was  rented 
from  deceased.  The  state's  contention  Is 
that  the  land  was  rented  to  appellant  and 
Ben  Hassell  alone,  while  the  contention  of 
appellant  is  that  the  rental  contract  was 
with  J.' P.  Hassell  for  the  use  of  himself  and 
all  three  of  his  sons.  They  all  moved  on  the 
Holcomb  farm,  and  lived  together ;  Holcomb 
famishing  a  lot  of  household  articles  and 
other  tnmgs  to  ai^llant,  for  wUch  he  and 
Ben  gave  their  note  for  1108.  Ben  purchas- 
ed a  horse  and  bnggy  from  Holcomb,  agree- 
ing to  give  |186  therefor,  and  he  and  appel- 
lant gave  a  Joint  note  to  Holcomb  for  $300, 
securing  it  by  a  mortgage  on  the  crop.  Nei- 
ther J.  P.  Hassell  nor  Hugo  signed  either  the 
note  or  the  mortgage.  About  March  Ist  the 
landlord  hired  Ben  Hassell  to  work  for  him, 
and  he  was  no  longer  interested  in  the  crop 
or  the  rental  contract;  the  landlord  reduc- 
ing the  land  from  100  acres  to  70  acres.  All 
<tC  this  was  planted  in  cotton,  except  about 
one  acre  planted  In  oats,  and  this  acre  was 
planted  in  cotton  when  the  oats  were  harvest- 
ed. The  land  was  worked  by  appellant,  J.  P. 
and  Hugo  Hassell,  and  no  friction  or  trouble 
arose  until  some  nine  bales  of  the  cotton 
had  been  picked  and  ginned.  The  groceries 
during  the  year  were  purchased  from  A.  F. 
Toal,  and  were  charged  to  W.  B.  HasseU 
alone,  secured  by  the  landlord.  This  debt 
amounted  to  about  $300. 

The  landlord,  Holcomb,  purchased  a  span 
of  mules  from  Berry  A  Martin,  giving  his 
note  for  $830,  and  securing  it  by  giving  a 
mortgage  on  the  mules,  also  giving  to  Berry 
ft  Martin  as  collateral  the  $300  note  of 
appellant  and  Ben  HasseU. 

As  the  crop  was  gathered,  it  was  hauled 
to  the  gin  and  ginned  and  weighed  in  the 
name  of  J.  P.  Hassell  and  sons ;  the  receipts 
for  the  cotton  being  placed  in  the  First  State 
Bank  of  Dawson.  The  Hassells  ail  testify 
the  cotton  was  placed  in  the  bank  to  await 
an  advance  in  the  price  of  cotton,  that  being 
the  year  the  price  of  cotton  was  very  low. 
Holcomb  Is'  dead,  and  we  can  get  only  his 
contention  by  the  circumstances.  The  bank- 
ers say  as  fast  as  the  receipts  were  placed 
In  the  liank  they  were  pinned  to  the  $330 
note  of  Holcomb  dne  to  Berry  &  Martin,  and 
to  which  note  was  attached  the  $300  note  of 
W.  R.  and  Ben  Hassell. 

Toal,  the  merchant  famishing  the  supplies', 
approached  the  Hassells  &Dfi  ottered  10  cents 
a  pound  for  the  cotton,  if  applied  to  the  debt 
due  him.  To  this  proposition  the  Hassells 
gave  their  assent,  tf  the  landlord  would 
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agree  to  it ;  but  the  landlord  did  not  agree. 
He  told  Toal  he  would  let  him  have  one  bale 
of  the  cotton  if  Berry,  the  holder  of  the  $330 
note,  would  consent  Berry  refused  to  con- 
sent, and  none  of  the  cotton  was  applied  to 
the  debt' due  Toal. 

J.  P.  Hassell  and  Hugo  Hassell  each  as- 
serted a  claim  to  one-third  of  the  cotton, 
but  were  willing  for  it  to  be  applied  to  the 
payment  of  the  debt  due  Toal  for  supplies, 
but  were  unwilling  for  it  to  be  applied  to  the 
$300  note  of  W.  R.  and  Ben  Hassell  given  to 
Holcomb  for  the  horse  and  buggy  purchased 
by  Ben  Hassell,  and  other  things  purchased 
by  W.  R.  Hassell.  Toal  testifies,  when  he 
approached  W.  R.  Hassell  about  his  debt,  he 
said  he  had  tumed  the  cotton  cr(9  over  to 
the  landlord  to  be  applied  to  his  debts,  and 
for  him  to  see  Holcomb.  This  Wb  R.  Hassell 
denies,  but  says  he  told  Toal  he  was  willing 
for  the  baled  and  ginned  cotton  to  be  sold 
to  him  at  10  cents  a  pound  to  pay  his  (Toal's) 
debt  and  to  see  the  landlord  in  regard  there- 
ta  If  J.  P.  Hassell  and  Hugo  Hassell  own- 
ed any  part  of  the  crop,  there  is  no  evidence 
that  they  or  either  of  them  ever  authorised 
the  landlord  to  sell  their  part  of  the  crop. 

The  most  pleasant  relations  appear  to 
have  existed  until  the  ginning  of  the  ninth 
bale  of  cotton.  The  trouble  then  arose  over 
the  seed.  J.  P.  Hassell  had  hauled  this  bale 
of  cotton  to  the  gin,  and  he  and  the  landlord 
each  wanted  the  seed  out  of  this  bale  of  cot- 
ton. They  had  words,  and  this  apparently 
is  the  first  source  of  trouble.  The  money 
received  for  this  seed  was  finally  divided 
twtween  the  landlord  and  J.  P.  Hassell  by 
agreement  but  the  bitterness  engendered  con- 
tinned  to  exist  The  next  cause  of  friction 
seems  to  have  been  brought  about  by  Hol- 
comb going  to  the  field'  and  hauling  out  some 
1,200  pounds  of  seed  cotton  and  selling  it 
The  Hassells  were  thai  Informed  that  Hol- 
comb had  also  sold  the  9  bales  of  cotton  plac- 
ed in  the  bank.  They  went  to  the  bank,  and, 
when  they  ascertained  that  Holcomb  had  sold 
the  9  bales  of  cotton  for  7^|  cents  per  pound 
and  applied  the  money  to  the  note  due  by 
Ben  Hassell  and  appellant,  J.  P.  Hassell 
sought  the  advice  of  counsel,  and  Holcomb 
was  notified  that  he  must  settle  with  J.  P. 
Hassell  and  Hugo  Hassell  for  their  interest  in 
the  cotton  or  they  would  bring  suit  All 
the  threats  and  evidences  of  ill  will  and 
unkind  words  up  to  this-  time  in  the  record 
are  shown  to  have  been  uttered  by  J.  P.  Has- 
seli,  the  fathra*,  and  Holcomb,  the  landlord. 
W.  R.  Hassell,  appellant.  Is  not  shown  to 
have  made  any  unkind  remarks,  but  was 
investigating  the  sale  of  the  9  bales  of  cot- 
ton, the  1,200  pounds  of  seed  cotton,  and 
the  disposition  of  the  money. 

A  portion  of  another  bale  of  cotton  had 
been  picked  in  the  Hassell  field,  and  on  the 
morning  of  the  fatal  difficulty  Holcomb  had 
gone  to  the  field  and  was  taking  the  cotton  . 
off  the  rented  premises  without  saying  any- 
thing to  either  of  the  HasiaellB,  when  ap- 
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pellant  met  talm  at  the  gate  and  the  shooting 
occurred. 

The  state  contends  that  appellant  bad 
turned  his  cotton  crop  over  to  deceased,  and 
therefore  deceased  had  a  right  to  haul  off 
the  cotton  and  sell  It,  and  that  appellant 
could  not  claim  to  have  acted  in  defense  of 
his  property.  Appellant's  contention  Is  tliat 
he  had  not  turned  over  hl&'  cotton  crop  to 
deceased;  that  deceased  was  taking  It,  sell- 
ing it  and  appropriating  the  proceeds  arising 
from  such  sales  without  warrant  or  authority 
and  without  accounting  to  him  for  the  pro- 
ceeds. Appellant  complains  of  the  court's 
charge,  contending  that  it  required  him  to 
prove  that  he  had  not  turned  the  cotton  over 
to  the  landlord  before  he  would  have  the 
right  to  act  in  defense  of  bis  property.  Para- 
graph 15  of  the  court's  charge  is  subject  to 
this  construction,  for  it  requires  the  Jury  to 
find  as  an  affirmative  ttict  that  appellant  was' 
the  owner  of  a  portion  of  the  cotton  and 
entitled  to  possession  before  he  would  be 
authorized  to  act  in  defense  of  his  property. 
The  appellant,  instead  of  being  required  to 
prove  this  as  an  aCBrmative  fact,  is  entitled 
to  the  reasonable  doubt  on  this  issue  as  well 
as  all  other  issues  in  the  case. 

[1  ]  It  is  shown  beyond  doubt  that  the  cot- 
ton in  question  was  raised  by  appellant,  his 
father,  and  brother  Hugo.  This  gave  him 
possession  in  law,  unless  he  bad  turned  the 
cotton  over  to  the  landlord ;  there  being  some 
evidence  that  he  bad  done  so.  But  on  this 
issue  the  Jury  ought  to  tiave  been  required 
to  find  that  he  had  done  so  beyond  a  reason- 
able doubt  before  his  right  of  defense  of 
property  would  be  taken  from  him.  This 
issue  being  in  the  case,  it  ought  to  have 
been  correctly  presented  to  the  Jury,  and  the 
Jury  told  he  would  n6t  have  the  right  to  de- 
fend his  property  if  they  found  from  the 
evidence  beyond  a  reasonable  doubt  that  ap- 
pellant had  turned  his  Interest  in  the  cot- 
ton over  to  deceased  to  di^ose  of  to  pay  his 
(appellant's)  debts.  On  the  other  hand,  they 
should  have  been  told  if  they  found  appel- 
lant had  not  turned  the  cotton  crop  over 
to  deceased,  or  they  had  a  reasonable  doubt 
as  to  whether  he  had  done  so  or  not,  he 
would  have  the  right  to  protect  his  possession 
of  this  property. 

[2-4]  Our  statute  provides  (article  1107) 
that  one  under  such  circumstances  must 
resort  to  all  other  means  then  at  command 
to  prevent  the  injury  before  resorting  to  the 
extreme  of  killing  the  assailant  However, 
this  does  not  refer  to  a  right  to  go  and  sue 
the  aggressor,  and  the  court  should  so  have 
instructed  the  Jury  that  they  would  have 
known  that  means  referred  to  were  such 
as  were  then  at  his  command.  If  appellant 
had  not  theretofore  turned  bis  cotton  over 
to  deceased,  the  fact  that  deceased  had  gone 
on  rented  premises  and  hitched  bis  team  to 
the  wagon  in  which  appellant  had  placed  the 
cotton  would  not  have  ousted  appellant's 
4)08i«sslon  of  the  cotton  so  long  as  it  was 


on  the  rented  premises.  Tlie  deceased  was 
in  the  act  of  driving  the  cotton  off  the  rent- 
ed premises  and  in  law  would  be  in  the  very 
act  of  committing  the  unlawful  deed,  if  he 
had  not  been  given  possession  by  appellant 
theretofore. 

[6]  The  contention  of  appellant  that  the 
Legislature  had  no  right  to  place  such  re- 
strictlca  on  the  right  to  defend  one's  prop- 
erty cannot  be  sustained.  To  our  minds  it 
is  a  proper  restriction,  and  one  ought  to  be 
required  to  use  all  means  at  his  command  to 
prevent  injury  to  his  property  or  possessimi 
thereof  before  taking  hnman  life.  In  many 
Jurisdictions  this  limitation  Is  placed  around 
the  right  to  defend  even  one's  own  life,  and, 
while  that  la  not  the  rule  in  this  state,  yet 
it  is  the  rule  in  regard  to  defense  of  proi»- 
erty,  and  a  salutary  one,  we  think.  See  cita- 
tion of  au^tborities  under  section  1919,  art 
1107,  Branch's  Ann.  Pen.  Code. 

[I]  On  another  trial  the  court  wUl  so  in- 
struct the  Jury  that  they  wUl  know  that  ap- 
pellant had  the  right  to  defend  his  posses- 
sion of  his  property  under  the  provisions 
of  article  1107,  unless  they  find  beyond  a  rea- 
sonable doubt  that  he  had  theretofore  sur- 
rendered possession  of  the  cotton  crop  to 
deceased;  but  if  they  do  find  that  posse;*- 
sion  of  the  crop  had  been  voluntarily  turned 
over  to  deceased,  appellant  would  only  have 
the  right  to  defend  his  person  against  an 
attack  or  apparent  effort  to  take  hla  life  or 
inflict  on  his  person  serious  bodily  injury. 

[7]  Appellant  also  complains  of  the  tenth 
paragraph  of  the  court's  charge  In  defining 
what  would  be  adequate  cause  to  reduce  the 
offense  to  manslaughter.  The  facts  appel- 
lant relies  on  to  reduce  the  offense  to  man- 
slaughter are  that  deceased  bad,  without  au- 
thority, sold  9  bales  of  cotton,  in  which  he, 
or  his  father,  brother,  and  himself  owned  a 
half  interest,  and  applied  the  proceeds  to 
his  own  use  and  had  sold  the  cotton  for  TA 
cents  per  pound  when  appellant  had  been 
offered  10  cents  per  pound  by  Toal ;  that  de- 
ceased bad  taken  1,200  pounds  of  seed  cot- 
ton, wltbout  the  consent  of  appellant,  or  his 
father  and  brother,  and  mixing  it  with  some 
of  his  own,  sold  it,  and  was  In  the  act  of 
again  taking  about  1,000  or  1,200  pounds  of 
seed  cotton  without  the  consent  of  api)ellant, 
his  father,  or  brother  Hugo;  that  deceased 
had  made  threats,  was  going  armed;  and 
that  he  had  been  informed  that  deceased  was 
going  to  force  them  to  leave,  etc.  Appellant's 
contention  is  that,  if  the  Jury  found  that 
state  of  facts  to  exist,  even  if  appellant  saw 
deceased  drive  into  the  field  after  this  last 
cotton,  If  the  Jury  believed  it  aroused  in  him 
such  a  degree  of  anger,  rage,  or  resentment 
as  to  render  him  incapable  of  cool  reflection, 
and  that  under  such  circumstances  he  bor- 
rowed a  gun  and,  when  deceased  was  fixing 
to  drive  out  of  the  field  with  the  cotton,  he 
shot  him,  when  &eceased  was  attempting  to 
do  him  no  personal  Injury,  he  would  be  guil- 
ty of  no  higher  grade  of  offense  than  man- 
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fllaugbter.  He  coitiplaliig  that  tbe  conrt  In 
his  charge,  havliig '  undertaken  to  state  a 
part  of  the  facts,  should  hare  embraced  all 
of  the  facts  and  drcnmstances,  and  In  this 
contention  he  seems  to  be  sustained  by  our 
decisions.  Wheeler  v.  State,  64  Tex.  Or.  R. 
61,  111  S.  W.  1022 ;  Gant  v.  State,  55  Tex.  Cr. 
R.  284.  lie  S.  W.  801;  Barbee  v.  State,  68 
Tex.  Gr.  R.  129,  124  S.  W.  961;  Muikw  t. 
State,  58  Tex.  Or.  R.  160,  124  S.  W.  941.  It 
Is  true  that  the  charge  instmcts  tbe  Jury 
that  they  might  look  to  ell  the  facts  and 
circumstances  that  had  occurred  between 
deceased  and  appellant,  and  as  a  general 
rule  this  would  be  Bn£9cient  to  direct  the 
minds  of  the  Jury  properly,  yet  in  this  case 
rery  nearly  all  the  pilor  incidents  and  dis- 
cussions about  tbe  cotton  had  taken  place 
between  appellant's  father  and  deceased,  and 
this  charge  would  exclude  the  Jury  from  cMi- 
sideling  such  matters,  when,  under  the  pe- 
culiar circumstances  of  this  case,  they  should 
have  been  authorized  to  consider  such  facts 
and  incidents,  because  tbe  father  and  de- 
ceased had  been  dealing  with  what  it  was 
considered  was  the  Joint  property  of  appel- 
lant and  his  father,  and  appellant  apprised 
of  all  these  matters,  and  such  matters  might 
have  an  effect  on  tbe  condition  of  his  mind 
at  the  time. 

[I]  Of  course,  if  appellant's  mind  was  not 
rendered  incapable  of  cool  reflection,  he 
would  be  guilty  of  murder  if  the  Jury  found 
that  deceased  was  guilty  of  no  act  at  the 
time  which  led  appellant  to  believe  his  life 
was  in  danger,  and  under  tbe  state's  evidence 
such  finding  would  be  sustained,  yet  the  ap- 
pellant has  the  right  to  have  his  contention 
fiilrly  given  in  charge  to  tbe  Jury,  that  the 
Jury  may  determine  which  contenUon  is  the 
correct  one. 

[9]  The  same  criticism  is  leveled  at  the 
charge  on  self-defense;  that  the  charge 
places  an  improper  limitation,  in  that  it 
only  authorizes  tbe  jury  to  consider  the 
threats  against  appellant's  life,  and  that  the 
charge  authorized  tbe  Jury  to  alone  consid- 
er "all  tbe  acts  and  words  of  Holcomb,  de- 
ceased, and  view  all  and  whatever  bad  gone 
before  between  defendant  and  the  said  Hol- 
comb," etc.,  when  the  record  shows  threats 
against  not  only  the  life  of  appellant,  but  al- 
so threats  against  the  life  of  his  father,  and 
■  discloses  that  the  "acts  and  words"  which 
would  irritate  and  alarm  one  and  lead  one 
to  believe  deceased  was  a  dangerous  man 
and  in  a  dangerous  mood  had  occurred  be- 
tween deceased  and  appellant's  father,  all 
of  which  conduct  appellant  bad  heen  made 
aware  of.  The  circumstances  are  so  entwin- 
ed that  we  think  appellant's  contention  is 
correct  in  claiming  that  the  charge  was  too 
restrictive,  and  perhaps  misled  the  Jury  as 
to  what  they  could  and  should  consider  in 
passing  on  both  the  issues  of  manslaughter 
and  self-defense.  If  appellant  had  been  made 
aware  of  the  threats  and  the  acts  and  con- 


duct of  deceased,  one  can  readily  understand 
how  he  might  have  believed  his  life  was  In 
danger,  tf  in  fact  deceased,  at  the  time  of  tbe 
difficulty,  said,  "I  wlU  settle  with  you  with 
this,'.'  reaching  for  his  hip  pocket  In  whidi 
it  is  shown  deceased  had  a  Colt's  revolver. 

It  may  be  that  deoeaaed,  altbou^  armed, 
made  no  effort  to  draw  the  pistol,  as  con- 
tended by  the  state,  and,  if  he  did  not  do  so, 
appellant  would  be  guilty  of  murder  or 
manslaughter,  yet  the  Jury  should  be  correct- 
ly Ibformed  as  to  the  law  governing  the  facts 
in  evidence  that  they  might  correctly  deter- 
mine the  Issues  made  by  tbe  testimoiJy. 

There  are  many  criticisms  of-  the  charge 
on  manslaughter  and.  self-defense,  and  many 
special  charges  asked  in  regard  to  those  Is- 
sues; but  we  do  not  deem  it  necessary  to 
further  discuss  them,  for  what  we  have  al- 
ready said  will  give  a  correct  idea  of  how 
the  Jury  should  be  instructed  on  another  tri- 
al if  the  evidence  is  the  same. 

[U]  We  do  not  think  the  court  erred  in  re- 
fusing to  instruct  the  Jury  to  acquit  because 
the  indictment  charged  appellant  with  kill- 
ing E.  B.  Holcomb,'  while  the  evidence  show- 
ed the  name  of  deceased  to  be  B.  J.  Holcomb. 
Tbe  fact  there  was  an  B.  B.  Holcomb  and 
■he  was  shown  to  be  alive  would  not  alter  the 
rule  that  incorrectly  stating  the  middle  ini- 
tial does  not  render  an  indictment  invalid. 
Appellant  was  not  misled,  knew  whom  he 
was  charged  with  slaying,  and  under  such 
circumstances  it  was  early  decided  in  this 
state  that  the  misstating  of  a  middle  Initial 
might  be  wholly  disregarded,  unless  thfe  evi- 
dence should  show  that  the  person  on  trial 
was  misled  thereby.  Stockton  v.  State,  25 
Tex.  774. 

[11]  Appellant  complains  of  the  admission 
In  evidence  of  a  photograph  of  the  scene  of 
the  homicide,  taken  a  year  after  the  diffi- 
culty. Unless  the  evidence  should  sbow  that 
the  conditions  are  practically  tbe  same  at 
tbe  time  of  the  taking  of  the  photograph  tliat 
they  were  at  the  time  of  the  homicide,  the 
photograph  will  not  be  admitted  on  another 
trial.  If  shown  to  be  practically  the  same,  as 
the  court's  qualification  of  the  blU  would  in- 
dicate, the  photograph  la  properly  admissi- 
ble. 

We  do  not  deem  it  necessary  to  discuss  the 
various  other  questions  presented,  as  in  our 
opinion  none  of  them  present  reversible  er- 
ror, other  than  those  hereinbefore  mentioned. 

The  Judgment  \b  reversed,  and  the  cause 
remanded. 


JOHNSON  ▼.  STATE.    (No.  4176.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  11, 
1916.) 

1.  WiTNESSBS  «=»52(7)— Competency— WiFB. 

A   wife   is   incompetent   to   testify   against 
her  accused  husband. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  132-134;    Dec.  Dig.  €=>52(7).] 
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2,  Mabbiaoc  «=360(1>— Bvidksox  —  8vm- 

OIENCY. 

Evidence  heU  to  abow  tbat  a  person  intro- 
duced as  a  witness  was  not  the  wife  of  accused. 
[Eld.   Note. — ^For   other   cases,    see   Marriage, 
Cent.  Dig.  i|  79.  8S,  88.  88;    Dec.  Di«.  <S=* 
60a).] 

S.  Crjxhxal  Law  «=9ll66(3)  —  Appeai.  — 

Habulebs  Ebbob. 
In  trial  for  murder,  where  accused  objected 
to  testimony  of  a  woman,  claiming  she  was  his 
wife,  and  the  great  preponderance  of  the  evi- 
dence showed  she  was  not,  submission  to  the 
jury  of  the  question  of  her  wifehood,  with  in- 
struction to  disregard  her  testimony  if  the  jury 
had  reasonable  doubt  of  her  nonmarriage,  was 
not  prejudicial  to  accused,  and  he  could  not 
complain. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fl  3083,  3089;  Dec.  Dig.  «=> 
1165(3).] 

Appeal  (rem  District  CoTirt,  Denton  Coun- 
ty;   C.  F.  Spencer,  Judge. 

Oscar  Jobnson  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Boyd  &  Boyd  and  J.  M.  Davenport,  all  of 
Denton,  for  appellant.  G.  O.  McDonald,  Asst. 
Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  wag  con- 
victed of  murder,  and  his  punishment  assess-. 
ed  at  30  years'  confinement  in  the  peniten- 
tiary. 

The  evidence  clearly  established  that  ap- 
pellant begot  a  child  of  Ruby  Summers,  the  13 
year  old  daughter  of  the  woman  with  whom 
he  was  living  In  adultery.  The  evidence  sug- 
gests that  some  10  days  or  2  weeks  after 
this  baby  was  bom  be  murdered  the  baby, 
and  It  clearly  establishes  tbat  before  the 
13  year  old  girl.  Ruby,  got  up  from  her  sick- 
ness of  confinement,  appellant  kiUed  her  by 
administering  poison  to  her — all.  It  seems, 
for  the  purpose  of  preventing  prosecution  for 
his  acts  upon  the  13  year  old  girl.  How 
the  Jury  could  have  assessed  his  punishment 
at  only  ,30  years  in  the  penitentiary  is  hard 
to  understand.  However,  that  was  for  the 
jury,  and  not  this  court. 

[1]  The  sole  question  In  the  case  is  whether 
or  not  the  court  erred  In  permitting  the  said 
woman  with  whom  appellant  lived  to  testify 
against  him,  because  he  claimed  that  she  was 
his  wife.  Of  course.  If  she  was  his  wife,  she 
was  .incompetent  to  testify.  If  she  was  not 
his  wife,  she  was  competent  to  testify. 

[2]  We  will  state  the  substance  of  some  of 
the  testimony  on  this  point.  This  woman 
who  claimed  to  be  appellant's  vrlfe,  her  own 
sister  testifled,  was  named  or  called  Bennle 
Tillie,  Bennle  Summers,  and  Bennle  John- 
son. Her  maiden  name  was  TUlle.  She  at 
one  time  married  a  man  by  the  name  of 
Summers,  by  whom  she  had  said  13  year  old 
girl.  She  testifled  that  she  was  married  to 
appellant  in  Kaufman  In  August.  1909 ;  that 
appellant  at  the  time  sent  her  from  where 
she  was  living,  it  seems,  in  the  edge  of  Dal- 
las county,  to  Kaufman,  for  the  purpose  of 


marrying  her,  telling  her  he  would  get  tha 
license  and  a  preacher;  later,  that  he  ap- 
peared with  a  party,  whom  he  said  was-  a 
preacher,  and  that  that  preacher  read  a  li- 
cense and  married  them ;  tbat  she  lived  with 
him  from  that  time  on  to  the  time  of  the 
killing  of  her  daughter  by  htm,  though  they 
were  occasionally  separated  and  had  disturb- 
ances between  them,  but  she  claims  there  was 
no  permanent  abandonment  at  any  time.  No 
other  testimony  was  introduced  to  show  tbat 
these  parties  were  married  at  that  time  or 
any  other  time.  She  denied  that  she  had 
told  Mr.  Farrlngton,  the  justice  of  the  peace 
who  made  an  investigation  of  the  killing  of 
her  daughter  soon  after  it  occurred,  that  she 
was  not  married  to  the  appellant.  The  jus- 
tice of  the  peace  swore  that  on  his  investiga- 
tion of  this  killing  he  Interrogated  her  and 
asked  her  whether  she  and  defendant  were 
then  married,  or  ever  married,  and  she  then 
stated  to  him  that  they  were  not  married 
and  never  were  married,  that  he  asked  her 
what  she  was  doing  with  him  and  staying 
around  with  him  so  much  for,  and  she  replied 
that  she  was  just  cooking  for  him  while  he 
did  the  work;  that  he  wrote  this  down  at 
the  time;  and  that  she  signed  It  and  swore  to 
it.  It  was  agreed  that  no  license  was  ever 
issued  in  Dallas  county  authorizing  these 
parties  to  marry.  The  deputy  clerk  of  Kauf- 
man county  swore  that  he  had  examined  the 
marriage  license  records  of  Kaufman  county 
from  1901  on  down,  and  that  he  found  no 
record  of  any  marriage  license  Issued  to  ap- 
pellant and  said  Bennle  Tillie,  or  Bennle 
Simimers,  to  marry;  that  he  did  find  a 
license  to  appellant,  dated  September  11, 
1904,  authorizing  him  to  marry  a  woman  by 
the  name  of  Vercle  Dickson;  and  that  he 
found  another  license  dated  May  27,  lOOS, 
to  appellant  to  marry  a  woman  by  the  name 
of  H.  Sophie  Sneed.  It  was  also  shown  that 
appellant  made  a  written  application  for  a 
subpcena  for  said  woman,  naming  her  as 
Bennle  Tillie,  and  not  Bennle  Johnson.  One 
of  his  attorneys  testifled  that  be  had  written 
and  had  appellant  to  sign  said  application 
for  a  subpoena,  and  that  he  did  so  under  the 
Impression  tbat  they  had  some  letters  from 
Ft.  Worth  to  him  which  were  signed  "Bennle 
Tillie,"  and  that  he  put  It  in  "Johnson"  at 
one  place  and  'Millie"  at  another.  The  dep- 
uty sheriff  of  Denton  county  swore  that, 
while  the  grand  jury  was  Investigating  the 
charges  against  appellant  he  had  him  confin- 
ed in  the  jail,  and  that  appellant  insisted' up- 
on the  officer  taking  him  before  the  grand 
jury;  that  he  wanted  to  testify;  that  he 
submitted  the  question  to  some  of  the  grand 
jurors,  he  thought,  and  at  any  rate  to  the 
connty  attorney;  and  that  they  tcdd  him, 
if  he  wanted  to  testify,  to  bring  him  before 
the  grand  jury.  The  county  attorney  testi- 
fied that  when  the  appellant  came  "before  the 
grand  jury  he  warned  him  as  to  his  rights 
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not  to  testify,  told  him  wbat  he  waa  cbarfwd 
with,  and  warned  him  that  he  did  not  have  to 
make  any  statement,  and  that  U  be  did  make 
a  statement  It  could  be  used  against  him; 
that  thereupon  appellant  voluntarily  testl- 
fled;  aud  that  appellant  said  that  he  and 
Bennle  Johnson  were  not  husband  and  wife. 
Mr.  Kennedy,  a  witness  for  the  defendant, 
testified  that  he  had  known  him  12  or  13 
years,  and  that  he  had  known  him  until  some 
4  or  S  years  ago,  that  the  witness  was  station 
agent  for  one  of  the  railroads,  and  that  ap- 
pellant worked  tor  blm  for  awhile;  that 
while  he  worked  for  him  he  was  married 
twice;  that  he  got  a  divorce  and  remarried. 
The  clear  Inference  from  this  witness's  testi- 
mony is  that  appellant  was  divorced  from 
the  first  wife,  whom  he  married  In  Septem- 
ber, 1904,  and  later  married  the  second  wife, 
in  May,  1905.  There  Is  no  evidence  and  no 
reasonable  inference  from  any  of  the  testi- 
mony that  appellant  was  ever  divorced  from 
the  second  woman  whom  he  married  In  May, 
1905,  and  there  Is  an  entire  absence  of  testi- 
mony that  that  woman  Is  not  still  living  and 
his  legal  wife. 

From  the  whole  of  this  testimony  the  Judge 
was  clearly  authorized  to  believe  and  find 
that  said  witness  Bennle  Tlllie,  Summers,  or 
Johnson,  whichever  name  she  bore,  was  not 
appellant's  lawful  wife  at  any  time,  If  it  did 
not  require  him  to  so  find. 

When  she  was  offered  as  a  witness,  ap- 
pellant objected  to  her  testimony  because  she 
was  his  wife.  The  court,  after  hearing  said 
testimony,  overruled  his  objections,  thereby 
clearly  holding  that.  In  the  Judge's  opinion, 
she  was  not  his  wife,  but  was  competent  to 
testify. 

In  addition  to  this,  the  court.  In  a  proper 
charge,  submitted  the  question  to  the  Jury 
for  a  finding  by  them,  and  told  them  that 
If  they  believed,  or  had  reasonable  doubt, 
that  she  was  appellant's  wife,  to  wholly  dis- 
regard her  testimony,  and  not  to  consider  It 
for  any  purpose. 

The  court  did  not  err  In  permitting  this 
woman  to  testify  and  in  overruling  appel- 
lant's exception  to  her  testifying  on  the 
ground  as  claimed  by  him  that  she  was  bis 
wife,  as  shown  by  his  first '5111. 

[3]  In  his  second  bill,  which  is  the  cmly 
other  In  the  record,  he  objected  to  the  court's 
Charge  submitting  the  question  to  the  Jury 
of  whether  or  not  she  was  his  wife,  and,  if 
BO,  or  they  had  a  reasonable  doubt  of  it,  to 
wholly  disregard  her  testimony,  on  the  ground 
that  this  was  a  question  for  the  Judge  himself 
to  decide,  and  it  was  improper  for  him  to 
submit  it  to  the  Jury. 

Some  authorities  hold  that  this  is  a  ques- 
tion solely  for  the  Judge  to  determine,  and 
that  he  does  not  have  to  submit  the  question 
to  the  Jury.  1  Wlgmore  on  Ev.  {  487.  If  the 
uncontradicted  testimony  had  shown  that 
said  woman  was  not  appellant's  wife,  then  It 


would  have  been  a  question  for  the  Judge 
alone  to  decide,  and  it  would  have  been 
wholly  unnecessary  for  him  to  have  submit- 
ted It  to  the  Jury.  However,  as  there  was 
some  testimony  tending  to  show  that  she  was 
his  wife,  although  the  great  preponderance 
showed  that  she  was  not,  it  was  in  appel- 
lant's interest,  and  not  against  him,  when 
the  court  charged  the  Jury  as  he  did  on  this 
subject  So  that  in  both  and  each  contin- 
gency the 'action  of  the  court  was  correct 

No  other  question  is  raised. 

The  Judgment  will  be  affirmed. 


BSRRT  V.  STATD.    (No.  4180.) 

(Court  of  Criminal  Aiipeals  of  Texas.    Oct  11, 
1016.) 

1.  HoinoiDE  «=»S08(4)  —  Tbial  —  Inbtbuo- 

TIONS. 

Where  a  homicide  ooenrred  before  a  statute 
abolishing  the  degrees  of  murder,  the  court 
properly  charged  on  murder  in  both  the  first  and 
second  degrees. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  645;  Dec.  Dig.  «=»30e(4).] 

2.  CttiHiNAi.  Law  «=9822(1)  —  Afpxai,  and 
Ebbob— Review— iNsiaucTioNS. 

In  a  homicide  case,  in  considering  objections 
to  any  paragraph  or  portion  of  tlie  charge,  it  is 
necessary  to  consider  the  whole  of  the  charge 
in  connection  with  the  paragraph  objected  to. 

[Ed.  Note. — SVir  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i|  1990,  1994;  Dec.  Dig.  <8=s> 
822(1).] 

3.  Cbimiral  Law  *=>770(1)— Tbiai^Issobs. 

The  state,  as  well  as  the  defendant  has  the 
right  to  have  iasaes  in  its  favor  submitted  prop- 
erly. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1806 ;   Dec.  Dig.  «=»770(l).] 


4.  HOJUCUK     iS=aol— SeLF-DeFBNSB— LlKITA- 
TION. 

Under  Pen.  Code  1911,  art  1138,  if  a  per- 
son by  words  or  acts,  or  botli,  provoke  a  con- 
test with  the  apparent  intention  of  killing  or  do- 
ing serious  bodily  injury  to  deceased,  the  offense 
would  be  murder  and  not  manslaughter,  even 
though  the  killing  was  done  in  dther  self-de- 
fense or  in  defense  of  another. 

[Bd.   Note. — For   other   cases,    see   Homicide, 
Cent  Dig.  {  75;   Dec.  Dig.  «=»51.] 

5.  HomcinK    «s>51— Sxur-DEIXNSK— Ldota- 

TION. 

If  accused  by  words  or  acts,  or  both,  provoke 
a  difficulty  or  combat  or  produces  the  occasion 
for  deceased  to  attack  him,  for  the  purpose  of 
producing  an  opportunity  of  committing  a  bat- 
tery upon  him,  or  inflicting  violence  upon  him 
other  than  to  kill  or  do  him  serious  bodily  injury, 
and  does  so,  then  the  accused  would  be  guilty 
of  manslaughter,  even  though  it  should  then  be 
necessary  to  kill  deceased  in  self-defense,  or  in 
defense  of  another. 

[Ed.   Note.— For   other  cases,  see  Homicide, 
Cent  Dig.  i  76;    Dec  Dig.  «=>61.] 

6.  HoMicinK  «=>30(K3)— iNSTBUonoNS— Self- 
Defensb. 

An  instruction  on  the  doctrine  of  provoking 
the  difficulty  and  the  limitation  of  self-defense 
or  defense  of  another,  held,  under  the  circum- 
stances and  evidence,  not  to  present  reversible 
error. 

[£^.  Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  {  617;   Dec.  Dig.  i8s>300(3).] 
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7.  CEimifAi.  Law  «=»830— Atpeat  ard  Bb- 

BOB— RETMW— iNSTBUCnOTfS. 

The  refusal  of  a  requested  charge  whieh 
did  not  state  a  correct  legal  proposition  appli- 
cable to  the  testimony,  was  not  error. 

[Ed.  Note. — For  oOiei  cases,  see  Criminal 
Law,  Cent  Dif.  ff  2012,  2017;  Dec.  Dig.  «=» 
830.] 

8.  Cbiuihal  L>aw  «=b7G3,  764(1)  —  Affbai. 

AKO  EBROB— RBVIKW— iNSTBUCnONS. 

A  charge  clearly  npon  the  weight  of  the 
evidence  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «  1731.  1737,  1742, 1743, 1746; 
Dec.  Dig.  «9=9763,  764(1).] 

9.  Cbikirai.    Law    «=»1091(5)— -Afpkai.   ahd 

EBBOB— RBTIEW— B1I.L8   OF  KXCEFTION. 

Where  a  bill  of  exceptions  to  the  court's  re- 
fusal to  permit  accused  to  introduce  and  read 
to  the  jury  the  testimony  of  a  witness  taken 
upon  a  former  trial,  does  not  give  the  testimony 
of  this  witness,  but  states  conclusions  therefrom, 
the  trial  court  will  not  be  put  in  error. 

[E^d.  Note. — For  other  cases,  see  Criminal 
Law.  Ont.  Dig.  ii  2831,  2832;  Dec.  Dig.  <8=> 
1091(5).] 

10.  Cbuinai,    Law   «=»543(1>— Appeal   and 
Ebbob—Rbview— Reception  or  Evidehcb. 

The  court's  refusal  to  permit  defendant  to 
read  to  the  jury  the  testimony  of  a  witness 
taken  upon  a  former  trial,  which  evidence  did 
not  show  that  said  witness  was  out  of  the  juris- 
diction of  the  court,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont.  Dig.  {{  1233,  1236;  Dec.  Dig.  «=> 
543(1).] 

Appeal  from  DUtrlct  Coort,  Hendetson 
County;  John  S.  Prince,  Judge. 

Thomas  Berry,  Jr.,  was  convicted  of  man- 
slaughter, and  tie  appeals.    Affirmed. 

Miller  &  Miller,  A.  B.  Watklns,  and  Faulk 
ft  Faulk,  all  of  Athens,  for  api^llant.  C.  G. 
McDonald,  Asst  Atty.  Gen.,  for  tbe  State. 

PRENDERGAST,  P.  J.  Appellant  was  In- 
dicted and  tried  for  murder.  He  was  con- 
victed of  manslaughter,  and  the  lowest  pun- 
ishment assessed. 

This  is  a  companion  case  to  that  of  Thom- 
as Berry,  Sr.,  v.  State,  73  Tex.  Cr.  B.  203, 
163  S.  W.  964.  From  the  report  of  that  case, 
the  circumstances  of  the  killing  can  be  un- 
derstood sntllciently  to  make  any  preliminary 
statement  In  this  unnecessary.  This  appel- 
lant was  the  person  who  actually  killed  the 
deceased,  for  which  bis  father  was  convicted, 
as  shown  in  said  Thomas  Berry,  Sr.,  case. 

[1]  The  killing  having  occur i«d  before  our 
murder  statute  abolishing  the  degrees  of 
murder,  the  court  properly  charged  on 
murder.  In  both  the  first  and  second  degrees ; 
but,  ns  he  was  convicted  of  manslaughter, 
no  further  mention  of  murder,  or  the  degrees. 
Is  necessary. 

Appellant's  defrase  was  that  he  killed  tbe 
deceased  In  the  defense  of  his  father.  The 
court  in  his  charge  on  the  definition  of  man- 
slaughter gave  the  usual  full  and  complete 
general  definition  thereof,  as  Is  given  on  the 
subject 

[2-8]  It  is  elementary  tbat.  In  considering 
objections  to  any  paragraph  or  portion  of  a 


charge,  it  la  necessary  to  consider  the  whole 
of  the  charge  in  connection  with  the  para- 
graph objected  to.  It  Is  also  elementary  that 
the  state  has  the  right  to  bare  Issues  in  Its 
favor  submitted  properly,  as  much  so  as  It  Is 
for  the  defendant  to  have  the  Issues  In  his 
behalf  so  submitted. 

On  appellant's  defense,  the  court  diarged 
the  Jury: 

"A  reasonable  apprehension  of  death  or  great 
bodily  harm  to  oneself,  or  to  another,  will  ex- 
cuse a  party  in  using  all  necessary  force  to  pro- 
tect his  life  or  person,  or  the  life  or  person  ot 
the  party  so  attacked,  and  it  is  not  necessary 
that  there  should  be  actual  danger,  provided  he 
acted  npon  a  reasonable  apprehensian  «f  danger, 
as  it  appeared  to  him  from  his  8tandp<ant  at 
the  time,  and  In  such  case,  the  party  acting  un- 
der such  real  or  apparent  danger  is  in  no  event 
bound  to  retreat  in  order  to  avoid  the  necessity 
of  killing  his  assailant 

"Q^f  from  the  evidence  yon  believe  the  defend- 
ant killed  the  said  John  McGahan,  but  further 
believe  that  at  the  time  of  so  doing,  the  deceased 
had  made  an  attack  on  his  father,  Tom  Berry, 
which,  from  the  manner  and  character  of  it 
and  the  relative  strength  of  the  parties,  and  de- 
fendant's knowledge  of  the  character  and  dispo- 
sition of  the  deceased,  canaed  him  to  have  a  rea- 
sonable expectation  or  fear  of  death  or  serious 
bodily  injury  to  his  father,  Tom  Berry,  and  that 
acting  under  such  reasonable  expectation  or 
fear,  the  defendant  killed  the  deceased,  then  yon 
should  acquit  him;  and  if  the  deceased  was 
armed  at  the  time  he  was  kilted,  and  was  mak- 
ing such  attack  on  defendant's  father,  and  if 
the  weapcni  used  by  him  and  the  manner  of  its 
use  were  such  as  were  reasonably  calcolated  to 

g reduce  death  or  serious  bodily  harm,  then  the 
iw  presumes  the  deceased  intended  to  murder 
or  to  inflict  serious  bodily  injury  upon  the  de- 
fendant 

"Applying  facts  to  the  above,  you  are  instruct- 
ed that  a  party  has  the  same  right  to  act  in  the 
defense  of  another,  when  such  other  ^arty  is  as- 
saulted, as  he  would  in  defense  of  himsdf,  and 
if  you  find  from  the  evidence,  that  an  unlawful 
attack  was  being  made  by  the  deceased,  .Tohn 
McGahan,  upon  Thomas  Berry,  Sr..  then  Thom- 
as Berry,  Jr..  would  have  the  same  right  to  act 
in  defense  of  Us  father,  and  to  use  the  same 
force  in  repelling  said  attack  as  l^omas  Berry, 
Sr.,  would  have. 

"If  the  defendant  with  his  father,  Thomas 
Berry,  Sr.,  went  to  the  stalk  field,  mentioned  in 
the  evidence,  and  their  purpose  in  going  there 
was  to  reason  with  deceased,  and  to  settle  in 
a  reasonable  manner  any  differences  that  may 
have  existed  between  them  as  to  their  right  to 
cut  the  com  stalks,  and  under  such  circumstanc- 
es deceased  made  an  attack  upon  Thomas  Berry, 
Sr.,  striking  him  with  a  stick,  then  the  defend- 
ant would  have  the  right  to  use  any  means 
which  seemed  to  him  to  be  necessary  to  defend 
his  father  from  said  attack,  and  he  would  have 
the  right  to  shoot  and  kill  deceased,  if  it  seemed 
to  him  to  be  necessary,  viewed  from  his  stand- 
point, and  under  such  circumstances  he  would  be 
guilt^  of  no  offense,  and,  if  you  so  find,  you  will 
acquit  the  defendant"        r 

No  complaint  by  appellant  Is  made  to  this 
charge. 

[4]  It  Is  the  law  of  this  state  by  statute 
(article  1138,  Pen.  Code),  and  the  many  deci- 
sions thereunder,  that  if  a  t>erson.  by  words 
or  acts,  or  both,  provoke  a  contest  with  the 
apparent  Intention  of  killing  or  doing  serious 
bodily  injury  to  the  deceased,  the  offense 
would  not  be  manslaughter  but  murder,  even 
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though  the  kUUng  was  done  in  either  self- 
defense  or  in  defense  of  another.  Green  v. 
State,  12  Tex.  App.  440;  Gartwright  v.  State, 
14  Tex.  App.  486;  Cunningham  v.  State,  17 
Tex.  App.  95;  Arto  v.  State,  19  Tex.  App. 
126;  Thuston  v.  State,  21  Tex.  App.  248,  17 
S.  W.  474;  Roach  v.  State,  21  Tex.  App.  254; 
17  S.  W.  464;  Crist  v.  State,  21  Tex.  App. 
367,  17  S.  W.  260;  Allen  t.  State,  24  Tex. 
App.  224,  6  S.  W.  187;  Thutnm  v.  State,  24 
Tex.  App.  703,  7  S.  W.  236 ;  Johnson  t.  State, 
26  Tex.  App.  631,  10  S.  W.  235;  Saens  v. 
State,  20  S.  W.  739;  Warren  v.  State,  31 
Tex.  Cr.  R.  573,  21  S.  W.  680;  Puryear  v. 
State,  56  Tex.  Cr.*  R.  238,  118  S.  W.  1042; 
Keeton  t.  State,  69  Tex.  Or.  R.  816, 128  S.  W. 
413;  and  other  cases  collated  in  2  Branch's 
Ann.  P.  C.  p.  1093. 

[S]  It  is  also  the  settled  law  of  this  state 
that  If  an  accused,  by  words  or  acta,  or  both, 
provoke  a  dWBcnlty  or  combat,  or  produce  the 
occasion  for  deceased  to  attack  him,  for  the 
pnriKWe  of  thereby  producing  an  opjwrtunlty 
of  committing  a  battery  upon  him,  or  inflict- 
ing violence  upon  him  other  than  to  kill  or 
to  do  him  serious  bodily  Injury,  and  does  so, 
then  the  accused  would  be  guilty  of  man- 
slaughter, even  though  It  should  then  be  nec- 
essary to  kill  deceased  In  self-defense  or  de- 
fense of  another.  King  v.  State,  13  Tex.  App. 
284;  Cunningham  v.  State,  17  Tex.  App.  95; 
White  V.  State,  23  Tex.  App.  164,  3  S.  W.  710; 
Arrellano  v.  State,  24  Tex.  App.  43,  5  S.  W. 
626;  VarpeU  v.  State,  26*  Tex.  App.  67,  9  S. 
W.  65;  ToUett  v.  State,  55  S.  W.  575;  Pedro 
V.  State,  48  Tex.  Cr.  R.  407,  88  S.  W.  233; 
Bron-nlee  v.  State,  48  Tex.  Cr.  R.  412,  87  S. 
W.  1153;  Casey  v.  State,  50  Tex.  Cr.  R.  392, 
07  S.  W.  496 ;  Pamell  v.  State,  50  Tex.  Or. 
R.  425,  98  S.  W.  269;  Sanders  v.  State,  60 
Tex.  Cr.  R.  430,  97  S.  W.  1046;   and  other 


Of  course,  the  doctrine  of  provoking  the 
difficulty  Is  necessarily  a  limitation  of  self- 
defense  or  defense  of  another,  and  dearly 
so  intended  hy  the  law. 

[t]  The  court  in  this  instance  undertook  to 
apply,  and  we  think,  did  apply,  this  doctrine 
of  provoking  the  difficulty.  In  one  paragraph 
on  the  subject,  to  which  appellant  objected, 
the  court  told  the  Jury: 

"If  you  find  that  John  McOahan  was  the  ten- 
ant of  the  defendant's  father,  and  had  planted 
some  com  on  the  land  rented  from  him  for  the 
year  1912,  and  that  the  defendant  and  Ids  fa- 
ther desired  to  cut  the  stalks  on  the  land  so 
i«Dted  to  deceased,  John  McOahan;  and  that 
deceased  protested  against  their  cutting  the 
stalks;  and  that  under  such  circumstances  de- 
fendant and  his  father  went  to  the  field  with 
no  intention  of  slaying  deceased,  but  for  the 
purpose  of  cutting  the  cornstalks,  knowing  that 
deceased,  John  McOahan,  had  not  given  his  con- 
sent, and  with  the  intent  to  cut  such  stalks 
without  the  consent  and  oyer  the  protest  of  said 
John  McOahan,  deceased ;  and  that  they  did 
attempt  to  cut  said  stalks  over  the  protest  of 
the  deceased,  and  thereby  caused  the  deceased 
to  make  a  violent  attack  on  defendant's  father; 
and  that  defendant  in  defense  of  his  father  shot 


and  killed  deceased— such  killing  in  defense  of 
his  father  would  be  manslaughter  only.  And  if 
you  BO  find,  you  will  find  defendant  guilty  of 
manslaughter. 

Under  the  circumstances  and  evidence  in 
this  case,  we  think  the  giving  of  tltiB  cliarge 
presente  no  reversible  error. 

[7]  The  court  did  not  err  in  refusing  ap- 
pellant's first  special  charge,  because  the  tes- 
timony did  not  authorize  it,  and  it  did  not 
state  a  correct  legal  proposition  applicable  to 
the  testimony;  and  this  also  applies  to  ap- 
I)ellant's  third  special  charge. 

[8]  Neither  did  the  court  err  in  refusing 
his  second  special  charge,  because  it  is  clear- 
ly upon  the  weight  of  the  evidence,  stating 
the  testimony  of  one  of  appellant's  witnesses; 
and,  further,  so  far  as  any  legal  proposition 
therein  is  stated,  it  was  covered  by  the 
court's  main  charge.  And  tills  applies  also 
to  his  fourth  special  diarge. 

Nor  did  the  court  err  in  refusing  his  fifth 
and  sixth  special  charges,  because  neither  is 
the  law  applicable  to  this  case.  And  this 
applies  also  to  his  seventh  special  charge. 

His  eighth  special  charge  Is  clearly  upon 
the  weight  of  the  testimony,  and  the  court 
did  not  err  in  refusing  to  give  it. 

[1-1  •]  Appellant  has  another  bill  to  the 
court's  refusing  to  permit  liim  to  introduce 
and  read  to  the  Jury  the  testimony  of  W.  J. 
Bass,  taken  uiK>n  a  former  trial  of  this  cause. 
His  bill  does  not  give  the  testimony  of  this 
witnesa  It  states  conclusions  therefrom. 
The  court,  in  allowing  the  bill,  qualified  it  by 
stating  that  the  evidence  did  not  show  that 
said  witness  was  olit  of  the  jurisdiction  of 
the  court  For  both  these  reasons,  the  court 
committed  no  error. 

The  evidence  was  clearly  sufficient  to  pus- 
tain  the  conviction — in  fact,  would  have  au- 
thorized a  conviction  for  a  lilgher  ofCense 
and  a  greater  punishment. 

The  judgment  is  affirmed. 


McWIIJilAMS  V.  STATB.    (No.  4208.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 
1916.) 

Indictment  and   Information  *=9l76— Of- 
fense CoMMriTED  Afteb  Comflaint. 
One  cannot  be  convicted  of  an  offense  shown 

by  the  evidence  to  have  been  committed  after 

the  filing  of  the  complaint. 
[Ed.  Note.— For  other  cases,  see  Indictment 

and  Information,  Cent.  Dig.  I  684;  Dec  Dig. 

<©=>176.] 

Appeal  from  Dallas  County  Court  at  Law; 
T.  A.  Work,  Judge. 

Addle  McWilllams  was  convicted,  and  ap- 
peals.   Reversed  and  remanded. 

McCntcheon  ft  Church,  of  Dallas,  for  ap- 
pellant C.  O.  McDonald,  Aast  Atty.  Gen., 
for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  pistol  law,  her  punishment 
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being  assessed  at  80  days'  Imprisonment  in 
the  coonty  Jail. 

It  may  be  "very  seriously  questioned  wheth- 
er or  not  the  evidence  would  .oustaln  the  con- 
viction on  the  merits  of  the  testimony ;  but, 
in  view  of  another  proposition,  this  Is  not 
discussed.  Inasmuch  as  the  case  may  be 
more  fully  developed  should  there  be  anoth- 
er trial. 

The  case  will  be  reversed  for  the  follow- 
ing reason:  The  affidavit  charging  the  of- 
fense was  made  and  filed  on  the  24th  of  the 
month.  The  evidence  for  the  state,  there  be- 
ing none  for  the  defendant  on  this  question, 
shows  that  the  offense  was  committed  on  the 
29th  of  the  same  month,  or  five  days  after 
the  filing  of  the  complaint.  The  information, 
of  course,  follows  the  allegations  of  the  com- 
plaint A  citizen  cannot  be  convicted  at  an 
offense  until  the  evidence  shows  that  that 
offense  was  committed  as  charged.  It  would 
not  do  to  hold  that  an  offense  committed 
five  days  after  the  complaint  Is  filed  could 
be  sustained.  Under  our  law  a  citizen  can- 
not be  convicted  for  future,  but  tor  past,  of- 
fenses, 

The  Judgment  Is  reversed,  and  the  caoae 
remanded. 


MARTINEZ  V.   STATE.     (No.  4194.) 
(Court  of  Oiminal  Appeals  of  Texas.    Oct  18, 

me.) 

Laeoent  (S=»28(1)  —  Indictmbnx  —  Bvwrt- 

OMNOT. 

An  indictment  for  theft  which  allMjes  that 
defendant  and  codefendant  did  "unlawfully  take 
and  steal  from  and  out  of  the  possession  of,  and 
of  the  property  of,  and  without  the  consent  of, 
Tom  Peoples,"  property  described,  with  intent  to 
deprive  "said  owner  of  the  value  thereof  and  to 
apiTropriate  same  to  the  use  and  benefit  or*  de- 
fendant and  codefendant  Is  sufficient  as  against 
a  motion  to  quash,  on  the  grounds  that  it  charges 
no  offense  and  is  vague  aind  uncertain  and  faila 
to  charge  that  the  property  was  talien  from  the 
possession  of  Tom  Peoples  or  any  other  person. 
[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  M  58,  99,  101;  Dec.  Dig.  «=>28(l).J 

Appeal  from  District  Court,  Kleberg  Coun- 
ty;   W.  B.  Hopkins,  Judge. 

Tgnacio  Martinez  was  convicted  of  theft, 
and  he  appeals.    Affirmed. 

C.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PBENDEBOAST,  P.  J.  Appellant  waa  con- 
victed of  the  theft  of  personal  property  of 
more  than  the  value  of  $60,  and  assessed  the 
lowest  punishment. 

He  was  Jointly  Indicted  with  Qorgonio  Vil- 
lareaL  The  charging  part  of  the  indictment  is 
that  on  or  about  June  13,  1914,  in  said  state 
and  county,  "Yguacio  Martinez  and  Qorgonio 
Villareal  did  then  and  there  unlawfully  take 
and  steal  from  and  out  of  the  possession  of, 
and  of  the  property  of,  and  without  the  con- 
sent of,  Tom  Peoples,  one  certain  buggy  of 
the  value  of  |76.00,  with  intent  to  deprive 


said  owner  of  the  value  tliereof  and  to  ap- 
propriate same  to  the  use  and  benefit  ot 
them,  the  said  Tgnaclo  Martlnes  and  Gk>r- 
gonlo  Villareal."  Appellant  moved  to  quash 
the  indictment  on  the  grounds:  (1)  That  It 
charged  no  offense.  (2)  It  was  vague,  uncer- 
tain, and  fails  to  charge  any  offense  (3) 
It  falls  to  charge  that  sold  property  was  tak- 
en from  the  possession  of  the  prosecuting 
witness,  Tom  Peoples,  or  any  other  person. 
The  court  properly  overruled  appellant's  ob- 
jection to  this  indictment  We  think  it  is 
clearly  sufficient 

There  are  no  bills  of  exceptions  and  no 
statement  of  facts  in  tbe  record,  and  no 
other  questions  raised  that  can  be  considered. 

The  Judgment  is  affirmed. 


MABTIN  T.  STATE.    (Na  4205.) 

(Court  of  Criminal  Appeals  of  Tezasc    Oct  18, 
19160 

Cbiuinai,  Law  «=b>285— Ikdictmkrt— Sebvicb 
OF  Copt— TiMK  to  File  Pueadinos. 
One  arrested  after  return  of  indictment  is 
within  CJode  Or.  Proc.  1911,  art.  551,  providing 
that  when  accused  is  in  custody,  or,  if  not  in 
custody,  as  soon  as  he  is  arrested,  he  shall  be 
served  with  a  copy  of  the  indictment;  and  so  is 
entitled  to  the  benefit  of  article  579,  giving  a  de- 
fendant entitled  to  service  of  indictment  two 
days  after  such  service  in  which  to  file  written 
pleadings. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  616,  617;  Deo.  Dig.  <S=»265.] 

Appeal  from  District  Court  Somervell 
County;  W.  J.  Oxford,  Judge. 

Boone  Martin  was  convicted,  and  appeals. 
Beversed  and  remanded. 

Levi  Herring,  of  Glen  Rose,  and  W.  E. 
Myres,  of  Cleburne,  for  appellant  C.  O. 
McDonald,  Asst  Atty.  Gen.,  tor  the  State. 

HABPBR,  J.  Appellant  was  indicted  and 
the  Indictment  returned  into  court  on  May 
23,  1016.  He  was  arrested  on  that  day  and 
gave  bond.  No  copy  of  the  Indictment  was 
served  on  him.  When  the  case  was  called 
for  trial  on  May  29th,  six  days  after  the  re- 
turn of  the  indictment,  appellant  filed  a  mo- 
tion stating  that  he  had  not  been  served  with 
a  copy  of  the  indictment  against  him,  and  he 
asked  that  the  officers  of  the  court  be  requir- 
ed to  deliver  him  a  certified  copy  and  that 
he  be  granted  two  days  after  audi  service  be- 
fore being  required  to  plead  to  the  indict- 
ment The  court  overruled  the  motion,  and 
appellant  reserved  an  exception  to  being 
forced  to  trial  without  bdng  served  with  a 
(X>P7  of  the  Indictment .  The  court  in  approv- 
ing the  bill  states  as  reaEtons  for  doing  so 
that  he  construes  article  551,  Code  Or.  Proc., 
to  mean  that  it  is  only  those  in  custody  at 
the  time  of  the  return  of  the  Indictment  who 
are  entitled  to  a  copy.  In  this  we  think  he 
erred.  The  article  provides  that  when  the 
accused  is  in  custody,  or,  if  not  in  custody,  as 
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8tfon  as  he  Is  arrested,  be  Sball  be  served 
with  a  copy  of  the  indictment  This  is  not 
only  the  letter  of  the  law,  but  the  construc- 
tion given  by  this  court  to  the  article  In  an 
unbroken  line  of  decisions.  Article  679  pro- 
vides that  he  shall  be  entitled  to  two  days 
after  service  of  copy  of  Indictment  in  which 
to  file  written  pleadings. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


WAGNER  V.   STATE.     (No.  41C1.) 

(CSonrt  of  Criminal  Appeals  of  Texas.    Oet  11, 
1916.) 

1.  CsnaRAi.  Law  <S=>1144(14)— AppeaIt-Rk- 

VIEW— PBESTJITPTIONB— iNBTBTJCriONB. 

When  a  party  is  only  charged  with  and  con- 
victed of  a  misdemeanor  and  no  charge  appears 
in  the  record  on  appeal,  it  will  be  presumed 
that  a  verbal  charge  was  given  by  consent  of  the 
parties,  or  that  no  charge  was  given,  and,  if  the 
former,  that  the  charge  so  given  was  correct 

[Sd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2767,  2901,  3032;  Dec.  Dig. 
«=»1144(14).] 

2.  Chiminai.  Law  «s>1090(8)— Appbait-Rbo- 
obd— nlcessitt  of  blu.  of  excbptions. 

Objections  to  the  admission  or  rejection  of 
testimony  cannot  be  reviewed,  in  the  absence  of 
a  bill  of  exceptions. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  {  2816,  32M;  Dec.  Dig.  «=> 
1090(8).] 

3.  Weapons  «=)17(4)  —  CBiiaivAi.  Pbobxott- 

TION— EVIDBNOE— StnmCIEHOT. 

In  prosecution  for  carrying  a  pistol  about 
the  person,  evidence  that,  when  arrested,  ac- 
cused tried  to  break  away  to  get  back  to  his 
automobile,  which  shortly  before  had  been  left 
standing  at  the  depot,  and  that  after  his  arrest 
a  pistol  was  found  pushed  down  behind  the 
front  cushion  of  the  automobile,  opposed  by  evi- 
dence that  the  pistol  was  one  which  belonged  to 
another  party,  and  which  accused  was  to  take 
home,  held  sufiScient  to  throw  the  burden  of 
proof  on  accused  to  show  his  exemption  under 
some  of  the  statutory  exceptions,  since  the  stat- 
ute does  not  make  the  offense  depend  upon  own- 
ership of  the  weapon. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  J  29;  Dec.  Dig.  <S=»17(4).] 

4.  Weapons  ^=>10— Cbiminax  Pbosboution— 
Manner  of  Cabbyino  —  "About  thx  Pkb- 

BON." 

A  pistol  pushed  down  behind  the  front  cush- 
ion of  a  Jitney  driver's  automobile,  on  whidb 
cushion  be  sat  to  drive  his  car,  was  carried 
"about  the  person"  within  the  meaning  of  the 
statute  forbidding  such  carrying. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent.  Dig.  §  9;   Dec.  Dig.  «=slO. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  About  the  Person.] 

Appeal  from  Harris  County  Court,  at  Law; 
Murray  B.  Jones,  Judge. 

R.  O.  Wagner  was  convicted  of  carrying 
a  pistol  about  his  person,  and  appeals.  Af- 
firmed. 

Menefee  &  fork,  of  Houston,  for  appellant. 
John  H.  Crooker,  Or.  Dist  Atty.,  Frank  WilU- 
ford,  Jr.,  and  E.  T.  Branch,  all  of  Houston, 
and  C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 


HABPES,  J.  Aivellant  was  charged  with 
carrying  a  pistol  about  his  person  and  on  his 
trial  before  a  Jury  was  fonnd  guilty  and  his 
punishment  assessed  at  a  fine  of  $100. 

The  brief  filed  by  state's  counsel  so  fully 
presents  the  issues,  we  adopt  It  and  the  rea- 
soning as  to  why  the  case  should  be  affirmed: 

[I]  "1.  No  charge  of  the  court  nor  any  re- 
quested instructions  appear  in  the  record,  and 
the  law  is  that  when  a  party  is  only  charged 
with  and  convicted  of  a  misdemeanor  and  no 
charge  appears  in  the  record  on  appeal,  it  will 
be  presumed  that  a  verbal  charge  was  given  by 
consent  of  the  parties,  or  that  no  charge  was  giv- 
en, and,  if  the  former,  that  the  charge  so  given 
was  correct  Bowden  v.  State,  2  Tex.  App. 
56.  Newton  v.  State,  8  Tex.  App.  245.  Sulli- 
van V.  State,  61  Tex.  Cr.  R.  658, 136  S.  W.  456. 
Branch's  Annotated  Penal  Code,  S  1696,  page 
939.  In  the  Sullivan  Case,  supra,  it  was  held 
that  where  no  exceptions  were  taken  to  a  verbal 
charge  and  no  special  charges  were  requested, 
this  court  would  conclusively  presume  that  the 
charge  covered  every  phase  or  the  case  neces- 
sary or  proper  to  be  submitted.  It  follows, 
therefore,  that  the  unverified  complaint  to  the 
charge  ot  the  court  cannot  be  considered. 

[2]  "2.  There  are  no  bills  of  exception  in  the 
record,  and  hence  the  complaint  of  appellant 
that  the  court  erred  in  admitting,  over  objection, 
testimony  that  he  resisted  arrest  and  tried  to 
break  away  and  get  to  his  automobile  where  the 
pistol  was  cannot  be  reviewed  on  appeal.  Ob- 
jections to  the  admission  'or  rejection  of  testi- 
mony should  be  presented  by  bill  of  exceptions. 
Branch's  Annotated  Penal  Code,  page  132, 
par.  6. 

[3]  "3.  The  only  question  presented  for  re- 
view is  the  sufficiency  of  the  evidence.  The  only 
witness  for  the  state  testified  that  he  saw  appel- 
lant drive  an  automobile  up  to  the  depot;  that 
about  3:80  o'clock  p.  m.  he  arrested  appellant 
after  some  difficulty,  that  appellant  fought  and 
tried  to  break  away  and  get  back  to  his  automo- 
bile, which  20  to  30  minutes  before  he  had  driv- 
en up  to  the  depot,  that  after  placing  him  under 
arrest  the  witness  went  back  and  looked  in  the 
automobile  and  saw  a  pistol  pushed  down  be- 
hind the  front  cushion  of  said  automobile  and 
identified  the  pistol  produced  in  court  as  the 
pistol  obtained  from  said  automobile. 

"Appellant  did  not  testify.  The  only  witoess 
for  appellant  testified  that  appellant  was  a 
Jitney  driver,  and  that  witness  had  ridden  in  his 
car  about  1  o'clock  on  the  day  of  his  arrest. 
When  witness  got  in  the  car,  about  a  mile  from 
town,  there  was  a  passenger  on  the  front  seat 
with  appellant,  and  the  two  appeared  to  be 
under  the  influence  of  liquor.  Witness  further 
testified  that  this  unknown  passenger  in  a  few 
minutes  pulled  a  pistol  from  his  pocket  and 
flourished  it,  finally  pushing  it  down  behind 
him  after  witness  cautioned  him;  that  after  thtf 
passenger  alighted  witness  required  appellant 
to  ride  him  to  the  police  station,  where  witness 
got  out  of  the  car:  that  thereupon  appellant 
asked  witness  what  he  shoidd  do  with  the  pistol, 
witness  replying,  'Take  it  home  with  you  or 
throw  it  away  or  do  anything  you  want  to  do 
with  it'  It  was  not  shown  that  appellant  made 
any  reply.  Witness  fixed  the  time  of  this  con- 
versation as  being  about  l  o'clock.  The  dis- 
tance from  the  depot  where  appellant  was  ar- 
rested to  the  police  station' is  about  ll  blocks, 
and  appellant  resided  in  an  addition  to  the  city 
of  Houston  which  is  in  the  same  general  direc- 
tion from  the  police  station  as  said  depot  Wit- 
ness further  testified  that  he  was  not  positive 
that  the  pistol  produced  in  court  was  the  same 
pistol  had  by  the  drunken  passenger,  but  that  it 
looked  like  it,  and  was  in  many  respects  similar. 
Both  witnesses  testified  that  they  did  not  see 
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appellant  hare  tbe  pistol  in  hii  actual  phyaical 
posseaaion. 

"Thia  is,  in  aubstance,  all  of  the  teatimony 
adduced,  and  we  are  left  in  the  dark  as  to  wheth- 
er the  court  submitted  to  the  jnr^  the  issue  aa 
to  whether  appellant  waa  on  his  way  home, 
and  the  facta  do  not  disclose  that  appellant  was 
on  hia  way  home,  since  it  is  shown  he  had  stop- 
ped his  car  at  the  depot.  Nor  is  it  shown  for 
what  purpose  he  stopped  at  the  depot,  nor  how 
long  he  had  been  there,  nor  what  he  had  done, 
nor  where  he  had  been  since  the  conversation 
at  1  o'clock  and  his  arrest  more  than  two  hours 
later.  With  only  11  blocks  from  the  police  sta- 
tion to  the  depot  he  is'  found  there,  more  than 
two  hours  later  with  the  pistol  behind  the 
cushion  on  which  he  sat  to  drive  the  car  and  he 
offers  no  proof  as  to  what  he  had  been  doin^  in 
the  meantime  nor  as  to  his  intended  destination. 

"The  state's  case  was  complete  when  with  time 
and  venae  it  was  shown  that  appellant  carried  a 
pistol  about  his  person  and  the  burden  of  proof 
was  on  appellant  to  show  that  he  was  exempt 
by  reason  of  coming  within  some  of  the  ezceiH 
tfons  named  in  the  statute.  Blair  v.  State,  28 
Tez.  App.  387,  9  S.  W.  890;  Zion  v.  State,  61 
8.  W.  SM;  Hunter  v.  State,  78  Tex.  Cr.  R.  459, 
166  S.  W.  165;  Branch's  Annotated  Penal  Code, 
I  990,  p.  671. 

"The  statute  making  it  an  offenae  to  carry  a 
pistol  on  or  about  the  person  in  no  way  makes 
it  a  requisite  that  the  party  so  carrying  the 
weapon  shall  be  the  owner  thereof.  If  appellant 
made  any  declaration  to  the  officer  who  arrested 
him,  or  to  any  one  else  explanatory  of  his  rea- 
son for  having  the  pistol,  he  made  no  attempt 
to  prove  it,  nor  did  he  attempt  to  explain  why 
he  fought  the  officer  and  tried  to  get  back  to 
the  car  where  the  pistol  was. 

"Without  in  any  way  intending  to  reflect  on 
the  witness  for  appellant,  we  know  of  no  rule 
of  law  which  required  the  jury  to  believe  his 
testimony;  but,  if  his  testimony  is  accepted  aa 
true,  it  does  not  establish  any  exemption  from 
the  operation  of  the  pistol  statute,  since  this 
witness  did  not  know  or  undertake  to  tell  what 
appellant  did  during  the  two  houiB  after  wit- 
ness left  him. 

[4]  "Was  the  pistol  behind  the  cushion  on 
which  appellant  sat  to  drive  his  car  carried 
'about'  the  person  of  appellant?  In  Branch's 
Annotated  Penal  Code,  |  974,  the  holdings  of 
this  court  on  that  question  are  collated,  and  we 
quote  the  following  propositions  therefrom: 

"  'A  pistol  in  a  basket  on  one's  arm  is  car- 
ried "about  the  person."  Johnson  ▼.  State,  61 
Tex.  Cr.  R.  648,  104  S.  W.  902.' 

"  'A  pistol  on  the  wagon  seat  or  under  the 
buggy  cushion  on  which  defendant  sat  is  car- 
ried "about  his  person."  Garrett  v.  State,  25 
S.  W.  285;  Leonard  v.  State,  56  Tex.  Cr.  R. 
84.  119  S.  W.  98;  Mayfield  v.  State,  170  S.  W. 
308.' 

"  'A  pistol  in  the  bottom  of  the  buggy  in  which 
defendant  rode  is  "about"  his  person.  De 
Friend  v.  State  [69  Tex.  Cr.  R.  329],  153  S. 
W.  881.' 

"'A  pistol  nnder  a  bucgy  seat  la  "about"  the 
person.  Hill  v.  State,  50  Tex.  Cr.  R.  619,  100 
S.  W.  884.' 

"Opposed  actually  or  apparently  to  the  hold- 
ings Bbove  stated,  it  was  held,  in  Hardy  v.  State, 
37  Tpx.  Cr.  R.  511,  40  S.  W.  299,  that  havinj?  a 
pistol  in  the  front  end  of  a  wagon  in  which  de- 
fendant was  riding  was  not  'about'  the  person. 
It  has  also  been  held  tliat  having  a  pistol  in  a 
wagon  about  halfway  between  the  seat  and  the 
rear  end  is  not  carrying  'about  the  person.' 
Thompson  v.  State,  48  Tex.  Cr.  R.  146,  86  S. 
W.  1033;  George  v.  State,  29  S.  W.  886,  in 
which  case  it  appears  that  the  pistol  was  in  an 
overcoat  in  a  wagon.  The  information  alleged 
that  the  pistol  was  carried  on  and  about  the 
person,  and  we  respectfully  submit  that  the 
weight  of  authority  is  with  the  proposition  that 


a  pistol  nnder  or  behind  the  cushion  of  a  vehicle 
on  which  the  driver  sita  is  carried  about  hi* 
person.  The  Legislature  must  have  meant  some- 
thing when  it  used  the  words,  'or  about  the  per- 
son,' and,  on  principle,  using  the  word  'about' 
in  its  ordinary  meaning,  taking  into  considera- 
tion the  context  and  anbject-matter  relative  to 
which  it  is  employed,  the  word,  not  being  special- 
ly defined,  must,  as  we  believe,  be  held  to  mean, 
within  the  pistol  statute,  near  b^,  close  at  hand, 
convenient  of  access,  and  within  such  distance 
of  the  party  so  having  it  as  that  such  party 
could,  without  materially  '*»"g<"g  his  position, 
get  his  hand  on  it;  otherwise  every  person  hav- 
ing a  vehicle  would  be  authorised  to  keep  prohib- 
ited weap<Nis  in  his  vehicle  and  within  reach  of 
his  hand,  ready  for  action,  and  thus  fill  our 
streets  and  highways  with  armed  men,  while 
peaceful  pedestrians  and  passengers  or  guests 
in  such  vehicles  would  not  be  so  exempt  from  the 
law." 

Hie  Judgment  is  affirmed. 


HALIi  ▼.  STATE).    (No.  4209.) 

(Coort  of  Criminal  Appeals  of  Texas.    Oct  18, 
1916.) 

1.  Schools  and  Sohooi.  Distbicts  «=>63(3)— 
OnrcKiis— Statutobt  Pbovibionb. 

Rev.  St  1911,  art  2773,  requiring  each 
treasurer  receiving  any  school  funds  to  keep  an 
itemized  account  with  each  of  the  different  class- 
es of  school  funds,  and  on  or  before  October  1st 
of  each  year  file  with  the  state  superintendent  an 
itemized  report  of  the  receipts  and  disbursement* 
of  the  school  funds  for  the  preceding  school  yfear 
ending  August  31st  embraces  all  treasurers  of 
school  funds,  including  the  treasurer  qf  an  in- 
dependent school  district  organized  under  article 
2851,  authorizing  the  organiration  of  independ- 
ent school  districts,  but  does  not  make  it  a  crim- 
inal offense  for  any  treasurer  to  fail  to  comply 
with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  K  161>  165.  159, 
160;   Dec.  Dig.  «=963(3).] 

2.  Schools  and  ScnooL  Distbicts  4=s»63(3) — 
OmcEBs— Funds— Statute. 

Under  Pen.  Code  1911,  art  3,  providing  that 
no  person  shall  be  punished  for  any  act  or  omis- 
sion unless  the  same  is  made  a  penal  offense  and 
a  penalty  ia  affixed  thereto  by  the  written  law 
of  the  state,  a  violation  of  Rev.  St  1911,  art 
451T,  declaring  that  any  county  Judge  or  county, 
city,  or  town  superintendent,  assessor,  treasurer 
or  teacher,  failing  to  make  reports  required  by 
the  state  superintendent  shall  l>e  guilty  of  a  mis- 
demeanor, and  shall,  on  conviction,  be  fined  as 
provided  in  the  Penal  Code,  is  not  punishable, 
where  the  penalty  provisions  are  omitted  from 
the  civil  statutes  and  the  criminal  codes. 

(lEd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  If  Id.  155,  159, 
160;  Dec.  Dig.  €=303(3).] 

3.  Schools  and  School  Distbicts  ^=363(3) — 
Officers— Funds— Statute. 

Pen.  Code  1911,  art  1580,  declaring  that  any 
county  or  city  or  treasurer  of  the  school  board  of 
a  city  or  town  having  exclusive  control  of  its 
schools,  who  fails  to  make  the  report  required  by 
law,  shall  be  guilty  of  a  misdemeanor  and  fined 
not  less  than  $50  nor  more  than  |500,  is  not 
broad  enough  to  embrace  the  treasurer  of  an  in- 
dependent school  district  authorized  by  Rev. 
St  1011,  art  2851,  authorizing  unincorporated 
towns  and  vUIages  to  have  an  independent  school 
district  which  may  include  incorporated  towns, 
.which  towns  shall' not  have  the  right  to  assume 
^control  of  the  schools  of  the  independent  district 
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and  a  treasarer  of  an  Independent  achool  district, 
who  fails  to  make  a  report  in  violation  of  Rev. 
St  1911,  art.  4517.  ia  not  punishable  under  Pen. 
Code  1011,  art.  1580. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  161,  166,  169, 
160;  Dec.  Dig.  (^»63(3).l 

Appeal  from  Jones  County  Court;    3.  F. 
Lindsey,  Judge. 
'  H.  H.  Hall  wag  convicted  of  crime,  and  he 
appeals.    Reversed,  and  prosecution  dismis- 
sed. 

Davenport  &  Davenport,  of  Stamford,  for 
aiv)ellant  C  C.  McDonald,  AssL  Atty.  Oen., 
for  tlie  State. 

HABPEiR,  J.  Appellant  was  convicted  for 
failing  to  make  a  report  as  treasurer  of  an 
Independent  school  district,  the  information, 
omitting  formal  parts,  reading  as  follows: 

"That  H.  H.  Hall,  on  or  about  the  Ist  day  of 
October  A.  D.  1914,  and  before  the  filing  of  this 
information,  in  the  county  of  Jones  and  state  of 
Texas,  was  then  and  there  the  treasurer  of  the 
school  funds,  of  the  Avoca  independent  school 
district,  in  said  county  of  Jones,  and  state  of 
Texas,  for  the  year  of  A.  D.  1913  and  1914,  and 
the  said  H.  H.  Hall,  as  treasurer  aforesaid,  was 
on  the  1st  day  of  October,  A.  D.  1914,  or  not 
later  than  20  days  thereafter,  required  bv  law, 
and  by  the  state  superintendent  of  public  in- 
struction of  the  state  of  Texas,  to  make  an  an- 
nual statement  of  the  adiool  funds  of  said  Avoca 
independent  school  district,  on  the  let  day  of  Oc- 
tober, A,  D.  1914,  and  not  later  than  20  days 
thereafter,  and  the  said  H.  H.  Hall  did  then  and 
there,  on  the  1st  day  of  October,  1914,  and  with- 
in 20  days  thereafter,  willfully  fall  to  make  to 
the  state  superintendent  of  public  instruction  of 
the  state  of  Texas,  as  required  by  law  and  by 
the  state  superintendent  of  public  instruction  of 
the  state  of  Texas,  an  annual  statement  of  the 
school  funds  of  the  said  Avoca  independent 
school  district  aforesaid,  as  required  by  law  and 
the  state  superintendent  of  public  instruction 
aforesaid,  and  after  the  said  state  superintendent 
of  public  instruction  aforesaid  had  furnished  to 
the  said  H.  H.  Hall  the  necessary  blanks  and 
forms  for  making  said  annual  statement  afore- 
.«aid." 

Appellant  earnestly  Insists  that  this  Infor- 
mation charges  no  offense,  and  therefore  this 
case  should  be  reversed  and  dismissed.  Arti- 
cle 3  of  our  Penal  Code  provides  that  in  order 
to  make  the  system  of  penal  law  in  force 
In  this  state  complete,  it  is  declared  that  no 
person  shall  be  punished  for  any  act  or  omis- 
sion unless  the  same  is  made  a  penal  offense, 
and  a  penalty  is  affixed  thereto  by  the  writ- 
ten law  of  this  state;  and,  if  this  prosecution 
is  sustained,  it  must  be  by  virtue  of  afticle 
1680  of  the  Revised  Criminal  Statutes  of 
1011  (Pen.  Code),  which  reads: 

"Any  county  or  city  treasurer,  or  treasurer  of 
the  sdiool  board  of  each  city  or  town  having 
exclusive  control  of  its  schools,  failing  to  make 
and  transmit  the  report  required  by  law,  •  •  • 
shall  be  deemed  ^ilty  of  a  misdemeanor,  and,  up- 
on conviction  thereof,  shall  be  fined  in  any  sum 
not  less  than  $60.00  nor  more  than  $500.00." 

Onr  school  laws  have  been  changed, 
amended,  and  re-enacted  so  frequently  it  is 
rather  difficult  to  the  writer  to  obtain  a  clear 
conception  of  the  lawa  governing  In  school 


affairs.  We  And  In  1893  a  rather  gtoeral  re- 
vision of  the  laws  governing  our  schools 
(chapter  122,  Session  Acts,  p.  182  et  seq.),  and 
by  its  terms,  sections  26,  26,  and  26a,  two 
separate  and  distinct  character  of  reports  are 
provided  for,  and  two  separate  and  distinct 
offenses  created,  with  penalties  differing  in 
the  minimum  sum  to  be  assessed.  In  the  Re- 
vision of  189S,  section  26  of  the  Acts  of  1893 
was  carried  forward  into  the  Revised  Stat- 
utes as  article  3917,  retaining  the  penalty  for 
failure  to  make  reports  to  the  state  superin- 
taident  as  therein  provided.  Section  26,  pro- 
viding for  financial  reports  to  the  commission- 
ers' oonrt,  was  carried  forward  into  the  Re- 
vised Statutes  of  1896  as  article  3936,  and 
section  26a  of  the  act  providing  a  penalty  for 
fallnre  to  comply  with  section  26,  was  car- 
ried forward  into  the  Revised  Penal  Code  of 
1895,  as  article  1013b.  The  penalty  for  fail- 
ure to  comply  with  section  25  was  not  car- 
rled  into  the  Penal  Code,  but  was  carried 
-into  the  Civil  Statutes  of  1895  as  part  of  ar- 
ticle 3917.  In  1905  tbe  Legislature  again 
codified  the  school  laws,' tbe  act  being  chap- 
ter 124,  p.  263,  Session  Acts.  Section  26  of 
the  Acts  of  1803,  and  which  was  article  3917 
of  1895,  Revised  Statutes,  was  re-enacted, 
without  change  as  section  48,  and  provided  a 
penalty  for  failure  to  comply  with  its  provi- 
sions. Section  26  of  the  Acts  of  1893,  arti- 
cle 3936,  Revised  StatQtes  1895,  was  brought 
forward  as  section  49  of  the  Acts  of  1905, 
but  its  provisions  were  changed  in  this  par- 
ticular. The  reports  theretofore  required  to 
be  made  to  the  commissioners'  court  were  re- 
quired to  be  made  to  the  state  superintend- 
ent of  public  instruction.  Both  sections  were 
valid,  and  provided  different  penalties  for 
failure  to  comply  with  their  terms. 

[1,2]  And  this  was  the  law  until  the  Re- 
vision of  1911.  In  the  Revision  of  1911,  old 
section  26,  which  was  carried  into  Revision 
of  1895  as  article  3936  and  re-enacted  as 
amended  as  section  49  of  the  Acts  of  1905, 
was  carried  forward  in  this  revision  as  ar- 
ticle 2773,  and  is  broad  enough  in  Its  scope 
to  embrace  all  treasurers  of  school  funds,  but 
the  penal  feature  which  was  carried  forward 
Into  tbe  Code  of  1911  Is  not  so  broad  In  its 
language.  It  providing  for  the  pimisbment  of 
only  the  officers  named  In  that  article  of  tbe 
Code.  It  is  hereinbefore  copied  and  refers 
back  as  passed  in  1893,  page  188,  and  which 
was  tbe  penalty  for  failure  to  comply  with 
section  26  of  the  Acts  of  1893,  section  49  of 
the  Acts  of  1905,  and  brought  forward  in  the 
Revision  of  1911  as  article  2773. 

Section  26,  which  carried  a  different  penal- 
ty for  Its  violation,  and  wbicb  was  re-enact- 
ed in  1905  as  section  48,  retaining  tbe  same 
penalty  for  its  violation,  was  carried  into  tbe 
Revision  of  1911,  as  article  4617,  but  in  car- 
rying it  Into  the  Revised  Code  the  phrase- 
ology was  changed.  When  section  25  was  re- 
enacted  as  section  48  in  1906  it  provided  that 
the  persons  who  failed  to  make  the  reports 
therein  requtred  to  be  made  should  be  deemed 
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gnllty  of  a  misdemeanor,  and  upon  conviction 
shonld  be  fined  not  less  than  $2S  nor  more 
tban  $600.  The  codlflers  changed  the  phrase- 
ology, and  provided  that  the  persons  falling 
to  comply  with  Its  provisions  should  be  deem- 
ed guilty  of  a  misdemeanor,  end  upon  con- 
viction "shall  be  fined  as  provided  In  the 
Penal  Code."  The  penalty  provided  for  the 
violation  of  this  section  of  the  act  when  pass- 
ed, carried  into  the  revision  as  article  4517, 
was  never  carried  Into  the  Penal  Code.  The 
revisers  changed'the  language  from  providing 
for  a  specific  penalty  for  Its  violation  by  fine 
of  not  less  than  $25  nor  more  than  $500  to 
read  as  provided  in  the  Penal  Code,  and  then 
did  not  carry  this  penalty  into  the  Code,  but 
omitted  It  both  from  the  Oivll  and  Orimlnal 
Codes. 

[3]  We  can  then  look  only  to  article  1580 
of  the  Penal  Code  and  see  if  It  la  broad 
enough  In  Its  terms  to  embrace  the  ofTense 
charged  in  the  information  in  this  case.  If 
80,  by  the  wording  of  the  Code,  we,  perhaps, 
would  be  authorized  to  apply  Its  provisions 
to  a  violation  of  article  4517  as  well  as  article 
2773,  to  which  it  originally  only  applied,  but 
In  this  case  appellant  la  diarged  with  falling 
to  make  a  report  as  'i:reasnrer  of  the  Avoca 
Ind^endent  school  distrlctL"  Article  1580 
provides  a  punishment  for  no  such  officer, 
and  nowhere  in  the  Penal  Code  la  there  a 
provision  punislilng  such  officer,  the  codlflers 
having  omitted  to  carry  into  either  the  Re- 
vised Civil  Statutes  or  Penal  Code  the  penal- 
ty originally  enacted  as  a  part  of  section  48 
of  the  act  of  1906,  and  carried  forward  Into 
the  Revision  of  1911  as  article  4517.  Article 
1580  provides  for  a  punishment  for  a  county 
or  dty  treasurer,  and  treasurer  of  the  school 
board  of  cities  and  towns  having  exclusive 
control  of  its  schools,  and  no  other  or  differ- 
ent officer  or  persons. 

By  reference  to  the  laws  governing  our 
schools  it  wUl  be  seen  that  In  article  2897, 
Rev.  St.  1911  (section  134  of  the  Acts  of  1905), 
provision  Is  made  for  any  city  or  town  to  as- 
sume exclusive  control  of  the  public  free 
schools.  Article  1580  is  broad  enough  in  its 
scope  to  reach  the  treasurers  of  all  such 
schools,  and  by  its  terms  includes  the  treasur- 
ers of  such  schools. 

Arttcle  2861,  Rev.  St  1911  (section  149  of 
the  Acts  of  1905)  provides  for  unincorporat- 
ed towns  or  villages,  containing  not  less  than 
200  inhabitants,  to  form  what  is  termed  an 
"independent  school  district,"  and  providing 
that,  Willie  it  may  include  within  Its  limits 
incorporated  towns,  yet  such  towns  shall  not 
have  the  right  to  assume  control  of  the 
schools  in  such  indeiiendent  school  district. 
Article  1580  Is  not  broad  enough  in  its  scope 
to  embrace  the  treasurers  of  such  independ- 
ent school  districts,  for  it  specifically  pro- 
vides tliat  it  applies  alone  to  treasurers  of 
cities  and  towns,  and  treasurers  of  cities  and 
towns  having  exclusive  control  of  its  schools. 


In  the  complaint  and  Infonnatton  In  tUi 
case  it  is  charged  that  appellant  was  the 
treasurer  of  an  independent  school  district 
(Avoca  independent  school  district),  and  by 
the  terms  of  section  2851  of  the  Revised  Civil 
Statute  the  town  of  Avoca,  whether  an  in- 
coriKjrated  town  or  not,  can  never  assume 
the  control  of  the  schools  of  Avoca  school 
district,  and,  the  Penal  Code  only  providing 
for  the  punishment  of  treasurers  of  cities  and 
towns  who  have  assumed  exclusive  control 
of  its  schools  who  fall  to  make  a  report.  It 
necessarily  follows  the  Informatlma  charges 
appellant  with  a  violation  of  no  provision 
of  the  Penal  Code  of  this  state,  and  Oils  case 
must  be  reversed  and  dismissed. 

The  attention  of  the  next  Leglslatnre  is 
called  to  the  fact  that  in  the  dvll  statntes 
they  have  required  certain  reports  to  be 
made  to  the  state  superintendent,  but  In  tlie 
Penal  Code  they  have  provided  no  paniab- 
ment  if  such  officers  fall  to  make  such  re- 
ports. 

The  judgment  is  reversed,  and  tbe  prose- 
cution ordered  dismissed. 


KINCHBN  V.  STATa     (Na  41SS.) 

ipeals 
916.) 


(Court  of  Grlminal  Appeals  of  Texas:     Oct.  18^ 


1.  AS8ATn.T  AITD  Battebt  «=»66  —  "Dkadlt 
Wkapow." 

A  piece  of  metal  used  in  setdng  np  forms 
in  a  printing  office,  about  seven  indies  long  and 
from  naif  to  an  inch  ttiick,  weiRhing  aboat  three 
poonda,  with  wliich  was  inflicted  a  wound 
about  an  inch  long,  leaving  a  amall  scar,  was 
not  a  "deadly  weapon." 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  ii  80,  81 ;  Dec.  Dig.  «=3od. 

For  other  definitions,  see  Words  and  Pbraaes, 
First  and  Second  Series,  Deadly  Weap<Mi.] 

2.  Cbihi2«ai<  Law  «=s>883— VaaDiCT  —  Graob 
OF  Ofkensr. 

A  jury  should  n>edfy  in  its  verdict  the 
grade  of  the  offense  of  wliich  accused  is  convict- 
ed in  cases  where  mote  than  one  degree  or  grade 
of  the  offense  indnded  in  the  indictment  is  given 
in  charge  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  2104-2106;  Dec.  Dig.  «=» 
883.] 

Appeal  from  Tarrant  County  Court:  Jesse 
M.  Brown,  Judge. 

G.  O.  Kinchen  was  convicted  of  a^ravated 
assault,  and  appeal^  Reversed  and  re- 
manded. 

John  L.  Poulter,  of  Ft  Worth,  for  appel- 
lant.   O.  C.  McDonald.  Asst  Atty.  Gen.,  fbr 

the  State 

DAVIDSON,  J.  [1J  Appellant  was  diarged 
in  two  counts  with  aggravated  assault,  one 
with  a  deadly  weapon  and  the  other  with  Is- 
filctlng  serious  Ixidlly  injury.  Tbe  court 
only  submitted  the  count  with  reference  to 
deadly  weapon.  Tbere  was  no  evidence 
which  Justified  the  submlaslon  of  tbe  count 
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with  reference  to  serious  bodily  liijnry. 
We  are  of  opinion  that  the  evidence  does 
not  Justify  the  verdict  of  aggravated  assault 
upon  the  theory  that  It  v?as  a  deadly  weap- 
on. The  evidence  is  to  the  efTect  that  the 
Uows  were  Inflicted  by  appellant  with  a 
piece  of  metal  used  in  setting  np  forms  In  a 
printing  office,  which  was  about  seven  Inches 
long  and  from  a  half  to  an  Inch  thick  and 
would  weigh  about  three  pounds.  Appellant 
struck  the  injured  party  on  the  head  with  it, 
the  state  contends,  without  any  occasion, 
while  the  defendant  contends  it  was  In 
self-defense.  Evidence  was  Introduced  pro 
and  con  on  the  question  of  who  was  In  the 
right  or  wrong  of  the  dlfflcnlty.  It  was  a 
seriously  contested  Issue,  but  there  is  no 
evidence  other  than  the  size  of  the  Instru- 
ment that  it  was  deadly.  The  wound  in- 
flicted was  about  an  Inch  long  and  bled 
freely,  leaving  a  small  scar  near  or  about 
the  edge  of  the  hair.  This  evidence,  nnder 
our  law,  we  think,  is  not  sufficient  to  show 
that  the  weapon  was  a  deadly  one  as  con- 
templated by  the  statute.  If  it  is  sought 
upon  another  trial  to  convict  api)ellant  of 
aggravated  assault,  the  evidence  should  show 
the  deadly  character  of  the  weapon. 

[2]  An  attack  Is  made  upon  the  verdict  of 
the  Jury  as  being  insutHdent.  It  reads  as 
follows:  "We,  the  Jury,  find  the  defendant 
guilty  as  charged,  and  assess  the  fine  at 
fifty  dollars."  The  court  submitted  both 
phases  of  assault,  aggravated  and  simple. 
This  matter  is  not  discussed,  but  we  wish  to 
call  the  attention  of  trial  courts  and  prosecu- 
ting officers  again  to  the  necessity  of  having 
the  Jury  to  specify  in  the  verdict  the  grade 
of  the  ofTense  of  which  the  appellant  is  coa- 
vlcted  In  cases  where  more  than  one  degree 
or  grade  of  the  offense  Included  in  the  indict- 
ment is  given  in  charge  to  the  Jury.  It 
saves  trouble  and  prevents  questions  arising 
on  the  appeal  that  are  unnecessary  or  ought 
to  be  unnecessary.  These  questions  ought  not 
Inctmiber  records  on  appeal.  For  Instance, 
where  aggravated  and  simple  assault  are 
submitted  to  the  Jury,  the  Jury  should  specify 
in  their  verdict  of  whlc^  grade  of  the  of- 
fense they  convict.  There  are  numerous  oth- 
er statutes  where  inferior  grades  of  offense 
are  included  or  may  be  Included  under  the 
evidence  in  the  charge  of  the  court  Wherev- 
er this  Is  the  case,  the  verdict  of  the  Jury 
should  specify  the  degree  of  the  offense  of 
which  the  Jury  convict  If  the  Jury  in  this 
case  had  found  appellant  guilty  of  aggra- 
vated assault  this  trouble  could  not  have 
arisen.  This  is  mentioned  in  passing  so  that 
these  matters  may  not  occur  in  the  future. 
It  is  not  intended  here  to  discuss  anything 
but  tlie  importance  of  having  these  verdicts 
dearly  set  out  the  offense  for  which  the 
conviction  occurs. 

The  Judgment  is  reversed,  and  the  canse 
remanded. 


SOLA  T.  STATU    (No.  4188.) 
(Court  of  Criminal  Aj>peala  of  Texas.    Oct  18, 

1.  Cbtminal  Law  <S=9608(3)— (Doufktenoy  of 
Witnesses  —  Pkbsons  InniorxD  fob  Sams 

OFFKNSB— '  'iNDIOTUZIfT." 

Pen.  (3ode  1911,  art  91,  and  Code  Cr.  Proc. 
1911,  art  791,  declaring  incompetent  witnesi^es 
for  each  other  persons  charged  by  the  same  or 
a  separate  "indictment"  with  the  same  offense, 
applies  to  persona  proaecnted  by  complaint  and 
information;  Pen.  Code  1911,  art  10,  provid- 
iog  that  words  not  defined  in  the  Code  are  to 
be  taken  and  construed  In  the  sense  in  which 
they  are  understood  in  the  common  language. 

[£d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1101,  1104.  1113-1115; 
DecDjg.  «=s»508(3) ;  Witnesses,  CentDig.  5  244. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indictment] 

2.  Ceiminal  Law  €=304(16)— Jumoiai.  No-, 
woe— pennkwct  of  complaint. 

Relative  to  competency  of  a  witness  for  de- 
fendant, the  oonrt  has  judicial  notice  of  the 
pendency  in  that  court  of  a  complaint  against 
the  witness  for  the  same  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  711,  2961  >^ ;  Dec.  Dig.  <&=> 
304(16).] 

Appeal  from  Karris  County  Court  at  Law ; 
S.  B.  Khrenwerth,  Special  Judge. 

Willie  Sola  was  convicted,  and  appeala 
Affirmed. 

Fred  R.  Switzer,  of  Houston,  for  appellant 
C.  C.  McDnoald,  Asst'  Atty.  Gen.,  John  H. 
Orooker.  Cr.  Dist  Atty.,  Frank  Williford,  Jr.. 
L.  a.  Williamson,  and  E.  T.  Branch,  all  of 
Houston,  for  the  State. 

UARPBB,  J.  Appellant  and  hla  vrife 
were  charged,  in  separate  complaints,  with 
making  an  assault  on  Beatrice  Williams. 
Appellant  being  a  man,  the  complaint  against 
him  charged  aggravated  assault  His  wife 
and  the  assaulted  party  both  being  women, 
the  complaint  against  her  charged  simple 
assault 

[1]  Both  complaints  were  pending  in  the 
county  court  at  law  at  the  time  of  this  trial. 
When  appellant's  case  was  called,  he  did 
not  ask  that  his  wife  be  first  tried,  but  an- 
nounced ready.  When  the  state  rested,  he 
tendered  his  wife  as  a  witness  in  bis  be- 
half. The  district  attorney  objected,  she 
being  charged  in  a  separate  complaint  with 
being  a  principal  in  the  offense  for  which 
the  appellant  was  tfyea  being  tried.  The 
court  sustained  the  objection,  and  all  the 
bills  of  exception  In  the  record  relate  to  the 
correctness  of  the  court  in  so  ruling.  Ap- 
pellant contends  that  article  91  of  the  Penal 
Code  and  article  791  of  the  Code  of  Criminal 
Procedure  only  disqualify  those  who  may  be 
indicted  as  principals,  and  does  not  dis- 
qualify those  who  are  only  prosecuted  by 
complaint  and  Information.  He  contends 
that  the  word  "Indictment"  has  a  well-defined 
legal  meaning,  and  does  not  embrace  prose- 
cutions by  complaint  and  Information.  It 
is  true  that  the  term  "indictment"  has  a 
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technical  legal  definition  which  only  em- 
braces "a  written  accusation  against  one  or 
more  persons  presented  by  a  grand  Jury 
legally  convened."  Bonvler's  Law  Die,  and 
cases  therein  dted.  But  our  Penal  Code 
provides  (article  10)  that  words  not  defined 
in  the  Code  "are  to  be  taken  and  construed 
in  the  sense  in  which  they  are  understood 
in  common  language."  In  common  everyday 
language  any  person  legally  charged  and 
held  for  trial  is  understood  to  be  Indicted, 
and,  when  we  say  one  is  "held  under  indict- 
ment" charged  with  an  offense,  all  that  is 
meant  is  that  there  is  a  legal  accusation 
pending  against  him  in  the  courts  of  bis 
country.  In  the  Century  Dictionary  the 
word  is  there  defined:  'TThe  act  of  indicting ; 
accusation;  formal  charge  or  statement  of 
grievances;  formal  complaint  before  a  tri- 
bunal." This  is  the  generally  and  commonly 
accepted  meaning  of  the  word,  and  not  the 
technical  legal  definition. 

These  articles  of  our  Code  are  of  long 
standing,  and  it  has  been  the  universal  rule, 
so  far  as  we  are  informed,  when  two  or  more 
persons  are  charged  by  complaint  and  in- 
formation with  being  principals  in  the  com- 
mission of  an  offense,  they  are  incompetent 
as  witnessed  for  each  other.  Jordan  v.  State, 
26  Tex.  App.  695,  16  S.  W.  543;  Davis  v. 
State,  45  Tex.  Cr.  R.  183,  74  8.  W.  908; 
SparUmam  v.  State,  61  Tex.  Cr.  R.  430,  135 
8.  W.  134 ;  Baldvrtn  v.  State,  39  Tex.  Cr.  R 
245,  45  8.  W.  714 ;  Robertson  v.  State,  63  Tex. 
Cr.  R.  268,  140  S.  W.  105;  OUver  v.  State, 
65  Tex.  Cr.  B.  158,  144  8.  W.  604. 

[2]  As  both  complaints  were  pending  in  the 
county  court  at  law,  when  the  objection  was 
made,  the  court  had  Judicial  knowledge  of 
the  pendency  of  the  complaint  against  the 
wife,  and  there  was  no  error  in  refusing  to 
permit  her  to  testify  in  behalf  of  appellant. 

The  Judgment  is  afiirmed. 


OLOVBR  V.  STATU).    <No.  4282.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  25, 
1916.)       . 

Cbiuirai.  Law  «=>1090(1)— Apfeai,  and  Eb- 
ROB— Absence  of  Statement  or  Evioknoe 
AND  Bill  of  EIxceptions. 
Where  no  statement  of  the  evidence  heard 
on  trial  accompanies  the  record  on  appeal  from 
a  conviction   and  it  contains  no  bill  of  excep- 
tions, the  judgment  must  be  affirmed. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2794;  Dec  Dig.  «9=b.1090(1).] 

Appeal  from  District  Court,  Galveston 
County;    Clay  S.-  Briggs,  Judge. 

Dave  Glover  was  convicted  of  assault  to 
murder,  and  hie  appeals.    Judgment  affirmed. 

C.  p.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
assault  to  murder,  and  his  punishment  as- 


sessed at  three  years'  confiiiement  in  the  pen- 
itentiary. 

No  statement  of  the  evidence  heard  on 
the  trial  accompanies  the  record,  nor  does  it 
contain  any  bill  of  exceptions.  Under  such 
drcnmstances  the  judgment  must  be  affirmed. 


VANSICEU:  T.  STATE.     (No.  4229.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 

1916.     Rehearing  Denied  Nov.  8,  1916.) 

1.  CBmiNAL  Law  <S=>1092(13),  1099(10)— Af- 
PEAi/— Reoobd— Necesbitt  or  Judge's  Sig- 

NATUSE. 

Ordinarily  no  statement  of  facts  or  bill  will 
be  considered  by  the  (^urt  of  Criminal  Appeals 
unless  properly  approved  and  signed  by  a  judge 
authorized  to  do  so,  nor  can  the  parties  or  their 
counsel  by  agreement  dispense  with  such  approv- 
al and  signature. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  2836.  2842,  2846,  2873;  Dee. 
Dig.  «9=>1092(13),  1099(10).] 

2.  CBiiaNAL  Law  «S31186(1)— AppkaI/— Rko- 
OBD— Rights  or  Accused  without  Fault. 

While  one  convicted  of  an  offense,  if  with- 
out fault  on  his  part  deprived  of  bill  or  state- 
ment by  the  adverse  party  or  the  judge,  is  en- 
titled to  reversal,  he  must  use  all  dihgence  neces- 
sary to  secure  them ;  and,  in  the  absence  of  dili- 
gence, he  cannot  have  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3215-3217,  3219;  Dec.  Dig. 
«=>il86a).] 

3.  Cbiuinal  Law  «=3ll86(l)— Appeai.— Rec- 
OBD— Evidence. 

One  convicted  of  manslaughter  held  not  to 
have  used  due  diligence  to  procure  statement 
of  facts  and  bill  of  exceptions,  so  that  he  could 
not  have  reversal  for  bemg  deprived  of  them. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gi  3216-3217,  3219,  8230;  Dec 
Dig.  <S=»1186(1).] 

4.  Cbiuinal  Law  «=>1092(8),  1009(7)  —  Ap- 
peax^-Becobd— "Reasonable  Tucb." 

Since  the  court  when  the  duty  devolves  up- 
on it  to  prepare  bills  and  statements  of  fact 
has  a  "reasonable  time"  to  do  so,  where  appel- 
lant used  88  days  of  90  allowed,  and  then  re- 
quested the  court  to  prepare  them,  and  they 
were  completed  in  three  weeks,  they  will  be 
considered,  though  filed  after  the  90  days. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Ji  2855,  2856,  2861,  2876,  2878- 
2880;    Dec.  Dig.  «3>1092(8),  1099(7). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Reasonable  Time.] 

5.  Criminal    Law    ^a»lloO— Afpeait-Obobb 
Changing  Venue. 

The  action  of  the  trial  court  changing,  or 
refusing  to  change,  the  venue  will  not  be  re- 
vised on  appeal,  unless  it  is  made  clearly  to 
appear  that  such  action  was  an  abuse  of  the 
discretion  confided  to  the  trial  judge  and  was 
prejudicial  to  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J  3044;  Dec.  Dig.  «=3ll60.] 

6.  Criminal  Law  «=959S(2)— Gontinuanob— 
Diligence. 

Continuance  for  absence  of  witnesses  is 
properly  denied,  where  no  diligence  at  all  is 
shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  1836,  1841;  Dec.  Dig.  «sa- 
598(2).] 

Appeal  from  District  Court,  Potter  County; 
Hugh  L.  Umphres,  Judge. 


9=3For  other  caaet  see  «ame  topic  and  KST-NUMBBR  In  all  Ker-Numbered  Dlseits  and  Ii>4w<!fl 
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Lee  Vanslckle  was  convicted  of  jhanslangh- 
ter,  and  he  appeals.    AfBrmed. 

A.  M.  Mood  and  Veale  &  Lnmpkln,  all  of 
Amaiillo,  for  appellant  C.  C.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 


PRENDERGAST,  P.  J.  Under  an  Indict- 
ment and  trial  for  murder  appellant  was 
convicted  of  manslaughter,  and  his  punish- 
ment assessed  at  five  years  in  the  peniten- 
tiary. 

When  appellant  was  first  arrested,  he  sued 
out  a  habeas  corpus,  seeking  to  be  admitted 
to  ball.  The  lower  court  remanded  him 
without  bail,  from  which  he  appealed  to  this 
court,  this  court  afllrming  the  Judgment  of 
the  lower  court    185  S.  W.  998. 

The  trial  began  on  Monday,  May  22d,  and 
was  concluded  the  day  before  the  court  ad- 
journed on  the  27th.    His  motion  for  a  new 
trial  was  overruled  on  the  27th,  and  by  prop- 
er order  he  was  given  80  days  to  prepare  and 
file  bills  of  exceptions  and  a  statement  of 
facts.     A   regular   court   stenographer   took 
down  in  shorthand  the  proceedings  of  the 
trial.    In  about  ten  days  after  the  adjourn- 
ment,  appellant's  attorneys  applied  to  the 
stenographer  for  a  full  report  of  the  trial 
and  testimony,'  telling  him  that  the  only  prop- 
erty appellant  had  to  pay  his  fees  with  was 
his  equity  In  certain  stock  which  was  mort- 
gaged.    His  attorneys  at  the  time  did  not 
know  nor  state  to  the  stenographer  that  there 
was  a  second  mortgage  on  this  stock.  .There 
was,  however,  and  by  proper  suit  this  mort- 
gage was  foreclosed,  the  property  sold,  and 
appellant  had  no  equity  at  all  in  the  proceeds 
thereof.   When  all  this  occurred  is  not  stated, 
but  must  have   been  very   soon   after  the 
trial.    When  this  foreclosure  and  sale  occur- 
red,  the   appellant's    attorney   notified   the 
stenographer,  and  then  told  him  that  appel- 
lant would  make  the  pauper's  oath,  and  in 
that  way  require  him  to  prepare  the  report 
The  exact  time  when  this  occurred  Is  not 
stated,  but  It  must  have  been  some  time  be- 
fore July  7th.    At  that  time  the  stenographer 
had  done  nothing  towards  the  preparation  of 
the    report     Appellant   and    his    attorneys 
knew  It.    The  attorneys  then  told  him,  how- 
ever, in  substance,  that  appellant  had  con- 
veyed to  them  his  equity  in  a  tract  of  land  in 
New  Mexico  for  their  fee,  and,  rather  than 
require  the  stenographer  to  make  the  report 
without  pay,  they  told  him  that  they  would 
pay  him  out  of  the  proceeds  of  the  New 
Mexico  land  when  they  made  a  sale,  but 
that  they  would  pay  him  only  out  of  the  pro- 
ceeds.   They  assumed  no  personal  liability  to 
him  for  his  fees.     Really,  it  Is  not  shown 
that  appellant  had  any  such  equity  in  the 
New  Mexico  land  out  of  which  the  stenog- 
rapher would  have  gotten  any  pay.    But  it 
seems  the  stenographer '  then  agreed  to  make 
out  the  report,  but  did  nothing  towards  it. 
On  July  7th  appellant  made  said  pauper's 


29th,  iat  which  time  they  also  made  a  motion- 
for  the  court  to  compel  the   stenographer' 
to  make  said  report    Still  they  did  not  call 
the  court's  attention  to  this,  nor  have  the 
court  to  act  upon  it  at  all  until  August  19th, 
at  which  time  the  court  correctly  refused  to  - 
require  the  stenographer  to  make  such  re- 
port under  such  affidavit  in  accordance  with 
the  decislan  of  this  court.'  Jackson  v.  State, 
70  Tex.  Or.  R.  292,  156  S.  W.  1183.    Then, 
and  not  till  then,  did  appellant  or  his  at- 
torneys do  anything  in  the  way  of  themselves 
preparing  a  statement  of  f&cts  or  bills  of  ex- 
ceptions.     Thereupon,    however,    they    did, 
from    memory,    undertake   to   prepare   such 
statement    This  was  Just  6  days  before  the 
90  days  would  expire.    They  then  prepared, 
in  40-odd  typewritten  pages,  what  they  claim- 
ed to  be  a  statement  of  the  facta,  and  it 
seems  they  also  then  prepared  some  claimed 
bills  of  exceptions.     They   submitted  their, 
statement  to  the  district  attorney  on  August 
23d,  who  expressly  declined  to  agree  to  It, 
because  he  did  not  at  thai  time,  remember 
all  the  material  facts,  and  it  was  then  im- 
possible to  obtain  any  question  and  answer 
report  of  the  trial  to  ascertain  whether  it 
was  full  enough  or  not.     They  thereupon 
presented  in  this  shape  the  statement  to  the 
trial  Judge,  who  also  expressly  refused  to 
approve  it  stating  that  he  would  "prepare 
and  file  a  statement  of  facts  as  soon  as  pos- 
sible."   The  district  Judge  then  did  prepare, 
properly  certify  as  correct,  and  file  on  Sep- 
tember 13th  the  statement  of  facts,  consisting 
of  about  110  typewritten  pages.     Appellant 
also  shows  that  at  the  time  he  presented  said 
statement  to  the  trial  Judge  he  also  submitted 
to  him  for  approval  what  he  calls  his  "Bill  of 
Exceptions    No.   6,"   which   had   theretofore 
been  submitted  to  the  district  attorney,  who 
had  marked  his  "O.  K."  thereon  with  his 
initials,  and  they  asked  the  court  to  either 
approve  or  disapprove  the  same,  the  court 
stating  he  would  do  so  when  he  got  time, 
and  on  the  next  day  they  made  the  same  re- 
quest and  the  Judge  failed  to  either  approve 
or  disapprove  it,  and  that  no  such  bill  has 
been  filed  with  any  action  thereon  by  him. 

Upon  this  state  of  fact,  appellant  contends 
that  this  court  should  not  consider  the  state- 
ment of  facts  prepared  by  the  Judge,  but 
should  strike  It  out  and  reverse  this  case  be- 
cause he  was  deprived  of  a  statement  of 
facts.  He  relies,  among  other  cases,  on 
Wheat  V.  State,  181  S.  W.  456.  We  think  the 
Wheat  Case  does  not  sustain  him. '  In  that 
case,  we  showed  the  case  was  tried  on  March 
10th,  the  transcript  filed  in  this  court  May 
18th,  without  any  statement  of  facts  at  all; 
that  when  the  Judge's  attention  was  called 
to  this '  on  June  9th,  he  then  prepared  and 
filed  what  he  certified  to  be  the  evidence 
on  the  trial,  and  had  a  copy  of  this  himself 
then  sent  up  and  filed  in  this  court  on  June 
14th.  As  shown,  that  was  much  longer  than 
erven.  90  days,  when  only  20  days  was  allowed 
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record  at  all  aa  a  statement  of  facts  Is  re- 
quired to  be  in  misdemeanor  appeals,  and  the 
showing  there  was,  as  we  stated: 

"It  is  with  certainty  stiown  that  appellant 
used  all  the  diligence  the  law  required  of  him  to 
obtain  a  statement  of  fiicts,  and  that  he  was 
deprived  thereof  without  any  fault  on  bis  part" 

— and  Tinder  the  peculiar  circumstances  and 
fbcts  of  that  case  we  reyetsed  the  cause. 

In  several  cases  comparatively  recently 
we  have  carefully  investigated  and  reviewed 
the  statutes  and  decisions  on  such  questions 
as  this,  and  have  had  occasion  to  state  some 
of  the  rules  applicable  to  the  subject. 
Among  them  are  these: 

[1]  Ordinarily  no  statement  of  facts  or 
biUs  can  or  will  be  considered  by  this  court 
unless  properly  approved  and  signed  by 
some  Judge  authorized  to  do  so;  in  other 
Words,  the  attorneys  or  the  parties  them- 
selves cannot,  by  agreement,  dispense  with 
the  approval  and  signature  of  some  Judge 
authorized  to  act  in  such  matters.  Section 
696,  1  Branch's  An.  P.  0.,  p.  304;  Sorrell 
v.  State,  186  S.  W.  343.  Under  this  rule  and 
the  statute  and  the  authorities,  we  cannot 
consider  the  said  statement  prepared  by  the 
appellant,  as  he  contends  we  should. 

[2]  Another  rule  Is  that  If  an  appellsmt  la 
deprived  of  either  bis  bills  or  his  statement 
by  the  opposite  side  or  the  trial  Judge,  with- 
out any  fault  on  his  part,  and  when  he  has 
used  ail  the  diligence  necessary  on  his  part 
to  procure  such  documents,  he  Is  entitled  to 
a  reversal;  but,  as  stated,  he  must  use  all 
diligence  necessary  to  procure  these  docu- 
ments, and  the  fault  for  failing  to  procure 
them  must  not  lie  at  his  door.  If  he  falls 
and  the  fault  is  his  or  his  attorney's,  then 
be  is  not  entitled  to  a  reversal,  even  though 
he  gets  neither  bills  of  exceptions  nor  a 
statement  of  facts,  nor  both.  And,  as  other- 
wise expressed:  If  the  failure  to  have  a 
statement  of  facts  or  bills  filed  in  time  is 
due  to  the  neglect  of  defendant,  or  if  he 
fails  to  show  diligence,  or  fails  to  exhaust 
the  means  provided  by  law  to  obtain  these 
documents,  they  will  not  be  considered ;  nor 
In  such  event  will  the  Judgment  be  reversed 
for  failure  to  obtain  them.  Section  697,  p. 
306,  1  Branch's  An.  P.  C;  SorreU  v.  State, 
186  S.  W.  343.  In  the  SorreU  Case,  above 
cited,  186  S.  W.  344,  we  carefully  ctdlated  and 
dted  a  large  number  of  cases  wherein  It 
was  held  that  the  delay  and  negligence  of 
the  appellants  therein  were  such  as  would 
prevent  a  reversal,  because  they,  did  not 
sooner  present  their  bills  and  statement  of 
facts  and  have  them  acted  upon.  This  case 
presents  a  much  stronger  case  on  this  point 
than  any  of  thoae  cited. 

[3]  It  1>  dear  from  the  showing  made 
herein  that  the  appellant  failed  to  exhaust 
the  means  provided  by  law  to  obtain  his  bills 
of  exceptions,  and  that  the  delay  and  negli- 
gence in  not  having  them  presented  to  the 
Judge  before  he  did  does  not  entitle  him  to 
a  reversal. 


[4]  It  Is'  also  wdl  settled  that  wben  the 
duty  devolves  upon  the  court  to  prepare  a 
statement  of  facts,  he  shall  have  a  reason- 
able time  to  do  so,  and  if  he  does  bo  within 
such  reasonable  time,  this  court  wUl  con- 
sider the  same,  even  though  filed  after  the 
90  days  provided  by  law.  2  Vernon's  An.  C 
C.  P.  p.  837,  note  20.  In  this  instance,  Cbe 
appellant  took  88  days  of  his  90  allowed  by 
law  to  prepare  and  hand  to  the  trial  Jnd^ 
the  statement  of  facts  he  did  prepare  and 
hand  him.  It  was  practically,  if  not  physi-  I 
cally,  impossible  for  the  Judge  within  the  oth- 
er two  days  to  have  prepared  the  statement  of  i 
facts  which  he  did  herein.  He  stated  in  his 
refusal  to  approve  that  presented  to  him 
by  appellant:  "I  will  prepare  and  flle  a 
statement  of  facts  as  soon  as  possible."  He 
did  prepare  and  file  it  on  September  13th, 
whldi,  under  the  drcnmstances,  we  think, 
was  with  all  reasonable  dispatch,  and  no 
doubt  was  filed  as  soton  as  he  could  file  it, 
taking  into  consideration  the  discharge  of 
his  other  official  duties  as  welL  Under  the 
drcnmstances  of  this  case  and  the  law,  we 
think  it  our  duty  to  consider,  and  we 
have  considered,  the  statement  of  facts  pre- 
pared and  filed  by  the  court  herein,  and  the 
appellant  is  not  entitled  to  a  reversal  for 
failure  to  get  a  statement  of  facts,  or  be- 
cause the  court's  statement  was  filed  at  the 
time  it  was.  It  was  filed  in  this  court  weeks 
before  the  cause  was  reached  or  called  for 
submission. 

[S]  Appellant,  supported  by  two  compurga- 
tors, sought  a  change  of  venue  on  the  groimd 
that  there  was  so  great  a  prejudice  against 
him  that  be  could  not  obtain  a  fair  and  Im- 
partial trial  In  Potter  county.  The  district 
attorney  properly  denied  and  contested  this, 
and  also  denied  the  knowledge,  and  means  of 
knowledge,  of  the  compurgators.  AppeUaac 
introduced  only  five  witnesses  on  the  hearing. 
We  have  carefully  read  their  testimony,  and 
beUeve  that  it  failed  to  establish  appdlant's 
claim.  Besides,  the  evidence  in  the  case,  the 
result  of  the  trial  and  the  punishment  as- 
sessed satisfactorily  show  that  be  was  mis- 
taken in  making  the  dalm  he  did  for  a 
change  of  venue.  The  mle  Is  well  settled 
that  the  action  of  the  trial  conrt  changing, 
or  refusing  to  change,  the  venue  will  not  be 
revised  on  appeal,  unless  it  is  made  dearly 
to  appear  that  such  action  was  an  abuse  of 
the  discretion  confided  to  the  trial  Jndge,  and 
was  prejudicial  to  the  defendant.  2  VemoQ's 
An.  O.  C.  P.  p.  842,  and  cases  dted.  The 
action  of  the  ciourt  oa  this  point  sbows  no 
error. 

[1]  The  court  committed  no  error  In  re- 
fusing to  grant  him  a  continuance  on  his 
motion.  It  shows  no  diligence  whatever  to 
obtain  the  attendance  of  the  absent  witness; 
in  fact,  it  affirmatively  shows  no  diligence 
was  used.  Besides,  In  at  least  a  part  of 
what  appellant  dalmed  said  witness  would 
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aty,  he  himself  testifled  tbe  direct  re- 
se. 

[lie  court  gare  a  fair  and  full  diarge  on 
)ellant'8  claimed  BeU-defense  on  both  real 
1  apparent  danger,  although  It  Is  donbtfnl 
Jie  testimony  raised  the  1bsii&  The  teatl- 
ny  overwhelmingly,  both  by  all  disl&ter- 
ed  eyewltnonaoo  and  tbe  physical  tacts.  In 
ict  idiowed  that  appellant  killed  deceased, 
;  in  his  self-defense,  but  to  avenge  what 

claimed  was  Insnlttng  conduct  towards 

wife. 
Ve  think  the  testimony  did  not  call  for  a 
irge  on  threats  by  the  deceased.  Appel- 
t  requested  a  charge  on  the  subject,  but 
r  charge  asked  was  not  the  law,  and  should 
:  have  been  given.  Besides,  the  question 
Qot  presented  In  such  a  way  as  to  author- 

this  court  to  review  It  Ryan  v.  State, 
Tex.  Or.  E,  628,  142  S.  W.  878 ;  Byrd  v. 
ite,  69  Tex.  Or.  B..35,  151  S.  W.  1068,  and 
large  number  of  other  cases  unnecessary 
cite. 
Che  Judgment  Is  affirmed. 


tOLEOr  et  al.  v.  HTJI/SEY  et  aL    (No.  lOgO.) 

Court  of  Civil  Appeals  ef  Texas.    Amarillo. 
Oct.  11,  1916.) 

Afpbai.    akd    E>brob    «=9882  —   Sufkb- 
iDEAS  Bond— SuJfJioueiToy—AnotrwT— Stat- 

ITE. 

Where  there  was  a  money  Judgment  against 
lart  of  the  defendants,  and  a  decree  foreclosing 
ien  on  land  against  all  parties,  without  any 
ney  judgment  against  the  appeUants,  a  super- 
eas  bond  given  under  Rev.  St  1911,  art  2101, 
tb  a  nominal  penalty  of  1800,  not  double  the 
ooDt  of  the  money  Judgment  but  far  in  excess 
the  costs,  not  purporting  to  be  a  cost  bond 
der  article  2097,  and  further  condlticmed  un- 
•  article  2102,  providing  tor  a  supersedeas 
ere  the  Judgment  is  for  the  recovery  of  land 

other  property,  was  insufficient  where  the 

ney  judgment  exceeded  the  penalty  denoml- 

ted. 

Bd.  Note.— For  other  cases,  see  Appeal  and 

ror.  Cent  Dig.  H  2036-2041;  Dec.  Dig.  «=> 

2.J 

Appeal  ard  Ebbob  «S912S4(4)  —  Sopkbbb- 

>KA8  Bond— EiTEOT. 

Under  Rev.  St  1911,  art  2101,  providing  for 
laperaedeas  bond  where  the  Intennon  is  to  stay 
■  judgment  the  appellants,  where  the  bond  is  iu 
:  form  of  the  statute,  are  not  necessarily  re- 
ired  to  pay  the  judgment  in  the  event  of  de- 
it,  as  the  bond  is  merely  one  of  indemnity,  and 
t  one  of  penalty  for  tbe  amount  of  the  money 
Igment 

Ed.  Note.— For  other  cases,  see  Appeal  and 
Tor,  Cent  Dig.  |  47T2;  Dec.  Dig.  «=1234(4).] 

Appeal  fnun  District  Court,  Childress 
mnty;  J.  A.  Nabers,  Judge. 
Action  by  O.  W.  Hulsey  and  others  against 
H.  Dootoi  and  others.  Judgment  against 
irt  of  the  defendants,  with  decree  of  fore- 
Dsure  of  a  lien  on  land  against  Reunell  and 
e  Childress  Loan  &  Investment  Company, 
id  they,  with  others,  appeal  On  motion  to 
smiss  appeaL    Sustained. 


Jo&  H.  Aynesworth  and  W.  B.  Howard, 
both  of  Childress,  for  appellants.  M.  J. 
Hathaway,  Fires  &  Diggs,  and  J.  W.  David- 
son, all  of  Childress,  for  appellees. 

HENDRICKS,  J.  A  Judgment  for  money 
was  rendered  In  favor  of  certain  parties  end 
against  a  part  of  the  defendants  in  this 
cause,  not  necessary  to  enumerate,  and  In 
the  proceeding  a  decree  of  foreclosure  of  a 
lien  on  land  was  rendered  against  all  par- 
ties, among  whom  were  the  appellants  Ren- 
neU  and  the  Childress  Loan  A  Investment 
Company.  No  money  Judgment  was  render- 
ed against  them,  and  the  bond  on  appeal  ex- 
ecuted by  them  partakes  to  some  extent  of 
the  nature  of  a  cost  bond,  under  Rev.  St 
1911,  art.  2097,  has  some  of  the  attributes 
of  a  supersedeas  bond,  provided  by  article 
2101,  and  is  further  conditioned  under  arti- 
cle 2102,  also  providing  for  a  supersedeas, 
where  the  Judgment  is  for  the  recovery  of, 
land  or  other  proiperty.  In  effect  that  appel- 
lants will  pay,  if  the  Judgment  is  affirmed, 
the  value  of  the  rent  or  hire  of  the  property 
In  any  suit  which  may  be  brought  tberefor. 
The  nominal  penalty  in  the  tx)nd  is  the  sum 
of  $300,  which  is  twice  the  probable  amount 
of  the  costs,  fixed  by  the  derk  for  the  ap- 
peal of  the  case,  instead  of  double  the  amount 
of  the  monegr  Judgment  rendered  in  the  case ; 
but  it  also  stipulates  that  the  appeUants 
shall  perform  the  Judgment  of.  the  appellate 
courts,  if  rendered  against  them,  and  pay  all 
such  damages  as  may  be  awarded  agamst 
them,  likewise  the  value  of  the  rent  or  Ure 
of  the  property  as  stated. 

[1,2]  The  motion  to  dismiss  asserts  that 
the  obligation  is  conditioned  as  a  superse- 
deas bond,  but  is  Insufficient  In  that  the 
money  Judgment  exceeds  the  penalty  denom- 
inated. We  sustain  the  motion.  It  is  not  a 
supersedeas  bond  under  article  210L  In  that 
it  is  not  double  the  amount  of  the  Judgment ; 
It  is  not  a  cost  bond.  In  that  it  purports  to 
be  a  supersedeas  bond ;  and  we  conclude  that 
article  2102,  providing  for  a  supersedeas, 
where  land  or  other  property  is  recovered, 
has  no  application  whatever.  Abstractly  we 
concede  the  argument  that  tbe  courts  are 
reluctant  in  denying  the  right  of  appeal,  but 
the  statute  (article  2101),  literally  at  least, 
provides  for  a  bond  where  the  intention  is 
to  stay  the  Judgment  and  can  be  tuilowed. 
However,  appellants  ere  mistaken,  as  sug- 
gested in  their  reply  to  the  motion,  that  in 
this  character  of  case.  If  the  bond  is  in  the 
form  of  the  article  of  the  statute  for  super- 
sedeas, that  necessarily  they  would  be  re- 
quired to  pay  the  Judgment  In  the  event  of 
defeat  The  bond,  though  the  statute  should 
be  followed  to  gain  the  right  of  appeal,  is 
merely  one  of  Indemnity,  and  not  one  of 
penalty  for  the  amount  of  the  money  Judg- 
ment What  constitutes  the  indemnity,  as 
measured  by  any  rule  of  damages,  is  a  mat- 
ter of  subsequent  consideration  if  It  arises.. 


4s>For  otbar  caaas  im  same  tople  and  KBT-KUMBBR  In  all  Key -Numbered  Digests  and  Indexes 
188  S.W.-64 


Digitized  by 


Google 


1010 


188  SOUTHWESTERN  REPORTBB 


CPhc. 


Not  to  be  able  to  stay  the  execntioii  of  tlie 
Jndgment  of  foreclosure  might  be  a  great 
hardship  on  appellants,  but  not  to  sufficiently 
Indemnify  the  appellees,  In  the  event  of  a 
defeat,  when  retarded  In  the  collection  of 
their  Jndgment,  might  constitute  a  wrong  to 
them.  But  in  order  to  supersede,  we  think, 
as  said  by  Justice  Templeton,  In  the  case 
of  Adoue  V.  Wettermark,  28  Tex.  Civ.  App. 
596,  88  S.  W.  553,  "the  only  supersedeas  bond 
which  could  be  given  was  that  provided  by 
article  1404"  (now  arUde  2101).  The  obligors 
In  the  bond  In  that  cause  had  the  same  sta- 
tus. In  relation  to  the  judgment  rendered,  as 
the  appellants  here,  and,  while  the  language 
used  was  upon  a  turn  of  the  case  Involving 
a  recovery  on  the  bond  after  the  appeal  was 
determined,  we  think  the  rule  and  the  rea- 
soning are  correct,  and  the  case  affords  an 
able  discussion,  reinforced  by  the  denial  of 
a  writ  of  error,  on  a  question  otherwise  con- 
.slderably  vexed. 

The  motion  to  dismiss  is  sustained,  with 
the  right  to  appellants  under  the  statute  to 
prepare  and  file  a  sufficient  bond  within  15 
days  from  the  date  of  this  order. 


ATTAWAY     V.     SCHMIDT     &    MADIGAN 
GROCERY  CO.     (No.  6(J8.) 

(Court  of  Civil  Appeals  of  Texas.     M  Paso. 
Oct.  19,  1916.) 

1.  LivGBT  Stable  and  Oabaoe  Kbepebs  €=> 
6— Duty  of  Cabb  of  Hobsb— Meoioajl  Aid 
— "Obdinaby  Caee." 

It  was  the  duty  of  livery  stable  keepers  to 
use  ordinary  care  and  prudence  in  taking  care 
of  a  horse  placed  with  them  for  board  while  in 
their  custody  at  their  stable,  and  to  render 
proper  medical  aid  to  such  horse  after  it  was  in- 
jured, adopting  such  means  and  using  such 
methods,  in  so  doing,  as  was  least  likely  to  cause 
damage,  "ordinary  care"  being  that  degree  of 
care,   skiU,   and  diligence  which  an  ordinarily 

grudent  person  would  use  in  the  transaction  of 
is  own  Dusiness,  under  like  circumstances. 

[Ed.  Note. — ITor  other  cases,  see  Livery  Stable 
and  Garage  Keepers,  Cent.  Dig.  f  5 ;   Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ordinary  Care.] 

2.  LivEBT  Stable  and  Garage  Keepers  <S=3 
6— Injury  to  Horse— Nboliqence  —  Ques- 
tion SOB  Jury. 

In  an  action  for  the  value  of  a  horse  placed 
in  a  livery  stable  to  board,  a  charge,  submitting 
to  the  Jury  the  question  whether  it  was  negli- 
gence ror  the  stable  keepers  to  fail  to  employ  a 
veterinary  surgeon  to  treat  a  wound  received  by 
the  horse,  and  to  treat  it  themselves,  was 
proper. 

[Eld.  Note.— For  other  cases,  see  Livery  Stable 
and  Garage  Keepers,  Cent,  Dig.  §  5 ;  Dec.  Dig. 
<e=>6.] 

3.  Livery  Stable  and  Garage  Keepers  <S=> 
6— Liabilities  fob  Injtjbies  to  Horse  — 
Evidence. 

In  an  action  against  livery  stable  keepers 
for  the  value  of  a  horse,  the  owner  was  proper- 
ly permitted  to  testify  that  "defendant  told  him 
that  in  his  (defendant's)  opinion  it  was  not  nec- 


essary  to  have  a  veterinary  surgeon   to  treat 
the  horse  for  the  injury." 

[Bd.  Note.— For  other  cases,  see  Livery  Stable 
and  Garage  Keepers,  Cent.  Dig.  |  S;  Dec  Dig. 

<0 *6.3 

Appeal  from  Harris  Gotmty  Conrt;  Clark 
C.  Wren,  Judge. 

Suit  by  the  Schmidt  &  Madlgan  Groosy 
Company  against  David  Attaway.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

A.  B.  Wlls(m  and  Cole  ft  Cole,  all  of  Hous- 
ton, for  appellant  Harry  W.  Freeman,  of 
Houston,  for  appellee. 

HARPBR,  C  3.  This  case  was  filed  In 
the  Justice  conrt  by  appellee  against  appel- 
lant for  $176,  the  alleged  valne  of  a  borae 
placed  in  livery  stable  fbr  keep  and  board. 
Jndgment  was  for  appellee  both  In  Justice 
court  and  in  the  county  court  E'rom  the 
latter  this  appeal  is  perfected. 

The  appellant  urges,  first,  that  it  was  er- 
ror for  the  court  to  give  the  following  charge: 

"You  are  instructed  that  if  yon  find  that  the 
defendants'  failure,  if  any,  to  employ  a  veter- 
inary surgeon  to  treat  the  wound  of  said  horse 
within  a  reasonable  time  after  they  learned  of 
said  injury,  and  their  conduct  in  attempting  to 
themselves  treat  the  wound  was  negligence  and 
was  the  natural  and  probable  cause  of  said 
horse  contracting  the  disease  known  as  lock- 
jaw, and  that  its  death  was  the  natural  and 
probable  consequence  of  said  disease,  then  yoa 
should  find  for  plaintiff." 

"In  this  connection,  you  are  further  instmcttd 
that  it  was  the  duty  of  the  defendants,  as  care- 
takers of  this  horse,  to  see  that  the  wound  on 
the  horse  was  properly  treated,  and  that  if  de- 
fendants were  unwilling  to  render  such  medical 
aid,  it  was  their  duty  to  notify  plaintiff  accord- 
ingly, a  failure  to  perform  tUs  duty  would  be 
neghgence." 

The  propositloD  is: 

"Wlere  plaintiff  sued  for  damages,  alleging 
that  the  defendant  was  negligent  in  the  care  of 
a  horse  and  the  evidence  offered  shows  a  con- 
tract entered  into  for  boarding  a  horse,  and  no 
agreement  is  shown  to  have  been  entered  into 
by  defendants  to  give  the  horse  medical  treat- 
ment or  provide  a  veterinary  surgeon  if  the 
horse  became  injured,  the  court  erred  in  in- 
structing the  jury  tiiat  it  was  the  defendant's 
duty  to  furnish  a  veterinary  surgeon,  and  if  the 
defendants  failed  in  this,  they  would  be  gnilty 
of  negligence ;  there  being  no  evidence  to  sup- 
port the  charge." 

The  court  gave,  with  the  charge  complained 
of,  the  following  charge : 

"You  are  instructed  that  it  was  the  duty  of 
defendants  to  use  ordinary  care  and  prudence 
in'  taking  care  of  the  horse  of  plaintiff  while  in 
their  custody,  at  their  stable,  and  also  to  ren- 
der proper  medical  aid  to  said  horse  after  it 
was  injured,  adopting  such  means  and  using 
such  methods  in  so  taking  care  of  the  horse  as 
are  least  likely  to  cause  damage. 

"In  this  connection  you  are  further  instructed 
that  by  the  term  'ordinary  care'  as  used  in  this 
charge  is  meant  that  decree  of  care,  skill,  and 
diligence  which  an  ordinarily  prudent  i>ersQn 
would  use  in  the  transaction  of  his  own  business 
under  like  or  similar  drcumstances." 

[1, 2]  It  will  be  noted  that  the  charge  next 
above  quoted  gave  the  correct  rule  applicablfe 
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to  the  care  required  of  (stable  keepers  with 
respect  to  animals  In  their  charge,  and  It 
will  further  be  noted  that  the  charge  com- 
plained of  submits  to  the  Jury  the  question: 
Was  It  negligence  for  the  defendant  to  fall 
to  employ  a  veterinary  surgeon  to  treat 
the  wound  and  to  treat  it  themselves?  And 
it  does  not  charge  the  Jury  that  it  was  the 
duty  of  the  defendants  to  employ  a  veterin- 
ary surgeon,  but  leaves  that  matter  to  them 
under  the  other  portiws  of  the  charge. 

[3]  It  was  not  error  for  the  court  to  per- 
mit the  owner  of  the  horse  as  a  witness  to 
testify  that: 

"DefendaAt  told  him  Hiat  in  Ms  (defendant's) 
opinion,  it  was  not  necessary  to  have  a  veter- 
inary surgeon  to  treat  the  horse  for  the  Injury." 

Finding  no  error  in  the  record,  the  judg- 
ment must  be  affirmed ;  and  It  is  so  ordered. 


MACIK  et  aL  v.  GARRETT.     (No.  612.) 
(Court  of  Civil  Appeals  of  Texas.     Bl  Paso. 

Oct.  19,  1»16.) 
Vendor  and  Pubchaser  $=3315(3)  —  Action 

FOR  Prics— Assumption  or  Notm. 
In  an  action  on  notes  for  part  payment  of 
land,  based  as  to  one  defendant  on  bis  alleged 
assumption  thereof  on  his  purchase  of  the  lanQ 
from  another  defendant,  evidence  that  the  land 
had  not  been  deeded  to  him,  but  he  had  merely 
talcen  and  forfeited  an  option,  held  insufficient 
to  show  his  assumption  of  the  notes. 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  931;  Dec.  Dig.  «=> 
S16(S).] 

Appeal  from  District  Court,  Burleson  Coun- 
ty;   Ed.  R.  Sinks,  Judge. 

Action  by  Jesse  Garrett  against  J.  F.  Madk 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant Mikeska  appeals.  A£Srmed  as  to 
the  named  defendant  and  another,  and  re- 
versed and  rendered  In  favor  of  defendant 
Frank  J.  Mlkeska. 

C.  S.  Williams,  of  Caldwell,  and  W.  W. 
Searcy,  of  Brenham,  for  appellant. ,  A.  B. 
Gcrland,  R.  J.  Alexander,  and  Jesse  Garrett, 
all  of  Caldwell,  for  appellee. 

HARPER,  C.  J.  Appellee  instituted  this 
suit  against  J.  F.  Madk,  Frank  J.  Mikeska, 
and  Joe  EMk  on  nine  promissory  notes 
amounting  to  $3,750.  The  notes  were  execut- 
ed by  Madk  payable  to  Jesse  Garrett  in  part 
payment  for  100  acres  of  land. 

As  to  the  cause  of  action  against  appel- 
lants, appellee  set  up  that  after  the  sale  of 
the  land  to  Macik  he  (Madk)  sold  to  Mikes- 
ka, and  that  in  the  deed,  as  a  part  considera- 
tion, Mikeska,  as  a  part  payment  of  the  pur- 
chase price,  assumed  the  payment  of  the 
«ald  notes  from  2  to  9,  Induslve.  Appellant 
denied  that  he  purchased  the  land  or  assumed 
the  notes.  Tried  before  Jury,  and  verdict 
and  Judgment  rendered  for  appellee  against 
the  defendants  Madk  and  Mikeska.  Mikeska 
appeals,  and  urges  that  the  court  erred  in 
^ot  instructing  verdict  for  him  in  two  as- 


signments, upon  the  grounds  that  the  evi- 
dence is  not  of  sudi  probative  force  as  to  be 
the  basis  of  a  Judgment  against  him,  in  that 
there  is  no  evidence  that  Macik  ever  execut- 
ed a  deed  to  him  for  the  100  acres,  nor  any 
evidence  that  he  assumed  the  payment  of  the 
notes  sued  upon. 

In  order  to  sustain  this  judgment  against 
appellant,  Mikeska,  there  must  be  affirmative 
evidence  that  Madk,  appellee's  immediate 
grantee,  sold  to  appellant  the  land  in  con- 
troversy, executed  a  deed  to  him,  1.  e.,  that 
a  deed  was  prepared,  signed,  acknowledged, 
and  delivered  to  Mikeska,  and  that  Mikeska 
agreed  as  a  part  consideration  for  the  con- 
veyance to  pay  the  notes  to  appellee  which 
Madk  had  theretofore  made. 

There  is  evidence  that  a  deed  was  pre- 
pared, and  that  it  redted  the  consideration 
to  be  some  casfi  and  the  assumption  of  the 
notes  sued  on,  but  there  is  no  evidence  that 
it  was  executed  by  Madk.     Madk  testified: 

"I  am  the  one  that  bought  a  place  from  Mr. 
Garrett.  I  don't  know  anything  about  Mr. 
Garrett  preparing  a  deed  from  myself  and  wife 
to  Frank  J.  Mikeska.  I  heard  it  was  prepared. 
I  didn't  see  it.  Myself  nor  my  wife  have  never 
made  a  deed  and  acknowledged  it  before  any 
one  nor  delivered  it  to  MikesKa.  I  signed  this 
instrument  (an  option  contract  then  introduced 
in  evidence  which  provided  that  in  case  of  fail- 
ure of  Mikeska  to  take  the  land,  he  forfeited 
?250)." 

Mikeska  testifled  that  he  took  an  option 
on  the  land  as  stated  by  Madk,  and  that  he 
did  not  close  the  deal,  but  forfeited  his  $250, 
rather  than  to  take  the  land  at  the  price  fix- 
ed. Tbere  was  no  deed  produced  in  evi- 
dence, none  on  record,  nor  is  there  any  evi- 
dence that  snch  a  deed  as  contended  for  by 
appellee  was  acknowledged. 

Appellee  contends  that  the  circumstances 
are  suffldent  to  sustain  the  verdict  of  the 
Jury  that  such  deed  was  executed.  Having 
carefully  examined  the  entire  statement  of 
facts,  we  conclude  that  there  is  no  evidence 
upon  the  matters  above  enumerated  to  be 
essential  to  plaintiff's  cause  of  action  upon 
which  to  base  a  Judgment 

The  facts  appear  to  have  been  fully  devel- 
oped upon  the  trial,  so  the  cause  will  be  af- 
firmed as  to  Madk  and  Elslk,  and  reversed 
and  Judgment  here  rendered  in  favor  of  ap- 
pellant, F.  J.  Mikeska. 


PANHANDLE  &  S.  F.  RT.  CO.  v.  NORTON 
et  aL    (No.  1030.) 

((3oart  of  Civil  Appeals  of  Texas.     Amarillo. 
Oct.  18,  1916.    Rehearing  De- 
nied Nov.  8,  1916.) 

1.  Carribrs  <s=>229(2)— Litx  Stook— Meas- 
ure or  Damaoks. 

The  measure  of  damages  for  negligent  in- 
jury of  cattle  in  transit  is  the  same  whether 
they  are  for  Immediate  sale  on  the  market  or 
for  pasture. 

[Eil.    Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  i  964;    Dec.  Dig.  «=»229(2).]. 
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2:  Oabbiebs  «=s>228(3)  —  Lrm  Stock  — InnT' 

SIKS— Impboved  GONDmON. 
Tht  carrier,  when  sued  for  injuries  to  cat- 
tle in  transit,  may  offer  evidence  of  im^roTe- 
ment  of  auch  cattle  or  recovery  from  their  in- 
Jnriei,  not  for  the  puniose  of  showins  that  there 
were  no  damages,  out  to  show  the  extent  of  the 
injury  to  the  cattle  at  the  time  of  their  arrival 
and  the  resulting  damages. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  g  860;    Dec.  Dig.  i3=»228(8).] 

8.  Appeal  and  Ebbob  i8=9l033(5)— Habuuiss 

EbBOB  —  iNSTBUOnONS  —  INJUBIB8   TO    LiTK 

Stock. 
In  suit  to  recover  damages  for  alleged  negli- 
gent injuries  to  cattle  in  transit,  a  charge  to 
find  for  the  carrier  if  the  cattle  entirely  recov- 
ered and  were  of  value  equal  to  that  before  ship- 
ment, while  erroneous,  since  the  shipper  would 
be  entitled  to  damages  as  of  the  date  of  deliv- 
ery, cannot  be  complained  of  by  the  carrier. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4056 :  Dec.  Dig.  «=»1033(6) ; 
Trial,  Cent  Dig.  |  587.]  * 

4.  Cabeekbs  <3=s»230(12)— Live  Stock  — Iwjxr- 

BIES— lUPBOVED  CONDITIOn. 

In  a  suit  for  damages  for  alleged  negligent 
injtiry  to  live  stock  in  transit  a  charge  to  con- 
sider the  extent  of  recovery  of  the  cattle  from 
their  injuries,  and  if  recovery  was  complete,  to 
find  for  the  carrier,  is  not  objectionable  as  con- 
fining consideration  to  complete  recovery. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  §  961 ;    Dec.  Dig.  (S=>230(12).] 

6.  Damaobs  €=>e2(3)— MmoATioN. 

Ordinarily  it  is  the  duty  of  the  injured  par- 
ty to  use  ordinary  or  reasonable  care  to  lessen 
the  damages  or  preserve  the  property ;  the  bur- 
den to  show  that  he  has  not  done  so  being  up- 
on the  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  88  124-127 ;   Dec.  Dig.  «=>62{3).] 

6.  Gabbiebs  «=3229(2)  —  iNjrimiEa  to   Lxyk 
Stock— Measubb  of  Dakagks. 

Where  live  stock  were  negligently  killed  in 
transit  and  the  shipper  removed  their  hides  and 
sold  them,  the  earner  should  be  allowed,  not  the 
actual  price,  but  the  market  value  at  the  time 
and  place  where  the  hides  were  removed. 

[EM.  Note.— For  other  cases,  see  Carriera, 
Gent  Dig.  g  964 ;    Dec.  Di«.  «=>229(2).] 

7.  Cabbiebs   «=>226(1)  —  Injubiks  to  Livx 
Stock— Measube  of  Damages. 

A  shipper  cannot  recover  as  damages  for  In- 
juries to  live  stock  in  transit  an  amount  al- 
leged to  have  been  expended  for  medicines  and 
care,  in  the  absence  of  showing  that  snch 
amount  was  reasonable  and  necessary. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  88  957,  958;    Dec.  Dig.  <8=»228(1).] 

Appeal  from  Deaf  Smith  County  Court, 
Jas,  A.  Hughes,  Judge. 

Action  By  E.  H.  Norton  and  others  against 
the  Panhandle  &  Santa  Vi  Railway  Com- 
pany. Jndgmeqt  for  plainttfTs,  and  defend- 
ant appeals.  Reversed,  with  provisicm  for 
afl^irmance  on  filing  remittitur. 

Terry,  Cavln  A  Mills,  of  Galveston,  and 
Madden,  Trulove,  Rybum  ft  Pipkin,  of  Ama- 
rlUo,  for  appellant  Russell  ft  Dameron,  of 
Hereford,  for  appellees. 

HUFF,  0.  J.  This  Is  an  appeal  from  a 
judgment  for  $350,  damages  alleged  to  have 
been  sustained  to  a  shipment  of  189  head  of 
cattle,  shipped  by  the  appellees  Norton,  from 


Quanah,  Tex.,  to  Herefoid,  Tez.,  tuvet  appel- 
lant's line  of  road.  The  cattle.  It  Is  alleged, 
were  delivered  to  appellants  at  AmarUlo, 
Tez.,  and  up  to  that  point  had  arrived  safe- 
ly; that  the  appellants  negligently  handled 
the  shipment  so  as  to  seriously  injure  a  great 
number  of  the  cattle,  8  head  of  the  cows  dy- 
ing soon  after  their  arrival  at  Hereford,  48 
head  of  the  cows  being  bruised,  etc.,  damaged 
$0  per  head,  the  leg  of  a  calf  broken,  etc, 
and  other  damages  to  other  animals. 

The  first  assignment  assails  the  sixth  para- 
graph of  the  court's  charge.  That  part  of 
the  charge  objected  to,  after  charging  that 
the  measure  of  damages  was  the  difference 
between  the  market  value  of  the  cattle  in 
the  condition  In  which  they  arrived  and  the 
condition  in  which  they  should  have  arrived. 
If  without  Injury  from  the  negligence  alleged. 
Is  as  follows: 

"And  in  arriving  at  the  amount  of  your  dam- 
ages for  the  cattle  skinned  and  bruised,  if  you 
find  any  damages,  you  will  take  into  considera- 
tion the  extent  of  the  recovery  from  such  in- 
jury, and  should  you  find  and  believe  that  said 
animals  entirely  recovered  from  such  injuries, 
and  were  after  such  recovery  of  the  same  or 
^eater  market  value  as  they  would  have  been 
if  such  injury  had  not  occurred  in  the  first  in- 
stance, then  you  will  find  against  the  plaintiff 
and  in  favor  of  the  defendant." 

The  first  proposition  Is  to  the  effect  that 
It  was  error  to  charge  that  the  animals  must, 
after  recovery,  be  of  value  equal  to  or  great- 
er than  before  the  Injury ;  that  the  jury  was 
entitled  to  consider  the  recovery  In  connec- 
tion with'  the  Injury  at  their  arrival ;  second, 
that,  the  measure  of  damages  being  the  dif- 
ference In  their  market  value,  the  subsequent 
recovery  could  only  be  considered  as  to  the 
extent  of  such  Injuries. 

[1]  The  cattle  were  not  shipped  for  im- 
mediate sale,  but  to  be  placed  on  the  pas- 
ture. It  Is  now  the  settled  rule  in  this  state 
that  the  measure  of  damages  is  the  same  on 
cattle  shipped  for  pasture  as  for  those  for 
Immediate  sale  on  the  market  "To  make 
the  plaintiff  whole,  he  should  recover  a  suf- 
ficient sum  to  enable  him  to  sell  the  Injured 
property  and  replace  It  with  that  which  Is 
uninjured."  Railway  Co.  v.  Stanley,  89  Tex. 
42,  33  S.  W.  109;  Railway  Co.  v.  Word,  51 
Tex.  av.  App.  206,  111  S.  W.  753;  Railway 
Co.  V.  Llndsey,  175  S.  W.  708;  RaUway  Co. 
V.  Reed,  165  S.  W.  4;  Railway  Co.  v.  Mul- 
key,  159  S.  W.  Ill;  RaUway  Co.  v.  Holmes, 
177  S.  W.  605, 

[2,  3]  The  carrier  may  offer  evidence  of  the 
Improvement  of  the  cattle,  or  that  they  re- 
covered from  their  Injuries,  not  for  the  pur- 
pose of  showing  there  were  no  damages  at 
the  time  of  the  Injury,  but  their  Improved 
Condition  Is  for  the  consideration  of  the  jury 
so  they  may  ascertain  from  thMr  then  condi- 
tion, and  the  other  facts,  the  amount  of  in- 
jury the  cattle  sustained  at  ttm  time  of  theli 
arrival  and  the  damages  which  flow  from 
It  It  is  held  in  the  Lindsey  and  Mnlk^ 
Oases,  supra,  that  a  charge  to  that  effect, 
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faoweger,  would  be  upon  the  weigbt.of  tbe 
evidence;  tbat  It  would  be  a  suggeBtlon  by 
tbe  coart  tbat  such  facts  had  been  proven. 
The  court  should  not  single  out  that  special 
fact,  a^  espedally  direct  tbe  attention  of 
tbe  Jury  to  a  consideration  of  these  particu- 
lar facts.  In  the  first  part  of  the  charge 
quoted  the  Jury  are  told  to  "take  Into  con- 
sideration tbe  extent  of  recovery  from  such 
injury."  The  recovery  of  the  cattle  to  be 
considered  by  tbe  Jury  would  be  for  tbe  bene- 
fit of  appellant.  The  charge,  Instructing  tbe 
Jury  that  if  they  believed  the  cattle  entirely 
recovered  and  were  of  equal  or  greater  val- 
ve^ to  find  for  appellant,  was  favorable  to 
appellant  TUa  portion  of  the  charge  was 
error,  but  it  was  an  error  against  appellees 
and  In  favor  of  the  appellant  It  the  cattle 
were  Injured  upon  arrival  appellees  were  en- 
titled to  their  damages.  If  tbe  cattle  subse- 
quently recovered,  this  would  not  defeat  tbe 
damages  for  the  Injury  upon  arrival.  We 
do  not  see  bow  this  charge  could  have  oper- 
ated to  the  injury  of  the  appellant  or  af- 
ford a  Just  ground  for  coipplalnt  In  tbe 
Word  Case,  57  Tex.  Olv.  App.  206,  111  S.  W. 
763,  supra,  It  la  said: 

"To  hold  otherwise  is  to  adopt  a  less  certain 
rule,  and  to  give  the  carrier  the  benefit  of  the 
increased  time  and  hazard  involved  in  a  recov- 
ery from  the  injuries.  Of  course,  facts  sabse- 
auent  to  the  arrival  of  injured  cattle,  such  as 
low,  rapid,  or  ultimate  or  entire  recovery,  may 
be  looked  to  in  ascertaining  what  was  the  reid 
condition  and  loss  at  the  time  of  arrival,  but,  as 
Stated,  in  every  case  the  measure  of  the  ship- 
per's oamage  Is  to  be  fixed  as  of  the  time  of  the 
arrival  of  the  injured  cattle  at  the  point  of 
destination." 

The  charge  complained  of  gave  appellant 
tbe  benefit  of  a  recovery,  and  authorized  the 
Jury  to  release  It  from  all  damages,  If  entire 
recovery  was  found  by  the  Jury.  Such  was 
the  eCTect  of  the  charge,  and  therefore  to  ap- 
pellant's interest  and  not  to  its  Injury.  For 
this  reason  we  overrule  tbe  first  assignment 
of  error. 

[4]  Tbe  second  and  third  assignments  are 
overruled  for  tbe  reasons  given  In  overruling 
tbe  first  assignment  Tbe  appellant's  con- 
tention that  the  charge  confined  the  Jury  to 
the  full  recovery  we  do  not  think  Justified. 
The  Jury  were  first  directed  to  consider  the 
"extent"  of  the  recovery  of  the  cattle  In  es- 
timating the  damages;  and,  second,  it  they 
found  entire  recovery,  to  find  for  tbe  rail- 
way. This  was  not  a  matter  of  which  appel- 
lant could  complain. 

[f ,  6]  The  fourth  assignment  complains  of 
the  fifth  paragraph  of  the  charge,  which  di- 
rected tbe  Jury  that  they  would  allow  tbe 
appellant  the  market  value  of  three  bides, 
taken  from  cows  and  one  from  a  calf,  at  the 
time  the  hides  were  removed.  It  appears 
tbe  four  animals  died  and  were  skinned  by 
appellee  and  the  bides  saved.  The  testimony 
sliows  that  green  hides  were  worth  five  cents 
per  pound  at  tbe  time  of  removal,  and  that 
In  their  condition  when  sold  at  Hereford  ap- 
pellee received  about  seven  cents  per  pound. 


The  appelleee,  in  fhebr  petition,  offered  to 
credit  appellant  with  tlie  market  value  of  tbe 
bides  at  tbe  time  of  their  removaL  Tbe  ap- 
pellant did  not  claim  this  offset  in  its  an- 
swer. If  under  tbe  pleadings  appellant  was 
entitled  to  anything.  It  occurs  to  us  the  court 
adopted  tbe  correct  measure  of  damages  or 
offset ;  tbat  is,  the  value  of  the  hides  at  the 
time  and  place  of  removaL  Ordinarily  It  Is 
the  duty  of  the  Injured  party  to  use  ordinary 
or  reasonable  care  to  lessen  thie  damages  or 
preserve  the  property.  If  he  has  not  done  so, 
the  burden  is  on  the  wrongdoer  to  show  It 
Necessarily,  there  Is  some  labor,  cost,  and 
trouble  in  removing  the  hide  of  an  animal 
and  in  preparing  it  for  market  The  party 
performing  the  work  necessary  should  be 
entitled  to  be  reimbursed  therefor.  Appel- 
lant, by  its  evidence  or  pleading,  makes  no 
allowance  therefor.  The  court,  we  think, 
adopted  a  more  correct  rule  as  to  the  cred- 
it to  wbicb  appellant  was  entitled,  if  any- 
thing. Out  of  the  injury  appellees  saved,  for 
the  benefit  of  appellant,  tbe  hides,  and  al- 
lowed appellant  the  full  market  value  of  tbe 
hides  at  the  time  and  place  of  their  removal, 
charging  it  nothing  for  their  services  In  do- 
ing so.  This  assignment  Is  overruled,  to- 
gether with  the  fifth  assignment,  presenting 
the  same  question,  upon  refusal  of  a  special 
instmctlon. 

[7]  The  sixth,  seventh,  and  eighth  assign- 
ments present  tike  question  as  to  whether  the 
pleadings  and  evidence  authorized  the  charge 
of  the  cou|t  in  submitting  the  issue  to  tbe 
Jury  as  to  whether  $10  for  medicine  and  $10 
for  labor.  In  doctoring  the  cattle  Injured, 
were  reasonable  and  necessary.  Assignment 
6  asserts  there  was  no  pleading  authorizing 
its  submission.  Assignment  7  is  that  the 
court  erred  in  refusing  a  special  instruction, 
to  the  effect  that  the  Jury  should  find  against 
both  items.  Assignment  8,  that  the  charge 
of  tbe  conrt  in  submitting  the  item  for  $10 
for  medicine  used  in  treating  .the  cattle  was 
error,  because  there  was  no  evidence  what 
the  medicine  was  reasonably  worth,  or  what 
was  paid  for  it  First  The  pleadings  would 
have  been  subject  to  a  special  exertion  on 
these  items,  but,  in  tbe  absence  of  such  ex- 
ception. It  was  sufficient  to  admit  the  proof 
that  the  medicine  and  labor  furnished  were 
reasonably  necessary.  Therefore  assignment 
6  Is  overruled.  Second.  Hie  specially  re- 
quested instruction  directs  a  finding  against 
both  items.  There  Is  sufficient  evidence  that 
the  labor  done  and  tbe  charge  therefor  were 
reasonable  and  necessary.  The  seventh  as- 
signment Is  overruled.  Third.  The  evidence 
does  not  show  the  amount  paid  for  the  medi- 
cine, or  that  tbe  price  paid  was  reasonable 
and  necessary.  Tbe  eighth  assignment  should 
be  sustained.  A  remittitur,  therefore,  will  be 
required  of  $10,  to  be  filed  in  16  da^s  from 
this  date.  Wheeler  y.  Tyler,  S.  K.  Ry.  Oo., 
91  Tex.  366.  43  S.  W.  876. 

The  ninth  assignment  Is  overruled.  With- 
out discussing  the  evidence,  we  believe  it  to 
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be  soffldent  to  snpport  the  amount  of  dam- 
ages recovered,  except  the  |10  for  medicine. 
The  jndgment  most  be  reversed  npon  that 
ground,  unless  the  appellees  shall  enter  a  re- 
mittitur of  the  sum  of  $10  within  15  days 
from  this  date,  in  which  event  the  jndgment 
will  be  affirmed,  at  the  cost  of  api>eUees. 


AMERICAN  NAT.  BANK  OP  FT.  WOBTH 
V.  STRONG.    (No.  7739.) 

(Coart  of  Civil  Appeals  of  Texas.    Dallas.    Jolj 
1,  1916.    Rehearing  Denied  Oct.  14,  1916.) 

1.  ExEcmnow  «=>172(6)— Temporabt  Injttho- 
TioN—ArFiDAvrrs— Positive  NESS. 

Upon  petition  for  temporar;  injanction  re- 
straining the  sale  under  execution  of  lands,  affi- 
davits annexed  to  the  petition,  stating  that  the 
land  was  exchanged  by  petitioner  for  his  home- 
stead, were  sulficient  to  authorize  the  injunc- 
tion, although  one  of  them  stated  such  facts 
not  positively  but  as  true  to  the  best  of  afSant's 
knowledge  and  belief. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §S  536,  537;  Dec.  Dig.  «8=>172(6).] 

2.  Injunction   ®=»]22— Tempobakt   lujnwo- 
TION— Ajfidavitb— PosmvENEss. 

The  verification  of  a  petition  for  a  writ  of 
injunction  stiould  state  positiveljr  that  the 
grounds  alleged  therein  are  true. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  fj  262-268;  Dec.  Dig.  i8=>122.] 

S.  Homestead  <s>209— Pboceeds  of  Hohe- 
sn-EAD  — Land  Exohanoed  —  Levy  Within 
Six  Months. 
Where    levy    of   execution    upon    land    ex- 
changed for  homestead  of  the  Judgment  debtor 
is  made  within  six  months  after  tne  exchange, 
sale  thereunder  will  be  restrained  by  injunction, 
although  the  six  months  has  expired;    the  levy 
made  within  such  time  being  wholly  ineffectual 
[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  SS  389,  390;  Dec.  Dig.  •S=>209.1 

Appeal  from  District  Court,  Van  Zandt 
County ;  R.  W.  Smith,  Judge. 

Suit  by  Sterling  P.  Strong  against  the 
American  National  Bank  of  Ft  Wortb. 
From  an  order  granting  temporary  lojono- 
tloD,  defendant  appeals.     Affirmed. 

Bryan,  Stone  &  Wade  and  W.  C.  Blalock, 
all  of  Ft.  Worth,  for  appellant  Glbbard  & 
Tlsdale,  of  WUls  Point,  for  appellee. 

BAINEY,  C.  J.  This  Is  an  appeal  from  an 
order  of  the  district  judge  of  Van  Zandt 
county,  Tex.,  granting  a  temporary  Injunction 
restraining  the  sale  of  certain  lands  under 
execution.  The  petition  shows  that  the  ap- 
pellee,'  Strong,  exchanged  his  homestead  for 
the  land;  that  within  six  montlis  of  said 
exchange  the  appellant  bank  caused  an  ex- 
ecution Issued  by  virtue  of  a  judgment 
against  Strong  and  others  to  be  levied  on 
same,  and  the  land  was  to  be  sold  by  virtue 
of  such  execution. 

[1]  Xbe  appellee's  affidavit  to  the  petition 
was  that  the  allegations  were  true  to  the 
"best  of  his  knowledge  and  belief."  In  ad- 
dition to  api)ellee's  affidavit  were  two  affida- 


vits of  other  parties  wbl£h  stated  ttfat  to 
their  knowledge  the  land  was  exchanged  for 
the  homestead,  and  one  of  them  states  that 
no  money  was  paid  by  appellee  In  the  ex- 
change, in 

[2]  The  verification  of  a  petition  for  the 
writ  of  injunction  was  to  show  that  the 
grounds  alleged  therein  are  true.  The  affida- 
vit of  appellee  was  defective  In  not  stating 
positively  the  allegations  were  tme,  bnt  we 
think  the  other  affidavits  annexed  to  the  peti- 
tion were  sufficient  to  antborize  tbe  action 
of  tbe  Jndge  In  granting  the  writ 

[3]  Appellant  urges  that  tbe  six  months  al- 
lowed for  the  dlsiK>sltlon  of  tbe  land  has  tx- 
pired  and  the  injunction  should  be  dissolved. 
Tbe  levy  of  the  execution  was  made  within 
the  six  months  after  tbe  exchange  and  la  In- 
effectual, if  the  land  was  acquired  In  ex- 
change for  a  homestead.  Witt  v.  Teal,  197 
S.  W.  802.  Therefore  as  to  this  Injnnctlwi  It 
will  not  be  dissolved,  bnt  tbe  action  of  tbe 
lower  court  will  be  affirmed. 

Affirmed. 


ROBBBTS  V.  ATWOOD  et  ax.    (No.  600.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
Oct  19, 1916.) 

1.  Appeal  aito  Ebbob  «=>  1011(1)— Cortbacts 
—Actions— Rbcovebt—Biqht  to. 

Plaintiff,  the  remote  warrantor,  undertook 
to  perfect  defendants'  title  to  a  portion  of  land; 
the  contract  providing  that  title  sboula  oe 
perfected  withm  a  reasonable  time,  that  suit 
to  perfect  title  should  be  begun  within  six 
months  and  prosecuted  with  reasonable  dili- 
gence, and  that  title  should  be  approved  by  de- 
fendants' attorneys.  Defendants  attorneys  tes- 
tified tliat  they  did  not  approve  the  title  of- 
fered by  plaintut,  and  there  was  testimony  deny- 
ing any  waiver  of  the  time  limit  BelA,  that 
assignments  of  error  that  the  uncontradicted 
evidence  showed  compliance  with  the  require- 
ments of  the  contract,  and  a  waiver  of  the  time 
limit,  could  not  be  sustained,  though  it  ap- 
peared the  court  found  that  plaintiff  had  per- 
fected the  title. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  3983-3988;  Dec  Dig.  «=» 

2.  Contbacts    «=>327(1)  — Actions— Condi- 
tion Pbecedent. 

Approval  of  title  by  defendants'  attorneys 
being  a  condition  precedent  to  plaintiff's  right 
to  recover  under  the  contract,  and  the  attor- 
neys' disapproval  not  being  alleged  or  shown 
to  be  arbitrary  or  in  bad  faith,  no  recovery  can 
be  had. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  t§  1563-1670;  Dec.  Dig.  «=»327(1)J 

3.  CoNTaAOTS  «=»278(1>— Pebfobmancb. 

As  the  contract  recited  that  defendants'  ti- 
tle was  imperfect,  plaintifTs  assignment  of  er- 
ror that,  as  defendants  deraigned  title  through 
him  and  a  credit  had  been  allowed  on  account 
of  the  imperfection,  it  was  inequitable  for  them 
to  retain  title,  cannot  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  $g  1207-1213;  Dec.  Dig.  <&=>278(l).l 

4.  Judgment   €=»251(1)— Confobmitt  to   Is- 

BUEa— CONTBACT. 

Plaintiff  conveyed  land  by  warranty  deed  to 
defendants'    grantors,   who  on  transferring   it 
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Fendants  received  yendors'  lien  notea,  tlie 
>f  which  provided  for  a  deduction  in  case 
o  certain  portions  was  not  perfected.  The 
lote  passed  to  plaintiff,  and,  title  not  be- 
:rf  ected,  he  entered  into  a  contract  where- 
fendants  were  to  pay  him  the  amount  of 
eduction  for  perfecting  their  title.  Held, 
n  a  suit  merely  for  the  agreed  price,  where 
ontract  made  no  provision  that  any  sub- 
ntly  acquired  title  should  not  inure  to  the 
it  of  defendants,  it  was  improper  for  the 

to    find   that   the   subsequently   acquired 
did  not  pass  under  the  warranty. 
.   Note.— For  other  cases,  see  judgment. 

Dig.  i  437;   Dec.  Dig.  <S=>251(1)J 

peal  from  District  Court,  Harris  Coun- 
(Vm.  Masterson,  Judge, 
tlon  by  Ingham  S.  Roberts  against  T.  J. 
lOd  and  wife.  From  a  Judgment,  both 
es  appeaL  Judgment  affirmed  on  plain- 
appeal,  and  reformed  on  defendants'  ap- 


£.  Simmons,  John  B.  Warren,  and  Qult- 

Flnlay,  all  of  Houston,  for  appellant 

ard  &  Kendall,  of  Houston,  for  appel- 


ALTHALIi,  J.  Ingham  S.  Roberts 
gfat  this  salt  against  T.  J.  Atwood  and 
L.  Atwood,  the  facts  at  issue  being,  sub- 
tially:  That  on  the  18th  day  of  Febru- 
19U,  he  conveyed  by  warranty  deed  to 
i  Stratmann  three  acres  of  land,  and  In- 
ing  within  Its  metes  and  bounds  a  strip 
lud  on  the  north  side  of  said  three-acre 
t  of  the  width  of  30  feet,  and  a  strip  of 

along  the  south  side  of  said  three-acre 
t  of  the  width  of  60  feet.  That  AUce 
tmann,  Joined  by  her  husband,  by  war- 
y  deed,  conveyed  the  same  property,  In- 
ing  the  said  two  strips  of  land,  to  appel- 

T.  J.  and  Ida  L.  Atwood,  retaining  a 
tor's  lien,  for  which,  as  a  part  consldera- 
,  appellees  executed  their  three  notes,  ag- 
ating  $1,921.50;  the  notes  bearing  8  per 
.  interest  and  providing  for  attorney's 
.  That  at  the  time  of  the  execution  of 
deed  from  Alice  Stratmann  and  husband 
ppellees,  objection  was  made  by  the  at- 
eys  for  appellees  to  the  title  to  said  two 
>s  of  land.  The  trade,  however,  was 
sd ;  the  entire  three  acres,  including  both 
>s,  being  conveyed  by  Alice  Stratmann 
her  husband  to  appellees,  with  the  agree- 
t  in  the  third  note  that: 
n  the  event  the  record  title  Is  not  perfect- 
n  us  (Alice  Stratmann  and  husband)  by  the 
I  this  note  is  due  as  to  the  two  strips 
md,  one  30  feet  in  width  off  the  north  end 
he  tract  herein  described,  and  one  60  feet 
the  south  end  thereof,  there  shall  be  cred- 
on  this  note  the  sum  of  three  hundred  and 
y  three  dollars  and  twelve  cents." 

he  title  to  said  strips  of  land  had  not 
1  perfected  when  the  note  became  due. 
lerts,  who  had  conveyed  the  land  to  Alice 
itmann  purchased  the  said  third  Atwood 
i.  After  the  maturity  of  the  note,  on,  to 
,  December  1,  1913,  the  Stratmauns  and 
)ert8  executed  a  release  of  the  vendor's 
I  ugalpstthe  entire  tract  of  land,  includ- 


ing the  two  strips.  The  release  was  made 
upon  the  payment  to  the  Stratmanns  by  ap- 
pellees of  the  amount  of  the  purchase  money 
less  the  credit  of  said  $363.12.  On  the  same 
day  (December  1,  1913)  appellees  entered  in- 
to a  written  agreement  with  appellant,  re- 
citing the  facts  above  stated,  and  the  stipula- 
tion as  to  conditional  payment  of  the  $363.12. 
The  contract  provides:  . 

"And  because  of  said  stipulation  and  of  tb« 
fact  that  the  title  to  said  land  was  not  per- 
fected as  therein  provided  for,  the  credit  of 
$363.12  was,  at  the  maturity  of  said  note,  made 
thereon,  and,  whereas,  the  said  T.  J.  Atwood 
and  wife  Ida  L.  Atwood,  desire  to  have  their 
title  perfected  to  all  of  the  lands  and  premises 
described  in  the  deed  to  them  from  the  said 
Alice  Stratmann,  and  have  agreed  to  give  ad- 
ditional time  for  tiie  perfectmg  of  their  title 
to  the  two  strips  of  land  mentioned  in  said 
note,  provided  that  the  same  is  done  within  a 
reasonable  time  and  that  all  possible  diligence 
is  exercised  in  said  business  by  the  said  Ingham 
S.  Roberts.  Now,  therefore,  in  consideration 
of  the  premises,  we,  the  said  T.  J.  Atwood  and 
wife,  Ida  L.  Atwood,  do  hereby  agree  to  pay  to 
the  said  Ingham  S.  Roberts  the  sum  of  $363.12 
(and  two  years'  interest  at  8  per  cent)  with- 
out interest  provided  that  he  perfects  the  rec- 
ord title  and  makes  good  title  in  us  to  the  30 
feet  of  land  off  the  north  end  of  said  land  as 
described  in  said  note  with  all  possible  dili- 
gence, and  also  that  he  perfects  the  record  ti- 
tle and  makes  good  title  in  us  to  the  60  feet 
of  land  off  the  south  end  of  said  tract  as  provid- 
ed in  said  note,  and  within  six  months  from  this 
date  institutes  all  such  necessary  proceedings  . 
and  prosecutes  the  same  to  final  judgment  with 
diligence.  In  the  event  he  fails  to  institute 
such  proceedings  within  six  months  from  this 
date  or  to  otherwise  perfect  the  title  in  us  to 
said  60  feet  of  land,  this  bein^  the  essence 
thereof,  and  should  within  that  time,  or  should 
subsequently  perfect  in  us  the  title  to  said  30 
feet  strip  off  the  north  end,  we  then  or  within 
30  days  thereafter,  agree  to  pay  to  the  said 
Ingham  S.  Roberts  one-third  of  said  sum  of 
$363.12  (and  two  years'  interest)  without  in- 
terest When  the  title  to  either  one  or  both 
of  said  strips  is  perfected  as  herein  provided 
for,  evidence  shall  be  procured  from  a  compe- 
tent abstractor  and  submitted  to  Sam,  Bradley 
&  Fogle  for  examination  and  approval,  and 
such  sums  shall  only  become  due  after  the  ap- 
proval of  such  attorneys.  It  being  distinctly 
understood  that  In  the  event  the  title  is  not  so 
perfected  in  said  60  feet  strip  or  legal  pro- 
ceedings instituted  within  six  months  from  this 
date  that  nothing  shall  be  due  the  said  Ingram 
S.  Roberts  hereunder,  except  the  one-third  of 
said  total  consideration  that  may  become  due  in 
the  event  he  perfects  the  title  in  us  to  the  30 
feet  strip  off  the  north  end  of  the  land." 

The  objection  to  the  title  to  the  two  strips 
seems  to  be  that  an  easement  with  the  right 
of  ujse  for  a  highway  remained  in  others. 
Roberts  undertook  to  perfect  the  title  in  ap- 
pellee to  the  two  strips,  and  In  his  petition 
alleged  that  he  had  done  so  within  the  time 
and  In  the  manner  provided  in  the  contract, 
and  claims  that  the  matter  of  time  was 
waived  by  appellees  or  their  attorneys.  Ap- 
pellees deny  the  waiver  of  time ;  assert  that, 
while  appellant  in  a  manner  undertook  to 
perfect  the  title  to  the  two  strips  of  land,  he 
failed  to  perfect  the  title  within  the  time  pro- 
vided by  the  contract,  and  never  perfected 
the  titles  to  the  satisfaction  of  said  Sam, 
Bradley  ik  Fogle;   that  be  never  did  submit 
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to  said  attonMys  an  abstract  of  the  title 
Showing  what  he  had  done  tovarda  the  per- 
fection of  the  titles  In  order  that  said  attor- 
neys might  pass  upon  the  same.  The  plead- 
ings are  lengthy,  and  the  Issues  made  will  be 
farther  stated  where  It  Is  deemed  necessary. 

The  case  was  tried  without  a  Jury,  and 
the  court  denied  Roberts'  claim  for  a  money 
Judgment,  and  also  his  alternative  claim  to 
recover  the  two  strips  of  land,  bat  limited 
the  effect  of  the  warranty  in  Roi)erts'  deed 
to  the  Stiatmanns,  so  that  the  same  would 
not  have  the  effect  of  passing  to  appellees 
any  title  that  Roberts  may  have  acquired 
after  December  1,  ldl3,  the  date  of  the  con- 
tract with  appellees  under  which  he  under- 
took to  perfect  the  title  to  said  two  strips  of 
land.  There  are  no  findings  of  fact  or  con- 
clusions of  law  found  in  the  record,  other 
than  are  stated  in  the  Judgment 

[1-3]  Appellant's  first  assignment  is  to  the 
effect  that  the  Judgment  is  contrary  to  the 
law  and  the  evidence,  in  that  the  ancon- 
tradlcted  evidence  showed  that  appellant  had 
complied  with  all  of  the  requirements  of  his 
contract  of  December  1,  1913,  and  had  ob- 
tained and  submitted  to  Sam,  Bradley  ft 
Fogle  the  evidence  required  by  them  neces- 
sary to  perfect  the  title  as  claimed  by  said 
attorneys  to  the  two  strips  of  land.  The 
second  assignment  is  very  similar  to  the  first 
and  complains  that  the  Judgment  is  contrary 
to  the  law  in  that  it  denies  any  recovery, 
on  the  sole  ground  that  appellant  had  not 
complied  with  the  contract  of  December  1, 
1913,  within  the  time  required  by  the  terms 
of  the  contract  when  the  Judgment  should 
have  been  In  view  of  the  uncontradicted  evi- 
dence that  appellant  bad  compUed,  at  the 
time  of  the  trial;  appellant  claiming  that 
the  matter  of  time  bad  been  waived. 

These  two  assignments  will  be  discussed 
together.  It  will  be  observed  that  the  note, 
the  third  note,  contained  the  provision  that, 
in  the  event  the  record  title  was  not  perfect- 
ed in  the  appellees  to  the  two  strips  of  land 
by  the  time  the  note  becomes  due,  there 
shall  be  credited  on  the  note  the  sum  of 
$363.12.  The  contract  of  December  1,  1913, 
after  redtlog  the  above  provision  of  the  note, 
recites  that:  "Because  of  said  stipulation 
and  of  the  fact  that  the  title  was  not  perfect- 
ed as  therein  provided  for,  the  credit  of 
¥363.12  was,  at  the  matarl^  of  said  note, 
made  thereon";  that  appellees  desire  to  have 
the  title  perfected,  and  agree  to  give  addition- 
al time  to  perfect  the  titles  provided  same 
is  done  within  a  reasonable  time,  requiring 
diligence;  that,  should  the  title  be  perfected 
to  the  30  feet  as  provided,  appellees  agreed 
to  pay  the  $393.12  and  two  years'  interest; 
and,  also,  that  the  title  to  the  60  feet  be  per- 
fected. And  it  seems  to  contemplate  that 
title  to  the  60  feet  could  not  be  perfected 
without  the  institution  of  proceedings,  and 
provides  tbat  such  shall  be  began  within  six 
months  from  that  date  and  prosecuted  with 
diligence.     Still  another  provision  is  in  the 


contract  having  In  view  the  perfecting  of  the 
title  to  the  30  f^et,  as  follows:  "Or  should 
subsequently  (to  the  six  months)  perfect  in 
us  the  title  to  the  30-foot  strip"  appellees 
agreed  to  pay  one-third  of  the  $363.12.  The 
contract  then  provides  that: 

"When  the  title  to  either  one  or  both  of  said 
strips  is  perfected  as  herein  provided  for,  e^- 
dence  thereof  shall  be  procured  from  a  compe- 
tent abstractor  and  submitted  to  Sam,  Bradley 
&  Fogle  for  examination  and  approval,  and  such 
sums  shall  only  become  due  after  the  approval 
of  such  attorneys." 

Mr.  Bradley,  of  the  law  firm  of  Sam,  Brad- 
ley &  Fogle,  who  seems  to  have  had  the  mat- 
ter in  hand  for  that  firm,  testified  on  the 
trial.     He  said  in  part: 

"I  beard  Mr.  Roberts  testify  this  morning 
that  I  had  approved  this  title,  and  had  written 
Mr.  and  Mrs.  Atwood  to  come  in  and  settle. 
I  never  did  write  such  a  letter  as  he  testifies 
about.  I  did  nothing  further  with  reference 
to  this  matter  than  ia  disclosed  in  the  opinion 
of  ttiis  case.  I  had  no  authority  to  waive  any- 
thing.  •  •  •  I  have  at  all  times,  in  my  con- 
versatjons  with  Mr.  Roberts,  insisted  on  com- 
pliance with  the  original  contract,  until  Prof. 
and  Mrs.  Atwood  and  Mr.  Roberts  had  agreed 
upon  a  second  contract  of  6  months,  and  I 
insisted  upon  a  compliance  of  that  contract 
until  Prof.  Atwood  authorized  the  extension  of 
10  days  in  which  to  either  file  suit  or  comply 
with  our  requirements  which  were  in  writing. 
I  never  at  any  time  waived  for  Mr.  and  Mrs. 
Atwood  the  performance  by  Mr.  Roberts  of  any 
of  the  conditions  contained  in  tliat  written 
agreement  in  reference  to  perfecting  the  title 
or  any  part  of  it  I  never  made  any  waiver  ex- 
cepting as  authorized  by  Prof.  Atwood  when  I 
wrote  the  letter  stating  tliat  he  had  agreed  to 
the  10  days'  extension;  that  is,  the  letter  of 
June  19th.  Mr.  Roberta  had  not  performed 
the  conditions  contained  in  that  agreement  and 
perfected  the  title  up  to  and  including  the'  ex- 

firation  of  the  10  days;  what  he  has  done  since 
do  not  Imow.  I  wasn't  interested  in  anything 
after  the  10  days.  At  the  time  we  started 
into  this  trial  the  last  time  there  was  a  deed 
shown  me,  but  I  was  not  to  pass  on  special  in- 
struments ;  I  was  to  pass  on  mstruments  shown 
by  the  abstract  I  have  never  approved  the 
title  to  either  of  these  strips  of  land." 

After  testifying  at  some  length  as  to  con- 
versations had  with  Roberts  and  examining 
certain  Instruments  Roberts  had  secured  and 
presented  to  him,  for  examination,  and  to 
conversations  had  with  Atwood,  and  the 
contents  of  letters  he  bad  written  to  Atwood 
which  we  need  not  qnote  here,  the  witness 
said,  "I  can  state  to  you  the  objections  now 
that  I  have  to  this  title,"  and  then  at  some 
length  proceeding  to  do  so*  in  line  with  a 
written  objection  to  the  title  formerly  made. 

The  point  we  suggest  is  that,  up  to  the 
time  of  the  trial  and  at  the  trial,  the  evi- 
dence is  not  uncontroverted  as  claimed  in 
the  assignment  that  the  law  firm  of  Sam, 
Bradley  &  Fogle  had  at^roved  the  Roberta^ 
title  to  either  of  the  two  strips  of  land. 

The  Judgment  of  the  coart  recites  tbat : 

"It  further  appearing  to  the  court  that  the 
plaintiff  did  not  comply  with  the  contract  of 
date  December  1,  1913.  as  to  the  title  to  the 
two  strips  of  land  included  within  the  metes 
and  bounds  of  the  tract  hereinbefore  described." 

It  seems  quite  clear  to  us,  both  from  the 
evidence  of  the  witness  Bradley,  and  from 
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the  finding  of  the  eonit  as  stated  In  the  por- 
tion of  the  Judgment  quoted  above,  that  the 
record  does  not  disclose  the  fact  that  "the 
uncontradicted  evidence  showed  that  the 
plaintiff  had  compiled  with  all  of  the  require- 
ments of  his  contract  of  date,  December  1, 
1013."  The  evidence  and  the  judgment  dis- 
close that,  even  on  the  trial  of  the  case,  Sam, 
Bradley  &  Fogle  refused  "to  accept  the  evi- 
dence of  title  tendered  by  the  plaintiff  to  the 
two  strips  of  land."  The  assignments  are 
not  based  on  the  suffldency  of  the  evidence 
to  sustain  the  coart's  finding,  nor  does  the 
record  or  the  Judgment  itself  disclose  that 
appellant  was  denied  recovery  "on  the  sole 
ground  that  the  plaintiff  had  not  complied 
with  his  contract  of  date,  December  1,  1913, 
within  the  time  required  by  the  terms  of  said 
contract,"  as  claimed  In  the  second  assign- 
ment True,  the  trial  court  finds  and  recites 
In  the  Judgment  that  "It  appearing  to  the 
court  that  the  plaintiff  has  obtained  the  title 
to  said  two  strips  of  land  at  this  time," 
but  the  contract  is  the  basis  of  appellant's 
right  of  recovery,  and  states  the  condition 
upon  which  the  claim  sued  upon  bec(Hnes  pay- 
able. As  said  by  the  court  In  Moling  v.  Ma- 
hon,  86  S.  W.  956,  the  time  never  arrived  for 
the  payment  of  the  $363.12  and  accepting  the 
title,  if  the  construction  of  the  contract  be 
that  they  were  not  obligated  to  do  so  until 
the  attorneys,  Sam,  Bradley  &  Fogle,  ap- 
proved the  title.  This  case,  as  was  the  Mo- 
ling V.  Mabou  Case,  is  relieved  from  any 
embarrassment  connected  with  a  want  of 
good  faith  on  the  part  of  the  attorneys  in 
passing  upon  the  title,  for  there  is  neither 
averment  nor  proof  that  they  acted  in  the 
matter  arbitrarily  or  In  bad  faith.  Appel- 
lant insists  that  it  is  inequitable  for  the 
appellees  to  retain  the  title  to  the  two  strips 
and  not  pay  the  consideration.  That  assumes 
that  appellees  have  title.  We  are  not  call- 
ed upon  to  decide  whether  appellees  have  or 
have  not  title.  The  contract  of  December  1, 
1913,  stipulates  that  the  title  was  not  per- 
fect at  that  time,  and  that  appellees  desired 
to  have  the  title  perfected,  and  appellant 
undertook  to  do  so  to  the  satisfaction  of  the 
attorneys  named,  and  it  does  not  appear  from 
the  findings  of  the  court  in  the  Judgment  that 
they  have  done  so.  The  assigimients  are 
overruled. 

The  third  assignment  Insists  that  inasmuch 
as  the  evidence  shows  that  appellees  deralgn 
title  through  the  Stratmanns  and  they 
through  appellant,  and  that  appellees  have 
not  paid  the  agreed  consideration  to  either 
strip  of  land,  plaintiff  should  recover  under 
his  alternative  plea  for  title.  What  We  have 
said  In  discussing  the  preceding  assignments 
has  equal  application  to  the  third.  The  as- 
signment states  a  good  preposition  of  law.  It 
would  not  be  good,  however,  where  it  is  ad- 
mitted, as  in  the  contract,  that  the  ''title  con- 
veyed was  Imperfect"  An  Imperfect  title  ad- 
mits a  defense.  The  parties  agreed  that  the 
title  was  defective,  and  agreed  to  perfect  It 


as  stated  in  ttie  contract,  and  that  when  per- 
fected an  abstract  showing  a  marketable  ti- 
tle should  be  presented  to  and  passed  upon 
by  the  attorneys  named  in  the  contract.  The 
contract  stipulates  that  "such  sums  shall 
only  become  due  after  the  approval  of  such 
attorneys."  If  the  title  was  perfected  and 
presented  to  the  attorneys  so  agreed,  and  the 
attorneys  liad  arbitrarily  or  In  bad  faith  re- 
fused to  approve  the  title,  we  think  appellant 
then  should  have  recovered.  But  such  aver- 
ments and  facts  do  not  appear.  The  assign- 
ment is  overruled. 
[4]  Appellees  present  this  cross-assignment: 
"The  court  erred  in  limitiog  the  effect  of  the 
warranty  deed  from  the  appellant,  Roberts,  to 
the  Stratmanns,  so  that  whatever  title  Roberts 
acquired  after  December  1,  1913,  would  not  pass 
to  the  Atwoods  by  reason  of  such  warranty." 

When  Alice  Stratmann  and  husband,  B. 
Stratmann  conveyed  the  land.  Including  the 
two  strips  in  controversy,  to  Ida  L.  Atwood, 
note  No.  3  above  quoted  was  given  as  a  part 
of  the  consideration.  It  provides  that  In  the 
event  the  record  title  to  the  two  strips  was 
not  perfected  at  the  date  of  the  maturity  of 
the  note,  the  $36ai2  should  be  credited  on  the 
note.  At  the  maturity  of  the  note,  the  title 
had  not  been  perfected;  the  Atwoods  paid 
the  consideration  for  the  land  less  than 
$363J.2,  and  that  sum  ($363.12)  was  then 
credited  on  the  note. 

The  contract  of  December  1, 1913,  was  then 
made  with  Roberts,  the  warrantor  of  the 
Stratmann  title.  That  contract  recognizes 
that  the  title  to  the  two  strips  was  then  Im- 
X)erfect  and  that  the  Atwoods  desired  that 
the  title  should  be  made  perfect  Additional 
time  was  given  for  perfecting  the  title.  Rob- 
erts at  that  time  had  purchased  the  note  No. 
3  from  the  Stratmanns.  The  subsequent  pro- 
ceedings were  had  under  the  new  contract 
The  Stratmanns  were  then  eliminated  from 
the  effort  of  Roberts  to  perfect  the  title  in 
the  Atwoods,  and  the  agreement  of  the  At- 
woods was  to  pay  to  Roberts  the  agreed  val- 
ue of  the  two  strips,  in  the  event  the  title  was 
perfected  under  the  stipulations  of  the  con- 
tract of  December  1,  1913.  At  that  time,  the 
condition  of  the  title  was  that  the  Atwoods 
held  the  title  to  the  land,  Including  the  two 
strips,  by  warranty  deed  from  the  Strat- 
manns, free  of  the  vendor's  liens;  Roberts 
being  the  remote  vendor  to  Alice  Stratmann 
by  warranty  deed.  The  insistence  of  the  ap- 
pellee under  this  cross-assignment  is  that  ai>- 
pellant  would,  for  the  consideration  of 
$363.12,  perfect  the  title  to  the  two  strips  of 
land,  and  that  there  was  no  provision  In  the 
contract  that  any  warranty  contained  In  his 
deed  should  be  in  any  way  canceled,  modified, 
or  limited,  and  that  the  pleadings  would  not 
support  the  Judgment  modifying  the  effect  of 
Roberts'  warranty. 

The  record  discloses  the  contract  to  be  that 
If  Roberts  perfected  the  title  to  the  two 
strips  of  land  according  to  the  stipulations  In 
the  contract  of  December  1,  1913,  he  should 
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be  paid  the  ram  of  $368.12.  If  Roberts  bad 
not  performed  the  contract  as  stipulated,  he 
should  not  recover  such  sum,  nor  should  he, 
In  the  absence  of  an  agreement,  destroy  or  In 
any  way  affect  the  title  given  him  in  the 
warranty  deed.  Thfe  trial  court  found  that 
Roberts  had  not  complied  with  the  stipula- 
tions in  the  contract,  but  the  court  undertook 
to  pass  upon  the  sufficiency  of  the  title  ten> 
dered  by  Roberts  on  the  trial,  and  held  tliat 
the  title  then>  tendered  was  relieved  of  the 
imperfections  complained  of,  and,  Atwood  re- 
fusing to  accept  the  title  as  tendered,  the 
court.  In  the  Judgment,  undertook  to  limit  the 
effect  of  the  warranty  deed  from  Roberts  to 
Stratmann,  so  that  whatever  title  Roberts  ac- 
quired after  December  1,  1013,  should  not 
pass  to  the  Atwoods.  As  stated  in  the  cross- 
assignment,  there  Is  no  provision  in  the  con- 
tract that  his  deed  should  be  so  limited,  and 
it  seems  to  be  that  appellant's  pleadings  do 
not  support  such  Judgment  The  rule  clearly 
Is  that  any  after-acquired  tlt}e  inures  to  the 
benefit  of  the  vendees  under  the  warranty. 
Appellant's  contention  that  Atwood  should 
not  have  the  benefit  of  a  title  not  paid  for  Is 
hardly  supported  by  the  facts.  There  is  noth- 
ing In  the  note  up<xi  which  the  sum  of 
$863.12  was  credited,  nor  in  the  contract, 
nor  in  the  evidence,  to  show  that  the  sum  of 
$363.12  was  the  actual  or  the  agreed  value 
of-  the  two  strips  of  land.  That  amount  was 
agreed  In  the  note  to  be  retained  by  Atwood 
until  its  maturity,  and,  if  at  that  time  the 
title  was  perfected  in  the  Atwoods,  the 
amount  was  to  be  paid  and,  if  not,  was  to  be 
credited  on  the  note.  In  the  new  contract, 
the  sum  of  $863.12  was  the  consideration  to 
be  paid  to  Roberts  should  he  perform  the 
contract. 

The  cross-assignment  is  sustained,  and  the 
Judgment  reformed  that  appellant  take  noth- 
ing by  bis  suit 

Reformed  and  affirmed. 


KEELING  V.  POINDEXTER  et  aL 
(No.  7620.) 

(Court  of  CSivil  Appeals  of  Texas.    Dallas. 
Oct  14,  1916.) 

Appeal  aitd  Ebbob  <3=»1064(1)  —  HaritTless 
Bbbob— Admission  or  Evidenok— Tbial  bt 

CODBT. 

Upon  trial  before  the  court  without  a  jury, 
the  admission  of  incompetent  or  Irrelevant  evi- 
dence wag  not  ground  for  reversal,  where  there 
wag  other  evidence  amply  sufficient  to  authorise 
the  judgment  rendered. 

_[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4185;  Dec.  Dig.  «=> 
1054(1).] 

Appeal  from  Freestone  Ounty  Court; 
G.  W.  Fryer,  Judge. 

Action  by  W.  J.  Keeling  against  T.  B. 
Poindexter  and  others.  From  Judgment  for 
defendants,   plalntlfC   appeals.     AtBrmed. 


Boyd  &  Bell,  of  Teagne,  W.  M.  White,  of 
Mexla,  and  R.  U  WilUford,  of  Fairfield,  for 
appellant.  Calllcutt  &  Johnson,  of  Ck)rslcana, 
for  appellees. 

TALBOT,  J.  W.  J.  Keeling  brought  thte 
suit  against  T.  B.  Polndexter,  Oliver  Burle- 
son, M,  A.  Riley,  W.  J.  Bryant,  and  Henry 
Bounds,  to  recover  commissions  alleged  to  be 
due  for  services  rendered  in  securing  the  sale 
of  1,289  acres  of  land  to  them  by  G.  B.  Ever- 
ett The  plaintiff,  Keeling,  alleged  In  sab- 
stance  that  on  or  about  November  21,  1913, 
G.  B.  Everett,  a  citizen  of  Freestone  county, 
Tex.,  was  the  owner  of  1,239  acres  of  land 
situated  In  said  county,  being  part  of  the 
James  Sparks  survey,  that  plaintiff  was  en- 
gaged in  the  business  of  selling  land,  and  that 
on  said  last-named  date,  said  £^erett  listed 
said  land  with  plaintiff  for  sale  at  $15  per 
acre,  and  agreed  to  pay  plaintiff  5  per  cent 
commission  on  the  selling  price;  that  on 
the  same  day,  one  of  the  defendants,  Henry 
Bounds,  phoned  plaintiff  to  come  to  Wortham, 
stating  that  he  and  T.  B.  Polndexter  and 
Oliver  Burleson  desired  to  purchase  said 
land;  that  In  response  to  said  call,  plaintiff 
went  to  Wortham,  met  defendants,  and  they 
informed  him  that  they  desired  to  purchase 
the  1,239  acres  and  also  a  320-acre  tract  ad- 
joining the  1,239  acres,  which  was  also  own- 
ed by  said  G.  B.  Everett;  that  plaintiff  then 
notified  defendants  that  E<verett  would  not 
sell  the  320-acre  tract;  that  defendants 
then  agreed  that  if  plaintiff  could  induce 
Everett  to  sell  them  the  1,239  acres  at  $15 
pel  acre,  they  would  pay  one-half  of  the  com- 
mission, to  wit,  2Mt  per  cent  commission; 
that  the  other  defendants  placed  defendant 
Henry  Bounds  in  charge  of  the  matter  to 
act  for  them,  and  that  plaintiff  then  request- 
ed said  Henry  Bounds  to  take  the  matter  up 
with  Everett  which  he  did,  and  Everett  re- 
fused to  make  the  sale;  that  plaintiff  then 
took  up  the  matter  with  Everett,  and  ex- 
plained to  him  that  be  had  an  offer  of  $16 
an  acre  for  his  land,  and  that  defendants 
would  pay  one-half  of  the  commission,  and 
that  he  (Elverett)  would  have  to  pay  ofte- 
half,  2%  per  cent  commission.  Instead  of  5 
per  cent  as  originally  agreed  on,  and  that 
Everett  then  agreed  to  sell  the  1,239  acres 
to  defendants,  at  $15  per  acre,  and  did  then 
make  said  sale,  the  price  aggregating  $18,585, 
and  that  defendants  are  due  plaintiff  $464.- 
66%,  less  $77.45  paid  by  defendant  Henry 
Bounds,  leaving  a  balance  due  plaintiff  of 
$387.17 ;  that  all  of  the  defendants,  and  said 
G.  B.  Everett,  were  fully  advised,  and  all 
distinctly  understood  that  said  Everett  should 
pay  plaintiff  2V&  per  cent  commission;  and 
that  the  defendants  should  pay  him  2^ 
per  cent,  commission.  The  defendants  an- 
swered by  general  and  special  exceptions,  and 
general  and  specific  denial  of  all  the  ma- 
terial allegations  of  plaintiff's  i>etltlon.    They 
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denied  tbat  they  knew  plaintiff  ttrb  the 
agent  of  Everett,  and  alleged,  In  substance, 
that  6.  B.  Everett,  owner  of  the  land,  did 
not  Ust  It  with  plaintiff  for  sale;  that  de- 
fendant Bounds  did  not  phone  plaintiff  to 
come  to  Wortham,  but  if  he  did  so,  it  was 
without  authority  of  the  other  defendants, 
and  that  they  would  not  be  bound  thereby; 
that  they  did  not  agree  with  plaintiff  that 
if  he  would  induce  Everett  to  sell  them  the 
1,239  acres  of  land,  that  they  would  pay 
plaintiff  a  2^  per  cent,  commission  or  any 
other  snm,  and  they  did  not,  in  fact,  em- 
ploy plaintiff  to  assist  them  In  purchasing 
the  1,239-acre  tract  Everett,  the  owner, 
had  already  agreed  to  sell  defendants  the 
1,239-acre  tract  at  $16  per  acre,  long  prior 
to  any  connection  plaintiff  may  have,  had 
with  reference  thereto;  that  Everett  did 
not  sell  defendants  the  1,^39  acres  of  land  on 
account  of  any  effort  or  act  of  plaintiff, 
and  plaintiff  was  not  the  efficient  and  procur- 
ing cause  of  such  sale  being  made,  and  that 
plaintiff  had  nothing  whatever  to  do  with 
effecting  or  causing  said  sale ;  that  they  do 
not  owe  plaintiff  any  sum  whatsoever,  for  he 
did  nothing  to  induce  Everett  to  ma.ke  the 
sale;  that  they  never  employed  him  to  as- 
sist them  or  agreed  to  pay  him  any  sum 
therefor,  and  he  rendered  no  service  in  caus- 
ing the  sale  of  the  1,239  acres  to  be  made  by 
Everett  to  them ;  that  plaintiff  attempted  to 
represent  both  parties,  and  charging  both  a 
commission,  if  he  did  so,  was  an  act  of  fraud. 
The  case  was  tried  by  the  court  without  a 
Jury,  and  Judgment  rendered  in  favor  of  de- 
fendants. Plaintiff  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  appealed. 
The  first  assignment  of  error  is  to  the 
effect  that  the  trial  court  erred  in  refusing 
to  render  Judgment  in  favor  of  plaintiff 
against  the  defendant  W.  J.  Bryant  for  the 
amount  sued  for,  because  it  appeared  by  the 
testimony  of  the  plaintiff  that  defendants 
had  agreed  to  pay  plaintiff  a  commission  of 
2V^  per  cent  on  the  price  agreed  to  be  paid 
for  the  1,239-acre  tract  of  land,  and  defend- 
ant Bryant  had  admitted  his  liability  there- 
for and  personally  agreed  to  pay  the  same. 
By  his  second  assignment  of  error  the  appel- 
lant states  what  he  claims  the  evidence 
shows,  and  asserts  that  the  Judgment  of  the 
court  below  Is  contrary  to  the  preponder- 
ance thereof.  In  disposing  of  these  assign- 
ments, we  believe  it  would  serve  no  useful 
purpose  to  detail  the  voluminous  testimony 
Introduced,  or  undertake  to  state  the  sub- 
stance of  it  Upon  a  careful  examination  we 
find  it  to  be  conflicting,  but  amply  sufficient  to 
support  the  trial  court's  Judgment.  The  ap- 
pellee Bryant  very  positively  denied  upon  the 
witness  stand  that  he  had  admitted  his  lia- 
bility for  the  amount  of  the  commissions 
sued  for,  or  promised  to  pay  the  same.  Ue 
admitted  an  unsuccessful  effort  to  compro- 
mise and  settle  with  appellant  for  a  certain 
amount,  rather  than  have  a  Inwsult  or  any 
unpleasantness  over  the  matter,  bat  denied 


any  unqualified  admission  of  liability  or 
promise  to  pay  the  amount  claimed  by  appel- 
lant   In  this  connection  he  testified: 

"I  never  did  at  any  time  contract  or  agree  to 
pay  Mr.  Keeling,  the  plaintiff,  a  coDimission  of 
2%  per  cent,  of  the  selling  price  for  the  pur- 
chase of  the  1,239  acres  of  land  at  $15  per 
acre,  from  G.  B.  Everett" 

The  contention  that  the  Judgment  of  the 
trial  court  is  contrary  to  the  preponderance 
of  the  evidence  is  not  sustained  by  the  record. 
The  testimony  of  each  of  the  five  defend- 
ants is  emphatically  to  the  effect  that  nei- 
ther of  them  at  any  time  or  place  agreed  to 
I>ay  appellant  a  commission  for  services  to 
be  rendered  in  securing  a  sale  of  the  1,239 
acres  of  land  from  G.  B.  Everett  If,  accord- 
ing to  the  testimony  of  appellees,  the  serv- 
ices of  the  appellant  were  sought  or  desired  in 
their  efforts  to  purchase  the  lands,  it  was 
for  the  purpose  of  getting  him  to  do  what 
he  could  to  Induce  Everett  to  sell  to  them,  in 
connection  with  the  1,239-acre  tract  wlilch 
had  already  been  offered  for  $15  per  acre, 
the  320-acre  tract  This  suit  is  upon  an  al- 
leged express  contract  to  recover  for  services 
charged  to  have  been  rendered  in  bringing 
about  the  sale  of  the  1,239-acre  tract  a-nd  no 
amount  is  claimed  for  anything  appellant 
may  have  done  to  secure  a  sale  of  the  320- 
acre  tract  Besides,  it  is  uncontroverted  that 
Everett  refused  to  sell  the  320  acres,  and 
each  of  the  appellees  testified  that  no  amount 
whatever  was  agreed  to  be  paid  appellant 
for  any  such  efforts  as  he  put  forth  to  in- 
duce a  sale  of  the  320-acre  tract  In  refer- 
ence to  the  purchase  of  the  1,239-acre  tract 
the  appellees  testified.  In  substance,  not  only 
that  they  did  not  agree  to  pay  appellant  the 
commissions  claimed  by  him,  but  that  tliey 
refused  to  pay  him  any  such  commissions. 
G.  B.  Everett  testified  that  appellant  did  not 
render  him  any  assistance,  or  have  anything 
to  do  with  selling  the  land  to  appellees; 
that  he  did  not  know  appellant  was  associ- 
ated with  appellees  in  their  negotiations  and 
purchase  of  the  land,  and  that  appellant  did 
not  Induce  him  to  sell  to  appellees.  Be  fur- 
ther testified  that  so  far  as  he  knew  he  made 
the  sale  of  land  to  appellees  himself  without 
any  effort  on  appellant's  part  It  is  very 
clear  a  reversal  would  not  be  warranted  on 
the  ground  that  the  Judgment  is  contrary  to 
or  not  supported  by  the  evidence. 

Appellant  presents  his  fourth,  seventh  and 
ninth  assignments  of  error  together.  These 
assignments  complain  of  the  admission  of 
testimony  to  the  effect  that  it  had  come  to 
the  knowledge  of  appellant,  before  the  time 
he  claims  to  have  contracted  with  appellees 
and  represented  them  In  the  purchase  of  the 
land,  that  Everett  had  offered  them  the  1,239- 
acre  tract  of  land  at  $15  per  acre,  that  Ever- 
ett had  made  appellees  such  an  offer,  and 
that  appellees  bad  agreed  to  buy  the  320 
acres'  at  $15  per  acre  if  they  could.  We  think 
all  this  testimony  was  admissible,  but  if  for 
any  reason  any  of  It  was  incompetent  or  Ir- 
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relevant,  it  fnmUhea  ao  mfflclent  leaaon  for 
a  reversal  of  the  case,  since  tbe  trial  waa  bad 
before  tbe  conrt  wltboat  tbe  aid  of  a  Jury, 
and  there  was  other  evidence  an4>ly  sufficient 
to  antborlze  tbe  Judgment  rendered. 

For  tbe  same  reason  the  tenth  assignmeit, 
complaining  of  the  admission  of  the  testimo- 
ny of  the  appellee  Bryant  to  the  efTect  that 
the  appellees,  before  appellant  communicated 
with  them  in  regard  to  the  purchase  of  tbe 
lands,  had  agreed  among  themselves  to  buy 
one  or  both  of  tbe  tracts  of  land  In  question 
in  this  suit,  will  be  overruled. 

We  have  found  no  reversible  error  In  the 
record,  and  tbe  Judgment  la  affirmed. 


GAUT  V.  DTJNLAP  et  ai    (No.  1028.) 

(Oonrt  of  Civil  Appeals  of  Texas.     Amaiillo. 
Oct.  18,  1916.) 

1.  Bbokebs  4=980— ReaXiTT  Bbokxe—Rioht  TO 
Commission— "Deax~" 

Where  a  contract  for  tbe  ezchantre  of  lands 
provided  that  the  ezcbanKe  be  completed  by  eze- 
CQtion  and  delivery  of  warraiity  deeds  on  or  be- 
fore noon,  January  1,  1916,  and  that  when  tbe 
deal  was  closed  the  first  party  would  owe  the 
agent  $250  commiaaion,  and  no  deeds  were  ever 
executed  or  delivered,  the  agent  could  not  claim 
his  commission,  unless  bis  principals  had  by  their 
own  wrong  prevented  consunmiation  of  the  con- 
tract; a  "deal"  being  an  arrangement  to  attain 
a  desired  result  by  a  combination  of  interested 
parties. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  {  91;   Dec.  Dig.  <&=>eO. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  DeaL] 

2.  Tike  «=99(10)— Coxfutation. 

Where  a  contract  for  tbe  exchange  of  lands 
bound  each  party  to  deliver  an  abstract  to  the 
other  within  10  days  from  December  18th,  the  10 
days  did  not  expire  as  a  matter  of  law  until  De- 
cember 29th. 

[Ed.  Note. — For  other  cases,  see  Time,  Cent. 
Dig.  H  30,  81;  Dec.  Dig.  «=>9a0).] 

8.  Yen  DOB  and  Pubohabeb  «=378  —  Tims  as 

Essence  of  Oontbact. 
Generally,  time  is  not  of  the  essence  of  a  con- 
tract for  the  sale  of  realty. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  121-125;  Dec.  Dig. 
«s>7&] 

4.  SAI.E8  «=>54  —  TmB  as  Essence  of  Con- 

TBACT. 

Time  is  usually  of  the  essence  of  a  contract 
for  the  sale  of  goods  and  other  personalty,  be- 
cause its  price  ia  generally  fluctuating,  and  the 
property  itself  Bub;)ect  to  deterioration. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  152;  Dec  Dig.  «=>54.] 

6.  Exchange  of  Peopebtt  ifl..,)!  Time  as  Es- 
sence OF  OONTBAOT. 
Where  parties  contracted  to  exchange  realty 
for  other  realty  and  a  stock  of  merchandise,  the 
contract  limiting,  by  specific  provisions,  the  time 
in  which  abstracts  were  to  be  fumisheid,  declar- 
ing that  the  exchange  should  be  completed  be- 
fore  noon  on  a  fixed  date,  time  was  of  the  essence 
of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  {  4 ;  Dec  Dig.  ®=»4.] 


8.  BxoHANOB  OF  Pbopkett  #9)9— Waivsb  of 

DEFAULiT. 

Where  a  party,  who  had  contracted  to  ex- 
change realty,  believing  the  time  had  expired  in 
which  the  other  party  could  require  him  to  ac- 
cept an  alMitract  under  the  contract,  nevertheless 
accepted  it,  submitting  it  to  his  attorney  for  ex- 
amination, he  waived  the  time  limit  for  furnish- 
ing the  abstract. 

[EM.  Note.— For  other  eases,  see  Exchange  of 
Property,  Cent  Dig.  {  11 ;  Dec.  Dig.  «s96.] 

7.  e:xchanoe  of  Pbopebtt  9=>6— Waives  of 

Stipttlation. 
The  act  of  a  party,  who  had  contracted  to  ex- 
change realty,  in  accepting  an  abstract  of  tide 
believing  that  the  time  had  expired  in  which  the 
other  party  could  require  him  to  accept  though 
a  waiver  of  the  time  limit  for  fnmishing  the  ab- 
stract was  not  a  waiver  of  the  requirement  that 
the  abstract  should  show  clear  and  merchantaUe 
tiUe. 

[Ed.  Note^For  other  cases,  see  Exchange  «t 
Property,  Cent  Dig.  S  11;  Dec  Dig.  «=>8J 

&  VEKDOB  and  PlTBOHABEB  «=»140— SHOWura 
of  Cleab  and  Mebohantable  Title. 
An  abstract  of  title  showing  that  the  land 

has  been  conveyed  to  a  husband  and  wife,  and 

that  subsequently  the  former,  when  a  widower, 

conveyed,  does  not  show  clear  and  merchantable 

tiUc 
(Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Gent  Dig.  U  2SZ-2M;    Dec  Dig. 

<g=140.J 

9.  Vehdob  ahd  Pubchaseb  9s»140  —  Gusab 
and  mebchantabi.e  title. 

An  abstract  of  title  not  brought  down  to 
date  does  not  show  a  dear  and  merchantable 
title. 

[Eld.  Note.— Fbr  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  262-264;  Dec  Dig.  «s> 
140.] 

10.  EZORANGB    OF   PbOPEBTY   «S>6— ABSOLUTE 

Refusal  to  Pkbfobm— Effeot. 
Where  a  contract  for  the  exchange  of  realty 
provided  that  it  should  be  completed  by  the  de- 
livery of  warranty  deeds  on  or  before  noon,  Jan- 
uary 1,  1916,  and  a  party's  attorney  declared  the 
title  insufiicient  December  30th,  such  party  im- 
mediately refusing  to  continue  the  negotiations 
or  close  the  deal,  the  other  party  was  relieved  of 
any  further  effort  to  perform. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  §  11;  Dec  Dig.  «=>6.] 

11.  Bbokebs  ^=363(2)  —  Realty  Bbokeb  — 
RiQirr  TO  Commission. 

An  agent,  who  negotiated  a  contract  for  the 
exchange  of  realty  providing  that  his  commission 
should  be  payable  when  the  deal  was  closed,  the 
contract  providing  for  its  consummation  by  ex- 
change of  warranty  deeds  January  1,  1016,  and 
who  could  show  that  the  party  whom  he  procur- 
ed was  ready,  wiUing,  and  able  to  close  the  deal 
at  any  time  before  the  date  fixed,  or  could  show 
that  but  for  the  action  of  bis  principal  in  refus- 
ing to  consummate  the  deal  tbe  other  party  could 
and  would  have  complied  with  the  contract  be- 
fore such  time,  could  recover  his  commission. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  t§  79,  81,  94-96;   Dec  Dig.  «=963(2).] 

Appeal  from  Deaf  Smith  County  Court; 
Jas.  A.  Hughes,  Judga 

Action  by  J.  B.  Gaut  against  Eli  Dunlap 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Reversed,  and  cause 
remanded. 
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W.  H.  Bnssell,  of  Hereford,  for  appellant 
Knight  &  Slaton,  of  Hereford,  for  appellees. 

HAIiL,  J.  Appellant  Gaut  sued  appellees 
Bll  Dnnlap  and  W.  h.  Brodie  to  recover  |250, 
alleged  to  be  due  him  as  commissions  for 
negotiating  an  exchange  of  property  between 
appellees  and  one  Walter  Cheek.  From  a 
Judgment  for  appellees  this  appeal  is  prose- 
cuted. 

[t]  The  refusal  of  the  court  to  direct  a 
verdict  for  appellant  Is  first  assigned  as  er- 
ror. It  is  first  contended  under  this  assign- 
ment that  the  following  proposition  is  appli- 
cable and  should  control  the  disposition  of 
the  case: 

"Where  a  real  estate  broker  is  employed  to 
procure  an  exchange  of  real  property,  and  he 
produces  a  person  with  whom  his  principal  is 
satisfied,  and  such  person  and  principal  enter 
into  an  enforceable  written  contract  for  the  ex- 
change of  their  respective  properties,  upon  terms 
mutually  aatisfactoiy,  the  broker  has  earned  his 
commission." 

The  contract  upon  which  the  suit  is  based 
Is  in  substance  that,  whereas,  Dunlap  and 
Brodie  are  the  owners  of  a  store  building, 
a  stock  of  general  merchandise  and  fixtures, 
to  the  amount  of  $8,000,  and  a  residence  at 
XJmbarger,  Tex.,  and  are  desirous  of  exchang- 
ing the  same  for  a  certain  half  section  of 
land  owned  by  Cheek  near  Jester,  OkL,  and 
valued  at  $16,000,  it  was  agreed  that  Dunlap 
and  Brodie  should  convey  to  Cheek  the  real 
estate  situated  in  Umbarger,  free  from  in- 
cumbrance, except  $2,500,  evidenced  by  two 
vendor's  Hen  notes  bearing  8  per  cent.  Inter- 
est, and  that  C^eek  should  convey  to  Dunlap 
and  Brodie  the  half  section  In  Oklahoma, 
free  from  incumbrance,  except  $3,000  due  a 
loan  company ;  that,  should  the  stock  of  mer- 
chandise and  fixtures  invoice  less  than  $8,000, 
the  amount  should  be  deducted  fron\  the 
amount  of  the  notes  thereinafter  mentioned ; 
but,  in  case  the  invoice  price  of  the  merchan- 
dise should  exceed  $8,000,  such  excess  should 
be  paid  to  Dunlap  and  Brodie  out  of  the  regu- 
lar daily  sales  of  said  merchandise  until  the 
full  amount  is  satisfied. 

Paragraph  2  of  the  contract  is: 

"E^ach  party  hereto  shall,  within  ten  days  from 
date  hereof,  deliver  to  the  other  party  hereto  an 
abstract  of  title,  showing  a  clear,  merchantable 
title  to  the  land  by  him  to  be  conveyed  hereun- 
der, save  and  except  as  to  the  incumbrances  here- 
in referred  ta" 

Paragraph  8  Is: 

"The  said  exchange  of  real  estate  shall  be  com- 
pleted by  execution  and  delivery  of  a  good  and 
sufficient  warranty  deed  in  accordance  with  the 
terms  of  this  contract  on  or  before  the  hour  of 
noon  on  the  first  day  of  January,  1916." 

Paragraph  6:  « 

"Said  deeds  shall  be  placed  in  escrow  with  the 
First  State  Bank  &  Trust  Company  of  Hereford, 
Texas,  and  they  are  authorized  to  deliver  same  to 
the  receiving  parties  herein  provided." 

The  contract  contains,  among  other  things, 
the  following  stipulation: 

"When  this  deal  is  closed  the  first  party  will 
owe  J.  R.  Oaut  $260.00  commission." 


If  the  last-quoted  provision  In  the  contract 
Is  to  govern  the  rights  of  the  parties  the 
proposition  urged  under  this  assignment  can- 
not be  sustained.  Paragraph  3,  supra,  states 
clearly  that  the  deal  shall  be  completed  by 
the  execution  and  delivery  of  good  and  suf- 
ficient deeds  on  or  before  the  hour  of  noon 
of  January  1,  1916.  No  deeds  were  ever  ex- 
ecuted or  delivered,  and  under  the  plain  lan- 
guage of  the  contract  appellant  cannot  claim 
his  commissions  unless  Dunlap  and  Brodie 
have,  by  their  own  wrong,  prevented  Its  con- 
summation; and  this  seems  to  be  the  con- 
struction placed  upon  It  by  appellant  himself, 
who  stated  at  the  time  the  contract  was  sign- 
ed in  Umbarger,  on  December  18th,  that  he 
hoped  the  deal  would  be  closed  that  day  as  he 
wanted  his  commissions  for  Christmas  money. 

It  Is  clear  from  the  record  that  none  of 
the  parties  to  the  contract  understood  that 
the  execution  of  the  contract  Itself  had  the 
effect  of  dosing  the  deal  or  entitled  appel- 
lant to  the  commission.  If  such  had  been 
the  meaning  of  the  contract  and  the  under- 
standing of  the  parties,  appellant  would 
have  been  entitled  to  the  $250  when  the  con- 
tract was  executed.  It  the  words  "when  this 
deal  is  closed"  had  not  been  used,  the  appel- 
lant's proposition  would  apply.  It  can  hav£ 
no  application  here,  however,  because  the 
contract  itself  fixes  the  time  for  payment 
A  "deal"  has  been  defined  to  be  "an  arrange- 
ment to  attain  a  desired  result  by  a  com- 
bination of  Interested  parties."  Ball  v.  Dav- 
enport, 170  Iowa,  33,  162  N.  W.  72.  The  re- 
sult desired  by  the  parties  in  this  case  was 
an  exchange  of  properties,  and,  considered  in 
the  light  of  this  definition,  it  could  not  be 
closed  until  the  exchange  had  been  effected. 

[2]  We  will  not  undertake  to  consider  the 
various  assignments  in  the  order  in  which 
they  are  presented  In  the  brief,  but  we  cau 
dispose  of  the  Issues  in  a  more  direct  way. 
The  contract  binds  each  party  to  deliver  to 
the  other  within  10  days  from  the  18th  day 
of  December,  1916,  an  abstract  of  title  show- 
ing a  clear,  merchantable  title  to  the  land  to 
be  conveyed  except  as  to  certain  incumbranc- 
es. According  to  this  stipulation,  the  10  days 
did  not  expire  as  a  matter  of  law  until  De- 
cember 29,  1916,  since  In  computing  the  time 
the  18th  of  December  must,  under  the  gener- 
al rule,  be  excluded.  Hill  v.  Kerr,  78  Tex. 
218,  14  S.  W.  666;  2  Elliott  on  Contracts, 
§1560. 

[S-S]  After  reviewing  the  authorities,  we 
are  convinced  that  time  is  of  the  essence  of 
this  contract.  The  general  rule  is  that  time 
is  not  of  the  essence  of  contracts  for  the  sale 
of  real  estate;  but,  as  stated  by  Hemphill, 
Chief  Justice,  In  Edwards  ▼.  Atkinson,  14 
Tex.  373: 

"It  appears,  then,  that  time  may  be  of  the  es- 
sence of  the  contract  for  the  sale  of  land,  not 
only  by  the  express  agreement  of  the  parties,  but 
where  the  circumstances  of  the  case  show  such 
must  have  been  their  intention.  •  •  ♦  The 
fact  that  land  is  the  subject  of  a  contract  of  sale 
is  not,  of  itself,  sufficient  to  make  time  of  the 
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essence  of  trach  contract;  but  the  fact  tbat  land 
is  constantly  rising,  in  this  state,  in  valae,  is  ■ 
circumstance  in  favor  of  the  presumption  that 
time  is  to  be,  and  was  regarded  by  the  parties  as, 
material." 

It  will  be  noted  that  the  contract  under 
consideration  not  only  limits,  by  specific  pro- 
Tision,  the  time  In  which  abstracts  are  to  be 
fnrnlshed,  but  declares  tbat  the  exchange 
Itself  shall  be  completed  before  the  hour  of 
noon  on  the  1st  day  of  January,  1916.  This. 
of  course,  was  not  a  contract  for  the  sale  of 
real  estate  as  that  expression  Is  usually  un- 
derstood, but  provided  for  the  exchange  of 
real  estate  for  certain  other  real  estate  and 
personal  property.  The  rule  Is  that  time 
is  usually  of  the  essence  of  a  contract  for 
the  sale  of  goods  and  other  personalty,  be- 
cause the  price  of  such  property  Is  gener- 
ally fluctuating  and  In  some  Instances  the 
property  Itself  Is  subject  to  deterioration. 
The  stock  of  goods  In  the  Instant  case  was 
one  of  general  merchandise,  and  for  that 
reason  we  tbinit  is  within  the  general  rule. 
2  EUlott  on  Contracts,  }§  1162  and  1557.  It 
appears  from  the  record  that  Dunlap  and 
Brodle  had  ordered  and  were  ordering  goods ; 
that  they  were  dally  disposing  of  the  goods 
»n  hand.  Under  the  provisions  of  paragraph 
2,  the  10  days'  limit  expired  December  29th, 
but  the  parties  understood  that  December 
28th  was  the  last  day  upon  which  the  ab- 
stracts could  be  delivered. 

[I-I]  It  appears  from  the  record  that,  be- 
lieving the  time  had  expired  in  which  Cheeli 
could  require  him  to  accept  the  abstract 
under  the  contract,  Dunlap  nevertheless  ac- 
cepted it  and  submitted  It  to  his  attorney 
for  examination.  This  constitutes  a  waiver 
of  the  time  limit  for  furnishing  the  abstract, 
but  It  cannot  be  construed  to  be  a  waiver  of 
the  requirement  that  the  abstract  so  fur- 
nished should  show  a  clear  and  merchant- 
able title  to  the  land.  Without  discussing 
the  objections  to  the  title  which  were  made 
by  Dunlap's  attorney  in  detail,  it  is  sufficient 
to  say  that  it  was  not  a  clear  and  merchant- 
able title.  The  abstract  showed  tbat  the 
land  had  been  conveyed  to  H.  A.  McKlimey 
and  wife,  M.  E.  McKlnney;  that  subsequent- 
ly H.  A.  McKlnney,  when  a  widower,  convey- 
ed to  H.  Mathewson. 

[9]  Another  objection  urged  was  that  the 
abstract  had  not  been  brought  down  to  data 
In  the  face  of  these  objections,  the  require- 
ments of  paragraph  2,  aa  to  title,  had  not 
been,  of  course,  met. 

[10,11]  It  will  be  noted  that  paragraph  3 
provides  tbat  the  exchange  between  the  par- 
ties shall  be  completed  as  therein  specified  on 
or  before  the  hour  of  noon  on  the  1st  day  of 
January,  1916.  Dunlap's  attorney  declared 
the  title  insufficient  on  December  30th,  and 
immediately  Dunlap  refused  to  continue  the 
negotiations  or  close  the  deal,  and  said, 
"The  boolcs  are  closed."  This  action  on  the 
part  of  Dunlap  relieved  Cheek  of  any  further 


effort,  on  his  part,  to  perform.  Cornelias  v. 
Harris,  163  S.  W.  346.  If  appellant  can  show 
that  Cheek  was  ready,  willing,  and  able  to 
close  the  deal  at  any  time  prior  to  the  hour 
of  noon  of  January  1,  1916,  or  if  it  can  be 
shown  but  for  the  action  of  Dunlap  In  re- 
fusing to  consummate  the  deal  Cheek  could 
have  complied  with  the  contract  before  said 
time,  api)ellant  would  be  entitled  to  recover. 
The  court  erred  in  submitting  the  contract 
to  the  jury  for  construction,  and  in  refus- 
ing to  charge  that  the  act  of  Dunlap,  in  ac- 
cepting the  abstract  after  he  thought  the 
10  dajrs'  limit  had  expired,  was  a  waiver  of 
that  proTlsion. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


HUGHES  et  aL  v.  BURTON  LUMBER  CORP. 
(No.  7666.)* 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

June  17,  1916.     Rehearing  Denied 

Oct.  14,  1916.) 

1.  VeNDOB  AlfD  PUBCHABEB  ^=>99— EXKCDTOBT 
COKTBAOT  —  FOBFBJTUBB  —  DKATH   OT  ONI 

Yen  DEB. 
Where  only  a  small  part  of  the  purchase 

Srice  was  paid  on  a  contract  of  sale  reserv- 
]g  vendor  8  lien,  the  sale  was  execulory, 
whether  or  not  a  deed  bad  been  executed  and 
delivered  to  vendees,  and  the  right  of  the  ven- 
dor to  rescind  the  contract  and  recover  back 
the  property  was  not  destroyed  by  death  of  one 
of  the  vendees. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  167-169;  Dec.  Dig. 
<8=>99.] 

2.  Vendob  and  Pcbghaseb  ®=3l01 — Rescis- 
sion—CoMMUNrrr  iNTEBEST— Notice  to  Sdb- 

VIVOR. 

Where  a  man  and  his  wife,  having  no  chil- 
dren acquired  a  community  interest  by  part 
payment  on  a  land  contract,  the  notice  required 
of  vendor's  intention  to  rescind,  after  the  hus- 
band's death,  could  legally  be  given  to  his  wid- 
ow, as  survivor  of  the  community. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i$  170-174;  Doc.  Dig. 
«=>101.] 

3.  Vendob  and  Pitboraseb  «=9296— Execu- 
tobt  Contbaot— Rkcovbbt  Back  of  IiAND 
— Waivkb. 

Where  the  vendor  has  done  nothing  to  waive 
his  right,  he  may  in  every  case  of  an  executory 
sale  of  land,  where  the  vendee  defaults  in  pay- 
ment of  the  purchase  money,  maintain  a  suit 
for  the  recovery  back  of  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  }  832;  Dec.  Dig.  «=» 
^96.  J 

4.  Vendob  and  Pubchaseb  ®=»290(1)  —  Ex- 
EcuTOBT  Contract— Nonpatiocnt—Fobfbi- 
tube. 

Payment  by  a  vendee  before  he  died  of 
only  a  small  portion  of  the  purchase  price  on 
a  land  contract,  possession  thereafter  by  his 
widow,  and  the  fact  that  by  indulgence  of  ven- 
dor a  small  portion  of  the  purchase  money  note 
falling  due  was  not  promptly  paid  at  maturity, 
and  that  the  land  had  enhanced  in  value  since 
the  contract  was  made,  were  not  sufficient  to 
prevent  the  vendor's  recovery  of  the  land,  and 
would  not  entitle  vendees  to  defeat  vendor's 
recovery  of  the  land  by  paying  or  actually  ten- 


AssFor  other  casea  see  same  toplo  sod  KET-NUUBBR  In  all  Ke7-Number«d  Diseeta  and  ladezai 
'Application  tor  writ  of  error  pending  In  Supreme  Court. 
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dering  the  balance  of  the  purchase  price,  eer- 
eral  years  after  the  date  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |§  887,  839,  840;  Dec. 
Dig.  «=»29»(1).] 

Appeal  fipom  District  Court,  Dallas  Conn- 
ty;  E.  B.  Mn&«,  Judge.  i 

Action  by  the  Burton  Lumber  Corporation 
against  Mrs.  Susie  Hughes  and  others.  From 
judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

W.  T.  Strange,  of  Dallas,  and  E.  O.  Senter, 
of  Waco,  for  appellants.  Spenoe  A  Baren, 
of  Dallas,  for  appellee. 

TALBOT,  J.  This  is  an  actton  in  the  or- 
dinary form  of  trespass  to  try  title,  brought 
by  the  apjtellee  against  the  appellant  Mrs. 
Susie  Hughes,  formerly  Mrs.  Stahl,  to  re- 
cover certain  described  property  situated  in 
the  city  of  Dallas,  Tex.  It  appears  that  in 
the  latter  part  of  1904,  or  the  first  of  the 
year  1905,  Louis  Stahl,  who  was  then  the 
husband  of  appellant,  entered  the  employ- 
ment of  the  appellee  as  its  bookkeeper  in 
the  city  of  Dallas,  Tex.,  and  continued  as- 
such  until  about  November  30,  1907.  In 
1906  the  appellee.  Burton  Lumber  Corpora- 
tion, was  compelled  to  move  that  itortion  of 
its  lumber  yard  which  was  located  on  prop- 
erty belonging  to  the  Texas  &  Pacific  Rail- 
way Company,  and  at  that  time  bought  some 
^ht  lots  about  a  block  in  front  of  its  then 
location.  The  lots  purchased  had  a  number 
of  bouses  on  them,  and  all  of  these  houses 
were  sold  by  the  company,  except  two.  At 
this  time  appellee  bought  another  lot  in  the 
dty  of  Dallas,  approximately  one-half  of 
which  is  involved  la  this  suit,  as  a  place  on 
which  to  put  the  said  two  houses  .which  had 
not  been  sold.  Appellee  then  employed  a  con- 
tractor to  move  the  said  two  houses,  and 
bad  him  place  one  of  them,  a  two-story  house 
of  about  six  or  seven  rooms,  on  the  lot  in 
controversy  and  to  repair  the  same.  The 
lot  cost  $500,  the  house  cost  $400,  and  it 
cost  $1,377.37  to  move  the  house  upon  the 
lot,  and  to  make  the  necessary  repairs,  there- 
by making  the  house  and  lot  cost  the  sum  of 
$2,277.37*.  Louis  Stahl  wanted  to  purchase 
this  house  and  lot  from  appellee  at  and  for 
the  said  sum  of  $2,277.37,  and  entered  into 
an  agreement  with  appellee  to  that  effect  At 
the  time  this  agreement  was  entered  into 
Louis  Stahl  had  to  hi&'  credit  with  appellee 
$358.07.  This  amount  was  deducted  from 
the  $2,277.37,  and  Stahl  executed  and  deliv- 
ered to  appellee  five  notes  of  $383.86  each, 
for  the  remaining  unpaid  purchase  money  of 
the  land  aggregating  $1,919.30.  Each  of 
these  notes  was  dated  October  9,  1906,  pay- 
able, respectively,  in  one,  two,  three,  four, 
and  five  years,  bore  interest  at  the  rate  of  7 
per  cent  per  annum,  provided  for  the  pay- 
ment of  10  per  cent  thereof  as  attorney's 
fees,  if  placed  in  the  hands  of  an  attorney 
for  collection  or  collected  by  suit,  and  ex- 
pressly reserved  the  vendor's  lien  on  the  land 


to  secure  its  payment  Each  of  said  notes 
stipulated  that  the  failure  to  pay  the  same 
or  any  installment  of  interest  thereon  when 
due  matured  all  or  any  one  of  them,  at  the 
election  of  the  holder.  A  deed  of  trust  also 
was  executed  by  Stahl  (at  the  date  of  said 
notes)  to  S.  P.  Darnell  as  trustee.  At  the 
time  of  the  execution  and  delivery  of  the 
notes  and  deed  of  trust  by  Stahl  a  deed  from 
the  appellee  to  him  reserving  the  vendor's 
lien  on  the  property  was  drawn  up,  but 
whether  this  deed  was  ever  delivered  to  Stahl 
was  in  dispute  and  was  undetermined  in  the 
trial  in  the  district  court  At  the  time  Stahl 
purchased  the  house  and  lot  and  probably 
before  the  execution  and  delivery  of  the  pur- 
chase-money notes,  he  and  his  wife  moved 
into  the  house  and  occupied  the  premises  as 
their  homestead.  On  December  26,  1906, 
Stahl  paid  $300  on  his  notes,  which  was  suf- 
ficient to  pay  the  interest  on  the  first  note 
maturing  up  to  the  date  of  its  maturity, 
which  was  October  9,  1907,  and  $165  of  the 
principal  of  said  note.  Soon  after  this  pay- 
ment and  in  1907  Stahl  became  sick,  and  his 
sickness  was  of  such  a  serious  nature  that 
be  was  forced  to  take  a  leave  of  absence  from 
his  duties  as'  bookkeeper  for  the  Burton  Lum- 
ber Corporation  and  spend  some  two  weeks 
at  Mineral  Wells  in  an  effort  to  regain  his 
health.  He  also  took  treatment  at  a  local 
sanitarium  in  Dallas.  The  treatments  which 
he  received  did  not  arrest  the  malady  from 
which  he  was  suffering,  and  he  died  March 
30,  1908.  During  all  this  time  he  and  the 
appellant  Mrs.  Hughes  were  occupying  the 
property  in  controversy.  From  December  1, 
1907,  untU  April  25, 1908,  the  Burton  Lumber 
Corporation  paid  to  the  appellant,  then  Mrs. 
Susie  Stahl,  different  sums  of  money  in  cash, 
also  paid  telephone  bills,  water  rent,  etc., 
due  at  the  Stahl  homestead,  paid  sanitarium 
bills  for  treatment  administered  to  Louis 
Stahl,  and'  paid  the  burial  expenses  when 
Louis  Stahl  died — all  of  which  amounted  to 
the  sum  of  $507.66.  At  Stahl's  death  the  ap- 
pellee had  possession  of  the  notes  and  deed 
of  trust  executed  by  him,  and  there  was 
among  them  a  deed  from  the  company  to 
Stahl  not  executed.  The  witnesses  for  the 
company  claimed  on  the  trial  that  this  was 
the  only  deed  ever  drawn,  and  those  of  the 
appellant  claimed  that  another  was  drawn 
and  executed  and  delivered  and  a  copy  made 
for  the  company  to  keep.  On  this  issue  the 
jury  failed  to  agree.  On  or  about  May  1, 
19(^,  appellee  demanded  of  Mrs.  Stahl  pay- 
ment of  the  account  and  the  remainder  due 
on  aU  the  vendor's  lien  notes.  When  this 
demand  wa»  made  she  stated  to  appellee's 
representative  that  she  could  not  pay  any- 
thing on  the  notes  or  on  the  account,  and  re- 
fused to  do  so.  She  continued  to  occupy  the 
house  from  the  date  of  Louis  Stahl's  death, 
and  In  August,  1908,  the  appellee,  Burton 
Lumber  Corporation,  instituted  this  suit  and 
had  a  writ  of  sequestration  issued,  and  took 
the  property  into  its  possession.    It  seems 
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the  papers  were  lost,  and  the  case  remained 
on  the  docket  without  any  proceedings  being 
had  antil  abont  May  20, 1015,  when  both  par- 
ties filed  amended  and  supplemental  plead- 
ings on  which  they  went  to  trial.  The  na- 
ture of  the  suit  was  not  changed  by  appellee's 
amended  petition,  but  remained  a  suit  to  re- 
cover the  property.  Defendant's  pleadings 
consisted  of  a  general  denial,  plea  of  not 
guilty,  and  plea  in  reconvention  or  cross- 
action  for  damages  for  wrongful  suing  out 
of  the  writ  of  sequestration;  Mrs.  Hughes 
alleging  tliat  same  was  sued  out  vrrongfnlly 
and  maliciously.  The  cross-action  further 
sets  up  that  in  case  plaintiff  claimed  the 
right  to  repossess  itself  of  said  premises  by 
reason  of  the  failure  to  pay  the  purchase 
money,  that  the  defendant  Mrs.  Hughes  and 
husband  i>ald  several  hundred  dollars  on 
the  purchase  price;  that  the  value  of  tbe 
premises  had  greatly  Increased,  and  that 
they,  the  defendants,  offered  to  pay  what- 
ever was  still  due  on  said  premises.  They 
then  set  up  the  rental  value  of  the  premises 
since  they  were  sequestered,  and  her  other 
damages,  and  offered  to  offset  whatever  was 
due  on  the  purchase  price,  and  prayed  for 
judgment  for  the  difference,  and  further 
prayed  that  If  the  plaintiff  had  any  relief. 
It  be  confined  to  a  foreclosure  of  its  lien 
for  the  purchase  price.  The  supplemental 
petition  of  plaintiff  consisted  of  denials  of 
the  pleadings  of  the  defendants,  and  asserted 
the  institution  of  the  suit  and  the  seques- 
tration proceedings  as  a  proper  exercise  of 
its  right  to  rescind  the  contract  of  sale  on 
account  of  the  failure  to  pay  the  purchase 
price.  By  this  supplemental  petition  the 
appellee  also  tendered  Into  court  for  cancel- 
lation the  five  vendor's  lien  notes  given  for 
the  land.  The  case  was  submitted  to  the 
Jury  on  special  Issues,  and  upon  their  find- 
ings Judgment  was  rendered  in  favot'  of  ap- 
pellee for  the  title  and  possession  of  the 
property  sued  for,  and  the  case  Is  now  be- 
fore this  court  on  appeal. 

In  response  to  the  special  issues  submitted 
to  them,  the  Jury  found  the  following  facts: 
niat  Louis  Stahl  agreed  to  purchase  tbe 
property  in  question  after  same  had  been  put 
In  satisfactory  repair,  and  pay  therefor  the 
sum  of  $2,277.37,  as  follows:  $35S.07  paid  by 
bonus  and  returned  merchandise,  and  the 
balance  of  $1,919.30  to  be  paid  by  five  ven- 
dor's lien  notes  of  $383.86  each.  That  there 
was  only  one  payment  made  on  said  notes, 
and  that  was  from  the  bonus  of  $300  receiv- 
ed by  Louis  Stahl  from  Burton  Lumber  Cor- 
poration on  December  26, 1906,  and  that  each 
payment  was  applied  as  follows:  $166.65 
on  tbe  principal  of  note  No.  1,  and  $134.35 
applied  on  interest  That  the  purchase  mon- 
ey which  Stahl  was  to  pay  to  Burton  Lumber 
Corporation  for  the  property  in  controversy 
at  the  date  Stahl  died,  March  SO,  1908,  was 
not  paid,  and  that  Stahl  was  In  default  in  the 
payment  of  sudi  purchase  money,  and  that 
there  was  due  at  the  date  at  Louis  Stahl's 


death,  the  sum  of  $218.22  on  note  No.  1  and 
Interest  on  the  notes  from  October  9,  1907, 
to  March  30,  190a  That  Stahl's  monthly 
salary  from  the  Burton  Lumber  Corporattoa 
was  $70  per  month.  That  the  Barton  Lum- 
ber Corporation,  prior  to  the  commencement 
of  this  suit,  demanded  of  the  appellant  Mrs. 
Susie  Stahl  (now  Mrs.  Susie  Hughes)  that 
she  pay  the  purchase  money  for  tbe  pix^ 
ert7  In  question,  then  past  due,  or  that  she 
surrender  the  property.  That  Mrs.  Susie 
Stahl  (now  Mrs.  Susie  Hughes)  did  not  tender 
to  Burton  Lumber  Corporation  the  i)erform- 
ance  of  the  agreement  between  Burton  Lum- 
ber Corporation  and  Louis  Stahl  with  re- 
gard to  the  conveyance  by  the  corporation  to 
Stahl  of  the  property  In  controversy.  That 
at  the  time  of  the  bringing  of  this  suit  on 
August  3,  1908,  there  was  due  to  the  Burton 
Lumber  Corporation  the  sum  of  $l,753.65t 
with  interest  from  October  9,  1907,  to  An- 
g:uBt  3,  1908,  from  Louis  Stahl  as  purchase 
money  for  the  property  in  controversy. 

The  appellant  presents  several  assign- 
ments of  error,  but  it  is  unnecessary  to  state 
and  discuss  them  separately.  Tbe  appellant 
contends,  in  substance,  which  discloses  the 
question  or  questions  raised  for  adjudication, 
that  the  trial  court  erred  in  rendering  Judg- 
ment to  favor  of  the  appellee  for  the  prop- 
erty to  controversy  to  the  absence  of  a  find- 
tog  by  the  Jury  as  to  whether  or  not  deed  was 
executed  and  delivered  by  appellee  to  Louis 
Stalil,  for  the  reason  that  If  such  deed  wa« 
executed  and  delivered,  then,  since  the  Jury 
found  that  Stahl  had  paid  $600  on  the  pur^ 
chase  price  of  said  property  and  went  toto 
possession  of  the  same  api)ellee  was  not  en- 
titled to  recover  the  property  without  pay- 
ing or  offertog  to  pay  bade  said  sum,  and  for 
the  further  reason  that  if  the  right  to  re- 
sctod  the  sale  before  the  death  of  tbe  said 
Stahl  existed,  his  death  destroyed  sudi  right, 
and  appellee  could  not  thereafter  resctod 
except  through  a  court  proceedtog ;  that  tlie 
court  erred  to  rendering  Judgment  to  favor 
of  appellee,  because,  even  If  no  deed  were 
executed  and  delivered  to  Stahl,  the  find- 
tog  of  the  jury  and  undisputed  .evidence 
showed  that  there  was  at  least  a  contract 
of  sale,  after  which  the  purchaser  Stahl  went 
toto  possession  and  paid  part  of  the  purdbase 
money ;  that  the  only  note  that  was  due  at 
the  date  of  tbe  Institution  of  this  suit  became 
due  October  9,  1907 ;  that  thereafter  the  ap- 
pellee received  a  $300  cash  payment  there- 
on abont  December  26,  1907,  and  conttoued 
until  the  death  of  Stahl  on  March  30,  1908, 
to  treat  the  contract  of  sale  as  to  force  re- 
gardless of  the  maturity  of  said  note,  and 
that  If  appellee  demanded  possession  before 
the  tostltution  of  this  suit,  such  demand  was 
only  to  the  alternative  that  if  Mrs.  Stahl 
could  not  pay  the  notes  or  rent  she  give  pos- 
session; that  thereafter  appellee  retatoed 
possession  of  said  notes  and  treated  than  as 
conttoutog  and  never,  until  Hay  20,  1916, 
made  any  offer  to  return  them;  tbat  In  tlw 
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Ull  rendered  to  Mn.  Stabl  at  tHe  time  it  te 
claimed  the  demand  for  poBseealon  was  made 
tbe  entire  amoont  of  tbe  original  notes  was 
demanded ;  that;  before  appellee  ever  asked 
in  its  pleadings  for  rescission  by  reason  of 
failure  to  pay  the  purchase  price,  appellants 
filed  their  amended  answer  showing  that  it 
would  be  inequitable  to  allow  a  rescission, 
and  asking  that  appellee  be  compelled  to 
seek  a  foredof^ure  Instead,  and  offering  to 
pay  any  amount  still  due  on  said  notes. 

[1,tl  We  are  of  opinion  that  an  answer 
by  the  Jury  of  the  question  whether  or  not 
the  appellee  executed  and  delivered  to  Louis 
Stahl  a  deed  to  the  property  in  controversy 
was  not  essential  to  tbe  rendition  of  a  prop- 
er judgment  in  the  case.  The  findings,  with- 
out an  answer  to  that  question,  were  suffi- 
cient for  that  purpose,  and  support  the  Judg- 
ment that  was  rendered.  The  undisputed 
evidence  shows  that  Stohl  paid  a  very  small 
part  of  the  purchase  price  cash,  and  executed 
and  delivered  to  appellee  the  five  notes  of- 
fered in  evidence  for  the  balance;  that  the 
vendor's  lien  was  reserved  to  secure  the  pay- 
ment of  said  notes,  and  that  said  notes,  with 
the  exception  of  about  $300,  had  not  been 
paid.  The  sale  was  therefore  executory 
whether  the  deed  was  executed  or  not,  and 
a  finding  either  way  upon  that  question 
would  have  been  Immaterial  in  determining 
tbe  right  of  appellee  to  recover  the  title  and 
possession  of  the  property.  Nor  do  we  think 
tbe  death  of  lonls  Stahl  destroyed  the  right 
of  appellee  to  rescind  tbe  contract  and  re- 
cover back  the  property.  The  interest  that 
Stahl  and  his  wife,  Mra  Susie  Stahl,  ac- 
quired in  the  property  by  the  purchase  from 
awellee  was  a  community  interest,  and  the 
notice  required  of  appellee's  intention  to  re- 
scind could  properly  and  legally  be  given  to 
Mrs.  Stahl,  the  survivor  of  the  community. 
It  is  not  believed  that  the  cases  cited  by  ap- 
pellant are  in  point  and  decisive  of  the  ques- 
ti<m.  On  the  other  hand,  we  think  the  case 
of  Herman  v.  Gieseke,  38  S.  W.  1006,  dted  by 
appellee,  very  dearly  illustrates  the  principle 
inyolved  and  sustains  our  conclusion.  We 
quote  from  the  syllabus  of  that  case  the  fol- 
lowing: 

"The  terms  of  a  contract  for  the  sale  of  land 
are  not  changed  by  the  death  of  the  purchaser, 
leaving  heirs  who  are  minors  or  under  coV' 
erture,  while  they  are  not  bound  by  the  con 
tract,  if  they  seek  to  enforce  it  they  can  only 
do  so  in  accordance  with  its  terms." 

The  rule  announced  in  the  quotation  ap- 
plies with  stronger  reason  in  a  case,  like  the 
present,  where  the  wife,  whose  rights  under 
the  contract  are  those  of  a  surviving  i>art- 
ner  of  her  deceased  husband,  and  there  were 
no  children. 

The  evidence  is  sufficient  to  show  that  ap- 
pellee, before  tbe  institution  of  this  suit,  gave 
to  Mrs.  Stahl  notice  of  its  intention  to  re- 
scind. The  language  used  to  express  such 
Intention  was  not  as  specific  as  it  might  have 
bem,  but  sufficient  to  apprise  her  that  such 
188  8.W.-66 


was  its  purpose,  nnlass  tbe  balascs  of  the 
unpaid  purchase  money  was  iwid. 

[3, 4]  But  the  chief  contention  of  appd- 
lants,  as  we  gather  from  their  counsel's  brief, 
is  that  forfeitures  are  not  favored  any  more 
in  executory  contracts  for  the  sale  of  land 
than  in  any  other  transaction,  and  that  when- 
ever any  vendor  files  a  suit  to  rescind  by  rea- 
son of  a  vendee  in  possession  falling  to  pay 
a  balance  on  the  purchase  price,  part  having 
been  paid,  and  tbe  vendee  sets  up  the  fact  of 
the  possession  and  part  payment,  and  asks 
the  court  to  require  him  to  foreclose  bis  lien 
instead  for  the  amount  due,  eqaity  will  deny 
the  rescission  and  require  him  to  take  Judg- 
ment for  his  money  with  foreclosure.  This 
appellants  assert  to  be  tbe  law  of  this  state, 
and  insist  that  It  should  be  applied  under  the 
facts  shown  in  the  instant  case.  That  it  may 
be  argued  from  some  of  the  adjudicated  cases 
in  this  state  with  much  force  that  the  proposi- 
tion contended  for  by  appellants  is  a  correct 
one  must  be  conceded,  but  upon  on  examina- 
tion of  the  cases  apparently  announcing 
such  a  doctrine,  it  will  be  discovered  that  in 
all  of  them  the  vendor  had  done  something 
to  waive  his  right  to  resdnd  and  recover  the 
land.  In  Moore  v.  Giesecke,  76  Tex.  643, 
13  S.  W.  290,  Mr.  Justice  Henry  reviewed 
practically  all  the  csmea  that  bad  been  de- 
cided up  to  that  time  involving  the  question, 
and  after  stating  that  he  could  see  no  good 
reason  why  tbe  right  of  the  vendee  to  equita- 
ble relief,  when  be  Is  sued  for  the  land, 
should  at  all  depend  upon  the  character  or 
form  of  the  plaintiff's  suit,  and  that  whether 
or  not  he  ia  entitled  to  any  equitable  relief 
will  be  a  proper  subject  of  Inquiry  in  every 
case,  and  that  when  the  drcumstances  of  the 
transaction  show  him  to  deserve  it,  it  should 
be  administered,  and  when  they  do  not  it 
should  be  denied,  said: 

"The  rule  has  been  repeatedly  and  distinctly 
asserted,  and  is  left  by  this  decision  in  unim- 
paired force,  that  where  the  vendor  has  done 
nothing  to  waive  that  right  he  may  in  every 
case  of  an  executory  sale  of  land  where  the 
vendee  makes  default  in  payment  of  the  pur- 
chase money  maintain  a  suit  for  the  recovery 
back  of  the  land." 

In  further  ennndatlon  of  the  rule  that 
governs  in  such  cases  Judge  Henry  used  the 
following  language : 

"We  repeat  what  has  already  been  said  when 
we  say  that  when  the  vendor's  suit  is  predicat- 
ed upon  the  mere  refusal  of  the  vendee  to  pay 
the  whole  consideration  contracted  for,  the 
facts  that  the  vendee  has  paid  part  of  the  con- 
sideration and  made  valuable  improvements, 
coupled  with  possession  of  tbe  property,  unaid- 
ed by  some  other  suffident  equity,  will  not 
entitle  him  to  recover  for  such  purchase  money 
or  improvements.  In  such  cases,  when  the 
vendor  has  neither  waived  his  legal  rights  nor 
committed  any  default,  he  cannot  be  involun- 
tarily taxed  with  improvements  made  upon  the 
property  without  his  consent,  or  be  made  to  pay 
a  price  for  recovering  it  back." 

The  rule  here  announced  has  been  follow- 
ed, we  b^eve,  since  tbe  opinion  declaring  it 
was  handed  dovm,  and  is  now  the  well-estab- 
lished law  of  this  atat&    So  recognizing  tt. 
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this  court,  In  Craln  et  al.  v.  National  lite 
Ins.  Co.,  56  Tex.  CSv.  App.  406,  120  S.  W. 
1098,  said: 

"Where  the  vendor,  or  those  daiming  tinder 
him,  has  done  nothing  to  waive  the  nsht,  he 
may  in  every  case  of  an  executory  sale  of  land, 
*  *  *  when  the  vendee  makes  default  in  pay- 
ment of  the  purchase  money,  mwintnin  a  suit  for 
the  recovery  of  the  land." 

We  can  see  no  good  reason  for  holding 
that  this  general  rule  is  not  applicable  in 
the  present  case.  The  evidence,  In  our  opin- 
ion, fails  to  disclose  any  such  waiver,  or  act 
done  by  the  aiq)ellee  amounting  to  such  af- 
firmance of  the  contract  of  sale,  as  would 
estop  It  from  asserting  and  enforcing  its  sa- 
perior  title  to  the  property  in  controversy. 
The  payment  by  Stahl  of  the  small  amount 
of  purchase  money  shown,  and  possession  of 
the  land  and  the  probable  enchanced  value 
thereof  since  his  purchase,  unaided  by  some 
other  suffldent  equity,  would  not  be  sufficient 
^ther  In  law  or  equity.  Neither  would  the 
fact  that  a  small  portion  of  the  first  purchase 
money  note  falling  due,  by  the  indulgence  of' 
appellee,  was  not  promptly  paid  at  the  ma- 
turity of  said  note.  Moore  v.  Oiesecke,  su- 
pra; Craln  et  aL  v.  National  Life  Ins.  Co. 
supra.  Appellants  are  in  no  position  under 
the  evidence  adduced  and  findings  of  the  Jury 
to  invoke  in  this  court  the  rule  that  Justice 
and  equity  demand  that  the  harsh  and  rig- 
orous remedy  of  rescission  of  the  contract 
and  recovery  of  the  land  should  not  be  al- 
lowed when  the  vendor  has  been  paid  a  large 
X>art  of  the  purchase  money  and  the  vendee 
Is  ready,  willing,  and  able  to  pay  off  the  re- 
maining Indebtedness.  The  evidence  shows 
no  such  equities  that  call  for  the  enforcement 
of  this  equitable  principle.  It  shows  with- 
out contradiction  that  the  only  payments 
made  by  Stahl  on  the  purchase  price  of  the 
land  were  the  $358.07  cash  at  the  time  of 
the  purchase,  and  the  $S0O  about  December 
26,  1907.  Mrs.  Stahl  has  paid  nothing,  and 
it  seems  that  she  was  insolvent  at  the  date 
of  the  trial.  Appellee  brought  this  suit  to 
recover  the  land  August  8,  1908,  about  four 
months  after  Stahl's  death,  and  the  original 
answer  of  appellant  Mrs.  Stahl  was  filed  Sep- 
tember 12,  1908.  In  this  answer  of  appel- 
lant she  made  no  tender  of  the  purchase  mon- 
ey due,  and  did  not  offer  to  carry  out  the 
contract  of  sale.  Not  until  the  filing  of  the 
amended  answer  on  the  20th  day  of  May, 
1916,  nearly  seven  years  after  the  institu- 
tion of  the  suit,  did  she  make  any  tender 
whatever  or  offer  to  carry  out  the  contract 
of  purchase.  The  tender  made  in  the  answer 
filed  May  20,  1015,  is  In  the  following  lan- 
guage: 

"These  defendants  are  ready  and  offer  to  pay 
whatever  amount,  if  any  is  now  due  to  plain- 
tiff on  said  premises  on  said  purchase  price  for 
the  same." 

There  was  no  allegation  that  she  was  able 
to  pay  the  balance  of  the  purchase  money. 
On  the  contrary,  she  alleged  in  her  said  an- 


swer filed  May  20,  1918,  that  at  the  time 
she  was  ejected  from  the  premises  in  con- 
troversy by  the  writ  of  sequestration,  "she 
was  wholly  and  totally  without  means." 
The  sale  was  clearly  an  executory  one,  only 
a  small  portion  of  the  purchase  money  was 
paid,  and  the  appellee  having  done  no  act 
that  could  fairly  be  construed  Into  an  af- 
firmance of  the  contract,  and  the  facts  and 
drcnmstances  in  evidence  being  insufficient 
to  show  that  It  would  be  unequitable  for 
appellee  to  recover  the  property  sued  for, 
appellants  could  only  defeat  sudi  recovery 
by  paying  or  actually  tendering  the  balance 
of  the  purchase  price  represented  by  the 
notes  given  therefor. 

The  appellants  further  contend  that  the 
court  erred  in  rendering  Judgment  in  favor 
of  appellee  for  the  reason  that  the  findings 
of  the  Jury  to  the  effect  that  the  affidavit 
for  the  sequestration  sued  out  was  true,  and 
that  appellant  Mrs.  Hughes  was  not  entitled 
to  damages  on  account  thereof,  were  unsup- 
ported by  the  evidence,  Inconsistent  with 
their  failure  to  find  whether  or  not  a  deed 
had  been  executed  and  delivered  to  Stahl 
for  the  property  in  controversy,  and  therefore 
such  findings  should  have  been  disregarded. 
This  contention  we  regard  as  bdng  without 
merit,  and  will  be  overruled. 

In  stating  the  nature  and  result  of  the 
suit  appellants  call  our  attention  to  the  fact 
that  no  spedflc  disposition  was  made  of  their 
cross-action  for  damages,  but  such  omission 
is  neither  assigned  nor  argued  as  a  reason 
for  reversing  the  case.  It  may  be  said,  how- 
ever, that  it  has  been  held  by  our  Supreme 
Court,  and  by  some  of  onr  Courts  of  CivU  Ap- 
peals, "that  while  the  Judgmmt  of  the  trial 
court,  tn  so  failing  to  disiMJse  of  sndi  an  ac- 
tion, is  irregular  and  Imperfect  in  form,  yet 
It  is  sufficient  to  support  the  appeal,"  and 
furnishes  no  sufficient  grround '  for  a  re- 
versal. Trammell  v.  Rosen,  106°Tex.  132,  167 
S.  W.  1161;  Craln  v.  National  lAfe  Ins.  Co., 
supra;  Lewis  v.  Smith,  4S  S.  W.  294;Bemns 
V.  Donlgan,  18  Tex.  Civ.  App.  125,  43  8.  W. 
1062 ;   Parker  v.  Eknerson,  176  S.  W.  146. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  Is  affirmed. 


FARMERS'   ft   CITIZENS'   SAV.  BANS  v. 
SMITH  et  aL    (No.  610.) 

(Court  of  Civil  Appeals  of  Texas.    ES  Paso. 
Oct  19,  1916.) 

1.  Jusnoxs  OF  THX  Peace  «=s>90— PucAnnf  o — 

INFOBHAUTT. 

In  justice  court  cases,  great  informality  of 
pleading  is  permissible. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the 
Peace,  Cent  Dig.  {  806;    Dec.  Dig.  <S=>90.] 

2.  Bulls  ano  Notes  <S=^75— Plkaoiro— Nok 
Est  Factum. 

In  suit  on  a  note,  a  plea  of  non  est  fkctum 
is  Inapplicable  where  defendants  adniit  signing 
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the  instmnent,  and  there  is  no  evidence  «t  any 
alteration  after  ezecntion. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  1514-1618,  1566;  Dec.  Dig. 
*a»476.] 

3.  Bnxs  AND  Notes  «=>489(3)  —  Issincs  and 
Pboof— Pabol  Kvidencb. 

In  suit  on  a  note,  where,  in  addition  to  de- 
fendants' plea  of  non  est  factum,  the  answer 
stated  facts  sufficient  to  show  that  defendants 
bad  been  overreached  and  defrauded  into  signing 
the  note,  for  a  larger  sum  than  agreed,  and  that 
for  all  above  the  sum  of  $126,  and  interest,  the 
note  was  wanting  in  consideration,  parol  evi- 
dence in  support  of  snch  allegations  was  admis- 
sible. 

CEM.  Note.— SV>r  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {S  1590-1595;  Dec.  Dig.  «=> 
489(8).] 

4.  WlTNESBES  <8=>414(1)  —  CSorkobobation  — 
Passbook. 

In  suit  on  a  note  for  $150,  defendants'  claim 
that  one  of  them  had  borrowed  only  $125  from 
plaintiff  banic,  the  passbook  given  by  the  bank  to 
defendant  borrower  when  the  loan  was  made 
showing  a  deposit  of  that  date  of  $125,  and  sub- 
sequent withdrawals  aggregating  a  like  amount, 
was  admissible  in  corroboration  of  defendants' 
testimony. 

[Ed.  Note.— Por  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1287;  Dec.  Dig.  «=>414(1).] 

5.  Bnxs  AND  NoTKS  «=»520— Feattd— SuiTi- 

CIENCT  OF  BTIDKNOS. 

In  a  bank's  suit  on  a  note  for  $150,  wherein 
defendants  claimed  that  they  had  been  over^ 
reached  and  defrauded,  when  one  of  them  boi^ 
rowed  $125,  into  signing  the  note  for  an  exces- 
sive amount,  evidence  Keld  sufficient  to  support 
judgment  for  defendants. 

£Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1813,  1832,  1836,  1837; 
Dec.  Dig.  <S=>520.] 

Appeal  from  Anderaom  County  Court;  B. 
y.  Swift,  Judge. 

Suit  by  the  Farmers'  &  Citizens'  Savings 
Bauli.  against  FeUx  Smith  and  anotlier.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Judgment  affirmed. 

S.  J.  Williamson,  of  Palestine,  for  appel- 
lant. Kay  &  Seagler,  of  Palestine,  for  ap- 
pellees. 

HIOGINS,  J.  Appellant  filed  this  suit  In 
the  justice  court  against  Felix  Smith  and 
George  Ware  to  recover  a  balance  alleged 
to  be  due  upon  a  promissory  note,  executed 
and  delivered  by  defendants  to  plaintiff  in 
the  principal  sum  of  $166.60,  with  interest, 
and  to  foreclose  a  chattel  mortgage  securing 
Its  payment.  In  the  justice  court,  judgment 
was  rendered  in  api)ellant's  favor,  and  the 
cause  was  appealed  to  the  county  court.  In 
the  latter  court,  the  defendants  filed  a  writ- 
ten plea,  duly  verified  by  their  oaths,  as  fol- 
lows: 

"Further  answering  herein,  and  by  way  of  plea 
of  non  est  factum  and  in  answer  to  plaintiffs, 
says  that  the  note  or  instrument  in  writing  men- 
tioned in  said  petition  was  not  signed  or  execut- 
ed by  them  nor  by  any  person  authorized  by 
them  to  sign  or  execute  it  for  them,  that  said  in- 
strument of  writing  was  made  without  defend- 
ant's knowledge  or  consent,  and  that  they  have 


not  at  any  time  since  ratified  or  confirmed  the 
same.  Wherefore  defendants  say  that  said  note 
or  instrument  in  writing  is  not  their  act'  and 
deed,  and  of  this  they  put  themselves  upon  the 
countty. 

"Defendants,  further  answering  herein,  say 
that  on  or  about  the  1st  of  March,  1912,  these 
defendants  borrowed  from  plaintiff  the  sum  of 
$125,  and  at  that  time  plaintiff  gave  to  the  de- 
fendants a  book  showing  the  amount  and  that 
after  said  time,  to  wit  on  or  about  the  28th  day 
of  September,  1912,  defendants  paid  back  to 
plaintiff  said  sum  of  $125.  That  after  that  time 
plaintiff  claimed  that  the  defendant  had  not  paid 
the  interest  on  said  $125  and  said  that  it  was 
$12.50,  defendants  say  that  they  did  not  have  the 
money  at  that  time  and  when  they  obtained  the 
money  some  time  thereafter,  plaintiff  claimed 
that  it  was  $13  and  the  defendants  piud  said  sum 
of  $13  on  or  about  the  15th  day  of  February, 
1913,  to  H.  L.  Price  for  plaintiff. 

"Defendants  further  say  that  many  months 
after  the  above-named  date,  plaintiff  demanded 
of  defendants  the  payment  of  $30.50  more  and 
claimed  to  have  a  note  against  these  defendants 
for  the  sum  of  $165,60.  Defendants  say  that 
they  never  at  any  time  executed  to  plaintiff  a 
note  for  the  sum  of  $165.50,  but  that  at  the  time 
of  the  borrowing  the  money  as  aforesaid,  these 
defendants,  Smith  and  Ware,  being  unable  to  read 
or  write,  and  plaintiff  demanding  that  they  exe- 
cute a  note  and  mortgage,  asked  plaintiff  to  make 
out  said  instruments  for  the  simi  of  $126,  and 
after  plaintiff  made  out  said  note  and  mortgage, 
these  defendants  signed  said  instruments,  defend- 
ant Ware  mailing  his  cross  marks,  believing  at 
the  time  that  they  were  signing  a  note  and  a 
mortgage  for  the  sum  of  $125,  and  no  more,  and 
if  they  signed  any  other  instrument  for  any 
greater  amount  than  $126,  it  was  done  without 
their  knowledge.  Wherefore  defendants  say  that 
they  are  not  indebted  to  plaintiff  in  any  sum, 
and  that  whatever  sum  that  they  owed  to  plain- 
tiff has  been  fully  paid  off  and  discharged,  and 
they  ask  judgment  of  the  court  that  plaintiff 
take  nothing  by  this  suit  and  that  they  have 
judgment  for  their  costs,"  etc. 

Judgment  in  the  county  court  was  rendered 
In  favor  of  the  defendants,  and  plaintiff 
prosecutes  this  appeal. 

The  defendant  Smith  testified  that  be 
went  to  the  plaintiff  bank  and  asked  the 
cashier  thereof,  H.  L.  Price,  for  a  loan  of 
$126.  That  he  asked  for  only  $126  and  got 
only  that  amount.  Told  Price  to  make  the 
note  for  $125,  and  Intended  that  It  should 
be  made  for  that  amount,  and  thought,  at 
the  time  he  signed  it,  It  was  for  such  an 
amount  and  would  not  have  signed  it  If  he 
had  known  that  It  was  for  more  than  $125. 
He  stated  that  he  could  read  and  write  a  lit- 
tle, but  did  not  read  the  note  and  no  one  read 
it  to  him.  Price  stuck  the  note  through  the 
window  at  the  bank,  and  he  signed  It  He 
did  not  have  the  note  In  his  hands.  He  had 
asked  his  half-brother,  Oeorge  Ware,  his  co- 
defendant,  to  go  on  his  note  for  $125,  and  he 
was  present  when  be  told  Price  that  he  only 
wanted  $125,  and  was  present  when  he  sign- 
ed it,  and  his  brother  Ware  then  signed  the 
note  by  his  mark.  That  fall,  he  states,  he 
brought  two  bales  of  cotton  to  town  and 
went  to  the  bank  and  paid  them  $125  on 
September  28th.  About  a  month  thereafter 
he  met  Price  on  the  street,  who  asked  him. 
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"What  about  the  Interest  on  that  note?" 
which  he  stated  was  $12.60;  and  thereafter, 
In  February,  Price  again  spoke  to  him  about 
the  Interest,  and  he  paid  the  bank  through 
Price,  $13  to  cover  the  Interest  That  he  did 
not  know  they  claimed  any  more  until  the 
following  fall  in  the  year  1913,  when  be  was 
in  town  with  some  cotton,  met  Price,  and 
Price  claimed  he  still  owed  some  on  the  note. 

Upon  cross-examination  he  stated  that  be 
had  the  note  and  mortgage  in  his  hand  when 
he  signed  same,  but  did  not  read  them;  that 
be  had  a  chance  to  read  the  same  if  he  had 
wanted  to,  but  he  could  not  read  very  well 
and  did  not  try  to  do  so.  He  did  not  ask 
Price  to  read  them  for  him,  but  Just  signed 
them  and  handed  them  back.  Be  did  not 
know  whether  the  note  and  mortgage  were 
made  for  $165  at  the  time  he  signed  them  or 
not  He  did  not  notice  to  see.  He  does  not 
know  whether  they  have  been  in  any  wise 
changed  since  he  signed  them. 

Defendant  Ware  testified  substantially  as 
follows:  That  he  was  with  Felix  Smith  when 
he  signed  the  note.  He  came  to  the  bank 
with  Felix  with  the  understanding  that  he 
was  to  sign  the  note  with  him  for  $126. 
Felix  said  he  wanted  only  $125,  and  asked 
Price  for  $125,  and  told  him  to  make  the 
note  for  that  amount  He  thought  at  the 
time  he  signed  the  note  that  it  was  drawn 
for  $125,  and  would  not  have  signed  it  if  he 
had  known  that  it  was  drawn  for  more  than 
that  amount  Witness  signed  by  his  mark. 
Neither  the  note  or  mortgage  was  read.  He 
heard  Felix  tell  Price  to  make  the  note  for 
$125.  That  is  the  note  he  agreed  to  sign  and 
would  not  have  signed  a  note  for  $160. 

Price,  the  cashier  of  appeUant  bank,  testi- 
fled  that  on  March  let,  the  defendants  came 
to  the  bank  to  borrow  some  money,  and  that 
the  bank  loaned  $150  and  took  their  note,  se- 
cured by  mortgage  for  $165.50,  $150  being 
principal,  and  $16.60  covering  interest  Aft- 
er they  signed  the  note,  he  offered  Felix  $150, 
but  FeUx  stated  he  wanted  to  deposit  all  but 
$25,  so  he  gave  him  $25  in  cash  and  a  pass- 
book showing  $125  to  his  credit  Felix  sign- 
ed the  note  himself,  and  the  witness  wrote 
Ware's  signature  at  his  request,  and  he  sign- 
ed by  his  mark.  He  put  the  note  out  of  the 
window  for  them  to  sign,  and  they  signed  it 
there.  Felix  had  the  note  In  his  hand  at  the 
time  he  signed  It,  and  both  had  it  in  their 
possession  sufficient  to  have  read  it  them- 
selves if  they  had  wanted  to  do  so,  or  to 
have  had  it  read  to  them,  but  neither  of 
them  read  it  or  asked  to  have  it  read. 

Under  different  assignments,  and  in  vari- 
ous forms,  the  proposition  is  advanced  that 
the  testimony  of  defendants,  indicated  above, 
was  inadmissible  and  insufficient  upon  which 
to  predicate  a  defense  because:  (1)  It  was  in 
violation  of  the  rule  forbidding  tbe  introduc- 
tion of  parol  evidence  to  vary  or  contradict 
the  terms  of  the  agreement  between  the  par- 


ties M  erldenoed  by  the  note  and  mortgage; 
and,  (2)  the  pleading  of  defendants,  being 
simply  a  plea  of  non  est  factum,  was  insuffi- 
cient to*  authorize  the  admission  of  sudi  tes- 
timony under  any  of  the  exceptions  to  the 
rule  of  evidence  noted. 

[1-t]  In  Justice  court  cases,  great  intbrmal- 
ity  of  pleading  is  permissible,  and  even  In 
the  county  and  district  courts  technical  rules 
of  pleading  will  not  be  permitted  to  defeat 
a  right  substantially  alleged.  Barnes  ▼. 
Patrick,  108  Tex.  146,  146  S.  W.  154.  As 
developed  by  the  evidence,  the  plea  of  non 
est  factum  was  InawUcable  because  the  par- 
ties admitted  Btgnlng  the  note  sued  upon, 
and  there  Is  no  evldmce  of  any  alteration 
therein  after  its  ezecotloii.  But  in  addition 
to  the  plea  of  non  est  factum,  the  answer 
stated  fticts  sufficient  to  show  the  defendants 
had  been  overreached  and  defrauded  by  ap- 
peUant into  signing  a  note  for  an  amount  in 
excess  of  the  one  which  should  have  been 
properly  drawn  and  executed;  that  for  all 
above  the  sum  of  $125  and  interest  the  note 
was  wanting  in  consideration.  The  answer 
sufficiently  alleges  these  facts,  and  the  parol 
evidence  in  support  thereof  was  properly  ad- 
mitted. 

[4]  Exception  was  taken  to  the  admission 
of  the  passbook  given  by  plaintiff  to  Smith 
at  the  time  the  loan  was  made.  The  book 
showed  a  deposit,  as  of  that  date,  of  $125 
and  subsequent  withdrawal  entries  therein, 
aggregating  a  like  amount  The  book  was 
admissible  in  corroboration  of  defendant's 
testimony  that  only  $125  was  obtained  by 
Smith  from  the  bank. 

[5]  The  next  assignment  is  that  the  Judf- 
ment  of  the  court  is  against  the  great  weight 
of  the  evidence ;  is  clearly  wrong,  and  should 
be  set  aside.  The  testimony  of  Smith  and 
Ware  which  has  been  quoted  relates  to  the 
only  issue  of  fact  in  the  case,  and  plainly  is 
sufficient  to  suwort  the  Judgment  In  fact, 
the  weight  of  the  evidence,  we  think,  pr»- 
ponderates  in  favor  of  the  Judgment. 

Affirmed. 


NOBTHBRN    TEXAS    TRACTION    CX).   ▼. 
NICHOLSON  et  ux.    (Na  7673.) 

(Court  of  Civil  Appeals  of  Texac    Dallas. 
Oct  21,  1916.) 

1.  Tbial  «s»191(9)  — iNsnuonoK  — WnoHX 

OF  EVIDENCS— OASBIAGS  OF  PASSEnGEBS. 

In  action  against  carrier  for  injuries  to 
plaintiff's  wife  getting  off  a  car,  an  instruction 
that  it  was  "the  doty  of  defendant's  servants  in 
charge  of  defendant's  car  at  the  time  and  placs 
of  the  alleged  accident  to  have  used  for  the 
safety  of  plaintiff's  wife"  the  highest  degree  of 
care,  etc.,  was  erroneous  in  not  conditioning 
such  degree  of  care  upon  the  iaane  of  whether 
she  was  a  passenger,  and  thus  in  effect  charging 
on  the  weight  of  evidence,  contrary  to  the  direct 
prohibition  of  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  art  1971. 

VBd.  Note.— For  other  eases,  see  Trial.  Dec. 
Dig.  «=>191(9);    Carriers,  Cent  Dig.  |  1837.] 
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2.  Tbiai.   «s>256(9)— InsTKUoraoifB— BKQTTsm 

— NbCISSITY— O>NTMBDT0BT  NKGUOINCE. 

In  the  absence  of  request  by  defendant  to  so 
diarge,  it  is  not  rerersible  error  to  fail  to  In- 
struct in  the  main  charge,  in  an  action  for  neg- 
ligent injury,  that  plaintiff  must  show  absence 
of  contribntory  negligence,  where  plaintiff's 
pleading  and  evidence  does  not  disclose  presence 
of  contributory  negHgenoe,  and  where  defend- 
ant's requested  charge  on  contributory  negli- 
gence is  given. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  {  637;   Dee.  Dig.  «=9256(9).] 

3.  BviDBSCK  «=»271(10) — Self-Sbbvinq  Dec- 

IiASATION— StATEMKNT   AB   TO   INJUBT   LOKO 

Afteb  Accid£Nt. 
In  action  for  Injuries,  testimony  of  a  wit- 
ness, that  long  after  the  alleged  accident  the 
alleged  injured  part7  stated  she  had  been  hurt, 
is  inadmissible  aa  a  self-Mrring  declaration. 

[Ed.  Note.— For  other  caaea.  see  Evidence, 
Cent.  Dig.  i  1082;    Dec.  Digr4=»271(10).] 

4.  Tbiai.  «s>121(4>— AsoTmBirc  bt  CoimsBL— 
Corporation's  witnesses. 

In  action  against  carrier  for  injuries,  where 
the  carrier  had  agreed  with  certain  witnesses 
to  reimburse  them  in  the  ratio  of  their  earnings 
for  the  time  they  were  in  attendance  upon  court 
as  witnesses,  statement  to  the  jury  by  counsel 
for  plaintiff  that  these  witnesses  were  "bought 
and  paid  for,"  and  that  the  carrier's  claim  agent 
admitted  that  fact,  etc,  was  error;  there  being 
no  impropriety  in  such  arrangement  for  reim- 
bursement for  time  lost 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  298,  30D;    Dec.  Dig.  i8=»121(4).] 

6.  Evidence  «=»590  —  Cbedibilitt  of  Wit- 
DKSSBS— Gobpobation'b  Servants. 
While  a  jury  is  not  compelled  to  accept  as 
true  the  evidence  of  a  corporation's  servants 
because  they  are  such,  the  jurv  has  no  right  to 
disbelieve  such  evidence  for  that  reason. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  J  2439;  Dec.  Dig.  <8=»590.] 

6.  Appkai.  and  Ebbob  »=»1170(7)— Habmtjbbb 
Ebbob. 

Notwithstanding  rule  62a  of  Courts  of  Civil 
Appeals  (149  S.  W.  x)  as  to  error  not  amounting 
to  denial  of  rights  of  appellant,  evidence  for 
defendant  carrier  in  an  action  for  injuries  as  to 
the  cause  of  the  accident  and  the  extent  of  in- 
juries AcM  to  be  such  that  errors  by  the  trial 
court  could  not  be  considered  harmless:  the 
verdict  being  for  $5,000  for  a  fractured  leg. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4066,  4643;  Dec.  Dig.  «=» 
1170(7).) 

7.  EviDBNOB  «=»477(2)— Opinion  E^vidknob— 

NORCZnCBTO— ArPABENT  SlOKNESB. 

in  action  against  carrier  for  injuries  to 
plaintiff's  wife,  plaintiff's  testimony,  in  answer 
to  question  whether  from  her  appearance  she 
was  getting  better  or  worse,  that  she  was  get- 
ting worse,  was  not  improper. 

[Ed.  Note.— For  other  cases,  see  Elvidence, 
Cent  Dig.  i  2238;   Dec.  Dig.  <S=3477(2).] 

Error  from  District  Court,  Dallas  .County ; 
Kennetb  Foree,  Judge. 

Action  by  T.  J.  Nicholson  and  wife  against 
tbe  Northern  Texas  Traction  Company. 
JndgTuent  for  plaintiffs,  and  defendant  brings 
error.    Beversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, and  J.  Hart  Willis  and  Thompson, 
Knight,  Baker  &  Harris,  aU  of  Dallas,  for 
plaintiff  In  error.  J.  O.  Fatton  and  W.  H. 
Clark,  both  of  Dallas,  for  defendants  in  er- 
ror. 


BASBUBT,  J.  Defendant  In  error  was 
plaintiff  In  the  lower  court,  and  tbe  plalo- 
tiff  In  error  wag  defendant  For  convenience 
and  brevity  they  will  be  so  designated  In  this 
opinion.  Plaintiff  Nicholson  sued  defendant. 
Northern  Texas  Traction  Cranpony,  for  dam- 
ages for  personal  injuries  alleged  to  have 
been  negligently  inflicted  upon  his  wife  while 
she  was  a  passenger  upon  one  of  defendant's 
street  cars  In  the  city  of  Dallas.  The  sub- 
stance of  the  alleged  negUgence  was  that,  aft- 
er defendant  had  halted  its  car  upon  signal 
from  plaintiff's  wife  and  while  she  was  in  the 
act  of  alighting,  the  defendant,  without 
warning  to  plaintiff's  wife,  suddenly,  with  a 
violent  jerk  and  lurch,  started  Its  car  for- 
ward, throwing  her  with  great  force  and 
violence  to  and  upon  the  street,  seriously  and 
Iiennanently  Injuring  her.  Defendant's  de- 
fenses, necessary  to  be  stated,  will  appear 
from  onr  consideration  of  the  Issues  present- 
ed in  Its  brief,  and  for  that  reason  the  plead- 
ing will  not  be  detailed.  Trial  of  the  case  re- 
solted  in  verdict  and  judgment  for  plalntUI 
for  $5,000.  From  .such  judgment  defendant 
has  appealed. 

We  will  not  consider  the  assignments  se- 
riatim, but  the  Issues  raised  thereby;  nor 
will  we  attempt  to  state  the  tacts  adduced 
by  the  respective  parties,  save  when  neces- 
sary in  discussing  the  Issue. 

[1]  Complaint  is  made  of  the  court's  in- 
struction to  the  jury  on  the  degree  of  care  to 
be  exercised  by  defendant  toward  plaintiff's 
wife  while  a  passenger  on  its  car.  The  point 
urged  is  not  that  an  erroneous  definition  of 
the  degree  of  care  to  be  exerdaed  was  given, 
but  that  the  Instruction  was  upon  the  weight 
of  the  evidence.  In  that  It  assumed  that  plain- 
tiff's wife  was  a  passenger  at  the  time  of  the 
alleged  accident,  while  the  evidence  on  that 
issue  was  conflicting  and  hence  led  the  jury 
to  believe  that  plaintiff's  contention  with  ref- 
erence to  the  time,  place,  and  manner  of  the 
accident  was  true  as  matter  of  law.  In  con- 
nection with  the  issue  so  made,  plaintiff's 
te8tim<«y  tended  to  show  that,  while  his 
wUe  was  In  the  act  of  alighting  from  the 
car,  defendant's  servants  suddenly  put  tbe 
same  In  motion  with  a  violent  jerk  by  which 
his  wife  was  thrown  from  the  steps  of  the 
car  onto  tbe  ground  and  seriously  injured. 
Defendant's  testimony,  on  the  contrary,  tend- 
ed to  show  that  plaintiff's  wife  alighted  safe- 
ly from  the  car  and  thereafter  seized  one  of 
the  handholds  of  the  car  as  it  was  moving 
away  as  a  contrivance  upon  which  to  base  a 
pretended  or  fraudulent  suit  against  defend- 
ant Tbe  charge  does  tell  the  jury  that  it 
was  "tbe  duty  of  defendant's  servants  in 
charge  of  defendant's  car  at  the  time  and 
place  of  the  alleged  accident  to  have  used  for 
the  safety  of  plalntlfTs  wife"  the  highest  de- 
gree of  care,  etc  Fairly  considered,  the 
charge  is  in  our  oidnion  susceptible  of  tbe 
criticism  directed  against  It  It  unequivocal- 
ly tells  the  jury  that  defendant  was  bound  te 
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exercUw  toward  the  wife  of  plaintiff  the  daty 
defined  "at  the  time  and  place  of  the  allied 
accident"  Whether  defendant  was  80  bound 
depended  npon  the  fact  Issne  of  whether  she 
was  a  passenger.  Onr  practice  acts  provide 
that  the  trial  Jndge  "shall  not  charge  or 
comment  on  the  weight  of  evidence."  2  Ver^ 
n<»'B  Sayles'  Stats,  art  1971.  And  the  In- 
quiry always  Is  whether  the  statute  was  In 
fact  violated  and  the  probable  effect  upon 
the  jury.  In  connection  with  sudi  inquiry, 
the  case  of  El  Paso  Elec.  Ry.  Co.  v.  Boer,  108 
8.  W.  199,  la  in  point  in  the  case  at  bar.  In 
that  case  the  trial  court  charged  the  jury: 

"That  plaintiff,  as  shown  by  the  evidence,  was 
a  passenger  on  the  car  of  defendant  (company) 
at  the  time  and  place  of  the  alleged  injories." 

In  passing  on  the  correctness  of  the 
charge,  the  court  said  that  the  ordinary  rule 
is  that  one  continues  to  be  a  passenger  until 
be  reaches  his  destination  and  is  given  rea- 
sonable time  and  opportunity  to  Rifely  dis- 
embark, but  that  the  charge  complained  of, 
when  It  told  the  Jury  that  plaintiff  "was  a 
passenger  on  the  car  of  the  defendant  com- 
pany at  the  time  and  place  of  the  alleged 
injury,"  assumed  aa  a  fact  that  plaintiff  had 
not  been  afforded  a  reasonable  time  and  op- 
portunity to  safely  disembark,  and  continued 
in  fact  a  passenger  thereon,  and  was  hence 
erroneous.  In  the  present  case,  while  the 
charge  does  not  tell  the  Jury  that  plaintiff's 
wife  was  a  passenger  at  the  time  and  place 
of  the  accident,  it  does  Inform  the  Jury  that 
she  was  at  that  very  time  entitled  to  that 
high  decree  of  care  to  which  passengers  are 
entitled.  It  may  be  that  the  error  would 
have  been  emphasized  had  the  court  In  so 
many  words  Informed  the  Jury  that  plain- 
tiff's wife  was  a  passenger,  but  it  seems  to 
us  that  the  difference  In  the  two  cases  Is  In 
form  rather  than  substance,  since  to  tell  the 
Jury  that  plaintlfT's  wife  was  entitled  to  that 
high  degree  of  care  due  a  passenger  was  but 
to  say  she  was  a  passenger.  The  effect  of 
plaintiff's  counter  propositions  is  that,  when 
considered  in  connection  with  the  special 
charges  given  at  the  request  of  defendant, 
the  probable  effect  of  the  main  charge,  if  er- 
roneous, was  not  to  mislead  the  Jury.  The 
court  did  at  the  request  of  defendant  spe- 
cially instruct  the  Jury,  if  plaintiff's  wife's 
injuries  proximately  resulted  from  her  seiz- 
ing the  handhold  of  the  car  after  she  had 
safely  disembarked  from  the  car,  to  return  a 
verdict  for  defendant,  regardless  of  all  oth- 
er issues  In  the  case.  The  proposition  Is 
not  without  force  and  persuasion,  and  It 
might  be  that,  in  the  absence  of  the  sharp 
conflict  in  the  evidence  presented  by  this  rec- 
ord and  the  absence  of  other  error,  the  case 
would  not  be  reversed  on  such  ground  alone. 
Since,  however,  the  case  Is  to  be  reversed  on 
other  grounds,  further  discussion  of  the  la- 
sue  will  not  be  necessary. 

[I]  A  further  attack  Is  made  upon  the 
court's  main  charge  submitting  the  issue  of 
negligence.    The  charge  directed  the  Jury  to 


find  for  plalntlfl  If  from  the  evldoice  they 
believed  defendant  "negligent"  as  that  term 
had  been  defined,  and  also  believed  that  audi 
negligence  was  the  direct  and  proximate 
cause  of  plaintiff's  wife'ig  injuries,  if  any; 
but,  on  the  other  hand,  to  find  for  defendant 
if  they  believed  it  was  not  negligent,  or  that 
plalntifTs  wife  was  not  Injured.  The  pre- 
dae  criticism  of  the  charge  is  that  In  effect 
it  excludes  from  the  consideration  of  ttie 
Jury  the  Issue  of  contributory  negligence  ten- 
dered by  defendant,  and  sustained  by  evi- 
dence. In  such  connection,  it  appears  from 
the  record  that  the  trial  court  at  the  re- 
quest of  defendant  specially  Instructed  the 
Jury  that  if  the  wife  of  plaintiff  safely  alight- 
ed from  the  car  after  it  halted,  but  sdzed 
the  handhold  of  the  same  when  It  resumed 
motion,  and  such  act  proximately  contribut- 
ed to  her  injuries,  to  find  for  defendant,  re- 
gardless of  any  other  issue  in  the  case.  De- 
fendant contends,  however,  that  the  giving  of 
such  special  charge  did  not  cure  the  vice  in 
the  main  charge,  for  the  reason  that  as  pre- 
sented there  was  an  irreconcilable  contradic- 
tion in  the  two  charges,  which  permitted  the 
jury  to  follow  either  without  reference  to  the 
evidence.  The  rule  Invoked  is  announced  in 
the  leading  case  of  Baker  v.  Ashe,  80  Tex. 
356,  16  S.  W.  36,  and  reaffirmed  in  a  number 
of  later  cases,  and  when  applicable  is  a  well- 
recognized  one.  We  conclude,  however,  that 
it  is  not  applicable  in  the  case  at  bar.  The 
general  rule  is,  in  substance,  that  in  constru- 
ing the  court's  charge  it  should  be  consider- 
ed as  a  whole  and  each  part  considered  as  a 
qualification  of  the  other.  But  It  was  said 
In  the  case  cited  that,  when  the  court  omit- 
ted from  its  charge  one  of  the  facts  to  be 
found  and  whld)  was  essential  and  necessary 
to  a  recovery,  such  general  rule  did  not  ap- 
ply ;  and  as  a  consequence  It  was  held  In  the 
case  dted  that  the  omission  to  charge  the 
Jury  on  every  fact  necessary  to  a  recovery  on 
the  case  aa  made  could  not  be  cured  by  a 
special  charge  supplying  the  omitted  Issue. 
The  reason  Is  dear,  for  to  say  that  a  recov- 
ery may  be  had  without  proof  of  the  facts 
necessary  to  sustain  it  la  palpably  erroneous. 
It  is  equally  clear  that  a  special  diarge  is 
unavailing  to  cure  the  error,  for  by  the  main 
charge  a  state  of  facta  is  rdated  which  will 
entitle  the  litigant  to  a  recovery  without  ref- 
erence to  any  other  fact  submitted  In  spe- 
cial charges.  The  Jury  might  consistently 
argue  that  while  the  facts  to  be  found  by 
the  special  charges  were  adverse  to  the 
plaintiff,  at  the  same  time  those  submitted  in 
the  main  charge  could  be  found  favorably 
and  constituted  in  law,  as  evidenced  by  the 
charge  of  the  court,  suffident  ground  for  re- 
covery. But  we  think  an  entirely  different 
issue  Is  presented  by  the  record  in  the  case 
at  bar.  It  is  not  claimed  that  any  affirma- 
tive fact  necessary  and  essential  to  plalntllFg 
right  to  recover,  if  the  jury  accepted  his  the- 
ory of  the  case,  was  omitted  by  the  court  in 
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barge.  It  Is  only  Is  such  cases  that  we 
rstand  the  rale  relied  on  by  defendant 
s  applicable,  with  one  exception,  which 
directly  be  noted.  Contributory  negli- 
e  in  the  present  case  was  a  defense 
1  by  defendant.  The  case  made  by  plain- 
pleading  and  evidence  did  not  disclose 
negligence  on  the  part  of  his  wife  con- 
iting  to  her  injury,  and  hence  plaintiS 
not  compelled  to  prove  the  absence  of 
negligence  to  authorize  the  verdict.  A 
in  point  is  G.,  O.  &  S.  F.  By.  Co.  v.  AU- 
it,  7  Tex.  Civ.  App.  21,  26  S.  W.  250.  In 
isslng  the  court's  charge  it  was  said: 

be  only  question  here  is  whether  the  failure 
elude,  in  the  facts  essential  to  recovery,  ab- 
!  of  contribntory  negligence,  is  to  be  treat- 
9  an  omission  which  should  be  supplied  by 
inest  for  a  special  charge,  or  as  a  positive 
;  If  contributory  negligence  came  into  the 
as  a  separate  and  distinct  defense,  not  in- 
id  in  the  investigation  of  the  very  transac- 
on  which  plainhff  relied,  and  therefore  to 
leged  and  proved  affirmatively  by  defendant, 
ay  be  that  an  omission  to  charge  on  it 
d  not  be  reversible  error,  if  no  special  in- 
:tion  were  requested." 

te  court  then  holds  that  the  development 
lie  facts  essential  to  plaintiff's  cause  of 
>n  did  disclose  contributory  negligence 
is  part,  and,  the  trial  court  having  fail- 

0  Include  in  the  charge  presenting  the 
ititTs  case  an  tnstrnction  that  plaintiff 
t  show  the  absence  of  such  negligence,  er- 
was  committed,  since  It  permitted  a  re- 
ry  upon  a  partial  view  of  the  facts  neo- 
ry  and  essential  to  be  shown.  In  the 
ent  case,  however,  as  we  have  said,  It 

not  appear  from  the  evidence  of  plain- 
that  his  wife  was  guilty  of  contributory 
igence.  That  issue  came  into  the  case  as 
stinct  and  separate  defense  tendered  by 
adant     Consequently,   while  that  issue 

1  have  been  properly  submitted  in  the 
1  charge,  It  was  not  reversible  error  to 

it,  since  it  was  the  duty  of  defendant  to 
est  its  submission.    From  what  we  have 

and  since  it  was  not  necessary  for  plaln- 
Lo  show  affirmatively  that  his  wife  was 
guilty  of  contributory  negllgoice,  It  foir 

there  is  no  contradiction  In  the  main 

special  charge,  since  the  rule  in  such 
i  is  undisputed,  save  In  the  exceptions 
3,  that  one  portion  of  the  charge  may  be 
rded  as  qualifying  another,  and  the  pre- 
ption  is  that  the  Jury  so  considered  it 
were  not  misled  thereby. 
I  By  appropriate  assignment  the  issue 
lade  that  the  court  erred  in  admitting 
lin  testimony  tendered  by  plaintiff.  Mrs. 
^ger,  witness  for  plaintiff,  testified  that 
r  the  accident,  by  which  plaintiff's  wife 
ued  to  have  t>een  Injured,  she  was  em- 
ed  by  the  plaintiff  and  his  wife  in  their 
;t  factory  and  commenced  work  there 
it  February  6,  1013,  which  was  subse- 
it  to  the  alleged  injuries,  and  that  plain- 
.  wife  was  then  confined  In  bed,  and  that 

never  saw  her  walk  while  employed 
e,  which  was  for  about  two  months.   Aft- 


er so  testifying,  counsel  for  plaintiff  tnguir- 
ed  of  the  witness,  "What  complaint  did  she 
(meaning  Mrs.  Nicholson)  make  while  you 
were  there?"  Over  the  objection  of  counsel 
for  defendant,  the  witness  answered,  "She 
told  me  she  had  been  hurt"  The  proposition 
urged  Is,  In  effect,  that  the  answer  of  the  wit- 
ness Is  but  a  self-serving  declaration  of  the 
injured  party,  made  long  after  the  accident 
and  upon  an  issue  sharply  controverted,  and 
hence  Inadmissible,  because  incompetent  By 
the  rule  announced  in  Insurance  Company 
V.  Eastman,  95  Tex.  34,  64  S.  W.  863,  the  ad- 
mission of  the  testimony  complained  of  was 
reversible  error.  In  the  case  cited,  £^stman 
sued  the  insurance  company  upon  a  fire  in- 
surance policy.  The  insurance  company 
sought  to  avoid  liability  on  the  ground  that 
E}astman  had  secured  additional  Insurance 
on  his  property  in  excess  of  the  amount  stip- 
ulated, without  notice  to  the  company,  which 
act  by  the  contract  forfeited  the  policy.  At 
trial  Eastman  teatifled  that  he  did  notify 
the  agent  of  the  insurance  company  that  he 
had  secured  the  additional  Insurance.  The 
agent  testified  that  Eastman  did  not  so  noti- 
fy him.  The  evidence  so  standing,  counsel 
for  Eastman  In  rebuttal  introduced  as  a  wit- 
ness one  Sweeton,  who,  over  objections,  tes- 
tified that  Eastman  told  Mm  that  on  the  day 
the  additional  insurance  was  secured,  he 
(Eastman)  did  notify  the  Insurance  com- 
pany's agent  of  that  fact  In  passing  on  the 
action  of  the  court  in  admitting  Sweeton's 
testimony,  our  Supreme  Court  said  there  was 
great  contrariety  of  opinion  on  the  subject 
of  what  circumstances  would  render  admis- 
sible the  former  declarations  of  a  witness  as 
support  for  his  testimony  at  trial,  but  that 
two  rules  were  reasonably  well  established; 
one  being  that,  in  the  absence  of  evidence  im- 
peaching the  credibility  of  a  witness,  such 
testimony  was  never  admissible.  In  the 
present  proceeding  no  attempt  was  made  to 
Impeach  Mrs.  Nicholson's  credibility  as  a 
witness.  Eer  declaration  that  she  was  in  bed 
because  she  had  been  hurt  was  clearly  self- 
serving,  since  it  was  and  could  have  been 
in  corroboration  only  of  her  claim  that  she 
was  in  bed  as  a  result  of  the  alleged  acci- 
dent and  for  which  she  had  pending  at  tne 
time  a  suit  for  damages.  Def«aidant  in  er^ 
ror's  reply  to  the  point  aside  from  technical 
objections  to  the  manner  of  presenting  the 
issue,  which  In  our  opinion  are  not  well  tak- 
en, is.  In  substance,  that  the  evidence  com- 
plained of  was  the  opinion  of  the  witness 
and  was  admissible  for  that  reason.  Ex- 
perts may  state  the  apparent  physical  con- 
dition of  a  person,  as  the  existence  of  a  state 
of  apparent  sickness  or  disease,  etc.  Such 
rule,  however,  will  not  render  admissible  the 
declarations  made  to  another  in  corrobora- 
tion of  the  declarant's  testimony. 

[4]  It  Is  further  urged  that  the  court  err- 
ed In  two  Instances  in  overruling  objections 
tendered  by  defendant  to  certain  argument 
of  counsel  for  plaintiff.     It  was  shown  by 
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the  evidence  that  defendant* 8  claim  agent 
had  agreed  with  certain  women  formerly  In 
the  employ  of  Mrs.  Nicholson  to  reimburse 
them  in  the  ratio  of  their  earnings  for  the 
time  they  were  In  attendance  upon  court  as 
witnesses  for  defendant  In  dlscnsslng  the 
case  counsel  for  plaintiff  said: 

"Now,  about  these  women,  gentlemen  of  the 
jory,  we  can't  believe  their  testimony.  They 
are  bought  and  paid  for,  as  admitted  by  their 
claim  agent,  Douglass." 

Other  coansel  in  the  concluding  argument 
to  the  Jury  made  the  statement.  In  substance, 
that  Chlet  Justice  Brown  had  said,  in  an 
opinion  in  a  suit  against  a  railroad  com- 
pany, that  the  Jury  did  not  have  to  believe 
witnesses  because  they  were  servants  of  the 
railroad  company.  We  have  recently  said 
on  the  issue  raised  here,  in  substance,  that 
the  trial  court  has  no  discretionary  control 
over  a  litigant's  right  to  be  heard  by  counsel, 
save  as  to  order,  time,  division,  etc.,  and  the 
right  to  require  of  counsel  proper  observance 
of  the  scope  of  the  argument,  and  that  in 
that  respect  the  most  liberal  freedom  of 
speech  should  be  allowed.  One  of  the  limita- 
tions of  counsel's  right  is,  however,  that  he 
may  not  state  facts  not  supported  by  or  In- 
ferable from  the  evidence  in  the  case  under 
discussion.  Winnsboro  Cotton  Oil  Co.  v. 
Carson,  185  S.  W.  1002.  That  counsel's  state- 
ment that  defendant's  claim  agent  "had 
bought  and  paid  for"  certain  witnesses,  and 
that  the  claim  agent  admitted  that  fact,  and 
as  a  consequence  could  not  be  believed,  is 
not  fairly  supported  by  or  inferable  from  the 
evidence  is  in  our  opinion,  clear.  The  dalm 
agent  testified,  in  substance,  that  be  had 
agreed  to  pay  the  witnesses  while  In  attend- 
ance upon  court  In  the  ratio  of  what  they 
were  earning.  The  litigation  Involved  a 
private  controversy  between  the  parties,  and 
there  is  much  reason  why  the  witnesses 
would  not  have  been  willing  to  quit  their 
employment  and  sacrifice  their  earnings  in 
order  to  testify  in  a  matter  in  which  they 
had  no  interest,  and  we  see  no  impropriety 
in  the  arrangement,  or  any  Justification  or 
support  in  the  evidence  for  the  deduction 
drawn.  It  is  true  that  the  witnesses  could 
have  been  forced  to  attend  by  tendering  their 
fees,  but  such  a  course  is  obviously  beset 
by  many  inconveniences  and  difficulties  tend- 
ing to  prevent  a  full  development  of  the 
facts.  Of  course,  had  any  circumstance  or 
fact  been  proven  that  would  have  Justified 
the  innuendo  of  perjury,  the  argument  would 
have  been  legitimate;  but,  in  our  opinion, 
that  fact  is  not  deduclble  from  the  agreement 
to  reimburse  the  women  for  the  time  lost 

[S]  The  other  objection  to  counsel's  argu- 
ment is  based  upon  the  statement  of  counsel, 
made  in  the  concluding  argument,  that  fot^ 
mer  Chief  Justice  Brown  of  our  Supreme 
Court  had  said  in  an  opinion  In  a  suit 
against  a  railroad  company  that  the  Jury 
did  not  have  to  believe  the  testimony  of  tet- 
taln  witnesses  because  they  were  servants 


of  the  railway  company.  This  statement  vras 
also  not  supported  by  or  Inferable  from  the 
evidence,  nor  is  it  a  correct  principle  of  lair 
if  that  fact  would  Justify  the  utterance. 
While  it  may  be  true  that  the  Jnry  were  not 
compelled  to  accept  as  true  the  evidence  of 
the  two  servants  of  defendant  merely  because 
they  were  servants,  it  is  conversely  true  tliat 
they  had  no  right  to  disbelieve  them  for  tbat 
reason. 

[8]  Counsel  for  plaintiff  meet  the  complain- 
ants with  reference  to  the  argument  witli 
the  proposition  that  the  error  was  harmless 
as  reflected  by  the  amount  of  the  verdict  and 
for  that  reason  should  be  sustained  under 
rule  82a  (149  S.  W.  x).  We  conclude  Uie 
present  case  to  be  one  where  the  effect  of  tbe 
error  is  not  reflected  in  tbe  verdict,  and  one 
where  we  cannot  say  the  Improper  argument 
was  not  reasonably  calculated  and  probably 
did  not  cause  an  Improper  Judgment  We 
reach  that  conclusion  because  of  tbe  state  ot 
the  evidence.  While  we  have  not  heretofore 
adverted  to  that  fact  the  evidence  In  the 
case  on  the  Issue  of  whether  Mrs.  Nicholson 
was  injured  while  alighting  from  tbe  car  or 
Injured  at  all  Is  in  pronounced  conflict  Mr. 
and  Mrs.  Nicholson  and  their  daughter  tes- 
tified positively  that  she  was  thrown  from 
the  car  while  In  the  act  of  alighting.  Her 
expert  witnesses  testified  that  as  a  resnlt  of 
that  fall  the  leg  bone  was  fractured  at  tbe 
pohit  where  It  fits  Into  tbe  hip  socket  A. 
number  of  witnesses  also  testified  to  the  fact 
that  Mrs.  Nlcbolson  was  confined  to  her  bed 
after  tbe  accident  with  a  weight  attached  to 
her  leg.  The  conductor  on  the  car  upon 
which  Mrs.  Nicholson  was  a  passenger  and 
tbe  motorman  on  another  oar  about  15  feet 
in  the  rear  testified  positively  that  Mrs. 
Nicholson  alighted  safely  from  tbe  car,  but 
designedly  seised  the  handhold  of  the  same 
when  It  resumed  motion,  following  same  a 
few  steps  when  she  released  her  hold  and 
walked  across  the  track,  never  at  any  time 
being  thrown  to  tbe  ground.  Plalntlfl  in  er- 
ror also  adduced  a  great  amount  of  evidence 
of  mach  probative  force  tending  to  show  tbat 
Mrs.  Nicholson  vras  malingering  subsequent 
to  tbe  accident 

It  was  tbe  servants  of  the  defendant  in  the 
one  instance  who  testtfled  concerning  Mrs. 
Nicholson's  actions  in  alighting  from  the  car 
and  who  counsel  argued  did  not  have  to  be 
believed  because  they  were  servants,  while  in 
tbe  other  It  was  tbe  women  referred  to  by 
counsel  as  having  been  bought  and  paid  for 
by  tbe  claim  agent  who  testified  to  the  tacts 
tending  to  prove  tbat  Mrs.  Nicholson  was 
malingering.  The  evidence  so  standing,  can 
it  be  said  that  tbe  error  was  harmless  be- 
cause «nly  15,000  was  allowed  for  a  frac- 
tured bone?  As  indicated,  we  do  not  think 
so.  The  evidence  was  sharply  confilctlng  and 
evenly  divided  on  both  tbe  Issue  of  the  ftill 
from  the  car  and  Mrs.  Nicholson's  subsequent 
simulated  illness.  To  discredit  tbe  servants 
of  defendant  and  the  women  witnesses  yi»a 
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bnt  to  Btrangtben  the  evldenoe  of  Mr.  and  i 
Mrs.  Nicholson  and  their  daughter,  on  the 
Isstie  of  the  accident,  and  that  of  her  other 
witnesses  on  her  subsequent  Illness.  Such 
was  the  holding  In  Ft.  W.  Belt  By.  Co.  y. 
Johnson,  69  Tex.  Qv,  App.  106,  126  8.  W. 
888.  And  In  this  case,  as  was  said  in  the 
case  dted,  no  effort  was  made  to  impeach  the 
witnesses  sought  to  be  discredited  by  the  ar- 
gum^it,  nor  is  any  conflict,  contradiction,  or 
inherent  improbability  shown  in  their  ac- 
count of  the  accident,  and'  as  a  consequence 
no  Justification  for  the  charges. 

Another  assignment  of  error  also  com- 
plains of  certain  argument  of  counsel  for 
plaintiff,  but  the  argument  there  complained 
of  in  oar  opinion  was  reasonably  in  reply  to 
and  provoked  by  counsel  for  plaintiff  In  er- 
ror. 

[71  While  plaintiff  was  on  the  stand  as  a 
witness,  he  was  asked,  in  reference  to  his 
wife's  condition  after  the  accident: 

"Was  she  all  the  time  getting  better  or  worse? 
Vii>m  her  appearance  was  she  getting  better  or 
worse  as  she  went  on?  Did  she  appear  from  her 
appearance  better  or  worse?"  Xo  which,  over 
objectioiis,  he  answered,  "She  has  been  getting 
worse." 

Under  the  facts  Shown  by  the  bill,  we  con- 
dude  the  question  was  not  improper.  Teatts 
V.  St.  Louis  S.  W.  By.  Ck).,  184  S.  W.  636.  In 
the  case  cited,  the  general  rule  as  stated  (17 
Cya  87)  Is  quoted  and  may  be  the  guide  on 
another  trial. 

Several  assignments  raising  Issues  Of 
pleading  will  not  be  considered,  for  the  rea- 
son that  an  inspection  of  Hie  pleading  dis- 
closes that  the  assignments  are  without  merit. 

It  will  not  be  necessary  to  review  the  suf- 
ficiency of  the  liypothetlcal  question  submit- 
ted to  Dr.  Boyce  in  view  of  a  reversal  of  the 
case,  since  the  facts  may  be  dissimilar. 

For  the  reasoDs  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  anoth- 
er trial. 


ST.  LODIS,  B.  ft  M.  BY.  CO.  et  aL  t.  PAINB. 

(No.  603.)* 

(Coart  of  Civil  Appeals  of  Texas.     Bl  Paso. 
Oct  Id,  1816.    Bebearing  De- 
nied Nov.  9,  191&) 

1.  Appbai,  and  Bbbor  «=»274(6)— FiNomas 
OF  Faot>— Exception  to  JuDamNT. 

An  exception  to  the  judgment  Is  sufficient 
to  authorize  a  challenge  of  the  trial  coarf s 
&iding8  of  fact. 

[E!d.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  {  1639;  Dec.  Dig.  «=»274(6).] 

2.  Appbai.  and  Bbbob  «s»760(7)  —  Assion- 
MBNTS  or  Ebbob— Findings  or  Fact. 

In  an  action  for  damages  to  an  automobile, 
assignments  of  error  that  the  driver  was  guilty 
of  contributory  negligence  under  the  andisputed 
testimony,  and,  there  being  no  evidence  of  dis- 
covered peril,  there  should  have  been  no  recov- 
ery, and  that  the  evidence  was  insnfficient  to 
support  any  allegation  of  negligence  contained 
in   the   petition,    directly    challenged   the   trial 


court's  findings  of  facts  in  favor  of  the  plains 
tiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  8074 ;  Dec.  Dig.  ®=>760(7).l 

3.  Negliqenck  «=>136(14)  —  Question  fob 

JUBT. 

The  general  rule  is  that  negligence  is  a 
question  of  fact  for  the  jury,  but  the  courts 
may  declare  som^  acts  to  be  so  obviously  dan- 
gerous and  reckless  as  to  constitute  negligence 
per  se. 


[Ed.  Note.— For  other  cases,  see  Negligence, 
uent  Dig.  jg  305,  806,  816,  818,  820;  Dec. 
Dig.  «=9l36U4).]  . 


4.  Rauaoaos  «=»328(6>— Accudbnt  at  Gboss- 
ino— gontbibutobt  nxoltobnck. 
The  driver  of  an  automobile,  who  neither 
looked  nor  listened  for  the  train  that  strnck 
him,  nor  paid  any  attention  to  the  warning 
given  him,  but  ran  his  car  on  a  track  immedi- 
ately behind  a  receding  train  without  trying  to 
ascertain  whether  there  was  another  train  to 
pass  immediately  la  the  other  direction,  was 
guilty  of  such  negligence  as  to  preclude  a  re- 
covery for  damages  to  the  automobile. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  $  1063;   Dec.  Dig.  <S=>328(6),] 

6.  Bailboadb  <S=»348(1)— Accident  at  Cboss- 
ING — Discovebkd  PebiIt-Evidenck. 
The  admission  of  the  driver  of  ah  automo- 
bile struck  and  damaged  by  defendants  train 
that  be  saw  the  approaching  train  20  feet  away 
when  he  was  proceeding  slowly  and  could  have 
stopped  in  3  feet,  but  that  he  did  not  reverse 
because  he  thought  the  quickest  way  was  to  g« 
ahead,  was,  in  effect,  an  assertion  that  there 
was  no  discovered  peril. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  Sf  1138,  1140,  1141 ;  Dec.  Dig.  <8=> 
848(l).l 

Appeal  from  District  Court,  Harris  Coun- 
ty; Wm.  Masterson,  Judge. 

Action  by  H.  A.  Paine  against  the  St  Lou- 
is, Brovmsville  ft  Mexico  Hallway  Company 
and  Frank  Andrews,  receiver,  and  others. 
Judgment  for  plaintiff  against  the  St.  Louis, 
Brownsville  ft  Mexico  Railway  Company, 
and  the  receiver  end  the  railroad  appeal. 
Reversed,  and  Judgment  rendered  for  defend- 
ants. 

Andrews,  Streetman,  Bums  ft  Logue,  W.  L. 
Cook',  and  Coke  K.  Burns,  all  of  Houston,  for 
appellants.  Love,  Channell  ft  Fouts,  of  Hou- 
ston, for  appellee. 

HABPEB,  C.  J.  This  Is  an  appeal  from  a 
Judgment  for  $800  damages  to  an  automobile 
in  favor  of  appellee  against  St.  Louis, 
Brownsville  &  Mexico  Railway  Company, 
and  Frank  Andrews,  receiver;  and  in  favor 
of  the  Houston  Belt  ft  Terminal  Railway 
Company,  Oulf,  Colorado  ft  Santa  V6  Bailr 
way  Company,  and  Trinity  ft  Brazos  Valley 
BaUway  Company,  and  in  favor  of  appellee. 
Tried  without  Jury.  St  Louis,  Brownsville 
&  Mexico  Bailway  Comi)any,  excepted  to  the 
Judgment  and  gave  notice  of  appeal. 
[1,2]  Two- assignments  are  urged: 
(1)  The  driver  of  the  automobile  being 
guilty  of  negligence,  under  the  undisputed 
testimony,  and  there  being  no  evidence  of  dis- 
covered peril,  there  should  have  been  ns 
recovery. 
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(2)  The  evidence  is  lnsn£9cient  to  support 
any  allegation  of  negligence  contained  in 
plaintiff's  petition. 

The  appellee  urges  that,  the  case  having 
been  tried  without  jury  and  the  court  hav- 
ing filed  conclusions  of  law  and  facts,  such 
findings  are  binding  upon  appellant  in  the 
absence  of  challenge  by  assignments  of  er- 
ror. 

An  esceptl(Hi  to  the  Judgment  la  sufficient 
to  authorize  challenge  of  findings  of  facts 
by  trial  court  This  the  record  shows  was 
taken.  Yoight  v.  Mackle,  71  Tex.  78,  8  S. 
W.  623.  And  we  think  the  assignments  here 
presented  are  a  direct  challenge  of  such  'find- 
ings. 

The  acts  of  negligence  charged  to  be  the 
proximate  cause  or  causes  of  the  aoddent 
and  Injury  to  the  automobile  are,  in  sub- 
stance, as  follows:  (1)  Defective  crossing; 
(2)  failure  to  have  a  watchman;  (3)  operat- 
ing the  train  at  a  speed  in  excess  of  that  al- 
lowed by  ordinance;  (4)  failure  to  blow 
whistle  and  ring  bell;  (5)  failure  to  slacken 
speed  of  the  train  upon  discovering  the  perlL 

The  defendants  plead  contributory  negli- 
gence of  the  driver  of  the  machine:  (1)  Be- 
cause he  failed  to  make  proper  lookout  be- 
fore going  upon  the  track ;  (2)  failed  to  note 
the  approach  of  the  train,  warning  of  which 
was  given  by  flash  of  headlight,  by  bell,  and 
whistle;  (3)  and  because  of  his  failure  to 
heed  wandngs  given  by  persons  in  the  vicin- 
ity of  the  crossing  to  stop. 

Appellee,  in  answer  to  appellants'  charge 
of  contributory  negligence,  pleads:  (a)  The 
nearness  of  certain  alleged  switch  engines 
on  an  adjacent  track,  which  engines  it  is 
claimed  were  making  noises  snggestive  of 
probable  movement ;  (b)  the  driver's  mistake 
or  confusion  as  to  the  signals  given,  in  that 
he  associated  said  signals  with  an  alleged 
expected  movement  of  said  engines;  (c)  the 
presence  of  a  bright  arc  light  at  the  cross- 
ing which  counteracted  the  ^ect  of  •  the 
headlight  and  prevented  the  driver  from  not- 
ing the  approach  of  the  train ;  (d)  the  pass- 
age of  an  Inbound  train  just  preceding  the 
effort  to  cross,  which  It  Is  claimed  added  to 
the  confusion. 

Findings  of  Facts. 

"I.  On  the  8th  day  of  August.  1012,  the  ap- 
pellants owned  and  maintained  railroad  tracks 
upon  which  they  operated  their  locomotives  and 
trains  across  a  public  street  and  thoroughfare 
in  the  city  of  Houston,  and  which  was  then, 
and  had  been  for  a  long  time  prior  thereto,  con- 
stantly used  by  the  pubUc  in  said  city  of  Hous- 
ton as  a  public  street  and  thoroughfare  for  the 
purposes  of  travel. 

"II.  At  the  point  where  defendants'  line  of 
railroad  crosses  said  street,  it  maintained  four 
railroad  tracks,  two  tracks  known 'as  main  line 
tracks,  and  two  known  as  switch  tracks  or  side 
tracks.  The  two  main  line  tracks  were  located 
south  of  the  switch  tracks,  the  main  line  track 
known  as  the  outbound  track  being  south  of  and 
approximately  8  feet  from  the  other  main  line 
track  known  as  the  inbound  main  line  track. 
The  tracks  or  roadbed  at  the  point  where  the 
larne  ctosssd  said  street  was  about  2^  or  8 


feet  higher  than  the  street  on  either  ride  of  it, 
there  being  ^nite  an  abrupt  approach.  There 
were  depressions  between  the  rails  of  the  rail- 
road tracks  of  from  6  to  12  inches,  the  surface 
of  the  street  between  the  tracks  being  lower 
than  the  top  of  the  rails,  which  rendered  the 
crossing  over  the  tracks  rough  and  difficnlt  to 
travel  over  with  an  automobile  or  other  vehicle. 
"III.  On  said  day,  about  9  o'clock  in  the 
evening,  George  B.  Ayers  was  driving  the  au- 
tomobile for  damages  to  which  ttiis  suit  is 
brought  along  said  street,  going  from  the  north 
to  the  south." 

He  descrlhed  the  acddent  as  having  oo 
curred  In  the  f (lowing  manner: 

"In  the  car  was  myself,  and  wife,  my  wife's 
sister,  and  Otis  Paine.  As  I  approached  that 
Sampson  street  crossing  on  the  occasion  in  ques- 
tion, I  saw  a  passenger  train  coming  into  town ; 
it  hadn't  got  to  the  crossing  when  I  first  saw 
it.  When  I  saw  it,  I  stopp^.  That  train  was 
coming  in  very  slowly.  I  pulled  up  a  little 
closer  to  the  train,  and  just  after  it  passed,  as 
I  was  going  across,  another  train  coming  in  the 
opposite  direction  hit  us.  The  other  train  was 
also  a  passenger  train  coming  in  the  opposite 
direction  from  the  one  I  first  saw  coming  into 
town.  I  suppose  that  train  was  coming  over 
the  same  railroad  as  the  first  one  was.  There 
are  four  tracks  at  the  place  olF  the  accident,  and 
the  inbound  train  was  on  the  third  track,  and 
the  outbound  train  on  the  fourth  track.  It  was 
the  outbound  train  that  collided  with  ns. 

"After  the  inbound  train  crossed,  I  did  not  see 
any  other  train  going  out;  the  reason  I  didn't 
was  there  were  two  switch  engines  standing  on 
the  two  other  tracks  with  their  headlights  light- 
ed and  steam  blowing  off.  The  streetlight,  too, 
was  lighted,  and  with  all  this  noise  and  light 
I  couldn't  see  this  other  headlight;  and  they 
were  all  ringing  their  bells.  I  judge  those  two 
switch  engines  I  have  mentioned  were  standing 
about  60  leet  from  where  I  was,  on  the  left  side 
of  me  as  I  was  going  out.  I  was  going  from 
town  out  to  my  home.  '  In  other  words,  these 
switch  engines  were  standing  east  of  the  Samp- 
son street  crossing  and  were  apparently  stand- 
ing there  waiting  for  this  train  that  was  pulling 
in.  When  I  started  across,  I  was  watchmg  for 
those  switch  engines  to  come  up  on  that  track. 

"When  I  first  discovered  the  train  that  stru<A 
us  it  was  about  20  feet  away  from  us.  When 
I  saw  it  at  first,  I  had  my  car  in  low  gear,  and 
I  tried  to  get  across,  but  I  did  not  get  across. 
The  reason  I  didn't  stop  and  reverse  and  try  to 
back  is  because  I  didn  t  have  time.  J  thought 
the  quickest  way  was  to  go  ahead. 

"The  condition  of  that  crossing  there  with  ref- 
erence to  getting  over  it  quickly  or  otherwise 
was  it  was  or  would  have  been  impossible  to 
have  gone  over  the  track  in  high  gear;  I  couldn't 
have  done  it.  and  in  fact  we  always  changed  the 
gear  to  make  the  crossing.  There  were  no 
boards  on  the  track.  It  was  just  merely  filled 
with  shell,  and  oftentimes  where  it  would  be 
down  at  the  bottom  of  the  rail  you  would  have 
to  raise  entirely  over  the  rail. 

"Low  gear  gives  the  car  more  power  and  en- 
ables you  to  make  it  over  rough  ground.  If  the 
street  there  had  been  comparatively  smooth  and 
the  railroad  tracks  had  been  on  a  practical  level 
with  the  surface  of  the  street,  I  could  have  es- 
caped that  train  and  not  been  struck. 

"I  stated  that  in  approaching  this  crossing  on 
Sampson  street  I  noticed  the  inbound  train. 
When  I  first  noticed  that  train,  it  was,  I  should 
say,  about  200  or  300  feet  from  the  crossing 
while  I  was  about  75  feet  from  the  crossing.  I 
stopped  before  I  got  to  the  crossing.  In  other 
words,  I  got  to  where  I  stopped  and  waited  for 
that  train  before  it  got  there.  The  train  cover- 
ed a  distance  of  possibly  160  feet  after  I  came 
to  a  stop  before  it  ran  in  front  of  me,  or  per- 
haps 100  feet.  I  guess  I  stopped  within  25  teet 
of  the  track  that  train  ran  upon.    As  to  wfaeth- 
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er  I  caid,  before  the  teain  got  entirelr  off  the 
crossLog,  I  nulled  up  doaer,  why,  I  stopped  on 
the  other  aiae  of  the  tracks  first  before  I  got  on 
the  railroad.  There  are  four  tracks  at  that 
crossing,  and  there  were  two  of  those  tracks 
between  me  and  this  inbound  train  at  the  time 
I  stopped.  The  train  was  on  the  third  trafk. 
The  distance  from  as,  when  we  were  standing 
there,  to  the  track  this  train  was  running  on, 
was  about  75  feet  the  first  time  I  stopped,  bnt 
I  stopped  again  before  making  the  crossing.  I 
stoppied  on  the  second  track  then.  When  I 
stopped  the  second  time,  I  should  say  I  was 
then  25  or  30  feet  from  the  track  this  inbonnd 
train  was  on.  I  stood  there  when  I  made  that 
second  stop  until  the  train  had  passed,  and  that 
train  wag  running  very  slowly,  so  I  Judge  I 
stood  there  3  or  4  minutes  before  I  started 
again.  The  train,  as  I  said,  was  on  the  third 
track,  and  after  it  had  passed  I  started  again. 
I  did  not  start  like  that  (counsel  snaps  finger) 
after  the  train  had  gotten  away  from  the  cross- 
ing, bnt  I  expect  80  or  40  seconds  elapsed  be- 
fore I  did  start.  The  train  had  gotten  about 
30  or  40  feet  away  from  me  when  I  started  the 
second  time. 

"The  train  which  struck  us  was  on  the  track 
Jnst  beyond  the  third  track.  My  opinion  is  that 
train  was  running  about  26  or  80  miles  an  hour, 
and  it  hit  me  just  as  I  got  on  the  fourth  track 
it  was  on ;  it  struck  me  just  as  I  got  on  that 
track.  Certainly  I  had  seen  that  train  before 
it  hit  me ;  I  am  positire  of  that. 

"There  were  two  engines  standing  down  to 
my  left,  but  I  don't  know  whether  they  were 
switch  engines  or  not.  Those  engines  were  on 
tracks  Nos.  1  and  2.  In  designating  these  tracks 
b^  numbers  I  am  numbering  from  the  north 
ude  of  Sampson  street,  i.  e.,  from  the  side  I 
approached,  l^ere  were  several  tracks  that 
branched  off  from  that,  and  there  might  have 
been  some  switch  engines  there,  but  these  two 
engines  I  have  spoken  about  were  on  tracks 
1  and  2,  and  I  should  say  75  to  100  feet  to  my 
left,  approximately. 

"The  inbound  train  came  in  on  trad  No.  3, 
numbering  those  tracks  from  the  direction  I  ap- 
proached, and  the  outbound  train  went  out  on 
track  No.  4.  The  switch  engine  on  either  track 
1  or  2  did  not  interfere  with  our  crossing 
tracks  3  or  4.  As  to  whether  I  told  the  court 
a  while  ago  I  was  afraid  one  of  those  engines 
would  bear  down  on  us,  why,  they  were  ringing 
their  bells  and  blowing  their  whistles,  the  steam, 
and  the  men  were  halloaing.  It  is  a  fact  that 
what  they  were  trying  to  do  was  to  keep  us 
from  going  across  there  and  getting  hit  by  that 
train;  that  is  what  they  were  doing,  b«t  they 
attracted  my  attention.  There  was  not  a  man 
there  at  the  crossing  trying  to  stop  me;  there 
was  no  one  right  in  the  street  trying  to  stop 
me.  It  is  not  a  fact  that  I  came  mighty  near 
running  over  a  man  to  get  by  there. 

"It  is  not  a  fact  that  I  saw  this  outbound 
train  and  thought  I  could  make  it  and  tried  to 
get  across.  I  do  insist  that  I  got  on  the  track 
before  I  realized  that  that  train  was  coming. 
It  is  certainly  not  a  fact  that  I  didn't  stop  at 
all,  and  that  I  Just  kept  going  from  the  time  I 
got  anywhere  near  that  crossing  until  I  got  hit. 

"I  stated  that  I  had  my  car  in  low  gear  when 
I  went  to  make  that  crossing.  I  do  not  make 
railroad  crossings  on  high  gear  unless  the  road 
is  in  condition.  My  general  practice  about  that 
is  I  make  all  roads  that  are  in  good  condition  on 
high  gear;  all  that  are  not,  in  low  gear.  I 
don't  mean  them  on  high  speed,  but  I  mean  on 
high  gear;  there  is  a  difference  between  the 
two.  On  the  occasion  in  question,  however,  I 
made  that  crossing  on  low  gear.  It  was  about 
an  hour  before  this  accident  that  I  bad  made  it 
on  high  gear.  I  did  it  frequently,  about  three 
times  a  day.  I  knew  the  condition  of  this 
Sampson  street  crossing,  and  knew  that  I  had 
to  make  it  on  low  gear.  I  knew  that  when  I 
first  went  on  the  track.     I  knew  all  the  time 


1 1  was  going  to  have  to  use  Idw  geair.  I  was  go- 
ing from  4  to  6  miles  an  hour  when  I  made 

I  that;  I  mean  when  I  made  it  in  low  gear.  I 
do  claim  to  be  an  expert  automobile  driver.  Yon 
could  stop  a  car  going  from  4  to  6  milee  an  hour 
in  the  space  of  about  8  feet. 

"The  brakes  were  in  good  condition  on  this 
brand  new  Paige  car.  You  couldn't  stop  a  car 
instantly  by  just  planting  your  foot  on  the 
brake;  you  can't  stop  an^r  moving  object  in- 
stantly. But,  as  I  have  said,  you  could  stop  a 
car  going  from  4  to  6  miles  an  hour  in  the 
space  of  about  3  feet. 

"In  going  on  that  crossing,  Waddell's  ware- 
house was  to  my  right  I  cannot  say  whether 
that  warehouse  was  on  the  property  Une,  but 
I  know  substantially  where  it  was.  I  couldn't 
say  whether  it  was  on  the  railroad  right  of  way, 
because  I  don't  know  where  the  right  of  way  is. 
It  is  not  a  fact  that  after  I  got  even  past  track 
No.  1  or  on  track  No.  1,  going  across,  that  the 
Waddell  warehouse  obstructed  my  view,  but  the 
box  cars  did.  In  fact,  I  did  not  get  across 
track  No.  1  until  I  was  hit.  I  was  standing  on 
track  No.  1  before  I  started  the  second  time.  I 
do  not  remember  whether  tiiere  were  any  box 
cars  after  I  passed  trad:  No.  1.  I  won't  say 
that  there  were.  The  box  cars  I  am  talking 
about  were  on  track  No.  1.  I  won't  say  there 
were  any  on  the  other  tracks.  I  do  not  know 
that  there  is  anything  that  I  can  recall  between 
tracks  1  and  4  that  deprived  me  from  seeing 
the  inbound  train." 

Mrs.  Geo.  B.  Ayers  testlfled  In  substance 
and  In  part  as  follows:  Witness  was  In  the 
automobile  with  Mr.  Ayers  at  the  time  it  was 
damaged  at  the  Sampson  street  crossing  on 
the  night  of  August  8,  1912.  As  they  ap- 
proached the  Sampson  street  crossing,  they 
stashed  on  the  first  switch  and  waited  until 
the  inbound  passenger  train  passed.  After 
that  incoming  train  bad  passed  they  started 
again ;  started  slowly ;  after  that  incoming 
train  had  passed,  they  started  In  low  gear, 
or,  as  some  people  call  It,  "first  speed."  Wit- 
ness saw  two  switch  engines  standing  over  to 
their  left,  and  supposed  that  there  were  two 
men  with  each  of  those  engines,  as  there  usu- 
ally la.  The  steam  was  coming  from  those 
engines.  She  did  not  see  anybody  say  any- 
thing or  do  anything  as  they  started  to  go  on 
across  the  tfack;  saw  no  one  making  a  signal; 
did  not  see  a  man  with  a  lantern;  did  not 
see  them  down  there  by  those  switch  engines 
to  their  left  with  lanterns,  and  saw  no  sig- 
nals given ;  did  not  hear  any  one  say,  "Hal- 
loa," to  them  to  stop,  or  to  look  out,  or  any- 
thing of  that  kind.  Witness  did  not  hear  the 
train  that  strucE"  the  automobile ;  the  first 
she  knew  about  its  coming  was  Just  as  the 
first  wheels  of  the  automobile  were  on  the 
track,  and  the  engine  then  hit  It.  Of  coarse, 
as  witness  states,  they  saw  It  before  it  hit, 
but  there  was  nothing  they  could  do ;  it  was 
Just  in  an  Instant;  It  hit  Just  the  minute 
tbey  saw  it  Witness  estimates  the  speed  of 
the  train  at  about  25  or  30  miles  an  hour. 
Witness  heard  no  bell  ring  or  whistle  blow, 
except  by  the  Inbound  train.  Those  switch 
engines  were  making  a  noise  with  the  ex- 
haust 

On  cross-examination  witness  further  testi- 
fied as  follows: 

"We  were  in  low  gear  at  the  time  we  got  on 
this  track  that  night    We  had  stopped  on  one 
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of  the  svitcli  tracki  to  wait  for  the  Santa  F6 
train  to  pass.  We  stopped  on  the  first  switch 
track  we  got  to.  We  did  not  stop  again  then 
before  going  on  the  main  line.  When  we  stop- 
ped on  the  switch  that  was  onr  second  stop, 
and,  immediately  after  the  Santa  Ft  train  pass- 
ed, we  started  np  and  kept  going  until  the  ac- 
cident. I  conldn't  see  the  Brownsville  train 
which  struck  us  before  we  got  on  the  track. 
We  looked  down  the  track  to  see  just  bb  soon 
as  we  could ;  we  always  do  that,  look  both 
ways.  We  looked  both  ways  that  time  before 
letting  on  this  second  track.  We  looked  just 
as  soon  as  we  could.  We  looked  to  the  left.  We 
looked  both  ways  as  soon  as  we  could. 

"I  did  know  there  were  two  tracks  there,  and 
I  Suppose  I  also  knew  that  if  a  train  were  com- 
ing on  that  far  track  this  train  coming  in  would 
obstruct  the  view;  I  suppose  that  is  obvious. 
We  were  standing  on  the  switch  track  when  the 
inbonnd  train  was  coming  in.  We  had  crossed 
the  inbound  track,  or  rati&er  I  mean  to  say  we 
kad  to  cross  the  inbound  track  before  we  got 
to  the  outbound  track,  but  if  I  would  look  up 
that  inbound  track  I  could  see  nothing  but  the 
back  end  of  the  train  that  passed  even  after 
we  got  on  the  same  track  with  it.  I  don't  see 
how  I  could  see  anything  on  the  other  track  at 
all.  (Hands  her  white  sketch.)  This  is  Samp- 
son street,  and  this  is  north,  and  we  were  com- 
ing in  this  direction.  You  say  there  is  a  dis- 
tance of  7  feet  and  8  inches  between  the  rails 
of  the  inbound  and  the  outbound  tracks,  main 
line  tracks,  and  your  question  is  whether  or  not 
I  looked,  after  the  automobile  got  on  the  in- 
bound main  line,  to  determine  whether  or  not 
a  train  was  coming  down  the  outbound  main 
line.  Well,  you  see  when  we  were  on  this  track, 
just  as  our  engine  was  past  that  track,  we 
couldn't  see  np  here  until  we  got  almost  on  this 
track,  but  we  had  to  keep  coming,  and  every 
inch  we  came  further  gave  us  a  better  oppor- 
tunity to  see. 

"I  do  not  see  how  it  could  be  a  fact  that,  just 
as  our  front  wheels  got  on  the  outer  rail  of  the 
inbound  track,  we  would  have  been  bound  to  see 
this  outbound  train  coming;  I  don't  see  how 
we  could  have  seen  it  I  suppose  what  would 
prevent  us  from  seeing  it  is  distance. 

"We  were  standing  on  the  switch  track  wait- 
ing for  that  Santa  Fe  train  to  pass ;  that  was 
the  train  we  were  waiting  to  get  by.  As  the 
back  coach  of  that  Santa  F6  train  began  to 
cross  the  street,  we  started,  but  we  had  another 
track  to  cross,  you  see,  to  get  to  this  place. 

"That  Santa  F«  train  wasn't  going  so  fast, 
not  as  fast  as  the  one  going  out.  Oh,  my,  no, 
we  were  not  going  as  fast  as  the  Santa  F4 
train.  We  were  going  very  slow.  I  couldn't 
tell  you  how  far  the  Santa  F6  train  had  gone 
past  us  when  we  got  upon  that  track,  because 
it  kept  on  going,  you  know.  It  was  some  dis- 
tance, and  It  kept  on  going.  It  was  not  any- 
where near  the  length  of  a  coach  down  the 
track  by  the  time  we  got  behind  it. 

"We  did  stop  on  the  first  switch  track,  and 
we  started  just  as  the  Santa  Fe  train  cleared 
the  crossing.     We  were  running  much  slower 


than  the  Santa  Ftf  train,  and  I  atfll  think,  not* 
withstanding  we  had  to  cover  that  distancs^ 
that  that  Santa  Fe  train  was  not  a  car  lengtii 
from  us  when  we  got  behind  it." 

Witnesses  testified  that  a  man  stood  in  tiie 
street  in  front  of  the  aivproacblng  antomo- 
blle  and  waved  a  lantern  prior  to  its  leachinc 
the  place  of  danger  and  hallctog  for  It  to 
stop,  and  farther  positive  testimony  that  the 
bell  of  the  train  that  struck  the  automobile 
was  being  rung  and  the  whistle  had  blown, 
and  It  had  a  bright  headlight.  There  is  no 
contradi<rtion  of  this  evidence,  except  that  the 
driver  and  other  occupants  of  the  car  did  not 
see  nor  hear  anything  of  the  sort 

[8,  4]  The  courts  say  that  the  general  rule 
Is  that  negligence  is  a  question  of  fact  for  the 
jury,  bnt  the  courts  can  and  do  declare  some 
acts  to  be  so  obviously  dangerous  and  reckless 
as  to  constitute  negligence  per  se.  The  facts 
show  clearly  that  the  driver  of  this  automo- 
bile neither  looked  nor  listened  for  the  train 
which  struck  him,  nor  did  he  pay  any  atten- 
tion to  the  warning  Indisputably  given  him, 
but  ran  his  car  upon  the  track  Immediately 
behind  the  receding  train,  when  its  rear  end 
had  gone  40  or  60  feet,  not  more  than  two  car 
lengths  from  him  without  in  any  way  trying 
to  ascertain  whether  there  was  another  train 
to  pass  immediately  in  the  othor  direction, 
and  such  acts  upon  his  part  constitute  such 
uegllgence  as  to  preclude  a  recovery  in  this 
action.  Railway  ▼.  Bracken,  59  Tex.  73; 
Railroad  Go.  v.  Houston,  95  D.  S.  702,  24  U 
Ed.  642 ;  Railway  C!o.  y.  Edwards,  100  Tex. 
23,  93  S.  W.  106. 

[t]  Again,  the  driver  admits  that  he  saw 
the  approaching  train,  which  struck  his  ma- 
chine, approximately  20  feet  away,  that  he 
was  proceeding  slowly,  the  brakes  were  in 
good  order,  and  that  he  could  have  stopped 
in  three  feet;  and  yet  he  says  that  he  did 
not  reverse  and  go  back  "because  I  didn't 
have  time.  I  thought  the  quickest  way  was 
to  go  ahead."  This  Is  in  effect  an  assertion 
that  there  was  no  discovered  peril,  and  there 
is  no  evidence  in  the  record  that  appellants' 
employes  discovered  the  automobile  in  time  to 
have  stopped  the  train. 

The  judgment  will  be  reversed,  and  as 
the  facts  appear  to  be  fully  developed,  and 
show  so  clearly  that  piaiotiff  is  not  entttled 
to  recover.  It  will  be  rendered  for  defendants. 
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GIUIORD  T.  WAPLBS  «t  aL    (No.  2896.) 
(Supreme  Court  o£  Texas.    Nov.  4,  1916.) 

1.  Bt,kctiorb  ®3»121(1)— PotmoAi.  Riohwh- 

RUiIEF. 

Where  a  proposed  action  by  the  ezecntiTe 
comniittee  of  a  political  party  affects  only  a 
political  rigtkt,  die  matter  will  be  remitted  to  the 
party  forum. 

[Ed.   Note.— For   other   cases,   see   Elections, 
C3«nt.  Dig.  i  116;   Dec  Dig.  <8=»121(1).] 

2.  SSATrnKS  «=I>1S1(1)— GONSTBUCnON. 

The  intent  of  the  Legislature  is  the  essence 
of  the  law,  but  the  intent  is  to  be  derived  from 
the  words  of  the  statute  itself. 

[Ed.    Note.— I\>r   other    cases,    see    Statutes, 
Cent  Dig.  f  280;  Dec.  Dig.  «=»i81(l).] 

8.  Statutes  *=»189— Constbtjotion- Litbbal 

Meaning. 
Only  where  it  is  perfectly  plain  that  the  lit- 
eral sense  of  a  statute  works  an  absurdity  or 
manifest  injustice  are  the  courts  warranted  in 
departing  from  a  literal  construction. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  f  268;  Dec.  Dig.  «=»189.] 

4.  Elxctionb  «=»147  <—  Nominations  —  A.XJ- 

THOBITT  OF  EXECXTTIVB  COHHITTEB. 

Rev.  St.  1911,  art  8172,  provides  that  in 
case  of  the  death  of  a  nominee  for  a  state  office, 
or  his  declination,  the  state  executive  committee 
of  tiiat  party  may  nominate  a  candidate  to  sup- 
ply the  vacancy,  while  article  3173  declares  that 
no  executive  committee  shall  have  the  power  of 
nomination  except  where  a  nominee  has  died,  or 
declined  the  nomination  as  provided  in  article 
3172.  The  incumbent  of  the  office  of  state  rail- 
road commissioner  died  two  years  before  expi- 
ration of  his  term,  and  no  nomination  was  made 
for  such  office.  Thereupon  plaintiff,  a  Democrat, 
annonnced  tumself  as  a  candidate  for  such  office. 
The  state  Democratic  executive  committee  nam- 
ed another  as  nominee  of  the  Democratic  party 
for  such  office.  Held  that,  as  the  courts  cannot 
speculate  on  the  intention  of  the  Legislature, 
and  as  the  literal  meaning  of  a  statute  can  be 
disregarded  only  to  prevent-  an  absurdity,  the 
articles  must  be  literally  construed,  and  the  exec- 
utive committee,  though  authorized  in  case  of  a 
nominee's  death,  or  his  declination,  to  make  a 
nomination,  was  without  authority  to  make  a 
nomination  in  such  case,  for  it  did  not  fall  with- 
in those  specified. 

[Ed.   Note.— For   other   cases,   see   Elections, 
Cent  Dig.  {  122;  Dec.  Dig.  «8=»147.] 

6.  Elections   «=»123— Nominations— Rights 

OF  Political  Pabties. 
It  is  the  undoubted  right  of  a  political  party 
to  make  nominations  for  elective  officers  of  the 
people,  and  the  Legislature,  though  it  may  pre- 
scribe reasonable  methods  to  be  employed  for 
that  purpose,  cannot  absolutely  prohibit  any 
nomination  from  being  made;  for  that  would 
eonstitate  an  interference  with  the  liberty  of  the 
people  to  freely  associate  themselves  for  the  pur- 
pose of  expressing  their  choice  for  elective  offi- 
cers. 

[Ed.   Note. — For   other   cases,   see    Elections, 
Cent  Dig.  f  114)^  ;  Dec.  Dig.  «=9l28.] 

6.  Constitutional  Law  «=>68(1)  —  Judicial 

Question — Nominations. 
Where  the  mode  of  making  nominations  is 
prescribed  by  statute,  the  question  whether  a  giv- 
en nomination  is  proper  is  a  judicial,  and  not  a 
political,  one. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  f  125;  Dec.  Dig.  «=»68(1).] 


7.  Oonbtitutionai.  Law  «s>68(1)— Juoioiai. 
Question— Nominations-^ttbisdiction  of 
Courts. 

Where  the  state  Democratic  executive  com- 
mittee was  proceeding  to  make  a  nomination  in 
violation  of  Rev.  St  1911,  art  8173,  to  the  in- 
jury of  plaintiff,  the  matter  is  one  of  which-  the 
courts  will  take  cognizance;  legal,  and  not  mere- 
ly political,  rights  being  Involved. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  |  125;  Dec.  Dig.  «=>68(1).} 

8.  Injunction  «=)80— Subjects  of  Relief— 
Pboteotion. 

The  state  Democmtic  executive  committee, 
in  vidation  of  Rev.  St.  1911,  art  3173,  attempt- 
ed to  make  a  nomination  for  the  office  of  state 
railroad  commissioner.  Plaintiff,  a  Democrat, 
who  desired  to  run  for  'Uie  office  on  the  Democratic 
ticket  sought  to  enjoin  anch  unauthorised  action 
on  the  ground  that  it  would  destroy  his  chances 
of  election  and  prevent  him  from  making  the 
race;  the  Democratic  nomination  insuring  elec- 
tion. Held  that,  as  plaintiff  was  entitled  to  ex- 
ercise his  right  of  running  for  the  office  as  a 
Democrat,  and  as  the  action  of  the  executive 
committee  would  work  bim  irreparable  injury, 
such  illegal  action  would  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Itijunction, 
Cent  Dig.  1 151 ;   Dec.  Dig.  «=s>80.] 

Yantis,'  J.,  dissenting. 

Error  to  C!ottrt  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Action  by  C.  E.  Gllmore  against  Paul 
Waples  and  others.  An  Injunctloa  Issued  by 
the  district  court  against  defendants  was 
reversed  by  the  Court  of  CivU  Appeals,  and 
plaintur  brings  error.  Determination  of 
Court  of  Civil  Appeals  reversed,  and  that  of 
district  court  affirmed. 

Wynne  &  Wynne,  of  Wills  Point,  and  latti- 
more,  Bouldin  &  Lattimore,  of  Ft  Worth,  for 
plaintiff  in  error.  Capps  Cantey,  Hanger  & 
Short  and  David  B.  Trammeli,  all  of  Ft 
Worth,  for  defendants  in  error. 

PHILLIPS,  O.  J.    The  action  was  one  by 

C.  E.  Gilmore,  alleging  himself  to  be  a  Demo- 
crat, regularly  affiliated  with  that  party,  and 
an  announced  candidate  in  the  ensuing  gen- 
eral election  for  the  office  of  State  Railroad 
Commissioner,  against  Hon.  Paul  Waples  as 
Chairman  and  the  other  members  of  the 
State  Democratic  Executive  Committee  to  re- 
strain them  from  making  a  nomination  for 
the  same  office.  The  petition  declared  it  to 
be  the  purpose  of  the  committee,  unless  re- 
strained, to  make  such  a  nomination  and  to 
declare  Mr.  C  H.  Hurdleston  the  nominee  of 
the  Democratic  party  for  the  office,  in  contra- 
vention, It  was  claimed,  of  the  statutes  of 
the  State  denying  any  soch  authority  to  the 
committee. 

The  basis  of  the  suit  is  the  right  of  the 
plaintiff,  as  he  contends,  to  contest  for  the 
office  as  a  Democrat  in  the  general  election 
without  being  subjected  to  the  disadvantage 
of  being  opposed  by  a  Democratic  nominee 
whose  nomination  is  prohibited  by  law. 

It  la  recited  in  an  agreed  statement  of 
facts,  a  part  of  the  record,  that  Mr.  Wil- 
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Uama,  fbe  former  Incnmbent  of  the  ofiSce, 
was  not  at  the  time  of  bis  recent  death  a 
nominee  of  the  Democratic  party  for  the  of- 
fice, having  been  duly  elected  to  it  la  the 
year  1912  for  a  term  extending  until  the  year 
1918;  and  that  the  salarj^  of  the  office  la 
$4,000  per  year.  Also,  that  the  plaintiff  la 
a  Democrat  and  has  always  been  affiliated 
with  the  party  organization.  And  further, 
that  the  placing  of  the  name  of  Mr.  Hurdles- 
ton  on  the  official  ballot  In  the  general  elec- 
tion as  the  nominee  of  the  Democratic  party 
win  be  equivalent  to  his  election,  and  will 
preclude  the  plaintiff  from  being  a  candidate 
for  the  office  as  a  Democrat,  since  he  would 
withdraw  his  candidacy  rather  than  assume 
the  attitude  of  opposing  one  declared  to  be 
the  nominee  of  the  party. 

An  Injunction  restraining  the  committee 
from  making  any  nomination  for  the  office 
was  Issued  by  the  District  Court  This  or- 
der was  reversed  and  the  injunction  dis- 
solved by  the  honorable  Court  of  Civil  Ap- 
peals, Associate  Justice  Buck  dissenting. 

The  case  presents  two  queatious  for  deci- 
sion, one  as  to  the  power  of  the  committee 
to  make  a  nomination  under  the  existing 
condition,  and  the  other  as  to  the  right  of 
the  plaintiff  to  Invoke  the  equitable  remedy 
of  Injunction. 

The  determination  of  the  latter  question 
dq)ends  upon  the  decision  of  the  first. 

[1]  If  there  Is  no  provision  of  law  Inter- 
dicting the  proposed  action  of  the  committee, 
no  legal  right  of  the  plaintiff  can  be  said  to 
be  threatened  with  ImiMlrment,  and  the  case 
presents  merely  a  party  dispute  which  the 
courts  will  remit  to  the  party  forum.  On  the 
other  hand,  if  the  proposed  action  of  the 
committee  is  prohibited  by  law,  a  judicial 
question  Is  presented;  and  if  such  action 
threatens  a  legal  right  of  the  plaintiff  and 
the  infliction  upon  him  of  a  material  injury 
for  the  redress  of  which  no  adequate  legal 
remedy  exists,  his  right  to  equitable  relief 
cannot  be  denied. 

[2-S]  An  inspection  of  the  statutes  makes 
It  manifest  that  the  Legislature  has  omitted 
to  provide  any  method  for  the  making  of  a 
party  nomination  for  an  office  to  be  filled  at 
the  general  election  where  the  vacancy  in 
the  office  occurs  between  the  dates  fixed  by 
law  for  the  holding  of  the  general  primary 
election  and  the  ensuing  general  election,  and 
for  which  office  there  has  been  no  previous 
nomination  of  a  candidate  to  be  voted  upon 
In  the  general  electlon^the  condition  which 
the  case  discloses.  Other  than  the  provision 
for  an  original  nomination  in  the  general 
primary  election,  nowhere  is  there  provided 
any  method  for  the  nomination  of  a  party 
candidate  for  a  State  office  to  be  voted  upon 
In  the  general  election  except  where  there 
has  been  a  pteYious  nomination  and  a  vacan- 
cy In  the  nomination,  caused  either  by  a 
declination  of  the  nomination  or  the  death 
of  the  nominee.    Mr.  Williams,  the  former 


Incumbent  of  the  office  In  question,  was  not 
a  nominee  at  the  time  of  his  death,  wUcb 
occurred  after  the  time  fixed  by  law  for  the 
general  primary  election.  There  was  conse- 
quently no  vacancy  in  a  nomination.  Tliere 
was  simply  a  vacancy  in  the  office,  calling 
for  an  original  nominatioa  if  the  party  pro- 
posed nominating  a  candidate  for  the  ofBce 
In  the  general  election. 

Under  this  condition  was  the  State  Demo- 
cratic Executive  Committee  prohibited  by 
law  from  making  a  nomination?  The  pow- 
ers of  a  State  executive  committee  In  respect 
to  making  nominations  for  its  party  are  dealt 
with  in  Articles  3172  and  3173  of  the  Re- 
vised Statutes.  It  la  provided  in  Article  8172 
that  in  case  of  the  death  of  a  nominee  for  a 
State  office,  or  the  declination  of  such  a 
nomination  by  a  nominee,  the  State  Execu- 
tive Committee  of  the  party  may  nominate  a 
candidate  to  supply  the  vacancy.  The  suc- 
ceeding article.  Article  3173,  declares: 

"No  ezecQtive  committee  shall  ever  have  any 
power  of  nomluatioii,  except  where  a  nominee 
has  died  or  declined  Uie  nomination  as  provided 
in  Article  8172." 

There  Is  nothing  ambiguous  about  these 
two  articles.  Nor  is  their  Intention  In  any 
wise  obscure.  They  very  plainly  confter  upon 
a  State  committee  the  power  of  nominating  a 
candidate  for  a  State  office  In  Instances 
where  there  has  been  a  previous  nomination 
and  the  nominee  has  either  declined  the  nom- 
ination or  has  died.  Just  as  unequivocally 
they  deny  such  power  to  the  committee  in 
all  other  Instances.  The  language  of  Article 
3173  Is  pointed,  clear  and  certain,  and  there 
Is  nothing  about  It  or  Its  context  that  would 
warrant  a  court  In  setting  it  aside.  A  stat- 
ute so  plain  and  unmistakable  leaves  noth- 
ing for  Interpretation  or  construction.  All 
that  courts  may  do  with  such  a  statute  Is 
to  observe  It  and  enforce  It  There  Is  an 
omission  In  the  law,  It  Is  true.  But  It  Is  not 
the  business  of  courts  to  supply  omissions  in 
laws.  Particularly  are  they  without  any 
authority  to  supply  an  omission  In  a  law  by 
holding  that  a  certain  body  Is  empowered  to 
do  a  certain  thing  when  the  Legislature  baa 
emphatically  declared  that  such  body  shall 
not  have  the  power  to  do  that  thing.  To 
say  that  the  Legislature's  failure  to  prescribe 
any  method  for  the  making  of  a  party  noml. 
nation  under  the  conditions  here  shown  war- 
rants a  holding  that  an  executive  committee 
may  nominate  under  such  conditions,  means 
only  that  the  courts  may  themselves  provide 
the  method,  and,  In  this  case,  a  method  the 
use  of  which  for  the  purpose  the  Legisla- 
ture has  expressly  forbidden. 

It  has  been  argued  In  behalf  of  the  com- 
mittee that  the  whole  law  discloses  an  inten- 
tion on  the  part  of  the  Legislature  not  to  pro- 
hibit the  committee's  acting  In  such  a  contin- 
gency as  the  case  presents,  and  that  Article 
3173  should  be  so  construed  notwithstanding 
Its  literal  terms.  The  Intention  of  a  law  Is 
the  essence  of  the  law,  and  from  this  it  fol- 
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lows  that  the  primary  mie  of  eonstractloii 
Is  to  ascertain  and  give  effect  to  that  inten- 
Hon.  While  the  purpose  of  all  rules  upon 
the  subject  Is  simply  to  ascertain  the  legls- 
latlve  Intmt,  and  the  context  of  a  statute 
will  be  consulted  In  that  effort,  yet.  In  the 
language  of  a  dlsttngnlshed  author  on  statu- 
tory constmction,  "the  Intent  which  la  final- 
ly arrived  at  must  be  an  intent  consistent 
with,  and  fairly  expressed  by,  the  words  of 
the  statute  themselves."  Sutherland  on  Stat. 
Cons.  I  388.  There  can  be  no  intent  of  a 
statute  not  to  be  found  in  Its  words,  and  cer- 
tainly there  can  be  none  that  Is  expressly 
negatived  by  its  words. 

The  argument  that  the  Legislature  did  not 
Intend  to  the  enacftment  of  Artlde  S173  to  pro- 
hibit a  nomination  by  an  execotlye  committee 
under  the  contingency  here  Involved,  rests 
alone  upon  the  grant  of  such  power  to  the 
committee  in  the  case  of  the  decUnatlon  of 
a  nomination  or  the  death  of  a  nominee,  as 
provided  in  Article  S172,  and  the  omission  to 
provide  any  method  whatever  for  the  making 
of  a  nomination  under  such  other  condition. 
But  the  grant  of  audi  power  to  the  commit- 
tee in  a  particular  instance  cannot  imply  an 
•intention  to  allow  its  exercise  In  another  in 
the  face  of  a  positive  statute  that  except  In 
the  Instance  particularised  the  committee 
shall  not  possess  the  power.  The  only  inten- 
tion dedndble  from  such  a  statute  and  con- 
sistent wltb  its  terms  is  a  denial  to  the  com- 
mittee of  the  power  except  as  expressly 
granted.  Nor  is  an  intention  that  the  com- 
mittee should  have  the  povrer  In  an  instance 
lltce  that  here  presented  supplied  by  the  omis- 
sion of  the  Legislature  to  provide  any  meth- 
od for  a  nomination  under  such  a  condition. 
In  the  teeth  of  the  plain  negation  of  that  in- 
tention fonnd  In  the  declaration  of  Article 
3173,  that  except  in  the  case  of  a  nominee's 
death  or  the  declination  of  a  nomination  no 
committee  should  ever  have  the  power  of 
nomination. 

There  is  but  one  intention  to  be  drawn 
from  this  statute  or  its  context  that  is  con- 
sistent with  the  provisions  of  the  statute.  It 
is  the  intention  which  lies  on  the  face  of  the 
words  themselves — that  except  in  the  case 
of  the  declination  of  a  nomination  or  the 
death  of  a  nominee,  no  committee  shall  have 
any  power  of  nomination.  As  Is  said  by  the 
author  above  quoted: 

"Courts  are  not  at  liberty  to  qpeculate  upon 
the  intentions  of  the  Legislature  where  the  words 
are  clear,  and  to  construe  an  act  upon  their  own 
notions  of  what  ought  to  have  been  enacted. 
The  wisdom  of  a  statute  la  not  a  judicial  ques- 
tion; nor  can  courts  correct  what  they  may 
deem  excesses  or  omissions  in  legislation,  or 
relieve  against  the  occasionally  harsh  operation 
of  statutory  proviaions  withont  danger  of  do- 
ing more  mischief  than  good."    Id.  |  364. 

At  another  place  in  the  same  work.  Section 
366,  it  is  said: 

"We  are  not  at  liberty  to  imagine  an  intent 
and  bind  the  letter  of  the  act  to  that  intent; 
much  less  can  we  indulge  in  the  license  of  strik- 


ing ont  and  inserting,  and  remodeling  with  the 
view  of  making  the  letter  express  an  intent 
which  the  statute  in  its  native  form  does  not  evii- 
dence." 

Further  in  the  same  section  it  is  said: 
"The  courts  have  no  function  of  legislation, 
and  simply  seek  to  ascertain  the  will  of  the 
legislator.  It  ia  true  there  are  cases  in  which 
the  letter  of  the  statute  is  not  deemed  controll- 
ing, but  the  cases  are  few  and  exceptional,  and 
only  arise  where  there  are  cogent  reasons  for 
believing  that  the  letter  does  not  fully  and  ac- 
curately disclose  the  intent.  No  mere  omiation, 
no  mere  failure  to  provide  for  oontinBenoiet, 
which  it  may  teem  wue  to  have  tpeoificaUy  pro- 
vided for,  hutifv  any  /«4ictal  addition  to  the 
lanavage  of  ih«  ttatitte." 

There  are  instances  where  the  literal  mean- 
ing of  a  statute  may  be  disregarded.  But 
it  Is  only  where  it  is  perfectly  plain  that 
the  literal  sense  works  an  absurdity  or  mani- 
fest injustice.  Id.  i  408.  Edwards  v.  Mor- 
ton, 92  Tex.  152,  *B  S.  W.  792,  presented  a 
case  of  that  kind.  A  literal  construction  of 
the  statute  there  in  question  would  have  en- 
tailed a  holding  that  one  recovering  a  Judg- 
ment in  the  Justice  court  is  required  to  give 
bond  in  double  the  amount  of  the  Judgment  In 
order  to  appeaL  It  would  toe  a  plain  absurd- 
ity to  require  a  man  to  give  a  bond  to  se- 
cure a  debt  due  himself  and  to  one  from 
whom  the  debt  was  due;  and  this  court  ac- 
cordingly refused  to  give  the  statute  that 
construction.  But  it  cannot  be  c<»itended 
that  the  effect  of  a  statute  which  prohibits 
an  executive  committee  of  a  political  party 
from  making  a  nomination  except  as  pro- 
vided In  Article  3172  involves  either  an 
absurdity  or  a  manifest  injustice.  Vested  as 
it  was  with  the  power  of  legislation  upon  the 
subject,  it  was  clearly  competent  for  the 
Legislature  to  provide  for  nominationa  by 
the  committee  in  certain  instances  anid  to 
deny  it  such  authority  in  all  others. 

It  is  the  undoubted  right  of  a  political 
party  to  make  nominations  for  the  elective 
officers  of  the  people.  The  Legislature  has 
the  authority  to  prescribe  reasonable  methods 
to  be  employed  for  the  purpose ;  but  it  does 
not  possess  the  power  to  absolutely  prohibit 
any  nomination  being  made.  Such  an  at- 
tempt would  constitute  an  arbitrary  toter- 
ference  with  the  liberty  of  the  people  to 
freely  associate  themselves  for  the  purpose 
of  expressing  such  dioice  for  their  elective 
offices  as  they  might  select  and  for  reasons 
they  might  see  fit  "The  liberty  of  the  elec- 
tors In  the  exercise  of  the  right  vested  In 
them  by  the  Constitution  to  choose  public 
officers  on  whatever  principle  or  dictated 
by  whatever  motive  they  see  fit,  unless  those 
motives  contravene  common  morality,  and 
are  therefore  criminal,  cannot  be  denied.  It 
seems  to  me  as  absolute  as  the  right  to  pur- 
sue any  trade  or  calling,  and  therefore  their 
ri^t  to  associate  and  organize  for  that  pur- 
pose is  equally  great"  Ooffey  v.  Democratic 
General  Committee,  164  N.  Y.  335,  58  N.  B. 
124,  61  U  R.  A.  680.  The  failure  of  the 
Leglslatnre  to  pcovide  any  method  for  a  nom- 


Digitized  by 


Google 


1040 


1S8  SODTHWESTEBN  KEPOBTKB 


CTex. 


Ination  tmdefr  the  conditions  created  by  tb« 
death  of  Mr.  WilUams  does  not  mean  that 
the  Democratic  party  was  without  any  au- 
thority to  make  a  nomination  for  the  office 
of  Bailroad  Commissioner.  In  our  opinion 
It  has  that  authority.  The  mere  failure  of 
the  Legislature  to  provide  an  available  meth- 
od does  not  defeat  its  right  to  make  a  nom- 
ination. The  right  exists  and  in  our  opinion 
might  be  exercised  In  any  manner  agreeable 
to  party  usage  not  expressly  forbidden  by 
law.  The  use  of  the  Executive  CJommlttee 
as  a  method  is  expressly  so  forbidden,  in 
our  view,  by  Article  3173,  and  It  cannot, 
therefore,  be  availed  ot  But  except  as  the 
Executive  Committee  is  denied  any  power  of 
nomination  under  the  conditions  presented, 
plainly  the  making  of  a  nomination  under 
such  conditions  Is  unregulated  by  any  stat- 
ute law,  and  It  could  therefore.  In  our  opin- 
ion, be  made  In  accordance  with  the  party 
law  and  agreeably  to  party  usage. 

This  brings  us  to  the  question  ot  the  right 
of  the  plaintiff  to  equitable  relief. 

[•,  7]  The  contention  of  the  committee  up- 
on this  phase  of  the  case  Is  that  there  Is 
presented  but  a  political  question  and  at  most 
but  a  political  right,  and  for  the  protection 
of  such  a  right  equity  will  not  extend  its 
aid.  This  would  be  true  as  to  the  character 
of  question  and  right  Involved,  but  for  the 
fact  that  the  making  of  party  nominations 
In  this  State  Is  regulated  by  law.  With  our 
legislation  covering  the  subject,  whether  a 
given  nomination  has  been  made  In  accord- 
ance with  that  legislation  or  in  violation  of 
It,  presents,  not  a  political  question,  but  nec- 
essarily, a  Judicial  question.  For  what  pur^ 
pose  and  to  what  end.  It  may  appropriately 
be  inquired,  have  the  various  statutes  In 
relation  to  party  nominations  been  enacted 
In  this  State  if  the  rights  and  duties  therein 
defined  and  the  matters  they  purport  to 
govern  still  present  mere  political  questions, 
to  be  settled  alone  by  party  law  and  in  the 
party  forum,  and  are  therefore  beyond  the 
cognizance  of  the. courts?  The  very  purpose 
of  this  legislation  was  to  relieve  these  mat- 
ters of  their  mere  political  (diaracter,  as 
was  their  nature  aforetime,  and  subject  them 
to  the  regulation  of  the  statute  law.  The 
courts  exist  only  to  enforce  the  law.  This 
inclndes  the  statute  law.  If  they  have  no 
cognizance  of  rights  arising  under  a  dvll 
statute  regulating  a  political  party,  upon  the 
ground  that  the  body  regulated  is  political 
and  therefore  any  question  affecting  it  is 
also  political,  though  in  terms  governed  by  an 
express  statute,  it  must  follow  that  a  politi- 
cal party  Is  beyond  the  control  of  the  law. 
But  political  parties  are  not  beyond  the 
control  of  the  law.  When  regulated  by  law, 
their  action  to  the  extent  that  it  Is  so  govern- 
ed may  be  reviewed  by  the  courts  as  the  only 
means  of  giving  effect  to  the  sovereign  law 
of  the  State.  In  such  case  the  inquiry  Is  Ju- 
dicial because  made  the  duty  of  the  courts ; 
and  ttte  questions  presented,  are  likewise  Ju- 


dicial because  arislog  under  the  written  law. 

Is  the  right  of  the  plaintiff  to  contest  for 
the  ofBce  In  the  general  election  as  a  Demo- 
crat, without  the  disadvantage  of  an  oppos- 
ing Democratic  nomination,  a  mere  political 
right,  where  such  nomination  is  made  cod> 
traiy  to  law?  uls  right  would  be  political, 
clearly,  If  the  law  did  not  make  the  opposing 
nomination  unlawful.  Does  it  remain,  how- 
ever, only  a  political  right,  under  the  law 
which  forbids  the  nomination  In  the  manner 
made?  This  depends  simply  upon  whether 
the  candidacy  of  the  plaintiff  for  the  office 
has  the  protection  of  the  law  which  declares 
as  unlawful  the  pr<^po8ed  nomination.  If 
so,  his  right  to  be  unopposed  by  the  unlawful 
nomination,  is  clearly  a  legal  right  It  could 
not  be  of  a  different  character.  ▲  statute 
designed  to  protect  a  certain  class  of  per- 
sons, and  which  in  terms  does  ao,  against 
certain  Illegal  action,  by  prohibiting  such 
action,  is  a  dead  letter  If  It  does  not  confer 
upon  such  persons  a  legal  right  to  demand 
the  protection. 

Article  3173  was  designed  for  the  proteo> 
tlon  of  political  parties,  and  every  member 
of  such  parties  acting  within  his  lawful 
rights,  against  the  use  of  unauthorised  au-- 
thority  by  an  executive  committee.  There 
can  be  no  doubt,  for  Illustration,  that  a  can- 
didate for  a  party  n<Hnin«tiOB  in  the  general 
primary  election  is  protected  by  this  statute 
In  his  right  to  have  such  primary  election, 
alone,  determine  his  candidacy.  Nor  can 
there  be  any  question  that  such  right  would 
be  a  legal  right  The  statute  making  unlaw- 
ful a  nomination  by  the  committee  in  such 
case,  necessarily  confers  upon  a  member  of 
the  party  whose  candidacy  is  lawful  the  legal 
right  to  be  unopposed  by  such  illegal  action 
of  the  committee.  Otherwise,  the  statute  Is 
of  no  force  and  protects  nobody  against 
usurpation  of  authority  by  an  executive  com- 
mittee. Likewise,  this  statute  would  protect 
the  candidacy  in  the  general  election  of  a 
member  of  the  party  who  had  been  duly 
nominated  in  the  general  primary  election.- 

The  case  presents  a  condition  where  it  is 
plainly  optional  with  the  Democratic  party 
of  the  State  whether  it  makes  any  nomina- 
tion for  the  office  in  question.  Under  the 
conditions  presented — the  law  having  pre- 
scribed no  method  available  for  the  purpose 
— It  is  not  required  to  make  a  nomination; 
and  It  has  not  made  a  lawful  nomination. 

That  a  member  of  the  party,  where  no 
nomination  Is  required  to  be  made  and  no 
lawful  nomination  has  been  made,  may  as  a 
Democrat  lawfully  contest  for  an  elective 
office  in  the  general  election,  cannot  be.  de- 
nied. It  being  his  lawful  right  -to  contest 
for  the  office  as  a  Democrat  In  the  general 
election,  where  no  nomination  Is  required 
to  be  made  and  no  legal  nomination  has  been 
made,  the  candidacy  of  such  a  member  of 
the  party  in  the  general  election  Is  In  our 
opinion  as  clearly  protected  by  article  3173 
against  a  nomination  by  the  executive  coay- 
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mlttee,  declared  as  mdawfol  by  that  article, 
as  would  be  the  candidacy  of  a  member  of 
the  starty  for  a  nomination  In  the  general 
primary  election.  To  hold  otherwise  is  aim- 
ply  to  narrow  the  scope  and  purpose  of  ar- 
ticle 3173  to  the  protection  of  only  candi- 
dates for  a  party  nomination  or  the  lawful 
nominees  of  a  party.  In  view  of  its  broad 
proTlsloBs  the  statute  cannot  In  onr  opinion 
be  80  limited.  It  declares  that,  except  as 
provided  in  article  3172,  "no  executive  com- 
mittee shall  ever  have  any  power  of  nomlnar 
tion."  This  can  tmly  mean  that  the  power 
denied  Is  forbidden  at  all  times  and  under 
all  conditions.  It  necessarily  follows  that 
the  statute  protects  not  only  candidates  for 
a  party  nomination  and  the  duly  declared 
nominees  of  a  party,  but,  as  well,  the  candi- 
dacy In  the  general  election  of  a  member  of 
the  party  as  such,  where  no  nomination  la 
provided  for  and  no  lawful  nomination  has 
been  made,  and  confers  upon  such  a  member 
the  legal  right  to  invoke  its  protection  by  an 
appropriate  proceeding  in  the  courta  Any 
other  view,  it  seems  to  us,  simply  means  that 
an  executive  'Committee  may  in  the  face  of 
a  plain  statute  make  an  unlawful  nomination, 
and  that  a  member  of  the  party,  rightfully  a 
candidate  for  the  office  because  of  no  nomina- 
tion having  been  made,  and  the  rest  of  the 
party  membership,  as  well,  are  powerless  to 
resist  the  committee's  action  but  must  sub>- 
mit  to  it.  This,  In  our  opinion,  would  re- 
sult in  the  nuliiflcation  of  the  statute. 

[•]  We  think  it  also  plain  that  the  propos- 
ed action  of  the  committee  threatens  a  ma- 
.terial  injury  to  the  plaintiff  for  the  redress 
of  which  no  adequate  legal  remedy  exists, 
entitling  him  to  equitable  relief.  This  was 
the  holding  of  a  majority  of  the  honorable 
Court  of  Civil  Appeals  constituted  by  Chief 
Justice  Conner  and  Associate  Justice  Buck, 
if  article  8173  prohlWted  a  nomination  by 
the  committee.  We  think  that  holding  was 
cdrrect.  It  is  shown  that  the  nomination  of 
Ur.  Hurdleston  by  the  committee  will  be 
equivalent  to  his  election.  It  would  destroy 
all  prospect  of  the  plaintiff's  election  and, 
under  the  agreed  statement  of  facts,  will 
wholly  preclude  his  candidacy.  If,  in  vir- 
tue of  article  317S  It  is  his  legal  right  to  be 
protected  in  his  candidacy  against  an  unlaw- 
ful nomination  by  the  committee,  as  we 
have  held,  the  destruction  of  that  right  and, 
in  consequence,  all  prospect  of  the  plaintiff's 
election,  necessarily  will  inflict  upon  him  a 
substantial  Injury.  It  is  apparent  that  no  le- 
gal remedy  is  available  to  prevent  the  legal 
right  of  the  plaintiff  to  have  his  candidacy 
unopposed  by  an  unlawful  nomination  being 
in  effect  destroyed,  or  to  avoid  the  destruc- 
tion of  all  prospect  of  Ms  election,  which,  it 
is  agreed,  will  be  the  result  if  the  committee 
is  permitted  to  make  the  proposed  nomina- 
tion. The  first  maxim  of  equity  is  that  it 
will  not  suffer  a  right  to  be  without  a 
remedy. 

We  do  not  believe  there  is  any  apprecia- 
188  S.W.-6e 


ble  conflict  in  the  authorities  upon  the  prop- 
osition that  where  the  making  of  party 
nominations  by  political  parties  is  once  reg- 
ulated by  the  statute  law  the  rights  created 
and  protected  by  a  statute  are  legal,  as  dis- 
tinguished from  political,  rights;  and  that 
for  their  invasion  equity  will  afford  its  re- 
lief where  there  is  no  adequate  legal  remedy. 
Cases  exist  wherein  it  is  asserted  that  the 
rights  of  members  of  political  parties  in 
respect  to  i>arty  nominations  are  mere  polit- 
ical rights  of  which  the  courts  will  not  take 
cognizance,'  but  in  most  instances  it  will  be 
found  that  this  doctrine  has  been  asserted 
where  there  was  no  statutory  regulation  of 
such  nominationa  McDonald  v.  Lyon,  43 
Tex.  OiV.  App.  484,  95  S.  W.  67,  decided  by 
the  honorable  Court  of  Civil  Appeals  for  the 
Fifth  District,  Illustrates  cases  of  this  char- 
acter. It  involved  a  mere  party  dispute,  un- 
governed  by  any  law  save  the  party  law. 
The  ri^ts  involved  were  therefore  purely 
political  and  without  any  legal  standing. 
It  was  properly  held  that  the  courts  would 
not  interfere  for  the  settlement  of  such  a 
dispute. 

An  essentially  different  status,  however,  is  _ 
presented  where  the  making  of  party  nomlna- ' 
tions  is  governed  by  law.  Bights  arising 
under  such  laws,  as  Is  true  In  respect  to  all 
rights  conferred  by  statute,  are  held  to  be 
legal  rights,  the  exercise  of  which  the  courts 
will  protect  as  a  part  of  their  duty  to  give 
effect  to  the  written  law  of  the  land.  And 
for  the "  enforcement  of  such  rights  equity 
wiU  not  in  proper  cases  deny  its  relief. 

Egan  V.  Orewe,  112  Ky.  282,  65  S.  W.  487, 
decided  by  the  Court  of  Appeals  of  Kentucky, 
the  court  of  last  resort  in  that  state,  pre- 
sented a  case  where  the  executive  committee 
of  a  political  party  attempted  to  fix  a  cer- 
tain date  as  the  last  day  on  which  any  per- 
son would  be  permitted  to  submit  his  name 
to  be  voted  for  at  a  certain  primary  elec- 
tion of  the  party  which  had  been  duly  called 
to  nominate  candidates  of  the  party.  The 
time  within  which  suota  names  were  to  be 
submitted  was  governed  by  a  statute  which 
flxed  the  last  day  for  that  purpose  later  than 
that  flxed  by  the  oommlttde.  The  plaintiff 
in  the  case,  .a  megabor  of  the  party,  submit- 
ted his  name  to  the  committee  to  be  placed 
upon  the. primary  election  ballot  as  a  candi- 
date for  the  party  nomination  as  a  candidate- 
for  state  senator  within  the  period  flxed 
by  the  statute,  and  his  request  was  refused 
by  the  committee.  He  was  granted  a  manda- 
twy  injunction  to  compel  the  placing  of  his 
name  on  the  ballot.  The  Court  of  Appealf)- 
held  that  he  was  entitled  to  such  relief. 

In  Brown  v.  Committee,  119  Ey.  720,  68 
S.  W.  622,  decided  by  the  same  court,  the- 
executive  committee  of  a  party  was  pro- 
ceeding to  hold  a  primary  electi<m  undei 
rules  and  regulations  essentially  different 
from  the  requirements  of  the  Kentucky 
statute  goveriUng  such  an  election.  It  wa» 
held  that  a  candidate  In  the  «lecti<»>  was 
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entitled  to  an  Injunction  to  restrain  the  com-  <  entitled  to  be  enrolled  for  the  pnrpose  of 
mlttee  from  holding  the  election  in  any  man- 1  voting  In  primary  elections.  The  basis  of 
ner  violative  of  the  statate  I  the  suit  was  the  committee's  disregard  of 

Neal  V.  Young,  75  S.  W.  1082,  by  the  same '  snch  statutes.  The  same  argument  was  made 
court.  Involved  a  case  where  certain  candl- '  In  the  case  as  Is  made  here  against  the 
dates  for  nomination  In  a  primary  election  right  of  the  plaintiff  to  an  Injunction,  name- 
songht  to  restrain  a  Democratic  executive  ly,  that  his  right  to  vote  in  the  primary  elec- 
conimlttee  from  declaring  that  the  primary  ^  tlon  was  a  mere  political  right,  not  cognl- 
election,  theretofore  duly  called,  should  not  zable  In  equity.  The  court  disposed  of  the 
beheld.    In  the  opinion  this  is  said:  |  contention  In  these  words: 

"It  was  urged  in  argument  that  the  question  "In  the  common  law  no  place  was  found  for 
here  involved  is  purely  a  political  one,  and  that  the  political  rights  of  citizens.  •  •  •  The 
the  courts  should  not  take  jurisdiction  of  it.  My  neoeasity  for  a  different  rule  regudinf  the  non- 
answer  is  that  the  court  of  appeals  has  a  con-  recognition  of  the  political  rights  of  citizens  did 
trary  opinion,  and  in  Egan  v.  Grewe,  Brown  ▼.  '  not  become  apparent  for  many  years  after  the 
Bepublican  County  Committee,  and  Young  v.  formation  of  our  government,  and  the  ancient 
Beckham  (115  Ky.  246,  72  S.  W.  1092,  1094], .  doctrine  found  expression  in  numerous  decisions 
has  held  that  it  had  jurisdiction  to  enforce  in-  of  onr  courts.  The  reasons  therefor  were  not 
dividual  and  legal  rights.  If  it  were  a  controver- ,  those  which  originated  the  doctrine,  but  were 
sy  ttetween  the  old  committee  and  the  members ,  found  in  the  &ct  that  such  rights  were  regarded 
claiming  to  be,  under  the  appointment  of  the  as  belonging  to  matters  which  did  not  concern 
chairman,  as  to  which  was  the  regular  commit-  the  public  at  large,  and  from  their  very  nature 
tee,  and  no  other  rights  were  dependent  upon  the  beyond  the  pale  of  the  law.  Political  parties 
controversy,  then  it  would  be  a  purely  political  differ  from  individaals,  corporations,  and  char- 
question,  to  settle  which  the  courts  would  not  tered  organizadona,  in  that  they  are  not  liable 
take  jurisdiction.  When  elections  were  conduct- ,  to  amercement,  incarceration,  or  dissolution  and 
cd  under  Uie  viva  voce  system,  or  by  ballots  fur-  therefore  not  subject  to  the  familiar  methods  of 
nisbed  the  electors  by  the  candidates  or  their  governmental  restraint.  For  many  years  state- 
friends,  no  such  question  as  is  involved  could  craft  was  at  a  loss  to  discover  any  method  by 
arise.  Since  the  adoption  of  the  official  ballot  which  they  might  be  brought  under  effectual  con- 
system  by  the  Constitutional  Convention,  since  troL  *  •  *  The  struggle  to  accomplish  this 
the  legislative  branch  of  the  state  government  result  has  left  its  marks  upon  the  statute  books 
provided  for  the  regulation  of  primary  elections  of  this  state  for  tiie  last  fifty  years,  where  the 
by  law,  questions  involving  the  legal  rights  of  history  of  its  progress  may  be  read  by  any  one 
individuals  will  arise  for  the  determination  of  desiring  enlightenment  upon  the  subject.  *  •  • 
the  courts.  The  necessity  for  such  adjudications  The  objects  of  these  provisions  (ue  statutory 
has  been  placed  upon  the  courts  by  the  changes  provisions  prescribing  the  duties  of  the  officers 
which  have  l>een  made  by  the  organic  and  statu- '  of  the  primaries,  the  method  of  procedure,  qnali- 
tory  law  of  the  state.  However  much  the  courts  fication  of  voters,  etc.)  are  manifest,  and  it  is  not 
desired  to  do  so,  they  could  not  avoid  the  respon- '  to  be  presumed  that  the  Legislature  would  so  at- 
sibility  of  deciding  such  questions,  even  if  per-  tempt  to  regulate  and  prescribe,  in  respect  to  the 
chance  some  one  should  fail  to  discriminate  be- '  holding  of  primaries  and  the  qualifications  of 
tween  political  rights  and  Uiose  legal  rights  voters  thereat,  without  intending  to  enable  one 
which  arise  under  Uie  law,  and  declare  the  court  having  an  interest  in  such  primaries  to  protect 
was  adjudicating  purely  political  questions.  The  and  defend  his  rights  and  enforce  compliance 
Democratic  committee  of  Jefferson  county  and  with  the  law.  Otherwise  the  statute  would  be 
the  city  of  Louisville,  being  officers  in  virtue  of  inane  and  an  elector  powerless.  •  •  •  Befer- 
the  primary  election  law,  were  entitled  to  con-  ence  is  here  made  to  the  enrollment  laws  for  the 
duct  the  primary  election,  and  to  ascertain  and  purpose  of  indicating  the  completeness  of  the 
certify  the  result  of  it  without  any  interference  legislation  of  recent  years  touching  the  rights  of 
or  hindrance  of  the  defendants.  To  protect  them  electors,  the  regulation  of  political  parties,  and 
in  the  exercise  of  this  right,  injunction  was  the '  the  duty  and  jurisdiction  of  courts  to  take  cog- 
proper  remedy."  I  nizance  thereof    From  tKit  reviev  of  tuck  legi*- 

Because  the  righte  of  the  plaintiffs  In  these  &  4^«*  i'^ttAe"<to^'^/*&i^ 


several  cases  arose  under  and  were  protected 
by  a  statute,  the  reason  of  these  decisions 
Is  that  they  could  no  longer  be  regarded  as 
purely  political  rights,  but  were  essentially 
legal  rights,  for  the  protection  of  which 
against  illegal  action  by  the  party  authori- 
ties only  equity  afforded  an  adequate  remedy, 
notwithstanding  the  management  and  meth- 
ods of  a  political  party  were  involved  and 
the  action  of  the  party  authorities  thus  sub- 
jected to  review  by  the  courts. 

Brown  v.  Cole,  54  Misc.  Bep.  278,  104  N.  Y. 
Supp.  109,  presented  a  case  where  a  Bepub- 
lican elector  sou^t  to  restrain  by  injunction 
a  Bepublican  county  committee  from  carry- 
ing into  execution  a  system  of  enrollment 
formulated  by  the  committee  by  which  all 
perrons  except  those  whose  names  might  ap- 
pear upon  the  enrollment  were  to  be  excluded 
from  participation  In  the  Bepublican  prlma- 


invcttigation  and  determination  hat  been  (toept 
away,  and  that  there  no  longer  remaint  any  dit- 
iinotion  between  the  civil  and  poUtioal  rightt  of 
ctttsens,  aind  iKat  ihe  eonrit  tnay  not  thut  iheir 
doort  againtt  the  enforcement  of  any  tuch  rightt. 
It  win  be  pretumed  that  every  right,  recognized 
or  conferred  hy  ttatuie,  may  be  protected,  de- 
fended, and  enforced  by  an  appropriate  leffol 
method  and  that  everp  wremg  hat  Ut  remedy." 

To  the  same  effect  is  Walling  t.  Lansdon, 
15  Idaho,  282,  97  Pac.  396,  where  the  gen- 
eral question  Is  elaborately  discussed. 

In  Cook  V.  Houser,  122  Wis.  534,  100  N. 
W.  064,  In  discussing  this  question,  it  Is  said: 

"The  time  has  long  since  passed  for  serious 
controversy  as  to  whether  in  this  class  of  cases 
judicial  questions  are  involved.  The  idea  urged 
upon  our  attention  by  defendant's  counsel  that 
they  involve  only  political  questions,  whidt 
should  be  left  for  solution  to  the  party  organiza- 
tions directly  interested,  has  been  judicially  de- 
nied over  and  over  again.  We  venture  to  say 
that  there  is  no  conflict  at  this  time  in  respect 


rles  of  the  county.    The  statutes  of  the  state  to  the  matter,  in  iudicial  authorities  dealing  with 
prescribed  the  qualifications  of  the  persons '  legislative  plans  for  the  use  of  an  official  balloL" 
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We  bave  attetnilted  to  make  a  carefnl  i«- 
vlew  of  the  authorities  relied  upon  by  the  de- 
fendants In  error  In  snpport  of  a  contrary 
Tlew.  As  given  In  their  brief,  they  are  as  fol- 
lows: Walls  V.  Brnndldge,  109  Arte.  250,  160 
S.  W.  230,  Amk  Cas.  1915C,  980;  Wlnnett  t. 
Adams,  71  Neb.  817,  99  N.  W.  681;  In  re 
Sawyer,  124  U.  S.  200,  8  Snp.  Ct  482,  31  L. 
Ed.  402;  Anthony  v.  Barrow  (O.  G.)  129  Fed. 
783;  McDonald  v.  I^on,  43  Tex.  CIt.  App. 
484,  95  S.  W.  67;  Bobinson  t.  Wlngate,  36 
Tex.  Civ.  App.  65,  80  S.  W.  1067;  s.  C,  98 
Tex.  267,  88  S.  W.  182;  City  of  Dallas  v. 
Consolidated  Street  Bailway  Co.,  106  Tex. 
337,  148  8.  W.  292;  Harding  v.  Commission- 
ers' Coort,  95  Tex.  176,  66  S.  W.  44 ;  Fletcher 
V.  TatUe,  161  lU.  41,  37  N.  B.  683,  25  L.  R.  A. 
143,  42  Am.  St.  Rep.  220;  Alderson  v.  Com- 
mlssioners,  32  W.  Va.  640,  9  S.  B.  868,  6  U 
R.  A.  334,  25  Am.  St  Rep.  840;  Kearns  v. 
Howley,  188  Pa.  116,  41  Atl.  273.  42  L.  B.  A. 
235,  68  Am.  St  Rep.  862;  15  Cyc.  331;  An- 
napoUs  V.  Gadd,  97  Md.  734,  67  Atl.  941; 
SUte  V.  Foster,  lU  La.  839,  36  South.  32. 

No  one  of  these  cases,  with  possibly  one  ex- 
ception, is  in  any  respect  analogons  to  the 
present  case,  and  none  of  them  controls  it 
They  group  themselves  into  the  following 
classes:  (1)  Those  in  which  it  does  not  ap- 
pear that  ttie  particular  rlg^t  involved,  for 
the  enforoemoit  of  which  the  action  was 
brought,  was  protected  by  any  statute.  (2) 
Those  in  which  the  suit  was  to  restrain  some 
step  in  an  election,  in  nowise  invading  any 
right  of  the  complainant  (3)  Actions  to  pre- 
vent removal  from  office  or  to  contest  the 
title  to  an  office.  (4)  Where  the  eflort  made 
was  to  obtain  a  review  of  some  character  of 
party  action,  when  a  special  tribunal  had 
been  created  by  statute  for  the  settlement  of 
such  disputes  and  given  finality  of  decision 
concerning  them. 

McDonald  v.  Lyon  has  already  been  noticed. 
In  none  of  the  other  Texas  cases  cited  were 
the  questions  presented  here  in  anywise  in- 
volved. In  each  it  was  claimed  that  a  prop- 
erty right  of  the  complainant  would  be  in- 
vaded If  the  result  of  a  particular  election 
was  permitted  to  be  declared.  The  decisions 
but  affirm  the  well-established  doctrine  that 
the  completion  of  an  election  or  the  mete  dec- 
laration of  its  result  does  not  impair  or 
threaten  any  property  right;  and  that  the 
courts  will  not  Interfere  to  prevent  the  com- 
pletion of  elections,  belonging  as  they  do 
to  the  political  branch  of  the  government 

Fletcher  v.  TutUe,  151  lU.  41,  37  N.  E.  683, 
25  L.  R.  A.  143,  Is  relied  upon  as  a  leading 
authority.  It  holds  that  an  action  instituted 
to  have  an  apportionment  act  declared  un- 
ccHistltutional  presents  merely  a  political 
question.  This  holding  is  directly  opposed  by 
the  supreme  courts  of  Indiana  and  Wiscon- 
sin, both  of  which  announoe  that  such  a 
questlMi  is  Judicial.  Parker  v.  State,  138  Ind. 
178,  82  N.  £.  886^  33  N.  E.  119,  18  L.  B.  A. 
667;  State  v.  Cunningham,  81  Wis.  440,  61 
N.  W.  724,  16  L.  R.  A.  661. 


In  re  Sawyer,  124  U.  S.  200,  8  Sui».  Ct 
482,  31  L.  Ed.  402,  grew  out  of  an  action  la 
equity,  brought  In  a  Circuit  Court  of  the 
United  States,  to  restrain  a  city  council  of  a 
dty  in  a  state  from  removing  a  police  Judge 
from  office.  It  was  held  that  the  question  of 
title  to  a  public  office  is  cognizable  alone  in 
courts  of  law,  and  that  a  Circuit  Court  of 
the  United  States  was  without  authority  to 
restrain  the  council  of  a  city  from  trying  and 
determining  charges  of  malfeasance  against  a 
city  official. 

Wlnnett  v.  Adams,  71  Neb.  817,  99  N.  W. 
681,  was  a  case  where  the  action  was  to  re- 
strain a  party  committee  from  putting  Into 
force  a  certain  rule  governing  the  official  bal- 
lot of  a  primary  election.  It  does  not  appear 
from  the  decision  that  the  action  of  the  com- 
mittee was  In  fact  prohibited  by  any  stat- 
ute. The  court  in  its  opinion  adverts  to  no 
statute  purporting  to  deny  to  the  committee 
the  authority  it  assumed  to  exercise.  If  there 
was  no  such  statute,  clearly  no  legal  right 
was  Invaded. 

In  Kearns  v.  Howley,  the  action  was  to  re- 
strain a  chairman  of  a  party  committee  from 
filling  vacancies  In  the  committee.  It  Is  dis- 
tinctly stated  in  the  opinion  that  the  action 
sought  to  be  enjoined  was  not  prohibited  by 
any  statute,  and,  of  coarse,  there  was  In  such 
case  no  violation  of  any  legal  right  of  the- 
complainant.  This  signiflcant  passage  is 
found  in  the  (pinion: 

"It  may  be,  if  this  bUJ  had  aimed  to  prevent 
a  threatened  violation  of  law  by  any  of  these 
officers,  it  could  have  been  maintained." 

When  these  cases  are  examined  and  the 
actual  decision  in  each  is  considered,  it  will 
be  found  that  the  questions  presented  by  this 
case  were  not  at  all  involved,  with  possibly 
the  exception  of  Walls  v.  Brundldge,  109  AxIe. 
250,  160  S.  W.  230,  Ann.  Cas.  19160,  980.  It 
Is  unnecessary  to  review  them  further.  Walls 
V.  Brundldge  remains  to  be  considered. 

It  concerned  a  contest  for  the  Democratic 
nomination  for  Oovetnor.  By  statute  it  was 
provided  that  the  central  committee  of  the 
party  should  constitate  a  board  for  the  hear- 
ing of  contests  of  primary  elections  with  th» 
right  of  appeal  to  the  state  convention ;  and 
that  the  dedsioD  of  these  tribunals  should 
be  conclusive  of  the  contest  S.  Brundldge 
and  Judge  Hays  were  rival  candidates  for  the- 
nomination.  Brnndidge  filed  a  contest  with 
the  central  committee:'  It  heard  the  contest 
and  determined  that  Judge  Hays  had  receiv- 
ed a  majority  of  tbe  votes,  declaring  him  tbe 
nominee.  Tbe  blU  of  complainant  alleged 
that  the  committee  bad  not  granted  him  a 
hearing  upon  bis  contest  hot  baxl.arldtrari- 
ly  declared  bIS'  opponent  to  be  the  nominee.. 
It  prayed  that  the  certification  of  his  nomi- 
nation be  enjoined.  A  majority  of  the  court 
held  that  the  rif^ts  of  Mr.  Brundldge  were 
merely  political  Bnd  not  cognizable  in  equity. 
It  is  to  be  noted,  however,  tbat  the  dedsloa 
of  the  case  is  in  part  rested  iqion  tbe  fact 
that  a  q>ecial  tribunal  had  been  created  bjr 
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Btatate  for  tbe  bearing  of  such  a  contest  and 
Its  determination;  that  Its  decision  was 
made  final  b;  statute,  and  was  therefore  not 
subject  to  review  in  the  courts.  A  dissenting 
opinion  was  filed  by  Chief  Justice  McCullocb, 
holding  that  the  allegations  of  fraud  in  re- 
spect to  the  action  of  the  committee  on  the 
contest  gave  equity  jurisdiction  of  the  case, 
upon  the  ground  tiiat  the  right  of  the  com- 
plainant to  a  fair  hearing  before  the  commit- 
tee was  a  legal  right  because  a  statutory 
right  ;<  further  holding,  however,  that  since 
the  complainant  had  permitted  the  time  to 
elapse  in  which  the  contest  could  be  deter- 
mined in  advance  of  the  general  election,  he 
had  no  right  which  equity  could  protect — 
clearly  a  proper  disposition  of  tbe  case. 

In  Chief  Justice  McCnIlocb's  opinion  In 
this  case,  attention  is  directed  to  the  fact 
that  the  cases  which  hold  that  no  court  will 
interfere  in  the  matter  of  nominations  be- 
cause depending  purely  upon  party  regula- 
tions all  antedate  the  enactment  of  statutes 
providing  for  such  regulation;  and  that 
where  the  field  baa  been  entered  upon  by 
Legislatures  as  a  fit  subject  of  regulation  by 
law,  the  courts  hold  that  l^al  rights  are 
therennder  established  whieh  the  courts  will 
protect  His  conclusion  that  the  right  con- 
ferred by  the  statute  to  a  fair  hearing  of  the 
contest  before  the  committee  was  a  legal 
right,  which  would  be  protected  in  equity 
against  fraudulent  action  of  a  party  com- 
mittee, is,  in  our  view,  unassailable. 

The  holding  of  the  majority  of  the  Arkan- 
sas Supreme  Court  in  Walls  v.  Brundldge 
.  more  nearly  supports  tbe  ccmtentlon  of  the 
defendants  in  error  here  than  any  case  cited. 
But  we  are  unwilling  to  give  our  concurrence 
to  the  doctrine  that  a  right  conferred  by. the 
statute  law  of  tbe  state  is  not  a  legal  right. 
To  hold  tbat  such  rights  are  not  legal  rights 
In  our  Judgment  destroys  the  force  of  the 
statute  law. 

The  case  has  been  carefully  considered. 
While  the  good  faith  of  the  state  Bzecutlve 
Committee  is  not  in  our  opinion  to  be  doubt- 
ed, we  think  It  clear  that  its  proposed  action 
is  prohibited  by  the  statute  and  that  the 
plaintiff  was  entitled  to  have  it  restrained. 

The  judgment  of  the  Court  of  CItU  Ap- 
peals Is  reversed  and  tiiat  4rf  tbe  District 
Court  is  afilrmed. 

YANTI8,  J.,  dlssenttng. 

HAWKINS,  J.  (concurring).  Very  hearti- 
ly I  concur  In  the  conclusion  announced  in 
tile  opinion  by  Chief  :  Justice  PHILX.IPS. 
Idkeiwise  I  concur  in  nearly  all  that  Is  there 
said  80  admirably.  Except  as  to  the  effect 
of  article  2969,  B.  S.,  no  specific  mention  of 
which  is  made  therein,  said  opinion  is  clear, 
direct,  forcible,  convincing,  unanswerable; 
and,  ^ce  that  article  is  Inoperative,  as  here- 
inafter indicated,  the  conclusion  remains  ir- 
resistible. However,!  there  are  cotain  fea- 
tures of  this  ease  wbich  I  conaider  worthy  of 


special  mention  1b  the  fbUowing '  obserra- 
tlons: 

1.  As  to  tbe  authority  or  right  of  the  state 
executive  committee  to  nominate: 

Our  original  statute  regulating  primary 
elections.  Acts  1905,  1st  S.  S.<  p.  620  et  seq., 
contained  the  following  provisions: 

(a)  "A  nominee  may  decline  and  annul  his 
nomination  by  delivering  to  the  officer  with 
whom  tbe  certificate  of  his  nomination  is 
filed  •  •  •  a  declaration  in  writing  sign- 
ed by  him  before  some  officer  authorized  to 
take  acknowledgments.  Upon  such  declina- 
tion (or  in  case  of  death  of  a  ncxninee),  the 
executive  committee  •  •  ♦  or  a  majority 
of  them  for  the  state,  district  or  county,  as 
the  office  to  be  nominated  may  require,  may 
nominate  a  candidate  to  supply  the  vacancy." 
Section  60.  That  identical  language  now 
forms  part  of  artide  8172,  &.  S. 

(b)  "No  executive  committee  shall  ever 
nave  any  power  of  nomination  except  where 
a  nominee  has  died  or  declined  the  nomination 
as  provided  in  Sea  60  of  this  act"  Sec- 
tion 118.  That  provision  has  been  carried 
into  article  3173,  B.  S. ;  the  sole  dtuuige  be- 
ing the  substitution  of  the  words  'in  article 
3172"  for  tbe  reference  to  the  original  sec- 
tion 60. 

Such  is  now  tbe  plain,  terse,  unambiguous, 
mandatory  law  controlling  this  case.  Un- 
equivocally and  sternly  it  forbids,  under  ex- 
isting circumstances,  any  nomination  by  any 
executive  committee.  As  a  side  light  for* 
ther  disclosing  the  intention  of  the  Legisla- 
ture, it  is  Interesting  to  note  that  said  orig- 
inal act  provided,  in  section  106,  and  article 
3066,  B.  S.,  now  declares: 

"Nominations  of  candidates  to  be  voted  for  at 
any  special  election  shall  be  made  at  a  primary 
election  at  such  time  as  the  party  executive 
committee  shall  determine,  but  no  such  commit- 
tee shall  ever  have  the  power  to  make  such 
nominations." 

Furthermore,  section  118  of  said  original 
Act  and  article  2966,  B.  S.,  now  in  force, 
alike  provide: 

"No  name  shall  appear  on  the  official  ballot 
except  tbat  of  a  candidate  who  was  actually 
nomioated  ♦  •  •  in  accordance  with  the  pro- 
visions of  this  act" 

Certatuly,  then,  beyond  all  room  for  argu- 
ment or  cavil,  it  was  the  purpose  of  the  Leg- 
islature, as  disclosed  in  the  quoted  language 
of  section  50  (article  3172)  and  section  118 
(article  3173),  to  make  illegal,  and  to  prevent, 
the  making  by  tbe  committee  of  the  nomina- 
tion here  in  question,  and  that  was  within 
the  scope  of  legislative  authority,  that  char- 
acter and  measure  of  regulation  of  party 
nominations  beUig  clearly  reasonable. 

2.  As  to  tbe  making  of  a  nomination,  under 
existing  circumstances,  by  tbe  party,  other- 
wise than  by  direct  action  of  its  state  ex- 
ecutive committee: 

Article  3173  is  not  the  only  provision  in 
the  nature  of  a  limitation  or  restriction  upon 
the  exercise  of  the  right  to  nominate.  The 
above-quoted  provisions  «f  article  2986  (oriff- 
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inal  section  118)  also  are  appUcable,  and 
most  be  considered.  If  taken  and  aiKtlied  ac- 
cording to  tb^  literal  meaning,  aa  the  Leg- 
islature evidently  Intended,  and  in  connection 
with  article  3173  and  tbe  fact  that  our  stat- 
utes prescribe  no  method  whatever  for  mak- 
ing a  nomination  under  the  circumstances 
here  presented,  the  effect  of  said  provisions 
of  article  2966,  If  tbey  be  valid,  is.  primarily, 
to  forbid  the  placing  of  any  name  upon  the 
ofBdal  ballot  as  that  of  a  party  nominee, 
even  thongh  such  nomination  be  made  by  the 
party  itself,  in  accordance  with  party  usage, 
and  in  some  cubtomary  and  regular  way  oth- 
er than  by  direct  action  of  the  state  execu- 
tive committee,  and,  seoondarlly,  to  render 
a  nomination,  even  when  so  regnlarly  made 
by  the  party  itself,  and  not  by  its  executive 
comQiittee,  practically  nugatory ;  and  the  ul- 
timate result  is  to  deprive  the  party  and  its 
adherents  of  any  and  all  benefits  which 
might  flow  from  the  making  of  a  party  nomi- 
nation under  the  circumstances  which  exist 
In  this-  instance.  However,  for  these  very 
reasons,  said  provisions  of  article  2966,  in 
BO  far  at  least,  as  they  apply  to  such  circum- 
stances, are,  in  my  opinion,  wholly  Invalid, 
as  constituting  an  utterly  unreasonable  ex- 
ercise by  the  Legislature  of  its  conceded  pow- 
er to  regulate  and  control  party  nominations. 
The  Legislature  may  regulate  but  it  is  powei^ 
less  to  prevent,  in  toto,  the  making  of  a  party 
nomination  under  the  present  droumstances. 

Consequently,  said  provisions  of  article 
2966  being  invalid,  and  our  statutes  prescrib- 
ing no  method  for  making  a  party  nomina- 
tion under  the  circumstances  and  said  pro- 
visions of  article  3173  forbidding  the  ex- 
ecutive committee  to  nominate  in  such  in- 
stances being  valid,  the  legal  effect  of  our 
statutes,  as  a  whole,  is  to  leave  intact  the 
ancient  right  of  the  party  to  make  a  nomina- 
tion in  this  instance,  in  such  manner  as  the 
party,  or  its  members,  collectively  may  adopt, 
save  and  except  that  Its  state  executive  com- 
mittee may  not  nominate.  Inasmuc!^  as  the 
former  ofBcer  died  live  weeks  prior  to  the 
general  election,  during  which  period  the  par- 
ty Itself  might  make  a  nomination  for  that 
office  through  primary  conventions  and  a 
state  convention,  or  otherwise,  rather  than 
by  such  direct  action  of  the  committee.  Ar- 
ticle 3173  Is  not  open  to  attack  upon  the 
ground  that  In  this  instance,  it  closes  the 
doors  to  the  making  of  any  party  nomination. 

8.  Our  statutes,  while  not  in  terms  con- 
ferring upon  the  applicant  a  right  to  make 
the  race  in  question  without  the  handicap 
of  an  illegal  nomination  against  him,  clearly 
recognizes  the  existence  of  that  right,  which 
is  thereby  transformed  from  an  erstwhile 
purely  political  right  into  a  present  legal 
right  the  protection  of  which  is  therefore 
and  thenceforth  appropriately  and  impera- 
tively a  subject  of  Judicial  cognisance,  in  a 
proper  action,  as  completely  as  in  any  proi>- 
«rt7  right 


4.  Oar  statute  on  Injunction  provides: 

"Judges  of  tke  district  and  county  courts 
shall,  either  in  term  time  or  vacation,  hear 
and  determine  all  applications  and  grant  writs 
of  injunctions  returnable  to  said  courts  in  the 
following  cases: 

"1.  Wlkere  it  shall  appear  that  the  party  ap- 
plying for  such  writ  is  entitled  to  the  relief  de- 
manded, and  such  relief  or  any  part  thereof  re- 
quires the  restraint  of  some  act  prejadidal  to 
the  applicant. 

"2,  Where,  pending  litigation,  it  shall  be 
made  to  appear  that  a  party  doing  some  act 
respecting  the  Bubject  ox  litigation,  or  threat- 
ens or  is  about  to  do  some  act  or  is  procuring 
or  suffering  the  same  to  be  done  to  violation 
of  the  rights  of  the  applicant,  which  act  would 
tend  to  render  judgment  ineffectual. 

"3.  In  all  cases  where  the  applicant  for  such 
writ  may  show  himself  entitled  thereto  under 
the  principles  of  equity,  and  as  provided  by 
statutes  in  all  other  acts  of  this  state,  pro- 
viding for  the  granting  of  Injunctions,  or  where 
a  doud  would  be  put  on  the  title  of  real  estate 
being  sold  under  an  execution  against  a  person, 
partnership  or  corporation,  having  no  interest 
in  such  real  estate  subject  to  the  execution  at 
the  time  of  the  sale,  or  irreparable  Injury  to 
real  estate  or  personal  property  is  threatened, 
irrespective  of  any  legal  remedy  at  law." 

Article  4643,  B.  S. 

The  quoted  provisions  appear  to  have  been 
injected  by  the  codiflens  into  the  revision  of 
1879.  Like  the  English  statute  of  1873,  they 
have  enlarged  very  greatly  the  scope  and 
sweep  of  equity  Jurisdiction,  extending  it  far 
beyond  its  former  confines.  Sumner  v.  Craw- 
ford, 91  Tex.  129,  41  S.  W.  994;  Bx  parte 
Warfield,  40  Tex.  Or.  B.  418,  60  S.  W.  993, 
76  Am.  St.  Rep.  724;  Bx  parte  AlUson,  48 
Tex.  Cr.  B.  634,  90  S.  W.  492,  8  L.  R.  A. 
(N.  S.)  622,  13  Ann.  Gas.  684;  DibreU  v. 
City  of  Coleman  (Civ.  App.)  172  S.  W.  553. 

Obviously  the  first  subdivision  waa  intend- 
ed to  do  more  than  to  protect  property  rights, 
with  which  the  third  subdivision  deals.  In 
my  opinion,  subdivision  1  plainly  authoria- 
es,  and  the  facts  or  this  case  unquestionably 
require,  the  restraint,  by  .writ  of  injunction, 
of  said  proposed  action  by  the  state  execu- 
tive committee,  such  action  being  both  dear- 
ly Illegal  and  highly  prejudicial  to  said  legal 
right  of  the  applicant  to  run,  as  a  Democrat, 
for  the  office  in  question,  without  being  hamp- 
ered by  an  illegal  nomination  against  him. 
It  may  be,  and  I  am  Inclined  to  believe,  that, 
irrespective  of  his  own. candidacy,  and  mere- 
ly in  his  own  capacity  as  a  member  of  that 
party,  applicant  is  entitled  to  the  injunction 
sought;  but  that  point  need  not  be  decided 
now. 

TAMTIS,  J.  (dissenting).  I  do  iMt  agree 
with  the  views  expressed  In  the  majority 
opinion  in  this  case,  and  I  feel  Impelled  by  a 
sense  of  duty  to  dissent  therefrom,  and  to 
record  my  views. 

The  confusion  of  opinion  among  attorneys 
and  courts  in  this  case  upon  one  of  the  ques- 
tions involved  grows  out  of  the  construction 
of  article  3173,  Vernon's  Bayles'  Civil  Stat- 
utes, which  is  a  part  of  the  very  voluminous 
act  of  1905  regulating  primary  elections  of 
political   parties.     According   to   my    view, 
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there  sbonld  be  no  dlfflcnlty,  and  no  dlaagi'ee- 
ment,  If  we  shonld  apply  the  rules  of  con- 
struction provided  by  standard  text-writers, 
and  announced  by  the  various  Supreme 
Courts  of  the  United  States.  My  first  im- 
pression was  that  the  courts  would  not  be 
permitted  or  authorized  to  give  the  section 
of  the  statute  referred  to  any  construction 
dUTerent  from  the  literal  meaning  of  the 
words  employed  in  that  section.  But  upon 
investigation  of  the  authorities  I  find  the 
rule  to  be  uniform  among  the  courts  and  text- 
writers  to  the  effect  that  where  a  section  of 
a  statute,  in  the  meaning  of  the  literal  words 
employed,  Is  in  conflict  with  the  general  in- 
tent and  purport  of  the  entire  act,  the  lan- 
guage of  such  section  which  is  in  conflict  with 
the  general  intent  and  purport  of  the  entire 
statute  will  be  so  reformed  as  to  make  it 
harmonious  with  such  intent  of  the  Legisla- 
ture; that  other  words  may  be  added  to  such 
section,  or  words  may  be  tak^n  therefrom  to 
make  the  section  harmonious  in  meaning  with 
the  intent  and  purport  of  the  general  act.  I 
think,  when  that  rule  of  construction  is  fol- 
lowed in  this  case,  article  3173  would  not 
be  rendered  void,  but  would  be  binding  and 
enforceable  as  so  reformed,  and  that,  when 
so  reformed  to  conform  to  the  intent  and  pui^ 
port  of  the  general  primary  election  law,  as 
shown  by  its  context,  its  provisions  would 
not  be  prohibitory  of  the  power  of  the  state 
Democratic  executive  committee  to  make 
nominations  in  cases  of  sudden  emergency 
where  it  is  Impossible  or  impracticable  for 
the  nomination  to  be  made  by  primary  elec- 
tion, under  the  provisions  of  the  primary  elec- 
tion law. 

Rightly  constmed,  it  is  plain  from  the 
meaning  of  the  words  employed  in  the  gen- 
eral primary  election  law,  and  from  the  con- 
text thereof,  that  the  Legislature  intended 
to  accomplish  at  least  four  reforms:  (1)  It 
Intended  to  prohibit,  the  nomination  of 
candidates  by  the  precinct  convention  system 
which  had  been  employed  prior  to  its  enact- 
ment,  and  to  adopt  in  lien  thereof  a  plan 
wUdi  would  allow  every  voter  in  the  party 
to  vote  directly  in  primary  electitms  his 
ch(dce  for  a  candidate,  and  that  the  majority 
or  plurality  candidate,  according  as  fixed 
by  its  provisions,  should  be  the  nominee  of 
the  party  for  the  office  for  whi<di  be  was  a 
candidate,  entirely  independent  from  the  will 
of  conventions  or  executive  committees;  (2) 
that  said  primary  election  law  was  not  in- 
tended to  be  applied  to  instances  of  sudden 
emergency  arising  too  near  the  general  elec- 
tion to  render  practicable,  for  want  of  suffi- 
cient time,  for  the  will  of  the  party  to  be 
ascertained  in  time  for  the  name  of  the 
nominee  to  be  printed  on  the  official  ballot 
for  the  general  election;  (8)  that  there  was 
no  intention  to  prohibit  a  political  party  from 
making  a  nomination  in  a  case  of  sudden  em- 
ergency,  such  as  is  presented  In  this  case, 
where  the  emergency  arose  too  late  for  the 
primary  election  to  be  held;  (4)  that  tihe  in- 


tention of  the  Leglslatare  is  dearly  Indicat* 
ed,  to  the  effect  that,  in  cases  of  sudden  em- 
ergency happening  too  late  for  primary  dec- 
Uons  to  be  held,  the  state  executive  commit- 
tee of  each  party  would  not  be  prohibited 
from  making  a  nomination  for  the  party 
whose  interest  and  welfare  had  been  intrust- 
ed to  its  keeping.  The  act  spedficoUy  pro- 
vides for  the  state  executive  committee  of 
the  parties  to  make  such  nomination  in  cases 
of  sudden  emergency  arising  from  the  death 
of  a  nominee,  or  from  the  resignation  of  the 
nominee.  Can  it  be  believed  that  the  Legis- 
lature intended  to  prohibit  the  executive  com- 
mittee of  the  party  from  making  nominations 
in  instances  of  other  emergencies  of  a  similar 
kind?  What  reason  could  exist  for  the  Leg- 
islature to  Intend  to  authorize  the  executive 
committee  of  political  parties  to  make  nomi- 
nations in  cases  where  the  nominee  resign- 
ed, or  where  he  died,  but  to  forbid  the  execu- 
tive committee  from  making  a  nomination  in 
the  same  kind  and  character  of  emeii;ency 
such  as  arises  upon  the  death  of  an  officer 
who  was  not  the  nominee  of  the  party? 
This  would  be  to  prohibit  one  party  from  hav- 
ing a  nominee  for  the  office  vacated  by  the 
death  of  the  occupant,  and  to  thus  force  the 
{>arty  into  unfair  competition  with  the  other 
political  parties  by  refusing  to  allow  its 
members  to  concentrate  upon  one  candidate, 
thereby  compelling  it  to  hazard  its  chances 
in  the  election  by  several  candidates  of  the 
same  political  persuasion  running  in  the  elec- 
tion, and  perhaps  against  only  one  candidate 
of  parties  of  opposite  political  persuasion. 
It  is  plain  from  the  entire  act  that  no  such 
advantage  was  intended  to  be  given  to  any 
political  party,  and  that  no  such  'disadvantage 
should  be  visited  by  law  upon  any  political 
party;  for,  if  there  Is  one  thing  plainly 
shown  in  the  entire  act,  it  is  that  each  politi- 
cal party  should  have  the  same  fair  opportu- 
nity by  the  law  to  concentrate  the  i>ower  of 
such  party  in  favor  of  one  certain  candidate 
of  its  own  faith.  The  plain  intent  of  arti- 
cle 317S  is  to  enforce  the  other  provision  of 
the  primary  election  law  which  gives  the  pub- 
lic the  right  to  nominate  directly  by  primary 
vote,  and  to  forbid  executive  committees  of 
political  parties  from  thwarting  the  will  of 
the  people  in  this  particular,  and  from  usurp- 
ing their  right  to  elect  by  primary  election, 
by  themselves  making  nominations  lor  the 
party.  The  intention  is  very  plain,  to  pro- 
hibit nominations  in  any  other  way  except 
by  primary  election,  except  in  cases  of  sud- 
den emergencies  arising  too  late  for  the 
primary  election  to  be  held. 

Article  8173  meant  only  to  prohibit  ex- 
ecutive committees  from  usurping  the  right 
of  the  people  to  elect  in  primary  elections,  ex- 
cept that  it  did  not  intend,  any  more  than 
the  general  primary  election  law  intended,  to 
prohibit  the  executive  committee  from  mak- 
ing nominations  in  cases  of  sudden  emergen- 
cies arising  too  lata  for  tlie  primary  elec- 
tion to  be  held.     The  insertion  of  any  two 
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or  three  words  appropriately  used  in  arti- 
cle 3173  would  conform  It  to  the  general 
plan  and  Intention  of  the  primary  election 
law  on  the  points  involved.  Article  8173,  re- 
ferred to,  is  as  follows: 

"No  executive  committee  shall  ever  have  any 
power  of  nomination,  except  where  a  nominee 
has  died  or  declined  the  nomination  as  provided 
in  article  3172." 

Now,  suK>ose  this  article  of  the  law  should 
be  reformed  so  as  to  make  It  prohibitive  only 
of  the  power  of  executive  committees  to  make 
nominations,  except  in  cases  of  sudden  emer- 
gency arising  too  near  the  election  for  the 
primary  election  to  be  held.  This  would  give 
it  the  plain  Intent  of  the  Legislature,  and 
would  make  it  harmonize  with  the  other  pro- 
visions of  the  act.  Clearly,  as  Judged  from 
the  words  employed  in  the  entire  act,  and 
their  context,  the  Legislature  did  not  have  in 
mind  and  did  not  intend  to  legislate  at  all 
on  the  subject  of  the  right  and  power  of 
the  executive  committee  to  make  nominations 
to  fill  vacancies  caused  by  the  death  of  of- 
ficers who  were  not  nominees.  This  being 
true,  and  giving  this  eftect  to  article  3173, 
would  leave  no  law  upon  the  subject,  and 
therefore  would  leave  the  executive  commit- 
tee with  full,  unabridged  power  to  act  in 
such  instances  as  the  trustees  of  the  party 
which  they  represented,  and  to  make  a  nom- 
ination, or  not  to  do  so,  according  to  their 
own  best  Judgment  and  discretion.  If  effect 
should  be  given  to  the  literal  words  of  article 
3173,  this  general  intention  of  the  Legisla- 
ture could  not  prevail,  but  would  be  stricken 
down.  Giving  the  literal  meaning  of  the 
words  employed  in  -  said  article  full  effect 
leaves  it  in  glaring  conflict  with  the  whole 
plain  scheme  and  intention  of  the  entire  act, 
and  in  such  a  case  the  rule  of  statutory  con- 
struction is  that  the  court  should  reform  arti- 
cle 3173,  either  by  adding  to  It,  or  by  strik- 
ing from  it  such  words  as  would  make  it 
harmonize  with  the  general  intent  of  the  Leg- 
islature. There  are  some  words  that  might 
be  omitted  from  it  which  would  leave  it  in 
harmony  with  the  intent  of  the  Legislature 
as  arrived  at  from  the  words  employed,  their 
context  and  plain  meaning.  As  Illustrative 
of  the  thought,  suppose  there  should  be  in- 
serted certain  words  so  as  that  the  article 
would  read  as  follows: 

"No  executive  committee  shall  ever  have  any 
power  of  nominatinri  where  nomination!*  are 
authorized  herein  except  where  a  nominee  baa 
died  or  dedined  the  nomination,  as  provided  in 
article  3172,  but  shall  have  such  power  where 
a  nominee  has  died  or  declined  the  nomination, 
as  provided  in  article  3172." 

This  would  harmonize  article  3173  so  as  to 
preserve  the  Intent  of  the  general  act  to  pro- 
blbit  executive  committees  from  making  nom- 
inations provided  for  by  primary  elections, 
and  from  usurping  the  power  of  the  people 
In  that  way.  It  would  confer  full  power  on 
the  committee  to  make  nominations  where 
the  nominee  either  died  or  resigned,  and  it 
would  leave  the  oonmilttee  uncontrolled  as 


to  What  action  to  take  If  a  vacancy  occurred 
by  the  death  of  an  officer  not  a  nominee  and 
too  late  to  hold  a  primary  election.  The  lan- 
guage inserted,  aa  indicated  above,  is,  of 
course,  purely  illustrative,  and  any  other 
language  taken  from  the  section,  or  added  to 
it,  would  do  as  well,  or  perhaps  better,  if  it 
merely  conformed  the  article  to  the  general 
scheme,  plan,  and  Intent  of  the  entire  act 
This  is  but  the  common  rule  advanced  by 
able  text-writers,  and  is  employed  by  the 
courts  of  the  country  generally,  in  giving  ef- 
fect to  the  legislative  Intent,  by  harmonizing 
the  language  thereto  and  therewith.  Per- 
haps there  is  no  better  treatise  on  statutory 
construction  than  the  very  able  tezt-tKxHi  of 
Mr.  Sutherland  on  that  subject  The  rule 
for  which  I  contend  is  upheld  in  the  strong-' 
est  terms  by  this  very  clear,  conservative, 
and  forceful  treatise,  in  which  he  dtes  nu- 
merous authorities  from  everywhere  to  sus- 
tain the  position.  -Sections  260  and  261 
speak  as  follows: 

"Mistakes  may  be  corrected  by  aid  of  the  con- 
text Legislative  enactments  are  not  any  more 
than  any  other  writingB  to  be  defeated  on  ac- 
count of  mistakes,  errors,  or  omissions,  pro- 
vided the  intention  of  the  Legislature  can  be 
collected  from  the  whole  statute;  and  the  ti- 
tle and  preamble  may  be  referred  to  for  this 
purpose.  Where  a  law  possessing  all  of  the 
requisites  of  a  valid  statute  is  passed,  contain- 
ing clear  requirements  capable  of  being  carried 
into  effect,  in  connection  with  other  statutes 
on  the  same  subject,  a  mistaken  reference  to 
them  will  not  defeat  the  will  of  the  Legislature 
and  render  it  void.  Thus,  where  an  act  pur- 
porting to  be  an  amendment  of  another  act  de- 
scribes it  truly,  except  that  it  incorrectly  states 
the  date,  the  erroneous  statement  will  be  treat- 
ed as  surplusage  or  corrected  by  construction. 
So  references  to  other  sections  or  statutes  in- 
correctly made  will  be  corrected  where  the  con- 
text or  other  particulars  identifies  the  statute 
or  provision  intended,  and  enables  the  court  to 
follow  the  reference  with  certainty.  Where 
one  word  has  been  erroneously  used  for  anoth- 
er, or  a  word  omitted,  and  the  context  affords 
the  means  of  correction,  the  proper  word  will 
be  deemed  substituted  or  supplied.  This  is  but 
making  the  strict  letter  of  the  statute  yield  to 
the  obTlous  intent  So  words  which  are  mean- 
ingless or  inconsistent  with  the  intention  other- 
wise plainly  expressed  In  an  act  have  sometimes 
been  rejected  as  redundant  or  surplueage.  If 
a  condition  or  qualifying  clause  has  been  mis- 
placed so  that  in  the  connection  where  it  is 
inserted  it  is  absurd  or  nonsensical,  the  court 
will  apply  it  to  its  proper  subject  and  give  it 
effect  if  the  statute  affords  the  proper  clues, 
and  it  can  be  done  in  furtherance  of  its  obvious 
intent  But  where  the  language  read  in  the 
order  of  clauses  as  passed  presents  no  ambigu- 
ity, courts  will  not  attempt  to  qualify  it  by  any 
transposition  of  clauses  and  from  what  it  can 
be  ingeniously  argued  was  a  general  intent 
Where  tlie  tftwitiong  of  a  lav?  are  inconsistent 
and  contradictory  to  each  other,  or  the  liberal 
construction  of  a  single  section  would  conflict 
with  every  other  following  or  preceding  it,  and 
the  entire  scope  and  manifest  intent  of  the  act, 
it  is  certainly  the  duty  of  the  courts,  if  it  he 
possible,  to  harmonize  the  various  provisions 
ioith  each  other;  and  to  effect  thii  «l  moff  he 
necessary,  and  is  admitsihle,  to  depart  from  the 
literal  construction  of  one  or  more  sections. 

"To  enable  the  court  to  insert  in  a  statute 
omitted  words  or  read  it  in  different  words  from 
those  found  m  it,  the  intent  thus  to  have  read 
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it  nuut  Ke  plainly  ieducible  from  other  pert*  of 
the  statute?' 
(Italics    mine.) 

In  section  262  of  said  treatise  Mr.  Suther- 
land says: 

"Not  onl^  are  words  and  jprovisions  modified 
to  harmonize  with  the  leading  and  controlling 
purpose  or  intention  of  an  act,  bat  also  by  com- 
panson  of  one  subordinate  part  with  another; 
that  Is  to  say,  the  sense  of  particular  words  or 
phrases  may  be  greatly  influenced  by  the  con- 
text, or  the  association  with  other  words  and 
clauses." 

AKaln  In  section  279  of  Snttaerland  on  Stat- 
utory Construction  it  la  said: 

"In  cases  coming  within  the  reach  of  the 
principle  just  illustrated,  general  words  are 
read,  not  according  to  their  natural  and  usual 
sense,  but  are  rpstricted  to  persons  and  things 
of  the  same  Idnd  or  genus  as  those  just  enu- 
merated; they  are  construed  according  to  the 
more  explicit  context  This  rule  can  be  used 
only  as  an  aid  in  ascertaining  the  legislative  in- 
tent, and  not  for  the  purpose  of  controlling  the 
intention  or  of  confining  the  operation  of  a  stat- 
ute within  narrower  limits  than  was  intended  by 
the  lawmake*.  It  affords  a  mere  suggestion  to 
the  judicial  mind  that  very  clearly  appears  that 
the  lawmaker  was  thinking  of  a  particular  class 
of  persons  or  objects;  bis  words  of  more  gen- 
eral description  may  not  have  been  intended  to 
embrace  any  other  than  those  within  the  dasa. 
The  suggestion  is  one  of  common  sense." 

In  section  219  it  is  said : 

"Not  only  may  the  meaning  of  words  be  re- 
stricted by  the  subject-matter  of  an  act  or  to 
avoid  repugnance  with  other  parts,  but  for  like 
reasons  they  may  be  expanded.  The  application 
of  the  words  of  a  single  {irovision  may  be  en- 
larged or  restrained  to  bring  the  operation  of 
the  act  within  the  intention  of  the  Le^slature, 
when  violence  will  not  be  done  by  such  interpre- 
tation to  the  language  of  the  statute.  The  pro- 
priety and  necessity  of  thus  construing  words 
are  most  obvious  and  imperative  when  the  pur- 
pose is  to  harmonize  one  part  of  an  act  with  an- 
other in  accord  with  its  general  intent.  The 
statute  itself  furnishes  the  best  means  of  its 
own  exposition ;  and  if  the  intent  of  the  act  can 
be  clearly  ascertained  from  a  reading  of  its 
provisions,  and  all  its  parts  may  be  brought  into 
harmony  therewith,  that  intent  will  prevail 
without  resorting  to  other  aids  for  construction. 
The  intention  of  an  act  vrill  prevail  over  the  lit- 
eral tense  of  its  terme.  [Italics  mine.]  So  gen- 
eral words  in  one  part  may  be  controlled  and  re- 
strained b^  particular  words  in  another,  taken 
as  expressing  the  same  intention  with  more  pre- 
cision. The  true  meaning  of  any  clause  or  pro- 
vision is  that  which  best  accords  with  the  sub- 
ject and  general  purpose  of  the  act  and  every 
other  part" 

Again  he  says  in  sectl<m  215: 

"Therefore  it  is  an  elementary  rule  of  con- 
struction that  all  parts  of  an  act  relating  to  the 
same  subject  should  be  considered  together,  and 
not  each  by  itself.  By  such  a  reading  and  con- 
sideration of  a  statute  its  object  or  general  in- 
tent is  sought  for,  and  the  consistent  auxiliary 
effect  of  each  individual  part.  Flexible  language 
which  may  be  used  in  a  restricted  or  extensive 
sense  will  be  construed  to  make  it  consistent 
with  the  purpose  of  the  act  and  the  intended 
modes  of  its  operation  as  indicated  by  such  gen- 
eral intent,  survey,  and  comparison.  'Ex  ante- 
cedentibus  .  et  consequentibus  fit  optima  inter- 
pretatio.' " 

Mr.  Sutherland  announces  the  same  doc- 
trine In  section  218  of  his  said  treatise,  as 
follows: 

"It  is  indispensable  to  a  correct  understanding 
of  a  statute  to  inquire  first  what  is  the  subject 


of  it,  what  object  ia  intended  to  be  aoeompUahed 

by  it.  When  the  subject-matter  is  onoe  clearly 
ascertained  and  its  general  intent,  a  key  is 
found  to  all  its  intricacies;  general  words  may 
be  restrained  to  it  and  those  of  narrower  im- 
port may  be  expanded  to  embrace  it  to  effec- 
tuate that  intent.  When  the  intention  can  be 
collected  from  the  statute,  words  may  be  modi- 
fied, altered,  or  supplied  so  as  to  obviate  any 
repugnancy  or  inconsistency  with  such  inten- 
tion." 

In  support  of  this  text,  among  the  antbor- 
Ities  cited  by  Mr.  Sutherland  are  the  follow- 
ing: Greenhow  t.  James,  80  Va.  636,  66  Am. 
Rep.  603;  Mongeon  t.  People,  56  N.  T.  618; 
Relche  v.  Smythe,  13  Wall.  162,  20  I*  fikL 
666;  Sliver  v.  Ladd,  7  Wall.  219,  19  h.  Ed. 
138;  Orange,  etc..  Railroad  Ca  t.  Alexandria, 
17  Grat  (Va.)  176;  State  v.  Olark,  29  N.  J. 
Law,  96;  Ck)ramonwealth  v.  Loring,  8  Pick. 
(Mass.)  870 ;  Murray  v.  Gibson,  16  How.  421. 
14  U  Ed.  755;  Butts  v.  Vlcksbnrg,  etc.,  Rail- 
road Ck).,  63  Miss.  462;  2  Daniel  on  Neg.  lor 
strumenta,  {  1684;  Kimbro  y.  Bank  of  FnUton, 
49  Ga.  419;  United  States  t.  Kirby,  7  WalL 
482,  19  L.  Ed.  278. 
In  the  Eareka  Case.i  Mr.  Justice  Field  said: 
"Itutancet  uiithout  number  emat  where  tho 
meaning  of  words  t»  a  statute  has  been  enlargei 
or  restricted  and  qualified  to  carry  out  the  tn- 
tention  of  the  Legislature.  The  inquiry,  where 
any  uncertainty  ewists,  always  is  as  to  what  the 
Legislature  intended,  and  when  that  it  <ucer> 
tained  it  controls."    [Italics  mine.] 

In  the  case  of  Roblnsom  r.  Vamell,  19 
Tex.  882,  Mr.  Jnstice  Wheeler,  of  the  Texas 
Supreme  Court,  refused  to  give  a  statute  a 
strict  literal  Interpretation  where  the  mean- 
ing of  the  literal  words  employed  was  in  con- 
flict with  the  object  of  the  statute: 

"We  have  seen  that  the  expression  in  the  stat- 
ute 'actions  of  debt'  cannot  receive  a  strict  lit- 
eral Interpretation,  without  defeating  the  pro- 
vision altogether;  for  we  have  no  actions  which 
come  strictly  and  technically  within  that  de- 
nomination. It  must,  then,  receive  such  a  rea- 
sonable and  liberal  interpretation  as  will  give 
it  effect  according  to  the  spirit  and  intention 
of  the  statute.  To  do  this,  we  must  disregard 
the  technical  distinctions  of  forms  and  terms, 
and  look  to  the  substance  and  manifest  object 
of  the  statute." 

In  the  case  of  McLelland  v.  Shaw,  16  Tex. 
319,  the  Supreme  Court  of  this  state,  speak- 
ing through  Mr.  Justice  Wheeler,  modified 
and  reformed  the  language  used  in  a  statute 
so  as  to  harmonise  with  its  object  and  In- 
tention.   It  said: 

"Neither  was  the  court  nor  the  anditor  and 
comptroller  required  to  place  a  construction  up* 
on  the  act  of  the  Legislature,  which  would 
lead  to  a  consequence  so  repugnant  to  the  com- 
mon-sense understanding  of  the  provisions  of 
the  act,  and  so  derogatory  to  the  wisdom  and 
sense  of  justice  of  the  Legislature.  They  were 
required  to  look,  not  only  to  the  words  of  tiie 
act,  but  to  the  notorious  facts  which  led  to  its 
enactment;  so  to  construe  its  provisions,  in  ref- 
erence to  those  facts,  as  to  carry  out  and  give 
effect  to  its  well-known  meaning  and  intention, 
in  the  just  and  true  spirit  of  the  enactment. 
Because,  by  reason  of  the  generality  of  the  lon- 
ouage,  its  most  obvious  merely  littral  oonstruo- 
tion  might  be  different  from  its  known  object 
and  intention  [italics  mine],  they  were  not  there- 
fore to  disregard  these  and  adhere  to  a  merely 
literal  construction,  which  would  do  violence  to 

*4  Sawy.  302,  Fed.  Cas.  No.  4,548. 
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the  manifest  derign  and  obJ«et  of  tli«  proviabn. 
^ey  were  not  required  to  ignore  tiM  well-known 
lUBtoric  facts  to  which  the  act  itself  makes  ex- 
press reference.  But  the  language  and  provi- 
sions of  the  act  are  sufficiently  suggestive  of  its 
tme  meaning  and  intentioii,  to  place  that  qnee- 
tion  beyond  a  doubt." 

In  the  caae  of  Edwards  r.  Morton,  £2  Tes. 
1S2,  46  S.  W.  792,  tbla  coart,  speaking 
tbrongh  Mr.  Justice  Brown,  refused  to  follow 
the  literal  meaning  of  the  words  employed 
in  the  appeal  bond  statute  (Bevlsed  Statutes, 
art  1673),  and  practically  wrote  aUnoat  an 
entire  sentence  Into  the  statute  in  order  to 
require  it  to  yield  to  the  legislative  intent 
He  did  not  reform  the  statute,  because  to 
give  to  It  the  literal  meaning  of  its  words 
'involved  either  an  absurdity  or  a  manifest 
Injustice,"  as  contended  in  the  majority  opin- 
ion, but  purely  on  the  ground  stated  l^  blm, 
that  "courts  will  not  follow  the  letter  of  the 
statute  when  It  leads  away  from  the  true 
intent  ani  purpote  of  the  Legislature,  and 
to  conclusions  InconalBtent  with  the  omeral 
purpote  of  the  act" 

That  la  the  Identical  proposition  for  which 
I  contend.  Article  3173,  Vernon's  Sayles'  Civ- 
il Statutes,  should  be  reformed  so  as  to 
speak  the  Intent  and  general  purpose  of  the 
entire  act.  Discussing  the  questimi,  Mr. 
Justice  Brown  spoke  as  follows: 

"The  intention  of  the  Legialatnre  in  enacting 
a  law  is  the  law  itseU,  and  must  be  enforced 
when  ascertained,  although  it  may  not  be  con- 
sistent with  the  strict  letter  of  the  statute. 
Courts  will  not  follow  the  letter  of  the  statute 
when  it  leads  away  from  the  true  intent  and 
purpose  of  the  Legislature  and  to  conclusions 
inconsistent  with  the  general  purpose  of  the 
act.  Judge  Moore  properly  characterized  that 
kind  of  construction  which  disregards  the  inten- 
tion and  adheres  to  the  letter  of  an  act  in  the 
following  language:  'If  the  courts  were  in  all 
cases  to  be  controlled  in  their  construction  of 
statutes  by  the  mere  literal  meaning  of  the 
words  in  which  they  are  coached,  it  might  well 
be  admitted  that  appellants'  objection  to  the 
evidence  was  well  taken.  But  such  is  not  the 
case.  To  be  thus  controlled,  as  has  often  been 
held,  would  be  for  the  courts  in  a  blind  effort  to 
refrain  from  an  interference  with  legislative  au- 
thority by  their  failure  to  apply  well-established 
rules  of  construction  to,  in  fact,  abrogate  thdr 
own  power  and  usurp  that  of  the  Legislature, 
and  cause  the  law  to  be  held  directly  the  con- 
trary of  that  which  the  Le^lature  had  in  fact 
intended  to  enact.  While  it  is  for  the  Legisla- 
ture to  make  the  law,  it  is  the  duty  of  the  courts 
to  'try  out  the  right  intendment'  of  statutes  upon 
which  they  are  called  to  pass,  and  by  their 
proper  construction  to  nscertain  and  enforce 
them  according  to  their  true  intent  For  it  is 
this  intent  wnich  constitutes  and  is  in  fact 
the  law,  and  not  the  mere  verbiage  used  by  in- 
advertence or  otherwise  by  the  Legislature  to 
express  its  intent,  and  to  follow  which  would 
pervert  that  intent' " 

I  therefore  do  not  think  the  state  execu- 
tive committee  violated  the  law  in  making 
the  nomination,  but  acted  entirely  within  Its 
plain  purpose,  meaning,  and  intent.  But  If  I 
am  wrong  in  this,  and  article  3173  should 
be  given  literal  effect  and  if  It  should  be 
held  that  said  committee  violated  the  law, 
still  the  right  contended  for  by  the  plaintiff 
in  error,  QUmore,  la  only  a  political  right. 


and  a  court  of  e<viity,  to  which  he  baa  ap- 
pealed for  relief  by  Injunction,  has  no  Juris- 
diction to  grant  reli^,  since  courts  of  egutty 
are  only  conversant  with  civil  rights,  as  con- 
tradistinguished  from  political  rights. 

If  article  3173  is  not  given  this  ctmstruo- 
tton,  as  X  think  it  should  be,  in  order  to 
give  it  effect,  then  It  should  be  held  to  be 
utterly  void  as  prohibitive  of  the  only  method 
for  a  party  to  make  a  nomination  not  already 
prohibited  by  the  primary  election  act ;  and, 
as  so  ably  said  by  the  majority,  the  Legisla- 
ture has  not  the  power  to  prohibit  political 
parties  from  making  nominations.  In  that 
view  the  act  of  the  state  executive  committee 
was  not  illegal,  and  the  rights  contended  for 
by  Ollmore  were  not  created,  by  said  arti- 
cle. 

The  effect  of  the  opinion  of  the  majority 
is  to  hold  that  a  court  of  equity  may  be  re- 
sorted to  for  the  protection  of  purely  politi- 
cal rights,  as  contradistinguished  from  civ- 
il rights ;  that  a  chancery  court  is  empower- 
ed and  authorized  to  issue  writs  of  injunction 
to  restrain  political  wrongdoers  from  violat- 
ing the  political  rights  of  others.  No  court 
In  Texas  has  ever  made  such  a  holding  until 
now.  There  is  precedent  In  the  courts  of 
Texas  for  the  opposite  view.  The  question 
has  often  been  before  the  courts  of  the  coun- 
try, and  with  almost  unanimity  they  have 
spokan  plainly  upon  the  subject,  and  have 
said,  with  but  few  exceptlona,  that  courts  of 
equity  will  not  Issue  writs  of  Injunction  to 
protect  political  rights.  With  unanimity  tact- 
writers  have  declared  that  a  court  of  eq- 
uity will  not  undertake  to  protect  political 
rights  from  injury.  But  a  new  view,  alto- 
gether at  variance  with  the  great  weight  of 
authority,  both  in  this  country  and  In  Elng- 
land,  is  expressed  by  the  majority  of  this 
court,  which  holds  that  a  court  of  equity  will 
lend  its  assistance  to  right  political  wrongs; 
that  it  will  take  Jurisdiction  of  political 
rights,  and  protect  them  from  the  acts  of 
the  wrongdoer. 

The  rule  Is  familiar  to  all  that  a  court  of 
equity  wUl  not  grant  relief  against  the  acts 
of  a  wrongdoer  where  the  injured  party  has 
an  adequate  remedy  at  law,  or  unless  he 
shows  a  threatened  irreparable  injury  to  his 
civil  rights.  The  statement  of  this  proposi- 
tion itself  excludes  granting  relief  to  one 
who  shows  injury,  or  threatened  Injury  to 
only  his  political  rights.  There  is  no  use 
for  a  confusion  of  terms  about  it  because 
the  term  "civil  rights"  has  a  well-defined 
meaning  in  the  current  law  of  the  land,  and 
does  not  Include  political  rights.  The  plain- 
tiff in  error,  Gllmore,  presents  no  question 
affecting  his  property  right,  or  any  other  civ- 
il right,  but  comes  here  alone  upon  the  naked 
question  that  his  political  rights  are  threat- 
ened to  be  Injured  by  the  alleged  wrongdoing 
of  the  state  Democratic  execatlTe  committee, 
if  it  should  t>e  permitted  to  n<Hninate  C.  H. 
Hurdleston  for  the  office  of  railroad  commit 
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rtODcr,  for  wUcli  plAu  Che  plalntlfl  In  error, 
C.  E.  Gllmore,  bas  aimonoced  aa  a  candidate 
before  the  people  of  Texas  In  the  general 
election  to  be  held  November  7,  1916.  He 
does  not  ask  to  be  afforded  any  relief  in  a 
court  of 'law,  bnt  confines  his  petition  and 
bis  prayer  to  a  reqneet  for  relief  from  a 
court  of  equity.  We  are  not  permitted, 
therefore,  to  go  beyond  his  prayer  in  this 
suit  and  grant  him  a  remedy  at  law,  if  it 
should  appear  that  on  proper  pleading  he 
would  be  entitled  to  have  his  alleged  wrongs 
redressed  in  a  court  of  law. 

Are  his  so-called  rights  dvll  rights,  or 
are  they  political  rlt^ts?  He  is  making  a 
political  race,  for  a  political  ofBce,  and  the 
right  which  be  claims  is  his  is  to  make  this 
political  race  unhampered  by  the  political 
action  of  the  state  Democratic  executive  com- 
mittee in  making  a  nomination  for  the  iMsi- 
tion  which  he  claims  is  in  violation  of  a  sec- 
tion ot  the  primary  election  law,  which  reg- 
ulates the  conduct  of  political  parties.  The 
bare  statement  of  his  case  establishes  beyond 
controversy  that  the  right  which  he  con- 
tends has  been,  or  wUl  be  injured.  If  the 
committee  is  not  restrained,  is  a  political 
right.  Bnt  If  It  Is  not  in  this  way  made 
plain  that  his  right  is  a  purely  political  one, 
then  It  can  be  demonstrated  by  testing  wheth- 
er It  is  a  dvll  right,  which  rights  have  a 
wdl-deflned  meaning,  and,  if  it  Is  not,  It 
must  be  a  political  right.  Bouvler,  voL  S, 
p.  2961,  defines  political  and  dvll  rights  as 
follows: 

"  'Political  rights'  consist  in  the  power  to 
participate,  directly  or  indirectly,  in  tne  estab- 
lishment or  management  of  Eovernment.  These 
S>litical  rights  are  fixed  by  the  Constitution, 
very  dtizen  has  the  right  of  voting  for  public 
officers,  and  of  being  elected;  these  are  the  po- 
litical rights  which  the  humblest  dtisen  pos- 
sesses. 

"  'Civil  rights'  are  those  which  have  no  rela- 
ti<»  to  the  establishment,  support,  or  manage- 
ment of  the  government.  These  consist  in  the 
power  of  acquiring  and  enjoying  property,  of 
ezerdsing  the  paternal  and  marital  powers,  and 
the  like.'^ 

This*  definition  has  been  approved  by  the 
courts  of  the  country.  Plaintiff  in  error,  Gll- 
more, attempts  to  bring  himself  within  this 
rule  in  the  allegation  in  his  bill  that  the  of- 
fice of  railroad  commissioner  pays  a  salary 
of  $4,000  per  year,  which  makes  the  oflBce 
property,  and  a  property  right  is,  of  course, 
a  civil  right.  But  he  falls  to  show  that  he 
owns  the  office,  or  Is  entitled  to  the  salary. 
He  only  shows  that  he  has  a  chance  to  secure 
it  in  the  election.  If  the  committee  should  be 
restrained  from  nominating  another  person. 
But  he  falls  to  show,  as,  Indeed,  I  presume 
It  is  beyond  his  power  to  show,  that  even 
should  the  executive  committee  not  make  a 
nomination,  he  would  then  secure  the  office, 
for  the  reason  that  some  other  candidate 
might  stiU  defeat  him.  So,  instead  of  owning 
the  salary  of  the  office,  he  only  baa  at  best, 
should  the  committee  be  restrained  from 
maklDg  the  nomination,  a  diance  to  secure 


the  office,  wUdi  la  far' different  fkom  owning 
property  in  the  office,  or  In  Its  salary.  In 
other  words,  he  does  not  own  the  office  or  Its 
salary,  but  he  has  only  a  remote,  speculative 
chance  of  acquiring  It.  I  know  of  no  case 
where  the  courts  have  granted  the  equitable 
relief  of  Injunction  to  protect  from  injuiy  a 
bare  chance  to  acquire  property  rights,  which 
la  aa  near  the  ownership  of  property  rights 
as  the  plaintiff  In  error  approadies  In  his  bill 
for  relief. 

The  primary  election  law  of  iSOd,  one  pio- 
Tlslon  of  which  the  plaintiff  in  error  contends 
is  about  to  be  violated  by  the  state  Demo- 
cratic executive  committee,  undertakes  to 
regulate  by  the  exercise  of  the  state's  poUoe 
powers  the  condud  of  eledions  by  political 
partlea  It  provides  in  very  many  Instances 
that  certain  acts  may  be  done,  and  in  very 
many  Instances  prohibits  the  doing  of  certain 
acts.  It  provides  at  least  tn^o  methods  for 
Its  enforcement,  one  by  criminal  prosecution, 
the  other  by  mandamus  (arttele  S143) ;  but  it 
will  be  noted  that  it  falls  to  provide  that  the 
remedy  of  injunction  may  ever  be  resorted  to. 
The  mention  of  these  two  remedies  should  be 
held  to  exdude  all  other  remedies  not  pro- 
vided for  by  the  act  At  the  time  of  its 
passage  the  statutes  authorizing  the  courts  t» 
grant  writs  of  injunction  had  application 
only  to  the  protection  of  dvll  rights.  They 
could  not  have  been  intended  to  cover  rights 
arising  out  of  the  primary  dectlon  law  of 
1905;  for  they  had  been  in  force  more  than 
25  years  when  the  primary  law  was  passed. 
This  primary  election  law  did  not  undertake 
to  extend  the  equitable  right  of  Injunction 
to  its  own  provisions,  but  instead  it  provided 
other  remedies  and  methods  of  enforcement. 
To  that  end  it  denounces  every  breach  of  its 
provisions,  indudlng  article  S173,  as  a  crimi- 
nal offense,  punishable  by  flue  or  Imprison- 
ment, or  both,  and  in  some  Instances  denounc- 
es them  as  felonies. 

Artide  3173,  referred  to,  does  not  create 
any  rights,  nor  pretend  to  do  so,  in  Gilmore's 
favor.  That  article,  If  In  effect  ih  its  literal 
meaning,  is  prohibitory  of  the  right  of  the 
state  Democratic  executive  committee  to 
make  a  nomination  under  the  drcumstances 
presented  here.    It  is  as  follows: 

"No  executive  committee  shall  ever  have  any 
power  of  nomination,  except  where  a  nominee 
has  died  or  declined  the  nomination  as  provided 
in  artide  3172." 

By  Its  terms  there  is  no  pretense  of  creat- 
ing any  rights  in  the  plaintiff  In  error,  Gil- 
more,  or  in  any  other  person,  except  that  it 
creates  a  right  In  favor  of  the  state  to  enr 
force  the  provision  by  a  criminal  prosecution. 
This  was  ample  and  adequate  remedy  for  the 
state  to  enforce  the  law  by  its  police  powers, 
which  is  all  that  was  ever  Intended  by  the 
Legislature,  the  act,  resting  as  it  does,  for 
constitutional  right  of  existence,  entirely 
upon  the  police  power  of  the  government. 

The  rule  that  a  court  of  equity  will  not 
grant  a  writ  of  injunction  to  proted  purely 
political  rights  has  l>een  so  often  dedded  that 
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the  writer  baa  conaidered  It  a  settled  ques- 
tion. In  the  case  of  McDonald  ▼.  Lyon,  43 
Tex.  Cav.  App.  484,  95  S.  W.  67,  the  question 
was  definitely  decided  in  accordance  with 
that  view  by  the  Dallas  Ciourt  of  Civil  Ap- 
peals, spealring  through  Mr.  Justice  Book- 
hout.  In  that  case  the  suit  was  for  an  In- 
)uncti<Hi  by  McDonald  to  restrain  Lyon,  who 
was  the  chairman  of  the  state  executive 
comtDittee  of  the  Republican  party  in  Texas, 
from  issuing  bis  call  as  such  chairman  for 
the  next  state  convention  of  said  party  to 
be  held  In  El  Paso,  Tet.,  which  the  bill  al- 
leged Lyon  was  about  to  do  in  obedience  to 
an  order  of  the  executive  committee  of  said 
party.  It  was  alleged,  among  other  things, 
that  the  said  state  committee  was  vested 
with  authority  to  select  the  place  of  meet- 
ing, but  that  the  law  provided  that  the  meet- 
ing of  the  executive  committee  should  be 
held  on  the  second  Monday  in  Jane,  whereas 
In  that  instance  the  executive  committee 
which  selected  the  place  of  meeting  had  been 
held  In  violation  of  law  on  the  8th  day  of 
May.  There  was  also  an  allegation  that  the 
law  provided  that  no  one  should  act  aa  chair- 
man of  such  executive  committee,  or  as  a 
member  of  such  committee,  who  held  an  office 
of  profit,  or  who  was  a  candidate  for  an  office 
of  profit  under  the  United  States,  and  that 
said  committee  violated  such  provision  of 
the  law,  in  that  Its  members  who  participated 
in  said  meeting  were  all  officers  or  candidates 
for  office  of  profit  under  the  United  States, 
and  that  Lyon  himself,  who  was  chairman, 
was  disqualified  from  acting  in  such  position 
in  that  be  was  an  officer  of  the  United  States, 
holding  an  office  of  profit  at  the  time  of  said 
meeting.  The  right  of  McDonald  to  have 
a  court  of  equity  grant  a  writ  of  injunction 
was  held  to  be  political,  even  though  such 
right  was  claimed  to  be  derived  from  a  state 
statute.  Mr.  Justice  Bookhout,  in  refusing 
the  injunction,  addressing  himself  to  the 
particular  question  of  issuing  Injunctiona  to 
protect  political  rights,  said: 

"Again,  there  was  no  error  in  sustaining  the 
demurrers  to  the  petition  and  dismissing  the 
cause,  for  the  reason  the  petition  seeks  an  in- 
junction of  rights  which  are  merely  political.  A 
court  of  equity  will  not  undertake  to  supervise 
the  acts  and  management  of  a  political  party 
for  the  protection  of  a  purely  political  right. 
As  was  stated  in  Slebcher  v.  Tuttle  [151  lU.  41] 
37  N.  E.  686,  26  L.  R;  A.  143,  42  Am.  St  Rep. 
220,  quoting  from  Kerr  on  Injunctions:  'It  is 
elementary  law  that  the  subject  of  the  juris- 
diction of  a  court  of  chancery  is  dvil  property. 
The  court  is  conversant  only  with  the  questions 
of  property  and  the  maintenance  of  civil  rights. 
Injury  to  property,  whether  actual  or  prospec- 
tive, is  the  foundation  on  which  the  jurisdic- 
tion rests.  The  court  has  no  jurisdiction  in 
matters  merely  criminal  or  merely  immoral, 
which  do  not  aiffect  any  right  of  property.  Nor 
do  matters  of  paliticsl  character  come  within  the 
jurisdiction  to  interfere  with  the  public  duties  of 
any  department  of  government,  except  under 
special  circumstances  and  where  necessary  for 
the  protection  of  property  rights.'  A  court  of 
equity  will  not  undertake  to  supervise  the  acts 
01  the  executive  committee  of  the  Republican 
PKrty  of  Texas  .for  the  protection  of  a  purely 


political  ri^t,  soch  as'  that  aDeged  in  pJaintUfs' 

rition.  Winnett  v.  Adams  (71  Neb.  817]  99 
W.  681;  Fletcher  v.  Tuttle,  161  IlL  41,  37 
N.  B.  683,  25  L.  R.  A.  143,  42  Am.  St.  Rep. 
220;  Alderson  v.  Commissioners  [32  W.  Va. 
640]  9  S.  B.  868,  5  L.  R.  A.  384,  26  Am.  St. 
Rep.  840;  State  v.  Aloe  1152  Mo.  466]  64  S.  W. 
494,  47  L.  R.  A.  398;  Green  v.  Mills,  69  Fed. 
850,  16  0.  C.  A.  616,  30  L.  R.  A.  90;  5  Pom. 
Eq.  324,  331,  332.  If  these  rights  are  interfer- 
ed with,  the  injured  party  must  look  to  some 
other  source  than  a  court  of  equity  for  redress." 

The  case  of  Harding  v.  Commissioners' 
Court  of  McLennan  County,  95  Tex.  174,  66 
S.  W.  44,  was  a  suit  by  Harding  praying 
ft>r  a  writ  of  Injunction  to  enjoin  the  commis- 
sioners' court  of  McLennan  county  from  de- 
claring the  result  of  an  election  under  the 
local  option  law  in  a  part  of  the  county. 
Judgment  went  against  him  in  the  trial 
court  and  he  reached  the  Supreme  Court  by 
writ  of  error.  He  alleged  In  his  petition  that 
he  was  engaged  in  the  sale  of  beer  and  other 
liquors  within  the  limits  of  a  prescribed 
local  option  precinct,  but  he  failed  to  allege 
that  he  was  legally  so  engaged.  Chief  Jus- 
tice Gaines,  speaking  for  the  court,  said : 

"There  is  no  averment  that  he  was  legally  so 
engaged.  If  such  were  the  fact,  it  should  have 
been  alleged.  Unless  he  was  a  licensed  dealer, 
which  is  not  averred  and  wliich  we  are  not  at 
liberty  to  assume,  we  are  of  opinion  that  he 
would  have  no  such  interest  in  the  question 
agitated  by  his  suit  as  would  have  entitled  him 
to  bring  Uie  action.  Since  it  does  not  appear 
that  the  effect  of  declaring  that  the  election 
had  carried  in  favor  of  local  option  was  to  im- 
peril any  pecuniary  right  of  the  applicant,  the 
guettUm  m  to  him  it  merely  a  poUttcal  one,  and 
the  courte  agree  that  a  party  cannot  tue  to  de- 
termine a  controvertir  of  tuoh  o  oharaoter." 
(Italics  mine.) 

In  the  case  of  Winnett  v.  Adams,  71  Neb. 
817,  99  N.  W.  681,  the  Supreme  Court  of 
Nebraska,  In  denying  a  writ  of  Injunction  to 
protect  a  political  right,  aald: 

"The  doctrine  that  equity  is  conversant  only 
with  matters  of  property  and  the  maintenance 
of  civil  rights,  and  will  not  interpose  for  the 
protection  of  rights  which  are  merely  political, 
u  supported  by  an  almost  unbroken  line  of 
authorities.  •  *  *  But  we  think  it  is  per- 
fectly safe  to  adopt  the  doctrine  to  the  extent 
of  holding  that  a  court  of  equity  will  not  un- 
dertake to  supervise  the  acts  and  management 
of  a  political  party  for  the  protection  of  a  pure- 
ly political  right.  We  do  not  overlook  the  fact 
that  primary  elections  have  become  the  subject 
of  legislative  regulation,  and  it  may  be  conceded 
that  each  member  of  a  political  party  has  a  right 
to  a  voice  in  such  primaries,  and  to  seek  nomina- 
tions for  public  office  at  the  hands  of  his  party. 
But  when  be  is  denied  these  rights,  or  unrea- 
sonably hampered  in  their  exercise,  he  must  look 
to  some  other  source  than  a  court  of  equity  for 
redress.  To  hold  otherwise  would  establish  what 
could  not  but  prove  a  most  mischievous  prece- 
dent, and  would  be  a  long  step  in  the  direction 
of  making  a  court  of  equity  a  committee  on 
credentials,  and  the  final  arbiter  between  con- 
testing delegations  in  political  conventions.  The 
voters  themselves  are  competent  to  deal  with 
soch  matters  without  the  guiding  band  of  the 
chancellor,  and  it  will  make  for  toeir  indepttnd- 
ence,  self-reliance,  and  ability  for  self-govem- 
ment  to  permit  them  to  do  so.  It  is  true  they 
may  make  mistakes,  but  courts  themselves  have 
been  known  to  en.' 
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Again  the  Supreme  Court  of  Nebrarica,  In 
tbe  case  of  Phelps  t.  Piper,  48  Neb.  724,  67 
N.  W.  755,  33  L.  R.  A.  63,  said: 

"Political  parties  are  voluntary  associations 
tor  political  pnrposes.  They  establish  their  own 
rules.  Tliey  are  governed  by  their  own  nsaxss. 
Voters  may  form  them,  reorganize  them,  and 
dissolve  them  at  their  will.  The  voters  ultimate- 
ly must  determine  every  such  qoestion.  The 
voters  constituting  a  party  are,  indeed,  the  nnly 
body  who  can  finally  determine  between  contend- 
ing factions  or  contending  organizations.  The 
question  is  one  essentially  political,  and  not 
judicial,  in  its  chnracter.  It  would  be  alike 
dangerous  to  the  freedom  of  elections,  the  libei^ 
ty  of  voters,  and  to  the  dignity  and  respect 
which  should  be  entertained  for  jtidicial  tribu- 
nals, for  the  court  to  undertake  in  any  case  to 
investigate  either  the  government,  UESges,  or 
doctrine  of  political  parties,  and  to  exclude 
from  the  official  ballot  the  names  of  candidates 
placed  in  nomination  by  an  organization  which 
a  portion,  or  perhaps  a  lurge  majority,  of  the 
voters  professing  allegiance  to  the  particular 
party  believed  to  be  the  representatives  of  its 
political  doctrines  and  its  party  government. 
We  doubt  even  whether  the  Legislature  has  the 
power  to  confer  upon  the  court  any  such  au- 
thority." 

In  the  case  of  Green  v.  Mills,  69  Fed.  852, 
16  a  C.  A.  516,  30  L.  R.  A.  90,  Mr.  Justice 
Fuller  said: 

"The  jurisprudence  of  the  United  States  has 
always  recognized  the  distinction  between  com- 
mon law  and  equity  as,  under  the  ConstitutioDu 
matter  of  substance  as  well  as  of  form  and 
procedure.  And  the  distinction  has  been  steadi- 
ly maintained,  although  both  jurisdictions  are 
vested  iu  the  same  courts.  Fenn  v.  Holme,  21 
How.  481,  484  [16  U  Bd.  198] ;  Thompson  r. 
Railroad  Cos.,  6  Wall.  134  [18  L.  Ed.  765]; 
Gates  V.  Allen,  149  V.  S.  451,  18  Sup.  Ct  883, 
977  [37  L.  Ed.  804] ;   Mississippi  Mills  t.  Cohn, 

150  D.  S.  202,  205,  14  Sup.  C&  76  [87  L.  Ed. 
1052].  It  is  well  settled  that  a  court  of  chan- 
cery is  conversant  only  with  matters  of  prop- 
erty and  the  maintenance  of  civil  rights.  The 
court  has  no  jurisdiction  in  matters  of  a  polit- 
ical nature,  nor  to  interfere  with  the  duties  of 
any  department  of  government,  unless  under 
special  circumstances,  and  when  necessary  to 
the  protection  of  rights  of  property,  nor  in  mat- 
ters merely  criminal,  or  merely  immoral,  which 
do  not  affect  any  right  of  property.  In  re 
Sawyer  124  U.  S.  200,  8  Sup.  Ct.  482  [31  L. 
Ed.  4021 ;  Luther  v.  Borden,  7  How.  1  [12  L. 
Ed.  681] ;  Mississippi  v.  Johnson,  4  Wall.  475 
[18  L.  Ed.  437] ;  Georgia  v.  Stanton,  6  WalL 
50  [18  L.  Ed.  721];  Holmes  v.  Oldham,  1 
Hughes,  76,  Fed.  Gas.  No.  6,643.  Neither  the 
legislative  nor  the  executive  department,  said 
Chief  Justice  Chase,  in  Mississippi  v.  Johnson, 
'can  be  restrained  in  its  action  by  the  judicial 
department,  though  the  acts  of  both,  when  per- 
formpd,  are,  in  proper  cases,  subject  to  its 
cognizance.'  'The  office  and  jurisdiction  of  a 
court  of  equity,'  said  Mr.  Justice  Gray,  in  Re 
Sawyer,  'unless  enlarged  by  express  statute,  are 
limited  to  the  protection  of  rights  of  property.' 
'To  assume  jurisdiction  to  control  the  exercise  of 
political  powers,  or  to  protect  the  purely  polit- 
ical rights  of  individuals,  would  be  to  invade  the 
domain  of  the  other  departments  of  government 
or  of  the  courts  of  common  law." 

In  the  leading  case  of  Fletcher  t.  Tuttle, 

151  m.  41,  37  N.  E.  683,  25  L.  R.  A.  143,  42 
Am.  St.  Rep.  220,  the  Supreme  Court  of  II- 
Unols  said: 

"The  question,  then,  is  whether  the  assertion 
and  protection  of  political  rights,  as  judicial 
power  is  apportioned  in  this  state  between 
court*  of  law  and  courts  of  chancery,  are  k 


proper  matter  of  diancerr  Inrlsdictlon.  We 
would  not  be  understood  as  holding  tiiat  political 
rights  are  not  a  matter  of  judicial  solicitude 
and  protection,  and  that  the  appropriate  judicial 
tribunal  will  not,  In  proper  cases,  give  them 
prompt  and  efficient  iirotection,  but  we  think 
they  do  not  come  within  the  proper  cognizance 
of  courts  of  equity.  •  •  •  Other  authorities 
of  similar  import  might  be  referred  to,  but  the 
foregoing  are  amply  sufficient  to  show  that 
wherever  the  established  distinctiOBs  betweeo 
equitable  and  common-law  jurisdiction  are  ob- 
served, as  they  are  in  this  state,  courts  of  equity 
have  no  authority  or  jurisdiction  to  interpose 
for  the  protection  of  rights  which  are  merely 
political,  and  where  no  civil  or  property  right 
la  involved.  In  all  such  cases  the  remedy,  if 
there  is  one,  must  be  sought  in  a  court  of  law. 
The  extraordinary  jurisdiction  of  courts  of 
cliancery  cannot,  thmfore,  be  invoked  to  pro- 
tect the  right  of  a  citizen  to  vote  or  to  be  voted 
for  at  an  dection,  or  his  right  to  be  a  candidate 
for  or  to  be  elected  to  any  office;  nor  can  it  be 
invoked  for  the  purpose  of  restraining  the  hold- 
ing of  an  election,  or  of  directing  or  controlUng 
the  mode  in  which,  or  of  determining  the  rules 
of  law  in  pursuance  of  which,  an  election  shall 
be  held.  These  matters  involve  in  themselves 
no  property  rights,  but  pertain  solely  to  the 
political  admiidstration  of  government.  If  • 
public  officer,  charged  with  political  administra- 
tion, has  disobeyed  or  threatens  to  disobey  the 
mandate  of  the  law,  whether  in  respect  to  call- 
ing or  conducting  an  election  or  otherwise,  the 
pMty  injured  or  threatened  with  injury  in  his 
political  rights  is  not  without  remedy ;  but  his 
remedy  must  be  sought  in  a  court  of  law,  and 
not  in  a  court  of  chancery." 

In  the  case  of  Walls  v.  Brundldge,  109  Ark. 
250,  160  S.  W.  230,  Ann.  Cas.  1915C,  980,  the 
Supreme  Court  of  Arkansas,  speaking  direct- 
ly to  the  political  question  involved  here^ 
said: 

"It  is  well  also  to  bear  in  mind  that  the  right 
of  a  citizen  to  vote  and  to  be  voted  for  at  an 
election,  or  to  be  a  candidate  for  or  to  be  elected 
to  an  office,  is  a  political  right  in  contradistinc- 
tion of  a  civil  or  property  right.  Gladish  v. 
LoveweU,  96  Ark.  62l,  130  S.  W.  679;  Fletcher 
v.  Tuttle,  151  IU.  41,  87  N.  E.  683,  25  Ll  R.  A. 
143,  42  Am.  St.  Rep.  220;  In  re  Sawyer,  124 
U.  S.  200.  8  Sup.  Ct  482,  31  L.  Ed.  402; 
Giles  V.  Harris,  189  U.  S.  475,  23  Sup.  Ct. 
639,  47  L.  Ed.  909;  Green  v.  Mills,  60  Fed. 
857,  16  0.  O.  A.  616,  80  L.  R.  A.  90:  Winnett 
V.  Adams,  71  Neb.  817,  99  N  W.  681." 

Again  in  said  case  the  Supreme  Court  of 
Arkansas  stated  its  views  as  follows: 

"It  is  contended  however,  that  appellee  is  giv- 
en the  right  to  contest  the  primary  election  held 
under  the  provisions  of  Act  No.  371,  p.  342,  of 
the  Acts  ot  1911.  It  is  true  that  act  does  not 
provide  for  a  contest  of  the  primary  elections, 
but  it  provides  tribunals  for  the  hearing  of  such 
conteste,  in  the  first  instance,  the  Democratie 
central  committee,  with  the  right  of  an  appmil 
therefrom  to  the  state  convention,  and  provides 
that  the  action  of  such  tribunals  shall  be  final. 
It  is  true  that  section  6  contains  this  provision : 
'Provided,  nothing  in  this  act  shall  be  so  con- 
strued as  to  prevent  any  person  from  pursuing 
any  remedy  he  may  have  in  any  of  the  courts  fll 
this  state.'  This  provision  does  not  attempt  to 
confer  any  right  upon  such  contestant  that  he 
did  not  already  have  under  the  laws  of  this 
state  before  the  passage  of  the  act ;  and,  unless 
he  had  such  right  before  its  passage,  none  is 
given  b^  it.  It  has  been  expressly  held  Uiat 
the  Legislature  is  absolutely  without  power  un- 
der the  provisions  of  our  Constitution  to  give  to 
the  chancery  court  authority  to  hear  election 
contests,  and  certainly  the  authority  to  hear 
such  contests  and  adjudicate  the  rights  of  the 
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pardea  cannot  be  ]mpU«d  trom  this  act  that  ex- 
pressly  provides  tribunals  of  the  party  for  the 
determination  tliereof,  and  declares  tnat  their 
determination  shall  be  final. 

"It  is  suggested,  however,  that  since  the  Leg- 
islature has  legalised  primary  elections  for  the 
nomination  ofr  candidate*  to  office,  and  provided 
a  tribunal  for  contesting  such  nominations,  a 
court  of  equity  will  protect  them  in  the  rights 
given  by  the  statute,  and  that,  since  an  equi- 
table remedy  is  asked,  the  court  may  grant  it, 
if  it  shall  not  extend  to  trying  the  contest  and 
declaring  the  nominee.  As  already  said,  no 
equitable  title  or  right  is  involved  that  can  give 
jurisdiction  to  a  court  of  equity,  and,  inasmuch 
as  a  political  orf^anization  is  an  unincorporated 
voluntary  association,  in  which  no  rights  of 
property  or  lih^rty  are  involved,  a  court  of 
equity  has  no  jurisdiction  to  interfere  by  in- 
junction to  control  its  actions  or  those  of  its 
officers." 

The  rule  is  annouBced  in  Cyc.  as  follows: 
"The  subject-matter  of  equitable  jurisdiction 
Is  civH  property  and  the  maintenance  of  civil 
rights.  Injanctions  do  not  issue  to  prevent  acts 
merely  because  they  are  immoral  or  illegal  or 
criminal,  but  only  in  case  the  complainant's 
civil  rights  are  being  invaded.  So  also  rights 
that  are  purely  political  in  their  nature  are  not 
within  the  protection  of  the  court  of  chancery. 
This  has  been  made  one  gronnd  for  refusing  in- 
junctions in  cases  involving  public  office  and 
elections."    22  Cyc.  757. 

The  editor  of  the  American  &  Bngllsh  An- 
notated Cases  states  the  rule  as  follows: 

"It  seems  to  be  the  uncontroverted  rule  that 
a  court  of  equity  will  not  interfere  to  protect 
or  enforce  a  purely  political  right  If  a  political 
right  is  infringed  upon,  the  redress  must  be 
sought  in  a  court  of  law.  Otherwise  there 
would  be  an  invasion  of  the  domain  of  other  de- 
partments of  the  government  or  of  the  courts 
of  common  law."  See  note  to  U.  S.  Standard 
Toting  Machine  Co.  v.  Hobson,  10  Ann.  Cas. 
977. 

High  on  Injnnctions  affirms  tbat  a  court  of 
equity  will  not  Interfere  by  injunction  to 
prevent  political  wrongs: 

"No  principle  of  the  law  of  injunctions,  and 
perhaps  no  doctrine  of  equity  Jurisprudence,  is 
more  definitely  fixed  or  more  clearly  established 
than  that  courts  of  equity  will  not  interfere  by 
injunction  to  determine  questions  concerning 
the  appointment  or  election,  of  public  officers  or 
their  dtle  to  office ;  such  questions  being  of  a 
purely  legal  nature,  and  cognizable  only  by 
courts  of  law.  A  court  of  equity  will  not  per- 
mit itself  to  be  made  the  forum  of  determining 
the  disputed  questions  of  title  to  public  offices, 
or  for  the  trial  of  contested  elections,  but  will, 
in  all  such  cases,  leave  the  claimant  of  the  of- 
fice to  pursue  the  statutory  remedy,  if  there  be 
such,  or  the  common-law  remedy  by  proceeding 
in  the  nature  of  a  quo  warranto. '  Hi£h  on 
Injunctions,  {  1312. 

To  the  same  effect  Is  the  holding  of  Kerr 
on  Injunctions,  whose  text  on  the  subject  is 
as  follows: 

"It  is  elementary  law  that  the  subject  of  the 
Jurisdiction  of  a  court  of  chancery  is  civil  prop- 
erty. The  court  is  conversant  only  with  the 
questions  of  property  and  the  maintenance  of 
civil  rights.  Injury  to  property,  whether  actual 
or  prospective,  is  the  foundation  on  which  the 
jnrudiction  rests.  The  court  has  no  jurisdic- 
tion in  matters  merely  criminal  or  merely  im- 
moral, which  do  not  affect  any  right  of  prop- 
erty. Nor  do  matters  of  political  character 
come  within  the  jurisdiction  to  interfere  with 
the  public  duties  of  any  department  of  govem- 
Ben^  except  under  special  dronmstances  and 


where  necessary  for  tfa«  protection  of  property 
rights." 

To  the  same  effect  la  the  holding  of  Joyce 
on  Injunctions: 

"It  is  not  within  the  general  powers  of  a 
court  of  equity  to  supervise  the  conduct  of 
public  officers  ki  the  performance  of  their  offi- 
cial duties,  or  to  prohibit  such  officers  from  act- 
ing, or  to  compel  them  to  act,  in  matters  which 
concern  political  and  personal  rights,  as  dis- 
tinguished from  rights  of  property  and  mhiiste- 
rial  duties."    Section  1373. 

Also  see  sections  1386a,  1386b,  and  1386c, 
same  author. 

In  the  case  of  United  States  Standard 
Voting  Machine  Company  et  al.  v.  Hobson, 
132  Iowa,  38,  109  N.  W.  468.  7  L.  K.  A.  (N. 
S.)  612,  119  Am.  St.  Rep.  539,  10  Ann.  Cas. 
972,  decided  by  the  Supreme  Court  of  Iowa, 
the  same  view  Is  expressed,  that  Is,  that  a 
court  of  equity  wlU  not  Interfere  to  protect 
or  enforce  a  purely  political  right  They 
said: 

"The  right  to  vote  is  a  political,  and  not  a 
civil,  right,  and  a  court  of  equity  will  not  ex- 
ercise its  extraordinary  power  of  injunction  to 
protect  a  mere  political  ripht  as  distiact  from 
a  civil  right.  The  plaintiff  in  the  injunction 
case,  as  a  taxpayer,  could  no  doubt  have  relief 
by  injunction  to  prevent  the  board  of  super- 
visors and  the  county  auditor,  defendants  in 
that  action,  from  attempting  to  carry  out  a 
contract  which  would  impose  an  unlawful  in- 
debtedness upon  the  county:  but,  as  a  taxpay- 
er, he  had  no  interest  in  the  question  whether 
or  not  the  November  election  in  the  county 
should  be  held  by  means  of  voting  machines, 
and,  as  a  voter,  he  had  no  interest  in  the  method 
of  conducting  the  election  which  would  entide 
him  to  control  that  method  by  the  assistance  of 
a  court  of  equity.  Some  remedy  at  law  he 
would,  no  doubt,  have.  If  bis  right  to  vote  were 
interfered  with;  but  a  court  of  law  would  not 
give  him  relief  as  against  a  mere  anticipated 
wrong.  It  is  to  be  noticed  that  the  want  of 
jurisdiction  of  the  lower  court  to  grant  relief 
in  equity  was  not  on  account  of  the  want  of 
right  of  the  plaintiff  In  the  injunction  suit  to 
maintain  the  action,  but  on  account  of  the  ab- 
sence of  any  equitable  right  to  relief  on  the 
part  of  any  one,  and  therefore  the  want  of  ju- 
risdiction did  not  grow  out  of  the  incapacity  of 
the  particular  plaintiff,  but  out  of  the  incapacity 
of  any  plaintilf,  to  have'  such  remedy.  There- 
fore the  question  is  not  as  to  the  capacity  of 
the  plaintiff  to  sue,  but  the  power  of  the  court 
to  ^ve  the  attempted  relief.  That  courts  of 
equity  cannot  interfere  by  injunction  to  protect 
a  claimed  political  right  is  too  well  settled  to 
require  extended  discussion." 

In  the  case  of  the  State  t.  Aloe,  152  Mo. 
466,  64  S.  W.  494,  47  I/.  R.  A.  393,  the  Su- 
preme Court  of  Missouri  said: 

"The  real  and  only  purpose  of  the  suit  in  the 
circuit  court  was  to  bar  the  entrance  to  the 
office  of  board  of  election  commissioners  by 
injunction,  and  to  obtain  a  decree  of  a  chancery 
court  declaring  relators'  title  to  the  office  in- 
valid. That  Is  a  subject  over  which  a  chan- 
cery court  has  no  junsdiction.  The  courts  of 
law  are  open  to  all  persons  who  have  rights  of 
that  nature  which  have  been  violated,  and  ample 
means  are  afforded  in  those  courts  for  the  vm- 
dication  of  such  rights  and  the  redress  of  their 
wrongs.  High,  Inj.  S  312;  In  re  Sawyer,  124 
U.  S.  200,  8  Sup.  Ct.  482.  31  L.  Ed.  402:  Hun- 
ter V.  Chandler,  45  Mo.  452:  State  v.  VaU,  63 
Mo.  98;  State  v.  May,  106  Mo.  488,  17  S.  W. 
660.  •  •  *  The  powers  of  the  chancery 
court  are  there  plainly  invoked  to  protect  by  in- 
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junction  purely  political  rights.  No  aucb  Juris- 
diction bag  ever  been  conceded  to  a  chancery 
court,  either  in  the  federal  or  state  judiciary. 
The  political  rights  of  a  citizen  are  as  sacred 
as  are  his  rights  to  personal  liberty  and  prop- 
erty, but  he  must  go  into  a  court  of  law  for 
them.  A  court  of  equity  is  a  one-man  power, 
gelding  the  strong  force  of  injunction,  often 
issued  at  chambers  and  on  an  'ex  parte  hear- 
ing. Neither  in  England  nor  America  has  this 
power  been  -suffered  to  extend  to  political  af- 
fairs." 

The  case  of  Keams  v.  Howley,  188  Pa.  116, 
41  Atl.  278,  42  L.  R.  A.  235,  68  Am.  St.  Rep. 
852,  decided  by  the  Supreme  Court  of  Penn- 
sylvania, was  to  tbe  effect  that  a  court  of 
equity  had  no  Jurisdiction  to  restrain  a  chair- 
man of  a  county  committee  of  a  political 
party  from  Changing  the  names  of  duly  elect- 
ed members  of  the  committee,  or  fr<Mn  filling 
vacancies  on  such  committee  with  the  names 
of  persons  not  elected.  Speaking  through 
Mr.  Justice  Dean,  the  court  said: 

"The  court  below,  we  think,  was  misled  into 
claiming  for  the  courts  of  Pennsylvania  enlarg- 
ed chancery  powers,  because  of  tLe  tendency  of 
our  late  legislation  to  regulate  primary  elec- 
tions and  prevent  fraud  and  corruption  by  the 
election  officers.  It  may  be,  if  this  bill  had 
aimed  to  prevent  a  threatened  violation  of  law 
by  any  ot  these  officers,  it  could  have  been 
maintained.  But  there  is  no  statutory  injunc- 
tion or  prohibition  directed  to  chairmen  and 
secretaries  of  county  committees;  they  are 
amenable  alone  to  their  party,  which  is  purely 
political.  The  authority  of  the  courts  in  such 
a  case  is  thoroughly  discussed  by  the  New  York 
Court  of  Appeals  in  McKane  v.  Adams,  123  N. 
y.  609,  25  N.  E.  1057  [20  Am.  St.  Rep.  785]. 
In  that  case  McKane  filed  a  bill  to  enjoin  the 
Democratic  committee  of  Kings  county  from 
denying  his  membership.  The  court  dismissed 
it,  saymg  in  the  course  of  an  elaborate  opin- 
ion: 'His  status  therefore  is  that,  though  his 
own  town  association  elected  him  as  a  delegate 
to  the  general  committee  of  the  county  or- 
ganization, the  members  of  that  body  have  re- 
fused to  admit  him  to  association  with  them 
in  their  office.  And  if  they  would  and  will  not 
associate  with  him,  upon  wliat  reasoning  and 
principle  should  they  be  compelled  to,  and  the 
aid  01  a  court  of  justice  invoked?  The  right  to 
be  a  member  is  not  conferred  by  any  statute; 
nor  is  it  derivable  as  in  the  case  of  an  incor- 
porate body.  It  is  by  reason  of  the  action  and 
of  the  assent  of  members  of  the  voluntary  as- 
sociation that  one  becomes  associated  with  them 
in  the  common  undertakiug,  and  not  by  any 
outside  agency  or  by  the  individual's  action. 
Membership  is  a  privilege  which  may  be  ac- 
corded or  withheld,  and  not  a  right  which  can 
be  gained  independently,  and  then  enforced.  So 
when,  as  by  the  plaintifTs  own  showing,  the 
committee  refused  to  admit  him  as 'a  member, 
or  to  confirm  his  election,  he  was  remediless 
against  that  refusal.  No  rights  of  property  or 
01  person  were  affected,  and  no  rights  of  citi- 
zenship were  Infringed  upon.'  We  adopt  this 
language  as  expressmg  our  opinion  in  this  case, 
without  referring  to  and  citing  the  many  cases 
to  which  counsel  on  both  sides  liave  called  our 
attention;  for  none  of  them  is  of  such  author- 
ity as  to  move  us  from  our  previous  decisions. 
The  Constitution  and  statutes  of  the  common- 
wealth guarantee  to  all  citizens  the  right  of 
self-government  hj  protecting  them  in  the  exer- 
cise of  the  elective  franchise  for  all  officers 
voted  for  at  state  and  local  elections;  and  late- 
ly the  law  has  gone  further,  and  has  so  far 
recognized  political  parties  as  to  pass  an  act 
prescribing  the  duties  of  officers  at  primary 
elections,   and   imposing   severe   penalties    for 


misconduct.  But  beyond  this  political  partlea 
and  party  government  are  unknown  to  the  law. 
They  must  govern  themselves  by  party  law. 
The  courts  cannot  step  in  to  compose  party 
wrangles,  or  to  settle  factional  strife.  If  they 
attempted  it.  it  may  well  be  doubted  whether 
they  would  have  much  time  for  anything  else. 
We  reverse  the  decree,  and  direct  tnat  the -bill 
be  dismissed  at  costs  of  appellee." 

In  the  case  of  State  ex  leL  v.  Dunbar,  de- 
cided by  the  Supreme  Court  of  Oregon,  re- 
ported in  48  Or.  109,  85  Pac.  837.  the  court 
said: 

"The  question  involved  in  this  appeal  is  pure- 
ly a  political  one  and  affects  no  property  or  civ- 
il rights,  and,  as  stated  by  Chief  Justice  Fuller 
in  Green  v.  Mills,  69  Fed.  852,  16  0.  0.  A. 
516,  80  Ii.  R.  A.  00:  Tt  is  well  settied  that 
a  court  of  chancery  is  conversant  only  with 
matters  of  property  and  the  maintenance  of 
civil  rights.  The  court  lias  no  jurisdiction  in 
matters  of  a  political  nature,  nor  to  interfere 
with  the  duties  of  any  department  of  govern- 
ment, unless  under  spedal  circumstances  and 
when  necessary  to  the  protection  of  the  rights 
of  property,  nor  in  matters  merely  criminal,  or 
merely  immoral,  which  do  not  affect  any  right 
of  property.' " 

In  the  case  of  Sheridan  v.  Colvln,  78  HI. 
237,  the  Supreme  Court  of  Illinois  held  that 
political  questions  are  not  within  the  Jnria- 
dictlon  of  a  court  of  chancery.    They  said: 

"It  is  elementary  law  that  the  subject  of  the 
jurisdiction  of  the  court  of  chancery  Is  civil 
property.  The  court  is  conversant  only  with 
questions  of  property  and  the  maintenance  of 
civil  rights.  Injury  to  property,  whether  ac- 
tual or  prospective,  is  the  foundation  on  which 
the  jurisdiction  rests.  The  court  has  no  juris- 
diction in  matters  merely  criminal,  or  merely 
immoral,  which  do  not  affect  any  right  of  prop- 
erty. Nor  do  matters  of  a  political  character 
come  within  the  jurisdiction  of  the  court  of 
chancery.  Nor  has  the  court  of  chancery  juris- 
diction to  interfere  with  the  public  duties  of  any 
department  of  the  government,  except  under 
special  circumstances  and  where  necessary  for 
the  protection  of  rights  of  property." 

In  the  case  of  Anthony  v.  Barrow  (C.  C.) 
129  Fed.  783,  District  Judge  Pollock  stated: 

"The  right  to  become  the  nominee  of  a  politi- 
cal party  for  a  public  office,  whether  national 
or  state,  and  as  such  nominee  to  receive  the 
votes  of  the  qualified  electors  voting  to  fill  such 
office,  is  a  purely  political  right  as  contradi 
tinguished  from  a  civil  or  property  right." 

He  then  quotes  from  the  opinion  by  Mr. 
Justice  Gray  of  the  United  States  Supreme 
Court  In  Re  Sawyer,  124  U.  S.  200,  8  Sop.  Ot 
482,  31  L.  Ed.  402,  as  foUows: 

"The  office  and  jurisdiction  of  a  court  ot 
equity,  unless  enlarged  by  express  statute,  are 
limited  to  the  protection  of  rights  of  property." 

"Political  rights  consist  in  the  power  to  par- 
ticipate, direcuy  or  indirectly,  in  the  estabUsh- 
ment  or  management  of  the  government  These 
political  rights  are  fixed  by  the  Constitution. 
Every  citizen  has  the  right  to  vote  for  public 
officers,  and  of  being  elected.  These  are  the 
political  rights  which  the  humblest  dtlsen  pos- 
sesses. Civil  rights  are  those  which  lutve  no 
relation  to  tbe  establishment,  support,  Ot  man- 
agement of  the  government.  Tney  consist  in 
the  power  of  acquiring  and  enjoying  property, 
or  exercising  the  paternal  and  marital  powers 
and  the  like.  It  will  be  observed  that  every 
one,  unless  deprived  of  them  by  sentence  of  civ- 
il death,  is  in  the  enjoyment  of  the  civil  rights, 
which  is  not  tbe  case  with  poUUcal  rights;  for 


Digitized  by 


Google 


T«J 


OILMORE  V.  WAPLES 


1056 


an  alien,  for  example,  has  no  political,  although 
in  full  enjoyment  of  the  dyil,  rights." 

In  tbe  case  of  Shoemaker  v.  Des  Moines, 
129  Iowa,  244,  105  N.  W.  620,  3  L.  R.  A. 
(N.  S.)  386,  the  Supreme  Ckrart  of  Iowa  re- 
fused an  Injunction  to  protect  political  rights. 
The  court  said: 

"To  afrain  recur  thereto.  It  will  be  remem- 
bered that  plaintiff  claims  no  rights,  except  as 
a  voter  and  a  taxpayer.  If,  therefore,  he  is  en- 
titled to  any  relief  at  the  hands  of  a  court  of 
equity,  it  must  be  because  the  threatened  in- 
vasion of  ancfa  matters  of  right,  one  or  both, 
are  properly  cognizable  in  equity,  and,  this  be- 
ing established,  that  substantial  grounds  to 
apprehend  irreparable  injury  have  been  made 
to  appear.  The  contention  of  plaintiff  predicat- 
ed upon  his  capacity  as  a  voter  may  be  disposed 
of  in  a  word.  The  right  to  vote  at  any  election 
is  a  political  right  pure  and  simple;  and  equity  i 
does  not  interfere  to  protect  or  enforce  politi- 
cal rights  which  are  unconnected  with  any  in- 
dividual or  property  rights.  Upon  this  all  the 
authorities  are  agreed." 

In  the  case  of  Dickey  t.  Beed,  78  IlL  261, 
It  was  held  that  a  court  of  chancery  has  no 
power  to  restrain  by  Injunction  a  board  of 
canvassers  from  canvassing  the  returns  of 
an  election,  where  the  law  under  which  the 
election  was  held  neither  In  terms  nor  by  im- 
plication confers  such  power.  The  Supreme 
Court  in  that  case  said: 

"If  the  court  may  exercise  this  Jurisdiction 
in  cases  of  doubt,  or  even  where  there  is  no 
doubt,  of  the  result,  a  few  *  •  •  persona 
might,  and  probably  would,  be  induced,  from  the 
heat  and  strife  always  engendered  in  such  elec- 
tions, to  resort  to  a  bill  and  an  injunction,  and 
thus  for  years  thwart  the  will  of  the  people. 
*  *  *  Public  policy  does  not  require  such  a 
Jurisdiction,  even  if  it  could  sanction  it  If  the 
power  were  admitted,  where  would  its  jurisdic- 
tion end?  •  *  *  Sanction  the  power  in  this 
case  as  inherent  in  the  court  of  chancery;  could 
any  ingenuity  suggest  reasons  which  should  for- 
bid the  application  of  the  same  rule  to  every 
caae  we  have  above  supposed,  or  any  election 
case  where  fraud  is  alleged?  In  this  case  al- 
leged fraud  is  the  ground  on  which  the  power 
is  urged;  so  would  it  be  in  those  cases,  and  the 
fraud  would  be  precisely  the  same  in  each." 

Other  Supreme  Court  decisions  to  the  same 
substantial  effect  as  are  the  authorities  al- 
ready quoted  from  are  as  follows:  Hardesty 
T.  Taft,  23  Md.  512,  87  Am.  Dec  684;  People 
V.  Rose,  211  111.  252,  71  N.  £.  1124;  Annapo- 
lis ▼.  Oadd.  97  Md.  734,  67  AU.  941;  Wearer 
V.  Toney,  107  Ky.  419,  54  S.  W.  732,  60  L.  B. 
A.  105;  Parler  v.  fogle,  78  8.  C.  670,  69  S.  E. 
707 ;  Ogbum  y.  Elmore,  121  Ga.  72,  48  S.  E. 
702;  Vlckery  t.  Wilson,  40  Colo.  490,  90  Pac. 
1084;  Giles  v.  Harris,  189  U.  B.  475,  23  Sup. 
Ct  639,  47  U  £d.  909;  People  v.  District 
Court,  18  Colo.  26,  31  Pac.  339;  Shields  ▼. 
Jacob,  88  Mich.  164,  60  N.  W.  106.  18  L.  B. 
A.  760;  Stephenson  v.  Boards  of  Election 
Commissioners,  118  Mich.  396,  76  N.  W.  914, 
42  Ia  R.  A.  214,  74  Am.  St  Bep.  402;  Potter 
V.  Deuel,  149  Mfch.  393,  112  N.  W.  1071; 
Alderson  v.  Commissioners,  32  W.  Va.  610, 
9  S.  E.  868,  5  li.  R.  A.  334,  25  Am.  St  Bep. 
840;  McKane  v.  Adams,  123  N.  X.  600,  25 
N.  B.  1057,  20  Am.  St  Bep.  785;  State  v.  Fos- 
ter, 111  La.  939,  36  South.  32;  Muhler  v. 
Hedfikln,  119  Ind.  481,  20  N.  E.  700;  Taylor 


V.  Kercheval  (C.  0.)"  82  Fed.  497;  PA*  r. 
WeddeU,  17  Ohio  St  271,  and  Fleming  ▼. 
Guthrie,  82  W.  Va.  1,  9  S.  E.  23,  3  L.  B.  A. 
5^,  26  Am.  St  Bep.  792. 

The  courts  of  the  country,  as  shown,  have 
almost  unanimously  held  that  courts  of 
equity  have  no  jurisdiction  over  political 
questions,  and  cannot  grant  relief  to  protect 
political  rights.  The  effect  of  the  majority 
opinion  Is  to  hold  that  courts  of  equity  have 
jurisdiction  over  political  questions,  and  may 
grant  relief  to  protect  political  rights.  This 
conclusion  appears  to  be  drawn  from  the 
premise  that  legal  rights  were  conferred 
upon  Gllmore  as  a  candidate  by  article  3173, 
Vernon's  Sayles'  Civil  Statutes,  and  from  the 
maxim  that,  "For  every  wrong  there  is  a 
remedy."  That  maxim  is  as  old  as  the  law 
Itself,  but  it  applies  only  to  property  rights, 
and  to  other  civil  rights,  and  not  at  all  to 
political  rights.  It  is  within  the  knowledge 
and  experience  of  every  one  conversant  with 
the  history  of  politics  among  a  self-governing 
people  that  for  most  political  wrongs  there 
is  no  remedy  except  In  party  conventions  or 
at  the  ballot  box.  From  time  out  of  mind 
candidates  for  office  and  their  friends  have 
been  treated  with  injustice,  and  with  brazen 
wrong,  but  in  very  many  Instances  the  max- 
im, "For  every  wrong  there  is  a  remedy," 
has  not  been  a  relief,  and  the  reason  is 
plain  that  the  maxim  is  impossible  of  en- 
forcement without  giving  the  courts  Jurisdic- 
tion of  all  political  questions. 

But  It  la  contended  that  Gllmore  had  the 
legal  right  to  run  unopposed  by  a  Democratic 
nominee,  and  that  article  3173  gave  him  that 
right  which  made  It  a  legal  right  and  that 
therefore  it  presents  a  Judicial  question,  and 
not  a  political  question.  For  the  sake  ot 
argument,  admit  that  said  article  granted 
to  Gllmore  a  legal  right,  though  I  think  in 
fact  It  did  not;  then  how  does  It  follow  that, 
since  his  legal  right  had  been  violated,  it 
was  not  a  political  question?  All  political 
questions  present  legal  rights.  The  right  of 
every  citizen  to  vote  and  to  be  voted  for 
presents  a  legal  right;  it  presents  a  consti- 
tutional right  where  a  country,  like  this,  is 
self-governed.  It  is  the  constitutional  right 
of  every  citizen,  from  the  highest  to  the  low- 
est, to  exercise  his  citizenship  in  a  self-gov- 
erned country  by  voting  or  being  voted  for, 
as  he  desires;  but  how  could  it  be  contend- 
ed that  because  of  such  constitutional  right, 
or  because  of  Gilmore's  alleged  legal  right 
that  it  was  not  a  political  right  because  it 
was  legal  or  constitutional?  The  statutes 
and  the  Constitutions  may  and  do  confer 
purely  legal  rights  ui)on  citizens.  But  the 
quality  of  the  right  enjoyed  does  not  derive 
its  nature  from  Its  creator,  but  derives  its 
nature  from  the  kind  and  character  of  right 
conferred.  It  does  not  close  the  argument 
or  touch  the  issue,  to  say  that  the  right  con- 
ferred was  a  legal  or  was  a  judicial  right 
and  therefore  was  not  a  political  right  since 
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the  Leglslatore  *nd  the  OcmstltntlcMi  bare 
full  power  to  create  political  rights,  and 
their  action  In  so  doing  makes  them  legal 
rights,  but  does  not  change  their  political 
qoality.  To  say  that  the  right  was  a  legal 
right,  and  to  condude  that  therefore  it  was 
cognizable  in  a  conrt  of  equity,  wonld  mean 
to  assert  that  every  legal  right  is  cognizable 
In  a  conrt  of  equity.  My  conception  is  that 
legal  rights  are  cognizable  In  courts  of  law 
only,  and  that  equitable  ri^ts  are  cognizable 
in  courts  of  equity  only.  So  that,  if  Gilmore 
had  legal  rights,  he  shonld  have  gone  to  a 
conrt  of  law  for  his  remedy  Instead  of  into  a 
court  of  equity.  Every  legal  right  violated 
presmts  a  judicial  question,  whether  it  pre- 
sents an  equitable  question  or  a  law  ques- 
tion. So  that,  though  the  majority  opinion 
may  be  conTlndng  to  every  one  that  Gil- 
more's  right  was  a  legal  rlj^t,  the  question 
still  remains:  Was  it  also  an  equitable 
right?  If  so,  a  court  of  equity  would  have 
Jarlsdictlon  to  redress  his  wrong.  If  it  was 
not  an  equitable  question,  but  only  a  legal 
question,  his  remedy  is  not  to  be  had  In  a 
court  of  equity,  but  in  a  court  of  law.  If  it 
should  be  argued  that  a  law  court  could 
furnish  no  remedy,  on  what  basis  could  it  be 
argued  except  upon  the  basis  that  in  a  law 
conrt  he  could  not  prove  any  damage  for  the 
alleged  wrong  in  a  suit  against  the  commit- 
tee? And  why  could  he  not?  Not  because 
there  is  no  legal  remedy  in  a  court  of  law 
for  the  act  done,  but  because  he  has  no  facts 
to  show  anjrtbing  but  a  speculative  interest 
In  a  chance  to  secure  an  office;  and  he  would 
be  unable  to  prove  that  he  could  secure  it. 
This  is  not  a  failure  of  remedies,  as  that 
term  is  used,  but  a  failure  to  make  the  nec- 
essary proof  to  entitle  him  to  the  remedy  in 
a  court  of  law.  Certainly,  If  the  members  of 
the  committee  committed  fraud  against  him, 
which  Is  the  substance  of  the  allegation  in 
Ollmore's  bill,  and  if  he  suffered  damage 
from  such  fraud,  he  could  recover  that  dam- 
age in  a  court  of  law,  and  would  not  need  a 
court  of  equity  to  protect  him;  or  If  It  be 
argued  that  the  executive  committee  should 
have  ordered  a  primary  election,  and  failed 
to  do  so,  then  I  would  point  to  the  article  In 
the  primary  election  statute  referred  to  here- 
in, giving  him  the  power  to  mandamus  the 
committee  to  order  such  election  and  to  re- 
frain from  doing  any  act  contrary  to  their 
duty  in  ordering  a  primary  election.  This 
remedy,  it  sought,  would  be  sought  in  a  court 
of  law,  and  not  in  a  court  of  equity.  But  be- 
cause Gilmore  is  unable  to  present  the  quan- 
tum of  proof  necessary  to  establish  his  dam- 
age in  a  court  of  law  does  not  entitle  him  to 
equitable  relief  in  a  chancery  court  It  Is  not 
provided  In  the  rules  of  equity  courts  that  in 
all  instances  where  the  Injured  party  Is  un- 
able to  produce  In  a  conrt  of  law  sufficient 
evidence  to  prove  his  damage,  he  may  bring 
his  suit  tn  a  court  of  equity,  and  there  have 
It  maintained.  Yet  this  seems  to  be  the  only 
tnsia  for  this  alleged  equitable  suit. 


It  iat  oontended  In  tb»  majority  opinioa  tbat 
only  one  of  the  leading  cases  dted  by  the  de- 
fendants in  error  soatalns  the  propoaitloa 
ttiat  courts  of  equity  wUl  not  take  Juris- 
diction of  political  questions,  for  the  reason 
it  is  stated  that  only  one  of  said  cases  pre- 
sented the  breach  of  a  right  derived  from  a 
statute.  It  is  specially  stated  that  the  case 
of  McDonald  v.  Lyon,  supra,  decided  by  tbe 
Dallas  Court  of  Civil  Appeals,  was  not  a 
case  where  the  primary  election  law  govern- 
ed, and  that  it  rested  entirely  np<Hi  tbe  rules 
ordained  by  the  Republican  party,  and  did 
not  rest  upon  a  violation  of  a  statute.  With 
all  due  respect  for  this  truly  great  opinion 
by  the  majority,  I  beg  to  call  attention  to  the 
error  in  this  statement.  The  case  of  Mo- 
Donald  V.  Lyon,  supra,  was  based,  exactly 
as  this  one  is  based,  on  a  violation  of  the 
primary  election  law  of  1905,  as  shown  from 
the  statement  of  the  case,  which  shows  that 
the  suit  was  rested  in  part  on  a  violation  of 
the  primary  election  law  of  1905,  and  upon 
articles  2922  and  3137.  The  same  error  of 
statement  by  the  majority  rdates  to  most 
all  of  the  other  cases  dted  and  relied  upon  by 
the  defendants'  in  error,  Waples  and  others, 
and  espedally  Is  this  true  of  the  cases  <tf 
Fletcher  v.  Tuttle,  supra,  Wlnnett  ▼.  Adams, 
supra,  and  Alderson  v.  Commissioners,  sa- 
pra,  each  of  which  plainly  shows  tbat  the 
alleged  equitable  right  was  daimed  to  have 
been  created  by  statute;  and  such  will  be 
found  to  be  true  on  a  carefnl  reading  of  tbe 
great  majority  of  the  numerous  cases  dted 
by  me  in  this  minority  opinion. 

The  cases  quoted  from  by  the  majority 
opinion  in  opposition  to  the  view  herein  con- 
tended for  are  the  cases  of  Egan  v.  Grewe, 
112  Ky.  232,  06  S.  W.  4S7 ;  Brown  v.  Commit- 
tee, 119  Ky.  720,  68  S.  W.  022 ;  Neal  v.  Young 
(Ky.)  75  S.  W.  1082 ;  Brown  v.  Cole,  54  Misc. 
Rep.  278,  104  N.  Y.  Supp.  109;  and  WaUiiig 
V.  Lansdon,  15  Idaho,  282,  97  Paa  39& 
They  throw  no  light  upon  fbe  question  in- 
volved, unless  a  bare  ruling  adverse  to  the 
great  weight  of  auHiority,  without  a  dlscos- 
slon  of  the  question  Involved,  wonld  be  con- 
sidered illuminating,  for  none  of  than  pre- 
tend to  discuss  the  question,  and  all  of  them 
Ignore  the  great  line  of  decisions  to  the  con- 
trary, as  if  they  had  no  existence.  The 
case  of  Egan  ▼.  Grewe,  112  Ky.  232,  65  S.  Wk 
437,  dted,  relied  upon,  shows  to  have  been 
at  least  in  part  a  mandamus  proceeding, 
which,  of  course,  is  not  an  equitable  proceed- 
ing. The  case  of  Brown  v.  Committee,  119 
Ky.  720,  68  S.  W.  622,  dted,  contains  no  dis- 
cussion of  tbe  question,  but  a  bare  ralins. 
The  case  of  Neal  v.  Yonng  (Ky.)  75  S.  W. 
1082,  dted,  was  not  by  the  Supreme  Court 
of  Kentucky,  bat  tbe  case'  was  submitted  to 
only  one  member  of  the  court,  presumably 
when  tbe  court  was  In  vacation,  and  the  opin- 
ion relied  upon  Is  his  opinion,  and  not  the 
opinion  of  the  Supreme  Court  of  Kentucky. 
The  case  of  Brown  v.  Cole,  54  Misa  Rep.  278, 
104  N.  T.  Sapp.  109,  dted,  was  not  before 
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the  court  of  last  resort,  ▼hldi  is  tbe  Ckrart 
of  AK)eals,  In  the  state  of  New  York,  as  Is 
-well  known,  bnt  was  before  wbat  is  dakomi- 
nated  In  that  state  a  Supreme  Oonrt,  which 
is  a  trial  court  stmllar  to  the  district  courts 
In  Texas,  except  that  they  are  given  some 
appellate  jurisdiction.  The  case  of  Walling 
▼.  Lansdon,  15  Idaho,  282,  9T  Pac.  tS99,  dted, 
was  not  an  injunction  salt  It  was  an  iqppll- 
cation  for  a  writ  of  mandamns  to  compel 
the  secretary  of  state  to  certify  the  names 
of  certain  alleged  nominees  to  the  various 
Section  officers:  Of  course,  this  was  bnt  a 
legal  proceeding,  and  did  not  Involve  any 
equitable  question.  If  the  court  expressed 
any  view  upon  the  Jurisdiction  of  a  court 
of  chancery  over  political  questions,  it  was 
obiter  dicta,  and  would  not  be  an  authority 
upon  the  question  here  presented.  If  the 
majority  opinion  should  become  the  final 
(pinion  in  this  case  when  the  motion  for  a 
rehearing  is  presented,  if  one  should  be, 
then  the  constitutional  and  statutory  juris- 
diction of  the  county,  district,  and  appellate 
courts,  in  my  opinion,  and  with  all  due  re- 
spect and  deferoice  to  my  Brethren,  will  be 
so  enlarged  with  political  Injunction  suits, 
all  of  which  would  have  priority  over  other 
litigation  pending,  that  during  a  campaign 
year.  In  particular,  it  is,  indeed,  questionable 
whether  any  time  at  all  would  be  left  for  the 
transaction  of  the  other  business  in  the 
courts.  For  the  effect  of  this  opinion,  as  I 
view  it,  is  to  clothe  the  courts  with  Juris- 
diction of  all  questions  arising  out  of  the 

188S.W.-a7 


violation  of  primary  dection  laws,  whether 
conferred  directly  or  by  implication.  Tbesie 
statutes  are  numerous;  and  regulate  most 
every  conceivable  act  of  parties  participating 
in  primary  elections,  from  the  prednct  to  the 
general  state  convention.  AU  contesting  del- 
egatlons  claiming  to  have  been  mistreated  In 
violation  of  the  law,  instead  of  appealing  to 
the  state  convention,  as  has  been  the  custom, 
will  then  appeal  to  the  courts,  and  all  ques- 
tions of  irregularity  which  have  in  the  past 
been  settled  by  conventions  will  be  tried  in 
the  courts.  There  will  be  nothing  left  for 
the  credentials  committee  to  do.  Tbe  dis- 
putes' will  be  settled  in  court  Ail  the  frauds 
peri)etrated  In  the  state  of  Texas  in  an  elec- 
tion will  find  their  redress  in  the  courts  in- 
stead of  In  the  oonventlops,  or  in  another 
election,  as  has  been  the  custom  in  the  past 
If  this  were  the  law,  then  our  duty  would 
be  to  so  hold,  regardless  of  the  disrespect 
thereby  resulting  for  the  courts  in  general; 
but  if  it' is  not  the  law  that  the  courts  should 
take  jurisdiction  of  these  questions,  unless 
It  has  been  plainly  conferred  upon  them, 
which  I  believe  it  has  not  been,  then  the  duty 
is  at  least  equally  plain  to  so  hold.  Convinc- 
ed that  tbe  condusirai  reached  by  tbe  ma- 
jority is  erroneous,  I  have  written,  though 
hurriedly,  at  length  the  reasons  for  my  dis- 
sent I  think  th^  honorable  Court  of  Civil 
Appeals  at  Ft  Worth  reached  the  correct 
conclusion  In  holding  that  the  Injunction 
proceedings  should  be  dlsmlaaed. 
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WILLIAMS  et  al.  v.  BOARD  OF  TRUSTEES 

OF    STANTON    GRADED    COMMON 

SCHOOL  DIST.  et  aL 

(Court  of  Appeals  of  Kentucky.    Nov.  10, 
1916.) 

Schools  and  School  Districts  9=>165— Ap- 
propriation OF  School  Funds  fob  Sec- 
tarian School. 
Const,  f  189,  proTldinc  that  no  portion  of 
any  educational  fund  shall  be  appropriated  to 
aid  any  church,  sectarian  or  denominational 
school,  held  not  violated  by  a  board  of  trus- 
tees leasing  the  building  of  a  Presbyterian  col- 
lege in  consideration  of  their  keeping  it  in  re- 
pair, maintaining  a  graded  common  school  in 
two  of  the  rooms  thereof,  and  paying  the  sal- 
aries of  the  teachers  in  charge  thereof  from 
the  school  fund;  these  teachers  not  paying  over 
any  part  of  their  salary  to  the  coUege  or  its 
prmcipal,  although  the  pupils  of  the  graded 
school  had  the  privilege  of  entering  any  of  the 
grades  of  the  college  without  cost. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  DistricU,  Cent  Dig.  {  337;  Dec.  Dig. 
«=s»166.] 

Appeal  from  Orcnlt  Court,  Powell!  County. 

Suit  by  James  Williams  and  another 
against  the  Board  of  Trustees  of  tbe  Stanton 
Graded  Common  School  District  and  others. 
Vrom  a  Judgment  for  defendants,  plaintiffs 
appeal.    Altirmed.- 

Hays  &  Hays,  of  Winchester,  for  appel- 
lants. J.  D.  Atkinson,  of  Stanton,  and  C.  F. 
Spencer,  of  Winchester,  for  appellees. 

CLAT,  C.  Section  189  of  the  Constitution 
provides: 

"No  portion  of  any  fund  or  tax  now  existing, 
or  that  may  hereafter  be  raised  or  levied  for 
educational  purposes,  shall  be  appropriated  to, 
or  used  by,  or  in  aid  of,  any  church,  sectarian 
or  denominational  school." 

Plaintiffs,  James  Williams  and  Louis  Faulk- 
ner, citizens  and  taxpayers  of  the  Stanton 
Graded  common  school  district  In  Powell 
county,  brought  this  suit  against  the  board 
of  trustees  of  said  district  and  others  to  en- 
Join  them  from  using  any  of  the  taxes  levied 
In  said  district  for  educational  purposes  In 
aid  of  Stanton  College,  an  alleged  sectarian 
and  denominational  school,  maintained  by 
tbe  Board  of  Church  EMension  of  the  United 
Presbyterian  Church  of  North  America,  and 
to  require  the  board  of  trustees  to  maintain 
a  graded  common  school  In  said  district  In 
accordance  with  the  laws  of  tbe  state.  Being 
denied  tbe  relief  prayed  for,  plaintiffs  appeal. 

Tbe  petition  charges  in  substance  that 
Stanton  College  is  a  sectarian  Institute,  In 
which  the  doctrines  of  tbe  Presbyterian 
Church  are  taught;  that  tbe  board  of  trus- 
tees had  contracted  witb  Stanton  College  to 
teach  tbe  pupils  of  tbe  Stanton  graded  com- 
mon school  district;  that  tbe  school  fund  be- 
longing to  said  district  was  paid  to  Stanton 
College  by  those  In  charge  of  it  for  the  serv- 
ices rendered  by  said  college  In  teaching  the 
pupils  of  said  district,  and  said  fund  was 
used  in  the  aid  of  said  college:  and  that  the 


board  of  trdstees  were  not  proridins  a  pnbUe 
school  for  the  pupils  of  said  district  aooord- 
ing  to  law. 

Tbe  evidence  shows  that  Stanton  Col^e 
is  maintained  by  tbe  Board  of  Cbnrcfa  Ex- 
tension of  the  United  Presbyterian  Ctaordi  of 
North  America.    The  school  is  in  cbarge  at 
Professor  J.  Q.  Hanley,  who  is  also  a  Pred)y- 
terian  minister.    The  school  buildlns  la  Ungt 
and  commodious.    This  building  was  leased 
by  the  board  of  trustees  of  Stanton  graded 
common  school  district,  in  consideration  of 
their  keeping  tbe  building  in  repair.     The 
graded  common  school  is  maintained  in  two 
of  the  rooms  of  this  building.    The  teadbers 
in   charge   thereof   were   employed    by   tbe 
board  of  trustees,  and  the  school  fond  was 
used  to  pay  their  salaries.     Neither  Stan- 
ton College  nor  Professor  Hanley   received 
any  portion  of  the  school  fund.    At  tbe  be- 
ginning of  the  term  Professor  Hanley  an- 
nounced that  any  of  tbe  pupUs  of  the  Stanton 
graded  school  might  have  tbe  privllegie  of  al- 
tering any  of  the  grades  of  Stanton  College 
without  cost,  but  that  it  was  not  compolsoiy. 
If  they  did  not  wish  to  attend  Stanton  Col- 
lege free  of  charge,  then  they  must  ent^  tbe 
grades  of  the  graded  common  schooL    ESach 
morning  tbe  college  proper  holds  chapel  exer- 
cises, which  consist  of  the  singing  of  reUgioos 
and  patriotic  songs,  reading  of  a  portion  of 
the  Scriptures  and  prayer.     Sometimes  if  a 
visitor  be  present  he  addresses  tbe  pupils.    It 
does  not  appear  that  the  graded  school  popHs 
are  required  to  attend  these  exerciaes.     It 
also  appears  that,  in  connection  with  Stan- 
ton  College,   Professor   Hanley   condncts   a 
dormitory,  and  that  tbe  rules  of  tbe  dormi- 
tory require  the  pupils  residing  therein  to 
attend  worship  at  tbe  Presbyterian  Chnrdi. 
Graded  school  pupils,  however,  do  not  reside 
in  the  dormitory. 

It  is  argued  that  because  the  contracts 
between  tbe  teachers  and  the  board  of  trus- 
tees were  blank  as  to  salaries  and  as  to  their 
terms  of  service,  and  because  these  teadieza 
were  recommended  to  the  board  by  Proteaaor 
Hanley  and  tbe  college  building  was  leased 
to  the  board,  and  the  pupils  of  tbe  graded 
school  were  given  the  privilege  of  taking 
certain  grades  in  tbe  college  free  of  charge, 
the  coUege  must  liave  indirectly  received 
some  benefit  from  tbe  school  fund.  It  clear- 
ly appears,  however,  that  a  graded  school 
was  conducted  by  tbe  board  of  trustees,  and 
that  the  teachers  of  the  graded  school  were 
qualified  and  held  the  requisite  certificates. 
They  were  In  no  sense  subject  to  the  control 
of  Professor  Hanley  or  Stanton  College. 
They  were  employed  by  tbe  board  of  trustees 
of  Stanton  graded  common  school  district, 
and  were  subject  alone  to  their  authority. 
The  teachers  say  that  their  salaries  were 
paid  to  them  by  tbe  board  of  trustees,  and 
that  no  portion  thereof  was  turned  over  to 
Stanton    College    or    Professor    Hanley,   or 
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any  one  else  for  It.  Professor  Hanley  says 
that  nether  he  nor  the  college  received  any 
part  at  the  school  fund.  The  teachers  so 
employed  taught  only  the  pupils  of  the 
graded  school  district  The  failnre  of  the 
contracts  to  specify  the  terms  and  salaries 
of  the  teachers  is  explained  by  the  fact  that 
when  the  contracts  were  executed  it  was  not 
known  when  the  school  term  would  begin  or 
what  would  be  the  exact  amount  of  the  pub- 
lic school  fund.  The  graded  school  pupils 
were  not  required  to  attend  any  of  the  grades 
taught  in  Stanton  Ciollege.  They  were  mere- 
ly accorded  this  privilege,  and  that,  too,  with- 
out charge.  Whether  accorded  from  purely 
philanthropic  motives  or  with  the  ultimate 
view  that  some  of  the  pupils  so  taught  might, 
ui>on  reaching  a  more  mature  age,  attend 
Stanton  College  is  immaterial.  In  view  6f 
the  positive  and  uncontradicted  evidence  to 
the  contrary,  we  conclude  that  the  circum- 
stances relied  on  by  plaintiff  to  sustain  the 
charge  tliat  any  portion  of  the  school  fund 
was  used  lu  the  aid  of  Stanton  College,  are 
wholly  Insufficient.  The  most  that  can  be 
said  is  that  the  arrangement  was  one  for  the 
mutual  convenience  of  the  parties,  and  nei- 
ther such  convenience  nor  the  ultimate  bene- 
fit which  Stanton  College  might  derive,  by 
way  of  Increased  attendance  on  the  part  of 
pupils  formerly  attending  the  graded  school 
district,  would  constitute  the  appropriation 
or  use  of  any  portion  of  the  school  fund  in 
aid  of  a  sectarian  or  denominational  school. 
Judgment  affirmed. 


WINSLOW  «t  at  V.  GAYLB,  Mayor,  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1916.) 

Appbai,  and  Ebbob  i8=»781(4)— Scope— "Moot 

Case." 
An  appeal  from  an  order  dismissing  i>etition 
for  mandatory  injunction  to  compel  revocation 
of  a  dty  license  which  expired  before  the  ap- 
peal was  heard  will  be  dismissed  as  a  "moot 
case"  (citing  Words  and  Phrases,  Second  Se- 
ries, Moot  Case). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3122;  Dec.  Dig.  <9=>781(4).] 

Appeal  from  Circuit  Court,  Carroll  County. 

Injunction  by  George  B.  Wlnslow  and  oth- 
ers against  James  Gayle,  Mayor  of.C!arrolI- 
ton,  and  otbera  From  a  Judgment  sustain- 
ing demurrer  to  and  dismissing  the  petition 
plaintiffs  appeal.    Appeal  dismissed. 

Wlnslow  &  Howe,  of  CarroUton,  for  appel- 
lants. Smith  &  Greene  and  J.  A.  Donaldson 
&  Sons,  all  of  CarroUton,  for  appellees. 

CLARKE,  J.  Appellants  are  citizens  and 
property  owners  in  the  city  of  CarroUton,  and 
they  filed  this  action  against  the  mayor, 
members  of  the  board  of  council  of  said  city, 
and  James  Shearer,  to  whom  the  board  of 
council  bad  granted  a  privilege  for  holding 
a  street  fair  In  the  streets  of  the  dty  of 
CarroUton  on  or  before  December  1,  1915, 


alleging  that  the  board  of  council  was  with- 
out power  to  grant  such  privilege,  and  that 
from  its  exercise  great  and  irreparable  in- 
Jury  would  result  to  appellants.  The  only 
relief  sought  was  a  mandatory  injunction, 
compelling  the  board  of  council  to  cancel  and 
revoke  the  pretended  authority  or  license  giv- 
en to  use  the  streets  of  said  dty  for  a  street 
fair.  A  demurrer  was  sustained  to  the  peti- 
tion, and  it  was  dismissed,  from  which  Judg- 
ment this  appeal  is  prosecuted. 

Since  the  license  or  privilege  in  contro- 
versy expired  by  its  terms  on  December  1, 
1915,  and  the  only  relief  sought  in  this  ac- 
tion is  a  mandatory  injunction  for  the  can- 
cellation of  that  license,  it  Is  apparent  that 
any  Judgment  that  can  be  rendered  would 
be  Ineffectual,  and  that  nothing  is  Involved 
now  in  this  action  but  an  abstract  proposi- 
tion of  law.  It  therefore  follows  that  this 
action  Is  a  moot  case.  In  volume  3,  Second 
Series  of  Words  and  Phrases,  p.  442,  a  moot 
case  Is  thus  defined: 

"A  'moot  case'  is  one  which  seeks  to  get  a 
Judgment  on  a  pretended  controversy,  when  in 
reality  there  is  none,  or  a  decision  is  advance, 
about  a  right  before  it  has  been  actually  as- 
serted and  contested,  or  a  judgment  upon  some 
matter  which,  when  rendered,  for  any  reason 
cannot  have  any  practical  legal  effect  upon  a 
then    existing    controversy." 

To  the  same  effect  see  Caldwell's  Kentucky 
Judicial  Dictionary,  vol.  2,  p.  2188;  King  v. 
Tllford,  70  S.  W.  1064,  24  Ky.  Law  Rep.  1270; 
Finley  v.  Smith,  89  S.  W.  647,  28  Ky.  Law 
Rep.  564;  Bledsoe  et  al.  v.  Thompson  et  al., 
128  S.  W.  687:  Ludlow  v.  Murphy,  105  S.  W. 
887,  32  Ky.  Law  Bep.  399;  and  Potter  t. 
Touts,  172  Ky.  130,  188  S.  W.  1059. 

Wlierefore  the  appeal  is  dismissed. 


POTTEE  et  aL  v.  TONTS  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  9, 1916.) 

1.  Injunction  «=3l81— Dissolution— Effect 

OF    DiBMISSAI.. 

The  dismissal  of  the  petition  ends  the  case, 
and  so  necessarily  operates  as  a  dissolution  of 
the  injunction  granted  plaintiffs  therein  by  the 
derk. 

[EM.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  i  392;  Dec.  Dig.  «=>1S1.] 

2.  Apfkal  and  BkBOB  «S919  —  Review  — 
Moor  Question. 

The  purpose  of  the  action  being  to  prevent 
election  Dy  defendants  of  teachers  for  a  cer- 
tain year,  that  year  having  expired,  the  appeal 
presents  only  a  moot  question,  which  will  not 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (Jent  Dig.  ff  63-80;  Dec.  Dig.  «s» 
19.] 

Action  by  IC  S.  Potter  and  aniotber  against 
W.  M.  Touts  and  others.  Petition  dismissed, 
and  plaintiffs  appeal.     Appeal  dlsmiased. 

W.  O.  Dearing  and  D.  X>.  Fields  dc  Day,  all 
of  Whltesburg,  for  appellants.  O'Rear  & 
Williams,  of  Frankfort  for  appellees. 
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MIUuHIR;  O.  J.  K.  a  Potter,  Frank  Pot- 
ter, W.  M.  Yeats,  W.  T.  Qnlllen,  and  B.  B. 
Venters  were  tbe  trustees  for  the  Baker 
graded  school  district  No.  5,  in  Letcher  coun- 
ty. On  December  29,  1915,  K.  S.  and  Frank 
Potter  filed  this  action  in  their  individual 
capacities  and  as  tmstees,  and  also  on  behalf 
of  the  citizens  and  patrons  of  said  school 
district,  against  Tonts,  Quillen,  and  Venters, 
the  other  trustees,  alleging  that  Venters  had 
moved  out  of  the  district  in  September,  1915, 
thereby  vacating  his  position  as  school  trus- 
tee; that  plaintiffs  had  made  a  demand  on 
Xonts,  the  fhairmnn  of  the  board  of  trustees, 
to  call  a  meeting  of  the  trustees  for  the 
purpose  of  declaring  a  vacancy  In  the  ofDce  of 
trustee  held  by  Venters,  and  for  the  Section 
of  another  trustee  In  his  stead,  but  that  the 
chairman  had  declined  to  do  so.  The  peti- 
tion further  stated  that  It  was  given,  out  In 
speeches  thai  the  defendants  would  elect 
teachers  after  the  1st  of  January,  1916,  for 
tbe  ensuing  year,  and  that  the  defendant 
Venters  would  take  part  In  the  election ;  that 
Yonts  and  Quillen  were  associating  them- 
selves with  Venters,  the  three  claiming  to 
constitute  a  majority  of  the  board;  that 
Tonts  was  a  relative  of  H.  B.  Touts,  the 
principal  teacher  in  said  school;  that  Quil- 
len was  the  father  of  Bichard  Quillen,  the 
assistant  teacher  in  said  school;  that  Ven- 
ters was  a  close  friend  and  relative  of  H.  B. 
Xonts  and  Bichard  Quillen;  and  that  H.  B. 
Yonts  and  Bichard  Quillen  were  giving  out 
In  words  and  speeches  that  they  would  be 
employed  as  teacher  'and  assistant  teacher, 
respectively,  ft>r  the  ensuing  year,  beginning 
January  1, 1916.  It  was  further  alleged  that 
the  school  as  then  conducted  had  been  a 
complete  failure;  that  it  was  not  conducted 
in  a  legal  or  sdentiflc  way,  nor  on  scientific 
principles,  and  that  if  H.  B.  Yonts  and  Rich- 
ard Qnlllen  should  be  employed  as  teachers 
for  the  year  1916,  the  school  would  be  al- 
most a  total  loss  to  the  district;  and,  that 
unless  the  defendants  should  be  enjoined 
and  restrained  from  doing  so,  they  would 
employ  H.  B.  Yonts .  and  Bichard  Quillen 
as  teacher  and  assistant  teacher,  for  the 
ensuing  year.  By  way  of  relief,  the  plain- 
tiffs asked  that  W.  M.  Yonts,  W.  T.  Quillen, 
and  B.  B:  Venters  be  restrained  from  con- 
Tening  and  acting  as  a  portion  of  said  board 
of.  trustees  for  the  purpose  of  employing 
teachers  for  the  ensuing  year,  or  from  trans- 
acting any  other  school  business  tu  said 
district  untU  the  further  orders  of  court. 


Upon  the  filing  of  the  ]>etitlon,  the  derk  of 
the  Letcher  circuit  court  entered  a  restrain- 
ing order  in  tbe  langnage  of  the  prayer  of 
the  petition.  Upon  the  convening  of  the  dr- 
cnit  court  in  Jannary,  1916,  the  defendants 
demurred  generally  Co  the  petition.  The  de- 
murrer was  sustained,  and,  the  plaintiffs 
having  declined  to  amend,  the  petitiim  was 
dismissed.  From  that  Judgment  the  plaio- 
tlffs  prosecute  this  appeaL 

[1]  The  drcnlt  court  was  of  opinion  that 
a  court  of  equity  could  not  determine  the 
right  of  a  school  trustee  to  hold  his  office^ 
in  a  proceeding  of  this  diaracter,  eapedally 
where  there  was  no  other  claimant  to  the 
office.  In  the  Judgment,  however,  sustaining 
the  demurrer  and  dimniaHlng  the  petition,  the 
circuit  court  declined  to  iiass  upon  the  va- 
Ifdlty  of  the  restraining  order  Issued  by  the 
derk.  In  order  that  that  qnestlon  might  be 
tried  upon  appeal.  This  was  error.  The 
dismissal  of  the  petition  ended  the  case, 
and  necessarily  operated  as  a  dissolution  of 
tlie  Injunction  granted  by  the  derk.  The 
case  could  not  be  pending  for  one  purpose 
after  it  had  been  dismissed  for  all  purposes. 
Although  It  may  not  be  necessary  to  express 
an  opinion  upon  this  point  in  view  of  the 
disposition  we  shall  make  of  this  appeal,  we 
think  it  not  improper  to  do  so,  in  view  of  the 
confusion  that  seems  to  exist  in  this  school 
district  by  reason  of  the  refusal  of  the  cir- 
cuit court  to  formally  disaolve  the  injunction. 

[2]  It  is  not,  however,  within  the  province 
of  appellate  courts  to  dedde  abstract,  hy- 
pothetical, or  moot  questicms,  disconnected 
from  the  granting  of  actual  relief,  or  from 
the  determination  of  which  no  practical  re- 
Uef  can  follow.  8  a  J.  p.  358.  It  was  the 
purpose  of  this  action  to  prevent  the  defend- 
ants from  electing  teachers  for  the  sdiolastic 
year  beginning  In  January  1916;  and,  since 
that  scholastic  year  has  expired,  the  Judg- 
ment of  this  court  on  appeal  would  amount 
to  nothing.  A  reversal  would  aooompUsh 
nothing;  an  affirmance  would  not  benefit 
the  appellees.  King  v.  Tilf  ord,  70  S.  W.  1064, 
24  Ky.  Law  Bep.  1270;  Conn.  v.  Desha,  71 
S.  W.  51S,  24  Ky.  Law  Bep.  1400;  WaUer 
V.  Henderson  Tel.  &  TeL  Ck>.,  101  S.  W.  872, 
31  Ky.  Law  Bep.  40;  Searcy  v.  Fayette  Home 
Telephone,  143  Ky.  811,  137  S.  W.  777.  This 
appeal  presents,  therefore,  a  mere  academio 
discussion — a  moot  question.  Bnt,  as  was 
said  in  the  Searcy  Case,  supra,  courts  are 
created  for  the  pnipose  of  trying  cuea,  zatb- 
er  than  questions. 

Appeal  dismissed. 
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DAVIS'  ADM'R  et  al.  y.  CINCINNATI,  N. 
O.  &  T.  P.  BY.  CO. 

(Ooart  of  Appeals  of  Kentucky.    Nov.  2,  1016.) 

1.  Mastkb  and  Sebvant  «=»286(14)— Iwju- 
KDEB    TO    Sebvant— Nj;oi.iOENCB—QTn:8Tiow 

FOB  JUBT. 

In  an  action  acainst  a  railroad  for  its 
fireman's  death,  whether  the  road  was  negligent 
in  maintaining  its  track  at  the  curve  where  a 
derailment  took  place  because  of  defective  ties 
held  tot  the  jury  under  the  evidence. 

[Ed.  Mote.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1021;  Dec.  Dig.  «=» 
286(14)J 

2.  Mastbb  and  Skbvant  «s>286(30)  —  Itav- 
BiES  TO  Sebvant— Speed  of  Train— Ques- 
tions FOB  Jury. 

In  an  action  against  a  railroad  for  its  fire- 
man's death  when  the  engine  of  a  train  running 
75  to  80  miles  an  hour  was  derailed,  questions 
whetiier  the  road  was  running  its  train  at  a 
negligent  rate  of  speed,  indicating  great  reck- 
lessness and  an  ntter  disregard  for  the  safety 
of  others,  especially  thos^  on  the  train,  and 
whether  such  speed  contributed  to  produce  the 
accident,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1020;  Dec  Dig.  «=> 
286(30).] 

8.  DivoBOx  «E9808(1)— SuFPOBT  OF  Child  — 

Openino  Judombnt. 
Judgment,  in  a  divorce  action  against  the 
husband,  ordering  him  to  pay  a  sum  to  his  wife 
for  support  of  their  infant  child,  may  be 
opened  up  at  any  time  by  appropriate  proceed- 
iogs  and  additional  allowances  made. 

iSkL  Note.— For  other  caaea,  see  Divorce, 
Cent.  Dig.  §  793;    Dec  Dig.  «=>308(l).l 

4.  Death  «=>64— Actions— Evidence. 

In  an  action  against  a  railroad,  under  the 
federal  Employers'  Liability  Act  (Act  Cong. 
April  22,  190S.  c  149.  35  Stat.  65  [U.  S.  Comp. 
St.  1813,  {{  8657-8665]),  for  death  of  its  fire- 
man, it  was  error  for  the  court  to  permit  de- 
fendant to  introduce  in  evidence,  and  to  read  to 
the  jury  on  trial  over  plaiiitiirs  objection,  judg- 
ment in  a  divorce  suit  againat  decedent,  order- 
ing him  to  pajT  his  divorced  wife  $300  for  the 
support  of  their  minor  child,  since  the  child,  as 
a  dependent,  was  entitled  to  recover  the  pecun- 
iary benefifai  which  it  had  the  right  to  expect 
from  its  father,  who  was  under  a  legal  obli^- 
tion  to  support  it  during  its  infancy,  which 
benefits  could  not  be  augmented  or  duninished 
by  a  collateral  proceeding  to  which  the  child 
was  not  a  party. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  {  83 ;   Dec  Dig.  «=>64.] 
6.  Death  «s»S2— Actions— Fxdebai,  BkfijOT> 

XBS'     LlABIUTY     Act— BlOHT     OF    ACTION— 

Clabbeb  OF  Benkficiabies. 
Where  a  railroad  servant,  killed  in  inter- 
state commerce,  leaves  survivinf;  him  a  widow 
or  a  child  or  children,  the  action  against  the 
road  for  his  death,  under  the  federal  Employ- 
ers' Liability  Act,  must  be  maintained  exclusive- 
ly for  their  benefit,  to  the  exclusion  of  other 
classes  of  beneficiaries  named  in  the  act,  such 
as  the  employe's  parents. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i§  47,  48;    Dec  Dig.  «=>32.] 
6.  Death   «=»31(7)— Actions— Fedebai.   Ek- 

PLOVBBS'     LlABIUTT    ACT— PECUNIABT    BX- 
FECTATIONS  OF  MOTHER. 

Where  a  railroad  fireman,  after  his  divorce, 

carried  his  trunk  to  his  parents'  home,  making 
that  his  headquarters,  but  being  there  only  at 
infrequent  intervals  or  for  short  times,  when 


be' would  donate  to  Us  mother  small  sums,  tri- 
fling in  amount,  rather  as  a  result  of  affection 
than  ia  recognition  of  any  obligation  to  her 
ia  the  way  of  support  and  maintenance,  she 
being  supplied  wftn  the  necessities  of  life 
through  her  husband  and  other  children,  such 
mother  had  no  pecuniary  ezpectationg  from  her 
son,  entitling  her  to  recover  for  his  death  un- 
der the  federal  Employers'  Uablllty  Act. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  43;   Dec  Dig.  <S=»31(7).] 

7.  Appeal  and  Bkbob  »=>1062(1)— Habmt.ebs 
Ebbob. 

In  an  action  against  a  railroad,  under  the 
federal  Employers'  Act,  for  death  of  its  fire- 
man when  his  train  was  derailed,  where  the 
pleadings  admitted  and  the  proof  showed  that 
defendant  was  engaged  in  interstate  commerce, 
and  that  the  train  was  at  the  time  making  an 
interstate  trip,  the  submission  to  the  jury  of 
the  question  whether  defendant  was  engaged  in 
interstate  commerce  at  the  time  of  the  acci- 
dent was  harmless  error. 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4212;  Dec  Dig.  «=> 
1062(1).] 

8.  Appeal  and  Ebbob  4=91066— Pbejttdicial 
Ebbob. 

In  nn  action  against  a  railroad,  under  the 
federal  Employers'  Liability  Act,  for  death  of 
its  fiireman  when  bis  train  was  derailed  in  tak- 
ing a  curve,  where  there  was  absolutely  no 
proof  of  any  facts  or  circumstances  looking  to 
the  establishment  of  any  contributory  negli- 
gence on  decedent's  part,  the  giving  of  an  in- 
struction on  the  question  of  contributory  negli- 
gence, allowing  the  jury  to  diminish  damages 
therefor,  was  prejudicial  error,  since  from  it 
the  jury  might  have  condnded  that  the  court 
saw  something  in  the  evidence  justifying  the 
instruction,  in  view  of  the  close  relation  be- 
tween the  fireman  and  the  engineer  driving  the 
train. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4220;  Dec  Dig.  «=9l066; 
Trial,  Cent  Dig.  i  558.] 

9.  Death  «=3lOS(4)— Aotionb— Fedeb^l  Em- 
ployers'  Liability   Act  —  Question   fob 

JUBY. 

In  an  action  against  a  railroad,  under  the 
federal  Employers'  Liability  Act,  for  the  death 
of  a  fireman,  brought  for  tiie  benefit  of  his  in- 
fant daughter,  the  fonrt  should  not  have  sub- 
mitted the  question  whether  the  child  had  the 
right  to  expect  pecuniary  assistance  from  her 
father  bad  be  lived,  shace  the  law  gave  her 
such  right,  imposing  on  her  father  the  duty  of 
complying  with  it 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  i  141;    Dec.  Dig.  <&s>l03(4).] 

10.  Death  «sa96(3)— Actions— Dahages—Ex- 

FECTATIONB  of  MiNOB  DEPENDENT. 

In  an  action  against  a  railroad,  under  the 
federal  Employers'  Liability  Act,  for  death  of 
its  fireman,  bronght  for  the  benefit  of  his  in- 
fant daughter,  the  sum  which  plaintiff  was  enti- 
tled to  recover  for  her  was  properly  limited  to 
what  she  had  reasonable  expectetions  of  re- 
ceiving from  her  father,  if  his  death  had  not 
been  occasioned. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §{  111,  112;   Dec  Dig.  «=»95(3).] 

11.  Dkath    •B»95(3)-p-AcTi0NB— Damaoes. 

In  an  action  against  a  railroad  company, 
under  the  federal  £&iployers'  Liability  Act,  for 
death  of  its  fireman,  brought  for  the  benefit  of 
his  minor  daughter,  plaintiff  could  recover  for 
the  child  only  the  actual  pecuniary  loss  re- 
sulting to  her,  and  not  for  the  money  value 
"of    that   care,    counsel,    training,    and    educa- 
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don"  which  she  might  h«ye  rMeired  from  her 
father  had  he  lired. 

[Ed.  Note.— For  other  casea,  see  Death,  Cent 
Di«.  H  111,  112;    Dec.  Dif.  <Ss>96(3).l 

Appeal  from  Circuit  Court,  McCreary 
Connty. 

Suit  by  I.  W.  Davis,  administrator  of  the 
estate  of  Oscar  Daris,  deceased,  against  the 
Cincinnati,  New  Orleans  ft  Texas  Pacific 
Railway  Company.  From  a  Judgment  for 
plaintUC,  he  appeals,  and  defendant  cross- 
appeals.  Judgment  reversed  on  appeal,  with 
directions  to  grant  plaintiff  a  new  trial,  and 
affirmed  on  the  cross-appeal. 

Robert  Harding,  B.  V.  Puryear,  and  Jolm 
W.  RawUngs,  all  of  Danville,  and  Stephens  & 
Steely,  of  Williamsburg,  Jno.  W.  Sampson, 
of  Whitley  City,  and  J.  M.  Perkins,  of  Bum- 
side,  for  appellant  B<dward  Colston  and 
John  Galvin,  both  of  Cincinnati,  Ohio,  Tye, 
Siler  ft  Gatliff,  of  WilUamsburg,  and  H. 
M.  Cllne,  of  Whitley  City,  for  appeUee. 

THOMAS,  3.  On  November  14, 1913,  Oscar 
Davis,  who  was  then  21  yean  of  age,  was 
Icilled  by  the  wrecking  of  a  passenger  train, 
<»using  the  engine  to  overturn  and  fall  on 
him,  producing  instant  death.  The  train 
was  being  operated  by  the  defendant,  appel- 
lee, Cincinnati,  New  Orleans  &  Texas  Pa- 
cific Railway  Ccnnpany,  and  the  decedent  was 
the  fireman  thereon.  The  accident  occurred 
about  800  yards  north  of  a  small  town  in 
Tennessee,  called  Annadell,  and  the  wreck 
was  produced  by  the  engine  In  some  way  get- 
ting off  the  track  and  running  off  on  the  side 
of  a  dump,  resulting  in  its  being  turned  over, 
as  stated.  The  train  consisted  of  several 
passenger  coaches,  and  was  a  fast  passenger 
train,  known  as  the  Royal  Palm.  It  was  go- 
ing south  at  the  time,  which  was  between 
3  and  3:30  in  the  afternoon  of  that  day,  and 
the  derailment  occurred  about  the  middle  of 
a  cut,  through  which  the  road  ran  on  about  a 
six-degree  curve  toward  the  east,  and  the 
proof  shows  the  engine  left  the  track  from 
the  east  or  inside  rail  of  the  curve.  I.  W. 
Davis,  father  of  the  deceased,  qualified  as 
his  administrator,  and  filed  this  suit,  which 
was  brought  under  the  federal  Employers' 
Liability  Act,  to  recover  the  damages  which 
the  alleged  dependents  in  the  petition  sus- 
tained on  account  of  his  decedent's  death. 
The  negligence  of  the  defendant,  which,  it  is 
charged,  produced  the  death  is  stated  to  be 
the  excessive  and  reckless  rate  of  speed  at 
which  the  train  was  running  at  that  particu- 
lar place,  over  a  curve,  and  that  the  defend- 
ant had  negligently  permitted  its  track,  at 
that  particular  place,  to  become  greatly  out 
of  repair  and  dangerous  for  the  purpose  of 
operating  trains  over  it  The  negligence 
charged  on  tills  point  is  that  the  ties  through 
the  curve  and  at  the  point  where  the  train 
jumped  the  track  were  so  decayed  that  they 
did  not  bold  the  spikes  fastening  the  rails  of 
the  track,  and  the  latter  were  thereby  per- 


mitted to  spread,  or  In  mme  way  cause  the 
wheels  of  the  engine  to  mount  the  rail,  re-  ' 
suiting  In  the  wreck,  followed  by  the  death  of 
the  fireman.  It  is  alleged  in  the  petition  that 
the  decedent  left  surviving  him  as  depend- 
ents, and  for  whose  benefit  the  suit  was 
brought,  an  infant  daughter,  Ruth  Davis,  who 
was  at  that  time  about  3  years  old,  and  his 
mother,  who  at  that  time  was  a  married  wo- 
man, and  whose  husband  was  living,  he 
being  the  appellant  here,  and  she  being  the 
mother  at  that  time  of  several  living  children, 
whose  ages  ranged  from  5  years  to  20  years, 
several  of  whom  are  employed  in  reasonably 
remunerative  positions,  the  husband  liimself 
being  employed  at  a  salary  of  $30  per  month. 
The  answer  is  a  traverse  of  the  allegations 
of  the  i>etltion,  one  paragraph  of  which 
pleads  the  i>endency  of  a  suit  brought  for  the 
same  cause  of  action,  in  the  same  court,  by 
one  Wheeler  Chltwood  as  administratrix  of 
the  deceased ;  but  jifter  the  filing  of  the  an- 
swer, that  suit  was  dismissed,  as  the  con- 
troversy l)etween  the  two  personal  represen- 
tatives was  finally  determined  in  favor  of 
the  appellant  herein.  The  petition  prayed 
for  the  recovery  of  a  Judgment  of  ^,000, 
but  upon  trial  the  Jury  returned  a  verdict 
against  the  defendant  for  the  sum  of  $2,000, 
from  which  the  plaintiff  prosecutes  this  ap- 
peal, and  def«idant  has  obtained  in  this 
court  a  crosa-appeaL 

The  chief  errors  urged  upon  us  on  behalf 
of  the  appellant  are  Incompetent  evidence  al- 
lowed to  be  introduced  before  the  Jury  by  the 
defendant  over  plalntifTs  objections,  and  im- 
proper instructions  to  the  Jury,  likewise  over 
his  objections,  and  that  the  damages  are  In- 
adequate under  the  proof. 

The  chief  point  raised  by  the  cross-appeal 
is  tliat  there  was  not  sufficient  evidence  to 
show  the  negligence  on  behalf  .of  defendant 
complained  of  in  the  petition,  and  that  its 
motion  for  a  directed,  verdict  should  have 
prevailed.  We  wiU  first  consider  the  point 
raised  by  the  cross-appeal. 

[1]  Several  witneiises,  who  arrived  at  the 
scene  of  the  wreck,  within  a  very  short  time 
thereafter,  stated  that  they  observed  the 
track,  which  was  considerably  torn  up,  and 
they  noticed  along  through  the  cut  quite  a 
number  of  decayed  and  rotten  ties;  other 
vritnesses  testified  that  a  short  time  before 
the  wreck  they  had  observed  some  of  the 
ties  along  about  where  the  train  left  the 
track,  which  was  about  the  middle  of  the  cut 
as  well  as  the  curve,  and  that  they  appeared 
to  them  to  t>e  in  an  unsound  condition.  It 
Is  shown  by  the  track  walker  that  he  had, 
on  some  occasions,  the  last  of  which  was 
within  a  few  days  of  the  wreck,  discovered 
that  the  spikes  through  the  cut  had,  to  some 
extent,  become  released,  and  had  pulled  out 
from  the  ties  something  near  a  quarter  of 
an  inch,  and  that  he  at  the  time  set  the 
spikes,  which  means  that  he  drove  them  up. 
It  is  shown,  however,  by  this  and  other  wit- 
nesses for  the  defendant,  that  aroond  curves. 
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such  consequences  are  liable  to  occur,  even 
though  the  tie  Is  in  a  perfectly  safe  and 
sound  condition.  It  is  shown  by  the  section 
foreman  that  within  a  week  or  ten  days  pre- 
vious to  the  wreck  he  had  done  some  track 
work  over  this  portion  of  the  road,  but  that 
It  did  not  consist  in  anything  relating  to 
ties — it  was  rounding  up  the  bed  of  the  track 
with  either  ballast  or  earth — but  he  says  that 
on  that  occasion  he  did  not  observe  any  defec- 
tive ties.  It  is  furthermore  shown  by  the  wit- 
ness that  in  July,  1012,  he  placed  under  the 
track  through  the  cut  290  new  ties,  and  that 
this  wag  slightly  more  than  one-half  of  the 
ties  under  the  track  covered  by  the  distance 
of  the  cut  and  curve.  It  is  not  shown  by  him 
in  what  particular  part  of  the  curve  or  track 
he  placed  these  new  ties,  and  he  says  he 
does  not  know  how  long  the  remaining  ties 
which  he  did  not  remove  had  been  In  service. 
Practically  the  same  testimony  was  given 
by  the  roadmaster,  under  whose  charge  was 
that  particular  part  of  defendant's  road.  The 
defendant  introduced  no  testimony  as  to  the 
speed  of  the  train  at  the  time  of  the  acdde&t, 
but  the  plaintiff  Introduced  two  or  three 
witnesses,  who  gave  it  as  their  opinion  that 
the  train  was  running  at  a  rate  of  speed  be- 
tween 75  and  80  miles  an  hour.  It  is  shown 
that  at  this  place  the  curve,  while  not  of 
the  sharpest  character,  is  quite  an  abrupt 
one.  While  we  have  not  gone  into  the  de- 
tails, what  has  been  related  Is  the  substance 
of  the  testimony  on  these  two  vital  Issues. 
Even  if  it  be  true  that  the  evidence  prepon- 
derates to  the  effect  that  there  was  no  neg- 
ligence shown  as  to  the  careless  maintenance 
of  the  track  at  that  place  because  of  defec- 
tive ties,  still,  under  repeated  ralings  of  this 
and  other  courts,  there  was  sufficient  evi- 
dence to  submit  this  issue  to  the  jury,  and 
Its  verdict  upon  that  .issue  is  not  so  flagrant- 
ly against  the  evidence  as  to  warrant  ns  in 
setting  aside  the  verdict  on  that  ground. 

[2]  In  regard  to  the  alleged  reckless  speed 
of  the  train,  it  may  be  stated  generally  that 
the  only  limitation  imposed  upon  carriers  as 
to  the  speed  at  which  it  may  run  its  trains  in 
rural  territory  is  that  it  shall  not  be  so 
great  as  to  Indicate  great  recklessness  and  an 
utter  disregard  of  the  safety  of  others, 
especially  those  upon  the  train.  Wh«i  an  ac- 
cident occurs  at  a  time  when  the  speed  is 
of  the  character  indicated,  a  Jury  would  be 
well  warranted  in  fastening  upon  the  car- 
rier the  blame  therefor.  Whether  there  was 
such  speed,  and,  if  so,  whether  it  contributed 
to  produce  the  accident,  are  iieculiarly  ques- 
tions f9r  the  Jury,  under  appropriate  in- 
structions. We  are  therefore  convinced  that 
the  evidence  on  this  issue  of  negligence  was 
sutfldent  to  authorise  submission  of  the  ques- 
tlond  to  the  Jury. 

[S,  4]  Considering  the  points  urged  for  a 
reversal  by  the  plaintiff  in  the  order  men- 
tioned above,  we  find  that  the  deceased, 
about  2  years  before  his  death,  had  been  di- 
vorced, by  a  decree  of  the  Whitley  Clrcnlt 


Court,  from  his  wife,  whose  name  previous  to 
her  marriage  to  the  deceased  was  Wheeler 
Chitwood,  and.  the  divorce  Judgment  restored 
her  to  that  name.  The  parties  lived  together 
but  a  short  while.  After  the  separation  there 
was  born  to  the  wife  as  a  result  of  their  mar- 
riage the  female  child,  Ruth  Davis,  one  of  the 
dependents  for  whose  benefit  the  suit  Is 
brought  By  the  Judgment  of  divorce  the 
wife  was  given  the  custody  of  the  child,  and 
the  deceased,  who  was  the  defendant  in  that 
suit,  was  adjudged  and  ordered  to  pay  his 
wife  the  sum  of  $300  in  support  of  their  in- 
fant child.  This  sum  he  was  ordered  to 
pay  in  installments  of  $25  every  three 
months.  There  is  nothing  said  in  the  Judg- 
ment Indicating  that  this  Is  the  only  sum 
which  he  will  ever  be  called  upon  to  pay  in 
support  of  his  child,  and  it  is  a  well-known 
rule  of  law  in  this  state  that  such  Judgments 
may  be  opened  up  at  any  time,  by  appropriate 
proceedings,  and  additional  allowances  made, 
if  the  proof  on  such  proceedings  Justifies  it. 
Moreover,  the  child  was  not  a  party  to  that 
proceeding,  and  the  Judgment  ordering  the 
allowance  la  by  no  means  binding  on  it  Not- 
withstanding these  facts,  the  defendant  was 
permitted  to  introduce  the  Judgment  and 
read  It  to  the  Jury  upon  the  trial,  over  the 
objections  of  the  plaintiff.  We  think  this 
serious  error.  As  we  shall  hereafter  see,  the 
child,  as  a  dependent  upon  its  father,  was 
entitled  to  recover  the  pecuniary  benefits, 
which,  as  manifested  by  the  proof,  it  bad  a 
right  to  expect  from  its  father,  who  was 
under  a  legal  obligation  to  support  and  sup- 
ply it  with  necessities  during  its  infancy, 
and  these  benefits  cannot  in  the  least  be 
augmented  or  diminished  by  a  Judgment  in 
a  collateral  proceeding  to  which  the  person 
entitled  to  them  was  in  no  sense  a  party. 
Whatever  effect  the  Judgment  might  have  as 
between  the  husband  and  wife  in  regard  to 
any  sums  which  he  might  be  adjudged  to  pay 
her  cannot  affect  the  rights  of  the  child 
which  It  may  have  In  the  continued  life  of  its 
father.  We,  therefore,  think  that  the  objec- 
tions of  plaintiff,  in  this  particular,  are  well 
taken. 

Plaintiff's  objections  to  the  instructions 
are:  (a)  That  they  refused  to  submit  the 
light  of  the  mother  of  deceased  to  recover; 
(b)  that  they  submitted  to  the  Jury  the  ques- 
tion as  to  whether  the  defendant,  as  well  as 
deceased,  was  at  the  time  engaged  In  inter- 
state commerce;  (c)  that  they  submitted  to 
the  Jury  the  issue  of  contributory  negligence 
on  behalf  of  deceased,  with  directions  to 
diminish  the  damages  if  the  Jury  should  find 
such  contributory  negligence  on  his  part; 
and  (d)  that  they  submitted  to  the  Jury  the 
question  as  to  whether  the  daughter  of  de- 
ceased, Buth  Davis,  was  a  dependent  upon 
him,  and  had  a  ri^t  to  expect  pecuniary  as- 
sistance from  him. 

[S,  •]  tVe  have  heretofore  seen  what  the 
proof  shows  relative  to  the  mother  of  the  de- 
ceased.   Aside  from  what  we  have  already 
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stated.  It  is  shown  that  after  the  divorce  the 
deceased  carried  his  trunk  to  the  home  of 
his  parents,  and  made  that  hla  headquarters, 
but  that  he  was  not  at  home  except  at  Infre- 
quent Intervals,  and  would  be  there  but  a 
short  while.  However,  upon  occasions  he 
would  donate  to  his  mother  small  sums  ac- 
cording to  the  proof,  which  were  trifling  In 
amount,  and  all  of  which  seems  to  have  been 
the  result  of  affection  for  his  mother  more 
than  a  recognition  of  any  obligation  to  her 
in  the  way  of  support  or  maintenance.  Be- 
sides, she  was  supplied  with  the  necessities 
of  life  through  the  earnings  of  her  other  chil- 
dren and  her  husband  to  a  degree  much  in 
advance  of  the  average  parent.  But,  aside 
from  this,  the  act  of  Congress  under  which 
this  suit  is  brought  says: 

"The  action  may  be  brought  for  the  benefit  of 
the  surviving  widow,  or  husband,  and  children 
of  such  employ^,  and  if  none,  then  of  such 
employe's  imrents,  and  if  none,  then  the  next 
of  kin  dependent  upon  such  employ^." 

Mr.  Thornton,  in  his  work  on  tlie  federal 
Employers'  Liability  Act,  on  page  221,  in  dis- 
cussing those  for  whose  benefit  the  suit  may 
be  brought  under  the  act,  says: 

"In  case  of  the  death  of  the  injured  employe, 
Iiis  personal  representative  brings  the  action 
for  tiie  benefit  of  those  surviving  him,  and  they 
are  entitied  to  the  proceeds  of  any  judgment  re- 
covered, in  the  following  order,  viz.:  First,  the 
surviving  widow  or  husband  and  children  of  the 
employ^;  second,  if  there  be  no  widow,  huB- 
t>and  or  cliildren,  then  for  the  benefit  of  the 
employe's  parents.  •  •  •  If  there  be  per- 
sons of  the  first  class,  then  all  the  persons  of 
the  second  and  tlilrd  clasaes  are  excluded." 

This  statement  Is  fortified  by  federal  opin- 
ions wliicb  we  do  not  deem  it  necessary  to 
discuss,  because  we  are  convinced,  for  two 
reasons,  the  mother  of  deceased  is  not  enti- 
tled to  recover  anything  in  this  case;  they  be- 
ing that  the  proof  fails  to  show  any  pecun- 
iary expectations  by  her  from  her  deceased 
son,  and  tlie  other  that  the  right  of  a  parent 
under  the  act  to  recover  for  the  death  of  a 
child  Is  subordinated  to  the  rij^t  of  the  wid- 
ow or  child  of  the  person  Idlled  to  recover 
for  such  death,  L  e.,  if  there  be  a  surviving 
widow  or  surviving  child  or  children,  the 
action  sliall  be  maintained  exclusively  for 
their  l>eneflt,  and  to  the  exclusion  of  the 
other  classes  of  beneficiaries  named  therein. 

[7]  Inasmuch  as  the  pleadings  admitted 
and  the  proof  showed  that  the  defendant  Was 
engaged  in  interstate  commerce,  and  that  the 
wrecked  train  upon  which  the  deceased  was 
employed  was,  at  that  time,  making  an  inter- 
state trip,  we  see  no  room  for  the  submission 
of  this  question  to  the  jury,  although  it  was 
evidently  harmless  error. 

[I]  There  is  absolutely  no  proof  of  any 
fact  or  drcnmstance  looking  to  the  estatv 
lishment  of  any  negligence  on  behalf  of  the 
deceased.  If  the  train  was  running  at  an  ex- 
cessive and  reckless  rate  of  speed  the  jury 
might  have  erroneously  concluded  that.  Inas- 
much as  the  deceased  was  working  with  the 
engineer,  and  in  a  way-  assisting  to  propel 


the  train,  he  may  have  been  somewhat  to 
blame  for  this  rate  of  speed.  Sucb  a  con- 
clusion would  have  been  entirely  nnjnstlfl- 
able  from  any  fact  proven  by  the  testimony ; 
but,  having  had  their  attention  called  by  the 
court  to  the  contributory  negligence  of  the 
deceased,  the  jury  may  have  concluded  tbat 
the  court  saw  something  in  the  evidence  Jus- 
tifying the  instruction,  and,  inasmuch  as  it 
allowed  a  diminishing  of  the  damages,  sndi 
effect  may  have  been  given  to  it  We  are 
the  more  impressed  with  this  possible  con- 
sequence of  the  error  in  giving  the  inatmo 
tion  when  we  consider  the  size  of  the  verdict 
returned.  But,  as  there  is  to  be  another  trial, 
we  will  not  further  comment  upon  this  point, 
except  to  say  that,  under  the  circumstances, 
we  think  it  was  prejudicial  error  to  have 
given  any  instruction  on  the  question  of  con- 
tributory negligence,  or  to  liave  allowed  the 
jury  the  right  to  dilmlnish  the  damages  by 
reason  thereof.  We  do  not  see  anything  in 
the  case  of  L.  &  N.  Ry.  Oo.  v.  Massie's 
Adm'r,  138  Ky.  449,  128  S.  W.  380,  to  which 
our  attention  is  called,  as  militating  against 
these  views.  The  facts  therein,  under  which 
the  consequences  of  a  submission  to  the  Jury 
of  a  false  issue  were  discussed,  are  oitirely 
different  from  what  they  are  here. 

[1, 10]  Complaint  is  made  of  the  Instmction 
because  it  made  the  right  of  the  Infant  child 
of  the  deceased,  Ruth  Davis,  to  benefits  de- 
pendent upon  whether  "it  had  the  right  to 
expect  any  pecuniary  assistance  from  him," 
and  if  the  jury  found  that  she  had  such  right, 
then  the  amount  of  recovery  should  be  meas- 
ured by  the  jury,  and  they  should  return  such 
a  sum  as  It  might  believe  "she  bad  reasonaUe 
expectations  of  receiving  from  said  Davis 
if  his  death  liad  not  been  so  occasioned.' 
In  other  words,  it  is  complained  of  this  in- 
struction that  it  submits  to  the  jury  the 
question  as  to  whether  Ruth  Davis  had  the 
right  to  expect  any  pecuniary  assistance 
from  her  father  if  he  had  lived,  when,  as  a 
matter  of  fact,  he  was  under  legal  obliga- 
tions to  support  her  at  least  until  she  be- 
came 21  years  of  age.  The  position  is  taken 
that  as  a  matter  of  law  she  had  a  right  to 
expect  such  pecuniary  assistance.  In  this 
position  we  are  inclined  to  agree,  at  least 
as  to  such  assistance  as  the  father  might 
be  financially  able  to  render  during  the 
minority  of  his  cliild.  We  do  not  think  the 
court  should  have  sulxnitted  the  questicHi  as 
to  whether  Ruth  Davis  had  the  right  to  ex- 
pect sudi  pecuniary  assistance,  Itecause,  ac- 
cording to  our  view,  the  law  gave  to  her  that 
right,  and  Imposed  upon  her  father  the  duty 
to  comply  with'  it.  However,  we  are  con- 
vinced that  the  sum  which  the  plaintiff  was 
entitled  to  recover  for  her  was  properly 
limited  to  what  "she  had  reasonable  expecta- 
tions of  receiving  from  her  father  if  his 
death  had  not  been  occasioned,"  because  the 
sum  which  she  might  have  reasonably  expeiA- 
ed  from  Iilm  is  largely  dependent  upon' Us 
earning  capacity  and  consequent  ability  to 
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supply  the  necessities  of  his  daughter.  What 
sum  a  child  might  be  reasonably  expected 
to  receive  In  one  case,  under  certain  facts, 
would  be  entirely  different  In  another  case, 
under  different  facts,  and  so  we  think  this 
statement  In  the  Instruction  furnishes  a  pr<^ 
er  crlteil(Hi  by  which  the  Jury  should  be 
guided  in  measuring  the  size  of  their  verdict. 
The  rule  announced  In  the  case  of  Onlf, 
Colorado  &  Santa  Vd  Ry.  Co.  v.  McGlnnls, 
228  n.  S.  173,  83  Sup.  Ct.  426,  67  L.  Ed.  78S, 
In  no  way  militates  against  the  position  we 
have  assumed  herein.  In  that  case  the  de- 
cedent left  a  widow  and  four  ctiildren,  one 
of  whom  was  married  and  residing  with  her 
husband.  There  "was  neither  allegation  nor 
evidence  that  that  surviving  child  was  either 
dependent  upon  or  had  .any  reasonable  ground 
for  expecting  any  pecuniary  benefit  from  a 
continuance  of  the  decedent's  life."  The 
court,  therefore,  held  that  it  was  error  to 
submit  to  the  Jury  the  right  of  such  child  to 
any  recovery.  The  position  of  the  child,  Ruth 
Darls,  in  this  record  is  entirely  different. 
We  think  that  the  court  should  not  ^ave  sub- 
mitted to  the  Jury  the  question  as  to  whether 
the  infant  child  had  a  right  to  expect  pecun- 
iary assistance  from  the  continued  life  of 
her  father  for  the  reason  stated. 

[11]  In  the  Instruction  upon  the  measure- 
ment of  -damages  the  Jury  were  told  this: 

"In  fixing  the  amount  of  the  loas  of  the  in- 
fant Ruth  Davis  on  account  of  the  wrongful 
death  of  the  said  Oscar  Davis,  her  father, 
if  any,  you  may  take  into  consideration 
the  money  value,  if  any,  of  that  eare,  counsel, 
training,  and  education.  If  anv,  which  the  said 
Ruth  Davis  might  reasonably  have  received 
from  him,  and  which  can  only  be  supplied  by 
the  service  of  another  for  compensation,  and 
of  which  she  has  been  deprived  by  the  wrongful 
death  of  her  father,  Oscar  Davis,  if  any,  and 
basing  your  finding,  if  any,  only  upon  the  evi- 
dence In  this  case." 

It  has  been  repeatedly  held  by  the  Su- 
preme Court  of  the  United  States  that  the 
only  Item  of  loss  to  the  persons  for  whom  this 
character  of  action  Is  brought  that  may  be 
conddered  by  the  Jury  in  rendering  its  ver- 
dict Is  "the  actual  pecuniary  loss  resulting 
to  the  particular  person  or  persons  for  whose 
benefit  an  action  is  given."  Gulf,  Colo.  & 
Santa  r«  Ry.  Co.  v.  McOinnis,  228  U.  S.  173, 
33  Sup.  Ct  426,  67  L.  Ed.  786;  Mich.  Cen- 
tral R.  R.  Co.  V.  Vreeland,  227  U.  S.  89,  33 
Sup.  Ct.  192.  67  I*  Ed.  417,  Ann.  Cas.  19140, 
176;  American  R.  R.  Co.  v.  Dldrlcksen,  227 
U.  S.  146,  83  Sup.  Ct  224,  67  L.  Bd.  466 ;  C.  & 
O.  Ry.  Co.  V.  Kelly,  241  U.  S.  485,  38  Sup. 
Ct  630,  60  U  jiid.  1111  (decided  June  5, 1916). 
Under  this  well-establl^ed  rule,  as  laid  down 
by  the  Supreme  Court,  it  is  manifest  that  no 
recovery  can  be  had  for  the  matters  con- 
tained in  the  excerpt  whldi  we  have  made 
from  the  court's  Instruction  given  upon  the 
trial,  and  upon  another  trial  this  portion  of 
It  should  be  eliminated,  and  the  instructions 
made  to  conform  to  our  views,  as  herein  ex- 
pressed. 


For  the  reasons  indicated,  tbe  Judgment  is 
reversed  on  the  appeal,  with  directions  to- 
grant  the  plaintiff  a  new  trial,  and  it  Is  af- 
firmed on  the  cross-appeaL 


WILLIAMSON  et  al.  v.  LOWB  et  aL 
(Court  of  Appeals  of  Eentudr-    Nov.  8, 1916.) 

1.  Deeds  «=»211(1,  4)— Capacitt  or  Gran- 
To»— Undue  Irflubnce — Bvidbncb— Sum- 

CIENCT. 

BiVidence  keld  to  show  that  the  grantor  was 
mentally  incompetent  to  convey,  and  was  un- 
duly influenced  by  one  of  the  grantees. 

[E^.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  637-642,  647;   Dec.  Dig.  «=9211(l,4).] 

2.  Deeds  «=»211(4)— OAPAcrrr  of  Gbantob— 
Undue  Influence— Bvidknob— Sufmcien- 
ox— HosriLiTT  TO  Childben. 

That  crantor  advanced  to  certain  children 
about  ¥l,oOO  each,  and  deeded  to  three  others 
lands  worth  $75,000,  |16,000  and  $16,000,  re- 
q>ectively,  is  strong  evidence  of  hostile  feeling 
to  some  of  them. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  641,  642;   Dec.  Dig,  «=»211(4).] 

3.  Deeds  «=»196(3)— Capacitt  of  Gbanto»— 

BUBDEN  OF  PBOOF. 

Where  grantor  advanced  to  certain  children 
about  $1,600  each,  and  deeded  to  three  others 
lands  worth  $75,000,  $16,000,  and  $15,000,  re- 
spectively, and  the  child  receiving  the  $75,000 
piece  was  constantly  in  attendance  on  the  gran- 
tor, who  was  partially  par&lyzed  and  of  weak 
mentali^,  such  grantee  had  the  burden  of 
showing  that  the  transaction  was  fair. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  649;   Dec.  Dig.  «=>106(3).] 

4.  Descent  and  DisTsiBtrriON  «=>00(1)  — 
Fbaudulent  Convetances— Remedy— Who 
Mat  Sub. 

Though  a  father's  deed  to  his  wife  was  for 
the  purpose  of  defrauding  creditors,  and  might 
as  between  himself  and  wife,  raise  a  trust  for 
his  benefit  his  children  could  not,  after  his 
death,  urge  such  fact  as  ground  for  setting  it 
aside,  since  he  could  not  himself  have  done  so 
while  living. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distiibution,  Cent  Dig.  H  361,  862,  368,  376; 
Dec.  Dig.   <8=>90(1).] 

6.  Descent  and  Distbibution  «s»106— Ad- 

VANCBICBNTS— FOKM  OF  ReIOEDT. 

Whether  advancements  to  certain  children 
were  intended  to  be  in  full  of  their  prospective 
shares  is  a  matter  for  determination  on  final 
distribution,  and  not  in  an  action  to  set  aside 
deeds  to  other  children  as  fraudulent 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Diistribution,  Cent  Dig.  H  416,  423;  Dec.  Dig. 
®=>106.] 

Appeal  from  Circuit  Court  Pike  County. 

Two  actions  by  Octavla  Lowe  Williamson 
and  others  against  Tandy  B.  Lowe  and  oth- 
ers, and  against  Elizabeth  Lowe  and  others, 
which  were  consolidated.  From  Judgment 
dismissing  both  actions,  plaintiffs  appeal.  As 
to  the  second  Judgment  as  to  Elizabeth 
Lowe,  affirmed,  and  as  to  the  other,  reversed 
and  remanded,  with  directions. 

Stratton  &  Stephenson,  of  Plkeville,  for 
appellants.  York  &  Johnson,  of  PlkevlUe,  for 
appellees. 
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SBTTIiE,  J.  Thlfl  appeal  is  prosecuted 
from  a  Judgment  of  the  Pike  circuit  court, 
rendered  in  two  actions  on  Its  equity  docket 
that,  following  the  completion  of  the  issues 
in  each,  were  consolidated,  heard  together, 
and  disposed  of  by  the  one  judgment  Eadi 
of  the  actions  was  instituted  by  the  appel- 
lants, some  of  whom  are  children,  others 
grandchildren,  and  all  of  them  heirs  at  law 
of  O.  M.  B.  Lowe,  who  died  In  Pike  county 
November  27,  1911,  Intestate.  One  of  these 
actions  was  brought  against  the  appellees 
Tandy  B.  IiO.we,  J.  M.  Lowe,  and  Alice  Lowe 
Step,  who  are  also  children  and  heirs  at  law 
of  O.  M.  B.  Lowe,  deceased,  seeking  to  set 
aside  three  certain  deeds,  one  to  each  of  the 
appellees,  executed  by  O.  M.  B.  Lowe  August 
21,  1909,  on  the  grounds  that  the  grantor,  at 
the  time  they  were  made,  was  moitally  in- 
capable of  understanding  the  transactions, 
and  that  their  execution  was  procured  by 
means  of  fraud  and  duress  then  practiced 
and  exercised  upon  blm  by  appellees.  The 
other  action  was  against  the  appellee  Eliza- 
beth Lowe,  widow  of  O.  M.  B.  Lowe,  and 
the  appellees  Tandy  B.  Lowe,  J.  M.  Lowe, 
and  Alice  Lowe  Step,  in  which  it  was  sought 
to  set  aside  a  deed  conveying  certain  lands, 
made  to  Elizabeth  Lowe  by  the  decedent  De- 
cember 14,  1900 ;  the  grounds  of  attack  upon 
this  deed  being  ibat  he  ^as  mentally  in- 
competent to  make  it;  that  it  was  without 
consideration,  and  only  invested  the  grantee 
with  the  title  as  trusee  to  the  lands  conveyed 
for  the  benefit  of  the  grantor  who,  as  alleged, 
continued  until  bis  death  to  claim  the  lands 
as  his  own,  and  together  with  his  wife  con- 
veyed parts  thereof  to  their  children,  the  ap- 
pellees Tandy  B.  Liowe,  J.  M.  Lowe,  and 
Alice  Lowe  Step  by  the  deeds  made  them 
August  21st,  1909.  The  material  allegations 
of  the  petition  In  each  case  were  denied  by 
the  answers  filed  thereto.  By  the  judgment 
appealed  from  the  petition  In  each  of  the  con- 
solidated actions  was  dismissed,  and  appel- 
lees awarded  their  costs. 

The  evidence  appearing  in  the  record  is 
voluminous  and  conflicting,  that  of  appel- 
lants conducing  to  prove  that  at  the  time 
of  the  execution  by  the  decedent,  August  21, 
1909,  of  the  three  deeds  to  the  appellees 
Tandy  B.  Lowe,  J.  M.  Lowe,  and  Alice  Lowe 
Step,  respectively,  he  was,  if  not  of  unsound 
wind,  so  weak  of  body  and  mind  as  to  render 
him  incapable  of  understanding  the  meaning 
of  the  deeds  or  the  character  or  extent  of 
the  lands  conveyed ;  that  in  1904  or  1905  O. 
M.  B.  liOwe  had  a  stroke  of  paralysis,  which 
for  a  time  confined  him  to  his  bed,  and  from 
the  effects  of  which  he  did  not  thereafter 
recover ;  that  the  stroke  made  of  him  a  crip- 
ple, and  so  Impaired  his  mental  faculties  as 
to  greatly  weaken  his  mind  and  will  power; 
that  he  was  thereafter,  and  until  the  time 
of  bis  death,  subject  to  aberrations  or  delu- 
sions of  mind,  and  would  at  times  imagine 
that  he  was  under  arrest  and  cry  out,  "Don't 


tie  ine ;  I  will  give  up" ;  that  he  would  fre- 
quently imagine  himself  at  some  place  other 
than  his'  home,  and  once  was  seen  to  attemjA 
to  go  tbroQgh  a  fence  on  his  premises  at  a 
place  where  there  was  no  gate ;  and  that  his 
son,  the  appellee  Tandy  B.  Lowe,  at  such 
times  had  to  walk  him  about  the  premises, 
point  out  the  graveyard  to  him,  a  familiar 
walnut  tree,  and  show  him  the  house,  to  con- 
vince him  that  it  was  his  house  and  make 
him  satisfied  to  accept  and  enter  It  as  his 
home.  On  one  occasion  when  visited  by  his 
daughter,  the  appellant  Octavla  Willittnson, 
about  the  time  of  the  execntion  of  the  deeds, 
he  insisted  that  she  was  Mrs.  Harris,  bis  old- 
est daughter.  At  various  times  he  would 
fail  to  recognize  his  oldest  neighbors  and 
friends  when  they  would  call  to  see  him,  and 
had  to  be  told  Iqr  bis  wife  who  they  were; 
He  would  also  at  times  claim  that  the  ap- 
pellee Elizabeth  Lowe  was  not  his  wife  or 
the  mother  of  his  children,  and  that  some 
one  was  taking  his  stock  or  worrying  it. 
On  another  occasicxi  he  was  seen  trying  to 
put  his  handkerchief  In  his  horse's  month  and 
claimed  that  in  so  doing  he  was  bridling  the 
animal.  The  delusions  of  mind  deferred  to 
began  with  the  paralytic  attack  suffered  by 
the  decedent,  and  many  of  them  manifested 
themselves  about  the  time  the  deeds  to  the 
appellees  were  made  and  during  the  month  of 
their  execution.  Appellants'  evidence  also 
tended  to  prove  that  previous  to  the  paralytic 
attack  be  seemed  to  manifest  the  usual  pa- 
rental attectlon  for  the  appellants  and  to  be 
interested  in  their  welfare.  Indeed  he  gave 
to  each  of  them  when  they  married  and 
wished  to  establish  homes  of  their  own,  small 
tracts  of  land,  and  in  some  Instances,  if  pre- 
ferred, money;  but,  without  apparent  cause, 
after  the  Illness  resulting  in  his  paralysis,  he 
seemed  to  have  lost  all  affection  for  them 
and,  in  fact,  assumed  towards  them  an  atti- 
tude of  positive  hostility,  which  continued 
until  his  death,  and  was  so  pronounced  that 
their  visits  to  his  home  were  rendered  em- 
barrassing by  his  Indifference.  It  also  ap- 
pears from  appellants'  evidence  that  the  three 
appellees  to  whom  the  deeds  in  questi<ni  were 
made  lived  with  or  near  their  father,  O.  M. 
B.  Iiowe,  and  that  Tandy  B.  Lowe  was  his 
favorite  among  all  his  children;  that  the 
latter  lived  with  his  father  prior  to  and  when 
the  deeds  in  question  were  executed  and  un- 
til his  death,  was  intrusted  with  his  money 
and  the  management  of  his  estate,  and  had 
the  use  of  the  money  without  being  required 
by  his  father  to  account  therefor. 

Down  to  the  time  of  the  paralytic  attack 
the  life  of  O.  M.  B.  Lowe,  according  to  the 
evidence,  had  been  one  of  unusual  activity. 
The  fact  that  he  reared  and  provided  for 
the  11  children  bom  to  himself  and  wife, 
and,  in  addition,  accumulated  a  very  consid- 
erable estate,  consisting  mainly  of  lands, 
convincingly  shows  that  he  was,  prior  to  the 
paralytic  attack,  at  least  possessed  of  a 
fairly  good  mind,  excellent  Judgment,  and 
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strong  will  power,  and  also  that  be  was 
both  frugal  and  indnstrlons.  Several  years 
before  his  Illness  and  death  he  became  in- 
volved in  litigation  with  the  heirs  of  one 
GofT  over  a  large  tract,  or  several  tracts,  of 
land,  of  which  he  and  they  both  claimed  to 
be  the  owners.  The  litigation  extended  over 
several  years  In  the  Pike  circuit  court  and  in 
the  Court  of  Appeals,  and  though  the  action 
was  won  and  the  lands  in  controversy  re- 
covered by  him  in  the  end.  It  was  not  decided 
until  shortly  before  his  death.  This  pro- 
tracted Utlgation  put  him  to  great  exxwnse, 
gave  him  much  worry,  and  doubtless  helped 
to  cause  the  paralytic  attack  and  subsequent 
illness  which  resulted  in  his  death.  As  he 
was  more  than  70  years  of  age  when  attacked 
by  the  illness  referred  to,  the  conclusion 
would  not  be  unwarranted,  even  in  the  ab- 
sence of  testimony  from  medical  experts, 
that  the  subsequent  enfeebled  condition  of 
his  mind  was  superinduced  by  the  paralytic 
stroke  of  which  be  was  the  victim. 

In  addition  to  the  evidence  already  men- 
tioned, which  was  furnished  in  part  by  the 
appellants  and  In  part  by  the  neighbors  and 
friends  of  O.  M.  B.  Lowe,  who  have  no  inter- 
est in  the  property  here  in  controversy,  the 
circumstances  attending  the  execution  of  the 
deeds  must  also  be  considered.  None  of  the 
appellants  was  present  when  the  deeds  to 
the  appellees  Tandy  B.  Lowe,  J.  M.  Lowe, 
and  Alice  Lowe  ^tep  were  executed,  or  ad- 
vised of  their  intended  execution,  but  the 
latter  were  all  present,  and  they  alone  were 
closely  associated  with  their  father  at  that 
time  and  for  several  years  or  previously. 
Tandy  B.  Lowe,  the  youngest  of  the  cUldren 
and  favorite  of  his  father,  bad  for  several 
years  been  his  constant  companion  and  at- 
tended to  his  wants.  According  to  the  evi- 
dence, Tandy  called  from  PikevlUe  an  at- 
torney, Roscoe  Yanover,  to  write  the  deeds, 
and  th'e  latter  traveled  a  distance  of  125 
miles  to  reach  the  home  of  O.  M.  B.  Lowe. 
He  was  met  at  the  railroad  station  by  Tandy, 
and  by  him  driven  to  the  Lowe  home,  at 
which  they  arrived  Friday  evening,  August 
20th.  While  driving  from  the  station  to  the 
Lowe  home  Tandy  explained  to  Mr.  Vanover 
why  he  had  been  summoned  to  bis  father's 
and  the  nature  of  the  services  that  would 
be  required  of  him.  After  his  arrival  at 
the  residence  of  O.  M.  B.  Lowe,  Mr.  Vanover 
conversed  with  the  latter  down  to  the  time 
of  retiring,  but  without  bringing  np  the  sub- 
ject of  the  deeds  that  were  to  be  written  by 
him,  the  most  of  the  evening  being  spent  in 
a  discussion  of  the  Goff-Lowe  suit,  which 
had  not  then  been  Anally  decided.  On  Sat- 
urday morning,  however,  the  deeds  were  pre- 
pared by  Mr.  Vanover,  and  that  to  the  appel- 
lee Tandy  B.  Lowe  was  signed  by  O.  M.  B. 
Lowe,  the  grantor,  but  in  such  poor  form  that 
the  signature  was  practically  unintelligible. 
The  signature  of  the  grantor  to  the  deed  to 
J.  M.  Lowe  and  that  to  Alice  Lowe  Step  was 


attached  by  his  making  his  mark,  duly  at- 
tested. 

George  M.  Step,  a  deputy  of  the  clerk  of 
the  Pike  county  court,  who  was  called  in  by 
Tandy  B.  Lowe  for  that  purpose,  took  the 
acknowledgments  of  the  grantor  and  his 
wife  to  each  of  the  three  deeds.  According 
to  Step's  testimony,  O.  M  Lowe  was  lying  on 
the  bed  when  he  got  there,  where  he  reniain- 
ed  during  the  greater  part  of  the  time  Step 
was  in  the  house.  He  sat  up,  however,  long 
enough  to  sign  his  name  to  the  deed  to  Tandy 
B.  Lowe  and  make  his  mark  to  each  of  the 
other  two  deeds.  When  asked  why  O.  M.  B. 
liowe  had  written  his  name  to  one  of  the 
deeds  and  signed  the  others  by  making  his 
mark,  S^p  testified  that  after  so  poorly 
writing  his  name  to  the  deed  to  Tandy,  he 
was  too  weak  and  nervous  to  attempt  to 
write  it  to  the  other  two  deeds;  hence  his 
mark  was  made  to  each  of  them.  Step  also 
testified  that  all  of  the  three  deeds  were 
typewritten  instruments,  but  they  were  not 
prepared  in  his  presence,  nor  did  he  know  by 
whom  they  were  prepared;  that  the  three 
deeds  embraced  all  the  lands  of  which  O.  M. 
B.  Lowe  was  the  owner ;  and  that  after  the 
deeds  had  been  acknowledged,  O.  M.  B.  Lowe 
claimed  that  the  one  to  his  daughter  Alice 
bad  not  been  signed  by  blm,  but  was  later  , 
convinced  that  it  bad;  that  after  the  ex- 
ecution of  the  deeds  and  bis  work  of  certi- 
fying the  acknowledgments  thereto  had  been 
completed,  O.  M.  B.  Lowe  tried  to  sell  btm  a 
part  of  the  land  embraced  in  the  deedsi  or 
one  of  them.  Step  further  testified  that  in 
his  opinion,  based  upon  the  condition  of  O. 
M.  B.  Lowe  at  the  time  and  what  he  tbea 
said  and  did,  he  did  not  have  sufficient  mind 
to  understand  the  meaning  of  the  deeds  or 
the  character  or  valne  of  the  lands  they  con- 
veyed. 

The  evidence  for  appellees,  furnished  by 
themselves  and  other  witnesses,  was  all  to 
the  effect  that  O.  M.  B.  Lowe  was  a  man  of 
strong  mind  and  will  power,  who  at  no  time 
permitted  any  interference  with  bis  business 
or  plans.  They  admitted,  without  exception, 
that  one  side  of  his  body  was  paralyzed  in 
1905,  and  that  his  physical  health  and 
strength  were  greatly  impaired  thereby,  but 
expressed  the  opinion  that  it  did  not  serious- 
ly Impair  his  mental  faculties,  and  that  at 
the  time  of  the  execution  of  the  deeds  to  the 
appellees  Tandy  B.  Lowe,  J.  M.  Lowe,  and 
Alice  Lowe  Step,  he  had  sufficient  mind  to 
comprehend  the  transactions,  and,  in  fact, 
dictated  to  Vanover,  the  draftsman  of  the 
deeds,  the  boundaries  of  the  several  tracts 
of  land  described  therein.  Other  witnesses 
for  appellees  testified  that  In  1907,  two  years 
after  be  suffered  the  paralytic  attack,  he  at- 
tended court  at  PikevlUe  to  be  at  the  trial 
of  bis  case  against  the  Goffs,  traveled  six 
miles  horseback,  the  remainder  of  the  long 
distance  by  rail,  and  after  his  arrival  in 
PikevlUe  went  upon  the  witness  stand  on 
the  trial  of  bis  case,  and  testified  with  great 
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force  and  deamesa.  Tbia,  however,  waa  two 
years  before  the  execution  of  the  three  deeda 
to  bis  children. 

Blackburn,  a  witness  for  appellees,  testified 
that  In  April,  1911,  seven  montbs  before  O. 
M.  B.  Lowe's  death,  he  as  deputy  clerk  took 
bis  acknowledgment  as  one  of  tiie  grantors 
to  a  deed  conveying  timber  to  one  McCall, 
and  that  he  then  had  greater  mental  ability 
than  he  (Blackburn).  O.  M.  B.  Lowe's  ca- 
pacity to  execute  the  three  deeds  to  his  chil- 
dren at  the  time  of  their  execution  was  also 
testified  to  by  the  appellee  Elizabeth  Lowe, 
his  widow.  Mr.  Vanover  also  gave  it  as  his 
opinion  that  O.  M.  B.  Lowe  was  then  com- 
petent to  execute  the  deeds,  but  admitted  his 
Illness  and  inability  to  write  his  name  to  the 
two  of  them  to  which  he  made  his  mark. 
He  also  testified  that  he  had  no  conversation 
with  O.  M.  B.  Lowe  Friday  night,  August 
20th,  about  the  deeds,  and  did  not  discuss 
fhem  with  him  until  Saturday  the  21st;  that 
during  his  stay  at  Lowe's  the  latter,  when 
not  in  a  conversation  with  him  or  others, 
would  talk  or  mutter  to  himself  in  an  In- 
audible tone,  but  that  he  (Vanover)  had 
known  him  to  talk  in  that  manner  abova 
In  explanation  of  Vanover's  being  called 
from  so  distant  a  point  as  Pikevllle  to  write 
the  deeds,  the  appellee  Tandy  B.  Lowe  tes- 
tified it  was  because  Mr.  Vanover's  services 
as  his  father's  attorney  In  his  tedious  and 
difficult  litigation  with  the  Gotfs  had  given 
him  great  confidence  In  his  skiU  and  integ- 
rity. 

[11  'Vnille  the  witnesses  testifying  in  be- 
half of  appellees  were  positive  in  their  be- 
lief of  O.  M.  B.  Lowe's  competency  of  mind 
after  the  paralytic  attack  and  down  to  the 
time  of  his  death,  they  failed  to  specifically 
contradict  the  positive  testimony  of  appel- 
lants and  their  witnesses  as  to  his  acts  and 
conduct,  manifesting  the  peculiar  delusions 
of  ralnd  1o  which  he  was  subject  in  the  later 
years  of  his  life,  and  especially,  about  the 
time  of  the  execution  of  the  three  deeds  to 
bis  children  in  question.  Nor  does  any  of 
appellees'  evidence  tend  to  refute  that  of  ap- 
pellants as  to  the  hostility  of  O.  M.  B.  Lowe 
toward  the  appellants  and  his  partiality  for 
bis  son,  the  appellee  Tandy  B.  Lowe,  or  the 
latter's  great  infiuence  over  him.  It  is  true 
that  the  evidence  discloses  few,  if  any,  overt 
acts  upon  the  part  of  Tandy  showing  the  ex- 
ercise of  such  Infiuence,  but  it  is  shown  by 
the  unusual  affection  which  the  father  at 
all  times  manifested  for  him,  his  praise  of 
him  to  others,  the  fact  that  Tandy  was  in- 
trusted for  many  years  before  his  death  with 
the  control  of  his  business,  money,  and  other 
property,  and  his  activity  in  procuring  the 
execution  of  the  deeds.  In  brief,  it  ia  our 
opinion  that,  considered  as  a  whole,  the 
weight  of  the  evidence  fairly  leada  to  the 
conclusion  that  at  the  time  of  the  execution 
of  the  three  deeds  to  his  children,  O.  M.  B. 
Lowe   was   mentally   incompetent  to  know 


what  he  waa  doing,  or  to  understandingly 
dispose  of  his  property,  and  that  in  execut- 
ing the  deeds  he  was  unduly  influenced  by 
his  son  Tandy,  whose  constant  attendance 
upon  him  and  control  of  his  person  and  prop- 
erty afforded  him  every  opportunity  to  bring 
about  the  acccHupIlshment  of  his  purposes. 

[II  While  it  is  true  that  the  deed  to  the 
appellee  Tandy  B.  Lowe  contains  a  provi- 
sion requiring  him  to  support  his  father 
and  mother  for  the  remainder  of  their  Uvea 
and  to  pay  his  slater  Octavia  Williamson 
$400,  the  evidence  shows  that  the  father  had 
abundant  means  for  the  support  of  himself 
and  wife,  consisting  of  money,  a  considerable 
amount  of  which  was  owned  by  him  at  the 
time  of  his  death,  and  that  the  son  did  not. 
In  fkict,  provide  for  his  or  his  wife's  support 
after  the  execution  of  the  deeds,  as  there  was 
no  necessity  for  his  doing  so.  The  $400  has 
not  been  i>ald  by  Tandy  B.  Lowe  to  his  sis- 
ter Octavia  Williamson  and  tf  the  deeds  are 
set  aside  will  not  have  to  be  paid  by  him. 
On  the  other  hand,  while  the  evidence  shows 
that  the  appellants,  prior  to  the  execution  of 
the  deeds  in  question,  received  advancements 
of  money  or  property  from  their  father,  in 
no  instance  did  the  amount  given  to  either 
of  them,  whether  In  lands  or  money,  amount 
to  more  than  $1,000  or  $1,500,  whereas,  by 
the  deed  of  August  21,  1909,  to  Tandy  B. 
Lowe,  there  was  attempted  to  be  conveyed 
him  about  1,2(X)  acres  of  land,  worth  from 
$S0,000  to  $76,000,  by  the  deed  to  J.  M.  Lowe, 
386  acres  of  land  of  the  value  of  $12,000  or 
$15,000,  and  by  the  deed  to  Alice  Lowe  Step 
an  equal  quantity  of  land  of  like  value.  The 
inequality  In  the  gifts  thus  made  by  O.  M. 
B.  Lowe  to  his  children  is  a  strong  circum- 
stance tending  to  show  his  hostile  feeling 
toward  the  appellants,  previously  referred  to 
in  the  opinion  as  being  disclosed  by  other 
evidence  appearing  in  the  record. 

[3]  In  our  opinion,  the  facts  here  present- 
ed bring  the  conveyances  to  the  appellees 
Tandy  B.  Lowe,  3.  M.  Lowe,  and  Alice  Lowe 
Step  from  their  father  clearly  within  the  rule 
announced  in  King,  etc.,  t.  Bnrkhart,  167  Ky. 
424,  180  S.  W.  534,  Miller  v.  Taylor,  etc.,  165 
Ky.  463,  177  S.  Wi.  247,  and  other  cases  in 
each  of  them  cited,  viz: 

"The  law  looks  with  suspicion  upon  the  trans- 
fers  of  property  by  persons  mentally  or  physi- 
cally infirm  to  those  having  custody  of  them. 
Even  when  parties  in  good  health  stacd  in  a 
confidential  relation  to  each  other,  the  burden 
is  upon  the  stronger  character  who  procures 
an  advantage,  to  show  that  a  transaction  was 
fair;  and  relief  will  be  afforded  In  equity  in 
all  such  transactions  in  which  influence  has 
been  acquired  and  abused,  in  which  confidence 
has  been  reposed  and  betrayed.  Allore  v.  Jew- 
ell, 94  U.  S.  612  [24  L.  Ed.  260].  The  relief 
stands  upon  the  general  principle  applying  to 
aU  the  varieties  of  relations  in  which  dominion 
may  be  exercised  by  one  person  over  another. 
Smith  V.  Kay,  7  H.  L.  Cas.  780;  Tate  v.  Wil- 
liamson, L.  B.  2  Ch.  61." 

[4]  The  appellees  named  have  failed  in 
this  case  to  relieve  themselves  of  the  burden 
Imposed  by  ttie  role  supra.    The  appellants' 
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attack  npoB  tbe  deed  made  to  tbelr  mother 
by  their  father  cannot,  however,  be  sustain- 
ed. That  deed  was  made  In  1900,  5  years  be- 
fore the  grantor  became  paralyzed  and  U. 
years  before  his  death,  and  there  is  not  a 
scintilla  of  evidence  in  the  record  that  he 
was  then  physically  or  mentally  Incompetent 
to  make  the  conveyance.  The  contention  that 
ttie  grantor  was  then  threatened  with  debt, 
and  for  that  reason  made  the  conveyance  to 
defraud  his  creditors,  and  that  it  merely 
created  a  trust  of  which  he  alone  was  the  in- 
tended beneficiary,  was  not  sustained  by  the 
evidence.  But  if  these  things  were  true,  ap- 
pellants, as  the  heirs  at  law  of  the  grantor, 
could  not  complain  of  them.  As  he  could  not 
have  succeeded  in  setting  aside  the  deed  to 
his  wife  had  such  an  attempt  been  made  be- 
fore his  death,  appellants  can  have  no  great- 
er right  to  do  so  than  could  have  been  exer- 
cised by  him. 

[(]  The  claim  of  appellees  that  the  gifts  of 
money  or  property  that  were  received  by  ap- 
pellants from  their  father  many  years  before 
his  death  were  made  Uy  him  and  accepted  by 
them  with  the  understanding  that  they  were 
in  full  of  all  they  would  be  entitled  to  re- 
ceive from  his  estate,  if  true,  cannot  be  con- 
sidered in  determining  whether  the  deeds 
here  attacked  should  be  set  aside.  Those 
are  matters  that  cannot  be  determined  un- 
til the  father's  estate  is  distributed. 

For  the  reasons  Indicated,  the  Judgment  is 
affirmed  in  so  far  as  it  dismissed  the  petition 
in  the  action  brooght  to  set  aside  the  deed 
from  O.  M.  B.  Lowe  to  his  wife,  Elizabeth 
Lowe;  but  to  the  extent  that  it  dismissed 
the  petition  ip  tbe  action  to  set  aside  the 
three  deeds  from  O.  M.  B.  liowe  to  Tandy 
B.  Lowe,  J.  If.  Lowe,  and  Alice  Lowe  Step, 
It  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  enter  a  Judg- 
ment canceling  and  setting  asiue  the  three 
deeds  last  mentioned,  and  for  further  pro- 
ceedings consistent  with  the  opinion. 


HOPPER'S  ADM'R  v.  HOPPER  et  aL 
(Court  of  Appeals  of  Kentucky,    Nov.  2,  1916.) 

Husband  and  Wnrx  «=>19B— Witk's  Eotatk 

—"Joint  Deed." 
Under  Ky.  St.  {  506,  providing  that  convey- 
ance of  property  of  a  married  woman  may  be 
by  the  joint  deed  of  the  husband  and  wife,  a 
mortgage,  granting  tbe  wife's  land,  not  joining 
the  husband  in  tbe  granting  clause,  but,  follow- 
ing description  of  the  land,  joining  him  for  tbe 
purpose  of  relinquishing  homestead  and  dower, 
and  si^ed  and  acknowledged  by  the  husband 
and  wife,  is  a  joint  deed,  and  valid. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  716-718,  940;  Dec.  I>ig.  (3s> 
193. 

For  other  definitions,  see  Words  and  Phrases, 
Joint  Deed.] 

Appeal    from    (Xrcnlt    Court,    Calloway 
County. 
Suit  to  settle  the  estate  of  Phoeba  A.  Hop- 


per, between  her  administrator  and  P.  D. 
Hopper  and  another.  From  the  decree  ren- 
dered, the  administrator  appeals.  Reversed, 
with  directions. 

Coleman  &  Wells,  a  P.  Phillips  and  Wells 
&  Keys,  all  of  Murray,  for  appellant.  Thom- 
as P.  Cook,  of  Hopklnsvllle,  and  Cook  & 
Thompson,  of  Murray,  for  appellees. 

CARROLL,  J.  In  a  suit  to  settle  the  es- 
tate of  Mrs.  Phoeba  Hopper  the  Bank  of 
Hazel  presented  a  claim  that  was-  secured 
by  a  mortgage  on  land  owned  in  her  own 
right  by  Mrs.  Hopper.  The  lower  court 
adjudged  that  the  bank  took  no  lien  by  virtue 
of  this  mortgage  because  P.  D.  Hopper,  the 
husband  of  Mrs.  Hopper,  did  not  Join  with 
her  in  its  execution,  nor  had  he  theretofore 
conveyed  his  interest  in  the  land.  And  the 
only  question  in  tba  case  is  the  correctness 
of  the  ruling  of  the  court  Tbe  mortgage 
reads  as  follows: 

"Whereas,  I,  Phoeba  A.  Hopper,  of  Hazel, 
Calloway  county,  Kentucky,  R.  F.  D.  No.  2,  am 
indebted  to  the  Bank  of  Hazel,  a  conmration  of 
Hazel,  Calloway  county,  Kentucky,  in  the  sum 
of  four  hundred  ninety-six  and  ^*/ioo  dollars 
evidenced  by  two  promissory  notes  of  this  date: 
*.  *  *  Now  in  order  to  secure  said  Bank  of 
Hazel  in  the  payment  of  said  sums  together  with 
all  interest  and  cost  which  may  accrue  thereon, 
I  hereby  bargain,  sell  and  mortgage  unto  the 
said  Bank  of  Hazel  or  their  representatives  or 
assigns  the  following  described  property  lying 
and  being  in  Calloway  county,  Kentucky,  to  wit: 
•  •  •  P.  D.  Hopper,  husband  of  Phoeba  A. 
Hopper  joins  in  tbis  mortgage  relinquishing  all 
rights  to  homestead  or  dower  therein.  This 
mortgage  is  subject  to  life  right  of  Mrs.  O.  C. 
Nance  and  there  la  no  other  incumbrance.  To 
have  and  to  hold  unto  the  said  Bank  of  Hazel, 
its  roiJicscutatives  or  assigns  until  said  sum  is 
fully  paid,  then  tbis  mortgage  to  be  null  and 
void,  otherwise  to  remain  in  full  force  and  effect 
Qiven  under  our  bands  this  the  third  day  of 
August,  1911.  Phoeba  A.  Hopper  (her  mark). 
P.  D.  Hopper.    Witness:   Norman  Ghrisman. 

"State  of  Kentucky,  Coonty  of  Calloway,  set: 
I,  R.  H.  Falwell,  clerk  of  the  county  court  for 
the  county  aforesaid  do  certify  that  the  forego- 
ing mortgage  from  Phoeba  Hopper  to  Bank 
Hazel  was  this  day  acknowledged  before  me  by 
Phoeba  A.  Hopper  and  husband,  P.  D.  Hopper, 
to  be  their  act  and  deed.  All  of  which  is  hereby 
certified  to  the  proper  office  for  record.  Given 
under  my  hand  tbis  August  the  third, 
1911.    •    •    ♦» 

The  validity  of  this  paper  as  a  mortgage 
Is  to  be  tested  by  section  506  of  the  Kentucky 
StatDtes,  providing  bow  a  married  woman 
may  convey  her  property.  Tbis  section  reads, 
in  part,  as  follows: 

"The  conveyance  may  be  by  the  joint  deed  of 
husband  and  wife,  or  by  separate  instrument; 
but  in  the  latter  case  Uie  husband  must  first 
convey,  or  have  theretofore  conveyed." 

It  will  be  observed  that  under  this  statute 
tbe  conveyance  may  be  by  the  Joint  deed  of 
husband  and  wife,  and  so  the  precise  question 
involved  in  this  case  is,  Shall  this  mortgage 
be  treated  as  the  Joint  deed  of  Mrs.  Hopper 
and  her  husband?  In  the  granting  clause  of 
the  deed  tbe  name  of  the  husband  is  not  men- 
tioned.   The  conveyance  purports  to  be  and 
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Ifl  made  by  the  irlfe  alone,  bnt,  f<rilowing  tbe 
description  of  tbe  estate  oonveyed,  tbe  bns- 
band,  by  name.  Joined  In  tbe  conveyance  for 
the  pnrpoae  of  rellnqnlBblng  his  right  to 
homestead  or  dower,  and  also  signed  and 
acknowledged  it  in  conjunction  with  his  wife. 

It  was  held  in  Hedger  t.  Ward,  15  B.  Hon. 
106,  Hatdier  v.  Andrews,  6  Bush,  561,  Weber 
T.  Tanner,  64  S.  W.  741,  23  Ky.  Law  Rep. 
1107,  Bererly  v.  Waller,  115  Ky.  606,  74  8. 
Wl  264,  103  Am.  St  Rep.  342,  24  Ky.  Law 
Rep.  2505,  ESUott  t.  ScorlUe,  144  Ky  584, 
130  S.  W.  806,  Hellard  r.  Rockcastie  Mining 
Co.,  153  Ky.  259,  154  S.  W.  401,  and  Parsons 
T.  Jnsttoe,  163  Ky.  737,  174  S.  W.  725,  that 
tbe  mere  signing  and  acknowledging  by  the 
hnsband  of  a  deed  made  by  tbe  wife,  convey- 
ing her  land,  in  which  deed  the  husband's 
name  was  not  mentioned  as  a  grantor  and 
did  not  appear  in  the  body  of  the  deed,  was 
not  sufficient  to  pass  the  husband's  interest 
in  the  land,  and  also  that  a  deed  by  the  hus- 
band, although  signed  and  acknowledged  by 
the  wife,  in  which  she  did  not  Join  as  a  gran- 
tor, and  In  the  body  of  which  her  name  was 
not  mentioned,  would  not  be  sufficient  to 
pass  tbe  interest  of  the  wife  in  the  husband's 
estate.  These  opinions  were  put  upon  the 
ground  that  as  the  statute  declares  the  con- 
veyance must  be  by  the  Joint  deed  of  hus- 
band and  wife,  the  mere  fact  that  the  hus- 
band, or  wife,  as  the  case  may  be,  signed  and 
acknowledged  the  deed,  was  not  sufficient  to 
constitute  it  a  Joint  deed  in  tbe  meaning  of 
the  statute. 

But  in  the  case  we  have  it  will  be  ob- 
served tnat  the  husband,  not  only  signed  and 
acknowledged  the  deed,  but  In  the  body  of 
the  deed  he  Joined  with  bis  wife  for  the 
purpose  of  relinquishing  whatever  interest 
he  might  have  in  the  land  as  the  husband  of 
his  wife,  and  we  think  that  this  recital  in  the 
deed  constituted  such  a  Joinder  by  tbe  hus- 
band as  was  contemplated  by  tbe  statute. 
If  the  name  of  the  husband,  P.  D.  Hopper, 
had  been  inserted  in  the  deed  in  the  pream- 
ble, and  the  word  "we"  had  been  substituted 
for  the  word  "I"  in  the  granting  clause,  as 
Is  the  usual  form,  the  efTect  of  the  deed, 
when  signed  and  acknowledged  by  the  hus- 
band and  wife,  would  have  been  to  divest 
both  of  them  of  all  title  and  Interest  in  the 
land,  but  not  more  so  than  does  the  convey- 
ance before  us,  because  Hopper,  by  the  re- 
cital in  the  conveyance  that  he  Joined  in  it 
for  the  purpose  of  relinquishing  aU  his  right 
to  homestead  or  dower,  conveyed  to  the  gran- 
tee as  effectually  as  could  be  done  all  hls'  in- 
terest in  the  estate  conveyed.  There  is  quite 
a  difference  between  the  effect  of  the  hus- 
band merely  signing  and  acknowledging  a  pa- 
per and  the  effect  of  inserting  his  name  in  tbe 
body  of  tbe  paper  in  connection  with  a  clause 
by  which  he  surrenders  all  interest  in  the 
property  conveyed.  For  example,  in  the  case 
we  have,  if  P.  D.  Hopper,  the  husband,  had 
merely  signed  and  acknowledged  the  paper. 


he  would  not,  by  anything  contained  in  the 
paper,  have  surrendered  any  rit^t  or  inter- 
est he  might  have  in  the  land,  as  Ills  mere 
signature  and  admowledgmeot  could  not  have 
this  effect  under  tbe  statute.  Bat  when  be 
Joined  In  the  body  of  the  p^>er  as  a  grantor 
and  expressly  surrendered  all  right,  title,  and 
interest  in  the  land,  the  conveyance  thm 
became  for  every  practical  purpose  the  Joint 
deed  of  the  husband  and  wile.  As  said  io 
Phillips  T.  HosUna,  128  Ky.  871.  108  &  Wl 
283: 

"^Hie  purpose  of  the  statute  in  reqairing  tliat 
the  husband  most  join  in  tbe  conveyances  of  the 
wife's  land  is  not  only  to  protect  the  hnsband  in 
his  rights,  bnt  to  protect  tbe  wife  by  ^ving  her 
the  counsel  and  guidance  of  her  husband" 

— and  dearly  this  irarpose  was  fully  subserv- 
ed in  the  mortgage  before  us.  "Hie  husd>and 
knew  by  the  terms  of  the  mortgage  the  na- 
ture and  contents  of  the  paper  that  he  sign- 
ed and  acknowledged,  and  he  also  knew  its 
eltect  open  Us  rigjits;  as  well  as  npoa  tbe 
rights  of  bis  wife. 

We  think  the  paper  soffldently  complied 
with  the  provisions  of  the  statute,  and  there- 
fore the  Judgment  is  reversed,  with  directions 
to  proceed  in  conformity  with  this  opinion. 


BOWLING  et  sL  V.  BOWLING. 
(Court  of  Appeals  of  Kentucky.    Nov.  2,  181&) 

1.  Contracts  «=>90(3)  —  Fraxtd  —  Mistakx 
— -Deobbk  or  Paoor. 

Evidence  to  cancel  a  written  obligation  or 
alter  or  vary  its  terms  for  fraud  or  mistake  most 
be  strong  and  convincing. 

[BM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ff  449-453,  1199;  Dea  Dig.  <S=> 
99(3).] 

2.  AXTSBATION    OF    IRSTBUKENIB   ^929— Bvl- 

DSNCE— SurncuNOT. 
Evidence  held  insufiScient  to  warrant  cancel- 
latiqn  of  contract  alleged  by  plaintiSs  to  have 
been   intended   as  an   option  and   fraudulently 
altered  after  signing. 

[Ed.  Note. — For  other  cases,  see  Alteration 
of  Instruments,  Cent.  Dig.  {{  269-263;  Dec. 
Dig.  <»=329.] 

3.  ACKNOWUEDOMENT     ®=>6    —    NKCXSSriT     — 

Deeds. 
Where  rights  of  third  persons  without  no- 
tice do  not  intervene,  a  conveyance  is  valid  in- 
ter partes  although  not  adwowledged,  and 
though  it  could  not  be  recorded  unless  acknowl- 
edged. , 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  $g  22-42,  44 ;  Dec.  Dig.  <S=»5.] 

4.  Altxbation  of  Instbtthsnts  iB— >0  —  Ma- 
tkbiautt. 

In  determining  validity  of  a  contract,  which 
by  its  terms  was  in  full  force  at  the  time  the 
action  was  commenced,  an  attempted  extension 
of  time  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Alteradbn  of 
Instrumente,  Cent  Dig.  §S  3(^^;  Dec.  Dig. 
«=»6.] 

5.  Vendor  and  Pubchasxb  «s»3(4)— Options 
— Construction. 

Where  an  instrument  asserted  by  plaintiSs 
to  be  an  option,  and  by  defendants  to  be  a 
contract  of  sale,  contained  a  clause  excepting 
timber  over  14  incbes  in  diameter  if  the  grantee 
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ahonld  accept  the  contract,  the  only  condition 
for  acceptance  being  merchantable  title,  it  was 
a  contract  of  sale  and  not  an  option. 

[BM.  Note. — For  other  cases,  aee  Vendor  and 
Purchaser,  Cent.  Dig.  J  3;   Dea  Dig.  «cs>3(4).] 

Appeal  from  Gircnlt  Court,  Pike  County. 

Suit  by  Sophia  Bowling  and  husband 
against  J.  M.  Bowling,  wherein  defendant 
lilMl  a  counterclaim,  and  H.  H.  Stallard 
Intervened.  From  a  Judgment  dismissing 
the  petition,  decreeing  specific  performance 
as  prayed  in  the  counterclaim,  and  canceling 
deed  to  the  interrener,  plalntlfls  appeaL 
Affirmed. 

Stratton  &  Stephenson  and  Hazelip  & 
Hazellp,  all  of  PlkevlUe,  for  appellants. 
Cbilders  A  Chllders  and  J.  M.  Bowling,  all 
of  PikevlUe,  for  appellee. 

CLARKE,  J.  On  the  20th  day  of  Septem- 
ber, 1908,  the  appellants,  Sophia  Bowling  and 
her  husband,  James  Boi^llng,  entered  into  a 
written  agreement  with  J.  M.  Bowling,  by  the 
terms  of  which  they  sold  and  agreed  to  con- 
vey to  him  within  12  months  thereafter  two 
tracts  of  land  in  Pike  county,  containing 
about  300  acres,  in  consideration  of  which 
appellee,  J.  M.  Bowling,  agreed  to  pay  them, 
in  addition  to  $1  recited  to  have  been  paid 
cash  in  hand,  the  sum  of  $20  per  acre  for 
the  acreage  In  the  two  tracts  of  land  as 
should  be  ascertained  by  survey  to  be  made 
by  a  competent  surveyor  for  appellants,  but 
at  the  expense  of  appellee,  and  that  said 
sum  should  be  payable  after  the  true  acre- 
age had  thus  been  ascertained  and  an  ab- 
stract of  appellants'  title  furnished  by  them 
to  appellee.  This  agreement  was  filed  by 
appellee  and  recorded  in  the  clerk's  office 
of  the  Pike  county  court  on  December  11, 
1909.  As  recorded,  there  is  attached  the 
following  certificate  of  acknowledgment : 

"State  of  Kentucky,  County  of  Pike,  to  wit: 
I,  W.  M.  Bowling,  a  notary  public  in  and  for 
the  county  and  state  aforesaid,  certify  that 
James  Bowling  and  Sophia  Bowling  whose  name 
is  signed  to  the  writing  hereto  anneze9  bearing 
date  the  29th  day  of  Sept  1008,  has  acknowledg- 
ed same  before  me  in  my  county  aforesaid. 

"My  eommisdon  as  notary  public  will  expire 
at  the  end  of  the  next  session  of  the  state  senate. 

"Given  under  my  hand  and  seal  this  20th  day 
of  Sept  1906. 

"W.  M.  Bowling,  Notary  Public 

"In  and  for  the  County  and  State  aforesaid. 

"[Notarial  Seal.]" 

On  August  25,  1910,  appellants  instituted 
this  action  against  appellee  in  the  Pike  cir- 
cuit court,  alleging  that  the  contract  execut- 
ed and  delivered  by  them  to  appellee,  J.  M. 
Bowling,  In  September,  1908,  was  merely  a 
00-day  option  to  sell  the  land  and  was  not 
the  contract  of  record;  that  by  alterations 
appellee  had  changed  the  contract  which 
they  executed  from  a  00-day  option  to  a 
contract  of  sale;  and  that  as  It  appeared 
upon  the  record  It  was  a  cloud  upon  their 
title  to  the  land  and  destroyed  its  vendible 
value.  They  deny  that  the  contract  they 
had   executed  was  acknowledged   by   them 


or  either  of  them  before  W.  M.  Bowling, 
or  at  all,  and  prayed  that  the  contract  be 
canceled  and  their  title  to  the  land  quieted. 
To  this  petition  appellee  filed  answer  and 
counterclaim,  traversing  the  allegations  of 
the  petition  and  alleging  that  the  contract 
was  signed  and  acknowledged  by  appellants 
as  recorded,  and  seeking  a  specific  perform- 
ance of  the  contract.  Appellants  filed  a  reply 
traversing  the  affirmative  allegations  of  the 
answer,  and  H.  H.  Stallard  filed  a  petiti<xi 
to  be  made  a  party,  alleging  that  he  had 
purchased  the  land  involved  from  appellants 
and  was  the  owner  thereof.  Stallard's  peti- 
tion was  traversed  of  record,  and  he  was 
made  a  party.  An  amended  petition  and  an 
amended  answer  and  counterclaim  were  filed, 
bat  these  pleadings  did  not  change  the  issues 
as  above  stated.  Depositions  of  many  wit- 
nesses were  taken,  and  the  case  was  submit- 
ted by  agreement  to  the  Honorable  W.  C. 
Halbert,  as  special  Judge,  who  rendered  a 
Judgment  dismissing  appellants'  petition, 
sustaining  appellee's  counterclaim  for  a  qjte- 
dflc  performance  of  the  contract,  and  cancel- 
ing the  deed  from  appellants  to  Stallard, 
from  which  Judgment  SopUa  Bowling  and 
James  Bowling  have  appealed. 

While  counsel  for  appellants  have  sub- 
divided their  briefs  under  numerous  head- 
ings, but  two  questions  in  reality  are  pre- 
sented, viz.:  (1)  That  the  chancellor's  find- 
ing that  the  contract  as  recorded  was  the 
contract  executed  by  the  parties  is  contrary 
to  the  evidence;  and  (2)  that  the  contract  as 
recorded  is  a  mere  option  to  selL 

Appellants  Introduced  but  three  witnesses 
to  support  the  allegations  of  their  petition, 
namely,  appellants  Sophia  Bowling  and 
James  BowUng,  and  W.  M.  Bowling,  a  notary 
public,  whose  certificate  of  acknowledgment 
appears  upon  the  contract  Since  appellants 
are  husband  and  wife,  exceptions  were  filed 
to  their  depositions  ui>on  the  ground  that 
both  could  not  testify,  and  having  been  re- 
quired to  elect  whether  the  wife,  who  owned 
the  land,  or  her  husband,  should  be  allowed 
to  testify  in  the  qtse,  and  appellant  Sophia 
Bowling  having  elected  to  testify,  and  hav- 
ing testified,  the  exception  was  sustained  to 
her  husband's  deposition  and  It  was  excluded 
from  the  record  in  this  case  under  authority 
of  City  of  Covington  v.  Geyler,  83  Ky,  275, 
19  S.  W.  741,  14  Ky.  Law  Bep.  145,  U  & 
N.  R.  Co.  V.  HaU,  143  Ky.  498,  136  S.  W. 
906,  and  Weber  ▼.  Lape,  146  Ky.  769,  141  S. 
W.  67;  and  to  this  ruling  no  objection  is 
made  here,  so  we  have  before  us  in  behalf  of 
appellants  onlor  the  testimony  of  Sophia 
Bowling  and   W.   M.   Bowling. 

Since  counsel  for  appellants  argue  with 
evident  conviction  that  the  chancellor's  find- 
ing is  contrary  to  the  evidence,  we  will  state 
the  substance  of  the  testimony  of  each  of 
the  witnesses. 

Appellant  Sophia  Bowling  testified:  That 
she  was  the  owner  and  in  possession  of  the 
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land,  and.  In  answer  to  a  question  it  she 
signed  a  contract,  the  basis  of  this  action, 
replied:  "I  signed  a  DO-daj  option  on  the 
9th  day  of  September,  1908.  I  signed  It  by 
mark.  If  the  contract  filed  In  this  salt  Is  the 
one  I  signed,  it  has  been  materially  changed 
since  I  signed  it."  That  part  of  the  contract 
that  says  "within  twelve  months"  was  only 
"ninety  days"  in  the  contract  she  signed, 
and  the  contract  was  to  be  returned  to  her 
in  90  days,  was  not  to  be  recorded,  and  after 
90  days  was  to  be  void.  That  she  knows  W. 
M.  Bowling.  That  he  was  not  present  and 
did  not  take  her  acknowledgment  to  the 
option.  That  there  was  no  one  present  but 
her  husband,  appellee,  and  herself,  and  that 
appellee  told  her  that  if  he  could  not  sell 
the  land  within  90  days  he  would  return  the 
option.  That  her  husband,  James  Bowling, 
signed  the  contract  in  her  presence.  That 
after  it  was  signed  appellee  read  it  over, 
but  she  had  no  recollection  of  her  husband 
having  had  the  contract  in  his  hands  or 
having  read  it.  That  in  February  after  the 
contract  was  signed  appellee  came  to  her 
and  said  the  company  had  sent  him  there  to 
open  up  the  coal  veins  around  the  Flat 
Woods ;  that  his  employ^  passed  her  house 
In  going  to  and  coming  from  work  In  mak- 
ing these  coal  openings;  that  appellee  com- 
pleted one  and  commenced  other  openings  on 
her  land;  and  that  the  contract  was  dead. 
That  Ferril  Coleman,  one  of  Oeorge  Frances' 
boys.  Creed  Bentley,  Willie  Belcher,  and 
Willie  Smallwood  were  working  for  appellee 
in  making  these  apeDinga.  That  appellee 
brought  some  parties  there,  and  that  her 
husband  and  others  went  with  them  and 
appellee  up  the  branch  to  look  at  the  coal 
land.  Tliat,  while  she  knew 'appellee  and  his 
handtf  were  making  some  openings  on  her 
land,  there  was  very  little  work  done,  and 
fhat  she  would  not  have  permitted  it  to  be 
done,  except  that  appellee  said  the  company 
sent  him  and  that  bis  contract  was  dead. 
That  the  contract  she  signed  was  all  in  writ- 
ing and  no  part  of  it  was  printed.  That  she 
and  her  husband  had  rec^tly  sold  and  c<«- 
veyed  the  land  in  controversy  to  H.  H.  Stal- 
lard  for  |30  an  acre. 

W.  M.  Bowling  testified  that  at  the  time  he 
gave  his  deposition  he  was  a  member  of  the 
Kentucky  Legislature;  that  the  appellant 
James  Bowling  and  appellee,  J.  M.  Bowling, 
are  his  brothers.  He  denied  that  he  took 
the  acknowledgment  to  the  contract,  or  that 
the  signature  to  the  certificate  was  his  writ- 
ing; and  stated  that  he  went  with  appellee 
to  the  hoiAe  of  appellants  in  September,  1908, 
but  that  he  had  no  recollection  of  any  con- 
versation with  either  of  the  appellants  then 
or  at  any  other  time  about  a  contract  with 
appellee  for  the  sale  of  their  land. 

Appellee  testifying  in  his  own  behalf  stet- 
ed  that  W.  H.  Flannery,  a  lawyer  in  Plke- 
vUle,  furnished  the  blank  used  in  making  the 
zontract  in  question  and  filled  in  aU  of  Ae 


written  parts  thereof  at  his  direction;  that 
he  (appellee)  took  this  contract  and  went  to 
the  home  of  appellants,  and,  at  their  sag- 
geation,  wrote  into  the  contract  the  provi- 
sion excepting  from  the  contract  all  timber 
over  14  inches  in  diameter,  after  which  ap- 
pellants and  he  signed  it;  that  the  contract 
when  signed  was  exactly  as  it  is  now;  that 
he  read  it  to  them,  and  appellant  James  Bow- 
ling read  it  before  it  was  signed  by  the  pai^ 
ties;  that,  when  he  brought  the  contract 
back  to  Pikeville  and  showed  it  to  Mr.  Flan- 
nery, Mr.  Flannery  Informed  him  it  would 
have  to  be  acknowledged  before  a  notary 
public;  tliat  on  Tuesday,  Septeml>er  29th, 
he  got  W.  M.  Bowling,  a  notary  public,  to  go 
with  him  to  the  home  of  appellants,  and  they 
acknowledged  before  W.  M.  Bowling  the  ex- 
ecution of  the  contract,  and,  when  they  got 
back  to  W.  M.  Bowling's  office,  W.  M.  Bow- 
ling filled  out  the  certificate,  or  helped  to 
fill  it  out,  and  signed  it  and  put  his  seal  on 
it;  that,  after  the  refusal  of  appellants  to 
permit  the  land  to  be  surveyed,  he  beard  that 
W.  M.  Bowling  was  denying  that  he  had 
taken  the  acknowledgment  to  the  contract: 
that  he  took  Mart  Bowling  and  Willie  Belch- 
er with  him  and  went  to  W.  M.  Bowling  and 
asked  him  if  he  was  denying  that  he  took  the 
acknowledgment,  when  W.  M.  Bowling  said 
that  anybody  who  told  that  he  did  not  take 
the  acknowledgment  told  a  lie;  that  in  Feb- 
ruary, 1900,  after  the'  contract  was  executed, 
appellee  employed  hands,  one  of  whom  was 
appellant  James  Bowling,  and  made  a  num- 
ber of  openings  upon  the  land  In  controversy, 
and  adjoining  lands,  for  the  purpose  of  ex- 
posing the  coal  veins;  that  he  brought  a 
number  of  outside  capitalists  to  view  the  coal 
veins  in  an  effort  to  make  a  sale  of  this 
land;  that  all  of  his  efforts  to  sell  the  land 
were  made  with  the  knowledge  of  the  appel- 
lants, and  James  Bowling  was  present  and 
assisting  him  in  these  efforts;  that  on  the 
night  of  the  14th  of  February,  1909,  be  stayed 
at  the  home  of  the  appellants  with  Charles 
Morris  of  Morgantown,  W.  Va.,  Thos.  Wil- 
liams of  Cleveland,  Ohio,  and  a  Mr.  Heflln  of 
Huntington,  W.  Ya.,  and  appellante  stated  to 
these  men  "that  they  had  given  me  a  con- 
tract on  this  property,  and  had  put  It  into 
my  hands  to  sell  and  that  whatever  I  done 
would  be  all  right  with  them";  that  appel- 
lants continuously  urged  him  to  sell  this  land 
up  until  about  the  1st  of  July,  1910;  that  he 
sold  it  on  the  15th  day  of  January,  1910,  to 
D.  D.  Hull,  general  counsel  for  the  Virginia 
Iron,  Coal  &  Coke  Company  of  Roanoke,  Va. ; 
that  he  sent  surveyors  upon  the  land  to  sur- 
vey it,  and  it  was  then  for  the  first  time  that 
appellants  denied  the  contract  and  refused 
to  allow  the  surveyors  to  survey  the  land; 
that  after  this  he  had  a  conversation  with 
appellant  James  Bowling  in  the  presence  of  a 
Mr.  Fleu,  in  which  appellant  said  "that  they 
did  sign  and  acknowledge  the  contract,  bat 
that  he  thought  he  was  signing  it  to  the 
Northern  Coal  &  Coke  Company  and  that  he 
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waa  willing  for  me  to  sell  It  to  tbe  Northern 
Coal  &  Ooke  Company,  but  that  the  Virginia 
Iron  &  Coke  Company  should  not  have  It  at 
all." 

Martin  Bowling  testified  that  he  is  a  broth- 
er of  appellee  and  the  appellant  James  Bow- 
ling ;  that  he  worked  for  J.  M.  Bowling  along 
with  James  Bowling  In  the  spring  of  1909  In 
making  the  openings  on  the  land  in  controver- 
siy;  that  he  had  a  conversation  with  Sophia 
Bowling  in  which  she  said  that  she  was  will- 
ing for  J.  M.  Bowling  to  have  pay  for  his 
trouble  and  what  he  was  out,  but  that  she 
did  not  intend  that  he  should  jmake  it  all  off 
her;  that  land  in  that  neighborhood,  at  that 
time,  was  selling  at  $7  to  $10  an  acre;  that 
he  was  present  when  appellee  asked  W.  M. 
Bowling  at  Pikeville  if  he  denied  that  he  had 
taken  the  acknowledgment  of  appellants  to 
the  contract  in  question  here,  and  he  heard 
W.  M.  Bowling  say,  in  answer  to  that  ques- 
tion, "that  whoever  said  he  said  that  he  did 
not  take  the  appellants'  acknowledgment  to 
that  contract  was  a  liar." 

Alvin  Bartley  stated  that  he  worked  for 
appellee  In  tbe  spring  of  1909  in  making  the 
openings  on  the  land,  and  that  James  Bowl- 
ing worked  there  too. 

Henan  Bowling  said  he  helped  make  these 
openings,  some  of  which  were  made  on  the 
land  in  controversy,  and  that  James  Bowjlng 
was  also  employed  by  appellee  in  tbe  same 
work. 

Willie  Belcher  testified  tiiat  be  was  em- 
ployed by  J.  M.  Bowling  to  help  make  the 
openings  on  the  land  in  controversy  in  the 
spring  of  1909,  and  that  James  Bowling  was 
present  and  assisting  in  the  work;  that  he 
bad  frequently  talked  with  appellants,  and 
from  his  conversations  with  them  gained  the 
Impression  that  they  had  made  a  contract 
with  appellee  for  the  sale  of  the  land,  but 
did  not  remember  the  exact  conversation,  but 
the  first  time  he  knew  of  their  denial  of  the 
contract  was  when  they  refused  to  allow;  it 
to  I>e  surveyed;  that  he  was  along  when  ap- 
pellee brought  several  strangers  to  view  the 
land  in  controversy,  and  that  appellant  James 
Bowling  was  also  present  and  seemed  anx- 
ious to  have  the  sale  consummated ;  that  he 
was  present  and  heard  a  conversation  be- 
tween appellee  and  W.  M.  Bowling  in  Pike- 
ville when  appellee  asked  W.  M.  Bowling 
if  he  denied  taking  the  acknowledgment  of 
appellants  to  the  contract  for  the  sale  of 
their  land;  that  he  could  not  remember  just 
what  was  said,  but  it  was  his  impression 
from  their  conversation  that  W.  M.  Bowling 
did  not  deny  taking  the  acknowledgment, 
but  said  something  about  "whoever  said  he 
denied  it  was  a  liar,"  or  something  of  tliat 
kind. 

W.  H.  E^annery  stated  that  he  was  an 
attorney  in  Pikeville;  that  he  furnished  the 
blank  and  drew  up  the  contract  in  question 
for  appellee;  that  all  of  the  written  parts  of 
the  contract  were  written  by  him,  except  the 
{wrt  excluding  from  the  contract  all  trees 
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over  14  inches  in  diameter;  that  that  part 
was  in  the  handwriting  of  J.  M.  Bowling. 

3.  E.  Childers  and  A.  E.  Childers  stated 
that  they  are  acquainted  with  the  band- 
writing  of  W.  M.  Bowling,  and  that  tbe  signa- 
ture to  the  certificate  of  acknowledgment  of 
the  contract  in  question  is,  in  their  judg- 
ment, in  the  handwriting  of  W.  M.  Bowling. 

J.  W.  Ratllfl  stated  that  he  is  clerk  of 
the  Pike  county  court,  that  be  is  familiar 
with  the  handwriting  of  W.  M.  Bowling, 
and  that  the  signature  to  tbe  certificate  of 
acknowledgm.ent  is  that  of  W.  M.  Bowling 
and'  in  his  handwriting. 

J.  W.  Reedy  stated  that  in  tbe  month  of 
February,  1910,  D.  D.  Hull,  general  mana- 
ger of  the  Virginia  Iron,  Coal  &  Coke  Com- 
pany, ordered  him  to  go  upon  the  land  in  con- 
troversy and  clean  out  the  openings;  that 
while  he  was  so  engaged  James  Bowling 
came  to  him  and  objected  to  his  working  up- 
on tbe  land,  and  in  a  conversation  told  him 
"that  he  did  give  J.  M.  Bowling  a  contract 
on  the  land,  but  be  said  be  knew  J  M. 
Bowling  was  making  a  big  thing  off  of  it, 
and  that  he  did  not  intend  for  J.  M.  Bowling 
to  make  it";  that  James  Bowling  further 
said  to  him  "that  be  was  willing  for  J.  M. 
Bowling  to  liave  back  wliat  money  be  had 
spent  and  pay  for  his  time,  but  that  he  was 
not  willing  for  him  to  make  no  big  thing  off 
of  it" 

W.  Q.  Flen  stated  that  he  is  an  attorney 
at  law  residing  at  Gate  City,  Va. ;  that  while 
be  was  in  Pikeville  making  an  abstract  of 
the  title  to  the  lands  in  controversy  for  D. 
D.  Hull,  general  counsel  for  the  Virginia 
Iron,  Coal  &  Coke  Company,  he  heard  a  con- 
versation between  J.  M.  Bowling  and  James 
Bowling,  in  which  James  Bowling  said  to  J. 
M.  Bowling: 

"I  know  we  gave  you  the  contracts,  but  we 
thouebt  you  were  going  to  sell  them  to  tbe 
Northern  Coal  &  Coke  Company,  and  that  the 
Virginia  Iron,  Coal  &  Coke  Company  couldn't 
have  the  land." 

Geo.  H.  Belcher  stated  that  be  was  ac- 
quainted with  the  value  of  the  land  in  the 
neighborhood  of  this  land  in  1908,  and  that  n 
it  was  selling  from  $7.E|0  to  $10  per  acre; 
that  James  Bowling  told  him  that  he  bad 
contracted  his  lands  to  J.  M.  Bowling  for 
$20  per  acre. 

G.  R.  Heffiey  states  that  be  is  an  attorney 
and  lives  in  Huntington,  W.  Va.;  that  be 
went  to  Pikeville,  Ky.,  about  the  middle  of 
February,  1909,  with  a  Mr.  Morris  of  Mor- 
gantown,  W.  Va.,  a  Mr.  Williams  of  Cleve- 
land, Olilo,  and  a  Mr.  Merrill  from  some- 
where in  Ohio;  that  they  went  from  Pike- 
ville with  J.  M.  Bowling  to  James  Bowling's 
place,  where  they  stayed  all  night,  and  tbe 
next  morning.  In  company  with  James  Bow- 
ling, went  to  look  at  the  coal  openings  that 
J.  H.  Bowling  had  made  upon  the  land  of 
James  Bowling;  that,  while  they  were  at 
the  home  of  James  Bowling,  James  Bowling 
and  his  wife  informed  him  that  they  had 
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placed  this  property  In  the  hands  of  J.  M. 
Bowling  for  sale,  and  that  whatever  arrange- 
ment or  tran^ctlon  regarding  the  sale  of 
same  he  might  make  with  J.  M.  Bowling 
would  be  satisfactory  to  them. 

Martin  Bowling  states  that  he  Is  a  brother 
of  James  and  J.  M.  Bowling,  that  he  was 
acquainted  with  the  handwriting  of  W.  M. 
Bowling  and  that  the  signature  to  the  certifi- 
cate of  acknowledgment  to  the  contract  of 
sale  for  appellants'  land  was  in  the  hand- 
writing of  W.  M.  Bowling. 

A.  L.  RatllfC  states  that  he- is  a  lawyer 
residing  at  PlkeTllle,  Ky.,  that  he  knows 
the  handwriting  of  W.  M.  Bowling,  and  that 
the  signature  to  the  certificate  of  acknowl- 
edgment upon  the  contract  is  the  signature  of 
W.  M.  Bowling. 

[1, 2]  1.  This  is  all  of  the  admitted  evi- 
dence, except  that  the  original  contract  Is 
before  us,  and  we  have  carefully  insi)ected 
it,  but  we  find  nothing  from  that  inspection 
to  support  appellants'  contention.  That  evi- 
dence necessary  to  cancel  a  written  obliga- 
tion, or  to  alter  or  vary  its  terms,  upon  the 
ground  of  fraud  or  mistake,  must  be  strong 
and  convincing,  is  thoroughly  established. 
See  Northern  Coal  &  Coke  Co.  v.  Bates,  146 
Ky.  624,  143  S.  W.  13,  and  Carter  v.  Estep, 
100  S.  W.  308,  30  Ky.  Law  Rep.  1144.  And 
that  the  evidence  here  does  not  rise  to  that 
dignity  is  manifest.  In  fact,  the  decided 
weight  of  the  evidence  upon  the  question  of 
alterations,  as  well  as  upon  the  construction 
placed  upon  the  contract  by  the  parties,  is 
clearly  with  appellee  and  against  appellants. 

The  contract  was  executed  on  September 
8,  1908,  and,  according  to  appellants'  con- 
tention that  it  was  a  fiO-day  option,  expired 
on  December  7  or  8,  1908 ; .  but  the  evidence 
shows  conclusively  that,  with  the  knowledge 
and  consent  of  the  appellants,  appellee  was 
making  openings  on  the  land  and  attempting 
to  sell  it  under  this  contract  in  February, 
1909,  and  that  appellants  told  prospective 
purchasers,  brought  by  appellee  to  Inspect  the 
coal  under  the  land,  that  they  had  placed 
the  land  in  the  hands  of  appellee  for  sale 
and  that  whatever  agreement  or  transaction 
of  sale  might  be  made  by  him  would  be  satis- 
factory to  them ;  and  that  afterwards,  when 
a  sale  was  consummated  by  appellee,  appel- 
lants, after  having  refused  to  carry  out  the 
contract,  said  they  were  willing  for  appellee 
to  be  reimbursed  for  the  expense  he  had  in- 
curred and  for  the  time  he  had  lost  in  mak- 
ing the  sale,  but  that  they  were  unwilling 
that  be  should  make  as  much  ofF  of  them  as 
they  understood  he  was  making  in  the  sale. 
This  is  conclusive  to  our  minds  that  the 
parties  did  not  c<mstrue  this  contract  to  be  a 
90-day  option  as  now  claimed  by  appellants, 
and,  with  the  other  evidence  for  appellee,  is 
more  cdnvlnclng  than  the  evidence  of  Sophia 
Bowling  that  the  contract  was  altered  after 
its  execution. 

[3]  Much  attention  was  paid  upon  the  trial 
to  the  genuineness  of  the  notary's  acknowl- 


edgment of  the  contract  and  to  an  addendum 
attempting  to  extend  its  duration;  but  nri- 
ther  of  these  matters  is  material,  since  Hie 
contract  Is  as  valid  without  an  acknowledg- 
ment as  with  it  between  the  parties,  and  tlie 
acknowledgment  would  have  been  impoTtant 
only  for  the  purpose  of  determining  wliether 
or  not  the  contract  was  a  recordable  Inatm- 
ment  so  that  its  recordation  would  give  no- 
tice of  its  existence  to  third  parties,  whidi 
was  immaterial  here  since  the  evidence  proves 
that  Stallard,  the  only  person  In  tbls  case 
entitled  to  such  notice,  had  actual  notice, 
and  he  is  not  appealing.  However,  It  will  be 
noticed,  the  certificate  of  acknowledgment 
seems  to  have  been  pretty  well  proved  to  bave 
been  signed  by  W.  M.  Bowling. 

[4]  The  attempted  extension'  ot  the  con- 
tract is  equally  as  Immaterial  becanse  tlie 
contract  by  its  terms  was  in  full  force  and  ef- 
fect at  the  time  its  validity  is  attacked  in 
this  action. 

[S]  2.  The  other  contention  of  appellants 
fk  that  the  contract  is  in  fact  an  option  to 
sell  rather  than  a  contract  of  sale.  This 
contention  is  based  upon  the  assumption  that 
the  parties  by  their  construction  recognized 
the  contract,  alleged  to  be  ambignoas  in  its 
terms,  to  be  merely  an  option,  which,  as 
seen  above,  Is  not  supported  by  the  evidence; 
and  that,  by  the  following  clause,  tbe  con- 
tract shows  that  it  was  the  intention  of  the 
parties  when  they  executed  it  that  It  should 
be  and  was  merely  an  option: 

"All  timber  on  the  above  tracts  of  land  over 
14  inches  in  diameter  clear  of  bark  is  excepted 
and  not  conveyed  in  this  contract,  and  if  gran- 
tee takes  and  accepts  this  contract  and  takes 
said  land  the  Krantor  shall  have  90  days  in 
which  to  brand  tbe  timber  over  14  inches  in 
diameter." 

The  contract  as  prepared  by  Mr.  Blannery 
before  it  was  taken  to  appellants  for  execu- 
tion did  not  have  this  clause  in  it,  bnt  it  was 
inserted  by  appellee  upon  agreement  of  the 
parties  before  the  contract  was  executed.  By 
the  terms  of  the  contract  as  prepared  be- 
forehand, appellee  was  obligated  to  accept 
and  pay  for  the  land  according  to  the  agree- 
ment. If  an  abstract  of  appellants'  title  to 
the  land  disclosed  a  merchantable  title,  and 
the  statement,  "if  grantee  accepts  this  con- 
tract and  takes  the  land,"  in  this  clause  we 
are  considering  with  reference  to  the  timber 
uptm  the  land  is  not  inconsistent  vritb,  and 
no  doubt  related  to,  appellee's  right  to  refuse 
to  take  the  land  if  it  should  develop  appel- 
lants were  not  able  to  convey  a  good  tlUe, 
and,  being  reasonably  consistent  with  the 
other  terms  of  the  contract,  it  will  not  l>e  so 
construed  as  to  Invalidate  the  express  terms 
of  the  contract,  as  it  is  elementary  that  ap- 
parently repugnant  clauses  must  be  reconcil- 
ed if  it  can  be  done  by  any  reasonable  con- 
struction. 

AppellantSi  to  support  their  contention  that 
the  contract  is  an  option  rather  than  a  con- 
tract of  sale,  cite  Litz  v.  Ooosllng,  83  Ky. 
185,  19  S.  W.  527,  21  U  R.  A.  127;  but  the 
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contract  and  facta  before  as  are  not  aimUar 
to  those  involved  In  that  case,  while  they 
are  almost  identical  to  those  in  the  case  of 
Northern  Ck>al  &  Coke  Co.  r.  Bates,  146  Ky. 
624,  143  S.  W.  13,  where  the  contract  was 
held  to  be  a  contract  of  sale. 

The  decision  of  the  chancellor  in  refusing 
to  cancel  the  contract  and  dismissing  the 
petition  must  therefore  be  sustained;  and, 
having  dismissed  the  i>etition  because  appel- 
lants had  not  sustained  the  only  grounds  up- 
on which  the  invalidity  of  the  contract  was 
asserted,  it  results,  of  course,  that  a  specific 
performance  was  properly  adjudged  npon  ap- 
I)ellee'8    counterclaim. 

Wherefore  the  judgmoit  is  affirmed. 


EVANS'  ADMH  v.  McVEX  et  al. 
(Conrt  of  Appeals  of  Kentncky.    Nov.  1,  1916.) 

1.  EXECTTTOBS  AND  Aduinistbatobs  4ts»406(3) 
— Compensation— Statdte. 

Under  Ky.  St  §  3883,  providing  that  the  al- 
lowance to  executors  and  administrators  and 
curators  shall  not  exceed  6  per  cent,  on  all 
amounts  received  and  distributed,  where  dece- 
dent's estate  consisted  solely  of  money  and  notes, 
the  total  sum  being  $16,076.49,  the  administra- 
tor, who  managed  the  estate  skillfully  and  with- 
out loss,  collecting  all  the  sums  due  it  without 
the  necessity  of  htlEation,  some  of  the  debtors 
living  in  other  counties,  and  some  being  nonresi- 
dents of  the  state,  was  entitled  to  compensation 
in  the  sum  of  $763.77,  6  per  cent,  of  the  amount 
disbursed. 

[Ed.  Note.— E\>r  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {{  2113,  2116,  2116 ; 
Dec.  Dig.  «=>406(3).] 

2.  EZBOUTOBS  AND  ADiamaTBATOBS  «=>601— 
AlXOWANCBS   rOB   EZTBAOBDINABT   SEBVIOEB 

—Evidence. 
In  suit  to  surcharge  an  administrator's  ac- 
count, he  should  not  have  been  allowed  a  credit 
of  $110.60  for  extraordinary  services,  where  the 
only  evidence  to  support  it  was  his  own  testimo- 
ny that  he  made  trips  occasionally  to  the  county 
seat,  showing  no  acts  beyond  the  ordinary  duties 
of  an  administrator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  2072.  2140, 
2142-2148;  Dec.  Dig.  «=»501.] 

3.  EXXCUTOBS  AND  ADMIMI8T8AT0BS  «=»111(1) 
— POWKB  TO  EUPLOY  ATTOBNEYS— OOMFENSA- 
TION. 

An  administrator  may,  it  necessary,  employ 
attorneys,  to  advise  and  assist  him  in  the  settle- 
ment of  decedent's  estate,  who  are  entitled  to  a 
reasonable  compensation  for  their  services,  to  be 
paid  as  costs  out  of  the  assets. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {{  448,  449,  458,  459, 
461;  Dec.  Dig.  «8=»111(1).] 

4.  Exeoutobs  and  Administbatobs  ®=>111(1) 

— AlXOWANCEB— ATTOBNET'S  FeeS. 

An  administrator,  who  has  paid  attorneys 
employed  by  him  to  advise  and  assist  him  in  the 
settlement  of  the  estate,  should  be  allowed  the 
reasonable  amounts  paid  by  him  as  a  credit  in 
his  settlement 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {}  448,  449,  458,  459, 
461;   Dec.  Dig.  *=>lll(l).] 


6.  EZZCUTOBS  AND-ADiannniATOBS  «SS>111(6) 

— Attoenet's  Fees. 
The  administrator  of  an  estate  worth  $15,- 
000,  who  consulted  attorneys  solely  for  advice  as 
to  his  duties  and  the  questions  arising  about  the 
claims  of  the  estate  against  those  indebted  to  it, 
there  having  been  no  litigation  and  no  particular 
skill  having  been  necessary  to  render  the  advice, 
no  problems  of  special  diflSculty  having  arisen, 
was  entitled  to  an  allowance  of  $250  for  attor- 
ney's fees ;   $800  being  excessive. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  S  456;  Dec.  Dig.  ^s> 
111(6).] 

6.  ExECin'OBa  and  Adutnistbatobs  ^=9606(3) 

—  SUBCELABOINa  SETTTXHENT  —  PAYMENT  OF 

Claim. 
In  suit  to  surcharge  the  settlement  of  an  ad- 
ministrator, the  court  properly  refused  to  sur- 
charge as  to  a  claim  properly  made  out  sworn  to 
by  claimant,  and  proved  by  the  oath  of  a  witness 
as  required  by  law ;  it  not  being  shown  that  the 
administrator  acted  in  bad  faith  in  paying  it 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Gent  Dig.  |  2177;  Dec.  Dig. 
<8=506(3).] 

7.  Contbacts  «=»4— Impued  Pbomises  to  Pay 
fob  boabd  and  lodging — statute. 

While  Ky.  St  {  2178,  providing  that  one  not 
a  tavern  keeper,  or  keeper  of  a  house  of  private 
entertainment,  who  shall  entertain  another  with- 
out agreement  for  compensation,  shall  be  consid- 
ered to  have  done  the  entertaining  through  cour- 
tesy, destroys  the  implication  of  a  promise  to 
pay  for  board  and  lodging  from  the  mere  fact 
that  it  is  furnished  and  accepted,  no  special  form 
of  contract  is  necessary  to  lay  the  basis  for  a 
recovery  for  furnishing  board  and  lodging,  and, 
if  each  party  contemplated  that  the  one  receiving 
the  board  and  lodging  was  to  pay,  it  is  suflBcient 
to  raise  a  promise  to  pay  whatever  it  is  reason- 
ably worth. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ||  4-6 ;  Dec.  Dig.  «=>4.] 

8.  ExKcuTOBs  AND  Adminibtbatobs  $=9511(1) 

—  Action  to  Subohaboe  Administbatob  — 
Costs— Statute. 

Under  Ky.  St  {  889,  relative  to  costs  in  eq- 
uity, in  an  action  to  surcharge  an  administra- 
tor's settlement,  defendants  other  than  the  ad- 
ministrator, who  sought  to  recover  nothing,  and 
made  no  costs,  and  against  whom  no  recovery 
was  sought  should  not  be  taxed  or  pay  any  costs. 
[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §{  2257,  2259;  Dec. 
Dig.  «=9511(1).] 

9.  EXECUTOBS  and  AOKINiaTBATOBS  «=>506(3) 

—  ACTION  TO  SUBGHABQB  ADHINISTBATOB  — 

Costs — Statute. 
Under  Ky.  St.  g  889,  relative  to  costs  in  eq- 
uity, in  an  action  to  surcharge  an  administra- 
tor's settiement  plaintiffs  will  be  adjudged  to  re- 
cover all  costs  which  they  would  be  entitled  to 
recover  had  they  only  sought  to  surcharge  the 
settlement  as  to  credits  as  to  which  they  were 
successful,  but  they  will  not  recover  costs  made 
by  them  in  unsuccessful  efforts  to  charge  the 
administrator  with  debits  or  imsuccessful  efforts 
to  disallow  credits. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {  2177;  Dec  Dig. 
«=3506(3).] 

Appeal  from  Circuit  Court,  Whitley 
County. 

Suit  by  M.  E.  McVey  and  others  against 
James  Teague,  A.  C.  Evans'  administrator, 
and  others.  From  a  Judgment  for  plaintiffs, 
the    administrator    appeals,    and    plaintiffs 
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crow^ppeal.  Jadgment  rereraed  oa  appeal 
and  CKMS-appeal,  and  remanded,  wltb  di- 
rections to  set  aside  In  part,  bat  otherwise 
affltmed. 

J.  N.  Sharp,  of  EnoxrUle,  Tenn.,  C  N. 
Smith,  of  WllUamsborg,  and  J.  P.  Hobson  & 
Son,  of  Frankfort,  for  appellant.  Stephens 
ft  Steely,  of  WllUamsbnrg,  for  appellees. 

HURT,  J.  A.  C.  Evans,  a  resident  of 
Whitley  oonnty,  died  Intestate,  and  James 
Teagne  became  the  administrator  of  his  es- 
tate. About  two  years  after  his  appointment, 
the  administrator  made  a  settlement  of  his 
acconnts  with  the  county  court,  which  was 
approved  and  pnt  to  record.  Thereafter  cer- 
tain of  the  heirs  of  decedent  united  in  a  suit 
against  the  administrator,  in  which  they 
sought  to  have  the  settlement  made  with  the 
coanty  court  surcharged.  The  heln  of 
decedent,  other  than  the  plaintiffs,  were  made 
defendants ;  but  they  never  answered  or  took 
any  part  in  the  litigation.  Complainto  were 
made  in  regard  to  many  things,  which  the 
plaintiffs  insisted  should  have  been  charged 
as  deblto  in  the  settlement,  but  which  were 
not  so  chai'ged,  and  that  the  administrator 
had  received  credito  by  sums  In  the  settle- 
ment to  which  he  was  not  Justly  entitled. 
Evidence  was  taken  upon  the  issues  by  each 
side,  the  case  was  submitted  for  trial  and 
Judgment,  and  the  circuit  court  rendered  a 
Judgment  to  the  effect  that  the  administrator 
had  been  charged  in  the  settlement  with  the 
county  court  all  of  the  things  which  he  should 
have  been  Justly  charged  with.  All  the  cred- 
its given  the  administrator  in  the  county 
court  were  approved,  except  the  credit  allow- 
ed him  for  his  compensation  as  administra- 
tor was  adjudged  to  be  excessive  and  was 
reduced,  and  the  amount  of  the  credit,  which 
he  had  paid  for  counsel  fees  in  the  adminis- 
tration of  the  estate,  was  all  disallowed. 

The  administrator  had  employed  attorneys 
to  advise  and  assist  him  In  the  administra- 
tion of  the  estate,  and  the  county  court,  in 
the  settlement  made  with  it,  for  his  own  com- 
pensation, as  administrator,  and  the  amounts 
paid  by  him  to  his  attorneys,  allowed  him 
a  total  sum  of  $1,800;  but,  on  account  of  a 
mistake  In  the  settlement,  he  actually  re- 
ceived only  $1,700,  and  the  remainder  of  the 
estate  was  distributed  to  the  heirs.  In  the 
settlement  wltb  the  county  court,  the  admin- 
istrator was  allowed  a  credit  of  $110.50  as  al- 
leged, for  extraordinary  services,  In  the  ad- 
ministration of  the  estate.  While  the  estate 
was  in  course  of  administration,  Sena  J. 
Evans,  a  widow,  presented  a  claim  against 
the  decedent's  estate  for  the  sum  of  $308  for 
board  and  lodging  furnished  the  decedent, 
and  washing  his  clothes,  and  personal  at- 
tentions to  him  for  the  last  19  or  20  months 
of  his  life.  This  claim  was  paid  by  the  ad- 
ministrator and  he  was  given  a  credit  by  it 
in  his  settlement  with  the  county  court.  The 
credits  above  mentioned  of  $110.50  for  ex- 
penditures and  axtraordinary  services,  and 


the  credit  of  the  amount  of  the  dabn  of  Sena 
jr.  E:van8,  both,  held  to  be  proper  credits. 
The  credit  allowed  by  the  coanty  court  of 
$1,800  for  compensation  of  the  administrator 
and  the  sums  paid  by  him  to  bis  attorneys 
tor  counsel  and  advice  was  reduced  to  the 
sum  of  $753.77.  The  court  then  rendered  a 
Judgment  In  Cavor  of  the  plaintiffs  against 
the  administrator  for  the  sum  of  $608.29,  be- 
ing the  portion  of  the  difference,  between  tiie 
$1,700  recdved  by  him  for  his  compensation 
and  fees  jmid  to  his  attorneys,  and  the  snm 
of  $753.77,  to  which  the  court  reduced  tWs 
credit,  which  the  plaintiffs,  as  heirs  of  de- 
cedent, were  entitled.  It  was  farther  ad- 
Judged  that  the  plaintiffs  recover  their  costs 
against  the  administrator,  except  the  costo 
expended  by  them  with  reference  to  Items  of 
debit  or  credit  in  the  settlement,  whldi 
were  approved  by  the  court,  and,  with  ref- 
erence to  such  items,  the  administrator 
would  recover  the  costs  expended  by  hUn  of 
the  plalntlffB.  The  administrator  excepted  to 
that  part  of  the  Judgment  which  adjudged 
that  the  $1,800  credit  allowed  Mm  by  the 
county  court  was  excessive,  and  reduced  it  to 
$753.77,  and  adjudged  him  to  pay  the  plain- 
tiffs the  snm  of  $608.29,  with  interest,  and 
appealed  to  this  court. 

The  plaintiffs  In  the  suit,  who  are  the  ap- 
pellees here,  excepted  to  so  much  of  the  Judg- 
ment as  fixed  the  compensation  of  the  ad- 
ministrator and  counsel  fees  at  $753.77, 
which  they  insist  should  not  have  been  a  sum 
exceeding  $500.  They  also  excepted  to  that 
part  of  the  Judgment  which  held  that  the 
credit  of  $110.50  for  extraordinary  services 
and  expenditures,  and  the  credit  allowed  for 
the  payment  of  the  claim  of  Sena  Evans,  to 
be  proper  credits,  and  to  that  part  of  the 
Judgment  by  which  they  were  adjudged  to 
pay  the  costs  of  the  administrator,  which  he 
had  expended  in  defending  their  suit  against 
him  upon  items  of  the  settlement,  which  were 
approved  by  the  Judgment,  and  denying  to 
them  the  recovery  of  their  costo  with  refer- 
ence  to  such  items,  and  have  taken  a  cross- 
appeal  from  so  much  of  the  Judgment  except- 
ed to. 

[1]  1.  The  entire  estate  of  decedent  seems 
to  have  consisted  of  money  and  promissory 
notes,  some  of  which  were  secured  by  mort- 
gages, and  a  small  amount  of  personalty, 
other  than  these.  The  total  sum  received 
and  disbursed  by  the  administrator  was  $15,- 
075.49.  Five  per  centum  of  this  sum  is 
$753.77,  the  amount  at  which  the  circuit  court 
fixed  the  compensation  to  which  he  was  enti- 
tled as  administrator.  The  persons  who  ow- 
ed the  estate  and  from  whom  the  administra- 
tor made  collections  were  numerous,  and 
some  of  them  lived  In  counties  other  than  the 
county  In  which  the  letters  of  administration 
were  granted,  and  some  of  them  were  non- 
residents of  the  state  of  Kentucky.  While  all 
the  sums  which  were  owing  to  the  estate 
were  collected  without  the  necessity  of  liti- 
gation, the  work  of  making  the  ccdlectlona 


Digitized  by 


Google 


KrJ 


BVANS'  ADH'B  v.  MoVKT 


1077 


and  dlabaraements  afid  attaiding  to  tbe  neoes- 
aary  dntlea  of  hla  office  by  the  administrator 
were  necessarily  considerable,  requiring  time 
and  tact  to  Insure  success.  The  allowance  Is 
not  in  excess  of  tbe  amount  permitted  by  law. 
Section  3883,  Ey.  Statutes.  Xfae  admlnistA- 
tlon  of  the  estate  was  done  skillfully  and 
without  any  acts  which  caused  a  loss  to 
the  estate  The  allowance  of  ^763.77  does 
not  appear  to  be  In  excess  of  the  sum  to 
which  the  administrator  was  entitled  for  his 
aerrlces,  alone.  Section  8883,  supra,  pro- 
vides: 

'The  allowance  to  execnton,  administrators 
and  curators  shall  not  exceed  five  per  cent,  on 
all  the  amounts  received  and  distributed:  Pro- 
vided, that  upon  proof  beard  in  open  court,  upon 
proper  notice  to  the  parties  in  interest,  the  court 
may  make  an  allowance  when  the  executor,  ad- 
ministrator or  curator  has,  in  the  proper  dis- 
charge of  his  duties  in  attending  to  administering 
and  settling  the  estate  in  his  hands,  been  re- 
quired to  perform  extraordinary  services ;  but 
such  allowance  shall  not  exceed  in  amount  a  fair 
compensation  for  the  time  occupied,  and  expens- 
es incurred  in  protecting,  attending  to,  collect- 
ing, and  setUing  such  estate,  and  five  per  cent, 
on  all  amounts  received  and  distributed." 

[2]  2.  The  credit  of  1110.90.  for  extraor- 
dinary services,  should  not  have  been  allowed 
at  all.  The  administrator  did  not  exhibit 
any  statement  showing  of  what  these  ex- 
traordinary services  consisted,  nor  any  of 
the  items  of  such  service.  The  allowance 
was  made  by  the  county  court  without  any 
notice  to  the  parties  In  Interest,  and,  as  It  ap- 
pears, without  any  proof  upon  which  to  base 
the  allowance.  The  circuit  court,  when  It 
refused  to  purge  the  settlement  of  the  credit, 
did  not  have  before  It  any  sufficient  proof  to 
sustain  it.  The  only  evidence  to  support  the 
credit  was  the  testimony  of  the  administra- 
tor, which  was  to  the  effect  that  he  made 
trips  occasionally  to  the  connty  seat,  and 
showed  no  acts  beyond  the  ordinary  duties 
\of  an  administrator. 

[3, 4]  3.  There  Is  nothing  any  better  es- 
tablished than  that  an  administrator  may, 
'  U  necessary,  employ  attorneys  to  advise  and 
assist  him  In  the  settlement  of  the  estate  of 
the  decedent,  and  that  they  are  entitled  to  a 
reasonable  compensation  for  their  services, 
to  be  paid  as  costs  out  of  tbe  assets  of  the 
estate.  If  the  administrator  has  paid  them 
for  their  services,  he  should  be  allowed  the 
reasonable  amounts  paid  by  him  for  such 
services  as  a  credit  in  his  settlement  of  the 
estate.  Chapllne  v.  Moore,  7  T.  B.  Mon.  166 ; 
Newcomb  v.  Newcomb,  60  8.  W.  642,  22  Ky. 
Law  Rep.  1359;  Pennebaker  v.  Williams,  136 
Ky.  120,  120  S.  W.  321,  123  S.  W.  672.  In  11 
Am.  &  Kng.  Ency.  1245,  tbe  rule  Is  stated 
thus: 

"In  many  cases  it  is  necessary  for  an  executor 
or  administrator  to  employ  counsel  to  advise  Mm 
as  to  bis  duties  and  assist  him  in  the  discharge 
thereof,  in  order  to  protect  both  the  estate  and 
himself.  This  be  always  has  the  right  to  do,  and 
the  fees  paid  by  him  for  such  services  are  charge- ! 
able  against  the  estate." 


In  Harding's  AdmY  ▼.  Harding,  132  Ky. 
133,  116  S.  W.  305,  it  was  said: 

"No  fixed  rule  can  be  adopted  by  which  a  scale 
of  fees  for  attorneys  can  be  laid  down.  All  that 
can  be  said  is  that  they  must  be  reasonable,  talc- 
ing into  consideration  the  character  of  services 
rendered,  the  time  employed,  the  size  of  the  es- 
tate, and  the  extent  of  the  litigation." 

[I]  In  the  instant  case,  there  was  not  any 
litigation.  The  services  rendered  by  the  at- 
torneys consisted  of  advising  the  adminis- 
trator from  time  to  time  in  regard  to  his  du- 
ties, and  the  questions  arising'  about  the 
claims  of  the  estate  against  those  indebted 
to  It  No  particular  skill  seems  to  have 
been  necessary  In  the  advice  rendered,  and 
no  problems  of  special  difficulty  seem  to  have 
arisen.  The  administrator  claims  that  be 
paid  to  his  attorneys  for  their  services  the 
sum  of  $800,  and  this  amount  went  to  make 
up  the  $1,800  credit  he  received  in  his  set- 
tlement with  the  county  court.  Such  a  sum 
was  excessive  for  the  services  rendered  and 
should  not  have  been  allowed.  Tbe  trial 
court  was,  however,  in  error  In  not  making 
an  allowance  to  the  administrator  for  the 
reasonable  value  of  tbe  service  of  his  attor- 
neys Considering  the  size  of  the  estate  and 
the  services  rendered  the  administrator  by 
the  attorneys,  In  our  opinion  $250  should 
have  been  allowed  the  administrator  for  the 
fees  paid  by  him  to  his  attorneys,  In  addi- 
tion to  the  $753.77  allowed  to  him  for  bis 
services  as  administrator. 

[8,  7]  4.  The  court  did  not  err  in  refusing 
to  surcharge  tbe  settlement  as  to  tbe  claim 
paid  to  Sena  J.  Evans,  and  to  deny  the  ad- 
ministrator a  credit  by  it.  The  claim  was 
properly  made  out,  sworn  to  by  the  claimant, 
and  proven  by  the  oath  of  a  witness,  as  re- 
quired by  law.  It  was  not  shown  that  the 
administrator  acted  In  bad  faith,  in  paying 
the  claim.  If  the  administrator  had  refused 
the  payment,  and  required  the  claimant  to 
have  sued  him,  upon  the  proof  in  the  record, 
he  would  have  suffered  a  recovery  against 
him,  and  tbe  estate  would  have  had  to  have 
borne  the  costs  of  the  litigation. 

It  Is  true  that  section  2178,  Ky.  Statutes, 
provides  that  one  who  is  not  a  tavern  keep- 
er or  keeper  of  a  house  of  private  entertain- 
ment, who  shall  entertain  another  in  his 
house,  or  furnish  him  with  diet,  or  storage 
for  his  goods',  not  having  made  an  agreement 
with  such  person  for  compensation  therefor, 
shall  not  recover  anything  against  the  per- 
son entertained,  nor  against  his  estate,  but 
shall  be  considered  to  have  done  the  enter- 
taining or  furnishing  through  courtesy. 
Here,  the  entertainment  was  proven  to  have 
been  done  under  a  contract,  that  the  dece- 
dent should  pay  therefor.  While  the  statute 
destroys  the  implication  of  a  promise  to  pay 
•for  board  and  lodging  from  the  mere  fact 
that  it  is  furnished  and  accepted,  but  no 
special  form  of  contract  is  necessary  to  lay 
the  basis  for  a  recovery  for  furnishing  board 
and  lodging.  If  each  of  the  parties  contem- 
plated that  the  one  receiving  tbe  board  and 
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lodgtDK  Is  topayforitiltlsBofllclentto  raise 
a  promise  to  i>ay  whatever  It  la  reasonably 
worth.  Bryson  v.  BrtggB,  104  S.  W.  982,  32 
Ky.  Law  Bep.  159;  Snowden  t.  Snowden, 
96  a  W.  922;  Ramsey  t.  Keith,  76  S.  W. 
142,  25  Ky.  Law  Bep.  5S2;  Hancock  ▼.  Han- 
cock, 69  S.  W.  757,  24  Ky.  Law  Rep.  661. 

[6,  •]  B.  Section  889,  Ky.  Statutes,  provid- 
ed that  In  actions  in  equity  the  party  sno- 
ceedlng  on  the  merits  or  otherwise  shall  re- 
cover his  costs,  except  against  nominal  de- 
fendants, but  In  actions  "for  settling  the  dls- 
trlbntloD  and  division  of  deceased  person's 
estates,  and  to  settle  partnership,  and  to 
settle  or  enforce  trusts,  courts  shall  have  a 
Judicial  discretion  in  regard  to  costs."  The 
defendants,  in  this  action,  other  than  the  ad- 
ministrator, and  who  sought  to  recover  noth- 
ing, and  made  no  costs,  and  against  whom  no 
recovery  was  sought  shodld  not  be  taxed 
or  pay  any  co6ts.  The  plaintiffs,  when  the 
case  is  returned  to  the  court  bdow,  should 
be  adjudged  to  recover  all  the  costs,  whldi 
they  would  be  entitled  to  recover,  if  they 
liad  only  sought  to  surcharge  the  settl«nent 
of  the  administrator  as  to  the  credit  of  |U0.- 
50  and  $1,800 ;  but  costs  made  by  them  in  un- 
successful efforts  to  charge  the  administrator 
with  debits  or  unsuccessful  efforts  to  dis- 
allow credits,  they  should  not  recover,  and 
the  administrator  should  recover  his  costs  of 
the  plaintiffs  in  defending  himself  against 
their  such  nnsnccessful  efforts. 

Wherefore  the  Judgment  is  reversed  uix>n 
the  appeal  and  cross-appeal  and  remanded, 
with  directions  to  set  aside  the  Judgment  to 
the  extent  that  it  only  allows  the  appellant 
$753.77  for  his  compensation  as  administra- 
tor and  for  attorney's  fees  paid  by  him  and  to 
the  extent  that  it  allows  blm  a  credit  for 
$110.50  for  extraordinary  services,  and  ad- 
Judges  that  appellees  recover  of  him  the  sum 
of  $608.29,  and,  instead  of  $753.77,  to  allow 
him  a  credit  of  $1,003.77  for  his  compensa- 
tion as  administrator  and  for  attorn^'s  fees, 
and  disallow  the  credit  of  $110.50,  entirely, 
and  will  render  a  Judgment'  for  appellees 
against  the  administrator  for  such  portions 
of  the  estate  as  remain  in  the  administrator's 
hands  undistributed  and  to  which  they  are 
entitled  as  the  heirs  of  the  decedent,  after 
allowing  him  the  credit  of  $1,003.77,  and  dis- 
allowing the  credit  of  $110.50,  and  for  pro- 
ceedings consisting  with  this  opinion  in  re- 
gard to  the  costs.  In  all  other  respects  the 
Judgment  la  afilrmed. 


MUTUAL  LIFE  INS.  CO.  OP  NEW  XORK 

et  aL  V.  8P0HN  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  3,  1916.) 

1.  Wills  ©=»5C6  —  Constbuction  —  Pab- 
TicuLAB  WoBus— "Money." 
The  word  "money"  is  often  used  In  wills  in 
a  broad  and  elastic  sense,  and  in  tbe  light  of 
proper  evidence  is  given  meaning  in  accord  vritb 
the  testamentary  intent,  and  may  include  money  I 


dne,  revenionary  interests  ia  pcnonalty,  graand 
rents,  bonds  and  notes,  penmialty,  or  even  testa- 
tor's entire  property. 

[Ed.  Note.— For  other  cases,  see  Willa.  Cent. 
Dig.   if  1238%,   1239:    Dec:  Dig.  «=>568. 

For  other  definitions,  see  Words  and  Phtaaes, 
First  and  Second  Series,  Money.] 

2.  Wnxs  «=>583— CoRBTBTrcnoH  — DncHF- 
noiT  OF  Pbofcktt. 

If  a  will  ezhibita  the  intent  to  devise  aR 
testator's  property  to  bis  wife,  the  fact  that  in 
describing  it  he  omitted  some  portion  thereof 
would  not  defeat  his  intent. 

[Ed.  Note.— For  other  caaes,  aee  WiUs,  Cent. 
Dig.  |{  1271,  1272:   Dec.  Dig.  *=583.] 

3.  Wnxs  «=»571— CoNSTBUcnOH— "Moa»r  IH 
Bawk." 

A  devise  of  'Nrhat  money  I  have  in  the 
bank"  does  not  include  proceeds  of  a  p<^cy  of 
life  insurance  in  which  testator  had  a  vested  in- 
terest. 

[Ed.  Note.— For  other  cases,  aee  Willa,  Cent. 
Dig.  f  1244;   Dea  Dig.  «=>5TL] 

Appeal  from  Orcnit  Court,  Harrison 
County. 

On  petition  for  rdiearlng.  Opinion  modi- 
fled  and  petition  overruled. 

For  former  optniao,  aee  170  Ky.  721.  186 
8.  W.  633. 

Wade  H.  Lall,  of  Cynthiana,  and  Orubbs  & 
Ombbs,  of  LoidsvUle,  for  appellants.  Ed. 
O.  O'Bear,  of  Frankfbrt,  and  M.  G.  Swlnford, 
of  Cynthiana,  for  tLpp^eea. 

CLAY,  O.  [1-S]  In  onr  original  opinion 
we  addressed  ourselves  to  the  question 
whether  or  not  John  H.  W.  Spohn,  upon  the 
death  of  his  mother,  took  a  vested  Interest  in 
the  policy  which  he  could  transmit  by  will  to 
his  widow.  In  considering  this  question  we 
did  not  examine  the  will  with  care,  but  rather 
"assumed"  that  the  proceeds  of  the  policy 
passed  under  the  wilL  It  is  suggested  on  peti- 
tion for  r^earing  and  modification  that  the 
interest  of  the  testator  in  the  policy  is  not 
embraced  In  his  wilL    The  will  Is  as  follows: 

"I  give  what  money  I  have  in  bank  and  houaa 
and  lot  on  Pearl  street  to  my  wife." 

True,  the  word  "money"  is  often  used  in 
wills  In  a  very  broad  and  elastic  sense, 
and,  when  read  in  the  light  of  proper  evi- 
dence. Is  given  meanings  to  conform  to  the 
testamentary  intent  Apple  v.  Allen,  56  N.  C 
120.  When  so  construed,  it  has  been  held  to 
include  money  due  reversionary  Interests  in 
personalty,  ground  rents,  bonds  and  notes, 
personal  property  in  general,  and  even  the 
entire  personal  and  real  property  of  the  tes- 
tator. Decker  v.  Decker,  121  111.  841,  12  N. 
E.  750;  In  re  Egan,  1  Ch.  688,  68  L.  J.  Cfa. 
307;  Strawbrldge's  Estate,  5  Pa.  Dlst  R. 
692;  Id.,  18  Pa.  Co.  Ct  R.  485;  Hinckley 
V.  Primm,  41  111.  App.  570;  In  re  MUler, 
48  Cal.  165,  22  Am.  Bep.  422.  If  the 
will  in  question  exhibited  an  Intent  on  the 
gprt  of  the  testator  to  devise  all  of  his  prop- 
erty to  his  wife,  the  fact  that  in  describing 
his  property  he  omitted  some  portion  thereof 
would  not  defeat  such  Intent    As  a  matter 
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Of  fiict,  the  testator  did  not  use  any  words 
Indicating  a  pnrpose  to  devise  all  of  his 
property  to  his  wife.  He  did  not  even  de- 
vise to  her  all  of  his  'money,  but  only  what 
money  he  had  in  bank.  Though  giving  full 
effect  to  the  elastic  sense  in  which  the  word 
"money"  is  often  used  in  wills,  we  conclude 
that  the  clause  "what  money  I  have  in  bank" 
is  not  broad  enough  to  include  the  testator's 
interest  in  the  policy  in  question.  It  follows 
tliat  the  testator's  wife  takes  by  descent,  and 
not  under  his  will,  and  is  entitled,  therefore, 
to  only  such  Interest  in  the  policy  as  the 
statute  now  gives. 

In  other  respects  we  see  no  reason  to 
change  the  conclusions  reached  in  our  orig- 
inal opinion. 

Wherefore  the  original  opinion  is  modified, 
as  herein  indicated,  and  the  cause  remanded 
for  proceedings  consistent  herewith.  In  oth- 
er respects  the  petition  for  rehearing  Is  over- 
ruled. 


MULONS   V.    COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.     Nov.  3,  1916.) 

1.  Cbhunal  Law  «=9603(2)— Contikuasck— 
Absence  of  Attobnet. 

In  a  prosecution  for  murder,  where  defend- 
ant moved  for  continuance  for  absence  of  one 
of  his  .three  attorneys,  tbe  other  two  being 
present,  basing  his  motion  on  bis  affidavit  stat- 
ing that  tbe  absent  attorney  was  the  first  em- 
ployed, that  defendant  bad  consulted  with  him 
and  related  the  testimony  to  him,  that  the  ab- 
sent attorney  was  the  only  one  familiar  with 
what  defendant  expected  to  prove,  that  the  at- 
torney was  acquainted  In  the  county  and  de- 
fendant relied  upon  him  to  select  the  jurors, 
and  that  defendant  was  Informed  that  the  at- 
torney was  unavoidably  detained  elsewhere, 
but  if  the  case  was  continued  to  some  future 
time  he  would  he  able  to  secure  the  attorney's 
presence,  which  affidavit  failed  to  disclose  when 
defendant  employed  his  two  other  attorneys,  or 
to  say  that  they  did  not  reside  in  the  county, 
or  that  he  had  not  consulted  with  them  or  ac- 
quainted them  with  the  testimony  in  the  case, 
giving  no  reason  for  their  want  of  familiarity 
with  the  expected  evidence,  and  no  reason  for 
the  absence  of  the  attorney,  nor  when  he  might 
be  expected  to  return,  denial  of  continuance 
was  proper,  since'  absence  of  an  attorney  for  a 
defendant  is  not  ground  for  continuance  unless 
it  be  made  clearly  to  appear  that  without  the 
presence  of  such  attorney  defendant  could  not 
have  a  fair  trial. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Difr.  S§  1349,  1350.  1363,  1355; 
Dec.  Dig.  <S=e03(2).l 

2.  CannNAL  Law   ®=»670  — Tbiai.— Exclu- 

'      8I0N   OF   ANSWEB. 

In  a  prosecution  for  murder,  the  ruling  of 
the  court  refusing  to  permit  a  witness  to  an- 
swer a  question  was  not  improper,  where  there 
was  no  avowal  as  to  what  the  answer  of  the 
witness  would  have  been  if  permitted  to  an- 
swer. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  757,  1593-1596;  Dec.  Dig. 
«=»670.] 

3.  CaiiUNAi,  Law  4=»419,  420(10)— Bvideitce 
— Hearsay. 

In  a  prosecution  for  murder,  where  evidence 
was  offered  by  the  state  that  near  where  de- 


cedent's body  was  found  a  pistol  bullet  had  been 
recently  shot  into  a  tree,  the  inference  being 
that  it  indicated  the  relative  positions  of  de- 
fendant and  deceased,  testimony  as  to  whether 
a  certain  person  had  not  stated  to  witness  that 
he  had  shot  the  bullet  into  the  tree,  was  inad- 
missible as  hearsay. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {{  980-983 ;  Dec.  Dig.  «=s>419, 
420(10).] 

4.  Cbimiwai.    Law     <8=413(1)  —  Evidewoe — 

Self- Sek VINO  Deci.aration. 
Defendant's  testimonv  that  after  the  al- 
leged crime,  and  on  hia  discharge  from  a  hospi- 
tal, he  returned  to  the  jail  without  the  custody 
of  an  officer,  was  inadmissible,  being  a  self- 
serving  declaration. 

[EM.  Note.— For  other  cases,  see  Criminal 
lisw.  Cent  TUg.  U  928-932,  98S ;  Dec.  Dig.  «s> 
413(1).] 

6.  Hoiacini     «=sli6(2)— SELr-DEFEHB»— Bb- 

UEF  OF  ACCT7SED. 

The  right  to  take  human  life  in  self-defense 
does  not  exist  unless  at  the  time  and  place  of 
killing  accused  has  ressonable  grounds  upon 
which  to  base  his  belief,  and  does  believe,  that 
he  is  about  to  lose  his  life  or  suffer  serious  harm 
at  the  bands  of  his  adversary. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  159 ;  Dec.  Dig.  <8=»116(2).] 

6.  Homicide    <S=117— Self-Defenbe— Pbevi- 
otrs  Threats  or  Assaults- 

Threats  and  previous  assaults  do  not  excuse 
the  taking  of  the  life  of  an  adversary,  but  a  ne- 
cessity must  exist,  or  appear  to  exist,  at  the 
time  and  place  of  the  killing,  and  a  fear  that 
in  the  future  a  necessity  may  exist  to  kill  is  no 
excuse, 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  H  164r-167 ;  Dec.  Dig.  «S=117.] 

7.  Homicide  «=>190(4),.  191— Self-Detbnsb— 
Evidence— Threats. 

In  a  prosecution  for  felonious  homicide  of 
one  seeking  to  excuse  himself  by  a  plea  of  self- 
defense,  it  is  always  competent  to  prove  the 
threats,  assaults,  menaces,  and  lying  in  wait, 
which  he  has  suffered  at  decedent's  hands,  when 
there  is  some  evidence  of  acting  in  self-defense 
at  the  time  and  place  of  the  killing,  to  shed 
light  upon  the  beliefs,  motives,  fears,  and  ne- 
cessities of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  402,  414;  Dec.  Dig.  <S=>190(4), 
191.] 

8.  Homicide     «=»300(6)— Instruction— Self- 
Defense— Threats. 

In  a  prosecution  for  homicide,  where  de- 
fendant pleads  self-defense,  it  is  not  proper  to 
group  in  an  instruction  the  threats,  assaults, 
menaces,  etc.,  he  has  suffered  from  decedent 

[Ed.  Note.'— For  other  cases,  see  Homicide, 
Cent  Dig.  {  620;  Dec.  Dig.  <S=300(6).] 

Appeal  from  Circuit  <3ourt,  Breattiitt 
County. 

Clabe  MuUins  was  convicted  of  voluntary 
manslaughter,  and  he  appeals.  Judgment  af- 
firmed. 

T.  T.  Cope,  A.  S.  Johnson,  and  A  H.  Pat- 
ton,  all  of  Jackson,  E.  E.  Hogg,  of  Boone- 
vlUe,  and  Hazelrigg  &  Haselrigg,  of  Frank- 
fort, for  appellant.  M.  M.  Logan,  Atty.  Oen., 
and  Charles  H.  Morris,  Asst  Atty.  Oen.,  for 
the  Commonwealtli. 

HURT,  J.  The  appellant  Clabe  MuUins 
and  Lum  Bellamy  were  neighbors  and  resid- 
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ed  on  tbe  Bear  Brandt  of  Bnddiom,  la 
Breathitt  county.    On  the  4tb  day  of  ICardi, 

1916,  they  became  Involved  in  an  altercation 
with  eadi  other,  which  resulted  in  the  appel- 
lant 8hootin«  and  killing  Bellamy.  The  ap- 
pellant immediately  proceeded  to  Ja<^8on 
and  there  delivered  himself  np  to  the  Jailer 
of  the  connty  to  await  trial  for  the  crime. 
On  the  4th  day  of  April,  following,  tbe  grand 
jnry  returned  an  indictment  against  him, 
charging  him  with  the  crime  of  wlllfnl  mur- 
der, and  on  the  same  day  he  was  hronght 
into  court  and  tbe  case  was  set  for  trial  for 
the  14tb  day  of  AprlL  On  tbe  14tb  day  of 
April,  when  the  prosecution  was  called  for 
trial  and  tbe  commonwealth's  attorney  an- 
nounced ready  for  trial,  the  appellant  filed 
an  affidavit  and  moved  the  conrt  for  a  con- 
tinuance of  tbe  case  to  the  next  term  of  the 
oonrt,  or  to  some  future  day  of  that  term, 
on  account  of  the  absence  of  cxie  of  his  at- 
torneys, A.  S.  Johnson.  The  court  overruled 
the  motion  for  a  continuance  or  postpone- 
ment and  the  case  proceeded  to  trial.  Tbe 
Jury  found  the  appellant  guilty  of  tbe  crime 
of  voluntary  manslaughter  and  fixed  bis  pun- 
ishment at  imprisonment  for  not  less  than 
20  yeara  nor  for  a  greater  time  than  20  years 
and  6  months,  and  the  court  rendered  a  Judg- 
ment in  accordance  with  the  finding  of  tbe 
Jury.  A  motion  to  set  aside  tbe  verdict  and 
Judgment  and  to  grant  him  a  new  trial  was 
made  by  the  appellant,  but  was  overruled, 
and  hence  this  appeal. 

The  grounds  upon  whidi  the  Judgment  is 
sought  to  be  reversed  are: 

(1)  The  court  erred  in  overruling  tbe  mo- 
tion for  a  continuance  of  tbe  case  to  tbe  next 
term  or  postponement  of  the  trial  of  the 
case  until  A.  S.  Johnson,  an  attorney  for  tbe 
appellant,  could  be  present 

(2)  Tbe  court  erred  to  the  prejudice  of 
appellant  In  admitting,  over  bis  objection, 
Incompetent  evidence  to  be  beard  by  the  Jury, 
and  In  refusing  to  admit  competent  testi- 
mony to  be  heard  in  his  behalf. 

(3)  The  conrt  mislnstructed  the  Jury,  and 
refused  to  Instruct  tbe  Jury  upon  the  entire 
law  applying  to  tbe  case. 

[1]  (a)  When  the  action  was  called  for 
trial,  the  appellant  sought  a  continuance  for 
no  other  reason  than  the  absence  of  one  of 
bis  attorneys.  The  record  shows  that  he 
bad  two  other  attorneys,  who  were  present 
and  who  engaged  in  and  assisted  blm  in  the 
defense  of  the  accusation  against  him,  npon 
tbe  trial.  Tbe  affidavit  made  by  himself  and 
upon  whldi  he  based  his  request  for  a  con- 
tinuance or  postponement  of  tbe  case,  in  sub- 
stance, stated  that  be  was  relying  upon  tbe 
efforts  and  ability  of  tbe  absent  attorney  to 
defend  him;  that  be  was  tbe  first  attorney 
employed  by  him  to  defend  the  action;  that 
be  had  paid  to  him  some  portion  of  a  fee; 
that  he  had  consulted  with  bini  In  regard  to 
the  case  and  had  related  tbe  testimony  to 
blm,  and  tbe  absent  attorney  was  the  only 


one  of  bis  attomeya  who  wan  ftnriMar  iritli 
what  he  expected  to  prove  by  tbe 
in   bla  behalf;    that  tbe  attorney  was 
qnalnted  in  the  connty,  and  be  was  itiylng  up- 
on him  to  select  the  Jnrors  for  the  trial;  Omt 
he  was  informed  that  the  attorney  was  un- 
avoidably  detained  at  Lexington.  Ky.,  bat. 
if  tbe  case  was  continned  or  postponed   to 
some  future  time,  he  wonld  be  able  to  se- 
cure tbe  presence  of  the  attorney.    The  affi- 
davit does  not  disclose  when  tbe  appelant 
employed  tbe  otber  attorneys,  irtiidi  nd^tit 
have  been  upon  tbe  same  day,  bat  after  tbe 
employment  of  the  absent  attorney;   neither 
does  it  say  tliat  his  otber  attorneys  did  not 
reside  in  Breathitt  county,  or  were  any  leas 
acquainted  in  the  county  or  any  less  able  to 
make  a  selection  of  anitable  Jnrors  for  the 
trial  of  the  case  than  tbe  absent  attorney. 
Neither  does  tbe  affidavit  state  that  he  bad 
not  consulted  with  his  otber  attorneys,  nor 
any  reason  why  he  had  not  done  so,  or  bad 
not  acquainted  them  with  tbe  testinHMiy  in 
the  case.     The  affidavit  does  say  that  tbe 
absent  attorney  is  tbe  only  one  of  the  at- 
torneys who  was  familiar  with  what  be  ex- 
pected to  prove  by  his  witnesses;  but  it  does 
not  give  any  reason  for  tbe  otber  attorneys' 
want  of  familiarity  with  tbe  expected  evi- 
dence, or  any  reason  why  bis  other  attomeya 
could  not  familiarize  themselves  with  what 
the    appellant    expected    his    witnesses    to 
prove,   sufficiently   for  tbe  purposes  of  the 
trial.     There  is  neither  reason  for  tbe  ab- 
sence of  tlie  attorney,  nor  when  be  might  be 
expected   to   return,   given   in   the  affidavit. 
Neither  of  tbe   appellant's   attorneys,   who 
were  present,  filed  an  affidavit  containing 
any  reason  why  they  conld  not  take  care  of 
the  defense  of  appellant  as  efficiently  and 
fully  as  the  absent  attorney.    It  is  only  in 
certain  extreme  cases  that  the  mere  absence 
of  one  of  several  counsel  is  a  ground  for  a 
continuance. 

The  affidavit  in  this  case  does  not  show  a 
state  of  case  with  the  features  which  de- 
manded a  continuance,  in  order  that  the  ac- 
cused might  have  a  fair  trial,  as  tbe  case  of 
Bates  V.  Com.,  16  S.  W.  528, 13  Ey.  Law  Rep. 
135,  or  Leslie  v.  Com.,  42  S.  W.  1095,  19  Ky. 
Law  Rep.  1203,  or  Cornelius  v.  Com.,  64  S.  W. 
412,  23  Ky.  Law  Rep.  771,  or  Wilson  v.  Com., 
134  Ky.  670,  121  S.  W.  614.  In  tbe  flrst-nam- 
ed  case,  the  affidavit  showed  that  tbe  accus- 
ed were  out  of  their  own  county,  and  tbe  . 
circle  of  their  acquaintances,  and  100  miles 
from  their  homes,  and  In  Jail;  that  the  ab- 
sent attorney  was  an  officer  of  the  United 
States  government  and  necessarily  detained 
at  another  place;  that  he  would  be  present  in 
court  on  the  second  day  after  tbe  case  was 
called  for  trial ;  that  he  bad  been  present  at 
the  examining  trial;  and  that,  on  account  of 
their  confinement  in  Jail,  he  knew  the  facts 
which  wonld  be  proven  better  than  any  one 
else,  including  the  accused.  The  accused 
j  only  learned  on  the  day  that  the  case  was 
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called  for  trial  that  their  attorney  would  not 
be  present,  and  were  thus  taken  by  surprlae, 
which  no  ordinary  prudence  could  guard 
against  In  Leslie  v.  Com.,  supra,  the  only 
local  counsel  which  the  accused  had  wai«  un- 
expectedly absent  on  the  morning  the  case 
was  called  for  trial,  and  without  any  notice 
to  the  accused  of  his  Intended  absence.  In 
Cornelius  v.  Com.,  supra,  the  local  attorney 
of  the  accused,  who  had  talked  with  the  wit- 
nesses and  alone  Icnew  the  facts  which  could 
be  proven  in  his  defense,  and  was  without 
fault  on  his  part  or  that  of  the  accused  ab- 
sent, and  the  other  attorneys  for  the  accused 
did  not  reside  in  the  county  of  the  trial  In 
Wilson  V.  Com.,  supra,  the  accused  was 
friendless  and  in  Jail,  and  his  attorney  was 
confined  to  his  room  fron^  illness.  In  the 
above-mentioned  cases,  this  court  held  that 
the  accused  were  entitled  to  have  bad  con- 
tinuances of  their  respective  cases.  The 
combined  drcumstances,  which  entitled  the 
accused  to  oontlnuanoes  in  those  cases,  are 
absent  from  this  one.  "Absence  of  an  attor- 
ney for  a  defendant  in  a  criminal  trial  is  not 
Bofficient  grounds  for  a  continuance,  unless 
it  can  be  made  clearly  to  appear"  that  with- 
out the  presence  of  such  attorney  the  accus- 
ed could  not  have  a  fair  trial.  TolUver  v. 
Com.,  165  Ky.  312,  176  8.  W.  U90;  Stephens 
T.  Com.,  6  8.  W.  466,  9  Ky.  Law  Rep.  742; 
Brown  v.  Cwn.,  7  Ky.  Law  Bep.  451 ;  Cook 
V.  Com.,  114  Ky.  686,  71  S.  W.  522,  24  Ky. 
Law  Rep.  1409. 
In  Brown  v.  Com.,  supra,  it  was  said: 

"To  authorize  a  continuance  on  the  ground  of 
the  absence  of  one  of  several  attorneya,  there 
should  be  some  assurance  that  he  will  be  pres- 
ent at  the  next  term ;  and  a  continuance  ehould 
never  be  granted  on  that  account,  unless  it  ap- 
pears that  the  ends  of  justice  require  the  pres- 
ence at  the  trial  of  that  particular  person  se- 
lected by  the  defendant  as  his  counsel,  and  a 
fair  and  impartial  trial  cannot  be  had  without 
him." 

In  the  instant  case,  the  record  does  not 
disclose  that  there  was  anything,  which  any 
witness  knew,  which  was  beneficial  to  appel- 
lant, which  was  not  presented  to  the  jury 
by  his  counsel  upon  Ihe  trial,  and  that  the 
absent  attorney  knew  anything  connected 
with  the  trial  or  the  defense  of  appellant, 
which  his  counsel  at  the  trial  did  not  secure 
the  benefit  of  for  him.  There  is  no  pretense 
that  there  was  anything  which  any  witness, 
who  would  testify  to  any  fact  or  circum- 
stance, which  was  favorable  to  the  defense  of 
am>ellant,  who  was  not  present  and  testified, 
and  the  examination  and  cross-examination 
of  the  witnesses  by  bis  attorneys  clearly 
shows  that  they  were  acquainted  with  what 
the  witnesses  would  testify  to.  All  of  ap- 
pellant's rights  were  protected,  as  far  as  it 
lay  within  the  power  of  an  attorney  to  pro- 
tect them.  There  is  no  suggestion  that  the 
Jury  was  other  than  fair  and  Impartial.  It 
does  not  appear  that  anything  was  left  un- 
done for  appellant,  which  the  absent  attor- 
ney could  have  done.     After  the  trial  had 


been  condnded,  the  absent  attorney,  A.  S. 
Johnson,  filed  his  affidavit,  in  which  he  stat- 
ed that  he  was  employed  by  ajniellant  on  the 
8th  day  of  March  to  assist  in  bis  defense,  and 
that  he  intended  to  have  been  present  at  the 
trial,  but  was  taken  seriously  ill  with  ap< 
pendicitis  on  the  day  preceding  the  calling 
of  the  case  for  trial,  and  was  confined  to  a 
bed  In  a  hospital  at  Lexington  during  the 
trial;  that  after  his  employment  he  talked 
with  the  witnesses  for  the  appellant  and 
thereby  became  acquainted  with  all  the  facts 
of  the  case;  that  he  did  not  Impart  any  of 
this  information  to  the  other  attorneys  rei>- 
resentlng  appellant,  becanse  they  were  busy 
and  he  did  not  have  opportunity.  The  affi- 
davit, however,  does  not  disclose  any  fact  or 
circumstance  which  the  affiant  had  knowl- 
edge of  and  which  appellant  failed  to  receive 
the  benefit  of  upon  the  trial  because  of  the 
absence  of  this  attorney.  Hence  the  court 
did  not  abuse  its  disdretlon  in  denying  the 
oontinaance  or  overruling  the  motion  for  a 
new  trial  because  of  the  denial. 

[2]  (b)  After  the  appellant  had  shot  Bel- 
lamy, and  had  gone  away  from  the  place  of 
the  killing,  he  met  with  one  Kazee.  Kazee 
was  offered  as  a  witness,  and,  after  testifying 
as  to  the  apparent  condition  of  appellant  at 
that  time,  the  attorneys  for  appellant  inquired 
of  the  witness  tt  he,  at  that  time,  had  any 
information  that  Bellamy  was  hurt  The 
witness  answered  that  he  did  not  have  any 
such  information,  until  the  accused  came  and 
called  him  and  told  him.  The  witness  was 
then  asked:  "Did  he  (appellant)  make  any 
request  of  you?'  An  answer  to  this  was  ob- 
jected to  and  the  objection  sustained.  This 
ruling  of  the  court  is  complained  of.  It  is 
avowed  that  If  permitted,  the  witness  would 
have  answered  that  appellant  did  make  a 
request  of  him.  The  avowal  does  not  indi- 
cate what  the  request  was,  and  hence  it  can- 
not be  known  whether  the  witness  should 
have  been  permitted  to  answer  or  not  The 
mere  fact  that  appellant  made  a  request 
without  indicating  what  it  was,  was  imma- 
teriaL 

When  a  witness  for  the  commonwealth  was 
undergoing  a  cross-examination,  the  attor- 
ney for  appellant  inquired  of  her  if  she  had 
been  married.  She  answered  that  she  had. 
She  was  then  asked,  "How  often?"  An  an- 
swer to  this  question  was  objected  to  and 
the  objection  sustained.  This  ruling  is  now 
complained  of.  There  is  no  avowal  made  as 
to  what  the  answer  of  the  witness  would 
have  been  it  permitted  to  answer,  and  hence 
it  cannot  be  known  whether  the  answer 
would  have  been  competent  or  relevant 

[3]  Evidence  was  offered  by  the  common- 
wealth to  the  effect  that  near  to  the  place 
where  the  body  of  the  deceased  was  lying, 
immediately  after  he  was  killed,  an  apple 
tree  stood  upon  the  edge  of  the  road,  along 
which  the  decedent  was  traveling  at  the  time 
he  was  killed,  and  that  a  pistol  bullet  had 
recently  been  shot  into  the  tree  npon  the 
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other  aide  from  tlie  body  of  the  de<»ased; 
the  Inference  being  that  appellant  had  shot 
the  bullet  while  shooting  at  the  deceased,  and 
thus  indicating  the  relative  positions  of  ap- 
pellant and  deceased  at  the  time.  The  ap- 
pellant's attorney  asked  of  a  witness  if  a  cer- 
tain person  had  not  informed  him  that  he  had 
shot  the  bullet  into  the  tree.  An  objection 
was  sustained  to  an  answer  to  this  question, 
and  appellant  complains  of  the  ruling  of 
the  court  The  decision  of  the  court  was 
correct,  as  the  answer  would  have  been 
simply  hearsay. 

[4]  The  appellant  testified  that  he  was  con- 
fined to  a  hospital  for  several  days.  He  was 
then  asked  what  he  did  when  be  was  dis- 
charged. To  an  answer  to  this  question  ob- 
jection was  made  and  sustained,  and  it  was 
avowed  that  he  would  answer  that  he  re- 
turned to  the  Jail  without  the  custody  of  an 
officer.  This  answer  would  have  been  in- 
competent as  evidence,  as  it  was  in  the  na- 
ture of  a  self-serving  declaration,  made  after 
the  alleged  crime  was  committed,  and  shed- 
ding no  light  upon  it 

(c)  The  api)ellant  testified  that  the  day  up- 
on which  he  killed  the  deceased  he  was  pass- 
ing the  residence  of  deceased,  late  in  the  af- 
ternoon, and  going  in  the  direction  of  his 
home;  that  deceased  was  near  the  road,  at 
his  wood  yard,  and,  when  apiiellant  arrived 
opposite  to  him  in  the  road,  that  deceased 
applied  an  opprobrious  epithet  to  him  and 
immediately  assaulted  him  with  an  az ;  that 
deceased  threw  the  ax  at  him  with  great 
force  and  appellant  barely  escaped  the  blow ; 
that  deceased  then  went  toward  his  house  for 
the  purpose  of  getting  a  gun,  but  was  pre- 
vented by  his  wife  and  her  sister;  that  he 
then  said  to  deceased  that  he  was  going  to 
cause  him  to  be  put  under  bond  to  keep  the 
peace;  that  deceased  then  said  that  api>ellaut 
might  undertake  to  do  so,  but  that  he  would 
never  get  a  warrant  served  upon  him;  that 
he  then  went  to  his  home  and  armed  himself 
with  a  pistol  for  his  protection ;  and  that  In 
a  short  time  he  casually  met  the  deceased 
upon  the  road,  when  deceased  attacked  him 
with  rocks,  and  in  his  self-defense  he  shot 
and  killed  the  deceased.  It  was  also  proven 
that,  during  the  day  previous,  deceased  had 
threatened  the  appellant  with  violence. 

[5-S]  The  appellant  insists  that  the  court 
was  in  error  in  failing  to  Instruct  the  Jury 
that  if  he  had  been  threatened  and  assaulted 
by  the  deceased,  with  the  intent  on  the  part 
of  the  deceased  to  kill  or  seriously  harm  him, 
he  then  might  arm  himself  to  resist  attack 
and  go  abroad  for  any  lawful  purpose,  and 
if  he  casually  met  the  deceased,  and  had  rea- 
son to  and  did  believe  that  deceased  was 
armed  and  ready  to  kill  or  seriously  harm 
him,  and  from  the  threats  and  previous  as- 
saults, the  character  of  deceased,  and  the 
circumstances  attending  the  meeting,  he  had 
a  right  to  believe  that  the  presence  of  de- 
ceased put  his  life  in  imminent  i>erll  and 


that  he  oould  secure  his  safety  In  no  other 
way  than  by  killing  the  deceased,  appellant 
was  not  obliged  to  wait  until  he  was  actually 
assaulted  before  killing  deceased.  With- 
out entering  into  any  extended  discussion 
of  the  law  of  self -defense,  it  is  sufficient  to 
sa,y  that  the  right  to  take  human  life  in  self- 
defense  does  not  exist,  unless  at  the  time 
and  place  of  the  killing  the  accused  has  rea- 
sonable grounds  upon  which  to  base  his  be- 
lief, and  believes,  that  he  is  about  to  lose 
his  life  or  suffer  serious  harm  at  the  hands 
of  his  adversary.  Threats  and  assaults  may 
occur,  and  yet  death  nor  great  bodily  harm 
may  never  occur.  Hence  threats  nor  previous 
assaults  will  excuse  the  taking  of  the  Ufe 
of  an  adversary.  The  law  of  self-defense 
arises  from  nece^lty.  The  necessity  may  be 
real,  or  it  may  be  only  apparent;  but  the 
necessity  must  exist,  either  real  or  apparent 
Before  a  slaying  can  be  excused,  the  necessity 
for  it  must  exist,  or  It  must  appear  to  exist 
at  the  time  and  place  of  the  kllUng.  A  fear 
that  in  the  future,  or  at  some  other  time  or 
place,  a  necessity  may  exist  to  kill,  will  not 
excuse  it.  If  men  could  be  excused  for  kill- 
ing another  because  of  threats  or  previous 
altercations,  then  they  might  hunt  and  shoot 
each  other,  and  be  excused  when  there  was  no 
real  or  apparent  necessity  for  it  Hence 
the  necessity  for  killing  another  must  be  a 
real  or  apparent  danger  then  and  there  im- 
pending. Hence  the  things  which  must  co- 
exist to  coDStlt\;te  self-defense,  under  a 
state  of  facts  as  In  the  Instant  case,  are: 
<1)  A  belief  that  a  danger  of  a  loss  of  life 
or  great  bodily  harm,  at  the  hands  of  an  ad- 
versary, exists  at  the  time  and  place;  <2) 
reasonable  grounds  upon  which  to  base  such 
belief;  (3)  a  necessity,  or  belief  in  the  exer- 
cise of  a  reasonable  judgment  that  the  nec- 
essity exists,  to  shoot  and  kiU  the  deceased 
to  avert  the  danger,  either  real  or  apparent 
The  instruction  defining  appellant's  right  of 
self-defense  was  in  accordance  with  the  views 
expressed  above,  and  gave  him  all,  which, 
by  the  law,  he  is  entitled  to.  It  Is  always 
competent  when  one  is  accused  of  guilt  of  a 
felonious  homicide  and  seeks  to  excuse  him- 
self by  a  plea  of  self-defense,  to  prove  the 
threats,  assaults,  menaces,  and  lying  in  wait 
which  he  has  suffered  at  ihe  hands  of  the  de- 
ceased, when  there  is  some  evidence  of  act- 
ing in  self-defense  at  the  time  and  place  <tf 
the  killing,  to  shed  the  light  upon  the  be- 
liefs, motives,  fears,  and  necessities  of  the 
accused  at  the  time  of  the  homicide,  and  In 
some  instances  the  probability  of  whether  the 
accused  or  the  deceased  Is  the  aggressor; 
but  it  Is  never  proper  to  group  these  evidenc- 
es in  an  instruction,  uecause  it  places  an  un- 
due emphasis  upon  such  part  of  the 'evidence, 
to  the  prejudice  of  the  other  testimony  in 
the  case.  Reynolds  v.  Com.,  114  Ky.  912, 
72  S.  W.  277,  24  Ky.  Law  Rep.  1742;  Ctonnor 
v.  Com.,  U8  Ky.  497,  SI  S.  W.  259,  26  Ky. 
Law  Rep.  308 ;    Ware  v.  Com.,  140  Ky.  634, 
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131  S.  W.  289;  Own.  ▼.  Hndert,  109  Ky.  663, 
60  S.  W.  489,  22  Ky.  Law  Rep.  1308;  Bay  ▼. 
Com.,  43  S.  W.  221,  19  Ky.  Law  Hep.  1219. 

The  trial  was  exceptionally  free  from  ei^ 
For,  the  evidence  was  gnflldent  upon  which  to 
SDbmIt  the  issues  to  the  jary,  the  instmc- 
tlons  fldrly  presented  the  entire  law  of  the 
case,  the  appellant,  from  all  that  the  record 
discloses,  had  a  fair  trial,  and  there  appears 
to  be  no  sufficient  reason  to  disturb  the  Judg- 
ment; and  it  is  therefore  affirmed. 


LESLIE  ▼.  CONSOLIDATION  COAL  CO. 
(C&nrt  of  Appeals  of  Kentucky.    Not.  9, 1916.) 

MaSTEB  AND  SbBVANT  «=s>302(3)— ABeAUI.T  ON 

Thud  Pebson— LiABUurr;. 
Whether  thp  act  of  defendant's  servant,  in 
tvmini;  the  hose  on  plalntiC  be  regarded  as  the 
playing  of  a  prank,  or  willful  and  malicious,  de- 
fendant is  not  liable;  he,  even  if  under  duty 
to  look  after  its  property,  if  necessary,  in  tak- 
ing a  hose  from  its  building  and  attaching  it  to 
one  of  its  hydrants,  to  wet  the  street  for  the 
purpose  of  making  the  immediace  locality  more 
comfortable,  a  thing  which  he  was  not  directed 
to  do,  and  had  never  done  before,  and  a  public 
service,  not  being  engaged  in  serving  his  em- 
ployer. 

[E<d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1221;  Dec.  Dig.  «=> 
302(3).] 

Appeal  .<rom  Clrcalt  Conrt,  Johnson 
County. 

Action  by  Amos  Leslie  against  the  Consoli- 
dation Coal  Company  and  another.  From  a 
Judgment  In  favor  of  the  named  defendant, 
plaintiff  appeals.     Affirmed. 

Vaughan  &.  Howfes,  of  Palntsvllle,  for  ap- 
pellant. O'Rear  &  Williams,  of  Frankfort, 
and  Fogg  &  Kirk,  of  Palntsvllle,  for  appellee. 

THOMAS,  J.  Rebelling  against  a  shower 
bath  administered  to  him  by  means  of  a  hose 
in  the  hands  of  Harry  Walters  on  the  after- 
noon of  September  6,  1913,  In  the  town  of 
Van  Lear,  Ky.,  the  appellant  brought  this 
suit  against  Walters  and  the  Consolidation 
Coal  Company  charging  that  the  former  at 
the  time  was  the  agent  of  the  latter,  and  was 
performing  duties  within  the  scojie  of  his 
employment,  and  that,  besides  contracting  a 
cold  as  a  result  of  the  oi)eration,  he  was 
greatly  humiliated,  and  suffered  mental  pain 
and  anguish,  for  which  he  sought  to  recover 
damages  In  a  total  sum  of  |5,000. 

A  general  denial  contained  in  the  answer 
made  the  issue,  and  upon  trial  there  was  a 
verdict  against  the  defendant  Harry  Wal- 
ters for  the  sum  of  $500.  By  instruction 
from  the  court  the  Jury  returned  a  verdict  in 
favor  of  the  corporation  defendant,  and  to 
reverse  this  ruling  of  the  court  this  appeal 
Is  prosecuted. 

The  facts  in  the  case  appear  to  be  substan- 
tially as  follows:  The  corporation  defendant, 
to  whom  we  shall  hereafter  refer  as  the 
Coal  Company,  operates  quite  an  extensive 


mining  Interest  In  the  town  of  Van  Lear, 
which  has  a  population  of  something  like 
1000  peopla  It  owns  practically  all  of  the 
town,  including  both  dwelling  and  business 
houses,  in  one  or  more  of  the  latter  of  which 
it  operates  a  store  or  stores  from  which  its 
employ&s  may  be  supplied  with  necessary 
goods  and  wares  for  household  purposes. 
On  the  opposite  side  of  the  street  from  one 
of  these  stores  is  the  post  office.  As  a  means 
of  protecting  its  property  from  fire,  and  for 
the  comfort  and  convenience  of  the  inhabit- 
ants of  the  town,  the  Coal  Company  had 
constructed  a  waterworks  plant,  and  as  a 
part  of  the  apparatus  for  extinguishing  fire 
it  bad  procured  hose  and  perhaps  carts  and 
other  facilities  which  were  kept  in  a  small 
building  known  in  the  record  as  the  hose 
house.  This,  of  ciourse,  was  kept  locked 
when  there  was  no  need  to  use  any  of  its 
contents,  but  the  key  thereto  was  kept  in  a 
small  glass  receptacle  at  some  place  near 
the  door  in  order  to  enable  any  one,  in  cases 
of  emergency,  to  break  it  and  procure  the  key 
with  which  to  unlock  the  hosQ  house.  There 
had  been  a  voluntary  fire  company  organized 
In  the  town,  with  the  defendant  Walters 
filling  the  distinguished  position  of  chief  of 
the  fire  department  He  had  also  been  hon- 
ored by  his  fellow  citizens  with  the  position 
of  deputy  dty  marshal.  Although  thus  bur- 
dened, he  seems  to  have  had  time  to  dis- 
charge his  duties  to  the  Coal  Company,  com- 
ing within  the  scope  of  his  employment  by 
It  as  one  of  its  employ&i.  According  to  the 
testimony  he  seems  to  have  been  a  handy 
man  about  the  mines,  whose  duty  it  was 
to  perform  anything  which  he  might  be  told 
to  do,  having  no  regularly  assigned  duties, 
except  perhaps,  that  he  investigated  the 
facts  in  connection  with  the  happening  of 
any  accident  to  any  employ^  engaged  in  the 
mines.  The  afternoon  in  question  was  very 
sultry,  and,  not  having  been  assigned  to  any 
work  for  the  Coal  Company,  the  fire  chief, 
who  seems  himself  to  have  carried  a  key  to 
the  hose  house,  concluded  that  it  might  ad- 
minister to  the  comfort  of  the  inhabitants, 
as  well  as  the  travelers  on  the  highway,  for 
the  street  to  be  sprinkled  and  the  dust  set- 
tled at  a  point  somewhere  between  the  store 
and  the  post  office.  He  thereupon,  without 
any  directions  from  the  Coal  Company,  ob- 
tained the  hose  from  the  hose  house  and 
attached  it  to  a  convenient  hydrant  and  be- 
gan to  sprinkle  the  street  in  an  effort,  as  he 
says,  to  settle  the  dust  and  to  cool  things 
off.  While  thus  engaged,  he,  either  acci- 
dentally or  purposely  (but  which  one  or  the 
other  cannot,  as  we  view  it,  affect  this  case), 
turned  the  hose  on  the  appellant  which,  In- 
stead of  cooling  him  off,  made  him  exceeding- 
ly hot  and  resulted  in  his  filing  this  suit 

It  is  seriously  contended  on  behalf  of  ap- 
pellant that  Walters  at  tiie  time  was  engag- 
ed in  performing  duties  which  he  owed  to  his 
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principal  by  ylrtne  of  Jda  employment  Thla 
contention  la  based  apon  the  statements  of 
the  superintendent  of  the  Coal  Company  to 
the  efTect  that  It  was  the  duty  of  Walters  to 
look  after  the  property  of  the  Coal  Company 
If  necessary.  It  is  argued  that  Walters  may 
have  conclnded  that  It  was  necessary  for 
the  preservation  of  the  company's  merchan- 
dise in  Itli  store  to  settle  the  dnst  in  the 
streets  so  as  to  prevent  it  from  flying  Into 
the  store  and  injuring  the  contents.  In  this 
connection  It  ml^t  be  well  enough  to  say 
that  no  such  purpose,  according  to  Walters' 
testimony,  prompted  him  to  undertake  the 
sprinkling  of  the  streets.  On  the  contrary, 
he  says  that  he  did  this  of  his  own  volition, 
in  order  to  cool  the  atmosphere  and  to  make 
the  immediate  locality  more  comfortable  by 
settling  the  dnst  However  this  may  be,  it 
is  perfectly  clear  that  the  street  as  a  highway 
was  not  the  property  of  the  company,  nor  did 
it  have  any  special  interest  in  the  dust.  This 
was  a  public  thoroughfare,  and  although  the 
sprinkling  of  it  may  have  Incidentally  and 
remotely,  as  well  as  slightly,  benefited  the 
Coal  Company  by  temporarily  preventing  a 
small  amount  of  dust  from  entering  the  store, 
sUU  it  Is  easy  to  see  that  the  public  general- 
ly was  the  much  larger  beneficiary  from  hav- 
ing the  dust  settled  than  was  the  owner  of 
the  store. 

Apiiellant  relies  upon  the  case  of  Robards 
V.  P.  Bannon  Sewer  Pipe  Co.,  130  Kjr.  380, 113 
S.  W.  429,  18  I..  B.  A.  (N.  S.)  923,  132  Am. 
St  Rep.  394,  and  kindred  cases.  In  that  case 
the  night  watchman  of  the  Sewer  Pipe  Com- 
pany, whose  duty  it  was  to  guard  and  protect 
its  property  and  to  prevent  trespassers  from 
coming  thereon,  and  to  remove  them  if  they 
should  be  upon  the  property  in  the  discharge 
of  his  duty  used  more  force  than  was  neces- 
sary to  eject  the  plalntlft,  who  was  a  tres- 
passer upon  the  property,  by  shooting  him 
while  he  was  running  away  from  the  prem- 
ises. This  was  charged  in  the  petition  to 
have  been  done  with  willful,  gross,  and  reck- 
less negligence,  but  a  demurrer  was  sustained 
thereto,  and  the  petition  dismissed.  The 
Judgment  was  reversed  by  this  court  upon  the 
ground  that  according  to  the  allegations  of 
the  petition,  the  watchman  was  engaged  with- 
in the  scope  of  his  employment  at  the  time  he 
inflicted  the  injuries  on  plaintiff,  and  that  the 
master  could  not  be  relieved  of  the  conse- 
quences of  the  servant's  act  because  the  lat- 
ter used  more  force  than  was  necessary  to  ac- 
complish the  purpose  of  his  employment. 
Manifestly  this  is  in  harmony  with  the  well- 
established  mle  upon  the  subject,  and  will, 
no  doubt  be  applied  in  the  future  to  all 
kindred  and  similar  circumstances.  But, 
as  we  have  seen,  the  facts  in  this  case  are  en- 
tirely dissimilar.  Walters  was  not  employed 
to  sprinkle  the  streets;  neither  bad  he  been 
directed  to  do  so  on  the  particular  occasion. 
This  was  the  first  time  that  he  bad  ever  at- 
tempted to  do  so.  Having  access  to  the 
hose  boose  by  virtue  of  being  chief  of  the 


fire  department  he  condiided  tbat  Jut  wooU 
be  rendering  a  public  service  to  allay  the 
dust  and  cool  the  atmosphere.  Clearly  be 
was  no  more  in  tlie  emplqy  of  the  Goal  Com- 
pany while  thus  engaged  than  he  was  hi 
the  employ  of  any  other  dtixen  of  the  town. 
It  certainly  could  not  have  been  in  tbe  oon- 
templatlon  of  the  Coal  Company  wben  it  en- 
ployed  Walters  that  he  might  on  aome  oc> 
casion  conceive  the  idea  of  sprinkling  the 
streets,  and  would,  while  doing  sft  throw 
water  upon  a  citizen,  from  which  damages 
would  result  and  for  which  tlie  company 
would  be  liable.  The  case,  as  we  Tiew  it 
comes  clearly  within  the  principle  foand  in 
the  two  cases  of  Ballard's  Adm'x  t.  li.  &  K 
R.  B.  Co.,  128  Ky.  826,  110  S-  W.  280,  33 
Ky.  Law  Rep.  301,  423,  16  L.  B.  A.  (N.  S.) 
1032,  and  C.  &  O.  B.  B.  Co.  T.  Ford,  158  Ky. 
800, 166  S.  W.  605,  and  casea  therein  refened 
to. 

In  the  first  case  mentioned  the  fkcta  are 
much  stronger  in  favor  of  the  right  of  the 
plaintiff  to  recover  of  the  principal  than 
they  are  In  the  case  we  now  have  under  con- 
sideration. Tbe  offending  servant  in  that 
case  was  shown  to  have  possessed  a  careless, 
reckless,  and  even  dangerous  dispoeitioD, 
which  qualities  characterized  his  acta  and 
were  known  to  the  prindpaL  It  was  also 
shown  that  with  this  knowledge  tlie  pilnd- 
pal  permitted  the  servant  to  handle  and  use 
the  air  hose  in  its  shops,  and  on  one  occasion 
he  turned  the  hose  upon  a  fellow  servant 
who  was,  like  himself,  an  apprentice  in  the 
shop,  whereby  injnries  were  inflicted  result- 
ing in  the  death  of  the  injured  servant  This 
court  held  that  there  was  no  liability  of  the 
master,  saying  in  substance  that  the  incident 
was  but  the  playing  of  a  prank  and  was 
performed  outside  of  the  duties  of  the  guilty 
servant  Upon  the  crucial  point  in  tbe  case 
this  court  said: 

"The  master  in  selecting  Us  servants  is  not 
required  to  take  into  consideration  the  pranks 
which  the  servant  may  play  on  his  fellow  oot- 
side  of  the  scope  of  his  duties.  The  master 
has  no  right  to  control  his  servant  oatside  of 
bis  service  as  to  tbe  pranks  be  may  play  on  hii 
fellows.  As  to  these,  the  master  is  under  do 
greater  responsimuty  to  the  fellow  servants 
than  to  a  stranger.  If  Ballard  [the.  deceased] 
had  not  been  in  service  of  the  railroad  com- 
pany, it  would  hardly  be  maintained  that  the 
company  would  be  responsible  to  him  on  tbe 
facts  aUeged." 

In  other  words,  there  Is  no  difference  ta 
prlndple  whether  the  prank  is  played  upon 
another  servant  or  upon  a  stranger,  as  was 
the  plaintiff  in  the  instant  case.  Ldabillty 
of  the  master  is  not  made  to  rest  on  the  fact 
that  the  guilty  party  was  at  the  time  his 
servant,  but  it  must  appear  that  snch  servant 
was  at  tbat  time  engaged  in  performing 
duties  to  his  master.  In  the  Ford  Case; 
supra,  the  ground  of  plalntUTs  action  was 
stated  to  be  that  he  was  walking  along  by 
the  side  of  one  of  the  engines  of  the  defend- 
ant, and  Just  as  he  had  passed  the  cab  of 
the  locomotive  he  was  struck  by  a  stream  of 
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hot  water  with  sacih  force  aa  to  knock  Urn 
down.  That  at  the  time  he  heard  some  one 
In  the  cab  say,  "Now  damn  you,  keep  off  of 
there ;"  that  after  he  was  knocked  down,  and 
while  he  was  down,  the  water  was  continued 
to  be  thrown  upon  him.  It  was  held  by  this 
court  that  these  facts  did  not  manifest  a 
cause  of  action  in  favor  of  the  plaintiff 
against  the  defendant  railroad  company,  be- 
cause the  act  complained  of  was  shown  to 
have  been  wUlful,  and  perpetrated  wholly 
without  the  scope  of  the  authority  of  the 
servant  who  did  It.  In  so  holding  the  court 
said: 

"^ut  there  Is  no  claim  by  the  plalntifl  that 
any  duty  was  being  performed  by  the  company's 
servants  at  the  time  they  threw  the  hot  water 
upon  plaintiff;  in  fact,  all  the  evidence  for 
plaintiff  goes  to  show  upon  the  part  of  such 
servants  a  willful  aitd  deliberate  departure 
from  the  course  of  their  emplovment,  and  the 
performance  by  them  intentionailly  and  willful- 
ly of  an  act  wholly  without  the  scope  of  their 
authority;  and  under  tills  state  of  fact  the 
lower  court  erred  in  overruling  the  motion  of 
defendant  to  direct  the  jury  to  find  a  verdict 
for  it" 

So,  whether  the  act  of  Walters  to  the  In- 
stant case  be  regarded  as  the  mere  playing  of 
a  prank,  or  willful  and  malicious,  the  Coal 
Company  cannot  be  held  liable  therefor,  as 
be  was  not  engaged  at  the  time  In  serving 
bis  master  within  the  contemplation  of  his 
duties  as  disclosed  by  the  record. 

The  trial  court  having  so  held.  Its  Judg- 
ment is  affirmed. 


HURST  V.  CITY  OF  FLEMINQSBURG  et  ai 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1916.) 

1.  DOMICIUI  «=s>4(2)— CONOUaBEHCB  ov  Faoi 
AND  INIXNTION. 

A  party  cannot  live  altogether  in  one  state 
and  acquire  a.  residence  in  another  state  by 
mere  declaration  of  intention,  as  the  question 
of  residence  is  one  of  fact  and  intention,  both 
of  which  mait  concur. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent.  Dig.  H  9.  22 ;   Dec.  Dig.  «=>4(2).] 

2.  Taxation  «=>93(1)— Residknck  tob  Pdb- 
POSEa  OF  Taxation— "Rksident." 

Where,  after  giving  up  his  home  in  Ken- 
tucky, plaintiff  acquired  a  farm  in  Ohio  for  the 
dedared  purpose  of  a  home,  establishing  a  resi- 
dence thereon,  where  he  spent  a  portion  of  bis 
time  each  year,  improving  the  farm  and  trans- 
acting the  only  busmess  he  had,  also  voting  in 
the  county  where  the  farm  was  located  and  pay- 
ing taxes  on  his  intangible  property  to  the  state 
of  Ohio  through  the  county,  plaintiff  was  an  ac- 
tual "resident '  of  Ohio  for  the  puri>oae  of  tax- 
ation of  his  intangible  property,  though  he  oc- 
cupied for  the  greater  portion  of  the  time  a 
house  in  Kentudiy  better  furnished  and  more 
comfortable  than  his  Ohio  house. 

[Ed.  Note.-^For  other  cases,  see  Taxation, 
Cent  Dig.  I  182 ;    Dec.  Dig.  «=983(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Besident.] 

8.  Taxation  #='98  —  iNTANOiatB  Phopbbtt. 
Intangible  property  is  subject   to  taxation 
In  the  state  of  the  owner's  legal  residence. 

VEA.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  196-198,  200;   Dec.  Dig.  «5>98.] 


Appeal    from    Ctrcolt    Court;     Fleming 

County. 

Suit  by  J.  0.  Hurst  against  the  City  of 
Flemlngsburg  and  Fleming  County.  From 
judgment  denying  him  the  relief  asked,  plain- 
tiff appeals.  Judgment  reversed,  and  cause 
remanded  for  proceedings  consistent  with 
the  opinion. 

J.  H.  Power  and  B.  S.  Orannis,  both  of 
Flemlngsburg,  and  O'Rear  ft  Williams,  of 
Frankfort,  for  appellant.  John  P.  McCart- 
ney, Alvln  S.  Kendall,  O.  R.  Bri^t,  and  Paul 
Heflln,  all  of  Blenringsbnrg,  for  appellees. 

OLAT,  0.  Plalndir,  J.  C.  Hnrst,  brought 
separate  suits  against  the  dty  of  Flemlngs- 
burg and  Fleming  county  to  enjoin  them  from 
collecting  taxes  on  his  intangible  property. 
The  suit  against  the  city  of  Flemlngsburg  in- 
volves taxes  for  the  years  1912,  1913,  and 
1914.  The  suit  against  Fleming  county  In- 
volves taxes  for  the  years  1913  and  1914. 
The  two  suits  were  consolidated.  The  In- 
junction was  asked  on  the  ground  that  plain- 
tiff was  a  resident  of  the  state  of  Ohio.  On 
final  hearing  plaintiff  was  denied  the  relief 
asked,  and  he  appeals. 

The  record  develops  the  following  facts: 
Plaintiff  and  his  wife  wece  the  owners  of  a 
farm  In  Fleming  county.  They  disposed  of 
this  farm  in  the  year  1909  and  gave  to  their 
three  childroi  96,000  apiece.  In  the  spring 
at  1910  plaintiff  bought  a  lot  In  Flemlngs- 
bnrg-  Upon  this  lot  a  dwelling  house  was 
erected  with  the  money  of  his  wife.  The 
house  was  equipped  wiOi  every  modem  con- 
venience and  was  well  furnished.  Shortly 
after  the  purchase  of  the  lot  plaintiff  bought 
a  farm  in  Brown  county,  Ohio.  At  the  time 
of  the  purchase,  which  was  before  this  con- 
troversy arose,  he  announced  that  he  was  go- 
ing to  make  the  farm  his  home.  A  tenant 
took  charge  of  the  farm  and  worked  it  on 
shares.  Plaintiff  reserved  two  rooms  in  the 
dwelling  on  the  farm  and  moved  some  house- 
hold and  kitchen  furniture  there.  During 
the  summer  of  1911  plaintiff  spent  most  all 
of  his  time  on  the  farm.  During  the  sum- 
mers of  1912  and  1913  he  spent  from  two  to 
three  months  on  the  farm.  His  wife  fre- 
quently stayed  with  him  on  the  farm,  but 
spent  most  of  her  time  in  Flemlngsburg,  or 
in  Fleming  county,  visiting  her  daughters. 
Plaintiff's  health  was  not  good,  and  for  this 
reason  he  did  not  stay  on  the  farm  during 
the  winter.  The  winter  of  1912-1913  he 
spent  in  Florida.  His  sons  and  their  wives 
visited  him  while  on  the  farm.  During  the 
years  in  question  he  paid  his  taxes  on  bis  in- 
tangible property  in  Brown  county,  Ohio,  and 
Itarticlpated  in  the  primary  and  regular  elec- 
tions held  in  that  county. 

[1-t]  The  proof  for  the  defendants  tends 
to  show  that  during  the  years  in  question 
plaintiff  spent  the  greater  portion  of  bis 
time  In  the  city  of  Flemlngsburg,  and  that 
his  neighbors  never  knew  that  he  had  chang- 
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ed  hla  residence,  but  regarded  Mm  as  a  res- 
ident of  Flemlngsburg.  Some  of  them  also 
say  that  he  stated  that  he  was  bnlldlng  a 
comfortable  home  in  Flemlngsburg  for  him- 
self and  wife.  Of  course,  a  party  cannot 
live  altogether  In  one  state  and  acquire  a 
residence  in  another  state  by  mere  declara- 
tion of  intention.  The  question  of  residence 
is  one  of  fact  and  intention.  Both  must  con- 
cur. But  where  a  party  has  an  actual  resi- 
dence in  two  different  states  and  spends  a 
substantial  portion  of  his  time  In  each,  he 
may  establish  hla  residence  In  either  state, 
and  neither  the  fact  that  his  dwelling  house 
In  the  other  state  is  more  comfortable  or 
better  furnished,  nor  the  fact  that  be  spends 
the  greater  portion  of  bis  time  there,  will  be 
conclusive  on  the  question  of  realdenca  Uere 
both  the  Intention  and  fact  concur.  Just  aft- 
er he  had  given  up  his  home  in  Fleming 
county  plalntur  acquired  the  Ohio  farm  tor 
purposes  of  a  home.  This  is  not  all  that  he 
did.  He  established  a  residence  on  the  farm. 
Each  year  he  spent  a  portion  of  his  time 
there,  Improving  his  farm  and  transacting 
the  only  business  which  he  had.  He  exer- 
cised the  privileges  of  a  bona  fide  resident 
and  citizen  by  participating  in  the  elections 
held  in  the  county  where  his  farm  was  locat- 
ed. His  Intangible  property  was  subject  to 
taxation  at  the  place  of  his  legal  residence. 
He  paid  the  taxes  on  such  property  to  the 
taxing  authorities  of  Brown  county,  Ohio. 
Viewing  the  question  in  the  light  of  plain- 
tiff's declared  intention  and  bis  subsequent 
conduct,  we  conclude  that  for  the  years  la 
question  he  was  an  actual  resident  of  the 
state  of  Ohio,  notwithstanding  the  fact  that 
he  occupied,  for  the  greater  portion  of  that 
time,  a  house  In  Flemlngsburg  that  was  bet- 
ter furnished  and  more  comfortable  than  his 
Ohio  residence.  Montgomery  v.  City  of  Leb- 
anon, 111  Ky.  646,  64  S.  W.  509,  23  Ky.  Law 
Bep.  891,  54  L.  R.  A.  914;  City  of  Lancaster 
V.  Pope,  166  Ky.  1,  160  S.  W.  500,  Ann.  Cas. 
1915C,  752;  City  of  Winchester  t.  Van  Metr 
er,  158  Ky.  31,  164  S.  W.  323;  Baker  v.  Bak- 
er, Eccles  &  Co.,  162  Ky.  683,  173  S.  W.  100. 
It  follows  that  his  Intangible  personalty  was 
taxable  In  Ohio,  and  not  In  Kentucky,  and 
the  injunction  prayed  for  should  have  been 
granted. 

Judgment  reversed,   and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


PBATT  et  al  v.  BOGGS  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov,  10,  1916.) 

1.  BotrNDABiES  «=>3(3)— Galls— Established 

COBNEBS. 

An   established  comer  will  contrcd  courses 
and  distances. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  6-19;   Dec.  Dig.  <S=3(3).] 

2.  BOUNOABIES  (gs^ll— OONOTBUOTION  OF  DbbD 

—Land  Oonveyed. 
Where,  in  a  suit  involving  title,  the  question 
was  whether  a  line  from  the  west  side  of  a  river 


"crossing  the  river"  to  Ae  "open  line"  of  a  sur- 
vey ran  to  the  east  or  west  line  of  the  survey, 
and  where  the  record  showed  that  only  the  east 
line  of  the  survey  was  on  the  east  side  of  the 
river,  the  east  line  of  the  survey  was  to  be  tak- 
en as  Uie  line  indicated. 

[Ed.  Note.— For  other  cases,  see  Bomidariea, 
Cent  Dig.  ||  92-94 ;  Dec.  Dig.  «=>11.] 

Appeal  from  Circuit  Conrt,  Perry  Oomity. 

On  petition  for  rehearing.  Portion  of 
former  opinion  (171  Ky.  106,  186  S.  W.  901) 
withdrawn,  petition  for  rehearing  granted. 
Judgment  reversed,  and  cause  remanded,  with 
directiooB. 

Hogg  &  Johnson  and  F.  J.  Eversole,  all  of 
Hazard,  for  appellants.  Miller  &  Wheeler 
and  Wootton  &  Morgan,  all  of  Hazard,  for 
appellees. 

CLAY,  O.  That  part  of  the  descr^tlon  In 
the  deed  from  Alexander  0)mb8  to  William 
Mclntlre  material  to  this  controversy  is  as 
follows: 

"Thence  up  the  river  to  a  big  rock  in  the  shoel 
at  a  conditional  line  between  Granville  Combs 
and  Alexander  Combs  •  thence  crossing  the  river 
running  up  the  hill  with  the  conditional  line  up 
to  the  open  line  of  a  200-acre  survey  made  in  the 
name  of  R.  S.  Brashears." 

The  question  is.  Does  this  description  In- 
clude any  portion  of  the  R.  S.  Brasheara  200- 
acre  survey,  and  the  question  turns  on  wheth- 
er or  not  the  call  to  the  "opea  line"  of  that 
survey  runs  to  its  east  or  west  line.  If  It 
runs  to  the  east  line,  the  survey  is  Induded ; 
if  It  runs  to  the  west  line,  It  Is  not  included. 
In  our  former  opinion  we  assumed  that  the 
200-acre  survey  was  correctly  located  by  plain- 
tiffs. Ab  so  located,  the  west  line  of  that 
survey  was  some  distance  east  of  the  river, 
and  both  the  east  and  west  lines  were  there* 
fore  east  of  the  "big  rock  In  the  shoal."  Up- 
on a  re-examlnatlon  of  the  record,  however, 
we  conclude  that  plaintiffs'  location  of  the 
200-acre  survey  cannot  'be  sustained.  The 
first  few  calls  of  the  200-acre  survey,  which 
is  dated  April  20,  1840,  are  as  follows: 

"Beginning  on  three  beeches  on  the  north  side 
of  the  river  and  upper  comer  to  a  150-acre  snr- 
vey  made  for  said  Brashears :  thence  down  the 
river  with  said  line  N.  57  W.  70  poles  to  a  beech, 
N.  134  poles  to  a  beech,  N.  30  E.  36  poles  to  an 
oak,  N.  63  E.  70  poles  to  a  stake,  N.  56  E.  4S 
poles  to  a  stake,  N.  50  E.  8  poles  to  an  oak." 

The  Robert  S.  Brashears  150-acre  survey, 
which  was  made  September  24,  1821,  Is  in 
the  record,  together  with  a  copy  of  the  orig- 
inal plat  The  calls  of  that  survey  corre- 
sponding to  those  of  the  200-acre  survey  are 
as  follows: 

"  •  »  •  Thence  S.  50  W.  crossing  said  fork 
8  poles  to  a  beech;  thence  up  the  same  as  it 
meanders  S.  55  W.  48  poles;  thence  S.  53  W. 
70  poles;  thence  S.  30  W.  36  poles;  thence 
south  crossing  said  fork  at  forty  poles,  in  all  134 
poles,  to  a  beech  near  the  bank  of  said  fork; 
thence  S.  57  E.  70  poles  to  three  beeches,"  etc. 

From  the  foregoing  descriptions  of  the  two 
surveys  it  will  be  seen  that  the  calls  of  the 
200-acre    survey,    which    begins    "on    three 
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beeches  on  the  north  side  of  the  rlTer  and 
upper  corner  to  a  150-acre  suTTey  made  for 
said  Brashears,"  are  identical  with  the  calls 
of  the  160-acre  survey  when  reversed.  Thus 
the  call  of  the  200-acre  survey  from  the 
three  beeches  Is  "N.  57  W.  70  poles  to  a 
beech."  The  corresponding  call  of  the  150- 
acre  survey  begins  at  the  beech  and  runs 
"thence  S.  57  E.  70  poles  to  the  three  beech- 
es." t^om  the  beech  the  call  of  the  200-acre 
survey. is  "N.  134  poles  to  a  beech."  The 
corresponding  call  of  the  150-acre  survey  Is 
"thence  south  crossing  said  fork  at  40  poles, 
In  all  134  poles,  to  a  beech  near  the  bank 
of  said  fork."  The  third  call  of  the  200-acre 
survey  Is  N.  30  E.  36  poles  to  an  oak."  The 
corresponding  call  of  the  150-acre  survey  Is 
"S.  30  W.  36  poles."  The  fourth  call  of  the 
200-acre  survey  Is  "X.  53  E.  70  poles  to  a 
stake."  The  corresponding  call  of  the  150- 
acre  survey  is  S.  53  W.  70  poles."  Since 
the  corresponding  calls  of  the  two  surveys 
are  identical,  It  follows  that  the  west  line  of 
the  200-acre  survey  coincides  with  the  east 
line  of  the  150-acre  survey,  and  the  location 
of  the  200-acre  survey  depends  on  the  proper 
location  of  the  150-acre  survey. 

[1,2]  There  is  no  dispute  as  to  the  loca- 
tion of  the  three  beeches,  the  comer  to  the 
150-acre  survey.  The  next  corner  is  the 
beech  at  the  end  of  the  line  "N.  57  W.  70 
poles."  While  it  is  true  that  the  next  line  of 
the  200-acre  survey,  "N.  134  poles  to  a 
beech,"  does  not  call  to  cross  the  river,  the 
corresponding  line  of  the  160-acre  survey  does 
call  to  cross  the  river  at  a  point  40  poles 
from  the  preceding  corner  of  that  survey. 
Not  only  Is  this  true,  but  the  original  plat 
of  the  150-acre  survey  shows  that  the  river 
ia  crossed  by  the  same  line.  It  necessarily 
follows  that  the  corresponding  call  of  the 
200-acre  survey  likewise  crosses  the  river, 
for  the  established  corner  across  the  river 
will  control  courses  and  distance.  Brown 
V.  White,  153  Ky.  452,  156  S.  W.  96;  Sackett 
T.  Burt  &  Brabb  Lumber  Co.,  150  Ey.  748, 
150  S.  W.  997.  The  result  Is  that  the  west 
line  of  the  200-acre  survey  is  west  of  the 
"big  rock  in  the  shoaL"  That  being  true, 
the  call  in  the  deed  from  Alexander  Combs 
to  William  Mclntlre,  beginning  at  the  "big 
rock  in  the  shoal,"  and  "thence  crossing 
the  river  running  up  the  hill  with  the  condi- 
tional line  up  to  the  open  line  of  a  200-acre 
survey  made  in  the  name  of  R.  S.  Brashears," 
which  necessarily  runs  east,  can  never  get 
back  to  the  west  line  of  the  200-acre  survey, 
but  must  run  to  the  only  line  of  that  survey 
which  it  can  possibly  reach,  and  tliat  is  the 
east  line. 

This  conclusion  makes  it  unnecessary  to  de- 
termine the  meaning  of  the  words  "open 
line,"  for  whatever  may  be  their  meaning, 
the  open  line  in  this  case  must,  of  necessity, 
be  the  east  line  of  the  200-acre  survey. 
Since  the  call  from  the  "big  rock  In  the  shoal" 


rims  to  the  east  line  of  the  200-acre  survey, 
the  deed  from  Alexander  Combs  to  WUllam 
Mclntlre  necessarily  Includes  that  portion  of 
the  200-acre  survey  lying  north  of  the  con- 
ditional line  between  Granville  Combs  and 
Alexander  Combs.  That  being  true,  it  fol- 
lows that  plaintiffs,  who  claim  through  Alex- 
ander Combs,  have  no  title  to  any  portion  of 
the  2po-acre  survey,  with  the  exception  of 
a  half  Interest  In  the  coal  banks. 

Wherefore,  the  petition  for  rehearing  Is 
granted,  and  that  portion  of  the  opinion 
holding  that  plaintifTs  are  the  absolute  own- 
ers of  the  200-acre  survey,  and  defining  the 
words  "open  line,"  Is  withdrawn,  and  Judg- 
ment reversed,  and  cause  remanded,  with 
directions  to  enter  Judgment  in  conformity 
with  this  opinion. 


TAYLOR  ▼.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Nov.  10,  1016.) 

1.  CnuanAL  Law   ^=3145— Bscobd— Chan qi 
OF  Venue — Agbeeuemt. 

Where  the  order  for  chan|;e  of  venue  recited 
that  defendant  was  present  m  court  In  person 
and  by  attorney,  and  did  not  object,  bnt  agreed, 
thereto,  defendant  could  not,  on  appeal,  complain 
of  sudt  change. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  258^,  259;  Dec.  Dig.  <3=> 
145.J 

2.  WiTNKasKS    «s>337(4)— Ghakaotbb— Caoaa- 

EXAMINATIOM. 

Where  accused  testifies  as  a  witness  in  his 
own  behalf,  bis  general  moral  character  as  well 
as  bis  character  for  truth  and  veracity  may  be 
attacked  by  the  commonwealth,  although  par- 
ticular acts,  whether  good  or  bad,  cannot  be 
proved. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1131;   Dec.  Dig.  «=>337(4).] 

3.  Cruonai.  Law  «s>1066(4)—AppxaI/— Rec- 
ord—motion  FOB  OOIJITIHUANCB. 

On  appeal  from  criminal  conviction,  in  the 
absence  of  a  showing  by  the  record  that  a  mo- 
tion for  continuance  was  made  and  the  grounds 
therefor,  accused  cannot  complain  that  the  trial 
court  should  have  granted  him  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  2739,  2742,  2743;  Dec  Dig. 
®=>1086(4).] 

4.  Cbihinai.  I<aw  «S91087(1}— Affkal— Rxo- 

OBD. 

Where  the  record  does  not  show  that  the 
court  placed  limits  upon  the  argument,  or  that 
appellant  asked  for  any  given  time  to  ar^e,  or 
that  he  took  an  exception  to  any  ruling  limiting 
the  argument  or  refusing  further  time  for  argu- 
ment, a  complaint  as  to  limitation  of  argumoit 
cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2645;  Dec.  Dig.  «=1037(1).] 

6.  CbJionai,  Law  <8=1035(3),  1037m  —  Ap- 
peal —  Nkcessitt  or  Objection  —  Conduct 

OF   COUNSKL. 

In  the  absence  of  timely  objection  or  excep- 
tion by  accused,  alleged  error  of  the  trial  court 
in  permitting  improper  remarks  from  counsel  for 
the  commonwealth  in  argument  to  the  jury  or 
alleged  error  in  permitting  employed  counsel 
to  take  charge  of  and  conduct  the  trial  and  make 
argument  for   the  commonwealth  to  the  jury. 
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instead  of  the  commonwealth's  attorney,  ia  not 
reviewable. 

[Ed.  Note.— £V>r  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2838,  2643,  2644,  2646;  Dee. 
Dig.  <S=>1035(3),  1037(i)J 

6.  Homicide    i3=>300(3)— Inbisuotioms— Sblf- 
Defxnbe. 

An  instruction  which  authorized  coDTiction, 
nnlees  the  killing  was  necessary  "and"  was  be- 
lieved by  accused  in  the  exercise  of  reasonable 
judgment  to  be  necessary  to  protect  himself 
from  death  or  serious  bodily  harm  from  deceased, 
was  erroneous  as  requiring  both  such  necessity 
and  belief  to  constitute  the  exception,  and  the 
word  "and"  should  have  been  "or," 

^d.  Note. — For  other  cases,  see  Homidde, 
Cent  Dig.  {  617;   Dec.  Dig.  ©=300(3).] 

7.  HoiaciDiE  «=s>309(l)— Ihstbuctions— Man- 

SLAUGHTEB. 

In  a  murder  trial,  an  instruction  that  to  find 
accused  guilty  of  voluntary  manslaughter,  the 
jury  must  believe  that  the  killing  was  done  un- 
lawfully, willfully,  and  feloniously,  in  sudden 
heat  and  passion  "and"  sudden  aSray,  at  a  time 
when  it  was  not  necessary,  "and"  not  believed 
by  him  in  the  exercise  of  reasonable  judgment 
to  be  necessary,  was  erroneous,  since  the  word 
"and"  where  quoted  sbotild  have  read  "or." 

[EkL  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  649;    Dec.  Dig.  <Ss>30e(l).l 

8.  Homicide  <S=>309(1)— Instbuctions— Hah- 
SLAUQHTEB— Sudden  Heat  of  Passion. 

In  a  murder  trial,  accused  testifying  that  he 
was  offensively  assailed  by  deceased,  it  was  er- 
ror to  omit,  after  instruction  as  to  manslaugh- 
ter consisting  of  killing  in  sudden  heat  and 
Sassion,  a  proper  instruction  to  aid  the  jur^  in 
etermining  whether  the  circumstances  testified 
to  constituted  such  provocation  as  would  ade- 
quately negative  malice,  by  being  reasonably  cal- 
culated to  produce  sudden  heat  of  passion  in  ac- 
cused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  649;   Dec.  Dig.  «=>309(1).] 

9.  Homicide  <S=»300(3)— Inbteuctionb— Self- 
Defensb. 

Form  of  instructions  on  self-defense  stated 
by  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  |  617 ;   De&  Dig.  <&=»300(3).] 

10.  Cbiminai.  Law  9=>778(4)— iNsxBucnoNS 
— Pbbsumption  op  Innocence. 

Form  of  instruction  on  presumption  of  in- 
nocence stated  by  the  Court  of  Appeals. 

(Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1848,  1960,  1967;  Dec.  Dig. 
«=»778(4).] 

Appeal  from  Circuit  Court,  Whitley  County. 
J.  H.  Taylor  was  convicted  of  murder,  and 
ajwealB.    Beversed  and  remanded. 

W.  R.  Henry,  of  Williamsburg,  and  R.  8. 
Rose,  of  Harlan,  for  appellant  M.  M.  Logan, 
Atty.  Gen.,  Overton  S.  Hogan,  Aast  Atty. 
Gen.,  and  J.  B.  Snyder,  of  WlUlamsburg,  for 
the  Commonwealth. 

SETTLE,  J.    The  appellant,  J.  H.  Taylor, 

was  tried  in  the  Whitley  circuit  court  under 
an  indictment  charging  him  with  the  murder 
of  Frank  Sumner.  The  jury  by  their  verdict 
found  him  guilty  of  the  crime  charged,  and 
fixed  his  punishment  at  confinement  In  the 
penitentiary  for  life.  This  appeal  is  prose- 
cuted by  him  from  the  judgment  entered 
upon  that  verdict 


The  killing  occurred  at  nl^t  on  Ansmt  6, 
1915,  at  a  colored  schoolhouse  near  tbe  dty 
of  Somerset  in  the  county  of  Pulaski,  and 
but  a  day  or  two  before  the  primary  electiim 
at  which  candidate^  for  circuit  Jndge,  com- 
monwealth's attorney,  and  perhaps  other  of- 
fices were  nominated.  Judge  Betbnmm  and 
.one  Kennedy  were  contestants  for  the  Re- 
publican aominatlon  for  the  office  at  drcutt 
judge.  Appellant  was  a  supporter  of  Bethu- 
rum  and  decedent  of  Kennedy.  Betlinrnm 
was  at  the  schoolhouse  and  made  a  speedi 
on  the  occasion  referred  to,  but  bis  opponent, 
Kennedy,  was  absent  Speeches  were  also 
made  by  others  at  the  meeting.  Somner 
seems  to  have  been  somewhat  Intoxicated, 
and  was  at  times  disorderly  durins  the 
speaking,  In  announcing  in  a  loud  voice  his 
preference  of  Kennedy  in  the  race  for  nomi- 
nation for  circuit  Judge. 

According  to  appellant's  own  testimoDj, 
while  a  colored  onitor  was  addressing  the 
crowd  he  left  hhs  seat  in  the  building,  in- 
tending to  go  out  into  tbe  yard,  bnt  upon 
getting  just  outside  of  the  door  stopi>ed  to 
hear  an  anecdote  being  related  by  tbe  speak- 
er. At  that  time  the  decedent  was  standing 
In  or  just  outside- of  the  dpor  with  his  bands, 
or  one  of  them,  upon  the  frame  of  tbe  door. 
Upon  seeing  appellant  he  said  to  him : 

"You  are  the  son  of  a  b that  wrote  those 

lies  on  Judge  Jasper  and  had  them  published  ia 
the  Somerset  paper." 

Jasper  was  th^i  or  had  been  county  judge 
of  Pulaski  county,  and  the  decedent  was  a 
tenant  upon  his  farm.  According  to  the 
further  testimony  of  appellant,  tbe  decedent, 
in  addition  to  the  words  stated,  said  to  him, 
"Take  yonr  hand  out  of  your  pocket,"  or 
"Dont  place  yonr  bands  about  your  pockets. 
I  am  not  scared  of  you."  That  tbe  decedent 
then  attempted  to  place  his  band  in  one  of 
bis  pockets  and  started  toward  Iiim,  where- 
upon he  (appellant)  drew  bis  pistol  and  fired 
four  Shots  at  the  decedent,  only  one  of  which 
entered  the  body  of  the  decedent,  who  im- 
mediately fell  and  quickly  died.  It  was  ad- 
mitted by  the  appellant  on  cross-examination 
that  be  carried  to  the  speaking  in  his  right 
front  pants  pocket  the  pistol  with  -whlt^  the 
killing  was  done,  and  that  when  be  left  the 
schoolhouse  and  went  out  into  tbe  yard  he 
bad  his  hand  in  that  pocket  and  upon  the 
pistol.  He  claimed,  however,  that  he  shot 
tbe  decedent  because  he  thought  he  was  in 
danger  of  death  or  great  bodily  harm  at  bU 
bands. 

Several  of  the  witnesses  introduced  for  tbe 
commonwealth  testified  that  they  heard  tbe 
decedent  charge  Bpi)ellant  with  tbe  author- 
ship of  tbe  publication  attacking  Jndge  Jas- 
per, and  some  of  them  heard  blm  tell  appel- 
lant to  take  bis  band  from  bis  pocket,  that 
he  was  not  afraid  of  him,  but  they  all  testi- 
fied that,  though  tbe  decedent  removed  his 
hands  from  tbe  door  framing,  be  did  not 
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put  either  of  them  in  his  pocket  or  attempt 
to  do  so  at  the  time  of  the  shooting,  and  that 
he  made  no  attempt  to  advance  upon  the  ap- 
pellant. No  weapon  was  found  upon  the  per- 
son of  the  decedent.  It  also  appears  from 
the  evidence  that  appellant  was  unacquaint- 
ed with  the  decedent  prior  to  the  shooting. 

[1]  One  of  the  grounds  urged  by  the  appel- 
lant for  a  reversal  la  that  the  trial  court  er- 
red In  changing  the  venue  of  the  case  from 
Pulaski  to  Whitley  county.  This  complaint 
cannot  be  considered,  as  It  appears  frcmi  the 
record  that  appellant  agreed  to  the  change  of 
venue.  This  is  shown  by  the  following  or- 
der: 

"This  day  came  the  commonwealth's  attorney 
and  produced  and  filed  his  petition,  supoorted 
by  aindavits  of  William  Eller  and  O.  P.  Myers 
and  others,  all  of  which  were  noted  of  record, 
and  moved  the  court  for  a  diange  of  venae  in  the 
above-styled  prosecution  to  some  count;  other 
than  Pulaslu  or  any  county  in  the  Twenty-Ninth 
judicial  district,  and  the  court  being  advised  and 
defendant  being  present  in  court  in  person  and 
by  attorney  and  not  objecting  and  agreeing 
thereto,  it  is  ordered  and  adjudged  that  the 
above-styled  cause  be  and  the  same  is  now  trans- 
ferred to  Whitley  county  for  trial,  and  the  clerk 
of  this  coart  is  ordered  and  directed  to  transmit 
all  the  ori^al  records  in  this  prosecution,  to- 
gether with  a  copy  of  this  order,  to  the  derk  of 
the  Whitley  circuit  court  at  once.    •    •    •  " 

Obviously  appellant  cannot  be  permitted  to 
repudiate  the  agreement  thus  made  in  open 
court. 

[2]  Appellant  also  complains  that  the  court 
erred  in  permitting  from  the  commonwealth, 
through  certain  witnesses  introduced  for  that 
purpose,  an  attack  upon  ills  diaracter  for 
veracity.  -This  complaint  is  also  without 
merit  As  appellant  testified  in  his  own  be- 
half, the  evidence  of  the  commonwealth  re- 
ferred to,  introduced  in  rebuttal,  was  prop- 
erly admitted.  In  the  recent  case  of  Bennett 
V.  Commonwealth,  171  Ky.  63,  186  S.  W.  933, 
in  passing  upon  the  admissibility  of  such 
evidence,  we  said: 

"Where  the  defendant  in  a  criminal  prosecu- 
tion does  not  testify  as  a  witness  in  tne  casei 
as  allowed  by  section  223,  Criminal  Code,  evi- 
dence attacking  hia  veracity  is  not  admissible ; 
nor  will  evidence  attacking  his  moral  character 
be  admissible  when  he  has  not  testified  as  a  wit- 
ness, unless  he  has  first  introduced  other  wit- 
nesses to  show  his  moral  character  to  be  good. 
Hansford  v.  Commonwealth,  170  Ky.  700  [186 
8.  W.  408].  Where,  however,  the  defendant  tes- 
tifies as  a  witness  in  his  own  behaU,  be  is  then 
to  be  treated  as  any  other  witness,  and  bis  gen- 
eral moral  character,  as  well  as  his  character 
for  truth  and  veracity,  may  be  put  in  Issue— L 
e.,  attacked— by  the  commonwealth,  although 
particular  acts,  whether  good  or  bad,  cannot  be 
proved.  2  Roberson's  Ky.  Crim.  Law  &  Pro- 
cedure, it  972;  Trusty  t.  Commonwealth  [41 
S.  W.  766]  19  Ky.  Law  Rep.  706;  McDonald 
V.  Commonwealth,  86  Ky.  10  [4  S.  W.  687,  9 
Ky.  Law  Rep.  230] :  Lockard  v.  Commonwealth, 
87  Ky.  201  [8  8.  W.  266,  10  Ky.  Law  Rep. 
102Jj  Pace  v.  Commonwealth,  89  Ky.  204  [12 
«.  W.  271,  11  Ky.  Law  Rep.  407].  As  in  thU 
~  case  appellant  testified  in  his  own  behalf,  the 
commonwealth  was  properly  allowed  to  intro- 
duce in  rebntral  for  the  sole  purpose  of  im- 
peaching and  discrediting  him  as  a  witness,  the 
evidence  showing  hia  bad  moral  character  and 
want  of  veracity." 
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The  only  inquiry  made  was  as  to  the  r^u- 
tatlon  of  the  appellant  for  truth  and  verac- 
ity In  the  community  where  he  lived. 

[I]  Appellant  also  complains  that  the  trial 
court  should  have  granted  him  a  continuance 
of  the  case.  The  record  fails  to  show  that  he 
made  a  motion  for  a  continuance,  but  does 
show  that  he  announced  himself  ready  for 
trial  when  the  case  was  called.  In  the  ab- 
sence of  a  showing  by  the  record  that  such 
a  motion  was  made,  and  the  grounds  there- 
for, this  complaint  will  not  be  considered. 

[4]  He  also  makes  the  complaint  that  the 
trial  court  erred  In  limiting  the  argument 
to  the  Jury  to  40  minutes  on  a  side,  but  It 
appears  from  the  record  that  this  alleged  er- 
ror was  first  brought  to  the  attention  of  the 
circuit  court  in  the  motion  and  grounds  for  a 
new  trial,  for  which  'reason  it  could  not  have 
been  considered  by  that  court  as  an  avail- 
able ground  for  a  new  trial,  and  cannot  be 
regarded  by  this  court  as  a  ground  for  re- 
versing the  judgment  appealed  from.  In  or- 
der for  It  to  be  available  for  either  of  these 
purposes  the  error.  If  committed  as  alleged, 
must  have  been  excepted  to  by  the  accused 
at  the  time  of  It^  commission,  which  was  not 
done.  The  record  of  the  trial  nowhere  shows 
that  the  court  placed  any  limit  upon  the  ar- 
gument, or  that  appellant  asked  for  any 
given  time  to  argue  the  case,  or  that  he  took 
an  exception  to  any  ruling  of  the  court  In 
the  matter  of  limiting  the  argument  or  re- 
fusing further  time  for  argument.  For  the 
above  reasons  the  complaint  will  not  be  con- 
sidered by  us. 

[6]  What  has  t>een  said  of  the  complaint 
last  mentioned  applies  with  equal  force  to 
that  of  appellant  in  regard  to  a  furtheV  al- 
leged error  of  the  trial  court  In  permitting 
certain  alleged  Improper  remarks  from  coun- 
sel for  the  commonwealth  in  argument  to  the 
jury.  As  neither  the  language  of  the  coun- 
sel objected  to  nor  the  ruling  of  the  court  In 
permitting  it  was  objected  or  excepted  to  by 
appellant  at  the  time  it  was  made  and  the 
ruling  of  the  court  thereon  given,  but  was 
brought  to  the  attention  of  that  court  for  the 
first  time  In  the  motion  and  grounds  for  a 
new  trial,  the  complaint  cannot  now  be  con- 
sidered by  us. 

It  is  further  insisted  for  the  appellant  that 
the  circuit  court  erred  in  permitting  employ- 
ed counsel  to  take  charge  of  and  conduct 
the  trial  and  make  the  final  and  only  argu- 
ment for  the  commcmwealth  to  the  jury.  In- 
stead of  the  commonwealth's  attorney,  who 
was  present  and  able  to  do  so.  As  the  rul- 
ing of  the  court  constituting  this  alleged 
error  was  not  objected  nor  excepted  to  dur^ 
Ing  the  trial,  and  was  first  presented  in  the 
motion  and  grounds  for  a  new  trial.  It  canr 
not  now  be  urged  by  appellant  for  a  rever^ 
sal  of  the  judgment,  and  will  not,  therefore, 
be  considered  by  us. 

[6]  Appellant's  final  complaint  Is  that  the 
court  erred  In  instructing  the  jury,  and  In 
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failing  to  give  all  the  law  of  the  case.    In- 
struction No.  1  is  as  follows: 

"If  yon  bellere  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant,  J.'H.  Tay- 
lor, in  Pulaski  county,  Ky.,  and  before  the  find- 
ing of  the  indictment  in  this  case,  anlawfully, 
willfuUy,  feloniously,  and  with  his  malice  afore- 
thought shot,  with  a  pistol,  a  deadly  weapon, 
loaded  with  powder  and  leaden  balls  and  other 
hard  and  explosive  substances,  at  and  killed  the 
deceased,  Frank  Sumner,  at  a  time  when  it  was 
not  necessary  and  was  not  believed  by  the  de- 
fendant Taylor,  in  the  exercise  of  a  reasonable 
judgment,  to  be  necessary  to  so  shoot  and  kill 
the  said  Sumner  in  order  to  protect  himself 
from  death  or  some  serious  bodily  harm,  then 
you  will  find  the  defendant  Taylor  puilty  of  the 
crime  of  willful  murder,  as  charged  in  the  in- 
dictment, and  fix  his  punishment  at  death  or 
by  confinement  in  the  state  penitentiary  for 
life,  in  your  discretion  according  to  the  proof." 

This  instruction,  in  effect,  erroneously  au- 
thorized the  Jury  to  find  appellant  guilty  of 
murder  if  they  belteved  from  tlie  evidence 
beyond  a  reasonable  doubt  that  he  unlawful- 
ly, wUlfnlly,  feloniously,  and  with  malice 
aforethought  shot  and  killed  the  deceased, 
unless  the  killing  was  necessary  and  was  be- 
lieved by  appellant  In  the  exercise  of  a  rea- 
sonable judgment  to  be  necessary,  in  order  to 
protect  himself  from  death  or  serious  bodUy 
harm  at  the  hands  of  deceased.  In  other 
words,  it  advised  the  jury  that  In  order  to  ex- 
cuse the  killing  upon  the  ground  of  self-de- 
fense, It  was  necessary  for  them  to  believe 
from  the  evidence  not  only  that  appellant  in 
the  exercise  of  a  reasonable  judgment  believed 
It  to  be  necessary  to  shoot  and  kill  the  de- 
ceased in  order  to  protect  himself  from  death 
or  great  bodily  harm,  but  also  that  the  neces- 
sity for  the  killing  actually  existed.  It  will  be 
observed  that  the  error  in  the  instruction  Is 
cansed  by  the  use  of  the  copulative  conjunc- 
tion "and"  indicated  in  italics  above  when 
the  disjunctive  "or"  should  have  been  the 
word  used.  The  instruction  is  in  conflict 
with  the  law  as  held  in  this  jurisdiction. 
Carnea  v.  Commonwealth,  146  Ky.  428,  142 
S.  W.  723 ;  Potter  v.  Commonwealth,  142  Ky. 
381, 134  S.  W.  462 ;  Austin  v.  Commonwealth, 
»1  S.  W.  267,  28  Ky.  Law  Rep.  1087 ;  Dea- 
con V.  Commonwealth,  162  Ky.  196,  172  S.  W. 
121 ;  Gordon  v.  Commonwealth,  136  Ky.  508, 
124  S.  W.  806;  Keeton  v.  Commonwealth, 
108  S.  W.  315,  32  Ky.  Law  Rep.  1164. 
[7]  Instruction  No.  2  is  as  follows: 
"If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant,  J.  O.  Tay- 
lor, in  Pulaski  county  and  before  the  finding  of 
the  indictment  in  this  case,  unlawfully,  will- 
fully, and  feloniously,  but  in  sudden  heat  and 
passion  and  sudden  affray,  and  without  previous 
malice,  shot  with  a  pistol,  a  deadly  weapon 
loaded  with  powder  and  leaden  balls  and  other 
hard  and  explosive  substances,  at  and  killed  the 
deceased,  Frank  Sumner,  at  a  time  when  it  was 
not  necessary  and  was  not  believed  by  the  de- 
fendant, Taylor,  in  the  exercise  of  a  reasonable 
judgment  to  be  necessary  to  so  ahoot  and  kill 
the  said  Sumner  in  order  to  protect  himself 
from  death  or  some  serious  bodily  harm,  then 
yon  will  find  the  defendant  guilty  of  the  crime 
of  'voluntary  manslaughter,'  included  in  the 
charge  in  the  indictment,  and  fix  his  punish- 
ment at  confinement  in  the  state  penitentiary 


for  an  indeterminate  period  of  not  less  than  2 
years,  and  not  more  than  21  years,  and  you  will 
say  in  your  verdict  the  sborteat  period  and  tba 
longest  period  that  be  shall  be  required  to  serve." 

This  instruction  erroneously  states  the  law 
in  two  particulars,  first  in  advising  the  jury 
that  In  order  to  find  appellant  guilty  of  vol- 
untary manslaughter  they  mtist  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  killing  was  done  unlawfully,  wlUfolly, 
and  feloniously,  in  sudden  beat  and  passion 
and  sudden  affray,  "at  a  time  when  it  was 
not  necessary  and  was  not  believed  by  the 
defendant,  Taylor,  in  the  exercise  of  a  rea- 
sonable judgment  to  be  necessary"  In  order 
to  protect  himself  from  death  or  serious  bod- 
ily harm  at  the  hands  of  deceased.  It  will  be 
observed  that  the  error  in  this  Instruction 
first  mentioned  consists  In  its  requiring  the 
jury,  in  order  to  reduce  appellant's  crime 
from  mm-der  to  volimtary  manslaughter,  to 
believe  that  the  killing  must  have  been  done 
both  in  sudden  heat  and  passion  and  sudden 
affray,  when  if  done  either  in  sudden  heat 
and  passion  or  in  a  sudden  affray,  the  killing 
constituted  voinntary  manslaughter,  if  not 
done  by  appellant  in  bis  necessary  or  appar- 
ently necessary  self-defense. 

[I]  The  second  error  is  the  same  that  ap- 
pears in  Instruction  No.  1,  previously  referred 
to,  and  arises  out  of  the  use  of  the  word  "and" 
when  "or"  should  have  been  the  word  employ- 
ed. It  has  been  more  than  once  held  in  this 
jurisdiction  that  where  an  apt  and  proper 
Instruction  on  self-defense  is  given  it  is  npt 
error  to  omit  from  an  instruction  defining 
murder  or  voluntary  manslaughter  the  quali- 
fying statement  as  to  the  law  of  self-defense 
attempted  to  be  set  forth  In  instructions  1 
and  2  in  this  case.  Miller  v.  Commonwealth, 
163  Ky.  246,  173  8.  W.  761 ;  Catron  v.  Com- 
monwealth, 140  Ky.  61,  180  S.  W.  951 ;  Hos- 
kins  V.  Commonwealth,  152  Ky.  805, 154  S.  W. 
919.  But  where  the  phrase  is  as  here  insert- 
ed in  such  erroneous  language  as  to  conflict 
with  the  law  contained  In  a  separate  instruc- 
tion on  the  right  of  self-defense  and  by  rea- 
son thereof  calculated  to  mislead  the  Jury, 
it  constitutes  error  prejudicial  to  the  sub- 
stantial rights  of  the  defendant.  In  view  of 
the  peculiar  facts  of  this  case  instruction  No. 
2  should  have  advised  the  jury  what  would 
constitute  such  provocation  as  would  be  rea- 
sonably calculated  to  produce  sudden  heat  of 
passion  in  the  appellant  According  to  the 
testimony  of  the  appellant,  he  was  assailed 
by  the  deceased  with  a  very  offensive  epithet, 
denounced  for  writing  and  publishing  lies 
on  Judge  Jasper,  offensively  commanded  to 
take  his  bands  out  of  his  pockets,  and  told 
that  deceased  was  not  afraid  of  him.  As 
this  testimony,  together  with  that  of  appel- 
lant that  the  deceased  advanced  upon  him 
with  his  hand  in  his  pocket,  all  properly  went 
to  and  was  considered  by  the  Jury,  they 
should,  we  think,  have  been  permitted  to 
determine,  under  a  proper  instmctlon,  wheth- 
er, under  the  circumstances,  they  constituted 


Digitized  by 


Google 


KyO 


liEXIKOTON  &  ^  RT.  CO.  r.  SMITH'S  ADM'R 


1091 


Buch  provocation  as  wonld  adequately  nega- 
tive malice  and  reduce  the  hondcide  from 
murder  to  voluntary  manBlanghter,  and  the 
failure  of  the  court  to  ^ve  sncb  an  Instruc- 
tion was  prejudicial  error. 

[t,  10]  The  Instructions,  other  than  those 
above  referred  to,  are  not  objected  to  by  ap- 
pellant, but  the  judgment  appealed  from  must 
be  reversed  on  account  of  the  errors  Indicated 
in  instructions  1  and  2,  in  view  of  which 
and  the  difficulty  under  which  the  trial 
court  seemed  to  have  labored  in' stating  the 
law  on  the  former  trial,  we  direct  the  giving 
on  another  trial  of  the  following  Instructions: 

(1)  If  yon  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant, 
3.  H.  Taylor,  In  Pulaski  county,  and  before 
the  finding  of  the  indictment,  did  willfully, 
feloniously,  and  of  his  malice  aforethought, 
not  in  his  necessary  or  reasonably  apparent 
necessary  self-defense,  shoot  and  kill  Frank 
Sumner,  you  should  find  him  guilty  of  will- 
ful murder  as  charged  In  the  Indictment,  and 
fix  his  punishment  at  death  or  at  confine- 
ment in  the  state  penitentiary  for  life,  in 
your  discretion. 

(2)  Or  tf  you  shall  not  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant,  J.  H.  Taylor,  has  been  proven  guil- 
ty of  murider  as  defined  in  instruction  No.  1 
above,  but  sliali  t)elieve  from  the  evidence 
beyond  a  reasonable  doubt  that  he  did,  in 
Pulaski  county,  and  before  the  finding  of  the 
Indictment,  without  previous  malice  and 
not  in  his  necessary  or  reasonably  apparent 
necessary  self-defense,  but  In  a  sudden  affray 
or  in  sudden  heat  and  passion,  upon  a  provo- 
cation reasonably  calculated  to  excite  his 
passicms  beyond  the  power  of  his  control, 
shoot  and  kill  Frank  Sumner,  you  should  In 
that  event  find  him  guilty  of  voluntary  man- 
slaughter and  fix  his  punishment  at  confine- 
ment In  the  state  penitentiary  for  an  Inde- 
terminate period  of  not  less  than  2  years 
nor  more  than  21  years,  and  state  in  your 
verdict  the  minimum  and  maximum  period 
that  he  shall  be  so  confined. 

(3)  If  you  shall  believe  from  the  evidence 
l)eyon'd  a  reasonable  doubt  that  the  defendant 
has  been  proven  guilty  either  of  willful  mur- 
der, as  defined  by  instruction  No.  1  above, 
or  of  voluntary  manslaughter,  as  defined  by 
InstructlMi  Na  2  above,  bat  shall  have  a 
reasonable  doubt  from  all  the  evidence  as 
to  whether  the  defendant  be  guilty  of  will- 
ful murder  or  of  voluntary  manslaughter, 
then  it  will  be  your  duty  to  find  him  guilty  of 
the  lower   offense,   voluntary   manslaughter. 

(4)  The  words  "willful"  and  "wlllfuUy," 
as  used  in  these  instructions,  mean  intention- 
al, not  accidental  or  voluntary.  The  word 
"feloniously,"  as  used  in  these  instructions, 
means  proceeding  from  an  evil  heart  or  pur- 
pose, done  with  a  deliberate  Intention  of  com- 
mitting a  crime.  The  words  "malice  afore- 
thought," as  used  in  these  instructions,  mean 


a  predetermination  to  connu^  the  act  of 

killing  without  legal  excuse,  and  it  \a  Imma- 
terial at  what  time  before  the  killing  such 
a  determination  was  formed. 

(5)  If  you  l)elieve  from  the  evidence  that 
at  the  time  the  defendant,  J.  H.  Taylor,  shot 
and  killed  Frank  Sumner,  if  he  did  so  do,  he 
believed  and  had  reasonable  grounds  to  be- 
lieve that  he  was  then  and  there  in  immedi- 
ate danger  of  death  or  the  infliction  of  some 
great  bodily  harm  at  the  hands  of  Sumner, 
and  that  It  was  necessary  or  was  believed  by 
the  defendant  In  the  exercise  of  a  reasonable 
Judgment  to  be  necessary  to  so  shoot  and 
wound  the  deceased  in  order  to  avert  that 
danger,  real  or  to  the  defendant  apparent, 
then  you  ought  to  acquit  the  defendant  upon 
the  ground  of  self-defense  or  apparent  neces- 
sity therefor. 

(6)  The  law  presumes  the  defendant  inno- 
cent nntil  his  guilt  has  been  proven  beyond 
a  reasonaUe  doubt,  and  If  upon  the  whole 
case  you  have  a  reasonable  doubt  from  all  of 
the  evidence  of  the  defendant  having  been 
proven  guilty  by  the  evidence,  then  you  ought 
to  find  him  not  guilty. 

Because  of  error  in  the  instructions,  the 
Judgment  is  reversed  and  canse  remanded  for 
a  new  trial  consistent  with  the  opinion. 


LBXINQTON  &  B.  RT.  CO.  v.  SMITH'S 

ADM'R. 

(Court  of  Appeals  of  Kentucky.    Nov.  9,  1916.) 

1.  Neolioenck  «=»101— Fedebax  Emplotebs' 

lilABIMTT  Act— OONTBIBUTOBY  NeoLIQENCX 

—Effect. 
The  contributory  negligence,  if  any,  of  plain- 
tiff's intestate  employed  to  look  after  switch 
lights  in  defendant's  yard  and  make  repairs  on 
the  yard  tracks,  in  standing  on  the  track  where 
he  was  struck  when  be  could  have  stood  between 
the  track  on  which  he  was  working  and  the  track 
on  which  the  train  was  moving  and  escaped  be- 
ing struck,  did  nut,  under  the  federal  Employ- 
ers' Liability  Act,  defeat  a  recovery  by  his  ad- 
ministrator, but  only  went  to  diminish  the 
amount  of  the  recovery. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  ff  85,  163,  164,  167;  Dec.  Dig.  <S=» 
101;   Damages,  Cent.  Dig.  {  371.} 

2.  Master  and  Servant  «s>137<4)— FinEBAL 
EuPLOYEBs'  Liability  Act  —  Bailboad  — 
Negligence, 

As  to  an  employe  who  looked  after  switch 
lights  in  a  yard  and  made  repairs  on  the 
yard  tracks,  the  railroad,  in  not  having  some 
person  on  the  front  end  of  a  caboose  pushed  by 
an  engine  to  warn  employte  of  its  presence,  was 
guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  269,  270,  274,  277,  278; 
Dec.  Dig.  «»137(4).] 

3.  Master  and  Servant  «=>137(4)  —  Otora- 
TioN  or  Railroad — NEOLiaENCE. 

As  to  such  employ^  not  specially  charged 
with  a  duty  of  looking  out  for  engines  and  trains, 
a  railroad  was  required  to  exercise  reasonable 
care  to  protect  him  from  injury. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  gg  269,  270,  274,  277,  278; 


Dec.  Dig.  <S=3l37(4).] 
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4.  tfABTKB  AITD   SbBTAKT  «S9270(1)  —  NCGU- 

OBHCE — BVIDENCE. 

In  a  suit  under  the  feder^  Employers'  Lia- 
bUity  Act  April  22,  1908,  c  49,  35  Stat.  65  (U. 

5.  Comp.  St.  1913,  IS  8657-86e!n  to  recover  dam- 
axes  for  the  death  of  plaintiff's  intestate  employ- 
ed as  a  repairer  of  yard  tracks,  evidence  that 
many  persons  in  the  neighborhood  of  the  yard 
and  not  connected  with  the  railroad  were  in  the 
habit  of  walking  across  and  going  about  in  the 
yard  by  its  permission  or  acquiescence  was  in- 
competent. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  913 ;  Dec  Dig.  «=»270(1).] 

6.  Mabtbb  and  Skbvakt  <S='187(4)— Fkdkbal 
Emplotxhs'  Liability  Act— Neoliobnob— 
Ikstbuction. 

Where  such  yard  was  used  by  so  many  em- 
ployes that  the  railroad  in  the  exercise  6f  ordi- 
nary care  in  the  movement  of  its  engines  should 
have  anticipated  their  presence  on  the  tracks,  it 
was  its  duty  to  exercise  reasonable  care  to  pro- 
tect them  from  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Jg  269,  270,  274,  277,  278; 
Dec.  Dig,  «=>137(4).] 

6.  Mabteb  and  Sxbtant  «=»250%,  New,  toL 
16  Key-No.  Series  —  Fedebal  Emflotebs' 
Tjabiutt  Act— Pbacticb  of  State  Coubts 
— D1REC710K  or  Vebdict. 

The  federal  Employers'  Liability  Act  does 
not  affect  the  practice  in  state  courts  in  actions 
thereunder  so  as  to  authorize  the  application  of 
the  rule  of  the  federal  courts  that  a  verdict  may 
be  directed  where  the  evidence  preponderates  in 
favor  of  one  party,  though  there  is  a  scintilla  of 
evidence  to  ue  contrary. 

7.  Tbial  «=>260(1)— Requested  Instbuotions 
— Given  Instbuctionb. 

The  refusal  of  the  defendant's  instructions 
was  not  error,  where  the  instructions  given  pre- 
sented the  whole  law  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dijg.  §  651;    Dec.  Dig.  <S=3260(1).] 

Appeal  from  Circuit  Court,  Breatbitt 
County. 

Action  by  Logan  Smith's  administrator 
against  the  Lexington  Sc  Eastern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  with  cUiections 
lor  new  triaL 

Benjamin  D.  Warfield  and  Charles  H. 
Moorman,  both  of  Louisville,  Charles  M. 
Harriss,  ot  Versailles,  SamL  M.  Wilson,  of 
Lexington,  and  O.  H.  PoUard,  of  Jackson, 
for  appeUant  Robert  Harding,  of  DanviUe, 
and  South  Strong  and  Chester  Gourley,  both 
of  Jackson,  for  appellee. 

CARROIX,  J.  Logan  Smith  received  in- 
juries from  which  he  died  while  employed 
by  the  appellant  railway  company  in  its 
ynrd  at  Jackson,  Ky.  In  this  suit  by  his 
administrator,  under  the  federal  Employers' 
Liability  Act,  to  recover  damages  for  his 
death,  there  was  a  judgment  for  the  admin- 
istrator, and  the  railway  company  appeals. 

Briefly,  the  facts  are  these:  There  are 
several  tracks  in  the  yard  of  the  company  at 
Jackson,  and,  at  the  time  Smith  received 
the  injuries  from  which  be  died,  there  were 
three  trains  operating  in  the  yard,  and  a 
number  of  men  connected  in  various  ways 


with  the  railway  company  were  mo>vlng  about 
in  the  yard  in  the  performance  of  their  reg- 
ular duties.  It  was  Smith's  bnsinesB  to 
look  after  the  switch  lights  in  the  yard  and 
make  such  repairs  on  the  tracks  in  the  yard 
as  he  oonld  do  without  the  assistance  of  oth- 
er track  repairmen.  At  the  time  he  received 
the  injuries  that  resulted  in  Iiis  death,  he 
was  engaged  in  making  light  repairs  with  « 
wrench  and  some  bolts  on  a  trade  dose  to 
and  parallel  with  the  main  track.  While  ht> 
was  so  engaged,  a  train  moved  over  the 
track  he  was  repairing,  and  to  get  out  ot 
its  way  he  stepped  backwards  and  stood  on 
the  main  track  looking  at  the  rail  he  had 
been  repairing,  while  the  train  passed  over 
it  While  he  was  so  standing  with  Ills  mind 
on  his  work,  an  engine  shoving  a  caboose 
in  front  came  up  on  the  track  on  which  be 
was  standing  with  bis  back  or  his  side  to- 
wards the  caboose,  and  he  was  struck  by 
the  caboose  and  received  injuries  frcMn  whidi 
he  shortly  died. 

The  train  by  which  he  was  struck  carried 
a  crew  consisting  of  a  fireman,  engineer,  con- 
ductor, and  two  brakemen.  The  fireman  and 
engineer  were  in  the  engine  cab,  the  head 
brakeman  was  on  the  pilot  of  the  engine  in 
front  of  which  was  the  caboose,  and  there 
was  no  person  on  the  front  end  of  the  ca- 
boose or,  indeed,  at  any  other  place  on  the 
caboose.  The  evidence  does  not  clearly  dis- 
close where  the  conductor  and  the  other 
brakeman  were,  but  they  were  not  on  the 
running  train.  The  view  of  the  brakeman  on 
the  pilot  of  the  engine  was  completely  ob- 
structed by  the  caboose  the  engine  was  push- 
ing, and  this  caboose  also  prevented  the  en- 
gineer and  fireman  in  the  cab  of  the  «igine 
from  seeing  objects  on  the  track  in  front  at 
the  caboose.  The  train  was  moving  about 
four  miles  an  honr  at  the  time  of  the  ac- 
cident, and  there  is  conflict  tn  the  evi- 
dence as  to  whether  the  engine  bell  was 
ringing.  There  is  also  some  evidence  tend- 
ing indirectly  to  show  that  before  he  was 
struck  Smith  was  warned  of  the  approadi 
of  the  train  by  another  employ^  of  the  com- 
pany not  connected  with  the  train's  move- 
ment; 

[1, 2]  On  this  state  of  facta,  it  Is  insisted 
by  counsel  for  the  company  that  the  negli- 
gence of  Smith,  in  taking  a  position  on  the 
track  when  he  could  have  stood  between  the 
two  tracks,  was  the  sole  cause  of  his  injury 
and  death,  and  therefore  a  directed  verdict 
in  favor  of  the  company  should  liaTe  been 
ordered. 

With  this  contention  we  are  vnable  to 
agree.  It  may  be  conceded  that  Smith  was 
guilty  of  contributory  negligence  In  standing 
on  this  track  when  he  could  liaTe  stood  be- 
tween the  track  on  which  he  was  working 
and  the  track  on  which  the  train  was  moTing 
and  thereby  escaped  being  struck.  Bat  this 
contributory  negligence  on  his  part,  If  it  Iw 
such,  does  not  defeat  a  recovery  in  behalf 
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his  admlnlstnttor ;  it  only  goes  to  dimln- 
h  the  amount  of  recovery.  We  say  this 
icause  the  company,  under  the  rule  an- 
>unced  In  L.  &  N.  R.  R.  t.  Johnson's  Adm'x, 
!1  Ky.  824,  171  S.  W.  847,  and  Norfolk  & 
estern  Ry.  v.  Short's  Adm'r,  171  Ky,  647, 
!8  S.  W.  786,  was  also  guilty  of  negligence 

not  having  some  person  on  the  front  end 

this  caboose  to  give  warning  to  employes 
'  Its  presence.  It  Is  very  plain  that  If 
ere  had  been  some  person,  for  example  the 
'akeman  who  was  on  the  engine  pilot,  on 
.e  front  end  of  this  caboose,  he  could  hare 
arned  Smith  In  time  to  have  enabled  him 

leave  the  track  before  being  struck.  So 
at,  if  he  was  guilty  of  contributory  negli- 
!nce  In  standing  on  the  track,  so  was  the 
impany  guilty  of  negligence  in  falling  to 
ive  some  person  on  the  front  end  of  the  ca- 
>ose,  and  this  joint  and  concurring  negll- 
ince  of  both  parties  brought  about  the  death 
:  Smith. 

[3]  It  is  further  said  that  Smith's  duties 
ere  of  such  a  nature  as  required  him  to  be 
1  the  lookout  for  moving  trains,  and  there- 
re  the  rule  announced  in  C,  N.  O.  &  T. 
.  Ry.  V.  Swann's  Adm'x,  160  Ky.  458,  169 

W.  886,  L.  R.  A.  1915C,  27,  and  the  cases 
lerein  cited,  absolves  the  railway  company 
cm  the  duty  It  was  under  to  keep  a  lookout 
T  Smith.  But  the  facts  of  this  case  do  not 
•Ing  it  within  the  scope  of  the  rule  an- 
>unced  in  this  line  of  cases.  Nor  is  It  to  be 
>ntroUed  by  what  was  said  in  Blanken- 
lip's  Adm'r  V.  Norfolk  &  Western  Ry.,  147 
y.  260,  143  S.  W.  995. 

In  the  Swann  Case  the  nonliability  of  the 
lilway  company  was  put  distinctly  on  the 
•ound  that  it  was  the  duty  of  Swann,  who 
as  the  foreman  in  charge  of  the  work,  to 
ok  out  for  trains  so  that  he  might  have  the 
•ack  cleared  of  tools  and  material  and  pro- 
«t  his  men  from  injury.  In  the  Blanken- 
lip  Case  It  appears  from  the  opinion  that 
lankenship  was  a  trackwalker  on  a  line  of 
lilway  ont  in  the  country  whose  duty  it  was 
>  ascertain  whether  or  not  the  track  was 
ife  and  to  do  light  repair  work  thereon 
henever  he  found  such  work  necessary  in 
rder  to  keep  the  road  in  good  repair;  and 
le  decision  holding  that  there  could  be  no 
icovery  on  behalf  of  his  administrator  was 
at  upon  the  ground  that  his  work  as  a 
■ack  walker  necessarily  put  upon  him  the 
Qty  of  keeping  out  of  the  way  of  passing 
'ains.  But  in  the  case  we  have  Smith  was 
:ruck  and  killed  in  a  yard  of  the  company 
1  which  employes  were  constantly  passing 
)  and  fro  and  engines  and  trains  constant- 
T  moving  about.  In  short,  the  facts  of  the 
ise  bring  It  directly  within  the  scope  of  the 
ale  laid  down  In  the  Johnson  and  Short 
^ases,  and,  inasmuch  as  our  views  upon  this 
abject  have  been  set  forth  quite  fully  in 


these  cases,  it  is  not  necessary  to  repeat  them 
here. 

{4]  Objection  was  made  by  counsel  for  the 
railway  company  to  the  introduction  of  evi- 
dence showing  thiat  a  large  number  of  per- 
sons living  In  the  neighborhood  of  this  yard 
and  not  connected  with  the  railway  company 
were  In  the  habit  of  walking  across  and  go- 
ing about  in  the  yard  by  the  permission,  or 
at  least  with  the  acquiescence,'  of  the  com- 
pany. We  presume  this  evidence  was  ad- 
mitted upon  the  theory  that  the  number  of 
persons  so  using  the  yard  wjis  sufficient  to 
put  upon  the  company  the  duty  of  anticipat- 
ing their  presence  and  exercising  the  care 
of  lookout  and  warning  tliat  has  been  laid 
down  In  a  nnml)er  of  cases;  but  we  do  not 
think  evidence  as  to  the  use  of  this  yard  by 
persons  not  in  the  employment  of  the  com- 
pany was  competent  Tbe  liability  of  the  com- 
pany must  rest  on  the  duty  that  It  owed  to 
Smith  as  an  employ^,  as  we  have  defined  It 
without  reference  to  the  duty  it  might  owe  to 
licensees. 

[S]  The  instructions  are  complained  of, 
and  we  think  they  are  open  to  at  least  some 
of  the  objections  to  which  our  attention  Is 
called.  The  correctness  of  Instruction  Na  1, 
in  so  far  as  it  recites  that  both  the  company 
and  Smith  were  engaged  in  interstate  com- 
merce at  the  time  he  was  Injured,  is  not, 
under  the  evidence,  open  to  objection.  But 
in  this  Instruction  there  should  Iiave  been  In- 
corporated the  Idea  expressed  in  the  John- 
son Case  that  if  the  jury  believed  from  the 
evidence  that  the  yard  was  used  by  so  large 
a  number  of  employes  as  that  the  railway 
company,"  in  the  exercise  of  ordinary  care  In 
the  movement  of  its  cars  and  engines,  should 
have  anticipated  their  presence  on  the  tracks, 
It  was  the  duty  of  the  company  In  the  move- 
ment of  tlie  caboose  and  engine  to  exercise 
the  'care  pointed  out  In  Instruction  No.  1. 

[6]  Instructions  2  and  3  are  also  objection- 
able in  that  they  do  not  conform  to  the  prac- 
tice laid  down  by  the  Supreme  Court  of  the 
United  States  in  a  number  of  cases  and  fol- 
lowed by  this  court  in  many  cases.  Louis- 
ville &  NashvlUe  R.  Co.  v.  HoDoway,  163 
Ky.  126,  173  S.  W.  343;  Id.,  168  Ky.  262, 
181  S.  W.  1126;  C.  &  O.  R.  Co.  V.  Kelly,  241 
IT.  S.  485,  36  Sup.  Ot.  630,  60  L.  Ed.  1111; 
Same  v.  Jones'  Adm'r,  171  Ky.  11,  186  S. 
W.  897. 

[7]  Counsel  for  the  company  offered  a  num- 
ber of  instructions,  but  we  do  not  find  that 
the  court  committed  error  In  refusing  to  give 
any  of  these  instructions.  We  think  the  in- 
structions given,  when  Instructions  1,  2,  and 
3  are  corrected  as  Indicated,  present  the 
whole  law  of  the  case. 

Wherefore  the  judgment  Is  reversed,  with 
directions  for  a  new  trial  in  conformity  with 
this  opinion. 
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BARNEY  T.  JOLLY  HOOP  CO. 
(Court  of  Appeals  of  Kentucky.    No7.  9,  1916.) 

1.  Tbiai.  «=>337— Vebdiot^Disreoabd  of  In- 

BTBUcnONS. 

In  an  action  upon  a  contract,  where  the  jury 
were  m  effect  instructed,  if  finding  for  defendant 
upon  his  counterclaim  to  find  for  him  in  a  cer- 
tain amount,  a  verdict  giving  less  credit  upon 
the  counterclaim  was  error;  the  instructions  giv- 
en being  the  law  of  the  case,  whether  right  or 
wrong. 

(Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  790;  Dec.  Dig.  «=>337.] 

2.  Saixs  4s»3S4(1)— Action  fob  Breach  of 
Loo  OoNTRACT— Damages. 

Where  contracted  elm  logs  were  refused,  the 
vendor's  damages,  for  such  of  them  as  were  not 
rendered  valueless  by  the  breach,  was  the  differ- 
ence between  the  contract  price  and  the  market 
price  at  the  time  of  breach,  the  fact  that,  as 
part  of  the  contract,  the  buyer  sold  to  the  vendor 
oxen  and  a  wagon  tor  the  purpose  of  carrying 
out  the  contract,  not  showing  that  lost  profits 
were  within  the  contemplation  of  the  parties 
when  making  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent. 
Dig.  ft  1098,  U02-U04;   Dec.  Dig.  (S=»384(l).] 

Appeal  from  Circuit  Court,  Fulton  County. 

Action  by  the  Jolly  Hoop  Company  against 
Ed  Barney.  Ii^om  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

W.  J.  Webb,  of  Mayfleld,  and  J.  B.  ETans, 
of  Clinton,  for  appellant  J.  W.  Roney,  of 
Hickman,  for  appellee 

CLARKE,  J.  On  March  30,  1914,  appellee 
and  appellant  entered  Into  a  written  contract 
by  tbe  terms  of  which  appellee  purchased 
from  appellant  500,000  feet  of  good  clear  elm 
timber  in  the  log,  for  which  appellee  agreed 
to  pay  $10.50  per  thousand  feet  as  the  logs 
were  received  and  measured.  As  part  of  the 
same  contract  appellee  sold  to  appellant  six 
yokes  of  oxen,  a  log  wagon,  yokes,  etc.,  for 
11,500,  for  which  amount  appellant  executed 
his  note,  upon  which  was  to  be  credited  an 
agreed  portion  of  the  proceeds  of  each  de- 
livery of  logs. 

Operating  under  this  contract,  appellant 
had  delivered  to, appellee  on  June  15,  1014, 
172,236  feet  of  timber,  and  out  of  the  pro- 
ceeds therefor  had  received  credit  on  his 
note  for  $744.94,  when,  a  controversy  having 
arisen  between  the  parties  about  the  meas- 
urement of  the  logs,  the  contract  was  termi- 
nated according  to  tbe  contention  of  appellee 
by  mutual  consent,  whereas  appellant  con- 
tends that  he  did  not  agree  to  the  cancella- 
tion of  tbe  contract,  but  that  appellee,  with- 
out Ids  consent  and  without  right,  thereafter 
refused  to  observe  its  Eerms  or  to  receive  any 
more  timber  under  the  contract. 

On  September  5,  1914,  appellee  instituted 
this  action  seeking  to  recover  of  appellant 
tbe  balance  due  on  the  note  for  $1,500  exe- 
cuted to  it  by  appellant,  alleging  to  be  due 
$755.06,  and  seeking  to  enforce  a  lien  assert- 
ed upon  the  oxen,  wagon,  etc.,  for  payment 
of  which  the  note  had  been  given. 


Appellant  filed  an  answer  and  connterdaim 
asserting  that  a  certain  credit  upon  tlie  note 
for  $00  should  have  been  for  $76,  and  that 
the  balance  due  was  $730.06.  The  oounter- 
clalm  as  asserted  is  made  np  of  two  items. 
the  first  of  which  Is  for  32,392  feet  of  tln- 
ber  in  logs  which  appellant  had  cut  and  haul- 
ed to  the  railroad  station  ready  for  shipment 
to  appellee  on  June  15,  1914,  when  tbe  con- 
tract was  rescinded  or  broken,  which  logs 
Appellant  claims  he  was  unable  to  sell  and 
they  became  worthless,  and  he  songht  to 
charge  the  appellee  for  same  at  the  contract 
price  of  $10.50  per  thousand  feet,  which 
amounts  to  $340.11.  The  second  item  assert- 
ed in  the  counterclaim  was  for  profits  upon 
the  balance  of  the  500,000  feet  of  timber 
which  appellee  had  refused  to  accept,  it  be- 
ing alleged  that  such  profits  were  $5  per 
thousand  feet,  and  on  this  item  he  sought 
judgment  against  appellee  for  $1,638.72. 

The  allegations  of  tbe  counterclaim  were 
controverted  by  reply  and  ujion  a  trial  be- 
fore a  Jury  appellee  recovered  a  verdi«A  and 
Judgment  against  appellant  for  $164.06.  From 
that  Judgment  this  appeal  is  prosecuted,  and 
tbe  only  ground  relied  upon  for  reversal  that 
we  need  consider  is  that  the  verdict  is 
fiagrantly  against  the  evidence. 

By  instruction  No.  1  the  Jury  were  told  to 
find  for  appellee  upon  the  note  $755.06  or 
$739.06,  the  sum  that  they  should  believe 
from  the  evidence  to  be  the. correct  amount 
due  upon  the  note. 

By  instruction  No,  3  the  Jury  were  direct- 
ed to  find  nothing  for  appellant  on  his  coun- 
terclaim if  they  should  believe  from  the  evi- 
dence that  the  timber  contract  was  rescind- 
ed on  June  IB,  1914,  by  mutual  agreement  of 
the  pai-ties. 

By  instruction  No.  4  the  Jury  were  in- 
structed to  return  in  their  verdict  only  tlte 
one  sum  that  they  should  believe  to  be  due 
from  one  party  to  the  ether  after  crediting 
each  with  the  amount  found  to  be  due  on  the 
several  items  submitted  to  them  by  tlie  first 
and  second  instructions.  The  second  instruc- 
tion is  as  follows: 

"Tlie  court  instructs  the  jury  that  It  is  undis- 
puted in  this  case  that  the  plaintiff  pnrchased 
and  agreed  to  accept  from  defendant  SW.OOO  feet 
of  good,  clear  elm  -  timber,  from  12  inches  and 
up  in  diameter,  at  $10.50  per  1,000  feet  f.  o.  b. 
cars  at  Tyler  and  Miller's  spur,  and  if  yon  be- 
lieve from  the  evidence  that  under  the  temu  of 
the -contract  the  defendant  delivered  at  said  point 
timber  of  the  grade  and  kind  stated  to  the 
amount  of  32,392  feet,  or  any  part  thereof,  which 
plaintiff  refused  to  accept,  and  by  reason  thereof 
such  timber  could  not  be  disposed  of,  and  became 
worthless  and  unmerchantable,  then  the  jury 
will  find  for  the  defendant  on  his  counterclaim 
herein  $10.50  per  1,000  for  such  timber,  not  ex- 
ceeding $340  on  this  item.  And  if  the  jury  fur- 
ther believe  that  defendant  was  ready,  willing, 
and  able  to  comply  with  his  contract  in  tbe  de- 
livery at  said  points  of  the  remainder  of  isaid 
timber,  and  the  plaintiff  refused  to  permit  him 
to  comply  with  bis  contract,  then  the  jury  win 
also  find  for  the  defendant  on  his  counterclaim 
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e  difference  between  the  contract  price  $10^ 
r  1,000,  and  what  it  would  have  reasonably 
St  defendant  to  carr;  out  the  contract,  not  ex- 
eding  $1,638.72,  not  exceeding  in  all  on  his 
unterclaim  $1,978.83  on  this  item." 

[1]  It  Is  agreed  that  there  was  327,764  feet 
'  the  500,000  feet  contracted  for  that  had 
)t  been  delivered  on  Jane  15,  1914,  when  the 
intract  was  either  rescinded  by  agreement 
•  broken  by  appellee,  and  it  Is  apparent  that 
le  jury  found  from  the  evidence  that  the 
intract  was  not  rescinded  by  agreement,  but 
as  broken  by  appellee,  because  U  they  had 
tund  that  the  contract  w«a  canceled  by 
;reement,  under  the  Instructions  they  must 
ive  found  for  api)ellee  either  $739.06  or 
'55.06,  whereas  they  found  for  appellee  only 
1  the  sum  of  $164.06;  in  other  words,  they 
lund  for  appellant  upon  his  counterclaim 
tber  $589  or  $595,  some  part  or  all  of  which 
lUst  have  been  found  under  the  second  part 
'.  instruction  No.  2  for  loss  of  profits  to  ap- 
jllant  by  appellee  refusing  to  carry  out  the 
mtract.  It  virlll  be  noticed  that  nnder  that 
art  of  instruction  No.  2,  authorizing  appel- 
int  to  recover  for  loss  of  profits,  the  Jury 
re  told  to  estimate  these  profits  upon  the 
mber  refused,  wliich  was  827,764  feet,  at 
le  difference  l>etween  the  contract  price  of 
10.50  per  thousand  feet  and  vdiat  it  would 
ave  cost  appellant  to  have  carried  oat  the 
>ntract  As  to  what  it  would  have  cost  ap- 
ellant  to  have  carried  out  his  contract  no 
-Itness  testifies  except  the  appellant  himself, 
nd  his  testimony  is  that  it  would  hare  cost 
im  $5.50  per  thousand  feet  This  is  the  only 
vldence  in  the  record  upon  this  question.  It 
lerefore  results  that  under  the  second  part 
f  instruction  No.  2  the  Jury,  having  found 
sat  the  contract  was  not  canceled  by  agree- 
lent.  were  bound  to  find  for  appellant  as  lost 
roflts  $5  per  thousand  feet  on  327,784  feet, 
-hich  amounts  to  $1,688.72.  ITnder  the  evl- 
ence  here  this  instruction  in  effect  peremp- 
>rny  directed  the  Jury  to  find  for  appellant 
s  lost  profits  the  sum  of  $1,638.72,  unless 
!ie  Jury  should  believe  from  the  evidence 
lat  the  contract  was  canceled  by  mutual 
greement,  in  which  event  they  could  find 
otbing  for  appellant  for  lost  profits.  It  is 
lerefore  manifest  that  the  verdict  is  fla- 
rantly  against  the  evidence,  and  it  becomes 
ecessary  to  reverse  the  Judgment,  even  if, 
s  a  matter  of  fact,  the  instruction  does  not 
roperly  define  the  measure  of  damages,  as 
pon  this  question,  upon  which  the  anthor- 
:les  from  other  Jurisdictions  are  not  in  har- 
lony,  this  court,  after  careful  consideration, 
}ok  the  definite  position  in  the  case  of 
,ynch  V.  Snead  Architectural  Iron  Works, 
32  Ky.  244,  116  8.  W.  698.  21  L.  R.  A,  (N.  S.) 
52,  wherein  the  authorities  are  exhaustively 
eviewed,  that  the  instructions  given  by  the 
ourt  whether  they  are  right  or  wrong,  are 
lie  law  of  the  case. 

This  court  has  since  then  had  that  question 
nder  consideration  In  the  cases  of  Louisville 
E  Interurban  R.  R.  Co.  v.  Roemmele,  157  Ky. 


84,  102  S.  W.  547,  St  Paul  F.  &  M.  Ins.  Co. 
V.  Kendle,  163  Ky.  146,  178  S.  W.  873,  and 
Xellow  Poplar  Lbr.  Co.  v.  Bartley,  164  Ky. 
763;  176  8.  W.  201,  in  each  of  which  the  posi- 
tion taken  In  the  Lyncdi  v.  Snead  Case  was 
approved. 

[2]  As  this  case  must  be  tried  again,  it 
becomes  necessary  that  we  indicate  the  prop- 
er ci^terion  for  assessment  of  damages.  By 
this  contract  as  we  view  it  appellee  simply 
bought  of  appellant  a  certain  number  of  elm 
logs,  and,  after  carrying  out  a  part  of  the 
contract  refused  to  receive  any  more  of  the 
logs  It  had  contracted  for,  and  in  our  Judg- 
ment the  measure  of  appellant's  damages, 
for  such  of  the  refused  logs  as  were  not  ren- 
dered of  no  value  by  the  breach,  is  the  dif- 
ference between  the  contract  price  and  the 
market  price  at  the  time  of  the  breach  of  the 
contract  by  appellee.  The  general  rule  is 
thus  stated  In  section  248  of  Sedgwick  on 
Damages: 

"Wherever  the  measure  of  damagea  involves 
the  question  of  value,  however  much  the  market 
may  be  resorted  to  to  determine  what  the  value 
Ib,  this  resort  is  had  an  fnrnishinK  usually  the 
best  evidence  of  value.  What  plaintiff  is  entitled 
to  recover  is  the  real  value  of  the  article  of 
property,'  the  time,  the  labor,  or  the  services,  as 
they  would  be  if  nnaffected  by  the  defendant's 
tort  or  if  the  defendant's  contract  had  been  per-' 
formed.  If  these  things  are  bought  and  sold  in 
the  market,  the  market  price  shows  conclusively 
what  it  would  cost  the  plaintiff  to  be  put  in  as 
good  a  position  as  if  the  tort  had  not  been  com- 
mitted or  as  if  the  contract  had  been  performed. 
To  take  the  most  familiar  of  all  illastrations,  in 
the  caM  of  failure  to  deliver  an  ordinary  article 
of  commerce  gold,  the  vendee  can  replace  himself 
by  buying  the  article  in  the  market.  Hence  his 
measure  of  damages  is  Invariably  said  to  be  the 
market  value.  But  as  the  cases  now  to  be  ex- 
amined will  show,  the  rule,  more  exactly  stated, 
would  be  that  his  measure  of  damages  is  the  val- 
ue of  the  article.  When  there  is  no  market  val- 
ue, the  value  most  be  got  at  by  the  ttest  proof  to 
be  had." 

In  a  comprehensive  note  in  62  L.  R.  A. 
209,  upon  the  question  of  loss  of  profits  In 
contracts  of  sale  or  purcliase,  as  damages, 
the  general  rule  upon  a  breach  by  the  vendee 
is  thus  stated: 

"In  the  case  of  an  executory  contract  for  the 
sale  of  goods  which  are  not  specific,  the  rule  ia 
that  the  measure  of  damages  for  a  refusal  to 
receive  the  goods  is  the  difference  between  the 
price  agreed  upon  and  the  market  value  on  the 
day  appointed  for  delivery,  or  at  the  time  they 
should  have  been  received  and  accepted.  The 
time  when  the  property  should  have  been  receiv- 
ed being  deemed  to  be  the  date  of  the  breach  of 
contract,  when  no  particular  time  for  delivery 
is  specified,  or  when,  from  the  nature  of  the  con- 
tract, the  time  of  delivery  must  be  uncertain  or 
must  continue  through  an  indefinite  period." 

Many  authorities  are  cited  to  support  these 
statements,  wliich  show  that  this  general 
rule  has  tteen  applied  to  breaches  of  contract 
to  purchase  ore,  grain,  flour,  hay,  hops,  malt 
cattle,  wool,  bacon,  canned  tomatoes,  glass, 
cement,  and  numerous  other  articles  of  com- 
merce, including  timber  and  lumber.  Among 
the  cases  cited  covering  sales  of  timber  and 
lumber  is  the  case  of  Miller  t.  Burch,  41  8. 
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W.  307,  19  Ky.  Law  Rep.  629,  In  which  case 
mUer  had  bought  of  Burch  600,000  feet  of 
lumber  at  $16.25  per  thousand  feet  to  be  de- 
livered by  him  on  cars  upon  a  certain  switch 
in  the  city  of  liOnisvlUe.  Burch  refused  to 
receive  the  lumber,  and  Miller  sued  him  for 
damages  as  a  result  thereof,  and  tiie  trial 
court  in  the  instructions  fixed  the  measure  of 
damages  as  the  difference  between  the  agreed 
price  of  $16.25  per  M.  feet,  "and  the  price 
that  it  would  have  cost  the  plaintiff  to  furnish 
under  said  contract."  Upon  appeal  this  court 
held  that  this  instruction  was  erroneous, 
and  because  of  that  error  and  one  other 
reversed  the  Judgment.  In  holding  that  the 
Instruction  on  the  measure  of  damages  was 
incorrect,  the  court  said: 

"In  our  opinion,  that  instruction  is  defe<!tive 
for  two  principal  reasons:  IMrst.  What,  in  the 
language  of  the  instruction,  it  would  have  cost 
the  plaintiff  to  furnish  under  the  contract,  is  not 
a  proper  Inquiry  in  determining  the  amount  of 
damage  sustained  by  him.  B-it  the  true  and 
only  legal  criterion  in  such  cases  is  the  difference 
between  the  price  at  which  the  article  is  con- 
tracted to  be  sold  and  the-  market  price  of  the 
same  article  at  the  date  of  delivery." 

This  same  general  rule  was  applied  by  this 
court  for  breach  of  a  contract  for  the  sale 
of  canned  corn  by  the  vendee  in  the  case  of 
Zinsmeister  &  Bro.  v.  Rock  Island  Canning 
CJo.,  146  Ky.  25,  139  8.  W.  1068,  for  the  sale 
of  oranges  In  the  case  of  Newton  v.  Bayless 
Fruit  Co.,  155  Ky.  440, 159  S.  W.  968,  and  for 
the  sale  of  ties  in  the  case  of  Mitcheil-Xaylor 
Tie  Co.  T.  Whitaker,  158  Ky.  651,  16«  S.  W. 
193. 

In  our  Judgment  the  contract  in  the  Instant 
case  falls  clearly  within  the  general  role  as 
above  stated,  because  the  subject  of  this  con- 
tract is  elm  logs,  which  are  certainly  ordi- 
nary articles  of  commerce  and  which  had  a 
marketable  value  at  the  place  this  contract 
was  to  be  performed. 

While  the  measure  of  damages  for  the 
breach  by  the  vendee  of  the  contract  for  the 
sale  of  an  ordinary  article  of  commerce'  is 
ordinarily  the  difference  between  the  con- 
tract price  and  the  market  value  and  not  of 
lost  profits,  it  is  true  that  the  lost  profits  are 
adopted  as  the  measure  of  damages  in  many 
cases,  but  tn  all  cases  when  this  is  done  It 
Is  because  of  some  condition  of  the  particular 
contract  from  which  it  is  assumed  that  the 
lost  profits  were  within  the  contemplation  of 
the  parties  at  the  time  the  contract  was 
made,  or  where  the  subject  of  the  contract 
bad  no  market  value  or  other  peculiar  rea- 
son, when  lost  profits  are  resorted  to  as  the 
best  evidence  of  the  real  loss.  No  peculiar 
conditions  to  the  contract  and  transaction 
here  existed,  which  either  necessitates  or 
Justifies  a  departure  from  the  general  rule, 
although  It  has  been  argued  that  the  fact, 
as  part  of  this  contract,  appellee  sold  to  ai>- 
pellant  oxen  and  wagon  for  the  purpose  of 
carrying  It  out,  makes  lost  profits  the  pr<^)er 


criterion.  Tbat  fact,  however,  in  oar  Jndc- 
ment,  is  not  sufficient  to  do  this. 

In  the  case  of  Mitchell-Taylor  Tie  Co.  v. 
Whitaker,  supra,  the  vendor,  in  order  to  com- 
ply with  bis  contract,  was  shown  in  the 
evidence  to  have  purchased  a  mill  and  install- 
ed it  on  his  premises  for  the  porpose  of 
complying  with  his  contract,  yet  this  court 
reversed  that  case  for  the  sole  reason  that 
the  lower  court  had  -given  an  instruction 
similar  to  the  one  given  here,  and  said: 

"This  instruction  submitted  an  erroneous  and 
prejadicial  measure  of  damage,  as  was  decided  in 
the  Landrum  Case.  The  measure  of  damage  to 
which  Whitaker  was  entitled,  if  the  jury  found 
in  hia  favor  anything  on  account  of  ties  which  he 
could  have  manufactured  from  his  own  land  or 
bought  from  others,  was  the  difference  between 
the  contract  price  and  the  market  price  at  the 
place  of  delivery." 

The  Landrum  Case  referred  to  is  the  Indi- 
ana Tie  Oa  T.  Landmm,  137  Ky.  709,  127  8. 
W.  141. 

It  therefore  appears  that  the  correct  mea- 
sure of  damages  in  this  case  is  the  difference 
between  the  contract  price  and  the  market 
value  upon  June  15,  1914,  of  that  portion  of 
the  logs  tbat  appellee  refused  to  accept,  and 
upon  another  trial  the  court  will  so  Instruct 
the  Jury  and  confine  the  evidence. 

For  reasons  indicated,  the  Judgment  is  re- 
versed for  proceedings  consistent  herewith. 


OALLEBS  et  aL  v.  RUBLE  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1916.) 

1.  EXECITTOBS  Aifn  Administbatobs  ^=3379  — 
Saibs  of  Land  —  Settino  Aside  —  Defects 

AS  TO  PABTIKS— LXENBOLDEBS. 

A  sale  of  estate  land  on  which  deceased  owed 
large  sums  for  the  purchase  price,  at  which  it 
was  imposible  to  get  a  fair  price  because  a  Uen- 
holder  was  not  made  a  party,  should  be  set  aside 
on  exceptions  by  the  deceased's  widow  and  chil- 
dren, since  Civ.  Code  Prac.  |  428,  reqoires  all 
lienholders  to  be  made  parties,  although  mere  in- 
adequacy of  price  alone  would  not  vitiate  it. 

[Ed.  Note.— For  other  case,  see  Executors  and 
Administrators  Cent.  Dig.  ff  1545-1564,  1567; 
Dec.  Dig.  «=3379.] 

2.  executobs  akd  administsatoas  «=>329(1) 
—Sates  of  Land— Pasties  Lienholoebs. 

Though  a  grantor  of  deceased's  grantor  held 
liens  on  lands  not  yet  due.  Immediate  sale  for  the 
purpose  of  paying  all  lien  debts  of  the  estate 
could  be  ordered. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  H  1062,  1350.  1362; 
Dec  Dig.  «=»329(1).] 

3.  E7XECVTOB8   and   ADXINIBTKATOBa   «S»402— 

Sales  of  Land— Pabtibb  LtENHouiEBa 
Where  immediate  sale  of  lands  of  decedent  to 
satisfy  all  lien  debta  is  ordered,  and  some  sodi 
debts  are  not  due,  their  payment  will  not  be  pre- 
cipitated except  upon  consent  of  the  holder. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  |  1608;  Dec.  Dig. 
«=s>402.] 

Appeal  from  Circuit  Court,  Oarrard  County. 

Suit  by  Henry  Moore,  administrator  of 
the  eeUte  of  O.  W.  Callebs,  against  H.  C 
Ruble  and  others  for  a  settlement  of  the  es- 
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tate.  From  an  order  OTerroUng  their  ezcep- 
ttoos  to  a  sale  of  estate  land,  Dora  Callebs 
and  others  appeal.    Reversed,  with  directions. 

J.  M.  Robslon,  of  Barbourrllle,  and  H. 
Clay  Kanffman,  of  Lancaster,  for  appellants, 
Bobert  Harding  and  Enunet  Puryear,  both 
of  DanvUle,  for  appellee  H.  C.  Ruble.  B.  H. 
Tomlinson,  of  Lancaster,  and  Everett  Hoover, 
ol  Nlcholasville,  for  appellee  Wm.  Scott 

CARROLL,  J.  In  a  suit  brought  by  the 
administrator  of  O.  W.  Callebs,  who  died  in 
December,  1914,  for  a  settlement  of  his  estate. 
It  appears  from  the  petition  that  Callebs 
left  surviving  him  his  widow,  and  three  chil- 
dren under  14  years  of  age;  that  he  left 
personal  estate  of  the  value  of  $1,000;  that 
at  the  time  of  his  death, the  decedent  was 
the  owner  of  a  tract  of  land  containing  93  Vi 
acres  conveyed  to  him  on  January  2,  1914, 
by  H.  G.  Ruble  and  wife  in  consideration  of 
$9,000,  $3,000  of  which  was  paid  in  cash, 
the  balance  to  be  paid  in  five  equal  payments 
of  $14200,  dne  respectively  in  January,  1915, 
1916,  1917,  1918,  and  1919,  all  of  which  were 
unpaid  and  a  lien  on  the  land.  The  petition 
averred  that  it  would  be  necessary  to  sell 
the  land  In  order  to  pay  the  debts  of  the 
decedent,  and  that  the  land  could  not  be  di- 
vided without  materially  impairing  its  value. 
The  case  was  referred  to  the  commissioner 
tor  settlement  in  accordance  with  the  prayer 
of  the  petition,  and  the  commissioner  filed  his 
report  which  showed,  among  other  things, 
that  H.  C.  Ruble  had  claims  against  the  es- 
tate in  the  form  of  purdiase-money  lien 
notes  on  the  land  described  in  the  petition 
amounting  to  about  $6,000;  that  the  Simp- 
son-Willis Lumber  Company  had  a  claim  that 
was  also  a  lien  on  the  land  for  about  $500. 
Other  claims  brought  the  preferred  indebted- 
ness up  to  $7,010,  and  there  was  a  general 
indebtedness  of  $1,544.  Subsequently,  there 
was  a  Judgment  reciting  that  the  tract  of 
land  could  not  be  divided  without  materially 
impairing  its  value,  and  a  sale  was  ordered 
to  be  made  on  the  first  day  of  a  regular  term 
of  the  Garrard  county  court. 

On  June  22,  1916,  the  confmissioner  filed 
his  report  of  sale,  from  which  it  appears  that 
the  land,  which  bad  been  appraised  at  $6,- 
066,  was  sold  on  March  22,  1916,  to  Wil- 
liam Scott  for  $7,005.  Exceptions  to  this 
sale  were  filed  by  the  infant  defendants  by 
their  statutory  guardian,  Dora  Callebs,  and 
by  Dora  Callebs  individually ;  the  exceptions 
pointing  out  that  the  sale  should  be  set  aside 
because  the  land  was  Incumbered  at  the  time 
the  petition  was  filed  and  at  the  time  of  the 
sale  by  lien  debts  amounting  to  $5,5S4  in  fa- 
vor of  Christopher,  the  vendor  of  Ruble,  and 
that  Christopher  was  not  made  a  party  to  the 
BUlt  nor  was  his  Hen  debt  set  up  in  any  way 
in  the  suit.  It  was  further  set  out  that  this 
lien  of  Christopher  on  the  land  prevented  per- 
sons from  bidding  at  the  sale,  and  that  the 
land  was  reasonably  worth  $10,000  and  at  a 


fair  public  sale  would  bring  over  $8,000. 
Scottr  the  purchaser,  also  filed  exceptions 
to  the  sale  upon  the  ground  that  Christopher, 
who  was  not  a  party  to  the  suit,  had  a  lien  on 
the  land  for  $5,584,  which  was  unpaid,  and 
because  the  debts  of  Ruble  were  not  dne. 
The  administrator,  Henry  Moore,  also  filed 
an  uncontroverted  affidavit  in  connection 
with  the  exceptions  in  which  he  said  that  the 
fact  that  Christopher  had  a  Uen  on  the  land 
for  unpaid  purchase  moaey  at  the  time  of  the 
Judgment  and  sale  amounting  to  about  $6,- 
600,  which  amount  was  unpaid,  prevented 
persons  who  otherwise  wonld  have  bid  on  the 
land  from  bidding  on  or  purchasing  it  He 
further  said 'that  the  land  was  rtesonably 
worth  $9,500  and  would  bring  $9,000  at  a 
public  sale  If  the  title  to  the  land  was  clear 
and  the  sale  fairly  conducted.  The  widow 
also  filed  an  uncontroverted  affidavit  setting 
out  in  substance  the  same  thing.  The  court 
overruled  all  motions  and  exceptions  to  set 
aside  the  saler  made  by  the  widow  and  chil- 
dren, as  well  as  the  purchaser,  Scott,  and 
from  the  order  overruling  the  exceptions  and 
confirming  the  sale  this  appeal  is  prosecuted. 
The  only  person  who  is  Insisting  on  a  con- 
firmation  of  the  sale  and  an  affirmance  of  the 
Judgment  is  Ruble,  the  Uenholder. 

A  number  of  other  exceptions  setting  out 
reasons  why  the  sale  should  be  set  aside  were 
filed,  but  we  may  rest  our  decision  and  re- 
verse the  Judgment  on  the  ground  that  Chris- 
topher was  not  a  party  to  the  suit  or  required 
to  assert  his  lien  on  the  land. 

[i]  Section  428  of  the  Civil  Code,  relat- 
ing to  the  settlement  of  estates  of  deceased 
persons,  provides,  in  part,  that  in  a  suit  for 
the  settlement  of  the  estate,  "the  representa- 
tives of  the  decedent  and  all  persons  having 
a  lien  upon  or  an  Interest  in  the  property 
left  by  the  decedent,  or  any  part  thereof,  and 
the  creditors  of  the  decedent,  so  far  as  known 
to  the  plaintitr,  must  be  parties  to  the  action 
as  plaintiffs  or  defendants."  Under  this 
section,  in  a  suit  to  settle  the  estate  of  a 
deceased  person  in  which  it  is  sought  to  sell 
land  for  the  payment  of  debts,  all  persons 
having  liens  on  the  land  should  be  made  par- 
ties plaintiff  or  defendant  to  the  suit,  or 
else  they  should  come  into  the  suit  by  an 
intervening  petition  and  set  up  their  lien 
debts.  If  this  course  is  not  pursued  and  the 
land  of  the  decedent  Is  sold  to  pay  only  a 
part  of  the  lien  debts,  it  is  plain  that 
much  confusion  would  result,  and  that  In 
many  instances  the  land  would  not  bring  its 
fair  value  because  bidders  would  be  deter- 
red from  bidding  on  land  they  knew  to  be  in- 
cumbered by  liens  that  were  not  asserted  in 
the  suit  in  which  it  was  sold.  This  very 
condition  arose  in  this  case,  as  is  shown  by 
the  uncontroverted  affidavits  of  Moore,  the 
administrator,  and  Mrs.  Callebs.  The  land 
did  not  bring  its  full  or  fair  value  or  the 
price  it  would  have  brought  except  for  this 
Christopher  lien,  and,  while  the  Inadequacy 
of  price  would  not  ot  itself  be  sufficient  tO' 
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authorize  the  setting  aside  of  the  sale,  the 
fact  that  this  inadequacy  was  due  to  the  ex- 
istence of  this  Christopher  lien  furnishes 
good  reasons  why  the  sale  should  be  set 
aside  on  the  exceptions  of  the  widow  and 
children. 

[2]  It  is  further  insisted  that  it  was  error 
to  order  a  sale  until  all  of  the  Ruble  Uen 
notes  had  matured,  and  section  691  of  the 
OlTil  Code  is  relied  on  In  support  of  this 
exception.  This  seetiwn  of  the  Code,  however, 
does  not  apply  to  suits  to  settle  estates.  If 
it  did,  the  settlement  of  estates  In  which  It 
became  necessary  to  sell  land  might  have  to 
be  postponed  for  several  years,  and  this 
would  work,  in  many  cases,  serious  injustice 
to  creditors  and  perhaps  to  the  heirs  of  the 
decedent.  We  are  therefore  of  the  opinion 
that,  in  a  suit  to  settle  the  estate  of  a  de- 
ceased person  In  which  It  becomes  necessary 
to  sell  land  Incumbered  by  Uen  debts,  the 
court  may  order  a  sale  for  the  purpose  of 
paying  all  the  Uen  debts,  although  some  of 
them  aave  not  matured. 

[3]  But  unless  the  holder  of  the  debt  and 
the  personal  representative  of  the  deceased 
consent,  this  will  not  work  a  maturity  of  the 
amounts  not  due  or  precipitate  their  pay- 
ment, as  they  need  not  be  paid  until  they 
mature  according  to  the  contract  When  a 
condition  of  this  sort  arises,  and  the  lien- 
holder  and  the  personal  representative  do 
not  agree  to  precipitate  the  maturity  of  the 
paper,  the  court  should  order  a  sale  on  the 
usual  terms  and  conditions,  subject  to  the 
Uen  of  the  unmatured  debts,  and  make  such 
orders  as  are  necessary  to  protect  the  pur- 
chaser in  his  payments  to  the  llenholder  as 
they  fall  due.  This  can  be  done  by  giving 
the  purchaser  credit  on  his  bonds  by  the 
amount  of  the  unmatured  debts,  which  will 
remain  a  Uen  on  the  land  until  paid. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  with  directions  to  set  aside  the 
sale  and  make  such  orders  as  may  be  neces- 
sary to  bring  Christopher  before  the  court  so 
that  he  may  assert  his  Uen  on  the  land.  If 
the  administrator  and  the  llenholder  do  not 
consent  that  the  maturity  of  the  unmatured 
Uen  debt  shall  be  precipitated,  the  Judgment 
should  also  be  corrected  so  as  to  direct  the 
commissioner  to  give  the  purchaser  credit 
on  bis  bonds  the  amount  of  the  unmatured 
Uen  debt. 


SEARCY  V.  GOLDEN  (two  cases). 
(Court  of  Appeals  of  Kentucky.    Nov.  2, 1916.) 

1.  Appeal  and  Ekbob  €=>359 — Leave  to  Ap- 

peai/— jubisdictional  amount. 
An  appeal  to  the  Court  of  Appeals  granted 
by  the  circuit  court  from  a  judgment  involving 
only  $250  must  be  dismissed;  appellant's  rem- 
edy being  by  motion  for  appeal  made  in  the 
Court  of  Apj)eals. 

[£M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gj  1936-1940;  Dec.  Dig. 
<S-^359.] 


2.  HiOHWATs  <ts9l81<3)— iRJinnzs  bt  Airro- 

KOBILE— FAILUBE  to  STOP   CaB— SXATUTK. 

Under  Acta  1910,  c.  81,  relative  to  motor 
vehicles,  and  providing  that,  when  it  shall  ap- 
pear that  any  horse  is  about  to  become  fright- 
ened by  the  approach  of  a  motor  vehicle,  it 
shall  be  the  duty  of  the  driver  to  stop  until 
the  horse  shall  have  passed,  where  detpndant 
automobile  driver  admitted  that  he  did  not  stop 
when  lie  saw  that  the  horse  plaintiff  rode  was 
frightened,  verdict  for  defendant,  in  plaintiff's 
action  for  injuries  received  when  the  car  struck 
his  horse,  could  not  stand,  being  unsustained  by 
the  evidence. 

[Ed.  Note. — For  other  cases,  see   Highways, 
Cent.  Dig.  i  469;   Dec.  Dig.  «=»181(3).] 

3.  Trial  <s9l99— Injubies  by  Atjtomobiix— 
Instbuction— Rate  of  Speed — Statots. 

Under  Acts  1010,  c.  81,  relative  to  motor 
vehicles,  and  section  9,  prohibiting  driving  in 
the  country  at  more  than  20  mUes  an  boor  for 
one-fourth  of  a  mile,  making  any  excess  prima 
fade  evidence  of  negligence,  and  providing  a 
maximum  speed  of  8  miles  an  hour  in  goipg 
around  a  curve,  in  plaintiff's  action  for  injuries 
When  his  horse  became  frightened  and  was 
struck  by  an  approaching  automobile,  an  in- 
struction leaving  it  to  the  jury  to  say  wheth- 
er defendant  was  driving  at  a  reasonable  and 
safe  rate  of  speed,  without  mentioning  the  stat- 
ute or  placing  his  negligence  upon  the  speed 
provisions  of  the  statute,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $8  467-470;    Dec.  Dig.  ®=»199.] 

4.  TbIAL   ®=>199— iNJtTBIES  BT  AlTTOXOBUX— 

iNSTRTJOTioN— Stopping — Statute. 
Under  Acts  1010,  c.  81,  relative  to  motor 
vehicles,  and  section  10,  requiring  an  automobile 
driver  to  stop  to  allow  a  frightened  horse  to 
pass,  in  plaintiff's  action  for  iujariea  received 
when  his  horse  became  frightened  and  was 
struck  by  an  approaching  car,  an  instruction 
leaving  it  to  the  jury  to  say  whether  it  was 
necessary  for  the  driver  to  stop  when  he  saw 
the  horse  was  frightened,  having  due  regard  for 
the  safety  of  the  persons  riding  with  him,  was 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  467-470:    Dec.  Dig.  <8=>199.] 

6.  Damaoes  €=>215(2)— Punitivb  Daicaoes- 

Reckixsb  Neouoence. 
In  an  action  against  an  automobUe  driver 
for  injuries  to  plaintiff  when  his  horse  became 
frightened  and  was  struck  by  the  car,  where 
it  appeared  that  defendant  was  racing  with 
another  car,  endeavoring  to  pass  it,  and  failed 
to  stop  after  he  knew  plaintiff's  mare  wan 
frightened  while  standing  in  a  narrow  road- 
way enclosed  by  fences,  refusal  of  the  court 
to  instruct  on  punitive  damages  was  erroneous, 
as  such  damages  can  be  allowed  for  negUgence 
where  the  evidence  shows  recklessness  or  in- 
difference to  the  safety  of  others,  the  injury  ia 
malicious  or  wanton,  and  the  negligence  is 
gross;  to  warrant  such  damages  the  injury  need 
not  result  from  intentional  wrong. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  g  644;    Dec.  Dig.  «=215(2).] 

6.  Clerks  or  Coubts'i^=>18— Pees— Recobi>— 

Index— Rule  of  Court. 
Where  there  Is  no  index  of  the  tesHmony 
of  witnesses,  as  required  by  rule  of  court  &, 
subsec.  6  (154  S.  W.  viii),  the  record  will  be 
condemned,  and  the  clerk  of  the  circuit  court 
prohibited  from  coUecting  any  of  his  fees  there- 
for. 

[Ed.  Note. — For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  §§  44,  47,  48;  Dec  Dig.  «= 
18.] 

Appeal  from  Circuit  Court,  CarroU  County. 
Consolidated  actions,  by  Hubert  Allen  Sear- 
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cy,  by  next  friend,  and  by  T.  O.  Sedrcy, 
against  F.  M.  Golden.  From  a  Judgment  tor 
defendant,  plaintiffs  appeaL  Appeal  of  T. 
C.  Searcy  dismissed  wltbont  prejudice,  and 
Judgment  against  Hubert  Allen  Searcy  re- 
versed and  remanded  for  further  proceedings 
consistent  wltb  the  (pinion. 

J.  A.  Donaldson  &  Sons,  of  CarroUton,  for 
appellants.  F.  C.  Greene,  of  CarroUton,  and 
Turner  &  Tamer,  of  New  Castle,  for  appel- 
lee. 

MILLER,  O.  J.  The  appellee,  F.  M.  Gold- 
en, owned  and  operated  an  automobile  In 
connection  with  his  livery  stable,  at  CarroU- 
ton. On  July  4,  1913,  the  appellant  Hubert 
AUen  Searcy,  a  boy  17  years  of  age,  was 
traveUng  horseback  on  a  pnbUc  road  lead- 
ing from  Ghent  to  Sanders.  The  mare  he 
was  riding  was  about  3  years  old,  and  be- 
longed to  T.  C.  Searcy,  a  brother  of  Hubert 
AUen  Searcy.  '  The  mare  became  frighten- 
ed at  an  automobUe  passing  In  the  same 
direction  and  driven  by  Loraine  Breek,  Qold- 
en's  automobile,  filled  with'  passengers,  was 
driven  by  Chester  Wiley,  a  boy  19  years  old, 
and  was  following  Breek's  automobile  close- 
ly. Both  automobiles  and  Searcy  were  go- 
ing to  the  Sanders  Fair;  and,  according  to 
Sebree,  a  passenger  on  the  front  seat  of  the 
Breek  car,  the  automobUcs  were  racing,  the 
Golden  car  was  trying  to  pass  the  Breek 
car.  Dean,  another  passenger  in  the  Breek 
car,  testified  that  the  Golden  car  had  tried 
to  pass  the  Breek  car  two  or  three  times. 
As  Breek  passed  Searcy  and  saw  his  mare 
was  frightened,  he,  or  Strebling,  a  passen- 
ger, caUed  to  Searcy,  "Look  out,  another 
car  Is  coming,"  or,  "Look  out  behind,"  re- 
ferring to  Golden's  automobUe.  According  to 
Sebree  the  cars  were  then  only  half  a  dty 
block  (200  feet)  apart;  but  according  to 
WUey  they  weK  200  yards  apart,  although 
WUey  further  testified  that  he  heard  the  caU 
to  Searcy  to  look  out  for  the  car  coming  be- 
hind him. 

WUey  admits  that  when  he  first  saw  the 
mare  she  was  frightened,  and  standing  on 
the  side  of  the  road  immediately  after  the 
Breek  car  had  passed,  when  WlUiams,  a  pas- 
senger sitting  on  the  front  seat  wltb  WUey, 
told  him  "to  lay  over"  to  the  side  of  the 
road  so  as  to  avoid  striking  the  mare.  The 
mace,  however,  became  stUl  more  frightened 
at  the  approaching  antomobUe,  ran  back- 
wards, striking  the  machine  and  throwing 
Searcy  to  the  ground.  The  mare's  leg  was 
broken  and  she  bad  to  be  kiUed. 

Williams,  who  was  riding  in  the  front 
seat  wltb  WUey  in  Golden's  automobile,  and 
had  therefore  the  best  opportunity  of  seeing 
what  occurred,  described  the  accident  as 
follows: 

"When  we  got  to  the  top  of  the  hill,  near  Mr. 
Parker's,  the  machine  in  front  of  us  scared  a 
horse  and  it  ran  into  the  fence.  It  was  stand- 
ing just  across  the  road,  up  against  a  fence; 
and  I  motioned  to  the  boy  and  told  him  to  lay 
over,  just  before  we  got  to-  him.     The  maze 


was  running  back  with  him  and  struck  the  ma- 
chine; and,  before  we  were  aware  of  it,  after 
warning  him,  the  mare  reared  up  on  its  bind 
legs,  the  machine  struck  her  on  the  hind  \eg, 
and  the  boy  went  off.  The  machine  stopped  and 
I  went  back  and  picked  the  boy  up  and  took 
him  to  Parker's  and  left .  the  mare  where  she 
was.  If  the  horse  hadn't  gotten  soared  and 
run  bock  it  would  not  have  happened." 

These  .two  actions,  the  first  by  Hubert  Allen 
Searcy  for  $1,000  damages  for  personal  in- 
juries, and  the  other  by  T.  C.  Searcy  for 
$250,  the  value  of  the  mare,  are  the  results 
of  the  accident.  In  each  case  the  petition  lays 
the  action  upon  three  acts  of  negligence: 
(1)  That  WUey  gave  no  warning  of  his  ap- 
proach; (2)  that  he  was  running  his  car  at 
an  unreasonable  speed ;  and  (3)  that  be  reck- 
lessly ran  into  the  mare.  The  cases  were 
tried  together;  and  the  jury,  describing 
the  coUlsion  as  an  "unavoidable  accident," 
found  for  the  defendant  in  each  case.  From 
a  Judgment  upon  the  verdict,  each  plaintiff 
prayed  and  was  granted  an  appeal,  by  the 
circuit  court. 

[t]  As  the  appeal  of  T.  C.  Searcy  involved 
only  $260,  and  was  granted  by  the  circuit 
court,  which  was  without  jurisdiction  to  do 
so,  it  will  have  to  be  dismissed  upon  the  au- 
thority of  ChUders  v.  RatUfl,  164  Ky.  123, 
176  S.  W.  25.  His  remedy  Is  by  a  motion 
for  an  appeal,  to  be  made  in  this  coort. 
Omar-BowUng  Green  Stone  Co.  t.  L.  &  N.  R. 
R.  Co.,  189  Ky.  832,  185  S.  W.  118.  The  ap- 
peal of  Hubert  Allen  Searcy  is,  however, 
properly  here,  and  wUl  be  now  con^dered. 

The  accident  having  occurred  on  July  4, 
1913,  it  is  controlled  by  the  act  of  1910  re- 
lating to  motor  vehicles,  which  was  then  in 
force.  See  Acts  1910,  p.  242.  For  a  reversal 
it  is  insisted:  (1)  That  the  verdict  is  not 
sustained  by  the  evidence;  and  (2)  that  the 
Instructions  were  erroneous.  There  is  the 
usual  conflict  in  the  evidence  respecting  the 
speed  of  Golden's  automobile,  and  whether 
it  gave  an  adequate  warning  of  its  approach. 
There  is  a  slight  curve  in  the  road  near  the 
place  where  the  accident  occurred,  but  it  Is 
not  made  clearly  to  appear  whether  defend- 
ant's automobUe  was  passing  or  had  passed 
this  curve  at  the  time  of  the  accident ;  and, 
there  is  no  evidence  that  Wiley  stopped  the 
defendant's  antomobUe  after  he  had  discov- 
ered that  the  mare  had  become  frightened. 
On  the  contrary,  Wiley  admits  that  when  he 
first  saw  the  mare  she  was  frightened,  and 
be  does  not  claim  that  he  stopped  his  auto- 
mobile before  the  accident.  Furthermore,  it 
appears  from  the  testimony  of  other  witness- 
es that  the  Grolden  car  went  beyond  the  place 
where  the  mare  was  hit  before  it  stopped, 
and  that  its  fender  was  broken  and  its  axle 
bent  by  the  impact 

[2]  Section  9  of  the  act  of  1910  prohibited 
any  one  from  driving  an  automobUe  upon  a 
public  highway  at  a  speed  greater  than  is 
reasonable  and  proper,  having  regard  to  the 
traffic  and  use  of  the  highway,  or  so  as  to 
endanger  the  life  or  Umb  or  injure  the  proi^ 
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erty  of  any  persoa  It  fixed  a  maztmnm 
speed  limit  In  the  country  of  20  miles  an 
bour  for  a  distance  of  one-fourth  of  a  mile ; 
and,  if  the  speed  should  exceed  that  rate,  it 
should  be  prima  facie  evidence  that  the  auto- 
mobile was  running  at  a  rate  of  speed  greater 
than  was  reasonable  and  proper,  having  re- 
gard for  the  traffic  and  the  use  of  the  way, 
or  80  as  to  endanger  the  life  and  limb  or  In- 
jure the  property  of  any  person.  That  sec- 
tion further  provided  a  maximum  speed  of 
8  miles  an  hour  where  the  automobile  was 
going  around  a  comer,  curve,  or  crossing  a 
highway,  where  the  operator's  view  of  the 
road  traffic  was  obstructed,  and  that  a  speed 
exceeding  8  miles  under  those  conditions 
should  be  prima  fade  evidence  that  It  was 
nnreasonable,  having  due  regard  to  the  traf- 
fic and  the  use  of  the  way,  or  so  as  to  efa- 
danger  the  life  or  limb  or  Injure  the  property 
of  any  person.  And  section  10  of  the  act 
further  provided  as  follows: 

"Whenever  it  shall  appear  that  any  horse 
ridden  or  driven  by  any  person  upon  any  of 
said  roads,  streets,  or  highways  fa  about  to 
become  frightened  by  die  approach  of  any  such 
motor  vehicle,  it  shall  be  the  duty  of  the  per- 
son driving  or  conducting  such  motor  vehicle  to 
cause  the  same  to  come  to  a  full  stop  until  such 
horse  or  horses  shall  have  passed." 

Upon  the  qnestlon  of  the  speed  of  defend- 
ant's automobile  at  the  time  of  the  accident; 
Wiley  testified  that  he  was  going  from  10  to 
12  miles  an  hour,  while  other  witnesses  tes- 
tified that  Wiley  was  going  from  20  to  36 
miles  an  bour;  and,  as  heretofore  stated, 
while  Wiley  said  he  was  200  yards  behind 
Breek's  automobile,  Sebree  testified  that  he 
was  only  half  of  a  dty  block,  or  200  feet,  be- 
hind him.  But  there  Is  no  controversy  about 
the  fact  that  Wiley  saw  Searcy's  horse  was 
frightened,  and  that  he  did  not  stop  the  ma- 
chine as  required  by  section  10  of  the  statute, 
supra.  As  above  stated,  Wiley  himself  ad- 
mitted that  when  he  first  saw  the  mare  he 
saw  she  was  frightened,  and  he  does  not 
claim  that  he  stopped  his  machine  or  even 
decreased  the  speed  at  which  he  was  then 
traveling.  The  statute  then  In  force  was, 
however,  peremptory  In  its  terms  and  re- 
'QUlred  Wiley  to  come  to  a  full  stop.  See,  al- 
so, Indiana  Springs  Co.  v.  Brown,  165  Ind. 
466,  74  N.  E5.  616,  1  L.  R.  A.  (N.  S.)  238,  6 
Ann.  Cas.  660;  Mclntyre  v.  Omer,  166  Ind. 
67,  76  N.  E.  750,  4  h.  R.  A.  (N.  8.)  1130,  117 
Am.  St.  Kep.  350,  8  Ann.  Cas,  1087. 

Under  this  view  of  the  case  the  verdict  la 
not  sustained  by  the  evidence;  on  the  con- 
trary, it  is  directly  opposed  to  the  evidence. 

[3]  The  first  Instruction  Is  criticized  be- 
cause, instead  of  requiring  the  defendant  to 
run  at  a  reasonable  and  safe  rate  of  speed, 
by  not  exceeding  20  miles  an  bour,  for  one- 
fourth  of  a  mile,  or  8  miles  an  hour  while 
driving  around  a  curve,  it  left  it  to  the  Jury 
to  say  whether  the  defendant  was  driving 
his  automobile  at  a  reasonable  and  safe  rate 
•of  speed,  without  mentioning  the  provisiona 


of  the  statute,  or  placing  his  negligence  npoa 
the  speed  provisions  of  the  statute.  We 
think  thla  criticism  is  well  taken,  since  the 
Instruction  as  given  left  it  to  the  individual 
opinion  of  the  jurors  as  to  what  was  a  rea- 
sonable and  safe  rate  of  speed,  under  the 
circumstances,  without  any  reference  to  the 
statute  governing  that  subject 

[4]  Furthermore,  the  first  instruction  left 
it  to  the  Jury  to  say  whether  It  was  neces- 
sary for  Wiley  to  stop  the  automobile  when 
he  saw  the  horse  was  frightened,  having  due 
regard  for  the  safety  of  the  persona  riding 
therein.  Evidently  the  court  instructed  un- 
der the  act  of  1804  (Ky.  St  1909,  f  2739g), 
which  did  not  contain  the  20-niUe  and  the 
8-mlle  speed  limits  above  pointed  out  That 
statute  was,  however,  repealed  by  the  act  of 
1910,  and  the  present  act  of  1914  (Ey.  St 
1915,  {  2739)  had,  of  course,  not  been  enact- 
ed. Under  the  uncontroverted  testimony  up- 
on this  subject  the  statute  of  1910  made  it 
the  duty  of  Wiley-  to  stop  his  automobile 
when  he  saw  the  horse  was  frightened,  and 
the  court  should  have  instructed  under  that 
statute. 

Instruction  Na  1V&  was  erroneous  for  the 
same  reason,  and  needs  no  further  comment 

This  question,  under  the  act  of  1814  rego- 
lating  the  speed  of  motor  vehicles  upon  the 
public  ways,  was  lately  considered  by  this 
court  in  Moore  v.  Hart  172  Ky.  726,  188  S. 
W.  861;  and,  while  the  statute  of  1914  is 
slightly  different  from  the  statute  of  1910  as 
to  the  speed  limits,  the  method  of  instruct- 
ing the  Jury  upon  that  subject  is  the  same  un- 
der both  statutes. 

In  Moore  v.  Hart,  supra,  the  trial  court  bi 
enumerating  the  duties  of  defendant  while 
running  his  automobile  on  the  highway,  made 
It  his  duty  not  to  run  it  at  a  greater  speed 
than  20  miles  an  hour,  the  maximum  speed 
permitted  by  the  act  of  1814;  and  the  Jury 
was  further  told  that  i'  defendant  tailed  to 
perform  that  duty,  and  by  reason  thereof 
the  collision  occurred,  they  should  find  for 
the  plaintiff.  In  criticizing  the  instruction 
the  court  said: 

"It  is  insisted  that  the  speed  rate  of  20  miles 
per  hour  should  not  be  mentioned  in  the  in- 
struction. Subsection  9  of  section  2739  of  the 
statute,  supra  Isection  9  of  the  actj,  makes  it 
prima  facie  evidence  of  negligence  to  run  an 
automobile  exceeding  15  miles  an  hour  upon 
any  of  the  highways  of  the  state  where  a«m6 
passes  through  the  residence  portion  of  any  in- 
corporated city,  tuwD,,  or  village,  and  the  same 
consequence  attaches  if  the  speed  of  the  au- 
tomobile exceeds  20  miles  an  hour  outside  of 
such  incorporated  town  or  village.  Under  the 
statute,  if  a  collision  should  occur,  the  plaintiff 
would  make  out  his  case,  after  proving  the  fact 
of  the  collision,  followed  by  the  injury,  by 
showing  that  the  speed  of  defendant's  ma- 
chine was  more  than  15  miles  an  hour,  it  the 
collision  occurred  in  the  residence  portion  of 
an  incorporated  town  or  village,  or  that  it  was 
more  than  20  miles  an  hour  if  the  collision  oc- 
curred upon  a  public  highway  outside  of  aueh 
town  or  village.  The  statute  must  have  this 
effect  if  any  at  all.  It  will  not  do  to  say  that 
the  provisions  of  the  statute  as  bo  the  effects 
and  consequences  of  the  speed  limits  therein 
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mentioned  are  evldenti»ry  only,  bo  aa  to  justify 
the  Bubmisaion  of  the  case  to  the  jury  when 
those  limits  are  exceeded,  because  it  is  the  law 
everywhere,  so  far  aa  we  are  aware,  that  such 
proTisions  may  be  strictly  complied  with,  and 
yet  the  party  sought  to  be  charged  may  be 
guilty  of  actionable  negllgSnce.  In  other  words, 
m  this  particular  case,  the  speed  may  not  have 
exceeded  20  miles  per  hour;  still  uis  would 
not  be  an  absolute  defense,  as  other  facts  and 
drcumstances  may  have  justified  the  submission 
of  the  case  to  the  jury.  On  the  contrary,  de- 
fendant may  have  been  traveling  at  a  rate  of 
speed  greater  than  20  miles  an  hour,  and,  under 
the  facts  and  circumstances,  not  be  guilty  of 
negligence.  When  the  plaintiff  shows  tliat  the 
rate  of  speed  at  which  the  defendant  was  trav- 
eling was  greater  than  that  prescribed  by  the 
statute  for  that  place,  the  burden  then  shifts 
to  the  defendant  to  show  that  the  speed  at 
which  he  was  traveling  did  not  produce  the  in- 
jury." 

In  applying  these  principles  to  the  Instnic- 
tioD  under  consideration  In  Moore  v.  Bart, 
the  court  there  said: 

"The  instmctlon  now  being  considered  la 
re&Uy  more  favorable  to  the  defendant  than 
the  law  or  the  facts  justified.  In' the  wa^  it  is 
framed  it  not  only  cast  upon  the  plaintiff  the 
burden  to  show  that  the  speed  exceeded  20 
miles  per  hour,  but  also  the  burden  on  him  to 
show  that  such  excessive  speed  was  the  proxi- 
mate cause  of  the  collision,  when,  aa  we  have 
seen,  he  made  a  prima  facie  case  when  he  prov- 
ed the  speed  to  exceed  the  statutory  limit.  Upon 
another  trial  the  court  shall  omit  the  clause  quot- 
ed above  from  the  body  of  the  instruction,  and 
the  following  should  be  inserted  at  the  end: 
'And  the  jury  are  further  instructed  that  it  was 
tiie  duty_  of  the  defendant  not  to  operate  said 
Automobile  upon  said  highway  at  a  greater  rate 
of  speed  than  20  miles  per  hour  at  said  time 
and  place,  and  if  the  jury  should  believe  from 
the  evidence  that  the  plaintiff  did  operate  his 
maclUne  on  such  highway  at  said  time  and 
place  at  a  speed  greater  than  20  miles  per  hour, 
and  should  further  believe  that  his  machine 
collided  with  that  of  plaintiff,  then  the  law  is 
for  the  plaintiff,  and  the  jury  should  so  find, 
unless  the  jury  should  further  believe  from  the 
evidence  that  such  rate  of  speed  was  not  the 
proximate  cause  of  the  plaintiffs  injuries." 

See,  also,  Forgy  t.  Rutledge,  167  Ky.  186, 
180  S.  W.  90. 

Upon  another  trial  these  principles  should 
be  applied,  making  such  verbal  changes  as 
may  be  necessary  under  the  act  of  1910. 

[S]  The  plalntur  further  asked  an  Instruc- 
tion authorizing  the  jury  to  award  punitive 
damages,  but  the  court  refused  to  Instruct 
the  jury  upon  that  subject.  Under  the  facts 
of  this  case  we  think  this  was  error.  The 
rule  is  that  punitive  damages  can  be  allowed 
for  negligence  only  where  the  evidence  shows 
recklessness  or  indifference  to  the  safety  of 
others,  or  where  the  injury  is  malldous  or 
wanton,  or  the  negligence  is  gross.  Straight 
Creek  Coal  Co.  v.  Huddleston's  Adm'r,  147 
Ky.  94,  143  S.  W.  776;  South  Cov.  &  C.  St 
By.  Co.  V.  Barr,  147  Ky.  549,  144  S.  W.  755; 
Woody  V.  Louisville  By.  Co.,  153  Ky.  14,  154 
8.  W.  384.  And  It  has  been  further  said 
that,  to  warrant  punitive  damages,  the  in- 
jury need  not  result  from  an  intentional 
wrong;  a  showing  of  reckless  conduct,  or 
such  gross  negligence  aa  to  Indicate  a  wanton 


disregard  of  others,  being  sufficient  0.  & 
O.  By.  Co.  T.  John's  Adm'x,  165  Ky.  264, 158 
S.  W.  822,  60  l;  R.  A.  (N.  S.)  853. 

In  National  Casket  Co.  v.  Powar,  137  Ky. 
161,  125  &  W.  279,  282,  we  considered  the 
rule  In  connection  with  automobile  cases, 
saying: 

"It  is  not  every  case  of  gross  negligence 
that  warrants  the  infliction  of  punitive  dam- 
ages. McHenry  Coal  Co.  y.  Snedden,  98  Ky. 
688,  34  S.  W.  228,  17  Ky.  Law  Bep.  1261.  It 
is  only  where  the  negligence  manifests  a  wanton 
disregard  of  the  lives  or  safety  of  others  or  is 
wiUfm  or  malicious  that  such  recovery  is  al- 
lowed. L.  &  N.  R.  B.  Co.  V.  Kingman,  35  S.  W. 
264:  18  Ky.  Law.  Bep.  83;  Lexington  By.  Co. 
V.  Fain,  80  S.  W.  403.  26  Ky.  Law  Bep.  2245; 
Southern  By.  Co.  v.  Goddard,  121  Ky.  587,  8» 
a.  W.  675,  12  Ann.  Cas.  116.  28  Ky.  Law  Bep. 
627. 

"The  most  that  can  be  said  of  the  conduct 
of  Moore  from  the  worst  aspect  presented  by 
the  plaintiffs'  evidence  is  that  he  failed  to 
comply  with  the  statutory  regulations  as  to  six- 
mile  limit  of.  speed  at  that  point,  and  failed  to 
sound  his  signal  horn.  Most  horses  are  now 
accustomed  to  the  sight  and  sounds  of  auto- 
mobiles, and  pay  but  littie  attention  to  them. 
The  nag  did  not  show  symptoms  of  fright  until 
the  machine  was  so  near  that  it  was  probably 
impracticable  to  stop  it  so  as  to  relieve  its  ap- 
prehension of  danger.  It  is  not  shown  that  ap- 
pellant Moore  knew  that  the  horse  was  fright-, 
ened,  or  that  he  purposely  refrained  from  look- 
ing. He  simply  failed  to  see  what  he  might 
have  seen  by  close  attention,  and  the  exercise  of 
greater  caution.  Unless  he  was  aware  of  the 
animal's  fright,  and  of  the  danger  to  the  plain- 
tiffs, or  unless  the  conditions  were  such  as 
necessarily  put  him  on  notice  that  such  condi- 
tions would  most  likely  result  from  a  continua- 
tion of  his  course.  It  can  scarcely  be  said  that 
he  wantonly  or  willfully  inflicted  the  injury  on 
the  ladies." 

But  here  Wiley  was  fully  aware  of  the 
animal's  fright,  and  Ignored  It  in  direct  vio- 
lation of  the  statute.  See,  also,  Webb  v. 
Moore,  136  Ky.  708,  125  &  W.  152,  and  Cum- 
berland Tel.  &  TeL  Co.  v.  Xelser,  141  Ky.  19, 
131  S.  W.  1049,  31  U  B.  A.  (N.  S.)  1137,  de- 
cided under  the  act  of  1904. 

And,  since  the  petition  charged  gross  neg- 
ligence against  the  defendant,  It  was  suffi- 
cient to  warrant  such  an  Instruction,  pro- 
vided the  facts  justified  It. 

In  view  of  the  fact  that  Wiley  failed  to 
stop  his  automobile  after  he  knew  the  mare 
was  frightened  while  standing  in  a  narrow 
roadway  enclosed  by  fences,  the  jury  would 
have  been  justified  In  finding  that  bis  action 
was  wanton,  reckless,  and  In  disregard  of 
the  rights  of  others. 

[I]  For  a  failure  to  make  an  index  of  the 
testimony  of  the  witnesses  as  Is  required  by 
subsection  6  of  rule  5  (154  S.  W.  vlll)  of 
court,  the  record  Is  condemned,  and  the  clerk 
of  the  drcult  court  Is  prohibited  from  collect- 
ing any  of  his  fees  therefor.  Bule  5,  sub- 
sec.  8. 

The  appeal  of  T.  C.  Searcy  Is  dismissed 
without  prejudice.  The  judgment  In  the  case 
of  Hubert  Allen  Searcy  against  Golden  is 
reversed  and  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 
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STROTHER  v.  CHICAGO,  B.  &  Q.  R.  CO. 

(Supreme   Court   of   Missouri,   Division   No.   2. 

July  B,  1916.     Motion  to  Transfer  to  Court 

in  Banc  Denied  Oct  10,  1916.) 

1.  Appbai,  and  Erbob  «=3926(5)— Recobo— 
Pbesumptions. 

Where  witnesses  were  permitted  to  act  and 
to  indicate  their  testimony,  so  that  the  court 
on  appeal  is  handicapped,  it  will  presume  that 
such  testimony  favored  the  ruling  of  the  lower 
court 

[Ed.  Note. — For  other  cases,  s^e  Appeal  and 
Error,  Cent  Dig.  f  3742;  Dec.  Die.  «=9926 
(5).] 

2.  I^ABTEB  AND  Sebvant  ®=»276(3)— Injubieb 
TO  Sebvawt— Pboximate  Cause— Evidence. 

Evidence  in  an  action  for  death  of  a  serv- 
ant while  using  a  jack  on  loaded  freight  cars 
held  only  to  show  that  the  injury  might  have 
resulted  from  defective  cohilition  of  the  tool, 
and  not  to  eliminate  other  probable  causes,  to 
that  there  could  be  no  recovery. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  §  951,  959 ;  Dec.  Dig.  «=» 
276(3).] 

3.  Masteb  and  Sebvant  «=265(9),  278(16)— 
Injitbies  to  Sebvant— Defective  Tooia— 
Evidence  or  Refajb. 

Evidence  that  a  jack,  in  using  which  the 
servant  was  killed,  was  repaired  at  the  time  of 
°  trial  creates  no  presumption,  and  constitutes  no 
evidence  of  negligence  at  the  time  of  the  injury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  882-889,  900-905,  968; 
Dec.  Dig.  «=>266(9),  278(16).] 

4.  Masteb  and  Sebvant  «=»270(7)— Iwjttbies 
TO  Sebvant— Defective  Tools — Evidence 
OF  Repaib. 

Where  a  jack,  in  using  which  the  servant 
was  killed,  was  used  as  an  exhibit,  evidence 
that  it  had  been  repaired  since  the  accident  was 
admissible  only  to  show  that  it  was  not  the 
identical  jack  which  killed  the  servant 

[ESd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  918;  Dec  Dig.  «=»270 
(7).l 

5.  Master  and  Sebvant  «=»276(2)—1njt7Bies 
TO  Sebvant^IiIability— Causal  Connec- 
tion. 

Liability  of  the  master  for  injuries  to  the 
servant  does  not  depend  on  mere  concurrence  of 
accident  and  injury,  or  negligence  and  injury, 
but  there  must  be  a  direct  connection  shown 
between  them  by  evidence,  and  not  by  infer- 
ence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  951,  959 ;  Dec  Dig.  <S=> 
276(2).] 

6.  Master  and  Sebvant  ®=>265(3)— Injuries 
to  Servant— Burden  of  Pboof. 

The  burden  of  proof  is  upon  the  servant, 
and  if  it  appears  that  the  injury  complained  of 
may  have  resulted  from  one  of  two  or  more 
causes,  for  one  of  which,  and  not  the  others, 
the  master  is  liable,  the  plaintiff  must  show 
with  reasonable  certainty  that  the  cause  for 
wbdch  the  master  is  liable  produced  the  result; 
and,  if  the  evidence  leaves  this  to  conjecture, 
he  has  not  successfully  carried  his  burden. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  879,  897 ;  Dec.  Dig.  «=» 
265(3).J 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Thomas  J.  Seehorn,  Judge. 

Action  by  Samuel  B.  StrotUer,  administra- 
tor of  the  estate  of  Guy  H.  Jones,  deceased. 


against  the  Chicago,  Burlington  &  Qulncy 
Railroad  Company.  Plaintiff  took  Involun- 
tary nonsuit,  and  from  order  overruling  mo- 
tion to  set    it  aside,  be  appeals.    Affirmed. 

Damages  in  the  stim  of  $25,000  are  sought 
for  the  death  of  Guy  H.  Jones.  It  is  charged 
that  while  he  was  engaged  in  lowering  a 
loaded  freight  car,  and  in  that  connection 
operating  a  Jack,  the  jack  suddenly,  and 
without  warning,  gave  way,  and  the  piston, 
or  plunger,  thereof  fell  with  such  rapidity, 
or  was  Jerked  or  caused  to  act  in  such  a 
way,  as  to  Jerk  or  knock  the  lever  handle  of 
said  Jack  out  of  deceased's  hands,  thereby 
causing  same  to  strike  him  on  the  Jaw  or 
head,  and  producing  injuries  from  which 
death  ensued. 

The  grounds  of  negligence  relied  tqK>n 
are:  (a)  That  the  Jack  was  in  a  defective  and 
unsafe  condition,  in  that  it  was  old,  worn, 
and  out  of  repair  in  its  working  iwrts,  and 
was  liable  to  slip  or  give  way  without  warn- 
ing, and  that  same  had  not  been  properly  in- 
spected or  tested  before  its  use  was  permitted 
and  authorized ;  (b)  that  a  similar  Jack,  used 
on  the  opposite  side  of  said  car  and  being  op- 
erated at  the  same  time  by  other  employes  of 
defendant,  was  also  broken,  defective,  and 
unsafe,  and  by  reason  thereof,  and  by  reason 
of  defendant's  further  failure  to  provide  ade- 
quate means  or  systems  of  signal,  no  reason- 
ably safe  method  was  provided  by  defendant 
for  lowering  both  sides  of  said  car,  or  pre- 
venting one  side  thereof  from  being  lowered 
faster  than  the  other,  and  that,  by  reason  ct 
this,  the  car  was  liable  to  cause  its  weight  to 
be  thrown  on  the  Jack  in  such  a  way  as  to 
cause  the  lever  handle  thereof  to  fly  up  and 
to  injure  those  working  therewith;  that  by 
reason  of  the  defective  and  unsafe  condition 
of -said  Jacks,  and  the  method  provided  for 
operating  the  same,  the  defendant  failed  to 
provide  the  deceased  a  reasonably  safe  place 
to  work,  or  reasonably  safe  Jacks  with  which 
to  work.  It  is  also  alleged  that  the  unsafe 
condition  of  the  Jacks  and  the  unsafe  method 
of  lowering  cars  and  doing  the  work  required 
were  well  known  to  the  defendant,  or  should 
have  been  known  by  the  exercise  of  ordinary 
care  and  caution  on  its  part.  The  answer, 
after  admitting  the  Incorporation  of  defend- 
ant as  a  railroad  company,  denies  each  and 
every  allegation  contained  in  the  petition. 
At  the  close  of  plaintifTs  case  the  trial  court 
sustained  a  demurrer  to  the  evidence,  where- 
upon plaintiff  took  an  Involuntary  nonsuit 
with  leave  to  move  to  set  the  same  aside, 
which  motion  was  duly  filed,  and,  upon  being 
overruled,  the  plaintiff  appealed. 

Deceased  was  34  years  of  age,  and  In  good 
health.  He  was  employed  by  the  defendant 
as  a  car  repairer,  and  was  at  the  time  of 
his  death  engaged  with  other  workmen  in  re- 
pairing a  pair  of  wheels  under  a  car  loaded 
with  lumber  in  transit  from  Missouri  to 
Iowa.     The  workmen  were  using  two  Jacks, 
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the  one  operated  by  the  deceased  being  under 
the  west  side  of  the  car  and  about  5  feet 
from  the  south  end,  the  other  In  an  opposite 
direction  therefrom.  The  repairs  had  been 
made,  and  the  car  was  being  lowered  at  the 
time  of  the  accident  Tbfe  Jacks  were  of  the 
kind  generally  in  use,  and  consisted  of  a 
lever  4  or  6  feet  long,  the  lower  end  of  which 
engages  in  a  cogwheel  about  10  inches  in  di- 
ameter, and  the  cogwheel  In  turn  engages  in 
an  aprlght  plunger,  which  Is  thereby  raised 
and  lowered  for  the  purpose  of  raising  and 
lowering  heavy  objects.  When  the  lever  is 
disengaged  to  take  a  new  hold,  what  is  called 
a  "dog"  automotlcally  slips  in  the  cogs  or 
cogwheel  and  holds  it  In  position.  There  is 
a  small  trip  or  trigger  which  is  pushed  to 
one  side  when  the  load  Is  to  be  raised,  and 
to  the  other  side  when  the  load  is  to  t>e  low- 
ered. The  Jack  is  so  arranged  that  when  the 
load  Is  to  be  raised  the  workman  engages  the 
lever  In  a  slanting  position  in  the  cog  gear- 
ing, and  then  exerts  his  weight  and  strength 
iq>ward,  thus  raising  the  cog  gearing  one 
notch,  and  then  disengages  the  lever  from 
the  cogwheel,  which  is  held  in  position  by 
the  dog  until  the  lever  is  raised  and  again 
engaged  in  the  next  cog,  and  so  on.  When 
the  load  is  to  be  lowered  the  operation  is  re- 
versed, and  the  workman  gets  the  weight  of 
the  load  as  he  raises  the  lever  up,  and  after 
it  lias  reached  its  point  it  is  disengaged  from 
the  cogwheel,  which  is  automatically  held  in 
position  by  the  dog,  and  the  lever-  is  lowered 
without  any  weight  or  strength,  and  again 
engaged  In  the  next  cog  or  cogwheel,  which 
is  again  released,  and  the  operator  again  gets 
the  weight  as  he  raises  the  lever.  No  one 
saw  the  accident,  and  no  one  pretends  to 
testify  directly  as  to  the  cause  of  death. 
Such  other  facts  as  are  material  to  a  deci- 
sion will  be  found  in  the  opinion. 

B.  C.  Whitesltt  and  Bird  &  Pope,  all  of 
Kansas  City,  for  appellant.  Warner,  Dean, 
McLeod  &  Langworthy,  of  Kansas  City  (O.  M. 
Spencer,  of  St.  Joseph,  of  counsel),  for  re- 
spondent 

REVELLE,  J.  (after  stating  the  facts  as 
above).  While  other  acts  of  negligence  were 
alleged,  the  proof  has  clearly  narrowed  the 
grounds  down  to  the  charge  that  the  Jack 
with  which  the  deceased  was  working,  and 
which  was  provided  by  the  defendant,  was, 
with  the  defendant's  implied  knowledge,  in 
such  a  defective  condition  that  while  the  same 
was  being  operated  it  slipped  the  cogs  and 
gave  way  without  warning,  thereby  causing 
the  lever  handle  to  fly  up  and  strike  the  de- 
ceased with  such  violence  as  to  cause  his 
death.  The  respondent  contends  that  even  of 
this  charge  there  is  no  substantial  evidence, 
and  that  the  trial  court  was  correct  in  so  rul- 
ing. 

[1]  We  allow  ourselves  a  few  preliminary 
words  relative  to  a  matter  which  our  too  fre- 
quent experience  causes  us  to  eye  with  more 
or  less  solicitude.    It  should  be  apparent  to 


the  profession  that  when  we  are  called  upon, 
as  in  this  case,  to  pass  upon  questions  of  fact 
and  determine  their  sufficiency  as  against  de- 
murrer, we  are  handicapped  and  at  great  dis- 
advantage when  the  witnesses  have  been  per- 
mitted, instead  of  speaking,  to  act  and  indi- 
cate their  testimony  by  exhibits  when  such 
performances  and  exhibits  cannot  be  repro- 
duced before  us.  Under  such  circumstances, 
when  the  trial  court  or  Jury  which  has  wit- 
nessed, and  was  in  a  position  to  understand, 
such  performances  has  passed  thereon,  we 
shall,  absent  countervailing  facts,  indulge  the 
presumption  that  such  performances  and  ac- 
tions, together  with  their  inferences,  were 
favorable  to  the  lower  ruling.  We  cannot  do 
otherwise,  because  we  cannot  convict  of  error 
in  the  absence  of  error  shown. 

To  reverse  the.  Judgment  In  this  case  we 
must  find  substantial  evidence  of  the  follow- 
ing: (a)  That  the  Jack  was  defective  and 
worn;  (b)  that  such  defects  caused  It  to  slip 
the  cogs  and  suddenly  give  way;  (c)  that  by 
reason  of  such  action  on  the  Jack's  part  the 
lever  handle  flew  up ;  (d)  that  when  It  so  flew 
up  it  struck  the  deceased  and  caused  his 
death ;  (e)  that  defendant  knew,  or  by  the 
exercise  of  ordinary  care  and  caution  could 
have  known,  of  such  defective  condition. 

As  to  (a)  we  find  the  following  evidence: 
Witness  Ehrman  testified  that  the  Jack  exhib- 
ited at  the  trial,  while  the  same  one  with 
which  deceased  worked,  was  then  In  a  differ- 
ent condition,  he  explaining'  the  difference  in 
this  wise: 

"T/iw  piece  is  new  (indicating)  since  we  let 
the  car  down  with  the  jack.  Q.  Can  you  de- 
scribe more  definitely  the  worn  condition  of  that 
bearing?  A.  Well,  I  couldn't  say  exactly  how 
much  it  was  worn.  Well,  it  was  worn  at  least 
a  quarter  of  an  inch,  that  it  all  the  difference 
there  is  in  the  jack  in  its  condition  to-day  and 
what  it  was  on  March  12th  from  its  appear- 
ance as  well  as  I  can  see." 

After  vaguely  referring  to  certain  pinion 
pins,  he  says: 

"Well,  they  looked  as  though  they  had  been 
used  for  some  time.  Well,  they  were  worn 
some,  as  they  are  in  all  jacks  that  are  used  to 
any  extent.  *  ♦  ♦  I  couldn't  say  how  much 
the  bearings  were  worn  there.  I  should  Judge, 
as  I  stated  before,  about  a  quarter  of  an  inch." 

Witness  Woodruft  testified  as  follows: 
"The  spring  was  out  of  the  trigger,  out  of  the 
little  place  here  (indicating),  and  the  jack  was 
dirty  and  gummy,  and  part  of  the  bolts  were 
out  of  the  plates  that  held  the  big  wheel  in 
place  (indicating).  I  know  that  that  jack  has 
all  been  fixed  up.  Those  new  parts  there.  Here 
(indicating)  is  a  new  pinion  under  there;  this 
main  wheel  (indicating).  Here  (indicating)  is  a 
new  one;  here  (indicating)  is  a  new  one.  That 
has  got  a  spring  in  there  now;  that  is  something 
that  it  never  had  before;  and,  it  is  stronger — 
all  this  is — and  I  think  this  jack,  if  I  remember 
right,  was  bent  a  little  on  the  botton  here  (indi- 
cating). There  is  a  new  shaft  there  (indicat- 
ing); all  that  (indicating)  is  new.  Q.  What  do 
you  mean  by  'that'?  A;  This  pinion  that  goes 
through  this  handle  (indicating)  that  rests  OB 
this  bearing.  There  is  a  new  bearing  where 
this  re.sts  on  here  (indicating),  and  that  shaft 
there  (indicating)  is  new.  Q.  State  to  the  jury 
the  condition  of  those  parts  you  have  named  at 
that  time.    A.  Well,  that  was  in  a  worn  condi- 
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tion.  The  pfaiiona  on  this  ghaft  that  goea 
throagrh  there  (indicating)  were  worn,  and  the 
bearing  that  set  down  in  there  (indicating),  that 
was  worn.  Q.  How  badly  were  they  worn?  A. 
Well,  I  should  judge  about  an  eighth  of  an  inch. 
<^.  Just  point  to  the  places  that  were  worn  an 
eighth  of  an  inch?  A.  Well,  In  here  (indicating) 
is  one.  There  might  be  more  than  one.  I  mean 
the  point  where  ue  pinion  rests  on  the  bearing. 
This  here  (indicating)  was  no  bearing  at  au. 
That  trigger  that  operates  this  shaft  (indicat- 
ing); that  had  no  spring  in  it  at  all.  It  would 
work  back  and  forth  of  Ita  own  accord  if  you 
didn't  keep  a  finger  on  it.  Q.  Were  there  any 
worn  parts  about  that  jack?  A.  Why,  it  was 
worn  on  the  different  bearings,  and  the  co^ 
were  worn  kind  of  rounding.  The  jack  was  in 
that  worn  condition  eight  days  before  the  acci- 
dent" 

The  evidence  also  sbowa  that  this  partlcn- 
lar  Jack  bad  been  In  general  nse  prior  to  the 
accident,  and,  In  so  far  as  the  record  disclos- 
es, was  operated  with  safety  and  without  ac- 
cidents. It  also  discloses  that  one  recognized 
method  of  ascertaining  the  condition  of  a 
jack  snch  as  this  was  to  test  It  by  actual 
operation,  and  that  Immediately  after  the 
accident  the  same  was  so  tested  under  condi- 
tions similar  to  those  existing  at  the  time  of 
the  accident,  and  that  it  worked  perfectly. 
It  Is  also  in  evidence  that  when  a  jack  such 
as  this  is  being  operated,  "It  clicks"  when  the 
"dogs"  fall  Into  the  cogwheel,  and  by  this 
means  the  operator  Is  able  to  determine 
whether  the  Jack  Is  working  properly. 

As  to  (b),  there  Is  absolutely  no  proof 
other  than  that  a  Jack  In  the  condition  these 
witnesses  indicated  this  one  was  in  might, 
and  sometimes  does,  slip  when  being  operat- 
ed. Further,  however,  on  this  phase  the  evi- 
dence is  conclusive  that  both  before  and  aft- 
er the  accident  this  particular  Jack,  with 
the  defects  described,  was  operated  under 
similar  circumstances,  when  It  did  not  slip, 
but  worked  properly. 

As  to  (c),  the  evidence  is  that  when  a  jack 
slips  and  gives  way  under  weight  the  lever 
handle  thereof,  If  engaged,  wUi,  under 
some  circumstances,  fly  up,  and  that  the  lever 
handle  of  this  jack  was  found  up  Immediately 
after  the  accident. 

As  to  (d),  there  is  no  proof  other  than  that 
the  deceased  had  been  operating  this  particu- 
lar jack,  and  was  immediately  thereafter 
found  dead  with  a  broken  neck  and  a  slight 
abrasion  of  the  skin  under  the  right  jaw. 
His  lifeless  body  was  found  near  the  Jacit, 
bis  feet  pointing  towards  it  and  within 
seven  or  eight  feet  thereof. 

Relative  to  (e),  the  evidence  Is  that  for  a 
long  time  preceding  the  accident  the  de- 
fendant did  not  have  employed  any  person  to 
make  Inspections  of  the  Jacks,  and  that  no 
inspection  of  this  particular  jack  had  been 
made,  except  such  as  was  made  by  those  op- 
erating same.  The  evidence  also  shows  that 
the  rather  general  practice  at  that  time  was 
for  the  operators  of  the  Jacks  to  report  such 
defects  as  came  within  their  observation. 
One  witness  also  testified  that  the  best  way 
to  thoroughly  inspect  and  ascertain  the  con- 
dition of  a  jack  is  to  take  it  apart  and  ex- 


amine the  pieces.  There  Is,  however,  evi^ 
dence  that  a  better  test  is  a  practical  opera- 
tion thereof.  It  is  also  In  evidence  that 
jacks'  sometimes  have  peculiar  ways,  and  that 
they  will  slip  and  work  improperly  when  it 
is  dllBcnlt,  If  not  impossible,  to  ascertain  the 
real  cause  thereof. 

While  the  record  is  In  snch  shape  that  we 
cannot  definitely  determine  from  direct  evi- 
dence on  that  point  Just  what  the  defects  con- 
sisted of,  we  can  gather  from  the  whole 
record  that  the  Jack  was  in  a  more  or  less  de- 
fective condition,  and  that  one  In  that  condi- 
tion can,  and  sometimes  does,  slip  and  give 
way,  and  with  this  premise  we  start  As 
heretofore  stated,  the  only  evidence  tliat  this 
Jack  at  thit  time  did  in  fact  slip  and  give 
way  is  that  It  was  somewhat  defective,  and 
that  one  of  snch  kind  can,  and  sometimes 
does,  so  act,  but  is  this  sufllcient  to  show 
that  tliis  Jack  did  on  thU  ocoaHon  slip  and 
give  way  because  of  snch  defects,  and  to  then 
further  show  that  the  lever  bandies  were,  aa 
the  retult  of  tuch  tUppinQ,  violently  thrown 
np.  To  make  succinct  onr  discussion,  let  It 
be  conceded  for  the  moment  that  the  physical 
facts  are  such  as  to  show  that  death  in  this 
case  was  caused  by  the  lerver  handle  flying  np 
and  striking  deceased  under  the  Jaw.  The 
question  then  becomes.  What  caused  the  ban' 
die  to  fly  up?  Does  the  evidence  answer  this 
with  any  degree  of  certainty,  or  is  it  to  be 
found  only  in  the  uncertain  field  of  con- 
jecture and  specniaticni?  Is  it  answered  by 
facts  and  Inferences  in  the  record,  or  by  mere 
Jetsam  on  the  treacherous  sea  of  what  might 
have  been?  The  record  tells  ns  that  Jacks 
of  this  defective  kind  sometimes  slip  and 
cause  the  handle  to  fly  np,  but  it  also  tells  ns 
that  for  other  and  different  canses  the  handle 
will  invariably  and  likewise  fly  up,  and  these 
are  causes  for  which  the  defendant  is  not  re- 
sponsible. We  find  the  following  in  the  rec- 
ord: 

"Q.  What  makes  that  lever  handle  flv  up?  A. 
It  is  pretty  hard  for  anybody  to  explain  that 
A  thousand  things  can  happen  to  them,  and  I 
couldn't  start  to  tell  you,  or  anybody  else.  It 
occurs  at  times  when  a  man  ain't  been  able  to 
hold  it.  Sometimes  the  jack  will  be  in  perfect 
order,  and  something  will  cause  the  handle  to  fly 
up,  and  you  can't  explain  it.  Ton  can't  always 
explain  those  things.  Sometimes  it  may  happen 
from  some  unknown  cause.  Ton  may  take  it 
apart,  and  yon  can't  find  ont" 

Another  witness  testified  that  the  man 
operating  the  lever  must  have  a  good  hold 
thereon  when  he  has  the  weight  of  the  load 
so  as  to  keep  the  lever  from  flying  up  or  get- 
ting out  of  hla  controL 

Another  witness  testified  as  follows: 

"Q.  If  the  man  operating  the  jack  had  been 
lowering  the  car  when  he  got  the  lever  handle 
down  and  pressed  it  down  so  as  to  get  the  weight 
of  tiie  load,  if  he  should  then  let  loose  of  the 
handle,  wouldn't  the  handle  fly  up?  A.  Yes,  sir. 
Q.  And  if  when  he  had  the  handle  down  so  aa 
to  get  the  weight  of  the  load,  and  if  he  should 
slip  and  loose  his  balance,  loose  his  hold  on  the 
handle,  it  would  fly  up,  wouldn't  it?  A.  Yes, 
sir." 
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The  record  diadosea  that  it  had  Irat  re- 
cently snowed  and  rained,  and  water  was 
dripping  from  the  eaves  of  the  car.  There 
was  also  a  slight  slope  along  the  ground 
where  deceased  was  working. 

[2,  3]  It  seems  to  ns  that  the  effect  of  the 
evidence  of  the  defective  condition  of  the 
Jack  and  its  consequent  opportunity  and 
tendency  to  cause  the  handle  to  fly  up,  unaid- 
ed, as  it  is,  by  other  evidence,  that  it  so  act- 
ed on  this  occasion,  or  tending  to  eliminate 
other  causes,  is  merely  to  add  to  those  al- 
ready shown  another  cause  likewise  capable 
of  producing  that  result.  We  fail  to  find 
evidence  anywhere  tending  to  show  stronger 
probabilities  in  favor  of  it  than  of  the  other 
capable  causes.  In  saying  this  we  do  not 
overlook  the  presumption  that  at  tlie  time 
of  the  accident  the  deceased  was  in  the  ex- 
erdse  of  ordinary  care.  This  presumptioD 
eliminatee  only  a  part  of  the  causes  which 
may  have  produced  the  result,  leaving  others 
for  which  the  defendant  is  not  responsible. 
The  evidence  that  at  tliie  time  of  the  trial 
this  Jack  was  In  a  different  condition  and 
had  new  parts  creates  no  presumption  and 
constitutes  no  evidence  of  negligence  at  the 
time  of  the  injury.  It  was  the  duty  of  the 
defendant  to  place  new  parts  on  the  Jack 
before  it  became  so  defective  as  to  make  its 
action  dangerous,  and  its  acts  in  this  respect 
should  not  be  made  "gory  locks"  to  shake 
at  It 

[4-1]  Since  the  Jack  was  used  as  an  exhib- 
it, it  was,  of  course,  competent  to  show  that 
the  parts  had  been  placed  thereon  after  the 
accident  only  In  order  to  show  that  the  Jack 
as  exhibited  was  not  the  identical  jack  in 
all  Its  parts  that  was  used  by  the  deceased. 
It  cannot  be  argued  that,  because  there  is 
no  evidence  that  the  other  probable  causes 
had  on  other  occasions  caused  the  handle  of 
this  Jack  to  fly  up,  such  other  causes  are 
thereby  eliminated,  because  it  can  be  equal- 
ly said  that  on  neither  former  nor  subsequent 
occasions  when  this  jack  was  used  its  de- 
fective condition  had  caused  the  handle  to 
fly  up.  Liability  does  not  hang  by  such  a 
slender  thread  as  mere  concurrence  of  acci- 
dent and  Injury,  or  negllgeuce  and  injury. 
Between  the  two  there  must  be  a  direct  con- 
nection, and  while  this  may  be  shown  by 
indirect  evidence,  it  cannot  be  established 
by  building  inference  upon  infermce.  Yar- 
nell  V.  Ballroad,  113  Mo.  570,  21  S.  W.  1,  18 
L.  R.  A.  699;  Swearlngen  v.  Railroad,  221 
Mo.  644,  loc.  clt  659,  120  S.  W.  T73.  The 
burden  of  proof  is  upon  the  plaintiff,  and 
If  it  aitpeara  that  the  injury  complained  of 
may  have  resulted  from  one  of  two  or  more 
causes,  for  one  of  which,  and  not  tbe  others, 
the  d^endant  is  liable,  the  plaintiff  must 
show  with  reasonable  certainty  that  the 
cause  for  which  th«  defendant  is  liable  pro- 
duced the  result ;  and  if  tbe  evidence  leaves 
this  to  conjecture,  the  plaintiff  has  not 
successfully   carried   his    burden.     Ooln  v. 


Lounge  Co.,  222  Mo.  488>  loc.  cit.  SOS,  121  S. 
W.  1,  25  L.  R.  A.  (N.  S.)  1179,  17  Ann.  Gas. 
888 ;  Warner  v.  Railway,  178  Mo.  126,  77  S. 
W.  67;  Swearing(»i  v.  Railroad,  221  Mo.  644, 
120  S.  W.  773;  Gorransson  v.  Mfg.  C!o.,  186 
Mo.  300,  85  S.  W.  338. 

As  we  view  this  record  the  weight  which 
sound  principles  of  law  place  upon  the  plain- 
tiff crushes  his  cause,  and  no  amount  of  sym- 
pathy which  we  may  have  for  the  unfortu- 
nate victim  or  those  dependent  upon  him  can 
Justify  departures. 

.  Other  questions  are  presented,  but  the 
views  which  we  entertain  and  have  already 
expressed  render  unnecrasary  any  further 
consideration.  The  action  of  the  trial  court 
was  right,  and  Its  Judgment  is  affirmed.  All 
concur. 


HILL  V.  BARTON  et  al.     (Na  12070.) 

(Kansas    City    Court    of   Appeals.      Missouri. 
July  3,  1916.) 

1.  PaocKss  «=3l66  —  Lack  or  Sebviob  — 
Waives. 

Where  defendant's  motion  to  dismiss  the 
action  is  not  confined  to  want  of  jurisdiction 
for  lack  of  service  of  summons,  but  goes  into 
other  matters,  and  attacks  plain  tifTs  right  to 
prevail  because  of  them,  when  such  other  mat- 
ters go  to  the  merits  of  the  case,  the  want  of 
jurisdiction  over  tbe  person  because  of  no  serv- 
ice of  summons  is  waived. 

[Bd.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  {{  250-265;   Dec.  Dig.  «=s>166.] 

2.  DisMissAi.  AND  Nonsuit  «=344— MoTion 
TO  Dismiss— Analogy  to  Deuubbeb. 

A  motion  to  dismiss  an  action  may  be  con- 
sidered as  filling  tbe  oflSce  of  a  demurrer,  where 
it  seeks  to  dispose  of  the  case  on  a  question  of 
law. 

[EA.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  §  92 ;  Dec.  Dig.  <S=344.] 

3.  EXXCtTTOBS   AND    AoMrNISTBATOBS   ■S=>258— 

Duty  to  Pay  Debts— St atutb. 
Rev.  St.  Tex.  1911,  art.  3362,  providing 
that  any  person  capable  of  making  a  will  may 
provide  that  no  other  action  can  be  had  in  the 
county  court  in  relation  to  settling  his  estate 
than  the  probating  and  recording  of  his  will, 
and  return  of  inventory,  appraisement,  and  list 
of  claims  of  his  estate,  does  not  relieve  the  ex- 
ecutor of  a  testator  who  has  so  provided  from 
the  duty  and  obligation  to  pay  debts  as  far  as 
the  assets  of  the  estate  will  permit;  such  be- 
ing his  duty  the  same  as  any  other  executor. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  g{  923-926; 
Dec.  Dig.  i8=»258.] 

4.  E/XXcutobs  and  Aduinibtbatobs  9=>518(2) 
— Propebty  Subject  to  Administbation— 
Jubisdiction. 

Goods  once  in  the  legal  possession  of  an  ex- 
ecutrix duly  appointed  in  Texas  could  not  after- 
ward be  affected  by  an  administration  granted 
in  Missouri,  to  which  state  the;  were  removed 
by  the  Texas  executrix  for  purposes  of  sale,  sc 
that  the  Missouri  court  had  no  authority  to  ap 
point  an  ancillary  administrator  over  them, 
there  being  no  vacancy  in  the  legal  ownership, 
while  every  administration  operates  on  such  of 
decedent's  property  as  is,  at  tbe  time  of  the 
grant,  or  at  any  time  during  its  existence,  with- 
in the  jurisdiction  of  the  granting  court,  the 
question    determining    the    jurisdiction    nefavT 
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whether  there  is,  or  is  not,  any  vacancy  in  the 
legal  title  to  the  property  where  and  when 
found. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §  2301;  Dec. 
Dig.  «=>518(2).] 

6.  Attachment  ©=64 — Executors  and  Ad- 

UINISTBAT0B8    «=>518(2)  —  FOBEION  AdmIN- 

I8TBATI0N— Attachment  ob  Ancillabt  Ad- 

HIM8TBATI0N    ON    PBOPEBTT    SHIPPED    INTO 

State. 
Where  a  Texas  executrix  shipped  cattle  of 
the  estate  into  Missouri  for  sale  on  the  market, 
a  creditor  of  the  estate  in  Missouri,  the  debt 
having  arisen  by  contract  between  him  and  de- 
cedent, not  between  him  and  the  executrix,- 
could  neither  attach  the  cattle  or  their  proceeds, 
nor  hare  an  ancillary  administration  thereon 
to  satisfy  his  demand;  (here  beinf  nothing  to 
prevent  him  from  enforcing  his  claim  in  Texas. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §§  181-188;  Dec.  Dig.  «=»64;  Ex- 
ecutors and  Administrators,  Cent.  Dig.  {  2301 ; 
Dec.  Dig.  «=>518(2).] 

6.  Attachment  iS=964  —  Pbopebtt  Subject— 
Estate  in  Pbocess   of  Administbation  — 

STATtlTES. 

Under  Rev.  St.  1009.  §f  190,  23.38,  2339, 
2415,  relative  to  the  allowance  and  classifica- 
tion  of  demands  against  estates  of  decedents, 
etc,  an  attachment  is  not  available  against 
property  belonging  to  an  estate  in  process  of 
administration. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §§  181-188;    Dec.  Dig.  «=>64.] 

7.  EiXECUTOBS  AND  Administbatobs  «=s>519(1) 

—  Fobeion  Administbatbix  —  Title  Rec- 
ognized. 
The  title  of  a  Texas  administratrix  which 
the  Missouri  law  will  recognize  in  any  event  is 
the  title  arising  from  the  fact  of  her  possession 
of  decedent's  property  previous  to  and  at  the 
time  it  came  into  the  state,  and  not  that  arising 
from  the  validity  of  her  appointment  as  admin- 
istratrix. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  2310-2315, 
2317,  2318,  2322;  tec.  Dig.  ®=»519(1).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Frank  O.  Johnson,  Judge. 

Suit  by  Charles  H.  Hill  against  Cella  Bar- 
ton, executrix  of  the  estate  of  Henry  Barton, 
deceased,  and  others.  From  a  Judgment  sus- 
taining the  named  defendant's  motion  to  dis- 
miss, plaintUI  appeals.    Judgment  affirmed. 

Watson,  Oage  &  Watson,  of  Kansas  City, 
for  appellant.  Deatherage  ft  Creason,  of 
Kansas  City,  for  respondent 

TRIMBLE,  J.  As  originally  instituted, 
this  suit  was  brought  against  Cella  Barton  as 
executrix  of  the  will  of  Henry  Barton,  de- 
ceased. It  was  alleged  that,  at  the  ttmes 
mentioned  In  the  petition,  Henry  Barton  was 
a  nonresident  of  the  state  of  Missouri,  and 
that  his  executrix,  Cella  Barton,  Is  a  non- 
resident; that,  during  the  lifetime  of  Henry 
Barton,  plaintiff  rented  to  him  certain  land 
in  the  state  of  Texas  which  he  occupied  for 
several  years  but  failed  to  pay  the  rent; 
that,  when  a  controversy  arose  as  to  the 
amount  Barton  should  pay  for  the  use  of  said 
land,  the  matter  was  left  to  arbitrators,  who 
made  an  award  of  $800  In  plaintiff's  favor 


for  the  use  of  the  land  up  to  and  including 
the  year  1911;  that  thereafter  Barton  con- 
tinued to  use  the  land  during  the  years  1912 
and  1913  at  an  agreed  rental  of  $75  per  year, 
making  an  additional  $150  due  plaintiff  for 
rent,  and  making,  in  the  aggregate,  tbe  sum 
of  $450  due  plaintiff  for  which  Judgment  was 
asked.  A  second  count  alleged  that  plaintiff 
was  the  owner  of  certain  land  in  Texas  upon 
which  was  located  a  windmill  of  tbe  valne  of 
$125  which  was  removed  by  said  Henry  Bar- 
ton and  never  returned,  and  Judgment  was 
asked  for  this  additional  amount  making,  in 
the  aggregate,  $575  for  which  Judgment  was 
prayed.  Plaintiff  filed  with  bis  petition  an 
affidavit  alleging  nonresidency  as  a  gronnd 
of  attachment  and  thereupon  an  attacbment 
writ  was  issued  and  garnishment  was  serred 
upon  Byers  Bros.  &  Co.,  and  all  money  in  tbe 
hands  of  the  garnishee  belonging  to  said  Ce- 
lla Barton  as  executrix  was  levied  upon  and 
attached.  No  service  of  tbe  writ  waa  made 
upon  Cella  Barton. 

Thereafter,  Cella  Barton,  as  executrix, 
"appearing  for  tbe  purposes  of  tbis  motion 
only  and  for  no  other  purpose,"  filed  a  mo- 
tion to  dismiss.  This  motion  set  np  certain 
facts  whereby  it  was  claimed  that  tbe  court 
In  an  attachment  and  garnishment  suit  bad 
no  Jurisdiction  over  the  property  attached,  or 
power  to  render  any  Judgment  affecting  it; 
and  also  asserted  that  the  court  was  without 
Jurisdiction  because  no  personal  service  bad 
been  had  upon  her,  tbe  said  executrix,  as 
this  motion  was  not  acted  upon,  it  is  needless 
to  set  out  tbe  facts  alleged,  especially  as  tbey 
are  practically  the  same  facts  stated  in  an- 
other motion  to  dismiss  filed  against  tbe  sec- 
ond amended  petition  as  hereinafter  set 
forth. 

Thereafter  plaintiff,  as  a  creditor  of  Henry 
Barton,  deceased,  api>eared  in  tbe  probate 
court  of  Jackson  county.  Mo.,  and  obtained 
an  order  directing  Strotber,  public  adminis- 
trator of  said  county,  to  take  charge  of  Hen- 
ry Barton's  estate  located  in  Missouri.  Hen- 
ry Barton  left  no  property  in  Missouri,  and 
the  only  property  which  could,  in  any  view, 
be  regarded  as  belonging  to  his  estate,  was 
whatever  money  might  be  in  the  hands  of 
the  garnishee,  Byers  Bros.  &  Co.  After  the 
probate  court  had  acted,  plaintiff  filed  a  first 
amended  petition  making  Strotber,  as  admin- 
istrator of  Henry  Barton,  deceased,  a  party 
defendant  along  with  Celia  Barton,  execu- 
trix. This  amended  petition  alleged  tbe  same 
facts  as  the  first,  except  It  contained  an  al- 
legation that  Strotber,  public  administrator 
of  Jackson  county,  had  been  appointed  an- 
cillaty  administrator  of  tlie  estate  of  Henry 
Barton,  deceased.  Plaintiff  then  filed  inter- 
rogatories to  the  garnishee,  Byers  Bros.  & 
Co.,  and  It  answered  saying  it  did  not  have 
any  money  in  Its  hands  belonging  to  Celia 
Barton  individually  or  as  executrix;  that  it 
did  not  owe  Celia  Barton,  or  Celia  Barton  as 
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executrix,  any  money  except  that  Henry  Bar- 
ton and  W.  H.  Hopkins,  partners,  owned  cer- 
tain cattle  In  Texas  on  which  they  gave  a 
chattel  mortgage  to  secure  an  Indebtedness 
to  garnishee;  that  subsequently  Henry  Bar- 
ton died  leaving  his  widow,  Cella  Barton, 
who  was  appointed  his  executrix  In  Texas 
where  Barton  resided ;  that  said  cattle  were 
shipped  by  Hopkins  and  said  executrix  from 
Texas  to  said  garnishee  and  were  sold  and 
the  proceeds  applied  to  the  payment  of 
the  chattel  mortgage,  leaving  In  garnishee's 
hands  a  balance  of  $800  which  it  held  subject 
to  the  order  of^he  court,  but  It  did  not  know 
how  much  of  said  money  belonged  to  said  Hop- 
kins, nor  how  much  to  Cella  Barton  as  execu- 
trix, nor  how  much  to  the  partnership  of 
Barton  &  Hopkins.  PlalntlfT  filed  no  excep- 
tions to  or  denial  of  the  facts  alleged  In  gar- 
nishee's answer. 

PlalntlfT  filed  a  second  amended  petition 
making  Byers  Bros.  &  Co.,  and  Byers  Bros. 
&  Co.  Live  Stock  Commission,  additional  par- 
ties defendant.  This  petition  alleged  that 
Henry  Barton  formerly  resided  In  Hemphill 
county,  Tex.,  and  became  indebted  to  plain- 
tiff as  hereinafter  stated,  and  the  said  Henry 
Barton  died  there  In  January,  1914,  leaving 
a  will  in  which  he  bequeathed  his  property 
to  Cella  Barton,  and  directed  therein  that 
no  other  action  could  be  brought  in  the  coun- 
ty court  of  Hemphill  county  in  relation  to  the 
settling  of  his  estate  other  than  the  probating 
and  the  recording  of  the  will,  return  of  in- 
ventory, appraisement,  and  lists  of  claims 
against  the  estate;  that  this  direction  in  the 
will  was  made  pursuant  to  article  3362,  Re- 
vised Statutes  of  the  State  of  Texas  of  1911, 
providing  that: 

"Any  person  capable  of  making  a  will  may 
provide  in  his  will  that  no  other  action  shall 
be  had  in  the  county  court  in  the  relation  to  the 
settlement  of  his  estate  than  the  probating  and 
recording  of  his  will,  and  the  return  of  an  in- 
ventory, appraisement  and  list  of  claims  of  his 
estate. 

Said  second  amended  petition  further  al- 
leged  that  Henry  Barton  left  property  in  the 
state  of  Kansas  consisting  of  a  large  number 
of  cattle,  and  that  defendant  Cella  Barton 
took  possession  thereof  and  removed  the 
same  to  Missouri,  and  sold  them  through  the 
defendants,  Byers  Bros.  &  Co.  and  the  Byers 
Bros.  &  Co.  Live  Stock  Commission,  who  owe 
said  Cella  Barton  the  purchase  price  and 
now  have  same  in  their  possession,  and  who 
have  refused  to  turn  said  proceeds  over  to 
Strother,  the  Missouri  ancillary  administra- 
tor; that,  at  all  times  mentioned  in  the  pe- 
tition, both  Henry  Barton  and  Cella  Barton 
were  nonresidents  of  the  state  of  Missouri; 
that  under  the  laws  of  the  state  of  Texas 
plaintiff  has  the  right  to  sue  the  estate  of 
Henry  Barton,  deceased,  in  any  court  of  com- 
petent Jurisdiction,  and  under  the  Texas  law 
plaintiff  is  prohibited  from  presenting  his 
claim  to  the  county  court,  which  has  probate 
Jurisdiction  under  the  laws  of  the  state  of 
Texa&     Said  second  amended  petition  then 


alleged  the  renting  of  the  land  by  plaintiff 
to  Henry  Barton  up  to  and  including  the 
year  1911,  and  the  awarding  of  $300  there- 
for by  the  arbitrators  as  stated  in  the  orig- 
inal petition;    that  said  Barton  never  paid 
the  award;   that  said  Celia  Barton  as  exec- 
utrix of  his  estate  is  indebted  to  plaintiff  in 
that  amount,  for  which  Judgment  was  asked. 
Plaintiff  further  prayed  the  court  to  ascer- 
tain the  extent  of  the  interest  of  Henry  Bar- 
ton in  the  cattle  shipped  and  the  amount  of 
money  due  from  the  proceeds  thereof  to  said 
Celia  Barton,  executrix,  and  to  give  such  fur- 
ther relief  as  equity  and  good  conscience  re- 
quired.    For   a   second    count,   the   petition 
adopted  the  general  facts  stated  in  the  first 
count,  and  then  set  up  the  claim  for  rent  of 
the  Texas  land  during  the  years  1912  and 
1913,   amounting   to   $150   as   stated  In  the 
original  petition.    It  further  alleged  the  same 
facts  stated  In  the  first  count  as  to  Henry 
Barton  leaving  cattle  in  Kansas  which  were 
shipped  by  Cella  Barton  to  Missouri  and  sold 
by  the  Byers  Bros.  &  Co.  corporations ;   that 
they  claim  that  unknown  third  parties  are 
Interested  in  the  proceeds  and  refuse  to  turn 
over  the  proceeds  to  Strother,  the  Missouri 
administrator.     Wherefore,   plaintiff  prayed 
for  an  order  directing  such  proceeds  to  be 
turned  over  to  said  Strother,  administrator, 
or  the  clerk  of  the  court,  and  that  the  court 
ascertain  the  amount  and  extent  of  interest 
said  Celia  Barton  and  said  estate  of  Henry 
Barton,  deceased,  have  in  said  funds;    and 
that  the  court  decree  that   said  funds  be 
turned  over  to  Strother,  administrator,  to  be 
administered  by  the  probate  court  of  Jack- 
son county  in  payment  of  plaintltTs  claim  and 
such  other  claims  as  may  be  presented  by 
other  creditors,  if  any.     Judgment  was  also 
asked  on  said  claim  for  $150.    A  third  count 
set  up  the  taking  and  conversion  of  the  wind- 
mill of  the  value  of  $125  and  a  similar  claim 
for  that  amount.    The  petition  closed  with  a 
prayer  for  Judgment  against  Cella  Barton 
and  said  Strother,  administrator,  in  the  sum 
of  $575,    the   aggregate  of  the  claims   set 
forth  in  the  petition.     The  petition  further 
prayed  the  court  to  ascertain  the  amounts 
owing  to  the  estate  of  Henry  Barton,  deceas- 
ed, from  the  fund  arising  from  the  proceeds 
of  the  cattle ;    that  said  amount  so  found  to 
be  due  said  estate  be  decreed  to  be  turned 
over  to  Strother  as  administrator;    that  the 
court  ascertain  the  amount  owed  by  the  es- 
tate of  Henry  Barton,  deceased,  to  the  plain- 
tiff herein,  and  decree  the  same  a  prior  lien 
on  the  funds ;  and  for  other  relief. 

Upon  the  filing  of  this  second  amended  pe- 
tition, Cella  Barton,  as  executrix,  "appearing 
for  the  purpose  of  this  motion  only  and  for 
no  other  purpose,"  filed  a  second  motion  to 
dismiss.  Said  motion  set  up  that  she  is  a 
resident  of  Hemphill  county,  Tex.;  that  her 
husband,  Henry  Barton,  at  the  time  of  his 
death,  was  a  resident  of  Hemphill  county; 
that  the  county  court  of  that  county,  which 
court  has  Jurisdiction  of  deceased  persons. 
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appointed  her  executrix,  and  die  was  acting 
as  such:  that  said  Henry  Barton,  at  the 
time  of  his  death,  was  a  copartner  of  one  J. 
S.  Hood  in  certain  cattle  located  In  Texas; 
that  she  as  executrix  took  charge  of  said  cat- 
tle and,  with  said  Hood,  shipped  them  to 
Kansas  City,  where  they  were  sold  on  the 
market  and  a  part  of  the  proceeds  arising 
therefrom  were  applied  to  the  payment  of  a 
chattel  mortgage  on  said  cattle  held  by  Byers 
Bros.  &  Co. ;  that  the  remainder  of  the  pro- 
ceeds are  due  to  her  as  executrix  of  said 
estate,  and  said  balance,  so  far  as  the  estate 
of  Henry  Barton  Is  interested  therein.  Is  In 
the  custody  of  the  law  and  of  the  said  county 
court  of  Hemphill  county,  Tex.,  and  is  not 
subject  to  attachment  or  garnishment  under 
the  laws  of  Missouri ;  that,  as  said  proceeds 
are  a  partnership  fund  belonging  to  the  Hen- 
ry Barton  estate  and  J.  S.  Hood,  they  are 
not  subject  to  attachment  for  the  individual 
debts,  If  any,  of  the  Barton  estate ;  that  for 
these  reasons  the  petition  should  be  dismiss- 
ed, as  the  court  has  no  Jurisdiction  over  the 
subject-matter  of  the  salt.  As  a  further 
ground  of  dismissal,  the  motion  alleged  that 
defendant  had  not  been  personally  served 
with  summons  either  In  her  own  name  or  as 
executrix  of  said  estate,  and-  therefore  has 
not  beoi,  and  is  not  now,  properly  in  court 
for  the  purpose  of  trying  said  cause  on  its 
merits,  and  that  the  court  bad  no  jurisdiction 
over  the  person  of  this  defendant,  either  in 
her  personal  capacity  or  as  executrix  of  said 
estate.  The  motion  also  alleged  that,  on  a 
motion  filed  by  defendant  in  the  probate 
court  of  Jackson  county.  Mo.,  asking  that 
court  to  revoke  and  cancel  the  letters  issued 
to  Strother  as  administrator  of  the  estate 
of  Henry  Barton,  deceased,  the  said  court 
had  revoked  and  annulled  the  same  as  hav- 
ing been  issued  without  authority.  The  trial 
court  sustained  said  motion  to  dismiss,  and 
plaintllT  has  appealed. 

[1]  While  it  is  true  that  Celia  Bart<m  is 
sued  in  her  official  capacity  as  executrix  and 
not  as  an  individual,  yet  it  will  be  observed 
that  the  motion  to  dismiss  is  not  based  up- 
on a  lack  of  authority  or  power  in  the  court 
to  entertain  a  suit  against  a  foreign  execu- 
trix, but  is  based  upon  a  want  of  service  of 
summons.  In  other  words,  the  lack  of  juris- 
diction over  the  person  of  such  executrix,  as- 
serted by  the  motion,  is  not  a  lack  of  Juris- 
diction under  the  law,  but  is  a  lack  of  Juris- 
diction l)ecause  of  the  absence  of  service  of 
summons.  In  addition  to  this  ground,  the 
motion  says  the  court  has  no  jurisdiction 
over  the  subject-matter  of  the  suit  because  of 
the  facts  which  appear;  that  is,  the  mo- 
tion is  not  confined  to  want  of  jurisdiotica 
for  lack  of  service  of  summons,  but  goes  in- 
to other  matters  and  attacks  plaintiff's  right 
to  prevail  because  of  them.  When  such  other 
matters  go  to  the  merits  of  the  case,  the  want 
of  Jurisdiction  over  the  person,  because  of 
no  service  of  sunmions,  is  waived.  Newcomb 
▼.  New  York  Central,  etc.,  B.  Co.,  182  Mo. 


687,  81  S.  W.  1069;  Thomasson  ▼.  Mercantile 
Town  Mut  Ins.  Co.,  114  Ma  App.  109,  89  S. 
W.  564,  1135;  Works  on  Jurisdiction  of 
Courts,  {  22,  p.  104 ;  8  Cyc.  611,  528 ;  Bank- 
ers' Ufe  Ins.  Co.  V.  Bobbins,  59  Neb.  170, 
80  N.  W.  484;  Fitzgerald,  etc.,  Co.  v.  Fitz- 
gerald, 137  U.  S.  98,  11  Sup.  Ct.  86,  34  U 
Bd.  608.  And  plaintiff  claims  that  Is  what 
defendant  did  In  this  case.  There  is  no 
doubt  but  that  the  motion  did  contain  an 
attack  upon  the  jurisdiction  of  the  court  over 
the  subject-matter.  In  the  case  of  Mahr  v. 
Union  Pacific  B.  Ca  (C.  C.)  140  Fed.  921,  loc. 
dt  928,  it  is  said: 

"Whenever  a  litigant  appears  to  deny  juris- 
diction over  his  person,  which  would  otherwise 
exist  but  for  the  failure  to  pursue  the  methods 
prescribed  by  law  for  bringing  him  into  court, 
he  must  confine  himself  to  that  particular 
branch  of  jurisdiction.  It  is  a  matter  of  indif- 
ference to  him  whether  or  not  the  court  has  ju- 
risdiction over  the  subject-matter ;  so  long  as 
it  has  no  jurisdiction  over  bis  person,  it  cannot 
in  any  way  injuriously  affect  his  interests.  Ha 
must  therefore  be  content  to  stop  with  the  sug- 
gestion that  the  summons  or  notice,  as  the  case 
may  be,  required  by  the  law  to  be  served,  has 
not  been  served,  and  that  the  court  is  therefore 
not  entitled  to  deal  with  him  in  the  absence  of 
such  service.  As  to  whether  the  court  has  ju- 
risdiction over  the  matter  embodied  in  the  com- 
plaint, he  need  give  himself  no  concern.  If 
he  does,  in  a  transitory  action,  and  enters  upon 
a  discussion  of  that  question  or  makes  a  chal- 
lenge as  to  that  point,  he  waives  the  want  of 
servico  and  enters  voluntarily  Into  a  controver- 
sy whirh  goes  to  the  merits,  and  thereby  submits 
to  the  jurisdiction  of  the  court  over  his  person. 
If  the  action  is  transitory,  it  is  triable  in  any 
competent  forum  where  jurisdiction  of  the  per- 
son may  be  obtained." 

Defendant  cites  Meyer  t.  Phoenix  Ins.  Co.. 
184  Mo.  481,  loc.  dt  487,  88  S.  W.  479,  480, 
to  the  effect  that: 

"A  defendant  can  unite  in  the  same  pleading 

a  plea  to  the  jurisdiction,  as  to  the  person  as 
well  as  to  the  subject-matter,  with  a  plea  to 
'  the  merits,  and  that  he  does  not  thereby  waive 
the  question  of  jurisdiction  of  the  court." 

But  in  Thomassou  v.  Mercantile  Town  Mu- 
tual Ins.  Co.,  217  Mo.  485,  loa  clt.  498,  116 

j  S.  W.  1092,  1096,  the  Suprenae  Court  said: 

I  This  "meant  no  more  than  that  the  plea  to 
the  jurisdiction  must  be  one  in  which  the  court 
bad  no  jurisdiction  of  the  person  under  the  law 

:  and  did  not  .mean  the  mere  insufficient  service 
of  a  summons  in  a  case  in  which  the  court  bad 

I  jurisdiction  upon  a  proper  service  of  the  writ." 

As  hereinabove  stated,  the  objection  to  Ja- 
I  risdiction  over  the  person  is  not  based  apon 
I  want  of  jurisdiction  under  the  law,  but  on 
i  account  of  absence  of  summons.    The  objec- 
tion that  no  jurisdiction  over  the  person  had 
been  obtained  because  no  service  was  had 
I  would  therefore  seem  to  have  been  waived, 
I  unless  a  difference  is  made,  as  to  audi  waiv- 
er,  l^  the  queatlon  whether  the  suit  was  one 
I  whlcti  the  oonrt  had  power  to  entertain  if  the 
I  defendant  had  been  properly  brought  into 
court.     However,  this  question  of   whether 
the  court  had  power  to  entertain  the  suit, 
I  even  if  defendant  had  beoi  regulariy  served, 
I  is  one  of  sharp  issue  between  the  plaintiff 
and  said  defendant.     PlalatUt  dalms  that. 
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under  the  Texas  law  above  quoted,  allowing 
a  testator  to  provide  in  his  will  that  the  ad- 
ministrator of  his  estate  shall  not  be  subject 
to  the  supervision  of  the  probate  court,  the 
executrix  became.  In  effect,  the  trustee  of 
an  express  trust  and  could  be  sued  in  any 
court  of  competent  Jurisdiction,  either  In  the 
state  of  Texas  or  in  Missouri  or  elsewhere, 
wherever  the  property  and  the  executrix 
could  be  found.  In  other  words,  plaintiff 
claims  that  the  action  is  transitory;  while 
defendant's  position  is  that,  tmder  Missouri 
law,  the  trial  court  cannot  entertain  a  suit, 
of  the  character  this  one  Is,  against  an  exec- 
utrix especially  a  foreign  one.  In  view  of  the 
foregoing,  we  think  the  great  question  in 
the  case  Is  whether  the  court  had  Jurisdic- 
tion of  the  subject-matter,  i.  e.,  the  power  to 
entertain  the  suit.  If  It  bad,  then  the  mere 
objection  that  It  had  no  power  to  proceed 
because  no  service  of  summons  was  had  up- 
on defendant  cannot  avail  her,  since  that  has 
been  waived.  On  the  other  band,  If  the  court 
has  no  power  to  entertain  a  salt  of  this- 
character — that  Is,  has  no  Jurisdiction  over 
the  subject-matter — the  question  of  service  or 
no  service  Is  Immaterial. 

[Zl  We  therefore  turn  to  the  question 
whether  the  trial  court  had  any  Jurisdiction 
over  the  subject-matter  of  the  suit.  The  facts 
upon  which  defendant  relies  as  showing  want 
of  such  Jurisdiction  are  admitted  and  appear 
up<»i  the  face  of  the  second  amended  peti- 
tion. The  motion  to  dismiss  may  be  consid- 
ered as  filling  the  office  of  a  demurrer,  since 
It  seeks  to  dispose  of  the  whole  case  on  a 
question  of  law.  Shohoney  v.  Qulncy,  Oma- 
ha &  Kansas  City  R.  Co.,  231  Mo.  131,  loc. 
dt  149,  132  a  W.  1059,  Ann.  Cas.  1912A, 
1143. 

[S]  It  is  platntlfTs  contention  that  under 
the  above-quoted  Texas  statute,  as  construed 
by  the  Texas  courts,  when  a  testator  pro- 
'  vldes  In  his  will,  as  did  Henry  Barton,  that 
his  executor  may  administer  his  estate  inde- 
pendently of  the  probate  court,  the  executor 
does  not  hold  the  property  under  the  direction 
and  control  of  the  court,  but  takes  it  with 
full  power  to  pay  debts  and  make  distribu- 
tion without  Judicial  direction  or  sanction; 
and  such  executor  can  be  directly  sued  by 
a  creditor  of  the  estate  and  Judgment  be  ren- 
dered against  him  In  any  court  of  competent 
Jurisdiction.  Plaintiff  therefore  says  that  In 
this  case  no  reason  exists  why  Cells  Barton, 
the  foreign  executrix,  may  not  be  directly 
su^  In  this  state  and  plaintiff's  claim  estab- 
lished and  ordered  paid  out  of  any  funds 
belonging  to  said  estate  In  this  state  and 
within  the  territorial  Jurisdiction  of  the 
court;  that  the  reason  forbidding  a  suit 
against  the  executrix  does  not  apply  In  this 
case  as  In  the  case  of  the  ordinary  executor 
or  administrator  of  an  estate.  There  is  no 
question  but  what  the  Texas  courts  do  hold 
that  such  an  executor  takes  the  property  in- 
dependently of  the  probate  court,  and  that 
be  may  administer  tbe  estate  and  make  dis- 


tribution without  Judicial  sanction.  Parks 
V.  Knox,  61  Tex.  Civ.  App.  493,  130  S.  W. 
203,  loc.  dt  207;  Holmes  v.  Johns,  66  Tex. 
41,  loc.  dt  51;  McLane  v.  Belvln,  47  Tex. 
493 ;  Smyth  v.  Caswell,  65  Tex.  379,  loc.  dt 
382.  He  can  also  be  directly  sued  in  Texas, 
and  a  Judgment  can  be  rendered  against  blm, 
and  tbe  property  in  bis  hands  as  executor  Is 
thus  made  subject  to  levy  and  sale  under  exe- 
cution. Roberts  v.  Connellee,  71  Tex.  11,  loc. 
clt  15,  8  S.  W.  626. 

The  defendant  executrix,  however,  claims 
that,  under  another  section  of  the  Texas  stat- 
ute, an  executor  cannot  be  reqrulred  to  plead 
to  any  suit  for  money  until  after  the  expira- 
tion of  12  months  from  the  probate  of  the  will, 
and  that  by  virtue  of  certain  other  sections 
the  creditors  of  an  estate  may  require  a  bond 
of  the  executor  or  heirs,  and.  If  same  la  not 
forthcoming,  the  probate  court  will  adminis- 
ter it  in  the  ordinary  way.  Joumeay  v.  Shook, 
106  Tex.  551,  loc.  dt  655.  152  S.  W.  809. 
Whether  we  can  take  notice  of  these  other 
statutes  or  not.  It  is  a  question  how  much 
help  can  be  derived  from  them,  since  it  Is 
clear  from  the  first  one  above  mentioned 
that  an  executor  can  be  sued  in  any  Texas 
court  of  competent  Jurisdiction;  and,  with 
reference  to  the  other  sections  in  relation 
to  creditors  requiring  bond,  it  does  not  ap- 
pear in  the  pleadings  In  this  case  whether 
Ctiia,  Barton  Is  under  any  bond  or  has  been 
required  and  has  failed  to  'give  one  whereby 
the  court  has  resumed  administration  of  tbe 
estate.  But  whether  we  can  or  cannot  look 
to  these  other  statutes,  certainly  the  statute 
quoted  In  plaintiff's  second  amended  petition, 
and  on  which  plaintiff  relies,  does  not  mean 
that  tbe  payment  of  creditors  shall  be  left 
to  the  will  or  caprice  of  the  executor.  Tbe 
allegation  in  plainturs  petition  that  the  prop- 
erty of  the  estate  is  subject  to  plaintiff's 
claim  would  seem  to  admit  that.  We  may 
therefore  safely  conclude  that  such  statute 
does  not  relieve  tbe  executor  from  the  duty 
and  obligation  to  pay  debts  as  far  as  the 
assets  of  the  estate  will  permit  and  that  such 
is  his  duty  the  same  as  any  other  executor. 
However,  so  far  as  the  pleadings  show,  the 
executrix  Jierein  is  independent  of  tbe  pro- 
bate court,  and  therefore  tbe  question  still 
remains  whether  a  Texas  executor,  who  Is 
thus  Independent  of  the  probate  court,  can 
be  sued  In  Missouri,  In  a  case  like  the  one  at 
bar,  or  whether  the  same  rule  should  apply 
to  such  an  executor  as  to  any  other. 

It  would  seem  that  this  should  depend 
upon  what  our  law  has  to  say  upon  the  mat- 
ter, and,  If  it  Is  silent  upon  the  subject,  then 
other  principles  governing  the  relations  be- 
tween states  and  the  rights  of  their  respec- 
tive dtlzens  may  not  be  without  bearing. 

Whatever  may  be  the  nature  of  this  case 
after  the  second  amended  petition  was  filed, 
originally  it  was  a  suit  by  attachment  against 
a  foreign  executrix  to  recover  a  debt  claimed 
to  be  due  plaintiff  from  the  estate  of  testa- 
tor.   By  means  of  tbe  attachment  writ  the 
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iiK»e7  In  the  handa  at  the  sunlahee  was  Inn 
ponnded.  so  to  upetLk,  and  held  in  this  state 
until  plaintiff  by  Its  last-amended  petition 
coald  get  the  holder  into  conrt  as  a  defendant 
in  what  is  now  claimed  to  be,  and,  in  form 
at  least  is,  an  equity  suit  It  would  seem 
therefore  that  the  plaintiff's  right  to  maintain 
the  suit  nnder  the  second  amended  petition 
shonld  be  determined  the  same  as  if  the  suit 
was  still  one  In  attachment  and  garnish- 
ment, as  It  was  in  the  beginning. 

The  title  to  the  property  in  this  case  was 
in  the  foreign  ezecntrix  bef<»«  it  came  into 
this  state.  It  was  not  pitqterty  in  this  state 
of  which  testator  had  died,  seised  and  pos- 
sessed. Neither  did  executrix  wrcmgfiiUy 
bring  the  property  into  this  state  to  be  con- 
verted to  her  own  use.  She  is  not  charged 
with  any  breach  of  bad  faith.  She  shipped 
the  cattle  to  Kansas  City  for  the  purpose  of 
paying  the  chattel  mortgage  thereon,  or  at 
least  reducing  the  property  of  the  estate  to 
cash.  Under  these  circumstances,  can  prop- 
erty, shipped  by  a  foreign  executor  into  this 
state  for  the  purpose  of  disposing  of  it  for 
the  best  interest  of  the  estate,  be  subject  to 
attachment  In  this  state,  or  be  affected  by 
such  attachment  proceedings,  or  be  compelled 
to  be  paid  into  the  hands  of  an  administrator 
appirfnted  in  this  state? 

[4]  The  law  under  which  plaintiff  is  ask- 
ing the  court  to  establish  his  demand  against 
the  estate  Is  Missouri  law;  that  is  the  law 
which  the  forum  Is  called  upon  to  apply. 
The  Texas  statute  pleaded  does  not  gire 
plaintiff  a  cause  of  action,  nor  was  it  plead- 
ed for  that  purpose,  but  only  to  escape  the 
rule  in  this  state  affecting  the  right  to  bring 
such  a  suit  against  ordinary  executors  or  ad- 
ministrators. And  plaintiff's  suit  necessarily 
presupposes  or  assumes  that  the  title  to  the 
pnqterty  seised  Is  in  the  estate  of  the  deceas- 
ed. But  In  this  case  the  title  to  the  property 
was  in  the  executrix  and  the  property  was 
reduced  to  her  possession  before  it  came  into 
the  state.  There  was  no  vacancy  in  the 
legal  ownership  on  account  of  which  an  ad- 
ministration In  Missonri  could  be  started  and 
the  property  placed  in  the  hands  of  a  Mis- 1 
Bourl  administrator.  As  said  In  Turner  v. 
OampbeU,  124  Mo.  App.  133,  loc.  dt  146, 
101  S.  W.  119,  123: 

"Erery  administration  operates  on  such  prop- 
erty of  the  deceased  as  is,  at  the  time  of  the 
grant,  or  shall  be  at  any  time  during  its  ex- 
istence, within  the  jurisdiction  of  the  court 
granting  the  same,  and  the  question  determining 
the  jurisdiction  is  whether  there  is  or  is  not  any 
vacancy  in  the  legal  title  to  the  property  where 
and  when  found.  For  if  goods  are  once  in  the 
legal  poRsession  of  an  administrator  duly  ap- 
pointed, they  cannot  afterward  be  affected  by  an 
administration  granted  in  another  jurisdiction 
to  which  they  may  be  removed,  because  there  is 
then  no  vacancy  In  the  legal  ownership;  they 
are,  technicBlly.  no  longer  the  goods  of  the  de- 
ceased, but  of  the  administrator  of  the  jurisdic- 
tion from  which  they  were  removed." 

The  language  here  used  is  Identical  with 
that  in  1  Woemer's  Am.  Law  of  Adm.  (2d 
Bd.)  I  150,  p.  888.    There  was  therefore  no 


autliorlty  or  warrant  for  Che  appolntmait  of 
Strotber  as  ancillary  administrator,  and  con- 
sequently no  power  In  the  trial  court  to  ten- 
der a  Judgment  directing  that  the  property 
involved  herdn  be  turned  over  to  such  an- 
cillary administrator. 

[t]  But  plaintiff's  position  is  that,  inas- 
much as  by  Texas  law  a  suit  could  be 
brought  in  that  state  against  the  executrix 
in  any  court  of  competent  Jnriadlctioa,  this 
authorizes  any  Missouri  court  of  competoit 
Jurisdiction  to  maintain  a  suit  against  tbe 
executrix.  But  that  does  not  follow  by  any 
means.  So  far  as  our  law  Is  concerned,  we 
do  not  recognize  or  give  validity  to  the  ap- 
pointment of  an  executor  made  in  a  foreign 
state.  His  powers  stop  at  the  boundaries  of 
the  state  in  which  he  is  appointed.  Gregory 
V.  McOonnick,  120  Mo.  657,  25  S.  W.  665.  Of 
course,  if  the  foreign  executor  has  acquired 
title  to  property  in  the  foreign  state  and 
brings  It  into  this  state  for  purposes  in  keep- 
ing with  his  appointment,  our  law  respects 
his  title,  but  it  does  so  without  entering  Into 
any  question  as  to  the  validity  of  ills  ap- 
pointment 

"Where  the  legal  title  to  the  intestate's  or 
testator's  chattels  has  been  fully  vested  in  the 
executor  or  administrator,  it  is  obvious  that  he 
may  remove  them,  or  follow  them  into  a  foreign 
jurisdiction  without  forfeiting  or  losing  the 
ownership,  for  the  title  to  personal  pro^ierty 
duly  acquired  by  the  lex  loci  rei  sitae  will  be 
deemed  valid  and  be  respected  as  a  lawful  and 
perfect  title  in  every  other  country."  1  Woer- 
ner's  Am.  Law  of  Adm.  C2d  EA.)  |  162,  p.  893. 

But  plaintiff  is  suing  for  a  debt  owed  by 
Henry  Barton,  deceased,  and  suing  Cells 
Barton  as  executrix,  treating  her  title  to 
be  precisely  and  in  all  respects  the  same  as 
that  of  the  decedent's.  In  other  words, 
plaintiff  is  asking  onr  courts  to  adjudicate 
the  validity  of  Mrs.  Barton's  Texas  appoint- 
ment, for  otherwise  a  Judgment  against  her 
would  bare  no  force  against  the  estate.  Mrs. 
BartMt  could  not  come  here  and  originate 
and  maintain'  a  suit,  as  a  Texas  executrix, 
and  the  corollary  of  that  proposition  is  that 
she  cannot  be  subjected,  in  her  official  capac- 
ity to  a  suit  against  her  in  this  state. 

"No  executor  or  administrator  can,  in  his  of- 
ficial capacity,  originate  or  maintain  an  action 
in  the  courts  of  any  country,  save  that  which 
has  granted  him  letters  testamentary  or  of  ad- 
ministration, without  authority  from  the  coun- 
try in  which  he  brings  the  action;  nor  collect 
rents,  or  in  any  manner  intermeddle  with  the 
property  of  the  deceased  in  such  country.  The 
strict  correlative  of  this  proposition  is  that  no 
executor  or  administrator  can  be  subjected  to 
an  action,  in  his  official  capacity,  in  the  state 
or  country,  in  which  he  is  not  recognized  as 
such;  nor  is  he  accountable,  except  in  the 
forum  from  which  he  obtained  his  authority,  for 
assets  collected  in  a  foreign  state  by  virtue  of 
bis  office."  1  Woemer  Am.  Law  of  Adm.  (2d 
Ed.)  i  160,  p.  889.  ' 

In  short,  the  powers  and  liabilities  of  an 
executor  or  administrator,  so  far  as  his  rep- 
resentation of  the  estate  or  his  standing  In 
the  shoes  of  the  deceased  Is  concerned,  are 
confined  to  the  boundaries  of  the  state  in 
which  aodOi  execator  or  administrator  Is  ap- 
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pointed.  Plaintiff  bas  a  dalm  against  the 
estate  whlcb  on  its  face  originated  in  Texas 
and  there  is  nothing  which  prevents  him  from 
asserting  that  claim  in  Texas.  Instead  of 
doing  ttiis,  plaintiff  waits  until  the  execu- 
trix sends  estate  property  to  market  out  of 
the  state  In  due  course  of  business,  and  then 
brings  an  attachment  suit  in  the  state  where 
the  property  has  been  sent,  asking  either 
that  a  Judgment  be  rendered  against  execu- 
trix, or  that  the  property  be  ordered  turned 
over  to  an  ancillary  administrator  to  be  ad- 
ministered by  it  in  another  fornm,  although 
the  property  has  already  been  reduced  to  the 
possession  of  the  first  administrative  officer, 
the  executrix  aforesaid,  and  can  be  made  to 
satisfy  the  claims  against  the  estate  in  the 
Jurisdiction  governing  that  estate.  If  the 
property  be  not  property  of  the  estate  but 
partnership  property,  which  the  answer  of 
the  garnishee  alleges,  and  which  plaintiff  did 
not  deny,  but  in  lils  petition  admits  that 
such  may  be  the  case  since  it  asks  that  the 
extent  of  the  estate's  Interest  be  ascertained, 
then  partnership  property  Is  levied  upon  by  a 
foreign  court  to  enforce  an  Individual  claim 
against  the  estate  of  one  of  the  partners. 
But,  without  regard  to  whether  the  property 
is  partnership  assets  or  not,  we  do  not 
think  the  court  has  power  to  entertain  and 
enforce  a  suit  of  this  character.  To  say  that, 
when  an  executrix  has  shipped  property  of 
the  estate  to  another  JurlsdlcticHi  for  sale  on 
the  market,  a  creditor  In  the  latter  Juris- 
diction can  either  attach  it  or  have  an  ancil- 
lary administrator  appointed  and  the  prop- 
erty taken  away  from  the  first  administra- 
tive officer  to  satisfy  that  creditor's  demand, 
when  there  is  nothing  to  prevent  the  creditor 
from  enforcing  his  claim  In  the  state  where 
the  property  and  the  demand  originated,  is  to 
open  the  door  to  much  confusion  and  to  disre- 
gard the  territorial  limitations  heretofore 
recognized  as  existing  upon  the  powers  and 
liabilities  of  executors  and  administrators. 
The  results  likely  to  follow  are  much  too 
high  a  price  to  pay  merely  to  accommodate 
the  convenience  of  a  creditor  who  prefers. 
to  sue  in  his  home  forum. 

•[I,  7]  By  the  clear  Intent  of  onr  law  attach- 
ment Is  not  available  against  property  be- 
longing to  an  estate  In  process  of  adminis- 
tration. Barnes  v.  Stanley,  95  Mo.  App.  688, 
loc.  clt  e&i,  69  S.  W.  662;  sections  190, 
2338,  2339,  and  2415,  R.  S.  Mo.  1909.  If  the 
suit  In  the  case  at  bar  can  be  maintained, 
then  the  claim  therein  pleaded  can  be  en- 
forced against  the  estate  of  a  deceased  per- 
son although  there  Is  no  recognition  by  our 
law  of  the  appointment  of  the  foreign  ex- 
ecutrix, and  there  is  nothing  in  our  law  giv- 
ing such  a  forum  as  the  trial  court  in  this 
case  the  power  to  attach  property  of  a  de- 
ceased person's  estate,  and,  strictly  speak- 
ing, there  is  no  property  In  this  state  the 
title  to  which  Is  in  the  estate.    The  title  of 


Mrs.  Barton,  whlCh  this  state  will  In  any 
event  recognize,  is  the  title  arising  from 
the  fact  of  her  possession  of  the  property 
previous  to  and  at  the  time  It  came  into  the 
state,  and  not  that  arising  from  the  validity 
of  her  appointment  as  executrix.  The  debt 
for  which  plaintiff  sues  is  not  one  contracted 
by  executrix,  but  one  arising  by  contract 
between  plaintiff  and  deceased.  Hence  the 
liability  of  the  executrix  as  to  such  a  debt 
extends  no  further  than  the  boundaries  of 
the  state  where  she-  was  appointed  and  de- 
rives her  authority. 

We  are  of  the  opinion  that  the  Judgment 
of  the  trial  court  was  right,  and  that  It  should 
be  affirmed.    It  Is  so  ordered.    All  concur. 


SMITH  et  al.  v.  SMITH. 

(Kansas  City  Court  of  Appeals.     Missouri. 

July  3,  1916.     Rehearing  Denied 

Oct  2,  1916.) 

1.  judomknt  «=>668(1)  —  conolusivekesb  — 
Subsequent  Attack. 

Where  the  sons  of  testator  sued  to  construe 
his  will,  all  parties  having  any  interest  in  the 
determination  being  made  parties,  and  plain- 
tiffs acquiesced  in  the  decree,  recognizing  the 
validity  of  a  trust  declared  by  the  will,  such  de- 
cree established  the  validity  of  the  trust,  which 
could  not  be  successfully  attacked  by  plaintiffs 
in  suit  against  their  mother's  estate,  after  her 
death,  to  recover  income  paid  her  by  the  trus- 
tees. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  !g  1181,  1188;  DecJDig.  <S=C68(1).] 

2.  TBUBTB  «=»273— DlSCBBTION  OF  TaUSTEES— 

Right  of  Beneficiary. 
Where  testator  vested  his  property,  consist- 
ing of  a  going  business  and  personalty,  in  trus- 
tees, with  direction  that  they  should  provide 
liberally,  as  had  been  his  wont,  for  his  widow 
and  three  children,  the  children  had  no  absolute 
right  to  a  fixed  and  definite  share  of  the  income 
during  the  continuance  of  the  trust,  but  were 
dependent  entirely  upon  the  Judgment  of  the 
trustees, 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  386;    Dec  Dig.  <&=»273.] 

3.  Wills  «=»687(5)— Tbusts— Tebmination— 
Iniention  or  Testatob  as  to  Disposition. 

Where  a  will  created  a  trust,  in  favor  of 
testator's  widow  and  three  children,  for  10 
years  only,  giving  the  beneficial  interest  sub- 
ject to  the  trustees'  discretion,  to  the  widow 
and  children  during  that  time,  directing  that 
the  trust  cease  at  the  end  of  the  pericS,  but 
making  no  provision  for  the  further  disposition 
of  the  property,  it  gave  the  widow  and  children 
the  entire  title  at  the  end  of  10  years. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1642;  Dec.  Dig.  «=>687(5).] 

4.  Trusts  iS=9359(2)— Testamentabt  Trust— 
Enfoboement  bt  Coubt. 

A  court  of  equity  will  endeavor  to  sustain 
a  teatamaatary  trust  and  carry  out  testator's 
intention,  unless  forbidden  by  some  positive  rule 
of  law;  will  even  supply  deficiencies  in  the  trust 
instrument 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  565;  Dec  Dig.  <8=»350(2).] 

5.  Wills  e=»687(3)— Testamentary  Tbus^- 
Failube  to  Dispose  of  Entibe  E}quitablb 
Inierest. 

The  will  making  no  disposition  of  the  inter- 
est after  termination  of  the  trust,  such  interest 
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devolved  upon  the  widow  and  diildren  by  opera- 
tion of  law  upon  termmation  of  the  trust. 

[Ed.  Note.— For  other  cases,  see  WiUa,  Cettt 
Dv.  i  1040;    Dec.  Dig.  «s>687(3).l 

6w  Trusts  «=»135— "Aonvi  Tbubt." 

A  trust  to  hold  or  manage  testator's  prop- 
erty, consisting  of  a  going  business  and  person- 
al^, and  to  pay  over,  in  the  discretion  of  the 
trustees,  amounts  of  income  for  the  support  of 
testator  s  widow  and  three  children,  was  active. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  ITS;  Dec.  Dig.  «=>135. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Active  Trust.] 

7.  Tbubtb  €=>154— Meboeb  of  Estates. 

A  merger  of  legal  estate  and  equitable  estate 
in  the  subject-matter  of  a  trust  does  not  take 
place  until  the  legal  and  equitable  titles  vest  in 
the  same  person. 

[Ed.  Note.— For  other  cases,  see  Trnsts,  Cent. 
Dig.  i  199;   Dec.  Dig.  «=154.] 

8.  JtrDOMKNT     «=>743(1)— CONCrnSIVKNESS  — 

Pbopebtt  Rights— Joint  Px-ainthts. 
In  suit  by  testator's  widow  and  his  three 
children,  alleging  that  defendant  trustees  held 
a  large  amount  of  property  which  it  was  plain- 
tiffs' wish  to  divide,  praying  that  the  trustees 
be  allowed  to '  submit  their  account  and  that 
the  same  be  approved  and  the  estate  divided,  the 
decree,  dissolving  the  trust  in  favor  of  the  widow 
and  children,  and  decreeing  each  of  the  plain- 
tiffs to  be  the  owner  of  an  undivided  one-fourth 
interest  of  all  of  the  property  owned  by  testator 
at  the  time  of  his  death,  not  thereafter  disposed 
of  by  the  trustees  under  the  will,  settled  the 
extent  of  each  plaintifiTs  rights  in  the  property, 
and  that  the  trustees  had  correctly  distriouted 
income  to  the  widow  and  children  during  the 
trust,  since  the  interests  of  the  parties  were 
necessarily  individual  and  adverse  to  each  other, 
and  it  was  the  chancellor's  duty  to  properly  de- 
termine each  beneficiary's  share. 

[Ed.  Note.— For  other  cases,  see  Jndgment, 
Cent.  Dig.  §8  1253,  1275;  Dec.  Dig.  <8=»748(1).] 

9.  Judgment  iS=3713(1)— Mattebs  Concluded 
—Rights  Involved. 

A  court  of  equ!t,v,  which  took  hold  of  a 
case  involving  a  testamentary  trust  to  pass 
upon  the  acts  of  the  trustees,  bad  to  adjudicate 
and  pass  upon  all  equities  and  rights,  such  as 
those  of  the  beneficiaries  in  the  property  upon 
termination  of  the  trust,  and  the  judgment  is  res 
adjudicata  not  only  as  to  issues  pleaded,  but  as 
to  all  that  could  have  been  raised  and  settled. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  1068,  1234r-1237,  1239;  Dec.  Dig. 
<8=>718(I).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Joseph  A.  Gutbrle,  Judge. 

Suit  by  George  C,  Smith  and  Irving  H. 
Smith  against  Irving  H.  Smith,  as  executor 
of  the  last  will  and  testament  of  Mattie  Hed- 
dens  Smith,  deceased,  wherein  the  Fidelity 
Trust  Company  was  appointed  to  defend. 
From  a  judgment  for  defendant,  plaintiffs 
appeal.     Judgment  affirmed. 

Krantboff,  McCIlntock  &  Quant,  dT  Kansas 
City,  for  appellants.  Bowersock,  Hall  & 
Hook  and  Robert  B.  Flzzell,  all  of  Kansas 
City,  for  respondent 

TRIMBLE,  J.  The  suit  herein  Is  in  equity 
for  an  accounting,  brought  by  the  plaintiffs 
against  tbe  estate  of  their  deceased  mother 
to  recover  their  part  of  certain  moneys  paid 


to  tbe  mother  from  the  estate  of  plaintiffs' 
father,  George  C.  Smith,  Sr.,  deceased; 
wblcb  moneys,  plaintiffs  say,  are  in  excess  of 
the  amount  to  wUch  sbe  was  entitled. 

George  C.  Smith,  Sr.,  died  February  4, 
1906,  leaving  a  widow,  Mattie  Heddens 
Smith,  and  three  children,  Irving  H.,  George 
C,  Jr.,  and  Catherine  H.  He  left  a  will, 
dated  February  S,  1906,  which  contained  the 
following  provisions: 

"I  am  a  stockholder  in  the  Smith-McCord 
Townseud  Dry  Goods  Company,  a  corporation 
doing  business  in  Kansas  City,  Missouri.  This 
is  a  large  and  profitable  business,  and  it  is  my 
wish  and  desire  that  it  should  be  so  continued 
for  the  benefit  of  my  family:  and  to  that  end 
I  will  and  devise  to  a  board  of  trustees  composed 
of  my  beloved  wife,  Mattie  Heddens  Smith,  my 
brother,  J.  Woodson  Smith,  and  my  nephew, 
Leon  Smith,  all  of  my  interest  in  said  corpora- 
tion, and  all  my  interest  in  any  other  property 
that  I  may  anywhere  own,  to  be  held  by  them 
for  a  iwriod  of  ten  years  from  my  death,  and  I 
desire  that  they  shall  have  full  power  and  au- 
thority to  deal  with  all  of  such  property  in  such 
way  as  may  be  deemed  by  them  for  the  best 
interest  of  my  wife  and  chUdren.  It  is  my  will 
that  none  of  said  trustees  be  required  to  give 
any  bond,  but  I  have  in  each  of  them  tbe  great- 
est confidence  and  wish  that  they  should  manage 
said  property  without  any  incumbrance  what- 
ever. 

"I  want  my  wife  and  children  to  be  fully  and 
liberally  provided  for.  I  do  not  name  any 
amount  to  be  paid  out  by  my  said  trustees  for 
that  purpose,  but  I  wish  that  tbe  matter  shall 
be  left  entirely  to  my  said  trustees,  and  it  is  my 
wish  that  they  should  support  my  wife  and  chil- 
dren in  the  same  manner  that  I  have  been  in  the 
habit  of  doing  in  my  lifetime;  and  I  wish  them 
to  exercise  their  judgment  in  the  education  of 
my  two  children  who  are  still  minors,  and  ex- 
pend such  sums  of  money  as  they  may  deem 
necessary  in  the  furtherance  of  the  education  of 
tbe  two  said  minors,  and  in  dealing  with  my 
wife  and  children  I  wish  my  said  trustees  to  b« 
governed  in  all  respects  as  they  hare  observed 
has  been  my  habit  during  my  lifetime." 

Tbe  will  was  duly  probated,  and  the  trus- 
tees named  in  the  above-quoted  clauses  there- 
of immediately  took  charge  of  said  estate, 
managed  the  same,  collected  tbe  income 
therefrom,  and,  from  time  to  time,  made 
payments  out  of  said  income  to  the  widow 
and  children. 

At  the  time  of  the  execution  of  the  will 
and  of  testator's  death,  his  son  Irving  was 
21  years  old;  George  C.,  Jr.,  was  17;  and 
Catherine  H.  was  12.  Tbe  widow,  together 
with  Irving  and  Catherine,  was  living  in  the 
family  residence  in  Kansas  City,  and  George 
C,  Jr.,  was  at  Yale,  returning  home,  how- 
ever, during  vacations.  This  arrangement 
continued  for  a  time,  except  that  Cetlierine 
went  to  Rosemary  College  at  Greenwich, 
Conn.  B'inally,  the  mother  gave  up  tbe 
household  at  Konsas  City,  and  she  and  Cath- 
erine spent  much  time  elsewhere,  while  the 
two  Bons  engaged  in  business  in  said  city, 
living  in  establishments  of  their  own  separate 
and  distinct  from  that  of  the  mother  and 
Catherine.  MHiIle  the  different  members  of 
testator's  family  were  tbus  living  to  them- 
selves, the  trustees  paid  to  the  mother,  from 
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the  Income  of  said  estate,  snma  of  money 
'Which  in  gross  amounted  to  more  than  one- 
fourth  of  the  total  amount  paid  to  the  widow 
and  children.  Strictly  speaking,  the  petition 
does  not  charge  that  the  mother  got  more 
than  one-fourth  of  the  total  amount  paid  to 
aU  the  beneficiaries.  In  reality,  it  charges 
that  the  sums  paid  to  the  mother  were  ex- 
pended by  her  In  the  support  and  mainte- 
nance of  herself  and  her  daughter  Catherine, 
and  that  these  sums  were  "largely  la  excess 
of  one-fourth  of  the  total  amount  paid  to 
Mattle  Heddens  Smith  and  the  plaintiffs." 
If  the  amounts  paid  to  the  mother  were  used 
for  the  support  of  herself  and  Catherine,  so 
that  the  latter  did  not  herself  draw  support 
from  the  fund,  then  the  charge  that  the 
sums  so  paid  to  the  mother  exceeded  one- 
fourth  of  the  total  amount  paid  to  the  moth- 
er and  the  two  sons  would  not  state  a  cause 
of  complaint  on  the  part  of  the  sons,  since, 
before  they  could  object  to  payments  made 
for  the  support  of  two  of  the  four  beneficia- 
ries, such  payments  would  have  to  exceed 
one-half  of  the  total  amount  paid.  Inasmuch 
however,  as  no  point  is  made  on  this,  we 
assume  that,  in  reality,  Catherine  herself 
received  support  from  the  income  of  said 
estate,  and  that,  in  addition  thereto,  the 
mother  received  for  herself  more  than  one- 
fourth  of  the  total  income.  All  parties  tried 
the  case  upon  that  theory,  and  we  will  so 
regard  it 

The  trustees  did  not  divide  the  Income  In- 
to four  equal  portions  and  make  payments 
to  the  widow  and  children  in  equal  shares. 
They  regarded  the  Income  as  one  fund,  and, 
out  of  it,  they  paid  to  the  respective  mem- 
bers of  the  testator's  family  such  sums  as  the 
tru&tees.  In  good  faith,  thought  proper  and 
necessary  to  fully  and  liberally  provide  for 
and  support  each  of  said  beneficiaries  in  a 
style  and  manner  in  keeping  with  their  sta- 
tions in  life  and  wltb  a  due  regard  for  their 
respective  individusU  needs. 

It  is  not  charged  that  the  payment  to  the 
mother  of  more  than  one-fonrtti  of  the  in- 
come was  made  in  bad  faith.  Nor  is  it  al- 
leged that  the  sums  paid  to  her  exceeded  the 
amount  whl<;h.  In  reascHi  and  good  judgment, 
a  woman  of  her  age,  station  in  life,  and 
accnstomedmannerof  living,  should  have  re- 
ceived out  of  a  trust  created  for  the  purpose 
of  making  a  full  and  liberal  provision  for 
each  of  the  beneficiaries.  It  is  alleged,  how- 
ever, that  sums  of  money,  in  excess  of  the 
sums  paid  to  either  of  the  two  sons,  were  paid 
to  and  received  by  the  mother  upon  the 
theory  that  it  could  be  disposed  of  as  she  saw 
fit,  and  that  she  used  the  same  entirely  for 
herself  and  daughter,  and  that  "one  of  these 
payments  involved  the  expenses  of  a  trip 
around  the  world,  and  trips'  to  Europe." 

On  December  7, 1909,  a  suit  was  brought  by 
testator's  three  children  (the  one  who  was 
still  a  minor  suing  by  her  guardian),  to  con- 
strue the  will.  A  more  extended  reference 
will  be  made  to  this  suit  later.    On  October 


26,  1912,  the  mother  and  three  children,  the 
latter  being  now  all  of  age,  brought  suit  to 
terminate  the  trust,  and  its  termination  was 
decreed,  and  each  of  the  four  received  an 
undivided  one-fourth  interest  in  the  property 
then  on  hand,  all  as  hereinafter  more  fully 
set  forth. 

Thereafter,  at  some  date  dot  shown  in  the 
record,  the  widow,  Mattle  Heddens  Smith, 
died  leaving  a  will  of  which  Irving  H.  Smith 
was  made  the  executor.  On  November  13, 
1914,  the  present  suit  was  brought  by  the 
two  sons  of  testator  George  C.  Smith,  Sr., 
against  the  estate  of  their  mother,  for  the 
purpose,  as  hereinbefore  stated,  of  recovering 
their  proportion  of  the  excess  above  one- 
fourth  of  the  income  received  by  her  from 
the  trustees  during  the  existence  of  the  trust. 
The  executor  being,  individually,  one  of  the 
plaintiffs',  the  probate  court  appointed  the  de- 
fendant the  Fidelity  Trust  Company  as  ex- 
ecutor to  defend  the  suit. 

If  George  C.  Smith,  Sr.,  had  died  leaving 
no  'Will,  his  'Widow  and  three  children  would 
each  have  taken,  under  the  law,  an  undivided 
one-fourth  interest  in  the  personalty.  Sec- 
tions 332  and  349,  R.  S.  Mo.  1909.  As  to 
the  real  estate,  if  the  widow  elected  to  take 
a  child's  part  therein  under  section  366,  they 
would  have  each  taken  an  undivided  one- 
fourth  absolutely,  or,  If  the  'widow  did  not 
so  dect,  then  et\e  would  have  had  dower 
thoreln  (section  845),  and  the  children  would 
have  taken  an  undi'vided  one-third  In  said 
real  estate  subject  to  said  dower,  which  dow- 
er, of  course,  would  last  only  for  the  life  of 
said  widow. 

It  is  the  contention  of  plaintiffs  that,  while 
tbelr  father's  will  contained  a  devise  of  tes- 
tator's property  in  trust  for  a  period  of  10 
years,  yet,  as  the  'will  said  nothing  about 
what  should  be  done  'with  the  property  at 
the  expiration  of  the  trust  period,  there  was 
no  disposition  of  the  property  by  the  will, 
and  therefore,  under  the  doctrine  of  Peugnet 
T.  Berthold,  188  Mo.  61, 81  S.  W.  874,  immedi- 
ately upon  the  death  of  the  father,  the  title 
to  his  estate  passed,  by  operation  of  law, 
to  his  widow  and  three  children,  vesting  In 
each  of  them  the  title  to  an  undivided  one- 
fourth  interest;  and  that,  consequently,  the 
'Widow  had  no  right  to  receive,  and  the  trus- 
tees had  no  right  to  pay  her,  more  than  one- 
fourth  of  the  Income  therefrom-  The  conten- 
tion Is  also  that,  since  a  will  must  be  con- 
strued in  the  light  of  the  law  existing  at 
the  date  of  its  execution,  and  since  a  testa- 
tor's intention  can  prevail  only  if  in  accord- 
ance with  existing  law,  the  fact  that  the  fa- 
ther may  not  have  intended  that  each  bene- 
ficiary should  be  limited  to  one-fourth  of  sudh 
income,  but,  on  the  contrary,  Intended  that 
the  trustees  in  paying  over  such  income 
could  use  their  own  Judgment  as  to  how 
much  each  should  have,  nevertheless  this  can- 
not be  allowed  to  affect  or  change  the  rights 
which  the  law  gave  to  the  'widow  and  heirs 
upon  tbelr  father's  death.    In  other  worda, 
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plaintiffs  consider  that,  when  their  lather 
died,  his  widow  and  children  each  Immedi- 
ately became  vested,  by  virtue  of  the  law  and 
Independent  of  the  will,  with  the  title  to  a 
fixed  and  certain  Interest  In  the  estate,  to 
wit,  an  undivided  one-fourth,'  and  therefore 
the  trustees,  although  acting  honestly  and  In 
good  faith,  had  no  power  to  give  more  than 
one-fourth  of  the  Income  to  any  one  of  the 
four. 

It  seems  to  us  that  this  position  either  dis- 
regards the  fact  that  the  will  placed  the  prop- 
erty iu  tnist  for  10  years,  or  else  considers 
that  trust  wholly  void.  The  far  greater  por- 
tion of  testator's'  estate  consisted  of  person- 
al property,  and  the  Income  paid  out,  of 
which  complaint  Is  made,  was  personalty. 
There  Is  no  question  but  that  the  will,  by 
Its  terms,  put  testator's  property  Into  the 
hands  of  trustees  for  a  limited  time  and  for 
a  definite  purpose.  So  far  a&'  the  wording 
of  the  will  is  concerned,  it  clearly  created  a 
trust  for  a  term  of  years.  The  will  also 
sought  to  vest  the  title,  during  that  limited 
period,  in  said  trustees  and  gave  them  the 
widest  powers  to  be  exercised  over  that  prop- 
erty in  order  to  carry  out  the  purposes  of  the 
trust.  They  were  Invested  with  "full  power 
and  authority  to  deal  with  all  of  such  prop- 
erty In  such  way  as  may  be  deemed  by  them 
for  the  best  interest  of  my  wife  and  chil- 
dren." One  of  the  testator's  purposes  In 
creating  the  trust  was  to  continue  his  busi- 
ness intact.  For  tliat  and  other  reasons 
testator  in  his  will  said,  "I  will  and  devise" 
said  property  to  said  trustees,  and,  in  addi- 
tion thereto,  invested  them  with  such  wide 
powers  and  full  control  thereover  as  to  re- 
quire the  legal  title  to  be  in  them  in  order 
for  them  to  properly  e-xecute  the  trust,  1 
Lewin  on  Trusts  (1st  Am.  Ed.)  star  p.  213; 
1  Perry  on  Trusts  (flth  Ed.)  S  318;  Lord  v. 
Gomstock,  240  IU.  492,  loc.  dt  500,  601,  88 
N.  B.  1012. 

t1]  Whatever  doubt  might  have  existed  as 
to  the  validity  of  this  trust  (If  there  was  or 
could  have  been  any)  would  seem  to  have 
been  set  at  rest  by  the  decree  in  the  above- 
mentioned  suit  to  construe  the  wilL  The  es- 
tate owned  certain  land  which  all  persons  in- 
terested desired  to  sell.  Ck>nsequently,  on 
December  7,  1909,  testator's  three  children 
brought  a  suit  to  construe  the  will  and  to 
determine  the  powers  of  said  trustees.  The 
defendants  therein  were  Mattle  Heddens 
Smith,  J.  Woodson  Smith,  and  Leon  Smith, 
the  persons  named  as  trustees  In  the  will. 
They  answered  that  the  Intention  of  the  tes- 
tator, as  fully  expressed  In  his  will,  was  that 
all  of  his  property  should,  at  his  death,  at 
once  pass  to  them  as  trustees  for  a  period 
of  10  years,  and  that  during  that  time  they 
should  become  vested  of  the  same  as  trus- 
tees in  all  respects  as  he  was  In  his  lifetime, 
without  restriction  In  the  disposition,  manage- 
ment, and  control  of  said  property,  and  pray- 
ing that,  if  there  was  any  ambignilty  or  uncer- 
tainty in  the  wlU,  It  be  construed  so  as  to  give 


full  force  and  effect  to  the  Intent  of  the  testa- 
tor. On  January  7, 1910,  the  court  rendered  a 
decree  finding  that  It  was  testator's  inten- 
tion to  clothe  said  trustees  with  full  power 
to  hold,  manage,  control,  or  dispose  of  any 
of  his  property,  real  or  personal,  or  tlie  pro- 
ceeds thereof,  as  they  deemed  best  for  bis 
wife  and  children,  and  decreeing  that  said 
trustees  "shall  hold,  manage,  and  control  the 
real  and  personal  property  owned  by  the  said 
George  O.  Smith  at  the  time  of  his  death,  and 
the  proceeds  thereof,  with  full  power  and 
authority  in  the  said  defendants  as  trustees 
to  sell,  assign,  transfer,  or  convey  any  real 
or  personal  prc^erty  owned  by  the  said 
George  C.  Smith  at  the  time  of  bis  death, 
as  well  as  any  property  which  shall  come  in- 
to the  hands  of  or  be  conveyed  to  tbe  defend- 
ants as  trustees  under  said  will,  and  that 
such  power  shall  continue  until  the  4tb  day 
of  February,  U916." 

It  was  further  decreed  that: 

"On  the  4th  day  of  February,  1916,  said  trus- 
tees shall  make  dispoBition  of  the  trust  fond  or 
property  then  in  their  hands  as  aforesaid,  to 
the  defendant  Mattie  Heddens   Smith,  and  the 

Slaintiffg    herein    according    to    the    statute   of 
escents   and   distribution  of  the   laws   of   the 
state  of  Missouri." 

The  land  described  In  that  suit  was  duly 
sold  by  the  trustees,  and  the  proceeds  were 
turned  into  the  trust  and  finally  distributed 
to  the  widow  and  children  upon  the  diasoln- 
tion  of  the  trust. 

The  validity  of  the  trust  was  necessarily 
upheld  by  the  decree  construing  the  will  as 
giving  the  trustees  "full  power  to  hold,  man- 
age, and  control"  all  of  said  property  and  its 
proceeds,  "with  full  power  and  authority" 
in  them  "as  trustees  to  sell,  assign,  transfer, 
or  convey"  "any  real  or  personal  property 
owned  by  the  said  George  O.  Smith  at  the 
time  of  his  death,  as  well  as  any  property 
which  shall  come  Into  the  hands  of  or  be  con- 
veyed to  the  defendants  as  trustees  under 
said  will."  The  plaintiffs  In  the  suit  at  bar 
brought  the  suit  to  construe  the  will,  and 
everybody  having  any  Interest  in  the  de- 
termination thereof  was  made  a  party  there- 
to. Plaintiffs  acquiesced  In  the  decree,  and 
It  became  final  and  binding.  It  would  seem 
that,  under  all  these  circumstances,  it  must 
be  held  that  the  will  created  a  trust  for  10 
years,  and  that  it  vested  the  legal  title  to  all 
of  testator's  property  In  the  trustees  for 
that  period  of  time. 

[2]  If  the  legal  title  was  in  the  trustees 
during  that  time,  then  of  course  it  was  not  In 
the  widow  and  children,  and  could  not  have 
been.  The  equitable  or  beneficial  Interest, 
however,  was  in  them,  and  the  will  Itself 
dealt  with  that  Interest  by  providing  that 
the  Income  be  used  for  their  benefit  during 
the  continuance  of  the  trust.  The  amounts 
paid  out,  of  which  complaint  is  made,  were 
paid  while  that  trust  was  In  force.  Now, 
at  that  time,  the  equitable  interests  of  the 
respective  beneficiaries  were  subject  to  the 
operation  of  the  trust.    No  Individual  bene- 
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ciary  could  bare  demanded  or  laid  claim  to 
ay  specific  share  in  the  income.  It  waa 
>r  a  "full  and  liberal"  provision  for  all  of 
lem.  Testator  expressly  refused  to  name 
ay  amount  to  which  the  trustees  should  be 
mited,  but  left  the  matter  entirely  to  their 
ood  Judgment,  expressing  the  wish  that  they 
'ould  support  the  wife  and  children  in  the 
line  way  he  had  done  and  to  be  governed  in 
leir  dealings  with  them  as  had  been  his  bab- 
:  during  his  lifetime,  exercising  their  Judg- 
lent  in  the  education  of  the  minor  children 
nd  expending  such  sums  as  tbey  might  deem 
ecessary  for  that  purpose.  It  cannot  be 
nought  that  the  testator  in  his  lifetime  was 
areful  to  see  that  no  one  member  of  bis 
imily  should  receive  more  of  his  income 
tian  another,  or  that  he  intended  that  each 
bould  be  restricted  to  a  definite  share  or 
roportion  of  the  income  during  the  existence 
f  the  trust.  It  was  to  last  for  10  years- 
>ne  of  the  boys  was  of  age,  the  other  ap- 
roacbing  young  manhood.  The  daughter 
[■as  of  tender  years,  while,  the  mother, 
hough  her  age  is  not  given  in  the  record, 
lust  have  been  somewhat,  though  perhaps 
ot  far,  advanced  in  life.  In  the  very  nature 
f  things-  she  would  likely  require  much 
dore  for  due  and  proper  maintenance,  in 
:eeplng  with  her  dignity  and  station  in  life, 
ban  the  others.  In  the  very  nature  of  things, 
oo,  the  children  would  marry  and  set  up  for 
bemselves,  so  that  the  provision  was  not 
aade  for  "the  family"  as  an  entity.  Indeed, 
he  provision  made  for  the  payment  of  the 
nconie  says  nothing  abont  the  family,  but 
efers  to  the  widow  and  children  as  indivldn- 
Is.  During  the  existence  of  the  trust,  there- 
ore,  the  Interests  of  the  beneficiaries  were 
lot  free  and  independent  of  the  trust,  but 
vere  dependent  entirely  upon  the  judgment 
>f  the  trustees,  who,  for  the  time  being, 
tood  in  the  shoes  of  the  father  as  holder 
if  the  purse  strings;  and,  as  stated,  there 
s  no  charge  that  the  discretion  vested  in  the 
Tustees  was  abused  by  the  payments  they 
aade  to  the  mother  out  of  the  income.  Net- 
her did  the  children  have  an  absolute  right 
o  a  fixed  and  definite  share  of  the  income 
luring  the  continuance  of  the  trust.  Brocks 
'.  Reynolds,  59  Fed.  923,  loc  dt  934,  8  C.  G. 
L  370;  Mason  v.  Rhpde  Island  Hospital 
Trust  Co.,  78  Conn.  81,  loc.  dt  84,  86,  61 
^tl.  57,  3  Ann.  Oas.  686;  Carney  v.  Kain,  40 
iV^.  Va.  758,  lot  dt  804,  805,  23  S.  E.  650. 
[3]  Inasmuch  as  the  will  created  a  trust 
'or  the  short  space  of  10  years  only,  less  tban 
'or  the  life  of  any  of  the  benefidarles,  and 
;ave  the  benefidal  Interest  in  the  estate,  sub- 
iect  to  the  discretion  of  the  trustees,  to  the 
vife  and  children  during  that  time,  and  at 
[be  end  of  that  period  the  trust  was  to  cease, 
:he  intention  of  testator  that  his  wife  and 
sbildren  should  have  the  entire  title  at  that 
[ime  is  as  plain  as  if  the  will  had  expressly 
k>  stated.  The  rights  of  the  plaintifTs- here- 
in should  not  be  held  to  be  the  same  as  if 
there  were  no  will.    Testator  did  not  fall  to 


dispose  of  his  properly  to  any  one.  The  will 
gave  the  legal  title  to  his  trustees,  at  least 
for  10  years,  and  expressly  made  the  widow 
and  children  owners  of  the  equitable  title 
during  that  time.  The  wUl  did  not  make 
any  express  dispoaltlon  of  the  property  after 
the  termination  of  the  trust  but  the  neces- 
sary Implication  in  the  will  is  that  the  wid- 
ow and  children  were  then  to  have  the  prop- 
erty free  and  clear  of  the  trust;  and  the 
legal  and  equitable  titles  united  In  the  wid- 
ow and  children,  but  such  union  did  not  take 
place  till  the  trust  terminated. 

[4]  This  view  violates  no  positive  rule  ot 
law.  There  was  nothing  in  the  will  in  the 
nature  of  an  attempt  to  tastoi  upon  an  es- 
tate, given  either  by  the  will  or  by  the  law, 
a  contradictory  limitation  or  restriction. 
Such  an  attempt  would,  of  course,  be  in- 
valid. But  that  is  not  this  case.  The  will 
devised  the  legal  estate  to  the  trustees  for  10 
years,  and  the  equitable  estate  during  that 
period  was  given  to  the  widow  and  cTiil- 
dren,  but  such  equitable  Interest  was  aftected 
by,  and  dependent  upon,  the  sound  discretion 
of  the  trustees.  -  That  is,  the  beneficial  in- 
terest of  the  widow  and  children  during  the 
10  years  was  subject  to  a  valid  and  binding 
trust  We  do  not  understand  that  under  our 
construction  of  the  will.  It  changed  the 
course  of  devolution  of  property  prescribed 
by  law.  It  merely  directs  that  for  a  time, 
the  income  should  be  used  by  trustees  for  a 
certain  purpose  and  in  accordance  with  their 
best  Judgment  unlimited  by  any  limitation 
as  to  amount  And  this  refusal  to  place  a 
limitation  on  amount  refers  as  much  to  the 
amount  used  by  each  as  it  does  to  the  total 
amount,  within  the  limits  which  good  Judg- 
ment and  discretion  would  necessarily  dic- 
tate. A  court  of  equity  will  endeavor  to 
.sustain  a  testamentary  trust  and  carry  out 
the  testator's  Intention  unless  forbidden  by 
some  positive  rule  of  law.  It  will  even  sup- 
ply deficiencies  in  the  trust  instrument 
though  there  are  none  in  the  will  under  con- 
sideration. Orr  V.  Yates,  209  HI.  222,  70  N. 
E.  731.  The  trust  is  clear  and  definite  and 
should  be  deemed  valid.  Holmes  v.  Walter, 
118  Wis.  409,  95  N.  W.  380,  62  I*  R.  A.  986. 
The  trustees  were  not  directed  to  pay  out  the 
income  in  equal  proportions,  but  as  they 
deemed  best.  They  were  authorized  to  use 
their  discretion.  They  were  not  compelled 
to  pay  the  income  in  equal  proportions  if 
their  discretion  dictated  otherwise.  Robin- 
son V.  Bonaparte,  102  Md.  63,  61  Atl.  212; 
Portsmouth  v.  Shackford,  46  N.  H.  423.  Nor 
is  there  any  intimation  In  the  will  that  if 
any  one  of  the  beneficiaries  received  more  of 
the  Income  than  another,  they  should  there- 
after be  equalized. 

[S]  It  is  held  that,  in  cases  where  the  com- 
plete legal  title  is  left  to  trustees  but  no  dis- 
position is  made  of  the  entire  equitable  In- 
terest such  Interest  undisposed  of  goes  to 
the  persons  who  would  take  the  particular 
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t>roperty  In  qneetlon  bad  the  testator  died 
without  a  will.  1  Jarman  on  Wills  (6th  An. 
Ed.)  608 ;  1  Cnderhlll  on  Wills,  }  473 ;  Keat- 
ing V.  Smith,  5  Gush.  (Mass.)  232,  loc.  cit. 
235,  236;  Easterbrooks  ▼.  Tillinghast,  S 
Gray  (Mass.)  17;  Boston  Safe  Deposit  & 
Trust  Co.  V.  Buffum,  186  Mass.  242,  71  N. 
B.  849;  Walton  v.  Draper,  206  Mass.  20,  91 
N.  E.  884;  Lewis  v.  Harrower,  197  lU.  315, 
64  N.  E.  374.  The  will  Of  testator  Smith 
gave  the  legal  title  to  the  trustees  for  a 
term  of  years.  The  equitable  or  benefldal 
title  was,  during  that  time,  given  by  the 
will  to  the  widow  and  children.  There  was 
therefore  no  other  Interest  to  devolve  or  be 
disposed  except  the  Interest  after  the  ter- 
mination of  the  trust,  and  consequently  the 
only  Interest  undisposed  of  was  the  Interest 
after  the  termination  of  the  trust.  This  in- 
terest, thus  undisposed  of,  was  what  devcdved 
upon  the  widow  and  children  by  operation  of 
law,  if  the  will  itself  did  not  imply  that  In 
a  number  of  cases  involving  testamentary 
trusts  the  testator  failed  to  dispose  of  the 
entire  Interest  in  his  property,  and  it  was 
held  that  the  interest  undisposed  of  went 
to  the  heirs  or  next  of  kin  as  intestate  prop- 
erty, subject  to  the  trust.  Dodge  v.  Dodge, 
112  Me.  291,  92  AtL  49;  McElroy  v.  Mo- 
Elroy,  113  Mass.  609;  Bnffinton  v.  Moxam, 
152  Mass.  477,  25  N.  E.  975;  Hlles  v.  Garri- 
son, 70  N.  J.  Eq.  605,  62  Atl.  865 ;  Burke  v. 
O'Brien,  115  App.  Dlv.  574,  100  N.  Y.  Supp. 
1048.  The  Interest  undisposed  of  by  the  will 
was  the  entire  and  complete  title,  legal  as 
well  as  equitable,  after  the  termination  of  the 
trust  The  will  left  no  vacancy  in  the  owner- 
ship of  the  property  during  the  existence 
of  the  trust,  by  virtue  of  which  the  law  step- 
ped in  and  vested  the  entire  title  in  testa- 
tor's heirs  to  the  destruction  of  the  trust 
It  was  not  until  after  the  trust  ceased  that 
the  respective  beneficiaries  could  assert  or 
claim  a  fixed,  definite,  and  certain  Interest 
in  the  property.  Prior  to  that  time  their  in- 
terest was  subject  to  the  trust,  and  the  ques- 
tion whether  the  trustees  properly  executed  It, 
or  whether  they  paid  more  to  one  beneficiary 
than  they  should  have  paid,  depends  upon  the 
extent  of  their  powers  as  ascertained  from 
a  proper  construction  of  testator's  intention. 
But,  as  we  have  hereinbefore  stated,  the  in- 
tention was  to  give  the  trustees  as  wide  pow- 
ers as  the  testator  himself  bad,  and  the  trus- 
tees did  not  wander  beyond  the  extent  of 
their  powers. 

[(,  7]  During  the '  continuance  of  the  trust 
it  was  a*  active  one.  There  was  no  merger 
of  estates  In  the  beneficiaries  until  after 
the  trust  ceased.  A  merger  does  not  take 
place  until  the  legal  and  equitable  titles  vest 
in  the  same  person,  and  even  then  equity 
will  often  refuse  to  recognize  a  merger  which 
might  well  exist  in  law.  1  Perry  on  Trusts 
(6th  Am.  Ed.)  J  847;  16  Cyc.  665;  4  Kent 
102;  2  Pomeroy's  Eq.  Jur.  (3d  Ed.)  |  786. 
This  is  especially  true  where  the  intention  of 
the  creator  of  the  two  estates  was  that  there 


should  be  no  merger.  SmlUi  t.  Roberts,  91 
N.  Y.  470;  Bascom  v.  Smith,  34  N.  Y.  320; 
Wehrhane  v.  Safe  Deposit  etc.,  Co.,  89  Md. 
179,  loc.  clt  188,  42  Atl.  930;  Asdie  v.  Asche, 
113  N.  Y.  232,  21  N.  E.  70;  Moore's  Estate, 
198  Pa.  611,  48  Atl.  884. 

But  whatever  may  be  thought  of  fbe  sonnd- 
ness  of  the  foregoing,  it  is  not  seen  how  the 
claims  of  plaintiffs  herein  can  be  sustained 
in  view  of  the  decree  of  court  rendered  upon 
the  dissolution  of  the  trust ;  nor  do  we  think 
the  terms  of  that  decree  should  be  ignored. 
That  decree  was  rendered  upon  an.d  brought 
about  by  a  bill  in  equity  brought  by  the 
mother  and  the  three  children  on  October  26. 
1912,  after  the  children  were  all  of  age,  and 
after  the  payments  herein  complained  of  were 
made  to  the  mother  by  said  trustees-  In 
this  suit  the  trustees  were  made  defendantSL 
The  bin  in  equity  set  out  the  will  and  alleged 
that  the  defendants  held  a  large  amount  of 
property  which  it  was  the  wish  of  the  plain- 
tiffs to  divide.  It  prayed  that  the  defendants 
be  allowed  to  submit  their  acconnts,  that 
the  same  be  approved,  and  the  estate  divided. 

One  of  the  trustees,  Leon  Smith,  answered 
that  he  had  exclusive  active  change  of  the 
management  of  the  trust  estate,  his  acts  be- 
ing at  all  times  open  to  the  inspection  of  the 
other  trustees,  and  "that  the  various  pay- 
ments and  advances  made  to  the  several 
members  of  the  family  of  George  O.  Smitii, 
deceased,  have  been  made  with  the  knowl- 
edge, approval,  and  ratification  of  the  plain- 
tiffs herein."  He  further  submitted  his  ac- 
count which  showed  the  receipts  and  dis- 
bursements during  the  years  that  the  trust 
had  continued,  and  asked  that.  If  correct 
a  finding  be  made  to  that  effect  He  also 
prayed  that  if  the  trust  be  ternolnated,  the 
plaintiffs  be  requested  to  give  receipts  upon 
^the  distribution  of  the  esta:te,  and  the  trus- 
tees be  discharged. 

The  other  two  trustees  answered  tbat  Leon 
Smith  had  had  charge  of  the  estate,  and 
prayed  that  he  be  required  to  aocoont,  and, 
if  found  correct  the  account  be  approved, 
the  property  divided,  and  the  trustees  dis- 
charged. 

A  referee  was  appointed  on  November  IS^ 
1912,  who  held  hearings,  examined  the  ac- 
counts, found  them  correct  and  recommended 
that  the  trust  be  terminated  and  the  trustees 
discharged. 

On  November  29,  1912,  the  conit  fouid 
that  the  account  filed  by  Leon  Smith  was 
correct  and  that  the  trustees  had  'In  all  re- 
spects faithfully  discharged  the  trust  con- 
fided to  their  care."  The  court  tberenpon 
approved  the  account  showing  the  admlnlstn- 
tion  of  said  trust,  and  decreed  that  the  trust 
created  by  the  said  will  "be  deemed  terminat- 
ed and  at  an  end,  and  that  eadi  of  the  plain- 
tiffs be  decreed  the  owner  of  an  undivided 
one-fourth  interest  in  and  to  all  of  the  prop- 
erty owned  by  George  G.  Smith,  at  the  time 
of  bis  death,  not  thereafter  disposed  of  by 
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he  tmstees  mider  bis  will,  tog«tlier  'with  all 
iddltions  and  accretion^  thereto,  and  es- 
>eciaUy  all  property  now  in  the  possession 
>f  the  defendants  who  are  sued  as  trustees 
)t  the  last  will  and  testament  of  George 
3.  Smith,  deceased."  The  decree  further  re- 
Ited  that: 

"This  order  is  decretal  &  its  nature,  and  is  a 
inal  judgment  to  the  extent  that  it  disposes 
>f  the  matters  hereinbefore  set  out,  the  court 
■eserving  jurisdiction  of  this  cause  for  the 
>urpose  of  hereinafter  entering  an  order  here- 
n  evidencing  the  filing  of  toe  receipts  and 
inally  discharging  the  trustees." 

The  tmstees  thereupon  paid  the  obllgattons 
>f  the  estate  and  delivered  to  each  of  the 
'our  beneficiaries  his  one-fourth  interest 
:Iiereln.  Each  of  said  beneficiaries,  including 
;he  plaintiffs  In  the  case  at  bar,  executed  a 
:«ceipt  which  read: 

"Received  of  J.  Woodson  Smith,  Leon  Smith, 
klattie  Reddens  Smith,  trustees,  my  share  in 
ull  of  the  estate  of  George  C.  Smith,  deceased, 
n  compliance  with  the  order  of  distribution 
lerein  made,  and  I  hereby  acknowledge  that  the 
xustees  have  fully  discharged  their  duties  to- 
vard  me  as  one  of  the  heirs  of  said  George  C. 
Smith  in  respect  to  the  decree  of  this  court 
lerein,  and  have  turned  over  to  me  my  full 
ihare  of  said  estate," 

On  November  80,  1912,  the  trustees  filed 
Jie  receipts  of  all  the  beneficiaries  of  the 
:rust  estate,  and  thereupon  it  was  decreed 
)y  the  court  that  the  trustees  be  discharged 
ind  relieved  from  any  further  duty  or  re- 
iponsiblllty  connected  with  said  trust. 

It  would  seem  that,  ta  this  suit  to  termi- 
nate the  trust,  all  parties  regarded  the  will 
IS  giving  to  each  of  the  beneficiaries  an 
Hjual  Interest  In  the  property  existing  at  the 
:ime  such  trust  was  terminated.  In  other 
jvords,  all  parties.  Including  plaintiffs  here- 
in, clearly  showed  that  they  were  claiming 
ie  property  under  the  will  and  were  not 
claiming  It  by  operation  of  law.  There  Is  no 
evidence  that  the  widow  elected  to  take  a 
:hlld's  part  In  the  realty,  and,  if  she  did  not, 
md  the  parties  were  taking  under  the  law, 
die  would  not  have  been  entitled  to  an  un- 
Jlvided  one-fourth  part  thereof,  and  yet 
:hat  Is  what  she  got.  It  may  be  that.  If  the 
atle  was  in  reality  derived  by  operation  of 
law,  the  mere  fact  that' the  parties  thought 
:hey  were  getting  it  by  operation  of  the  will 
ivould  make  no  difference  in  their  actual 
rights.  But  their  consent  to  and  acquies- 
(rence  In  the  terms  of  the  dissolution  decree 
show  that  they  all  consented  to  accept,  as 
their  respective  shares  In  the  father's  estate, 
the  one-fourth  of  what  remained  at  the  time 
the  trust  was  ended.  In  other  words,  plain- 
tiffs have  recognized.  In  the  most  solemn 
manner,  that  the  interest  they  took  In  their 
father's  estate  was  subject  to  the  trust  which 


his  win  created.  There  does  not  seem  to  be 
any  good  reason  why  the  rights  of  the  par- 
ties should  be  construed  to  be  otherwise  than 
as  subject  to  the  trust,  especially  at  this  late 
date,  and  after  that  view  has  been  recogniz- 
ed, consented  to,  and  acquiesced  in  by  the 
parties  Interested. 

[I,  >]  In  addition  to  what  has  been  said, 
we  are  unable  to  see  why  the  decree  of  the 
Jackson  circuit  court  dissolving  the  trust 
does  not  finally  settle  and  dispose  of  the 
rights  of  plaintiffs  In  the  property  and  set- 
tle the  extent  of  such  rights,  as  well  as  the 
correct  distribution  of  the  Income  by  the  trus- 
tees during  the  time  of  the  trust  Ward  v. 
Ward,  130  App.  Dlv.  27,  114  N.  T.  Supp.  326; 
Pennell  v.  Felch,  65  Kan.  78,  39  Pac.  1023; 
Leavlns  v.  Ewlns,  67  Vt  256,  81  Atl.  297; 
Luscomb  V.  Fintzelberg,  162  Gal.  433,  123 
Pac.  247.  The  Interests  of  the  parties  were 
necessarily  individual;  that  is,  each  was  ad- 
verse to  the  other.  It  was  an  equity  suit, 
and  it  was  the  chancellor's  duty  to  properly 
determine  each  beneficiary's  share.  The 
trustees  had  a  right  to  have  their  action  Ju- 
dicially passed  on,  and  the  court  .of  equity 
having  once  taken  hold  of  the  case  had  to  ad- 
judicate and  pass  npon  aU  equities  and 
Tights.  The  parties  were  sul  generis.  If  the 
over  payments  made  to  the  mother  were 
wrongful,  then  the  other  beneficiaries  could 
have,  in  the  dissolution  and  settlement  suit, 
asked  that  they  be  equalized.  A  Judgment  is 
res  adjudicata  not  only  as  to  the  Issues  that 
were  pleaded  but  also  as  to  all  that  could 
be  raised  and  settled. 

Under  all  the  circumstances,  as  we  view 
the  case,  plaintiffs  are  not  entitled  to  have 
an  accounting,  and  the  circuit  court  did  right 
in  dismissing  their  bill.  We  do  not  think  the 
holding  herein  Is  In  conflict  with  Peugnet  v. 
Berthold,  183  Mo.  61,  81  S.  W.  874.  The 
questions  under  consideration  and  the  char- 
acter of  the  property  were  different.  There 
was  but  one  beneficiary  under  the  trust,  and 
he  was  also  the  sole  heir.  Therefore  there 
could  not  have  arisen  any  question  as  to  dif- 
ferent payments  of  income  to  various  benefi- 
ciaries. Nor  was  there  any  room  for  saying 
that  the  testator  bad  authorized  the  income 
to  go  to  him  in  any  proportion  different  from 
that  which  the  law  gave  him  anyway.  The 
decision  does  nbt  hold  that  a  testator  may 
not  provide  that,  for  a  certain  time  after  his 
death,  the  income  from  his  property  shall  be 
disposed  of  by  trustees  as  their  Judgment 
dictates  without  regard  to  equality  of  dis- 
tribution among  the  beneficiaries,  and  that, 
if  he  falls  to  make  an  express  final  disposi- 

S on  of  his  property,  the  trust  is  invalid  and 
le  powers  of  the  trustee  void. 
The  judgment  is  afllrmed.    All  concur. 
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KISSELL  V.  PITTSBURGH,  FT.  W.  &  O.  BY. 
CO.  et  aL    (No.  12075.) 

(Kansas  City  Court  of  Appeals.    Missonri.    July 
3,  1916.    Rehearing  Denied  Oct.  2,  1916.) 

1.  CABBiEBfi  <S=9e9(5)— Contracts  to  Fttbnish 
Cabs — Actions— Questions  for  Jubt. 

EMdence  held  to  present  a  jury  question 
whether  the  contract  was  to  furnish  cars  at  L., 
on  defendant  carrier's  line,  or  at  N.,  00  miles 
away,  at  point  of  plaintiff  shipper's  business  and 
point  of  loading. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  238;   Dec.  Dig.  «=»69(5).] 

2.  Cabriers  «=>66  —  CoNTBACTS  to  Fubnisii 
Cabs— Consideration. 

The  carrier's  promise  to  furnish  cars  and  the 
shipper's  agreement  to  route  shipments  by  the 
carrier's  lines  are  a  sufficient  mutual  considera- 
tion to  support  the  contract,  even  if  the  cars 
were  to  be  furnished  at  a  point  50  miles  from  the 
carrier's  lines. 

lEA.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  221 ;  Dec.  Dig.  <S=>66.] 

3.  Carbiebs  €=>69(5)— Contbacts  to  F^torish 
Ca-bs— Actions — Questions  fob  Jubt. 

Where  cars  were  frequently  furnished  to 
plaintiff  at  his  place  of  business  at  N.,  50  miles 
from  the  carrier's  line,  and  the  carrier  agreed  to 
furnish  him  cars,  the  court  cannot  say,  as  a  mat- 
ter of  law,  that  the  carrier  was  bound  only  to 
furnish  the  cars  at  L.,  the  nearest  point  on  its 
lines  to  N.,  or  that  there  was  no  meeting  of  the 
minds. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  238;   Dec  Dig.  «=>69(5).] 

4.  Carriers  «=>66%— Contbacts  to  Fubnish 
Oars— Guaranty. 

Where  the  carrier  agreed  to  furnish  cars  to 
the  shipper,  whose  place  of  business  was  at  N., 
50  miles  from  the  carrier's  nearest  line  point, 
no  guaranty  of  delivery  at  N.  was  necessary  on 
which  to  base  liability  for  failure  to  deliver. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  J  223 ;  Dec,  Dig.  €=>06%.] 

5.  Cabbibbs  «=»66  —  Contbacts  to  Fubnish 
Cabs— Point  Not  on  Own  Line. 

A  railroad  may  bind  itself  by  contract  to  fur- 
nish cars  at  a  place  not  on  its  own  line,  bat  that 
of  a  connecting  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  221;  Dec  Dig.  <S=>66.] 

6.  Cabbibbs  «=s>47(2)— Contbacts— Powkbs  of 
AOENT — "Oenebai,  Agent." 

A  traveling  fast  freight  soliciting  agent,  so- 
liciting freight  at  points  not  on  the  carrier's 
lines,  is  a  general  agent,  with  power  to  bind  the 
carrier  to  furnish  cars  at  such  points. 

[Ed.  Note.— For  other  cases,  see  Garrien, 
Cent  Dig.  §  137;   Dec  Dig.  «=»47(2). 

For  other  definitions,  see  Words  and  Phrases,' 
First  and  Second  Series,  General  Agent.] 

7.  Principal  and  Agent  9=393  —  Powers  of 
Aoint— "Gbnerai,  Agent." 

A  general  agency  exists  when  there  is  a  dele- 
gation of  authority  to  do  all  acts  connected  with 
a  particular  employment,  and  the  fact  that  the 
authority  of  an  agent  is  limited  to  a  particular 
business  does  not  make  it  special,  as  it  may  be 
as  general  in  regard  to  that  business  as  though 
its  range  were  unlimited. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {§  143-145 ;  Dec  Dig.  <8=993.] 


8.  Carbiebs  ^s»68®  —  Povkrs  or  Aobitt  — 
Evidence. 

Evidence  that  a'  shipper  had  frequently  re- 
quested cars  at  a  point  not  on  the  carrier's  fines, 
and  had  obtained  them  throngh  the  travding 
fast-freight  agent  is  sufficient  to  warrant  the  find- 
ing that  the  carrier,  by  a  course  of  dealing,  bad 
led  the  shipper  to  believe  that  fnmiahing  can 
at  such  point  was  not  unusual,  and  that  the  con- 
tract so  to  famish  than  was  not  beyond  the 
scope  of  the  agent's  authority. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  222,  235-237;  Dec  Dig.  *=>e9(3).) 

9.  Principai,  and  Agent  ®=399— Powkbs  or 
Agent— EviDENCB—" Apparent  Aothobitt." 

The  apparent  authority  of  an  agent,  suffi- 
cient to  bind  the  principal,  is  such  authority  as 
the  agent  appears  to  have  by  reason  of  the  actual 
authority  which  he  does  have. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent.  Dig.  !8  158-161;  Dec  Dig.  «=>99. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Apparent  Anthoiitr.] 

10.  Cabriebs  9=»47(2)— Batificatioit  or  Con- 

TRACfia. 

Where  the  carrier,  not  being  reqaired  by  law 
to  famish  cars  at  a  point  off  its  lines  and  on 
those  of  a  connecting  carrier,  did  so  furnish 
them,  it  ratified  its  agent's  contract  so  to  furnish 
them,  since  it  must  have  known  that  it  famished 
such  cars  under  the  contract,  as'  in  fact  it  was 
doing. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  137;  Dec.  Dig.  <e=>47(2).] 

Appeal  from  Circuit  Court,  Jadcson  Coun- 
ty; Kimbrongb  Stone,  Judge. 

"To  be  officially  reported." 

Action  by  Carson  L.  KisseU  against  the 
Pittsburgh,  Ft  Wayne  &  Chicago  Railroad 
Company  and  another.  Judgment  for  plais- 
tlfl,  and  defendants  appeal.    Affirmed. 

Harkless  &  Histed,  of  Kansas  City,  for 
appellants.  Hal  B.  Lebrecht,  A.  J.  Bolinger. 
and  D.  E.  Black,  all  of  Kansas  City,  for  re- 
spondent 

TBIMBLB,  J.  Plaintiff,  who  Uved  at 
Napoleon,  Ohio,  and  was  engaged  in  dress- 
ing and  shipping  poultry  to  New  York  and 
other  eastern  points,  brought  this  suit  for 
damages  arising  out  of  the  failure  of  the 
defendant  railway  companies  to  furnish  a 
refrigerator  car  at  Napoleon  for  a  shipment 
of  dressed  poultry.  The  cause  of  action 
is  based  upon  a  contract  alleged  to  have  been 
made  by  defendants  with  plaintiff  that  If 
plaintiff  would  route  his  dressed  poultry  over 
defendants'  lines  to  the  east,  they  would 
furnish  at  Napoleon  a  refrigerator  car  on 
each  and  every  Saturday  thereafter,  provid- 
ed three  days'  notice  were  given  through  a 
Mr.  Mullln  that  such  a  car  would  be  used  on 
that  day.  Plaintiff  alleges  that  he  gave  the 
required  three  days'  notice  that  he  would  use 
a  car  oh  Saturday,  October  22,  1910,  and  re- 
quested said  car  for  that  date  and  purpose: 
that,  relying  on  said  contract,  he  killed  and 
packed  a  large  amount  of  poultry,  and  had  it 
ready  for  shipment  on  that  day ;  that  defend- 
ants failed  to  furnish  said  car  on  said  date, 
and  did  not  provide  said  car  until  October 
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54th,  two  days  later;  that  plaintiff  did  not 
jave  facilities  for  keeping  dressed  poultry, 
»rhlch  fact  was  well  known  to  defendant; 
md  that  during  the  time  the  shipment  was 
valtlng  for  a  car  the  poultry  spoiled,  damag- 
ng  plaintiff  in  the  amount  sued  for.  The 
mswer  was  a  general  denial.  The  case  was 
Tied  before  the  court  without  a  Jury,  and 
ludgment  was  rendered  for  the  plaintiff.  De- 
'endants  appealed. 

Napoleon,  plaintiff's  place  of  residence  and 
iblpplng  point.  Is  on  the  Detroit,  Toledo  & 
[ronton  Railroad,  and  not  on  the  defendants' 
system  of  lines.  The  nearest  point  connect- 
Dg  with  the  defendant  lines  is  Lima,  Ohio, 
>ver  50  miles  from  Napoleon.  So  that,  in 
)rder  for  freight  to  get  to  the  defendant 
Ines,  It  must  first  go  over  the  Detroit,  To- 
edo  &  Ironton  Railroad  to  Lima.  There  It 
?ould  be  turned  over  to  the  defendants  for 
carriage  on  to  New  York  and  other  eastern 
joints.  The  Detroit,  Toledo  &  Ironton  Rall- 
•oad,  the  only  road  In  Napoleon,  was  a  short 
Ine,  and  had  but  few  cars.  Plaintiff  had 
encountered  much  difficulty  In  getting  a  car 
jrhen  he  wanted  it.  Dressed  poultry  Is  a 
perishable  product;  and,  of  course,  for  one 
n  plaintiff's  situation,  Tt  was  necessary  that 
I  properly  Iced  refrigerator  car  be  at  Na- 
)61eon  at  the  proper  time.  The  defendants 
instantly  kept  on  hand  at  Lima  a  number 
>f  cars  adapted  to  this  business.  The  ar- 
rangement plaintiff  relies  upon  as  a  contract 
tras  made  between  plaintiff  and  one  H.  M. 
:}ulcksell,  defendants'  traveling  fast-freight 
solicitor.  Tills  arrangement  was  made  at 
plalntUTs  place  of  business  In  Napoleon  after 
?ald  traveling  freight  agent  had  learned  of 
plaintiff's  situation  and  of  the  difficulty  he 
!iad  experienced  in  getting  a  car  when  It  was 
ivanted.  TJnder  the  arrangement  plaintiff 
w&a  to  notify  Mullin,  the  Detroit,  Toledo  & 
[ronton  station  agent  at  Napoleon,  that  he 
irould  need  a  car  and  when  he  wanted  It 
The  agent  at  Napoleon  would  notify  de- 
fendants' station  agent  at  Lima,  and  upon 
receipt  of  this  notice,  defendants  would 
furnish  a  car  projierly  prepared  and  Iced 
For  the  shipment.  The  arrangement  was 
entered!  into  some  time  in  August,  1910. 
rhereafter,  and  up  until  the  22d  day  (rf 
October,  1910,  plaintiff  regularly  obtained 
i  car  at  Napoleon  every  Saturday  in  this 
tray,  and  routed  It  over  defendants'  lines 
is  he  agreed  to  do.  The  facts  In  refer- 
ence to  the  car  wanted  on  October  22,  1910, 
are  as  follows:  On  Tuesday,  October  l.S. 
1910,  plaintiff,  following  the  usual  program 
ander  the  arrangement,  notiQed  Mullin,  the 
Detroit,  Toledo  &  Ironton  Agent  at  Napoleon, 
that  he  would  want  a  car  on  the  22d.  Mullin 
telephoned  the  order  to  defendant's  agent  at 
Lima.  According  to  defendants'  evidence, 
this  order  was  received  at  Lima  some  time 
in  the  afternoon  of  Friday,  October  21st 
The  defendants  Iced  a  refrigerator  car,  and 
delivered  it  to  the  Detroit,  Toledo  &  Ironton 
Railroad  at  11  p.  m.  of  the  same  day.    TJnder 


ordinary  conditions  the  car,  turned  over  at 
that  hour  to  the  Detroit,  Toledo  8c  Ironton 
at  Lima,  should  have  been  delivered  at 
Napoleon  by  noon  of  October  22d,  but  was 
not  started  out  of  Lima  by  the  Detroit,  To- 
ledo &  Ironton  Railroad  until  7 :30  a.  m.  Sun- 
day October  23d.  According  to  all  the  evi- 
dence It  did  not  arrive  In  Napoleon  until 
Monday  the  24th,  and  during  this  delay  from 
the  22d  to  the  24th  the  poultry  deteriorated. 
It  win  thus  be  seen  that  there  la  no  evidence 
that  the  defendants  failed  to  Ice  and  furnish 
a  car  at  Lima  In  time  for  the  Detroit,  Toledo 
&  Ironton  Railroad  to  get  the  car  to  Napo- 
leon when  needed.  All  that  plaintiff's  evi- 
dence shows  Is  that  the  car  did  not  reach 
Napoleon  until  the  24th,  and  defendants'  evi- 
dence Is  that  this  was  the  fault  of  the  D» 
troit,  Toledo  &  Ironton  Road. 

The  defendants'  contention,  therefore.  Is 
that  they  are  not  liable,  for  the  reason  that 
the  arrangement  their  traveling  fast-freight 
solicitor  made  with  plaintiff  was  not  a  con- 
tract whereby  defendants  would  deliver  cars 
at  Napoleon,  but  only  that  they  would  turn 
them  over  to  the  Detroit,  Toledo  &  Ironton 
Railroad  at  Lima  for  plaintiff  to  use  when- 
ever they  reached  Napoleon.  Defendants  also 
contend  that,  even  If  the  arrangement  be  con- 
strued as  a  contract  to  deliver  cars  at  Na- 
poleon, still,  as  this  Is  a  point  not  on  the 
defendants'  lines,  their  traveling  fast-freight 
soliciting  agent  had  no  authority  to  bind  the 
defendants  to  such  a  contract. 

[1,2]  Taking  up  the  first  contention,  name- 
ly, that  the  contract  was  not  for  a  delivery  at 
Napoleon,  we  think  this  was  a  question  for 
the  trial  court,  sitting  as  a  Jury,  to  deter- 
mine. The  contract  asserted  by  plaintiff  Is 
that  the  defendants  agreed  that,  if  he  would 
route  his  shipments  over  their  lines,  they 
would  furnish  him  cars  when  notified  three 
days  In  advance;  that  notice  to  be  given 
to  the  agent  at  Napoleon.  Plaintiff  perform- 
ed his  part  of  the  agreement  by  routing  his 
cars  over  their  lines  and  by  giving  the  prop- 
er notice  that  he  wanted  the  car  in  question. 
There  was  thus  a  mutuality  to  the  contract 
and  a  sufficient  consideration  to  support  the 
undertaking.  Baxley  v.  Tallassee  R.  Co., 
128  Ala.  183,  loa  clt  189.  190,  29  South.  451 ; 
Gulf,  etc.,  R.  Co.  V.  Combes  (Tex.  Civ.  App.) 

80  S.  W.  1045.  The  mutual  and  reciprocal 
promises  of  the  parties  were  not  only  a  suffi- 
cient consideration  therefor,  but  they  were 
evidence  tending  to  prove  a  contract  to  fur- 
nish the  cars  at  Napoleon.  Baker  v.  Kansas 
City,  etc.,  R.  Co.,  91  Mo.  152,  3  S.  W.  486; 
aark  V.  Ulster  &  D.  R.  Co.,  189  N.  T.  93, 

81  N.  E.  766,  13  L.  R.  A.  (N.  S.)  164,  121  Am. 
St.  Rep.  848,  12  Ann.  Cas.  883.  That  there 
was  mutuality  In  and  a  consideration  for  the 
contract  and  that  Napoleon  was  the  place 
where  the  cars  were  to  be  furnished,  can  be 
seen  from  plaintiff's  evidence  as  to  what  the 
contract  was.  It  should  be  said  here  that 
his  evidence  was  corroborated  by  other  dis- 
interested witnesses,  and  that  defendant  of- 
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fered  no  evidence  to  contradict  It.    Tbat  evi- 
dence was,  in  part,  as  follows: 

"Some  time  in  1910,  beginning  the  poultry  sea- 
son, there  was  some  delay  in  cars ;  I  asked  him 
what  arrangement  I  might  make  to  overcome 
this  difficulty  In  the  delay  of  cars ;  he  said:  'Ar- 
range a  standing  order,  make  shipments  and  load 
out  and  have  a  standing  order  that  you  will  load 
oat  each  and  every  Saturday  long  as  you  have 
car-lot  business  up  until  the  time  you  see  you 
haven't  car-lot  business  enough  coming,  and  we 
wiU  take  care  of  you  with  a  pickup  car.'  At 
this  particular  time  we  was  using  full  car  and 
pickup  car  also." 

Again,  when  asked  to  state  fnlly  and  pat^ 
ticnlarly  all  that  was  said  and  done  at  the 
time  the  arrangement  was  entered  into  be- 
tween the  plaintiff  and  Quicksell  represent- 
ing the  defendants,  plaintiff  testified: 

"Along  in  August,  1910,  be  called  at  my  office. 
I  had  been  having  trouble  getting  refrigerator 
cars  at  any  particular  time  1  wished  them.  Mr. 
Quicksell,  who  first  visited  my  place  of  business 
soliciting  business  for  the  Pittsburgh,  Ft  Wayne 
&  Chicago  Railroad  Company  and  the  Pennsyl- 
vania Railway  Company,  and  I  talked  this  mat- 
ter over  in  detail.  I  told  him  that  after  the  poul- 
try was  packed  ready  for  shipment  that  I  had 
no  accommodation  for  refrigeration  for  these 
poultry  to  keep  them  from  spoiling.  Mr.  Quick- 
sell, after  talUng  the  matter  over  as  to  whether 
I  could  use  a  car  each  and  every  week,  said  if  1 
would  agree  to  use  a  car  each  and  every  week 
routed  over  their  lines  to  New  York  or  other 
Eastern  points,  that  they  would  agree,  and  did 
agree,  to  furnish  a  car  each  and  every  week.  He 
said,  further,  that  this  would  make  the  day  and 
the  time  certain;  tbat  there  would  be  no  mis- 
understanding or  excuses  for  not  furnishing  a 
car  each  and  every  Saturday.  I  then  agreed — 
Q.  What  did  you  tell  him?  A.  I  agreed—  Q. 
Just  say  what  you  told  him,  not  what  you  agreed, 
what  you  told  him.  A.  I  told  him  I  would  use 
his  cars  and  route  them  over  the  Pennsylvania 
line  to  New  York  City  or  other  Eastern  points. 
Q.  What  did  you  tell  him  about  the  acceptance 
ot  that  proposition?  Go  ahead  and  tell  what  yon 
told  Mr.  Quicksell  about  accepting  his  proposi- 
tion? A.  I  agreed —  Q.  Just  what  you  told 
him  J  not  what  you  agreed,  what  yon  told  him. 
A.  I  told  him  I  would  use  his  cars  as  he  request- 
ed, and  route  them  as  he  requested  over  the 
Pittsburgh,  Ft  Wayne  &  Chicago  Railroad  Coot 
pany  into  New  York  City  and  other  eastern 
points.  Q.  On  those  conditions?  A.  On  those 
conditions.  Q.  That  they  have  a  car  here  every 
Saturday?  A.  Yes,  sir.  Q.  Where  did  this  con- 
versation take  place?  A.  In  my  office  in  the 
poultry  house.  Q.  State  whether  or  not,  after 
you  made  this  arrangement  with  Mr.  Quicksell, 
whether  the  defendants  furnished  you  with  a  re- 
frigerator car  on  each  Saturday  thereafter  up 
until  October  22,  1910.  A.  Yes;  the  cars  came 
regularly,  and  were  used  each  and  every  Satur- 
day. Q.  The  cars  were  here  every  Saturday? 
A.  Yes,  sir.  Q.  Up  until  that  date?  A.  Up  to 
this  date." 

He  also  testified  as  to  whom  and  when 
notice  should  be  given  that  a  car  would  be 
needed,  and  that  he  gave  the  notice  for  the 
car  required  on  the  date  aforesaid. 

[3, 4]  But  defendants  say  the  plaintiff  knew 
the  cars  had  to  be  transported  from  defend- 
ants* lines  over  the  Detroit,  Toledo  &  Ironton 
Railroad  to  Napoleon;  that  plaintiff  knew 
Quicksell  was  not  an  agent  of  said  road;  and 
therefore,  although  they  spoke  loosely  of 
Napoleon  aa  the  place  where  the  cars  were 


to  be  foralshed,  yet  the  arrangement  mnst  be 
interpreted  in  the  light  of  the  surroundings, 
and,  considered  In  that  light,  the  contract 
was  nothing  more  than  an  agreement  to  fur- 
nish and  deliver  cars  to  the  Detroit,  Toledo 
&  Ironton  Railroad  at  Lima,  and  not  that 
they  were  to  be  delivered  at  Napoleon.  Bnt 
the  shipment  was  to  be  from  Napoleon ;  that 
was  the  station  where  the  cars  were  needed 
and  were  to  be  used.  It  wonld  do  the  plain- 
tiff no  good  to  know  the  cars  were  prepared 
and  ready  at  Lima  when  they  were  Impera- 
tively needed  at  Napoleon.  It  was  the  place 
in  contemplation  by  the  parties  making  the 
contract.  Consequently,  when  the  iMirties 
agreed  that  the  cars  should  be  delivered  at 
Napoleon,  their  agreement  Is  entitled  to  be 
taken  to  mean  just  what  it  said,  and  not 
something  else.  And,  notwithstanding  the 
surrounding  circumstances,  the  court,  sitting 
as  a  Jury,  would  be  Justified  In  finding  that 
the  agreement  and  intention  was  to  famish 
cars  at  Napoleon.  Plaintiff  testified  tbat  a 
large  number  of  cars,  prior  to  the  arrange- 
ment, were  furnished  at  Napoleon  by  de- 
fendants upon  request  of  plaintiff  made 
through  Mr.  Quicksell.  And  defendants' 
agent  at  Lima  testified  that  such  cars  had 
been  furnished  at  Napoleon  by  the  defend- 
ants. Now,  the  plaintiff,  while  be  knew  the 
Detroit,  Toledo  &  Ironton  was  a  railroad  sep- 
arate and  distinct  as  a  corporate  entity  from 
the  defendants,  was  not  aoqnalnted  with  any 
traffic  arrangement  the  Detroit,  T<dedo  A 
Ironton  had,  or  may  have  had,  with  the 
defendants;  and  defendants  offered  no  evi- 
dence upon  that  subject  Consequently  It 
cannot  be  said  by  us,  as  a  matter  of  law, 
that  itlalntlff  must  be  conclusively  deemed  to 
have  known  that  the  agreement  did  not 
mean  a  delivery  at  Napoleon.  Nor  can  we 
say  there  was  no  meeting  ot  minda  In  that 
regard.  Def^dants  sifiy  there  la  nothing  in 
the  contract  guaranteeing  that  cars  wonld 
be  at  Napoleon.  The  answer  to  this  Is  that 
if  the  agreement  was  to  have  cars  at  that 
point,  there  Is  no  necessity  for  a  guaranty 
in  order  to  base  liability  upon  a  failure  to 
perform  the  contract 

[E]  The  fact  that  the  cars  were  to  be  fur- 
nished at  a  place  not  on  the  defendants' 
line,  but  on  the  line  of  a  connecting  carrier, 
did  not  compel  the  trial  court  nor  does  it 
require  us,  to  construe  the  contract  as  defend- 
ants would  have  It  interpreted.  "It  is  compe- 
tent for  a  railroad  company  to  bind  Itself  by 
contract  to  fomiah  cars  at  a  place  not  on  its 
own  line,  but  that  of  a  connecting  carrier." 
1  Michle  on  Carriers,  i  714,  p.  441.  In  Mis- 
souri, etc,  R.  Co.  V.  Kyser  A  Sutherland,  38 
Tex.  av.  App.  355,  87  S.  W.  389,  the  gist  of 
plalntlfrs  action  was  the  breach  of  a  con- 
tract of  defendant  to  furnish  cars  for  the 
shipment  of  cattle  from  Waggoner,  Ind.  T., 
to  Martin,  Tex.  Waggoner  was  not  on  the 
defendant's  line.  A  judgment  In  pUintUTs 
favor  was  affirmed,  the  court  saying: 


Digitized  by 


Google 


Mo.) 


KISSEIX  T.  PITTSBURGH,  FT.  "W.  A  0.  BT.  00. 


tl21 


"Notwithstanding  the  fact  that  Waggoner  waa 
not  on  the  defendant's  line  of  railway,  we  bold 
that  It  waa  competent  for  the  defendant  to  bind 
itself  by  contract  to  farnish  cars  at  that  place. 
Waggoner  was  on  the  line  of  another  railway 
with  which  the  defendant's  road  connected,  and 
orer  which  the  cattle  were  shipped.  Such  being 
the  conditions,  we  see  no  reason  why  the  defend- 
ant could  not  make  a  valid  contract  to  furnish 
cars  at  Waggoner." 

It  f oUowa,  fiom  what  has  been  said  herein, 
tbat  we  are  wittaont  authority  to  disagree 
with  the  trial  court  In  its  finding  that  the 
contract  was  for  a  delivery  of  cars  at  Napo- 
laon. 

[(,7]  We  now  take  up  defendants'  other 
contention,  namely,  tbat  Qnicksell  was  with- 
out authority  to  bind  his  principals  to  fur- 
nish cars  at  a  jralnt  elsewhere  than  on  their 
lines.  Upon  this  branch  of  the  case  it  is  well 
to  recall  that  Qulcksell  was  defendants'  trav- 
ellng  fast-freight  solicitor;  that  he  was  at 
Napoleon,  60  miles  from  his  lines,  to  get 
ftelght  for  defendants ;  tbat  plaintiff  had  no 
knowledge  of  any  limitation  upon  his  au- 
thority (and  here  again  defendants  do  not 
offer  any  evidence  to  show  what  his  author- 
ity was,  or  that  there  were  any  limitations 
thereon);  tbat  there  was  no  other  agent  at 
Napoleon  with  whom  plaintiff  could  contract 
with  defendant  for  cars;  and  that  no  con- 
tracts could  be  made  with  defendants  except 
through  agents.  It  is  unreasonable  to  sup- 
pose that  Qulcksell  would  be  sent  out  with 
power  merely  to  solicit  freight,  and  yet  be 
without  power  to  make  binding  contracts  in 
reference  thereto.  Again,  Qulcksell  was  not 
sent  out  to  solicit  a  particular  shipment,  but 
he  was  sent  to  obtain  freight  contracts  from 
whomsoever  he  could.  He  was  therefore  a 
general  agent  as  to  that  branch  of  defend- 
ants' business.  In  Butler  v.  Maples,  9  Wall. 
7«6,  loc.  eit  778,  774  (IQ  L.  Ed.  822)  it  is  said: 

"The  distinction  between  a  general  and  a  sne- 
eial  agency  is,  in  most  cases,  a  plain  one.  The 
purpose  of  the  latter  is  a  single  transaction,  or 
a  transaction  with  designated  persons.  It  does 
not  leave  to  the  agent  any  discretion  as  to  the 
persons  with  whom  he  may  contract  for  the 
principal,  if  he  be  empowered  to  make  more  than 
one  contract  Authority  to  buy  for  a  principal  a 
single  article  of  merchandise  by  one  contract,  or 
to  buy  several  articles  from  a  person  named,  is 
a  special  agency,  but  authority  to  malce  pur- 
chases from  any  persons  with  whom  the  agent 
may  choose  to  deal,  or  to  make  an  indefinite 
number  of  purchases,  is  a  general  agency.  And 
It  is  not  the  less  a  general  agency  because  it  does 
not  extend  over  the  whole  business  of  the  princi- 

SaL"  "A.  general  agency  exists  when  there  is  a 
elegation  of  authority  to  do  all  acts  connected 
with  a  particular  ♦  ♦  •  employment,  for 
the  fact  that  the  authority  of  an  agent  is  limited 
to  a  particular  business  does  not  make  it  special, 
as  it  may  be  as  general  in  regard  to  that  business 
as  though  its  range  were  onlimited."  2  Corp. 
Juris.  427. 

See^  also,  Austrian  t.  Springer,  94  Mich. 
343,  64  N.  W.  50,  84  Am.  St.  Kep:  350;  Town- 
send  V.  Missouri  Pacific  By.  Co.,  88  Kan.  260, 
128  Pac.  389;  Maher  t.  Moore  (Del.  Super.) 
42  AtL  721.  The  defendants  could  make  con- 
tracts In  reference  to  freight  only  through 
Agents;  and,  unless  there  Is  something  In 
188S.W.-71 


the  nature  of  the  contract  ItaeU  to  warn  a 
reasonably  prudent  man,  having  knowledge 
of  the  nature  and  usage  of  the  business, 
that  it  was  unusual  and  outside  the  scope  of 
the  agent's  authority,  plaintiff  would  have  a 
right  to  presume  that  he  not  only  had  gen- 
eral authority  to  solicit  freight  for  his  prin- 
cipals, but  also  to  make  the  necessary  con- 
tracts in  reference  thereto.  Townsend  v. 
Missouri  Pacific  By.  Co.,  supra;  Missouri 
Faa  By.  Co.  v.  Simons,  6  Tex.  Civ.  App.  621, 
26  S.  W.  906;  Bockford,  eta,  B.  Co.  v.  WU- 
cox,  66  UL  417;  1  Hutchinson  on  Carriers 
(3d  Ed.)  S  460,  p.  496. 

[I]  It  Is  contended,  however,  that  the 
agreement  to  furnish  cars  at  a  point  off  the 
defendants'  line  was  so  unusual  and  out  of 
the  ordinary  tbat  plaintiff  as  a  prudent  man 
should  have  known  that  the  contract  was 
beyond  the  agent's  authority.  But,  the  evi- 
dence is  that  prior  thereto,  the  plaintiff  had, 
through  Qulcksell,  requested  cars  for  use  at 
Napoleon,  and  had  obtained  a  large  number 
of  cars  at  tbat  place  and  in  that  way;  and, 
as  stated,  the  defendants'  witness,  the  sta- 
tion agent  at  Lima,  admitted  that  defendants 
had  furnished  the  cars  at  Napoleon.  This 
evidence  that  the  defendants  had  actually 
furnished  the  cars  at  tbat  point  Is  sufficient 
to  authorize  the  trial  court,  sitting  as  a  Jury, 
to  find  that  defendants,  by  a  course  of  deal- 
ing, had  led  plaintiff  to  believe  that  the  fur- 
nishing of  cars  there  was  not  oaosual  or  ex- 
traordinary, and  atoo  suffldent  to  enable  the 
trial  court  to  infer  that  such  a  contract  was 
not  beyond  the  scope  of  his  authority.  Bock- 
ford, etc,  R.  Co.  V.  Wilcox,  supia;  Missouri 
Pacific  B.  Co.  T.  Simons,  supra;  Austrian  ▼. 
Springer,  supra.  In  the  case  of  St.  Louia, 
Iron  Mountain  8c  Southern  v.  Bosbear,  102 
Tex.  76,  118  S.  W.  6,  the  plaintiff's  cause  of 
action  was  upon  a  breach  of  contract  to  fur- 
nish cars  at  Wills  Point,  which  was  not  on 
the  defendant's  line.  One  of  the  defenses 
was  that  the  contract  was  beyond  the  travel- 
ing freight  agent's  authority.  There  was  evi- 
dence that  other  cars  had  been  furnished  at 
other  points  not  on  defendant's  line,  through 
this  agent.  The  court  held  that  the  question 
of  the  contract  being  made,  the  authority  of 
the  agent  and  the  ratification  of  such  agree- 
ments were  questions  for  the  Jury,  and  that 
the  evidence  was  sufficient  to  Justify  "the 
submission  of  ttie  questions  both  as  to  au- 
thority and  as  to  ratlfleatlon." 

[9]  Defendants  have  dted  a  number  of 
cases  to  show  that  a  station  agent  has  no  au- 
thority to  bind  Its  road  to  carry  beyond  the 
end  of  its  line,  or  to  furnish  cars  at  a  station 
other  than  his  own.  No  doubt  this  last  is 
true,  and  so  also  the  first  (at  least  as  re- 
gards all  shipments  not  within  the  purview 
of  the  Carmack  Amendment).  But  even  in 
cases  where  it  is  held  that  a  station  agent 
cannot  bind  his  principal  to  ship  beyond  the 
end  of  the  line,  the  holding  goes  no  further 
than  to  lay  down  the  rule  that  the  contract 
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Itself  Is  not  Buffldent  to  make  plaintiff's  case. 
The  holding  is  that,  in  addition  thereto,  there 
must  be  "some  evidence  tending  to  prove  that 
the  agent  bad  authority,  express  or  Implied, 
to  enter  into  the  contract  before  It  will  bind 
the  company."  Faulkner  v.  Chicago,  etc., 
R.  Co.,  99  Mo.  App.  421,  loc.  cit.  424,  73  S. 
W.  927.    On  the  same  page  the  court  say: 

"There  may  be  facts  from  which  the  authority 
of  the  agent  to  bind  the  carrier  in  contracts  for 
carriage  beyond  the  end  of  the  line  of  its  road 
may  be  inferred,  as,  for  instance,  from  the  hold- 
ing of  itself  out  as  a  common  carrier  to  a  point 
beyond  the  end  of  its  line,  or  from  the  previous 
dealings  between  the  shipper  and  the  carrier  and 
the  like." 

And  the  authorities  cited  by  defendants 
are  to  the  same  effect  Grover  v.  Missouri 
PacWc  B.  Co.,  70  Mo.  672,  36  Am.  Eep.  444 ; 
Baker  v.  Kansas  City,  etc.,  B.  Co.,  91  Mo. 
162,  3  S.  W.  486;  Turner  t.  St  Louis,  etc., 
B.  Co.,  20  Mo.  App.  632;  Crouch  v.  Louis- 
ville, etc.,  B.  Co.,  42  Mo.  App.  248,  loc.  cit 
250. 

Besides,  there  Is  a  vast  difference  be- 
tween a  station  agent  and  a  traveling  fast- 
freight  soliciting  agent.  The  former's  au- 
thority is  known  to  be  limited  to  his  own 
station.  He  cannot  contract  with  reference 
to  some  other  station.  There  was  no  agent 
of  defendants  at  Napoleon  who  could  make 
contracts,  as  there  was  In  the  Instance  of 
those  cases  where  an  agent  at  one  station 
agreed  to  furnish  cars  at  another.  The  very 
object  and  purpose  of  sending  QuickseU  out 
Into  the  territory  where  plaintiff  was  locat- 
ed was  to  get  freight  c<Hitract8.  How  could 
he  get  them  imless  he  could  agree  with  the 
shipper  to  furnish  facilities  for  the  shipper's 
use?  For  him  to  go  out  and  solicit  freight 
but  have  no  power  to  offer  facilities  or  in- 
ducements to  shippers  to  ship  over  his  roads 
would  render  his  work  futile,  not  to  say  ri- 
diculous. And  in  this  case,  plaintiff's  difU- 
culty  In  getting  cars  at  Napoleon  was  the 
thing  which  the  freight  agent  proposed  to 
overcome  if  plaintiff  would  route  his  cars 
over  the  defendant  lines.  This  was  the  in- 
ducement offered  to  plaintiff  in  order  to  get 
the  business  for  defendants.  And  the  evi- 
dence was  that  the  defendants  kept  a  supply 
of  refrigerator  cars  on  hand  at  Lima  to  be 
used  for  the  purpose.  The  apparent  author- 
ity of  an  agent,  sufficient  to  bind  the  prin- 
cipal, is  such  authority  as  the  agent  appears 
to  have  by  reason  of  the  actual  authority 
which  he  does  have.  Northwest  Thresher 
Co.  v.  EddyviUe  State  Bank,  80  Neb.  377,  U4 
N.  W.  291.  Apparent  authority  is  "such 
authority  as  a  reasonably  prudent  man,  us- 
ing diligence  and  discretion,  in  view  of  the 
principal's  conduct,  would  naturally  suppose 
the  agent  to  possess."  St  Louis  Gunning 
Adv.  Co.  V.  Wauamaker,  115  Mo.  App.  270, 
loc.  cit  205,  90  S.  W.  737.  And  this  is  a 
question  for  the  jury.  Id.  Quicksell  was 
in  a  territory  where  his  lines  had  no  agent 
but  himself  to  make  contracts  as  to  freight 
In  a  case  in  Nebraska  it  was  held  that  a 


soliciting  agent,  in  a  territory  where  his  prin- 
cipal had  no  line,  had  authority  to  make  a 
contract  which  would  promote  the  busineaa 
he  was  looking  after.  "Such  persons,  by  the 
very  nature  of  their  employment  are  repre- 
sented to  the  public  to  have  authority  to  do 
any  act  or  enter  Into  any  contract  for  their 
principal  pertaining  to  the  business  wtddi 
they  have  in  charge,  and  which  has  a  tend- 
ency to  promote  its  successful  conduct" 
Fremont  etc.,  B.  Co.  v.  New  York,  etc.,  B. 
Co.,  66  Neb.  159,  loc.  dt  166,  92  N.  W.  131, 
133  (59  L.  B.  A.  939).  The  only  inducement 
held  out  to  plaintiff  to  route  his  shipmeaita 
over  the  defendants'  lines  was  In  reference 
to  the  furnishing  of  cars  at  the  point  of 
shipment  And  since  Qnldksell  was  there  to 
obtain  such  shipments  and  this  was  an  es- 
sential prerequisite  to  obtaining  them.  It 
would  seem  that  under  all  the  circumstances, 
the  power  to  make  a  contract  for  cars  at  Na- 
poleon was  within  the  apparent  scope  of  his 
authority,  at  least  sufficiently  so  to  afford  the 
trial  court  reasonable  ground  for  its  finding, 
especially  when  it  appears  that  prior  to  the 
time  in  question  cars  were  furnished  at  Na- 
poleon by  defendants,  and  there  is  nothing 
to  show  that  Quicksell  did  not  have  such 
authority. 

[10]  Upon  the  ratification  feature,  defend- 
ants say  there  is  nothing  to  show  that  de- 
fendants knew  they  were  furnishing  the  cars 
at  Napoleon,  but  only  that  they  were  sup- 
plying them  at  Lima.  This  same  point  was 
made  in  St  Louis,  etc.,  B.  Co.  t.  Boshear, 
102  Tex.  76,  loc.  dt  79,  118  S.  W.  6.  But 
the  court  held  that  if  the  cars  had  been  fur- 
nished on  the  defendants'  own  line  the  point 
might  be  good,  for  then  it  could  not  be  in- 
ferred the  cars  were  furnished  upon  the 
agreement  but  since  the  defendant  was  not 
required  by  law  to  furnish  cars  at  a  point 
off  its  line,  the  furnishing  of  such  cars  at 
such  a  point  must  have  been  done  under  and 
by  virtue  of  the  agreement  So  here,  the 
defendants  were  not  required  by  law  to  fur- 
nish cars  at  Napoleon,  and  therefore,  as  they 
did  furnish  them  there,  the  trial  court  was 
Justified  in  finding  that  they  were  furnished 
under  the  contract  As  stated  before,  there 
is  nothing  In  this  case  to  show  that  defend- 
ants could  not  enter,  or  bad  not  entered,  into 
an  arrangement  with  the  Detroit  Toledo  & 
Ironton  Railroad  whereby  the  latter  was  to 
take  defendants'  cars  for  them  to  plaintiff  at 
Napoleon.  In  the  case  of  Nichols  v.  Oregon 
Short  Line,  24  Utah,  83,  66  Pac.  768,  91  Am. 
St  Rep.  778,  the  plaintiff's  case  rested  up- 
on a  station  agent's,  contract  to  furnish  cars 
belonging  to  another  company.  The  court 
held  that  the  contract  to  furnish  such  cars 
was  not  only  proper,  but  that  the  agent  who 
made  the  contract  had  authority  to  do  so  un- 
der the  evidence.  The  remarks  of  the  court 
in  this  case  also  show  that  from  the  well- 
known  methods  in  this  country,  the  shipper 
would  very  reasonably  and  naturally  suppose 
that  such  an  arrangement  between  the  rail- 
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roads  existed ;  hence  there  would  be  nothing 
unnsnal  or  out  of  the  ordinary  In  a  contract 
to  furnish  cars  of  another  company.  Apply- 
ing that  reasoning  to  this  case,  we  think  the 
trial  court,  sitting  as  s  Jury,  could  weU  say 
that  there  was  nothing  so  extraordinary  or 
unusual  In  the  contract  Qulcksell  made  as 
to  warn  plaintiff  he  had  no  authority  to 
make  It 

Being  of  opinion  that  we  are  without  au- 
thority to  disturb  Judgment,  It  Is  accordingly 
affirmed.    The  other  Judges  concur. 


O'TOOLB  ▼.  LOBWENSTBm  et  aL 
<No.  151ia) 

(St  Louis  Court  of  Appeals.     Missouri.    Oct 


API 
i,  1£ 


24,  1916.) 

1.  Appeal  and  Ebbor  «=s»1002  —  Vbbdict  — 
CoNiTJOTiNa>  Evidence— OoKCLUSivKNEsa. 

A  Terdict  on  confilctins  evidence  concludes 
the  matter  in  the  Court  of  Appeals. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3936-3987;  Dec.  Dig.  «=> 
1002.] 

2.  Tbovbb  and  Oonvbbsion  «s»ld— Bioht  or 
Action— TrrLE  and  Possession. 

Where  plaintiff  bought  from  one  of  the  de- 
fendants a  lot  of  concrete  blocks  located  upon 
certain  premises,  except  a  lot  previously  sold  to 
another  party,  by  bill  of  safe  estimating  t&e 
number  of  blocks  at  5,300  and  providing  that,  if 
the  number  was  less,  the  defendant  would  refund 
for  the  shortage,  and  defendant  sold  part  of  them 
to  the  other  defendant,  who  thereafter  removed 
blocks  from  the  premises,  the  plaintiff  had  such 
possession  or  right  of  possession  as  to  maintain 
an  action  for  their  conversion ;  it  bein^  immate- 
rial whether  plaintiff  ultimately  received  more 
than  5,300  blocks. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  $|  119-147;  Dec.  Dig. 
«s»ie.] 

3.  Tboteb  and  Contkbsion  9=se7— Action— 

iNSTBUCTIONa 

In  an  action  for  the  conversion  of  concrete 
blocks,  an  instruction  for  plaintiff  that,  if  de- 
fendant was  the  owner  and  possessor  of  the 
blocks  on  certain  premises  and  sold  certain  of 
them  to  plaintiff  and  put  plaintiff  in  possession 
thereof,  and  that  thereafter  the  other  defendant 
without  plaintiff's  consent  removed  certain  of 
the  blocks  and  refused  to  pay  plaintiff  therefor, 
and  that,  if  the  seller  authorized  the  other  de- 
fendant to  take  possession  of  the  blocks  and  re- 
ceived payment  therefor,  the  plaintiff  could  re- 
cover against  both  defendants,  properly  required 
the  jury  to  find  the  facts  essential  to  a  verdict 
for  the  plaintiff,  and  was  not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  f§  295-303;  Dec.  Dig. 
«=3e7.] 

Appeal  from  St  Louis  Circuit  Court;  Thoa 
U  Anderson,  Judge. 

"Not  to  be  officially  pubUshed." 

Action  by  Edward  F.  O'Toole  against  Sam- 
uel M.  Loewensteln  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

See,  also,  177  Mo.  App.  662,  160  S.  W. 
1016. 


Wm.  McNamee  and  Chas.  A.  Smith,  both 
of  St  Louis,  for  appellants.  Klnealy  &  Kln- 
ealy,  of  St  Louis,  for  respondent 

ALLEN,  J.  This  Is  an  action  In  trover  for 
the  alleged  conversion  by  defendants  of  cer- 
tain concrete  blocks.  The  amended  petition 
on  which  the  cause  was  tried  avers  that  on 

the day  of  May,  190S,  plaintiff  was  the 

owner  and  entitled  to  the  possession  of  a  lot 
of  concrete  blocks  located  upon  certain  de- 
scribed premises  in  the  city  of  St  Louis,  and 
that  on  said  day  the  defendants  took  pos- 
session of  1,100  thereof  and  unlawfully  con- 
verted the  same  to  their  use  to  plaintiff's 
damage.  The  Joint  answer  of  defendants  Is 
a  general  denial.  The  trial  below,  before 
the  court  and  a  Jury,  resulted  in  a  yerdlct  In 
plaintiff's  favor  for  $206.96,  and  Interest 
Judgment  followed  accordingly,  and  the  de-. 
fendants  appealed. 

The  evidence  tdiows  that  In  December, 
1907,  defendant  Loewensteln  sold  to  plaintlfl 
certain  concrete  blocks  together  with  certain 
other  property  which  had  come  Into  defend- 
ant's possession  as  assignee  of  the  "St  Loots 
Hollow  Block  Constructing  Company,"  and 
which  were  then  located  on  the  premises 
formerly  occupied  by  said  company  In  the 
dty  of  St.  Louis.  Defendant  Loewensteln 
gave  plaintiff  a  bill  of  sale  for  the  blocks  so 
sold,  which  Instrument  recited  that  said  de- 
fendant sold  to  plaintiff  all  of  the  concrete 
blocks  upon  the  premises  aforesaid,  except- 
ing those  which  had  been  theretofore  sold  to 
one  Bird,  the  number  of  blocks  sold  being 
estimated  at  5,300.  And  the  bill  of  sale  pro- 
vided that  If  the  number  of  blocks  should 
be  found  to  be  less  than  5,300,  then  defend- 
ant Loewensteln  would  refund  to  plaintiff, 
at  the  rate  of  18  cents  per  block,  for  the 
shortage. 

The  evidence  In  plaintiff's  behalf  tends  to 
show  that  at  the  time  of  this  sale  defendant 
Loewensteln  designated  certain  blocks,  about 
200  In  number,  piled  separate  and  apart  from 
the  remainder,  which  he  said  were  the  blocks 
referred  to  In  the  bill  of  sole  as  having  been 
sold  to  Bird,  but  that  after  the  sale  the  de- 
fendants caused  a  large  number  of  other 
blocks  to  be  hauled  from  the  premises,  which 
were  used  in  the  construction  of  a  house  on 
land  of  defendant  Friedman,  an  office  associ- 
ate of  defendant  Loewensteln. 

Defendant's  evidence  tends  to  show  that 
at  the  time  of  the  sale  to  plaintiff  no  definite 
number  or  piles  of  blocks  were  designated 
as  having  been  sold  to  Bird ;  that  the  blocks 
which  were  hauled  away  and  which  went  into 
the  Friedman  building  were  blocks  which 
defendant  Loewensteln  had  contracted  to 
sell  to  Bird,  a  contractor,  for  the  construc- 
tion of  Friedman's  building ;  and  that  plain- 
tiff received  more  than  5,300  bloclcs,  the  mini- 
mum amount  guaranteed  to  him  by  the  bUl 
of   sale. 
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[1]  It  Is  argued  for  appeUants  that  tbe 
trial  court  should  baye  peremptorily  directed 
a  verdict  in  their  faror,  as  requested  by 
them;  but  it  Is  dear  that  the  evidence  is  such 
as  to  Justify  a  verdict  for  plaintiff.  In  so 
far  as  the  testimony  is  conflicting,  the  jury 
has  resolved  such  conflict  In  favor  of  plain- 
tiff, and  the  verdict  concludes  the  matter 
here.     . 

[2]  It  is  argued  that  plaintiff  had  no  title 
to  and  no  possession  or  right  of  possession 
of  the  blocks  alleged  to  have  been  converted 
at  the  time  of  the  alleged  conversion  thereof. 
But  this  argument  is  without  merit,  in  view 
of  the  fact  that  all  of  the  blocks  on  the  prem- 
ises in  question  were  sold  to  plaintiff,  except- 
ing- such  as  had  theretofore  been  sold  to 
Bird,  and  that  defendant  designated  certain 
bIo(^  as  being  those  thus  exempted  by  the 
bill  of  sale.  It  is  not  disputed  that  this  evi- 
dence was  competent  under  ttie  circumstanc- 
es. And  If,  as  evidence  favorable  to  plain- 
tiff tends  to  show,  defendants  thereafter 
caused  other  blocks  to  be  hauled  from  the 
premises  and  used  for  their  purposes,  they 
eould  lawfully  be  found  liable  for  the  con- 
version thereof.  And  it  is  immaterial  wheth- 
er or  not  plaintiff  ultimately  received  more 
than  5,300  blocks.  He  was  entitled  to  all 
upon  the  premises,  excepting  those  which, 
according  to  the  agreement  and  understand- 
ing between  the  parties,  had  been  previously 
sold  to  Bird,  and  on  that  account  exonpted 
from  the  sale  to  plaintiff. 

[3]  Two  instructions  requested  by  plaintiff 
were  given,  and  they  are  complained  of.  One 
of  them,  plaintiff's  main  instruction,  tells  the 
Jury  that  if  they  believe  from  the  evidence 
that  defendant  Loewenstein  was  on  December 
18,  1907,  the  owner  and  in  possession  of 
certain  concrete  blocks  on  the  premises  men- 
tioned, and  that  on  or  about  said  day  he  sold 
certain  of  said  blocks,  to  plaintiff  and  put 
plaintiff  in  possession  thereof,  and  that  there- 
after defendant  Friedman,  or  some  one  for 
Iiim  and  at  his  direction,  went  upon  the 
premises,  and  without  plaintiff's  consent 
removed  certain  of  said  blocks,  built  them 
into  a  house  upon  his  premises,  and  refused 
to  account  to  plaintiff  therefor,  then  the  ver- 
dict must  be  in  favor  of  plaintiff  and  against 
defendant  Friedman,  and  that,  if  the  jury 
believe  from  the  evidence  that  defendant 
Loewenstein  authorized  defendant  Friedman 
or  some  one  for  him  to  take  possession  of  any 
of  said  blocks  which  passed  Into  the  posses- 
sion of  defendant  Friedman,  if  any  did  sq 
pass  into  his  possession,  and  that  defendant 
Friedman  paid  defendant  Loewenstein  there- 
for, then  to  also  find  against  the  last-named 
defendant. 

We  are  unable  to  see  any  reversible  error  in 
the  giving  of  this  instruction.  It  is  true 
that  it  makes  no  reference  to  the  exemption 
°  clause  of  the  bill  of  sale,  but  it  does  In  gen- 
eral terms  require  the  jury  to  find  such  facts 


as  are  essential  to  a  verdict  In  plaintUTa 
favor  against  each  of  the  defendants,  and 
appears  to  be  at  least  free  from  any  defects 
or  omissions  of  a  vital  character.  By  this 
and  instructions  given  for  defendant  the  is- 
sues appear  to  have  been  fairly  submitted  to 
the  jury. 

The  other  instruction  for  plaintiff  pertains 
to  the  measure  of  damages,  and  appears  to 
be  without  fault.  And  under  the  evidence 
adduced  the  verdict  cannot  be  said  to  be  ex- 
cessive. 

The  judgment  should  acoordinglj  be  af- 
firmed; and  It  la  80  ordered. 

BEITNOLDS,  P.  J.,  ooncan. 


BOETTrGBK  t.  BOTERS  et  aL     (No.  14137.) 

(St  Louis  Court  of  Appeals.     Missoan.     Oct 
24,  1016.) 

1.  Appeai.  and  Bbkob  <3=9704(2>  —  Reooid  — 

TBIAL  BX  OOUBI^-IROLUBIOII  of  BVIDEIfCK. 

The  findings  and  conclusioiis  of  the  trial 
court,  in  a  case  of  equitable  cognizance,  are  not 
reviewable,  where  the  record  does  not  appear  to 
contain  all  the  evidence. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2S39,  2941;  Dec  Dig.  «=> 
704(2).] 

2i  Appeal  and  Ebbob  «=>671(3)— Rxvizw. 

On  appeal  in  equitr,  where  die  evidence  it 
not  brought  up,  the  judgment  cannot  be  dis- 
turbed, unless  for  matter  apparent  in  the  record 
proper  it  cannot  stand. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
£^;ror,  dent  Dig.  t  2869;  Dec.  Dig.  iS=>671(3).] 

Appeal  from  St  Louis  Oroolt  Court;  Wil- 
son A.  Taylor,  Judge. 
"Not  to  be  officially  published." 
Suit  by  Anna  B.  Boettger  against  John  A. 
Boyers   and   others.     From    judgment   for 
plaintiff,  defendants  appeal.    Afi&rmed. 

Wm.  A.  Kinnerk,  of  St.  Louis,  for  appel- 
lants. Buder  &  Buder,  of  St  Lotila,  for  re- 
spondent 

ALLEN,  J.  This  Is  a  suit  in  equity.  One 
object  of  the  bill  Is  the  equitable  foreclosure 
of  a  deed  of  trust,  and  a  personal  Judgment 
against  defendant  Boyers  Is  also  sought  for 
the  amount  of  the  debt  so  secured,  to  be  sat- 
isfied, so  far  as  may  be,  out  of  the  proceeds 
of  the  sale  of  the  property  covered  by  the 
deed  of  trust  Among  other  things  not  nec- 
essary for  us  to  here  notice,  the  petition 
avers  that  the  principal  note  for  $2,3(X),  ex- 
ecuted March  6,  1905,  secured  by  the  deed 
of  trust  mentioned,  and  of  which  plaintiff 
became  the  owner,  was,  upon  its  maturity, 
to  wit,  March  6,  1908,  extended  for  three 
years,  "provided  six  semiannual  interest 
notes  for  $69  each,  given  at  the  time  of  raid 
extension,  were  promptly  paid  when  due," 
and  that  "said  interest  notes  given  under  said 
extension  were  duly  paid,  and  that  on  July 
18,  1911,  the  Interest  was  computed  to  said 
date  and  paid,  and  said  principal  note  was 
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ngalB  extended  for  a  period  of  three  years 
from  said  last-mentioned  date,  with  Interest 
at  the  rate  of  6  per  cent  per  annum,  pay- 
able semiannually."  And  It  is  averred  that 
on  May  16,  1812,  the  snm  of  ^0  was  paid 
on  account  of  the  Interest  accrued  in  accord- 
ance with  the  last-mentioned  extension  of  the 
principal  note,  but  that  default  was  made 
in  the  payment  of  the  remainder  of  the  Inter- 
est accrued  to  the  last-mentioned  date.  The 
trial  court  found  the  issuance  for  plaintiff, 
and  decreed  that  plaintiff  have  and  recover 
of  defendant  Boyers  the  sum  of  $2300  with 
certain  accrued  Interest,  less  a  credit  of  $30 
paid  on  account  of  interest;  that  the  judg- 
ment be  a  special  lien  against  the  property 
c(i\  ored  by  the  deed  of  trust,  and  that  unless 
the  same  was  paid  within  ten  days  after  the 
rendition  of  the  judgment,  the  equity  of  re- 
demption of  Boyers  in  the  property  be  fore- 
closed, and  that  the  property  be  sold  by  the 
sheriff  and  the  proceeds  thereof  be  applied 
to  the  payment  and  satisfaction  of  the  judg- 
ment and  costs;  that  any  surplus  remaining 
from  such  sale  be  paid  to  defendant  Boyers ; 
and  that.  In  the  event  that  the  property 
should  not  realize  the  amount  of  the  Judg- 
ment and  costs,  plaintiff  have  general  execu- 
tion for  the  amount  of  the  deficiency.  From 
this  judgment  defendant  Boyers  has  ap- 
pealed. 

[1,2]  Appellant  had  not  brought  here  by 
any  means  all  of  the  evidence  adduced  before 
the  chancellor  at  the  trial  below.  Appellant's 
abstract  does  not  set  forth,  nor  purport  to 
set  forth,  In  any  form,  the  whole  of  the  evi- 
dence contained  In  the  bill  of  exceptions  said 
to  have  been  filed  below.  Under  the  head  of 
"Bill  of  Exceptions"  the  abstract  contains, 
in  a  few  printed  lines,  a  brief  statement  of 
counsel  respecting  the  general  gist  or  tenor 
of  the  testimony  pro  and  con.  And  this  is 
all  that  appears  as  to  the  evidence  upon 
which  the  trial  court  based  its  decree. 

Appellant's  counsel  makes  but  one  point 
for  reversal,  viz.:  That  the  court  "erred 
in  entering  up  a  judgment  against  the  de- 
fendant John  A.  Boyers,  because  the  princi- 
pal note  qnd  four  interest  notes,  mentioned  in 
the  petition,  were  not  due  at  the  time  the 
suit  was  filed,  and  were  not  due  when  judg- 
ment was  entered."  And  counsel  dtes  West- 
minster College  V.  Pelrsol,  161  Mo.  270,  61 
S.  W.  811,  and  Curry  v.  La  Fon,  156  Mo.  App. 
678,  135  S.  W.  511.  As  a  matter  of  course 
we  cannot  review  the  findings  and  conclu- 
sions of  the  trial  court  In  a  case  of  equitable 
cognizance,  without  having  all  of  the  evi- 
dence before  us.  And  since  the  evidence  Is 
not  here,  this  judgment  cannot  be  disturbed, 
unless  Indeed  It  be  one  which,  for  some  rea- 
son appearing  on  the  face  of  the  record 
proper,  cannot  be  allowed  to  stand.  Wie 
take  It  that  appellant's  counsel  seeks  to  have 
US-  hold  that,  because  of  the  allegations  of 
the  petition  respecting  the  last  alleged  exten- 


sion ot  the  principal  note,  no  personal  judg- 
ment could,  under  the  pleadings,  be  rendered 
against  appellant.  The  petition  alleges  that 
the  principal  note  was,  at  its  maturity,  to 
wit,  on  March  6,  1008,  extended  for  a  further 
period  of  three  years,  provided  that  the  new 
semiannual  interest  notes  then  given  were 
promptly  paid  as  they  matured.  It  is  then 
alleged  that  on  July  18,  1911,  the  principal 
note  was'  again  extended  for  a  period  of 
three  years.  It  Is  not  averred  that  the  last- 
mentioned  extension  was  conditional  upon 
the  payment  of  interest  notes  or  interest. 
Appellant's  abstract  does  not  set  out  the  de- 
cree below,  bat  It  is  before  us  in  the  tran- 
script on  file.  Turning  thereto,  we  perceive 
that  the  trial  court  In  fact  found  that  on 
July  18,  1911,  the  principal  note  "was  again 
extended  for  a  period  of  three  years  from 
said  last-mentioned  date,  provided  six  semi- 
annual interest  notes  given  at  said  time 
were  promptly  paid  when  due."  This  finding 
Is  to  the  effect  that  the  last  extension  was 
conditional  merely,  and  that  under  Its  terms 
the  principal  note  became  due  and  payable 
'Upon  failure  to  pay  any  Interest  note  when 
due.  The  presumption  is  that  this  finding 
is  based  upon  and  warranted  by  evidence  to 
this  effect  adduced  at  the  trial.  And  tor 
aught  that  appears  this  evidence  may  have 
been  admitted  without  objection,  in  which 
event  the  matter  would  now  be  treated  as 
within  the  issues  on  trial,  and  appellant 
would  not  be  heard  to  complain  on  that 
score. 

Every  presumption  Is  now  to  be  indulged  in 
favor  of  the  judgment  appealed  from.  We 
assume,  as  a  matter  of  course,  that  it  is 
based  upon  evidence  which,  in  all  respects, 
warranted  its  rendition,  and  that  evidence 
to  support  it  properly  came  into  the  case. 
And  if  there  was  any  material  variance  be- 
tween the  pleading  and  the  proof,  appellant 
has'  not  put  himself  in  a  position  to  complain 
Of  it 

It  follows  that  the  judgment  should  be  af- 
firmed ;  and  it  is  so  ordered. 

REirN0LiI>8,  P.  J.,  concurs. 


ONSTROTH  et  ux.  v.  PEPER.     (No.  14466.) 

(St  Louis  Court  of  Appeals.     Missouri.     Oct 
24,  1916.) 

1.  MuNiciPAX   CoRFoaATiONS  «=»706(e)— tJsB 
OF  Stbeets — Injuries  to  Peoestbians — ^Ac- 
tions—Bvidenci. 
Where  plaiDtiff'a  decedent  was  injared  in  the 
street  by  defendant's  automobile,  and  recovery 
was  sought  on  the  theory  that  the  injury  would 
not  have  occurred  had   the  automobile   driver 
complied  with  a  city  ordinance  requiring  him  to 
drive  as  near  the  right-hand  curb  as  possible, 
failure  to  introduce  the  ordinance  was  a  with- 
drawal of  such  theory  so  that  submission  to  the 
jury  predicating  liability  on  failure  to  keep  as 
near  the  right-hand  curb  as  possible  was  error; 
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there  being  no  statutory  or  common-law  role  to 
the  same  effect  aa  the  ordinance. 

[Bd.  Note. — For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  |  1518;  Dee.  Dig.  «s> 
706(6).]  ••  ,  .  HI. 

2.    MUNICIPAl  COBPOBATIOKB  *=9705(1), 

706(5)— UsB  OF  Streets— MiDDr.K  of  Stbeet. 

Driving  a  vehicle  in  the  middle  of  a  street 

is  neither  negligence  in  itself  nor  a  fact  from 

which  negligence  can  be  inferred,  either  under 

the  common  law  or  statute. 

[EM.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  {{  1616,  1618;  Dec. 
Dig.  «=»705(1),  706(6).] 

Appeal  from  St  Louis  Circnlt  Court;  Leo 
B.  Rassieur,  Judge. 
"Not  to  be  officially  published." 
Action  by  William  H.  Llnstroth,  Sr„  and 
wife,  against  Madallne  Peper.  Judgment  for 
plaintiffs,  and  order  overruling  motion  for 
new  trial,  and  defendant  appeals.  Reversed 
and  remanded. 

Stewart,  Bryan  &  Williams  and  Alroy  S. 
Phillips,  all  of  St.  Louis,  for  appe.llant  Au- 
gust H.  Bolte  and  Martin  T.  Farrow,  botb  of 
St  Louis,  for  respondents. 

REYNOLDS.  P.  J.  Action  by  WlUlam  H. 
Liustrotb  and  wife  to  recover  dainages 
against  the  defendant  by  reason  of  the  loss 
of  their  Infant  son,  who  was  killed  by  being 
hit  and  run  over  by  an  automobile  owned  by 
defendant  and  at  the  time  in  charge  of  a 
chauffeur  In  her  employ.  The  accident  is 
said  to  have  occurred  on  Newstead  avenue 
between  Labadte  and  Oreer  avenues  In  the 
dty  of  St.  Louis. 

The  petition,  among  other  things,  sets  up 
the  ordinance  of  the  city  of  St.  Louis  regu- 
lating the  running  of  automobiles  on  the 
streets  of  that  city,  quoting  this  from  it : 
'"A  vehicle,  except  when  passing  a  vehide 
ahead,  shall  keep  as  near  the  right  hand  curb 
as  possible." 

It  charges  that  the  defendant,  by  her  agent, 
on  the  day  of  the  accident,  carelessly  and 
negligently  "failed  to  turn  to  the  right  of 
the  center  of  said  highway  so  as  to  pass  said 
child  without  interference,  and  failed  to  keep 
as  near  the  right  hand  curb  as  possible"; 
and  that  by  reason  of  the  carelessness  and 
negligence  of  defendant,  by  her  servant,  as  be- 
fore set  out  the  automobile  then  and  there 
struck  and  ran  over,  and  dragged  the  child 
for  a  great  distance,  fracturing  his  skull  at 
the  base  of  the  brain,  breaking  his  left  fore- 
arm, crushing  his  chest,  and  bruising  and 
wounding  bis  face  and  body,  from  which  in- 
juries he  died.  Averring  the  damages  sus- 
tained by  reason  of  these  injuries.  Judgment 
is  asked  for  $10,000. 

The  answer  Is  a  general  denial  accompa- 
nied by  a  plea  of  contributory  negligence  on 
the  part  of  plaintiffs,  father  and  mother  of 
the  infant,  in  negligently  permitting  and  di- 
recting the  child  to  cross  and  run  back  and 
forth  on  Newstead  avenue  alone  and  without 
proper  guardianship  or  control  at  a  place! 


not  intended  for,  nor  provided  for,  the  use 
of  pedestrians. 

There  was  a  reply  filed  to  this,  denying  the 
new  averments  generally. 

The  trial  resulted  in  a  verdict  for  plain- 
tiffs in  the  sam  of  $4,285.75,  Judgment  fol- 
lowing. Defendant  Interposed  a  motion  for 
new  trial  and,  duly  excepting  to  that  bdoj; 
overrule,  has  appealed  to  our  conrt 

We  are  compelled  to  reverse  the  Judgment 
in  this  cause.  Not  only  does  the  petition 
count  ut)on  an  ordinance  of  the  city  of  St. 
Louis  and  set  out  parts  of  it  whldi  we  have 
quoted,  but  in  the  opening  statement  made  by 
one  of  the  counsel  for  plaintiffs,  that  counsel 
stated  that  the  machine  was  going  north  and 
that— 

"under  the  ordinance  that  we  have  pleaded  it 
was  the  doty  of  that  automobile  to  remain  near 
the  curb  on  the  east  side  of  the  street  If  it 
had  remained  on  the  east  side  of  that  street  the 
boy  would  have  been  clearly  in  the  clear;  but 
the  evidence  will  show  that  the  boy  was  struck 
on  the  east  or  about  the  east  rail  of  the  west 
or  the  southbound  street  car  track.  •  ♦  • 
We  maintain  that  if  this  chauffeur  had  remained 
on  the  east  side  of  the  street,  where  he  ought 
to  have  been,  and  had  run  his  machine  in  a 
careful  manner,  this  accident  would  not  have 
happened,"  etc 

The  ordinance  referred  to  was  not  intro- 
duced in  evidence. 

In  the  instructions  asked  by  plaintiff  and 
given  by  the  court  we  find   this  language: 

"And  if  you 'further  find  and  believe  from 
the  evidence  that  upon  approaching  said  child 
at  said  place,  said  servant  carelessly  and  negli- 
gently railed  to  slow  down  said  automobile  or 
give  a  timely  si^al  with  his  bell,  horn  or  other 
device  for  signaling,  or  carelessly  and  negligently 
ran  said  automobile  toward  said  child  at  a  high 
and  dangerous  rate  of  speed,  or  failed  to  keep  at 
near  the  riffht  hand  tmrb  at  pottihle,  and  thai 
at  a  direct  result  of  any  luoh  oarelettnest  and 
negligence  said  automobile'  struck  and  injured 
said  child;  and  that  as  a  direct  result  of  said 
injuries  said  child  died  about  April  29th,  1913 ; 
and  if  yon  further  find  and  believe  from  the  evi- 
dence that  by  reason  of  such  failure,  if  any,  to 
slow  down  said  automobile  or  give  a  timely 
signal,  or  by  reason  of  his  running  said  automo- 
bile toward  said  child  at  a  high  and  dangerous 
rate  of  speed,  if  you  so  find  the  fact  to  be,  or 
hy  reason  of  such  failure,  if  any,  to  keep  at 
near  the  right  hand  curb  as  possible,^  said  serv- 
ant on  said  occasion  was  not  exercising  the  de- 
gree of  care  devolving  upon  persons  operating 
automobiles  upon  public  highways  as  defined  in 
the  second  instruction,  and  that  as  a  direct  re- 
sult of  such  failure  or  omission  to  exercise  snch 
degree  of  care  said  child  was  injured  and  died, 
your  verdict  will  be  for  plaintiffs,  unless  you 
further  find  from  the  evidence  that  plaintiffs,  or 
either  of  them,  or  said  child,  failed  to  exercise 
ordinary  care  on  their  part  as  defined  in  said 
second  mstruction,  and  that  such  failure  to  use 
such  care  directly  contributed  to  cause  the  death 
of  said  child." 

The  second  Instruction  referred  to  is  on 
the  duty  to  use  the  highest  degree  of  care,  de- 
fining that,  and  directing  the  Jury  that  the 
law  Imposed  the  duty  on  i)er8ons  operating 
an  automobile  to  use  the  highest  degree  of 
care  that  a  very  careful  person  would  use 
under  like  or  similar  circumstances  to  pre- 
vent Injury  to  or  death  of  the  child  while 
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Starting  over  or  across  the  street,  and  fur- 
ther told  the  jury  that  the  plaintiffs  were  re- 
quired to  use  ordinary  care,  defining  that, 
and  that  the  failure.  If  any,  by  plaintiffs  or 
either  of  them  to  use  such  care  was  negli- 
gence and  that  It  was  the  duty  of  the  child 
at  that  time  and  place  to  use  ordinary  care 
for  hU  own  safety  according  to  his  age,  dis- 
cretion and  experience. 

It  will  be  seen  that  this  first  instruction 
in  the  parts  which  we  have  underscored 
counts  on  the  ordinance  and  places  the  duty 
of  the  defendant's  chauffeur  In  the  alternai- 
tive,  among  other  duties,  to  keep  "as  near  the 
right  band  curb  as  possible,"  and  tells  the 
Jury  that  if  be  failed  "to  keep  as  near  the 
right  hand  curb  as  possible,"  defendant  Is 
liable.  These  charges  are  in  the  disjunctlTe, 
so  that  if  the  Jury  found  that  the  accident 
was  caused  by  any  one  of  them,  among  them 
by  failure  to  keep  "as  near  the  rfgbt  hand 
curb  as  possible,"  and  that  the  death  of  the 
child  was  the  result  of  that  failure,  then  the 
Jury  could  find  for  plaintiffs. 

At  common  law  there  was  no  duty  Imposed 
on  the  chauffeur  or  driyer  of  a  vehicle  to 
exercise  more  than  ordinary  care  and  no  re- 
quirement that  he  should  occupy  any  particu- 
lar side  of  the  road,  or  as  here  said,  to  keep 
"as  near  the  right  band  curb  as  possible." 
Our  state  statute  regulating  motor  vehicles 
(Acts  1911,  p.  322),  changing  the  common  law, 
subdivision  9,  section  12,  requires  the  oper- 
ator of  sndi  a  yebide  to  "use  the  highest 
degree  of  care  that  a  very  careful  iwrson 
would  use,  under  like  or  similar  circumstanc- 
es, to  prevent  injury  or  death,"  and  makes 
provisions  regulating  passing  vebldes  and 
crossing  intersecting  streets,  but  tbat  statute 
makes  no  requirement  that  the  machine  shall 
be  kept  "as  near  the  right  band  curb  of  a 
street  as  possible."  This  requirement  is  only 
to  be  found  in  the  ordinance  cited  and  quoted 
in  the  petition  and  in  the  Instructions,  and 
relied  upon  in  counsel's  statement 

[1]  Failing  to  introduce  the  ordinance 
pleaded  in  evidence  was  an  abandonment  of 
the  issue  which  that  ordinance  would  have 
presented  and  it  was  error  to  submit  a  re- 
quirement only  made  by  ordinance  to  the 
jury  by  instructions.  City  of  St  Louis  v. 
Hennlng,  235  Mo.  44,  loc.  cit  62,  138  S.  W. 
5;  City  of  St  Louis  v.  Ringold,  235  Mo.  472, 
loc.  cit  474,  139  S.  W.  186. 

[2]  Driving  a  vehicle  in  the  middle  of  a 
street  is  neither  negligence  in  Itself  nor  a 
fact  from  which  negligence  can  be  inferred, 
either  under  the  common  law  or  under  our 
statute.  Yore  v.  Mueller  Coal,  etc..  Transfer 
Co.,  147  Mo.  679,  loc.  cit  687,  688,  49  S.  W. 
855;  Cool  y.  Petersen,  189  Mo.  App.  717,  loc. 
dt  729,  176  S.  W.  244. 

For  this  reason — ^that  is — embodying  in 
the  Instructions  matters  only  found  In  the 
ordinance  not  In  evidence,  as  a  duty,  and  not 
required  by  the  common  law  or  our  statutes. 


we  are  compelled  to  reverse  tbe  Judgment  in 
this  cause. 

As  we  cannot  know  what  wUl  develop  on  a 
subsequent  trial  of  the  cause  nor  upon  what 
theory  it  may  again  be  tried,  we  do  not  think 
It  necessary  or  proper  to  comment  upon  any 
of  tbe  other  points  made  in  tbe  case. 
■  Tbe  judgment  of  the  circuit  court  is  re- 
versed and  tbe  cause  remanded. 

ALLEN,  3^  concurs. 


UNITED  BLEYATOR  ft  GRAIN  CO.  v.  COL- 
LIER et  aL    (Na  14846.) 

(St  Louis  Court  of  Appeals,     Missouri.     Oct 
24,  1916.) 

1.  AonON  «=>60(2)  —  JOII?DKB  OF  Oausxs  — 
MULTIFABIOUSNESS— PaBTIEB. 

A  creditor  cannot  in  the  same  action  seek  to 
compel  different  creditors  of  the  same  debtor, 
whose  property  they  hold  bb  collateral,  to  pursue 
remedies  against  the  sureties  and  indorsers  on 
the  obligations  before  exhausting  the  collateral; 
the  transactions  being  wholly  separate,  and  there 
being  no  common  right  or  community  of  interest 
in  the  subject-matter. 

[Ed.  Note.— For  other  cases,  gee  Action,  Cent. 
Dig.  }|  512,  513;  Dec.  Dig.  «=950(2) ;  Pleading, 
Cent  Dig.  |  137.] 

2.  Mabshalino  Assets  aitd  SEOimimB  «=>6 
— Right  to  Remedt. 

A  creditor  has  no  right  to  sue  to  compel 
another  creditor  of  the  same  debtor  to  exhaust 
his  remedies  as  against  sureties  and  indorsers 
before  exhausting  the  collateral  deposited  with 
him,  since  such  sureties  and  indorsers  wonld,  in 
any  event,  have  the  right  of  subrogation,  al- 
though they  became  such  for  a  valuable  oonsid- 
eration. 

[Ed.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent  Dig.  (  T;  Dec.  Dig. 
«=»6.] 

3.  BIabseauko  Assets  and  Secttbities  4s»1 
— RioRT  TO  Remeot  —  Existence  of  Ade- 
quate Leoai,  Revedt. 

Collateral  of  a  debtor,  deposited  with  his 
creditor,  being  subject  to  sale  or  execution  for 
the  debt  of  another  creditor  under  Rev.  St.  1909, 
i|  2201,  2202,  such  other  creditor  cannot  pursue 
his  remedy  under  the  doctrine  of  marshaling 
assets. 

[Ed.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent  Dig.  {  1 ;  Dec.  Dig. 
*=»1.] 

4.  Abatement  and  Revival  ®=>58(2)— When 
Action  Revives— Death  of  Debtob. 

Tbe  general  rule  is  that  tbe  death  of  a  judg- 
ment debtor  puts  an  end  to  a  suit  in  the  nature 
of  a  creditors'  bill,  where  there  has  been  no  sei- 
sore  of  the  assets  in  any  form,  and  no  lien  has 
been  created  thereon,  by  virtue  of  the  litigation, 
leaving  the  debtor's  property  to  be  applied  rat- 
ably to  the  payment  of  his  debts  in  accordance 
with  the  administration  law  of  the  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  {{  294-309;  Dec.  Dig. 
«=»58(2).] 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
M.  Kinsey,  Judgo. 
"Not  to  be  officially  published." 
Suit  by  tbe  United  Elevator  &  Grain  Com- 
pany against  Grant  G.  Sutherland  and  others. 


«=3For  other  cases  sea  same  tosle  and  KBT-NUHBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


1128 


1S8  SOUTHWESTERN  HEPORTEB 


Oto- 


On  deatb  of  fhe  inrlnelpftl  defendant,  the 
action  waa  reTlved  against  C.  C.  Collier,  as 
Ida  administrator.  From  a  Jndgment  for  de- 
fendants, on  plaintiirs  refusal  to  plead  orer 
after  demurrers  to  the  petition  were  sus- 
tained, plaintiff  appeals.    Affirmed. 

Leahy,  Saunders  &  Barth,  of  St.  Louis,  for 
appellant.  Collins,  Barker  ft  Britton,  A.  B. 
Frey,  and  M.  N.  Sale,  all  of  St.  Louis,  and 
Albert  U.  BeeTes,  of  Kansas  City,  for  re- 
spondents. 

ALLBN,  J.  This  is  a  suit  In  equity.  The 
plaintiff,  a  coriwration,  alleges  in  its  biU 
that  in  1906  it  Obtained  a  judgment  against 
OraBt  O.  Suttaerland  in  the  circuit  court  of 
the  city  of  St  Louis  for  the  sum  of  $7,860.03 
and  costs;  that  said  judgment  remains  un- 
satisfied, except  as  to  the  stmi  of  $250  paid 
by  the  judgment  debtor  thereon ;  and  that  an 
execution  issued  thereupon  was  returned  nul- 
la bona.  The  suit  was  institoted  against 
said  Sutherland  (who  has  since  died,  and  the 
cause  has  been  revived  against  his  administra- 
tor), the  Missouri  Lincoln  Trust  Company, 
the  Grand  Avenue  Bank  of  St.  Louis,  and  the 
St.  Louis  National  Life  Insurance 'Company, 
corporations. 

The  petition  alleges  that  defendant  Suther- 
land is  largely  Indebted  to  the  defendant  Mis- 
souri Lincoln  Trust  Company,  the  amount 
of  such  indebtedness  being  unknown  to  plain- 
tiff, and  that  said  trust  company  holds  2,300 
shares  of  the  capital  stock  of  the  St  Louis 
National  Life  Insurance  Company  as  col- 
lateral therefor,  such  stock  being  the  prop. 
erty  of  defendant  Sutherland,  and  also  holds 
as  further  security  for  said  indebtedness  oth- 
er collateral  belonging  to  defendant  Suther- 
land, the  nature  and  amount  thereof  being 
unknown  to  plaintiff,  and  that  the  indebted- 
ness is  further  secured  in  whole  or  in  part  by 
"Indorsements,  guaranties,  or  assumptions  by 
certain  persons  for  value  received  by  them, 
the  names  and  numbers  of  said  persons  belne 
unknown  to  plaintiff."  And  it  is  averred  that 
value  of  the  shares  of  the  capital  stock  of 
the  insurance  company,  so  pledged,  is  more 
than  the  amount  of  Sutherland's  Indebted- 
ness to  the  trust  company.  The  petition  al- 
so contains  certain  allegations  respecting  cer- 
tain stock  said  to  have  been  pledged  by 
Sutherland  to  secure  an  Indebtedness  to  the 
Grand  Avenue  Bauk ;  but  the  cause  was  dis- 
missed as  to  the  last-named  defendant,  and 
these  allegations  need  not  be  noticed,  llie 
petition  further  avers  that  Sutherland  is 
indebted  to  the  defendant  St  Louis  National 
Life  Insurance  Company  in  the  sum  of  $12,- 
500,  and  that  said  company  holds  as  collat- 
eral security  therefor  1,250  shares  of  the 
capital  stock  of  the  Park  Springs  Sanitarium 
Company,  the  property  of  defendant,  and  that 
the  value  of  the  shares  so  pledged  exceeds 
the  amount  of  the  debt  thus  secured.  The 
prayer  of  the  petition  (omitting  the  relief 
•eked  against  the  Grand  Avenue  Bank)  la: 


'^nat  the  defendant  O*  lOBaonri-IJiioolB 
Trust  Company  Iw  requited  to  aisnhal  tlie  col- 
lateral held  by  it  and  to  c<dlect  the  amount  of 
ita  aforesaid  indebtedness  from  the  indoisers, 
guarantors,  or  others  who  have  aasmned  or  be- 
come priacipaBy  liabk  for  the  aforesaid  debt  of 
said  Sntberland  to  said  trust  company,  before 
applying  the  proceeds  of  the  said  2.300  shares  of 
the  St.  Louis  National  Life  Insurance  Compa- 
ny's stock,  or  other  stock  held  by  it  as  coDateral 
for  said  debt,  and  that  said  tmst  company  ac- 
count for  all  sums  received  from  said  indorsers. 
guarantors,  or  others  so  liable  for  the  said  debt 
to  it  or  from  the  proceeds  of  said  collateral  held 
by  it,  and  to  pay  into  this  court  the  proceeds  of 
said  stock  or  other  collateral,  or  so  moeh  thereof 
as  may  not  be  applied  on  said  debt  and  that  said 
proceeds  be  applied  by  this  court  to  the  payment 
on  acoont  of  plaintiirs  said  judgment  against  de- 
foidant  Sutherland;  •  •  •  that  defendant 
St  Lonia  National  Ufe  Insurance  Company 
shall  account  to  this  coort  for  all  collateral,  the 
property  of  said  Sutherland,  held  by  it  for  his 
aforesaid  indebtedness  to  defendant  the  St  Loois 
National  Life  Insurance  Company,  and  that  such 
part  of  the  proceeds  of  said  collateral  as  may  not 
be  necessary  to  pay  said  indebtedness  of  said 
Sutherland  be  paid  into  this  court,  and  applied 
so  far  as  may  bie  necessary  to  the  satisfaction  of 
plaintiff's  aforesaid  judgment  against  said  Suth- 
erland; and  plaintiff  further  prays  that  each  of 
said  defendants  holding  collater^  as  aforesaid, 
the  property  of  said  Sutherland,  and  not  sold  for 
the  purpose  of  paying  the  debts  for  which  it  is 
held  as  collateral  security,  shall  be  required  to 
deliver  the  same  to  this  court  and  that  the  same 
shall  be  sold  and  the  proceeds  thereof  applied,  bo 
far  as  may  be  necessary,  to  the  satisfaction  of 
plaintiff's  aforesaid  judgment  against  defendant 
Sntberland;  and  plaintiff  also  prays  for  such 
other  and  further  relief  in  the  premiaea  as  may 
be  meet  and  just  including  the  payment  of  the 
costs  of  this  suit" 

The  defendants,  other  than  the  Grand  Ave- 
nue Bank,  filed  separate  demurrers;  the 
grounds  of  each  demurrer  being:  (1)  That 
the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  such  de- 
fendant; (2)  that  there  la  a  misjoinder  of 
parties  defendant;  (3)  that  the  petition  Is 
multifarious;  (4)  that  several  causes  of  ac- 
tion have  been  Improperly  united  In  one 
count.  The  trial  court  sustained  these  sever- 
al demurrers.  Plaintiff  refused  to  plead  fur- 
ther, and  final  judgment  against  It  followed 
accordingly,  from  which  judgment  It  prose- 
cutes ttds  appeal 

[11  I.  That  plaintiff's  bill  Is  multifarious 
appears  to  admit  of  no  serious  doubt  The 
alleged  right  of  plaintiff  to  bring  the  defend- 
ants Missouri  Lincoln  Trust  Company  and 
St  Louis  National  Life  Insurance  Company 
into  a  court  of  equity  rests  upon  alleged  dis- 
tinct and  separate  transactions  of  these  de- 
fendants with  defendant  Sutherland,  wholly 
disconnected  with  each  other.  There  is  no 
such  common  right,  or  community  of  interest 
in  the  subject-matter  of  the  controversy,  as 
to  entitle  plaintiff  to  join  these  defendants 
with  the  defendant  Sutherland  In  an  action 
of  this  character.  The  time-honored  rale 
that  the  extraordinary  powers  of  a  court  of 
equity  may  be  invoked  to  prevent  a  multi- 
plicity of  suits  has  no  application  to  a  situa- 
tion such  as  this,  where  alleged  separate  and 
distinct  causes  of  action  (If  any  are  alleged) 
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against  separate  defendants,  wMch  haVe 
nothing  In  coxtaaaa,  eace  thus  songht  to  be 
united  In  one  bilL  To  i>ermlt  tbia  would  do 
violence  to  the  rule  against  multifariousness 
In  a  bill  of  equity  whldi,  for  most  cogent 
reasons,  has  uniformly  been  held  to  be  a 
ftttal  defect  The  case  Is  not  one  to  reach 
property  of  a  debtor  frandulently  conveyed 
to  different  parties,  where  each  cause  of  ac- 
tion has  a  common  origin,  or  where  there 
Is  snch  ctunmon  Interest  In  respect  of  the 
frand  as  to  permit  tbe  Joining  of  all  as  de- 
fendants In  one  blU. 

"A  bill  is  said  to  be  multifarious  when  distinct 
and  independeat  matters  are  improperly  Joined, 
whereby  they  are  confounded,  as  the  writing  in 
one  bill  of  aeveral  matters  perfectly  distinct  and 
unconne<5ted  aKainst  one  defendant,  or  the  de- 
mand of  several  matters,  of  a  distinct  and  inde- 
pendent nature,  asainst  several  defendants  In  the 
Bame  bill."  Clark  et  aL  v.  Insurance  Co.,  S2 
Mo.  272. 

"In  greneral  terms  a  bin  is  said  to  be  multifari> 
ous,  which  seeks  to  enforce  against  different  indi- 
viduals, demands  which  are  whoUy  disconnect- 
ed." Gains  v.  Chew,  2  How.  619,  11  L.  Ed. 
402. 

In  Montserrat  Coal  Cow  t.  Mining  Co.,  141 
Mo.  149,  loc.  dt.  1S7,  42  S.  W.  822,  824,  the 
court,  after  quoting  the  foregoing  definitions, 
says: 

"The  nile  is  best  illustrated  by  the  cases  them- 
selves. Tbos,  in  Harrison  v.  Hogg,  2  Ves.  Jr. 
323,  the  plaintifb  endeavored  to  unite  in  one  rec- 
ord a  demand  in  which  all  the  plaintiffs  jointly 
had  an  interest  with  a  demand  in  which  only  one 
of  them  bad  an  interest,  and  the  demurrer  was 
sustained  on  the  ground  tliat  the  Bubjcct-matters 
ought  not  to  be  joined  in  one  suit  In  Sazton 
T.  Davis,  18  Ves.  72,  the  bill  prayed  for  an  ac- 
counting against  the  representative  of  a  bank- 
rupt's assignees,  and  against  Davis,  claiming 
through  Baid  assignees,  and  also  against  a  per- 
son who  had  been  his  assignee  under  the  insol- 
vent debtor's  act,  and  it  waa  held  multifarious. 
On  the  other  hand,  it  has  been  held  by  this  court 
and  many  others  tliat  several  judgment  creditors 
may  Join  in  one  common  bill  against  their  com- 
mon debtor  and  his  grantees  to  cancel  convey- 
ances alleged  in  the  bill  to  liave  l>een  fraudulently 
made  to  defeat  said  creditors,  on  the  ground  that 
the  fraud  equally  affects  all  the  plaintiffs,  giving 
tliem  a  right  to  join,  and  all  the  defendants  are 
implicated  in  it,  though  in  different  degrees  and 
proportions,  though  perhaps  as  to  different  prop- 
erties.   Bobb  V.  Bobb,  76  Mo.  419." 

In  the  same  connection  see,  also,  Penlston 
T.  Brick  Co.,  234  Mo.  698,  138  S.  W.  632; 
Wilkinson  T.  Goodin,  71  Mo.  App.  loc.  dt. 
398,  399;  Rinehart  v.  Long,  95  Mo.  396,  8  S. 
W.  659. 

[21  II.  It  seems  equally  clear  that  the  pe- 
tition does  not  allege  facts  snffident  to  war- 
rant the  granting  of  any  equitable  relief  to 
plaintiff.  It  is  certain  that  the  relief  prayed 
for  against  the  Missouri  Lincoln  Trust  Com- 
pany Is  of  a  character  not  to  be  contemplat- 
ed by  a  court  of  equity.  Ostensibly  invoking 
the  equitable  doctrine  of  marshaling  assets, 
plaintiff  seeks  to  have  the  defendant  trust 
company  compelled  to  first  resort  to  the  In- 
doners  and  guarantors  who  are  alleged  to 
be  secondarily  liable  to  It  for  the  indebted- 
ness Of  defendant  Sutherland  before  having 


rcteonxBe  to  the  corporate  stock  held  as  col- 
lateral therefor.  Under  this  theory  what 
becomes  of  the  rigiht  of  subrogation  enjoyed 
by  such  Indorsers  or  guarantois?  Surely 
those  who  are  alleged  to  have  thus  Incurred 
liability  upon  Sutherland's  indebtednesK  to 
the  trust  company  are  entitled  to  resort  to 
the  security  held  by  the  latter,  In  the  event 
that  they  are  required  to  pay  the  obligation 
so  secured.  It  Is  true,  as  appellant  says,  that 
such  indorsements  and  guaranties  are  alleg- 
ed to  have  l)een  made  "for  value  received"; 
but  It  by  no  means  follows  that  the  parties 
thus  making  such  indorsements  or  gniarantles 
are  I>eyond  the  pale  of  the  doctrine  of  sub- 
rogation. The  risk  which  the  petition  in 
general  terms  alleges  to  have  been  assumed 
by  them,  though  for  a  valuable  considera- 
tion, was  presumably  incurred  in  contempla- 
tion of  the  protection  afforded  them  t>y  the 
collateral  deposited  by  defendant  Sutherland, 
the  primary  debtor,  as  security  for  the  pay- 
ment of  the  debt 

[3]  But  to  consider  briefly  the  more  Im- 
portant question,  in  tliis  connection,  wheth- 
er the  matters  set  up  in  the  petition  are 
sudi  as  to  afford  ground  for  the  granting 
of  any  equitable  relief  to  plaintiff,  it  must 
be  borne  in  mind  that  It  is  a  cardinal  rule 
of  equity  Jurisprudence,  finding  spedal  ap- 
plication to  a  case  of  this  diaracter,  that  a 
court  of  equity  will  not  aid  a  complainant 
where  an  adequate  remedy  at  law  is  avail- 
able to  him.  12  Cyc.  &  The  property  sought 
to  be  reached  by  plaintiff — L  e.,  the  Interest 
of  defendant  Sutherland  alleged  to  remain 
therein — ^is  of  such  a  character,  viz.,  corpo- 
rate stock,  as,  we  think,  to  be  dearly  sub- 
ject to  levy  and  sale  under  execution.  That 
such  remedy  Is  afforded  by  sections  2201 
and  2202,  Rev.  Stat  1909,  we  think  cannot 
be  well  doubted.  See  Foster  v.  Potter,  37 
Mo.  626;  Tufts  T.  Volkening,  122  Mo.  631, 
27  S.  W.  622.  This  does  not  appear  to  be 
seriously  controverted;  but  appellant's 
learned  counsd  insist  that  such  remedy  Is  In- 
adequate. It  is  said  that  the  corporate  stock 
In  question,  subject  to  the  lien  of  Suther- 
land's said  debtors  thereupon,  would  be  like- 
ly to  realize  but  little  at  an  execution  sale. 
This,  however,  is  a  mere  matter  of  conjec- 
ture, and  is  an  argument  without  force,  in 
view  of  the  lack  of  any  averment  making  It 
appear  that  the  situation  is  in  any  wise 
peculiar  or  extraordinary  in  this  resided. 
The  petition  contains  nothing  to  show  the 
existence  of  drcumstances  such  as  to  call 
for  the  interposition  of  a  court  of  equity 
upon  the  ground  tliat  the  remedy  available 
to  plaintiff  under  our  laws  is  not  full  and 
adequate. 

Because  of  the  nature  of  the  property 
sought  to  be  reached,  and  the  remedy  con- 
sequently available  to  plaintiff  under  our 
law,  if  for  no  other  reason,  we  are  of  the 
opinion  that  the  demurrers  were  well  ruled. 
Other  questions  relating  to  the  suffldency 
of  the  petition  need  not  be  discussed;    nor 
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need  we  refer  to  tbe  authorities  dted  by 
learned  and  Indostrioiia  counsel  for  appel- 
lant, since  the  case  presented  is  such,  In  our 
Judgment,  aa  to  render  them  inapplicable, 

[4]  The  death  of  defendant  Sutherland 
occurred  pending  tbe  aiK>eal  to  this  court. 
His  administrator  entered  appearance,  and 
the  cause  was  ordered  revived  against  him. 
The  point  has  not  been  made  that  the  suit 
is  of  such  character  as-  to  abate  upon  the 
death  of  the  defendant  whose  property  is 
sought  to  be  reached.  The  general  rule  is 
that  the  deatb  of  a  Judgment  debtor  puts  an 
end  to  a  salt  in  the  nature  of  a  creditors' 
bill,  where  there  has  been  no  seizure  of  tbe 
assets  In  any  form,  and  no  lien  has  been 
created  thereon,  by  virtue  of  the  litigation, 
leaving  the  debtor's  property  to  be  applied 
ratably  to  the  payment  of  his  debts  in  ac- 
cordance with  the  administration  law  of  the 
JurisdictlOD.  See  Belth  v.  Porter,  119  Mich. 
365,  78  N.  W.  336,  75  Am.  St.  Rep.  402,  and 
authorities  there  dted.  But  under  the  dr- 
cumstances  it  is  unnecessary  for  us  to  pass 
upon  the  question  as  one  arising  under  our 
law. 

It  follows  that  the  Judgment  of  the  drcuit 
court  should  be  affirmed;  and  it  is  so  or- 
dered. 

REYNOLDS,  P.  X,  concurs. 


In  re  MEDNIK'S  ESTATE. 

GIBSTINB  V.  MEDNIK. 

(No.  14277.) 

(St  Louis  Court  of  Appeals.     Missoorl.     Oct 
24,  1916.) 

Appeal  and  Erbob  <g=»1092— Scope— Fiwd- 

iNoa  OF  Fact. 
Tbe  finding  of  the  circuit  court  on  appeal 
from  the  probate  court,  as  to  diligence  in  pros- 
ecuting the  appeal,  is  ao  largely  within  its  dlg- 
creUon  that  the  Court  of  Appeals  will  not  in- 
terfere imless  it  clearly  appears  to  have  been 
abused,  and,  if  the  evidence  is  conflicting,  the 
judgment  below  is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  H  4312-4321 ;  Dec  Dig.  «=> 
1082.] 

Appeal  from  St.  Louis  Circuit  Court; 
Leo  S.  Kassieur,  Judge. 

"Not  to  be  offidally  published." 

Proceedings  in  the  estate  of  Charles  Med- 
nlk,  deceased.  From  an  order  denying  motion 
to  set  aside  a  Judgment,  affirming  Judgment 
of  the  probate  court  for  Sophie  Mednik,  and 
dismissing  his  appeal  to  the  circuit  court 
Samuel  Gibstlne,  Administrator,  appeals. 
Affirmed. 

Hugh  D.  McCorkle,  of  St  Louis,  for  appel- 
lant. Adolph  Abbey,  William  R.  Gilbert, 
Robt.  L.  McLaran,  and  Edmond  A.  B.  Gar- 
escbe,  all  of  St.  Louis,  for  respondent 

REYNOLDS,  P.  J.  On  March  Srd,  1913,  one 
Sophie  Mednik,  respondent  here,  filed  a  mo- 


tion In  the  Probate  Court  of  the  dty  of  St. 
Louis  against  Samuel  Gibstine,  as  adminis- 
trator of  Charles  Mednik,  deceased,  here  tbe 
appellant,  in  which  motion  respondent  set 
up  that  she  was  the  widow  of  Charles  Med- 
nik; tliat  appellant  was  duly  appointed  and 
is  acting  as  administrator  of  the  estate  of 
that  deceased;  that  on  dates  named  the 
Probate  Court  duly  allowed  respondent  tlie 
sum  of  $200  and  1147.23  in  lien  of  provisions 
on  band,  making  a  total  allowance  of  $347.23. 
Averring  demand  on  the  appellant  adminis- 
trator for  the  payment  of  it  and  his  reftisal, 
an  order  was  prayed  directing  the  adminis- 
trator to  pay  the  amount  to  her.  The  ad- 
ministrator answered,  denying  the  right  of 
the  petitioner  to  the  order  prayed  for  on 
various  grounds  unnecessary  to  here  state. 
Afterwards  on  July  8th,  1913,  the  Probate 
Court  ordered  the  administrator  to  pay  the 
claimant,  respondent  here,  tbe  amount  there- 
tofore allowed  her  by  the  Probate  Court, 
From  this  order  the  administrator,  on  July 
18th,  filed  his  affidavit  for  an  appeal  to  the 
circuit  court  The  administrator  not  having 
paid  the  filing  fee  to  the  Probate  Court  nor 
lodged  the  papers  with  the  circuit  court  re- 
spondent paid  the  fee  and  on  October  15th, 
1913,  lodged  tbe  appeal  papers  in  the  drcuit 
court  Afterwards,  on  October  18th,  1913, 
respondent  filed  her  motion  in  the  circuit 
court  to  affirm  the  Judgment  of  the  Probate 
Court  This  motion  set  out  that  the  appeal 
had  been  taken  July  18th,  1913,  from  the  or- 
der of  the  Probate  Court  and  that  the  tran- 
script was  finished  on  July  30th,  1913,  and 
that  the  administrator  and  his  counsel  were 
repeatedly  and  duly  notified  of  these  facts 
but  had  failed  and  neglected  to  prosecute  tbe 
appeal  or  take  any  steps  looking  thereto  and 
had  failed  and  neglected  to  obtain  the  tran- 
script from  the  clerk  of  the  Probate  Court 
or  to  pay  the  filing  fee  of  tbe  appeal  to  tbe 
clerk  of  the  drcuit  court,  and  recites  that 
the  respondent  had  filed  that  transcript  in 
tbe  drcuit  court  on  October  15th,  1913,  and 
was  compelled  to  pay  the  costs  thereof  in 
the  Probate  Court,  amounting  to  $6.90,  and 
the  filing  fee  in  the  circuit  court  amounting 
to  11.00.  Wherefore  respondent  pirayed  that 
the  Judgment  of  the  Probate  Court  be  affirm- 
ed. On  November  11th,  1913,  this  motion  was 
sustained  by  the  circuit  court  and  tbe  Judg- 
ment of  the  Probate  Court  affirmed.  After- 
wards, and  on  November  21st,  1913,  the  ap- 
pellant filed  his  motion  to  set  aside  the  af- 
firmance of  the  Judgment  of  the  Probate 
Court  The  drcuit  court  hearing  testimony 
on  this  motion  to  set  aside  the  affirmance  of 
the  Judgment  of  the  Probate  Court,  overrul- 
ed It  and  as  appears  by  the  transcript  brought 
before  us,  that  court  announced  at  the  time 
that  it  did  not  think  the  administrator,  ap- 
pellant here,  had  shown  suffident  diligence 
in  the  matter  to  have  the  action  of  the  dr- 
cuit court  in  dismissing  the  appeal  and  afflrm- 
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lug  the  Judgment  of  the  Probate  Court  set 
aside.  From  this  the  administrator  has  ap- 
pealed to  our  court. 

The  determination  of  a  matter  of  this  kind 
is  so  largely  In  the  discretion  of  the  trial 
court,  that  an  appellate  court  will  not  inter- 
fere with  that  action  unless  it  clearly  ap- 
pears that  that  discretion  has  been  abused  or 
wrongfully  exercised.  There  was  much  evi- 
dence introduced  at  the  hearing  of  the  mo- 
tion. We  do  not  set  it  out  for  the  reason 
that  opinions  of  the  appellate  courts  are 
largely  for  the  guidance  of  the  courts  in 
other  causes,  and  what  might  appear  by  the 
evidence  to  be  diligence  in  one  case  wotdd 
not  be  so  in  another.  The  learned  trial 
court  beard  all  the  evidence  introduced  by 
the  several  partiea,  had  the  witnesses  be- 
fore it  on  this  motion  to  set  aside  the  order 
of  affirmance,  and  found  lack  of  due  dili- 
gence. We  have  read  all  of  the  evidence 
ourselves.  It  is  conflicting  on  a  number  of 
material  matters,  all  going  to  the  question  of 
due  diligence  on  the  part  of  the  administrator 
and  his  various  counsel.  Under  such  cir- 
cumstances we  think  that  the  conclusion  of 
that  court  is  strongly  persuasive,  in  point 
of  fact,  we  might  say  is  conclusive  on  us,  in 
that  it  Involved  a  determination  of  fact  on 
the  evidence.  Lack  of  diligence  appeared 
sufficient  to  warrant  the  trial  court  in  tak- 
ing the  course  whidi  it  pursued ;  or  to  make 
it,  at  any  rate,  out  of  the  question  for  us 
to  say  that  the  court  palpably  abused  its  dis- 
cretion. 

The  Judgment  of  the  circuit  court  la  af- 
flrmed- 

AI/LEN.  J.,  concurs. 


BLUMER  T.  LOEVENHABT.     (No.   14455.) 

(St  Lonia  Court  of  Appeals.     Misaouri.     Oct 
24,  1916.) 

1.  CoNTRAcra    «=»300(3)    —    Dei-at    unukb 
Bdildinq  Contbact— Excuses. 

Damages  cannot  be  recovered  of  a  contrac- 
tor for  not  patting  in  fixtures  in  the  time  stipu- 
lated, where  the  delay  is  caused  by  failure  to 
have  the  building  ready  for  his  work. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  1374,  1376,  1378-1381;  Dec.  Dig. 
«=»30(K3).] 

2.  Afpsai.  and    Ebbob   «=>581(8,9)   —  Ab- 

BTBAOI. 

The  abstract  is  fatally  defective,  the  record 
proper,  as  abstracted,  failing  to  show  filing  of 
moDon  for  new  trial,  or  that  the  bill  of  excep- 
tions was  signed  and,  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {i  2579,  2580;  Dec  Dig.  «=» 
581(3, 8).] 

Appeal  from  St  Louis  Circuit  Court; 
Rhodes  E.  Cave,  Judge. 

"Not  to  be  officially  published." 

Action  by  Richard  6.  Blnmer,  doing  busi- 
ness as  the  Blumer  Cabinet  Company  and  as 
the  Blumer  Bros.  Cabinet  Company,  against 


Jacob  Loevenhart,  doing  business  as  the 
Remoh  Jewelry  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Chester  H.  Kmm,  of  St.  Louis,  for  ap- 
pellant Holland,  Rutledge  ft  Lashly,  of  St 
Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  to  recover 
a  balance  claimed  to  be  due  plaintiff  upon  a 
contract  entered  Into  between  plaintiff  and 
defendant  on  July  23,  1912,  for  the  construc- 
tion and  installation  by  plaintiff  of  certain 
fixtures  and  cabinetwork  in  defendant's  store 
building  in  the  city  of  St  Louis,  and  to  re- 
cover also  the  reasonable  value  of  certain 
"extras"  alleged  to  have  been  furnished  de- 
fendant at  the  latter's  instance  and  request 
The  pleadings,  which  are  lengthy,  need  but 
passing  notice.  The  petition  is  in  two  counta 
The  first  count  seeks  to  recover  the  sum  of 
$529,  the  balance  alleged  to  be  due  plalntUF 
on  the  contract;  while  the  second  count  Is 
for  the  recovery  of  1116.50  as  the  reasonable 
valne  of  the  work  and  materials  alleged  to 
have  been  furnished  by  plaintiff  at  defend- 
ant's request  and  not  covered  by  the  con- 
tract. The  defendant,  denying  the  allega- 
tions of  the  petition  except  as  to  the  execu- 
tion of'  the  contract.  Interposed  a  counter- 
claim for  $850,  claimed  to  be  due  him  be- 
cause of  an  alleged  delay  of  34  days  on  plain- 
tiff's part  in  completing  the  work  according 
to  the  contract  This  counterclaim  is  based 
upon  a  clause  of  the  contract  which  provided 
that  the  entire  work  contracted  to  be  per- 
formed by  plaintiff  was  required  to  be  com- 
pleted on  or  before  September  8,  1912,  and 
that  plaintiff  would  pay  defendant,  as  liq- 
uidated damages,  the  snm  of  $25  per  day 
for  every  day  thereafter  during  which  the 
work  might  remain  incomplete.  Plaintiff, 
admitting  that  the  work  was  not  completed 
until  October  7,  1912,  pleaded  that  the  delay 
was  caused  by  the  failure  of  defendant,  his 
contractors,  agents,  and  servants,  to  do  the 
necessary  work  on  the  building  to  construct 
the  same  and  put  it  In  condition  to  enable 
plaintiff  to  proceed  with  the  installation  of 
the  fixtures  and  cabinetwork  agreed  to  be 
installed  by  him,  pleading  notice  thereof  to 
defendant  and  his  architects  in  accordance' 
with  the  contract,  pleading,  also,  that  de- 
fendant waived  the  delay  in  the  completion 
of  the  work  and  that  defendant  suffered  no 
loss  or  damage  by  reason  of  such  delay. 
The  trial  before  the  court  and  a  Jury  resulted 
in  a  verdict  for  plaintiff  for  the  respective 
amounts  sought  to  be  recovered  by  the  two 
counts  of  his  petition,  with  interest  In 
obedience  to  an  instruction  by  the  court  the 
Jury  returned  a  verdict  in  favor  of  defend- 
ant on  his  counterclaim  In  the  sum  of  $176. 
Judgment  followed  accordingly,  from  which 
defendant  prosecutes  this  appeal. 

The  evidence  In  plaintiff's  behalf  is  to  the 
effect  that  the  fixtures  and  cabinetwork  re- 
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quired  to  be  faistalled  In  the  building  by 
him  tinder  the  contract  were  constructed  by 
him  on  or  before  August  12,  1912,  and  were 
ready  for  installation  in  ample  time  to  have 
enabled  him  to  fully  Install  the  same  within 
the  building  on  or  before  September  3,  1912, 
but  that  he  was  prevented  from  so  Installing 
them  by  reason  of  the  unflnished  condition  of 
the  building  and  the  other  work  then  pro- 
gressing therein.  That  plaintiff  was  thus  de- 
layed, and  unable  to  gain  access  to  the  build- 
ing for  the  purposes  aforesaid  untU  long  after 
the  contract  period  had  expired,  appears  be- 
yond question.  In  fact  defendant's  own  te»- 
tlmony  shows  that  the  work  of  laying  the 
floors  In  the  building  did  not  begin  until  Sep- 
tember 4,  1912,  and  that  the  floors  were  not 
completed  until  on  or  about  September  10th. 
And  there  is  abundant  evidence  to  show  that, 
because  of  the  conditions  prevailing,  defend- 
ant repeatedly  waived  performance  by  plain- 
tiff vrlthln  the  time  stipulated.  It  Is  not 
disputed  that  a  balance  of  $529  remained 
unpaid  on  the  contract  price;  and  the  evi- 
dence regarding  the  extra  work  and  materi- 
als alleged  to  have  been  furnished  defendant 
undeniably  warrants  a  recovery  by  plaintiff 
on  the  second  count  of  the  petition. 

Appellant  complains  of  alleged  errors  of 
the  trial  court  In  Its  ruling  on  the  admission 
of  testimony  for  plaintiff.  These  complaints, 
for  the  most  part,  are  so  Indefinite  and  gen- 
eral as  to  present  nothing  for  review  in  an 
appellate  court.  However,  a  close  scrutiny 
of  the  record  has  failed  to  disclose  any  such 
ruling  during  the  trial  that  could  possibly 
constitute  error  prejudicial  to  defendant 

[1]  It  Is  contended  that  under  the  evi- 
dence defendant  was  entitled  to  recover  the 
sum  of  $25  per  day  for  31  days ;  1  e.,  from 
September  3d  to  October  7,  1912,  a  total 
of  $850,  and  that  the  court  erred  In  refusing 
an  instmction  to  this  effect  offered  by  de- 
fendant and  in  giving  the  instruction  which 
directed  a  verdict  for  $176  in  defendant's 
favor  on  his  counterclaim.  But  this  conten- 
tion has  no  shadow  of  merit  in  it  The  de- 
fendant on  the  witness  stand  conceded  that 
plaintiff  was  delayed  until  September  10th  in 
gaining  access  to  the  building.  And  there  is 
abundant  evidence  to  Justify  a  finding  that 
defendant,  fully  recognizing  at  the  time  that 
the  delay  was  through  no  fault  of  plaintiff, 
waived  the  time  limit  fixed  in  the  contract 
Under  the  facts  shown  in  evidence,  plaintiff 
conld  be  required  only  to  complete  the  work 
within  such  time  as  the  Jury  might  find  to  be 
reasonable  under  the  circumstances.  But 
the  trial  court  evidently  took  the  view  that 
defendant  was  entitled  to  recover  on  his 
counterclaim  $25  per  day  for  the  seven  days 
beginning  October  1  and  ending  October  7, 
1912.  This  was  the  most  that  defendant 
could  recover.  l*e  evidence  discloses  that 
he  sufTered  no  damage  whatsoever  prior  to 
October    1,  -1912.     He   was   conducting  his 


business  at  another  location  where,  after 
September  1st,  be  was  paying  $26  per  day 
on  "a  daily  tenancy,"  and  did  not  begin  to 
pay  rent  for  the  new  building  which  he  was 
fitting  up  until  October  1st  See  Ward  v. 
Haren,  183  Mo.  App.  669,  167  S.  W.  1064, 
and  cases  there  cited.  If  there  was  any  er- 
ror In  giving  the  instruction  requiring  the 
Jury  to  find  for  defendant  on  his  counterclaim 
in  the  sum  of  $175,  It  was  error  prejudicial 
to  plaintiff  and  not  to  defendant 

[2]  We  have  preferred  to  thus  briefly  dis- 
pose of  the  appeal  on  the  merlta  We  would 
be  Justified,  however,  in  peremptorily  dis- 
posing of  it  upon  the  ground  that  the  ab- 
stract Is  fbtally  defective  in  that  the  rec- 
ord pr(H>er,  as  abstracted,  fails  to  show  that 
any  motion  for  new  trial  was. ever  filed,  or 
that  what  purports  to  be  the  bill  of  excep- 
tions was  ever  signed  and  filed.  Respondent 
has  not  attacked  the  abstract  but  in  point 
of  fact  none  of  the  mtitters  complained  of 
by  appellant  are,  properly  speaking,  befi^e 
us  for  review. 

The  Judgment  Is  affirmed. 

BBYNOU>S,  P.  J.,  concora. 


STATE  T.  EBEL  et  al    (No.  14,266.) 

(St  Louis  Court  of  Appeals.    Missouri.     Oct 

24,  1916.) 

1.  iNTOxioATiita  Liquoaa  4s>235— PaosBcrn- 
TiON— Evidence — Sale  bt  Club. 

The  alleged  oifenBe  of  selling  liquor  with- 
out a  license.  In  violation  of  Rev.  St  1909,  i 
7188,  having  been  committed  before  the  Su- 
preme Court  overruled  its  former  construction 
of  said  section,  by  which  it  had  held  there  was 
no  offense  when  the  sale  was  by  a  bona  fide  as- 
sociation or  its  agents  to  the  members  thereof, 
the  case  having  been  tried  on  the  theory  that 
such  construction  governed,  it  was  error  to  ex- 
clude the  charter  of  the  association  by  which 
defendant  was  employed  to  sell  liquor  to  its 
members;  he  having  sold  to  one  who  falsely 
represented  himself  to  be  a  member. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  299;    Dec  Dig.  «=3235.] 

2.  Intoxioatino  Liquobs  iS=3l58  —  Sale  bt 
Club— PUBCHASE  Made  by  Hiked  Infoemeb 
— Dexieption. 

In  such  prosecution,  where  the  prosecuting 
witness,  in  addition  to  seeking  to  procure  drinks 
for  the  purpose  of  making  a  case,  employed 
means  to  make  it  appear  that  he  was  a  member 
of  the  association  in  order  to  accomplish  such 
purpose,  a  conviction  was  not  authorised;  such 
sale  being  procured  by  deception. 

[Ed.  Note.— For  otlier  eases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  169,  170;  Dec.  Dig.  «=» 
158.] 

Appeal  from  St.  Louis  Court  of  Criminal 
Correction ;  Calvin  N.  Miller,  Judge. 
"Not  to  be  officially  published." 
Louis  Ebel  and  Joseph  Heller  were  convict- 
ed of  selling  intoxicating  liquors  witb»nt 
a  license,  and  appeal.  Reversed,  and  de- 
fendants discharged. 

Earl  M.  Pirkey,  of  St  Louis,  for  appellants. 
Howard  Sidener,  of  St  Louis,  for  the  State. 
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AXJLESU,  J.  This  le  'a  Drosecutlcm  under 
section  7188,  Revised  Statutes  1909,  for  the 
alleged  sale  of  iatoxlcatlng  liquors  without 
a  license.  The  trial  of  the  defendants,  be- 
fore the  court  and  a  Jury,  resulted  In  a  ver- 
dict finding  both  defendants  guilty  as  diarg- 
ed  in  the  information  and  assessing  their 
punishment  at  a  fine  of  S7S  each.  After 
onavailing  motions  for  new  trial  and  In  ar- 
rest, judgment  was  entered  In  accordance 
with  the  verdict,  from  which  Judgment  de- 
fendants have  appealed. 

The  record  discloses  that  the  defendants 
were  members  of  an  association  known  as 
the  Woodmen  Medical  Corps  Association,  In- 
corporated, by  a  pro  forma  decree,  under  the 
laws  of  the  state  of  Missouri.  On  the  eve- 
ning of  September  20,  191S,  this  association 
held  an  entertainment  and  dance  In  a  build- 
ing on  Cherokee  street  In  the  d^  of  St. 
Louis,  upon  the  second  floor  of  which  was  a 
dance  hall.  In  a  room  on  the  first  floor  of 
the  building  was  a  bar,  at  whldi  drinks  were 
served  to  members  of  the  assodatlon,  who 
presented  tickets  procured  for  that  purpose. 
Defendant  HeUer,  with  another  member  of 
the  association,  was  behind  this  bar,  serving 
drinks.  At  or  near  the  entrance  to  that  room 
defendant  Ebel  was  stationed  with  tickets, 
which  he  sold  to  members  desiring  to  pur- 
diase  drinks. 

It  appears  that  on  the  evenlngr  In  ques- 
tion the  prosecuting  witness,  one  Hoelzer,  a, 
member  of  the  police  force  of  the  city  of 
St  Louis,  entered  this  building  In  citizen's 
clothes,  went  to  the  dance  hall  on  the  sec- 
ond floor,  where  he  danced,  and,  leaving  his 
hat  upon  the  second  floor,  returned  to  the 
first  floor,  where  he  procured  from  defendant 
Bbel  tickets  ft>r  drinks,  which  he  used  to 
obtain  beer  from  defendant  Heller  at  the  bar. 
He  claims  to  have  twioe  purchased  tickets 
from  Ebel,  In  each  Instance  using  a  marked 
dollar  bill;  \iiat  after  procuring  the  first 
tickets  and  drinks  he  went  again  to  the  sec- 
ond floor,  and  at  once  or  shortly  thereafter 
returned  and  purchased  other  tickets,  and 
again  procured  beer  from  defendant  Heller. 
Defendants'  evidence,  however,  goes  to  show 
that  Hoelzer  purchased  tickets  but  once  from 
Bbel,  and  to  procure  them  and  gain  admis- 
sion to  the  barroom,  showed  a  ticket  then 
In  his  possession,  and  upon  being  asked 
whether  he  were  a  member  nodded  his  head 
to  indicate  the  affirmative  thereof;  and 
though  Elbel  was  arrested  upon  the  spot,  close- 
ly guarded  and  searched,  but  one  marked 
bQI  was  found  upon  him. 

Hoelzer  testified  that  he  knew  that  defend- 
ant Ebel  was  stationed  at  the  entrance  to 
the  room  containing  the  bar  for  the  purpose 
of  keeping  persons  out  of  that  room  who  were 
not  members  of  the  association.  Upon  being 
Interrogated  by  the  court,  he  said  he  saw  no 
one  put  out,  and  did  not  hear  defendant  Ebel 
ask  any  one  concerning  bis  membership; 
but  nevertheless   he  repeatedly  stated,   aa 


of  his  own  knowledge,  Uiat  this  was  the 
purpose  for  which  Kbel  was  stationed  at 
this  entrance.  He  rtated  that  his  sole  pur- 
pose in  going  to  the  place  and  taldng  part 
In  the  dance  was  to  "make  a  case." 

Defendants  offered  In  evidence  the  charter 
of  the  Woodmen  Medical  Corps  Association, 
but  the  court  excluded  it.  On  behalf  of  de- 
fendants the  evidence  went  to  show  that 
the  tickets  aforesaid  were  employed,  and  that 
defendant  Ebel  assumed  his  said  position 
with  snidi  tickets,  by  direction  of  the  board  of 
directors  of  the  association,  ft>r  the  pur- 
pose of  excluding  all  but  members  of  the 
association  from  the  privilege  of  obtaining 
drinks,  and  that  special  precautions  were 
taken  to  prevent  any  one  not  a  member  from 
obtaining  these  tickets  and  from  gaining  ad- 
mission to  the  room  where  drinks  were  serv- 
ed. And  It  is  said  that  the  following  sign 
appeared  over  the  door  of  this  room,  viz. 
"For  members  only."  Much  of  the  testimony 
offered  along  this  line,  however,  was  ex- 
cluded. 

The  theory  upon  which  the  Information 
herein  was  filed,  and  the  case  tried  below, 
was  that  the  defendants  violated  the  statute, 
supra,  by  selling  Intoxicating  liquors  to  one 
not  a  member  of  the  club  or  association.  For 
some  19  years  prior  to  the  commission  of  the 
alleged  ofllense  the  decision  of  the  Supreme 
Court  in  State  ex  ret  v.  St  Louis  Club,  125 
Mo.  308,  28  S.  W.  004,  26  L.  B.  A.  673  (decid- 
ed in  1894),  had  been  controlling  In  respect 
to  the  Interpretation  to  be  placed  upon  sec- 
tion 7188,  supra.  Under  the  statute  as  con- 
strued by  the  Supreme  Court  in  that  case,  it 
was  not  a  criminal  offense  for  a  bona  fide 
association  of  this  character,  or  Its  agents 
and  servants,  to  dispense  liquors  to  Its  mem- 
bers without  having  procured  a  license. 
This  ruling  was  followed  in  State  v.  Myers, 
176  Mo.  App.  68,  162  S.  W.  76&  And  such 
was  the  state  of  the  law  In  this  state  until 
the  recent  decision  of  the  Supreme  Court 
In  State  ex  Inf.  v.  Missouri  Athletic  Club, 
261  Mo.  576,  170  S.  W.  904,  L.  R.  A.  1915C, 
876,  Ann.  Cas.  lOlOD,  931  (decided  In  1914), 
wherein  the  Supreme  Court,  In  an  original 
proceeding  in  the  nature  of  quo  warranto, 
reversed  Its  former  ruling,  suspending  ouster, 
however,  so  long  as  the  clubs  in  question  In 
good  faith  refrained  from  violating  the  law 
as  interpreted.  In  the  appeal  before  us  ai>- 
pellants'  counsel  proceeds  upon  the  theory 
that  the  interpretation  of  the  statute  by  the 
former  decision  of  the  Supreme  Court,  supra, 
became  as  much  a  part  thereof  as  if  original- 
ly written  and  enacted  therein,  and  that  the 
subsequent  decision  of  that  court,  rendered 
after  the  commission  of  the  alleged  offense 
and  after  the  trial  below,  could  not  have  the 
effect  of  rendering  criminal  an  act  which, 
under  the  law  as  Interpreted  by  the  highest 
tribunal  of  the  state,  was  Innocent  when  com- 
mitted. The  state  likewise  proceeds  upon 
this   theory,   for  the   prosecuting  attorney. 
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making  no  contention  that  the  case  Is  now 
governed  by  the  recent  decision  In  Statf  ex 
inf.  T.  Missouri  Athletic  Club,  sapra,  says 
In  his  brief: 

"Covmsel  for  appellants  relies  on  the  cases 
of  Stote  V.  Myers,  176  Mo.  App.  66  [162  S.  W. 
768],  and  State  ex  rel.  y.  St  Louis  Club,  125 
Mo.  308  [28  S.  W.  604,  26  L.  R.  A.  673],  as  a 
justification  for  the  acts  of  the  defendants. 
True,  the  cases  above  cited  tvere  the  controlling 
cases  from  the  4th  day  of  December,  1804,  un- 
til the  17th  day  of  November,  1914,  on  the 
right  of  social  clubs  to  dispense  liquor  to  their 
members;  but  that  is  not  the  question  in  this 
case.  The  case  at  bar  is  one  where  the  agents 
of  the  Woodmen  Medical  Corps  Association 
undertake  to  sell  liquor  to  a  party  not  a  mem- 
ber of  its  organization." 

We  shall  therefore  take  the  case  as  pre- 
sented, without  more  ado,  and  dispose  of  It 
accordingly. 

[1]  Under  the  law  bb  it  stood  at  the  time 
of  the  trial  below  it  was  clearly  error  to  ex- 
clude the  charter  of  the  association;  and 
lil^ewise  prejudicial  errors  were  committed 
in  excluding  much  testimony  offered  by  appel- 
lants. These  rulings  would  necessitate  a  re- 
versal of  the  Judgment,  with  a  remanding  of 
the  cause,  if  would  not  also  certain  argu- 
ments to  th^  jury  which  counsel  for  the 
state  was  permitted  to  make  uurebuked,  over 
appellants'  objections.  But  we  have  reached 
the  conclusion  that  no  conviction  should  be 
allowed  to  stand  under  the  evidence  adduced 
and  that  the  defendants  should  be  discharged. 

[2]  The  only  conclusion  to  be  drawn  from 
the  record  is  that  defendants  were  deceived 
into  making  a  sale  or  sales  to  the  prosecut- 
ing witness,  or  allowing  him  to  receive 
drinks,  by  his  acts  and  conduct  whereby  he 
made  it  appear  that  he  was  a  member  of  the 
association  and  on  this  account  entitled  to 
such  privilege.  This  appears  from  the  state's 
own  evidence,  though  much  more  strongly 
from  that  of  appellants,'  some  of  which  is 
controverted  and  will  not  be  reckoned  with. 
It  cannot  be  disputed  that  the  prosecuting 
witness  not  only  entered  the  place  and  sought 
to  procure  drinks  for  the  purpose  of  making 
a  case  (which  he  could  lawfully  do),  but  that 
be  employed  means  to  make  It  appear  that 
he  was*  a  member  of  the  association  in  order 
to  accomplish  his  purpose.  It  is  true,  as  re- 
spondent says,  broadly  speaking,  that  "it  is 
no  defense  to  a  prosecution  for  an  illegal  sale 
of  intoxicating  liquor  that  the  purchase  was 
made  by  a  spotter,  detective,  or  hired  in- 
former." See  State  v.  Lucas,  94  Mo.  App. 
117,  67  S.  W.  971 ;  State  v.  Feldman,  150  Mo. 
App.  loc.  clt.  126,  120  S.  W.  998;  State  v. 
Quinn,  170  Mo.  loc,  clt  179,  67  S.  W.  074,  70 
S.  W.  1117.  As  to  "entrapment,"  the  general 
rule  is  thus  stated: 


"The  fact  that  a  detective  or  other  person 
suspected  that  the  defendant  was  about  to  com- 
mit a  crime  and  prepared  for  bis  detection,  at 
a  result  of  which  he  was  entrapped  in  its  com- 
mission, is  no  excuse,  if  the  defendant  alone 
conceived  the  original  criminal  design." 

But,  under  the  law  as  it  then  stood,  no  of- 
fense was  committed  by  these  defendAnts.  un- 
less a  sale  were  made  to  a  nonmember  of  the 
association.  There  la  nothing  to  make  it  ap- 
pear that  defendants,  or  rither  of  tbem.  con- 
ceived any  design  of  selling  to  one  not  a 
member;  but  all  of  the  evidence  Is  to  the 
contrary.  The  idea  of  bringing  about  a  sale 
to  a  nonmember  originated  ta  the  mind  of 
the  prosecuting  witness,  or  in  the  minds  of 
those  for  whom  he  acted.  It  has  been  held  to 
be  no  defense  that  one  is  enticed  into  selling 
illegally  by  one  furnished  money  by  citizens 
so  that  a  sale  may  be  induced  and  the  dealer 
prosecuted.  State  v.  Lucas,  supra.  Tills  doc- 
trine, however,  was  in  State  v.  Feldman,  su- 
pra, characterized  by  this  court  as  "offensive 
to  one's  sense  of  justice,"  and  In  tliat  case,  in 
a  concurring  opinion,  Reynolds,  P.  J.,  dting 
authority  in  support  of  his  view,  insisted 
that  the  opinion  in  the  Lucas  Case  went  too 
far.  And  there  is  much  authority  In  support 
of  this  position.  See  Woo  Wai  v.  U.  S,  223 
Fed.  412, 137  a  a  A.  604,  and  authorities  re- 
lied upon.  Bat,  be  tliis  as  It  nmy,  the  case 
before  us  is  not  one  where  the  prosecuting 
witness  merely  induced  the  defendants  to 
commit  an  apparent  offense,  or  enticed  them 
into  so  doing,  but  is  one  where  the  prosecut- 
ing witness  practiced  a  species  of  deception 
to  lead  defendants  to  believe  that  the  dr- 
cunstancee  were  of  a  nature  such,  if  true,  as 
would  have  constituted  the  acts  innocent  un- 
der the  law  as  it  then  stood. 

It  is  true  that,  in  a  prosecution  tor  the  il- 
legal sale  of  IntDxicating  liquors,  ordinarily 
no  criminal  Intent  need  be  shown;  and  vre 
do  not  say  that  a  criminal  intent,  as  such, 
need  be  here  shown.  Neither  do  we  say  that 
defendants  would  have  escaped  Uablllty,  had 
they  made  a  sale  to  one  who  made  no  pre- 
tense of  being  a  monber,  and  put  op  no  ap- 
pearance of  being  such,  merely  l)ecaa8e  ther 
thought  him  to  tie  a  member  and  acted  in 
good  faith.  But  we  do  hold  that  defendants 
could  not  be  tricked  and  deceived  into  be- 
lieving that  the  prosecuting  witness  was  a 
member,  and  then  be  convicted  for  failing 
into  the  deception  practiced.  This  view 
keeps  well  within  the  general  rule  quoted 
from  Cy&  above,  and  appears  to  us  to  be 
consonant  with  reason  and  justice. 

The  judgment  is  accordingly  reversed,  and 
the  defendants  discharged. 

REYNOLDS,  P.  J.,  concurs. 
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GOEBKL  T.  UNION  ELECTEIO  LIOHT  * 
POWER  00.    (No.  14464.) 

(St.  liouis  Court  of  Appeals.     Missoail.     Oct 
24.  191«.) 

1.  Electrioitt  «=»19(5)— Pebsonal  Injubies 

—  Knowledge  of  Danoerotis  Chaeaoteb 
OF  Wires — Sufficienct  op  Evidence. 

In  an  action  by  a  tinner,  working  on  a 
cornice  of  a  building,  for  injuries  received  from 
an  electric  shock,  evidence  held  to  show  that 
plaintiff  was  not  aware  of  any  danger  which 
vrould  come  to  him  from  contact  with  any  of 
the  wires  strung  near  where  he  worked. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Cent.  Dig.  {  11;   Dec.  Dig.  <S=»19(5).] 

2.  Tbiai.  «=3l91(7)— Pbbsohai,  Injt7bik»— In- 
STBucmoNS— AssuMiNo  Pacts. 

In  an  action  by  a  tinner,  working  on  a 
cornice  of  a  building,  against  an  electric  Hght 
and  power  company  for  injuries  received 
through  an  electric  shock  from  wires  strung 
near  where  he  worked,  instructions,  in  effect, 
that  the  jury  were  to  find  by  their  verdict,  be- 
fore they  could  find  for  plaintiff,  whether  or 
not  plaintiff  had  come  in  contact  with  the  wire 
or  wires,  and  whether  the  wire  he  came  in  con- 
tact with  was  the  wire  or  wires  of  defendant, 
were  not  improper  as  assuming  that  the  wire 
or  wires  with  which  plaintiff  came  in  contact 
belonged  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  430;    Dec.  Dig.  «=9l91(7).] 

3.  Electbictty  €=3U){5>— Personai.  Injttbies 

—  Ownership  of  Wires  —  Suffioienct  of 
Evidence. 

In  an  action  against  a  light  and  power  com- 
pany by  a  tinner  working  on  a  cornice  of  a 
building  for  injuries  through  electric  shock  from 
wires  strung  near  him,  evidence  held  sufiSdent 
to  warrant  the  jury  in  finding  that  the  wires 
from  which  plaintiff  received  the  shock  and  his 
injuries  were  defendant's. 

[E3d.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  11;   Dec.  Dig.  <S=»19(!5).] 

Appeal  from  St.  LouU'  Circuit  Court;  En- 
gene  McQuUlln,  Judge. 

"Not  to  be  officially  published." 

Action  by  Henry  Goebel  against  the  Union 
Electric  Light  ft  Power  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Judgment  aflSrmed. 

Action  for  personal  injuries  alleged  to 
have  been  recelTcd  by  plaintiff  while  work- 
ing as  a  tinner  on  a  cornice  of  a  building, 
he  having  sustained  a  shock,  as  clal&ed,  by 
coming  In  contact  with  a  veire  maintained 
by  defendant,  the  wire  carrying  an  electric 
current    Damages  are  placed  at  $7500. 

The  answer,  after  a  general  denial,  pleads 
the  contributory  negligence  of  plaintiff  in 
this: 

"That  by  the  ordinary  use  of  his  sense  of 
sight,  plaintiff  could  have  seen  the  wire  with 
which  he  came  in  contact  and  by  the  exercise 
of  ordinary  care  and  caution  could  therefore 
have  avoided  touching  the  same  and  thus  have 
avoided  the  accident  and  Injury." 

A  trial  before  the  court  and  a  jury  result- 
ed In  a  verdict  for  f 5000  In  favor  of  plaintiff. 
Judgment  following,  defendant,  filing  its  mo- 
tion for  a  new  trial,  which  was  overruled 
and  exceptions  saved,  has  duly  appealed. 

Plaintiff,  at  the  time  of  the  accident,  was 


a  tinner  and  cornice  worker  employed  by  one 
Ogden,  who,  on  the  date  of  the  accident,  had 
&ient  him  to  repair  the  cornice  of  a  house  at 
the  southeast  comer  of  Botanical  avenue 
and  Thirty-Ninth  street  in  the  city  of  St 
Louis,  the  bouse  fronting  on  Botanical  ave- 
nue and  Its  rear  flush  with  a  public  alley  run- 
ning east  and  west  through  the  block,  being 
on  the  south  side  of  that  alley.  Plaintiff 
was  working  on  the  cornice  on  the  rear  of  the 
building  on  this  alley  when  he  received  the 
Injury  for  which  he  brings  his  action.  On 
the  day  in  question  plaintiff  went  to  the 
premises  with  a  helper  or  apprentice.  He 
placed  a  long  ladder  against  the  rear  end 
of  the  house,  reaching  to  within  a  short  dis- 
tance of  and  below  the  roof.  The  building 
was  a  three-story  one.  He  put  the  ladder  In 
position  in  the  alley,  its  top  resting  on  the 
rear  wall  of  the  building  up  to  the  cornice, 
the  foot  of  the  ladder  on  the  pavement  of  the 
alley  and  about  four  or  five  feet  away  from 
the  rear  wall  of  the  building.  The  ladder 
was  about  40  feet  long.  There  were  a  num- 
ber of  electric  wires,  one  of  them  belonging 
to  the  Bell  Telephone  Company,  the  others — 
at  least  six,  although  k  witness  said  more- 
strung  along  arms  on  poets  through  the  alley. 
When  the  ladder  was  in  position,  the  electric 
wires  were  outside  the  ladder  and  the  tel- 
ephone wire  or  wires  inside  of  it,  or.  as 
plaintiff  testified,  the  Uve  wires,  meaning  the 
electric  light  wires,  were  outside  of  the  lad- 
der and  the  telephone  wire  or  wires  Inside 
of  the  ladder,  between  the  ladder  and  the 
wall.  The  telephone  wire,  which  was  a  lit- 
tle wire,  ran  along  almost  against  the  wall. 
Plaintiff  had  what  Is  called  a  "jack,"  which 
was  a  seat  or  stand  attached  to  the  rung 
of  the  ladder  by.  means  of  hooks.  Wlhen  it 
was  hooked  on.  the  man  working  either  stood 
or  sat  on  it  to  do  his  work.  The  wires  were 
underneath  the  jack,  a  little  below,  not  quite 
a  foot  below  his  feet  when  be  was  on  the 
jack,  which  was  about  six  Inches  above  the 
wires.  The  helper  being  on  top  of  the  roof, 
handed  the  jack  down  to  plaintiff,  who  hook- 
ed it  on  the  nmg  of  the  ladder  near  the  top 
and  was  just  putting  his  leg  over  it  when, 
as  he  testified,  he  saw  a  flash  which  flashed 
all  over  him  and  bit  him  and  threw  him  off 
the  ladder  and  down  into  the  alley,  a  fall  of 
36  or  38  feet  He  testified  that  he  noticed 
the  wires  at  the  time  he  was  going  up  and 
fixing  the  jack;  saw  that  they  were  "ragged 
and  fuzzy,"  but  did  not  see  any  bare  wire; 
had  been  working  about  wires  for  about  25 
years.  Asked  if  be  knew  the  result  of 
touching  wires  Improperly  insulated,  he  said 
that  you  could  touch  them  and  never  tmow 
they  are  any  different;  that  there  is  no 
danger  In  them;  where  the  Insulation  Is 
imi^erfect,  however,  be  thought  they  were 
very  dangerous.  That  was  his  testimony  in 
diiet 

On  cross-examination  plaintiff  testified  that 
he  had  on  previous  occasions  touched  a  heav- 
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II7  charged  wire  that  was  covered  with  In- 
sulation ;  had  done  that  aa  he  could  not  help 
it ;  that  If  the  wires  are  protected  and  insu- 
lated with  a  proper  good  Insulation  be  thought 
be  would  have  no  fear  and  that  there  was  no 
danger.  There  was  no  danger  if  it  was  in- 
sulated with  a  good  covering  and  properly  in- 
sulated. If  the  wires  were  properly  insulat- 
ed, he  repeated,  you  would  not  get  shocked. 
He  further  testified  that  he  had  neither  sat 
on  the  jack  nor  stood  on  it;  did  not  have 
time  to  do  either;  put  out  his  hand  to  put 
the  Jack  in  place  and  was  making  ready  to 
step  over  and  on  to  the  jack  and  just  as  be 
got  his  left  leg  over  he  thought  he  must  have 
come  in  contact  with  the  wire,  as  he  then  saw 
the  flash,  which  went  all  over  him,  and  re- 
ceived the  sbock  which  threw  him  to  the 
alley.  The  closest  wire  to  the  Jack,  he  testi- 
fied, was  about  12  inches  distant  and  rather 
to  the  side.  Ooing  up  the  ladder  be  passed 
through  the  wires  and  noticed  that  they 
were  "ragged  and  fuzzy."  He  was  cross-ex- 
amined at  great  length  as  to  what  he  had 
testified  to  at  a  former  trial,  of  the  case,  when 
he  bad  testified  that  be  bad  noticed  this  rag- 
ged and  fuzzy  condition  of  some  of  the  wires ; 
bad  noticed  It  as  he  put  his  foot  over  the  Jack. 
He  also  admitted  that  he  had  testified  on  bis 
former  trial  that  be  noticed  that  this  condi- 
tion extended  as  far  as  the  pole  and  six  feet 
from  it :  it  was  plain  to  see  that  It  was  fuzzy. 
He  further  testified  that  he  knew  that  If 
there  was  not  good  Insulation  there  was  dan- 
ger in  coming  in  contact  with  the  wires ;  had 
worked  among  wires  long  enough  to  know 
that ;  and  knew  that  he  bad  to  be  very  care- 
ful not  to  come  in  contact  with  onlnsulated 
parts  of  the  wire ;  knew  thit  there  was  dan- 
ger If  the  Insulation  wasn't  perfect;  knew 
that  if  the  wires  were  perfectly  Insulated 
there  as  no  danger  and  knew  he  had  to  be 
very  careful  not  to  come  In  contact  with  the 
uninsulated  part  of  a  wire ;  there  was  noth- 
ing to  prevent  him  from  constantly  seeing 
these  wires  as  he  worked  up  there  among 
them. 

On  redirect  examination  plaintiff  testified 
that  when  he  went  to  get  the  Jack,  be  went 
right  on  up  to  the  top  and  got  the  jack,  went 
up  without  stopping;  had  noticed  that  part 
on  the  outside  of  these  wires  was  fuzzy ;  bad 
worked  around  wires  for  25  years.  Asked 
to  what  extent  be  bad  noticed  the  insulation 
was  out  of  ordinary  near  the  top,  or  If  there 
was  anything  indicating  danger,  be  said, 
"No."  Asked  If  any  part  of  the  wire  was  ex- 
posed and  entirely  free  from  insulation,  he 
answered,  there  was  not,  so  far  as  he  conld 
see. 

Other  witnesses  testified  on  behalf  of  plain- 
tiff to  the  effect  that  the  wires  were  ragged 
but  ai>art  from  that,  in  apparently  good  con- 
dition. 

It  was  In  evidence  that  the  wires  bad  been 
exposed  to  a  fire  some  weelcs  before  plain- 
tiff's injury  (but  of  this  plaintiff  was  not 


aware),  and  that  a  report  of  possible  danger 
to  them  bad  been  made  to  defendant,  by  Ita 
enQ)loyte,  who  examined  them  after  the  fire 
but  did  nothing  to  repair  the  damage,  al- 
though it  was  admitted  that  the  insulation 
had  been  so  heated  by  the  fire  that  there  were 
drops  on  the  under  side  of  the  wires.  De- 
fendant's employes  had  examined  the  wires 
after  the  fire  and  again  after  plaintiff's  acci- 
dent and  testified  that  the  wires  were  in 
the  same  condition  after  the  accident  that 
they  were  In  after  the  fire.  Tte  general  fore- 
man of  defendant  testified  that  the  Insulation 
was  thinner  after  than  before  the  fire,  but 
was  still  good  and  that  the  fiict  that  the 
wires  appeared  ragged  did  not  establish  the 
fact  that  they  were  not  properly  Insulated; 
that  the  insulation  was  good  with  the  excep- 
tion that  the  heat  from  the  fire  had  caused 
the  compound  of  tar,  etc.,  with  which  the 
insulation  was  saturated  to  melt  a  little  and 
little  drops  formed  underneath,  under  the 
wire,  the  wire  Itself,  however,  was  still  cov- 
ered with  insulation;  that  a  person  not  un- 
derstanding insulation  would  naturally  think 
it  was  ragged  on  account  of  the  compound 
running  down  from  place  to  place  but  the 
fact  that  it  was  ragged  did  not  necessarily 
mean  that  the  wires  were  exposed,  because 
the  wire  Is  covered  with  two  or  three  layers 
of  this  Insnlatlon. 

Another  witness,  claim  agent  for  defend- 
ant, testified  practfcally  to  the  same  effect, 
and  said  that  Insulation  melted  and  run  by 
fire  is  not  perfect  insulation;  but  "that  does 
not  imply  that  it  is  bad  insulation,  if  it  is 
not  entirely  burned  off.  The  fact  that  It  has 
dropped  below  the  wire  and  formed  teats 
does  not  hnrt,  unless  the  fire  has  been  suffi- 
ciently Intense  to  cause  the  Insulation  to  melt 
and  run  off  the  wire.  If  some  has  melted 
and  run  off  and  formed  drops  below,  that 
would  be  Imperfect  and  probably  would  in- 
crease danger  from  contact"  This  witness 
testified  that  tbe  employes  of  defendant  com- 
pany icnew  there  bad  been  a  fire  out  there 
tliat  had  melted  some  of  this  insulation,  but 
that  they  had  done  nothing  in  the  way  of  re- 
pairing or  replacing  the  Insulation  because 
on  an  inspection  made  they  did  not  find  there 
was  sufficient  damage  done  to  need  replacing. 
Some  of  tbe  insulation  was  slightly  burned  on 
the  wires  but  not  sufficient  to  cause  any  at- 
tention to  be  paid  to  the  wires. 

The  foreman  of  a  department  of  defendant 
testified  he  had  examined  the  premises  after 
the  accident  and  found  everything  all  right; 
saw  that  tbe  insulation  had  melted  and  form- 
ed drops  like  icicles  but  that  the  Insulation 
had  not  been  burned  off  on  any  of  the  wires; 
that  there  was  plenty  of  protection  when  be 
looked  at  the  wires;  with  the  outside  braid 
to  weatherproof  the  wire.  It  was  amply  pro- 
tected; that,  the  compound  had  not  melted 
suflldently  to  affect  the  insulation;  there 
was  not  enough  gone  to  make  the  condition 
such  as  to  sbock  anybody;  to  have  caused 
that,  all  the  compound  would  have  to  melt 
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Off  as  well  aa  the  iii8alatio&  be  taken  from 
the  wires. 

As  to  the  ownership  of  the  particular  wire 
that  caused  the  accident,  it  Is  to  be  said  that 
there  was  testimony  to  the  effect  that  those 
of  the  Bell  Telephone  Company,  which  were 
strung  along  close  to  the  wall  of  the  building, 
were  insulated,  carried  a  low  voltage  and 
would  not  harm  a  person  coming  in  contact 
with  them ;  to  the  contrary  it  was  practical- 
ly admitted  that  defendant's  wires  were 
what  are  called  "secondary  wires,"  carrying 
a  very  heavy  voltage. 

Schnurmadier  &  Sassieux,  of  St.  Louis, 
for  appellant  Barclay,  Fanntleroy,  Cullen  & 
Orthwein,  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  (after  sUtlng  the  facta 
as  above).  The  points  made  in  the  brief  of 
learned  counsel  for  appeUant  are  three. 
First,  that  plaintifl  was  experienced  in  work- 
ing among  electric  wires;  that  be  had  tes- 
tified that  he  examined  the  wires  before  the 
accident  and  found  them  imperfect  and  dan- 
gerous and  fully  realized  the  danger,  and, 
according  to  his  testimony  the  wires  -were 
in  constant  view  while  he  was  engaged  in 
his  work.  Such  facts,  it  is  claimed,  admitted 
by  plaintiff,  establish  contributory  negligence 
which  should  have  prevented  the  Instruction. 
The  second  and  third  points  made  are,  in  sub- 
stance, that  the  instructions  given  for  plaln- 
tiir  are  erroneous  in  assuming  that  the  wire 
or  wires  with  wliich  plaintUf  claims  he  came 
in  contact  belonged  to  defendant  This,  it  is 
argued,  was  a  fact  in  issue,  and  should  have 
been  left  to  be  found  by  the  Jury  upon  the 
evidence.  It  is  further  urg6d  that  the  sec- 
ond instruction  given  was  erroneous  in  sub- 
mitting to  the  Jury  the  question  of  whether 
plaintiff  knew,  or  by  the  exercise  of  ordinary 
care  could  have  discovered,  the  condition  of 
the  wires  with  which  be  claims  to  have  come 
in  contact  when  he  testified  that  he  not  only 
conld  have  discovered  such  condition  but 
that  he  actually  did  discover  and  knew  the 
condition  and  realized  the  danger. 

[1]  Considering  the  first  point  made  it  Is 
to  be  said  that  while  it  is  true  that  plaintiff 
was  experienced  in  working  among  electric 
wires,  and  that  he  testified  that  he  had  ex- 
amined the  wires  before  the  accident,  it 
does  not  appear  from  his  own  testimony 
that  be  found  the  wires  imperfect  and  dan- 
gerous, and  hence  fully  realized  the  danger 
of  coming  in  contact  with  them.  It  is  also, 
true  that  he  testified  that  the  wires  were  In 
constant  view  while  he  was  engaged  In  his 
work,  bnt  the  evidence  does  not  show  that 
plaintiff  was  aware  that  the  fuzzy  and  ragged 
condition  which  he  noticed  on  some  of  the 
wires  was  dangerous  or  materially  affected 
the  Insulation.  Bis  testimony  was  very  posi- 
tive that  he  knew  that  a  wire  which  was  im- 
pr<verly  or  imi)erfectly  insulated  was  danger- 
ous, but  this  is  far  from  testifying  to  any 
knowledge  or  belief  that  this  fuzzy  and  rag- 
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ged  condition  affected  the  insulation,  and  he 
most  certainly  did  not  testify  that  the  pres- 
ence of  this  ragged  and  fuzzy  oondltion  ren- 
dered the  insulation  so  Imperfect  as  to  make 
the  wires  dangerous.  To  the  contrary,  the 
evidence  of  the  defendant's  own  witnesses  is 
emphatic  and  positive  to  the  effect  that  where 
these  wires  were  fuzzy  and  ragged,  the  insu- 
lation, while  somewhat  thinner,  was  not 
destroyed  and  was  not  in  such  condition  as 
to  render  contact  with  the  wires,  even  at 
that  place,  and  even  If  that  was  where 
plaintiff  came  in  contact  with  the  wire,  of 
wtii<di  there  is  no  proof,  dangerous.  In  brief, 
the  evidence  is  dear  and  positive  to  the  ef- 
fect that  so  far  as  plaintiff  was  concerned,  he 
was  not  aware  of  any  danger  which  would 
come  to  him  from  contact  with  any  of  these 
wires.  The  appellant  in  this  case  is  very 
mudi  in  the  situation  that  it  was  in  the  case 
of  Hill  V.  Union  Electric  Light  &  Power  Co., 
260  Me.  48,  loc.  dt  74,  169  8.  W.  845.  Be- 
yond question  plaintiff  received  a  shock  from 
electricity,  thrown  into  him  by  his  coming 
in  contact  with  these  wires.  That  of  itself, 
according  to  the  testimony  of  defendant's 
own  witnesses,  conclusively  proves  that  there 
was  defective  insulation  somewhere  in  the 
wires  at  some  point  with  w&ich  plaintiff  tn 
some  manner  came  in  contact  having  the  ef- 
fect, possibly  of  a  grounded  wire,  and  so  de- 
flecting the  current  of  electricity  from  the 
wire  into  and  through  the  body  of  the  plain- 
tiff. It  is  very  clear  from  a  consideration 
of  the  testimony  of  plaintiff  that  he  was  en- 
tirely unaware  of  any  condition  of  the  wire 
which  would  produce  any  such  result 

This  applies  to  the  third  t)oint  made 
against  the  second  instruction  to  the  effect 
that  it  was  erroneous  in  submitting  to  the 
Jury  the  question  of  whether  plaintiff  knew 
or  by  the  exercise  of  ordinary  care  could  have 
discovered  the  condition  of  the  wires  with 
whic^  he  claimed  to  have  come  in  contact, 
it  being  claimed  that  this  followed  when  be 
testified,  as  it  is  claimed,  that  be  not  only 
could  have  discovered  such  condition  but  that 
he  actually  did  discover  it,  and  knew  the 
condition  and  realized  the  danger.  We  do 
not  understand  that  the  testimony  of  plaintiff 
himself  bears  any  such  construction.  To 
repeat,  all  that  he  testified  to  knowing  was 
of  the  ragged  and  fuzzy  condition  which  he 
saw  on  some  of  the  wires.  As  to  that,  the 
testimony  of  defendant's  own  witnesses,  its 
own  employ^,  is  clear,  that  that  ragged  and 
fuzzy  condition  was  no  proof  of  impairment 
of  the  insulation,  and  that  in  fact  the  insu- 
lation at  these  ipoints  was  giot  affected. 
Therefore,  the  presence  of  the  fuzzy  and  rag- 
ged covering  could  not  have  been  a  sign  of 
danger  to  the  plaintifl,  even  assuming  that 
he  was  an  expert  in  such  matters,  as  here 
argued. 

[2,  S]  The  remaining  point  argued  against 
the  instructions,  is  that  they  assumed  that 
the  wire  or  wires  with  which  plaintiff  came 
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in  contact  belonged  to  the  defendant  Wc 
do  not  tblnk  these  instructions  bear  that  con- 
struction. Tbe  effect  of  each  of  tbeui  was  to 
instruct  tbe  jury  that  they  were  to  find  by 
their  rerdlct,  before  they  could  find  for 
plaintiff,  whether  or  not  plaintiff  had  come  in 
contact  with  the  wire  or  wires  in  question 
and  as  to  whether  the  wire  he  came  in  con- 
tact with  was  the  wire  or  wires  of  the  de- 
fendant. That  Is  very  far  from  assuming  as 
a  fact  that  the  wires  were  those  of  the  de- 
fendant. Moreover,  the  case  was  conducted 
in  the  trial  court  entirely  upon  the  theory 
that  the  wires  to  which  the  inquiry  was  di- 
rected and  to  the  condition  of  which  the  testi- 
mony was  adduced,  were  the  wires  of  this 
defendant  In  point  of  fact  it  was  not  seri- 
ously disputed  in  the  trial  of  the  case  that 
the  wire  or  wires  through  which  plaintiff  re- 
ceived his  injury,  were  other  than  those  of 
the  defendant  All  of  its  testimony  went  to 
show  the  condition  of  its  wires,  and  the 
inference  to  Be  drawn  from  the  testimony  of 
plaintiff  himself  and  of  witnesses  for  the 
defendant,  was  to  the  effect  that  there  were 
wires  on  the  poles  and  arms  belonging  to 
tbe  appellant  and  to  the  Bell  Telephone  Com- 
pany and  there  was  no  pretense  that  wires  of 
any  other  person  or  corporation  were  on  these 
poles  or  arms.  It  was  further  In  evidence 
that  the  wire  of  the  Bell  Telephone  Company 
was  practically  against  the  wall  of  the  build- 
ing and  was  not  the  wire  with  which  plain- 
tiff came  in  contact.  While  there  may  not 
have  been  positive  testimony  to  this  effect, 
there  was  testimony  of  such  a  character  as  to 
the  ownership  as  warranted  the  Jury  in  find- 
ing that  the  wires  from  whl<^  plaintiff  re- 
ceived the  shock  and  his  injury  were  those 
of  the  defendant. 

We  find  nothing  substantial  in  any  of  these 
arguments  for  reversal.  In  our  Judgment 
the  case  was  one  entirely  for  the  Jury.  Its 
verdict  Is  supported  by  substantial  evidence 
and  we  find  no  reversible  error  in  the  con- 
duct of  the  trial  or  in  the  instructions  given. 
Tbe  Judgment  is  affirmed. 

ALLEN,  J.,  concurs. 


JOHANNES  V.  ST.  REGIS  REALTY  &  IN- 
VESTMENT CO.  et  al.    (No.  13044.) 

(St.  Louis  Court  of  Appeals.     Missouri.    Oct 
24,  1916.) 

1.   GUABANTT    ^953(1)    —    CONSTBUCnOlC    — 

Specifications— MATntBS  Covered. 
Under  a  guaranty  of  performaoce  and  to 
pay  any  sum  due  by  reason  of  a  contractor's 
failure  to  perform  his  contract  for  plastering  In 
a  building  with  a  certain  kind  of  plaster  ac- 
cording to  specifications,  for  a  certain  sum,  on 
payments  of  86  per  cent,  of  contract  though  tbe 
specifications,  providing  that  the  architect  or 
owner  might  in  writing  order  alterations  and 
additions,  leaving  the  price,  if  not  agreed  upon, 
to  be  fixed  by  arbitration,  were  not  mentioned 


in  his  guaranty,  he  was  bound  th«r^;  so  that 
extras  _  ordered  and  furnished  in  accordance 
therewith  would  not  release  him  as  guarantor. 
[EM.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  {{  64,  66 ;  Dec.  Dig.  <$=»53(1).] 

2.  GuABANTT  «=»80  —  Action  to  Entorck 
Lien— CouNTEBCLAXM— BcBDKN  OF  Paoor. 
Where  a  materialman,  who  was  also  guar- 
antor of  the  contractor,  sued  the  contractor  and 
the  owner  to  establish  a  lien  against  the  lot  and 
building,  and  the  owner  set  up  a  counterclaim 
for  money  spent  after  the  contractor's  failure 
to  perform,  m  excess  of  tbe  contract  price,  it 
had  the  burden  of  entablishing  it  and  of  prov- 
ing by  the  preponderance  ik  the  evidence  that 
the  list  of  extras  upon  which  its  counterclaim 
was  founded  had  been  ordered  in  writing. 

[Ed.  Note.— For  other  cases,  see  Guaranty. 
Cent  Dig.  {  102 ;   Dec.  Dig.  «=>89.] 

8.  GnABAKTX  «s>91— Writtsr  Obdbbs— Sur- 

nciENCT  or  Evidence. 
Evidence  h«td  to  support  a  finding  that  no 
written  orders  were  given  for  the  extras   or 
changes,  the  excess  cost  of  which  over  the  con- 
tract price  was  the  basis  of  the  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  ^  104;  Dec.  Dig.  <8=>91.] 

4.  GUABANTT     4=391  —  EHFOBCEMERT—SuFn- 

ciENCT   or   Evidence  —   Knowledoe   or 

Chanoes. 
Evidence  Md  insafficient  to  show  the  guar- 
antor's knowledge  of  the  abandonment  of  the 
contract  and  the  placing  of  the  contractor  on  a 
per  diem  basis. 

[Ed.    Note.— For  other  cases,   see  Guaranty. 
Cent  Dig.  {  104 ;   Dec.  Dig.  <8=>91.] 

5.  Guaranty  «=»53(1)  —  Buiij>ino  Cohtkact 

— DiBCBABOB  or  GUAKANTOB  —  CUANOE  IN 

Plan. 

Under  a  written  guaranty  of  performance  of 
a  plastering  contract  and  of  amounts  payable 
by  reason  of  the  contractor's  failure  to  perform 
for  a  lump  sum  using  a  certain  kind  of  plaster, 
according  to  specifications  providing  for  chang- 
es and  additions  upon  written  orders  of  the 
architect  or  owner,  changes  or  additions  made 
by  the  contractor  mvolving  a  large  addition  to 
the  work  to  be  done,  at  a  cost  for  different  ma- 
terial beyond  the  contract  price,  and  tbe  change 
of  the  contractor  from  a  percentage  basis  of 
payment  to  a  per  diem  payment  on  the  footing 
of  a  journeyman  laborer,  operated  to  release  the 
guarantor. 

[Ed.   Note.— For  other  cases,   see    Gnaranty, 
Cent  Dig.  Ji  64,  06;    Dec.  Dig.  «=>53(1).] 

6.  Judouent  4=9271— Entbt—Obdeb. 

In  an  action  by  a  guarantor  for  judgment 
against  a  contractor,  and  to  establish  a  lien 
against  the  lot  and  building,  where  the  cose 
was  sent  to  a  referee  to  hear  and  try  all  the  is- 
sues, and  report  his  decision  to  the  court  and 
where  it  appeared  from  the  record  that  the  tes- 
timony before  the  referee  was  before  the  trial 
judge  and  was  examined  by  him,  and  that  after 
argument  on  the  exceptions  to  the  report  his 
memorandum  filed  with  the  clerk,  stating  the 
name  and  number  of  the  case,  with  the  words, 
"Report  of  referee  api)roved,"  and  recommend- 
ing a  finding  for  plaintiff  and  against  the  coun- 
terclaim of  the  owner,  was  tantamount  to  the 
pronouncement  of  the  judgment  recommended 
by  tbe  referee,  and  warranted  the  clerk  in  enter- 
ing up  the  judgment  in  form. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ||  604^000;    Dec  Dig.  «=»27L] 

Appeal    from    St    Louis  ditmlt    Court: 
James  E.  Wlthrow,  Judge. 
"To  be  officially  publisbed." 


«s»For  other  cases  see  same  topic  and  KBT-NUMBEB  in  all  Key-Namberad  Olgwta  and  ladaxw 
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Action  by  George  P.  JotaanneB,  doing  busi- 
ness as  tbe  Banner  Idme  &  Cement  Company, 
against  the  St.  Regis  Realty  &  Investment 
Company,  Claude  E^  Vrooman  and  wUe,  Peter 
Walsh,  and  otbers,  with  counterclalnf  by  the 
St.  Regis  Realty  &  Investment  Company. 
Judgment  for  plaintiff,  approving  the  report 
of  a  referee,  motion  for  new  trial  denied, 
and  tbe  St  Regis  Realty  ft  Investment  Com- 
pany and  Vrooman  and  wife  appeal.  Canse 
transferred  to  the  Supreme  Court,  and  trans- 
ferred back  to  the  Court  of  Appeals.  Af- 
firmed. 

Frank  H.  Braden  and  Hough,  Hough  & 
Walker,  all  of  St.  Louis,  tor  appellants. 
John  W.  Drabelle  and  S.  N.  &  S.  C.  Taylor, 
all  of  St.  Louis,  for  respondent. 

REYNOLDS,  P.  J.  Action  by  the  respond- 
ent Johannes,  doing  business  as  Banner  Lime 
&.  Cement  Company,  to  recover  judgment 
against  Peter  Walsh  for  1992.10  and  Interest, 
and  to  establish  It  as  a  mechanic's  Hen  against 
certain  lots  and  Improvements  thereon,  the 
lots  being  on  the  south  side  of  Llndell  Boule- 
vard near  Klngshlghway  in  the  city  of  St 
Louis,  the  Improvements  consisting  of  a 
building  known  as  the  St.  Regis  Apartments. 
The  account  is  for  the  plastering  work  done 
and  for  material  furnished  for  It  In  the  course 
of  the  work,  the  St  Regis  Realty  &  Invest- 
ment Company  (hereafter  for  brevity  called 
the  St  Regis  Company)  then  being  tbe  owner 
of  the  real  estate  and  Improvements  thereon 
and  Walsh  contractor  with  that  company, 
and  tbe  defendants  Love  and  Dudley  holding 
deeds  of  trust  on  the  property,  these  exe- 
cuted to  Dudley,  as  trustee  for  Love,  by  de- 
fendant Vrooman  and  wife,  who  at  the  time 
held  and  now  bold  title  to  the  real  estate, 
the  deeds  of  trust  executed,  as  averred,  to 
secure  money  used  for  the  building  of  the 
apartment  house  and  tbe  rights  of  the  Vroo- 
mans.  Love  and  Dudley  being  subject  as  it 
Is  charged,  to  the  lien  claimed  by  plaintiff. 

Tbe  defendants  Love  and  Dudley  do  not 
appear  to  have  pleaded.  Defendant  Walsh, 
admitting  that  he  was  the  contractor  for  do- 
lug  the  plastering,  denies  knowledge  or  In- 
formation sufficient  whereon  to  form  a  belief 
as  to  whether  the  account  sued  on  by  plaintiff 
Is  correct  The  defendants  Vrooman  and 
wife  admit  that  the  St  Regis  Company  was 
owner  of  tbe  property  when  the  contract  for 
the  apartments  was  made  but  that  they  sub- 
sequently purchased  and  are  now  owners 
thereof.  The  St  Regis  Company,  after  ad- 
mission of  formal  matters  and  admitting  that 
it  was  the  owner  of  tbe  premises  at  the 
time  of  making  the  contract  for  tbe  apart- 
ments, denies  plaintiff's  claim  and  sets  up  a 
counterclaim  for  $7162.35  against  plaintiff. 
The  real  controversy  in  the  case  arises  over 
this  counterdaim,  there  heing  practically  no 
denial  of  the  correctness  of  plaintiff's  account 
and  that  the  material  there  charged  for  went 
into  tbe  building  and  the  work  charged  for 


was  done  on  it  and  that  the  prices  charged 
are  reasonable,  and  proper  steps  taken  to  se- 
cure the  lien. 

Aa  a  foundation  for  this  counterclaim,  the 
St  Regis  Company  sets  up  Its  contract  with 
Walsh,  which  Is  as  follows: 

"St  Louis,  Apr.  2nd,  1908. 
"St  Regis  Realty  ft  Investment  Co.,  City. 

"Gentlemen:  I  hereby  agree  to  do  all  the 
plastering  in  the  building  to  be  erected  by  the 
above  Company  on  Lindell  Boulevard,  known 
as  the  St.  Regis  Apartments,  complete  through- 
out with  Acme  Cement  Plaster,  according  to 
the  plans  and  specifications,  all  for  tbe  sum  of 
thirteen  thousand  five  hundred  and  fifty  dollars 
($13,550),  payments  to  be  made  at  tbe  rate  of 
85  per  cent  of  contract  including  materials,  as 
tbe  work  progresses. 

"Said  work  to  be  done  promptly  when  ready, 
and  as  many  men  put  on  as,  in  tbe  judgment  of 
the  architect,  can  oe  properly  worked. 

"In  case  of  strikes  or  other  contingencies  be- 
yond his  control,  this  contract  is  not  binding 
until  SDch  contingencies  are  removed. 

"[Signed]    Peter  Walsh." 

The  St.  Regis  Company  avers  that  It  ac- 
cepted this  proposal  or  contract  of  Walsh  as 
part  consideration  for  which  it  avers  that 
contemporaneously  with  the  signing  of  the 
contract  by  Walsh,  plaintiff  entered  Into 
this  written  agreement  with  this  defendant 
namely: 

"St  Louis,  Mo.,  Apr.  2,  1008. 
"St  Regis  Realty  &  Investment  Co.,  City. 

"Gentlemen:  We  hereby  guarantee  perform- 
ance of  tlie  above  contract  by  the  contractor, 
Peter  Walsh,  and  agree  to  pay  any  sum  or 
sums  that  may  be  due  from  any  source  by  rea- 
son of  his  failure  to  complete  said  contract  ac- 
cording to  its  terms  and  conditions. 
"[Signed]      Banner  L.  ft  C.  Co. 

"Geo.  P.  Johannes,  Prop." 

The  St  Regis  Company  further  avers  that 
It  had  accepted  Walsh's  contract  on  the  faith 
of  this  guaranty  and  that  plaintiff  had  due 
notice  thereof,  and  that  thereafter  WaUh, 
with  the  consent  of  plaintiff,  entered  upon 
the  performance  of  the  contract  and  had 
continued  therein  until  about  the  first  of 
December,  1908,  and  that  on  or  about  De- 
cember 1st,  he  (Walsh)  failed  to  perform 
the  contract,  abandoned  it  without  Just  cause, 
and  failed  to  pay  for  the  labor  and  material 
necessary  to  complete  tbe  contract  of  all  of 
which,  it  Is  averred,  Johannes  had  notice, 
and  that  In  order  to  complete  tbe  contract 
the  St  Regis  Company  paid  out  for  labor 
and  material  the  sum  of  17,152.35  In  excess 
of  the  contract  price  and  that  there  still  re- 
mains due  to  various  parties  for  materials 
furnished  for  the  erection  of  the  house  the 
sum  of  $1,316.01,  the  amount  paid  out  for 
labor  and  material  and  still  remaining  undue 
amounting  in  the  aggregate  to  $8,467.36. 
Judgment  is  prayed  for  $7,152.35,  with  in- 
terest 

Except  as  to  setting  up  the  counterclaim 
the  answer  of  the  Vroomans,  In  addition  to 
the  matters  before  noted  as  in  that  answer, 
is  on  the  same  lines  as  that  of  the  St  Regis 
Company. 

Plaintiff  filed  replies  to  both  of  these  an- 
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swen  which  ue  Biibatantlally  Identical  ex- 1 
cept  u  to  that  part  of  the  St  RegiB  C9om- 
pany  which  deals  with  the  connterclaliii.  As 
to  that,  plaintiff  admits  the  execution  of  the 
contract  set  oat  between  Walsh  and  the  St. 
Regis  Company  and  the  signing  by  plaintiff 
of  the  guaranty  as  set  out,  and  avers  that 
he  (plaintiff)  held  the  relation  of  guarantor 
or  surety  for  Walsh,  and  that  after  plain- 
tiff became  such  guarantor  or  surety,  the 
St.  Regis  Company  and  Vrooman,  the  benefi- 
cial owner  of  the  property,  without  the 
knowledge  or  consent  of  ^lelntlff,  made 
changes,  alterations  and  deviations  from  the 
original  contract  on  which  plaintiff  was 
guarantor,  and  devlatlcms  and  departures 
In  the  execution  of  the  work  as  called  for  In 
the  plans  and  specifications,  which  were  part 
of  the  contract,  greatly  enhancing  the  cost 
of  the  work  to  be  done  and  which  was  actu- 
ally done  In  plastering  the  building,  such  de- 
viations, etc..  It  being'  averred  adding  an 
additional  cost  to  the  plastering  of  the  build- 
ings of  several  thousand  dollars.  These 
changes  and  alterations  and  deviations  are 
set  out  In  great  detail  and  it  Is  averred  that 
they  were  not  Included  In  the  contract  or 
spedflcatlons  and  that  when  many  of  them 
were  ordered  by  the  superintendent  and 
ylce-prlndpal  of  the  St.  Regis  Company, 
Walsh  objected  to  them  and  Informed  those 
officers  that  the  way  the  work  was  being  done 
was  an  entire  departure  from  the  original 
plans  and  specifications  and  would  make  the 
cost  of  plastering  many  thousand  dollars 
more  than  the  agreed  price,  to  the  hurt  of  his 
surety,  and  thereupon  Claude  B.  Vrooman, 
vice-prlnclpal  of  the  St  Regis  Company,  and 
then  the  beneficial  owner  and  now  sole  own- 
er of  the  apartment  building,  told  Walsh  to 
go  ahead  and  that  be  would  take  care  of 
him  and  his  surety,  and  It  Is  averred  that 
each  and  every  one  of  these  changes,  altera- 
tions and  additions  were  made  without  the 
knowledge,  consent,  or  assent  of  plaintiff  and 
that  the  effect  of  them  was  to  greatly  In- 
crease the  cost  of  the  work  and  to  exonerate, 
discharge  and  release  him  from  his  obligation 
as  guarantor.  It  is  further  set  out  that 
shortly  after  Walsh  had  begun  carrying  out 
the  contract  on  which  plaintiff  was  surety, 
the  St  Regis  Company  and  Vrooman  took 
the  execution  of  the  work  out  of  the  hands 
of  Walsh,  placed  him  on  the  payroll  like  any 
other  Journeyman  on  a  basis  of  $6.00  per  day, 
and  contlnned  to  treat  him  as  an  ordinary 
Journeyman  on  a  basis  of  $6.00  per  day  and 
caused  the  work  to  be  done  under  the  direc- 
tion and  In  pursuance  of  the  orders  and  di- 
rections of  Vrooman  and  the  superintendent 
and  foreman  of  the  St  Regis  Company  with- 
out regard  to  the  contract,  plans  and  spedfl- 
catlons, and  treated  the  contract  as  of  no 
force  and  effect  It  Is  Anally  averred'  that  In 
view  of  these  many  changes  and  alterations 
and  In  view  of  the  fact  that  Walsh  was  not 
permitted  to  carry  out  the  contract  for  which 


plaintiff  became  guarantor  and  surety,  plaln- 
tlfl  was  wholly  dlsdiarged  and  released  from 
any  liability  under  his  guaranty.  Ee  accord- 
ingly prays  for  Judgment  as  In  his  petition. 

The  case  was  sent  to  a  referee  to  hear 
and  try  all  the  Issues  and  report  his  decision 
to  the  court  That  referee  found  for  plain- 
tiff on  the  issues  and  recommended  Judgment 
in  his  favor  for  the  amount  of  the  debt  and 
the  establishment  of  it  as  a  lien  against  the 
property  described  and  found  for  plaintiff  on 
the  counterdaim  of  the  St  Regis  Company. 

Defendants  filed  excQ>tions  to  the  report 
which  were  overruled,  the  cooit  in  overruling 
them  handing  down  a  memorandum  to  the 
derk  giving  the  title  of  the  cause.  Its  number 
and  the  words  "Report  of  referee  approved." 
Thereupon  Judgment  was  entered  in  which  it 
Is  set  oat  that  the  exceptl^ons  to  the  report 
having  been  theretofore  "submitted  to  the 
court  upon  the  argument  of  counsel,  and  tak- 
ea  under  advisement  and  the  court  having 
also  seen  and  examined  the  said  report,  as 
well  as  the  transcript  of  the  testimony  and 
exhibits  filed  therewith,  and  being  now  suffl- 
dently  advised  of  and  concerning  the  same," 
overruled  the  exceptions  and  approved  the 
report  and  entered  up  Judgment  in  favor  of 
plaintiff  for  the  sum  of  $1^121.07,  the  amount 
found  by  the  referee  with  Interest  from  Feb- 
ruary 27th,  1909,  to  date,  that  is  March  27th, 
1911,  together  with  costs,  and  establishing 
a  lien  and  ordering  execution  against  the 
property  described,  if  suffident  property  of 
Walsh  was  not  found.  Defendants  thereupon 
and  in  due  time  filed  a  motion  for  a  new 
trial.  In  which  the  first  ground  stated  is  that 
the  Judgment  "entered  by  the  derk  is  not 
warranted  by  the  memorandum  filed  by  the 
Judge  of  this  division,  which  memorandum 
makes  no  reference  to  the  eighteen  excep- 
tions filed  to  the  report  of  the  referee,  nor 
to  any  one  of  Bald  excepttons."  The  remain- 
ing exceptions  to  the  action  of  the  court  in 
approving  the  report  of  the  referee  are  on 
various  grounds,  thirteen  in  number,  the 
last  one  being  to  the  failure  of  the  court  "to 
sustain  the  18  exceptions,  and  each  one 
thereof,  filed  by  the  defendant,  the  St  Regis 
Realty  Sc  Investment  Company,  to  the  report 
of  the  referee,"  and  In  further  failing  to  set 
aside  that  report  and  mali«  a  finding  of  Its 
own  on  the  testimony.  This  motion  was 
overruled  and  an  appeal  duly  perfected  to 
this  court  by  the  St  Regis  Company  and 
by  Vrocwnan  and  his  wife,  the  appeal  being 
allowed  to  our  court  We  transferred  the 
cause  to  the  Supreme  Ck>urt,  being  of  the 
opinion  that  the  amount  involved  was  beyond 
our  Jurisdiction.  The  Supreme  Coxirt  hold- 
ing otherwise,  transferred  the  cause  back 
to  us. 

As  this  was  a  case  of  Involuntary  refer- 
ence we  hare  carefully  and  patiently  read  all 
of  the  testimony  in  the  case  as  that  testi- 
mony was  sent  up  to  the  trial  court  by  the 
referee.    We  avail  ourselves  of  the  report  of 
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tbe  latter  to  a  considerable  extent,  not  how- 
ever putting  wbat  we  use  of  tbat  report  In 
quotatton. 

Oar  condnslon,  on  our  own  eyamlnatltai  of 
tbe  testimony  In  tbe  case  la,  that  tbe  result 
reached  by  the  referee  Is  correct. 

[1]  While  the  plans  and  Bpeclficatlons  were 
In  evidence  they  are  not  copied  In  the  record. 
Ihe  paragraph  of  the  specldcatlons,  how- 
ever, which  Is  copied  and  Is  most  often  re- 
ferred to  Is  as  follows : 

"The  architect  (or  owner  through  the  archi- 
tect) may  order  any  alterations,  omiaslons,  or 
additions  of  any  kind  which  they  may  desire, 
giving  orders  therefor  in  writing,  and  the  con- 
tract shall  not  be  vitiated  thereby,  and  no  plea 
as  to  the  acts,  orders,  directions  or  supervision 
of. tbe  architect  or  any  person  shall  be  submit- 
ted as  the  justification  of  any  error  of  construc- 
tion or  departure  from  the  architect's  plans  and 
specifications,  etc.  Shoald  the  architect  and 
contractor  fail  to  agree  on  the  price  of  any 
work  or  materials  added  or  omitted,  then  the 
said  contractor  shall  proceed  with  the  work 
upon  order  from  the  architect  or  owner  and  tbe 
price  be  left  to  arbitration  in  the  usual  way." 

It  appeared,  virtually  without  conflict,  that 
Walsh  did  a  large  amount  of  extra  work  not 
called  for  by  the  contract  and  amounting  to 
$3,185.15,  but  It  win  be  seen  that  In  Its  coun- 
ter-claim the  St  Regis  Company  does  not  ask 
Judgment  for  this  extra  work  as  against 
plaintiff.  It  is  claimed  by  the  plaintiff  that 
the  extra  work  amounted  to  an  alteration  of 
the  original  contract  and  that  that,  as  well  as 
a  large  amount  of  changes  which  were  made 
from  the  original  specifications,  was  done 
without  bis  knowledge  or  consent  and  hence 
released  him  from  bis  guaranty.  On  the 
other  hand,  the  St.  Regis  Company  Insists 
that  these  extrad  were  ordered  in  writing 
and  that  the  alterations  and  changes  tbat 
were  made  in  the  work  from  that  called  for 
in  the  spedflcatlons  were  ordered  in  writing 
and  in  strict  compliance  with  the  clause  of 
tbe  specifications  quoted  and  hence  did  not 
release  the  plaintiff.  It  was  contended  by  the 
plaintiff  that  this  clause  was  not  binding 
for  the  reason  tbat  the  specifications  were 
not  mentioned  In  his  guaranty.  As  tbe  ref- 
eree found,  and  as  we  find,  the  guaranty  of 
plaintiff  is  to  the  performance  of  the  contract, 
and  in  tbat  contract  Walsh  specifically  agrees 
to  do  all  the  plastering  in  the  building  ac- 
cording to  plans  and  specifications,  hence  we 
think,  as  the  referee  found,  that  plaintUf  is 
bound  by  the  specifications,  and  that  extras 
ordered  and  fnmlshed  in  accordance  with  the 
specifications  would  not  release  him  as  guar- 
antor. 

[2-4]  As  the  principal  contest  at  tbe  trial 
was  over  this  clause  of  the  specifications,  nat>. 
urally  the  burden  of  proof  was  uixm  the  de- 
fendant to  establish  its  counterclaim  and  to 
prove,  by  the  preponderance  of  evidence  in 
the  case,  that  the  list  of  extras  upon  which 
its  dalm  is  founded  had  been  ordered  in 
writing  Tbe  testimony  In  regard  to  whether 
there  were  written  orders  given  for  extras  or 
.Changes  Is  absolutely  Irreconcilable.  Mr.' 
Vrooman,  tbe  architect,  and  possibly  another 


witness,  testifies  thafi  written  orders  for 
changes  and  extras  were  given  to  the  super- 
intendents wbo  were  actually  in  charge  of 
tiie  work  and  represented  Walsh,  but  tbe 
architect  admits  that  he  gave  no  written  di- 
rections of  any  kind  as  to  alterations  or  ex- 
tras to  Walsh.  One  of  these  superintend- 
ents, Kearney,  does  not  remnnber  giving 
Walsh  any  written  orders  for  changes,  and 
Kearney  was  the  superintendent  directly  over 
the  plastering  work  as  we  understand  the 
testimony.  He  further  testified  tbat  Mr. 
Vrooman  never  directed  him  to  make  any 
written  orders  in  regard  to  the  plastering  to 
Walsh;  that  the  only  written  orders  which 
had  been  given  him  were  to  another  concern 
which  bad  demanded  written  orders.  The 
defendant  Walsh  testifies  that  he  never  re- 
ceived any  written  orders  from  anybody  and 
that  Mr.  Vrooman,  who  was  practically  in 
tbe  position  of  owner  and  appears  to  have 
supervised  the  whole  work  himself,  never 
gave  him  (Walsh)  any  memorandum  in  writ- 
ing to  do  one  thing  or  the  other  outside  of 
and  not  covered  by  tbe  contract  or  specifica- 
tions, nor  did  anybody  representing  Vrooman 
or  the  architect  ever  give  any  memorandum 
In  writing  for  any  one  to  give  to  him  (Walsh) 
so  far  as  he  knew.  The  referee  concludes  on 
this  titat  he  is  compelled  to  hold  that  the 
defendant  St.  Regis  Company  has  failed  to 
estabUah  its  counterclaim  for  the  extra  work. 
"For  the  extra  work,"  says  tbe  referee,  and 
it  is  contended  as  to  this  by  the  learned  coun- 
sel for  appellants  that  this  is  evidence  tnat 
the  referee  misconstrued  the  case  and  was 
taking  into  account  extra  work,  no  claim  for 
which  was  made  in  the  counterclaim.  Read- 
ing tbe  whole  report  of  the  referee,  we  do 
not  understand  that  the  referee  fell  Into  any 
mistake,  even  If  he  did  use  the  phrase  noted. 
Tbe  use  of  the  phrase  "for  tbe  extra  work," 
applies  not  only  to  tbe  extra  work  but  to 
the  changes  and  alterations  that  were  made 
in  the  progress  of  the  work  fr<nn  tbe  specifi- 
cations. Surely  the  doing  of  extra  work, 
even  tf  compensation  is  not  demanded,  was 
a  substantial  variation  of  tbe  contract,  tbe 
performance  of  which  plaintiff  guaranteed. 
As  the  referee  found,  and  as  we  find,  the 
provision  In  the  specification  quoted  was  in- 
tended to  avoid  the  very  controversy  that  is 
here  presented  by  providing  tbat  any  addi- 
tions to  or  subtractions  from  the  contract 
were  required  to  be  ordered  in  writing  and 
the  price  agreed  upon  before  tbe  work  was 
done,  and  in  no  instance  did  tbat  occur.  In 
addition  to  this  it  appears  that  the  provision 
of  the  contract  that  85  per  cent  of  the  cost 
was  to  be  paid  Walsh  as  tbe  work  progress- 
ed was  abandoned  and  Walsh  placed  on  a 
per  diem  of  $6.00  and  treated  as  a  journey- 
man. Defendant  claims  that  plaintiff  knew 
of  this  change  but  plaintiff  denies  this.  That 
was  a  very  material  alteration,  and  we  think 
that  the  evidence  as  to  plaintiff's  knowledge 
of  it  is  not  sufficient.  Its  effect  was  to 
change  Walsh  from  the  position  of  an  em- 
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ployer  and  responsible  orerseer  to  tbat  of 
a  mere  Journeyman  or  foreman. 

Upon  the  whole  testimony  we  think  plain- 
tiff established  the  averments  of  hlg  reply  to 
the  counterclaim. 

[i]  But  It  Is  said  that  plaintiff  was  a  guar- 
antor for  hire  or  on  a  valuable  consideration, 
and  unless  it  appeared  that  he  was  damaged 
by  the  change  In  the  plans  and  specifications 
end  by  the  doing  of  the  extra  work,  he  Is 
not  released. 

The  decision  of  onr  Supreme  Ck>urt  In 
Lackland  t.  Benshaw  and  American  Surety 
Co.,  of  New  York,  256  Mo.  133, 166  S.  W.  314, 
is  cited  by  learned  counsel  for  appellants  In 
support  of  their  claim  that  plaintiff  here, 
being  a  hired  surety,  one  on  a  consideration, 
that  the  doctrine  of  strictissiml  juris  does  not 
apply  to  him.  It  Is  true  that  It  was  so  held, 
on  its  facts,  in  the  Lackland  Case,  supra. 
In  City  of  Klrkwood  ex  rel.  t.  Byrne,  146 
Mo.  App.  481,  loc.  (At.  497,  125  S.  W.  810,  we 
announced  practically  the  same  rule,  holding 
in  tbat  case  that  we  did  not  think  the  surety 
was  in  any  way  Injured  by  the  change,  which 
there  was  a  mere  change  in  the  bookkeeping 
account 

We  do  not  think  that  the  decisions  In  ei- 
ther of  the  above  cases  meet  the  case  at  bar. 
This  for  several  reasons:  In  the  first  place 
the  surety  in  the  Lackland  Case  was  a  cor- 
poration, expressly  organized  and  engaged 
in  the  business  of  making  bonds  of  surety- 
ship for  a  consideration  and  for  a  profit.  In 
the  next  place  the  bond  there  Involved  had 
been  drawn  up  by  the  surety  ccHnpany  and 
was,  on  the  general  rules  always  applicable 
In  cases  of  that  kind,  to  be  construed  moat 
strongly  against  the  drawer.  In  that  case 
as  also  in  City  of  Klrkwood  v.  Byrne,  supra, 
no  special  damage  was  shown  by  reason  of 
the  alterations.  Here  the  fact  that  the 
changes  made  involved  a  large  addition  in 
the  work  to  be  done  and  the  cost  of  the  ma- 
terial substituted  for  that  called  for  in  the 
specifications,  is  here  present,  an  element 
bound  to  Increase  the  cost  of  the  work  be- 
yond that  which  the  guarantor  or  surety 
here  had  contracted  for.  The  change  from 
the  85  per  cent,  basis  to  the  per  diem  and 
placing  Walsh  on  the  footing  of  a  Journey- 
man laborer  Instead  of  that  of  a  contractor 
was  material.  Again,  in  the  case  at  bar, 
while  there  Is  some  evidence  that  plaintiff 
wrote  himself  as  guarantor  or  surety  on  the 


considerati<m  tbat  all  -of  the  material  re- 
quired In  the  plastering  was  to  be  purdiased 
from  him,  although  this  is  not  cleariy  prov- 
en, the  evidence  shows  that  a  large  amount 
of  the  cement  which  went  into  the  construe- 
tlon  of  the  building  waa  not  purchased  from 
plaintiff,  who  so  far  as  appears  was  able  to 
furnish  it  if  demanded,  but  was  purchased 
from  other  parties,  was  not  Acme  Cement 
but  an  entirely  different  kind,  and  at  a  great- 
ly enhanced  cost  over  and  above  that  of  the 
Acme  Cement,  which  was  called  for  in  the 
specifications. 

Without  going  further  Into  the  matter,  as 
before  remarked,  our  conclusion  is  that  the 
report  of  the  referee  and  the  cooclusion  ar- 
rived at  by  him  and  adjudged  by  the  court, 
are  correct. 

[6]  But  it  is  assigned  for  error  and  argued 
that  the  learned  trial  court,  in  point  of  fact, 
never  entered  any  judgment  in  the  case  and 
that  the  judgment  aa  entered  up  was  ttie  act 
of  the  clerk  and  not  of  the  court.  ■  We  can- 
not accede  to  this  proposition.  The  learned 
trial  court,  it  1b  true,  and  as  before  stated, 
handed  down  a  memorandum  to  the  clerk 
which  merely  gave  the  name  of  the  case,  its 
number,  and  the  words,  "Beport  of  referee 
approved."  But  the  record,  as  in  the  ab- 
stract and  in  "the  short  form,"  both  filed 
with  us  by  api>ellant8,  shows  conclusively 
that  the  testimony  which  had  been  taken 
by  the  referee  waa  before  the  learned  trial 
Judge;  was  examined  by  him;  that  his  re- 
port was  before  the  court  and  exceptions 
filed  to  It;  that  argument  was  heard  by 
him,  the  case  taken  under  advisement  and 
then  the  report  ai^roved.  The  referee  dis- 
tinctly recommends  the  entry  of  a  judgment 
in  favor  of  plaintiff  on  his  account  and  that 
the  amount  so  found  is  entitled  to  stand  as 
a  lien  against  the  property  described.  He 
further  recommends  a  finding  for  plalntUf 
and  against  the  counterclaim  of  the  St  Begla 
Company.  The  order  given  to  the  clerk,  em- 
bodied In  the  memorandum  handed  down  by 
the  court  to  the  clerk,  was  tantamoont  to  the 
pronouncement  of  the  Judgment  recommend- 
ed by  the  referee  and  warranted  the  clerk 
In  entering  up  the  judgment  in  form. 

We  see  no  reversible  error  to  the  preju- 
dice of  the  appellants.  The  Judgment  of  the 
circuit  conrt  la  affirmed. 

ALLEN,  J.,  concurs. 
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AMERICAN  TJNIVERSITT  ▼.  PARRISH. 
(Supreme  Court  of  Tennessee.    Oct  21,  1916.) 

IintXBEST  ^s>15  —  WRnrSN  IlrBTBtniBNTS  — 

CoRDtnoNB — Statute. 
Where  a  university  suing  on  a  subscrip- 
tion agreement  established  a  compliance  witli  the 
condinon  that  more  than  a  certain  amount 
sbonld  be  subscribed  before  it  should  be  binding, 
and  that  it  was  entitled  to  recover,  interest 
should  have  been  allowed  ns  a  matter  of  law 
under  Shannon's  Code,  {  3494. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  {  28;  Dec.  Dig.  <S=>15.] 

Appeal  from  Circuit  Court,  Roane  County ; 
O.  T.  Tlndell.  Special  Judge. 

Action  by  tlie  American  University  against 
jfi.  C.  Parrlsh.  From  a  Judgment  of  the  Court 
of  Civil  Appeals  affirming  a  Judgment  of 
the  eqpedal  circuit  Judge  for  the  plaintUf 
without  Interest,  defendant  appeals.  Modi- 
fled  and  affirmed. 

J.  W.  Stone  and  W.  M.  Hannah,  both  of 
Harriman,  for  American  University.  S.  A. 
Breazeale,  of  Harriman,  for  E.  C.  Parrlsh. 

WILLIAMS,  J.  The  special  circait  Judge 
and  the  Court  of  Civil  Appeals  have  concur^ 
red  in  denying  the  university  Interest  as  a 
part  of  its  recovery  against  Parrlsh  as  a 
signer  of  the  following  subscription  contract: 

"We,  the  undersigned,  subscribe  the  amounts 
set  opposite  our  names  to  a  fund  to  be  expended 
for  uie  running  expenses,  interest  account,  im- 
provements, and  repair  bills  of  the  American 
University,  payable  one-fourth  on  July  1,  1908, 
one-fourUi  on  September  1,  1908,  one-fourth  on 
.Tannary  1,  1909,  and  one-fourtji  on  April  1, 
1909,  to  be  binding  when  not  less  than  $5,000 
la  subscribed. 

"We  agree  to  execute  four  notes  payable  to 
the  said  universil7,  if  desired,  for  the  amounts 
named,  payable  on  the  dates  herein  named,  with 
the  understanding  that  the  funds  shall  be  ex- 
pended only  for  the  matters  named  above." 

The  rule  is  that  Interest  is  allowable  on 
any  written  instrument  signed  by  the  debtor, 
for  a  valuable  consideration,  admitting  an 
indebtedness  of  a  definite  sum  to  the  payee, 
which  the  debtor  promised  to  pay  at  a  sped- 
fied  time,  even  though  upon  the  happening 
of  a  named  contingency.  Brady  v.  Clark,  12 
Lea  (80  Tenn.)  323;  Knights  of  Pythias  v. 
Allen,  104  Tenn.  623,  68  S.  W.  241. 

When  the  plaintiff  suing  on  the  snb- 
scriptl<Hi  agreement  established  a  compliance 
with  the  condition  that  more  than  $5,000  bad 
been  subscribed,  and  that  it  was  entitled  to 
recover,  interest  should  have  been  allowed  as 
a  matter  of  law,  under  Code  (Shannon)  { 
3494.  Other  assignments  of  error  are  dis- 
posed of  in  the  Judgment 

Modify  tlie  Judgment  of  the  Court  of  Civil 
Appeals  accordingly,  and  affirmed  as  modi- 
fled. 

LANSDEN,  J.,  being  incompetent,  did  not 
participate  in  the  dedaloa  of  this  case. 


STATE  ex  rel.  HARDWICK  et  al.  v.  VEST. 
(Supreme  Court  of  Tennessee.     Oct.  30,  1916.) 
Quo  Wakeanto  «=336  —  Fabtdcs  —  (Tontboi, 

OVEB  PBOCEEDINO& 

In  a  proceeding  bv  the  state  on  the  rdation 
of  private  citizens,  under  Shannon's  Code,  J  6165 
et  seq.,  to  have  declared  forfeited  the  office  of 
justice  of  the  peace,  the  Attorney  General  of  the 
state  may  not,  even  when  acting  with  the  concur- 
rence of  the  Governor,  interfere  with  the  discre- 
tion of  the  district  attorney  in  respect  to  discon- 
tinuance, the  Legislature  having  lodged  the  pow- 
er of  discontinuance  with  the  district  attorney, 
as  being  presumably  in  doser  touch  wiUi  condi- 
tions surrounding  the  suit 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to, Cent.  Dig.  {  43;  Dec.  Dig.  «s»36.] 

Appeal  from  Chancery  Court,  Bradley 
County ;  F.  H.  Mercer,  Chancellor. 

Action  by  the  State,  on  the  relation  of 
George  L.  Hardwlek  and  others,  private 
citizens,  to  have  declared  a  forfeiture  of  of- 
fice of  A.  C.  Vest  as  Justice  of  the  peace. 
From  a  decree  respondent  appealed.  Re- 
versed. 

John  H.  Early,  of  Chattanooga,  William 
Howard  Haven,  of  Cleveland,  and  AUison, 
Lynch  &  Phillips,  of  Chattanooga,  for  ap- 
pellant John  C.  Ramsey  and  John  L.  Smith, 
both  of  Cleveland,  for  appellees. 


WILLIAMS,  J.  This  Is  an  action  brought 
in  the  name  of  the  state,  on  relation  of  pri- 
vate citizens  of  the  county  of  Bradley,  by  the 
district  Attorney  General  under  the  provisions 
of  Code  (Shannon)  §  51C5  et  seq.,  to  have  de- 
clared the  forfeiture  of  defendant  Vest's 
office  of  Justice  of  the  peace  of  that  county. 

In  the  bill  of  complaint  it  Is  alleged,  among 
other  things,  that  Vest  wes  elected  by  the 
county  court  of  which  he  was  a  member,  a 
commissioner  of  the  county  poorhouse  at 
a  salary  of  $16  per  quarter,  and  that  be  had 
received  a  quarter's  payment,  in  claimed 
violation  of  the  Code  (Shannon)  {  1133. 

Before  trial  the  district  attorney  filed  in 
the  cause  an  instrument,  directing  the  dis- 
missal of  the  suit  and  withdrawing  conseuir 
to  the  further  use  of  bis  name  in  its  prosecu- 
tion. Prior  to  that  the  Attorney  General 
for  the  state  of  Tenessee  filed  a  petition, 
praying  to  be  allowed  to  Intervene,  and  that 
the  suit  be  thereafter  prosecuted  in  the  name 
of  the  state,  on  relation  of  F.  M.  Thompson, 
Attorney  General  for  the  state. 

The  chancellor  granted  this  prayer.  Aft- 
er the  dismissal  by  the  district  attorney, 
Gov.  Thomas  C.  Rye  filed  his  petition,  asking 
to  be  permitted  to  Join  in  and  concur  with 
the  Attorney  General  of  the  state  in  the'  due 
prosecution  of  the  cause  on  relation  of  the 
latter. 

The  chancellor  thai  ordered  that  the 
cause — 

"be  hereafter  prosecuted  against  said  defendant 
in  the  name  of  the  state  of  Tennessee  by  said  At- 
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tomey  General,  Frank  M.  Thompson,  for  all  the 
purpoaee  soaght  by  or  pmyed  for  in  said  original 
biQ.'' 

Defendant,  Vest,  duly  raised  the  question 
that  the  power  to  Inatltnte  and  dismiss  the 
salt  was  with  the  district  attorney,  whose 
discretion  to  discontinue  may  not  be  orer- 
rldden  by  the  Attorney  General  for  the  state 
even  when  acting  with  the  concurrence  of  the 
Governor. 

The  statute  (section  S168)  reads  as  follows: 

'TFbe  salt  is  brought  by  the  Attorney  General 
for  the  district  or  county,  when  directed  so  to  do 
by  the  General  Assembly,  or  by  the  Governor 
and  Attorney  General  of  the  state  concnrrlog." 

The  next  Code  section  provides  that  snch 
suit  is  also  brought  on  information  of  any 
citizen,  upon  such  person  giving  security  for 
the  costs  of  the  proceeding. 

We  have,  therefore,  three  sources  from 
which  the  Institution  of  the  suit  may  be  in- 
fluenced— ^two  by  direction  and  the  third  on 
information.  But  the  power  and  duty  of 
bringing  the  suit  as  actor  Is  upon  the  dis- 
trict Attorney  General.  Beferrlng  to  the 
Acts  1840,  c.  55,  upon  which  the  Code  provi- 
sions were  based,  the  6ourt  said,  in  State  y. 
McDonnell,  8  Lea  (71  Tenn.)  3S2,  838,  that 
the  act,  and  equally  the  above  Code  section, 
clearly  contemplates  that  the  bill  shall  be 
filed  by  the  district  Attorney  General, 
"whether  it  be  by  direction  or  <8i  informa- 
tion." 

In  State  ex  reL  ▼.  Agee,  105  Tenn.  588, 
59  S.  W.  840,  which  was  a  suit  brought  on 
Information,  on  relation  Of  citizens,  It  was 
beld  that  the  consent  of  the  district  Attorney 
General  was  necessary  to  the  continuation 
of  such  a  suit;  that  It  must  remain  under 
bis  control,  so  that,  should  he  find,  after  its 
Institution,  that  the  best  Interests  of  the 
state  required  tts  discontlnuanoe.  It  was  his 
right  to  move  its  dismissal,  and  the  court's 
duty  to  so  order. 

We,  therefore,  are  of  opinion  that  the 
Attorney  General  of  the  state  may  not.  In  a 
proceeding  under  these  Code  provisions,  be- 
come actor,  or  Interfere,  as  of  jwwer,  with 
the  discretion  of  the  district  attorney  In 
respect  of  discontinuance.  The  Legislature 
lodged  the  power  with  that  official,  who 
presumably  is  in  closer  touch  with  condi- 
tions that  surround  the  bringing  or  ccmtlnua- 
tlon  of  such  a  suit. 

We  have  not  before  ns  a  case  where  the 
Attorney  General  for  the  state,  with  the 
concurrence  of  the  Governor,  has  unsuccess- 
fully directed  the  suit  to  be  brought,  prose- 
cuted, or  rebrought  by  such  local  law  officer, 
or  &  question  as  to  the  duty  of  the  district 
attorney  on  receiving  direction,  but  the  effort 
Is  immediately  to  sue  or  prosecute  the  suit 
as  one  brought  la  the  name  of  the  state  At- 
torney General. 

Of  course,  what  is  here  said  and  ruled  has 
no  relation  to  the  power  and  duty  of  the  re- 


spective law  officers  under  the  Ouster  law 
(Acts  1016,  a  11). 

The  chancellor  erred  in  the  decree  he  pass- 
ed. Be  versed;  the  suit  being  treated  as 
dismissed  here  as  from  the  date  of  the  dis- 
trict attorney's  direction  to  that  effect 


PETBBS  et  nx.  ▼,  GOBTZ  et  aL    DAVIS  t. 

GONTINBNTAL  INK  CO.  et  aL     8AMB 

▼.  PIDKLITr  UNDEBWBITBBS. 

(Supreme  Court  of  Tennessee.    Oct  26, 1916.) 

1.  ASSiaNMKNTB   «=»57— NOTICE   TO    Dkbtok— 

Necrsritt. 
That  an  assigiunent  of  a  chose  in  action 
shall  vest  legal  title  in  the  assignee,  notice  to 
the  debtor  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Assienmenta, 
Cent  Dig.  H  116-120;    Dec.  Dig.  «=»S7.] 

2.  Assignments   €=3134  — Bquitabui  Biort 
AND  Leoal  Tnu}— Bukdkn  of  Psoor. 

A8_  between  successive  assignees  of  a  chose 
in  action,  the  second  only  havine  given  notice 
to  the  debtor,  and  so  havmg  the  legal  title,  the 
first  has  the  burden  of  showing  reason  why  this 
should  be  postponed  to  his  Buperior  equity,  as 
that  the  legal  title  was  talcen  with  knowledge 
of  the  prior  equity. 

[E2d.  Note.— For  other  cases,  see  Assignments, 
Ont  Dig.  (  368;   Dea  Dig.  <8=>134.] 

8.  ASSIONMKNTS  «s»67,  134— NonoB  TO  DSBT- 

OB— ASSIQNMXNTS  OV  PAKTS  Ot  DKBT. 

That  successive  assignments  by  a  creditor 
are  of  parts  only  of  the  debt  does  not  change 
the  rule  as  to  necessity  of  notice  to  the  debt- 
or, or  burden  of  proof  between  the  one  not  giv- 
ing notice  and  the  one  giving  it 

[Ed.  Note. — For  other  cases,  see  Assignments, 
CentDig.  §§  116-120,  358;  DecUig.  <S=»57, 134.1 

4.  Assignments  «s>57  —  Notice  —  Pastxks — 

Payment  into  Coubt. 
Notice  of  an  assignment  must  be  given  the 
debtor,  and,  though  he  pays  the  fund  into  court, 
notice  to  tlie  clerk  and  master  is  insufBcient 

[Kd.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  {{  217,  218;  Dec.  Dig.  «=>57.] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty; Wiu  D.  Wright  CaiaoceUor. 

Suits  J>y  L.  J.  Peters  and  wife  against  H. 
B.  OoetE  and  others,  and  by  W.  H.  Davis,  as 
next  friend,  against  the  Continental  Insur- 
ance C<»npany  and  the  Fidelity  Underwriters. 
Decree  of  the  Chancellor  for  petitioners  S.  P. 
Welch  and  others,  as  against  petitioner  M. 
O.  Monday,  was  reversed  by  the  Court  of  Civ- 
il Appeals,  and  Welch  and  others  appeaL 
Beversed,  and  decree  of  Chancellor  affirmed. 

Gates  &  Price,  of  Knoxvllle,  for  M.  C 
Monday.  Noble  Smithson  and  J.  W.  Saylor, 
both  of  Knoxvllle,  for  S.  P.  Welch,  T.  B.  Aolt 
Lee  Sterchl,  and  J.  T.  Witt  Johnson  ft  Cox, 
of  Knoxvllle.  for  J.  F.  Moore. 

LANSDEN,  J.  The  qnestlons  for  decision 
In  tills  case  arise  upon  the  i>etltlons  of  T.  B. 
Ault,  J.  T.  Witt  B.  P.  Welch,  and  M.  & 
Monday,  in  the  above-consolidated  causes. 

The  original  bill  was  filed  by  Mr.  and  Mrs. 
Peters  against  Goetz  to  cancel  a  mortgage 
executed  by  them  upon  a  certain  house  and 
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lot  situated  In  E^ax  county.  Ooetz  and  otb- 
ers  filed  a  croas-bill  to  foreclose  the  mort- 
gage, which  waa  the  subject  of  the  contro- 
versy In  the  original  bill  of  Peters  and  wife. 
Later  Mrs.  Peters,  by  her  next  friend,  filed 
a  bill  against  the  Continental  Insurance  Com- 
pany and  the  Fidelity  Underwriters  to  col- 
lect policies  of  insurance  Issued  upon  the 
same  property  to  cover  loss  by  fire  which  had 
been  sustained  after  the  filing  of  the  original 
bill.  It  has  been  adjudged  by  the  Chancellor, 
from  which  no  appeal  was  taken,  that  the 
mortgage  was  valid,  and  should  be  foreclos- 
ed. Later  It  was  agreed  that  the  Insurance 
companies  were  liable  upon  the  policies  In 
issue,  and,  as  a  result  of  this  agreement,  the 
Insurance  companies  paid  into  court  $13,600 
on  January  30, 1915. 

Prior  to  this  time  Mr.  and  Mrs.  Peters  had 
executed  assignments  upon  the  fund  (pre- 
sented by  the  Insurance  policies  to  N.  W. 
Hale,  first,  and  afterwards  to  S.  P.  Welch, 
J.  T.  Witt,  and  T.  B.  Ault.  The  holders  of 
these  assignments  filed  them  with  the  derk 
and  master,  Welch,  Ault,  and  Witt  first, 
and  afterwards  Hale's  assignee.  Hale  as- 
signed his  claim  to  the  Third  National  Bank, 
and  It  reassigned  it  to  M.  C.  Monday.  Later 
petitions  were  filed  by  these  claimants  pre- 
senting the  controver^es  arising  on  this  ap- 
peal. 

On  October  14,  1914,  Welch,  Witt,  and  Ault 
gave  notice,  by  registered  mall,  to  the  In- 
surance companies  notifying  them  that  they 
held  these  assignments.  Neither  Monday  nor 
any  of  his  predecessors  In  ownership  gave 
notice  to  the  insnrance  companies  of  the  as- 
signment claimed  by  him. 

There  is  no  question  made  upon  any  of  the 
assignments  involving  their  bona  fides. 

m  The  Chancellor  held  that  Welch,  Witt, 
and  Ault  had  priority  over  Monday  because 
they  gave  notice  to  ttie  insurance  companies 
of  their  assignments.  The  Court  of  Civil  Ap- 
peals reversed  the  decree  of  the  Chancellor 
and  held  that  Monday  was  entitled  to  pri- 
ority because  the  other  petitioners  did  not 
prove  that. they  took  their  assignments  sub- 
sequent in  time,  without  notice  of  Monday's 
assignment.  That  court  recognized  the  rule 
in  this  state  that: 

"An  asBignment  of  a  diose  In  action  is  not 
complete,  so  as  ^o  vest  the  title  absolute  in  the 
assignee,  until  notice  of  the  assignment  has 
been  (riven  to  the  debtor;  and  this  is  so,  not 
only  as  it  regards  the  debtor,  but  likewise  as 
to  third  persons." 

Still  that  court  was  of  the  opinion  that 
before  petitioners  Welch,  Witt,  and  Ault 
could  avail  themselves  of  the  benefit  of  the 
notice  which  they  had  given  to  the  debtor,  as 
against  Monday,  they  must  prove  that  they 
took  their  assignments  without  notice  of 
Monday's  prior  assignment. 

There  can  be  no  doubt  at  this  time  of  the 
correctness  of  the  general  rule  stated  above. 
Olodfelter  v.  Cox,  1  Sneed,  880,  60  Am.  Dec. 
157;  Miller  T.  O'Bannon,  4  Lea,  898;  FUckey 


V.  Loney,  4  Baxt  169;  Dews  v.  Olwill  et  aL, 
8  Baxt  432 ;  Lambreth  v.  Clarke,  10  Heisk. 
32;'  Daniels  v.  Pratt,  6  Lea,  443;  Robertson 
V.  Baker,  10  Lea,  300;  Dillingham  v.  Insur- 
ance Co.,  120  Tenn.  302,  108  S.  W.  1148, 16  L. 
R.  A.  (N.  S.)  220. 

In  all  of  the  foregoing  cases,  the  rule  is 
stated  In  substance  as  held  by  the  Court  of 
Civil  Appeals,  and  It  will  be  observed  that 
the  cases  are  to  be  found  among  our  reports 
from  1  Sneed  to  120  Tennessee.  It  is  one 
subject  upon  which  the  Judges  <tf  tlUs  court 
have  seemed  not  to  differ. 

The  leading  case  is  Olodfelter  v.  Cox,  su- 
pra. That  case  recognized  that  there  is  an 
irreconcilable  conflict  of  authority  upon  the 
subject,  and  the  learned  judge  writing  the 
opinion  stated  that  the  weight  of  American 
authority  seemed  to  him  to  be: 

"That  the  assignment  of  a  chose  in  action  is 
complete  in  itself,  and  vests  a  perfect  title  in 
the  assi^ee,  as  against  third  persons,  wltiiout 
notice  of  the 'assignment  to  the  debtor." 

But  notwithstanding  this  weight  of  Amer- 
ican authority,  the  court  adopted  the  rule  of 
the  English.  This  rule  was  adopted,  not  to 
prevent  a  multiplicity  of  suits,  but  because  It 
was  considered  to  be  the  more  reasonable  and 
safe,  practical  rule.  It  was  said  that  this 
doctrine  "furnishes  a  definite  rule  for  deter- 
mining between  opposing  equities,  and  places 
the  rights  of  the  assignee  of  a  chose  in  action 
upon  a  footing  of  security  altogether  unat- 
tainable under  the  opposite  rule."  To  sup- 
port the  opinion,  the  court  dted  White  & 
Tudor's  Leading  Cases. 

Applying  the  principle  announced  In  that 
and  subsequent  cases  to  the  case  in  band,  we 
find  that,  while  Monday  procured  the  first 
assignment,  he  did  not  give  notice  to  the  debt- 
or, and  that  Welch,  Witt,  and  Ault,  although 
having  an  assignment  subsequent  in  date  to 
that  of  Monday,  gave  notice  to  the  debtor. 
It  is  without  question  the  law  that  they,  by 
virtue  of  the  notice  given  to  the  debtor,  ac- 
quired the  prior  legal  title  to  the  funds  upon 
which  the  assignments  were  drawn.  Nothing 
else  appearing,  they  would  be  entitled  to  pri- 
ority over  Monday  who  has  a  mere  equity. 

[Z]  The  Court  of  Appeals  was  of  the  opin- 
ion that,  notwithstanding  they  were  the  hold- 
ers of  the  legal  title,  Welch,  Witt,  and  Ault 
should  have  proven  that  they  took  and  paid 
for  their  assignments  without  notice  of  Mon- 
day's prior  asslgnm^t.  We  think  this  was 
error.  Having  perfected  their  title  to  the 
funds  assigned  to  them  by  giving  the  notice, 
it  was  not  necessary  that  they  should  do 
more.  The  burden  was  plainly  upon  Monday 
to  show  that  the  apparent  legal  title  of 
Welch,  Witt,  and  Ault  shoidd  be  postponed  to 
his  superior  equity.   This  \a  elementary. 

The  Court  of  Civil  Appeals  quotes  at 
length  from  Ruling  Case  Law  to  support  its 
opinion  to  the  etCect  that,  where  several  con- 
flicting equitable  assignments  have  been 
made  of  the  same  chose  In  action,  and  there 
is  no  intrinsic  superiority  of  one  above  an- 
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other,  the  order  of  time  of  the  execution  of 
the  assignment  determines  the  order  of  pri- 
ority. 

"Bat  where  a  subsequent  assignee  bas  ac- 
quired the  legal  title  for  a  valuable  cousidera- 
tion,  aud  without  notice  of  a  prior  equitable 
asgignment,  he  is  usually  protected,  and  as  be- 
tween several  bona  fide  purchasers  for  value  or 
assignees  of  a  chose  in  action,  that  one  Is  enti- 
tled to  preference  who  first  perfects  his  as- 
signment by  giving  notice  to  the  debtor,  and 
the  priorities  of  such  successive  assignees  will 
take  effect  from  the  time  when  they  give  notice 
to  the  debtor,  and  not  from  the  date  of  execu- 
tion. In  order  that  the  general  rule  regulat- 
ing the  rights  of  successive  assignees  accord- 
ing to  priority  of  notice  should  have  application, 
it  is  necessary  that  the  second  assignee  at  the 
time  he  received  his  assignment  shomd  be  with- 
out notice  of  the  prior  assignment."  Ruling 
Case  Law,  voL  2,  {  S7;  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  vol.  2,  p.  1077;  C.  J.  vol.  5,  f 
140,  p.  056;  In  re  Phillips,  206  Pa.  615,  55 
Ati.  213,  66  n  R.  A.  761,  97  Am.  St  Rep.  746. 

We  do  not  think  the  quotation  made  and 
the  authorities  cited  sustain  the  conclusion  of 
the  Court  of  Civil  Appeals.  The  general 
principle  of  law  stated  to  the  effect  that  one 
receiving  a  subsequent  assignment,  with  no- 
tice of  the  existence  of  a  prior  assignment, 
will  be  postponed  to  the  pr(or  equity  of  the 
first  holder,  is  not  doubted.  But  the  precise 
question  decided  by  that  court  was  that  upon 
a  showing  of  a  prior  assignment  without  no- 
tice to  the  debtor,  and  subsequent  assign- 
ments with  notice  to  the  debtor,  and  no 
proof  of  notice  by  the  subsequent  assignees 
of  the  existence  of  the  prior  assignment,  the 
court  would  presume  that  the  subsequent 
assignees  had  such  notice,  and  therefore  de- 
feat their  prior  legal  right.  The  true  rule 
is  that,  where  one  Is  asserting  an  equity 
against  a  legal  right,  the  burden  ia  upon  him 
to  show  that  the  one  holding  tiie  legal  title 
is  postponed  to  his  imperfect  right  because 
of  some  reason  which  courts  of  equity  recog- 
nize. If  the  reason  Is  tliat  the  one  having 
the  legal  title  took  it  with  knowledge  of  the 
prior  equity,  that  must  be  proven.  Timpson 
V.  Ramsbottom,  2  King,  35;  Meux  y.  Bell,  1 
Hare,  73. 

[3]  Learned  counsel  for  Monday  have  fil- 
ed a  petition  for  certiorari  in  which  it  is 
asserted  that  the  Court  of  Civil  Appeals  com- 
mitted error  in  not  holding  that  the  various 
assignments  involved  here  are  partial  equi- 
table assignments  of  a  fund,  and  it  is  assert- 
ed that  a  distinction  exists  between  such  a 
case  and  the  authorities  dted  above. 

Pierce  t.  Allison,  56  S.  W.  193.  Is  relied 
upon  as  sustaining  this  position.  It  Is  suf- 
ficient to  say  of  that  case  that  no  question 
of  notice  was  Involved  or  discussed  by  the 
learned  Judge  who  wrote  the  opinion,  and  we 
are  not  able  to  see  any  sound  distinction 
existing  between  assignments  of  a  part  of  a 
fund,  or  a  chose  In  action,  and  assignments 
of  the  whole,  especially  when  the  reasons 
which  actuated  the  court  for  adopting  the 
English  rule  as  against  acknowledged  weight 


of  American  authority  are  remembered.  W« 
are  not  inclined  to  ingraft  a  new  doctrine 
upon  the  plain  rule  that  has  previously  pre- 
vailed in  this  state. 

[4]  It  Is  also  said  that  the  notice.  If  re 
quired  at  all,  should  have  been  given  to  the 
clerk  and  master  and  not  to  the  debtor.  All 
of  our  cases  hold  that  the  notice  must  be 
given  to  the  debtor,  and  in  Clodfelter  v.  Cox, 
and  Daniels  v.  Pratt,  supra,  orders  were  en- 
tered upon  the  minutes  of  the  court  setting 
forth  the  assignment,  and  these  were  held  to 
be  insufficient. 

It  results  that  the  decree  of  the  Court  of 
Civil  Appeals  Is  reversed,  and  that  of  the 
Chancellor  Is  afllrmed. 


LOUISVILLE  &  N.  R.  CO.  v.  MONTGOM- 
ERY. 

(Supreme  Court  of  Tennessee.     Oct  21,  1916.) 

Cabrixbs  9=9228(2) — Cabriaqe  of  Live  Stock 
— LnoTBO  LiABiLrrT  Contract— Burden  op 
Proof. 
Although  a  contract  limiting  liability  of  a 
carrier  for  negligence  in  respect  of  delay  in 
transportation  casts  the  burden  of  showing  negli- 
gence on  the  shipper,  and  a  slight  delay  doe» 
not  make  a  prima  fade  case,  the  shipper  need 
not  show  a  distinct  culpable  act,  so  that  where 
several  cars  of  stock  were  76,  62,  and  63  hours, 
in  covering  a  distance  usually  requiring  30  to 
36  hours,  there  was  an  unreasonable  delay  suffi- 
cient to  raise  an  inference  of  negligence  and  shift 
the  burden  to  the  carrier  to  show  that  the  delay 
was  beyond  its  control,  unavoidable,  or  a  neces- 
sary incident  to  the  proper  operation  of  its  rail- 
road. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  959;  Dec,  Dig.  <8=»228(2).] 

Appeal  from  Chancery  Court,  Loudon 
County ;  Hugh  Q.  Kyle,  Chancellor. 

Action  by  S.  O.  Montgomery  against  the 
Louisville  A  Nashville  Railroad  Company. 
From  a  Judgment  of  the  Court  of  Clvli  Ap- 
peals, reversing  a  Judgment  for  defendant, 
defendant  appeals.    Modified. 

James  B.  Wright  and  Johnson  ft  Cox,  all 
of  Knoxville,  and  J.  L.  Nicholas,  of  Loudon, 
for  appellant.  Oulton  &  Stooksburg,  of  Knoz- 
vUle,  and  John  J.  Blair,  of  Loudon,  for  ap- 
pellee. 1 

WILLIAMS,  J.  In  this  action  a  question 
arises  as'to  the  liability  of  the  railroad  com- 
pany for  the  loss,  by  reason  of  delays  in 
transportation,  of  live  stock  flipped  from 
Jena,  Tenn.,  to  Cincinnati,  Ohio,  under  a 
limited  liability  contract  of  shipment,  one  of 
the  clauses  of  which  is  as  follows: 

"Said  shipper  hereby  releases  said  carrier  from 
all  liability  for  and  on  account  of  any  and  all 
injury  or  injuries  which  the  said  animals,  or  any 
of  them,  may  receive,  in  consequence  of  any  of 
them    being    vicious,    wild,    unruly,    or    weak; 

*  *  *  and  also  from  all  damage  or  injury 
or  loss  which  may  be  sustained  by  reason  of  any 
delay     or    detention     in     such     transportation 

*  *  *  and  for  loss  or  damage  to  said  animals, 
from  amy  cause  or  thing  whatever  not  resnltinK 
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from  tbe  negligence  of  the  agents  of  serrants  of 
said  carrier." 

Tbe  contentlOD  of  the  railroad  company  Is, 
and  tlie  lower  courts  held,  that  the  shipper 
bad  failed  to  carry  the  burden  of  proving 
negligence  on  Its  part  In  respect  of  delays, 
as  the  cause  of  death  of  certain  of  the  live 
stock  shipped. 

In  the  suit  are  involved  several  distinct 
shipments.  One  of  the  cars  was  on  the  road 
to  market  terminus  76  hours;  another  62 
hours,  and  the  other  53  hours.  The  usual 
time  for  the  trip  was  from  SO  to  36  hours, 
the  total  distance  being  a  little  above  800 
miles.  The  train  selected  by  tbe  shipper 
was  a  fast  freight.  Ttie  delays  were  not  ex- 
plained by  the  carrier. 

One  effect  of  the  shipment  contract  we 
have  held  Is  to  relieve  the  carrier  of  the  bur- 
den of  proof,  in  case  of  loss,  casting  it  upon 
the  shipper  in  respect  to  showing  negligence 
on  the  part  of  the  carrier.  Railroad  v. 
Smith,  123  Tenn.  678,  711,  134  S.  W].  866. 

However,  It  Is  not  necessarily  required,  in 
order  to  a  recovery  by  the  shipper,  that  the 
negligence  In  the  delay  be  shown  directly  to 
be  due  to  some  distinct  or  Independent  cul- 
pable act  operating  to  produce  It  Mere  de- 
lay, or  slight  delay,  may  not  make  a  prima 
fade  case  of  negligence,  but  If  tbe  proof,  up- 
on whomsoever  the  burden  be  cast,  develops 
facts  showing  an  extraordinary  and  un- 
reasonable delay,  then  from  that  alone  is 
raised  an  Inference  that  it  was  a  negligent 
delay,  or  a  delay  due  to  the  negligence  of 
the  carrier.  The  onus  then  shifts  to  the 
carrier  to  show  that  the  delay  was  caused 
by  something  beyond  Its  control,  or  was  un- 
avoidable, or  was  a  necessary  Incident  to  the 
proper  and  prudent  operation  of  its  line  of 
railway.  The  burden,  while  on  the  shipper 
at  the  outset,  may  be  caused  to  shift  by  proof 
of  extraordinary  delay  in  transit 

"Where  tbe  delay  is  an  unusual  one,  and  not 
explained,  it  is  held  to  be  a  prima  facie  evidence 
of  negligence,  but  that  in  a  case  where  there 
is  only  a  slight  delay,  the  rule  is  different"  4 
Elliott  on  Bailroads,  g  1483,  and  cases  cited. 

There  Is  no  fixed  standard  by  which  to  de- 
termine what  period  will  constitute  an  ex- 
traordinary or  unreasonable  delay  in  all 
.cases.  But  there  can  be  no  doubt  that  the 
period  may  be  such  that,  in  the  circumstanc- 
es. It  will,  of  Itself,  QEieak  an  inference  of 
negligence. 

In  Hlnkle  v.  Southern  R.  Co.,  126  N.  O. 
832,  36  S.  £.  348,  78  Am.  St  Rep.  685,  where 
a  limited  liability  contract  was  involved.  It 
was  said: 

"It  does  not  appear  necessary  for  the  plaintiff 
to  resort  to  the  burden  of  proof,  as  the  unreason- 
able detention  is,  in  itself,  evidence  of  negligence. 
It  appears  from  the  evidence  that  the  cattle  were 
four  days  and  three  nights,  that  is,  84  hours,  in 
reaching  their  destination,  a  distance  of  400 
miles.  At  the  present  day,  tbe  transportation  ol 
live  stock  over  a  great  trunk  line  of  railway  at 
an  average  rate  of  less  than  6  miles  an  hour  can- 


not be  considered  reasonable  diligence,  in  the  to- 
tal absence  of  explanation." 

Other  lUostrations  of  sucb  extraordinary 
and  unreasonable  delays,  unexplained  by  tbe 
carrier,  are:  81  hours  for  transportation 
usually  requiring  but  8  to  10  hours.  Libby 
V.  Railroad  Co.,  137  Mo.  App.  276,  2S2,  117 
S.  W.  659;  the  shipment  occupying  52  hours, 
while  tbe  usual  time  required  was  24  hours 
or  less.  Mulr  v.  Railroad  Co.,  16S  Mo.  App. 
542,  154  8.  W.  877;  and  see  Hunt  v.  St 
Louis,  etc,  R.  Co.,  187  Mo.  App.  639,  173  S. 
W.  61,  and  cases  dted,  and  6  Gyc.  443. 

We  are  of  opinion  that  tbe  evidence  in  the 
pending  case  raises  a  fair  inference  that  the 
delays  were  negligent  or  caused  by  negli- 
gence, so  as  to  require  the  carrier  to  rebut 
it  This  It  could  readily  have  done  if  the 
facts  Justified,  since  the  details  of  the  sev- 
eral trips  were  peculiarly  within  the  knowl- 
edge of  Its  agents  and  servants. 

There  was  error  in  so  far  in  the  judg- 
ment of  the  Court  of  OItU  Appeals.  Modify 
the  same  so  as  to  grant  a  recovery  here  for 
such  animals  as  died  In  transportation;  oth- 
erwise a£arm.    So  ordered. 


CUNNTNGHAM  et  aL  v.  SHELBY  et  aL 
(Supreme  Court  of  Tennessee.    Oct  28,  191&) 

1.  COBPOBATIONS  ^S>053— FOBBIOR  COBPOBA- 
TIONB— LlABIUTT    OF   STOCKHOLDKBS— PaIL- 

iKO  TO  Comply  with  Statctk. 
Stockholders  of  a  foreign  corporation,  at- 
tempting to  do  business  as  such  in  the  state 
without  having  attempted  to  comply  with  the 
statutory  requirements  as  to  foreign  corpora- 
tions, are  liable  on  contracts  as  partners,  al- 
though contracting  in  corporate  name,  and  al- 
though tbe  stockholders  did  not  know  of  such 
noncompliance  with  the  statutes,  since  generally 
foreign  corporations  not  complying  with  such 
laws  have  no  standing  in  the  courts. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {§  2547-2549;    Dec.  Dig.  <S=.653.] 

2.  Cobpobations  ©=068(3)  —  Suit  Against 
Stockholdebs  as  Pabtnebs— Complaint— 
sufficienot. 

In  action,  for  labor  rendered,  against  stock- 
holders in  a  foreign  corporation  not  complying 
with  the  state  law,  a  warrant  describing  them  as 
stockholders  in  a  foreign  corporation  not  au- 
thorized to  do  business  in  the  state,  held  suffi- 
cient to  charge  them  as  partners,  although  not 
describing  them  in  terms  as  partners. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {§  2608,  2609 ;   Dec.  Dig.  <S=»66S(3).] 

Appeal  from  Circuit  Court,  Rhea  County; 
Frank  L.  Lynch,  Judge. 

Action  between  W.  H.  Ounnyngham  and 
others  and  Ernest  Shelby  and  others.  From 
a  Judgment  of  the  Court  of  Civil  Appeals, 
reversing  Judgment  of  the  trial  court  for 
plaintiffs,  they  appeal.  Judgment  of  the 
Court  of  Civil  Appeals  reversed,  and  Judg- 
ment of  the  trial  court  affirmed. 

D.  M.  Rhea,  of  Spring  City,  and  J.  B.  Swaf- 
ford,  of  Dayton,  for  appellants.  Wright  & 
Haggard  and  C  G.  Myers,  all  of  Rockwood, 
for  appellees. 
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NEIL,  O.  J.  Platattfte  In  error  *ere  Btock- 
bolders  In  a  corporation  chartered  nnder  tbe 
laws  of  the  state  of  Delaware,  bnt  which  had 
its  office  and  transacted  Its  bnalnees  In  Rhea 
county,  Tenn.,  without  having  compiled  with 
tbe  statutes  of  the  state  permitting  foreign 
corporations  to  do  business  here.  The  cor- 
poration was  chartered  as  a  developmoit 
company  for  the  purpose  of  der^loplng  the 
mineral  and  timber  resources  of  the  territory 
adjacent  to  Spring  Olty,  In  Rhea  county.  In- 
cluding the  promotion  of  several  Industries. 
Carrying  out  this  purpose  it  came  to  Spring 
City,  rented  buildings,  hired  transportation, 
had  options  taken  on  certain  lands,  and  had 
In  Its  employ  there  a  dilef  engineer  and  an 
assistant  engineer,  who  had  charge  of  a  body 
of  servants,  employ&s  of  the  company,  en- 
gaged In  making  surveys  and  maps  of  lands 
on  which  the  alleged  company  held  options, 
and  which  surveys  were  being  made  for  the 
benefit  of  the  company.  In  one  of  the  offices 
which  was  maintained  at  Spring  City  it  had 
In  Its  employ  a  stenographer  who  wrote  the 
correspondence  with  reference  to  the  business 
of  the  company,  and  these  letters  were  al- 
ways signed,  "Central  Tennessee  Develop- 
ment Co.,  per Secy."  Its  board  or  di- 
rectors and  stockholders  were  permitted  to 
meet  at  this  office  and  confer  concerning 
the  business  of  the  concern,  and  it  kept  and 
used  at  this  office  a  corporate  seal.  The  de- 
fendants In  error  did  work  for  them  In  car- 
rying out  these  purposes,  and  compensation 
was  sought  for  this  work  by  the  suit  mention- 
ed in  the  margin,  and  other  suits  consolidat- 
ed therewith. 

[1]  It  was  contended  in  tbe  trial  court  that 
the  plaintiffs  in  error  were  Uable  as  partners, 
and  the  trial  Judge,  in  effect,  so  charged  the 
Jury. 

Was  this  the  correct  view?  We  think  It 
was. 

Foreign  corporations  have  no  right  to  do 
business  In  this  state  unless  they  first  com- 
ply with  the  provisions  of  our  statutes,  with 
reference  to  tbe  filing  of  their  charters,  etc. 
If  they  fail  to  do  so,  they  have  no  standing 
before  the  courts  for  the  enforcement  of  any 
rights,  with  two  exceptions,  which  we  shall 
presently  note.  Gary-Lombard  Lumber  Co. 
y.  Thomas,  92  Tenn.  687,  22  S.  W.  743 ;  In- 
surance Co.  V.  Kennedy,  96  Tenn.  711,  36 
S.  W.  709 ;  New  York,  etc.,  B.  &  L.  Associa- 
tion V.  Cannon,  99  Tenn.  344,  41  S.  W.  1054 ; 
Lumber  Co.  v.  Moore,  126  Tenn.  313,  148  S. 
W.  212 ;  Amusement  Co.  v.  Albert,  128  Tenn. 
417,  427, 161  S.  W.  488 ;  and  compare  Singer 
Manufacturing  Co.  T.  Draper,  103  Tenn.  262, 
52  S.  W.  879. 

The  exceptions  above  referred  to  are  State 
V.  O'Brien,  94  Tenn.  79,  28  S.  W.  311,  26  L, 
R.  A.  252,  holding  that  a  servant  of  a  com- 
pany who  has  feloniously  appropriated  Its 
money  is  estopped  to  defend  on  the  ground 
of  the  company's  failure  to  comply;  the 
case  of  Packet  Co.  v.  Agnew,  132  Tenn.  285, 
177  S.  W.  949,  L.  R.  A.  1916A,  640,  holding 


that  an  nnfalthful  servant  dt  such  company, 
who  has  made  profits  by  the  use  of  the  com- 
pany's bnslnesa  for  his  own  mupoees,  cannot 
defend  when  called  to  acooont,  by  showing 
that  the  company  had  failed  to  comply ;  and 
finally  the  case  of  State  ex  rel.  v.  Telephone 
&  Telegraph  Co.,  114  Tenn.  194,  86  S.  W.  390, 
in  which  It  was  held  that  where  such  com- 
pany had  attempted  to  comply,  but  had  inad- 
vertently omitted  one  requirement.  It  would 
not  be  ousted  from  the  state  except  upon 
a  direct  suit  for  that  purpose  by  the  state. 

We  have  no  direct  decision  apon  the  ques- 
tion whether  stockholders  of  such  a  corpo- 
ration carrying  on  business  would  be  liable 
as  iiarthers;  but  we  have  two  cases  whicb 
are  based  substantially  on  the  same  principle. 
In  Morton  y.  Hart,  88  Tenn.  427,  12  S.  W. 
1026,  It  was  held  that  where  a  foreign  Inaor- 
anoe  company  had  failed  to  comply,  an  agent 
who  took  a  policy  in  its  name  was  personally 
Uable  thereon,  since  Inasmuch  as  he  could  not 
bind  his  principal  he  bound  himHelf.  In  Garter 
v.  McClure,  98  Tenn.  109,  28  S.  W.  585,  86 
L.  R.  A.  282,  60  Am.  St  Rep.  842,  it  appear^ 
ed  that  certain  iiersons  associated  them- 
selves together  for  the  purpose  of  carrying 
on  a  co.oi)eratlve  store,  Altered  into  a  writ- 
ten agreement  providing  for  directors  and 
for  stockholders,  and  called  themselves  stock- 
holders, and  set  forth  the  amount  which  was 
to  be  employed  In  the  business,  and  carried 
on  the  business  for  a  profit,  but  were,  in 
fact,  not  incorporated.  The  concern  finally 
tailed,  and  the  so-called  stockholders  were 
sued  as  partners,  and  the  court  held  they 
were  liable  as  such,  on  the  ground  that  the 
persons  concerned  composed  an  association 
carrying  on  a  business  for  profit,  and.  It  not 
being  a  corporation,  the  law  had  no  other 
name  for  It  than  that  of  a  partnership.  To 
the  same  effect  is  the  case  of  Harrill  y.  Dav- 
is, 168  Fed.  187,  94  G.  O.  A.  47,  22  L.  R.  A. 
(N.  S.)  1163,  in  which  wlU  be.fonnd  an  dab- 
orate  discussion  of  the  point. 

A  direct  authority  is  found  In  Taylrar  v. 
Branhom,  35  Fla.  297,  17  Soath.  652,  39  U  R. 
A.  362,  48  Am.  St.  Rep.  249,  in  which  It  was 
held  that  a  corporation  chartered  in  Tennessee 
had  no  right  to  transact  business  In  Elorlda 
without  complying  with  the  laws  of  that  state, 
prescribing  certain  conditions  for  the  enter- 
ing of  that  state  by  fordgn  corporations,  and 
that  the  stockholders  who  undertook  to  carry 
on  tbe  business  of  such  foreign  corporations 
were  Uable  as  partners.  The  same  principle 
is  found  laid  down  in  MandevlUe  v.  Court- 
right,  142  Fed.  97,  73  C.  C.  A.  321,  6  L.  R. 
A.  (N.  S.)  1003.  In  that  case  it  was  held 
that  a  dental  company  chartered  in  New  Jer- 
sey had  no  right  to  carry  on  Its  business  In 
Pennsylvania,  by  virtue  of  its  New  Jersey 
charter,  and  that  its  stockholders  carrying 
on  such  business  In  Pennsylvania  became 
personally  liable  as  partners.  In  the  case  it 
appeared  that  an  employ^  of  the  company 
fractured  a  woman's  Jaw  while  trying  to 
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optrate  npon  ber  teetii.  The  Btockbolden 
wenlield  Uable  for  damages,  as  partners. 

The  general  principle  Is  that  stated  In  Car- 
ter T.  McClure,  supra,  and  Barilll  t.  Davis, 
snpra,  that  where  persons  are  associated  to- 
gether carrying  on  a  business  for  profit,  they 
are  prima  facie  partners,  no  matter  what 
name  they  use,  and  they  cannot  escape  ex- 
cept by  showing  that  they  were  a  cori>ora- 
tloa 

The  ftict  that  defendants  in  error  dealt 
with  them  in  their  corporate  name  can  avail 
them  nothing.  HarrlU  v.  Davis,  snpra ;  Em- 
pire Mills  V.  Alston  Grocery  Co.  (Tex.  App.) 
15  S.,W.  505,  12  L.  B.  A.  366,  369,  end  see 
note.  It  does  not  appear  that  defendants  in 
error  knew  that  the  corporation  had  not  com- 
plied with  the  Tennessee  laws.  However,  we 
do  not  think  this  would  have  made  any  dif- 
ference, since  the  corporation  was  without 
the  power  of  contracting,  and  as  the  plain- 
tiffs in  error  could  not  bind  It,  they  neces- 
sarily bound  themselves.  Korton  t.  Hart, 
supra. 

It  should  be  noted  that  the  principles 
above  announced  do  not  apply  to  corpora- 
tions de  facto;  that  is,  those  which  have 
made  a  bona  flde  effort  to  comply  with  the 
provisions  of  law  and  have  inadvertently 
failed  in  some  particular,  and  in  good  faith 
have  exercised  the  franchises  of  such  cor^ 
poratlon.  Merriman  v.  Magiveny,  12  Heisk. 
(59  Tens.)  494;  Swofford  Bros.  Dry  Gk>ods 
Co.  T.  Owen,  3T  OkL  616,  183  Pac.  193,  I* 
R.  A.  19160,  189,  and  note.  And  see  note  to 
Rutherford  v.  Hill,  17  L.  R.  A.  549. 

[2]  The  learned  Court  of  Civil  Appeals 
was  of  the  opinion  that  the  plaintiffs  in  er- 
ror were  liable  as  partners,  but  held  that  the 
warrant  was  not  adequately  framed  against 
them  as  such,  and  on  that  ground  reversed 
the  judgment  of  the  trial  court  We  think 
the  Court  of  Civil  Appeals  was  somewhat  too 
strict  in  its  construction  of  the  warrant 
The  suit  was  originally  brought  before  a  Jus- 
tice of  the  peace,  and  subsequently  appeal- 
ed to  the  circuit  court  of  Rhea  coimty,  and 
there  tried.  The  warrant  Instead  of  describ- 
ing the  plaintiffs  in  error  in  terms  as  part- 
ners, described  them  as  stockholders  in  a 
foreign  corporation  not  authorized  to  do 
business  in  the  state  of  Tennessee,  and  aom- 
moned  the  plaintiffs  in  error  to  answer  in  an 
action  by  account  for  labor  rendered.  This 
Is  very  meager,  it  is  trae,  but  it  sufficiently 
notified  the  plaintiffs  In  error  of  the  grounds 
on  wlilch  they  were  to  be  held  liable;  that  is, 
for  transacting  business  in  Tennessee  under 
the  name  of  a  foreign  corporation  without 
having  complied  with  the  laws  authorizing 
such  transaction  of  business,  such  business, 
of  course,  implying  an  effort  to  obtain  profit 
Tills  was  using  the  definition  for  the  name. 
The  plaintiffs  in  error,  when  so  summoned, 
could  not  misunderstand  what  they  were  call- 
ed upon  to  defend,  so  the  purpose  of  requir- 
ing some  general  statement  of  the  cause  of 


action  In  the  warrant  of  the  Justice  of  the 
peace  was  sufficiently  compiled  wllh.  There- 
fore, we  are  of  the  opinion  that  the  Judg- 
ment of  the  Court  of  Olvil  Appeals  must  be 
reversed,  and  that  of  the  trial  court  affirmed. 


YOUNG  V.  BROWN  et  nx. 

(Supreme  CJonrt  of  Tennessee.    Oct.  28,  1916.) 

1.  HirSBAITD  AWD  WiWt  *=»14(2)  —  CONVKY- 
AHOB  TO  HOBBASn  ANO  WlIB— TlTIJJ— E>N- 
TIBBTIES. 

Under  a  conveyance  of  land  to  husband  and 
wife,  they  take  by  the  entireties,  noUiing  else 
appearing. 

[Bd.  Note^-For  other  eases,  see  Husband  and 
Wife,  Cent  Dig.  U  T3,  74;  Dec.  Dig.  «=.14(2).) 

2.  HUSBAKD   AND   WHV  «=3l4(l)   —  OONVBT- 

ANCE  TO  Husband  and  Wnx  —  "Bodily 

EtKlBS." 

A  conveyance  to  husband  and  wife  reciting 
that  if  the  husband  died  withoat  bodily  heirs, 
the  wife  should  take  by  survivorship,  and  if  she 
died  without  issue,  he  should  take  an  undivided 
moiety,  conveyed  to  her  an  undivided  tialf  in 
fee  alwolutely  and  to  the  husband  a  fee  subject 
to  a  condition  in  her  favor  in  case  he  should 
die  without  children;  the  term  "bodily  heirs" 
meaning  diildren  as  used. 

[Bd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  71,  72,  86,  88,  89;  Dee. 
Dig.  «=3l4(l). 

For  other  definitions,  see  Words  and  Fiirases, 
First  and  Second  Series,  Bodily  Heirs.] 

3.  Husband  and  Wins  «=48(2)  —  Convki- 

ANCE   BY  WiFK  FOB   HUSBAND  —   EFFECT  OF 
AOBEEMSNT  BY  THIRD  PZBSON  TO  RiCONVKT. 

Conveyance  by  a  wife  of  land  in  her  own 
right  to  a  third  person  for  reconveyance  to  her- 
self and  husband  was  not  unlawful,  although  the 
deed  recited  the  proposed  reconveyance. 

rE6.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  (  243;    Dec.  Dig.  «=348(2).] 

4.  Husband  and  Wm  «=»171(1)  —  Wife's 
Gknebal  Estatk  in  Land  —  Oonveyancb 
Foil  Secubitt  of  Husband's  Debt. 

For  the  security  of  her  husband's  debts,  a 
wife  may  convey,  in  a  trust  deed   carrying  a 
power  of  sale,  all  of  her  general  estate  in  land. 
[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  671;   Dec.  Dig.  «=»17ia).] 
B.  Husband  and  Wife  «=948(2)  —  Convey- 
ance by  Wife  fob  Husband. 
A  married  womaiL  bv  deed  with  privy  ex- 
amination and  Joined  by  ner  huslmnd,  may  con- 
vey ber  land  to  a  third  person,  and  reconveyance 
by  tliat  person  to  her  husband  is  a  valid  transac- 
tion;   fraud  being  out  of  the  way. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  243;   Dec.  Dig.  «=948(2).] 

6.  Tbusts  €=»17,  18(5)— Obai,  Tbubt— Stat- 
UTB  OF  Fbausb. 

A  parol  trust  to  reconvey,  attached  to  a 
conveyance  absolute  on  its  face  is  ndid;  the 
seventh  section  of  the  Enrfish  statute  of  frauds 
not  obtaining  in  Tennessee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  20;   Dec.  Dig.  «=>17,  18(6).] 

7.  Husband  and  Wife  9=3238(2)— Decbee. 

Where,  before  the  married  woman's  act  of 
1913,  a  busluind  and  wife  sold  property  as  to 
which  they  were  in  dispute  ns  to  their  respec- 
tive proportions  of  ownership,  a  decree  that 
each  should  iiave  half  the  money  according  to  an 
alleged  agreement  between  them  was  not  errdne- 
ous  In  any  respect  open  to  complaint  by  the  wife. 
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alnoe,  if  she  had  conaented  to  the  tale  of  her 
iand  without  luch  acreement,  the  husband 
would  have  taken  the  whole. 

[E}d.  Note.— For  other  caaea,  see  Husband  and 
Wite,  Cent  Dig.  {  854 ;  Dec.  Dig.  «=9238(2).] 

Appeal  from  Chancery  Court,  McMlnn 
County;   Foss  H.  Mercer,  Chancellor. 

Proceedings  between  W.  T.  Young  and  G. 
W.  Brown  and  wife.  From  a  decree,  Mrs. 
Rosa  Brown  appeals.    Affirmed. 

Estill  &  Norman,  of  Chattanooga,  for  ap- 
pellant Jones  &  Davis,  of  Athena,  for  ap- 
pellee. 

NEIL,  C.  J.  Mrs.  Rosa  S.  Brown,  bdng 
the  owner  of  two  tracts  of  land  In  her  own 
right,  lying  in  McMlnn  coonty,  this  state, 
united  with  her  husband,  O.  W.  Brown,  In  a 
deed  to  W.  T.  Lane,  the  brother  of  Mrs. 
Brown.  This  deed,  after  the  conveying 
words,  contains  the  following: 

"Be  It  known,  however,  that  this  conveyance 
is  made  to  W.  T.  Lane  only  that  he  maj  make 
an  instanter  deed  to  us,  thereby  conveying  the 
fee  from  Rosa  Brown  to  herself  and  husband,  to 
wit,  George  W.  Brown,  who  has  this  day  pur- 
chased from  her  a  one-half  undivided  interest 
in  said  two  tracts  of  lands,  the  consideration  to 
be  shown  in  the  deed  from  said  W.  T.  Lane  to 
us  of  even  date  herewith,  the  purchase  price  to 
be  shown  in  said  deed.  The  purpose  of  making 
this  conveyance  is  to  effect  much-needed  and 
valuable  im{>rovements  on  the  farm  for  the  want 
of  which  it  is  greatly  reduced  in  value  at  pres- 
ent, and  to  secure  said  G.  W.  Brown  for  all 
improvements  and  expenditures  of  labor  and 
money  enhancing  said  farm  in  value  ia  the  event 
of  his  surviving  me,  but  not  to  be  effectual  to 
convey  the  entire  estate  absolutely." 

On  the  same  day  W.  T.  Lane  conveyed  the 
lands  to  Brown  and  wife,  adding  at  the  close 
of  the  deed  the  following: 

"It  is  agreed  that,  in  the  event  of  G.  W. 
Brown  dying  without  bodily  heirs,  Rosa  S. 
Brown  takes  by  survivorship,  and  in  the  event 
of  Rosa  S.  Brown  dying  without  issue,  the  said 
doctrine  does  not  apply  by  survivorship,  but  it  is 
ezpresslv  understood  that  Q.  W.  Brown  shall 
take  ond  hold,  in  that  event,  an  undivided  moi- 
ety hereby  conveyed,  and  be  discharged  from  ac- 
counting for  any  unpaid  balance  of  money  to 
Rosa  S.  Brown,  or  her  heirs.  These  tracts  of 
land  were  this  day  conveyed  by  said  Iloaa  S. 
Brown  to  me  for  the  said  purpose  of  obtaining  a 
reconveyance  to  the  parties  and  on  the  terms 
heretofore  set  out,  all  of  which  are  fully  under- 
stood and  agreed  by  the  parties  in  interest" 

[1,2]  The  foregoing  deeds  were  made  with 
a  view  to  the  rule  that  under  a  conveyance 
of  land  to  husband  and  wife  they  take  by  the 
entireties,  nothing  else  appearing.  TanI  y. 
Campbell,  7  Terg.  319,  27  Am.  Dec.  608.  This 
acconnts  for  the  language  used  In  the  recon- 
veyance to  Mrs.  Brown;  but.  Inasmuch  as 
the  conveyance  to  O.  W.  Brown  was  differ- 
ent, the  rule  could  not  apply.  The  result  Is 
that  under  the  second  deed  Mrs.  Brown  took 
nn  undivided  half  of  the  land  in  fee  abso- 
lutely, while  G.  W.  Brown  took  a  defeasible 
estate ;  that  is,  a  fee  subject  to  a  condition 
in  favor  of  Mrs.  Rosa  S.  Brown,  in  case  G. 
W. 'Brown  should  die  without  children  (the 
term  "bodily  heirs"  meaning  children  as 
used),  which,  on  a  proper  construction  of  the 


words  "Rosa  S.  Brown  takes  by  survivor- 
ship," would  i)ermlt  her  to  enter  upon  the 
happening  of  the  condition  (4  Kent  Comm. 
marg.  p.  9),  in  this  construjctlon  treating  Mrsi 
Rosa  S.  Brown  as  the  real  grantor  of  G.  W. 
Brown,  as  Indeed  she  was,  through  Lane  as 
an  Intermediary.  If  the  language  which  cre- 
ates the  condition  could  be  held  as  creating  a 
conditional  limitation  (Fowlkes  y.  Wagoner 
[Ch.  App.]  46  S.  W.  586  et  seq.),  possibly  it 
would  have  to  be  disregarded,  and  the  estate 
treated  as  a  fee  simple,  since  estates  to  which 
conditional  limitations  are  attached  belong, 
it  seems,  only  to  wills  and  to  conveyances  to 
uses  (4  Kent  Comm.  marg.  p.  128). 

[3]  It  is  insisted  for  Mrs.  Rosa  S.  Brown 
that.  Inasmuch  as  she  was  married  at  the 
time  the  deeds  were  made,  and  as  they  im- 
ported a  contract  between  her  and  her  hus- 
band, the  transaction  was  void  in  so  far  as 
it  purported  to  deprive  her  of  any  part  of 
her  title. 

We  do  not  think  it  has  been  doubted,  since 
the  celebrated  case  of  Campbell  v.  Taul,  3 
Yerg.  (11  Tenn.)  548,  decided  In  1832,  that 
such  a  transaction  is  lawful. 

That  case  was  notable  for  more  reasons 
than  one.  It  appeared  that  the  young,  beau- 
tiful, and  brilliant  wife  of  Thomas  P.  Taul,  a 
prominent  young  lawyer  of  Winchester, 
Tenn.,  when  she  was  in  very  poor  health,  and 
not  long  before  her  death,  desired  to  so  ar- 
range her  lands  that  her  husband  could  en- 
Joy  them.  Being  advised  that  she  could  not 
make  a  will,  she  adopted  the  plan  of  joining 
her  husband  in  a  conveyance  to  a  third  party, 
with  the  understanding  that  that  party 
should  immediately  reconvey  to  the  husband. 
At  the  same  time  she  had  an  agreement  with 
her  husband  that  he  would  make  a  will 
by  which  this  property  should  go  to  certain 
of  her  kin,  in  case  it  should  not  be  consumed 
by  him  during  his  lifetime.  He  was  in  feeble 
health,  and  her  anticipation  was  that  he 
might  have  to  sell  It  and  use  the  proceed^ 
or  a  part  thereof,  for  his  support  The  hus- 
band accordingly  made  a  wUl  which  the  wife 
was  Induced  to  believe  answered  the  purpose. 
She  and  her  husband  then  joined  in  the  deed. 
Her  acknowledgment  was  taken  before  Judge 
N.  W.  Williams,  the  judge  presiding  over  the 
drcuit  court  in  Franklin  county.  Judge  Wil- 
liams did  not  take  this  acknowledgment  In 
the  courthouse,  in  open  court,  but  did  so  at 
a  private  house,  on  account  of  Mrs.  Taul's 
illness.  After  Mrs.  Taul  died  her  husband 
had  an  acrimonious  controversy  with  the 
relatives  of  his  deceased  wife,  resulting  In 
his  own  death,  he  having  been  cdiot  and  fatal- 
ly wounded  by  Anderson,  the  brother  of  his 
wife.  After  he  had  been  so  shot,  he  changed 
his  will  and  devised  the  property  to  his  fa- 
ther, Mlcah  Taul.  After  the  death  of  Thom- 
as P.  Taul  a  litigation  arose  over  the  title 
thus  claimed  by  Mlcah  Taul.  A  singular  In- 
cident of  the  litigation  was  that  Judge  Wil- 
liams, who  took  the  acknowledgment,  was 
charged  with  having  done  so  fraudulently 
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and  with  having  made  a  false  and  corrnpt' 
certiflcate  for  the  purpose  of  aiding  Thomas 
P.  Taul  to  obtain  the  property  of  his  wife, 
and  he  was  forced  to  defend,  before  the  Sen- 
ate of  Tennessee,  articles  of  Impeachment, 
based  on  this  ground.  The  records  of  that 
trial  are  to  be  foand  in  onr  state  library,  and 
it  is  worthy  of  note,  in  passing,  that  the 
evidence  of  that  case  contains  an  eloquent 
letter  written  by  this  interesting  young  wo- 
man, about  the  time  that  the  deed  was  ex- 
ecuted, showing  her  unbounded  love  for,  and 
confidence  in,  her  husband.  Similar  letters 
are  also  referred  to  in  the  opinion  of  Chief 
Justice  Catron  in  the  case  of  Oampt>eU  v. 
Taul.  The  case  is  also  noteworthy  for  the 
fact  that  It  contains  a  very  remarkable  'dis- 
senting opinion  by  a  member  of  the  court  sub- 
sequently known  as  one  of  the  great  trium- 
virate composed  of  Green,  Keece,  and  Tnr- 
ley.  This  dissenting  opinion  was  a  very  ear- 
nest and  eloquent  one,  quite  extended  and  di- 
rected to  the  purpose  of  proving  that  Thomas 
P.  Taul  had  practiced  a  fraud  upon  his 
wife.  Another  memorable  feature  about  the 
case  was  a  mistake  which  Chief  Justice  Cat- 
ron made  on  an  Important  point  of  law  <hi 
pages  560  and  661  of  3  Yerg.,  which  he  sub- 
sequently acknowledged  and  corrected  in  fuU 
in  the  case  of  Taul  v.  Campbell,  7  Terg.  31S, 
27  Am.  Dec  608. 

Now,  it  is  true  that  in  this  case  the  court 
did  not,  in  so  many  words,  say  that  such  a 
contract  could  be  made  by  a  husband  and 
wife,  by  the  device  of  executing  a  deed  to  a 
third  party  and  having  a  reconveyance,  but 
it  was  treated  as  being  well-settled  law, 
and,  notwithstanding  the  very  strong  objec- 
tion which  Mr.  Justice  Oreen  had  to  the  re- 
sult reached,  he  nowhere  intimated  any  doubt 
as  to  the  existence  of  the  principle,  and  Judg- 
es Peck  and  Whyte  distinctly  concurred  In 
all  the  Chief  Justice  said,  except  in  the  mat- 
ter of  the  mistake  of  law  which  I  have  men- 
tioned, which  concerned  the  question  whether 
a  conveyance  of  realty  to  husband  and  wife 
would  make  them  tenants  In  common  only  or 
tenants  by  the  entireties;  Chief  Justice 
Catron  holding  tliat  they  would  be  tenants 
in  common  only. 

[4-7]  Ever  since  the  decision  in  Campbell 
V.  Taul,  80  far  as  we  know,  this  question  has 
remained  at  rest;  and,  Indeed,  we  can  see 
no  objection  to  It  on  principle.  There  is  no 
doubt  that  the  wife  could  convey  all  of  her 
general  estate  in  land  for  the  security  of 
her  husband's  debts  In  a  trust  deed  carrying 
a  power  of  sale,  and  in  that  manner  might 
lose  all  of  her  lands.  Voorhles  v.  Oranberry, 
6  Baxt  m  Tenn.)  704;  McFerrin  v.  White, 
6  Cold.  (46  Tenn.)  600.  It  never  has  been 
doubted  that  a  married  woman,  by  deed  with 
privy  examination  and  joined  by  her  hus- 
band, could  convey  her  land  to  a  third  person, 
and  that  a  reconveyance  by  that  person  to 
her  husband  would  be  a  valid  transaction. 


fraud  being  out  of  the  way.  Of  coarse,  un- 
der such  a  transaction  it  would  be  inferred 
that  there  had  been  a  tacit  agreement,  if 
not  in  words,  that  the  reconveyance  should 
be  made.  How  could  it  alter  the  result  that 
an  agreement  was  made  imposing  a  trust  on 
the  vendee  or  third  person  to  make  the  re- 
conveyance? Indeed,  we  do  not  doubt  that 
under  such  an  arrangement  the  parol  agree- 
ment to  make  the  reconveyance  would  attach 
to  the  estate  going  into  the  hands  of  the 
vendee,  and  if  he  should  attempt  to  violate 
it  and  hold  the  property  for  himself,  he  could 
be  compelled  in  equity  to  make  the  reconvey- 
ance, since  In  this  state  the  seventh  section 
of  the  English  statute  of  frauds  does  not  ob- 
tain, and  such  a  parol  trust  would  be  valid. 
Thompson  v.  Thompson  (Ch.  App.)  64  S.  W. 
146;  Woodfln  v.  Marks,  104  Teim.  612,  68 
S.  W.  227;  Mee  v.  Mee,  113  Tenn.  453,  82 
S.  W.  830,  106  Am.  St.  Rep.  865;  Insurance 
Co.  V.  WaUer,  116  Tenn.  1,  8,  95  S.  W.  811, 
115  Am.  St.  Rep.  763,  7  Ann.  Cas.  1078. 

However,  it  is  possible  that  the  foregoing 
discussion  is  unnecessary,  since,  though  the 
question  has  been  raised  and  discussed  at 
length  in  the  briefs  in  this  case,  it  appears 
that  the  husband  and  wife,  together,  long 
after  the  foregoing  transaction,  sold  the  land 
and  conveyed  it  to  another  person,  and  the 
contest  between  them  is  now  over  the  pur- 
chase money.  It  was  agreed  at  the  time  the 
land  was  sold  that  each  should  have  half  the 
money,  and  the  chancellor  so  decreed.  The 
wife  has  appealed  from  this  decree.  She  did 
not  contend  that  there  was  any  agreement 
that  she.  should  have  more.  There  was 
certainly  no  error  in  this  decree,  since  if 
the  wife  had  consented  to  a  sale  of  her  land 
without  such  agreement  with  her  husband 
he  would  have  taken  the  whole.  Pritchard  v. 
Wallace,  4  Sneed  (36  Tenn.)  405,  70  Am. 
Dec.  254,  and  cases  cited ;  Hardison  v.  BlU- 
ington,  14  Lea  (82  Tenn.)  S46,  349,  350. 

The  transactions  in  the  present  case  all 
arose  prior  to  our  married  woman's  act  pass- 
ed in  the  year  1913,  and  therefore  that  stat- 
ute has  no  bearing  upon  the  controversy. 

The  result  Is  the  decree  of  the  Court  of 
Civil  Appeals  is  affirmed. 


SOCTHBRN  RT.  CO.  v.  WHITLOCJK. 

(Supreme  Court  of  Tennessee.     Oct.  21,  1916.) 

1.  RAii.B0Ans  «=>350(31)  —  Operation  —  In- 
jTTBiKs  AT  Obosbinos— Evidence. 
Where  plaintiiT,  driving  a  team,  approached 
a  crossing  on  a  deeply  curved  "X,"  at  a  low 
speed,  and  looked,  but  gaw  no  train  approaching, 
owing  to  construction  of  a  billboard  near  the 
track,  until  he  was  on  the  rails,  when  he  saw  a 
train  200  feet  distant,  and  became  excited,  and 
was  injured  in  jumping  from  the  wagon,  tha 
railroad  was  not  entitled  to  peremptory  instruc- 
tion. 

[Kd.   Note. — For   other  cases,   see  Railroads, 
Cent  Dig.  i  U66;  Deo.  Dig.  «S=>350(31).] 
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2.  RAiutOADS  ^=3337(5)  —  Opkratioh  —  IwJti- 
BiEs  AT  Cbossinos— Evidence— Wabningb. 

An  injured  traveler  cannot  complaint  of  the 
railroad  trainmen's  failure  to  blow  the  whistle  in 
approaching  the  crossing  on  which  he  waa  in- 
jured, where  he  saw  the  train  200  feet  distant, 
and  fully  appreciated  the  danger. 

[Ed.  Note.— For  other  cases,  see  Bailrooda. 
Cent  Dig.  {  1094;    Dec.  Dig.  «=3337(5).] 

3.  Rahaoads  «=a334  —  Opkbation  —  Gboss- 

iNo  Accidents— Bmeboency. 
Where  a  traveler  is  placed  in  a  position  of 
sudden  peril  by  the  negligence  of  a  railroad,  the 
omission  on  his  part  to  exercise  such  care  as  one 
not  influenced  by  impending  danger  would  exer- 
cise is  not  necessarily  a  breach  of  duty  constitut- 
ing negligence  on  his  part 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  }  1027;   Dec.  Dig.  <&=>334.] 

4.  Rahaoads    «=>330(2)    —    Operation    — 
Cbosbino  Accidents — EbOEBOENOY. 

That  there  was  no  gate  or  Oagman  at  the 
crossing  where  a  traveler  was  injured  was,  if  a 
condition  of  danger,  a  fixed  one,  apparent  to  the 
traveler  before  he  reached  the  crossing:  and  be 
must  gnard  against  it  as  a  condition  that  was 
antecedent 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1072;   Dec  Dig.  «S=9330(2).] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  W.  I*  Wbitlock  against  the 
Southern  Railway  Company.  From  judg- 
ment for  plaintiff,  defendant  appealed  to  the 
Court  of  Civil  Appeals,  and  to  review  its 
rulings,  both  parties  petition  for  certiorari. 
Judgment  of  the  Court  of  Civil  Appeals  modi- 
fled,  and  cause  remanded  to  Circuit  Court 

W.  N.  Hlckey,  of  Morristown,  for  plaintiff. 
Susong  &  Blddle,  of  Greenville,  and  Hollo- 
way  &  Hickey,  of  Morristown,  for  defendant. 

WILLIAMS,  J.  Whltlock  sued  the  railway 
company  for  personal  Injuries  suffered  at  a 
street  and  railway  crossing  in  Morristown. 
He  recovered  a  judgment  of  $500  in  the  dr- 
cuit  court,  and  the  railway  company  appealed 
to  the  Court  of  Civil  Appeals.  Certain  of 
the  rulings  of  the  last-named  court  were  ad- 
verse to  the  plaintiff,  while  others  were 
against  the  defendant  Each  has  filed  a  peti- 
tion for  certiorari,  asking  a  review  by  this 
court. 

Whltlock  Is  a  farmer  residing  near  Morris- 
town, and  on  the  day  of  the  accident  had 
gone  to  town  for  the  purpose  of  visiting  the 
depot  on  business.  He  and  bis  brother-in- 
law,  Harris,  were  In  a  two-horse  wagon,  and, 
finding  the  usual  route  to  the  depot  barri- 
caded against  traffic,  Whltlock  was  uncer- 
tain as  to  what  street  he  should  take,  and 
made  Inquiry  of  a  colored  man,  Ferguson, 
who  also  was  driving  a  vehicle  towards  the 
depot  Ferguson  directed  plaintiff  to  follow 
him  south  on  Cumberland  street,  a  much- 
traveled  thoroughfare. 

As  they  passed  along  that  street  the  main 
line  of  defendant's  railway  was  crossed,  and 
about  145  feet  further  on  a  crossing  over  a 
"Y,"  or  spur  track.  Is  reached.  On  the  east 
side  of  the  street  as  one  approached  this 


crossing  Ills  view  east  up  the  spur  track  is 
obscured,  except  for  a  space  of  about  12  feet, 
by  various  stmctnres  until  be  gets  within 
about  30  feet  o^f  the  north  ran  of  the  track. 
The  last  obstmctlon  to  the  view  la  a  bill- 
board, which  was  just  being  completed  that 
day,  passing  which  a  traveler  can  see  a  train 
approaching  on  the  spur  track  from  the  east 
for  a  distance  of  about  230  feet,  as  well  with- 
out stopping  as  he  can  by  stopping,  since  as 
he  draws  nearer  the  track  the  vision  distance 
lessens  on  account  of  a  heavy  spur  oix  the 
track  east 

Whltlock,  who  drove,  was  fairly,  but  not 
wholly,  unfamlUar  with  the  crossing,  but  on 
account  of  the  general  surroundings  he  appre- 
ciated that  It  was  dangerous,  and  testified 
that  he  proceeded  slowly,  listening  and  watch- 
ing constantly  for  the  approach  of  a  train, 
but  that  the  wagon  was  not  stopped. 

There  were  two  Industries  and  a  locomo- 
tive near  by  on  the  main  line  which  made 
noises  that  rendered  It  difficult  for  a  person 
to  hear  the  ben  of  a  locomotive  coming  from 
the  east  on  the  spur  track.  Ferguson,  about 
30  steps  ahead,  passed  over  this  crossing  In 
safety,  but  as  plaintiff  followed  and  had 
reached  the  track,  and  as  the  front  wheels 
of  his  wagon  passed  over  the  nearer  rail,  he 
discovered  a  locomotive  pushing  three  freight 
cars  on  the  spur  track  towards  the  crossing. 
These  cars  were  about  200  feet  away  when  ob- 
served by  plaintiff.  In  order  to  get  out  of  the 
way  of  the  cars,  he  testified  that,  meaning  to 
pull  the  horses  to  the  left  quickly,  he  missed 
the  left  line,  and  pulled  the  right  Hue,  unex- 
pectedly throwing  the  wagon  In  a  circle  and 
pulling  the  team  back  on  the  track;  that  the 
train  was  coming  right  on,  and  he  became 
excited.  He  made  another  effort  to  get  the 
wagon,  whldi  hung  to  the  rail,  off  the  track, 
when  looking  bade  over  his  shoulder  he  saw 
the  train  coming  down,  and  seeing  that  he 
could  not  stay  there  longer,  he  made  a  jump, 
Harris  having  already  jumped  out  and  hla 
feet  became  entangled  In  a  chair  in  the  wag- 
on, and  he  fell  on  his  head  and  hands,  and 
suffered  Injuries  for  which  he  sues. 

On  the  question  of  the  rate  of  speed  of  the 
on-coming  train  of  cars,  plaintiff  testified: 

"I  am  not  a  judge  of  how  fast  it  was  running 
very  much,  but  it  seems  to  me  it  was  going  a 
pretty  rapid  rate.  It  seems  to  me  anyhow  it  was 
going  10  or  12  miles  per  hour." 

At  the  time  Whltlock  jumped  the  cars  had 
approached  to  a  point  near  the  east  of  the 
street,  about  76  feet  from  the  point  where 
he  jumped  from  his  wagon. 

The  bell  on  the  engine  was  continuously 
rung,  but  plaintiff  says  he  did  not  hear  it. 
Two  brakesmen  were  stationed  on  the  end 
of  forward  car  to  give  warning,  and  one  of 
them  did  so,  after  Observing  plalntUTs  pre- 
dicament Harris  as  he  jumped  cried  out  to 
plaintiff:    "Look  out!    it  is  rl^t  on  us." 

The  theory  of  plaintiff  for  recovery  Is  that 
he  acted  In  sudden  peril  or  Imminent  danger. 
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brongbt  about  by  ibe  negligence  of  tbe  de- 
fendant ccHopany. 

[1  ]  Tbe  defendant  moved  the  court  for  per- 
emptory InstructionB,  which  the  trial  judge 
overruled.  It  has  assigned  error  In  respect 
to  that  ruling,  and  insists  that  no  negligence 
on  its  part  is  shown  which  could  bave  pro- 
duced any  peril  of  plaintiff,  but  that  plaintiff 
blmself  was-  negligent  We  think  that  the 
Court  of  C^vll  Appeals  reached  a  correct 
result  In  holding  against  defendant  company 
on  its  motion.  We  place  this  ruling  on  the 
rate  of  speed  of  the  cars  on  tbe  spur  track 
under  the  conditions  surrounding  tbe  cross- 
ing, and  particularly  the  condition  incident 
to  the  recent  construction  of  the  billboard. 

[2]  We  do  not  think  the  claim  of  plaintiff 
is-  sound  to  the  effect  that  insufficient  warn- 
ing, tbe  mere  ringing  of  the  bell,  added  to  his 
bayard,  since  the  plaintiff  in  point  of  fact 
saw  the  cars  moving  towards  him,  and  fully 
appreciated  the  danger  of  their  approach 
without  any  further  warning,  and  this,  too, 
before  the  imminence  of  peril  on  which  be 
relies  came  Into  existence.  We  fall  to  see 
how  a  failure  to  blow  the  whistle  could  bave 
been  a  factor  In  producing  the  peril. 

Several  of  the  assignments  of  error  involve 
the  question  as  to  whether  the  Jury  should 
bare  been  charged  that  plaintiff  could  not 
base  his  right  to  recover  upon  the  absence 
of  a  gate  or  a  watchman  at  tbe  Cumberland 
street  crossing,  he  not  having  been  injured 
by  a  collision  wltb  tbe  cars,  and  the  sole 
basis  of  bis  claim  to  recovery  being  a  sud- 
den peril  leading  to  self-inflicted  injury.  Tbe 
defendant's  claim  is  that  the  absence  of  gates 
was  open  to  observation  before  plaintiff 
reached  the  track,  and  that  a  recovery,  if 
any,  must  be  predicated  on  Improper  opera- 
tion of  the  train  as  tbe  only  factor  of  sudden 
peril  in  the  case. 

The  Court  of  Cavil  Appeals  was  divided  on 
tbis  question,  a  majority  holding  in  opposi- 
tion to  the  insistence  of  defendant  company. 

[3]  The  rule  tbat  where  a  traveler  is  plac- 
ed in  a  i>ositlon  of  sudden  peril  by  the  neg- 
ligence of  a  defendant,  the  omission  on  his 
part  to  exercise  such  care  as  one  not  in- 
fluenced by  impending  danger  would  exer- 
cise is  not  necessarily  a  breach  of  duty  con- 
stituting negligence  on  his  part,  is  recognized 
in  this  state.  Chattanooga,  etc.,  B.  Co.  v. 
Cooper,  109  Tenn.  808,  70  S.  Wl  72,  and  cases 
dted. 

But  tbe  doctrine  is  not  without  its  limita- 
tions. Thus,  in  3  Elliott  on  RaUroads  (2d 
Ed.)  i  UTS,  it  is  said: 

"Tbe  peril  which  will  exonerate  the  traveler 
from  the  exercise  of  that  care  which  the  law  re- 
quires of  travelers  at  railroad  crossings  must  be 
in  its  nature  an  extraordinary  one,  in  the  sense 
tbat  it  ut  not  such  as  ordinarily  pertains  to 
railroad  crossings^  for,  as  a  matter  of  fact  and 
of  law,  sncb  crossings  are  places  of  great  danger, 
exacting  from  the  traveler  care  and  caution. 
*  *  *  The  rule  cannot  obtain  where  the  dan- 
ger is  one  incident  to  the  place,  its  use  or  sur- 


roundings, for  such  danger  Is  not  sudden  peril 
within  the  meaning  of  the  law,  but  a  danger  to 
be  anticipated,  and  gnarded  against  by  proper 
care  and  precaution." 

Again  quoting  from  the  same  standard 
authority: 

"Care  is  required  to  keep  out  of  danger,  as  well 
as  to  avoid  it  after  getting  into  it,  and  the  rule 
that  sudden  peril  excuses  does  not  govern  where 
the  plaintiff,  without  exercising  due  care,  goes 
into  a  place  of  danger,  such  as  a  railroad  cross- 
ing is,  and  of  which  danger  tbe  track  itself  is  a 
warning." 

[4]  That  there  was  no  gate  or  flagman  at 
the  crossing  was,  if  a  condition  of  danger, 
then  a  fixed  one,  apparent  to  the  plaintiff 
before  he  reached  the  place  of  peril ;  and  he 
must  be  held  to  guard  against  it  as  a  condi- 
tion that  was  antecedent.  It  was  not  either 
an  extraordinary  or  a  coefficient  factor  that 
goes  to  make  a  case  of  imminency  of  peril, 
at  the  base  of  which  is  some  unexpected,  un- 
anticipated happening,  calling  for  Immedi- 
ate action  in  the  sudden  stress  occasioned. 
We,  therefore,  agree  with  the  minority  of  tbe 
Court  of  Civil  Appeals. 

The  assignments  of  error  above  referred  to 
are  disposed  of  in  accord  with  what  has  been 
said  in  regard  to  this  limitation.  Other  as- 
signments  of  error  are  disposed  of  in  a  mem- 
orandum for  Judgment. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals is  modified,  and  the. cause  remanded  to 
the  circuit  court  for  another  trial. 


STDLLIVAN  V.  STATE. 
(Supreme  Court  of  Tennessee.    Oct  28,  1916.) 

1.  Animals  «=>50(1)  —  Constitutionai,  Law. 
«=»2&1  —  Statutes  <8=»93(3)  —  Runnino  at 
Large— Classitioation— Special    Laws. 

Acts  1003,  c.  177,  and  Priv.  AcU  1011,  c. 
122,  prohibiting  the  allowing  of  hogs,  sheep,  or 
goats  to  run  at  large  In  any  county  of  a  popu- 
lation between  14,200  and  15,000.  do  not  con- 
travene Const  art.  1,  §  8,  prohibiting  tbe  depri- 
vation of  life,  liberty,  or  property,  except  by 
judgment  of  peers  or  law  of  the  land,  and  ar- 
ticle 11,  S  8,  prohibiting  special  laws,  nor  the 
dne  process  of  law  clause  of  the  federal  Con- 
stitution (Const  Amend.  5),  the  population 
classification  being  a  valid  one  in  the  exercise 
of  police  power,  even  though  the  acts  are  there- 
by limited  in  application  to  a  single  county. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  81148,  162,  156;  Dec.  Dig.  ®=» 
60(1) :  <^8titntionaI  Law,  C!ent  Dig.  §§  811, 
815;  Dec.  Dig.  «=»294;  Statutes,  Cent  Dig. 
{  102;   Dec.  Dig.  €=»93(3).] 

2.  Stattjtbs  €=>77(1)— Classification. 

Such  statutes  are  not  unconstitutional  as 
making  an  unreasonable  classification  in  pro- 
hibiting hogs,  sheep,  and  goats  from  being  al- 
lowed to  run  at  large,  and  making  no  such  pro- 
vision as  to  horses  and  cattle,  tbe  classification 
being  on  reasonable  grounds,  in  that  the  one 
can  be  more  easily  fenced  against  than  the 
other. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  »  79,  81;  Dec.  Dig.  «=»77(1).] 

Appeal  from  Circuit  Court,  Bhea  County; 
Frank  L.  Lynch,  Judge. 
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Back  Bnniran  wu  convicted  of  violation 
of  tbe  statutes  against  permitting  stock  to 
run  at  large,  and  he  appeals.    Affirmed. 

Iiewls  S.  Pope,  of  Plkerllle,  for  appellant. 
Wm.  H.  Swlggart,  Jr.,  Asst.  Atty.  Oen.,  for 
the  State. 

WILLIAMS,  J.  The  appellant  was  indlct- 
sd  for  permitting  his  hogs  to  run  at  large  in 
Rhea  county,  in  violation  ot  Act  of  1903,  a 
1T7  and  the  similar  Act  of  1911,  c.  122. 

The  first  of  these  acts  makes  it  a  misde- 
meanor for  any  owner  of  hogs,  sheep,  or 
goats  to  allow  same  to  mn  at  large  in  coun- 
ties having  a  population  by  the  federal  cen- 
sus between  14,200  and  lfi,000,  which  margin 
of  population  has  application  to  the  county 
of  Bhea.  The  later  act  refers  to  the  feder- 
al census  of  1910. 

[1]  The  first  contention  of  appellant  la  that 
tbe  acts  contravene  article  1,  {  8,  and  article 
11,  (  8,  of  the  Constitution  and  the  due  pro- 
cess of  law  clause  of  the  federal  Oonstltu- 
tlon,  in  that  an  unreasonable  and  arbitrary 
classification  is  created  in  making  the  law 
apply  alone  to  Rhea  county  while,  as  insisted, 
it  is  not  made  applicable  to  other  counties 
adjoining  Bhea  that  are  in  a  like  situation. 
The  case  is  substantially  ruled  by  Thomas  v. 
State,  188  S.  W.  617,  decided  at  the  present 
term  of  court 

An  attempt  to  dUFerentiate  is,  however, 
made  on  the  ground  that  proof  was  introduc- 
ed in  the  pending  case  which  showed  that 
counties  adjoining  Bhea  county  in  common 
with  it  contained  very  large  boundaries  of 
mountain  or  plateau  lands  that  are  unculti- 
vated and  unfenced,  and  are  chiefly  devoted 
to  grazing,  and  that  while  all  of  these  coun- 
ties might  validly  be  placed  in  a  class  to- 
gether, one  may  not  be  segregated  from  tbe 
others  and  Its  citizens  alone  subjected  to 
tbe  burden  incident  to  an  enforcement  of 
the  acts  under  review. 

This  Is  but  an  argument  that  presently  ex- 
isting conditions,  set  forth  In  proof  direct 
or  arising  by  way  of  that  species  of  evidence 
that  is  denominated  judicial  knowledge  or  no- 
tice, may  determine  the  constitutionality  of 
an  act  of  the  Legislature.  Let  us  assume 
that  lands,  in  one  or  more  of  such  counties 
now  devoted  to  stock  grazing,  come  into  gen- 
eral or  considerable  use  !for  orcberding, 
would  tbe  assumed  statute  thereby  be  or 
become  dianged  as  to  constitutional  status? 
If  one  half  of  the  lands  of  a  county  is  till- 
able and  the  other  half  is  used  for  the  grac- 
ing of  stock,  would  such  an  act,  as  applied  to 
It  alone,  or  to  it  and  others,  be  constitutional 
or  unconstitutional?  If  it  be  admitted  that 
the  greater  area  is  in  use  for  grazing,  may 
we  declare  such  an  act  unconstitutional  even 
if  the  Legislature  deems  that,  as  to  one  of 
such  counties,  the  better  policy  is  to  dis- 
courage grazing  and  to  encourage  agricultu- 
ral development  thereof  7 


The  contention  of  appellant  famishes  no 
standard  by  whidi  to  determine  the  constitu- 
tionality of  such  measures  that  Is  not  Ulu- 
sory;  but,  in  essence,  the  court  Is  asked  to 
overrule  the  discretion  vested  in  the  Legisla- 
ture. 

The  statutes  under  test  merely  exhibit  an 
exercise  of  a  governmental  function  under 
the  police  power  of  the  state,  and  such  1^- 
islative  acts  may  be  made  si)ecial  by  the 
use  of  the  population  standard  for  classifica- 
tion, and  thus  restricted  to  affect  a  certain 
county.  Redistricting  Cases,  111  Tenn.  234, 
80  S.  W.  750;  State  t.  Turnpike  Co.,  133 
Tenn.  440, 181  S.  W.  G82. 

12]  Another  argument  to  show  unnatural 
and  capricious  classification  is  that  owners 
of  small  stock — ^hogs,  sheep  and  goats — are 
affected  and  made  liable  while  the  owners 
of  horses  and  large  caittle  are  not. 

We  are  of  opinion  that  reasonable  grounds 
existed  for  the  classification  by  which  small 
live  stock,  or  ownership,  is  thus  segregated 
for  classification  from  the  large,  In  that  the 
former  are  not  to  be  fenced  against  as  easily 
or  cheaply  as  the  latter,  not  to  mention  other 
reasons.  City  of  Memphis  v.  State  ex  reL, 
133  Tenn.  83,  170  S.  W.  631,  L.  B.  A.  1916B. 
1161,  and  cases  dted. 

There  was  no  error  In  the  judgment  of 
the  drcolt  court.    Affirmed. 


PABRIS  et  aL  v.  "nENNESSBB  POWER  CO. 
et  aL 

(Supreme  Conrt  of  Tennessee.    Oct  14,  1016.) 

1.  Railboads  «=3l59(l)  —  CoNsiBtTCnoir  — 
Liens— "Bailkoad  Compast." 

A  corporation,  by  its  charter  aathorized  to 
develop  water  power  and  to  purchase  and  ac- 
quire rights  of  way  and  appliances  for  such 
purposes,  which  builds  a  line  of  railway  to  con- 
vey materials  for  its  construction  work  and  in- 
cidentally conveys  passengers,  though  without 
charge,  is  a  "railroad  company,"  within  Acts 
1801,  c.  98,  {  1,  entitling  subcontractors,  labor- 
ers, materialmen,  and  others  who  perform  work 
in  construction  of  a  railroad  to  a  lien  therefor. 

[EM.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  a  477,  486;  Dec.  Dig.  «=»160(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bailroad  Company.] 

2.  BAII.BOADS  ®=»1S9(1)  —  CoirsTBtroTion  — 
LiKNB— Railboad  CoMPAinr. 

To  bring  a  railroad  company  within  tbe 
terms  of  such  statute,  it  need  not  even  be  in- 
corporated, and  may  be  composed  of  private 
owners. ' 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent  Dig.  8t  477.  486;    Dec.  Dig.  «s>169(l)J 

Certiorari  to  Court  of  Civil  Appeals. 

Suit  by  J.  H.  Parris  and  others  against 
the  Tennessee  Power  Company  and  others. 
To  review  the  decree  of  the  Court  of  Civil 
Appeals,  affirming  a  decree  for  defendants, 
plaintiffs  bring  certiorari.  Reversed,  and 
decree  entered  fOr  plaintiffs. 
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Meacham  &  McOaugby,  of  Chattanooga, 
for  plaintiffs.  AlUaon,  Lynch  ft  PhilUpa,  of 
CAiattanooga,  for  defendants. 

NBIL,  0.  J.  The  bill  in  this  case  was  filed 
by  Parrls  and  nomeroua  .other  persms  to 
have  declared  their  lien  upon  a  line  of  rail- 
way belonging  to  the  defendant  for  the 
amounts  due  them  for  labor  done  for  George 
Richmond,  a  subcontractor  nnder  the  Ck>n- 
verse  Bridge  <3ompany,  In  constructing  bridge 
work  on  the  line.  The  Uen  is  claimed  under 
section  1  of  chapter  98,  of  the  Acts  of  1891. 
So  mnch  of  the  section  as  need  be  Copied 
reads: 

"Hereafter  every  subcontractor,  laborer,  ma- 
terialman or  other  person  who  performs  any 
part  of  the  work  in  grading  any  railroad  com- 
pany's roadway,  or  who  constructs  or  aids  in 
the  construcdon  or  repairs  of  its  culverts  and 
bridges,  or  famishes  cross-ties  or  masonry  or 
bridge  timbers  for  the  same,  which  is  used  in 
the  building  and  construction  of  such  railroad, 
its  bridges  and  culverts,  or  who  lays  or  aids  in 
the  laying  of  its  track,  building  of  its  bridges, 
die  erection  of  its  depots,  platforms,  wood  or 
water  stations,  section  houses,  machine  shops  or 
other  buildings,  or  tor  the  delivery  of  material 
for  any  of  these  purposes,  or  for  any  engineering 
or  snperintendence,  or  who  performs  any  valu- 
able service,  manual  or  professional,  by  which 
any  such  ridlroad  company  receives  a  benefit, 
all  and  every  such  person  or  persons  shall  have 
a  lien  on  such  railroad,  its  franchises  and  prop- 
erty, for  the  value  of  such  work  and  labor  done, 
or  material  furnished,  or  services  rendered  as 
hereinbefore  set  out  and  specified,  in  as  full 
and  ample  a  manner  as  is  now  provided  by  law 
for  persons  contracting  directly  with  such  rail- 
road company  for  any  such  work  and  labor 
done,  or  for  materials  furnished:  Provided,  that 
within  ninety  days  after  such  work  and  labor  is 
done  or  completed,  or  such  materials  are  fur- 
nished, or  such  services  are  rendered,  such  sub- 
contractor, laborer,  materialman  or  other  person 
or  persons  rendering  the  hereinbefore  mentioned 
service,  shall  notify  in  writing  any  snch  rail- 
road company,  or  the  owners  of  such  railroad, 
should  it  or  they  reside  in  the  state,  or  its  or 
their  agents  or  attorneys,  should  it  or  they  be 
beyond  the  limits  of  the  state,  that  said  lien  is 
claimed,  specifying  in  the  face  of  said  notice 
the  character  of  the  work  and  labor  done,  or 
services  rendered,  or  materials  furnished,  and 
the  value  thereof;  and  said  lien  shall  continue 
for  the  space  of  one  year  from  the  service  of  said 
notice,  and  continue  until  the  termination  of  any 
suit  commenced  for  the  enforcement  of  said 
liens,  brought  within  said  one  year;  and  said 
liens  shall  have  priority  over  all  other  liens  on 
such  railroad,  its  property  and  franchises." 

The  chancellor  denied  the  Hen  claimed,  and 
his  decree  was  affirmed  by  the  C!oart  of  Civil 
Apx>eal8.  The  case  was  then  bronght  to  this 
court  by  the  writ  of  certlorail  We  thlnh 
both  courts  were  in  error. 

The  company  was  Incorporated  for  the  fol- 
lowing purposes,  as  set  out  in  the  charter: 

"(1)  To  improve  and  develop  the  water  power 
of  rivers  and  streams  which  are  in  fact  navi- 
gable or  unnavigable  for  generating,  distributing, 
and  selling  electricity  and  electrical  and  mechan- 
ical power  for  manufacturing  light,  heat,  or 
any  other  purposes  to  which  electricity  or  elec- 
trical or  mechanical  power  is  now,  or  may 
hereafter  be  applied  in  any  manner  or  form 
whatsoever.  (2)  To  establish  and  construct  or 
acquire  by  lease,  purchase,  or  otherwise,  wa- 
terworks for  the  purpose  of  supplying  cities, 
towns  and  villages   with   water  for  domestic, 


sanitary,  manufactnring  or  other  purposes.  For 
these  purposes  said  company  is  hereby  author- 
ized and  empowered  to  and  invested  with  the 
privilege  of  constructing  or  acquiring  from  oth- 
ers, by  purchase,  lease,  or  otherwise,  lands, 
rights  of  way,  reservoirs,  dams,  canals,  flumes, 
pipe  lines  and  such  other  works,  plants,  equip- 
ments and  appliances  and  appurtenances  as  may 
be  necessary,  useful,  or  appropriate  for  collect- 
ing, conveying  or  utilizing  the  water  for  power, 
manufactnring,  domestic,  sanitary  and  other 
usee." 

As  incidental  to  the  effectuation  of  the  pur- 
poses just  mentioned  It  constructed,  first, 
about  12  miles  of  railway.  Subsequently  con- 
tinuing the  line,  defendant  built  another  sec- 
tion of  It,  running  from  the  upper  end  of  a 
lake  belonging  to  it,  to  the  extremity  of  its 
works,  the  two  sections  of  the  road  being 
connected  by  boat  service  over  the  lake.  The 
railway  at  one  end  connected  with  the  Louis- 
ville ft  Nashville  Railway  Company's  line  at 
Ocooe.  The  railroad  is  constructed  as  any 
other,  and  Is  used  principally  for  the  carry- 
ing of  materials  backwards  and  forwards  for 
the  construction  and  repair  of  Its  main 
works,  and  also  for  inspection  of  its  line  of 
work  devoted  directly  to  the  business  for 
which  it  was  chartered.  This  railroad  like- 
wise carries  freight  and  passengers  from  one 
extremity  to  the  other — that  Is,  from  Its  con- 
nection with  the  LoulsvUle  &  Nashville  Rail- 
road, at  Ocooe,  to  the  other  end,  20  mUes  of 
rail  in  all ;  but  it  makes  no  (Aarge  for  such 
service. 

[1]  It  is  Insisted  in  behalf  of  the  defendant 
that  it  is  not  a  railroad  company.  We  think 
this  is  too  narrow  a  construction.  A  railroad 
company  ordinarily  means  a  commercial  line, 
but  not  necessarily  so.  The  work  of  a  labor- 
er on  snch  a  Une  as  we  have  before  us  falls 
clearly  within  the  equity  of  the  statute.  No 
reason  is  i>ercelved  why  work  on  such  a  line 
of  railway  should  be  entitled  to  less  consid- 
eration than  similar  work  on  a  line  directly 
devoted  to  commercial  purposes.  As  said  in 
Oyc: 

"Certain  statutes  applicable  in  terms  to  rail- 
road companies,  or  railroad  corporations,  have 
been  held  to  apply  to  a  receiver  operating  a  rail- 
road, or  a  mortgagee  or  a  trustee  under  a  mort- 
gage in  possession,  or  to  a  trust  company  operat- 
ing a  road  for  the  benefit  of  bondholders.  A 
company  authorized  to  construct  and  operate  a 
railroad  for  the  transportation  of  persons  and 
property  Is  none  the  less  a  railroad  company 
because  also  authorized  to  conduct  some  other 
business,  as  that  of  a  coal,  mining,  or  manufac- 
tnring company;  and,  although  incorporated 
primarily  for  some  other  purpose,  if  it  is  also 
authorized  to  and  does  construct  and  operate^  a 
railroad,  not  only  for  the  transportation  of  its 
own  product,  but  as  a  public  railway  for  the 
conveyance  of  freight  and  passengers,  it  is  a 
railroad  company."    33  Cyc.  37. 

There  is  some  authority  to  the  contrary, 
as  shown  on  the  same  page  by  the  citation 
of  Ellington  v.  Beaver  Dam  Lumber  Co.,  93 
Ga.  53,  19  S.  EX  21,  and  other  cases  not  there 
cited.  But  the  weight  of  authority,  and  of 
reasoning,  as  we  think,  is  in  favor  of  the 
text  which  we  have  quoted.  Scbus  v.  Pow- 
ers-Simpson Co,  86  Minn.  447,  88  N.  W.  68, 
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69  L.  R.  A.  887;  Cnnnlngham  T.  Neal,  101 
Tex.  338,  107  S.  W.  539,  15  U  B.  A,  (N.  S.) 
479;  Bird  y.  United  States  Leather  Co.,  143 
N.  O.  283,  55  S.  E.  727;  Halrston  T.  United 
States  Leather  Co.,  143  N.  C.  512,  65  S.  B. 
847,  10  Ann.  Cas.  698;  Coughlan  v.  Cam- 
bridge, 166  Mass.  268,  44  N.  E.  218;  Mc- 
Knight  T.  Iowa  &  M.  B.  Construction  Co.,  43 
Iowa,  406;  Mace  t.  fi.  A.  Boedker  &  Co., 
127  Iowa,  721,  104  N.  W.  475;  Penney  v. 
St.  Joseph  Stockyards  Co.,  212  Mo.  309,  111  S. 
W.  79,  and  other  cases  cited.  Infra. 

In  the  case  of  Schns  v.  Powers-Simpson 
Co.,  It  appeared  that  the  defendant  was  a 
corporation  organized  for  the  purpose  of 
manufacturing  and  dealing  In  lumber,  buy- 
ing. Improving,  selling,  and  dealing  In  real 
and  personal  property  connected  with  Its 
lumbering  business,  and  la  addition  there- 
to and  in  connection  therewith  it  owned  and 
operated  what  was  called  a  logging  railroad, 
which  was  equipped  with  four  locomotiyes, 
and  a  number  of  box  cars  were  used  In  car- 
rying logs  from  the  pineries  to  the  sawmill 
owned  and  operated  by  It  It  did  not  fol- 
low the  business  of  a  common  carrier  of  pas- 
sengers and  freight,  the  operation  of  the 
railroad  being  limited  exclusively  to  its  own 
private  business;  but  Its  servants  and  em- 
ployes engaged  in  the  operation  of  its  trains 
were  exposed  to  the  same  dangers  and  risks 
as  employ^  and  servants  of  railroad  cor- 
porations engaged  as  common  carriers.  It 
was  held  that  Gen.  St  ISQi,  f  2701,  known 
as  the  "fellow  servant  act,"  applied  to  the 
defendant  and  it  was  liable  to  all  employ^ 
engaged  in  the  operation  of  such  railroads 
for  injuries  caused  by  the  negligence  of  a 
coemploy^  or  fellow  servant  In  the  body  of 
the  opinion  It  Is  said: 

"The  test  in  Interpreting  and  construing  this 
statute  is  not  whether  the  corporation  engaged 
in  operating  the  railroad  was  organized  as  a 
railroad  corporation,  but  whether  the  road  be- 
ing operated  is  a  railroad,  within  the  ordinary 
meaning  of  the  term,  in  and  about  the  operation 
of  which  employes  are  exposed  to  those  dangers 
and  risks  against  the  consequences  of  which 
the  Legislature  intended  to  provide.  In  Suth- 
erland, Stat.  Constr.  218,  it  is  said  to  be  in- 
dispensable to  a  correct  understanding  of  a 
statute  to  inquire  what  is  the  subject  of  it — 
what  object  is  intended  to  be  accomplished  by 
it  When  the  subject-matter  is  once  clear^ 
ascertained,  and  its  general  intent,  a  key  is 
found  to  all  its  intricacies.  General  words 
ma^  be  restrained  to  it,  and  those  of  narrow- 
er import  may  be  expanded  to  embrace  it  to 
effectuate  that  intent  When  the  intention  can 
be  collected  from  the  statute,  words  may  be 
modified,  altered,  or  supplied,  so  as  to  obviate 
any  repugnancy  or  inconsistency  with  such  in- 
tention. The  subject-matter  of  the  statute 
under  consideration,  and  its  Intent  and  pur- 
pose, were  to  protect  employes  engaged  m  a 
dangerous  land  hazardous  employment;  and, 
within  the  decisions  cited,  the  character  of 
employer  is  not  of  controlling  importance.  The 
statute  is  to  be  given,  if  not  a  liberal,  at  least 
a  reasonable,  interpretation,  and  one  that  will 
carry  into  effect  the  intent  of  the  Legislature. 
If  the  character  of  the  employer,  within  the 
meaning  of  the  statute,  is  not  important  and 
the  nature  of  the  employment  is  the  test  to  be 
applied  in  eonstruing  the  statute,  the  expres- 


sion 'any  railroad  corporation  engaged  fai  the 
operation  of  a  railroad'  should,  within  the  nde 
laid  down  by  Sutherland,  be  enlarged  and  ex- 
panded so  as  to  include  any  person,  company, 
or  corporation  engaged  in  operating  a  raiuoad, 
incident  to  which  operation  are  the  dan^rs  and 
hazards  from  which  the  Legislature  intended 
to  protect  the  employes.  Winters  ▼.  Dnluth, 
82  Minn.  127,  84  N.  W.  788.  Defendant  was 
not  organized  as  a  railroad  corporation,  it  is 
true;  but  it  is  conceded  that  it  is  operating  a 
line  of  railroad  equipped  with  engines  and  cars, 
the  operation  of  which,  so  far  as  concerns  the 
running  of  its  trains,  is  identical  with  ordinary 
railroads,  except  that  it  is  in  the  interests  of 
its  own  private  affairs.  •  •  •  The  mere  fact 
that  it  is  called  a  'logging  railroad,'  and  came 
into  existence  since  the  passage  of  that  act, 
is  by  no  means  decisive  of  the  question.  It  is 
a  general  rule  of  statutory  construction  that 
legislative  enactments  in  general  and  compre- 
hensive terms,  prospective  in  operation,  aprly 
alike  to  all  persons,  subjects,  and  businpss 
within  their  general  purview  and  scope  coming 
into  existence  subsequent  to  their  passage." 

In  Cnnnlngham  v.  Neal,  supra,  It  was  held 
that  a  private  railroad  operated  by  a  com- 
pany not  Incorporated  for  railroad  purposes 
was  within  the  meaning  of  a  fellow  serv- 
ant act  relating  to  railroads.  In  the  North 
Carolina  cases  cited  it  was  held  that  a  stat- 
ute abolishing  the  fellow  servant  doctrine 
as  to  the  employes  of  "any  railroad  company 
operating  in  this  state"  applied  to  a  corpora- 
tion chiefly  engaged  in  the  manufacture  of 
leather,  and  the  production  of  tannic  acid, 
which,  in  connection  with  and  in  aid  of  Us 
primary  purpose,  owned  in  and  aronnd  its 
premises  12  or  14  miles  of  standard  ganged 
track,  upon  which  it  operated  Its  own  engines 
and  cars  with  its  own  crew.  In  Ooughlan  v. 
Cambridge,  supra,  it  was  held  that  a  short 
and  temporary  track  upon  which  a  municipal 
corporation,  by  means  of  a  locomotive  and 
train,  transported  gravel  from  one  portion 
to  another  of  premises  owned  by  it  for  the 
purpose  of  grading  around  ita  waterworks, 
was  a  railroad  within  the  meaning  of  the 
statute  of  that  state  (Laws  1887,  c.  270). 
which  made  an  employer  liable  for  Injnries 
to  an  employ^  resulting  from  the  negligence 
of  a  fellow  servant  in  charge  of  a  "locomo- 
tive, engine,  or  train  upon  a  railroad."  In 
the  Iowa  cases  it  was  held  that  a  construc- 
tion comi)any  running  a  gravel  train  doing 
the  business  of  constructing  a  roadbed  for 
the  use  of  another  corpwation  waa  operat- 
ing a  railroad  within  the  meaning  of  the 
Iowa  statute  abolishing  the  fellow  serviint 
rule  as  to  the  employes  of  "every  corpora- 
tion operating  a  railway."  In  the  Missouri 
case  dted  a  statute  providing  that  "every 
railroad  corporation  owning  or  operating  a 
raUroad  shall  be  liable,"  etc.,  was  held  to  ap- 
ply to  a  stockyards  company  autborlEed  to 
"operate  terminal  lines  of  railway"  in  con- 
nection with  its  stockyards. 

The  North  Carolina  statnte,  providing  tliat 
"any  servant  or  employ^  of  any  railroad  com- 
pany operating  within  the  state  shall  be  en- 
titled," etc.,  has  been  held  to  apply  to  log- 
ging and  lumber  roads.  Liles  t.  Foeburg 
Lumber  Co.,  142  M.  &  38,  64  &   E.  793; 
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Wright  V.  Caney  River  R.  Co.,  161  N.  O. 
529,  66  S.  K.  588,  19  Ann.  Gas.  384 ;  Blssell 
▼.  Greenleaf-Johnson  Lamber  CJo.,  162  N.  0. 
123,  125,  67  S.  E.  259;  Twlddy  v.  Dare  Lum- 
ber Co.,  164  N.  0.  237,  70  S.  B.  282,  47  L.  B. 
A.  (N.  S.)135;  RoDerson  y.  Greenleaf-Johnson 
Lumber  Co.,  154  N.  C.  328, 70  8.  B.  630 ;  Jack- 
son V.  Ayden  Lumber  Co.,  168  N.  O.  817, 74  S. 
E.  350.  So  private  railroads  have  been  held  to 
be  within  the  Xorth  Carolina  safety  appliance 
act  Blackburn  v.  Cherokee  Lumber  Co.,  162 
N.  C.  361,  67  8.  B.  016 ;  Halrston  v.  United 
States  Leather  Co.,  143  K.  O.  612,  66  S.  B. 
847,  10  Anno.  Cas.  098.  It  has  also  been  held 
In  that  state  that  a  logging  railroad,  which 
la  standard-gauged,  steel-railed,  connected  by 
a  switch  with  another  railroad  operated  by 
steam  engines,  and  standard-gauged  cars, 
and  has  branches  extending  at  convenient 
Interi'als  Into  the  woods  over  which  the  same 
engine  and  cars  are  used,  which  branches 
are  sometimes  taken  up  and  relald  elsewhere, 
is  a  railroad  within  Revlsal  1905,  t  2018, 
relative  to  the  liability  of  railroad  companies 
for  labor  performed  In  constructing  a  rail- 
road for  a  contractor,  although,  In  1872, 
when  that  section  was  first  enacted,  there 
were  no  logging  railroads  in  existence,  since 
legislative  enactments  In  general  and  exclu- 
sive terms  apply  alike  to  all  persons,  sub- 
jects, and  business  within  their  general  scope 
coming  Into  existence  subsequent  to  their 
passage.  Carter  v.  Coharie  Lumber  Co.,  160 
K.  C.  8,  76  8.  B.  1074.  A  contractor  engaged 
In  supplying  logs  to  a  sawmill  by  means  of 
a  spur  to  a  railroad  over  which  he  operated 
a  flat  car  or  log  skldder,  solely  for  the  pur- 
pose of  transporting  logs,  was  held  to  be 
operating  a  railroad.  Hampton  v.  Woolsey 
(Tex.  av.  App.)  139  8.  W.  888. 

It  Is  true  that  none  of  the  cases  dted  are 
directly  on  the  point  as  to  the  existence  of  a 


lien,  but  the  fundamental  question  is  the 
same,  in  respect  of  whether  a  private  rail- 
road should  be  treated  as  a  railroad  under  a 
general  act,  as  to  the  Uabllltlea  of  railroads. 
These  cases  also  throw  light  upon  the  qnea- 
tlon  as  to  what  Is  a  railroad  company  under 
such  statute.  And  see  Lodwick  Lumber  Co. 
y.  Taylor,  39  Tex.  Civ.  App.  302,  87  S.  W. 
368;  San  Jacinto  &  8.  R.  Co.  y.  McUn,  26 
Tex.  Civ.  App.  423,  64  8.  W.  814;  Harvey  v. 
Deep  River  Logging  Co.,  49  Or.  683,  90  Pac. 
601,  12  L.  R.  A.  CN.  S.)  131. 

[2]  As  to  our  particular  statute,  we  think 
the  term  "railroad  company"  emidoyed  there- 
in would  cover  the  case  of  any  one  operating 
a  railway  train  with  engine  and  cars,  even 
though  only  as  Incidental  to  its  main  busi- 
ness. We  are  of  the  opinion,  also,  that  It 
Is  not  required  that  the  owner  of  the  rail- 
road should  be  a  corporation  even.  There 
Is  some  language  in  the  section  Indicating 
that  it  would  apply  even  to  Individuals. 
Note  the  following: 

"Provided,  that  within  ninety  days  after  such 
work  and  labor  is  done  or  completed,  or  such  ma- 
terials are  furnished,  or  such  services  rendered, 
such  subcontractor,  laborer,  materialman,  or 
otlier  person  or  persons  renaering  the  hereinbe- 
fore mentioned  services  shall  notify  in  writing 
ani/  tuck  railroad  oompany,  or  the  oumeri  of 
such  railroad,  ahouid  ft  or  they  retide  in  th« 
ttate,"  etc. 

As  we  have  already  said,  such  persons  are 
within  the  reason  of  the  statute,  and  like- 
wise persons  doing  work  on  such  lines  of 
railway  are  likewise  within  its  reason,  and 
theI;^fore  under  its  protection. 

On  the  ground  stated  we  are  of  the  opin- 
ion that  the  Judgment  of  the  Court  of  Civil 
Appeals  should  be  reversed,  and  a  decree 
should  be  entered  here  for  the  amount  due 
the  respective  complainants  declaring  a  lien 
upon  the  line  of  railway. 
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PADGETT  T.  STATE.    (Na  20a) 
(Supreme  Court  of  Arkansaa.     Oct  28,  1916.) 

1.  HoMiciDK  «s>288  —  A8aAUi.T  with  Inixnt 

TO  KlLI/— QtJMTION  rOB  JUBT. 

Evidence  held  snfflctent  to  carry  to  the  Jury 
the  issue  whether  accused  shot  the  -victim  of  an 
assault. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  562;   Dec.  Dig.  «s>26S.] 

2.  CBuaiTAi,  Law  «=3l086(l)— AppkaIt-Pbeb- 

EBVATION   OF  EZCKPTIOKS. 

Accused  cannot  complain  of  admission  of  tes- 
timony as  to  trailing  by  bloodhounds,  or  of  fail- 
ure to  instruct  to  disregard  it,  where  he  failed 
to  object  to  the  admiiMion  or  t»  request  the  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1631-1840,  2689;  Dec  Dig. 
«=»1036(1).] 

3.  Criminal  Law  «=»386— Evidewcb  —  Ai>- 

MnsiBIUTT. 

After  proper  foundation,  testimony  as  to 
trailing  by  bloodhounds  is  competent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  708,  875;  Dec.  Dig.  «=>388.] 

4.  Cbdonai.  Law  «=s>1043(2)— AppkaI/— Pbes- 
ebvation  of  bxcbptions. 

Mere  general  objectioq  before  and  after  testi- 
mony of  detective  as  to  conversations  with  ac- 
cused, some  of  which  was  competent  does  not 
avail  accused  even  as  to  the  objectionable  por- 
tions, which  should  be  Uie  subject  of  specific  ob- 
jections. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2654;  Dec.  Dig.  «=»1043(2).] 

6.  WrrwEBSEs  «s»406  —  Impkaohwbkt  —  Evi- 
dence—Adkissibilitt. 
A  witness  could  testify  that  in  a  conversation 
one  of  accused's  witnesses  said  "they  had  the 
right  man,"  though  accused  was  not  present  for 
the  purpose  of  contradicting  the  testimony  given 
by  accused's  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  1276-1279;  Dec.  Dig.  «=»40e.] 
6.  WrrNESBBS  «=»63(3)  —  Competency  —  Hus- 
band AND  WirB. 
The  rule  of  Kirty's  Dig.  ^  3092,  3095,  which 
excludes  testimony  of  wife  tor  or  against  her 
husband  in  prosecution  for  felony  is  not  changed 
by  Acts  19io,  p.  684,  giving  married  women  the 
rights  of  femes  sole,  which  does  not  apply  to  in- 
troduction of  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  139;  Dec.  Dig.  «=»53(3).] 

Appeal  from  Circuit  Court,  White  County; 
J.  M.  Jackson,  Judge. 

Sidney  Padgett  was  convicted  of  assault 
with  Intent  to  kill,  and  be  appeals.    Affirmed. 

Appellant  prosecutes  this  appeal  from  a 
judgment  of  conviction  for  the  crime  of  as- 
sault with  intent  to  kill  one  F.  D.  Worthing- 
ton.  On  the  night  of  January  11,  1916,  at 
about  8  o'clock  p.  m.,  some  one  shot  F.  D. 
Worthlngton  while  sitting  by  the  fire  In  his 
home  at  Beebe,  White  county.  Ark.  Immedi- 
ately after  the  shooting,  a  Mrs.  Kimbro,  who 
lived  within  two  blocks  of  Worthington's  saw 
two  men  going  from  his  house.  They  passed 
by  and  she  saw  them  by  an  electric  light 
G^ey  were  walking  real  fast  One  of  the  men 
was  about  as  tall  as  Sidney  Padgett  but  not 


tfof  taller.  The  other  man  was  lower  than 
Padgett'  They  were  going  east  towards  the 
railroad.  The  next  mcH'nlng  the  dogs  seemed 
to  be  following  the  course  that  the  men  took. 

Another  neighbor,  Mrs.  Robertson,  stated 
that  immediately  after  Worthlngton  was  shot 
she  saw  two  men  who-,  passed  within  dgbt 
feet  of  her.  She  saw  them  plainly  by  the  elec- 
tric light  One  of  them  was  a  good-sized  man. 
The  other  was  lower,  and  heavy  set  One 
of  them  was  a  negro.  The  larger  man  was  a 
white  man,  and  be  had  on  a  brown  suit 
Both  of  them  had  on  black  slouch  hats  that 
were  pulled  down  over  their  faces.  Elacb  of 
them  had  their  hands  down  like  they  were 
holding  something.  The  men  went  down  by 
Mrs.  Kimbro's. 

Immediately  after  the  shooting,  one  Bill- 
ings and  one  Thompson  were  on  the  street  on 
the  west  aide  of  the  railroad  and  saw  two 
men  running  across  the  railroad  track  Just 
ahead  of  a  train.  The  men  were  coming 
from  the  direction  of  Worthington's,  in  a 
roundabout  way.  The  larger  man  had  on  a 
dark  corduroy  suit  He  had  something  In  his 
hand.  Billings  testified  that  one  of  the  men 
that  crossed  the  track  was  about  the  size  of 
Padgett  but  he  did  not  know  who  it  was. 
Neither  one  of  them  was  a  negro.  Witness 
Thompson  testified  that  he  saw  the  two  men, 
as  stated  by  BUUngs;  that  one  was  about 
four  Inches  taller  than  the  other,  and  the 
taller  one  had  on  a  corduroy  suit,  and  a  cap 
on  his  head,  and  a  gun  in  his  hands.  He 
knew  Sidney  Padgett,  and  since  that  night  he 
had  seen  him  dressed  in  a  corduroy  suit  and 
walking  across  the  grand  Jury  room.  The 
same  man  that  witness  saw  In  the  grand 
Jury  room  was  the .  man  that  witness  saw- 
that  night  cross  the  railroad,  according  to 
witness'  best  Judgment  The  man  was  Sid- 
ney Padgett  Witness  went  with  the  blood- 
hounds the  next  morning.  The  dogs  crossed 
the  railroad  track  at  the  same  place  the  men 
crossed  it  They  went  to  Sidney  Padgett's 
house;  ran  up  to  his  house  and  stopped. 
Witness  did  not  know  whether  the  other 
man  was  a  negro  or  not  He  took  them  both 
to  be  white  men.  Witness  wmt  with  the 
sheriff  and  others  with  the  dogs  on  their 
last  chase.  He  did  not  go  with  them  on  the 
first  chase,  where  the  dogs  first  went  that 
night  It  was  between  4:30  and  6  o'clods  on 
the  following  morning,  after  the  shooting, 
when  they  reached  Sidney  Padgett's  house. 
The  road  was  muddy,  and  those  in  the  party 
were  very  muddy  And  wet  when  they  reached 
his  boose.  They  could  not  get  there  with- 
out getting  muddy  and  wet 

After  the  shooting  that  night,  ofllcers  had 
bloodhounds  brought  from  the  town  of  For- 
rest City.  They  had  been  used  for  trailing 
human  beings,  and  their  capacity  for  trailing 
people  was  good.  They  had  a  reputation  of 
being  reliable  for  trailing  people.  They  ar- 
rived In  Beebe  about  2  o'clock  in  the  morning 
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and  went  directly  to  WortUngton's  bouse. 
They  picked  up  the  trail  and  went  in  a  west- 
erly direction.  They  went  In  the  yards  of 
several  i>eopIe  In-  going  that  route.  When 
the  dogs  would  get  lost  from  the  trail,  the 
parties  in  charge  would  take  them  back  and 
put  them  on  the  trail  again.  They  lost  com- 
pletely the  west  track,  which  they  first  start- 
ed on  and  which  led  to  the  west  part  of 
town.  The  dogs  were  tracking  a  human  be- 
ing from  the  point  where  the  man  stood  who 
shot  Worthington  to  the  west  side  of  town, 
where  the  trail  was  lost  After  they  lost 
that  trail,  they  were  taken  back  to  the  start- 
ing point.  They  then  went  In  a  northeasterly 
direction,  different  from  the  one  they  first 
followed.  When  they  were  put  on  the  trail 
the  second  time,  they  trailed  up  to  the  steps 
of  one  or  more  houses.  The  dogs  lost  the 
trail  80  badly  that  the  party  in  charge  took 
them  off,  rested  them  awhile,  and  washed  out 
their  mouths  and  noses.  It  rained  some  be- 
fore they  arrived  at  Padgett's  house.  The 
ground  was  very  muddy.  The  dogs  led  the 
party  to  Padgett's  house.  There  were  two 
men  In  the  house  when  the  party  arrived  at 
Padgett's.  The  dogs  barked  some  while  they 
were  on  the  west  trail,  and  also  while  they 
were  on  the  last  trail  that  led  to  Padgett's 
house.  The  sheriff  went  In  ahead  of  the 
dogs  and  arrested  Padgett,  placing  handcuffs 
upon  him.  He  seemed  to  be  excited.  The 
sheriff  took  charge  of  the  trousers  which 
were  exhibited,  and  which  Padgett  had  on 
the  night  of  the  killing.  They  did  not  have 
much  mud  on  them.  His  shoes  and  trousers 
were  dry.  The  sheriff  also  took  charge  of 
the  coat  and  a  cap  which  Padgett  was  sup- 
posed to  have  had  on  that  night. 

The  sheriff  testified,  on  cross-examination, 
that  he  knew  where  he  was  going;  that  he 
was  at  Padgett's;  and  that  he  went  ahead  of 
the  dogs  and  got  him,  asked  for  the  suit 
that  he  wore  the  night  before,  and  the  cor- 
duroy suit  described  was  presented  to  him. 
His  shoes  were  not  near  so  muddy  as  wit- 
ness exx)ected  to  find  them.  In  going  out  the 
sheriff  and  posse  got  their  clothes  covered 
with  mud.  They  found  in  Padgett's  house  a 
Xo.  12  shotgun;  found  a  shell  or  two  In  his 
coat  pocket,  but  those  shells  were  loaded 
with  small  shot,  and  not  buckshot  Padgett 
complained  of  being  sick. 

Other  witnesses  testified  as  to  the  manner 
in  which  the  dogs  trailed  that  night;  that 
they  got  on  trails  and  went  to  other  houses 
also,  and  last  went  to  Padgett's  house.  One 
of  the  witnesses  who  was  in  the  crowd  fol- 
lowing the  dogs  stated  that  when  the  dogs 
stopped  and  went  Into  another  man's  house 
witness  remarked,  "We  know  where  we  have 
started,  and  we  had  Just  as  well  go  down 
there  and  get  him."  This  witness  stated  that 
when  they  reached  Padgett's  house  Padgett 
was  in  bed;  he  complained  of  being  sick. 
They  called  for  his  clothes,  and  they  were 
promptly  fumiahed.    They  found  nothing  un- 


usual about  them,  ^ere  was  notMhg  on  his 
shoes  or  clothes  to  indicate  that  he  had  come 
over  the  trail  that  the  dogs  followed.  The 
dog,  when  he  went  into  Padgett's  house  and 
walked  up  to  Padgett,  seemed  to  he  perfect- 
ly satisfied,  but  he  did  not  bark  and  whine 
nor  attempt  to  Jump  on  or  Mte  Padgett 

A  detective  was  employed  from  the  Bums 
Detective  Agency,  and  while  Padgett  was  in 
Jail  at  Newport  he  went  there  and  remained 
In  the  cell  with  Padgett  for  14  days,  having 
been  arrested  at  the  depot  on  a  pretext  and 
handcuffed  and  placed  in  Jail  like  other  pris- 
oners. Witness  represented  to  Padgett  that 
he  had  been  arrested  and  placed  In  Jail  for 
robbing  a  bank.  The  witness  then  detailed 
the  conversation  which  he  had  with  Padgett, 
the  effect  of  which  was  that  Padgett  told 
vritness  that  he  was  in  Jail  diarged  with 
shooting  a  man  named  Worthington.  Pad- 
gett told  witness  that  he  shot  Worthington, 
and  entered  into  details  as  to  the  cause  of 
the  shooting  and  the  drcumstancea. 

The  testimony  on  behalf  of  the  appellant 
tended  to  show  that  appellant  was  sick  with 
La  Grlpi)e  on  the  night  of  the  shooting  of 
Worthington  and  had  a  fever  that  night 
The  physician  attending  testified  that  Pad- 
gett on  that  night  was  a  very  sick  man  and 
was  suffering  from  fever.  He  left  the  physi- 
cian's ofiBce  about  6:30  o'clock.  He  was  ad- 
vised by  the  physician  about  6:30  In  the  aft- 
ernoon to  go  home  and  go  to  bed.  The  phy- 
sician was  of  the  opinion  that  he  was  not 
out  of  the  house  that  night 

The  testimony  by  several  witnesses  was  to 
the  effect  that  at  8  o'clock  the  night  of  the 
killing  he  was  in  his  own  home,  engaged 
with  his  family  and  others  In  a  game  of 
cards,  and  continued  to  play  until  about  8:30, 
at  which  time  he  retired  and  did  not  leave 
the  house  that  night 

F.  H.  Jarvls  testified  that:  About  7  o'clock 
on  the  night  of  the  shooting  he  went  to  Pad- 
gett's bouse.  Padgett  was  there.  Witness 
remained  until  about  8:30,  and  Padgett  did 
not  leave  the  house  while  witness  was  there. 
While  there  they  heard  over  the  telephone 
that  Worthington  was  shot.  Witness  testified 
that  he  was  arrested  In  connection  with  the 
shooting  of  Worthington;  that  while  he  was 
In  Jail  he  met  a  man  by  the  name  of  Carr. 

On  cross-examination  he  was  asked  this 
question:  "Didn't  you  teU  Mr.  Oarr  that  they 
had  the  right  man,  referring  to  Sidney  Pad- 
gett?" Witness  answered:  "No,  sir;  I  did 
not.  I  did  not  tell  Mr.  Carr  any  such  thing 
as  that" 

In  rebuttal  witness  Carr  testified  that  he 
had  been  in  Jail  with  F.  M.  Jarvls  and  had 
a  conversation  with  him  about  the  shooting 
of  Worthington.  Jarvls  said  he  (Jarvls)  was 
innocent  of  it,  but  that  they  had  the  right 
party. 

Jna  E.  Miller,  of  Searcy,  for  appellant. 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst  Atty.  Gen.,  tor  the  State. 
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WOOD,  J.  (after  stating  the  Ibcts  as 
above).  No  objecticm  Is  urged  In  the  brief 
of  conasel  for  the  appellant  to  the  Instruc- 
tions of  the  court  We  assume  therefore 
that  the  Instructions  were  correct. 

[1]  Appellant  contends  that  the  evidence  Is 
not  sufficient  to  sustain  the  verdict.  The 
Issue  of  fact  as  to  whether  or  not  the  ap- 
pellant shot  Worthington,  as  charged  In  the 
indictment,  was  for  the  Jury  to  determine. 
The  court  cannot  say  as  a  matter  of  law  that 
there  was  no  substantial  testimony  to  sus- 
tain the  verdict. 

[2,  S]  Appellant  urges  In  his  brief  that  the 
court  erred  in  not  instructing  the  Jury  to 
disregard  the  testimony  concerning  the  trail- 
ing by  the  bloodhounds;  but  there  was  no 
objection  to  this  testimony  when  offered, 
and  no  prayer  for  such  an  Instruction.  The 
appellant  therefore  cannot  now  complain  of 
the  ruling  of  the  court  in  permitting  this 
testimony.  Morever,  the  proper  foundation 
was  laid  for  such  testimony,  and  this  court, 
in  Holub  V.  State,  116  Ark.  227,  172  S.  W. 
878,  held  that  such  testimony  was  competent. 

[4]  Appellant  insists  that  the  court  erred 
in  permitting  witness  Whitfield  to  detail  an 
alleged  conversation  which  he  had  with  ap- 
pellant, Id  which  appellant  is  alleged  to  have 
told  witness  about  shooting  a  man  other  than 
Worthington,  and  about  certain  car  robjser- 
les,  and  about  being  a  member  of  the  whisky 
faction  in  Beebe,  and  having  the  Judge  and 
the  prosecuting  attorney  under  his  control. 
When  the  witness  began  to  detail  the  conver- 
sation with  appellant  while  in  Jail,  the  rec- 
ord shows  that  counsel  for  appellant  said, 
"Let  the  record  show  we  object  to  all  this 
testimony,"  and  after  the  witness  had  given 
bis  testimony  in  chief  the  record  shows  the 
following: 

"The  defendant  objected  to  the  witness  being 
permittpd  to  detail  to  the  Jury  the  conversntion 
and  statements  made  to  bim  by  the  defendant 
while  in  Jail  at  Newport." 

Thus  it  appears  that  only  a  general  ob- 
jection was  saved  to  the  testimony  of  the 
detective  Whitfield.  No  specific  objection  was 
made  to  the  testimony  on  the  grounds  now 
urged  here.  Some  of  the  testimony  of  Whit- 
field was  at  least  competent  evidence  on  t>e- 
half  of  the  state,  and,  if  appellant  wished 
to  have  that  part  of  it  which  he  now  claims 
to  be  incompetent  excluded,  he  should  have 
called  the  court's  attention  specifically  to 
that  part  of  the  testimony  which  he  now 
claims  was  objectionable,  and,  not  having 
done  so,  objection  here  for  the  first  time  can- 
not avail  him.  See  Kansas  City  So.  Ry.  Co. 
v.  Leslie,  112  Ark.  305,  167  8.  W.  83,  Ann. 
Cas.  1015B,  834. 

[5]  Counsel  for  appellant  contend  that  the 
court  erred  in  permitting  the  state  to  prove 
by  the  witness  Carr  that  appellant's  witness 
Jarvis  had  told  him  that  he  was  innocent  of 
the  crime  himself,  but  that  he  thought  they 
had  the  right  party.    The  proper  foundation 


was  laid  for  the  introduction  of  this  testi- 
mony, in  contradiction  of  witness  Jarvis,  and 
there  was  no  error  in  the  ruling  of  the  court 
admitting  the  testimony.    . 

[I]  A  witness  by  the  name  of  KcQniston 
testified  that,  while  the  appellant  waa  in 
Jail  in  Jackson  county,  tie  heard  a  conversa- 
tion that  appellant  had  with  bis  wife  by 
means  of  a  dictagraph.  Witness  heard  ap- 
pellant tell  his  wife  "that  if  they  knew  what 
he  knew  the  whole  bunch  would  be  gone." 
Witness  did  not  know  to  whom  appellant 
referred.  The  appellant  offered  to  prove  by 
his  wife  that  be  never  made  any  sucb  state- 
ment as  the  witness  detailed.  Tbe  court 
refused  to  allow  the  wife  of  appellant  to  tes- 
tify. Appellant  duly  objected  and  excepted 
to  the  ruling  of  the  court,  and  urges  this 
as  a  ground  for  reversal.  Under  our  stat- 
ute the  appellant's  wife  was  not  a  c(hd- 
petent  witness  in  his  behalf.  See  Eirby's 
Digest,  IS  3095  and  3092;  Woodward  v. 
State,  84  Ark.  119,  1<H  S.  W.  1109.  ThU 
statutory  rule  of  evidence  is  not  changed 
by  Act  159  of  the  Acts  of  the  General  Assem- 
bly of  1915,  giving  to  married  women  all  the 
rights  to  contract  and  be  contracted  with,  to 
sue  and  be  sued,  and  in  law  and  equity  to 
enjoy  all  rights  and  be  subjected  to  all  the 
laws  of  this  state,  as  though  she  were  a  feme 
sole.  This  last  act  has  no  reference  to  rules 
for  the  production  of  evidence. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  la  therefore  affirmed. 


BOONE  et  aL  v.  WILSON  et  sL     (No.  177.) 
(Supreme  Court  of  Arkansas.     Oct  9,  1916.) 

1.  Watebs    Ann    Wateb    Coubses     ^=>38— 
What  CoNSTrruTEB. 

A  "water  course"  is  a  stream  of  water  flow- 
ing in  a  definite  cliaiinel,  having  a  bed,  sides, 
and  banks,  and  disclkargisg  into  another  stream 
or  body  of  water,  though  the  flow  need  not  b>- 
constant,  but  must  be  more  than  mere  surface 
drainage  from  extraordinary  causes,  accom- 
panied by  substantial  indications  of  a  stream. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  )  80;  Dec  Dig. 
<8=>38. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Water  Course.] 

2.  Waters  and  Wateb  Coubskb  «=>38— Ob- 
struction —  Effect  —  "Natural    Wateb 

COUBSK." 

The  fact  tltat  a  riparian  owner  dug  a  ditch 
to  straighten  a  channel,  without  changing  the 
natural  and  general  course  of  the  water,  and 
the  water  took  the  new  course,  does  not  make 
it  any  the  less  a  "natural  water  course." 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,   (3ent  Dig.   {  30;    Dec  Dig. 


For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Natural  Water 
Course.] 

3.  Watvbs  and  Watsb  Coubses  «s>171(1>— 
OBSTBUonoN— Who  Mat  Becovbx. 

Though  plaintifEs  were  not  riparian  owners, 
they  could  recover  for  an  obstruction  of  a  water 
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oonrse   wUdi  prodmately  canMd   overflow  to 
the  damage  of  their  lands. 

W[Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  S{  216,  217,  221, 
222;  Dec.  Dig.  «=»171(l).l 
4.  Watebs  and  Watbb  Coumbs  «=»179(2)— 
Obstbtjction— Burden  of  Proof. 
One  alleging  damage  resulting  from  an- 
other's obstnicuon  of  a  water  course  has  the 
burden  of  proving  the  obstruction. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  if  248,  263;  Dec 
Dig.  «=»179(2).] 

6.  Watebs  and  Watbb  Coobsxs  «s>171(S)— 
Obbtbuotion— Ditties  of  Ripabian  Owr- 

KBB. 

A  riparian  owner  is  not  required  to  expend 
unreasonable  amounts  of  money  and  time  to 
remove  from  a  water  course  obstructions  pro- 
duced bj  natural  flow  causing  overflow  to  bis 
neighbor's  damage. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  219,  220;  Dec. 
Dig.  «=»171(3).] 

6.  Watbbs  and  Watbb  Coubsxs  ^=9179(6)— 
Obstbuction— Naturb  of  Rblikf. 

Tjandowners  damaged  by  overflow  of  stream 
from  natural  obstrucnons  cannot,  under  prayer 
for  general  relief,  and  in  the  absence  of  show- 
ing uiat  a  riparian  owner  prevented  them  from 
removing  the  obstruction,  have  injunction  re- 
straining such  interference. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {§  256,  268,  259,  264 ; 
Dec  Dig.  «=17»(6).] 

7.  Appbal  and  Bbbob  «s»883(2)  —  Soopk  — 
Cbanceby  Causbs. 

Chancery  causes  are  tried  de  novo  on  ap- 
peal. 

(Kd.  Note.— For  Other  eases,  see  Appeal  and 
Krror,  Cent  Dig.  i  8630;  Dec  Dig.  «b> 
893(2).] 

Appeal  from  Washington  Chancery  Court; 
F.  G.  Lindsay,  Special  Chancellor. 

Suit  by  D.  T.  Boone  and  others  against  J. 
B.  Wilson  and  others.  From  a  decree  dis- 
missing the  bill  for  want  of  equity,  complain- 
ants appeaL    A£9rmed. 

Homer  L.  Pearson,  of  FayetteviUe,  and 
Hill,  Brlzzolara  &  Fltzhugh,  of  Ft.  Smith, 
for  appellants.  Tillman  &  Tillman,  of  Fay- 
ettevUle,  and  B.  P.  Watson,  of  BentonvlUe, 
for  appellees. 

WOOD,  J.  The  appellants  brought  this 
suit  against  the  appellees,  alleging,  in  sub- 
stance, that  on  the  lands  of  api)ellees  there 
was  a  natural  and  weU-established  water 
course  which  flows  from  the  west  and  south- 
west In  an  easterly  direction  through  the 
lands  of  the  appellees  to  White  river;  that 
said  water  course  tiad  a  deep  and  well-defln- 
ed  channel,  sufficient  to  hold  the  water  and 
to  deliver  the  same  Into  White  river;  that 
the  water,  In  its  natural  and  accustomed 
course,  did  not  flow  upon  or  across  the  land 
of  appellants;  that  appellees,  desiring  to 
divert  the  flow  of  water  so  that  it  might  not 
run  through  their  own  lands,  and  desiring 
to  divert  the  course  of  the  water  so  as  to 
make  it  flow  through,  across,  and  upon  tbe 
lands  of  the  appellants,  knowingly  and  pur- 


posely permitted  the  accumulation  of  drlft« 
mud,  weeds,  and  other  matter  in  such  water 
course,  and  caused  such  water  course  to  be 
so  dammed  for  the  sole  purpose  of  divert- 
ing the  flow  of  water  up<xi  the  appellants; 
that,  if  appellees  had  not  permitted  this  drift 
to  accumulate,  appellants'  lands  would  have 
been  free  from  any  overflow  or  damage  on 
account  of  the  water  course;  but  that  the 
presence  of  the  drift  had  made  appellants' 
lands  wet,  boggy,  and  unfit  for  cultivation, 
and  forced  appellants'  lands  to  grow  up  in 
weeds,  grass,  and  other  wild  growth;  that 
the  lands  of  appellee  J.  B.  Wilson  are  higher 
than  the  lands  of  appellants  and  is  Infected 
with  a  growth  of  Johnson  grass,  which  is 
pernicious  and  detrlmraital  to  farming  lands ; 
ttiat  appellees,  by  permlttlDg  the  water 
course  to  become  filled  and  dammed,  had 
caused  appellants'  lands  also  Co  become  in- 
fected with  Jotmson  grass.  Appellants  al- 
leged that  their  damage  occasioned  by  the 
overflow  was  great  and  irreparable,  and  that 
they  had  no  adequate  remedy  at  law.  Appel- 
lants prayed  that  the  appellees  be  enjoined 
from  maintaining,  causing,  or  permitting 
the  water  course  to  become  filled  and  dam- 
med upon  appellees'  premises,  and  that  they 
be  ordered  to  open  the  water  course  and 
abate  the  nuisance  so  that  the  water  would 
not  flow  upon,  across,  and  over  the  lands  of 
the  appellants.  There  was  also  a  general 
prayer  for  all  equitable  and  proper  relief. 
The  appellees  answered  admitting  that  the 
land  of  appellee  Wilson  was  higher  than  the 
adjacent  lands,  but  denied  all  material  al- 
legations as  to  the  injuries  alleged  to  have 
been  caused  by  appellees  as  to  the  overflow. 
Appellees  alleged  that  there  was  a  natural 
water  course  running  across  the  lands  of 
appellants  which  discharged  its  waters  into 
White  river.  Appellees  aUeged  that  some 
years  ago  appellee  J.  B.  Wilson  and  one  Ed 
Boone,  who  at  that  time  owned  the  farm  now 
owned  by  Hugh  Boone,  one  of  the  appellants, 
agreed  to  dig  a  ditch  as  an  experiment  with 
a  view  to  diverting,  if  possible,  the  waters 
flowing  onto  and  over  appellee's  farm.  Ap- 
pellees alleged  that  the  land  of  the  appellee 
J.  B.  Wilson  was  upon  higher  ground  than 
the  appellants' ;  that  White  river  flowed  near 
both  of  these  lands,  in  a  general  direction 
from  south  to  north ;  that  the  water  flowing 
over  the  lands  of  appellee  J.  B.  Wilson  flows 
on  his  land  from  the  land  south  and  above 
his  lands,  and  flows  naturally  from  his  lands 
on  and  across  the  lands  of  appellants  which 
are  north  and  below  the  lands  of  J.  B.  Wil- 
son. They  further  alleged  that  there  was  a 
natural  and  well-established  water  course 
running  across  the  land  of  appellee  J.  B. 
Wilson,  and  that  this  identical  water  course 
continues  running  on  and  across  the  lands 
of  appellants  In  a  natural  and  well-defined 
channel  or  water  course,  and  discharges 
itself  into  Wlilte  river ;  that  some  years  ago. 
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In  a  BBMt  of  metghborUneM,  J.  B.  WUkhi 
and  <Mie  Ed  Boone,  who  at  that  time  owned 
the  fann  now  owned  by  ajiiieUant  Hagb 
Boone,  agreed  to  dig  a  ditch  aa  an  experi- 
ment with  a  view  of  dlrerting,  if  iMMSible, 
the  water  flowing  onto  and  OTer  J.  B.  Wil- 
son's fkrm,  ttience  onto  and  over  the  farm 
north  of  and  l>elow  Wilson's;  that  in  porsn- 
ance  of  tttis  agreement  they  did  dig  tlie  ditch; 
that  J.  B.  Wilson  incnrred  all  expense  inci- 
dent to  the  digging  and  maintenance  of  the 
ditch;  that.  Inasmuch  as  there  is  a  sharp 
and  conttnnons  rise  of  elevation  of  tlitee 
feet  from  tlie  place  where  the  water  com- 
plained of  naturally  flows  onto  and  over  the 
lands  of  appellants  to  the  place  where  the 
aroellanta  aeA  to  oonqpel  the  appelleea  to 
disdiarge  aald  water  into  a  stream  tliat  flows 
downliill,  it  lias  proved  impossible  to  cmn- 
pel  tills  water  to  flow  nptiill  al<mg  the  ditch 
so  dng  as  an  experiment,  as  above  men- 
tioned ;  that  appellee  J.  B.  Wilson,  at  great 
expense  and  in  good  fUtb,  bnllt  a  dam,  and 
did  everything  In  Ills  power  to  cause  tlie 
water  complained  of  to  flow  along  the  ditch 
dug  as  aforesaid;  but  that  the  water  Iiad 
oontinned  to  flow  in  its  natural  diannel  and 
according  to  tlie  natural  configuration  of  tlie 
land. 

Tlie  dianoellor  made  a  general  finding  that 
upon  the  pleadings  and  the  evidence  adduced 
the  appellants  were  not  entitled  to  the  relief 
prayed,  and  entered  a  decree  dismissing  th^ 
complaint  for  want  of  equity. 

We  find  it  impracticable  to  bring  Ipto  this 
opinion  the  maps  and  plats  that  were  used 
by  the  witnesses  of  the  respective  parties 
while  testifying  as  to  the  location  of  the 
lands  and  the  water  course  and  the  points 
where  it  was  alleged  that  the  same  was  ob- 
structed and  diverted  by  the  appellee  Wil- 
son, and  showing  the  direction  and  location 
of  the  various  branches  and  ditches  referred 
to  by  the  witnesses  In  their  testimony.  We 
have  examined  the  testimony  of  each  witness 
In  the  record,  with  these  plats  and  maps 
before  us. 

It  could  serve  no  useful  purpose  as  a 
precedent  to  set  out  and  discuss  In  detail  the 
testimony  of  these  witnesses;  nor,  Indeed, 
could  It  be  done  Intelligently  without  the 
use  of  the  maps  and  plats  which  the  wit- 
nesses had  l>efore  them.  We  shall  therefore 
discuss  the  testimony  only  In  a  general  way 
and  state  the  conclusions  of  fact  which  we 
have  drawn  from  it  and  announce  the  prin- 
ciples of  law  applicable  thereto. 

A  "water  course"  is  defined  by  the  Su- 
preme Court  of  Idaho  as: 

"A  stream  of  water  flowing  in  a  definite  chan- 
nel, having  a  bed  and  sides  or  banks,  and  dis- 
charging itself  into  some  other  stream  or  body 
of  water.  The  flow  of  water  need  not  be  con- 
stant, but  must  be  more  than  mere  surface 
drainage  occasioned  b^  extraordinary  causes; 
there  must  be  substantial  indications  of  the  ex- 
istence of  a  stream,  which  is  ordinarily  a  mov- 
ing l>ody  of  water. '    Hutchinson  v.  Water  D. 


Co.,  18  Idaho.  48i,  101  Pae.  106B^  133  Aos. 

St.  Bep.  12& 

In  SangninetU  t.  Pock,  138  Cat  486-471. 
80  Pac.  98,  100  (B9  Am.  St.  Bep.  180).  tt  is 
said: 

"A  "water  course'  is  defined  to  be  %  nmoinc 
stream  of  water;  a  natural  stream,  Indoding 
rivers,  creeks,  mns,  and  rivulets.'  •  •  • 
There  most  l>e  a  stream,  nsoally  flowing  in  m 
particalar  direction,  thoofh  it  need  not  flow 
continually.  It  may  sometunes  be  dry.  It  moat 
flow  in  a  definite  dsannel,  ha^ng  a  l>ed  or 
tMnics,  and  usually  discharges  itself  into  some 
other  stream  or  body  of  water.  It  most  l>e 
something  more  tlum  a  mere  sozfiiee  drainage 
over  the  entire  face  of  the  tract  of  land,  occa- 
sioned by  nnosoal  freshets  or  other  extraordi- 
nary causes." 

See  1  Water  Rights  Western  States,  U 
332,  336;  AngeU  on  Water  Courses,  f  4. 

We  will  designate,  tor  convenience,  the 
lands  of  the  appellees  as  the  WUson  lands, 
and  the  lands  of  appellants  as  the  Boone 
lands. 

[1]  Applying  the  above  definition  of  "wa- 
ter course"  to  the  testlm<Hiy  adduced  at  the 
trial,  a  preponderance  of  the  evidence  sliows 
that  there  was  a  water  course  mnnlng 
through  the  Wilson  lands  to  a  certain  point, 
and  thence  In  a  southeasterly  direction  to  a 
certain  other  point,  and  thence  in  a  north- 
easterly direction,  where  it  empties  into 
White  river.  The  general  course  of  the 
stream  from  its  source  to  its  confluence  with 
White  river  was  In  a  northeasterly  direction, 
though  at  one  point  on  the  lands  there  was 
a  turn  from  this  direction  in  a  southeasterly 
direction  to  a  certain  point,  and  then  anoth- 
er torn  in  a  northeasterly  direction.  The  wa- 
ter course  is  designated  In  the  record  by  the 
witnesses  under  the  various  names  of  "Price 
branch,"  "LewU  ditch,"  and  "Wilson 
branch";  Uiese  names  representing  tlie  names 
of  the  persons  who  successively  owned  the 
lands  through  which  the  water  course  runs 
and  In  the  order  of  their  ownership. 
■  Moses  Lewis,  a  fonner  owner  of  the  WU- 
son lands,  dug  a  ditch  from  the  point  where 
the  channel  first  turns  in  a  southeasterly 
direction  to  the  poinc  where  it  again  turns  In 
a  northeasterly  direction ;  but  this  ditch  did 
not,  according  to  a  preponderance  of  the  tes- 
timony, change  the  general  direction  of  the 
water  course.  It  was  only  constructed  to 
straighten  out  the  channel  and  to  facilitate 
the  flow  of  water. 

[2]  There  is  some  testimony  tending  to 
show  that  the  old  or  Price  branch,  from  the 
point  where  it  first  entered  the  Wilson  lands, 
flowed  In  a  general  northeasterly  direction 
through  the  Wilson  lands  and  on  through 
the  Boone  lands  and  Into  White  river  with- 
out making  any  divergence  whatever  in  its 
course  to  a  southeasterly  direction.  One  of 
the  plats  Introduced  in  evidence,  and  some  of 
the  testimony,  shows  this  old  branch  as  run- 
ning In  a  general  northeasterly  direction 
from  the  place  where  It  first  enters  the  Wil- 
son lands  to  Its  confluence  with  White  river, 
without  making  any  ahaip  turn  to  the  souCE- 
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east.  And  testimony  of  some  of  the  witness- 
es tends  to  show  that  Lewis  diverted  the  flow 
of  this  old  channel  by  a  ditch  cut  by  him  so 
as  to  make  it  flow  In  a  southeasterly  direc- 
tion; and,  as  one  of  the  witnesses  states, 
for  the  purpose  of  taming  the  water  off  of 
the  Boone  lands.  Bat,  as  already  stated,  a 
preponderance  of  the  evidence  shows  that 
Lewis  dug  the  ditch  for  the  purpose  of 
straightening  out  the  diannti,  and  that  the 
general  direction  of  the  stream  was  no£ 
changed.  The  fact  that  Lewis  dug  this  ditch 
for  the  purpose  of  straightening  out  the 
channel,  without  changing  the  natural  and 
general  course  of  the  water,  and  that  the 
water  took  the  course  of  this  ditch  instead  of 
being  confined  in  the  former  banks  of  the 
channel,  did  not  make  it  any  the  less  a  nat- 
ural water  course.  It  was  still  a  natural 
water  course  though  flowing,  after  the  con- 
struction of  this  dltdi.  In  artificial  channels. 
See  St  L,  I.  M.  &  Sou.  R.  Co.  v.  Magness, 
93  Ark.  46,  123  S.  "W,  786;  SUmson  v.  Inhabit- 
ants of  Brookllne,  107  Mass.  668,  83  N.  El 
883,  16  L.  R.  A.  (N.  S.)  280,  126  Am.  St  Rep. 
382,  14  Ann.  Cas.  907;  Freeman  v.  Weeks,  46 
Mich.  336,  7  N.  W.  904.  The  testimony  is  un- 
disputed that  the  water  usually  flowing 
through  the  channel  of  the  old  branch  or 
water  course  had  continued  for  years  after 
the  cutting  of  the  Lewis  ditch  to  flow  through 
that  ditch,  as  far  as  it  extended,  and  then  on 
In  its  natural  and  regular  course  to  where  it 
emptied  into  White  river,  so  that  when  Wil- 
son purchased  the  lands  of  Lewis  he  ac- 
quired them  with  this  water  course,  a  part 
of  which  was  the  Lewis  ditch,  already  es- 
tablished. 

[3]  The  testimony  shows  that  the  Boone 
lands  were  not  adjacent  to  the  water  course, 
being  some  900  feet  distance  therefrom.  Ap- 
pellee's counsel  contend  that,  inasmuch  as  the 
appellants  were  not  riparian  owners,  they 
could  not  recover  for  the  obstruction  of  this 
water  course  because  the  water,  after  Its  di- 
version from  the  main  channel,  became  sur^ 
face  water.  This  contention  of  appellees' 
counsel  is  unsound.  The  preponderance  of 
the  evidence  shows  that  the  obstruction  of 
the  water  course  and  the  diversion  thereby 
of  water  from  this  water  course  onto  the 
Boone  lands  had  the  effect  of  flooding  those 
lands.  In  other  words,  the  obstruction  of 
the  stream  and  the  diversion  of  the  water 
caused  the  Boone  lands  to  be  overflowed  in 
such  a  manner  as  to  greatly  injure  the  same, 
to  the  damage  of  appellants. 

It  Is  wholly  immaterial  whether  the  ap- 
pellants were  riparian  owners  or  not.  Tliey 
are  entitled  to  recover  any  damages  they 
sustained  caused  directly  and  proximately 
by  the  obstruction  and  diversion  of  the  wa- 
ter course. 

In  St  Louis,  I.  M.  ft  S.  R.  Oo.  v.  Magness, 
93  Ark.  46-68,  123  S.  W.  786.  789.  we  said: 

"Many  cases  of  this  court  recognise  the  doc- 
trine tliat  the  waters  of  a  stream  in  their  nat- 
ural flow  cannot  be  obstructed  or  diverted  so 


as  to  damage  the  lands  of  another.  One  who 
does  80  is  liable  for  the  damage  thus  wrought. 

*  *  *  Kven  if  these  waters  had  been  nothing 
more  than  surface  waters,  appellant  could  not 
gather    them    into    its    ditch    and    cast    them 

•  •    •    upon  the  lands  of  appellees." 

This  principle  is  applicable  to  the  facts  in 
this  record.  -  Appellants  would  be  entitled  to 
any  damages  that  resulted  directly  and  proxi- 
mately from  the  act  of  anothor  in  olratmcting 
and  diverting  the  waters  of  a  water  course 
upon  their  lands  In  such  manner  as  to  great- 
ly damage  them. 

[4]  But  appellee  J.  B.  Wilson  Insists  that 
they  did  not  obstruct  the  channel  of  this  wa- 
ter course,  as  alleged  in  the  complaint 
This  Is  purely  a  question  of  fact  The  bur- 
den was  upon  the  appellants,  plaintiffs  below, 
to  show  by  a  preponderance  of  the  evidence 
that  appellees  had  "caused  the  channel  of 
said  water  course  at  a  certain  point  upon  tlie 
land '  of  Wilson  to  become  dammed  with 
drift,  mud,  traah,  weeds,  and  other  matter, 
and  had  knowingly  and  purposely  iiermltted 
the  accumulation  of  such  drift,  etc.,  In  tb* 
water  course  for. the  sole  purpose  of  divert- 
ing the  same  from  its  natural  and  establish- 
ed course  across  and  upon  the  lands  of  the 
plaintifFs,"  as  alleged  in  their  complaint 

[(]  Wb  will  not  undertake  to  set  out  In 
detail  the  evidence  adduced  on  tliis  issue. 
A  careful  consideration  of  it  convinces  na 
tliat  appellants  have  failed  to  show  by  a 
preponderance  that  the  drift,  which  obstruct- 
ed the  water  course  and  diverted  the  waters 
on  to  the  Boone  lands,  was  caused  by  any  act 
of  commission  or  any  failure  on  the  part  of 
appellee  J.  B.  WUson  to  discharge  any  legal 
duty  he  owed  to  appellants.  A  preponder- 
ance of  the  evidence  shows  that  the  drift 
complained  of  was  produced  by  the  natural 
flow  of  the  waters  of  the  stream  at  high  tide, 
which  carried  down  the  logs,  brush, '  weeds, 
cornstalks,  eta,  and  that  mi  account  of  the 
rather  sbatp  turn  or  angle  in  the  stream 
these  were  lodged  against  the  banks  and  the 
flow  of  water  was  thus  gradually  obstructed, 
resulting  in  the  drift  and  overflow  of  whldi 
appellants  complain;  that  Wilson  could  not 
have  prevented  this  obstruction  except  by  an 
unreasonable  consumption  of  time  and  ex- 
penditure of  money  which  was  not  required 
of  him. 

[6]  Appellants  are  not  entitled  here  under 
their  general  prayer  to  have  appellees  en- 
joined from  interfering  with  them  should 
they  desire  to  go  upon  the  land  of  Wilson  to 
remove  the  drift  complained  of,  because  no 
such  issue  was  raised  by  the  pleadings,  and 
the  undisputed  testimony  shows  that  appel- 
lants made  no  request  of  the  appellees  before 
the  institution  of  the  suit  to  allow  them  the 
privilege  of  going  upon  the  Wilson  lands  to 
remove  the  drift  We  therefore  do  not  de- 
cide whether  or  not  appellants  would  have 
the  right,  after  request  or  demand  upon  ap- 
pellees, to  go  upon  the  lands  of  the  latter 
and  remove  th«  obstruction  to  the  water- 
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course   which  Is   catising   damage  to  their 
land. 

[7]  Chancery  causes  are  tried  here  de  novo, 
and  upon  such  a  consideration  of  the  entire 
case  we  find  that  the  decree  Is  correct,  and 
the  same  Is  therefore  affirmed. 


AMBBIOAN  SURETY  CO.  OF  NEW  YORK 
T.  BLACK.    (No.  196.) 

(Supreme  Court  of  Arkansas.     Oct  16,  1916.) 

1.  Plkadiro  4=9367(6)— Sfeoifio  Statukert 
— Stttfioiency  of  Cohp]:.aint. 

Where  the  allegations  of  the  complaint  were 
sufficient  to  advise  defendant  of  the  nature  of 
the  claim,  and  defendant  did  not  even  claim  sur- 
prise, motion  for  more  specific  statement  was 
properly  oyerruled,  though  the  complaint  set 
forth  no  evidentiary  matter,  since  it  need  not 
do  so. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §{  1187-1193;  Dec.  Dig.  «=s»387(6).] 

2.  PLEAonta  «=s>34<3)  —  Coia>i,AiNT  —  Ds- 

KURRBB. 

Where  facts  stated  in  the  complaint,  with 
every  reasonable  inference  deducible  therefrom, 
constitute  a  cause  of  acticm,  demurrer  should  be 
overruled. 

(Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  69;   Dec.  Dig.  <S=>34(3).] 

8.  Pbincipal  and  Surety  ®=9l61— Liability 

OF  Surety— Notice  or  Default— Evidence. 

Evidence  held  to  show  due  notice,   within 

terms  of  contractor's  bond,  of  bis  default,  to  the 

surety,  so  that  the  owner  could  recover. 
[Ed.  Note. — For  other  cases,  see  Principal  and 

Surety,  Cent  Dig.  iS  86,  439-441;    Dec.  Dig. 

«=»161.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Paul  Little,  Judge. 

Action  by  Albert  H.  Black  against  the 
American  Surety  Company  of  New  York. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

AlbeH  H.  Blajck  sued  the  American  Surety 
Company  of  New  York  to  recover  damages 
for  an  alleged  breach  of  a  building  contract. 
The  material  facts  are  as  follows: 

On  April  15,  1913,  Albert  Black  entered 
Into  a  written  contract  with  Rambo  &  Kemp, 
contractors,  to  erect  for  him  a  residence  in 
the  city  of  Ft  Smith,  according  to  certain 
plans  and  speclflcations.  The  contract  re- 
quired that  the  contractors  should  execute  a 
bond  to  secure  the  faithful  performance  of 
their  contract,  and  the  American  Surety 
Company  signed  the  bond  as  surety  for  the 
contractors.  The  present  suit  was  Instituted 
on  the  l&t  day  of  November,  1913.  By  the 
terms  of  the  contract  Black  agreed  to  pay 
the  contractors  $6,466  for  the  construction  of 
his  residence,  and  the  bond  signed  by  the 
surety  company  was  for  the  sum  of  $3,S00  to 
Indemnify  and  secure  Black  In  the  full  and 
complete  performance  by  the  contractors  of 
their  contract. 

The  contract  provided  that  the  residence 
should  be  completed  by  September  1,  1913. 
It  also  provided   that  payments'  should   be 


made  by  the  owner  to  tbe  contractors  as  the 
work  progressed  on  estimates  made  by  the 
architect  The  contractors  began  the  erection 
of  the  house,  and  payments  were  made  to 
them  from  time  to  time  on  the  architect's 
certificate  untU  July  26th,  when  they  had 
paid  |4,46a  Some  tiitte  In  Aogost,  BUck 
found  out  that  there  was  a  claim  of  a  ma- 
terial furnished  against  the  contractors  for 
$900.  Black  knew  that  only  |2,000  was  doe 
■from  himself  to  the  contractors,  so  he  re- 
ported the  matter  to  Kennedy  &  Albers,  who 
were  the  local  agents  of  the  Surety  Com- 
pany. Albers  notified  the  district  manager 
of  the  surety  company  at  Memphis.  The  dis- 
trict manager  had  charge  of  and  supervision 
over  the  company's  business  In  the  state  of 
Arkansas.  The  district  manager  wrote  the 
local  agents  that  he  had  notified  the  borne 
office  about  it  and  asked  them  to  gather  to- 
gether all  the  Information  they  could  about 
the  matter.  The  house  was  completed  about 
the  1st  of  September,  1913.  On  the  9th  of 
September,  1913,  Black  addressed  a  letter  to 
the  American  Surety  Company  at  New  York 
which  was  forwarded  to  them  In  dae  course 
of  mall.  The  letter  recited  the  fact  of  tbe 
company  executing  the  bond  In  the  sum  of 
$3,500  as  surety  for  Rambo  &  Kemp,  who  had 
contracted  for  the  erection  of  a  two-stoi? 
dwelling  house  for  Black.  The  letter  noti- 
fied the  surety  company  that  the  material- 
men, who  furnished  brick  for  the  erection 
of  tbe  house,  had  the  day  before  filed  a 
lien  for  $34646;  that  It  was  the  only  U«i 
ffled  against  the  building  thus  far,  but  that 
others  would  likely  be  filed;  that  he  waa 
advised  that  the  contractor  owed  the  ma- 
terialmen to  the  amount  of  $4,<X)0,  and  that 
the  balance  due  them  nnder  tbe  contract 
was  about  |1,700.  Tbe  provision  of  the 
bond  upon  which  this  suit  Is  based  is  aa 
follows: 

"First  That  in  the  event  of  any  defatdt  on 
the  part  of  the  principal,  a  written  statement  of 
the  particular  facts  showing  such  default  and 
tbe  date  thereof  shall  be  delivered  to  the  surety, 
by  registered  mail,  at  its  office  in  the  city  of 
New  Xork  promptly  and  in  any  event  within 
ten  days  after  the  obligee  or  bis  representative, 
or  the  arduteot,  if  any,  shall  learn  of  such  de- 
fault; that  tbe  surety  shall  have  tbe  right  with- 
in thirty  (30)  days  after  the  receipt  of  such 
statement  to  proceed,  or  procure  others  to  pro- 
ceed with  the  performance  of  such  contract; 
shall  also  be  subrogated  to  all  the  rights  of  the 
principal;  and  any  or  all  moneys  or  property 
that  may  at  the  time  of  such  default  be  due,  or 
that  may  thereafter  become  due  to  the  principal 
under  said  contract  shall  be  credited  npom  any 
claim  which  tbe  obligee  may  then  or  tbereaft^ 
have  against  the  surety,  and  the  surplus,  if  any, 
applied  as  the  surety  may  direct" 

The  bond  was  conditioned  that  tbe  contrac- 
tors should  faithfully  perform  all  tbe  terms, 
covenants,  and  conditions  of  the  contract 
The  contract  provided  for  the  payment  of 
all  claims  for  labor  and  material  entering 
into  the  building  by  tbe  contractors. 

Other  facta  will  be  referred  to  In  tbe  opto- 
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Ion.  The  Jury  returned  a  verdict  In  favor  of 
Black  In  the  stim  of  |l,60O,  and  from  the 
Judgment  rendered  the  sorety  company  baa 
appealed. 

Geo.  W.  Dodd,  of  Ft.  Smith,  for  appellant 
W'amer  &  Warner,  of  Ft.  Smith,  for  appellee. 

HABT,  J.  (after  stating  the  facts  as 
above).  [1]  Counsel  for  the  defendant  in- 
sists that  the  court  erred  in  overruling  his 
motion  to  malce  the  complaint  more  definite 
and  certain.  We  do  not  think  the  court 
erred  in  this  regard.  The  complaint  contain- 
ed a  statement  of  all  the  essential  facts  con- 
stituting the  plaintiff's  cause  of  action,  and  it 
was  not  necessary  tliat  the  complaint  should 
set  forth  the  evidence  to  support  its  allega- 
tions. The  allegations  of  the  complaint  were 
Buflicient  to  advise  the  defendant  of  die  na- 
ture of  the  claim  for  which  plaintiff  sought 
lecovery,  so  that  it  might  prqiMure  any  de- 
fense which  it  might  have  thereto.  It  Is  not 
even  claimed  by  the  defendant  tiiat  It  was 
surprised  about  any  testimony  adduced  by 
the  plaintiff,  or  that  it  was  prevented  from 
having  witnesses  at  the  trial  whose  testi- 
mony it  might  need  to  prove  its  defense  to 
the  action.  Hodges  v.  Bayley,  102  Ark.  200, 
148  8.  W.  02. 

[2]  It  is  next  contended  that  the  circuit 
court  erred  in  overruling  the  defendant's  de- 
murrer to  the  complaint  In  support  of 
their  contention,  counsel  urged  that  the  com- 
plaint contained  nothing  but  general  conclu- 
sions, and  that  the  facts  constituting  plain- 
tiff's cause  of  action  are  not  stated.  We  do 
not  deem  it  necessary  to  set  out  the  com- 
plaint but  It  is  sufficient  to  say  that  it  con- 
tained every  essential  allegation  of  fact  nec- 
essary to  advise  the  defendant  of  the  nature 
of  plalntlfl's  cause  of  action.  The  rule  is 
that  where  the  &cts  stated  in  the  complaint 
with  every  reasonable  inference  deducible 
tlterefrom,  constitute  a  cause  of  action,  the 
demurrer  should  be  overruled.  McLaughlin 
V.  Olty  of  Hope,  107  Ark.  442,  155  S.  W.  910, 
47  L.  R.  A.  (N.  S.)  137;  Clarton  v.  Kay,  101 
Ark.  352,  142  S.  W.  517,  Ann.  Gas.  1913B, 
972;  Oor  v.  Smith.  93  Ark. -878,  126  S.  W. 
437.  187  Am.  St.  Rep.  89. 

[3]  Counsel  for  the  defendant  also  assign 
as  error  the  action  of  the  court  In  giving  cer- 
tain instructions  in  regard  to  the  written 
notice  required  by  the  bond  and  upon  the 
question  of  the  waiver  of  forfeiture.  It  is 
unnecessary  to  set  out  these  instructions,  for 
upon  this  branch  of  the  case  the  evidence  is 
undisputed  and  shows  that  the  plaintiff  com- 
piled with  the  terms  of  the  bond  in  regard 
to  giving  node^  of  the  default  of  the  contrac- 
tors. The  bond  provides  that,  in  the  event  of 
any  default  on  the  part  of  the  contractors, 
a  written  statement  of  the  particular  facts 
showing  such  default  and  the  date  thereof, 
shall  be  delivered  to  the  surety  by  registered 
mail  at  its  office  In  the  city  of  New  Tork, 
promptly  and  in  any  event  within  10  days 


after  the  obligee  shall  learn  of  sucb  default. 
In  compliance  with  tiiis  provision  of  the 
bond,  on  September  9,  1913,  Black  sent  by 
registered  mall  to  the  defendant  at  its  home 
office  a  letter  notifying  the  company  of  the 
default  of  the  contractors.  The  letter  noti- 
fied them  that  a  lien  had  been  filed  against 
the  building  on  the  day  before  for  brick  fur- 
nished and  that  other  liens  would  probably 
be  filed.  The  company  received  this  letter 
in  due  course  of  mall  and  wrote  Black  a  let- 
ter acknowledging  tliat  fact.  In  it  Black 
was  asked  to  advise  the  company  whether 
the  contract  bad  been  completed  and  the 
work  was  satisfactory  and  what  amounts  he 
had  paid  the  contractors  for  the  work.  Black 
promptly  answered  this  letter  giving  the  in- 
formation required.  Ha  stated  that  the  con- 
tract had  been  practically  completed  and  was 
satisfactory  so  far  as  he  knew.  It  will  be 
noted  that,  under  the  terms  of  the  contract 
and  the  conditions  of  the  bond.  Black  was  not 
required  to  give  notice  to  the  surety  com- 
pany until  default  was  made.  All  the  evi- 
dence in  the  case  shows  that  the  contract 
was  completed  on  time  and  that  the  work 
was  done  in  a  satisfactory  manner.  The 
only  complaint  made  by  Black  is  that  cer- 
tain materialman  filed  liens  for  material 
which  went  into  the  building  and  which  had 
not  been  ipald  for  by  the  contractors,  and 
that  default  occurred  in  this  way. 

Under  our  Medianics'  Lien  Lew,  the  mate- 
rialmen are  given  a  lien  on  the  building  and 
certain  amount  of  land  occupied  by  it.  The 
lien  was  filed  as  soon  as  the  house  was  com- 
pleted. Black  gave  the  notice  required  by 
the  contract  within  ten  days  after  the  lien 
was  filed.  There  was  no  circumstance  shown 
from  which  an  inference  against  the  facn 
testified  to  by  him  on  this  point  could  be 
drawn.  It  is  true  Black  was  an  interested 
party;  and  under  the  rule  laid  down  In  Skll- 
lem  V.  Baker,  82  Ark.  88,  100  S.  W.  764,  118 
Am.  St  Rep.  52,  12  Ann.  Cas.  243,  his  oral 
testimony  could  not  be  said  to  be  undisput- 
ed. Still,  in  the  present  case  we  tUnk  that 
Black  is  corroborated  by  all  the  other  fticts 
and  draimstances  adduced  in  evidence. 
S9me  time  in  August  he  feared  that  the  bal- 
ance due  by  him  to  the  contractors  would  not 
be  sufficient  to  pay  all  the  claims  for  mate- 
rials which  went  into  the  building,  which 
were  unpaid.  He  notified  the  local  repre- 
sentatives of  the  surety  company  of  his  fears 
in  this  respect  There  was  no  default  at  this 
time,  however,  and  this  fact  is  shown,  not 
only  by  his  own  testimony,  but  by  the  evi- 
dence of  Kennedy  &  Albns,  the  local  repre- 
sentatives of  the  company  who  made  an  in- 
vestigation of  the  matter.  Black  talked  with 
them  about  it  at  that  time,  not  because  the 
contractors  had  made  any  default  but  be- 
cause he  feared  they  might  do  so  and  he 
thought  that  it  was  liis  duty  to  notify  the 
representatives  of  the  surety  company  of  this 
fact    The  testimony  of  Kennedy  &  All>er8 
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In  regard  to  ttie  Investigation  tbey  made 
tends  to  corroborate  the  testimony  of  Black 
to  the  effect  that  no  lien  was  filed  against 
the  building  and  no  default  made  by  the  con- 
tractors In  their  contract  nntll  the  day  before 
Black  wrote  to  the  company  on  September 
9,  1913,  In  compliance  with  the  terms  of  the 
bond.  Black  made  a  straightforward,  can- 
did statement  abont  the  whole  attalr.  It  la 
true  It  was  the  duty  of  the  contractors  to  pay 
oil  claims  for  materials  when  the  bidldlng 
was  completed  and  before  they  turned  it 
over  to  the  owner.  In  this  case,  however, 
the  facts  show  that  the  bnUdlng  was  com- 
pleted practically  at  Oie  time  the  Hen  was 
filed,  so  there  was  no  default  untU  the  lien 
was  filed.  There  were  no  evasive  replies  by 
him  to  any  questions  asked  him.  His  testi- 
mony as  to  the  matters  not  contained  In  the 
contract  and  letters  of  the  parties  Is  corrob- 
orated by  the  other  facta  and  circumstances 
adduced  In  evidence  as  well  as  by  tbe  testi- 
mony of  Kennedy  ft  Albers. 

Therefore  we  hold  that  Che  ondispnted 
evidence  requires  a  verdict  for  tbe  plaintiff, 
and  it  therefore  becomes  immaterial  to  con- 
sider the  alleged  errors  In  giving  the  instmc- 
tlons. 

The  Judgment  will  be  affirmed. 


STOHTHZ  V.  WATTS.     (No.  198.) 
(Supreme  Court  of  Arkansas.     Oct  16,  1916.) 

1.  Appeal  and  EbaoB  «s>1097(l)  —  Fobmsb 
Decision— Law  or  Case. 

The  opinion  on  a  former  appeal  is  the  law 
of  tbe  case. 

[E^  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  S{  4368,  4359,  43^,  4427; 
Dec.  Dig.  <8=»10S7a)] 

2.  Prauds,  Statute  or  *=»168(4)— Oeai.  Oon- 
TBACT  or  Lease — PEsroBMARCE — Sttitioisn- 

OT   07  BVIDENCB. 

In  an  action  of  •unlawful  detainer  to  regain 
poaseasion  of  a  farm  leased  by  oral  contract  to 
defendant  for  a  year,  as  plaintiff  claimed,  but 
for  longer,  as  defendant  claimed,  evidence  on  the 
issue  of  performance  of  the  contract  for  a  longer 
term  to  take  it  out  of  the  statute  of  frauds 
held  sufficient  to  support  verdict  for  defendant 
[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  S  376;  Dec.  Dig.  «=3l58(4).] 

3.  Appeal  and  Ebbob  4=»928<4>— Failubb  to 
Abstbact  Instbuctionb— Pbesukption. 

Where  all  instructions  are  not  abstracted  on 
appeal,  it  will  be  presumed  that  refused  in- 
structions were  covered  by  those  given. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3782;  Dec.  Dig.  <S=>928(4).] 

Appeal  from  Clrcnit  Court,  Pulaski  Coun- 
ty;   G.  W.  HendiMm,  Judge. 

Action  of  unlawful  detainer  by  L.  Storthz 
against  J.  A.  Watts.  From  a  Judgment  for 
defendant,  plaintilX  appeals.  Judgment  af- 
firmed. 

W.  T.  Tucker,  of  Little  Bock,  for  appe- 
lant Miles  ft  Wade,  of  Little  Rock,  for  ap- 
pellee. 


HABT,  J.  [1]  This  Is  an  action  at  nnlaw- 
fol  detainer  institoted  by  L.  Storthz  to  regain 
possession  of  a  farm  which  he  had  leased 
by  oral  contract  to  J.  A.  Watta  This  Is  tbe 
second  appeal  in  tbe  case.  The  <9ini(m  on 
the  former  appeal  is  reported  in  117  Ark. 
SOO,  175  S.  W.  406,  under  tbe  style  of  Storths 
V.  Watts.  Reference  to  that  opinion  is  made 
for  a  more  extended  statement  of  the  issues 
involved.  The  opinion  <m.  the  former  appeal 
Is  the  law  of  the  case,  and  In  that  opinion 
the  court  held  that  in  order  to  take  an  oral 
contract  of  lease  of  land  out  of  the  statute 
of  frauds,  there  mnst  be  substantial  expendi- 
tures in  the  way  of  performance  of  tbe  con- 
tract over  and  above  the  mere  occupancy  <tf 
the  land,  and  payment  of  rent  for  the  period 
actually  occupied.  The  Jury  again  returned 
a  verdict  for  tbe  defendant  for  (160,  and 
from  the  Judgment  rendered  the  plaintiff  has 
appealed. 

[2]  Tbe  plaintiff  testified  that  he  rented  tbe 
land  to  the  defendant  for  the  year  1913,  and 
that  there  was  nothing  said  about  a  longer 
lease  of  the  land.  That  there  were  80  acres 
In  cultivation,  and  that  the  defendant  agreed 
to  pay  him  $3  per  acre  therefor. 

On  the  other  band,  the  defendant  testified 
that  he  would  not  have  rented  the  land  Cor 
the  year  1013  alone,  because  the  fences  were 
out  of  repair,  and  that  the  fields  were  grown 
up  in  bushes,  and  that  many  logs  were  there 
which  needed  moving.  Tbe  defendant  said 
that  he  only  agreed  to  cultivate  40  acres  of 
land  for  the  year  1913,  and  pay  the  defend-  ' 
ant  $3  an  acre  therefor.  That  be  was  to  cul- 
tivate the  whole  80  acres  for  tbe  year  1914, 
and  pay  the  plaintiff  ^  an  acre  therefor. 
The  defendant  further  stated  that  tbe  winds 
had  blown  a  great  many  trees  down  in  the 
field,  and  that  he  piled  and  burned  the  logs. 
(That  locust  bushes  and  hickory  sprouts  Vi 
feet  high  had  grown  up  in  the  fields,  and 
that  the  fences  bad  been  torn  down  in  many 
places  and  were  badly  out  of  repair.  That 
he  cut  and  burned  the  bushes  that  had  grown 
up  in  the  fields  and  made  permanent  repairs 
of  the  fences.  That  these  repairs  were  nec- 
essary in  order  that  the  land  might  be  profit- 
ably cultivated,  and  that  these  improvements 
and  permanent  repairs  cost  liim  something 
like  9100. 

The  Judgment  in  the  case  on  tbe  former 
appeal  was  reversed,  because  the  oonrt  did 
not  think  there  was  sufficient  testimony,  to 
warrant  a  finding  that  there  had  been  such 
performance  of  tbe  contract  as  would  tak6 
the  case  out  of  the  operation  of  the  statute 
of  frauds.  The  testimony  was  different  cm, 
tbe  retrial  of  the  case,  according  to  the  tes- 
tluMHiy  of  the  defendant,  which  is  set  out 
above  and  need  not  be  repeated  here.  Xh» 
cost  of  the  improvements  when  ooiupareU 
with  the  rental  value  of  the  land  shows  that 
the  defendant  made  substantial  expenditures 
In  the  way  of  performance  of  the  contract 
over  and  above  the  mere  occupancy  and  pay- 
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ment  for  tbe  peoriod  actually  occniAed.  At 
Che  least  the  Jury  was  warranted  In  finding 
HQch  to  be  tbe  fact. 

[3]  Therefore  tbe  evidence  was  legally  sui- 
fident  to  support  the  verdict  Complaint  Is 
made  by  counsel  for  the  plaintiff  that  the 
court  erred  In  giving  certain  instructions  to 
the  Jury.  All  the  instructions  given  by  the 
court  are  not  set  out  in  plaintiff's  abstract, 
but  only  the  instructions  complained  of  by 
him  are  abstracted  by  the  plalntifl.  Where 
all  the  instructions  are  not  abstracted,  It 
will  be  presumed  on  appeal  that  refused  in- 
structions are  covered  by  those  given.  De 
Queen  &  Eastern  By.  Oo.  v.  Thornton,  98  Ark. 
61,  135  S.  W.  822;  Brown  v.  Slmsboro  Cash 
Store,  102  Ark.  631,  144  S.  W.  928 ;  Wallace 
V.  St  L.,  I.  M.  &  S.  By.  Co.,  83  Ark.  356,  103 
S.  W.  747;  Beislnger  v.  Johnson,  110  Ark. 
7,  160  S.  W.  803.  Moreover  tbe  defendant 
In  his  abstract  sets  out  an  instruction  given 
by  the  court  and  this  instruction  correctly 
instructed  the  Jury  as  to  the  Issues  involved. 

Therefore  the  Judgment  will  be  affirmed. 


SMITH,    Comity   Treasurer,    v.    FABMBBS' 
BANK  or  NHWPOBT.     (No.  104.) 

(Supreme  Court  of  Arkansas.     Oct  16,  1016.) 

1.  SCHOOI;S   AND    SCHOOI.   DiSTRtCTB   <S=3l32— 

TBAOHKa— Bkvocatiok  o»  Licensb— Tkbmi- 

NATIOK  or  COHTRAOr. 

Where,  upon  complaint  that  a  icho<4-teacher 
holding  a  state-wide  certificate  was  not  <inalified 
to  teach,  tite  state  superintendent  of  public  in- 
struction cited  her  to  appear  for  re-examination, 
and,  after  examination  of  her  papers,  notified 
tbe  county  superintendent  that  her  license  had 
been  revoked,  such  superintendent  in  turn  noti- 
^ng  her  and  the  directors  of  the  school  district 
in  whidi  she  was  teaching  that  her  license  had 
been  revoked,  her  contract  with  the  school  dis- 
trict was  terminated,  and  her  license  revoked, 
thongh  not  sent  in  for  cancellation,  and  the 
county  treasurer  could  not  be  compelled  to  pay 
a  warrant  issued  to  her  for  services  performed 
after  her  license  had  been  revoked. 

[EA,  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  288;  Dec.  Dig. 
«s>lS2.] 

2.  Statutes  <S=>225— Construction. 

Statutes  relating  to  the  same  subject  must 
be  conridered  as  a  whole,  and  any  part  sought 
to  be  construed  must  be  read  in  the  ugbt  of  oth- 
er provisions  relating  to  tbe  same  thing. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ii  302,  303;   Dec.  Dig.  <9=s226.] 

8.   SOBOOLS   AND   SCHOOL   DlBTBIOIB  «S>182— 

PowEK  OF  State  Supebintendent  to  Bx- 
voKE  Teachers'  Licenses— Statute. 
Under  Kirby's  Dig.  §  7258,  providing  that 
'  the  state  superintendent  of  public  instruction 
shall  have  power  to  grant  state  certificates  to 
teachers,  which  shall  be  valid  for  Ufe,  unless 
revoked,  and  Acts  1911,  p.  404,  i  14,  providing 
that  teachers  balding  a  first  grade  county  license 
may  have  their  licoise  made  state-wide  by  ap- 
plying to  the  state  superintendent  of  public  in- 
struction, the  state  superintendent  has  the  pow- 
er to  revoke  state-wide  licenses  issued  by  him. 
DBd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  t  288;   Dea  Dig. 
«=132.1 


Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty ;  Dene  H.  CJoleman,  Judge. 

Petition  for  mandamus  by  the  Farmers' 
Bank  of  Newi>ort  against  O.  L.  Smith,  as 
Treasurer  of  Jackson  (TOunty.  From  a 
'Judgment  granting  the  writ,  defendant  ap- 
peals. Judgment  reversed,  and  petition  dis- 
missed. 

Stuckey  &  Stnckey,  of  Newport,  for  appel- 
lant Onstave  Jones,  of  Newport,  for  ap- 
pellee. 

HABT,  J.  Tbe  Fanners'  Bank  of  Newport, 
Ark.,  filed  a  petition  for  writ  of  mandamus 
against  G.  L.  Smith,  as  treasurer  of  Jack- 
son county.  Ark.,  to  compel  him  as  such 
treasurer  to  pay  a  certain  school  warrant  In 
the  sum  of  |30,  which  had  been  transferred 
to  it.  The  material  facts  are  as  follows: 
On  September  16,  1915,  tbe  Farmers'  Bank 
of  Newport,  Ark.,  became  the  owner  in  due 
course  of  business  of  a  school  warrant  in  the 
sum  of  $30  issued  to  Tommie  Hill  for  her 
services  as  a  teacher  by  the  directors  of 
Jacksonport  special  school  district  On  Sep- 
teiiiber  17,  1915,  tbe  warrant  was  presented 
by  the  bank  to  the  connty  treasurer,  who  re- 
fused payment  Tommie  Hill  held  a  first 
grade  connty  certificate,  and  made  applica- 
tion for  and  secured  a  state-wide  certificate 
to  teach  school,  under  section  14  of  Act  431 
of  the  General  Acts  of  1911.  She  was  em- 
ployed by  the  directors  of  the  special  school 
district  of  Jacksonport  In  Jackson  connty. 
Ark.,  to  teach  sdiool  thera  The  license 
was  issued  to  her  by  the  state  superintendent 
of  public  Instruction  on  June  15,  191&.  She 
began  to  teach  school  at  Jacksonport  Ark., 
and  after  she  had  taught  a  month  complaint 
was  made  that  she  was  not  qualified  to 
teadi.  On  July  26,  1915,  the  state  superin- 
tendent of  public  instruction  wrote  to  Tom- 
mie Hill  that  complaint  had  been  made  that 
she  was  not  qualified  to  teadi  school,  and 
requested  her  to  appear  for  re-examination 
before  the  county  superintendent  of  schools 
for  Jackson  county  at  Newport,  in  that 
county,  on  the  5th  and  6th  of  August  1915. 
On  the  21st  day  of  July,  1915,  the  state  super- 
intendent of  public  instruction  authorized  the 
county  superintendent  to  cite  her. for  re-ex- 
amination. Tommie  Hill  appeared  on  the 
5th  day  of  August,  1915,  and  took  the  ex- 
amination required  of  her,  except  arith- 
metic The  county .  superintendent  sent  tbe 
questions  and  answers  to  tbe  state  superin- 
tendent of  public  ln&tructi<ni,  and  the  next 
week  received  a  reply  from  his  office  stating 
that  Tommie  Hill  was  not  qualified  to  teach 
school,  and  that  her  license  had  been  re- 
voked. The  county  superintendent  notified 
the  secretary  of  the  school  board  that  her 
license  had  been  revoked,  and  that  this  ter- 
minated her  contract  with  the  school  board, 
Tommie  Hill  did  not  send  in  her  license  for 
cancellation,   but  the   state   superintendent 
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of  public  Instruction  sent  out  a  formal  notice 
to  all  the  county  examiners  and  county  su- 
perintendents of  tbe  state  of  the  revocation 
of  her  license.  This  was  done  during  the 
latter  part  of  September,  1915.  The  county 
superintendent  refused  to  Indorse  on  the 
warrant  Issued  to  Tonunle  Hill  that  It  was 
approved  by  him  because  her  license  had  been 
revoked  before  the  warrant  was  issued  and 
before  the  services  were  performed  for  which 
the  warrant  was  issued.  The  circuit  court 
found  that  the  defendant  showed  no  legal 
cause  to  refuse  payment  of  the  school  war- 
rant In  question,  that  the  warrant  was  own- 
ed and  held  by  the  plaintiff  in  due  course  of 
business,  and  that  it  was  entitled  to  Its  writ 
of  mandamus.  Judgment  was  rendered  ac- 
cordingly.   The  case  Is  here  on  appeal. 

[1-3]  We  think  the  court  erred  In  granting 
the  writ  of  mandamus:.  Tommie  HUl  held  a 
certificate  Issued  by  tbe  state  superintendent 
of  public  instruction.  After  she  had  taught 
a  month  complaint  was  made  that  she  was 
not  qualified  to  teacb  schooL  The  state  su- 
perintendent cited  her  to  appear  before  the 
county  8Ui)erlntendent  of  Jackson  county,  in 
which  county  she  was  teaching  school,  for 
re-ezaminatlon.  She  appeared  before  hiiu  as 
requested,  and  the  questions  propounded  to 
her  and  the  answers  to  the  same  were  sent 
in  to  the  office  of  the  state  superintendent  of 
public  instruction.  An  examination  of  the  pa- 
pers showed  that  she  was  not  qualified  to  teach 
school,  and  the  county  superintendent  was 
notified  that  her  license  had  been  revoked. 
He  in  turn  notified  her  and.  the  directors  of 
the  school  district  in  which  she  was  teaching 
that  her  license  had  been  revoked,  and  that 
terminated  her  contract  with  the  school  dis- 
trict. Notwithstanding  this  fact,  she  continu- 
ed to  teach  school,  and  the  warrant  in  ques- 
tion was  issued  to  her  for  services  performed 
after  the  board  had  been  notified  that  her 
license  had  been  revoked.  It  is  true  her  li- 
cense was  not  sent  In  for  cancellation  and 
was  not  formerly  canceled  by  the  state  su- 
perintendent, tmt  this  was  not  necessary. 
An  examination  of  the  papers  and  the  decla- 
ration that  her  license  had  been  revoked  be- 
cause she  had  been  found  incompetent  to 
teach  was  all  that  was  necessary.  This  con- 
stituted a  revocation  of  her  license  to  teadi. 
This  brings  us  to  the  question  of  whether 
the  state  superintendent  had  the  power  to  re- 
voke her  license.  Section  7628  of  Kirby's 
IMgest  provides  that  the  state  sux>erlntend- 
ent  of  public  instruction  shall  have  power 
to  grant  state  certificates  which  shall  be  valid 
for  life,  unless  revoked,  to  any  person  in  the 
state  who  shall  pass  a  thorough  examination 
in  all  those  branches  required  for  granttng 
county  certificates,  etc.  The  license  was 
granted  to  Tommie  Hill  under  section  14 
of  the  General  Acts  of  1911.  Tills  section 
provides  that  Teaobers  holding  a  first  grade 
county  license  may  have  their  license  made 


state-wide  by  applying  to  tbe  state  superiii- 
tendent  of  public  instruction  for  an  examina- 
tion under  the  terms  of  the  act  It  is  tnw 
that  the  act  does  not  conta^i  any  provision 
giving  the  state  superintendent  authority  to 
revoke  licenses  Issued  by  him,  but  it  Is  a 
well-settled  principle  of  statutory  constmc- 
tlon  that  statutes  relating  to  the  same  eab- 
ject  must  be  considered  as  a  whole,  and,  to 
get  at  the  meaning  of  any  part  of  It,  we 
must  read  it  in  the  ligbt  of  other  proTlsiona 
relating  to  the  same  thing.  So  when  section 
14,  just  referred  to,  is  read  In  connection 
with  section  7628  of  Kirby's  Digest,  It  is 
manifest  that  the  Legislature  Intended  to 
give  to  the  state  superintendent  the  power 
of  revoking  licenses  Issued  by  him.  Sectioa 
7528  provides  that  he  shall  have  power  to 
grant  certificates,  which  shall  be  valid  for 
life,  unless'  revoked,  evidently  meaning  unless 
revoked  by  him.  So  we  think,  when  section 
14  of  Act  431  of  the  Acts  of  1911  is  read  in 
connection  with  the  section  of  Kirby's  Ertgest, 
relating  to  the  same  subject.  It  is  evident 
that  the  state  superintendent  of  public  Iih 
struction  is  given  the  power  to  revoke  li- 
censes granted  by  himself.  This  being  trae, 
it  necessarily  follows  that  the  revoking  of 
her  license  and  notice  to  her  and  to  tbe 
board  of  directors  of  the  school  district  of 
that  fact  terminated  her  contract  with  tbe 
school  district  She  performed  the  services 
for  which  the  warrant  was  issued  after  ber 
license  had  been  revoked,  and  the  directors 
of  the  school  district  bad  no  authority  to  is- 
sne  ber  a  warrant  on  the  school  funds  In 
payment  of  her  services. 

Therefore  the  county  treasurer  was  right 
in  not  paying  the  warrant,  and  tbe  circuit 
court  should  not  have  directed  a  writ  of  man- 
damus compelling  him  to  do  so. 

Other  reasons  are  urged  as  grounds  for  a 
reversal  of  the  Judgment ; .  but,  having  reach- 
ed the  conclusion  already  stated,  it  is  not  nec- 
essary to  consider  them. 

It  follows  that  the  judgment  of  tbe  dr- 
cult  court  must  t>e  reversed,  and  the  petition 
for  the  writ  of  mandamus  will  be  dismissed. 


MUTUAL  AID  UNION  ▼.  WADLBT. 

(No.  190.) 

(Supreme  Court  of  Arkansas.    Oct  16,  1916.) 

1.  Irsubarcb  «=3825(2)  —  Mutoai.  Beitsfii 
iNsnBANCB— Question  fob  Jury— Notick  of 

ASSESSUXHT. 

In  an  action  bv  the  beneficiary  named  in  a 
certificate  of  membership,  AeM  on  the  e^dence 
that  whether  the  insured  had  complied  with 
the  proviaioDs  of  the  contract  requiting  her  to 
make  prompt  payment  of  the  assessments  to 
keep  the  certificate  was  for  the  Jury. 

[Ed.  Note. — ^For  other  cases,  see  Inanrance, 
Oent  Dig.  i  2009;   Dec.  Dig.  «=>825(2).] 

2.  Instjbanok  «=»817(1)— MoTUAi  Bbneftt  In- 
sxraANCs— Payvbnt  or  Assxssmsnt— Bm- 
DKN  OF  Proof. 

In  such '  action,  the  bnrden  was  on  the 
plaintiff  to  show  by  preponderance  of  the  evi- 
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dence  tliat  th«  tssored  performed  all  the  con- 
ditionfl  required  by  her  contract  with  the  in- 
•urer. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1999,  2000;  Dec.  Dig.  <8=>817(1).] 

8.  Ikbubance  «=>7S0— MtrrtTAi,  Benefit  Ih- 
SUBANCB— Dktault  ih  Absessicent— Reoot- 

SBY. 

Where  the  insured  in  a  certificate  of  mem- 
bership bdled  or  refused  to  pay  the  assess- 
ments made  against  her  as  provided  therein, 
the  beneficiary  was  not  entitled  to  recover  on 
the  certificate. 

[E!d.  Note.— For  other  caaea,  aee  Insurance, 
Gent  Dig.  U  1885>  1886,  1903;  Dec.  Dig.  «=> 
760.] 

4.  InaoBANCB  «s»751(2)  —  Mutuai.  Benivit 

InSITBANCE— AsSTCSBMENT^-NonCE. 

An  insurer  was  only  bound  to  give  the  In- 
■ored  notice  of  asaessments  against  her  in  the. 
manner  and  for  the  length  of  time  provided  for 
in  the  certificate  of  membership. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  H  1898-1902;  Dec.  Dig.  «=>T61(2).i 

6.  Insubahck  4s>750— Mutvai.  Benefit  Ih- 

SDBANCK  —  DBFAUI.T   IN  AaBESSUENT  —  CaN- 

OEI.LATION  or  Cbbtifioatb. 
Where  the  insured,  after  due  notice  there- 
of, failed  to  pay  an  assessment  within  the  time 
specified  in  the  certificate  of  membership,  the 
insurer  had  the  right  to  cancel  the  certificate. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ii  1895,  1896,  1903;  Dec  Dig.  <S=> 
760.] 

6.  iNBtnANOE  «s>818(3)  —  Mdtdai.  Benefit 
INSDKANCK  —  Notice    of    Tjabit.tty  —  Bvi- 

DKNOL 

In  an  action  upon  a  certificate  of  member- 
■bip,  evidence  «■  to  the  inanrer'a  ayatem  of 
bumnesa  and  Ita  record  as  to  the  mailing  of  no- 
tices of  assessment  and  Uie  payment  thereof 
was  competent  to  show  its  compliance  with  the 
certificate  on  the  issue  aa  to  whether  insured 
had  paid  an  aaaesament  aa  required  by  the  cer- 
tificate. 

[E^  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  if  2003,  2005;  Dec.  Dig.  «=» 
818(3).] 

Appeal  from  Circuit  Court,  Greene  County; 
W.  J.  Driver,  Judge. 

Action  by  Jobn  M.  Wadley  against  the 
Mutual  Aid  Union.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  and  cause 
remanded  for  new  trial. 

Appellee  was  the  beneficiary  in  a  certificate 
of  membeisblp  held  by  his  wife,  Fannie 
Wadley,  in  the  appellant  The  appellant 
was  a  corporation  engaged  In  the  Insurance 
of  its  members.  Upon  the  death  of  bis  wife, 
appellee  instituted  suit  against  appellant 
for  the  sum  of  $225,  alleged  to  be  due  on  the 
certificate  or  policy  Issued  by  the  appellant 
to  the  wife  of  the  appellee.  Appellee  alleged 
the  Issuance  of  the  certificate,  the  death  of 
bUi  wife,  and  compliance  with  the  terms  of  the 
certificate  and  the  by-laws  of  the  company, 
on  the  part  of  his  deceased  wife,  and  r^usal 
of  the  company  to  pay,  and  prayed  for  Judg- 
ment. 

Appellant  admitted  the  execution  of  the 
certificate,  and  that  appellee  was  the  bene- 
ficiary named  therein,  but  denied  appellee's 
right  to  recover  on  the  ground  that  his  wife 
had   failed   to   pay   the   assessment    levied 


against  her  as  provided  in  the  contract  of  in- 
surance, thereby  permitting  her  certificate  of 
membership  to  lapse  and  become  void. 

In  the  application  made  by  the  wife  of 
the  appellee  to  the  company,  among  others 
are  the  following  provisions: 

"The  assessment  shall  begin  at  60  cents  and 
graduate  one  cent  per  month  for  the  first 
eighty  months  of  the  life  of  the  certificate  when 
it  reaches  $1.30,  which  is  named  as  the  max- 
imum assessment  which  can  be  made  on  any 
one  death  loss.  Should  the  applicant  fail  to 
pay  an  assessment  the  certificate  will  lapse  and 
become  void. 

"It  is  understood  that  the  secretary  of  the 
Mutual  Aid  Union  is  to  notify  said  applicant  by 
ordinary  mail,  to  the  address  herein  stated,  of 
any  death  occurring,  which  will  make  applicant 
liable  for  assessment,  and  of  the  proper  amount 
of  the  assessment  due  thereon,  and  prompt  pay- 
ment of  same  must  be  made  within  15  days  to 
the  home  office. 

"It  is  hereby  provided  and  mutually  agreed 
that  this  application  shall  be  considered  as 
part  of  the  contract  for  membership,  and  should 
this  application  be  accepted  and  the  certificate 
issued  thereon,  I  hereby  accept  the  by-laws 
and  regulations  with  all  amendments  governing 
the  Mutual  Aid  Union." 

An>ellee  testified,  among  other  things,  aa 
foUows:  "I  certainly  did  pay  every  assess- 
ment that  I  ever  had  any  notice  of.  .1  did 
not  mean  for  my  wife  to  go  suspended." 
That  no  notice  ever  came  to  bis  house  of  the 
assessment  of  February,  1914,  the  nonpay- 
ment of  which  appellant  alleged  caused  the 
lapse  of  the  policy.  That  he  did  not  get  such 
notice. 

The  testimony  on  behalf  of  the  appellant 
was  substantially  as  follows:  The  company 
kept  a  card  record  that  was  a  part  of  its 
system.  A  specially  prepared  case,  holding 
1,000  cards,  was  used.  The  cards  wete  num- 
bered from  1  to  1,000,  consecutively.  The 
case  was  arranged  so  that  each  card  was 
put  In  Its  place  according  to  number,  from 
1  to  1,000.  When  notice  Is  mailed,  the  cards 
are  marlced  up  showing  the  amount  of  the 
assessment.  After  the  cards  are  marked, 
the  employes  in  charge  take  the  assessment 
notices,  and  from  each  card  the  notice  is 
mailed  out.  The  usual  custom  was  to  first 
address  the  envelope,  then  fill  out  the  notice 
to  place  In  the  envelope,  then  pass  it,  and 
turn  to  the  next  card.  The  notices  asked 
for  remittance  within  15  days.  At  the  ex- 
piration of  15  days  all  payments  that  have 
been  made  are  noted  on  the  cards.  The  pay- 
ments are  also  marked  on  a  talley  sheet 
which  has  1,000  numbers  on  It  The  date 
and  the  number  of  the  certificate  and  the 
amount  are  put  on  that  talley  sheet,  thus 
making  a  double  check.  At  the  end  of  15 
days  the  employes  go  through  these  cards 
and  take  out  all  that  have  not  paid.  All 
that  are  not  credited  are  turned  over  to  an- 
other set  of  clerks,  who  issue  a  seccmd  notice, 
and  the  second  notices  are  handled  in  tbe 
same  way  as  the  first,  and  these  second  no 
tlces  state  the  exact  date  on  which  the  mem- 
bership certificate  will  become  lapsed  and 
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void.  At  tbe  explratton  of  tbe  second  notice 
the  clerks  go  throngh  these  cards  again,  and 
all  that  have  not  paid  are  taken  ont  and  plac- 
ed in  the  record  at  lapses,  and  their  places 
are  filled  with  other  members.  If  the  mem- 
bers tail  to  remit  after  this  second  notice  has 
been  given,  then  they  are  no  longer  members 
of  thfe  Mutual  Aid  Union;  they  are  dropped 
from  £be  roll.  The  notices  of  assessment  are 
sent  out  by  the  office  force.  The  secretary's 
name  is  signed  to  them.  The  president  or- 
ders the  a&sessment  made,  and  turns  them 
In  to  the  department  handling  the  notices  to 
send  out  the  assessments.  The  president  or- 
dered the  department  to  notify  Fannie  Wad- 
ley  that  a  certain  amonnt  was  due  in  the 
usual  way.  The  president  did  not  write  the 
notices,  bat  It  was  a  part  of  his  duty  to  have 
the  assessments  made  and  to  have  the  Uving 
members  notified  of  such  assessments.  The 
president  did  not  handle  the  notices  In  per- 
son, but  had  supervision  of  that  department 
of  the  company's  work,  and  the  notices  of 
assessment  were  sent  out  under  his  author- 
ity and  instructions. 

After  testifying  to  tbe  above  method  of 
keeping  the  record  of'  the  standing  of  the 
members,  the  president  of  the  company  fur- 
ther testified  that  be  made  an  investigation 
of  all  records  and  tbe  records  showed  that 
the  notices  were  mailed  out  to  Mrs.  Wadley, 
and  that  the  assessment  was  not  paid.  Some 
notices  that  are  mailed  out  are  returned  un- 
claimed. When  a  notice  is  sent  out,  it  Is 
put  In  an  envelope  with  a  return  of  the  com- 
pany on  It.  When  the  unclaimed  notices 
come  back  to  the  office,  they  are  always  pre- 
served In  the  returned  envelopes.  In  the 
case  of  Mrs.  Wadley,  there  were  no  returned 
envelopes.  Witness  stated  that  an  assess- 
ment was  made  against  Mrs.  Wadley's  cer- 
tificate, No.  22,  on  which  this  suit  was  Insti- 
tuted, in  February,  1914.  Witness  introduc- 
ed In  evidence,  which  was  made  an  exhibit 
to  his  testimony,  a  duplicate  record  made  up 
from  the  first  and  second  notlbes  that  were 
given  her,  which  showed  that  on  February 
19,  1914,  assessment  No.  2  in  Circle  22  was 
levied,  and  that  this  assessment  was  not 
paid  by  Mrs.  Wadley,  and  that  under  the 
rules  of  the  company  that  caused  her  policy 
to  lapse.  It  was  so  marked  on  the  card. 
This  card  was  Intended,  as  explained  by  the 
president,  to  be  a  record  of  what  was  done 
when  the  member  was  notified  as  the  contract 
required  Ih  the  matter  of  the  payment  or 
noni>ayment  of  the  assessments  levied. 

Among  others,  the  appellant  asked  the 
court  to  grant  tbe  following  prayers  for  In- 
structions: 

"(1)  I  charge  you  that  the  burden  la  on  the 
phdntiff,  John  M.  Wadley,  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  insured, 
Fannie  S.  Wadley,  perfoTmed  all  of  tbe  condi- 
Uons  required  of  her  in  her  contract  with  the 
defendant.  Mutual  Aid  Union. 

"(2)  If  the  insured,  Fannie  S.  Wadley,  fail- 
ed or  refused  to  pa^  the  asieasments  made 
aeainst  her,  as  provided  for  in  her  contract 
ydtb  the  defendant,  then  tbe-  yUintiff,  Jobn  IL 


Wadley,  is  not  entitled  to  neorer  in  ttU  ae- 
tion,  and  yonr  verdict  should  be  for  the  defend- 
ant. 

"(3)  I  charge  you  that  tbe  defendant,  Mutoal 
Aid  Union,  was  only  bound  to  pve  the  instired, 
Fannie  S.  Wadley,  notice  of  the  assessment 
made  against  her  In  the  manner  and  for  tbe 
lenftb  of  time  provided  for  in  the  contract 
made  between  the  said  Fannie  S.  Wadley  and 
the  Mutual  Aid  Union. 

"(4)  If  you  find  that  the  defendant,  Mntoal 
Aid  Union,  gave  the  insnred,  Fannie  S.  Wad- 
ley, notice  of  the  assessment  made  against  her 
in  the  maimer  and  for  the  length  of  time  pro- 
vided for  in  the  contract,  and  the  said  Fannie 
S.  Wadley  failed  to  pay  said  assessment  within 
the  time  specified  in  the  contract,  then  the  de- 
fendant liad  the  right  to  cancel  her  memberslup 
certificate,  and  the  pUintifE  would  not  be  enti- 
tled to  recover  in  toia  action." 

The  court  refused  these  prayers.  ISiere 
was  a  verdict  In  favor  of  tbe  aiH?eUee  In  the 
sum  of  $225,  and  Judgment  was  entered  In 
hla  favor  for  that  stun,  from  wtaldi  this  ap- 
peal was  taken. 

Appellant,  pro  sew    Appellee,  pro  se. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1-S]  Tbe  court  erred  In  refusing  to 
grant  snteliant's  prayers  for  instructions 
numbered  respectively  1,  2,  8,  and  4,  aa  above 
set  forth.  These  Instructions  were  Intended 
to  submit  the  Issue  as  to  whether  or  not  Mrs. 
Wadley  had  complied  with  the  provisions 
of  tbe  contract  of  insurance  requiring  her 
to  make  pr(»npt  payment  of  the  assessments 
in  order  to  keep  her  policy.  l%ere  was  tes- 
timony to  warrant  tbe  submission  of  such 
Issue  to  tbe  Jury.  It  was  a  question  for  tbe 
Jury,  under  tbe  erldence,  as  to  whether  or 
not  appellant  complied  with  the  provisions 
of  the  contract  In  giving  notice  to  the  in- 
sured of  tbe  assessment  against  her  by  ordi- 
nary mall,  as  provided  in  the  contract  The 
court,  by  refusing  to  grant  appellant's  pray- 
ers for  instructions  on  this  Issue,  refused 
to  submit  the  same  to  tbe  Jury. 

[8]  While  there  was  no  proof  by  the  sec- 
retary, the  president  of  the  company,  or  any 
of  the  office  force  in  this  department  of  the 
company's  business,  that  they  In  person 
mailed  a  letter  to  the  insured  notifying  her 
of  the  assessment  levied  against  her,  yet 
there  was  testimony  showing  appellant's  sys- 
tem of  doing  business  and  the  record  that 
was  made  by  It  with  reference  to  the  malt- 
ing out  of  these  notices,  and  showing  the 
standing  of  the  members  In  regard  to  fbe 
payment  or  nonpayment  of  assessments  when 
such  notices  were  mailed  as  the  contracts 
provided. 

The  testimony  In  regard  to  appellantfs  sys- 
tem of  business  and  the  record  that  It  kept 
was  competent  as  tending  to  show  that  ap- 
pellant had  complied  with  its  contract,  and 
that  the  Insured  had  not  paid  the  assessment 
of  February,  1914,  as  the  contract  required. 
This  was  an  Issue  for  the  Jury  which  the 
court  erred  In  taking  away  from  them.  Hie 
effect  of  the  court's  ruling  was  to  declare  as 
a  matter  of  law  that  the  appellant  bad  not 
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oompUefl  With  Its  coutratit  bj  falling  to  give 
the  Insured  notice  of  the  aaseasment,  and 
that  the  company  was  'therefore  precluded 
from  setting  up  the  failure  on  the  part  of 
Mrs.  Wadley  to  pay  the  assessment  which 
the  appellee  admitted  had  not  been  done. 

It  will  be  rem«ubered  that  the  president 
testified  that  It  was  a  part  of  the  system  of 
the  company  to  keep  a  record  of  the  stand- 
ing of  each  member  by  the  card  system, 
which  he  expltdned,  and  exhibited  the  orig- 
inal record  card  of  the  membership  of  Mrs. 
Wadley,  which  was  kept  under  his  super- 
Tlslon,  and  that  these  records  show  that  the 
notice  had  been  given  by  mall.  This  card 
was  Intended,  as  explained  by  the  president, 
to  be  a  record  of  what  was  done  when  the 
member  was  notified,  as  the  contract  reqnlr- 
ed.  The  Jnry  had  a  right  to  Infer  from  this 
testimony,  as  Introduced  and  explained  by 
the  witness,  that  notice  of  assessment  had 
been  mailed  to  Mrs.  Wadley  as  the  contract 
provided,  and  that  she  had  failed  to  pay 
the  same.  It  was  error  for  the  court  to  de- 
prive the  appellant  of  the  benefit  of  this  Is- 
sue before  the  jury. 

For  the  error  In  refusing  to  grant  the  pray- 
ers for  Instructions  set  out  In  the  statement 
the  judgment  is  reversed,  and  the  cause  wUl 
be  remanded  for  a  new  trlaL 


WISCONSIN  k  ABKANSAS  LUMBBB  OO. 
T.  PBIOB.    (No.  209.) 

(Supreme  Gonrt  of  Arkansas.     Oct  28,  1916.) 

Masteb   and    Sebvaitt    4=>276(8)— Injuries 

TO  Bebvant-^Safe  Place  to  wobk— Pboxi- 

UATB  Oausb. 

Servant's  evidence  held  to  show  that,  while 

the  master  was  negligent  in  ordering  him  to  do 

two  men's  work,  such  negligence  did  not  create 

an  emetxency  or  contribute  to  his  injury,  bat 

that  the   injury  resulted  from  his  manner   of 

holding  lumber  for  loading,  so  that  he  could  not 

recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  961,  959,  970;  Dec.  Dig. 
<S=>276(^).] 

Appeal  from  Clrcnlt  Court,  Hot  Spring 
County ;  W.  H.  Evans,  Judge. 

Action  by  R.  O.  Price  against  the  Wiscon- 
sin &  Arkansas  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  c'atise  dismissed. 

The  appellee,  «.yonsg  man  28  years  of  age, 
waa  in  th^  employ  of  appellant.  Hla  usual 
work  was  taking  down  what  was  called 
"rip  stock"  and  loading  same  on  a  lumber 
truck,  which  he  designated  the  "boggy."  On 
the  moxnlng  of  the  18th  of  May,  1914,  the 
foreman  of  appellee  ordered  him  to  leave  his 
usual  work  and  go  down  and  puU  lumber  off 
of  the  chains.  The  duties  ot  tailing  the  lum- 
ber from  the  ctialDs  required  tliat  appellee 
stand  at  a  certain  pplnt,  with  the  transfer 
chains  at  his  right,  and  the  track  or  buggy 
on  which  he  loaded  the  lumber  at  his  left 


The  transfer  chains  ran  along  the  length  of 
a  table  at  an  elevation  of  about  three  or 
four  feet  The  width  of  the  table  on  which 
these  chains  were  operated  waa  something 
like  six  feet  The  boards  of  lumber  were 
placed  one  after  anotlier  in  succession  on 
the  transfer  chains  and  were  by  this  means 
transported  to  certain  points  along  the  chains 
where  employes  were  situated  to  unload 
them  as  they  passed.  The  machinery  was  so 
arranged  that  it  carried  by  the  place  where 
appellee  was  situated  either  lumber  from  the 
cars  or  from  the  rip  stock,  or  from  both,  just 
as  the  foreman  should  direct. 

The  foreman  told  appellee  on  this  occa- 
sion, "Now,  I  want  you  to  get  them,"  mean- 
ing that  appellee  was  to  catch  the  boards  of 
lumber  as  they  came  by  on  the  transfer 
chains  and  load  the  same  on  the  bnggy  or 
truck.  When  lumber  was  coming  only  from 
the  cars,  one  man  could  handle  It  and  one 
man  could  handle  It  when  it  was  coming 
from  the  rip  stock  department  only;  but. 
When  It  was  coming  from  the  cars  and  also 
the  rip  stock  department.  It  required  the 
services  of  two  men  to  handle  it 

Appellee,  on  the  occasion  mentioned,  had 
to  catch  both  the  lumber  from  the  car  and 
also  from  what  they  called  the  rip  stock.  He 
was  directed  by  his  foreman  to  do  this  work, 
which  usually  required  the  services  of  two 
men.  Appellee  was  put  in  the  position  three 
or  four  minutes  before  7  o'clock  in  the  morn- 
ing and  worked  until  about  11  o'clock.  He 
had  not  worked  in  this  position  before.  Ap- 
pellee, Willie  doing  this  wortc,  had  the  mid- 
dle finger  on  his  left  hand  Injured.  He  tes- 
tified as  to  the  manner  of  his  Injury  as  fol- 
lows: 

"The  way  I  came  to  get  hurt  I  had  taken 
bold  of  a  plank  and  had  hold  of  it  back  this 
way  (demonstrating),  and  went  to  put  it  on  the 
buggy,  and  bumped  my  hand  against  the  plank 
on  the  buggy  and  busted  my  finger.  The  way 
my  hand  came  to  get  caught  there  was  by  over- 
rush  of  work.  I  couldn%  catch  them.  I  was 
watching  what  was  coming  and  what  I  was  put- 
ting on  the  buggy.  I  was  working  so  fast  I 
didn't  have  a  chance  to  catch  them.  I  was  do- 
ing the  work  as  carefully  as  I  could.  I  was  do- 
ing all  I  could  to  obey  the  orders  of  my  fore- 
man to  get  all  these  slabs  that  came  by.  This 
stock  and  stuCE  was  coming  over  the  chains 
sometimes  three  and  four  deep,  and  I  had  to 
take  all  of  it,  not  let  any  of  it  get  by,  and  load 
it  I  had  to  obey  what  the  foreman  told  me, 
and  I  was  trying  to  .do  it  The  pieces  were 
coming  one  right  after  another  and  sometimes 
piled  up  on  top  of  each  other.  I  had  hold  of  it 
with  my  left  hand.  I  caught  hold  of  it  some 
distance  on  the  piftnk  with  my  right  band  and 
shoved  the  plank  back  against  the  lumber  on 
the  buggy  and  mashed  my  finger.  If  I  had  had 
time  to  nave  noticed  what  I  was  doing,  I  might 
have  taken  bold  of  the  side  of  it,  but  I  didn't 
have  time ;  it  was  coming  so  fast  I  was  over- 
rushed.  I  don't  expect  I  would  have  been  hurt 
if  I  had  taken  hold  of  the  side  of  the  plank 
with  both  hands.  If  my  hand  had  not  been 
on  the  end  of  the  board,  it  would  not  have  been 
hurt  Some  of  the  boards  passed  me  that  mom' 
ing  witliout  me  taking  them  off;  I  could  not 
catch  thum.    When  they  passed  me  I  don't  know 
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whether  the  next  man  oonU  set  them  or  not 
We  were  all  jading,  and  erery  man  had  to 
catch  hia  own  grade.  If  I  didn't  catch  my 
grade,  it  went  down  to  the  end  of  the  chain  and 
fell  off.  I  wae  ordered  hy  my  foreman  to  get 
the  planka  that  came  by  me,  and  not  let  them  ^ 
by.  That's  what  I  was  trying  to  do,  and,  in 
order  to  do  that,  I  had  to  keep  my  eye  both  on 
the  car  the  best  I  could  and  the  planks  to 
keep  them  from  going  by." 

Appellee  Instituted  this  snlt  against  the 
appellant  for  damages,  alleging  that  the  ap- 
pellant was  negligent  In  requiring  appellee 
to  do  the  work  of  two  men  In  handling  the 
large  volume  of  lumber,  that  thereby  appel- 
lant rendered  unsafe  and  dangerous  the  work 
which  plaintiff  was  required  to  do,  and  that 
by  reason  of  such  negligence  appellee  re- 
ceived his  Injuries. 

The  appellant  denied  tbe  allegations  of 
negligence,  and  set  up  the  defenses  of  con- 
tiilmtory  negligence  and  assumed  risk  on 
tbe  part  of  tbe  appellee. 

Tbe  above  are  substantially  tbe  facts,  stat- 
ed in  tlie  most  favorable  light  for  appellee, 
upon  which  the  verdict  and  Judgment  were 
based. 

T.  V.  Wynne,  of  Fordyce,  for  appellant. 
3.  C.  Ross,  of  Ifalvem,  for  appellee. 

WOOD,  3.  (after  stating  the  facts  as 
above).  Tbe  appellant  contends  that  tbe  un- 
disputed evidence  shows  that  it  is  not  liable. 
This  is  the  only  ground  urged  for  a  reversal 
of  the  judgment 

It  appears  that  appcUee  received  bis  In- 
jury by  taking  hold  of  the  plank  with  his 
left  hand  gripped  to  tbe  end  of  It  and  shov- 
ing the  end  so  gripped  against  the  plank  on 
the  lumber  buggy.  If  he  had  caught  hold 
of  the  board  on  the  side  with  both  bands 
and  had  not  had  his  left  band  on  tbe  end 
when  be  shoved  it  against  the  plank  on  tbe 
lumber  buggy,  he  would  not  have  beea  hurt 
He  had  loaded  possibly  three  or  four  bug- 
gies that  morning  betore  he  received  his  in- 
jury and  bad  worked  about  four  boars  at 
that  place  before  be  was  Injured. 

There  was  testimony  to  warrant  the  jury 
In  finding  that  the  appellant  was  negligent 
in  directing  appellee  to  do  the  work  that 
required  the  services  of  two  men  to  per- 
form; but  there  is  no  testimony  to  warrant 
the  conclusion  that  such '  negligeqce  caused 
or  contributed  to  the  Injury  of  tbe  appellee. 

AKiellee's  testimony  shows  that,  notwith- 
standing the  rash  order  of  the  at^)ellant,  he 
bad  been  able  to  obey  the  order  and  do  tbe 
work  which  he  was  directed  to  do  for  at 
least  four  hours  without  Ibjnry,  and  that  so 
long  as  be  bandied  tbe  lumber  In  such  man- 
ner as  not  to  permit  bis  band  to  come  in  con- 
tact with  the  plank  on  the  truck  he  escaped 
Injury.  While  appellee  testifies  that  the  In- 
Jury  was  caused  by  overrusb  of  work,  this 
was  a  mere  conclusion  of  his,  and  an  incor- 
rect conclusion  too,  since  be  testified  to  f&cts 
which  show  conclusively  that  the  injury  was 
caused  by  handling  ttie  lumber  la  the  man- 


I  ner  that  appellee  Umsdf  adopted.  Ihe  nn- 
I  disputed  testimony  of  the  appdiee  diows 
I  that  it  was  not  necessary  for  him  to  handle 
the  Itunber  In  tbe  particnlar  way  that  be 
was  immiUng  It  at  tbe  precise  moment  when 
be  injured  himself.  Appellee  does  not  ik«- 
tend  that  be  was  overmahed  any  more  after 
he  had  worked  for  four  hours  than  when 
be  first  began  to  remove  tbe  lomber  under 
the  directions  of  the  foreman.  Altbongb 
tbe  appellee,  by  reason  of  tbe  fiiilare  of  the 
appellant  to  furnish  another  man  to  assist 
him,  under  the  orders  of  the  foreman,  was 
constrained  to  rush  tbe  work,  bis  ondispnted 
testimony  shows  that  toe  about  foor  boars 
he  had  endeavored  to  obey  tbe  commands  of 
his  foreman  and  bad  done  so  by  handling 
the  plank  in  a  way  not  to  Injure  himself. 
Tbe  fact  that  be  Iiad  done  this  for  loor 
hours  shows  that  he  might  have  continaed  to 
do  so  by  exercising  tbe  same  care  for  bis 
protection  that  he  did  when  be  first  began 
to  work.  Appellee  did  not  testify,  and  there 
is  no  testimony  to  warrant  the  conclusion. 
tli|it,  by  reason  of  tbe  strain  that  be  was  nn- 
der  and  the  latmr  that  he  had  done  for  foar 
hours  In  endeavoring  to  obey  the  commands 
of  his  foreman,  he  had  become  so  fatigued 
that  be  was  unable  to  handle  the  lumber  as 
be  bad  been  doing,  or  that  It  was  necessary 
for  him  to  place  his  left  band  In  the  position 
it  was  in  at  tbe  precise  moment  when  he  re- 
ceived tbe  injury. 

If  appellant  bad  famlabed  another  em- 
I>loy4  to  assist  appdlee  in  removing  the  lum- 
ber, still  this  would  not  have  prevented  ap- 
pellee from  t)elng  injured  if  he  had  handled 
the  plank  In  tbe  same  manner  that  be  did 
handle  It  at  the  precise  moment  of  bis  in- 
jury, and  there  is  no  evidence  to  warrant  the 
conclusion  that  appellee  would  not  have  tak- 
en hold  of  the  plank  as  be  did  if  be  Iiad  been 
furnished  an  assistant 

Inasmuch  as  the  ondispnted  evidence 
shows  that  appellee,  notwithstanding  the 
strain  and  hurry  caused  by  the  directions 
of  his  foreman,  could  and  did  handle  the  lun^ 
her  for  about  four  hours  in  such  manner  as 
to  avoid  injuring  himself,  tbe  Jury  were  not 
justified  In  finding  that  the  manner  in  wblcb 
be  handled  It  at  tbe  precise  moment  of  tbe 
Injury  was  caused  by  such  rush  and  hurry. 
If  tbe  appellee  had  shown  that  by  reason 
of  the  order  of  tbe  foreman, '  requiring  hiu 
to  do  tbe  work  of  two  men,  be  was  under 
the  necessity,  while  dlscbargli^  bis  duties, 
of  placing  his  hand  where  it  was  at  the  time 
he  received  tbe  injury,  or  that  in  attempting 
to  carry  out  tbe  orders  of  tbe  foreman  he 
did  not  have  time  to  see  how  he  should  place 
bis  bands  In  order  to  do  tbe  work,  and  at 
the  same  time  avoid  Injury  to  himself,  then 
tbe  case  would  have  been  different  But  tbe 
undisputed  testimony  of  the  aiwellee  shows 
that  be  was  under  no  such  necessity. 

The  testimony  does  not  show,  or  tend  to 
show,  that  tbe  appellee,  by  direction  of  bis 
foreman,  was  placed  ia  an  emergency  where 
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e  did  not  bsTe  time  to  choose  between  a 
ife  and  an  unsafe  way  of  handling  the  lum- 
er.  On  the  (XHitrary,  the  undisputed  evi- 
ence  shows  that  he  had  for  nearly  four 
ours  adopted  a  perfectly  safe  method.  We 
re  convinced  therefore  that  the  undisputed 
rldence  shows  that  the  method  adopted  by 
le  appellee  In  handling  the  lumber  at  the 
recise  moment  of  his  injury  was  not  caused 

7  the  failure  upon  the  part  of  the  appel- 
.nt  to  furnish  him  a  helper  to  do  the  work, 
■  by  reason  of  the  orders  of  the  foreman 
quiring  him  to  do  such  work,  without  aa 
isistant  Had  an  assistant  been  furnished 
tpellee,  he  would  still  bare  had  to  handle 
s  part  of  the  lumber. 

While  appellant,  through  Its  foreman,  di- 
eted the  appellee  to  do  certain  work  which 
quired  the  services  of  two  men  to  per- 
rm,  appellant  did  not  direct  the  appellee  to 
.ndle  the  lumber  in  a  particular  way  or  in 
manner  that  was  calculated  to  result  in  his 
tury.    The  appellee  adopted  his  own  meth- 

of  handling  the  lumber,  and  his  testimony 
ows  that  by  one  method  which  he  adopted 

was  able  to  handle  it  without  injury  to 
useLf  for  a  period  of  four  hours,  when  he 
:empted  to  handle  it  in  a  different  vftiy  that 
julted  In  his  injury.  While  the  testimony 
3WS  that  appellant  must  have  known,  when 
directed  appellee  to  do'  the  work,  that  in 
ler  to  accomplish  his  task  he  would  have 
rush  and  do  the  same  work  that  two  men 
re  accustomed  to  do,  yet  there  is  no  tes- 
lony  to  warrant  the  Jury  in  finding  that 
l)ellant  could  bate  reasonably  anticipated 
it  the  order  of  the  foreman  would  cause 
!  appellee  to  handle  the  lumber  in  the  par- 
alar  manner  that  caused  his  injury.  Nel- 
:r  the  work  itself  nor  the  pla(%  of  work 
s  dangeroos,  because,  if  appellee  failed  to 
ch  each  piece  of  lumber  as  It  passed  by, 
•h  failure  could  not  hare  resulted  in  his 
nry ;   for.  In  that  event,  the  lumber  would 

8  on  and  drop  off  at  the  other  end  of  the 
in.  We  conclude  therefore  that  the  un- 
puted  evidence  shows  that  the  appellee's 
iry  was  caused,  not  by  the  negligence  of 

appellant,  but  was  the  result  of  hla  own 
dvertence  in  the  manner  of  handling  the 
iber. 

V^e  hare  examined  the  cases  upon  which 
«llee  relies,  and  they  are  all  differentiated 
the  facts  from  the  case  under-  review.    In 

case  of  Grlffln  v.  St  L.,  I.  M.-iti  S.  B. 

181  S.  W.  278,  five  men  were  directed  by 
ir  foreman  to  i>lck  u{»  a  heavy  piece  of 
ber  and  to  carry  the  same  to  a  push  oar. 
ivas  shown  that  it  was  customary  for  a 
V  of  seven  to  nine  men  to  handle  a  timber 
bat  size.  Ortffln.waa  one  of  the: five  men 
I  were  directed  to  carry  the  load,  and  w:bile 
mpting  to  do  so  his  foot  turned  or  slip- 
on  the  gravel  and  he  was  injured.  There 
foreman  directed  the  particular  manner 
vhi<&  the  enqrioy^  should  do  the  work, 

tbat  masner  was  negligent. because  the 


work  Itself  was  dangerous  when  done  in 
that  way,  and,  as  the  Jury  might  have  found, 
the  injury  to  Griffin  was  but  the  natural  and 
probable  consequence  of  such  negligence.  In 
other  words,  the  strain  of  the  heavy  load  put 
upon  Griffin  by  the  foreman  caused,  his  foot 
to  turn  upon  the  ground.  Nothing  that  Grlf- 
fln did  caused  it 

In  Bolen-Damall  Goal  Oo.  v.  Rogers,  oy 
Ark.  254,  138  S.  W.  466,  the  company  left  a 
hole  in  the  street  Into  which  Mrs.  Bogers 
by  inadvertence  fell.  The  negligence  of  the 
company  was  the  direct  and  proximate  cause 
of  the  injury. 

In  the  case  of  Railway  Co.  v.  Hlgglns,  63 
Ark.  4S8,  14  S.  W.  663,  upon  whi(^  appellee 
relies,  Hlgglns  was  a  brakeman  and  was  di- 
rected by  the  conductor  to  make  couplings 
between  cars  whose  drawheads  were  known 
to  the  conductor  to  be  wholly  defective.  This 
defective  condition  was  unknown  to  Hlgglns 
until  he  attempted  to  make  the  coupling.  The 
defective  drawhead  was  the  proximate  cause 
of  the  injury.  There  was  no  issue  as  to  the 
negligence  of  the  railway  company  being  the 
proximate  cause  of  the  injury.  The  liability 
of  the  railway  company  turned  upon  the  is- 
sue as  to  whether  or  not  Hlgglns  was  guilty 
of  contributory  negligence,  and  the  fitcts 
showed  that  he  was  confronted  with  an  emer- 
gency in  which  he  had  to  determine  on  the 
instant  whether  he  could  make  the  coupling 
with  the  strai^t  link  that  was  in  the  box 
car  which  the  conductor  had  ordered  coupled 
onto  the  caboose.  The  effect  of  the  holding 
in  that  case  was  that  the  railway  company 
could  not  escape  lability  for  its  negligence 
on  account  of  the  alleged  contributory  negli- 
gence of  Hlgglns,  because  the  Jory  were  war» 
ranted  tn  finding  nnder  the  evidence  tbat 
Hlgglns  was  not  gnllty  of  contributory  neg- 
ligence. The  issues  and  facts  were  entirely 
different  firom  those  in  the  case  at  bar. 

So  other  authorities  upon  which  appellee 
relies  are  readily  distinguished,  from  thb 
present  case. 

The  court  upon  the  undlspmted  •  facts, 
should  have  given. appellant^s  prayer  asking 
a  directed  verdict  In  its  favlor ;'  and  lor  this 
error  the  Jndgmoit  is  reversed,  and  the  eause 
will  be  dismissed. 


CliBMSNTS  V.  W.  O.  KNIOHT  &  CO. 
(No.  210.) 

(Supreme  Court  of  Arkansas.    Oct  23,  1916.). 

1.  Appeal  and  Erbob  4=»874(5)— Objection 

AKD  BXCBFTION  TO  ObDEB  AS  APPEAL. 

Defendant's  objection  and  exception  to  the 
order  of  the  drcnit  court  overruling  his  motion 
for  new  trial  after  setting  aside  verdict  for 
him  was  tantamount  to  aa  appeal  from  the 
order  setting  aside  the  verdict  and  granting 
plalntiif  new  trial. 

TBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  3478,  3480,  8481;  Dec.  Dig. 
«s>874(5).] 
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2.  Appeal  and  Ekbob  «s>g79(2)  —  SBmiro 
Abide  Veediot— Conflictikq  BviDBHoa  — 

DlSOBETION   or  COUBT. 

In  suit  on  a  note,  where  the  iMue  was  mj- 
ment,  and  the  evidence  thereon  was  In  conflict, 
it  could  not  be  said  that  the  trial  eoart  abused 
ita  discretion  and  thoui^tlessly  and  without  due 
consideration  set  the  verdict  for  defendant 
aaide. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Kg.  |  8871;  De<l  Dig.  «=»979(2).] 

Appeal  from  Circuit  Oonrt,  Croaa  County; 
W.  J.  Driver,  Judge. 

Suit  by  W.  C.  Knlgtat  &  Go.  against  Andy 
F.  Clements  and  others.  There  was  verdict 
for  the  named  defendant,  which  was  set 
aside  by  the  dicnit  court,  and  from  an  order 
oyemillng  his  motion  for  a  new  trial,  he  ap- 
peals. A£armed,  and  judgment  entered  for 
plaintiff. 

Appellee  (a  corporation)  instituted  this  suit 
against  the  appellant  and  M.  M.  Jennings 
and  J.  M.  Turnage.  They  alleged  that  the 
appellant  executed  his  promissory  note,  dated 
January  18,  1913,  to  his  codefendants,  agree- 
ing to  pay  them  the  sum  of  $2,064.12,  with 
interest  at  8  per  cent  from  date  until  paid, 
and  that  the  payees,  for  value  received,  in- 
dorsed and  delivered  the  note  to  the  appellee. 
It  alleged  that  the  sum  of  $1,342.10  remained 
due  and  unpaid  on  said  note,  for  which  it 
prayed  Judgment 

The  appellant  Clements  answered  and  ad- 
mitted the  execution  of  the  note  sued  on 
and  the  credit  but  denied  that  the  note  was 
indorsed  and  delivered  by  the  payees  for 
value  to  appellee.  Be  alleged  that  appellant 
executed  and  delivered  to  the  payees  a  deed 
of  trust  on  certain  real  estate  in  Tennessee 
to  secure  the  payment  of  the  note,  wliich  real 
estate  was  later  sold  under  the  power  con- 
tained in  the  deed  of  trust  and  the  note  was 
paid  in  full  from  the  proceeds  of  said  sale. 

The  cause  was  dismissed  as  to  the  payees 
Jennings  and  Turnage.  The  appellant  filed 
a  motion  for  a  continuance,  in  which  he  set 
up  that  Jennings  and  Turnage  were  material 
witnesses  in  his  behalf,  and  that  if  present 
they  would  testify  that  the  property  (men- 
tioned in  his  answer  as  included  in  the  deed 
of  trust)  was  sold  to  satisfy  said  trust  deed, 
and  that  the  proceeds  from  such  sale  were 
sufficient  to  pay  said  note.  Appellee  admit- 
ted that  the  absent  witnesses,  if  present 
would  testify  as  set  up  in  the  motion.  The 
court  thereupon  overruled  the  motion,  and 
the  cause  proceeded  to  trial  before  a  Jury. 

W.  T.  Walker  testified  on  behalf  of  the  ap- 
pellee that  he  was  secretary  and  treasurer 
of  the  appellee  corporation;  that  in  1913 
Jennings  and  Turnage,  merchants  at  Milling- 
ton,  Tenn.,  doing  business  under  the  name  of 
Turnage  Supply  Company,  owed  api>ellee  fl,- 
000  or  $8,000;  that  Turnage  an^  Jennings, 
the  payees  in  the  note,  before  its  maturity, 
Indorsed  the  note  to  the  appellee  and  secured 
credit  on  account  for  the  face  value  of  the  i 


note ;  that  the  deed  of  trust  executed  by  the 
appellant  to  secure  the  note  was  foreclosed 
November  23,  1914;  and  that  the  property 
brought  $3,300,  and  the  amount  after  paying 
expenses  incident  to  the  foreclosure,  was 
credited  on  the  note,  leaving  the  sum  of  $1,- 
217.61,  including  interest  all  of  whld)  was 
past  due  and  no  part  of  which  had  been  paid. 
The  appellant  then  Introduced  as  evidence 
the  testimony  as  set  up  In  the  motion  for  a 
continuance. 

J.  O.  HilUs  testified  in  rebuttal  that  he 
was  the  attorney  for  appellee.  He  went  to 
Wynne  and  conferred  with  the  appellant  for 
the  purpose  of  trying  to  adjust  the  account 
between  the  appellant  and  the  appellee  with- 
out suit  He  asked  appellant  if  there  was 
anything  wrong  with  the  claim ;  If  he  had 
any  set-off  or  counterclaim  of  any  kind ;  that 
appellant  said  that  he  owed  the  debt  and  had 
no  objection  to  the  account  but  did  not  have 
the  money  to  pay  it  and  wanted  time,  whldh 
appellee  granted.  Again  witness  had  con- 
sulted the  appellant  on  two  other  occasions, 
and  appellant  never  disputed  the  account  or 
the  amoimt  that  appellee  claimed  to  be  due. 
Appellant  never  suggested  in  any  way  that 
the  property  at  Mlllington,  embraced  in  the 
deed  of  trust  which  was  foreclosed,  brought 
an  amount  sufficient  to  pay  the  note,  and 
never  intimated  that  he  ever  thought  that 
the  note  was  paid. 

On  cross-examination,  the  witness  stated 
that  he  first  saw  appellant  in  the  summer  of 
1914  in  the  otOce  of  J.  O.  Brookfleld,  In 
Wynne;  that  appellant  had  never  paid  any- 
thing on  the  amount  claimed  to  be  due.  Wit- 
ness went  over  the  whole  matter  with  appel- 
lant, and  be  knew  exactly  what  was  claimed 
on  the  note.  Witness  knew  that  one  Mr. 
Harrow  bought  the  property  at  Mlllington 
for  $3,300  because  witness  saw  the  check  and 
examined  the  books  of  the  appdlee.  He  was 
the  attorney  for  the  appellee  only  in  the 
present  case ;  had  no  connection  with  the  ap- 
pellee's office. 

Witness  Brookfleld  testified  on  behalf  of 
the  appellant  that  the  appellant  came  into 
his  office  on  the  1st  of  January,  1915 ;  tliat 
he  did  not  know  him  until  that  time. 

The  Jury  returned  a  verdict  in  favor  of  the 
appellant  The  court  set  aside  the  verdict 
The  appellant  moved  also  for  a  new  trlaL 
The  court  overruled  the  motion,  continued 
the  cause,  and  set  the  same  for  trial  on  the 
first  day  of  the  next  term  of  court  The  ap- 
pellant excepted  to  the  court's  order  overrul- 
ing his  motion  for  a  new  trial,  and  prose- 
eutes  this  api)eaL 

J.  O.  Brookfleld,  of  Wjmne,  for  «pp«AIant 
J.  O.  HUlis  and  L.  O.  Going,  both  of  Mem- 
phis, l>enn.,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above),  [t]  The  appellant's  objectton  and 
exception  was  tantamount  to  as  appeal' frwn 
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rder  of  the  court  setting  aside  the  ver- 
and   eraxtting  the  appellee  a  new  trlaL 

Xbe  court  did  not  abuse  Its  discretion 
'anting  the  appellee  a  new  trial.  There 
a  decided  conflict  In  the  evidence  as  to 
Iter  or  not  the  note  had  been  paid. 
Ltnesses  on  behalf  of  the  appellant  testl- 
that  tlie  property  Included  In  the  deed 
•list  given  to  secure  the  note  In  suit  was 

for  an  amount  sufficient  to  pay  the  note 
ill,  but,  on  the  other  hand,  a  witness  for 
appellee  testified  that,  although  the  prop- 
was  sold.  It  did  not  bring  a  sufficient 
'unt  to  pay  the  note.  The  court  doubtless 
;luded  that  the  testimony  on  behalf  of  the 
ellee  was  of  greater  weight  than  the  tes- 
ony  on  behalf  of  apiiellant,  and  that  the 
aict  of  the  jury  was  therefore  contrary  to 

preponderance  of  the  evidence.  " 

a  several  recent  cases  we  have  held  that: 
^here  there  is  substantial  or  decided  con- 
:  in  the  evidence,  this  court  will  leave  the 
stion    of  determining  the  preponderance  of 

evidence  to  the  trial  court,  and  will  not 
turb  or  overrule  the  same."  Taylor  v.  Grant 
mber  Co.,  94  Ark.  666,  127  8.  W.  962:  Black- 
od  V.  Bads,  98  Ark.  804,  136  S.  W.  922; 
DonneU  v.  St.  L.  S.  W.  Ky.  Co.,  98  Ark.  334. 
)  S.  W.  925:  Mcllroy  v.  Ark.  Valley  Trust 
.,  100  Ark.  S96-699,  141  S.  W.  19& 

The  trial  court  was  Justified  In  conclodlng 
at  the  verdict  of  the  Jury  was  not  sustain- 
by  a  clear  preponderance  of  the  evidence, 
ence  it  cannot  be  said  that  the  trial  court 
oughUessly  and  without  due  conaideratlon 
t  the  verdict  aside. 

The  Judgment  of  the  ctrcnit  court  is  thei^ 
>re  affirmed,  and  Judgment  will  be  entered 
ere  in  favor  of  the  appellee  in  the  sum  of 
1,342.10,  with  interest  at  6  per  cent  from 
le  18th  day  of  January,  1913. 


RBINMAN  et  aL  v.  WORLBT.    (No.  ZOtt) 
Supreme  Court  of  Arkansas.     Oct.  "23,  1916.) 
..  Pbinoipal  and  Agent  «s>190(3)— AaxHT'a 

TOBT— SUFFICIENOT  OF  EVIDBROS. 

In  action  for  value  of  a  cow,  evidence  that 
lefendants'  agent  beat  the  cow  and  caused  her 
leath  held  sufflcient  to  sustain  verdict  for  plain- 
tifC. 

[Ed.  Mote.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S  720 ;   Dec.  Dig.  «s»190(8).] 

2.  WnwMSKs  «=9317(8) — Cbbdibilitt  —  Difl- 
BEOABD  or  Testimont  roB  Fai^itt— lH> 

STBUOTION, 

The  instruction  that,  if  the  jury  believed 
any  witness  had  testified  falsely  to  any  material 
fact,  they  could  dlsr^ard  the  testimony  alto- 
gether, or  accept  such  of  it  as  they  believed  to 
be  true,  and  disregard  such  as  they  believed  to 
be  false,  was  open  to  the  objections  that  it  omit- 
ted the  word  "wilfully"  and  permitted  the  Jury 
to  reject  ilie  testimony  of  the  witness  simply 
because  some  material  portion  of  it  was  untrue, 
and  that  it  permitted  them  to  discard  all  the 
tcstimoDT  of  the  witness,  even  that  part  which 
they  might  believe  to  be  true. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  1082 ;    Dec.  Dig.  <8=>317(3).] 


8.  Affbai.  and  Ebbob  «=s2S1(9)— Rksbbva- 
now  of  Obouiids  of  Rkvibw— Objiotions 
TO  Irstbtictiok. 
In  the  absence  of  specific  objections  to  an 
instruction,  as  to  crediDllity  of  witnesses  testi- 
fying falsely  to  a  material  fact,  the  error  in  the 
instruction  did  not  call  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <8=»231(9).] 

4.  AwiitAM  «=>9ft— Dbiviwo  Cow  fbom  Pas- 
TtJBE  —  Liability  fob  TJbb   of  Excebsivb 
Fobob. 
Defendants  had  no  right  to  resort  to  exces- 
sive force  or  means  in  driving  trespassing  cat- 
tle from  their  pasture,  which  was  not  inclosed 
with  a  lawful  fence,  and  were  liable  for  killing 
a  cow  in  so  doing,  though  the  injury  was  not 
wantonly  or  malidously  Inflicted. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  f§  37&-379;    Deo.  Dig.  «s>96.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Thos.  0.  Trimble,  Judge  on  Exchange. 

Action  by  Mfb.  Mary  Worley  against  L. 
Relnman  and  another.  From  a  Judgment  fbr 
plaintiff,  defendants  appeaL  Judgment  af- 
firmed. 

Mehaffy,  Reld  ft  Mehafty,  of  little  Rpck, 
for  appellants.  !>.  O.  Maloney,  of  little 
Rock,  for  appellee. 

McCTTIiLOCH,  Q.  J.  Tbia  is  an  action  in- 
stituted by  Mrs.  Mary  Worley  against  the 
defendants,  Relnman  ft  Wolfort,  to  recover 
the  value  of  a  cow  whose  death  Is  alleged 
to  have  been  caused  by  the  wrongful  act  of 
defendants'  agent.  The  Jury  returned  a  ver- 
dict in  favor  of  the  plaintiff,  and  defend- 
ants have  appealed. 

Defendants  operate  a  livery  stable  in  Little 
Rock,  and  maintain  a  pasture  In  Argenta  for 
the  purpose  of  pasturing  mules.  The  pas- 
ture is  located  on  the  bank  of  the  Arkansas 
river,  and  Is  fenced  on  three  sides.  Q^ie 
fences  running  at  right  angles  with  the  river 
are  built  up  to  the  high-water  mark,  but  there 
is  no  fence  along  the  river  bank,  and  when 
the  water  is  low  there  is  a  space  between  the 
ends  of  the  fences  and  the  river.  There  Is, 
according  to  the  testimony  of  the  witnesses, 
a  space  of  46  feet,  and  cows  which  run  at 
large  can  easily  go  around  the  ends  of  the 
fences  and  thus  enter  the  pasture.  It  ap- 
pears from  the  testimony  that  plaintiff  owned 
cows  which  ran  at  large  and  often  got  Into 
this  pasture.  Defendants  had  a  man  who 
looked  after  the  pasture  for  them,  and  the 
testimony  shows  that  whm  be  came  there  to 
look  after  the  mules  from  time  to  time  he 
would  run  the  cows  out  Testimony  was 
admitted,  without  objection,  to  the  effect 
that  this  man  on  other  occasions  besides  the 
one  now  under  investigation  ran  the  cows 
out  and  beat  them. 

Plaintiff's  cow  was  in  good  order,  and  was 
turned  out  during  the  forenoon  after  hav- 
ing been  milked.  She  was  heavy  with  calf, 
and  was  next  seen  during  the  afternoon 
standing  near  the  river  bank  and  was  giving 
birth  to  the  calf.    One  witness  testified  that 
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be  saw  the  cow  driven  out  of  the  pasture, 
and  that  the  head  of  the  calf  was  hanging 
out  at  that  time.  The  calf  died,  and  the  cow 
was  driven  up  to  plaintiff's  honse,  where 
uhe  died  in  a  short  time.  Numerous  wit- 
nesses testified  that  the  cow  bad  been  badly 
beaten,  and  that  there  were  stripes,  knots, 
and  scars  about  her  body,  indicating  that 
she  bad  been  recently  beaten  with  a  whip 
or  pole.  Defendants'  agent  in  charge  of  the 
pasture  admitted  that  be  was  there  that 
afternoon  and  drove  the  cattle  out  of  the 
pasture,  but  be  denied  that  be  whipped  any 
of  tbem,  or  that  he  drove  this  particular 
cow.  He  said  he  observed  this  cow  there 
near  the  edge  of  the  pasture  in  the  act  of 
giving  birth  to  tlie  calf,  and  that  he  made  In- 
quiry about  the  ownership. 

[1]  The  case  was  submitted  to  the  jury 
on  the  Issue  whether  or  not  tbe  death  of  the 
cow  was  caused  by  the  willful  act  of  defend- 
ants' agent,  and  tbe  verdict  of  tbe  Jury  set- 
tled that  issue  In  plaintiff's  favor.  While 
tbe  evidence  is  largely  circumstantial,  we 
are  of  the  opinion  that  it  Is  sufficient  to  sus- 
tain the  verdict  There  Is  abundant  testi- 
mony to  warrant  a  finding  that  the  cow  was 
badly  beaten,  to  the  extent  that  tbe  Inference 
might  have  been  drawn  tbat  this  caused  her 
death.  No  otber  person  was  seen  there  at 
tbe  pasture  driving  tbe  cows,  but,  on  the 
other  hand,  defendants'  a^ent  admits  that  be 
was  there  and  drove  the  otber  cows  out  of 
the  pasture.  We  think  the  Jury  were  war- 
ranted, from  all  tbe  circumstances,  in  con- 
cluding that  defendants'  agent  beat  tbe  cow 
and  caused  her  death. 

Tbe  court  gave  tbe  following  Instruction 
on  Its  own  motion: 

."Gentlemen  of  tbe  jury,  you  have  heard  the 
statements  and  facts  connected  with  this  case. 
Q^he  plaintiff  sues  the  defendants  for  willfully 
killing  a  cow,  and  asks  for  damages  In  the  sum 
of  $100.  The  burden  of  proof  is  upon  the  plain- 
tiff to  make  out  its  case  by  a  tair  preponderance 
of  the  evidence.  If  the  defendants'  acent  who 
had  charge  of  the  property  upon  which  this 
cow  was  found  willfully  killed  tiie  cow,  then  it 
would  be  vour  duty  to  find  for  the  plaintiff.  If 
you  find  for  the  plaintiff,  you  will  assess  her 
damages  at  such  sum  as  you  believe  has  been 

8 roved  b^  the  evidence  you  have  heard.  If  yon 
on't  believe  that  the  plaintiff  has  made  oat  a 
case  by  a  preponderance  of  the  evidence,  then  it 
will  be  your  duty  to  find  for  the  defendant.  In 
other  words,  gentlemen  of  the  jury,  the  court 
has  nothing  to  do  with  the  evidence  in  this  case. 
The  court  gives  you  the  law  on  every  phase  of 
the  case,  and  you  are  simply  to  apply  the  evi- 
dence to  the  law.  If  you  believe  any  witness 
has  testified  falsely  to  any  material  fact,  you 
can  disregard  that  testimony  altogether,  or  you 
can  accept  such  of  his  testimony  as  you  beheve 
to  be  true,  and  disregard  such  as  you  believe  to 
be  false.  If  you  find  for  the  plaintiff,  you  will 
find:  'We,  the  jury,  find  for  the  plaintiff,  and 
assess  her  damages  at  such  an  amount  as  yon 
think  will  Justify  yon  In  doing  so.'    If  you  find 


for  the  deftodant,  you  win  say:  *We^  tbe  Jury, 
find  for  the  defendant.'  Yon  may  rrare,  gentle- 
men." 

The  record  recites  tbat  defendants  saved 
exceptions  to  "the  action  of  the  court  In  giv- 
ing the  above  Instruction,  and  each  paragraph 
thereof."  The  following  portion  of  tbe  In- 
struction is  urged  as  reversible  error: 

"If  you  believe  anv  witness  has  testified  false- 
ly to  any  material  fact,  you  can  disregard  that 
testimony  altogether,  or  yon  can  accept  snch  of 
his  testimony  as  you  believe  to  be  tme,  and  dis- 
regard such  as  you  believe  to  b«  false." 

[2,  3]  It  is  contended  tbat  this  part  0(f  the 
Instruction  is  erroneous  in  two  partlcniara. 
vie. :  First,  that  It  omits  the  word  "wiUfol- 
ly"  and  permits  the  Jnty  to  reject  tbe  testi- 
mony of  a  witness  simply  l>ecanse  aonw  ma- 
terial portion  of  It  Is  found  to  be  nntme; 
and,  second,  that  it  permits  tbe  Jury  to  dis- 
card all  of  the  testimony  of  tbe  witness,  even 
that  part  which  the  Jury  might  believe  to 
t>e  true.  The  instruction  Is,  indeed,  open  to 
those  objections,  but  tbey  ought  to  have 
pointed  out  spedflcally  so  that  the  objections 
could  have  beoi  obviated.  Bvldently  the 
court  meant  to  tell  tbe  Jury  tbat  It  was  with- 
in their  province  to  discard  tbe  testimony 
of  a  witness  found  to  have  willfully  made 
false  statements,  but  that  tbey  should  ac- 
cept that  part  of  his  testimony  which  they  be- 
lieved to  be  true.  In  the  absence  of  specific 
objections  to  the  instructions  on  those 
grounds,  the  error  does  not  call  for  a  rever- 
sal. Bruder  v.  State,  110  Ark.  402,  161  S. 
W.  1067. 

[4]  Tbe  coQit  refused  to  give  tbe  follow- 
ing Instruction  requested  by  defendants: 

"(4)  You  are  instructed  that  if  yon  find  from 
the  evidence  in  this  case  that  tbe  plaintiff's  cow 
was  on  the  land  of  the  defendant  without  per- 
mission from  the  defendant,  it  was  a  trespasser, 
and  the  defendant  owed  it  no  duty,  except  to 
refrain  from  wantonly  or  maliciou^  injaring 
it  You  are  further  instructed  that  the  defend- 
ant had  a  right  to  drive  the  cow  from  its  prem- 
ises, using  any  reasonable  means." 

It  was  not  shown  that  the  pasture  was 
enclosed  with  a  lawful  fence.  In  fact  the 
proof  is  that  the  fences  did  not  extend  to 
the  river  so  as  to  prevent  stock  from  enter- 
ing. Defendant  had  no  right  to  resort  to  ex- 
cessive force  or  means  in  driving  trespassing 
cattle  from  the  pasture,  and  the  requested 
instruction  was  erroneous  in  telling  the  Jury 
that  there  was  no  liability  for  the  damage 
unless  the  injury  was  wantonly  or  malicious- 
ly inflicted.  Bennefleld  r.  State,  82  Ark.  385, 
35  S.  W.  790. 

The  Instruction  given  by  the  court  was  as 
favorable  to  defendants  as  they  were  entitled 
to.  We  need  not  determine  whether  or  not 
the  criminal  statute  (Klrby's  Digest.  |  18939- 
applies  to  civil  actions  for  damagaa. 

Judgment  affirmed. 
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ST.  LOOTS,  I.  M.  &  S.  RT.  CO.  v.  OnNNINQ- 
HAM  COMMISSION  CO.    (No.  214.) 

<Sapreme  Court  of  Arkansaa.     Oct  28,  1816.) 

1.  Caskikss  «=9l77(3)— Cabsiaoe  or  Goods— 
Intebbtatb  Shiphknt— Liabilitt. 

An  initial  carrier,  issuing  its  bill  of  lading 
for  an  interstate  shipment  of  goods,  becomes  lia- 
ble to  the  lawful  holder  of  the  bill  of  lading  for 
damage  to  the  shipment,  caused  by  it  or  any  con- 
necting carrier  over  whose  lines  the  shipment 
passes  before  reaching  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  779-789;   Dec.  Dig.  «=»177(3).) 

2.  GABBrEBs  9=>185(1)— Casbiaob  or  Goods— 
Peesdjiption. 

The  receipt  of  goods  in  a  damaged  condition 
raises  a  presumption  of  the  delivering  carrier's 
negligence. 

[Ed.  Note.— For  other  cases,  aee  Carrien, 
Cent.  Dig.  §{  835-844 ;  Dec.  Dig.  «=>185(1).] 

8.  Cabbikbs  «s>132  —  Oabbiaok  or  Goods  — 

BUBDEN  OF  PBOQF. 

In  action  against  carrier,  upon  proof  of  re- 
ceipt by  carrier  of  goods  in  good  condition,  issu- 
ance of  bill  of  lading  therefor,  and  subsequent 
damaged  condition,  the  burden  was  upon  the  car- 
rier to  show  the  transit  of  the  goods  had  termi- 
nated prior  to  the  damage  complained  of. 

[Kd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Si  578-682,  605;  Dec.  Dig.  <S=>132.] 

4.  Appeai.  AMD  Ekbob  ^s>10S2(8)— Habmuss 

EbBOB— lNC03U>ETENT  BTIDBHCK. 

Where  appellee  was  entitled  to  reeover  under 
undisputed  competent  evidence,  the  admission  of 
other  evidence,  even  if  incompetent,  waa  not 
prejudicial  to  appellant 

[Ed.  Note. — B^or  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  i  4177 ;  Dec.  Dig.  «=>1052(8).] 

Appeal  from  Circnit  Court,  Pulaski  Comi- 
ty; G.  W.  Hendricks,  Judge. 

Action  by  the  Cunningham  Commissloo 
Company  against  the  St  Louis,  lion  Moun- 
tain &  Southern  Railway  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

B.  B.  Klnsnorthy  and  W.  G.  Rlddick,  both 
of  little  Rock,  for  appellant  Chas.  Jacob- 
son,  of  Little  Rock,  for  appellee. 

HART,  J.  Appellee  sned  appellant  to  re> 
cover  damages  to  two  cars  of  chops  shipped 
over  the  letter's  line  of  railroad  from  Little 
Rock,  Ark.,  to  Corpus  Christ!,  Tex.  The  ma- 
terial facts  are  as  follows:  Appellee,  Cunning- 
ham Commission  Company,  is  a  domestic  cor- 
poration engaged  in  selling  grain  by  wholesale 
at  Little  Rock,  Ark.  In  November,  1911,  ap- 
pellee received  an  order  to  ship  two  cars  of 
chops  to  Corpus  Chrlstl,  Tex.  The  order  was 
accepted,  and  the  two  cars  were  delivered  to 
appellant  for  shipment  over  its  line  of  rail- 
road. The  cars  were  consigned  to  shippers' 
order  and  drafts  attached  to  the  bills  of  lad- 
ing. The  two  cars  were  shipped,  respective- 
ly, November  20  and  22,  1911.  Both  cars 
were  consigned  to  M.  Bennett  Grain  Com- 
pany, Corpus  Chrlstl,  Tex.,  with  directions  to 
notify  Taylor  Grain  &  Hay  Company  of  the 
same  place.    Appellant  Issued  its  bill  of  lad- 


ing to  appellee,  and  the  latter  paid  the 
freight  on  the  shipment  The  shipment  was 
carried  over  appellant's  line  of  railroad  and 
its  connecting  carriers  in  order  to  reach  its 
destination.  The  agent  for  the  terminal  car- 
rier testified  that  both  cars,  according  to  his 
recollection,  arrived  at  destination  about  the 
last  of  November,  1911;  that  Taylor  Grain 
&  Hay  Company  was  notified  of  Its  arrival; 
that  said  company  would  not  receive  the 
cars  until  it  was  allowed  to  Inspect  same; 
that  after  an  examination  of  the  cars  was  al- 
lowed and  made.  It  refused  to  receive  same  on 
the  ground  that  the  grain  had  become  wet  and 
damaged.  The  agent  stated  that  one  of  the 
cars  had  a  leaky  roof;  that  one  of  the  cars 
was  shipped  back  to  Little  Rock.  The  of- 
ficers of  appellee  testified  that  they  sent  the 
bill  of  lading,  with  draft  attadied,  to  the 
consignee  for  each  of  the  two  cars,  and  that 
the  consignee  refused  to  take  up  the  drafts 
on  the  ground  that  the  chops  were  damaged 
In  transit;  that  they  took  the  matter  up 
with  Mr.  Fullen wider,  the  freight  claim 
agent  of  appellant,  with  whom  they  had  tak- 
en np  dozens  of  snch  claims  before;  that  It 
was  finally  agreed  between  them  that  the 
claim  would  be  settled;  that  according  to 
the  agreement,  the  consignee  received  one 
car,  with  a  reductl<m  of  $100 ;  that  pursuant 
to  the  direction  of  Fullenwlder  the  other  car 
was  shipped  back  to  Little  Rock,  and  deliv- 
ered to  appellee  to  be  sold  to  the  best  ad- 
vantage; that  Fullenwlder  expressly  agreed 
to. pay  appellee  the  damages  sustained  by 
It.  They  also  testified  that  an  examination 
of  the  car  when  It  was  returned  to  little 
Rock  showed  that  It  had  holes  in  it,  and  that 
the  chops  had  been  damaged  by  rain  leaking 
in  on  the  chops.  They  also  testified  to  the 
amount  of  the  damages.  The  car  was  ship- 
ped back  to  Little  Rock  during  the  first 
part  of  January,  1912.  The  case  was  tried 
before  the  circuit  judge  sitting  as  a  jury. 
From  a  judgment  in  favor  of  appellee,  appel- 
lant prosecutes  this  appeal. 

Counsel  for  appellant  urge  that  the  evi- 
dence is  not  legally  sufficient  to  sustain  the 
finding  of  the  court.  The  damage  to  the 
chops  and  the  amount  thereof  was  shown  by 
evidence,  which  was  not  disputed.  The  rec- 
ord also  shows  that  appellee  shipped  two 
cars  of  chDps  over  appellant's  line  of  road 
from  Little  Rock,  Ark.,  to  Corpus  Chrlstl, 
Tex.,  consigned  to  M.  Bennett  Grain  Com- 
pany, with  directions  to  notify  Taylor  Grain 
&  Hay  Company.  The  chops  were  carried 
over  connecting  lines  of  appellant  to  reach 
their  destlnaticm.  Subsequently  one  of  the 
cars  was  shipped  back  to  Little  Rock  under 
the  direction  of  appellant's  freight  claim 
agent.  The  chops  were  delivered  to  appellant 
In  good  condition  and  were  damaged  when  It 
was  returned  to  little  Rock. 

[1]  The  shipment  was  an  Interstate  one. 
Appellant  was  the  initial  carrier,  and  issued 
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Its  bill  of  lading  for  the  chops  consigned  to 
Corpus  ChrlstL  It  thereby  became  liable  to 
the  lawful  holder  of  the  bill  of  lading  for  any 
damage  to  the  chops  caused  by  It  or  any 
connecting  carrier  over  whose  line  It  passed 
before  It  reached  its  destination.  K.  C.  So. 
Ry.  Co.  V.  Mlxon,  107  Ark.  48,  164  S.  W. 
205,  Ann.  Gas.  19140,  1247.  So  If  the  com 
was  damaged  while  en  route  to  Corpus 
ChristI,  appellant  is  liable. 

[2]  Again  the  undisputed  testimony  shows 
that  one  of  the  cars  of  chops  was  shipped 
back  to  Little  Rock  and  redelivered  to  appel- 
lee, and  that  it  was  in  a  damaged  condition 
when  appellee  received  it.  So  If  the  chops 
were  damaged  between  Corpus  Chrlstl  and 
Little  Rock  on  the  return  trip,  appellant  is 
liable,  because  in  the  absence  of  proof  the 
law  presumes  that  the  damage  occurred  on 
account  of  the  negligence  of  the  delivering 
carrier.  St.  K,  I.  M.  &  S.  Ry.  Co.  v.  Hudglns 
Produce  Co.,  118  Ark.  S98,  177  S.  W.  400; 
St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Home  Oil  &  Man- 
ufacturing Co.,  122  Ark.  201,  183  S.  Wi.  176. 

[3]  But  it  is  Insisted  by  counsel  for  ap- 
pellant that  the  damage  might  have  occur- 
red at  Corpus  Chrlstl  through  the  negligence 
of  the  consignee.  The  station  agent  of  the 
terminal  carrier  testified  that  the  consignee 
refused  to  receive  the  com  because  it  was  in 
a  damaged  condition,  and  said  he  did  not 
have  any  personal  recollection  as  to  whether 
or  not  the  com  was  In  a  damaged  condi- 
tion when  it  arrived  at  Corpus  ChrlstL  The 
burden  was  upon  the  appellant  to  show  that 
the  transit  of  the  com  had  terminated,  and 
that  the  loss  or  damage  occurred  because  of 
the  negligence  of  consignee  in  falling  to  re- 
ceive and  unload  the  corn  after  it  arrived  at 
destination.  While  the  burden  was  upon  ap- 
pellee to  make  out  Its  cause  of  action,  when 
It  was  once  shown  that  appellant  received 
the  com  in  good  condition  and  Issued  Its  bUl 
of  lading  for  the  corn  consigned  to  some  per- 
son at  Corpus  Chrlatl,  the  relation  of  com- 
mon carrier  was  shown,  and  the  burden  was 
shifted  to  appellant  to  show  that  at  the  time 
of  loss  its  liability  as  such  common  carrier 
had  terminated.  Peoria  &  Pekln  Union  Rail- 
way Co.  T.  United  States  Rolling  Stock  Co., 
136  ni.  643,  27  N.  R  69,  29  Am.  St.  Rep. 
348.  No  evidence  was  introduced  by  appel- 
lant on  this  question.  Hence  under  the  un- 
disputed evidence  the  court  was  warranted 
In  finding  for  appellee. 

[4]  Counsel  for  appellant  also  insists  that 
there  is  no  competent  testimony  to  show  that 
FuUenwider  had  authority  to  settle  this 
claim,  and  that  the  court  erred  In  admitting 
testimony  to  the  effect  that  FuUenwider  had 
agreed  to  settle  the  dalm.  It  is  also  claimed 
that  the  court  erred  in  admitting  other  testi- 
mony. Having  reached  thfe  conclusion  that 
the  appellee  is  entitled  to  recover  under  the 
undisputed  evidence,  it  is  unnecessary  to 
consider  these  assignments  of  error.     For 


if  the  aivellee  was  entitled  to  recover  nnder 
the  undisputed  evidence,  which  is  competent, 
appellant  could  not  have  been  prejudiced  by 
the  admission  of  other  evidence,  even  if  In- 
competent. 
The  Judgment  will  therefore  be  affirmed. 


McOALL  T.  NORTH  PINE  BLUFF  RBAT/TY 

CO.    (No.  20t) 
(Supreme  Court  of  Arkansas.     Oct  23,  191&> 

1.  Pleadhto  4=3262(2)— AuENDicKirT  to  (Com- 
plaint AfTEB  Deuurseh— Defendant's  Du- 

TT  TO  DxmTB  OB  AnSWEB. 
Where  amendment  to  the  complaint  was  filed 
after  defendant's  demurrer  thereto,  it  was  de- 
fendant's duty  to  plead  to  the  amended  complaint 
either  by  demurrer  or  answer,  since  the  filing  of 
the  amendment  to  the  ori^nal  complaint  was  a 
confession  of  its  insufficiency,  and  disposed  of 
the  demurrer  so  far  as  it  concerned  the  original 
complaint 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  737%;  Dec.  Dig.  «=262(2).l 

2.  Pleading  iS=252(2)— Amendment  of  Com- 
plaint AJTEB  DEMUBBEB — DUTT  OF  DEFEND- 
ANT TO  Plead  ob  Show  Cause  fob  Eztbr- 

BION. 

Where  defendant  demurred  to  the  complaint 
and  plaintlfF  thereafter  amended,  defendant  bad 
to  take  notice  of  the  fact  that  the  amendment 
had  been  filed  to  perfect  plaintiff's  statement  of 
his  cause  of  action,  and  the  duty  rested  on  de- 
fendant then  to  plead  to  the  amended  complaint 
or  to  show  cause  for  extension  of  time. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  737%;  Dec.  Dig.  «=>^2(2).] 

8.  Pleadiso  iS=>85(2)  —  Fiuno  Answeb  out 

OF  Time— Dibobetion  of  Oottbh. 
Whether  the  trial  court  would  allow  defend- 
ant to  file  bis  answer  out  of  time  was  a  matter 
of  discretion  with  the  court 

[Ed.  Note.— For  other  cases,  see  Pleading, 
C!ent  Dig.  {  176 ;  Dec.  Dig.  <8=986(2).] 

4.  Bjeotmxnt  «=s>&4  —  OoKPLAnra  —  ICispbi- 

BION  IN  DeSCBIPTION. 

In  an  action  to  recover  possession  of  land, 
where  the  complaint  described  the  land  owned 
by  plaintiff  as  "all  of  the  Spanish  survey  No. 
2426,"  whereas  the  aUegation  concerning  Ae 
particular  portion  of  the  land  of  which  defend- 
ant was  alleged  to  be  in  possession  described  it 
as  part  of  "private  survey  No.  2426,"  such  com- 
plaint was  not  insufficient  as  describing  the  land 
in  defendant's  possession  as  not  part  of  the  lands 
owned  by  plaintiff;  it  being  obvious  that  the  un- 
like descriptive  words  were  used  as  meaning  the 
same  thing. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  {1168-164;  Dec.  Dig.  «=364;  Plead- 
ing, Cent  Dig.  |  64] 

5.  Evidence  ®=9l0(5)  —  Judicial  Notiok  — 
Shiftino  of  Riveb  Objjxvzl. 

The  court  may  take  Judicial  notice  of  the 
shifting  of  the  channel  of  the  Arkansas  river, 
and  that  it  washes  away  land  on  one  side  and 
forms  accretions  on  the  other,  and  might  also 
take  notice  of  a  great  convulsion  whereby  the 
channel  broke  through  and  left  natural- objects 
on  one  side  theretofore  located  on 'the  other  side. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  IS;   Dec.  Dig.  «s>10(5).] 

6.  Evidence  «=i>10(6)— Judicial  Nono»— Ebr- 

CB0ACHMENT8  OF  RlVEB  OR  LANDB. 

In  an  action  to  recover  possession  of  land, 
the  court  will  not  take  judicial  notice  of  the  ex- 
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tent  of  the  aicroacbments  of  tbe  Arkansas  river 
upon  lands  adjoining  it,  to  determine,  without 
the  aid  of  extrinsic  eyidence,  bow  far  such  en- 
croachments have  cut  away  particular  tracts, 
which  must  necessarily  be  left  to  the  proof. 

[Ed.  Note.— For  other  cases,  see  BMdencflt 
Cent.  Dig.  I  13;   Dec  Dig.  <8=»10(5).] 

Appeal  from  Clrcnlt  Court,  Jefferson  Conn- 
ty;   W.  B.  Sorrella,  Judge. 

Action  by  tbe  North  i:>ine  Bluff  Realty  Com- 
pany against  W.  A.  McCall.  From  a  judg- 
ment for  plaintiff  by  default,  defendant  ap- 
peals.   Affirmed. 

B.  U  Floyd  and  J.  P.  Kerby,  both  of  Little 
Rock,  for  appellant.  Danaher  &  Danaber, 
of  Pine  Bluff,  for  appellee. 

Mcculloch,  O.  J.  This  la  an  appeal 
from  a  judgment  by  default  in  an  action  to 
recover  possession  of  certain  land.  Appellee 
(plalntlfr  below)  alleged  in  its  original  com- 
plaint that  It  was  the  owner  of  a  large  tract 
of  land,  describing  it,  known  as  Boyd's  plan- 
tation, situated  across  the  river  from  the 
city  of  Pine  Blufl,  and  that  appellant  was 
wrongfully  in  possession  of  a  portion  of  It, 
which  is  described  in  the  complaint  and  al- 
leged to  contain  40  acres.  Appellee  did  not, 
in  the  complaint,  deraign  title  back  to  the 
United  States  government,  but  began  its 
chain  of  title  with  a  commissioner's  deed 
executed  In  the  year  1903. 

The  action  was  commenced  on  May  31', 
1915,  and  on  June  4th  appellant  appeared  and 
filed  a  demurrer  on  the  ground  that  the  com- 
plaint did  not  show  on  Its  face  that  plaintiff 
had  title  to  the  land  in  controversy  nor  that 
the  lands  In  controversy  are  Included  in  the 
lands  to  which  the  plaintiff  claims  title.  No 
action  was  taken  by  the  court  on  the  demur- 
rer, but  on  June  7,  1915,  appellee  filed  an 
amendment  to  the  complaint.  The  complaint, 
as  thus  amended,  stlU  failed  to  deraign  title 
ba<^  to  tbe  government,  but  it  alleged  a  pat- 
ent by  the  United  States  to  James  Scull  In 
1828,  and  then  begun  appellee's  chain  of  title 
from  a  deed  from  Culpepper  to  Johnson  exe- 
cuted in  January,  1892.  Tbe  amendment 
also  contains  an  allegation  that  appellee  and 
its  grantors  had  been  In  open,  notorious,  ad- 
verse possession  from  the  year  1892  down  to 
July,  1914,  when  appellant  wrongfully  took 
possession  of  the  40  acres  in  controversy. 

[1]  On  October  22, 1915,  the  court  entered  a 
judgment  by  default  in  favor  of  appellee  and 
ordered  a  writ  of  possession.  The  judgment 
entry  concludes  with  a  recital  that  the  de- 
fendant tendered  an  answer  which  had  been 
mailed  to  the  «derk  of  the  court  on  September 
21,  1915,  but  that  the  court  refusea  to  allow 
it  to  be  filed.  It  is  contended  that  the  court 
abused  its  discretion  in  refusing  to  allow  the 
answer  to  be  filed,  and  in  rendering  judgment 
notwithstanding  appellant's  tender  of  his  an- 
swer. The  court  did  not  expressly  rule  on 
the  demurrer,  but  the  filing  of  the  amend- 
ment to  tbe  complaint  constituted  a  confes- 
sion of  tbe  InButttclency  of  the  original  com- 


plaint, and  thus  disposed  of  the  demurrer  so 
far  as  concerned  the  original  complaint.  Tbe 
question  then  was  whether  or  not  the  com- 
plaint as  amended  was  sufficient,  and  it  was 
tbe  duty  of  appellant  to  plead  to  tbe  amend- 
ed complaint  either  by  demurrer  or  answer. 
When  tbe  court  reconvened  at  the  October 
term,  the  court  declined  to  allow  to  be  filed 
the  answer  which  the  record  recites  had  been 
mailed  to  the  clerk  In  vacation,  and  rendered 
judgment  by  default. 

[2,  3]  We  caimot  say  that  the  court  abused 
its  discretion  in  refusing  to  permit  the  an- 
swer to  be  filed  at  that  time.  Appellant  had 
to  take  notice  of  the  fact  that  an  amendment 
to  the  complaint  had  been  filed  so  as  to  per- 
fect tbe  statement  of  appellee's  cause  of  ac- 
tion, and  tbe  duty  rested  upon  him  then  to 
plead  to  the  amended  complaint  or  to  show 
cause  for  extension  of  the  time.  The  answer 
was  not  filed  within  time,  and  it  was  a  matter 
of  discretion  with  the  court  whether  it  would 
allow  tbe  answer  filed  out  of  time.  No  excuse 
Is  shown  in  the  record  for  the  delay. 

[4]  It  is  further  insisted  that  tbe  judgment 
is  erroneous  for  the  reason  that  the  allega- 
tions of  the  complaint  are  still  insufficient. 
In  the  first  place,  the  point  is  made  that  the 
statement  in  the  complaint  describing  the 
land  owned  by  the  plaintiff  describes  it  as 
"all  of  the  Spanish  survey  No.  2426  (and 
other  lands),"  whereas  the  allegation  concern- 
ing the  particular  portion  of  the  land  of 
which  appellant  is  alleged  to  be  in  possession 
of  describes  tbe  land  as  a  part  of  "private 
survey  No.  2426."  The  contention  is  there- 
fore, that  the  land  of  which  appellant  is 
alleged  to  be  in  possession  of  is  not  part  of 
the  lands  owned  by  appellee  according  to  the 
description  in  the  complaint.  This  was,  we 
think,  an  obvious  misprision,  and  not  impor- 
tant; for  it  is  plain  that  the  descriptive 
words  "Spanish  survey  No.  2426"  and  "pri- 
vate survey  No.  2426"  were  used  as  meaning 
the  6ame  thing. 

[6,  6]  There  is  also  the  contention  that  the 
court,  in  testing  the  sufficiency  of  the  com- 
plaint, should  take  judicial  notice  of  tbe  ex- 
tent of  the  encroachments  of  the  Arkansas 
river  upon  the  body  of  land  owned  by  appel- 
lee, and  it  is  stated  here  to  l)e  a  fact  that 
the  land  charged  to  be  in  possession  of  the 
defendant  has  in  fact  been  washed  away  by 
such  encroachments,  and  that  we  should 
take  judicial  knowledge  of  this  fact  We 
held  in  Little  v.  Williams,  88  Ark.  37,  113  S. 
W.  340,  that: 

"Tbe  courts  take  judicial  cognizance  of  the 
general  system  of  government  surveys,  and  that 
lands  are  surveyed  and  platted  into  sections  and 
parts  of  sections  and  into  fractional  sections 
where  they  abut  on  streams  or  other  bodies  of 
water." 

It  has  also  been  held  that  we  should  take 
judicial  cognizance  of  the  natural  boundaries 
of  counties  and  of  municipalities.  Cox  V. 
State,  68  Ark.  462,  60  S.  W.  27;  Crow  t. 
Roane,  86  Ark.  172,  110  8.  W.  801;  McEen^ 
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sle  T.  Newton,  80  Ark.  B64.  U7  8.  W.  B68. 
We  may  also  take  jiidlclal  notice,  as  Is  so 
forcibly  argued  by  ooxinsel,  of  the  ehtttlng 
of  the  channel  of  the  Arkansas  river,  but  It 
la  quite  another  thing  to  say  that  we  ought 
to  take  notice  of  the  extent  of  the  encroach- 
ments of  the  river  upon  adjoining  lands  so 
as  to  determine,  without  the  aid  of  extrinsic 
evidence,  bow  far  such  encroachments  have 
cut  away  particular  tracts  of  land.  Tliat 
must  necessarily  be  left  to  the  proof  adduced 
In  ea(^  case,  and  Is  not  a  matter  of  which 
we  can  take  judicial  cognizance.  In  other 
words,  we  take  notice  of  the  fact  that  the 
river  frequently  changes  Its  course  and  wash- 
es away  land  on  one  side  and  forms  accre- 
tions on  the  other.  We  might  also  take  no- 
tice of  a  great  convulsion  whereby  the  chan- 
nel of  the  river  broke  through  and  left  cer- 
tain natural  objects  on  one  side  which  there- 
tofore had  been  located  on  the  other  side  of 
the  channel  of  the  river.  But,  as  before  stat- 
ed, It  Is  necessarily  a  matter  of  proof  to  de- 
termine to  what  extent  accretions  have  been 
formed.  We  have  never  had  called  to  our 
attention  a  case  where  a  court  had  taken 
judicial  knowledge  of  the  extent  of  accre- 
tions or  erosions. 

The  complaint  was  therefore  sufficient  on 
Its  face  to  warrant  the  default  Judgment 

Affirmed. 


ST.  LOUIS  SOUTHWESTERN  RT.  00.  v. 
MURPHY.     (No.  221.) 

(Supreme  Court  of  Arkansas.    Oct  23,  1016.) 

1.  Raiumads  «=3324(2)— Injukiks  at  Cboss- 

ING    OB   ON    TBACKB— CONTRIBtrrOBT   NeQU- 
QKNCK— STATCTE. 

Acts  1911,  p.  275,  commonly  known  as  the 
"lookout  statute,"  does  not  change  the  duty  of 
either  traveler  or  trespasser  to  exercise  care 
for  bis  own  safety  when  crossing  or  *hen  upon 
railroad  tracks. 

[Ed.   Note.— For  other  cases,    see   Railroads, 
Cent  Dig.  {  1021;    Dec.  Dig.  «=s324(2).]' 

2.  Railboads   <3=3338  — Injubies  on   Cboss- 
INO  AND   Tracks  —  CoNTBiBUTOBT  Nsqu- 

OENCIi— liAST    OLEAk    CHANCE. 

Contributory  negligence  on  the  part  of  a 
traveler  or  trespasser  injured  when  crossing  or 
upon  railroad  tracks  is  a  good  defense  to  his 
suit  for  damages,  unless,  notwithstanding  his 
contributory  negligence,  the  operators  of  the 
train  discover,  or  in  the  exercise  of  ordinary 
care  should  dtscover,  his  presence  and  peril  in 
time  to  avoid  injuring  him  by  the  exercise  of 
reasonable  care  after  discovery  of  such  peril. 

[Ed.   Note. — For   other  cases,   see   Railroads, 
Cent  Dig.  S{  1096-1099;  Dec.  Dig.  «=>338.] 

3.  Appeal    and    Bbbob   €=9882(12)— Invited 
Ehkob— Refusal  of  Instbuction. 

In  an  action  for  Injuries  in  a  crossing  col- 
lision with  a  switch  engine,  where  the  court 
at  the  railroad's  request,  instructed  the  jury  to 
find  for  the  road,  unless  the  engineer  and  fire- 
man saw  or  could  have  seen  the  perilous  con- 
dition of  plaintiff's  wagon  in  time  to  have  stop- 
ped the  train  and  to  have  prevented  the  collision, 
and  that  If  the  peril  was  so  discovered,  it  was 
no  defense  that  plaintiff  was  guilty  of  negllgenee 
contributing  to  his  injury,  the  road  could  not 


oomplain  of  the  action  of  the  court  in  refusing 
to  charge  on  the  qnestion  of  plaintiff's  contribu- 
tory negligence,  since,  under  the  instructions  set 
out  the  question  passed  out  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8802;  Dec.  Dig.  «=»882a2).l 

4.  TbiAL    «=>214— RXFaSAI.   TO    iNSTBUCn    ON 
iHlfATBBIAL  QcXSnON. 

In  an  action  for  injuries  at  a  crossing, 
where  both  plaintiff's  and  defendant's  instruc- 
tions predicated  the  right  of  recovery  on  the 
fact  that  plaintiff's  presence  and  peril  was  dis- 
covered, or,  by  ordinary  care,  conld  have  been 
discovered  m  time  to  have  avoided  the  accident 
by  the  exercise  of  reasonable  care,  the  court's 
refusal  to  declare  the  law  on  the  immaterial 
question  of  plaintiff's  contributory  negligence 
wss  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  480;  Dec.  Dig.  i^=>214.] 

6.  Dakaoks  «=>130(1)— Pkbsonai.  Injcsies— 

Excessive  Daxaobs. 
Where  plaintiff  testified  that  his  mule,  which 
was  killed,  was  worth  $225,  that  his  wagon, 
which  was  demolished,  cost  him  f70,  and  that 
he  incurred  a  doctor's  bill  of  $75^  and  sostained 
injury  to  his  side  and  back  which  caused  him 
much  pain  and  confined  him  to  bed  for  ten 
days,  rendering  him  unable  to  do  work  for  a 
month,  and  causing,  an  impairment  in  his 
capacity  to  labor  from  which  he  was  still  suf- 
fering to  some  extent  damages  for  $1,150  were 
not  excessive. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  $8  357,  363,  364,  366,  370;  Dec.  Dig. 

Appeal  from  Circuit  Court,  Pulaski  Couiw 
ty;  G.  W.  Hendricks,  Judge. 

Action  by  J.  W.  Murphy  against  the 
St  Louis  Southwestern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Judgment  affirmed. 

Edward  A.  Hald,  of  St  Louis,  Mo.,  and 
Bridges  &  Wotfldridge,  of  Pine  Bluff,  for  ap- 
pellant Geo.  F.  Jones  and  B.  L.  Floyd,  both 
of  Little  Bock,  for  appellee. 

SMITH,  J.  Appellee  recovered  Judgment 
for  damages  to  compensate  an  Injury  sustain- 
ed by  him  as  a  result  of  a  collision  between 
one  of  appellant's  switch  engines  and  his 
wagon  In  which  he  was  driving  at  the  time. 
The  collision  occurred  at  a  crossing  near  the 
dty  of  Argenta,  and  as  a  result  of  It  In  ad- 
dition to  his  own  injury,  one  of  appellee's 
mules  was  killed  and  the  other  was  injured 
and  his  wagon  demolished.  There  was  a 
judgment  at  the  trial  below  in  appellee's  fa- 
vor for  $1,150,  and  appellant  now  says  that 
not  only  should  no  recovery  whatever  have 
been  permitted,  bat  tliat  the  recovery  vras 
for  an  excessive  amount 

Appellant  chiefly  complains  of  the  action  of 
the  court  in  refuelng  to  charge  the  Jury  upon 
the  subject  of  appdlee's  contributory  negli- 
gence, and  sets  out  in  Its  brief  a  correct  decla> 
ration  of  the  law  on  this  subject  as  It  has 
been  announced  In  many  opinions  of  this 
court 

[1,  2]  There  is  nothing  in  Act  Na  284  ot 
the  Acts  of  1911,  page  276,  commonly  known 
as  the  "lookout  statute,"  which  changes  the 
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duty  of  ^tlier  a  trareler  or  a  tzespasser  to 
ezerdse  care  tor  his  owi)  safety  when  creas- 
ing or  when  upon  the  railroad  tracks,  as  that 
duty  has  been  frequently  declared  by  this 
court  And  contributory  negligence  on  the 
part  of  the  traveler  or  the  treepasser  Is  stiUil 
a  Talld  and  sufficient  defense  to  a  suit  for 
damages  for  an  Injury  unless — notwithstand- 
ing this  contrlbutoiy  negligence — the  opera- 
tives of  the  train  discover,  or  In  the  exercise 
of  ordinary  care  should  discover,  the  pres- 
ence and  peril  of  the  person  injured  in  time 
to  avoid  Injuring  him  by  the  exercise  of  rea- 
sonable care  after  the  discovery  of  such  peril. 
[3]  The  operatives  of  the  train  testified 
that  appellee  drove  bis  wagon  upon  the  traek 
at  the  crossing  so  near  the  engine  that  the 
engineer  and  fireman  in  charge  thereof  did 
not  see  and  could  not  have  seen  the  wagon 
in  time  to  avoid  striking  it,  and  at  appel- 
lant's request  the  court  gave  an  instruction 
numbered  4,  which  reads  as  follows: 

"If  yon  believe  from  the  evidence  that  the 
wagon  and  teem  in  which  plaintiff  was  riding 
came  so  suddenly  upon  defendant's  track  at  the 
crossing  and  so  near  the  switch  engine  that  the 
engineer  and  fireman  in  charge  of  said  engine 
did  not  see  and  could  not  have  seen  the  perilous 
position  of  such  wagon  and  team  by  the  exer- 
cise of  ordinary  care  to  have  stopped  the  train 
in  time  by  the  exercise  of  ordinary  care  to  have 
prevented  the  engine  from  striking  such  wagon 
and  team  and  causing  plaintiff's  injury,  then 
your  verdict  should  be  for  the  defendant. 

Appellant  la  therefore  in  no  position  to 
complain  of  the  action  of  the  court  in  refus- 
ing to  charge  upon  the  question  of  appellee's 
contributory  negligence.  Under  the  instruc- 
tions set  out  aixtve  that  question  passed  out 
of  the  case.  The  instruction  told  the  Jury  to 
find  for  the  railroad  company,  unless  the  en- 
gineer and  fireman  saw  or  could  have  seen 
the  perilous  position  of  the  wagon  in  time  to 
have  stopped  the  train,  and  to  have  prevent- 
ed the  collision,  and  If  the  peril  was  so  dis- 
covered, then  it  was  no  defense  that  appellee 
was  guilty  of  negligence  contributing  to  his 
Injury. 

[4]  Other  Instructions  in  the  case.  Includ- 
ing those  given  at  appellee's  request,  predi- 
cate the  right  of  recovery  upon  the  fact 
that  appellee's  presence  and  peril  was  dis- 
covered, or  in  the  exercise  of  ordinary  care 
could  have  been  discovered,  in  time  to  have 
avoided  his  Injury  by  the  exercise  of  rea- 
sonable care  thereafter,  and  no  error  was 
committed,  therefore,  in  refusing  to  declare 
the  law  upon  an  immaterial  question. 

[5]  We  are  unable  to  say  that  the  damages 
awarded  are  so  excessive  that  we  must  re- 
duce the  Judgment.  Appellee  testified  that 
his  mule  which  was  killed  was  worth  $225, 
and  that  his  wagon  cost  him  $70,  and  that  he 
Incurred  a  doctor's  bill  of  $75,  and  sustained 
injury  to  his  side  and  back,  which  caused 
him  much  pain,  and  confined  him  to  his  bed 
for  ten  days,  and  rendered  him  unable  to  do 
any  work  for  a  month,  and  had  caused  am 


Impairment  of  his  capactty  to  labor,  from 
which  he  was  stUl  suffering  to  some  extent. 
The  judgment  of  the  court  below  is  there- 
fore affirmed. 


BRASSFIBLD  et  aL  v.  JONBS  et  aL 
(Na  2U.) 

(Supreme  Court  of  Arkansas.     Oct  23,  1916.) 

1.  SOHOOU  AND  SOHOOI.  DiSTBICTS  €=>192  — 
TEBM  of  ScBO0I>-yOTB  OF  ElJECTOBS— STAT- 
UTE. 

Under  Kirby's  Dig.  I  7690,  as  amended  by 
Acts  1907,  p.  446,  providing  that  the  electors  of 
every  school  district,  when  lawfully  assembled 
in  annual  school  district  meeting,  shall  have  the 
power,  by  a  majority  of  the  votes  cast,  to  deter- 
mine the  length  of  time  in  which  a  school  shall 
be  taught  more  than  three  months  in  a  year, 
whwe  no  votes  were,  cast  on  the  question,  direc- 
tors of  the  school  district  could  not  contract  with 
a  party  to  teach  school  longer  than  three  months 
during  ady  scholastic  year. 

[Ed.  Note.— For  other  cases,  sec  Schools  and 
School  Districts,  Oeat  Dig.  |  334;  Dec.  Dig. 
<8=9l62.] 

2.  SOHOOU  AND  SOHOOI.  DiBTBICTS  «S>18S(3) 
— DiBBOTOBS'  OONTHACT  WTIH  T^tAOHBB— VA- 
LIDITY—VOTB    OF   ELECTOBS. 

Where  the  qualified  electors  of  a  school  dis- 
trict, by  vote  at  the  annual  school  meeting,  deter- 
mine that  a  school  of  more  than  three  months 
shall  be  taught  the  contract  of  the  directors  with 
a  party  to  teach  a  common  school  in  the  district 
for  four  months  in  the  winter  Is  valid,  though 
executed  before  the  annual  school  meeting. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  296;  Dec.  Dig. 
<S=>135(3).] 

8.  Schools  and  School  Distbiots  4=>144(1) 
— Right  of  Teacher  to  Comfensation  fob 
Winter  Tebh— Statute. 
Under  Kirby's  Dig.  |  7590,  as  amended  by 
Acts  1907,  p.  445,  providing  that  the  electors 
of  every  school  district,  at  the  annual  school  dis- 
trict meeting,  shall  have  the  power,  by  a  majori- 
ty vote,  to  determine  the  length  of  time  in  which 
a  school  shall  be  taught  more  than  three  months 
in  a  year,  where,  on  April  24,  1915,  the  direc- 
tors of  a  school  district  contracted  in  writing 
with  a  teacher  to  teach  a  common  school  in  the 
district  for  four  months,  commencing  November 
1,  1915,  and  at  the  annual  school  meeting.  May 
8, 1915,  the  Sectors  voted  against  a  winter  term 
01  school,  the  teacher  was  not  entitled  to  pay 
from  the  district  for  his  services  in  teaching  be- 
ginning November  Ist  since  the  electors  evident- 
ly intended  to  express  their  disapproval  of  a 
longer  term  than  three  months. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {§  308,  314;  Dec. 
Dig.  «=>144(1).] 

Appeal  from  Franklin  Chancery  Court ;  W. 
A.  Falconer,  Chancellor. 

Action  by  J.  B.  Brassfleld  and  others 
against  William  Jones  and  others,  directors 
of  School  District  No.  45  in  Franklin  county, 
the  County  Treasurer,  and  another.  From 
a  decree  dismissing  the  complaint  for  want 
of  equity,  platntlfls  appeaL  Decree  reversed, 
and  cause  remanded,  with  directions. 

Appellants,  who  are  electors  and  taxpayers 
of  school  district  No.  45  In  EVanklin  county, 
Ark.,  Instituted  this  action  in  the  chancery 
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oonrt  against  appeUeea,  directors  of  said 
scbool  district,  and  tbe  connty  treasurer  of 
said  county,  and  Travis  Reece.  The  object 
of  the  suit  was  to  restrain  the  directors  from 
Issuing  a  warrant  to  Travis  Reece  for  serv- 
ices In  teaching  the  school  and  to  restrain 
the  county  treasurer  from  paying  said  war- 
rants. The  facts  are  undisputed  and  are  as 
follows:  On  April  24,  1015,  the  directors  of 
school  district  No.  45  of  Franklin  county  en- 
tered Into  a  written  contract  with  T.  R. 
Reece,  who  held  a  license  of  the  first  grade, 
to  teach  a  common  sdiool  In  the  district  for 
a  term  of  four  months  commencing  Novemb^ 
1,  1916,  at  a  salary  of  ISO  for  eadi  school 
month.  The  annual  sdhool  meetli^  was  held 
on  the  third  Saturday  In  May,  1916.  After 
notice  thereof  had  been  given  by  the  direc- 
tors, as  required  by  law,  the  meeting  was  reg- 
ularly held,  and  28  electors  were  present  and 
voted  thereat  Sixteen  of  these  voted  against 
a  winter  term,  and  the  remaining  12  did  not 
express  any  choice  on  the  question  ct  a  win- 
ter term.  After  Reece  had  taught  school  for 
a  week  under  the  contract  above  referred  to, 
appellants  on  November  16,  1916,  Instituted 
this  action  and  secured  a  temporary  restrain- 
ing order  as  prayed  for  In  the  complaint  On 
final  hearing  the  chancery  court  dismissed 
appellant's  complaint  for  want  of  equity,  and 
the  case  Is  here  <hi  appeal. 

Sam  R.  Chew,  of  Van  Buren,  tor  appel- 
lants. June  P.  Clayton,  of  Ozark,  for  appd- 
lees. 

HART,  J.  (after  stating  the  facts  as  above). 
[1-3]  In  the  case  of  Gates  v.  Sdiool  District, 
53  Ark.  468,  14  S.  W.  656,  10  L.  R.  A.  186, 
the  court  held  that  the  power  conferred  upon 
the  board  of  directors  of  a  single  school  dis- 
trict to  employ  a  superintendent  of  schools  la 
not  limited  to  an  employment  during  the 
term  of  office  of  such  directors,  and  that 
there  is  no  law  that  forbids  the  board  to 
make  a  contract  for  a  superintendent  for  a 
term  beginning  after  some  members  of  the 
board  go  out  of  office.  While  this  decision 
was  rendered  with  reference  to  the  power  of 
the  board  of  directors  of  a  special  school  dis- 
trict, much  reliance  is  placed  upon  the  prin- 
ciples decided  in  it  as  controlling  the  ques- 
tion here  raised  by  the  appeal.  We  do  not 
think  the  decision  has  any  bearing  on  the 
question  raised  by  the  appeal.  It  is  true  the 
decision  would  be  controlling  if  there  were 
no  other  question  before  us,  except  the  one 
that  the  directors  made  a  contract  to  com- 
mence after  their  term  of  office  had  expired ; 
but  that  is  not  the  question  involved  by  the 
appeal.  Section  7590  of  Kirby's  Digest  and 
Act  189  of  the  Acts  of  1907,  amendatory 
thereof,  provides  that  the  electors  of  every 
school  district  shall,  when  lawfully  assem- 
bled in  annual  school  district  meeting,,  have 
the  power,  by  a  majority  of  the  votes  cast 
at  such  meeting,  to  determine  the  length  of 


time  In  whli^  a  school  tHuiO.  M  tan^it  nu>re 
than  three  months  In  a  year.  Acta  of  190T, 
p.  446.  If  there  had  been  no  votes  cast  upon 
the  question,  under  the  statute,  the  board 
could  not  have  contracted  for  a  scbool  to  be 
taught  longer  than  three  monUu  during  any 
scholastic  year.  In  ahoit,  under  the  statute. 
It  required  afBrmattve  action  on  the  part  of 
the  voters  at  the  annual  sdiool  meeting  to 
enable  the  board  to  make  a  contract  for  a 
school  of  more  than  three  months.  If  the 
qualified  electors  of  the  sdiool  district  had. 
by  vote  at  the  annual  school  meeting,  deter- 
mined that  a  sdiool  of  more  than  three 
months  should  be  taught,  the  contract,  under 
the  authority  of  Gates  v.  Bdliool  District, 
supra,  would  have  been  valid,  notwithstand- 
ing it  was  executed  before  tihe  annual  school 
meeting.  The  voters  at  the  next  annual  meet- 
ing, however,  not  only  did  not  vote  for  a 
scbool  of  more  than  three  mondis'  duration, 
but,  by  voting  against  a  winter  term,  evi- 
dently intended  to  express  their  disapproval 
of  a  longer  term  than  three  months.  Reece 
began  to  teach  the  scbool  at  a  time  when  he 
knew  that  he  had  no  authority  under  the 
statutes  to  teach  tbe  school  under  the  con- 
tract made  with  the  board;  and  he  is  not 
entitled  to  pay  from  the  district  for  his  serv- 
ices. 

The  chancellor  was  il^t  in  granting  the 
temporary  injunction,  and  It  should  have 
been  made  permanent 

For  the  error  in  not  doing  so,  the  decree 
will  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  chancellor  to  enter  a 
decree  making  the  injunction  permanent 


LITTLE  ROCK  RT.   &   BLEOTRIO   GO.   r. 
LEADER  CO.  et  aL     (No.  212.) 

(Supreme  Court  of  Arkansas.    Oct  23,  1916.) 

Blbctbicity  «=»11— DiscoNTiwuANcit  or  Seb- 

vicB— Tewdib  of  Patmen-t. 
Notwitbstandlne  the  contract  of  an  electric 
company  provided  for  discontinuance  of  service 
without  notice  upon  nonpayment  of  a  consum- 
er's bill  within  ten  days  from  its  date,  the  com- 
pany bad  no  right  to  discontinue  service  after 
the  tender  of  tiie  proper  amount  by  the  con- 
sumer, although  he  was  in  arrears,  for  the  con- 
sumer should  have  notice  and  reasonable  op- 
portunity to  pay  before  enforcing  forfeiture  of 
tlie  contract;  forfeitures  not  being  favored. 

[Ed.  Note. — For  other  cases,  see  Bilectricity, 
Dec.  Dig.  «=i>ll.] 

Appeal  from  Pulaski  (Chancery  Court:  Jnoi 
£].  Martlneeu,  Chancellor. 

Suit  by  the  Ltoder  Company  and  others 
against  the  Little  Rock  Railway  &  Electric 
Company.  Firom  a  decree  for  complainants, 
respondent  appeals.    Affirmed. 

Rose,  Hemingway,  CJantrell,  Loughborough 
&  Miles,  of  Little  Rock,  for  appellant  Powell 
Clayton,  of  Little  Rock,  for  appellees. 

HART,  J.  Appellee  Instituted  this  actlim 
in  the  chancery  court  against  appellant  to 
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restrain  It  from  cnttlng  off  the  dectridty 
irumlshed  to  Its  place  of  biuliieBS.    The  nm- 
lierlal  facts  are  as  follows:    The  appellant 
Is  a  domestic  corporation  engaged  In  fur^ 
nlshlng  electricity  to  the  dtlzeus  of  Little 
Kock,  Ark.    It  acquired,  by  transfer,  all  the 
contracts  of  another  lighting  company  wbicfh 
bad  a  contract  with  a  firm  doing  business  on 
Main  street  in  Little  Rock,  Ark.,  to  fnmlsh 
it  the  electricity  for  its  bnsiness.    The  part- 
Xiershlp  transferred  Its  contract  to  the  Leader 
Company,  a  domestic  corporation.    On  Janu- 
ary 4,  1016,  a  petition  In  Involuntary  bank- 
ruptcy was  filed  against  tbe  partners,  and 
a  receiver  was  appointed  to  take  charge  of 
tbe  estate  of  said  bankrupts.    The  partner- 
ship find  individuals  composing  it  were  duly 
adjudicated   bankrupts   Under   the   acts   of 
Congress  relating  to  bankruptcy.    Appellant 
liad    a   claim   against  the   partnership   for 
$329.68  for  lights  which  had  been  furnished 
under  the  contract  above  referred  to,  and 
was  paid  tbe  sum  of  $82.42  under  orders  of 
tbe  court  made  in  the  bankruptcy  proceed- 
ings.    This   payment   was   made   on  March 
23,  1915.    On  March  25,  1916,  appellees  were 
notified  by  appellant  that,  because  of  default 
In  tbe  payment  of  appellees,  the  contract  be- 
tween the  parties  was  terminated  and  the 
lights  in  the  premises  occupied  by  appellee 
tbe    Leader    Company    would    be    cut   off. 
Thereupon  appellee  the  Leader  Company  ten- 
dered to  appellant  aU  that  appellant  claimed 
to  be  due  under  the  contract,  but  appellant 
refused  to  accept  the  tender  and  this  suit 
was  Instituted. 

The  provisions  of  the  contract  Just  re- 
ferred to  are  as  follows: 

"The  consumer  shall  pay  tbe  company  for  such 
electric  service  within  ten  days  from  date  of 
bUU,  at  the  rate  computed  on  the  following  ba- 
sis, viz.:  •  *  *  The  company  shall  have  the 
right  to  discontinue  this  service  without  notice 
in  case  tbe  consumer  fails  to  comply  with  or 
perform  any  of  the  conditions  or  oUlgations  of 
this  agreement,  or  of  any  other  agreement  with 
the  company;  and  the  consumer  hereby  author- 
izes the  company  to  remove  the  meters  belong- 
ing to  it  and  to  discontinue  the  supply  of  elec- 
tricity whenever  any  bUl  for  said  service  or 
supplies  is  in  arrears,  or  upon  tbe  violation  of 
any  of  tbe  terms  of  this  contract." 

The  chancellor  found  In  favor  of  appellees, 
and  the  case  is  now  here  oa.  appeal.  This 
is  tbe  second  appeal  in  the  case.  On  the 
former  appeal  the  court  held  that  a  contract 
to  supply  electricity  to  be  used  in  a  certain 
building  for  business  purposes,  whidi  does 
not  call  for  the  exercise  of  i>ersonal  services 
by  either  party,  may  be  assigned.  Lieader 
Go.  T.  Uttle  Rock  Ry.  &  Idee.  Co.,  120  Ark. 
221, 179  S.  W.  358. 

Counsel  for  appellant  insists  that  the  Judg- 
ment should  be  reversed  under  the  authority 
of  Southwestern  Telegraph  &  Telephone  Oo. 


V.  Danaher.  238  IT.  S.  482,  86  Sup.  Gt  886, 
69  L.  BO.  1419,  L.  R.  A.  1916A,  1208,  but  we 
do  not  agree  with  counsel  in  this  contention. 
In  that  case  Mrs.  Danaher's  telepheme  was 
disconnected  because  she  refused  to  pay  her 
telephone  rental  for  the  two  months  preced- 
ing, although  she  had  been  frequently  re- 
quested to  pay  It  and  warned  that  the  tele- 
phone would  be  disconnected  if  payment 
was  not  made.  OChe  regulation  had  been  in 
force  for  several  years  and  had  been  applied 
universally  against  all  delinquent  patrons 
without  partiality  or  discrimination.  Tbe 
Supreme  Court  of  the  United  States  held 
that  the  rule  adopted  by  the  telephone  com- 
pany was  a  reasonable  regulation,  and  as 
such  that  the  telephone  company  bad  tbe 
right  to  enforce  it.  This  is  in  application  of 
the  rule,  that  public  service  corporations  are 
charged  with  certain  public  duties,  which 
they  may  not  refuse,  and  they  may  adopt 
such  rules  as  are  reasonably  proper  and  nec- 
essary to  enable  them  to  discharge  these  pub- 
lic duties  and  to  render  the  public  efficient 
service. 

In  the  present  case  the  contract  between 
the  light  company  and  the  consumer  provided 
that  the  latter  shall  pay  the  company  for 
electric  service  within  ten  days  from  date  of 
bills.  The  contract  also  provides  that  tbe 
company  shall  have  the  right  to  discontinue 
service,  without  notice,  in  case  the  consumer 
fails  to  comply  with  any  of  the  conditionB  or 
obligations  of  the  agreement.  It  makes  no 
difference,  under  the  facts  and  pleadings  as 
disclosed  by  the  records  in  tUs  case,  that 
the  contract  required  payment  within  ten 
days  from  the  date  of  bills,  and  also  pro- 
vides that  the  company  shall  have  the  right 
to  dlscontinne  service,  without  notice,  In  case 
the  consumer  falls  to  comply  with  any  of  the 
provisions  of  the  agreement  It  has  long 
been  a  settled  rule  in  this  state  that  forfei- 
tures are  not  favored  at  law  or  in  equity. 
The  consumer  tendered  to  the  light  company 
the  proper  amount  due  It  before  tbe  service 
was  discontinued,  and  tbe  company  refused 
to  accept  payment.  The  consumer  was  not 
in  default  after  It  had  tendered  to  tbe  compa- 
ny tbe  proper  amount  due  It.  It  had  the 
right  to  make  tbe  payment  at  any  time  be- 
fore the  service  was  discontinued.  The  ap- 
pellant had  no  right  either  to  terminate  the 
contract  or  to  cut  off  the  electricity  upon 
tender  being  made  of  tbe  amount  due.  The 
consumer  should  have  had  notice  and  a  rea- 
sonable opportunity  to  pay  before  a  forfei- 
ture of  the  contract  would  be  enforced.  In 
any  event,  if  it  did  pay  or  offer  to  pay  be- 
fore tbe  service  was  discontinued,  this  en- 
titled It  to  further  service  under  the  contract. 

It  follows  that  the  decree  will  be  affirmed. 
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WILSON-WABD  00.  t.  WALKER  et  aL 
(No.  200.) 

(Supreme  Ooart  of  ArkanaM.     Oct  16,  1916.) 

UStratT    «=»114— BVIDENCB— ADMIBSIBmrT. 

Where  a  note  bearins;  8  per  cent,  interest 
was  made  in  Arkansas  and  payable  in  Tenneaaee, 
the  presumption  being  that  the  parties  contract- 
ed with  reference  to  the  laws  of  this  state,  under 
which  it  was  valid,  evidence  that  it  was  the  in- 
tention of  the  lender  of  the  money  that  the  law 
of  the  domicile  of  the  makers  should  govern  in 
determining  its  validity  waa  competent  to  show 
that  there  was  no  intent  to  evade  the  laws  of 
Tennessee  afiainst  usury. 

[Ed.  Note. — For  other  cases,  see  UsuiTi  Cent 
Dig.  IS  324,  325,  327 ;  Dec.  Dig.  <8=>114.] 

Appeal  from  (circuit  (Jonrt,  8L  Francis 
€k>unty;   3.  M.  Jackson,  Judge. 

Action  by  the  Wilson-Ward  Company 
against  G.  P.  Walker  and  others.  Judgment 
for  defendants,  and  plaintiff  appeahs.  Re- 
versed and  remanded  for  new  trial. 

Appellants  brought  this  suit  oa  a  prom- 
issory note  In  form  and  with  indorsements 
as  follows: 

"Forrest  City,  Ark.,  Mar.  2,  1910. 

"January  15,  1911,  after  date  we  promise  to 
pay  to  the  order  of  Wilson-Ward  Company, 
twenty-five  hundred  and  no-100  dollars,  for  v«J- 
ue  received,  negotiable  and  payable  without  de- 
falcation or  discount  and  witii  interest  from  date 
at  the  rate  of  eight  per  cent,  per  annum  until 
paid,  payable  at  the  office  of  Wilson- Ward  CJom- 
pany,  Memphis,  Tenn. 

•'[Signed]  The  J.  W.  Beck  (Company, 

"By  J.  H.  mpton,  Prest" 

"Indorsed  on  back  of  note: 

"J.  H.  Tipton,  Ike  Mallory,  R.  W.  Benson,  G. 
P.  Walker,  J.  M.  Nichols,  Hall  Broa,  by  Sam 
Hall,  J.  6.  Sanders,  Wilson-Ward  Company,  by 
J.  M.  Ward,  Prest 

"Payments  previously  mad«b 

"Oct  1,  1912,         $250.00. 

"Jan.  14,  1914,       $75.00. 

"Feb.  19,  1914,       $1,500.00." 

Appellees  answered  setting  up  that  the 
note  was  a  Tennessee  contract,  governed  by 
the  laws  of  that  state  and  usurious  on  Its 
face,  bearing  Interest  at  the  rate  of  8  per 
cent,  and  under  the  laws  of  Tennessee  no 
rate  of  interest  In  excess  of  6  per  cent,  could 
lawfully  be  charged.  Other  defenses  were 
also  set  up. 

It  appears  from  the  testimony  that  appel- 
lant company  of  Memphis,  Tenn.,  loaned  tb« 
money  for  which  the  note  was  given  to  the 
Beck  Gompany  of  Forrest  City,  Ark.;  the 
negotiations  therefor  being  conducted  at  the 
office  of  appellant  In  Memphis,  where  it  was 
agreed  the  money  would  be  loaned  upon  the 
execution  of  the  note  with  the  Indorsement 
of  certain  persons,  only  one  of  whom  was 
present  The  note  was  prepared  and  sent  to 
Forrest  Caty  for  execution,  and  later  re- 
turned to  Memphis  with  all  the  signatures 
as  shown  above,  except  that  of  the  Wilson- 
Ward  company,  the  last  indorser. 

The  court  refused  to  allow  witness  Ward, 
Tice  president  of  appellant  company,  to  state 
that  the  company  had  customers  in  three 


other  states.  Including  Arkansas,  besides 
Tennessee;  that  its  custom  was  to  have  the 
contracts  executed  by  its  cnstomers  in  the 
states  wliere  they  resided  with  the  intentbn 
that  the  laws  of  such  states  should  control. 

Another  witness  testifled  that  the  money 
was  furnished  upon  the  execution  of  the  note, 
that  the  payments  indorsed  thereon  had  been 
received,  and  that  the  balance  was  due  as 
shown. 

Appellees  thereupon  moved  the  conrt  to 
direct  a  verdict  in  their  fkvor  "on  the  gronnd 
that  under  the  proof  of  the  plaintiff  in  the 
case  this  contract  is  sliown  to  t>e  a  Tennessee 
contract  and  on  Its  face  would  not  be  en- 
forceable In  that  state,  and  therefore  would 
not  be  enforceable  in  Uiis  state."  The  mo- 
tion was  sustained  by  the  court,  and,  from 
the  Judgment  on  the  directed  verdict,  this 
appeal  is  prosecuted. 

C.  W.  Norton,  of  Forrest  <3ity,  and  W.  W. 
Hughes,  of  Memphis,  Tenn.,  for  appellant. 
Mann,  Bussey  &  Mann  and  R.  J.  Williams^ 
all  of  Forrest  Cilty,  for  appellees. 

KIRBT,  7.  (after  stating  the  facts  as 
above).  It  is  contended  that  the  court  erred 
In  directing  a  verdict,  and  the  contention 
must  be  sustained. 

In  Whitlock  V.  Oohn,  72  Ark.  83,  80  S.  W. 
141,  the  court,  in  a  suit  upon  a  note  execut- 
ed in  this  state  bearing  a  higher. rate  of  in- 
terest than  was  allowed  In  the  place  design 
nated  for  its  payment,  Illinois,  where  the 
rate  of  Interest  stipulated  was  usurious, 
said: 

"Where  the  intention  of  the  parties  is  not  oth- 
erwise more  directly  and  definitely  expressed  in 
the  contract,  nor  can  be  otherwise  inferred,  the 
place  of  payment  will  determine  the  law  with  ref- 
erence to  which  parties  have  contracted;  but 
parties  will  not  be  presumed  to  have  contracted 
with  reference  to  a  law  which  will  have  the  effect 
of  annulling  their  contract  for  illefndity  in  its 
very  making,  where  another  intention  can  be 
gathered,  unless  it  be  found  that  they  were  seek- 
ing in  some  way  to  avoid  the  force  of  the  law,  as 
in  case  of  usury,  for  instance.  The  contract  of 
the  parties  would  be  valid  on  its  face  under  the 
laws  of  Arkansas,  but  not  under  the  laws  of  Illi- 
nois. That  presumption  is  against  the  conten- 
tion that  the  parties  contracted  with  reference 
to  the  laws  of  Illinois." 

Under  the  laws  of  Tennessee  of  which  this 
court  takes  Judicial  notice,  the  contract  pro^ 
vides  for  a  usurious  rate  of  interest,  and, 
under  the  decisions  of  that  state,  where  com- 
mercial paper  shows  on  lbs  face  that  the  con- 
tract is  usurious.  It  cannot  he  enforced.  Kir- 
by's  Digest,  J  7823;  Shannon's  Code  Tenn. 
i§  3493,  3499;  Bank  v.  Walter,  104  Tenn.  11, 
6S  S.  W.  301.  If,  howev»,  the  usury  does 
not  appear  upon  the  face  of  the  paper  and  is 
not  shown  by  the  plaintitTs  pleadings,  but 
the  fact  is  developed  by  evidence  aliunde, 
the  contract  will  be  enforced  there  to  the  ex- 
tent of  the  loan  with  lawful  Interest;  the 
excess  of  Interest  charged  over  the  legal  rate 
only  not  being  collectibla    Jackson  v.  Col- 
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11ns,  2  HelBk.  (49  Tenn.)  491;  Cbafln  t.  Ud* 
coin  Sav.  Bank,  7  Heisk.  (54  Tenn.)  500; 
Stephenson  v.  Landls,  14  Lea  (82  Tenn.)  433 ; 
Bank  v.  Walter,  104  Tenn.  11,  66  S.  W.  301; 
Blcbardson  v.  Brown,  9  Baxt  (68  Tenn.)  245. 

The  presumption  being  tliat  the  parties 
contracted  with  reference  to  the  laws  of  the 
state  where  the  note  was  made  under  which 
It  was  Talid,  and  the  testimony  excluded 
tending  to  show  that  it  was  the  Intention  of 
the  lender  of  the  money  that  the  law  of  the 
domicile  of  the  borrower,  the  makers  of  the 
note,  should  govern  in  determining  its  valid- 
ity, as  is  also  the  general  rule,  the  court 
erred  In  excluding  the  testimony,  which  was 
competent  to  show  that  It  was  not  done  to 
evade  the  laws  of  Tennessee  against  usury. 

The  court  erred  in  directing  a  verdict,  and 
the  Judgment  Is,  accordingly,  reversed,  and 
the  cause  remanded  for  a  new  trial. 


GBBER  V.  GRIFFIS-NETWBBRN  OO. 

(No.  191.) 

(Snpreme  Court  of  Arkansas.     Oct  16,  1916.) 

1.  HouESTEAD  «=3l42(l)— Rights  of  Straviv- 
iKO  Chiidben. 

An  adult  eon  of  one  who  bad  occupied  land 
as  his  hompstead  and  dying,  leaving  the  adult 
son,  and  wife  of  a  second  marriage,  and  an  in- 
fant daughter  of  the  second  marriage,  cannot  ac- 
quire a  homestead  in  his  own  right  so  long  as 
there  is  an  outstanding  right  of  homestead  in  the 
infant  daughter,  but  on  her  death  during  infancy 
he  will  come  into  possession  by  virtue  of  his 
right  to  inherit,  and  he  may  ground  a  claim  of 
homestead  only  after  having  impressed  and  occu- 
pied the  property  as  such. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  ${  271-273,  277-280;  Dec.  Dig.  «=» 
142(1).] 

2.  Homestead  <Si=»33— Acquisition. 

An  owner  who  occupied  land  as  his  home- 
stead died,  leaving  an  adult  sou  of  a  former  mar^ 
riage,  bis  second  wife,  and  an  infant  daughter  of 
the  second  marriage.  The  adult  son  lived  with 
the  owner  at  the  time  of  his  death,  and  contin- 
ued to  live  on  the  land  for  some  time.  The  in- 
fant daughter  died  during  infancy.  Thereafter 
the  adult  son  rented  out  the  land,  but  maintam- 
ed  a  room  there.  His  wife  and  children  continu- 
ously lived  elsewhere.  Held,  that  the  adult  son 
did  not  acquire  any  homestead  in  the  land,  and  it 
was  subject  to  execution  on  a  judgment  against 
him. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  iJ  44-49;  Dec.  Dig.  <8=>33.] 

Appeal  from  Circuit  (3ourt,  Lee  County; 
J.  M.  Jackson,  Judge. 

Action  by  the  GrifBs-Newbern  Company 
against  Jason  H.  Greer.  There  was  a  judg- 
ment for  plaintiff,  and  from  a  Judgment 
quashing  a  supersedeas  Issued  on  defend- 
ant filing  bis  schedule  and  claiming  lands 
levied  ou  as  a  homestead,  be  appeals.  Af- 
firmed. 

The  appellee  obtained  a  Judgment  against 
appellant  in  the  sum  of  $2,424.09  and  caused 
execution  to  be  Issued,  which  was  levied  upon 
a  certain  tract  of  land  in  Lee  county  as  the 
property   of  appellant.     Appellant  filed   his 


schedule  with  the  clerk  of  the  drcoit  court, 
claiming  the  lands  as  a  homestead.  Super- 
sedeas was  issued  by  the  clerk.  The  appel- 
lee moved  to  quash  the  supersedeas.  Upon  a 
trial  of  the  issues  raised  by  the  motion,  ap- 
pellant testified  substantially  as  follows : 

The  land  in  controversy  belonged  to  his 
father  who,  at  the  time  of  his  death,  occupied 
the  land  as  his  homestead.  Appellant's  fa- 
ther died  in  1899,  leaving  a  widow,  appel- 
lant's stepmother,  a  daughter,  and  appellant 
surviving  him.  Appellant,  at  the  time  of  bis 
father's  death,  was  25  years  of  age.  He 
lived  with  his  father  and  continued  to  live 
on  the  place  after  his  father's  death  with  hid 
stepmother  and  half-sister  until  the  1st  of 
February,  1900.  Appellant  managed  the  place 
for  tils  stepmother  and  his  sister  until  they 
moved  to  Marlanna.  They  were  cropping 
the  place  in  U900,  and  appellant  looked  after 
it,  continuing  to  live  on  it.  Appellant  did 
not  at  that  time  own  any  other  land.  His 
stepmother  died  in  1903,  when  his  sister 
was  still  a  small  girl.  His  sister  died  in  1911, 
before  she  was  21  years  of  age.  After  the 
mother  died  the  sister  went  to  live  with  her 
guardian,  and  was  living  with  him  at  the 
time  of  her  death. 

Appellant,  after  his  sister's  death,  rented 
out  the  place,  and  had  had  a  room  there 
since  1912.  Had  farmed  the  place  and  made 
a  crop  there  himself.  Appellant  married  in 
1908.  His  wife  and  children  lived  continu- 
ously in  Marlanna.  They  never  lived  on  the 
place  in  controversy.  Appellant  did  not  own 
any  lots  in  Marlanna.  Had  bought  some,  but 
had  not  finished  paying  for  them.  His  prop- 
erty usually  was  assessed  In  Bear  Cre^ 
township.  Appellant  sometimes  voted  In 
Bear  Creek  township  and  sometimes  in 
Jlarianna.  Appellant  made  a  crop  on  the 
place  in  controversy  in  1902.  From  1902  to 
1912  the  place  was  rented  to  negro  tenants. 
Appellant  did  not  come  Into  the  possession  of 
the  place  in  his  own  right  until  the  death  of 
his  sister  in  1911,  and  in  1912  he  went  down 
to  make  a  crop  and  moved  into  a  little  room 
12  by  14,  where  he  had  a  bedstead,  bedding, 
a  stove,  and  chairs.  The  wife  of  a  negro  ten- 
ant cooked  for  him.  He  stayed  there  pretty 
regularly  during  the  year  1912;  would  come 
home  two  or  three  times  a  week.  Appellant 
stated  that  he  recognized  that  his  sister  had 
a  right  in  the  homestead  until  she  became  of 
age.     . 

The  court  found  that  appellant  "abandoned 
whatever  Interest  he  may  have  had  in  the 
homestead."  Judgment  was  entered,  quash- 
ing the  supersedeas. 

H.  F.  Roleson,  of  Marlanna,  for  appellant. 
D.  S.  Plummer  and  Daggett  &  Daggett,  all  of 
Marlanna,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  Appellant  could  not  acquire  a 
homestead  in  his  own  right  so  long  as  there 
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was  an  outstanding  rl^ht  of  homestead  in 
hla  sister.  Brooks  v.  Goodwin,  186  S.  W.  67. 
See,  also,  Kulbreth  v.  Drew  County  Timber 
C!o.,  188  S.  W.  810.  Upon  the  death  of  his 
sister,  appellant  came  into  possession  of  the 
property  by  rlrtue  of  his  right  of  inheritance, 
and  he  could  only  ground  a  claim  of  home- 
stead after  having  impressed  and  occupied 
it  as  such. 

[I]  A  preponderance  of  the  evidence  shows 
that  appellant  was  not  entitled  to  have  the 
lands  declared  exempt  from  execution  under 
his  claim  of  homestead,  and  the  court's  Judg- 
ment was  correct,  even  though  the  court  may 
have  given  an  erroneous  reason  for  It.  The 
evidence  shows  that  appellant  never  impres- 
sed the  land  with  the  character  of  home- 
stead. 

This  court,  in  Tillar  v.  Bass,  57  Ark.  179, 
183,  21  S.  W.  34,  upon  a  somewhat  similar 
state  of  facts,  said: 

"He  (the  homestead  claimant)  testified  that  bis 
intention,  during  the  entire  time  be  owned  it, 
was  to  make  it  bis  borne,  and  that  he  'consid- 
ered' it  his  borne  after  he  built  the  new  house 
and  moved  his  bed.  But  bis  occupancy  before 
and  after  be  built  the  new  bouse,  and  until  he 
moved  bis  family,  was  of  tbe  same  character,  be 
working  and  sleeping  there  while  cultivating  and 
gathering  crops.  There  was  no  evidence  that  he 
moved  his  bousebold  goods,  domestic  animals  and 
other  property,  which  usually  attend  tbe  change 
from  one  to  another  home  in  the  country.  His 
family  remained  away.  His  stay  was  more  like 
camping  than  a  residence.  It  was  not  homelike. 
In  short,  there  was  no  evidence  to  show  that  be 
actually  and  in  good  faith  occupied  bis  land  as 
a  residence  before  the  levy  of  the  execution." 

In  Oebhart  ▼.  Merchant,  81  Ark.  359,  105 
S.  W.  1034,  we  held  that: 

The  "occupancy  of  a  dwelling  house  with  the 
intention  of  making  it  a  home  some  time  in  the 
future  does  not  constitute  an  impressment  upon 
it  of  the  homestead  character." 

Appellant's  family  had  never  been  upon 
the  land  in  controversy,  and  the  character  of 
the  appellant's  occupancy  was  not  such  as  to 
constitute  a  homestead. 

Tbe  judgment  is  therefore  affirmed. 


HEMINGWAY  v.  GRAYLING  LUMBER  CO. 
et  al.    (No.  198.) 

(Supreme  Court  of  Arkansas.     Oct  16,  1916.) 

Judgment  ®3»S93  —  Conclitsiveness  —  Mat- 
ters Concluded— "New  Cause  of  Action." 
A  judgment  awarding  damages  for  breach 
of  a  contract  for  hauling  logs  was  a  bar  to  a 
subsequent  action  for  damages  accruing  since 
the  first  judgment;  but,  where  tbe  complaint 
alleged  the  same  breach  aa  the  prior  suit,  the 
subsequent  action  was  not  a  "new  cause  of  ac- 
tion" within  Kirby's  Dig.  J  6291,  providing  for 
successive  actions  upon  the  same  contract 
when,  after  tbe  former  action,  a  new  cause  of 
action  has  arisen  therefrom. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  1108;    Dec.  Dig.  <S=9693. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  New  Cause  of  Action.] 


Appeal  from  Circuit  Court,  Desha  County ; 
W.  B.  Sorrells,  Judge. 

Action  by  C.  C.  Hemingway,  Jr.,  against 
the  Grayling  Lumber  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

F.  M.  Rogers,  of  Arkansas  City,  for  appel- 
lant J.  Bernhardt,  of  Arkausas  City,  for 
appellees. 

KIBBY,  J.  Appellant  brought  this  salt 
for  damages  for  breach  of  a  contract  for 
hauling  logs  for  appellees  for  the  remainder 
of  the  year  1915,  after  February,  which  ap- 
pellees agreed  to  have  cut  and  have  ready  for 
hauling  during  said  period,  and  agreed  to  pay 
the  specified  prices  for  a  haul  not  exceeding 
one-fourth  of  a  mile,  and  for  all  delivered 
which  were  hauled  exceeding  one-fourth  but 
not  exceeding  one-half  a  mile,  and  for  aU 
which  were  hauled  exceeding  one-half  but  not 
three-fourths  of  a  mile,  and  for  all  hauled  over 
three-fourths  but  not  exceeding  one  mile. 
The  complaint  alleges  that  appellant  entered 
into  the  performance  of  said  contract  and 
hauled  and  delivered  logs  thereunder  until 
the  13th  day  of  May,  1915,  at  which  Hme 
appellees,  without  cause,  refused  to  permit 
appellant  to  continue  the  further  perform- 
ance thereof,  and  further: 

"Plaintiff  states  that  on  the  28th  day  of  Au- 
gust 1915,  he  recovered  judgment  for  damages 
sustained  by  him  by  reason  of  said  breach  of 
said  contract  by  defendants,  covering  tbe  period 
between  the  13th  day  of  May,  1915,  and  the  date 
of  said  judgment;  that  he  now  sues  for  the  re- 
covery of  damages  accruing  since  said  28th  day 
of  August  1916." 

Claims  damages  in  tbe  sum  of  $10,000. 

A  general  demurrer  was  interposed  and  al- 
so a  special  demurrer  alleging  that  the  com- 
plaint shows  upon  its  face  the  matters  in< 
eluded  therein  are  res  adjudieata.  The  de- 
murrer was  sustained,  and,  appellants  elect- 
ing to  stand  upon  the  complaint,  judgment 
was  rendered  dismissing  the  action,  frona 
which  this  appeal  is  prosecuted. 

The  complaint  shows  that  the  suit  is  upon 
the  same  contract  for  the  breach  of  which 
an  action  for  damages  had  already  been 
maintained,  and  that  this  action  is  prosecuted 
for  the  same  breach  of  the  contract,  for  dam- 
ages accruing  since  the  rendition  of  the  first 
Judgment  Its  allegations  show  an  entire 
breach  of  the  contract  and  abandonment  of 
its  further  performance  by  appellees,  and  no 
reason  la  disclosed  why  aU  the  damages  re- 
sulting from  the  alleged  refusal  of  appellees 
to  permit  appellant  to  perform  the  contract 
did  not  accrue  upon  the  breach  thereof. 

"Where  a  demand  or  right  of  action  is  in  its 
nature  entire  and  indivisible,  it  cannot  be  split 
up  into  several  causes  of  action  and  sued  piece- 
meal, or  made  tbe  basis  of  as  many  separate 
suits;  but  a  recovery  for  one  part  will  bar  a 
subsequent  action  for  the  whole,  the  residue, 
or  another  part."  23  Cyc.  1174;  Van  Winkle 
V.  Satterfield,  58  Ark.  621,  25  S.  W.  1113,  23 
L.  R.  A.  853 ;   Spencer  Medicine  Co.  v.  Hall,  78 
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Ark.  336,  93  S.  W.  985;  Beynolds  ▼.  Jones,  63 
Ark.  259,  38  S.  W.  161 :  By.  Co.  v.  Paul,  64 
Ark.  94,  40  S.  W.  705,  87  I/.  B.  A.  604,  62  Am. 
St  Bep.  154. 

Appellant  Insists,  however,  that  he  was 
entitled  to  maintain  this  action  under  the 
terms  of  section  8291,  Klrby's  Digest,  pro- 
viding, "Successive  action  may  be  maintained 
upon  the  same  contract  or  transaction,  when- 
ever, after  the  former  action,  a  new  cause  of 
action  has  arisen  therefrom,"  but  only  at- 
tempts to  allege  damages  accruing  since  the 
rendition  of  the  first  Judgment  for  the  same 
breach  of  contract  for  which  damages  were 
recovered  in  that  suit,  and  not  a  new  cause  of 
action  arising  therefrom,  and  his  contention 
cannot  be  sustained  under  said  statute.  Na- 
tional Surety  Co.  v.  Coates,  83  Ark.  647,  104 
S.  W.  219. 

The  demurrer  was  properly  sustained,  and 
the  Judgment  is  affirmed. 


MOBBISON  V.  STATE.    (No.  199.) 
(Supreme  Court  of  Arkansas.    Oct  16,  1916.) 

1.  CsnaNAt.  Law  $=s>407(1)  —  Evidenck  — 
•   Declaration  iw  Pbesencb  of  Accused. 

In  prosecution  for  selling  intoxicants,  state' 
ment  of  negro  employed  by  officers  to  buy  whisky 
that  he  purchased  whisky  from  defendant,  made 
in  the  presence  of  defendant  and  his  partner 
when  they  were  arrested,  was  properly  admitted. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  898,  901,  949,  968,  970,  971; 
Dec.  Dig.  <S=>407(1).] 

2.  iNToziCATiRO  Liquors  «=>236Q)— Iuxoai. 
Sale  and  Interest  Therein — SurFiciENCT 

OF   BVIDENCE. 

In  a  prosecution  for  selling  and  being  In- 
terested in  tbfi  sale  of  intoxicants,  evidence  held 
sufficient  to  sustain  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
lignors.  Cent  Dig.  ii  300-302,  307,  808,  319- 
322;  Dec.  Dig.  «=>236a>.] 

Appeal  from  (31rcult  (3ourt,  Hot  Spring 
CJounty ;  Geo.  B.  Haynle,  Special  Judge. 

Will  Morrison  was  convicted  of  selling 
and  being  interested  in  the  sale  of  Intoxicat- 
ing liquors,  and  he  appeals.  Judgment  af- 
firmed. 

Oscar  Harnett,  of  Malvern,  for  appellant 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst  Atty.  Gen.,  for  the  State. 

KIBBY,  J.  Will  Morrison  prosecutes 
this  appeal  from  a  Judgment  of  conviction  for 
selling  and  being  Interested  in  the  sale  of 
intoxicating  liquors,  urging  as  a  ground  for 
reversal  that  the  evidence  is  insufflcleut  to 
support  the  verdict  of  the  Jury.      . 

[1,2]  It  appears  from  the  testimony  that 
the  otQcers  of  the  city  of  Malvern  were  plan- 
ning to  catch  the  violators  of  the  law,  and 
sent  a  negro,  Keesee,  with  a  dollar  bill, 
marked  with  the  officers  initials  "C.  L.  B." 
to  Emerson's  place  to  get  some  whisky.  The 
messenger  went  to  the  place  designated  in 
the  back  of  Alexander's  garage,  while  the 
officers   watched   from   a  place  across   the 


street  The  negro  went  Into  the  garage  and 
came  out,  and  they  took  the  whisky  from  hUn 
and  arrested  appellant  and  Emerson  in  the 
garage.  They  saw  Fred  Emerson  give  Will 
Morrison,  appellant,  the  key,  and  he  went 
back  and  unlocked  the  back  room,  and  in  a 
short  time  Emerson  and  the  negro  messenger 
went  back  In  there,  and  the  negro  came  out 
with  the  whisky.  Upon  giving  the  signal 
agreed  upon  if  be  succeeded  in  getting  the 
whisky,  the  officers  came  up  and  arrested 
Emerson  and  Morrison.  Keesee  stated  in 
their  presence,  and  the  statement  was  not 
denied,  that  Morrison  drew  the  whisky  out  of 
a  large  bottle  that  was  in  a  barrel  and  sold 
it  to  him.  They  looked  in  the  barrel,  and 
found  whisky  there.  The  place  was  a  "hang- 
out for  loafers,"  as  one  witness  expressed  It. 
The  officers  found  the  marked  dollar  bill  in 
Emerson's  pocket,  and  Emerson  testified  that 
he  sold  the  liquor,  and  he  only  was  interested 
in  the  sale.  Neither  Keesee  nor  appellant 
testified  at  the  trial.  There  was  no  error 
in  admitting  in  evidence  the  statement  made 
by  Keesee  in  the  presence  of  appellant  and 
Emerson  when  they  were  arrested  about  his 
having  purchased  the  whisky  from  appel- 
lant, which  statement  was  not  denied,  and 
the  testimony  is  sufficient  to  sustain  the 
verdict. 
The  Judgment  la  affirmed. 

PFBIFFBB  STONE  CO.  y.  BBOGDON  et  al. 
(No.  218.) 

(Supreme  Court  of  Arkansas.    Oct  28,  1916.) 

Mechanics'  Liei«3  ®s>118,  128  —  Materiai,-' 
man's  Lien — Notice— Institution  of  Suit 
— Statute. 
The  institatlon  of  suit  by  a  stone  company 
to  enforce  its  lien  within  90  days  after  mate- 
rials  were   furnished  to  contractors  building  a 
church  obviated  the  necessity  that  the  company 
comply  with  Kirby's  Dig.  U  4976,  4981,  by  giv- 
ing 10  days'  notice  and  nung  copy  of  the  ac- 
count with  the  derk  of  the  circuit  court 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  C!eijt.  Dig.  fg  161,  177 ;  Dec.  Dig.  <S=»118» 
128.) 

Appeal  from  Circuit  Court,  Independence 
County ;  Dene  H.  Coleman,  Judge. 

Action  by  the  Pfeiffer  Stone  Company 
against  W.  E.  Brogdon  and  others.  From 
a  Judgment  sustaining  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Judgment  reversed, 
and  cause  remanded,  with  dlrectiom  to  over- 
rule the  demurrer. 

McCaleb  "4  Beeder,  of  Batesvllle,  for  ap- 
pellant. Ernest  Nelll  and  Chas.  F.  Cole,  both 
of  Batesvllle,  for  appellees. 


SMITH,  J.  Appellants  brought  this  ac- 
tion to  enforce  a  lien  under  sections  4  and  6 
of  Act  No.  446  of  the  Acts  of  1911,  page  462, 
for  material  furnished  to  the  contractors 
and  used  by  them  in  the  building  of  a  church. 
The  10  days'  notice  required  under .  section 


$=>For  other  casaa  aae  same  topic  and  KKT-KDMBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


1188 


188  SOUTHWESTEBN  REPORTEB 


(Ark. 


4976  of  Klrby's  Digest  was  not  grlven,  but 
before  the  expiration  of  the  90  days  allowed 
by  law  for  the  enforcement  of  liens  of  this 
character  appellants  brought  this  suit  on 
this  account  for  the  material  fnrnlstaed.  It 
was  alleged  that  the  bond  provided  for  by 
the  act  of  19U  above  referred  to  had  not 
then  been  given.  The  complaint  alleged  that 
the  last  Item  of  material  was  furnished  on 
September  11,  1913,  and  placed  in  position  in 
the  building  under  the  contract  on  September 
12,  1913.  The  original  complaint  was  filed 
and  summons  Issued  December  9,  1918.  Ap- 
pellees, who  were  the  contractors  engaged 
to  build  the  church  and  the  trustees  of  the 
church,  filed  a  demurrer  to  the  complaint,  in 
which  the  following  grounds  of  demurrer 
were  set  up: 

"First.  Said  complaint  is  insofficipnt  to  sup- 
port a  lien  against  said  building  because  it  fails 
to  show  that  plaintiff  filed  a  just  and  true  ac- 
count of  its  alleged  demand  due  and  owing  it, 
within  the  time  required  by  law,  verified  by  af- 
fidavit, as  required  by  section  4981  of  Kirby's 
Digest. 

"Second.  Said  amended  complaint  is  insuffi- 
cient to  entitle  plaintiff  to  a  lien  against  said 
church  for  the  reason  that  same  does  not  show 
that  plaintiff  gave  notice  that  it  held  a  Hen 
against  said  church,  as  required  by  section  4976 
of  Kirby's  Digest. 

"Third.  Said  amended  complaint  does  not 
state  facts  sufficient  to  entitle  plaintiff  to  a  lien 
against  the  church  of  which  these  defendants 
are  trustees." 

The  Judgment  of  the  court  below  recites 
that  the  demurrer  was  sustained  "for  the 
reason  that  notice  was  not  given  by  plaln- 
tlfTs  for  10  days,  as  required  by  law,  before 
attempting  to  enforce  the  lien  herein,"  and 
appellees '  argue  that  the  demurrer  should 
have  been  sustained  upon  the  flfst  and  third 
grounds,  as  w^l  as  upon  this  second  ground. 
It  is  not  contended  by  appellants  that  it  com- 
piled with  sections  4076  and  4981  of  Kirby's 
Digest  by  giving  the  10  days'  notice  and  fil- 
ing copy  of  the  account  with  the  clerk  of  the 
circuit  court.  It  Is  urged  that  the  necessity 
for  so  doing  was  obviated  by  the  institution 
of  the  suit  to  enforce  the  lien  within  90  days 
after  the  last  materials  were  furnished.  Ap- 
pellants are  correct  in  this  contention,  as  we 
expressly  decided  in  the  case  of  Simpson  y. 
Black.  114  Ark.  464,  172  S.  W.  883. 

It  is  pointed  out  that  the  amended  com- 
plaint was  filed  on  June  12,  1915,  and  that 
the  demurrer  was  sustained  to  this  com- 
plaint. It  is  not  contended,  however,  that 
the  original  complaint  was  insufficient  to  fur- 
nish notice  of  the  dalm  of  tlie-llen  if  that 
notice  can  be  given  by  the  mere  institution 
of  the  suit,  and  as  we  have  held,  and  now 
hold,  that  the  institution  of  suit  does  cure 
the  omission  to  comply  with  the  requirements 
of  sections  4976  and  4981  of  Kirby's  Digest, 
it  follows  that  the  demurrer  was  Improperly 
sustained,  and  the  Judgment  of  the  court  to 
that  effect  must  be  reversed,  and  the  cause 
will  be  remanded,  with  directions  to  over- 
rule the  demurrer. 


CRANE  T.  JACKSON  et  aL    (No.  197.) 
(Supreme  Court  of  Arkansas.     Oct  16,  1916.) 

1.  Pleadino   «=»309(1)  —  Actions— Electiok 
Between  Causes. 

Complaint  aUe^f  operation  for  hire  of 
unlicensed  ferry  witbm  prohibited  distance  of 
plaintilTs  ferry,  seeking  recovery  of  statutory 
penalty  under  Kirby's  Dig.  f  35^,  and  also  of 
damages  for  loss  of  tolls,  states  a  single  cause 
of  action,  and  plaintiff  should  not  be  required 
to  elect  on  which  count  he  would  stand. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  g§  1199,  1200;  Dec.  Dig.  «=i»369(l).] 

2.  Pleading    «=s>369(1)  —  Actions— Eixctiow 
Between  Oauses. 

WhUe,  under  Kirby's  Dig.  J  3682,  a  ferry- 
man cannot  recover  the  penalty  for  operation 
of  an  unlicensed  fer^  within  the  prohibited  dis- 
tance from  plaintitr^s  ferry,  .if  its  service  is 
free,  he  could  recover  damages  for  loss  of 
toUs^  80  that  where  the  complaint  alleged  op- 
etation  for  a  fee,  and  sought  to  recover  both 
penalty  and  damages,  plaintiff  should  not  be  re- 
quired to  elect  on  which  count  he  would  stand. 
[EM.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1199,  1200;  Dec.  Dig.  <3=> 
369(1).] 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty;  A.  B.  Priddy,  Jndge.  , 

Action  by  L.  J.  Crane  against  Dr.  N.  H. 
Jackson  and  another.  From  an  order  dia- 
missing  the  complaint  on  plaintiff's  refusal 
to  amend,  plaintiff  appeals.  Reversed  and 
remanded  with  directions. 

This  is  a  suit  by  appellant,  the  owner  of 
a  licensed  ferry  across  Petit  Jean  river,  a 
navigable  stream,  against  appellees  for  op- 
erating a  ferry  without  license  within  one 
mile  of  his  ferry. 

The  A>mplaint  alleges  that  appellant  was 
operating  a  ferry-  across  said  stream  after 
obtaining  bis  license  therefor,  and  ttmt  de- 
fendants had  been  operating  and  running  a 
public  ferry  for  hire,  receiving  tolls  and 
other  things  of  value  for  transporting  people 
and  property  across  said  stream,  within  about 
100  yards  from  the  ferry  of  plaintiff,  thereby 
depriving  him  of  profits  and  revenue.  It  al- 
so contained  a  statement  that  the  ferry  was 
being  operated  without  license,  as  required 
by  law,  and  a  list  of  the  persons  and  prop- 
erty carried  across;  alleged  that  plaintiff 
was  entitled  to  have  Judgment  in  the  sum 
of  $5  for  each  and  every  person  so  ferried, 
and  f  5  for  every  wagon  or  other  article  trans- 
ported which  could  be  the  subject  of  a  sepa- 
rate charge,  etc.,  giving  the  number  of  per- 
sons and  property  for  which  a  separate 
cha'rge  was  made,  or  which  was  the  subject 
therefor;  to  the  damage  of  plaintiff  in  the 
sum  of  $1,130;  and  the  plaintiff  further  al- 
leges that  as  a  result  of  the  defendant's  run- 
ning and  operating  their  ferry  as  aforesaid 
this  plaintiff  has  been  damaged  in  the  loss 
of  tolls  in  the  sum  of  $40  per  month,  and 
that  he  Is  entitled  to  Judgment  against  these 
defendants  for  the  sum  of  $40  per  month  for 
the  year  1914,  year  1915  up  until  the  present 
time,  which  would  be  $820. 
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Prayer  was  for  the  said  Bnm  of  $1,300  al- 
lowed as  statutory  penalty,  and  for  the  far- 
ther sum  of  ?820  damages  caused  by  the 
unlawful  operation  by  defendants  of  their 
ferry  without  a  license  and  within  one  mile 
of  plaintiffs  ferry. 

A  motion  was  made  requiring  plaintiff  to 
elect  whether  he  would  proceed  for  the  re- 
covery of  the  statutory  penalties  or  for  dam- 
rges  as  charged  In  the  complaint,  and  sus- 
tained, the  court  holding  that  there  was  a 
misjoinder  of  causes  of  action,  which  ruling 
was  duly  excepted  to. 

The  plaintiff  thereupon  announced  that  he 
was  standing  upon  his  count  for  damages, 
to  which  a  demurrer  was  filed  and  overruled. 
A  mdtlon  was  then  made  to  require  plaintiff 
(o  show  whether  he  relied  upon  the  operation 
of  a  free  ferry  as  the  basis  for  recovery  of 
damages  or  upon  the  operation  of  an  un- 
licensed ferry  by  defendants  for  hire,  which 
motion  was  sustained. 

The  plaintiff  declined  to  amend  his  com- 
plaint, and  It  was  dismissed  by  the  court, 
Its  ruling  being  excepted  to,  and  an  appeal 
prayed  and  granted  therefrom. 

Ed  ward.  Gordon,  of  Morrllton,  for  appel- 
Idnt  Sellers  &  Sellers,  of  Morrilton,  for  ap- 
pellees. 

KIRBT,  J.  (after  stating  the  facts  aa 
above).  [1]  The  court  erred  in  sustaining 
the  motion  requiring  plaintiff  to  elect  whether 
he  would  proceed  for  the  recovery  offhe 
statutory  penalties  or  damages  as  alleged  in 
his  complaint,  there  being  but  one  cause  of 
action  aHeged  therein,  and  that  for  damages 
for  the  unlawful  operation  of  an  unlicensed 
ferry  by  appelleea  for  hire,  within  the  pro- 
hibited distance  from  appellant's. 

The  statute  provides: 

"If  any  person  shall  keep  any  ferry  over  any 
navigable  Btream,  for  which  he  shall  charge  any 
person  any  money  or  any  other  valuable  thing, 
without  complying  with  the  provisions  of  law 
in  relation  to  obtaining  license,  he  shall  for- 
feit and  pay  to  every  other  person  having  a 
licensed  ferry  on  the  same  stream  or  lake,  in 
the  same  county,  five  dollars  for  every  person 
80  ferried,  and  the  same  sum  for  every  wagon 


or  other  article  so  transported,  which  may  be 
the  subject  of  a  separate  charge,  to  be  sued 
for  and  recovered  by  civil  action,  founded  in 
this  statute,  with  costs  of  prosecution."  Kir- 
by's  Digest,  i  3582. 

It  has  been  held  under  this  statute  that 
the  penalties  provided  are  not  recoverable 
against  one  who  operates  a  free  ferry  or  car- 
ries persona  and  property  without  comjiensa- 
tlon.  Shina  r.  Cotton,  62  Ark.  90,  12  B.  W. 
157. 

[2]  It  la  not  alleged  in  the  complaint  that 
appellees  were  operating  a  free  ferry,  but 
that  they  were  operating  a  ferry  for  hire, 
and  that  appellant  was  damaged  In  the  sum 
of  the  amount  of  the  penalties  for  persons 
and  property  carried,  and  also  In  the  sum  of 
$40  per  month  for  the  loss  of  tolls  during  the 
time  appellees  were  operating  their  ferry 
for  the  years  1914  and  1915  and  until  the 
beginning  of  the  suit.  Of  course  appellant 
could  not  recover  the  statutory  penalties  for 
carrying  persons  and  property  for  hire,  and 
also  damages  for  loss  of  tolls  upon  being  de- 
prived of  such  traffic  carried  by  the  unlicens- 
ed ferry,  but  we  see  no  reason  why  he  should 
not  recover  the  damages  suffered  by  reason  of 
such  carriage  of  traffic  by  the  unlicensed  fer- 
ry, whether  it  was  carried 'free  or  for  hire, 
the  damage  resulting  from  the  carriage  there- 
of and  depriving  the  operator  of  the  licens- 
ed ferry  of  tolls  that  otherwise  must  have 
come  to  bis  ferry.  He  could  waive  the  right 
to  recover  the  statutory  penalties  and  re- 
cover damages  for  the  operation  of  a  free 
ferry;  but,  there  being  no  allegation  of  the 
operation  of  a  free  ferry,  the  court  erred  in 
requiring  appellant  to  elect  whether  he  would 
proceed  for  the  penalties  or  for  damages  for 
loss  of  tolls,  since  he  had  the  right  to  recover 
the  damages  under  the  allegations  of  his  com- 
plaint for  the  loss  of  tolls,  if  any  was  shown 
to  have  resulted  from  the  Operation  of  the 
unllceDsed  ferry,  whether  It  was  operated 
free  or  for  hire. 

The  Judgment  Is  reversed  and  th^  cause 
remanded,  with  directions  to  overrule  the 
motion  to  require  plaintiff  to  elect,  and  for 
further  proceedings,   according  to  law. 
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POB  T.  POH.     (No.  187.) 
(Supreme  Court  of  Arkansu.    Oct  16,  1916.) 

1.  DivoRCB'  ^=368  —  Limitations— Dbbebtion 
—Statutb— "Exists." 

Under  Kirby'a  Dig.  i  2678,  providing  that 
plaintiff,  to  obtain  a  divorce,  must  prove  tiiat 
the  cause  occurred  or  existed  within  five  years 
next  before  commencement  of  suit,  suit  for 
divorce  for  desertion  need  not  be  commenced 
within  five  years  after  the  original  act  of  de- 
sertion, which  is  a  continuing  offense,  and  "ex- 
ists" 80  long  as  the  desertion  continues. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {  233;   Dec.  Dig.  <8=»68. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Exist] 

2.  Statutes   «=s>226  —  Bobbowkd   Statute  — 

CONSTBnCTION. 

A  decision  of  another  state,  construing  a 
statute  of  such  state  but  rendered  after  the 
statute  has  been  enacted  in  Arkansas,  need  not 
b«  accepted  by  the  Arkansas  court,  though  very 
persuaidve. 

[Ekl.  Note.— For  other  cases,  see  Statutes, 
CSent  Dig.  {  307;  Dec.  Dig.  <8=>226.] 

Appeal  from  Saline  Chancery  Ooort;  J. 
P.  Henderson,  Chancellor. 

Suit  for  divorce  by  W.  M.  Poe  against  Mol- 
Ite  Poe.  From  a  decree  refnslng  to  grant  the 
divorce,  plaintiff  appeals.  Decree  reversed, 
and  cause  remanded,  with  directions  to  enter 
a  decree  for  divorce  Id  accordance  with  the 
prayer  of  the  complaint 

W.  K.  Donham,  of  Benton,  for  appellant 

McClTLLOOH,  O.  3.  This  Is  an  uncontest- 
ed suit  for  divorce  on  the  ground  of  wlUful 
desertion,  and  the  appeal  Is  from  a  decree  of 
the  chancellor  refusing  to  grant  the  divorce. 
The  alleged  ground  for  divorce  Is  fully  estab- 
lished by  the  evidence,  but  the  chancellor 
refused  the  decree  of  divorce  for  the  reason 
that  the  original  act  of  desertion  did  not 
occur  within  the  time  prescribed  by  the  stat- 
ute. 

[1,2]  The  statute  on  die  subject  reads  as 
follows: 

"The  plaintiff,  to  obtain  a  divorce,  must  allege 
and  prove,  in  addition  to  a  legal  cause  of  di- 
vorce: First  A  residence  in  the  state  for 
one  year  next  before  the  commencement  of 
the  action.  Second.  That  the  cause  of  divorce 
occurred  or  existed  in  this  state,  or,  if  out  of 
the  state,  either  that  it  was  a  legal  cause  of 
divorce  in  the  state  where  it  occurred  or  ex- 
isted or  that  the  plaintiff's  residence  was  then 
in  this  state.  Third.  That  the  cause  of  di- 
vorce occurred  or  existed  within  five  years  next 
before  the  commencement  of  the  suit.  Kirby's 
Digest,  i  2678. 

The  theory  of  the  chancellor  advanced  in 
support  of  his  decision  Is  that  under  the 
statute  the  desertion  must  exist  for  one  year 
after  Its  occurrence,  and  that  the  suit  must 
then  be  commenced  within  five  years  there- 
after; but  we  are  of  the  opinion  that  that 
is  not  the  correct  interpretation  of  the  stat- 
ute. Willful  desertion  is  a  continuing  offense 
and  "exists"  within  the  meaning  of  the  stat- 
ute as  long  as  the  desertion  continues.    Some 


of  the  grounds'  for  divorce  enumerated  in  the 
statute  may  consist  of  single  acts,  such  as 
adultery,  and  others,  such  aa  willful  deser- 
tion, are  continuing  in  th^  nature. 

The  provisions  of  the  general  statute  of 
limitation  are  usually  held  not  to  apply  to 
actions  for  dlvorc&  9  Ruling  Case  Law,  i 
168. 

In  some  of  the  states  there  have  been  stat- 
utes enacted,  as  has  been  done  in  this  state, 
especially  applicable  to  actions  for  divorce; 
but  there  seems  to  be  little,  if  any,  authority 
bearing  directly  upon  the  interpretation  of 
our  statute.  This  statute  was  copied  literal- 
ly from  the  Kentucky  Ckide,  and  there  has 
only  been  one  decision  there,  so  far  as  our 
attention  has  been  directed,  bearing  In  any 
degree  at  all  on  the  constructloii  of  the 
statute.  That  is  the  case  of  Davis  v.  Davis, 
102  Ky.  440,  43  S.  W.  168,  39  L.  R.  A.  403, 
which  Involved  a  suit  for  divorce  on  the 
statutory  ground  of  "condemnation  for  fel- 
ony," and  it  was  decided  that  the  word  "con- 
demnation" did  not  mean  conviction,  but  that 
it  existed  as  long  as  the  judgment  was  in 
force,  and  that  the  cause  of  action  was  not 
barred  even  though  the  conviction  of  felony 
occurred  more  than  five  years  before  the 
commencement  of  the  action.  That  decision 
was  rendered  long  after  we  had  borrowed 
the  statute  from  our  sister  state,  and  we  are 
therefore  not  bound  to  accept  the  construc- 
tion ;  but  it  is  at  least  very  persuasive,  and 
we  think  it  is  the  correct  interpretation  of 
the  statute. 

It  follows  therefore  that  the  decree  of  the 
(^ancellor  was  erroneous;  and  the  same  is 
reversed,  and  the  cause  Is  remanded,  with 
directions  to  enter  a  decree  for  divorce  In  ao 
cordanoe  with  the  prayer  of  the  complaint 


MEMORANDUM  DECISIONS 


KIRK  V.  SAMPSON.  WILLIS  v.  SAME. 
(Court  of  Appeals  of  Kentucky.  Oct  8,  1916.) 
Appeal  from  CSreuit  Court  Knox  County.  Ac- 
tions between  Andrew  J.  Kirk  and  8.  S.  Willis 
and  Flem  D.  Sampson.  From  the  judgments. 
Kirk  and  Willis  appeal.  Affirmed.  J.  B.  Adam- 
son  and  Ed.  C.  ©"Rear,  both  of  Frankfort,  for 
appellant  Kirk.  Robt  H.  Winn  and  W.  B. 
White,  both  of  Mt.  Sterling,  for  appellant  Wil- 
lis. Scott  &  Hamilton,  of  Frankfort  H.  C.  GU- 
lis,  S.  B.  Diahman,  and  J.  M.  Robsion,  all  of 
Barbourville,  and  Hazelrigg  ft  Hazelrigg,  of 
Frankfort,  for  appellee. 

PER  CURIAM.  The  judipent  of  the  Knox 
circuit  court  in  this  case  is  affirmed  by  an 
equally  divided  court;  the  whole  court  sitting, 
except  Judge  HURT,  who  is  abReot  on  account 
of  illness  in  his  family,  and  will  not  return  in 
time  to  participate  in  the  decision  of  this  case 
before  October  7th,  the  latest  day  on  which  the 
nomination  of  candidate  for  judge  of  the  Court 
of  Appeals  can  be  certified  to  the  Secretary  of 
State. 
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BUTLEB  ▼.  STATE.  (No,  4179.)  (Court  of 
Wminal  Appeals  of  Texas.  Oct  11,  1916.) 
Ippeal  from  District  Court,  Wichita  C6unty; 
V.  N.  Bonner,  Judge.  W.  B.  Butler  was  con- 
icted  of  Tiolating  the  local  option  law,  and  he 
ppeals.  Affirmed.  C.  C.  McDonald,  Asst. 
itty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  for 
iolating  the  local  option  law,  his  punishment 
eing  assessed  at  two  years'  confinement  in  the 
enitentiary.  The  record  is  before  us  without 
statement  of  facts  or  bill  of  exceptions.  There 
;ing  nothing  calling  for  a  review  of  the  rec- 
rd,  the  jad^ent  will  be  affirmed. 


CAMPBELL  T.  STATE.  (No.  4118.)  (Court 
'  Criminal  Appeals  of  Texas.  June  14,  191S. 
ehcaring  Denied  Oct.  4,  1916.)  Appeal  from 
istrict  Court,  Collin  County ;  M.  H.  Gamett. 
idge.  Pearl  Campbell  was  convicted  of  keep- 
g  a  gambling  house,  and  appeals.     Affirmed. 

J.  Hemphill,  of  Dallas,  for  appellant.    0.  O. 
cDonald,  Asst.  Atty.  Gen.,  for  the  State. 
PRENDERGAST,  P.  J.    Appellant  was  con- 
:ted  for  keepfng  a  gambling  house  and  assess- 

the  lowest  punishment.  There  is  no  state- 
«t  of  facts  nor  any  bills  of  exceptions.  No 
ror  is  assigned  which  can  be  reviewed  in  the 
sence  of  these.    The  judgment  la  affirmed. 


TAZEI/WOOD  V.  STATE.  (Na  41S6.) 
}urt  of  Criminal  Appeals  of  Texas.  Jane  21, 
16.  Rehearing  Denied  Oct.  4,  1916.)  Appeal 
m   District   Court,   Bandall   Coun^;    Hugh 

Umphres,  Judge.  Robert  Hazelwood  was 
ivicted  of  assault  with  inftst  to  murder,  and 

appeals.  Beversed,  and  cause  remanded. 
>.  also.  186  S.  W.  201.  R.  E.  Underwood 
1  J.  W.  Crudgington,  both  ot  Amarillo,  W. 
Flpsher,  of  Canyon  CSty,  and  A.  M.  Mood 
I  Veale  db  Lumpkin,  all  of  Amarillo,  for  ap- 
lant.  H.  S.  Bishop,  Dist.  Atty.,  of  Amarillo, 
I  C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
te. 

•AVID  SON,  J.  Appellant  was  convicted  of 
lult  with  intent  to  murder,  his  punishment 
ig  assessed  at  two  years'  confinement  in  the 
itentiary.  There  were  two  cases  filed 
inst  appellant  in  the  district  court  of  Pot- 
county.  Upon  change  of  venue  one  was  sent 
landall  county  and  the  other  to  Donley  coun- 

The  facts  show,  as  to  the  identity  of  the 
nses,  that  they  were  committed  the  same 
It,  in  the  same  room  and  at  the  same  time. 

case  from  Donley  county  was  reversed  by 
court  on  May  10th  last.  It  charged  an  as- 
t  upon  the  daughter;  this  charged  an  as- 
t  upon  the  mother,  both  being  for  assault  to 
der.     It  is  not)the  purpose  of  the  writer  to 

up  the  statement  of  facts  or  go  into  a  de- 
d  statement  of  the  facts.  This  being  a 
lanion  case,  the  testimony  is  practically 
;ame  as  to  the  merits  of  the  case  as  stated 
le  apppal  of  the  other  case.  The  questions 
practically  the  same.     The  writer  does  not 

again  to  review  those  questions..  On  the 
nrity  of  the  opinion  in  the  former  case, 
judgment  is  reversed,  and  the  cause  re- 
led. 

:BNDI3RGAST,  p.  J.  I  dissent  and  re- 
o  my  dissenting  opinion  in  companion  case 
itly  decided. 


::;KETT  v.  state.     (No.  4182.)     (Court 
■iminal  Appeals  of  Texas.    Oct  18,  1916.) 


Appeal  from  District  Court,  Grayson  County; 
M.  H.  Gamett,  Judge.  Homer  Pickett  was  con- 
victed of  burglary,  and  appeals.  Affirmed.  O. 
C.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 
PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  burglary  and  assessed  the  lowest  pun- 
ishment There  is  no  statement  of  facts  nor 
bill  of  exceptions  in  the  record.  Nothing  is 
raised  that  can  be  considered  in  the  absence  of 
these.    The  judgment  is  affirmed. 


RAINEY  V.  STATE.  (No.  4218.)  (Court  of 
Criminal  Appeals  of  Texas.  Oct  18,  1916.) 
Appeal  from  Criminal  District  Coort,  Dallas 
County;  W.  L.  Crawford,  Jr.,  Judge.  Will 
Rainey  was  convicted  of  burglary,  and  appeals. 
Affirmed.  C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
burglary ;  his  punishment  being  assessed  at 
two  years'  connnement  in  the  penitentiary. 
There  is  neither  a  bill  of  exceptions  nor  state- 
ment of  facts  contained  In  the  record.  Withr 
out  these  documents  there  is  nothtug  presented 
in  the  record  for  consideration.  The  judgment 
is  affirmed. 


ROSALES  V.  STATE.  (No.  4177.)  (Court 
of  Criminal  Appeals  of  Texas.  Oct  11.  1916.) 
Appeal  from  District  Court,  Atascosa  County ; 
F.  G.  ChambliRR.  Judee.  Camilo  Roeales  was 
convicted  of  murder,  and  he  appeals.  Affirmed. 
C.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  his  punishment  assessed  at  20  years' 
confinement  in  the  state  i>enitentiary.  No 
statement  of  facts  or  bill  of  exceptions  accom- 
panies the  record.  Under  such  circumstances 
there  is  no  question  presented  we  can  review. 
The  judgment  is  afBrmed. 


Ex  parte  SANDS.  (No.  4270.)  (Court  of 
Criminal  Appeals  of  Texas.  Oct  18,  1916.) 
Appeal  from  District  Court  El  Paso  County; 
Dan  M.  Jackson,  Judge.  Halieas  corpus  by  W. 
B.  Sands.  From  judgment  refusing  bail,  he 
appeals.  Reversed,  with  directions.  Moore  tc 
Harris,  of  El  Paso,  and  E.  T.  Moore,  of  Aus- 
tin, for  appellant.  C.  C.  McDonald,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  refused  baU 
in  the  trial  of  a  writ  of  habeas  corpus  under  a 
charge  of  murder.  We  have  reviewed  this  rec- 
ord, and  are  of  opinion  that  the  trial  court  was 
in  error.  We  therefore  reverse  the  judgment 
and  fix  the  bail  at  $10,000,  upon  the  giving  of 
which  in  the  terms  of  the  law  the  sheriff  of 
El  Paso  county  will  release  the  relator  from  cus- 
tody. 


TANDY  COAL  &  GRAIN  CO.  t.  THOMAS. 

(No.  1047.)  (Court  of  Civil  Appeals  of  Texas. 
AmarUlo.  Oct.  25,  1916.)  Appeal  from  Lub- 
bock County  Court;  E.  R.  Haynes,  Judge.  Ac- 
tion b^  J.  M.  Thomas  against  the  Tandy  Coal 
&  Grain  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed.  J.  E.  Vickers. 
of  Lubbock,  for  appellant  W.  H.  Bledsoe,  of 
Lubbock,  for  appellee. 

HALL,  J.  This  record  shows  a  judgment  for 
one  of  the  parties,  where  there  was  a  conflict 
of  testimony.  There  being  sufficient  evidence  to 
support  the  judgment  it  la  affinned. 
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ABANDONMENT. 

See    Adverse    Possession,    0=>53;     Homestead, 
<S=>163;    Husband  and  Wife,  «s»303. 

ABATEMENT. 

See  Highways,  «=s>166. 

ABATEMENT  AND  REVIVAL 

V.  DEATH  OF  PAKTT  AKD  BBTTVAX 

OF  ACTION. 

CA)  Abatement    or   Snr-riTal   of  Aetion. 

$=>52  (Mo.)  The  statute  as  to  revival  of  caases 
of  action  (Rev.  8t  1909,  §  5438)  is  not  limited 
to  cases  in  which  suits  are  pending  at  the  death 
of  a  party,  but  applies  to  causes  of  actions  upon 
which  suits  mny  thereafter  be  broqcht. — Kobnie 
T.  Paxton,  188  S.  W.  155. 
<S=»58(2)  (Mo.App.)  The  general  rule  is  that 
the  death  of  a  judgment  debtor  ends  suit  in  the 
nature  of  a  creditors'  bill,  without  seizure  of 
assets  or  Ijen  created  thereon,  leaving  debtor's 
property  to  be  applied  ratably  to  payment  of  his 
debts.— United  Elevator  &  Grain  Co.  v.  Collier, 
188  S.  W.  1127. 

VI.  WAIVEK  OF  OROimDS  OF  ABATE- 
MENT AND  TIME  AND  MANNER 

OF  PLEADING  IN  OENERAZ.. 

«S=s»88  (Ky.)  Civ.  Code  Prac.  §$  50T,  608.  kel4 
to  prescribe  the  mode  of  revivor  of  actions, 
and  not  to  prevent  the  personal  representative 
from  waiving  formal  revivor  by  entering  bis 
appearance.— Davie's  Bx'r  v.  City  of  Louisville, 
188  S.  W.  911. 

Where  a  creditor  obtained  an  order  under 
Civ.  Code,  {  407,  reviving  a  judgment  against  a 
deceased  defendant,  and  the  personal  representa- 
tive of  such  defendant  appeared  and  moved  to 
set  aside  the  judgment  of  revival  and  appealed 
from  a  denial  thereof,  he  thereby  appeared  to 
the  action,  waiving  a  formal  order  of  revivor 
thereof.- Id. 

ABDUCTION. 

See  Seduction. 

ABSENCE. 

See  Criminal  Law,  «=3636. 

ABSTRACTS. 

See  Appeal  and  Error,  «s3581 ;    Vendor  and 
Purchaser,  4s>140. 

ABUTTING  OWNERS. 

See  Municipal  Corporations,  <S=>406-51.1,  649- 
706;    Turnpikes  and  Toll  Roads,  «S316. 

ACCELERATION  CUUSE& 

See  Bills  and   Notes,  iS=9l29,  156. 


ACCEPTANCE. 

See  Insurance,  €=sl36. 

ACCESSORIES. 

See  Homicide,  «=9249,  281. 

ACCIDENT. 

See  Homicide,  $=3304. 

ACCIDENT  INSURANCE. 

See  Insurance,  4=9464. 

ACCOMPLICES. 

See  Criminal  Law,  «=3507-611,  780. 

ACCORD  AND  SATISFACTION. 

See    Compromise    and    Settlement;     Novation ; 
Payment;    Release. 

ACCOUNT. 

See  Account  Action  on. 

ACCOUNT,  ACTION  ON. 

4=»I2  (Tex.Civ.App.)  Under  the  express  provi- 
sion of  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
3712,  defendant's  failure  to  deny  the  justness 
of  a  verified  account  or  any  item  thereof  is 
equivalent  to  an  admission  of  its  correctness. — 
Bay  Lumber  Co.  v.  Artman  8c  Buettmer,  188 
S.  W.  279. 

Where  defendant.  In  an  action  on  a  verified 
account  admitted  its  correctness  and  did  not 
allege  any  payment  thereof,  plaintiff  was  entitled 
to  recover. — Id. 

ACKNOWLEDGMENT. 

I.  NATURE  AND  NECESSITY. 

4=»5  (Ky.)  Where  rights  of  third  person  with- 
out notice  do  not  intervene,  a  conveyance  is 
valid  inter  partes  although  not  acknowledged, 
and  though  it  could  not  be  recorded  unless  ac- 
knowledged.—Bowling  V.  Bowling,  188  S.  W. 
1070. 

ACQUIESCENCE 

See  Estoppel,  «=902. 


ACTION. 


Dismissal  and 


See   Abatement   and   Revival; 
Nonsuit. 

n.  NATURE  AND  FORM. 

9=»35  (Ky.)  A  remedy  provided  Hy  statute  for- 
a  violation  of  a  common-law  right  is  not  ex- 
clusive of  the  common-law   remedy,   unless  ex- 
pressly or  impliedly  made  exclusive  by  the  stat- 
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nte.— Grimes  t.  Central  Life  Ins.  Co.,  188  S.  W. 
801. 

A  statutory  remedy  for  violation  of  a  rixbt 
created  by  the  statute  is  exdasive  of  any  other 
remedy. — Id. 

If  a  statutory  remedy  is  not  expressly  made  ex- 
clusive and  is  inadequate  for  the  purpose,  there 
is  no  implication  that  it  is  exclusive. — Id. 

m.   JOINDER,    BPUTTTINO.    CONSOU' 
DATIOH,   AND   SEVERANCE. 

«=»38(4)  (Tex.Civ.App.)  Where  the  tenant  al- 
leged that  the  landlord  and  his  agents  con- 
spired to  destroy  his  business,  closed  his  office 
against  him,  publicly  ridiculed  him,  and  accused 
him  of  dishonesty,  and  claimed  actual  and  ex- 
emplary damages,  his  petition  sounded  in  tort 
and  not  in  contract  for  a  breach  of  a  lease,  so 
that  there  was  no  misjoinder.— Paul  ▼.  Sweeney, 
188  S.  W.  525. 

€=>48(1)  (Tex.Civ.App.)  A  party  may  sue  in 
one  action  fo..-  a  breach  of  contract  and  for 
damages  for  slander  where  both  claims  grow 
out  of  the  same  transaction  and  are  so  con- 
nected that  they  may  conveniently  and  appro- 
priately be  litigated  together. — Paul  v.  Sweeney, 
188  S.  W.  625. 

The  rule  forbidding  misjoinder  of  causes  of 
action  is  a  rule  of  convenience  and  expediency 
and  should  ^se  construed  with  the  broader  rule 
for  avoidance  of  multiplicity  of  suits. — Id. 
^=^50  (2)  (Mo.App.)  A  creditor  cannot  in  the 
same  action  seek  to  compel  different  creditors 
of  the  same  debtor,  whose  property  they  hold  as 
collateral,  to  pursue  remedies  against  sureties 
and  indorsers  on  the  obligations  before  exhaust- 
ing the  collateral;  the  transactions  being  whol- 
ly separate.— United  Elevator  &  Grain  Co.  v. 
Collier,  188  S.  W.  1127. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADJUDICATION. 

See  Judgment. 

ADJUSTMENT. 

See  Insorance,  ^=>673. 

ADMINISTRATION. 

S«e  Executors  and  Administrators. 

ADMISSIONS. 

See  Continuance,  9=334;  Criminal  Law,  9=3 
406,  407;    Evidence,  <S=>219-265. 

ADVANCEMENTS. 

See  Descent  and  Distribution,  9=>106. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions,  «=>73 ;  Mines  and 
Minerals,  9=>49;  Tenancy  in  Common,  9=> 
15. 

I.  NATITBE  AMD   REQUISITES. 

(A)  Aeanisltlon  of  RIarbts  by  Presoription 
la  General. 

9=9 1 3  (Ky.)  To  perfect  a  title  by  adverse  pos- 
session the  holding  most  be  adverse,  open,  ac- 
tual, and  continuous  to  a  well-marked  or  well- 
defined  boundary.— Britt  r.  Houser,  188  S.  W. 
628. 

(O  Visible  and  Notorloua  Poaaeaalon. 

9s>3l  (Ky.)  Where  no  notice  of  adverse  claim 
to  dedicated  street  was  given  an  incorporated 
town  having  potential  power  of  acceptance,  lim- 
itations under  Ky.  St  I  2546,  were  inoperative 
as  against  the  town. — Arn  v.  Chesapeake  &  O. 
By.  of  Kentucky,  188  S.  W.  340. 


(B)   DaratlOB    and    Contlnattr    •'    Poaaea- 
alon. 

9=940  (Ark.)  A  suit  for  partition  brought  with- 
in seven  years  of  the  earliest  period  that  an 
adverse  possession  could  have  commenced  to 
run  against  plaintiff  was  not  barred  by  claim 
of  adverse  possession. — ^Maapin  v.  Gains,  18S 
S.  W.  552. 

9=343(4)  (Tenn.)  Where  the  grantee  of  an  ad- 
verse possessor  takes  possession,  be  may  unite 
his  anbsequent  possession  with  bis  grantor's 
prior  possession  to  make  out  the  seven  years' 
adverse  possession. — Northcut  t.  Church,  188 
S.  W.  220. 

9=s>44  (Ky.)  While  continuity  of  possession  is 
essential  to  title  b^  adverse  possession,  it  is 
allowable  to  take  into  consideration  the  na- 
ture, character,  value,  and  location  of  the 
property  and  the  uses  to  Which  it  has  been  or 
may  be  put,  but  it  must  be  such  as  to  put  the 
rral  proprietor  upon  notice. — Britt  v.  Housip, 
IhS  S.  W.  628. 

In  perfectin|;  title  by  adverse  possession  dis- 
connected periods  of  occupancy  where  there  is 
no  obstacle,  or  occasional  entries  for  iiurposea 
of  pasture,  cutting  timber,  or  cultivation  will 
not  be  sufficient  to  answer  the  requirements  of 
continuity. — Id. 

9=94S  (Ky.)  Creditor'a  suit  to  sell  land  sus- 
pending running  of  statute  of  limitations  in  fa- 
vor of  party  thereto,  and  during  its  pendency  hia 
holding  was  not  adverse. — Continental  Bealty 
Co.  V.  CardweU,  188  S.  W.  777. 
9=>53  (Ky.)  If  continuity  of  possession  be 
broken  by  voluntary  abandonment,  surrender  of 
premises  to  another,  etc.,  it  will  be  fatal  to  the 
case  of  an  adverse  claimant. — Britt  v.  Houser, 
188  S.  W.  628. 

9=>57  (K;^.)  In  an  action  of  ejectment  evidence 
held  sufficient  to  justify  a  finding  that  the  ad- 
verse possession  of  ddendant  had  been  con- 
tinuous.—Britt  V,  Houser,  188  S.  W.  628. 

<F)  Hoatlle  Cbaracter  of  PoaaeaaloB. 

9=>62(3)  (Ky.)  Where  a  widow,  after  her  hus- 
band's death,  resided  on  hia  land  with  her 
daughter  and  son-in-law,  her  occupancy  was 
not  adverse  to  any  person;  as  she  had  the 
right  thereto  as  her  homestead. — Carter  v.  Mon- 
arch, 188  S.  W.  379. 

9^62(3)  (Mo.)  Adverse  possession  of  land  in 
which  a  widow  had  a  homestead  estate  could  not 
run  against  the  remainder,  vested  in  the  heirs 
of  the  widow's  deceased  husband. — Swearengin 
T.  Stafford,  188  S.  W.  97. 

Widow's  right  of  quarantine  in  husband's  real 
estate  prevented  running  of  statute  of  limita- 
tions against  his  heirs  until  lier  dower  should 
be  assigned. — Id. 

AFFIDAVITS. 

See  Account,  Action  on;  Criminal  Law,  ^s 
134,  603.  956;  Depositions;  Garnishment, 
9=»88;    New  Trial,  9=>14S. 

9=>5  (Tex.Civ.App.)  An  affidavit  for  garnish- 
ment is  not  insufficient  because  the  notary  be- 
fore whom  it  was'  executed  was  under  21  years 
of  age.— Freeman  v.  Port  Arthur  Bice  &  Irriga- 
tion Co.,  188  S.  W.  444. 

AGE. 

See  Criminal  Law,  9s>417,  484;  Bape,  9=>S2; 
Witnesses,  9=>40. 

AGENCY. 

See  Principal  and  Agent. 

AIDER  BY  VERDICT. 

See  Appeal  and  Error,  9s»106S. 

ALIBI. 

See  Criminal  Law,  9=»775. 
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ALIENATION.   • 

Se«  Deeds,  «3»149;    Ferpetuitieai 

ALIMONY. 

See  Divorce,  «=>240-28a. 

ALTERATION. 

See  Schools  and  School  Districts,  «=>a3. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Inatruments. 

^=36  {Ky.)  In  determining  validity  of  «  con- 
tract  which  by  its  terms  was  in  full  force  at 
the  time  the  action  was  commenced,  an  attempt- 
ed extension  of  time  is  immaterial. — ^Bowling  v. 
BowUng,  188  S.  W.  1070. 
<&=>6  (Tex.Cir.App.)  Bank's  innocent  alteration 
of  due  date  of  note,  pursuant  to  agreement  with 
signatory,  held  to  nave  destroyed  instrument 
as  an  obligation,  despite  stipulation  whereby 
parties  secondarily  liat>le  waived  presentment, 
etc,  and  agreed  uiat,  if  note  was  extended  as 
to  principal,  their  liability  would  not  be  af- 
fected.—Caldwell  Nat  Bank  v.  Keep,  188  S.  W. 
507. 

<S=>23  (Tex.Civ.App.)  While  a  material,  though 
innocent,  alteration  of  a  note,  destroys  it  as  an 
obligation,  and  as  a  premise  for  recovery,  under 
appropriate  conditions  recovery  may  be  had 
on  the  original  consideration.— Caldwell  Mat 
Bank  v.  Keep,  188  S.  W.  607. 
^=329  (Ky.)  Evidence  held  insu£Bcient  to  war^ 
rant  cancellation  of  contract  alleged  by  plain- 
tiffs to  have  been  intended  as  an  option  and 
fraudulently  altered  after  signing. — BowUng  t. 
Bowling,  188  a  W.  1070. 

AMENDMENT. 

See  Appeal  and  Error,  9=3889,  9S9;  Judg- 
ment, 9=9299;  Limitation  of  Actions,  9=3 
127;  Pleading,  «=»247-252;  Process,  «s»6; 
Statutes,  «s3l38. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  «s»67.  61,  1171 ;  Courts, 
<S=>ie9. 

ANCILLARY  ADMINISTRATION. 

See  Executors  and  Administrators,  9=3518, 
519. 

ANIMALS. 

See  Carriers,  «=9218-230;  Constitutional  Law, 
«s»208,  294;  Criminal  Law.  «s9804;  High- 
ways, 93>181;  Livery  Stable  and  Garage 
Keepers,  ^=36;  Municipal  Corporations,  9=3 
604:  RaUroads,  «=33(ffi;  Statutes,  9=>77, 
93,  107. 

<@=350(1)  (Tenn.)  Priv.  Acts  1911,  c.  49,  S§  1. 
6,  enacted  to  prevent  stock  from  running  at 
large  in  counties  having  a  population  of  not 
less  than  18,500  and  not  more  than  15,640, 
according  to  federal  census  of  1910,  held  not 
unconstltutioiial.— Thomas  v.  State,  188  S.  W. 
617. 

9=»50(1)  (TennO  Acts  1903,  e.  177,  and  Priv. 
Acts  1911,  c.  122,  prohibiting  persons  from  per- 
mitting hogs,  sheep,  and  goats  to  run  at  large 
in  a  certain  county,  are  not  unconstitutionaL— 
Sullivan  v.  State,  188  S.  W.  1153. 
^^357  (Ark.)  Under  ordinance  making  it  un- 
lawful for  fowl  to  run  at  large  within  city 
limits,  the  turning  out  of  chickens  or  ducks  and 
guarding  them  while  out  would  not  constitute 
a  violation.- Merrill  v.  City  of  Van  Buren,  188 
S.  W.  537. 

In    prosecution    for    violation    of    ordinance, 
making  it  a  misdemeanor  to  allow  fowl  to  run 


at  lar^e  within  city  limits,  instructions  Tuld  to 
make  it  sufficiently  clear  that  penalty  could  be 
imposed  only  on  persona  willfully  and  inten-  ' 
tionally  permitting  them  to  run  at  large.— Id. 
9=396  (Ark.)  Defendants  had  no  right  to  re- 
sort to  excessive  force  or  means  in  driving  tres- 
passing cattle  from  their  pasture,  which  was  not 
inclosed  with  a  lawful  fence,  and  were  liable 
for  killing  a  cow  in  so  doing,  though  the  injury 
was  not  wantonly  or  maliciously  inflicted. — 
Keinman  v.  Worley,  188  S.  W.  1175. 

ANSWER. 

Sea  Pleading,  <Ss386. 

ANTI-TRUST  LAW. 

See  Monopolies. 

APPEAL  AND  ERROR. 

See  Costs,   i8=>2S4,  238;    Criminal  Law,  «=> 

1035-1186;    Exceptions,  BiU  of. 
For  review  of  rulings  in  particular  actions  or 

proceedings,  see  also  the  various  specific  top- 

n.  KATURE   AND    OROUNDS  OF   AP- 
PE1,I.ATE  JURISDICTION. 

41=3 1 9  (Ky.)  The  purpose  of  the  action  be- 
ing to  prevent  election  by  defendants  of  teach- 
ers for  a  certain  year,  that  year  having  expired, 
the  appeal  presents  only  a  moot  question,  whld> 
will  not  be  considered.— Potter  v.  Yonts,  188  S 
W.  1059. 

m.  DECISIONS  REVIEW ABI.E. 

<0)  Antoiuit  or  Talne  la  CoatrOTersr. 

9=357  (Ky.)  The  amount  involved,  as  regards 
jurisdiction  on  appeal  by  defendant,  is  not 
alone  the  amount  of  the  judgment  for  plaintiff, 
but  sums  unsuccessfully  sought  to  be  recovered 
by  way  of  set-off  or  counterclaim. — Ford  Lumber 
&  Mfg.  Co.  V.  Comett,  188  S.  W.  466. 

9=361  (Kr.)  Appeal  to  Court  of  Appeals,  pros- 
ecuted July  19,  1915,  from  judgment  rendered 
June  23,  1915,  awarding  as  alimony  $15  a 
month  from  January  23,  1915,  will  be  dismissed, 
as  appellant  could  not  have  paid  jurisdictional 
amount.— Young  v.  Young,  188  S.  W.  776. 

(D)   FlniUitr   of  DetermlBation. 

9=»80(5)  (Tex.CHv-App.)  In  suit  for  foreclosure 
of  judgment  lien  against  land,  praying  that  it 
be  sold  and  proceeds  be  applied  to  pay  a  ven- 
dor's lien  balance  to  plaintiff,  judgment  for 
plaintiff  against  a  defendant  for  the  debt,  or- 
dering land  to  b«  sold  and  directing  applica- 
tion of  proceeds,  was  final  and  appealable. — 
Reyes  v.  Kingman  Texas  Implement  Coi,  188 
S.  W.  450. 

TV.  RIGHT  OF  REVIEW. 
(A)   Persoaa  Bntltled. 

9=3 150(1)  (Ark.)  That  there  were  decrees  for 
costs  against  appellants  below  does  not  justify 
them  in  appealing  where  they  have  no  other  in- 
terest.— Board  of  Assessors  of  Waterworks  Dist. 
No.  2  of  Texarkana  v.  Texarkana  Water  Corp., 
188  S.  W.  808. 

9=3 1 50(4)  (Ark.)  In  suits  against  board  of  im- 
provement of  waterworks  district  in  city  and 
board  of  assessors  to  cancel  assessments  and  to 
have  organization  of  district  declared  invalid, 
appeals  of  members  of  board  of  assessors  will 
be  dismissed  for  lack  of  interest  in  appellants. 
—Board  of  Assessors  of  Waterworks  Dist.  No. 
2  of  Texarkana  v.  Texarkana  Water  Corp..  188 
S.  W.  808. 
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V.  FKESENTATION  AMD  BE8EBVA- 

TIOM  IN  LOWER  OOUBT  OF 

OROVNDS  OF  REVIEW. 

(A)   iBsnea  aad  4ueationa  In  Ijotrer  Court. 

*»  171(1)  (Mo.App.)  A  party  can  advance  on 
appeal  only  such  theories  of  his  case  as  he  ad- 
vanced on  trial.— Farmers'  Bank  of  Deepwater 
V.  Ogden,  188  S.  W.  201. 

«=>I72(1)  (Ky.)  In  proceeding  by  creditors  at- 
tacking debtor's  assignment  of  a  claim  to  a  cred- 
itor, without  allegation  that  it  was  made  in 
contemplation  of  insolvency  or  to  prefer  such 
creditor,  Court  of  Appeals  could  not  adjudge 
that  transfer  was  preferential  and  operated  as 
an  assignment  of  all  company's  property  for 
benefit  of  creditors.— Kentucky  Consumers'  Oil 
Co.  V.  Continental  Pnel  Co.,  188  S.  W.  855. 
■€=173(1)  (Mo.App.)  The  fact  that  plaintiff  ap- 
pellee recognized  in  the  trial  court  that  a  par- 
ticular point  was  in  the  case  by  a  requested  in- 
struction does  not  relieve  defendant  appellant 
of  its  duty  to  make  all  its  points  of  defense  in 
the  trial  court.— Farmers'  Bank  of  Deepwater 
V.  Ogden,  188  S.  W.  201. 
«=>I76  (Tei.Civ.App.)  Where  it  was  agreed  in 
trial  court  that  plaintiffs  owned  junior  survey 
except  as  it  conflicted  with  senior  surveys,  de- 
fendants cannot  assert  on  appeal  that  the  junior 
survey  was  void.— Maddoz  v.  Dayton  Lumber 
Co.,  188  S.  W.  958. 

(D)   Objeetlona  and   Motlona,  and   Rnlliiira 
Thereon. 


>  1 85(1)  (Ark.)  Where  neither  party  question- 
ed the  jurisdiction  of  the  chancery  court,  to 
restrain  trespass  and  the  cutting  of  timber,  it 
will  be  treated  on  appeal  as  cognizable  in  that 
court.— I'enix  v.  Pumphrey,  188  S.  W.  816. 
«=>2I6(1)  (Mo.App.)  Where  appellant,  defend- 
fendant  Iwlow,  failed  to  embody  the  point  made 
first  by  it  on  rehearing  in  a  plain  requested  in- 
struction, such  point  will  be  considered  as  aban- 
doned.— Farmers'  Bank  of  Deepwater  v.  Og- 
den, 188  S.  W.  201. 

4S=>2I6(2)  (Tei.Civ.App.)  It  is  not.  generaUy 
speaking,  such  affirmative  error  for  the  court  to 
fail  to  state  the  issues  as  will  require  reversal, 
since  if  either  party  is  not  satisfied  with  the 
charge,  as  not  being  sufficiently  explicit,  it  is  his 
duty  to  request  an  additional  charge.— Adams  & 
Washam  v.  Southern  Traction  Co.,  188  S.  W. 
275. 

<S=2I6(3)  (Tex.CIv.App.)  A  party  who  fails  to 
except  to  an  erroneous  charge  given,  or  to  re- 
quest a  correct  charge,  acquiesces  in  the  given 
charge,  and  cannot  thereafter  have  the  verdict 
set  aside  for  insufficiency  of  the  evidence  which 
was  sufficient  under  the  given  charge,  olthough 
he  moved  for  peremptory  charge.— Western  Un- 
ion Telegraph  Co.  v.  Huffstutler.  188  S.  W. 
455. 

<&=>23l(9)  (Ark.)  In  absence  of  specific  objec- 
tions to  instruction  relative  to  right  of  jury  to 
disregard  testimony  of  witness  who  had  testified 
falsely,  error  therein  held  not  call  for  reversal 
— Reinman  v.  Worley,  188  S.  W.  1175. 
<S=»233(1)  (Mo.App.)  A  general  demurrer  to  the 
evidence  cannot  be  used  to  inject  into  the  case 
in  the  appellate  court  a  question  which  was  not 
specifically  called  to  the  attention  of  the  trial 
court,  an.l  upon  which  it  cannot  be  seen  that 
such  court  had  an  opportunity  to  rule  and  did 
so.- Farmera'  Bank  of  Deepwater  v.  Ogden,  188 
S.  W.  201. 

(C)  Exeeptiona. 

<S=>263(1)  (Tex.Civ.App.)  A  party  who  fails  to 
except  to  an  erroneous  charge  given,  or  to  re- 
quest a  correct  charge,  acquiesces  in  the  given 
cliarw,  and  cannot  tliereafter  have  the  verdict 
set  aside  for  insufficiency  of  the  evidence  which 
was  sufficient  under  the  given  charge,  although 
he  moved  for  peremptory  charge. — Western  t'n- 
i  n  Telegraph  Co.  v.  Huffstutler.  188  S.  W, 
455. 


«=»263(1)  (Tei.ClvJU>p.)  Venwm's  Sayles'  Ann. 
Civ.  St.  1914,  art  2061,  defendanU  in  trespass 
to  try  title  who  had  failed  to  except  to  court's 
charge  and  to  its  refusal  to  give  their  special 
charges,  held  to  have  acquiesced  in  such  rul- 
ings, and  to  be  bound  thereby.— Hume  v.  Car- 
penter, 188  S.  W.  707. 

«=>274(1)  (Tei.Civ.App.)  A  statement  of  facts 
approved  by  the  trial  court,  of  presentation 
of  objections  and  of  exceptions,  relative  to  re- 
quested instructions,  all  before  submission  of 
the  general  charge,  is  sufficient  to  constitute 
proper  exceptions,  as  well  as  a  bill  of  exceiH 

t^'ori^t'l?:  ^9.'-  *  ^-  ^'-  ^"-  ^-  ^''°'- 

«=»274(6)  (Tex.Civ.App.)  An  exception  to  the 
judgment  is  sufficient  to  authorize  a  challenge 
flj  Uie  trial  court's  findings  of  fact— St.  Ixiuis, 
B.  &.  M.  Ry.  Co.  V.  Paine,  188  S.  W.  1033. 

(D)   Ifotiona  for  New  Trial. 

^=»28I(1)  (Ark.)  No  motion  for  new  trial  is 
necessary,  if  there  is  error  of  law  apparent  from 
the  face  of  the  record.— Baucum  v.  Waters.  188 
S.  W.  802. 

<8=»302(3)  (Ky.)  Where  rejection  of  competent 
evidence  was  not  made  a  ground  for  a  new  trial, 
action  of  court  is  not  subject  to  review.— Hoff- 
man V.  Friedman,  188  S.  W.  408. 

Vn.   REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 

(B)  Petition    or    Prayer,    Allowanee,    and 
Certlfleate  or  Affldavlt. 

^^3^9  (Ky.^  Appeal  to  the  Court  of  Appeals 
p;ranted  by  the  circuit  court  from  a  judgment 
involving  only  $250  must  be  dismissed;  appel- 
lant's remedy  being  by  motion  for  appeal  made 
in  the  Court  of  Appeals.- Searcy  v.  Golden.  188 
S.  W.  1098. 

(O   Payment  of  Feea  or  Coats,  and  Bonda 
or  Other  Secnritlea. 

<S=9382  (Tex.  Civ.  App.)  Upon  decree  fore- 
closing lien  on  land,  with  a  money  judgment 
against  certain  defendants,  but  not  against  ap- 
pellauts,  supersedeas  bond  under  Rev.  St  1911, 
art.  2101,  partaking  to  some  extent  of  the  na- 
ture of  a  cost  bond  under  article  2097,  and  of 
the  supersedeas  bond  under  article  2102,  held 
insufficient,  where  money  judgment  exceeded  the 
penalty  denominated.— Uooien  v.  Hulsey,  188 
S.  W.  1009. 

(D)  'Writ  of  Error,  Citation,  or  Hotlce. 

■S=>407(1)  (Tex.Civ.App.)  Under  Kev.  St.  art 
2099,  providing  that  jurisdiction  of  appellate 
court  attaches  upon  filing  of  petition  and  bond 
for  writ  of  error,  and  article  2095,  providing  for 
service  on  attorney  of  record,  service  of  ci- 
tation on  a  writ  of  error  upon  attorney  of 
parties  and  upon  guardian  of  infant  heirs  of  de- 
ceased defendant  not  found  in  county  was  suffi- 
cient.—Jolly  V.  Brown,  188  S.  W.  972. 

X.   RECORD  AND  PROCEEDINGS  NOT 

IN  RECORD. 

(A)  Mattera  to  be  Shown  by  Record. 

<S=>499(4)  (Tex.Civ.App.)  Bill  of  exception  to 
refusal  of  special  requested  charge,  not  affirma- 
tively showing  such  charge,  was  presented  to 
trial  court  or  opposing  counsel  before  main 
charge  was  read  to  the  jury,  as  required  by 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts.  1971, 
2061,  cannot  be  considered. — Hawks  v.  Long- 
botham.  1S8  S.  W.  734.    • 

Where  bills  of  exception  to  the  refusal  of  spe- 
cial charges  recite  that  "at  the  proper  time" 
such  charges  were  presented  to  the  trial  judge, 
the  recital  is  sufficient  to  show  that  they  were 
presented  before  the  main  charge  was  read  to 
the  jury,  as  required  by  Vernon  s  Sayles'  Ann. 
av.  St  1914,  art  1971.— Id. 
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(C)  neeeaalty  of  BUI  of  Bzoeptlona,  Cue, 

or  Statement  of  Facta, 

«=»544(2)  (Tex.Civ.App.)  In  absence  .of  state- 
ment of  facts,  court  cannot  review  alleged  error 
in  overruling  motion  for  peremptory  instruc- 
tion for  plaintiff  based  on  tne  evidence.— Bruns 
Kimball  &  Co.  v.  Amundsen,  188  S.  W.  729. 

Where  there  is  no  statement  of  facts,  the 
court  cannot  say  that  the  trial  court  erred  in 
refusing  special  charges,  requested  by  plaintiff, 
propriety  of  which  depended  on  evidence.— Id. 

(D)  Contenta,  Maklnar.   and   Settlement  of 

Caae  or  Statement  ot  Facta. 

«=s>557  (Tex.Civ.App.)  Acts  32d  Leg.  e.  110,  §7 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  2073), 
as  to  perfecting  record  on  appeal,  does  not  Im- 
pose on  trial  judge  absolute  duty  to  extend  time 
for  filing,  or  approve  statement  of  facts,  if 
found  correct,  or,  if  not,  to  prepare  one  himself, 
after  30  days  after  adjournment,  but  gives  him 
discretion,  which  cannot  be  controlled  by  any 
other  court.— Dobie  v.  Scott.  188  S.  W.  286. 
«=)564(3)  (Tex.Civ.App.)  AcU  323  Leg.  c.  119, 
I  7  (Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
2073),  as  to  perfecting  record  on  appeal,  does 
not  impose  on  trial  judge  absolute  anty  to  ex- 
tend time  for  filing,  or  approve  statement  of 
facts,  if  found  correct,  after  30  days  after  ad- 
journment, but  gives  him  discretion,  which  can- 
not be  controlled  bv  any  other  court.^Dobie  v. 
Scott,  188  S.  W.  286.     . 

4s»564(5)  (Tex.CSv<.App.)  Discretion  being  in 
the  trial  judge  as  to  allowing  statement  of  facts 
filed  after  30  days  after  adjournment,  it  is  Im- 
material whether  parties  acted  with  all  possible 
diligence,  if  the  statement  was  offered  too  late. 
—Dobie  V.  Scott,  188  8.  W.  286. 

(B)  Abatraota  o(  Record, 

«=958l(3)  (Mo.App.)  The  abstract  is  fatally 
defective,  the  record  proper,  as  abstracted,  fail- 
ing to  show  filing  of  motion  for  new  trial,  or 
that  the  bill  of  exceptions  was  signed  and  filed. 
— Blumer  v.  Loevenhart,  188  S.  W.  1131. 
«=s>98l(8)  (Mo..\pp.)  The  abstract  is  fatally 
defective,  the  record  proper,  as  nijstracted,  fail- 
ing to  show  filing  of  motion  for  new  trial,  or 
that  the  bill  of  exceptions  was  signed  and  filed. 
—Blumer  v.  Loevenhart,  188  S.  W.  1131. 

(J)   Conolnatveneaa    and    Bffect,    Impeacta- 
InK  and  Contradlctlngr. 

«=»662(3)  (Tex.Civ.App.)  A  bill  of  exceptions 
accepted  by  the  appealing  party  binds  him,  and 
statements  therein  as  to  the  status  of  the  plead- 
ings must  be  taken  as  true. — Nacogdoches  Com- 
press Co.  V.  Hayter,  188  S.  W.  506. 

(K)  (taeationa  Presented   tor  Revlevr. 

^=>67l(3)  (Mo.  App.)  On  appeal  in  equity, 
where  evidence  is  not  brought  up,  judnment 
will  be  affirmed,  unless  for  matter  apparent  in 
record  proper  it  cannot  stand. — Boettger  v.  Bey- 
ers, 188  S.  \V.  1124. 

€=3672  (Ark.)  The  court  on  appeal  can  review 
for  error  manifest  from  the  face  of  the  judg- 
ment, even  when  the  judgment  contains  a  recit- 
al of  the  facts  upon  which  it  is  based. — Baucum 
V.  Waters,  188  S.  W.  802. 
€=9675  (Tex.Civ.App.)  Error  in  overruling  a 
plea  of  privilege  b.y  defendant  to  be  sued  in  an- 
other county  cannot  be  reviewed  in  the  absence 
of  statement  of  the  evidence  adduced  on  the 
hearing  of  such  plea.— Mallow  v.  Raynes,  188  S. 
W.  23. 

€=>690(1)  (Tex.Civ.App.)  In  disposing  of  as- 
signment of  error  complaining  of  admission  of 
testimony,  appellate  court  is  confined  to  tes- 
timony ns  stated  in  bill  of  exceptions. — Boerger 
V.  Vandegrift,  188  S.  W.  948. 
€=>704(2)  (Mo.App.)  The  findings  and  conclu- 
sions of  the  trial  court,  in  a  case  of  equitable 
coenizaDcc.  are  not  reviewable  where  the  record 


does  not  appear  to  contain  all  the  evidence.— 
Boettger  v.  Boyers,  188  S.  W.  1124. 

XI.  ASSIGNMSNT   OF   ERRORS. 

«=>7I9(1)  (Tex.Civ.App.)  In  the  absence  of 
proper  assignments  of  error,  the  court  can  con- 
sider errors  in  law  apparent  on  the  face  of  the 
record.— Holloman  v.  Black,  188  S.  W.  973. 
€=9722(1)  (Tex.Civ.App.)  Where  an  assignment 
of  error  in  a  case  tried  by  the  court  is  based 
on  a  motion  for  new  trial,  but  does  not  present 
the  same  question  and  is  not  a  copy  of  the 
assignment  in  the  motion,  it  cannot  be  consid- 
ered.— Cole  V.  Knights  of  Maccabees  of  the 
World,  188  S.  W.  699. 

€=>742(1)  (Tex.Civ.App.)  Assignments  of  error 
which  were  indefinite,  uncertain,  and  multifari- 
ous, none  of  them  being  such  propositions  within 
themselves  as  could  be  considered  as  proposi- 
tions of  law,  and  which,  when  followed  by  any 
proposition,  were  followed  by  such  a  one  as  was 
not  germane  to  the  assignments,  were  improper- 
ly briefed. — Hawks  v.  Longbotham,  188  S.  W. 
734. 

€=3742(4)  (Tex.Civ.App.)  Where  objection  made 
to  admission  of  evidence  did  not  include  ques- 
tion urged  in  a  proposition  under  an  assign- 
ment of  error,  the.  proposition  is  not  germane 
to  the  assignment.— Cole  v.  Knights  of  Macca- 
bees of  the  World,  188  S.  W.  699. 
<&=5747(2)  (Tex.Civ.App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  1639.  and  in 
view  of  rule  lOl  for  district  and  county  courts 
(159  S.  W.  xi),  defendants  in  trespass  to  try 
title,  who  failed  to  file  any  cross-assignments 
of  error  on  appeal,  were  in  no  position  to  com- 
plain of  court's  charge  and  its  refusal  to 
charge.— Hume  v.  Carpenter,  188  S.  W.  707. 
€=a750(7)  (Tex.Civ.App.)  In  action  for  dam- 
ages to  automobile,  assignments  of  error  held 
to  challenge  trial  court  s  findings  of  fact  in 
favor  of  the  plaintiff.— St.  Ix>ui8,  B.  &  M.  Ry. 
Co.  V.  Paine,  188  S.  W.  1033. 

XII.  BRIEFS. 

€=>758(1)  (Mo.App.)  That  appellee  by  an  in- 
struction requested  in  the  trial  court  recogniz- 
ed that  a  particular  point  was  in  the  case  did 
not  relieve  appellant  of  its  duty  to  specifically 
state  in  the  appellate  court  its  points  for  revers- 
al.— Farmers'  Bank  ot  Deepwater  v.  Ogden, 
1S8  S.  W.  201. 

€=>759  (Tex.Civ.App.)  An  assignment  of  error 
in  the  admission  of  evidence,  which  is  not  a 
copy  of  any  paragraph  in  the  motion  for  a  new 
trial,  cannot  be  considered  on  appeal. — Hollo- 
man  v.  Black,  188  S.  W.  973. 
€=>765  (Tex.Civ.App.)  Under  Kev.  St.  1911,  art. 
2115,  and  rule  39  of  the  Court  of  Civil  Appeals 
(142  S.  W.  xiii),  where  appellant  presented  « 
folded  paper  not  indorsed  to  the  clerk  of  the 
county  court  for  the  file  mark  on  January  27tb, 
but  took  it  away  and  did  not  return  it  to  the 
clerk's  office  until  March  25th,  notice  being  giv- 
en appellee  on  March  26th,  the  case  being  set 
for  henring  April  5th,  there  was  not  a  sufficient 
compliance  with  the  statute,  and  a  motion  to  dis- 
miss the  appeal  will  be  sustained. — Ilarwood- 
Barley  Mfg.  Co.  v.  McCuUoch,  188  S.  W.  263. 
<g=770(l)  (Tex.Civ.App.)  Under  rules  40  and 
41  for  the  Courts  of  Civil  Appeals  (142  S.  W. 
xiv),  where  appellants  alone  filed  briefs,  such 
court  is  authorized  to  regard  so  much  of  their 
briefs  as  is  prepared  in  conformity  with  such 
rules  as  a  proper  presentation  of  the  case  with- 
out examination  of  the  record.— Hawks  v.  Long- 
botham, 188  S.  W.  734. 

XnX.  DISMISSAI..  WITHDRAWAL,  OB 
ABAin>ONMENT. 

€=>78i  (4)  (Ky.)  An  appeal  froman  order  dis- 
missing petiticHi  for  mandatory  injunction  to 
compel   revocation  of  a  city  license  which  ex- 
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pired  before  the  appeal  was  heard  will  be  dis- 
missed as  a  moot  case.— Wlnslow  t.  Gayle,  188 
S.  W.  1059. 

XV.  HEARING    AND    BEHEARINO. 

^=»823  (Mo.App.)  After  oral  argument,  and 
transfer  to  the  Supreme  Court  and  a  retransfer 
for  hearing  in  Court  of  Appeals,  the  parties  had 
a  right  to  argue  the  case  if  they  wished  to  do 
so.— State  "ex  rel.  King  v.  Board  of  Trustees  of 
Fireman's  Pension  Fund  of  Kansas  City,  188  S. 
W.  289. 

^=s>832(l)  (Mo.App.)  Where  counsel,  after  trans- 
fer to  Supreme  Court  and  retransfer  to  Court 
of  Appeals,  submitted  case  without  further 
argument,  there  was  no  refusal  of  argument  at 
the  second  hearing  as  alleged  in  motion  for 
rehearing. — State  ez  rel.  King  t.  Board  of 
Trustees  of  Fireman's  Pension  Fund  of  Kansas 
City,  188  S.  W.  239. 

«=9835(2)  (Mo.App.)  An  appellate  conrt  will 
not  consider  on  rehearing  points  not  preserved 
and  made  on  the  original  hearing  of  the  case 
as  grounds  for  reversal. — Farmers'  Bank  of 
Deepwater  v.  Ogden,  188  S.  W.  201. 

XVI.  REVIEW. 
(A)   Seope  and  Bxtent-  Im  Oeneral. 

«=»843(1)  (Tex.Civ.App).  An  appellate  court 
will  not  decide  questions  unnecessary  to  the  af- 
firmance, reversal,  or  rendition  of  a  jndgment. 
— Uhr  T.  Lambert,  188  S.  W.  916. 

(B)  Interlncntory,  Collateral,  and  Snpple- 
mentarjr  Proceedingra  and  Qaeationa. 

^s>874(5)  (Ark.)  Defendant's  objection  and  ex- 
ception to  order  of  circuit  court  overruling  his 
motion  for  new  trial  after  setting  aside  verdict 
for  him  was  tantamount  to  an  appeal  from  the 
order    setting   aside   the   verdict  and   granting 

Slaintiff  new  trial. — Clements  v.  W.  0.  Knight 
;  (3o.,  188  S.  W.  1178. 

(C)   Parttea  Entitled  to  Allege  Brror. 

«=>878(1)  (Ky.)  Where  a  Judgment  granted 
plaintiff  only  part  of  the  relief  sought,  and 
plaintiff  did  not  prosecute  a  cross-appeal,  only 
those  contentions  raised  by  defendants'  appeal 
can  be  considered.— Dotson  y.  Fletcher,  188  S. 
W.  642. 

«s>882(12)  (Ark.)  In  action  for  injuries  at  a 
crossing,  road  could  not  complain  of  refusal  to 
cbai^ge  on  question  of  plaintiff's  contributory 
negligence,  which,  by  the  railroad's  instructions, 
was  taken  out  of  the  case. — 8t.  Louis  South- 
western Ry.  Co.  V.  Murphy,  188  S.  W.  1180. 
®=>882(12)  (Ky.)  Appellant  cannot  complain  of 
an  instruction  given  upon  its  own  motion. — 
LouisviUe  &  N.  R.  Co.  v.  Sinclair,  188  S.  W. 
648. 

9=9882(12)  (Ky.)  The  appealing  party  cannot 
complain  of  an  instruction  given  at  his  request. 
—Southern  By.  Co.  in  Kentucky  v.  Jones,  188 
S.  W.  873. 

«=9882(12)  (Mo.)  Plaintiff,  having  requested  in- 
struction that  defendant's  duty  was  to  maintain 
premises  in  reasonably  safe  condition  for  pur- 
pose intended,  cannot  complain  of  instruction 
permitting  jury  to  consider  that  premises  were 
used  for  stockyards  and  that  it  was  necessary 
to  preserve  sanitation,  in  doing  which  defend- 
ant installed  the  sewer  opening  on  which  plain- 
tiff was  injured. — Hoyt  v.  Kansas  City  Stock- 
yards of  Missouri,  188  S.  W.  106. 
<8=»882(12)  (TeK.Civ.App.)  Where  charge  for 
plaintiff  might  be  regarded  as  technically  er- 
roneous, defendant  could  not  complain  tnereof 
where  a  similar  charge  requested  by  it  was  giv- 
en.—Gulf  States  Telephone  Co.  v.  Evetts,  188 
S.  W.  289. 

«=>882(13)  (Ky.)  Tn  action  for  death  brought 
under  federal  Employers'  Liability  Act,  where 
trial  court's  instruction  on  measure  of  damages, 
though  erroneous,  was  substantially  same  as 
that  offered  by  appellant,  appellant  cannot  com- 


plain.—LouisviUe  &  N.  R.  Co.  T.  Thomas'  Adm'r, 

188  S.  W.  463. 

«=»882(16)  (Ark.)  Where  good  faith  and  hon- 
esty of  plaintiff  was  raised  by  evidence,  improp- 
er argument  of  plaintiff's  counsel,  claimed  to 
have  been  made  to  meet  remarks  of  defendant's 
counsel  relative  to  honesty  of  parties,  was  not 
invited  error.- St.  Louis,  I.  M.  &  S.  R.  Co.  t. 
Hairston,  188  S.  W.  838. 

(D)   Amendnienta,   Additional    Proota,  and 
Trial  o(  Cause  Anenr. 

<8=>889(3)  (Ark.)  The  complaint  cannot  be  re- 
garded as  amended  to  conform  to  proof  of  net- 
ligence  not  alleged,  there  having  been  due  ob- 
jection to  all  the  testimony  tending  to  show  it. 
—St  Louis  &  S.  F.  R.  Co.  v.  Conarty,  188  8. 
W.  310. 

<8s>893(2)  (Ark.)  Chancery  canses  are  tried  de 
novo  on  appeaL— Boone  ▼.  Wilson,  188  S.  W. 
1160. 

<S=>895(2)  (Mo.)  Where  the  credibility  of  wit- 
nesses is  involved,  the  Supreme  Conrt  will  often 
defer  to  the  chancellor's  findings,  although  the 
case  is  triable  here  de  novo. — Sprague  v.  Car- 
roll, 188  S.  W.  63. 

(K)  Preaamptlona. 
«=3909(2)  (Ky.)  The  Court  of  Appeals  cannot 
assume  that  a  sale  for  partition  of  half  a  tract 
was  for  a  grossly  inadequate  price,  because  for 
less  than  a  third  of  what  in  a  former  opinion 
it  stated  tlie  whole  tract  was  worth,  there  be- 
ing no  evidence  of  relative  value  or  improve- 
ment.— Vanderpool's  Heirs  v.  Vanderpool's 
Heirs  and  Crediiors,  188  S.  W.  461. 
€=>922  (Ky.)  Where  there  was  nothing  in  an 
affidavit  of  two  jurors  to  show  that  a  juror  who 
made  a  statement  in  the  jury  room  concerning  a 
former  verdict  possessed  that  information  at  the 
time  he  was  accepted  as  juror,  it  wiU  not  be 
presumed  against  the  verdict  that  he  did  possess 
the  information  at  that  time. — Borderland  Coal 
Co.  T.  Kerns,  188  S.  W.  783. 
«=»926(1)  (Mo.)  In  action  to  determine  title, 
where  defendant  claimed  plaintiff  was  his  at- 
torney in  proceeding  wherein  jndgment  under 
which  property  was  sold  to  plaintiff's  grantor 
was  rendered,  held  that  Supreme  Court  cannot 
presume,  contrary  to  positive  evidence  and  the 
courts  finding  that  S.  referred  to  in  defendant's 
testimony  as  a  member  of  the  firm  of  S.  &  H. 
was  plaintiff.- Sheppard  v.  Euright,  188  S.  W. 
186. 

€=>926(6)  (Mo.)  Where  witnesses  were  per- 
mitted to  act  and  to  indicate  their  testimony 
instead  of  speaking,  it  will  be  presumed  that 
such  testimony  favored  the  ruling  of  the  lower 
court.— Strother  v.  Chicago,  B.  &  Q.  B.  Co.,  18S 
S.  W.  1102. 

®=>927(5)  (Mo.App.)  The  evidence  most  favor- 
able to  the  plaintiff  must  be  accepted  as  true  by 
Court  of  Appeals  on  its  consideration  of  the  de- 
murrer to  the  plaintiff's  evidence. — ^Albritton  t. 
Kansas  City.  188  S.  W.  239. 
iS=»928(3)  (Tex.Civ.App.)  In  absence  of  state- 
ment of  iFacts,  court  must  assume  that  the  evi- 
dence raised  the  issues  submitted  by  the  triaf 
court,  and  that  no  other  issues,  even  if  raised 
by  the  pleadings,  were  sustained  by  the  proof. 
— Bruns  Kimball  Sc.  Co.  v.  Amundsen,  188  S.  W. 
729. 

®s»928(4)  (Ark.)  Where  all  instrnctions  ar» 
not  abstracted  on  appeal,  it  will  be  presumed 
that  refused  instructions  were  covered  by  those 
given.— Storths  v.  Watts,  188  S.  W.  1166. 
®=»93l(6)  (Tex.Oiv.App.)  Where  there  is  suffi- 
cient competent  evidence  to  support  the  finding, 
it  vrill  be  presumed  that  inadmissible  evidence 
received  over  objection  was  not  considered.— 
Mallow  v.  Raynes.  188  S.  W.  23. 
®=»93«(6)  (Tex.Civ.App.)  Where,  withoat  evi- 
dence erroneously  admitted,  the  other  evidence 
sustained  the  findings  it  will  be  presumed  that 
such  findings  were  based  on  the  competent  evi- 
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dence.— GuU,  C.  &  S.  F.  By.  Co.  t.  Moore,  188 
S.  W.  24. 

rF)  DIacretlon   of   liCrrer   Conrt. 

4s>959(3)  (Ky.)  In  action  against  railroad  for 
damages  for  unreasonable  interference  witli 
abutting  owner's  use  of  street,  and  for  damages 
for  additional  servitude,  refusal  of  amendment 
to  petition  ottered  after  trial  had  begun,  alleg- 
ing negligent  operation  of  road,  held  not  abuse 
of  trial  court's  discretion. — ^Arn  v.  Chesapeake 
.&  O.  Ry.  of  Kentucky,  188  S.  W.  340. 
<S=>97i(2)  (Tenn.)  Whether  a  witness  bad  an 
experiential  capacity  to  testify  as  to  the  earn- 
ing capacity  of  decedent  was  a  question  with- 
in  the  trial  court's  discretion,  not  to  be  re- 
viewed unless  abused. — Roper  T.  Memphis  St. 
By.  Co..  188  S.  W.  588. 
«S3979(2)  (Ark.)  In  suit  on  note,  where  iBsne 
was  payment,  and  evidence  thereon  was  in  con- 
flict, it  could  not  be  said  that  the  trial  court 
abused  its  discretion  and  thoughtlessly  and 
without  due  consideration  set  the  verdict  for  de- 
fendant aside.— Clements  t.  W.  C.  Knight  & 
Co.,  188  S.  W.  1173. 

«=>979(2)  (JIo.)  Order  granting  new  trial  will 
not  be  disturbed,  except  on  showing  that  on  the 
evidence  no  verdict  in  favor  of  moving  party 
would  be  allowed  to  stand. — Sutter  v.  Metro- 
politan St.  By.  Co..  188  S.  W.  65. 
«=»979(2)  (Mo.)  An  appellate  court  will  not  in- 
terfere with  the  discretion  of  the  trial  court  in 
graotinK  new  trial  upon  the  ground  that  the 
verdict  is  against  the  weight  of  evidence,  unless 
discretioi,  is  abused. — Lord  v.  Delano,  188  S. 
W.  93. 

«=>984(2)  (Ark.)  The  discretion  of  the  chancery 
court  in  the  allowance  of  costs,  is  not  abso- 
lute, and  ma^  be  reviewed  and  corrected  where 
there  is  manifest  error  or  abuse  in  its  exercise. 
— Penix  V.  Pumphrey.  188  S.  W.  816. 

(G)  (tneatlon*  of  Fsct«  Terdlota>  sBd  Find- 
Insca. 

^=9994(3)  (Tex.Civ.App.)  Where  a  case  was 
tried  to  the  court,  findings  based  on  credibility 
of  witnesses  are  conclusive. — Boerger  v.  Van- 
degrift,  188  S.  W.  948. 

^=9995  (Ark.)  Supreme  Court  does  not  pass 
upon  questions  of  mere  preponderance  of  the  evi- 
dence.—St.  Louis,  I.  M.  &  S.  B.  Co.  T.  Hairs- 
ton,  188  S.  W.  838. 

^=3995  (Mo.App.)  An  appellate  court  cannot 
weigh  the  evidence  in  a  law  case.— Smith  v. 
Mallory,  188  S.  W.  934. 

®=3|002  (Ky.)  Finding  of  jury  upon  contra- 
dictory evidence  must  be  accepted  as  decisive 
of  issue.— Jett  v.  Jett,  188  S.  W.  669. 
$=>I002  (Mo.)  Although  plaintiffs  testimony 
Uiat  the  Are  and  water  board  told  him  to  do 
extra  work,  and  it  would  be  settled  for  when 
completed,  was  contradicted  by  the  board,  whose 
records    were   silent,   and    by    a    letter   sent    to 

SlaiutifC,  that  question  was  for  the  jury,  whose 
ecision  is  conclusive. — Mullins  v.  Kansas  City, 
188  S.  W.  193. 

«=>I002  (Mo.App.)  A  verdict  on  conflicting 
evidence  is  conclunve. — O'Toole  t.  Lowensteln, 
188  S.  W.  1123. 

9=9 1 003  (Ky.}  Supreme  Conrt  wU  not  reverse 
on  the  ground  that  verdict  is  not  sustained  by 
the  evidence  unless  it  is  palpably  against  the 
weight  of  the  evidence.— Louisville  &  N.  B.  Co. 
V.  Sinclair,  188  S.  W.  648. 
4s»t003  (Tex.Civ.App.)  Mere  preponderance  of 
evidence  against  a  finding  will  not,  under  the 
rules,  authorize  a  reversal,  but  where  the  state- 
ment of  facts  shows  that  the  preponderance  of 
the  evidence  is  such  as  to  indicate  that  the 
jury  have  not  been  governed  thereby,  appellate 
courts  are  authorized  to  reverse. — Eureka  Ice 
Co.  v.  Buckloo,  188  S.  W.  610. 


<8=>t005(l)  (Tex.Otv.App.)  Where  the  evidence 

was  conflicting  as  to  whether  the  jur^  were  in- 
fluenced, by  improper  motives,  a  finding  by  the 
trial  court  that  tney  were  not,  is  conclusive 
on  appeal. — San  Antonio,  U.  &  Q.  B.  Co.  v. 
Hagen.  188  S.  W.  954. 

€=3 1008(1)  (Ark.)  Where  the  law  makes  the 
trial  judge  trier  of  facts,  the  same  presumption 
attends  his  findings  as  where  there  was  a  right 
to  jury  which  was  waived. — Matthews  v.  Car- 
giU,  188  S.  W.  564. 

€=>I009(1)  (Ky.)  On  appeal  in  an  action  to 
set  aside  a  judicial  sale,  the  appellate  court 
will  give  some  weight  to  the  judgment  of  the 
chancellor  in  his  findings  of  fact;  and  if  the 
testimony  leaves  the  truth  in  doubt,  the  finding 
will  not  be  disturbed.— Caulder  v.  Elmore,  188 
S.  W.  666. 

«=>I009(4)  (Ky.)  Findings  of  the  chancellor 
are  not  controlling  on  appeal  if  against  the 
preponderance  of  evidence.— Ford  Lumber  & 
Mfg.  Co.  V.  Cornett,  188  S.  W.  466. 
9=3 1 010(1)  (Ark.)  There  being  substantial  evi- 
dence, not  opposed  to  any  law  of  nature,  to 
support  a  finding  of  fact,  it  will  be  upheld. — 
Matthews  v.  Cargill,  188  S.  W.  564. 
9=9 1 0  i  I  (1)  (Mo.App.)  Where  the  evidence  ia 
conflicting,  the  court  will  defer  to  the  judgment 
of  the  trial  court — McTernam  v.  Mason,  l88  S. 
W.  923. 

®=>I0II(1)  (Tex.Civ.App.)  In  action  on  con- 
tract to  perfect  title  to  land,  held,  that  assign- 
ments of  error  that  the  uncontradicted  evidence 
showed  compliance  and  a  waiver  of  time  limit 
could  not  be  sustained,  where  there  was  evi- 
dence contradicting  such  contentions,  though 
they  were  partly  supported  by  court's  findings. 
—Roberts  y.  Atwood,  188  8.  W.  1014. 

(H)  Rarmlem  Brror. 

9=9  r  033(5)  (Tex.Civ.App.)  In  lineman's  action 
for  personal  injury,  detendant  could  not  com- 
plain of  an  instruction  for  plaintiff  as  to  his 
mental  capacity  to  understand  the  nature  of  his 
release,  because  it  imposed  a  greater  burden 
than  the  law  required.— Gulf  States  Telephone 
Co.  V.  Evetts,  188  S.  W.  289. 
iS=>l033(5)  (Tex.Civ.App.)  In  suit  to  recover 
for  negligent  injuries  to  cattle  in  transit,  a 
charge  that  If  the  cattle  entirely  recovered  and 
were  of  value  equal  to  that  before  shipment,  to 
find  for  the  carrier  cannot  be  complained  of  by 
the  carrier.— Panhandle  &  S.  F.  Ry.  Co.  v.  Nor- 
ton, 188  S.  W.  1011. 

«s>l033(6)  (Ky.)  Refusal  of  defendants'  re- 
quested instruction  precluding  recovery  by  one 
injured  in  crossing  accident  only  if,  failing  to 
use  ordinary  care,  he  also  relied  exclusively  on 
the  railway  employes,  was  not  prejudicial,  since 
it  required  a  finding  not  essential  to  verdict  for 
defendants.— Chesapeake  ft  O.  By.  Co.  v.  Bland, 
188  S.  W.  498. 

€=>I036(1)  (Ark.)  In  suit  for  partition  by 
plaintiff  claiming  under  conveyance  from  her 
divorced  husband,  held,  on  the  facts,  that  re- 
fusal of  his  belated  request  to  be  allowed  to 
file  a  formal  answer  in  his  own  name  was 
not  prejudicial  error,  though  he  might  have 
been  a  nominal  party. — Maupin  v.  Gains,  188 
S.  W.  552. 

«=»  1 039(13)  (Tex.Cav.App.)  In  action  for  dam- 
ages for  breach  of  contract  to  sell  gravel,  over- 
ruling an  exception  on  the  ground  of  variance 
between  allegation  as  to  amount  to  be  deliv- 
ered daily,  and  contract  attached  as  exhibit  to 
petition  showing  the  amount  to  be  delivered, 
held  harmless  error,  as  contract  controlled  and 


cured    any    misdescription    in    the    pleading. — 

"  ~ ~        -     ~.  w 

188  S.  W.  680. 


Grand  Prairie  Gravel  Co.  v.  Joe  B.  wills  Co., 


9=9(040(3)  (Ark.)  Where,  after  sustaining  de- 
murrer to  the  answer,  the  court  also  rendered 
judgment  on  the  facts  which  were  recited  in  the 
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Judgment,  the  correctness  of  the  judi^ent  ren- 
dered after  hearine  the  facts  is  subject  to  re- 
view.—Bancum  V.  Waters,  188  S.  W.  802. 
e=»l040(6)  (Tex.Civ.App.)  An  order  sustaining 
a  demurrer  to  the  answer  which  in  effect  strikes 
from  the  answer  allegations  of  the  insured's 
breach  of  a  provision  of  policy,  requiring  annual 
Inventory  and  keeping  record  of  the  business, 
is  prejudicial  error  where  defendant's  defense 
of  forfeiture  was  left  without  legal  ba.sis  or 
pleading. — Westchester  Fire  Ins.  Co.  v.  McMinn, 
188  S.  W.  25. 

«=>I042(4)  (Ark.)  Instruction  to  find  affirma- 
tively for  defendant  on  plaintiff's  first  cause  of 
action  removed  all  prejudice  that  could  have 
resulted  to  defendant  from  refusal  to  strike 
such  cause. — Luce  v.  Arkansas  Brick  &  Mfg. 
Co.,  188  S.  W.  566. 

«=»I043(7)  (Tex.Civ.App.)  Defendant  cannot 
complain  of  refusal  of  continuance  to  take  the 
deposition  of  an  absent  physician,  where  with 
the  consent  of  plaintiff  such  physician's  written 
certificate  was  used  before  the  jury. — Missouri, 
K.  &  T.  Uy.  Co.  of  Texas  v.  Cornelius,  188  S. 
W.  34. 

$=>I050(1)  (Ky.)  In  a  mine  servant's  action  for 
injuries  alleged  to  have  been  caused  by  the  reck- 
lessness of  the  operator  of  a  motor,  the  admis- 
sion of  testimony  of  statements  made  by  the 
mine  foreman  as  to  the  recklessness  of  the  mo- 
torman  held  not  reversible  error,  though  witness 
admitted  on  cross-examination  that  he  was  not 
positive  whether  the  statements  were  made  be- 
fore or  after  the  accident. — Borderland  Coal  Co. 
V.  Kerns,  188  S.  W.  783. 

^=»  1 05 1(1)  (Tex.Civ.App.)  Admission  of  testi- 
mony as  to  statements  by  defendant's  agent  to 
plaintiff's  counsel  was  harmless,  where  testi- 
mony correctly  stated  defendant's  contentions 
and  related  to  terms  of  written  instruments 
which  were  before  court. — Boerger  v.  Vandegrift, 
188  S.  W.  948. 

«=>I052(1)  (Tex.  Civ.  App.)  Where  the  plead- 
ings sought  recovery  of  the  cost  of  repairs  to 
automobile  damaged,  error  in  admission  of  evi- 
dence of  market  value  beifore  and  after  the  acci- 
dent was  rendered  harmless  by  a  remittitur  of 
whole  amount  recovered. — Pecos  &  N.  T.  Ry. 
Co.  V.  McMeans,  188  S.  W.  602. 
«=3|052(2)  (Ark.)  In  suit  for  damages  for 
breach  of  contract  to  burn  brick  at  certain 
cost  per  thousand,  testimony  of  witness  that 
he  did  everything  requested  to  be  done  in  the 
performance  of  the  contract,  was  not  prejudicial 
as  stating  conclusion  where  he  detailed  the  acts 
done. — Luce  v.  Arkansas  Brick  &  Mfg.  Co.,  188 
S.  W.  566. 

®=>I052(8)  (Ark.)  Where  appellee  was  entitled 
to  recover  under  undisputed  competent  evi- 
dence, the  admission  of  otlicr  evidence,  even  if 
incompetent,  was  not  prejudicial  to  appellant. 
—St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cunningham 
Commission  Co.,  188  S.  W.  1177. 
®=>I053(3)  (Mo.App.)  In  replevin  error  in  al- 
lowing plaintiff  to  explain  away  effect  of  plea 
of  guilty  to  charge  of  petit  larceny  held  hnrm- 
le.s8  in  view  of  instruction  to  disregard  it — 
Smith  V.  Mallory,  188  8.  W.  934. 
«=  1 053(7)  (Tex.Civ.App.)  In  action  for  breach 
of  contract  to  sell  gravel  which  plaintiff  was 
reselling  to  his  customers,  overruling  exceptions 
to  parts  of  petition,  claiming  damages  from  pre- 
vention of  sales  to  two  customers  and  admission 
of  evidence  thereon,  was  harmless,  where 
court  did  not  submit  amount  of  profits  to  plain- 
tiff on  such  sales. — Grand  Prairie  Gravel  Co.  v. 
Joe  B.  WilU  Co.,  188  S.  W.  680. 
«=>I054(1)  (Tex.Civ.App.)  Upon  trial  before 
court  without  jury,  the  admission  of  incompe- 
tent or  irrelevant  evidence  was  not  ground  for 
reversal,  where  there  was  other  evidence  amply 
sufficient  to  authorize  the  judgment  rendered. — 
Keeling  v.  Poindexter,  188  S.  W.  1018.  . 
«=»I058(2)  (Tex.Ciy.App.)  Refusal  to  permit 
defendant's  physician  to  state  whether  in  his 


opinion  the  complaints  of  pain  made  by  plain- 
tiff during  a  physical  examination  were  real, 
held  not  prejudicial,  where  other  testimony  of 
such  physician  fully  answered  the  question.— 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Cor^ 
neUus,  188  S.  W.  34. 

(S=»I060(1)  (Ark.)  Where  the  case  was  close, 
improper  argument  of  plaintiff's  counsel  im- 
puning  defendant's  hones^  held  prejudicial  er- 
ror.—St.  Ix)nis.  I.  M.  &  8.  R.  Co.  v.  Hairston, 
188  8.  W.  838. 

®=>l 062(1)  (Ky.)  In  a  suit  by  a  depositor 
against  a  bank  in  which  an  accounting  was 
sought,  error  in  overruling  a  motion  to  transfer 
case  to  ordinary  docket,  and  a  motion  for  an  is- 
sue out  of  chancery,  made  under  Civ.  Code  Prac. 
{  10,  held  harmless  where  the  jury  could  hare 
come  to  no  other  conclusion  than  that  reached 
by  the  chancellor.— Riffe  &  Jones  r.  McKinney 
Deposit  Bonk,  188  S.  W.  775. 
i8=a  1 062(1)  (Ky.)  In  action  against  raUroad, 
under  federal  Employers'  Liability  Act,  for 
death  of  fireman,  submission  of  question  wheth- 
er road  was,  at  time  of  accident  engaged  in  in- 
terstate commerce  held  harmless  error. — Davis' 
Adm'r  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co., 
188  S.  W.  1061. 

<S=3 1062(1)  (Tex.Civ.App.)  Where  jury  answer- 
ed, "No,"  to  an  issue,  the  fact  that  qnestiona 
separated  by  "or"  should  have  been  submitted 
separately  held  harmless  error. — Pecos  &  N.  T. 
Ky.  Co.  V.  McMeans,  188  S.  W.  692. 
^s3 1 064(1)  (Mo.App.)  In  action  against  a  city 
for  damages  from  dangerous  condition  of  side- 
walk by  reason  of  accumulated  snow  and  ice, 
erroneous  instruction  that  city  was  bound  to 
keep  its  sidewalks  in  a  reasonably  safe  condition 
for  travel  held  prejudicial. — Albritton  v.  Kansas 
City,  188  S.  W.  239. 

®=9't066  (Ky.)  In  action  for  libel,  error  in  in- 
struction presuming  existence  of  malice  held 
prejudicial  to  defendant — McCUntock  v.  Mo- 
Clure,  188  S.  W.  887. 

®=>I066  (Ky.)  In  action  af^nst  railroad,  un- 
der federal  Employers'  Liability  Act,  for  death 
of  its  fireman  when  train  was  derailed,  giving 
of  instruction  on  contributory  negligence,  al- 
lowing jury  to  diminish  damages  therefor,  held 
prejudicial  error,  where  there  was  no  evidence 
on  such  issue. — Davis'  Adm'r  v.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.,  188  S.  W.  1061. 
®=3l067  (Ky.)  In  an  action  for  libel,  where  de- 
fendant offered  an  instruction  on  the  question 
of  mitigation  of  damages,  warranted  by  the 
proof,  the  refusal  to  submit  tbe  question  to  the 
jury  was  prejudicial  error. — McClintock  v.  Mc- 
Clure,  188  S.  W.  867. 

$=>I067  (Mo.)  It  is  not  error  to  refuse  charge 
that  certain  facts  were  admitted,  if  the  admis- 
sion was  in  the  presence  of  the  jury. — Hoyt  v. 
Kansas  City  Stockyards  of  Missouri,  188  S.  W. 
106. 

®=>I068(2)  (Tex.Ov.App.)  Error  in  a  charge, 
that  "it  is  the  duty  of  persons  attempting  to 
cross  at  a  public  crossing  of  a  railway  company 
to  exercise  ordinary  care  for  their  own  safety, 
held  harmless,  where  tbe  jury  found  tiiat  de- 
fendant did  not  fail  to  stop,  look,  and  listen. — 
Pecos  &  N.  T.  Ry.  Co.  v.  McMeans,  188  S.  W. 
692. 

«=>I07I(1)  (Tex.  Civ. App.)  Where  a  mortgagor 
was  not  entitled  to  a  mixed  homestead,  part 
urban  and  part  rural,  an  erroneous  finding  that 
his  use  of  the  rural  tract  did  not  impress  upon 
it  a  homestead  character  was  harmless  error, 
where  the  court  found  that  tbe  place  on  which 
the  mortgagor  resided  was  his  urban  homestead. 
—Taylor  v.  UUmaun,  Stern  &  Krause,  188  S. 
W.  746. 

(I)    Error  WaiTeA  In  Appellate  Coart. 

«=>I078(1)  (Mo.App.)  Where  appellant's  state- 
ment of  the  case,  prefixed  to  its  brief,  made  no 
reference  to  a  point,  and  the  brief,  setting  out 
special  assignments  of  error,  did  not  mention 
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such  point,  appellant  could  not,  on  rehearing, 
bring  forward  the  theory  of  the  case  involTed 
in  such  point. — Farmers'  Bank  of  Deepwater  v. 
Ogden,  188  S.  W.  201. 

(J)  Declnlona  of  Intemnedlate  Conrta, 

«=>I092  (Mo.App.)  The  finding  of  the  circuit 
court,  on  appeal  from  the  probate  court,  as  to 
diligence  in  prosecuting  the  appeal,  is  so  large- 
ly within  its  discretion  that  the  Court  of  Ap- 
peals will  not  interfere  unless  it  was  clearly 
abused.— In  re  Mednik's  Estate,  188  S.  W. 
1130. 

(K)  Babaetineat  Appeala. 

^S9 1 097(1)  (Ark.)  Opinion  on  former  appeal  is 
the  law  of  the  case.— Storthc  v.  Watts,  188  S. 
W.  1106. 

«=9f  097(1)  (Ky.)  The  opinion  of  the  Court  of 
Apj)eal8  delivered  on  a  first  appeal  is  the  law  of 
the  case,  aijd  all  questions  of  law  then  presented 
are  conclusively  settled;  and  such  opinion  is 
equally  binding  on  the  Court  of  Appeals  it- 
self as  well  as  upon  the  parties  to  the  appeal. — 
Wheeler  t.  Cincinnati,  N.  O.  &  T.  P.  Ky.  Co., 
188  S.  W.  462. 

^s>  1007(1)  (Ky.)  Decision  on  former  appeal  is 
not  binding,  except  in  so  far  as  the  issues  and 

Sroof  are  the  same  as  upon  former  appeal. — 
IcClintock  v.  McClure,  188  S.  W.  867. 
4=91099(7)  (Ky.)  On  carrier's  api>eal  from 
judgment  in  passenger's  action  for  personal  in- 
jury, failure  of  opinion  reversing  on  former  ap- 
peal to  mention  contention  that  the  judgment 
was  against  the  evidence  determined  that  i  re- 
versal thereof  was  not  justifiable  on  such 
ground.— Louisville  Ry.  Co.  v.  Osborne,  188  S. 
W.  419. 

Determination  on  former  appeal  that  judg- 
ment for  passenger  in  action  for  personal  in- 
jury was  not  reversible  on  ground  that  evidence 
showed  that  there  was  no  jerk,  as  alleged,  was 
law  of  case  on  sulisequent  appeal  upon  sub- 
stantially same  evidence. — Id. 
9=9  1099(8)  (Ky.)  Where  refusal  of  a  peremp- 
tory instruction  at  first  trial  was  assigned  and 
"argued  as  error  upon  the  first  appeal,  and  the 
contention  denied,  the  evidence  at  a  second  trial 
being  the  same,  the  qaestion  cannot  be  consid- 
ered on  second  appeal. — Borderland  Coal  Co.  v. 
Kerns,  188  S.  W.  78.3. 

9=»I099(9)  (Ky.)  Tn  passenger's  action  for  per- 
sonal injury,  opinion  on  former  appeal,  declin- 
ing to  uphold  defendant's  contention  therein 
that  its  offered  instruction  should  be  given,  was 
law  of  case  on  subsequent  appeal,  so  that  refusal 
to  give  practically  the  same  instructions  was 
proper.— Louisville  Ry.  Co.  v.  Osborne,  188  S. 
W.  419. 

«=>I099(9)  (Ky.)  Where  a  former  judgment 
was  reversed  for  failure  to  submit  certain  is- 
sues, the  giving  of  the  same  instructions  at  the 
second  trial  requires  a  reversal  of  the  second 
judgment— Carter  Coal  Co.  v.  Hill,  188  S.  W. 
8U2. 

XVa.  DETEBMXNA.TZON  AND  DI8PO- 

glTIOir  OF  CAUSE. 

(B)   Afllrinanee. 

4=91140(1)  (Tex.CiT.App.)  Where  the  chtnge 
on  measure  of  damages  was  incorrect,  a  remit- 
titur of  the  amount  of  judgment  for  the  re- 
pairs will  be  accCT)ted.— Pecos  &  N.  T.  Ry.  Co. 
V.  McMeana,  18S  S.  W.  692. 

(D)  Rereraal. 

4s»li70(7)  (Tex.  Civ.  App.)  Notwithstanding 
rule  62a  (149  S.  W.  x)  of  Court  of  CivU  Ap- 
peals as  to  harmless  error,  evidence  as  to  cause 
of  accident  and  extent  of  injuries,  held  not 
harmless;  the  verdict  being  for  $5,000  for  a 
fractured  leg.— Northera  Texas  Traction  Co.  r. 
Nicholson,  1S8  S.  W.  10-28. 


«S9|I7I(2)  (Tex.Ctv.App.)  An  error  of  80 
cents  in  a  judgment  is  too  trivial  an  amount  to 
warrant  reviewing  it.— Fatherree  v.  Pickens, 
188  S.  W.  947. 

<S=»  1175(2)  (Tex.Civ.App.)  Where  the  facts  are 
fully  developed,  it  is  the  duty  of  the  appellate 
court  to  render  such  judgment  as  the  court  be- 
low should  have  rendered. — West  Texas  Lumber 
Co.  V.  Tom  Green  County,  188  S.  W.  283. 
«=>!  175(2)  (Tex.Civ.App.)  Court  of  Civil  Ap- 
peals held  unable  to  dismiss,  instead  of  revers- 
ing and  remanding,  upon  sustaining  appellee's 
cross-assignment  that  trial  court  erred  in  not 
sustaining  plea  of  abatement  on  ground  of  pen- 
dency in  district  court  of  another  county  of  a 
suit  between  the  same  parties,  involving  the 
same  subject-matter. — Street  v.  J.  I.  Case 
Threshing  Mach.  Co.,  188  S.  W.  725. 

Though  defendant's  plea  in  abatement,  on 
ground  of  pendency  of  another  action,  between 
same  parties,  involving  same  subject-matter,  in 
district  court  of  another  county,  had  attached  to 
it  a  certified  copy  of  the  petition  and  answer 
in  such  district  court,  the  Court  of  Appeals,  sus- 
taining the  plea,  has  no  power  to  render  judg- 
ment dismissing  the  case. — Id. 

<S=3 1178(1)  (Tex.Civ.App.)  Even  where  the 
court  below  had  no  jurisdiction,  it  is  the  better 
practice  on  appeal  to  reverse  and  remand. — 
Street  v.  J.  I.  Case  Threshing  Mach.  Co.,  188 
S.  W.  725. 

(F)   Maadatte    and    Proceedinca    la    lio-rrer 
Conrt. 

<&=9ll95(l)  (Ky.)  The  law  of  a  ease  when  once 
declared  by  the  state  Supreme  Court  is  the  law 
of  that  case  in  all  subsequent  proceedings. — 
I.Ander8  v.  Tracy,  188  S.  W.  763. 

4=»l  195(3)  (Ark.)  Whatever  is  before  the  court 
on  appeal  and  disposed  of,  and  only  that,  is  the 
law  of  the  case  on  a  second  trial. — St.  Louis  & 
S.  F.  E.  Co.  V.  Conarty.  188  S.  W.  310. 

The  only  question  before  the  court  on  appeal 
being  whether  failure  to  equip  a  car  with  an 
automatic  coupler  gave  a  cause  of  actidn  for 
the  injury  complained  of,  the  statement  in  the 
opinion  that  that  was  the  only  negligence  charg- 
ed was  not  an  adjudication,  constituting  the 
law  of  the  case  on  a  second  trial. — Id. 

4=3|I95(3)  (Ky.)  Where  a  new  issue,  raised 
by  the  amended  pleadings,  was  the  only  issue 
on  second  trial  upon  which  to  instruct  the  jury, 
the  instructions  should  have  been  confined  to 
such  issue,  as  though  no  former  appeal  had 
been  taken  and  without  regard  to  the  opinion 
upon  such  appeaL — McClintock  v.  McClure,  188 
S.  W.  867. 

XVIII.   I.IABII.ITIES   ON   BONDS   AND 
ITNDERTAKINOS. 

«=»I234(4)  (Tex.Civ.App.)  Under  Rev,  St 
1911,  art.  2101,  providing  for  a  supersedeas 
bond,  appellants,  where  the  bond  is  in  statutory 
form,  are  not  necessarily  required  to  pay  the 
judgment  in  event  of  defeat,  as  the  bond  is 
merely  one  of  indemnity,  and  not  one  of  penal- 
ty for  the  amount  of  the  money  judgment— 
Doolen  v.  Hulsex.  188  S.  W.  100&. 

APPLIANCES. 

See  Master  and  Servant,  4=>265. 

APPOINTMENT. 

See   Clerks  of  Courts,   4=33;    Judges,  4=>3; 
Municipal  Corporations,  4=>67,  184. 

APPROVAL 

See  Appeal  and  Error,  4=31005. 
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Trial, 


ARREST. 


n.  ON  CRnaNAX.  chahoeb. 

«=>63(1)  (Tenn.)  "Breach  of  the  peace"  being  a 
generic  term  including  all  violations  of  public 
peace  or  order,  inciudes  unlawful  sale,  actual  or 
threatened,  of  intoxicating  liquors,  and  the  sher- 
iff may  arrest  witiiout  warrant  therefor. — State 
V.  lieichman,  18S  S.   VV.  225. 

While  mere  possession  of  intoxicating  liquors 
in  any  quantity  is  nut  unlawful,  it  is  a  breach 
of  the  peace  for  one  having  liquors  to  prepare  for 
sale  thereof,  that  being  a  threat  to  violate  the 
law  against  sales. — Id. 

The  right  of  the  sheriff  to  arrest  without  war- 
rant for  threatened  unlawful  sale  of  intoxicating 
liquors  and  to  close  the  place  of  business  is  not 
unlawful  as  an  arbitrary  invasion  of  property 
rights,  which  are  not  mure  sacred  than  the  per- 
son, which  may  be  seized  to  prevent  breach  of 
peace.— Id. 

<0=363(3)  (Tenn.)  For  a  misdemeanor  committed 
without  his  presence,  a  sheriff  cannot  arrest 
without  warrant,  but,  if  breach  of  peace  is  threat- 
ened in  his  presence,  he  needs  no  warrant  to  ar- 
rest to  prevent  the  breach  under  Shannon's  Code, 
i  t5fiy2.— State  v.  Reichman,  188  S.  W.  225. 
€=>63(4)  (Tenn.)  While  a  sheriff  need  not  make 
forcible  entrance  into  a  suspected  place  to  dis- 
cover violations  of  liquor  law,  he  or  his  deputies 
should  enter  open  saloons  and  make  arrests  if 
justified  by  what  they  see  therein.— State  y. 
Keichman,  188  S.  W.  697. 

ASSAULT  AND  BATTERY. 

See  Criminnl  Iaw,  «=9200,  775;    Master  and 
Servant,  «=s>302;    Bailroads,  <S=>281. 

I.  OIVU.  UABIUTT. 

(A)  Aotii  Comatltntlns  AHsanlt  or  Battery 
and  liiabllltr  Tberetor. 

€=>2  (Ky.)  That  section  boss  in  whose  house  a 
track  laborer  was  staying  after  injuries  cursed 
the  laborer  and  told  him  to  leave  held  not  to 
render  the  railroad  company  liable  to  the  labor- 
er on  theory  that  be  was  assaulted. — Ijouisville 
&  N.  R.  Co.  T.  Simpson,  188  S.  W.  297. 
^=3 12  (Ky.)  In  action  against  defendant  rail- 
road company  for  alleged  assault,  a  track  la- 
borer cannot  recover  for  mortification,  where 
the  section  boss  cursed  him  in  retaliation  for 
bis  profanity,  or  demanded  that  he  leave  his 
bouse  because  the  laborer  had  been  cursing  in 
the  presence  of  the  foreman's  wife. — Ixiuisville 
&  N.  K.  Co.  V.  Simpson,  1S8  S.  W.  297. 

(B)   Aettona. 

$s>40  (Tex.Oiv.App.)  Though  there  waa  no 
serious  permanent  injury,  held,  under  the  cir- 
cumstances of  a  brutal  and  unproved  assault, 
that  a  verdict  for  $1,000  damages  could  not  be 
said  to  be  excessive. — Baker  v.  Ives,  188  S.  W. 
»6U. 

n.  CBIMINAI.   RESPONSIBrUTT. 
(A)  OffenBCS. 

<S=»48  (Ark.)  Defcnd."mt  is  guilty  of  assault  and 
battery  where  he  grasped  complaining  witness' 
wrist  and  asked  her  to  kiss  him.— Moreland  v. 
State,  188  S.  W.  1. 

€=>56  (Tex.Cr.App.)  A  piece  of  metal  used  in 
setting  up  forms  in  printing  office,  about  seven 
inches  long  and  from  half  to  an  inch  thick, 
weighing  about  three  pounds,  with  which  was 
inflicted  a  wound  about  an  inch  long,  leaving 
a  small  scar,  was  not  a  "deadly  weapon." — 
Kinchen  v.  State,  188  S.  W.  lOOi 


4=>65  (Ark.)  The  fact  that  defendant  kissed 
complaining  witness  six  years  previously,  before 
her  marriage,  did  not  justify  him  in  grasping 
her  wrist  with  a  view  of  kigniTig  her. — Moreland 
T.  State.  188  S.  W.  1. 

ASSESSMENT. 

See  Damages,  «=3208-221:  Drains;  Insurance, 
«=»750  751;  Municipal  Corporations,  «=> 
406-567. 

ASSETS. 

See  Marshaling  Assets  and  Securities. 

ASSIGNMENT  OF  ERRORS. 

S«e  Appeal  and  Error,  «=971fr-750,  769. 

ASSIGNMENTS. 

See  Corporations,  ®=3404 ;  Fraudulent  Convey- 
ances, ®=>28. 

1.   REQUISITES   AND   VAX.IDITT. 

(A)  Property,  Katatea,  and  Rlcltta  AaaiKa> 

able. 

9=slO  (Ky.)  A  mining  employe  can  assign 
merchandise  coupon  books  and  bis  right  to  re- 
deem them  when  his  wages  become  due  under 
Const  $  244,  and  Ky.  St.  U  1350,  2738r,  though 
the  coupons  are  nontransferable. — Pond  Creek 
Coal  Co.  T.  RUey  Lester  &  Bros.,  188  &  W. 
907. 

(B)  Mode  and   Salllcteney   of   Aaalcnment. 

®=>57  (Tenn.)  That  an  assignment  of  a  chose 
in  action  sball  vest  le^al  title  in  the  assignee, 
notice  to  the  debtor  is  necessary. — Peters  v. 
Goetz,  188  S.  W.  1144. 

That  successive  assignments  by  a  creditor  are 
of  parts  only  of  the  debt  does  not  change  the 
rule  as  to  necessity  of  notice  to  the  debtor. — Id. 

Notice  of  an  assignment  must  be  given  the 
debtor,  and,  though  he  pays  the  fund  into  court, 
notice  to  tne  clerk  and  master  is  insufficient. 
-Id. 

n.   OPERATION  AND  EFFECT. 

$=>85  (Tex.Civ.App.)  As  between  creditors 
holding  assignments  of  amounts  due  the  debtor, 
the  first  in  point  Of  time  prevails.— West  Texas 
Lumber  Co.  v.  Tom  Green  County,  188  S.  W. 
283. 

Instrument  assigning  to  lender  bank  all  mon- 
ey due  borrower,  except  that  necessary  to  pay 
labor  or  material  bills,  cannot  be  construed  as 
assignment  also  to  holders  of  claims  for  labor 
and  materials,  and  such  claimants  cannot  es- 
tablish priority  tlirough  such  instrument  over 
other  assignments  postdating  it,  but  antedating 
their  own. — Id. 

TV.   ACTIONS. 

<S=>I29  (Ky.)  Under  Civ.  Code  Prac.  $  19,  the 
assignee  of  nonnegotiable  merchandise  coupon 
books  issued  by  a  mining  company  to  its  em- 
ployes cannot  recover  thereon  withoat  joining 
Its  assignors.— Pond  Creek  Coal  Co.  t.  Riley 
Lester  &  Bros.,  188  S.  W.  907. 

A  mere  ailegation  (that  assignors  whose 
names  could  be  obtained  are  unknown  and  can- 
not be  found  does  not  excuse  joining  them  as 
parties.— Id. 

An  answer  denying  an  allegation  of  a  cus- 
tom that  merchandise  coupon  books  circulated 
freely  in  the  community  held  to  raise  an  issue 
as  to  the  right  of  the  assignee  to  sue  without 
joining  the  assignor.— Id. 

<S=»l3f  (Ky.)  An  answer  held  not  to  show 
that  the  assignment  of  wage  coupon  books  was 
of  such  wages  as  must  be  assigned  in  the  man- 
ner prescribed  by  Ky.  St.  {  4758a.— Pond  Creek 
Coal  Co.  V.  Riley  Lester  &  Bros.,  188  S.  W. 
907. 

€=»I34  (Tenn.)  As  between  successive  assignees 
of  a  chose  in  action,  the  second  only  having 
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riven  notice  to  the  debtor,  and  m  baying  tbei  BAIL. 

IcEal  title,  the  first  has  the  burden  of  showing    _      „  ,         _ 
m»,«   «,;„  .k^..ij  >.«.  ««„»„»..<ui   »«  I.;,  mmo.ir..    See  Haoeaa  Corpns. 


why  this  should  be  postponed  to  his  superior 
equity,  as  that  the  legal  title  was  taken  with 
Imowledge  of  the  prior  equity.— Peters  v.  Goetz, 
188  S.  W.  1144. 

Tliat  successive  aatdgnments  br  a  creditor  are 
of  parts  only  of  the  debt  does  not  change  the 
rule  as  to  the  burden  of  proof  between  one  not 
giving  notice  and  one  giving  it. — Id. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

S«e  Bankruptcy. 

ASSOCIATIONS. 

See   Building   and   Loan  Associations;    Insur- 
ance, (8=>750-825 ;    Joint-Stock  Ck»npaniee. 

ASSUMPTION  OF  RISKS. 

See    Master   and    Servant,    «=9203-226,    288; 
Pleading,  «=3355. 

ATTACHMENT. 

See    Exemptions;     Garnishment;     Homestead; 
Sequestration. 

a.   PBOPERTT  SUBJECT  TO  ATTAOH- 
MBHT. 

®=»64  (Mo.App.)  Where  Texas  executrix  ship- 
ped cattle  of  estate  into  Missouri  for  sale,  cred- 
itor of  estate  in  Missouri  could  not  attach  the 
cattle  or  their  proceeds. — ^Hill  v.  Barton,  188 
S.  W.  1105. 

Under  Rev.  St.  1909,  {{  190,  2338,  2339,  2415, 
relating  to  allowance  and  classification  of  de- 
mands against  estates  of  decedents,  etc.,  at- 
tachment is  not  available  against  property  be- 
longing to  estate  in  process  of  admimstratipn, 

ATTENDANCE 

.See  Witnesses,  «s>21. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  «=»407,  823,  1060. 
Criminal  Law,  «=>1037;  E!xecutors  and  Ad- 
ministrators, €=>111;  Insurance,  ^=>675 
Trial,  «=>114-129. 

IV.  COMPENBATIOir  AND  XJUBK  OF 
ATTOBMEY. 

<S=>t80  (Ky.)  Under  Ky.  Bt  f  2368e,  requiring 
filing  of  notice  of  attachment  or  execution  to  il- 
fect  subsequent  purchasers,  attorney  for  plain- 
tiff wife  in  divorce  action,  in  which  defendant's 
land  was  attadied  to  preserve,  as  against  subse- 
quent bona  fide  purchasers,  his  attorney's  lien, 
accruing  under  section  107,  on  the  land,  was 
required  to  file  notice  of  the  attachment.— 
Daugherty  v.  Pond  Creek  Coal  Co.,  188  S.  W. 
624. 

ATTORNMENT. 

See  Landlord  and  Tenant,  <3=>68. 

AUTHENTICATION. 

See  Criminal  L&w,  «s»444,  1105.  1109b 

AUTHORITY. 

See  Principal  and  Agent,  ^=393,  9ft. 

AUTOMOBILES. 

See  Highways,  <S=>176-184;  Liens,  «=>12 


nicipal    Corporations, 
Railroads,  «=3ll8. 


«=>705,    706; 


,  Mu- 
Street 


AVOIDANCE. 

See  Infants,  «s>58. 


II.  IN   CimaNAI.  PBOSEOTTTIONS. 

«=>77(1)  (Kj.)  Under  Or.  Code  Ptac.  (  98,  for- 
feiture of  bail  bond  held  an  abuse  of  the  trial 
court's  discretion,  where  the  defendant's  fail- 
ure to  appear  when  his  case  was  called  for  trial 
was  due  to  ignorance  and  not  to  any  intention 
to  avoid  trial.— Turner  v.  Commonwcaltb,  188 
S.  W.  404. 

In  proceeding  to  forfeit  a  bail  bond  with  sure- 
ty, defense  filed  by  sure^,  not  separate  or  per- 
sonal to  him,  but  going  to  the  merits  of  the 
whole  controversy  and  showing  that  common- 
wealth ought  not  recover  anything  on  the  for- 
feiture, held  available  to  defendant,  although  be 
filed  no  written  response. — Id. 
<8=3>77(a)  (Ky.)  Under  Cr.  Code  Prac.  }  93, 
when  the  defendant,  under  bond,  fails  to  appear 
for  trial,  the  court,  on  motion  of  the  common- 
wealth's attorney,  must  enter  of  record  the 
failure  to  appear  and  an  order  forfeiting  the 
bail  bond.— Commonwealth  v.  Delk,  188  S.  W. 
376. 

<S=s>88  (Ky.)  Upon  entry  of  order  forfeiting  bail 
bond  for  failure  of  defendant  to  appear  for 
trial,  summons  should  issue  against  the  bail 
as  provided  in  Cr.  Code  Prac.  {  84. — Common- 
wealth V.  Delk,  188  S.  W.  376. 

BAILMENT. 

See  Embezzlement;  Livery  Stable  and  Oarage 
Keepers ;     Pledges ;    Warehousemen. 

^=>l  (Mo.)  A  milling  company,  borrowing  mon- 
ey to  buy  grain  and  agreeing  to  keep  the  grain 
in  its  elevator  as  collateral  for  loans,  there  being 
no  segreKation  of  particular  property,  held  not 
a  bailee  as  to  the  lender.— National  Bank  of 
Commerce  of  Kansas  City,  Mo.,  v.  Flanagan 
Mills  &  Elevator  C!o.,  188  S.  W.  117. 

BALLOTS. 

See  Evidence,  43»178. 

BANKRUPTCY. 

V.  BIGHTS,  BEMEDIXS.  AlTD  DI8. 
CHABOE  OF  BANKBITPT. 

«=s>426(2)  (Tez.Civ.App.)  A  dealer  to  whom 
goods  were  consigned  onder  contract  for  sale 
on  commission  held  not  acting  in  a  fiduciary 
capacity  within  Bankruptcy  Act,  {  ITiSubd.  4. 
— Michelin  Tire  Co.  v.  Heam,  188  S.  W.  943. 

BANKS  AND  BANKING. 

See  Am>eal  and  Error,  €=>1062 ;  Corporations, 
«=>414:  Embezslement,  «=>39;  Statutes,  «=> 
118. 

II.   BAlfKIKO  COBPOBATIONS  Ain> 
ASSOCIATIONS. 
(O)   Stoclcholdera. 

€=»47(2)  (Tenn.)  Under  New  York  statute,  ati- 
thorizing  superintendent  of  banks  to  make  arbi- 
trary assessments  on  stockholders,  and  allowing 
corporation  ten  days  to  apply  for  injunction,  the 
doctrine  of  representation  of  stockholders  by  the 
corporation  does  not  apply,  nor  does  failure  of 
the  corporation  to  apply  for  injunction  estop  the 
stockholders  and  make  the  assessment  binding.— 
Van  Tuyl  v.  Carpenter,  188  S.  W.  234. 
€=>49(2)  (Tenn.)  Assessment  against  stockhold- 
ers of  bank  by  superintendent  of  banks  under 
New  York  statute,  being  arbitrary,  will  not  be 
enforced  in  Tennessee.— Van  Tuyl  t.  Carpenter, 
1S8  S.  W.  234. 

In  suit  in  Tennessee  to  collect  arbitrary  assess- 
ments on  stock  by  the  New  York  banking  com- 
missioner, the  question  is  not  whether  the  stat- 
ute authorizing  such  assessments  is  valid,   but 
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whether  public  jwlicy  of  Tennessee  permits  such 
power  to  vest  in  a  ministerial  officer. — Id. 
«=>49(6)  (Tenn.)  The  riitht  of  the  New  York 
Banking  CommiHsidiier  to  recover  assessments 
under  New  Yurk  law  in  Tennessee  depends  on 
the  statute,  and  unless  the  right  to  sue  in  foreign 
state  is  given  by  statute,  he  cannot  sue  in  such 
state.— Van  Tuyl  v.  Carpenter,  188  S.  W.  234. 

Until  jndicinl  determination  of  amounts  need- 
ed for  liquidntion  of  the  corporation,  the  super- 
intendent of  banks,  or  statutory  receiver,  though 
having  title  to  the  assets  and  empowered  to  sue 
in  a  foreign  state,  cannot  bring  such  suit. — Id. 

ni.  FUNCTIONS  Aim  DEAXINOS. 

(C)    Deposits. 

9=>  1 1 9  (Mo.)  When  money  is  deposited  in  the 
bank  and  is  mingled  with  its  general  funds,  it 
becomes  the  property  of  the  bank,  and  the  re- 
lation of  debtor  and  creditor  is  created. — State 
V.  Vate,  IHS  S.  W.  139. 

(D)   Collections. 

®=»I65  (Tex.Civ.App.)  Proceeds  of  notes  de- 
posited in  bank  for  collection  were  held  in  trust 
by  the  bank  for  the  depositor,  and  it  bad  no  au- 
thority to  use  them  except  as  directed. — First 
State  Bank  &  Trust  Uo.  of  Hereford  v.  Varde- 
man,  188  S.  W.  695. 

(H)   Actions. 

4s>227(3)  (Ky.)  In  a  suit  by  a  depositor  against 
a  bauK  in  wuicU  an  accounting  was  sought,  on 
the  ground  tUat  bank  bad  failed  to  credit  depos- 
its and  wrongfully  charged  plaintid's  account, 
evidence  held  sulhcieut  to  support  a  judgment 
dismissing  petition  and  a  counterclaim  alleging 
overdraft. — KifFe  &  Jones  v.  McKinney  Deposit 
Bank,  188  S.  W.  775. 

TI.   I.OAN,  TRUST,  AND  INVESTKENT 
COMPANIES. 

$=»3I4  (Tex.  Civ.  App.)  Agent  of  investment 
company,  which  was  itself  an  a^ent  engaged  in 
promoting  sale  of  shares  of  capital  stock  of 
trust  company,  was  an  agent  of  trust  company 
as  well  as  of  iuvestiueut  company.— -Crawford 
V.  Davis,  188  S.  W.  43«. 

«s»3l4  (Tex.Civ.App.)  The  agent  of  an  invest- 
ment company,  which  was  itself  an  agent  en- 
gaged in  promoting  the  sale  of  the  capital  stock 
of  a  trust  company,  was  the  agent  of  the  trust 
company  as  well  as  of  the  investment  company, 
—Sweeney  v.  Davis,  188  S.  W.  438. 

BAR. 

See  Judgment,  «=3584-743. 

BARBER  SHOPS. 

See  Evidence,  ®=>20;    Sunday,  €s»7. 

BENEFICIAL  ASSOCIATIONS. 

See   Building   end    Loan   Associations:     Insur- 
ance, «=»750-825. 

BENEFICIARIES. 

See  Charities,  «s>21. 

BENEFITS. 

See  Corporations,  ^=3426. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  ^=>398,  402 ;   Evidence,  €=3 
158,    178. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  LADING. 

See   Carriers,   $=>175. 


BILL  OF  PARTICUURS. 

See  Indictment  and  Infommtion,  4=»121. 

BILLS  AND  NOTES. 

See  Alteration  of  Instruments,  €=>6,  23;  Con- 
tribution, €=36,  9;  Corporations,  ^=>112, 
414;  Kvidcncp,  «=s444;  Infante,  «=>62,  58; 
Limitation  of  Actions,  ^»160;  Schools  and 
School  Districts,  «=>96;    Venue,  «=921. 

I.  BEQUiaiTES   AND  VAUDTTT. 

(B)   Form   and  Contents  of   ProBKlsBOry 
Notes   and    Oaebllls. 

^s>52  (Mo.App.)  Where   defendant   on   baying 

the  business  of  the  maker  of  a  note  signed  the 
note  with  the  payee's  consent,  a  subsequent  re- 
sale to  the  ori;;inal  owner  of  the  business  with- 
out the  payee's  knowledge  could  not  change  his 
right  to  hold  defendant  as  maker. — Boand  v. 
Stewart,  1S8  S.  W.  317. 

II.   CONSTRUCTION  AND  OPERATION. 

€=»  129(2)  (Tenn.)  Notes  of  a  series  with  aceel- 
erntion  clause  become  due  prior  to  their  fixed 
maturities  only  at  option  of  holder,  and  bolder 
of  earlier  notes,  upon  one  of  which  default  is 
made,  can  declare  due  and  payable  only  notes 
in  his  possession. — Wliite  t.  Hatcher,  188  S.  W. 
61. 

IV.  NEOOTIABIUTT  AND  TRANSFER. 

<A)  lastmntenta  Iteaoitlable. 

$=»I5I  (Ky.)  Coupon  books  issned  by  a  coal 
company  to  Its  employes,  redeemable  only  in 
merchandise,  and  by  their  terms  not  transfer- 
able, are  not  negotiable. — Pond  Creek  Coal  Co. 

V.  Riley  Lester  &  Bros.,  188  S.  W.  907. 
®=>I55  (Tenn.)  Acceleration  clause  held  not  to 
render  scries  of  notes  nonuegotiable  under  Ne- 
gotiable Instruments  Act,  S   1,  subsec.  3,  and 
section  4.— White  v.  Hatcher,  188  S.  W.  61. 

V.  RIGHTS  AND  UABII.ITXES  ON  IN« 

DORSEMENT  OR  TRANSFER. 

(D)   Bona  Fide  Pnrebaaers. 

<&=>347  (Mo.App.)  Under  Rev.  St.  1909,  U 
9997  and  10019,  plaintiffs'  tesUtor  held  a  hold- 
er in  due  course  of  a  note  even  if  it  was  trans- 
ferred to  him  after  maturity. — ^Wright  ▼.  Way- 
land,  188  S.  W.  928. . 

iS=9352  (Tex.CIv_App.)  Where  a  note  payable 
to  an  investment  company  for  stock  of  a  trust 
company  was  valid,  the  amount  paid  therefor 
\j  an  indorsee  was  immaterial,  where  the  de- 
fense of  fraud  wan  not  sustained. — Crawford  v. 
Davis,  188  S.  W.  4.?6. 

€=»370  (Tex.Civ.App.)  Party  who  gave  check 
for  note  of  party  desiring  loan,  transaction  be- 
ing conducted  by  intermediary  who  failed  to 
transmit  the  check  to  the  maker  of  tlie  note,  for 
whom  he  acted  as  agent,  held  a  holder  in  due 
course.— Davis  v.  Converse,  188  S.  W.  687. 
$=3375  (Tex.Civ.App.)  A  note  given  for  capital 
stock  of  a  trust  company  ttirough  the  medium 
of  an  investment  company  was  void  in  the 
hands  of  a  pnrclinser,  even  if  he  paid  value  and 
had  no  notice  of  the  status  of  the  negotiation. — 
Crawford  v.  Davis,  188  S.  W.  436. 

VI.   PRESENTMENT,  DEMLAND,  NO- 
TICE,   AND   PROTEST. 

$s>4l4  (Mo.App.)  Wliere  maker  of  note  sold 
his  business  to  defendant,  who  signed  the  note 
with  consent  of  payee,  who  under  Bulk  Sales 
Law  could  have  prevented  the  sale,_  defendant 
became  a  maker  of  the  note  and  chief  obligor, 
and  was  not  entitled  to  notice  of  dishonor,  by 
specific  provision  of  Rev.  St.  1909, -J  10084.— 
Boand  v.  Stewart,  188  S.  W.  317. 

Vm.   ACTIONS. 

$=>456  (Mo.App.)  Though  a  note  was  trans- 
ferred  by   delivery   without  indorsement,   the 
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holder  may  sue  to  enforce  it  in  his  own  name. 
—Wright  V.  Way  land,  188  8.  W.  928. 

®=347S  (Tex.Civ.App.)  In  suit  on  a  note,  a  plea 
of  non  est  factum  is  inapi)licable  where  defend- 
ants admitted  signing  the  instrument,  and  there 
is  no  evidence  of  any  alteration  after  execu- 
tion.—Farmers'  &  Citizens'  Sav.  Bank  v.  Smith, 
188  S.  W.  1026. 

®=>489(3)  (Tez.Civ.App.)  In  suit  on  note,  pa- 
rol evidence  supporting  allegations  of  answer, 
in  addition  to  plea  of  non  est  factum,  that  de-, 
fendants  had  been  defrauded  into  signing  a  note 
for  more  than  that  which  should  have  been 
drawn,  held  properly  admitted.- Farmers'  & 
Citizens'  Sav.  Bank  v.  Smith,  188  S.  W.  1026. 
€=>493(3)  (Tez.Civ.App.)  In  suit  on  note  by 
one  in  possession,  his  ownership  not  being  ques- 
tioned, burden  was  on  defendant  maker  to  prove 
holder  did  not  pay  valuable  consideration,  if  he 
sought  to  defeat  such  Holder's  right  to  recover 
on  theory  that  he  was  hot  purchaser  for  value. 
-Davis  V.  Converse,  188  S.  W.  697. 
«=s>5l8(l)  (Tex.Civ.App.)  In  action  by  indorsee 
of  note,  evidence  held  to  show  that  it  was  giv- 
en in  payment  for  capital  stock  purchased  of 
agent  of  trust  company,  though  payable  to  in- 
vestment company,  which  was  promoting  sale 
of  trust  comnany's  stock.— Sweeney  v.  Davis, 
188  S.  W.  438. 

«=»520  (Ark.)  In  an  action  between  the  joint 
makers  of  notes,  evidence  held  insufficient  to 
warrant  a  finding  that  plaintiffs,  in  stating  to 
defendants  that  they  had  advice  of  counsel  and 
had  been  advised  that  parties  who  bad  signed  a 
contract  for  purchase  of  a  horse,  would  be  liable 
as  if  they  had  executed  a  note,  had  perpetrated 
any  fraud  on  defendants  in  signing  notes,  there 
being  nothing  to  show  that  the  representations 
were  untrue.— Harrison  v.  Walker,  188  S.  W. 
17. 

€=s>520  (Tex.Civ.App.)  In  action  on  note  de- 
livered to  broker  for  purpose  of  negotiation, 
fraud  in  inception  of  instrument  held  not  prov- 
ed.— Davis  v.  Converse,  188  S.  W.  097. 
€=9520  (Tex.Civ.App.)  In  bank's  suit  on  note 
for  $150.  wherein  defendants  claimed  they  had 
been  defrauded,  when  one  of  them  borrowed 
$125.  into  signing  the  note,  evidence  held  suf- 
ficient to  support  judRment  for  defendants.— 
Farmers'  &  Citizens'  Sav.  Bank  v.  Smith,  188 
S.  W.  1026. 

€=>523  (Mo.App.)  In  an  action  on  notes,  evi- 
dence held  sufficient  to  warrant  a  finding  that 
they  had  been  properly  assigned  to  plamtiffs* 
testator.— Wright  v.   WayUind,  188  S.  W.  928. 

®=9537(3)  (Tex.  Civ.  App.)  In  action  on  note 
payable  to  order  of  investment  company  engag- 
ed in  promoting  trust  company  and  indorsed 
to  plaintiff,  held,  on  evidence,  that  whether  it 
was  given  upon  a  subscription  contract,  and  in 
consideration  for  delivery  of  shares  of  capital 
stock  of  trust  company,  was  for  jury. — Craw- 
ford V.  Davis.  188  S.  \V.  436. 
e=>540  (Tex.Civ.App.)  In  suit  on  note,  held 
that,  in  view  of  original  petition,  court  properly 
refused  to  render  judgment  on  original  note  for 
which  the  note  in  suit  was  given;  all  mention 
of  such  original  note  being  merely  descriptive 
and  matter  of  inducement. — Caldwdl  Nat  Bank 
V.  Hoep.  188  8.  W.  507. 

In  bank's  suit  on  note,  held  that,  in  view  of 
allegations  of  supplemental  petition,  the  court 
properly  refused  to  render  judgment  on  former 
notes  for  which  the  note  in  suit  was  executed. 
-Id. 

In  balk's  suit  on  note  given  to  renew  others, 
where  plaintiff  averred  in  a  supplemental  peti- 
tion that  it  was  owner  and  holder  of  all  tlie 
notet!,  without  any  notice  of  an  agreement  be- 
tween defendants,  there  was  no  declaration  of 
liability  upon  the  original  notes  for  judgment. 
-Id. 


BLOODHOUNDS. 

See  Criminal  Law,  <&=>386. 

BOARD. 

See  Contracts,  4s>4. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  <3=>347-376;  Homestead, 
«3>129. 

BONDS. 

See  Appeal  and  Krror,  <S=>382,  1234;  Bail; 
Corporations,  €=>127;  Counties,  «=178-1S5; 
Municipal  Corporations,  ®=>173,  910 ;  Princi- 
pal and  Surety. 

BOUNDARIES. 

See  Schools  andi  School  Districts,  «=>S3. 

I.  DESCRIPTION. 

€=33(3)  (Ky.)  An  established  corner  will  con- 
trol courses  and  distances. — Pratt  r.  Boggs, 
188   S.   W.  1086. 

<&=>3(6)  (Tex.Civ.App.)  In  determining  bound- 
aries, the  footsteps  of  the  surveyor  are  the  de- 
termining factor,  and  when  found  and  identi- 
fied, as  called  for  in  the  field  notes,  they  must 
control.— Maddoz  v.  Daj'ton  Lumber  Co.,  188 
S.  W.  958. 

Where  the  line  traced  by  a  surveyor  can  be 
fixed  by  reference  to  meander  calls  of  a  river 
which  has  since  changed  its  course,  the  conten- 
tion that  a  call  of  a  subsequent  survey  mnst 
be  determined  by  the  present  course  of  the 
river,  cannot  be  sustained. — Id. 
<&=>I0  (Tex.Civ.App.)  That  the  meander  calls 
of  a  snrvey  do  not  balance  in  that  tbey  do  not 
close  by  a  distance  of  114  vnraa,  is  not  im- 
portant in  determining  the  sufficiency  of  the 
survey  to  fix  the  location  of  boundary.— Maddox 
V.  Dayton  Lumber  Co.,  188  S.  W.  958. 

Field  notes  of  survey  on  west  side  of  river 
describing  survey  as  being  in  front  of  league 
previously  surveyed  on  east  side,  mean  that 
the  lines  of  the  older  survey  if  extended  across 
the  river  would  trace  the  upper  and  lower 
lines  of  the  new  survey.— Id. 
€=»!(  (Ky.)  Where,  in  a  suit  involving  title, 
the  question  was  whether  a  line  from  the  west 
side  of  a  river  "crossing  the  river"  to  the 
"open  line"  of  a  survey  ran  to  the  east  or 
west  line  of  the  survey,  and  where  the  record 
showed  that  only  the  east  line  of  the  snrvey 
was  on  the  east  side  of  the  river,  the  east  line 
of  the  survey  was  to  be  taken  as  the  line  in- 
dicated.—Pratt  v.  Boggs.  188  S.  W.  1086. 
(S=s>l  I  (Tez.Civ.App.)  Where  the  field  notes  of 
a  survey  do  not  give  the  meanders  of  a  river 
on  the  east  line,  but  the  west  line  of  an  older 
survey  on  the  east  side  of  the  river  gives  such 
meanders,  the  meanders  given  in  the  older  sur- 
vey control  the  later  survey. — Maddoz  v.  Day- 
ton Lumber  Co.,  188  8.  W.  958. 

II.  EVIDENCE,  ASCERTAINMENT,  AND 
ESTABLISHMENT. 

®=>35(2)  (Tez.Civ.App.)  Evidence  as  to  where 
corner  of  survey  was  located  by  reputation, 
held  inadmissible  fur  indcfiniteness. — Maddox  v. 
Dayton  Lumber  Co.,  188  S.  W.  958. 

Lvidence  of  common  reputation  of  the  loca- 
tion of  a  boundary  must  be  general,  concurrent, 
and  certain  as  to  the  subject-matter,  and  must 
be  reputation,  and  not  individual  assertion. 
—Id. 

€=^35(4)  (Ky.)  While  a  call  for  acreage  will  yield 
to  metes  and  bounds,  nevertheless  where  the 
land  included  in  description  in  grant  wag  in  con- 
troversy, evidence  as  to  how  the  grant  was  in- 
:urpreted  by  the  grantees  is  admissible. — Dotson 
V.  Fletcher,  188  §.  W.  642. 
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«=»36(S)  (Tex.ClT.App.)  To  eetablish  general 
reputation  as  to  the  location  of  lines  and  cor- 
ners of  a  survey,  surveys  made  20  and  42  years 
later,  -which  called  for  bearing  trees  not  men- 
tioned in  the  field  notes  of  the  original  sur- 
vey, are  inadmissible. — Meddoz  v.  Dayton  Lum- 
ber Co.,  188  S.  W.  968. 

In  an  action  involving  the  boundaries  of  a 
survey,  junior  surveys  were  admissible  to  show 
their  general  location  on  the  ground. — Id. 
€=s>37(3)  (Tex.Civ.App.)  Evidence  held  to  show 
that  none  of  the  original  witness  or  bearing 
trees  called  for  in  field  notes  of  a  survey  can 
be  located  on  the  ground. — Maddox  v.  Dayton 
Lumber  Co.,  188  S.  W.  958. 

£!vidence  held  to  show  that  the  lines  of  a  gui^ 
vey  were  never  run  on  the  ground  by  the  sur- 
veyor.—Id. 

BREACH  OF  THE  PEACL 

See  Arrest,  «s»63. 

«=»l  Ciena.)  The  word  "peace,"  in  phrase 
"breach  of  the  peace,"  means  the  tranquility  en- 
joyed by  citizens  where  good  order  reigns;  that 
sense  of  security,  necessary  to  comfort,  for 
wliich  governments  are  instituted. — State  v. 
Keichman,  188  S.  W.  597. 

The  term  "breach  of  the  peace"  in  view  of 
generally  accepted  definition  and  constitutional 
provision  as  to  conclusion  of  indictments,  in- 
cludes any  violation  of  any  law  enacted  to  pre- 
serve peace  and  good  order. — Id. 

It  is  not  necessary  that  an  act  have  in  itself 
any  element  of  violence  to  constitute  a  breach 
of  the  peace. — Id. 

BREAKING. 

See  Burglary,  «s>&. 

BRIDGES. 

I.    ESTABUSHMENT,  GONSTBUCTIOK, 
ANB  MAimrENANOE. 

iS=>7  (Ark.)  Under  Laws  1915,  p.  617,  the  fact 
tiiat  the  bridge  erected  by  improvement  district 
provided  for  spans  the  boundary  line  of  the 
county  is  not  an  invasion  of  the  jurisdiction  of 
the  county  courts  of  either  of  the  counties. — 
Conway  v.  Miller  County  Highway  and  Bridge 
Dist.,  188  S.  W.  822. 

The  provision  of  the  general  statute  (Laws 
1907,  p.  110,  Castle's  Supp.  Kirby's  Dig.  i  648) 

groviding  for  county  line  bridges  to  be  built 
J  two  counties,  places  no  restraint  on  the  pow- 
er of  the  Legislature  to  create  an  improvement 
district  for  the  construction  of  bridges  of  that 
kind.— Id. 

BRIEFS. 

See  Appeal  and  Error,  «=»768-770l 

BROKERS. 

See  Factors. 

TV.   COMPENSATION  AND  LIEN. 

«=»60  (Tex.Ciy.App.)  Agent  for  parties  ex- 
changing lands,  contract  providing  that  when 
deal  was  closed  party  would  owe  agent  $250 
commission,  held  not  entitled  thereto ;  the  con- 
tract also  providing  that  the  exchange  be  com- 
pleted by  delivery  of  deeds  January  1,  1916, 
while  no  deeds  were  ever  delivered. — Gaut  v. 
Dunlap,  188  S.  W.  1020. 
«s»63(2)  (Tex.CSv.App.)  Agent  who  nofotiat- 
ed  contract  for  exchange  of  realty  held  en- 
titled to  commissions  if  be  could  show  that  the 
party  he  procured  was  ready  and  able  to  close 
deal  before  date  specified  by  contract,  or  that 
his  prindpal'i  action  prevented  its  consumma- 
tion.—Gant  V.  Dunlap,  188  S.  W.  1020. 

V.   ACTIONS   FOB   COMPENSATION. 

4=382(4)  (Mo.App.)  Allegations  of  a  broker's 
complaint  for  commission  for  procuring  a  pur- 


chaser held  not  supported  by  proof  of  a  con- 
tract for  commission  for  closing  nee;otiations 
with  a  known  purchaser .^Crotty  v.  Barker,  188 
S.  W.  927. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

See  Courts,  «=>93. 

I8s>38(3)  (Ark.)  A  by-law  of  a  buttding  and 
loan  association,  providing  the  terms  of  settle- 
ment in  event  of  foreclosure,  will  constitute  the 
contract  between  the  parties.— Abraras  v.  Citi- 
zens' Building  &  Loan  Ass'n,  188  S.  W.  557. 
«=s>39(10)  (Ark.)  In  a  suit  to  foreclose  a  build- 
ing and  loan  mortgage,  where  the  payments 
were  to  be  made  by  monthly  installments,  the 
rule  of  settlement  to  be  applied  declared. — 
Abrams  t.  Citizens'  Building  &  Loan  Ass'n,  188 
S.  W,  667. 

BUILDING  CONTRACTS. 

See  Master  and  Servant,  «=>316. 

BUILDINGS. 

See  Burglary,  ®s>4;    Master  and  Servant,  •=> 
278. 

BURGURY. 

See  Criminal  Law,  «=!>372,  611,  1178. 

I.   OFPENSES   AND    BESPONSIBHiXTT 
THEBEFOB. 

^»2  (Ky.)  As  the  common  law,  where  not 
modified  or  supplemented  by  statute,  is  yet  in 
force  in  Kentucky,  where  burglary  has  been 
recognized  in  the  statute  law  by  providing  a 
penalty  therefor,  the  common-law  description 
of  the  ofCense  will  govern. — Hayes  v.  C!ommon- 
wealth.  188  S.  W.  416. 

4=94  (Ky.)  Breaking  and  entering  in  the  night- 
time of  a  charitable  institution  known  as  the 
Home  of  the  Friendless  with  the  intention  of 
committing  rape  held  to  eonstitiife  burglary.— 
Hayes  v.  Commonwealth,  188  S.  W.  415. 
€=>9(1)  (Ky.)  The  term  "breaking,"  as  used  in 
Ky.  St.  S  1164,  denouncing  the  offense  of  break- 
ing in  the  nighttime,  is  used  in  the  common-law 
sense,  and  if  accused  lifted  a  door  latch  or  open- 
ed a  closed  door,  whether  latched  or  not,  there 
was  a  breaking.— Commonwealth  v.  Mackey,  188 
S.  W.  676. 

<S=>I2  (Ky.)  Under  Ky.  St.  {  1159,  declaring 
every  person  having  or  keeping  in  his  posses- 
sion any  tools,  implements  or  other  things  used 
by  borglars  with  intent  to  use  them  burglari- 
ously to  be  subject  to  imprisonment,  construed 
according  to  rule  ejusdem  generis,  a  bottle  of 
nitroglycerin  was  not  among  the  things  the 
possession  of  which,  etc.,  was  made  unlawful.— 
Black  V.  Commonwealth,  188  S.  W.  362. 

n.   PBOSEOimON  AND  PUNISHMENT. 

«=>I8  (Ky.)  Under  Ky.  St  }  1164,  making 
breaking  into  shops,  etc.,  a  felony,  indictment 
charging  that  defendant  broke  into  a  black- 
smith shop  with  intent  to  steal,  and  stole  and 
carried  away  a  sledge  hammer,  etc.,  JkeM  good 
against  demurrer.— Blair  v.  Commonwealth,  188 
S.  W.  390. 

4=923  (Tex.Cr.App.)  The  indictment  may  allege 
breaking  and  entr;^  with  intent  to  steal  property 
of  W.,  though  it  18  owned  jointly  or  in  common 
by  him  and  another. — Thornton  v.  State,  188  S. 
W.  749. 

«=»28(1)  (Tex.Cr.App.)  Where  indictment  for 
burglary  alleges  ownership  of  the  property  in 
one  of  the  joint  owners,  though  the  state  need 
prove  want  of  consent  only  of  the  alleged  owner, 
it  is  not  error  to  permit  it  to.  prove  nonconsent 
of  the  others.— Thornton  v.  State,  188  S.  W.^ 
749. 
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^=»4t(l)  (Ark.)  In  a  proaecutlon  for  burglary 
and  grand  larceny,  evidence  held  to  Bustain  a 
verdict  of  guilty  upon  both  counts. — Thomas  v. 
State,  188  S.  W.  805. 

«=»4I(1)  (Ky.)  In  a  prosecution  for  bvirglary, 
a  defendant  may  not  escape  by  testifying  that 
his  intention  was  not  to  commit  a  felony  or  of- 
fense, or  by  circumstance  that  no  felony  was 
committed  by  him,  but  a  conviction  may  be  had 
on  circumstantial  evidence. — ^Hayes  v.  Common- 
wealth. 188  S.  W.  415. 

®=»4I(4)  (Ky.)  In  a  prosecution  for  burglary, 
evidence  held  to  justify  a  finding  that  forcible 
means  were  used  by  defendant  and  his  com- 
panion to  obtain  an  entrance. — Hayes  v.  C!om- 
monwealth,  188  S.  W.  415. 
^;=545  (Ky.)  In  prosecution  for  housebreaking, 
where  defendant  was  charged  with  brealsing  in- 
to a  blacksmith  shop  and  stealing  a  sledge  ham- 
mer, etc..  evidence  held  to  require  the  submis- 
sion of  the  case  to  the  jury. — Blair  v.  Common- 
wealth, 188  S.  W.  390. 

®=»45  (Ky.)  Evidence  held  sufficient  to  require 
snbmission  to  jury  of  issue  whether  accused  was 
guilty  of  breaking  as  charged. — Commonwealth 
V.  Mackey,  188  S.  W.  676. 

BUSINESS. 

See  Conspiracy,  4s>8. 

BY-LAWS. 

See  Building  and  Loan  Associations,  ^=a38;  In- 
surance, ^5>766. 

CANCELLATION  OF  INSTRUMENTS. 

See  Homestead,  ®=3l33 ;  Insurance,  ®=>22&- 
^0;  Reformation  of  Instruments;  Sales,  €=> 
130. 

I.  RIGHT  OF  ACTION  ANB  DEFEKSEa 

^=>3  (Tenn.)  Equitable  remedy  of  rescission  is 
not  enforceable  as  matter  of  right,  and  court 
should  not  award  it  in  case  where  some  such 
element  as  actual  fraud,  accident,  mistake,  or 
insolvency  does  not  appear. — McMillan  v.  Amer- 
ican Suburban  Corp.,  188  S.  W.  615. 
9=>7  (Tenn.)  Buyer  of  land  on  installment  plan 
he'd  not  entitled  to  rescind  contract,  after  com- 
pleting payments  and  taking  jxmsession,  for  the 
vendor's  breach  of  covenant  to  lay  water  mains. 
—McMillan  v.  American  Subarban  Corp.,  188  S. 
W.  616. 

CANVASSERS. 

See  C<HDmerce,  €=367 ;   Licenses,  ^saQ, 

CAPITAL 

See  Insurance,  d=333. 

CARMACK  AMENDMENT. 

See  Carriers,  ®=>168w 


CARNAL  KNOWLEDGL 


SeeBape. 


CARRIERS. 


See  Evidence,  ■S=»123,  219,  244;   Pleading,  <S=o 
3o5. 

I.  OONTROI.  AND  BEGTTLATION  OF 

OOMMOK  CABRIEBS. 

(A)   In  a«nentl. 

«s»t2(l)  (Tei.Civ.App.)  Under  rule  of  Railroad 
Commission,  railroad  held  not  required  to  absorb 
switching  charges  in  excess  of  a  fixed  amount 
per  car,  incurred  in  obtaining  possession  of  the 
cars  at  point  of  origin. — White  Rock  Gravel  it 
Sand  Co.  v.  International  &  O.  N.  Ry.  Ca,  188 
S.  W.  280. 


«=»20(3)  (Tez.Civ.App.)  Payment  of  switching 
charges  from  plaintifrs  gravel  pit  in  excess  of 
certain  figure  per  car,  fixed  by  order  of  Railroad 
Commission,  to  other  railroads  than  defendant 
held  to  make  no  cause  against  defendant  for 
statutory  damages  for  extortion  or  unjust  dis- 
crimination.—White  Rock  Gravel  &  Snnd  Co.  v. 
International  &  G.  N.  Ry.  Co.,  188  S.  W.  280. 
i3=>20(10)  (Tex.Civ.App.)  On  allegation  in  suit 
to  recover  of  railway  sum  paid  by  plaintiff  as 
switching  charges  from  his  gravel  pit  to  another 
railway,  which  defendant  failrd  to  absorb,  it 
would  not  be  presumed  that  defendant  absorbed 
a  greater  amount  of  charges  for  competing  grav- 
el pita.— White  Rock  Gravel  &  Sand  Co.  v.  In- 
ternational &  G.  N.  By.  Co.,  188  S.  W.  280. 

n.  OABBIAOE   OF   GOODS. 

(B)  Bills  of  I.sdln«,  Shlpplmv  Reeelpts, 
•imd  Sveolal  Controeta. 

®=»46  (Tenn.)  Law  of  the  place  where  a  con- 
tract for  shipment  of  goods  is  made  must,  in 
absence  of  proof  of  contrary  intention  of  par- 
ties, be  looRed  to  for  creation  of  obligations 
imposed  by  and  interpretation  of  any  rights 
arising  out  of  it— Model  Mill  Co.  v.  Carolina, 
C.  &  O.  By.  Co..  188  S.  W.  936. 
«=s>47(2)  (Mo.App.)  A  traveling  fast  freight 
soUciting  agent,  soliciting  freight  at  points  not 
on  the  carrier's  Unes,  is  a  general  agent,  with 
power  to  bind  the  carrier  to  furnish  cars  at 
such  points.— Kissell  v.  Pittsburgh,  Ft.  W.  4 
C.  Ky.  Co    188  S.  W.  1118. 

Where  the  carrier,  not  being  required  by  law 
to  furnish  cars  at  a  point  oS  its  lines  and  on 
those  of  a  connecting  carrier,  did  so  furnish 
them,  it  ratified  its  agent's  contract  so  to  fur- 
nish them,  since  it  must  have  known  that  it 
furnished  soch  cars  under  the  contract,  as  in 
fact  it  was  doing. — Id. 

®s>66  (Mo.App.)  The  carrier's  promise  to  fur- 
nish cars  and  the  shipper's  agreement  to  route 
shipmrats  bj  the  carrier's  lines  are  sufficient 
mutual  consideration  to  support  the  contract, 
even  if  the  cars  were  to  be  furnished  at  a  point 
50  miles  from  the  carrier's  lines.— Kissell  v. 
Pittsburgh,  Ft.  W.  A  C.  Ry.  Co.,  188  S.  W. 
U18. 

A  railroad  may  bind  itself  by  contract  to 
furnish  cars  at  a  place  not  on  its  own  line,  but 
that  of  a  connecting  carrier. — Id. 
9=366  i/j  (Mo.App.)  Where  the  carrier  agreed  to 
furnish  cars  to  the  shipper,  whose  place  of 
business  was  at  N.,  50  miles  from  the  carrier's 
nearest  line  point,  no  giiaranty  of  delivery  at 
N.  was  necessary  on  which  to  base  liability  for 
failure  to  deliver. — Kissell  v.  Pittsburgh,  Ft.  W, 
&  C.  By.  Co.,  188  S.  W.  1118. 
«s>69(S)  (Mo.App.)  Evidence  that  shipper  fre- 
quently requested  care  at  point  not  on  carrier's 
lines,  and  obtained  them  through  traveline;  fast 
freight  agent,  warrants  finding  that  carrier,  by 
a  course  of  dealing,  had  led  shipper  to  believe 
that  furnishing  cars  at  such  point  was  nut  un- 
usual, and  that  the  contract  so  to  furnish  them 
was  not  beyond  the  scope  of  the  agent's  author- 
Ity.— Kissell  v.  Pittsburgh,  Ft  \V.  &  C.  Ry. 
Co.,  188  8.  W.  1118. 

«=»69(5)  (Mo.App.)  Evidence  held  to  present  a 
jury  question  whether  the  contract  was  to  fur- 
nish cars  at  L,  on  defendant  carrier's  line,  or 
at  N.,  50  miles  away,  at  point  of  plaintiff  ship- 
per's business  and  point  of  loading. — Kissell  v. 
Pittsburgh,  Ft  W.  &  C.  Ry.  Co.,  188  S.  W. 
1118. 

Where  cars  were  frequently  furnished  to  plain- 
tiff at  his  place  of  business  at  N.,  50  miles 
from  the  carrier's  line,  and  the  carrier  agreed 
to  furnish  him  cars,  the  court  cannot  say,  as  a 
matter  of  law,  that  the  carrier  was  bound  only 
to  furnish  the  cars  at  the  nearest  point  on  ita 
lines  to  N.,  or  that  there  was  no  meeting  ot  the 
minds. — Id. 
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<D)  Tranaportalton   nnd  DellTerjr   hf 
carrier. 

*=>89  (Tenn.)  Carrier  was  not  guilty  of 
conversion  _  of  eoods  when  it  failed  to  prevent 
an  inspection  oy  buyer  prior  to  his  payment 
of  draft  attach.H]  to  bill  of  lading,  even  though  it 
resulted  in  rejection  of  goods.— Model  Mill  Co. 
V.  Carolina,  C.  &  O.  Ry.  Co.,  188  S.  W.  936. 
®=>9I  IMo.App.)  Where  fruit  consigned  to 
shipper,  another  to  be  notified,  is  rejected  by  the 
latter,  the  carrier  is  liable  in  conversion  if  it 
sells  the  fruit  without  notifying  the  consignor, 
if  practicable;  notice  to  the  "notify  party"  not 
being  sufficient  under  Hev.  St.  1909,  H  3113.— 
P.  W.  Brockman  CommLision  Co.  v.  Missouri 
Pac.  Ry.  Co.,  188  S.  W.  920. 

(F)  IjOm  of  or  Iniarr  to  Good*. 

€=3 1 21  (Tenn.)  Where  the  relationship  of  com- 
mon carrier  and  shipper  exists,  the  carrier  is 
not  liable  where  the  loss  is  caused  by  the  ship- 
per's net,  whether  that  is  an  act  of  negligence, 
misadventure,  or  misfortune. — Model  Mill  Co.  v. 
CaroUna,  C.  &  O.  Ry.  Co.,  188  S.  W.  936. 
4s>l32  (Ark.)  In 'action  for  damage  to  goods, 
upon  proof  of  receipt,  by  carrier,  of  goods  in 
good  condition,  issuance  of  bill  of  lading  there- 
for, and  subsequent  damaged  condition,  the  bur- 
den was  upon  the  carrier  to  show  the  transit  of 
the  goods  bad  terminated  prior  to  the  damage. — 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cunningbun 
CommUsion  Co.,  188  S.  W.  1177. 

(H)    Unltatioa   of   Llabtlltr. 

*s»l58(3)  (Mo.App.)  Under  the  Interstate  Com- 
merce Act  and  the  Carmack  Amendment,  a  bill 
of  lading  in  accordance  therewith,  on  an  inter- 
state shipment,  stipulating  that  the  loss  or  dam- 
age for  which  the  carrier  is  liable  shall  be  com- 
puted on  the  basis  of  the  value  of  the  property 
at  the  time  and  place  of  the  shipment,  etc, 
limits  the  carrier's  liability,  even  in  suit  for 
its  conversion  of  the  goods. — F.  W.  Brockman 
Commission  Co.  T.  Missouri  Pac.  Ry.  Co.,  188 
S.  W.  920. 

(I)  Connecting  Carrier*. 

t=>\7i  (Tenn.)  Under  bill  of  lading,  hOd  that 
licensed  warehouseman,  to  whom  deUyering  car- 
rier delivered  goods  after  buyer's  refusal  to  ac- 
cept them  and  shipper's  failure  to  care  for 
them  after  due  notice,  was  agent  of  shipper 
and  not  of  either  carrier. — Model  Mill  Co.  t. 
Carolina,  C.  &  O.  Ry.  Co.,  188  g.  W.  936. 
^=>I77(3)  (Ark.)  An  initial  carrier  issuing  its 
bill  of  lading  for  interstate  shipment  of  goods 
becomes  liabl^  to  the  lawful  holder  of  the  bill  of 
lading  for  damage  to  the  shipment  caused  by  it 
or  any  connecting  carrier  over  whose  lines  the 
shipment  passes  before  reaching  destination.- 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cunningham 
Commission  Co.,  188  S.  W.  1177. 
<8=sl77(3)  (Tenn.)  Initial  carrier  which  had  no 
part  in  keeping  or  disposal  of  flour  after  its 
rejection  by  buyer,  and  shipper's  failure  to 
remove  it,  and  its  delivery  to  a  licensed  ware- 
houseman at  shipper's  risk,  held  not  liable  for 
the  warehouseman's  negligence,  storage,  or  un- 
lawful sale  at  the  instance  of  the  delivering 
carrier.— Model  Mill  Co.  v.  Carolina,  C.  &  O. 
Ry.  Co.,  188  S.  W.  936. 

<=»I85(1)  (Ark.)  The  receipt  of  goods  in  a  dam- 
aged condition  raises  a  presumption  of  the  de- 
livering carrier's  negligence.— St.  Louis,  I.  M.  & 
S.  Ry.  Co.  v.  Cunningham  Commission  Co.,  188 
S.  W.  1177. 

m.   CARBIAOE  OF  LIVE  STOCK. 

«=s»2l8(l)  (Tex.Civ.App.)  Contract  for  ship- 
ment of  live  stock  providing  that  suit  for  dam- 
ages must  be  instituted  within  six  months  after 
damage,  and  that  failure  to  do  so  shall  be  con- 
clusive evidence  against  validity  of  any  claim, 
held  valid  as  to  interstate  shipments,  under  law 
existing  at  date  of  shipment  in  February,  1913. 


—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  White,  188  S. 
W.  714. 

Where  cars  were  furnished  on  request  for  an 
interstate  shipment  of  live  stock,  as  required  by 
Interstate  Commerce  Act,  conditions  in  the 
contract  as  to  the  carrier's  liability  were  con- 
trolling.— Id. 

<8=»2I8(5)  (Tex.Civ.App.)  Shipper  of  live  stock 
who  knew  that  carrier  was  relying  upon  a  writ- 
ten contract  and  who  was  required  to  sign  it, 
and  who  did  not  read  contents  including  a  limi- 
tation of  six  months  for  actions  for  damages  to 
stock,  held  not  relieved  from  the  effect  of  such 
provision.— Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
White,  188  S.  W.  714. 

Where  initial  carrier  furnishes  cars  for  stock 
without  requiring  a  written  contract  of  the  ship- 
per and  presents  one  before  the  cars  are  to 
start,  which  the  shipper  signs  without  reading 
and  to  secure  passage,  the  contract  is  not  bintf 
ing  on  him. — Id. 

«=»2I8(11)  (Tex.Civ.App.)  Waiver  being  found- 
ed largely  upon  the  doctrine  of  estoppel,  it  would 
require  a  finding,  in  an  action  to  recover  dam- 
ages for  injuries  to  a  shipment  of  cattle,  that 
the  conduct  of  defendants  relied  upon  as  a 
waiver  must  have  misled  plaintiff  and  prevented 
him  from  giving  the  notice  required  by  the  con- 
tract of  shipment. — International  4c  O.  N.  R. 
Co.  V.  Hudson,  188  S.  W.  277. 
<e=>228(l)  (Tex.Civ.App.)  A  shipper  cannot  re- 
cover as  damages  for  injuries  to  live  stock  in 
transit  an  amount  alleged  to  have  been  expend- 
ed for  medicines  and  care,  in  the  absence  of 
showing  that  such  amount  was  reasonable  and 
necessary.— Panhandle  &  S.  F.  By.  Co.  v.  Nor- 
ton, 188  S.  W.  1011. 

«=>228(2)  (Tenn.)  Although  a  contract  limiting 
liability  of  a  cltrrier  casts  burden  of  showing 
negligence  on  shipper,  where  cars  of  stock  were 
76,  62,  and  58  hours  in  covering  a  distance 
usually  requiring  30  to  36  hours,  held  that  there 
was  an  unreasonable  delay  sufficient  to  raise  in- 
ference of  negligence,  and  shift  burden  to  car- 
rier to  show  that  delay  was  beyond  its  control. 
—Louisville  &  N.  R.  Co.  v.  Montgomery,  188  S. 
W.  1146. 

«=>228(3)  (TexX:;ivJlpp.)  The  carrier  when 
sued  for  injuries  to  cattle  in  transit  may  offer 
evidence  of  improvement  of  such  cattle  or  re- 
covery from  their  injuries,  to  show  the  extent 
of  the  injury  at  the  time  of  their  arrival  and 
the  resulting  damages.- Panhandle  &  S.  F.  Ry. 
Co.  V.  Norton,  188  B.  W.  1011. 
S=>228(5)  (Tex.Civ.App.)  In  an  action  against 
a  carrier  to  recover  damages  for  injuries  to  a 
shipment  of  cattle,  evidence  held  insufficient  to 
sustain  a  verdict  for  plaintiff  on  an  alleged  ver- 
bal contract.- International  ft  6.  N.  R.  Co.  v. 
Hudson,  188  S.  W.  277. 

€=>228(5)  (Tez.Civ.App.)  In  action  for  damag- 
es to  shipment  of  live  stock,  evidence  held  to 
show  merely  shipper's  request  for  cars  as  re- 
quired by  Interstate  Commcrte  Act  Feb.  4,  1887, 
§  1,  as  amended  by  Act  Cong.  June  29,  1900.  1 1, 
and  not  the  elements  of  a  contract.— .\tchl8on,  T. 
&  S.  F.  Ry.  C3o.  v.  White,  188  S.  W.  714. 
<S=>229(2)  (Tex.Civ.App.)  The  measure  of  dam- 
ages for  negligent  injury  of  cattle  in  transit  is 
the  same,  whether  they  are  for  immediate  sale 
on  the  market  or  for  pasture. — Panhandle  &  S. 
F.  Ry.  Co.  V.  Norton,  188  S.  W.  1011. 

Where  live  stock  were  negligently  killed  in 
transit  and  the  shipper  removed  their  hides  and 
sold  them,  the  carrier  should  be  allowed  the 
market  value  at  the  time  and  place  where  the 
hides  were  removed. — Id. 

«s>230(12)  (Tex.Civ.App.)  In  a  suit  for  injury 
to  live  stock  in  transit,  a  charge  to  consider 
the  extent  of  recovery  of  the  cattle  from  their 
injuries,  and  if  recovery  was  complete,  to  find 
for  the  carrier,  is  not  objectionable  as  confining 
consideration  to  complete  recovery.- Panhan- 
dle &  S.  F.  By.  Co.  ▼.  Norton,  188  S.  W.  1011. 


Digitized  by 


Uoogle 


1209 


INDEX-DIOEST 


Ohait«l  Movts«CM 


IT.   OABRZAOE  OF  PABSEiraEBS. 

(A)   Relation  Between  Carrier  ana  Faa- 
■eaarer. 

«=»238  (Tez.CiT.App.)  Plaintiff,  getting  on 
steps  of  moTing  street  car  at  a  point  where  it 
never  stopped  and  knocked  off  by  a  post  before 
conductor  could  open  door,  held  not  a  passenger. 
— Horwitz  V.  Jefferson  County  Traction  Co.,  188 
S.  W.  26. 

(D)    Pemonal  Injarlea. 

^=»298(1)  (Ky.)  A  carrier  is  not  liable  for  an 
accident  happening  on  accotmc  of  a  jerk,  un- 
less it  was  unnecessary  and  violent ;  bat,  where 
it  is  unnecessary  and  violent,  it  may  be  made 
the  basis  of  an  action  for  negliKence. — Louis- 
ville Ry.  Co.  V.  Osborne,  188  S.  W.  419. 
«=33I8(4)  (Tex.Civ.App.)  Evidence  held  insuffi- 
cient to  show  that  defendant  street  railway  com- 
pany discovered  plaintiff's  dangerous  position  on 
car  steps  in  time  to  avert  his  being  knocked 
off  by  post.— Horwitz  v.  Jefferson  County  Trac- 
tion Co.,  188  S.  W.  26. 

^=3320(1)  (Ky.)  In  railroad  passenger's  action 
for  injuries,  neglimnce  of  road's  servants  held 
for  jury^— Louisville  &  N.  K.  Co.  v.  Sinclair, 
18S  S.  W.  648. 

€=3320(10)  (Ky.)  Question  of  carrier's  negli- 
gence in  sudden  acceleration  of  speed  causing 
injuries,  held  for  the  jury. — Louisville  A  N,  R. 
Co.  V.  Bland,  188  S.  W.  468. 
4=3321(11)  (Ky.)  Under  the  passenger's  evi- 
dence that  he  knew  the  country  around  his 
station,  and,  after  such  station  was  called,  went 
on  the  platform  as  the  train  slowed  down,  but 
that,  without  stopping,  it  suddenly  accelerated 
its  speed  in  rounding  a  curve  past  the  station, 
and  threw  him  off,  the  court  should  base  re- 
covery on  the  sudden  acceleration  of  speed. — 
Louisville  &  N.  R.  Co.  v.  Bland,  188  S.  W.  468. 
®=332l(14)  (Ky.)  In  passenger's  action  for  in- 
jury, instruction  as  to  carrier's  duty  to  carry 
safely  and  to  give  an  opportunity  to  alight  safe- 
ly held  within  the  issues  made  by  the  evidence. 
— LouisviUe  Ky.  Co.  v.  Osborne,  188  S.  W.  419. 

(BS)  Contrlbntory     RecIlKenee     of     Peraon 
Injured. 

€=9343  (Ky.)  General  plea  of  passenger's  con- 
tributory negligence  is  suBlcient,  and  any  such 
negligence  can  be  proved  thereunder. — Louisville 
&  N.  R.  Co.  V.  Bland,  188  S.  W.  468. 
€c=>347(l)  (Ky.)  In  railroad  passenger's  action 
for  injuries,  contributory  negligence  of  passen- 
ger held  for  jury.— I;«uisville  &  N.  R.  Co.  v. 
Sinclair,  188  S.  W.  648. 

®=>347(10)  (Ky.)  Question  of  passenger's  con- 
tributory negligence  in  going  on  platform  to 
alight,  when  approaching  his  destination,  held 
for  the  jury.— Louisville  &  N.  R.  Co.  v.  Blond, 
188  S.  W.  468. 

CATTLE. 

See  Animals,  4=»96. 

CENSUS. 

See  Criminal  Law,  «=9304. 

CERTAINTY. 

See   Charities,    €=921,    22;     Contracts,    «=99: 
Judgment,  ^=>21. 

CERTIFICATE. 

See  Corporations,  4=>127. 

CHANCERY. 

See  Elqnity. 

CHARACTER. 

See  Witnesses,  «=»S37-350. 


CHARGE. 

By  carrier,  see  Carriers,  €=>12. 
To  jury,  see  Criminal  Law,  «s>75&-840 ;   Trial, 
<S=»191-296. 

CHARITIES. 

I.  OIUBATXON,  EXI8TEKOE,  AKD   VA. 
UDITY. 

€=>4  (Ky.)  An  agreement  of  owners  that  mon- 
ey be  used  for  charitable  purposes,  constituting 
a  gift  void  for  uncertainty,  could  not  support  a 
valid  executed  trust,  by  the  one  named  as  trus- 
tee bequeathing  it  in  trnst  for  named  benefi- 
ciaries.—Simmon's  Ex'r  T.  Hunt,  188  S.  W. 
495. 

€=921(1)  (Ky.)  A  gift  to  charity,  designating  no 
beneficiary  or  charitable  purpose,  hold  void  un- 
der Ky.  St.  i  317,  for  uncertainty.— Simmon's 
Ex'r  V.  Hunt,  188  S.  W.  495. 

A  court  could  not  enforce  an  agreement  as 
a  charitable  truat,  no  cestui  que  being  designat- 
ed.—Id. 

Where  a  court  could  not,  because  of  uncertain- 
ty, enfor:;e  an  agreement  as  a  charitable  trust, 
one  designated  as  trustee  could  not. — Id. 
®=>22(1)  (Ky.)  A  gift  to  charity,  designating  no 
heneficia'"y  or  charitable  purpose,  held  void  un- 
der Ky.  St.  S  317,  for  uncertainty. — Simmon's 
Ex'r  V.  Hunt,  188  S.  W.  495. 

CHATTEL  MORTQAGES. 

See  Evidence,  «a»231;   Pledges. 

m.  oOMSTHnonoir  Airo  opebatiok. 

(C)   PropertT  Mortamsed,  and  Estatea  and 
Intereata  of  Partlea  Theroln. 

®=»II7  (Tez.CiTJlpp.)  Mortgagee  of  next  three 
bales  of  cotton  raised  on  farm  after  three  bales 
covered  by  prior  mortgage  held  to  have  no  inter- 
est in  two  of  only  three  bales  raised ;  first  mort- 
gagee's claim  having  been  satisfied.— Hunter  v. 
Abernathy,  188  S.  W.  269. 

IV.  KIOHTS   AHS   I,IABII.ITIES  OF 
PAB'nES. 

€=»I70(1)  (Tex.Civ.App.)  In  view  of  Rev.  St. 
1911,  art.  5660,  any  person  aiding  mortgagor  in 
so  disposing  of  proceeds  as  to  defeat  mortgagee's 
interest  tlierein  is  guilty  of  wrongful  conversion 
of  property,  although  he  is  a  factor  or  commis- 
sion merchant.— Hunter  v.  Abernathy,  188  S.  W. 
269. 

€=»  1 73(4)  (Ark.)  In  an'  action  by  the  mortgagee 
of  cotton  against  a  purchaser  from  the  lessee 
whose  subtenant,  working  on  shares,  executed 
the  mortgage  and  later  left  without  disposing  of 
the  cotton  or  paying  the  mortgage,  evidence  held 
insufficient  to  show  that  the  cottcAi  sold  by  the 
lessee  belonged  to  the  mortgaged  share  of  the 
subtenant. — I.  Scholem  &  Co.  v.  Jefferies  A 
Sons,  188  S.  W.  800. 

In  an  action  by  the  mortgagee  of  cotton 
against  a  purchaser  of  cotton  from  the  lessee 
whose  subtenant,  working  on  shares,  executed 
the  mortgage  and  left  Without  paying  the  mort- 
gage, evidence  he'd  insufficient  to  show  that  the 
cotton  purchased  was  that  mortgaged. — Id. 

€s>l76(l)  (Tez.Civ.App.)  Where  mortgagor  of 
cotton,  defending  as  against  a  third  mortgagee^ 
was  not  claiming  under  prior  mortgages,  they 
could  not  insist  that  the  cotton  was  subject 
thereto.— Hunter  v.  Abernathy.  188  S.  W.  269. 

€=»I77(1)  (Tex.  Civ.  App.)  Where  commission 
merchant,  to  whom  mortgagor  shipped  cotton,  de- 
fending as  against  third  mortgagee,  was  not 
claiming  under  prior  mortgages,  they  could  not 
insist  that  the  cotton  was  subject  thereto. — 
Hunter  v.  Abernathy,  188  S.  W.  269. 
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or  COHDITION,  JOELEASE,  AMD 

SATISFACTION. 

^=3235  (Tex.CSv.App.)  Mortgagee  of  cotton  to 
be  grown  on  certain  farm,  whose  claim  had  been 
satisfied,  held  to  have  no  interest  in  two  of  the 
three  bales  grown  thereon  and  shipped  by  mort- 
gagor to  commission  merchant  who  remitted  pro- 
ceeds to  mortgagor.— Hunter  t.  Abemathy,  188 
S.  W,  269. 

CHAUFFEUR. 

See  Evidence,  ^=9474;   Hishwayi,  «=>176. 

CHECKS. 

See  Corporations,  ^9414. 

CHICKENS. 

See  Animala,  <s»57. 

CHILDREN. 

See  Infants;   Parent  and  Child. 

CHURCHES. 

See  Beligions  Societies, 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS. 

See  Coostittitional  L«w,  «3»83. 

CLAIM  AND  DELIVERY. 

See  Beplerin, 

CLASS  LEGISLATION. 

See  Constitutional  I^aw,  4=3208. 

CLERKS  OF  COURTS. 

<S=»2  (Tenn.)  Priv.  Laws  1»15,  c.  78,  property 
provides  by  section  4  that  the  clerk  of  the  cir~ 
cuit  court  shall  perform  the  duties  of  clerk  of 
the  criminal  court  thereby  created,  and  it  is 
unnecessary  that  a  new  clerkship  be  establish- 
ed.—Ho<lge  T.  State,  188  S.  W.  203, 

Priv,  Laws  1915,  c  78,  {  4,  providing  that  the 
derk  of  the  circuit  court  shall  be  clerk  of  the 
Dyer  criminal  court  thereby  created  does  not 
violate  Const,  art.  2,  |  20,  as  to  holding  more 
than  one  lucrative  office,  no  compensation  being 
provided,- Id, 

«=>3  (Tenn,)  Priv.  Laws  1915,  c.  78,  |  4,  pro- 
viding that  the  derk  of  the  circuit  court  of 
Dyer  county  shall  be  derk  of  the  criminal  court 
of  sach  county,  does  not  violate  Const,  art.  6, 

L13,  requiring  that  derks  of  inferior  courts 
elected    by   the   voters   every   four   years. — 
Hodge  V.  State,  188  S,  W.  203, 

4=>I8  (Ky,)  Where  there  is  no  index  of  testi- 
mony of  witnesses,  as  required  by  Rule  of  Court 
5,  subsec.  6  (154  S.  W.  viii),  record  will  be 
condemned,  and  clerk  of  circuit  court  prohibit- 
ed from  collecting  any  of  his  fees  therefor. — 
Anderson  v.  Sandy  Valley  &  E.  Ry,  Co.,  188 
S,  W,  772;  I^mon  v.  Commonwealtli,  Id.  868; 
Searcy  ▼■  Qcidea,  Id,  1098, 

CLUBS. 

See  Intoxicating  Liquors,  «=3l43,  146,  158, 

COINSURANCE. 

See  Insurance,  «s»496. 

COLLATERAL  AGREEMENT. 

See  Frauds,  Statute  of,  «s»28;   Guaranty. 


COLUTERAL  ATTACK. 

See  Judgment,  «=>486-6Q2. 

COLLATERAL  SECURITY. 

See  Pledges, 

COLLECTION. 

See   Banks  and   Banking,   4=>165;    Taxation, 
<e=>590. 

COLLEGES  AND  UNIVERSITIES. 

<8=32  (Mo.)  The  act  of  the  assembly,  signed  by 
the  Governor  March  23,  1915  (Laws  1915.  p. 
391),  amending  Rev.  St.  1909,  S{  11134.  11141. 
providing  for  additional  courses  and  degrees  in 
the  university,  is  not  void  as  conflicting  with 
Const.  1875,  art  11,  {  5,  providing  that  the 
General  Assembly  shall  aid  and  miiiiitjiin  the 
university  with  its  present  departments. — State 
ex  reL  Heimbei-ger  v.  Board  of  Curators  of 
University  of  Missouri,  188  S.  W.  12& 

The  act  of  the  assembly,  signed  by  the  Gov- 
ernor March  23,  1915  (Laws  1915,  p.  391). 
amending  Rev.  St.  1909,  §{  11134,  11141,  is  not 
conflicting  with  Const.  1875,  art.  11,  {  5,  vest- 
ing the  "government"  of  the  nniversity  in  a 
board  of  curators,  in  view  of  Laws  1838-3&,  p. 
176v  S  l.-Id. 

COLORED  PERSONS. 

See  Railroads,  «s»22e, 

COMBINATIONS. 

See  Monopolies, 

COMMERCE 

See  Carriers. 

I.    POWEB    TO    BSamLATE    IH   OEH> 
EBAX- 

«=>8  (Tex.CivApp,)  If,  by  Act  Cong.  Jane  18. 
1910,  amending  Interstate  Commerce  Act,  sub- 
jecting telegraph  companies  to  provisions  of 
the  act.  Congress  has  taken  full  charge  of  the 
subject,  sender  of  interstate  telegram  which  is 
negligently  delayed  cannot  recover  for  mental 
suffering,  a  right  given  by  statute  in  Texas. — 
Western  Union  Telegraph  Co.  t.  Smith,  188  S. 
W.  702. 

n.   SUBJECTS   OF  BEOmLATION. 

€=927  (Ky.)  Where  defendant  railroad  was  en- 
gaged in  interstate  commerce,  and  decedent  was 
injured  while  working  on  an  interstate  train 
which  was  temporarily  stopped  in  a  yard  which 
was  exclusively  used  for  interstate  trains,  he 
was  at  the  time  actually  employed  by  defendant 
in  interstate  commerce.— Norfolk  ft  W.  By.  Go. 
r.  Short's  Adm'r,  188  S.  W.  78& 

m.  BEAKS  AND  METHODS  OF  BEO- 
ULATION. 

®=»58  (Ky.)  ConstitutionaUty  of  Ky.  St.  I  795. 
applying  to  trains  operated  within  the  state, 
cannot  De  questioned  on  the  ground  that  it  af- 
fects Interstate  commerce,  in  a  case  in  which 
its  application  affects  only  intrastate  business. 
— Louisville  &  N,  R.  Co.  v.  Commonwealth,  188 
S.  W,  394. 

^=>67  (Mo.)  A  canvasser,  after  locating  prob- 
able sales,  ordered  the  necessary  goods  from  a 
foreign  corporation,  guaranteeing  payment,  but 
not  naming  the  pro^>ective  buyers,  and,  upon 
receiving  the  goods,  completed  the  sales  with 
the  privilege  of  returning  refused  goods,  held  he 
was  not  exempt  from  license  taxation  because 
engaged  in  interstate  commerce  aa  the  corpora- 
tion's agent— City  of  Eil  Dorado  Springs  v. 
HighfiU,  188  S,  W.  68. 
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COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  MERCHANTS. 

See  Faoton. 

COMMISSIONS. 

See  Brokers. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

4s>l4  (Tenn.)  Courts  may  refuse  to  follow  a 
well-recognized  role  of  the  common  law  on  the 
ground  that  it  is  not  suited  to  the  genius  of  the 
state  or  is  opposed  to  public  policy. — Nortbcut 
V.  Church,  1^  S.  W.  220. 

COMMON  SCHOOLS. 

See  Schools  and  School  IMstrlcts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «=>272;    Partnership, 


COMPARATIVE  NEGLIGENCE. 

See  Negligence,  «=>97,  101. 

COMPENSATION. 

See  Brokers;  Clerks  of  Courts,  «s>18;  Emi- 
nent Domain,  45>119 ;  Kxecntors  and  Admin- 
istrators, «=9496,  601;  Schools  and  School 
Districts,   iS=>144;    Witnesses,  «=s>31. 

COMPETENCY. 

See  Evidence,  «=>498%,  646;  Jury,  «=>9&- 
106;   Witnesses,  «:94(>-190. 

COMPLAINT. 

See  Indictment  and  Informatioii. 

COMPROMISE  AND  SETTLEMENT. 

See  Payment;   Release. 

4s>6(4)  (Ky.)  A  controversy  about  a  will  to 
be  consideration  for  a  compromise  agreement 
must  be  one  about  which  the  parties  did,  and 
well-informed  lawyers  and  judges  might,  differ. 
—Simmon's  Ex'r  v.  Hunt.  188  S.  W.  495. 
^=38(1)  (Tenn.)  The  law  encourages  honest  ef- 
forts to  compromise  differences. — SiUiman  v.  In- 
ternational Life  Ins.  Co.,  188  S.  W.  278. 
«s>20(l)  (Tex.Civ.App.)  Where  injured  railroad 
employ^  signed  agreement  releasing  company 
from  all  liabilities  in  consideration  of  $1  and  its 
engaging  to  employ  him  for  one  day,  and  the 
company's  agreement  to  furnish  one  day|s  work 
rested  at  employe's  option,  he,  by  doing  the 
work  furnished  him,  accepted  the  proposition 
and  rendered  the  contract  executed.— Panhandle 
ft  S.  F.  Ry.  Co.  T.  Fitts,  188  S.  W.  528. 

COMPUTATION. 

See  Limitatl<m  of  Actions,  «=>60-127;  Time. 

CONCLUSION. 

See  Criminal  Law,  «=>448. 

CONCLUSIVENESS. 

See  Appeal  and  Error,  «s9662,  1008,  1009; 
Criminal  Law,  «=>1159;  Judgment,  «=>584- 
743. 


CONCURRENT  JURISDICTION. 

See  Courts,  «s»476. 

CONCURRENT  NEGLIGENCL 

See  Master  and  Servant,  is=>22e. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  «=9472,  484. 

CONDITIONS. 

See  Contracts,  «s»278,  327;  Deeds,  «s>144- 
168;  Evidence,  «=>444 ;  Fraud,  «=>34. 

CONFESSION. 

See  Criminal  Law,  «=»517-634. 

CONFLICT  OF  LAWS. 

See  Carriers,  <3=>46;  Damages,  «=»2;  Evidence, 
«3»101;  Master  and  Servant,  «=»250^ ;  Tel- 
egraplis  and  Telephones,  ^=»27. 

CONGRESS. 

See  Commerce,  4=»8. 

CONNECTING  CARRIER:S. 

See  Garriera,  «s>176-186. 

CONSENT. 

See  Assault  and  Battery,  «S96S. 

CONSIDERATION. 

See  BUIs  and  Notes,  <8=>352,  370,  493,  618; 
Compromise  and  Settlement,  9=>6 ;  Contracts, 
«ss>75,  88;  Evidence,  €=>419;  Fraudulent 
Conveyances,  ^=»96,  96,  SCO ;  Release,  $=»13, 
20;    Trusts,  <8=>81. 

CONSOLIDATION. 

See  Criminal  Law,  €=3619;  Schools  and  School 
Districta,  «=>33. 

CONSPIRACY. 

See  Evidence,  «=>258;  Homicide,  «s>248,  281, 
293,  340;   MonopoUes. 

X.  CTVIL    LTABIIiTTT. 

(A)  Aeta  Oonatltntlnir  Coaspiraor  and  U- 
ablUtr  Therefor. 

4=:>8  (Ky.)  Where  parties  conspire  to  injure  or 
destroy  another's  business,  ana  circulate  false 
and  damaging  reports  against  him,  or  commit 
acts  tending  to  accomplish  their  object,  the  ef- 
fect being  to  injure  or  destroy  the  business,  the 
parties  engaged  are  liable  for  the  damage. — 
I^ech  V.  Farmers'  Tobacco  Warehouse  Co.,  188 
S.  W.  886. 

Jmj  person,  or  persons,  have  the  right  to  sus- 
pend or  abandon  business  relations  with  anoth- 
er, whether  for  cause  or  caprice,  prejudice  or 
malice,  unless  pursuant  to  a  conspiracy  to  in- 
jure or  destroy  the  other's  business. — Id. 

Tobacco  buyers  bad  legal  right,  without  sub- 
jecting themselves  to  liability  for  conspiracy, 
to  agree  that  they  would  not  attend  sales  at 
a  tobacco  warehouse  if  a  person  offensive  to 
them  had  anything  to  do  with  such  sales  aa 
floor  manager  or  sales  leader,— Id. 
4sal4  (Ky.)  Parties  to  a  conspiracy  are  in- 
dividually and  jointly  liable  for  the  damages 
resulting. — Leech  y.  Farmers'  Tobacco  Ware- 
house Co.,  188  8.  W.  886. 
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(B)  Aetloaa. 

®s»t8  (Ky.)  In  action  by  tobacco  warehouse 
company  against  tobacco  buyers  for  conspiracy 
to  injure  its  business,  fact  tnat  warehouse  fail- 
ed to  malce  case  agaiast  buyers  did  not  deny  it 
right  to  recover  in  the  action  against  a  bu^er 
for  his  slanderous  utterances,  calculated  to  in- 
jure the  business. — Leech  v.  Farmers'  Tobacco 
Warehouse  Co..  188  S.  W.  886. 
$=»I9  (Ky.)  In  action  for  conspiracy  to  injure 
plaintiff's  business,  where  plaintiff,  by  amend- 
ment, charged  a  defendant  with  a  separate  and 
distinct  tort  done  by  him  as  part  of  the  con- 
spiracy, the  burden  of  proof  was  on  plaintiff 
to  prove  such  separate  tort. — McClintock  v.  Me- 
Clure,  188  S.  W.  867. 

€=>I9  (Ky.)  It  is  allowable  to  show  conspiracy 
to  injure  a  business  by  circumstances  of' various 
natures,  and  by  separate  incidents  and  isolated 
acts  and  utterances,  which,  wbrn  collected  and 
put  together,  are  sufficient  to  show  it.— Leech 
V.  Farmers'  Tobacco  Warehouse  Co.,  188  8.  W. 
886. 

A  wide  latitude  in  introduction  of  evidence, 
tending  to  establish  a  conspirncj'  to  injure  a 
business,  is  admisijible,  when  vanons  facts  and 
circumstances  developed  have  a  tendency  to 
show  the  conspiracy,  who  the  conspirators  are, 
and  their  evil  purpose. — Id. 

In  action  for  conspiracy  to  injure  business  of 
tobacco  warehouse  company,  evidence  held  to 
show  that  defendant  buyers  of  tobacco  ceased 
to  attend  sales  of  the  house  on  account  of 
tlieir  dislike  for  its  temporary  sales  leader,  and 
not  through  desire  to  destroy  or  injure  its  busi- 
ness.—Id. 

®=322  (Ky.)  In  action  for  conspiracy  to  injure 
plaintiff  in  business,  petition  being  amended  to 
charge  a  libel  against  a  defendant,  in  absence 
of  proof  to  support  charge  of  conspiracy,  there 
being  sufficient  evidence  to  support  libel  charge, 
submission  of  case,  as  to  defendant  charged 
with  libel,  and  its  dismissal  as  to  other  de- 
fendants, was  nroper.— McClintock  v.  McClure, 
188  S.  W.  867: 

n.  ORIMXirAI.    Bi:SPONSIBII.ITT. 
(B)  Proaee«tlan  and  Piuilaliment. 

®=»47  (Ky.)  In  prosecution  for  conspiring  to 
kill  deceased  and  for  aiding  and  abetting  the 
person  or  persons  who  killed  deceased,  evidence 
held  to  sustain  a  conviction. — Rucker  v.  Com- 
monwealth, 188  S.  W.  367. 
$=»48  (Ky.)  In  a  prosecution  for  conspiring  to 
kill  the  deceased,  and  for  aiding  and  abetting 
the  person  or  persons  who  killed  deceased,  evi- 
dence held  to  make  defendant's  conspiring  a 
question  for  the  jury.- Rucker  T.  Common- 
wealth, 188  S.  W.  367. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

See  Courts,  «=9231. 

For  validity  of  statutes  relating  to  particular 

subjects,  see  also  the  various  specific  topics. 
Enactment  and  validity  of  statutes  in  gen^l, 

see  Statutes,  «=»ll-64. 
Special  or  local  laws,  see  Statutes,  €=»77-93. 
Subjects  and  titles  of  statutes,  see  Statutes,  €=» 

107-125. 

n.  CONSTRVOTION.   OPERATION, 

Ain>  ENFORCEMENT  OF  OON- 

STITin^IONAI.  PROVISIONS. 

9s>l4  (Mo.)  The  meaning  apparent  on  the  face 
of  the  Constitution  is  controlling,  and  no  forced 
or  unnatural  construction  is  permissible. — State 
ex  rel.  IleimberKer  v.  Konrd  of  Curators  of 
University  of  Missouri,  ISS  S.  W.  128. 
«=»I5  (Tenn.)  Constitutions  must  be  construed 
as  a  whole,  and  no  part  should  be  given  a  con- 
struction which  is  repugnant 'to  expressed  au- 


thority contained  in  another  part^Patterson  T. 
Washington  County,  188  S.  W.  613. 
€=3 1 6  (Mo.)  Only  when  the  meaning  of  the 
Constitution  remains  in  doubt  after  ezaminatioii 
of  the  whole  instrument  may  a  court  turn  to 
extrinsic  facts  for  aid  in  interpretation. — State 
ex  rel.  Heimberger  v.  Board  of  Curators  of 
University  of  Missouri,  188  S.  W.  12& 

Resort  to  the  history  of  the  times,  constitn- 
tional  debates,  and  the  like  is  justified  only 
when  the  language  whose  meaning  is  sought  re- 
mains doubtful  after  it  bad  been  read  in  the 
light  of  the  whole  Constitution  of  which  it  is 
a  part.— Id. 

Even  when  relevant,  constitutional  debates 
are  not  the  most  trustworthy  aids  in  constitu- 
tional interpretation,  since  they  do  not  neces- 
sarily represent  the  views  of  the  majority  adopt- 
ing the  Constitution  but  not  hearing  the  de- 
bate.—Id. 

^=>20  (Mo.)  Practical  construction  of  a  consti- 
tutional provision  is  to  be  resorted  to  only  when 
its  language  is  doubtful  when  read  in  the  light 
of  the  whole  instrument. — State  ex  reL  Heim- 
berger V.  Board  of  Curators  of  University  of 
Missouri.  188  S.  W.  128. 

€=926  (Mo.)  The  Legislature  needs  no  specific 
constitutional  authorization  for  its  enactments. 
—State  ex  rel.  Heimberger  v.  Board  of  Curators 
of  University  of  Missouri,  188  S.  W.  128. 

All  legislative  authority  .not  denied  the  Gen- 
eral Assembly  by  the  Constitution  resides  in  it 
—Id. 

The  power  of  the  General  Assembly  to  legis- 
late is  limited  only  by  the  state  and  United 
States  Constitutions. — Id. 

The  right  of  the  legislature  to  legislate  is 
limited  only  by  the  express  terms  or  necessary 
implication  of  the  Constitution  and  a  limitation, 
not  even  mentioned  in  the  instrument,  cannot 
be  inferred  from  the  spirit  of  the  Constitution. 
—Id. 

&=>42  (Tenn.)  The  effect  of  a  successful  attack 
for  violation  of  Const,  art.  2,  S  17,  providing 
that  no  bill  shall  embrace  more  than  one  subject 
expressed  in  its  title,  being  to  render  the  entire 
act  void,  any  one  against  whom  such  act  is 
sought  to  be  enforced  may  attack  it  on  that 
ground.— State  v.  Cumberland  Clnb,  188  S.  W. 
583. 

®=»46(1)  (Mo.)  Whether  the  attempt  of  a  stat- 
ute to  replace  a  constitutional  limitation  of 
county  indebtedness  which  has  been  removed  by 
constitutional  amendment  is  valid  cannot  be 
determined  in  a  proceeding,  questioning  the  va- 
lidity of  bonds  authorized  to  an  amount  below 
such  limitatiou. — State  ex  rel.  St.  Louis  County 
V.  Gordon,  188  S.  W.  160. 
9=348  (Mo.)  To  establish  the  unconstitutional- 
ity of  a  statute,  it  mnst  be  shown  beyond  rea- 
sonable doubt  that  it  is  not  susceptible  of  any 
reasonable  interpretation  consistent  with  the 
Constitution.— State  ex  rel.  Heimberger  v.  Board 
of  Curators  of  University  of  Missouri,  188  S. 
W.  128. 

«s»48  (Tenn.)  Priv.  Acts  1911.  c.  49,  if  1-7, 
enacted  to  prevent  live  stock  from  running  at 
large  in  certain  counties  being  within  the  police 
power,  was  within  the  rule  that,  if  any  state 
of  facts  can  be  reasonably  conceived  that  will 
sustain  such  a  classification,  it  will  be  assumed 
to  have  existed  when  it  was  enacted. — Thomas 
V.  State,  188  S.  W.  617. 

m.  DISTRIBTTTION  OF  GOVERN- 

MENTAX  POWERS  AND 

FUNCTIONS. 

(B)   Jndlctal  Povrem  and  Pnnctlons. 

«=»68(1)    (Tex.)    Where   the  mode   of   making 

nominations  is  prescribed  by  statute,  the  ques- 
tion whether  a  given  nomination  is  proper  is  a 
judicial,  and  not  a  political,  one. — Giunore  v. 
Waples,   388  S.  W.  1037. 

Where  the  state  democratic  executive  com- 
mittee was  proceeding  to  make  a  nomination  ia 
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■riolatton  of  Rev.  St  1911,  art.  8173,  to  the 
injury  of  plaintiff,  the  matter  is  one  of  which 
the  courts  will  take  cognizance;  legal,  and  not 
merely  political,  rights  being  involved. — Id. 
^=S370(3)  (Ky.)  The  court  is  concerned  only 
■with  interpretation,  and  not  with  wisdom  of 
statute  in  construction. — Commonwealth  y.  Car- 
Bon,  188  S.  W.  872. 

®=370(3)  (Mo.)  Courts  can  inquire  into  the  mo- 
tives of  legislation  only  to  aid  in  the  interpre- 
tation of  tile  language  used  when  ambiguous. — 
Albers  v.  City  of  St.  Louis.  188  S.  W.  83. 
€=370(3)  (Mo.)  Courts  are  not  concerned  with 
the  policy,  wisdom,  or  even  the  justice  of  a  con- 
Btitutional  provision  not  conflicting  with  the 
federal  Constitution.— State  ex  reL  Heimberger 
V.  Board  of  Curators  of  l-'niversity  of  Missouri, 
188  S.  W.  128. 

V.  FERSONAi.  onm:.  and  poi.iti- 

.     OAL  BIGHTS. 

<&=>83(3)  (Tenn.)  Acts  1915,  c.  125,  penalizing 
the  offense  of  willfully  and  without  cause  neg- 
lecting and  failing  to  provide  for  one's  wife, 
is  not  violative  of  Const,  art.  1,  J  18,  provid- 
ing that  the  Liegislature  shall  pass  no  law  au- 
thorizing imprisonment  for  debt  in  civil  cases. — 
State  V.  Latham,  188  S.  W.  534. 

IX.  PBIVII.EaXS  OB  IMMUNITIES. 
AND   CI.ASS  I.EOISI.ATION. 

«=>205(3)  (Tenn.)  Pub.  Acts  1915,  c.  101,  I  4, 
imposing  tax  on  shoe-shining  parlors,  while 
exempting  barbers  held  not  violative  of  Const, 
art.  11,  i  8,  prohibiting  granting  of  privileges  to 
individuals.— Barlin  v.  Knox  County,  188  S.  W. 
795. 

$==>208(4)  (Tenn.)  Acts  1907,  c.  254,  authoriz- 
ing any  railroad  company,  now  or  hereafter 
owning  or  operating  a  railroad,  to  condemn  for 
reservoir  purposes,  etc.,  does  not  violate  Const 
art.  11,  {  8,  or  Const.  U.  8.  Amend.  14,  §  1, 
prohibiting  class  legislation,  although  it  does 
not  confer  the  same  right  Upon  new  railroad 
companies  not  yet  owning  or  operating  a  rail- 
road.—Lea  V.  Louisville  &  N.  E.  Co.,  188  S.  W. 
215. 

«=208(5)  (Tenn.)  Priv.  Acts  1911,  c.  49,  §§  1, 
6,  enacted  to  prevent  stock  from  running  at  large 
in  counties  having  a  population  of  not  less  than 
13,500  and  not  more  than  15,000,  according 
to  federal  census  of  1910,  held  not  unconstitu- 
tional as  partial  or  class  legislation.— Thomas  v. 
State,  188  S.  W.  617. 

«=>208(14)  (Mo.)  Laws  1907,  p.  411  (Rev.  St. 
1909,  §  10520  et  acq.),  providing  for  bonds  for 
countv  roads,  is  not  unconstitutional  or  invalid 
as  class  legislation  because  discriminating 
agninst  owners  of  urban  property. — State  ex  rel. 
St.  Louis  County  v.  Gordon,  188  S.  W.  160. 

X.  EQUAI.  PBOTEOTION  OF  I.AWS. 

«=234  (Mo.)  Laws  1907.  p.  411  (Rev.  Sfc  1909, 
{  10520  et  seq.),  is  not  violative  of  Const.  U.  S. 
Amend.  14,  |  1,  providing  for  equal  protection 
of  the  law. — State  ex  rel.  St.  Louis  County  t. 
Gordon,  188  S.  W.  160. 

XI.  DUE  PBOCESS  OF  ULW. 

4=»25l  (Mo.)  Const.  17.  S.  Amend.  5,  has  sole 
reference  to  acts  of  Congress,  and  is  not  an 
inhibition  against  the  right  of  the  states  to  pass 
laws.— State  ex  rel.  St.  Louis  County  v.  Gordon, 
188  S.  W.  160. 

«e=5>287  (Tenn.)  Pub.  Acts  1915,  c.  101,  S  4, 
imposing  a  privilege  tax  on  shoe-shining  par- 
lors, and  exempting  barber  shops,  held  not  vio- 
lative of  Const,  art.  1,  §  8,  relating  to  due  pro- 
cess of  law.— Barlin  v.  Knox  County,  188  S.  W. 
795. 

«='289  (Tex.Civ.App.)  Houston  City  Charter, 
art.  4a,  defining  improvements,  section  5,  provid- 
ing for  a  petition  for  improvements,  section  7, 


providing  for  a  hearing,  and  section  8,  provid- 
ing that  within  ten  days  after  the  close  of  snch 
hearing  a  contest  may  be  instituted,  by  any  per- 
son, due  process  of  law  is  provided,  and  one  who- 
fails  to  sue  within  ten  days  cannot  avoid  the 
assessment.- Jones  v.  City  of  Houston,  188  S. 
W.  688.  ^ 

«=>29l  (Mo.)  Laws  1907,  p.  411  (Rev.  St  1909, 
{  10520  et  seq.),  is  not  violative  of  Const.  U.  S. 
Amend.  14,  §  1,  as  wanting  in  due  process  of 
law  because  proceeds  of  tax  levied  on  cities  is 
used  on  roads  in  county  outside  city  limit. — 
State  ex  rel.  St.  Louis  County  v.  Gordon,  188 
S.  W.  160. 

<»=»294  (Tenn.)  Acts  1903,  c.  177,  and  Priv. 
Acts  1911,  c.  122,  prohibiting  persons  from 
permitting  hogs,  sheep,  and  goats  to  run  at 
large  in  a  certain  county,  is  not  an  unreason- 
able classification  in  contravention  of  Const,  art. 
1,  §  8,  or  the  due  process  clause  of  the  federal 
Constitution  (Const.  Amend.  5).— Sullivan  v. 
State,  188  S.  W.  1153. 

CONSTRUCTION. 

See  Bills  and  Notes,  «=»129;  Carriers,  «=» 
66%;  Chattel  Mortgages,  «=5>117;  Constitu- 
tional Law,  ®=>14-48;  Contracts,  ®=»143- 
201;  Criminal  Law,  €=822  ;  Deeds,  «=>118- 
168;  Exchange  of  Property,  ®=>4;  Indemni- 
ty, «3»9;  Insurance,  «s>146,  163;  Mines  and 
Minerals,  ®=>74;  Municipal  Corporations, 
®=5>58;  Pleading;  <&=>34;  Release,  e=>35; 
Sales,  <g=»54;  Statutes,  <g=»181-226;  Trial, 
€=>286,  296;  Trusts,  <g=135-154;  Vendor 
and  Purchaser,  «=>54-78;  Wills,  «=3486- 
866. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  <e=100. 

CONTEMPT. 

See  Criminal  Law,  ^=998;   Divorce,  <8=>269. 

in.  PUNISHMENT. 

<3=72  (Ark.)  Const,  art.  2,  i  0.  prohibiting 
cruel  and  unusual  punishments  applies  to  con- 
tempts, and  the  court  cannot,  for  contempt, 
sentence  accused  to  solitary  confinement,  no 
provision  for  which  is  made  by  law,  so  that  it 
18  unusual.— Williams  v.  State,  188  S.  W.  826. 

CONTEST. 

See  Elections,  <&s>164,  265,  294. 

CONTINUANCE. 

See  Criminal  Law,  «=3590-614.    • 

®=»25  (Tex.Civ.App.)  The  refusal  of  a  continu- 
ance for  absent  witness  who  would  testify  that 
plaintiff's  condition  was  due  to  injury  received 
prior  to  entering  defendant's  employ  held  not 
error,  where  defendant's  witnesses  testified  that 
plaintiff  was  suffering  from  no  injury,  and  that 
at  the  time  he  entered  defendant's  employ  a 
thorough  physical  examination  disclosed  no  in- 
jury.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Cornelius,  188  S.  W.  34. 

®=>26(3)  (Tex.Civ.App.)  A  continuance  on  ac- 
count of  the  absence  of  a  witness  will  bo  denied 
when  no  process  had  been  issued  for  the  wit- 
ness, no  effort  was  made  to  secure  bis  testi- 
mony, and  defendant  who  was  applying  for  the 
continuance  declined  offer  of  privilege  of  using 
the  testimony  of  the  witness  taken  on  a  former 
trial.— San  Antonio,  U.  &  6.  R.  Co.  v.  Hagen, 
188  S.  W.  954. 

€=>34  (Tex.Civ.App.)  The  mere  admission  that 
an  absent  witness  would,  if  present,  testify  to 
the  facts  set  out  in  an  application  for  a  continu- 
ance is  no  sufficient  reason  for  refusing  a  con- 
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tinuance.— Missouri,  K.  &  T.  By.  C!o.  of  Texan 
V.  Cornelius,  188  S.  W.  34. 

CONTRACTS. 

See  Alteration  o{  Instruments;  Appeal  and 
Error,  $=31052;  Assignmnnts;  Bailnacnt; 
Bills  and  Notes;  Brokers,  <S=60.  63;  Build- 
ing and  Loan  Associations,  ©=538 ;  Cancella- 
tion of  Instninicnts ;  Carriers,  <g=346-69, 
218;  Chattel  Mortpages ;  Compromise  and 
Settlement;  Corporations,  ®=>116;  Counties, 
4=>114;  Damages,  (S=»121.  123;  Evidence, 
«=s>397-460;  Exchange  of  Property;  Frauds, 
Statute  of;  Guaranty;  Ilusliand  and  Wife, 
«S=»87,  205;  Indemnity;  Infants,  <©=352.  .^>8 ; 
Insurance;  Interest;  Judgment,  <©=593; 
Landlord  and  Tenant;  Lions ;  Limitation  of 
Actions,  $=360,  127 ;  Livery  Stable  and  Ga- 
rage Keepers,  $s36;  Logs  and  Logging,  $=» 
8,  8;    Mechanics'  Liens;    Mortgages;    Munici- 

§al  Corporations.  $=>243,  360 ;  Novation ; 
'a^ment;  Physicians  and  Surgeons,  $=>13; 
Pnncipal  and  Agent,  $s»155;  Principal  and 
Surety;  Reformation  of  Instruments;  Re- 
lease; Sales;  Schools  and  School  Districts, 
«=3l32,  135;  Specific  Performance;  Subro- 
gation; Usury,  $=>114;  Vendor  and  Pur- 
chaser;   Warehousemen;    Wills,  $=»58. 

I.   REQUISITES   AICD   TAI.IDITT. 
(A)   Nstare   and    Baaentiala  In  General. 

<S=>4  (Ky.)  Despite  Ky.  St.  {  2178,  no  special 
form  of  contract  is  necessary  to  lay  basis  for 
recovery  for  furnishing  board  and  lodging,  and, 
if  each  party  contemplated  that  the  one  receiv- 
ing it  was  to  pay,  a  promise  is  raised  to  pay 
whatever  it  is  reasonably  worth. — Evans'  Adm'r 
v.  McVey,  188  S.  W.  1075. 
«=»9(1)  (Mo.)  A  contract  to  furnish  168,000 
ties,  more  or  le^s,  and  switch  ties  and  poles 
sufficient  for  the  construction  of  a  described 
electric  railroad  held  not  void  for  indefiniteness. 
—Browning  v.  North  Missouri  Cent.  Ry.  Co., 
188  S.  W.  143. 

$=»I0(4)  (Tex.Civ.App.)  Contract,  whereby  de- 
fendant agreed  to  furnish  gravel  to  plaintiff's 
order,  not  to  exceed  15  oars  a  day,  made  when 
defendant  knew  plaintiff's  customers,  and  that 
they  would  probably  require  15  cars  per  day,  held 
not  void  for  want  of  mutuality.— Grand  Prairie 
Gravel  Co.  v.  Joe  B.  Wills  Co.,  188  S.  W.  680. 

(D)  Conalderatlon. 

$=>75(2)  (Tex.Civ.App.)  Agreement  by  lessor  to 
accept  sum  less  than  face  of  rent  notes  in  con- 
sideration of  lessee's  surrendering  possession  at 
fixed  time  is  unenforceable,  where  by  terms  of 
lease,  lessee  was  bound  to  surrender  posses- 
sion at  that  time. — Boerger  v.  Yandegrift,  188 
S.  W.  948. 

«=»88  (Tex.Clv.App.)  By  direct  provision  of 
Rev.  St,  art  7093,  a  written  contract  Imports 
consideration  in  the  same  manner  and  as  fully 
as  sealed  instruments.— Panhandle  &  S.  F.  Hy. 
Co.  V.  Fitu,  188  S.  W.  528. 

Where  a  written  contract  does  not  show  upon 
its  face  a  -nant  of  consideration,  it  is  admissi- 
ble in  evidence,  without  proof  aliunde  of  a  con- 
sideration.—Id. 

(B)   VaUdltr  o<  Aaaent. 

$=»99(3)  (Ky.)  Evidence  to  cancel  a  written  ob- 
ligation or  alter  or  vary  its  terms  for  fraud 
or  mistake  must  be  strong  and  convincing. — 
Bowling  V.  Bowling,  188  S.  W.  1070. 

(F)    Lecralltr  of  Object  and  of  Conaldera> 
tlon. 

®=»I37(1)  (Tex.Civ.App.)  If  any  part  of  con- 
sideration in  a  contract  is  illegal  and  not  sever- 
able, the  whole  consideration  is  void,  whethei 
the  illegality  arises  from  statute  or  common 
law.— Prudential  Life  Ins.  Co.  of  Texas  v. 
Pearson,  188  S.  W.  513. 


n.   OONSTR1TOTION    AlfD    OPEBA. 

TIOM. 

(A)  General  Rnlea  of  Conatraetton. 

$=9 1 43  (Mo.)  If  a  contract  is  fairly  suscepti- 
ble of  two  constructions,  one  making  it  legal  and 
the  other  illegal,  the  validating  construction  is 
adopted. — National  Bank  of  Commerce  of  Kan- 
sas City,  Mo.,  V.  Flanagan  Mills  &  Elevator  Co., 
188  S.  W.  117. 

<=s»l64  (Mo.)  Several  written  instruments  per- 
taining to  the  same  subject-matter  may  l>e  con- 
strued together. — National  Bank  of  Commerce 
of  Kansas  City,  Mo.,  v.  Flanagan  Mills  &  Ele- 
vator Co..  188  S.  W.  117. 

«=»I76(6)  (Ark.)  Where  letters  constituted  the 
contract  between  the  parties,  the  court  should 
construe  it  and  declare  its  terms  to  the  jury.— 
Radford  &  Guise  t.  Practical  Premium  Co.,  188 
S.  W.  662. 

(B)  Partlea. 

«s>l86(l)  (Mo.)  Where  plaintiff  tentracted  to 
buy  poles  to  resell  to  defendant  and  contract 
with  third  party  was  conditioned  on  defendant's 
furnishing  bond  for  payment  of  purchase  price, 
plaintiff  cannot,  as  against  third  party,  waive 
such  condition.— Browning  v.  North  Missouri 
Cent  Ry.  C!o.,  188  S.  W.  143. 

(C)   Snbjeet-Matter. 

®=>20l  (Ark.)  Under  contract  to  bum  brick  at 
specified  cost  for  demonstration,  defendant  held 
bound  to  bum  merchantable  brick  whether  coat 
was  more  or  less  than  that  specified,  though 
plaintiff  was  not  to  pay  anless  such  cost  could 
be  demonstrated. — Luce  v.  Arkansas  Brick  & 
Mfg.  Co.,  188  S.  W.  666. 

▼.  FEBFORMAKCE   OR  BREACH. 

$=>278(1)  (Mo.)  The  undertakings  of  parties  to 
a  contract  are  mutual  and  dependent  and  be- 
fore one  can  recover  for  breach,  of  the  other 
party,  he  must  show  performance,  or  offer  to 
perform  on  his  part  and,  to  establish  this,  his 
readiness  and  ability  to  perform  at  the  appoint- 
ed time  and  place.— Browning  v.  North  Missouri 
Cent.  Ry.  Co.,  188  S.  W.  143. 

Where  plaintiff  sued  for  defendant's  breach  of 
contract  to  purchase  ties  and  poles,  there  can  be 
no  recovery  where  plaintiff  established  his  abil- 
ity to  furnish  poles  and  tics  only  by  unilateral 
contract  for  the  purchase  of  ties  and  conditional 
contract  for  the  purchase  of  poles,  which  con- 
dition lias  not  beien  fulfilled.— Id. 
«=>278(1)  (Tex.Civ.App.)  Where  plaintiff,  de- 
fendants' remote  grantor,  entered  into  contract 
to  perfect  title  to  portion  of  land  conveyed,  held, 
that  where  contract  recited  defects,  and  there 
was  no  compliance,  assignment  complaining  that 
defendants  could  not  retain  title  to  the  land, 
having  l>een  granted  a  deduction  of  purchase 
price  for  defects,  cannot  be  sustained. — Rolierta 
V.  Atwood,  188  8.  W.  1014. 
®=>300(3)  (Mo.App.)  Damages  cannot  be  recov- 
ered of  a  contractor  for  not  putting  in  fixtures 
in  the  time  stipulated,  where  the  delay  is  caused 
by  failure  to  have  the  building  ready  for  his 
work.- Blumer  v.  Loevenhart  188  S.  W.  113L 
$=3322(2)  (Ark.)  In  suit  for  breach  of  contract 
to  bum  brick  at  certain  cost  per  thousand,  wit- 
ness for  plaintiff  held  properly  allowed  to  state 
that  partner  in  defendant's  firm  told  him  that 
unless  coal  was  put  in  them  it  could  not  be 
done. — Luce  v.  Arkansas  Brick  &  Mfg.  Co.,  188 
S.  W.  560. 

In  suit  for  breach  of  contract  to  burn  brlA, 
claiming  damages  for  negligent  performance, 
testimony  of  plaintiff's  witness  that  2,100  de- 
grees of  heat  would  have  burned  the  brick,  held 
relevant  on  issue  of  negligence, — Id. 

VI.   ACTIONS  FOR  BBEACH. 

$=9327(1)  (Tex.Civ.App.)  In  action  on  contract 
to  perfect  title  to  land,  where  approval  by  de- 
fendants' attorneys  was  a  condition  precedent 
no  recovery  can  be  had  where  there  waa  no  such 
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approval;  tbe  attorneys  not  acting  in  bad 
faith.— Roberts  v.  Atwood,  188  S.  W,  1014. 
€=»346(8)  (Ark.)  Under  issues  joined  in  suit  for 
breach  of  contract  to  burn  brick  at  certain  cost 
per  thousand,  held,  that  it  was  competent  for 
plaintiff  to  show  whether  it  had  complied  with 
Its  contract. — Luce  v.  Arkansas  Brick  &  Mfg. 
Co.,  188  S.  W.  666. 

«=»350(1)  (Ark.)  In  suit  for  breach  of  defend- 
ant's contract  and  for  its  negligent  perform- 
ance thereof,  to  plaintiff's  damage,  evidence  held 
to  support  verdict  for  plaintiff. — Luce  v.  Arkan- 
sas Brick  &  Mfg.  Co.,  188  S.  W.  566. 
$s>352(l)  (Ky.)  In  action  against  railroad  for 
breach  of  contract  giving  right  to  remove  earth 
and  stone  from  plaintiffs'  land,  where  place 
from  which  they  were  removed  was  covered  by 
tbe  contract,  and  the  road  had  no  other  au- 
thority, it  win  be  conclusively  presumed  they 
were  removed  under  the  contract,  and  ques- 
tion will  not  be  submitted  to  jury. — Sandy  Val- 
ley &  E.  By,  Co.  V.  Hughes,  188  S.  W.  894. 

CONTRADICTION. 

See  Witnesses,  «=3>379,  406. 

CONTRIBUTION. 

^so5  (Ky.)  Bridge  company,  suffering  verdict 
In  action  for  injuring  a  boy  while  stealing  a 
ride  on  defendant's  train,  upon  instructions  re- 
quiring jury  to  find  concurring  negligence  of  it 
and  of  the  railroad,  after  payment  of  judgment, 
could  not  recover  from  the  railroad,  a  Joint  tort- 
feasor.—Illinois  Cent.  R.  Co.  v.  Louisville  Bridge 
Ooy  188  S.  W.  476. 

Under  an  exception  to  the  rule  that  there  can 
be  no  contribution  between  Joint  tort-feasors, 
a  city  compelled  to  respond  in  damages  for  de- 
fects or  obstructions  in  its  streets,  may  recover 
from  the  person  causing  the  defect  or  obstruc- 
tion tlierein. — Id. 

<8=>5  (Mo.)  Rev.  St.  Ifi09,  S  5431,  providing 
that  defendants  in  a  judgment  founded  on  an  ac- 
tion for  tort  shall  be  subject  to  contribution 
and  all  other  consequences  as  defendants  in  a 
judgment  in  an  action  founded  on  contract,  ap- 
plies to  negligent  omissions  of  tort-feasors  which 
concur  in  causing  injury. — Kinloch  Telephone 
Co.  v.  City  of  St.  Louis,  188  S.  W.  182. 

Telephone  company,  as  between  it  and  city, 
held  primarily  liable  for  injuries  to  pedestrian 
who  fell  into  depres3ion  abont  telephone  pole, 
so  that  the  company,  having  paid  the  injured 
person's  judgment  against  it  end  the  dty,  could 
not  have  contribution  from  the  latter. — Id. 

Where  a  telephone  company  and  a  city,  sued 
jointly  by  a  party  who  fell  into  a  depression 
about  a  telephone  pole  in  the  city's  street, 
agreed  to  make  a  joint  defense  and  combine 
their  forces,  such  agreement  contemplated  only 
a  common  defense  to  the  suit,  and  was  not  in- 
tended to  affect  the  rights  of  the  parties  as  to 
contribution. — Id. 

€=96  (Ark.)  Where  plaintiffs  paid  notes  upon 
which  defendants  were  jointly  liable,  defend- 
ants were  liable  to  them  for  their  pro  rata 
share.— Harrison  v.  Walker,  188  S.  W.  17. 
^=39(6)  (Ark.)  In  an  action  between  joint  mak- 
ers of  notes,  for  contribution,  possession  of  the 
notes  by  plaintiffs  was  prima  facie  evidence 
that  they  had  paid  the  notes. — ^Harrison  t. 
Walker,  188  S.  W.  17. 

In  an  action  between  joint  makers  of  notes, 
for  contribution,  tbe  fact  that  the  indorsements 
of  credits  on  the  notes  were  in  the  names  of 
the  defendants  did  not  tend  to  controvert  posi- 
tive testimony  on  the  part  of  plaintiffs  that 
they  paid  the  notes  in  full.— Id. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  «=983-101. 


CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Chattel  Mortgages;  Deeds;  Fraudulent 
Conveyances;  Husband  and  Wife,  9=>14,  47, 
48,  119,  193;  Mines  and  Minerals,  <S=»56; 
Mortgages. 

CONVICTS. 

See  Pardon;    Witnesses,  ^=321. 

CORPORATIONS. 

See  Banks  and  Banking;  Building  and  Loan 
Associations;  Carriers;  Evidence,  ®=»158, 
244;  Insurance;  Mandamus,  9=3154;  Mu- 
nicipal Corporations;  Principal  and  Surety, 
€s»5'7;  Quo  Warranto;  Railroads,  €=»lll; 
Telegraphs  and  Telephones. 

X.  mOORFORATIOlf  AND  ORGAN. 
IZATION. 

9=>2  (Ark.)  A  so-called  stock  company  com- 
posed of  members  of  a  former  partnership  and 
others,  not  incorporated,  but  organized  under  a 
scheme  known  as  the  Massachusetts  Trust,  was 
not  a  corporation. — Baker-McGrew  Co.  v.  Union 
.Seed  &  Fertilizer  Co.,  188  S.  W.  571. 
®=>28(2)  (Mo.)  Where  parties  attempted  to 
organize  a  company,  there  being  a  statute  per- 
mitting it  to  be  organized,  by  user  of  the  pow- 
ers it  assumed,  and  by  its  taking  part  of  the 
necessary  steps  to  organize  as  a  corporation, 
it  became  such  de  facto,  though  not  de  jure, 
on  account  of  the  lack  of  a  charter. — Meramec 
Spring  Park  Co.  t.  Qibson,  188  S.  W.  179. 

IV.   OAPITAI.,  STOCK,  AND  DIVI- 
DENDS. 

(B)   8iibaorlp«loB  to  Stoelc. 

$s»80(12)  (Tex.CSv.App.)  A  concealment  and 
misrepresentation  by  promoter  of  corporation  to 
induce  plaintiff  to  purchase  its  stock  held  to 
warrant  rescission  of  contract. — Peerless  Fire 
Ins.  Co.  T.  Reveire,  188  S.  W.  254. 

(C)   lM««  of  CertlKostes. 

€=999(1)  (Tex.Civ.App.)  Corporation,  empower- 
ed to  issue  stock  only  for  money,  labor,  or  prop- 
erty received,  liaving  Illegally  accepted  note  and 
trust  deed  for  stock,  cannot  defeat  the  maker's 
suit  for  cancellation  on  the  ground  that  the 
transaction  was  a  loan. — Prudential  Life  Ins. 
Co.  of  Texas  v.  Pearson,  188  S.  W.  613. 

Ciorporation,  empowered  to  issue  stock  only 
for  money,  labor,  or  property  received,  having 
illegally  accepted  note  and  trust  deed  for  stock, 
cannot  defeat  the  maker's  suit  for  cancellation 
on  the  ground  that  the  company  is  an  innocent 
purchaser. — Id. 

(8=999(2)  (Tex.Civ.App.)  A  note  secured  by 
trust  deed  is  neither  money  paid  nor  property 
actually  received  within  Const,  art.  12,  i  6, 
providing  that  no  corporation  shall  issue  stock 
except  for  money  paid,  labor  done,  or  property 
actually  received.— Prudential  Ijfe  Ins.  Go.  of 
Texas  y.  Pearson,  188  S.  W.  513. 
<e=>l06  (Tex.Civ.App.)  A  corporation  is  par- 
ticularly charged  with  knowledge  of  its  pow- 
ers, in  view  of  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  arts.  1146,  1147,  as  to  forfeiture  of  char- 
ter for  illegal  issuance  of  stock,  and  cannot  de- 
feat a  subscriber's  action  to  cancel  a  note  and 
trust  deed  given  for  stock,  which  it  was  Illegal 
for  the  corporation  to  accept,  on  the  ground 
that  the  plaintiff  was  in  pan  delicto  with  it. — 
Prudential  Life  Ins.  Co.  of  Texas  v.  Pearson, 
188  S.  W.  513. 

(D)  Transfer  of  Shares. 

€=»>  12  (Ky.)  ThnuKh  neither  in  form  nor  char- 
acter  is   a   certificate   of   corporate   stock   ne- 
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^otiable  paper,  it  nearly  approximates  it  where 
indorsed  in  blank  by  the  owner  with  power 
to  transfer  to  any  one  who  may  obtain  pos- 
session as  holder.— Will's  Adm'r  v.  George 
Wiedemann  Brewing  Co.,  188  S.  W.  T78. 

4s>ll6  (Ky.)  In  an  action  for  deceit  to  recov- 
er price  of  stock  purchased,  where  plaintiff's 
evidence  fails  to  show  that  he  relied  on  alleged 
false  representations,  and  that  they  constituted 
a  material  inducement  to  purchase  of  the  stock, 
he  could  not  recover. — Hothnan  t.  Friedman, 
188  S.  W.  408. 

^=s>l27  (Ky.)  Corporation  held  entitled  to  bond 
inc'emuifying  it  against  loss  in  case  stock  cer- 
tificates came  to  light  before  it  could  be  re- 
quired to  issue  new  certificates  to  administrator 
of  owner  who  bad  pledged  them  as  collateral 
with  a  bank,  indorsed  with  a  blank  power  of 
attorney,  the  bank  ha  vine  lost  them  or  they 
having  been  stolen. — Wills  Adm'r  v.  George 
Wiedemann  Brewing  Co.,  188  S.  W.  77a 

^s>l3l  (Tez.Civ.App.)  In  the  absence  of  stat- 
ute or  corporation  by-law,  assignee  of  stock  is 
entitled  to  have  it  transferred  on  the  books,  al- 
though the  corporation  hag  a  lien  for  debt,  such 
transfer  subject,  however,  to  the  lien. — Slilner 
V.  Brewer-Monaghan  Mercantile  Co.,  188  S.  W. 
49. 

^>I33  (Tex.Civ.App.)  Where  the  answer  spe- 
cially pleads  lien  on  stock  as  defense  to  action 
for  damages  for  refusal  to  transfer  it  on  the 
corporation  books,  no  affirmative  relief  fore- 
closing the  lien  can  be  awarded.;— Milner  v. 
Brewer-Monaghan  Mercantile  Co.,  188  S.  W. 
49. 

(B)  Intcreat,    DlT-Idenda,    jutd    Hevr    Stoelc. 

€=»I55(4)  (Tenn.)  Where  corporate  directors 
declared  a  dividend  to  be  paid  on  order  of  board, 
held,  that  the  declaration  segregated  the  amount 
from  the  corporation's  assets,  so  that  dividend 
did  not  pass  as  an  incident  to  stock  certificates 
transferred  before  the  order  of  the  board  for 
payment. — Wnllin  v.  Johnson  City  Lumber  & 
Mfg.  Co.,  188  S.  W.  577. 

V.  MEMBERS   AND   BTOCKHOIiDERS, 

(D)  Uabllity  (or  Corporate  Debts  and 
Acts. 

«=>2IS  (Tenn.)  The  stockholder's  liability  for 
assessments  arises  out  of  statute,  which  becomes 
binding  on  him  through  bis  subscription,  by 
which  he  agrees  by  implication  that  he  will  pay 
when  the  conditions  of  his  liability  for  a  specific 
amount  are  lawfully  made  to  appear.— Van  Tuyl 
V.  Carpenter,  188  S.  W.  234. 

^=>2I7  (Tenn.)  The  power  of  representation  by 
a  corporation  of  its  stockholders  which  nnay,  by 
mere  failure  to  exercise  it,  estop  the  stockholders 
to  deny  liability  for  an  arbitrary  assessment  of 
the  full  value  of  their  stock  ought  to  be  conferred 
in  unmistakable  terms  of  the  statute  itself,  and 
will  not  be  conferred  by  construction. — Van  Tnyl 
y.  Carpenter.  188  S.  '^.  234. 

A  statutory  amendment  of  another  state, 
adopted  after  making  of  contract  of  subscription 
to  corporation  stock,  and  even  after  bill  to  en- 
force assessment  on  such  stock,  cannot  apply  to 
the  case  so  brought  or  the  contract  involved 
therein,  even  under  the  rule  of  comity.— Id. 

VI.   OFFICERS   ANS   AGENTS. 

(C)  RlKbta,  Duties,   and    lilablllti^s   as   to 

Corporation  and   Its   Members. 

4s>3l6(l)  (Tex.Civ.App.)  A  director  of  a  cor^ 
poration  cannot  contract  with  it,  or  have  any 
interest  in  a  contract  between  it  and  a  third  per- 
son, and  such  contract  is  fraudulent  and  unen- 
forceable.—Peerless  Fire  Ins.  Co,  v.  Reveire,  188 
S.  W.  254.  I 


VH.   OORFOKATE  POWERS  ANB 
LIABIX.ITI£S. 

(A)  Extent  and  Bscreise  of  Povrera  !■ 
General. 

®:s>374  (Tex.Civ.App.)  A  corporation  for  "man. 
ufacture  of  cotton  seed  oil  and  cotton  seed 
products  and  the  ginning  of  cotton,  with  pow- 
er to  purchase,  or  construct  and  maintain  mills 
and  gins  for  such  purpose,  and  with  power  to 
purchase  such  gooas,  wares,  and  merchandisa 
used  for  such  business,"  cannot  buy  and  sell 
baled  cotton  for  speculation. — Planters'  Cotton 
Oil  Co.  T.  Guaranty  State  Bank  of  Mertens, 
188  S.  W.  38. 

Implied  or  incidental  powers  of  a  private  cor- 
poration include  those  usually  and  customarily 
attending  the  business  for  which  it  is  organixed, 
and  those  necessary  to  enable  it  to  fully  per- 
form the  undertaking  designated  in  the  char- 
ter.—Id. 

Although  by  buying  and  selling  baled  seeded 
cotton,  a  corporation  might  benefit  by  enlarg- 
ing the  local  cotton  market,  such  is  not  an  im- 
plied  power  of  a  corporation  organized  to  man- 
ufacture cotton  seed  products,— Id. 

Under  Rev.  Civ.  St.  art.  1164,  as  to  corpora- 
tion assets,  a  corporation  for  manufacture  of 
cotton  seed  products  cannot  speculate  in  cotton. 
— Id. 

(B)  Representation  of  Corporation  by  Ot» 
fleers  and  Aarents. 

<S=>399(6)  (Ark.)  The  corporation  president,  res- 
ident in  the  county  and  in  charge  of  corporation 
aflairs  therein,  has  the  apparent,  if  not  real,  au- 
thority to  bind  the  corporation  to  repay  money 
paid  by  another  for  taxes  on  the  corporation 
land.— Belledair  Planting  Co.  y.  HaU,  188  S.  W. 
574. 

9:^404(1)  (Ky.)  President  and  general  manager 
of  corporation  engaged  in  mining  and  selling 
coal,  in  absence  of  any  limitation  on  their  au- 
thority, have  power  to  assign  an  ordinary  open 
account  to  a  creditor  of  the  corporation. — Ken- 
tucky Consumers'  Oil  Co.  y.  Continental  Fuel 
Co.,  188  S.  W.  855. 

€=>4II  (Mo.)  Defendant  corporation  ;ic(d  not 
liable  for  amount  of  draft  delivered  to  its  presi- 
dent as  a  guaranty  of  plaintiffs  good  faith  and 
ability  to  carry  out  contract,  Uie  contract  pro- 
viding for  no  such  payment  and  by-laws  not 
authorizing  president  to  receive  it. — Browning 
V.  North  Missouri  Cent.  Ry.  Co.,  188  S.  W.  143. 
€=»4I3  (Tex.Civ.App.)  Without  actual  author- 
ity, the  general  agent  of  a  corporation  cannot 
by  contract  bind  it  for  money  borrowed  and 
used  for  a  purpose  outside  the  charter  powers; 
one  who  deals  with  a  corporation  being  charged 
with  notice  of  limitations  of  powers  by  charter. 
—Planters'  Cotton  Oil  Co.  v.  Guaranty  State 
Bank  rf  Mertens,  188  S.  W.  38. 

If  a  corporation  agent  duly  authorized  to  bor- 
row money  on  its  credit  does  so  and  uses  it 
for  a  purpose  outside  the  charter  powers,  the 
corporation  cannot  avoid  liability  on  the  ground 
of  its  own  wrongful  misappropriation  of  the 
money. — Id. 

«=4I4(1)  (Tex.Ciy.App.)  Where  a  corporation 
agent  is  authorized  to  draw  checks  and  create 
an  overdraft  in  due  course  of  business,  but; 
without  notice  to  the  bank,  be  draws  such  a 
check  for  a  purpose  outside  the  charter  powers, 
the  bank  can  recover  the  amount  from  the  cor- 

gjration.- Planters'  Oil  Co.  y.  Guaranty  State 
ank  of  Mertens.  188  S.  W.  38. 
®=>423  (Tex.Civ.App.)  A  corporation  is  bound 
by  and  charged  witb  the  fraud  of  its  agents. — 
Peerless  Fire  Ins.  Co.  y.  Reveire,  188  S.  W.  2.54. 
^=9425(5)  (Tex.Civ.App.)  Secretary  of  invest- 
ment company  held  without  autliority  to  make 
statements  respecting  the  record  title  to  lota 
which  had  been  owned  by  the  company  which 
would  estop  subsenuent  purchaser  from  com- 
pany from  claiming  that  the  record  title  thereto 
was  then  in  it. — Hume  y.  Carpenter,  188  S.  W. 
707. 
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25(6)  (Tex.CHT^pp.)  A  general  manager, 
itborinng  an  agent  to  borrow  for  purpose 
je  charter  powers,  does  not  estop  tbe  cor- 
ion  to  deny  liability;  the  authority  to 
£e  the  corporation  under  Bev.  Civ.  St. 
1159,  being  fixed  in,  and  nondelegable  by, 
Hrectors. — Planters'    Oil    Co.   v.   Guaranty 

Bank  of  Mertens.  188  S.  W.  38. 
26(10)  .(Tez.CiT.App.)  The  doctrine  that  a 
iration,  having  accepted  benefits  of  an  un- 
>rized  act  of  its  agent,  is  estopped  to  deny 
qiient  obligations,  nas  no  application  where 
nefits,  but  only  liabilities,  resulted. — Flant- 
Dil  Co.  V.  Guaranty  State  Bank  of  Mer- 
188  S.  W.  38. 

26(11)  (Mo.)  Despite  Bey.  St  190»,  §  3161, 
nation  by  corporation  of  a  contract  be- 
1  it  and  plaintiff  after  plaintifF  bad  left 
torate  of  corporation  relates  back  and 
ites  the  contract. — Browning  v.  North  Mis- 
Cent  Ry.  Co.,  188  S.  W.  143. 
27  (Tex.Ciy.App.)  To  be  relieved  of  obli^a- 
ansing  from  unauthorized  acts  of  its 
,  the  c<»poiation  must  return  what  it  has 
■ed  tbercirom. — Planttts'  Oil  Co.  v.  Ouar- 
StateBank  of  Mertens,  188  S.  W.  38. 
ere  corporation  pays  a  debt  believing  that 
8  contracted  in  due  course  of  business  by 
;ent,  when  in  fact  it  w'as  for  money  bor- 
1  fur  a  purpose  beyond  tbe  charter  powers, 
1  recover  the  amount  so  paid. — ^Id. 
28(7)  (Ky.)  A  realty  company  by  purchase 
id  through  a  party  to  a  pending  creditor's 
who  was  divested  of  all  title  by  the  jodg- 
acquired  no  title  where  its  general  man- 
and  treasurer  was  a  party  to  the  suit, 
!  to  him  being  notice  to  tbe  company. — 
nental  Realty  Co.  v.  Cardwell,  188  S.  W. 

32(1)  (Tex.CivJ^pp.)  One  who  lends  money 
irporation  credit  to  its  agent  has  tbe  bur- 
)f  proving  that  the  agent  was  authorized 
irrow  for  the  corporation. — Planters'  Cot- 
)il  Co.  V.  Guaranty  State  Bank  of  Mer- 
188  S.  "W.  38. 

(F)  CtTlI  Actions. 

)3(2)  (Tex.(3iv.AppO  Cause  of  action  grow- 
ut  of  contract  lor  insurance,  application 
hich  was  made  in  B.  county  and  accepted 
county  held  not. to  arise  in  B.  county, 
a  e.xception  24,  of  actions  against  private 
rations,  to  Vernon's  Sayles'  Ann.  Civ.  St. 
art.  1830,  as  to  venue.— San  Antonio  Life 
>.  V.  Trammell,  188  S.  W.  718. 
intilTs  application  for  insurance  in  defend- 
roviding  that  it  shall  not  be  bound  by  any 
nciits  unless  incorjporated  therein,  verbal 
iipnts  of  the  soliciting  agent  to  plaintiff 
rise  to  no  cauM  «t  action  against  defend- 
Hthin  exception  24  to  Vernon's  Sayles'  Ann. 
^t.  1914,  art.  1830,  as  to  venae  of  actions 
St  a  private  corporation. — Id. 

.  IN8OI.VEM0T  ANB  RECEIVERS. 

>3(2)  (Ky.)  A  chancellor's  power  to  sp- 
in his  discretion  a  receiver  for  a  corpora- 
must  be  cautiously  exercised  at  the  in- 
?  of  minority  stockholders ;  majority  stock- 
rs  ordinarily  )iaving  the  right  to  control, 
ropolitan  Fire  Ins.  Co.  v.  Middendorf,  188 
.  790. 

DISSOLVTIOir  AMD  FORFEITURB 
OF  FRANCHISE. 

)4  (Mo.)  A  de  facto  corporation  ceases  to 
as  soon  as  the  law  under  which  organiza- 
A'as  attempted  has  failed  to  sustain  it,  as 
UK  corporate  charters  granted  thereunder 
years. — Meramec  Spring  Park  Co.  v.  Gib- 
ISS  S.  W.  179. 

.7(2)  (Mo.)  (}orporation  de  facto,  organiza- 
]f  which  nad  been  attempted  under  (Sen. 


St  1865.  C  eVS  1,  could  not,  after  elcpiratiofi 
of  its  life  in  20  years  by  statutory  limitation, 
be  sued  to  foredoee  a  Uen  against  lands  no 
longer .  owned  by  it,  which,  by  operation  of 
law,  bad  passed  to  its  late  directors  as  trustees 
for  its  shareholders.— Meramec  Spring  Park  Co. 
v.  Gibson,  188  S.  W.  179. 

XII.  FOREIGN     CORPORATIONS. 

^=>653  (Tenn.)  Stockholders  of  a  foreign  cor- 
poration, attempting  to  do  business  as  such  in 
the  state  without  having  attempted  to  comply 
with  the  statutory  requirements  as  to  foreign 
corporations,  are  uable  on  contracts  as  partners. 
— (junnyngham  t.  Shelby,  188  S.  W.  1147. 
•s>668(3)  (Tenn.)  In  action,  for  labor  rendered, 
against  stockholders  in  a  foreign  corporation  not 
complying  with  statutes,  warrant  describing 
them  as  stockholders  in  a  foreign  corporation 
not  authorized  to  do  bunness  in  the  state,  held 
sufficient  to  charge  them  as  partners,  although 
not  describing  them  in  terms  as-  partners. — 
Onnnyngham  t.  Shelby,  188  S.  W.  1147. 

CORRESPONDENCE. 

S«e  Contracts,  «=»176. 

CORROBORATION. 

See   Criminal   Lew,   «=3510,  611,   S34;    Wit- 
nesses, ^=»414. 

COSTS. 

See  Appeal  and  Brror,  «5>160,  984;  Execntors 
and  Administrators,  9=9511;    Pardon,  9s>0. 

I.   NATVRE,  GROUNDS.  AND  EXTENT 
OF  RIGHT  IN  GENERAI.. 

4=»i3  (Ark.)  Tbe  chancery  court  possesees  a 
large  and  broad  discretion  in  the  matter  of  the 
aQow&nce  of  costs.— Penix  v.  Pomphrey,  188  S. 
W.  816. 

4=»32(1)  (Ark.)  In  equity  the- costs  are  not  nec- 
essarily adjudged  against  the  losing  party,  but 
may  be  distributed  upon  equitable  princifiea, 
taking  into  consideration  the  circumstances  of 
the  particular  case  and  tbe  situation  or  con- 
duct of  the  parties.— Penix  v.  Pomphrey,  188  S. 
W.  816. 

In  action  to  enjoin  trespass  to  land  and  for 
damages,  etc.,  litigated  in  chancery  wlthottt 
objection  to  its  jurisdiction,  where  the  plaintiffis 
were  right  throughout  the  entire-  litigation  held 
that  they  should  not  be  subjected  to  any  costs. 
-Id. 

®=350  (Ky.)  In  yiew  of  code  provision  as  to 
effect  of  failure  to  file  general  demurrer  in  prop- 
er time,  held  that  effect  of  plaintiff's  failure 
to  file  general  demurrer  to  plea  of  set-off  and 
counterdaim  in  proper  time  made  him  liable 
for  the  costs  accruing  from  such  faUure. — Payne 
V.  Vowels,  188  S.  W.  413. 
«o55  (Tex.CiT.App,)  Where  case  is  abated  in 
district  court  upon  hearing  of  defendant's  plea 
in  abatement  after  reversal  and  remand  by  the 
Court  of  Civil  Appeals  on  plaintiffs'  appeal, 
costs  in  district  court  will  be  taxed  against 
plaintiffs.— Street  v.  J.  I.  Case  Threshing  Mach. 
Co.,  188  S.  W.  726. 

m.  PERSONS,  PROPERTT,  AND 
FUNDS  LIABLE. 

0=>93  (Tex.Civ.App.)  In  civil  cases  the  general 
rule  is  that,  when  an  appellant  obtains  judg- 
ment on  the  merits,  he  also  obtains  judgment  for 
all  tbe  costs;  but,  if  no  costs  can  be  collected 
from  the  adverse  party,  the  appellant  is  liable 
to  court  officials  for  costs  incurred  by  him. — 
Doss  v.  Chambers,  188  S.  W.""296. 

In  view  of  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  art.  3067,  as  to  costs  in  contested  elec- 
tions, where  contestant  secures  a  judgment  cm 
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appeal,  although  the  costs  cannot  be  collected 
against  the  contestees,  the  c<»ite8tant  can  be 
taxed  only  with  the  costs  incurred  by  him.— Id. 

VH.  ON  APFEAI.  OB  EBBOB.  AMD 

ON  NEW  TBZAL   OB  MOTION 

THEBEFOB. 

^=>234  (Tex.Civ.App.)  Where  throofh  errors  in 
compatation  a  judgment  for  plaintiff  was  too 
large,  and  all  of  the  excess  except  30  cents 
was  cured  by  remittitur,  costs  of  appeal  by  de- 
fendant will  be  taxed  against  bim,  though  ap- 
pellate court  reduces  judgment. — Fatherree  t. 
Pickens,  188  S.  W.  947. 

«=3238(2)  (Tex.Civ.App.)  Where  appellant,  in 
his  motion  for  new  trial,  failed  to  point  out 
the  particular  eftoT  for  which  the  judgment  wag 
reformed  on  appeal,  and  such  error  was  so 
patent  as  that  it  would  probably  have  been  cor- 
rected if  pointed  ont,  he  must  pay  costs  on  ap- 
peal.—Gulf,  C.  &  S.  F.  Ry.  Co.  V.  Moore,  188 
S.  W.  24.    . 

«=>238(3)  (Tex.CiT.App.)  Althoagh  a  jadgment 
was  affirmed  after  allowing  a  remittitur  not  filed 
until  after  appeal,  costs  of  the  appeal  will  be 
taxed  against  the  appellee.— Pecos  &  N.  T.  Ry. 
Co.  V.  McMeans,  188  S.  W.  692. 

CO-TENANCY. 

See  Tenancy  in  Common. 

COUNTERCLAIM. 

See  Setoff  and  Connterelaim. 

COUNTIES. 

See  Constitutional  Law,  «=>208;  Highways; 
Mandamus,  €=s3;  Municipal  Corporations, 
«s>426,  434;    Statutes,  <3=:>64. 

III.   FBOFEKTT,   CONTBACT8,  AND 
I.IABII.ITIE8. 

(B)  Con'traots. 

«=9|  14  (Tez.CiT.APP-)  Under  ReT.  St.  1911,  art 
6111,  Code  av.  Proc.  1911,  arts.  49,  62,  and 
1148,  held  that,  in  absence  of  any  order  of  com- 
missioners' court  to  contrary  and  of  any  provi- 
sion for  purchase  of  disinfectants  for  county 
jail,  sheriff  was  proper  agent  to  represent  coun- 
ty In  its  purchase,  and  that  county  was  liable 
therefor  unless  there  was  an  accessible  and  ade- 
quate supply  on  hand. — Frederick  Disinfectant 
Co.  v.  Coleman  County,  188  S.  W.  270. 

(C)   County  Expenses  and  Cliarses  and 
Btatntory    Uabllltles. 

<S=9l32  (Ark.)  Section  10  of  Acts  1913,  p.  353, 
providing  for  payment  for  services  of  registrar 
of  vital  statistics  by  the  county,  is  invalid  under 
Const,  art.  7,  8^28.— Ft.  Smith  Dist.  of  Sebas- 
tian County  T.  Eberle,  188  S.  W.  821. 

TV.  FI8CAI.    MANAGEMENT,    FUBUO 

D£BT,    SIiICUKjlXX^H,    AND 

TAXATION. 

€=3 1 49  (Ky.)  A  county  may  incur  indebtedness 
for  road  purposes  under  Const.  |§  157,  158,  even 
since  the  adoption  of  section  157a.— Bird  v.  Wil- 
son, 188  S.  W.  899. 

^=>I50(3)  (Ky.)  In  determining  the  amount  of 
indebtedness  which  can  be  incurred  under  Const. 
i  158,  the  amount  of  indebtedness  incurred  un- 
der section  157a  is  not  to  be  included. — Bird  y. 
Wilson,  188  S.  W.  899. 

®=>I78  (Ky.)  An  election  on  the  issuance  of 
county  bonds  under  Const.  I  157,  must  be  held 
on  a  regular  election  day.— Bird  v.  Wilson,  188 
S.  W.  899. 

«=>I78  (Mo.)  Under  Const  art.  10,  i  12,  and 
Laws  1913,  p.  125,  {8,  submitting  to  voters 
the  question  of  incurring  an  indebtedness  and 
issuing  bonds  for  the  erection  of  two  court- 
houses in  different  cities,  the  courthouses  being 
for  different  courts,  was  the  submission  of  two 


separate  and  distinct  propositions  jointly  as 
one,  and  therefore  invalid. — State  ex  rel.  Pike 
County  T.  Gordon.  188  S.  W.  88. 
«=>I83(1)  (Mo.)  The  right  to  question  the  ra- 
Udity  of  bonds  on  the  gronnd  of  irregularitiefl 
in  proceedings  preliminary  to  their  issuance, 
such  as  doubleness  in  submission,  ends  wiUi  the 
negotiation  of  the  bonds. — State  ex  reL  Pike 
County  v.  (Jordan.  188  S.  W.  8a  . 
<8=>I83(1)  (Mo.)  Under  Lews  1907,  p.  411 
(Rev.  St.  1900  I  10520  et  seq.),  an  agreement, 
in  an  order  of  the  county  court  for  bond  is- 
sue, that  none  of  the  bonds  should  be  callable 
for  payment  at  any  time  before  certain  dates 
rendered  such  order  iuTalid. — State  ex  rel.  St. 
Louis  County  t.  Gordon,  188  S.  W.  160. 
«=3l83(2)  (Mo.)  Under  Laws  1907,  p.  411  (ReT. 
St.  1909,  I  10520  et  seq.),  an  order  of  the  coun- 
ty court  for  the  issue  of  bonds  held  invalid  be- 
cause the  issues  were  not  of  the  denominations 
fixed  by  the  statute.- State  ex  rel.  St.  Louis 
County  v.,  Gordon,  188  S.  W.  160. 
<ft=>l85  (Mo.)  Under  Rev.  St  1909,  |  1275,  the 
state  auditor  should  refuse  to  raster  bonds 
unless  he  is  furnished  evidence  snowing  that 
all  the  conditions  of  the  laws  have  been  com- 
plied with. — State  ex  rel.  Pike  County  t.  €k)r- 
don,  188  S.  W.  88. 

«=>I95  (Mo.)  Under  Laws  1907,  p.  411  (Rev. 
St  1909,  f  10520  et  seq.),  providing  that  the 
proceeds  of  the  sale  of  all  bonds  shall  be  used 
in  the  improvement  of  the  public  roads  of  a 
county  and  for  no  otber  purpose,  the  proceeds 
of  bonds  cannot  be  used  upon  the  streets  of  an 
incorporated  town  or  city.— State  ex  rel.  St 
liouis  County  v.  Gordon,  188  S.  W.  160. 
^=9 1 96(4)  (Tex.Civ.App.)  Interest  of  taxpayers 
of  county  in  having  competitive  bids  invited  for 
unpatented  class  of  pavement,  and  in  having  the 
county  commissioners  required  to  let  the  con- 
tract to  lowest  bidder,  authorized  such  taxpay- 
ers to  maintain  a  suit  to  enjoin  county  officials 
from  making  a  contract  for  paving  with  a  pat- 
ented pavement  at  excessive  cost— Omdorff  v. 
McKee,  188  S.  W.  432. 

Under  statute  governing  commissioners'  court 
of  El  PaSo  county  in  repairing  roads,  tax- 
payers could  enloin  officials  from  making  con- 
tract with  paving  company  in  exchange  for  po- 
litical support,  while  better  and  cheaper  pavug 
could  be  had  than  by  patented  process  in  con- 
trol of  company. — ^Id. 

®=>I96(6)  (Tex.Civ.App.)  Paving  company, 
whose  bid  for  paving  of  public  road  was  ac- 
cepted by  county  officials,  was  a  necessary  pai^ 
ty  to  a  taxpayers'  suit  to  enjoin  such  of- 
ficials from  making  a  contract  with  the  compa- 
ny.—Omdorff  v.  McKee,  188  S.  W.  432. 

COUNTS. 

See  Indictment  and  Information,  9=9l32. 

COUPON  BOOKS. 

See  Assignments,  €=»10;  Bills  and  Notes.  4=» 
151;    Master  and  Servant,  4=769. 

COURTS. 

See  Appeal  and  Error,  «=3l9,  185,  1178;  Clerks 
of  (3ourts;  Constitutional  Law,  ^368,  TO; 
Criminal  Law,  «=397,  1065;  Elections,  «=» 
154;  Infants,  ®=sl8;  Injunction,  «s>110; 
Judges;  Judgment  ®i=3495;  Justices  of  the 
Peace;  Municipal  Corporations,  4=9452; 
Partition,  ^=339 ;  Prohibition;  Removal  of 
Causes;    Trial,  ®=>191-199. 

I.  NATTTBE,  EXTENT.  AND  EXEBCX8B 
OF  JVBISDIOTION  IN   GENEBAl.. 

®=>37(1)  (Tex.Civ.App.)  Entire  want  of  juris- 
diction due  to  demand  m  excess  thereof  is  fun- 
damental error  which  cannot  be  waived. — St 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Hem- 
don  Produce  Co.,  188  S.  W.  278. 
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n.  ESTABLISHMEHT.    OBOAXIZA- 

TION,  AND  FBOOEDUBE  XN 

OENEBAIk 

(A)  Creation. Mid  Ooastltmtloa,  •><  Coart 
Oflleers. 

4=342(6)  (Tenn.)  Priy.  Lava  1915,  c  78,  es- 
tabliahine  criminal  court  in  Dyer  county,  ia 
within  Const,  art.  6,  {  1,  declaring  that  judi- 
cial power  shall  be  vested  in  the  Supreme  Court 
and  In  anch  circuit,  chancery,  and  other  inferior 
courts  as  the  Legislature  shall  establish. — Hodge 
y.  State.  188  S.  W.  203. 

(D)  Raica      ot      Declalon,      Adjndleationa. 
Oplnlona,   sad   Records. 

«=>90(1)  (Tenn.)  The  holding  that  New  Tork 
Laws  as  to  arbitrary  assessment  on  stoclchold- 
ers,  by  the  banking  superintendent  will  not  be 
enforMd  in  Tennessee  does  not  require  a  similar 
holding  as  to  Acts  191S,  c.  20k  which  requires 
the  banking  superintendent  to  bring  corporate 
affairs  before  the  court  of  chancery.— Van  Tuyl 
y.  Carpenter,  188  S.  W.  234. 

While  a  decision  that  assessments  by  the 
Comptroller  of  the  Currency  are  conclusive  nec- 
essarily implies  that  they  are  valid,  yet  when 
that  power  is  merely  assumed  without  examina- 
tion, the  point  cannot  be  successfully  used  by 
analogy  in  determining  the  validity  of  statute 
authorizing  assessment  by  the  banking  com- 
missioner, where  the  question  is  directly  raised. 
— Id. 

4=390(4)  (Tenn.)  Published  decisions  defining 
privileges  of  the  people  as  to  personal  condnc^ 
mvolring  the  difference  between  crime  and 
freedom  from  crime  in  respect  to  sales  of  intoxi- 
cating liquors,  in  view  of  which  people  of  the 
state  have  acted,  will  not  be  disregarded  or  re- 
considered.—State  v.  Mountain  (Tity  Club,  188 
S.  W.  579. 

«s»9f(2)  (Mo.)  A  holding  of  the  Springfield 
Court  of  Appeals  that  certain  acts  of  the  em- 
ployer raised  a  jury  question  as  to  its  negli- 
gence in  not  furnishing  a  safe  place  to  work 
neld  not  in  conflict  with  previous  decisions  of 
the  Supreme  Court — State  ex  rel.  Heine  Safety 
Boiler  Co.  V.  Robertson,  188  S.  W.  101. 
^s>92  (Tex.Civ.App.)  Whatever  part  of  the  lan- 
guage of  an  opinion  is  not  necessary  to  the  de- 
cision of  a  case  is  dicta. — Southern  Union  Life 
Ins.  Co.  y.  White,  188  S.  W.  266. 
«=»93(1)  (Aik.)  In  an  action  to  foreclose  a 
building  and  loan  mortgage,  held  that  rule  of 
settlement  not  in  conflict  with  the  by-laws,  and 
which  has  been  established  by  the  decision  aa 
a  rule  of  property,  will  lie  applied. — Abrams  v. 
Citizens'  Building  &  Loan  Aas'n,  188  8.  W.  557. 
^=393(4)  (Ark.)  In  suit  to  foreclose  a  building 
and  loan  mortgage,  where  payments  were  to  l>e 
made  by. monthly  installments,  held  that  an  er- 
roneous computation,  made  by  the  court  in  the 
statement  of  a  rule  for  settlement  of  a  prior 
case,  was  not  a  part  of  the  rule  itself  so  as  to 
become  a  rule  <^  proi>erty,  and  will  be  correct- 
ed.— Abrams  v.  Citisens'  Building  &  Loan  Aas'n, 
188  S.  W.  557. 

4=»95(1)  (Tenn.)  Courts  of  a  state  may  refuse 
to  follow  even  a  concensus  of  authority  in  all 
other  states,  on  ground  that  it  is  not  suited  to 
genius  of  state  or  is  opposed  to  public  policy. — 
Korthcut  V.  Church,  188  S.  W.  220. 
«=»97(1)  (Tex.Civ.App.)  The  decision  of  the 
United  States  Supreme  Court  in  another  case 
of  the  same  controlling  facts  will  be  followed. 
—Supreme  Lodge,  K.  P.,  y.  Ciooper,  188  S.  W. 
943. 

4s>97(5)  (Ky.)  Upon  questions  respecting  the 
removal  of  actions  from  the  state  courts  to  the 
federal  courts,  the  Supreme  Court  of  the  Unit- 
ed States  is  the  final  authority. — Landers  y. 
Tracy,  188  S.  W.  763. 

«=99(1)  (Tex.Civ.App.)  The  decision  of  the  Su- 
preme   Court    on    questions    certified    from    the 


Court  of  Civil  Appeals  Is  tlie  law  of  the  case 
on  its  return. — Middleton  y.  Texas  Power  & 
Light  Co.,  188  S.  W.  276. 
<8=>  100(1)  (Ky.)  Where  a  former  decision  is 
overruled,  the  judges  do  not  pretend  to  make  a 
new  law,  but  to  vindicate  the  old  law  from 
misrepresentation,  for  if  it  is  found  that  the 
older  decision  is  manifestly  absurd  or  unjust, 
it  is  declared  not  that  it  waa  bad  law,  but  that 
it  was  not  law.— Landets  v.  Tracy,  188  S.  W. 
763. 

in.  OOUBT8  OF   OEHESAI.   OBIO- 

VXAL  JVBUDIGTIOM. 

(B)  Coarta  of  Fsrtleiilmr  Btetea. 

9=9 1 35  (Ky.^  A  circuit  court  haa  jurisdiction 
over  an  action  seeking  enforcement  of  a  con- 
tract dedicating  right  of  way  through  private 
land  for  turnpike  and  for  a  mandatory  injunc- 
tion, requiring  dedicator  to  open  that  part  ot 
the  turnpike  constructed  over  his  land. — Hus- 
band y.  Cotton,  188  S.  W.  380. 

TV.   C01TKT8  OF  I.IMITZa>  OR  IlfFKBI. 
OB  J1TBI8DI0TION. 

«=s>l69(4)  (Tez.Ciy.App.)  Interest  on  damages 
demanded,  being  a  part  of  the  damages  and  not 
in  fact  "interest,"  the  county  court  is  without 
jurisdiction  if  the  total  demand,  plus  interest, 
demanded  exceeds  $1,000. — St  Louis  Southwest- 
ern Ry.  Co.  of  Texas  V.  Herndon  Produce  Co« 
188  S.  W.  278. 

VI.  COXJBTS   OF  APPEIXATE  XUBIS- 

DICTIOH. 

(B)  Courta  of  Particular  States. 

€=>23l(6)  (Mo.)  Whether  a  proceeding  ia  in 
any  sense  in  rem,  and  whether  it  is  necessary 
for  it  to  be  so  in  order  for  judgment  to  go 
against  appellant  are  not  constitutional  ques- 
tions, and  may  be  decided  by  the  Court  of  Ap- 
peals.— Jones  V.  Anheuser-Busch  Brewing 
Aas'n,  188  S.  W.  82. 

<8=>23l(19)  (Mb.)  Where  the  unconstitutional- 
ity of  a  statute  was  settled  law  when  a  cause 
was  appealed  to  a  Court  of  Appeals,  the  ques- 
tion afforded  no  basis  for  the  retention  of  juris- 
diction by  the  Supreme  Court  after  transfer  to 
It  from  the  Court  of  Appeals,  on  the  ground 
that  a  constitutional  question  was  involved. — 
Jones  y.  Anheuser-Busch  Brewing  Ass'n,  188 
S.  W.  82. 

«=»247(5)  (Tei.Civ.App.)  Where  judges  of 
Court  of  Civil  Appeals  fully  concur  in  opinion, 
questions  at  issue  will  not  be  certified  to  Su- 
preme Court. — Pierce  Fordyce  Oil  Ass'n  y, 
Woodrum,  188  S.  W.  245. 

Vm.   COMCITBBEirT  AND   CONFUOT* 

INO  JVBISDIOTION,  AMD 

COMITT. 

(A)  Coarta    of   Same    State,   and    Transfer 
of  Canaea. 

«=3475(1)  (Tex.Civ.App.)  Two  courts,  haying 
concurrent  jurisdiction,  will  not  at  the  same 
time,  entertain  a  suit  lietween  the  same  parties 
over  the  same  subject-matter;  but  the  court 
which  first  obtains  jurisdiction  will  hold  it  to 
the  exclusion  of  the  other.— Street  v.  J.  L  Case 
Threshing  Mach.  Ca,  188  S.  W.  725. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Appeal  and  Error,  «=s994;  Criminal  Law, 
^=>742:  Homicide,  «=>332;  Witnesses,  «=» 
311-414. 

CREDITORS. 

See  Bankruptcy ;  Banks  and  Banking,  €=sll9 ; 
Principal  and   Surety,  ^=>161;    Subrogation. 
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CREDITORS'  SUIT. 

See  Abatement  and  Rerival,  4=>58. 

CRIMINAL  COURTS. 

See  Oonrts,  «=>42. 

CRIMINAL  LAW. 

See  Animals,  4=357 ;  Arrest;  Assanit  and 
Battery,  «=»48-65;  Bail:  Burglary;  Clerks 
of  Courtfl,  €=3l8;  Conspiracy,  4=>47,  48; 
Contempt;  >  Enections,  ^=>S28;  Binbezsle- 
ment;  Faise  Pretenses;  Fences,  4=328;  For- 
gery; Homicide,  4=3l95;  Husband  and  Wife, 
4=>303 ;  Indictment  and  Information ;  In- 
fants, 4=3>10,  68,  69;  Insane  Persons,  «s>26; 
Intoxicating  Liquors,  «=»131-239;  Jury, 
4=331;  Larceny;  Licenses,  4=342;  Munitd- 
pal  Corporations,  4=9635,  642;  Pardon;  Per- 
jury, Rape;  Receiving  Stolen  Goods;  Schools 
and  School  Districts,  4=»63;  Seduction;  Stat- 
utes, ^=118;  Trespass,  4=»76;  Witnesses, 
4=»48. 

HI.   PABTIE8  TO   OVTBJUSBB. 

4=s>S9(l)  (Ky.)  Mere  knowledge  that  a  crime 
is  going  to  be  committed,  in  the  absence  of  a 
duty  to  prevent  it,  does  not  make  one  legally 
gnilty  of  any  participation  in  it.— Elmendorf  v. 
Commonwealth,  188  S.  W.  483. 
®=»76  (Ky.)  The  mere  knowledge  that  a  crime 
has  been  committed  and  a  failure  to  tell  of  it 
does  not  make  one  an  accessory  after  the  fact, 
but  to  be  an  accessory  after  the  fact  one  must 
harbor  a  felon,  or  render  him  some  assistance 
to  escape  punishment. — Elmendorf  v.  Common- 
wealth, 188  S.  W.  483. 

IV.  JTTRISDICTION. 

«=997a)  (Ky.)  Under  Ky.  St.  §  2570,  that  aft- 
er defendant  had  understood  prosecuting  wit- 
ness' desire  to  purchase  liquor  they  went  a  few 
feet  away  from  his  house  across  the  state  bound- 
ary, where  the  liquor  was  delivered,  held  a  trick 
or  device  not  defeating  prosecution. — Huddleston 
v.  Conunonwealth,  188  S.  W.  39& 


V.   VENTTB. 


(B)   Clia 


4=>I32  G^o.)  Application  for  change  of  yenne 
for  prejudice  was  properly  refused,  where  it  was 
prepared  and  held  in  reserve  pending  the  action 
of  the  court  on  an  application  for  a  continu- 
ance.—State  V.  Weber,  188  S.  W.  122. 
4=>I34(2)  (Ark.)  Overruling  of  defendant's  mo- 
tion for  a  change  of  venue  on  ground  of  preju- 
dice preventing  a  fair  trial  held  not  error,  where 
afBants  were  not  .sufficiently  informed  as  to  pub- 
lic opinion  in  the  neighborhood.— McCown  V. 
State.  188  S.  W.  547. 

4=3145  (Ky.)  Where  the  order  for  change  of 
venue  recited  that  defendant  was  present  in 
court  in  person  and  by  attorney,  and  did  not 
object,  but  agreed,  thereto,-  defendant  could 
not  complain  of  such  change. — Taylor  v.  Com- 
monwealth, 188  S.  W.  1087. 

Vn.  FOBMEB  JEOPABDT. 

4=»I88  (Ky.)  Directed  verdict  of  acquittal  aft- 
er overruling  commonwealth's  motion  for  a  con- 
tinuance and  after  its  attorney  had  declined  to 
introduce  any  evidence  held  a  bar  to  another 
prosecution  for  same  offense.— Oommonweiilth 
V.  Adkins,  188  S.  W.  401. 

4=3195(1)  (Ky.)  The  fact  that  a  train  was 
broken  up  each'  night  and  reassembled  the  next 
day  does  not  make  it  a  new  train,  but  one  con- 
viction of  failure  to  furnish  separate  accommo- 
dations for  white  and  negro  passengers  bars  a 
subsequent  prosecution,  based  on  operation  of 
the  reassembled  train, — Louisville  &  N.  K.  Co. 
v.  Commonwealth,  188  S.  W.  3t)4. 
4=3200(2)  (Ark.)  Under  Kirby's  Dig.  §  5633, 
making  a  convictioii  a  bar  to  further  prosecn- 


tion  for  the  same  olfense  or  one  embraced  there- 
in, a  conviction  for  naing  abusive  language  does 
not  bar  prosecution  for  an  assanit  growing 
out  of  the  sa^ne  tranuction.— Morelaad  v.  State, 

188  s.  w.  i: 

4=3200(3)  (Mo.)  Tbat  accnaed,  a  phrsidan.  had 
been  prosecuted  and  found  guilty  of  securing 
$300  from  prosecutrix  with  Intent  to  embeasle, 
did  not  support  the  plea  of  former  jeopaidy  on 
a  later  prosecution  for  so  securing  $4S0  from 
her. — State  v.  Burgees,  188  &  W.  135. 

IZ.   AKBAIOmiENT  AlfD  PI£AS.  AHD 

HOXXE  PBOnQUI  OB  DI8CON- 

TZKUAirCE. 

4=3265  (Tex.Cr.App.)  One  arrested  atta  letiim 
of  indictment  held,  nnder  Code  Cr.  Proe.  1911, 
art  551,  entitled  to  service  of  copy,  and  so, 
under  article  579,  to  two  days  after  service  in 
which  to  file  written  pleadings. — Martin  v.  State, 
188  S.  W.  1000. 

4^290  (Ky.)  In  prosecution  on  two  indict- 
ments under  Ky.  St.  |  2557b,  subsec.  2,  for  hav- 
ing  possession  of  liquor,  for  sale  in  option  ter- 
ritory, defendant,  to  avail  herself  of  defense  of 
former  conviction,  was  required  to  enter  a  plea 
on  record,  as  provided  by  Code  Cr.  Prac  i 
164.- Fugate  v.  Commonwealth,  188  S.  W.  324. 
4=3296  (Ky.)  Where  the  evidence  whether  a 
former  acquittal  on  a  similar  charge  embraced 
acquittal  of  having  in  possession  for  sale  the 
identical  Liquors  on  which  the  instant  prosecu- 
tion was  based  was  in  direct  conflict,  it  was 
not  error  to  submit  such  issue  to  the  jury  un- 
der instructions  to  acquit  if  the  former  ac- 
quittal did  embrace  the  same  liquors. — Lemon  T. 
Commonwealth,  188  S.  W.  858. 
4=3300  (Ky.)  All  issues  of  fact  necessary  to  the 
establishment  of  guilt  are  placed  in  issue  by 
plea  of  not  gnilty. — Huddleston  t.  Common- 
wealth, 188  S.  W.  332. 

X.   EVIDENCE. 

(A)   Jadlelal     Notise,     FreaamptlaHa,     mmt 
BBrden  o(  Proof. 

4=3304(2)  (Tenn.)  It  is  a  matter  of  common 
knowledRe,  of  which  the  Supreme  Court  may 
take  judicial  notice,  that  since  enactment  of 
statutes  extending  the  territorial  scope  within 
which  intoxicating  liquors  cannot  be  legally  sold, 
clubs  have  sprung  up  and  obtained  charters 
whose  apparent  purpose  is  to  evade,  nnder  forms 
of  law,  the  effect  of  the  statntes. — State  t. 
Mountain  City  Club,  188  S.  W.  579. 
4=3304(5)  (Ky.)  In  prosecntion  for  having  in- 
toxicating liquor  in  his  possession  for  sale  in 
local  option  territory,  where  the  evidence  show- 
ed that  defendant  received  liquor  at  C,  the  court 
would  take  judicial  notice  of  the  fact  that  a 
town  the  size  of  C.  is  in  Perry  county.— John- 
son V.  Commonwealth,  188  S.  W.  SX) 
4=3304(6)  (Tenn.)  In  prosecution  under  Ptir. 
Acts  1911,  c.  49,  enacted  to  prevent  live  stock 
from  running  at  large  in  certain  counties  classi- 
fied by  population,  it  was  not  necessary  to  prove 
that  a  county  fell  within  such  limits,  as  the 
court  would  take  judicial  notice  of  such  matters. 
—Thomas  v.  State,  188  S.  W.  617. 
4=>304(9)  (Ark.)  The  court  judicially  knows 
that  the  sale  of  intoxicating  liquors  in  Greene 
county.  Ark.,  since  the  Ist  of  January.  1916, 
is  a  felony  under  Acts  1915,  p.  98.— State  v. 
Leatherman,  188  S.  W.  545. 
4=3304(9)  (Ky.)  In  prosecution  for  unlawful 
sale  of  liquor  in  M.  county,  it  was  only  neces- 
sary that  commonwealth  show  a  sale  as  charg- 
ed, without  alleging  or  showing  that  sale  was 
prohibited  therein ;  since,  under  Ky.  St.  {  1624, 
court  will  take  judicial  notice  of  act  of  Gen- 
eral Assembly  of  1889-60  prohibiting  sale  of 
intoxicating  liquors  therein. — ^Beed  v.  Common- 
wealth, 188   S.   W.  365. 

4=3304(9)  (Ky.)  Where  the  local  option  law 
has  been  put  in  force  by  the  vote  of  the  people 
of  the  county,  under  the  general  local  option 
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law,  that  £act  mnst  be  shown  in  order  to  con- 
vict.—Hensley  V.  Commonwealth,  188  S.  W.  408. 
Where  the  sale  of  intoxicating  liquors  is  for- 
bidden by  special  act  applicable  to  territory  in- 
volved in  a  prosecution,  the  courts  of  the  com- 
monwealth will  take  notice  of  existence  of  such 
act  and  the  territory  to  which  it  is  applicable. 
—Id. 

«=3304(ld)  (Tei.Cr.App.)  Belative  to  competen- 
cy of  a  witness  for  defendant,  the  court  has 
judicial  notice  of  the  pendency  in  that  court  of 
a  complaint  against  the  witness  for  the  same 
offense.— Sola  v.  State,  188  S.  W.  1005. 
«=»304(17)  (Tenn.)  Courts  do  not  judicially  no- 
tice a  pardon.— State  v.  Garrett,  188  S.  W.  58. 
4s»3ll  (Mo.)  One  who  has  been  adjudged  in- 
sane is  presumed  to  continue  so.—  State  v.  Her- 
ring, 188  S.  W.  169. 

(B)  Facta    In    Inane    and    Relevant    to    la- 
anea,  and  Rea  Geatae. 

«=»338(1)  (Ky.)  Where  the  theory  of  the  prose- 
cujtion  was  that  one  K.  did  not  aid  or  abet  in, 
nor  commit,  the  crime  himself,  but  that  accused 
did,  evidence  that  K.  and  accused  were  in  con- 
versation on  the  evening  of  the  crime  was  ir- 
relevant.—Elmendorf  V.  Commonwealth,  188  S. 
W.  483. 

$=336 1(1)  (Mo.)  In  a  prosecution  for  murder, 
exclusion  of  evidence  that  death  wag  aecidental- 
Iv  caused  by  escaping  gas  held  not  error ;  such 
theory  being  untenable.— State  v.  Weber,  l&g  S. 
W.  122. 

«=>366(4)  (Tez.Cr.App.)  Statement  of  a  witness 
that  the  prosecuting  witness  had  come  run- 
ning to  her  house  and  was  about  to  cry,  and 
stated  that  accused  "throwed  me  on  the  bed 
and  got  on  top  of  me,"  held  admissible  if 
brought  within  the  rule  governing  res  gestae 
statements.— Smith  v.  State,  188  S.  W.  983. 
«s>368(2)  (Ark.)  Testimony  of  a  witness  that  a 
person  alleged  to  be  defendant's  barkeeper  had 
told  witness  he  must  wait  for  defendant  to  pro- 
cure whisky  was  admissible  in  connection  with 
a  statement  of  witness  that  he  had  purchased 
whisky  from  defendant  shortly  after  conversa- 
tion.—Rollins  V.  State,  188  S.  W.  560. 

(O)  other   Oflenaea,  and  Character  of   Ac- 
cnaed. 

«=33e9(2)  (Tex.Cr.App.)  Where  circumstontial 
evidence  is  relied  on  to  prove  guilt,  evidence  of 
another  offense  connecting  or  tending  to  con- 
nect accused  with  the  offense  charged  or  tend- 
ing to  defeat  his  defensive  theory  is  admissible. 
— Lonsorin  v.  State,  l&S  S.  W.  988. 
€=371(10)  (Ky.)  In  prosecution  under  Ky.  St. 
i  2o57b,  subsec.  2,  evidence  that  defendant  had 
Been  convicted  for  selling  whisky  four  or  five 
years  before  trial,  was  incompetent,  as  former 
convictions  were  too  remote  to  show  his  present 
intention.— Combs  v.  Commonwealtb,  188  S.  W. 
326. 

<8:s>372(2)  (Ark.;  Where  witnesses  testified  that 
they  bought  whisky  at  accused's  store  prior  to 
his  indictment,  and  he  contended  that  he  knew 
nothing  of  such  sales,  testimony  that  witness 
purchased  whisky  from  accused  after  indictment 
was  admissible  to  show  that  such  sales  were 
made  as  a  regular  business,  but  not  to  bring 
about  conviction.— Ketchum  v.  State,  188  S. 
W.  825. 

<8S9372(10)  (Tex.Cr.App.)  Proof  of  burglary  de- 
pending on  circumstantial  evidence,  and  the 
stolen  property  being  found  in  defendant's  pos- 
session, other  property  then  found  in  his  pos- 
session may  be  shown  to  have  been  stolen  about 
the  same  time  from  near  the  same  place.— 
Thornton  v.  State,  188  S.  W.  749. 
«=>374  (Ky.)  Under  Ky.  St.  §  1627,  admission 
of  testimony  of  clerk  of  circuit  court,  who  pro- 
duced two  indictments  against  defendant,  but 
did  not  produce  or  read  the  verdict,  judgment 
of  conviction,   or   any   certified   copies   thereof, 


held  reversible  error.— Blair  t.  Gommonwealth, 
188  S.  W.  390. 

<8=>374  (Tei.O.App.)  Testimony  that  the  ac- 
cused had  been  convicted  16  years  before,  when 
he  was  16  years  of  age,  and  remained  in  the 
penitentiary  less  than  2  years,  should  have  been 
excluded.— Smith  v.  State,  188  S.  W.  983. 

(D)   BlaterlalItT   and  Conapeteaor  la   Qea- 
eral. 

€=3386  (Ark.)  After  proper  foundation,  tes- 
timony as  to  trailing  by  bloodhounds  is  compe- 
tent—Padgett V.  State,  188  S.  W.  1168. 
9=>386  (Ky.)  In  prosecution  for  housebreaking, 
admission  of  evidence  of  trailing  by  bloodhounds 
held  error,  where  it  was  not  shown  that  they 
were  thoroughbred  bloodhounds,  or  of  such 
acuteness  of  scent  as  to  be  customarily  trained 
for  use  and  used  in  trailing  persons. — Blair  v. 
Commonwealth,  188  S.  W.  390. 
€=3390  (Ky.)  Witness  could  not  testify  that 
she  feared  trouble  between  her  deceased  husband 
and  one  accused  of  killing  him,  or  that  on  the 
day  of  shooting  she  tried  to  dissuade  him  from 
going  on  a  trip,  returning  from  which  be  met 
accused  and  was  shot. — McLain  v.  Common- 
wealth, 188  S.  W.  377. 

€=»390  (Ky.)  In  a  prosecution  for  homicide 
committed  while  accused  and  others  were  »t- 
tempting  to  arrest  deceased,  testimony  of  widow 
of  deceased  as  to  what  she  thought  were  the 
purposes  of  the  party  held  inadmissible. — ^New- 
som  V.  Commonwealth,  188  S.  W.  387. 

(IS)  Beat   and    Secondary    and    Demonatra* 
tive  Evidence. 

<8=3398(2)  (Ky.)  Where  a  witness  testified  that 
the  murderer  had  fingers  one-fourth  inch  longer 
than  his  own,  diagrams  of  the  hands  were  not 
admissible,  the  two  parties  being  in  court,  and 
physical  comparison  being  possible  as  the  best 
evidence. — ^Elmendorf  v.  Commonwealth,  188  S. 
W.  483. 

€=3402(1)  (Ky.)  An  affidavit  of  the  superin- 
tendent of  a  hospital  for  the  insane  as  to  its 
records  of  the  confinement  of  defendant  there- 
in is  inadmissible,  in  the  absence  of  evidence 
that  the  presence  of  the  superintendent  of  the 
records  could  not  be  procured. — Blue  v.  Com- 
monwealth. 188  S.  W.  329. 

(F)   Admlaalona,  Deelaratlona,  and    Hear- 
say. 

€=3406(3)  (Tex.CrApp.)  Overruling  on  objec- 
tion to  admission  in  evidence  of  a  statement  by 
accused  held  not  erroneous  in  the  absence  of  a 
showing  that  he  was  under  arrest  at  the  time  of 
making  of  statement. — Longoria  v.  State,  188 
S.  W.  987. 

€=3406(4)  (Tex.Cr.App.)  Evidence  as  to  accus- 
ed's testimony  before  grand  jury  when  sub- 
poenaed and  required  to  answer  without  be- 
ing informed  of  her  privilege  against  self-in- 
crimination, which  evidence  tended  to  show  ac- 
cused guilty  of  the  offense  charged,  is  inadmis- 
sible.—Allen  V.  State,  188  S.  W.  979. 
€=3407(1)  (Ark.)  In  prosecution  for  selling  in- 
toxicants, statement  of  negro  employed  by  offi- 
cers to  buy  whisky  that  he  purchased  whisky 
from  defendant,  made  in  presence  of  defendant 
and  his  partner  when  they  were  arrested,  was 

roperly   admitted. — Morrison   v.   State,   188   S. 

"'.   1187. 

€=»4I3(1)  (Ky.)  In  prosecution  for  murder,  tes- 
timony of  defendant,  that  after  the  alleged 
crime,  when  discharged  from  hospital,  be  re- 
turned to  jail  withont  the  custody  of  officer, 
held  properly  excluded  as  self-serving  declara- 
tion.—MuUins  v.  Commonwealth,  188  S.  W. 
1079. 

€=>4I7(6)  (Ark.)  The  admission  in  evidence  of 
an  application  made  by  defendant's  mother  for 
letters  of  guardianship,  which  contained  a  state- 
ment  of   the   age   of   prosecuting   witness,   was 
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«rror,  where  the  applicant  did  not  testify  in 
the  case.— Gray  v.  State,  188  S.  W.  820. 
«=>4I9,  420(1)  (Tei.Cr.App.)  In  view  of  lati- 
tude given  defendant  to  prove  prosecutrix  un- 
chaste, court  properly  refused  to  permit  him  to 
answer  question  whether  he  knew  or  had  heard 
of  any  one  having  had  intercourse  with  prose- 
cAtriz.— Johnson  t.  State,  188  S.  W.  426. 
<e=>4l9, 420(10)  (Ark.)  Testimony  of  a  witness 
that  a  person  alleged  by  the  statu  to  be  the  de- 
fendant s  barkeeper  had  stated  that  he  was  the 
proprietor  held  inadmissible  as  hearsay. — Rollins 
V.  State,  188  S.  W.  560. 

€=419,420(10)  (Ky.)  In  prosecution  for  mur- 
der, objection  held  proper^  sustained  to  answer 
to  question  to  witness  whether  certain  person 
had  nut  stated  that  he  had  shot  the  bullet  found  in 
tree  near  scene  of  crime,  as  answer  would  have 
been  hearsay.— MulUns  v.  Commonwealth,  188 
S.  W.  1079. 

(H)  Doenmentarr    BTldenee    mad     Bxola- 
stoD  of  Parol  Kvldeace  Tltereby. 

«=>434  (Ark.)  Physician's  entry  showing  pro- 
fessional services  on  prosecutrix's  father,  made 
on  the  day  succeeding  the  services,  and  his  testi- 
mony that  he  knew  from  the  entry  that  a  child 
had  been  born  to  the  father  on  that  day,  with 
testimony  identifying  prosecutrix  as  such  child, 
is  competent  to  show  the  date  of  her  birth. — 
James  v.  State,  188  S.  W.  806. 

The  testimony  of  father  of  prosecutrix  con- 
cerning an  entry  in  the  family  Bible  is  compe- 
tent evidence  as  to  the  age  of  the  prosecutrix. 
—Id. 

4=9438  (Ky.^  A  picture  or  photograph  may  be 
used  to  describe  a  person,  place,  or  thing  if  im- 
portant or  relevant. — Elmendorf  v.  Oommoa- 
wealth,  188  S.  W.  483. 

4=»438  (Tex.Cr.App.)  Photograph  of  the  scene 
of  the  homicide  taken  a  year  after  the  difficulty, 
on  a  showing  that  the  conditions  were  practical- 
ly the  same  then  as  at  the  time  of  the  homicide, 
was  admissible.— Hassell  v.  State,  188  S.  W. 
991. 

$=>444  (Ky.)  Maps,  diagrams,  models,  sketches, 
and  photographs  offered  in  evidence  must  first 
be  proven  to  be  correct  before  they  are  admissi- 
ble as  evidence. — Elmendorf  v.  Commonwealth, 
]88  S.  W.  483. 

(I)   Opinion  BTldemee. 

«=»448(12)  (Mo.)  Witnesses  for  the  state  as  to 
admissions  and  confessions  by  accused  should 
state  only  what  he  said,  and  should  not  be  per- 
mitted to  testify  to  their  own  opinions,  infer- 
ences, and  conclusions.- State  v.  Pate,  188  S. 
W.  139. 

(J)   Teatimonjr  of  AeeompUeea  and  Code* 
fendantB. 

^=»507(1)  (Ky.)  An  accomplice  is  one  who  par- 
takes in  tHe  commission  of  a  crime,  and  includes 
principals,  accessories  before  the  fact,  and  aid- 
ers and  abettors. — Elmendorf  v.  Commonwealth, 
188  S.  W.  483. 

€=>507(3)  (Ky.)  An  accessory  after  the  fact 
is  not  an  accomplice. — Elmendorf  v.  CJommon- 
weulth,  188  S.  W.  483. 

The  mere  fact  that  witness  burned  a  cap  worn 
by  the  culprit,  and  thrown  into  witness'  house 
after  the  offense,  did  not  make  him  an  accom- 
plice, but  only  an  accessory  after  the  fact — Id. 
<8=>508(3)  (Tex.Cr.App,)  Pen.  Code  1911,  arts. 
10,  91,  and  Code  Cr.  Proc.  1911,  art  791,  held 
to  make  incompetent  witnesses  for  each  other, 
persons  prosecuted  for  the  same  offense,  though 
by  complaint  and  information,  instead  of  in- 
dictment in  its  technical  sense. — Sola  v.  State, 
188  S.  W.  1005. 

^3510  (Ky.)  Uncorroborated  testimony  of  an 
accomplice  is  insufficient  to  sustain  conviction.— 
Elmendorf  v.  Commonwealth,  188  S.  W.  483. 
«=»5II(1)  (Tex.Cr.App.)  In  prosecution  for  bur- 
glarizing railroad  car  under  control  of  railroad 
agent,  without  his  consent,  etc.,  evidence,  ex- 


clusive of  testimony  of  accomplice,  AeU  insuffi- 
cient to  sustain  conviction. — Davis  v.  State,  188 
S.  W.  985. 

<8=>f5 1 1  (2)  (Ky.)  Uncorroborated  testimony  of  an 
accomplice  is  insufficient  tO'  sustain  conviction, 
and  corroborative  evidence  must  tend  to  connect 
accused  with  the  crime,  and  not  merely  to  show 
that  a  crime  tias  been  committed. — ^Elmendorf 
V.  Commonwealth,  188  S.  W.  483. 


<IC)  COBfa 


«=»5I7(1)  (ArL)  The  admission  of  testimony  of 
an  alleged  confession  in  the  presence  of  four 
witnesses,  the  court  having  instructed  the  jury 
to  the  effect  that  no  weight  to  this  alleged  con- 
fession could  be  given  without  first  finding  that 
it  was  voluntarily  made,  held  not  error. — Thom- 
as V.  State,  18j8  S.  W.  805. 
$=^519(3)  (Ky.)  Where  accused  while  awaiting 
trial  in  police  court  admitted  in  response  to 
question  that  he  was  the  man  who  sold  corn  to 
one  identifying  himj  held  that,  despite  the  An- 
ti-Sweating Act,  evidence  of  his  statement  was 
admissible. — Commonwealth  t.  Long,  188  S.  W. 
334. 

4=>S3I(3)  (Ark.)  To  render  confession  admis- 
sible, its  voluntary  character  may  be  shown  by 
a  mere  preponderance  of  evidence. — Hall  .f. 
State.  188^  S.  W.  801. 

<e=>S3l(3)  (Ark.)  Evidence  held  to  justify  a 
finding  that  an  alleged  confession  was  vol- 
unfarily  made.— Thomas  v.  State,  188  S.  W. 
805. 

16=3534(2)  (Tex.Cr.App.)  Though  an  admission 
was  made  by  accused  while  under  arrest  and 
without  warning,  it  is  admissible,  under  specific 
provision  of  Vernon's  Ann.  Code  Cr.  Proc.  1916. 
art  810,  when  it  states  the  place  the  knife  with 
which  the  crime  was  committed  may  be  found 
and  it  was  found  there.— Freeman  v.  State,  188 
S.  W.  425. 

(ti)  BTldenee  at  Preliminary  Bzanalaatloa 
or  at  Farmer  Trial. 

®=»542  CTex.Cr.App.)  Testimony  of  one  given 
at  a  former  trial  with  due  opportanity  for 
cross-examination  is  admissible  on  a  subsequent 
trial  after  death  of  such  witness. — Bergin  v. 
State,  188  S.  W.  423. 

<=»543(1)  (Tex.Cr.App.)  Refusal  to  permit  de- 
fendant to  read  to  the  jury  the  testimony  of  a 
witness  taken  upon  a  former  trial,  which  evi- 
dence did  not  show  the  said  witness  was  out 
of  the  jurisdiction  of  the  court  was  not  error. 
—Berry  v.  State.  188  S.  W.  997. 
4=3543^2)  (Ark.)  The  depositions  of  persons 
who  testified  in  the  examining  court  may  be  read 
on  the  trial,  on  a  showing  that  they  lived  out  of 
the  state,  that  subpoenas  issued  for  them,  and 
that  the  sheriff  mad$  diligent  inquiry  for  them, 
and  reported  that  they  had  departed  the  State.— 
Herman  v.  State,  188  S.  W.  541. 

(M)  'WeiKht  and  gafflclencr. 

4=>570(1)  (Ky.)  Evidence  held  to  sustain  ver- 
dict that  accused,  at  the  time  of  the  offense  sad 
at  the  time  of  the  trial,  was  not  criminally  ir- 
responsible.—Davidson  v.  Commonwealth,  188 
S.  W.  631. 

XZ.  TIME    OF    TRIAI.    AHD    OOKTIK- 

VAHOE. 

®=»590(2)  (Mo.)  Where  counsel  appointed  to 
defend  accused  charged  with  murder  had  three 
weeks  in  which  to  prepare  for  trial,  the  refusal 
of  a  continuance  held  not  error. — State  t.  Web- 
er, 188  S.  W.  122. 

4=3396(1)  (Ark.)  There  is  no  error  in  refusing 
a  continuance  requested  by  the  accused  for  the 
purpose  of  securing  the  attendance  of  witness- 
es whose  testimony  will  be  merely  cumulative. 
—James  v.  State,  188  S.  W.  806. 
4=>597(1)  (Mb.)  Application  for  a  continuance 
of  trial  for  murder  was  properly  overruled, 
where  the  aflldavit  showed  thet  testimony  of 
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the  absent  witnesses  wonid  be  as  to  facts  show- 
ing that  defendant  did  not  kill  deceased  on  the 
22d  day  of  the  month,  where  all  the  testimony 
showed  the  murder  was  done  on  the  19th. — 
State  V.  Weber,  188  S.  W.  122. 
<S=9598(2)  (Tex.Cr.App.)  Continuance  for  ab- 
sence of  witnesses  is  properly  denied,  where  no 
diligence  at  all  is  shown. — Vansickle  y.  State, 
188  S.  W.  1006. 

«=>598(7)  (Ky.)  Under  Ky.  St.  {  367,  Or.  Code 
Prac.  §  188,  refusal  of  commonwealth's  motion 
for  continuance  for  absence  of  important  wit- 
ness becaose  no  written  request  had  been  filed 
with  the  clerk  for  a  subpoena  held  error. — Com- 
monwealth T.  Adkins,  188  S.  W.  401. 
^=3603(2)  (Ky.)  In  prosecution  for  murder,  de- 
nial of  continuance  to  defendant  for  absence  of 
one  of  his  three  attorneys  held  proper,  in  view 
of  supporting  affidavit  which  failed  to  show  par- 
ticulars of  absence  and  reason  for  inability  of 
other  attorneys  to  conduct  the  case. — Miulins 
V.  Commonwealth,  188  S.  W.  1079. 
«=s>603(7)  (Mo.)  An  affidavit  for  continuance 
for  absence  of  witness,  which  averred  that  such 
witness  would  testify  that  defendant  had  noth- 
ing to  do  with  the  killing  and  was  not  ^ilty, 
held  insufficient  as  not  stating  facts  justifying 
such  conclusion.— State  v.  Weber,  188  S.  W. 
122. 

«s>603(9)  (Ark.)  An  affidavit  merely  showing 
that  desired  witnesses  were  without  the  state, 
but  failing  to  show  any  facts  as  to  their  pos- 
sible return,  is  not  conclusive  of  the  right  to 
continuance.— James  v.  State,  188  S.  W.  806. 
4s>6l4(l)  (Ky.)  In  trial  for  murder,  trial  court's 
refusal  to  grant  a  third  continuance  on  the 
grounds  of  absence  of  an  alleged  eyewitness  for 
defendant  held  not  an  abuse  of  discretion. — Hun- 
ter V.  Commonwealth,  188  S.  W.  472. 

In  trial  for  murder,  refusal  to  grant  a  third 
continuance  on  the  ground  of  defendant's  iU 
health  held  not  an  abuse  of  discretion.- Id. 

XII.  TRIAXb 
(A)   Preliminary   Froeeedtncs. 

®=>6I9  (Ky.)  The  commonwealth  of  Kentucky 
and  the  city  of  Louisville  cannot  join  as  plain- 
tiffs in  the '  same  warrant  against  a  defendant 
and  i^rosecute  him  under  same  warrant  for 
violation  of  a  statute  and  violation  of  a  city 
ordinance  passed  in  conformity  with  provisions 
of  statute,  and,  where  such  misjoinder  appears, 
the  trial  court  should  require  an  election  it  time- 
ly motion  is  made.— City  of  Louisville  v.  Coal- 
ter.  188  S.  W.  853. 

«s>623  (Ky.)  One  accused  of  an  offense  and 
having  had  one  inquest  as  to  sanity  could  not, 
on  his  release  from  the  asylum  and  upon  being 
brought  to  trial,  have  another  inquest  as  to  his 
sanity  as  a  matter  of  right,  but  allowance  of 
such  inquest  was  within  the  discretion  of  the 
trial  court.— Davidson  v.  Commonwealth,  188  S. 
W.  631. 

One  accused  of  an  offense  and  having  had  one 
inquest  as  to  insanity  is  only  entitled  to  intro- 
duce a  copy  of  the  record  and  verdict  of  the 
inquest  and  to  introduce  other  witnesses  on  the 
same  question,  and  to  the  proper  instruction  that 
if  he  was  insane  at  the  time  of  the  commission 
of  the  offense  he  should  be  acquitted. — Id. 

(B)  Coarse  and  Con  duet  of  Trial  IB   Qen- 
enri. 

«=»633(1)  (Ky.)  Th«  circuit  judges  of  the  state 
are  necessarily  and  properly  vested  with  a  large 
power  and  discretion  in  directing  the  control 
and  disposition  of  criminal  cases. — Common- 
wealth V.  Adkins,  188  S.  W.  401. 
«=>638(8)  (Tex.Cr.App.)  In  misdemeanor  case 
in  which  a  jail  penalty  is  part  of  the  punish- 
ment, it  is  not  necessary  that  defendant  be 
present  when  the  verdict  is  received,  under  Code 
Cr.  Proc.-Booher  v.  State,  188  S.  W.  977. 


<£:=>637  (Ky.)  One  appearing  on  his  trial  on 
criminal  charge  is  entitled  to  be  free  from  hand- 
cuffs, etc.,  unless  there  is  evident  danger  of  es- 
cape, and  to  freedom  from  any  physical  bonds 
which  might  tend  to  confuse  his  mental  facul- 
ties, or  to  create  a  prejudice  against  him. — 
Blair  v.  Commonwealth,  188  S.  WT  390. 
*»656(3)  (Mo.)  In  prosecution  for  obtaining 
personalty  by  false  pretenses,  remark  of  court, 
when  defendant's  offer  in  evidence  of  contract 
of  third  parties  to  make  him  a  deed  to  prop- 
erty which  he  had  agreed  to  exchange  for  prose- 
cutrix was  first  made,  that  it  did  not  show  "any 
right  or  title"  was  improper.— State  v.  E'adaly, 
188  S.  W.  110. 

(C)  Reeeption  of  BTldeaee. 

4s»665(2)  (Ky.)  Though  witnesses  are  placed 
under  the  rule,  it  is  within  the  discretion  of  the 
court  to  permit  deputy  sheriffs  of  the  county, 
who  are  also  witnesseat  to  remain  in  the  room 
during  the  trial. — Davidson  v.  Commonwealth, 
188  S.  W.  631. 

i&=>670  (Ky.)  In  prosecution  for  murder,  rul- 
ing refusing  to  permit  witness  to  answer  ques- 
tion was  not  improper  where  there  is  no  avow- 
al as  to  what  the  answer  would  have  been. — 
Mullins  v.  Commonwealth,  188  S.  W.  1079. 

(D)    Objections    to    Bvidenoe,    Motiona    to 
Strllce   Ont,   and    Bxoeptlona. 

*=>696(6)  (Ark.)  Where  accused  did  not  request 
the  withdrawal  of  an  application  made  by  bis 
mother  for  letters  of  guardianship  containing 
statement  of  age  of  prosecuting  witness  admit- 
ted in  evidence  untu  after  the  conclusion  of 
argument,  refusal  of  court  to  instruct  the  jury 
to  disregard  the  writing  was  not  prejudicial 
error.— Gray  v.  State,  188  S.  W.  820. 

(B)   ArsnmentB    and    Conduct    of    Coansel. 

$=»720(1)  (Mo.)  In  prosecution  for  obtaining 
personalty  by  false  pretenses,  repeated  refer- 
ences of  state's  counsel  to  "bum  checks,"  and 
that  defendant  had  secured  money  thereon 
through  false  pretenses,  held  improper. — State 
V.  Eudaly,  188  S.  W.  110. 

«=»722(3)  (Ark.)  In  fixing  the  punishment  for 
carnal  abuse,  it  is  not  improper  for  the  jury  to 
consider  that  the  accused  is  a  married  man, 
and  argument  to  that  effect  and  that  he  had 
a  two  months'  old  baby  at  the  time  of  the 
offense  is  not  improper. — James  v.  State,  188 
S.  W.  806. 

«=»723(3)  (Tex.Cr.App.)  It  is  no  ground  for 
reversal  that  the  assistant  criminal  district  at- 
torney argued  "that  the  only  way  to  stop  red- 
handed  murders  was  to  write  verdicte  of  guilty 
that  win  stand  out  as  the  noonday  sun."- Berg- 
in  V.  State,  188  S.  W.  423. 
«=3726  (Tex.Cr.App.)  Argument  that  acquittal 
would  be  saying  "Thou  shalt  kill"  is  not  im- 
proper, when  in  answer  ,to  argument  of  accus- 
ed's counsel  that  the  pury  ought  to  acquit,  if 
only  to  stamp  with  disapproval  as  a  disgrace 
to  his  race  the  deceased  white  man,  killed  in  a 
locality  occupied  by  negro  prostitutes.- Free- 
man V.  State,  188  S.  W.  425. 

(F)   Province   of  Conrt  and   Jnry  in   Gen- 
eral. 

9=9740  (Ky.)  The  finding  on  an  inquest  as  to 
sanity  may  be  rebutted  by  oral  evidence  on  a 
trial  for  a  criminal  offense,  and  the  question  of 
insanity  is  for  the  jury. — Davidson  v.  Common- 
wealth, 188  S.  W.  631. 

€==>74i(l)  (Ky.)  If  there  is  any  evidence  of 
guilt  or  a  tact  necessary  to  establish  guilt,  the 
question  to  which  the  evidence  is  directed 
should  be  submitted  to  the  jury. — Huddleston  v. 
Commonwealth,  188  S.  W.  398. 
«=»74l(l)  (Ky.)  The  jury  is  the  judge  of  the 
weight  of  the  eridence. — Elmendorf  v.  Common- 
wealth, 188  S.  W.  483. 
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«=»742(1)  (Ky.)  The  Jury  is  the  judge  of  cred- 
ibility of  the  witnesses.— Elmendorf  v.  Common- 
wealth, 188  S.  W.  483. 

«=>742(2)  (Ky.)  Where,  upon  the  evidence,  as 
a  matter  of  law,  the  court  cannot  hold  that  the 
witness  was  an  accomplice  in  the  commission 
of  the  crime,  it  is  a  question  for  the  jury  upon 
the  evidence,  under  proper  instructions  of  the 
court.— Elmendorf  ▼.  Commonwealth,  188  S.  W. 
483. 

«s»753(2)  (Ky.)  A  motion  for  a  peremptory  in- 
struction could  not  raise  the  question  of  former 
conviction. — Fugate  v.  Commonwealth,  188  S. 
W.  324. 

«=>759(4)  (Ark.)  Under  Const  art.  7,  f  23, 
prohibiting  instructions  on  the  weight  of  evi- 
dence, in  a  prosecution  for  grand  larceny,  an 
instruction  that  if  defendant  was  found  in  pos- 
session of  recently  stolen  proper^,  ^hich  was 
unexplained,  this  evidence  was  sufficient  to  con- 
vict him,  held  reversible  error.— Mitchell  y. 
State,  188  S.  W.  805. 

«=>76l(2)  (Ark.)  In  prosecution  for  selling  liq- 
uor under  Acts  1915,  p.  98,  an  instruction  that 
if  defendant  checked  up  the  cash  he  would  be 
guilty,  using  the  word  "check"  in  the  sense  of 
verifying  the  accuracy  of  the  cash  on  hand, 
held  erroneous  as  assuming  that  by  so  doing  he 
was  assisting  in  the  business.— Marsh  v.  State, 
188  S.  W.  815. 


«=9763,  764^1)  (Tez.Cr.App.)  A  charge  clearly 
upon  the  weight  of  the  evidence  was  properly  re- 
fused.—Berry  y.  State,  188  S.  W.  997. 


(O)   Reeeaaity,  ReaBlBttea,   and   Snnelencr 
of  InstraetioBa. 

4=»770(1)  (Ky.)  Every  person  accused  of  crime 
has  a  right  to  have  ue  Jury  instructed  on 
whole  law  of  the  case. — Hunter  y.  Common- 
wealth, 188  S.  W.  472. 

«s>770(l)  (Tez.Cr.App.)  The  state,  aa  well  as 
the  defendant,  has  tne  right  to  have  issues  in 
its  favor  submitted  properly.— Berry  y.  State, 
188  S.  W.  997. 

«=3770(2)  (Ky.)  A  fact  necessary  to  a  convic- 
tion, when  controverted  in  the  evidence,  should 
be  submitted  to  the  jury  under  an  appropriate 
instruction. — Huddleston  v.  Commonwealth,  188 
S.  W.  332. 

€=3774  (Ky.)  It  is  proper,  when  evidence  jus- 
tifies it,  to  submit  an  instruction  on  the  drunk- 
en condition  of  defendant  at  the  time  of  com- 
mission of  acts  charged  to  show  that  he  could 
not  have  had  any  criminal  intent. — Hayes  v. 
Commonwealth,  188  S.  W.  415. 
Where    defendant    had    sufficient    memory    to 

five  a  connected  narrative  of  everything  that 
appened  and  to  relate  in  detail  facts  that 
might  excuse  his  conduct,  his  unsupported  evi- 
dence that  he  was  drunk  will  not  entitle  him  to 
an  instruction  on  this  subject— Id. 
iS=>775(2)  (Tex.Cr.App.)  A  cause  should  not  be 
reversed  for  refusal  of  charge  on  abbi,  unless, 
in  light  of  all  testimony,  evidence  excludes  the- 
ory of  defendant's  presence  at  place  of  crime. 
—Woods  V.  State,  188  S.  W.  980. 

In  prospcutiun  for  aggravated  assault  and 
battery  upon  female,  refusal  of  charge  on  alibi 
held  not  error. — Id. 

^=»778(4)  (Ky.)  Form  of  Instruction  on  pre- 
sumption of  innocence  stated  by  the  Court  of 
Appeals. — ^Taylor  y.  (jommonwealth,  188  S.  W. 
1087. 

<8=>780(3)  (Tex.Cr.App.)  The  usual  stereotyped 
form  of  charge  with  reference  to  accomplice 
testimony  in  seduction  casos  is  not  erroneous. 
—Self  V.  State,  188  S.  W.  978. 
®=>80S(1)  (Mo.)  An  instruction  referring  the 
jury  to  the  information  for  matters  not  in  the 
instruction,  which  are  necessary  for  their  con- 
sideration, is  erroneous.— State  v.  Herring,  188 
S.  W.  169. 

«=>8II(2)  (Mo.)  The  refusal  of  instructions  of- 
fered by  defendant  that  the  charge  of  embezzle- 
ment could  not  be  sustained  by  proof  that  indi- 


vidual accounts  had  been  fuified  by  mtries 
showing  overdrafts  was  proper,  because  the  in- 
struction singled  out  certain  isolated  facts.— 
State  V.  Pate,  188  S.  W.  139. 
«=38ll(3)  (Tex.Cr.App.)  It  cannot  be  said 
that  the  court  gave  undue  prominence  to  the 
issue  of  provoking  the  difficmtr,  where  he  pre- 
sented it  but  once.— Bergin  y.  State,  188  S.  W. 
423.  . 

«=38I4(3)  (Tez.Cr.App.)  In  prosecution  for 
theft  as  bailee  and  embezzlement  where  proof 
did  not  tend  to  show  defendant  had  any  intereat 
as  bailee  in  the  money  he  stole,  court  properly 
refused  his  charge  that  if  he  had  any  interest 
he  would  not  be  guilty<— Williama  y.  State,  188 
S.  W.  430. 

<S=>8I4(8,9)  (Tez.Cr.App.)  In  prosecution  for 
violating  local  option  law,  court's  refusal  to 
submit  defendant's  plea  of  former  jeopardy  un- 
supi>orted  by  evidence  held  not  erroneous.^ 
Stephens  v.  State,  188  S.  W.  976. 

«s>8l4(16)  (Ky.)  In  the  absence  of  evidence 
tending  to  show  that  witness  was  an  accom- 
plice, the  issue  whether  he  was  should  not  be 
submitted  to  the  jjury,  nor  should  the  court  in- 
struct as  to  sufficiency  of  corroborative  evidence 
under  Cr.  Code  Prac.  |  241. — Elmendorf  v.  C<Mn- 
monwealth,  188  S.  W.  48a 
«=>822(1)  (Tez.Cr.App.)  In  considering  objec- 
tions to  any  paragraph  or  portion  of  the  charge, 
it  is  necessary  to  consider  the  whole  of  the 
charge  in  connection  with  the  paragraph  object- 
ed to.— Berry  v.  State,  188  S.  W.  997. 
«=>823(2)  (Tez.Cr.App.)  The  charge,  "If  you 
believe  from  the  evidence  beyond  a  reasonable 
doubt  that  defendant  with  a  deadly  weapon 
assaulted  deceased^"  is  not  objectionable  as  im- 
plying that  the  knife  used  was  a  deadly  weapon, 
in  view  of  farther  instruction  that,  unless  the 
knife  used  was  a  deadly  weapon,  accused  was 
guilty  of  no  graver  offense  than  manslaughter. 
—Bergin  y.  State,  188  S.  W.  423. 
«=»823(6)  (Tez.Cr.App.)  Any  error  in  not  sub- 
mitting alibi  held  harmless,  the  jury  being  in- 
structed that  the  circumstances  must  show  to 
a  moral  certainty  that  accused,  and  no  other 
person,  committed  the  offense,  and  exclude  every 
other  reasonable  hypothesis.— Cozart  v.  State. 
188  S.  W.  750. 

€=3823(8)  (Ky.)  In  prosecution  for  conspiring 
and  aiding  m  the  killing  of  the  deceased,  failure 
to  give  an  instruction  embracing  defendants' 
theory  of  self-defense  held  not  prejudicial, 
where  under  instructions  given,  they  had  the  fall 
benefit  of  such  defects. — ^Rucker  v.  Common- 
wealth, 188  S.  W.  867. 

(H)   Reaneata  tor  lastraetloBa. 

€=3824(4)  (Ky.)  Where  the  evidence  required 
an  instruction  submitting  the  question  of  the 
agency  of  defendant's  son  in  maKing  sale,  a  re- 
quest for  such  instruction  was  not  necessary. — 
Huddleston  v.  Commonwealth,  188  S.  W.  33Z 
iS=>825(l)  (Mo.)  An  instruction  cannot  be  com- 
plained of  for  omission  to  direct  as  to  a  point 
on  which  accused  asked  for  no  instruction  and 
which  he  did  not  properly  bring  before  the 
court— State  v.  Herring,  188  S.  W.  169. 
€=>829(1)  (Ark.)  In  prosecution  for  mnrder  In 
first  degree,  court  was  not  required  to  multiply 
instructions  upon  the  same  subject,  where  the 
law  had  been  correctly  and  fully  stated  in  those 
given.— McCown  v.  State,  188  S.  W.  547. 
<6=>829(9)  (Tez.Cr.ApD.)  In  prosecution  for 
violating  local  option  law,  refusal  of  charge  on 
burden  of  proof  being  on  state  throughout  and 
jury's  duty  to  acquit  if  they  have  reasonable 
doubt  of  defendant's  guilt,  held  not  erroneous, 
in  view  of  other  charge  substantially  to  same 
effect— Stephens  v.  State,  188  S.  W.  976. 
<S=3829(18)  (Ark.)  Where  a  given  in8tmct><m 
properly  declares  the  law  on  the  point  it  is  not 
error  to  refuse  to  give  a  requested  instruction 
as  to  reasonable  doubt. — Moore  t*  State,  188 

s.  w.  a. 
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«=>830  (Ark.)  Befusal  of  iiiBtrncdon  on  n»- 
cessity  or  proof  that  confession  was  made  with- 
out fear  or  coercion  was  not  error,  where  er- 
roneous statement  was  included  in  instruction 
requested— Hall  v.  State,  188  S.  W.  801. 
«=>830  (Tex.Cr.App.)  Refusal  of  a  reauested 
charge  which  did  not  state  a  correct  legal  prop- 
osition applicable  to  the  testimony,  wag  not 
error.— Berry  v.  State,  188  S.  W.  907. 

(I)   Obleotlons  to  InatraetiOBS  or  Retnasl 
Tliereof,  and  Bzeeptiona. 

9=3840  (Tex.Cr.App.)  Accused  or  his  counsel 
may  waive  right  to  examine  the  charge  before 
it  ^  given  to  the  jury.— Freeman  v.  State,  188 
S.  W.  425. 

(J)   Caatody,    Condvct,    and    Dellberatlonn 
of  Jnrr* 

«=854(9)  (Ark.)  That  a  juror  obtained  permis- 
sion from  officer  in  charge  to  go  a  block  and  a 
half  away  and  return  his  child  to  its  mother, 
without  conversation  as  to  case  with  any  one 
during  his  three  minutes'  absence  and  without 
being  out  of  the  view  of  jurors  and  officer,  fceW 
not  a  separation  of  jurors.— McCown  ▼.  State, 
188  S.  W.  547. 

(K)   Verdict. 

<fc=878(2)  (Tex.Cr.App.)  Where  accused  was 
charged  with  cattle  theft,  and  with  receiving 
stolen  property,  knowing  it  was  stolen,  a  general 
verdict  of  guilty  could  be  applied  to  either  count. 
— Longoria  v.  State,  188  S.  W.  »87. 
«=>878(2)  (Tex.Cr.App.)  Where  the  jury  found 
accused  gmlty  as  charged  in  the  indictment, 
charging  theft  and  receiving  stolen  property,  the 
court  properly  applied  the  verdict  to  the  count, 
charging  theft  established  by  the  evidence. — 
Longoria  y.  State,  188  S.  W.  98& 
®=>883  (Tex.Cr.App.)  A  jury  should  specify  in 
its  verdict  the  grade  of  the  offense  of  which  ac- 
cused is  convicted  in  cases  where  more  than  one 
degree  or  grade  of  the  offense  included  in  the 
indictment  is  given  in  charge  to  the  jury. — 
Kinchen  v.  State,  188  S.  W.  1004. 

Xm.   MOTIONS    FOR    UTEW    TKIAI. 
AND   IN   ARREST. 

<S=>922(7)  (Tex.Cr.App.)  Exception  to  alleged 
erroneous  charge,  set  up  for  first  time  in  motion 
for  new  trial,  is  too  late. — Freeman  v.  State, 
188  8.  W.  4a5. 

<^=>939(1)  (Tex.Cr.App.)  New  trial  will  not  be 
granted  for  newly  discovered  evidence,  where 
no  sufficient  diligence  in  attempting  to  procure 
the  evidence  for  trial  is  shownj  nor  any  excuse 
given  for  failure  to  exercise  diligence.— Newman 
v.  State,  188  S.  W.  426. 

4=>94l(l)  (Ark.)  Motions  for  new  trial  on  new- 
ly discovered  evidence,  which  is  cumulative 
merely,  are  addressed  to  tlie  sound  discretion  of 
the  trial  court.— Paul  v.  State,  188  S.  W.  556. 
«=>942(2)  (Ky.)  Affidavits  that  a  witness,  whose 
testimony  was  admitted  only  on  credibility  of 
accused,  made  statements  contradictory  of  her 
testimony  are  insufficient  on  which  to  grant  new 
trial.— Elmendort  v.  Commonwealth.  188  S.  W. 
483. 

^=3956(2)  (Tex.Cr.App.)  A  motion  for  new  trial 
on  the  ground  of  newly  discovered  evidence, 
not  supported  by  affidavit,  cannot  be  considered. 
—Gomez  v.  State,  188  S.  W.  991. 

XTV.  JXrSGBCENT,     SENTENCE,     AND 
FINAI,  COMMITMENT. 

«=3998  (Ark.)  Where  one  convicted  of  murder, 
sentenced,  and  serving  his  term,  on  being 
brought  into  conrt  refused  to  testify  against  bis 
alleged  accessory  after  the  fact,  the  conrt  could 
not  set  aside  the  conviction,  sentence  him  to 
solitary  confinement  for  contempt,  and  order  his 
return  to  court  after  serving  the  sentence,  for 


further  proceedings  In  the  original  cause.^—Wil- 
liams  V.  State,  188  S.  W.  826. 
^=>IOOI  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  arts.  868,  871,  867,  872,  875,  and  877,  as 
to  jurisdiction,  proceedings  after  conviction,  and 
collection  of  fines  in  misdemeanor  cases,  where 
judgment  is  rendered  for  a  fine  against  one 
accused  of  a  misdemeanor  in  failing  to  work 
roads,  but  execution  is  delayed  for  a  year,  he  may 
nevertheless  be  taken  at  any  time  before  pay- 
ing the  judgment  on  capias  pro  fine,  though 
execution  does  not  issue. — Ex  parte  Cook,  188 
S.  W.  979. 

ZV.  APPEAI,  AND  ERROR,  AND 
CERTIORARI. 

(B)   Presentation  and  Reserratton  In  I<ovr- 
er    Court   of   Oronnda  o(   Review. 

<8=3l035(3)  (Ky.)  In  the  absence  of  timely  ob- 
jection, any  error  in  permitting  employed  coun- 
sel to  take  charge  of  and  conduct  the  trial  and 
make  argument  for  the  commonwealth  instead 
of  the  commonwealth's  attorney  is  not  review- 
able.—Taylor  v.  Commonwealth,  188  S.  W.  1087. 
9=9 1 036(1)  (Ark.)  Accused  cannot  complain  of 
admissioh  of  testimony  as  to  trailing  by  blood- 
bounds,  or  of  failure  to  instruct  to  disregard  it, 
where  he  failed  to  object  to  the  admission  or  to 
request  the  instruction.— Padgett  v.  State,  188 
S.  W.  1158. 

(&=>I037(1)  (Ky.)  Rulings  where  the  record 
does  not  snow  that  the  court  placed  limits  upon 
the  argument,  or  that  appellant  asked  for  any 
given  time  to  argue,  or  that  he  took  an  exception 
to  limiting  the  argument,  any  objection  to  limit- 
ing the  same  cannot  be  reviewed. — Taylor  v. 
Commonwealth,  188  S.  W.  1087. 

In  the  absence  of  timely  objection,  alleged 
error  in  permitting  improper  remarks  from 
counsel  for  the  commonwealth  in  argument  to 
the  jury  is  not  reviewable. — Id. 
iS=»t  037(2)  (Tex.Gr.App.)  The  action  of  the 
trial  court  in  permitting  the  district  attorney 
to  make  a  statement  is  not  reviewable  where 
accused  merely  objected  to  it,  and  did  not  re- 
quest the  court  to  instruct  the  jury  not  to  con- 
sider it. — Longoria  v.  State,  188  S.  W.  988. 
€=»I038(2)  (Ky.)  In  a  prosecution  for  bur- 
glary, failure  of  court  to  admonish  jury  that 
evidence  as  to  the  character  of  defendant  is 
only  to  affect  his  credibility  as  a  witness  is  not 
reversible  error  unless  by  exception  or  objection 
or  motion  made  at  the  time  attention  of  court 
is  called  to  necessity  for  so  admonishing  jury. — 
Hayes  v.  Commonwealth,  188  S.  W.  416. 
4P9|043(2)  (Ark.)  Mere  general  objection  before 
and  after  testimony  of  detective  as  to  con- 
versations with  accused,  some  of  which  was 
competent,  does  not  avail  accused  even  as  to  the 
objectionable  portions,  which  should  be  the 
subject  of  specific  objections. — Padgett  v.  State, 
188  S.  W.  1158. 

®s>l043(2)  (Mo.)  Judgment  in  a  criminal  case 
cannot  be  reversed  for  improper  admission  of 
evidence  and  improper  remarks  of  state's  coun- 
sel and  court,  where  sufficient  objections  and 
exceptions  thereto  were  not  made  and  preserved 
on  trial.— State  v.  Eudaly,  188  S.  W.  110.  . 
ig=>l043(3)  (Tex.Cr.App.)  The  court,  on  re- 
viewing rulings  on  evidence,  must  consider  only 
the  objections  to  the  evidence  made  below. — 
Longona  v.  State,  188  S.  W.  987. 
<S=3l055  (Ark.)  If  the  court  fails  to  properly 
control  argument  of  prosecuting  attorney  and  to 
direct  disregard  of  his  improper  remarks,  ex- 
ception to  ruling  is  necessary  for  complaint  on 
appeal.— Paul  v.  State,  188  S.  W.  656. 
«a»|055  (Mo.)  The  failure  of  the  court  to  ad- 
monish the  state's  attorney  as  to  improper  ar- 
gument cannot  be  reviewed  when  not  excepted 
to.— State  V.  Miller,  188  S.  W.  87. 
9=3 1 063(1)  (Ky.)  In  prosecution  of  an  infant 
for  his  crime,  no  objection  in  the  trial  court  to 
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itR  jarisdiction  being  necessary,  motion  for  new 
trial  is  unnecessary,  in  order  to  present  a  jnria- 
dictional  question  on  appeal  to  the  Court  of 
Appeals.— Waten  t.  Commonwealth,  188  S.  W. 
490. 

^s>  1 064(6)  (Ky.)  Alleged  misconduct  on  part  of 
trial  judge  in  recalling  defendant  and  interrogat- 
ing him  after  attorneys  had  finished  their  ez- 
amiiiation,  not  assigned  as  ground  for  new  trial, 
could  not  be  reviewed  on  appeal. — Comba  v. 
Commonwealth,  188  S.  W.  326. 
^^1064(7)  (Mo.)  Ground  in  a  motion  for  new 
trial  that  the  court  gave  instructions  which 
were  not  the  law  is  not  sufficiently  specific  to 
raise  the  point  for  appellate  review. — State  t. 
Miller,  188  S.  W.  87. 

4=>I065  (Ky.^  In  prosecution  of  an  infant,  for 
crime,  no  objection  in  the  trial  court  to  its 
jurisdiction  being  necessary,  motion  for  new 
trial,  if  filed,  need  not  be  overruled  in  order  to 
present  jurisdictional  question  on  appeal. — Wa- 
ters V.  Commonwealth,  188  S.  W.  490. 

(D)  Record  and   ProeeedlBva  Mot   Im  Reo- 
ord* 

^=»  1 086(4)  (Ky.)  In  the  absence  of  a 'showing 
by  the  record  tnat  a  motion  for  continuance  was 
made  and  the  grounds  therefor,  accused  cannot 
complain  that  ue  trial  court  should  have  grant- 
ed continuance. — Taylor  v.  (Commonwealth,  188 
S.  W.  1087. 

«=>  1 086(14)  (Ark.)  Where  defendant  complains 
that  court  erred  in  failing  to  sustain  a  peremp- 
tory challenge  against  two  jurors,  but  objec- 
tion, or  exception,  or  that  he  had  exhausted  his 
challenges,  is  not  shown,  it  cannot  be  said  that 
error  was  committed.— Thomas  v.  State,  188 
S.  W.  805. 

«=>I090(1)  (Tez.Cr.App.)  Where  the  record  is 
without  a  statement  of  facts  or  bill  of  excep- 
tions, no  question  is  presented  for  review. — 
Sparks  v.  State,  188  S.  W.  081. 
«=3l090(l)  (Tex.Cr.App.)  Where  no  statement 
of  the  evidence  heard  on  trial  accompanies  the 
record  on  appeal  from  a  conviction  and  it  con- 
tains no  biU  of  exceptions,  the  judgment  must 
be  affirmed.— Glover  v.  State,  188  8.  W.  1006. 
<e=>l090(7)  (Tex.Cr.App.)  Denial  of  continu- 
ance is  not  reviewable  where  no  bill  of  excep- 
tions was  reserved. — Moore  v.  State,  188  S.  W. 
978. 

«=>>I090(8)  (Tex.Cr.ADp.)  Admission  of  testi- 
mony is  not  reviewable  where  there  is  no  bill  of 
exceptions  showing  that  the  ruling  was  except- 
ed to  at  the  trial.— Moore  v.  State,  188  S.  W. 
978. 

«s»l090(8)  (Tex.Cr.App.)  Objections  to  rulings 
on  testimony  cannot  be  reviewed,  in  the  absence 
of  bill  of  exceptions.— Wagner  v.  State,  188  S. 
W.  1001. 

^=91090(16)  (Tex.Cr.App.)  Questions  presented 
in  motion  for  new  trial  held  not  reviewable,  in 
the  absence  of  a  statement  of  facts  or  bill  of 
exceptions.— Davidson  v.  State,  188  S.  W.  991. 
$ss>l09l(4)  (Tex.Cr.App.)  A  bill  of  exceptions 
to  admission  of  testimony  as  to  conversation 
with  accused  while  in  custody  and  without 
warning,  which  does  not  state  the  conversation 
or  its  purport,  nor  show  that  it  was  within  the 
statute  forbidding  confessions  while  under  ar- 
rest, is  totally  insufficient.— Freeman  v.  State, 
188  S.  W.  425. 

«=>I09I(5)  (Tex.Cr.App.)  Where  a  bill  of  ex- 
ceptions to  the  court's  refusal  to  permit  accused 
to  introduce  and  read  to  the  jury  the  testimony 
of  a  witness  taken  upon  a  former  trial,  does  not 
give  the  testimony  of  this  witness,  hut  states 
conclusions  therefrom,  the  trial  court  will  not  be 
put  in  error.— Berry  v.  State,  188  S.  W.  997. 
<g=al092(8)  (Tex.Cr.App.)  Since  the  court, 
when  the  duty  devolves  upon  it  to  prepare  bills, 
has  a  reasonable  time  to  do  so,  where  appellant 
used  88  of  90  days  allowed,  and  then  requested 
the  court  to  prepare  them,  and  they  were  com- 
pleted in  three  weeks,  they  would  be  considered. 


thongh  filed  after  the  90  days. — VansicUe  t. 
State,  188  S.  W.  1006. 

«=>  1 092(11)  (Tcx.Cr.A5p.)  A  biU  of  exceptions 
not  approved  by  the  trial  judge  cannot  be  con- 
sidered.—Longoria  V.  State,  188  S.  W.  988. 
«=>  1 092(13)  (Tex.Cr_App.)  Ordinarfly  no  bill 
-will  be  considered  unless  properly  approved  and 
signed  by  a  judge  authonred  to  do  so,  nor  can 
the  parties  nor  their  counsel  by  agreement  dis- 
pense with  such  approval  and  signature. — Van- 
sickle  V.  State,  188  S.  W.  1006. 
«=9l095  (Tex.Cr.App.)  Bill  of  exceptions  filed 
after  adjournment  of  the  term  without  order 
permitting  it  will  be  stricken  out  on  motion. — 
Price  V.  State,  188  S.  W.  74a 
«=»I097(4)  (Tex.Cr.App.)  In  the  absence  of  a 
statement  of  facts,  materiality  of  alleged  new- 
ly discovered  evidence  to  warrant  new  trial  is 
not  reviewable.— Handle  v.  State,  188  S.  W. 
981. 

«s>t099(n  (Tex.Cr.App.)  Since  the  court, 
when  the  duty  devolves  upon  it  to  prepare  state- 
ments of  fact,  has  a  reasonable  time  to  do  bo, 
where  appellant  used  88  days  of  90  allowed,  and 
then  requested  the  court  to  prepare  them,  and 
they  were  completed  in  three  weeks,  they  would 
be  considered,  though  filed  after  the  90  days. — 
Vansickle  v.  State,  188  S.  W.  1006. 
<^=>  1 099(10)  (Tex.Cr.App.)  Ordinarily  no  state- 
ment of  facts  will  be  considered  unless  properly 
approved  and  signed  by  a  judge  authorised  to  do 
so,  nor  can  the  parties  nor  their  counsel  by 
agreement  dispense  with  such  approval  and  sig- 
nature.-Vansickle  V.  State,  188  S.  W.  1006. 
<S=3ll02  (Tex.Cr.Ann.)  Statement  of  facte  filed 
after  adjournment  of  the  term,  without  order 
permitting  it,  will  be  stricken  out,  on  motion. 
—Price  V.  State,  188  S.  W.  748. 
<S=3>II04(3)  (Mo.)  Rev.  St  1909,  i  5309,  requir- 
ing the  transcript  in  criminal  appeals  to  be  re- 
turned as  in  civil  cases,  except  where  the  ap- 
peal operates  as  a  stay,  imposes  upon  accused 
the  duty  of  filing  a  full  transcript,  not  a  short- 
form  transcript.— State  v.  McHenry,  188  S.  W. 
187. 

iS=9ri05(l)  (Tex.Cr.App.)  The  court  may  not 
consider  the  steuoerapuer's  record  of  the  case 
not  approved  by  the  trial  judge  nor  agreed  to 
by  the  attorneys. — Longoria  v.  State,  188  S.  W. 
088. 

€=1 106(2)  (Mo.)  Rev.  St.  1909,  {  5309,  requir- 
ing the  transcript  in  criminal  appeals  to  be  re- 
turned as  in  civil  cases,  except  where  the  ap- 
peal operates  as  a  stay,  imposes  upon  accused 
the  duty  of  filing  a  transcript  within  one  year.— 
State  V.  McHenry,  188  S.  W.  187. 
9=9||I5(2)  (Ark.)  Where  defendant  complains 
that  court  erred  in  failing  to  sustain  a  peremp- 
tory challenge  against  two  jurors,  but  objec- 
tion or  exception  or  that  he  had  exhausted  his 
challenges  is  not  shown,  it  cannot  be  said  that 
error  was  committed.— Thomas  t.  State,  188  S. 
W.  805. 

«=3ll28(2)  (Tex.Or.App.)  Where  no  excuse  is 
given  in  the  motion  for  new  trial  for  newly  dis- 
covered evidence  for  not  exercising  diligence, 
but  in  argument,  defendant's  connsd  states  an 
excuse,  the  court  must  consider  the  record  as 
made  below.— Newman  v.  State,  188  S.  W.  426. 

(6)  Review. 

<8=»  1 1 37(5)  (Ark.)  Where  counsel  for  defendant 
asked  prosecuting  attorney  if  he  wished  to  in- 
troduce an  application  by  defendant's  mother 
for  letters  of  guardianship,  which  contained  age 
of  the  prosecuting  witness,  the  admission  of  the 
paper  held  invited  error.— Gray  t.  State,  188  S. 
W.  820. 

«=>II37(6)  (Ky.)  Where  accused  fully  cross-ex- 
amined witnesses  on  irrelevant  matters,  but,  on 
his  request  the  court  instructed  that  such  evi- 
dence could  be  considered  only  on  the  question 
of  their  credibility,  accused  could  not  complain 
of  admission  of  such  testimony.— EUmendorf  v. 
Commonwealth,  188  S.  W.  483. 
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9 1 141(1)  (Ark.)  On  appeal  from  conviction, 
irt  in  testing  legal  sufficiency  of  evidence 
uld  assume  that  jury  credited  the  state's  evi- 
ice,  and  need  only  consider  such  evidence  in 
:ermining  sufficiency  of  evidence  to  support  a 
iviction.— McCown  v.  State,  188  S.  W.  547. 
3 1 144(5)  (Ky.)  The  circuit  coart  having  no 
risdiction  to  try  a  minor  for  his  crime  with- 
t  original  proceedings  in  the  county  court,  in 
!w  of  Ky.  »t.  i  331e,  it  will  not  be  presumed, 

appeal  to  the  Court  of  Appeals,  in  the  ab- 
ice  of  record  showing,  that  it  had  jnrisdic- 
n,  nor  that,  on  trial  in  such  court,  the  record 
>wed  jurisdiction. — Waters  v.  Commonwealth, 
8  S.  W.  490. 

9l  144(5)  (Tex.Cr.App.)  Where,  after  convic- 
n  and  motion  for  new  trial  because  accused 
18  under  17  no  statement  of  facts  or  evidence 

motion  for  new  trial  is  in  record,  it  will  be 
[turned  the  trial  court  found  either  that  ac- 
3ed  was  more  than  18  years  of  age,  or  his 
5e  was  such  as  should' not  be  sent  to  the  juve- 
e  or  delinquent  court, — Davis  v.  State,  188  S. 
.  990. 

=  1144(14)  (Tei.CrJi.pp.)  When  a  party  is 
ly  charged  with  and  convicted  of  a  misde- 
^anor  and  no  instructions  appear  in  the  rec- 
1,  it  will  be  presumed  that  a  verbal  charge 
18  given  by  consent,  or  that  no  charge  was 
'en,  and,  if  the  former,  that  it  was  correct. — 
agner  v.  State,  188  S.  W.  1001. 
3)150  (Tex.Cr.App.)  The  action  of  the  trial 
jrt  changing,  or  refusing  to  change,  the  venue, 
U  not  be  reviewed  on  appeal,  unless  it  clearly 
pears  that  such  action  was  an  abuse  of  discre- 
>n  and  prejudicial  to  the  defendant. — Van- 
kle  v.  State,  188  S.  W.  1006. 
9 1 1 56(8)  (Ark.)  Except  for  apparent  abuse  of 
icretion,  refusal  of  new  trial  for  newly  dis- 
i-ered  evidence,  which  is  merely  cumulative, 
11  not  be  disturbed.— Paul  v.  State,  188  S.  W. 
5. 

=>  1 1 58(4)  (Ark.)  The  findings  of  the  court  and 
ry  as  to  the  voluntary  character  of  a  con- 
ision  by  accused,  based  on  conflicting  evi- 
nce, are  binding  on  the  Supreme  Court- 
all  v.  State,  188  S.  W.  801. 
=  1159(2)  (Ky.)  Unless  the  facts  and  circum- 
inces  are  clearly  convincing  that  the  verdict 

wholly  unsupported  by  the  testimony,  it  will 
t  be  disturbed. — ^PoUey  v.  Commonwealth, 
8  S.  W.  409. 

=  1159(2)  (Ky.)  The  findings  on  a  prosecution 
cd  to  the  court  will  be  given  the  same  weight 
tnched  to  a  verdict,  and  judgment  cannot  be 
iturbed  unless  palpably  against  the  evidence. 
Commonwealth  v.  Calloway,  188  S.  W.  628. 
=  1159(2)  (Ky.)  Where  jury  on  sufficient  evi- 
nce found  that  person  in  taking  prosecutor's 
ier  was  defendant's  agent,  the  court  could  not 
t  aside  the  verdict. — Logan  v.  Commonwealth, 
8  S.  W.  678. 

=9 1 159(3)  (Ky.)  The  court  on  appeal  can  dis- 
rb  a  verdict  for  insufficiency  of  the  evidence 
ily  when  it  is  palpably  against  the  weight  of 
e  evidence,  and  not  if  the  evidence  is  contra- 
ctoTj,  and  the  accused  has  had  a  fair  trial. 
Elmendorf  v.  Commonwealth,  188  S.  W.  483. 
=  1159(3)  (Tex.O.App.)  A  conviction  on  cou- 
rting testimony  will  not  be  disturbed.— Frfte 

State,  188  S.  W.  978. 

=  If 59(3)  (Tex.Cr.App.)  Where  the  state's  ev- 
ence  was  clear  and  positive  as  to  defendant's 
lilt,  though  contradicted  by  defendant's  tes- 
nony,  a  verdict  of  guilty  cannot  be  disturbed 

appeal. — Gomez  v.  State,  188  S.  W.  991. 

=>t  159(5)  (Ark.).  The  findings  of  the  court 
id  jury  as  to  the  voluntary  character  of  a 
nfession  by  accused  based  on  conflicting  evi- 
;ncc,  are  binding  on  the  Supreme  Court.— 
all  V.  State,  188  S.  W.  801. 
=  1165(3)  (Tex.Cr.App.)  Where  accused  ob- 
cted  to  testimony   of  a  woman,   claiming   she 


was  his  wife,  and  the  pret>onderance  of  evidence 
showed  she  was  not,  submission  to  jury  of  ques- 
tion of  her  wifehood,  with  instruction  to  dis- 
regard her  tc!stimony  it  the  jury  had  reasonable 
doubt  of  her  nonmarriage,  was  not  prejudicial 
to  accused.— Johnson  v.  State,  188  S.  W.  995. 
<E=>  1 1661/2(8)  (Ark.)  Any  error  to  overmlinjf 
challenge  for  cause  to  juror  may  not  be  com- 
plained of  where  defendant  did  not  exhaust  big 
peremptory  challenges. — Herman  v.  State,  188  S. 
W.  641. 

<S=II67(2)  (Mo.)  Where  accused  was  convict- 
ed under  the  first  count  and  acquitted  under 
the  second  and  third  counts  of  the  indictment, 
the  erroneous  overruling  of  a  demurrer  to  the 
evidence  under  the  second  and  third  counts  was 
not  prejudicial.— State  v.  Miller,  188  S.  W.  87. 
<e=ll67(2)  (Tex.Cr.App.)  In  prosecution  for 
theft  as  bailee  and  embezzlement,  court  com- 
mitted no  reversible  error  in  refusing  to  require 
state  to  elect  between  counts  alleging  theft  as 
bailee  and  embezzlement  of  property  of  one 
person  and  other  counts  charging  tbeti  as  bailee 
and  embezzlement  of  property  of  another,  where 
only  the  former  counts  were  submitted. — Wil- 
liams V.  State,  188  S.  W.  430. 
■£=1168(3)  (Mo.)  Where  witnesses  did  not  tes- 
tify to  anything  having  a  tendency  to  convict 
defendants,  the  Supreme  Court  "would  not  con- 
sider their  competency,  though  they  were  con- 
fined as  insane  persons ;  their  testimony  being 
harmless.— State  v.  Herring,  188  S.  W.  169. 
<S=II89(5)  (TeJcCnApp.)  Where  court  with- 
drew from  Jury  defendant's  testimony  that  he 
had  one  of  the  baby's  pictures,  there  was  no  re- 
versible error. — Johnson  v.  State,  188  S.  W. 
426. 

®=l  169(5)  (Tex.Cr.App.)  On  trial  for  cattle 
theft,  error  in  admitting  evidence  of  theft  by  ac- 
cused of  other  cattle  was  cured  by  the  court 
withdrawing  the  evidence  and  directing  the  ju- 
ry not  to  consider  it. — Longoria  v.  State,  188  S. 


'^. 


®=»II70(2)  (Ky.)  Rejection  of  testimony  that 
the  same  liquors  involved  were  involved  in  a 
prior  prosecution  and  acquittal,  though  such 
testimony  was  competent,  was  not  prejudicial, 
where  a  number  of  other  witnesses  testified  to 
thd  same  effecl]  as  would  witness,  if  permitted. 
—Lemon  v.  Commonwealth,  188  S.  W.  858. 
<8=>ll70>/2(6)  (Tex.Cr.App.)  On  a  trial  for  cat- 
tle theft,  any  error  in  asking  accused  if  he 
was  in  possession  of  other  stolen  cattle,  Held 
cured  by_  the  withdrawal  of  the  testimony,  and 
a  direction  to  the  jury  not  to  consider  it. — 
Longoria  v.  State,  188  S.  W.  987. 
€=>II72(1)  (Ky.)  In  prosecution  under  Ky.  St. 
i  2557b,  Bubsec.  2,  for  having  possession  of  liq- 
uor for  sale  in  local  option  territory,  instruction 
authorizing  penalty  prescribed  by  section  2557a 
held  prejudicial  error. — Uoskius  v.  Commou- 
wealth.  188  S.  W.  348. 

<8=3l  172(1)  (Mo.)  In  trial  of  insane  asylum  at- 
tendanta  for  murder  of  a  patient,  instruction 
held  proper  when  stripped  of  unnecessary  words 
"unlawfully  and  "in  tne  manner  set  out  in  the 
information,"  and  the  use  of  such  words  was 
harmless.— State  v.  Herring,  188  S.  W.  169. 
<S=  1 172(10)  (Alt.)  Trial  court's  failure  to  re- 
duce its  instructions  to  writing,  as  required  by 
Ckinst.  art  7,  §  23,  and  Kirby's  Dig.  §  6196, 
and  giving  of  oral  instructions  reported  in  short- 
hand by  official  court  stenographer  and  tran- 
scribed and  filed  with  bill  of  exceptions,  held  not 
reversible  error,  where  it  affirmatively  appeared 
that  no  prejudice  resulted. — Merrill  v.  City  of 
Van  Buren,  188  S.  W.  537. 
€=1173(2)  (Ky.)  In  a  prosecution  for  bur- 
glary, failure  of  the  court  to  admonish  the  jury 
that  character  evidence  is  only  received  for  the 
purpose  of  affecting  defendant's  credibility  as 
a  witness,  after  being  requested  to  do  so,  is 
not  reversible  error  unless  it  appears  from  the 
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whole  record  that  the  substantial  rights  of  tbe 
accnsed  were  prejudiced. — Hayes  v.  Common- 
wealth, 188  S.  W.  415.   , 

*=>!  174(5)  (Ark.)  In  trial  for  murder,  fact  that 
a  jaror  in  the  presence  of  others  and  in  charge 
of  officers  had  exchanged  greetings  with  tbe  son 
of  the  deceased,  not  appea^ng  to  have  destroy- 
ed tbe  integrity  of  the  trial,'  held  not  reversible 
error.— McCown  v.  State,  188  S.  W.  547. 


(H)  Detennlaatlon     and 
Canae. 


Dlapoaltloa     of 


^=>II84  (Tex.Cr.App.)  In  prosecution  for 
crime,  where  sentence  does  not  comply  with 
indeterminate  sentence  law.  Court  of  Criminal 
Appeals  will  order  it  reformed. — Williams  v. 
State,  188  S.  W.  430. 

*=»llfl6(l)  (Tex.Cr.App.)  While  one  convicted 
of  an  onense,  if  without  fault  on  his  part  de- 
prived of  bill  or  statement  by  the  adverse  par- 
ty or  the  judge,  is  entitled  to  reversal,  he  must 
use  all  diligence  necessary  to  secure  them,  and, 
in  the  absence  of  diligence,  he  cannot  have  re- 
versal.—Vanaickle  V.  State,  188  S.  W.  1006. 

One  convicted  of  manslaughter  held  not  to 
have  used  due  diligence  to  procure  statement 
of  facts  and  bill  of  exceptions. — Id. 
e=>  1 1 86(4)  (Ky.)  The  mere  omission  of  the 
word  "recover"  from  the  judgment  is  a  clerical 
misprision,  insufficient  to  authorize  reversal. — 
Jones  V.  Commonwealth,  188  S.  W.  343. 
«=»II86(4)  (Ky.)  In  a  prosecution  for  viola- 
tion of  Acts  1014,  c.  22,  regulating  plumbing  in 
which  city  of  Louisville,  without  objection,  be- 
came a  party  plaintiff  to  prosecute  for  violation 
of  an  ordinance  passed  under  statute,  error  in 
failing  to  dismiss  the  prosecution  in  the  name 
of  the  commonwealth,  held  harmless,  in  view  of 
Cr.  Code  Frac.  |  340,  concerning  immaterial  er- 
rors.—City  of  Louisville  v.  Coalter.  188  S.  W. 
853. 

®=>  1 1 86(4)  (Tenn.)  Where  refusal  to  give  prop- 
er instructions  does  not  affect  result,  verdict 
being  fully  in  accord  with  merits  of  case,  case 
must  be  affirmed  under  Act  1911,  e.  82.— Mont- 
gomery T.  State,  188  S.  W.  218. 

CROPS. 


See  Chattel  Mortgages,  <8=»117. 

CROSS-EXAMINATION. 

See  Witnesses,  <S=>360. 

CROSSINGS. 

See  BaUroads,  «=>241,  30&-362. 

CRUEL  AND  UNUSUAL  PUNISHMENT. 

See  Contempt,  «=372. 

CRUELTY. 

Se«  Divorce,  <8=>130. 

CUMULATIVE  EVIDENCE 

See  Criminal  Law,  «=>59e,  941. 

CURTESY. 

See  Descent  and  Distribution,  4s>24. 

«=3l  (Mo.)  Where  a  wife,  the  holder  of  the 
legal  title  to  land  died,  leaving  two  children, 
her  husband  was  entitled  to  a  curtesy  estate  in 
the  whole  of  the  land. — Powell  t.  Powell,  188 
S.  W.  795. 

CUSTODY. 

See  Divorce,  <8=»303,  312. 

CUTTING  TIMBER. 

See  Injunction,  «=»52;  Trespass,  4=952. 


DAMAGES. 

See  Appeal  and  Error,  ^91062:  Aaaanlt  and 
Battery,  <S=s40 ;  Carriers,  «=3229,  230;  Chat- 
tel Mortgages,  «=»176,  177;  Death,  €=>9o; 
Evidence,  «=>477;  Insurance,  ®=>602;  Libel 
and  Slander.  «=»113,  120;  Municipal  Corpo- 
rations, ®=9706;  Nuisance,  «=»72,  76;  Sales, 
<3s>371-384 ;  Telegraphs  and  Telephones,  «» 
60;   Trespass,  «=>46-52;  Trial,  «s>252. 

I.  HATVBE  Ain>  OBOlmiM  ZH  OBM- 

VlttA-W.. 

<3=»2  (Tex.Civ.App.)  In  action  for  tort,  law  of 
place  where  wrong  was  committed  controls  on 
question  of  damages. — Western  Union  Telegiapb 
Co.  V.  Smith,  188  S.  W.  702. 

m.   OBOimDS  AHD  SUBJECTS  OF 
OOMPENSATOBT  DAMAGES. 

(A)  Direct    or    Remote,    ConttaaceBt,    «r 
ProapectlTe    Coaaeamencea  or  Loaaea. 

<&=>23  (Ky.)  In  action  against  railroad  for 
breach  of  contract  to  grade  land,  plaintiffs  heU 
not  entitled  to  damages  for  defendant's  failure 
to  provide  them  with  a  passway,  matter  not 
within  contemplation  of  parties. — Sandy  Val- 
ley &  B.  Ry.  Co.  V.  Hughes,  188  S.  W.  804. 
^=»39  (Ark.)  In  suit  for  breach  of  contract  to 
bum  brick  at  certain  cost  per  thousand.  heU 
that,  on  defendant's  negligent  tailure  to  perform 
the  contract  by  turning  off  the  heat  so  that  the 
bricks  burned  were  worthless,  it  wag  liable  for 
such  damages  as  plaintiff  might  sustain. — ^Luce 
V.  Arkansas  Brick  &  Mfg.  Co.,  188  S.  W.  568l 
«=340(2)  (Tex.Civ.App.)  In  action  for  damages 
for  breach  of  contract,  loss  of  profits,  reasonably 
supposed  to  have  been  within  the  contemplation 
of  the  parties,  end  the  amount  of  which  can  be 
proven  with  reasonable  certainty,  may  be  recov- 
ered.— Grand  Prairie  Gravel  Co.  v.  Joe  B.  Wills 
Co.,  188  S.  W,  680. 

In  action  for  breach  of  contract  to  sell  gravel 
to  be  resold  by  plaintiff  to  his  customers,  as 
known  to  the  defendant,  held  that  the  plaintiff's 
loss  of  profits  from  a  breach  of  the  contract  was 
within  the  contemplation  of  the  parties,  and  re- 
coverable.—Id. 


(B)   AvKravatlon,  Mttlaration.   and   Redne- 
tion  of   l>oaa. 

«=»62(3)  (Tex.Civ.App.)  It  is  the  duty  of  the 
injured  party  to  use  reasonable  care  to  lessen  the 
damages  or  preserve  the  property;  the  burden  to 
show  that  he  has  not  done  so  being  upon  tbe  ad- 
verse party.— Panhandle  &  S.  V.  Ry.  Co.  v.  Nor- 
ton, 188  S.  W.  1011. 

€=>62(4)  (Ky.)  Injury  to  logs  from  expjjsure 
cannot  be  recovered  for  failure  of  plaintiff  to 
complete  his  logging  contract  in  time  limited, 
defendant  having  the  right  to  complete,  and 
prevent  such  damage.— Ford  Lumber  i,  Mfg.  Co. 
v.  Comett,  188  S.  W.  466. 

VI.  MEASTTBE  OF  DAMAGES. 
(C)   Breach  of  CoBtraot. 

^s»l2t  (Ky.)  In  action  against  railroad  for 
breach  of  contract  obligating  it  to  grade  land, 
plaintiffs  could  not  recover  value  of  their  land, 
if  defendant  had  removed  all  earth  and  stone 
from  land  it  did  remove  earth  and  stone  from, 
down  level  with  its  grade. — Sandy  Valley  &  El. 
Ry.  Co.  V.  Hughes,  188  S.  W.  894. 

In  action  against  railroad  for  breach  of  con- 
tract obligating  it  to  grade  land,  measure  of 
damages  held  cost  to  jjlaintiffs  to  complete  con- 
tract, plus  compensation  for  inconvenience  to 
them  from  nonperformance. — Id. 
®=3 1 23  (Ark.)  In  suit  for  breach  of  contract  to 
burn  brick  at  certain  price  per  thousand,  negli- 
gent performance  thereof  rendering  the  brick 
burned  worthless,  made  defendant  liable  in  dam- 
ages for  minimum  price  of  amount  of  otherwise 
merchantable  brick  destroyed  in  burnina. — I.nce 
't.  Arkansas  Brick  &  Mfg.  Co..  188  S.  W.  568. 
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IirADEQTTATE   AND   EXCESSIVE 
DAMAGES. 

0(1)  (Ark.)  In  action  Jot  iujurieg  to  mule, 
.  and  person  in  crossing  collision,  damages 
150  held  not  excessive. — St.  Louis  South- 
n  Ry.  Co.  V.  Murphy,  188  S.  W.  1180. 
I  (4)  (Ky.)  A  verdict  of  $2,750  for  per- 
injury   as  result   of  which  plaintiff,   who 

the  accident  was  a  strong,  healthy  wo- 
und had  not  been  able  since  the  accident 
itrol  urine,  was  not  excessive.— Goodman 
mas,  188  S.  W.  76». 
2(1)  (Ky.)  Verdict  of  $1,250  to  pedestrian 
1  on  crossing  and  forced  to  pay  $375  hoa- 
ind  doctor  biU,  and  receiving  injuries  of 
1  rib  and  floabng  kidney,  was  not  exces- 
Mclville  V.  RoUwa«e,  188  S.  W.  638. 
2(1)  (Tex.Civ.App.)  Verdict  of  $8,000  to 
it,  who  had  been  a  strong  man  in  good 
,  earning  $4.25  per  day,  at  52  years  of 
vho  by  Lis  injuries  lost  his  health,  suf- 
pain  after  15  months,  and  became  incapa- 

earniug  money,  was  not  excessive. — Con- 
:cd  Kansas  City  Smelting  &  Refining  Co. 
1.  188  S.  w;  439. 

2(1)  (Tex.CiyApp.)  An«ward  of  $15,000 
68  in  favor  of  a  railroad  fireman  who 
3  seriously  and  permanently  injured  that 
aid  never  again  be  able  to  perform  pbys- 
ibor,  is  not  excessive. — San  Antonio,  U. 
R.  Co.  V.  Hagen,  188  8.  W.  964, 
2(2)  (Tex.Civ.App.)  Verdict  of  $15,28050, 
eu  to  young  lineman  severely  burned  by 
city,  and  whose  arm  was  likely  to  be  per- 
itly  useless,  held  not  excessive.— Qulf 
1  Telephone  Co.  v.  Evetts,  188  S.  W.  289. 
8  (Ky.)  Verdict  of  $2,500  in  action  for 
;e8  to  plaintiff's  property  from  pollution 
ters  of  stream,  in  view  of  uses  of  proper- 
i  injury  thereto,  held  not  so  excessive  as 
jicate  such  passion  or  prejudice  as  to 
r  a  reversal.— City  of  Princeton  v.  Pool, 
.  W.  758.  . 

X.  pxjEAsnro,  evidence,  and 

ASSESSMENT.        ^ 
(A}  Pleadlnc 

i9(3)  (Ky.)  One  injured  at  .  a  railroad 
ng  need  only  plead  and  prove  i>ermanent 
,  whereupon  his  damages  may  properly  in- 
loss  or  impairment  of  earning  capacity,  and 
loss  need  neither  be  pleaded  nor  proved.— 
peake  &  O.  Ry.  Co.  v.  Bland,  188  S.  W. 

(B)  BTMenee. 

i3(l)  (Ky.)  That  injured  trade  laborer  re- 
I  medical  attention  after  return  to  house 
;tion  foreman  which  he  had  been  told  to 
in  altercation  with  foreman  held  to  raise 
esumption  that  altercation  resulted  in  in- 
.— I^ouisville  &  N.  R.  Co.  v.  Simpson,  188 
.297. 

13(1)  (Ky.)  Where  personal  injury  is 
inent,  failure  of  plaintiff  to  show  ms  eam- 
ipacity  or  impairment  thereof  is  not  fa- 
1  recovery  therefor.— Moore  y.  Hart,  188 
.  861. 

'4(1)  (Tex.Civ.App.)  Where  the  pleadings 
t  recovery  of  the  cost  of  repairs  to  auto- 
e  damaged,  evidence  of  the  market  value 
!  automobile  just  before  and  after  the  acci- 
held  inadmissible.— Pecos  &  N.  T.  Ry.  Co. 
Means,  188  S.  W.  692. 
94  (Tex.  Civ.  App.)  Where  plaintiff  was 
id  at  a  railroad  crossing,  the  mere  fact  that 
Fused  to  permit  a  hypodermic  to  be  used  in 
;  him  held  not  to  show  a  want  of  proper 
ncnt— Pecos  &  N.  T.  Ry.  Co.  v.  McMeans, 
i.  W.  692. 

ere  plaintiff  was  injured  at  a  railroad 
ing,  the  mere  fact  that  at  the  time  of  the 
?nt  lie  did  not  realize  his  injury  and  did 


not  at  once  begin  a  treatment  does  not  show 
negligence  in  treatment.— Id. 
®=>I85(1>  (Tex.Civ.App.)  That  a  servant  who 
claimed  injuries  went  back  to  work  the  next 
day  would  merely  go  to  extent  of  injuries. — 
Consolidated  Kansas  City  Smelting  &  Refining 
Co.  V.  Dill,  188  S.  W.  439. 

Evidence  held  not  to  warrant  saying  that 
verdict  as  to  extent  of  servant's  injuries  was  • 
nnsupported  by  proof. — Id. 
'®=3l90  (Tex.Civ.App.)  In  action  for  breach  of 
contract  to  sell  and  deliver  gravel,  held,  on  the 
evidence,  that  plaintiff  might  recover  loss  of 
profits  on  gravel  which  he  would  have  resold 
to  his  own  customeis,  without  showing  any  bind- 
ing contract  or  any  contract  with  them. — Grand 
Prairie  Gravel  Co.  v.  Joe  B.  Willa  Co.,  188  S. 
W.  680. 

(C)  ProceedlnKs  for  Aasesiment. 

<SS3208(3)  (Ky.)  Evidence  held  to  sustain  snth 
mission  ef  issue  of  recovery  for  permanent  uB- 
juries  to  pedestrian  struck  by  an  automobile. — 
MelviUe  v.  RoUwage,  188  S.  W.  «38. 
iS=>208(4)  (Tex.Civ.App.)  In  servant's  action 
for  personal  injury,_^  where  there  was  evidence 
that  he  was  earning*  $14  per  week  when  injur- 
edf  and  that  for  some  time  thereafter  he  was 
unable  to  perform  any  work,  there  was  no  er- 
ror in  submitting  an  issue  as  to  the  reasonable 
value  of  the  time  lost  on  account  of  his  injury. 
—Eureka  Ice  Co.  v.  Buckloo,  188  S.  W.  510. 
iS=92l5(2)  (Ky.)  In  action  against  automobile 
driver  for  injuries  to  plaintiff  when  his  horse  be- 
came frightened  and  was  struck,  refusal  of  court 
to  instruct  on  punitive  damages  held  erroneous. 
—Searcy  v.  Golden,  188  S.  W.  1098. 
«=»2I7  (Tex.Civ'.App.)  Under  an  aU'egation  of 
injury  to  an  automooile,  a  charge  that  measure 
of  damages  was  the  difference  in  Its  value  before 
and  after  the  injury  held  abstractly  correct.- 
Pecos  4  N,  T.  Ry.  Co.  v.  McMeans,  188  S.  W. 
692. 

Where  pleading  sought  to  recover  the  cost  to 
repair  an  automobile  damaged,  a  charge  submit- 
ting as  measure  of  damages  difference  in  its 
market  value  before  and  after  injury  held  in- 
correct— Id. 

«=s>22l  (Tex.Civ.App.)  On  cross-UU  for  dam- 
ages for  t>ersonal  injury  from  the  negligence  of 
plaintiff's  agent  furnished  to.  instruct  defendant 
in  operation  of  automobile,  held- on  the  evidence 
that  requested  special  issue  as  to  exnenses  for 
drugs,  etc.,  was  proMrly  refused.— Roberts  v. 
Houston  Motor  Car  Co.,  188  S.  W,  287. 

DEATH, 

See   Abatement  and  Revival:    Elections,  «=> 
147;    Evidence,  «=3474;    Taxation,  «s»590. 

n.  ACTIONS    FOR   CAUSING   DEATH. 
(A>  RlKkt  of  Actloa  and  Defeaaea. 

<S=>3I(7)  (Ky.)  Mother  of  railroad  fireman,  sup- 
ported by  husband  and  other  children,  h«ld  not 
to  have  pecuniary  expectations  from' her  son, 
entitling  her  to  recover  under  the  federal  Em- 
ployers' Liability  Act  for  his  death.— Davis' 
Adm'r  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co., 
188  S.  W.  1061. 

<&=332  (Ky.)  Where  railroad  servant,  killed  in 
interstate  commerce,  leaves  surviving  a  child, 
action  for  his  death,  under  federal  Employers' 
Liability  Act,  must  be  maintained  exclusively  for 
its  benefit,  to  exclusion  of  other  classes  of  bene- 
ficiaries named  in  act,  such  as  parents. — ^Davis' 
Adm'r  v.  Cincinnaa,  N.  O.  &  T.  P.  Ry.  Co.,  188 
S.  W.  1061. 

(D)  Pl^adlns   aad   BTldeaee. 

<S=>64  (Ky.)  In  suit  against  railroad,  under  fed- 
eral Employers'  Liability  Act  for  benefit  of  de- 
cedent's child  for  death  of  fireman,  permitting  in- 
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troduction  in  evidence,  and  reading  to  jury  over 
objections,  ot  judgment  in  divorce  suit  against 
decedent,  ordering  him  to  pay  bis  wife  $300  for 
support  of  their  minor  child,  held  erroneous. — 
Davis'  Adm'r  v.  Cincinnati,  N.  O.  &  T.  P.  By. 
Co.,  188  S.  W.  1061. 

(E)  DmrnttKca,   Forteltnre.   or   Fine. 

'^=395(3)  (Ky.)  In  action  against  railroad,  un- 
der federal  Employers'  Liability  Act,  for  death, 
of  its  fireman,  brought  for  benefit  of  infant 
daughter,  sum  which  plaintiff  was  entitled  to  re- 
cover for  her  was  properly  limited  to  what  she 
had  reasonable  expectations  of  receiving  from 
her  father  but  for  his  death.— Davis'  Adm'r  v. 
Cincinnati,  N.  O.  &  T.  P.  By.  Co.,  188  S.  W. 
1061. 

In  action  against  railroad,  under  federal  Em- 
ployers' Liability  Act,  for  death  of  fireman, 
brought  for  benefit  of  minor  daughter,  plaintiff 
could  recover  for  the  child  only  the  actual  pe- 
cuniary loss  resulting  to  her,  and  not  for  the 
money  value  "of  that  care,  counsel,  training, 
and  education"  which  she  might  have  received. 
—Id. 

(P)  Trial,  JadsnseBt.  aad  Revleiv. 

®=>I03(4)  (Ey.)  In  action  against  railroad,  un- 
der federal  Employers'  Liability  Act,  for  death 
of  fireman,  brought  for  benefit  of  infant  daugh- 
ter, court  should  not  have  submitted  question 
whether  child  bad  the  right  to  expect  pecuniary 
assistance  from  her  father  had  he  lived. — ^Davis' 
Adm'r  v.  Cincinnati,  N.  O.  &  T.  P.  By.  Co.,  188 
S.  W.  1061. 

DEBT. 

See  Constitutional  Lew,  4=>83. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Fraudulent  Conveyanjses;  Mar- 
shaling Assets  and  Securities. 

DECEDENTS. 

See  Executors  and  Administrators. 


See  Fraud. 


DECEIT. 
DECLARATIONS. 


See  Criminal  Law,  ^=»413,  417 ;  Evidence,  ®=» 
271,  273;    Homicide.  «=»20a-221. 

DEDICATION. 

a.   OPEHATION   ANB   EFFECT. 

«=s>55  (Ky.)  Beservation  in  written  instrument 
dedicating  streets  in  incorporated  town  to  pub- 
lic uses  of  right  to  control  location  of  any  rail- 
road upon  street  held  valid,  so  that  public  would 
take  street  subject  to  such  burden.— Arn  v. 
Chesapeake  &  O.  By.  of  Kentucky,  188  S.  W. 
340. 

Beservation  in  instrument  dedicating  public 
streets  of  incorporated  town  of  right  to  control 
location  of  any  railroad  therein  under  which  the 
location  of  a  railroad  left  enough  of  street  for 
all  purposes  for  which  dedicated  held  not  invalid 
as  destroying  its  chief  characteristics. — ^Id. 
€=»58  (Tes.Civ.App.)  A  municipality  authoriz- 
ed by  charter  to  lay  out,  regulate,  widen,  etc., 
its  streets,  is  not  bound  by  dedication  to  main- 
tain sidewalks  but  may  appropriate  the  street 
from  time  to  time  to  such  uses  as  are  conducive 
to  the  public  good,  and  equity  will  not  interfere 
with  its  discretion  in  that  respect — Jones  v. 
City  of  Houston,  188  S.  W.  688. 
4s»62  (Ky.)  Owner  of  land  who  dedicated 
right  of  way  thereover  for  turnpike  road,  which 
was  accepted,  held  to  have  no  right  to  hold  the 
part  constructed  by  him  over  his  own  land  to 
compel    payment   of    the   unsecured    obligation 


of  the  tomplke  company  for  Its  construction.— 
Husband  v.  Cotton,  188  S.  W.  380. 

DEEDS. 

See  Acknowledgment,  4=>6;  Descent  and  Dis- 
tribution, <8=»90;  Evidence,  «=>419,  460; 
Fraudulent  Conveyances;  Husband  and  Wife, 
€=>47 ;    Mortgages. 

m.   OOHSTBUCTIOK  AHD  OPEHA- 
TION. 

(B)  Fropertr  ComTcyed. 

4=9ll8  (Ky.)  Conveyance  by  devisee  of  her 
share  of  home  farm  of  her  father,  the  patentee, 
held  not  to  carry  lands  as  to  which  he  bad  ac- 
quired adverse  titie. — Dotson  v.  Fletcher,  188 
S.  W.  642. 

Certain  facts  held  not  to  establish  that  a  con- 
veyance by  patentee's  daughter  of  her  interest 
in  his  home  farm  carried  with  it  land  which 
the  patented  had  acquired  by  adverse  possession. 
— Id. 

(B>  Coadttlons  and.  Reatriotlona. 

^s»l44(l)  (Ky.).A  deed  construed,  and  held, 
despite  conflict  between  granting  and  habendum 
clauses,  that  infant  grantees  took  the  land  sub- 
ject to  conditions,  and  on  failure  of  perform- 
ance, the  property  reverted  to  grantor. — Martin 
V.  Adams,  188  S.  W.  818. 

9=3 1 49  (Ky.)  In  deed  of  gift  from  father  to 
son,  purporting  to  convey  a  fee-simple  title, 
restriction  that  son  should  not  trade  the  land 
to  anv  person  other  than  the  father's  bodily 
heirs  for  the  term  of  20  years  was  a  reasona- 
ble and  valid  restriction.— Francis  v.  Big  San- 
dy Co.,  188  S.  W.  345. 

A  deed  made  in  violation  of  a  valid  restriction 
upon  alienation  is  not  void,  but  voidable. — Id. 
®=3|49  (Ky.)  A  condition  in  a  grant  of  land 
that  the  grantee  should  not,  for  a  period  of  20 
years,  convey  the  land  to  any  other  person 
than  her  bodily  heirs  is  reasonable  and  valid. 
—Price  V.  Virginia  Iron,  Coal  &  Coke  Co.,  188 
8.  W.  668. 

€=>I55  (Ky.)  Provisions  of  deed  held  to  vest 
the  titie  to  the  land  ia  the  grantee  on  delivery 
of  the  deed,  subject  to  divestiture  on  exercise 
of  the  right  of  sale  or  foreclosure  of  the  lien 
reserved.— Adkins  v.  Adkins,  188  S.  W.  843. 
$=3 1 56  (Ky.)  Where  a  condition  temporarily 
restraining  alienation  by  the  grantee  save  as 
to  certain  enumerated  persons  did  not  provide 
any  limitation  over,  a  breach  can  only  be  taken 
advantage  of  by  the  grantor  or  his  heirs,  and 
the  grantee  cannot,  having  conveyed,  set  aside 
her  conveyance  after  expiration  of  the  pro- 
hibited period. — Price  v.  Virginia  Iron,  Coal  & 
Coke  Co.,  188  S.  W.  658. 
®s>l66  (Ky.)  A  grantor,  who  has  imposed  a 
valid  restriction  upon  alienation  and  has  the 
right  to  exact  a  forfeiture  for  its  breach,  by 
joining  in  a  conveyance  wherein  there  is  a 
breach  of  such  restriction,  waives  bis  right  to 
exact  the  forfeiture  caused  by  the  breach.^ 
Francis  v.  Big  Sandy  Co.,  188  S.  W.  345. 
€=>I68  (Ky.)  Under  grant  of  land  on  condition. 
held  that  where  instrument  expressly  recited 
that  breach  of  condition  would  work  forfeiture, 
no  action  was  necessary  to  deprive  infant  gran- 
tees of  their  interests  on  breach  of  the  condi- 
tion.—Martin  V.  Adams,  188  S.  W.  318. 
9=>I68  (Ky.)  A  forfeiture  for  breach  of  a  val- 
id restriction  on  alienation  contained  in  a  deed 
cannot  be  exacted  by  any  one  after  the  period 
of  restriction.- Francis  v.  Big  Sandy  Co.,  188 
S.  W.  345. 

®=»I68  (Ky.)  While  the  older  doctiine  was 
that  on  breach  of  conditions  subsequent,  a 
grantor  must,  to  divest  the  titie  of  the  grantee, 
re-enter  the  premises  before  suing  for  them, 
according  to  modern  weight  of  authority,  de- 
mand or  notification  of  the  grantor's  claims  for 
breach  of  conditions  is  sufficient  to  authorize 
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the  action  where  the  breach  works  a  forfeiture. 
Adkina  t.  Adkins,  188  S.  W.  843. 

Where  the  grantee,  in  a  conveyance  condi- 
tioned for  support,  fails  to  perform  the  condi- 
tion, equity  will  set  aside  the  deed. — ^Id. 

Provisions  of  deed  in  consideration  of  sup- 
port and  care,  keld  to  provide  remedy  personal 
to  grantor,  so  that  action  to  rescind  for  failure 
of  performance  of  conditions  subsequent  could 
not  be  maintained  by  heirs  of  the  grantor  after 
his  death. — Id. 

IV.  PliEASnTQ   ANB   EVIDZIMOE. 

«=>I96(3)  (Ky.)  Where  conveyances  from  par- 
ent to  child  are  without  valuable  consideration, 
the  law  casts  upon  the  grantee  harden  of  show- 
ing that  the  transaction  was  fair.— Shields  v. 
Burge,  188  S.  W.  821. 

«=>  1 96(3)  (Ky.)  Where  grantor  advanced  to  cer- 
tain children  abont  |1,500  each,  and  deeded  to 
three  others  lands  worth  $75,000,  $15,000,  and 
$15,000,  respectively,  and  the  child  receiving  the 
$75,000  piece  was  constantly  in  attendance  on 
the  grantor,  who  was  partially  paralysed  and 
of  weak  mentality,  such  grantee  had  the  burden 
of  showing  that  the  transaction  was  fair. — 
WilUamson  v.  Lowe,  188  S.  W.  1065. 
«==>2I  1(1)  (Ky.)  £}vidence  held  to  show  that  the 
grantor  was  mentally  incompetent  to  convey. — 
Williamson  v.  Lowe,  188  S.  W.  1066. 
«=32l  1(4)  (Ky.)  In  suit  to  cancel  deed  to  dwell- 
ing house  and  lot,  executed  by  deceased  mother 
of  parties,  to  defendant,  evidence  held  to  estab- 
lish defendant's  undue  influence,  inducing  exe- 
cution of  the  deed.— Shields  v.  Burge,  188  S.  W. 
321. 

«=>2I  1(4)  (Ky.)  Evidence  held  to  show  that  the 
grantor  was  unduly  influenced  by  one  of  the 
grantees.— Williamson  v.  Lowe,  188  S.  W.  1065. 
Great  inequality  in  gifts  by  a  parent  to  his 
children  heU  strong  evidence  of  hostile  feeling 
to  sfime  of  them. — Id. 

DE  FACTO  CORPORATIONS. 

See  Corporations,  €=>28,  594,  617. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Mortgages,  «=»401. 

DELEGATION  OF  POWER. 

See  Licenses,  ®=>6. 

DELINQUENTS. 

See  Infants,  «s>16,  18,  68,  6&. 

DELIVERY. 

See  Carriers,  «=>01,  175;    Sales,  <S=3l53. 

DEMAIIH). 

See  Jury,  «s>26. 

DEMURRER. 

See  Appeal  and  Error,  «=»927,  1040;    Manda- 
mus, <S=»163;    Pleading,  <8=>206-214. 

DEPOSITIONS. 

See  Affidavits. 

«=»9I  (Tex.Civ.App.)  The  deposition  of  a  wit- 
ness whose  conviction  for  murder  was  suspended 
by  appeal  at  the  time  of  the  taking  of  the  dep- 
osition becomes  incompetent  for  use  at  a  trial 
after  such  conviction  has  been  affirmed.— Berry 
T.  Godwin,  188  8.  W.  30. 


DEPOSITS. 

See  Banks  and  Banking,  «=>U9. 

DESCENT  AND  DISTRIBUTION. 

See  Curtesy;  Descent  and  Distribution;  Ex- 
ecutors and  Administrators;  Homestead,  ^:» 
142,  143;    Wills. 

H.  PERSONS  EHTITIiED  AND  THEIB 

BESFECTIVI!  SHAKES. 

(A)  Belra  and  Next  of  Kl*. 

^=>24  (Mo.)  Where  a  wife,  the  holder  of  the 
legal  title  to  land,  died  leaving  two  children, 
her  husband  was  entitled,  one  of  the  two  chil- 
dren having  died,  to  an  estate  in  fee  to  one- 
fourth  of  the  land,  the  other  three-fourths  be- 
longing to  the  other  child  subject  to  the  curtesy. 
— RiweU  V.  Powell,  188  S.  W.  795. 

HI.  BIOBTS  AND  UABIXITIES  OF 
HEIB8  AND   DISTRIBUTEES. 

(A)  Natare    Mid    Blatablliilinient   o<   Rlcbta 
In  Qeneral, 

e=390(l)  (Ky.)  An  heir,  after  the  grantor's 
death,  may  proceed  on  the  ground  ot  fraud, 
duress,  or  want  of  mental  capacity  to  recover 
the  granted  land  on  the  ground  that  the  con- 
tract was  such  that  while  the  land  was  in  the 
hands  of  the  grantee,  the  title  never  passed, 
and  there  is,  no  necessity  of  revesting  the  title. 
—Adkins  v.  Adkins,  188  S.  W.  843. 

€=^90(1)  (Ky.)  Though  a  father's  deed  to  his  wife 
was  for  the  purpose  of  defrauding  creditors,  his 
children  could  not,  after  hia  death,  urge  such  fact 
as  ground  for  setting  it  aside. — ^Williamson  v. 
Lowe,  188  S.  W.  1065. 

(B)  AdTancemeata. 

4=9 1 06  (Ky.)  Whether  advancements  to  certain 
children  were  intended  to  be  in  full  of  their  pro- 
spective shares  is  a  matter  for  determination  on 
final  distribution,  and  not  in  an  action  by  such 
children  to  set  aside  deeds  to  other  children  as 
fraudulent— Williamson  v.  Lowe,  188  S.  W. 
1065. 

(O)  Debts  ot  iBteatAte  «md  Inenaibranees 
on    Property. 

4=9 1 47  (Ky.)  In  suit  against  heirs  to  subject 
decedent's  realty  to  claim  for  board  and  lodg- 
ing, governed  by  Ky.  St.  |  2178,  evidence  held 
not  to  show  agreement  for  compensation,  and 
to  sustain  judgment  for  defendants. — Rapp  v. 
Caufield,  188  S.  W.  308. 

DESCRIPTION. 

See  Boundaries,  4=>3-ll. 

DIAGRAMS. 

See  Criminal  Law,  4=>444. 

DILIGENCE. 

See  Continuance,  •3»26;  Criminal  Law,  9sa 
586,  9S9. 

DIRECTING  VERDICT. 

See  Criminal  Law,  4=9753. 

DIRECTORS. 

See  Corporations,  4=9316. 

DISCHARGE. 

See  Bankruptcy;  Bills  and  Notes,  4s»52;  Com- 
promise and  Settlement;  Guaranty,  4s>53; 
Release. 
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DISCOVERED  PERIL 

See  Railroads,  «=>338;  Street  Railroada,  «=» 
106. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  i^=>eS&-084.  1092;  Coi^ 
poratiOQB,  $=3558;  Costs,  4=s>13;  Criminal 
Law,  «S91150,  1166:  Ihridence,  «s>498>>i; 
Homicide,  «=>381;   N»w  Trial,  «=>d. 

DISCRIMINATION. 

See  Carriers,  «=>20. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  <t=>781;  Injunction,  «=> 
129,  181. 

n    nrVOIiTTHTABT. 

^=s>44  (Mo.App.)  A.  motion  to  dismiss  the  ac- 
tion ma;  be  considered  as  filling  the  office  of  a 
demurrer,  where  it  seeks  to  dispose  of  the  case 
on  a  question  of  law.— Hill  v.  Barton,  188  S.  W, 
1105. 

4=375  (Kjr.)  In  action  to  enjoin  maintenance 
of  a  ditct)  and  for  damages,  where  a  set-off  and 
counterclaim  could  not  be  pleaded,  and  where 
the  plaintifTs  objection  thereto  was  not  waived, 
the  set-off  and  counterclaim  should  have  been 
dismissed  without  prejudice  to  future  action 
thereon.— Payne  v.  Vowels,  188  S,  W.  413. 

DISORDERLY  CONDUCT. 

See  Bt«acb  of  the  Peace. 

DISORDERLY  HOUSE. 

See  Intoxicating  lAqwm,  ^ssttSU 

DISPOSITION. 

See  Wills,  •S=349»-606. 

DISSOLUTION. 

See  Corporations,  €=>617.;  Husband  and  Wife, 
^s>272 ;  Injunction,  •^ISl ;  Insurance,  4e» 
49. 

DISTRICT  AND  PROSECUTING 
AHORNEYS. 

See  Criminal  Law,  «=3T2(>-726,  106B. 

DISTRICTS. 

See  Bridges,  «=37;    Highways,  «s>90. 

DIVERSITY  OF  CITIZENSHIP. 

See  Removal  of  Causes,  4=339. 

DIVIDENDS. 

See  Corporations,  ^=3l6S. 

DIVISIBLE  CONTRACTS. 

See  Insurttnce,  4=>328. 

DIVORCE. 

See  Appeal  and  Error,  4=361;   Insurance,  4=3 

123.  

XI.  GROUNDS. 

4=3 1 2  (Ky.)  Under  Ky.  St.  {  2121,  divorce 
from  bed  and  board  on  wife's  cross-petition  held 

f)roper,  though  proof  failed  to  award  an  abso- 
ute  divorce  to  husband  on  ground  of  wife's  one- 
year  abandonment.— Wallace  v.  Wallace,  188  S. 
W.  331. 


XV.  OXnUSDIGTIOK.    PBOCEEDHf GC 

Ain>  KKi.iKr. 

(A)  Jnrtsdfetion,  Tena«.  ud  L,iwal*M*t»mM. 

4=>68  (Ark.)  Under  Kirby's  Dig.  I  2678.  pro- 
viding that  plaintiff,  to  obtain  divorce,  must 
prove  that  cause  existed  within  five  years  next 
before  commencement  of  suit,  suit  based  on  de- 
sertion need  not  be  commenced  within  five  yean 
after  original  act  of  desertion.— Poe  t.  Poe,  188 
S.  W.  1190. 

(O)  Pleadlmar. 
^S3l08  (Ky.)  Where  petition  in  hasband's  ac- 
tion for  divorce  for  one  year's  abandonment  was 
filed  November  25,  1914,  and  evidence  showed 
cohabitation  in  January,  1914,  and  as  late  as 
the  summer  of  1914,  he  was  not  entitled  to  a 
divorce.— Wallace  v.  WaUace,  188  S.  W.  331. 

(D)  BTtdeBee. 

4=3(30  (Ky.)  In  wife's  action  for  divorce  for 
cruelty,  her  husband's  unfounded  charge  of  mis- 
conduct against  the  wife,  made  in  his  answer 
and  cross-petition,  considered  in  connection 
with  other  proof,  held  sufficient  to  show  cruel- 
ty.—Logon  V.  Logan,  188  S.  W.  301. 

V.  Arncomr,  ai<x.owaxce8.  ahd 

DISPOSITION   OF  PBOPESTT. 

«=3240(5)  (Ky.)  Where  a  wife  obtained  a  di- 
vorce on  the  ground  of  the  husband's  cruel 
treatment  and  he  had  a  net  estate  of  about 
$2,000,  an  allowance  of  alimony,  amonnting  to 
$50O  or  25  per  cent,  of  bis  estate,  was  not  on- 
reasonable.— Logan  V.  Logan,  188  S.  W.  3l)l. 
4=^249(3)  (Tenn.)  A  decree  attempting  to  con- 
vey a  contingent  remainder  is  of  no  effect,  since 
an  instrument  purporting  to  convey  such  an  in- 
terest amounts  only  to  an  agreement  to  convey, 
which  may  be  enforced  when  the  contingency 
happens.— Scruggs  v.  Maybcrry,  188  S.  W.  207. 
4=>254  (Tenn.)  A  divorce  decree  operating  as  a 
deed  and  describing  a  vested  remainder  interest 
in  lands  conveys  nothing  where  the  sole  interest 
is  a  contingent  remainder,  and  is  not  cured  by  a 
further  description  including  any  other  property 
or  estate  of  the  defendant.— Scruggs  v.  May- 
berry,  188  S.  W.  207. 

*=>269(2)  (Ark.)  After  decree  for  permanent 
alimony,  contempt  proceedings  may  be  resorted 
to  for  collection  if  payment  is  refused. — Ex 
parte  Hall,  188  S.  W.  827. 
4=»269(9)  (Ark.)  Where  failure  to  pay  per- 
manent alimony  resulted  from  bona  fide  belipf 
that  the.  defendant  had  paid  more  than  the 
amount  decreed,  defendant  should  be  given  on 
opportunity  to  pay  or  to  take  steps  to  review 
a  judgment  of  contempt— Ex  parte  Hall,  188 
S.  W.  827. 

4=3286  (Ky.)  On  appeal  from  so  much  of  a 
judgment  as  granted  alimony,  the  court  may 
examine  the  facts  shown  by  the  record  to  deter- 
mine the  correctness  of  the  amount  of  alimony 
awarded.— Logan  v.  Logan,  188  S.  W.  301. 

VI.  CUSTODT  AND   SUPPORT  OF 

CHTT.l>Br.W. 

4=>303(1)  (Ky.)  Where  either  husband  or  wifev 
each  of  whom  was  given  the  custody  of  childrm, 
should  prove  unworthy  of  their  custody,  the 
chancellor  might  thereafter  make  proper  orders 
for  the  welfare  of  the  children. — Wallace  t.  Wal- 
lace, 188  S.  W.  331. 

4=3303(1)  (Ky.)  Judgment,  in  divorce  action 
against  husband,  ordering  him  to  pay  sum  to 
wife  for  support  of  infant  child,  may  be  opened 
up  at  any  time  and  additional  allowances  made. 
—Davis?  Adm'r  v.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.,  188  S.  W.  1061. 
4=>3I2  (Ky.)  In  husband's  action  for  divorce 
for  wife's  abandonment  for  one  year,  in  which 
the  wife  filed  answer  and  counterclaim  charging 
cruel  treatment,  etc.,  where  court  decreed  a  di- 
vorce from  bed  and  board,  its  award  of  custody 
of  two  daughters  to  mother  and  of  two  joonget 


Digitized  by 


Uoogle 


INDBX-DIGSST 


SI««tioa* 


■ona  to  fttiier  will  Hot  be  diatorbed.— Wallace  t. 
Wallace,  188  S.  W.  831. 

Where  there  waa  judcment  of  diroree  from 
bed  and  board  for  both  parties,  an  allowance  of 
fSO  a  month  to  the  wife  for  maintenance  of 
two  daughters  aged  9  and  13,  awarded  to  her 
cnstody,  wiU  not  be  disturbed. — Id. 

.     DOCTORS. 

See  Pbyaleiaiia  and  Surgeons. 

DOCUMENTS. 

See   BoondarliM,   «s»36;    Criminal  Law,   «» 
434— Ml. 

DOGS. 

See  Criminal  Law,  «s»886. 

DOMICILE. 

$=>4(2)  (Ky.)  A  party  cannot  lire  altogether  in 
one  state  and  acquire  a  residence  in  another 
state  by  mere  declaration  of  intention,  aa  the 
question  of  residence  is  one  of  fact  and  inten- 
tion, both  of  which  must  concur. — Hnrst  v.  City 
of  Flemingsburg,  188  S.  W.  1085. 

DOWER. 

See  Adverse  Pomeadim,  «s»62;   Curtesy;   Par- 
tition, «=»9e. 

DRAINS. 

See  Municipal  Corporations,  9=>270 ;  Taxation, 
.   «s9lM;  Venue.  «=»41,  61. 

n.  ASSESSMENTS  AMD  SPEOIAZ. 
TAXES. 

^=>66  (Ark.)  Power  to  levy  drainage  aaaeaa- 
menta  is  derived  from  the  state's  sovereign  pow- 
er  of   taxation.— Martin   v.    Beynolds,    188   S. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUCKS. 

See  Animals,  4=957. 

DUE  PROCESS  OF  LAW. 

See  Cwkstitntional  Law,  «=3261-294. 

DUPLICITY. 

See  Indictment  and  Information,  4=>12S, 

DURESS. 

See  Limitation  of  Acdona,  4=307. 

DYING  DECLARATIONS. 

See  Homicide,  ^=»200-321. 

EARNINGS. 

See  Hasbatid  and  Wife,  «=>128. 

EASEMENTS. 

See  Dedication;  Highwaya. 

EJECTMENT. 

See  Trespass  to  Try  Title. 

Z.  ttXOHT  OF  ACTION  AND  DE- 
FENSES. 

'4=»I3  (Ark.)  One  having  only  equitable  title 
to  interest  in  town  lots  could  not  maintain  suit 
for  possession  in  a  court  of  law  where  bolder 
of  the  legal  title  refused  to  join  or  be  Joined, 
but  was  required  to  go  into  a  court  of  chan- 


ceiyto  aaaert  sacb  title.— Uaupin  t.  Oaina,  188 
S.  W.  652. 

ni.  PliEADINO  AND  EVIDENCE. 

^s>64  (Ark.)  In  action  for  poasession  of  landt 
complaint  held  not  insufficient  as  describing  land 
in  defendant's  possession  as  not  part  of  lands 
owned  by  plaintiff.— McGall  v.  North  Pine  Bluff 
Realty  Co.,  188  S.  W.  117a 
4s>65  (Ky.)  Petition  of  plaintiff  to  recover 
land  held  to  warrant  an  inference  that  she  had 
conveyed  the  land  during  life  of  condition  re- 
straining alienation  to  persons  other  than  those 
to  whom  she  was  authorized  to  convey.— Price 
V.  Virginia  Iron,  Coal  St  Coke  Co.,  188  S.  W. 
66& 

ELECTION. 

See  Criminal  Law,  «=»619;  Indictment  and 
Information,  <8=s>182;    Pleading,  «s>369. 

ELECTIONS. 

See  Constitutional  Law,  4=>€8;  Costs,  4=> 
93;  Counties,  «=9l78;  Bvidence,  «=9l78; 
Injunction,  4=»80;  Intoxicating  Liquors,  4=» 
87. 

VI.  NOMINATIONS   AND  FBIMABT 
ELECTIONS. 

4s>l2l(l)  (Tex.)  Where  a  proposed  action  by 
the  executive  committee  of  a  political  party 
affects  only  a  political  right,  the  matter  will  be 
remitted  to  the  party  forum.— Gilmore  v. 
Waples,  188  8.  W.  1037. 
4=>I23  (Tex.)  Political  parties  have  authority 
to  make  nominations  for  elective  officers,  and, 
while  the  method  may  be  regulated,  it  cannot 
be  absolutely  inhibited. — Qilmore  v.  Waples,  188 
S.  W.  1087. 

«=s  126(1)  (Ky.)  Ky.  St  {  3235c,  aubsec.  6, 
held  by  implication  to  require  a  primary  to 
nominate  for  municipal  offices  whenever  by 
Const.  §  162,  an  election  must  be  held  for  un- 
expired terms.— Scott  v.  Singleton,  188  S.  W. 
302. 

«=»r26(4)  (Ky.)  Under  Ky.  St.  S  1550,  subsec. 
10,  as  to  qualification  of  electors  at  primary 
elections,  while  a  voter  is  not  precluded  from 
voting  in  primary  by  failure  to  vote  at  previous 
election  for  all  his  party  nominees,  yet  if  be 
votes  against  any  nominee  he  cannot  participate 
in  next  primary. — Commonwealth  v.  Carson,  188 
S.  W.  372. 

€=»I47  (Ky.)  Although  under  Ky.  St.  I  1550, 
subsec.  3,  rule  23,  of  the  Democratic  party,  and 
Ky.  St  §  1550,  subsec.  4,  the  Democratic  com- 
mittee may  be  autfaorised  to  nominate  to  fill  va- 
cancy in  senate  occurring  within  70  days,  of 
primary,  it  cannot  make  such  nomination  until 
writ  of  election  is  issued,  as  provided  hv  Ky. 
St.  §  1524.-Meagher  v.  Howell,  188  S.  W.  373. 
4=»I47  (Tex.)  Where  before  his  term  of  office 
expired  an  incumbent  died,  the  state  executive 
committee  of  a  party  cannot,  under  Rev.  St. 
1911,  arts.  3172,  3173,  make  a  nomination; 
such  nomination  not  being  expressly  authorized, 
and  all  others  being  prtAibited. — Gilmore  v. 
Waples,  188  S.  W.  1037. 

4=3 1 54(1)  (Ky.)  The  circuit  court,  in  equity, 
has  jurisdiction,  not  only  to  preserve  the  rights 
which  an  officer  baa  in  his  office,  but  also  to 
protect  the  rights  of  a  candidate  in  bis  nomina- 
tion for  an  office.- Meagher  v.  Howell,  188  S.  W. 
873. 

IX.  COUNT  OF  VOTES.  BETTJBNS. 
AND  CANVASS. 

4=3255  (TeJf-CiT.App.)  Under  Rev.  St.  1911, 
arts.  -  3027,  30*28,  where  election  contest  is 
brought,  although  no  notice  is  served  on  the 
clerk  to  preserve  ballots,  destruction  of  ballots 
by   a  Janitor  after  bringing  the   contest  and 
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more  than  a  year  after  the  election  is  illegal. — 
D088  V.  Chambers,  188  S.  W.  260. 

Under  Kev.  St.  1911,  arts.  3027  and  3028, 
the  contestants  may  presume  that  the  clerk  will 
preserve  the  ballots  and  need  not  take  steps  tor 
preservation  of  the  ballots.— Id. 

X.  GONTEST8. 

«»294  (Tex.Civ.App.)  Where  ballots  are  il- 
legally destroyed  the  returns  of  the  election 
officials  tabulated  and  declared  by  the  commis- 
sioners' court  are  not  an  official  adjudication 
as  to  the  true  result  of  the  election  in  contest 
for  illegal  voting. — Doss  v.  Chambers,  188  S. 
W.  260. 

XI.   VIOlJiTIOiraOFEIfOTIOiriJiWB. 

(Ss»328(3)  (Ky.)  Under  Ky.  St  i  15&0,  subsec. 
19,  indictment  for  refusing  to  allow  elector  to 
vote  at  primary,  alleging  that  elector  supported 
all  nominees  01  party  except  three,  is  insuffi- 
cient, but  should  allege  that  he  did  not  support 
candidates  against  the  three  for  whom  he  did 
not  vote,  to  the  knowledge  of  the  officers. — Com- 
monwealth T.  Carson,  188  S.  W.  372. 

ELECTRICITY. 

^9 1 1  (Ark.)  Although  contract  of  an  electric 
company  provided  for  discontinuance  of  service 
without  notice  upon  nonpayment  of  consumer's 
bill,  the  company  bad  no  right  to  discontinue 
service  after  the  tender  of  the  proper  amount 
by  the  consumer,  although  he  was  in  arrears. — 
Little  Rock  Ky.  &  Electric  Co.  r.  Leader  C!a, 
188  S.  W.  1182. 

<S=>I4(1)  (Tex.Civ.App.)  Notwithstanding  wires 
of  an  electric  company  were  originally  properly 
constructed,  it  was  bound  to  maintain  them  so 
as  to  prevent  their  coming  in  contact  with  other 
wires  that  might  be  thereafter  stretched  across 
the  street,  and  to  keep  them  properly  insulated. 
—Gulf  States  Telephone  Co.  v.  Evetts,  188  S. 
W.  289. 

^s>l9(6)  (Mo.App.)  In  action  by  tinner  for  in- 
juries from  electric  shock,  evidence  held  to 
show  that  plaintiff  was  not  aware  of  any  danger 
which  would  come  to  him  from  contact  with 
any  of  the  wires  strung  near  where  he  worked. 
— Goebel  v.  Union  Electric  Light  &  Power  Co., 
188  S.  W.  1135. 

In  action  for  injuries  through  electric  shock, 
evidence  held  sufficient  to  warrant  finding  that 
wires  from  which  plaintiff  received  the  shock 
and  his  injuries  were  defendant's. — Id. 

ELEVATORS. 

See  Bailment,  ^=>X. 

EMANCIPATION. 

See  Parent  and  Child,  «S316. 

EMBEZZLEMENT. 

See  Criminal  Law,  $=>200;    Indictment  and 
Information,  «=3l25,  132. 

^s»l  (Mo.)  By  direct  provision  of  Rev.  St. 
1909,  i  40u2,  two  distinct  classes  of  offenses  are 
created,  the  offense  of  actual  embezzlement  or 
conversion  and  the  offense  of  making  away 
with  and  secreting  property  with  the  intent  to 
embezzle  or  convert.— State  v.  Burgess,  188  S. 
W.  135. 

The  crime  of  embezzlement  is  wholly  statu- 
tory and  a  sort  of  statutory  larceny,  committed 
by  persons  who  have  lawfully  secured  possession 
of  property  and  who  afterwards  criminally  ap- 
propriate the  same, — Id. 

«=927  (Mo.)  Under  Rev.  St.  1909,  i  4552,  de- 
nouncing the  offense  of  actual  embezzlement  or 
converuun,  it  is  unnecessary,  in  order  to  charge 
an  offense,  to  allege  more  than  actual  embezzle- 
ment and  conversion  of  the  property;  no  specific 


intent  being  coupled  with  the  forbidden  act. — 
State  V.  Burgess.  188  S.  W.  135. 

Under  Rev.  St.  1900,  i  4552,  denouncing  the 
offense  of  making  away  with  and  secreting  prop- 
erty "with  intent  to  embezzle  or  convert,"  the 
intent  to  embezzle  and  convert  most  be  alleged. 
-Id. 

Under  Rev.  St.  1909,  |  4552,  it  is  immaterial 
whether  the  words  "felonious"  or,  "fraudulent" 
are  used  to  charge  intent  in  making  away  with 
and  secreting  property,  provided  apt  synonyms 
are  employed. — Id. 

Under  Rev.  St.  1909,  S  4552,  an  information, 
charging  that  accused,  as  bailee  of  money,  fraud- 
ulently and  feloniously  made  away  with  and 
secreted  it.  "with  intent  to  embezzle  and  con- 
vert," sufficiently  charges  criminal  intent,  in 
view  of  section  8057.— Id. 
^=>35  (Tex.Cr.App.)  In  prosecution  for  theft 
as  l2ailee  and  embezzlement,  where  theft  and 
embezzlement  alleged  was  of  money,  and  not  of 
any  check,  though  proof  showed  defendant  pro- 
cured money  on  a  check  and  converted  it  after 
he  had  procured  it,  it  was  unnecessary  to  pro- 
duce the  check.— Williams  v.  Sute,  188  S.  W. 
430. 

^»39  (Mo.)  In  prosecution  of  bank  cashier  for 
embezzlement,  evidence  of  his  "switching''  and 
transferring  money  from  the  account  of  an  in- 
dividual depositor  to  his  own  account  was  com- 
petent as  disclosing  his  means  and  method  to 
conceal  acts  of  conversion  and  as  showing 
fraudulent  intent.— SUte  t.  Pate,  188  S.  W. 
130. 

*=44(6)  (Mo.)  In  embezzlement  trial,  evi- 
dence that  accused,  a  physician,  secured  from 
prosecutrix,  his  patient,  $450  to  be  deposited 
in  an  investment  concern  to  draw  10  per  cent, 
interest,  and  secured  therefor  a  fraudulent 
receipt,  and  that  he  refused  to  give  any  infor- 
mation or  return  the  money,  held  sufficient  to 
support  verdict  of  guilty.— State  v.  Burgess, 
188  S.  W.  135. 

^»44(6)  (Mo.)  In  prosecution  for  embezzle- 
ment, evidence  held  sufficient  to  establish  the 
state's  case— State  v.  Pate,  188  S.  W.  139. 
^^48(2)  (Mo.)  In  prosecution  for  embezzle- 
ment, an  instruction  that  accused  would  be 
guilty  if  while  acting  as  bank  cashier  he  did 
"unlawfully  convert  to  bis  own  use"  money  in 
excess  of  $30  belonging  to  the  bank  is  er- 
roneous in  not  requiring  a  finding  that  accused 
"feloniously  and  fraudulently"  converted  the 
money,  in  view  of  Rev.  St.  1909,  (  8057.— 
State  v.  Pate,  188  S.  W.  130. 
«=>48(4)  (Mo.)  Where  under  Rev.  St  1909,  i 
4552,  defendant  was  charged  with  the  doing  of 
certain  acts  with  intent  to  embezzle,  it  was  er- 
ror to  submit  to  the  jury  the  question  of  his 
guilt  of  the  offense  of  actual  conversion  and 
embezzlement  telling  the  jury  that  if  they  found 
defendant  guilty  of  such  crime,  they  should  find 
him  guilty  of  larceny. — State-  v.  Burgess,  188 
S.  W.  135. 

«=»49  (Mo.)  Under'Rer.  St.  1909,  H  4552,  4901, 
in  prosecutions  for  embezzlement,  the  jury 
should  not  find  the  defendant  guilty  of  larceny 
when  in  fact  he  is  guilty  of  embezzlement 
but  should  find  him  guilty  of  embezzlement  and, 
then  upon  such  verdict  the  court  should  ad- 
judge him  guilty  of  larceny. — State  v.  Burgess, 
188  S.  W.  135. 

EMINENT  DOMAIN. 

See  Municipal  Corporations,  ^927(MS67. 

I.  NATURE.  EXTENT.  ANB  DELEGA- 
TION OF  POWEB. 

«s»2(ll)  (Mo.)  Laws  1007,  p.  411  (Rev.  St 
1009,  i  10520  et  seq.),  is  not  violative  of  Const 
art.  2,  {  21,  forbidding  taking  private  property 
for  public  use  without  just  compensation. — 
State  ex  rel.  St  Louis  County  v.  Gordon,  188 
S.  W.  180. 
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«s»20(2)  (Tenn.)  Acts  1907,  e.  264,  authorizing  f 
railroad    companies    to   condemn    for    reservoir 
purposes,  is  constitutional.— Lea  ▼.  Loulsrille  & 
N.  R.  Co.,  188  S.  W.  215. 

Under  Acts  1907,  c.  254,  anthorizintr  a  rail- 
road to  condemn  a  pipe  line  between  a  running 
stream  and  its  reservoir  or  tanks,  a  pipe  line 
may  be  condemned  between  a  reservoir  formed 
by  damming  a  running  stream  and  tlie  railroad's 
tanks.— Id. 

®=>63  (Tenn.)  Wliere  a  pipe  line  was  located 
along  a  highway  and  the  pipe  laid  thereon  await- 
ing the  digging  of  ditches  in  which  it  was  to 
be  placed,  heJd  the  abutting  owners'  fee  inter- 
est in  the  highway  was  taken  so  as  to  authorize 
him  to  bring  suit  under  Shannon's  Code,  SS 
1860,  1867.-lea  v.  LouigvUIe  &  N.  B.  Co.,  188 
S.  W.  215. 

n.   COHPEIfSATXOir. 

(B)  Titklna;      or      Injariac      Property      •• 
Ground  tor  Compensation. 

«s»  I  r  9(2)  (Ky.)  Where  railroad  had  used  part  of 
street  as  location  of  its  main  line  track  and  a 
side  track,  making  of  the  side  track  into  main 
line  track  to  accommodate  its  increased  busi- 
ness was  not  additional  servitude  upon  street 
— Arn  V.  Chesapeake  A  O.  Ry.  of  Kentucky,  188 
S.  W.  340. 

«=3ll9(2)  (Tenn.)  A  street  railway  is  but  an 
improved  use  of  the  street,  and  is  not  an  ad- 
ditional burden  upon  the  ultimate  fee,  but  a 
dummy  line  is'  an  additional  burden  upon  the 
ultimate  fee,  for  which  its  owner  is  entitled  to 
compensation.— Illinois  Cent  R.  Co,  v.  Hud- 
son, 188  S.  W.  589. 

€=»II9(8)  (Tenn.)  Laying  water  pipes  under  a 
county  highway  creates  an  additional  servitude 
upon  the  fee  interest  for  which  the  abutting 
owner  may  recover,  notwithstanding  the  county 
has  permitted  such  action  so  far  as  its  easement 
in  the  surface  is  concerned. — Lea  v.  Louisville 
.&  N.  R.  Co.,  188  S.  W.  215. 

m.  PROCEEDINGS   TO   TAKE   PBOP> 
EXITT  AND  ASSESS  COM- 
PENSATION. 

^:»I66  (Mo.)  In  the  appropriation  to  the  pub- 
lic use  and  the  assessment  of  the  compensation 
and  damages  therefor,  the  court  proceeds  by 
regular  judicial  process  along  the  well-defined 
lines  of  its  constitutional  jurisdiction  as  to 
matters  of  law  and  equity.— Albers  v.  City  of  St. 
Ix)ui8,  188  S.  W.  83. 

4=9 171  (Tenn.)  Where  a  railroad  company  has 
been  granted  eminent  domain  power  for  pipe 
Hue  purposes,  an  owner  cannot  defeat  con- 
demnation proceedingjs  upon  the  ground  that  the 
railroad  intends  to  divert  some  of  the  water  to 
purposes  not  contemplated  by  the  statute. — Lea 
V.  Louisville  &  N.  II.  Co.,  188  S.  W.  215. 

rV.  BEUEDIES   OF  OWNERS   OF 
PROPERTT. 

4=»275(5)  (Tenn.)  Where  defendant  railroad 
company  had  the  right  to  condemn  complain- 
ant's fee  interest  in  a  highway,  and  had  already 
taken  possession  of  it,  complainant  could  not 
enjoin  completion  of  the  work,  although  no 
condemnation  proceedings  had  been  started. — 
Lea  V.  Louisville  &  N.  R.  Co.,  188  S.  W.  215. 

V.  TITI^   OR  RIGHTS  ACQUIRED 

$=3324  (Tenn.)  Where  a  railroad  has  power  to 
condemn  for  pipe  line  purposes,  only  the  state 
may  question  its  diversion  of  the  water  to  pur- 

E>se8  not  contemplated  by  the  statute. — Lea  v. 
ouisville  &  N.  R.  Co.,  iS8  S.  W.  215. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 


EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  ^=>ZJ;  Death,  «s>31,  32,  64, 
95, 103;  Master  and  Servant,  «=32d0^;  Neg- 
ligence, «=>101;    Release,  $=>20. 

ENCROACHMENT. 

See  Constitutional  Law,  «=»70. 

ENTIRE  OR  SEVERABLE  CON- 
TRACTS. 

See  Insurance,  €='328, 

ENTIRETY. 

See  Husband  and  Wife,  «=>14. 

ENTIRETY,  ESTATE  BY. 

See  Husband  and  Wife,  4=914. 

ENTRY. 

See  Criminal  Lew,  4s>434;  Judgment,  4s>271. 

ENTRY,  WRIT  OF. 

See  Ejectment 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  «s»234. 

EQUITABLE  ESTOPPEL 

See  EstoppeL 

EQUITY. 

See  Appeal  and  Error,  «=9l85,  893,  984,  1009; 
Cancellation  of  Instruments;  Costs,  ^=9l3; 
Injunction ;  Marshaling  Assets  and  Securi- 
ties ;  Partition ;  Quieting  Title;  Receivers; 
Reformation  of  Instruments;  Sequestration; 
Specific  Performance ;   Trusts. 

n.  IJkCHES  AND  STALE  DEBCANDS. 

4=>84  (Mo.)  Laches  can  defeat  an  equitable, 
but  not  a  legal,  claim.— Wengler  v.  McComb, 
188  S.  W.  76. 

ESTATES. 

See  Curtesy;  Descent  and  Distribution;  Ex- 
ecutors and  Administrators;  Perpetuities; 
Tenancy  in  Common;    Wills. 

ESTOPPEL 

See  Appeal  and  Error,  4=»882;  Corporations, 
4=s>425;  Criminal  Law,  4=>1137;  Homestead, 
4=>122;  Insurance,  ^s>755;  Judgment,  4=> 
584-743;    Landlord  and  Tenant,  <&=>61-08. 

ni.  EQiriTABLE  ESTOPPEL. 
(A)   Nature  and  Eascntlnls  la  General, 

<&=>52  (Ky.)  "Estoppel  by  conduct"  arises  only 
where  the  person  against  whom  it  is  pleaded 
by  his  conduct  induces  person  relying  upon  the 
estoppel  to  believe  in  the  existence  of  a  par- 
ticular state  of  facts  and  to  act  thereon  to  his 
prejudice.— Jett  v.  Jett,  188  S.  W.  669. 

The  term  "estoppel  in  pais"  includes  estop- 
pel by  conduct,  laches,  negligence,  and  all  oth- 
er forms  of  estoppel  not  arising  from  record, 
deed,  or  written  contract,  which  form  of  estop- 
pel is  also  termed  "equitable  estoppel." — Id. 
4=352  (Tcx.Civ.App.)  "The  essential  elements 
of  an  estoppel  are  a  false  representation  or 
concealment  of  a  material  fact,  made  with  the 
knowledge  of  the  fact  to  One  ignorant  of  the 
truth  of  the  matter  with  intent  that  he  should 
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act  upon  it  and  which  induces  him  to  act  npon 
it— Hume  v.  Carpenter,  188  S.  W.  707. 
<8=>55  (Tex.Civ.App.)  Statement  by  secretary 
of  inveatment  company  to  county  attorney  to 
effect  that  company  had  been  dissolved  and 
that  he  did  not  know  who  held  the  title  to  lots, 
not  wholly  relied  upon  by  the  attorney  in  in- 
stituting tax  sale  proceeding,  helii  not  to  estop 
subsequent  purchaser  from  the  company  from 
claiming  that  record  title  was  then  in  com- 
pany.—Hume  T.  Carpenter,  188  S.  W.  707. 
®=>56  (Ky.)  Negligence  to  amount  to  an  es- 
toppel must  be  the  proximate  cause  of  leading 
the  party,  in  whose  behalf  the  right  to  rely 
upon  it  arises,  into  mistakes.— Jett  v.  Jett,  188 
S.  W.  669. 

€=962(5)  (Mo.)  Since  statutes  and  charters  con- 
stitute powers  of  attorney  to  municipal  officers, 
beyond  whose  limitations  they  cannot  go,  the 
city  cannot,  in  the  face  of  Rev.  St.  1909,  S  2778, 
requiring  its  contracts  to  be  in  writing,  be 
estopped  by  acts  of  its  officers  to  deny  existence 
of  or  liability  on  oral  contract— Mullins  ▼.  Kan- 
sas City,  188  S.  W,  193. 

(B)  Gronnda  of  Katoppel. 

^=363  (Ark.)  Dealings  between  plaintiff  seed 
company,  succeeding  to  account  against  indi- 
viduals of  former  partnership  after  their  or- 
ganization of  defendant  company,  hel^  to  estop 
defendant  company  from  claiming  balance  due 
for  seed  shipped,  applied  on  the  old  account — 
Baker-McOrew  Co.  T.  Union  Seed  &  Fertilizer 
Co.,  188  S.  W.  671. 
'  <3s>83(2)  (Ky.)  Plaintiffs,  whose  conduct  and 
representations  liad  induced  defendants  to  pur- 
chase in  belief  that  they  were  acquiring  title  to 
timber  on  disputed  land,  would  not  be  permit- 
ted to  assert  the  contrary  to  the  prejudice  of 
defendants,  or  to  recover  any  part  of  value  of 
timber  on  disputed  land.— York  v,  Hogg,  188  S. 
W.  663. 

®=>92(3)  (Tez.Civ.App.)  Where  the  payee  of  a 
note  for  the  price  of  property  transferred  the 
note  to  plaintiffs  as  collateral,  and  after  the 
payee's  bankruptcy  maker  and  payee  deeded 
and  ^ave  possession  of  the  property  to  plain- 
tiffs in  consideration  of  cancellation  of  note, 
although  plaintiffs  subsequently  purchased  prop- 
erty and  note  from  payee's  trustee  in  bank- 
ruptcy, they  were  estopped  to  deny  agreement 
by  which  the  maker  was  released  from  liability. 
— H.  C.  Denny  &  Co.  v.  Lee,  188  S.  W.  294. 
€=»96  (Ark.)  An  "estoppel  fa  pais"  may  arise 
from  a  transaction  in  which  a  party  has  led 
another  into  the  belief  of  a  particular  state  of 
facts  by  conduct  of  culpable  negligence  which 
has  been  the  proximate  cause  of  leading  and 
has  led  such  other  party  to  act  by  mistake  on 
such  belief  to  his  prejudice. — Baker-McGrew 
Co.  ▼.  Union  Seed  &  Fertilizer  Co.,  188  S. 
W.  571. 

^s»96  (Ky.)  "Estoppel  by  laches"  is  a  neglect 
to  do  something  which  one  should  do,  or  to 
seek  to  enforce  a  right  at  a  proper  time. — Jett 
V.  Jett,  188  S.  W.  669. 

Active  negligence  may  operate  as  an  estop- 
pel, but  negligence  to  amount  to  an  estoppel 
must  be  in  the  transaction  itself.— Id. 

(O)  PenoBS  Affected. 

«=>98(2)  (Tex.Civ.App.)  Statement  of  former 
secretary  of  investment  company  to  county  at- 
torney prior  to  his  institution  of  tax  sale  pro- 
ceeding against  certain  lots  as  the  property  of 
unknown  owners,  held  not  to  estop  subsequent 
purctmser  from  the  company  from  claiming 
that  the  title  thereto  was  in  the  company. — 
Hume  v.  Carpenter,  188  S.  W.  707. 

(ES)   Pleaainc    Bvldenee,    T>i«I>    Md    Re- 
▼lew. 

i£=9l07  (Mo.)  An  estoppel  must  be  pleaded.— 
Kinloch  Telephone  Co.  t.  City  of  St  Louis.  188 
S.  W.  182. 


EVIDENCE 

See   Affidavits;     Criminal    Law,    4=3304-670; 

Depositions ;    Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Becn>tion  at  trial,  see  Criminal  Law,  Q=>66S, 

670;   Trial,  «fc»86,  105. 

I.   JTTDICIAI.   NOTICE. 

®=>I0©  (Ark.)  Court  may  take  judicial  notice 
of  shifting  of  channel  of  Arkansas  river,  and 
that  it  washes  away  land  on  one  side  and  forms 
accretions  on  the  other,  and  might  also  take  no- 
tice of  great  convulsion  whereby  channel  broke 
through  and  left  natural  objects  on  one  side 
theretofore  located  on  the  other. — McCall  v. 
North  Pine  Bluff  Bcalty  Co.,  188  S.  W.  1178. 
In  action  to  recover  possession  of  land,  court 
will  not  take  judicial  notice  of  extent  of  va- 
croachments  of  Arkansas  river  on  lands  adjoin- 
ing it,  to  determine,  without  extrinsic  evidence, 
bow  far  such  encroachments  have  cut  away  par- 
ticular tracts. — Id. 

®=»ll  (Mo.)  Courts  will  take  judicial  notice  of 
matters  of  current  history  affecting  the  state 
and  its  important  undertakings  such  as  that 
nonezempt  state  bonds  have  been  issued  and 
sold  at  a  certain  rate. — State  ex  reL  St  Louis 
County  ▼.  Gordon,  188  S.  W.  100. 
93>20(1)  (Tenn.)  Barber  shops  and  shoe-shining 
parlors  are  well-known  businesses,  the  conduct 
of  which  the  court  may  take  judicial  cognizance. 
— Barlin  v.  Knox  County,  188  S.  W.  795. 

II.  PRESUMPTIONS. 

«3>67(1)  (Tex.01v.App.)  Where  plaintifFs  busi- 
ness has  existed  for  more  than  a  year,  and  lias 
steadily  increased  and  was  profitable  the  court 
will  presume  that  plaintiff  would  continue  in 
businc.ss.— Grand  Prairie  Gravel  C!o.  v.  Joe  B. 
Wills  Co.,  188  S.  W.  680. 

«s983(l)  (Ky.)  It  will  be  presumed  that,  in  case 
of  special  session  of  the  Legislature,  the  Gov- 
ernor will  issue  call  for  election  to  fill  vacan- 
cies in  time.— Meagher  ▼.  HoweU,  188  S.  W.  373. 

IV.  BEUSVANOT,  MATERIAI.rTS',  AND 

OOMPETENCT  IN  GENEKAI^ 
(A)  Fseta  In  !■■■•  and  Relevant  to  !■■«»•. 

€s>IOI  (Tenn.)  No  state  can  impose  upon  any 
other  a  rule  of  evidence  for  use  in  the  courts 
of  the  latter.— Van  Tnyl  v.  Carpenter,  188  S. 
W.  234. 

(B)   Rea  Geatie. 

®=>I23(10)  (Ky.)  In  railroad  passenger's  action 
for  injuries,  statement,  made  to  conductor  by  a 
person  in  the  coach,  that  a  coupling  "made  a 
right  smart  little  thump,"  held  not  admissible  as 
part  of  res  gestw. — LouiavUle  &  N.  B.  Co.  v.  Sin- 
clair, 188  S.  W.  648. 

«=>I23(11)  (Tex.Civ.App.)  In  an  action  for  peiv 
aonal  injuries  caused  by  making  a  "flying 
switch,"  statement,  made  immediately  after  acci- 
dent by  foreman  of  the  switching  crew,  that  he 
might  lose  his  job,  because  he  had  an  accident  be- 
fore in  making  a  flying  switch,  was  part  of  the 
res  gestte.— Pecos  &  N.  T.  By.  Co.  v.  McMeans, 
188  S.  W.  692. 

V.  BEST  AND  SEOONDABT  EVIDENOE. 

(3=3 1 58(26)  (Ky.)  That  one  is  general  manager 
of  a  corporation  may  be  established  by  parol,  in 
the  absence  of  any  objection  thereto,  or  any  re- 
quest for  the  promictftn  of  records  of  corpora- 
tion.— Kentucky  Consumers'  Oil  Co.  v.  Conti- 
nental Fuel  Co.,  188  8.  W.  855. 
®=>I78(2)  (Tex.Civ.App.)  Where  ballots  are  11- 
leRally  destroyed  the  contestants  may  question 
illegal  voters  as  to  how  they  voted,  under  Bev. 
St  1011,  art  3056,  providing  that  in  election 
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oontMta  th«  rule*  goTemiag  trial  of  other  dvil 
cases  shall  apply.— Dosb  t.  Chadbers,  188  S.  W. 
280. 

That  admission  of  parol  evidence  givea  op> 
portnnity  for  perjury  which  might  be  avoided 
if  the  documents  testified  to  were  introduced, 
affords  no  ground  for  departing  from  the  rule 
that  if  the  document  is  destroyed  parol  evidence 
Is  admissible.— Id. 

VII.  ABMISBION8. 

(A)  Katnre,  Foraa,  and   Incidents  In  Gen- 
eral. 

«=s>2l9(2)  (Ky.)  In  railroad  passenger's  action 
for  injuries,  copies  of  letters  of  plaintiff  to  the 
conductor  of  the  train  and  the  road's  general 
counsel,  and  the  statement  that  they  were  sent 
by  registered  mail,  etc,  held  improperly  admitted 
in  evidence.— LonisviUe  &  N.  R.  Co.  v.  Sinolair, 
188  S.  W.  648. 

<C)  By  Orantoni,  Vorater  Oivners,  or  prlr- 
les. 

^=3231(1)  (Ark.)  In  an  action  by  the  mort- 
gagee of  cotton  against  a  purchaser  from  the 
lessee  whose  subtenant,  working  on  shares,  exe- 
cuted the  mortgage  and  later  left  without  pay- 
ing it,  the  statements  of  such  lessee  are  not 
admissible  as  against  the  purchaser  from  him. — 
I.  Scbolem  &  Oo.  v.  Jefferies  &  Sons,  188  S. 
W.  800. 

(O)   By   Asents  or  Other  Repreaentatives. 

4=9244(7)  (Ky.)  Admissions  of  defendant's  mine 
foreman  as  to  a  motormah's  incompetency  may 
bo  considered,  not  only  to  establish  the  de- 
fendant's knowledge  of  the  motorman's  incom- 
petency, but  also  to  show  such  incompetency. — 
Borderland  Coal  Co.  v.  Kerns,  188  S.  W.  783. 
As  corporations  must  act  entirely  through 
agents,  standing  in  relation  to  them  as  vice 
principals,  statements  against  the  interest  of 
corporation,  made  by  such  vice  principals,  are 
the  statements  of  the  corporation,  so  when  they 
are  that  a  particular  senant  is  incompetent 
they  are  proof  both  of  incompetency  and  of  the 
corporation's  knowledge  of  such  incompetency.- 
-Id. 

4=>244(11)  (Ky.)  Declarations  of  the  conductor 
of  a  railroad  and  the  road's  generhl  counsel,  in 
regard  to  an  injury  to  a  passenger,  made  after 
the  accident,  are  incompetent  as  evidence  against 
the  road. — Louisville  &  N.  K.  Co.  v.  Sinclair,  188 
S.  W.  648. 

«=9252  (Tex.Civ.App.)  TJnder  Vernon's  Sayles' 
Ann.  Civ.  St.  1914  art.  4832,  evidence  that  de- 
ceased, when  asked  by  witness  to  pay  his  July  as- 
sessment, said  that  he'  would  not  keep  it  np,  or 
did  not  want  to  keep  it  up,  held  admissible 
against  the  beneficiary.— Cole  v.  Knights  of  Mac- 
cabees of  the  World,  188  S.  W.  699. 
,  ^=>253(2)  (Ky.)  In  action  against  tobacco  buy- 
'  ers  for  conspiracy  to  injure  or  destroy  business 
of  warehouse  company,  defendants  could  not 
be  held  responsible,  for  what  one  of  them  said 
or  did,  in  absence  of  evidence  that  be  spoke 
for  them,  or  the^  encouraged  or  approved  his 
acts  or  declarations. — Leech  v.  Farmers'  To- 
bacco Warehouse  Co.,  188  S.  W.  886. 

(B)   Proof  and  Bffeet. 

«s»265(5)  (Ark.)  In  suit  for  partition  wherein 
defendant  set  up  adverse  possession,  defendant's 
letter  to  plaintiff  before  statute  of  limitations 
could  have  run,  stating  that  defepdant  would 
buy  from  plaintiff,  held  an  express  recognition  of 
plaintiff's  title.— Maapin  v.  Gains,  188  S.  W. 
652. 

Vm.  DECI.ABATIOK8. 

(A)  Ifatare,   Form,  and  Incidents  In  Oen- 

erat. 

«=»27l(10)  (Tex.Civ.App.)  Testimony  that,  long 
after  the  alleged  accident  the  alleged  injured  par- 
ty statpd  she  had  been  hurt,  is  inadmissible  as  a 


self-serving  dedaration.— Northern  Texas  Trac- 
tion Co.  V.  Nicholson,  188  S.  W.  1028. 
4=»273(2)  (Ky.)  Declarations  made  by  grantee 
while  in  possession  as  to  the  amount  of  land 
carried  by  his  deed  are  admissible  in  a  subse- 
quent action  against  his  grantee. — Dotson  v. 
Fletcher.  188  sTw.  642. 

XI.  PABOI.  OB  EXIFBINSIO  EVI- 

DEMGE  AFFEGTINO  WBITIIf  OS. 

(A)  Coutradlctinc   Varylnc  or  Adding  to 

Terma  of  'Written  Instrament. 

<s»397(l)  (Ark.)  A  written  contract  unambigu- 
ous in  its  terms  cannot  be  changed  by  oral  tes- 
timony.—Luce  V.  Arkansas  Brick  &  Mfg.  Co., 
188  S.  W.  566. 

<S=»419(4)  (Mo.App.)  Though  a  deed  excepted 
a  mortgage,  if  in  the  settlement,  credit  was  al- 
lowed for  part  payment  of  the  mortgage,  such 
fact  could  be  shown  by  paroL — McTeman  v. 
Mason,  188  S.  W.  923. 

(B)   Invalldatlnar  Written  Instrnment. 

4=»434(1)  (Mo.App.)  Oral  evidence  is  always 
competent  to  establish  fraudulent  representa- 
tions in  actions  founded  on  fraud  and  deceit. — 
McTeman  v.  Mason,  188  S.  W.  923. 

(C)  Separate    or    Bnbseqaeat    Oral    Affree- 

ment. 

4=9444(4)  '(Tex.Civ.App.)  In  action  by  buyer  of 
engine  to  cancel  purchase-money  notes,  testimony 
that  the  engine  was  taken  on  trial,  subject  to 
satisfaction,  etc.,  held  not  inadmissible  as  con- 
tradicting the  written  order  and  the  notes. — 
.Street  v.  J.  I.  Case  Threshing  Mach.  Co.,  188  S. 
W.  726. 

(D)  Conatrnetlon   or   Applieation   of   Iian> 

Kuase   of  'Written  Instrnment. 

€=9448  (Mo.)  If  the  language  of  written  eon- 
tracts  is  ambiguous  or  doubtful,  extrinsic  evi- 
dence mar  be  considered  to  determine  its  mean- 
Ing.— National  Bank  of  Commerce  of  Kansas 
City,  Mo.,  V.  Flanagan  Mills  &  Elevator  Co., 
188  S.  W.  117. 

«=»460(3)  (Ky.)  Where  the  parties  differed  as  to 
what  lands  were  included  within  the  description, 
held,  that  parol  evidence  was  admissible  on  that 
que8tion;>-Dotson  v.  Fletcher,  188  S.  W.  642. 

Xn.   OPINION  KVXDENOE. 

(A)   Conelnalons     and     Opinions     of    Wit- 
nessea  In  General. 

4=»474(1)  (Tenn.)  In  action  for  causing  death, 
admission  of  testimony  as  to  decedent's  earning 
capacity  by  one  who  knew  his  character  and 
work  was  not  error.— Roper  v.  Memphis  St  Ry. 
Co.,  188  S.  W.  688. 

®=474(6)  (Ky.)  Testimony  as  to  competency 
of  chauffeur  who  drove  plaintiffs  car  at  time  of 
collision,  alleged  to  have  been  caused  by  de- 
fendant's negligent  driving,  is  improperly  ad- 
mitted, if  it  is  not  shown  that  the  witnesses 
were  qualified  to  testify  on  the  subject. — Moore 
V.  Uart,  188  S.  W.  861. 

«=»477(2)  (Tex.Civ.App.)  In  action  against  car- 
rier for  injuries  to  plaintifTs  wife,  plaintiff's 
testimony,  in  answer  to  question  whether  from 
her  appearance  she  was  getting  better  or  worse, 
that  blie  was  getting  worse,  was  not  improper. 
—Northern  Texas  Traction  Co.  v.  Nicholson,  188 
S.  W.  1028. 

®=>498'/2  (Tex,Clv.App.)  A  witness'  compe- 
tency to  testify  regarding  the  actual  value  of 
goods  rests  largely  in  the  trial  court's  discre- 
tion.—Fire  Ass'n  of  Philadelphia  v*  Powell,  188 
S.  W.  47. 

(B)  Sabjeets  of  Bxpert  Teatlntony. 

4=3520  (Tex.Civ.App.)  In  action  by  buyer  of 
engine  to  cancel  purchase-money  notes,  opinion 
testimony  of  an  expert  as  to  the  capacity  and 
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power  of  the  engioe,  aold  subject  to  trial,  heU 
admiBsible. — Street  t.  J.  I.  Case  ThreshinK  Mach. 
Co.,  188  S.  W.  725. 

(C)  CompetcaeT  of  Bzperta. 
^9546  (Tenn.)  Whether  a  witness  had  an  expe- 
riential capacity  to  testify  as  to  the  earning  ca- 
pacity of  decedent,  was  a  question  within  the 
trial  court's  discretion. — Roper  ▼.  Memphis  St. 
Ry.  Co..  188  S.  W.  588. 

XIV.  WEIGHT  AHD  SUFFIOIEirCT. 

9=9590  (Tez.CiT.App.)  While  a  jury  is  not  com- 
pelled to  accept  as  true  the  evidence  of  corpora- 
tion's servants  because  they  are  such,  the  jury 
has  no  right  to  disbelieve  such  evidence  for  that 
reason.— Northern  Texas  Traction  Co.  v.  Nichol- 
son, 188  S.  W.  1028. 

«s»59l  (Tex.Civ.App.)  Where  plaintiff  intro- 
duced the  conductor's  report  of  the  accident 
as  made  to  defendant  street  railway  company, 
be  was  bound  by  such  report. — Horwitz  v.  Jef- 
ferson County  Traction  Co.,  188  S.  W.  26. 

EXAMINATION. 

See  Witneages,  «s>255. 

EXCEPTIONS. 

See  Appeal  and  Error,  €=>263,  274;  Criminal 
Law,  9=9lOS5;  Indictment  and  Information, 
«s>lU;   Trial,  <8=»284. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  4=3662 ;  Criminal  Law, 
«=9l090-1095. 

I.  NATURE,  FORM,  AKD  CONTEITrS  Uf 
OENEBAI.. 

4=920  (Tex.Civ.App.)  A  statement  of  fact  ap- 
proved by  the  trial  court,  of  presentation  of  ob- 
jections and  of  exceptions,  relative  to  requested 
instructions,  all  benire  submission  of  the  gen- 
eral charge,  is  sufficient  to  constitute  proper 
exceptions,  as  well  as  a  bill  of  exceptions. — Chi- 
cago, R.  I.  &  G.  Ry.  Co.  V.  Whorton,  188  S. 

W.  V4<l. 

n.   SETTIXMEKT.   SIOXINO.  AlTD 
Fn.IHO. 

4=>42  (Ky.)  Plaintiffs'  motion  to  strike  bill  of 
exceptions  from  record  as  approved  at  a  spe- 
cial term,  the  cause  not  having  been  included 
in  the  order  calling  such  term,  held  to  be  denied 
in  view  of  failure  to  object  to  order  giving 
defendant  until  fifteenth  day  of  special  term  to 
file  bill.— Sandy  Valley  &  E.  Ry.  Co.  v.  Hughes, 
188  S.  W.  894. 

®=>56(1)  (Tex.Civ.App.)  A  bill  of  exceptions, 
not  authenticated  by  the  trial  court's  approval, 
cannot  be  considered. — HoUoman  v.  BlacK,  188 
S.  W.  973. 

EXCESSIVE  DAMAGES. 

See  Damages,  «s»13<>-132. 

EXCHANGE  OF  PROPERTY. 

See  Time,  4=99. 

e=>4  (Tex.Civ.App.)  Where   parties   contracted 

to  exchange  realty  for  realty  and  merchandise, 
contrnct  limiting  time  in  which  abstracts  were 
to  be  furnished  and  declaring  that  the  exchange 
should  be  completed  before  noon  on  a  fixed  date, 
time  wag  of  the  essence.^iaut  v.  Dunlap,  188 
S.  W.  1020. 

4=96  (Tex.Civ.App.)  Where  a  party,  who  had 
contracted  to  exchange  realty,  believing  time  had 
expired  in  which  other  par^  could  require  him 
to  accept  an  abstract,  nevertheless  accepted  it, , 
submitting  it  to  attorney  for  examination,  he' 


waived  time  limit  for  famishing  it.— G«nt  t. 
Dnnlap,  188  8.  W.  1020. 

Act  of  party,  who  had  contracted  to  excluiiig« 
realty,  in  accepting  abstract  believing  that  time 
had  expired  in  which  other  party  could  require 
him  to  accept,  though  waiver  of  time  limit  for 
furnishing  abstract,  was  not  waiver  of  require- 
ment that  it  show  dear  title. — ^Id. 

Absolute  refusal  to  continue  negotiations  or 
close  deal  of  party  to  contract  for  exchange  of 
realty  held  to  relieve  other  party  of  any  farther 
effort  to  perform. — Id. 

EXECUTION. 

See  Attachment;  Exemptions;  Btttodolent 
Conveyances,  4i=>223;  Homestead;  Judicial 
Sales. 

IT.  LIEH.  USVT  OB  EXTEHT.  AMD 
CUSTODY   OF   PROPEBTT. 

4=9ll3  (Ky.)  If,  before  the  sale  of  land  upon 
which  an  execution  has  been  levied,  the  execo* 
tion  creditor  has  notice  of  an  older  equity  in 
favor  of  another,  evidenced  by  bond  or  unre- 
corded deed,  the  older  equity  will  prevail. — Mor- 
gan V.  Eversole,  188  S.  W.  645. 

Where  holder  of  title  bond  for  land  levied  on 
under  execution  sued  out  by  creditors  of  the 
grantor,  sued  to  enjoin  execution  sale,  such  suit 
was  notice  of  a  prior  equity  sufficient  to  ap- 
prise the  creditors  and  preserve  the  holder's 
rights.— Id. 

V.    STAT,  QUASHnrO.  TAOATIHO.  AKB 
RELIEF   AOAinST  EXECUTION. 

4=9 1 72(6)  (Tex.Civ.App.)  Upon  petition  for 
temporary  injnnction  restraining  the  sale  under 
execution  of  lands,  affidavits  annexed  thereto, 
stating  that  the  land  was  exchanged  by  petition- 
er for  his  homestead,  were  sufficient,  although 
one  of  them  stated  such  facts  not  positively  but 
as  true  to  the  best  of  affiant's  knowledge  and  be- 
lief.—American  Nat.  Bank  of  Ft  worth  v. 
Strong,  188  S.  W.  1014. 

Vn.  8AI.E. 

(A)   Maaaer,   Condnct,   VitliditT.  »>'  Con- 
Arminv  or  Vaeatinv. 

4=9250  (Mo.)  Sale  on  execution  of  property 
worth  $l,00d  to  $1,200  for  $20,  there  being  a 
mortgage  of  record  against  it  for  $400,  tietd  not 
to  be  set  aside  for  mere  inadequacy  of  consid- 
eration.—Sbeppard  V.  Enright,  188  S.  W.  186. 
4=9253(2)  (Mo.)  Where  property  was  sold  on 
execution  to  party  acting  for  owner's  attorney 
in  a  suit,  as  the  owner  claimed,  it  was  the  own- 
er's duty,  if  aggrieved,  to  act  promptly  to  set 
aside  the  sale  before  the  rights  of  innocent 
parties  intervened,  and  setting  up  his  claim  in 
an  answer  to  the  attorney's  suit  to  determine 
title  was  unavailing.— Sbeppard  v.  Enright,  188- 
S.  W.  186. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement  and  Revival;  Adverse  Posses- 
sion, 4=962;  Attachment,  4=964;  Trusls; 
Wills. 

IV.  OOIXECTION  AND  MANAGEHENT 
OF  ESTATE. 

{A)  In  General. 

4=9lll(l)  (I^.)  An  administrstor  may,  if  nec- 
essary, employ  attorneys,  to  assist  him  in  set- 
tling the  estate,  who  are  entitled  to  reasonable 
compensation,  to  be  paid  as  costs  from  assets. — 
Evans'  Adm'r  v.  McVey.  188  S.   W.  1075. 

Administrator  who  has  paid  attorneys  employ- 
ed by  him  to  assist  him  in  the  settlement  of  the 
estate  should  be  allowed  the  reasonable  amounts 
paid  by  him  as  a  credit  on  his  settlement — Id. 
®=9 II I (6)  (Ky.)  Administrator  of  estate  worth 
H;15.000  hrtd  entitled  to  allowance  of  but  $250 
for  attorney's  fees,  he  having  utilised  their  serv- 
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ices  only  for  ordinary  consultation.— Evans' 
Adm'r  r.  McVey,  188  S.  W.  1075. 

(B)  Real  Propertr  •■'  Interest*  Therein. 

4=9 1 30(2)  (Ark.)  Decedent's  lands  are  assets  in 
the  bands  of  the  executor  or  administrator, 
deemed  in  his  possession  and  subject  to  his  con- 
trol for  payment  of  decedent's  debts,  and  an  ad- 
ministrator may  maintain  ejectment  to  recover 
possession  of  lands  necessary  to  pay  debts  of  the 
estate,  without  joining  the  heirs.— Burton  v.  Gor- 
man, 188  S.  W.  561. 

VI.  ALLOWANCE  AND  PATMENT  OF 

CLAIMS. 

(A>  IilablUtlee  of  Batate. 

9=>22l(5)  (Tez.CiTApp.)  Evidence  in  action 
against  decedent's  estate  held  insufficient  to 
show  execution  of  alleged  oral  contract  te  pay 
for  care  of  deceased  the  sum  of  $30  per  month, 
as  alleged.— Lana  v.  Bcistow.  188  S.  W.  970. 

(D)  Prlorltlea.  and  Parnent. 

«=)258  (Mo.App.)  Rev.  St.  Tex.  1911,  art.  3362, 
does  not  relieve  an  executor,  whose  testator  has 
provided  in  his  wiU  that  no  other  action  can  be 
had  in  relation  to  settlintr  bis  estate  than  the 
probating  and  recording  of  his  will,  etc,  from 
the  duty  and  obligation  to  pay  debts,  as  far  as 
assets  permit.— Hill  v.  Barton,  188  S.  W.  1105. 

Vm.  SALES  Ain>  OOHVETANCES  W- 

DER  ORBEB  OF  COURT. 

(A)  -WHea  Aathorleed. 

«=s>329(l)  (Ky.)  Though  a  grantor  of  deceased's 
grantor  held  liens  on  lands  not  yet  due,  immedi- 
ate sale  for  the  purpose  of  paying  all  Uen  debts 
of  the  estate  could  be  ordered.— Callebs  v.  Ruble, 
188  S.  W.  1096. 

4=»329(2)  (Ark.)  An  administrator's  sale,  for 
purpose  of  paying  debts,  of  deceased's  home- 
stead, made  during  minority  of  his  children,  is 
void.— Kulbreth  v.  Drew  County  Timber  Co., 
188  8.  W.  810. 

(B)   Application  and  Order. 

^:=>347  (Ark.)  An  order  of  the  probate  court 
for  an  administratrix  to  sell  land  is  not  void 
because  not  describing  the  land,  the  petition 
asking  that  all  the  lands  owned  by  deceased  be 
sold,  and  they  being  sold  under  proper  orders. 
—Kulbreth  v.  Drew  County  Timber  Co.,  188 
S.  W.  810. 

(C)  Sale. 

^=>374  (Ark.)  There  is  a  substantial  compli- 
ance with  the  statutory  requirement  that  an  ad- 
ministratrix make  report  of  sale  where  her 
deed  is  indorsed  as  examined  and  approved  by 
the  probate  judge,  and  there  is  an  order  of  the 
court  that  it  approved  the  deed  and  confirmed 
the  sale. — Kulbreth  v.  Drew  County  Timber 
Co.,  188  8.  W.  810. 

«=>379  (Ky.)  Sale  of  estate  land  on  which  de- 
ceased owed  part  of  purchase  price,  where  it  was 
impossible  to  get  a  fair  price  because  a  lien- 
bolder  was  not  made  a  party,  should  be  set  aside 
on  exceptions  by  the  deceased's  widow  and  chil- 
dren, in  view  of  Civ.  Code  Prac.  f  428.— Callebs 
v.  Ruble,  188  S.  W.  1096. 

(B)  Proceeds. 

9=»402  (Ky.)  Where  immediate  sale  of  lands  of 
decedent  to  satisfy  all  lien  debts  is  ordered,  and 
some  such  debts  are  not  due,  their  payment  will 
not  be  precipitated  except  upon  consent  of  the 
holder.— Callebs  v.  Ruble,  188  8.  W.  1096. 

XI.  AocouirTnro  Ann  ssttlemeht. 

(D)   Compensation. 

«s>496(3)  (Ky.)  Under  Ky.  St.  i  3883,  relative 
to  compensation  of  administrators,  allowance  of 
$753.77  to  administrator  who  collected,  man- 
aged,   and   distributed,    without   loss,   assets   in 


money  and  notes  amounting  to  $16,075.40,  held 
proper.- Evans'  Adm'r  v.  McVey,  188  8.  W. 
1075. 

^=>50l  (Ky.)  Administrator  should  not  have 
been  allowed  a  credit  for  extraordinary  serv- 
ices, where  the  only  evidence  to  support  the 
credit  was  his  own  testimony. — Evans'  Adm'r  v. 
McVey,  188  8.  W.  1075. 

(B)  Statlnar,  Bettllnac.  Opening,  and  Re- 
vle^v. 

^=»506(3)  (Ky.)  The  court  properly  refused  to 
surcharge  a  claim  properly  made  out,  sworn  to 
by  claimant,  and  proved  by  the  oath  of  a  wit- 
ness, as  required  by  law;  it  not  being  shown 
that  the  administrator  acted  in  bad  faith  in  pay- 
ing it— Evans'  Adm'r  v.  McVey,  188  S.  W.  1075. 
Under  Ky.  St.  g  889,  in  suit  to  surcharge  ad- 
ministrator, plaintiffs  will  be  adjudged  to  recov- 
er all  costs  they  would  be  entitled  to  had  they 
only  sought  to  surcharge  as  to  credits  as  to 
which  they  are  successful,  but  they  will  not  re- 
cover costs  made  in  unsuccessful  efforts  to 
charge  debits  or  disallow  credits. — Id. 
«=»5II(1)  (Ky.)  Under  Ky.  St.  §  889,  relative 
to  costs  in  equity,  in  action  to  surcharge  admin- 
istrator's settlement,  defendants  other  than  ad- 
ministrator, who  sought  to  recover  nothing,  and 
made  no  costs,  and  against  whom  no  recovery 
was  sought,  should  not  be  taxed  or  pay  any 
costs.- Evans'  Adm'r  v.  McVey.  188  S.  W.  1075. 

Zn.   FOREIGN  AND  ANCILLART  AJ}. 
MINISTRATION. 

4=s>5l8(2)  (Mo.App.)  Goods  once  in  legal  posses- 
sion of  executrix  duly  appointed  in  Texas  could 
not  afterward  be  affected  by  administration 
granted  in  Missouri  to  which  they  were  removed 
for  purposes  of  sale,  so  that  the  Missouri  court 
had  no  authority  to  appoint  an  ancillary  admin- 
istrator over  them.— Hill  v.  Barton,  188  S.  W. 
1105. 

Where  Texas  executrix  shipped  cattle  of  es- 
tate into  Missouri  for  sale,  creditor  of  estate  in 
Missouri  could  not  have  ancillary  administration 
thereon  and  the  property  token  away  from  ex- 
ecutrix to  satisfy  his  demand. — Id. 
<3=35I9(1)  (Mo.App.)  Title  of  Texas  administra- 
trix which  Missouri  law  will  recogniae  in  any 
event  is  title  arising  from  fact  of  her  possession 
of  decedent's  property  previous  to  and  at  time 
it  came  into  state,  and  not  that  arising  from 
validity  of  her  appointment— Hill  v.  Barton, 
188  8.  W.  1105. 

EXEMPLARY  DAMAGES. 

See  Damages,  4=>215. 

EXEMPTIONS. 

See  (^institutional  Lew,  «=9206;  Homestead; 
Municipal  Corporations,  4s>434;  Taxation, 
«=»1»4-195. 

I.  NATURE  AND  EXTENT. 
<C)  Property  and  Risbts  Bxempt. 

®=344  (Tex.Civ.App.)  Where  two  mules  were 
the  property  of  an  unmarried  man  at  the  time 
of  levy  thereon  to  satisfy  judgment  against 
him  and  his  brother,  one  of  such  mules  was 
exempt— Hawks  v.  Longbotham,  188  S.  W.  734. 

EXPENDITURES. 

See  EJxecutors  and  Administrators,  4=9111. 

EXPENSE. 

See  Insurance,   ^^573. 

EXPERT  TESTIMONY. 

See  Evidence,  «=>520,  646, 
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EXPLOSIVES. 

See  Barglai7>  «=>12. 

FACTORS. 

See  Bankruptcy;    Broken. 

9=>66  (Tex.CiT.App.)  A  cotton  factor,  who  en- 
gaged in  repeated  transactions  with  the  defend- 
ant in  behalf  of  his  principal,  could  maintain 
action  in  his  own  name  for  a  conversion  of  the 

grincipal's  cotton  stored  with  defendant  by  such 
ictor.— Nacogdoches  Ck>mpre88  Co.  t.  Uayter, 
188  a  W.  606. 

FALSE  PRETENSES. 

See  Criminal  Law,  «s»656,  720. 

^s»7(6)  (Mo.)  Mere  promise  to  do  something, 
relating,  as  it  does,  to  future  erent,  is  not  with- 
in statute  denouncing  offense  of  obtaining  prop- 
erty by  false  pretenses.— State  t.  Eudaly,  188 
S.  W.  110. 

«=»8  (Mo.)  Knowledge  by  defendant  of  the 
falsity  of  his  representations  is  an  essential 
element  of  the  crime  of  obtaining  property  by 
false  pretenses.— State  y.  Eudaly,  188  S.  W. 
110. 

iS=39  (Mo.)  Essential  element  of  crime  is  that 
alleged  false  pretenses  must  hare  been  relied  on 
and  been  effective  cause  in  inducing  adverse  par- 
ty to  part  with  his  property. — State  t.  Eudaly, 
188  S.  W.  110. 

^s»4l  (Mo.)  In  prosecntion  for  obtaining  per- 
sonalty by  false  pretenses,  evidence  that  check 
drawn  eight  months  after  transaction  and  by 
another  party  had  been  received,  indorsed,  and 
money  procured  by  defendant,  and  that  check 
proved  worthless,  was  incompetent,  being  in  no 
way  connected  with  the  offense  charged. — State 
v.  Eudaly,  188  S.  W.  110. 
€=944  (Mo.)  In  prosecution  for  obtaining  prop- 
erty by  false  pretenses,  defendant's  lack  of 
knowledge  of  falsity  of  his  representations  can 
be  shown  by  specific  proof,  or  by  showing  that 
he  honestly  believed,  and  had  good  reasons  to 
believe,  that  his  representations  were  true. — 
State  V.  Eudaly,  188  S.  W.  110. 
®=»49(2)  (Mo.)  In  prosecution  for  obtaining 
personalty  by  false  pretenses,  evidence  held  in- 
sufilcient  to  disclose  criminal  intent  on  defend- 
ant's part— State  v.  Eudaly,  188  S.  W.  110. 
®=949(5)  (Mo.)  In  prosecution  for  obtaining 
personalty  by  false  pretenses,  evidence  hM  to 
show  that  prosecutrix  was  unwilling  to  and  did 
not  accept  and  act  on  defendant's  statement 
that  he  was  the  owner  of  the  property  proposed 
to  be  exchanged  for  hers,  but  relied  more  upon 
his  promises  embodied  in  th«r  written  con- 
tract—State v.  Eudaly,  188  S.  W.  110. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  COURTS. 

See  Coatts,  «3>97. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Appeal  and  Error,  «s>1062,  1066;  Com- 
merce, «=927;  Death,  <S=»31,  32,  64,  96,  103; 
Master  and  Servant,  <S=>180,  204,  228,  235, 
240.  260%,  264,  265,  270,  278,  286;  NegU- 
gence,  «b>101;   Release,  «=>20. 

FEES. 

See  Clerks  of  Courts,  «=>18;  Executors  and 
Administrators,   4=>111. 

FELLOW  SERVANTS. 

See  Mastw  and  Servant,  «s»180,  19a 


FENCES. 

<s»28(2)  fFeT.CTJkm.)  An  indictment  for  fail- 
ure to  remora  a  fence  ondar  article  1246,  Pen. 
Code  1911,  not  aTerring  that  the  person  giv- 
ing notice  to  remove  the  fence  was  at  time  of 
notice  the  owner  of  the  fence  or  land  adjoin- 
ing, or  on  which  was  the  fence  of  accused,  was 
fataUy  defective.— Meissner  t.  State,  188  S.  W. 

FIDUCIARY  RELATIONS. 

See  Bankruptcy, 

FILING. 

See  Appeal  and  Error,  «=9664,  765,  770 ;  Crim- 
inal Law,  ie==>1106 ;  Exceptions,  Bill  of,  «=> 
42. 

FINAL  JUDGMENTS  AND  DECREES. 

See  Appeal  and  Error,  «s»80. 

FINDINGS. 

See  Appeal  and  Error,  «=>1002-1011;  Trial. 
«=>351. 

FIRE  INSURANCE 

See  Insurance. 

FIXTURES. 

See  Insurance,  9=»168. 

FLOWAGE. 

See  Waters  and  Water  Courses,  «s>171-179. 

FORCIBLE  DEFILEMENT. 

See  Bape. 

FORCIBLE  ENTRY  AND  DETAINER. 

I.   OIVTL  UABIUTT. 

«=»!  (Ky.)  Under  Civ.  Code  Prac.  g  452,  forci- 
ble entry  and  detainer  does  not  lie  between  par- 
ties between  whom  the  relation  of  landlord  and 
tenant  does  not  exist  in  some  form. — Lovely  v. 
Stacey,  188  S.  W.  389. 

€=»6(2)  (Ark.)  The  action  of  unlawful  detainer 
is  given  only  to  test  the  right  to  the  immediate 
possession  of  lands  and  tenements,  and  not  to 
deterinine  the  right  or  title  of  the  parties.- Bur- 
ton V.  Gorman,  188  S.  W.  561. 
«=a6(2)  (Ky.^  The  question  of  title  cannot  be 
tried  in  forcible  entry  and  detainer. — Lovely  v. 
Sucey,  188  S.  W.  389. 

<&=>9(2)  (Ky.)  L'nder  Civ.  Code  Prac  f  452. 
plaintiff  cannot  maintain  forcible  entry  and  de- 
tainer unless  at  the .  time  of  the  alleged  entry 
he  is  in  the  actual  possession;  neither  the  right 
of  possession  nor  constructive  possession  being 
sufficient.— Lovely  v,  Stacey,  18i8  S.  W.  388. 

FORECLOSURE. 

See  Building  and  Loan  Associations,  ®=>39; 
Judgment,  «=3801;  Mortgages,  «=>351.  S56» 
401,  484. 

FOREIGN  CORPORATIONS. 

See  Corporations,  «=»66S,  668. 

FOREIGN  RECEIVERSHIP. 

See  Receivers,  9s>210. 

FORFEITURES. 

See  Bail;  Deeds,  <e=>ie6, 168;  Insurance,  «=> 
82»-S66,  400,  750-766. 

FORGERY. 

$=329(5)  (Ark.)  An  indictment  for  forgery, 
charging  tiie  intent  of  cheating  and  detraudinc 
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S.  S.,  sufficiently  designates  the  person  son^Iit  to 
be  defrauded.— Stith  v.  State.  188  S.  W.  543. 

The  aHegationB  as  to  the  person  defrauded  may 
be  general,  and  it  is  unnecessary  to  state  in  the 
indictment  the  manner  in  which  he  was  defraud- 
ed.—Id. 

€=>44(2)  (Mo.)  Evidence  held  sufficient  to  war- 
rant a  conviction  of  forgery.— State  v.  Miller, 
IBS  S.  W.  87. 

FORMER  ADJUDICATION. 

See  Judgment,  <ds»684-682. 

FORMER  JEOPARDY. 

See  Criminal  Law,  «=>186-200,  296^ 

FORNICATION. 

See   Seduction. 

FOWLS. 

See  Animals,  «=»67. 

FRAUD. 

See  Bills  and  Notes,  «=3520;  Contracts,  «es» 
90;  Corporations,  «=»80,  423;  Evidence.  «=» 
434;  False  Pretenses;  Fraudulent  Convey- 
ances; Insurance.  «=>400,  665;  Landlord 
and  Tenant,  €=928;  Limitation  of  Actions, 
«=»37;  Release. 

I.  DECEPTIOH   CONSTITHTIHO 

FRAPP  AMD  T.TABn.lTT 

THEREFOB. 

€=9  (Tex.Civ.App.)  Any  false  statement  of 
fact  that  ii^i^t  materially  affect  the  price  of 
stocic  or  the  judement  of  a  purchaser  is  fraud- 
ulent, which  statement  may  consist  in  suppres- 
sion of  truth  or  assertion  of  what  is  false. — 
Peerless  Fire  Ins.  Co.  v.  Reveire,  188  S.  W.  264. 
^=>I6  (Tex.Civ.App.)  Any  false  statement  of 
fact  that  mi^ht  materially  affect  the  price  of 
stocic  or  the  judprnent  of  a  purchaser  is  fraud- 
ulent, which  statement  may  consist  la  suppres- 
sion of  truth  or  assertion  of  what  is  false. — 
Peerless  Fire  Ins.  Co.  v.  Reveire,  188  S.  W.  254. 
€^27  (Mo.)  False  representation  by  seller  of 
land  that  he  had  sunk  drill  holes  and  developed 
high-grade  zinc  ore  running  from  10  to  25  per 
cent,  pure  held  actionable.— Bowen  v.  Matlack, 
188  S.  W.  90. 

n.   ACTIONS. 
(A)  Rlvhta  of  Action  and   Defeaaea. 

^»34  (Tex.Civ.App.)  Buyer  of  gasoline  engine 
who,  when  sued  for  part  of  price,  filed  cross-bill 
seeking  to  recover  amount  he  was  induced  to 
part  with  by  fraud  of  plaintiff,  held  entitled  to 
recover,  though  cross-bill  alleged  that  after  he 
discovered  defects  of  engine  he  retained  it. — 
Unins  Kimball  &  Co.  v.  Amundsen,  188  S.  W. 
729. 

<S=»37  (Tei.Civ_AppJ  Under  facts,  held  that, 
within  exception  7,  'Cases  of  Fraud."  to  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  1830,  as  to  ven- 
ue, defendant  insurance  company  was  not  charge- 
able with  any  fraud  of  its  soliciting  agent,  in  his 
individual  contract  to  obtain  a  loan  for  plaintiff. 
—San  Antonio  Life  Ina.  Ca  v.  Trammell,  188  S. 
W.  718. 

Within  exception  7,  "Cases  of  Fraud,"  to  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  IS.'iO.  as  to 
venue,  any  fraud  of  xlefendant  insurance  compa- 
ny's president,  through  telephoning  from  E. 
county  to  plaintiff  in  H.  county,  that  it  would  do 
what  its  agent  promised  in  B.  county,  was  not 
committed  in  B.  county. — Id. 


FRAUDS,  STATUTE  OF. 

S«e  Tmats,  «ss»17,  18. 

XU.  PROMISES   TO   ANSWER  FOR 
DEBT.  DEFAUXT,  OR  MISCAR- 
RIAGE  OF  ANOTHER. 

^=>23(3)  (Ark.)  Defendant's  agreement  to  pay 
for  goods  delivered  to  his  tenants  if  tenants  fail- 
ed to  pay  was  a  collateral  and  not  an  original 
undertaking  and  should  have  been  evidenced  by 
some  writing  to  be  hinding.— Perry  v.  Jarman, 
188  S.  W.  544. 

Vin.   REQinSITES  AND  SUFFICIENCY 
OF  WRITING. 

«=9|  10(1)  (Ky.)  Description  in  contract  of  sale. 
"rVendors]  house  and  five  acres,  more  or  less, 
located  in  M.  and  on  the  M.  and  W.  turnpike 
road,"  held  to  satisfy  the  statute  of  frauds.— 
Matherley  v.  Wright,  188  S.  W.  835. 
4=»l  10(4)  (Mo.)  Written  sale  negotiations  re- 
ferring to  the  "Joe  Shelby  or  Anderson  farm," 
an  "800-acre  farm  near  AuUville,"  and  the 
"8(X)-acre  farm  in  Lafayette  county,  Mo.,"  suf- 
ficiently identifies  the  property  to  satisfy  the 
statute  of  frauds,  where  it  appears  that  an  800- 
acre  farm  in  that  locality  was  locally  known 
as  "Joe  Shelby  or  Anderson  farm." — Anderson 
V.  Hall,  188  S.  W.  79. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

€=>I29(3)  (Tex.Civ.App.)  Moving  out  by  the 
lessee  cannot  be  considered  part  performance  of 
an  oral  contract  to  rescind  the  lease,  being  sub- 
sequent to  insistence  of  the  lessor  that  the  lease 
be  complied  with.— Gardner  v.  Sittig,  188  S.  W. 
731. 

®=3|20(5)  (Mo.)  Payment  of  purchase  money  for 
land  in  whole  or  in  part,  without  anything  fur- 
ther being  done  under  the  oral  contract  of  sale 
will  not  take  it  out  of  the  statute  of  frauds. — 
Swearengin  v.  Stafford,  188  S.  W.  97. 

That  land  was  paid  for  by  transfer  of  a  mare 
does  not  alter  rule  that  payment  of  price  in 
whole  or  in  part  without  anything  further  be- 
ing done  under  the  oral  contract  of  sale  does 
not  take  it  out  of  the  statute  of  frauds.— Id. 

Where  nothing  more  is  shown  than  an  oral 
contract  for  the  sale  of  land  by  a  remainder- 
man to  a  life  tenant,  payment  of  the  price,  and 
possession  in  the  life  tenant,  such  possession 
will  be  referred  to  the  life  tenancy,  and  not  to 
the  contract  of  sale,  in  reference  to  taking  the 
case  out  of  the  statute  of  frauds.— Id. 
«5>I29(12)  (&Io.)  Where  it  was  conceded  that  a 
husband  and  wife  agreed  to  make  mutual  wills, 
that  they  did  so  was  not  such  part  performance 
as  would  take  a  contract  tliat  the  survivor 
should  make  a  vrill  in  favor  of  the  heirs  of  both 
out  of  the  statute  of  frauds.— Burt  v.  McKibbin, 
188  R.  W.  187. 

€=3140  (Tex.Civ.App.)  A  lease  being,  as  re- 
quired by  the  statute  of  fraud,  in  writing, 
rescission  thereof  cannot  be  proved  by  parol. — 
Gardner  v.  Sittig,  188  S.  W.  731. 

The  lessor  is  not  ^estopped  to  object  to  evi- 
dence of  oral  rescission  of  lease  in  writing,  as 
required  by  the  statute  of  fraud,  because  of  the 
lessee  moving  out;  this  being  after  the  lessor 
insisted  on  performance  of  the  lease. — Id. 

X.  PI.EADING,  EVIDENCE,  TRIAI., 
AND   REVIEW. 

€s»l58(4)  (Ark.)  In  action  of  unlawful  detain- 
er to  regain  possession  of  farm  leased  orally  to 
defendant  for  a  year,  as  plaintiff  claimed,  but 
for  longer,  as  defendant  claimed,  evidence  on 
issue  of  performance  of  contract  for  a  longer 
term  to  take  it  out  of  statute  of  frauds,  held 
sufficient  to  support  verdict  for  defendant. — 
Storthz  v.  Watts,  188  S.  W.  1166. 
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FRAUDULENT  CONVEYANCES. 

See  Descent  and  Dietribntion,  43>90. 

I.   TRANSFERS   AND   TRANSACTIONS 
nWAUD. 

(B)  Matare  and  Form  of  TranaCer. 

4=»28  (Ky.)  Fuel  company's  assiKoment  of 
claim  to  holder  of  its  boDds  to  whom  it  was 
largely  indebted  for  interest,  after  its  credit- 
ors had  obtained  judgment  against  it  and  re- 
turns of  "No  property  found,"  held  not  fraud- 
ulent.—Kentucky  Consumers'  Oil  Co.  v.  Con- 
tinental Fuel  Co.,  188  S.  W.  855. 
«=>39  (Ky.)  The  right  of  a  wife  to  the  insur- 
ance on  her  husband's  life  is  governed  by  Ky. 
St.  {  654.  not  by  secUons  1906,  1907,  or  2128. 
—Smith's  Adm'x  v.  Milton,  188  S.  W.  877. 

Under  Ky.  St.  |  654,  a  husband  who  was 
solvent  when  life  insurance  premiums  were 
paid  can  designate  his  wife  as  beneficiary  after 
becoming  insolvent,  but  premiums  paid  while 
insolvent  inure  to  the  benefit  of  his  creditors. 
-Id. 

(C)  Property  aad  RIvtat*  Traaaferred. 

$s>52(l)  (Ky.)  The  conveyance  of  a  homestead 
is  not  fraudulent— Hall  v.  Casebolt,  188  S.  W. 
470. 

(E)   Conalderatlon. 

iS=>95(2)  (Ky.)  Where  the  husband  transferred 
land  to  the  wife  and  gave  title  bond,  and  she 
paid  to  him  mone^  borrowed  on  her  note,  which 
she  afterward  paid  with  funds  of  her  separate 
estate,  and  the  money  was  used  for  a  lawful  pur- 
pose, the  transfer  and  title  bond  were  not  fraud- 
ulent as  to  creditors. — Morgan  v.  Eversole,  188 
S.  W.  645. 

«=996(1)  (Ky.)  Facts  held  to  show  that  father's 
conveyance  to  son  was  voluntary,  without  con- 
sideration and  to  defraud  his  creditors.— Hall  ▼. 
Casebolt.  188  S.  W.  470. 

Conveyance  by  a  debtor  through  his  father 
to  his  children  without  consideration  are  void 
as  to  prior  creditors  under  Ky.  St  1907.— Id. 

(F)  Coafldeatial  Rclatloas  of  Partlea. 

9=»I04(1)  (Mo.)  Transactions  between  husband 
and  wife  should  be  closely  scrutinized  when 
they  come  in  conflict  with  the  rights  of  cred- 
itors, with  reference  to  their  inherent  fairness 
and'justice.- Regal  Realty  &  Inrestment  Co. 
v.  Gallagher,  188  S.  W.  151. 

n.  RIGHTS     AND     UABIUTIES     OF 
PARTUS  AND  PURCHASERS. 

(A)   OrivlBal   Partlea. 

'9=»r72(l)  (Ark.)  Even  if  a  conveyance  from  a 
debtor  to  his  wife  was  made  in  fraud  of  credi- 
tors, it  was  still  good  between  the  parties  there- 
to.—Maupin  V.  Gains,  188  S.  W.  552. 

III.  REMEDIES   OF  CREDITORS  AMD 
PURCHASERS. 

(A)   Peraons  Eatltled  to,  Aaaert  loTalldltr* 

^=3206(2)  (Ark.)  Even  if  husband's  conveyance 
to  his  wife  was  open  to  attack  by  his  creditors, 
his  sister,  who  had  never  attempted  to  probate 
any  claim  against  her  father's  estate  for  services 
to  her  father  and  mother  or  to  have  his  land  sub- 
jected to  the  payment  of  any  demand  in  her  fa- 
vor, was  not  a  "creditor."— Maupin  v.  Gains, 
188  S.  W.  552. 

€=»223  (Mo.)  A  purchaser  for  $25  at  execution 
sale,  of  the  mere  right  of  judgment  creditor  to 
charge  his  judgment  against  land  of  a  wife 
claimed  to  have  been  purchased  by  her  husband 
in  fraud  of  creditors,  held  not  to  stand  in  posi- 
tion commending  his  rights  to  favorable  consid- 
eration by  equity. — Regal  Realty  &  Investment 
Co.  V.  Gallagher,  188  S.  W.  151. 


(B)  Beatedlea 


Traaafer. 


o(    ITallltT    of 


$=3227  (Ky.)  Where  debtor  paid  a  part  of  the 
price  and  conveyed  the  land  to  his  father  who 
conveyed  to  debtor's  children,  to  subject  the 
property  to  the  amount  paid,  to  creditors  of  the 
debtor  under  Ky.  St  {  1907,  a  suit  to  declare 
conveyance  fraudulent  is  necessary. — Hall  t. 
Casebolt,  188  S.  W.  470. 

(G)   BTldeaec. 

«=»300(3)  (Mo.)  In  suit  by  execution  purchaser 
to  quiet  title  against  wife  and  husband  under 
Rev.  St.  1909,  {  '2535,  to  laud  owned  by  wife  as 
having  been  purchased  with  husband's  money, 
evidence  held  to  support  finding  tor  defendant 
—Regal  Realty  &  Investment  Co.  v.  Gallagher, 
188  S.  W.  151. 

FRIGHTENING  ANIMALS. 

See  Highways,  «=3l81. 

GARNISHMENT. 

See  Attachment 

n.  PERSONS    AND   PROPERTY   BUll- 
JECT  TO  OABNI8HKENT. 

4s»63  (Ky.)  The  fees  of  a  county  judge  as  local 
registrar  of  vital  statistics  for  a  district  com- 
posed of  his  county,  under  appointment  by  state 
board  of  health  under  Ky.  St  i  2062a,  sabsec. 
4,  payable  under  subsection  20,  to  county  treas- 
urer, are  not  subject  to  attachment— Dodd  v. 
Burnett  188  S.   W.  884. 

The  salaries  of  officers  of  municipal  corpora- 
tions are  excepted  from  the  general  rule  that 
the  fees  of  a  public  officer  of  the  state  are  not 
subject  to  attachment,  on  the  ground  that  a 
city  may  be  sued  at  law  or  in  equity.— Id. 

m.   PROCEEDINGS    TO    PROCURE. 

^=388  (Tex.Civ.App.)  An  allegation  that  a  cor- 
poration does  business  in  a  county,  and  that  a 
named  person  is  its  president  is  not  equivalent 
to  an  allegation  of  residence  in  the  county  with- 
in Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  2T3, 
requiring  such  allegation  in  an  affidavit  for  gar- 
nishment—freeman v.  Port  Arthur  Rice  &  Ir- 
rigation C!o.,  188  S.  W.  444. 

GEOGRAPHICAL  FACTS. 

See  Evidence,  ^»10. 

GIFTS. 

See  Charities. 

I.  INTEB  VIVOB. 

<S=>47(3)  (Ky.)  Where  gifts  from  a  parent  to 
a  child  are  without  valuable  consideration,  the 
donee  of  the  property  has  the  burden  of  show- 
ing that  the  transaction  was  fair. — Shields  y. 
Burge.  188  S.  W.  321. 

€=>49(2)  (Ky.)  In  suit  to  charge  defendant 
with  certain  gifts  of  personal  property  made 
to  her  by  the  mother  of  the  parties,  including 
a  note  and  cash  in  bank,  evidence  held  to  es- 
tablish defendant's  undue  influence,  inducing 
the  gifte.— Shields  v.  Burge.  188  S.  W.  321. 

GOATS. 

See  Animals. 

GOVERNOR. 

See  Evidence,  «s>83. 

GRAIN  ELEVATORS. 

See  Bailment,  «=»1. 

GRAND  JURY. 

See  Indictment  and  Informatioii. 
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GRANTS. 

See  Pablic  Lcmds. 

GUARANTY. 

See    Frauds,    Statute   of,   «ss>23;    Indemnity; 
Principal  and  Surety. 

I.    REQUISITES  AND  VAI.IBITT. 

<S— >25(3)  (Ark.)  In  an  action  to  recover  price  of 
Koods  sold  to  tenants  on  farm  of  defendant,  evi- 
dence heJd  sufficient  to  justify  a  finding  that  if 
defendant  promised  to  pay,  the  promise  amount- 
ed only  to  an  agreement  to  pay  if  tenants  did 
not.— Perry  v.  Jarman,  188  S.  W.  544. 

m.   DISCHARGE   OF  OUABANTOR. 

^s»53(l)  (MoApp.)  Guarantor  of  performance 
of  contract  for  plastering  a  building,  though 
specifications  were  not  mentioned  in  his  guar- 
anty, held  bound  thereby,  and  hence  not  re- 
leased because  extras  were  ordered  and  furnish- 
ed according  to  specifications. — Johannes  v.  St. 
Kesis  Bealty  &  Investment  Co.,  188  S.  W. 
1138. 

Changes  in  contract  for  plastering  work  in  re- 
spect to  material,  costs,  payment  of  contractor, 
etc.,  held  to  release  the  contractor's  guarantor 
of  its  performance. — Id. 

IV.   REMEDIES  OF  CREDITORS. 

^=s>89  (Mo.App.)  In  action  by  a  materialman 
who  was  also  guarantor  of  the  contractor  for 
plastering  work  for  judgment  against  the  con- 
tractor and  to  fix  lien  on  improvement,  defend- 
ant owners  had  burden  of  proving  that  the  ex- 
tras upon  which  their  counterclaim  was  founded 
had  been  ordered  in  writing. — Johannes  v.  St. 
Regis  Realty  &  Investment  Co.,  188  S.  W. 
1138. 

®s»9l  (Mo.App.)  In  action  by  a  materialman 
who  was  also  guarantor  of  the  contractor  for 
plastering  work  for  judgment  against  contractor 
and  to  fix  lien,  evidence  held  to  support  a  find- 
ing that  no  written  orders  were  given  for  ex- 
tras or  changes  upon  which  owners'  counter- 
claim was  based. — Johannes  v.  St.  Regis  Realty 
&  Investment  Co.,  188  S.  W.  1138. 

Evidence  heJd  not  to  show  knowledge  by  guar- 
antor of  building  contract  of  the  abandonment 
of  the  contract  and  the  nlacing  of  the  contractor 
on  a  per  diem  basis. — Id. 

^=>92(2)  (.4rk.)  In  an  action  to  recover  price 
of  goods  sold  to  tenants  on  the  farm  of  the  de- 
fendant, the  refusal  of  a  requested  instruction 
on  liability  of  defendant  as  guarantor  held  error. 
-Perry  v.  Jarman,  188  S.  W.  544. 

HABEAS  CORPUS. 

See  Affidavits,  ^oS. 

IL  JURISDICTION.    PROCEEDIITOS, 
AND  REUEF. 

<&=>II3(9)  (Tex.Or.App.)  A  statement  of  facts 
not  approved  by  the  trial  judge  cannot  be  con- 
sidered on  appeal  in  habeas  corpus  'proceedings 
to  procure  release  from  custody  on  bail. — Ex 
parte  Parker.  188  S.  W.  983. 
«=  1 13(11)  (Tex.Cr.App.)  On  appeal  from  a 
judgment  in  habeas  corpus  proceedings  denying 
release  from  custody  on  bail,  the  appellate 
court  will  not  state  or  discuss  the  testimony. — 
Ex  parte  Parker,  188  S.  W.  983. 

HABITUAL  CRIMINALS. 

See  Indictment  and  Information,  9s»114. 


HANDCUFFS. 

See  Criminal  Law,  <S=>637. 


HARMLESS  ERROR. 

See  Appeal  and  Error,  «=3l03d-1071 ;  Grim- 
inal  Law,  <3=»1165-li74. 

HAWKERS  AND  PEDDLERS. 

See  Licenses,  €=>6. 

HEALTH. 

See  Schools  and  School  Districts,  ^s>168. 

HEARING. 

See  Judicial  Sales,  «=>43. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  iS=>419,  420. 

HEIRS. 

See  Descent  and  Distribution ;  Homestead,  43> 
142,  143;    WUls,  «=3506. 

HIGHWAYS. 

See  Bridges;  Constitutional  Law,  ^s»234,  291; 
Counties,  9=9l49,  195,  196;  Municipal  Cor- 
porations, <8=»270-567,  649-706;  Railroads, 
<8=75.  305-352;  Statutes,  «=s>64;  Trial, 
<S=9l99,  251 ;    Turnpikes  and  Toll  Roads. 

H.  HIOHWAT  DISTRICTS  AND 
OFFICERS. 

«=s>90  (Ark.)  Laws  1915,  p.  617,  providing  for 
an  improvement  district  for  the  construction 
of  a  highway  and  bridge,  and  giving  board  of 
district  commissioners  certain  powers,  held  not 
an  encroachment  upon  the  jurisdiction  of  the 
county  court  under  Const.  Amend.  5,  author- 
izing it  to  levy  taxes  for  county  roads  voted  for 
at  a  general  election.— Conway  v.  Miller  Coun- 
ty Highway  and  Bridge  Dist.,  188  S.  W.  822. 

Laws  1915,  p.  617,  does  not  take  away  from 
the  county  court  any  of  the  jurisdiction  con- 
ferred by  Const  art  7,  §  28,  ^ving  the  county 
court  exclusive  original  jurisdiction  of  matters 
relating  to  county  roads. — Id. 
®=»95(1)  (Ark.)  I.«ws  1915,  p.  617,  is  not  in- 
valid as  conferring  the  power  to  select  the 
route  to  be  adopted  upon  the  board  of  com- 
missioners of  an  improvement  district. — Conway 
v.  Miller  County  Highway  and  Bridge  Dlst, 
188  S.  W.  822. 

Under  Laws  1915,  p.  617,  held  that,  where  the 
board  of  commissioners  of  improvement  district 
selected  two  roads  and  other  roads  running  lat- 
eral running  out  from  them,  it  could  not  be 
said  that  the  roads  did  not  constitute  a  single 
improvement. — Id. 

nr.  TAXES,  ASSESSMENTS.  AND 
WORK  ON  HIGHWAYS. 

«=>I22  (Tcnu.)  Priv.  Acts  1915,  c.  577,  touch- 
ing levy  of  taxes  for  county  roads,  held  not  vio-' 
lative  of  Const,  art.  2,  J  29,  empowering  the  Gen- 
eral Assembly  to  authorize  counties  to  levy  cer- 
tain taxes. — Patterson  v.  Washington  County, 
188  S.  W.  613. 

Const,  art.  2,  $  29,  forbidding  counties,  cities, 
etc.,  from  lending  their  credit  to  any  person,  etc., 
except  after  an  election  held  by  the  qualified 
voters  of  audi  county,  city,  etc.,  and  the  assent 
of  three-fourths  of  the  votes  cast,  has  no  applica- 
tion to  Priv.  Acts  1915,  c.  577,  which  provides 
for  local  taxation  for  corjmratiou  purposes,  and 
not  for  credit  to  a  private  enterprise. — Id. 

A  second  proviso  of  Priv.  Acts  1915,  c,  577, 
touching  levy  of  taxes  for  county  roads  by  the 
court  at  the  time  of  annual  workhouse  levy  held 
not  repugnant  to  the  preceding  provision  of  the 
statute,  providing  for  submission  to  voters. — Id. 
<g=»l27(l)  (Tenn.)  Under  Priv.  Acts  1915,  c 
577.   touching  levy  of  taxes  for  county  roads, 
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where  an  election  wu  advertieed  in  December, 
and  the  regular  time  for  makiog  the  annual 
workhouse  leyy  being  the  April  term,  held  that 
the  county  court  was  without  authority  to  make 
levy  at  January  term.— Patterson  v.  Washington 
County.  188  S.  W.  613. 

In  an  action  to  enjoin  the  assessment  of  a 
county  tax,  where  the  demurrer  to  the  complaint 
admits  that  certain  members  of  the  county  court 
as  officers  and  friends  sought  to  defeat  the  call- 
ing of  an  election  under  Priv.  Acts  1915,  c.  577, 
and,  failing  in  that,  acted  before  an  election  could 
be  held,  the  county  court  is  not  in  a  position  to 
predicate  any  right  upon  an  election  not  having 
been  held.— Id. 

V.  REGinUlTIOV  AKD  USE  FOB 

TBAVEI,. 
(A)  Obatraetloaa  itnd  BneroaebBienta. 

4=^155  (Ky.)  A  private  person  can  bring  an 
action  to  abate  an  unlawful  obstruction  of  a 
public  way  only  when  he  has  sustained  special 
damage  thereby,  different  not  only  in  degree,  but 
in  kind^rom  that  suffered  by  the  community  at 
large.— Husband  v.  Cotton,  188  S.  W.  380. 

Traveler  upon  a  highway  does  not  suffer  spe- 
cial damage  sufficient  to  support  a  private  ac- 
tion from  obstruction  merely  causing  delay  in 
his  journey  or  compelling  him  to  take  a  more 
circuitous  route,  or  depriving  him  of  his  Jonr- 
ney;  the  injury  being  to  all  who  attempt  to 
use  the  highway.- Id. 

The  obstruction  of  a  public  road  which  aifords 
the  only  approach  to  property  thereon  used  for 
business  or  other  purposes  constitutes  a  special 
injury  to  the  owner  which  be  may  abate  by 
action. — Id. 

(U)  Use  of  HlKtawar  and  L.an  of  the  Boad. 

4::9|76  (Ky.)  Although  plaintiff,  owning  a  mo- 
tor passenger  trock  operated  for  hire  failed  to 
register  his  machine,  as  required  by  Ky.  St.  i 
2739,  aubsec.  2,  and  employed  an  unlicensed 
chauffeur  In  viulation  of  subsection  24,  such 
facts  having  no  causal  connection  with  a  rear- 
end  collision,  he  was  not  precluded  from  recovery 
for  injuries  received  due  to  such  collision, — 
Moore  v.  Hart,  188  S.  W.  861. 

While  the  statute  requiring  automobile  driv- 
ers to  give  signals  in  overtaking  animal  drawn 
vehicles  and  pedestrians  does  not  include  ap- 
proaching other  automobiles,  the  requirement 
should  not  be  limited  to  its  terms,  and  if  a  ma- 
chine is  equipped  with  signals  and  a  collision 
occurs  due  to  failure  to  give  signals,  the  com- 
mon-law requirement  of  ordinary  care  would 
demand  that   signals  should   have  been  given. 

«=»I8I(3)  (Ky.)  Under  Acts  1910,  c.  81,  re- 
quiring motor  vehicles  to  stop  under  certain  cir- 
cumstances, where  defendant  automobile  driver 
failed  to  stop  when  he  saw  plaintiff's  horse  was 
frightened,  verdict  for  defendant,  in  plaintiff's 
action  for  injuries,  could  not  stand. — Searcy  v. 
Golden,  188  S.  W.  1098. 

9=»I84(2)  (Ky.)  Where  plaintiff  owning  a  mo- 
tor passenger  truck  operated  for  hire,  failed  to 
register  his  machine,  as  required  by  Ky.  St 
f  2739,  subsec.  2,  and  employed  an  unlicensed 
chauffeur  in  violation  of  subsection  24,  his  fail- 
ure to  comply  with  statute  having  no  causal 
connection  with  a  rear-end  collision,  evidence 
that  such  statutes  bad  not  been  complied  with 
was  inadmissible. — Moore  v.  Hart,  188  S.  W. 
861. 

Where  plaintiff  contended  that  defendant,  in 
passing  his  machine  at  excessive  speed,  negli- 
gently struck  plaintiff's  machine,  throwing  it 
into  a  ditdi,  and  defendant  contended  that 
there  was  no  collision,  and  that  plaintiff's  chauf- 
feur drove  the  machine  in  a  ditch,  the  only  is- 
sue therefore  being  the  fact  of  collision,  evi- 
dence as  to  competency  of  plaintiff's  chauf- 
feur waa  inadmissible. — Id. 

Under  Ky.  St.  §  2739,  subsec  9,  if  an  automo- 
bile colUsion  should  occur  on  the  liighway  plain- 


tiff wonid  make  out  his  eaae,  after  proving  .tba 
fact  of  collision,  followed  by  injury,  by  show- 
ing that  the  speed  was  over  20  miles  per  honr, 
and  the  burden  would  tlien  be  npon  defendant 
to  prove  ttiat  the  exceastve  speed  was  not  the 
cause  of  the  injury. — Id. 

es>l84(3)  (Ky.)  That  plaintiff,  who  owned  s 
passenger  automobile  truck,  stood  on  a  step 
at  the  rear  and  was  injured  as  be  alleged  when 
defendant's  automobile  struck  the  front  portion 
of  plaintiff's  automobile  did  not  preclude  recov- 
ery as  matter  of  law.— Moore  v.  Hart,  188  S. 
W.  861. 

<8s»l84(4)  (Ky.)  Under  Ky.  St.  {  2739.  snb- 
sec.  9,  an  instruction  to  find  for  plaintiff,  if 
defendant  failed  to  exercise  his  duty  not  to  op- 
erate at  a  speed  in  excess  of  20  miles  per  hoar 
is  erroneooB,  as  placing  apon  plaintiff  the  bur- 
den, not  only  of  showing  speed  in'  excess  of  20 
miles  per  hour,  but  also  that  such  speed  was 
the  proximate  cause  of  the  collision.--Moore  v. 
Hart,  188  S.  W.  861. 

®=>I84(5)  (Ky.)  In  an  action  for  injuries  from 
a  collision  in  a  highway,  punitive  damages  are 
allowable  only  where  negligence  manifests  a 
wanton  disregard  of  lives  or  safety  of  others,  or 
is  willful  or  malicious.— Moor«  t.  Hait,  183 
S.  W.  861. 

HISTORY. 

See  Etidence,  «=9ll. 


HOGS. 


See  Animala,  9=960. 


See  Sunday. 


HOLIDAYS. 

HOMESTEAD. 


See  Adverse  Possession,  ®=>62;  Appeal  and  Er- 
ror, €=>1071;  Executors  and  Administrate^ 
4=3329;    Fraudulent  Conveyances,  9=>52. 

I.  NATUBE,  ACQUISinOir,  AKD 
EXTENT. 

(A)  Katare,  Oreatlom,  and  Dnrattoa  o( 
Batate  or  Rlcltt  In  General. 

9=9 1 3  (Tex.Civ.App.)  One  is  not  entitled  nnder 
the  law  to  a  mixed  homestead,  part  nrban  and 
part  rural.— Taylor  ▼.  UUmann,  Stem  &  Krsuse, 
188  8.  W.  746. 

(C)   AcdnlBlttoa  and  Bstabllatameat. 

®=>3|  (Ark.)  One  acquired  a  homestead  inland 
for  which  he  received  a  donation  deed  from  the 
state,  having  established  his  personal  residence 
thereon^  and  occupied  and  improved  it,  and  in 
good  faith  intended  to  Impress  it  with  the  houie- 
stead  character. — Kulbreth  v.  Drew  Ooanty 
-nmber  Co.,  188  S.  W.  810. 
®=>33  (Ark.)  An  heir  of  a  deceased  owner  of 
land  who  rented  out  the  same,  but  had  a  room 
there,  but  whose  family  continuously  lived  else- 
where, did  not  acquire  any  homestead  in  the 
land.— Greer  v.  Griffis-Newbem  Co.,  188  S.  W. 
1185. 

9=933  (Tex.Giv.App.)  Use  of  mortgaged  tract 
about  one-fourth  to  one-half  mile  away  from 
land  on  which  maker  of  notes  secnred  by  deed 
of  trust  resided,  as  stock  pasture,  etc.,  hM  such 
as  would  impress  upon  it  a  homestead  character. 
—Taylor  v.  Ullmann,  Stem  &  Krause,  188  S. 
W.  746. 

9=935  (Ky.^  Debtor  having  family  and  some- 
times keeping  house  and  who  was  living  with 
his  father  and  cultivating  land  for  a  crop,  kcM 
not  to  have  homestead  therein  exempt  from 
execution  sale  at  the  suit  of  his  creditors.— 
Hall  V.  Casebolt,  188  S.  W.  470. 
9=957(8)  (Tex.Civ.App.)  Evidoice,  in  action  on 
notes  secured  by  a  deed  of  trust  on  64-acre  tract 
about  one-fourth  to  one-half  mile  away  from 
smaller  tract  on  which  mortgagor  lived,  fceU  to 
sustain  a  finding  that  smallet  tract  was  the  ur- 
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ban  homestead  of  mortsa«or.— Taylw  T.  UIl- 
mann,  Stern  &  Krause,  188  S.  W.  746. 

(D)  PropertT  Constltntlng:  Homestead. 
9=>70  fTex.Civ.App.)  Tracts  owned  by  husband 
and  wile  at  hnsband's  death,  held  auffleiently 
impressed  with  homestead  character  to  permit 
widow,  in  addition  to  100-acr«  tract  on  which 
she  resided,  to  designate  an  additional  100  acres 
out  of  any  of  tracts.— Compton  v.  Woodward, 
188  S.  W.  271. 

n.  TRANSFER  OB  XNCUMBBAKOE. 

9=>  1 1 SC2)  (Tez.OiT.App.)  Under  express  provi- 
sion of  Const,  art.  16,  I  50,  a  warranty  deed 
to  secure  a  loan  executed  by  husband  and  wife 
conveying  part  of  their  homestead  was  abso- 
lately  void,  and  the  grantee  took  no  title  there- 
to, and  hence  conld  convey  none  by  his  deed 
thereof.— Bailey  v.  Bailey,  188  S.  W.  264. 
«=s>l22  (Tei.Civ.App.)  Where  husband  and  wife 
executed  their  warranty  deed  to  secure  a  loan 
conveying  part  of  homestead  tract,  and  the 
grantee  executed  a  deed  thereof  to  defendant 
with  the  knowledge  of  the  husband  and  wife, 
the  surviving  wife  was  not  thereby  estopped 
from  suing  to  cancel  both  deeds  and  to  remove 
the  cloud  from  the  title.— Bailey  v.  Bailey,  188 
S.  W.  264. 

4=9129(1)  (Xex.Civ.App.)  In  action  to  cancel 
deed  of  land  out  of  homestead  tract  and  gran- 
tee's deed  thereof  to  defendant,  evidence  held  to 
show  that  defendant  knew  first  deed  was  to  se- 
cure a  debt— Bailey  v.  Bailey,  188  S.  W.  264. 
4=»I33  ('rex.Civ.App,)  In  widow's  action  to 
cancel  warranty  deied  conveying  land  out  of 
homestead  tract  and  the  grantee's  deed  there- 
of to  defendant,  evidence  held  to  show  that  the 
first  deed  was  given  for  the  security  of  a  debt. — 
Bailey  v.  BaUey,  188  S.  W.  264. 

m.  BIGHTS  or  suBvivmo  hvs- 

BAMD.  WIFE,  CHIU>BEM, 
OB  HEIB8. 

«s>  142(1)  (Ark.)  An  adult  heir  cannot  acquire 
a  homestead  in  bis  own  right  of  the  ancestor's 
land  so  long  as  there  is  an  outstanding  right  of 
homestead  right  in  an  infant  heir.--iQreer  v. 
Grjffis-Newbem  Co.,  188  S.  W.  1185. 
4=9 1 43  (Ky.)  Widow  and  her  son-in-law,  hold- 
ing deceased  husband's  realty,  could  not,  by 
failure  to  pay  taxes,  and  by  obtaining  a  tax 
title,  defeat  the  rights  of  the  widow's  son,  who, 
subject  to  his  mother's  homestead,  was  en- 
titled to  an  undivided  half  interest. — Carter  v. 
Monarch,  188  S.  W.  379. 

Where  a  widow  and  her  son-in-law  occupied 
deceased  husband's  realty,  the  son-in-law,  who 
obtained  a  tax  title  and  made  a  verbal  agree- 
ment with  the  widow  whereby  she  transferred 
her  interest  to  him,  did  not  become  owner  of  fee 
as  against  widow's  son. — Id. 

Where  a  widow  and  her  son-in-law,  holding  de- 
ceased husband's  realty,  failed  to  pay  taxes,  and 
the  son-in-law  obtained  a  tax  title  and  then 
sold  to  third  persons,  statute  of  limitations  did 
not  defeat  claim  of  widow's  son  to  nndivided 
half  interest. — Id. 

4=9146  (Tex.Civ.App.)  Where  three  of  four 
tracts  were  impressed  with  homestead  charac- 
ter, surviving  wife  occupying  100-acre  tract 
might  maintain  her  residence  thereon  and  ex- 
chauge  interest  in  other  two  tracts  for  another 
tract  equally  susceptible  of  being  used  for  home- 
stead purposes.— Compton  v.  Woodward,  188  S. 
W.  271. 

4=9 1 47  (Ark.)  A  second  husband,  though  living 
with  his  wife  on  the  homestead  acquired  from 
her  first  husband,  and  though  acquiring  the  re- 
mainder interests  of  the  first  husband's  chil- 
dren, has  no  homestead  right  therein. — Knlbretb 
V.  Drpw  County  Timber  Co.,  188  S.  W.  810. 
«=»I50(1)  (Tex.Civ.App.)  Wife's  partition  of 
separate  tracts  owned  Dy  husband  and  wife  at 


husband's  death  hOd  to  have  the  effect  of  desig- 
nation as  part  of  homestead  of  certain  tracts. — 
Compton  V.  Woodward,  188  S.  W.  271. 

rv.   ABAJTDOWMEirr.   WAIVEB,   OB 
FORFEITTTBE. 

^9(63  (Ark.)  One  did  not  abandon  his  home- 
stead in  land  by  moving  off  of  it,  and  residing . 
with  his  wife  on  adjoining  land,  intending  to 
make  both  tracts  his  homestead,  which  be  could 
but  for  his  wife's  homestead,  through  her  first 
husband,  in  the  land  on  which  she  was  residing. 
— Kulbreth  v.  Drew  County  Timber  Co.,  188  S. 
W.  810. 

4=9)73  (Tex;.Clv.App.)  Suit  to  partition  home- 
stead by  a  widower  was  such  an  election  no 
longer  to  use  or  occupy  it  as  homestead  that 
he  conld  not,  by  amendment  of  his  petition  to 
one  of  trespass  to  try  title,  resume,  as  against 
answering  defendants,  the  right  he  had  abandon- 
ed.—Berry  V.  Godwin,  188  S.  W.  30. 

V.  PBOTEGTIOir  AND   ENFOBOE- 
MEirr  OF  BIGHTS. 

4=9209  (Tex.Civ.App.)  Where  levy  of  execution 
upon  land  exchanged  for  homestead  of  the  Judg- 
ment debtor  is  made  within  six  months  after 
the  exchange,  sale  thereunder  will  be  restrained 
by  injunction,  although  the  six  months  has  ex- 
pired; the  levy  made  within  such  time  being 
wholly  IneSectnaL- American  Nat.  Bank  ol  Ft. 
Worth  V.  Strong,  188  S.  W.  1014. 

HOMICIDE. 

See  Criminal  Laws,  4=>390,  419,  420,  438,  590, 
597,  603,  614,  670,  829. 

Q.  MUBDEB. 

4=97  (Tex.Cr.App.)  Where  defendant's  mind 
was  not  rendered  incapable  of  cool  reflection,  be 
would  be  guilty  of  murder  if  deceased  was  guilty 
of  no  act  at  the  time  which  led  defendant  to 
believe  that  his  life  was  in  danger.— Hassell  ▼. 
State,  188  S.  W.  991. 

m.  MANSULTTGHTEB 

4=934  (Ky.)  Involuntary  manslaughter  is  the 
killing  of  another  in  doing  some  unlawful  act 
or  without  intention  to  kill,  or  an  accidental 
killing.— Hunter  v.  Commonwealth,  188  S.  W. 
472. 

4=>5I  (Tez.OrJl.pt>.)  Under  Pen.  Code  1911, 
art.  1188,  if  a  person  by  words  or  acts,  or  both, 
provoke  a  contest  with  the  apparent  intention 
of  killing  or  doing  serious  bodily  injury  to  de- 
ceased, the  offense  would  be  murder  and  not  man- 
slaughter, even  though  the  killing  was  done  in 
either  self-defense  or  in  defense  of  another. — 
Berry  v.  State,  188  S.  W.  997. 

If  accused  by  words  or  acts,  or  both,  provoke 
a  difficulty  or  combat,  or  produce  the  occasion 
for  deceased  to  attack  him,  for  purpose  of  pro- 
ducing an  opportunity  of  committing  a  battery 
upon  him.  or  inflicting  violence  upon  him  other 
than  to  kill  or  do  him  serious  bodily  injur.v,  and 
does  80,  then  the  accused  would  be  guilty  of 
manslaughter,  even  though  it  should  then  be 
necessary  to  kill  deceased  in  self-defense,  or  In 
defense  of  another.— Id. 

V.   EXCUSABLE   OB   JUSTIFIABUB 
HOBIIOIDE. 

4=9 1 02  (Tex.Cr.App.)  Branch's  Ann.  Pen.  Code, 
art.  llO'r,  providing  that  one  defending  his  prop- 
erty must  resort  to  all  other  means  then  at 
command  to  prevent  injury  before  killing  a 
wrongdoer,  is  a  restriction  within  legislative 
power.— Hassell  T,  State,  188  S.  W.  991. 
4=3 1 09  (Tex.Cr.App.)  Tenant  who  had  volun- 
tarily turned  possession  of  cotton  over  to  de- 
ceased, his  landlord,  when  landlord  came  to  take 
it  away,  would  only  have  right  to  defend  his 
person  against  attack,  or  apparent  effort  to  take 
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bis  life,  or  inflict  serious  bodily  harm.— Hassell 
V.  State,  188  S.  W.  991. 

«=>I16(2)  (Ky.)  The  right  to  talce  human  life 
in  self-defense  does  not  exist  unless  at  the  time 
and  place  of  killing  accused  has  reasonable 
grounds  upon  which  to  base  his  belief,  and  does 
believe,  that  he  is  about  to  lose  his  life  or  suf- 
fer serious  harm  at  the  hands  of  his  adversary. 
— Mullins  V.  Commonwealth,  188  S.  W.  1079. 
4=3 1 17  (Ky.) -Threats  and  previous  assaults  do 
not  excuse  the  taking  of  the  life  of  an  adversary, 
but  a  necessity  must  exist,  or  appear  to  exist, 
at  the  time  and  place  of  the  killing,  and  a  fear 
that,  in  the  future,  a  necessity  may  exist  to 
kill  is  no  excuse. — Mullins  ▼.  Commonwealth, 
188  S.  W.  1079. 

«=>I24  (Tex.Cr.App.)  Branch's  Ann.  Pen.  Code, 
art.  1107,  providing  that  one  defending  his  prop- 
erty must  resort  to  all  other  means  then  at 
command  to  prevent  injury  to  it,  before  killing 
the  aggressor,  does  not  refer  to  a  right  to  sue 
the  aggressor.— HasseU  v.  State,  188  S.  W.  991. 
Where  tenant  had  not  previously  turned  cot- 
ton over  to  deceased,  his  landlord,  fact  that  de- 
ceased had  gone  on  premises  and  hitched  his 
team  to  wagon  in  which  defendant  had  placed  it 
did  not  oust  defendant's  possession,  and  deceas- 
ed, in  taking  it  therefrom,  would  be  acting  un- 
lawfully.—Id. 

VX.  INDIOTMENT    AND    INFORMA. 
TION. 

«=>I42(5)  (Tex.Cr.App.)  That  the  indictment 
charged  killing  of  E.  B.  H.,  while  the  evidence 
showed  that  deceased's  name  was  E.  J.  H.,  and 
notwithstanding  there  was  an  E.  B.  H.  shown 
to  be  alive,  was  no  ground  for  directing  an  ac- 
quittal, wbere  the  defendant  was  not  misled. — 
Hassell  t.  State,  188  S.  W.  991. 

VII.  EVXDENCE. 
(B)' AilmlHilblUty  In  General. 

«=3>I70  (Ky.)  Where  a  witness  testified  that 
the  murderer  had  fingers  one-fourth  inch  long- 
er than  his  own,  accused  could  show  by  any 
proper  evidence  that  his  fingers  were  shorter 
than  those  of  witness. — Elmendort  v.  Com- 
monwealth, 188  S.  W.  483. 
®=al75  (Ky.)  In  trial  for  mnrder  and  under 
the  plea  of  not  guilty,  evidence  for  defendant 
RB  to  what  caused  death  of  the  deceased  and 
that  it  was  caused  by  her  own  act  either  ac- 
cidentally or  purpose^  was  competent. — Hunt- 
er V.  Commonwealth,  188  S.  W.  472. 
9s9l87  (Ky.)  In  prosecution  for  homicide, 
the  restraining  order  and  rule  for  contempt 
against  accused  in  his  divorce  case  were  imma- 
terial on  his  defense  of  self-defense. — Mcl^ain  t. 
Commonwealth.  188  S.  W.  377. 
®=>I88(4)  (Ky.)  Under  conflicting  evidence  on 
plea  of  self-defen.se  as  to  whether  deceased  or  ac- 
cused provoked  the  quarrel,  accused  could  show 
that  deceased  was  of  overbearing  temper  and 
disposition. — McI.Ain  v.  Commonwealth,  188  S. 
W.  377. 

«=>f90(4)  (Ky.)  Where  defendant  pleads,  and 
there  is  some  evidence  of,  self-defense,  it  is  com- 
petent to  prove  threats,  etc.,  by  deceased. — Mul- 
lins V.  Commonwealth,  188  S.  W.  1079. 
®s>l9l  (Ky.)  In  prosecution  for  felonious  hom- 
icide, where  defendant  pleads  self-defense,  it  is 
competent  to  prove  assaults,  etc.,  which  he  has 
suffered  from  decedent ;  there  being  some  evi- 
dence that  defendant  acted  in  self-defense. — Mul- 
lins V.  Commonwealth,  188  S.  W.  1079. 
«=9l95  (Ky.)  Evidence  that  one  accused  of 
murder  fired  two  shots  into  the  ground  to  stop 
deceased's  assault  on  accused  renders  competent, 
on  issue  of  sclf-dcfcusc,  testimony  of  another 
I  hat  he  found  two  bullet  holes  in  the  ground 
after  the  shooting. — McLain  v.  Commonwealth, 
188  S.  W.  377. 

®=>I95  (Tex.Cr.App.)  Evidence  of  acts  and 
conduct  of  deceased  was  admissible  to  aid  the 


jury  in  determining  whether  aocmed  was  jos- 
tifiable  in  knifing  him.— Bergin  t.  State,  188  S. 
W.  423. 

(C)    Dylnc   Declaration*. 

$=>200  (Ark.)  Dying  declarations  are  admissi- 
ble- only  where  the  death  of  the  person  killed  la 
the  subject  of  the  charge  and  the  circumstances 
of  the  death  are  the  subject  of  such  declara- 
tions.—Moore  V.  SUte,  188  S.  W,  3. 
^=3203  (4)  (Ark.)  In  prosecution  for  murder, 
testimony  that  decedent  told  witness  it  was  all 
up  with  him  was  sufficient  showing  that  follow- 
ing statement  by  decedent  was  made  under  a 
sense  of  impending  death.— Moore  t.  State,  1S8 
S.  W.  3. 

«s»2l4(3)  (Ark.)  Statement  of  deceased  in  his 
dying  declaration  that  he  had  watched  accused 
kill  and  skin  a  cow,  and  had  followed  him  to 
town,  where  accused  shot  him,  was  not  inad- 
missible as  relating  to  an  antecedent  event. — 
Moore  v.  State,  1®  S.  W.  3. 
9=3216  (Ark.)  That  deceased's  declarations 
were  made  under  a  sense  of  impending  deatn, 
and  BO  admisBible  aa  dying  declarations,  may  be 
shown  by  circnmstancea. — Paul  t.  State,  188  S. 
W.  555. 

Testimony  held  to  warrant  a  finding  that  de- 
ceased's declarations  were  made  under  a  sense 
of  impending  death. — Id. 

4=»2I8  (Ark.)  AdmissibiUty  of  dying  declara- 
tions is  for  the  court— Paul  v.  State,  188  S.  W. 
555. 

Whether  declarations  were  made  under  a  sense 
of  impending  death,  and  so  admissible  as  dying 
declarations,  is  a  preliminary  question  for  the 
court — ^Id. 

«=»22l  (Ark.)  The  credibility  of  dying  declara- 
tions is  for  the  jury.— Paul  v.  State,  188  S.  W. 
555. 

(K)  Weight   and  Safficlencr. 
®=>237  (Ky.)  The  defense  of  insanity  could  not 
be  established  by  mere  evidence  of  defendant's 
confinement  in   and  discharge   from  an   insane 
asylum  20  years  before  the  homicide. — Blue  r. 
Commonwealth,  188  S.  W.  329. 
«=>244(1)  (Ark.)  Evidence   held   to   show   self- 
defense.— Cotton  V.  State,  188  S.  W.  837. 
9=»247  (Tex.Cr.App.)  Where   defendant   claim- 
ed to  have  shot  deceased,  his  landlord,  in  de- 
fense of  cotton  which  he  owned,  the  jury  should 
have  been  required  to  find  beyond  a  reasonable 
doubt  whether  he  had  previously  turned  it  over 
to  the  deceased.— Hassell  v.  State,  188  S.  W. 
991. 

4=3249  (Ky.)  In  prosecution  for  conspiring  to 
kill  deceased  and  for  aiding  and  abetting  the 
person  or  persons  who  killed  deceased,  evidence 
neW  to  sustain  a  conviction. — Rucker  v.  Com- 
monwealth, 188  S.  W.  367. 
4=3250  (Mo.)  In  trial  of  insane  asylum  attend- 
ants for  murder  of  patient,  evidence  held  to  sup- 
port conviction  of  manslaughter. — State  v.  Her- 
ring. 188  S.  W.  169. 

■S=9253(l)  (Ark.)  Evidence  in  a  prosecution  for 
murder  in  the  first  degree  held  sufficient  to  sus- 
tain a  conviction.— McCown  v.  State,  188  S.  W. 
547. 

<8s»255(2)  (K;^.)  Evidence  hel4  sufficient  to 
sustain  conviction  of  voluntary  manslanghter.— 
Hunter  v.  Commonwealth,  188  S.  W.  472. 

Vin.   TRIAX. 
(B)  ^aeatlona   tor  Jarr. 

4=3268  (Ark.)  Evidence  held  sufficient  to  cany 
to  the  jury  the  issue  whether  accused  shot  the 
victim  of  an  assault.— Padgett  v.  State,  188  S. 
W.  1158. 

4=3268  (K^.)  Evidence  held  to  require  sub- 
mission to  jury  of  (question  of  guilt  of  one  ac- 
cused of  murder  while  committing  a  robbery.— 
Elmendorf  v.  Commonwealth,  188  S.  W.  483. 
€=s>276  (Tex.Cr.App.)  Evidence  held  to  wat^ 
rant  submissiou  to  jury  of  issue  whether  accused 
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>ked  the  difltonlty.— Bergin  t.  State,  188  S. 
23. 

81  (Ky.)  In  a  prosecution  for  conspiring 
II  the  deceased,  and  for  aiding  and  abetting 
)erson  or*  persons  who  killed  deceased,  evi- 
i  held  to  make  defendant's  aiding  and  abet- 
a  question  for  the  jury. — Rucker  v.  Com- 
vealth,  188  S.  W.  367. 

(C)   Inatrnotioaa. 

193  (Ky.)  In  prosecution  for  conspiring  and 
Iff  and  abetting  the  killing  of  the  deceased, 
that  instruction  embracing  defendants'  the- 
:hat  slayer  was  not  acting  in  concert  with 
:,   as  made  by  their  evidence,  would  have 

proper. — Rucker  v.  Commonwealth,  188  S. 
{«7. 

198  (Ky.)  In  a  prosecution  for  homicide 
nitted  while  accused  and  others  were  at- 
iting  to  arrest  deceased,  held,  that  an  in- 
;tion  on  good  faith,  etc.,  should  be  given. — 
som  v.  Commonwealth,  188  S.  W.  387. 
)00(3)  (Ky.)  An  instruction  which  author- 
conviction,  unless  the  killing  was  necessary 
I"  was  believed  by  accused  in  the  exercise 
easonable  judgment  to  be  necessary  to  pro- 

himself  frctai  death  or  serious  bodily  harm 
I  deceased,  was  erroneous  as  requiring  both 
.  necessity  and  belief  to  constitute  the  ex- 
ion.— Taylor  V.  Commonwealth,  188  S.  W. 

>nn  of  instructions  on  self-defense  stated  by 
Court  of  Appeals.— Id. 
300(3)  (Tei.Cr.App.)  In  a  prosecution  for 
icide,  an  instruction  on  the  doctrine  of  pro- 
ng the  difficulty  and  the  limitation  of  self- 
nse  or  defense  of  another,  held,  under  the 
iimstances  and  evidence,  not  to  present  re- 
ible  error.— Berry  v.  State,  188  S.  W.  997. 
300(6)  (Ky.)  In  prosecution  for  homicide, 
re  defendant  pleads  self-defense,  it  is  not 
ler  to  group  in  instruction  the  threats,  as- 
ts,  menaces,  etc.,  he  has  suffered  from  de- 
int.— Mullins  v.  Commonwealth,  188  S.  W. 

300(14)  (Tex.Cr.A5p.)  Instruction  of  self- 
'nse  held  to  place  improper  limitation  upon 
s  in  issue.— Hassell  r.  State,  188  S.  W.  991. 

303  (Tex.Cr.AppO  Under-  Branch's  Ann. 
.  Code.  art.  HOT,  relating  to  defense  of 
perty,  the  court  should  instruct  the  jury  that 

means  other  th^n  of  killing  aggressor  re- 
ed to  therein  were  such  as  were  then  at  de- 
lant's  command.— Hassell  ▼.  State,  188  S. 
991. 

304  (Kj;.)  In  trial  for  murder,  where  de- 
lant  claimed  that  deceased  had  accidental- 
ihot  herself,  and  where  the  instructions  did 

permit  bis  conviction  unless  jury  believed 
I  he  shot  her,  it  was  not  necessary  to  in- 
i;t  on  accidental  shooting. — Hunter  v.  Com- 
iwealth,  188  S.  W.  472. 
.308(2)  (Mo.)  Under  Kev.  St.  1909,  {  4530, 
ning  robbery,  where  accused  is  charged  with 
rder  committed  for  the  purpose  of  robbery, 

instruction  that  by  robbery  is  meant  the 
inioua  stealing  of  personal  property  of  an- 
cr  by  violence  or  putting  him  in  fear  is  not 
ooeous  as  omitting  the  element  of  intent. — 
itc  V.  Weber,  188  S.  W.  122. 
>308(4)  (Tex.Cr.App.)  Where  a  homicide  oc- 
red  before  a  statute  abolishing  the  degrees  of 
rder,  the  court  properly  charged  on  murder 
both  the  first  and  second  degrees.— Berry  v. 
ite,  188  S.  W.  997. 

»308(5)  (Mo.)  Where  the  evidence  conclusive- 
showed  tliat,  if  defendant  murdered  deceased, 
did  so  for  the  purpose  of  robbery,  an  instruc- 
a  on  second  degree  murder  was  properly  re- 
ed; his  offense  being  first  degree  murder. — 
xte  v.  Weber.  188  S.  W.  122. 
3309(1)  (Ky.)  An  instruction  that  to  find  ac- 
ted guilty    of   volnntary    manslaughter,    the 


jury  must  believe  that  the  killing  was  done  un- 
lawfully, willfully,  and  feloniously  in  sudden 
heat  and  passion  "and"  sudden  affray,  at  a  time 
when  it  was  not  necessary  "and"  not  believed 
by  him  in  the  exercise  of  reasonable  judgment  to 
be  necessary  was  erroneous,  for  the  word  "and" 
where  quoted  should  have  been  "or." — Taylor  v. 
Commonwealth.  188  S.  W.  1087. 

Accused  testifying  that  he  was  assailed  by  de- 
ceased, it  was  error  to  omit,  after  instruction  as 
to  manslaughter  by  killing  in  sudden  heat  and 
passion  a  proper  instruction  to  aid  in  deter- 
mining whether  the  circumstances  testified  to 
constituted  such  provocation  as  would  adequate- 
ly negative  malice. — Id. 

^=3309(5)  (Mo.)  Where  the  evidence  conclusive- 
ly showed  that  if  defendant  murdered  deceased, 
he  did  so  for  the  purpose  of  robbery,  an  instruc- 
tion on  manslaughter  was  properly  refused ; 
his  offense  being  first  degree  murder.- State  v. 
Weber,  188  S.  W.  122. 

«=>309(6)  (Ky.)  In  a  trial  for  murder  where 
the  whole  defense  was  predicated  on  the  theory 
that  the  deceased  accidentally  or  intentional- 
ly shot  herself,  there  was  no  error  in  failing 
to  instruct  on  involuntary  manslaughter. — 
Hunter  v.  Commonwealth,  188  S.  W.  472. 
^=3309(6)  (Tex.Cr.App.)  Instruction  on  what 
would  be  adeauate  cause  to  reduce  offense  to 
manslaughter  held  objectionable,  as  not  includ- 
ing all  the  facts  and  circumstances  relating  to 
such  issue.- Hassell  v.  State,  188  S.  W.  991. 

X.  AFPEAX.  AND  ERROR. 

€=>325  (Mo.)  E^ror  in  giving  an  instruction  on 
manslaughter  in  the  fourth  degree,  where  such 
instruction  was  not  warranted  by  the  evidence, 
cannot  be  considered  where  it  was  not  specifical- 
ly urged  on  motion  for  new  trial. — State  v.  Mor- 
row, 188  S.  W.  75. 

<S=333I  (Ark.)  The  court's  finding  that  declara- 
tions were  made  under  a  sense  of  impending 
death,  and  so  admissible  as  dying  declarations, 
having  evidence  to  support  it,  will  not  be  dis- 
turbed.—Paul  v.  State,  188  S.  W.  555. 
©=3332(4)  (Ark.)  The  credibility  of  witnesses 
being  for  the  jury,  their  finding,  on  evidence 
warranting  it,  that  defendant  was  guilty  of  vol- 
untary manslaughter,  is  binding  on  appeal. — 
Paul  V.  State,  188  S.  W.  555. 
®sa340(l)  (Ky.)  In  prosecution  for  conspiring 
and  aiding  in  the  killing  of  deceased,  failure  to 
define  the  words  "feloniously"  and  "willfully" 
in  the  instructions  was  not  reversible  error. — 
Bucker  v.  Commonwealth,  188  S.  W..367. 
«=»340(3)  (Mo.)  Under  Rev.  St.  1909,  f  5115, 
a  conviction  will  not  be  reversed  for  an  errone- 
ous instruction  defining  involuntary  homicide, 
where  the  error  was  favorable  to  the  accused. — 
State  V.  Morrow,  188  S.  W.  75. 
®=3340(4)  (Ark.)  Any  error  in  instructions  as 
to  degrees  of  homicide  higher  than  that  of  which 
defendant  was  convicted  was  harmless. — Paul  v. 
State,  188  S.  W.  555. 

€=3340(4)  (Tex.Cr.App.)  Submission  of  issue  of 
murder  is  not  error,  where  the  jury  finds  the 
defendant  guilty  of  manslaughter. — Bergin  ▼. 
State,  188  S.  W.  423. 

<S=3340(4)  (Tex.Cr.App.)  Though  a  charge  on  ex- 
press and  implied  malice  might  not  be  correct,  it 
was  nonprejudicial^  where  the  jury  convicted  of 
manslaughter,  taking  malice  from  the  case. — 
Freeman  v.  State,  188  S.  W.  425. 
$=>34l  (Ark.)  Where  defendant  was  convicted 
of  manslaughter,  evidence  being  undisputed  so 
far  as  warranting  conviction  of  voluntary  man- 
slaughter, technical  error  in  refusing  any  in- 
struction was  harmless. — Cotton  v.  State,  188 
S.  W.  837. 

®=9342  (Mo.)  Under  Rev.  St.  1909,  g§  4903, 
5115,  held,  that  conviction  of  defendant  for  in- 
voluntary manslaughter  will  not  be  disturbed, 
although  the  evidence  shows  defendant  to  be  ei- 
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ther  gailtr  of  second  degree  marder  or  not 
guilty,  ana  there  is  no  evidence  to  support  a 
manslaughter  verdict.— State  v.  Morrow,  188  S. 
W.  75. 

4S»343  (Ky.)  One  convicted  of  murder  and 
given  the  minimum  fixed  sentence  cannot  com- 
plain that  it  does  not  conform  to  the  indeter- 
minate sentence  law,  under  which  his  shortest 
indeterminate  sentence  would  be  greater  than 
the  fixed  sentence  imposed. — Waters  T.  Oom- 
monwcalth,  188  S.  W.  490. 

HOTELS. 

See  Innkeepers,  ^=913. 

HUMANITARIAN  DOCTRINE. 

See  Railroads,  «=3338;  Street  Railroads,  «so 
103. 

HUSBAND  AND  WIFE. 

See  Constitutional  Law,  «=983;  Cortesy;  Di- 
vorce; Fraudulent  Conveyances,  9=»95,  104; 
Homestead,  ^=3143,  146;  Insane  Persons, 
^s>53;  Jury,  ^ssSl ;  liimitation  of  Actions, 
«=»37,  73;  Marriage;  Trial,  «s>296;  Wit- 
nesses, «=>52-61,  190. 

I.  XOTVAL  RIGHTS.  J>XmEa,  AND 
I,IABII.ITIES. 

€b9|4(1)  (Tenn.)  Conveyance  to  husband  and 
wife  reciting  that,  if  the  husband  died  without 
bodily  heirs,  the  wife  should  take  by  survivor- 
ship, and  if  she  died  without  issue,  he  should 
take  an  undivided  moiety,  conVeyed  to  her  an 
undivided  half  in  fee  absolutely  and  to  the  hus- 
band a  fee  subject  to  a  condition  in  her  favor 
in  case  he  should  die  without  children. — ^Young 
V.  Brown,  188  S.  W.  1149. 
9s>l4(2)  (Tenn.)  Under  a  conveyance  of  land 
to  husband  and  wife,  they  take  by  the  entire- 
ties, nothing  else  appearing.— Young  v.  Brovn, 
188  S.  W.  1149. 

HI.  OOyVEYAlTOEg,  OOWTBAOT8,  AWP 

OTHER  TRANSACTIONSBETWEEN 

HUS3ANI>   AKD  WIXX. 

<S=936  (Mo.)  Rev.  St.  1909,  f  8304,  as  to  virife's 
contract  rights,  apply  to  business  relations  with 
her  husband.— Regal  Realtv  &  Investment  Co. 
V.  Gnllngher,  188  S.  W.  161. 
^=>47(4)  (Ark.>  Husband's  conveyance  of  his 
undivided  one-third  interest  in  town  lots  by  war- 
ranty deed  to  his  wife  did  not  operate  to  pass 
the  legal  title,  bat  conveyed  the  equitable  title. 
— Maupin  v.  Gains,  188  S.  W.  552. 
«=»47(4)  (Tenn.)  Provisions  of  deed  from  hus- 
band to  wife  held  to  create'  only  contingent  in- 
terest in  their  children. — Scruggs  v.  Mayberry, 
188  S.  W.  207. 

Provisions  of  deed  held  to  convey  an  estate  in 
pra»enti  to  the  grantor's  wife,  though  the  power 
of  alienation  was  restricted  and  a  contingent 
remainder  reserved. — Id. 

^=>48(2)  (Tenn.)  Conveyance  by  a  wife  of 
land  in  her  own  right  to  a  third  person  for 
reconveyance  to  bei'self  and  husband  was  not 
an  unlawful  transaction,  although  the  deed  re- 
cited the  proposed  reconveyance. — Young  v. 
Brown,  188  S.  W.  1149. 

A  married  woman  may  convey  her  land  to  a 
third  person,  and  reconveyance  by  that  person 
to  her  husband  is  a  valid  transaction;  fraud 
being  out  of  the  way.— Id. 

IV.  DISABILITIES   AND   FRIVXLEOES 

or  COVERTURE. 

(C)  Contrmot*. 

^=387(4)  (Ark.)  A  married  woman  cannot  bind 
herself  as  surety  or  guarantor  for  the  debts  of 
a  third  person,  but  her  personal  liability  on 
contracts  is  restricted  to  those  made  for  her 
own  use  or  that  of  her  separate  estate.— Cbit- 
tim  ▼.  Armour  &  Co.,  188  S.  W.  809. 


V.  WIFE'S    SEPARATE    ESTATE. 
<A)  'Wluit  CoutttateB. 

<S=»II9(S)  (Tenn.)  A  deed  made  directly  by  the 
husband  to  the  wife  creates  in  her  a  separata 
estate.- Scruggs  v.  Mayberry,  188  S.  W.  207. 
<S=»I26(1)  (Mo.)  Savings  by  wife  from  weekly 
allowance  from  her  husband  and  father  for  ex- 
pense of  her  own  and  father's  family,  allowed 
by  her  husband  to  be  retained  by  her  as  her  own, 
constituted  the  wages  of  her  own  labor  within 
Rev.  St  1909,  i  8309.— Regal  Realty  &  Invest- 
ment Go.  V.  GaUa^her,  188  S.  W.  151. 

Under  the  married  woman's  statutes,  a  credi- 
tor has  no  vested  interest  in  the  services  of  his 
debtor's  wife. — Id. 

^9 13 1(1)  (Mo.)  The  presumption  that  property 
acquired  by  the  vrife  during  coverture  was  paid 
for  with  the  means  of  her  husband  is  entitled 
to  but  little  weight- Regal  Realty  &  Invest- 
ment Co.  v.  GaUagbcr,  188  S.  W.  151. 

(B)  Rlshts  and   U«blllU«a  ot  Haab«B«. 

Q=>I35  (Tenn.)  Where  the  husband  conveyed 
land  to  the  wife,  the  deed  providing  that  neither 
should  dispose  of  it  during  the  life  of  the  other, 
but  that  the  husband  should  be  entitled  to  con- 
trol and  manage  it  the  husband  became  the 
wife's  trustee  for  her  separate  estate. — Scruggs 
V.  Mayberry,  188  S.  W,  207. 

(O)  UablUtlea  mad  Oharsea. 

«=»I7I(1)  (Tenn.)  For  the  security  of  her 
husband's  debts,  a  wife  may  convey  in  a  trust 
deed  carrying  a  power  of  sale,  all  of  her  gener- 
al estate  in  land.— Young  v.  Brown,  188  S.  W. 
1149. 

(D)  OonireyanaeB  aad  Ooatraeta  t* 
CoBvey. 

«=>I93  (Ky.)  Under  Ky.  St  SS  506,  506,  a  mar- 
ried woman's  conveyance  or  contract  for  the  sale 
of  standing  timber  as  a  part  of  her  realty  was 
void,  where  her  husband  was  not  a  party  tli«»«- 
to.— Farmers'  Bank  of  Hardinsburg  v.  Richard- 
son, 188  S.  W.  406. 

«=9|93  (Ky.)  Under  Ky.  St  |  606,  an  instru- 
ment, granting  the  wife's  separate  estate,  not 
joining  the  husband  in  the  granting  clause,  but 
following  description  of  the  land,  joining  him 
for  the  purpose  of  relinquishing  homestead  and 
dower,  signed  and  acknowledged  by  the  hus- 
band and  wife,  is  a  joint  deed,  and  conveys 
good  title.— Hopper's  Adm'r  v.  Hopper,  188  S. 
W.  1069. 

^=9202  (Ky.)  Where  married  woman  contracted 
for  sale  of  standing  timber  as  part  of  her  realty 
without  joinder  of  her  husband,  the  proceeds  to 
be  applied  on  note  against  him,  proceeds  of 
what  purchaser  had  removed  from  land  with  her 
consent  and  applied  on  husband's  debt  would  be 
treated  as  voluntarypayment  thereon  ,by  her. — 
Farmers'  Bank  of  Hardinsburg  v.  Richardson, 
188  S.  W.  406. 

Married  woman's  contract  for  sale  of  stand- 
ing timber  to  remain  a  part  of  her  realty,  void 
because  not  joined  in  by  her  husband,  gave  pur- 
chaser no  enforceable  rights  against  vendor,  who 
at  any  time  might  enjo&i  purchaser  from  enter- 
ing and  removing  timber.— Id. 

VI.  ACTIONS. 

«=s>20S(3)  (Mo.)  Under  Rev.  St  1909,  I  8304. 
a  wife  may  sue  her  husband  upon  contract  as  if 
single.— Regal  Renltv  &  Investment  Co.  v.  Gal- 
lagher. 188  S.  W.  151. 

<@=3224  (TeT.Civ.App.)  Where  a  suit  was  insti- 
tuted against  "Louisa  A.  Filer,"  dted  by  pub-- 
lication,  and  judgment  rendered  against  her  in 
that  name,  she  having  daring  the  pendency  ot 
the  suit,  but  before  the  citation  as  to  her  upon 
an  amended  petition,  married  "Solomon  E.  Hive- 
ly,"  she  was  not  a  party  to  the  action,  and 
judgment  as  to  her  is  void.— Rudolph  v.  Hively, 
188  S.  W.  721. 
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9s>232(l)  (Ark.)  In  actloii  against  married  wo- 
man upon  her  written  guaranty  of  accoanta  for 
merchandise  sold  to  her  tenant,  the  burden  was 
upon  plaintiff  to  show  that  the  contract  was 
one  that  she  had  the  power  to  make.— Chlttim 
▼.  Armour  &  Co.,  188  S.  W.  809. 
^=>232(3)  (Ark.)  In  an  action  upon  a  married 
woman's  guaranty  for  merchandise  sold  to  her 
tenant,  evidence  held  not  to  sustain  a  finding 
that  the  guaranty  was  executed  to  obtain  credit 
for  the  tenant  for  benefit  of  her  separate  es- 
tote.— Chittim  v.  Armour  &  Co.,  188  S.  W.  809. 
«s»238(2)  (Tenn.)  Where  before  the  married 
woman's  act  of  1913  husband  and  wife  sold 
property  as  to  which  they  were  in  dispute  as  to 
their  respective  proportion  of  ownership,  a  de- 
cree that  each  shomd  have  half  the  money  ac- 
cording to  an  alleged  a|rreement  between  them 
was  not  erroneous  or  in  any  respect  open  to 
complaint  by  the  wife.— Toung  t.  Brown,  188  S. 
W.  1149. 

vn.  ooMMUNrrr  pboferts'. 

^=>272(l)  (Tex.Civ.App.)  After  divorce,  wife 
cannot  reeover  of  insurer  because  community 
funds  were  used  in  paying  premiums  on  hus- 
band's life  policy. — Northwestern  Mut.  I4fe  Ins. 
Co.  V.  Whiteselle,  188  S.  W.  22. 

Judgment  of  divorce,  adjudging  personal  prop- 
erty to  belong  to  community  estate,  does  not 
give  wife,  after  divorce,  any  interest  in  policy 
of  husband's  life.— Id. 

IX.  ABAMDONMIINT. 

<&=3303  (Tenn.)  Acts  1915,  c.  126,  penalizing 
the  offense  of  willfully  neglecting  and  failing 
to  provide  for  one's  yiite,  is  valio^  though  not 
directed  alone  against  a  husband  who  allows 
his  wife  to  become  a  publie  charge.  Involving 
the  public  interest^  hut  purports  to  punish  a 
husband  whose  wife  may  be  able  to  earn 
her  livelihood  independently  of  him. — State  t. 
Latham,  188  S.  W.  534. 

iCL 

See  Municipal  Corporations,  ^=9763-819. 

IDENTITY. 

See  Homidde,  «s»170. 

ILLEGALITY. 

See  Bills  end  Notes,  «S9376. 


IMPEACHMENT. 

ial,  «=»143;    Witness 

IMPLIED  CONTRACTS. 

ts,  «=94;  Gontribntion; 

IMPRISONMENT. 


See  New  Trial,  «=3l43;    Witnesses,  «=>311- 
414. 


See  Contracts,  9=94;  Gontribntion;  Indemnity, 
$=>13. 


See  Arrest 

IMPRISONMENT  FOR  DEBT. 

See  Oonstitntional  Law,  9=983. 

IMPROVEMENT  DISTRICTS. 

Sea  Bridges,  «=97. 

IMPROVEMENTS. 

See  Brid|[es ;  Constitutional  Law,  «=9208,  289 ; 
Mechanics'  Liens;  Municipal  Corporations, 
«=9270-e6T. 

INCEST. 

See  Criminal  Law,  «=9413. 


INCOMPETENT  PERSONS. 

See  Witnesses,  9s»41. 

INCUMBRANCES. 

See  Vendor  and  Purchaser,  «=9l84. 

INDEMNITY. 

See  Corporations,  4=9l27;  Onaranty;  Princi- 
pal and  Surety. 

«=>9(1)  (Tex.Civ.App.)  Contract  of  railroad 
and  defendant  held  not  to  render  defendant  lia- 
ble for  personal  injuries  to  a  third  person  due 
to  negligence  of  the  road  on  spur  track  paid  for 
by  defendant  and  controlled  by  the  road,  al- 
though the  language  was  broad  enough  1o  create 
such  liability,  but  harsh  and  burdensome. — 
Houston  &  T.  C.  B.  Co.  t.  Diamond  Press 
Brick  <3o.,  188  S.  W.  32. 

9=913(1)  (Mo.)  A  telephone  company  which  set 
poles  in  the  highway  was  liable  over  to  the  city 
for  any  damages  it  might  be  compelled  to  pay 
a  party  injured  by  reason  of  a  defect  in  the 
street,  caused  by  the  negligence  of  the  telephone 
company. — Kinloch  Telephone  Co.  v.  City  of  St. 
Louis,  188  S.  W.  182. 

Where  a  telephone  company  placed  its  pole 
in  a  city's  street,  and  a  pedestrian  was  injured 
by  falling  into  a  depression  about  such  pole, 
the  primary  liability  was  put  upon  the  telephone 
company  by  law,  even  without  the  company's 
bond  to  save  the  city  harmless.— Id. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  «c9316t  81& 

INDEX. 

See  Clerks  of  Oonrts,  «s>18. 

INDICTMENT  AND  INFORMATION. 

See  Burglary,  «=9l8-28:  Oiminal  Law,  9=9 
1167 :  Elections,  *=a328:  Embezzlement,  «qp 
27,  36;  Fences,  «=»28;  Forgery,  «=929; 
Homicide,  9s»142;  Larceny,  9=340;  li- 
censes, 9=942;    Perjury,  9=921-26. 

V.  BEQUIBITES  AITD  STTFFIOIENOT 
OF  ACCUSATION. 

9=»II0(3)  (Mo.)  Charging  a  misdemeanor  in 
the  substantial  language  of  the  statute  is  sufii- 
dent— City  of  El  Dorado  Springs  v.  HighfiU, 
188  S.  W.  68. 

9=9110(30)  (Mo.)  Charging  defendant  with  en- 
gaging in  business  without  a  license  as  a  "can- 
vasser" sufficiently  conforms  to  Rev.  St.  1909, 
S  9399,  regulating  licensing  of  merchants  and 
peddlers.— City  of  El  Dorado  Springs  v.  High- 
fill,  188  S.  W.  68. 

9=9 1  i  I  (3)  (Tenn.)  Indictment  for  carrying  pis- 
tol held  insufficient  as  failing  to  charge  that 
weapon  was  not  army  or  navy  pistol  curried 
openly  in  the  hand,  to  complete  the  statutory 
description  of  the  offense.— Wehunt  v.  State, 
188  S.  W.  939. 

9=9tf4  (Ky.)  Under  Ky.  St.  J  1130,  making 
third  conviction  of  a  felony  punishable  by  life 
imprisonment,  an  indictment,  charging  that  de- 
fendant had  been  previously  indicted  for  and 
convicted  of  two  other  felonies,  both  in  a  named 
circuit  court,  held  good  against  demurrer. — 
Blair  v.  Ommonwealth,  188  S.  W.  390. 
9=9 1 21  (2)  (Ky.)  Where  the  indictment  for  at- 
tempt to  rape  charges  the  offense  in  terms  of 
statute  and  names  the  victim,  the  accused  has 
no  right  to  a  bill  of  particulars,  though  he 
claims  to  have  been  insane  at  the  time  of  the 
offense.- Davidson  v.  Commonwealth,  188  S. 
W.  631. 


For  case*  In  Dec.  Dig.  *  Am.  Dig.  Kay  No.  S«rl«a  *  Indaxw  see 
188  8.W.— 79 
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▼X.  joniPEa  or  pabtibs,  otfshsbb, 

ANB   OOTITTS,  DTTPLICITT, 
AHD  EI.EOTION. 

«=»I25(45)  (Tex.Cr.App.)  In  prosecntion  for 
theft  as  bailee  and  embesizlement,  court  properly 
overruled  defendant's  motion  to  quash  indict- 
ment for  ambiguity,  in  that  first  two  counts 
charged  theft  as  bailee  and  embezzlement  of 
property  of  one  person,  and  second  two  counts 
theft  as  bailee  and  embezzlement  of  the  property 
of  another  person.— Williams  v.  State,  188  S. 
W.  430. 

*=»  132(5)  (Tex.Or.App.)  In  prosecution  for 
theft  as  bailee  and  embezzlement,  where  court 
in  charge  submitted  only  counts  of  indictment 
charging  crimes  as  against  property  of  W., 
there  was  an  election  sufficient  to  meet  defend- 
ant's motion  to  require  election. — Williams  T. 
State,  188  S.  W.  430. 

«=>I32(S)  (Tex.Cr.App.)  Where  accused  was 
charged  with  cattle  theft,  and  with  receiving 
stolen  property,  it  was  not  error  to  refuse  to 
require  the  state  to  elect  on  which  charge  it 
would  prosecute,  nor  to  submit  both  charges  to 
the  jury.— Longoria  v.  State,  188  S.  W.  987. 

DC.  I881TES.  PROOF.  AKD  VABIANOE. 

^a>17l  (Mo.)  A  person  cannot  be  brought  into 
court  to  answer  one  charge  and  be  convicted  up- 
on an  entii-ely  different  one,  under  the  Bill  of 
Rights,— State  v.  Burgess,  188  S.  W.  135. 
^3»I76  (Tex.Cr.App.)  One  cannot  be  convict- 
ed of  an  offense  shown  by  the  evldeiice  to  have 
been  committed  after  the  filing  of  the  com- 
plaint—McWiUiams  T.  State,  188  &  W.  999. 

INDORSEMENT. 

See  Bills  and  Motes,  «s>347-375. 

INFANTS. 

See  Affidavits;    limitation  of  Actions,  ^s>72; 
Parent  and  Child. 

II.   CtTSTODT  AKD  PROTECTION. 

«s>l6  (Ky.)  Under  Ky.  St  f  8Sle,  and  sub- 
section 2  thereof,  as  to  delinquent  children  the 
age  of  the  child  is  to  be  determined  as  of  the 
time  of  the  commission  of  the  offense  and  not 
ns  of  the  time  of  the  indictment  or  trial. — 
Mattingly  v.  Commonwealth,  188  S.  W.  370. 
^=>I8  (Ky.)  Under  Ky.  St  §  331e,  and  sub- 
section 2  thereof,  where  a  hoy  born  August  11, 
1898,  was  convicted  of  burning  a  stack  of  hay 
on  March  13,  1915,  the  circuit  court  was  with- 
out jurisdiction. — Mattingly  v.  Commonwealth, 
188  S.  W.  370. 

®=>I8  (Ky.)  In  view  of  Ky.  St  g  331e,  subsec. 
2,  giving  county  courts  exclusive  jurisdiction, 
with  a  large  discretion  in'  prosecution  of  in- 
fants for  their  crimes,  the  circuit  court  has  no 
jurisdiction  to  initiate,  try,  or  review  on  ap- 
peal a  proceeding  against  a  minor  under  in- 
dictment for  murder,  unless  he  is  first  appre- 
hended by,  and  proceedings  are  bad  in,  a 
county  court— Waters  v.  Commonwealth,  188 
S.  W.  490. 

e=>\9  (Tex.Cr.App.)  Under  legislation  as  to 
delinquent  children,  a  trial  judge,  when  ac- 
cused s  youth  is  presented,  has  authority  to  de- 
termine whether  the  interest  of  accused  and 
society  require  he  be  tried  by  the  delinquent 
court  or  as  a  felon.— Davis  v.  State,  188  S.  W. 
990. 

IV.  COIfTRAOTB. 

$=>52  (Tenn.)  Negotiable  Instruments  Law,  { 
22,  providin)^  that  indorsement  of  the  instru- 
ment by  an  infant  passes  the  property  therein, 
merely  makes  the  indorsement  not  void,  and 
does  not  take  away  right  to  disaffirm. — Murray 
V.  Thompson,  188  S.  W.  578. 
«s»S8(l)  (Tenn.)  Indorsement  of  a  note  by  an 
infant  may  be  disaffirmed  against  one  taking 
it  from  a  bearer  without  inquiry,  with  construc- 


tive notice  of  the  disability.— Mntrey  t.  TIuMip- 
son,  188  S.  W.  678. 

VI.  orhies. 

9=»68  (Ky.)  A  delinquent  child  being  tried  as 
a  criminal  does  not  by  failure  daring  the  trial 
to  object  to  the  jurisdiction  of  the  circuit  conn 
of  the  offense,  as  to  which  the  county  court  ha* 
exclusive  jurisdiction,  lose  his  right  to  raise  the 
question,  which  may  be  made  at  any  time.— 
Mattingly  v.  Commonwealth,  188  S.^W.  370. 
<8s»69  (Ky.)  Under  Ky.  St  |  a095b,  sobaee. 
13,  a  minor  14  years  of  age,  convicted  of  mur- 
der with  punishment  fixed  by  the  jury  at  2 
years'  imprisonment,  could  be  sentenced  to 
the  House  of  Reform  until  20  ^ears  old,  though 
under  subsection  19a,  he  retained  his  right  to 
parole. — Waters  v.  Commonwealth,  188  S.  W. 
490 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  Descent  and  Distribution. 

INJUNCTION. 

See  Eminent  Domain.  9s»275;  Elxecatfon,  ^=> 
17!>:  Intoxicating  Liquors,  4=»261;  Mmud- 
pal  Ooriwrations,   4=9846. 

II.  BUBJEOTS  OF  PROTEOTXOH  AMD 

BEIiIEF. 
(B)  PropertTt    Con-veysBoes,    «■<    lB«a^- 

^952  (Ark.)  Unless  defendant  was  insolvent 
plaintiffs'  remedy  at  law  for  damages  for  en- 
tering land,  cutting  and  removing  timber,  was 
adequate  at  law.— Penix  v.  Pumphrer,  188  S. 
W.  816. 

(B)   Pnblle  OHIeers  and  Boards  and  ■•- 
nlctpalitles. 

®=380  (Ky.)  Mandatory  injunction  held  the 
only  available  and  proper  remedy  for  requir- 
ing the  county  clerk  to  prepare  for  a  municipal 
primary  election;  maDoamus  being  inadequate 
in  view  of  Ky.  St  |  32S5c,  subsec  6,  and  Civ. 
Code  Prac.  i  445.— Scott  ▼.  Singleton.  188  8. 
W.  302. 

«=980  (Tex.)  Where  plaintiff  was  entitied  as 
member  of  Democratic  party  to  run  as  a  Dem- 
ocrat for  office  of  state  railroad  commissioner, 
held,  that  nomination  by  state  Democratic  ex- 
ecutive committee  in  violation  of  Rev.  St  1911, 
art  3173,  would  be  enjoined.— Gilmore  t.  Wa- 
ples,  188  S.  W.  1037. 

m.   ACTIONS   FOR   nTJUWOTlOW. 

4S9|I0  (Ky.)  Jurisdiction  to  grant  a  manda- 
tory injunction  held  conferred  on  and  confined 
to  the  circuit  judge  of  the  district  and,  in  his 
absence,  a  judge  of  similar  jurisdiction,  by  Civ. 
Code  Prac.  {{  273,  276.— Scott  v.  Singleton,  188 
S.  W.  302. 

<S=9l22  (Tex.Oiy.App.)  The  verification  of  a 
petition  for  a  writ  of  injunction  should  state 
positively  that  the  gronnda  alleged  therein  are 
true.— American  Nat  Bank  of  Ft  Worth  v. 
Strong,  188  S.  W.  1014. 

®=>I29(2)  (Tenn.)  There  was  no  error  in  dis- 
missing a  bill  after  a  hearing  upon  dissolution 
of  a  preliminary  injunction,  where  the  parties 
treated  the  cause  as  if  submitted  on  bill,  answer, 
and  proof.— Lea  v.  Louisville  &  N.  R.  Co..  188 
S.  W  215. 

rV.  PRELIMIN ART  AND  INTERXiOOV- 

TORT  nmnroTioNS. 

(B)  ContlnniBVt  ModttyiBK.  VaestlBsr,  •* 
IMssolTtBar. 

<8=3l8l  (Ky.)  The  dismissal  of  the  petition 
ends  the  case,  and  so  necessarily  operates  as  a 
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lution  of  the  Injunction  granted  plaintiflg 
■in  by  the  derk.— Potter  v.  Yonta,  188  S. 
059. 

INNKEEPERS. 

3  (Tex.CSvApp.)  A  rooming  honae,  where 
furnished  and  unfamished  rooms  are  rent- 
y  the  day,  week,  or  month,  and  bell-boy 
ce,  lights,  water,  phone,  and  laundry  sery- 
furnished,  held  a  hotel  within  Vemon'a 
es*  Ann.  Civ.  St.  1914,  art.  5663,  providing 
1  keeper's  Uen  for  unpaid  hotel  bill.— 
:er  v.  Keough,  188  S.  W.  44. 
person  who  rented  an  unfurnished  room 
furnished  it  'vrith  his  own  furniture  at  a 
ling  house,  and  was  furnished  with  bell- 
service,  lights,  water,  beat,  etc.,  held  a 
t  of  a  hotel,  and  his  property  subject  to  a 
for  his  unpaid  hotel  hill  under  Vernon's 
es'Ann.  av.  St.  1914,  art.  5663.— Id. 
ider  Vernon's  Saylea'  Ann.  CSv.  St.  1914, 
5C63,  property  in  the  possession  of  hotel 
t  is  subject  to  a  hotel  keeper's  lien,  thougih 
ilonged  to  a  third  person,  if  the  proprietor 
no  notice  of  the  true  ownership. — Id. 

INQUISITION. 

Insane  Persons,  4s>26. 

INSANE  PERSONS. 

Criminal  Law,  «=>311.  570,  740;  Homi- 
le.  «=s>237;  Label  and  Slander,  ^=>Q;  Lim- 
ition  of  Actions,  ^=>84;   Witnesses,  9=941, 

n.   INQUISITIONS. 

26  (Ky.)  Under  Ky.  St  I  2158,  In  view  of 
Code  Prac.  g  156,  a  finding  of  insanity  does 

bar  further  prosecution,  being  conclusive 
'  that  accused  was  insane  at  time  of  finding 

at  time  of  offense. — Davidson  v.  Common- 
1th,  188  S.  W.  631. 

be  finding  on  an  inquest  as  to  sanity  may  be 
itted  by  oral  evidence  on  the  trial  for  a 
linal  offense. — ^Id. 

26  (Ky.)  In  action  by  state  hospital  for  in- 
i  to  recover  board  from  husband  of  pauper 
itic,  it  is  conclusively  presumed,  in  absence 
lontrovers^,  that  court  which  declared  her  a 
itic  had  jurisdiction  of  person  and  subject- 
ter,  and  that  the  inquisition  was  regular  and 

judgment  valid.-^entral  State  Hospital  v. 
ey,  188  S.  W.  762. 
osigned  order,  upon  records  of  county  court 

commitment  of  lunatic  to  state,  asylum  for 
ine,  is  not  a  judgment  at  all,  and  confers  no 
hority  on  the  asylum  to  receive  or  hold  the 
lent. — Id. 

nder  Ky.  St  §  1060,  where  order  commit- 
;  insane  person  to  state  asylum  for  insane  is 
igned  on  records  of  county  court,  the  jud^ 
sently  in  office  may  sign  the  judgment,  vali- 
ing  it— Id. 

IV.  GUSTOirS'  AND  aXTPPORT. 

>53  (Ky.)  At  common  law,  a  husband  is  nn- 

legal  obligation  to  maintain  his  wife,  from 
ich  be  is  not  absolved  by  her  insanity  ^  and  if 
fails  to  maintain  her,  any  one  furnishing  her 
h  necessaries  may  compel  him  to  pay  uiere- 
.-Central   State  Hospital  v.  Foley,  188  S. 

752. 
Sy  common  law,  husband  cannot  be  made  lia- 

for  necessaries  furnished  his  wife  unless  he 
)  abandoned  her  or  fails  to  support  her,  and 
she  is  insane  and  he  cares  for  her  at  his  home 

elsewhere,  he  cannot  be  made  liahle  for 
ngs,  otherwise  necessaries,  furnished  her  by 
lers. — Id. 

Jnder  Ky.  St  8  257,  husband  of  lunatic  com- 
tted  to  state  asylum  held  liable  for  her  board, 
;ept  any  portion  barred  by  statute  of  limita- 
ng.— Id. 

;jnder  Ky.  St  i  257,  a  husband  becomes  lia- 
!  for  the  bbard  of  his  insane  wife  at  state  in- 


sane asylOm  when  lie  hag  acnnlred  a  sufficiency 
of  estate  to  pay  the  board  in  addition  to  the 
support  of  any  others  dependent  on  him.— Id. 

INSOLVENCY. 

See  Bankruptcy. 

INSPECTION. 

See  Master  and  Servant  <S=s>124,  288. 

INSTRUCTIONS. 

See  New  Trial,  «=>39. 

To  jury,  see  Criminal  Law,  «=»769-S40;  Ttial, 
«=>191-29e. 

INSURANCE. 

See  Corporations,  9s>503;  Bvidence,  ®=>262; 
Fraud,  <S=s>37;  Husband  and  Wife,  <3=9272; 
T^me,  <8=a4,  11;  Trial,  <Ss»312;  Wills,  *=> 
571. 

n.  INB1TRAN0E    OOMPAXIE8. 
(A)    Stoeic  Companlea. 

«=933  (Tez.Civ.App.)  Although  Rev.  St  art 
4711,  provides  that  the  capital  stock  of  insur- 
ance companies  may  consist  of  valid  first  mort- 
gages on  realty,  an  insurance  company  cannot, 
in  view  of  Const  art  12,  §  6,  issue  stock  for 
note  and  trust  deed. — Prudential  Life  Ins.  Co. 
of  Texas  v.  Pearson,  188  S.  W.  613. 
<8=>49  (Ky.)  Under  Ky.  Stat  c.  32,  art  4, 
particularly  sections  628,  752,  753,  the  statuto- 
ry remedy  of  suit  for  dissolution  of  an  insur- 
ance company  by  the  insurance  commissioner  is 
exclusive  of  the  common-law  remedy  of  stock- 
holders and  policy  holders. — Grimes  v.  Central 
Life  Ins.  Co.,  188  S.  W.  901. 
9=950  (Ky.)  Circuit  court  had  jurisdiction  to 
appoint  receiver  for  fire  insurance  company,  un- 
licensed to  do  business,  and  only  engaged  in  sell- 
ing stock,  despite  Ky.  St.  §  752,  exclusive  juris- 
diction not  being  in  the  insurance  department- 
Metropolitan  Fire  Ins.  Co.  t.  Middendorf,  188 
S.  W.  790. 

Purchasers  of  stock,  in  insurance  company 
unlicensed  to  do  business  in  state,  from  agent 
who  made  misrepresentations  and  diverted  60 
per  cent  of  cash  payments  to  his  own  uses, 
held  entitled  to  receivership.— Id. 

ZV.  IN81TBABI,E  INTEREST. 

9s>l23  (Tex.Civ.App.J  Wife,  on  being  divorced, 
ceased  to  have  any  interest  as  beneficiary  in  pol- 
icy on  husband's  life. — Northwestern  Mut  Life 
Ins.  Co.  V.  Whiteselle,  188  S.  W.  22. 

▼.  THE  CONTRACT  IN  OENERAI- 
(A)  Nature,  ne«itlsltes,  and  Valldltr>  , 

9=»I33(1)  (Tex.CivJkpp.)  Fact  that  descrip- 
tion of  goods  contained  in  paper  sent  to  in- 
sured was  not  part  of  policy  did  not  prevent 
the  making  of  a  contract  of  insurance,  where 
application  containing  description  was  made 
part  of  policy.— Merchants'  &  Bankers'  Fire  Un- 
derwriters V.  Brooks,  188  S.  W.  243. 
«=>I34(1)  (Tex.Civ.App.)  Paper  -containing  an 
iron-safe  clause  inclosed  in  envelope,  in  which 
policy  on  stock  of  goods,  etc.,  was  sent  to  in- 
sured, held  no  part  of  policy. — Merchants'  & 
Bankers'  Fire  Underwriters  v.  Brooks,  188  S. 
W.  243. 

9=3 1 36(6)  <Tez.Civ.App.)  Fact  that  insured  did 
not  know  that  there  was  to  be  an  iron-safe 
clause  m  policy  would  be  immaterial,  if  it  was 
in  fact  a  part  of  the  policy  accepted  by  him. — 
Merchants  &  Bankers'  Fire  Underwriters  t. 
Brooks,  188  S.  W.  248. 

(B)  CoBBtrnctlon  and  Operatloa. 

9=>I46(3)  (Mo.App.)  In  construction  of  insur- 
ance   contracts,    that    interpretation    must    be 
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adopted  which  la  most  favorable  to  insured, 
but  this  is  80  only  where  there  Is  fair  room  for 
construction;  and,  if  words  are  used  clearly  in- 
dicating intention  of  parties,  effect  must  be 
given  tnereto.— Strother  v.  Business  Men's  Ac- 
cident Ass'n  of  America,  188  S.  W.  314. 
«=5>I63(3)  (Tex.CiT.App.)  "Furniture"  and  "fix- 
tures," as  used  in  a  fire  insurance  policy,  in- 
clude light  fixtures  and  globes,  ceiling  fans,  elec- 
tric meters,  mirror  door,  and  wiring  of  a  build- 
ing.—Fire  Ass'n  of  Philadelphia  ▼.  Powell,  188 
S.  W.  47. 

VI.   PREMTUMS,   DUES,   AND   ASSESS- 
MENTS. 

«=>I86(1)  rrex.Civ.App.)  Where  full  amount  of 
premium  was  deducted  from  amount  awarded 
insured,  including  the  premium  due  on  a  ware- 
house which  was  not  destroyed,  insured  had 
a  paid-np  policy  on  warehouse,  for  time  covered 
by  premium.— Merchants'  &  Bankers'  Eire  Un- 
derwriters T.  Brooks,  188  S.  W.  243. 

Vm.   CANCEXI.ATION.     STTItBEin>EB, 

ABAirDONMEHT,  OB  BESOISSION 

or  FOI.I0T. 

®s>226  (Tex.Civ.App.)  A  policy  of  fire  insur- 
ance may  be  canceled  at  any  time  before  loss,  by 
agreement  between  the  parties,  independent  of 
the  terms  of  the  policy. — Westchester  Fire  Ins. 
Co.  V.  McMinn.  1§8  S.  W.  25. 
*=»229(1)  (Tex.Civ.App.)  Under  provisions  of 
fire  insurance  policy,  cancellation  held  not  bind- 
ing upon  the  mortgagee,  to  whom  loss  was  pay- 
able, but  to  whom  no  notice  of  cancellation  was 
?iven. — Glasscock  v.  Liverpool,  London  &  Globe 
ns.  Co.,  188  S.  W.  281. 
<S=3230  (Tex.Civ.App.)  On  cancellation  of  a  pol- 
icy of  fire  insurance  at  any  time  before  loss,  by 
agreement  between  the  parties,  independent  of 
the  terms  of  the  policy,  immediate  payment  of 
the  unearned  premium  may  not  be  required  in 
order  to  make  cancellation  valid. — Westchester 
Fire  Ins.  Co.  v.  McMinn,  188  S.  W.  26. 

X.  FORFEXTUBE  OF  POUOT  FOR 
BREACH  OF  PBOMISSOBT  WAR- 
RANTY.  COVENANT,  OB  CONDI' 
TION  SUBSEQUENT. 

(B)  Matters  Relatlnar  to  Property  or  In- 
terest  Insured. 

^»328(2)  (Ark.)  Under  policy  covering  proper- 
ty of  tenants  in  common,  voidable  by  change  of 
title,  a  sale  by  a  tenant  in  common  of  his  inter- 
est to  a  stranger  ends  the  contract  of  insurance 
as  to  him  or  his  vendee.-rFircmen's  Ins.  Co.  v. 
Lnrey,  188  S.  W.  7. 

«s>328(2)  (Tex.Civ.App.}  Policy  of  fire  insur- 
ance on  stock  of  merchandise,  etc.,  held  not 
void  on  account  of  a  change  in  ownership  after 
its  issuance.— Merchants'  &  Bankers'  Fire  Un- 
derwriters V.  Brooks,  188  S.  W.  243. 
.9=9328(9)  (Ark.)  Where  an  insurance  policy 
covering  partnership  property  is  voidable  by 
change  of  title,  a  sale  of  his  interest  by  one 
partner  to  a  third  person  affects  the  risk,  be- 
cause a  new  party  is  brought  into  contractual 
relations  with  the  insurer. — Firemen's  Ins.  Co. 
V.  Larey,  188  S.  W.  7. 

«=»328(15)  (Ark.)  Under  policy  voidable  by 
change  of  title  and  covering  property  of  tenants 
in  common,  a  sale  by  tenant  in  common  of  his 
interest  to  a  stranger  does  not  aSect  the  insur- 
ance as  to  remaining  tenant  or  tenants  in  com- 
mon.— Firemen's  Ins.  Co.  v.  Larey,  188  S.  W,  7. 
«s>335(l)  (Tex.Civ.App.)  The  breach  of  a  pro- 
vision of  a  fire  insurance  policy,  requiring  the 
insured  to  take  an  annual  inventory  and  to  keep 
a  complete  record  of  bis  business,  bars  a  recov- 
ery ;  the  provisions  of  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  4874a,  providing  that  recov- 
ery shall  not  be  defeated  by  breach  of  provisions 
which  did  not  contribute  to  the  loss  or  destruc- 
tion of  the  insured  property,  not  being  applica- 
ble.—Westchester  Fire  Ins.  Co.  v.  McMinn.  188 
S.  W.  25. 


(B)   iroapsTment  of  Prenslnma  »r  Aaaeaa- 
ments. 

<S=>360(3)  (Ark.)  A  life  policy  in  a  mutual  life 
insurance  company  held  not  to  have  lapsed  for 
nonpayment  of  premium,  where,  when  premium 
became  due,  there  was  a  dividend  sufficient  ta> 
have  paid  a  quarter's  premium,  which  payment 
was  authorized  nnder  the  policy  and  before  ex- 
piration of  the  quarter,  the  remainder  of  the 
premium  was  tendered.— Mutual  Life  Ins.  Co. 
V.  Henley,  188  a  W.  829. 

XI.  ESTOPPEI.,  WAIVER,  OB  AOBEE- 
MENT8  AFFECTnrO  BIOHT  TO 
AVOID  OB  FOBFEIT  POUCT. 

€=9400  (Ky.)  Where  a  life  insurance  policy  by 
its  terms  provided  that  the  period  of  incontesta- 
bility shall  be  calculated  "from  the  date"  of 
the  policy,  the  year  of  incontestability  will  be 
calculated  from  that  date,  and  not  from  the 
date  of  Its  delivery  to  insured. — Meridian  Life 
Ins.  Co.  V.  Milam,  188  S.  W.  879. 
«=9400  (Tex.Civ.App.)  Under  Rev.  St  1911,  art. 
4741,  a  life  policy  providing,  "O^s  policy  shall 
be  incontestable  after  it  has  been  in  force  one 
year,  providing  premiums  have  been  duly  paid," 
was  not  contestable  four  years  after  it  was  is- 
sued, on  the  ground  that  it  was  obtained  by 
fraudulent  representations  of  the  insured  as  to 
his  health  and  use  of  alcoholic  drinks. — South- 
ern Union  Life  Ins.  Co.  t.  White,  188  S.  W. 
266. 

XII.   BISKS  AND  CAUSES  OF  IX>SB. 
(B)  Accidemt   and   Healtit  Inanronec 

9s>464  (Mo.App.)  Under  policy  of  accident  in- 
surance not  covering  injury,  fatal  or  otherwise, 
intentionally  inflicted  on  insured  by  another, 
insurer  was  not  liable  for  death  of  insured  prox- 
imately resulting  from  intentional  blow  from 
wooden  bar. — Strother  v.  Business  Men'a  Ac- 
cident Ass'n  of  America,  188  S.  W.  314. 

Xm.  EXTENT  OF  IX>8S  AND   XJA- 

BIUTT  OF  INSUBEB. 
(B)  Inanronce   of  Propertr  and  Titles. 

«=»495m  (Tex.CiTj^pp.)  Under  Acts  31st  Leg. 
(4th  Called  Sess.)  c  8,  {  18,  insured,  under 
policy  containing  an  80  per  cent  coinsurance 
clause,  held  entitled  to  tnat  per  cent,  of  the 
policy,  less  the  amount  of  his  premium  note, 
expense  of  adjustment,  etc.,  with  interest.— 
Merchants'  &  Bankers'  Fire  Underwriters  v. 
Brooks,  188  S.  W.  243. 

XIV.  NOTICE  AND   PROOF   OF  I.08S. 

<S=>558(11  (Tex.Civ.App.)  The  insurer's  waiver 
of  formal  proof  of  loss  was  to  be  dated  from 
the  time  of  its  examination  of  the  insured.— 
Merchants'  &  Bankers'  Fire  Underwriters  y. 
Brooks,  188  S.  W.  243. 

XV.   ADJUSTMENT  OF  I.088. 

«=»573  (Tex.Civ.App.)  In  action  on  policy, 
agents  of  the  insurer,  who  attempted  to  make 
an  adjustment  and  who  were  being  paid  a 
salary  by  the  insurer  without  reference  to  such 
adjustment,  were  properly  disallowed  Uieir 
claim  of  $10  per  day  as  expenses  of  adjust- 
ment.—Me^cllan^8'  &  Bankers  Fire  Underwrit- 
ers V.  Brooks,  188  S.  W.  243. 

XVII.    PAYMENT      OR      DISCHARGE. 

CONTRIBUTION,  AND  8UB- 

BOGATION. 

«=9602  (Tenn.)  In  Acts  1901,  c.  141.  t  1,  as  to 
penalties  for  refusing  to  pay  a  loss,  the  words 
"not  in  good  faith"  are  antithetical  to  "in  good 
faith,"  and  imply  a  lack  of  good  or  moral  intent 
as  the  motive  for  refusal  to  pay  the  loss.— Silli- 
man  v.  International  Life  Ins.  Co.,  188  S.  W. 
273. 

Under  Acts  1901,  c  141,  |  1,  as  to  penalties 
where  insurer  not  in  good  faith  refuses  to  pay 
loss,  the  right  to  recover  penalty  is  conditional, 
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and  does  not  exist  where  die  right  to  reeover 
the  face  of  the  i>olicy  has  been  forfeited  bv  fail- 
ure to  pay  premiums,  or  where  the  refusal  ia  in 
good  faith.— Id. 

Evidence  h«id  insufficient  to  show  that  inaup- 
er'a  refusal  to  pay  loss  on  life  policy  was  not 
in  good  faith.— Id. 

In  view  of  differences  of  opinion  as  to  statutory 
construction  and  determinative  facts,  an  insur- 
er is  not  necessarily  liable  for  refusal  to  pay  a 
loss  as  made  in  bad  'faith,  oa  the  ground  that 
its  attorneys  should  have  Imown  the  law  fixing 
liability  on  the  policy.— Id. 

XVm.   ACTIONS  ON  POUOIES. 

9=s>65l(2)  (Tex.Giv.App.)  Under  an  issue  wheth- 
er a  fire  insurance  policy  was  intended  to  be- 
come effective  before  approval  by  the  insurer's 
general  agents,  the  undisclosed  intention  of  the 
insurer's  general  agent  when  making  the  con- 
tract is  inadmissible.- Fire  Ass'n  of  Philadel- 
phia V.  Powdl,  188  8.  W.  47. 
«s>655(2)  (Tex.Civ.App.)  Where  it  was  not 
permissible,  because  of  the  incontestable  clause 
in  a  life  policy,  to  show  that  the  insured  com- 
mitted fraud  in  obtaining  the  poUcy,  it  was 
not  permissible  to  show  that  the  beneficiary 
participated  in  such  fraud.— Southern  Uni(m 
Life  Ins.  Co.  v.  White,  188  S.  W.  266.  . 
«9665(2)  (Tex.Civ.App.)  Evidence  held  to  su»- 
tain  a  verdict  that  a  fire  insurance  policy  was 
intended  to  become  effective  without  waiting  for 
its  approval  by  the  insurance  company's  general 
agents.— Fire  Ass'o  of'  Philadelplua  v.  Powell, 
188  S.  W.  47. 

«=s668(l)  (Tex.Oiv.App.)  Evidence  held  suffi- 
cient to  require  the  submission  to  the  jury  of 
the  issue  whether  there  was  a  mutual  cancella- 
tion of  a  fire  insurance  policy  before  the  fire. — 
Westchester  Fire  Ins.  Go.  v.  McMinn,  188  S. 
W.  25. 

«=>668(1)  (Tex.Civ.App.)  In  action  on  fire  in- 
surance policy,  where  defendant  claimed  that  the 
original  policy  had  been  canceled  and  a  smaller 
policy  substituted,  held  on  the  evidence  that  the 
authority  of  insured's  attorney  to  accept  notice 
of  cancellation  and  sulwtitution  was  for  jury. — 
Glasscock  v.  Liverpool,  London  &  Globe  Ins. 
Co.,  188  S.  W.  281. 

«=>67S  (Tex.Civ.App.)  In  an  action  on  a  life 
policy,  where  demand  for  the  payment  of  loss 
was  not  made  30  days  before  filing  of  original 

Setition,  but  an  amended  petition,  alleging  such 
emand  was  filed  more  than  30  days  after  the 
demand,  plaintiff  could  recover  the  12  per  cent. 
statutory  penalty  and  attorney's  fees.— Southern 
Union  Life  Ins,  Co.  v.  White,  188  S.  W.  26& 

XX.   inJTITAI.   BENEFIT  INSUKANOE. 

(D)   Forfeiture   or  SasjieBalon. 

«3>750  (Ailc.)  Where  the  Insured  in  a  certif- 
icate of  memDersUp  failed  or  refused  to  pay 
the  assessments  made  against  her,  the  bene- 
ficiary was  not  entitled  to  recover  on  the  cer- 
tificate.—Mutual  Aid  Union  v.  Wadley,  188  S. 
W.  1168. 

Where  the  insured  after  due  notice  thereof 
failed  to  pay  an  assessment  within  the  time 
specified  in  the  certificate  of  membership,  the 
insurer  could  cancel  the  certificate. — Id. 
€=>750  (Tex.Civ.App.)  In  an  action  on  a  bene- 
fit policy,  where  a  by-law  provided  that  a  mem- 
ber, failing  to  pay  his  monthly  rate  within  the 
month,  shall  be  suspended  without  notice,  held 
that  obscurity  in  other  by-laws  pleaded  would 
have  no  bearing  upon  issue  of  failure  to  pay 
monthly  rate.— Cole  v.  Knights  of  Maccabees  of 
the  World,  188  8.  W.  699. 
^=»75l(2)  (Ark.)  An  insurer  was  oifly  bound 
to  give  the  Insured  notice  of  assessments 
against  her  in  the  manner  and  for  ti>e  length 
of  time  provided  for  in  the  certificate  of  mem- 
bership.—Mutual  Aid  Union  ▼.  Wadley,  188  S. 
W.  1168. 


<8=37S5(2)  (Tenn.)  Under  -  Acta  1006,  c.  480, 
held  that  no  act  of  estoppel  or  waiver  by  de- 
fendant's local  ofllciaJ,  receiving  a  notice  of 
change  of  occupation,  aiter  30-day  period,  could 
bind  defendant. — Emmons  v.  Sovereign  Camp^ 
Woodmen  of  the  World,  188  S.  W.  941. 
«=»755(3)  (Mo.App.)  Fraternal  benefit  associa- 
tion, which  accepted  dues  after  local  agent  in- 
formed wife  of  member  who  had  become  a 
brakeman  that  he  would  inform  her  what  sIm 
needed  to  do  to  extend  policy  to  txyver  her  hus- 
band's occupation,  waived  exemption  from  lia-. 
bility  for  death  of  member  becoming  brakeman 
without  extending  insurance. — Simmons  v.  Mod- 
ern Woodmen  of  America,  188  S.  W.  932. 
<S=>756(1)  (Tex.Civ_App.)  Under  by-laws  of  a 
mutual  benefit  insurance  association,  Aeld  that 
no  affirmative  action  or  notice  to  assured  of 
forfeiture  on  part  of  association  was  necessary 
to  forfeit  the  certificate.- Cole  v.  Knights  <n 
Maccabees  of  the  World,  188  S.  W.  699. 
^=s>759  (Tex.Civ.AppJ  It  is  a  contractual  right 
of  a  member  of  a  mutual  benefit  association  to 
reinstatement  on  compliance  with  the  laws  of 
the  order  as  to  reinstatements.— Grand  Lodge  of 
Brotherhood  of  Railroad  Trainmen  v.  Kennedy, 
188  S.  W.  447. 

(W)  Beneflolarlea  and  Benellta. 

*=»79l(2)  (Ky.)  Under  policy  issued  by  frater- 
nal order,  held,  that  trainman,  though  he  suf- 
fered the  loss  of  tiie  sight  of  one  eye  and  the 
other  was  Impaired,  was  not  totally  disabled  so 
as  to  be  entitled  to  tlie  benefit. — Holcomb  v. 
Grand  Lodge,  Brotherhood  of  Kailroad  Train- 
men, 188  S.  W.  885. 

(F)  Aotiona  for  Beneflta.  ^ 

«=38 1 2  (Mo.App.)  Where,  under  terms  of  death 
benefit  certificate  beneficiary  had  no  right  to  sue 
until  advised  that  insurer  rejected  her  demand, 
the  period  limited  by  certificate  within  which 
she  must  bring  suit  did  not  begin  to  run  until 
so  advised. — Simmons  v.  Modem  Woodmen  of 
America,  188  S.  W.  W2. 

^=>8I5(4)  (Tex.Civ.App.)  In  an  action  on  a  pol- 
icj|  of  benefit  insurance,  where  plaintiff  bene- 
ficiary alleged  specifically  the  duty  of  defendant 
to  notify  deceased  of  suspension,  it  was  not 
necessary  for  defendant  to  allege  notice  before 
introducing  evidence  that  all  delinquent  mem- 
bers were  duly  notified. — Cole  v.  Knights  of 
Maccabees  of  the  World,  188  8.  W.  699. 
«=»8I7(1)  (Ark.)  In  an  action  by  the  bene- 
ficiary, the  burden  was  on  him  to  show  by  pre- 
ponderance of  the  evidence  that  the  insured 
performed  all  the  conditions  required  by  her 
contract  with  the  insurer.— Mutual  Aid  Union 
V.  Wadley,  188  S.  W.  1168. 
®=>8I8(3)  (Ark.)  In  action  upon  certificate  of 
membership,  evidence,  as  to  insurer's  s,vBtem 
of  business  and  its  record  as  to  the  mailing  of 
notices  of  assessment  and  the  payment  there- 
of was  competent  to  show  its  compliance  with 
the  certificate  on  the  issue  as  to  whether  in- 
sured had  paid  an  assessment. — Mutual  Aid 
Union  v.  Wadley,  188  S.  W.  1168. 
€=>8I9(1)  (Mo.App.)  In  action  on  death  benefit 
certificate,  evidence  held  to  show  action  brought 
within  time  limited  from  rejection  of  claim.— 
Simmons  v.  Modem  Woodmen  of  America,  188 
S.  W.  032. 

«=>825(1)  (Tex.Civ.App.)  Evidence  held  to  war- 
rant submission  to  jury  of  issue  whether  mem- 
t>er  of  fraternal  benefit  association  signed  reg- 
ular form  for  reinstatement  and  delivered  it  to 
the  local  lodge,  so  as  to  make  his  reinstatement 
binding.— Grand  Lodge  of  Brotherhood  of  Rail- 
road Trainmen  v.  Kennedy,  188  S.  W.  447. 

®=>82S(2)  (Ark.)  In  an  action  by  beneficiary 
named  in  certificate'  of  memtiership,  held,  that 
whether  insured  had  complied  with  the  con- 
tract requiring  her  to  make  prompt  payment 
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of  the  asBCBsmenta  was  for  the  jurv.— Mutual 
Aid  Union  ▼.  Wadley,  1B8  S.  W.  1168. 
®=>825(3)  (Ky.)  In  action  on  certificate  of  fra- 
ternal society  exempted  from  liability  if  in- 
enred  should  die  in  consequence  of  duel  or  of 
violation  or  attempted  violation  of  law,  wheth- 
er when  insured  was  shot  he  was  engaged  in 
violation  or  attempted  violation  of  law  held  for 
jury. — Sovereign  Camp,  Woodmen  of  the  World, 
v;  Burton.  188  S.  W.  402. 

INTENT. 

See  Criminal  Haw,  ^=7300;  Embezzlement,  ®=3 
27,  39;  False  Pretenses,  €=»49;  Homestead, 
€=>31;  Intoxicating  Liquors,  4=9131;  Per- 
jury, «s>21;    Statutes,  «s>181. 

INTEREST. 

See  Courts,  ^=3169 ;  Specific  Performance,  ^s> 
130;    Usury. 

I.  RIGHTS  AND  X.IABIIJTIES  rtr 
OENEBAIb 

9=>I5  (Tenn.)  Where  a  university  suing  on  a 
subscription  agreement  established  a  compli- 
ance with  the  condition  that  more  than  a  cer- 
tain amount  should  be  subscribed  before  it 
should  be  binding,  and  that  it  was  entitled  to 
recover,  interest  should  have  been  allowed  as 
a  matter  of  law  under  Shannon's  Code,  g  3494. 
—American  University  v.  Parrish,  188  S.  W. 
1143. 

INTERMEDIATE  COURTS. 

See  Appeal  and  Error,  4=31002. 

INTERNAL  REVENUE 

See  Intoxicating  Liquors,  4=»233. 

INTERROGATORIES. 

See  Depositions;    Trial,  4=3350. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTESTACY. 

See  Wilis,  «=>866. 

INTOXICATING  LIQUORS. 

See  Arrest,  4=>63 ;  Criminal  Law,  <es»97,  280, 
304,  371,  372,  407,  814,  829,  1170,  1172; 
Statutes,  ^s>114. 

m.  X.OCAI.  OPTION. 

4=337  (Mo.App.)  Contestant  of  intoxicating  liq- 
uor election  held  under  Rev.  St.  1909,  H  5824, 
7238-7246,  upon  whose  appeal  under  section 
7242  judgment  for  contpstee  had  been  reversed 
and  cause  remanded,  had  no  such  arbitrary 
control  thereof  as  to  entitle  him  to  have  de- 
fendant's motion  for  rehearing  sustained  and 
judgment  affirmed. — Miles  v.  City  of  Macon, 
188  S.  W.  313. 

V.  !aEG1TI.ATIONS. 

4=>  1 1 1  (Ky.)  Special  acts  passed  before  the 
adoption  of  the  present  Constitution,  prohibit- 
ing the  sale  of  liquors  in  certain  counties,  are 
still  in  force.— Reed  v.  Commonwealth,  188  S. 
W.  365. 

VI.   OFFENSES. 

4=>I31  (Ky.)  Intent  with  which  one  possesses 
intoxicating  liquors  is  not  an  element  of  the 
offense  denned   by  Ky.   St.   $  2^9,  subsec.  1, 

Erohibiting  one  in  local  option  territory  who 
as  a  government  license  to  sell  liquors  from 
possessing  any  such  liquors. — Gardner  v.  Com- 
monwealth, 188  S.  W.  369. 
4=»I3I  (Tenn.)  Shannon's  Code,  i  993,  subsec. 
2,  requiring  applicant  for  liquor  license  to  give 
bond  to  keep  peaceable  and  orderly  house,  is  a 
legislative   deckration  that  the  liquor  law  is 


intended  to  preserve  the  peace,  so  that  any  vio- 
lation thbreof  is  a  breach  of  the  peace,— State  t. 
Reichman,  188  S.  W.  597. 

A  saloon  run  in  violation  of  law  is  a  "dis- 
orderly house,"  and  a  saloon  open  for  business 
is  a  threat  to  breach  the  peace  if  not  in  itself 
a  breach  of  the  peace.— Id. 
4=9 1 39  (Ky.)  Under  Ky.  St.  {  2569b,  subsec. 
1,  where  accused  paid  federal  license  to  sell 
malt  liquors,  his  possession  of  whisky  in  local 
option  dry  territory  was  not  illegal. — Gardner 
v.  Commonwealth,  188  S.  W.  369. 
^»I40  (Ky.)  In  prosecution  under  Ky.  St  | 
2567b,  denouncing  oifense  of  having  possession 
of  intoxicating  liquors  for  sale  in  local  option 
territory,  actual  sale  is  unnecessary;  it  being 
snffident  if  accused  have  possession  of  liquors 
with  intent  to  sell.— Combs  v.  Oimmonwealtb, 
188  S.  W.  329. 

4=»I40  (Ky.)  To  sustain  indictment  under  Ky. 
St.  i  2557b,  subsec.  2^  commonwealth  must 
show  that  accused  had  liquor  in  his  possession, 
and  that  he  had  such  ^ssession  for  the  pur- 
pose of  sale  in  local  option  territory,  though  it 
is  not  necessary  to  show  a  purpose  to  sell  it  in 
county  where  possessed. — Hoskins  v.  Common- 
wealth, 188  S.  W.  348. 

4=>I40  (Ky.)  Prosecution  under  Ky.  St.  § 
2557b,  subsec  2,  for  having  possession  of 
spirituous  liquor  for  purpose  of  sale  in  local 
option  territory  would  not  fail  by  failure  of 
proof  that  defendant  intended  to  sell  it  in  coun- 
ty of  venue,  if  he  there  had  possession  of  it 
with  intent  to  sell  it  in  any  local  option  ter- 
ritory.—Woods  V.  Commonwealth,  188  S.  W. 
360. 

4:s>l4l  (Tenn.)  The  matter  of  profit  or  non- 
profit is  not  an  Immaterial  circumstance  where 
the  point  to  be '  determined  is  whether  a  busi- 
ness is  being  carried  on  in  the  distribution  of 
intoxicating  liquors.— State  v.  Mountain  City 
Club.  188  S.  W.  579. 

4=»I43  (Tenn.)  Under  Laws  1913.  Second  Ex- 
tra Sess.  c.  2,  i  1,  making  sale  or  intoxicating 
liquors  a  nuisance,  an  incorporated  social  club 
with  a  limited  membership  in  existence  for  25 
years,  dispensing  liquor  to  its  members  at  cost, 
without  overhead  charges,  as  a  mere  incident  to 
the  main  purpose  of  the  club,  held  not  guilty  of 
conducting  a  nuisance. — State  v.  Mountain  City 
Club,  188  S.  W.  579. 

4=9 1 46(1)  (Ky.)  In  prosecution  for  selling  in- 
toxicating liquor  in  county  where  local  option 
law  was  m  force,  a  trick,  such  as  leaving  mon- 
ey on  top  of  table  to  pay  for  liquor,  would  not 
be  permitted  to  evade  the  law. — Hnddleston  t. 
Commonwealth,  188  S.  W.  366. 
4=>I46(1)  (Tenn.)  Engaging  in  sale  of  liquors, 
declared  by  Acts  1913  (2d  Ex.  Sess.)  e.  2,  to  be 
a  nuisance,  is  among  that  class  always  treated 
by  the  court  as  tending  to  disturb  the  peace 
and  good  order  of  the  community. — State  v. 
Reichman,  188  S.  W.  697. 
4=:>I46(2)  (Ky.)  There  is  no  statute  making  it 
unlawful  to  solicit  orders  in  local  option  terri- 
tory for  sale  of  liquors  in  places  where  local 
option  law  is  not  m  force.— Wathen  v.  Cosa- 
monwealth,  188  S.  W.  346. 
4=146(6)  (Tenn.)  "President"  of  so-called  dub, 
composed  mostly  of  drinkers  and  having  a  fed- 
eral retail  liquor  license,  held  guilty  of  viola- 
tion of  the  law  forbidding  selling  intoxicating 
liquor  within  four  miles  of  institution  of  learn- 
ing.—Montgomery  v.  State,  188  S.  W.  213. 
4=146(6)  (Xenn.l  The  mere  fact  that  an  incor- 
porated social  club  is  a  legal  entity,  distinct  from 
Its  members,  held  not  to  operate  to  make  a  dis- 
tribution of  intoxicating  liquors  by  the  club  a 
sale— State  v.  Mountain  City  Club,  188  S.  W. 
579.   . 

4=>I47(1)  (Ky.)  Where  sale  was  made  in  Clin- 
ton county,  Ky.,  that  liquor  was  a}:tually  de- 
livered a  few  feet  away  beyond  state  and  coun- 
ty line  in  Tennessee  was  but  a  "trick  or  sub- 
terfuge" to  evade  the  law,  which,  under  Ky. 
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St  I  2570,  U  not  permitted.— Hnddleston  t. 
.Cranmonwealtii.  188  S.  W.  332. 
.«s>  147(1)  <Kt.)  Facts  held  ijumfficient  to  ahow 
illegal  sale  of  intoxicating  liquors  in  dry  local 
option  territory.— Watben  t.  Commonwealth, 
188  S.  W.  346, 

«=>  147(1)  (Ky.)  Under  Ky.  St  {  2570,  that 
after  defendant  had  understood  prosecutine  wit- 
new*  desire  to  purchase  liquor  they  went  a  few 
feet  away  from  his  house,  across  the  state 
boundary  where  the  liquor  was  delivered,  held 
a  trick  or  device  not  defeating  prosecution. — 
Huddleston  v.  Commonwealth,  188  S.  W.  398. 
The  sale  of  liquor  is  made  at  the  place  where 
the  minds  of  the  parties  meet,  and  where  the 
purposes  of  each  party  become  understood. — Id. 
®=9|47(1)  (Ky.)  That  the  person  receiving  pros- 
ecutor's order  in  local  option  territory  tele- 
phoned it  to  defendant  in  Tennessee,  whence  it 
was  delivered  by  express,  made  interstate  ques- 
tion unimportant,  since  in  such  case  sale  was 
made  in  local  option  territory.— Logan  v.  Com- 
monwealth, 188  S.  W.  678. 
«=»I48  (Ky.)  Where  the  contract  for  the  sale 
of  liquor  in  violation  of  the  Local  Option  law 
was  agreed  to  in  the  state,  the  Bale  would  be 
governed  by  the  law  of  the  state. — Huddleston 
V.  Commonwealth,  188  S.  W.  882. 
^s»l48  (Ky.)  In  i>rosecation  for  having  intox- 
icating liquor  in  his  possession  for  the  purpose 
of  sale  in  local  option  territory,  intent  is  the 
essential  ingredient — Johnson  v.  Common- 
wealth, 188  S.  W.  339. 

$=»I58  (Mo.App.)  Under  the  former  construc- 
tion of  Rev.  St  1909,  §  7188,  as  to  selling  liq- 
uor without  a  license,  that  it  was  not  violated 
by  clubs  selling  to  their  members,  where  the 
prosecuting  witness,  in  seeking  to  procure 
drunks  from  a  dub  to  make  a  case,  employed 
means  to  make  it  appear  that  he  was  a  mem- 
ber thereof  in  order  to  accomplish  such  pur- 
pose, a  conviction  was  not  authorized. — State 
V.  Ebel.  188  S.  W.  1132. 

®=>I67  (Ark.)  Defendant  held  interested  in 
sale  of  liquor  in  violation  of  Acts  1915,  p.  88, 
where  be  got  it  from  C,  took  it  to  B.,  to  whom 
C.  would  not  sell,  received  money  therefor 
from  B.,  and  took  it  to  CX— Stuart  t.  State, 
188  S.  W.  513. 

«=>I68  (Ky.)  Under  Ky.  St  §  25e7b,  subsec. 
2,  possession  of  liquor  by  defendant's  agent  is 
a  possession  by  defendant. — Hoskins  v.  Com- 
monwealth, 188  S.  W.  348. 
^5>I69  (Ark.)  In  prosecution  under  Acts  1916, 
p.  98,  for  selling  liquor,  defendant,  if  acting 
simply  as  intermediary  to  receive  cash  at  place 
of  sale  and  take  to  his  sister  would  not  be  as- 
sisting in  the  sale,  but  if  assisting  in  the  busi- 
ness by  checking  up  the  accounts,  etc.,  he  would 
be  assisting  in  sale.— Marsh  v.  State,  188  S.  W. 
815. 

Vm.   CRIMIKAI.   PROSECirrXOIfS. 

«=3224  (Ky.)  To  estabUsb,  under  Ky.  St  | 
2557b,  offense  of  having  possession  of  intoxi- 
cating liquors  for  sale  in  local  option  territory, 
commonwealth  must  show  possession  of  the  liq- 
uors, for  sale  in  local  option  territory.— Combs 
V.  Commonwealth,  188  S.  W.  329. 
$39224  (Ky.)  In  prosecution  under  K^.  St  S 
2i557b,  subsec.  2,  court,  on  proof  that  liquor  in 
defendant's  possession  is  "beer,"  will  presume 
that  it  is  intoxicating,  though  defendant  may 
rebut  such  presumption.— Hoskins  v.  Common- 
wealth, 188  S.  'W.  348. 

$=9224  (Ky.)  In  prosecution  under  Ky.  St  | 
2657b,  subsec.  2,  for  having  spirituous  liquor 
in  possession  for  sale,  the  commonwealth  must 
prove  he  bad  possession  for  the  purpose  of  sale 
in  local  option  territory,  though,  after  showing 
possession,  it  is  not  necessary  to  show  a  sale. — 
Woods  V.  Commonwealth,  188  S.  W.  350. 
«=>224  (Ky.)  Where  the  local  option  law 
has  been  put  in  force  by  the  vote  of  the  people 


of  the  country  tinder  the  general  local  option 
law,  that  fact  must  be  shown  in  order  to  con- 
vict—Uensley  T.  Commonwealth,  188  S.  W. 
408. 

«=»224  (Tenn.)  In  prosecution  for  illegal  reuil 
liquor  selling  by  statute  there  is  a  presumption 
of  guilt  arising  from  possession  of  a  United 
States  internal  revenue  license  for  retail  sale  of 
intoxicating  liquor. — Montgomery  v.  State,  188 
S.  W.  213. 

€=9233(1)  (Ark.)  That  drunken  persons  were 
seen  in  defendants'  ^lace  of  business  may  be 
shown  on  a  prosecution  for  illegal  sales  of  Uq- 
uor.— Herman  v.  State,  188  S.  W.  541. 
€=>233(1)  (Ark.)  Testimony  of  railroad  and 
transfer  agents  that  they  received  and  delivered 
to  defendants  large  quantities  of  intoxicating 
liquors  consigned  to  defendants  or  to  other  per- 
sons for  them  was  admissible. — Del  Sasso  t. 
SUte,  188  S.  W.  803. 

$=>233(1)  (Ky.)  In  prosecution  under  K7.  St 
i  2557b,  subsec.  2,  for  possession  of  spirituous 
liquor  for  purpose  of  sale  in  local  option  terri- 
tory, record  of  express  company,  made  prima 
facie  evidence  for  certain  ijurposea  by  section 
25G9b,  subsec.  3,  held  inadmissible  to  show  pur- 
pose of  consignees  after  it  was  received.--S"u- 
gate  V.  Commonwealth,  188  S.  W.  324. 

In  prosecution  under  Ky.  St  {  2557b,  subsec 
2,  testimony  of  express  agent  that  defendant 
received  from  him  certain  shipments  of  whisky 
was  admissible.— Id. 

*=>233(1)  (Ky.)  In  prosecution  under  Ky.  St 
{  2557b,  subsec.  2,  for  having  whisky  in  pos- 
session for  sale  in  local  option  territory,  evi- 
dence that  each  of  the  packages  delivered  to 
defendant  by  express  agent  was  marked  "for 
personal  use,"  as  required  by  section  2569b, 
subsec  3,  regulating  transportation  and  de- 
livery by  carriers,  was  inadmissible. — Combs  v. 
Commonwealth,  188  S.  W.  326. 
iS=>233(2)  (Ky.)  While,  in  a  prosecution  for  hav- 
ing in  possession  intoxicating  liquors  for  illegal 
sale,  it  is  immaterial  whether  accused  owned  the 
building  in  which  they  were  stored,  or  the  liq- 
uors, if  he  had  possession,  such  facts  are  admis- 
sible as  tending  to  show  the  fact  of  possession. 
—Lemon  v.  Commonwealth,  188  S.  W.  858. 
«s»233(3)  (Ky.)  Though  federal  license  to  sell 
liquors  was  issued  to  another  than  accused  at  a 
place  other  than  his  wareroom,  the  testimony  of 
the  revenue  collector  who  issued  such  license  was 
admissible,  in  view  of  evidence  that  the  licensee 
stored  overflow  stock  with  accused. — ^Lemon  v. 
Commonwealth,  188  S.  W.  858. 

<&s»235  (MoApp.)  In  a  prosecution  for  selling 
liquor  without  a  license,  in  violation  of  Rev. 
St  1909,  i  7188,  heia,  that  it  was  error  to  ex- 
clude the  charter  of  the  association  by  which 
defendant  was  employed.— State  v.  Ebel,  188  S. 
W.  1132. 

^=>236(1)  (Ark.)  In  prosecution  for  selling 
and  being  interested  in  sale  of  intoxicants,  evi- 
dence held  to  sustain  verdict  of  guilty. — Mor- 
rison V.  State,  188  S.  W.  1187. 

<S=3236(2)  (Ky.)  In  prosecution  for  having  in- 
toxicating liquor  for  sale  in  local  option  ter- 
ritory, upon  an  indictment  returned  January  8, 
1916,  record  of  an  express  company  showing  de- 
liveries to  defendant  on  July  8,  1915,  and  July 
30,  1915,  held  sufficient  to  show  that  offense 
was  committed  within  12  months  of  finding  of 
indictment — Johnson  v.  Commonwealth,  188  S. 
W.  339. 

€=>236(3)  (Ky.)  Where  accused  received  ship- 
ments of  liquor  in  dry  local  option  territory, 
and  according  to  his  testimony  immediately 
took  them  to  wet  territory,  the  jury  had  the 
right  to  conclude  that  his  purpose  to  sell  was 
not  limited  by  geographical  lines,  and  that  he 
had  the  intent  to  sell  liquors  unlawfully  in 
dry  territory.— ^ones  v.  Commonwealth,  188  S. 
W.  343. 
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•a»236(8)  (Ky.)  That  witness  for  state  stated 
tiiat,  In  bis  best  judgment,  place  where  be  ob- 
tained whisky  from  defendant  was  in  local 
•ption  county,  as  charged,  without  more,  would 
Justify  conviction.— Huddleaton  v.  Common- 
wealtb,  188  S.  W.  366. 

«=»236(4)  (Ark.)  Evidence  in  a  prosecution  un- 
der Acts  1915,  p.  98,  for  selling  or  being  in- 
terested in  the  sale  of  intoxicatini?  liquors,  held 
sufficient  to  authorize  a  finding  that  liqnor  was 
sold  at  defendants'  place  of  bURiness,  and  that 
they  were  interested  therein. — Herman  t.  State, 
188  S.  W.  541. 

«=>236(4)  (Ark.)  In  a  prosecution  for  illegal 
sale  of  liquor,  evidence  held  to  justify  a  finding 
that  a  person  selling  liquors  and  serving  them 
in  the  defendants'  place  of  business  was  em- 
ployed there.— Del  Sasso  v.  State,  188  S.  W. 

Evidence  held  sufficient  to  justify  a  finding 
that  defendants  were  interested  in  the  sale  of 
intoxicating  liquors  made  by  a  person  in  their 
place  of  business,  and  to  warrant  verdict  of 
guilty.— Id. 

«=»236(7)  (Ky.)  In  prosecution  under  Ky.  St. 
f  25S7b,  subsec.  2,  for  having  possession  of 
spirituous  liquor  for  the  purpose  of  sale  in  lo- 
cal option  territory,  evidence  held  to  warrant 
a  conviction. — ^Fugate  V.  Commonwealth,  188  S. 
W.  324. 

«=>236(7)  (K^.)  In  a  prosecution  for  having 
possession  of  intoxicating  liquors  with  intent  to 
sell  same  in  local  option  territory,  held  that 
the  jury  is  not  bound  by  accused's  statements 
that  he  purchased  the  liquors  for  his  own  use, 
but  may  determine  the  question  of  intent  in 
view  of  the  surrounding  circumstances. — Couch 
V.  Commonwealth,  188  S.  W.  327. 

«=s>236(7)  (Ky.)  To  establish  ofCenge  of  having 
possession  of  intoxicating  liquors  for  sale  un- 
der Ky.  St.  {  2557b,  direct  evidence  of  poesea- 
■ion  and  of  purpose  to  sell  is  unnecessary. — 
Combs  V.  Commonwealth,  188  S.  W.  329. 

In  a  prosecution  under  Ky.  St.  S  2557b,  for 
having  possession  of  intoxicants  with  intent  to 
■ell  the  same  in  local  option  territory,  the  jury 
may  find  an  intent  to  sell  from  the  fact  of  ac- 
cused's purchasing  of  liquors,  despite  his  testi- 
mony that  he  bought  tne  liquor  for  bis  own 
nse. — Id. 

^=9236(7)  (BCy.)  In  prosecution  for  having  in- 
toxicating liquor  in  his  possession  for  sale  in 
local  option  territory,  evidence  held  to  sustain 
a  conviction.— Johnson  v.  Commonwealth,  188 
8.  W.  339. 

®=»236(7)  (Ky.)  Since  accused's  witnesses'  tes- 
timony is  not  conclusive,  a  jury  may  consider 
quantity  and  frequency  of  shipments  of  liq- 
uor, and  from  these  alone  conclude  that  de- 
fendant had  liquor  in  his  possession  for  purpose 
of  sale.— Jones  v.  Commonwealth,  188  S.  W. 
S43. 

€=»236(7)  (Ky.)  A  charge  of  having  possession 
of  spirituous  liquor  for  purpose  of  sale  in  local 
option  territory  in  violation  of  Ky.  St.  S  25571), 
subsec.  2,  may  be  supported  by  circumstantial 
as  well  as  by  direct,  evidence. — Woods  v.  Com- 
monwealth, 188  S.  W.  350. 

4=9236(7)  (Ky.)  Evidence  that  a  poor  man,  with 
a  largo  family,  owning  no  property,  received 
two  gallons  of  liquor  in  three  days  is  sufficient 
to  carry  to  the  jury  the  question  of  his  guilt 
of  possessing  such  liquors  with  the  intent  of 
unlawful  sale.— PoUey  v.  Commonwealth,  188  S. 
W.  409. 

*=s236(7)  (Ky.)  Evidence  held  to  sustain  finding 
of  jury  that  accused  had  intoxicating  liquors  in 
his  possession  for  unlawful  sale. — Lemon  v.  Com- 
monwealth, 188  S.  W.  858. 

A  degree  of  evidence,  circumstantial  and  in- 
sufficient to  convict  of  other  offenses,  may  be 
sufficient  to  show  the  offense  of  having  intoxi- 
cating liquors  in  possessicm  for  unlawful  aale. 
—Id. 


«=923e(ll)  (Ark.)  Evidence  held  to  warrant 
conviction  of  sale  of  intoxicating  liqaors  in  vio- 
laUon  of  Acts  1915,  p.  98.— Ketehnm  ▼.  Stata, 
188  Si  W.  826. 

«S=»236(11)  (Ky.)  Under  Ky.  St  {  2571,  the 
jury  is  not  prevented  from  concluding  under 
all  the  facts  that  a  sale  was  authorized  by  de- 
fendant, though  actually  made  by  another  per- 
son on  his  premises. — Huddleston  v.  Common- 
wealth, 188  S.  W.  332. 

^=3236(11)  (Ky.)  Evidence,  in  prosecution  for 
sale  of  liquor  in  local  option  territory,  held  to 
justify  finding  that  transaction  was  within  Ky. 
St.  I  2570,  providing  that  no  trick  or  device 
shall  be  allowed  to  evade  the  law.— Logan  v. 
Commonwealth,  188  8.  W.  678. 
<»=»238(1)  (Ky.)  In  prosecution  under  Ky.  St. 
{  2557b,  subsec.  2,  for  having  whisky  in  his 
possession  for  the  purpose  of  selling  it  in  lo- 
cal option  territory,  held  that  the  defendant's 
motion  for  a  directed  verdict  was  properly  over- 
ruled.- Combs  v.  Commonwealth,  188  S.  W.  328. 
^»238(1)  (Ky.)  In  a  prosecution  under  Ky. 
St.  §  2557b,  subsec.  2,  evidence  held  to  make  de- 
fendant's guilt  a  question  for  the  jury.— Wooda 
V.  Commonwealth,  188  S.  W.  350. 
®=3238(1)  (Ky.)  In  a  prosecution  for  Tiolating 
the  local  option  law,  evidence  h^d  to  make  de- 
fendant's guilt  a  question  for  the  jury. — Hud- 
dleston T.  Commonwealth,  188  S.  W.  398. 
«=s>238(2)  (Ky.)  In  a  prosecution  for  violating 
the  local  option  law,  held  on  the  evidence  that 
whether  the  sale  was  made  by  the  defendant's 
son  under  defendant's  anthority  and  consent 
was  for  the  jury.— Huddleston  t.  Oommon- 
wealth,  188  S.  W.  332. 

«ss238(4)  (Ky.)  In  a  prosecution  for  having  in 
his  possession  intoxicanng  liqnors  with  intent  to 
sell  in  local  option  territory,  proof  that  within 
two  months  be  bought  13  gallons  of  wltisky  Aeld, 
despite  bis  contenaon  it  was  for  his  own  nse, 
enough  to  take  the  case  to  the  jury.— Condi  t. 
Commonwealth,  188  S.  W.  327. 
4=3238(4)  (Ky.)  In  prosecution  for  having  pos- 
session of  intoxicating  liqnors  with  intent  to 
sell  in  local  option. territory,  proof  that  accus- 
ed received  about  one  gallon  of  whisky  a  month, 
though  he  testified  that  he  received  it  for  liia 
own  use,  is  sufficient  to  take  case  to  juryv— 
Combs  v.  Commonwealth,  188  S.  W.  329. 
«=»238(4)  (Ky.)  In  prosecution  under  Ky.  St. 
§  2557b,  subsec.  2,  for  having  possession  of 
liquor  for  the  purpose  of  sale  in  local  option 
territory,  held  that  defendant's  guilt  was  for 
the  jury.— Hoskins  t.  Commonwealth,  188  S.  W. 
348. 

®=3239(1)  (Ky.)  In  prosecution  under  Ky.  St. 
§  2557b,  subsec  2,  for  having  possession  of  liq- 
uor for  sale  in  local  option  territory,  instruc- 
tion authorizing  penalty  prescribed  by  section 
2557a  held  ezior. — Hoskins  v.  Commonwealth, 
188  S.  W.  348. 

<8=923B(3;  (Ky.)  Failure  to  submit  to  jury  the 
question  of  the  agency  of  defendants  son  for 
defendant,  raised  by  defendant's  evidence,  was 
reversible  error.— Huddleston  y.  O>nunonwealth, 
188  S.  W.  832. 

X.   ABATEMENT  AKD  INJimOTXOIT. 

^»26l  (Mo.App.)  The  maintenance  of  a  whole- 
sale liquor  house  will  not,  where  it  was  conduct- 
ed in  accordance  with  law,  be  enjoined  because 
customers  misconducted  themselves  at  {daces 
away  from  the  housei.— State  ex  reL  Alton  v. 
Moffett,  188  S.  W.  930. 

The  maintenance  of  a  wholesale  liquor  faonse 
will  not  be  enjoinexl  because  customers  who  pat- 
ronized the  house  occasionally  misconducted 
themselves  on  the  highways,  etc,  leading  to  the 
place  of  sale;  it  appearing  that  the  misconduct 
was  sporadic  and  not.  continuous  enough  to  con- 
stitute  a  nuisance. — Id. 

The  maintenance  of  a  wholesale  liquor  house, 
lawfully  located  in  a  county  wheron  local  op- 
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tion  wu  not  in  force,  will  not  be  enjoined  be- 
cause  the  proprietor  picked  the  site  so  as  to  give 
easy  access  to  persons  coming  from  adjoining 
counties  where  the  sale  of  intoxicants  waa  pro- 
liibited.— Id. 

INTOXICATION. 

Sm  Criminal  Law,  «=>774. 

INVENTORY. 

See  Insurance^  ^9S86. 

INVITED  ERROR. 

See  Appeal  and  Srror,  «=>882;  Criminal  Law, 
«=»ll37. 

JOINDER. 

See  Action,  «3>8S-I!0:  HnslMad  and  Wife,  «=» 
193;   Parties,  «=925. 

JOINT  AND  SEVERAL  LIABILITY. 

Se«  Conspiracy,  4=>14. 

JOINT-STOCK  COMPANIES. 

•»■  (ArlE.)  A  so-called  stock  company  oomr 
posed  of  Uie  members  of  a  former  partnerdiip 
and  others,  not  incorporated,  but  organised  un- 
der- a  scheme  known  as  the  Massachnsetta 
Trust,  was  not  a  joint-stock  company.— Baker- 
McGrew  Co.  ▼.  Union  Seed  &  Fertilicer  Co., 
188  S.  W.  671. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JOINT  TORT-FEASORS. 

See  Contribution,  ^aS, 

JUDGES. 

See  Criminal  Law,  «=>666;    Bxceptiona,  Bill 
of,  «=»G6;  Justices  of  the  Peace;  Mandamus, 

^SSE3Q7. 

I.  APPonrranswT.  QxrAuriOATioK, 

AKD  TENUBE. 

$=>2  (Tenn.)  Priv.  Laws  1915,  c.  78,  properly 
provides  by  section  12,  that  the  judge  of  the 
county  court  shall  perform  the  duties  of  the 
criminal  court,  and  it  is  unnecessary  that  a 
new  Judgediip  be  established.— Hodge  t.  State, 
188  ?.  W.  203. 

Priv.  Laws  1916,  c.  78,  H  4,  12,  providing 
that  the  judge  of  the  Dyer  county  court  shall  be' 
judge  of  the  criminal  court  created  by  the  act 
does  not  violate  Const,  art.  2,  |  26,  providing 
that  no  person  shall  hold  more  than  one  lucra- 
tive office;  no  compensation  being  provided. 
— Id. 

Priv.  Laws  1915,  c.  78,  i  12,  providing  that 
the  "judge  of  the  court"  of  Dyer  county  shall 
be  judge  of  the  criminal  court,  and  receive  no 
other  compensation  than  provided  by  law  for 
"said  countv  judge,"  is  not  objectionable  for 
omission  of  "coun^"  before  the  words  "court  of 
Dyer  county." — Id. 

«=s>3  (Tenn.)  Although  Const  art.  11.  S  17, 
requires  county  offices  of  legislative  creation  to 
be  filled  by  people  or  county  court,  the  Legisla- 
ture may,  under  article  7,  g  4,  providing  that 
dection  of  officers  and  filling  of  vacancies  not 
otherwise  provided  by  Constitution  shall  be  made 
as  the  Legislature  may  direct,  provide  as  by 
Priv.  Laws  1916,  c.  78,  §  12,  that  the  office  of 
judge  of  the  criminal  court  of  Dyer  oonni;  be 
filled  by  appointment.— Hodge  v.  State,  188  S. 
W.  203. 

Under  Priv.  Laws  1916,  c.  78,  S  12,  providing 
that  the  county  judge  of  Dyer  county  shall  act 
as  judge  of  the  criminal  court  in  that  county, 
no  express  appointment  of  such  judse  to  the  new 


office  is  necessary:  the  act  Itself  being  suffi- 
cient authority.— Id. 

IV.  DISqUAUnCATION   TO   ACT. 

9=»44  (Mo.)  Where  a  circuit  judge  purchased 
60  acres  in  a  127,000-acre  tract,  and  his  prop- 
erty was  assessed  for  benefits  without  knowledge 
that  he  owned  it,  and  no  attack  had  been  made 
upon  such  assessment,  held  that  his  interest  did 
not  disqualify  him  under  Bev.  St.  1909,  i  1928, 
from  hearing  objections  to  the  damage  and  bene- 
fit awards.- State  ex  rd.  Reeder  v.  Foard,  188 
S.  W.  71. 

^=>44  (Tex.Civ.Anp.l  In  taxpayers'  suit  to  en- 
join county  officials  from  making  contract  with 
paving  company,  trial  judge  held  not  disqual- 
ified for  interest  as  taxpayer. — OmdortC  v.  Me- 
Kee,  188  S.  W.  432. 

JUDGMENT. 

See  Abatement  and  Revival,  9=988 ;    Judidal 
.  Sales;     New   Trial,  «S9l67. 
FOr  ju^ments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Ei^ 
ror. 

I.  NATURE  AND  ESSENTXAXB  III 
OBHSRAI.. 

«=»2I  (Ma)  Transferee  of  lands  falsely  repre- 
sented to  contain  cine  ore  bodies  could  affirm 
contract  by  retaining  property,  and  recover  dam- 
ages suffered  by  her,  so  that,  in  fraudulent  par- 
ty's suit  for  the  consideration  for  the  transfer, 
judgment  based  <m  a  finding  for  plaintiff  for  ita 
value  and  for  defendant  for  her  damages  was 
not  inconsistent- Bowen  ▼.  Matlack,  188  S. 
W.  99. 

TI.   ON  TBIAI.  OF  ISSUES. 

(C)   Contormtty    to   Proeess,  Pleadtnca. 
Proofs,  and  Vevdlet   or  Pbiatnars. 

«=325l(l)  (Tex.Oiv.App.)  In  suit  on  note  given 
for  part  of  price  of  engine,  where  defendant,  al- 
leging fraud,  pleaded  total  failure  of  considera- 
tion, alleging  the  engine  was  worthless,  he  could 
nevertheless  recover  $750,  difference  between 
f  1,000  paid  by  him  in  cash  and  $250  which  the 
jury  found  the  engine  was  wortii.— Bruna 
Kimball  &  (7b.  r.  Amundsen,  188  S.  W.  729. 
«=>25l(l)  (Tex.Civ.App.)  In  an  action' «n  a 
contract  by  defendants'  remote  warrantor  to  per- 
fect title  to  land,  held  that,  under  the  contract 
and  pleadings,  judgment  that  title  acquired  by 
grantor  after  contract  did  not  pass  under  his 
warranty  was  improper. — Roberts  v.  Atwood, 
188  S.  W.  1014. 

i&=>252(5)  (Tex.Civ.App.)  In  action  on  notes 
given  for  an  automobile  and  to  foreclose  a  chat- 
tel mortgage,  defendant^  on  his  answer  and 
cross-bill  seeking  a  rescission  of  sale  and  the 
cancellation  of  the  notes,  JieUt  not  entitled,  un- 
der his  prayer  fot  general  relief,  to  damages 
sustained  to  automoDile. — Roberts  v.  Houston 
Motor  Oar  Co.,  188  S.  W.  257. 
®=32S3(1)  (Mo.App.)  In  replevin  for  calf  alleged 
to  be  worth  $10,  where  defendant  gave  delivery 
bond  and  retained  possession  pending  suit,  judg- 
ment for  plaintiff  for  $26,  value  of  calf,  at  trial, 
could  not  stand.— Smith  v.  Mallory,  188  S.  W. 
934. 

«=»253(1)  (Tex.CHvJi.pp.)  Where  plaintiff  alleg- 
ed damages  by  overflow  due  to  railroad  embank- 
ment in  the  sum  of  fl50,  judgment  of  $175  was 
excessive.— Oult  C.  ft  S.  F.  By.  Ca.  v.  Moore, 
188  S.  W.  24. 

Vn.  ENTBT,  BEOOBP,  AND  SOOK. 
BTINO. 

9=>27l  (Mo.App.)  Memorandum  of  trial  aouit 
approving  report  and  finding  of  referee  for 
plaintiff  m  mechanic's  lien  proceeding  held  Xan- 
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tamount  to  pronouncement  of  jndgment  recom- 
mended by  report,  and  to  warrant  clerk  in  en- 
tering up  judgment  in  form.— Johannes  y.  St. 
Regis  Realty  &  Investment  Co.,  188  S.  W.  1138. 

Vni.  AMENDMENT.   COBBEOTION, 
AND   REVIEW  IN   SAME  COXTBT. 

€=>299(1)  (Ky.)  Where  an  appealable  jndgment 
in  separate  suit  for  settlement  of  an  estate  de- 
creeing payment  of  shares  to  heirs  was  not  ap- 
pealed from  during  term  time,  the  heirs  were 
bound  thereby,  a  new  suit  by  heirs  not  being  a 
proceeding  provided  by  Civ.  Code  Proc.  §  518, 
which  states  the  only  methods  for  changing  a 
judgment  after  term  time. — Meuth  v.  Meuth,  188 
S.  W.  849. 

IX  OPENING  OB  VACATINO. 

^»384  (Ky.)  A  regularly  entered  judgment, 
after  adjoummeht  of  the  court  at  which  it 
wa«  rendered,  cannot  be  vacated,  or  modified, 
except  on  petition  filed  under  Civ.  Code  Prac. 
li  344.  519,  620.— Noe  t.  Davis,  188  S.  W.  457. 

XI.   COXJ^ATERAXi   ATTACK. 
(B)   Grounds. 

«=a486Cl)  (Mo.)  A  void  judgment  mar  be  at- 
tacked collaterally.— Meramec  Spring  Park  Co. 
V.  Gibson.  188  S.  W.  179. 
^=>490(2)  (Ky.)  A  judgment  voidable  only 
throu|;h  insuraciency  of  notice,  not  questioned 
on  trial,  is  not  subject  to  collateral  attack. — 
I^asley  v.  Depp,  188  S.  W.  352. 
4=s>495(l^  (Ark.)  The  probate  court  being  one  of 
superior  jurisdiction,  it  will  be  presumed  that  its 
order  for  sale  by  an  administratrix,  though  not 
reciting  necessity  for  sale,  was,  on  petition  and 
evidence  showing  it,  necessary  to  give  jurisdic- 
tion to  make  the  order. — Kulbretb  v.  Drew  (boun- 
ty Timber  Co.,  188  S.  W.  810. 
®=»S02  (Ark.)  All  presumptions  are  in  favor  of 
the  decree  of  confirmation  of  title  by  the  chan- 
cery court,  on  collateral  attack,  though  petition- 
er in  the  confirmation  proceedings  made  no  one 
party  under  Kirby's  Dig.  §  650.— Kulbreth  T. 
Drew  County  Timber  Co.,  188  S.  W.  810. 

ZnX.  MERGER  AND  BAB  OF  OATTSES 
OF  ACTION  AND  DEFENSES. 

(B)   Causes  of  Aetlon  sad  Deteimes  Harv 
ed>  Barred,  or  Conelnded. 

^s>584  (Mo.)  The  rule  of  res  judicata  rests  up- 
on identity  of  claim  and  parties.— Scheurich  v. 
Empire  Dist.  Electric  Co.,  188  S.  W.  114. 
9=9593  (Ark.)  A  judgment  for  damages  for 
breach  of  a  contract  for  hauling  logs  held  a  bar 
to  a  subsequent  action  for  damages  accruing 
since  first  judgment  where  complaint  alleged 
the  same  breach ;  the  subsequent  action  not  be- 
ing a  new  cause  of  action  within  Kirby's  Dig.  i 
6291.— Hemingway  v.  Grayling  Lumber  Co.,  188 
S.  W.  U86. 

9=3597  (Mo.)  The  rule  that  recovery  in  action 
in  which  permanent  damages  are  recoverable 
bars  an  action  for  subsequent  damages  applies 
only  where  the  wrong  complained  of  is  of  such 
a  nature  that  one  action  will  enable  the  injured 
party  to  recover  full  compensation  for  damages, 
present  and  prospective. — Scheurich  v.  Empire 
Dist  Electric  Co.,  188  S.  W.  114. 
9=^598  (Mo.)  Recovery  in  a  suit  where  past 
damages  alone  from  dam  overflow  were  asked, 
the  court  holding  the  injuries  continuous  and  re- 
current, did  not  bar  an  action  for  subse<iiuent  in- 
juries.—Scheurich  ▼.  Empire  Dist.  Electric  Co., 
188  S.  W.  114. 

A  dam  erected  in  open  violation  of  Rev.  St. 
1909,  S5  5456-5483,  while  permanent  so  far  as 
its  physical  structure  is  concerned,  cannot  be  so 
regarded  in  a  legal  sense,  because  it  is  subject 
at  any  time  to  be  abated  by  the  state.— Id. 

Recovery  in  nrior  suit  of  damages  to  land 
overfloTfed  by  fllegal  dam  U  not  res  Jnfflcata  of 


'the  right  to  recover  in  snbseqnent  suit  for  later 
accrued  damages. — Id. 

<C)  ^eraoas  'Wlto  mar  Take  Advaatase  at 
tbe  Bar. 

9=>632  frex.CiT.App.)  Subsequent  TOidee  or 
lienholdcr  is  not  estopped  or  bound  by  a  foreclo- 
sure decree  to  which  he  was  not  a  party,  and  snch 
decree  does  not  estop  or  conclude  the  vendor  or 
superior  lienholder  as  to  the  snblienholder  nr.t 
a  party  when  the  contract  of  sale  foreck'scu 
was  executory. — Reyes  v.  Kingman  Texas  Im- 
plement Co.,  188  S.  W.  450. 

Where  vendors  by  executory  contract  suf^ 
their  buyer  and  his  snccessor  upon  default  in 
payment  for  debt  and  to  foreclose  their  lien, 
a  judgment  creditor  of  the  buyer's  successor, 
claiming  that  it  was  not  a  party  to  the  fore- 
closure suit,  coold  not  claim  any  right  given  by 
the  judgment — Id. 

ZTV.  coNonrsrvENESs  or  adjuiii- 

CATION. 
(A)  Jndvaents    CoaelnstTe   ta    General. 

®=3660  (KyO  Judgment  that  one  to  whom  cer- 
tain share  of  decedent's  estate  was  paid  was 
bis  lawful  widow  would  not  be  conclusive  as 
against  commonwealth  in  its  proceeding  to 
charge  an  inheritance  tax  upon  such  amount 
under  Ky.  St  S  4281a,  if  fraudulent  or  col- 
lusive and  rendered  with  purpose  to  defeat 
odlection  of  tax. — Commonwealth  v.  Fidelitor  & 
Columbia  Trust  Co..  188  S.  W.  658. 

(B)  Pemoaa  Coaeladed. 

9=>668(1)  (Mo.App.)  Sons  of  testator,  who  cned 
to  construe  will,  the  decree,  in  which  plaintiffs 
acquiesced,  establishing  validity  of  trust  de- 
clared therein,  could  not  successfully  attack 
validity  (^  such  trust  in  suit  against  mother's 
estate  to  recover  Income  paid  her  by  trustees.— 
Smith  v.  Smith,  188  S.  W.  1111. 
9=9702  (Ky.)  In  proceeding  to  charge  a  som 
received  by  one  as  widow  of  a  decedent  with  in- 
heritance tax  imposed  by  Ky.  St  |  4281a,  judg- 
ment of  circuit  court  that  she  was  lawful  wid- 
ow of  decedent  held  conclusive  against  com- 
monwealth, though  not  a  party  thereto. — Com- 
monwealth V.  Fidelity  &  Columbia  Trust  Co^ 
188  S.  W.  658. 

9=>704  (Mo.)  In  a  telephone  company's  sint 
against  a  city  for  contribution  for  having  paid 
a  judgment  against  both  secured  by  a  pedestrian 
injured  by  falling  into  a  depression  aroand  a 
telephone  pole,  neither  party  could  claim  that 
the  other  was  solely  liable  to  such  person,  his 
judgment  against  them  concluding  them  on  that 
point.— Kinloch  Telenhone  Co.  v.  City  of  St. 
Louis,  188  S.  W.  182. 

In  a  telephone  company's  action  against  a  city 
for  contribution  for  having  paid  a  judgment 
against  both  secured  by_  a  pedestrian  injured  by 
falling  into  a  depression  around  a  telephone 
pole,  neither  party  was  concluded  by  the  judg- 
ment on  the  question  as  to  whether  the  other 
was  primarily  liable. — Id. 
€=9707  (Tex.Civ.App.)  A  snbseqnent  vendee  or 
lien  bolder  is  not  estopped  or  bound  by  a  fore- 
closure decree  to  which  he  was  not  a  party.— 
Heyes  v.  Kingman  Texas  Implement  Co.,  188 
S.  W.  460. 

(C)  Matters  Coaeladed. 

9=>7I3(1)  (Mo.App.)  Court  of  equity,  which 
took  hold  of  case  involving  testamentary  trust 
to  pass  upon  acts  of  trustees,  had  to  adjudicate 
all  equities  and  rights,  such  as  those  of  bene- 
ficiaries in  property  upon  termination  of  trust, 
and  the  judgment  is  res  judicata  as  to  all  that 
could  have  been  raised  and  settled. — Smith  v. 
Smith,  188  S.  W.  1111. 

9=3742  (Ky.)  A  judgment  finding  that  plaintiff 
was  entitled  to  teach  a  certain  school,  regard- 
loss  of  charges  of  immoral  conduct  is  not  wm- 
dnsire-  as- -against  a  -  snbseqnent  binding 'of  the 


Digitized  by 


Uoogle 


1259 


INDEX-DIGEST 


furtHlaWw  BoinloU* 


superintendent  of  schoola  that  he  was  guilt;  of 
such  conduct,  and  order  suspending  him  there- 
for.—Lasley  V.  Depp,  188  S.  W.  352. 
^=9743(1)  (Mo.App.)  Decree  in  suit  by  testa- 
tor's widow  and  children  against  his  trustees 
held  to  haye  settled  extent  of  each  plaintiff's 
rights  in  testator's  property,  and  that  testator's 
trustees  had  correctly  distributed  income  dur- 
ing existence  of  trust. — Smith  t.  Smith,  188  8. 
W.  nil. 

ZV.  I.IE1V. 
«s>780(l)  (Tez.CiyApp.)  Filing,  recording,  and 
indexing  of  an  abstract  of  judgment,  by  virtue 
of  Bev.  Civ.  St,  art.  5616,  operates  as  a  lien 
on  all  the  judgment  debtor's  realty,  but  only  on 
such  interpst  or  right  as  he  actually  owns. — 
Reyes  v.  Kinsman  Texas  Implement  Co.,  1S8 
S.  W.  450. 

^ssSOl  (Tex.Oiv.App.)  By  filing,  recording,  and 
indexing  an  abstract  ot  judgment,  judi^ment 
creditor  only  acquired  right  to  acquire  the 
rights,  it  any,  of  his  judgment  debtor  in  land 
purchased  by  the  latter  under  executory  con- 
tract of  sale,  which  right  of  the  judgment  cred- 
itor must  be  foreclosed  and  sold  under  a  fore- 
closure judgment  at  public  sale. — Reyes  V.  King- 
man Texas  Implement  Co.,  188  S.  W.  460. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  «s>304;  Evidence,  «=»!(>- 
20. 

JUDICIAL  POWER. 

See  Con0titational  Law,  «=>68,  70. 

JUDICIAL  PROCEEDINGS. 

See  Criminal  Law,  «s»304. 

JUDICIAL  SALES. 

See  Executors  and  Administrators,  4s>347- 
379;   Trusts,  «=»17, 18,  100. 

^ss37  (Ky.)  Contract  between  former  owner 
of  land  and  purchaser  at  judicial  sale  as  to 
price,  not  relied  on  as  basis  of  claim  of  either 
party,  is  not  ground  for  setting  aside  sale,  but 
la  considered  only  on  question  of  fraud. — 
Caulder  v.  Elmore,  188  S.  W.  668. 

That  bidder  at  judicial  sale  would  have  bid 
more,  but  that  he  was  told  he  might  get  into 
a  lawsuit,  in  absence  of  showing  that  it  was 
any  one  connected  with  the  parties  who  so  ad- 
vixed  him,  igr  not  ground  for  vacating  the  aale. 
— M. 

^=>43  (Ky.)  Evidence  of  inadequacy  of  price 
bid  at  a  judicial  sale  held  insufficient  to  re- 
quire vacation  of  the  sale.— Caulder  v.  Elmore, 
188  S.  W.  666. 

Where  property  sold  at  judicial  sale  has  been 
improved,  and  property  purchased  with  pro- 
ceeds baa  deteriorated,  court  should  be  fully 
satisfied  of  fraud  before  ordering  rescission. 
—Id. 

4s»66  (Ky.)  A  purchaser  of  land  at  decretal 
sale  becomes  a  party  so  as  to  authorize  relief 
under  Civ.  Code  Prac.  |  518,  for  fraud  prac- 
ticed by  him  in  obtaining  Judgment.— Caulder 
V.  Elmore,  188  S.  W.  666. 

JURISDICTION. 

See  Appeal  and  Error,  «3>19,  ISfi,  1178; 
Courts;  Criminal  Law,  «=5»97,  1065;  Elec- 
tions, ®=>154 ;  Infants,  e=3l8 ;  Injunction, 
«=»110;  Judgment,  «=s>490',  496;-  Partition, 
«s>39. 

JURY. 

.See  Appeal  and  Error,  9=3922 ;  Criminal  Law, 
.    <8=»854,  1174;   New  Trial,  <^=»42-44;    Trial, 
«=>]  36-143,  304.  312. 


n.  BioHT'TO  rriuAi.  by  tstely, 

«=>  14(13)  (Ho.)  As  regards  right  to  jury  trial, 
a  petition  for  specific  performance  presents  a 
case  in  equity  which  the  answer  cannot  convert 
into  one  at  law.— Sprague  v.  Carroll,  188  8. 
W.  63. 

«=»25(2)  (Mo.)  The  right  to  a  jury  trial  is 
waived  by  trying  the  case  before  the  court  with- 
out demanding  a  jury. — Sprague  v.  Carroll,  188 
S.  W.  63. 

€=325(6)  (Ky.)  In  a  suit  by  a  depositor  against 
a  bank,  in  which  an  accounting  was  sought,  a 
motion  for  an  issue  out  of  chancery,  which  was 
not  made  until  nearly  a  year  after  filing  of  suit, 
or  until  months  after  issues  had  been  made  up 
and  proofs  talcen,  held  not  seasonabbr  made.— 
Riffe  &  Jonea  v.  MeKinney  Deposit  Banlc,  188 
S.  W.  775. 

«=»3I(11)  (Tenn.)  Acts  1915,  c.  126,  penaliz- 
ing offense  of  failure  to  provide  for  wife,  held 
not  unconstitutional  as  denying  right  to  trial 
by  Jury.— State  v.  Latham,  188  S.  W.  684. 

V.   COMPETENCT  OF  JUBiOBS,  CHAI- 
LENOES.  AND   OBJECTIONS. 

«=a95  (Ark.)  Mere  fact  that  jurors  had  served 
in  another  case  would  not  disqualify  them,  un- 
less it  was  shown  that  the  trial  was  on  the  same 
indictment,— UaU  y.  State,  188  S.  W.  801. 
«s>99(l)  (Ky.)  The  fact  that  the  members  of  a 
jury  knew  of  the  verdict  at  a  former  trial  does 
ndt  necessarily  render  them  incompetent.— Bor- 
deriand  Coal  Co.  v.  Kerns,  188  S.  W.  783. 
«=>I03(14)  (Mo.)  Under  Rev.  St.  1009,  i  6220, 
formation  of  an  opinion  from  newspaper  re- 
ports is  not  pound  for  challenge  if  the  juror 
states  be  could  disregard  that  opinion  and  decide 
the  case  solely  from  the  evidence. — State  T.  Her- 
ring, 188  S.  W.  1C9. 

JUSTICES  OF  THE  PEACL 

ZV.  PBOOEDUBB  XH  OIVZI.  OAaSB. 

«=>90  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Civ.  St.  1914,  art.  2326,  permitting  oral  plead- 
ings in  justices'  courts,  pleadings  need  not,  even 
if  written,  be  so  particular  or  full  as  in  other 
courts. — Western  Union  Telegraph  Co.  ▼.  Huff- 
stutler.  188  S.  W.  455. 
9s>90    (Tex.C!iv.App.)   In  justice   court  cases, 

freat  informality  of  pleading  is  permissible.- 
'armers'  &  Citizens'  Sav.  Bank  v.  Smith,  188 
S.  W.  1026. 

«s»9l(2)  (Tex.CMy.App.)  Failure  of  petition  in 
justice's  court  for  loss  of  profit  on  resale  con- 
tract due  to  failure  to  transmit  prepaid  message 
to  allege  the  special  damage  does  not  render  it 
demurrable;  allegations  or  general  damage  be- 
ing sufficient— Western  Union  Telegraph  Ca  v. 
HuSstutler.  188  S.  W.  465. 

V.  BEVIEW  OF  PBOOEEDnraS. 
(A)  Appeal  and  Brror. 

«=»I74(8)  (Mo.App.)  On  appeal  from  Justice 
court  to  circuit  court,  an  amended  statement 
of  the  cause  of  action  adding  to  the  prayer  for 
recovery  about  $85  alleged  Interest  on  the  prin- 
cipal sum  demanded  is  not  a  new  cause  of  ac- 
tion under  Rev.  St.  1909,  f  7587.— F.  W.  Brock- 
man  Commissidn  (^o,  v.  Missouri  Pac.  Ry,  Co., 
188  S.  W.  920. 

«s>l74(22)  (Tex.(Xy.App.)  Where,  in  an  ac- 
tion originating  in  a  Justice  court,  the  plead- 
ings were  oralj '  the  parties  could  orally  re- 
plead in  the  county  conrt,  and  the  pleadings 
need  not  be  as  full  as  if  the  cttae  -  originated 
in  the  county  court— Nacogdoches  ■  Compress 
Co,  V.  Hayter,  188  S.  W.  506. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  «3>102-124. 
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JUSTIFICATION. 

Bee  Libel  and  Slander,  «=3>64,  110. 

JUVENILE  DELINQUENTS. 

Bee  InfanU,  «sol6,  68,  69. 

KISSING. 

See  Aaaault  and  Battery,  9=»48. 

LACHES. 

See  Equity;  Qnieting  Title,  <Ss»29;  Taxation, 
<Ss=>640. 

UNDLORD  AND  TENANT. 

See  Contracts,  «=>75;  Criminal  Law,  4=»761; 
Franda,  Statute  of,  <3=9l29,  140;  Pleading, 
«»247 ;  Trial,  «=s>251. 

n.  XXASES  AMD  AOREXaCEirTa  Dr 

OENEBAXm 

(A)  tUaulmUam  and  TsIMltr* 

^328(1)  (Mo.App.)  Representations  by  the  lea- 
aor  as  to  the  cost  of  heating  the  demised  prent- 
ises,  held  representations  as  to  an  existing  fact, 
the  falsity  of  which  wonld  entitle  the  lesaee  to 
terminate  the  lease.— Phoenix  Land  ft  ImproTe- 
ment  Co.  v.  Baden,  188  S.  W.  924. 
«=a33  (Ark.)  Where  tenant  testified  that  he 
notified  landlord  he  wonld  not  continue  in  poa- 
swsion  unless  rent  was  reduced,  his  statement 
that  he  oontinaed  in  possession,  understanding 
he  was  bound  to  pay  only  the  reduced  sum, 
was  not  contradictory  of,  and  sufficient  to  show 
a  change  of  terms  of,  his  lease  agreement- 
Burton  v.  Gorman,  188  S.  W.  661. 

in.  XiAin}i.ORD'B  TTn<E  Am)  re- 
version. 

(B)   Kntoppel  of  Tenant. 

^=»6t  (Ark.)  A  tenant  cannot  dispute  the -title 
^  bis  landlord  while  he  remains  in  possession 
under  him.— Burton  v.  Gorman.  188  S.  W.  561. 
^=>62(3)  (Tenn.)  In  unlawful  detainer,  where 
defendant  claims  under  one  who  received  pos- 
session from  railroad,  it  being  claimed  that  the 
land  in  controversy  was  a  part  of  the  right 
of  way,  but  defendant  took  a  lease  from  plain- 
tiffs under  representations  that  plaintiffs  had 
title  to  the  land,   evidence  of  the  delivery  of 

goasession    to   the  defendant  by  the   railroad's 
!ssee  held  admissible.— Smith  v.  Zwicker,  188 
S.  W.  596. 

^=>68  (Ark.)  Where  all  the  heirs  joined  in  con- 
veyance to  plaintiff,  who  agreed  to  assume  aU 
estate  debts  thereafter  probated  and  who  then 
leased  to  defendant  at  a  monthly  rental,  which 
diefendant  paid  for  a  time  and  thereafter  re- 
fused to  pay,  plaintiff  could  have  directed  ver- 
dict in  action  for  unlawful  detainer,  and  de- 
fendant could  not  defeat  it  by  showing  pay- 
ment of  rent  to  the  administrator. — Burton  v. 
Gorman,  188  S.  W.  561. 

VH.  PREBUSES.  Aia>  EHJOTMENT 
Ain>  USE  THEREOf. 

(B)   Injnrlea  from  DnnKerona  or  DefeotiTe 
Condition. 

«=»I64^6)  (Mo.)  A  worn  floor  is  not  such  la- 
tent defect  as  charges  a  landlord  with  tort  lia- 
bility for  injury  to  tenant  caused  thereby,  since 
ownership  does  not  create  a  presumption  of 
knowledge  of  the  particular  condition  of  the 
premises.— Kohnle  v.  Paxton,  188  S.  W.  155. 
«s>l69(l)  (Mo.)  The  landlord  cannot  be  held 
Hable  in  tort  for  personal  injuries  received  by 
the  tenant  as  a  result  of  a  defect  In  the  prem- 
isM  arising  from  a  breach  of  covenant  to  re- 
pair.—Kohnle  V.  Paxton,  188  S.  W,  165. 
•s>l69(3)  (Mo.)  In  action  by  tenant  for  injn- 
lies  from  defects  resulting  from  failure  to  re- 
pair, the  petition  moat  allege  landloid'a  agree- 


ment to  keep  in  repair.— Kobnle  t.  Paxton,  188 
S.  W.  166. 

VIXI.  BEHT  Aim  ADVANCES. 
(B)   Aetloaa. 

4ss>222  (Mo.App.)  Though  a  landlord  made  mis- 
representations  to  a  tenant  as  to  the  cost  of 
heating  the  demised  premises,  the  tenant  cannot 
defeat  recovery  of  rent  on  that  ground,  where 
she  did  not  rely  on  the  representations,  but  made 
an  independent  investigation. — Phoenix  Land  & 
Improvement  Co.  v.  Baden,  188  S.  W.  924. 

Defendant,  though  admitted  into  possession  un- 
til the  lease  could  be  satisfactorily  arranged, 
held  not  charged  with  knowledge  of  tiie  falsity  of 
lessor's  representations  as' to  the  cost  of  beating 
the  demised  premises. — Id. 

A  lessee  is  not  bound  to  investigate  the  truth 
of  the  lessor's  representations  as  to  the  cost  of 
heating  premises,  and  lessor  cannot  ecape  the  re- 
sults of  misrepresentation,  though  an  investiga- 
tion would  have  revealed  falsity. — Id. 

Representations  that  cost  oi  heating  demised 
premises  never  exceeded  $50  per  monl£,  are  not 
so  absurd  as  to  charge  a  lessee  with  knowledge 
of  their  falsity,  though  the  cost  was  several  times 
as  great  as  represented ;  lessee  not  being  famil- 
iar with  steam  heating. — Id. 

Where  defendant  vacated  demised  apartment 
sending  lessor  a  note  that  she  had  paid  what  she 
could,  .but  was  giving  up  premises  because  it  was 
impossible  to  make  apartment  pay,  defendant  is 
not  precluded,  in  an  action  for  rent,  from  defend- 
ing on  ground  that  lessor  misrepresented  cost  of 
heating  premises. — Id. 

<e=»233(2)  (Mo.App.)  Whether  plaintiil  made 
misrepresentations  to  the  defendant  lessee  held, 
under  the  evidence,  for  the  jnry.— Phcenix  Land 
&  Improvement  Co.  v.  Baden,  188  a  W.  924. 

IX.  BE-ENTBY  AND  BECOVERT  OF 
POSSESSION  BT  IJUIDLOBD. 

<S=»29I(12)  (Tenn.)  WhUe  in  general  no  title 
papers  can  be  introduced  in  unlawful  detainer 
except  to  show  boundaries,  they  may  be  fur- 
ther introduced  to  show  titie,  where  a  tenant 
has  been  induced  to  attorn  to  a  third  ^arty, 
through  fraud  or  mistake.— Smith  t.  Zwicker, 
188  S.  W.  596. 

LANDS. 

See  Public  Lands. 

URCENY. 

See  Criminal  Law,  «S3759,  814,  878,  1167, 
1169,  1170^ ;  Embezzlement ;  Indictment 
and  InformatioB,  <s3l32;  Boodviiig  Stolen 
Goods. 

L  OFFENSES.  AND   RESPONSIBUilTT 
THEREFOR. 

9s»l  (Tex.Cr.App.)  One  who  receives  propwtj 
knowing  it  to  have  been  stolen  Is  guilty  it  re- 
ceiving stolen  property,  and  not  of  tJieft— Win- 
ters V.  State.  188  S.  W.  982. 
€=»27  (Tex.Cr.App.)  One  who  had  agreement 
with  another  for  such  other  to  steal  property,  the 
first  not  being  present,  and,  when  theft  was  com- 
mitted, he  did  nothing  in  pursuance  of  the  com- 
mon design  or  in  aid  of  the  person  stealing,  he 
was  an  accomplice.— Winters  v.  State,  188  S.  W. 
982. 

n.  PROSEOVTION  AND  PVNZSH- 

MENT. 

(A)  Indlctaaent  and  Inforatatloa. 

€=>28(1)  (Tex.Cr.App.)  An  indictment  alleging 
that  defendant  and  codefendant  did  unlawfully 
take  and  steal  from  and  out  of  the  possession  of, 
and  of  the  propertr  of,  and  without  the  consent 
of,  a  person  named,  property  described,  with  in- 
tent to  deprive  the  owner  thereof,  held  sufficient. 
— Martinec  v.  State,  188  S.  W.  1000. 


Digitized  by 


Uoogle 


1261 


INDEX-DIOEST 


UeoMea 


9s»40(4)  rrez.Gr.App.)  ITpon  an  information  al- 
lejring  theft  of  28  turkeys  of  aggregate  Talne  of 
185,  proof  that  6  turkeys  were  stolen  is  suffi- 
cient to  support  a  verdict  of  guilty  of  theft  of 
property  under  SfiO  in  value. — Booher  v.  Btate, 
188  S.  W.  977, 

«3>40(4)  (Tez.Gr.App.)  On  indictment  for  theft 
of  automobile  on  Ihiesday,  he  cannot  be  convict- 
ed on  proof  that  he  received  car  on  Wednesday 
from  another,  jpursuant  to  agreement  with  some 
other  to  steal  it  and  deliver  it  to  him. — Winters 
T.  State,  188  S.  W.  982. 

(B)  Bvldeaee. 

€=355  (Ark.)  Evidence  heM  to  support  a  con- 
viction for  grand  larceny.— Thomas  v.  State,  188 
S.  W.  805;   MitcheU  v.  Same,  Id. 

LAST  CLEAR  CHANCE. 

See  Railroads,  «s»388;  Street  Railroads,  <3=» 
103. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  «3>1097,  1196;   Courts, 

^  '       lawyers: 

See  Attorney  and  Client. 

lease. 

See  Frauds,  Statute  of,  «=9l29,  140 ;  Landlord 
and  Tenant;   Mines  and  Minerals,  4=>58,  74. 

LEGISLATIVE  POWER.. 

See  Municipal  Corporations,  9=»67. 

LEGISLATURE. 

See  Constitational  Law,  €=970. 

LETTERS. 

See  Contracts,  «=>176. 

LEVY. 

See  Execution,  «3>118;    Higbwaya.  4s»12T. 

LIBEL  AND  SUNDER. 

See  Action,  €=348;  Appeal  and  Error,  €=>1069, 
1067;  Conspiracy,  €=>22 ;  Master  and  Serv- 
ant, «=3>302. 

L  WORDS   Aim  ACTS   ACTIONABI.E, 

Aim  ]:xabii.itt*thebx;fob. 

€=>6(1)  (Iowa)  That  a  charge  is  made  ob- 
liquely and  by  inference,  instead  at  directly, 
renders  it  none  the  less  defamatory. — ^McGUn- 
tock  V.  McClnre,  188  S.  W.  867. 
€=98(2)  (Ky.)  Where  a  superior  servant  of  a 
track  laborer  who  was  injured  cursed  him  and 
told  him  that  he  wanted  to  be  hurt,  when  the 
laborer  refused  to  sign  a  release  for  injuries, 
such  fact  does  not  constitute  slander.— Louis- 
ville ft  N.  R.  Co.  v.  Simpson,  188  S.  W.  297. 
€=96(4)  (Ky.)  Charge  imputing  hereditary 
predisposition  to  insanity,  and  that  plaintiff 
has  done  things  Indicating  impending  insanity, 
is  defamatory  and  libelous  per  se,  from  which 
malice  is  ordinarily  inferraole.- McCUntock  v. 
McClure,  188  S.  W.  867. 

II.  PRivn.Eoxa>   coBonnricATiONS, 

AND   MAUOE   THEBEHT. 

€=b45(2)  (Ky.)  Fact  that  communication  from 
agent  to  principals  is  qnalifiedly  privileged  does 
not  change  actionable  quality  of  words  pub- 
lished, but  merely  relieves  from  presumption  of 
malice.— McClintock  v.  McClure,  188  S.  W.  867. 
Agent  of  bonding  company  making  to  state 
agents  charge  of  predisposition  to  insanity  on 
part  of  party  on  whose  bonds  the  company  was 
surety,  held  not  liable  for  Kbel  if  acting  without 


malice  on  information  believed  to  be  reliable, 
and  in  the  company's  interest. — Id. 
€=>5t  (4)  (Ky.)  If  defendant,  actaated  by  mal- 
ice to  express  a  doubt  as  to  plaintiff's  mental 
condition  and  to  bring  about  cancellation  of 
plaintiff's  bonds  in  which  a  bonding  company, 
defendant's  principal,  was  surety,  wrote  the 
company  that  plaintiff's  mother  lost  her  mind, 
and  that  his  judgment  was  that  they  had  just 
as  well  drop  the  bond,  etc.,  defendant  was  lia- 
ble to  plaintiff.— McClintock  v.  McClure,  188 
S.  W.  867. 

m.  JUSTIFIOATIOI*  AKD  MI'nOA- 
TION. 

<&=>54  (Ky.)  Troth  of  the  statements  made  is  a 
defense  to  an  action  tor  libel.— McClintock  v. 
McClure.  188  S.  W.  867. 

XV.  ACTIONS. 
(CO  BTldenee. 

^=>I0I(4)  (Sy.)  A  communication  ordinarily 
libelous  per  se  is  relieved  from  the  presump- 
tion of  malice  when  written  by  an  agent  to  his 
principals  in  relation  to  their  business,  being 
gualifiedl^  privileged,  burden  of  proof  being 
on  plaintiff,  in  en  action  against  the  agent,  to 
show  that  it  was  written  and  published  with 
malice.— McClintock  v.  McClure,  188  S.  W.  887. 
€=»II0(1)  (Ky.)  In  action  for  libel  by  im- 
puting to  plaintiff  a  hereditary  predisposition  to 
insanity  and  writing  of  plaintiff's  mother  that 
she  had  lost  her  mind,  where  the  defense  was 
that  the  statements  were  trae,  evidence  on  both 
sides  of  question  whether  the  mother  was  sane 
or  insane  was  admissible. — McClintock  v.  Mc- 
Clure, 188  S.  W.  867. 

(D)  Daai«ve>. 

€=9 1 13  (Ky.)  In  action  for  libel  in  having 
written  a  letter  charging  plaintiff  with  an  hered- 
itary predisposition  to  insanity,  etc.,  measure  of 
damages  are  those  resulting  from  publication 
of  letter,  rather  than  from  mental  suffering 
resulting  to  plaintiff  from  cancellation  of  sure- 
ty bonds  on  him.— McClintock  v.  McClure,  188 
S.  W.  867. 

In  action  for  libel,  plaintiff  was  entitled  to 
such  snm,  as  compensatory  damages,  as  would 
compensate  him  for  any  injury  to  his  occupa- 
tion or  business,  reputation  and  character,  by 
reason  of  the  libel,  and  the  consequent  cancel- 
latioD  of  plaintlff'B  bonds  as  cashier  of  a  bank, 
etc.,  and  for  humiliation  and  mental  distress. 
-Id. 

€=9l20(l)  (Ky.)  In  action  for  libel  based  on 
letter  qnalifiedly  privileged.  Jury,  in  discre- 
tion, may  award  punitive  damages,  in  addition 
to  compensatory  damages,  not  to  exceed  amount 
claimed  in  petition.— McClintock  v.  McClure, 
188  S.  W.  867, 

LICENSES. 

See  Constitutional  Law,  €=>287;  Highways, 
€s>176,  184;  Indictment  and  Information, 
€=»110;  Negligence,  €=s>32;  Railroads,  €=» 
281 ;   Schools  and  School  Districts,  €=»i32. 

X.  rOB    OCCUPATIONS    AND    PBIVI. 
X.EOBS. 

€=s>6(2)  (Tenn.)  Acts  1015,  c.  101,  imposing 
pcivUege  taxes,  held  not  to  authorize  the  city 
of  Knoxville  to  impose  a  privilege  tax  on  the 
storing  of  the  products  of  defendant  oil  corpora- 
tion and  its  other  business  done  without  the 
city  limits.— Gulf  Refining  (3o.  v.  City  of  Knox- 
ville, 188  S.  W,  798. 

€=»6(6)  (Mo.)  An  ordinance  exacting  license 
fees  from  canvassers  is  within  Rev.  St.  19(^,  | 
9399,  authorising  licensing  of  merchants,  ped- 
dlers, and  all  business  •  •  •  whatever,  for 
"canvasser"  is  sufiSciently  ejosdem  generis  with 
"merchants"  and  "peddlers'*  to  sustain  the  or- 
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finance,  especially  where  enacted  under  the  po- 
lice power.— City  of  El  Dorado  Springs  v.  High- 
eU,  188  S.  W.  68. 

«=»7(3)  (Tenn.)  Pub.  Acts  1915,  c.  101,  I  4, 
imposing  a  privilege  tax  on  ahoe-shininK  parlors 
and  excepting  barber  shops,  is  valid. — ^Barlin  V. 
Knox  County,  188  S.  W.  795. 
«=>42(3)  (Tenn.)  Indictment,  under  Acts  1916, 
c.  8,  g§  1,  8,  for  unlawfully  operating  motor- 
cycle not  properly  registered  with  secretary  of 
state,  held  sufficient.— State  v.  Seinknecht,  188 
S.  W.  534. 

LIENS. 

See  Attorney  and  Client;    Executors  and  Ad- 
ministrators,    €=3402;      Innkeepers,    ^s>13; 
Judgment,  €=780,   801;    Mechanics'   Liens; 
■  Pledges',  Railroads,  «=»159;  Vendor  and  Pur- 
chaser, «=»254-299. 

€=>I2  (Tenn.)  The  Hen  on  an  automobile  giv- 
en by  Laws  1905,  c.  173,  $  5,  to  a  person  in- 
jured thereby  in  collision,  is  inferior  to  ft  con- 
ditional vendor's  rights  therein  'fixed  before  the 
collision  in  view  of  Const,  art  1,  i  12. — Parker- 
Harris  Co.  V.  Tate,  188  S.  W.  54. 

A  lien  created  by  statute  does  not  take 
precedence  of  a  prior  contractual  lien,  unless 
such  is  the  clear  intention  of  the  statute. — Id. 

In  the  absence  of  express  statute  to  the  con- 
trsry,  liens  take  precedence  in  the  order  of 
time. — Id. 

e=>22  (Ey.)  As  a  general  rule,  where  a  lien 
on  real  estate  is  attempted  to  be  enforced,  the 
tenants  in  possession,  who  own  particular  es- 
tates and  all  who  own  vested  remainders  or 
interests,  must  be  made  parties  if  a  sale  of  the 
property  carries  the  fee-simple  titie. — ^Davie's 
Ex'r  ▼.  City  of  LouisvUle,  188  S.  W.  911. 

LIFE  ESTATES. 

See  Curtesy;  Wills,  «=>614,  619. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  'Adverse  Possession,  €s>45;    Divorce,  ^» 
68;  Equity ;   Insurance,  ^=3812. 

Z.  STATUTES   OF  I.I1XITATXON. 

(B>  Unltstioaa    Aopltoalile  to  Partlovlsr 
Aotlona. 

«=>34(1)  (Ky.)  Under  Ky.  St  g  2516,  action  by 
state  hospital  for  insane,  to  recover  insane  wife's 
board  from  her  husband,  must,  in  view  of  sec- 
tion 267,  establishing  the  right  of  action,  be  in- 
stituted within  five  years  after  he  acquires  suf- 
ficient estate. — Central  State  Hospital  v.  Foley, 
188  S.  W.  752. 

®=>37(1)  (Ky.)  Under  Ky.  St  »  2616-2519,  a 
wife  whose  husband,  under  duress,  had  paid 
over  her  -money  in  settlement  of  an  alleged 
claim  against  bim  bad  five  years  after  her  dis- 
covery of  such  duress,  and  not  later  than  ten 
years  succeeding  the  payment  vrithin  which  to 
sue  to  recover  the  money.— Jett  v.  Jett,  188  S. 
W.  669. 

n.    OOBCPTTTATIOir    OF   PERIOD   OP 
I.IMXTATION. 

(A)  Aeernal    of   Ktslit    of    AottoB    or    De- 
fense. 

«s»50(2)  (Tex.Civ.App.)  Though  a  contract 
to  pay  $30  per  month  for  care  of  one  since 
deceased  were  proved,  limitations  of  two  years 
would  begin  to  run  as  against  the  amount  due 
each  month  at  the  end  of  the  month,  and  the 
cause  of  action  was  not  delayed  until  the  death 
of  deceased.— Lftns  v.  Bristow,  188  8.  W.  970. 
€=»55(6)  (Ky!)  tVhen  a  city's  sewerage  con- 
nection With  a  stream  was  a  continuing  nui- 
sance, though  the  damage  from  such  method  of 
use  was  tempoi-ary  ^d  avoidable,  the  statute  of 


limitations  did' not  mn,  except  for  damage*  ««■- 
tained  five  years  before  the  commencemeot  of 
the  action.— City  of  Princeton  v.  Pool.  188  S. 
W.  758. 

<8=»56(7)  (Mo.)  Recovery  of  continuing  or  re- 
curring damages  from  an  illegal  dam  is  limited 
to  those  occurring  within  five  yean  prior  to 
institution  of  suit. — Scheurich  t.  Ebipire  Dist 
Electric  Co.,  188  S.  W.  114. 

(C)  Personal   Dlrabtlttlee  and   Prlvllescfl. 

*=>72(3)  (Ark.)  Limitation  of  action  to  re- 
cover land  as  against  an  administrator's  sale, 
void  because  it  was  decedent's  homestead  and 
his  children  were  minors,  does  not  commence 
to  run  till  the  youngest  child  is  of  age. — Knl- 
breth  v.  Drew  County  Timber  Co.,  188  S.  W. 
810. 

Under  Elrby'g  Dig.  {  657,  decree  of  confirma- 
tion of  title  may  be  set  aside  only  as  to  those 
stUl  under  disability  or  whose  disability  was 
removed  vrithin  three  years  before  suit  for  the 
relief  from  the  decree. — Id. 
<8=>73(1)  (Ark.)  Where  plaintiff  was  a  married 
woman  until  within  three  years  of  the  begin- 
ning of  her  suit,  for  partition,  adverse  occu- 
pancy set  up  by  defendant  could  not  have  run 
against  her.— Maupin  t.  Gains,  188  a  W.  552. 

(V)  Ivnorance,  Mistake,  Trust,  Frand,  and 
Coneealaient  of  Caase  of  Action. 

<8s=>97  (Ky.)  Under  Ky.  St.  H  2515-2519,  wife 
whose  hiisband,  under  duress  had  paid  over  her 
money  in  settlement  of  an  alleged  claim  against 
him,  had  five  years  after  her  discovery  of  such 
duress,  and  not  later  tiian  ten  years  succeeding 
the  payment,  within  which  to  sue  to'  recover 
the  money.— Jett  v.  Jett  188  S.  W.  669. 

(H)  Coauneiteement  of  Aetion  or  Othor 
Prooeedlny. 

^9  f  27(4)  (Tex.Civ.App.)  Where  a  petition  al- 
leged that  defendant  railway  agreed  to  install 
a  croaaing  on  plaiintilTa  farm  three  miles  east 
of  Melvin  on  Brady  creek,  containing  171  acres 
in  school  section  2,  en  amended  petition,  cor- 
rectly changing  the  latter  part  of  the  descrip- 
tion to  160  acres  out  of  I.  R.  R.  Survey  No.  1, 
continues  the  original  cause  of  action  so  far 
as  the  limitation  statute  is  concerned.— Malm- 
strom  V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  188  a  W. 
463. 

TTT.   ACKNO^XnLEDGMEITT.   mSW 

PBOMISE,  AND   PART 

PA7IIEITT. 

€=>t60  (MoApp.)  While  proof  of  the  indorse- 
ment of  a  credit  on  a  note  is  not  sufficient  to 
toll  the  nmidng  of  limitations,  proof  that  a 
credit  was  indorsed  on  a  note  upon  payment 
made  by  the  maker  and  with  his  consent  will 
toll  the  running  of  limitations. — Wright  v.  Way- 
land,  188  S.  W.  928. 

Where  the  maker  of  several  notes  made  a 
payment  to  the  holder,  the  holder  may  in  the 
absence  of  any  direction  indorse  credits  on  all 
of  the  notes,  thus  tolling  the  mnning  of  limi- 
tations on  all. — ^Id. 

€=>I64  (Ark.)  If  the  statute  of  limitations  ap- 
plicable to  mortgage  foreclosures  applies  to  a 
suit  to  enforce  the  right  to  be  subrogated  to 
a  mortgage,  such  a  suit  will  not  be  barred 
where  the  debt  has  been  kept  alive  by  a  new 
note  executed  by  the  debtor.— Roark  v.  Mat- 
tiiewa;  188  S.  W.  841. 

LIMITATION  OF  INDEBTEDNESS. 

See  Counties,  €s>150;  Municipal  Corporations, 
«3>864. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  «=b158,  218,  228. 

LIQUOR  SELLING. 

See  Intoxicating   Liqnoia.  .:  .-    ■',   •>•«■•.••••" 
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LIVERT  STABLE  AND  GARAGE 
KEEPERS. 

Bee  Municipal  Corporations,  ^s>716. 

e=>6  (Tez.Civ.App.)  Livery  stable  keepers  were 
under  duty  to  use  ordinary  care  as  to  boarded 
horse  while  in  their  custody  and  to  render  prop- 
er medical  aid  after  it  was  injured. — Attaway  ▼. 
Schmidt  &  Madigan  Grocery  Ck>.,  188  S.  W. 
1010. 

In  action  for  value  of  horse  placed  in  livery 
stable  to  board,  charge,  submitting  to  jury  ques- 
tion whether  it  was  negligence  for  stable  keep- 
ers to  fail  to  employ  veterinary  to  treat  a 
wound  received  by  the  horse,  and  to  treat  it 
^emselves,  was  proper.— 'Id. 

In  an  action  against  livery  stable  keepers  for 
value  of  horse,  owner  was  properly  permitted 
to.  testify  that  "defendant  told  him  that  in  bis 
(defendant's)  opinion  it  was  not  necessary  to 
nave  a  veterinary  surgeon  to  treat  the  horse 
for  the  injury."— Id. 

LOAN  ASSOCIATIONS. 

See  Bunding  and  Loan  Associatioas. 

LOCAL  OPTION. 

See  Intoxicating    liaaora,  «=>37,  148. 

LOGS  AND  LOGGING. 

See  Injunction,  «=962. 

«=33(7)  (Ky.)  Under  a  contract  for  the  sale  ot 
standing  timber  not  contemplating  its  immedi- 
ate severance,  it  remained  a  part  of  the  realty, 
though,  if  its  immediate  severance  had  been 
contemplated,  it  would  pass  as  a  sale  of  per- 
sonalty.—Farmers'  Bank  of  Hardinsbtui;  T. 
Bichardson,  188  S.  W.  406. 
«=s>8(5)  (Ky.)  Evidence  held  to  sustain  finding 
as  to  amount  of  timber  «ut  by  defendant,  which 
plaintiff  by  contract  had  the  right  to  cut;  his 
profit  being  thereby  reduced.— Pond  Creek  Coal 
Co.  V.  PhflUps,  188  S.  W.  636. 

Plaintiffs  figures,  baaed  on  statements  show- 
ing receipt  and  disbursement,  held  to  sustain 
finding  as  to  profit  per  1,000  feet  be  could  have 
made  if  not  prevented  by  defendant  from  per- 
forming logging  contract;  such  evidence  being 
entitled  to  more  weight  than  opinions  of  wit- 
nesses as  to  profits. — Id. 

Evidence  held  to  sustain  finding  as  to  cost 
of  removal  of  obstructions  from  logways,  placed 
therein  by  defendant,  which  interfered  vrith 
plaintiff's  performance  of  logging  contract  with 
defendant. — Id. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Master  and  Servant,  «s»21ft, 

MALICE 

See  Libel  and  Slander,  «=>51. 

MALICIOUS  TRESPASS. 

See  Trespass,  «=»76. 

MANDAMUS. 

I.  NATTJBE  Ajro  GROITlfDS  XX  GElf- 
TAAL. 

$=>3(6)  (Tenn.)  A  claim  against  a  county  by 
state's  witness  for  costs,  on  the  theory  that  t)ie 
county  had  collected  the  same,  could  not  be 
presented  by  bill  for  mandamus  to  compel  the 
county  judge  to  issue  a  waxrant,  but  only  by 
suit  aefain'st  the  county  for  money  had  and  re- 
ceived.—State  V.  Cummings,  188  S.  W.  618. 


4=3 10  (Ky.)  Mandamus  will  not  be  granted  un- 
less a  clear  legal  right  has  been  shown. — Board 
of  Education  of  Newport  v.  City  of  Newport, 
188  S.  W.  360, 

n.  StTBJEOTS   AITD   PUBPfMES  OF 
XEllEP. 

■     (A)  Aeta  mad  FroeeedliiBs   of  Courts, 
Jadares>  and  JvdlcliU  OlBeera. 

4s>57(l)  (TexCiT.App.)  A  judge  of  an  inferior 
court  should  not  be  compelled  to  prepare  a  state- 
ment of  facts,  unless  it  appears  that  it  was  the 
duty  of  such  judge  to  prepare  the  statement. — 
Dobie  v.  Scott,  188  S.  W.  286. 

m.  JUBISDXOTION,  PRO0EEDIHO8, 
Ain>  BELIEF 

®=>I54(4)  (Tez.Civ.App.)  Transfer  of  stock  on 
tlie  books  of  a  corporation  cannot  be  compelled 
by  mandamils  if  the  petition  fails  to  allege  an 
official  or .  legal  duty  to  make  the  transfer. — 
Milner  v.  Brewer-Monagban  Mercantile  Co., 
188  S.  W.  49. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  1180,  1168,  providing  for  transfer  of  stock 
according  to  the  by-laws,  a  petition  to  compel 
transfer  of  stock  on  the  books  by  mandamus  is 
insufficient  if  it  fails  to  show  what  the  by-laws 
provide  as  to  transfers.— Id, 
$s>l63  (Mo.)  Where  re^ondent  in  mandamus 
proceedings  waives  the  issuance  of  formal  al- 
ternative writ  and  demurs,  the  practice  is  to 
permit  the  petition  to  stand  as  and  f»r  the  alr 
temative  writ.r-State  ex  reL  Pike  County  v. 
Gordon,  188  S.  W.  88. 

«s>l87(4)  (Tez.Civ.App.)  Failure  of  the  peti- 
tion to  allege  a  cause  of  action  for  mandamus 
is  fundamental  error,  and  most  be  noticed  by 
the  appellate  court — Milner  v.  Brewer-jtfon- 
aghau  Mercantile  Co.,  188  S.  W.  40. 

MANDATORY  INJUNCTION. 

See  Injunction,  4=>80,  110. 

MANSLAUGHTER. 

See  Homicide. 

MANUFACTURES. 

See  Contracts,  «s>201. 

MAPS. 

See  Criminal  Law,  ^=>444. 

MARRIAGE. 

See   Divorce;    Homestead,   «s»14T;    Hasband 
and  Wife,  9=>224. 

€=350(1)  (Tez.Cr.App.)  Evidence  held  to  show 
that  a  person  introduced  as  a  witness  was  not 
the  wife  of  accused.— Johnson  v.  State,  1S8  S. 
W  995 

MARRIED  WOMEN. 

See  Hasband  and  Wife. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

See  Action,  «s»60. 

4=»  I  (Mo.App.)  Collateral  of.  a  debtor  deposited 
with  his  creditor,  being  subject  to  sale  or  e.xecu- 
tion  for  the  debt  of  another  creditor  under 
Rer.  St.  1909,  §{  2201,  2202,  such  other  creditor 
cannot  have  a  remedy  under  the  doctrine  of 
marshalin!;  assets.— United  Eilevator  ft  Grain 
Co.  V.  Collier,  188  S.  W.  1127.  .  -,   . 

9=>6  (Mo.App.)  A  creditor  cannot  compel  anoth- 
er creditor  of  the  same  debtor  to  exhaust  his 
remedies  against  sureties  and  indorsers  before. 
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exbauatlng  the  collateral  deixwited  with  him.— 
United  Elevator  &  Grain  Co.  ▼.  Collier,  188  S. 
W.  1127. 

MASTER  AND  SERVANT. 

8e«  Appeal  and  Error,  «s>882,  1050,  1062, 
1006 ;  Assignments,  ^s»10;  Commerce,  •=> 
27;  Damages,  «s»185;  Evidence,  ^3>12S; 
Negligence,  «=»97,  101;  Release,  «=>13,  17, 
20;  Trial,  «=>252,  260,  8S0,  351. 

n.  8ERVI0ES    Ain>    OOMFEITSATION. 
(B)  'Wasea  aaA  Otber  Reataneratioa. 

«=969  (Ky.)  It  is  a  violation  of  Const.  I  244, 
and  Ky.  St  H  1360,  27S8r,  for  a  coal  cor- 
poration to  refuse  to  redeem  in  cash,  when 
wages  are  due,  coupons  issued  to  its  employes 
before  the  wages  become  due.— Pond  Creek 
Coal  Co.  T.  Riley  Lester  ft  Bros..  188  S.  W. 
907. 

€s>88  (Ark.)  A  discharged  railroad  employ^ 
is  entitled  to  the  statutory  penalty  given  by 
KJrbr's  Dig.  f  6649.  as  amended  by  Act  April 
24,  1905  (Acts  1905,  p.  537).  only  when  he 
makes  demand  for  payment  which  is  refused. 
Largent  v.  Arkansas,  Northwestern  R.  Co.,  188 
S.  W.  836. 

In  an  action  by  a  railroad  employ^  for  his 
wages  and  the  statutory  penalty,  it  is  a  proper 
qncstion  for  the  jury  whether  there  was  a  de- 
mand and  refusal  to  pay. — Id. 

In  an  action  for  the  wages  of  a  railroad  em- 
ploy£,  evidence  held  sufficient  to  warrant  the 
jury  in  findin|;  that  the  employ^  had  made  no 
demand  for  his  wages. — ^Id. 

in.  ICASTXR'S  XiIABIUTT  FOB  TS- 

JVBIES   TO   SEBVAHT. 

(A)  Katore  aad  Bzteat  la  Qeaeral. 

*=9«9(1)  (Ky.)  Plaintiff's  intestate,  employed 
as  a  repairman  on  the  "heavy  side"  of  defend- 
ant's railroad  yard,  and  killed  on  the  "light 
side"  while  in  search  of  supplies,  held  in  the 
course  of  his  employment.— Norfolk  &  W.  Ry. 
Co.  V.  Short's  Adm'r,  188  S.  W.  786. 
^=>96(1)  (Ky.)  As  the  negligence  charged  to  a 
railroad  must  be  the  proximate  cause  of  the  in- 
jury, defective  stirrups  on  the  sides  of  a  car 
which  plaintiff  made  no  effort  to  use  were  not 
the  proximate  cause  of  bis  injury  and  could  not 
be  alleged  as  negligence.— Young  v.  Norfolk  ft 
W.  Ry.  Co.,  188  S.  W.  621. 

(B)  Toolst     Maehlaarr>     Appliaaeea,     aad 
PIneea  tor  IVoric. 

«=>I0(,  102(8)  (Tex.CivApp.)  It  is  the  rule 
in  Texas,  as  held  by  the  Supreme  Court  of  the 
United  States,  that  a  master  must  use  ordinary 
care  to  furnish  his  servant  safe  tools  and  in- 
stmmentalltites  with  which  to  do  bis  work. — 
Panhandle  &  S.  F.  Ry.  Co.  v.  FitU,  188  S.  W. 
628. 

4=3 1 10  (Tex.Civ.App.)  A  railroad  owed  its 
lineman,  riding  in  its  engine  to  inspect  its  tele- 
graph wires,  the  duty  to  use  ordinary  care  to 
furnish  a  safe  place  to  work.— Detro  t.  Gulf, 
O.  &  S.  F.  R.  Cfc.,  188  S.  W.  517. 
«ss||2(l)  (Ky.)  A  railroad  is  not  liable  for 
death  of  its  engineer  due  to  ice  on  right  of 
way  where  he  stopped  to  repair  the  engine, 
on  the  theory  of  failure  to  provide  a  safe  place 
to  work,  since  he  and  not  the  railroad  chose 
the  place  for  work. — Judd's  Adm'x  ▼.  Southern 
Ry.  Ca,  188  S.  W.  880. 

4s»ll9  (Ky.)  Telephone  company  held  liable 
for  injuries  received  by  its  lineman  when  a 
pole  which  he  had  ascended  fell  because  of  faav- 
vag  been  set  into  the  ground  only  18  inches. — 
Camp  Ground  Telephone  Co.  t.  Gregory,  188 
S.  W.  766. 

«s>l24(8)  (Tex.Civ.App.)  A  simple  tool,  like 
a  hammer  or  nails,  does  not  impose  upon  the 
master  the  duty  of  inspection.— Panhandle  ft  S. 
F.  Ry.  Co.  V.  Fitts,  188  S.  W.  628. 


(C)  Methods  of  lirepfc.  Bales,  aad  Or<era. 

4=3 1 37(4)  (Ky.)  As  to  an  empIoy6  who  looked 
after  switch  lights  in  a  yard  and  made  repaire 
on  the  yard  tracks,  railroad  in  not  having  some 
one  on  front  of  caboose  which  was  being  pushed 
by  an  engine  to  warn  employes  of  its  presence 
was  guilty  of  negligence. — Lexington  &  E.  Ry. 
Go.  T.  Smith's  AdmV  188  S.  W.  1091. 

Railroad  was  required  to  exercise  reasonable 
care  to  protect  from  injury  one  employed  to 
look  after  switch  lights  in  yard  and  to  make  re- 
pairs on  yard  tracks.— Id. 

Where  a  switchyard  was  used  by  so  many  em- 

gloyCs  that  railroad  in  exercise  of  ordinary  care 
1  movement  of  its  engines  should  have  antici- 
pated their  presence  on  tracks,  it  was  bound 
to  exercise  reasonable  care  to  protect  them  from 
injury.— Id. 

(D)   'Warala*  aad  laatraetta*  Berraat. 

«E=»  150(3)  (Ky.)  Where  plaintUTs  intestate, 
employed  as  a  repairman  in  defendant's  rail- 
road yards,  was  killed  while  walking  between 
two  standing  cars,  failure  of  defendaat  to  give 
some  warning  or  notice  of  approach  of  a  cut  of 
cars  which  caused  the  accident  held  actionaGla 
negligence.— Norfolk  &  W.  By.  Co.  y.  Short's 
Adm'r,  188  S.  W.  786. 

^=>I50(6)  (Ky.)  Where  the  bridge  crew  fore- 
man was  temporarily  supplanted  by  tiie  section 
foreman,  under  whose  orders  work£aen  sawed  a 
stringer  nearly  through,  and  the  bridge  fore- 
man, returning,  stepped  on  the  stringer  and  was 
injured,  the  employer  was  under  the  duty  to 
warn  him  of  the  change,  increasing  peril.— Illi- 
nois Cent.  B.  Co.  v.  Williams'  Adm'r,  188  S.  W. 
634. 

When  the  master  In  any  kind  of  yrotk  create* 
by  his  orders  an  unexpected  danger,  the  exist- 
ence of  which  is  unknown  to  some  of  the  ser^ 
ants  engaged  In  the  work,  he  is  nnder  a  duty  to 
give  warning  to  such  servants  as  are  likdy  to 
be  exposed  to  the  danger. — Id. 

(B)  Vellevr  Serraats. 

«s>  180(1)  (Tex.Civ.App.)  Under  federal  Em- 
ployers' liability  Act,  rule  of  fellow  servant 
does  not  preclude  recovery.— Panhandle  ft  S. 
F.  Ry.  Co.  V.  Fitts,  188  S.  W.  528. 
«=»I90(1)  (Ky.)  An  employer  is  not  liable  for 
the  acts  of  a  superior  servant  in  cursing  or 
verbally  abusing  an  inferior  servant,  where  the 
abuse  does  not  amount  to  an  assault — Louis- 
ville ft  N.  R.  Co.  T.  Simpson,  188  S.  W.  297. 

(V)  Risks  AssnaieA  bT  Servaat. 

C=>203(1)  (Ky.)  The  defense  of  assumption  of 
risk  is  available  in  Kentucky. — Toung  v.  Nor- 
folk &  W.  Ry.  Co.,  188  S.  W.  621. 
«=>204(1)  (Ky.)  Under  federal  Emplovers'  Lia- 
bility Act,  I  4,  eliminating  defense  of  assump- 
tion of  risk  in  certain  cases  where  an  employ^ 
was  injured  in  attempting  to  board  a  car  in  mo- 
tion, the  defense  of  assumption  ot  risk  is  avail- 
able as  a  complete  bar.— Young  t.  Norfolk  ft  W. 
Ry.  Co.,  188  S.  W.  621. 

«=>204(1)  (Tex.Cly.App.)  Under  federal  Em- 
ployers' Liability  Act  t  4,  in  action  against 
railroad  by  its  employ^  for  injuries  in  inter- 
state commerce,  doctrine  of  assumed  risk  ap- 
plies, and  has  same  effect  as  at  common  law; 
1.  e.,  employ^  does  not  assume  negligence  of 
the  master  unless  he  knew  of  it  or  must  luve 
known  of  it— Panhandle  ft  8.  F.  Ry.  Co.  y. 
Fitts,  188  S.  W.  52a 

<S=>208(1)  (Ky.)  Where  the  bridge  crew  fore- 
man was  temporarily  supplanted  by  the  section 
foreman,  under  whose  orders  brioge  workmen 
sawed  a  stringer  nearly  through,  and  the  bridge 
foreman,  returning,  stepped  on  the  stringer  and 
was  injured,  he  did  not  assume  the  risk  of  the 
increased  peril.— Illinois  Cent  R.  Co.  ▼.  Wil- 
liams' Adm'r,  188  S.  W.  634. 
9=»2I7(13)  (Ky.)  A  foreman  assumes  the  risk 
'  of  conditicMU  he  directa  to  be  broasfat  about,  or 
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that  he  know*  or  wlQ  be  presumed  to  know  may 
be  brought  about,  and  also  of  natural  and  inher- 
ent delects  or  dangers  wlAch  may  arise. — Illi- 
uoia  Cent  B.  Co.  t.  Williams'  Adm'r,  188  S. 
W,  634. 

<S=>2I7(20)  (Ky.)  Where  plaintiff  attempted  to 
board  a  moving  car  by  means  of  a  defective 
handhold,  the  condition  of  which  he  knew  or 
could  have  known  by  the  exercise  of  the  sligfat- 
est  care,  he  assumed  the  risk. — Yonng  v.  Norfolk 
&  W.  Ry.  Co.,  188  S.  W.  621. 
®=»2IB(1)  (Ark.)  In  servant's  action  for  injury, 
held,  that  he  could  not  be  heard  to  say  that  he 
was  not  experienced  with  the  place  and  machin- 
ery, and  (Ud  not  appreciate  the  danger. — United 
States  Cooperage  &  Haudle  Co.  v.  WiUiams,  188 
S.  W.  549. 

®=92I8(4)  (Ark.)_  Bole  that  a  servant  assumes 
all  the  obvious  liaka  of  his  work  does  not  apply 
to  a  servant  immature,  ignorant,  and  inexperi- 
enced.— United  States  Cooperage  &  Handle  Co. 
V.  Williams,  188  S.  W.  549. 
4s>2l9(10)  (Ark.)  A  servant  assumes  all  the 
obvious  risks  of  injury  in  the  work  in  which  he 
is  employed  and  assumed  obvious  danger  of  con- 
tact with  revolving  pulley  and  shaft,— United 
States  Cooperage  &  Handk  Co.  v.  Williams,  18S 
S.  W.  649. 

«s»222(l)  (Tex.Civ.Ai«>.)  The  master  moat  fur- 
nish  a  reasonably  sate  place  for  his  servant 
to  work,  and  a  telephone  lineman  was  not  re- 
quired to  inspect  a  pole  to  ascertain  whether  it 
would  be  dangerous  to  climb  it  before  obeying 
the  commands  of  his  superior.— Qulf  States 
Telephone  Co.  v.  Evetts,  188  S.  W.  289. 
^»222(2)  (Ark.)  One  performing  work  unwill- 
ingly under  orders  from  his  superior  and  who 
appreciates  the.  danger  will  in  law  be  treated  as 
Iwving  elected  to  bear  the  risk,  and  cannot  hold 
the  employer  liable  if  injury  results.— United 
States  Cooperage  &  Handle  Co.'  v.  Williams,  18S 
8.  W.  549. 

4^226(1)  (Ky.)  The  doctrine  of  assumption  of 
risk  by  bridge  workers  does  not  apply  to  new 
risks  or  dangers  created  by  or  under  direction 
of  the  master.— Illinois  Cent  B.  Co.  v.  Wil- 
liams' Adm'r,  188  S.  W.  634.    . 

(O)   Coiitri1initar7  Negri  larence  of  Servant. 

«S3228(2)  (Ky.)  Under  the  federal  Employers' 
Liability  Act,  the  contributory  negligence  of 
decedent  in  going  between  two  cars  without 
first  satisfying  himself  that  it  was  safe  will  not 
relieve  defendant  railroad  from  liabili^  if  it 
was  guilty  of  negligence.— Norfolk  ft  W.  By. 
Co.  V.  Short's  Adm'r,  188  S.  W.  786. 
«S3235(4)  (Tex.Civ.App.)  The  servant  has  a 
right  to  presume  that  a  furnace  in  which  he 
was  put  to  work  is  reasonably  safe. — Consol- 
idated Kansas  City  Smelting  &  Befining  Co.  v. 
Dill,  188  S.  W.  439. 

«=3235(6)  (Tex.Ciy~App.)  A  railroad  owed 
its  lineman,  riding  in  its  engine  to  inspect  its 
telegraph  wires,  the  duty  to  use  ordinary  care 
to  nirnish  a  safe  place  to  work,  and  the  line- 
man had  the  right  to  believe  the  road  had  per- 
formed its  duty.— Detro  v.  Gulf,  C.  &  S.  F.  B. 
Co.,  188  S.  W.  517. 

«s>235(8)  (Ark.)  Under  the  federal  Employers' 
liiabili^  Act  and  under  the  rules  of  defendant 
railroad  requiring  locomotives  to  be  in  good  re- 
pair before  leaving  the  engine  jjouse  for  road 
service,  held  an  engine  fireman  was  under  no 
duty  to  make  an  inspection  to  discover  the  de- 
fective condition  of  an  engine  bSore  taking  It 
out  of  house.— St.  Louis,  1.  M.  ft  8.  By.  Co.  t. 
Howard,  188  S.  W.  14. 

«=>235(8)  (Tex.Civ.App.)  A  railroad  fireman, 
injured  by  the  giving  away  of  an  apron  con- 
necting the  tender  and  the  engine,  was  under 
no  duty  of  inspection,  though  he  had  been 
told  to  fix  the  apron.— San  Antonio,  IJ.  ft  Ot. 
R.  Co.  T.  Hagen.  188  8.  W.  964. 


«s>335(12)  (Ark.)  The  failure  of  an  engine 
fireman  to  observe  defects  and  danger  discov' 
erable  by  a  man  of  ordinary  prudence  and  care 
in  the  performance  of  his  duties  precludes  a  re- 
covery by  him  for  injuries  caused  by  such  de- 
fects, notwithstanding  that  he  was  under  no 
duty  to  inspect  such  engine  before  taking  it  ont. 
—St.  Louis,  L  M.  &  8.  Ry,  Co.  v.  Howard,  188 
8.  W.  14. 

<8=»240(1)  (Ky.)  (Contributory  negligence  of 
railroad  employ^  in  passing  between  cars  Iteld 
not  the  sole  cause  of  death  so  as  to  preclude  re- 
covery under  federal  Employers'  Liability  Act 
—Norfolk  &  W.  By.  C!o.  v.  Short's  Adm'r,  188 
S.  W.  786. 

<8=»243(11)  (Ky.)  A  rule  of  defendant  railroad 
requiring  employ^  to  put  up  bine  lights  ia  mak- 
ing repairs  between  cars  held  not  to  apply  to 
decedent's  act  in  going  between  two  cars,  so 
tliat  hia  failure  to  put  up  such  lights  was  not 
negligence.— Norfolk  &  W.  By.  Co.  v.  Short's 
Adm'r,  188  S.  W.  786. 

€=3047(1)  (Ky.)  .Where  engineer  stopped  loco- 
motive at  a  dangerous  place,  due  to  ice  and 
snow,  to  make  repairs,  his  injury  by  falling  on 
the  ice  followed  as  the  proximate  result,  not 
of  defective  conditions  of  the  locomotive,  but  of 
bis  act  in  choosing  an  unsafe  place  to  do  the 
work.- Judd's  Adm'x  v.  Southern  By.  Co_  188 
S.  W.  880. 

(By  Actions. 

«=5»250i4  [New,  vol.  16  Key-No.  Series] 

(Ky.)  Federal  Employers'  Liability  Act 
does  not  affect  practice  in  state  courts  m  ac- 
tions thereunder  so  as  to  authorize  application  ' 
of  the  rule  of  federal  courts  that  a  verdict  may 
■be  directed  where  the  evidence  preponderates 
in  favor  of  one  parte.— Lexington  &  E.  By.  Co. 
V.  Smith's  Adm'r,  188  S.  W.  1091. 
«S9258(13)  (Ark.)  The  complaint  for  injury  to 
a  brakeman  held  to  charge  negligence  only  In 
that  a  car  was  not  equipped  with  an  auto- 
matic coupler,  and  not  in  the  collision  of  tile 
engine  with  the  car.— St.  Louis  ft  S.  P.  B.  Co. 
V.  Conarty,  188  8.  W.  310. 
4=»26l(4)  (Ky.)  In  suit  for  death  of  locomo- 
tive engineer,  petition  held  fatally  defective  for 
failure  to  allege  that  deceased  did  not  know  of  . 
dangerous  condition  of  engine. — Judd's  Adm'x 
V.  Southern  By.  C!o.,  188  S.  W.  880. 
«=9264(1)  (Ky.)  Under  the  federal  Employers' 
Liability  Act,  it  is  necessary  to  allege  and  prove 
that  the  carrier  was  engaged  in  interstate  com- 
merce, and  that  the  employ^  was  actually  em- 
ployed in  such  commerce  at  the  time  of  the 
injury  for  which  he  or  his  personal  representa- 
tive seeks  to  recover  damages. — Norfolk  &  W. 
Ry.  Co.  V.  Short's  Adm'r,  188  S.  W.  786. 
4=»264(4)  (Ark.)  In  an  action  under  the  feder- 
al Employers'  Uability  Act  for  injuries  to  a 
fireman  caused  b^  negligent  fastening  of  an 
apron  between  engine  and  tender,  evidence  as  to 
the  character  of  Ughts  on  the  engine  held  ad- 
missible under  allegations  of  the  complaint — 
St  Louis,  I.  M.  ft  8.  By.  C!o.  v.  Howard,  188 
S.  W.  14. 

iS=3264(4)  (Tex.Civ.AppJ  If  servant  alleges  in- 
juries due  to  defective  furnace^  in  that  it  was 
extremely  hot,  and  contained  fumes  and  gases, 
proof  of  either  is  sufficient,  and  the  verdict  for 
the  servant  need  not  be  set  aside  for  failure  to 
prove  all.— Consolidated  Kansas  City  Smelting 
&  Refining  Co.  v.  Dill,  188  S.  W.  439. 
€=>264(11)  (Ark.)  There  being  no  statement  in 
the  complaint  from  which  it  can  reasonably  be 
inferred  that  a  collision,  resulting  in  a  serv- 
ant's injury,  was  caused  by  or  resulted  from 
defendant's  negligence,  it  was  error  to  admit 
evidence  thereof  over  objection. — St  Louis  ft  S. 
F.  R.  Co.  ▼.  Conarty,  188  8.  W.  810. 
^=3265(2)  (K^.)  In  an  action  nnder  the  federal 
Employers'    Liability    Act,    before    a    recovery 
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On  be  had  it  mnst  be  gfaown  either  by  direct  or 
cirouinstantial  evidence  that  the  employer  was 
negligeiit.— I^orfolk  &  W.  Ry.  Co.  ▼.  Shorfs 
Adm'r,  188  S.  W.  786. 

*=»265(2)  (Tex.Civ.App.)  Under  federal  Em- 
ployers' Liability  A;t,  negligence  on  part  of  the 
carrier,  its  officers  or  agents,  must  be  shown 
by  the  injured  employe.— Panhandle  &  S.  F. 
Uy.  Co.  V.  Fitts,  188  S.  W.  528. 
€;=3265(3)  (Mo.)  .If  the  injury  maj  have  result- 
ed from  one  of  two  or  more  causes,  for  only  one 
of  which  the  master  is  liable,  the  servant  must 
show  with  reasonable  certainty  that  the  cause 
*  for  which  the  defendant  is  liable  produced  the 
result.— Strother  v.  Chicago,  B.  &  Q.  E.  Co., 
188  8.  W.  1102. 

<S=s>265(5)  (Tex.Civ.App.)  While  mere  fact  of 
injury  is  not  of  itself  proof  of  negligence,  yet, 
where  the  moving  canse  is  under  the  employer's 
management,  and  the  accident  is  such  as  does 
not  usually  happen  if  proper  care  is  used,  it  is 
reasonable  evidence  of  negligence  in  the  absence 
of  explanation. — Consolidated  Kansas  City 
Smelting  &  Refining  Cp.  v.  Dill.  188  S.  W.  439. 
«S9265(9)  (Mo.)  Evidence  that  a  jack,  in  ns- 
in{r  which  the  servant  was  killed,  had  been  re- 
paired at  the  time  of  trial,  creates  no  presump-' 
tiOD  of  negligence  at  the  time  of  the  injury. — 
Strother  v.  Chicago,  B.  &  Q.  R.  Co.,  188  S.  W. 
1102. 

^=3269  (Tex.Civ.App.)  Id  an  action  for  per- 
sonal injuriea  to  a  railroad's  lineman  riding  in 
an  engine  cab  to  inspect  wires  and  struck  in 
the  forehead  while  passing  bridge,  testimony 
that  there  was  swinging  scaffolds  in  the  bridge 
for  purposes  of  painting  a  day  before  the  ac- 
cident was  not  too  remote  from  the  time  of 
his  injury  for  submission  to  the  jury  as  to 
what  caused  such  injury.— Detro  v.  Gulf,  C.  & 
S.  F.  R.  Co.,  188  S.  W.  517. 
■S=270(l)  (Ky.)  In  suit  under  federal  Employ- 
ers' Liability  Act  for  damages  for  death  of 
plaintiff's  intestate  employed  as  a  repairer  of 
yard  tracks,  evidence  that  many  persons  in 
neighborhood  not  connected  with  railroad  habit- 
ually walked  about  in  yard  by  its  permission 
was  incompetent — Lexington  &  E.  Ky.  Co.  v. 
Smith's  Adm'r,  188  S.  W.  1091. 
*=>270(7)  (Mo.)  Where  a  jack,  in  using  which 
the  servant  was  killed,  was  used  as  an  exhibit, 
evidence  that  it  had  been  repaired  since  the 
accident  was  admissible  only  to  show  that  it 
was  not  the  identical  jack  which  killed  the 
servant. — Strother  v.  Chicago,  B.  &  Q.  R.  Co., 
188  S.  W.  1102. 

®=>276(1)  (Ark.)  In  servant's  action  for  injury 
in  trying  to  keep  belt  away  from  a  pulley  while 
the  belt  was  being  repaired,  from  being  caught 
in  the  revolving  shaft  and  pulley,  verdict  for 
him  held  contrary  to  evidence.— United  States 
Cooperage  &  Handle  Co.  t.  Williams,  188  S.  W. 
549. 

$=>276(2)  (Mo.)  Liability  of  the  master  for  in- 
juries to  the  servant  does  not  depend  on  mere 
concurrence  of  accident  and  injury,  or  negli- 
gence and  injury,  but  there  must  be  a  direct  con- 
nection shown  between  them  by  evidence  and 
not  by  inference.— .'^trother  v.  Chicago,  B.  & 
Q.  R.  Co.,  188  S.  W.  1102. 

€=3276(3)  (Mo.)  Evidence,  in  an  action  for 
death  of  a  servant  whUe  using  a  jack  on  loaded 
freight  cars,  held  only  to  show  that  the  injury 
might  have  resulted  from  defective  condition 
of  the  tool,  and  not  to  eliminate  other  probable 
causes,  so  that  there  could  be  no  recovery. — 
Strother  v.  Chicago,  B.  &  Q.  R.  Co.,  188  8. 
W.  1102. 

«=3276(3)  (Tex.Civ.App.)  An  injured  servant 
need  not  i^rove  "with  reasonable  certainty"  that 
his  condition  resulted  from  the  heat  of  a  furnace 
in  which  he  alleged  be  worked  with  resultant  in- 
jury.—Consolidated  Kansas  City  Smelting  &  Re- 
fining. Co.  v.  DiU.  188  S.W.  439. 
«=>276(8)  (Ark.)  Servant's  evidence  held  to 
show  that,  while  the  master  was  negligent  in 


ordering  him  to  do  two  men's  ^ork,  such  neg- 
ligence did  not  create  an  emergency  or  con- 
tribute to  his  injury,  but  that  the  injury  result- 
ed from  his  manner  of  holding  lumber  for  load- 
ing.—Wisconsin  &  Arkansas  Lumber  Co.  v. 
Mc*,  188  S.  W.  1171. 

<S=»278(3)  (Tei.OiT.App.)  Verdict  finding  that 
a  furnace  in  which  a  servant  worked  was  dan- 
gerous held  sustained.— Consolidated  Kansas 
City  Smelting  &  Refining  Co.  v.  DiU,  188  S. 
W.  439. 

®»278(3)  (Tex.Civ.App.)  In  acHon  for  per- 
sonal iopury  to  stationary  engine  fireman  who 
slipped  in  a  paddle  of  oil  and  fell  against  the 
driving  rod  of  an  engine,  evidence  held  to  sus- 
tain a  finding  that  defendant  was  negligent  in 
allowing  the  puddle  to  be  and  remain  upon  the 
floor.— Eureka  Ice  Co.  v.  Buckloo,  188  S.  W. 
5ia 

€=3278(6)  (Ark.)  Evidence  held  to  sustain  a 
verdict  for  plaintiff,  a  fireman,  under  the  fed- 
eral Employers'  Liability  Act  for  injuries  sus- 
tained by  reason  of  defective  fastening  of  the 
apron  between  engine  and  tender.— St.  Louis, 
I.  M.  ft  S.  Ry.  Co.  V.  Howard,  188  S.  W.  14. 
®=>278(8)  (Tex.Civ.App.)  In  servant's  action 
for  injury  from  slipping  in  a  puddle  of  oil  and 
falling  against  driving  rod  of  an  engine,  pre- 
ponderance of  evidence  A«Id  not  against  the 
finding  that  building  near  the  engine  was  not 
properly  and  sufficiently  lighted. — Barek»  Ice 
Co.  r.  Buckloo,  188  S.  W.  510. 
*=»278(16)  (Mo.)  Evidence  that  a  jack,  in  us- 
ing which  the  servant  was  killed,  had  been  re- 
paired at  the  time  of  trial  constitutes  no  evi- 
dence of  negligence  at  the  time  of  the  injury. 
.-Strother  v.  Chicago,  B.  ft  Q.  R.  Co.,  188  S.  W. 
1102. 

iS=»285(5)  (Tex.Civ.App.)  Evidence  held  to  war- 
rant submission  to  jury  of  question  whether 
impaired  condition  of  servant's  health  resulted 
from  extreme  heat  of  furnace  in  which  he  work- 
cd.— Consolidated  Kansas  City  Smelting  ft  Re- 
fining Co.  V.  Dill,  188  S.  W.  430. 
€=>286(3)  (Tex.CiT.App.)  XMdence  held  to  war- 
rant submission  to  jury  of  question  whether 
employer's  foreman  ordered  servant  to  work 
in  furnace  while  it  was  dangerous  owixig  to  ex- 
treme heat. — Consolidated  Kansas  City  Smelt- 
ing &  Refining  Co.  v.  Dill,  188  S.  W.  439. 

It  is  for  the  jury  whether  a  furnace  was  in 
safe  condition  in  which  to  work.— Id. 

<8=s>286(4)  (Tex.Civ.App.)  In  action  under  fed- 
eral Employers'  Liability  Act  by  railroad's  em- 
ploye, question  whether  there  was  negligence  in 
furnishing  hammer  and  nails  which  plaintiff's 
fellow  servant  was  using,  and  which  caused  his 
injury,  was  of  fact  to  be  determined  from  facts 
found  by  jury.- Panhandle  &  8.  F.  Ry.  Co.  v. 
EHtts,  188  S.  W.  528. 

<S=>286(12)  (Ark.)  Evidence  held  to  warrant 
submission  of  question  whether  the  use  of  a 
cotter  key  in  place  of  a  bolt  in  fastening  the 
apron  between  engine  and  tender  was  negli- 
gence, and  whether  the  manner  of  fastening 
such  cotter  key  was  negligent.— St  Louis,  1. 
M.  &  S.  Ry.  Co.  T.  Howard,  188  8.  W.  14. 

The  question  whether  the  use  of  a  cotter  key 
in  place  of  a  bolt  in  fastening  apron  between 
an  engine  and  tender  was  an  obvious  defect 
which  the  fireman  in  the  use  of  ordinary  care 
was  bound  to  observe,  held  a  question  for  the 
jury.— Id. 

€=3286(14)  (Ky.)  In  action  against  railroad  for 
its  fireman's  death,  whether  road  was  negligent  in 
maintaining  its  track  at  the  curve  where  a  de- 
railment took  place  because  of  defective  ties 
held  for  jury.— Davis'  Adm'r  t.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.,  188  S.  W.  1061. 

<Ss>286(24)  (Tex.GiT.App.)  It  is  for  the  jury 
whether  a  furnace  was  in  safe  condition  in  which 
to  work,  and  whether.it  was  the  foreman's  duty 
to  inspect  the  furnace  and  determine  whether- 
it  was  safe,— ConsDlideted  K^hsas  Oltr  *5melt- 
ing  ft  Refining  Co.  t.  Dill,  188  S.  W.  43d. 
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«=3286(30)  (Ky.)  la  action  Bg«iast  railroad  (or 
death  of  fireman  in  a  derailment,  questions 
wltether  road  ran  its  train  at  a  reckless  speed, 
and  whether  such  speed  contributed  to  caase  the 
accident,  held  for  jury.— Davis'  Adm'r  v.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.,  188  S.  W.  1061. 
«=»286(80)  (Tex.Civ.App.)  In  a  railroad  line- 
man's action  for  injury  while  riding  in  an  en- 
gine cab  to  inspect  wires,  his  forehead  being 
struck  and  skull  crushed  in  as  the  engine  pass- 
ed the  bridge,  defendant's  n^ligence  heli  for 
the  jury.— Detro  v.  Gulf,  C.  &  S.  F.  B.  Co.,  188 
S.  W.  617.. 

«=>288(4)  (Tez.Civ.App.)  Xocomotive  fireman, 
engaged,  under  direction  of  foreman,  in  tempo- 
rary work  of  blocking  wheels  of  automobile  be- 
ing shipped,  did  not,  aa  matter  of  law,  assume 
risk  incident  to  the  employment  from  a  sliver 
of  steel  splitting  off  from  a  nail  which  his  fel- 
low servant  was  hammering  and  entering  his 
eye.— Panhandle  &  S.  F.  By.  Co.  t.  Fitts,  188 
S.  W.  628. 

«=>289(15)  (Tex.Oir.App.)  Evidence  kcid  to  war- 
rant submission  to  jury  of  question  of  servant's 
contributory  negligence  in  working  in  heated 
furnace. — Consolidated  Kansas  City  Smelting  & 
Befining  Co.  v.  Dill,  188  S.  W.  439. 
«=>29l(l)  (Ark.)  An  instruction  held  to  prop- 
erly submit  the  issue  whether  the  injury  was 
due  to  the  negligence  of  the  master  or  that  of 
the  servant :  whether  a  defect  existed ;  whether 
it  caused  tne  injury;  and  whether  it  was  one 
of  the  ordinary  risks  of  plaintiff's  employment. 
-St  Louis,  I.  M.  &  S.  By.  Co.  v.  Howard,  188 
S.  W.  14. 

<S=329I(1)  (Tez.Civ.App.)  In  lineman's  action 
for  personal  injuries,  defendant's  requested 
charges  on  certain  phases  of  negligence  held 
properly  refused.— Gulf  States  Telephone  Co.  v. 
Evetu,  188  S.  W.  289. 

In  a  telephone  lineman's  action  for  personal 
injury  joining  an  electric  light  company,  its  re- 
quested charge  on  its  liability  was  properly 
refused,  where  it  could  not,  in  any  event,  be 
liable  for  the  negligence  of  plaintiff  s  employer, 
a  telephone  company.— Id. 
^=>296(2)  (Ark.)  Instruction  in  action  under 
federal  Employers'  Liability  Act,  defining  the 
difference  between  contributory  negligence  and 
assumption  of  risk,  held  not  erroneous  as  in  ef- 
fect making  defendant  an  insurer  of  servant's 
safety.— St  Louis,  I.  M.  &  S.  Ry.  Co.  t.  How- 
ard, 188  S.  W.  14. 

TV.  UABIUTIES  FOR  INJTJBIES   TO 

THUU>  PEBSOlfS. 

(A)   Acta  or  Omlaatonn  of  Berraat. 

«=>30l(4)  (Ky.)  Operators  of  steam  roller  let 
by  owner  to  city  for  duly  authorized  work  of 
street  reconstrtiction,  held  not  servants  of  own- 
ers, who  was  not  liable  for  injories  to  plaintiff 
caused  by  the  engine's  frightening  a  pony.— Hill 
V.  Poindexter,  188  S.  W.  851. 
«s»302);2)  (Ky.)  Slanderous  statementa  uttered 
by  section  boss  when  be  attempted  to  get  a  la- 
borer to  sign  a  release  for  personal  injuries  held 
not  to  render  the  railroad  company  liable. — 
LouiBville  &  N.  B.  Co.  v.  Simpson,  188  S.  W. 
287. 

4=»302(S)  (Ky.)  A  servant  of  defendant  in  tak- 
ing, without  airecdon,  a  hose  from  its  building, 
and  wetting  the  street,  to  make  the  locality 
more  comfortable,  not  bieing  engaged  in  serving 
defendant,  it  Was  not  liable  for  his  turning  the 
hose  on  plaintiff. — Leslie  v.  Consolidation  Coal 
Co.,  188  S.  W.  1083. 

(B)  IVork  of  ladepamdent  Contractor. 

«=»3I6(2)  (Tex.Civ.App.)  Contractors  for  build- 
ing, under  terms  of  contract,  held  independent 
contractors,  and  the  owner  not  liable  for  inju- 
ries caused  by  their  negligence. — Ewing  v.  Litz- 
mann,  188  S.  AV.  742. 


«=»3I9  (Tez.avApjp.)  Owner  of  building  un- 
der construction  by  independent  contractors  held 
not  liable  for  injuries  caused  by  falling  of  fence 
erected  in  street  by  such  contractors;  it  not 
being  necessarily  incident  to  the  work  or  au- 
thonzed.— £win«  v.  LJUmann,  188  S.  W.  742. 

(C)  Actloaa. 

«=>330(8)  (Ky.)  In  action  against  defendant 
railroad  company  for  alleged  assault  by  its  sec- 
tion foreman  upon  plaintiff,  a  section  laborer, 
who  was  staying  in  the  house  while  recovering 
from  injuries,  evidence  held  to  show  that  plain- 
tiff was  the  aggressor,  and  if  the  foreman  cursed 
him  and  demanded  that  he  leave,  it  was  the  re- 
sult of  his  prior  profanity. — Louisville  &  N.  B. 
Co.  T.  Simpson,  188  S.  W.  297. 

MATERIALITY. 

See  Alteration  of  Inatraments,  4=ad. 

MAYHEM. 

®=»l  (Ark.)  Under  Kirby'e  Dig.  ||  1864,  1866, 
touching  maiming,  although  the  act  must  b« 
premeditated,  it  is  immaterial  at  what  period  of 
time  during  an  encounter  the  malicious  design  is 
formed  to  inflict  the  particular  injury,  so  long 
as  it  was  intended  or  purposely  done. — ^Henry  y. 
State,  188  S.  W.  639. 

€=95  (Ark.)  In  a  prosecution  for  maiming,  evi- 
dence held  sufficient  to  justify  a  verdict  <^ 
guUty.— Henry  v.  State,  188  8.  W.  639. 

MEASURE  OF  DAMAGES. 

See  Damages,  «s>121,  123. 

MECHANICS'  LIENS. 

m.  PR00EEDINO8  TO  PERFECT. 

<S:»II8  (Ark.)  Institution  of  suit  by  a  atone 
company  to  enforce  its  lien  within  90  days  after 
materials  were  furnished  to  contractors  obviat- 
"^  necessity  that  company  comply  with  Kirby's 
Die.  M  4976,  4981,  by  giving  10  days'  notice 
and  filing  copy  of  account  with  clerk  of  cir- 
cuit court.- Pfeiffer  Stone  Co.  v.  Brogdon,  188 
.S.  W.  1187. 

<8s»l28  (Arte)  Institution  of  suit  by  a  stone 
companv  to  enforce  its  lien  within  90  days  after 
materials  were  furnished  to  contneton  obviat- 
ed necessity  that  company  comply  with  Kirby's 
Dig.  «  4976,  4981,  by  giving  10  days'  notice 
and  filing  copy  of  account  with  clerk  of  cir- 
cuit court- Pfeiffer  Stone  Co.  y.  Brogdon,  188 
S.  W.  1187. 

MEMORANDA. 

Se«  Frauds,  Statute  of,  «3»110. 

MENTAL  CAPACITY. 

■See  Homicide,  ®3>287;    Insane  Persons. 

MENTAL  SUFFERING. 

See  Telegraphs  and  Telephones,  ^3»68. 

MERCHANDISE  COUPON  BOOKS. 

See  Asaignments,  4s>10;   Bills  and  Notes,  4s» 
151;   Master  and  Servant,  «s>69. 

MERGER. 

See  Judgment,  «s3584-^2. 

MINES  AND  MINERALS. 

XL  TITLE.  OONVETANCE8,  AITS 
CONTRACTS. 

(A)  Rights  and  Renedies  of  Ovraers. 

€=^49  (Tenn.)  Possession  of  surface  of  land  by 
grantor  of  mineral  interest  is  not  a  possession 
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of  tbe  mineral  interest,  nor  does  such  posMssion 
inure  to  his  grantee,  the  owner  of  the  mineral; 
distinct  estates  being  created.— Northcut  t. 
Ohnrch,  188  S.  W.  220. 

Acts  of  possession  required  for  surface  and 
those  for  minerals  are  different;  the  latter  re- 
quiring some  form  of  mining  or  activities  direct- 
ly related  thereto. — Id. 

Where  the  grantee  of  mineral  rights  of  an 
adverse  possessor  takes  immediate  and  appro- 
priate possession  thereof,  he  may  unite  his 
subsequent  possession  Tvitn  his  grantor's  prior 
possession  to  make  out  statutory  title  by  ad- 
verse possession. — Id. 

A  grantor  of  minerals  does  not  bold  the 
surface  adversely  as  against  grantee's  right  of 
access  to  tbe  minerals  through  the  surface.— Id. 

<B)  ConT«raitees  1b  Oeneral. 

4^:955(6)  (Tenn.)  Grantor  of  minerals  by  impli- 
cation of  law  conveys  right  to  obtain  access  to 
them  through  the  surface.- Northcut  v.  Church, 
188  S.  W.  220. 

*=55(6)  (Tex.Civ.App.)  Where  oil  and  gas  con- 
tract amounts  to  defeasible  conveyance  of  in- 
terest in  fee,  assignee,  who  does  not  specially 
assume  burdens  therein  is  not  bound. — ^Pierce 
D'ordyce  OU  Ass'n  v.  Woodrum,  188  S.  Wv  246. 
In  conveyance  of  oil  and  gas  under  land,  a 
reservation  of  title  to  one-eighth  thereof  is  a 
covenant  running  with  the  ^d.— Id. 

(O)  lieaaes,  Ueenaea,  and  ContraoM. 

4=>58  (Tex.Civ.App.)  Lease  of  oil  and  gas,  for 
which  lessees  pay  ^1  an  acre  and  agree  to  be- 
gin operations  or  pay  rental,  held  not  void  as 
t>eing  unilateral.— Pierce  Fordyce  Oil  Ass'n  T. 
Woodrum,  188  S.  W.  245. 

«=»74  (Tex.Civ.App.)  Where  an  instrument  re- 
lating to  oil  and  gas  rigbtt  is  a  mere  lease, 
assignees  are  burdened  with  its  obligations  and 
covenants  running  with  the  land. — Pierce  For- 
dyce Oil  Ass'n  v.  Woodium,  188  S.  W.  245. 

Instrument  whereby  lessor  granted  and  leased 
all  oil  and  gas  under  certain  land  held  governed 
by  law  relating  to  leases,  so  that  assignees  are 
bound  to  pay  sum  stipulated  on  failure  to  com- 
mence operations  within  agreed  time.— Id. 

MINORS. 

See  Affidavits;  Infants. 

MISDEMEANOR. 

See  Criminal  Law,  «s>636. 

MISREPRESENTATION. 

See  False  Pretenses;    Fraud. 

MISTAKE. 

See  Contracts,  i8=»99. 

MISTAKE  OF  UW. 

See  Payment,  «=984. 

MODELS. 

See  Criminal  Law,  «=9444. 

MODIFICATION. 

See  Criminal  Law,  «=»1184;   Divorce,  «=>306; 
Landlord  and  Tenant,  «=333. 

MONEY. 

See  Wills,  «=>566. 

MONEY  LENT. 

SeePrindpal  and  Agent,  «=»155. 

MONEY  RECEIVED. 

See  Payment;  Taxation,  «s>581. 


MONOPOLIES. 

n.  TB1T8T8   ASm    OTKEH   OO] 
TIONS  IH  RJESTSAnrT 
OF  TRADE. 

|&=>I0  (Ky.)  Statutes  enacted  for  the  sopprea- 
sion  of  monopolies  should  be  so  constmed  and 
applied  as  to  accomplish  the  desired  end. — Pood 
Creek  Coal  Co.  t.  BUey  Lester  &  Broa.,  18S  & 
W.  907. 

MOOT  QUESTIONS. 

See  Appeal  and  Error,  «s»19,  781. 

MORTGAGES. 

See  Building  and  Loan  AasociationB,  ^=>38, 
89;  Chattel  Ifortgages;  Evidence,  «=>419; 
Homestead,  4=>115;  Husband  and  Wife.  €=> 
171;  Insurance,  «=>229;  Limitation  of  A^ 
tions, '9s>164;    Subrogatien,  4s»17. 

VII.  FATMEHT     OB    PKRFOBMAXCB 

or  OONBITION,  RELEASE. 

AND   SATISFACTION. 

«s>307  (Mo.)  Where  creditors  of  the  landowa- 
er  permitted  conveyance  thereof  to  one  of  tbem 
on  his  filing  declaration  of  trust,  conditioned 
that  he  hold  record  title,  receive  rents  and  prof- 
its, and  pay  off  an  indebtedness  evidenced  by 
note  and  mortgage  given  to  erect  a  bailding  on 
tbe  premises  and  for  which  he  was  personally 
liable,  the  debt  was  not  discharged  by  payment 
of  such  note  and  mortgage,  when  another  note 
and  mortgage  were  given  for  part  of  original 
indebtedness.- Springer  ▼.  Bradley,  US  S.  W. 

IX.  FOREOLOSTTBE  BT  EXERCISE  OF 
POWER  OF  SALE. 

«=»35l  (Tex.Civ.App.)  A  sale  by  a  trustee  un- 
der a  power  of  sale  in  a  deed  of  trust,  made  aft- 
er the  note  was  barred  by  limitatioDS  and  aft- 
er the  power  could  be  exercised,  is  void. — Bo- 
dolph  V.  Hivdy,  188  S.  W.  72L 

«=>356  (Tez.CST>App.)  Where  by  terms  of  « 
mortgage,  notice  of  sale  most  be  published  in  a 
newspaper,  if  notice  cannot  be  given  because  no 
newspaper  is  published  in  the  county,  the  tn»^ 
tee  cannot  sell  under  power  without  recourse 
to  a  court— Budolph  y.  Hiveiy,  188  S.  W.  72L 

X.  FORBOrOSTTRE  BT  ACTION. 
(B)  Hlarkt  to  Coreelone  and  Deteaaea. 

•=9401(4)  (Ky.)  Demand  for  payment  held  un- 
necessary before  suing  to  enforce  mortgage  se- 
curing a  note,  the  note  and  morteage  provid- 
ing that  on  default  in  payment  of  instnBment 
of  interest,  holder  might,  without  notice,  enforce 
bis  option  of  declaring  the  whole  debt  due. — 
Ogilvie  ▼.  Union  Cent  Life  Ins.  Co.,  188  S.  W. 
309. 

(D  Jvdanaeat   or   Deoree    aad   Bzecatiaa. 

«=3494  (Tex.CiT.App.)  Under  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  art  2000.  a  judgment  of 
foreclosure  which  did  not  provide  tor  the  issu- 
ance of  an  order  of  sale,  nor  direct  the  sheriff  to 
seize  and  sell 'the  property  as  onder  execution, 
it  appearing  that  the  land  was  never  s<^  un- 
der the  judgment  held  insufficient— Budolph  r. 
Hiveiy,  188  S.  W.  721. 

MOTIONS. 

See    Continnance;     New    Aial,    •s>32S-187; 
Pleading,  «=>3S2-369. 

MOTOR  CYCLES. 

See  Licenses,  -^^181 
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MUNICIPAL  CORPORATIONS. 

See  Api>eal  and  Error,  4=>1064;  Counties; 
Criminal  Law,  4=9619:  Dedication,  4=>58; 
Eminent  Domain,  9=>ll9;  Eistoppel,  4s>62; 
Indemnity,  Q=>13;  Limitation  of  Actions, 
«=355;  Railroads,  «s>224-241;  Sciurals  and 
School  DiBtricta. 

n.   OOVERMMERXAZi    POWERS     AITO 
FUNCTIONS  IN  GENSRAI.. 

4=>57  (Ark.)  Cities  and  towns  of  tlie  state  have 
only  such  powers  as  are  conferred  apon  them, 
either  expressly  or  by  necessary  implication, 
under  the  statutes. — Merrill  ▼.  City  of  Van  Bu- 
ren,  188  S.  W.  537. 

«=»58  (Mo.>  "Organic  law,"  within  Rer.  St 
1909,  8  9704,  as  applied  to  cities,  means  the 
statutes  governing  and  regnlatinK  dties,  towns, 
and  Tillages  of  the  Tarions  classes. — Mullins  y. 
Kansas  City.  188  S.  W.  193. 
<8=»S3(1)  (Tex.  OiT.  App.)  Under  Houston 
Heights  Charter,  art  7,  {  4,  a  declaration  of 
the  cooBcU  that  an  emergency  requires  the  im- 
mediate adoption  of  an  ordinance  increasing 
the  mayor's  salary  is  conclusiTe  on  the  courts.— 
Bradshaw  v.  Marmion,  188  S.  W.  973. 

m.   LEGISIiATIVE  CONTROI.  OF  MIT- 

MXOIPAI.  ACTS.  RIGHTS,  AND 

UABIUCTIES. 

«=>67(3, 4)  (Ky.)  The  power  granted  by  Const 
S  100,  to  the  Oenersl  Assembly  to  prescribe 
how  vacancies  in  municipal  offices  shall  be  filled 
does  not  include  power  to  extend  the  length  of 
time  appointees  thereto  may  serve:  that  bcdng 
fixed  by  section  152.— Scott  v.  ^ngleton,  188  S. 
W.  302. 

nr.  FRooEEDiNos  or  OOtTNOn.  OB 

OTHER  OOVEBNINO  BODY. 

(B)  Ordinances  and  Br-I«ws  In  General. 

«=>(08  fTex.Civ.App.)  Under  Houston  Heights 
Charter,  art.  6,  .{  6,  it  is  not  necessary  that  a 
majority  of  the  qualified  voters  of  the  City,  but 
only  a  majority  of  those  voting,  approve  an  ordi- 
nance increasing  the  mayor's  salary.— Braddiaw 
V.  Marmion,  188  S.  W.  978. 

The  provision  of  Houston  Heights  Charter, 
art.  4,  I  1,  that  in  elections  to  determine  the 
expenditure  of  money  only  taxpayers  can  vote, 
does  not  apply  to  an  election  nnder  article  5, 
i  6,  on  the  increase  of  the  mayor's  salary, — ^Id. 

V.   OFFICERS.  AOENT8.  AND  EM. 
PXiOTSS. 

(A)  Mnnlelpal  Ofllcera  In  Ocneral. 

4=9 1 73(2)  (Ky.)  In  an  action  by  a  city  against 
its  treasurer  oi)  his  official  bond  to  recover  mon- 
ey alleged  to  have  been  wrongfully  withdrawn 
from  treasury,  where  it  appeared  that  city  coun- 
cil by  ordinance  had  set  aside  that  amount  for 
assistant  to  treasurer,  that  he  employed  such 
assistant  and  paid  him  the  entire  sum,  held  that 
the  court  properly  diracted  a  verdict  for  the 
defendant.— City  of  Newport  v.  Lohstroh,  188 
S.  W.  761. 

4=s>l73(5)  (Ky.)  In  an  action  by  a  city  against 
its  treasurer  on  his  bond,  evidence  JMa  to  show 
that  money  received  by  defendant  from  city  au- 
ditor and  later  returned  to  auditor  represented 
delinquent  taxes  collected  by  auditor,  as  de- 
fendant knew  that  the  return  was  to  enable  a 
new  delinquent  tax  collector  to  receive  a  com- 
mission, rendering  the  treasurer  liable  for  tlie 
amount  thereof.— Gity  of  Newport  t,  lohstroh, 
188  8.  W.  761. 

(B)   Mnalolpal    Departmeata    and    Ofllcen 
Thereof. 

«s>l84(l)  (Tex.Civ.App.)  "Where  a  city  charter 
authorised  the  commissioners  of  police  and  fire 
departments  to  appoint  all  members  of  the  two 


departments,  an  ordinance  authorising  the 
mayor  to  appoint  special  police  to  bold  office 
during  his  term,  unless  otherwise  determined 
by  him,  is  invalid.— Uhr  v.  Lambert  188  S.  W. 
946. 

Under  charter  authorizing  mayor  to  appoint 
special  policemen,  an  ordinance  authorbing 
him  to  appoint  qtecial  policemen  to  bold  office 
during  his  term  is  invalid ;  such  persona  not 
being  spedal  poUc^en.— Id. 

YI.  FROPERTT. 

4=»22l  (Mo.App.)  The  purpose  of  the  city  in 
purchasing  property  cannot  be  invoked  to  limit 
or  qualify  the  estate  granted  by  a  deed  contain- 
ing no  restrictions  as  to  use.— Neil  v.  Kansas 
City,  188  S.  W.  919. 

Vn.  OONTRAOTS  IN   OENERAXi. 

e»243  (Mo.)  In  spite  of  Rev.  St  1909,  SI 
9703,  9704,  as  to  special  charters  in  cities  of 
100,(lOO  or  over,  such  cities  under  special  char- 
ter are  subject  to  section  2778,  requiring  mu- 
nicipal contracts  to  be  in  writing,  and  are  not 
liable  on  contracts  unless  written. — Mullins  ▼. 
Kansas  City,  188  S.  W.  193. 

IX.  PUBUO  nfFROVEBOBXTS. 

(A)  Power     to     Btalce     Impro'Vements     or 

Grant  Aid  Therefanr. 

4=>270  (Ky.)  A  city  of  the  fourth  class  em- 
powered by  charter  to  make  all  regulations  n«i^ 
essary  to  secure  the  general  health  of  its  in- 
habitants and  construct  sewers  had  power  to 
construct  and  maintain  sewerage  system  as  a 
public  necessity,  if  such  duty  was  not  imposed 
by  Ky.  St  |  3490.— City  of  Princeton  v.  Pool, 
188  S.  W.  758. 

<Ss»280(l)  (Ark.)  Under  Const  art  19,  f  27, 
the  consent  of  a  property  holder  to  improve- 
ments must  be  actual  or  express  and  not  merely 
implied.— White  v.  Loughborough,  188  S.  W.  la 

(B)  Prellmlnarr     Proceediniis     and    Ordl- 

nanees  or  Resolutions. 

4s>290  (Tex.Civ.App.)  By  Houston  City  Char- 
ter, art  4a,  defining  improvements,  section  5, 
providing  for  a  petition  for  improvements,  sec- 
tion 7,  providing  for  a  hearing,  and  section  8, 
providing  that  within  ten  days  after  the  close 
of  such  hearing  a  contest  may  be  instituted  by 
any  person,  due  process  of  law  is  provided.— 
Jonea  v.  aty  ot  Houston,  188  S.  WT  688. 

(C)  Contraets. 

4=>360(2)  (Mo.)  Where  a  public  improvement 
contract  required  extra  work  to  be  done  only 
on  written  order,  after  agreement  as  to  cost, 
and  provided  that  the  contractor  should  get 
the  dirt  for  an  embankment  from  property  own- 
ed or  acquired  by  the  defendant,  the  contractor 
could  not,  in  the  albsenoe  of  written  order,  re- 
cover at  law  on  the  contract  for  extra  haul 
from  land  afterwards  acquired  by  defendant, 
it  there  was  no  fraud  or  mistake.— Mullins  v. 
Kansas  City.  188  S.  W.  198. 
iS=>370  (Ky.)  Ky.  St.  |  3105,  held  to  empower 
a  city  to  pay  from  the  general  fund  the  cost  of 
a  sewer  id  excess  of  $1  per  foot  of  the  abut- 
ting property,  and  assess  the  balance  on  such 
property.— Johnson  v.  McKenna,  188  8.  W.  480. 
Ky.  St.  S  3105,  hetd  not  to  prevent  a  city 
paying  part  of  the  coat  of  .a  sewer,  but  only  to 
relieve  it  from  any  liability  for  the  part  assess- 
ed on  abutting  property. — Id. 

(E)   Asseasment*  for  Beneflts,  and  Bpeelal 

Taxea. 

4=9406(2)  (Mo.)  The  validity  of  an  assessment 
depends  on  the  legislative  power  on  which  it 
rests,  and  if  there  be  a  fair  and  reasonable 
doubt  as  to  the  existence  of  such  power,  it  must 
be  resolved  in  favor  of  the  taxpayer.— Albers  t. 
City  of  St  Louis,  188  S.  W.  88. 
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«=a407{2)  (Tenn.)  Under  Priv.  Acta  1»11,  c 
601,  I  1,  aa  amended  by  Priv.  Acta  1913,  c.  2, 
held,  that  failure  to  subject  eovmty  property  to 
the  special  asseasment  for  improTement  purpoa- 
ea  is  not  an  unconstitutional  discrimination 
Tritbin  Const,  art.  11,  J  8. — City  of  Morriatown 
v.  Hamblen  County,  188  B.  W.  796. 
«=9426  (Tenn.)  Under  Priv.  Acts  1911,  c.  601, 
I  1,  as  amended  by  Priv.  Acts  1913,  c.  2,  the 
property  of  the  county,  which  is  an  arm  of  the 
state  government,  held  not  liable  to  aaaessm'ent 
for  the  improvement  of  a  street  on  which  it 
abuts.— City  of  Morristown  t.  Hamblen  County, 
188  S.  W.  796. 

«s»434(l)  (TennJ  Und«r  Conat  art  2,  |  8, 
authoriiing  the  Leeislature  to  exempt  state  or 
county  property  from  general  taxation,  held, 
that  failure  to  make  such  property  liable  for 
special  assessments  aatomatically  operates  as  an 
exemption. — City  of  Morristown  v.  Hamblen 
County,  188  S.  W.  796. 

<8=>4S0(2)  (Ark.)  Under  Acta  1909,  p.  744,  re- 
lating to  extending  improvement  districts,  the 
improvement  in  the  annexed  territory  must  be 
paid  for  by  assesaments  on  the  property  in  that 
territory.— White  v.  Loughborough,  188  S.  W. 
10. 

Acta  1909,  p.  744,  providing  for  extending 
improvement  tiiatricta,  does  not  impose  an  ad- 
ditional burden  upon  property  owners  in  the 
original  improvement  not  assented  to  by  them, 
in  violation  of  Const  art.  19,  |  27.— Id. 

Under  Acts  1909,  p.  744,  relating  to  exten- 
sion of  improvement  districts,  and  Const,  art 
19,  t  27,  requiring  consent  to  improvements, 
that  the  board  of  assessors  assumed  the  power 
of  readjusting  assessments  on  propert][  in  the 
original  district,  but  made  no  changes  in  those 
assessments,  was  no  infraction  of  law. — ^Id. 

Under  Kirby's  Dig.  |  9683,  if  the  cost  of  the 
extension  of  an  improvement  into  annexed  ter- 
ritory under  Acts  1909,  p.  744,  together  with 
cost  of  the  original  improvement,  does  not  ex- 
ceed 20  per  cent  of  the  value  of  the  real  prop- 
erty in  the  district  thus  enlarged,  it  is  imma- 
terial that  the  cost  of  the  extension  alone  ex- 
ceeds 20  per  cent,  of  the  value  of  real  proper- 
ty in  the  annexed  district— Id. 

Acts  1909,  p.  744,  requires  the  assessment  of 
property  in  annexed  territory  to  be  uniform 
with  that  in  the  territory  of  the  original  dia- 
trict— Id. 

In  proceedings  under  Acta  1900,  p.  744,  the 
petition  for  annexation  need  not  contain-  in  ex- 

f tress  language  a  prayer  that  the  costs  of  the 
mprovement  be  assessed  and  charged  upon  the 
property  within  the  annexed  territory.— Id. 

In  petition  for  annexation  under  Acta  1909,  p. 
744,  there  must  be  a  specification  of  the  exten- 
sion of  the  improvement. — Id. 

Acts  1909,  p.  744,  authorizes  the  extension  of 
the  improvement  and  the  construction  thereof 
by  the  commissionerB  of  the  enlarged  district 
pursuant  to  the  terms  of  the  general  statute. 
-Id. 

In  asaeaament  proceedings  under  Acta  1909,  p. 
744,  the  separate  identity  of  the  parts  of  the 
enlarged  district  must  be  preserved  to  the  ex- 
tent, at  least,  that  the  annexed  part  may  bear 
the  burden  of  the  additional  expense. — Id. 
«ss>450(2)  (Mo.)  Under  St  Louis  City  Char- 
ter, art.  6,  {  1,  the  city  cannot  open  as  a 
"street"  what  is,  in  substance,  a  "boulevard," 
and  include  in  the  .benefit  diatrict  and  assess 
property  not  bordering  or  fronting  thereon. — 
Albers  v.  City  of  St  Louis,  188  S.  W.  83. 
4=s>452  (Mo.l  In  levying  a  special  tax  upon 
property  to  be  benefited,  to  pay  the  amount  of 
compensation  and  damagea  ascertained  and 
awarded,  a  court  acts  as  an  agency  of  the  state 
in  the  exercise  of  the  power  of  municipal  taxa- 
tion.—Albers  T.  <3ity  of  St  Louis,  188  S.  W. 
83. 

®=»459  (Ark.)  The  20  per  cent  limitation  of 
cost  of  municipal  improvements  imposed  by 
Kirby's  Dig.  {  5683,  doea  not  apply   to  each 


separate  piece  of  property  affected.— White  v. 
Loughborough,  188  S.  W.  10. 
«=>484(2)  (Mo.)  The  assessment  of  benefits  in 
condemnation  suit  under  the  St  Lonis  city  char- 
ter, to  condemn  lands  necessary  to  the  opening 
of  a  street  is  only  "prima  facie  evidence"  of 
the  liability  of  the  property  assessed. — Albers  v. 
City  of  St  Louis,  188  S.  W.  83. 
*=»6I3(7)  (Ma)  Under  a  dty  charter,  forbid- 
ding assessment  of  other  than  contiguous  lands 
for  "boulevards,"  a  petition  to  cancel  tax  bills 
on  petitioner's  noncontiguous  land  as  assessed 
for  a  "street,"  which  was  in  fact  a  "boulevard," 
stated  a  prima  facie  case.— Albers  v.  City  of 
St  Louis,  188  S.  W.  83. 

CF)  ■attoroenteat  of  Aases«m«>tB  sad  Spe- 
eisl  Taxes. 

®=»S67(3)  (Ky.)  Under  the  provision  ct  Ky. 
St  i  3105,  aa  to  what  the  petition  to  enforce 
payment  of  an  assesament  for  sewer  conatmc- 
tion  shall  allege,  held  it  is  unnecessary  to  al- 
lege that  the  orcfanance  was  publiahed.— Johnson 
V.  McKeuna,  188  S.  W.  480. 

Z.  POUOE  POWER  ANS  REGUIA- 
TIOH8. 

(A)  DelevattOB,   Bzteat,   aad    Kxerelae    of 

Power. 

<S=»604  (Ark.)  Under  Kirby's  Dig.  {  6438,  em- 
powering cities  and  towns  to  cause  any  nui- 
sance to  be  abated,  ordinance  declaring  the  run- 
ning at  large  of  fowl  within  the  city  limits  & 
nuisance,  and  the  owner  to  be  guilty  of  a  mis- 
demeanor, held  valid.- MerrUi  t.  Citr  of  Van 
Buren,  188  S.  W.  637. 

®=>605  tArk.)  A  municipal  corporation  cannot 
declare  that  to  be  a  nuisance  which  is  not  such 
I>er  se.  though  a  large  discretion  reats  with  them, 
in  their  determination  of  such  Question. — Merrill 
V.  City  of  Van  Buren,  188  S.  W.  637. 

(B)  Tlolatloaa  aad  Bnforeeaioat  of  Rew- 

lattons. 

<8=>635  (Ky.)  In  a  prosecution  for  violation  of 
.\ct8  1914,  c.  22,  regulating  plumbing,  where- 
the  accused  did  not  object  to  the  order  of  court 
making  city  a  party  plaintiff  for  the  purpoae  of 
prosecuting  violation  of  an  ordinance  passed  in 
conformity  with  provisions  of  statute,  police 
court  had  the  right  to  assume  accused  consent- 
ed that  dty  be  a  party  plaintift,  and  that  pros- 
ecution might  proceed  for  *  violation  of  ordi- 
nance, and  not  the  statute.— City  of  Louisville 
V.  Ckialter,  188  3.  W.  853. 
(8=»642(1)  (Ky.)  Under  Ky.  St  f  2922.  touch- 
ing appeals  from  police  court  to  circuit  court, 
when  the  validity  of  an  ordinance  is  in  ques- 
tion and  the  city  is  a  party,  the  etrcuit  court 
has  jurisdiction  of  an  appeal  from  theptdice- 
court,  and  an  appeal  may  be  prosecuted  from 
the  drcuit  coQrt  to  the  Court  of  Appeals,  al- 
though the  amount  in  controversy  is  not  snffi- 
dent  to  give  either  court  iurisdiction.— City  of 
Louisville  v.  Coalter,  188  S.  W.  853. 

Where  in  a  prosecution  for  violation  of  Act» 
1914,  c.  22,  regulating  plumbing,  a  dty  was- 
improperly  joined  as  party  plaintiff  to  prose- 
cute for  violadon  of  ordinance,  without  objec- 
tion by  accused  held  that  the  circuit  court  on 
appeal  should  have  treated  the  proceeding  in 
the  police  court  as  if  the  city  had  been  aubsti- 
tuted  as  plaintiff  by  consent,  and,  so  treated, 
the  appeal  was  allowable.— Id. 

SI.   USE  AHD  REOUXiATION  OF  PUB- 

XJQ   PjLAOES.  .PROPEBXT, 

AMD  WORKS. 

(A)   Streets  aad  Other  Pablie  Wars. 

«=»649  (Tex.Civ.App.)  Under  Houston  City 
Charier,  art  2,  {  4,  empowering  the  city  to  lay 
out  widen,  and  vacate  streets  and  sidewalks, 
the  city  could  regulate  the  width  of  sidewalks 
and  abolish  them  if  traffic  should  warrant,  un- 
less some  private  rights  protected  by  Oiustiiu- 
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tion  were  iinpairecl. — Jones  v.  City  of  Hooaton, 
188  S.  W.  688. 

4E3>705(1)  (Ky.)  It  is  the  duty  of  operate*  of 
automobile  when  approaching  street  crossing  to 
keep  lookout,  to  give  reasonable  warning  of  its 
movement  by  customary  signals,  and  to  operate 
if  at  reasonable  rate  of  speed,  considering 
amount  of  foot  and  vehicle  traffic. — Weidner  v. 
Otter,  188  S.  W.  335. 

.Care  required  in  ctperatipn  of  automobile 
must  be  at  all  times  and  places  commensurate 
with  its  danger  to  other  travelers,  including 
duty  of  lookout,  warning,  and  reasonable  speed. 
which  degree  of  care  is  higher  than  is  exacted 
from  persons  using  horse-drawn  Tehicles. — Id. 

.Under  the  rale  of  thcl&w  of  negligence  that 
care  to  be  ezerdsecl  mast  correspond  with  ca- 

gacity  to  injure,  automobilist  is  under  much 
igber  degree  of  care  to  look  out  for  pedestrian 
than  pedestrian  is  to  look  out  for  him. — Id. 
<S=»705(1)  (Ky.)  Thit  an  automobile  driver  re- 
ceived a  signal  from  the  traflic  policeman  to  move 
on  did  not  rdieve  him  irom  the  duty  of  sound- 
ing_  his  horn,  slowing  speed,  or  otherwise  exer- 
cimng  reasonable  care  for  the  safety  of  pedes- 
trians at  a  foot  crossing.— Melvills  v.  BoUwage, 
188  S.  W.  638. 

Though  an  automobile  driver  moved  his  ma- 
chine by  order  of  tfa«  traffic  policeman,  he  was 
not  excused  irom  Uability  for  subsequent  negli- 
gent driving.— Id. 

«=>705(1)  (McApp.)  Driving  a  vehicle  In  the 
middle  of  a  street  is  not  negligence  in  itself, 
either  under  the  common  law  or  statute, — Lin- 
stroth  T.  Paper,  188  S.  W.  1126. 
^»705(2)  (K^.)  Pedestrian,  in  nse  of  street  at 
regular  crossing,  has  same  right  to  its  use  as 
vehicles,  and  is  under  no  legal  duty  to  give  way 
to  automobiles.— Weidner  v.  Otter,  188  S.  W. 
336. 

4=9705(10)  (Ky.)  A  pedestrian,  crossing  street 
at  crossing,  must  exercise  ordinary  care  for  his 
own  safety,  considering  amount  and  kind  of  ve- 
hicle traffic,  but  is  not  required  to  look  and 
listen  for  approaching  automobiles,  so  as  to  be 
able  to  avoid  being  injured  by  them. — Weidner 
V.  Otter,  188  S.  W.  335. 
4s>705(10)  (Ky.)  Where  a  pedestrian  obeyed 
Louisville  ordinance  as  to  looking  for  vehicles 
before  crossing  the  street,  she  did  not  become 
ne^igent  by  stopping  in  the  street  tb  wait  for  a 
street  ear  to  pass,  nor  was  she  then  required  to 
return  to  the  sidewalk.— Melville  t.  BoUwage, 
188  S.  W.  638. 

4s»706(5)  (Mo.App.)  Brlving  a  vehicle  in  the 
middle  of  a  street  is  not  a  fact  from  which  neg- 
ligence 'can  be  inferred,  either  under  the  com- 
mon law  or  statute.— Linstroth  v.  Peper,  188  S. 
W.  1125. 

4=3706(6)  (Ky.)  In  action  for  injury  when 
struck  at  street  crossing  by  defendant's  automo- 
bile, evidence  held  to  make  defendant's  negli- 
gence question  for  jury.- Weidner  v.  Otter,  188 
S.  W.  335. 

«=>706(6)  (Ky.)  EJvidence  KeU  to  warrant  sub- 
mission to  jury  of  question  of  defendant's  neg- 
ligence in  driving  an  automobile  over  plaintiff 
at  a  street  crossing.— Melville  v.  BoUwage,  188 
S.  W.  638. 

«=>706(6)  (Mo.App.)  Where  plaintiffs  decedent 
was  injured  by  defendant's  automobile,  recovery 
being  sought  for  noncompliance  with  ordinance 
requiring  driving  as  near  the  rieht-hand  curb 
as  possible,  failure  to  introduce  the  ordinance 
was  a  witbdrawal  of  such  theory,  and  its  sub- 
mission was  error.— Linstroth  ▼.  Peper,  188  S. 
W.  1125. 

4=>706(7)  (Ky.).  What  is  ordinary  care-  on  part 
of  pedestrian  at  street  crossing  is  a  question  fl>r 
the  jury,  upon  consideration  of  character  of 
crossing,  number  and  kind  of  vehicles  using  it, 
aiid  other  attending  circumstances.- Weidner 
v.  Otter,  186  S.  W.  335. 


«=»706(7)  (Ky.)  It  ia  not  contribntory  negli- 
gence per  se  for  a  pedestrian  to  halt  in  the 
street  beside  a  street  car  to  await  its  passage 
at  the  signal  of  the  traffic  policeman  already 
given.-MelviUe  v.  BoUwage,  188  S.  W.  638. 
4=3706(8)  (Ky.)  In  action  for  injury  from  be- 
ing struck  by  automobile  at  street  crossing,  in- 
struction as  to  plaintiff's  care  in  general  terms, 
without  specifically  pointing  out  the  duty  of 
stopping,  looking,  etc.,  as  evidence  of  his  care, 
was  sufficient--Weidner  v.  Otter,  188  S.  W. 
335. 

In  action  for  injury  from  being  struck  by  au- 
tomobUe  at  street  crossing,  general  instruction 
on  care  required  of  automobilist  was  insufficient, 
but  should  specifically  direct  jury's  attention  to 
standard  of  care  to  be  exercised  in  respect  to 
lookout,  warning,  speed,  etc. — Id. 
4C3706(8)  (Ky.)  LouisviUe  city  ordinance,  as  to 
duties  of  pedestrians,  does  not  impose  on  pedes- 
trians any  greater  degree  of  care  than  already 
imposed  by  law,  so  that,  where  proper  instruc- 
tions based  on  the  law  were  given,  refusal  of 
requested  charge,  based  on  the  ordinance,  was 
proper.— MelviUe  v.  BoUwage,  188  S.  W.  638. 

(C)   Pnbllc  Bnlldinva,  Parks,  «md  Other 
Pnbllo  PI»c«»  and  Propertr, 

4=>7I6  (Mo.App.)  A  city  can  temporarily  use 
as  a  garage  a  portion  of  the  property  acquired 
for  a  market,  but  not  then  needed.— NeU  v. 
Kansas  City,  188  S.  W.  919. 

XII.   TORTS. 

(C)    Detectn   or  Obntrncttoiiii  In   Streets 

and  Other  Pnblle  'Ways. 

«=»7«S(1)  CMd.At)p.)  A  city  is  not  required  to 
keep  its  sidewalks  in  a  reasonably  safe  condi- 
tion for  travel,  but  to  exercise  ordmary  care  to 
keep  them  in  that  condition.— Albritton  T.  Kan- 
sas City,  188  S.  W.  239. 

4=9'770  (Mo.App.)  Unevemieas  and  roughness 
produced  by  travel  through  snow  and  slush, 
which  afterwards  freezes  and  presents  no  ob- 
structive or  dangerous  features  which  are  not 
common  to  general  snow  and  ice,  are  not  to  be 
classed  as  actionable  defects. — ^Albrittcm  v.  Kan- 
sas City,  188  S.  W.  239. 
4=>77l  (Mo.App.)  Snow  and  ice,  aUowed  to  ac- 
cumulate upon  a  sidewalk  in  an  uneven  and 
ridgy  condiUon,  so  as  to  constitute'an  obstruc- 
tion to  public  travd,  renders  it  actionably  defec- 
tive.—Albritton  V.  Kansas  City,  188  S.  W.  239. 
€=»773  (Mo.App.)  A  city  is  not  liable  for  inju- 
ries resulting  from  a  general  condition  of  snow 
and  ice  ordinarily  resulting  from  not  removing 
fallen  snow  from  the  sidewalk.— Albritton  v. 
Kansas  aty,  188  S.  W.  239. 
4=»79l(l)  (Mo.)  Wfiere  city  permitted  street 
raUway  to  pile  bricks  near  sidewalk,  and  for  a 
long  time  children  were  in  the  habit  of  playing 
wiu  such  bricks  and  placing  them  on  the  side- 
walk; held,  that  nbtiee  is  Imputed  to  city.— 
Sutter  V.  Metropolitan  St  Ky.  Co.,  188  S." 
W.  65. 

4=>803(1)  (McApp.)  As  compared  with  side- 
walks which  are  free  from  snow  and  ice,  icy 
sidewalks  present  risks  and  dangers  which  ren- 
der them  unsafe  and  calls  for  the  exercise  of 
great  care  by  pedestrians.— Albritton  v.  Kansas 
City,  188  S.  W.  238. 

«=>8t2(2)  (Tenn.)  Acts  1913,  c.  55,  providing 
for  notice  before  suit  of  injuries  received  in  a 
highway,  has  reference  to  injuries  inflicted  by 
reason  of  defects  upon  a  passway,  incapacitating 
it  for  service,  and  did  tfot  require  notice  of  In- 
Jury  to  plaintifTs  property,  resulting  from  an 
overflow  of"  water  thereon  from  an  insufficient 
drain  in  a  public. stTBet.-McCarty  v.  Town  of' 
Mountain  View,  188  S.  W.  595. 
€=3819(2)  (McApp.)  Evidenee,  in  action  for 
negligence  in  permitting  snow  and  ice  on  side- 
walk to.  become  a  dangerous  obstruction  to  trav- 
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el,  kM  to  support  inference  that  it  had  existed 
long  enough  for  city,  in  the  exercise  of  reason- 
able care,  to  have  discovered  and  removed  it. — 
Albritton  v.  Kansas  City,  188  S.  W.  239. 

(D)  Defeets     or    Obstmetlona     In     Benrers, 
Drain*,  and  Water  Coorsea. 

4=>845(7)  (Ky.)  In  action  for  damages  to  plain- 
tiff's property  from  method  of  a  city's  use  of  its 
sewerage  system,  the  measure  of  damages  was 
to  be  limited  to  the  temporary  injury.--Gity  of 
Princeton  v.  Pool,  188  S.  W.  758. 
9=>846  (Ky.)  CbancelloT  held  to  have  power  to 
abate  public  nuisance  from  deposit  ot  sewage 
constituting  special  injury  to  plaintiff  arising 
from  manner  of  maintaining  sewerage  system, 
rather  than  from  permanency  of  system. — City  of 
Princeton  v.  Pool,  188  S.  W.  768. 

In  action  against  city  to  abate  nuisance  aris- 
ing from  sewage  disposal  for  an  injunction  aad 
for  damages,  city's  amended  answer  alleging 
that  it  had  abated  the  nuisance  by  drainage 
since  the  action  was  filed,  presented  a  defense 
to  action  for  injuncflou,  and  should  have  been 
allowed  to  be  filed. — Id. 

XXSl.  FISCAI.  MAXAOEMEirT.  FTJB- 

XJO  TXBBT,  SECmtrriES,  AXD 

TAXATXOir. 

(A)   Poirer  to  Incar  Indebtedness  and  Bz- 
pendltnrea. 

ie=3864(a)  (Ark.)  The  Constitution  contains  no 
limitation  upon  cost  of  municipal  improvements 
except  the  implied  limitation  of  cost  to  special 
benefits  derived  from  the  improvement. — White 
T.  Loughborough,  188  S.  W.  10. 

(C)  Bonds  and  Other  Seenrltl«a>  and,  Mak- 

ing Fands. 

^s>9IO  (Mo.)  No  bonds  can  be  voted  in  moniel- 
palities  except  for  the  general  improvement  of 
municipal  facilities  and  all  bonds  issued  by 
them  must  be  designed  to  that  end. — State  ex 
rel.  Pike  County  ▼.  Gordon,  188  S.  W.  88. 

(D)  Taxea  and  Other  ReTenne.  and  Appll- 

cation  Thereof. 

<S=»956(1)  (Mo.)  A  city  must  look  to  its  charter 
for  power  to  tax  and  must  abide  by  the  limi- 
tations therein  expressed. — Albera  ▼.  City  of 
St  Louis,  188  S.  W.  83. 

«=>978(7)  (Ky.)  In  view  of  Ky.  St.  {  3006, 
subjecting  fee  and  all  interests  in  lands  in  cit- 
ies to  a  city  tax,  action  for  delinquent  taxes  and 
penalty,  held  not  barred  by  failure  to  make 
contingently  interested  persons  parties  until 
after  five  years,  when  their  interest  first  ap- 

§  eared.— Davie's  Ez'r  v.  City  of  Louiarille,  188 
.  W.  911. 

MURDER. 

See  Homidda 

MUTUAL  BENEFIT  INSURANCE. 

Sea  Insurance,  ^=>7S0-S2B. 

MUTUALITY. 

See  Oontracta,  «=»10. 

MUTUAL  WILLS. 

See   Frauds,   Statute   of,   «=>128. 

NAMES. 

See  Husband  and  Wife,  «=9224;   Partnership, 

NAVIGABLE  WATERS. 

S«e  Waters  and  Water  Conraea. 

NEGLIGENCE. 

See  Carriers,  «=9l21-347;  Death;  Electricity, 
<8='14,  19;  Estoppel,  <8=>96;  Evidence,  <S=» 
474;   Highways.  «5>17&-184;    Landlord  and 


Taout,  «=»164,  100;  Master  and  Semuit, 
<s»89-S80;  Municipal  Corporations,  «=>706, 
706,  768-846;  Railroads,  «s>224-401: 
Street  Railroads,  «=»78;  TelegraplM  and 
Telephonea,  «s>27-6& 

I.  AOTt  OB  OMISSIONS  OOKSTITITT. 

IHO  NEGUGENOE. 

(A)   Personal  Condnet  in  Oenoral. 

^3>6  (Ky.)  If  a  statute  expressly  reqnirea  cer- 
tain precautions,  mere  compliance  with  ft  doe* 
not  necessarily  render  unnecessary  other  pre- 
cautions required  by  ordinary  care. — Moore  ▼. 
Hart,  188  S.  W.  Sfll. 

(O)  CoBdltlon  aad  Use  of  liand,  Bnlldlmsa, 
and  Other  Straatarea. 

9=332(1)  (Mo.)  The  Jury  may  consider,  on  qnes- 
tion  of  duty  to  keep  premises  in  reasonably 
safe  condition,  the  fact  that  they  were  used  for 
stockyards  and  that  defendant,  in  promoting 
sanitation,  was  compelled  to  constract  sewer 
openings  such  as  that  on  which  plaintiff  was 
injured;  the  purpose  and  intended  uae  of  th» 
yards  and  allejrs  being  the  handling  of  stock 
and  not  convenience  or  buyers.— Hoyt  v.  Kan- 
sas City  Stockyards  of  Missouri,  188  8.  W.  106. 

a.  FBOXIMATE   CAUSE   OF   IVJITBT. 

«=s>56(l)  (Ky.)  The  negligence  for  which  a 
party  is  liable  ia  one  that  proximatdy  causes 
or  contributes  to  causing  injury  to  another, 
where  no  independent  efficient  cause  intervenes, 
and  the  injured  party  is  not  at  fault— Judd'a 
Adm'x  v.  Southern  Ry.  Ce.,  188  S.  W.  880. 
«=>62(1)  (Ky.)  Where  the  Injury  ia  caused  by 
an  intervening,  independent  efficient  cause  to- 
which  defendant  did  not  contribute,  and  for 
which  he  was  not  reaponalble,  or  ia  caased  by 
plaintiff's  act  or  omission,  defendant's  negli- 
gence ia  not  the  proximate  cause.— Judd'a 
Adm'x  V.  Southern  Ry.  Co.,  188  S.  W.  880. 

Ordinary  conditions  of  the  weather  usual  at 
the  time  and  under  the  circumstances,  reason- 
ably to  be  expected,  are  not  efficient  causes 
when  they  effect  a  negligent  act  or  omission, 
and  those  who  are  negligent  are  held  to  know 
the  usual  effect  of  such  forces  and  are  liable. 
-Id. 

in.  OOKnUBUTOBT  KEGUOElfOE. 
(A)  Persona  Injvred  In  Qoneral. 

«=»83  (Tex.Civ.App.)  Under  the  doctrine  ot 
discovered  peril,  plaintiff  must  show  that  ha 
was  in  a  perilous  position,  that  defendant  dis- 
covered it  in  time  to  avert  accident  and  had 
no  reason  to  believe  that  plaintiff  could  or  would 
free  himself  from  impending  injury. — Horwita 
V.  Jefferson  County  Traction  (To.,  188  S.  W.  26. 

(D)  Comparative  HearUvenee. 

«s»97  (Tex.Clv.App.)  Under  Vernon's  Sayles* 
Ann.  Civ.  St.  1914,  art.  5246h,  as  to  compara- 
tive negligence  and  its  effect  on  the  servant's 
recovery,  a  servant  may  recover  for  injuries, 
though  he  is  himself  ne^gent. — Consolidated 
Kansas  City  Smelting  &  Refining  Co.  ▼.  Dill, 
188  S.  W.  439. 

iS=9|OI  (Ky.)  Contributory  negligence  of  plain- 
tiff's intestate  struck  by  a  train  in  defendant 
employer's  switchyard  did  not  defeat  a  recovery 
bv  his  administrator,  but  under  the  federal  Em- 
ployers' Liability  Act  only  went  to  diminish  tha 
amount  of  the  recovery.— Lexington  &  E.  Ry, 
Co.  V.  Smith's  Adm'r.  188  S.  W.  1091. 

nr,  Aonoxs. 

CB)  BTldenee. 

«S9|25  (Mo.)  A  property  owner  cannot  estab- 
lish a  standard  ot  care  b:r  showing  maintenance 
of  many  sewer  connections  on  hia  premise* 
similar  to  that  by  reason  of  alleged  defective 
construction  of  which  plaintiff  was  injured. — 
Hoyt  V.  Kansaa  City  Stockyards  of  MisaoaiL. 
188  S.  W.  100. 
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<0)  Tvtal,  JsAvBieatt  u4  Bevtevr* 

_  >  1 36(14)  (Tei-Civ^pp.)  The  general  rule  is 
that  negligence  is  a  question  of  fact  for  the- jury, 
but  the  courts  may  declare  some  acts  to  be  so 
obviously  dangerous  and  reckless  as  to  con- 
stitute negligence  per  se. — St.  I>oul8,  B.  &  M.  By. 
Co.  T.  Paine,  188  S.  W.  1033. 

®=>I39(7)  (Mo.)  Refusal  of  instruction  not  to 
consider  evidence  of  other  sewer  connections 
similar  to  that  cauang  plaindS's  injury  was 
proper,  where  iilaintiS  alleged  that  the  one  on 
which  he  was  injured  was  different  from  the 
others  and  defendant  pleaded  contributory  neg- 
ligence through  plaintiff's  acquaintance  with 
premises,  and  the  court  had  instructed  that  de- 
fendant could  not  establish  a  standard  of  care 
by  showing  maintenance  of  similar  openings. — 
Hoyt  T.  Kansas  City  Stockyards  of  Missoari, 
188  S.  W.  106. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Bailroads,  «=»22e. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  «=>98»-856;    New  Trial, 
«=3l02,  loa 

NEWSPAPERS. 

See  Mortgages,  «=3366.  • 

NEW  TRIAL 

See  Appeal  and  Error,  «s>281,  302,  979;  Orim- 
inal  Law,  <S=»922-966,  1063-1066.  1166. 

X.  MATUBE  AKD  SCOPE  OF  BEBfEDT. 

^s>6  (Mo.)  Granting  of  new  trial  is  matter 
largely  in  discretion  of  trial  court,  which  must, 
however,  be  judicially  and  not  arbitrarily  exer- 
cised.—Sutter  V.  Metropolitan  St.  Ry.  Co.,  188 
S.  W.  66. 

H.  OBOUNDS. 
(C)  Rvlinvi  and  Inatniotlons  at  Trial. 

«»39  (Mo.)  Under  Rev.  St.  1909,  §  2022,  a  di- 
rection to  the  jury  which  is  wrong  is  an  error  of 
law  and  not  of  fact— Lord  t.  Delano,  188  S. 
W.  98. 

<0)  DIsanallflisatlom   or  BUBeondnot  of  or 
AVeotinK  Jury. 

«=»42(2)  (Ky.)  Before  a  new  trial  will  be  grant- 
ed on  the  ground  of  incompetency  of  a  juror 
because  of  his  knowledge  of  the  verdict  rendered 
at  a  former  trial,  it  must  be  shown  by  compe- 
tent evidence  that  matters  complained  of  so 
operated  on  mind  of  juror  as  to  Influence  his 
verdict.— Borderland  Coal  Co.  v.  Kerns,  188  S. 
W.  783. 

4=>44{1)  (Tex.Ciy.App.)  In  lineman's  action 
for  injuries,  refusal  of  new  trial  on  ground  of 
alleged  misconduct  of  jury  in  fixing  the  amount 
of  tne  verdict  held  not  an  abuse  of  trial  court's 
discretion.— Gulf  States  Telephone  Co.  v.  Shretts, 
188  S.  W.  289. 

4s>44(3)  (Tex.Civ.App.)  Evidence  of  miscon. 
duct  of  jury  in  discussing  impropw  Jasues  dur- 
ing consideration  of  case  held  not  sufficient  to 
require  a  new  tiiaL— Missouri,  K.  A  T.  Ry.  Co. 
of  Texas  t.  ComeUni,  188  8.  W.  91. 

(F)  Vordlet  or  Flndlnsa  Contrarr  to  I«v* 
or  Bvldence. 

4=970  (^o.)  Where  defendant  street  railway, 
in  tearing  up  street,  piled  bricks  near  sidewalk, 
and  children  played  with  them,  and  plaintiff's 


wife  at  night  fell  over  brick  placed  by  diild 
on  sidewalk, 'order  granting  plaintiff  new  trial 
will  not  be  reversed,  on  ground  that  verdict  in 
his  favor  could  not  stand. — Sutter  v.  Metropoli- 
tan St.  Ry.  Co.,  188  S.  W.  65. 
«=»72  (Mo.)  In  action  for  injuries  to  automo- 
bile passenger  struck  b^  train  at  crossing, 
granting  plaintiff  new  trial  because  the  ver- 
dict for  defendant  was  against  the  weight 
of  evidence  held  warranted. — Lord  T.  Delano, 
188  S.  W.  93. 

rH)  Kevrlr  DlnooTered  HTldeneo. 

9=3 1 02(3)  (Ky.)  In  action  for  personal  injury, 
where  there  was  nothing  to  show  that  defendant 
could  have  discovered  the  testimony  of  plaintiff's 
former  physician  before  trial,  new  trial  for  new- 
ly discovered  evidence  was  improperly  denied  on 
a  want  of  diligence.— Louisville  ft  N.  By.  Oo. 
V.  Hulette,  188  S.  W.  653. 

4=>I08(1)  (Ky.)  Newly  discovered  evidence 
which  is  purely  cumulative  will  not  authorise 
the  granting  of  a  new  trial ; '  but  newly  dis- 
covered evidence,  not  cumulative  and  such  as 
to  render  a  different  result  reasonably  certain, 
is  ground  for  a  new  trial.— Louisville  &  N.  Ry. 
Co.  V.  Hulette,  188  S.  W.  663. 
«=>I08(3)  (Tex.Clv.App.)  A  new  trial  will  not 
be  granted  for  newly  discovered  evidence  tend- 
ing to  establish  agreement  which  was  unen- 
forceable for  want  of  consideration.— Boerger 
V.  Vandegrift,  188  8.  W.  94a 
«S9|08(4)  (Ky.)  In  action  for  personal  injury, 
wherein  whether  a  disease  from  which  plaintifl 
suffered  Was  dtte  to  the  injury  was  in  issue,  new- 
ly discovered  evidence  that  he  had  been  treated 
therefor  prior  to  his  injury,  not  purely  cumula- 
tive, is  ground  for  a  new  trial. — Louisville  ft  N. 
Ry.  Co.  V.  Hulette,  188  B.  W.  668. 

in.  FROOEESIKOS  TO  FBOOTTBE 
XEW  TBXAK. 

«=>I25  (Mo.)  AppUcation  for  new  trial  for 
newly  discovered  evidence  must  show  it  has 
come  to  applicant's  knowledge  since  trial;  that 
there  was  no  lack  of  diligence;  that  its  object 
is  not  to  impeach  a  witness;  and  that  it  will 
probably  change  the  result. — Bowen  v.  Mat- 
lack,  188  S.  W.  99. 

«S9|43(1)  (Ky.)  Affidavits  of  two  jurors  that 
jury  had  been  informed  of  a  recovery  by  plain- 
tiff at  former  trial  will  not  be  received  on  mo- 
tion for  new  trial  for  the  purpose  of  showing 
that  juror  making  statement  was  incompetent. — 
Borderland  Coal  Co.  v.  Kerns,  188  S.  W.  783. 
^=3 1 67(3)  (Ky.)  A  petition,  in  an  action  to  set 
aside  a  judgment  and  for  new  trial  under  Civ. 
Code  Prac.  {{  518,  519  or  520,  for  unavoidable 
casualty  or  misfortune,  must  show  the  judg- 
ment to  be  vacated,  must  set  out  the  pro- 
ceedings in  the  action,  or  make  the  record  a 
part  of  the  petition.- Noe  v.  Davis,  188  S.  W. 
457. 

In  an  action  under  Civ.  Code  Prac.  §|  618- 
621,  to  set  aside  a  judgment  for  unavoidable 
casualty,  the  petition  must  set  out  facts  con- 
stituting a  valid  defense  to  the  cause  in  which 
the  judgment  complained  of  was  rendered. — Id. 

in  an  action  under  Civ.  Code  Prac.  |§  518- 
521,  to  set  aside  a  judgment  for  unavoidable 
casual^,  the  petition  must  state  facts,  showing 
that  plaintiff  was  prevented  from  appearing  in 
obedience  to  summons  or  defending  the  action 
by  unavoidable  casualty  or  misfortune  which  or- 
dinary prudence  could  not  have  guarded 
against. — Id. 

An  action  to  set  aside  a- judgment  or  for  a 
new  trial  under  Civ.  Code  Prac.  {  518,  subsec. 
7,  for  unavoidable  casualty  or  misfortune,  can- 
not be  maintained  where  the  petition  shows 
that  plaintiff,  being  served  with  summons  and 
informed  by  a  third*  party  that  he  was  not  in- 
volved in  the  suit,  made  no  effort  to  defend. — Id. 
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NITROGLYCERIN. 

See  Burglary,  <t=»12. 

NOMINATION. 

See  Klecdooi,  «S9121-1S4. 

NONSUIT. 

See  Diamisaal  and  Nonsuit. 

NOTARIES. 

See  Affidavlta,  «s>6. 

NOTES. 

See  BiOa  and  Notet. 

NOTICL 

See  Adrerae  Poaaeasion,  «=>31;  Aasinunents, 
«i=»57:  Bins  and  Notes,  «=»414;  Carriers, 
€=s>218;  Corporations,  ^^28;  Insurance, 
«=>229,  751,  766;  Mechanics'  Liens,  <S=all8; 
Municipal  Osrporations,  «=>791,  812;  Beceiv- 
ers,  «=»36;  Sales,  «s>285. 

NOVATION. 

4=»I0  (Bij.)  A  contractor  held  entitled,  nnder 
a  contract  between  the  owner  and  a  material- 
man in  which  the  contractor  was  substituted 
for  the  owner,  to  recover  from  the  material- 
man damages  for  delay  in  furnishing  the  ma- 
terials.—A.  Bentley  &  Sons  Co.  t.  Bydraolic 
Press  Brick  Co..  188  S.  W.  897. 


NUISANCE 

See  Intoxicating  Liquors,  €=9143; 
Corporations,  Q=960CS.    . 


Municipal 


n.  PUBUo  mmAXCES. 

(B)  niKhts  aad  Remedlea  of  PrtTate  Per- 
sona. 

4=»72  (Mo.)  One  specially  injured  by  a  nui- 
sance, such  as  a  dam,  has  a  right  of  action 
therefor,  although  it  is  public  in  its  nature  and 
a  violation  of  law. — Scoeurich  t.  Bmpire  Dist 
Electric  Co.,  188  8.  W.  114. 
^=»76  (Mo.)  One  suing  on  account  of  special 
injuries  from  a  nuisance  public  in  its  nature, 
such  as  a  dam,  must  allege  such  injuries. — 
Scheurich  t.  Empire  Dist.  Electric  Co.,  188  S. 
W.  114. 

OBJECTIONS. 

See  App'eal  and  EJrror,  «=3l85-233;  Courts, 
«B337;  Criminal  Law,  «=>1035-1043;  Ex- 
ceptions, Bill  of,  <g=»42 ;  Parties,  «=37Q,  70; 
Trial,  <8=985. 

OBSCENITY. 

4s>l7  (Ky.)  In  a  prosecution  for  exUbitinc  Ob- 
scene and  indecent  pictures,  evidence  held  to 
sustain  a  verdict  of  not  guil^. — Commonwealth 
V.  Calloway,  188  S.  W.  628. 

OBSTRUCTIONS. 

See  Highways,  ^s'lSS. 

OFFICERS. 

See  Clerks  of  Courts,  4=»2 ;  Corporations,  «=> 
316,  899-432;  Elmbezzlement ;  Evidence,  <S=» 
83:  Garnishment,  e=>63;  Highways,  <8=>95; 
Injunction,  4=i>80;  Insurance,  €=>T55;  Judg- 
es; Justices  of  Uie  Peace;  Municipal  Cor- 
porationsL^  «ssil73,  184 ;  Quo  Warranto ;  Be- 
ceivers;  Schools  and  School  Districts,  9=363 ; 
Sheriffs  and  Constables;    Statutes,  «=3l26. 


X.  ArpoiMracEm.    qgAuwoATiOH, 

AXD  TBHUKE. 

(F)  Tens  «t  Ofliee,  Taeaaetes,  «n*   RoM- 
tsv  Over. 

«s>55<2)  (Ky.)  Tinder  Const  |{  27,  28,  a  state 
senator,  by  accepting  the  office  of  banking  com- 
missioner, created  a  vacancy  in  the  senatorial 
office.— Meagher  v.  How^  188  S.  W.  373. 

OPINION  EVIDENCE 

See  Criminal  Law,  «s>  448:    Evidence,  «=> 
474-«4«. 

OPTIONS. 

See    Sale%    •=>24:     Vendor    and    Purchaser, 


ORDERS. 

See  Bzecaton  and  Administratoia,  ^3347. 

ORDINANCES. 

See  Mnnldpal  Oorptwationa,  «3>108,  604-642. 

PARDON. 

See  Criminal  I«w,  «s>804. 

4sa6  (Tens.)  Accused,  found  ^Qty.  may  ba 
pardoned  pending  appeal,  since  in  proviaion  of 
Const  art  3,  {  6]  empowering  Governor  to  par- 
don "after  conviction,"  "conviction"  means 
verdict  of  guilty.— State  v.  Garrett  188  S.  W. 
58.  . 

®=>9  (Tmn.)  Accused  pardoned  pending  ap- 
peal, who  unsuccessfully  moves  to  dismiss  hia 
appeal,  and  does  not  call  attention  of  Supreme 
Court  to  his  pardon,  the  case  being  afflrmed  for 
want  of  bill  of  exceptions,  and  who  on  remand 
exhibits  his  pardon,  does  not  waive  it — State  v. 
(Barrett,  188  S.  W.  58. 

A  pardon  does  not  release  convict  from  costs 
of  prosecution. — Id. 

€=3 1 5  (Tenn.)  Usually,  if  prisoner  faUs  to 
plead  his  pardon  and  puts  himself  on  trial,  he 
waives  the  pardon.- SUte  v.  Garrett  188  S.  W. 
58. 

PARENT  AND  CHILD. 

See  Divorce,  «s>303,  312 ;  Fraudulent  Canw- 
ances,  9=»96;    Gifts,  «s»47;   Infants. 

«=»4  (Ark.)  Where  daughter  rendered  services 
to  her  father  and  mother  during  last  years  of 
their  lives,  her  brother  was  under  no  legal  lia- 
bility to  her,  in  the  absence  of  any  agreement  to 
pay  for  such  seirices.- Maupin  v.  Gains,  188  S. 
W.  552. 

€=>I6  (Tenn.)  "Emancipation"  of  a  child  la  the 
relinquishment  by  the  parent  of  control  or  au- 
thority, conferring  on  the  child  the  right  to  hia 
earnings,  terminating  the  parent's  legal  duty  to 
support  and  may  be  expressed  or  implied,  con- 
ditional or  absolute,  complete  or  partial.— Wal- 
lace V.  Cox,  188  S.  W.  611. 

The  emancipation  of  a  minor  mast  be  proved, 
and  the  burden  of  proof  is  on  the  father  claim- 
ing immunity  from  liability  because  of  it — Id. 

Where  a  minor  daughter  is  from  home  for 
temporary  employment,  leaving  part  of  her 
clothing  and  bedding  at  home,  even  though  she 
receives  wages  for  ner  labor  for  her  own  vae, 
tiiere  ia  no  emancipation.— Id. 

PAROL  EVIDENCE 

See  Evidence,  «=>S97-460i 

PARTIES. 

For  parties  on  appeal  and  review  of  raUnga  aa 

to  parties,  see  Appeal  and  Error. 
For  parties  to  particular  proceedings  or  instrn> 
meats,  see  also  the  varioua  apedBc  topics. 
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(B)   Joinder. 

9=>25  (Tenn.)  That  a  husband  and  wife  have 
under  a  will  various  inteieata  in  property,  the 
extent  of  which  in  either  of  tbem  depends  upon 
his  survival  of  the  other,  .does  not  make-  them 
antagonistic  so  as  to  make  their  joinder  as 
plaintiffs  improper, — Scruggs  t.  Maybenr,  188 
S.  W.  207. 

▼.  DEFECTS,  OBJEOTIOHS.  AKS 
ABtENDBIENT. 

^975(2)  <Mo.)  A  general  denial  waives  a  de- 
fect of  parties. — ^Ajaderson  t.  Hall,  188  S.  W. 
70. 

«=»76(6)  (Mo.App.)  Where  the  petition  show- 
ed that  plaintiffs  were  suing  kb  foreign  exec- 
utors, and  defendant  answered  without  demur- 
ring on  account  of  the  legal  incapacity  of 
plaintiffs  to  sue  which  is  made  a  ground  of  de^ 
murrer  by  Rev.  St  1909,  {  1800,  the  defect 
was  waived  under  section  1804.— Wright  ▼. 
Wayland,  188  S.  W.  928. 

Where  defendant  failed  to  demur,  though  pe- 
titiott  showed  plaintiffs  weie  suing  as  foreign 
executors  and  therefore  incapable,  be  cannot, 
under  Rev.  St.  1909,  {  1804,  subsequently  at- 
tack petition  on  the  ground  that  it  stated  no 
cause  of  action  by  reason  of  plaintiffs'  incapac- 
ity to  sue.— Id. 

PARTITION. 

See  Appeal  and  Error,  <S=>1036;  Evidence,  4=> 
265. 

IX.  ACTIONS    FOB,    PARtlTTOH. 
(A)  Rlsht  of  Aetton  and  Detenaoa. 

«=»I2(4)  (Mo.)  Rev.  St.  1909,  |  25S9,  as  to  par- 
tition of  estates,  does  not  require  partition  if  it 
would  defeat  the  ends  of  a  declared  trust  which 
amounts  to  an  agreement  to  keep  the  estate  in- 
tact until  a  future  time,  as  where  the  trust  was 
to  continue  until  a  certain  mortgage  indebted- 
ness was  discharged.— Springer  v.  Bradley,  188 
S.  W.  176. 

®s>l3  (Ky.)  While  a  dowress  is  not  a  joint 
owner,  within  Civ.  Code  Prac.  I  490,  as  to  sale 
for  partition  of  land  jointly  owned,  if  in  addi- 
tion to  her  interest  there  are  two  joint  owners, 
there  may  be  a  sale. — ^Vanderpool's  Heirs  v. 
Vanderpool's  Heirs  and  Creditors,  188  S.  W. 
461. 

4=9 1 9  (Ark.)  Unless  a  tenant  in  common  Is  in 
possession,  or  his  title  is  admitted,  he  cannot 
maintain  a  bill  in  equity  for  the  partition  of 
the  land.— Maupin  v.  Gains,  188  S.  W.  552. 
^=>22  (Mo.)  Where  creditors  of  landowner  per- 
mitted conveyance  thereof  to  one  of  them  on  his 
filing  declaration  of  trust,  conditioned  that  he 
hold  record  title  and  receive  rents  and  profits 
to  pay  off  indebtedness  evidenced  by  note  and 
mortgage  given  to  erect  a  building  on  the  prem- 
ises and  on  which  he  was  personally  liable,  suc- 
cessors of  soch  creditors  could  not  have  parti- 
tion after  such  note  and  mortgage  had  been 
paid,  they  having  subsequently  agreed  to  au- 
thorize issuance  of  certificates  of  trust  in  lieu 
of  partition.— Springer  v.  Bradley,  188  S.  W. 
175. 

Parties  in  interest  have  the  right  to,  and 
can  by  valid  agreements,  postpone  their  rights 
under  Rev.  St  1909,  {  2559,  a«  to  partition. 
—Id. 

(B)  ProocoAlmss  si>4  Relief. 

4s»39  (Ark.)  When  a  court  of  chancery  has 
possession  o>f  case  on  some  ground  of  equity 
jurisdiction  wholly  distinct  from  partition,  the 
cause  will  be  retained  for  that  purpose.— Man- 
pin  V.  Gains,  188  S.  W.  562. 
i^ssSe  (Ky.)  Answer  of  dowress,  in  action  for 
sale  for  partition  being  tendered  at  the  term 


after  sale  and  confirmation,  tod  not  constitut- 
ing a  proper  application '  for  neF  trial .  under 
Civ.  Code  Prac.  |  518,  held  properly  refused. — 
Vanderpool's  Hefrs  v.  Vanderpool's  Heirs  and 
Creditors,  188  S.  W.  461. 

€=>86  (Ark.)  A  cotenant,  establishing  her  title 
in  suit  for  partition  against  one  seeking  to  enjoy 
the  exclusive  possession,  was  entitled  to  recover 
a  proportionate  share  of  the  rents  from  be- 
ginning of  defendant's  possession.— Maupin  v. 
Gains,  188  8.  W.  552. 

«S995  (Ky.)  Under  Civ.  Code  Prac.  {  495,  sub- 
sec.  2,  the  order  for  sale  for  partition  of  land 
in  which  there  is  a  dower  interest  need  not 
provide  for  compensation  of  dowress,  but  this 
may  be  ordered  later. — Vanderpool's  Heirs  v. 
Vanderpool's  Heirs  and  Creditors,  188  S.  W. 
461. 

PARTNERSHIP. 

See  Insurance,  9=»328;  Joint  Stock  Companies, 

I.   THE  REZ.ATI01). 
(A)   Creation  and  Reqnlaltea. 

®=>3  (Ark.)  That  plaintiffs  and  defendants 
agreed  to  purchase  a  horse  and  form  a  joint 
stock  company,  each  agreeing  to  take  a  share 
and  gave  notes  evidencing  a  joint  liability,  did 
not  constitute  them  partners,  since  a  mere  com- 
munity of  interest  by  joint  ownership  is  not  a 
partnership.- Harrison  v.  Walker,  188  S.  W. 

(B)   Aa  to  Third  PoraOM. 

4=>43  (Ark.)  A  so-called  stock  company  com- 
posed of  the  members  of  a  former  partnership 
and  others,  not  incorporated,  but  organized  an- 
der  a  scheme  known  as  the  Massachusetts 
Trust  was  in  effect  no  more  than  a  "partner- 
ship.'—Baker-McGrew  Co.  V.  Union  Seed  & 
Fertilizer  Co.,  188  S.  W.  571. 

XX.  THE  FIRM,  ITS  WAME.  POWERS, 
AlfS  PROFSRTT. 

«=»64  (Ky.)  Under  Ky.  St  {  199b,  subsecs.  1, 
4,  conduct  of  mercantile  busineas  by  Riche> 
father  and  son  as  partners  under  the  arm  name 
of  "Richey  &  Son,''  without  filing  certificate  re- 
quired by  statute,  held  not  an  offense,  since  no 
rart  of  the  name  was  assumed  or  fictitious. — 
Commonwealth  v.  Richey,  188  S.  W.  397. 
®s»64  (Ky.)  Use  of  the  surname  of  partners 
in  the  firm  name  held  sufficient  under  Act 
March  21,  1906  (Ky.  St  g  109b)  g  4,  to  except 
it  from  the  provisions  of  the  act — Common- 
wealth V.  Bassett  188  S.  W.  469. 

lY.  RIGHTS  AWP   UABILITIES  AS 

TO  THIRD  PERSONS. 

(A)  Repreaeatatlon    of   Flraa   br   Partner. 

^9(41  (Ark.)  Where  those  in  charge  of  a  so- 
called  company,  in  effect  no  more  than  a  part- 
nership, represented  all  the  individual  members 
in  their  sales  of  seed  to  a  seed  company,  the 
members  were  bound  by  the  estoppel  arising 
from  their  conduct. — Baker-McGrcw  Co.  v.  Un- 
ion Seed  &  FertiUzer  Co.,  188  S.  W.  571. 
$=»I57(1)  (Ark.)  There  can  be  no  ratification 
of  one  partner's  payment  of  an  individual  debt 
with  partnership  funds  or  assets,  without  its 
consent,  where  tne  other  partners  had  no  notice 
or  knowledge  of  the  payment. — Baker-McGrew 
Co.  V.  Union  Seed  &  Fertilizer  Co.,  188  S.  W. 
671. 

PART  PAYMENT. 

See  Limitation  of  Actiona,  «s9ieQ. 

PART  PERFORMANCE. 

See  XVauds,  Sutnte  of,  «=>129. 

PASSENGERS. 

See  Carrieie,  «=>238-347. 
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PAYMENT. 

See  Chattel  Mortgages,  ®=>235;  Compromise 
and  Settlement;  Corporations,  ®=3l55;  Ex- 
ecutors and  Administrators,  ^=>258 ;  Insur- 
ance, ®=>186;  Limitation  of  Actions,  .^=3 
160;  Municipal  Corporations,  4=9370;  Sub- 
rogation ;  Taxation,  €=9531 ;  Trusts,  €=» 
81 ;   Vendor  and  Purchaser,  ®=3l85. 

V.  BEOOVEBT   OF  FATMENTS. 

®=384(4)  ,(Ky.)  In  wife's  action  to  recover  her 
fflone;  paid  by  her  husband  under  duress  in  set- 
tlement of  alleged  cause  of  action  against  him 
for  slander,  evidence  as  to  the  slanderous  vords 
claimed  to  have  been  spoken  by  him  against 
feme  defendant  held  not  within  the  issues  and 
inadmissible.— Jett  v.  Jett,  188  S.  W.  669. 
«=»89(1)  (Ky.)  The  fact  that  a  wife's  action 
to  recover  her  money  which  her  husband,  under 
duress  had  paid  to  defendants  in  settlement  of 
an  alleged  cause  of  action  against  him  for  slan- 
der, was  not  brought  until  after  such  cause  of 
action  had  been  barred  by  limitations,  did  not 
estop  her  from  suing.^Jett  v.  Jett,  188  S.  W, 
669. 

A  wife  suing  to  recover  her  money  paid  de- 
fendant by  her  husband  under  duress,  on  identi- 
fying the  money  so  paid  as  her  property,  might 
recover  it. — Id. 

4=s>89(6)  (Ky.)  Jn  .wife's  action  against  mar- 
ried woman,  her  husband,  and  their  attorney  to 
recover  amount  paid  them  out  of  her  money  by 
her  husband's  check  obtained  under  duress  in 
settlement  of  feme  defendant's  alleged  cause  of 
action  against  him  for  slander,  evidence  held 
to  make  the  duress  question  for  Jury. — Jett  ▼• 
Jett.  188  S.  W.  669. 

Evidence  held  to  make  plaintiffa  ownership 
of  money  paid  and  sought  to  be  recovered  a 
question  for  the  jury. — Id. 

In  wife's  action  to  recover  her  money  paid  to 
defendants  by  her  husband  under  duress,  mstruc- 
tions  as  to  her  right  of  recovery  hM  correct 
—Id.  Jt- 

In  wife's  action  to  recover  her  money  paid 
to  defendants  by  her  husband  under  duress,  re- 
fusal of  defendants'  requested  instruction  as 
to  effect  of  commingling  of  wife's  money  with 
her  husband's  in  the  deposit  from  which  the  pay- 
ment was  made  held  proper,  as  it  would  have 
been  misleading. — Id. 

PEACE. 

See  Breach  of  the  Peace. 

PENALTIES. 

See  Carriers,  4s»20;  Insurance,  4s>6T5;  Mas- 
ter and  Servant,  «s>83;  Taxation,  «s>&8d, 
846 

PERJURY. 

n.  PROSECUTION  AND  PtTNISH- 
MENT. 

«=>2I  (Ark.)  Allegations    of    indictment    had 

sufficient  as  to  the  case  in  which  the  alleged 
false  testimony  was  given. — State  v.  Leather- 
man,  188  S.  W.  546. 

«=>22  (Ark.)  Under  Kirby's  Dig.  t  1970,  alle- 
gation u  indictment  that  justice  of  the  peace, 
having  jurisdiction,  swore  defendant  to  testify 
truly,  he  having  lawful  authority  to  adminis- 
ter such  oath,  held  sufficient  as  to  his  authority. 
—State  V.  Leathennan,  188  S.  W.  545. 
«s>25(5)  (Ark.)  Allegation  in  an  indictment 
that  the  justice  of  the  peace  before  whom  defend- 
ant was  sworn  and  testified  was  investigating 
a  charge  of  selling  intoxicating  liquors  and  that 
defendant's  false  testimony  was  material,  held 
sufficient  as  to  materiality  of  false  testimony.— 
State  V.  Leatherman,  188  S.  W.  545. 
'  4=926(4)  (Ark.)  An  indictment  setting  out  the 
testimony  of  the  defendant  and  traverring  it 


by  a  recital  at  the  tmtli  snffldoiQy  nentired 
the  affirmative  matter  pleaded.— State  t.  Leatb- 
erman,  188  S.  W.  5457 

PERPETUITIES. 

®=>6(1)  (Tenn.)  A  restraint  on  alienation  dur- 
ing the  lives  of  the  grantor  and  grantee  is  roid 
if  the  estate  is  general,  but  not  if  the  estate 
is  the  separate  one  of  the  wife. — Scmna  t. 
Mayberry.  188  S.  W.  207. 

PERSONAL  INJURIES. 

See  Carriers,  4s>298-M7;  Damages,  «=>62, 
131,  132,  184,  185;  Electricity,  «=»14,  19; 
Ehridence,  4=9123;  Master  and  Servant,  ^3> 
89-830;  Municipal  CorporaUons,  *=>763- 
819;  Negligence;  Bailroada,  4=9281,  287- 
401. 

PETITION. 

See  Bemoval  of  Causes,  4=988. 

PHOTOGRAPHS. 

See  Criminal  Law,  4=9488,  444. 

PHYSICIANS  AND  SURGEONS. 

See  Criminal  Law,  4=9484. 

4=>I3  (Tenn.)  Father  held  liable  to  pay  for 
surgical  o^ration  performed  with  his  assent, 
nncommunicated  to  the  doctor  until  afterwards, 
upon  his  partially  emanicipated  minor  dauchtes, 
— WaUacB  V.  Cox,  188  S.  W.  61L 

PLACE. 

See  Intoxicating  liquors,  4=>147,  23flL 

PLEA. 

See  Oriminol  Law,  4=a296,  300. 

PLEADING. 

See  Judgment,  4s>261-253;  Justices  of  A» 
Peace,  4=999;   Trial,  4=9252. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FOBM  ANB  ALLEOATIOirS  IN  GEir. 
EKAL. 

4=98(2)  (Ky.)  An  answer  merely  stating  con- 
clusions of  law  based  on  an  erroneous  construc- 
tion of  statute  held  insufficient. — Johnson  r. 
McKenna,  188  S.  W.  480. 

4=>I7  (Tex.Civ.App.)  In  pleading,  facts  to  be 
established  should  oe  directiy  averred,  and  not 
merely  suggested  as  an  inference  from  other 
facts  stated.- Street  v.  J.  I.  Case  Threshing 
Mach.  Co.,  188  S.  W.  725. 
4^32  (Ky.)  It  is  enough  that  the  petition  in  as 
action  on  a  writing  states  its  substance  and  lQ 
thereof  that  is  material  to  plaintiff's  cause  ot 
action.— Matherley  v.  Wright,  188  S.  W.  385. 

That  the  petition  describes  land  more  specific- 
ally  than  in  the  contract  sued  on  does  not  make 
it  bad,  so  long  as  it  avers  that  the  land  describ- 
ed in  the  two  is  the  same. — Id. 
4=>34(3)  (Ark.)  Where  Eacts  stated  in  the 
complaint,  with  every  reasonable  inference  de- 
docible  therefrom,  constitute  a  cause  of  action, 
demurrer  should  be  overruled. — ^American  Snre- 
ty  Co.  of  New  York  v.  Black,  188  S.  W.  1164. 
4=934(3)  (Tex.Civ.App.)  On  general  demurrer, 
every  reasonable  intendment  arising  traa  a 
pleading  will  be  indulged  in  favor  of  its  suf- 
ficiency.—Goodson  v.  Western  Union  Telegraph 
Co.,  188  8.  W.  736. 
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m.   PKEA  OB  A«8WBIt.  OBOUKWaC- 
FLAIHT.  ABTD  AFFIDAVIT 
OF  SEFEHSB. 
(A)  Defenaea  In  General. 

«s>85(2)  (Ark.)  Whether  trial  court  woidd  al- 
low defendant  to  file  his  answer  out  ot  tune 
was  a  matter  <rf  discretion  with  the  court— 
McCaU  T.  North  Pine  Bluff  Bealty  Co.,  188  S. 
W.  1178. 

V.   DEmTBBEB  OR  EZOEFTIOH. 

®=>205(1)  (K7.)  In  suit  to  enjoin  maintenance 
of  a  ditch  diverting  natural  course  of  water  and 
for  damages,  a  proper  way  to  question  impro- 
priety of  a  plea  of  set-off  and  counterclaim  was 
by  a  general  demurrer,  challenging  the  cause  of 
action  pleaded  therein.— -Payne  v.  Vowels,  188  S. 
W.  413. 

®=>207  (Ky.)  The  impropriety  of  defendants' 
set-off  and  counterclaim  cannot  be  raised  by 
special  demurrer,  as  defined  by  C5iv.  Code  Prat 
i  i)2,  subsecs.  1-4.— Payne  t.  Vowels,  188  S,  TV. 
413. 

«=>2I4(3)  (Xenn.)  In  a  suit  to  enjoin  a  tax  a»- 
sessment  made  by  the  county  court,  an  allega- 
tion of  the  complaint  that  the  April  term  was 
the  r^ular  time  for  making  the  aonoal  work- 
house levy,  beinf  a  question  of  fact  to  be  proven 
and  not  a  question  of  lAw,  was  admitted  by  de- 
murrer.—Patterson  V.  Washington  County,  188 
S.  W.  613. 

VI.  AltBHBED   AMD  fltlFFIXMKirrAIi 
PI.EA]>nrOS  AND  BEPUBADm. 

€=»247  (Tez.CiT.App.)  The  lessors^  suing  for 
installments  of  rent,  may  recover  installments 
accruing  after  action  and  before  trial,  making 
claim  therefor  by  amendments. — Gardner  v.  Sit- 
tig,  188  S.  W.  731. 

€=»252(2)  (Ark.)  Where  amendment  by  com- 
plaint was  filed  after  defendant's  demurrer,  it 
was  defendant's  duty  to  plead  to  amended  com- 
plaint either  by  demurrer  or  answer. — McGall 
V,  North  Pine  Bluff  Realty  Co.,  188  S.  W.  1178. 
Where  defendant  demurred  to  complaint,  and 
plaintiff  amended,  defendant  had  to  take  notice 
of  fact  that  the  amendment  had  been  filed,  and 
duty  rested  on  him  tnen  to  plead  to  amended 
complaint  or  show  cause  for  extension  of  time. 
-Id. 

XX.  KOnOHB. 

4=9352  (Ky.)  A  proper  way  to  question  the  im- 
propriety of  a  set-off  and  counterclaim  is  by  a 
motion  to  strike. — Payne  v.  Vowels,  188  S.  W. 
413. 

C=>355  (Ky.)  As  assumption  of  risk  ordinarily 
implies  relation  of  master  and  servant,  it  has 
no  place  in  a  passenger's  action  for  injuries, 
and  a  plea  thereof  may  properly  be  stricken. — 
Louisville  &  N.  B.  Co.  v.  Bland,  188  S.  W.  468. 
€=>362(2)  (Ark.)  In  suit  joining  cause  of  action 
for  fraud  with  cause  of  action  for  breach  of  con- 
tract, legal  effect  of  court's  instriKtions,  sub- 
mitting only  the  second  cause,  AeU  to  permit 
plaintiff  to  strike  cause  of  action  for  fraud,  as 
expressly  authorized  by-  Kirby's  Dig.  |  0080.— 
Luce  V.  Arkansas  Brick  &  Mfg.  Co.,  188  S.  W. 
566. 

4=9364(6)  (Ky.)  General  plea  of  passenger's 
contributory  negligence  is  sufficient,  and  any 
such  negligence  can  be  proved  thereunder,  and 
particular  specilieations  add  nothing  to  the 
pleading,  and  may  be  stricken  without  error. — 
LouisTiUe  &  N.  B.  C3o.  t.  Bland,  188  8.  W. 
468. 

«s»367(6)  (Ark.)  Where  the  allegations  of  the 
complaint  were  sufficient  to  advise  defendant  of 
the  nature  <^  the  daim,  and  defendant  did  not 
even  claim  surprise,  motion  for  more  specific 
statement  was  properly  overruled.- American 
Surety  Co.  of  New  York  v.  Black,  188  S.  W. 
1164. 


4=9369(1)  IJiA.)  Oomplaint  alleging  operation 
for  hire  of  unlicensed  ferry  within  prohibited 
di>tano«  of  plaintiff's  tarry,  seeking  recov«^ 
of  statutory  penalty  nnder  Kirby's  Dig.  f  388S. 
and  also  of  damages  for  loss  of  tolls,  states  a 
single  cause  of  action,  and  plaintiff  shonld  not 
be  required  to  elect  on  which  count  he  would 
stand.— Crane  v.  Jackson,  188  S.  W.   1188. 

While,  under  Kirby's  Dig.  §  3582,  a  ferryman 
cannot  recover  jpenalty  for  operation  of  un- 
licmsed  ferry  within  prohibited  distance  if  its 
service  is  free,  he  could  recover  damages  for 
loss  of  tolls,  so  that,  where  complaint  alleged 
operation  for  a  fee,  and  sought  penalty  and 
damages,  plaintiff  should  not  be  required  to 
elect— Id. 

PLEDGES. 

4=9 1  (IVfo.)  A  milling  company,  borrowing  mon- 
ey to  buy  grain  and  agreeing  to  keep  the  grain 
in  its  elevator  as  collateral  for  loans,  there  be- 
ing no  segregation  of  particular  property,  held 
not  to  thereby  pledge  the  grain. — National  Bank 
of  Commerce  of  Kansas  City,  Mo.,  v.  Flanagan 
Mills  4  Elevator  Co.,  188  S.  W.  117. 
4=9 1 1  (Mo.)  To  constitute  a  pledge,  either  the 
pledgee  or  some  one  for  him  must  take  posses- 
sion ;  the  owner  cannot  make  pledge  by  delivery 
to  himself. — National  Bank  of  Commerce  of 
Kansas  City.  Mo.,  v.  Flanagan  Mills  &  fllevator 
Co.,  188  S.  W.  117. 

POLICE. 

See  Municipal  Oorporations,  ^=*i8i. 

POLICE  POWER. 

See  HunlcipaL  CVtrporations,  4=9604-642k 

POLICY. 

See  Insurance. 

POLITICAL  QUESTIONS. 

See  Constitutional  Law,  4s>68. 

POSSESSION. 

See  Adverse  Possession;  Burglary,  4=9l2,  46; 
Executors  and  Administrators,  4=9l30;  For- 
cible Entry  and  Detainer,  4=99;  Intoxicating 
liquors,  4=»189;   Partition,  4=9l9. 

powers; 

See  Mortgages,  4s>351,  SBO. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed' 
Ings,  see  the  various  specific  tiopics. 

PRECEDENTS. 

See  Courts,  4=990-100. 

PRELIMINARY  EVIDENCE 

See  Homicide,  4=9216. 

PREMIUMS. 

See  Insurance,  4=9186,  230. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitation  of  Actions. 

PRESUMPTIONS. 

See  Appeal  and  Error,  4=>909-931;  Criminal 
Law,  4=91141,  1144;   Evidence,  4=967,  83. 

PRIMARY  ELECTIONS. 

See  Elections,  4=9121-164. 
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PRINCIPAL  AND  ACCES^RY. 


«s>59,  607 ;   Homicide, 


See  Criminal  Iaw, 
.  249,  2S1. 

PRINCIPAL  AND  AGENT. 

See  Attomer  and  Client;  Banka  and  Banking, 
^=s>314;  Brokers;  Carriera,  *s»47;  Corpora- 
tions, <3c=>399-482 ;  Evidence,  «=>244;  Fac- 
tors: Intoxicating  Liquors,  «s9l68,  239; 
Partnership,  «=>141,  157;  Railroads,  «=s 
17. 

UI.    aiOHTS  AND  ZJABILITIES  A8  TO 
THIRD   PERSONS. 

(A)  Powers  of  A«ent. 

$S993  (Mo.App.)  A  general  agency  exists  when 
^ere  is  a  delegation  of  authority  to  do  all  acts 
connected  with  a  particnlar  employment,  and 
the  fact  that  the  authority  of  an  agent  is  limit- 
ed to  a  particnlar  business  does  not  make  it  spe- 
cial.—KisseU  V.  Pittsburgh,  Ft.  W.  &  0.  Ry. 
Co.,  188  S.  W.  1118. 

^=>99  (Mo.App.)  The  apparent  authority  of 
an  agent,  sufficient  to  bind  the  principal,  is  such 
authority  as  the  agent  appears  to  have  by  rea- 
son of  the  actual  authority  which  he  does  have. 
— Kissell  V.  Pittsburgh,  Ft.  W.  &  C.  By.  Co., 
188  S.  W.  1118. 

(C)   CnantborlBeA  mud  'Wronsfnl  Aeta. 

«=3l55(l)  (Tex.Cir.App.)  Unauthorized  lending 
of  money  to  an  agent  for  principal's  use  is  not 
lendiqg  to  the  principal,  unless  ratified  by  him, 
or  the  money  is  used  in  promoting  business  the 
agent  is  authorized  to  conduct — Planters'  Cot- 
ton Oil  Co.  V.  Guaranty  State  Bank  of  Mer- 
tens,  188  S.  W.  38. 

(D)  R«tlflemtlon. 

®=3l67  (Ark.)  A  letter  written  by  the  plalntiS 
to  the  defendants  held  to  ratify  the  action  of  an 
agent  in  accepting  defendants'  offer,  and  not 
conditional  although  the  letter  also  contained 
a  different  proposition  as  to  the  time  of  pay- 
ment—Radford  &  Guise  v.  Practical  Premium 
Co.,  188  S.  W.  562. 

(F)  Aetlons. 

$=»I90(3)  (Ark.)  In  action  for  value  of  cow 
evidence  that  deiendants'  agent  beat  her  and 
caused  her  death  held  sufficient  to  sustain  ver- 
dict for  plaintiff.—Reinman  v.  Worley,  188  S. 
W.  U75. 

PRINCIPAL  AND  SURETY. 

See  Bail ;  Guaranty;  Husband  and  Wife,  4s» 
87;    Indemnity;    Subrogation,  ®=>7. 

I.  OBEATIOir  Ain>  EXISTENCE  OF 
REUITION. 

(B)  Suretf  Companies. 

^=>57  (Mo.)  A  surety  company,  chartered, 
among  other  things,  to  guarantee  performance 
of  contracts,  had  power '  to  give  bond  that  a 
milling  company,  borrowing  money  upon  its 
collateral  agreement  to  turn  over  grain  in  its 
elevator  upon  demand  after  default  in  payment 
of  notes  would  perform  such  collateral  agree- 
ment.— National  Bank  of  Commerce  of  Kansas 
City,  Mo.,  V.  Flanagan  Mills  &  Elevator  Co., 
188  S.  W.  U7. 

IV.   REBIEDIES  OF  CREDITORS. 

^s»l6l  (Ark.)  Evidence  held  to  show  due  no- 
tice, within  terms  of  contractor's  bond,  of  his 
default,  to  the  torety.— American  Surety  Co.  of 
New  York  y.  Black,  188  S.  W.  1164. 

PRIORITIES. 

Bee  Assignments,  ^s»85;  Bxecntion,  9s>113; 
liens,  ^s»12. 


PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  4s>4S,  101;  Witnesses, 
«8=!>190. 

PRIVITY. 

See  Contracts,  i8s»186. 

PROBATE  COURTS. 

See  Jadgment,  ^=>496. 

PROCESS. 

See  Appeal  and  Error,  «=>407;  Attadiment; 
Bail,  «=388 ;  Corporations,  «=>668 ;  Garnish- 
ment; Husband  and  Wife,  <S=s>224;  Injunc- 
ti(»;  Judgment,  4=9490;  Mandamus;  Pro- 
hibition;  Quo  Warranto;   Sequestration. 

i.  nature,  issuance.  requisites, 
And  vauditt. 

4S96  (Ky.)  Under  rule  that  process  most  be 
served  on  an  amended  pleading  presenting  a 
new  cause  of  action,  order  apponting  recover 
of  trnst  company  on  amended  pleading  without 
process  or  notice  held  void.— Metropolitan 
Ttvmt  Co.  T.  Tracy,  188  S.  W.  782. 

H.    SERVICE. 

(B)  Sabstltnted  Serrlee. 

«=>70  (Mo.)  Provisions  of  Rev.  St  1909,  S 
1778;  purporting  to  authorise  personal  jadgment 
upon  service  in  another  state,  are  unconstitu- 
tional and  void. — Jones  v.  Anheuser-Busch 
Brewing  Ass'n,  188  S.  W.  82. 


m. 


DEFECTS,  OBJECTIONS,  AND 

AMENDMENT. 


4=9 1 6^.  (li^o.App.)  Where  defendant's  motion 
to  dismiss  is  not  confined  to  want  of  jurisdiction 
for  lack  of  service  of  summons,  but  attacks 
plaintiff's  right  to  prevail  because  of  other  mat- 
ters going  to  the  merits,  the  want  of  jurisdic- 
tion because  of  lack  of  service  is  waived. — Hill 
V.  Barton,  188  S.  W.  U05. 

PROFITS. 

See  Damages,  €=940,  190. 

PROHIBITION. 

See  Intoxicating  Liquors. 

I.  NATURE  AND  GROUNDS. 

4=9 1 1  (Ark.)  Writ  of  prohibition  will  not  lie 
to  restrain  Garland  circuit  court  from  trying, 
without  a  jury,  under  Kirby's  Dig.  {  5492,  the 
mayor  of  a  city  for  nonfeasance  in  office. — Mc- 
Clendon  t.  Wood,  188  S.  W.  6. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF  OF  LOSS. 

See  Insurance,  4=9668. 

PROVOCATION. 

See   Assault  and   Battery,   4s»12;    Hoaddde, 

4=951. 

PROXIMATE  CAUSL 

See  Jfegligence,  4=a6S-62. 

PUBLICATION. 

See  Mortgages,  4=9356. 

PUBLIC  BUILDINGS. 

See  Municipal  GoiporatiMia,  4s3>71flL 
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PUBLIC  DEBT  (title  bans  in  h«ir  and  tfa»  legal  in  him.— Scruega 

o        -r,       X.      \ZZ,.ry,^^l'  .  .     ,  ^  h-  Mayberry,  188  S.  W.  20T. 

See    Countlefl,  ®=»14&-l96:    Municipal  Corpo- 
rations,   ®=>910;     Schools   and    School    Dis- 


tricts, «=s96. 

PUBLIC  IMPROVEMENTS. 

See   Municipal  Corporations,  4s»270-66T, 

PUBLIC  LANDS. 

m.   DISPOSAI.  OF  IiAIfDS  OF  THE 
STATES. 


>  151(4)  (Ky.)  An  entry  and  survey,  not  car- 
ried into  a  grant,  may  be  attacked  collaterally 
when  offered  under  Ky.  St.  |  4704,  to  invali- 
date a  patent  issued  by  the  commonwealth. — 
Mason  v.  Fuson,  188  S.  W.  464. 
i©=>l73(17)  Crex.CSvJLpp.)  A  title  Interposed  to 
divest  from  an  adversary  is  not  a  claim,  or 
right  to  purchase  free  public  school  land,  nor 
a  suit  by  one  daimiug  the  right  to  purchase 
land,  within  Rev.  St.  1911,  arts.  5458,  5459.— 
Whitaker  v.  McCarty,  188  S.  W.  502. 

In  view  of  Acts  29th  Leg.  c.  47,  J  10,  and 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
54a5a,  5435b,  5435d,  and  Rev.  St.  1911,  art. 
5436,  the  ten-year  statute  of  limitation  is  not 
applicable  in  favor  of  an  adverse  occupant  of 
school  land,  and  cannot  be  invoked  against  a 
purchaser  from  the  state  before  patent,  where 
the  amount  of  land  is  not  a  multiple  of  40 
acres  and  the  adverse  claimant  claims  under 
transfer  by  a  judgment  against  the  porchaser. 

PUBLIC  NUISANCE 

See  Nalsance. 

PUBLIC  SCHOOLS. 

See  Scbools  and  School  Districts. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Carriers,  ^=»12. 

PUBLIC  SERVICE  CORPORATIONS. 

See     Carriers;     Railroads;     Tdegrapha     and 
Telephones. 

PUBLIC  USE. 

See  Dedication;   Eminent  Domain. 

PUNISHMENT. 

See  Contempt;   Infants,  9s>69;   Pardon. 

PUPILS, 

See  Schools  and  School  Distrlcta,  «9l68-166. 

QUALIFICATIONS. 

See  Judges,  4=944, 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial.  •8s>13e-143. 

QUIETING  TITLE, 
n.  PBOoE^mos  axo  beusf. 

®=>2fl  (Mo.)  Plaintirs  right  to  nuiet  title  to 
vild,  unoccupied  land  is  not  lost  by  laches  be- 
canse  defendant  paid  taxes  upon  it— Wengler  t. 
McComb,  188  S.  W.  76. 

«s>30(2)  (Tenn^  Where  the  husband  conveyed 
hmd  to  the  wife  subject  to  divestiture  should 
■he  predecease  him,  and  to  the  limitntion  that 
he  ■hould  control  and  nse  the  land  during  his 
life,  Uiey  were  both  proper  parties  to  sue  to 
remove  a  cloud  from  the  title;    the  equitable 


<S=>52  (Mo.)  Under  Rev.  St  1909,  S  2535,  as  to 
quieting  title,  the  cause  of  action  and  relief 
asked  must  be  presented  in  the  petition  and  not 
in  the  reply,  and  relief  not  so  asked  cannot  be 
granted.— Regal  Realty  &  Investment  Co.  ▼• 
GaUagher.  188  S.  W.  151. 

QUO  WARRANTO. 

n.  JXTBISDIOTION,  PBOOBEDINOS, 
AND  BEUEF. 

€=»36  (Tenn.)  In  a  proceeding  by  the  state  on 
the  relation  of  individuals  under  Shannon's 
Code,  i  5166,  et  seq.,  to  have  declared  forfeited 
office  of  a  justice  of  the  peace,  the  Attorney 
General  of  the  state  may  not  interfere  with  the 
discretion  of  the  district  attorney  in  respect  to 
discontinuance.— State  v.  Vest,  188  S.  W.  1143. 

RAILROAD  COMMISSION. 

See  Carriers,  «iss»12. 

RAILROADS. 

See  Appeal  and  Error,  9=>1068;  Carriers;  Com- 
merce, €=s27,  58;  Constitutional  Liaw,  9=» 
208;  Contribution,  9=35 ;  CrlmijiBi  Law, 
®=9l95;  Damages,  ^=>184;  £hninent  Do- 
main, ^=>119;  Indemnity,  (S=39;  Master  and 
Servant ;  Reformation  of  Instruments,  €s>45 ; 
Trial,  «=»252,  253. 

XI.  BAII.BOA]>  COMPANIES. 

€=>I7  (Tex.Civ.App.)  An  open  crossing  over  a 
railroad  right  of  way  is  so  intimately  connectea 
therewith  that  an  agent,  to  obtain  the  same, 
should  be  presumed  to  have  authority  to  agree 
to  leave  such  open  crossing  as  a  part  of  the 
consideration  for  snch  right  of  way.— Malm- 
strom  V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  188  S.  W. 
4^. 

V.  BIOHT  OF  WAV  AND  OTHBB  IN- 

TERESTS IN  X<AND. 

<S=»68  (Ark.)  Kirby's  Dig.  H  2939,  2940,  does 
not  authorize  a  railroad  company  which  actually 
occupies  less  than  the  maximum  width  of  right 
of  way  under  a  deed  not  fixing  the  width,  there- 
after to  claim  a  right  to  the  masimum  width. — 
St.  Louis,  I.  AL  &  S.  Ry.  Co.  v.  Stevenson,  188 
8.  W.  832. 

A  railroad  right  of  way  onder  a  deed  not  fixing 
the  width  extends  to  the  outer  line  of  poles,  car- 
rying a  telegraph  wire  nsed  in  operating  the 
railroad. — Id. 

€=>68  (Tenn.)  In  nnlawful  detainer  in  which 
defendant  claims  under  one  who  had  received 
possession  from  railroad  of  land  beside  its 
tracks,  a  charge  that  the  railroad  was  entitled 
to  100  feet  on  each  side  of  its  track  as  right 
of  way  held  reversible  error.- Smith  v.  Zwick- 
er,  188  S.  W.  595. 

€=»75(4)  (Ky.)  Railroad's  user  of  street  on 
which  its  tracks  were  located  for  15  years,  pur- 
suant to  agreement  as  against  dedicators  of 
street,  held  equivalent  to  written  conveyance  of 
right,  though  its  original  entry  was  under  ver- 
bal contract  and  permissive  only. — Am  v.  Ches- 
apeake &  O.  Ry.  of  Kentucky,  188  S.  W.  340. 

VI.  GONSTRVOTION.   MAINTENANCE, 

AND  EQUSPBIENT. 

«=>lll  (Mo.)  Where,  after  plaintiff  quitted  the 
directorate  of  defendant  railroad  company,  his 
contract  was  a  second  time  ratified,  held  that 
despite  Rev.  St.  1909,  S  3161,  forbidding  direc- 
tor of  railroad  company  to  be  interested  in  fur- 
nishing it  materials,  plaintiff  might  recover  for 
all  ties  and  poles  except  those  furnished  while 
plaintiff  was  a  member  of  the  defendant's  direc- 
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torate.— Browninc  r.  North  HIaaoari  Oent  By. 
Co..  188  S.  W.  143. 

Vm.   UrDEBTEDHESS,  SEOURITXES, 
UEHS.  AND  MOBTOAOEa. 

4s>l59(l)  (Tenn.)  A  corporation  authorised 
to  develop  vater  power  and  acquire  rights  of 
way,  which  builds  a  line  of  railway  to  convey 
materials  and  incidentally  conveys  passengers, 
though  without  charge,  is  a  railroad,  within 
Acts  1891,  c.  98,  I  1,  entitling  subcontractors, 
laborers,  materiaimen,  and  others  who  perform 
work  in  construction  of  a  railroad  to  a  lien 
therefor.— Parrls  v.  Tennessee  Power  Co.,  188 
S.  W.  U54. 

To  bring  a  railroad  company  within  the  terms 
of  Acta  1891,  c.  08,  §  1,  it  need  not  even  be  in- 
corporated, and  may  be  composed  of  private 
owners.— Id. 

X.  OPERATION. 

(B)   Btatatorr,      Mnnielpal,      and      omelml 
Resalatioaa* 

4=»224  (Tenn.)  A  dummy  line,  drawn  by  a 
steaqa  engine  for  transportation  of  passengers, 
whether  operated  within  or  without  a  munici- 
pality, is  a  "railroad"  within  the  meaning  .of 
statutes- providing  precautions  for  the  preven- 
tion of  accidents  on  railroads. — IIIinoiB  Gent. 
R.  Co.  V.  Hudson,  188  S.  W.  589. 
<S=>226  (Ky.)  tinder  Ky.  St.  |  795,  requiring 
separate  accommodations  for  white  and  negro 
passengers,  a  train  is  operated  within  the  state 
if  it  passes  between  two  stations  in  the, state, 
though  its  principal  business  is  interstate. — 
Louis\il]e  &  N.  R.  Co.  v.  Commonwealth,  188 
S.  W.  394. 

Under  Ky.  St.  i  795,  requiring  separate  lac- 
commodations  for  white  and  negro  passengers, 
the  duty  is  to  anticipate  that  both  whites  and 
negroes  will  offer  themselves  as  passengers,  and 
failure  to  furnish  separate  coaches  or  compart- 
ments completes  the  offense,  and  it  is  immate- 
rial whether  members  of  both  races  actually 
became  pa-ssengers. — Id. 

«=924l  (Tenn.)  The  statute  (Shannon's  Code, 
SI  1580,  1581),  requiring  railroads  to  stop  their 
trains  at  crossings  by  other  railroads,  does  not 
require  a  steam  railroad  to  sto^  its  train  at 
the  crossing  of  a  street  car  Ime. — Roper  v. 
Memphis  St  Ry.  Co.,  188  S.  W.  588. 
^=3241  (Tenn.)  In  view  of  General  Incorpora- 
.  tion  Law  of  1875,  relating  to  street  railways 
and  commercial  railroads,  and  Laws  1877,  c. 
114,  and  Laws  1899,  c  100,  amending  the  rail- 
road stop  statute,  held  not  to  impose  on  em- 
ployfi  of  commercial  steam  railroad  duty  to 
stop  its  train  before  crossing  track  of  street 
railway  operating  in  municipality. — Illinois 
Cent.  R.  Co.  v.  Hudson,  1S8  S.  "W.  !iS9. 

A  street  railway,  operating  within  a  munici- 
pality, and  through  a  thickly  populated  sabtub 
thereof,  on  the  same  kind  of  rails,  with  the 
same  speed,  the  same  power,  etc.,  as  it  used 
within  the  city,  was  not  engaged  in  operating 
an  interurban  railroad  between  the  suburb  and 
the  city.— Id. 

Laws  1907,  c.  433,  held  not  to  enlarge  appli- 
cation of  the  railroad  stop  statute,  so  as  to 
make  it  apply  to  a  crossing  between  a  railroad 
and  a  street  car  line  in  the  auburbs  of  a  city. 
—Id. 

(D)   Injnrlea   to    Llcenaees   or   Treapaaaers 
In  Qeneral. 

«=328l(5)  (Tex.Civ.App.)  A  watchman  employ- 
ed to  arrest  any  depredator  in  railroad  yards, 
negligently  migtiiklng  for  such  an  innocent  and 
rightiul  traveler,  and  assaulting  him,  was  acting 
within  his  employment,  rendering  the  employer 
liable.— Baker  v.  Ives,  188  S.  W.  950. 

(B)  Aoddenta  to  Trains. 

'«sa297(6)  (Tenn.)  Under  the  evidence,  in  an 
action  against  a  railroad  for  death  of  street 
car  passenger  in  coUiaion  with  train  at  cross- 


ing, direction  of  verdict  ft>r  Um  raflroad  keU 
error.— Roper  v.  Memphis  St  Ry.  Co.,  188  S. 

W.  688. 

(F)  Aveldenta  at  Oroaalaca. 

«=>305(1)  (Ky.)  Railroad  haa  right  to  operate 
its  trains,  hand  cars,  etc.,  in  the  usual  way,  and 
if  animals  on  the  highway  are  frightened  there- 
by, no  liability  arises  from  any  resulting  in- 
juries.—Louisville  &  N.  Ry.  Co.  V.  Hulette,  188 
S.  W.  653. 

Railroad  servants,  knowing  fright  of  an  ani- 
mal, sbouM  not  do  any  tmusual  or  unnecessary 
thing  in  operation  of  a  band  car,  etc.,  rea- 
sonably calculated  to  increaae  ita  fri^t,  and 
cause  injury  to  ita  driver. — Id. 
Cs>324(i)  (Ky.)  A  traveler  need  only  exercise 
ordinary  care  to  discover  the  approach  of  a 
train  and  keep  out  of  ita  wa/,  and  is  not  re- 
quired to  keep  a  lookout  to  discover  whether  a 
train  is  approaching.— Chesapeake  &  O.  Ry.  Ca 
V.  Bland,  188  S.  W.  498. 

<e=»324(2)  (Ark.)  Acts  1911,  p.  275,  commonly 
known  as  "lookout  atatute,"  does  not  change 
duty  of  traveler  or  trespasser  to  exercise  care 
for  his  own  safety  when  crossing  or  upon  rail- 
road tracks. — St.  Louis  Southwestern  By.  Co. 
V.  Murphy,  188  S.  W.  1180. 
9=>328(6)  (Tex.Civ.App.)  Drivar  who  neither 
looked  nor  listened  for  train  that  strock  him, 
and  who,  inattentive  to  any  warning,  went  on 
track  behind  a  train  without  trying  to  ascer- 
tain whether  another  train  was  about  to  pass  in 
other  direction,  was  guilty  of  such  negligence  as 
to  preclude  recovei7  for  damages  to  automobile. 
—St  Louis.  B.  &  M.  Ry.  Co.  v.  Paine,  188  S. 
W.  1033.       • 

«=s>330(2)  (Tenn.)  That  there  was  no  gate  m 
flagman  at  the  crossing  was,  if  a  condition  of 
danger,  a  fixed  one,  apparent  to  the  traveler  be- 
fore he  reached  the  crossing:  and  he  must  guard 
against  it  as  a  condition  that  was  antecedent 
—Southern  By.  Co.  v.  Whidock,  188  8.  W.  1151. 
9s>334  (Tenn.)  Where  a  traveler  is  placed  in 
a  position  of  sudden  peril  by  the  negligence  of  a 
railroad,  the  omission  on  bis  part  to  exercise 
such  care  as  one  not  influence  by  impending 
danger  would  exercise  is  not  neceaaarily  a 
breach  of  du^  constituting  negligence.— South- 
ern Ry.  Co.  V.  Whittock,  ife  S.  W.  1151. 
^=3337(6)  (Tenn.)  An  injured  traveler  cannot 
complain  of  the  railroad  trainmen's  failure  to 
blow  the  whistle  in  approaching  the  crtMsing 
on  which  he  was  injured,  where  he  saw  the 
train  200  feet  distant,  and  fuUyappreciated  the 
danger.— Southern  By.  Co.  t.  Whitlock,  188  S. 
W.  1151. 

^^338  (Ark.)  Contributory  negligence  of  trav- 
eler at  crossing  is  defense,  unless,  despite  such 
negligence,  train  operators  discover,  or  by  ordi- 
nary care  should  discover,  his  peril  in  time  to 
avoid  injuring  him  by  reasonable  care. — St 
Louis  Southwestern  By.  Co.  v.  Murphy,  188  S. 
W.  1180. 

«=»348(1)  (Tex.Civ.App.)  Admission  of  driver 
of  automobile  damaged  by  defendant's  train 
that  he  saw  the  apprnadiing  train  20  feet  away 
when  he  was  proceeding  slowly  and  could  have 
stopped  in  3  feet,  but  did  not  reverse  because 
he  thought  quickest  wiy  was  to  go  ahead,  in 
effect  asserted  that  there  was  no  discovered 
peril.— St.  Louis,  B.  &  M.  Ry.  Co.  v.  Paine,  188 
S.  W.  1083. 

«=>348(4)  (Ky.)  Evidence  held  not  only  to  war- 
rant submission  to  jurv  of  issue  whether  reason- 
able and  timely  warning  of  a  train's  approach 
was  given,  but  to  sustain  verdict  for  the  injured 
party  on  the  ground  that  no  such  warning  was 
given.— Chesapeake  &  O.  Ry.  Co.  v.  Bland,  188 
S.  W.  498. 

^=9350  (4)  (Ky.)  When  plaintiff's  horse  ran 
away  because  of  fright  from  the  starting  of  a 
railroad  hand  car  with  a  jerk  so  as  to  produce 
unusual  and  unnecessary  noise,  evidence  held 
to  make  d«f endant'a  naclif  ance  in  that  respect 
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a  qneation  for  jury. — Lonisyille  &  N.  By.  Oo. 
V.  Hulette,  188  8.  W.  653. 
«=»350(13)  (Ky.)  Evidence  held  to  present 
questiou  tor  jury  whether  a  traveler  was  coa- 
tributorily  negligent  in  approaching  the  cross- 
ing where  he  was  injured. — Chesapeake  &  O. 
Ry.  Co.  V.  Bland,  188  S.  W.  498. 
<8=>350(31]  (Tenn.)  Where  plaintiff,  driving  a 
team,  approached  a  crossing  on  a  deeply  curved 
"X,"  at  slow  speed,  and  saw  no  train  approach- 
ing, owing  to  billboard  near  track^  until  he 
was  on  the  rails,  when  be  saw  a  train  200  feet 
distant,  and  was  injured,  in  jumping  from  the 
wagon,  the  railroad  could  not  have  peremptory 
instruction.— Southern  By.  Co.  v.  Whitlock,  188 
S.  W.  1161. 

(S=>35l(12)  (Ky.)  When  plaintiff's  horse  be- 
came frightened  by  operation  of  hand  car  and 
ran  away,  held  that  instruction  on  contributory 
negligence  should  have  embodied  in  concrete 
form  the  acts  constitutiDg  such  contributory, 
negligence  pleaded  and  supported  by  the  testi- 
mony.—Louisville  &  N.  By.  Co.  V.  Hulette,  188 
S.  W.  653. 

<e=3352  (Tez.Civ.App.)  An  issue,  "Did  defend- 
ants fail  to  'h<tve  a  competent  man  stationed 
at  the  crossing  to  give  warning'?"  sufficiently 
presented  question  of  whether  there  was  a 
competent  flagman  at  crossing.— Pecos  &  N.  T. 
By.  Co.  T.  McMeans,  188  S.  W.  692.  - 

(O)   lajorlea     to     Peraona     on     or    near 
TraclM. 

#=>356(4)  (Ky.)  If  pedestrian  saw  signs  warn- 
ing against  trespassing  on  right  of  way  before 
the  accident  and  a  person  of  ordinary  intelli- 
gence and  prudence  could  understand  the  warn- 
ing, and  went  thereon,  he  was  a  trespasser,  and 
the  railway  was  not  liable  except  for  discovered 
peril.— Southern  By.  Co.  in  Kentucky  v.  Jones, 
188  S.  W.  873. 

iS=>383(l)  (Mo.)  While  a  passenger  In  a  vehicle 
nearing  a  railroad  crossing  is  not  required  to 
exercise  the  same  watchfulness  as  the  driver, 
he  cannot  rely  implicitly  on  the  care  of  the 
driver  when  in  a  position  to  see.— Lord  v.  De- 
lano, 188  S.  W.  93. 

<S=>396(1)  (Ky.)  In  the  absence  of  evidence  that, 
before  receiving  his  injury,  he  saw  or  was  in- 
fermcd  of  signs  warning  against  trespassing  on 
the  right  of  way,  it  will  not  be  presumed  that 
one  of  ordinary  intelligence  who  used  the  right 
of  way  must  have  seen  them. — Southern  By.  Co. 
in  Kentucky  v.  Jones,  188  S.  W.  873. 
^=9400(2)  (Ky.)  Where  a  right  of  way  within  a 
dty.  was  used  for  a  long  time  as  a  pathway  by 
pedestrians,  it  is  for  the  jary  whether  one  so 
using  the  right  of  way  was  a  trespasser,  and 
what  degree  of  care  a  switching  crew  owed  per- 
sons on  the  tracks. — Southern  Ry.  Co.  in  Ken- 
tucky V.  Jones,  188  S.  W.  873. 

That  the  railroad  had  posted  signs,  warning 
against  trespassing  on'  its  right  of  way,  does  not 
justify  peremptory  instruction  in  action  by 
pedestrian  injured  on  the  right  of  way  used  by 
public  for  long  time,  without  proof  that  the 
signs  had  been  maintained  for  such  time  as  to 
compel  presumption  that  all  pedestrians  were 
warned.- Id. 

€=»40l(l)  (Ky.)  Refusal  of  instruction  permit- 
ting verdict  for  railroad  on  merely  believing 
facts  therein  predicated,  without  requiring  belief 
to  be  based  on  evidence,  and  erroneously  hy- 
pothesizing that  mere  presence  of  signs  on  the 
premises  would  charge  plaintiff  as  a  trespasser, 
was  not  error.— Southern  By.  Co.  in  Kentucky 
v.  Jones,  188  S.  W.  878. 

RAPE. 

See  Criminal  Law,  ^=>366;  Indictment  and  In- 
formation, €s»121;    Witnesses,  €=»61. 


I.   OFFEMSEg   AWn  RSSFOITSIBII.ITT 
THEREFOR. 

®=94  (Ark.)  The  fact  that  prosecuting  vritness 
admitted  accused  was  not  first  man  who  had 
carnally  known  her  held  no  defense  if  she  was  in 
fact  under  the  age  of  16  years.— Gray  v.  State, 
188  S.  W.  820. 

a.    PROSEGimOH  AND  PUNISHMEirr. 
(B)  SiTidenee. 

<S=>38(1)  (Tex.Cr.App.)  The  state  was  improp- 
erly allowed  to  prove  that  the  wife  of  the  ac- 
cused had  been  sent  to  the  penitentiary  and  that 
he  had  lived  with  his  wife  only  three  days  after 
she  had  been  released,  his  treatment  of  his  wife 
not  being  an  issue.— Smith  v.  State,  188  S.  W. 
983. 

«=>38(3)  (Tex.Cr.App.)  The  mother  of  prosecu- 
trix could  state  that  prosecutrix  had  made  com- 
plaint and  that  she  had  examined  the  clothes  of 
prosecutrix  and  found  blood  on  them. — Smith*  T. 
State,  188  S.  W.  983. 

®=»44-  (Tex.C/.App.)  The  state  could  prove  that 
accused  was  married  to  another  and  different 
woman,  since  it  was  necessary  to  be  shown  that 
he  was  not  married  to  the  prosecuting  witness. — 
Smith  V.  State.  188  S.  W.  983. 
€=»48(1)  (Tex.Cr.App.)  The  mother  of  prosecu- 
trix could  state' that  prosecutrix  had  made  com- 
plaint upon  whidi  she  had  acted  by  sending  for 
a  doctor.— Smith  v.  State,  188  S.  W.  983. 
€=48(2)  (Tex.Cr.App.)  Testimony  of  mother  of 
prosecutrix,  who  was  away  from  home,  as  to  a 
detailed  statement  made  by  the  prosecutrix  to 
her  at  a  later  time,  held  inadmissible. — Smith  v. 
State,  188  S.  W.  983. 

€=352(1)  (Ark.)  Kvidence  held  sufficient  to  sus- 
tain a  verdict  of  guilty.— Gray  v.  State,  188  S. 
W.  820. 

RATE. 

See  Carriers,  €=>12. 

RATIFICATION. 

See   Corporations,   €=»426;     Partnership,   4=> 
157;  Principal  and  Agent,  4s>167. 

REAL  ACTIONS. 

See    Ejectment;     Partition;     Quieting    Title; 
Trespass  to  Try  Title. 

REAL  PROPERTY. 

See  Executors  and  Administratoie,  €=»130. 

RECEIVERS. 

See  Corporations,   €=3553;    Insurance,  €=>50. 

n.  APPOINTMEHT.    Q1TAUFICATIOH. 
AND   TENURE. 

€=»35(1)  (Tex.Civ.App.)  It  is  not  enough  to  au- 
thorize appointment  of  receiver  without  notice 
to  allege  that  party  applying  therefor  is  entitled 
to  possesion  of  real  or  personal  property  in- 
volved and  that  it  is  being  wasted,  but  petition 
must  further  show  that  applicant  will  probably 
suffer  irreparable  loss  if  receiver  is  not  appoint- 
ed without  delay  necessary  in  giving  notice  to 
opposite  party. — Simpson  v.  Alexander,  188  S. 
W.  285. 

€=>40  (Tex.(]iv.App.)  Allegations  of  petition  to 
which  no  answer  was  filed  must  be  taken  as 
true  on  hearing  a  motion  to  appoint  a  receiver. 
—Simpson  v.  Alexander,  188  S.  W.  285. 

Vm.  FOREIGN  AND  ANOtLIARY  RE- 
OEXVER8HIPS. 

€=>2I0  (Tenn.)  A  mere  chancery  receiver  can- 
not sue  in  a  foreign  state,  and  can  assert  claims 


For  case*  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  KEY-NUMBBR 
188  S.W.-81 


Digitized  by 


Google 


Beoelvers 


188  SOUTHWESTERN  REPORTER 


1282 


only  tbrouKh  exercise  of  comity  by  the  foreign 
Etnte,  and  the  rale  necessarily  attributes  the  du- 
ties of  a  receiver  to  an  officer  of  a  foreign  state 
claiming  authority  under  legialutive  act ;  foreign 
laws  having  no  extraterritorial  efficacy,  save 
where  governed  by  the  "full  faith  and  credit" 
clause  of  the  federal  Constitution.— Van  Tuyl  v. 
Carpenter,  188  S.  W.  234. 

If  the  receiver  has  the  legal  title  to  the  claim 
sued  on,  he  has  generally  a  right  to  sue  in  the 
foreign  state.— Id. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  «=3878. 

^=3 1  (Tex.Cr.App.)  One  who  receives  property 
knowing  it  to  have  been  stolen  is  guilty  of  re- 
ceiving stolen  property,  and  not  of  theft— Win- 
ters V.  State,  188  8.  W.  882. 

RECORDS. 

See  Appeal  and  Error,  <S=9499-704;  Clerks  of 
Courts,  €=>1S;  Corporations,  <8=3l31,  133; 
Criminal  Law,  «=>1086-1128.  ' 

RECOUPMENT. 

See  Set-Off  and  Counterclaim. 

REFORMATION  OF  INSTRUMENTS. 

I.    BIGHT  OF  ACTION  AND  DEFENSES. 

^=»I6  (Mo.)  A  wife  held  not  entitled  to  have 
reformed  to  give  her  sole  title  a  deed  to  her  by 
entirety,  where  she  had  discussed  its  legal  effect 
with  the  notary  drawing  it.— Regal  Realty  &  In- 
vestment Co.  v.  Gallagher,  188  S.  W.  151. 

H.  PBOCEEDINOS  AND  BELIEF. 

€=»45(5)  (Ky.)  Evidence,  in  suit  for  reforma- 
tion of  description  in  conveyance  of  railroad 
right  of  way  on  ground  of  fraud  o£  railroad  and 
its  agents,  held  not  so  full,  clear,  and  definite 
as  to  warrant  reformation. — Anderson  v.  Sandy 
Valley  &  E.  Ry.  Co.,  188  S.  W.  772. 

REFRESHING  MEMORY. 

See  Witnesses,  ^s>255. 

REFUNDING. 

See  Taxation,   <S=531. 

REGISTRAR  OF  VITAL  STATISTICS. 

See  Counties,  «=3l32. 

REHEARING. 

See  Ajppeal  and  Elrror,  <S=3823-835;  Mew 
Trial. 

REINSTATEMENT. 

See  Insurance,  9s>769. 

RELEASE. 

See  Compromise  and  Settlement;   Payment. 
I.  BEQinSITES  AND  VALIDITT. 


(Tex.Civ.App.)  Where  an  injured  lineman 
was  incapable  of  knowing  and  appreciating  the 
effect  of  the  release,  he  was  not  competent  to 
authorize  his  brother  to  execute  it  for  him. — 
(lulf  States  Telephone  Co.  v.  Evetts,  188  S.  W. 
289. 

®=»I3(1)  (Tex.Civ.App.)  Injured  railroad  em- 
ploy^, who  gave  road  a  release  of  liability  in 
consideration  "of  an  order  on  the  treasurer  of 
said  company  for  the  sum  of  one  dollar,"  ana 
failed  to  present  such  order  for  payment,  could 
not  attack  the  release  for  lack  of  consideration. 
-Panhandle  &  S.  F.  Ry.  Co.  v.  Fitts,  188  S.  W. 
528. 

«=»I3(5)  (Tex.Civ.App.)  Where  railroad's  in- 
jured  employe  signed  contract,  releasing  road 


from  liability  in  condderation  of  its  famishing 
him  one  day's  employment,  not  being  induced 
thereto  by  mistake  or  fraud,  be  was  bound  by 
such  release.— Panhandle  &  S.  F.  Ry.  Co.  t. 
Fitts,  188  S.  W.  528. 

«=»I3(6)  (Tex.Civ.App.)  Where  injured  rail- 
road employe  executed  release  of  liability  under 
consideration  of  company's  promise  to  employ 
him  further  for  one  day  and  an  order  on  its 
treasurer  for  one  dollar;  the  release  was 
executed  though  such  employe  did  not  work  for 
the  day  or  receive  his  dollar. — Panhandle  &  S. 
F.  Ry.  Co.  V.  Fitts,  188  S.  W.  628. 

«=9l7(2)  (Tex.Civ.App.)  Where  the  injured 
servant,  when  told  by  physicians  in  the  master's 
employ  that  his  broken  bones  had  set,  and  would 
be  as  good  in  two  months  as  ever,  signed  a  re- 
lease for  a  certain  sum,  and  the  injury  probably 
would  never  heal,  he  could  avoid  the  release  and 
sue  for  his  injuries.— Alenkowsky  v.  Texas  &  N. 
O.  Ry.  Co.,  188  S.  W.  956. 

The  rule  that  false  representation  by  employ- 
er's surgeon  as  to  physical  condition  of  servant 
will  not  justify  avoidance  of  release  where  the 
surgeon  has  no  connection  with  the  settlement 
and  the  claim  agent  was  ignorant  of  the  repre- 
sentation does  not  apply  if  the  claim  agent  pro- 
cured the  representation. — Id. 

®=>20  (Tex.Civ.App.)  Federal  Employers'  lia- 
bility Act,  §  5,  rendering  any  contract  void,  the 
purpose  or  intent  of  which  is  to  exempt  ttie 
carrier  from  liability  created  by  the  act,  has 
no  application  to  the  case  of  a  release  of  lia- 
bility given  a  railroad  by  its  injured  employe 
after  the  accident,  in  consideration  of  being 
furnished  further  employment  for  one  day.— 
Panhandle  &  S.  F.  Ry.  Co.  v.  Fitts,  188  S.  W. 
528. 

H.   CONSTBUCnON  AND  OPEBATION. 

$=>35  (Ky.)  Deed  to  railroad  releasing  it  from 
damages  sustained  by  grantors  by  construction 
and  use  of  road  held  not  to  affect  grantors'  right 
to  recover  against  road  for  breach  of  contract, 
executed  at  same  time,  giving  road  right  to  take 
stone  from  grantors'  land.— Sandy  Valley  &  E. 
Ry.  Co.  V.  Hughes,  188  S.  W.  894. 

m.   PLEADING,     EVIDENCE,     TBIAL, 
AND  BEVIEW. 

^=>55  (Tex.Civ.App.)  In  action  for  injuries 
against  railroad  by  its  employe,  burden  was  on 
plaintiff,  who  asserted  his  written  release  of 
liability  in  consideration  of  further  employment 
was  without  consideration,  to  prove  the  fact. — 
Panhandle  &  S.  F.  Ry.  Co.  v.  Fitts,  188  S.  W. 
528. 

«=57(1)  (Tex.Civ.App.)  Court  of  Civil  Appcab 
would  not  set  aside  verdict  for  injured  lineman 
and  grant  a  new  trial  for  alleged  insufficient 
evidence  to  show  that  he  did  not  understand 
the  nature  and  effect  of  his  release. — Gulf  States 
Telephone  Co.  v.  Evetts,  188  S.  W.  289. 

®=>58(2)  (Tex.Civ.App.)  In  action  for  injuries 
by  a  railroad's  employe,  whether  plaintiff's  writ- 
ten release  of  liability,  executed  in  consideration 
of  further  employment,  was  without  considera- 
tion was  a  jury  question  on  the  facts  proven, 
and  not  for  the  trial  court  or  Court  of  Civil 
Appeals.— Panhandle  &  S.  F.  Ry.  Go.  t.  Fitts, 
188  S.  W.  528. 

In  an  action  for  injuries  by  a  railroad's  em- 
ploye, whether  plaintiff  worked  at  least  one  day 
after  he  signed  a  release  of  ail  labilities  in 
consideration  of  the  road's  promise  to  employ 
him  further  for  that  period  held  for  the  jnry. 
—Id. 

«=»58(e)  (Tex.Civ.App.)  Where  the  pleadings 
raised,  the  issue  of  validity  of  a  release  for  inju- 
ries given  by  the  employe  on  representations  of 
the  employer's  surgeon  Uiat  he  would  soon  be  as 
well  as  ever,  such  issue  was  for  the  jury. — Alen- 
kowsky T.  Texas  &  N.  O.  Ry.  Co.,  188  S.  W. 
956. 
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RELEVANCY. 

See  Criminal  Law,  «=>338;   Evidence,  «s>101, 
123. 

RELIGIOUS  INSTRUCTION. 

See  Schools  and  School  Districts,  <e=9l65. 

RELIGIOUS  SOCIETIES. 

€5>20  (Ky.)  Where  land  is  conveyed  in  trust 
for  Sunday  school  and  it  did  not  organize  under 
Ky.  St  c.  17,  the  provision  of  section  324,  as 
to  sale  of  real  estate  of  unincorporated  re- 
ligious organizations,  is  not  applicable. — Union 
Sunday  School  of  Moreland  t.  Trustees  of 
Christian  Church  of  Moreland,  188  S.  W.  626. 

REMAINDERS. 

See  Dirotce,  «=>249,  264. 

REMISSION. 

See  Appeal  and  Error,  «s>1140. 

REMOVAL 

See    Schools    and    School    IMstricts,    4s»141; 
Sheriffs  and  Constables,  ®=36. 

REMOVAL  OF  CAUSES. 

See  Coarta,  «=»97. 

m.  CITIZENSHIP  OR   AUEITAOE  OF 
PARTIES. 

<A)  Diverse    Cltfaensblp    or    Alleaase    In 
General. 

®=»39  (Ky.)  State  court's  involuntary  dismiss- 
al of  action  against  foreign  corporation  as  to 
resident  defendants  joined  therewith,  did  not 
authorize  removal  of  action  as  to  the  nonresi- 
dent defendant,  on  ground  of  diverse  citizen- 
ship.—Landers  V.  Tracy,  188  S.  W.  703. 

VX.  PROOEESnf  OS  TO  PROCURE  AND 
EFFECT  OF  REMOVAL. 

€=s»89(2)  (Ky.)  Where  petition  of  foreign  rail- 
road  corporation  for  removal  of  action  from 
state  court  to  United  States  District  Court  on 
ground  of  diverse  citizenship,  was  deemed  by 
state  court  to  be  insufficient  because  of  joinder 
of  resident  defendants,  that  court  properly  re- 
rained  jurisdiction. — Landers  v.  Tracy,  188  S. 
W.  763. 

RENT. 

See  Landlord  and  Tenant,  <&==>222,  233. 

REPEAL 

See  Statutes,  <3=3l49. 

REPLEVIN. 

See  Judgment,   ®=>253. 

VX.  TRIAr.  JtnDOMENT,  ENFORCE- 
MENT OF  JUDGMENT.  AND 
REVIEW. 

«=.I07  (Mo.App.)  By  Rev.  St  1909,  Si  2860 
and    7776,    in    replevin,    where    defendant   has 

Sroperty  in  his  possession  at  time  of  trial,  and 
nding  is  for  plaintiff,  judgment  must  be  for  a 
retam  of  the  property,  or  for  its  assessed  value, 
at  election  of  plaintiff.— Smith  v.  Mallory,  188 
S.  W.  934. 

REPORTS. 

See   Executors   and    Administrators.    ^=>374; 
Schools  and  School  Districts,  «=»63. 

REPUGNANCY. 

See  Boundaries,  ^=»3. 


REPUTATION. 

See  Boundaries,  4=»36. 

REQUESTS. 

See  Trial,  «=255-261. 

RESCISSION. 

See  Cancellation  of  Instruments;  Insurance, 
«=3226-230;  Sales,  <Ss9l30;  Vendor  and 
Purchaser,  «=399-101. 

RESERVATIONS. 

See  Dedication,  9s>6&. 

RES  GEST/E. 

See  Criminal  Law,  «=>366,  868;  EMdence, 
<S=»128. 

RESIDENCE. 

See  Domicile;    Garnishment,  ^=>8& 

RES  JUDICATA. 

See  Jndgment,  «=s>684-74S. 

RESTRAINT  OF  TRADL 

See  Monopolies. 

RESULTING  TRUSTS. 

See  Trusts,  «=981. 


See  Taxation. 


REVENUE. 
REVIEW. 


See  Appeal  and   Error,  «=»84^1098;    Crim- 
inal Law,  «=»1137-1174, 

REVIVAL. 

See  Abatement  and  BevivaL 

REVOCATION. 

See  Homestead,  9=»nZ;    Schools  and  School 
Districts,  «=>132. 

RIGHT  OF  WAY. 

See  Bailroads,  «=>68. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  9=>B8. 

RISKS. 

See  Master  and  Servant,  <e=9203-226,  28& 

RIVERS. 

See  Evidence,  ^slO. 

ROADS. 

See  Highways;    Turnpikes  and  Toll  Roads. 

ROOMING  HOUSES. 

See  Innkeepers,  «=>13. 

RULES. 

See  Master  and  Servant,  4s>243. 

SALARY. 

See  Garnishment,  9=>63;    Schools  and  School 
Districts,  ^=>144. 


For  cases  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Indexes  see  sajne  topic  and  KBT-NUHBBR 


Digitized  by 


Uoogle 


188  SOUl'UWIfiSTEBN  BBPOBTER 


1284 


SALES. 

S««  Appeal  and  Error,  «=>1039,  1063 ;  Con- 
tracts, 9s»10;  Corporations,  «=116;  Dam- 
ages, (g=»100;  BvideBce,  <3=3520;  Exchange 
of  Property;  Execution,  <8=>260,  253;  Ex- 
ecutors and  Administrators,  4s>32&-102; 
Fraud,  #=>34;  Intoxicating  liquors,  9=s 
140,  146-169,  236,  238;  Judicial  Sales; 
Liens,  ®=9l2;  Logs  and  Logging,  ^=>3;  Mort- 
gages, $=>351,  356;  Municipal  CorporationB, 
<S=>567;  Taxation,  <S=»640-642;  Trusts,  <S» 
100;   Vendor  and  Purchaser. 

I.  REQUISITES  AND  VAJjTDTjrr  OF 
GONTRAOT. 

^=>23(1)  (Ark.)  In  an  action  to  recover  for 
goods  sola,  a  letter  written  by  defendants  to 
plaintiff's  agent,  construed  with  a  letter  writ- 
ten by  plaintiff's  agent  to  the  defendants,  held 
to  constitute  an  offer  to  buy  goods. — Radford 
&  Guise  V.  Practical  Premium  Co.,  188  S.  W. 
662. 

<g=»23(S)  (Ark.)  Letter  written  by  seller's 
agent  to  buyers  held  to  constitnte  acceptance 
of  offer  to  buy  goods.— Radford  &  Guise  t. 
Practical  Premium  (3o.,  188  &  W.  562. 
^924  (Ark.)  Where  the  owner  of  a  mirror 
left  it  with  defendants  to  care  for  it,  the  owner 
agreeing  that  if  be  should  sell  it  defendants 
might  purchase  at  the  highest  price  offered  by 
any  other,  but  subsequently  sold  the  mirror  to 
a  third  person  without  an  offer  to  buy  from 
defendants,  the  contract  was  never  completed, 
and  they  could  not,  after  the  sale,  by  tender 
of  an  advance  of  price  retain  possession  of  the 
mirror.— Baucom  V.  Waters,  188  S.  W.  802. 
^=»53(3)  (Ark.)  In  an  action  between  the  joint 
makers  of  notes  given  in  payment  of  shares  in 
purqhase  price  of  a  horse,  the  agent  of  the 
seller  having  procured  the  signatures  of  de- 
fendants to  a  contract  qontaihed  in  a  book,  evi- 
dence held  insufficient  to  warrant  submission  to 
the  jury  questions  whether  fraud  had  been  per- 
petrated upon  defendants  in  procuring  their  sig- 
natures to  the  contract. — Harrison  v.  Walker, 
188  S.  W.  17. 

n.   OONSTBVOTION     OF     CONTRACT. 

®=sS4  (Tex.Oiv.App.)  Time  is  usually  of  essence 
of  contract  for  sale  of  goods  and  other  personal- 
ty, because  its  price  is  generally  fluctuating,  and 
the  property  itself  subject  to  deterioration. — 
Gaut  V.  Dunlap,  188  S.  W.  1020. 

m.   MODIFICATION    OR   RESCISSION 

OF  CONTRACT. 

(O)  ReaclBslon    by   Buyer. 

^=s>l30(2)  (Tex.Civ.App.)  Buyer      of     gasoline 

engine,  sued  on  note  given  for  part  of  price, 
held  not  precluded  from  having  a  rescission  and 
cancellation  of  the  contract  of  sale  by  admis- 
sions in  his  cross-bill  relative  to  his  having 
retained  the  en^ne  after  he  discovered  its  de- 
fects.— Bruns  Kimball  &  Co.  v.  Amundsen,  188 
S.  W.  729. 

rv.  FERFOBMANCE  OF  CONTRACT. 
(O)  Delivery  And  Acceptunce  of  Gooda. 

9s»l53  (Ky.)  No  tender  is  necessary  when  a 
contract  of  sale  has  been  definitely  repudiated 
by  the  buyer,  by  the  refusal  to  accept  delivery,  if 
tendered,  or  by  notice  to  the  seller  that  buyer 
is  unable  to  accept  and  pay  for  goods. — Gaines 
&  Sea  V.  R.  J.  Reynolds  Tobacco  Co.,  188  S.  W. 
847. 

®=>I68(1)  (Tenn.)  Purchaser  of  goods  by  sample 
has  the  right  to  inspect  them  on  arrival  and  be- 
fore payment  of  the  seller's  draft,  and  without 
production  of  the  bill  of  lading,  to  ascertain 
whether  they  correspond  to  sample,  and,  if  not, 
to  refuse  to  take  them, — Model  Mill  Co.  v.  Caro- 
lina, C.  &  O.  Ry.  Co.,  188  S.  W.  936. 
«=)  168/2(6)  (Tei.Civ.App.)  Where  a  chattel  is 
sold  Buoject  to  trial,  the  buyer  must  manifest 


dissatisfaction  within  «  reasonable  time. — 
Street  v.  J.  L  Case  Threshing  Macb.  Oo.,  188 
S.  W.  726. 

4=3 1 82(1)  (Ky.)  In  an  action  for  damages  for 
the  breach  of  a  contract  for  purchase  of  tobacco, 
held,  that  buyer's  repudiation  in  respect  to  one 
lot  was  for  the  jury.— Gaines  &  Sea  v.  B.  J. 
Reynolds  Tobacco  C^o.,  188  S.  W.  847. 
®=3 182(1)  (Tex.Civ.App.)  What  is  a  reasona- 
ble time  within  which  to  express  dissatisfaction 
with  a  chattel  sold  on  trial  is  ordinarily  a  qnes- 
tion  of  fact  under  the  circumstances  surround- 
ing the  parties. — Street  t.  J.  I.  Case  Threshing 
Mach.  (5o.,  188  S.  W.  725. 

VI.  WARRANTIES. 

«==>285(1)  (Tex.  Civ.  App.)  Buyer  of  engine 
seeking  to  cancel  purchase- money  notes,  rely- 
ing upon  written  warranty  of  engine's  power, 
must  have  con4)lied  with  warranty's  terms  rel- 
ative to  notice  of  rejection,  unless  alleging  add 
proving  waiver  by  the  seller. — Street  v.  J.  L 
Case  Threshing  KacOi.  Co.,  188  S.  W.  725. 

VH.  REMEDIES    OF    8Ei:<i:.EB. 
(B)  Aettona  for  Price  or  Talae. 

^s»342  (Tenn.)  Where  shipment  of  goods  in  all 
respects  such  as  the  shipper,  selling  by  sample, 
had  agreed  that  it  should  be,  is  rejected  by  buy- 
er without  cause,  shipper's  remedy  is  by  suit 
against  buyer  for  agreed  price. — ^Model  Mill  Co. 
V.  CaroUna,  O.  &  O.  By.  Co.,  188  S.  W.  936. 
®=>350  (Mo.)  Where,  at  a  time  when  plaintiff 
was  in  good  faith  tendering  delivery  of  ties  in 
accordance  with  the  contract,  defendant  repu- 
diated the  contract,  plaintiff  may  immediately 
sue  though  payment  was  not  then  dne  onder  its 
terms. — Browning  v.  North  Missonri  Gent.  Ry. 
Co.,  188  S.  W.  143. 

(F)  Aettons  for  D»mmares. 

4=>37l  (Ey.)  Where  bnyer  of  tobacco  was  not 
present  at  tjpie  and  place  fixed  by  mntrRct  for 
delivery,  after  notice  of  seller's  willingness  to 
deliver,  seller's  final  tender  was  not  a  condi- 
tion precedent  to  his  light  of  action  for  breaou 
of  contract. — Gaines  A  Sea  v..  R.  J.  Reynolds 
Tobacco  Co.,  188  S.  W.  847. 
«s>384(l)  (Ky.)  Where  contracted  elm  logs 
were  refused,  the  vendor's  damages,  for  such  of 
them  as  were  not  rendered  valueless  by  the 
breach,  was  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  of 
breach.— Barney  v.  Jolly  Hoop  Cto.,  188  S.  W. 
1094. 

Vm.  REMEDIES    OF   BUYER. 

(D)   Actions  and  Connterclalma  for  Breaeh 
of  IVarranty. 

®=>426  (Ark.)  Where  a  written  guaranty  in  a 
contract  for  the  sale  of  a  horse  provided  that 
the  seller  should  not  be  bound,  unless  the  pur- 
chasers submitted  a  monthly  report,  and  that 
if  unsatisfactory  an  exchange  was  to  be  made 
before  a  date  named,  the  remedy  was  exclusive. 
—Harrison  v.  Walker,  188  S.  W.  17. 

IX.  CONDITIONAX.  SAX.ES. 

9s>472(l)  (Tenn.)  A  statutory  lien  has  only 
such  force  aa  the  statute  gives  it.— Parker-Har- 
ris Co.  V.  Tate,  188  S.  W.  64. 

The  word  "owner,"  as  is  used  in  Laws  1905,  c. 
173,  refers  to  a  conditional  vendee  who  has  tlie 
use  and  control  of  an  automobile  and  not  the 
conditional  vendor.— Id. 

€=9479(14)  (Tenn.)  Where  the  seller  of  goods 
on  conditional  sale,  the  title  to  which  was  retain- 
ed in  him,  retook  the  gooda,  after  tiey  were  re- 
moved from  the  state,  his  failure  to  resell  them, 
as  required  by  the  conditional  sales  law,  can- 
celed the  debt  against  the  original  purcliaser. 
— Pappas  V.  State,  183  S.  W.  52. 
<8s>484  (Tenn.)  Iaws  1909,  c.  557,  {  1,  making 
it  unlawful  to  remove  from  the  state  any  per- 
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sonaltr,  titie  to  which  was  retained  at  time  of 
sale,  unless  written  consent  of  the  seller  is  ob- 
tained, having  omitted  the  words  "knowingly" 
or  "willfully,"  does  not  require  intent  to  de- 
fraud as  an  element  of  the  offense,  but  the  bare 
removal,  even  if  in  good  faith,  constitutes  the 
offense.— Pappas  v.  Sute,  188  S.  W.  52. 

SATISFACTION. 

See    Compromise    and    Settlement;    Payment; 
Release. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Colleges  and  Unirersities ;    Pablic  Lands, 
«3»173. 

II.  PVBI.IG  SCHOOLS. 

(d)  Creation,    Alteration,    Kxlstenee,    and 
Dlasolntion  of  Diatrleta. 

<8=>33  (B^y.)  By  Ky.  St  {  4426a,  subsec.  17, 
relative  to  powers  of  county  boards  of  educa- 
tion to  consolidate  school  districts,  a  board  has 
power  to  consolidate  parts  of  school  subdis- 
tricts  into  a  consolidated  school  district. — Da- 
vis T.  Anderson,  188  8.  W.  652. 

(O  Oovermntent,  Oflleers,  and  Dlatrlet 
Meettngra. 

<3=963(3)  (Tei.Cr.App.)  Rev.  St  1911,  art 
2773,  requiring  treasurers  of  school  funds  to 
make  reports,  embraces  all  treasurers  of  school 
funds,  including  the  treasurer  of  an  independ- 
ent school  district  organized  under  article  2851. 
—Hall  V.  State,  188  S.  W.  1002. 

Under  Pen.  Code  1911,  art.  3,  a  violation  of 
Bev.  St  1911,  art.  4517,  making  it  a  misde- 
meanor to  fail  to  make  reports  to  the  state 
superintendent  is  not  punishable  because  the 
penalty  provision*  are  omitted  from  the  civil 
and  criminal  statutes. — Id. 

Pen.  Code  1911,  art.  1580,  does  not  embrace 
the  treasurer  of  an  independent  school  district 
authorized  by  Rev.  St  1911,  art  2851,  and  his 
failure  to  report  as  required  by  Rev.  St.  1911, 
art.  4517,  is  not  punishable  thereunder. — Id. 

(D)   Dlatrlet    Property,    Contraeta.    and 
Uabllltlea. 

$=965  (Ky.)  Under  Ky.  St.  j)  4484,  consent  of 
county  court  held  unnecessary  to  vest  title  to 
common  school  property  in  board  of  trustees  of 
graded  common  school  district  in  which  it  is 
situated ;  county  board  of  education  having 
purchaseid  it — Breathitt  County  Board  of  EMu- 
cation  v.  First  Nat  Bank  of  Jackson,  188  S. 
W.  770. 

Ordinarily,  when  trustees  of  graded  common 
school  district  are  vested'  with  title  to  common 
school  property,  by  Ky.  St.  ji  4484,  they  will 
take  subject  to  any  Ilea  or  incumbrance. — Id. 

Trustees  of  graded  common  school  district 
receiving  title  to  common  school  property,  un- 
der Ky.  St.  jl  4484,  from  county  board  of  edu- 
cation, which  has  levied  taxes  to  pay  for  prop- 
erty or  to  discharge  lien  or  incumbrance,  will 
not  take  subject  to  any  lien  or  incumbrance. 
—Id. 

(E)   Dlatrlet    Debt,    Seearltleo>    and    Taza> 
tlon. 

$=>96  (Ky.)  Whatever  the  rights  of  county 
board  of  education  and  board  of  trustees  of 
graded  common  school  district  therein  as  be- 
tween themselves  in  relation  to  land  bought  by 
board  of  education  and  tised  for  school  purposes 
b^  school  district,  rights  of  bank  holding  note 
given  by  board  of  education  for  land  are  not 
affected. — Breathitt  County  Board  of  Educa- 
tion V.  First  Nat  Bank  of  Jackson,  188  S.  W. 
770. 

€=»99  (Ky.)  It  is  immaterial  whether  a  rail- 
road tax  is  levied  by  authorities  of  a  white 
graded    school    district   or   a    white    common 


school  district,  or  whether  the -colored  school  la 
common  or  graded. — Board  of  Education  of  Hop- 
kins County  V.  Board  of  Trustees  of  Earling- 
ton  Graded  School,  188  S.  W.  306. 

«=>I03(1)  (Ky.)  Under  Ky.  St  8  4399,  subsec. 
8,  relative  to  powers  of  county  boards  of  edn* 
cation,  it  is  the  duty  of  such  board  to  levy  a 
tax  voted  by  the  voters  of  a  consolidated  school 
district  to  erect  a  necessary  school  building 
therein.— Davis  v.  Anderson,  188  S.  W.  652. 

9=>I03(2)  (Ky.)  Records  of  a  county  board  of 
education,  with  reference  to  an  election  on  and 
levy  of  a  tax  to  raise  funds  for  a  building  for 
a  consolidated  school  district,  which  were  com- 
plete and  showed  that  all  necessary  ste^s  were 
taken,  held  sufficient  though  notice  given  of 
time  and  place  for  election  not  complained  of 
did  not  appear.— Davis  v.  Anderson,  188  S.  W. 
652. 

«s>l03(4)  (Ky.)  Under  Ky.  St  i  3236a,  sub- 
sec. 26,  as  to  taxation  for  school  purposes,  while 
the  commissioners  must  levy  a  tax  sufficient  to 
produce  the  amount  requested  by  the  board  of 
education,  such  board  must  include  in  its  esti- 
mate revenues  from .  other  sources,  such  as  de- 
linquent taxes  —Board  of  Education  of  New- 
port v.  City  Lf  Newport.  188  S.  W.  360. 

In  determining  the  right  of  a  board  of  educa- 
tion to  mandamus  the  commissioners  to  levy 
for  school  maintenance,  the  court  will  not  as- 
sume, in  the  absence  of  statement  or  clear  evi- 
dence, that  the  board  included  items  for  delin- 
quent taxes  in  its  estimate  of  resources,  as  it 
should  have  done. — Id. 

A  judgment  in  favor  of  the  board  of  educa- 
tion which  lias  been  appealed  should  not  be  in- 
cluded in  the  estimate  of  resources  for  deter- 
mining the  amount  required  to  be  levied  for 
school  maintenance. — Id. 

In  determining  the  levy  for  school  purposes, 
the  board  of- education  cannot  base  its  estimate 
on  experience  in  collecting  taxes,  and  deduct 
amounts  which  may  not  be  collected  within  the 
year,  but  must  base  the  estimate  on  what  the 
rate  would  produce  if  all  the  taxes  were  col- 
lected.— Id. 

<&=>I03(4)  (Ky.)  Under  Ky.  St.  S  3595,  as  to 
estimates  by  boards  of  education  in  cities  of  the 
fourth  class,  held  that  it  was  duty  of  board 
of  education  of  the  city  to  report  to  the  council 
amount  of  cash  in  its  treasury  in  making  its 
estimates  for  school  expenses,  and  that  the 
council  in  making  the  required  levy  could  con- 
sider this  amount.— Board  of  Council  of  City  of 
Winchester  v.  Board  of  Education  of  City  of 
Winchester,    188    S.    W.    755. 

An  amount  requested  by  the  board  of  educa- 
tion for  school  purposes,  being  only  an  approx- 
imate estimate,  a  deficit  of  $9.83  would  not 
authorize  an  increase  in  the  levy  made  by  the 
council. — Id. 

<3=>l  10  (Ky.)  Under  Ky.  St  {  4101,  held  that 
county  superintendent  of  schools  was  entitled 
to  railroad  tax,  levied  by  trustees,  of  white 
school  district,  for  distribution  between  white 
graded  school  and  colored  common  school  with 
identical  boundary  lines. — Board  of  Education  of 
Hopkins  County  v.  Board  of  Trustees  of  Earlr 
ington  Graded  School,  188  S.  W.  306. 

Under  Ky.  St  i§  4101,  4426a,  county  super- 
intendent, receiving  amount  of  railroad  tax 
levied  for  white  school  district  should  pay  the 
part  to  which  a  colored  common  school  was  en- 
titled to  the  county  board  of  education,  and  not 
to  persons  assuming  to  act  as  trustees  of  such 
colored  school. — Id. 

(S)  Teaobera. 

«=>I32  (Ark.)  Teacher's  contract  with  school 
district  held  terminated,  and  license  to  teach 
revoked,  by  notification .  to  her  and  directors  by 
county  superintendent  that  her  license  had  been 
revoked  by  the   state  superintendent  after  re- 
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examination.— Smith  v.  Farmers'  Banit  of  New- 
port, 188  S.  W.  1167. 

Under  Kirby's  Dig.  §  7258,  and  Acts  1911,  p. 
404,  i  14,  state  superintendent  of  public  instruc- 
tion has  power  to  revoke  state  wide  licenses  to 
teach  school  issued  by  him.— Id. 
9=>I35(3)  (Arlc.)  Where  electors  of  school  dis- 
trict, by  vote  at  annual  meeting,  determine  that 
school  of  more  than  three  months  shall  be 
taught,  contract  of  directors  with  party  to 
tench  common  school  for  four  months  in  winter 
is  valid,  though  executed  before  annual  meet- 
ing.—Brassficld  V.  Jones,  188  S.  W.  1181. 
<8=>I4I(5)  (Ky.)  Under  Ky.  St.  S  4417,  in  pro- 
ceeding to  suspend  or  remove  teacher  for  in- 
competency, neglect  of  duty,  immoral  conduct, 
or  other  disqualification,  notice  from  county 
superintendent  to  teacher  should  specify  act  or 
acts  charged,  and  also  date  of  commission. — Las- 
ley  V.  Depp,  1S8  S.  W.  352. 

Although  a  notice,  under  Ky.  St.  g  4417,  for 
removal  of  teacher  for  alleged  immoral  conduct, 
is  insufficient  in  form,  a  judgment  removing  him 
is  not  void,  where  he  appeared  at  hearing  and 
submitted  to  trial,  after  demurrer  to  notice  and 
proceedings  was   overruled.— Id. 

The  proper  proceeding  of  a  teacher,  removed 
under  Ky.  St  §  4417.  by  the  superintendent  for 
alleged  immorid  conduct,  if  he  is  aggrieved  by 
the  removal,  is  by  appeal  to  state  superintend- 
ent, under  section  4418. — Id. 
«=>I44(1)  (Ark.)  Under  Kirby's  Dig.  f  7590, 
as  amended  by  Acts  1007,  p.  455,  where  school 
district  directors  contracted  with  -teacher  to 
teach  common  school  for  four  months,  commenc- 
ing November  1st,  and  at  later  annual  school 
meeting,  held  May  3d,  electors  voted  against 
winter  term,  teacher  was  not  entitled  to  pay  for 
teaching  from  November  Ist^— Braasfield  v. 
Jones,  188  S.  W.  1181. 

(H)  Pupils,  and  Condnet  mnd  Dlselpline  of 
Schools. 

«=»I58(2)  (Ky.)  A  rule  of  the  state  board  of 
health,  making  vaccination  a  condition  of  ad- 
mission of  scholars  and  teachers  to  public 
schools,  promulgated  by  virtue  of  Ky.  St.  i 
2049,  giving  state  board  of  health  general  su- 
pervision of  health  matters,  could  be  enforced 
by  the  county  board  of  health  and  county  health 
officer  where  there  was  a  reasonable  apprehen- 
sion of  an  outbreak  of  smallpox.— Hill  v.  Bick- 
ers, 188  S.  W.  766. 

Even  without  a  specific  delegation  of  powers, 
local  or  administrative  authorities  having  con- 
trol of  schools  or  general  care  of  public  health 
are  justified  by  the  existence  of  an  emergency 
in  making  vaccination  a  condition  for  admis- 
sion to  the  public  schools,  but  unless  such  pow- 
er is  clearly  conferred  local  bodies  may  not  re- 
quire vaccination  in  the  absence  of  smallpox, 
or  the  apprehension  of  an  immediate  outbreak 
thereof. — Id. 

The  Legislature  may  by  express  provision,  in 
the  exercise  of  its  police  power,  require  or  em- 
power a  local  or  administrative  authority  to 
require  vaccination  of  children  as  a  condition 
of  their  being  admitted  to  the  public  schools, 
although  smallpox  be  not  prevalent  or  its  out- 
break  bo  not  apprehended. — Id. 

In  a  suit  to  restrain  a  county  board  of  health 
and  the  county  health  officer  from  enforcing  a 
rule  of  the  state  board  of  health  directing  or 
requiring  the  vaccination  of  all  school  children 
and  teachers  before  admission  to  the  public 
schools,  evidence  of  the  probability  of  an  out- 
break of  smallpox  in  the  district  held  to  show 
that  the  action  of  the  health  board  was  not  only 
reasonable,  but  necessary. — Id. 

«=>I62  (Ark.)  Under  Kirby's  Dig.  {  7590,  as 
•mended  by  Acts  1007,  p.  445,  where  no  votes 
were  cast  on  question  at  meeting  of  electors, 
directors  of  school  district  could  not  contract 
with  party  to  teach  school  longer  than  three 
months  during  scholastic  year. — ^Brassfield  v. 
Jones,  188  S.  W.  1181. 


«=s>l65  (Ky.)  Const  f  189,  proUbiting  use  of 
educational  funds  for  aiding  sectarian  schools, 
held  not  violated  by  a  board  of  trustees  leasing 
the  building  of  a  Presbyterian  collie  in  consid- 
eration of  their  keeping  it  in  repair,  maintain- 
ing a  graded  common  school  in  two  of  the 
rooms  thereof,  and  paying  the  salaries  of  the 
teachers  in  charge  thereof  from  the  school  fund. 
—Williams  v.  Board  of  Trustees  of  Stanton 
Graded  Common  School  Dist.,  188  S.  W.  1058. 

SECONDARY  EVIDENCE. 

See  Criminal  Lew,  «s>398,  402 ;  Evidenoe.  «=> 

158.  178. 

SECURITY. 

See  Mortgages,  «=»307. 

SEDUCTION. 

See  Criminal  Law,  €=>780. 

n.   OBIMINAI.   BESPOnSIBIUTT. 

®=>42  (Tcx.Cr.App.)  Where  it  was  not  shown 
that  prosecutrix,  who  had  worked  in  laundry, 
associated  with  another  gjrl  who  worked  in  such 
laundry,  or  knew  anything  about  the  associates 
or  conduct  of  such  other  girl,  court  was  correct 
in  excluding  answer  of  plaintiff  to  question 
whether  such  other  girl  became  pregnant  and 
made  some  man  marry  her. — Johnson  y.  State, 
188  S.  W.  426. 

Court  properly  excluded  letters  and  poetry  of 
obscene  nature  written  by  prosecutrix  to  defend- 
ant more  than  a  year  after  commission  of  alleg- 
ed offense,  defendant  not  offering  any  testimony 
as  to  general  reputation  of  prosecntrix  for 
chastity. — Id. 

SELF-DEFENSE. 

See  Homicide,  <8=9l00-117,  187-195,  244,  278, 
300. 

SELF-SERVING  DECLARATIONS. 

See  Criminal  Law,  €=>413;   Evidence,  9=>2TL 

SENTENCE. 

See  Criminal  Law,  «s»1184;  Homicide,  «=»343. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  <3=»110-202. 

SEPARATE  TRIALS. 

See  Criminal  Law,  ^=9823. 

SEPARATION. 

See  Criminal  Law,  «=s>665,  854. 

SEQUESTRATION. 

^=9 1 5  (Tex.Civ.App.)  Where  an  antomobile 
held  under  a  claimant's  bond  in  sequestration 
proceedings  was  sold  pending  suit,  and  execu- 
tion was  returned  nulla  bona,  the  fact  that 
plaintiff  took  judgment  in  the  alternative  for 
Its  value  Aeld  not  to  operate  as  a  wairer  of 
claim  to  the  property,  and  the  sale  did  not  pass 
title  to  the  purchaser.— Van  Velxer  t.  Striker, 
188  S.  W.  723. 

In  an  action  to  recover,  title  and  possession 
of  an  automobile,  held,  that  judgment  for  plain- 
tiff for  the  automobile  will  be  charged  with  the 
value  of  beneficial  repairs  made  with  plaintiff's 
knowledge  and  before  he  asserted  Ida  claim. 
—Id. 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

See  Process,  4=970. 
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SERVICES. 

See  Executors  and  Administraton,  €=9221. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  4=357. 

n.   SUBJECT-MATTER. 

«=>22(2)  (Ky.)  Under  Civ.  Code  Prac.  |  96, 
subsec.  2,  held  that  cause  of  action  stated  in 
paragraph  of  answer  in  suit  to  enjoin  mainte- 
nance of  ditch  and  for  damages  was  not  avail- 
able as  a  set-off,  because  not  arising  out  of  a 
contract  judgment  or  award. — Payne  v.  Vowels, 
188  S.  W.  413. 

«=29(3)  (Ky.)  Under  Civ.  Code  Prac.  J  96, 
subsec.  1,  held  that  cause  of  action,  stated  in 
answer  .in  suit  to  enjoin  maintenance  of  ditch 
and  for  damages,  was  not  available  as  a  coun- 
terclaim because  not  arising  out  of  transaction 
stated  in  petition. — Payne  v.  Vowels,  188  S,  W. 
413. 

€s>54  (Ky.)  In  suit  to  enjoin  maintenance  of 
ditch  and  for  damages  wherein  defendants 
pleaded  by  way  of  set-off  and  counterclaim  that 
embankment  on  plaintiff's  land  injured  their 
land,  the  objection  thereto  was  not  waived  by 
a  special  demurrer  filed  before  submission  of  the 
case.— Payne  v.  Vowels,  188  S.  W.  413. 

SETTING  ASIDE. 

See  Execution,  <3=>250,  253;  Executors  and 
Administrators,  <S=3379-,  Judgment,  «s»384; 
Judicial  Sales,  «iB»37,  43. 

SETTLEMENT. 

See  Compromise  and  Settlement;  Ezecatois 
and  Administrators,  «=9506,  511;  Payment; 
Release. 

SEVERAL  CONTRACTS. 

See  Insurance,  4=9328. 

SEWERS. 

See  Drains;  Municipal  Corporations,  4=9845, 
846. 

SHEEP. 

See  Animals,  4=950. 

SHERIFFS  AND  CONSTABLES. 

See  Counties,  4=9114. 

X.  APPOIKTMENT,    QUAUFIGATION, 

▲MS  TENTTBE. 

(A)   ShertlCs. 

4=96  (Tenn.)  A  sheriff  who  had  made  an  hon- 
est and  reasonably  intelligent  effort  to  do  his 
duty  will  not  be  removed  though  not  wholly 
successful.— State  v.  Reichman,  188  S.  W.  597. 

hl  po'webs,  duties,  and  i<iabii.i> 

TIES. 

4s»77  (Tenn.)  The  office  of  sheriff  carries  all  the 
common-law  powers  and  duties  except  as  modi- 
fled  by  statute.— State  v.  Keichman,  188  S.  W. 
225. 

4=986  (Tenn.)  Since  cities  have  police  officials, 
ue  sheriff  may  assume  that  they  will  perform 
their  duties,  but  if  he  has  knowledge  of  neglect 
on  their  part,  or  reason  to  think  there  is  neg- 
lect, he  must  inform  himself  and  prevent  and 
suppress  offenses  in  cities  as  well  as  rural  dis- 
trfcts.— State  v.  Reichman.  188  S.  W.  225. 

The  requirement  that  the  sheriff  to  prevent 
breaches  of  the  peace,  arrest  one  who  threat- 
ens unlawful  sale  of  intoxicating  liquors  and 
if  necessary  close  his  place  of  business  is  not 


subject  to  the  objection  of  requiring  services 
without-  compensation. — Id. 

The  duty  of  the  sheriff,  having  notice  of  com- 
mission of  an  offense,  being  to  prevent  or  sup- 
press it,  involves  the  duty  to  at  least  make 
some  investigation,  and  it  is  not  necessary  in 
case  of  unlawful  sales  of  intoxicating  liquors 
for  the  sheriff  to  actually  see  sales  before  swear- 
ing out  warrants. — Id. 

Altbongh  the  sheriff  is  not  bound  to  maintain 
a  detective  force,  and  no  statute  in  terms  makes 
it  his  duty  to  swear  out  warrants  or  give  in- 
formation to  the  grand  jury,  yet,  being  com- 
manded to  prevent  and  suppress  crimes  and 
breaches  of  the  peace,  he  must  use  all  the 
means  provided  by  law  to  accomplish  such  end. 
—Id. 

Evidence  held  to  show  that  a  sheriff  failed  to 
perform  his  duties  to  prevent  and  suppress 
breaches  of  the  peace  by  unlawful  sale  and 
threatened  unlawful  sale  of  intoxicating  liquors. 
-Id. 

It  is  no  defense  for  the  sheriff's  failure  to 
prevent  breaches  of  the  peace  by  unlawful 
sales  of  intoxicating  liquors,  that  the  state  was 
proceeding  against  offenders  under  the  Nuisance 
Act,  or  that  the  criminal  court  administration 
was  so  lax  that  nothing  would  have  been  ac- 
complished in  case  of  arrest. — Id. 
4=986  (Tenn.)  When  a  sheriff  learns  that  & 
city  is  collecting  tribute  from  liquor  dealers 
and  leaving  them  otherwise  undisturbed,  this 
is  notice  that  the  law  is  being  violated  and  no 
effort  made  to  enforce  it— State  v.  Beichn)an> 
188  S.  W.  597. 

That  Act  1913  (2d  Ex.  Sess.)  c  2,  declaring 
a  saloon  a  nuisance,  provides  a  method  for  iU 
abatement,  does  not  abrogate  any  other  remedy 
or  affect  a  sheriff's  duty. — ^Id. 

On  making  an  arrest  for  a  threatened  vio- 
lation of  the  liquor  law,  sheriff  should  take 
necessary  steps  to  prevent  threatened  sales, 
and  then  release  offender  and  leave  future  sales 
and  threats  to  be  dealt  with  as  they  arise.— Id. 

A  sheriff  is  precluded  by  his  admission  that 
be  did  nothing  but  serve  process,  when  liquor 
was  openly  sold  in  violation  of  law,  from  assert- 
ing that  no  willful  neglect  of  his  duty  has  been 
shown. — Id. 

4=9 1 53  (Tenn.)  Under  Shannon's  Code,  |  6899, 
a  sheriff  having  notice  of  an  offense  and  not 
seeking  to  prevent  it  is  guilty  of  a  misde- 
meanor.—State  y.  Reichman.  188  S.  W.  225. 

SHOE  SHINING  PARLORS. 

See  Evidence,  4=920;  Licenses,  4=97. 

SIDEWALKS. 

See  Municipal  Corporations,  4=9763^818. 

SILENCE. 

See  Criminal  Law,  4=9407. 

SIMPLE  TOOLS. 

See  Master  and  Servant,  4=9124. 

SKETCHES. 

See  Criminal  Law,  4=>444. 

SLANDER. 

See  Libel  and  Slander. 

SNOW. 

See  Municipal  Corporations,  4=9763-819. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  4=9758. 
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SPECIFIC  PERFORMANCE. 

See  JuTy>  4=>14. 

ZV.  PBOGEEDINGS    AND   REUEF. 

^=>I30  (Ky.)  Interest  on  purchase  price,  iinder 
decree  for  specific  performance,  will  not  be  al- 
lowed from  the  due  date  under  the  contract, 
where  the  plaintiffs  have  been  in  possession,  but 
only  from  the  date  of  tender  of  a  proper  deed. — 
Altoona  Trust  Co.  v.  Ison,  188  S.  W.  344. 
^=3  131  (Mo.)  In  suit  for  specific  i>erformance, 
a  cross-complaint  claiming  an  equitable  inter- 
est in  the  property,  is  disposed  of  by  a  decree 
finding  against  such  claim,  notwithstanding  the 
cross-complaint  is  not  dismissed  and  the  de- 
cree's operation  is  limited  to  the  property  in- 
volved In  the  suit.— Sprague  y.  Carroll,  188  S. 
W.-63. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

SPLiniNG  CAUSES  OF  ACTION. 

See  Judgment,  $=»503. 

STARE  DECISIS. 

See  Courts,  «=990-100. 

STATEMENT. 

See  Appeal  and  Brror,  9s»544-664;  Oriminal 
Law,  «=»1097-1102. 

STATES. 

See  Colleges  and  UniTersitieB,  «=»2;  Bvidence, 
«=»83;  Judgment,  <S=s>702;  Officers,  «=>55; 
Public  Lands,  «=»151-173. 

n.  OOmBRNMENT  AND  OFFICERS. 

«=>44  (Ark.)  Acts  181S,  p.  348,  as  to  registrars 
of  vital  statistics,  is  not  in  violation  of  Const, 
art  19,  i  9,  as  creating  a  permanent  state  of- 
fice not  expressly  provided  for  by  the  Constitu- 
tion.—Ft.  Smith  Dist.  of  Sebastian  County  v. 
Eberle,  188  S.  W.  821. 

Acts  1913,  p.  348,  is  not  invalid  for  making 
no  provision  for  appointment  of  successors  of 
the  original  incumbents. — Id. 

Under  Acts  1013,  p.  348,  the  local  registrar 
18  a  state  and  not  a  county  officer,  since  his 
services  are  not  for  a  county  purppse  within 
Const,  art  7,  f  28.— Id. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  ot 

STATUTE  OF  LIMITATIONS. 

See  limitation  of  Actions. 

STATUTES. 

See  Constitutional  Law,  ®=»42. 
For  statutes  relating  to  iiarticular  subjects,  see 
the  various  specific  topics. 

I.  ENAOTMENT,  REQITISITES.  AND 
VAUDITY  IN  OENERAI^ 

^s»ll  (Tenn.)  The  Senate,  having  the  right 
under  Const,  art.  2,  ]  12,  to  malte  its  own 
rules,  is  the  judge  of  those  rules,  and  all  the 
court  can  do  is  to  ascertain  whether  the  Con- 
stitution has  been  complied  with  in  the  passage 
of  an  act,  and  if  that  has  been  done  it  can 
look  no  further. — State  v.  Cumberland  Club, 
188  8.  W.  583. 

€=>23  (Tenn.)  Where  the  Senate  and  the  House 
bill  are  the  same  in  their  caption  and  body, 
and  the  House  bill  has  been  passed  and  trans- 
mitted to  the  Senate  after  the  Senate  bill  has 
passed  its  final  reading,  the  substitution  of  the 
House  bill  and  its  passage  by  the  Senate  con- 


stituted a  valid  enactment — State  t.  Comber- 
land  Club,  188  S.  W.  583. 
«=i»64(l)  (Mo.)  If,  after  cutting  out  the  void 
parts  of  a  stfitute  enough  which  is  good  remains 
to  show  the  legislative  intent  and  furnish  a 
working  plan  by  which  that  intent  may  be  ef- 
fectuated, the  whole  of  the  statute  will  not  be 
declared  unconstitutional. — State  ex  reL  St 
Louis  County  v.  Gordon,  188  S.  W.  160. 
€=»64(2)  (Ark.)  Though  section  10  of  Acta 
1913,  p.  353,  providing  for  payment  for  serv- 
ices of  registrar  of  vttal  statistics  by  the  coun- 
ty, is  invalid  under  Const,  art.  7,  I  28,  it  being 
apparent  that  the  Legislature  would  have  pass- 
ed the  act  without  such  provisions,  the  remain- 
der of  the  act  is  valid.— Ft  Smith  Dist  of  Se- 
bastian County  V.  Eberle,  188  S.  W.  82L 
<8=964(4)  (Ark.)  In  Laws  1915.  p.  617,  a  provi- 
sion that  the  county  court  of  Miller  comity  may 
take  over  the  highwajrs  and  bridge  constructed 
by  the  improvement  district  under  the  act  and 
maintain  them,  being  at  the  option  of  the  coun- 
ty, is  not  essential  to  the  validity  of  the  statute 
as  a  whole. — Conway  v.  Miller  County  Highway 
and  Bridge  Dist.,  188  S.  W.  822. 
«=>64(4)  (Mo.)  Laws  1907.  p.  411  (Rev.  St 
1909,  i  10520  et  seq.),  providing  for  bond  issue 
for  county  roads,  is  not  invalid  because  of  an 
invalid  provision  therein  that  such  bonds  should 
be  exempt  from  taxation  and  specifying  the 
manner  of  spending  the  proceeds  upon  roads. — 
State  ex  rel.  St  Louis  County  t.  Gordon,  188 

S.  w.  leo. 

<S=364(10)  (Tenn.)  Court  would  not  cut  out 
subject  of  Laws  1916,  c.  54,  {  1,  not  within 
the  title  as  require  by  Const  art  2,  {  17, 
where  that  subject  and  the  other  subject  prop- 
erly within  the  title  were  so  interwoven  that 
it  could  not  be  done. — State  y.  Cumberland 
Club,  188  S.  W.  583. 

II.  OENEBAI.  AND  SPECIAL   OR  I.O« 
CAL   IiAWS. 

«8=»77a)  (Tenn.)  Acts  1903,  c  177,  and  Prir. 
Acts  1911,  c.  122,  are  not  unconstitutional  as 
making  an  unreasonable  classification  in  pro- 
hibiting bi^s,  sheep,  and  goats  from  being  al- 
lowed to  run  at  large  in  a  certain  county  and 
making  no  such  provision  as  to  horses  and  cat- 
tle—Sullivan V.  State,  188  S.  W.  1153. 
<S=993(3)  (Tenn.)  Acts  1903,  c.  177,  and  Priv. 
Acts  1911,  c.  122,  prohibiting  persons  from 
permitting  hogs,  sheep,  and  goats  to  run  at  Urge 
in  a  certain  countjr,  do  not  contravene  Const 
art  11,  t  8,  prohibiting  special  laws.— SnUivan 
T.  State,  188  S.  W.  1153. 

m.  SUBJECTS  AND  TnXES  OF  ACT& 

<8=>I07(5)  (Mo.)  Under  Const  art  4,  S  28,  the 
General  Assembly  has  power  to  include  in  a 
single  act  provisions  for  voting  bonds  by  any 
class  of  public  corporations  for  any  and  aU 
purposes  for  which  such  corporations  can  be 
authorized  to  vote  bonds.— State  ex  reL  Fikc 
County  T.  Gordon,  188  S.  W.  88. 
<S=»I07(5)  (Tenn.)  Priv.  Acts  1911,  c  49,  en- 
titled an  act  to  prevent  live  stock  from  run- 
ning at  large  in  certain  counties,  and  by  sec- 
tions 2-5  providing  for  damages,  liens,  fines, 
etc.,  held  not  to  violate  Const  art  2,  {  17,  re- 
quiring an  act  to  contain  but  one  subject  ex- 
pressed in  the  title.— Thomas  v.  State,  188  S. 
W.  617. 

9=3 1 09  (Ky.)  In  determining  validity  of  stat- 
ute with  reference  to  Const  |  51,  court  will  not 
give  a  narrow  or  technical  construction,  but 
will  not  allow  the  Legislature  to  defeat  the  man- 
ifest will  of  the  people. — Ogdem  t.  Cronan,  188 
S.  W.  357. 

<S=>I  14(1)  (Ky.)  The  subject  of  Act  March  21, 
1906  (Ky.  St  i  199b),  as  to  name  under  which 
a  business  shall  be  conducted,  held  expressed  ia 
the  title,  as  required  by  Const  8  51. — Common- 
wealth V.  Bassett,  188  S.  W.       ~ 
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«=»ll4(e)  (Tenn.)  Ij»w8  1916,  c.  54,  prohibit- 
ing clubs  from  storing,  keeping,  or  distributing 
liquor,  and  by  section  1  forbidding  maintenance 
of  any  "other  place"  in  which  liquor  is  received 
or  kept  by  person  in  bis  own  name  or  other- 
wise, for  use  or  sale,  held  invalid  because  sub- 
ject was  not  expressed  in  title,  as  required  by 
Const,  art.  2,  i  17.— State  v.  Cumberland  Club, 
188  S.  W.  583. 

<S=>I  18(1)  (Tenn.)  Acts  1909,  c.  202,  making  it 
an  offense  to  issue  a  check  on  a  person  with 
whom  the  drawer  has  not  had  an  account  within 
60  days,  or  to  draw  a  check  knowing  that  it 
will  not  be  honored,  only  one  of  whficb  subjects 
was  indicated  in  the  title,  violated  Const,  art 
2,  §  17.— Harrison  v.  State,  188  S.  W.  941. 
<S=»I23(4)  (Mo.)  Laws  1907,  p.  413,  H  4,  6 
(Rev.  St.  1909,  »  10523,  10524),  are  unconsti- 
tutional and  invalid  under  Oust.  art.  4,  §  28, 
because  the  subject  of  such  sections  is  not  ex- 
pressed in  the  title. — State  ex  rel.  St.  Louis 
County  V.  Gordon,  188  S.  W.  160. 
«=9l25(7)  (Ky.)  Acts  1916,  c.  90,  amending  and 
re-enacting  Ky.  St,  {  I486,  being  part  of  article 
4  of  the  chapter  on  elections,  entitled  "Begis- 
tratioa  in  Certain  Cities  and  Towns,"  by  pro- 
viding for  registration  in  counties  containing 
cities  of  first  class  outside  corporation  limits  of 
the  cities,  AeW  to  violate  Ckinst.  |  51,  requiring 
subject  01  an  act  to  be  expressed  in  its  title.— 
Odgen  V.  Cronan,  188  S.  W.  357. 

IV.  AMENDMENT,  BEVISION.  AND 
CODIFICATION. 

€=>I38(2)  (Ark.)  Legislature  by  declaring  a 
right  and  referring  to  other  existing  laws  for 
the  remedy  does  not  violate  Const,  art.  6,  f  22. 
—White  V.  Loughborough,  188  S.  W.  10. 

V.  REPEAL,    SITSPENSION,    EXPUKA- 
TION.   AND   BEVIVAL. 

€=>I49  (Mo.)  No  General  Assembly  could,  by 
mere  enactment,  cut  down  the  legislative  pow- 
er of  any  of  its  successors. — State  ex  rel  Heim- 
berger  v.  Board  of  Curators  of  University  of 
Missouri,  188  S.  W.  128. 

VI.   CONSTBUCTION  AND  OPERA- 
TION. 

(A)   General  Rnlea  of  Conatrnetton. 

^3»  181(1)  (Ky.)  In  construing  a  statute  tne 
purpose  is  to  ascertain  the  intention  of  the  Iieg- 
islature,  the  best  means  for  which  is  the  lan- 
guage used.— Grimes  v.  Central  Life  Ins.  Co., 
188  S.  W.  901. 

«=ol8l(l)  (Tex.)  The  intent  of  the  Legislature 
is  the  essence  of  the  law,  but  the  intent  is  to 
be  derived  from  the  words  of  the  statute  it- 
self.—Gilmore  T.  Waples,  188  S.  W.  1037. 
«=3l88  (Ky.)  A  statute  should  not  be  held  to 
make  any  change  in  the  law  other  than  what 
is   said   or   necessarily   implied    from   its   lan- 


gnage.— Grimes  v.  Central  life  Ina.  Co.,  188  S. 
W.  901. 

®=»I88  (Mo.)  Absurdities  in  meaning  of  stat- 
utes are  never  attributed  to  Legislatures  un- 
less there  is  left  no  rational  means  of  escape. 
—State  ex  rel.  Heimberger  v.  Board  of  Curators 
of  University  of  Missouri,  188  S.  W.  128. 
<S=9l89  (Tex.)  Only  where  it  is  perfectly  plain 
that  the  literal  sense  of  a  statute  works  an 
absurdity  or  manifest  injustice  are  the  courts 
warranted  in  departing  from  a  literal  construc- 
tion.—Gilmore  V.  Waples,  188  S.  W.  1037. 
^=»I94  (Ky.)  Under  the  doctrine  ejusdem  gen- 
eris, the  meaning  of  a  general  word  in  the  stat- 
ute must  be  construed  in  connection  with  the 
particular  words  with  which  it  is  associated. — 
Black  V.  Ck>mmonwealth,  188  S.  W.  362. 
©=3194  (Mo.)  General  words  do  not  explain  or 
amplify  particular  terms  preceding  them,  but 
are  themselves  restricted  and  explained  by  the 
particular  terms. — State  ex  rel.  Pike  County  v. 
Gordon,  188  S.  W.  88. 

€=7206  (Tex.Civ.App.)  In  construction  of  stat- 
utory law,  every  portion  of  the  statute  and  all 
of  its  language  shall  be  given  effect,  if  possible. 
— Dobie  V.  Scott,  188  S.  W.  286. 
«=>208  (Tex.Civ.App.)  Subject-matter  and  en- 
tire context  of  statute  are  to  be  considered  in 
construing  it.— Dobie  v.  Scott,  188  S.  W.  286. 
®=9209  (Tenn.)  A  word  having  a  clear  meaning 
at  one  place  in  a  statute  will  ordinarily  be  con- 
strued to  have  that  meaning  elsewhere  in  the 
act.— Parker-Harris  .Co.  v.  Tate,  188  S.  W.  54. 
€=>2I4  (Ky.)  Facts  of  common  knowledge  and 
the  history  of  the  times,  at  the  enactment  of  a 
statute,  including  the  evils  io  be  remedied  and 
the  objects  to  be  promoted,  may  be  looked  to 
in  resohtng  aay  doubt  as  to  the  meaning  of 
the  statute. — Grimes  v.  Central  Life  Ins.  Co., 
188  S.  W.  901. 

$=>225  (Ark.)  Statutes  relating  to  the  same 
subject  must  be  considered  as  a  whole,  and  an; 
part  sought  to  be  construed  must  be  read  in 
the  light  of  other  provisions  relating  to  the 
same  thing.— Smith  v.  Fanners'  Bank  of  New- 
port, 188  S.  W.  1167. 

®=>225  (Tenn.)  The  legislative  intent  is  to  be 
ascertained  from  a  statute  in  connection  with 
other  statutes  on  the  same  subject,  and  not 
merely  from  a  strict  and  accurate  definition 
of  the  words  alone. — State  v.  Cumberland  Club, 
188  S.  W.  683. 

<S=»225i/4  (Tenn.)  Priv.  Laws  1915,  c.  78,  as  to 
the  criminal  court  of  Dyer  county  must  be 
construed  in  pari  materia  with  chapter  82, 
passed  on  the  same  day,  creating  the  office  of 
county  judge  in  such  county. — Hodge  v.  State, 
188  S.  W.  203. 

€=>226  (Ark.)  Decision  of  another  state,  con- 
struing statute  of  such  state  but  rendered  after 
the  statute  has  been  enacted  in  Arkansas,  need 
not  be  accepted  by  the  Arkansas  court,  though 
very  persuasive.— Poe  v.  Poe,  188  S.  W.  1190. 
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Arts.  3172,  S178 1037 

Art.  3362  1105 

Art  4517  1002 

Art  4711  613 


Art.  4741  266 

Art  6111  270 

Arts.  5436,  6458,  5459...  602 

Art.  5616  450 

Art  5660  269 

Art  7093  S28 

VERNON'S  SAXLES'  ANNO- 
TATED CIVIL  STAT- 
UTES 1914. 

Art  273    444 

Arts.  1146,  1147 513 

Ants.  1160,    1168 49 

Art  1639   707 

Art  1830    718 

Art.  1888    746 

Art  1971    734,   1028 

Art.  2000    721 

Art.  2061    707,   734 

Art  2073    286 

Art.  2326    455 

Art.  .3067    296 

Art  3712    279 

Art.  4832    699 

Art  4874a   25 

Art  6246h 439 

Arts.  54.35a,  5435b,  5435d  502 

Art  5663    44 

Art  7696    707 

CITI   CHARTERS. 

Houston,  art  2,  J  4 688 

Houston,  art,  4a,  f|  5,  7, 

8 688 

Houston  Heights,  art  4,  § 

1.    Sp.    Laws    1911,    ch" 

16    973 

Houston  Heights,  art.  5,  § 

6.  Sp.  Laws  1911,  ch.  16  973 
Soustou  Heights,  art  7,  S 

4.  Sp.    Laws    1911,    ch. 

16    973 

SPECIAL  LAWS. 

1911,  ch.  16,  art.  4,  S  1. ..  973 
1911,  ch.  16,  art  5,  I  6...  973 
1911,  ch.  16,  art  7,  8  4...  973 

LAWS. 

1905,  ch.  47,  f  10 602 

1909  (4th  Called  Sess.)  ch. 

8,  $  18 243 

1911,  ch.  119,  17 286 


STAY. 

See  Criminal  Law,  ^sslOOl. 

STIPULATIONS. 

See  Mortgages,  «=9401. 

STOCK. 

See  Corporations,  €=>80-13S;  Insurance,  «=» 
33. 

STOCKHOLDERS. 

See  Banks  and  Banking^  €=»47,  48;  Corpora- 
tions, «=9215,  217,  QSS. 

STOCK  LAWS. 

See  Animals,  «=>50. 

STOLEN  GOODS. 

See  Burglary,  9s>45;  Receiving  Stolen  Goods. 

STORAGE 

See  Warehousemen.  ' 


STREET  RAILROADS. 

See  Eminent  Domain,  9=>119:    Trial,  i3=9l94, 
262,  253. 

EI.  BEOTTLATION    AlfD     OPERATION. 

*=73  (Tex.  Civ.  App.)  Galveston  ordinance, 
making  it  unlawful  to  operate  street  cars  with- 
out fender  on  the  front  end,  merely  requires  an 
effective  contrivance  to  prevent  persons  from  be- 
ing run  over,  and  it  need  not  project  in  front  of 
the  car.— Galveston  Electric  Co.  v.  Swank,  188 
S.  W.  704. 

<e=>8l(3)  (Ky.)  In  order  to  excuse  a  street  car 
company  on  the  ground  that  the  person  injured 
came  on  the  track  so  dose  to  the  car  that  the 
motorman,  by  the  exercise  of  ordinary  care, 
could  not  nave  stopped  it  in  time  to  prevent  the 
injury,  the  car  must  have  been  operated  at  a 
reasonable  rate  of  speed. — Kentucky  Traction  & 
Terminal  Co.  v.  Jenkins,  188  S.  W.  645. 

«=»98(8)  (Ky.)  Travelers  need  only  exercise  or- 
dinary care  to  learn  of  approach  of  a  street  car 
and  keep  out  of  its  way,  and  may  assume  that  a 
car  will  run  at  a  reasonable  speed,  and  give 
timely  warning  of  approach,  and  are  not  by 
failure  to  look  before  stepping  on  track,  guilty 
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of  contributory  negligence. — Kentudcy  Traction 
&  Terminal  Co.  r.  Jenkins,  188  S.  W.  645. 
«=>  103(2)  (Tex.Civ.App.)  A  street  railway  com- 
pany is  not  liable  to  an  injured  pedestrian^  who 
has  negligently  placed  himself  in  danger,  if  the 
peril  could  have  been  discovered  by  ordinary 
care,  but  only  if,  after  actually  discovering  it, 
the  operatives  failed  to  use  all  means  at  their 
command  to  prevent  injury.— Galveston  Electric 
Co.  V.  Swank,  188  S.  W.  704. 
^=3 1 17(7)  (Ky.)  It  is  ordinarily  a  question  for 
the  jury  whether  a  street  car  was  moving  at  an 
excessive  speed,  depending  on  all  circumstances 
of  the  case.— Kentucky  Traction  &  Terminal  Co. 
V.  Jenkins,  188  S.  W.  045. 

Evidence  held  to  warrant  submission  to  jury 
of  question  whether  the  car  which  struck  plain- 
tiff waa,  moving  at  an  excessive  rate  of  speed. 
—Id. 

4=9 1 1 7(10)  (Ky.)  Evidence  held  to  warrant  sub- 
mission to  jury  of  issue  whether  street  car  com- 
pany was  negligent  in  failing  to  keep  a  lookout 
and  give  warning. — Kentucky  Traction  &  Ter- 
minal Co.  V.  Jenkins,  188  S.  W.  645. 
«=»l  18(1)  (Tex.Civ.App.)  In  an  action  for  dam- 
ages to  an  automobile  by  a  street  car,  an  in- 
struction that  plaintiffs  could  not  recover  un- 
less defendant  was  guilty  of  negligence  in  some 
of  the  ways  alleged  in  plaintiff's  petition  was 
not  error. — ^Adams  &  Washam  v.  Southern 
Traction  Co.,  188  S.  W.  275. 
€=>II8(15)  (Ky.)  Instruction  to  find  for  pedes- 
trian if,  after  the  motorman  saw,  or  by  exercise 
of  ordinary  care,  could  have  seen,  his  peril,  he 
failed  to  exercise  ordinary  care  to  prevent  in- 
jury, and  by  reason  of  such  failure  the  iiedes- 
trian  was  injured,  is  not  prejudicial  for  omitting 
between  "injury"  and  "and"  the  clause  "and 
could  have  prevented  the  injury  by  exercise  of 
ordinary  care." — Kentucky  Traction  &  Terminal 
Co.  V.  Jenkins,  188  S.  W.  645. 
<g=»l  18(15)  (Tex.Civ.App.)  In  an  action  for 
damages  to  an-  automobile  by  collision  with  a 
street  car,  an  instruction  that,  if  after  the 
motorman  discovered  the  perilous  condition  of 
the  automobile,  he  used  all  the  means  within  his 
power  to  prevent  the  collision,  then  verdict  will 
be  for  defendant  was  favorable  to  plaintiff. — 
Adams  &  Washam  t.  Southern  Traction  Co., 
188  S.  W.  275. 

STREET^. 

See   Highways:    Municipal    Corporations,   ^=» 
649-706. 

STRIKING  OUT. 

See  Appeal  and  Error,  4=31042 ;  Criminal  Law, 
<8=>e96,  1095,  1102. 

SUBROGATION. 

See  Limitation  of  Actions,  4=>164. 
4=»7(7)  (Ky.)  A  surety  on  a  note,  further  se- 
cured by  principal's  mortgage  of  his  life  inter- 
est in  lot,  who  did  not  discharge  mortgage  debt 
or  pay  purchase  money  at  judicial  sale,  was 
not  subrogated  to  mortgagee's  lien,  and  had  no 
interest  or  bona  fide  claim  to  the  property. — 
Doom  V.  Brown,  188  S.  W.  475. 
4=>I7  (Ark.)  One  who  paid  the  mortgagee  and 
took  the  mortgage  as  security  until  the  mort- 
gagors should  execute  a  new  mortgage  was 
subrogated  to  the  prior  mortgagee's  right 
where  he  surrendered  such  prior  valid  mort- 
gage for  one  invalid  because  the  wife's  signa- 
ture was  forged.— Roark  v.  Matthews,  188  S. 
W.  841. 

Where  a  party  paid  the  mortgagee  and  took 
the  mortgage  as  security  until  the  mortgagors 
should  execute  a  new  mortgage,  an  agreement 
to  hold  the  prior  mortgage  as  security  will  be 
implied.— Id. 

4=>26  (Tex.(3iv.App.)  Bank  held  not  subrogat- 
ed to  rights  of  holder  of  notes,  executed  by 
bank's  cashier  and  his  brother,  and  deposited 
with  it  or  its  president  for  collection,  to  which 


were  applied  the  pi;oce6da  of  notes  ddrrered  to 
the  bonk  through  Its  cashier  by  his  brother  for 
collection.— First  State  Bank  &  Tmst  Co.  of 
Hereford  v.  Vardeman,  188  S.  W.  695. 
4=>36  (Ark.)  Subrogation,  being  an  eqnitable 
and  not  legal  right,  will  not  be  enforced  where 
it  will  work  Injustice  to  those  having  an  equal 
equity.— BeUedair  Planting  Go.  t.  HaR,  18S  & 
W.  574. 

SUBSCRIPTIONS. 

See  Corporations,  4=>80;    Interest,  ^=>15l 

SUBSTITUTED  SERVICE. 

See  Process.  «s»70. 


See  Elections. 


See  Process. 


SUFFRAGE. 

SUMMONS. 
SUNDAY. 


<g=>2  (Ky.)  The  enactment  of  Ky.  St  S  1321, 

prohibiting  work  or  business  on  Sunday,  except 
works  of  necessity,  etc,  was  not  an  attempt  to 
enforce  any  religious  duties,  but  was  a  civil  reg- 
ulation, authorized  by  the  Legislature  in  ^e 
exercise  of  the  state's  police  power. — Gray  v. 
Commonwealth,  188  S.  W.  354. 
<&=>7  (Ky.)  TJnder  Ky.  St  i  1321,  prohibiting 
Sunday  work  or  business,  except  worlEs  of  neces- 
sity, etc.,  a  barber,  who  opened  his  shop,  and 
with  his  employe  attended  to  all  persons  present- 
ing  themselves,  and  accepted  the  usual  price, 
held  subject  to  a  penalty.— Gray  t.  Common- 
wealth, 188  S.  W,  354. 

SUPERSEDEAS. 

See  Appeal  and  Error,  4=»382. 

SUPPORT. 

See  Insane  Persons,  4=>53. 

SUPPRESSING  TESTIMONY. 

See  Evidence,  «=>219. 

SURETY  COMPANIES. 

See  Principal  and  Surety,  4=>57. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURGEONS. 

See  Physicians  and  Surgeons. 

SURVEYS. 

See  Boundaries,  «=3lO,  38. 

SURVIVAL 

See  Abatement  and  Revival,  4s>S2. 

TACKING. 

See  Adverse  Possession,  9=»4S. 

TAXATION. 

See  Counties,  4=3l95,  196;  Drains:  Eminent 
Domain,  «is>2;  Highways.  «s>122.  127;  li- 
censes: Municipal  Corporations,  4=>406-567. 
956,  978 ;  Quieting  Title,  «s>28 ;  Schools  and 
School  Districts,  <&=»99-110. 

m.  i.iABii.rrT  of  pebsohs  aub 

PKOPEKTT. 
(A)  Private  Persona  and  PropertT-  In  Gen- 
eral. 

iS=>79  (Ky.)  Where   taxes   are   assessed,   and 
enforceable  by  Uen  upon  lands,  neither  a  life 
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tenant  nor  a  trait  company  executor  ia  per- 
BonaUy  liable  therefor,  although  the  executor 
sells  the  property  under  power,  such  sale  not 
affecting  the  lieo,  and  personal  judgment 
against  the  ezecjitor  is  erroneous. — Davie's 
Ex'r  V.  City  of  Louisville,  188  S.  VT.  911. 
^=>93(1)  (Ky.)  Plaintiff,  who  acquired  Ohio 
farm  for  home,  and,  after  giving  up  home  in 
Kentucky,  spent  portion  of  his  time  each  year 
on  the  Ohio  farm,  Toting  and  paying  taxes  in 
Ohio,  held  a  resident  thereof  for  purposes  of 
taxation.— Hurst  v.  City  of  Flemingsburg,  188 
S.  W.  1085.- 

^»98  (Ky.)  Intangible  property  is  subject  to 
taxation  in  the  state  of  the  owner's  legal  resi- 
dence.—Hurst  T.  City  of  Flemingsburg,  188  S. 
W.  1085. 

(D)   Bxemptlona. 

«=»t94  (Ark.)  Acts  1909,  p.  960,  exempting 
church  and  parsonage  property  in  cities  and 
towns,  but  not  in  rural  sections,  from  a  drain- 
age assessment  violates  the  constitutional  re- 
quirement of  equality  and  uniformity. — Martin 
V.  Reynolds,  188  S.  W.  4. 

Exempting  church  and  parsonage  property  in 
cities  and  towns  from  a  drainage  assessment 
is  an  unreasonable  classification,  discriminating 
against  like  property  in  rural  sections. — Id. 
$=3 1 95  (Mo.)  The  provision  of  Laws  1907,  p. 
411  (Rev.  St.  1909,  i  10520  et  seq.)  that  ''all 
bonds"  issued  thereunder  "shall  be  exempt  from 
taxation  for  any  purpose"  is  in  violation  of 
Const  art  10,  IS  6,  7,  forbidding  tax  exemp- 
tions.—State  ex  rel.  St  Louis  County  v.  Gor- 
don, 188  S.  W.  160. 

TIX.  FATXEITT  AND  BEFUNDINO  OR 
BECOTERT  OF  TAX  FATD. 

^»53l(l)  (Ark.)  One  seeking  to  recover  taxes 
paid  for  another,  as  his  agent,  guardian,  execu- 
tor, or  administrator,  under  Klrby's  Dig.  §  7131, 
must  show  that  he  was  seized  of  or  had  the  care 
of  the  lands  taxed,  in  behalf  of  the  other. — Belle- 
dair  Planting  Co.  v.  Hall,  188  S.  W.  574. 
9=9531(2)  (Ark.)  Where  plaintiff,  on  request  of 
corporation  president  and  promise  to  reimburse, 
paid  taxes  on  corporation  land,  knowing  the 
president  to  be  insolvent  he  had  a  prior  lien 
for  such  taxes,  in  spite  of  agreement  by  which 
the  president  assumed  taxes  as  between  himself 
and  the  corporation,  though  the  lien  might  not 
arise  by  subrogation  to  the  riRht  of  the  state.— 
Belleclair  Planting  Co.  v.  HaU,  188  S.  W.  574. 
A  deputy  sheriff,  in  telling  parties  that  taxes 
on  corporation  lands  were  paid,  held  not  to  act 
as  the  sheriff's  private  agent,  and  so  estop  him 
to  claim  lien  for  reimbursement  for  paying  such 
taxes  on  request  of  the  corporation  president 
^Id. 

Vni.   COI.LEGTION     AKS     EKFORCE- 

MENT  AOAUfST  PERSONS  OR 

FERSONAI.  FROPERTT. 

(B)  Smanutrr  Remedies  and  Action*. 

4=»S90  (Ky.)  Where  the  executor,  empowered 
to  sell  land  of  the  estate  by  warranty  deed, 
exercised  the  power,  pending  suit  to  collect  de- 
linquent taxes  thereon,  a  new  amended  petition 
need  not  join,  all  heirs  and  persons  interested 
in  the  estate;  it  being  sufficient  if  it  joins  the 
executor  and  the  purchaser. — Davie's  Ex'r  y. 
City  of  Louisville,  188  S.  W.  911. 
«=9590  (Mo.)  Under  Rev,  St  1909,  S  11408,  re- 
quiring suit  for  unpaid  taxes  to  be  brought 
against  the  owner,  if  known,  or,  if  not  known, 
against  the  last  record  owner,  a  suit  brought 
against  the  record  owner  after  his  death  is 
void.— Wengler  v.  McOomb,  188  S.  W.  76. 

IX.  SAUS  OF  XANS  FOR  NONPAY- 
MENT OF  TAX. 

9=»640  (Ky.)  Laches,  as  a  defense  to  the  en- 
forcement of  a  lien  for  taxes,  is  not  available. 


when  the  property  is  still  In  the  ownership  of 
the  persons  who  owned  it,  when  the  taxes  wer« 
assessed,  or  their  representatives,  or  purchas- 
ers with  notice  of  the  liens,  and  the  enforce- 
ment of  the  lien  imposes  an  unjust  burden  upon 
no  one.— Davie's  Ex'r  v.  City  of  Louisville,  188 
S.  W.  911. 

®=»64l  (Ky.)  In  suit  to  recover  delinqnent  tax- 
es by  enforcement  of  the  lien  on  the  land,  while 
it  was  not  skillful  practice,  on  filing  amendment 
making  the  holder  of  an  originally  contingent 
interest  then  become  vested  a  party,  to  "drop" 
other  and  original  parties,  the  practice  was  not 
a  substitution  prohibited  by  statute  nor  fatal 
to  enforcement  of  the  lien.— Davie's  Elx'r  v.  City 
of  Louisvilfe,  188  S.  W.  911. 

«=9642  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  7696,  county  attorney's 
failure  to  exercise  such  reasonable  diligence  as 
would  have  ascertained  the  true  owner,  rendered 
tax  proceeding  and  sale  thereunder  as  against 
unknown  owners  void. — Hume  v.  Carpenter,  188 
S.  W.  707. 

XI.  TAX  TITUBS. 
(C)  Actions  to  Conflrnt  or  Try  Title. 

«s>79l  (Mo.)  Rev.  St  1909.  i  11508,  provid- 
ing that  defective  tax  title  purchasers,  when 
ousted  by  the  true  owner,  shall  be  reimbursed 
for  taxes  paid,  is  inapplicable  to  sales  made 
before  its  passage.— Wengler  ▼.  McComb,  188  S. 
W.  76. 

«s»805(l)  (Mo.)  Rev.  St  1009,  g  11606a,  en- 
acted as  part  of  the  1872  revenue  law,  and  re- 
quiring suits  against  tax  title  purchasers  to  be 
commenced  within  -three  years,  applies  only  to 
tax  deeds  executed  under  the  1872  revenue  law. 
—Wengler  v.  McComb,  188  S.  W.  76. 
€=»8I  I  (Tex.Civ.App.)  In  trespass  to  try  title 
to  land  sold  in  tax  proceeding  against  unknown 
owners,  whether  the  county  attorney  had  exer- 
cised such  diligence  as  would  have  ascertained 
the  ownership  before  the  proceeding,  held  a 
question  for  jury.— Hume  v.  Carpenter,  188  S. 
W.  707. 

(D)  Rtarbts  and  Reniedtea  of  Parelina«r  of 
Invalid  Title. 

$=9832  (MoO  In  a  suit  to  quiet  title  under 
Rev.  St.  1909,  §  2535,  where  plaintiff's  claim 
was  legal  in  its  nature,  defendant  could  not  re- ' 
cover  taxes  paid  by  him  upon  equitable  princi- 
ples, since  bis  status  is  fixed  by  the  plaintiff's 
attitude.— Wengler  ▼.  McComb,  188  S.  W.  76. 

xn.   FORFEITURES  AND  PENAI.TIE8. 


ie=>838  (Ky.)  Under  Ky.  St. 
4087,  touching  reports  by  a 
state  auditor  and  providing  a 
failure  or  refusal,  held,  that 
to  file  report  within  the  time 
willful.— United  B\iel  Gas  Co. 
188  S.  W.  660. 


SS  4077,  4078,  and 
corporation  to  the 
penalty  for  willful 
defendant's  failure 
prescribed  was  not 
V.  Commonwealth, 


€=3845  (Ky.)  Where  penalties  for  delinquent 
taxes  were  first  allowed  within  five  years  pre- 
ceding suit  to  recover  them,  though  they  ac- 
crued on  taxes  due  more  than  five. years  prior 
to  filing  the  amended  petition  seeking  the  pen- 
alty, recovery  was  not  barred  by  the  statute 
of  limitations.— Davie's  Ex'r  v.  City  of  Louis- 
viUe,  188  S.  W.  911. 

Xin.  LEOACT.  INHERITANCE,  AND 
TRANSFER  TAXES. 

€=3856  (Ark.)  The  state  has  the  right  to  im- 
pose a  transfer  tax  upon  the  right  of  succes- 
sion.—In  re  Clarkson's  Estate,  188  S.  W.  834. 
«=3867(3)  (Ark.)  Under  Acts  1913,  p.  825,  § 
1,  subds.  2,  3,  and  4,  and  section  2,  stock  in 
Oklahoma  corporation,  owned  by  Arkansas  de- 
cedent,  held   subject   to   transfer   tax,  though 
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■uch  tax,  impoied  by  state  of  Oklahoma,  has 
b«en  paid.— In  re  Clarkson'a  Estate,  188  8.  W. 
8SC 

9s»878(l)  (Ark.)  The  transfer  tax  imposed 
by  Acts  1913,  p.  825,  may  be  levied  upon  all 
property  passing  from  one  person  to  another 
under  laws  of  state,  whether  of  descent  and 
distribution,  or  those  regulating  devolution  of 
property  by  will. — In  re  Clarkson's  ESstate,  188 
S.  W.  834. 

9=3878(1)  (Ky.)  In  proceeding  to  impose  in- 
heritance tax  under  Ky.  St.  §  4281a,  Common- 
wealth, if  showing  that  judgment  establishing 
that  person  sought  to  be  charged  was  the  widow 
of  the  deceased  was  fraudulent  or  collusive, 
could  not  impose  such  tax. — Commonwealth  v. 
Fidelity  &  Columbia  Trust  Co.,  188  S.  W.  658. 

TAX  TITLES. 

See  Taxation,  «=3791-832. 

TEACHERS. 

See  Schools  and  School  Districts,  4=>132-144. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  «=>1170. 

TELEGRAPHS  AND  TELEPHONES. 

See  Commerce,  9=38;  Indemnity,  9=>13;   Mas- 
ter and  Servant,  ®=9ll9. 

H.  REOin^TIOK  AHD  OFERATXOX. 

<S=»27  (Tex.Civ.App.)  In  suit  for  negligent  de- 
lay in  delivering  telegram,  law  of  state  where 
message  was  sent  and  contract  for  transmission 
made  governed  question  of  whether  damages  for 
mental  suffering  without  physical  injury  were 
recoverable. — Western  Union  Telegraph  Co.  v. 
Smith,  ISS  S.  W.  702. 

C=>37(9)  (Tex.Civ.App.)  A  telegraph  company 
held  charged  with  notice  of  the  relationship  ex- 
isting between  the  addressee  and  the  parties 
named  in  a  telegram. — Goodson  v.  Western  Un- 
ion Telegraph  Co.,  188  S.  W.  736. 

A  telegram,  reading,  "Send  Oscar  at  once  to 
wait  on  father,"  held  sufficient  to  put  the  tel- 
egraph company  on  notice  that  the  father  of 
the  addressee  and  Oscar,  brothers,  was  sick. 
-Id. 

<S=>60  (Tex.Civ.App.)  Telegraph  rompany  hetd 
liable  to  the  addressee  for  negligently  delaying 
delivery  of  a  message  so  that  he  failed  to  send 
his  brother  to  wait  on  their  father,  who  was  ill, 
not  only  because  he  himself  was  deprived  of  op- 
portunity to  go  to  his  father,  but  also  because 
he  was  deprived  of  opportunity  to  send  his 
brother. — Goodson  v.  Western  Union  Telegraph 
Co.,  188  S.  W.  736. 

€=s»66(l)  (Tex.Civ.App.)  The  addressee  of  a  tel- 
egram is  presumed  to  be  the  person  for  whose 
benefit  the  message  is  sent,  and  where  it  re- 
lates to  a  sick  person,  the  addressee  is  pre- 
sumed to  have  a  serious  interest  in  the  condition 
of  such  person.— Goodson  v.  Western  Union  Tel- 
egraph Co..  188  S.  W.  736. 
®=»66(4)  (Tex.Civ.App.)  Evidence  held  to  show 
notice  to  telegraph  agent  of  special  character  of 
message,  so  as  to  render  company  liable  for  fail- 
ure to  transmit.— Western  Union  Telegraph  Co. 
V.  Huffstutler,  188  S.  W.  455. 
<S=»68(2)  (Tex.Civ.App.)  Under  Const.  N.  M. 
art.  22,  i  4,  providing  that  laws  in  force  before 
admission  of  territory  remain  in  force  as  laws 
of  state  until  altered,  in  action  against  telegraph 
company  for  delaying  a  message,  recovery  for 
mental  anguish,  apart  from  physical  injury, 
cannot  be  had,  such  having  been  common  law 
of  territory,  and  there  having  been  no  alteration. 
—Western  Union  Telegraph  Co.  v.  Smith,  188 
S.  W.  702. 


TENANCY  IN  COMMON. 

See  Partition,  «=9l9.  86. 

X.  CREATIOir  AHB  EXXSTEHCE. 

^9 1  (Ark.)  The  title  to  tenants  in  common  in 
land  is  separate,  there  being  no  unity  in  title, 
but  only  unity  of  possession. — Firemen's  Ins. 
Co.  V.  Laiey,  188  S.  W.  7. 

tx.  mrrvAi.  biohtb,  diities,  ahb 

LZABII.ITIE8    OF   GOTENAHTS. 

4^l5n0)  (Ark.)  As  between  tenants  in  com- 
mon, the  presumption  is  that  one  cotenant  was 
not  occupying  adversely  to  her  cotenant,  but 
was  only  claiming  an  interest  to  which  she  had 
tide.— Maupin  v.  Gains,  188  S.  W.  552. 

TENDER. 

See  Electricity,  «=>11;  Insurance,  9=>30O; 
Sales,  «s>lS8. 

TENURL 

See  Officers,  «=355. 

THEFT. 

See  Larceny. 

THREATS. 

See  Homicide,  «s»190. 

TIMBER. 

See  Injunction,  9=352;   Logs  and  Logging. 

TIME. 

See  Adverse  Possession,  9=>40;  Alteration  of 
Instruments,  9=36;  Appeal  and  Error,  9s> 
564 :  BiUs  and  Notes,  9=>129 ;  Criminal  Law, 
9=>132.  290,  1099;  Execution,  9=9253;  In- 
dictment and  Information,  ^=>176;  Insur- 
ance, 9=>751;  Intoxicating  Liquors,  9=3236; 
Jury,  9=325;  Mortgages,  9=3351;  Pardon, 
9=>6;  Pleading,  iS=385;  Sales,  9=3350;  Tax- 
ation, 9=3640,  805;  Vendor  and  Purcuaser, 
9=378;  Venue,  9=361. 

9=34  (Ky.)  Under  the  rule  in  regard  to  com- 
putation of  time,  the  year  of  incontestability  of 
an  insurance  policy  must  be  computed,  includ- 
ing the  day  of  dating  of  policy,  which  was  June 
8,  1914,  so  that  first  year  of  policy  expired  on 
June  7,  1915,  and  policy  became  mcontestable 
on  June  8, 1915,  the  day  on  which  insured  died. 
—Meridian  Life  Ins.  Co.  v.  Iifilam,  188  S.  W. 
879. 

9=»9(10)  (Tex.Civ.App.)  Where  contract  for 
exchange  of  lands  bound  each  party  to  deliver 
an  abstract  within  10  days  irom  December 
18th,  the  10  days  did  not  expire  until  Decem- 
ber 29th.— Gaut  v.  Dunlap,  188  S.  W.  1020. 

9=3 1 1  (Ky.)  Where  insured  was  not  required 
by  terms  of  policy  to  pay  premium  until  first 
day  of  second  year,  no  parts  of  days  being 
considered,  be  had  all  that  day,  the  day  of  his 
death,  to  pay  the  second  premium,  and  the  pol- 
icy remained  in  force  throughout  that  day,  so 
that  fact  that  that  premium  was  not  i>aid  wonid 
not  aftect  rights  of  beneficiary. — Meridian  Life 
Ins.  Co.  V.  Milam,  188  S.  W.  879. 

TITLE 

See  Ejectment,  9=3l3;  Evidence,  9=3265: 
Forcible  Entry  and  Detainer,  9=36;  Insur- 
ance, 9=3328;  Judgment,  9=3743 ;  Mines  snd 
Minerals,  9=>49;  Vendor  and  Purchaser,  9=3 
134-140. 

TOLL  ROADS. 

See  Turnpikes  and  Toll  Boada. 
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TOOLS. 

See  Barelary.'#s9l2;  Master  and  Servant,  ^=> 
101,  102,  ik,  286. 

TORTS. 

See  Action,  ®=>38 ;  Assault  and  Battery,  «s» 
2-40;  Carriers,  «=5>121-347;  C!onspiracy, 
^=>8-22:  Contribution,  ®=35;  Damages,  ®=> 
2;  Death;  Electricity,  <3=>14,  19;  Fraud; 
Highways,  ®=3l76-184;  Judgment,  «=>597, 
588;  Landlord  and  Tenant,  ^=>ifii,  169; 
Label  and  Slander;  Limitation  of  Actions, 
«=955;  Master  and  Servant^  «=989-330;  Mu- 
nicipal    Corporations,     9=3763-846;      Negli 


!; 


:ence;    Nuisance;    Principal  and  A{;ent,  ^=> 
55 ;  Trespass ;  Trover  and  Conversion, 


TOWNS. 

See  Municipal  Corporations. 

TRANSCRIPTS. 

See  Criminal  Law,  «=9ll04,  1106. 

TRANSFER  TAX. 

See  Taxation,  «s9866-878. 

TREES. 

See  Injunction,  #ss>52;   Logs  and  Logging. 

TRESPASS. 

See  Animals,  «=s>06;   Injnoction,  0soS2. 

n.  ACTIONS. 
(A)   RtKb*  of  Aetlon   and  D«(enaea. 

€=»30  (Ky.)  In  suit  to  recover  value  of  timber 
unlawfully  cut  and  removed  from  plaintiffs' 
laud,  with  damages,  a  defendant,  who  had  sold 
the  timber  thereon  to  his  codcfendants,  could 
not  be  held  liable,  where  alleged  trespass  was 
committed  solely  by  other  defendants. — YqtIs  v. 
Hogg,  188  S.  W.  663. 

(C)  BTldenoe. 

«=46(1)  (Ky.)  In  suit  to  recover  value  of  tim- 
ber which  defendants  had  unlawfully  cut  from 
plaiutifTs'  land,  with  damages,  evidence  held  to 
show  that  plaintiffs  were  estopped  to  recover. 
-York  V.  Hogg,  188  S.  W.  663. 
«=>46(3)  (Ark.)  In  action  for  damage  from 
trespass  and  cutting  and  removing  timber,  and 
for  damages  to  other  land,  fact  that  witnesses 
would  not  have  had  the  timber  cut  for  certain 
amounts  if  land  was  theirs  furnished  no  defi- 
nite and  accurate  standard  for  estimating  its 
value  after  the  timber  had  been  removed. — 
Penix  V.  Pumphrey,  188  S.  W.  816. 

In  action  for  damages  for  trespass  to  land, 
removal  of  timber,  and  damage  to  other  land, 
evidence  held  to  show  that  plaintiffs  had  been 
damaged  in  the  sum  of  at  least  $100. — Id. 

(D)  Dmnasca. 

9=952  (Ark.)  The  measure  of  damages  for  a 
trespass  on  plaintiff's  land  and  the  cutting  and 
removal  of  timber  was  the  value  of  the  timber 
cut  and  removed,  and  the  actual  damage  to 
plaintiff's  land  as  a  consequence  of  the  cutting. 
—Penix  V.  Pumphrey,  188  S.  W.  816. 

m.  CRIMINAI.  RESFONSIBIUTT. 

9=>76  (Mo.)  The  only  distinction  between  tres- 
pass and  conversion  is  tbat  trespass  is  a  mere 
seisEQre  or  unlawful  handling  of  the  property, 
while  conversion  is  characterized  by  usurpa- 
tion of  ownership.— State  v.  Pate,  188  S.  W. 
139. 


TRESPASS  TO  TRY  TITLE. 

See  Appeal  and  Error,  9=3263,  747 ;  Ejectment 

I.  BIGHT  OF  ACTIOK  AND  DEFENSES. 

®=>I8  (Tei.Civ.App.)  In  an  action  of  trespass 
to  try  title  a  deed  of  trust  held  not  such  out- 
standing superior  title  or  interest  as  will  pre- 
vent recovery  by  plaintiff. — Rudolph  v.  Hively, 
188  S.  W.  721. 

H.   PBOCEEDINOS. 

9=>38(1)  (Tez.Civ.App.)  In  an  action  of  tres- 
pass to  try  title  where  plaintiff  filed  an  affida- 
vit charging  that  a  note,  deed  of  trust,  and  in- 
dorsements were  forgeries,  burden  rested  upon 
defendant,  claiming  title  as  owner  of  the  note 
and  a  trustee's  deed  under  power  of  sale,  to  es- 
tablish genuineness  of  notes  and  indorsements 
as  Mainst  the  affidavit.— Rudolph  v.  Hively, 
188  S.  W.  721. 

TRIAL 

See  Continuance;  Costs:  (Mminal  Law,  9=> 
619-883;   Jury;   New  Trial;   Venue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

rV.  BEOEPnON  OF  EVIDENCE. 

(C)   Objeotions.  HotloiiK  to  Strike  Ont,  and 
SSxceptlons. 

9=>8S  (Tex.Oiv.App.)  Where  part  of  a  qaestion 
and  answer  was  admissible,  and  part  inadmis- 
sible, the  inadmissible  part  should  have  been 
segregated  and  proper  objection  made  thereto. — 
Street  v.  J.  I.  Case  Threshing  Mach.  Co.,  188 
S.  W.  726. 

9:»10S(1)  (Ark.)  The  question  of  error  com- 
mitted in  permitting  a  doctor,  who  had  exam- 
ined plaintiff's  injuries,  to  testify  without  hav- 
ing been  sworn,  omission  being  mere  matter  of 
inattention,  cannot  be  raised  for  the  first  time 
after  verdict.— St.  Louis,  L  M.  &  S.  R.  Co. 
V.  Hairston,  188  S.  W.  838. 

V.  ABOTTMENTS  AND  CONDUCT  OF 
OOUNSEI.. 

<3=>II4  (Ky.)  The  mere  fact  that  laughter 
was  produced  in  the  audience  by  remarks  of 
plaintiff's  counsel  and  there  was  some  whisper- 
ing between  parties  within  a  short  distance 
from  the  jury,  without  showing  what  was  said 
or  whether  it  concerned  the  case,  or  tbat  the 
jury  beard  it,  in  view  of  statements  of  the  per- 
sons that  nothing  was  said  tending  to  prejudice 
the  jury,  does  not  show  misconduct  of  counseL 
—Moore  v.  Hart,  188  S.  W.  861. 
9=>I20(1)  (Ark.)  In  action  against  railroad  for 
injuries  to  boy  beating  ride  on  freight  train, 
argument  of  counsel  held  improper  as  not  sus- 
tained by  the  evidence.— St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Hairston,  18S  S.  W.  838. 
<S=3|2I(4)  (Tex.Civ.App.)  Where  the  carrier 
had  agreed  with  certain  witnesses  to  reimburse 
them  for  the  time  they  were  in  attendance 
upon  court  as  witnesses,  statement  to  the  jury 
by  counsel  for  plaintiff  tbat  these  witnesses 
were  "bought  and  paid  for"  and  that  the  car- 
rier's claim  agent  admitted  that  fact,  etc.,  was 
error. — Northern  Texas  Traction  Co.  y.  Nichol- 
son, 188  S.  W.  1028. 

9=3 1 29  (Tex.Civ.App.)  Argument  of  plaintifTs 
counsel  provoked  by  that  of  defendant's  attor- 
ney, held  no  ground  for  objection,  though  based 
on  inference  upon  facts  not  appearing  in  the 
evidence.— San  Antonio,  U.  &  G.  R.  Co.  v. 
Hagen,  188  S.  W.  954. 

Argument  outside  of  the  record,  made  to  meet 
argument  by  defendant's  counsel  outside  of  the 
record,  cannot  be  complained  of  by  defendant 
on  appeal.— Id. 
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VI.  TAEXSQ  CASE  OB  QUESTION 
FBOM  JVBT. 

(A)   (tneattons  of  Iiavr  or  of  F»ot  In  Uen- 
cral. 

«=>I36(1)  (Tez.CiT_&pp.)  Trial  court  la  never 
justified  in  submitting  any  issue  to  the  jury  un- 
less it  is  raised  b;  both  pleadings  and  proof. 
— Bruns  Kimball  &  Co.  t.  Amundsen,  188  S.  W. 
720. 

®=>I38  (Ky.)  The  qxiestion  of  where  the  bur- 
den of  proof  rests  must  be  determined  by  the 
trial  court  upon  the  pleadings,  and  before  the 
introduction  of  any  evidence. — McClintock  v. 
McClure,  188  S.  W.  867. 

«=>I39(1)  (Ky.)  The  jury  is  not  compelled  to 
accept  testimony  as  true,  but  may  weigh  It  in 
the  light  of  surrounding  circumstances. — Ken- 
tucky Traction  &  Terminal  Co.  t.  Jenkins,  188 
S.  W.  645. 

^=9 140(1)  (Ky.)  An  employer  is  not  entitled  to 
a  directed  verdict  where  its  testimony  as  to 
plaintiffs  duty  was  contradicted  by  plaintiCTs 
testimony  alone. — Carter  Coal  Co.  r.  Bill,  188 
8.  W.  8tf2. 

$=»  140(1)  (Mo.)  Where  a  girl  16  years  of  age, 
who  is  physically  and  mentally  weak,  testifies 
as  to  events  that  transpired  when  she  was  but  9 
years  old,  her  credibility  is  for  the  jury.— Sutter 
V.  Metropolitan  St  Ky.  Co.,  188  S.  W.  66. 
€=3 14 1  (Tez.(Sv.App.)  Where  several  material 
issues  are  involved,  some  of  which  are  sustain- 
ed by  undisputed  evidence  and  are  within  them- 
selves sufficient  upon  which  to  predicate  a  judg- 
ment, the  court  may  direct  a  verdict,  notwitb- 
standing  the  evidence  on  the  other  issues  is 
conflicting. — Peerless  Fire  Ins.  Co.  v.  Reveire, 
188  S.  W.  254. 

<@=3l43  (Tex.CiT.App.)  Where  the  evidence  is 
conflicting,  and  reasonable  minds  might  differ 
as  to  the  inference  therefrom,  the  issue  is  for 
the  jury.— Peerless  Fire  Ins.  Co.  v.  Keveire, 
188  S.  W.  254. 

^=>I43  (Tex.CiT.App.)  Where  evidence  upon  is- 
sues in  lineman's  action  against  his  employer 
for  personal  injury  was  such  that  the  jury 
could  find  a  different  verdict,  the  defendant's 
requests  for  peremptory  instruction  upon  issues 
were  properly  refused. — Gulf  States  Telephone 
Co.  v.  Evetts,  188  S.  W.  289. 

In  telephone  lineman's  action  for  personal 
injury,  joining  an  electric  light  company  as 
codefendant,  refusal  of  li§ht  company's  request 
for  a  peremptory  instruction  was  proper,  where 
the  jury  could  pass  a  different  verdict  upon 
the  evidence  upon  the  issues. — Id, 

Vn.  INSTRUCTIONS    TO   JURY. 

(A)   ProTlnee  of  Court  and   Jury   In   Gen- 
eral. 

®=9l9l(7)  (Mo.App.)  In  action  for  injuries 
from  electric  shock,  instructions  heUi  not  er- 
roneous as  assuming  that  wires  with  which 
plaintiff  came  in  contact  belonged  to  defendant. 
— Goebel  v.  Union  Electric  Light  &  Power  Co., 
188  S.  W.  1135. 

€=>I9I(9)  (Tex.Civ.App.)  In  action  for  inju- 
ries to  plaintiff's  wife,  an  instruction  that  de- 
fendant was  bound  to  use  the  highest  degree  of 
care  for  her  safety  hclii  erroneous  as  not  predi- 
cating such  care  upon  determination  whether 
she  was  a  passenger  and  assuming  such  to  be 
a  fact  in  violation  of  Vernon's  Sayles'  Ann.  Civ. 
St  1914.  art  1971.— Northern  'Texas  Traction 
Co.  V.  Nicholson,  188  S.  W.  1028. 
«=>t9l(ll)  (Ky.)  Instruction  to  find  for  plain- 
tiff for  any  mental  and  physical  suffering  and 
impairment  of  earning  power  which  the  jury 
might  believe  to  have  proximately  resulted  from 
the  injuries,  held  not  objectionable  as  assuming 
such  results.— Chesapeake  &  O.  Ry.  Co.  v. 
Bland,  188  S.  W.  498. 

«=»I94(15)  (Tex.Civ.App.)  In  an  action  for 
damages  to  an  automobile  by  a  street  car,  an 
instruction  held  properly  refused  as  upon  the 


weight  of  the  evidence. — Adams  ft  Washam  t. 
Southern  Traction  Co.,  188  S.  W.  275. 
«=9l99  (Ky.)  Under  Acts  1910,  c.  81,  f  9,  in 

Elaindff's  action  for  injuries  when  his  horse 
ecame  frightened  and  ^as  struck  by  an  au- 
tomobile, instruction  leaving  it  to  jury  to  say 
whether  defendant  was  driving  at  a  safe  speed, 
without  mentioning  statute  or  placing  his  neg- 
ligence upon  its  speed  provisions,  held  errone" 
ous.— Searcy  v.  Golden,  188  S.  W.  1098. 

Under  Acts  1910,  c.  81,  relative  to  motor  ve- 
hides,  and  section  10,  in  plaintiff's  action  for 
injuries  when  horse  he  rode  was  frightened 
and  struck  by  approaching  car,  instruction 
leaving  it  to  jury  to  say  whether  it  was  neces- 
sary for  driver  to  stop  when  he  saw  horse  was 
frightened  held  erroneons. — Id. 

(B)   NeoesaltT   M>il  Snbleet-Matter. 

€=>2I4  (Ark.)  In  action  for  injuries  at  a 
crossing,  where  both  plaintiff's  and  defendant's 
instructions  predicate  recovery  on  fact  that 
plaintiff's  penl  was  discovered,  or  could  have 
been  discovered  in  time  to  have  avoided  acci- 
dent, refusal  to  declare  law  on  immaterial  ques- 
tion of  contributory  negligence  was  proper. — St. 
Looia  Southwestern  Ry.  Co.  v.  Murphy,  188  S. 
W.  1180. 

(C)   Form,  Reaol'ltea,  and  Svllleleaer. 

4=>228(1)  (Ky.)  The  modem  practice  is  to  in- 
struct, not  in  general  or  abstract  terms,  but  to 
submit  to  it  in  concrete  form  the  theory- of  each 
party,  under  which  practice  it  is  better  to  in- 
clude in  one  instruction  the  facts  constituting 
negligence  and  in  another  facts  constituting  con- 
tributory negligence.— Louisville  Ry.  Co.  t.  0»- 
borne,  188  S.  W.  410. 

9s>232(2)  (Tex.Civ.App.)  In  servant's  action 
for  injury,  submitted  on  special  issues,  a  spe- 
cial charge  calling  for  a  general  verdict  was 
properly  refused.--Eureka  Ice  Co.  v.  Buckaloo, 
188  S.  W.  610. 

<e=»233(3)  frex.Civ.App.)  It  is  the  better  prac- 
tice for  the  court  in  its  charge  to  distinctly  in- 
struct the  jury  as  to  the  issues  involved,  and 
the  practice  of  referring  the  jury  to  the  plead- 
ings for  the  issues  is  not  to  be  encouraged. — 
Adams  &  Washam  r.  Southern  Traction  Co., 
188  S.  W.  2T5. 

€=>234(1)  (Tex.Civ.App.)  Where  junior  sur- 
veys were  admissible  to- show  their  general  lo- 
cation on  the  ground,  but  not  to  estabUsh  lines 
and  corners  of  a  senior  survey,  instructions  that 
the  junior  surveys  were  to  be  considered  for 
all  purposes  except  the  bald  declaration  as  to 
the  location  of  the  line  should  not  t>e  considered, 
were  sufficient  to  limit  the  legitimate  purpose 
of  the  evidence. — Maddox  t.  Dayton  Lumber 
Co.,  188  S.  W.  958. 

<S=240  (Ark.)  A  requested  instruction  that 
plaintiff  fireman's  fall  was  no  evidence  of  de- 
fendant's negligence  and  sbouldnot  be  consider- 
ed as  even  a  circumstance  tending  to  show  ncg- 
liptence  held  properly  refused  as  argumentative. 
—St.  Louis,  1.  M.  &  S.  Ry.  Co.  v.  Howard,  188 
S.  W.  14. 

#=>240  (Tex.Civ.App.)  An  argumentative  in- 
struction was  properly  refused. — Gulf  States 
Telephone  Co.  t.  Evetts.  188  S.  W.  289. 
^=244  (4)  (Ky.)  Where  there  was  an  autoraatie 
warning  gong  at  a  crossing,  but  an  injured 
traveler  alleged  no  signal  was  given,  such  gong 
could  not  be  made  subject  of  special  instruc- 
tion on  failure  to  warn  of  train's  approach, 
but  was  properly  considered  with  general  duty 
as  to  signals. — Chesapeake  &  O.  Ry.  Co.  v. 
Bland,  188  S.  W.  498. 

(D)  Applicability   to   Pleadlnva   aad   Brl- 
denee. 

^=325 1  ri)  (Ky.)  A  requested  instruction  on  a 
cause  of  action  not  pleaded  should  not  be  given. 
—Minor  v.  Gordon,  188  S.  W.  768. 
^=325 1  (4)  (Mo.App.)  In    an    action    for    rent, 
where  answer  set  up  plaintiff's  misrepresenta- 
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tion  aa  to  cost  of  heatint;  demisecl  premises, 
Jteld  that  allegations  of  petition  should  be  con- 
strued as  meaning  that  expense  required  to 
heat  the  premises  was  the  amount  represented, 
and  an  instruction  based  on  that  theory  was 
warranted  under  the  pleadings. — Phoenix  Land 
&  Improvement  Co.  v.  Baden,  188  S.  W.  924. 
^=>25((8)  (Ky.)  Where  plaintitE  contended  that 
defendant,  in  cutting  over  in  his  automobile, 
struck  and  overturned  plaintiff's  automobile, 
and  defendant  contended  that  there  was  no  col- 
lision whatever,  instruction,  submitting  issue 
whether  plaintiff's  automobile  was  properly 
equipped  with  brakes  and  a  good  steering  gear, 
was  erroneous. — Moore  v.  Hart,  188  S.  W.  861. 
<&s>25l(8)  (Mo.)  Where  plaintiff  failed  to  al- 
lege neglifrence  in  permitting  sewer  opening  to 
be  obscured  by  hay,  he  could  not  have  instruc- 
tion basing  actionable  negligence  on  presence 
of  the  hay.— Hoyt  v.  Kansas  City  Stockyards 
of  Missouri,  188  S.  W.  106, 

Plaintiff,  who  withdrew  his  allegation  that  a 
sewer  opening,  on  which  he  fell  and  was  in- 
jured, was  out  of  repair,  and  relied  upon  gener- 
ally defective  construction,  could  not  have  in- 
struction on  issue  of  bad  repair. — Id. 
«=925l(8)  (Tex.Civ.App.)  In  a  telephone  line- 
man's action  for  injury  from  wire  of  an  electric 
light  company  joined  as  defendant,  its  requested 
charge  on  its  liability  was  properly  refused, 
where  no  such  issue  was  raised  by  the  plead- 
ings.—Gulf  Sutes  Telephone  Co.  v.  Evetts,  188 
S.  W.  288. 

«=>252(1)  (Mo.)  Instructions  must  be  based  up- 
on the  particular  facts  developed  in  the  case.— 
Iiord  V.  Delano,  188  S.  W.  93. 
«5>252(2)  (Ky.)  A  requested  instruction  on  a 
cause  of  action  pleaded  in  the  petition  and  sap- 
ported  by  some  evidence,  though  slight,  should 
be  given.— Minor  v.  Gordon,  188  S.  W.  768. 
«=»252(8)  (Mo.)  PlaintitE  cannot  have  instrue- 
-tion  basing  actionable  negligence  on  presence  of 
hay  on  sewer  opening  upon  which  he  fell,  where 
bis  own  testimony  shows  that  it  did  not  obscure 
or  conceal  the  opening  or  contribute  to  the  in- 
jury.—Hoyt  V.  Kansas  City  Stockyards  of  Mis- 
souri, 188  S.  W.  106. 

$=>252(9)  (Ky.)  Where  there  was  nothing  to 
show  that  any  obstruction  of  crossing  by  hand 
car  was  proximate  cause  of  fright  of  plaintiff's 
horse  and  resulting  injury,  instruction  with  ref- 
erence to  obstruction  of  the  crossing  should  not 
have  been  given. — Louisville  &  N.  Ry.  Co.  v. 
Hulette,  188  S.  W.  663. 

^=>2S2(9)  (Mo.)  In  action  for  injury  to  automo- 
bile passenger  at  crossing,  whose  view  was  ob- 
structed by  person  in  front  and  one  side  of  her, 
an  instruction  held  erroneous  as  casting  upon 
her  a  greater  degree  of  watchfulness  than  cir- 
cumstances required. — Lord  v.  Delano,  188  S. 
W.  93. 

«=>252(9)  (Tex.CiT.App.)  Evidence  held  not  to 
warrant  charge  to  find  for  the  injured  pedestrian 
if  the  car  had  no  fender,  since  it  tended  to  show 
that  there  was  a  fender,  and  such  charge  was 
therefore  prejudicial.— Galveston  Electric  Co.  v. 
Swank,  188  S.  W.  704. 

4s>252(ll)  Crez.Civ.App.)  In  telephone  line- 
man's action  for  personal  injury  from  electricity 
from  electric  light  wire  to  a  guy  wire,  charge, 
assuming  that  he  knew  that  dectric  light  wire 
was  charged  with  electricity  was  properly  re- 
fused, where  evidence  failed  to  show  such  knowl- 
edge.—Gulf  States  Telephone  (k).  r.  Evetts,  188 
S.  W.  289. 

€=>252(20)  (Ky.)  Instruction  permitting  recov- 
ery by  plaintiff,  who  was  permanently  injured, 
of  damages  for  permanent  redaction  of  her  pow- 
er to  earn  money,  held  proper,  though  petition 
did  not  seek  damages  for  impairment  of  power 
to  earn  and  evidence  failed  to  show  plaintiff  had 
ever  earned  money. — Louisville  &  N.  B.  Co.  v. 
Sinclair,  188  S.  W.  648. 


<S=>253(3)  (Tex.Civ.App.)  In  an  action  for  dam- 
ages to  an  automobile  by  collision  with  a  street 
car,  an  instruction  which  ignored  the  defense 
of  contributory  negligence  was  properly  refused. 
—Adams  &  Washam  v.  Southern  Traction  Co., 
188  S.  W.  275. 

®=>253(4)  (Mo.)  Street  car  company  has  no  ex- 
clusive right  to  use  the  streets,  and  operators 
of  its  cars  must  maintain  a  lookout  for  travelers 
thereon,  so  instructions  omitting  recital  of  such 
duty  are  erroneous.— Stewart  v.  Metropolitan  St. 
Ry.  Co.,  188  S.  W.  198. 

€=>253(7)  (Mo.App.)  Plaintiff  is  not  required 
to  put  his  evidence  in  his  instructions,  but 
when  he  undertakes  to  state  the  hypothesis  on 
which  he  is  entitled  to  recover,  he  is  bound  to 
state  it  correctly,  within  the  limits  of  the 
pleadings  and  evidence.— Albritton  v.  Kansas 
City.  188  S.  W.  239. 

«s>25S(9)  (Ky.)  Instruction  that  it  was  duty 
of  the  railway  or  its  servants  to  warn  travelers 
of  approach  of  train,  and  to  find  for  the  in- 
jured traveler  if  the  servants  failed  to  warn, 
when  modified  by  instruction  to  find  for  the 
railway  unless  it  failed  to  ^ve  warning,  is 
not  objectionable  as  predicating  recovery  on 
failure  to  signal  by  locomotive  bell  or  whistle 
and  excluding  consideration  of  an  automatic 
crossing  gong. — Chesapeake  4  O.  Ry.  Co.  v. 
Bland,   ife   S.   W.  498. 

(K)   Reanests   or    Prayers.  ' 

$==>2S5(1)  (Mo.)  Although  the  court  is  not  com- 
pelled to  instruct  in  civil  cases,  it  is  the  duty  of 
plaintiff  to  submit  to  the  court  requested  in- 
structions clearly  presenting  the  law  upon  which 
he  bases  a  claim  to  recover. — Sntter  v.  Metro- 
politan St.  Ry.  Co.,  188  S.  W.  65. 
«s>256(9)  (Tex.Civ.App.)  In  the  absence  of 
request,  it  is  not  reversible  error  to  fail  to  in- 
struct that  plaintiff  must  show  absence  of  con- 
tributory negligence,  where  plaintiff's  pleading 
and  evidence  does  not  disclose  contributory 
negligence,  and  where  defendant's  requested 
charge  on  contributory  negligence  is  given. — 
Northern  Texas  Traction  Co.  v.  Nicholson,  188 
S.  W.  1028. 

^»260(1)  (Ark.)  No  error  is  committed  in  re- 
fusing instructions  fully  covered  by  other  in- 
structions given  at  appellant's  request. — St. 
Louis,  I.  MT  &  S.  Ry.  Uo.  v.  Howard,  188  S. 
W.  14. 

«=9260(1)  (Ky.)  The  refusal  of  the  defend- 
ant's instructions  was  not  error,  where  the  in- 
structions given  presented  the  whole  law  of 
the  case.— Lexington  &  B.  Ky.  Co.  v.  Smith's 
Adm'r,  188  S.  W.  1091. 

<8s»260(l)  (Mo.)  Refusal  of  instractions  sub- 
stantially covered  by  one  already  given  is  not 
error. — Hoyt  v.  Kansas  City  Stockyards  of  Mis- 
souri, 188  S.  W.  106:  GuU  States  Telephone 
Co.  v.  Evetts,  188  S.  W.  289;  Panhandle  &  S. 
1''.  Ry.  Co.  V.  Fitta,  188  S.  W.  528. 
<S='260(1)  (Tex.Civ.App.)  The  refusal  of  a  re- 
quested special  charge  is  proper  where  all  por- 
tions of  the  charge  which  were  correct  were 
covered  by  the  general  charge. — San  Antonio, 
U.  &  G.  R.  Co.  V.  Hagen,  188  S.  W.  954. 
®=3260(8)  (Ky.)  Though  defense  of  contribu- 
tory negligence  should  be  pl-esented  in  one 
instruction,  where  defendant,  in  three  instruc- 
tions requested  and  given,  clearly  covered  the 
traveler's  duty  to  use  ordinary  care  to  avoid 
being  struck  by  trains,  it  cannot  complain  of 
the  court's  refusal  to  give  a  furUier  instruction 
thereon  in  correct  form. — Chesapeake  &  O.  Ry. 
Co.  V.  Bland,  188  S.  W.  498. 
«=9260(8)  rrex.Civ.App.)  In  lineman's  action 
for  personal  injury,  defendant's  requested  charg- 
es were  properly  refused,  where  the  court  had 
charged  generally  upon  the  phases  of  negligence 
covered  thereby.- Gulf  States  Telephone  Co.  ». 
Evetts,  188  S.  W.  289. 
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^»26l  (Tex.CSv.App.)  On  pleading  and  evi- 
dence on  cro8E-blll  for  damages  from  personal 
injury  from  negligence  of  one  furnislied  by 
plaintiff  to  instruct  in  operation  of  automobile, 
a  requested  special  charge  as  to  expenditures 
for  doctors  and  drugs,  though  erroneous,  held 
to  require  the  submission  of  instruction  on  ma- 
terial issue  as  to  such  expenditures. — Roberts 
T.  Houston  Motor  Car  Co..  188  S.  W.  257. 

(F)   Objections  and  Bxceptlona. 

«»284  (Tex.Civ.App.)  Where  defendant,  by 
not  excepting  to  a  charge,  was  to  be  considered 
as  baring  approved  it,  as  provided  by  Rev.  St. 
1911,  art.  1971.  he  was  in  no  position  to  ask 
an  additional  charge,  presenting  more  fully  the 
issues  embraced  in  the  charge  given. — Roljerts 
V.  Houston  Motor  Car  Co..  188  S.  W.  257. 

(G)   Conatrnetlon  and    Operation. 

€=>286  (Tex.Civ.App.)  On  cross-bill,  general 
charge  to  find  for  defendant  what  would  com- 
pensate for  personal  injury  to  himself  and  wife 
from  overturning  of  car  would  include  all  in- 
jury, «ast  or  future,  proximately  resulting  from 
the  plaintiff's  alleged  negligence. — Roberts  v. 
Houston  Motor  Car  Co..  188  S.  W.  257. 
^=9296(2)  (Ky.)  In  wife's  action  to  recover  her 
money  paid  to  defendants  by  her  husband  under 
duress,  failure  to  give  converse  of  an  instruction 
as  to  wife's  right  of  recovery  held  not  errone- 
ous in  view  of  instructions  given. — Jett  v.  Jett, 
188  S,  W.  669. 

Vm.   CUSTODY,   GOITDITCT.  AMD  DE- 
riBERATiONS   OT  JXTBT. 

«=»304  (K^.)  The  mere  fact  that  the  jury,  in 
action  for  injuries  received  in  automobile  col- 
lision, during  a  recess,  while  on  the  street,  cas- 
ually examined  defendant's  automobile  without 
knowing  that  it  belonged  to  him,  does  not  show 
conduct  prejudicing  defendant. — Moore  v.  Hart, 
188  S.  W.  861. 

«=»3I2(2)  (Tex.Civ.App.)  Where  the  jury  in  fire 
insurance  case  inquired  whether  they  were  in- 
structed to  calculate  the  loss  according  to  an 
inventory,  an  answer  thnf  they  were  to-  consider 
the  inventory,  together  with  all  the  other  evi- 
dence, held  unobjectionable  as  laying  too  much 
stress  upon  the  inventory. — Fire  Asa  n  of  Phila- 
delphia V.  PoweU.  188  S.  W.  47. 

IX.  VXBDIGT. 

(A)   General    Verdict. 

$=>337  (Ky.)  In  an  action  upon  a  contract, 
where  the  jury  were  in  effect  instructed,  if  find- 
ing for  defendant  upon  his  counterclaim,  to  find 
for  him  in  a  certain  amount,  a  verdict  giving 
less  credit  upon  the  counterclaim  was  error; 
the  instructions  given  being  the  law  of  the 
case,  whether  right  or  wrong. — ^Barney  v.  Jolly 
Hoop  Co.,  188  S.  W.  1094. 

(B)    Special  InterroKatorles  and  PladlnK*. 

<&=»350(6)  (Tex.Civ.App.)  In  lineman's  action 
for  injury  from  shock  from  electric  light  wire 
in  contact  with  guy  wire  attached  to  pole,  re- 
quest that  jury  say  whether  contact  of  wires 
was  due  to  lowering  of  guy  wire  or  raising  of 
electric  light  wire  was  properly  refused,  as  the 
issue  was  immaterial. — Gulf  States  Telephone 
Co.  V.  Evetts,  188  S.  W.  289. 
®=»35l(5)  (Tex.Civ.App.)  In  servant's  action 
lor  injury,  refusal  to  submit  defendant's  spe- 
cial issue  on  assumption  of  risk  held  not  er- 
ror, where  the  is.sue  was  sufficiently  submitted 
by  a  special  issue  in  the  general  charge. — 
Eureka  Ice  Co.  v.  Buckloo,  188  S.  W.  610. 
€=>35l(5)  (Tex.Civ.App.)  Refusal  to  submit  a 
specially  requested  issue,  which  was  sufficiently 
submitted  under  other  issues  and  also  covered 
by  other  issues  in  negative  form,  held  not  error. 
—Pecos  &  N.  T.  Ry.  Co.  v.  McMeans,  188  S.  W. 
692. 


X.  TRXAl.  BT  OOUBT. 

®=>370(3)  (Ky.)  In  action  for  injunction  and 
damages  from  nuisance  resulting  from  method 
of  operating  city's  sewerage  system^  question 
of  damages  sustained  within  limitation  period 
of  five  years  held  properly  referred  to  jury  and 
transferred  to  law  docket. — City  of  Princeton  t. 
Pool,   188   S.   W.   758. 

TRIAL  DE  NOVO. 

See  Justices  of  the  Peace,  4s=>174. 

TROVER  AND  CONVERSION. 

See  Carriers,  «=>89;    Chattel  Mortgages,  ^s> 
170;    EmbezBlement ;    Trespass,  «=>76. 

II.  ACTIONS. 
(▲)  Riarht  of  Aetlou  and  Detenaea. 

^s»l6  (Mo.App.)  Plaintiff  purchasing  from  de- 
fendant a  lot  of  concrete  blocks  on  certain 
premises  estimated  at  5,300,  exclusive  of  a  lot 
previously  sold  to  another  party,  as  against 
defendant  thereafter  removing  other  blocks 
from  the  premises,  can  maintain  an  action  for 
converaion.— O'Toole  v.  liOwenstein,  188  S.  W. 
1123. 

(C)  BTldenee. 

®s»40(3)  (Ark.)  In  action  for  conversion  of 
mules  and  harness,  evidence  held  to  show  that 
title  passed  to  plaintifTs  intestate,  and  to  war- 
rant verdict  for  plaintiff. — Ingram  v.  Pence,  188 
S.  W.  830. 

In  action  for  conversion  of  timber  and  tim- 
ber products,  evidence  held  to  warrant  finding 
that  title  to  property  was  in  plaintiff's  intes- 
tate and  to  juatity  verdict  for  plaintiff. — Id. 

(Xj)  Trial,  Jndvment,  and  Hevlevr. 

9=>67  (Mo.App.)  In  trover  for  the  conversion 
of  concrete  blocks,  instruction  for  plaintiff  held. 
to  properly  require  the  jury  to  find  facts  es- 
sential to  a  verdict  for  plaintiff. — OToole  v. 
Lowenstein,  188  S.  W.  im. 

TRUST  COMPANIES. 

See  Banks  and  Banking,  $=3314. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment 

TRUSTS. 

See  Charities;    Judgment,  «=:>668,  713,  743. 

I.  CREATION,  EXISTENCE,  AND  VA- 

UDITT. 

(A)  Btxpreaa  Tmats. 

®=»I7,  18(6)  (Term.)  A  parol  trust  to  recon- 
vey  attached  to  a  conveyance  absolute  on  its 
face  is  valid.— Young  v.  Brown,  188  S.  W.  1149. 
®=>I7,  I8(U)  (Ky.)  Where  one  buys  land  at 
judicial  sale  under  parol  agreement  to  purchase 
for  another  and  fails  to  convey  in  accordance 
with  agreement,  the  case  is  not  within  statute 
of  frauds;  though  ordinarily  purchaser's  mere 
parol  agreement  to  buy  land  and  convey  it  to 
another  is  within  statute,  and  unenforceable. 
—Doom  V.  Brown,  188  S.  W.  476. 

(B)   ReanltlnK   Traata. 

®=>8I(2)  (Mo.)' Under  the  married  women's 
statute,  a  conveyance  to  husband  and  wife  by 
entirety  of  land  purchased  with  her  money  held 
not  to  create  resulting  trust,  entitling  wife  to 
have  deed  reformed. — Regal  Realty  &  Investment 
Co.  V.  Gallagher.  188  S.  W.  151. 

(C)  Conatrnetlve  Traata. 

€s>IOO  (Ky.)  Where  one  buys  lands  at  judi- 
cial sale  under  parol  agreement  to  purchase  for 
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another  and  fails  to  conrey  In  accordance  with 
agreement,  a  resulting  trust  arises  where  the 
party  with  whom  agreement  is  made  furnishes 
purcliase  money  or  has  an  actual  interest  in, 
or  bona  fide  claim  to,  the  land  purchased. — 
I>oom  V.  Brown,  188  S.  W.  475. 

n.  OONgmiTCTION    AND    OPERA- 

TIOH. 

(B)   Bstat«  or  Interest  of  Trnatee  and  ot 

Ceatnl   <tne  Trust. 

^s>l35  (McApp.)  A  tmst  to  hold  or  manage 
testator's  property,  consisting  of  a  goin^  busi- 
ness and  personalty,  and  to  pay  over,  m  dis- 
cretion of  trustees,  amounts  of  income  for  sup- 
port of  testator's  widow  and  children,  was  ac- 
tive—Smith V.  Smith,  188  S.  W.  1111. 
®=>I54  (Mo.App.)  A  merger  of  legal  estate 
and  equitable  estate  in  the  subject-matter  of  a 
trust  does  not  take  place  untU  the  legal  and 
equitable  titles  vest  in  the  same  person. — Smith 
V.  Smith,  188  8.  W.  1111. 

V.  EXECUTION  OF  TBUBT  BT  TRTTS- 
TEE   OR  BY   OOTJRT. 

€=3273  (MoApp.)  Three  children  of  testator, 
who  vested  his  property,  a  going  business  and 
personalty,  in  trustees,  directing  that  they  pro- 
vide liberally  for  widow  and  children,  as  had 
been  testator's  wont,  held  to  have  no  absolute 
right  to  definite  share  of  income  daring  con- 
tinuance of  trust— Smith  y.  Smith,  188  S.  W. 
1111. 

VII.  ESTABU8HMENT  AND  EN- 

FOROEMENT   OF   TRUST. 

roi   Actions. 

<S=>359(2)  (Mo.App.)  Court  of  equity  will  en- 
deavor, to  sustain  a  testamentary  trust  and 
carry  ont  testator's  intention,  unless  forbidden 
by  some  positive  rule  of  law ;  will  even  supply 
deficiencies  in  the  trust  instrument. — Smith  r. 
Smith,  188  S.  W.  1111. 

TURNPIKES  AND  TOLL  ROADS. 

I.  ESTABUSHMENT.  CONSTRUC- 
TION. AND  MAINTENANCE. 

4s>l6  (Ey.)  Owners  of  property  abutting  upon 
turnpike  road,  which  had  been  obstructed  by 
fence  compelling  them  to  take  a  circuitous  route 
to  reach  their  properties,  held  to  have  suffered 
such  special  or  peculiar  injury  as  to  be  entitled 
to  maintain  action  to  have  obstrnction  removed. 
—Husband  v.  Cotton,  188  S.  W.  380. 

ULTRA  VIRES. 

See  Corporations,  $=9425. 

UNDUE  INFLUENCE. 

See  Gifts,  <S=»49. 

UNITED  STATES. 

See  Removal  of  Causes. 

UNIVERSITIES. 

See  Colleges  and  Universities. 

UNLAWFUL  DETAINER. 

See  Forcible  Bntry  and  Detainer;    Iiandlord 
and  Tenant,  «=»291. 

USURY. 

Z.  USURIOUS  CONTRACTS  AND 

TRANSACTIONS. 

(B)  RlKbts  And  Remedies  of  Parties. 

€s»ll4  (Ark.)  Where  a  note  bearing  8  per 
cent,  interest  was  made  in  Arkansas  and  pay- 
able in  Tennessee,  presumption  being  that  par- 
ties contracted  with  reference  to  laws  of  state 


where  it  was  made  and  valid,  evidence  that  it 
was  the  intention  that  law  of  the  domicile  of 
makers  of  note  should  govern  held  competent.— 
WUson-Ward  Co.  v.  Walker,  188  S.  W.  U84, 

VACANCY. 

See  Officers.  <S=955. 

VACATION. 

See  Criminal  Law,  (S=>998 ;  Execution,  $s>260, 
253 ;  Executors  and  Administrators,  ®=>379; 
Judgment,  «=33S4 ;   Judicial  Sales,  <S=937,  43. 

VACCINATION. 

See  Schools  and  School  Districte,  «=9l68. 

VALUE. 

See  Courts,  «=9l69. 

VARIANCE. 

See  Indictment  and  Information,  $=>171,  176. 

VENDOR  AND  PURCHASER.' 

See  Cancellation  of  Instruments,  <S=»7;  Con- 
tracts, iS=»278,  327;  Exchange  of  Property; 
Frauds,  Statute  of,  i8=sll0;  Judicial  Sales; 
Iiogs  and  Logging,  ®=33;  Sales:  Specific 
Performance;    Taxation,  <S=»791-8ll,  832. 

I.  REQUISITES  AND  VAUDITY  OF 
CONTRACT. 

^=33(4)  (Ky.)  Where  an  instrument  asserted 
by  plaintiffs  to  be  an  option,  and  by  defendants 
to  be  a  contract  of  sale,  contained  a  clause  ex- 
cepting timber  over  14  inches  in  diameter  if 
the  grantee  should  accept  the  contract,  the  only 
condition  for  acceptance  being  merchantable 
title.  It  was  a  contract  of  sale  and  not  an  op- 
tion.—Bowling  T.  Bowling,  188  S.  W.  1070. 

n.   CONSTRUCTION   AND    OPERA- 
TION  OF   CONTRACT. 

®=>54  (Tex.Civ.App.)  Where  landowners  made 
an  executory  contract  of  sale,  requiring  their 
vendee  to  pay  them  $1,000  of  the  purchase 
money  one  year  after  date  of  deed,  such  execu- 
tory contract  left  the  superior  title  in  the  own- 
ers, the  buyer  and  his  successor  having  only 
right  to  acquire  title  by  paying  price  on  date 
fixed. — Reyes  v.  Kingman  Texas  Implement  Co., 
188  S.  W.  450. 

$=378  (Tex.Civ.App.)  Generally  time  is  not  of 
the  essence  of  a  contract  for  the  sale  of  realty. 
— Gant  V.  Dunlap,  188  S.  W.  1020, 

m.  MODIFICATION    OR   RESCISSION 

OF  CONTRACT. 

(B)  Rescission  by  Vendor. 

®=»99  (Tex.Civ.App.)  Where  only  a  small  part 
of  the  purchase  price  was  finid  on  a  contract 
of  sale  reserving  vendor's  lien,  the  sale  was 
executory,  whether  or  not  a  deed  had  been  de- 
livered, and  the  right  of  the  vendor  to  rescind 
the  contract  and  recover  back  the  property  was 
not  destroyed  by  death  of  one  of  the  vendees. — 
Hughes  V.  Burton  Lumber  Corp.,  188  S.  W. 
1022. 

€=»IOI  (Tex.Civ.App.)  Where  a  man  and  wife, 
having  no  children,  acquired  a  community  in- 
terest, by  part  payment  on  land  contract,  the 
notice  required  of  vendor's  intention  to  rescind, 
after  the  husband's  death,  could  legally  be  §iv- 
en  to  his  widow,  as  survivor  of  the  community, 
—Hughes  T.  Burton  Lumber  Corp.,  188  S.  W. 
1022. 

IV.  PERFORMANCE  OF  CONTRACT. 

(A)   Title  and  Estate  ot  Vendor. 

®=>I34(1)  (Mo.)  Where  a  farm  lessee  had  the 
right  to  sell  it  for  any  amount  over  a  certain 
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ram  and  retain  the  excess,  and  neKotiated  snch 
a  contract  for  the  owner,  held,  that  the  lease 
did  not  prevent  the  owner  Kivintt  a  xood  title.— 
Anderson  t.  Hall,  188  S.  W.  79. 
«=>I40  (Tez.CiT.App.)  Abstract  of  title  show- 
inj;  that  the  land  has  been  conveyed  to  a  hus- 
band and  wife,  and  that  subsequently  the  for- 
mer, when  a  widower,  conveyed,  does  not  show 
clear  and  merchantable  title. — Gaut  t.  Dunlap, 
188  S.  W.  1020. 

An  abstract  of  title  not  brcogbt  down  to  date 
does  not  show  a  clear  and  merchantable  title. 
-Id. 

(D)  Paymeat  of  PnrcliMe  Momty 

®5>f85  (Tex.Civ.App.)  Where  landowners  made 
executory  contract  of  sale,  requiring  vendee  to 
pay  purchase  money  one  year  after  date,  and 
vendee's  successor  defaulted,  be  lost  right  to  de- 
mand specific  performance,  and  owners  were 
then  authorized  to  convey  absolute  title  to  an- 
other without  foreclosure  suit.— Keyes  v.  King- 
man Texas  Implement  Co.,  188  S.  W.  450. 

Where  vendors  of  land  by  executory  contract 
sued  buyer  and  his  successor  on  default  in  pay- 
ment for  debt  and  to  foreclose  their  lien,  buyer's 
successor,  by  tendering  purchase  money,  conld 
have  obtained  title. — Id. 

VI.  REMEDIES  OF  VEKDOR. 
(A)  Uen  and  Recoverr  of  Xjamd. 

4=»254(4)  (Mo.App.)  Where  vendor  parted  with 
land  in  trade,  part  payment  being  specific  prop- 
erty, subject  to  a  mortgage,  and  credit  being 
allowed  for  a  payment  which  the  vendee  claim- 
ed to  have  made,  and  the  property  was  not  of 
the  value  stated  by  him,  the  vendor  could  sue 
to  charge  the  land  with  a  lien  for  the  dis- 
crepancy between  actual  and  alleged  value  of 
the  consideration.— McTeman  t.  Mason,  188  S. 
W.  923. 

«=»269  (McApp.)  The  right  to  enforce  a  ven- 
dor's lien  for  -^artial  failure  of  consideration, 
resulting  from  vendor's  reliance  on  false  repre- 
sentations of  the  vendee,  may  exist  contem- 
poraneously with  a  right  to  recover  at  law.— 
McTeman  v.  Mason,  188  S.  W.  923. 
^9269  (Tex.Civ.App.)  When  a  purchaser  of 
land  defaults  in  the  payment  of  the  purchase 
price,  the  vendor  may  elect  to  sue  on  the  note 
and  foreclose  his  lien,  or  to  sue  for  the  land 
itself.— Garvin  v.  Garvin,  188  S.  W.  37. 
^»280(1)  (Tex.Civ.App.)  A  suit  to  foreclose  a 
vendor's  lien  for  the  unpaid  purchase  price  of 
land  is  not  such  an  election  of  remedies  as  will 
prevent  the  vendor  from  amending  his  petition 
and  asking  for  a  recovery  of  the  land. — Garvin 
V.  Garvin,  188  S.  W.  37. 

^s>296  (Tex.Civ.App.)  Where  the  vendor  has 
done  nothing  to  waive  his  right,  he  may  in  every 
case  of  an  executory  sale  of  land,  where  the 
vendee  defaults  in  payment  of  the  purchase 
money,  maintain  a  suit  for  the  recovery  back  of 
land.— Hughes  v.  Barton  Lumber  Corp.,  188  S. 
W.  1022. 

«=> 299(1)  (Tex.CiT.App.)  Payment  by  a  ven- 
dee before  he  died  of  only  a  small  portion  of  the 
purchase  price  on  a  land  contract,  possession 
thereafter  by  his  widow,  and  the  fact  that  by 
indulgence  of  vendor  a  small  portion  of  the  first 
pnrchase-money  note  was  not  promptly  paid  at 
maturity,  and  that  the  land  had  enhanced  in 
value  since  the  contract  was  made.  Acid  not  suf- 
ficient to  entitle  the  widow  to  defeat  vendor's 
recovery  of  the  land  by  paying  or  actually  ten- 
dering the  balance  of  the  purchase  price. — 
Hughes  T.  Burton  Lumber  Corp.,  188  S.  W. 
1022. 

«=>299(3)  (Tex.Oiv.App.)  The  vendor's  right  to 
recover  land  for  the  purchaser's  default  in  the 
payment  of  the  purchase  price  is  not  dependent 
on  a  plea  of  limitations  by  the  purchsser  to 
a  recovery  on  the  purchase-money  note,  and 
therefore  the  purchaser  may  withdraw  the  plea 
of  limitation  and  plead  facts  showing  himselt 
antitled  to  retain  the  land  by  paying  the  bal- 


ance dne  thereon.- Garrln  v.  Gandn,  188  S.  W. 

37. 

In  an  action  by  vendor  for  the  recovery  of 
land,  evidence  held  sufficient  to  sustain  a  find- 
ing that  conveyance  by  vendor  was  not  in  trust 
and  that  default  of  purchaser  was  made  under 
such  circumstances  as  would  entitle  the  vendor 
to  a  foreclosure  for  the  amount  due  but  not  a 
recovery  of  the  land. — ^Id. 

(B)  ActtOBB  for  Parekaae  HoneT. 
^9315(3)  (Tex.Civ.Api>.)  In  action  on  pur- 
chase-money notes  based  as  to  one  defendant  on 
his  alleged  assumptioji  thereof  on  purchasing 
land  from  another  d^endant,  evidence  indicat- 
ing the  land  had  not  been  deeded,  but  he  had 
merely  taken  and  forfeited  an  option,  held  in- 
sufficient to  show  assumption. — ^Macik  ▼.  Gar- 
rett, 188  S.  W.  lOlL 

VENUE. 

See  Appeal  and  Ehrror,  ^=>675j  Corporations, 
«=»603:  Criminal  Law,  «s>132-146;  Fraud, 
<8=>37. 

n.  I>OinCII.E   OR  RESIDENCE  OF 
PARTIES. 

<8=>2I  (Tex.Civ.App.)  Under  Vernon's  Saylesi* 
Ann.  Civ.  St.  1914,  art  1888,  suit  mi  notes 
payable  in  G.  county  secured  by  deed  of  trust 
on  land  in  another  county  where  the  deceased 
mortgagor  had  resided  was  properly  continued 
in  G.  county  as  against  his  executrix  appoint- 
ed in  such  other  conntv. — Taylor  t.  Ullmann, 
Stem  &  Kranse,  188  S.  W.  746. 

III.   OHAMQE  OF  VENUE  OR  PUkOE 
OF  TRIAI.. 

<S=»4I  (Mo.)  Rev.  St  1909,  {  1931,  providing 
that  where  one  of  several  coparties  demand  a 
change  of  venue,  and  the  application  is  granted, 
the  entire  cause  should  be  removed,  applies 
where  an  interested  party  files  objections  against 
a  drainage  report  of  damages  and  benefits. — 
State  ex  reL  Eeeder  v.  Foard,  188  S.  W.  71. 
^s>6l  (Mo.)  The  organization  of  a  drainage  dis- 
trict and  the  commissioners'  report  of  damages 
and  benefits,  until  confirmed  by  the  court  con- 
stitute one  proceeding,  and  a  change  of  venue 
affidavit  alleging  the  trial  court's  prejudice,  is 
too  late  under  Kev.  St  1900,  {  1929.  when 
filed  after  the  district  has  been  organized.— 
StaU  ex  t«L  Beeder  T.  Foard,  188  S.  W.  71. 

VERDICT. 

See  Appeal  and  Error,  «=9l002-1011;  Crim- 
inal Law,  9=3878,  883;  Homicide,  «=>342: 
New  Trial,  «=>70,  72;    Trial,  <&=»337-351. 

VESTED  REMAINDERS. 

See  Wills,  «=3628,  636. 

VITAL  STATISTICS. 

See  Counties,  «=»132;  States,  iS=>44;  Stat- 
utes, 9=>64. 

WAGES. 

See  Master  and  Servant,  «=>69,  83. 

WAIVER. 

See  Abatement  and  Revival,  9=>88;  Appeal 
and  Error,  «=>1078;  Carriers,  «=>218; 
Courts,  <&=»37;  Criminal  Law,  «=»840; 
Deeds,  <3=»166;  Estoppel :  Homestead,  «=> 
173;  insurance,  4=»5$8,  76S;  Pardon,  «=>9, 
15;  Parties,  «s>75;  Process,  «=9l66;  Set- 
Off  and  Counterclaim,  4=>64. 

WAREHOUSEMEN. 

<^=>3  (Mo.)  A  milling  company,  borrowing  mon- 
ey to  buy  grain  and  agreeing  to  keep  the  grain  in 
its  elevator  as  collateral  for  loana,  there  being 
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no  seKreKatlon  of  particolar  property,  held  not 
to  be  doinx  a  warebouse  business.— National 
Bank  of  Commerce  of  Kansas  City.  Mo.,  t.  Flan- 
agan Mills  &  Klevator  Co.,  188  S.  W.  117. 
^=>I2  (Mo.)  Receipts  not  issued  by  a  'ware- 
houseman are  not  warehouse  receipts  although 
>  in  form  of  warehouse  receipts. — National  Bank 
of  Commerce  of  Kansas  City,  Mo.,  t.  Flanagan 
MiUs  &  Elevator  Co.,  188  S.  W.  117. 

Rev.  St.  1909,  §  11951  et  seq.i  concerning  re- 
ceipts issued  by  warehouseman,  wharfinger,  "or 
other  person,"  have  no  application  to  persons 
not  engaged  in  the  warehouse  business.— Id. 

WARNING. 

See  Master  and  Servant,  ^=3137,  160. 

WARRANT. 

See  Arrest. 

WARRANTY. 

See  Sales,  <3=>286. 

WATERS  AND  WATER  COURSES. 

See  Damages,  ®=>138;   Eminent  Domain,  #=» 
20,  63,  119,  171,  324;   Limitation  of  Actions, 

II.  HATUKAI.  WATER  COUBSE8. 
(A)  Rlpnvtan  Rlslita  In  GenerKl. 

^;»38  (Ark.)  A  "water  course"  is  a  stream  of 
water  flowing  in  a  definite  channel,  having  a 
bed,  sides,  and  banks,  and  discharging  into  an- 
other stream  or  body  of  water,  though  the  flow 
need  not  be  constant,  but  must  be  more  than 
mere  surface  drainage  from  extraordinary  caus- 
es, accompanied  by  substantial  indications  of  a 
stream.— Uoone  v.  Wilson.  188  S.  W.  1160. 

The  fact  that  a  riparian  owner  dug  a  ditch 
to  straighten  a  channel,  without  changing  the 
natural  and  general  course  of  the  water,  and  the 
water  took  the  new  course,  does  not  make  it 
any  the  less  a  "natural  water  course." — Id. 

Vm.   ARTIFICIAI.   PONDS.    BESEB- 

VOIBB.  AND  OHANNEI.S,  DAMS, 

AND  FLOW  AGE. 

4=st71(3)  (Ark.)  A  riparian  owner  is  not  re- 
quired to  expend  unreasonable  amounts  of  mon- 
ey and  time  to  remove  from  a  water  course  ob- 
structions produced  by  natural  flow  causing 
overflow  to  his  neighbor's  damage. — Boone  v. 
Wilson,  188  S.  W.  1160. 

4s>l7l(6)  (Ark.)  Tliough  plaintitEs  were  not 
riparian  owners,  they  could  recover  for  an  ob- 
struction of  a  water  course  which  proximately 
caused  overflow  to  the  damage  of  their  lands. — 
Boone  v.  Wilson,  188  S.  W.  1160. 
4=>I79(1)  (Ark.)  Landowners  damaged  by 
overflow  of  stream  from  natural  obstructions 
cannot  under  prayer  for  general  relief,  and  in 
the  absence  of  showing  that  a  riparian  owner 

Erevented  them  from  removing  the  obstruction, 
ave  injunction  restraining  such  interference. — 
Boone  v.  Wilson,  188  S.  W.  1160. 
€=3l79(2)  (Ark.)  One  alleging  damage  result- 
ing from  another's  obstruction  of  a  water  course 
baa  the  burden  of  proving  the  obstruction. — 
Boone  ▼.  Wilson,  188  8.  W7  1160. 

WEAPONS. 

See  Assault  and  Battery,  €=>56;    Indictment 
and  Information,  ®=>lll. 

«=9lO  (Tez.Cr.App.)  A  pistol  behind  the  front 
cushion  of  a  jitney  driver's  automobile  on  which 
he  sat  to  drive  his  car  was  carried  "about  the 
person"  within  the  statute. — ^Wagner  v.  State, 
188  S.  W.  1001. 

«=»I7(4)  (Tei.Cr.App.)  In  prosecution  for 
carrying  pistol  about  the  person,  evidence  held 


to  cast  burden  of  proof  on  accnsed  to  show  his 
exemption  by  statutory  exception.— Wagner  7. 
State,  188  8.  W.  1001. 

WIDOWS. 

See  Homestead,  «=>143,  14& 

WILLS. 

See  Descent  and  Distribution;  Execatora  and 
Administrators;  Frauds,  Statute  of,  «=»129; 
Trusto. 

in.  CONTRACTS  TO  DEVISE  OB  BE. 
QUEATH. 

$=>58(1)  (Mo.)  A  contract  to  make  a  will  is 
enforceable  only  if  its  terms  are  definite  and 
unequivocaL— Burt  v.  McKibbin,  188  S.  W.  187. 
«=»58(2)  (Mo.)  Proof  of  intent  to  make  a  will 
cannot  supply  the  place  of  a  contract  to  make 
one,  although  the  existence  of  such  intent  is 
to  be  given  its  full  weight  in  determining  wheth- 
er the  contract  was  made. — Bart  t.  McKibbin, 
188  S.  W.  187. 

Proof  of  the  making  of  an  alleged  contract 
to  make  a  will  must  be  strong,  cogent,  and  con- 
vincing as  to  remove  and  exclude  every  doubt 
that  decedent  made  it — Id. 

In  a  suit  to  enforce  an  alleged  oral  contract 
to  make  a  will,  evidence  held  not  to  clearly 
prove  a  definite  contract. — Id. 

VI.  CONSTBUCTION. 
(A.)   Oeneral  Rules. 

€=>486  (Ky.)  Parol  evidence  cannot  be  adduced 
to  contradict,  add  to,  or  explain  the  contents  of 
a  will  required  by  law  to  be  in  writing,  even 
though  there  be  a  partial  or  total  failure  of  an 
intended  testamentary  disposition. — Calloway  y. 
Calloway,  188  S.  W.  410. 

®=>487(2)  (Ky.)  The  purpose  of  the  construction 
of  a  will  is  to  arrive  at  testator's  intention  as 
expressed  by  language  of  will,  and  surrounding 
circumstances  cannot  be  shown  to  import  into 
the  will  any  intention  not  therein  expressed.— 
Calloway  v.  Calloway,  188  S.  W.  410. 

(B)   Dealsnation    of    DeTlneen    and    LeKa- 
tees  and  Tbelr  Renpecttve  Shares. 

iS=>499  (Ky.)  A  bequest  to  nephews,  excepting 
two  in  fact  nephews,  held  not  a  gift  to  grand- 
nephews,  because  providing  for  payment  to  the 
beneficiaries,  who  were  over  30  years  old,  when 
they  were  21.— Simmon's  Bx'r  v.  Hunt,  188  8. 
W.  495. 

9=»506(1)  n^enn.)  Provisions  of  will  held  not 
to  indicate  that  the  words  "heirs  of  the  body" 
were  intended  to  be  used  in  other  than  the  tech- 
nical significance. — Scruggs  v.  Mayberry,  188 
S.  W.  207. 

«s»506(4)  (Tenn.)  When  technical  words  are 
used  in  a  will  they  are  presumed  to  be  used  in 
a  technical  sense,  and  before  another  meaning 
can  be  attached  to  them  that  meaning  must 
clearly  appear,  so  that  unless  it  clearly  appears 
that  the  testator  used  the  words  "heirs  of  the 
body"  as  meaning  children,  they  will  not  be  so 
construed.— Scruggs  v.  Mayberry,  188  S.  W. 
207. 

(C)  SarTlTOrslilp,  Representation,  and 
Snbstttntion. 

$=»S4S(3)  (Tenn.)  Where  a  devise  of  a  fee  sim- 
ple is  followed  by  condition  that  if  the  devisee 
should  die  without  heirs  the  land  should  go  to 
big  sister,  it  is  not  impaired  by  such  limitation 
where  the  devisee  survives  the  testator,  since 
to  invoke  the  limitation,  the  devisee  must  die 
before  the  testator's  death.— Scruggs  ▼.  May- 
berry, 188  S.  W.  207. 

Where  a  devise  of  the  fee  is  followed  by  a  de- 
vise over  in  case  the  devisee  dies  without  issue 
or   without   children,    or   without   heirs   of   the 
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bod^,  to  invoke  the  limitation,  the  death  of  the 
devisee  mast  occur  prior  to  that  of  the  testator. 
—Id. 

The  rule  that  a  devise  over  if  a  devisee  of  the 
fee  dies  without  issne,  refers  to  a  death  prior  to 
that  of  the  testator,  and  the  rule  that  if  a  life 
estate  is  granted  with   unlimited  power  of  dis-  ] 
position  of  the  whole  estate  and  remainder  ere- 1 
atcd  in  the  same  property,  the  latter  is  void,  I 
are  not  in  conflict. — Id.  ' 

The  rule  (Shannon's  Code,  |  8675)  that  where  j 
a  deviseof  the  fee  is  followed  b.y  a  devise  over  if 
the  devisee  dies   without  issue,   to  invoke  the 
second  devise  the  devisee  must  predecease  the 
testator,  applies  even  where  at  the  time  of  mak-  i 
ing  the  will  the  devisee  was  only  eight  years 
old,  and  the  testator  died  within  one  year  there- ' 
after.— Id.  i 

(D)  Deacrlptlon    of  Propertx> 

^=>S64(2)  (Ky.)  Will  devising  proceeds  of  realty 
equally  to  a  son  and  a  daughter  and  to  her  three 
children,  with  incomplete  pronsion  for  division 
when  youngest  grandchild  reached  21,  held  to 
dispose  only  of  income  of  realty  until  tiiat  time, 
and  as  to  the  remainder  of  the  realty  to  leave 
the  testatrix  intestate.- Calloway  v.  Calloway, 
188  S.  W.  410. 

Under  will  devising  income  of  realty  to  son 
and  daughter  until  each  of  daughter's  children 
reached  21,  with  incomplete  provision  -  for  divi- 
sion and  sale  after  that  time,  held,  there  was 
no  devise  of  the  land  to  the  son  and  daughter  by 
implication. — Id. 

€=3566  (Ky.)  The  word  "money"  is  often  used 
in  will  in  a  broad  and  elastic  sense,  and  in  the 
light  of  proper  evidence  is  given  meaning  in 
accord  with  the  testamentary  intent,  and  may 
include  money  due,  reversionary  interests  in 
personalty,  ground  rents,  bonds  and  notes,  per- 
sonalty, or  even  testator's  entire  property. — 
Mutual  Life  Ins.  Co.  of  New  York  v.  Spohn,  ' 
188  S.  W.  1078.  I 

®s>57l    (Ky.)   A  device  of  "what  money  I  have 
in  the  bank    does  not  include  proceeds  of  a  poll-  [ 
cy  of  life  insurance  in  which   testator  had   a 
vested  interest.— Mutual  Life  Ins.  Co.  of  New  I 
York  V.  Spohn,  188  S.  W.  1078. 
€=9583  (Ky.)  If  a  will  exhibits  intent  to  de- 
vise all  testator's  property  to  his  wife,  the  fact  ] 
that  in  describing  it  he  omitted  some   portion  | 
thereof   would   not   defeat   his   intent. — Mutual 
Life  Ins.  Co.  of  New  York  v.  Spohn,  188  S.  W.  , 
1078. 

(B)  Katnre   ot   Batates   and    Interests   Cre«  > 
ated.  I 

®=>597(1)  (Tenn.)  A  will  devising  lands  to  the 
son   without .  mention   of  heirs   or   children   or  ■ 
character  of  estate  is  a  direct  devise  in  fee.— 
Scruggs  V.  Maybcrry,  188  S.  W.  207.  | 

€x=>607(l)  (Tenn.)  A  will  devising  lands  to  the  : 
wife  during  her  life  and  on  her  death  to  the  son 
and  the  heirs  of  his  body,  but  if  he  should  die 
without  heirs,  to  his  sister,  and  the  heirs  of  her 
body,  is  a  direct  devise  in  fee  to  the  son  under 
Shannon's  Code,  §  3C7S,  making  all  estates 
tail  into  fees.— Scruggs  v.  Mayberry,  188  S,  W. 
207. 

Since  Shannon's  Code.  S  3673,  making  all  es- 
tates tail  fee-simple  estates,  created  a  rule  of 
property,  its  application  ought  not  to  be  render- 
ed difficult  by  a  latitudinarian  construction  of 
familiar  words,  the  technical  significance  of 
which  nniformly  creates  an  estate  tail  at  com- 
mon law. — Id. 

$=>6I4(9)  (Tenn.)  The  devise  to  a  son  and  to 
bis  children,  and  if  he  dies  without  children 
then  to  his, sister  and  her  children,  creates  a 
life  estate  in  the  son  with  remainder  to  the 
children.— Scruggs  v.  Moyberry,  188  S.  W.  207. 
€=614(10)  (Tenn.)  Where  the  devise  is  to  a 
son  and  to  his  children,  although  they  are  not 
yet  in  being  and  may  never  be,  it  is  the  pre- 
ferred construction  that  the  son  takes  the  life 
estate  with  remainder  to  the  children. — Scruggs 
T.  Mayberry,  188  S,  W.  207. 


€=>6I6(8)  (Tenn.)  Powers  merely  incidental  and 
to  be  inferred  from  the  fact  of  ownership  are 
not  the  unlimited  or  absolute  power  of  di-spoai- 
tion  which  if  given  to  a  life  tenant  makes  a 
subsequent  remainder  void,  but  such  abeolnte 
power  must  be  given  in  express  terms  or  im- 
pliedly by  added  words. — Scruggs  v.  MajrberrT. 
188  S.  W.  207. 

(F)   Vested  or  Contingent  Bsttitea  aad  In- 
terests. 

€=>628  (Ky.)  A  vested  remainder  is  a  fixed  in- 
terest taking  effect  after  a  particular  estate  is 
ended,  and  a  contingent  remainder  is  one  lim- 
ited on  the  happening  of  an  event  or  condition 
which  may  never  occur  or  be  performed,  or  may 
never  occur  until  after  the  ending  of  the  par- 
ticular estate.— Davie's  Ex'r  v.  City  of  Louis- 
ville, 188  8.  W.  911. 

€=3635  (Tenn.)  Under  a  devise  to  a  son  and  Us 
children  and  if  he  dies  without  children  to  his 
sister  and  her  children,  the  remainder  vests  at 
birth  of  a  child  of  the  son,  subject  to  open  and 
let  in  after-bom  children. — Scruggs  v.  Mayberry. 
188  S.  W.  207. 

(H)   Bstatea  In  Trust  and   Powers. 

<8=9687(3)  (Mo.App.)  Where  testator's  will  es- 
tablished trust  for  ten  years  for  benefit  of  wid- 
ow and  three  children,  making  no  disposition  of 
interest  after  termination  of  trust,  such  inter- 
est devolved  upon  widow  and  children  by  opera- 
tion of  law  upon  termination  of  the  trust. — 
Smith  V.  Smith,  188  S.  W.  1111. 
<S=>687(5)  (Mo.App.)  Where  will  created 
trust,  for  testator's  widow  and  children,  subject 
to  discretion  of  trustees,  to  last  for  ten  years, 
and  they  to  cease,  without  directing  further  dis- 
position of  property,  it  gave  the  widow  and  chil- 
dren the  entire  legal  and  equitable  title  after 
that  time.— Smith  v.  Smith,  188  S.  W.  1111. 
«=>693(4)  (Ky.)  Codicil  held  not  to  authorize 
devisee  for  life  to  dispose  of  remainder  other- 
wise than  to  children  as  provided  by  the  will, 
unless  such  devisee  should  die  without  issue 
living.- Fitch's  Ei'x  v.  Fitch,  188  S.  W.  464. 
Codicil  held  not  to  empower  devisee  for  life 
to  limit  estate  of  her  children  to  a  life  estate, 
with  remainder  to  their  children. — Id. 

(I)  Actions  to  Constme  IVtlls. 

€=>705  (Ky.)  Where  decree  construed  a  will  to 
give  a  fee  defeasible  on  devisee's  death  "without 
living  issue"  aud  a  subsequent  order  directed  the 
commissioner  to  convey  to  the  devisee  on  be- 
half of  the  contingent  remaindermen  subject  to 
reversion  to  them  should  the  "devisee  predecease 
them,"  the  omission  of  the  words  "without  liv- 
ing issue"  was  a  palpable  error,  and  the  decree 
vests  a  defeasible  fee  subject  to  be  defeated  by 
death  without  such  issue. — Jenkins  v.  Dawes. 
188  S.   W.  304. 

Va.  BIGHTS  AlTD  I.IABIUTtBS  OF 
DEVISEES   AND   UBOATEES. 

(H)   Told,  Lapsed,   and   Forfeited    Devises 

and  Beqnests,  and  Property  and 

Interests  Undisposed  of. 


(Ky.)  Where  a  will  failed  to  make  a 
final  distribution  of  the  testatrix's  land,  that 
part  of  her  estate  descended  to  her  two  children, 
a  son  and  daughter,  as  her  heirs.— Oalloway  v. 
Calloway,  188  S.  W.  410. 

WITNESSES. 

See  Affidavits;  Appeal  and  Error,  ®=>971, 
904;  Continuance,  ^=»25,  26;  Criminal  I^w, 
®=»742,  1170%;  Depositions,  <S=>91;  EJvi- 
dence;  Homicide,  4=>332;  Perjury;  Trial. 
<8=»105,  140. 

I.   ATTENDANCE,  FRODTTOTION  OF 

DOOUMENTB,  AND   OOM- 

FENSATION. 

<S=5»21   (Ark.)  In   view   of  Acts   1913,   p.   961, 
making  convicts  competent   as   witnesses,   and 
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regardless  of  whether  the  court  had  statutory 
authority  to  compel  attendance  of  a  convict, 
when  brought  into  court,  the  court  had  power 
to  compel  him  to  testify  and  to  punish  for  con- 
tempt if  be  refused— WiUiams  v.  State,  188  S. 
W.  826. 

«s»3l  (Tenn.)  Under  the  Jarvis  Law,  J  1,  snb- 
scc.  3,  and  Shannon's  Code,  {  7619,  subsec.  2, 
and  section  7621,  where  accused  in  a  prosocntion 
for  obtainini;  money  under  false  pretenses  re- 
funded money  and  the  state  pntered  a  nolle 
prosequi,  and  accepted  his  bond  for  costs,  held, 
that  a  state's  witness  residing  in  another  county 
more  than  five  miles  from  the  place  of  trial 
could  recover  costs  from  county.— State  v.  Cum- 
mings,  188  S.  W.  618. 

n.  OOMFETENOT. 

(A)  Capacity   and    Onallflcatlon*   In    &*»>- 
eral. 

<8=>40(1)  (Mo.)  A  girl  9  years  old  at  date  of 
accident,  and  16  years  old  at  time  of  trial,  held 
competent  to  testify,  although  weak  physically 
and  mentally ;  her  credibility  being  for  jury. — 
Sutter  v.  Metropolitan  St,  Ry.  Co.,  188  S.  W. 
65. 

«=»40(1)  (Mo.)  Under  Rev.  St  1909,  {  6362,  a 
10  year  old  child  is  prima  facie  competent  as 
a  witness,  and  children  under  10  may  oe  shown 
to  be  competent.— State  v.  Herring,  188  S.  W: 
169. 

«=»4I  (Mo.)  Under  Rev.  St.  1909,  8  6362,  a 
person  of  unsound  mind  is  competent  if  upon 
examination  he  is  found  of  sufficient  mental 
capacity  to  understand  the  nature  of  an  oath 
and  to  observe,  recollect,  and  narrate  the  things 
he  saw  or  heard.— State  v.  Herring,  188  S.  W. 
169. 

Under  Rev.  St.  1909,  f  6362,  lawful  confine- 
ment in  an  insane  asylum  or  adjudication  as  an 
insane  person  creates  a  prima  facie  presump- 
tion of  absolute  incompetency  as  a  witness,  re- 
buttable by  the  voir  dire  examination  of  the 
witnesses  alone  or  when  aided  by  extrinsic  evi- 
dence.— Id. 

The  examination  of  a  witness  objected  to  as 
incompetent  because  of  unsound  mind,  held  not 
to  show  his  incompetency,  although  he  was  con- 
fined in  an  insane  aaylum.— Id. 

$=s»48(4)  (Tex.Civ.App.)  One  who  has  been  con- 
victed of  murder  is  incompetent  as  a  witness, 
although  he  is  plaintiff  in  an  action  of  trespass 
to  try  title  to  land  which  he  claims  as  a  home- 
stead.- Berry  v,  Godwin,  188  S.  W.  30. 

€=>52(7)  (Tex.Cr.App.)  A  wife  is  incompetent 
to  testify  against  her  accused  huBband.--John- 
son  V.  State,  188  S.  W.  995. 

<S=>53(3)  (Ark.)  The  rule  of  Kirby's  Dig.  |§ 
3092,  3U95,  which  excludes  testimony  of  wife 
for  ot  against  her  husband  in  prosecution  for 
felony,  is  not  changed  by  Act  1915,  p.  684,  giv- 
ing married  women  the  rights  of  femes  sole, 
which  does  not  apply  to  introduction  of  evi- 
dence.—Padgett  V.  State.  188  S.  W.  1158. 

«s>6l(l)  (Ark.)  Under  Kirby's  Digest,  |  3092, 
prosecutrix  in  a  trial  for  carnal  knowledge  of 
female  under  16,  who  after  the  indictment  was 
found,  and  before  the  trial  had  commenced,  had 
married  the  defendant,  was  not  competent  to 
testify  against  him.— Wilson  v.  State,  188  S.  W. 
554. 

«=»79(1)  (Mo.)  Under  Rev.  St.  1909.  {  6.362, 
the  burden  of  rebutting  the  presumption  of  in- 
competency resulting  from  confinement  in  an 
insane  asylum  or  his  adjudication  as  insane  is 
upon  the  one  offering  the  witness.— State  v. 
Herring,  188  S.  W.  169. 

Under  Rev.  St.  1909,  §  6362,  the  burden  of 
showing  incompetency  because  of  unsoundness 
of  mind  is  on  the  one  objecting  to  the  compe- 
tency of  the  witness. — Id. 


(D)  Confldentlal  Relatto&a  and  PrlTlleced 
Commnjilcatlons* 

«=>I90  (Ky.)  A  wife  cannot  testify  as  to  con- 
fidential communications  by  her  husband,  in 
prosecution  of  one  who  shot  bim,  and  defended 
on  the  ground  of  self-defense  arising  from  quar- 
rel over  the  husband's  interference  in  the  ac- 
cused's marital  affairs. — McLain  v.  Conmion- 
wealth,  188  S.  W.  877. 

in.  EXAMHTATION. 
(A)  TakluK  Testimony  In  General. 

$=>255(2)  (Ark.)  In  suit  for  breach  of  contract 
to  bum  brick  at  certain  cost  per  thousand,  wit-' 
ness  held  properly  permitted  to  use  daily  register 
kept  by  him  as  to  what  occurred  at  plant  in  per- 
formance of  the  contract  solely  for  purpose  of 
refreshing  bis  memory. — Luce  v.  Arkansas  Brick 
&  Mfg.  (5o.,  188  S.  W.  666. 

XV.  CRESIBII.ITT,    IMFEAOHMZillT, 

CONTBADICTION,  AITD  COB- 

BOBOBATION. 

(A)  In  General. 

€=3311  (Ark.)  Where  good  faith  and  honesty 
of  plaintiff  was  raised  by  evidence,  it  was  a 
proper  subject  for  consideration  by  jur^  in  de- 
termining weight  to  be  given  .bis  testimon'  — 
St.  Louis,  I.  M.  &  S.  R.  Co,  v.  Hairston,  188 
S.  W.  838. 

€=»3I7(3)  (Ark.)  Instruction  held  open  to  ob- 
jections that  it  permitted  jury  to  reject  testi- 
mony of  witness  simply  because  some  material 
portion  of  it  was  untrue,  and  to  discard  all 
testimony  of  the  witness,  even  that  part  which 
they  might  believe  to  be  true.— Beinman  v.  Wor- 
ley,  188  8.  W.  1175. 

€=3330  (1)  (Tex.Civ.App.)  In  an  action  for  in- 
juries at  a  railroad  crossing,  statement  of  a 
witness,  made  immediately  after  accident,  that 
he  would  be  likely  to  lose  his  job  for  making  a 
flying  switch,  held  proper  matter  for  cross-ex- 
amination, as  affecting  weight  to  be  given  his 
direct  testimony  that  such  switches  had  been 
Customary  since  be  had  been  in  the  yard. — Pecos 
&  N.  T.  ky.  Co.  v.  McMeans,  188  S.  W.  692. 

(B)  Cliarnc<er  and  Condnct   of  Tiritneoa. 

€=»337(2)  (Ky.)  Where  defendant  offered  him- 
self as  a  witness,  evidence  that  his  moral  char- 
acter and  reputation  for  truth  and  veracity  were 
bad  was  admissible  for  the  purpose  of  affecting 
his  credibility  as  a  witness.— Hayes  v.  Common- 
wealth, 188  S.  W.  415. 

€=>337(4)  (Ky.)  Where  accused  testifies  as  a 
witness  in  his  own  behalf,  his  general  moral 
character  as  well  as  his  character  for  truth 
and  veracity  may  be  attacked  by  the  common- 
wealth, although  particular  acts,  whether  good 
or  bad,  cannot  be  proved. — ^Taylor  v.  Common- 
wealth, 188  S.  W.  1087. 

€=337(4)  (Tex.Cr.App.)  Where  accused,  charg- 
ed with  cattle  theft,  testified  to  a  purchase  of 
the  cattle,  the  state  conld  ask  if  be  was  in 
possession  of  other  stolen  cattle  at  the  time  be 
sold  the  cattle  he  was  charjied  with  stealing.— 
Longoria  v.  State,  188  S.  W.  987. 
€=338  (Ark.)  The  jury  bad  the  right  to  con- 
sider the  reputation  and  character  of  prosecut- 
ing witness  in  weighing  her  evidence  on  the 
subject  of  her  age  as  well  as  that  of  inter- 
course.—(Iray  V.  State.  188  S.  W.  820. 
€=>350  (Tex.Cr.App.)  The  court  properly  refos- 
ed  to  permit  defendant  to  ask  prosecutrix  if  she 
had  not  been  charged  in  justice  court  with  theft 
of  diamond  ring,  etc.,  no  indictment  having  been 
presented  against  her,  though  several  grand 
juries  had  met  and  adjourned  subsequent  to 
complaint.— Johnson  v.  State,  188  S.  W.  426. 

(D)   Ineonslatent    Statements    by  'Witness. 

€=»379(1)  (Tex.Cr.App.)  A  witness  may  be  im- 
peached on  laying  the  proper  predicate  by  prov- 
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intt  BtatementB  by  him  in  conflict  with  his  tes- 
timony.—Longoria  T.  State,  188  S.  W.  988. 
$=»393(3)  (Ky.^  In  a  prosecution  for  homicide 
committed  while  accused  and  others  were  at- 
tempting to  arrest  deceased,  writteu  evidence  of 
father-in-law  of  deceased,  given  before  coroner, 
who  had  testified  that  the  father-in-law  had  said 
the  day  after  the  homicide  that  deceased  fired 
the  first  shot,  held  inadmissible,  as  impeachios 
testimony.— Newaom  v.  Commonwealth,  188  S. 
W.  387. 

(B)  Contradiction     and    Corroboration    ol 
'Witness. 

9=3406  (Ark.)  A  witness  could  testify  that  in  a 
conversation  one  of  accused's  witnesses  said  that 
"they  had  the  right  man,"  though  accused  was 
not  present,  for  the  purpose  of  contradicting 
the  testimony  given  by  accused's  witnesses.- 
Padgett  v.  State,  188  S.  W.  U58. 
<8=»406  (Ky.)  It  was  error  to  permit  so-called 
impeaching  questions  which  were  mere  hearsay 
and  irrelevant  to  the  issue,  although  the  court 
admonished  the  jury  to  consider  the  testimony 
only  as  affecting  credibility  and  not  as  sub- 
stantive proof.— Southern  Ry.  Co.  in  Kentucky 
v.  Jones,  188  S.  W.  873. 

«=94(4(1)  (Tex.av.App.)  In  bank's  suit  on 
note  for  (150,  passbook  showing  deposit  as  of 
date  of  loan  of  1125,  held  admissible  in  cor- 
roboration of  defendants'  testimony  that  only 
$125  was  borrowed,  by  one  of  them,  from  the 
bank.— Farmers'  &  Citizens'  Sav.  Bank  v.  Smith, 
188  S.  W.  1026. 

WORDS  AND  PHRASES. 

"About   the   person."— Wagner   v..  State   (Tex. 

Cr.  App.)  188  S.  W.  1001. 
"Accessory  after  the  fact."— Elmendorf  v.  Com- 
monwealth (Ky.)  188  S.  W.  483. 
"Accidental."— Strother  t.  Business  Men's  Acci- 
dent Ass'n  of  America  (Mo.  App.)  188  S.  W. 

314. 
"Accomplice." — Elmendorf     v.      Commonwealth 

(Ky.)  188  S.  W.  48.3 ;   Winters  v.  State  (Tex. 

Cr.  App.)  188  S.  W.  982. 
"Active  trust."— Smith  v.  Smith  (Mo.  App.)  188 

S.  W.  nil. 
"Affiliated   with   a   party." — Commonwealth  t. 

Carson  (Ky.)  188  S.  W.  372. 
"Amount  involved." — Ford  I^umber  &  Mfg.  Co. 

v.  Comett  (Ky.)  188  S.  W.  466. 
"Apparent    authority."— Kissell    v.    Pittsburgh, 

Ft.  W.  &  C.  Ry.  Co.  (Mo.  App.)  188  S.  W. 

1118. 
"Assault."— Louisville  &  N.  R.  Co.  v.  Simpson 

(Ky.)  188  S.  W.  297. 
"Beer."— Hoskins  v.  Commonwealth   (Ky.)  188 

S.  W.  .S48. 
"Bodily  heirs."— Young  v.  Brown  (Tcnn.)   188 

S.  W.  1149. 
"Boulevard."— Albers  v.  City  of  St  Louis  (JIo.) 

188  s.  w.  as. 

"Breach    of    the    peace."— State    v.    Reichman 

(Tenn.)  188  S.  W.  22.5,  597. 
"Breaking."— Commonwealth    v.   Mackey   (Ky.) 

188  S.  W.  676. 
"Burglary."— Hayes  v.  Commonwealth  (Ky.)  188 

S.  W.  415. 
"Canvasser."— City   of    El   Dorado   Springs   v. 

IlighfiU  (Mo.)  188  S.  W.  68. 
"Cause  of  action."— Kohnle  v.  Paxton  (Mo.)  188 

S    W   155 
"Check."'- Ma'rsh  v.  State  (Ark.)  188  S.  W.  815. 
"CJonspiracy."— Leech     v.      Farmers'     Tobacco 

Warehouse  Co.  (Ky.J  188  S.  W.  886. 
"Contingent  remainder." — Davie's  Ex'r  v.  City 

of  Louisville  (Ky.)  188  S.  W.  Oil. 
"Conversion."— State  v.  Pate  (Mo.)  188  S.  W. 
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